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CASE NO. 78-347 

' EILEEN B. ABERNATHY CLAIMANT 
Dye & Olson, Claimant's Atty. 
Jones, Lanq, Klein, Wolf & Smith 

Defense Atty. 
Request for Review by Employer 

November 3, 19·78 

Reviewed by Board ·Members Wi~son and -Moore. 

The employer seeks Board review· of the Adminis.t'rative 
Law Judge Is (ALJ) order which' granted claimant an award"· of com
pensation for 35% unscheduled back disability but fou_nd claim""'. 
ant was not entitled to any additional time .loss. Th;~ emp+oyer 
contends this award is excessive. · 

Claimant cross-appeals, contending she is enti1:led to 
additional time loss through February 15, 1978, less time work~d. 

Claimant, then a 52-year-old cook,· slipped.and f~ll iti
juring. her back o·n August 14, 19 77. Dr. Mehl diagnosed a lumbo
sacral sprain. He noted claimant was very much o"verweight. ·. X-rays 
were normal. 

On October 13, 1977 Dr. Teller reported claimant still w~s 
experiencing low back pain. He advised claimant to lose-weight, . 
continue to use medication and to return to work. Dr. Teller, who 
last saw claimant on August 22, 1977, felt claim~nt wa~ medically 
stationary and had no permanent impairment. 

A Determination Order, dated November 8, 1977, awarded claim
ant compensation for temporary total disability f.rom August 17, 
1977 through August 24, 1977. 

On February 1, 1978 Dr. Teller indicated he had s~en claim
ant in November and December and claimant stated her arth-ritic 
pains were becoming more severe. He advised her to resume use· qf 
medication. 

The Orthopaedic Consultants reported on March 5, 1978 that 
claimant had had a prior knee injury and-back injury.for which 
she received an award of 10% unschepuled disability. She lost a 
year from work as a result of that back injurY._and felt she never 

had fully recovered from it. Claimant complained of. pain between 
her shoulders, low back and right arm. They diagnosed mild.him
bar sprain, old and pre-existing, superimposed on degenerative 
changes, rece~t dorsal spr~in by history and an old kneg~rijury. 
They felt claimant was medically stationary and no further· treat
ment w':'s recommended. They stated that claimant was capable of 
returning to the same occupation with limitations; her diiability 
due to this injury was minimal. · 

-L- . . , 

# WCB CAS NO. 78-347 November 3, 1978

 IL  N B. AB RNATHY CLAIMANT •
Dye & Olson, Claimant's Atty.
Jones, Lang, Klein, Wolf & Smith

Defense Atty.
Request for Review by  mployer

#•

m

Reviewed by Board'Members Wilson and-Moore.
The employer seeks Board review' of the Administrative - .

Law Judge's (ALJ) order which ‘ granted claimant an award’ of com
pensation for 35% unscheduled back disability but found claim
ant was not entitled to any additional time .loss. The employer
contends this award is excessive.

Claimant cross-appeals, contending she is entitled, to
additional time loss through February 15, 1978, less time worked..

Claimant, then a 52-year-old cook, ' slipped and fell in
juring. her back on August 14, 1977. Dr. Mehl diagnosed a. lumbo
sacral sprain. He noted claimant was very much overweight. X-rays
were normal.

On October 13, 1977 Dr. Teller reported claimant still was
experiencing low back pain. He advised claimant to lose-weight,
continue to use medication and to return to work. Dr. Teller, who
last saw claimant on August 22, 1977, felt claimant was medically
stationary and had no permanent impairment.

A Determination Order, dated November 8, 1977, awarded claim
ant compensation for temporary total- disability from August 17,
1977 through August 24, 1977.

On February 1, 1978 Dr. Teller indicated he had seen claim
ant in November and December and claimant stated her arthritic
pains were becoming more severe'. He advised her to resume use' of
medication.

The Orthopaedic Consultants reported on March 5, 1978 that
claimant had had a prior knee injury and-back injury,for which
she received an award of 10% unscheduled disability. She lost a
year from work as a result of that back injury and felt she never
had fully recovered from it. Claimant complained .of. pain between
her shoulders, low back and right arm. They diagnosed mild .lum
bar sprain, old and pre-existing, superimposed on degenerative
changes, recent dorsal sprain by history and an old knee' ih-j-ury.
They felt claimant was medically stationary and no further- treat
ment was recommended. They stated that claimant was capable of
returning to the same occupation with limitations; her disability
due to this injury was minimal.
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Men1. concurred with this report. He felt if claimant ,a 
ltost'::weight mos~ of· her back complaints might· be significantly irn- 9 
prbVdct~··:nrs. T~ll~r· and Brooke likewise concurred with the report 
from the Orthopaedic Consultants. 

~~I~0 Apiil '1~78' Dr.· Brooke indicated claimant wanted to work, 
buiiw~s fii~iri~:dcimestic ~roblerns. He noted claimant had tried 
to \3'0•:·-:back fo:-work as ·a cook, but had to quit due to an exacerba

· tion of her knee condition. 

· Ori May i"7-, 1978 'a rehabilitation counselor reported claim
ant had b"?eD.~I)able_to_do assembly type work, even on a part time 
basis. Tfr~ .':ciouriselor•'fel t claimant was no longer able to work be
cause of h~r back condition. 

-~U'~~ ~)-~' { ... ~-g,!.,l!_:1._· }, . 

2 l · t>.c:i.:;aim:an:t has- a 9th grade education and has worked in 
rels-tfatiliahf.:s prplywo'oa 'mills, and cooking as well as workj ng as a 
maid.· ·she testified that all physical activity causes her pain 
and disables·her~· 

The ... ALJ found claimant \ilas not entitled to any additional 
time loss ~1 • ~·However,' he found, after considering claimant I s in
jury", age, education, work experience, that she had sustained a 
s\lbstantial· - loss of ·wage earning capacity. 

He affirmed the award for temporary total disability made 
by the Det~rmination Order and granted claimant an award of com
pen~~tion equ~l-to 112° for 35% unscheduled disability for her 
bac;k injury.. -

. - ' . ~.: . ,, 

The.Board, .after de novo review, agrees with the ALJ that 
c).,c!-.i!"(ta,r)t' '.:i·s ,not. eliti t~ed . to any additional compensation for tem
porary ·to ta~, disability. There is no medical evidence that claim
ant was· no·t medically stationary after Augu?t 24, 1977 or that 
her condition.had worsened to support reopening of the claim for 
;?.;SJ_q:_.it,_io_nar :tempor·a_ry total disability. 

:~I -~~ .. ~- ··.: ~- :._: ·•:: : .. :· • 
·,::;:.·i·•:;,· The Board finds claimant's complaints of pain are not 

suppotted'.7'by;[ any: objective· findings. She overexaggerates her 
cl,)_rP,p:1aint!§i. ':·:;The·· consensus of the medical opinions is that· 
c'l!3-imant:,--.ts ,capab-~e of returning to her. previous employment 

- . .-W",.i.t::he,·somer." 1imi.tat'ions.. She has not followed medical advice to 
reduce her weigp~_which would in all medical probability reduce 
her back pain.· ;th¢ Board finds that claimant's inability to 
work'~and ,:tn,.·hoid · -:ii. ~ob: is due to "anxiety and -attitude" rather 
th~nlhe~r~hysical disability. 

. .•·• • ;i ·;i·. 
; ..... - � ,_. ..... 

-2- . 

ur. weni concurred with this report. He felt if claimantlc5St|'Weight most of her back complaints might'be significantly im
proved.'‘-'Drs. Teller’ and Brooke likewise concurred with the report
from the Orthopaedic Consultants.

_ -'-In--'April '1978' Dr.' Brooke indicated claimant wanted to work,
but'^'was having-ddm.estic problems. He noted claimant had tried
to gd-back' to-‘work as a cook, but had to quit due to an exacerba
tion of her knee condition.

On May 17, ,1978 a rehabilitation counselor reported claim
ant had been,unable .to.do assembly type work, even on a part time
basis. The-'-cdunselor'"felt claimant was no longer able to work be
cause of “her back condition.

f U !-■
2r ■ c'Ghaimah-t has- a 9th grade education and has workec] in

re^Blfaurant-s/'^'plywood''mills, and cooking as well as working as a
maid. 'She testified that all physical activity causes her pain
and disables her,. •

The.^ALJ found claimant was not entitled to any additional
time loss."' However,' he found, after considering claimant's in
jury, age, education, work experience, that she had sustained a
substantial-loss of 'wage earning capacity.

He affirmed the award for temporary total disability made
by the Determination Order and granted claimant an award of com
pensation equal'to 112° for 35% unscheduled disability for her
back injury.-

The'Board,.after de novo review, agrees with the ALJ that
claima.h'.t; :^i-s mot. entitled ,to any additional compensation for tem.-
porary--tota'l- disability. There is no medical evidence that claim
ant was not medically stationary after August 24, 1977 or that
her condition.had worsened to support reopening of the claim for
^ddiitiona-l: -temporary total disability.

The Board finds claimant's complaints of pain are not
supported:-'byl any-'objective findings. She overexaggerates her
c^b.mprlaints The'consensus of the medical opinions is that
c'laiman't::-is i capable of returning to her, previous employment
..w,-i,t:h~'Sbmer.'limitations. She has not followed medical advice to
reduce her weight which would in all medical probability reduce
her back pain.‘:The Board finds that claimant's inability to
worksand fto'V'hold ■ a'job- is due to "anxiety and attitude" rather
thanlher ^'physical disability.

m
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Board concludes that claimant is ~rititled to an award. 
of compensation equal to 64° fbi 20% unschedul~d disability for 7 ~ 
her back injury. 

The Board strongly urges claimant to go on a_~e~~ht 
loss program and also to take advantage of the assist~nc~ avail~:; 
able to her through the Field Services Division of the workers' 
Compensation Department. ~-, _ 

ORDER 
' ~- ' : 

The ALJ's order, dated May 30, 1978,- _is modl°fied·. 
'~ .. 

.· .... ~ 
Claimant is hereby awarded compensatio11 equ.al to· 64° for 

20 % unscheduled disability for her back injury.. T}:l._ts q~ard is 
in lieu of the award made by the order of the AL·J;.: ·th~ -:r:.emaindet,,. 
of his order is affirmed. ~ 

WCB CASE NO. 77-2181 November 3, ''1978 ~. :. . ' 

FRED BRONNER, CLAIMANT 
Arthur A. Biddoe, Claimant's Atty. 
Souther, Spaulding, Kinsey, Williamson 

& Schwabe, Defense Atty. 
Request for Review by Employer 

• .. ,,:·•.> 

Reviewed by Board Members Wilson and Phillips .. 

I •.. • • ~ 

: ~ ' .' . 

,. < 

. ' . 

The employer seeks Board review of the Administrat:ive, Law 
Judge's {ALJ) order which found claimant was permanently ··and· 
totally disabled •. 

Claimant, a 44-year-old cat operator, injured his low b~ck 
on February 19, 1973. The original diagnosis was an acute strain 
cervical dorsal area, L4 and LS with a rnyofascitis; a myelogram 
revealed a protruded intervertebral disc L4-5 on the.left. Dr~·:•.: 
Klump performed a hemilaminectomy L4-5 with excision of. protruded, 
intervertebral disc L4-5. Claimant's leg and back pain persisted: 
and after another myelogram, Dr. Klump did ~nether l~ft:hemilamihec~ 
tomy at L405 on September 7, 1973. · ._. ___ ,, ... - .. c.--:~ 

In November 1973 Dr. Klump indicated claimant '.would pe.: .
ready to return to work by December 7. Claimant was.still ~si~g 
pain medication and had periods of depression and tension head
aches. 

On December 10, 1973 Dr. Klump reported claimant had been 
getting along fairly well until he leaned over to get a tire out 
of the trunk of his car; this caused his back and leg condition 
to "flare up". 

-3-

The Board concludes that claimant is 'entitled to an award
of compensation equal to 64° for 20% unscheduled disability for ■;
her back injury.

The Board strongly urges claimant to go on a weight
loss program and also to take advantage of the assistance avail-;:.^
able to her through the Field Services Division of the Workers'
Compensation Department. ' - -

ORD R ■
The ALJ's order, dated May 30, 1978,'.is modified-.
Claimant is hereby awarded compensation equal to 64° for

20% unscheduled disability for her back injury. This award is
in lieu of the award made by the order of the ALJ;^the remainder’*;
of his order is affirmed.

m

WCB CAS NO. 77-2181
FR D BRONN R, CLAIMANT
Arthur A. Beddoe, Claimant's Atty.
Souther, Spaulding, Kinsey, Williamson

& Schwabe, Defense Atty.
Request for Review by  mployer

November 3, 1978

m

Reviewed by Board Members Wilson and Phillips..
The employer seeks Board review of the Administrative^ Law

Judge's (ALJ) order which found claimant was permanently "and
totally disabled..

Claimant, a 44-year-old cat operator, injured his low back
on February 19, 1973. The original diagnosis was an acute strain
cervical dorsal area, L4 and L5 with a myofascitis; a myelogram
revealed a protruded intervertebral disc L4-5 on the.left. Dr; •
Klump performed a hemilaminectomy L4-5 with excision of. protruded
intervertebral disc L4-5. Claimant's leg and back pain persisted-'
and after another myelogram. Dr. Klump did another left.* hemilaminec
tomy at L405 on September 7, 1973. ■■ ..--r.

In November 1973 Dr. Klump indicated claimant -would be ■ '
ready to return to work by December 7. Claimant was „ still using
pain medication and had periods of depression and tension head
aches.

On December 10, 1973 Dr, Klump reported claimant had been
getting along fairly well until he leaned over to get a tire out
of the trunk of his car; this caused his back and leg condition
to "flare up".

3- -

, 
. ' 

' 
■■ 



        
            

         
           
            

           
          

         
  

      
          

                 
       

          
         

           
         
           

            
   

         
  

         
          
       

        
           

           
           

        
   
        

        
         
 

         
            

       
        

           
           
       

Vinyard performed a bilateral posterior fusion L4-5-Sl 
on·A~ril 8, 1974. On Ap~il 9, 1974 additional back surg~ry was 
performed. 

Dr. Balme, in October 1974, reported claimant was unable 
to l!~t.anything. He gave claimant a work release for December 
3, but claimant did not feel he could make it. Claimant was 
limi~~~ to no lifting of over 20-30 pounds and no caterpillar 
driving or chain saw carrying. Dr. Balme found the fusion solid. 

~ ~•• : • .:: • 'I _, 

~:.·. :'.j -Dr·~- Klump, in November 1974, found claimant should begin 
an exercise-program. 

-rs.0.,::- :.: ·c:.1a~imarit developed pneumonia and was hospitalized in Dec-
ember 1974. Dr. Klump, in February 1975, reported claimant felt 
the back ·and leg pain was as bad as it had been at the time of his 
origin'al~in''-jury. Vocational retraining was suggested but claimant 
·felt he: couldn't attend school because of the sitting involved. 

Although claimant continued to complain of back pain and 
inabT-1i'.ty::,t:o sit or stand for any length of time, Dr. Klump indi
cated in>Ap·r-il 1975 that claimant was increasing his activitJ._es, 
e.g.,~ t1s·i-ng· a.:' skill saw, raking lawn, planting two gardens. In 
June 1975 Dr. Klump felt claimant was capable of going to school 
or returning to work. 

~-7?·..::-~: ',,·:·.,~-··~ : 

··· '· _., · · Dr .'.1 Luce examined claimant and referred claimant to the 
,-Portland Pain Center. 

-•;:->:-· ~- t-laimant began treatment at the Portland Pain Center in 
Apiil.1916. Dr. Seres' final diag~osis was chronic low back 
pain. there were considerable discreparicies· between claimant's 
complaints and inappropriateness of his responses. Claimant 
indicated he was interested in making furniture on his own after 
he r~tired .. Dr. Seres concluded claimant had made no gains at 
the Center; clafmant did not see himself as capable of being 
rehabilit~ted aµd had a moderate permanent physdcal disability. 
Drs.·Klump and Luce agreed. 

-~;A Determination Order, dated June 30, 1976, awarded claim
ant compensation for temporary total disability and compensation 
equal to 160° for· 50% unscheduled disability resulting from his 
back!':·fnj ury . 

..... ', . - ., ·. 

Dr:. Klump indica_ted in January 1977 that what claimant 
could d9 and what he wo~ld do were entirely two different things~ 
He felt claimant could do some light work. 

Claimant requested inother myelograrn, which was done on 
May 16, 1977 and faited to reveal any significant defect, only 
some mild irregularity at the site of the previous surgery. Dr. 
Klump felt this was secondary to epidural scarring. 

-4- .. .;. ... 

Ci). Dr. Vinyard performed a bilateral posterior fusion L4-5-S1
on April 8, 1974. On April 9, 1974 additional back surgery was
performed.

Dr. Balme, in October 1974, reported claimant was unable
to lift .anything. He gave claimant a work release for December
3, but claimant did not feel he could make it. Claimant was
limited to no lifting of over 20-30 pounds and no caterpillar
driving or chain saw carrying. Dr. Balme found the fusion solid.

-br. Klump, in November 1974, found claimant should begin
an exercise program.

'Ola'imaht-developed pneumonia and was hospitalized in Dec
ember 1974. Dr. Klump, in February 1975, reported claimant felt
the back -and leg pain was as bad as it had been at the time of his
original'-ih'-jury. Vocational retraining was suggested but claimant
felt he'' COuldn' t attend school because of the sitting involved.

Although claimant continued, to complain of back pain and
inabi'^lity-'tb sit or stand for any length of time. Dr. Klump indi
cated in-'^April 1975 that claimant was increasing his activities,
e.g.,' iisi-ng' a skill saw, raking lawn, planting two gardens. In
June 1975 Dr. Klump felt claimant was capable of going to school
or returning to work.

v/‘' Dr.;'Luce examined claimant and referred claimant to the
Portland Pain Center.

i.-Claimant began treatment at the Portland Pain Center in
April ■19-76. Dr. Seres' final diagnosis was chronic low back
pain. There were considerable discrepancies' between claimant's
complaints and , inappropriateness of his responses. Claimant
indicated he was interested in making furniture on his own after
he retired. Dr. Seres concluded claimant had made no gains at
the Center; claimant did not see himself as capable of being
rehabilitated and had a moderate permanent physical disability,
prs.•klump and Luce agreed.

A Determination Order, dated June 30, 1976, awarded claim
ant compensation for temporary total disability and compensation
equal to 160® for'50% unscheduled disability resulting from his
back-"^ injury.

Dr-. Klump indicated in January 1977 that v/hat claimant
could dp and what he would do were entirely two different things.
He felt claimant could do some light work.

Claimant requested another myelogram, which was done on
May 16, 1977 and failed to reveal any significant defect, only
some mild irregularity at the site of the previous surgery. Dr.
Klump felt this was secondary to epidural scarring.

4- -
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In December 1977 Dr. L_uce reported he had begun claimant 
on a transcutaneous -nerve stimu.lator. He estimated the reiief·- '-.· --. 
it gave was a 40-50% reduction of claimant's pain. 

Claimant also began biofeedback training and rnedicati~~ ·' 
which further improved his ability to sit and reduced his head_; •.' 

' aches. ... l" • 

The employer offered claimant a job as a truck spotter 
and listed his duties and responsibilities. Dr •. Klump f_cl.t this 
job was within-claimant's limitations. , .. _ 

Dr. Klump found claimant medically staticna-ry _op ;February 
24, 1978. ..-_.,·.· .. 

• ~ .'? •: j ! .. ~ :L: •• 
Claimant took the truck spotter job and worke,;1 :a,·fu:11 .:we-~k, 

apparently without problems, at which time he was "bumped" by 
another employee with more seniority. . . 

I·-' .. 
. •' 

I ~ ~ Claimant admitted he has sought no other work, based:- op 
his belief that his back condi tio_n makes any efforts useles~;- ;_- _ J · 
He feels his inability to do light work around his house,indi~ 
cates he cari't do even light work. 

• .:· ·, ' ,• . '!. ~..' 
The ALJ found claimant was permanently and totally dis-· 

abled. He found the guidelines set forth in· Wilson v.-Weyerhaeuser 
30 Or App 403; to be applicable in this case. . :··,. 

The ALJ finds the medical reports support cJ.aimant' s com
plaints of pain and, therefore, it is unlikely that claimant could 
work on a continuous basis; therefore even if claimant's motiva
tion was suspect the ALJ concluded he fell within the "odd-lot" 
category and that the employer had not convinced him that it-had 
made a valid effort to find him a job at which he could be gain- .... 
fully and suitably employed. ; ' 

Using the rulings in both Wil°son and:in Deaton· v. SAIF, 
13 Or App 298, the ALJ concluded claimant was permanently and 
totally disabled as of April.12, 1976, the date claimant's pay
ments for temporary total disability terminated. 

The Board, after de nova review, reverses the ALJ' s · award ·, 
for permanent and total disability. · In the Wilson case the claim
ant was older, less_ educated and had no special 's'Kills such as 
this claimant has. 

Claimant has the burden of proving thit he is permanently 
and totally disabled. 

_c;_ 

# In December 1977 Dr. Luce reported he had begun claimant
on a transcutaneous nerve stimulator. He estimated the relief-
it gave was a 40-50% reduction of claimant’s pain.

#

Claimant also began biofeedback training and medication '•' *
which further improved his ability to sit and reduced his head- \
aches.

The employer offered claimant a job as a truck spotter
and listed his duties and responsibilities. Dr. Klump felt this
job was within ■ claimant' s limitations. -

Dr. Klump found claimant medically stationary on ;February
24 , 1978 .

Claimant took the truck spotter job and worked ;a'’full week,
apparently without problems, at which time he was "bumped" by
another employee with more seniority. , -

sClaimant admitted he has sought no other work, based- on ,• j
his belief that his back condition makes any efforts useless,, p. ;*
He feels his inability to do light work around his house , indi-. '.
cates he can’t do even light work. - ■,

The ALJ found claimant was permanently and totally dis-
abled. He found the guidelines set forth in' Wilson v. Weyerhaeuser
30 Or App 403 , to be applicable in this case. • . - .

The ALJ finds the medical reports support claimant's com
plaints of pain and, therefore, it is unlikely that claimant could
work on a continuous basis; therefore even if claimant's motiva
tion was suspect the ALJ concluded he fell within the "odd-lot"
category and that the employer had not convinced him that it had
made a valid effort to find him a job at which he could be gain-
fully and suitably employed. -

Using the rulings in both Wilson and in Deaton v. SAIF,
13 Or App 298, the ALJ concluded claimant was permanently and”
totally disabled as of April .12, 1976, the date claimant's pay
ments for temporary total disability terminated.

The Board, after de novo review, reverses the ALJ's award-
for permanent and total disability. ■ In the Wilson case the claim
ant was older, less_ educated and had no special "sTcills such as
this claimant has.

Claimant has the burden of proving that he is permanently
and totally disabled.

_ c _

' 

■ 
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this case, claimant has .repeatedly demonstrated his 
lack of motivation, and evidence of motivation is necessary to es~ 
tablish a_prima facie case of permanent total disability under 
the "odd-lot" doctrine. The injuries here, although severe, 
are not such that a trier of fact can say that regardless of 
motivation this claimant is not likely to be able to engage in 
gainful and suitable employment. Claimant has proven by his 

· ability to work as a truck spotter he is capable of ·light work. 

The Board concludes claimant is not permanently and 
totally disabled, however, finds he is entitled to an increased 
award for permanent partial disability. 

The Board also suggests strongly that claimant avail 
himself of the assistance in job placement offered by the Field 
Services Division of the Workers' Compensation Department. It 
would. ·appear reasonable to assume that Weyerhaeuser· could find 
some type -of work which claimant would be capa.ble of doing. . .. .. . 

ORDER 

The· ALJ's order, dated May 25~ 1978, is reversed . 

. , Claimant is hereby _granted an award of compensation equal 
to 256° for 80% unscheduled disability for his 10:w back injury. ·,_Q 
This is in lieu of any prior awards.. -., 

The employer is entitled to 9ffset payments for permanent. 
total disability made pursuant to the ALJ's order against this 
award. 

The ALJ's order is affirmed in all other respects. 

WCB CASE NO. 78-1339 

.ELMER L. MILTON, CLAIMANT 
poblie, Bischoff & Murray 

Claimant's Atty. 
Newhouse, _Foss, Whitty & 

Roess, Defense Atty. 
Request for Review by the SAIF 

Novemqer 3, 1978 

Reviewed by Board Members Moore and Phillips-. 

The Stafe Accident.Insurance· Fund requests review ~y 
the Board of the order pf the Administrative Law Judge (ALJ) 
which reversed the Fund's deriial of claimant's claim for clrpal 
tunnel syndrome and·remanded the claim to it for payment of 
benefits as provided by law. 

-6-

In this case, claimant has repeatedly demonstrated his
lack of motivation, and evidence of motivation is necessary to es
tablish a. prima facie case of permanent total disability under
the "odd-lot" doctrine. The injuries here, although severe,
are not such that a trier of fact can say that regardless of
motivation this claimant is not likely to be able to engage in
gainful and suitable employment. Claimant has proven by his
ability to work as a truck spotter he is capable of light work.

The Board concludes claimant is not permanently and
totally disabled, however, finds he is entitled to an increased
award for permanent partial disability.

The Board also suggests strongly that claimant avail
himself of the assistance in job placement offered by the Field
Services Division of the Workers' Compensation Department. It
would’"appear reasonable to assume that Weyerhaeuser- could find
some type of work which claimant would be capable of doing.

ORD R
The ALJ's order, dated May 25, 1978, is reversed.

. Claimant is hereby .granted an av;ard of compensation equal
to 256° for 80% unscheduled disability for his low back injury.
This is in lieu of any prior awards.

The employer is entitled to offset payments for permanent
total disability made pursuant to the ALJ's order against this
award,

The ALJ's order is affirmed in all other respects.

m

WCB CAS NO. 78-1339 November 3, 1978
 LM R L. MILTON, CLAIMANT
Doblie, Bischoff & Murray
Claimant's Atty.

Newhouse, Foss, Whitty &
Roess, Defense Atty.

Request- for Review by the SAIF
Reviewed by Board Members Moore and Phillips-.
The State Accident ,Insurance' Fund requests review by

the Board of the order .of the Administrative Law Judge (ALJ)
which reversed the Fund's denial of claimant's claim for carpal
tunnel syndrome and remanded the claim to it for payment of
benefits as provided by lav/. #
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Claimant had worked as a shovel operator for this employer 
for six years. On June 10, 19?~ he was bending over oiling a 
dragline and strained his shoulders, neck and low back. He 
filed a claim and it was accepted. 

Claimant testified that immediately after this injury his. 
left arm hurt but it was 30 days later before both hands became 
numb. 

On July 14, 1977 claimant was examined by Dr. Gurney who 
diagnosed bursitis which did not improve with medication. Dr. 

_ Gurney referred claimarit to Di. Campagna, who on July 29, 1977 
examined claimant and diagnosed left shoulder injury, resolved 
and carpal tunnel syndrome, secondary to claimant's work. Dr. 
Campagna recommended surgery but claimant first wanted to try 
another occupation. 

On August 31, 1977 Dr. Schostal reported claimant h~d 
bilateral carpal tunnel compression with the right definitely 
more severe than the left~ Dr. Schostal thought that this con
dition was not work-related nor was claimant disabled. 

Dr. Schostal reported that claimant's occupation ~ntails 
pushing and·pulling many levers but that he can easily control 
them with just a few fingers. It does not entail forceful grip
ping motions with either hand. He repeated that claimant's 
condition was not work-related. 

On September 9, 1977 the Fund issued its denial of re
sponsibility for the carpal tunnel syndrome. 

On September 23, 1977 Dr. Campagna advised the Fund that 
claimant's carpal tunnel syndrome condition was related to his 
job as a shovel operator. Dr. Schostal, in December 1977, dis
agreed, stating that it was physiologically inconceivable that 
an injury involving a wrenching of the neck could exacerbate or 
precipitate a carpal tunnel compression. 

On December 19, 1977 Dr. Campagna emphasized that claim
ant's condition was related to his occupation, not to his injury, 
although the injury may have aggravated the symptoms. 

On January 12, 1978 claimant filed a separate claim for 
the carpal tunnel syndrome and the following day it was stipu
lated by the parties that the Fund would accept the original 
neck injury and claimant would reserve his right to: file a claim 
for an occupational disease for the carpal tunnel syndrome. 

Claimant testified that he manipulated nine levers with 
the fingers of both hands moving back and forth and crosswise· 
which had placed his hands in a partially ·clenched position for 
9-1/2 hours a day and he had done this for the six years he worked 
for this employer. 

-7-
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Claimant had worked as a shovel operator for this employer
for six years. On June 10, 1977 he bending over oiling a
dragline and strained his shoulders, heck and low back. He
filed a claim and it was accepted.

Claimant testified that immediately after this injury his
left arm hurt but it was 30 days later before both hands became :
numb.

On July 14, 1977 claimant was examined by Dr. Gurney who
diagnosed bursitis which did not improve with medication. Dr,
Gurney referred claimant to Dr. Campagna, who on July 29, 1977
examined claimant and diagnosed left shoulder injury, resolved
and carpal tunnel syndrome, secondary to claimant's work. Dr.
Campagna recommended surgery but claimant first wanted to try
another occupation.

On August 31, 1977 Dr. Schostal reported claimant had
bilateral carpal tunnel compression with the right definitely
more severe than the left'. Dr. Schostal thought that this con
dition was not work-related nor was claimant disabled.

Dr. Schostal reported that claimant's occupation entails
pushing and pulling many levers but that he can easily control
them with just a few fingers. It does not entail forceful grip
ping motions with either hand. He repeated that claimant’s
condition was not work-related.

On September 9, 1977 the Fund issued its denial of re
sponsibility for the carpal tunnel syndrome.

On September 23, 1977 Dr. Campagna advised the Fund that
claimant's carpal tunnel syndrome condition was related to his
job as a shovel operator. Dr. Schostal, in December 1977, dis
agreed, stating that it was physiologically inconceivable that
an injury involving a wrenching of the neck could exacerbate or
precipitate a carpal tunnel compression.

On December 19, 1977 Dr. Campagna emphasized that claim
ant's condition was related to his occupation, not to his injury,
although the injury may have aggravated the symptoms.

On January 12, 1978 claimant filed a separate claim for
the carpal tunnel syndrome and the following day it was stipu
lated by the parties that the Fund would accept the original
neck injury and claimant would reserve his right to; file a claim
for an occupational disease for the carpal tunnel syndrome.

Claimant testified that he manipulated nine levers with
the fingers of both hands moving back and forth and crosswise-
which had placed his hands in a partially clenched position for
9 1/2 hours a day and he had done this for the six years he worked
for this employer.
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The ALJ found Dr. Campagna' s opinion the' more persuasive 
and ruled that claimant had clearly established by a· preponder
ance of the evidence that his carpal tunnel syndrome,was caused 
by his job as a shovel operator. The claim was remanded to the 
Fund for acceptance. 

The ·Board, on d~ novo review, affirms.the conclusion 
· reached by the ALJ. 

ORDER 

The order of the ALJ, dated June 15, 1978, is hereby af-
firmed. 

Claimant's attorney is hereby granted a reasonable attor
ney's fee for his services in connection with this Board review 
in the amount of $250, payable by the·Fund. 

WCB CASE ·No. 77-7879 

RICHARD J. SANCHEZ, CLAIMANT 
Ackerman & DeWenter, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant 

November 3, 1978 

Reviewed by Board Members Moore and Phillips. 

Claimant seeks Board review of the Administrative Law 
Judge's (ALJ) order which affirmed the Determination Order 
awarding only compensation for temporary total disability. 
Claimant contends he is entitled to an award for permanent 
partial disability of his right arm. 

In the early spring of 1977 claimant, while working as 
.a meat cutter, had begun to notice shooting pains in his right 
wrist along with tingling in his finger tips. These symptoms 
had recurred actually over a period of 4-5 years since claimant 
had run his hand through an automobile window. Claimant stated 
that any job requiring prolonged use of his right hand would 
cause the same symptoms. Nerve conduction studiei had revealed 
no clear evidence of slowing. 

On May 11, 1977 Dr.··Golden had diagnosed a probable car
pal tunnel syndrome and had performed carpal tunnel release. 
Claimant had b~en released for work as of June 13, 1977. 

Claimant went to work pulling.on the green chain for two 
weeks and reported to Dr. Franklin in August 1977 that on the 

· third week he began to notice an aching pain in his wrist and 

-8-
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The ALJ found Dr. Campagna's opinion the' more persuasive
and ruled that claimant had clearly established by preponder
ance of the evidence that his carpal tunnel syndrome, was caused
by his job as a shovel operator. The claim was remanded to the
Fund for acceptance.

The Board, on de novo review, affirms.the conclusion
reached by the ALJ.

ORD R
The order of the ALJ, dated June 15, 1978, is hereby af

firmed .
Claimant's attorney is hereby granted a reasonable attor

ney's fee for his services in connection with this Board review
in the amount of $250, payable by the Fund.

November 3, 1978WCB CAS NO. 77-7879
RICHARD J. SANCH Z, CLAIMANT
Ackerman & DeWenter, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Moore and Phillips.
Claimant seeks Board review of the Administrative Law

Judge's (ALJ) order which affirmed the Determination Order
awarding only compensation for temporary total disability.
Claimant contends he is entitled to an award for permanent
partial disability of his right arm.

In the early spring of 1977 claimant, while working as'
a meat cutter, had begun to notice shooting pains in his right
wrist along with tingling in his finger tips. These symptoms
had recurred actually over a period of 4-5 years since claimant
had run his hand through an automobile window. Claimant stated
that any job requiring prolonged use of his ri^ht hand would
cause the same symptoms. Nerve conduction studies' had revealed
no clear evidence of slowing.

On May 11, 1977 Dr. Golden had diagnosed a probable car
pal tunnel syndrome and had performed carpal tunnel release.
Claimant had been released for work as of June 13, 1977.

Claimant went to work pulling.on the green chain for two
weeks and reported to Dr. Franklin in August 1'977 that on the
third week he began to notice an aching pain in his wrist and

m
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forearm and an "itchy serisation" around the scarred region of 
t~e operative site. Dr. Fran~l!n, after examining clai.mant, 
did not feel these symptoms "i,-,1ef'.'e··:related to median nerve path-
ology. He lell clalmanl co~ld·b~ released lo lull dutles a~ worl 
and felt the pain must be coming from the scarred area overlying 
the nerve. Electromyelographic testing revealed no indication 
of ongoing d~nervation. 

Claimant alleges his work:exacerbated a former right 
wrist injury and he filed his claim on August 30, 1977. 

Dr. McNabb~reported· on August 31, 1977 claimant's con-
- ~ition was the result of industrial injury or exposure. His 

diagnosis was recurren~ carpal tunnel syndrome. 

Dr. Franklin, on September 7, 1977, released claimant 
to full duties without any limitations. Dr. McNabb concurred 
in this, but felt claimant's work on the green chain might 
aggravate hi"s -pre-existing symptoms. 

~-
In October 1977 Dr. McNabb reported claimant had per

sistent pain, but no organic evidence of nerve impingment. He 
felt claimant could work on the green chain, but he strongly 
advised against- it. 

Dr. Franklin reported claimant 1 s complaints in August 
1977 were different from the ones claimant had descr.ibed to him 
early in the spring before his surgery. -He did not feel claim
ant's complaints at that time were related to any disability. 

In November 1977 Dr. McNabb ind"icated claimant had no 
physical impairment of his involved wrist but his work on the 
green chain should be minimized_. 

A Determination Order, dated December 9, 1977, granted 
claimant compensation for temporary total disability from Aug
ust 28, 1977 -thr_ough September 6, 1977 only. 

Claimant testified hi~ current job causes him problems 
when he has to push and pull_ scrapers, use a hammer and lift. 

The ALJ found claimant had not met his burden of proving 
that he had sustained any permanent disability as a result of 
his work on the green chain. He found only a temporary aggra
vation. 

The Board, after de nova review, concurs with the ALJ's 
assessment of clairnant•s-di~ability. Th~re ·is no evidence to 
support the claimant's claim that_his work on the green chain 
caused him any permanent disabjlity. The medical evidence does 
establish claimant suffered a temporary exacerbation of his pre
existing carpal tunnel syndrome, an injury for which claimant. 
already has been compensated. 

t
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forearm and an "itchy sensation" around the scarred region of
the operative site. Dr. Franklin, after examining clai.mant,
did not feel these symptoms v;ere'‘related to median nerve path
ology. He felt claimant could be released, to full duties at worl-
and felt the pain must be coming from the scarred area overlying
the nerve.  lectromyelographic testing revealed no indication
of ongoing denervation.

Claimant alleges his v;ork exacerbated a former right
wrist injury and he filed his claim on August 30, 1977.

Dr. McNabb "reported' on August 31, 1977 claimant's con
dition was the result of industrial injury or exposure. His
diagnosis was recurrent carpal tunnel syndrome.

Dr. Franklin, on September 7, 1977, released claimant
to full duties without any limitations. Dr. McNabb concurred
in this, but felt claimant’s work on the green chain might
aggravate his pre-existing symptoms.

In October 1977 Dr. McNabb reported claimant had per
sistent pain, but no organic evidence of nerve impingment. He
felt claimant could work on the green chain, but he strongly
advised against- it.

Dr. Franklin reported claimant's complaints in August
1977 were different from the ones claimant had described to him
early in the spring before his surgery. He did not feel claim
ant's complaints at that time were related to any disability.

In November 1977 Dr. McNabb indicated claimant had no
physical impairment of his involved wrist but his work on the
green chain should be minimized,.

A Determination Order, dated December 9, 1977, granted
claimant compensation for temporary total disability from Aug
ust 28, 1977 through September 6, 1977 only.

Claimant testified his current job causes him problems
when he has to push and pull, scrapers, use a hammer and lift.

The ALJ found claimant had not met his burden of proving
that he had sustained any permanent disability as a result of
his work on the green chain. He found only a temporary aggra
vation.

The Board, after de novo review, concurs with the ALJ's
assessment of claimant's disability. There is no evidence to
support the claimant's claim that his work on the green chain
caused him any permanent disability. The medical evidence does
establish claimant suffered a temporary exacerbation of his pre
existing carpal tunnel syndrome, an injury for which claimant-
already has been compensated.
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The ALJ 1 s order, dated June 20, 1978, is affirmed. 

SAIF CLAIM NO. RC 353644 

DOROTHY SZABO, CLAIM.JI.NT 
Pozzi, Wilson, Atchison, Kahn 

& O'Leary, Claimant's Atty. 
SAIF,-Legal Services, Defense Atty. 
Amended Own Motion Order 

November 3, 1978 

On October 19, 1978 the Board issued its Own Motion Order 
in the above entitled matter which directed the State Accident 
Insurance Fund to accept claimant 1 s claim as of April 9, 1978 
and pay her compensation, as provided by law, from that date and 
until her claim is closed pursuant to the provisions of ORS 656. 
278. The order also granted claimant's attorney as a reasonable 
attorney's fee a s illi:1 equal to 2 5% of tl1e increased compensation 
Jranted claimant by this order payable out of said compensation 
as paid, not to exceed $500. 

On October 27, 1978 the Board received a letter from 
~laimant's attorney stating that he had received a copy of the 
3oard's Own Motion Order and requesting that the order be 
amended to reduce the maximum attorney's fee payable from $500 
to $200. 

THEREFORE, the Board, based upon this gracious gesture 
)Y clair:wnt 's attorney, reduces the maximum of the attorney's 
fee to $200. The Own Motion Order, dated October 19, 1978, en
:ered in the above entitled matter, is reaffirmed in all other 
cespects. 

WCB CASE NO. 78-3079 

TITO AGUIRRE, CLAIM.l\NT 
Philip Hayter, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Order On Motion To Strike 

November 8, 1978 

On Octo~er 6, 1978 the Board received from claimant, by 
and through his attorney, a request for Board review of the 
Opinion and Order of the Administrative Law Judge (ALJ) entered 
in the above entitled matte~ on September 6, 1978. 

-10-

ORD R
The ALJ's order, dated June 20, 1978, is affirmed 

SAIF CLAIM NO RC 353644 November 3, 1978

DOROTHY SZABO, CLAIMANT
Pozzi, Wilson, Atchison, Kahn

& O'Leary, Claimant’s Atty 
SAIF,-Legal Services, Defense Atty  
Amended Own Motion Order

On October 19, 1978 the Board issued its Own Motion Order
in the above entitled matter which directed the State Accident
Insurance Fund to accept claimant's claim as of April 9, 1978 
and pay her compensation, as provided by law, from that date and
until her claim is closed pursuant to the provisions of ORS 656 
278 The order also granted claimant's attorney as a reasonable
attorney's fee a sum equal to 25% of the increased compensation
granted claimant by this order payable out of said compensation
as paid, not to exceed $500 

On October 27, 1978 the Board received a letter from
claimant's attorney statiiig that he had received a copy of the
Board's Own Motion Order and requesting that the order be
amended to reduce the maximum attorney's fee payable from $500 
to $200 

THEREFORE, the Board, based upon this gracious gesture
ay claimant's attorney, reduces the maximum of the attorney’s
tee to $200 The Own Motion Order, dated October 19, 1978, en
cored in the above entitled matter, is reaffirmed in all other
respects 

WCB CASE NO 78-3079 November 8, 1978

TITO AGUIRRE, CLAIMANT
Philip Ha3/ter, Claimant's Atty 
SAIF, Legal Services, Defense Att^^
Order On Motion To Strike

On October 6, 1978 the Board received from claimant, by
and through his attorney, a request for Board review of the
Opinion and Order of the Administrative Law Judge (ALJ) entered
in the above entitled matter on September 6, 1978 

-10-
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October 13, 1978 the Board received from the State 
Accident Insurance Fund, thrd~gh one of its attorneys~ a motion 
to strike two of the grounds for claimant's request for review 
and to exclude the attached report, dated September 12, 1978, 
from Dr. John T. Dierdorff. The Fund's motion was based upon 
the fact that the paragraphs referred to contained certain ref
erences to material which was not in evidence and that the re
ceipt of Dr. Dierdorff 1 s report was improper inasmuch as ORS 
656.295 does not give the Goard authority to take new evidence. 

The Fund further urged that a remand in this case would 
be improper, stating that all of the documentary evidence, in
cluding the report of Dr. Dierdorff, containing a reference to 
a fall by claimant from a telephone pole, was submitted to the 
claimant's attorney by a letter dated July 12, 1978 and it could 
have been anticipated that the Fund would rely upon such state
ment and the claimant should have been aware that th~ best way 
to controvert such statement would be by a supplemental report 
from the doctor prior to the hearing or through the doctor's 
testimony at the hearinq. · 

On October 25, 1978 the Board received claimant 1 s responsE 
to the motion to strike which stated thatORS 656.295(5) permits 
the Board to remand a case to the ALJ if it determines a case 
has been improperly, incompletely or otherwise insufficiently 
developed and that is exactly the contention made by claimant 
in his request for review. 

The Board, after giving full consideration to the facts 
set forth in the request for review by claimant, the motion to 
strike filed by the Fund and the claimant's response to said 
motion, conclud~s that the motion to strike should be denied. 
The request for review states sufficient facts to warrant a re
mand of this case to the ALJ with instructions to consider the 
letter from or. Dierdorff, dated September 12, 1978, and if he 
finds it necessary to issue an amended Opinion and Order after 
considering Dr. Dierdorf~'s letter in conjunction with all of 
the evidence previously received at the hearing. 

ORDER 

The motion to strike received from the State Accident 
Insurance Fund on October 13, 1978 is denied. 

The above entitled matter is hereby remanded, pursuant 
to the provisions ~f ORS 656.295(5), to ALJ Lyle R. Wolff for 
the purpose of considering the report from Dr. Dierdorff, dated 
September 12, 1978, and for the issuance, if necessary, of an 
amended Opinion and Order. 

_,,_ 

# On October 13, 1978 the Board received from the State
Accident Insurance Fund, through one of its attorneys, a motion
to strike two of the grounds for claimant's request for review
and to exclude the attached report, dated September 12, 1978, 
from Dr John T Dierdorff, The Fund's motion was based upon
the fact that the paragraphs referred to contained certain ref
erences to material which was not in evidence and that the re
ceipt of Dr Dierdorff's repor't was improper inasmuch as ORS
656 295 does not give the Board authority to take new evidence 

The Fund further urged that a remand in this case would
be improper, stating that all of the documentary evidence, in
cluding the report of Dr Dierdorff, containing a reference to
a fall'by claimant from a telephone pole, was submitted to the
claimant's attorney by a letter dated July 12, 1978 and it could
have been anticipated that the Fund would rely upon such state
ment and the claimant should have been aware that the best way
to controvert such statement would be by a supplemental'report
from the doctor prior to the hearing or through the doctor's
testimony at the hearing ■

On October 25, 1978 the Board received claimant's response
to the motion to strike which stated thatORS 656 295(5) permits
the Board to remand a case to the ALJ if it determines a case
has been improperly, incompletely or otherwise insufficiently
developed and that is exactly the contention made by claimant
in his request for review 

The Board, after giving full consideration to the facts
set forth in the request for review by claimant, the motion to
strike filed by the Fund and the claimant's response to said
motion, concludes that the motion to strike should be denied 
The request for review states sufficient facts to warrant a re
mand of this case to the ALJ with instructions to consider the
letter from Dr Dierdorff, dated September 12, 1978, and if he 
finds it necessary to issue an amended Opinion and Order after
considering Dr Dierdorff-’s letter in conjunction with all of
the evidence previously received at the hearing 

ORDER

The motion to strike received from the
Insurance Fund on October 13, 1978 is denied 

State Accident

m

The above entitled matter is hereby remanded, pursuant
to the provisions of ORS 656 295(5), to ALJ Lyle R Wolff for
the purpose of considering the report from Dr Dierdorff, dated
September 12, 1978, and for the issuance, if necessary, of an
amended Opinion and Order 












   
   

 
     
    

     

      

        
          
        

            
         

         
          
         

  

        
           
        
        

  

        
        
        

        
        
            

      

          
       

        
        

           
          

        
        

           
           
         
          

CASE NO. 

RICHARD DAVIS, CLAIMANT 
Queiseth & Donaldson, 

Claimant's Atty. 

77-6857 

Keith D. Skelton, Defense Atty. 
Re~uest for Review by Claimant 

November 8, 1978 

Reviewed by Board Members Moore and Phillips. 

Claimant seeks Board review of the Administrative Law 
Judge's (ALJ) order which found his claim was not prematurely 
closed because he was both medically and vocationally station
ary at the time of claim closure. The ALJ found that the is
sue of the extent of claimant's unscheduled permanent partial 
disability was premature. Claimant contends on his appeal that 
he was not medically stationary and is entitl~d to compensation 
for temporary total disability from June 16, 1977 through 
September 15, 1977. 

Claimant, a 48-year-old truck driver for United Pircel 
Service, sustained a back injury while picking up a package on 
January 31, 1977. Dr. Cash diagnosed aggravated osteoarthritic 
cervical _spine, cervical and 1 umbar sprain. Claimant had re
ceived conservative treatment. 

The Orthopaedic Consultants reported in May 1977 that 
ciaimant should avoid rep~ated bending, lifting and twisting. 
Because his current employment involved this activity, they 
felt claimant should obtain another occupation. The diagnosis 
was chronic lumbar strain and cervical strain ·which was re
solved. They felt claimant had a loss of function at the lower 
limit of mild due to his injury. 

Dr. Cash, in his June 16, 1977 report, felt claimant 
was medttally stationary and strongly recommended vocational 
rehabilitation. 

A Determination Order, dated September 16, 1977 awarded 
claimant compensation for temporary total disability from Feb-. 
ruar~ 1, 1977 through Jtine 16, 1977 and compensation equal to 
48° for 15% unscheduled disability resulting from his low back 
in"iurv. 

In November 1977 claimant was referred for vocational 
rehabilitation. Claimant has a high school education plus 
two years of college. He has training in computer work, body 
shop work, service st~tion work and has done·some work for the 
gas company. This referral was withdrawn on January 19, 1978, 
but reinstated on February 17, 1978 for an IBM training course. 
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RICHARD DAVIS, CLAIMANT
Quesseth & Donaldson,

Claimant's Atty 
Keith D Skelton, Defense Atty 
Request for Review by Claimant

WCB CAS NO. 77-6857 November 8, 1978

Reviewed by Board Members Moore and Phillips 

Claimant seeks Board review of the Administrative Law
Judge's (ALJ) order which found his claim was not prematurely
closed because he was both medically and vocationally station
ary at the time of claim closure The ALJ found that the is
sue of the extent of claimant's unscheduled permanent partial
disability was premature Claimant contends on his appeal that
he was not medically stationary and is entitled to compensation
for temporary total disability from June 16, 1977 through
September 15, 1977 

Claimant, a 48-year-old truck driver for United Parcel
Service, sustained a back injury while picking up a package on
January 31, 1977 Dr Cash diagnosed aggravated osteoarthritic
cervical spine, cervical and lumbar sprain Claimant had re
ceived conservative treatment 

The Orthopaedic Consultants reported in May 1977 that
claimant should avoid repeated bending, lifting and twisting 
Because his current employment involved this activity, they
felt claimant should obtain another occupation The diagnosis
was chronic lumbar strain and cervical strain which was re
solved They felt claimant had a loss of function at the lower
limit of mild due to his injury 

Dr Cash, in his June 16, 1977 report, felt claimant
was medically stationary and strongly recommended vocational
rehabilitation 

A Determination Order, dated September 16, 1977 awarded
claimant compensation for temporary total disability from Feb-,
ruary 1, 1977 through June 16, 1977 and compensation equal to
48° for 15% unscheduled disability resulting from his low back
iniurv 

In November 1977 claimant was referred for vocational
rehabilitation Claimant has a high school education plus
two years of college He has training in computer vjork, body
shop work, service station work and has done'some work for the
gas company This referral was withdrav/n on January 19, 1978, 
but reinstated on February 17, 1978 for an IBM training course 
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A Second Determination Order; da.·,:ed Febru,:1.ry 10, 19 78, 
granted claimant additional te~porary total disability from 
November 21, 1977 through F~bruaty 21, 1977, but it was res
cinded by a Determination Order dated April 11, 1978 and 

_claimant was ~ranted addition~l temrorart total disability 
frbm November 21~ 1977 throu~~ January 19, 1978. 

Claimant has finished his _authorized program of IBM 
training. A third Determination Order, of which the ALJ took 
official notice, dated May 3, 1978, granted claimant addi
tional temporaiy total disability from February 14, 1978 through 
April 28, 1978.- .. 

Dr. Case's rep9rt, on January 20, 1978, indicated thit 
claimant's low grade irritation was easily aggravated and re
sulted in exacerbation of his original symptoms.after June 16, 
1977 into September. He released claimant for sedentary work 
on September 19, 1977 with absolutely no lifting or bending 
and classified_claimant as medically stationary as 6f that date. 

The ALJ found claimant was not entitled any award for 
temporary tota-1 disability from June 16, 1977 through September 
19, 1977, based on the inconsistencies in Dr. Cash's two re
ports which he resolved by giving greater weight to the first 
report. Additionally, he noted claimant had worked in the sum
mer and fall with Sunland Electronics and selling and deliver
ing Shaklee Products. 

The Board, after de nova revie0, modifies the ALJ's 
order .. Dr. Cash's report of January 20, 1978, indicates claim
ant was not medically stationary on June 16, 1977; it is obvious 
from Dr. Cash's later report that claimant's condition was a 
chronic low back problem and that his continued low grade infec
tion proved to be _easily aggravated resulting in an exacerbation 
of claimant's original symptoms and claimant did not actually 
become medically stationary until September 19, 1977. 

Therefore, based on Dr. Cash's January 1978 report, the 
Board finds claimant is· entitled to an award for ·temporary 
total disability from.June 16, 1977 through September 18, 1977. 

ORDER 

The lU,J's o_rder, dated May 16, 1978, is modified. 

Claimant is awarded compensation for temporary total 
disabi~it~ from June 16, 1977 through September 18, 1977. This 
award_is in addition to any prior awards claimant has received 
for his January 31, 1977 injury. 

-13-
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A Second Determination Order, daMed February 10, 1978, 
granted claimant additional temporary total disability from
November 21, 1977 through February 21, 1977 , but it v/as res
cinded by a Determination Order dated April 11, 1978 and
claimant was granted additional temporary total disability
from November 21, 1977 through January 19, 1978 

Claimant has finished his authorised program of IBM
training A third Determination Order, of v/hich the ALJ took
official notice, dated May 3, 1978, granted claimant addi
tional temporary total disability from February 14, 1978 through
April 28, 1978 -

Dr Case's report, on January 20, 1978, indicated that
claimcint's lov; grade irritation v;as easily aggravated and re
sulted in exacerbation of his original symptoms,after June 16,
1977 into September He released claimant for sedentary work
on September 19, 1977 v/ith absolutely no lifting or bending
and cldissified clc\imant as medically stationary as of that date 

The ALJ found claimant was not entitled any award for 
temporary total disability from June 16, 1977 through September
19, 1977, based on the inconsistencies in Dr Cash's two re
ports which he resolved by giving greater weight to the first
report Additionally, he noted claimant had worked in the sum
mer and fall with Sunland Electronics and selling and deliver
ing Shaklee Products 

order 
ant was
from Dr
chronic

The Board, after de novo reviev/, modifies the ALJ's
Dr Cash’s report of January 20, 1978, indicates claim-
not medically stationary on June 16, 1977; it is obvious
Cash's later report that claimant's condition was a
low back problem and that his continued low grade infec

tion proved to be  easily aggravated resulting in an exacerbation
of claimant's original symptoms and claimant did not actually
become medically stationary until September 19, 1977 

Therefore, based on Dr Cash's January 1978 report, the
Board finds claimant is entitled to an aw^ard for temporary
total disability from,June 16, 1977 through September 18, 1977 

ORDER
The ALJ's order, dated May 16, 1978, is modified 

Claimant is awarded compensation for temporary total
disability from June 16 , 1977 through September 18, 1977 This
award is in addition to any prior awards claimant has received
for his January 31, 1977 injury 

m
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I s .attorney is hereby granted as a reasonable 
attorney's ~ee for his services at Board review a sum equal to 
25% of the increased compensation granted by this order, payable 
out of said compensation as paid, not to exceed $500. 

The ALJ's order is affirmed in all respects not in con
flict with this order. 

CLAIM NO. C604-ll816 HOD 

RUBY LEE DICKERSON, CLAIMANT 
Leonard J_ Keene, Claimant's Atty. 
Keith �. Skelton, Defense Atty. 
Own Motion Order 

November 8, 1978 

On October 17, 1978 claimant requested the Board to exer
cise its own motion jurisdiction pursuant to ORS 656.278 and re
open her claim for a compensable industrial injury suffered on 
January 25, 1971 while working at Rogue Valley Memorial Hospital 
in the housekeeping department. The claim was closed by a Deter
mination Order dated December 8, 1971 whereby claimant was 
awarded 16° for 5% unscheduled low back disability. 

Claimant requested a hearing and, as a result thereof, 
Referee John F. Baker granted claimant an additional 32° for a 
total of 48° equal to 15% of the maximum for unscheduled per
manent partial disability by an Opinion and Order ~ntered on 
June 2, 1972. This Opinion and Order was not appealed by claim
ant and claimant's aggravation rights have expired. 

Claimant furnished m~dical reports from Dr. Campagna 
dated October 2, 1978 which indicate that he had seen claimant 
on several occasions and that claimant had had two myelograms, 
one in 1971 and another in 1972, both of which were normal and 
has had no surgeries for her back injury. 

The Board, after thoroughly reviewing the reports of Dr. 
Campagna, concludes that there is no evidence that claimant's 
condition has worsened since her last award of compensation 
which was June 2, 1972, therefore, claimant's request for own 
motion rel~ef should be denied at this time. This does not 
preclude claimant from requesting a reopening of her claim in 
the future if she can provide the Board with sufficie~t medical 
evidence to warrant the reopening. 

ORDER 

Claimant's request that her claim for an industrial in
jury suffered on January 25, 1971 be reopened pursuant to the 
provisions of ORS 656.278 is hereby denied without prejudice. 

-14-
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Claimant's attorney is hereby granted as a reasonable
attorney's fee for his services at Board review a sum equal to
25% of the increased compensation granted by this order, payable
out of said compensation as paid, not to exceed $500.

The ALJ's order is affirmed in all respects not in con
flict with this order.

#

CLAIM NO. C604-11816 HOD November 8, 1978
RUBY L  DICK RSON, CLAIMANT
Leonard J, Keene, Claimant's Atty.
Keith D. Skelton, Defense Atty.
Own Motion Order

On October 17, 1978 claimant requested the Board to exer
cise its own motion jurisdiction pursuant to ORS 656.278 and re
open her claim for a compensable industrial injury suffered on
January 25, 1971 while working at Rogue Valley Memorial Hospital
in the housekeeping department. The claim was closed by a Deter
mination Order dated December 8, 1971 whereby claimant was
awarded 16° for 5% unscheduled low back disability.

Claimant, requested a hearing and, as a result thereof.
Referee John F. Baker granted claimant an additional 32° for a
total of 48° equal to 15% of the maximum for unscheduled per
manent partial disability by an Opinion and Order entered on
June 2, 1972. This Opinion and Order was not appealed by claim
ant and claimant's aggravation rights have expired.

Claimant furnished medical reports from Dr. Campagna
dated October 2, 1978 which indicate that he had seen claimant
on several occasions and that claim.ant had had tv;o myelograms,
one in 1971 and another in 1972, both of which were normal and
has had no surgeries for her back injury.

The Board, after thoroughly reviewing the reports of Dr.
Campagna, concludes that there is no evidence that claimant's
condition has worsened since her last award of compensation
which was June 2 , 1972, therefore, claimant's request for ov/n
motion relief should be denied at this time. This does not
preclude claimant from requesting a reopening of her claim in
the future if she can provide the Board with sufficient medical
evidence to warrant the reopening.

ORD R

m

Claimant's request that her claim for an industrial in
jury suffered on January 25, 1971 be reopened pursuant to the
provisions of ORS 656.278 is hereby denied without prejudice.

-14-
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CASE NO. 77--7402 
- -i-i·f·•·. 

BLANCHE FAIRCHILD, CLAIMANT 
Dye & Olson, Claimant's Atty. 
SA-IF, Legal Services, Defense Atty. 
Req~est for Review by the SAIF 

November 8, 1978 

Reviewed by Board Members Wilson and Moore. 

The State Accident Insurance Fund seeks Board review 
of that portion of•the Administrative Law Judge's (ALJ) order 
which granted claimant's attorney a fee of $750 for hisser
vices at the hearing. 

The Board, after de nova review, affirms and adopts 
the Opinion and Order of the ALJ, a copy of which is attached 
hereto and, by this reference, is made a part hereof. The 
Board is of the opinion that an ALJ has the expertise to deter
mine the amount of an attorney's fee. It is not necessary to 
offer evidence on the-reasonableness -of the amount of the fee 
nor to stipulate that the ALJ may set the attorney's fee. 

OAR 436-82-005(1) through (5) and 436-82-020 allow 
either an ALJ or the Board.to set the amount of the attorney's 
fee. It does not require either proof of the efforts and ser
vices provided by the attorney or a stipulation allowing the 
ALJ •to set the ·amount of the attorney's 'fee. The procedure 
by which the amount of the fee can be contested is also set 
forth in ORS 656.388(2). 

ORDER 

The order of the ALJ, dated April 27, 1978, is affirmed. 

Claimant's attorney is hereby granted a reasonable attar· 
ney's fee for his services in connection with this Board review 
in the amount of $350, payable by the Fund. 

_, r:;;_ 

m WBC CAS NO. 77--74Q2 November 8, 1978

BLANCH FAIRCHILD, CLAIMANT
Dye & Olson, Claimant’s Atty.
SATF, Legal Services, Defense Atty.
Request for Review by the SAIF-

Reviewed by Board Members Wilson and Moore.
The State Accident Insurance Fund seeks Board review

of that portion of-the Administrative Law Judge's (ALJ) order
which granted claimant's attorney a fee of $750 for his ser
vices at the hearing.

The Board, after de novo review, affirms and adopts
the Opinion and Order of the ALJ, a copy of which is attached
hereto and, by this reference, is made a part hereof. The
Board is of the opinion that an ALJ has the expertise to deter
mine the amount of an attorney's fee. It is not necessary to
offer evidence on the - reasonableness .of the amount of the fee
nor to stipulate that the ALJ may set the attorney's fee.

m
OAR 436-82-005(1) through (5) and 436-82-020 allow

either an ALJ or the Board,to set the amount of the attorney's
fee. It does not require either proof of the efforts and ser
vices provided by the attorney or a stipulation allowing the
ALJ to set the amount of the attorney's fee. The procedure
by which the amount of the fee can be contested is also set
forth in ORS 656.388(2).

ORD R
The order of the ALJ, dated April 27, 1978, is affirmed.
Claimant's attorney is hereby granted a reasonable attor

ney's fee for his services in connection with this Board review
in the amount of $350, payable by the Fund.

-
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CLAIM NO. TC 260596 

!JILLIAM FORSHEE, CLAIJ\1ANT 
~vohl F. M~lagon, Cl~imant's Atty. 
3AIF, Legal Services, Defense Atty. 
)wn Motion Order · 

November 8, 1978 

On October 12, 1978 the Board received from claimant, 
by and through his attorney, a request for it -to exercise its 
own motion jurisdiction pursuant to ORS 656.278 and reopen his 

1 . f I ' d I \ l I I ",It . c aim or an in us-cria inJury sufiered on .F.ugust 10, 1970 
while working for J.R. Stanley & Son, whose workers 1 compensa
tion coverage was furnished by the State Accident Insurance -
Fund. 

Claimant's claim was closed and his aggravation rights 
have expired. The request for own motion relief was accompanied 
by a medical report from Dr. N.J. Wilson, dated December 29, 1977. 

The Fund had been furnished a copy of the request and 
Dr. Wilson's letter and, on October 20, 1978, the Board requested 
the Fund to advise it of its position within 20 days. On October 
24, 1978 the Fund responded, stating that it would not oppose 
reopening if the Board found that the medical evidence justified 
it. 

The Board, after considering Dr. Nilson 1 s report, which 
was based upon his examination of claimant, concludes that the 
claim should be reopened as of the date of the examination, 
December 29, 1977, and until closed pursuant to the provisions 
~f ORS 656.278, less time worked. 

Claimant's attorney should be granted as a reasonable 
attorney's fee for his services a sum equal to 25% of the in
~reased compensation claimant may receive as a result of this 
~rder, payable out of said compensation as paid, not to exceed 
$5 00. 

IT IS SO ORDERED. 

- l r;_ 

SAIF CLAIM NO. TC 260596 November 8, 1978

WILLIAM FORSH  , CLAIMANT
 lvohl F. Malagon, Claimant's Atty.
5AIF, Legal Services, Defense Atty.
Iwn Motion Order

On October 12, 1978 the Board received from claimant,
by and through his attorney, a request for it -to exercise its
own motion jurisdiction pursuant to ORS 656.2,78 and reopen his
claim for an industrial injury suffered on August 10, 1970
while working for J.R. Stanley & Son, whose workers' compensa
tion coverage was furnished by the State Accident Insurance
Fund.

Claimant's claim was closed and his aggravation rights
have expired. The request for own motion relief was accompanied
by a medical report from Dr. N.J. Wilson, dated December 29, 1977

The Fund had been furnished a copy of the request and
Dr. Wilson's letter and, on October 20, 1978, the Board requested
the Fund to advise it of its position v/ithin 20 days. On October
24, 1978 the Fund responded, stating that it would not oppose
reopening if the Board found that the medical evidence justified
it.

The Board, after considering Dr. Wilson's report, which
was based upon his examination of claimant, concludes that the
claim should be reopened as of the date of the examination,
December 29, 1977, and until closed pursuant to the provisions
of ORS 656.278, less time worked.

Claimant's attorney should be granted as a reasonable
attorney's fee for his services a suha equal to 25% of the in
creased compensation claimant may receive as a result of this
order, payable out of said compensation as paid, not to exceed
$500.

IT IS SO ORD R D.

m

m

-

-



     

    
    

   
   
      

          
           

           
            

            
          
         

          
         
          

        
   

       
    

    
  

         
           

          
        

           
           
         

 
         

          
           
          

           
           
     

CASE NO. 
.--~.,ti 

7 6-25 58 ;. 

ROBERT L. GILMORE, CLAIMANT 
Pozzi, Wilson, Atchison, Kahn 

& O'Leary, Claimant's Atty. 
Paul Roess, Defense Atty. 
Order On Remand From The Circuit Court 

November 8, 1978 

On July 11, 1977 an Amended Judgment Order was entered 
in the above entitled -matter by the Honorable James A. Norman, 
Circuit Court Judge for the county of Coos whereby both the 
Opinion and Order of the Referee dated August 24, 1976 and the 
Order on Review of the Board dated April 21, 1977 were reversed 
and claimant's claim was remanded to the Board for consideration 
of the other issues raised in claimant's Request for Hearing. 

The Board, now navlng been advised by both partles that 
the remaining issues raised in claimant's Request for Hearing 
have been fully resolved to the satisfaction of both parties, 
concludes that the matter should be considered as closed. 

IT IS SO ORDERED. 

SAIF CLAIM NO. YC 26513 

ELDREDGE E. GRAHAM, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Own· Motion Determination 

November 8, 1978. 

Claimant suffered a compensable back injury on July 8, 
1966. His claim was initially closed on October 17, 1966 with 
compensation for time loss only. On October 13, 1967 claimant 
aggravated his back and received spinal manipulatioh and physio
therapy; he was released to work on October 23, 1967. Claimant 
was examined on March 28, 1968 and found to be medically sta
tionary. It was recommended that he be furnished vocational 
rehabilitation. 

On July 5,~1973 Dr. Hill, after examining claimant, stated 
that his condition had worsened; he requested that the Fund author
ize him to send claimant to an orthopedic specialist on an emer
gency basis. On August 16, 1973 Dr. Howard Johnson, an orthope
dic surgeon, informed the Fund that he was advising claimant to 
have a back fusion; he indicated surgery would be scheduled as 
soon as claimant's claim was reopened. 

WCB CAS NO. 76-2558" November 8, 1978

m

ROB RT L. GILMOR , CLAIMANT
Pozzi, Wilson, Atchison, Kahn

& O'Leary, Claimant's Atty.
Paul Roess, Defense Atty.
Order On Remand From The Circuit Court

On July 11, 1977 an Amended Judgment Order was entered
in the above entitled 'matter by the Honorable James A. Norman,
Circuit Court Judge for the county of Coos whereby both the
Opinion and Order of the Referee dated August 24, 1976 and the
Order on Review of the Board dated April 21, 1977 were reversed
and claimant's claim was remanded to the Board for consideration
of the other issues raised in claimant's Request for Hearing.

The Board, now having been advisee! by both parties that
the remaining issues raised in claimant's Request for Hearing
have been fully resolved to the satisfaction of both parties,
concludes that the matter should be considered as closed.

IT IS SO ORD R D.

SAIF CLAIM NO. YC 26513 November 8, 1978,
 LDR DG  . GRAHAM, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Determination

Claimant suffered a compensable back injury on July 8,
1966. His claim was initially closed on October 17, 1966 with
compensation for time loss only. On October 13, 1967 claimant
aggravated his back and received spinal manipulation and physio
therapy; he was released to work on October 23, 1967. Claimant
was examined on March 28, 1968 and found to be medically sta
tionary. It was recommended that he be furnished vocational
rehabilitation.

On July 5,i‘.1973 Dr. Hill, after examining claimant, stated
that his condition had worsened; he requested that the Fund author
ize him to send claimant to an orthopedic specialist on an emer
gency basis. On August 16, 1973 Dr. Howard Johnson, an orthope
dic surgeon, informed the Fund that he was advising claimant to
have a back fusion; he indicated surgery would be scheduled as
soon as claimant's claim was reopened.



         
             
         

          
         

             
            

          
       

          
           
           

         
            
    

           
              
          

            
           
           
         
           

           
 

       
          

          
        
           

         
         
            
           

   
         

        
         
       

           
          
         

          
            

            
         

N6'J~mh~t- 7, 1973 Dr. Johrn;on p@rform@d a lumbar la.mi
nectomy with fusion from L4 to the sacrum, and on April 23, 1974 
claimant, after being examined, was found to be totally asympto
matic and was released for work on .April 29, 1974. 

Between April 29, 1974 and August 24, 1976 claimant con
tinued to work although he did have pain in his back. He was ex
amined on October 14, 1976 and found to have a non-fusion. A 
re-fusion was performed on December 7, 1976 and claimant returned 
to work, part time, on April 25, 1977. 

In the summer of 1977 claimant continued to complain of 
constant aching in his left hip and thigh area. An examination 
revealed a solid fusion. An EMG was conducted for nerve imping
ment, which was negative-. Claimant continued working half days 
and on February l, 1978 a body cast was applied. which relieved 
the back,hip and leg pain. 

Claimant lost some weight and a new body cast was applied 
on March 16, 1978 and Dr. Johnson noted that as long as a cast 
was maintained in a mild am6unt of hypertension claimant was 
completely free of pain and did not need to take any medication. 
Dr. Johnson thought there might be a problem of mechanical motion 
above the level of the fusion.and the only medical care which 
would give claimant relief would be a rigid iITh~obilization inter
nally and fusion extending into the dorsal area, however, he did 
not feel that it was indicated at that time. He suggested voca
tional rehabilitation. 

£laimant wao examined by the orthopaediG Con�ultantB on 
January 10, 1978 and his condition was diagnosed as apparent 
solid fusion L4 to sacrum, degenerative disease L3-4 level, mild, 
and mild obesity; claimant's condition was medically stationary 
and his claim could be closed. The physicians at the Orthopaedic 
Consultants felt that claimant could continue his employment but 
if he couldn't consideration should be given to additional sur
gery with arthrodesis of the LJ-4 area. Loss of function of the 
low back was considered moderate due to the injury. Dr. Johnson, 
claimant's treating physician, concurred. 

On September 18 ,_ 19 78 the Fund requested a closing eval-
uation. The Evaluation Division of the Workers' Compensation 
Department recommended to the Board that claimant be awarded 
compensation for temporary total disability from October 13, 
1967 through October 22, 1967 and from December 6, 1976 through 
April 25, 1977 and temporary partial disability from April 26, 
1977 through September 13, 1978. The Evaluation Division also 
recommended that claimant be given an award of compensation for 
his unscheduled disability equal to 20% of loss of an arm by 
separation, such award to be in addition to the award for 15% 
loss of an arm by separation awarded claimant in 1968. 

-18-

Oh NAvswbsi- 7, 1977 Dr. Johnson performed a lumbar lami
nectomy with fusion from L4 to the sacrum, and on April 23, 1974
claimant, after being examined, was found to be totally asympto
matic and was released for work on .April 29, 1974 .

Between April 29, 1974 and August 24, 1976 claimant con
tinued to work although he did have pain in his back. He was ex
amined on October 14, 1976 and found to have a non-fusion. A
re-fusion was performed on December 7, 1976 and claimant returned
to work, part time, on April 25, 1977.

In the summer of 1977 claimant continued to complain of
constant aching in his left hip and thigh area. An examination
revealed a solid fusion. An  MG was conducted for nerve imping-
ment, which was negative-. Claimant continued working half days
and on February 1, 1978 a body cast was applied, which relieved
the back,hip and leg pain.

#

Claimant lost some weight and a new body cast was applied
on March 16, 1978 and Dr, Johnson noted that as long as a cast
was maintained in a mild amount of hypertension claimant was
completely free of pain and did not need to take any medication.
Dr, Johnson thought there might be a problem of mechanical motion
above the level of the fusion-and the only medical care which
would give claimant relief would be a rigid immobilization inter
nally and fusion extending into the dorsal area, however, he did
not feel that it was indicated at that time. He suggested voca
tional rehabilitation. m

.Claimant was ewamined by the Orthopaedic Consultants on
January 10, 1978 and his condition was diagnosed as apparent
solid fusion L4 to sacrum, degenerative disease L3-4 level, mild,
and mild obesity; claimant's condition was medically stationary
and his claim could be closed. The physicians at the Orthopaedic
Consultants felt that claimant could continue his employment but
if he couldn't consideration should be given to additional sur
gery with arthrodesis of the L3 4 area. Loss of function of the
low back was considered moderate due to the injury. Dr. Johnson,
claimant's treating physician, concurred.

On September 18, 1978 the Fund requested a closing eval
uation, The  valuation Division of the Workers' Compensation
Department recommended to the Board that claimant be awarded
compensation for temporary total disability from October 13,
1967 through October 22, 1967 and from December 6, 1976 through
April 25, 1977 and temporary partial disability from April 26,
1977 through September 13, 1978. The  valuation Division also
recommended that claimant be given an award of compensation for
his unscheduled disability equal to 20% of loss of an arm by
separation, such award to be in addition to the award for 15%
loss of an arm by separation awarded claimant in 1968. #
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Board concurs in the recommendation, however, it 
notes that the record indicat.es}·;that···claimant has been paid 

some compensation for temporary total disability, therefore, 
.the Fund is required only to pay the compensation for temporary 

total disability for the periods stated above which have not 
been paid to claimant. 

ORDER 

Claimant is awarded compensation for temporary total 
disability from October 13, 1967 throu9h Octo~er 22, 1967f from 

D~cemb~r 6~ ~976 through April 25, 1977 and for temporary par
~ial d1sab1l1ty from April 26, 1977 through September 13, 1978, 
less any amounts previously paid to claimant for the aforesaid 
periods of time. 

Claifuant is awarded compensation equal to 20% loss of an 
arm by separation for his unscheduled disability. This award is 

in addition to any previous award granted claimant for his un
scheduled disability resulting from the injury of July 8, 1966. 

SAIF CLAIM NO. FC 338006 

JAMES WILLIAM GRAHAM, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Own Motion Order · 

November 8, 1978 

Claimant suffered an industrial injury on November 10, 
1971 for which he filed a claim that was accepted and closed 
by a Determination Order dated July 13, 1972. Claimant's aggra
vation rights have expired and claimant now requests the Board 

exercise its own motion jurisdiction pursuant to ORS 656.278 
and reopen his claim. In support of the request are letters 
from Dr. Hazel dated September 28, 1978, chart notes from the 

Oregon City Orthopedic Clinic covering the period June 27 -
September 28, 1978 and the period December 10, 1971 - June 15, 
1972. 

Claimant, initially, requested the Fund to reopen his 
claim and the Fund forwarded the request to the Board with the 

statement that it ~-,ould not oppose a reopening of the claim if 
the Board felt that the med\cal evidence justified it. 

-10_ 

m

#

m

The Board concurs in the recommendation, however, it
notes that the record indicatG'sVdthat''‘claimant has been paid
some compensation for temporary total disability, therefore,
 the Fund is required only to pay the compensation for temporary
total disability for the periods stated above which have not
been paid to claimant 

ORDER
Claimant is awarded compensation for temporary total

disability from October 13^ 1967 throu<jh October 22^ 1967^ from
December 6, 1976 through April 25, 1977 and for temporary par
tial disability from April 26, 1977 through September 13, 1978,
less any amounts previously paid to claimant for the aforesaid
periods of time 

Claimant is awarded compensation equal to 20% loss of an
arm by separation for his unscheduled disability This award is
in addition to any previous award granted claimant for his un
scheduled disability resulting from the injury of July 8, 1966 

SAIF CLAIM NO FC 338006 November 8, 1978

JAMES WILLIAM GRAHAM, CLAIMANT
SAIF, Legal Services, Defense Atty 
Ov/n Motion Order

Claimant suffered an industrial injury on November 10,
1971 for which he filed a claim that was accepted and closed
by a Determination Order dated July 13, 1972 Claimant's aggra
vation rights have expired and claimant now requests the Board
exercise its own motion jurisdiction pursuant to ORS 656 278
and reopen his claim In support of the request are letters
from Dr Hazel dated September 28, 1978, chart notes from the
Oregon City Orthopedic Clinic covering the period June 27
September 28, 1978 and the period December 10, 1971 June 15,
1972 

Claimant, initially, requested the Fund to reopen his
claim and the Fund forwarded the request to the Board with the 
statement that it 'xould not oppose a reopening of the claim if
the Board felt that the medical evidence justified it 
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Board, after comparing the September 28, 1978 re- . 
port from Dr. John Hazel, a member of the Oregon Ci~y Orth~pedic 
Clinic, with his chart notes of June 27, 1978 and his earlier 
chart notes between December 1971 and June 1972, concludes that 
claimant's claim for his November 10, 1971 in,dustrial injury 
should be remanded to the State Accident Insurance Fund for ac
ceptance and for the payment of compensat~on, as pr~vic:ed by 
law, commencing on June 27, 1978, and until the c~aim is closed 
pursuant to the provisions of ORS 656.278, less time worked. 

IT IS SO ORDERED. 

SAIF CLAIM NO. YB 114296 

MELVIN H. LINDS;EY, CLAIMANT 
Emmons, Kyle, Kropp & Kryger, 

Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Ow~ MotiO~ D~t~~mi~~ti6~ 

November 8, 1978 

Clai~ant suffered a compensable injury on March 18, 1965 
while working for Corvallis Sand and Gravel. 'The injury was 
8riginally diagnosed as a strain with no evidence of fracture 
in the left arm at the elbow area. The claim was accepted and 
closed, Claimant has received awards totaling 70% loss.func
tion of the arm for unscheduled disability. Claimant's aggra
vation rights have expired. 

On October 4, 1977- the claimant, by and through his at
torney, petitioned the Board to exercise its own motion juris
:hction pursuant to ORS 656. 278 and reopen his claim. 

The Board, in an Own Motion Order, entered on November, 
3, 1977, concluded the Fund was responsible o~ly for the surgery 
performed on August 11, 1977 which related to the left anterior 
scalene release and the left volar carpal ligament release. 
rhe Board also concluded that the benefits paid claimant for 
temporary total disability from July 29, 1977 to October 21, 1977 
Here all the disability benefits to which clatmant was entitled. 

This Own Motion Order was amended on December 7, 1977 to 
Jive claimant temporary total disability benefits from July 29, 
1977 and until his claim was closed pursuant to the provisions 
Jf ORS 656.278; in all other respects the order was reaffirmed 
:ind ratified. 
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The Board, after comparing the September 28, 1978 re- _
port from Dr John Hazel, a member of the Oregon City Orthopedic
Clinic, with his chart notes of June 27, 1978 and his earlier
chart notes between December 1971 and June 1972, concludes that
claimant's claim for his November 10, 1971 industrial injury
should be remanded to the State Accident Insurance Fund for ac
ceptance and for the payment of compensation, as provided by
law, commencing on June 27, 1978, and until tlie claim is closed
pursuant to the provisions of ORS 656.278, less time worked 

IT IS SO ORD R D.

SAIF CLAIM NO. YB 114296 November 8, 1978
M LVIN H. LINDS Y, CLAIMANT
 mmons, Kyle, Kropp & Kryger,

Claimant's Atty.
SAIF, Legal Services, Defense Atty.

Claimant suffered a compensable injury on March 18, 1965
while working for Corvallis Sand and Gravel. 'The injury was
originally diagnosed as a strain with no evidence of fracture
in the left arm at the elbow area. The claim was accepted and
closed. Claimant has received awards totaling 70% loss.func
tion of the arm for unscheduled disability. Claimant's aggra
vation rights have expired.

On October 4, 1977- the claimant, by and through his at
torney, petitioned the Board to exercise its own motion juris
diction pursuant to ORS 656.278 and reopen his claim.

The Board, in an Own Motion Order, entered on November,
3, 1977, concluded the Fund was responsible only for the surgery
performed on August 11, 1977 which related to the left anterior
scalene release and the left volar carpal ligament release,
rhe Board also concluded that the benefits paid claimant for
temporary total disability from July 29, 1977 to October 21, 1977
vere all the disability benefits to which claimant was entitled.

This Own Motion Order was amended on December 7, 1977 to
give claimant temporary total disability benefits from July 29,
L977 and until his claim was closed pursuant to the provisions
Df ORS 656.278; in all other respects the order was reaffirmed
and ratified.
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condition is now medically stationary with no 
change in disability from tha t';a t the time of the last closing. 
9A~~d li~on a requesl from ~he rund £or claim closure, lhe ~val
uation Division of the Workers' Compensation Department, recom
mended that the Board award claimant compensation only for tern-
porary total disabillty from Jult 29 through September 21, 1978, 
the date claimant's condition became medically stationary. 

Claimant has not returned to work and has requested 
retraining but Evaluation found that the 1965 injuries did not 

_qualify claimant under the present rehabilitation plan. How
ever, the Field Services Division of the Workers' Compensation 
Department has a service coordinator working with claimant 
for job placement. 

The Board concurs in Evaluation's recommendation. 

ORDER 

Claimant is awarded compensation for temporary total 
disability from July, 29, 1977 through September 21, 1978. 

Claimant's attorney is awarded as a reasonable attorney's 
fee for his services in behalf of claimant a sum equal to 25% 
of the cqmpensation awarded claimant for temporary total dis
ability, payable out of said compensation as paid, not to ex
ceed $500. 

SAIF CLAIM NO. GC 340615 

CARLOS .MARTINEZ, CLAIMANT 
Pozzi, Wilson, Atchison, Kahn 

& O'Leary, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Own Motion Determination 

November 8, 1978 

Claimant suffered a compensable injury on November 26, 
19.71 while working for Bell Heating, Inc., whose workers' com
pensation coverage was furnished by 'the Fund. The claim was 
closed by a Determination Order dated May 4, 1972 whereby claim
ant was granted 16° for 5% unscheduled low back disability. 
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m
Claimant's condition is now medically stationary with no

change in disability from that‘‘at the time of the last closing 
upon a request from the Tund for claim closure, the Evdil-

uation Division of the Workers' Compensation Department, recom
mended that the Board award claimant -compensation only for tem
porary total disability from July 29 through September 21, 197S, 
the date claimant's condition became medically stationary 

Claimant has not returned to work and has requested
retraining but Evaluation found that the 1965 injuries did not
qualify claimant under the present rehabilitation plan How
ever, the Field Services Division of the Workers' Compensation
Department has a service coordinator working with claimant
for job placement 

The Board concurs in Evaluation's recommendation 

ORDER

m

Claimant is awarded compensation for temporary total
disability from July, 29, 1977 through September 21, 1978 

Claimant's attorney is awarded as a reasonable attorney's
fee for his services in behalf of claimant a sum equal to 25%
of the compensation awarded claimant for temporary total dis
ability, payable out of said compensation as paid, not to ex
ceed $500  

SAIF CLAIM NO GC 340615

CARLOS MARTINEZ, CLAIMANT
Pozzi, Wilson, Atchison, Kahn

& O'Leary, Claimant's Atty 
SAIF, Legal Services, Defense Atty 
Own Motion Determination

November 8, 1978

9

Claimant suffered a compensable injury on November 26,
19 71 while working for Bell Heating, Inc , whose workers' com
pensation coverage was furnished by 'the Fund The claim was
closed by a Determination Order dated May 4, 1972 whereby claim
ant was granted 16° for 5% unscheduled low back disability 
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continued to complain of low back and right leg 
?ain and the discomfort finally caused him to quit work entirely 
~n April 10, 1973. On May 23, 1973 claimant had a L4-5 disc 
Lemoval and an L4-5-Sl fusion. A second Determination Order 
lated March 25, 1975 closed the claim with an additional award 
2qual to 30% unscheduled low back disability. Claimant appealed 
lnd a Referee, after a hearing, on September 30, 1975, awarded 
:laimant compensation equal to 60% of the maxi~um for unsched
uled disability in lieu of all prior awards. 

On April 26, 1976 a medical report indicated pseudoarth
LOsis at both levels of the fusion and on September 16, 1976 de
compressive surgery and ·repair of the pseuaoarthrosis was per-
formed. A third Determination Order dated Ha"' 17, 1977 M.J~rd~d 
claimant compensation only for tempor~ry total disability from 
August 4, 1976 through April 11, 1977. Claimant again appealed 
but prior to a hearing and pursuant to a stipulation, dated 
December 16, 1977, the claim was reopened as of May 27, 1977 
which was 23 days after claimant•s aggravation rights had ex
pired and 46 days after the termination of time loss by the third 
Determinat~on Order. Therefore, the claim must be closed pur
suant to ORS 656.278. 

Claimant was evaluated at the Northwest Pain Clinic by 
the Orthopaedic Consultants and by Dr. Poulson in mid 1978; 
none of these physicians felt that claimant was tot~lly disabled. 
Claimant's current treating physician, Dr. Manley, made no 
definite comment but advised referral for rehabilitation, indi
cating that he felt claimant was capable of some type of em-
pl O''{me n t. 

Claimant is approximately 41 years old and has not 
worked for about 5-1/2 years. He left school while in the 
11th grade and has worked in the furniture manufacturing bus
iness for approximately eight to ten years. Claimant has also 
had other types of emplo:yment but only on a short term basis. 
Claimaht attempted, without success, to become a graphic ar
tist through the Vocational Rehabilitation Division and has 
tried to work as a welder; he has made no other efforts to ob
tain employment. Apparently he is subsisting on workers' 
compensation, social security disability and A.D.C.; he has 
five dependent children. Claimant is overweight and appears 
to be almost entirely inactive. 

On September 20, 1978 the Fund requested a determination 
of claimant's disability and an Evaluation Committee of the 
Workers' Compensation Department found that claimant was em
ployable in suitable and gainful occupation if, and when, he 
is so motivated. It recommended that claimant be granted 
additional compensation equal to 10% unscheduled disabiiity and 
compensation for additional temporary total disability from 
May 27, l977 through September 28, 1978, inclusively. 
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claimant continued to complain of low back and right leg
pain and the discomfort finally caused him to quit work entirely
Dn April 10, 1973 On May 23, 1973 claimant had a L4-5 disc
removal and an L4-5-S1 fusion A second Determination Order
lated March  25, 1975 closed the claim with an additional award
equal to 30% unscheduled low back disability Claimant appealed
and a Referee, after a hearing, on September 30, 1975, awarded
elaimant compensation equal to 60% of the maxi^num for unsched
uled disability in lieu of all prior av/ards 

On Apri], 26, 1976 a medical report indicated pseudoarth
rosis at both levels of the fusion and on September 16 , 1976 de
compressive surgery and repair of the pseudoarthrosis was per
formed A third Determination Order dated May 17, 1977
claimant compensation only for temporary total disability from
August 4, 1976 through April 11, 1977 Claimant again appealed
but prior to a hearing and pursuant  to a stipulation, dated
December 16, 1977, the claim was reopened as of May 27, 1977 
which v;as 23 days after claimant's aggravation rights had ex
pired and 46 days after the termination of time loss by the thirdDetermination Order Therefore, the claim must be closed pur
suant to ORS 656 278 

Claimant was evaluated at the Northwest Pain Clinic by
the Orthopaedic Consultants and by Dr Poulson in mid 1978; 
none of these, physicians felt that claimant was totally disabled
Claimant's current treating physician, Dr Manley, made no 
definite comment but advised referral for rehabilitation, indi
cating that he felt claimant was capable of some type of em
ployment 

Claimant is approximately 41 years old and has not
worked for about 5-1/2 years He left school while in the
11th grade and has worked in the furniture manufacturing bus
iness for approximately eight to ten years Claimant has also
had other types of employment but only on a short term basis 
Claimant attempted, without success, to become a graphic ar
tist through the Vocational Rehabilitation Division and has
tried to v;ork as a welder; he has made no other efforts to ob
tain employment Apparently he is subsisting on workers'
compensation, social security disability and A D C ; he has
five dependent children Claimant is overweight and appears
to be almost entirely inactive 

On September 20, 1978 the Fund requested a determination
of claimant's disability and an Evaluation Committee of the
Workers' Compensation Department found that claimant w^as em
ployable in suitable and gainful occupation if, and when, he
is so motivated It recomimended that claimant be granted
additional compensation equal to 10% unscheduled disability and
compensation for additional temporary total disability from
May 27, 1977 through September 28, 1978, inclusively 
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The Board concurs in this recommendation. 

ORDER 

_ Claimant is awarded ~ompensation for temporary total 
disability from May 27, 1977 through September 28, 1978, in
clusively, and compensation equal to.32° for 10% unscheduled 
disability. The record iridica tes -that claimant has already 
been paid compensation for temporary total disability from 
Hay 27; 1977 through September 14, 1978; the award for the 
unscheduled disability is in addition to all previous awards 
received by claimant for his November 26, 1971 injury. 

Claimant's attorney is hereby granted as a reasonable 
attorney's fee for his services a sum equal to 25% of the in
creased compensation granted by this order, payable out of 
said compensation as paid, not to exceed $2,300. 

WCB CASE NO. 77-7334 

HAL MORSE, CLAIMANT 
Evohl F. Malagon, Claimant's Atty. 
Lively & Wiswall, Defense Atty. 
Co-appealed by the SAIF and 
Woolley Enterprises, Inc. 

November 8, 1978 

Reviewed by Board Members Moore and Phillips. 

The Stat~ Accident Insurance Fund and Woolley Enterprises, 
Inc. (Woolley), both seek Board review of the Administrative 
Law Judge's (ALJ) order which awarded claimant compensation for 
40% unscheduled-disability; both contend this award is excessive. 

Claimant, a 44~year-old dryer tender, sustained a back 
injury on June 1, 1976 when :he slipped and fell. Dr. Wiltse 
diagnosed an acute lumbar disc sprain. Dr. Carter felt claim
ant possibly had a L4-5 disc protrusion. X-rays and a myelogram 
were normal. Dr. Wiltse released claimant for regular work on 
September 2, 1976. 

In February 1977 Dr. Carter indicated claimant had a re
cent exacerbation of back condition. He suggested continued 
conservative treatment. 

In May 1977 Dr. Wiltse reported he was not releasing 
claimant to return to work. 
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The Board concurs in.this recommendation.
ORDER

Claimant is awarded .compensation for temporary total
disability from May 27, 1977 through September 28, 1978, in
clusively, and compensation equal to.32° for 10% unscheduled
disability. The record indicates 'that claimant has already
been paid compensation for temporary total disability from
May 27, 1977 through September 14, 1978; the award for the
unscheduled disability is in addition to all previous awards
received by claimant for his November 26, 1971 injury.

Claimant's attorney is hereby granted as a reasonable
attorney's fee for his services a sum equal to 25% of the in
creased compensation granted by this order, payable out of
said compensation as paid, not to exceed $2,300.

WCB CAS NO. 77-7334 November 8, 1978

#
HAL MORS , CLAIMANT
 vohl F. Malagon, Claimant's Atty
Lively & Wiswall, Defense Atty.
Co-appealed by the SAIF and
Woolley  nterprises, Inc.

m

Reviewed by Board Members Moore and Phillips,
The State Accident Insurance Fund and Woolley  nterprises,

Inc. (Woolley), both seek Board review of the Administrative
Law Judge's (ALJ) order which av/arded claimant compensation for
40% unscheduled■disability; both contend this award is excessive.

Claimant, a 44-year-old dryer tender, sustained a back
injury on June 1, 1976 when -he slipped and fell. Dr. Wiltse
diagnosed an acute lumbar disc sprain. Dr. Carter felt claim
ant possibly had a L4-5 disc protrusion. X-rays and a myelogram
were normal. Dr. Wiltse released claimant for regular work on
September 2, ,1976.

In February 1977 Dr. Carter indicated claimant had a re
cent exacerbation of back condition. He suggested continued
conservative treatment.

In May 1977 Dr. Wiltse reported he was not releasing
claimant to return to work.
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The Disability Prevention Division refused to refer claim
ant for vocational assistance·, based on their analysis of the 
medical reports which indicated minimal disability. Additionally, 
his .job as a dryer tender was classified as light work to which 
claimant could return; he also could return to truck driving, a 
job he had previously-done. 

~ Dr. Nolan reported in July 1977 that claimant had been 
working from November 1976 until February 4, 1977 when, while 
stepping up on a step in his trailer,~omething snapped in his 
back and h~ since has had problems with both legs and has been· 
unable to work. Claimant described back pain which radiated 
into both his hip and legs, more into the right leg. Coughing, 
sneezing and deep breathing increased his pain. The pain oc
curred day or night and caused him to awaken at night. Dr. 
Nolan in August 1977 reported claimant said he somtimes fell 
because his legs would give out. It was noted claimant was 
limping. Dr. Nolan found no evidence of radiculopathy or 
structual skeletal abnormality. 

Dr. Stainsby's chart notes reflect claimant began to 
do his exercises and to lose weight. However, the pain con
tinued and he prescribed a transcutaneous nerve stimulator for 
claimant. He began to use it and the brace prescribed by Dr. 
Stainsby. In October 1977 Dr. Stainsby reported the trans
cutaneous nerve stimulator was giving claimant very good re
lief from pain and that claimant was again able to ride in a 
car and to do other things. Dr. Stainsby opined claimant was 
not capable of truck driving at that time because of his small 
stature. 

The claim was closed by a Determination Order, dated Oct
ober 24, 1977, which awarded claimant compensation equal to 16° 
for 5% unscheduled disability for his low back injury. 

Claimant has had no prior back injuries. He complains 
of chronic low back pain which radiates into both legs, but 
worse on the right. His right leg also occasionally gives out 
on him. He claims his pain is increased by most activities. He 
has a 12th grade education and has worked in logging, on air
crafts, roofing and tending bar. 

Claimant currently tends bar at a VFi.1 club on a volunteer 
basis. His trailer is parked next to the hall and all of his 
utilities are paid for by the VFW. Claimant stated that he had 
tried unsuccessfully to obtain work. His presen~ job is not full 
time and gives him flexibility in his duties and work hours. 

The ALJ concluded claimant had sustained a loss of wage 
earning capacity equal to 128° for 40% unscheduled disability 
for his back injury. 
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The Disability Prevention Division refused to refer claim
ant for vocational assistance, based on their analysis of the
medical reports which indicated minimal disability. Additionally,
his .job as a dryer tender was classifi.ed as light work to which
claimant could return; he also could return to truck driving, a
job he had previously■done.

Dr. Nolan reported in July 1977 that claimant had been
working from November 1976 until February 4, 1977 when, while
stepping up on a step in his trailer,something snapped in his
back and he since has had problems with both legs and has been
unable to work. Claimant described back pain which radiated
into both his hip and legs, more into the right leg. Coughing,
sneezing and deep breathing increased his pain. The pain oc
curred day or night and caused him to awaken at night. Dr.
Nolan in August 1977 reported claimant said he somtimes fell
because his legs would give out. It v;as noted claimant was
limping. Dr. Nolan found no evidence of radiculopathy or
structual skeletal abnormality.

Dr. Stainsby's chart notes reflect claimant began to
do his exercises and to lose weight. However, the pain con
tinued and he prescribed a transcutaneous nerve stimulator for
claimant. He began to use it and the brace prescribed by Dr.
Stainsby. In October 1977 Dr. Stainsby reported the trans
cutaneous nerve stimulator was giving claimant very good re
lief from pain and that claimant was again able to ride in a
car and to do other things. Dr. Stainsby opined claimant was
not capable of truck driving at that time because of his small
stature.

m

m
The claim was closed by a Determination Order, dated Oct

ober 24, 1977, which awarded claimant compensation equal to 16°
for 5% unscheduled disability for his low back injury.

Claimant has had no prior back injuries. He complains
of chronic low back pain which radiates into both legs, but
worse on the right. His right leg also occasionally gives out
on him. He claims his pain is increased by most activities. He
has a 12th grade education and has worked in logging, on air
crafts, roofing and tending bar.

Claimant currently tends bar at a VFW club on a volunteer
basis. His trailer is parked next to the hall and all of his
utilities are paid for by the VFW. Claimant stated that he had
tried unsuccessfully to obtain work. His present job is not full
time and gives him flexibility in his duties and work hours.

The ALJ concluded claimant had sustained a loss of wage
earning capacity equal to 128° for 40% unscheduled disability
for his back injury.
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Board, after de no~q .review, finds that the prepon
derance of the medical eviden~e does not support the increased 
award. Ors. Nolan and Grieser were unable to find any objective 
evidence to support claimant's complaints. Each felt claimant 
had a lumbar strain. Dr. Stainsby agreed that claimant did 
not have a herniated disc. 'rhe evidence shows claimant I s con
dition had improved with a weight loss, exercising, and use of 
a transcutaneous nerve stimulatoi to the point that he felt he 
was able to resume normal activities again. 

The Board concludes that claimant is capable of working 
at light or even moderate employment. Therefore, the segment 
of the labor market to which claimant is precluded from return
ing is much less than 40%; however, it is greater than 5%. 

Claimant will he adequately compensated for his loss of wage 
t~fning 6apaci~y resulllng from hls inJustrlal lnjury by an 
award equal to 20% of the maximum for unscheduled disability. 

ORDER 

The ALJ's order, dated May 24,~ 1978, is modified. 

Claimant is hereby awarded compensation equal to 64° 
for 20% unscheduled disability for his low back injury. This 
is in lieu of the award granted by the ALJ's order which, in 
all other respects, is affirmed. 

SAIF CLAIM NO. C 111538 

IDA SILVERS, CLAIM.l\NT 
Welch, Bruun, Green & Caruso, 

Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Own Motion order 

November 8, 1978 

On May 1, 1978 the B~oard received a petition from claimar 
by and through her attorney, requesting the Board to exercise itE 
own motion jurisdiction pursuant to ORS 656.278 and reopen her 
claim for an industrial injury sustained on February 7, 1968 whi] 
employed by Coin Milhmrk Company. The claim was accepted and 
closed by a Determination Order dated June 3, 1968 which awarded 
claimant compensation for temporary total disability only. The 
petition alleges t~at the claimant's condition has grown steadil~ 

, worse and is related to the 1968 injury. 
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The Board, after de noyp review, finds that the prepon
derance of the medical evidence does not support the increased
award Drs Nolan and Grieser were unable to find any objective
evidence to support claimant's complaints Each felt claimant
had a lumbar strain Dr Stainsby agreed that claimant did
not have a herniated disc The evidence shov/s claimant's con
dition had improved with a v;eight loss, exercising, and use of 
a transcutaneous nerve stimulator to the point that he felt he 
v/as able to resume normal activities again 

The Board concludes that claimant is capable of v/orking
at light or even moderate employment Therefore, the segment
of the labor market to which claimant is precluded from return
ing is much less than 40%; how’ever, it is greater than 5% 
Claimant will be adequately compensated for his loss of wage
earning capacity resulting trom his industrial injury by an 
award equal to 20% of the maximum for unscheduled disability 

ORDER
The ALJ's order, dated May 24, 1978, is modified 

Claimant is hereby awarded compensation equal to 64°
for 20% unscheduled disability for his low back injury This
is in lieu of the award granted by the ALJ's order which, in
all other respects, is affirmed 

SAIF CLAIM NO C 111538 November 8, 1978
IDA SILVERS, CLAIMANT
Welch, Bruun, Green & Caruso,

Claimant's Atty 
SAIF, Legal Services, Defense Atty, 
Own Motion Order

On May 1, 1978 the Board received a petition from claimar
by and through her attorney, requesting the Board to exercise its
ov/n motion jurisdiction pursuant to ORS 656 278 and reopen her
claim for an industrial injury sustained on February 7, 1968 whi]
employed by Coin Millwork Company The claim was accepted and
closed by a Determination Order dated June 3, 1968 which awarded
claimant compensation for temporary total disability only The
petition alleges that the claimant's condition has grown steadily-
worse and is related to the 1968 'injury
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was some confusion over what medical material had 
::>een furni:Shed in support of the petition and on August 15, 1978 
Jne of c1aimant's attorneys forwarded to the Board an "exhibit 
list" which contained all of the copies of al1 of the mecical 
naterial which related to claimant's request for own motion re
lief. A1so enclosed was a copy of a statement which was taken 
from the tape provided to claimant•~ attorney by the Fund which 
~overs the Fund's deposition of.claimant on May 10, 1978. 

The Fund had been furnished all of the medicals and was 
::i.ware of ,claimant's request for own motion relief; on August 21, 
1978, it was asked to advise the Board within 20 days of its 
9osition with respect to the request. The following day the 
Pund responded, stating that claimant was scheduled for an exam
ination by the Orthopaedic Consultants on August 24, 1978 and 
upon recelpt of that report the Fund would advise the Board of 
its position. 

On October 25, 1978 the Fund forwarded to the Board a 
copy of the Orthopaedic Consultants' report, dated September 
6, 1978. Based upon this report the Fund opposed the reopening 
Jf claimant's claim. 

On October 30, 1978 claimant's attorney advised the Board 
that he felt, based upon the report of the Orthopaedic Consul
tants and the other medical reports tha~ the claim should be re
opened because there seems to be substantial additional disabil
ity and b:eca.uoe the Orthopa.edic Consul tan ts ha.d n~comrn@nd~d re~ 
ferral of claimant to the Callahan Center which seemed reason
able to enable the Board to obtain an extended evaluation of 
claimantrs condition before the claim was closed. 

The Board, after carefully reviewing all of the medical 
evidence, concludes that it is not sufficient to warrant the 
granting of own motion relief nor to justify referring the mat
ter to its Hearings Division for the taking of evidence on the 
issue of whether claimant 1 s present condition relates to her 1968 
injury and constitutes a worsening thereof. · 

ORDER 

Claimant's request that the Board exercise its own motion 
jurisdiction pursuant to ORS 656.278 and reopen her claim for an 
industrial injury suffered on February 7, 1968 is denied without 
prejudice .. 
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There was some confusion over what medical material had
Deen furrii:shed in support of the petition and on August 15, 1978
Dne of claimant's attorneys forwarded to the Board an "exhibit
list" which contained all of the copies of all of the medical
•naterial which related to claimant's request for own motion re
lief. Also enclosed was a copy of a statement which was taken
from the tape provided to claimant's attorney by the Fund which
rovers the Fund's deposition of.claimant on Mciy 10, 1978.

The Fund had been furnished all of the medicals and was
aware of claimant's request for own motion relief; on August 21,
1978, it was asked to advise the Board within 20 days of its
position with respect to the request. The following day the
Fund responded, stating that claimant was scheduled for an exam
ination by the Orthopaedic Consultants on August 24, 1978 and
upon receipt of that report the Fund would advise the Board of
its position.

On October 25, 1978 the Fund forwarded to the Board a
copy of the Orthopaedic Consultants' report, dated September
6, 1978. Based upon this report the Fund opposed the reopening
of claimant's claim.

On October 30, 1978 claimant's attorney advised the Board
that he Felt, based upon the report of the Orthopaedic Consul
tants and the other medical reports that the claim should be re
opened because there seems to be substantial additional disabil-
ity and because the Orthopaedic Consultants had recommended re^ferral of claimant to the Callahan Center which seemed reason
able to enable the Board to obtain an extended evaluation of
claimant's condition before the claim was closed.

m

The Board, after carefully reviewing all of the medical
evidence, concludes that it is not sufficient to warrant the
granting of own motion relief nor to justify referring the mat
ter to its Hearings Division for the taking of evidence on the
issue of whether claimant's present condition relates to her 1968
injury and constitutes a worsening thereof.

ORDER

Claimant's request that the Board exercise its own motion
jurisdiction pursuant to ORS 656.278 and reopen her claim for an
industrial injury suffered on February 7, 1968 is denied without
prejudice..
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CASE NO. 

TONY F. STARK, CLAIMANT 
Flaxel, Todd & Nylander 

Claimant's Atty. 
Newhouse, Foss, Whitty & Roess 

Defense Atty. 
Request for Review by Claimant 

November 8, 1978 

Reviewed by Board Members Moore and Phillips. 

Claimant seeks Board review of the Administrative Law 
Judge's (ALJ) order which affirmed the Fund's denial of his 
claim and affirmed the December 1, 1977 Determination Order 
whereby he was granted compensation equal to 32° for 10% un
scheduled low back disability. 

The Board, after· de novo review, affirms and adopts 
the Opinion and Order of the ALJ, a copy of which is attached 
hereto and, by this reference, is made a part hereof. 

ORDER 

The orde_r of the ALJ, dated May 18, 1978, is affirmed. 

WCB CASE NO. 76-5286 

CLAIR VENDEHEY, CLAIMANT 
Pozzi, Wilson, Atchison, Kahn 

& O'Le~ry, Claimant's Atty. 
Don G. Swink, Defense Atty. 
Order Vacating Own Motion Determination 

November 8, 1978 

On September.22, 1978 the Board entered its Own Motion. 
Determination in the -above entitled matter. 

On March 24, 1977 an O~inion and Order was entered in 
th·e above entitled matter by Referee J. Wallace Fitzgerald 
which remanded claimant's claim to the employer and its car
rier for the purpose of providing to claimant the treatment 
recommended by Dr. Hickman and for the payment of temporary 
total disability compensation from January 4, 1977 until the 
same could be properly terminated in accordance with the 
statute. 
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m WCB CAS NO.

m

77-7717^ November 8, 1978
TONY F. STARK, CLAIMANT
Flaxel, Todd & Nylander

Claimant's Atty.
Newhouse, Foss, Whitty & Roess

Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Moore and Phillips.
Claimant seeks Board review of the Administrative Law

Judge's (ALJ) order which affirmed the Fund's denial of his
claim and affirmed the December 1, 1977 Determination Order
whereby he was granted compensation equal to 32° for 10% un
scheduled low back disability.

The Board, after de novo review, affirms and adopts
the Opinion and Order of the ALJ, a copy of which is attached
hereto and, by this reference, is made a part hereof.

ORD R
The order of the ALJ, dated May 18, 1978, is affirmed

WCB CAS NO. 76-5286
CLAIR V ND H Y, CLAIMANT
Pozzi, Wilson, Atchison, Kahn

& O'Leary, Claimant's Atty.
Don G. Swink, Defense Atty,
Order Vacating Own Motion Determination

November 8, 1978

9

On September.22, 1973 the Board entered its Own Motion
Determination in the above entitled matter.

On March 24, 1977 an Opinion and Order was entered in
the above entitled matter by Referee J. Wallace Fitzgerald
which remanded claimant's claim to the employer and its car
rier for the purpose of providing to claimant the treatment
recommended by Dr. Hickman and for the payment of temporary
total disability compensation from January 4, 1977 until the
same could be properly terminated in accordance with the
statute.
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Opinion and Order was affirmed and adopted by ·.the 
Board's Order on Review entered December 8, 1977. Subsequently, 
the ·claimant requested judicial review of the Board's order but 
on an issue which is not relevant to the mattei at hand. 

The Board, after carefully_ re-reviewing the facts and 
especially taking into cons~deratio~ the wording of Referee 
Fitzgerald's Opinion and Order, concludes that_claimant's 
claim should.have been closed pursuant ·to the.provisions of 
ORS 656.268 rather t~an ORS 656.278, 

THEREFORE, "the Own Motion Deterrnina tion, 
22, 1978, is hereby vacated and held for naught. 
Division of the h'orkers' Compensation Department 
Determination Order pbrsuant to ORS 656.268. 

dated September 
The Evaluation 

will enter a 

WCB CASE NO. 77-5212 

STERLING WIRTH, CLAIMANT 

November 8, 1978 

Dye & Olson, Claimant's Atty. 
Jones, Lang, Klein, Wolf & 

Smi-t_h, Defense Atty. 
Request for Review by Claimant 

Reviewed by Board Members Wilson and Philli~s. 

Claimant seeks Board review of the Administrative Law 
Judge's (ALJ) order which affirmed the carrier's denial of 
his claim for an ulcer condition allegedly caused by his em
ployment. 

The Board, after de nova revi~w, affirms and adopts 
the Opinion and Order of the ALJ, a copy of which is at
tached hereto and, by this reference, is made a part hereof. 
Claimant, his wife and his attorney, all filed affidavits of 
prejudice against the ALJ at the time claimant's attorney sub
mitted his brief. The Board finds no evidence whatsoever in 
the record which ~ould justify the filing of these affidavits. 

ORDER 

The order of the ALJ, dated April.25, 1978, is affirmed. 
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This Opinion and Order was affirmed and adopted by  the
Board's Order on Review entered December 8, 1977 Subsequently,
the claimant requested judicial reviev; of the Board's order but
on an issue which is not relevant to the matter at hand m

The Board, after carefully re-reviewing the facts and
especially taking into consideration the wording of Referee
Fitzgerald's Opinion and Order, concludes that , claimant' s
claim should have been closed pursuant to the'provisions of
ORS 65G 268 rather than ORS 656 278,

THEPJilFORE, the Own Motion Determination, dated September
22, 1978, is hereby vacated and held for naught The Evaluation
Division of the Workers' Compensation Department v/ill enter a
Determination Order pursuant to ORS 656 268 

WCB CASE  NO 77-5212 November 8, 1978

STERLING WIRTH, CLAIMANT
Dye & Olson, Claimant's Atty  
Jones, Lang, Klein, Wolf &

Smith, Defense Atty 
Request for Review by Claimant

m
Reviewed by Board Members Wilson and Phillips 

Claimant seeks Board review of the Administrative Law
Judge's (ALJ) order which affirmed the carrier's denial of
his claim for an ulcer condition allegedly caused by his em
ployment  

The Board, after de novo reviev q affirms and adopts
the Opinion and Order of the ALJ, a copy of which is at
tached hereto and, by this reference, is made a part hereof 
Claimant, his wife and his attorney, all filed affidavits of
prejudice against the ALJ at the time claimant's attorney sub
mitted his brief The Board finds no evidence whatsoever in
the record which would justify the filing of  these affidavits

ORDER
The order of the ALJ, dated April 25, 1978, is affirmed 
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NO. 985 C 31111:· 

DIANNA L. ANDERSON, CLAIMANT 
Own Motion Ordered· 

November 9, 1978 

On September 1, 1978 claimant requested the Board to 
exercise its own motion jurisdiction pursuant to ORS 656.278 
and reopen her claim for an industrial injury suffered on Oct
ober 10, 1968 while in the employ of Boothe Packing Company, 
whose ~orkers' compensation coverage was furnished by Hartford. 
Claimant's claim had been accepted and closed and her aggra
vation rights have expired. 

On September 7, 1978 the Board requested claimant to 
furnish a more current medical report which would express an 
opinion as to whether claimant's condition at the present time 
was caused by the 1968 accident and had worsened since the 
last closure of her claim. A copy of this letter was sent 
to Hartford, which had previously denied claimant's request 
to reopen on the grounds that her aggravation rights had ex
pired. 

On June -6, 1978 Dr. Misko wrote to Hartford and en
closed photocopies of his examination of claimant on May 9, 
the electrodiagnostic studies performed by Dr. Stolzberg and 
the re-check examination of claimant. He stated that the 
purpose of this letter was to request claimant's claim be 
reopened for the treatment suggested in his enclosed reports. 
Claimant had received no relief from the use of the trans
cutaneous stimulator and now has indicated she is willing to 
go ahead with the additional treatment. On September 14, 
1978 Hartford forwarded these medical reports to the Board. 

On October 6, 1978 the Board advised Hartford that 
the Own Motion request was still pending, that it had a copy 
of the medical reports and requested it to state its present 
position with respect to claimant's request for own motion re-• 
lief. 

On October 12, 1978 Hartford responded, stating it was 
paying for related medical expenses but had denied claim~nt's 
claim for aggravation because more than five years had passed 
since the first Determination Order was entered. It indicated 
it did riot have a copy of Dr. Misko's letter dated September 
29, 1978 and would appreciate receiving one. Hartford stated it 
had some question as to the causal relationship between the 
1968 injury and the sympathetic ganglion nerve in the thoracic 
area and had written to Dr. Misko for clarification; if it was 
proven to be related it would pay for the billings. A copy of 
Dr. Misko's letter dated September 29, 1978 was furnished 
Hartford. 

m

%

CLAIM NO, 98 5 C 3-M-l- November 9, 1978

DIANNA L ANDERSON, CLAIMANT
Own Motion Ordered

On September 1, 1978 claimant requested the Board to
exercise its own motion jurisdiction pursuant to ORS 656 278
and reopen her claim for an industrial injury suffered on Oct
ober 10, 1968 while in the employ of Boothe Packing Company,
whose workers’ compensation'coverage was furnished by Hartford
Claimant's claim had been accepted and closed and her aggra
vation rights have expired 

On September 7, 1978 the Board requested claimant to
furnish a more current medical report which would express an 
opinion as to whether claimant’s condition at the present time
was caused by the 1968 accident and had worsened since the 
last closure of her claim A copy of 'this letter was sent
to Hartford, which had previously denied claimant’s request
to reopen on the grounds that her aggravation rights had ex
pired 

On June -6, 1978 Dr Misko wrote to Hartford and en
closed photocopies of his examination of claimant on May 9,
the electrodiagnostic studies performed by Dr Stolzberg and
the re-check examination of claimant He stated that the 
purpose of this letter was to request claimant's claim be
reopened for the treatment suggested in his enclosed reports 
Claimant had received no relief from the use of the trans
cutaneous stimulator and now has indicated she is willing to
go ahead with the additional treatment On September 14,
1978 Hartford forwarded these medical reports to the Board 

On October 6, 1978 the Board advised Hartford that
the Own Motion request was still pending, that it had a copy
of the medical reports and requested it to state its present
position with respect to claimant's request for own motion re
lief 

On October 12, 1978 Hartford responded, stating it was
paying for related medical expenses but had denied claimant's
claim for aggravation because more than five years had passed
since the first Determination Order was entered It indicated
it did riot have a copy of Dr Misko's letter dated September
29, 1978 and would appreciate receiving one Hartford stated it
had some question as to the causal relationship between the
1968 injury and the sympathetic ganglion nerve in the thoracic
area and had written to Dr Misko for clarification; if it was
proven to be related it would pay for the billings A copy of
Dr Misko's letter dated September 29, 1978 was furnished
Hartford,
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October 6, 1978 Dr. Misko wrote to the Board, stat
ing he was authorizing time lbss benefits from the date claim
ant first was seen in his office on May 9, ·19js. The Board 
wrote Hartford on October 17, 1978, advising it that Dr. Misko 
had authorized time loss benefit~ tram May 9,· 1978 and stating 
that in the absence of contrary medical _opinion it would appear 
to the Board that the request for own motion ~elief was justi~ 
fied; however, the Board would ,-v2tit until October 24, 1978 be
fore taking further action. 

The Board has heard nothing from Hart~ord, therefore, 
it assumes that it no longer opposes the reopening of the 
claim and concludes that claimant's blaim fo~ an industrial 
injury sustained on October 10, 1968 should be reopened for 
the payment of compensation, as provided by· law, co~nencing 
May 9, 1978 and until the claim is again closed pursuant to 
the provisions of ORS 656.278. 

IT IS SO ORDERED. 

WCB CASE NO. 77-6720-E 

\RTHUR COX, CLlHJ\1ANT 
Joblie, Bischoff & Murray 

Claimant's Atty. 
:heney & Kelley, Defense ~tty. 
~equest for Review by Claimant 
:ross-appeal by Employer 

November 9, 1978 

Reviewed by Board Members Wilson and Moore. 

Both the claimant and the employer se~k Board review of 
::.he order of the Administrative Law Judge (ALJ) which vacated 
:he Board's Own Motion Order dated October·l7, 1977. 

Claimant had suffered a compensable injury on March 1, 
1968. His claim was closed by ·a Determination brder, dated Nov
ember 7, 1969, with an award for permanent disability equil to 
80°. Later, claimant received an additional award for 48° and 
still later an additional 32°; all of the awards were for un
scheduled low back disability. 

Claimant was first seen by Dr. Baker~ an orthopedic sur-· 
geon, who diagnosed a neck strain. In February 1969 Or. Baker 
examined claimant who was complaining of a hot burning sensation 
on the right side near the base of the neck in the interscapular 

-

area; he also had stiffness in the neck and a tender spot in the .a_ 
upper lwnbar spine. In April 1971 Dr. Hockey performed a lumbar • 
laminectomy L4-S, right. 

On October 6, 1978 Dr Misko wrote to the Board, stat
ing he v;as authorizing time loss benefits from the date claim
ant first v/as seen in his office on May 9 , 1978 The Board
wrote Hartford on October 17, 1978, advising it that Dr Misko
had authorized time loss benefits from May 9, 1978 and stating
that in the absence of contrary medical opinion it would appear
to the Board that the request for own motion relief was justi
fied; however, the Board v/culd wait until October 24 , 1978 be
fore taking further action 

The Board has heard nothing from Hartford, therefore,
it assumes that it no longer opposes the reopening of the
claim and concludes that claimant’s claim for an industrial
injury sustained on October 10, 1968 should be reopened for
the payment of compensation, as provided by' law, commencing
May 9, 1978 and until the claim is again closed pursuant to
the provisions of ORS 656 278,

IT IS SO ORDERED,

WCB CASE NO 77-6720-E November 9, 1978

\RTHUR COX, CLAIMANT
Ooblie, Bischoff & Murray
Claimant's Atty 

Oheney & Kelley, Defense Atty 
Request for Review by Claimant
Oross-appeal by Employer

Reviev;ed by Board Members Wilson and Moore 

Both the claimant and the employer seek Board review of
:he order of the Administrative Law Judge (ALJ) which vacated
:he Board's Own Motion Order dated October 17, 1977 

1968  
ember
80° 
still

Claimant had suffered a compensable injury on March 1,
His claim w^as closed by a Determination Order, dated Nov-

7, 1969, with an award for permanent disability equal to
Later, claimant received an additional award for 48° and
later an additional 32°; all of the awards were for un

scheduled low back disability 

Claimant was first seen by Dr Baker, an orthopedic sur
geon, who diagnosed a neck strain In February 1969 Dr Baker
examined claimant v;ho was complaining of a hot burning sensation
on the right side near the base of the neck in the interscapular
area; he also had stiffness in the neck and a tender spot in the 
upper lumbar spine In April 1971 Dr Hockey performed a lumbar
laminectomy L4-5, right 

m

m

m
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was again seen by Dr. Baker in February 1972, 
still complaining of constant ~umbar aching distress which had 
not changed substantially following his surgery. Dr. Baker 
concluded that claimant could not return to work in the mill 
because of his prolonged ahd obviously permanent back disabil
ity. A Determination Order, dated November 13, 1972, awarded 
claimant no additional compensation for permanent partial dis
ability and claimant appealed. After a hearing, the Referee, 
on August 14, 1973, awarded claimant additional compensation 
equal to 128° for a total award of 288° which equals 90% of the 
maximum allowable by statute for unscheduled disability. 

Dr. Baker evaluated claimant for the last time in Jan
uary 1976; at that time claimant had been off work since Decem
ber 19, 1~75 when the mill was shut down. Claimant continued 
to complain of back and shoulder pain of undetermined origin. 

On November 20, 1976 Dr. Baker considered that claimant's 
period .of disability from December 19, 1975 continu~d and he did 
not believe that claimant could return to productive work in the 
foreseeable future. 

Dr. Specht,also an orthopedic surgeon, examined claimant 
in February 1977 and concluded that claimant's psychological 
condition was more important than any mechanical situations 
which exist in either his back or neck. Dr. Specht was unable 
to state with any degree of certainty whether claimant's phy
sical condition had been aggravated since the Referee's order, 
dated August 14, 1973. In this order the Referee referred to 
a report from Dr. Holland,a psychiatrist, dated January 9, 1973, 
indicating his opinion that claimant was actually experiencing 

-the pain and limitations of which he complained. Malingering 
and lying were inconsistent with claimant's character and 
with emotional tension, the pain and discomfort claimant felt 
became more severe. Dr. Specht concluded that claimant re-
mained psychologically impaired and would be unable. effectively tc 
return to the labor market. 

Claimant, on December 30, 1976, petitioned the Board 
for own motion relief, pursuant to ORS 656.278, and award claim
ant compensation for permanent total disability as a result of 
the March 1, 1968 industrial injury. The employer responded in 
opposition to the request, taking the position that there was 
a distinction between an initial wrong which is to be coriected, 
the wrong having occurred more than five years prior to the seek
ing of relief by U1e aggrieved party, and the seeking of relief 
more than five years after the initial Determination Order be
cause of changes of conditions of circumstances which have oc
curred subsequent to the expiration of the five-year aggravation 
period. 

_,,_ 

m

m

m

claimant was again seen by Dr Baker in February 1972, 
still complaining of constant 1-umbar aching distress which had
not changed substantially following his surgery Dr Baker
concluded that claimant could not return to work in the mill
because of his prolonged and obviously permanent back disabil
ity A Determination Order, dated November 13, 1972, awarded
claimant no additional compensation for permanent partial dis
ability and claimant appealed After a hearing, the Referee,
on August 14 , 1973, awarded claim ant additional compensation
equal to 128° for a total award of 288° which equals 90% of the
maximum allowable by statute for unscheduled disability 

Dr Baker evaluated claimant- for the last time in Jan
uary 1976; at that time claimant had been off work since Decem
ber 19 , 1975 when the mill v/as shut down Claimant continued
to complain of back and shoulder pain of undetermined origin 

On November 20, 1976 Dr Baker considered that claimant's
period of disability from December 19, 1975 continued and he did
not believe that claimant could return to productive v/ork in the
foreseeable future 

Dr Specht,also an orthopedic surgeon, examined claimant
in February 1977 and concluded that claimant’s psychological
condition was more important than any mechanical situations
which exist in either his back or neck Dr Specht v?as unable
to state with any degree of certainty whether claimant's phy
sical condition had been aggravated since the Referee's order,
dated August 14, 1973 In this order the Referee referred to
a report from Dr Holland,a psychiatrist, dated January 9, 1973,

claimant v/as actually experiencing
which he complained Malingering
with claimant's character and
pain and discomfort claim ant felt

became more severe Dr Specht concluded that claimant re
mained psychologically impaired and would be unable effectively tc
return to the labor market 

indicating his opinion that 
the pain and limitations of
and lying were inconsistent
with emotional tension, the

Claimant, on December 30, 1976, petitioned the Board
for own motion relief, pursuant to ORS 656 278, and award claim
ant compensation for permanent total disability as a result of 
the March 1, 1968 industrial injury The employer responded in
opposition to the request, taking the position that there was
a distinction between an initial wrong w’hich is to be corrected,
the wrong having occurred more than five years prior to the seek
ing of relief by tiie aggrieved party, and the seeking of relief
more than five years after the initial Determination Order be
cause of changes of conditions of circumstances which have oc
curred subsequent to the expiration of the five-year aggravation
period 





















         
         
          

          
         

 

         
          
           
           

           
           

          
          
          
            
     

        
        

    

          
           

          
            
            

            
            

            
         

          
           

       
           
          
         
         
          
            

         
         

            
              
   

          
       

Board referred the matter to its .Hearings Division Q 
with instructions to hold a hearini to deter~ine whether cla{m- 9. 
ant's condition had worsened since the last award ~r arrangement· 
of compensation, August 14, 1973, and, if so, whether this wor-
sened condition was directly attributable to the March 1, 1968 
industrial injury. 

A hearing was -.held and the Referee, based upon -the medi
cal evidence and the testimony of claimant which was corroborated 
by another party who had observed claimant between the period of 
1973 and 1975 and qivinq qreat weiqht to the 6pinions expressed 
by Dr. Baker and Dr. Specht, concluded· that claimant ha~proven 
that his condition had worsened'since August 14, 1973 and that such 
worsening was directly related to hi~ Mhrch 1968 industrial injury. 
He recommended that the Board adopt his findings and conclusions 
as set forth in his advisor~ opinion and award claimant compensa
tion for permanent total disability. The Board ~id so in an Own 
Motion Order, dated Dctober 17, 1977. 

The employer contends that the Board, by exercising its 
own motion jurisdiction pursuant to ORS 656.278, abrogated the 
limitation conditions of ORS 656.273. 

ORS 656.278 provi~es, in part, that the Board sh~ll have 
contiriuing power and jurisdiction and it may, upon its own motion, 
from time to time, modify, change or·terminate former findings, ·Q._ · 

orders or awards if in its opini6n such a6tion is justified. It 9 
further provides that an order or award made by the Board during 
the time within which the claimant has the right to request a 
hearing on aggravation under ORS 656.273 is not an order or award, 
as the case may be, made by the ~card on its own motion. 

The ALJ, citing several leading cases which involve this 
issue, concluded that although it might appe~r that in some as
pects ORS 656.278 is in conflict with 656:273 they _are not nec
essarily conflicting. During the five-year period authorized 
by 656.273 each party has certain rights and privileges which do 
not exist beyond that five-year period. The Board, pursuant to 
ORS 656.278(2), is precluded from exercising its right under 
that section during said five-year period.· Furthermore a claim 
for aggravation under the provisions of ORS 656.273 is processed 
as a claim in the first instance, however, the Bo~rd has more 
discretion in exercising the own motion authority granted·. it 
pursuant to ORS 656.278. In the forme~,the aggravation c~aim 
exists as a matter of right; in the latter, the Board may in
crease or decrease an award or-take no_act-ion.at all if, in its 
opinion, none is justified: 

The ALJ concl uc1ed that the Goard had the authority to 
publish the Own Motion Order dated October 17, 1977. 
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The Board referred the matter to its Hearings Division
with instructions to hold a hearing to determine whether claim
ant's condition had worsened since the last award or arrangement'
of compensation, August 14, 1973, and, if so, whether this wor
sened condition was directly attributable to the March 1, 1968 
industrial injury 

A hearing was dield and the Referee, based upon -the medi
cal evidence and the testimony of claimant which was corroborated
by another party who had observed claimant between the period of
1973 and 1975 and giving great v;eicrht to the opinions expressed
by Dr Baker and Dr Specht, concluded' that claimant had proven
that his condition had worsened’since August 14, 1973 and that such
worsening was directly related to his March 1968 industrial injury 
He recommended that the Board adopt his findings and conclusions
as set forth in his advisory opinion and award claimant compensa
tion for permanent total disability The Board did so in an Own
Motion Order, dated October 17, 1977 

The employer contends that the Board, by exercising its 
own motion jurisdiction pursuant to ORS 656 278, abrogated the 
limitation conditions of ORS 656 273 

ORS 656 278 provides, in part, that the Board shall have
continuing power and jurisdiction and it may, upon its own motion,
from time to time, modify, change or 'terminate former findings,
orders or awards if in its opinion such action is justified It
further provides that an order or award made by the Board during
the time v;ithin which the claimant has the right to request a
hearing on aggravation under ORS 656 273 is not an order or award,
as the case may be, made by the Board on its own motion 

The ALJ, citing several leading cases which involve this
issue, concluded that although it might appear that in some as
pects ORS 656 278 is in conflict with 656 '273 they are not nec
essarily conflicting During the five-year period authorized
by 656 273 each party has certain rights and privileges which do
not exist beyond that five-year period The Board, pursuant to
ORS 656 278(2), is precluded from exercising its right under
that section during said five-year period - Furthermore a claim
for aggravation under the provisions of ORS 656 273 is processed
as a claim in the first instance, hov/ever, the Board has more
discretion in exercising the own motion authority granted' it
pursuant to ORS 656 278 In the former,the aggravation claim
exists as a matter of right; in the latter, the Board may in
crease or decrease an award or take no action ,at all if, in its
opinion, none is justified 

The ALJ concluded that the Board had the authority to
publish the Own Motion Order-dated October 17, 1977 

#
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On the question of disability, the ALJ found that the 
evidence did not support a find~ng for the Board's own Motion 
Order that claimant's condition had worsened since the last 
award or arrangement of compensation on August 14, 1973 or that 
this worsened condition was directly·related to the industrial 
injury of March .1, 1968. 

The burden of establishing by a preponderance of the 
evidence that the particular disability is legally and medi
cally caused by the -compensable accident is upon a claimant and 
in this case the ALJ found that he had failed to meet that bur
den. 

Claimant had been working until the mill was shut down 
on December 19, 1975. Dr. Baker had seen claimant many times 
dating back to a few years before the industrial injury of 
1968. He gave claimant a complete evaluation in January 1976 
and stated that he was unable to determine whether or not 
claimant's condition was then worse than when he had been last 
evaluated by the Board. Dr. Specht, after examining claimant 
in March 1976, diagnosed anklyosing spondylitis and his report 
of May 1976 diagnosed neck and shoulder pain of undetermined 
etiology. Dr. Pfeiffer agrees in his report of July 15, 1976. 
Dr. Specht saw claimant on February 15, 1977 and he, like Dr. 
Baker, was unable to state whether claimant's physical condi
tion had been aggravated since August 1973. Dr. Specht did be
lieve that claimant could not return to the labor market and 
Dr. Baker concurred. 

The ALJ.stated that the question was not whether or not 
claimant could return to the labor force when seen by Drs. 
Baker, Pfeiffer and Specht, but was whether or not claimant's 
condition had aggravated since August 1973 and that such ag
gravation was attributable to his original injury. He concluded 
that the medical evidence did not support a finding that claim
ant's worsened condition resulted from his industrial· injury. 
At the time of the last award or arrangement of compensation 
prior to the own motion hearing the ALJ had indicated that had 
it not been for the kindness of claimant's employer it was very 
probable that claimant would. have been considered unemployable 
and would have been permanently and totally disabled at that 
time; however, the ALJ felt that such determination could not 
be relitigated in the proceeding before him. 

# On the question of disability, the ALJ found that the
evidence did not support a finding for the Board's Own Motion
Order that claimant's condition had worsened since the last
award or arrangement of compensation on August 14, 1973 or that
this worsened condition was directly'related to the industrial
injury of March .1, 1968,

The burden of establishing by a preponderance of the.
evidence that the particular disability is legally and medi
cally caused by the -compensable accident is upon a claimant and
in this case the ALJ found that he had failed to meet that bur
den .

#

Claimant had been v/orking until the mill was shut down
on December 19, 1975. Dr. Baker had seen claimant many times
dating back, to a few years before the industrial injury of
1968. He gave claimant a complete evaluation in January 1976
and stated that he was unable to determine whether or not
claimant's condition was then worse than when he had been last
evaluated by the Board. Dr. Specht, after examining claimant
in March 1976, diagnosed anklyosing spondylitis and his report
of May 1976 diagnosed neck and shoulder pain of undetermined
etiology. Dr. Pfeiffer agrees in his report of July 15, 1976.
Dr. Specht saw claimant on February 15, 1977 and he, like Dr.
Baker, was unable to state whether claimant's physical condi
tion had been aggravated since August 1973. Dr. Specht did be
lieve that claimant could not return to the labor market and
Dr. Baker concurred.

m

The ALJ•stated that the question was not whether or not
claimant could return to the labor force when seen by Drs.
Baker, Pfeiffer and Specht, but was whether or not claimant's
condition had aggravated since August 1973 and that such ag
gravation was attributable to his original injury. He concluded
that the medical evidence did not support a finding that claim
ant's worsened condition resulted from his industrial'injury.
At the time of the last award or arrangement of compensation
prior to the own motion hearing the ALJ had indicated that had
it not been for the kindness of claimant's employer it was very
probable that claimant would, have been considered unemployable
and would have been permanently and totally disabled at that
time; however, the ALJ felt that such determination could not
be relitigated in the proceeding before him.
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no aggravation, the ALJ vacated ·the Own Motion 
Jrder, dated October 17, 19~7. 

The Board, on de novo review, agrees with that portion 
::if the AL ... J' s order which sets forth the findings and conclusions 
relating to the authority of the Board to publish its Own Motion 
Jrder dated October 17, 1977. However, it does not agree with 
the ALJ's £indings and conclusions that claimant had failed to 
~stablish by a preponderance of the evidence that his present 
~ondition was legally and medically caused by the compensable 
injury of March 1, ~968 and that his present condition represents 
~ worsening since the last award and arrangement of compensation, 
l\ugust 14 1 · 197 3. 

There is no medical evidence in the record that will 
refute the opinions expressed by Dr. Baker and Dr. Specht that 
:laimant will not be able to return to the labor market effec
tively. The A.LJ found it quite likely that claimant would 
have been considered unemployable and granted an award for per-
11anent and total disability at the time of his hearing which . 
=ulminated in the Opinion and Order dated August 14, 1973. This 
is pure speculation. There is no evidence in the ALJ's Opinion 
~nd Orders based on that earlier hearing, that claimant was 
permanently and totally disabled at that time but there is sub
stantial evidence before the ALJ at this time, mainly that of 
Drs. Baker and Specht, that claimant now cannot return to any 
segment 0£ the labor market which would provide him with suit
~ble and gainful employment. 

Claimant has been able to work in the period between 
~ugust 14y 1973 and December 19, 1976, therefore, it is reason-
3ble to assum~ that his inability to work now represents a worsen
ing and the medicai evidence in the record attributes this wor
sening dir~ctly to the condition resulting from his March 1, 1968 
industrial injury. 

ORDER 

The order of the ALJ, dated July 10, 1978, is reversed. 

The Board's Own Motion Order, dated October 17, 1977, 
1s hereby reinstat~d in its entirety. 

Claimant's attorney is awarded as a reasonable attorney's 
fee for his services in connection with this Board review a sum 
~f $300, payable by the employer and its carrier. 

Finding no aggravation, the ALJ vacated ‘the Own Motion
Jrder, dated October 11, 1977 

The Board, on de novo review, agrees with that portion
the AL>J's order which sets forth the findings and conclusions

celating to the authority of the Board to publish its Own Motion
Drder dated October 17, 1977 However, it does not agree with
the ALJ's findings and conclusions that claimant had failed to
astablish by a preponderance of the evidence that his present
condition V7as legally and medically caused by the compensable
Injury of March 1, 1968 and that his present condition represents
a worsening since the last award and arrangement of compensation,
l\ugust 14^ 1973  

There is no medical evidence in the record that will
refute the opinions expressed by Dr Baker and Dr Specht that
claimant will not be able to return to the labor market effec
tively The ALJ found it quite likely that claimant would
aave been considered unemployable and granted an award for per
manent and total disability at the time of his hearing which
culminated in the Opinion and Order dated August 14, 1973 This
is pure speculation There is no evidence in the ALJ's Opinion
and Order, based on that earlier hearing, that claimant was
permanently and totally disabled at that time but there is sub
stantial evidence before the ALJ at this time, mainly that of
Drs Baker and Specht, that claimant now cannot return to any
segment of the labor market which would provide him with suit
able and gainful employment 

Claimant has been able to v;ork in the period between
hugust 14, 1973 and December 19, 1976, therefore, it is reason
able to assume that his inability to work now represents a worsen
ing and the m edical evidence in the record attributes this wor
sening directly to the condition resulting from his March 1, 1968 
industrial injury 

ORDER
The order of the ALJ, dated July 10, 1978, is reversed 

The Board's Own Motion Order, dated October 17, 1977, 
is hereby reinstated in its entirety 

Claimant's attorney is awarded as a reasonable attorney's
fee for his services, in connection with this Board review a sum
Df $300, payable by the employer and its- carrier 
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      SAIF CLAIM NO. FC•'J53951 

WILHELM GOELZ, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Own Motion Determination 

November 9, 1978 

Clclimant suffered a compensable injury on February 18, 
1972 when he smashed his right thumb resulting in the loss of 
the tip thereof a~d the nail bed. The claim was closed on Aug
ust 4, 1972 with an award equal to 12° for 25% loss of the 
right thumb; it was reopened on February 16, 1973 and further 
surgery was done. The claim was again closed on July 17, 1973 
with no award for additional permanent partial disability. 

On April 8, 1974 the claim was reopened because of pain 
in the stump of the right thumb; a revision of the _stump was 
carried out with resection of residual nail at the ulnar cor~ 
ner. The cla{m was closed on August 22, 1974 with an additional 
award of compensation_ equal to 4. 8° for 10% loss of the right 
thumb. 

On December 16, 1975 the claim was reopened and another 
revision of the right thumb was done. The claim was closed on 
October 17, 1977 with no additional award for permanent partial 
disability. 

On March 23, 1978 the claim w~s reopened ~nd the right 
thumb was amputated at the interphalangeal joint level. Dr. 
Nathan recom...ruended that the claim be closed at the present time 
although he felt that claimant had a chronic on-going condition. 
Closure was requested by the Fund and the Evaluation Division 
of the Workers'·Compensation Department recommended the Board 
grant claimant 6ompensation for temporary total disability from 
MArch 23, 1978 through April 9, 1978 and an additional award 
for permanent partial disability equal to 7.2° for 15% loss of 
the right thumb. This award would give claimant a total of 24° 
for 50% loss of the right thumb. ORS 656.214(3) states that 
loss of one phalange of a thumb, including the adjacent epiphy
seal region of the proximal phalange, is considered equal to 
the loss of one-half of a thumb. Therefore, the Board concurs 
in the recommendation. 

ORDER 

Claimant is awarded compensation for temporary .total 
disability from·March 3, 1978 through April 9, 1978, which the 
records indicate has already been paid to claimant, and to an 
award of compensation equal to 7.2° for 15% loss of the right 
thumb; this award is in addition to previous awards granted 
clairna~t for permanent partial disability resulting from his 
industrial injury of February 18, 1972. 

-35-
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WILHELM GOELZ, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Determination

Claimant suffered a compensable injury on February 18,
1972 when he smashed his right thumb resulting in the loss of
the tip thereof and the nail bed. The claim was closed on Aug
ust 4, 1972 with an award equal to 12° for 25% loss of the
right thumb; it was reopened on February 16, 1973 and further
surgery was done. The claim was again closed on July 17, 1973
with no award for additional permanent partial disability.

On April 8, 1974 the claim was reopened because of pain
in the stump of the right thumb; a revision of the .stump was
carried out with resection of residual nail at the ulnar cor
ner. The claim was closed on August 22, 1974 with an additional
award of compensation equal to 4.8° for 10% loss of the right
thumb.

On December 16, 1975 the claim was reopened and another
revision of the right thumb v/as done. The claim was closed on
October 17, 1977 with no additional award for permanent partial
disability.

On March 23, 1978 the claim was reopened and the right
thumb was amputated at the interphalangeal joint level. Dr.
Nathan recommended that the. claim be closed at the present time
although he felt that claimant had a chronic on-going condition.
Closure was requested by the Fund and the  valuation Division
of the Workers’•Compensation Department recommended the Board
grant claimant compensation for temporary total disability from
March 23, 1978 through April 9, 1978 and an additional award
for permanent partial disability equal to 7.2° for 15% loss of
the right thumb. This award would give claimant a total of 24°
for 50% loss of the right thumb. ORS 656.214(3) states that
loss of one phalange of a thumb, including the adjacent epiphy
seal region of the proximal phalange, is considered equal to
the loss of one-half of a thumb. Therefore, the Board concurs
in the recommendation.

ORD R
Claimant is awarded compensation for temporary total

disability from'March 3, 1978 through April 9, 1978, which the
records indicate has already been paid to claimant, and to an
award of compensation equal -to 7.2° for 15% loss of the right
thumb; this award is in addition to previous awards granted
claimant for permanent partial disability resulting from his
industrial injury of February 18, 1972.

SAIF CLAIM NO. FG‘‘'353951 November 9, 1978
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CASE NO. 77-7975 

RUSSELL W. HALL, CLAIMANT 
James A. Wickre, Claimant's Atty. 
Roger Warren, Defense Atty. 
Order 

November 9, 1978 

~he employer requested Board review of the order of the 
Administrative. Law Judge (ALJ) entered on July 19, 1978 in the 
above entitled matter which was acknowledged by the Board on 
August 16, 1978. On September 21, 1978 a fcrm letter was mailed 
to both attorneys informing each that briefs shall be filed within 
50 days from the date of said letter, to-wit: November 10, 1978. 
This form letter contains a paragraph which is intended only as 
a general guide for the filing of briefs; it is not a mandatory 
schedule. The filing of briefs is to assist the members of the 
Board in reviewing and is not a condition precedent to the right 
of either party to appeal the ALJ's Opinion and Order. In many 
cases, no briefs are filed although it is extremely helpful to 
the Board if they are. 

Notwithstanding, the claimant's attorney filed a motion 
to dismiss the employer's appeal in the above entitled matter 
on the grounds that the employer had failed to file his brief 
within 20 days after receipt of the transcript of the record 
from the ALJ. The claimant's attorney asked for an order assess
ing penalties and attorney's fees for unreasonable resistance 
and delay. 

In the above entitled matter the appellant's brief was 
not received by the Board until November 1, 1978, leaving only 
nine days until the final date for the filing of all briefs. 
This obviously is unfair to claimant's attorney, therefore, by 
this order, he is granted an extension of 20 days from the date 
he received the appellant's brief within which to file his 
brief. There will be no reply brief. 

ORDER 

Cla.imant' s motion for an order dismissing the appellant's 
appeal from the order of the ALJ entered in the above entitled· 
matter on July 19, 1978 is denied. 

-36-

RUSS LL W. HALL, CLAIMANT
James A. Wickre, Claimant's Atty.
Roger Warren, Defense Atty.
Order

WCB. CAS NO. 77-7975 November 9, 1978 #

The employer requested Board review of the order of the
Administrative Law Judge (ALJ) entered on July 19, 1978 in the
above entitled matter which was acknowledged by the Board on
August 16, 1978. On September 21, 1978 a form letter was mailed
to both attorneys informing each that briefs shall be filed within
50 days from the date of-said letter, to-wit: November 10, 1978.
This form letter contains a paragraph which is intended only as
a general guide for the filing of briefs; it is not a mandatory
schedule. The filing of briefs is to assist the members of the
Board'in reviewing and is not a condition precedent to the right
of either party to appeal the ALJ's Opinion and Order. In many
cases, no briefs are filed although it is extremely helpful to
the Board if they are.

Notwithstanding, the claimant's attorney filed a motion
to dismiss the employer's appeal in the above entitled matter
on the grounds that the employer had failed to file his brief
within 20 days after receipt of the transcript of the record
from the ALJ. The claimant's attorney asked for an order assess
ing penalties and attorney's fees for unreasonable resistance
and delay.

In the above entitled matter the appellant's brief was
not received by the Board until November 1, 1978, leaving only
nine days until the final date for the filing of all briefs.
This obviously is unfair to claimant's attorney, therefore, by
this order, he is granted an extension of 20 days from the date
he received the appellant's brief within which to file his
brief. There will be no reply brief.

ORD R
Claimant's motion for an order dismissing the appellant's

appeal from the order of the ALJ entered in the above entitled
matter on July 19, 1978 is denied.

#
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CASE NO. 77-195 

MARVIN W. LAWRENCE, CLAIMANT 
A.C. Roll,. Claimant's Atty. 
Rankin, McMurry, Osburn & 

Gallagher, Defense Atty. 
Request for Review by Employer 

November 9, 1978 

Reviewed by Board Members Moore and Phillips. 

The employer requests review by the Board of the order of 
the Administrative Law Judge (ALJ) which granted claimant compen
sation for temporary total disability from August 6, 1977 through 
September 30, 1977 and a penalty of 25% of said amount and compen
sation for temporary total disability from October 1, 1977 to the 
date of his order plus a penalty of 25% on that amount less such ' 
sums as the employer must reimburse the Workers' Compensation 
Board for furnishing claimant special maintenance at $500 a month 
commencing October 1, 1977. The ALJ also ordered the employer to 
comply with the Interim Order of June 7, 1977 and awarded claim
a~t1s attorney a $1,000 attorney's fee . 

. Clairnant,.employed as a dryer grader, sustained a compen
sable injury on July 9, 1975 while pushing a load of veneer. The 
diagnosis 1-,,as acute lumbosacral strain. On February 3, 1976 
claimant was examined by the Orthopaedic Consultants who found 
his condition stationary and claimant was interested in opening 
a sporting goods store that his father had previously O\vned and 
had closed but claimant.wasn't financially able to do this. 
Vocational rehabilitation aid was recommended. 

In February 1976 claimant came under the services of a 
-service coordinator as he could no longer return to h~s regular 
occupation. 

Claimant requested a hearing. on the issue of the employer•~ 
failure to timely pay compensation for temporary total disability. 
On May 10, 1976 a Referee found, based upon a stipulation of the 
parties, that a check dated May 29, 1975 in the sum 0£ $698.03, 
one dated December 10, 1975 in the sum of $260 ana·one dated Jan
uary 7, 1976 in the sum of $130 .·30 were not timely issued to the 
claimant~ also, on August 22, September 5 and November 14 and 
November 26, 1975,. the defendant required claimant to come to the 
office to pick up his checks each in the sum of $260. This being 
in clear violation of claimant's rights to receive his checks at 
his usual mailing address, the Referee therefore ordered a pen
alty of 5% on the first three checks untimely issued 2.nd·a pen
alty in the amount of 25"a on the last four checks for the defen
dant-employer 1 s violation of claimant 1 s rights. 

m WCB CAS NO. 77-195 November 9, 1978
MARVIN W LAWRENCE, CLAIMANT
A C Roll,- Claimant's Atty  
Rankin, McMurry, Osburn &

Gallagher, Defense Atty  
Request for Review by Employer

Reviewed by Board Members Moore and Phillips 

The employer requests review by the Board of the order of 
the Administrative Law Judge (ALJ) which granted claimant compen
sation for temporary total disability from August 6, 1977 through
September 30, 1977 and a penalty of 25% of said amount and compen
sation for temporary total disability from October 1, 1977 to the
date of his order plus a penalty of 25% on that amount less such
sums as the employer m ust reimburse the Workers ' Compensation
Board for furnishing claimant special maintenance at $500 a month
commencing October 1, 1977 The ALJ also ordered the employer to 
comply with the Interim Order of June 7, 1977 and av/arded claim
ant's attorney a $1,000 attorney's fee 

, Claimant, em ployed as a dryer grader, sustained a compen
sable injury on July 9 , 1975 v;hile pushing a load of veneer The
diagnosis was acute lumbosacral strain On February 3, 1976
claimant was examined by the Orthopaedic Consultants w'ho found
his condition stationary and claimant v;as interested in opening
a sporting goods store th^^t his father had previously owned and
had closed but claimant, v/asn' t financially able to do this 
Vocational rehabilitation aid was recomirended 

In February 1976 claimant came under the services of a
•service coordinator as he could no longer return to his regular
occupation 

Claimant requested a hearing- on the issue of the employer's
failure to timely pay compensation for temporary total disability 
On May 10, 1976 a Referee found, based upon a stipulation of the
parties, that a check dated May 29, 1975 in the sum of $698 03,
one dated December 10, 1975 in the sum of $260 and'one dated Jan
uary 7 , 1976 in the sum of $130 -30 were not tim ely issued to the
claimant; also, on August 22, September 5 and November 14 and
November 26, 1975, the defendant required claimant to come to the
office to pick up his checks each in the sum of $260  “This being
in clear violation of claimant's rights to receive his checks at
his usual mailing address, the Referee therefore ordered a pen
alty of 5% on the first three checks untimely issued and'a pen
alty in the amount of 25% on the last four checks for the defen
dant-employer's violation of claimant's rights 
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~n :May ? , 19?, an !nterim Order was issued which Af)fl!:'6'J~d •. 
the parties' stipulation for the payment of compensation for tem-
porary total disability, commencing February· 25, 1977 for refer-
ral of claimant to the Disability Prevention Di vision. There- • 
after, claimant was referred to voc~tional rehabilitation on July 
21, 1977. 

On September 19, 1977 Russ Carter of the Field Services 
Division of the Workers' Compensation Department wrote to claim
ant's attorney, advising him that claimant's claim should remain 
open with reimburseable temporary total disability effective 
July 21, i977 and to continue in accordance with ORS 656.268. 

On September 2 and again on September 14, 1977 claimant's 
attorney wrote to the Workers' Compensation Board informing it 
that the employer was refusing to pay compensation for temporary. 
total disability to claimant. 

employer 
commence 
to which 

On September 26, 1977 claimant's atto~ney wrote to the 
demanding that they comply with the Interim Order and 
payment to claimant of the compensation for time loss 
he was entitled. 

Russ Carter, on October 10, 1977, ·advised claimant that 
they were commencing on October 1, 1977 to pay him $500 per 
month from the emergency Special Maintenance assistance because 
of the insurer's refusal to pay benefits as ordered. 

The ALJ found that compensation for temporary total dis
ability had been paid to claimant through Augusts, 1977 but 
claimant was entitled to receive compensation for temporary total 
disability from August 6, 1977 through September 30, 1977; he 
assessed a penalty ·of 25% of that amount for the employer's 
unreasonable refusal to pay it. The ALJ also found claimant 
was entitled ·to compensation for temporary total disability 
from October 1, 1977 to the date of the ALJ's order and assessed 
a 25% penalty on that amount, also for unreasonable refusal to 
pay. He directed the employer to reimburse the Workers' Compen
sation Board for all monies it paid out under the emergency 
Special Maintenance assistance to claimant. He ordered the 
employer to pay claimant's attorney a fee of $1,000. 

The Board, on de nova review, affirms the conclusions of 
the ALJ. 

ORDER 

The order of the ALJ, dated January 11, 1978, is hereby 
affirmed. 

Claimant's attorney is hereby 9ranted a reasonable attor- a\ 
ney's fee for his services in connection with this Board review ~ 
in the amount of $300, payable by the carrier. 

_,Q_ 

i5n 'May 7, 1977 an Tnterim Order v/as issued which
the parties' stipulation for the payment of compensation for tem
porary total disability, commencing February' 25, 1977 for refer
ral of claimant to the Disability Prevention Division. There-
after, claimant was referred to vocational rehabilitation on July
21, 1977.

On September 19, 1977 Russ Carter of the Field Services
Division of the Workers' Compensation Department wrote to claim
ant's attorney, advising him that claimant's claim should remain
open with reimburseable temporary total disability effective
July 21, 1977 and to continue in accordance with ORS 656.268.

On September 2 and again on September 14, 1977 claimant's
attorney wrote to the Workers' Compensation Board informing it
that the employer was refusing to pay compensation for temporary
total disability to claimant.

On September 26, 1977 claimant's attorney wrote to the
employer demanding that they comply with the Interim Order and
commence payment to claimant of the compensation for time loss
to which he was entitled.

Russ Carter, on October 10, 1977, advised claimant that
they were commencing on October 1, 1977 to pay him $500 per
month from the emergency Special Maintenance assistance because
of the insurer's refusal to pay benefits as ordered.

The ALJ found that compensation for temporary total dis
ability had been paid to claimant through August 5, 1977 but
claimant v/as entitled to receive compensation for temporary total
disability from August 6, 1977 through September 30, 1977; he
assessed a penalty ‘of 25% of that amount for the employer's
unreasonable refusal to pay it. The ALJ also found claimant
was entitled to compensation for temporary total disability
from October 1, 1977 to the date of the ALJ's order and assessed
a 25% penalty on that amount, also for unreasonable refusal to
pay. He directed the employer to reimburse the Workers' Compen
sation Board for all monies it paid out under the emergency
Special Maintenance assistance to claimant. He ordered the
employer to pay claimant's attorney a fee of $1,000.

«

m

the ALJ 
The Board, on de novo review, affirms the conclusions of

ORDER
The order of the ALJ, dated January 11, 1978, is hereby

affirmed.
Claimant’s attorney is hereby granted a reasonable attor

ney's fee for his services in connection with this Board review
in the amount of $300, payable by the carrier.

-
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SAIF CLAIM NO. C 77113 

JEROME J. MACH, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Own Motion Determination 

November 9, 1978 

~l~irn~nt ~uttered a compenBable injury on Jrine 12, 1967 
involving both arms and his right leg. The right arm and right 
leg healed without any problems, however,. the left wrist frac
ture ·required lengthy casting. In May 1968 Dr~ McHolick made 
a closing evaluation ,indicating decreased ranges of motion of 
the left elbow and left wrist and some left forearm atrophy and 
loss of grip.strength ... •· The claim was closed on May 29, 1968 
with an award of compensation equal to 25% loss of the left arm. 

In August 1976 claimant again was examined by Dr. McHol
ick who found a tardy ulnar palsy and arthritic changes in the 
wrist. Surgery was performed in December 1976 on the left elbow 
consist"ing of the removal of a loose bony fragment, left ·radial 
styloidectomy and ulnar nerve transposition. 

Claimant was found to be medically stationary by Dr. 
McHolick on August 25, 1978. He stated the range of motion of 
the left elbow had improved to normal, although left wrist ranges
of motion remained restricted, approximately as before. 

On October 12, 1978 the Fund requested claim closure and 
the Evaluation Committee of the \'Jorkers' Compensation Department 
reconunended the Board grant claimant additional compensation for 
temporary total disability from December 15, 1976 through October 
14, 1977, less time worked, and an additional award equal to 5% 
loss of use of the left arm. 

The Board concurs in the recommendation. 

ORDER 

Claimant is awarded compensation for temporary total dis
ability from December 15, 1976 through October 14, 1977, less 
time worked, and compensation equal to 5% loss of use bf the left 
arm. The awards for temporary total disability and permanent par
tial disability are in addition to all previous awards claimant 
had received for his industrial injury of June 12, 1967. 

-<0-

SAIF CLAIM NO. C
n f  

77113 November 9, 197

m

JEROME J MACH, CLAIMANT
SAIF, Legal Services, Defense Atty
Ovjn Motion Determination

#

tltufflsiiit suffered q compensable injury on June 12, 1967involving both arms and his right leg The right arm and right
leg healed without any problems, however,, the left wrist frac
ture ' required lengthy casting In May 1968 Dr- McHolick made
a closing evaluation indicating decreased ranges of motion of
the left elbow and left wrist and some left forearm atrophy and
loss of grip‘S trengt-h  "•• The claim was closed on May 29, 1968
with an av;ard of compensation equal to 25% loss of the left arm 

In August 1976 claimant again was examined by Dr McHol
ick who found a tardy ulnar palsy and arthritic changes in the
v;rist Surgery was performed in December 1976 on the left elbow
consisting of the removal of a loose bony fragment, left radial
styloidectomy and ulnar nerve transposition 

Claimant v;as found to be medically stationary by Dr 
McHolick on August 25, 1978 He stated the range of motion of
the left elbovv had improved to normal, although left wrist ranges
of motion remained restricted, approxim ately as before 

On October 12, 1978 the Fund requested claim closure and
the Evaluation Commit'tee of the Vvorkers ' Compensation Department
recommended the Board grant claimant additional compensation for
temporary total disability from December 15, 1976 through October
14 , 1977, less tim e worked, and an additional award equal to 5%
loss of use of the left arm 

The Board concurs in the recommendation 

ORDER

Claimant is awarded compensation for temporary total dis
ability from December 15, 1976 through October 14, 1977, less
time worked, and compensation equal to 5% loss of use of the left
arm The awards for temporary total disability and permanent par
tial disability are in addition to all previous awards claimant
had received for his industrial injury of June 12, 1967 
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CASE NO. 77-328 

PATRICK :MANDELL, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Order Reinstating Order On Review 

November 9, 1978 

On September 22, 1978 the Board entered its Order on 
Review in the above entitled matter. On September 29, 1978 
the Board received a motion from the State Accident Insurance 
Fund to reconsider this order. ·Because the time for appeal
ing from the Board's order was near expiration an Order of 
Abatement was entered on October 9, 1978 which allowed both 
parties to submit briefs on the Fund's motion to reconsider 
and provided that ORS 656.295(8) would be tolled pending the 
Board's consideration of the briefs and its decision on the 
motion. 

The Soard, ha~ing now received briefs frbm both par
ties and having reviewed the same, concludes that there is 
no justification for reconsidering its Order on Review en-
te.eQ on Se~tem~er ,,, 1978 anu that �aid Order on Review 
should be reaffirmed and ratified in its entirety, 

IT IS SO ORDERED. 

SAIF CLAIM NO. FC 227876 

VIOLET B. MCKINNON, CLAIMANT 
Tooze, Kerr, Peterson, Marshall & 

Shenker, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Order Vacating Own Motion Determination 

November 9, 1978 

On June 15, 1978 the Board entered an Own Motion Deter
mination in the above entitled matter based upon the recommen
dation from the Evaluation Division of the Workers 1 Compensation 
Department that claimant be awarded- compensation for temporary 
total disability from October 6, 1975 through April 10, 1978 and 
an additional award of compensation equal to 54° for 40% loss· of 
the left foot. 

-40-

PATRICK MANDELL, CLAIMANT
SAIF, Legal Services, Defense Atty.
Order Reinstating Order On Review

On September 22, 1978 the Board entered its Order on
Review in the above entitled matter.- On September 29, 1978
the Board received a motion from the State Accident Insurance
Fund to reconsider this order. 'Because the time for appeal
ing from the Board's order was near expiration an Order of
Abatement was entered on October 9, 1978 which allowed both
parties to submit briefs on the Fund's motion to reconsider
and provided that ORS 656.295(8) would be tolled pending the
Board's consideration of the briefs and its decision on the
motion.

The Board, having now received briefs from both par
ties and having reviewed the same, concludes that there is
no justification for reconsidering its Order on Review en-
tscsd m SsptsmLet 1376 and that said Order on Reviewshould be reaffirmed and ratified in its entirety.

IT IS SO ORD R D.

WCB CAS NO. 77-328 November 9, 1978 m

SAIF CLAIM NO. FC 227876 November 9, 1978
VIOL T B. MCKINNON, CLAIMANT
Tooze, Kerr, Peterson, Marshall &

Shenker, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Order Vacating Own Motion Determination

On June 15, 1978 the Board entered an Own Motion Deter
mination in the above entitled matter based upon the recommen
dation from the  valuation Division of the Workers' Compensation
Department that claimant be awarded-compensation for temporary
total disability from October 6, 1975 through April 10, 1978 and
an additional award of compensation equal to 54® for 40% loss-of
the left foot.
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In the body of the Own Motion Determination it was re
cit@d that thQ ·cla.im W~~ ir'lit1~lly closed as a 11 mecHcal oniyu 
and subsequ~ntly closed pur~uant to ORS 656.268 on March 24, 
1970. It has now come to the attention of the Board that the 
claim was closed as a "medical only"· on March 24, 1970 and the 
first closure pursuant to ORS 656.268 was made by a "Second 
Determination Order" dated. October 24, 1971. Therefore, claim
ant's aggravation rights would not ha~e expired 'until bctober · 
24, 1976. . 

The la~t time the claim was reopened was on October 6, 
1975 which was within the five-year period for filing a claim 
for aggravation, therefore, claimant's claim was erroneously 
closed pursuaDt to the-provisions of ORS 656.278. 

THEREFORE, the Own .Motion Determination entered by the 
Board in the above entitled matter on June 15, 1978 is hereby 
set aside and held to be null and void. The Evaluation Divi
sion of the w6rkers' Compensation Department will issue~ 
fifth Determination Order granting the recommended awards and 
closing the claim pu~suant. to the provisions of ORS 656.268 
unless it is advised that claimant is not medically stationary. 

Because the claim was reopened on October 6, 1975 
through the efforts of claimant's attorney he is granted as 
a reasonable attorney's fee for such service in behalf of 
claimant a sum equal to 25% of the increased compensation 
granted claimant upon closure of the claim pursuant to ORS 
656.268~ not to exceed $2,000. 

WCB CASE. NO. 77-5211 

.MAE WILLIAMS, CLAIMANT 
Alan B. Holmes, Claimant's Atty. 
SAIF, Legal Services, Defense Atty_. 
Request for Review by Claimant 
_Cross-appeal by the SAIF · 

November 9, 1978 

Reviewed·by Board Members Wilson and Moore. 

Claimant and the Fund request review by the Board of the 
order of the Administrative Law Judge (ALJ') which affirmed the 
denial of her claim for _aggravation but granted claimant compen
sation for temporary total disability to commence 14 days after 
the Fund had knowledge of the claim and until August 11, 1977, 
the date of the denial, awarded her additional compensation equal 
to 15% of that temporary total disability as a penalty for unrea
sonable.resistance to the payment of compensation and awarded 
claimant's attorney a fee of $~00. 

-111-

9 In the body of the Own Motion Determination it was re-cited that the claim was initially closed as a "medical only*'
and subsequently closed pursuant to ORS 656.268 on March 24,
1970. It has now come to the attention of the Board that the
claim was closed as a "medical only" on March 24, 1970 and the
first closure pursuant to ORS 656.268 was made by a "Second
Determination Order" dated,October 24, 1971. Therefore, claim
ant's aggravation rights would not have expired until October
24, 1976.

The last time the claim was reopened was,on October 6,
1975 which was within the five-year period for filing a claim
for aggravation, therefore, claimant's claim was erroneously
closed pursuant to the•provisions of ORS 656.278.

TH R FOR , the Own Motion Determination entered by the
Board in the above entitled matter on June 15, 1978 is hereby
set aside and held to be null and void. The  valuation Divi
sion of the Workers' Compensation Department will issue a
fifth Determination Order granting the recommended awards and
closing the claim pursuant, to the provisions of ORS 656.268
unless it is advised that claimant is not medically stationary.

m
Because the claim was reopened on October 6, 1975

through the efforts of claimant's attorney he is granted as
a reasonable attorney's fee for such service in behalf of
claimant a sum equal to 25% of the increased compensation
granted claimant upon closure of the claim pursuant to ORS
656.268,. not to exceed $2,000.

WCB CAS NO. 77-5211 November 9, 1978
MA WILLIAMS, CLAIMANT
Alan B. Holmes, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant
Cross-appeal by the SAIF

m

Reviewed'by Board Members Wilson and Moore.
Claimant and the Fund request review by the Board of the

order of the Administrative Law Judge (ALO) which affirmed the
denial of her claim for aggravation but granted claimant compen
sation for temporary total disability to commence 14 days after
the Fund had knowledge of the claim and until August 11, 1977,
the date of the denial, awarded her additional compensation equal
to 15% of that temporary total disability as a penalty for unrea
sonable-resistance to the payment of compensation and awarded
claimant's attorney a fee of $600.
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Board, after de novo review, affirms the facts as 
set forth in the Opinion and Order of the ALJ, a copy of which 4j 
is attached hereto and, by this reference, is made a part hereof.· 

However, the Board finds that the payment for time loss 
and the payment of the additional compensation to claimant should 
commence on July 1, 1977, the date claimant filed her claim for 
aggravation, rather than on the fourteenth day after the Fund 
had knowledge of claimant's claim. 

The Board also finds, in view of the circumstances of 
this case, that claimant's attorney is only entitled to an attor
ney's fee for his services at the hearing the sum of $300, pay
Abl~ ty 'the Pund. 

ORDER 

The order of. the ALJ, dated February 10, 1978, is affirmed 
insofar as it· relates to the aftirmance of the denial of claim
ant's claim for aggravation and modified by commencing payment 
of time loss and additional compensation equal to 15% of such 
time lass on July 1, 19 7 7 and- reducing the at to_rney' s fee awarded 
claimant's attorney for his services at the hearing to $300. 

WCB CASE NO. 75-3067 

JOHN WELLS, CLAIMANT 
James D .. Vick·, Claimant's Atty. 
Delbert J. Brenneman, Defense Atty. 
Joint Petition and Order of Bona 

Fide Dispute Settlement 

FACTS 

November 9, 1978 

JOHN D~ WELLS, while employed by Gunderson Brothers 
Engineering Corporation, in Portland, Oregon, suffered a hernia 
injury on June 4, 1969. A claim was made with the employer and 
the condition was accepted. The claim was· closed in November, 
1970. The claimant subsequently filed a claim for aggravation 
contending that his back condition was a result of the hernia 
injury and is progres~ively worsening. Benefits were denied, 
and claimant requested a hearing before the Worker's Compensa
tion Board asserting that the denial wa~ improper. A bona fide 
dispute arose as to whether or not claimant's condition had 
arisen out of or occurred in the course of claimant's employ
ment. A bona fide dispute also arose as to whether or not the 
claimant's back condition was a result of the June 4, 1976 
hernia injury. Both pariies had evidence sustaining their 
views. 

- /I')_ 

The Board, after de novo review, affirms the facts as
set forth in the Opinion and Order of the ALJ, a copy of which
is attached hereto and, by this reference, is made a part hereof,'

However, the Board finds that the payment for time loss
and the.payment of the additional compensation to claimant should
commence on July 1, 1977, the date claimant filed her claim for
aggravation, rather than on the fourteenth day after the Fund
had knowledge of claimant's claim.

The Board also finds, in view of the circumstances of
this case, that claimant's attorney is only entitled to an attor
ney's fee for his services at the hearing the sum of $300, pay
able by the Fund 

ORD R
The order of.the ALJ, dated February 10, 1978, is affirmed

insofar as it relates to the affirmance of the denial of claim
ant's claim for aggravation and modified by commencing payment
of time loss and additional compensation equal to 15% of such
time loss on July 1, 1977 and- reducing the attorney's fee awarded
claimant's attorney for his services at the hearing to $300,

WCB CAS NO 75-3067 November 9, 1978
JOHN W LLS, CLAIMANT
James D.- 'Vick', Claimant's Atty.
Delbert J. Brenneman, Defense Atty
Joint Petition and Order of Bona

Fide Dispute Settlement
FACTS

JOHN D; W LLS, while employed by Gunderson Brothers
 ngineering Corporation, in Portland, Oregon, suffered a hernia
injury on June 4 , 1969. A claim was made with the employer and
the condition was accepted. The claim was closed in November,
1970. The claimant subsequently filed a claim for aggravation
contending that his back condition was a result of the hernia
injury and is progressively worsening. Benefits were denied,
and claimant requested a hearing before the Worker's Compensa
tion Board asserting that the denial was' improper. A bona fide
dispute arose as to whether or not claimant's condition had
arisen out of or occurred in the course of claimant's employ
ment. A bona fide dispute also arose as to whether or not the
claimant's back condition was a result of the June 4, 1976
hernia injury. Both parties had evidence sustaining their
views.
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C1aimant JOHN WELLS, in person and by his attorney, 
_JAMES D. VICK, and respondents, Gunderson Brothers Engineer-
ing Corporation and Liberty Mutual Insurance Company, by their 
attorney, DELBERT J. BRENNE/.Li\N (Souther, Spaulding, Kinsey, 
Williamson & Schwabe), now make this joint petition to the Board 
and state: 

1. Liberty Mutual Insurance Company, private insurance 
carrier for Gunderson Brothers Engineering Corporation, have 
entered into an agreement to dispose of this claim for the 
total sum of $1,r20, said sum to include all benefits and 
attorney 1 s fees. 

2. The parties agree that the employer/carrier shall 
not be responsible for medical expenses related to the disputed 
condition and that the claimant shall hold the employer/carrier 
harmless for any such expenses. 

3. The parties further agree that from the settlement 
proceeds, ? none shall be paid to the firm-of _JAMES D. VICK 
as a reasonable and proper attorney fee. 

4. Both claimant and respondent state that this 
joint petition for settlement is being filed pursuant to 
ORS 656.289 (4), authorizing reasonable disposition of disputed 
claims. 

5. All parties ·understand that if this payment is 
approved by the Board and payment made ther~under, said payment 
is in full, final, and complete settlement of all claims on 
back conditions which claimant has or may have against respon
dents for injuries claimed or their results, including attorney 
fees, and all benefits under the Worker's Compensation Law, 
and that he will consider said award as being final. 

6. It is expressly understood and agreed by all parties 
that this is a settlement of a doubtful and disputed claim and 
is not an admission of liability on the part of the respondents, 
by whom liability is expressly denied; that it is a settlement 
of any and all back claims, whether specifically mentioned 
herein or not, under the Worker's Compensation Law. 

WHEREFO~E the parties hereby stipulate to and joint 
in this petition to the Board to approve the foregoing settle
ment and to authorize payment in the sum set forth above pur
suant to ORS 656.289 (4) in full and final settlement between 
the parties and to issue an order approving this compromise 
and withd~awing this claim. 

IT IS SO STIPULATED: 

m P TITION

m

m

Claimant JOHN WELLS, in person and by his attorney,
JAMES D VICK, and respondents, Gunderson Brothers Engineer
ing Corporation and Liberty Mutual Insurance Company, by their
attorney, DELBERT J BRENNEMAN (Souther, Spaulding, Kinsey, 
Williamson & Schwabe), now make this joint petition to the Board
and state:

1 Liberty Mutual Insurance Company, private insurance
carrier for Gunderson Brothers Engineering Corporation, have
entered into an agreement to dispose of this claim for the
total'sum of $1,120, said sum to include all benefits and
attorney's fees 

2 The parties agree that the employer/carrier shall
not be responsible for medical expenses related to the disputed
condition and that the claimant shall hold the employer/carrier
harmless for any such expenses 

3 The parties further agree that from the settlement
proceeds^ ^ none shall be paid to the firm-of JAMES D VICK
as a reasonable and proper attorney fee 

4 Both claimant and respondent state that this
joint petition for settlement is being filed pursuant to
ORS 656 289 (4), authorizing reasonable disposition of disputed
claims 

5 All parties understand that if this payment is
approved by the Board and payment made thereunder, said payment
is in full, final, and complete settlement of all claims on
back conditions which claimant has or may have against respon
dents for injuries claimed or their results, including attorney
fees, and all benefits under the Worker's Compensation Law, 
and that he will consider said award as being final 

6 It is expressly understood and agreed by all parties
that this is a settlement of a doubtful and disputed claim and
is not an admission of liability on the part of the respondents,
by whom liability is expressly denied; that it is a settlement
of any and all back claims, whether specifically mentioned
herein or not, under the Worker's Compensation Law 

WHEREFORE the parties hereby stipulate to and joint
in this petition to the Board to approve the foregoing settle
ment and to authorize payment in the sum set forth above pur
suant to ORS 656 289 (4) in full and final settlement between
the parties and to issue an order approving this compromise
and withdrawing this claim 

IT IS SO STIPULAT D;








    
     
    

   
    

     

      
        

         
         

             
           

            
          

         
            

            
           

          
          
            

        
        

        
           

           
        

         
          

        
         

          
           
            

          
            

          
        

      
           

            
  

CASE NO. 77-4330 

EDWARD M. YERKES, CLAIMANT 
Charles B. Guinasso, Claimant's Atty. 
Souther, Spaulding, Kinsey, Williamson 

& Schwabe, Defense Atty. · 
Request for Review by Claimant 

November 9, 1978 

Reviewed by Board Members Moore and Phillips. 

Claimant requests review by the Board of the Administra
tive Law Judge's (ALJ) order which affirmed the defendant's de
nial of claimant's claim for two myocardial infarctions, one oc
curring on May 21, 1973, .the other on April 26, 1976, but ordered 
the defendant to pay claimant all of the compensation accrued and 
unpaid prior to June 3, 1977 and also to pay claimant additional 
compensation equal to 25% of the above amount as a penalty. 

Claimant was employed as a vending machine repairman. On 
May 21, 1973 a· machine was flooding the floor with water and 
claimant tried to move it; he couldn't and called in for help. 
While trying to move the machine claimant felt chest pains and 
arm pain. He went home that night and.skipped dinner, feeling 
nauseous and sweating profusely with a metallic taste in his 
mouth. The next morning claimant went to work but had his wife 
make an appointment for him to see a physician. 

The _diagnosis upon hospitalization that day was an in
ferior myocardial infarction, suspect. · Claimant gave a history 
of chest pain since 5:30 p.m. the night befor~. Claimant was 
hospitalized for 12 days then returned to work. He had been 
given nitroglycerin tablets to take if he had pain. 

Claimant testified he didn't file a claim because Dr. 
Jones told hi:tn heart attacks were· not covered .by workers I com
pensation insurance. Claimant's wife testified she was told 
this by claimant's union. Claimant returned to the same employ
ment. 

On April 26, 1976 a vending machine kept blowing fuses. 
and claimant, while moving another machine to get to the fuses, 
'felt pain in his chest and down his arm. Claimant took a 
nitroglycerin pill and continued to take them but gained no 
relief. When claimant got home he laid down but the pain was 
not relieved. Claimant testified .he went to the hospital and 
doesn't remember much of the next couple of days. 

The history given at.hospitalization _indicated chest 
pain at 7 p.m., after dinner; before dinner claimant had said 
he had moved a machine but felt no pain. Claimant denied this 
in his testimony. 

-44-
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 DWARD M. Y RK S, CLAIMANT
Charles B. Guinasso, Claimant's Atty.
Souther, Spaulding, Kinsey, Williamson

& Schwabe, Defense Atty.
Request for Review by Claimant

WCB CAS NO. 77-4330 November 9, 1978

Reviewed by Board Members Moore and Phillips.
Claimant requests review by the Board of the Administra

tive Law Judge's (ALJ) order which affirmed the defendant's de
nial of claimant's claim for two myocardial infarctions, one oc
curring on May 21, 1973, the other on April 26, 1976, but ordered
the defendant to pay claimant all of the compensation accrued and
unpaid prior to June 3, 1977 and also to pay claimant additional
compensation equal to 25% of the above amount as a penalty.

Claimant was employed as a vending machine repairman. On
May 21, 1973 a’ machine was flooding the floor with water and
claimant tried to move it; he couldn't and called in for help.
While trying to move the machine claimant felt chest pains and
arm pain. He went home that night and.skipped dinner, feeling
nauseous and sweating profusely with a metallic taste in his
mouth. The next morning claimant went to work but had his wife
make an appointment for him to see a physician.

The diagnosis upon hospitalization that day was an in
ferior myocardial infarction-, suspect. Claimant gave a history
of chest pain since 5:30 p.m. the night before. Claimant was
hospitalized for 12 days then returned to work. He had been
given nitroglycerin tablets to take if he had pain.

#

Claimant testified he didn't file a claim because Dr.
Jones told him heart attacks were’ not covered ,by workers' com
pensation insurance. Claimant's wife testified she was told
this by claimant's union. Claimant returned to the same employ
ment.

On April 26, 1976 a vending machine kept blowing fuses
and claimant, while moving another machine to get to the fuses,
■felt pain in his chest and down his arm. Claimant took a
nitroglycerin pill and continued to take them but gained no
relief. When claimant got home he laid down but the pain was
not relieved. Claimant testified .he went to the hospital and
doesn't remember much of the next couple of days.

The history given at.hospitalization ,indicated chest
pain at 7 p.m., after dinner; before dinner claimant had said
he had moved a machine but felt no pain. Claimant denied this
in his testimony.

-44-



        
          

          
       

              
         
          
   

          
          

   
          

          
           
         
         
 

         
         

         
         

  
        

         
          

           
          

        
   

          
         
     

           
         
          

          
         

        
             
      

November 24, 1976 Dr. Bigelow performed bypass sur
gery. The history given to Dr. Hattenhauer before he performed 
the angiogram was the same history claimant gave at the hearing. 

Dr. Jones, an internist, was claimant's treating physi
cian and on Jqne 6, 1977 he stated that.work was not one of 
the known risk factors involved in myocardial infarctions and 
that claimant's need for bypass surgery was due to his under
lying arteriosclerotic heart disease. 

On June 13, 1977 Dr. Hattenhauer reported there was no 
proof _that the 1973 incident was a myocardial infarction, but 

·the 1976 incident was. 

Dr. Jones was given the history that claimant gave at 
the hearing and, based upon it, said that claimant's lifting 
or moving a heavy machine caused sudden changes in blood flow 
and could cause temporary symptoms of angina, therefore, this 
could be a precipitating cause for coronary thrombosis in 
-1::.h:Ls c1almant. 

Dr. McBarron, an internist with a specialty in coronary 
disease, reported on February 8, 1978, after examining claimant 
and reading the medical reports in evidence, stated unequivocally 
that claimant's work was a material contributing factor to 
claimant's cardiac event. · 

On February 7, 1978 Dr. Hattenhauer reported claimant's 
work was not a factor in claimant's need for surgery. 

Claimant filed his claims on April 26, 1977; he received 
no time loss benefits nor was his claim denied until June 3, 
1977. Claimant testified he filed his claim after reading in 
the newspaper Judge Ridhardson's decision that heart ~ttacks 
can be work related. 

At the hearing Dr. McBarron testified that the 1973 and 
1976 myocardial infarctions were work related and also felt 
this caused the need for surgery. 

The ALJ found that great weight should be given to the 
history claimant gave at the time of hospitalization. He, 
therefore, felt claimant had failed to sustain his burden of 
proof and he affirmed the denial. He granted claim~nt '' interim" 
compensation and assessed a penalty and awarded an attorney's 
fee for defendant's unreasonable refusal to pay compensation 
and for its failure to accept or deny the claim within 60 days. 
Jones v. Emanuel Hospital, 280 Or 147. 
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On November 24, 1976 Dr. Bigelow performed bypass sur
gery. The history given to Dr. Hattenhauer before he performed
the angiogram was the same history claimant gave at the hearing.

Dr. Jones, an internist, was claimant's treating physi
cian and on June 6, 19.77 he stated that, work was not one of
the known risk factors involved in myocardial infarctions and
that claimant's need for bypass surgery was due to his under
lying arteriosclerotic heart disease.

On June 13, 1977 Dr. Hattenhauer reported there v/as no
proof .that the 1973 incident was a myocardial infarction, but
the 1976 incident was.

Dr. Jones was given the history that claimant gave at
the hearing and, based upon it, said that claimant's lifting
or moving a heavy machine caused sudden changes in blood flow
and could cause temporary symptoms of angina, therefore, this
could be a precipitating cause for coronary thrombosis in
this claimant.

Dr. McBarron, an internist v/ith a specialty in coronary
disease, reported on February 8, 1978, after examining claimant
and reading the medical reports in evidence, stated unequivocally
that claimant’s v;ork was a material contributing factor to
claimant's cardiac event.

On February 7, 1978 Dr. Hattenhauer reported claimant's
v/ork was not a factor in claimant's need for surgery.

Claimant filed his claims on April 26, 1977; he received
no time loss benefits nor was his claim denied until June 3,
1977. Claimant testified he filed his claim after reading in
the newspaper Judge Richardson's decision that heart attacks
can be v/ork related.

At the hearing Dr. McBarron testified that the 1973 and
1976 myocardial infarctions were work related and also felt
this caused the need for surgery.

The ALJ found that great X'/eight should be given to the
history claimant gave at the time of hospitalization. He,
therefore, felt claimant had failed to sustain his burden of
proof and he affirmed the denial. He granted claimant ’'interim"
compensation and assessed a penalty and awarded an attorney's
fee for defendant's unreasonable refusal to pay compensation
and for its failure to accept or deny the claim within 60 days.
Jones V.  manuel Hospital, 280 Or 147.
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Board, on de novo revi~w, ~;n9.§ th~~ th~ l~7J ~laim 
is barred because of the late filing by claimant of his claim 
for that myocardial infarction even though it was compensable. 
The 1976 myocardial infarction is found to be compensable as 
a temporary exacerbation of claimant's underlying disease, pro
ducing symptoms of angina, based upon the medical opinions of 
Ors. McBarron and Jones. 

The Board gave. little weight to the history claimant 
related while being hospitalized; at the time •claimant was .in 
the midst of a heart attack. 

Th~ Board finds, based upon the opinions of Drs. Hatten
hauer and Jones, that the need for the bypass surgery was due 
to claimant's underlying arteriosclerotic heart disease, there
fore, it is not.work related. 

The Board concurs that the unreasonable delai by defen
dant justified the award of "inteiim" compensation, penalties 
and attorney's fees. 

ORDER 

The order of the ALJ; dated March 29, 1978, is moqified. 

The portion of the ·denial relating to claimant's claim 
for a 1973 myocardial infarction is.affirmed. 

Claimant's claim for a myocardial infarction sustained 
on April 26, 1976 is remanded to the employer to be accepted 
and for the payment 9f 99ffip~n~ati9nr~q pf9Y~~eQ ~y law, GOmmenG
ing April 26, 1976 and until closed pursuant to ORS 656.268. 

The balance of the ALJ's order not iri conflict with the 
above is affirmed. 

Claimant's attorney is granted as a reasonable attorney's 
fee for his services at Board review, the sum of $500, payable · 
by the employer. 

-46-
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The Board^ on de novo review^ thflt ttiS i?73 GldiilTl
is barred because of the late filing by claimant of his claim
for that myocardial infarction even though it was compensable.
The 1976 myocardial infarction is found to be compensable as
a temporary exacerbation of claimant's underlying disease, pro
ducing symptoms of angina, based upon the medical opinions of
Drs. McBarron and Jones.

The Board gave- little weight to the history claimant
related while being hospitalized; at the time claimant was -in
the midst of a heart attack.

The Board finds, based upon the opinions of Drs. Hatten-
hauer and Jones, that the need for the bypass surgery was due
to claimant's underlying arteriosclerotic heart disease, there
fore, it is not.work related.

The Board concurs that the unreasonable delay' by defen
dant justified the award of "interim" compensation, penalties
and attorney's fees.

ORD R
The order of the ALJ, dated March 29, 1978, is modified.
The portion of the denial relating to claimant's claim

for a 1973 myocardial infarction is affirmed.
Claimant's claim for a myocardial infarction sustained

on April 26, 1976 is remanded to the employer to be accepted
and for the payment of c^mp^nsation^ a^ by laW; GOminenC“
ing April 26, 1976 and until closed pursuant to ORS 656.268.

The balance of the ALJ's order not in conflict with the
above is affirmed.

Claimant's attorney is granted as a reasonable attorney's
fee for his services at Board review, the sum of $500, payable
by the employer.

#
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WCB CASE NO. 78-1969~iT' 

GROVER BREIDENBACH, CLAIMANT 
Tooze, Kerr, Peterson, Marshall 

& Shenker, Claimant 1 s Atty. 
Roger Hennagin, Defense Atty. 
Request for Review by Employer 

November 15, 1978 

Reviewed by Board Members Wilson.and Phillips. 

The employer seeks Board review of the Administrative 
Law Judge's (ALJ) order which granted claimant compensation 
equal to 192° for 60% unscheduled low back disability. 

.. . . 
The Board, after de nova review, affirms and adopts· 

the Opinion and Order of the ALJ, a copy of which is attached 
hereto _and, by this reference, is made a part hereof. 

ORDER 

The order of the ALJ, dated June 28, 1978, is affirmed. 

Claimant's attorney is hereby granted a reasonable at
torney's fee for his services in connection with this Board 
review in the amount of $200, payable by the carrier. 

WCB CASE NO. 77-5682 

PAUL GUNTER, CLAIMANT 
Noble & Lonnquist, Claimant's Atty. 
Souther, Spaulding, Kinsey, Williamson 

& Schwabe, Defense Atty. 
Request for Review by Claimant 

November 15, 1978 

Reviewed by Board .Members Wilson and Phillips. 

Claimant seeks Board review of the Administrative Law 
Judge's (ALJ) order which affirmed the February 7, 1978 Deter-
mination Order whereby claimant was granted no additional J 

permanent partial disability over the 65% low back and 5% 
right leg disability he had already received. Claimant con-
tends he is permanently and totally disabled. 

The Board, after de novo review, affirms and adopts the 
Opinion and Order of the ALJ, a copy of which is attached 
hereto and, by this reference, is made a part hereof. 
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November 15, 1978

GROVER BREIDENBACft, CLAIMANT
Too:^e, Kerr, Peterson, Marshall

& Shenker, Claimant's Atty  
Roger Hennagin, Defense Atty  
Request for Reviev; by Employer

WCB CAS NO. 78-1969?'-

Reviev/ed by Board Members Wilson-and Phillips 

The employer seeks Board review of the Administrative
Lav; Judge's (ALJ) order which granted claimant compensation
equal to 192® for 60% unscheduled low back disability 

The Board, after de novo reviev;, affirms and adopts'
the Opinion and Order of the ALJ, a copy of v;hich is attached
hereto and, by this reference, is made a part hereof 

ORDER
The order of the ALJ, dated June 28, 1978, is affirmed

Claimant's attorney is hereby granted a reasonable at
torney's fee for his services in connection v;ith this Board
review in the amount of $200, payable by the carrier 

WCB CASE NO 77-5682 November 15, 197:

PAUL GUNTER, CLAIMANT
Noble & Lonnquist, Claimant's Atty  
Souther, Spaulding, Kinsey, Williamson

& Schwabe, Defense Atty 
Request for Reviev; by Claimant

Reviewed by Board Members Wilson and Phillips 

Claimant seeks Board review of the Administrative Law
Judge's (ALJ) order which affirmed the February 7, 1978 Deter
mination Order whereby claimant v;as granted no additional
permanent partial disability over the 65% low back and 5%
right leg disability he had already received Claimant con
tends he is permanently and totally disabled 

The Board, after de novo review, affirms and adopts the
Opinion and Order of the ALJ, a copy of which is attached
hereto and, by this reference, is made a part hereof 
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ORD R
The order of the ALJ, dated May 31, 1978, is affirmed.

WCB CAS  NO. 77-4820 November 15, 1978
CLAR NC  HORN, CLAIMANT
David W. James, Jr., Claimant's Atty.
Souther, Spaulding,'Kinsey, Williamson 

& Schwabe, Defense Atty.
Request for Review by Claimant 
Cross-appealed by the  mployer

Reviewed by Board Members Wilson, Moore and Phillips.
Claimant and the employer seek Board review of the Admin

istrative Law Judge's (ALJ) order which ordered the carrier to 
accept claimant's claim for his disabling heart condition of Jan- 
uary 14, 1977 as a tempor^jry aggravation Of his Underlying ooron- 
ary atherosclerotic condition only and affirmed the remainder of 
the denial of June 24, 1977. It further ordered time  
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ORDER 

The order of the ALJ, dated May 31, 1978, is affirmed. 

WCB CASE NO. 77-4820 

CLARENCE HORN, CLAIMANT 
David W. James, Jr., Claimant's Atty. 
Souther, Spaulding,•Kinsey, Williamson 

& Schwabe~ Defense Atty. 
Request for Review by Claimant 
Cross-appealed by the Employer 

November 15, 1978 

Reviewed by Board Members Wilson, MQore and Phillips. 

Claimant and the employer seek Board review of the Admin
istrative Law Judge's (ALJ) order which ordered the carrier to 
accept claimant's claim for his disabling heart condition of Jan-
uary 14, 1977 as a ternpo~~•Y ~99tavation of his und@rlying coron
ary atherosclerotic condition only and affirmed the remainder of 
the denial of June 24, 1977. It further ordered time loss oene
fits to be paid from January 14, 1977 to January 20, 1977 in ad~ 

f -

dition to medical benefits for the same period of time. -

The maj.ority of the Board, after de nova review, affirms 
and adopts the Opinion and Order of the ALJ, a c9py of which is 
attached hereto and, by this reference, is made a part hereof. 

ORDER 

The order of the ALJ, dated May 2, 1978, is affirmed. 

WCB CASE NO. 77-1848 

CURTIS JEPSON, CLAIMANT 
A.C. Roll, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant 

November 15, 1978 

Reviewed by Board Members Wilson and Moore. 

Claimant seeks Board review of the Administrative Law 
Judge's (ALJ) order which affirmed the June 27, 1977 Determin
ation Order whereby he was granted no permanent partial 9isa
bility compensation. 
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loss bene
fits to be paid from January 14, 1977 to January 20, 1977 in ad
dition to medical benefits for the same period of time.

The majority of the Board, after de novo review, affirms
and adopts the Opinion and Order of the ALJ, a copy of which is
attached hereto and, by this reference, is made a part hereof.

ORD R
The order of the ALJ, dated May 2, 1978, is affirmed.

#

#

WCB CAS NO. 77-1848
CURTIS J PSON, CLAIMANT
A.C. Roll, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

November 15, 1978

Reviewed by Board Members Wilson and Moore.
Claimant seeks Board review of the Administrative Law

Judge's (ALJ) order which affirmed the June 27, 1977 Determin
ation Order whereby he was granted no permanent partial disa
bility compensation. m
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Board, after de novo,,review, affirms and adopts 
the Opinion and Order of the ALJ, a copy of which is attached 
hereto and, by this reference, is made a part hereof. 

ORDER .. -
The order of the ALJ, dated May 26, 1978, is affirmed. 

WCB CASE NO. 70-2687 

In the Matter of the Compensation 
of the Beneficiaries of 

FLOYD JOHLKE, CLAIMANT, DECEASED 
Dan O'Leary, Claimant's Atty. 
Joint Petition and Order of 

Bonafide Dispute 

FACTS 

November 15, 1978 

Claimant, Dorothy Johlke, widow and beneficiary of 
Floyd Johlke, deceased, has made claim for death benefits 
against The Travelers Insurance Company, insurer of Hudson 
Stores, the previous employer of Floyd Johlke. The deceased, 
Floyd Johlke, had previously established a valid and compensable 
claim for heart disease and a heart attack with the Travelers 
Insurance Company. The heart attack occured on May 31, 1970, 
and the claim was first closed on December 21, 1971 with an 
award of permanent partial disability. The time for filing 
an aggravation claim in connection with said heart attack 
expired on December 20, 1978. 

In 1978, it became necessary for Floyd Johlke to under
go further medical care and treatment which the claimant, Dorothy 
Johlke, contends was related to Floyd Johlke's compensable 1970 
heart attack, which fact is denied by The Travelers Insurance 
Company. As a result of and following said treatment, F'loyd 
Johlke died on February 13, 1978. 

Thereafter, claimant made claim against The Travelers 
Insurance Company for the payment of death benefits, alleging 
that Floyd Johlke's death was materially caused and contributed 
to by his work activity, and was an outgrowth of his compensable 
heart attack of May 31, 1970. The Travelers Insurance Company 
has denied the claimant's claim for death benefits. 

•·--- .. •~•-•~ •*• ..... _,._ • 'O••• ...... _,.._. H •• , ...... ·• 
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The Board, after de novo..review, affirms and adopts
the Opinion and Order of the ALJ, a copy of which is attached
hereto and, by this reference, is made a part hereof.

ORD R
The order of the ALJ, dated May 26, 1978, is affirmed

WCB CAS NO. 70-2687 November 15, 1978
In the Matter of the Compensation

of the Beneficiaries of
FLOYD JOHLK , CLAIMANT, D C AS D
Dan O'Leary, Claimant's Atty.
Joint Petition and Order of

Bonafide Dispute

FACTS
Claimant, Dorothy Johlke, widow and beneficiary of

Floyd Johlke, deceased, has made claim for death benefits
against The Travelers Insurance Company, insurer of Hudson
Stores, the previous employer of Floyd Johlke. The deceased,
Floyd Johlke, had previously established a valid and compensable
claim for heart disease and a heart attack with the Travelers
Insurance Company. The heart attack occured on May 31, 1970,
and the claim was first closed on December 21, 1971 with an
award of permanent partial disability. The time for filing
an aggravation claim in connection with said heart attack
expired on December 20, 1978.

In 1978, it became necessary for Floyd Johlke to under
go further medical care and treatment which the claimant, Dorothy
Johlke, contends was related to Floyd Johlke's compensable 1970
heart attack, which fact is denied by The Travelers Insurance
Company. As a result of and following said treatment, Floyd
Johlke died on February 13, 1978.

Thereafter, claimant made claim against The Travelers
Insurance Company for the payment of death benefits, alleging
that Floyd Johlke*s death was materially caused and contributed
to by his v/ork activity, and was an outgrowth of his compensable
heart attack of May 31, 1970. The Travelers Insurance Company
has denied the claimant's claim for death benefits.
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P TITION
Claimant, Dorothy Johlke, widow and beneficiary of 

Floyd Johlke, in person and by her attorney, Dan O'Leary, and 
the employer, Hudson Stores, and its representative, Brian 
Bailey, now make this petition to the Board and state:

1. Dorothy Johlke and The Travelers Insurance Company 
have entered into an agreement to dispose of this claim for 
the total sum of $30,000, said sum'to include all benefits 
under the Workers' Compensation Law, including attorney fees.

.2. The partlQ . agrQQ that from the SQttlement prooseds
there may be deducted and paid to the law firm of Pozzi, Wilson, 
Atchison, Kahn & O'Leary, as a reasonable and proper attorney 
fee, the sum of $250.

3. Both parties stipulate that this petition is 
being filed pursuant to the provision of ORS 656.289 (4) 
authorizing reasonable disposition of disputed claims.

4. All parties understand that if this settlement is 
approved by the Board and payment made thereunder, said payment 
is in full, final and complete settlement of all claims which 
the claimant, Dorothy Johlke, widow and beneficiary of Floyd 
Johlke, has or may have against the Travelers Insurance Company 
for any compensable        

          
          
    

          
           

             
          
           

         
         

          
        

          
           

            
          

  
         

           
        

           
          

  

PETITION 

Claimant, Dorothy Jo~lke, widow and beneficiary of 
Floyd Johlke, in person and by her attorney, Dan O'Leary, and 
the .employer, Hudson Stores, and its representative, Brian 
Bailey, now make this·petition to the Board and state: 

1 .. Dorothy Johlke and The Travelers Insurance Company 
~ have entered into an agreement to dispose of this claim for 

the total sum of $30,000, said sum·to include all benefits 
under the Workers' Compensation Law, including attorney fees • 

.1. Th@ p~rtiQg. aQIGQ that from thg gg~~lgmgrt~ proo~~a~ 
there may be deducted and paid to the law firm of Pozzi, Wilson,_ 
Atchison, Kahn & 0 1 Leary, as a reasonable and proper attorney 

. fee, the sum of $250. 

3. Both parties stipulate that this petition is 
being filed pursuant to the provision of ORS 656.289 (4) 
·authorizing reasonable disposition of disputed claims. 

4. All parties understand that if this settlement is 
approved by the Board and payment made thereunder, said payment 
is in full, final and complete settlement of all claims which 
the claimant, Dorothy Johlke, widow and beneficiary of Floyd 
Johlke, has or may have against the Travelers Insurance Company 

· I -

for any ·compensable consquence or injury arising out of his A 
ort-the~job injury of May 31, 1970, and all other benefits 9 
under the Workers' Compensation Law, and that they will consider 
this award as being final .. 

5. It is expressly understood and agreed by all parties 
that this is a settlement of a doubtf°ul and disputed claim and 
it is not an adm~ssion of liability on the part of The Travelers 
Insurance Company or the Hudson Stores, by whom liability is 
expressly denied; that it is a settlement of any and all 
claims whether specifically mentioned herein or not under the 
Workers' Compensation Law for that certain injury of May 31, 
·1970, and the death of Floyd Johlke on February 13, 1978. 

WHEREFORE, the parties hereby stipulate to and join 
in this petition to the Board to approve the .foregoing settle
ment, to authorize the payment of the sum set forth pursuant 

·to ORS 656.289 (4) as a ·full and final settlement between the 
parties and to issue an order approving this compromise and 
withdrawing this claim. 

IT IS SO STIPULATED based upon the foregoing statement 
of facts, petition and the records and files of the Workers' 
Compensation Board, it appears that the ·bonafide dispute settle
ment outlined in this petition is a reasonable one under all 
of the circumstances, and it is hereby approved and this 
matter is dismissed. 
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consquence or injury arising out of his
on-the-job injury of May 31, 1970, and all other benefits
under the Workers' Compensation Law, and that they will consider
this award as being final.

5. It is expressly understood and agreed by all parties
that this is a settlement of a doubtful and disputed claim and
it is not an admission of liability on the part of The Travelers
Insurance Company or the Hudson Stores, by whom liability is
expressly denied; that it is a settlement of any and all
claims whether specifically mentioned herein or not under the
Workers' Compensation Law for that certain injury of May 31,
'1970, and the death of Floyd Johlke on February 13, 1978.

WH R FOR , the parties hereby stipulate to and join
in this petition to the Board to approve the .foregoing settle
ment, to authorize the payment of the sum set forth pursuant
to ORS 656.289 (4) as a full and final settlement between the
parties and to issue an order approving this compromise and
withdrawing this claim.

IT IS SO STIPULAT D based upon the foregoing statement
of facts, petition and the records and files of the Workers'
Compensation Board, it appears that the bonafide dispute settle
ment outlined in this petition is a reasonable one under all
of the circumstances, and it is hereby approved and this
matter is dismissed.

m
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WCB CASE NO. - 77-5433;: 

JACK JOHNSON, CLAIMANT 
Nie~ Chaivoe, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant 

November 15, 1978 

Reviewed by Board Members Wilson and Phillips. 

claimant- seeks Board review of the Administrative Law 
Judge's (ALJ) order which affirmed the February_l7, 1977 Deter
mination Order whereby he was granted compensation equal to 
48° for 15% unschedule~ low back disability~ 

The Board, after de nova review, affirms and adopts the 
Opinion and Order of the ALJ, a copy of which is attached 
hereto and, by this reference, is made a part hereof. 

ORDER 

The ordM~ of thg ALJ, dated May ·,~, 1978 ,- is affirmed• 

WCB•· CASE NO· ... 77-4278 

STEPHEN KROUS, CLAIMANT 
David H. Blunt, Claimant's Atty. 
Souther, Spaulding, Kinsey, Williamson 

& Schwabe, Defense Atty. 
Request for Review by Claimant 

November·15, 1978 

Reviewed by Board Members Wilson and Moore. 

Claimant seeks Board. review of the Administrative Law 
Judge's (ALJ) order which granted him compensation equal to 
112° for 35% unscheduled low back disability. Claimant con
tends this award is inadequate. 

The Board, after de nova review~ affirms and adopts 
-.the Opinion and Order of the ALJ, a copy of which is attached 
hereto and, by this reference, is made a part hereof. 

ORDER 

The order of the ALJ, dated April 21, 1978, is affirmed. 
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JACK JOHNSON, CLAIMANT
Nick Chaivoe, Claimant's Atty,.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Wilson and Phillips.
Claimant' se^eks Board review of the Administrative Law

Judge's (ALJ) order which affirmed the February_17, 1977 Deter
mination Order whereby he was granted com.pensation equal to
48° for 15% unscheduled' low back disability.

The Board, after de novo review, affirms and adopts the
Opinion and Order of the ALJ, a copy of which is attached
hereto and, by this reference, is made a part hereof-

ORD R
The Of thQ ALJ, dated May 23, ISVS,- is affirmed.

WCB CAS NO. - 77-5433 ;/' November 15, 1978

WCB CAS NO. 77-4278
ST PH N KROUS, CLAIMANT
David H. Blunt, Claimant's Atty.
Souther, Spaulding, Kinsey, Williamson

& Schwabe, Defense Atty.
Request for Review by Claimant

November'15, 1978

#

Reviewed by Board Members Wilson and Moore.
Claimant seeks Board- review of the Administrative Law

Judge's (ALJ) order which granted him compensation equal to
112° for 35% unscheduled low back disability. Claimant con
tends this award is inadequate.

The Board, after de novo review, affirms and adopts
the Opinion and Order of the ALJ, a copy of which is attached
hereto and, by this reference, is made a part hereof.

ORD R
The order of the ALJ, dated April 21, 1978, is affirmed

-51-
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CASE NO. 77-3580-E 

L & H TRANSPORT INC. 
Dennis N. Henninger, Atty. 
Rhoten, Rhoten & Speerstra, Atty. 
SAIF, Legal Services, Defense Atty . 

. Request f6r Review by the SAIF 

November 15, 1978· 

Reviewed by Board Members Wilson and Moore. 

The State Accident Insurance Fund seeks Board review 
of the Administrative Law _Judge's order which found L & H 
was a complying employer and reversed the Proposed and Final 
Order issued on July 1, 1977. 

The Board, after de novo review, affirms and adopts 
the Opinion and Order of the ALJ, a copy of which is attached 
hereto and, by this reference, is made a part hereof. 

ORDER 

The order of the ALJ, dated January 17, 1978, is affirmed. 

WCB CASE NO. 77-4714 

FRANKE. POWELL, CLAIMANT 
David R. Vandenberg, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
~oquogt fo~ R~vi~~ by Cl~im~~t 

November 15, 1978 

Reviewed by Board Members Moore and Phillips. 

Claimant seeks Board review of the Administrative Law 
Judge's (ALJ) order which affirmed the November 7, 1975 Deter
mination Order whereby he was granted compensation equal to 5% 
loss of the right leg. 

The Board, after de novo review, affirms and adopts the 
Opinion and 'order _of the ALJ, a copy of which is attached 
h~reto and, by this reference, is made a part hereof. 

ORDER 

The order of the ALj, dated June 28, 1978, is affirmed. 
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November 15, 1978

L & H TRANSPORT INC.
Dennis N, Henninger, Atty.
Rhoten, Rhoten & Speerstra, Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by the SAIF

WCB CAS NO. 77-3580- 

Reviewed by Board Members Wilson and Moore.
The State Accident Insurance Fund seeks Board review

of the Administrative Law Judge's order which found L & H
was a complying employer and reversed the Proposed and Final
Order issued on' July 1, 1977,

The Board, after de novo review, affirms and adopts
the Opinion and Order of the ALJ, a copy of which is attached
hereto and, by this reference, is made a part hereof.

ORD R
The order of the ALJ, dated January 17, 1978, is affirmed

#

m
WCB CAS NO 77-4714 November 15, 1978

FRANK  . POW LL, CLAIMANT
David R. Vandenberg, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Moore and Phillips.
Claimant seeks Board review of the Administrative Law

Judge's (ALJ) order which affirmed the November 7, 1975 Deter
mination Order whereby he was granted compensation equal to 5%
loss of the right leg.

The Board, after de novo review, affirms and adopts the
Opinion and Order .of the ALJ, a copy of which is attached
hereto and, by this reference, is made a part hereof.

ORD R
The order of the ALJ, dated June 28, 1978, is affirmed

-52-
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CASH NO. 77-7420 

LILLIAN QUINTON, CLAIMANT 
Welch, Bruun, Green· & Caruso, 
· Claimant's Atty. 
Cheney & Kelley, Defense Atty. 
Request for Review by Claimant 

November 15, 1978 

Reviewed by Board Members Moore and Phillips. 

Claimant seeks Board review of the Administrative Law 
Judge's (ALJ) order which granted her compensation equal to 
64° for 20t un~chgdul@d disability. Bhe contend5 thiB award 
is inadequate.' 

The Board, after de novo review, affirms and adopts 
the Opinion and Order of the ALJ, a copy of which is attached 
hereto and, by this reference, is made a part hereof. 

ORDER 

The order of the ALJ, dated May 26, 1978, is affirmed. 

WCB CASE NO. 77-3552 

PHILIP T. SAVIA,·JR,, CLAIMANT 
Blackhurst, Hornecker, Hassen & Brian 

Claimant's Atty. 
Frohnmayer, Deatherage, Foster & Purdy 

Defense Atty. 
Request for Review by Claimant 

November 15, 1978 

Reviewed by Board Members Wilson and Moore. 

Claimant seeks Board review of the Administrative Law 
Judge's (ALJ) order which affirmed the April 28, 1977 Deter
mination Order whereby he was granted no permanent partial dis
ability. 

The Board, after de nova review, affir~s and adopts the 
Opinion and Order o~ the ALJ, a copy of which is attached hereto 
and, by this reference, is made a part hereof. 

ORDER 

\ 8 . . The order of the ALJ, dated Anril 11, 197, 1s affirmed. 
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LILLIAN QUINTON, CLAIMANT '
Welch, Bruun, Green' & Caruso,

Claimant's Atty.
Cheney & Kelley, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Moore and Phillips.
Claimant seeks Board review of the Administrative Law

Judge's (ALJ) order which granted her compensation equal to
64° for un chQduled disability. She contends this avrardis inadequate.

The Board, after de novo review, affirms and adopts
the Opinion and Order of the ALJ, a copy of which is attached
hereto and, by this reference, is made a part hereof.

ORD R
The order of the ALJ, dated May 26, 1978, is affirmed.

WCB CASl-1 NO. 77-7420 November 15, 1978

WCB CAS NO. 77-3552
PHILIP T. SAVIA,'JR., CLAIMANT
Blackhurst, Hornecker, Hassen & Brian

Claimant's Atty.
Frohnmayer, Deatherage, Foster & Purdy

Defense Atty.
Request for Review by Claimant

November 15, 1978

Reviewed by Board Members Wilson and Moore.
Claimant seeks Board review of the Administrative Law

Judge's (ALJ) order which affirmed the April 28, 1977 Deter
mination Order whereby he was granted no permanent partial dis
ability.

The Board, after de novo reviev;, affirms and adopts the
Opinion and Order of the ALJ, a copy of which is attached hereto
and, by this reference, is made a part hereof.

ORD R
The or-der of the ALJ. dated April 11, 1978, is affirmed.
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CASE NO. Undssigned 

CARMAN L. SIMONS, CLAIMANT 
David A. Vinson, Claimant's Atty. 
Stipulation and Order Board's 

Own Motion 

November 15, 1978 

COMES NOW the claimant by his attorney DAVID A. VINSON 
and the direct responsibility employer, WEYERHAEUSER TIMBER 
COMPANY, North Bend Division, by its authorized representative 
and stipulate as follows: 

1. Claimant suffered a traumatic amputation of his 
right hand in the course and scope of his employment at WEYER
HAEUSER TIMBER COMPANY, North Bend, on August 21, 1972. That 
claim was closed by Determination Order on March 23, 1973. 

2. Claimant's aggravation rights expired on March 23, 
1978. 

3. On September 11, 1978, claimant's treating physician, 
Dr. John R. Jarrett, M.D., plastic and reconstructive surgeon, 
advised the employer that surgical revision of scars and neuromas 
on claimant 1s amputateJ hanJ were necessary. surgery was duly 
performed on claimant's hand on October 6, 1978. Claimant is 
temporarily totally disabled from his regular employment due to A 
his surgery. .., 

4. On September 19, 1978, claimant filed a request 
for Board's Own Motion re-opening of this claim for further 
benefits. 

5. The employer and claimant hereby agree that this 
claim shall be voluntarily re-opened by the employer for payment 
of claimant's· medical and hospital expenses arising out of the 
surgery of October 6, 1978, and for payment of claimant's 
temporary total disability from October 6, 1978, until claimant 
is released by his treating physician for return to employment. 

6. The employer shall withhold from claimant's 
compensation a sum not to exceed $50.00 as a reasonable attorney's 
fee for claimant's attorney with respect·to this matter. 
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CARMAN L. SIMONS, CLAIMANT
David A. Vinson, Claimant's Atty.
Stipulation and Order Board's
Own Motion

COM S NOW the claimant by his attorney DAVID A. VINSON
and the direct responsibility employer, W Y RHA US R TIMB R
COMPANY, North Bend Division, by its authorized representative
and stipulate as follows;

1. Claimant suffered a traumatic amputation of his
right hand in the course and scope of his employment at W Y R
HA US R TIMB R COMPANY, North Bend, on August 21, 1972. That
claim was closed by Determination Order on March 23, 1973.

WCB CAS NO. Ur.assigned November 15, 1978

1978,
2. Claimant's aggravation rights expired on March 23,

3. On September 11, 1978, claimant's treating physician,
Dr. John R. Jarrett, M.D., plastic and reconstructive surgeon,
advised the employer that surgical revision of scars and neuromas
on claimant’s amputated hand were necessary. Surgery was duly
performed on claimant's hand on October 6, 1978. Claimant is
temporarily totally disabled from his regular employment due to
his surgery.

4. On September 19, 1978, claimant filed a request
for Board's Own Motion re-opening of this claim for further
benefits,

5. The employer and claimant hereby agree that this
claim shall be voluntarily re-opened by the employer for payment
of claimant'S medical and hospital expenses arising out of the
surgery of October 6, 1978, and for payment of claimant's
temporary total disability from October 6, 1978, until claimant
is released by his treating physician for return to employment.

6. The employer shall withhold from claimant's
compensation a sum not to exceed $50.00 as a reasonable attorney's
fee for claimant's attorney with respect to this matter.

m

m
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WCB CASE NO. 77-4803 

JACK SNIDER, CLAIMANT 
Jones, Lang, Klein, Wolf 

& Smith, Claimant's Atty. 
ChGn~y & K~ll~y, D~£~~~~ Atty. 
Request for Review by Claimant 

November 15, 1978 

Reviewed by Board Members Moore and Phillips. 

Claimant seeks Board review of the Administrative Law 
Judge's (ALJ)' order wnTch affirmed the"carrier's'partial denial 
of his low back problems which he alleges are related to a 
knee injury sustained on July 14, 1976. 

The Board, after de novo review, affirms and adopts the 
Opinion and Order of the ALJ, a copy of which is attached hereto 
and, by this reference, is made a part hereof. 

ORDER 

The order of the ALJ, dated June 28, 1978·, is affirmed. 

WCB CASE NO. 78-2498 

ROSIE VAN WILLI-~MS, CLAIMANT 
Doblie, Bischoff & Mur·ray 

Claimant's Atty. 
Souther, Spaulding, Kinsey, Williamson 

& Schwabe, Defense Atty. 
Order Of Dismissal 

November 15, 1978 

A request for review, having been duly filed with the 
Workers' Compensation Board in the above entitled matter by 
the employer, and said request for review now having been with
drawn, 

IT IS THEREFORE ORDERED that the request for review now 
pending before the Board is hereby dismissed ~nd the order of 
the Administrative Law Judge is final by operation of law. 

Entered at Salem, Oregon and copies mailed to: 

-ss-

JACK SNID R, CLAIMANT
Jones, Lang, Klein, Wolf

& Smith, Claimant's Atty.
Ghenev £ KslUy, Atty.Request for Review by Claimant

Reviewed by Board Members Moore and Phillips.
Claimant seeks Board review of the Administrative Law

Judge's (ALJ)’ order wliich affirmed the" carrier ' s‘partial denial
of his low back problems which he alleges are related to a
knee injury sustained on July 14, 1976.

The Board, after de novo review, affirms and adopts the
Opinion and Order of the ALJ, a copy of which is attached hereto
and, by this reference, is made a part hereof.

ORDER

The order of the ALJ, dated June 28, 1978, is affirmed.

WCB CAS NO. 77-4803 November 15, 1978

WCB CAS NO. 78-2498
ROSI VAN WILLIAMS, CLAIMANT
Doblie, Bischoff & Murray
Claimant's Atty.

Souther, Spaulding, Kinsey, Williamson
& Schwabe, Defense Atty.

Order Of Dismissal

November 15, 1978

A request for review, having been duly filed with the
Workers' Compensation Board in the above entitled matter by
the employer, and said request for review now having been with
drawn,

IT IS TH R FOR ORD R D that the request for review now
pending before the Board is hereby dismissed and the order of
the Administrative Law Judge is final by operation of law.

 ntered at Salem, Oregon and copies mailed to:
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CASE NO. 77-7135 

RONALD J. FRITZ, CLAIMANT 
Emmons, Kyle, Kropp & Kryger 

Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
R~~u~~t f6~ Review by the SAIF 

November .17, 1978 

Reviewed by Board Members Wilson and Moore. 

The· State Accident Insurance Fund seeks Board review 
of the Administrative Law Judge's (ALJ) order which disapproved 
its partial denial, thereby considering claimant's claim to 
be in an accepted status as to his low back and neck injuries. 
Claimant was also granted compensation equal to 96° for 30% 
unscheduled low back and neck disability and an attorney's fee 
W9t~ g.~nted, 

The Board, after de nova review, affirms and adopts the 
Opinion and Order of the ALJ, a copy of which is attached hereto 
and, by this reference, is made a part hereof. 

ORDER 

The order of the ALJ, dated June 13, 1978, is affirmed 

Claimant's attorney is hereby granted a reasonable at
torney's fee for his services in connection with this Board re
view in the amount of $300., payable by the Fund. 

SAIF CLAIM NO. YA 483046 

DAVE R. HIEBERT, CLAIMANT 
Emmons, Kyle, Kropp & Kryger 

Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Own Motion Determination 

November 17, 1978 

Claimant had sustained injuries on June 20 and June 30, 
1955 which resulted in him filing a claim for injury to his 
knees (later the medical history indicated that the injury was 
only to the left knee). The claim was closed as a "medical 
only" on July 28, 1955 and was later reopened in February 1956 
for a medial meniscectomy in March by Or. Carlson and a repeat 
arthrotomy and debridement of the joint in Ju~y 1956. The 
claim was closed in December 1956 with an, award equal to 50% 
loss use of the left leg. 
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RONALD J. FRITZ, CLAIMANT
 mmons, Kyle, Kropp & Kryger

Claimant's Atty,
SAIF, Legal Services, Defense Atty.

Review by the SAIF
Reviewed by Board Members Wilson and Moore.
The- State Accident Insurance Fund seeks Board review

of the Administrative Law Judge's (ALJ.) order which disapproved
its partial denial, thereby considering claimant's claim to
be in an accepted status as to his low back and neck injuries.
Claimant was also granted compensation equal to 96° for 30%
unscheduled low back and neck disability and an attorney’s fee

gcaated.
The Board, after de novo review, affirms and adopts the

Opinion and Order of the ALJ, a copy of which is attached hereto
and, by this reference, is made a part hereof.

ORD R
The order of the ALJ, dated June 13, 1978, is affirmed
Claimant's attorney is hereby granted a reasonable at

torney's fee for his services in connection with this Board re
view in the amount of $300., payable by the Fund.

WCB CAS NO. 77-7135 November ,17, 1978

m

SAIF CLAIM NO. YA 483046
DAV R. HI B RT, CLAIMANT
 mmons, Kyle, Kropp & Kryger

Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Own Motion Determination

November 17, 1978

Claimant had sustained injuries on June 20 and June 30,
1955 which resulted in him filing a claim for injury to his
knees (later the medical history indicated that the injury was
only to the left knee), The claim was closed as a "medical
only" on July 28, 1955 and was later reopened in February 1956
for a medial meniscectomy in March by Dr. Carlson and a repeat
arthrotomy and debridement of the joint in July 1956. The
claim was closed in December 1956 with an- award equal to 50%
loss use of the left leg.

#
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In 1957 the claim was reopened fo~~ surgery by Dr. Kimber
ley. Prior to this only the left knee had been involved, how
ever, after the surgery in 1957 the right knee began to bother 
claimant. The claim for that condition was accepted on the 
grounds that the right knee had been aggravated by the abnormal 
stresses placed on it because of claimant's left knee condition. 
In December 1957 the clai~ was closed, based on Dr. Kimberley's 
opinion, with an award equal to 15% loss use of the right leg. 
Claimant appealed and obtained an additional award equal to 15% 
loss use of the.right leg. At the present time claimant has 50% 
loss of use of his left leg and 30% loss of use of his right leg~ 

Nothing further was done for several years and then claim
ant was seen by Dr. Becker to whom claimant reported that his 
left leg was more troublesome than it had been in the past but 
he felt he could live with his right leg as it was. Dr. Becker, 
in November 1971, gave some consideration to the possibility of 
a prosthetic replacement of the knee joints and Dr. Chester, 
after seeing claimant in March 1972, stated that the patient 1 s 
degenerative arthrosis had undergone spontaneous and natural 
progression over the years to the point of moderately severe 
incapacity. 

Claimant requested that his claim be reopened pursuant to 
ORS~~~-~,~ inasmuch as his aggr~VAtio~ ri~htg had gxpirgd: how• 
ever, the request was denied by an Ow·n Motion Order, dated Octo
ber 26, 1972. 

Dr. Becker, on February 19, 1974, again requested the 
claim to be reopened for treatment, offering prosthetic joints 
for both knees~ On April 3, -1974 the Board, under its own motion 
jurisdicti6n, ordered the claim reopened for further medical care 
and treatment and for payment of associated temporary total dis
ability from the date clai~ant was hospitalized. On May 8, 1974 
Dr. Becker performed a total left knee arthroplasty and, on June 
20, 1974, the same operation was performed on claimant's right 
knee. 

Claimant's knee problems apparently improved and, on June 
3, 1975, Dr. Becker rec·ommended that claimant's claim be closed. 
Based upon a recommendation from the Evaluation Division, the 
Board entered its Own Motion Determination on June 26, 1975 whereby 
claimant was granted compensation for temporar,y total disability 
from May 6, 1974 to June 3, 1975. 

In May 1977 the Fund voluntarily reopened claimant's claim, 
based upon Dr. Becker's-report that claimant was having medial 
pain in the right. leg. X-rays showed moderate osteophytes in 
both knees but only the right knee was causing serious trouble. 
On January 23, 1978 an exploration of the right knee revealed that 
claimant's artificial joint replacements were well secured and 
in good position; there was a minimal amount of wear present. 
Claimant had articulating o~teophytes along the medial articular 
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In 1957 the claim was reopened for surgery by Dr. Kimber
ley. Prior to this only the left knee had been involved, how
ever, after the surgery in 1957 the right knee began to bother
claimant. The claim for that condition was accepted on the
grounds that the right knee had been aggravated by the abnormal
stresses placed on it because of claimant's left knee condition.
In December 1957 the claim was closed,, based on Dr. Kimberley's
opinion, with an award equal to 15% loss use of the right leg.
Claimant appealed and obtained an additional award equal to 15%
loss use of the .right leg. At the present time claimant has 50%
loss of use of his left leg and 30% loss of use of his right leg.

Nothing further was done for several years and then claim
ant was seen by Dr. Becker to whom claimant reported that his
left leg was more troublesome than it had been in the past but
he felt he could live with his right leg as it was. Dr. Becker,
in November 1971, gave some consideration to the possibility of
a prosthetic■replacement of the knee joints and Dr. Chester,
after seeing claimant in March 1972, stated that the patient's
degenerative arthrosis had undergone spontaneous and natural
progression over the years to the point of moderately severe
incapacity.

Claimant requested that his claim be reopened pursuant to
ORS ^5^.278 inasmuch as his aggravation rights had Qxpirod; how
ever, the request was denied by an Own Motion Order, dated Octo
ber 26, 1972.

Dr. Becker, on February 19, 1974, again requested the
claim to be reopened for treatment, offering prosthetic joints
for both knees. On April 3, 1974 the Board, under its own motion
jurisdiction, ordered the claim reopened for further medical care
and treatment and for payment of associated temporary total dis
ability from the date claimant was hospitalized. On May 8, 1974
Dr. Becker performed a total left knee arthroplasty and, on June
20, 1974, the same operation was performed on claimant's right
knee.

#

Claimant's knee problems apparently improved and, on June
3, 1975, Dr. Becker recommended that claimant's claim be closed.
Based upon a recommendation from the  valuation Division, the
Board entered its Own Motion Determination on June 26, 1975 whereby
claimant was granted compensation for temporary. total disability
from May 6, 1974 to June 3, 1975.

In May 1977 the Fund voluntarily reopened claimant's claim,
based upon Dr. Becker's■report that claimant was having medial
pain in the right leg. X-rays showed moderate osteophytes in
both knees but only the right knee was causing serious trouble.
On January 23, 1978 an exploration of the right knee revealed that
claimant's artificial joint replacements were well secured and
in good position; there was a minimal amount of wear present.
Claimant had articulating osteophytes along the medial articular
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which Dr. Becker removed on both the medial femoral and 
the tibial plateau. 

On May 31, 1978 Dr. Becker reported that x-rays revealed 
the articular margin to appear to remain smooth without extra 
osseous formation in the area where the osteophytes were removed. 
He felt that the claim could be closed in approximately six 
months. However, on June 16, 1978 Dr. Becker, after examining 
claimant, thought there was a possibility that·he could have 
some loosening of the tibial component although it was not ap
parent at the time of the surgery. If claimant continued to 
have symptomatology· a knee arthrogram was recommended to rule 
out a loosening of the tibial component. 

The right knee arthrogram performed by Dr. Becker on Sep
tember 22# 1978, revealed no significant degree of loosening 
of the prosthesis which claimant had previously had inserted 
in his right knee joint. On September 2.9, 1978 Dr. Becker did 
a closing evaluation of claimant's disability and felt that• 
claimant still had some pain in the right knee, post medial 
compartment replacement arthroplasty, without evidence of loos
ening. He also had post-marginal osteophyte excision, with re
sidual synovitis as an explanation for his pain. Claimant's 

condition was medically stationary and his claim could be closed 
on the basis of the closing examination as well as the previously 
submitted examinations. In his closing report, Dr.· Becker in- Q\ 
eluded a list submitted to him by the ciaimant outlining all of W 
his limitations and troubles which include constant pain in the 
right leg with a ttheart beat throb", a right soreness which 
awakens him at night, the need for crutches almost every day 
at least part time, difficulty climbing stairs or carrying even a 
light weighi. Dr. Becker 1 s examination.showed no significant 
atrophy or swelling in the calf or thigh but there was some ef
fusion and tenderness in the right knee. Claimant had good range 
of motion with pain at the extremes. 

On October l6, 1978 the Fund requested a determination of 
claimant's disability and, on November 6, 1978, the Evaluation 
Division of the Workers' Compensation Department recommended that 
the Board award claimant additional compensation for temporary 
total disability from January 23, 1978 through September 29, 
1978 and an additional award equal to 50% loss use of the right 
leg. 

The Board concurs in this recommendation. 
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margins which Dr. Becker removed on both the medial femoral and
the tibial plateau.

On May-31, 1978 Dr. Becker reported that x-rays revealed
the articular margin to appear to remain smooth without extra
osseous formation in the area where the osteophytes were removed.
He felt that the claim could be closed in approximately six
months. However, on June 16, 1978 Dr. Becker, after examining
claimant, thought there was a possibility that* he could have
some loosening of the tibial component although it was not ap
parent at the time of the surgery. If claimant continued to
have symptomatology a knee arthrogram was recommended to rule
out a loosening of the tibial component.

The right knee arthrogram performed by Dr. Becker on Sep
tember 22, 1978, revealed no significant degree of loosening
of the prosthesis which claimant had previously had inserted
in his right knee joint. On September 29, 1978 Dr. Becker did
a closing evaluation of claimant’s disability and felt that ♦
claimant still had some pain in the right knee, post medial
compartment replacement arthroplasty, without evidence of loos
ening. He also had post-marginal osteophyte excision, with re
sidual synovitis as an explanation for his pain. Claimant's
condition was medically stationary and his claim could be closed
on the basis of the closing examination as well as the previously
submitted examinations. In his closing report. Dr.' Becker in
cluded a list submitted to him by the claimant outlining all of
his limitations and troubles which include constant pain in the
right leg with a "heart beat throb", a right soreness, which
awakens him at night, the need for crutches almost every day
at least part time, difficulty climbing stairs or carrying even a
light weight. Dr. Becker's examination showed no significant
atrophy or swelling in the calf or thigh but there was some ef
fusion and tenderness in the right knee. Claimant had good range
of motion with pain at the extremes.

#

On October 1'6, 1978 the Fund requested a determination of
claimant’s disability and, on November 6, 1978, the  valuation
Division of the Workers' Compensation Department recommended that
the Board award claimant additional compensation for temporary
total disability from January 23, 1978 through September 29,
1978 and an additional award equal to 50% loss use of the right
leg 

The Board concurs in this recommendation.

m
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Claimant is awarded compensation from January 23, 1978, 
the date Dr. Becker performed the last surgery, and until Septem
ber 29, 1978, the date of Dr. Becker's closing report which found 
claimant to be medically stationary. Claimant is also awarded 
compensation equal to 50% loss use of his right leg. These 
awards are in addition to any previous awards received by claim
ant for his industrial injury of June 20, 1955. 

CLAIM NO. B l04C 351167 

JERRY HURLEY, CLAIMANT 
Oo~li~, Bischoff & Murray· 

Claimant's Atty. 
Long, Neuner, Dole, Caley 

& Kolberg, Defense Atty. 
Own Motion Order 

November 17, 1978 

On October 9, 1978 the Board received from claimant, by 
and through one of his ·attorneys, a pefition to convene a hear
ing pursuant to ORS 656. 27'8 for the purpose of reopening claim-

. ant's claim for his injury sustained on May 21, 1969 while em
ployed by Douglas Fir Plywood. Claimant's claim had been ac
cepted and was closed on June 18, 1971 by a Determination Or
der which awarded him no compensation. Claimant's aggravation 
rights have expired. The petition is supported by a medical 
report from Dr. Streitz. 

The carrier, Fireman's Fund Insurance Company, had been 
furnished a copy of the petition and, on October 17, 1978, the 
Board requested it to advise the Board within 20 days of its 
position on the request for own motion relief. 

On October 31, 1977 the carrier responded, stating it op
posed the reop~ning of the claim. The response indicated that 
Dr. Streitz had not treated the Claimant before nor did he have 
any knowledge of claimant's previous condition and he had not 
asked the previous treating doctor in Eugene for his records. 

The Board, after giving dJe consideration to the report 
of Dr. Streitz, dated August 15, 1978, and the response from 
the carrier, dated October 31, 1978, concludes that, at the 
present time, it dces not have sufficient medical information 
to justify reopening claimant's claim, therefore, claimant's 
petition for the Board to exercise its own motion jurisdic
tion pursuant to ORS 656.278 and reopen his claim should be 
denied. 

IT IS SO ORDERED. 
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Claimant is awarded compensation from January 23, 1978,
•the date Dr. Becker performed the last surgery, and until Septem
ber 29, 1978, the date of Dr. Becker's closing report which found
claimant to be medically stationary. Claimant is also awarded
compensation equal to 50% loss use of his right leg. These
awards are in addition to any previous awards received by claim
ant for his industrial injury of June 20, 1955.

ORD R

CLAIM NO. B 104C 351167 November 17, 1978
J RRY HURL Y, CLAIMANT

Bischoff & Murray'
Claimant's Atty.

Long, Neuner, Dole, Caley
St Kolberg, Defense Atty.

Own Motion Order
On October 9, 1978 the Board received from claimant, by

and through one of his attorneys, a petition to convene a hear
ing pursuant to ORS 656.27'8 for the purpose of reopening claim
ant's claim for his injury sustained on May 21, 1969 while em
ployed by Douglas Fir Plywood. Claimant's claim had been ac
cepted and was closed on June 18, 1971 by a Determination Or
der which awarded him no compensation. Claim.ant's aggravation
rights have expired. The petition is supported by a medical
report from Dr. Streitz. •

The carrier. Fireman's Fund Insurance Company, had been
furnished a copy of the petition and, on October 17, 1978, the
Board requested it to advise the Board within 20 days of its
position on the request for own motion relief.

On October 31, 1977 the carrier responded, stating it op
posed the reopening of the claim. The response indicated that
Dr. Streitz had not treated the cLaimant before nor did he have
any knowledge of claimant's previous condition and he had not
asked the previous treating doctor in  ugene for his records.

The Board, after giving due consideration to the report
of Dr. Streitz, dated August 15, 1978, and the response from
the carrier, dated October 31, 1978, concludes that, at the
present time, it dees not have sufficient medical information
to justify reopening claimant's claim, therefore, claimant's
petition for the Board to exercise its ov;n motion jurisdic
tion pursuant to ORS 656.278 and reopen his claim should be
denied.

IT IS SO ORD R D.
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       NO. 985 C 2105 

MINNIE B. JOHNSON, CLAIMANT 
William Whitney, Claimant's Atty. 
Charles Holloway III, Defense Atty. 
Own Motion Order 

November 17, 1978 

On January 4, 1977 claimant, by and through her attorney, 
requested the Board to reopen her claim for an industrial injury 
sustained on July 30, 1968. Claimant's aggravation rights had 
expired and_ she requested the Board to act pursuant to the pro-. 
visions of ORS 656.278. The carrier contested the claimant's 
request and the matter was referred to the Board's Hearings Div
ision for a hearing. After the hearing, the Administrative Law 
Judge recommended that claimant's request for own motion relief 
be denied on the grounds that claimant had failed to establish 
any basis for such relief. 

On November 3, 1977 an Own Motion Order denied claimant's 
petition for own motion relief. 

On March 29, 1978 claimant requested a hearing. ORS 656. 
278(3) provides that claimant has no right to a hearing except 
when the order diminishes or terminates a former award. Claim
ant's attorney was advised by the Board on April 11, 1978 that 
the request for hearing could only be construed a~ a new request 
to reopen claimant's claim pursuant to the provisions of ORS 656. 
278 an~ th~t it would be neceBBary to provide additional medical 
evidence sufficient to convince the Board that the new request 
should be granted. 

On October 3, 1978 claimant responded, stating that a 
medical report from Dr. Warren L. Anderson, dated June 16, 1978, 
was being furnished to the Board in support of claimant's new 
request to reopen her claim. This letter further indicated that 
on or about August 8, 1978 claimant was referred to the Pain 
Clinic at Emanuel Hospital in Portland and that because claim
ant's employer was no longer in business a copy of the enclosed 
information was being submitted to the attorneys for the carrier. 

On October 17, 1978 the Board informed the carrier of 
the renewed request for own motion relief and asked to be ad
vised within 20 days of the carrier's position with respect to 
this request. 

On November 1, 1978 the carrier, by and through its 
attorney, responded, stating that Dr. Anderson's report of June 
16, 1978 did not, in fact, support an increase in permanent 
partial disability. The report stated, "However, the exact 
nature of this condition is not clear in that there appears 
to be considerable psychologic overlay. Furthermore it would 
be difficult to rationally explain the deterioration on the 
basis of her 1968 injury". The carrier contends this report 
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MINNI B. JOHNSON, CLAIMANT
William Whitney, Claimant's Atty.
Charles Holloway III, Defense Atty.
Own Motion Order

On January 4, 1977 claimant, by and through her attorney,
requested the Board to reopen her claim for an industrial injury
sustained on July 30, 1968. Claimant's aggravation rights had
expired and. she requested the Board to act pursuant to the pro-,
visions of ORS 656.278. The carrier contested the claimant's
request and the matter was referred to the Board's Hearings Div
ision for a hearing. After the hearing, the Administrative Law
Judge recommended that claimant's request for own motion relief
be denied on the grounds that claimant had failed to establish
any basis for such relief.

On November 3, 1977 an Own Motion Order denied claimant's
petition for own motion relief.

On March 29, 1978 claimant requested a hearing. ORS 656.
278(3) provides that claimant has no right to a hearing except
when the order diminishes or terminates a former award. Claim
ant's attorney v/as advised by the Board on April 1 1, 1978 that
the request for hearing could only be construed as a new request
to reopen claimant's claim pursuant to the provisions of ORS 656.
278 and that it wcuW be nsceosary to provide additional medicalevidence sufficient to convince the Board that the new request
should be granted.

On October 3, 1978 claimant responded, stating that a
medical report from Dr. Warren L. Anderson, dated June 16, 197.8,
was being furnished to the Board in support of claimant's nev7
request to reopen her claim. This letter further indicated that
on or about August 8, 1978 claimant was referred to the Pain
Clinic at  manuel Hospital in Portland and that because claim
ant's employer was no longer in business a copy of the enclosed
information was being submitted to the attorneys for the carrier.

On October 17, 1978 the Board informed the carrier of
the renewed request for own motion relief and asked to be ad-
vised within 20 days of the carrier's position with respect to
this request.

On November 1, 1978 the carrier, by and through its
attorney, responded, stating that Dr. Anderson's report of June
16, 1978 did not, in fact, support an increase in permanent
partial disability. The report stated, "Hov;ever, the exact
nature of this condition is not clear in that there appears
to be considerable psychologic overlay. Furthermore it would
be difficult to rationally explain the deterioration on the
basis of her 1968 injury". The carrier contends this report

CLAIM NO. 985 C 2105 November 17, 1978

-60-

«

9

, , 



        
          
       

       
           

           
            
          

        
        

         
           

           
  

      
   
    

 
    
     

   
      
        

        
          

         
            
           

          
          

  
        

             
         
       

        
            

          
           

           

net guppor~ ~hQ finding thJt olJimant'~ pr@~@nt condition 
is related to her industrial injury of July 30, 1968, there
fore, it opposed the reopening ~1-claimant's claim. 

The Board, after considering the medical information 
contained in Dr. Anderson 1 s report as well as the report from 
Dr. Foley, dated September 29, 1976, a copy of which was fur
nished to the Board by the carrier and was.a report which was 
relied upon by claimant at her previous own motion hearing, 
concludes that there is insufficient medical evidence to jus
tify granting of claimant's claim for own motion relief. 

ORDER 

Claimant's request received on October 5, 1978 that the 
Board reopen her claim for an industrial injury suffered on July· 
30, 1968 be reopened purscant to the provisions of ORS 656.278 
is hereby denied. 

WCB CASE NO. 77-7915 

DONALD KOSANKE, CLAIM.A.NT 
Emmons, Kyle, Kropp & Kryger, 

Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant 
Cross-appealed by the SAIF 

November 17, 1978 

Reviewed by Board Members Wilson and Phillips. 

Claimant seeks Board review of the Administrative Law 
Judge's (ALJ) order which approved the State Accident Insur
ance Fund's denial of his aggravation claim and awarded him 
compensation for temporary tot~l disability from July 19, 1977 
to October 18, 1977. He also assessed a pe~alty equal to 20% 
of the compensation due October 18, 1977 to February 10, 1978. 
Claimant contends he has proven an aggravation claim. The Fund 
contends the award for time loss and penalties and attorney's 
fees are incorrect. 

Claimant, then a 49-year-old truck driver, slipped while 
getting out of a truck on May 19, 1973, injuring his back and 
right leg. Dr. Bec'.~er diagnosed acute lumbosacru.l sprain, with 
chronic lumbosacr~l strain symptomatology and mild sciatic 
radiculopathy on the right. Claimant was treated conservatively 
and was found to be medically stationary on March 1, 1974. Dr.· 
Becker recommended claimant not return to his former heavy work 
but he could do light or medium work not requiring repetitious 
stooping, bending or lifting at the waist if such work was avail
able. 
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doss not support tho finding that claimant's present condition
is related to her industrial injury of July 30, 1968, there
fore, it opposed the reopening of claimant’s claim.

The Board, after considering the medical information
contained in Dr. Anderson's report as well as the report from
Dr. Foley, dated September 29, 1976, a copy of which was fur
nished to the Board by the carrier and was.a report which was
relied upon by claimant at her previous own motion hearing,
concludes that there is insufficient medical evidence to jus
tify granting of claimant's claim for own motion relief.

ORD R
Claimant's request received on October 5, 1978 that the

Board reopen her claim for an industrial injury suffered on July
30, 1968 be reopened pursuant to the provisions of ORS 656.278
is hereby denied.

m

WCB CAS NO. 77-7915 November 17, 1978
DONALD KOSANK , CLAIMANT
 mmons, Kyle, Kropp & Kryger,

Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant
Cross-appealed by the SAIF

Reviewed by Board Members Wilson and Phillips.
Claimant seeks Board review of the Administrative Law

Judge's (ALJ) order which approved the State Accident Insur
ance Fund's denial of his aggravation claim and awarded him
compensation for temporary total disability from July 19, 1977
to October 18, 1977. He also assessed a penalty equal to 20%
of the compensation due October 18, 1977 to February 10, 1978.
Claimant contends he has proven an aggravation claim. The Fund
contends the award for time loss and penalties and attorney's
fees are incorrect.

Claimant, then a 49-year-old truck driver, slipped while
getting out of a truck on May 19, 1973, injuring his back and
right leg. Dr. Becker diagnosed acute lumbosacral sprain, with
chronic lumbosacril strain symptomatology and mild sciatic
radiculopathy on the right. Claimant was treated conservatively
and was found to be medically stationary on March 1, 1974. Dr.
Becker recommended claimant not return to his former heavy work
but he could do light or medium work not requiring repetitious
stooping, bending or lifting at the waist if such work was avail
able.
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A Determination Order, dated June 3, 1974, awarded 
claimant compensation equal to 80° for 25%.unscheduled disabil
ity for his low back injury. 

Claimant appealed, contending he·was permanently and 
totally disabled. ALJ Fitzgerald found claimant ~as not per
manently and totally disabled, but he increased his award to 
160° for 50% unscheduled disability for his back injury. This 
order, dated September 19, 1974, was affirmed by the Board on 
January 24, 1975 and by the circuit court on March 28, 1975. 

Br. Hoda conllnueJ to treat claimant from 1976 through 
1977. Dr. Hoda's chart notes reflect that an EMG test was nor
mal and claimant's pain medication relieved his pain. Claimant 
had good and bad days. On July 19, 1977 Dr. Hoda reported claim
ant's pain was a little worse and another EMG, done on July 26, 
1977, revealed mild radiculopathy of L5 on the right and less 
likely Sl nerve root problems. A myelogram, in October 1977, re-

·vealed a defect at L4-L5 and LS-Sl. 

Claimant has not returned to his regular work as a truck 
driver since his original injury in 1973, although he did work 
from April 1975 to February 1976 as an appliance and fireplace 
salesman. Claimant then worked for 4-5 months for his brother 
in a selling job until the business was sold. Claimant was able 
to do this job without significant problems as it didn't require 
any lifting and he could sit or stand as he chose. He has not 
worked at any job since May 1976 and feels he cannot. 

On October 18, 1977 claimant filed a claim for aggrava
tion, based on Dr. Heda's October 13, 1977 report that claimant 
had not improved with conservative treatment and his condition 
had worsened as the pain increased; also, the leg pain had be
come worse. Dr. Hoda considered surgery. 

The Fund commenced payment of time loss on October 18, 
1977 and paid it-until February 10, 1978 when it denied claim
ant's aggravation claim. 

In December 1977 Dr. Pasquesi felt claimant was medically 
stationary unless surgery was to be performed. He recomrnended 
claim closure without any additional impairment than previously 
awarded. 

Dr. Anderson rep6rted in January 1978 that he did not 
feel claimant had a rupture of an intervertebral disc nor was 
he a candidate for surgery. He said claimant could return to 
work not requiring heavy stooping, bending and lifting activi
ties. He felt the total loss of function due to his 1973 injury 
was mild and that claimant was stationary. 

-G2-

A Determination Order, dated June 3, 1974, awarded
claimant compensation equal to 80° for 25%.unscheduled disabil
ity for his low back injury.

Claimant appealed, contending he'was permanently and
totally disabled. ALJ Fitzgerald found claimant was not per
manently and totally disabled, but he increased his award to
160° for 50% unscheduled disability for his back injury. This
order, dated September 19, 1974, was affirmed by the Board on
January 24, 1975 and by the circuit court on March 28, 1975.

Dr. Hoda continued to treat claimant from 1976 through
1977. Dr. Hoda’s chart notes reflect that an  MG test was nor
mal and claimant's pain medication relieved his pain. Claimant
had good and bad days. On July 19, 1977 Dr. Hoda reported claim
ant's pain was a little worse and another  MG, done on July 26,
1977, revealed mild radiculopathy of L5 on the right and less
likely SI nerve root problems. A myelogram, in October 1977, re-
'vealed a defect at L4-L5 and L5-S1.

Claimant has not returned to his regular work as a truck
driver since his original injury in 1973, although he did work
from April 1975 to February 1976 as an appliance and fireplace
salesman. Claimant then worked for 4-5 months for his brother
in a selling job until the business was sold. Claimant was able
to do this job v;ithout significant problems as it didn't require
any lifting and he could sit or stand as he chose. He has not
worked at any job since May 1976 and feels he cannot.

On October 18, 1977 claimant filed a claim for aggrava
tion, based on Dr. Hoda's October 13, 1977 report that claimant
had not improved with conservative treatment and his condition
had worsened as the pain increased; also, the leg pain had be
come worse. Dr. Hoda considered surgery.

The Fund commenced payment of time loss on October 18,
1977 and paid it until February 10, 1978 when it denied claim
ant's aggravation claim.

In December 1977 Dr. Pasquesi felt claimant was medically
stationary unless surgery v;as to be performed. He recommended
claim closure without any additional impairment than previously
awarded.

m

Dr. Anderson reported in January 1978 that he did not
feel claimant had a rupture of an intervertebral disc nor was
he a candidate for surgery. He said claimant could return to
work not requiring heavy stooping, bending and lifting activi
ties. He felt the total loss of function due' to his 1973 injury
was mild and that claimant was stationary.

#
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In March 1978 Dr. Hoda ~~ported claimant's symptoms were 
stable and the amount of dlaiilidh£ 1~ ~ain was easily controlled 
by limiting his activity. He felt, based on claimant's general 
health, which was not the best, that .surgery was contraindicated. 

Attached to claimant's claim for aggravat~on was a copy 
of a letter from his attorney to Dr. Hoda in which Dr. Hoda 
checked the box indicating he did not feel claimant was able 
to return to his regula~ ~mployment and had been so disabled 
since July 19, 1977. 

The ALJ found claimant did not meet his burden of prov
ing that his condition was worse and that the worsening was 
connected to his industrial injury. He awarded claimant com
pensation for temporary total disability from July 19, 1977; the 
date Dr. Hoda said claimant was unable to work, through October 
18, 1977, the date claimant filed his claim for aggravation.· 
Because the Fund's denial was not made within 60 days after it 
had notice of claimant's claim the ALJ assessed a penalty equal 
to 20% of the compensation for temporary total disability due 
claimant from October 18, 1977 to February 10, 1978 and awarded 
an attorney's fee of $250. 

The Board, after de novo review, finds claimant is not 
entitred to compensation for temporary total disability from 
July 19, 1977 ~hrough October 18, 1977. Dr. Heda's indication on 
November 17, 1977 that claimant had not been able to return to 
his regular employment since July 19, 1977 is not sufficient; 
claimant has not been able -to return to his regular employment· 
sine~ his original injury on May 19, 1973. Dr. Hoda does not 
state whether or not claimant's inability to work was the re
sult of his worsened condition. Dr. Hoda's office notes on 
July 19, 1977 likewise do not relect that claimant's condition 
in all medical probability had worsened. His reports after that 
date continue to state that claimant's condition was stable and 
finally, after two independent examinations, he said that claim
ant did not need additional surgery. 

Claimant is only entitled to compensation for temporary 
total disability from October 18, 1977 to February 10, 1978. · 

The ALJ discusses the John C. Lane case .. WCB 72-2622(1973). 
In.that case an aggravation claim was filed on June 2, 1972 with 
a medical report, dated April 17, 1972, recommending surgery 
which was done on August 7, 1972. The claim was neither denied 
nor accepted nor was payment of temporary total disability made 
within 60 days. The employer accepted claimant's claim at the 
hearing and the hearing officer ordered payment of temporary 
total disability to begin on June 2, 1972. The Board modified 
this order, commencing compensation for temporary total disabil
ity on April 17, 1972, based on medical reports. The present 
case differs in that it is a denied aggravation claim. The Fund 
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In March 1978 Dr. Hoda reported claimant's symptoms werestable and the amount of claimah€'s pain was easily controlled
by limiting his activity. He felt, based on claimant's general
health, which was not the best, that .surgery was contraindicated.

Attached to claimant's claim for aggravation was a copy
of a letter from his attorney to Dr. Hoda in which Dr. Hoda
checked the box indicating he did not feel claimant was able
to return to his regular' employment and had been so disabled
since July 19, 1977.

The ALJ found claimant did not meet his burden of prov
ing that his condition was worse and that the worsening was
connected to his industrial injury. He awarded claimant com
pensation for temporary total disability from July 19, 1977, the
date Dr. Hoda said claimant was unable to work, through October
18, 1977, the date claimant filed his claim for aggravation.'
Because the Fund's denial was not made within 60 days after it
had notice of claimant's claim the ALJ assessed a penalty equal
to 20% of the compensation for temporary total disability due
claimant from October 18, 1977 to February 10, 1978 and awarded
an attorney's fee of $250.

The Board, after de novo review, finds claimant is not
entitTed to compensation for temporary total disability from
July 19, 1977 through October 18, 1977. Dr, Hoda's indication on
November 17, 1977 that claimant had not been able to return to
his regular employment since July 19, 1977 is not sufficient;
claimant has not been able to return to his regular employment
since his original injury on May 19, 1973. Dr. Hoda does not
state whether or not claimant's inability to work was the re
sult of his worsened condition. Dr. Hoda's office notes on
July 19, 1977 likewise do not relect that claimant's condition
in all medical probability had worsened. His reports after that
date continue to state that claimant's condition was stable and
finally, after two independent examinations, he said that claim
ant did not need additional surgery.

Claimant is only entitled to compensation for temporary
total disability from October 18, 1977 to February 10, 1978.

The ALJ discusses the John C. Lane case.- WCB 72-2622(1973)
In'that case an aggravation claim was filed on June 2, 1972 with
a medical report, dated April 17, 1972, recommending surgery
which was done on August 7, 1972. The claim was neither denied
nor accepted nor was payment of temporary total disability•made
within 60 days. The employer accepted claimant's claim at the
hearing and the hearing officer ordered payment of temporary
total disability to begin on June 2, 1972. The Board modified
this order, commencing compensation for temporary total disabil
ity on April 17, 1972, based on medical reports. The present
case differs in that it is a denied, aggravation claim. The Fund
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payment ror temporary total disability benefits on 
the date of the claim and paid them until its denial. These 
were the only payments due claimant; they were not due neces
sarily to claimant's inability to work but were due because ORS 
656.273(6) requires compensation must be paid within 14 days af-
ti¥ tfie Pund has knowledge that clalm~nt has filed a claim for 
aqqravation. The Fund did this. · 

Secondly~ the ALJ's aisessment of a penalty equal to 20% 
of the compensation due from October 18, 1977. to February 10, 
1978 is incorrect. The Fund commenced payment of compensation 
for temporary total disability on October 18, 1977 and it had 
60 days thereafter within which to accept or to deny the claim. 
The penalty should not commence until December 17, 1977. 

The Board feels that the amount of the penalty is greater 
than warranted .·by the facts. The medical reports were not clear 
and the Fund tried to obtain additional medical·information be
fore accepting or denying the claim. The Board finds that after 
Dr. ·pasquesi's report was made, which was with~n the 60-day time 
limit, Dr. Hoda requested and got another examination by a differ
ent doctor~ this was outside of the 60-day time .limit. Therefore, 
the Board modifies the penalty to 5%.of the compensation due and 
paid for the period of December 17, 1977 through February 10, 
1978. . 

· ORDER 

The ALJ's order, dated June 23, 1978, is modified. 

Claimant is awarded compensation for temporary total dis
ability from October 18, 1977 through February 10, 1978 and the 
State Accident Insurance Fund is allowed to offset such sums as 
it already has paid. 

Further, claimant is awarded a sum equal to 5% of the 
compensation for temporary total disability due and paid for the 
period from December 17, 1977 through February 10, .1978 as and 
for a penalty for the Fund's failure to acce_: ,t or to deny his 

· claim within 60 days .. 

The remainder of the ALJ's order is affirmed in all re
spects. 
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commenced payment for temporary total disability benefits on
the date of the claim and paid them until its denial. These
were the only payments due claimant; they were not due neces
sarily to claimant's inability to work but were due because ORS
656.273(6) requires compensation must be paid within 14 days af-

the Fund has knowledge that claimant has filed a claim for
aggravation. The Fund did this.

Secondly, the :ALJ's assessment of a penalty equal to 20%
of the compensation due from October 18, 1977. to February 10,
1978 is incorrect. The Fund commenced payment of compensation
for temporary total disability on October 18, 1977 and it had
60 days thereafter within which to accept or to deny the claim.
The penalty should not commence until December 17, 1977.

The Board feels that the amount of the penalty is greater
than warranted.by the facts. The medical reports were not clear
and the Fund tried to obtain additional medical■ information be
fore accepting or denying the claim. The Board finds that after
Dr. Pasquesi's report was made, which was within the 60-day time
limit. Dr. Hoda requested and got another examination by a differ
ent doctor; this was outside of the 60-day time limit. Therefore,
the Board modifies the penalty to 5%.of the compensation due and
paid for the period of December 17, 1977 through February 10,
1978.

ORD R
The ALJ's order, dated June 23, 1978, is modified.
Claimant is awarded compensation for temporary total dis

ability from October 18, 1977 through February 10, 1978 and the
State Accident Insurance Fund is allowed to offset such sums as
it already has paid.

Further, claimant is awarded a sum equal to 5% of the
compensation for temporary total disability due and paid for the
period from December 17, 1977 through February 10, .1978 as and
for a penalty for the Fund's failure to accept or to deny his
claim within 60 days..

m

m

The remainder of the ALJ's order is affirmed in all re
spects .
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SAIF CLAIM NO. A 960220 

ORSON C. LEWIS, CLAIMANT 
Pozzi, Wilson, Atchison, Kahn 

& 0 1 Leary, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Own Mition Order 

November 17, 1978 

On August 28, 1978 claimant, by and through one of his 
attorneys, requested the Board to exercise its own motion jur
isdiction pursuant to ORS 656.278 and reopen his claim for an 
industrial injury suffered on November 7, 1962. The claim was 
accepted and initially closed on November 27, 1964 with an 
award equal to 25% permanent partial disability for loss of 
function of the right arm. Claimant's aggravation rights have 
expired. In support of the request the Board was furnished a 
medical report, dated July 9, 1978, from Dr. Cherry who ori
ginally treated claimant for his injury. 

On September 7, 1978 the Fund was requested by the Board 
to advise it of the Fund's position with respect to the request. 
On September 12, 1978 the Fund replied, stating that claimant 
was scheduled for an examination by the Orthopaedic Consultants 
on September 27, 1978 and that the Fund would provide the Board 
with its response as soon as their report was received. 

. . 

On October 26, 1978 the Fund furnished the Board with a 
copy of the Orthopaedic Consultants' report, dated October 10, 
1978, and, based upon said report, stated it would oppose a 
reopening of claimant's claim. 

Dr. Cherry feels claimant is fairly symptomatic; he could 
not compare him with recent times but said that claimant states 
he is worse than he was previously. Dr. Cherry believed that if 
the claim could be reopened for treatment, such treatment would 
help claimant. On the other hand the three physicians at the 
Orthopaedic Consultants, Dr. Robinson and Dr. Neall, both ortho
pedic surgeons and Dr. Wilson, a neurologist, expressed their 
opinion that claimant's claim should remain closed, that claim
ant might benefit, at least temporarily, from physiotherapy and 
might be helped by an anti-inflammatory drug exposure, but on 
the whole the doctors felt that the gradual worsening of his 
overall picture was the result of the aging process and not a 
direct result of his former injuries. 

The Board,- after giving due consideration to Dr. Cherry's 
report and the report of the Orthopaedic Consultants, concludes 
that claimant's request for own motion relief is not warranted~ 
however, he should be afforded the medical treatment recommended 
by_ the doctors at ·the Orthopaedic Consultants and this can be 
done under the provisions of ORS 656.245: 
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m ORSON C. L WIS, CLAIMANT
Po2zi, Wilson, Atchison, Kahn

& O'Leary, Claimant's Atty.
SAIF, Legal Services, Defense Atty,
Own Mition Order

On August 28, 1978 claimant, by and through one of his
attorneys, requested the Board to exercise its own motion jur
isdiction pursuant to ORS 656.278 and reopen his claim for an
industrial injury suffered on November 7, 1962. The claim was
accepted and initially closed on November 27, 1964 with an
award equal to 25% permanent partial disability for loss of
function of the right arm. Claimant's aggravation rights have
expired. In support of the request the Board was furnished a
medical report, dated July 9, 1978, from Dr. Cherry who ori
ginally treated claimant for his injury.

On September 7, 1978 the Fund was requested by the Board
to advise it of the Fund's position with respect to the request.
On September 12, 1978 the Fund replied, stating that claimant
was scheduled for an examination by the Orthopaedic Consultants
on September 27, 1978 and that the Fund would provide the Board
with its response as soon as their report was received.

On October 26, 1978 the Fund furnished the Board with a
copy of the Orthopaedic Consultants' report, dated October 10,
1978, and, based upon said report, stated it would oppose a
reopening of claimant's claim.

Dr Cherry feels claimant is fairly symptomatic; he could
not compare him with recent times but said that claimant states 
he is worse than he was previously Dr Cherry believed that if
the claim could be reopened for treatment, such treatment would
help claimant On the other hand the three physicians at the
Orthopaedic Consultants, Dr Robinson and Dr, Noall, both ortho
pedic surgeons and Dr Wilson, a neurologist, expressed their 
opinion that claimant's claim should remain closed, that claim
ant might benefit, at least temporarily, from physiotherapy and 
might be helped by an anti-inflammatory drug exposure, but on 
the whole the doctors felt that the gradual worsening of his 
overall picture was the result of the aging process and not a
direct result of his former injuries 

The Board,* after giving due consideration to Dr. Cherry's
report and the report of the Orthopaedic Consultants, concludes
that claimant's request for own motion relief is not warranted;
however, he should be afforded the medical treatment recommended
by the doctors at the Orthopaedic Consultants and this can be
done under the provisions of ORS 656.245.'

SAIF CLAIM NO. A 960220 November 17, 1978
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ORDER 

The request by the claimant for the Board, pursuant to 
ORS .656.278, to reopen his claim for an industrial injury sus
tained on November 7, ·1962 is denied. 

The Fund is directed to furnish claimant the medical 
care and treatment recommended by the physicians at the Ortho
paedic Consultants under the provisions of ORS 656.245. 

WCB CASE NO. 78-146 

NOAH S. MICKEY, CLAIMANT 
Doblie, Bischoff & Murray 

Claimant's Atty. 
Joe B. Richards, Defense Atty. 
Request for Review by Claimant 

November 17, 1978 

Reviewed by Board 1-lembers Wilson and Moore. 

Claimant seeks Board review of the Administrative Law 
Judge's (ALJ) order which affirmed a Determination Order, dated 
Decenilier 29, 1977, awarding claimant 32° for 10% unscheduled 
disability for his low back and left hip injury. 

Claimantr then a 63-year·~old panel saw operator and grader, 
sustained a low back and left hip injury on May 4, 1977 while 
turning a sheet of 4 1 x8 1 x3/4" plywood. Dr. Schroeder reported 
claimant felt immediate back pain but continued to work that day 
and the next two days, although he developed left sciatic pain 
extending down into his l~ft thigh and calf. Dr. Schroeder's 
diagnosis was- an early herniated L4-5 disc on the left side. 
He noted ·that claimant was considering an early retirement in 
late May 1977. 

A myelogram performed on July 27, 1977 revealed a prob
able disc herniation at the lurnbosacral level on the left. 

In September 1977 Dr. Schroeder felt claimant did not 
require an exploratory laminectorny. !:le felt claimant should not 
return to heavy type work, ·but could return to work in a light 
duty capacity. He believed that if claimant could have assis
tance breaking up jams he could return to his job as a panel 
saw operator. Dr. Schroeder concluded claimant was medically 
stationary with some minor residual permanent disability. 

On npril 4, 1978 Dr. Acker, a psychologist who examined 
claimant, found claiman~'s work experience ccinsisted of 32 years 
with this employer, other lumber and plywood mill work, some 
mining and ranch w.ork. Dr. Acker felt that claimant had the 
skills to work as an estimator in home building construction, 

-GG-

. ORD R
The request by the claimant for the Board, pursuant to

ORS.656.278, to reopen his claim for an industrial injury sus
tained on Novem.ber 7, 1962 is denied.

The Fund is directed to furnish claimant the medical
care and treatment recommended by the physicians at the Ortho
paedic Consultants under the provisions of ORS 656.245.

WCB CAS NO. 78-146 November 17, 1978
NOAH S. MICK Y, CLAIMANT
Doblie, Bischoff & Murray
Claimant’s Atty.

Joe B. Richards, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Wilson and Moore.
Claimant seeks Board review of the Administrative Law

Judge's (ALJ) order which affirmed a Determination Order, dated
December 29, 1977, awarding claimant 32° for 10% unscheduled
disability for his low back and left hip injury.

Claimant, then a 63-year-old panel saw operator and grader,
sustained a low back and left hip injury on May 4, 1977 while
turning a sheet of 4'x8'x3/4" plywood. Dr. Schroeder reported
claimant felt immediate back pain but continued to work that day
and the next tv.'O days, although he developed left sciatic pain
extending down into his left thigh and calf. Dr. Schroeder's
diagnosis was- an early herniated L4-5 disc on the left side.
He noted that claimant was considering an early retirement in
late May 1977.

A myelogram performed on July 27, 1977 revealed a prob
able disc herniation at the lumbosaciral level on the left.

m

In September 1977 Dr. Schroeder felt claimant did not
require cin exploratory laminectomy. He felt claimant should not
return to heavy type v.^ork, but could return to work in a light
duty capacity. He believed that if claimant could have assis
tance breaking up jamiS he could return to his job as a panel
saw operator. Dr. Schroeder concluded claimant was medically
stationary with some minor residual permanent disability.

On April 4 , 1978 Dr. Acker, a psychologist wdio examined
claimant, found claimant's work experience consisted of 32 years
with this employer, other lumber and plywood mill work, some
mining and ranch work. Dr. Acker felt that claimant had the
skills to w'ork as an estimator in home building construction.

m
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inspector, sales in hardware and building construction 
material or in residential real estate, but, based on claimant's 
report of limitations and pain, he felt claimant did not have 
the physical capacity to engage in such occupations. Claimant 
was well motivated, highly skilled, intellectual and personally 
quite competent but physically he was incapable of full time 
competitive employment. 

Claimant testified he tried to go back to work at the mill 
which was under the new management after a sale in September 1977 
and had sought work as a certified grader, all without success. 

_Claimant is now 64 year old and has an 8th grade education. 
Claimant, in addition to his regular job, also had worked part 
time CTS a carpenter but since his injury has been unable to do 
any carpentry work. He now has low back pain, pain in his left 
hip and leg. He does not take any medication. 

The ALJ found claimant had not proven that he had suf
fered a greater loss of wage earning capacity than that for which 

· the Determination Order had awarded him. Therefore, he affirmed 
the Determination Order. 

The Board, after de novo review, finds, based on claim
ant's age, education, physical impairments, that the award made 
by the Determination Order did not adequately compensate claim
ant. Claimant can perform light work but could return to his 
old jo~ only if it was modified • 

. The Board finds claimant has sustained a loss of wage 
earning capacity equal to 64° for 20% unscheduled disability for 
his back and hip injury. 

ORDER 

The ALJ's order, dated June 29, 1978, is modified. 

Claimant is hereby granted an award of compensation equal 
to 64° for 20% unscheduled disability for his low back and hip 
injury. This is in lieu of any prior awards. 

Claimant's attorney is hereby granted as a reasonable 
attorney's fee for his services at Board review a sum equal to 
25% of the increased compensation granted by this order, payable 
out of said compensation as paid, not to exceed $2,300. 
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building inspector, sales in hardware and building construction
material or in residential real estate, but, based on claimant's
report of limitations and pain, he felt claimant did not have
the physical capacity to engage in such occupations. Claimant
was well motivated, highly skilled, intellectual and personally
quite competent but physically he was incapable of full time
competitive employment.

Claimant testified he tried to go back to work at the mill
which was under the new,management after a sale in September 1977
and had sought work as a certified grader, all without success.
Claimant is now 64 year old and has an 8th grade education.
Claimant, in addition to his regular job, also had worked part
time as a carpenter but since his injury has been unable to do
any carpentry work. He now has low back pain, pain in his left
hip and leg. He does not take any medication.

The ALJ found claimant had not proven that he had suf
fered a greater loss of wage earning capacity than that for which
the Determination Order had awarded him. Therefore, he affirmed
the Determination Order.

The Board, after de novo review, finds, based on claim
ant's age, education, physical impairments, that the award made
by the Determination Order did not adequately compensate claim
ant. Claimant can perform light work but could return to his
old job only if it was modified.

The Board finds claimant has sustained a loss of wage
earning capacity equal to 64® for 20% unscheduled disability for
his back and hip injury.

ORDER
The ALJ's order, dated June 29, 1978, is modified.
Claimant is hereby granted an award of compensation equal

to 64® for 20% unscheduled disability for his low back and hip
injury. This is in lieu of any prior awards.

Claimant's attorney is hereby granted as a reasonable
attorney's fee for his services at Board review a sum equal to
25% of the increased compensation granted by this order, payable
out of said compensation as paid, not to exceed $2,300,
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CASE NO. 77-3354 

PRANK P. MCINTYRE, CLAIJ\11\NT 
Fulop & Gross, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by the SAIF 

No~ember 17, 1978 

Reviewed by Board Members Wilson and Phillips. 

The State Accident Insurance Fund requests review by 
the Board of the order of the Administrative Law Judge (ALJ) 
which grunted claimant an award of permanent total disability 

c01mnencing the date of his order. Claimc1n t cross-requests 
review by the Board contending he is in need of further medi
cal care, additional compensation for temporary total disability 
and penalties ·and attorney fees for premature claim closure. 

Claimant, age 52 at the time of injury, was e~Jloyed as 
an electrical supervisor. On November 6, 1975 he sustained a 
compensable injury when he slipped on wet pavement and fell. 
His claim was accepted as non-disabling; the diagnosis was 
acute lumbosacral strain. 

Claimant came under the care of Drs. Fagan and Stu~ne 
who corm11enced conservative care. On June 1, 1976. Dr. Fagan 
hospitalized claimant for low back and right leg pain. On 
June 16, 1976 Dr. Fagan pe_rformed a laminectomy and disc removal 
L5-Sl on the right. 

On December 29, 1976 Dr. Fagan reported claimant was 
not released to work and it was unlikely claimant would ever 
be able to return to work. 

On February 15, 1977 claimant was examined by the Orth
opaedic Consultants who diagnosed chronic lu~bosacral strain, 
functional overlay, conversion reaction, weakness and probable 
depression, benign essential tremor unrelated to the injury and 
coronary atherosclerosis and angina also unrelated. Claimant 1 s 
condition was stationary and the total loss of function was 
rated as mildly moderate. 

On May 3, 1977 a Determination Order granted claimant 
208° for 65% unscheduled low back disability. 

On September 26, 1977 Dr. Bowerman, a psychiatrist, 
indicated that throughout his interview with claimant he had 
been inclined to underplay either nervous, emotional or men
tal symptoms. Claimant began having serious· cognitive diffi
culties following his accident of Nove~)er 1975 after which he 
began having trouble with his exercise of judgment in his work; 
he felt uncomfortable in traffic and now feels uncomfortable 
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FRANK P. MCINTYR , CLAIMANT
Fulop & Gross, Claimant's Atty.
SAIF, Legal Services, Defense Atty
Request for Reviev; by the SAIF

WCB CAS NO. 77-3354 November 17, 1978
m

Reviewed by Board Members Wilson and Phillips.
The State Accident Insurance Fund requests reviev; by

the Board of the order of the Administrative Lav; Judge (ALJ)
which granted claimant an av;ard of permanent total disability
coiTunencing the date of his order. Claimant cross-requests
review by the Board contending he is in need of further medi
cal care, additional compensation for temporary total disability
and penalties and attorney fees for premature claim closure.

Claimant, age 52 at the time of injury, was employed as
an electrical supervisor. On Noverriber 6 , 19 7 5 he sustained a
compensable injury when he slipped on v;et pavement and fell.
His claim was accepted as non-disabling; the diagnosis was
acute lumbosacral strain.

Claimant came under the care of Drs. Fagan and Stumme
who comnienced conservative care. On June 1, 1976 , Dr. Fagan
hospitalized claimant for lov; back and right leg pain. On
June 16, 1976 Dr. Fagan performed a laminectomy and disc removal
L5-S1 on the right.

On December 29, 1976 Dr. Fagan reported claimant was
not released to v;ork and it was unlikely claimant would ever
be able to return to work.

On February 15, 1977 claimant was examined by the Orth
opaedic Consultants who diagnosed chronic lumbosacral strain,
functional overlay, conversion reaction, weakness and probable
depression, benign essential tremor unrelated to the injury and
coronary atherosclerosis and angina also unrelated. Claimant's
condition was stationary and the total loss of function was
rated as mildly moderate.

On May 3, 1977 a Determination Order granted claimant
208" for 65% unscheduled low back disability.

#

On September 26, 1977 Dr. Bowerman, a psychiatrist,
indicated that throughout his interview v;ith claimant he had
been inclined to underplay either nervous, emotional or men
tal symptoms. Claimant began having serious cognitive diffi
culties follov;ing his accident of November 1975 after which he
began having trouble with his exercise of judgment in his work;
he felt uncomfortable in traffic and now feels uncomfortable

m
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at all. On October 25, 1977 Dr. ·Bowerman defined cog
nitive difficJlties as.difficulties clalmant has relating him
self to the material world, e.g., recognizing what is happen
ing around him, making judgments, learning new skills, reason
ing and thinking. The diagnosis of claimant's condition is 
brain dysfunction or hyperactivity. Dr. Bowerman believed, 
based on claimant's emotional and cognitive difficulties, that 
he was disabled from employment in any occupation associated 
with the field of electrical construction, maintenance or re
pair; all of the types of employment in which claimant had ex
perience. 

On January 11, 1978 Dr. Bowerman reported, after inter
viewing claimant's employer, that his first opinion that claim
ant had undergone not only a personality change at the time of 
the injury but also a dramatic decrease in competence, was now 
affirmed by statements made by claimant's employer. It was Dr. 
Bowerman's opinion that claimant was totally incapacitated and 
the course of claimant's illness from the date of his injury to 
the present has been generally downhill despite treatments. He 
felt that prior to November 6, 1975 claimant was functioning 
well and on the day of the injury he developed traumatic neuro
sis which has continued and is worsening. This condition is 
directly related to the industrial injury and claimant is per
manently and totally disabled. 

The ALJ found no medical evidence which indicated that 
claimant needed further medical treatment or psychiatric care 
nor that claimant's claim was prematurely closed. Penalties 
are not justified. 

The ALJ concluded, based on the medical reports of Dr. 
Fagan, claimant's and his wife's testimony, that claimant is 
permanently and totally disabled from regularly performing any 
gainful employment. 

The Board, on de nova review, affirms the conclusion 
reached by the ALJ. However, the Board bases its conclusion 
primarily upon the medical opinion of Dr. Bowerman. 

ORDER 

The order of the ALJ, dated May 2, 1978, is affirmed. 

Claimant's attorney is hereby granted a reasonable at
torney's fee for hi3 services in connection with this Board 
review in the amount of $350, payable by the Fund. 
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driving at all. On October 25, 1977 Dr.'Bowerman defined cog
nitive difficulties as"difficulties claimant has relating him
self to the material world, e.g., recognizing what is happen
ing around him, making judgments, learning new skills, reason
ing and thinking. The diagnosis of claimant’s condition is
brain dysfunction or hyperactivity. Dr. Bowerman believed,
based on claimant's emotional and cognitive difficulties, that
he was disabled from employment in any occupation associated
with the field of electrical construction, maintenance or re
pair; all of the types of employment in which claimant had ex
perience ,

On January 11, 1978 Dr. Bowerman reported, after inter
viewing claimant's employer, that his first opinion that claim
ant had undergone not only a personality change at the time of
the injury but also a dramatic decrease in competence, was now
affirmed by statements made by claimant's employer. It was Dr.
Bowerman's opinion that claimant was totally incapacitated and
the course of claimant's illness from the date of his injury to
the present has been generally downhill despite treatments. He
felt that prior to November 6, 1975 claimant was functioning
well and on the day of the injury he developed traumatic neuro
sis v;hich has continued and is worsening. This condition is
directly related to the industrial injury and claimant is per
manently and totally disabled.

The ALJ found no medical evidence which indicated that
claimant needed further medical treatment or psychiatric care
nor that claimant's claim was prematurely closed. Penalties
are not justified.

The ALJ concluded, based on the medical reports of Dr.
Fagan, claimant's and his wife's testimony, that claimant is
permanently and totally disabled from regularly performing any
gainful employment.

The Board, on de novo review, affirms the conclusion
reached by the ALJ. However, the Board bases its conclusion
primarily upon the medical opinion of Dr. Bowerman.

ORD R
The order of the ALJ, dated May 2, 1978, is affirmed.
Claimant's attorney is hereby granted a reasonable at

torney's fee for his services in connection with this Board
review in the amount of $350, payable by the Fund.
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       SAIF CLAIM NO. A ~62295 

CREIGHTON PYE, CLAIMAN'.r 
Evohl F. Malagon, Claimant's Atty. 
SAIF, Legal Services,.Defense Attv. 
Own Motion Order ~ 

Nove~ber 17, 1978 

On August 23, 1978 claimant, by and through his attorney, 
requested the Board to exercise its own motion jurisdiction pur
suant to ORS 656.278 and reopen his claim for an injury sustained 
on February 17, 1955. 

The Board advised the Fund of the request for own motion 
relief and asked it to inform the Board of its position with re
spect thereto. On August 30, 1978 the Fund responded, stating 
that claimant's claim had been closed since 1959 and the Fund 
was unaware of any intervening history. The supporting medical, 
Dr. Sullivan's report dated May 3, 1978, indicated that the pre
sent seizures might be related to claimant's 1955 injury but 
made no definite statement of a relationship, therefore, the 
Fund would like to obtain more information and possibly another 
medical opinion before responding to the Board. 

On November 6, 1978 the Fund again replied, stating that 
it had obtained additional information :~egarding claimant and 
it appear~d that his present problems could be related to his 
1955 industrial injury and it would not oppose reopening of the 
claim if the Board found sufficient medical evidence to justify such 
reopening. 

The Board, after considering all of the medical evidence 
before it, concludes that such evidence is sufficient to warrant 
the granting of claimant's request for own motion relief. 

ORDER 

Claimant's claim for an industrial injury suffered on Feb
ruary 17, 1955 while in the employofoestern Logging Company is 
hereby remanded to the employer's carrier, the State Accident In
surance Fund, to be accepted and for the payment of compensation, 
as provided by law, commencing on May 1, 1978, the date claimant 
was admitted to the hospital after suffering a series of seizures, 
and until the claim is closed pursuant to the provisions of ORS 
656.278, less any time worked. 

Claimant's attorney is awarded as a reasonable attorney's 
fee a sum equal to 25% of such compensation for temporary total 
disability as claimant shall receive as a result of this order, 
payable out of said compensation as paid, not. to exceed a maximum 
of $500. 
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CR IGHTON PY , CLAIMANT
 vohl F. Malagon, Claimant's Atty.
SAIF, Legal Services,■Defense Attv.
Own Motion Order

On August 23, 1978 claimant, by and through his attorney,
requested the Board to exercise its own motion jurisdiction pur
suant to ORS 656.278 and reopen his claim for an injury sustained
on February 17, 1955,

The Board advised the Fund of the request for own motion
relief and asked it to inform the Board of its position with re
spect thereto. On August 30, 1978 the Fund responded, stating
that claimant's claim had been closed since 1959 and the Fund
was unaware of any intervening history. The supporting medical,
Dr. Sullivan's report dated May 3, 1978, indicated that the pre
sent seizures might be related to claimant's 1955 injury but
made no definite statement of a relationship, therefore, the
Fund would like to obtain more information and possibly another
medical opinion before responding to the Board.

On November 6, 1978 the Fund again replied, stating that
it had obtained additional information regarding claimant and
it appeared thcit his present problems could be related to his
1955 industrial injury and it would not oppose reopening of the
claim if the Board found sufficient medical evidence to justify such
reopening.

The Board, after considering all of the medical evidence
before it, concludes that such evidence is sufficient to warrant
the granting of claimant's request for ov;n motion relief.

ORD R
Claimant's claim for an industrial injury suffered on Feb

ruary 17, 1955 v/hile in the employ of Western Logging Company is
hereby remanded to the em.ployer's carrier, the State Accident In
surance Fund, to be accepted and for the payment of compensation,
as provided by lav;, commencing on May 1, 1978, the date claimant
was admitted to the hospital after suffering a series of seizures,
and until the claim is closed pursuant to the provisions of ORS
656.278, less, any time v/orked.

Claimant's attorney is av;arded as a reasonable attorney’s
fee a sum equal to 25% of such compensation for temporary total
disability as claimant shall receive as a result of this order,
payable out of said compensation as paid, not. to exceed a maximum
of $500.

SAIF CLAIM NO. A 462295 November 17, 1978 m

m
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WCB CASE NO. 

HELEN M. SMiTH, CLAIMANT 
Yturri, Rose & Burnham, 

Claimant's Atty. 

77-1023 

SAIF, Legal Services, Defense Atty. 
Order Settini Aside an Order on 

Review 

November 17, 1978 

On October 16, 1978 the Board entered its Order on Re
view in the above entitled matter modifying the order of the 
Administrative Law Judge (ALJ), dated April 28, 1978, and direct
ing the Fund to pay all claimant's medical bills relating to 
the 1965 mid and upper back injuty which it had not paid; 
granted claimant compensation equal to 25% of said unpaid 
medical bills as and for a penalty and awarded claimant's 
Jttorngy an Jttorngyig fGG of $]SO. 

On November 9, 1978 claimant, by and through her attor
ney, requested the Board to reconsider its order, based upon 
the facts set forth in.claimant's attorney 1 s affidavit which 
was attached to the motion and made a part thereof. The affi-· 
davit states that the·order was in error because it limited 
payment of claimant's medical bills to those" ... which 
relate to her 1968 [sic] injuries (the upper and mid back) 

The claimant contends that the reports from Dr. Blanco, 
claimant's treating physician, clearly indicated that claimant 
originally suffered an injury to her entire back, therefore, 
all medical expenses relating to claimant's upper, lower and 
mid back should be paid pursuant to the provisions of ORS 656. 
245. Obviously~ the date referred to in the quoted material 
should read "1965"; however, the right of claimant to be re
imbursed for all ·medical expenses relating to her entire back 

_is in dispute and the attorney for the State Accident Insur
ance Fund has requested an opportunity to reply to claimant's 
motion and affidavit. 

Because the time for appealing the Board's Order on Re
view to the Court of Appeals ·will shortly expire, the Board 
finds that it is in the best interest of all parties ~oncerned 
to set aside its Order on Review, dated October 16, 1978, and 
to enter an order after it receives from the attorney for the 
State Accident Insurance Fund a respons~ to claimant's motion 
and affidavit and can give consideration to.both. 

THEREFORE, the Order on Review entered in the above· 
entitled matter on October 16, 1978 is hereby set aside and 
the Board will enter an order, after considering the motion 
.filed by claimant and the response thereto, either amending or 
reaffirming its original order. 
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WCB CAS NO. 77-1023 November 17, 1978
HELEN M SMITH, CLAIMANT
Yturri, Rose & Burnham,

Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Order Setting' Aside an Order on

Review
On October 16, 1978 the Board entered its Order on Re

view in the above entitled matter modifying the order of the
Administrative Law Judge (ALJ), dated April 28, 1978, and direct
ing the Fund to pay all claimant's medical bills relating to
the 1965 mid and upper back injury which it had not paid;
granted claimant compensation equal to 25% of said unpaid
medical bills as and for a penalty and awarded claimant's
attornQy an attornoy's fee of $350.

On November 9, 1978 claimant, by and through her attor
ney, requested the Board to reconsider its order, based upon
the facts set forth in.claimant's attorney's affidavit which
was attached to the motion and made a part thereof. The affi-'
davit states that the 'order was in error because it limited
payment of claimant's medical bills to those "... which
relate to her 1968 [sic] injuries (the upper and mid back) . . .'

The claimant contends that the reports from Dr. Blanco,
claimant's treating physician, clearly indicated that claimant
originally suffered an injury to her entire back, therefore,
all medical expenses relating to claimant's upper, lower and
mid back should be paid pursuant to the provisions of ORS 656.
245. Obviously, the date referred to in the quoted material
should read "1965"; however, the right of claimant to be re
imbursed for all medical expenses relating to her entire back
is in dispute and the attorney for the State Accident Insur
ance Fund has requested an opportunity to reply to claimant's
motion and affidavit.

Because the time for appealing the Board's Order on Re
view to the Court of Appeals will shortly expire, the Board
finds that it is in the best interest of all parties concerned
to set aside its Order on Review, dated October 16, 1978, and
to enter an order after it receives from the attorney for the
State Accident Insurance Fund a response to claimant's motion
and affidavit and can give consideration to.both.

#
TH R FOR , the Order on Review entered in the above'

entitled matter on October 16, 1978 is hereby set aside and
the Board will enter an order, after considering the motion
.filed by claimant and the response thereto, either amending or
reaffirming its original order.
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CLAIM NO. GC 237542 

h1ILLIAM H. STOFIEL, CLAH1ANT 
SAIF, Legal Services, Defense Atty. 
Own Motion Determination 

November 17, 1978 

Claimant suffered a compensable injury on March 3, 
19 7 0 while working for Dean i·larren Plumbing Company whose car
rier was the Fund .. The claim was closed on July 28, 1970 with 
an award of 32° for 10% unscheduled low back disability. 
Claimant's aggravation rights have expired. 

In 1973 Dr. Zimmerman again began treating claimant for 
his back condition; claimant missed less than a month from work 
and his claim was closed with an award of compensation for only 
temporary total disability on May 22, 1973. No appeal was taken 
from this Determination Order. 

Claimant requested the Board to exercise its own motion 
jurisdiction pursuant to ORS 656.278 and reopen his claim in 
1978. On February 1, 1978 Dr. Eckhardt, after examining claim
ant, had requested the Fund to reopen the claim for conserva
tive treatment which appeared to be related to the 1965 injury. 
The Board was advised by the Fund that it 'ivould not· resist 
reopening of the claim if the medical evidence supported it. 

On March 16, 1978 claimant was released to modified duty 
by Dr. Hadeen; later claimant was seen by Dr. Pasquesi who felt 
claimant's condition was medically stationary. 

The claim was opened by the Own Motion Order dated May 
12, 1978 and the Fund directed to pay compensation, as provided 
by law, ·commencing on February 1, 1978 the date of Dr. Eck
hardt's request. 

On September 19, 1978 the Fund requested a closing eval
uation and the Evaluation Division of the Workers' Compensation 
Department reconm1ended to the Board that claimant be awarded 
compensation· for temporary total disability from February 1978 
through M0rch 16, 1978 and temporary partial disability from 
March 17, 1978 through August 24, 1978 and an additional award 
ecrnal to 32 ° for 10% unscheduled low back disability. 

ORDER 

Claimant is awarded compensation for temporary total 
disability from February 1, 1978 through March 16, 1978, for 
temporary partial disability from March 17, 1978 through Aug
ust 24, 1978 and for 32° for 10% unscheduled low back disabil
ity. These awards are in addition to any previous awards.re
ceived by claimant for his industrial injury sustained on 
March 3. 1970. 
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SAIF CLAIM NO. GC 237542 November 17, 1978
m

WILLIAM H STOFIEL, CLAIMANT
SAIF, Legal Services, Defense Atty 
Own Motion Determination

Claimant suffered a compensable injury on March 3,
1970 while working for Dean Warren Plumbing Company whose car
rier was the Fund. . The claim was closed on July 28, 1970 with
an award of 32® for 10% unscheduled low back disability.
Claimant's aggravation rights have expired.

In 1973 Dr. Zimmerman again began treating claimant for
his back condition; claimant m.issed less than a month from work
and his claim was closed with an award of compensation for only
temporary total disability on May 22 , 1973 . No appeal was taken
from this Determination Order.

Claimant requested the Board to exercise its own motion
jurisdiction pursuant to ORS 656.278 and reopen his claim in
1978. On February 1, 1978 Dr.  ckhardt, after examining claim
ant, had requested the Fund to reopen the claim for conserva
tive treatment v/hich appeared to be related to the 1965 injury.
The Board was advised by the Fund that it would not' resist
reopening of the claim if the medical evidence supported it. #

On March 16, 1978 claimant was released to modified duty
by Dr. Hadeen; later claimant was seen by Dr. Pasquesi who felt
claimant's condition was medically stationary.

The claim v;as opened by the Own Motion Order dated May
12, 1978 and the Fund directed to pay compensation, as provided
by law, ■ commencing on February 1, 1978 the date of Dr.  ck
hardt 's request.

On September 19, 1978 the Fund requested a closing eval
uation and the  valuation Division of the Workers' Compensation
Department recomn^ended to the Board that claimant be av;arded
compensation'for temporary total disability from February 1978
through March 16, 1978 and temporary partial disability from
March 17, 1978 through August 24, 1978 and an additional award
eanal to 32° for 10% unscheduled low back disability.

ORDER

Claimant is awarded compensation for temporary total
disability from February 1, 1978 through March 16, 1978, for
temporary partial disability from March 17, 1978 through Aug
ust 24, 1978 and for 32° for 10% unscheduled low back disabil
ity. These awards are in addition to any previous awards re
ceived by claimant for his industrial injury sustained on
March 3. 1970.

#
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SAIF CLAIM NO. BC 9~~~0 

ROY R. STOLTENBURG, CLAIMANT 
Pozzi, Wilson, Atchison, Kahn 

& O'Leary, Claimant's Atty~ 
SAIF, Legal Services, Defense Atty. 
Own Malian D~lerminalion 

November 17, 1978 

Claimant suffered a compensable injury on September 29, 
1967. His claim was first closed by a Determination Order, 
dated January 26, 1.968 which awarded claimant compensation equal 
to 10% unscheduled disability. The claim was later reopened and 
closed with an additional award equal to 20% and reopened and 
closed for the third time on May· 4, 1974 with an award only for 
temporary total disability benefits. 

The first diagnosis of claimant's condition was an un
stable lumbar spine with a chronic lumbar strain and a congenital 
anomaly of LS with facet sclerosis at LS~Sl which was made by the 
Back Evaluation Clinic. Claimant had a fusion of the lumbosacral 
joint on July 14, 1970. and a repair of a pseudoarthrosis on July 
17, 1972. On July 23, 1973 additional back surgery was performed 
which resulted in a fusion from L4 to Sl. 

Claimant has a high school education; he has an IQ of 119 
and through vocational rehabilitation was retrained as a civil 
engineer technician. He worked in this type of employment for 
the Washington County Public Works Department until July 1975. 

·on November 21, 1975 claimant came under the care of Dr. 
Nash, a neurosurgeon, who performed a myelogram on January 21, 
1976 which was abnormal, however, conservative measures were 
tried. The Orthopaedic Consultants feit there was no surgical 
lesion on the myelogram and the claimant's condition was medi
cally stationary as of April 15, 1976. Dr. Pasguesi, who exam
ined claimant on July 26, 1976, recommended claim closure. How
ever, in the spring of 1977 Dr. Fry commenced seeing claimant 
and recommended further treatment in line with Dr.· Nash's opin
ions and recommendations. 

The Board, on September 19, 1977, denied claimant's 
petition for own motion relief; at that time it did not have 
the latest report from Dr. Fry. ·This report, which was dated 
September 16, 1977, eventually was brought to the attention 
of the Fund. Dr. Fry stated therein that the possibility of 

.exploration of claimant's back on the basis'. of the myelogram 
and neurologic changes could help claimant; he felt there was 
a 50-60% range of improving claimant's condition and that the 
claimant wanted such surgery. 

On September 23, 1977 the Fund advised the Board that 
it was assuming responsibility and, on October 3, 1977, the 
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ROY R. STOLT NBURG, CLAIMANT
Pozzi, Wilson, Atchison, Kahn

& O'Leary, Claimant's Atty.-
SAIF, Legal Services, Defense Atty.
Own Motion Determination

Claimant suffered a compensable injury on September 29,
1967. His claim was first closed by a Determination Order,
dated January 26, L968 v;hich awarded claimant compensation equal
to 10% unscheduled disability. The claim was later reopened and
closed with an additional award equal to 20% and reopened and
closed for the third time on May' 4, 1974 with an award only for
temporary total disability benefits.

The first diagnosis of claimant's condition was an un
stable lumbar spine with a chronic lumbar strain and. a congenital
anomoly of L5 with facet sclerosis at L5-S1 which was made by the
Back  valuation Clinic. Claimant had a fusion of the lumbosacral
joint on July 14, 1970.and a repair of a pseudoarthrosis on,July
17, 1972. On July 23, 1973 additional back surgery was performed
which resulted in a fusion from L4 to Si.

Claimant has a high school education; he has an IQ of 119
and through vocational rehabilitation was retrained as a civil
engineer technician. He worked in this type of employment for
the Washington County Public Works Department until July 1975,

'On November 21, 1975 claimant came under the care of Dr.
Nash, a neurosurgeon, who performed a myelogram on January 21,
1976 which was abnormal, hov/ever, conservative measures were
tried. The Orthopaedic Consultants felt there was no surgical
lesion on the myelogram and the claimant's condition was medi
cally stationary as of April 15, 1976. Dr. Pasquesi, who exam
ined claimant on July 26, 1976, recommended claim closure. How
ever, in the spring of 1977 Dr. Fry commenced seeing claimant
and recommended further treatment in line with Dr.- Nash's opin
ions and recommendations.

The Board, on September 19, 1977, denied claimant’s
petition for own motion relief; at that time it did not have
the latest report from Dr. Fry. This report, which was dated
September 16, 1977, eventually was brought to the attention
of the Fund. Dr. Fry stated therein that the possibility of
exploration of claimant's back on the basis'of the myelogram
and neurologic changes could help claimant; he felt there was
a 50-60% range of improving claimant's condition and that the
claimant wanted such surgery.

On September 23, 1977 the Fund advised the Board that
it was assuming responsibility and, on October 3, 1977, the

SAIF CLAIM NO. BC 95240 November 17, 1978
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issued its second Own Motion Order reopening the claim 
for the recommended surgery with compensation for temporary 
total disability to be paid from Decernber·4~ 1977, the date 
claimant entered the hospital. 

On December 5 Dr. Nash performed a laminectomy at L4-5 
and claimant has had marked reversal of his pre-operative de
ficits according to Dr. Nash. Claimant was agai.n examined by 
the Orthopaedic Consultants on August 8, 1978 and in their opin
ion claimant's claim was ready for closure; they recommended 
an additional award of 10% for the surgical procedure. They 
did not feel claimant could go back to the same occupation but 
that he should be referred for assistance in job placement. 

A closing evaluation was requested and the Evaluation 
Di vis ion of the ~'lorkers 1 Compensation Department recommended 
that the Board award cl~irnant compensation for temporary total 
disability from December 4, 1977 through August 8, 1978 and 

an additional award of compensation equal to zoi wl.ioh would 
~ive claimant a total award f6r permanent partial disability 
equal to 50% of the maximum. 

The Board concurs in the recommendations. 

ORDER 

Claimant is aware.ea compensation for temporary total 
disability from December 4, 1977 ~hrough August 8, 1978 and 
compensation equal to 64° for 20% unscheduled low back disa
bility. These awards are in addition to all previous awards 
received by claimant for his industriQl injury sustained on 
September 29, 1967. 

Claimant's attorney is awarded as a reasonable attorney's 
fee for his .services in behalf of claimant a sum equal to 25% 
of the compensation granted claimant by this Own Motion Deter
mination, payable out of said compensation as paid, not to ex
ceed $2,300. 
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Board issued its second Own Motion Order reopening the claim
for the recommended surgery with compensation for temporary
total disability to be paid from December •4., 1977, the date
claimant entered the hospital.

On December 5 Dr. Nash performed a laminectomy at L4-5
and claimant has had marked reversal of his pre-operative de
ficits according to Dr. Nash. Claimant was again examined by
the Orthopaedic Consultants on August 8, 1978 and in their opin
ion claimant's claim v;as ready for closure; they recommended
an additional award of 10% for the surgical procedure. They
did not feel claimant could go back to the same occupation but
that he should be referred for assistance in job placement.

A closing evaluation was requested and the  valuation
Division of the Workers' Compensation Department recommended
that the Board av;ard claimant com.pensation for temporary total
disability from December 4, 1977 through August 8, 1978 and
an additional award of compensation equal'to ZO^ wl.ich wouldgive claimant a total award for permanent partial disability
equal to 50% of the maximum.

The Board concurs in the recommendations.
ORD R

Claimant is awarded compensation for temporary total
disability from December 4, 1977 through August 8, 1978 and
compensation equal to 64° for 20% unscheduled low back disa
bility. These awards are in addition to all previous awards
received by claimant for his industrial injury sustained on
September 29, 1967.

Claimant's attorney is awarded as a reasonable attorney's
fee for his .services in behalf of claimant a sum equal to 25%
of the compensation granted claimant by this Own Motion Deter
mination, payable out of said compensation as paid, not to ex
ceed $2,300.
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WCB CASE NO. 77-6326 • 

BET'rY J. YOUNGBLOOD, CLAIMANT 
Pozzi, Wilson, Atchisorr, Kahn 

& O'Leary, Claimant's Atty. 
William H. Replogle, Defense Atty. 
Amended Order on Review 

November 17, 1978 

On October 19, 1978 the Board entered its Order on 
Review in the above entitled matter. On page three of said 
order, in the fourth line of the first complete paragraph, 
the words " . or an attorney's fee a,.varded" should be 
deleted. In all other iespects the Order on Review should 
be reaffirmed. 

IT IS SO ORDERED. 

WCB CASE NO. 73..:.255 

PEGGY LEE, CLAIMANT 
Lyle C. Velure, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Stipulation 

November 20, 1978 

THE PARTIES, claimant personally and by her attorney, 
Lyle C. Velure, and the State Accident Insurance_ Fund by its 
attorney, Stephen D. Brown, stipulate that: 

1. By determination order of December 2, 1977, claim
ant was awarded 80 degrees for 25 per~ent unscheduled low back 
disability. 

2. After hearing, by opinion and order of August 2, 
1978, claimant was awarded an ·award of permanent total disability, 
"with credit allowed for payments made on claimant's permanent 
partial award." 

3. Thereafter, th~ Fund filed a Request for Review 
with the Workers' Compensation Board in a timely manner. 

4. ·The Fund contends that claimant is not permanently 
and totally disabled. The claimant is desicous of settling 
extent of disability with payment of a lump sum disability award. 

5. The award of permanent total disability shall be 
set aside and the claimant, in lieu thereof, shall receive an 
additional 45 percent unscheduled low back disability for a 
total a~ard of 70 percent unscheduled low back disability. 
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B TTY J. YOUNGBLOOD, CLAIMANT
Pozzi, Wilson, Atchisoir, Kahn

& O'Leary, Claimant's Atty.
William H. Replogle, Defense Atty.
Amended Order on Review

On October 19, 1978 the Board entered its Order on
Review in the above entitled matter. On page three of said
order, in the fourth line of the first complete paragraph,
the words " . . . or an attorney's fee awarded" should be
deleted. In all other respects the Order on Review should
be reaffirmed.

IT IS SO ORD R D.

WCB CAS NO.' 77-6326'' November 17, 1978

WCB CAS NO. 78-255 November 20, 1978

m

m

P GGY L  , CLAIMANT
Lyle C. Velure, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Stipulation

TH PARTI S, claimant personally and by her attorney,
Lyle C. Velure, and the State Accident Insurance, Fund by its
attorney, Stephen D. Brown, stipulate that:

1. By determination order of December 2, 1977, claim
ant was awarded 80.degrees for 25 percent unscheduled low back
disability.

2. After hearing, by opinion and order of August 2,
1978, claimant was awarded an award of permanent total disability,
"with credit allowed for payments made on claimant's permanent
partial award."

3. Thereafter, the^ Fund filed a Request for Review
with the Workers' Compensation Board in a timely manner.

4. -The Fund contends that claimant is not permanently
and totally disabled. The claimant is desirous of settling
extent of disability with payment of a lump sum disability award.

5. The award of permanent total disability shall be
set aside and the claimant, in lieu thereof, shall receive an
additional 45 percent unscheduled low back disability for a
total award of 70 percent unscheduled low back disability.
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The parties agree that, taking into account the 
previous permanent partial disability payments made, the recov
ery of an overpayment by the State Accident Insurance Fund, and 
crediting the permanent total disability payment previously made 
to the increased permanent partial disability award, claimant 
shall be entitled to receive in a lump sum $12,142.46, less the 
remainder of the maximum allowable attorney's; fees, $1,865.80 
for a net payment to the claimant of $10,276.66, and a net pay
ment to her attorney of $1,865.80. 

• I I _II 
7. The Fund's Request for Review may be d1sm1ssea _ 

with prejudice. 

SAIF CLAIM NO. A 564720 

SYBIL M. AIKEN, CLAIMANT 
Gatti, Ward & Gatti, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Own Motion Order 
Referring for Hearing 

November 22, 1978 

On July 31, 1978 claimant, by and through_her attorney, 
requested the Board to reopen her claim for an industrial in
jury suffered on January 29, 1956 while in the employ of 
Josephine General Hospital, whose workers' compensation cover
age was furnished by the State Industrial Accident Commission, 
the predessor of the State Accident Insurance Fund. Claimant's 
claim has been closed and her aggravation rights have expired. 

In support of claimant's request, the Board was fur
nished a report from Dr. Bolton,. dated May 6, 1963, a letter 
from Dr. Bolton to Dr. Paluska, dated November 21, 1977, and a 
letter from Dr. Paluska to the Fund dated January 24, 1978. 

On August 8, 1978 the Fund was advised by the Board 
of the claimant 1 s·request for own motion relief, furnished a 
copy of the request plus the medical attachments and asked to 
inform the Board of its position with regard to claimant's 
request. On August 23 the Furid advised the Board that it was 
making arrangements to have claimant examined by the Orthopaedic 
Consultants in Portland and as soon as their-report was received, 
it would respond stating its position. 

On November 6, 1978 the Fund furnished the Board a 
copy of the report from the Orthopaedic Consultants, dated 
October 11, 1978. This report indicated that claimant's condi
tion was stationary in that she was receiving only palliative 
treatment and that they could recommend no further curative 
treatment. They suggested that claimant be weaned from nar
cotic drugs and given non-narcotic analgesic substitutes. It 

-76-

6 The parties agree that, taking into account the
previous permanent partial disability payments made, the recov
ery of an overpayment by the State Accident Insurance Fund, and
crediting the permanent total disability payment previously made
to the increased permanent partial disability award, claimant
shall be entitled to receive in a lump sum $12,142.46, less the
remainder of the maximum allowable attorney's fees, $1,865.80
for a net payment to the claimant of $10,276.66, and a net pay
ment to her attorney of $1,865.80.

7. The Fund's Request for Review may be dismissed
with prejudice.

m

SAIF CLAIM NO. A 564720 November 22, 1978
SYBIL M AIKEN, CLAIMANT
Gatti, Ward & Gatti, Claimant's Atty.
SAIF, Legal Services, Defense Atty 
Own Motion Order
Referring for Hearing

On July 31, 1978 claimant, by and through, her attorney,
requested the Board to reopen her claim for an industrial in
jury suffered on January 29, 1956 while in the employ of
Josephine General Hospital, whose v/orkers' compensation cover
age was furnished by the State Industrial Accident Commission,
the predessor of the State Accident Insurance Fund. Claimant's
claim has been closed and her aggravation rights have expired.

In support of claimant's request, the Board was fur
nished a report from Dr. Bolton,, dated May 6, 1963, a letter
from Dr. Bolton to Dr. Paluska, dated November 21, 1977, and a
.letter from Dr. Paluska to the Fund dated January 24, 1978.

On August 8, 1978 the Fund was advised by the Board
of the claimant's■request for own motion relief, furnished a
copy of the request plus the medical attachments and asked to
inform the Board of its position with regard to claimant's
request. On August 23 the Fund advised the Board that it was
making arrangements to have claimant examined by the Orthopaedic
Consultants in Portland and as soon as their-report was received,
it would respond stating its position.

On November 6, 1978 the Fund furnished the Board a
copy of the report from the Orthopaedic Consultants, dated
October 11, 1978. This report indicated that claimant's condi
tion was stationary in that she was receiving only palliative
treatment and that they could recommend no further curative
treatment. They suggested that claimant be w^eaned from nar
cotic drugs and given non-narcotic analgesic substitutes. It

#
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their opinion that claimant's back condition would allow 
her to do only sedentary work and that her ability to work was 
also hampered by unrelated fact·c:,rs such as age und relatively 
recent injury to her wrist. It was the consensus opinion that 
the lumbar spondylosis present was the result of natural pro
gression from both ciaimant's pre-exi~ting spondylolisthesis 
and the fusion which \•Jas done for the -treatment of that problem. 
At the time of the examination, the physicians at the Ortho
paedic Consultants rated claimant's total loss of function of 
her lower back which ,-,as due to the industrial injury as well 
as the spondylosis in approximately the range of BO%. 

The Fund advised the Board that inasmuch as claimant 
had already re6eived awards totalling 80% it felt that she had 
been properly compensated for her industrial injury of hugust 
29, 1956, however, it would continue to pay for related medical 
PXDP.nses oursuant to ORS 656.245. 

The Board, at this time, has conflicting medical 
evidence and is unable to make a determination of the issues of 
whether claimant's present condition is related to her August 29, 
1956 industrial injury and, if so, represents a worsening of 
such conJltlon since the last date ~ialmant received an award 
or arrangement of compensution for that injury. Therefore, the 
Board hereby refers this matter to its Hearings Division ~ith 
instructions to set the matter down for a hearing before an 
Administrative Law Judge (ALJ) to determine the aforesaid is
sues. 

Upon conclusion of the hearing, the ALJ shall cause to 
be prepared a transcript of the proceedings and shall furnish a 
copy thereof to the Board together with the ALJ's recommendation 
relating to the disposition of claimant's request for mm motion 
relief. 

1vCB CASE NO. 77-6660 

BRIAN CUTTING, CLAIMANT 
Evohl F. Malagon, Claimant's Atty. 
Jones, Lang, Klein, Wolf & Smith, 
Defense Atty. 
Request for Review by Employer 

November 22, 1978 

Reviewed by Board Members Wilson arid Moore. 

The employer seeks Board review of the order of the 
Administrati~e Law Judge (ALJ) which awarded claimant 20.25° 
for compensation for temporary total disabiiity from May 7 
through May 9, 1976, inclusive, and an additional amount equal 
to 25% of such compensation as a penalty for unreasonable 
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was their opinion that claimant's back condition v/ould allow
her to do only sedentary work and that her ability to work was
also hampered by unrelated factors such as age and relatively
recent injury to her v/rist. It was the consensus opinion that
the lumbar spondylosis present was the result of natural pro
gression from both claimant's pre-existing spondylolisthesis
and the fusion which was done for the -treatment of that problem.
At the time of the examination, the physicians at the Ortho
paedic Consultants rated claimant's total loss of function of
her lower back which was due to the industrial injury as well
as the spondylosis in approximately the range of 80%.

The Fund advised the Board that inasmuch as claimant
had already received awards totalling 80% it felt that she had
been properly compensated for her industrial injury of August
29, 1956, however, it v;ould continue to pay for related medical
exoenses pursuant to ORS 656.245.

The Board, at this time, has conflicting medical
evidence and is unable to make a determination of the issues of
whether claimant's present condition is related to her August 29,
1956 industrial injury and, if so, represents a vzorsening of
such condition since the last date claimant received an award
or arrangement of compensation for that injury. Therefore, the
Board hereby refers this matter to its Hearings Division with
instructions to set the matter down for a hearing before an
Administrative Law Judge (ALJ) to determine the aforesaid is
sues.

Upon conclusion of the hearing, the ALJ shall cause to
be prepared a transcript of the proceedings and shall furnish a
copy thereof to the Board together with the ALJ's recommendation
relating to the disposition of claimant's request for own motion
relief.

IVCB CAS NO. 77-6660 November 22 , 1978
BRIAN CUTTING, CLAIMANT
 vohl F. Malagon, Claimant's Atty.
Jones, Lang, Klein, Wolf & Smith,
Defense Atty.
Request for Review by  mployer

Reviewed by Board Members Wilson and Moore.
The employer seeks Board review of the order of. the

Administrative Law Judge (ALJ) which awarded claimant 20.25°
for compensation for temporary total disability from May 7
through May 9, 1976, inclusive, and an additional amount equal
to 25% of such compensation as a penalty for unreasonable
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to the payment of compensation. The ALJ also awarded 
claimant's counsel an attorney's fee payable out of the com
pensation granted claimant and directed the employer to pay 
claimant's attorney a fee in the amount of $250 because of the 
employer's unreasonable resistance to the payment of compensation. 

Claimant suffered~ compensable injury to his left 
ankle on May 6, 1976 while pulling on the green~chain. The 
matter was closed as a "medical only" claim. 

Claimant was seen the following day by Dr. Ochs who 
initially wrapped the ankle with an elastic bandage and ad
vised claimant to place no weight on his foot and to keep his 
foot elevated. Later a walking cast was applied and still 
later pain medication and a crutch was prescribed. Dr. Ochs 
reported that claimant could return to work on May 10 but this 
report was not signed until July 6, 1976 and evidently the 
claimant did not advise the supervisor at the mill of the 
doctor's recommendation because he returned to work after 
seeing Dr. Ochs. He was taken off his job pulling on the 
green chain and assigned to a job straightening boards. 
Claimant stated that when he first returned to work he was 
on crutches and during the succeeding couple of weeks he worked 
while wearing a walking cast. Although claimant was working 
around machinery he testified he was taking so much medication 
that he was "stoned" to the extent that he really wasn't able 
to work. 

Claimant also testified that the reason he remained 
on the job was because his supervisor had told him that if 
he had a lost-time accident it would cost the other members 
of his safety group additional money and also a premium for 
having~ n9-l9~t-ttm~ aGc~d.~nt r~~Q~Q Jot th~t gro~p, lhe 
plant superintendent stated that there was a premium for no-

. lost-time accidents available to the safety group but he de
nied that dem~nds were made upon the employees by either 
their fellow workers or by him to work when they were physically 
unable to do so. 

The ALJ concluded that the claimant was not in physi
cal condition to return to work and that the only reason he 
did so was because he was afraid that demands would be made 
upon him to pay his fellow workman for the loss of the pre
mium should he miss time from work. He felt that the desire 
of claimant to continue work although advised not to do so by 
his doctor was quite apparent and, therefore, claimant re
mained on the job and was deprived from compensation for tem
porary total disability which should have been paid for the 
period of recuperation prescribed by Dr. Ochs. 

With respect to claimant's extent of disability, the 
ALJ found that claimant testified that the condition of his 
ankle was the same as it had been at the time he was examined 
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resistance to the payment of compensation. The ALJ also awarded
claimant's counsel an attorney's fee payable out of the com
pensation granted claimant and directed the employer to pay
claimant's attorney a fee in the amount of $250 because of the
employer's unreasonable resistance to the payment of compensation

Claimant suffered a compensable injury to his left
ankle on May 6, 1976 while pulling on the green, chain. The
matter was closed as a "medical only" claim.

Claimant was seen the following day by Dr. Ochs who
initially wrapped the ankle with an elastic bandage and ad
vised claimant to place no weight on his foot and to keep his
foot elevated. Later a walking cast was applied and still
later pain medication and a crutch was prescribed. Dr. Ochs
reported that claimant could return to work on May 10 but this
report was not signed until July 6 , 1976 and evidently the
claimant did not advise the supervisor at the mill of the
doctor's recommendation because he returned to work after
seeing Dr. Ochs. He was taken off his job pulling on the
green chain and assigned to a job straightening boards.
Claimant stated that when he first returned to work he was
on crutches and during the succeeding couple of weeks he worked
while wearing a walking cast. Although claimant was working
around machinery he testified he was taking so much medication
that he was "stoned" to the extent that he really wasn't able,
to work.

Claimant also testified that the reason he remained
on the job was because his supervisor had told him that if
he had a lost-time accident it would cost the other members
of his safety group additional money and also a premium for
haying a agcid^nt th^t giT'JUPi The
plant superintendent stated that there was a premium for no-
lost-time accidents available to the safety group but he de
nied that demands were made upon the employees by either
their fellow workers or by him to work when they were physically
unable to do so.

The ALJ concluded that the claimant was not in physi
cal condition to return to work and that the only reason he
did so was because he was afraid that demands would be made
upon him to pay his fellow workman for the loss of the pre
mium should he miss time from work. He felt that the desire
of claimant to continue work although advised not to do so by
his doctor was quite apparent and, therefore, claimant re
mained on the job and was deprived from compensation for tem
porary total disability which should have been paid for the
period of recuperation prescribed by Dr. Ochs.

With respect to claimant's extent of disability, the
ALJ found that claimant testified that the condition of his
ankle was the same as it had been at the time he was examined
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by Dr. Young, an orthopedist, in October 1977. At that time 
Dr. Young reported claimant stated that since the time of his 
injury he has failed to recovet•~rid had had continued dull 
aching in the ankle brought 6n by prolonge~ standing, running 
and hiking; also, the ankle gives way and causes claimant to 
fall, particularly on stairs .. 

The ALJ concluded that the testimony given by claimant 
and his wife was credible concerning the failure of claim-
ant's ankle and that although Dr. Young minimized the signi
ficance of the "minimal increased laxity to inversion stress", 

_the credible lay te-stimony demonstrates that in actuality 
the laxity was sufficient to have a significant impairment 
on the functional usefulness of claimant's foot as a weight 
bearing member. 

The Board, on de novo review, finds no medical evidence 
that the claimant has suffered any permanent disability. Dr. 
Ochs found no fracture and stated on May 7, 1976 that there was 
no permanent impairment and claimant would be able to return 
to work on May 10, 1~76. The fact that claimant chbse to ignore 
this advice does not entitle him to receive compensation for 
time loss. A worker is entitled to compensation for temporary 
total disability only when he actually loses time from work. 
If he works, even though he was medically advised not to do so, 
he has suffered no time loss. 

On September 9, 1977 x-rays taken at the request of 
Dr. Michalek showed no abnormalities and ·claimant was referred 
to Dr. Young who reported on October 11, 1977 that claimant 
had no limp and had full range of motion in his left ankle. 
He stated, "I feel that our examination finds our objective 
abnormalities not in keeping with the patient's level of pro
fessed disability". 

Although claimant testified that. he returned to work 
because he was fearful that his time away from the job might 
cause his fellow employees loss of a premium, the plant super
visor testified that if a worker in a group had a .time-loss 
accident there was no requirement that he pay back the others 
in his group for the lost gift certificate. He stated that 
he had no knowledge of this type of thing happening and, in 
his opinion, it could not have happened, because the program 
was too closely supervised through a well-publicized open door 
policy .. 

The Board concludes that claimant has suffered no 
permanent disability nor has he lost any time from work. 

ORDER 

The order of the ALJ, dated Suly 11, 1978 is reversed. 

-79-

m

m

by Dr. Young, an orthopedist, in October 1977. At that time
Dr. Young reported claimant stated that since the time of his
injury he has failed to recovef’'and had had continued dull
aching in the ankle brought on by prolonged standing, running
and hiking; also, the ankle gives way and causes claimant to
fall, particularly on stairs.-

The ALJ concluded that the testimony given by claimant
and his wife was credible concerning the failure of claim
ant’s ankle and that although Dr. Young minimized the signi
ficance of the "minimal increased laxity to inversion stress",
the credible lay testimony demonstrates that in actuality
the laxity was sufficient to have a significant impairment
on the functional usefulness of claimant's foot as a weight
bearing member.

The Board, on de novo review, finds no medical evidence
that the claimant has suffered any permanent disability. Dr.
Ochs found no fracture and stated on May 7, 1976 that there was
no permanent impairment and claimant would be able to return
to work on May 10, 1976. The fact that claimant chose to ignore
this advice does not entitle him to receive compensation for
time loss. A worker is entitled to compensation for temporary
total disability only when he actually loses time from work.
If he works, even though he was medically advised not to do so,
he has suffered no time loss.

On September 9, 1977 x-rays taken at the request of
Dr. Michalek showed no abnormalities and claimant v;as referred
to Dr. Young who reported on October 11, 1977 that claimant
had no limp and had full range of motion in his left ankle.
He stated, "I feel that our examination finds our objective
abnormalities not in keeping with the patient's level of pro
fessed disability".

Although claimant testified that he returned to work
because he was fearful that his time av/ay from the job might
cause his fellow employees loss of a premium, the plant super
visor testified that if a worker in a group had a .time-loss
accident there was no requirement that he pay back the others
in his group for the lost gift certificate. He stated that
he had no knowledge of this type of thing happening and, in
his opinion, it could not have happened, because the program
was too closely supervised through a well-publicized open door
policy..

The Board concludes that claimant has suffered no
permanent disability nor has he lost any time from work 

ORD R

9 The order of the ALJ, dated July 11, 1978 is reversed.
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CASE NOS. 

ROY -DIEDE, CLAIM/\.NT 

78-435 
78-1142 

Harold W. Adams, Claimant's Atty. 
SAIF, Legal Services, Defenst Atty. 
Request for Review by the SAIF 

November 22, 1978 

Reviewed by Board Members Moore and Phillips. 

The State Accident Insurance Fund seeks Board review 
of the Administrative Law Judge's (ALJ) order which granted 
claimant an increase of 30% unscheduled disability. 

Claimant, a concrete worker, has sustained two back. 
injuries, one on August 24, 1974 and one on March 7, 1975. Dr. 
Becker has conservatively treated claimant for both injuries. 
After the first injury claimant was released for work on 
September 30, 1974. In his closing examination Dr. Becker 
reported claimant complained of low back pain, that lifting 
bothered his back, and that his right leg and right forearm 
occasionally bothered him. He found claimant to be medically 
stationary as of January 22, 1975. 

A Determination Order, dated February 13, 1975, 
awarded claimant compensation for temporary total disability 
from Aughst 24, 1974 through September 29, 1974 for his August 
24, 1974 injury. 

Cl~imant contined to work.until the March 1975 
incident, when his claim was reopened. After a myelogram, 
Dr. Becker diagnosed a herniated intervertebral disc L4-5 on 
the right and, on March 28, 1975, performed a lumbar laminec
tomy and discectomy. 

In April 1975 Dr. Becker indicated claimant should 
be vocationally retrained; he could not return to his former 
job. 

Claimant's aggravation claim for the March 7, 1975 
incident was accepted and combined with his first claim. 

In July 1975 claimant was found to have a vocational 
handicap and teferred to Vocational Rehabilitation. 

Dr. Becker, in August 1975, reported claimant contin
ued to complain of back pain and ~ain radiating down to the 
mid-thigh. He felt claimant's condition was somewhat worse. 
His diagnosis was the same, with some persisient sciatica; 
there was no nerve root compression and claimant was not medi
cally stationary. 
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--WCB CAS NOS, 78-435
78-1142

November 22, 1978 m

Reviewed by Board jMembers Moore and Phillips.
The State Accident Insurance Fund seeks Board review

of the Administrative Law Judge's (ALJ) order which granted
claimant an increase of 30% unscheduled disability.

Claimant, a concrete worker, has sustained two back,
injuries, one on August 24, 1974 and one on March 7, 1975. Dr
Becker has conservatively treated claimant for both injuries.
After the first injury claimant was released for v/ork on
September 30, 1974. In his closing examination Dr. Becker
reported claimant complained of low back pain, that lifting
bothered his back, and that his right leg and right forearm
occasionally bothered him. He found claimant to be medically
stationary as of January 22, 1975.

A Determination Order, dated February 13, 1975,
awarded claimant compensation for temporary total disability
from Aughst 24, 1974 through September 29, 1974 for his August
24, 1974 injury.

Claimant contined to work.until the March 1975
incident, when his claim v;as reopened. After a myelogram,
Dr. Becker diagnosed a herniated intervertebral disc L4-5 on
the right and, on March 28, 1975, performed a lumbar laminec
tomy and discectomy.

In April 1975 Dr. Becker indicated claimant should
be vocationally retrained; he could not return to his former
job.

Claimant's aggravation claim for the March 7, 1975
incident was accepted and combined with his first claim.

In July 1975 claimant was found to have a vocational
handicap and referred to Vocational Rehabilitation.

ROY -DI D , CLAIMANT
Harold W. Adams, Claimant's Atty.
SAIF, Legal Services, Defenst Atty.
Request for Review by the SAIF

Dr. Becker, in August 1975, reported claimant contin'
ued to complain of back pain and pain iradiating down to the
mid-thigh. He felt claimant's condition was somewhat worse.
His diagnosis was the same, with some persistent sciatica;
there was no nerve root compression and claimant was not medi
cally stationary. m
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In December 1975 Dr. ,B.E"!Cker believed that the two in-. ' \,.- ... 
Juries were related. He diagnos~d chtonic lumbossacral strain 
symptoms, with continued mild to moderate sciatica without . , 
any overt evidence of a recurrent HIVD. He felt claimant was 
physically fit to go to school. 

In.January 1976 Dr. Becker reported claimant's sitting 
was limited to 30 minutes, then a bhange of position was re
quired;_ his riding was li~ited'to 30-40 miles. He added early 
degenerative disc disease at multiple levels to his .e~rlier 
diagnosis in December 1975. 

Claimant, in March 19r6, began a program in food pre
paration which he has not finished; he did complete a GED pro
gram. 

A stipulation, dated May 5, 1976, provided that claim
ant be awarded compensation equal to 32° for 10% unscheduled 
disability for his first low back injury and that his claim 
for the March 7, 1975 injury should be processes as a separate 
injury. 

On August 11, 1976 Dr. Becker found claimant to be 
medically stationary. Claimant had almost constant low back 
pain, without.radiation into his legs, but some numbness in 
the right calf. _The seriousness of the back pain depended. 
on claimant's activities; more strenuous activities increased 
his pain. , 

Claimant began working for an electronics company in 
early 1977 in assembly work and has continued to be employed 
since then. His job requires prolonged standing, sitting, 
lifting, walking and twisting ahd turning movements. 

Dr. Becker reported, in October 1977, that claimant 
continued to have intermittent trouble with his low back, 
increased with prolonged standing and sitting. He noted that 
claimant's new job could be considered a~ mostly light work. 

A Determination Order, dated January 12, 1978, awarded 
claimant additional compensation for temporary total disability · 
and temporary partial disability and compensation equal to 32° 
for 10% unscheduled disability resulting from his low back in
jury sustained on March 7, 1975. 

Claimant testified he has limitation of motion and 
chronic pain and _discom'fort in his low back. His back con-· 
dition precludes his return to heavy work or activities re
quiring prolonged standing, prolonged sitting, lifting, stoop
ing, bending, squatting, prolonged riding, twisting and turn
'ing movell!ents. 
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In December 1975 Dr. ^Becker believed that the two in
juries were related. He diagnosed chronic lumbossacral strain
symptoms, v;ith continued mild to moderate sciatica, without
any overt evidence of a recurrent HIVD. He felt claimant was
physically fit to go to school.

In January 1976 Dr. Becker reported claimant's sitting
was limited to 30 minutes, then a change of position was re
quired;, his riding was limited to 30-40 miles. He added early
degenerative disc disease at multiple levels to his ,earlier
diagnosis in December 1975.

Claimant, in March 1976, began a program in food pre
paration which he has not finished; he did complete a G D pro
gram.

A stipulation, dated May 5, 1976, provided that claim
ant be awarded compensation equal to 32° for 10% unscheduled
disability for his first low back injury and that his claim
for the March 7, 1975 injury should be processes as a separate
injury.

On August 11, 1976 Dr. Becker found claimant to be
medically stationary. Claimant had almost constant low back
pain, without radiation into his legs, but some numbness in
the right calf. .The seriousness of the back pain depended
on claimant's activities; more strenuous activities increased
his pain.

Claimant began working for an electronics company in
early 1977 in assembly work and has continued to be employed
since then. His job requires prolonged standing, sitting,
lifting, walking and twisting and turning movements.

Dr. Becker reported, in October 1977, that claimant
continued to have intermittent trouble v;ith his low back,
increased with prolonged standing and sitting. He noted that
claimant's new job could be considered as mostly light work.

A Determination Order, dated January 12, 1978, awarded
claimant additional compensation for temporary total disability
and temporary partial disability and compensation equal to 32°
for 10% unscheduled disability resulting from his low back in
jury sustained on March 7, 1975.

Claimant testified he has limitation of motion and
chronic pain and discomfort, in his low back. His back con-'
dition precludes his return to heavy work or activities re
quiring prolonged standing, prolonged sitting, lifting, stoop
ing, bending, squatting, prolonged riding, twisting and turn
ing movements.
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The ALJ affirmed the stipulation approved May 5, 1976 
which granted claimant an award equal to 101 for the claimant's 
first injury and awarded claimant an additional 30% for his 
second injury. 

The Board, after de nova review, modifies the ALJ's 
order. The medical evidence does not support the increase 

-:.· of compensation for the 19 75 injury. Claimant was found to 
have good range of motion in his low back by Dr. Becker in 
October 1977. Claimant's work now indicates he is able to 
stand and sit.for extended periods of time and is able to do 
some lifting. He is able to walk and to make twi~ting and 
turning movements. 

The Board concludes that claimant is not entitled to 
40% of the maximum which was given him by the ALJ, but he is 
entitled to an award of 30% of the maximum to compensate him 
for his March ·7, 1975 industrial injury. The award for 10% 
for the 1974 injury will not be disturbed. 

ORDER 

The ALJ's order, dated April 14, 1978, is modified. 

Claimant is hereby granted an award of compensation 
equal to 96° for 30% unscheduled disability for his low back 
injury of March 1·, 1975. This is in lieu of the awctrd made 
for this injury by the ALJ 1 s order which is affirmed in all 
other respects. 

WCB CASE NO. 77-7402 

BLANCHE FAIRCHILD, CLAIMANT 
Dye & Olson, tlaimant's Atty. 
SAIF,·Legal Services, Defense Atty. 
Order 

November 22, 1978 

On November 14, 1978 the State Accident Insurance Fund 
requested the Board to reconsider its Order on Review entered 
in the above entitled matter on November 8, 1978. 

The Board, after considering the request for reconsid
eration, concludes that there is no basis for reconsidering 
its order and adopts the reasoning of ALJ Danner, expressed as 
follows: 

11 \'li t.h respect to the attorney fees,. I be
lieve Reeves v. Sierra Hornes (29 Or App 441) 
applies only at Circuit Court level, and 
that attorney's fees at the Hearings level 
are controlled by Ol\R 43G-82-020." 
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The ALJ affirmed the stipulation approved May 5, 1976
which granted claimant an av;ard equal to 10.% for the claimant's
first injury and awarded claimant an additional 30% for his
second injury.

The Board, after de novo review, modifies the ALJ's
order. The medical evidence does not support the increase
of compensation for the 1975 injury. Claimant was found to
have good range of motion in his low back by Dr. Becker in
October 1977. Claimant's v;ork now indicates he is able to
stand and sit.for extended periods of time and is able to do
some lifting. He is able to walk and to make twisting and
turning movements.

The Board concludes that claimant is not entitled to
40% of the maximum which was given him by the ALJ, but he is
entitled to an award of 30% of the maximum to compensate him
for his March '7, 1975 industrial injury. The award for 10%
for the 197 4 injury v/ill not be disturbed.

ORD R

#

The ALJ's order, dated April 14, 1978, is modified.
Claimant is hereby granted an award of compensation

equal to 96° for 30% unscheduled disability for his lov; back
injury of March 7, 1975. This is in lieu of the award made
for this injury by the ALJ's order v/hich is affirmed in all
other respects.

WCB CAS NO. 77-7402 November 22, 1978
BLANCH FAIRCHILD, CLAIMANT
Dye & Olson, Claimant's Atty.
SAIF,'Legal Services, Defense Atty.
Order

On November 14, 1978 the State Accident Insurance Fund
requested the Board to reconsider its Order on Reviev; entered
in the above entitled matter on November 8, 1978.

The,Board, after considering the request for reconsid
eration, concludes that there is no basis for reconsidering
its order and adopts the reasoning of ALJ Danner, expressed as
follows:

"With respect to the attorney fees,. I be
lieve Reeves v. Sierra Homes (29 Or App 441)
applies only at Circuit Court level, and
that attorney's fees at the Hearings level
are controlled by OAR 436-82-020."

-82-

#



         
           

    
   

     
     

  

  

        
            

     
        

            
            

           
         

       
        

         
         

        
         
       
       

         
         

           
          

           
         

          
   

         
       

           
         

         
       

          
         

ORDER 

• '.: )ti . .; 

The request to reconsider the Order on Review entered 
in the above entitled matter on November 8·, 1978 is hereby 
denied. 

SAIF CLAIM NO. GB 66126 

BARBARA J. FOSS, CL~IMANT 
John M. Parkhurst, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Own Motion Order 

November 22, 1978 

Claimant suffered a compensable low back injury on 
June 22, 1964; her claim was closed on November 24, 1964 with 
compensation for temporary total disability only. 

On September 22, 1977 Dr. Cherry requested the claim
ant's claim be reopened and a Board's Own Motion Order directed 
the claim to be reopened as of July 1, 1976. A myelogram per
formed by Dr. Cherry on January 29, 1978 showed no significant 
abnormality. While claimant was in the hospital Dr. Paxton, 
a neurosurgeon, indicated that claimant's problems were psycho
somatic; he did not recomme~d ~~rg~ry, Dr, ~QiQ~~h, Qil ~ptii 
10, 1978, indicated the same basic finding, stating that claim
ant's psychological disability was mild and her condition was 
stationary. 

Claimant was examined by the physicians at the Orthopae
dic Consultants on April 25, 1978. They found residuals, second
ary to lumbosacral laminectomy,·complaints of chronic lumbar 
pain, no neurological deficits and marked functional overlay. 
No further treatment was recommended and the physicians felt 
claimant could return to some type of employment. Claimant 
had received compensation equal to 16% loss of function of an 
arm for unscheduled disability on January 11, 1966 and an addi
tional award equal to 19% on November 6, 1967. The physiclans 
at Orthopaedic Consultants felt that the previous awards which 
total 35% loss of function of an arm for an unscheduled.dis
ability adequately compensated claimant. 

On July 19, 1978 a Board's Own Motion Determination 
granted claimant compensation for temporary, total disability 
from July 1, 1976 through April -25, 1978, less time worked. 

On August 13, 1978 claimant, by and through her 
attorney, requested the Board to reconsider its Own Motion 
Determination, stating that claimant's treating physician, Dr. 
Cherry, did not concur with the opinion expressed by the physi
cians at· the Orthopaedic Consultants; he felt that claimant was 
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ORDER

The request to recohsider the Order on Review entered
in the above entitled matter on November 8-, 1978 is hereby
denied.

SAIF CLAIM NO. GB 66126
BARBARA J. FOSSCLAIMANT
John M. Parkhurst, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Own Motion Order

November 22, 1978

9

Claimant suffered a compensable low back injury on
June 22, 1964; her claim was closed on November 24, 1964 with
compensation for temporary total disability only.

On September 22, 1977 Dr. Cherry requested the claim
ant's claim be reopened and a Board's Own Motion Order directed
the claim to be reopened as of July 1, 1976. A myelogram per
formed by Dr. Cherry on January 29, 1978 showed no significant
abnormality. While claimant was in the hospital Dr. Paxton,
a neurosurgeon, indicated that claimant's problems were psycho
somatic^ he did not recommend surgery, Pf, Wfl ^pfil
10, 1978, indicated the same basic finding, stating that claim
ant's psychological disability was mild and her condition was
stationary.

Claimant was examined by the physicians at the Orthopae
dic Consultants on April 25, 1978. They found residuals, second
ary to lumbosacral laminectomycomplaints of chronic lumbar
pain, no neurological deficits and marked functional overlay.
No further treatment was recommended and the physicians felt
claimant could return to some type of employment. Claimant
had received compensation equal to 16% loss of function of an
arm for unscheduled disability on January 11, 1966 and an addi
tional award equal to 19% on November 6, 1967. The physicians
at Orthopaedic Consultants felt that the previous awards which
total 35% loss of function of an arm for an unscheduled'dis
ability adequately compensated claimant.

On July 19, 1978 a Board's Own Motion Determination
granted claimant compensation for temporary: total disability
from July 1, 1976 through April -25, 1978 , less time worked.

On August 13, 1978 claimant, by and through her
attorney, requested the Board to reconsider its Own Motion
Determination, stating that claimant's treating physician. Dr.
Cherry, did not concur with the opinion expressed by the physi
cians at the Orthopaedic Consultants; he felt that claimant was
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medically stationary and wa~ unable to work. The Board, 
h~v~n~ 66n§id~~~d th~ M~di~al ~viSt~~~ eff~~~d nt ~ho~ ~im@,_ 
concluded that there was no justification for reconsidering its 
Own Motion Determination and it denied the motion on September 
28. ·1978. 

On October 16, 1978 Dr.·cherry advised the Board of 
his opinion that the claim should be reopened for referral of 
claimant to a neurosurgeon for an opinion as to exploratory 
surgery. He also suggested that a counselor have a discussion 
with claimarit to determine the need for job retraining. It 
was his impression that claimant had a severe, chronic low back 
strain with neurological changes. 

The Board advised the Fund of Dr. Cherry's request 
and asked it to advise the Board of its position.· 

On November 6, 1978 the Fund responded, stating that, 
based upon Dr. Cherry's report of October 16, 1978, it would 
have no objections to claimant being examined by a neurosurgeon 
or being seen by a counselor for possible job retraining. 

The Board, after due consideration, concludes that a 
neurological examination of claimant and also an evaluation of 
claimant's ability to retraining for lighter type work both 
could be carried out under the provisions of ORS 656.245, 
therefore, at this time there is no need to reopen the claim. 

The Board finds no evidence that claimant's condition 
is worse at the present time than it was at the time of the 
last arrangement or award of compensation, however, if after 
the neurological examination some definitive treatment is in
dicated the Board will give consideration to reopening the 
claim for such treatment and for the payment of compensation, 
if necessary. 

ORDER 

The State Accident Insurance Fund shall arrange for 
claimant to have a neurological examination at the earliest 
possible date and also to be seen by a counselor for possibl~ 
retraining for a job within her physical and mental capabili
ties. This -shall be done pursuant to the pr6visions of ORS 656. 
245 and, at the present time, a decision on claimant's request 
to reopen her claim for the June 22, 1964 industrial injury 
will be deferred pending the receipt of the neurological re
port and the report from the counselor. 
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• not medically stationary and was unable to work. The Board,
having c6nsic3 thd at that time,concluded that there was no justification for reconsidering its
Own Motion Determination and it denied the motion on September
28. 1978.

On October 16, 1978 Dr. Cherry advised the Board of
his opinion that the claim should be reopened for referral of
claimant to a neurosurgeon for an opinion as to exploratory
surgery. He also suggested that a counselor have a discussion
with claimant to determine the need for job retraining. It
was his imp2:ession that claimant had a severe, chronic lov/ back
strain with neurological changes.

The Board advised the Fund of Dr. Cherry’s request
and asked it to advise the Board of its position.

On November 6, 1978 the Fund responded, stating that,
based upon Dr. Cherry's report of October 16, 1978, it would
have no objections to claimant being examined by a neurosurgeon
or being seen by a counselor for possible job retraining.

The Board, after due consideration, concludes that a
neurological examination of claimant and also an evaluation of
claimant's ability to retraining for lighter type work both
could be carried out under the provisions of ORS 656.245,
therefore, at this time there is no need to reopen the claim.

The Board finds no evidence that claimant's condition
is v7orse at the present time than it was at the time of the
last arrangement or award of compensation, hov;ever, if after
the neurological examination some definitive treatment is in
dicated the Board will give consideration to reopening the
claim for such treatment and for the payment of compensation,
if necessary.

ORD R

#

The State Accident Insurance
claimant to Iiave a neurological examin
possible date and also to be seen by a
retraining for a job within her physic
ties. This shall be done pursuant to
245 and, at the present time, a decisi
to 2:eopen her claim for the June 22, 1
w'ill be deferred pending the receipt o
port and the report from the counselor

Fund shall arrange for
ation at the earliest
counselor for possible

al and mental capabili-
the provisions of ORS 656
on on claimant's request
964 industrial injury
f the neurological re-

#
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SAIF CLAIM NO. EC 264488 

JOSEPH W. JONES, CLAIMANT 
Pozzi, Wilson, Atchison, Kahn 
& O'Leary, Claimant's Atty. 
SAiF, Legal Services, Defens~ Atty. 
Own Motion Order 

november 22, 1978 

Claimant sustained a compensable injury to his right 
leg on September 3, 1970. The clai~ ~as closed and claimant's 
aggravation rights have expired. On June 15, 1978 the Board 
issued its Own Moti~n Determination granting clai~ant ~n 
Award of compensation for temporary total disability from 
November 28, 1977 through April 6, 1978. No award for permanent 
partial disability in addition to the award of 45° for 30% loss 
of the right leg which was granted by a Referee on September 22, 
1973 and subsequently affirmed by the Board and the circuit court 
was granted. 

On October 17, 1978 claimant, by and through his 
attorney, requested the Board again to reopen his claim pursuant 
to the provisions of O~S 656.278. Claimant is now 62 years of 
age and has not worked since November 28, 1977; prior to that 
date he had worked as a forge operator for 22 years, a job he 
now cannot perform because it requires prolonged standing and 
lifting of heavy loads. Attached to the request and in support 
thereof were medical reports from Dr. Sirounian and Dr. Hay-
hurst. · 

Copies of the request and the medical reports were 
forwarded to the State Accident Insurance Fund which responded 
on November 6, 1978, stating it opposed the reopening of claim
ant's claim at this time for the reason that the medical reports 
submitted in support of the request for own motion relief did 
not indicate that claimant's condition is any worse at the pre
sent time than it was when the Board ent~r~d its Own Motion 
Determination on. June 15, 1978. 

The Board, after considering the medical reports sub
mitted in support of the present request, finds that it is not 
sufficient to justify reopening the claim at this time and, 
therefore, concludes that the request for own motion relief 
received from claimant on October 17, 1978 should be denied. 

IT IS SO 6RDERED. 
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JOS PH W. JON S, CLAIMANT
Pozzi, Wilson., Atchison, Kahn
& O'Leary, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Own Motion Order

SAIF CLAIM NO.  C 264488 November 22, 1978

Claimant sustained a compensable injury to his right
leg on September 3, 1970. The claim was closed and claimant's
aggravation rights have expired. On June 15, 1978 the Board
issued its Own Motion Determination granting claimant an
Award of compensation for temporary total disability from
November 28, 1977 through April 6, 1978. No award for permanent
partial disability in addition to the award of 45® for 30% loss
of the right leg which was granted by a Referee on September 22,
1973 and subsequently affirmed by the Board and the circuit court
was granted.

#

On October 17, 1978 claimant, by and through his
attorney, requested the Board again to reopen his claim pursuant
to the provisions of ORS 65'6.278. Claimant is now 62 years of
age and has not worked since November 28, 1977; prior to that
date he had worked as a forge operator for 22 years, a job he
now cannot perform because it requires prolonged standing and
lifting of heavy loads. Attached to the request and in support
thereof were medical reports from- Dr., Sirounian and Dr. Hay-
hurst.

Copies of the request and the medical reports were
forwarded to the State Accident Insurance Fund which responded
on November 6, 1978, stating it opposed the reopening of claim
ant's claim at this time for the reason that the medical reports
submitted in support of the request for own motion relief did
not indicate that claimant's condition is any worse at the pre
sent time than it was when the Board entered its Own Motion
Determination on June 15, 1978.

The Board, after considering the medical reports sub
mitted in support of the present request, finds that it is not
sufficient to justify reopening the claim at this time and,
therefore, concludes that the request for own motion relief
received from claimant on October 17, 1978 should be denied.

IT IS SO ORD R D.

m
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CASE NO. 77-6336 

MELVIN LEEDY, CLAIMANT 
Dye & Olson, Claimant's _Atty. 
Keith D. Skelton, Def~nse Atty. 
Request for Review by Claimant 

November 22, 1978 

Reviewed by Board Members Wilson and Moore. 

Claimant seeks Board review of the Administrative Law 
Judge's (ALJ) order which granted him compensation equal to 
64° for 20% unscheduled low back and· neck disability. 

The Board, after de novo review, affirms and adopts 
the Opinion and Order of the ALJ, a copy of which is attached 
hereto· and, by this reference, is made a part hereof. 

ORDER 

The order of the ALJ, dated June 8, 1978, is affirmed. 

NOTICE TO ALL PARTIES: This order is final unless within 
30 days after the date of mailing of copies of this order to the 
parties, one of the parties appeals to the Court of Appeals for 
judicial review as provided by ORS 656.298. 

WCB CASE NO. 77-5635 

WALTER MARTIN, CLAIMANT 
Dye & Olson, Claimant's Atty. 
SAIF, Legal Services, Defense Atty, 
Request for Review by Claimant 
Cross-appeal by the SAIF 

November 22, 1978 

Reviewed by Board Member Wilson and Phillips. 

Claimant and the State Accident Insurance Fund seek 
·soard review of the Administrative Law Judge's (ALJ) order 
which awarded claimant compensation equal to 80° for 25% un
scheduJ.ed hi~ disability and affirmed an award of 75° for 
50% loss of use of the left leg. Claimant contends he is 
permanently and totally disabled or suffers a greater degree 
of disability than that for which he has been awarded. 

The fund contends this award for unscheduled disabil
ity is excessive. 

Claimant, then a 53-year-old clean-up man for Agripac, 
fell on October 13, 1974 injuring his left hip and back. Dr. 
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MELVIN LEEDY, CLAIMANT
Dye & Olson, Claimant's  Atty 
Keith D Skelton, Defense Atty 
Request for Review by Claimant

WCB CAS NO, 77-6336 November 22, 1978 #

Reviewed by Board Members Wilson and Moore.
Claimant seeks Board review of the Administrative Law

Judge's (ALJ) order which granted him compensation equal to
64° for 20% unscheduled low back and- neck disability.

The Board, after de novo review, affirms and adopts
the Opinion and Order of the ALJ, a copy of which is attached
hereto-and, by this reference, is made a part hereof.

ORDER
The order of the ALJ, dated June 8, 1978, is affirmed.
NOTIC TO ALL PARTI S: This order is final unless within

30 days after the date of mailing of copies of this order to the
parties, one of the parties appeals to the Court of Appeals for
judicial review as provided by ORS 656.298.

WCB CAS NO. 77-5635 November 22,.1978
WALT R MARTIN, CLAIMANT
Dye & Olson, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant
Cross-appeal by the SAIF

Reviewed by Board Member Wilson and Phillips.
Claimant and the State Accident Insurance Fund seek

Board review of the Administrative Lav; Judge's (ALJ) order
which awarded claimant compensation equal to 80° for 25% un
scheduled hip disability and affirmed an award of 75° for
50% loss of use of the left leg. Claimant contends he is
permanently and totally disabled or suffers a greater degree
of disability than that for which he has been awarded.

The fund contends this award for unscheduled disabil
ity is excessive.

Claimant, then a 53-year-old clean-up man for Agripac,
fell on October 13, 1974 injuring his left hip and back. Dr,
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diagnosed lumbosacral_ de9enerative arthritis with acute 
strain and acute strain of the 1left hip with degenerative 
arthritis. In December 1974 Dr. Lawton indicated claimant would 
·need retraining. 

Dr. Halferty, in March 1975, diagnosed a strain and 
contusion of the left hip joint which s,howed a progressive 
degenerative arthritis and low back strain and degenerative 
desease of the lower lumbosacral facet area. He felt claimant 
should be continued on conservative treatment. 

Dr. Munsey felt the prognosis for successful restora
tion and rehabilitation was fair to poor. Dr. Munsey felt 
claimant needed retraining but would probably resist efforts 
in the area of selective job placement without training. He 
felt claimant did not have strong aptitudes for bookkeeping 
work which is the area is which he desired to be trained. 

In May 1975 Dr. Burr, the treating physicianr discussed 
a total hip arthroplasty with claimant. Such surgery would 
not allow claimant to return to heavy employment, but would 
permit him to do sedentary type employment with short periods 
of standing and walking. 

In September 1975 Vocational Rehabilitation found 
claimant eligible for its services. Claimant began training 
in accounting, but withdrew fr6m school in early 1976 and began 
work as a salesman for a mortgage company in Eugene. This job 
required claimant, who lives in Salem, to drive 140 miles, 3 
days a week .. This job terminated in July 1976 due to the slow 
pace of sales and a personal conflict between claimant and his 
employer. 

Dr. Burr found claimant to be medically stationary on 
March 2, 1976; claimant would have surgery later but for now 
the claim could be closed. 

A Determination Order, dated April 27, 1976, awarded 
claimant compensation equal to 7.5° for 5% loss of his left leg. 

In June 1976 the claim was reopened and a total hip 
arthroplasty of the left hip was done on Augu~t 27, 1976. 

In June 1977 Dr. Burr found claimant medically station
ary and felt claimant was fit for light work. He believed that 

·retraining was essential to get claimant back into gainful em
ployment. 

In June 1977 claimant contacted ocational Rehabili
tation for sponsorship in a correspondence course in gemology in 
connection with a program at Chemeketa Community College. The 
counselor was very hesitant to accept this 12-month program. 
In October 1977, Vocational Rehabilitation terminated its services 
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9 Lawton diagnosed lumbosacral degenerative arthritis with acute
strain and acute strain of theileft hip with degenerative
arthritis. In December 1974 Dr. Lawton indicated claimant would
’need retraining.

Dr. Halferty, in March 1975, diagnosed a strain and
contusion of the left hip joint which showed a progressive
degenerative arthritis and low back strain and degenerative
desease of the lower lumbosacral facet area. He felt claimant
should be continued on conservative treatment.

Dr. Munsey felt the prognosis for successful restora
tion and rehabilitation was fair to poor. Dr. Munsey felt
claimant needed retraining but would probably resist efforts
in the area of selective job placement without training. He
felt claimant did not have strong aptitudes for bookkeeping
v7ork which is the area is which he desired to be trained.

In May 1975 Dr. Burr, the treating physician, discussed
a total hip arthroplasty with claimant. Such surgery would
not allow claimant to return to heavy employment, but would
permit him to do sedentary ' type employment with short periods
of standing and walking.

In September 1975 Vocational Rehabilitation found
claimant eligible for its services. Claimant began training
in accounting, but withdrew from school in early 1976 and began
work as a salesman for a mortgage company in  ugene. This job
required claimant, who lives in Salem, to drive 140 miles, 3
days a week.. This job terminated in July 1976 due to the slow
pace of sales and a personal conflict between claimant and his
employer.

Dr. Burr found claimant to be medically stationary on
March 2, 1976; claimant would have surgery later but for now
the claim could be closed.

A Determination Order, dated April 27, 1976, awarded
claimant compensation equal to 7.5° for 5% loss of his left leg.

In June 1976 the claim was reopened and a total hip
arthroplasty of the left hip was done on August 27, 1976.

In June 1977 Dr. Burr found claimant medically station
ary and felt claimant was fit for light work. He believed that
retraining was essential to get claimant back into gainful em
ployment.

In June 1977 claimant contacted ocational Rehabili
tation for sponsorship in a correspondence course in gemology in
connection with a program at Chemeketa Community College. The
counselor v/as very hesitant to accept this 12-month program.
In October 1977, Vocational Rehabilitation terminated its services
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the basi·s of claimant's failure to cooperate. 

A second Determination Order, dated September 1, 1977, 
awarded claimant additional compensation for 67.5° for 45% loss 
of his left leg, giving claimant a total of 50% for loss of his 
left leg. 

In November 1977 the Orthopaedic Consultants reported 
claimant complained that prolonged standing, lying or sitting, 
caused charley horse-like cramps in his left lower leg. They 
found calcification around hip replacement and stated that 
claimant was medically stationary but needed to pursue another 
occ~p~tiQn ~nd should lose som@ wgight. Claima"~ h6d losE 
55% or 60% of his left leg function, secondary to the hip di
sease. 

Claimant has a high school education and a bachelor's 
degree in business administration and has worked as a nursery
man {owning his own nursery). He also was a self-employed in
surance salesman for ten years. He edited and published his 
own publication on gems; this venture failed after a decade. 

Mr. Maddox, a certified rehabilitation counselor, 
felt rehabilitation.was doomed to failure because of claimant's 
severe physical di scornfort, low apti tute test scores and lm,1 
selt-esteem. He stated that claimant was not employable in 
his present condition. 

The.ALJ found claimant would not be able to return 
to heavy work or any work requiring him to he consta~tly on 
his feet. He found claimant could be vocationally rehabilitated 
and that his education, back9round, and medical evidence in
dicated claimunt possessed some adaptability for light work. 
He concluded claimant had suffered a loss of wage earning 
capacity equal to 80° for 25% unscheduled disability for his 
hip injury. He affirmed the award of 75° for 50% loss of the 
left leg. 

The Board, after de novo review, modifies the ALJ's 
order. Claimant is now 57 years old, has a high school edu
cation·and a B.A. degree in business administr;tion. Dr. Burr 
felt claimant was restricted to sedentary type work involving 
only short periods of standing and walking and no climbing o~ 
descending Stairs nor lifting. Claimant is capable of being 
retrained and if he were motivated and took an active role in 
a retraining program, he could easily be retrained and re
employed. Claimant can still be gainfully employed. The Board 
concludes ~hat claimant is not permanently and totally disabled, 
however, he is entitled to a larger award of compensation for 
his hip injury. The award of 50% for loss of the left leg is 
adequate. 
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on the basis of claimant’s failure to cooperate.
A second Determination Order, dated September 1, 1977,

awarded claimant additional compensation for 67.5*^ for 45% loss
of his left leg, giving claimant a total of 50% for loss of his
.left log

in November 1977 the Orthopaedic Consultants reported
claimant complained that prolonged standing, lying or sitting,
caused Charley horse-like cramps in his left lower leg. They
found calcification around hip replacement and stated that
claimant was medically stationary but needed to pursue another
occup^tivn and should lose some weight. Claimant had lost
55% or 60% of his left leg function, secondary to the hip di
sease.

Claimant has a high school education and a bachelor's
degree in business administration and has worked as a nursery
man (owning his own nursery). He also was a self-employed in
surance salesman for ten years. He edited and published his
own publication on gems; this venture failed after a decade.

Mr. Maddox, a certified rehabilitation counselor,
felt rehabilitation .was doomed to failure because of claimant's
severe physical discoirifort, low aptitute test scores and low
selt-esteem. He stated that claimant was not employable in
his present condition.

The.ALJ found claimant would not be able to return
to heavy work or any vjork requiring him to be constantly on
his feet. He found claimant could be vocationally rehabilitated
and that his education, background, and medical evidence in
dicated claimant possessed some adaptability for light v?ork.
He concluded claimant had suffered a loss of wage earning
capacity equal to 80'^ for 25% unscheduled disability for his
hip injury. He affirmed the award of 75° for 50% loss of the
left leg.

The Board, after de novo review, modifies the ALJ's
order. Claimant is now 57 years old, has a high school edu
cation and a B.A. degree in business administration. Dr. Burr
felt claimant was restricted to sedentary type v.'ork involving
only short periods of standing and walking and no climbing or
descending 'stairs nor lifting. Claimant is capable of being
retrained and if he v/ere motivated and took an active role in
a retraining program, he could easily be retrained and re-
employed. Claimant can still be gainfully employed. The Board
concludes that claimant is not permanently and totally disabled,
however, he is entitled to a larger award of compensation for
his hip injury. The award of 50% for loss of the left 3.eg is
adequate.

#

m

m
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The ALJ's order, dated March 15, 1978, is modified. 

Claimant is hereby awarded compensation equal to 192° 
for 60% unscheduled disability-for his hip injury. This is 
in lieu of the award for this injury granted by the ALJ's 
order which in all other·respects is affirmed. 

Claimant's attorney is hereby granted as a reasonable 
attor~ey's fee for his services at Board review a sum equal to 
25% of the increased compensation granted by this order, pay
able out of said compensation as paid, not to exceed $2,300. 

WCB CASE NO. 78-1061 

CHARLES R. SHANNON, CLAI.MANT 
Ralf H. Erlandson, Claimant's Atty. 
Jones, Lang, Klein, Wolf & Smith, 

Defense Atty. 
Request for Review by Employer 

November 22, 1978 

Reviewed by Board Members Wilson and Phillips. 

The employer seeks Board review of the Administrative 
Law Judge's (ALJ) order which approved an award of temporary 
total disability from June 28, 1977 through December 2, 1977 
and granted claimant an additional 32° for 10% unscheduled back 
disability. The employer contends it is entitled to reimburse
ment of the compensation for temporary total disability paid 
during the period of June 28 through December 2, 1977 because 
claimant was actively enrolled in an authorized program of 
vocational rehabilitation or, in the alternative, that claimant 
t,.;as improperly awarded time loss from June 28, 1977 through 
December 2, 1977. 

Claimant, then a 31-year-old route salesman, fell off 
his truck on May 4, 1976, 1976 injuring his back and right knee. 
Dr. Heffner diagnosed a lumbar strain and strain-laceration of 
the right knee. 

Claimant was referred to the Disability Prevention 
Division in April i977. Claimant has a high school education 
plus a few college classes. He worked as a route salesman for 
4-1/2 years, a clerk and assistant manager of a grocery store 
for 5 years, a life insurance salesman for one year, and as a 
real estate salesman for 2 years. The conclusion reached by 
the vocational team was that claimant's disabilitv was mild 
and he would need a job .change or modification and should a
void excessive lifting ar:id _twistinq_. He was not referred to 
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m The ALJ's order, dated March 15, 1978, is modified.
Claimant is hereby awarded compensation equal to 192°

for 60% unscheduled disability for his hip injury. This is
in lieu of the award for this injury granted by the ALJ's
order v/hich in all other respects is affirmed.

Claimant's attorney is hereby granted as a reasonable
attorney's fee for his services at Board review a sum equal to
25% of the increased compensation granted by this order, pay
able out of said compensation as paid, not to exceed $2,300.

ORD R

m

WCB CAS NO. 78-1061 November 22,. 1978
CHARL S R. SHANNON, CLAIMANT
Ralf H.  rlandson, Claimant's Atty.
Jones, Lang, Klein, Wolf & Smith,

Defense Atty.
Request for Review by  mployer

Reviewed by Board Members Wilson and Phillips.
The employer seeks Board review of the Administrative

Law Judge's (ALJ) order which approved an award of temporary
total disability from June 28, 1977 through December 2, 1977
and granted claimant an additional 32° for 10% unscheduled back
disability. The employer contends it is entitled to reimburse
ment of the compensation for temporary total disability paid
during the period of June 28 through December 2, 1977 because
claimant was actively enrolled in an authorized program of
vocational rehabilitation or, in the alternative, that claimant
was improperly awarded time loss from June 28, 1977 through
December 2, 1977.

Claimant, then a 31-year-old route salesman, fell off
his truck on May 4, 1976, 1976 injuring his back and right knee
Dr. Heffner diagnosed a lumbar strain and strain-laceration of
the right knee.

Claimant was referred to the Disability Prevention
Division in April 1977. Claimant has a high school education
plus a few college classes. He v/orked as a route salesman for
^“1/2 years, a clerk and assistant manager of a grocery store
for 5 years, a life insurance salesman for one year, and as a
real estate salesman for 2 years. The conclusion reached by
the vocational team was that claimant's disabilitv was mild
and he would need a job -change or modification and should a-
void excessive lifting and twisting. He was not referred to
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an authorized program but he did enroll on his own at Portland 
Cominunity College taking courses in accounting.

Dr. Manley, claimant's treating physician, felt claimant 
deserved educational retraining that would prepare him for a suit
able type of occupation. He belieyed that claimant was medically 
stationary as of June 28, 1977.

Claimant began vocational training in accounting in 
April 1977. C TA paid claimant $73 per week and paid for his 
tuition and books. Part of this program includes four hours 
per day on-the-job training program for which claimant is paid 
a weekly wage.

A Ijeterminalion -C>rcEer, dated February 1, 1575, av/arded 
claimant compensation for temporary total disability from May 
20, 1976 through December 2, 1977 and compensation equal to 
48° for 15% unscheduled disability for his low back injury.
Both Claimant and the employer appealed.

#

The ALJ refused to disturb the Determination Order's 
award for temporary total disability and increased claimant's 
av7ard for permanent partial disability    
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an authorized program but he did enroll on his own at Portland 
Conununi ty College taking courses in accounting. 

Dr. Manley, claimant's treating physician, felt claimant 
deserved educational retraining that would prepare hi~ for a suit
able type of occupation. He belieyed that claimant was medically 
stationary as of June 28, 1977. 

Claimant began vocational training in accounting in 
April 1977. CETA paid claimant $73 per week and paid for his 
tuition and books. Part of this program includes four hours 
per day on-the-job training program for which claimant is paid 
a weekly wage. 

~ Delerm1nalion ~rder, daled reb~uary l, t~,e, awarJeJ 
claimant compensation for temporary total disability from May 
20, 1976 through December 2, 1977 and compensation equal to 
48° for 15% unscheduled disability for his low back 1nJury. 
Both Claimant and the employer appealed. 

The ALJ refused to disturb the Determination Order's 
award for temporary total disability and increased claimant's 
award for permanent partial disability from 40° to 80°. 

The Board, after de novo review, modifies the ALJ's 
order. Claimant was found to be medically stationary as of 
June 28, 1977 and was not enrolled or engaged in an authorized 
program of vocational rehabilitation, therefore, compensation 
for temporary total disability should have terminated at that 
time. 

The Board finds that the employer is entitled to off
set the compensation for temporary total disability it has paid 
claimant for the period from June 28, 1977 through OGcember 2, 
1977 against the award of permanent.partial disability granted 
by the ALJ on May 19, 1978. 

ORDER 

The ALJ's order, dated May 19, 1978, is modified. 

Claimant is entitled to compensation for temporary 
total disability from May 20, 197(; through Jun~ 28, 1977. The 
employer is entitled to offset compensation it paid for temporary 
total disability from June 28, 1977 through December 2, 1~77 
against the award for permanent partial disability ordered by 
the ALJ. 

The attorney's fee.awarded·claimant's attorney by th~ 
ALJ's order is affirmed, payable out of the compensation as 
paid. 
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from 40° to 80°.
The Board, after de novo review, modifies the ALJ's

order. Claimant V7as found to be medically stationary as of
June 28, 1977 and was not enrolled or engaged in an authorized
program of vocational rehabilitation, therefore, compensation
for tempoi'ary total disability should have terminated at that
time.

#
The Board finds that the employer is entitled to off

set the compensation for temporary total disability it has paid
claimant for the period from June 28, 1977 through December 2,
1977 against the av7ard of permanent partial disability granted
by the ALJ on- May 19 , 1978.

ORD R
The ALJ's order, dated May 19, 1978, is modified.
Claimant is entitled to compensation for temporary

total disability from May 20, 1976 through Junia 28, 1977. The
employer is entitled to offset compensation it paid for temporary
total disability from June 28, 1977 through December 2, 1977
against the award for permanent partial disability ordered by
the ALJ.

The attorney's fee . av7c\rded'claimant' s attorney by the
ALJ's order is affirmed, payable out of the compensation as
paid.
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WCB CASE NO. 77-2434·"'"" 

FLOYD H. SPITZER, CLAIMANT 
Galton, Popick & Scott, Claimant's Atty. 
Sou~her, Spaulding, Kinsey, Williamson 

& Schwabe, ·Defense Atty. 
Request for Review by Employer 

November 22, 1978 

Reviewed by Board Members Moore and Phillips. 

The employer seeks Board review of the Administrative 
Law Judge's (ALJ) order which found claimant was permanently 
and totally disabl~d. 

Claimant, then a 41-year-old carpenter, injured both 
feet and his back on March 21, 1975 when he fell from a ladder. 
Dr. Charles Hickman diagnosed bruises and contusion to the bones 
in both feet and left fibula and compression fracture of the 
lumbosacral area. In July 1975, he reported claimant was making 
slow recovery and noted that claimant had had a neck injury 
which was exacerbated by the physical therapy for his low back. 
Dr. Hickman suggested claimant seek vocational rehabilitation; 
he doubted claimant would be able to return to carpentry work. 

In August 1975 claimant was referred to the Disability 
Prevention Division. Claimant has a third grade education and 
was functionally illiterate. Claimant expressed interest in 
returning to his work as a carpenter or as a cabinet maker or 
finisher. The prognosis for restoratiop and.rehabilitation was 
guarded. Claimant was not able to sit or stand for prolonged 
periods. He complained of low back pain and neck pain; he 
felt the neck pain was his main.problem. 

On October 8, 1975 Dr. Norris released claimant for 
light work. 

Claimant indicated he has had three prior back injuries; 
the most serious one was in 1972 and resulted in the loss of a 
year from work. For this injury claimant had received-an award 
equal to 32° for 10% permanent partial disability. A stipula
tion, dated October 18, 1973, had increased this award to 56°. 

Dr. Cook found claimant to be marginally educated and 
motivated. He had an axial skeletal symptom complex that was 
.difficult to.label. Dr. Cook felt claimant would need employ
ment which did not require too much physical labor and excluded 
prolonged sitting, standing, bending, lifting, etc. 

Claimant enrolled in psychological counseling and in 
-late 1975 began vocational retraining for blueprint reading. 
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m FLOYD H. SPITZ R, CLAIMANT
Galton, Popick & Scott, Claimant’s Atty.
Souther, Spaulding, Kinsey, Williamson

& Schwabe, Defense Atty.
Request for Review by  mployer

Reviewed by Board Members Moore and Phillips.
The employer seeks Board review of the Administrative

Law Judge's (ALJ) order which found claimant was permanently
and totally disabled.

WCB CAS NO. . 77-2434'“-■ November 22 , 1978
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Claimant, then a 41-year-old carpenter, injured both
feet and his back on March 21, 1975 when he fell from a ladder.
Dr. Charles Hickman diagnosed bruises and contusion to the bones
in both feet and left fibula and compression fracture of the
lumbosacral area. In July 1975, he reported claimant was making
slow recovery and noted that claimant had had a neck injury
which was exacerbated by the physical therapy for his low back.
Dr. Hickman suggested claimant seek vocational rehabilitation;
he doubted claimant would be able to return to carpentry work.

In August 1975 claimant was referred to the Disability
Prevention Division. Claimant has a third grade education and
was functionally illiterate. Claimant expressed interest in
returning to his work as a carpenter or as a cabinet maker or
finisher. The prognosis for restoration and'rehabilitation was
guarded. Claimant was not able to sit or stand for prolonged
periods. He complained of low back pain and neck pain; he
felt the neck pain was his main,problem.

On October 8, 1975 Dr. Norris released claimant for
light work.

Claimant indicated he has had three prior back injuries;
the most serious one was in 1972 and resulted in the loss of a
year from work. For this injury claimant had received an award
equal to 32® for 10% permanent partial disability. A stipula
tion, dated October 18, 1973, had increased this award to 56®.

Dr. Cook found claimant to be marginally educated and
motivated. He had an axial skeletal symptom complex that was
.difficult to,label. Dr. Cook felt claimant v;ould need employ
ment which did not require too much physical labor and excluded
prolonged sitting, standing, bending, lifting, etc.

Claimant enrolled in psychological counseling and in
late 1975 began vocational retraining for blueprint reading.
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Pasquesi reported in April 1976 that claimant was 
complaining of constant low back pain radiating into his right 
thigh. He diagnosed chronic lumbar stability with radicular 
pain. He said claimant was medically stationary and had a total 
impairment of 22% which should have been deducted from the pre
vious award for a back injury. Dr. Cook concurred. In March 
1977 Dr. Pasguesi reported claimant had stopped his vocational 
training. 

Dr. Pasquesi said that claimant would be able to 
continue in some employment not requiring repetitive bending, 
stooping, and twisting or lifting more than 30 pounds and not 
requiring him to sit or stand throughout an eight-hour shift 
without ~n opportunity to change positions when necessary. 

A Determination Order, dated April 6, 1977, awarded 
claimant compensation equal to 96° for 30% unscheduled disability 
resulting from his back injury. 

In June 1977 Dr. Pasquesi said that from an orthopedic 
point of view claimaht would be able to un~ergo occupational 
training in blueprint reading and sketching or welding. Dr. 
Cook was unable to determine if claimant was able to return to 
vocational rehabilitation. 

Claimant began experiencing dizziness in July 1976 when 
he turned his head to the left, but Dr. Hill was unable to find 
any explanation for the dizziness. However, on December 12, 
1976, claimant underwent surgery for a perforated left tympanic 
membrane. 

In May. 1977 claimant's vocational rehabilitation was 
wi thdra,vn because his "handicap was too severe or unfavorable 
medical prognosis". 

Claimant indicated in August 1977 he was interested in 
vocational rehabilitation, but in October 1977 his file was not 
reopened based on his loH test scores and physical limitations. 

Claimant testified he had tried to work in July 1977, 
but could work only nine out of 24 days. He was unable to hold 
and to nail lumber. Claimant continues to use pain medication. 
He is uncomfortable driving and has difficulty sleepinq at night. 
He avoids lifting. Currently, he doesn't feel he could do any 
work because of his limitations. He has given up hunting and 
fishing. 

The ALJ found claimant was permanently and totally 
disabled. 

The Board, after de nova review, finds claimant is not 
permanen~ly and totally disabled. The medical evidence along 
does not establish that claimant is permanently and totally 
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Dr. Pasquesi reported in April 1976 that claimant was
complaining of constant low back pain radiating into his right
thigh. He diagnosed chronic lumbar stability with radicular
pain. He said claimant was medically stationary and had a total
impairment of 22% which should have been deducted from the pre
vious award for a back injury. Dr. Cook concurred. In March
1977 Dr. Pasquesi reported claimant had stopped his vocational
training.

Dr. Pasquesi said that claimant would be able to
continue in some employment not requiring repetitive bending,
stooping, and twisting or lifting more than 30 pounds and not
requiring him to sit or stand throughout an eight-hour shift
without an opportunity to change positions when necessary.

A Determination Order, dated April 6, 1977, av/arded
claimant compensation equal to 96° for 30% unscheduled disability
resulting from his back injury.

In June 1977 Dr. Pasquesi said that from an orthopedic
point of view claimant would be able to undergo occupational
training in blueprint reading and sketching or welding. Dr.
Cook was unable to determine if claimant was able to return to
vocational rehabilitation.

Claimant began experiencing dizziness in July 1976 when
he turned his head to the left, but Dr. Hill was unable to find
any explanation for the dizziness. However, on December 12,
1976, claimant underwent surgery for a perforated left tympanic
membrane.

In May.1977 claimant's vocational rehabilitation was
withdrawn because his "handicap was' too severe or unfavorable
medical prognosis".

Claimant indicated in August 1977 he was interested in
vocational rehabilitation, but in October 1977 his file was not
reopened based on his low test scores and physical limitations.

Claimant testified he had tried to work in July 1977,
but could v;ork only nine out of 24 days. He was unable to hold
and to nail lumber. Claimant continues to use pain medication.
He is uncomfortable driving and has difficu].ty sleeping at night.
He avoids lifting. Currently, he doesn’t feel he could do any
work because of his limitations. He has given up hunting and
fishing.

#

disabled.
The ALJ found claimant was permanently and totally

The Board, after de novo review, finds claimant is not
permanently and totally disabled. The medical evidence along
does not establish that claimant is permanently and totally
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therefore, other factors must be considered. Claimant 
now is a 44-year-old illiterate man; his motivation is best 
classified as questionable. He feels he is physically capable 
of undertaking retraining and he was able to compl~t@ a t@rm of 
training before interruption because of an unrelated physical 
problem. Comparing all the evaluation of his earlier serious 
back injury and this injury, the Board finds claimant has ex
perienced more impairment from the last one, but not to the 
extent to make claimant, considering all .the other factors, 
permanently and totally,·di sabled. 

Claimant's work as a carpenter for over ten years has 
given him some reading and math skills, however, his loss of 
wage earning capacity is substantial and the Board concludes 
claimant is entitled to an award of compensation equal to 240° 
for 75% unscheduled disability for his low back. 

The Board feels a referral to the Field Services 
Division for either employment assistance or on-the-job training 
is indicated. 

ORDER 

The ALJ's order, dated March 24, 1978, is modified. 

Claimant is hereby granted an aw~rd of compensation 
equal to 240° for 75% unscheduled disability for his back injury. 

The remainder of the ALJ's order is affirmed in all 
respects. 

WCB CASE NO. 77-5284 

HELEN VAUGHN, CLAIMANT 
Paul J. Rask, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant 

November 22, 1978 

Reviewed by Board Members Wilson and Phillips. 

Claimant seeks Board review of the Administrative Law 
Judge's (ALJ) order which awarded additional compensation equal 
to 96° for a total of 128% for 40% unscheduled back disability 

,... and affirmed an award of 15° for 10% loss of the right leg. 
Claimant contends she is permanently and totally d~sabled. 

Claimant, then a 62-year-old poultry .worker, slipped 
and fell on April 14, 1976, injuring her back. She sought 
medical treatment but continued to work. In May 1976, Dr. 
Mecklem diagnosed osteoarthritis of the right hip and lumbar 
spine. 
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m disabled, therefore, other factors must be considered. Claimant
nov7 is a 44-year-old illiterate man; his motivation is best
classified as questionable. He feels he is physically capable
of undertaking retraining and he was able to complete a term oftraining before interruption because of an unrelated physical
problem. Comparing all the evaluation of his earlier serious
back injury and this injury, the Board finds claimant has ex
perienced more impairment from the last one, but not to the
extent to make claimant, considering all the other factors,
permanently and totally-”disabled.

Claimant's work as a carpenter for over ten years has
given him some reading and math skills, however, his loss of
wage earning capacity is substantial and the Board concludes
claimant is entitled to an award of compensation equal to 240®
for 75% unscheduled disability for his low back.

The Board feels a referral to the Field Services
Division for either employment assistance or on-the-job training
is indicated.

' ORD R
The ALJ's order, dated March 24, 1978, is modified.
Claimant is hereby granted an award of compensation

equal to 240° for 75% unscheduled disability for his back injury
The remainder of the ALJ's order is affirmed in all

respects.

WCB CAS NO. 77-5284
H L N VAUGHN, CLAIMANT
Paul J. Rask, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

November 22, 1978

Reviewed by Board Members Wilson and Phillips.
Claimant seeks Board review of the Administrative Law

Judge's (ALJ) order which awarded additional compensation equal
to 96° for a total of 128% for 40% unscheduled back disability
and affirmed an award of 15° for 10% loss of the right leg.
Claimant contends she is permanently and totally disabled.

Claimant, then a 62-year-old poultry worker, slipped
and fell on April 14, 1976, injuring her back. She sought
medical treatment but continued to work. In May 1976, Dr.
Mecklem diagnosed osteoarthritis of the right hip and lumbar
spine.
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September 1976, Dr. Eilers reported .that the x-rays 
revealed marked degenerative change at L5-Sl degenerative hip 
disease on the right. -Claimant had had an injury in 1974 and 
Dr. Eilers thought that injury had aggravated this pre-existing 
condition. He continued to treat claimant conservatively. 

In December 1976 Dr. Eilers felt that claimant would 
be·unable to return to any work which would require squatting, 
lifting, bending, turning, etc., without having increased 
difficulty. By January 1977, he said claimant would not be able 
to return to any kind of gainful employment and would probably 
have to retire or obtain vocational rehabilitation (which he 
felt probably was not feasible because of her age). 

In March 1977 the Orthopaedic Consultants reported 
I 

claimant was complaining of constant pain in the small of her 
back, increased by bending, lifting and remaining in one posi
tion for a prolonged period of time; also, pain in her right 
thigh to the knee. She walked with a limp. They diagnosed 
chronic lumbosacral sprain, chronic sprain of the right hip 
joint, chronic osteoarthritis of the lumbosacral spine and 
right hip joint and mild obesity. They felt claimant was med
ically stationary and would be unable ·to return to her former 
occupation. It was their opinion that claimant might need 
job placement but that a referral to vocational rehabilitation 
was not indicated. The total loss of function in her back due 
to the April 1976 injury was mild as was the disability in 
the right hip. Dr. Eilers concurred . 

. A Determination Order, dated June 29, 1977, awarded 
claimant compensation equal to 15° for 10% loss of the right 
leg and 32° for 10% unscheduled low back disability. 

In February 1978, Dr. Eilers said the injury in April 
1976 had aggravated claimant's arthritic condition in her hip 
and back. H~ felt claimant would not get back to the squatting, 
lifting, bending, twisting type activity because of the severity 
of the degenerative changes in her back and her symptomatology; 
also, because this type of activity would aggravate her condition. 
Dr. Eilers felt prolonged standing and prolonged sitting would 
cause her difficulty. He did not feel claimant would be able to 
return to any gainful employment. 

Claimant's total work experience has been manual or 
physical work. 

Claimant, until her accident, was very·active and able 
to do all of her housework, gardening, went camping and was 
able to play softball with.children. Two or three weeks after 
her accident claimant stopped working and has not returned to 
work. Since the injury, claimant has tried to carry on. her 
activities but has been unable to do so because of the pain in 
her back and hip. Any prolonged standing or walking, sitting 
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In September 1976, Dr. Filers reported that the x-rays
revealed marked degenerative change at L5-S1 degenerative hip
disease on the right. Claimant had had an injury in 1974 and
Dr. Filers' thought that injury had aggravated this pre-existing
condition. He continued to treat claimant conservatively.

In December 1976 Dr. Filers felt that claimant would
be unable to return to any work which would require squatting,
lifting, bending, turning, etc., without haviny increased
difficulty. By January 1977, he said claimant would not be able
to return to any kind of gainful employment and would probably
have to retire or obtain vocational rehabilitation (v;hich he
felt probably was not feasible because of her age) .

In March 1977 the Orthopaedic Consultants reported
claimant was complaining of constant pain in the small of her
back, increased by bending, lifting and remaining in one posi
tion for a prolonged period of time; also, pain in her right
thigh to the knee. She walked with a limp. They diagnosed
chronic lumbosacral sprain, chronic sprain of the right hip
joint, chronic osteoarthritis of the lumbosacral spine and
right hip joint and mild obesity. They felt claimant was med
ically stationary and would be unable to return to her former
occupation. It v/as their opinion that claimant might need
job placement but that a referral to vocational rehabilitation
was not indicated. The total loss of function in her back due
to the April 1976 injury v;as mild as was the disability in
the right hip. Dr. Filers concurred.

A Determination Order, dated June 29, 1977, awarded
claimant compensation equal to 15° for 10% loss of the right
leg and 32° for 10% unscheduled low back disability.

In February 1978, Dr. Filers said the injury in April
1976 had aggravated claimant's arthritic condition in her hip
and back. He felt claimant would not get back to the squatting,
lifting, bending, twisting type activity because of the severity
of the degenerative changes in her back and her symptomatology;
also, because this type of activity would aggravate her condition
Dr. Filers felt prolonged standing and prolonged sitting would
cause her difficulty. He did not feel claimant would be able to
return to any gainful employment.

Claimant's total work experience has been manual or
physical work.

Claimant, until her accident, was very'active and able
to do all of her housework, gardening, v;ent camping and was
able to play softball with.children. Two or three weeks after
her accident claimant stopped working and has not returned to
work. Since the injury, claimant has tried to carry on.her
activities but has been unable to do so because of the pain in
her back and hip. Any prolonged standing or walking, sitting
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for over 30 minutes, riding in a car or g0ing up and down 
stairs cause claimant discomfort. .. 

The ALJ found claimant was entitled to a greater award 
of compensation for the loss of wage earning capacity caused 
by-her industrial injury. He increase~ the prior award of 16° 
to 128° for 40% unscheduled disability and affirmed the 10% award 
for her right leg. 

The Board, after de nova review, finds claimant is 
permanently and totally disabled as a result of a combina
tion of her age, di.sability, education, prior work experience, 

.·and the area in which she lives. There is no evidense claim
ant is capable of performing any regular, gainful employment. 
The medical evidence, especially· Dr. Eilers~ report, is suffi
cient to support the Board's award of permanent total disability. 

ORDER 

The ALJ's order, dated April 26, 1978, is modified. 

Claimant ii here~y granted an award for permanent 
total disability, effective the date of this order. 

Claimant's attorney is hereby granted as a reasonable 
attorney's fee for his services at Board review a sum equal to 
25% of the increased compensation granted by this order, pay
able out of said.compensation as paid, not.to exceed $2,300._ 

WCB CASE NO. 77-4715 

ERNIE WISEMAN, CLAIMANT 
Hal F. Coe, Claim.ant 1 s Atty. 
Mel Kosta, Defense Atty. 
Request for Review by Claimant 

November 22, 1978 

eviewed by Board Members Wilson and Phillips. 
l 

Claimant seeks Board review of the Administrative 
Law Judge's (ALJ) order which approved the employer's denial 
of his aggravation claim. Claimant contends he_ has proven 
his aggravation cla~m and is entitled to penalties and attor
ney fees for the insurer's failure to accept or deny or to 
commence payment of benefits with 14 days.-~ 

The record contains many undeveloped factual issues. 
The record fails to disclose if there ever has been a denial 
of the aggravation claim and, if ~o, when it was made. The 

-record reflects claimant underwent surgery in Aughst 1977, 
but fails to include, until after the hearing, why the surgery 
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for over 30 minutes, riding in a car or going up* and down
stairs cause claimant discomfort.

The ALJ found claimant was entitled to a greater award
of compensation for the loss of wage earning capacity caused
by-her industrial injury. He increased the prior award of 16®
to 128® for 40% unscheduled disability and affirmed the 10% award
for her right leg.

The Board, after de novo review, finds claimant is
permanently and totally disabled as a result of a combina
tion of her age, disability, education, prior work experience,
and the area in which she lives. There is no evidense claim
ant is capable of performing any regular, gainful employment.
The medical evidence, especially Dr.  ilers'. report, is suffi
cient to support the Board's award of permanent total disability.

ORD R
The ALJ's order, dated April 26, 1978, is modified.
Claimant is hereby granted an award for permanent

total disability, effective the date of this order.
Claimant's attorney is hereby granted as a reasonable

attorney's fee for his services at Board review a sum equal to
251 of the increased compensation granted by this order, pay
able out of said compensation as paid, not to exceed $2,300.

WCB CAS NO. 77-4715 November 22, 1978
ERNIE WISEMAN, CLAIMANT
Hal F Coe, Claimant's Atty 
Mel Kosta, Defense Atty.
Request for Review by Claimant

eviewed by Board Members Wilson and Phillips.
i.Claimant seeks Board review of the Administrative

Law Judge's (ALJ) order which approved the employer's denial
of his aggravation claim. Claimant contends he has proven
his aggravation claim and is entitled to penalties and attor
ney fees for the insurer's failure to accept or deny or to
commence payment of benefits with 14 days.**'

The record contains many undeveloped factual issues.
The record fails to disclose if there ever has been a denial
of the aggravation claim and, if so, when it was made. The
record reflects claimant underwent surgery in Aughst 1977,
but fails to include, until after the hearing, why the surgery
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required and what the results of it were. Additionally, 
the record reflects the ALJ did not .rule on the issue of. 
penalties and attorney's fees for the insurer's failure to 
accept, to deny, or to commence payment of compensation which 
were properly before him. 

The Bo~rd, after de novo review, finds·that this case 
was incompletely developed or heard by the.ALJ, therefore, it 
remands the case 'to AI,J selfed:, pursuant to ORS ~~l-~~~ l~~, 
for the purpose of taking evidence on the above-mentioned 
issues and making appropriate findings and conclusions thereon. 

ORDER 

The above entitled matter is hereby remanded to ALJ 
Seifert, pursuant to ORS 656.295 (5), to take evidence suffi
cient to determine if and when a, denial was issued, why and 
when surgery was performed, if penalties and attorney's fees 
are appropriate, and any and all issues properly presented to 
him by both parties~ 

WCB CASE NO. 77~3218 

CARRIE E. CROSS, CLAIMANT · 
Knappenberger & Tish, Cl~imant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by the SAIF 
Cross-appeal by Claimant 

November 27, 1978_ · 

Reviewed by Board Members Wilson and Moore. 

The State Accident Insurance F~nd and the claimant seek 
Board review of the Administrative Law Judgi 1 s (ALJ) order 
which remanded claimant's claim to the Fund to reopen as a 
claim for aggravation and ordered it to pay all medical care 
and treatment for cla·imant's left leg, pursuant to ORS 656.245, 
up to the date of the ALJ's order. An attorney's fee was as-

. sessed in addition to, and not out of, claimant's compensation. 

The Board, a£ter de novo review, affirms and adopts the 
Opinion and Order of the ALJ, <1 copy of which is attached hereto 
and, by this reference, is made a part hereof: 

ORDER 

The order of the ALJ, dated June 6, 1978, is affirmed. 

Claimant's attorney is hereby granted a reasonable at~· 
torney's fee for his services in connection•with this Board re
view in the amount of $300, payable by the Fund. 
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--was required and what the results of it were. Additionally,
the record reflects the ALJ did not .rule on the issue of
penalties and attorney's fees for the insurer's failure to
accept, to deny, or to commence payment of compensation which
were properly before him.

The Board, after de novo review, finds that this case
was incompletely developed or heard by the ALJ, therefore, it

• remands the case 'to AI,J Seibert, pursuant to ORS (5),for the purpose of taking evidence on the above-mentioned
issues and making appropriate findings and conclusions thereon.

ORD R
The above entitled matter is hereby remanded to ALJ

Seifert, pursuant to ORS 656.295 (5), to take evidence suffi
cient to determine if and when a. denial was issued, why and
when surgery was performed, if penalties and attorney's fees
are appropriate, and any and all issues properly presented to
him by both parties.

m

WCB CAS NO. 77-3218 November 27, 1978
CARRI  . CROSS, CLAIMANT
Knappenberger & Tish, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by the SAIF
Cross-appeal by Claimant

Reviewed by Board Members Wilson and Moore.
The State Accident Insurance Fund and the claimant seek

Board review of the Administrative Law Judge's (ALJ) order
which remanded claimant's claim to the Fund to reopen as a
claim for aggravation and ordered it to pay all medical care
and treatment for claimant's left leg, pursuant to ORS 656,245,
up to the date of the ALJ's order. An attorney's fee was as
sessed in addition to, and not out of, claimant's compensation.

The Board, after de novo review, affirms and adopts,the
Opinion and Order of the ALJ, a copy of which is.attached hereto
and, by this reference, is made a part hereof."

ORD R
The order of the ALJ, dated June 6,-1978, is affirmed.
Claimant's attorney is hereby granted a reasonable at-'

torney's fee for his services in connection'with this Board re
view in the amount of $300, payable by the Fund.

m

m
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CASE NO. 78-365~' 

EDGAR FOSTER, CLAIMANT 
Emmons, Kyle, Kropp & Kryger 

Claimant's Atty. 
Roger Warren, Defense Atty. 
Amended Order on Review . . . 

November 27, 1978 

On September 29, 1978 an Order on Review affirmed and 
adopted the Opinion and Order of the Administrative Law Judge 
(ALJ), dated April 12, 1978, which had granted claimant an 
award of 112° for 35% unscheduled disability. A copy of the 
Opinion and Order was attached to the Order on Review and made 
a part thereof. 

On October 13, 1978 the Order on Review was abated for 
the reasons se-1: forth in the eirder of Abatement anct.both par
ties were allowed additional time within which to provide the 
Board with briefs. Briefs from both parties have now been re
ceived and reviewed in conjunction with the record before the 
Board. 

The Ifoaid find·s no dispute with respect to the facts 
recited in the Opinion and Order of the ALJ: however, the Board 
concludes that the ALJ's assessment ~f claimant's disability is 
not supported by the medical evidence. Dr. Ellison rated 
claimant's low back condition on May 27, 1975 as "mildly symp
tomatic"; he recommended that claimant not engage in work which 
would place a heavy strain on his back. The Orthopaedic Con
sultants rated claimant's loss of function of the lumbar spine 
as mild insofar as it related to his industrial injury. 

The Board, after de novo review of the record and the 
briefs of both parties, concludes that claimant's loss of wage 
earning capacity resulting from his industrial injury does not· 
justify an award equal to 35% of the maximum allowable by 
statute for such disability. Claimant would be adequately 
compensated for his loss with an award equal to 25% of the 
maximum. 

ORDER 

The Order on Review, entered on September 29, 1978, 
is hereby set aside and held to be null and void. 

The ALJ's order, dated April 12, 1978, is modified 
to the extent that .claimant is awarded 80° for 25% of the 
maximum allowable by statute for unscheduled low back dis
ability. In all other respects it is affirmed. 
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November 21, 1978

 DGAR FOST R, CLAIMANT
 mmons, Kyle, Kropp & Kryger

Claimant's Atty.
Roger Warren, Defense Atty.
Amended Order on Review

WCB CAS NO. 78-365'-

On September 29, 1978 an Order on Review affirmed and
adopted the Opinion and Order of the Administrative Law Judge
(ALJ), dated April 12, 1978, which had granted claimant an
award of 112° for 35% unscheduled disability. A copy of the
Opinion and Order was attached to the Order on Review and made
a part thereof.

On October 13, 1978 the Order on Review was abated for
the reasons set forth in the Order of Abatement and.both par
ties were allowed additional time within which to provide the
Board with briefs. Briefs from both parties have now been re
ceived and reviewed in conjunction with the record before the
Board.

The Board finds no dispute with respect to the facts
recited in the Opinion and Order of the ALJ; however, the Board
concludes that the ALJ's assessment c#f claimant's disability is
not supported by the medical evidence. Dr.  llison rated
claimant's low back condition on May 27, 1975 as "mildly symp
tomatic"; he recommended that claimant not engage in work which
would place a heavy strain on his back. The Orthopaedic Con
sultants rated claimant's loss of function of the lumbar spine
as mild insofar as it related to his industrial injury.

The Board, after de novo review of the record and the
briefs of both parties, concludes that claimant's loss of wage
earning capacity resulting from his industrial injury does not-
justify an award equal to 35% of the maximum allowable by
statute for such disability. Claimant would be adequately
compensated for his loss with an award equal to 25% of the
maximum.

ORDER
The Order on Review, entered on September 29, 1978,

is hereby set aside and held to be null and void.
The ALJ's order, dated April 12, 1978, is modified

to the extent that .claimant is awarded 80° for 25% of the
maximum allowable by statute for unscheduled low back dis
ability. In all other respects it is affirmed.

-97-

: 



    
    
     
    

     

      
         

         
       

       
        
        

         
            
          

          
         
          

   
        

  
        

           
        

            
         

 
         

            
    

     
      

      
         
       

       
      

        
       

     
    

    
    

    
     
     
    
   

CASE NO. 76-7154 

FLORENCE 0. JACKSON, CLAIMANT 
Dye & Olson, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant 

November 27, 1978 

Reviewed by Board Nembers Moore and Phillips. 

Claimant seeks Board review of the Admiriistrative Law 
Judge's (ALJ) order which approved the Fund's denial of respon
sibility to pay for claimant's medical diet plan. 

Claimant, then a 25-year-old barmaid, suffered a compen
sable injury on December 12, 1974 which.ultimately required sur~ 
gery, i.e., a carpal tunnel release of both wrists. 

In November 1976 Dr. Chester reported claimant had gained 
40-50 pounds since she had stopped work in April 1976. He felt 
there was some relationship between this weight gain and her in
dustrial injury and requested the Fund·to pay for her weight reduc
tion program through the Medical Diet Service. Dr. Chester be
lieved that such a weight loss might assist in restoring claim-
ant to gainful employment. 

The Fund denied responsibility for this service on Decem
ber l, 1976. 

Claimant applied £or vocal!ona1 ai§i§tA~~Q on DQC@mber 29i 
1976. In February 1977 Dr. Chester said that claimant would need 
vocational rehabilitation because her chronic pain made it impos
sible for her to return to her barmaid job. He was treating 
claimant with a special transcutaneous nerve stimulator to reduce 
her pain. 

Dr. Chester rel~ased claimant for regular work on Febiuary 
15, 1977 with the understanding that she be allowed to use the 
transcutaneous nerve stimulator while working. 

Dr. Maltby, a psychologist, reported in April 1977 that 
claimant's weight had flµctuated from 160 pounds to 248 pounds; 
claimant 5'4-3/4'' tall and had previously -maintained a weight of 
170 pounds. She told Dr. Maltby she was eating more since she 
had stopped work because she was nervous; h~ said that claimant's 
weight gain was caused by overeating but it was not related to 
her injury. Claimant had graduated from a high school and com
pleted one year at OTI. Dr. Maltby felt the diet suggested would 
be effective only if claimant was willing to change her eating 
habits. --
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-FLOR NC O. JACKSON, CLAIMANT
Dye & Olson, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

WCB CAS NO. 76-7154 November 27, 1978

Reviewed by Board Members Moore and Phillips.
Claimant seeks Board review of the Administrative Law

Judge's (ALJ) order which approved the Fund's denial of respon
sibility to pay for claimant's medical diet plan.

Claimant, then a, 25-year-old barmaid, suffered a compen
sable injury on December 12, 1974 which.ultimately required sur
gery, i.e., a carpal tunnel release of both wrists.

In November 1976 Dr. Chester reported claimant had gained
40-50 pounds since she had stopped work in April 1976. He felt
there was some relationship between this weight gain and her in
dustrial injury and requested the Fund-to pay for her weight reduc
tion program through the Medical Diet Service. Dr. Chester be
lieved that such a weight loss might assist in restoring claim
ant to gainful employment.

The Fund denied responsibility for this service on Decem
ber 1, 1976.

Claimant applied for vocational asSigtSnCQ OH DQGQmb^r 23;
1976. In February 1977 Dr. Chester said that claimant would need
vocational rehabilitation because her chronic pain made it impos
sible for her to return to her barmaid job. He was treating
claimant with a special transcutaneous nerve stimulator to reduce
her pain.

Dr. Chester released claimant for regular work on February
15, 1977 with the understanding that she be allowed to use the
transcutaneous nerve stimulator while working.

m

Dr. Haltby, a psychologist, repor
claimant's weight had fluctuated from 160
claimant 5'4-3/4" tall and had previously
170 pounds. . She told Dr. Maltby she was
had stopped work because she was nervous;
weight gain was caused by overeating but
her injury. Claimant had graduated from
pleted one year at OTI. Dr. Maltby felt
be effective only if claimant was willing
habits.

ted in April 1977 that
pounds to 248 pounds;
-maintained a weight of
eating more since she
he said that claimant's
it was not related to
a high school and cora-
the diet suggested would
to change her eating
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A Claimant began a vocational rehabilitation program in Sep-· 
'9 tember 1977 for training as a bdokkeeper/payroll clerk. The 

Vocational Rehabilitation Division approved claimant's request 
for assistance with her weight reduction and approved 1/2 of the 
cost of the Medical Diet Service. · 

Claimant enrolled in the diet program and lost 43 pounds. 
This program was terminated in February 1978; she comrleted her 

vocational training in March. She testif-ied she was unable to 
afford the diet program and therefore did not contin~e with •it. 
Since she discontinued the program she ga~ned 27 pounds from 

.March 1978 to May 1978. Claimant weighed about 250 pounds when 
she had started the program, an increase of 80 pounds since she 
quit work in- }'.\pril 1977 .. 

The ALJ found that the Fund's denial was correct. Dr. 
Maltby did not feel there was any causal relationship between 
claimant's injury and her weight gain. 

The first time claimant was placed on a weight reduction 
program she lost weight but as soon as she discontinued the pro
gram she gained it back. The ALJ found no basis for assuming 
the same thing would not happen again. If claimant would exer
cise some will power she could control her weight but· the re
sponsibility for the payment of some dietary plan cannot be 
placed on the Fund. The relationship between claimant's weight 
problems and her industrial injury is too remote. Claimant has 
other problems which more likely cause her to compensate for 
by overeating. 

The Board, after de nova review, affirms the ALJ's order. 

ORDER 

The ALJ's order, dated May 17, 1978, is affirmed. 

WCB CASE NO. 78-929 

GERALD E. JOHNSTON, CLAIMANT 
Douglas Minson, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by the SAIF 

November 27, 1978 

Reviewed by Board Members r-1:oore and Phillips. 

The State Accident Insurance Fund seeks Board review of 
the.Administrative ~aw Judge's (ALJ) order which assessed pen
alties and attorneys fees for unreasonable resistance to the 
payment of compensation. 
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m claimant began a vocational rehabilitation program in Sep
tember 1977 for training as a bookkeeper/payroll clerk. The
Vocational Rehabilitation Division approved claimant's request
for assistance v;ith her weight reduction and approved 1/2 of the
cost of the Medical Diet Service.

Claimant enrolled in the diet program and lost 43 pounds
This program was terminated in February 1978; she com^pleted her
vocational training in March. She testified she was unable to
afford the diet program and therefore did not continue with it.
Since she discontinued the program she gained 27 pounds from
March 1978 to May 1978. Claimant weighed about 250 pounds when
she had started the program, an increase of 80 pounds since she
quit work in- April 1977..

The ALJ found that the Fund's denial was correct. Dr.
Maltby did not feel there was any causal relationship between
claimant's injury and her weight gain.

The first time claimant was placed on a weight reduction
program she lost weight but as soon as she discontinued the pro
gram she gained it back. The ALJ found no basis for assuming
the same thing would not happen again. If claimant would exer
cise some will power she could control her weight but'the re
sponsibility for the payment of some dietary plan cannot be
placed on the Fund. The relationship between claimant's weight
problems and her industrial injury is too remote. Claimant has
other problems which more likely cause her to compensate for
by overeating.

The Board, after de novo review, affirms the ALJ's order
ORDER

The ALJ's order, dated May 17, 1978, is affirmed.

WCB CAS NO, 78-929 November 27, 1978
G RALD  . JOHNSTON, CLAIMANT
Douglas Minson, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by the SAIF

Reviewed by Board Members Moore and Phillips,
The State Accident Insurance Fund seeks Board review of

the Administrative Law Judge's (ALJ) order which assessed pen
alties and attorney's fees for unreasonable resistance to the
payment of compensation.
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Board, after de nova review·, affirms and adopts the 
Opinion and Order of the ALJ, · a copy of _whi_ch is attached hereto -
and, by this reference, is made a part he.reof .' 

'- ORDER 

The order of the ALJ, dated June 21, 1978, is affir~ed. 

Claimant's attorney is hereby granted a reasonable attor
ney's fee for his services in connection with this Board review 
in the amount of $50, payable by the Furid • 

WCB CASE NO. 78-369 

ROGER J. KARASCH, CLAIMANT 
·Don Swink, Claimant's Aity. 
QAI~, L~gal ~QIViOQQ, Dgfgngg Atty. 
Request for Review by the SAIF 

. November 27, 1978 

Reviewed by Board Members Moore and Phillips. 

The State Accident Insurance Fund seeks Board review of 
the Administrative Law Judge's (ALJ) orqer which granted claimant 
coinpensa tion equal to 208 ° for' 65% unscheduled disability. The 
Fund contends that this award is excessive. 

·The ·Board, after de novo review, affirms and adopts the 
Opinion and Order of the ALJ, as amended by a subsegGent order~ 
a copy of which are attached hereto and·,_ by this reference, are 
made a part hereof. 

ORDER· 

The order of the ALJ, dated May 26, 1978, and the amend
ment thereto, dated May 30, 1978, are affirmed. 

Claimant's attorney is hereby granted a reasonable attor
ney's fee for his services in connection with this Board review 
.in the amount of $100, payable by the Fund. 

-100-

The Board, after de novo review, affirms and adopts the
Opinion and Order of the ALJ, a copy of  which is attached hereto
and, by this reference, is made a part hereof 

m

V ORD R
The order of the ALJ, dated June 21, 1978, is affirmed.
Claimant's attorney is hereby granted a reasonable attor

ney's fee for his services in connection with this Board review
in the amount of $50, payable by the Fund,

WCB CAS NO. 78-369 November 27, 1978
ROG R J. KARASCH, CLAIMANT
Don Swink, Claimant's Atty.
SAIP, Legal  ervloeg, OgfonsQ Atty.
Request for Review by the SAIF

Reviewed by Board Members Moore and Phillips.
The State Accident Insurance Fund seeks Board review of

the Adm.inistrative Law Judge's (ALJ) order which granted claimant
compensation equal to 208° for 65% unscheduled disability. The
Fund contends that this award is excessive. #

-The Board, after de novo review, affirms and adopts the
Opinion and Order of the ALJ, as amended by a subsequent order,
a copy of which are attached hereto and, by this reference, are
made a part hereof.

ORD R
The order of the ALJ, dated May 26, 1978, and the amend

ment thereto, dated May 30, 1978, are affirmed.
Claimant's attorney is hereby granted a reasonable attor

ney's fee for his services in connection with this Board review
.in the amount of $100, payable by the Fund.

#
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WCB CASE NO. 77-6099 

DOLORES KELLISON, CLAIMANT 
Barton & Armbruster, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by the SAIF 

November 27, 1978 

Reviewed by Board Members Wilson and Moore. 

The State Accident Insurance F~.md seeks Board review of 
the Adminis·trative Law Judge's (ALJ) order which awarded claim
ant compensation equal to 112° for 35% unscheduled disability 
for ~er·back injury. 

Claimant, then a 42-year-old manager of a dress shop, 
sustained a low back injury in December 1974 and reinjured it 
in March 1975 while lifting heavy clothes boxes. Dr. Schein
berg,_ claimant's treating physician, diagnosed "R/O nerve root 
compression, lumbosacral strain". Dr. Aasum, a chiropractor, 
who also treated claimant, diagnosed vertebrogenic sciatic 
neuralgia of the left sciatic nerve plexus. Dr. Scheinberg, 
iri September 1975, noted claimant felt that her pain had gotten 
progressively worse since March 1975. Claimant reported the 
pain was increased by prolonged standing and sitting and re
lieved by lying down. Dr. Scheinberg said claimant continued 
to work for financial reasons despite recommendations to limit 
her activities. 

When claimant was hospitalized in October 1975, she had 
no left ankl~ je!k; ~ft~f ~~~n~ b9~?~tali~eu and reGeiving con-. 
servative treatment, the ankle jerk returned. 

Dr. Scheinberg released claimant for restricted work with 
avoidance of heavy lifting on November 3, 1975; he found her to 
be medically stationary as of that date. 

In Ja~~ary 1976~claimant told Dr. Scheinberg she felt 
pretty good. He found her still symptomatic with left foot 
numbness and pain in the left calf. Claimant said she was 
unable to walk as far as before her injury, was unable to dance, 
was unable to do normal lifting or bending without discomfort. 
She was limiting some of her other outside activities because 

, of he~ pack pain. Dr. Scheinberg found a positive straight 
leg raise which he felt demonstrated residual irritation of 
the S-1 nerve root. He again released claimant for regular 
work on January 23, 1976. 

On January 22, 1976 claimant exacerbated her back pain 
after unpacking.some boxes. She had the same symptoms as after 
her March 1974 injury and again the left ankle jerk was absent. 
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DOLOR S K LLISON, CLAIMANT
Barton & Armbruster, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by the SAIF

WCB CAS NO. 77-6099 November 27, 1978

Reviewed by Board Members Wilson and Moore, <•7
The State Accident Insurance Fund seeks Board review of

the Administrative Law Judge's (ALJ) order which awarded claim
ant compensation equal to 112® for 35% unscheduled disability
for her-back injury.

Claimant, then a 42-year-old manager of a dress shop,
sustained a low back injury in December 1974 and reinjured it
in March 1975 while lifting heavy clothes boxes. Dr. Schein-
berg,. claimant's treating physician, diagnosed "R/0 nerve root
compression, lumbosacral strain". Dr. Aasum, a chiropractor,
who also treated claimant, diagnosed vertebrogenic sciatic
neuralgia of the left sciatic nerve plexus. Dr. Scheinberg,
in September 1975, noted claimant felt that her pain had gotten
progressively worse since March 1975. Claimant reported the
pain was increased by prolonged standing and sitting and re
lieved by lying down. Dr. Scheinberg said claimant continued
to work for financial reasons despite recommendations to limit
her activities.

When claimant was hospitalized in October 1975, she had
no left ankle jerk; after feting iiggpitalissd and receiving con-
servative treatment, the ankle jerk returned.

Dr. Scheinberg released claimant for restricted v;ork with
avoidance of heavy lifting on November 3, 1975; he found her to
be medically stationary as of that date.

In January 1976’claimant told Dr. Scheinberg she felt
pretty good. He found her still symptomatic v/ith left foot
numbness and pain in the left calf. Claimant said she was
unable to walk as far as before her injury, was unable to dance,
was unable to do normal lifting or bending without discomfort.
She was limiting some of her other outside activities because
of her back pain. Dr. Scheinberg found a positive straight
leg raise which he felt demonstrated residual irritation of
the S-1 nerve root. He again released claimant for regular
work on January 23, 1976.

On January 22, 1976 claimant exacerbated her back pain
after unpacking some boxes. She had the same symptoms as after
her March 1974 injury and again the left ankle jerk was absent.
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August 1976 claimant told Dr. Scheinberg she some
~irnes had back pain and a tingling sensation but no numbness. 
She was avoiding heavy work, e.g., unpaqking boxes or doing 
stock work. She was unable to participate in dancing, exercis
ing, skiLng or roller skating. 

Dr. Scheinberg found claimant medically stationary as of 
August 24', 1976, with some permanept disability. He felt she 
would be able to perform her norma~ activitiy as long·as she 
avoided excessive exertion as stooping, bending or heavy lift
ing. 

A Determination Order, dated November 2, 1976, awarded 
claimant compensation equal to 16~ for 5% unscheduled disability 
for her-low back injury. 

Dr. Scheinberg testified he felt that claimant'' s condi
tion in April 1973 was about the same as it was when he had 
seen ·her in August 1976. He was certain that claima_nt had 
neurological deficit. It was his opinion claimant was not a 
malingerer. 

In May 1978 Dr. rScheinberg reported claimant had had 
another "flare-up" in her back which prevented claimant from 
bending over: she also had numbness under a toe on her left 
foot and was having trouble with her left knee giving away. 
He felt that from an objective viewpoint she did not demon
strate more than a 5% disability in the back, but from a suv
jectlve viewpoiQt, the dis~bility was greater. 

Claimant testified her back and leg ·pain caused her to 
have to take extended lunch hours in order to go home to lie 
down. She finds prolonged standing, climbing up and down 
stairs or continuous sitting increases her pain. She is unable 
to walk more than 3-4 blocks before her left leg becomes numb. 
She a1so tends to fall when her left knee gives away. She is 
unable to lift 10 pounds without increasing her back pain, 
Claimant has eliminated a series of outside activities except 
for minimal dancing. 

The ALJ found, based on claimant's limitations, that she 
was f~r~~lo~~d from J fairly broad ~~gment of the laboi rna.~~ir 
He con~luded that claimant was entitled to an award equal to 
112° for 35% unscheduled disability to compensate her for such 
loss of wage earning capacity. 

~he Board, after de nova review, finds, based on the med
ical evidence, that claimant does not have more than a minimal 
injury, based on objective findings, but claimant's complaints 
and continuing difficulty reveal that claimant has lost more 
than such findings indicate. Claimant is limited in her bend-
ing, stooping and lifting activities; she has a problem with Q\ 
her left knee giving away and has had to limit other physical • 
activities. 
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By August 1976 claimant told Dr. Scheinberg she some
times had back pain and a tingling sensation but no numbness.
She was avoiding heavy work, e.g., unpacking boxes or doing
stock work. She was unable to participate in dancing, exercis
ing, skiing or roller skating.

Dr, Scheinberg found claimant medically stationary as of
August 24, 1976, with some permanent disability. He felt she
would be able to perform her normal activitiy as long as she
avoided excessive exertion as stooping, bending or heavy lift
ing.

#

A Determination Order, dated November 2, 1976, awarded
claimant compensation equal to 16° for 5% unscheduled disability
for her low back injury.

Dr. Scheinberg testified he felt that claimant's condi
tion in April 1978 was about the same as it was when he had
seen her in August 1976. He was certain that claimant had
neurological deficit. It was his opinion claimant was not a
malingerer.

In May 1978 Dr. ^Scheinberg reported claimant had had
another "flare-up" in her back which prevented claimant from
bending over; she also had numbness under a toe on her left
foot and was having trouble with her left knee giying away.
He felt that from an objective viewpoint she did not demon
strate more than a 5% disability in the back, but from a sub
jective viev;point, the disability was greater.

Claimant testified her back and leg 'pain caused her to
have to take extended lunch hours in order to go home to lie
down. She finds prolonged standing, climbing up and down
stairs or continuous sitting increases her pain. She is unable
to walk more than 3-4 blocks before her left leg becomes numb.
She also tends to fall v;hen her left knee gives away. She is
unable to lift 10 pounds without increasing her back pain.
Claimant has eliminated a series of outside activities except
for minimal dancing.

The ALJ found, based on claimant's limitations, that she
was from a fairly broad segment of the labor
He concluded that claimant was entitled to an award equal to
112° for 35% unscheduled disability to compensate her for such
loss of wage.earning capacity.

The Board, after de novo review, finds, based on the med
ical evidence, that claimant does not have more than a minimal
injury, based on objective findings, but claimant's complaints
and continuing difficulty reveal that claimant has lost more
than such findings indicate. Claimant is limited in her bend
ing, stooping and lifting activities; she has a problem with
her left knee giving away and has had to limit other physical
activities.
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Board concludes that claimant is not entitled to an 
award of compensation equal to 1_12° for 35% unscheduled disa
bility for her back injury but 'she is entitled to an award of 
64° for 20% of the maximum. 

ORDER 

The ALJ's order, dated July 3,. 1978, is modified. 

Claimant is hereby awarded compensation equal to 64° 
for 20% unscheduled disability for her low back injury. This 
is in lieu of any prior awards. 

The remainder of the ALJ's.ordei is affirmed in all re
spects. 

SAIF CLAIM NO. GA 626407 

t~~,~ft• M. tU~WICR, CLAIMANT 
SAIF, Legal Services, Deferise_Atty. 
Own Motion Determination 

November 27, 19.78 

· • •· On August 15; 1957 claimant fell and bumped his left el-
bow and subsequently developed an olecranon bursitis. He also 
developed a low grade infection in this ar~a. On September 20, 
1957 he had an e~cision of the bursa and apparently sustained 
little time loss because the claim was closed in 1958 with no 
award for permanent partial disability. Claimant had some ul
nar complaints. 

Between October 5, 1959 and January 29, 1960 claimant had 
two more bursectomies and on January 3, 1963 his claim was closed 
with an award equal to 5% loss of function of the left arm. Based 
upon the recommendation of Dr. Cottrell, the State Industrial 
Accident Commission granted claimant an additional award equal 
to 25% loss of function of the left arm on May 22, 1963. 

Claimant has intermittently required treatment throughout 
the years, both surgical and through the use of antibiotics. In 
1968 skin grafts to close the extensive.~ound were attempted _and 
in 1971 a pedicle graft w~s placed.· Claimant had a condition of 
emphysema1 therefore, the anesthetizing of claimant for this sur
gery caused substantial problems. Claimant is described as a 
cardiovascular pulmonary invalid. In July 1972 claimant was 
granted an award equal to 50% loss of function of the left arm, 
based upon a recommendation from Dr. Shlim. 

Claimant re~uested own motion relief but the Board, by 
its Own Motion Order, dated November 1, 1972, denied such relief 
on the grounds that.the cardiovascular and respiratory problems 
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#
The Board concludes that claimant is not entitled to an

award of compensation equal to 112° for 35% unscheduled disa
bility for her back injury but she is entitled to an award of
64° for 20% of the maximum.

ORD R
The ALJ's order, dated July 3 ,- 1978, is modified.
Claimant is hereby awarded compensation equal to 64°

for 20% unscheduled disability for her low back injury. This
is in lieu of any prior awards.

The remainder of the ALJ's. order is affirmed in all re
spects .

SAIF CLAIM NO. GA 626407 November 27, 19.78

L ST R'M. LUnWICR, CLAIMANTSAIF, Legal Services, Defense Atty.
Own Motion Determination

On August 15, 1957 claimant fell and bumped his left el
bow and subsequently developed an olecranon bursitis. He also
developed a low grade infection in this area. On September 20,
1957 he had an excision of the bursa and apparently sustained
little time loss because the claim was closed in 1958 with no
award for permanent partial disability. Claimant had some ul
nar complaints.

Between October 5, 1959 and January 29, 1960 claimant had
two more bursectomies and on January 3, 1963 his claim was closed
with an award .equal to 5% loss of function of the left arm. Based
upon the recommendation of Dr. Cottrell, the State Industrial
Accident Commission granted claimant an additional award equal
to 25% loss of function of the left arm on May 22, 1963.

Claimant has intermittently required treatment throughout
the years, both surgical and through the use of antibiotics. In
1968 skin grafts to close the extensive .wound were attempted .and
in 1971 a pedicle graft was placed.' Claimant had a condition of
emphysema-,, therefore, the anesthetizing of claimant for this sur
gery caused substantial problems. Claimant is described as a
cardiovascular pulmonary invalid. In July 1972 claimant was
granted an award equal to 50% loss of function of the left arm,
based upon a recommendation from Dr. Shlim.

Claimant requested own motion relief but the Board, by
its Own Motion Order, dated November 1, 1972, denied such relief
on the grounds that, the cardiovascular and respiratory problems
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claimant had were not related to his industrial injury, 
but the Board did state that the elbow condition was a continu
ing responsibility of the Fund pursuant to the provisions of 
ORS 656.245. On November 2, 1972 claimant was again hospitalized 
for a skin graft and further treatment. Claimant was treated 
by Dr. Kanzler through March 19, 1975 when his case was trans
ferred to Dr. McVay. The Fund has provided compensation for 
medical bills and/or temporary total disability since March 1, 
197 3. 

In 1975, for the first time, there was a diagnosis of 
osteomyelitis made with regard to claimant's condition and, on 
August 11, 1976, Dr. Kimbrough reported that claimant had a 
mixed infection which was why his wound has never been fully 
healed. He suggested an amputation as the only cure. On Oct
ober 21, 1976 Dr. Gill performed an amputation of the left arm 
at the mid humerus level. Claimant had become septicemic and 
his entire system was endangered. Initially, claimant responded 
nicely, but then he developed "a true, overt, paranoid-type 
schizophrenia" as well as phantom pain. All types of treatment 
have been afforded'claimant, e.g., stellate blocks, acupuncture, 
transcutaneous stimulators, treatment at the Pain Clinic, but 
none have been able to restore claimant to a productive human 
being. 

When the stump of the left arm healed curative treat
ment ceased, however, a closing report from Dr. Tuhy which 
covered claimant's lung-heart problem indicated that Dr. Tuhy, 
who had evaluated claimant in 1965, felt that claimant had sur
vived much longer than most patients from a condition which ' 
had developed fully after the industrial injury. The presence 
of bact-eria in the blood for over 20 years during which claim
~nt tQUght th~ iqfection could very well have contributed mater
ially to his general ill being. 

Although the initial injury was to a scheduled member, 
over a period of time it had spread to the unscheduled areas, 
therefore, in considering claimint's disability, more than just 
the loss of function of the left arm must be considered. Dr. 
Gill and Dr. Ironsides believed that claimant had a resultant 
psychiatric problem which is disabling and when all the factors 
necessary to be taken into consideration in detennining an un
scheduled disability are reviewed it becomes apparent that 
claimant is no longer able to be gainfully and suitably employed. 

On October 31, 1978 the Fund asked for a determination 
and the Evaluation Division of the Workers' Compensation Depart
ment recommended that the Board grant claimant an award for per
manent total disability. 
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which claimant had were not related to his industrial injury,
but the Board did state that the elbow condition was a continu
ing responsibility of the Fund pursuant to the provisions of
ORS 656.245. On November 2, 1972 claimant was again hospitalized
for a skin graft and further treatment. Claimant was treated
by Dr. Kanzler through March 19, 1975 when his case was trans
ferred to Dr. McVay. The Fund has provided compensation for
medical bills and/or temporary total disability since March 1,
1973.

In 1975, for the first time, there was a diagnosis of
osteomyelitis made with regard to claimant's condition and, on
August 11, 1976, Dr. Kimbrough reported that claimant had a
mixed infection which was why his wound has never been fully
healed. He suggested an amputation as the only cure. On Oct
ober 21, 1976 Dr. Gill performed an amputation of the left arm
at the mid humerus level. Claimant had become septicemic and
his entire system was endangered. Initially, claimant responded
nicely, but then he developed "a true, overt, paranoid-type
schizophrenia" as v;ell as phantom pain. All types of treatment
have been afforded'claimant, e.g., stellate blocks, acupuncture,
transcutaneous stimulators, treatment at the Pain Clinic, but
none have been able to restore claimant to a productive human
being. '

When the stump of the left arm healed curative treat
ment ceased, however, a closing report from Dr. Tuhy which
covered claimant's lung-heart problem indicated that Dr. Tuhy,
who had evaluated claimant in 1965, felt that claimant had sur
vived much longer than most patients from a condition which
had developed fully after the industrial injury. The presence
of bacteria in the blood for over 20 years during which claim-

infection could very well have contributed mater
ially to his general ill being.

Although the initial injury was to a scheduled member,
over a period of time it had spread to the unscheduled areas,
therefore, in considering claimant's disability, more than just
the loss of function of the left arm must be considered. Dr.
Gill and Dr. Ironsides believed that claimant had a resultant
psychiatric problem which is disabling and when all the factors
necessary to be taken into consideration in determining an un
scheduled disability are reviewed it becomes apparent that
claimant is no longer able to be gainfully and suitably employed.

On October 31, 1978 the Fund asked for a determination
and the  valuation Division of the Workers' Compensation Depart
ment recommended that the Board grant claimant an award for per
manent total disability.

#
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Board, after reading the entire medical history, 
rea'ches the same conclusion and •-accepts the recommendation of 
the Evaluation Division. 

·ORDER 

. Claimant is to be considered as permanently and totally 
disabled as of the date of this Own Motion Determination. 't1 · 

WCB CASE NO. 77-1151 

JUNE METCALF, CLAIMANT 
Souther, Spaulding, Kinsey, Williamson 

& Schwabe, Defense Atty. 
Request for Review by Claimant 

Novembei 27, 1978 

Reviewed by Board MeIPbers .Moore and Phillips. 

Claimant seeks Board review of the Administrative Law 
Judge's (ALJ) order which found claimant's request for hearings 
were not filed timely and dismissed her request with prejudice. 

The Board, after de nova review, affirms and adopts the 
Opinion and Order of the ALJ, a copy of which is attached hereto 
and, by this reference, is made a part hereof. In addition to 
the fact that claimant's request for hearing was untimely, the 
Board finds that there is not sufficient evidence to support her 
claim and the denial was correct. 

ORDER 

The order of the ALJ, dated April 5, 1978, is affirmed. 
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The Board, after reading the entire medical history,
reaches the same conclusion and‘"accepts the recommendation of
the  valuation Division.

ORD R
Claimant is to be considered as permanently and totally

disabled as of the date of this Own Motion Determination.

WCB CAS NO. '77-1151
JUN M TCALF, CLAIMANT
Souther, Spaulding, Kinsey, Williamson

& Schwabe, Defense Atty.
Request for Review by Claimant

November 27, 1978

Reviewed by Board I'lemi^ers Moore and Phillips.
Claimant seeks Board review of the Administrative Law

Judge's (ALJ) order which found claimant's request for hearings
were not filed timely and dismissed her request with prejudice.

The Board, after de novo review, affirms and adopts the
Opinion and Order of the ALJ, a copy of which is attached hereto
and, by this reference, is made a part hereof. In addition to
the fact that claimant's request for hearing was untimely, the
Board finds that there is not sufficient evidence to support her
claim and the denial was correct.

ORD R
The order of the ALJ, dated April 5, 1978, is affirmed.
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CASE NO. 78-1784 

LEONARD NEAL, CLAIMANT 
Doblie, Bisch6ff & Murphy, Claimant's 

Atty. 
Garrett, Seideman, Hemann & Robertson, 

f 
Defense Atty. 

Order of Dismissal 

November 27, 1978 

On October 5, 1978 an Administrative Law Judge (ALJ) 
/ entered his order denying claimant's claim for temporary total 

disability benefits and dismissing. the matter. 

On November 10, 1978, according to the United States 
Postal Service postmark on the envelope addressed to the work
ers' Compensation Board, claimant requested review of the 
ALJ's order. 

More than 30 days have passed from the date of the is
suance of the ALJ's order, therefore, the order is final by 
operation of law and claimant's request for review must be dis
missed. ORS 656.289(3). 

IT IS SO ORDERED. 

WCB CASE NO. 77-6998 

ROSE PISTOCHI 1 CLAIMANT 
Doblie, ~ischoff & Murray, Claimant's 

Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by the SAIF 

Novembei 27, 1978 

Reviewed by Board Members Wilson and Phillips. 

The State Accident Insurance Fund seeks Board review of 
the Administrative Law Judge's (ALJ) order which set aside the 
February 8, 1978 Determination Order as premature and remanded 
claimant's claim to the. Fund for acceptance and payment of com
pensation to which she was entitled. Penalties and attorney's 
fees were assessed against the Fund. 

The Board, after de novo review, affirms and adopts the 
Opinion and. Order of the ALJ, a copy of which is attached hereto 
and, by .this reference, is made a part hereof. 
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November 27, 1978

L ONARD N AL, CLAIMANT
Doblie, Bischoff & Murphy, Claimant's
Atty.

Garrett, Seideman, Hemann & Robertson,
Defense Atty.

Order of Dismissal

WCB CAS NO. 78-1784

On October 5, 1978 an Administrative Law Judge (ALJ)
I entered his order denying claimant's claim for temporary totaldisability benefits and dismissing, the matter.

.On November 10, 1978, according to the United States
Postal Service postmark on the envelope addressed to the Work
ers' Compensation Board, claimant requested review of the
ALJ's order.

More than 30 days have passed from the date of the is
suance of the ALJ's order, therefore, the order is final by
operation of law and claimant's request for reviev; must be dis
missed. ORS 656.289(3).

IT IS SO ORD R D.

#

m

WCB CAS NO. 77-6998 November' 27, 197 8
ROS PISTOCHI, CLAIMANT
Doblie, -Bischoff & Murray, Claimant's
Atty.

SAIF, Legal Services, Defense Atty.
Request for Review by the SAIF

Reviewed by Board Members Wilson and Phillips.
The State Accident Insurance Fund seeks Board review of

the Administrative Law Judge's (ALJ) order which set aside the
February 8, 1978 Determination Order as premature and remanded
claimant's claim to the. Fund for acceptance and payment of com
pensation to which she was entitled. Penalties and attorney's
fees were assessed against the Fund.

The Board, after de novo review, affirms and adopts the
Opinion and. Order of the ALJ, a copy of which is attached hereto
and, by .this reference, is made a part hereof.
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The order of the ALJ, dated June 16, 1978, is affirmed. 

Claimant's attorney is hereby granted a reasonable attor
ney's fee for his services in connection with this Board review 
in the amount of $50, payable by the Fund. 

WCB CASE NO. 77-1817 

ARTHUR SCHNEIDER, CLAIMANT 
Dye & Olson, Claimant's Atty. 
Souther, Spaulding, Kinsey, Williamson 

& Schwabe, Defense Atty. 
Request for Review by Claimant 

November 27, 1978 

Reviewed by Board Members ivilson and Phillips. 

. Claimant seeks Board review of the Administrative Law 
Judge's (ALJ) order which affirmed the carrier's denial of his 
claim for an aggravation. 

The Board, after de novo review, affirms and adopts the 
Opinion and Order of the ALJ, a copy of which is attached hereto 
and, by this reference, is made a part hereof. 

ORDER 

The order of the ALJ, dated May 26, 1978, is affirmed. 

WCB CASE NO. 77-6426 

WILLIAM M. SNELL, CLAIMANT 
Ackerman & DeWenter, Claimant's Atty. 
J,W. McCracken, Jr., Defense Att~. 
Request for Review by Claimant 

November 27, 1978 

Reviewed by Board Members Wilson and Moore. 

I , 

Claimant seeks Board review of the Administrative Law 
Judge's (ALJ) order which affirmed the May 2, 1977 Determination 
Order granting him no award for permanent disability. 

The Board, after de nova review, affirms and adopts the 
Opinion and Order of the ALJ, a copy of which is- attached hereto 
and, by this reference, is made a part hereof. 

ORDER 

The order of the ALJ, dated June 21, 1978, is affirmed. 
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ORD R
The order of the ALJ, dated June 16, 1978, is affirmed.
Claimant's attorney is hereby granted a reasonable attor

ney's fee for his services in connection with this Board review
in the amount of $50, payable by the Fund.

WCB CAS NO. 77-1817 November 27, 1978
ARTHUR SCHN ID R, CLAIMANT
Dye & Olson, Claimant's Atty.
Souther, Spaulding, Kinsey, Williamson

& Schv/abe, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Wilson and Phillips.
Claimant seeks Board review of the Administrative Law

Judge's (ALJ) order which affirmed the carrier's denial of his
claim for an aggravation.

The Board, after de novo review, affirms and adopts the
Opinion and Order of the ALJ, a copy of which is attached hereto
and, by this reference, is made a part hereof.

ORD R
The order of the ALJ, dated May 26, 1978, is affirmed.

V7CB CAS NO. 77-6426 November 27 , 1978
WILLIAM M. SN LL, CLAIMANT
Ackerman & DeWenter, Claimant's Atty.
J.W. McCracken, Jr,, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Wilson and Moore.
Claimant seeks Board review of the Administrative Law

Judge's (ALJ) order which affirmed the May 2, 1977 Determination
Order granting him no award for permanent disability.

The Board, after de novo review, affirms and adopts the
Opinion and Order of the ALJ, a copy of which is- attached hereto
and, by this reference, is made a part hereof.

ORD R
The order of the ALJ, dated June 21, 1978, is affirmed.
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CASE.NOS. 76-3479 
76-4168 

MARILYN BARDIN, CLAIMANT 
Lively & Wiswall, Claim~nt's Atty. 
Flinn, Lake & Brown, Defense Atty . 

. Request for Review by Employer 

November 28, 1978 

Reviewed by Board Members \vilson and Phillips. 
C ~ I I ' 

The employer seeks Board review of the Administrative 
Law Judgefs (ALJ) order which granted claimant compensation 
for permanent total disability as of December 4, 1976. 

The Board, after de nova review, affirms. and adopts 
the Opinion and Order of the ALJ, a copy of ~hich is attached 
hereto and, by this reference, is made a part hereof. 

ORDER 

The order of the ALJ, dated June 21, 1978, is affirmed. 

Claimant's attorney is hereby granted a reasonable at
torney's fee for his services in connection with this Board 
review in the amount of $300, payable by the carrier. 

WCB CASE NO. 77-4269 

HAROLD D. BONE, CLAIMANT 
·Galton, Popick & Scott, Claimant's Atty. 
Souther, Spaulding, Kinsey, Williamson 

& Schwabe, Defense Atty. 
Request for Review by Claimant 

November 28, 1978 

Reviewed.by Board Members Wilson and Phillips. 

Claimant seeks Board review of the Administrative Law 
Judge's order which granted him compensation equal to_80° for 
25% unscheduled disability. Claimant contends that this award 
is inadequate. 

The Board, after de novo review, affirms and adopts the 
Opinion and Order of the ALJ, a copy of which is attached 
hereio and, by this reference, is made a part hereof. 

ORDER 

The order of the ALJ, dated May 24, 1978, is affirmed. 
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WCB CAS ,NOS. 76-3479
76-4168

November 28, 1978

MARILYN BARDIN, CLAIMANT
Lively & Wiswall, Claimant's Atty.
Flinn, Lake & Brown, Defense Atty.
.Request for Review by  mployer

Reviewed by Board Members Wilson and Phillips.

The employer seeks Board reviev; of the Administrative
Law Judge's (ALJ) order which granted claimant compensation
for permanent total disability as of December 4, 1976.

The Board, after de novo reviev;, affirms, and adopts
the Opinion and Order of the ALJ, a copy of which is attached
hereto and, by this reference, is made a part hereof.

ORD R
The order of the ALJ, dated June 21, 1978, is affirmed
Claimant's attorney is hereby granted a reasonable at

torney's fee for his services in connection with this Board
review in the amount of $300, payable by the carrier.

m

WCB CAS NO. 77-4269
HAROLD D. BON , CLAIMANT
Galton, Popick & Scott, Claimant's Atty.
Souther, Spaulding, Kinsey, Williamson

& Schwabe, Defense Atty.
Request for Review by Claimant

November 28, 1978

Reviewed by Board Members Wilson and Phillips.
Claimant seeks Board review of the Administrative Law

Judge's order which granted him compensation equal to 80° for
25% unscheduled disability. Claimant contends that this award
is inadequate.

The Board, after de novo review, affirms and adopts the
Opinion and Order of the ALJ, a copy of which is attached
hereto and, by this reference, is made a part hereof.

ORDER
The order of the ALJ, dated May 24, 1978, is affirmed.
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CASE NO. 78-1264 

SONJA BRO'l'JN, CLAIMANT 
Duncan & Walter, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant 

,/ 

November 28, 1978 

Reviewed by Board Members Wilson and Phillips. 

Claimant seeks Board review of the Administratjve Law 
Judge's (ALJ) order which affirmed the October 26, 1977 Deter
mination Order whereby claimant \·1as granted compensation for 
time loss only. 

The Board, after de novo review, affirms and adopts the 
Opinion and Order of the ALJ, a copy of which is attached 
hereto ilnd, by thJ_s rcterence, is made a part hereof. 

ORDER 

The order of the ALJ, dated t-lay 30, 1978, is affirmed. 

WCB Cl1SE NO. 77-4724 

PAMELA CORDOVA, CLAIMANT 
Allen M. Scott, Claimant's Atty. 
Charles Hollm•1ay, DefensE-, l\tty", 
Request for R~view by CJaimant 

November 28, 1978 

Reviewed by Doc1rd Members 1'7.ilsor. and Phil lips. 

Claimant seeks Board review of the Administrative Law 
Judge's (ALJ) order which affirmed the carrier's denial of her 
claim for an emotional condition. 

The Board, after de novo review, affirms and adopts the 
Opinion and Order of the 11.LJ, a copy of which is attached hereto 
and, by this reference, is made a part hereof. 

Apparently, an "off-the-record" discussion between the 
ALJ and the two attorneys involved in this case resulted in 
claimant's attorney stating that he would waive his right to 
an a t.:tor!,•::,y · 5 f'c:'e. H~\vc-cvc,r _, wh8n the ALJ went back on the 
record, the result of the discussion was not made a part 
thereof. The Board strongly urges that if it is necessary 
at certain times to go off the record for discussions that 
if a·conclusion is reached as a result of such discussion then 
that conclusion should be made a part of the record when the 
hearing is resumed. It is not only the responsibility of the 
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November 28, 1978

SONJA BROWN, CLAIMANT
Duncan & Walter, Claimant's Atty 
SAIF, Legal Services, Defense Atty 
Request for Reviev/ by Claimant

Reviewed by Board Members Wilson and Phillips 

Claim ant seeks Board review of the Administrative Law
Judge's (ALJ) order which affirmed the October 26, 1977 Deter
mination Order whereby claimant was granted compensation for
time loss only 

The Board, after de novo review, affirms and adopts the
Opinion and Order of the ALJ, a copy of which is attached
hereto and, by thrs reference, is made a part hereof 

ORDER

The order of the ALJ, dated May 30, 1978, is affirmed 

WCB CAS NO, 78-1264

WCB CASE NO 77-4724

PAMELA CORDOVA, CLAIMANT
Allen- M Scott, Claimant's Atty  
Charles Holloway, Defense Atty- 
Request for Review by Claimant

November 28, 1978

m

Reviewed by Board Members Wilson and Phillips 

Claimant seeks Board reviev/ of the Administrative Lav;
Judge's (ALJ) order which affirmed the carrier's denial of her
claim for an emotional condition 

The Board, after de novo review, affirms and adopts the
Opinion and Order of the ALJ, a copy of which is attached hereto
and, by this reference, is made a part hereof 

Apparently, an "off-the-record" discussion betv;een the 
ALJ and the two attorneys involved in this case resulted in
claim ant's attorney stating that he would waive his right to
an a Ltor:n:-:y ■ s fee However, when the ALJ went back on the 
record, the result of the discussion was not made a part
thereof The Board strongly urges that if it is necessary
at certain times to go off the record for discussions that
if a'conclusion is reached as a result of such discussion then
that conclusion should be made a part of the record v;hen the 
hearing is resumed It is not only the responsibility of the
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b~t ~i~Q Qt th~ ~ttQtn~y~ inv9by~g th~t thi~ pe d9r~, 
otherwise, if a relevant matter is disposed of while the par- a 
ties are "off-the-record 11 , the Board is deprived of a complete W 
transcript of the proceedings. 

ORDER • 

The order of the ALJ, dated February 27, 1978, is af-
firmed. 

WCB CASE NO. 77-1639 November 28, 1978 

LAWRENCE· CORSI, CLAIMANT . 
David R. Vandenberg, Jr., Claimant's Atty. 
Souther, Spaulding, Kinsey, Williamson 

& Schwabe, Defense Atty. 
Request for Review by Claimant 

Reviewed by Board Members Wilson and Moore. 

Claimant seeks Board review of the Administrative Law 
Judge's (ALJ) order which affirmed the October 19, 1976 Deter
mination Order whereby he was granted compensation equal to 
22.5° for 15% loss of the right.leg fcir a total award of 60°. 

The Board, after de novo review, affirms and adopts the 
Opinion and Order of the ALJ, a copy of which is attached hereto 
and, by this reference, is made a part hereof. 

ORDER 

The order of the ALJ, dated June 19, 1978, is affirmed. 

WCB CASE NOS. 77-6978 
77-6979 

ROBERT A. GARR, CLAIMANT 
Evohl F. Malagon, Claimant's Atty. 
J.W. McCracken, Jr., Defense Atty. 
Request for Review by the SAIF 

November 28, 1978 

Reviewed by Board Members.Wilson and Moore. 

The State Accident Insurance Fund seeks Board review of 
that portion of the Administrative Law Judge's (ALJ) order which 
remanded claimant's claim to it for acceptance and payment of 
compensation to which he was entitled. 4ii). 

11 n-

otherwise, if a relevant matter is disposed of while the par
ties are "off-the-record", the Board is deprived of a complete
transcript of the proceedings.

AW byt 9t attvtnsys inVQlyed that this be done,

ORD R

firmed.
The order of the ALJ, dated February 27, 1978, is af-

WCB CAS NO. 77-1639 November 28, 1978
LAWR NC ' CORSI, CLAIMANT
David R. Vandenberg, Jr., Claimant's Atty.
Souther, Spaulding, Kinsey, Williamson

St Schwabe, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Wilson and Moore.
Claimant seeks Board review of the Administrative Law

Judge's (ALJ) order which affirmed the October 19, 1976 Deter
mination Order whereby he was granted compensation equal to
22.5° for 15% loss of the right,leg for a total award of 60°.

The Board, after de novo review, affirms and adopts the
Opinion and Order of the ALJ, a copy of which is attached hereto
and, by this reference, is made a part hereof.

ORD R
The order of the ALJ, dated June 19, 1978, is affirmed.

#

WCB CAS NOS, 77-6978
77-6979

November 28, 1978

ROB RT A. GARR, CLAIMANT
 vohl F. Malagon, Claimant's Atty
J.W. McCracken, Jr., Defense Atty
Request for Review by the SAIF

Reviewed by Board Members. Wilson and Moore.
The State Accident Insurance Fund seeks Board review of

that portion of the Administrative Law Judge's (ALJ) order which
remanded claimant's claim to it for acceptance and payment of
compensation to which he v;as entitled. m

Tin- -
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The Board, after de novo review, affirms and adopts the 
Opinion and Order of the ALJ, a copy of which is attached hereto 
Aft~, hy thig rgfgrgncg, i~ mad~ a part hereof, 

ORDER 

. The order of the ALJ, dated April 4, 1978, is affirmed. 

Claimant's attorney is hereby granted a reasonable attor
ney's fee for his services in co~nection with this Board review 
in the amount of $50, payable by the Fund. 

WCB CASE NO. 78-879 

THOMAS MEADE, CLAIMANT 
Pippin & Bocci, Claimant's Atty. 
Souther, Spaulding, Kinsey, Williamson 

& Schwabe, Defense Atty. 
Reqti~~f r~r R~ViQW by ClJirnant 

November 28, 1978 

Reviewed by Board Members Moore and Phillips. 

Claimant seeks Board review of the Administrative Law 
Judge '•s (ALJ) order which affirmed the January 23, 1978 Deter
mination Order whereby he was granted no permanent disability. 

The Board, after de novo review, affirms and adopts the 
Opinion and Order of the ALJ, a copy of which is attached hereto 
and, by this reference, is made ·a part hereof. 

ORDER 

The order of the ALJ, dated July 17, 1978, is affirmed. 

WCB CASE NO. 77-7844 

EDWARD MORGAN, CLAIMANT 
Welch, Bruun, Green & Caruso 

Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant 

November 28, 1978 
\ 

Reviewed by Board Members Wilson and Moore. 

Claimant seeks Board review of the Administrative Law 
Judge's order which affirmed the December 29, 1977 Determin
ation Order whereby he was granted no compensation for perman
ent partial disability. 

-111-
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The Board, after de novo review, affirms and adopts the
Opinion and Order of the ALJ, a copy of which is attached hereto
awd, by this raferoncQ, is made a part hereofi

ORD R
.The order of the ALJ, dated April 4, 1978, is affirmed.
Claimant's attorney is hereby granted a reasonable attor

ney's fee for his services in connection with this Board review
in the amount of $50, payable by the Fund.

WCB CAS NO. 78-879 November 28, 1978
THOMAS M AD , CLAIflANT
Pippin & Bocci, Claimant's Atty.
Souther, Spaulding, Kinsey, Williamson

& Schwabe, Defense Atty.
Regudst fdi" Review by Claimant

Reviewed by Board Members Moore and Phillips.
Claimant seeks Board review of the Administrative Law

Judge's (ALJ) order which affirmed the January 23, 1978 Deter
mination Order whereby he was granted no permanent disability.

The Board, after de novo review, affirms and adopts the
Opinion and Order of the ALJ, a copy of which is attached hereto
and, by this reference, is made a part hereof.

ORD R
The order of the ALJ, dated July 17, 1978, is affirmed.

WCB CAS NO. 77-7844 November 28, 1978
 DWARD MORGAN, CLAIMANT
Welch, Bruun, Green & Caruso

Clairnsnt's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Wilson and Moore.
Claimant seeks Board review of the Administrative Law

Judge's order which affirmed the December 29, 1977 Determin
ation Order whereby he was granted no compensation for perman
ent partial disability.

-Ill-



         
             

         
          

           
   

       
     
        
       
       

        

          

      
  
     

    
    

      
       

                
          

             
        

          

Board, after de nova review, affirms and adopts 

the Opinion and Order of the ALJ, a copy of which is attached 

hereto·and, by this reference, is made a part hereof. 

The last sentence in the fourth paragraph of pa1e 1 of 

th~ ALJ's ordgr h~~ ~everal minor errors and should be corrected 

to read as follows: 

ttrn July, 1977 claimant was turned down 

for vocational rehabilitation because of 

his lack of interest and the fact that 

he could return to his former sedentary 

work or to his former occupations as sales

man or other jobs for which he had had 

@xp@riGnoo." 

ORDER 

The order of the ALJ, dated March 31, 1978, is affirmed. 

WCB CASE NO. 78-412 

WILLIAM PARSONS, CLAIMANT 

Galton, Popick & Scott, Claimant's Atty. 

SAIF, Legal Services, Defense Atty. 

Request for Review by Claimant 

November 28, 1978 

Reviewed by Board Members Wilson and Phillips. 

Claimant seeks Board review of the Administrative Law 

Judg~ 1 g (ALJ) ordQI whioh affirm&8 lht D~c~mber 22, 1~,, Deter

mination Order whereby he was granted no permanent disability. 

The Board, after de nova review, affirms and adopts the 

Opinion and Order of the ALJ, a copy of which is attached hereto 

and, by this reference, is made a part hereof. 

ORDER 

The order of the ALJ, dated July 5, 1978, is affirmed. 

-112-
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The Board, after de novo review, affirms and adopts
the Opinion and Order of the ALJ, a copy of which is attached
hereto and, by this reference, is made a part hereof.

The last sentence in the fourth paragraph of pa^e 1 of
the ALJ'e ordor has Several minor errors and should be corrected
to read as follows:

"In July, 1977 claimant was turned down -r-
for vocational rehabilitation because of
his lack of interest and the fact that
he could return to his former sedentary
work or to his former occupations as sales
man or other jobs for which he had had
exp@riQnoQ."

ORD R
The order of the ALJ, dated March 31, 1978, is affirmed.

WCB CAS NO. 78-412 November 28, 1978
WILLIAM PARSONS, CLAIMANT
Galton, Popick & Scott, Claimant’s Atty,
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Wilson and Phillips.
Claimant seeks Board review of the Administrative Law

Judge's (ALJ) order which tkd December 22, 1577 Determination Order whereby he was granted no permanent disability.
The Board, after de novo reviev;, affirms and adopts the

Opinion- and Order of the ALJ, a copy of which is attached hereto
and, by this reference, is made a part hereof.

ORD R
The order of the ALJ, dated July 5, 1978, is affirmed.

m

m

m
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CASE NO. 78-344 

MANUEL ROBLEDO, CL~IMANT 
Pozzi, Wilson, Atchison, Kahn & 

O'Leary, Claimant's Atty. 
Cheney~ Kelley, Defense Atty. 
Request for Review by ·Claimant 

November 28, 1978 

Reviewed by Board Members Wilson and Phillips. 

Claimant seeks Board review of the Administrative Law 
Judge's (ALJ) 'brder wh±ch granted claimant compe~sation equal 
to 160° for 50% unscheduled disability. Claimant contends he 
is permanently and totally disabled. 

The Beard, after de novo review, affirms and adopts the 
Opinion and Order of the ALJ, a copy of which is attached 
hereto and, by this reference, is made a part hereof. 

ORDER 

The order of the ALJ, dated May 1, 1978, is affirmed. 

WCB CASE NO. 77-7730 

RICHARD ERZEN, CLAIMANT 
Merten & Saltveit, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by the SAIF 

December 5, 1978 

Reviewed by Board Members Wilson· and Phillips. 

The State-Accident Insurance Fund seeks Board review of 
the Ad~inistrative Law Judge's (ALJ) order which remanded 
claimant's claim to it for acceptance and payment of com
pensation to which he was entitled. 

The Board, after de nova review, affirms and adopts 
the Opinion and Order of the ALJ, a copy of which is attached 
heret~ and, by this reference, is made a part hereof. 

ORDER 

The order of the ALJ, dated May 12, 1978, 1s affirmed. 

Claimant's attorney is hereby granted a reasonable at
torney's fee for her services in connection with this Board 
review in the amount of $300, payable by the Fund. 
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WCB CAS NO 78-344 November 28, 1978

MANU L ROBL DO, CLAIMANT
Pozzi, Wilson, Atchison, Kahn &

O'Leary, Claimant's Atty.
Cheney ^ Kelley, Defense Atty.Request for Reviev? by Claimant

Reviewed by Board Members Wilson and Phillips.
Claimant seeks Board review of the Administrative Law

Judge’s (ALJ)'order which granted claimant compensation equal
to 160° for 50% unscheduled disability. Claimant contends he
is permanently and totally disabled.

The Beard, after de novo review, affirms and adopts the
Opinion and Order of the ALJ, a copy of which is attached
hereto and, by this reference, is made a part hereof.

ORD R
The order of the ALJ, dated May 1, 1978, is affirmed.

December 5, 197WCB CAS NO. 77-7730
RICHARD  RZ N, CLAIMANT
Merten & Saltveit, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by the SAIF

Reviewed by Board Members Wilson- and Phillips.
The State'Accident Insurance Fund seeks Board review of

the Administrative Law Judge's (ALJ) order which remanded
claimant's claim to it for acceptance and payment of com
pensation to which he was entitled.

The Board, after de novo review, affirms and adopts
the Opinion and Order of the ALJ, a copy of v;hich is attached
hereto and, by this reference, is made a part hereof.

ORD R
The order of the ALJ, dated May 12, 1978, is affirmed.
Claimant's attorney is hereby granted a reasonable at

torney's fee for her services in connection v;ith this Board
review in the amount of $300, payable by the Fund.

-113-



   
    

 
    
    

      
       

        
        

        
             

         

          
       

           
        

      

      
  
    
    

  
    

      
        

         
 

          
            
         

          

CASE NO. 78-795 

JAMES GRIFFIN, CLAIMANT 

Willner, Bennett, Riggs & Bobbitt, 
Cl_a.imant 1 s Atty. 

Keith D. Skelton, Defense Atty. 

Request for Review by Employer 

December 5, 1978 

Reviewed by Board Members Wilson and Phillips. 

The employer seeks Board review of-the Administrative 

Law Judge's (ALJ) order which granted claimant compensation 

equal to 112° for 35% unscheduled low back disability. 

The -Board, after de novo review, affirms and adopts 

the Opinion and Order of the ALJ, a copy of which is attached 

hereto and, by this rE!ference, is made a part hereof. 

ORDER 

I 

The order of the ALJ, dated June 26, 1978, is aftirmed. 

Claimant's attorney is hereby granted a reasonable attor

ney's_ fee for his services in connection with this Board review · 

in the amount of $300, payable by the carrier. 

WCB CASE NO. 78-G63 

EARNES'I' Hl\RRIS, CLAIMANT 

Richard O. Nesting, Claimant's Atty. 

Tooze, Kerr, Peterson, Marshall & 

Shenker, Defense Atty. 
Request for Review by Claimant 

December 5, 1978 

Reviewed by Board Members "\•lilson and Phillips.· 

Claimant seeks Board re·✓ iew of the Administrative Law 

Judge 1 s (ALJ) o~der which affirmed the December G, 1977 Deter

nti.notion Order. 

The Bo~rd, after de nova review, affirms and adopts the 

Opinion and Ordes~ of the ALJ, a copy of which is attached 

he':ceto and, by t.r1is re-ference, is made a part hereof. 

ORDER 

The .order of the ALJ, dated June 14, 1978, is affirmed. 

-114-
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JAM S GRIFFIN, CLAIMANT
Winner, Bennett, Riggs Si Bobbitt,
Claimant’s Atty.

Keith D. Skelton, Defense Atty.
Request for Review by  mployer

Reviewed by Board Members Wilson and Phillips.
The employer seeks Board review of-the Administrative

Law Judge's (ALJ) order which granted claimant compensation
equal to 112° for 35% unscheduled low back disability.

The -Board, after de novo,review, affirms and adopts
the Opinion and Order of the ALJ, a copy of which is attached
hereto and, by this reference, is made a part hereof.

ORD R
The order of the ALJ, dated June 26, 1978, is affirmed.
Claimant's attorney is hereby granted a reasonable attor

ney's. fee for his services in connection with this Board reviev;
in the amount of $300, payable by the carrier.

WCB CAS NO. 78-795 December 5, 1978

WCB CAS NO. 78-663 December 5, 1978
 ARN ST HARRIS, CLAIMANT
Richard O. Nesting, Claimant's Atty.
Tooze, Kerr, Peterson, Marshall &

Shenker, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members VJilson and Phillips.'
Claimant seeks }3oard review of the Administrative Law

Judge's (ALJ) order which affirmed the December 6, 1977 Deter
mination Order.

The Board, after de novo review, affirms and adopts the
Opinion and Order of the ALJ, a copy of which is attached
hereto and, by this reference, is made a part hereof.

ORD R,
The order of the ALJ, dated June 14, 1978, is affirmed.

-114-
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WCB CASE NO. 78-1691 

MARK DANIEL KI'l'ZMAN, CLAH1/~NT 
Spence, O'Neal & Banta, Claimant's 

Atty. 
Keith D. Skelton, Defense Atty. 
Request for Review by Claimant 

December 5_, 1978 

REviewed by Board Members Wilson and Phillips. 

• 

I Claimant seeks Board review of the Administrative Law 
Judge 1 s (ALJ) order which affirmed the February 24, 1978 Deter
mination Order grariting him compensation equal to 16° for 5% 
unscheduled low back disability. 

/ The Board, after de novo review, affirms and adopts the 
Opinion and Order of the ALJ, a copy of which is attached hereto 
and, by this reference,· is made a part hereof. 

ORDER 

The order of the ALJ, dated July 6, 1978, is affirmed. 

WCB CASE NO. 77-3391 

ANALEA KLAMPE, CLAIMANT 
Pozzi, Wilson, Atchi200, Kahn & 

0 1 Leary, Claimant's Atty. 
Jones, Lang, Klein, Wolf, &· Smith 

Defense Atty. 
Request for Review by Employer 

December 5, 1978 

Reviewed by Doard Members Wilson and Phillips. 

The employer seeks Board review of the Administrative 
Law ,Judge I s (ALJ) order \,'hich remanded· claimant I s claim to 
~t for acceptance and payment of compensation to which she 
is entitled. Penalties and attorney fees were also assessed. 

The Board, after de nova review, affi.rms and adopts 
the Opinion and Order of the ALJ, a copy· of which is at
tached hereto anc1, by1 this referr:,nce, is rnacle a part hereof. 

ORDEH 

'J.'he order of the i\LJ, elated January 24, 1978, is af--
finned. 

Claimant's attorney is hereby granted a re2sonable at
torney I s fee for his service::~ in connection \-1.ith this Uoard 
review in the a.mount of '.2300, payc1.ble by the _carrier. 
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December 5, 1978
MARK DANIEL KITZMAN, CLAIMANT ''
Spence, O'Neal & Banta, Claimant’s
Atty 

Keith D Skelton, Defense Atty • •
Request for Review by Claimant

Reviewed by Board Members Wilson and Phillips 
^ Claimant seeks Board review of the Administrative Law

Judge's (ALJ) order which affirmed the February 24, 1978 Deter
mination Order granting him compensation equal to 16° for 5%
unscheduled low back disability 

The Board, after de novo review, affirms and adopts the
Opinion and Order of the ALJ, a copy of which is attached hereto
and, by this reference,” is made a part hereof 

ORDER
The order of the ALJ, dated July 6, 1978, is affirmed 

WCB CAS NO. 78-1691

December 5, 197WCB CASE NO 77-3391

ANALEA KLAMPE, CLAIMANT
Pozzi, Wilson, Atchison, Kahn &

O'Leary, Claimant's Atty 
Jones, Lang, Klein, Wolf, Smith

Defense Atty 
Request for Reviev/ by Employer

Reviev;ed by Board Members Wilson and Phillips,

The employer seeks Board review of the Administrative
Law' Judge’s (ALJ) order w'hich remanded' claimant' s claim to
it for acceptance and payment of compensation to v;hich she
is' entitled Penalties and attorney fees v;ere also assessed 

The Board, after de novo review, affj rm s and adopts
the Opinion and Order of the /ALJ, a copy' of w'hich is at
tached hereto and, by, this reference, is made a part hereof 

ORDER
The order of the ALd, dated January 24, 1978, is af-

firmed 

Claimant's attorney is hereby granted a reasoiiable at
torney's fee for his services in connection v/ith this Board
reviev; in the amount of $300 , payable by the carrier 

-115- 
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CASE NO. 77-7570 

,JOSEPH LE\HS, CLAIMAN'I'" . 

Rask & Hefferin, Claimant's Atty. 

Jones, Lang, Klein, h7olf & Srni th 
Defense Atty. 

Reguest for Review by Claimant 

December 5, 1978 

Reviewed by Board Me~~~{§ WilBon find Phillipg_ 

Claimant seeks Board review of the Administrative Law 

Judge's (ALJ) order which affirmed the August 15, 1977 and April 

28, 1978 Determination Orders. 

The Board, after de novo review, affirms and adopts the 

Opinion and ·order of the ALJ, a copy of which is attached hereto 

and, by this reference, is made a part hereof. 

ORDER 

The order of the ALJ, dated June 5, 1978, is affirmed. 

\vCB CASE NO. 77-1023 

HELEN M. SMITH, CLAIMANT 

Yturri, Rose & Burnham, Claimant's 
Atty. . 

SAIF, Legal Services, Defense Atty. 

Amendec1 Order On Review 

Decembc:;r 5, 1978 

On October 16, 1978 the Board entered its Order on 

Review in the above entitled matter which modified the order 

of the Administrative Law Judge (ALJ) dated April 28, 1978 and 

directed the State Accident Insurance Fund to pay all claim

ant's medical bills which related to her 1965 mid and upper 

back injury which had not been paid and also granted claimant 

compensation equal to 25% of said unpaid rr,edical bills as a 

penalty and granted claimant's attorney a fee of $350. 

On Novcrnber 9, 1978 claimant, by and through her attor

ney, :r.eque_s t~c1 th,~ Board to n:'Consider its ·order, stating tl1a t 

the order ,,1as in' error becc1use it li.mi ted payment of cl2irnant' ,3 

medical bills to those which related to her upper and mid back 

.i. n j 1.ir .i es . 

On November 17, 1978 the Board set aside its previous 

Order on Revie,1 pending receipt of response from the State Ac

cirlent Insurance Fund to claimant's motion. 

'J'h e Board 1101-1 has rece:i.vec1 the 1:es;:=,onse from th,~ Fund 

and, after g i-.,:i_nq fuJ.1 con si dera t ion to th 0. rc~ponse and th,"2 

-llG-
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JOSEPH LEWIS, CLAIMANT'
Rask & Hefferin, Claimant's Atty 
Jones, Lang, Klein, Wolf S: Smith

Defense Atty 
Request for Review by Claimant

Reviewed by Board Meral?S£g WilSOn and PhlllipH 

ClaiiTiant seeks Board review of the Administrative Law
Judge 's (ALJ) order which affirmed the August 15, 1977 and April
20, 1978 Determination Orders 

The Board, after de novo review, affiriris and adopts the
Opinion and Order of the ALJ, a copy of which is attached hereto
and, by this reference, is made a part hereof 

ORDER
The order of the ALJ, dated June 5, 1978, is affirmed 

WCB CAS NO. 77-7570 Decembei: 5, 1978

WCB CASE NO 77 1023 December 5, 1978

HELEN M SMITH, CLAIMANT
Yturri, Rose & Burnham, Claimant's

Atty 
SAIF, Legal Services, Defense Atty 
Amended Order On Review

On October 16, 1978 the Board entered its Order on
Reviev; in the above entitled matter v 'hich modified the order
of the Adm inistrative Law Judge (ALJ) dated April 28, 1978 and 
directed the State Accident Insurance Fund to pay all claim
ant's medical bills which related to her 1965 mid and upper
back injury v ’hich had not been paid and also granted claimant
compensation equal to 25% of said unpaid m edical bills as a
penalty and granted claimant's atforney a fee of  $350 

On November 9, 1978 claimant, by and through her attor
ney, requested the Board to reconsider its'order, stating that
the order was iri error because it limited payment of claimant's
medical bills to those V7hich related to her upper and mid bac'c
injuries 

On November 17, 1978 the Board set aside its previous
Order on Review pending receipt of response from the State Ac
cident Insurance Fund to claimant’s m otion 

The Board nov7 ]ias ro^ceived the response from the Fund
and, after giving full consideration to the response and the

-116-
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affidavit submitted by claimant in support of her motion, con
cludes that claimant's original injury sustained in 1968 was 

· to her entire back and was not limited to the upper and. mid 
portion thereof; therefore, the State Accident Insurance Fund, 
pursuant to the provisions of ORS 656.245, should be responsible 
for the payment of all medical bills relating to claimant's • 
upper, mid and lower back which are causally related to her in
dustrial injury sustained on December 7, 1965. 

The Board further concludes that because of the confu
sion surrounding the circumstances of this case that it would 
not be proper to assess a penalty, however, the claimant's 
attorney is entitled to an attorney's fee for prevailing on 
the issue of the refusal by the Fund to pay all of the related 
medical bills. 

ORDER 

The Order on Review, dated October 16, 1978, is 
amended by deleting all of said order following the fifth 
complete paragraph o'n page 2 of said order and substituting 
therefor the following: 

"The Board, after de nova-review, concurs 
with the ALJ that claimant failed to timely 
request a hearing or exercise her aggrava
tion rights. However, claimant is entitled 
to havg all of her mediG~i bills which re
late to her upper, mid and lower back and 
are the result of her industrial injury sus
tained on December 7, 1965 paid by the Fund 
pursuant to the provisions of ORS 656.245. 

"ORDER 

"Tha ALJ's order, dated April 28, 1978, is 
modified. 

"The State Accident Insurance Fund is ordered 
to pay all claimant's medical bills relating 
to her back injury, including upper, mid and 
lower back, relating to the 1965 industrial 
injury which it has not'already paid. 

"Claimant's attorney is hereby granted area
sonable attorney's fee for his services on 
Board review in the amount of $350, payable 
by the Fund. 

"The order of the ALJ, in all other respects, 
·is affirmed." 

The balance of the Order on Review, dated October· 16, 
1978, is ratified and reaffirmed. 
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affidavit submitted by claimant in support of her motion, con
cludes that claimant's original injury sustained in 1968 was
to her entire back and was not limited to the upper and. mid
portion thereof; therefore, the State Accident Insurance Fund,
pursuant to the provisions of ORS 656.245, should be responsible
for the payment of all medical bills relating to claimant's
upper, mid and lower back which are causally related to her in
dustrial injury sustained on December 7, 1965.

The Board further concludes that because of the confu
sion surrounding the circumstances of this case that it would
not be proper to assess a penalty, however, the claimant's
attorney is entitled to an attorney's fee for prevailing on
the issue of the refusal by the Fund to pay all of the related
medical bills.

ORD R
The Order on Review, dated October 16, 1978, is

amended by deleting all of said order following the fifth
complete paragraph on page 2 of said order and substituting
therefor the following:

"The Board, after de novo^review, concurs
with the ALJ that claimant failed to timely
request a hearing or exercise her aggrava
tion rights. However, claimant is entitled
to havQ all of her medical t?iHs which re-late to her upper, mid and lower back and
are the result of her industrial injury sus
tained on December 7, 1965 paid by the Fund
pursuant to the provisions of ORS 656.245.

"ORD R
"The.ALJ's order, dated April 28, 1978, is
modified.
"The State Accident Insurance Fund is ordered
to pay all claimant's medical bills relating
to her back injury, including upper, mid and
lower back, relating to the 1965 industrial
injury which it has not 'already paid.
"Claimant's attorney is hereby granted a rea
sonable attorney's fee for his services on
Board reviev; in the amount of $350, payable
by the Fund.
"The order of the ALJ, in all other respects,
is affirmed."
The balance of the Order on Review, dated October- 16,

1978, is ratified and reaffirmed.
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NO. 985 C 3111 

DIANNA L. ANDERSON, CLAIMANT 
Charles Paulson, Claimant 1 s Atty. 
Tooze, Kerr, feterson, MarsDall & 
Shenker, Defense Atty. 
Order of Denial 

December 6, 1978 

On November 9, 1978 the Board entered its own Hotion 
Order in the above matter remanding claimant's claim for an 
industrial injury sustained on October 10, 1968 to the employer 
and its carrier to be accepted and for the payment of compen
sation, as provided by law, commencing May 9, 1978 and to con
tinue until the claim was closed pursuant to the provisions 
of ORS 656,278. The employer and its carrier were given 30 
days from the date of said order to appeal the order by re
questing a hearing. 

On November 24, 1978 the Board received a motion for 
reconsideration of its Own Motion Order from counsel for the 
employer and its carrier. 

The employer and its carrier assert that claimant was 
not working at the time of her·most recent surgery, therefore, 
she was not entitled to time loss; also, that the Board did not 
have jurisdiction pursuant to subsection (1) of ORS 656.278 
to award claimant time loss benefits since it only had juris
diction to modify, change or terminate former findings, orders 
or awards. The employer and its carrier question how a prior 
order or award could be modified by allowing future time loss. 
The employer and its carrier also contend that the request for 
own motion relief was premature because claimant's condition 
was not stationary. 

The Board, after giving full consideration to the argu
ments presenteJ by the employer and its carrier in support of 
the motion to reconsider, concluded that the grounds are not 
sufficient to juntify reconsidGrJtion of it~ 0\;1h Moc.ion 6rcier 
dated November 9, 1978 and, therefore, should be denied. 

IT IS SO ORDERED. 
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CLAIM NO. 985 C 3111 December 6, 1978
DIANNA L. AND RSON, CLAIMANT
Charles Paulson, Claimant's Atty.
Tooze, Kerr, Peterson, Marshall &
Shenker, Defense Atty.
Order of Denial

On November 9, 1978 the Board entered its Own Motion
Order in the above matter remanding claimant's claim for an
industrial injury sustained on October 10, 1968 to the employer
and its carrier to be accepted and for the payment of compen
sation, as provided by law, commencing May 9, 1978 and to con
tinue until the claim was closed pursuant to the provisions
of ORS 656.278. The employer and its carrier were given 30
days from the date of said order to appeal the order by re
questing a hearing.

On November 24, 1978 the Board received a motion for
reconsideration of its Own Motion Order from counsel for the
employer and its carrier.

The employer and its carrier assert that claimant was
not working at the time of her'most recent surgery, therefore,
she was not entitled to time loss; also, that the Board did not
have jurisdiction pursuant to subsection (1) of ORS 656.278
to award claimant time loss benefits since it only had juris
diction to modify, change or terminate former findings, orders
or awards. The employer and its carrier question how a prior
order or av;ard could be modified by allov/ing future time loss.
The employer and its carrier also contend that the request for
own motion relief was premature because claimant's condition
was not stationary.

The Board, after giving full consideration to the argu
ments presented by the employer and its carrier in support of
the motion to reconsider, concluded that the grounds are not
sufficient tO justify leCOnsidorution of ifs Own Motion Order
dated November 9, 1978 and, therefore, should be denied.

IT IS SO ORD R D.
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SAIF CLAIM NO. AC 57291 

KENNETH BRANDON, CLAIMAN'J.' 
Newhouse, Foss, Whitty &•Roess 

Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Own Motion Order 

December 6, 1978 

On September 15, 1978 claimant, by and through his 
attorney, requested the Board to exercise its own motion jur
isdiction pursuant to the provisions of ORS 656.278 and.re
open his claim for a compensable injury sustained on January 
21, 1967 while in the employ of the Oregon State Police, whose 
workers' compensation coverage was furnished by the Fund. 

On May 16, 1967 Dr. Serbu had performed a cervical 
laminectomy and claimant 1 s claim was intially closed by a 
Determination Order, dated October 10, 1967, which granted 
claimant an award ~qual to 15% loss of an arm by separation 
for unscheduled disability. 

Claimant was examined on September 27, 1976 by Dr. 
Bert. Claimant was complaining of recurrent pain in his left 
shoulder diagnosed as bi'c ipi tal tendinitis. On November 8, 
1976 Dr. Bert again examined claimant and felt that he had a 
cervical spo~dylosis it the C6-C7 level and perhaps less so 
at the C5-·C6 level ( the 19 6 7 laminectomy \-,as performed at 
the CG-C7 level). 

On March 10, 1977 Dr. Bert performed an anterior cer
vical fusion, C6 to Tl. These medical and surgical reports 
together with chart notes from Dr. Bert, both before and af
ter surgery, were furnished in support of claimant's request 
for own motion relief together with a letter from Dr. riert,, 
dated October 19, 1978, stating that, after reviewing Dr. 
Serbu's notes following the laminectomy in 1967, it was his 
opinion that claimant's present disability was somewhat worse 
at the present time than it was in 1967. 

On December 30, 1976 Dr. Bert had advised the Fund 
that claimant's claim should be reopened. The Fund, on March 
24, 1977, specifically denied claimant the treatment and sur
gery performed by Dr. Dert on March 10, 11977 and claimant re
quested a hearing. At that hearing -it was established that 

claimant's present cervical problems were related to his 
original industrial injury, however, because claimantrs 
aggravation rights had expired, the ALJ stated he had no 
jurisdiction to rule on any issue other than the refusal 
to furnish claimant medical care and treatment under the 
provisions of ORS 656.245. 
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SAIF CLAIM NO. AC 57291 December 6, 1978
K NN TH BRANDON, CLAIMANT
Newhouse, Foss, Whitty S-Roess

Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Own Motion Order

On September 15, 1978 claimant, by and through his
attorney, requested the Board to exercise its own motion jur
isdiction pursuant to the provisions of ORS 656.278 and re
open his claim for a compensable injury sustained on January
21, 1967 while in the employ of the Oregon State Police, whose
workers' compensation coverage was furnished by the Fund.

On May 16, 1967 Dr. Serbu had performed a cervical
laminectomy and claimant's claim was intially closed by a
Determination Order, dated October 10, 1967, which granted
claimant an award equal to 15% loss of an arm by separation
for unscheduled disability.

Claimant was examined on September 27, 1976 by•Dr.
Bert. Claimant v/as complaining of recurrent pain in his left
shoulder diagnosed as bicipital tendinitis. On November 8,
1976 Dr. Bert again examined claimant and felt that he had a
cervical spondylosis at the C6-C7 level and perhaps less so
at the C5-C6 level (the 1967 laminectomy was performed at
the C6-C7 level).

On March 10, 1977 Dr. Bert perform.ed an anterior cer
vical fusion, C6 to Tl. These medical and surgical reports
together v;ith chart notes from Dr. Bert, both before and af
ter surgery, v:ere fujrnished in support of claimant's request
for ov/n motion relief together with a letter from Dr. Bert,-
dated October 19, 1978, stating that, after reviewing Dr.
Serbu' s notes follov;ing the laminectomy in 1967, it was his
opinion that claimant's present disability was somewhat v;orse
at the present time than it was in 1967.

On December 30, 1976 Dr. Bert had advised the Fund
that claimant's claim should be reopened. The Fund, on March
24, 1977, specifically denied claimant the treatment and sur
gery performed by Dr. Bert on March 10, '1977 and claimant re
quested a hearing. At that hearing -it was established that
claimant's present cervical problems were related to his
original industrial injury, however, because claimant's
aggravation rights had expired, the ALJ stated he had no
jurisdiction to rule on any issue other than the refusal i
to furnish claimant medical care and treatment under the
provisions of ORS 656.245.
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hoarJ iurnished the Fund with all of the docu
ments referred to earlier in this order and the Fund re
sponded, stating that, based upon the Opinion and Order of 
the ALJ dated March 9, 1978 (referred to above), it was· of 
the opinion that claimant's present cervical spine condi
tion was not the result of his January 21, 1967 injury. At 
the hearing Dr. Bert had testified that, by history, no 
subsequ·en.t tr ... ~uma to claimant I s neck followed his injury in 
1967; therefore, the deteriorating of his cervical spine 
was a direct result,in his opinion, of his industrial in
jury and subsequent laminectomy 1of the cervical spine done 
in 1967. He had also stated that that area of the spine con
tinued to further degenerate with time and ultimately re
quired the cervical fusion which he performed on March 10, 
1977. 

The Board, after giving full consideration to ~11 of 
the medical reports relating to both the 1967 injury and the 
1977 surgery, concludes that claimant h~s established a 
causal relation~;;hip between his present condition which re
quired surgery in 1977 and his original industrial injury 
sustained in 1967 and that the evidence indicates that his 
condition is worse'than it was at the time he received his 
last award or arrangement of compensation for such injury. 
'I'herefore, the claimant's request for own mot.ion relief s]10uld 
be granted. 

ORDER 

Claimant's claim for a compensable injury sustained 
on January 21, 1967 is hereby remanded to the State Accident 
Insurance Fund to be accepted and for the payment of cornpen
sati_on, as provided by law, cornrnencing on 'September 27, 
1965, the date claimant was first examined by Dr. Bert, and 
until the clilim shall be again closed pursuant to the pro
visions of ORS 656.278, less time worked. 

Claimant's attorney is granted as a reasonable attor
ney•~ fee for his services in behalf of claimant a sum equal 
to 25% of the compensation for temporary total disability which 
claimant shall receive as a result of this order, payable out 
of said compensation as oaid, not to-exceed a maximum of $500. 
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The hoard furnished the Fund with all of the docu
ments referred to earlier in this order and the Fund re
sponded, stating that, based upon the Opinion and Order of
the ALJ dated March 9, 1978 (referred to above), it was’ of 
the opinion that claimant's present cervical spine condi
tion was not the result of his January 21, 1967 injury At
the hearing Dr Bert had testified that, by history, no 
subsequent trauma to claimant' s neck follow-ed his injury in
1967; therefore, the deteriorating of his cervical spine
was a direct result,in his opinion, of his industrial in
jury and subsequent laminectomy ^of the cervical spine done
in 1967 He had also stated that that area of the spine con
tinued to further degenerate v/ith time and ultimately re
quired the cervical fusion which he performed on March 10,
1977  

The Board, after giving full con sideration to all of 
the medical reports relating to both the 1967 injury and the
1977 surgery, concludes that claimant has established a
causal relationship betv ’een his present condition which re
quired surgery in 1977 and his original industrial injury
sustained in 1967 and that the evidence indicates that his
condition is worse" than it was at the time he received his
last award or arrangement of compensation for such injury  
Therefore, the claimant's request for own motion relief should
be granted 

ORDER

Claimant's claim for a compensable injury sustained
on January 21, 1967 is hereby remanded to the State ^Accident
Insurance Fund to be accepted and for the payment of compen
sation, as provided by lav;, comumencing on 'September 27,
1965, the date claimant was first exam ined by Dr Bert, and
until the claim shall be again closed pursuant to the pro
visions of ORS 656 278, less time worked 

Claimant's attorney is granted as a reasonable attor
ney's fee for his services in behalf of claimant a sum equal
to 25% of the compensation for temporary total disability which
claim ant shall receive as a result of this order, payable out
of said compensation as paid, not to exceed a maximum of 8590 
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WCB CASE NO. 77-3743 

OLIVER BRmvN, CLAIMANT 
Ackerman & DeWenter, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant 

December 6, 1978 

. . 
Reviewed by Board Members Moore and Phillips. 

The claimant seeks review of the order, as amended, of 
the Administrative Law Judge {ALJ), which affirmed the denial 
by the State Accident Insurance Fund of claimant's claim for 
a back injury. ' 

On April 14, 1977 claimant filed a claim for an alleged 
back injury. Claimant received treatment at McKenzie Willamette 
Hospital on March 28 and on the following day he was examined by 
Dr. Schachner to whom he reported an injury sustained on March 
25, 1977. Dr. Schachner hospitalized claimant from March 25 to 
April 5. On April 11 Dr. Franklin, to whom claimant had been re
ferred by Dr. Schachner, submitted a report which indicated that 
claimant had fallen on March 12, 1977 while at work. Dr. Frank
lin also felt claimant had a complicated history and some bi
zarre findings on examination; he felt that claimant might have 
some weakness in his lower left leg but· it was difficult to be 
certain because he appeared to guard it rather well. He also 
found some suggestion of atrophy in the left calf. 

On April 25 Dr. Franklin reported that the electrornyelo
graphy revealed mild evidence of an on-going denervation in the 
L5-Sl root distribution. He was uncertain as to how claimant 
should be treated but felt he was suffering from a mild peripheral 
europathy of uncertain etiology. He did not think that it was 
related to claimant's current painful syndrome but it might ac
count for his elevated CSF protein. 

Dr. Franklin reported on April 28, 1977 that claimant's 
injury had occurred on March 17, 1977. 

The Fund first paid compensation for temporary total dis
ability on April 21, 1977, seven days after claimant filed his 
Form 801; the payment was for the period from March 28, 1977 
through April 24, 1977. (See Amended Opinion and Order dated 
May 3, 1978). On May 6, 1977 the Fund denied the claim. 

On July 20, 1977 Dr. Franklin advised claimant's attor
ney that claimant had "a peripheral nerve disorder of undeter
mined etiology and it would be unheard of for such a fall to 
cause such a syndrome. Whether in fact his fall aggravated 
whatever might be going on is more difficult to comment on and 
I could not say for sure that this is the case here". 
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WCB CAS NO. 77-3743 December 6, 1978

OLIV R BRO^VN, CLAIMANT
Ackerman & DeWenter, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Moore and Phillips.
The claimant seeks review of the order, as amended, of

the Administrative Law Judge (ALJ), which affirmed the denial
by the State Accident Insurance Fund of claimant's claim for
a back injury.

On April 14, 1977 claimant filed a claim for an alleged
back injury. Claimant received treatment at McKenzie Willamette
Hospital on March 28 and on the following day he was examined by
Dr. Schachner to whom he reported an injury sustained on March
25, 1977. Dr. Schachner hospitalized claimant from March 25 to
April 5. On April 11 Dr. Franklin, to whom claimant had been re
ferred by Dr. Schachner, submitted a report which indicated that
claimant had fallen on March 12, 1977 while at work. Dr. Frank
lin also felt claimant had a complicated history and some bi
zarre findings on examination; he felt that claimant might have
some weakness in his lower left leg but it was difficult to be
certain because he appeared to guard it rather well. He also
found some suggestion of atrophy in the left calf.

On April 25 Dr. Franklin reported that the electromyelo-
graphy revealed mild evidence of an on-going denervation in the
L5-S1 root distribution. He was uncertain as to how claimant
should be treated but felt he was suffering from a mild peripheral
europathy of uncertain etiology. He did not think that it v/as
related to claimant's current painful syndrome but it might ac
count for his elevated CSF protein.

Dr. Franklin reported on April 28, 1977 that claimant's
injury had occurred on March 17, 1977.

The Fund first paid compensation for temporary total dis
ability on April 21, 1977, seven days after claimant filed his
Form 801; the payment was for the period from March 28, 1977
through April 24, 1977. (See Amended Opinion and Order dated
May 3, 1978). On May 6, 1977 the Fund denied the claim.

On July 20, 1977 Dr. Franklin advised claimant's attor
ney that claimant had "a peripheral nerve disorder of undeter
mined etiology and it would be unheard of for such a fall to
cause such a syndrome. Whether in fact his fall aggravated
whatever might be going on is more difficult to comment on and
I could not say for sure that this is the case here".
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the request of his attorney claimant was examined by 
Dr. Stainsby who felt that claimant had a contusion of the sacrum 
and continued to have symptoms from that injury. On October 31, 
1975 Dr. Schachner responded to an inquiry from claimant's attor
ney, stating that he felt there was "cause to believe that aggra
vation of the situation as far as increased pain was concerned 
did take place from the accident". However, he noted that 
claimant's 11 sym:ptoms came on more of an acute nature in a delayed 
fashion and, therefore, very little of his situation could be 
related to the industrial accident in question 11 • • 

CL1im~rnt ig 44 ym!r~ ~lc1 and commenced worklng for the 
employer in.February 1977 cutting metal and putting cans and 
metal into presses for aluminum scrap. He testified that on 
March 17, 1977 he slipped and fell on his buttocks landing on 
some cans. No one witnessed the accident but when claimant went 
home at night he told his wife about the incident and she saw 
red bruises on the area involved. Claimant returned to work the 
next day but was quite sore by the end of the shift, yet he still 
told no one about his problem. He had· Saturday and Sunday off 
and testified that his back became stiff and his leg hurt. 

The following Monday and Tuesday claimant did not go to 
work .because he had to appear in court on an unrelated matter. 
He also was due to appear in court on 1',"ednesday but the case was 
canceled. The employer and some others went to claimant 1 s home 
on Wednesday morning to determine if claimant was coming to work 
and, at that ti~e, claimant was observed jumping off the daven
port and coming to the door. Claimant had a can of beer in his 
hand and there was a considerable amount of beer cans scattered 
around the front of his porch. Claimant informed the employer 
that he would not be able to come to work because, at that time, 
he still was under the impression he had to be in court. How
ever, he said nothing to them about his back problems. 

Claimant missed the next two days, although he testified 
he ·tried to inform his employer that he couldn't come to work. 
There was one ~all received by the bookkeeper stating that claim
ant was sick; that is the only call of record. 

When claimant was first hospitalized the myelogram was 
normal. Claimant had had a laminectomy as a result of an acci
dent s~stained in 1970 and complete medical reports of that sur
gery were received in evidence at the hearing. With respect to 
the presence of beer cans, claimant testified that the peopte 
next door (claimant was livins_1 in a motel at that time) had hc1d 
a party and beer bottles and beer cans were the result of such 
party and were not cons w11ed by either claimant or his vli.f e. 

The ALJ found there was medical evidence that claimant 
might have some problems resulting from an injury; that claimant 
has more serious problems that are apparently unrelated to any 
injury. 
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At the request of his attorney claimant was examined by
Dr. Stainsby who felt that claimant had a contusion of the sacrum
and continued to have symptoms from that injury. On October 31,
1975 Dr. Schachner responded to an inquiry from claimant's attor
ney, stating that he felt there was "cause to believe that aggra
vation of the situation as far as increased pain was concerned
did take place from the accident". However, he noted that
claimant's "symptoms came on more of an acute nature in a delayed
fashion and, therefore, very little of his situation could be
related to the industrial accident in question".

Claimant ig 44 veal’s eld and commenced v/orking for the
employer in,February 1977 cutting metal and putting cans and
metal into presses for aluminum scrap. He testified that on
March 17, 1977 he slipped and fell on his buttocks landing on
some cans. No one witnessed the accident but when claimant went
home at night he told his wife about the incident and she saw
red bruises on the area involved. Claimant returned to work the
next day but was quite sore by the end of the shift, yet he still
told no one about his problem. He had Saturday and Sunday off
and testified that his back became stiff and his leg hurt.

The following Monday and Tuesday claimant did not go to
work  because he had to appear in court on an unrelated matter 
He also v;as due to appear in court on h'ednesday but the case was
canceled. The employer and some others went to claimant's home
on Wednesday morning to determine if claimant was coming to work
and, at that time, claimant was observed jumping off the daven
port and coming to the door. Claimant had a can of beer in his
hand and there was a considerable amount of beer cans scattered
around the front of his porch. Claimant informed the employer
that he v/ould not be able to come to work because, at that time,
he still was under the impression he had to be in court. How
ever, he said nothing to them about his back problems.

Claimant missed the next two days, although he testified
he tried to inform his employer that he couldn't come to work.
There was one call received by the bookkeeper stating that claim
ant was sick; that is the only call of record.

V7hen claimant v/as fi
normal. Claimant had had a
dent s.ustained in 1970 and c
gery v/ere received in eviden
the presence of beer cans, c
next door (claimant was livi
a party and beer bottles and
party and were not consuaied

rst hospitalized the myelogram v;as
laminectomy as a result of an acci-
omplete medical reports of that sur-
ce at the hearing. With respect to
laimant testified that the people
ng in a motel at that time) had had
beer cans were the result of such

by either claimant or his v;ife.
The ALJ found there v/as medical evidence that claimant

might have some prol^lems resulting from an injury; that claimant
has more serious problems that are apparently unrelated to any
injury.
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ALJ was somewhat concerned because claimant testified 
quite emphatically that his back.pain continued to increase from 
March 17, 1977 and yet he said nothing about it to anyone; not 
even when his employer came to his home to determine the cause 
for claimant's absense from work was it mentioned. ·claimant 
testified that he was hardly able to get about but when the em
ployer and the people that accompanjed him visited claimant 
they noted nothing wrong with him~ The ALJ concluded that even 
though claimant had been due to appear in court, or thought 
that he was due to appear in court, at the time of the visit, 
nevertheless he certainly would have, if he was in extreme pain, 
taken the opportunity to tell the employer and the others about 
the alleged industrial injury. However, claimant did nothing. 
Even the one call made by claimant did not indicate that he had 
been injured on the job; there was nothing said or done to put 
the employer on notice that claimant had suffered an industrial 
injury. 

The Fund has.an obligation to pay compensation for tem
porary total disability commencing no _later than the 14th day 
after notice or knowledge of said industrial injury and continue 
to pay every two weeks the~eafter until the claim is either ac
cepted or denied. The Fund met this obligation, therefore, it 
was not guilty of any unreasonable delay in the payment of com
pensation. The ALJ also found that the denial was not unreason
able in vi~w of the circumstances of t~is particular case. 

The Board, on de nova review, affirms the order of the ALJ. 

ORDER 

The order of the ALJ, dated April 21, 1978, as amended 
on May 3, 1978, is affirmed. 

WCB CASE NOS. 77-4501 
77-1934 

PADDIE JAMES CREAR, CLAIMANT 
McMenamie, Joseph, Herrell & Paulson, 

Claimant's Atty. 
SAIY, Legal Services, D~fense Atty. 
Cheney & Kelley, Employer's Atty. 
Order Setting Aside 
Order on Review 

December 6, 1978 

qn October 27, 1978 the Board entered its Order on 
Review in the above entitled matter which reversed the order 
of the ALJ, dated February 22, 1978, approved the denial of 
claimant's claim for a new injury made by the Fund on June 
29, 1977 and referred claimant's claim for aggravation to the 
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The ALJ was somewhat concerned because claimant testified
quite emphatically that his bach .pain continued to increase from
March 17, 1977 and yet he said nothing about it to anyone; not
even when his employer came to his home to determine the cause
for claimant's absense from v7ork was it mentioned. Claimant
testified that he was hardly able to get about but when the em
ployer and the people that accompanied him visited claimant
they noted nothing wrong with him; The ALJ concluded that even
though claimant had been due to appear in court, or thought
that he v/as due to appear in court, at the time of the visit,
nevertheless he certainly would have, if he was in extreme pain,
taken the opportunity to tell the employer and the others about
the alleged industrial injury. However, claimant did nothing.
 ven the one call made by claimant did not indicate that he had
been injured on the job; there was nothing said or done to put
the employer on notice that claimant had suffered an industrial
injury.

The Fund has- an obligation to pay compensation for tem
porary total disability commencing no later than the 14th day
after notice or knowledge of said industrial injury and continue
to pay every two weeks thereafter until the claim is either ac
cepted or denied. The Fund met this obligation, therefore, it
was not guilty of any unreasonable delay in the payment,of com
pensation. ^ The ALJ also found that the denial was not unreason
able in view of the circumstances of this particular case.

The Board, on de novo review, affirms the order of the ALJ

ORD R
The order of the ALJ, dated April 21, 1978, as amended

on May 3, 1978, is affirmed.

WCB CAS NOS. 77-4501
77-1934

December 6, 1978

FADDI JAM S CR AR, CLAIMANT
McMenamie, Joseph, Herrell & Paulson,

Claimant's Atty.
SAIF-, -Legal Services, Defense Atty.
Cheney & Kelley,  mployer's Atty.
Order Setting Aside
Order on Review

On October 27, 1978 the Board entered its Order on
Review in the above entitled matter which reversed the order
of the ALJ, dated February 22, 1978, approved the denial of
claimant's claim for a new injury made by the Fund on June
29, 1977 and referred claimant's claim for aggravation to the
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and its carrier, Industrial Indemnityt for the pay
ment of compensation as provided by law, from December 22, 
1976 to February 22, 1978. The order of the ALJ had granted 

clainant an awar~ <?t. ~<? 0 1\,, 5n unochedultd low back dis• 
ability and stated that the Fund should pay claimant compen
sation equal to 25% of the compensation due him from Decem
ber 28, 1978, t_he date of the order isslled pursuant to ORS 
656.307 designating the Fund as the paying agent, and until 
February 22,· 1978 and pay claimant's ~ttorney a fee of $Bpo. 
An attorney's fee for claimant's attorney for his services 
at Board review in an amount equal to 25% of the increased 
compensation granted claimant by the Board's Order on Re
view, payable out of such increase as paid, not to exceed 
$2,300 was awarded by the Board's order. 

On November 27, 1978 the Fund requested the Board to 
reconsider that portion of this order which recites on page 
four thereof that since the Fund did not comply with the or
der issued under ORS 656.307 it was not entitled to any re
imbursement from Industrial Indemnity, stating that the Fund 
did, in fact, pay to claimant all amounts due under that 
order. The Fund further contended that its counsel, in joint 
effort with claimant's counsel, was instrumental in obtain
ing the .307 order after claimant's first request had been 
apparently misplaced by the Board. The Fund states that as 
now written, the order precludes it from proper reimbursement 
from Industrial Indemnity and also would require Industrial 
Indemnity to pay claimant an amount already paid to him by 
the Fund. 

Inasmuch as the request for reconsideration was re
ceived on the 30th day aft~r the mailing of the Order on 
Review (November- 26 was a Sunday), the Board concludes.that 
it would be in the best interest of all parties concerned 
to set aside its Order on Review dated October 27, 1978 un
til it has received a response to claimant's motion for re
consideration from the counsel representing claimant and the 
counsel representing Industrial Indemnity. 

ORDER 

The Order on Review entered in the above entitled mat
ter on October 27, 1978 is hereby set aside until the Board 
has received responses to the motion for reconsideration from 
counsel for clai~ant and counsel for Industrial Indemnity, 
at which time the Board will give full consideration to the 
motion and the.responses and, based thereupon, either issue 
an amended order on review or reaffirm the Order on Review 

·dated October 27, 1978. 
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employer and its carrier. Industrial Indemnity, for the pay
ment.of compensation as provided by law, from December 22,
1976 to February 22, 1978. The order of the ALJ had granted
claimant an award of 16° 51 UnSCheduled lOV/ baCJC diS-
ability and stated that the Fund should pay claimant compen
sation equal to 25% of the compensation due him from Decem
ber 28, 1978, the date of the order issued pursuant to ORS
656.307 designating the Fund as the paying agent, and until
February 22, 1978 and pay claimant's attorney a fee of $800.
An attorney's fee for claimant's attorney for his services
at Board review in an amount equal to 25% of the increased
compensation granted claimant by the Board's Order on Re-
view, payable out of such increase as paid, not to exceed
$2,300 was awarded by the Board's order.

On November 27, 1978 the Fund requested the Board to
reconsider that portion of this order which recites on page
four thereof that since the Fund did not comply with the or
der issued under ORS 656.307 it was not entitled to any re
imbursement from Industrial Indemnity, stating that the Fund
did, in fact, pay to claimant all amounts due under that
order. The Fund further contended that its counsel, in joint
effort with claimant's counsel, was instrumental in obtain
ing the .307 order after claimant's first request had been
apparently misplaced by the Board. The Fund states that as
now written, the order precludes it from proper reimbursement
from Industrial Indemnity and also would require Industrial
Indemnity to pay claimant an amount already paid to him by
the Fund,

Inasmuch as the request for reconsideration was re
ceived on the 30th day after the mailing of the Order on
Review (November- 26 was a Sunday), the Board concludes.that
it would be in the best interest of all parties concerned
to set aside its Order on Review dated October 27, 1978 un
til it has received a response to claimant's motion for re
consideration from the counsel representing claimant and the
counsel representing Industrial Indemnity,

ORD R
The Order on Review entered in the above entitled mat

ter on October 27, 1978 is hereby set aside until the Board
has received responses to the motion for reconsideration from
counsel for claimant and counsel for Industrial Indemnity,
at which time the Board will give full consideration to the
motion and the-responses and, based thereupon, either issue
an amended order on review or reaffirm the Order on Review
dated October 27, 1978.

#

m

-124-

■ 



   
    

   
    

  
          
         

          

          
           

         

      

      
    

    
    
   

          
          
        

           
          
             
      

         
          

           
        
          

          
        
          

          

         
           
       
           
          

       

WCB CASE NO .. 78-1031 

SHAUN CUTSFORTH, CLAIMANT 
Souther, Spaulding, K~nsey, Williamson 

& Schwabe, Claimant's Atty. 
G, Howard Cliff-, Defense Atty. 
Order of Dismissal 

December 6, 1978 

A request for review, having been duly filed with the 
Workers' Compensation Board in the above entitled matter by 
the claimant, and said request for review now having been with
drawn, 

IT IS THEREFORE ORDERED that the request for review now 
pending before the ~oard is hereby dismissed and the otder of 
the Administrative Law Judge is final by operation of law. 

CLAIM NO, C604-11816 HOD 

RUBY LEE DICKERSON, CLAIMANT 
Leonard J. Keene, Claimant's Atty. 
Keith D. Skelton, Defense Atty, 
Amended Own Motion Order 

Devember 6, 1978 

On November 8, 1978 the Board issued an order, pursuant 
to ORS 656.278, denying claimant's request to reopen her claim 
for an industrial injury sustained on January 29, 1971. 

At the time the order was entered, a medical report from 
Dr. Campagna indicated that claimant had had two myelograms, one 
in 1971 and another in 1972, both of which were normal and had 
had no surgeries for her back injury. 

The Board has now been furnished with additional medical 
reports from Dr. Campagna's office which indicate that on April 
11, 1978 a third myelogram was performed which resulted in a 
lwnbar laminectomy with removal of protruded lurnbosacral disc, 
right, LS-Sl, being performed the following day by Dr. Campagna, 
An additional report from Dr. C6mpagna, dated May 24, 1978, 
stated claimant's post-surgery progress was satisfactory and he 
would recheck her in three months for claim closure. On Novem
ber 6, 1978 Dr. Campagna indicated he was still treating claim
ant. 

Based upon the foregoing, the Board concludes that its 
Own Motion Order should be amended inasmuch as there is no evi
dence that claimant suffered any intervening non-industrial 
injury to her back and it appears that surgery performed in 
April 1978 was the result of 6laimant's January 25, 1971 in
dustrial injury; furthermore, it appears that ~laimant's pre-
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m SHAUN CUTSFORTH, CLAIMANT
Souther, Spaulding, Kinsey, Williamson

& Schwabe, Claimant's Atty.
G. Howard Cliff, Defense Atty.
Order of Dismissal

A request for review, having been duly filed with the
Workers' Compensation Board in the above entitled matter by
the claimant, and said request for review now having been with
drawn,

IT IS TH R FOR ORD R D that the request for review nov;
pending before the Board is hereby dismissed and the order of
the Administrative Law Judge is final by operation of law.

WCB CAS NO,. 78-1031 December 6, 1978
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CLAIM NO. C604-11816 HOD Devember 6, 1978
RUBY L  DICK RSON, CLAIMANT
Leonard J. Keene, Claimant's Atty.
Keith D. Skelton, Defense Atty.
Amended Own Motion Order

On November 8, 1978 the Board issued an order, pursuant
to ORS 656.278, denying claimant's request to reopen her claim
for an industrial injury sustained on January 29, 1971.

At the time the order v;as entered, a medical report from
Dr. Campagna indicated that claimant had had tv;o myelograms, one
in 1971 and another in 1972, both of which were normal and had
had no surgeries for her back injury.

The Board has now been furnished with additional medical
reports from Dr. Campagna's office which indicate that on April
11, 1978 a thi.rd myelogram v;as performed which resulted in a
lumbar laminectomy with removal of protruded lumbosacral disc,
right, L5-S1, being performed the following day by Dr. Campagna.
An additional report from Dr. Campagna, dated May 24, 1978,
stated claimant's post-surgery progress was satisfactory and he
would recheck her in three months for claim closure. On Novem
ber 6, 1978 Dr. Campagna indicated he was still treating claim
ant.

Based upon the foregoing, the Board concludes that its
Own Motion Order should be amended inasmuch as there is no evi
dence that claimant suffered any intervening non-industrial
injury to her back and it appears that surgery performed in
April 1978 was the result of claimant's Januairy 25, 1971 in
dustrial injury; furthermore, it appears that claimant's pre-
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sent condition is worse than it was at the time she was awarded 
48° for 15% unscheduled disability by an Opinion and Order 
dated June 2, 1972. 

ORDER 

Claimant's claim for an industrial injury sustained 
an J~nuary 25, 1971 is hereby remanded to the employer, Rogue 
V~lley Memori~l Hospital, and its carrier, Liberty Mutual 
:: ns\nance Company, for the payment of compensation, as pro
vided by law, commencing on April 11, 1978, the date the 
third myelogram was performed, and until the claim is again 
clo5ed pursuant to the provisions of ORS 656.278. 

Claimant 1 s attorney is awarded as a reasonable attor
ney's fee a sum equal to 25% of the compensation claimant 
shall receive for temporary total disability as a result of 
this order, payable out of said compensation as paid, not to 
exceed $500. 

WCB CASE NO. 77-2389 

DALE GLADDEN, CLAIMANT 
Eddy R. Swearinger, Claimant's Atty. 
J.P. Harris II, Defense Atty. 
Request for Review by Claimant 

December 6, 1978 

Reviewed by Board .Members 1'lilson and Moore. 

Claimant seeks Board review of the Administrative Law 
Judge 1 s (ALJ) order which granted claimant compensation for 
time loss from July 21, 1977 to November 8, 1977. Claimant 
contends that his condition has either become aggravated or 
he is entitled to a further award for permanent partial dis
ability. He feels penalties and attorney fees are also indi
c~Led. 

The Board, after de nova review, affirms and adopts 
the Opinion and Order of the ALJ, _a copy of which is attached 
hereto and, by this reference, is made a part hereof. 

ORDER 

The order of the ALJ, dated April 24, 1978, 1s affirmed. 
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sent condition is worse than it was at the time she was awarded
48°. for 15% unscheduled disability by an Opinion and Order
dated June 2, 1972.

ORD R
Claimant's claim for an industrial injury sustained

on January 25, 1971 is hereby remanded to the employer, Rogue
Va.l.ley Memori-:il Hospital, and its carrier, Liberty Mutual
Insurance Company, for the payment of compensation, as pro
vided by law, commencing on April 11, 1978, the date the
third myelogram was performed, and until the claim is again
closed pursuant to the provisions of ORS 656.278.

Claimant's attorney is awarded as a reasonable attor
ney's fee a sum equal to 25% of the compensation claimant
shall receive for temporary total disability as a result of
this order, payable out of said compensation as paid, not to
exceed $500.

WCB CAS NO. 77-2389 December 6, 1978
DALE GLADDEN, CLAIMANT
 ddy R. Svjearinger, Claimant's Atty.
J.P. Harris II, Defense Atty.
Request for Review* by Claimant

Reviewed by Board Members Wilson and Moore.
Claimant seeks Board review of the Administrative Law^

Judge's (ALJ) order V7hich granted claimant compensation for
time loss from July 21, 1977 to November 8, 1977. Claimant
contends that his condition has either become aggravated or
he is entitled to a further award for permanent partial dis
ability. He feels penalties and attorney fees are also indi-
ca Led .

The Board, after de novo review, affirms and adopts
the Opinion and Order of the ALJ,.a copy of which is attached
hereto and, by this reference, is made a part hereof.

ORD R
The order of the ALJ, dated April 24, 1978, is affirmed.
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      CASE NO. 78-668 

PHILLIP JOHNSON, CLAIMANT 
Pozzi, Wilson, Atchison, Kahn & 

O'L@ary; Claimant'ij ~tiy! 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant 

· December 6, 1978 

Reviewed by Board Members Wilson and Phillips. 

Claimant seeks .. Board review of the Administrative Law 
Judge's (ALJ) order which affirmed the Determination Order of 
March 8, 1978 and approved a partial denial by the Fund on 
January 11, 1978- of responsibility for claimant's fall on Nov
ember 4, 1977 and the ~esulting hospitalization. 

Claimant, then a 21-year-old laborer at a lumber mill, 
sustained an injury to his back on June 5, 1972 while pulling 
on the green chain which was diagnosed as a lumbar strain. 
In November 1973, claimant again hurt his back pulling on a 
green chain. Dr. Cherry, on January 3, 1~74, diagnosed low 
back strain and neck strain due to his 1973 injury which he 
felt was an aggravation of the 1972 injury. He asked that the 
claim be reopened. 

Claimant was referred to the Disability Prevention Div
ision in I-larch 1974; claimant was complaining of intermittent 
low backache, intermittent headaches and intermittent tight
ness and soreness of the neck muscles. Dr. Van Osdel diagnosed 
chronic strain of the lumbar muscle and ligaments. Claimant 
has completed the 11th grade and has a GED. In high school 
claimani learned how to weld. 

Claimant stated that after his June 1972 injury he had 
missed a couple of days work but had returned and worked up to 
his November 3, 1973 injury. A psychological evaluation re
vealed that claimant had a bright normal to superior range 
of intellectual resources with non-verbal material and average 
range with verbal materials. Dr. Perkins reported claimant 
had an unstable work record. She noted he was able to move 
freely in her office with no indication of any kind of physi
cal impairment. She felt claimant was attempting to fake his' 

profile for compensation purposes. She believed claimant was 
a malingeref because his test results did not match the clin
ical findings. She felt claimant's psychopathology was chronic 
and totally unrelated to his injury. Claimant could return to 
work whenever he chose to do so. 

The Back Consultation Clinic found claimant medically 
stationary on May 17, 1974. The doctors found the loss of 
function due to this injury to be minimal. 
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PHILLIP JOHNSON, CLAIMANT
Pozzi, Wilson, Atchison, Kahn s

O'Leary; Claimant's ftttyrSAIF, Legal Services, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Wilson and Phillips.
Claimant seeks,.Board review of the Administrative Law

Judge's (ALJ) order which affirmed the Determination Order of
March 8, 1978 and approved a partial denial by the Fund on
January 11, 1978 of responsibility for claimant's fall on Nov
ember 4, 1977 and the resulting hospitalization.

Claimant, then a 21-year-old laborer at a lumber mill,
sustained an injury to his back on June 5, 1972 while pulling
on the green chain which was diagnosed as a lumbar strain.
In November 1973, claimant again hurt his back pulling on a
green chain. Dr. Cherry, on January 3, 19,74, diagnosed low
back strain and neck strain due to his 1973 injury which he
felt was an aggravation of the 1972 injury. He asked that the
claim be reopened.

Claimant was referred to the Disability Prevention Div
ision in March 1974; claimant was complaining of intermittent
low backache, intermittent headaches and intermittent tight
ness and soreness of the neck muscles. Dr. Van Osdel diagnosed
chronic strain of the lumbar muscle and ligaments. Claimant
has completed the 11th grade and has a G D. In high school
claimant learned how to weld.

Claimant stated that after his June 1972 injury he had
missed a couple of days work but had returned and worked up to
his November 3, 1973 injury. A psychological evaluation re
vealed that claimant had a bright normal to superior range
of intellectual resources with non-verbal material and average
range with verbal materials. Dr. Perkins reported claimant
had an unstable work record. She noted he was able to move
freely in her office with no indication of any kind of physi
cal impairment. She felt claimant v/as attempting to fake his '
profile for^compensation purposes. She believed claimant was
a malingerer because his test results did not match the clin
ical findings. She felt claimant's psychopathology was chronic
and totally unrelated to his injury. Claimant could return to
work whenever he chose to do so.

The Back Consultation Clinic found claimant medically
stationary on May 17, 1974. The doctors found the loss of
function due to this injury to be minimal.

WCB CAS NO. 78-668 December 6, 1978
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Determination Order, dated June 13, 1974, awarded 
claimant compensation for temporary total disabtlity and com
pensation equal to 16° for 5% unscheduled disability for his 
low back injury. 

On January 14, 1975 Dr. Cherry reported claimant had 
hurt his back without a new injury. He asked that the claim 
be reopened. A Stipulated Order, datej November 6, 1975, re
opened the claim. A Determination Order, dated January 15, 
1976, ratified this Stipulated Order. 

In March 1976 claimant was examined by Dr. Pasquesi, 
who thought claimant should avoid work requiring repetitive 
bending, stooping or twisting and lifting not greater than 
50 pounds . 

. Another Stipulated Order, dated May 5, 1976, granted 
claimant additional compensation for temporary total disability 
and an additional award for permanent partial disability equal 
to 48° for ·1s% unschedu~ed disability for a total of 64° for 
20% unscheduled disability. 

After a myelogram revealed a probable herniated disc, 
Dr. Cherry, on June 14, 1976, performed a deco8pression lam
inectomy which revealed no disc problem. 

Claimant has been trained by th~ Division of Vocational 
Rehabilitation as a bartender but has not been employed as one. 
Claimant feels the poor appearance of his teeth have hindered 
him in his effort to obtain employment. 

The Orthopaedic Consultants, in October 1977, diagnosed 
chronic lumbar strain, partly postural, and felt there was some 
functional overlay based on inconsistencies in their examina
tion findings. They thought claimant's permanent partial dis
ability due to his injury was mildly moderate. Dr. Cherry 
concurred. 

On or about November 5, 1977 claimant, after playing 
foosball in a tavern, went outside to a phone booth. He re
turned to the tavern and then walked outside again, at which 
point his legs gave out. He said he had been experiencing 
much pain before he entered the tavern. Claimant went to the 
emergency room and was seen by Dr. Zivin. 

In November 1977 Dr. Zivin e~:ami~ed claimant for eval
uation of paraplegia. He found no convincing evidence of a 
neurological lesion. He treated claimant conservatively with 
traction, physical therapy and medication and was discharged 
after an eight0en day stay. 
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A Determination Order, dated June 13, 1974, awarded
claimant compensation for temporary total disability and com
pensation equal to 16° for 5% unscheduled disability for his
low back injury.

On January 14, 1975 Dr. Cherry reported claimant had
hurt his back without a new injury. He asked that the claim
be reopened. A Stipulated Order, dated November 6, 1975, re
opened the claim. A Determination Order, dated January 15,
1976, ratified this Stipulated Order.

In March 1976 claimant was examined by Dr. Pasquesi,
who thought claimant should avoid work requiring repetitive
bending, stooping or twisting and lifting not greater than
50 pounds.

m

Another Stipulated Order, dated May 5, 1976, granted
claimant additional compensation for temporary total disability
and an additional award for permanent partial disability equal
to 48° for 15% unscheduled disability for a total of 64° for
20% unscheduled disability.

After a myelogram revealed a probable herniated disc.
Dr. Cherry, on June 14, 1976, performed a decompression lam
inectomy which revealed no disc problem.

Claimant has been trained by the Division of Vocational
Rehabilitation as a bartender but has not been employed as one.
Claimant feels the poor appearance of his teeth have hindered
him in his effort to obtain employment.

The Orthopaedic Consultants, in October 1977, diagnosed
chronic lumbar strain, partly postural, and felt there was some
functional overlay based on inconsistencies in their examina
tion findings. They thought claimant's permanent partial dis
ability due to his injury was mildly, moderate. Dr. Cherry
concurred.

On or about November 5, 1977 claimant, after playing
foosball in a tavern, went outside to a phone booth. He re
turned to the tavern and then v/aj.ked outside again, at which
point his legs gave out. He said he had been experiencing
much pain before he entered the tavern. Claimant went to the
emergency room and v/as seen by Dr. Zivin.

In November 1977 Dr. Zivin examined claimant for eval
uation of paraplegia. He found no convincing evidence of a
neurological lesion. He treated claimant conservatively with
traction, physical therapy and medication and was discharged
after an eighteen day stay.
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January 11, 1978 the Fund denied responsibility 
for the November 1977 incide11t on the grounds it was n9t re
lated to claimant's June 5, 1972 injury. 

A Determination Order, dated March 8, 1977, awarded 
additional compensation for temporary total disability. 

Claimant testified he had constant back pain across 
the top of the buttocks and down into both legs. He says he 
has problems with prolonged sitting and standing. 

On March 6, 1978 Dr. Cherry advised the Fund that 
claimant's fall in November 1977, resulting in severe pain in 
his legs and inability to use them, was the result of his 
chronic back injury. 

The ALJ found Dr. Cherry's opinion was based on an 
assumption that claimant's fall in November 1977 caused his 
problems, but claimant testified to the contrary. He con
cluded, based on Dr. Zivin 1 s failure to find any convincin~ 
evidence of any neurological lesion, that the Fund 1 s denial 
was correct; claimant had failed to sustain his burden of 
proof that the November 1977 problems were related to his 
compensable injury. 

The ALJ also found claimant had failed to prove any 
greater disability in excess of that previously awarded. 

The Board, on de nova review, agrees with the findings 
and conclusions of the ALJ. There is no persuasive medical -
or lay evidence that claimant has lost any greater amount of 
wage earni11g capacity than that for which he has already re- 1 

ceived awards. 

The Board agrees that claimant has failed to prove any 
causal relationship between his November 1977 problems and his 
initial injury in 1972. 

ORDER 

The ALJ's order, dated June 14, 1978, is affirmed. 
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On January 11, 1978 the Fund denied responsibility
for the November 1977 incident on the grounds it was npt re
lated to claimant's June 5, 1972 injury.

A Determination Order, dated March 8, 1977, awarded
additional compensation for temporary total disability.

Claimant testified he had constant back pain across
the top of the buttocks and down into both legs. He says he
has problems with prolonged sitting and standing.

On March 6, 1978 Dr. Cherry advised the Fund that
claimant's fall in November 1977, resulting in severe pain in
his legs and inability to use them, was the result of his
chronic back injury.

The ALJ found Dr. Cherry's opinion was based on an
assumption that claimant's fall in November 1977 caused his
problems, but claimant testified to the contrary. He con
cluded, based on Dr. Zivin's failure to find any convincing'
evidence of any neurological lesion, that the Fund's denial
was correct; claimant had failed to sustain his burden of
proof that the November 1977 problems were related to his
compensable injury.

The ALJ also found claimant had failed to prove any
greater disability in excess of that previously av.-arded.

The Board, on de novo review, agrees with the findings
and conclusions of the ALJ. There is no persuasive medical
or lay evidence that claimant has lost any greater amount of
wage earning capacity than that for which he has already re- i
ceived awards.

The Board agrees that claimant has failed to prove anycausal relationship between his November 1977 problems and his
initial injury in 1972.

ORD R
The ALJ's order, dated June 14, 1978, is affirmed.
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CASE NO. 77-5057 

JUDITH KRONLUND, CLAIMANT 
Evohl F. Malagon, Claimant 1 s Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant 

December 6, 1978 

Reviewed by Board Members Wilson and Moore. 

Claimant seeks Board review of the Administrative Law 

Judge's (ALJ) order which affirmed the Fund denial of her 

claim for an alleged back injury. 

The Board, after de nova review, affirms and adopts 

the Opinion and Order of the ALJ, a copy of which is attached 

hereto and, by this reference, is made a part hereof. 

ORDER 

The order of the ALJ, dated June 5, 1978, is affirmed. 

WCB CASE NO. 78-3260 

CHARLES ME'rER, CLAIMANT 
Dale D. Liberty, Claimant's Atty 
Merten & Saltveit, Defense Atty. 
Order Of Dismissal 

December 6, 1978 

A request for review, having been duly filed with the 

Workers' Compensation Board in the above entitled matter by 

the employer, and said request for review now having been with
drawn, 

IT IS THEREFORE ORDERED that the request for review now 

pending before the Board is hereby dismissed and the order of 

the Admini~trative Law Judge is final by operation of law. 
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JUDITH KRONLUND, CLAIMANT
 vohl F. Malagon, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

WCB CAS NO. 77-5057 December 6, 1978

Reviewed by Board Members Wilson and Moore.
Claimant seeks Board review of the Administrative Law

Judge's  MjJ) order which affirmed the Fund denial of her
claim for an alleged back injury.

The Board, after de novo review, affirms and adopts
the Opinion and Order of the ALJ, a copy of which is attached
hereto and, by tliis reference, is made a part hereof.

ORD R
The order of the ALJ, dated June 5, 1978, is affirm.ed,

WCB CAS NO. 78-3260 December 6, 1978

CHARL S M T R, CLAIMyANT
Dale D. Liberty, Claimant's Atty
Merten & Saltveit, Defense Atty.
Order Of Dismissal

A request for review, having been duly filed with the
Workers' Compensation Board in the above entitled matter by
the employer, and said request for review nov; having been with
drawn,

IT IS TH R FOR ORD R D that the request for review now
pending before the Board is hereby dismissed and the order of
the Administrative Lav; Judge is final by operation of law.

m

m
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CASE NO. 77-7003 

MARGARET WOMACK, CLAIMJ\NT 
Lively & Wiswall, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by the SAIF 

December 6, 1978 

Re~iewed by Board Members Wilson and Phillips. 

The State Accident Insurance Fund requests Board review 
of the order of the Administrative Law Judge (ALJ) which disap
proved its denial of responsibility for claimant's thoracic out
let syndrome and directed it to pay 6laimant's attorney a fee of 
$70 0 with respect to the denial.. The ALJ also set aside the 
Determination Order, dated October 7, 1977, as being prematurely 
entered and remanded claimant 1 s claim to the Fund for payment of 
compensation for tempoiary total disability from July 12, 1977 
until closure pursuant to ORS 656.268. The Fund was allowed to 
offset payments it had made pursuant to the Determination Order 
against payments for temporary total disability or 1temporary par
tial disability directed by the order of the i\LJ. \ 

The issues before the ALJ were propriety of the Fund's 
denial of claimant's alleged thoracic outlet syndrome and the 
extent of claimant's permanent disability. Although no formal 
denial appears in docuientary form in the record the attorney for 
the Fund affirinecl on the record at the hearing that the thoracic 
outlet syndrome was denied. 

Claimant, then a 44-year-old \·mrk.er on the employer 1 s 
eviscerating line cleaning chickens, claimed that her work ex
posure in February 1976 resulted in pain and the blanching of 
her hands. The Fund accepted responsibility for claimant's 
disability resulting from a diagnosed reflex sympathetic dys
trophy but denied responsibility for such part of claimant's 
disability as stems from a thoracic outlet syndrome. 

Originally, Dr. Vaughn, an internist, diagnosed 11 Ray
naud's phenomenon vs. disease, probably work-related 11 . He re
ferred claimant to Dr. Throop for a neurological consultation 
and Dr. Throop agreed with the diagnosis of reflex sympathetic 
dystrophy but could find no neurological cause such as a thora
cic outlet syndrome, cervical lesions or central neurological 
abnormalities. 

Dr. Harwood, chief medical consultant for the Fund, felt 
that claimant had Raynaud's disease but stated that whatever 
claimant's problems were, they were the result of an aggravation 
of her work activities. Dr. Vaughn and Dr. Throop a9reed that 
claimant's symptoms resulted from, or were aggravated by, her 
work. 
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WCB CAS NO. 77-7003 December 6, 1978
MARGARET WOMACK, CLAIMANT
Lively & Wiswall, Claimant's Atty 
SAIF, Legal Services, Defense Atty.
Request for Review by the SAIF

Reviewed by Board iMembers Wilson and Phillips.
The State A.ccident Insurance Fund requests Board reviev;

of the order of the Administrative Law Judge (ALJ) which disap
proved its denial of responsibility for claimant's thoracic out
let syndrome and directed it to pay claimant's attorney a fee of
$700 with respect to the denial. The ALJ also set aside the
Determination Order, dated October 7, 1977, as being prematurely
entered and remanded claimant's claim to the Fund for payment of
compensation for temporary total disability from July 12, 1977
until closure pursuant to ORS 656.268. The Fund was allowed to
offset payments it had made pursuant to the Determination Order
against payments for temporary total disability oritemporary par
tial disability directed by the order of the 7vLJ.

The issues before the ALJ v;ere propriety of the Fund's
denial of claimant's alleged thoracic outlet syndrome and the 
extent of claimant’s permanent disability Although no formal
denial appears in documentary form in the record the attorney for
the Fund affirmed on the record at the hearing that the thoracic
outlet syndrome was denied 

Claimant, then a 44-year-old v/orker on the employer's
eviscerating line cleaning chickens, claimed that her work ex
posure in February 1976 resulted in pain and the blanching of
her hands. The Fund accepted responsibility for claimant's
disability resulting from a diagnosed reflex sympathetic dys
trophy but denied responsibility for such part of claimant's
disability as stems from a thoracic outlet syndrome.

Originally, Dr Vaughn, an internist, diagnosed "Ray
naud's phenomenon vs disease, probably work-related" He re
ferred claimant to Dr Thiroop for a neurological consultation
and Dr Throop agreed with the diagnosis of reflex sympathetic
dystrophy but could find no neurological cause such as a thora
cic outlet syndrome, cervical lesions or central neurological
abnormalities 

Dr Harwood, chief medical consultant for the Fund, felt
that claimant had Raynaud's disease but stated that w’hatever
claimant's problems were, they were the result of an aggravation
of her work activities Dr Vaughn and Dr Throop agreed that
claimant's sympforns resulted from, or v 'ere aggravated by, her 
v ’ork 
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January 9, 1978 Dr. Vaughn stated that claimant's con
dition was basically a neurovascular compression syndrome; he 
stated that an abnormal sound or murmur may become audible and 
provide indirect evidence that nerve compression may be occur
ring inasmuch as arterial compression is certainly occurring. 
He stated that inasmuch as the murmur was heard by Dr. Throop 
in April 1976 even though, at that time, a thoracic outlet syn
drome was not thought to be present, he, Dr. Vaughn, in retro
spect, found it quite possible that it had been present. 

On April 25, 1978 Dr. Vaughn stated that he felt claim
ant's work cleaning chickens aggravated her thoracic outlet 
syndrome, he felt it was a temporary aggravation and had sub
sided although her present work as a grocery clerk might con
tinue to aggravate it. 

The ALJ concluded that the Fund 1 s denial of responsibil
ity for the thoracic outlet syndrome must be disapproved and 
the Fund held responsible for claimant's disability stemming 
from that condition, including the reflex sympathetic dystro
phy. 

The ALJ, having found that the thoracic outlet syndrome 
was compensable, concluded since the report of Dr. Vaughn on 
October 13, 1977 indicated that the problem had not stabilized at 
that time that the Determination Order entered on October 7, 
1977 was premature. 

Based upon the record the ALJ found it was not clear when, 
or whether, claimant had subsequently become medically stationary. 
The matter was complicated because claimant refused surgery, 
however, claimant testified she refused because Dr. Vaughn had 
not given her enough assurance concerning the proposed proce
dure. The ALJ did not find claimant's refusal of surgery to be 
unreasonable in light of the manner in which the surgery appeared 
to have been recommended to her by her doctors. 

Based upon the foregoing findings and conclusions the 
ALJ entered the directives referred to in the opening paragraph 
of this order. 

The Board, after de novo review, finds that the thoracic 
outlet syndrome itself was not caused from claimant's work. 
None of the medical reports indicate a causal relationship; 
to the contrary, Dr. Vaughn, in his letter of January 9, 1978, 
ex?lains ·it as a structural problem which under certain circum
stances might cause a disability because of nerve and artery 
restriction. 

The Board further finds that the report of Dr. Vaughn's 
dated Aoril 25, 1978 indicated the thoracic outlet syndrome 
was a t~mporary aggravation caused by her work cleaning chickens 
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On January 9, 1978 Dr. Vaughn stated that claimant's con
dition was basically a neurovascular compression syndrome; he
stated that an abnormal sound or murmur may become audible and
provide indirect evidence that nerve compression may be occur
ring inasmuch as arterial compression is certainly occurring.
He stated that inasmuch as the murmur was heard by Dr. Throop
in April 1976 even though, at that time, a thoracic outlet syn
drome was not thought to be present, he. Dr. Vaughn, in retro
spect, found it quite possible that it had been present.

On April 25, 1978 Dr. Vaughn stated that he felt claim
ant's work cleaning chickens aggravated her thoracic outlet
syndrome, he felt it was a temporary aggravation and had sub
sided although her present work as a grocery clerk might con
tinue to aggravate it.

The ALJ concluded that the Fund's denial of responsibil
ity for the thoracic outlet syndrome must be disapproved and
the Fund held responsible for claimant's disability stemming
from that condition, including the reflex sympathetic dystro
phy.

The ALJ, having found that the thoracic outlet syndrome
was compensable, concluded since the report of Dr. Vaughn on
October 13, 1977 indicated that the problem had not stabilized at
that time that the Determination Order entered on October 7,
1977 was premature.

Based upon the record the ALJ found it was not clear when,
or whether, claimant had subsequently become medically stationary.
The matter was complicated because claimant refused surgery,
hov’ever, claim.ant testified she refused because Dr. Vaughn had
not given her enough assurance concerning the proposed proce
dure. The ALJ did not find claimant's refusal of surgery to be
unreasonable in light of the manner in which the surgery appeared
to have been recommended to her by her doctors.

Based upon the foregoing findings and conclusions the
ALJ entered the directives referred to in the opening paragraph
of this order.

The Board, after de novo review, finds that the thoracic
outlet syndrome itself was not caused from claimant's work.
None of the medical reports indicate a causal relationship;
to the contrary, Dr. Vaughn, in his letter of January 9, 1978,
explains it as a structural problem v.’hich under certain circum
stances might cause a disability because of nerve and artery
restriction.

The Board further finds that the report of Dr. Vaughn's
dated Aoril 25, 1978 indicated the thoracic outlet syndrome
was a temporary aggravation caused by her work cleaning chickens
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that it had subsided although her present work may continue 
to aggravate such condition. The Board concludes that such 
continuing aggravation has resulted in some permanent hand and 
arm damage which Dr. Vaughn describes as sympathetic dystrophy. 

The Board concludes that the denial by the Fund of its 
responsibility for claimant's thoracic outlet syndrome was 
proper. It further concludes that the Determination Order dated 

Ocl6b~~ 7, 1977 WJQ not prematurei however, ~lQim?nt's disabilitr 
is greater than that awarded her by said Determination Order. 
The Board finds that claimant is entitled to an award of 30° 
fo~ 20% loss of her left forearm and 30° for 20% loss of her 
right forearm. 

ORDER 

The order of the ALJ, dated June 1, 1978, is reversed. 

The denial by the State Accident Insurance Fund of re
sponsibility for claimant's thoracic outlet syndrome is approved. 
Claimant is awarded 30° of a maximum of 150° for loss of her left 
forearm and 30° of a maximum of 150° for loss of her right fore- ' 
arm. 

Claimant's attorney is awarded as a reasonable attorney's 
fee for his services at Board review a sum equal to 25% of the 
increased compensation granted to claimant by this order, pay
able out of said compensation as paid, not to exceed $2,300. 

WCB CASE NO. 77-4165 

WILBUR CHRISTIANI, CLAIMANT 
C.H. Seagraves Jr., Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant 

December 7, 1978 

Reviewed by Board Members Wilson and Phillips. 

Claimant seeks Board review of an order of the Adminis
trat_i "'.1:- Law Judge. (ALJ) which ·dismissed the hearing requested 
by claimant for the reason that there was no legal basis for 
s~ch ~e~ring on the issue of the extent of permanent partial 
disability granted claimant by the Board, pursuant to the pro
visions of ORS 656.278. 

Claimant had sustained a compensable injury on April 
11, 1968. His claim was accepted and initially was closed on 
August 15, 1968 by a Determination Order. Claimant's aggra
vation rights have expired. 

-133-

m
and that it had subsided although her present work may continue
to aggravate such condition. The Board concludes that suchcontinuing aggravation has resiil'ted in some permanent hand and
arm damage which Dr. Vaughn describes as sympathetic dystrophy.

The Board concludes that the denial by the Fund of its
responsibility for claimant's thoracic outlet syndrome was
proper. It further concludes that the Determination Order dated
OctAksi* 7, 1977 was not premature; however) slsimant-s disabilityis greater than that av/arded her by said Determination Order.
The Board finds that claimant is entitled to an award of 30°
for 20% loss of her left forearm and 30° for 20% loss of her
right forearm.

ORD R
The order of the ALJ, dated June 1, 1978, is reversed.
The denial by the State Accident Insurance Fund of re

sponsibility for claimant's thoracic outlet syndrome is approved.
Claimant is awarded 30° of a maximum of 150° for loss of her left
forearm and 30° of a maximum of 150° for loss of her right fore
arm.

Claimant's attorney is awarded as a reasonable attorney’s
fee for his services at Board review a sum equal to 25% of the
increased compensation granted to claimant by this order, pay
able out of said compensation as paid, not to exceed $2,300.

WCB CAS NO. 77-4165 December 7, 1978
WILBUR CHRISTIANI, CLAIMANT
C.H. Seagraves Jr., Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Wilson and Phillips.
Claimant seeks Board reviev; of an order of the Adminis'

trative Law Judge (ALJ) which -dismissed the hearing requested
by claimant for the reason that there was no legal basis for
such hearing on the issue of the extent of permanent partial
disability granted claimant by the Board, pursuant to the pro
visions of ORS 656.278.

m

Claimant had sustained a compensable injury on April
11, 1968. His claim was accepted and initially was closed on
August 15, 1968 by a Determination Order. Claimant's aggra
vation rights have expired.
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Subsequently, the claimant requested the Board to afford 
him m•m motion relief and reopen the claim. The Board, on Feb
ruary 28, 1977, issued its Own Motion Order remhnding claim
ant's claim to the State Accident Insurance Fund to be accepted 
and for the payment of compensation, as provided by law, com
mencing on January 29, 1976 and until the claim was closed 
pursuant to the provisions of ORS 656.278, less time worked. 

The Fund later requested a determination and the Eval
uation Division recommended that claimant be awarded compensa
tion only for temporary total disability from January 29, 1976 
through April 7, 1976. The Board concurred in this recommen
dation and issued its Own Motion Determination, dated June 6, 
1977, which was amended on June 17, 1977, in accordance with the 
aforesaid recommendations. 

The Own Motion Determination recited that claimant had 
no right to a hearing, review or appeal. 

On June· 22, 1977 the claimant requested a hearing on 
the Own Motion Determination and the Fund moved to dismiss 
the claimant's request on the grounds that claimant had no 
right to a hearing pursuant to ORS 656.278(3). 

On September 21, 1977 an order was issued by the Pre
siding Referee which stated, in part, that the Own Motion 
Determin~tion did not diminish nor terminate a former award 
granted claimant, therefore, claimant had no right to request 
a hearing on the award of disability granted by the Own Motion 
Determination and that the scope of the hearing would be lim
ited to the necessity for further medical services and result
ing temporary total disability, if any. 

At the hearing, the claimant, by and through his at
torney, stated that the only issue he wished to present was 
the extent of permanent partial disability. The ALJ ruled 
that he would not accept any evidence on that issue and dis
nissed the hearing. 

The Board, on de novo review, agrees with the conclu
sion reached by the ALJ that he had no jurisdiction to take 
c::!vidence on claimant's extent of permanent c1 isabil i ty because 
the Board's Own Motion Determination had awarded claimant 
:i.ddi tional compensation. Under· the provisio r:s of ORS 6 5 6. 2 7 8 ( 3) 
Jnly the Fund had the right to request a hearing. 

ORDER 

The order of the ALJ, dated February 10, 1978, is af-
F.irmecl. 
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Subsequently, the claimant requested the Board to afford
him own motion relief and reopen the claim. The Board, on Feb
ruary 28, 1977, issued its Own Motion Order remanding claim
ant’s claim to the State Accident Insurance Fund to be accepted
and for the payment of compensation, as provided by law, com
mencing on January 29, 1976 and until the claim was closed
pursuant to the- provisions of ORS 656.278, less time worked.

The Fund later requested a determination and the  val
uation Division recommended that claimant be awarded compensa
tion only for temporary total disability from January 29, 1976
through April 7, 1976. The Board concurred in this recommen
dation and issued its Own Motion Determination, dated June 6,
1977, which was amended on June 17, 1977, in accordance with the
aforesaid recommendations.

The Own Motion Determination recited that claimant had
no right to a hearing, review or appeal 

On June 22, 1977 the claimant requested a hearing on
the Own Motion Determination and the Fund moved to dismiss
the claimant's request on.the grounds that claimant had no
right to a hearing pursuant to ORS 656.278(3).

On September 21, 1977 an order was issued by the Pre
siding Referee which stated,' in part, that the Own Motion
Determination did not diminish nor terminate a former award
granted claimant, therefore, claimant had no right to request
a hearing on the award of disability granted by the Own Motion
Determination and that the scope of the hearing would be lim.-
ited to the necessity for further medical services and result
ing temporary•total disability, if any.

At the hearing, the claimant, by and through his at
torney, stated that the only issue he wished to present v;as
the extent of permanent' partial disability. The ALJ ruled
that he v/ould not accept any evidence on that issue and dis
missed the hearing.

The Board, on de novo review, agrees with the conclu
sion reached by the ALJ that he had no jurisdiction to take
svidence on claimant's extent of permanent disability because
the Board’s Own Motion Determination had awarded claim.ant
additional compensation. Under' the provisions of ORS 656.278(3)
anly the Fund had the right to request a hearing.

ORD R

#

The order of the ALJ, dated February 10, 1978, is af
firmed.

m
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CLAIM NO. ZODC ~~66 

RAY C. CLARK, JR., CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Own Motion Order 

December,, i~,~ 

Clalmant requested the Board, pursuant to ORS 656.278, 
reopen his claim for an occupational disease sustained on or 
near April 1, 1967. His claim was first closed by the April 
6, 1970 Determination Order whereby he was granted compensation 
equal to 7° for partial loss of the left arm and 15° for partial 
loss of the right arm. Claimant's aggravation rights have ex
pired. 

The.Fund advised the Board that it would not oppose re
opening the claim if the medical justified it and copies of med
ical reports attached to the Fund's letter indicated that claim
ant had undergone extensive treatment in 1975 for his work-related 
condition. 

On August 7, 1978 claimant saw Dr. Reilly with complaints 
of pain in the elbows 11 bilaterally with a numbness along the 
radial aspect of the right thumb with pain into the thumbs with 
supramation of the hand in extension of the hand''. Dr. Mayhall 
performed an ulnar nerve transposition and fascial stripping of 
the medial epico~dyle as well as medial epicondylectomy on Oct
ober 26, 1978. 

The Board, after thorough consideration of the medical 
evidence before it, concludes that claimant's claim for an occu
pational disease sustained on or near April 1, 1967 should be 
reopened for the payment of compensation, as provided by law, 
commencing August 7, 1978 and until the claim is a9ain closed 
pursuant to the provisions of ORS 656.278. 

IT IS SO ORDERED. 

SAIF CLAIM NO. FC 230587 

DONALD L. EDWARDS, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Own Motion Order 

December 7, 1978 

Claimant requested the Board, pursuant to ORS 656.278, 
to reopen his claim for an injury sustained on October 2, 1969. 
His claim was first closed on September 16, 1971 by a Determin
ation Order which granted claimant compensation for temporary 
total disabiU. ty, 32 ° for 10 % unschec1ulec1 low back disabi-li ty, 
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RAY C. CLARK, JR., CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Order

Claimant requested the Board, pursuant to ORS 656.278,
reopen his claim for an occupational disease sustained on or
near April 1, 1967. His claim was first closed by the April
6, 1970 Determination Order whereby he was granted compensation
equal to 7° for partial loss of the left arm and 15° for partial
loss of the right arm. Claimant's aggravation rights have ex
pired.

The'Fund advised the Board that it would not oppose re
opening the claim if the medical justified it and copies of med
ical reports attached to the Fund's letter indicated that claim
ant had undergone extensive treatment in 1975 for his work-related
condition.

On August 7, 1978 claimant saw Dr. Reilly with complaints
of pain in the elbows "bilaterally with a numbness along the
radial aspect of the right thumb with pain into the thumbs v;ith
supramation of the hand in extension of the hand". Dr. Mayhall
performed an ulnar nerve transposition and fascial stripping of
the medial epicondyle as v;ell as medial epicondylectomy on Oct
ober 26, 1978.

The Board, after thorough consideration of the medical
evideiice before it, concludes that claimant's cl^aim for an occu
pational disease sustained on or near April 1, 1967 should be
reopened for the payment of compensation, as provided by lav/,
commencing August 7, 1978 and until the claim is again closed
pursuant to the provisions of ORS 656.278.

SAIF CLAIM NO. ZODC ^566 December 7, 1578

IT IS SO ORD R D.

SAIF CLAIM NO. FC 230587 December 7, 1978
DONALD L.  DWARDS, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Order

Claimant requested the Board, pursuant to ORS 656.278,
to reopen his claim for an injury sustained on October 2, 1969
His claim v;as first closed on September 16, 1971 by a Determin
ation Order v/hich granted claimant compensation for temporarytotal disability, 32° for 10% unscheduled lov; back disabi-lity.
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7° for loss of the right foot. Claimant's aggravation 
rights have expired. 

Copies of medical reports attached to .the letter from 
the Fund to the Board revealed that claimant had a recurrent 
herniated intervertebral disc L4-L5, . left, and a lumbar myelo
gram was done in late 11arch 1978. On April 4, 1978 claimant 
underwent a lumbar laminectomy at which time a significant 
recurrent heriiiated intervertebral disc was removed. 

The Fund, in its letter of November 20, 1978, said it 
would not oppose the reopening of claimant's claim if the Board 

found the medical @vid~nc@ wai iuffici@nt to warr~nt it. 

The Board, after thorough consideration of the medical 
evidence, concludes that claimant's claim for an industrial 
injury sustained ·on October 2, 1969 should be reopened for the 
payment of compensation, as provided by law, commencing March 
21, 1978, the date claimant was first hospitalized and until the 
claim is again closed pursuant to the provisions of ORS 656.278, 
less time claimant could have worked had he not been retired. 

IT IS SO ORDERED. 

SAIF CLAIM NO. B 116636 

WILLIAM V. GELBRICH, CLAH1ANT 
SAIF, Legal Services, Defense Atty. 
Own Motion Order 

December 7, 1978 

Claimant requested the Board, pursuant to ORS 656.278, 
to reopen his claim for an eye injury sustained on March 31, 
1965. His claim was first closed by the December 6, 1965 order 
which granted him compensation equal to 50° for 50% loss vision 
of the left eye. Claimant's aggravation rights have expired. 

Copies of medical reports furnished the Board by the Fund 
indicated that in early August 1978 claimant noticed increased 
eye pressure and a retinal detachment in the left eye. Dr. 
Che!:"low,:::tb, on August 16, 1978, recommended surgery to reattach 
th2 r,~·U .. -na in the left eye. This surgery was scheduled to take 
place on November 27, 1978. 

The Fund notified the Board on November 20, 1978 that it 
would not oppose the reopening of claimant's claim if medically 
justified. 
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and 7° for loss of the righ'
rights have expired.

foot. Claimant's aggravation

Copies of medical reports attached to .the letter from
the Fund to the Board revealed that claimant had a recurrent
herniated intervertebral disc L4-L5, .left, and a lumbar myelo
gram was done in late J^arch 1978. On April 4, 1978 claimant
underv/ent a lumbar laminectomy at which time a significant
recurrent herniated intervertebral disc was removed.

The Fund, in its letter of November 20, 1978, said it
would not oppose the reopening of claimant's claim if the Board
founcl the medical evidence was sufficient to warrant it 

The Board, after thorough consideration of the medical
evidence, concludes that claimant's claim for an industrial
injury sustained on October 2, 1969 should be reopened for the
payment of compensation, as provided by law, commencing March
21, 1978, the date claimant v/as first hospitalized and until the
claim is again closed pursuant to the provisions of ORS 656.278,
less time claimant could have worked had he not been retired.

IT IS SO ORD R D.

SAIF CLAIM NO. B 116636 December 7, 1978
WILLIAM V. G LBRICH, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Order

Claimant requested the Board, pursuant to ORS 656.278,
to reopen his claim for an eye injury sustained on March 31,
1965. His claim was first closed by the December 6, 1965 order
v/hich granted himi compensation equal to 50° for 50% loss vision
of the left eye. Claimant's aggravation rights have expired.

Copies of medical reports furnished the Board by the Fund
indicated that .in early August 1978 claimant noticed increased
eye pressure and a retinal detachment in the left eye. Dr.
Chenov^eth, on August 16 , 1978, recommended surgery to reattach
th.e retina in the left eye. This surgery v;as scheduled to take
p]ace on November 27, 1978.

The Fund notified the Board on November 20, 1978 that it
would not oppose the reopening of claimant's claim if medically
justified.

m

m
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Board, after thorough consideration of the medical 
evidence before it, concludes that claimant's claim for an indus
trial injury sustained on March 31, 1965 should be reopened for 
the payment of compensati9n, as provided by law, commencing Nov
ember 27, 1978 and until the claim is again closed pursuant to 
the provisions of ORS 656.278. 

IT IS SO ORDERED. 

SAIF CLAIM NO. AC 69382 

ROBERT J. HAINES, CLAIMANT 
Emmons, Kyle, Kropp & Krgyer, 

Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Own Motion Determination 

December 7, 1978 

Claimant sustained a compensable industrial injury to 
his left leg on April 20, 1967 when he was struck by a sliding 
log. The claim was closed on September 18, 1968 by a Determin~ 
ation Order which granted claimant compensation for time loss 
and for 20% loss of use of the left leg. 

Claimant was discharged from the Physical Rehabilita
tion Center on February 18, 1969 with minimal physical disabil
ity and moderate psychopathology. An Opinion and Order, dated 
July 10, 1969, awarded claimant additional compensation for 10% 
loss of use of the left leg. 

Claimant reported to Dr. Robert Fry on July 20, 1971 
that his leg had collapsed a month and a half earlier and he 
was suffering from upper and lower back discomfort. The doc
tor noted that claimant's altered gait was putting a strain on 
his lower back and he requested claim reopening. 

Several surgeries were done in 1972, including a myelo
gram, laminectomy, discectomy and an osteotomy. In November 
1973 claimant's treating physician said he could recommend ·no 
further treatment and claimant was enrolled in the Disability 
Prevention Center. 

On April 22, 1974 a rehabilitation counselor found claim
ant to be ineligible because he failed to cooperate with the 
program. 

A Determination Order, dated March 20, 1974, granted 
claimant compensation for 30% unscheduled low back disability 
and an additional 10% loss of the left leg. Claimant appealed 
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The Board, after thorough consideration of the medical
evidence before it, concludes that claimant's claim for an indus
trial injury sustained on March 31, 1965 should be reopened for
the payment of compensation, as provided by law, commencing Nov
ember 27, 1978 and until the claim is again closed.pursuant to
the provisions of ORS 656.278.

IT IS SO ORD R D.

SAIF CLAIM NO. AC 69382 December 7, 1978
ROB RT J. HAIN S, CLAIMANT
 mmons, Kyle, Kropp & Krgyer,

Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Own Motion Determination

Claimant sustained a compensable industrial injury to
his left leg on April 20, 1967 v;hen he was struck by a sliding
log. The claim was closed on September 18 , 1968 by a Determin
ation Order which granted claimant compensation for time loss
and for 20% loss of use of the left leg.

Claimant was discharged from the Physical Rehabilita
tion Center on February 18, 1969 with minimal physical disabil
ity and moderate psychopathology. An Opinion and Order, dated
July 10, 1969, av/arded claimant additional compensation for 10%
loss of use of the left leg.

Claimant reported to Dr. Robert Fry on July 20, 1971
that his leg had collapsed a month and a half earlier and he
was suffering from upper and lower back discomfort. The doc
tor noted that claimant's altered gait was putting a strain on
his lower back and he requested claim reopening.

Several surgeries were done in 1972, including a myelo
gram, laminectomy, discectomy and an osteotomy. In November
1973 claimant's treating physician said he could recommend 'no
further treatment and claimant was enrolled in the Disability
Prevention Center.

m

On April 22, 1974 a rehabilitation counselor found claim
ant to be ineligible because he failed to cooperate with the
program.

A Determination Order, dated March 20, 1974, granted
claimant compensation for 30% unscheduled low back disability
and an additional 10% loss of the left leg. Claimant appealed
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after a hearing, claimant received awards which, when 
added to the former awards, totaled 70% loss of use of the left 
leg and 75% unscheduled low back disability. Claimant appealed 
ind on July 21, 1976 claimant was found to be permanently and 
~otally disabled by a circuit court. The Court of Appeals 
~eversed this and reinstated the awards of 70% loss of use 
Jf the left leg and 75% unscheduled low back disability. 

In July 1976 claimant complaL::-2d of a rather sudden 
Jnset of nuwbness, tingling, and paresthesias; also, he said 
1e had minimal lack of coordination a~d his legs became tired 
~asily. After a hearing on August 30 ·, 1977, it was recommended 
:hat claimant's claim be reopened for medical care and treat
nent and time loss benefits commencing August 9, 1976. This 
qas done by a Board 1 s Own Motion Order of November 3, 1977. 

A report of the Orthopaedic Consultants, dated Oct-
Jber 17, 1978, indicated that treatment did not seem to provide 
improvement and claimant was considered to be medically station-
1ry. Claim closure was recommended. 

On October 30, 1978 the Fund requested a determination 
Jf claimant's disability. ThG Evaluation Division of the 
1orkers' Compensation Department finds that claimant has been 
1dequately compensated for his disability by the earlier awards. 
rhe Court of Appeals has established claimant's lack of moti
vation. It found claimant was entitled to compensation for tem
porary total disability from August 9, 1976 through October 10, 
1978. 

'l'he Board concurs with this recommendation. 

ORDER 

The claimant is hereby granted c6mpensation for tempor-
3ry total disability from August 9, 1976 through October 10, 
1978, less time worked. 

Claimant's attorney has already been awarded a reason
able attorney's fee by the Own Motion Order of November 3, 
197 7. . 
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and, after a hearing, claimant received awards which, when
added to the former av/ards, totaled 70% loss of use of the left
leg and 75% unscheduled low back disability Claimant appealed
ind on July 21, 1976 claimant v/as found to be permanently and
totally disabled by a circuit court The Court of Appeals
reversed this and reinstated the awards of 70% loss of use
Df the left leg and 75% unscheduled low back disability 

#
In July 1976 claimant complained of a rather sudden

Dnset of numbness, tingling, and paresthesias; also, he said
ie had minimal lack of coordination and his legs became tired
easily After a hearing on August 30, 1977, it was recommended
rhat claimant’s claim be reopened for medical care and treat-
nent and time loss benefits commencing August 9, 1976 This
■7as done by a Board's Ov;n Motion Order of November 3, 1977  

A report of the Orthopaedic Consultants, dated Oct
ober 17, 1978, indicated that treatment did not seem to provide
Improvement and claimant V7as considered to be medically station
ary Claim closure was recommended 

On October 30, 1978 the Fund requested a determination
sf claimant's disability The Evaluatioii Division of the
Workers' Compensation Department finds that claimant has been
adequately compensated for b is disability by the earlier awards, 
rhe Court of Appeals hcis established claimant’s lack of moti
vation It found claimant was entitled to compensation for tem
porary total disability from August 9, 1976 through October 10,
1978 

m

The Board concurs with this recommendation 

ORDER

The claimant is hereby granted compensation for tempor
ary total disability from August 9, 1976 through October 10,
1978, less time worked 

Claimant's attorney has already been awarded a reason
able attorney's fee by the Ov/n Motion Order of November 3,
1977 

m
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CASE NO. 77-1098 

NORVILL HOLLIS, CLAIMANT 
Melvin M. Stephens, Claiman~ 1 s Atty. 
SAIF, Legal Services, Defense Atty. 
Order 

December 7 ,· '1978 

On June 29, 1978 the Board received from claimant, by 
and throujh his attorney, a request to review the Opinion and 
Order of the Administrative Law Judge entered on June 8, 1978 
in the above entitled matter. 

On October 20, 1978 the Board received claimant 1 s 
brief and also a request for consideration of new1y_ discovered 
evidence. The request alleges that the newly discovered .evi
dence consisting of certain medical reports from Dr. Cherry 
and Dr. Berkeley could not reasonably have been discovered and 
produced at the hearing. The hear in9 bc~fore the ALJ was upon 
claimant's appeal from a Determinati.on Order of November 9, 
1977 which terminated claimant's participation in a vocational 
rehabilitation program and his right to compensation for tem
porary total disability and redetermined claimant's unsched..:. 
ul.8d disability to be 32 °. 'l'he issues before the ALJ included 
whether claimant was medically stationary, the extent of his 
permanent disability, his entitlement to further vocation.al 
rehabilitation and compensation for temporary total disability. 

Claimant contends that additional evidence which he.re
quests the Board to consider on review is highly relevant to 
the issues considered at the hearing before the ALJ because it 
presents medical testimony of claimant rs condition based upon 
recent examinations by and consultations between two medical 
doctors. Their findings are based in a significant degree upon 
a rnyelograrn of claimant's lower back performed July 18,' 1978, 
over a month after the ALJ's order was entered. 

On November 7, the Fund·, by and through one of its cittor
neys, filed its brief and at the SQme time it opposed claimant's 
request for the Board to consider newly discovered evidence. 
The Fund asserts that such evidence miqht be sufficient to es~ 
tablish a claim for aggravation or a claim for further medical 
care and treatment pursuant to ORS 656.245, but it is not rele-· 
vant to claimant's condition at the time of the hearing nor is 
there any evidence to indicate th~t the claimant was not med
ically stationary at the time the Determin~tion Order was is
sued. 

The Board, after due consideration, concludes that claim
ant's request for it to consider certain medical reports based 
upon examinations which were conducted subsequent to the closure 
of claimant's claim must be denied and the recruest for Board 
review made by cL:iimant of the orue·r of the AI~J dated June 2, 
1978 should be processed without further delay. 

IT [S SO ORDERED. 
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■ i
NORVILL HOLLIS, CLAIMANT
Melvin M Stephens, Claimant's Atty 
SAIF, Legal Services, Defense Atty 
Order

On June 29, 1978 the Board received from claimant, by
and through his attorney, a request to reviev/ the Opinion and
Order of the Adiainistrative Law Judge entered on June 8, 1978 
in the above entitled matter 

On October 20, 1978 the Board received claimant's
brief and also a request for consideration of newly, discovered
evidence The request alleges that the newly discovered  evi
dence consisting of certain m edical reports from Dr Cherry
and Dr Berkeley could not reasonably have been discovered and
produced at the hearing The hearing before the ALJ was upon
claimant's appeal from; a Determiination Order of November 9,
1977 which terminated clain\ant's participation in a vocational
rehabilitation program and his right to compensation for tem
porary total disability and rede termined claimant's unsched
uled disability to be 32° The issues before the ALJ included
whether claimant was medically statiOiUary, the extent of his
permanent disability, his entitJ ement to further vocational
rehabilitation and compensation for temporary total disability 

Claimant
quests the Board
the issues consid
presents medical
recent examinatio
doctors Their f
a myelogram of cl
over a month afte

contends thcit additional evidence v;hich he re-
to consider on review- is highly relevant to
ered at the hearing before the ALJ because it
testimony of claimant's condition based upon
ns by and consultations betw'een two medical
indings are based in a significant degree upon
aimant's lov/er back performed 'July 18, 1978,
r the ALJ’s order was entered 

m

On November 7, the Fund, by and through one of its attor
neys, filed its brief and at the same time it opposed claimant's
request for the Board to consider new’’ly discovered evidence 
The Fund asserts that such evidence might be sufficient to es-
t^^blish a claim for aggravation or a claim for further medical
care and treatment pursuant to ORS 656 245, but it is not rele-'
vant to claimant's condition at the time of the hearing nor is
there any evidence to iiidicate that the claimant was not med
ically stationary at the time the Determination Order was is
sued 

The Board, after due consideration, concludes that claim
ant's request for it to consider certain medical reports based
upon examinations which were conducted subsequent to the closure
of claimant's claim must be denied and the request for Board
review made by claimant of the order of the AIjJ dated June 2,
1978 should be processed without further delay 

IT IS SO ORDERED 
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      CASE NO. 77-6838 

ANNA JOHNSTON, CLAIMANT 
Dye & Olson, Claimant's Atty. 
Stanley Jones, Defense Atty. 
Order Reinstating 
Order on Review 

December 7, 1978 

On August 31, 1978 the Board entered its Order on Review 
in the above enitlted matter which reversed the Opinion and Order 
of th~ Administrative Law Judge (ALJ) dated February 27, 1978 
but awarded claimant compensation from the date her claim for 
a low back condition, namely Dr. Landry's letter of September 
30, 1977, and until her claim was properly accepted or denied 
by the employer. It also ·awarded claimant additional compensa
tion equal .to 15% of the _amount due claimant for the period set 
forth above as a penalty and awarded claimant's attorney $350. 

Subsequent to the issuance of this order and just prior 
to the expiration of the 30 days within which to appeal said 
order, claimant's attorney requested the Board to reconsider 
its order insofar as it related to an award of a reasonable 
attorney's fee. He asserted that the ALJ's order, reversed by 
the Board,· had awarded him $800 but the Board's order had awarded 
him only $350. He contended that the $350 should be in addition 
to the $800. This request was received on September 28; on 
that same date a letter was received from the employer's counsel 
which opposed the request. Another letter was received on Sep
tember 28 from the carrier's adjuster which requested reconsia
eration of the Board's order insofar as it related to awarding 
claimant additional compensation as a penalty. 

For the foregoing reason, the Board felt it would be in 
the best interests of all parties to hold its Order on Review, 
dated.August 31, 1978, in abeyance until such time as it could 
give proper consideration to both requests. On September 29,. 
1978 the order was abated until such time that the Board could 
either reaffirm or amend said order. 

The Board has heard nothing from either party since the 
issuance of the ·order of Abatement and, after considering the 
information which had been furnished to it prior to the issuance 
of that order, concludes that there are not sufficient grounds 
for amending its Order on Review, dated August 31, 1978, and · 
that it should be r~affirmed in its entirety. 

IT IS SO ORDERED.· 
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ANNA JOHNSTON, CLAIMANT
Dye & Olson, Claimant's Atty.
Stanley Jones, Defense Atty.
Order Reinstating
Order on Review

On August 31, 1978 the Board entered its Order on Review
in the above enitlted matter which reversed the Opinion and Order
of the Administrative Law Judge (ALJ) dated February 27, 1978
but awarded claimant compensation from the date her claim for
a low back condition, namely Dr. Landry’s letter of September
30, 1977, and until her claim was properly accepted or denied
by the employer. It also 'awarded claimant additional compensa
tion equal .to 15% of the amount due claimant for the period set
forth above as a penalty and awarded claimant's attorney $350.

Subsequent to the issuance of this order and just prior
to the expiration of the 30 days within which to appeal said
order, claimant's attorney requested the Board to reconsider
its order insofar as it related to an award of a reasonable
attorney's fee. He asserted that the ALJ's order, reversed by
the Board,- had awarded him $800 but the Board's order had awarded
him only $350. He contended that the $350 should be in addition
to the $800. This request was received on September 28; on
that same date a letter was received from the employer's counsel
which opposed the request. Another letter was received on Sep
tember 28 from the carrier's adjuster which requested reconsid
eration of the Board's order insofar as it related to awarding
claimant additional compensation as a penalty.

For the foregoing reason, the Board felt it would be in
the best interests of all parties to hold its Order on Review,
dated.August 31, 1978, in abeyance until such time as it could
give proper consideration to both requests. On September 29,.
1978 the order was abated until such time that the Board could
either reaffirm or amend said order.

The Board has heard nothing from either party since the
issuance of the Order of Abatement and, after considering the
information which had been furnished to it prior to the issuance
of that order, concludes that there are not sufficient grounds
for amending its Order on Review, dated August 31, 1978, and
that it should be reaffirmed in its entirety.

IT IS SO ORDERED 

WCB CAS NO. 77-6838 December 7, 1978
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CLAIM NO. C 301743 December 7, 1978 

JOHN R. KENYON, CLAIMANT 
Grant, Ferguson & Carter, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Own Motion Order 

Claimant, by and through his attorney, requested the 
Board Lo exercise its own motion Jurisdiction pursuant to 
ORS 656.278 and reopen his claim for an industrial injury 
sustained on May 1, 1971. The claim had been closed initially 
by a Determination Order dated June 2, 1972 and claimant's 
aggravation rights have expired. 

In support of the request for own motion relief were 
reports fr6m Dr. Dunn, incJ.udj.ng the surgical report dated 
October 17, 1978. The request and medical reports were sent 
directly to.the Fund which, in turn, forwarded them to the 
Board with the statement that it would not oppose the reopen
ing of claimant's claim if the Board found the medical evi
dence to be sufficient. 

The medical evidence indicates that claimant was ad
mitted to the Providence Hospital in Medford on October 16, 
1978 and discharged on October 19; an ulnar nerve neurolysis 
was performed by Dr. Dunn on October 17. A report from Dr. 
Dunn, dated November 6, 1978 indicated he had seen the claim
ant on October 24, at which time claimant stated he had some 
pain in the incisional area and wrist. Dr. Dunn recommend,2d 
that claimant return to work and also take vitamin E. He 
would recheck claimant in six months. 

The Board, after considering· the medical evidence, con
cludes that there is justification for granting claimant's re
quest for own motion relief. 

ORDER 

Claimant's claim for an industrial injury sustained on 
May 1, 1971 is hereby remanded to the State Accident Insurance 
Fund for acceptance and for the payment of compensation, as 

provided by law, commencing on October 16, 1978 and until the 
claim is closed pursuant to the provisions of ORS 656.278, 
less time worked. 

Claimant's attorney is awarded as a reasonable attor
ney's fee for his services in behalf of claimant a sum equal 
to 25% of any compensation claimant may receive for temporary 
total disability as a result of this award payable out of said 
compensation as paid, not to exceed $500. 
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SAIF CLAIM NO. C 301743 December 7, 1978
JOHN R. K NYON, CLAIMANT
Grant, Ferguson & Carter, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Own Motion Order

Claimant, by and through his attorney, requested the
Board Lo exercise its own motion jurisdiction pursuant to
ORS 656.278 and reopen his claim for an industrial injury
sustained on May 1, 1971. The claim had been closed initially
by a Determination Order dated June 2, 1972 and claimant's
aggravation rights have expired.

In support of the request for own motion relief were
reports from Dr. Dunn, inc-luding the surgical report dated
October 17, 1978. The request and medical reports were sent
directly to the Fund which, in turn, forwarded them to the
Board with the statement that it would not oppose the reopen
ing of claimant's claim if the Board found the medical evi
dence to be sufficient.

9

The medical evidence indicates that claimant was ad
mitted to the Providence Hospital in Medford on October 16,
1978 and discharged on October 19; an ulnar nerve neurolysis
was performed by Dr. Dunn on October 17. A report from Dr.
Dunn, dated November 6, 1978 indicated he had seen the claim
ant on October 24, at which time claimant stated he had some
pain in the incisional area and wrist. Dr. Dunn recommended
that claimant return to work and also take vitamin  . He
would recheck claimant in six months.

9

The Board, after considering the medical evidence, con
cludes that there is justification for granting claimant's re
quest for own motion relief.

ORD R
Claimant's claim for an industrial injury sustained on

May 1, 1971 is hereby remanded to the State Accident Insurance
Fund for acceptance and for the payment of compensation, as
provided by law, commencing on October 16, 1978 and until the
claim is closed pursuant to the provisions of ORS 656.278,
less time worked.

Claimant's attorney is awarded as a reasonable attor
ney's fee for his services in behalf of claimant a sum equal
to 25% of any compensation claimant may receive for temporary
total disability as a result of this av/ard payable out of said
compensation as paid, not to exceed $500.
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Sl,IF CLAIM NO. C 297652 

ARTHUR ROSE, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Own Motion Order 

December 7, ·1978 

Claimant requested the Board, pursuant to ORS 656.278, 
to reopen his claim for an injury of Afril 8, 1971. The claim
ant's aggravation rights have expired and the Fund furnished the 
Board several medical reports dating from the time of his 1971 
injury to U1e present. On September 26, 1978 claimant under
went surqery on his riqh{ clavicle and a carpal tunnel release 
of the wrist was done. On October 13, 1978 Dr. Foster indicated 
claimant was suffering from a progressive degeneration of his 
right acromio clavicular which was related to his original in
jury in 1971. He subsequently performed surgery. 

The Fund, in its November 17, 1978 letter, stated that 
it would not oppose the reopening of claimant's claim if the 
medical evidence justified it. 

The Board, after thorough consideration of the medical 
evidence before it, concludes that claimant's claim for an indus
trial injury sustained on April 8, 1971 should be reopened for 
the payment -:)f cornpensa tion, as provided by law, comrnenci ng Sep
tember 26, 1978, the date of the surgery, and until the claim 
is again closed pursuant to the provisions of ORS G56.278. 

IT 13 SO ORDERED, 

SAIF CLAIM NO. DC 31448 

RUSSELL R. SMITH, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Own Motion Order 

December 7, 1978 

Cla~nant, through his treating physician, Dr. Harris, 
seeks to have the Board exercise its m-m motion jurisdiction 
pursuant to ORS 656.278 and reopen his claim for an industrial 
injury sustained on March 19, 1966. The claim was first 
closed by a Determination Ore.er dated August 30, 1966. The 
last award and arrangement of compensation was made by a 
second Determination Order dated March 21, 1972 whereby 
claimant was awarded 83° for partial loss of vision to the 
right.eye. 

On Stiptember 19, 1978 Dr. Harris informed the State Ac
cident Insurcmce Fund that medical control over claimant I s eye 
is no longer adequate and that he and another ophthalmologist 
have advised claimant that the eye should be removed and a 
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ARTHUR ROS , CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion C>rder

Claimant requested the Board, pursuant to ORS 656.278,
to reopen his claim for an injury of 8, 1971. The claim
ant's aggravation rights have expired and the Fund furnished the
Board several medical reports dating from the time of his 1971
injury to tlie present. On September 26, 1978 claimant under
went surgery on his right clavicle and a carpal tunnel release
of the wrist was done. On October 13,’ 1978 Dr. Foster indicated
claimant was suffering from a progressive degeneration of his
right' acroraio clavicular which was related to his original in
jury in 1971.' He subsequently performed surgery.

The Fund, in its November 17, 1978 letter, stated that
it would not oppose the reopening of claimant's claim if the
medical evidence justified it.

The Board, after thorough consideration of the medical
evidence before it, concludes that claimant's claim for an indus
trial injury sustained on April 8, 1971 should be reopened for
the payment of compensation, as provided by law, commencing Sep
tember 26, 1978,. the date of the suirgery, and until the claim
is again closed pursuanif to the provisions of ORS 656.278.

IT 13 SO ORD R D.

SAIF CLAIM NO. C 297652 December 1, 1978

SAIF CLAIM NO. DC 31448 December 7, 1978
RUSS LL R. SMITH, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Order

Claimant, through his treating physician. Dr. Harris,
seeks to have the Board exercise its ov/n motion jurisdiction
pursuant to ORS 656.278 and reopen his claim for an industrial
injury sustained on March 19, 1966. The claim was first
closed by a Determination Order dated August 30, 1966. The
last award and arrangement of compensation was made by a
second Determination Order dated March 21, 1972 v/hereby
claimant was awarded 83"’ for partial loss of vision to the
right eye.

On September 19, 1978 Dr. Harris inform.ed the State Ac
cident Insurance Fund that medical control over claimant's eye
is no longer adequate and that he and another ophthalmologist
have advised clairaant that the eye should be removed and a
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implant placed which would require a subsequent wearing 
of a cosmetic prosthesis. On October 25, 1978 the Fund, by 
letter, confirmed the telephone conversation of the·pre
ceeding day during which Dr. Harris was authorized to pro
ceed with the recommended surgery. 

On November 3, 1978 Dr. Harris reported that claimant 
had been hospitalized on October 25th and October 26th for 
enucleation and placement of the ball implant in his right 
eye. The report indicated that claimant was not, at that 
time, medically stationary and that the injury would prevent 
claimant from returning to regular employment. The time 
loss sustained as a result of the surgery and recovery was 
undetermined. 

The Board was provided by the Fund with all of the 
medical information which it had received concerning claim
ant's injury of March 19, 1966. The Fund stated that it 
would not oppose claimant's request to reopen his claim for 
said injury. 

The Board, after considering all of the medical re
ports, concludes that claimant's request for own motion re
lief should be granted. 

ORDER 

Claimant's claim for an industrial injury suffered on 
March 19, 1966 while in the employ of Portland Erection, Inc. 
is hereby remanded to the Fund to be accepted and for the 
paj'ITlent of compensation, as provided by law, commencing on 
October 25, 1978, the date claimant was admitted to the hos
pital, and until the claim is closed pursuant to the provi
sions of ORS 656.278, less any time worked. 

CLAIM NO. B53-1325J3 

DAVID A. STABE, CLAIMANT 
Own Motion Order 

December 7, 1978 

On May 22, 1978 claimant requested the Board to exercise 
its own motion jurisdiction pursuant to ORS 656.278 and reopen 
his claim for an industrial injury suffered on October 29, 1969 
while in the employ of Brooks-Willamette Corporation. Claimant't 
claim had been accepted and closed and his aggravation rights 
have expired. 

On June 16, 1978 the Board advised the claimant that it 
needed a current medical report from one or more of his treating 
doctors, advising that claimant's condition caused by the indus
trial injury has actually worsened since the last claim closure. 

m

9

ball implant placed which would require a subsequent wearing
of a cosmetic prosthesis. On October 25, 1978 the Fund, by
letter, confirmed the telephone conversation of the' pro
ceeding day during which Dr, Harris was authorized to pro
ceed with the recommended surgery.

On November 3, 1978 Dr. Harris reported that claimant
had been hospitalized on October 25th and October 26th for
enucleation and placement of the ball implant in his right •
eye. The report indicated that claimant was not, at that
time, medically stationary and that the injury would prevent
claimant from returning to regular employment. The time
loss sustained as a result of the surgery and recovery was
undetermined.

The Board was provided by the Fund with all of the
medical information which it had received concerning claim
ant's injury of March 19, 1966. The Fund stated that it
would not oppose claimant's request to reopen his claim for
said injury.

The Board, after considering all of the medical re
ports, concludes that claimant's request for own motion re
lief should be granted.

ORD R
Claimant's claim for an industrial injury suffered on

March 19, 1966 while in the employ of Portland  rection, Inc.
is hereby remanded to the Fund to be accepted and for the
payment of compensation, as provided by law, commencing on
October 25, 1978, the date claimant was admitted to the hos
pital, and until the claim is closed pursuant to the provi
sions of ORS 656.278, less any time worked.

CLAIM NO. B53-I325.73 December 7, 1978
DAVID A. STAB , CLAIMANT
Own Motion Order

On May 22, 1978 claimant requested the Board to exercise
its own motion jurisdiction pursuant to ORS 656.278 and reopen
his claim for an industrial injury suffered on October 29, 1969
while in the employ of Brooks-Willamette Corporation. Claimant'f
claim had been accepted and closed and his aggravation rights
have expired.

On June 16, 1978 the Board advised the claimant that it
needed a current medical report from one or more of his treating
doctors, advising that claimant's condition caused by the indus
trial injury has actually worsened since the last claim closure.

'



         
         

  
          

          
        

         
        
          

        
        
         
          

         

          
          

      
        

          
           

   

     

  
    

    
  

         
          

         
         

         
        

          
       

         
           
          

         
           

          
        

medical reporf~ were forwarded to th~ Board and 
~mployers Insurance of Wausau was· advi§~8 lo n~A~~ i~~ pogi~ion 
to the Bo::trd. 

On November 16, 1978 Wausau informed the· Board that it 
felt claimant's claim could be handl~d under ORS 656.245. Based 
on the Orthopaedic .Coni~itants 1 report, dated October 18, 1978, 
which stated claimant 1 s tot~l loss of function was minimal, Wau
sau felt that claima11t had· merely suffered a temporary exacerba
tion and that he had returned to his original post-injury status. 

The Board, aft~r thoioughly considering all of the med
ical reports before it, concludes that claimant's request for 
own motion relief is not warranted; however, any medical treat
ment relating to claimant's October 29, 1969 injury which is 
required shall be provided under the provisions of ORS 656.245. 

ORDER 

The request by the claimant for the Board, pusuant to 
ORS 656.278, to reopen his claim for an industrial injury sus
tained on October 29, 1969 is denied. 

Employers Insurance of Wausau is directed to furnish 
claimant all medical care and treatment which he may require 
as a result of his October 29, 1969 industrial injury under the 
provision3 of ORS 656.2~5. 

CLAIM NO. 000131 

HARVEY BODDA, CLAIMAN'l' 
Gregory L. Decker, Claimant's Atty. 
J. Philip Parks, Defense Atty. 
Owl:\ MoLi.oh Order · 

December 11, 1978 

On December 12, 1977 the Board received a request 
from cla~nant to reopen his claim for an industrial injury 
sustained on May 3, 1966 while employed by Hoyt Brothers, 
Inc., whose carrier w~s Reserve Insurance Company. The claim 
had been accepted and initially closed by a Determination Or
der, dated September 30, 1968, which awarded claimant compen
sation eq,1al to 50% loss of the left _fqot. Claimant's aggra
vation rights expired on October 1, 1973. 

Claimant advised the Fund that he had already requested 
the carrier to reopen the claim and the request had been de
nied. In support of his request for own motion relief claim~ 
ant futnished the Board reports from Dr. Gallagher, an ortho
pedic sur,;reon,· and a medical record, dated July 15, 1977, which 
indicated that, initially, claimant had been seen by Dr. Boals -
and also hac1 been treated by Dr. Van 01 st. -

-144-

Several medical reports were forv/arded to the Board and
Employers Insurance o£ Wausau was' advisicl t* St5t5 itS pOSitlOil
to tlie Board 

On November 16, 1978 VJausau informed the' Board that it
felt claimant's claim could be handled under ORS 656 245 Based
on the Orthopaedic Consultants' report, dated October 18, 1978, 
which stated claimant's total loss of function was minimal, Wau
sau felt t-hat claimant had'merely suffered a temporary exacerba
tion and that he had returned to his original post-injury status

The Board, after thoroughly considering all of the med
ical reports before it, concludes that claimant's request for 
own motion relief is not warranted; however, any medical treat
ment relating to claimant's October 29, 1969 injury which is
required shall be provided under the provisions of ORS 656 245 

ORDER
The request by the claim ant for the Board, pusuant to

ORS 656 278, to reopen his claim for an industrial injury sus
tained on October 29, 1969 is denied 

Employers Insurance of Wausau is directed to furnish
claimant all medical care and treatment which he may require
as a result of his October 29, 1969 industrial injury under the 
provisions of ORS 656 245 

CLAIM NO 000131 December 11, 1978

HARVEY BODDA, CLAIMANT
Gregory L Decker, Claimant's Atty 
J Philip Parks, Defense Atty 
Owh jMotioh Order

On December 12, 1977 the Board received a request
from clatnant to reopen his claim for an industrial injury
sustained on May 3, 1966 w’hile employed by Hoyt Brothers,
Inc , v/hose carrier was Reserve Insurance Com pany The claim
had been  ^iccepted and initially closed by a Determination Or
der, dated September 30, 1968, which awarded claimant compen
sation equal to 50% loss of the ] eft foot Claimant's aggra
vation rif^Jhts expired on October 1, 197 3 

Claimant advised the Fund that he had already requested
the carrier to reopen the claim and the request had been de
nied In support of his request for ov;n motion relief claim
ant furnished the Board reports from Dr Gallagher, an ortho
pedic surgeon,- and a medical record, dated July 15, 1977, which
indicated that, initially, claimant had been seen by Dr Boals
and also iiad been treated by Dr Van Olst 
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carrier was advised on January 6, 1978 of claimant's 
request and also that the Board had been unable to locate claim
ant's claim. On January 10, the carrier responded, stating that 
the original claim number assigned by the Board was 000131 and 
the file for such claim should indicate that it had been reopened 
twice for aggravation. The carrier further stated that claimant 
had filed claims for industrial injuries sustained while employed 
by Stuckart Lumber Company and by Cedar Lumber Company; both 
companies are located in the vicinity of .Mill City and Lyon:,-. 
The carrier's records indicated that claimant's most recent in
jury occurred in May 1976 when he dropped a container on his 
left foot. 

The Board did not, at that time, have sufficient evi
dence upon which to base a determination of the merits of 
claimant's request, therefore, on January 31, 1978, it re
ferred the matter to its Hearings Division with instructions 
to set the matter down for hearing, join all necessary par
ties and take evidence on the merits of claimant's request. 
On completion of the hearing a transcript of the proceedings 
was to be submitted to the Board together with the ALJ's 
recommendation. 

On October 19, 1978 a hearing was held before William 
J. Foster, ALJ. The transcript and the ALJ's recommendation 
\-\ere furnished the Board on November 28, 1978. 

The ALJ found that claimant had suffered a compensable 
injury on May 3, 1966 which required an ankle fusion by Dr. 
Van 01st. Subsequently, claimant had several other operations 
involving his left ankle and foot; he also had a back injury 
and some problems with his left foot when he dropped a can on 
it in February 1977. Apparently there was no injury to the 
ankle as a result of this 1977 incident. 

On December 7, 1977 Dr. Gallagher, an orthopedic sur
geon, admitted claimant to the hospital for elective fusion 
of the·subtalor, calcaneocuboid and probably navicular cunei
form joints of the left foot. In his report, Dr. Gallagher 
referred to the May 3, 1966 ankle injury which he described 
as a crusl!ing type injury. He also referred to the 1967 
tibial talor fusion performed by Dr. Van 01st. His report 
indicates that following the initial surgery claimant had 
six additional surgeries ·and several other joints fused. 

On May 23, 1978 Dr. Gallagher indicated that he did 
not feel that the incident of February 1977, i.e., dropping 
the can on claimant's left foot, had led to any of the 
changes that he reported in his earlier correspondence relat
ing to his surgical procedures. It was his opinion thilt 
claimant's present condition was related to his 1966 injury. 
Later Dr. Gallagher reported that claimant had been unable 
to work since the date of his surgery; he would not state, 
at that time, how much longer claimant's inability to work 
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The carrier was advised on January 6, 1978 of claimant's
request and also that the Board had been unable to locate claim-
ant's claim. On January 10, the'carrier responded, stating that
the original claim number assigned by the Board was 000131 and
the file for such claim should indicate that it had been reopened
twice for aggravation. The carrier further stated that claimant
had filed claims for industrial injuries sustained while employed
by Stuckart Lumber Company and by Cedar Lumber Company; both
companies are located in the vicinity of Mill City and Lyon:r-.
The carrier's records indicated that claimant's most recent in
jury occurred in May 1976 when he dropped a container on his
left foot.

The Board did not, at that time, have sufficient evi
dence upon which to base a determination of the merits of
claimant's request, therefore, on January 31, 1978, it re
ferred the matter to its Hearings Division with instructions
to set the matter down for hearing, join all necessary par
ties and take evidence on the merits of claimant's request.
On completion of the hearing a transcript of the proceedings
was to be submitted to the Board together with the ALJ's
recommendation.

On October 19, 1978 a hearing was held before William
J. Foster, ALJ.’ The transcript and the ALJ's recommendation
vere furnished the Board on November 28, 1978 .

The ALJ found that claimant had suffered a compensable
injury on May 3, 1966 which required an ankle fusion by Dr.
Van 01st. Subsequently, claimant had several other operations
involving his left ankle and foot; he also had a back injury
and some problems with his left foot when he dropped a can on
it in February 1977. Apparently there was no injury to the
ankle as a result of this 1977 incident.

On December 7, 1977 Dr. Gallagher, an orthopedic sur^
geon, admitted claimant to the hospital for elective fusion
of the■subtalor, calcaneocuboid and probably navicular cunei'
form joints of the left foot. In his report. Dr. Gallagher
referred to the May 3, 1966 ankle injury which he described
as a crusliing type injury. He also referred to the 1967
tibial talor fusion performed by Dr. Van 01st. His report
indicates that following the initial surgery claimant had
six additional surgeries and several other joints fused.

m

On May 23, 1978 Dr. Gallagher indicated that he did
not feel that the incident of February 1977, i.e., dropping
the can on claimant's left foot, had led to any of the
changes that he reported in his earlier correspondence relat
ing to his surgical procedures. It was his opinion that
claimant's present condition was related to his 1966 injury.
Later Dr. Gallagher reported that claimant had been unable
to work since the date of his surgery; he would not state,
at that time, how much longer claimant's inability to work
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last but he did express his.opinion that claimant would 
be ready for a sedentary type of work in the near future. 
He stated thitt claimant was applying for vocational rehabil-
itation training. ·. ·· -

The l,LJ concluded that the medical evidence established 
that claimant:, although he has had other problems since the 
1966 injury, required the treatment furnished to him by Dr. 
Gallagher in 1977 as a result of his 1966 injury and, therefore, 
the claim sho'J.ld be remanded for the treatment of claimant's 
ankle resulting from the_earlier injury. 

He recommended to the Board that claimant's claim should 
be reopened for payment of compensation for temporary total dis
ability from December 7, 1977, the date of surgery, and until 
the matter was closed pursuant to ORS 656.278, less any time 
worked. 

The Board~ after readi.ng the transcript of the proceed
ings and giving full consideration to the recommendation of 
the ALJ, accE!pts his recomrnenda tion. 

ORDER 

Claimant's claim for an industrial injury sustained on 
May 3, 1966 ~hile employed by Hoyt Brothers, Inc. is hereby 
remanded to said employer and its carrier, Reserve Insurance 
Company, to be accepted and for the payment of compensation, 
as provided by law, commencing on December 7, 1977 and until 
the claim is again closed pursuant to the provisions of ORS 
656.278, less any time worked. 

Claimant's attorney is hereby granted as a reasonable 
attorney's fee for his services a sum equal to 25% of the 
increased compensation for tempm:ary total disability granted 
by this order, payable out of said compensation as paid, not 
to exceed $500. 

SAIF CLAIM NO. C 340487 

ARTHUR G. BUCK, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Own Motion Order 

December 11, 1978 

Claimant sustained a compensable injury on October 15, 
1971. The claim was closed by a Determination Order dated 
May 31, 1972 whereby claimant was awarded 32° for 10% unsched
uled low back disability. The claim was redpened and closed 
the second time by a Determination Order dated August 9, 1976 
which awarded claimant additional compensation for temporary 
total disability only. Claimant's aggravation rights expired 
on May 31, 1977. 
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would last but he did express his.opinion that claimant would
be ready for a sedentary type^ of work in the near future.
He stated that claimant was applying.for vocational rehabil
itation training.

The ALJ concluded that the medical evidence established
that claimant, although he has had other problems since the
1966 injury, required the treatment furnished to him by Dr.
Gallagher in 1977 as a result of his 1966 injury and, therefore,
the claim should be remanded for the treatment of claimant's
ankle resulti.ng from the earlier injury.

He re:commended to-the Board that claimant's claim should
be reopened f'or payment of compensation for • temporary total dis
ability from December 7, 1977, the date of surgery, and until

pursuant to ORS 656.278, less any timethe matter
worked.

was closed

The  'oard, after reading the transcript of the proceed
ings and givi.ng full consideration to the recommendation of
the ALJ, acc€;pts his recommendation.

ORD R
Claimant's claim for an industrial injury sustained on

May 3, 1966 while employed by Hoyt Brothers, Inc. is hereby
remanded to said em.ployer and its carrier. Reserve Insurance
Company, to be accepted and for the payment of compensation,
as provided by law, commencing on December 7, 1977 and until
the claim is again closed pursuant to the provisions of ORS
656.278, less any time worked.

m

Claimant's attorney is hereby granted as a reasonable
attorney's fee for his services a sum equal to 25% of the
increased compensation for temporary total disability granted
by this order, payable out of said compensation as paid, not
to exceed $500.

SAIF CLAIM NO. C 340487 December 11, 1978
ARTHUR G. BUCK, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Order

ClaiiTiant sustained a compensable injury on October 15,
1971. The claimi was closed by a Determination Order dated
May 31, 1972 whereby claimant was awarded 32° for 10% unsched
uled low back disability. The claim was reopened and closed
the second time by a Determination Order dated August 9, 1976
which awarded claimant additional com.pensation for temporary
total disability only. Claimant's aggravation rights expired
on May 31, 1977.

m
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Claimant had undergone a myelogram and an L5-Sl discec
tomy from which he did not experience any significant improve-
ffi~ht. Claimant 1s. back pains an~ leg pains have really never 
gone away and his problems became worse~during the early fall 
of 1978. He was seen by Dr. Schloss, Dr. Struckman and Dr. 
Ash. Claimant requested the' State Accident Insurance Fund to 
reopen his claim and the Fund, because claimant's aggravation 
rights had expired, referred the matter to the Board to give 
consideration to the medical reports from Drs. Schloss, · 
Struckman and Ash which were forwarded to the Board and to 
determine if the medical evidence was sufficient to justify 
reopening claimant's claim. The Fund stated that it would not 
oppose a reopening if the Board found medical evidence was suf
ficient. 

The Board, after considering the medical reports fur
nished to it, concludes that the reopening of claimant's claim 
for the industrial injury suffered on October 15, 1971 is 
warranted. 

ORDER 

Claimant's claim for his industrial injury sustained on 
October 15, 1971 is remanded to the State Accident Insurance 
Fund to be accepted and for the payment of compensation, as pro
vided by law, commencing on September 29, 1978, the date the 
medical reports indicat~ claimant was examined by Dr. Struckman, 
and uptil the claim is closed pursuant to the provisions of ORS 
656.278, less time worked. 

CLAIM NO. 71-1-364 

PATRICK 0. DENSMORE, CLAIMANT 
Own Motion Order 

December 11, 1978 

On September 18, 1978 claimant requested the Board to 
exercise its own motion jurisdiction pursuant to ORS ·656.278 
and reopen his claim for an industrial injury suffered in 1970. 

On October 12, 1978 claimant's treating physician, 
Dr. Maurer, wrote to the Board concerning claimant's condi-· .· 
tion. He stated that subsequent to claimant's l970·industrial 
injury he underwent several operations and apparently reached 
a medically stationary state by 1973. After an incident on 
June 12, 1977 claimant, when he stepped on a strawberry while shop
ping in Safeway causing his right leg to slide forward, suffered 
acute exacerbation of pain in his lower back with symptoms of 
right-sided sciatica. Two months later claimant required sur
gery, after which he experienced a slow recovery. Dr. Maurer 
found it difficult to define the relationship _betwe~n the 1970 

I 
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Claimant had undergone a myelogram and an L5-S1 discec
tomy from which he did not experience any significant improve
ment. Claimant’s, back pains and leg pains have really never
gone away and his problems became worse during the early fall
of 1978. He was seen by Dr. Schloss, Dr. Struckman and Dr.
Ash. Claimant requested the' State Accident Insurance Fund to
reopen his claim and the Fund, because claimant's aggravation
rights had expired, referred the matter to the Board to give
consideration to the medical reports from Drs. Schloss,
Struckman and Ash which v;ere forwarded to the Board and to
determine if the medical evidence was sufficient to justify
reopening claimant's claim. The Fund stated that it would not
oppose a reopening if the Board found medical evidence was suf
ficient .

The Board, after considering the medical reports fur
nished to it, concludes that the reopening of claimant's claim
for the industrial injury suffered on October 15, 1971 is
warranted.

ORD R
Claimant's claim for his industrial injury sustained on

October 15, 1971 is remanded to the State Accident Insurance
Fund to be accepted and for the payment of compensation, as pro
vided by law, commencing on September 29, 1978, the date the
medical reports indicate claimant was examined by Dr. Struckman,
and until the claim is closed pursuant to the provisions of ORS
656.278, less time worked.

CLAIM NO. 71-1-364 December 11, 1978
PATRICK O DENSMORE, CLAIMANT
Own Motion Order

On September 18, 1978 claimant requested the Board to
exercise its own motion jurisdiction pursuant to ORS 656.278
and reopen his claim for an industrial injury suffered in 1970.

On October 12, 1978 claimant's treating physician.
Dr. Maurer, wrote to the Board concerning claimant's condi
tion. He stated that subsequent to claimant's 1970 industrial
injury he underwent several operations and apparently reached
a medically stationary state by 1973. After an incident on
June 12, 1977 claimant, when he stepped on a strawberry while shop
ping in Safeway causing his right leg to slide forward, suffered
acute exacerbation of pain in his lower back with symptoms of
right-sided sciatica. Two months later claimant required sur
gery, after which he experienced a slow recovery. Dr. Maurer
found it difficult to define the relationship between the 1970
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injury and the June 12, 1977 episode; he felt that 
the problems claimant experienced after the Safeway incident 
would not have been so great if claimant had had an anatomically 
normal back at that time. 

On October 20, 1978 the Board advised the employer of 
claimant's re 1::iuest and asked fO!:" a ;:e~;ponse from it. By letters 
dated Novembe:c 14 and 15, 1978, t.he employer uryec1 a denial of 
claimant's request based on Dr. Maurer•s medical reports at
tached to the letters. In his chart note, dated June 17, 1977, 
Dr. Maurer noted that claimant was asymptomatic after the sur
geries performed in 1970 and 1971 and for the past year he had 
been operating a feed store. He indicated that after the 

• . ( • j 

"strawberry 1:ncident" claimant could no longer do the duties 
required of him at the store. Based on Dr. Maurer's reports, 
the employer felt that claimant had suffered a new rton-indus
trial injury in 1977. 

The i6ard, after thorough consideration of the medi
cal reports, concludes that the claimant's present condition 
is the result of a new intervening non-industrial injury; 
therefore, claimant's request for own motion relief must be 
denied. 

IT rs so ORDERED. 

WCB CASE NO. 78-1689 

ROBERT HIDDLESTON, CLAIMANT 
Samuel A. Hall, Jr., Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Order of Dismissal · 

December 11, 1978 

A request for review, having been duly filed with the 
Workers' Compensation Board in the above entitled matter by 
the claimant, and said request for review now having been with
drawn, 

IT IS THEREFORE ORDERED that the request for review now 
pending before the Board is hereby dismissed and the order of 
the Administrative Law Judge is final by operation of law. 

CLAIM NO. 913 C 4271 

WILLIAM JOHNSON, CLAIMANT 
Own Motion Determination 

December 11, 1978 

C1aimant had suffered a heart attack on August 5, 1970 
v~1ile employed for Western-Pacific Dredging Corporation whose 
carrier was Eartford Accident & Indemnity. At the time of the 
heart attack claimant was 42 years o1c:i'. He was hospitalized 
on several occasions ~ith a diagnosis of arterio-sclerotic 
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industrial injury and the June 12, 1977 episode; he felt that
the problems claimant experienced after the Safeway incident
would not have been so great if claimant had had an anatomically
normal back at that time.

On October 20, 1978 the Board advised the employer of
claimant's request and asked for a :-;esponse from it. By letters
dated November 14 and 15, 1978, the employer urged a denial of
claimant's request based on Dr. Maurer's medical reports at
tached to the letters. In his chart note, dated June 17, 1977,
Dr. Maurer noted that claimant v;as asymptomatic after the sur
geries performed in 1970 and 1971 and for the past year lie had
been operating a feed store. He indicated that after the
"strawberry incident" claimant could no longer do the duties
required of him at the store. Based on Dr. Maurer's reports,
the employee: felt that claimant had suffered a new non-indus
trial injury in 1977.

The Hoard, after thorough consideration of the medi
cal reports, concludes that the claimant's present condition
is the result of a new intervening non-industrial injury;
there fore,
denied.

claimant's request for own motion relief must be

December 11, 1978

IT IS SO ORD R D.

WCB CAS NO. 78-1689
ROB RT HIDDL STON, CLAIMANT
Samuel A. Hall, Jr., Claimant's Atty
SAIF, Legal Services, Defense Atty.
Order of Dismissal

A request for reviev;, having been duly filed with the
Workers' Comp'ensation Board in the above entitled matter by
the claimant, and said request for review now having been with-
dravm,

IT IS: TH R FOR ORD R D that the request for revie%*7 now
pending before the Board is hereby dismissed and the order of
the Administrative Law Judge is final by operation of law.

December 11, 1978CLAIM NO. 913 C 4271
WILLIAM JOHNSON, CLAIMANT
Own Motion Determination

ClaiiTiant had suffered a heart attack on August 5, 1970
v;hile employed for Western-Pacific Dredging Corporation whose
carrier was Hartford Accident & Indemnity. At the time of the
heart attack claimant_ was 42 years o].d. He was hospitalized
on several occasions with a diagnosis of arterio-sclerotic
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heart disease with recent myoc_ardial infarction, post myocar
dial infarction syndrome and, on February 2,· 1971, underwent 
open heart surgery with a d?uble coronary artery bypass graft. 

On October- 5, 1970 the carrier had denied responsibil
ity for the heart attack· of August 5, 1970 and the claimant 
had requested a hearing~ A Hearing Officer, by an order dated 
May 5, 1971, found that claimant had suffered a compensable 
myocardial infarction· on August 5, 1970 and remanded claim
ant's claim to the carrier for processing. On April 6, 1972 
a Determination Order granted claimant an award of 192° for 60% 
unscheduled heart disability, based primarily on the opinion 
expressed by Dr. Maurice, claimant's treating physician, that 
claimant was capable of only part-time sedentary type work. 

Claimant appealed from the Determination Order and, 
after a hearing, a Hearing Officer concluded that claimant 
was capable of only part-time work where he could work at 
his .leisure for two or three hours at a time, two times a 
week. The Hearing Officer was doubtful that such work could 
be found and, if it could, that it would be gainful. By an 
order dated August 14, 1972 claimant was granted an award 
for per~anent total disability. 

The employer and its carrier submitted new evidence 
pertaining to claimant's present medical condition and his 
ability to work, however, the Evaluation Committee of the 
Workers' Compensation Department finds that such new evidence 
does not mat~rially change the status of claimant's medical 
condition or his ability to engage in gainful employment. 
They recommend to the Board, based upon all of the evidence, 
that cla~nant's present status be found to be essentially the 
same as it was when he was granted an award for permanent 
total disability on August 14, 1972 and that no change be 
made with respect to said award. 

The Board accepts these recommendations. 

ORDER 

Claimant, who·was granted an award for permanent 
total disability on August 14, 1972, shall continue to be 
considered permanently_and totally disabled. · 
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m
heart disease with recent myocardial infarction, post myocar
dial infarction syndrome and, on February 2, 1971, underwent
open heart surgery with a double coronary artery bypass graft 

On October-5, 1970 the carrier had denied responsibil
ity for the heart attack' of August 5, 1970 and the claimant
had requested a hearing A Heciring Officer, by an order dated
May 5, 1971, found that claimant had suffered a compensable
myocardial infarction on August 5, 1970 and remanded claim
ant's claim to the carrier for processing On April 6, 1972 
a Determination Order granted claimant an av/ard of 192° for 60%
unscheduled heart disability, based primarily on the opinion
expressed by Dr Maurice, claimant's treating physician, that
claimant was capable of only part-time sedentary type work 

Claimant appealed from the Determination Order and,
after a hearing, a Hearing Officer concluded that claimant
was capable of only part-time w^ork where he could work at
his  leisure for two or three hours at a time, two times a
week The Hearing Officer was doubtful that such work could
be found and, if it could, that it v^ould be gainful By an 
order dated August 14, 1972 claimant was granted an award
for permanent total disability 

The employer and its carrier submitted new evidence
pertaining to claimant's present medical condition and his
ability to v/ork, how^ever, the Evaluation Committee of the 
V7orkers' Compensation Department finds that such new evidence
does not materially change the status of claimant's medical
condition or his ability to engage in gainful employm ent 
They recorrmiend to the Board, based upon all of the evidence,
that claimant's present status be found to be essentially the 
same as it was when he V7as granted an av;ard for permanent
total disability on August 14, 1972 and that no change be
made witli respect to said award 

The Board accepts these recommendations 

ORDER

Claimant, who- was granted an award for permanent
total disability on August 14, 1972, shall continue to be
considered permanently and totally disabled 
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CASE NO. 77-3106 December 11, 1978 

KAY MELSON, CLAIMANT 
Milo Pope, Claimant's Atty. 

5outh~r, Spaulding, Kimwy; Willia.m:mn 
& Schwabe, Defense Atty. . 

Request for Review by Employer 

ReviE~Tded by Board Members Wilson and Moore. 

The employer seeks Board review of the Administrative 
Law Judge's iALJ) order which awarded claimant compensation for 
permanent partial disability equal to 65% of the maximum allow
able by stat!lte for unscheduled disability. 

Claimant suffered a compensable injury to her back on 
December 17, 1973 while lifting stacks of cardboard trays. 
She was first seen by Dr. Johnson, a chi~opractic physician, 
who diagnosed lumbar, thoracic and cervical problems. 

In Fc~bruary 197 4 Dr. Smith, an orthopedic surgeon, took 
over the care of claimant and diagnosed central disc herniation 
with nerve root compression. Dr. Kay, on August 20, 1974, per
formed a L-5 chemonucleolysis. Claimant returned to the care 
of Dr. Smith who reported that claimant's symptoms had not been 
relieved but had worsened and that the L4-5 level was affected. 
Both Dr. Kay and Dr. Smith advised vocational rehabilitation 
training; th,~ fori;ner felt claimant would have difficulty return
ing to work which required repeated bending, lifting or sitting 
for a prolonqed p~riod of time. 

Cla~nant was seen by Dr. Smith on July 18, 1975 and on 
July 23 he p~rformed a lumbar rnyelogram which was negative. He 
later did a .lumbar epiduralgram (a test whereby the epidural 
space is filled with a water soluble dye and sometimes reveals 
lesions which are not revealed by a myelogram). The films were 
reviewed by Dr. Leighton who was of the opinion that the films 
indicated a herniated disc at L4-5 on the left side. Dr. Smith 
felt this was in· accord with all claimant 1 s clinical findings, 
however, claimant had not been given a large degree of physical 
therapy, therefor~, rather. than considering surgery at that time, 
Dr. Smith placed her on a course of physical therapy and exercise. 

In April 1977 claimant was examined by the Orthopaedic 
Consultants whose diagnoses were chronic lumbosacral strain, de
generative interv~rtebral disc, L5-Sl, and functional overlay. 
They felt claimant was statiqnary but unable to return to her 
former type of work; she could do other types of work and refer
ral to the Division of Vocational Rehabilitation was indicated. 
Her disability was classified as mildly moderate. 

Dr. Smith was of the opinion, initially, that claimant 
would be unable to return to any kind of productive work, how
ever, after revie~ing claimant's testimony at the hearing, he 
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WCB CAS NO. 77-3106 December 11, 1978
KAY M LSON, CLAIMANT
Milo Pope, Claimant's Atty.
Souther, Spaulding, Kinsey; Williamson& Schwabe, Defense Atty.
Request for J^eview by  mployer

Reviewed by Board Members Wilson and Moore.
The employer seeks Board review of the Administrative

Law Judge's (ALJ) order which awarded claimant compensation for
permanent pairtial disability equal to 65% of the maximum allow
able by statute for unscheduled disability.

Claimant suffered a compensable injury to her back on
December 17, 1973 while lifting stacks of cardboard trays.
She was first seen by Dr. Johnson, a chiropractic physician,
who diagnosed lumbar, thoracic and cervical problems.

In F(2bruary 1974 Dr. Smith, an orthopedic surgeon, took
over the car<3 of claimant and diagnosed central disc herniation
with nerve root com^pression. Dr. Kay, on August ^20, 1974, per
formed a L-5 chemonucleolysis. Claim.ant returned to the care
of Dr. Smith who reported that claimant's symptoms had not been
relieved but had v/orsened and that the L4-5 level was affected.
Both Dr. Kay and Dr. Smith advised vocational rehabilitation
training; the former felt claimant would have difficulty return
ing to work which required repeated bending, lifting or sitting
for a prolonged period of time.

ClaiiTiant was seen by Dr. Smith on July 18, 1975 and on
July 23 he performed a lumbar myelogram which was negative. He
later did a lumbar epiduralgram (a test whereby the epidural
space is filled with a water soluble dye and sometimes reveals
lesions which are not revealed by a myelogram). The films were
reviewed by Dr. Leighton who was of the opinion that the films
indicated a herniated disc at L4-5 on the left side. Dr. Smith
felt this was in' accord with all claimant's clinical findings,
however, claimant had not been given a large degree of physical
therapy, therefore, rather than considering surgery at that time.
Dr. Smith placed her on a course of physical therapy and exercise

f. I

#

In A]^ril 1977 claimant v/as examined by the Orthopaedic
Consultants whose diagnoses v;ere chronic lumbosacral strain, de
generative ijitervertebral disc, L5-S1, and functional overlay.
They felt claimant was stationary but unable to return to her
former type of v/ork; she could do other types of work and refer
ral to the Division of Vocational Rehabilitation was indicated.
Her disability was classified as mildly moderate.

Dr. ;5mith was of the opinion, initially, that claimant
would be unable to return to any kind of productive work, how
ever, after reviewing claimant's testimony at the hearing, he

m
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stated that she would be able to pursue rehabilitation training 
but she would not be able to perform regular work over a pro
longed period of time. 

Claimant had first been seen by the rehabilitation coun
selor assigned to her in August 1975 but because of claimant's 
severe handicap, training was not felt to be feasible at that 
time. Later,· after reviewing her testimony and the medicals, 
he stated that he would be willing to accept claimant as a client 
subject to a determination that she was able to accept the 
stress, mental pressure and physical stamina necessary to com
plete the program. 

Claimant testified she had constant pain in her low back 
which wor£Gnod with QRQr~ion. Qh~ ~lal~d lhal she could only 
do light housework and that mopping and cleaning tired her to 
the extent that she had to rest approximately every 15 or 20 
minutes. She testified she had difficulty sleeping and is very 
stiff for several hours upon awakening. She stated she would 
be willing to work if possible or take training. She is approx
imately 27 years old and all of her pre·vious work experience 
has been involved with manual labor. She is a high school grad
uate. 

The ALJ found the evidence indicated claimant could not do 
any work which required repetitive bending and/or lifting nor could 
she sit or stand for prolonged periods of time. 'I'he ALJ concluded, 
based upon claimant's age, e·aucation, work experience, training, 
trainability and physical impairment, that claimant was not per
manently and totally disabled, as she contended, but that she 
had not been adequately compensated by the award of compensation 
equal to 25% of the maximum for unscheduled disability granted 
her by the Determination Order dated May 5, 1977. He, therefore, 
increased the award to 65% of the maximum. 

The Board, on de nova review, feels that the increase 
granted by the ALJ is excessive and not justified by either 
the medical evidence or by the testimony of the claimant. 
Claimant is not .truly motivated to return to the labor mar
ket. She states that if she can't work in the cannery she 
would prefer to remain a housewife. 

The Board, concludes that claimant would be adequately 
compensated for her loss of wage earning capacity by an award 
equal to 40% of the maximum allowable by statute. 

The Board notes that the ALJ's order is incomplete in 
that it did not provide that the attorney's fee awarded claim
ant's attorney by him should be payable out of the increased 
compensation, payable as paid, to a maximum of $2,000, therefore, 
the Board will make such provision in this order. 
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stated that she would be able to pursue rehabilitation training
but she would not be able to perform regular work over a pro
longed period of time.

Claimant had first been seen by the rehabilitation coun
selor assigned to her in August 1975 but because of claimant's
severe handicap, training was not felt to be feasible at that
time. Later,' after reviewing her testimony and the medicals,
he stated that he would be w’illing to accept claimant as a client
subject to a determination that she was able to accept the
stress, mental pressure and physical stamina necessary to com
plete the program.

Claimant testified she had constant pain in her low back
which worsened with enertion. gh& stated that she could only
do light housework and that mopping and cleaning tired her to
the extent that she had to rest approximately every 15 or 20
minutes. She testified she had difficulty sleeping and is very
stiff for several hours upon av;akening. She stated she would
be willing to v/ork if possible or take training. She is approx
imately 27 years old and all of her previous work experience
has been involved with manual labor. She is a high school grad
uate.

The ALJ found the evidence indicated claimant could not do
any work which req\iired repetitive bending and/or lifting nor could
she sit or stand for prolonged periods of time. The ALJ concluded,
based upon claimant's age, education, v/ork experience, training,
trainability and physical impairment, that claimant was not per
manently and totally disabled, as she contended, but that she
had not been adequately compensated by the award of compensation
equal to 25% of the maximum for unscheduled disability granted
her by the Determination Order dated May 5, 1977. He, therefore,
increased the award to 65% of the maximum.

The Board, on de novo reviev;, feels that the increase
granted by the ALJ is excessive and not justified by either 
the medical evidence or by the testimony of the claimant 
Claimant is not truly motivated to return to the labor mar
ket She states that if she can't work in the cannery she
would prefer to rem ain a housewife 

The Board, concludes that claimant would be adequately
compensated for her loss of wage earning capacity by an award
equal to 40% of the maximum allov.^able by statute.

The Board notes that the ALJ' s order is incom plete in
that it did not provide that the attorney's fee av/arded claim
ant's attorney by him should be payable out of the increased
compensation, payable as paid, to a m aximum of $2,000, therefore,
the Board will make such provision in this order 
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The order of the ALJ, dated May 8, 1978, is modified. 
\ 

Claimant is awarded 128° for 40% unscheduled low back 
disability. This award is in lieu of the award made by the ALJ's 
order which is also amended to provide that claimant 1 s agree
ment with he:,: attorney is approved for the payment of an attor•· 
ney 1 s fee in an amount equal to 25% of the increased compensa
tion payable out of said compresation as paid not to exceed 
$2,300. 

SAIF CLAIM NO. PB 94443 

LINCOLN H. PENCE, CLAIMANT 
SAIF, Legal ~,ervices, Defense Atty. 
Own Motion DE~termina tion 

December 11, 1978 

Claimant suffered an industrial injury· on November 9, 
1964 when he fractured his left tibia and fibula in a logging 
incident. The claim was accepted and closed on July 12, 1965 
with an award equal to 15% loss of function of the left foot. 

Claimant continued to have circulatory difficulty in 
his lower left leg and on June 19, 1974 he was awarded addi
tional compensation equal to 55% loss of use of his left foot. 
Claimant's aggravation rights have expired. 

On January 5, 1977 an Own Motion Determination grant~d 
claimant additional·compensation for temporary total disability 
only. 

On August 2, 1977 the.claim was reopened by an Own 
Motion Order which directed the Fund to pay claimant compen
sation for temporary total disability commencing June 18, 1977. 
During the time the claim was reopen.ea claimant received fur
ther treatmEnt, including skin grafts for his recurrent leg 
ulcerations stemming from chronic venous insufficiency. 

Claimant's treating physician, Dr. Ross, stated on 
November 6, 1978 that claimant's condition was reasonably, 
stationary although his tendency to periodic reinfection and 
ulceration remained chronic. 

The Fund requested the claimant's present disability 
be determinE!d and the claim closed and the Evc1luation cormni ttee 
of the WorkE!rs' Compensation Department recommended to the 
Board that claimant be awarded additional compensation for 
temporary total disability from June 18, 1977 through Novem
ber 6, 1978. 
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The order of the ALJ, dated May 8, 1978, is modified.
Claimant is awarded 128° for 40% unscheduled low back

disability. This award is in lieu of the award made by the ALJ's
order which is also amended to provide that claimant's agree
ment with her attorney is approved for the payment of an attor
ney's fee in an amount equal to 25% of the increased compensa
tion payable out of said compresation as paid not to exceed
$2,300.

ORDER m

SAXF CLAIM NO. PB 94443 December 11, 1978
LINCOLN H. P NC , CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion D(^termination

Claimant suffered an industrial injury- on November 9,
1964 v^hen he fractured his left tibia and fibula in a logging
incident. The claim was accepted and closed on July 12, 1965
with an award equal to 15% loss of function of the left foot.

Claimant continued to have circulatory difficulty in
his lower left leg and on June 19, 1974 he was awarded addi
tional compensation equal to 55% loss of use of his left foot.
Claimant's aggravation rights have expired.

On January 5, 1977 an Own Motion Determination granted
claimant additional■compensation for temporary total disability
only.

On August 2, 1977 the-claim was reopened by an Own
Motion Order which directed the Fund to pay claimant compen
sation for temporary total disability commencing June 18, 1977.
During the time the claim was reopened claimant received' fur
ther treatment, including skin grafts for his recurrent leg
ulcerations stemming from chronic venous insufficiency.

Claimant's treating physician. Dr. Ross, stated on
November 6, 1978 that claimant's condition was reasonably .
stationary although his tendency to periodic reinfection and
ulceration remained chronic.

The Fund requested the claimant’s present disability
be determined and the claim closed and the  valuation committee
of the Worke;rs' Compensation Department recommended to the
Board that c:laimant be awarded additional compensation for
temporary total disability from June 18, 1977 through Novem
ber 6, 1978.
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respect to claimant's entitlement to an award 
for permanent partial disability the committee noted that 
although claimant had a chronic tendency to ulceration and 
had had for a number of years the evidence indicated that 
after each acute flare-up claimant's leg function returned 
to the level 9£ loss of functi9n. tQr which claimant h~d bQQil 
adequately compensated by the awards totaling 70% loss func
tion of the left foot and~ inasmuch as his entitlement to 
medical treatment during his period of acute flare-ups is not 
in question, the committee recommended that claimant be given 
no additional award. 

. ) 

The Board concurs in these recommendations. 

ORDER 

Claimant is awarded compensation for temporary total 
disability from June 18, 1977 through November 6, 1978. 

The request for a determination which was received from 
the Fund on November 21, 1978 indicates that such compensation 
for temporary total disability has already been paid.· 

SAIF CLAIM NO. GC 730824 

THEODORE J. PETERS, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Own Motion Determination 

December 11, 1978 

Claimant, a fireman for the city of Oregon City, sus
tained an injury on May 23, 1972 when he was thrown from the 
top of a tanker by a charged water hose line. The injury was 
originally diagnosed as a fracture-dislocation at the right 
elbow, compound, ~nd a suspicion of an undisplaced fracture 
at the waist of the right carpal navicular bone. The right 
shoulder was normal. The claim was initially closed by a 
Determination Order dated April 19, 1973 which awarded claim
ant 38.4° for 20% loss of the right arm and pursuant to a 
stipulation, approved June 11, 1973, claimant received an 
additional award of 28.8° loss of the right arm. He has now 
a total award of 67.2° representing 35% of the maximum for 
his scheduled injury. 

The claim was reopened pursuant to a stipulation, dated 
May 24, 1977, and closed with no additional award of compen
sation on June 13, 1978. It was again reopened for additional 
surgery on August 14, 1978. The medical evidence now indicates 
claimant's condition is stationary with le~s disability than 
claimant had at the time of the previous closings. Claimant's 
range of motion is good and the sensation has returned to the 
ulnar border of his hand and little finger. 
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With respect to claimant's entitlement to an award
for permanent partial disability the committee noted that
although claimant had a chronic tendency to ulceration and
had had for a number of years the evidence indicated that
after each acute flare-up claimant's leg function' returned
to the level of loss of function. wfiicli Claimant had been
adequately compensated by the awards totaling 70% loss func
tion of the left foot and, inasmuch as his entitlement to
medical treatment during his period of acute flare-ups is not
in question, the committee recommended that claimant be given
no additional award.

^ jThe Board concurs in these recommendations.
ORDER

Claimant is awarded compensation for temporary total
disability from June 18, 1977 through November 6, 1978,

The request for a determination which was received from
the Fund on November 21, 1978 indicates that such compensation
for temporary total disability has already been paid.-

SAIF CLAIM NO. GC 730824 December 11, 1978
TH ODOR J. P T RS, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Determination

Claimant, a fireman for the city of Oregon City, sus
tained an injury on May 23, 1972 when he was thrown from the
top of a tanker by a charged water hose line. The injury was
originally diagnosed as a fracture-dislocation at the right
elbow, compound, and a suspicion of an undisplaced fracture
at the waist of the right carpal navicular bone. The right
shoulder was normal. The claim was initially closed by a
Determination Order dated April 19, 1973 which awarded claim
ant 38.4® for 20% loss of the right arm and pursuant to a
stipulation, approved June 11, 1973, claimant received an
additional award of 28.8° loss of the right arm. He has now
a total award of 67.2° representing 35% of the maximum for
his scheduled injury.

The claim was reopened pursuant to a stipulation, dated
May 24, 1977, and closed with no additional award of compen
sation on June 13, 1978. It was again reopened for additional
surgery on-August 14, 1978 . The medical evidence now indicates
claimant's condition is stationary with less disability than
claimant had at the time of the previous closings. Claimant's
range of motion is good and the sensation has returned to the
ulnar border of his hand and little finger.
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November 7, 1978 the Fund requested a determination 
and indicated that claimant had returned to his regular job 
as a firefighter with the·city of Oregon City. 

The E:valuation Committee of the Workers' Compensation 
Department recommended that the Board close claimant 1 s claim 
with an additional award for temporary total disability from 
August 14, 1978 through September 25, i978-only. 

The Board concurs. 

WCB CASE NO. 77-385-E 

TRENTON WANN, CLAIMANT 
Evohl F. Malagon, Claimant's Atty. 
Thwing, Atherly & Butler, Defense Atty. 
Order Approving Disputed Claim Settlement 
Pursuant to ORS 656.289(4) 

December 11, 1978 

The Board's Order- on Review entered in the above en
titled matter on January 5, 1978 was appealed to the Court of 
Appeals by the claimant and cross-appealed by the employer and 
its insurer. 

On November 21, 1978 an order of the Court of Appeals was 
entered in the above entitled matter which settled the api)eal and 
cross-appeal and remanded the case to the Board with directions 
to enter an order in accordance with the disputed claim settle
ment attached.· 

Pursuant to the mandate of the Court, the Board hereby 
approves the disputed claim settlement entered in the above en
titled matte:~ on November 8, 1978. 

WCJ3 CASE NO. 77-6519 

ADRJ;AN T. B0'.{CE, CLAIMANT 
Bloom, Ruben, Marandas, Berg, Sly 

& Barnett, Claimant's Atty. 
McMenarnin, Joseph, Herrell & 

Paulson, Defense Atty. 
Request for Review by Employer 

December 12, 1978 

RevieMed by Board Members Wilson and Moore. 

The E:mployer seeks Board review of the order of the Ad
ministrative L~w Judge (ALJ) which grant~d claimant an award of 
60 ° for 4 0 % "loss of his left hand, said ,,ward to be in lieu of, 
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On November 7, 1978 the Fund requested a determination
and indicated that claimant had returned to his regular job
as a firefighter with the city of Oregon City.

The  valuation Committee of the Workers' Compensation
Department recommended that the Board close claimant's claim
with an addit.ional award for temporary total disability from
August 14, 1978 through September 25, 1978 only.

The  ioard concurs.

WC ; CAS NO. 77-385- December 11, 1978

TR NTON WANN, CLAIMANT ‘
 vohl F Malagon, Claimant's Atty.
Thwing, Athei’ly & Butler, Defense Atty.
Order Approving Disputed Claim Settlement
Pursuant to ORS 656.289(4)

The  .oard's Order on Review entered in the above en
titled mattei' on January 5, 1978 was appealed to the Court of
Appeals by the claimant and cross-appealed by the employer and
its insurer.

On November 21, 1978 an order of the Court of Appeals was
entered in the above entitled matter which settled the appeal and
cross-appeal and remanded the case to the Board with directions
to enter an order in accordance with the disputed claim settle
ment attached.

Pursuant to the mandate of the Court, the Board hereby
approves the disputed claim settlement entered in the above en
titled matter on Noveml^er 8, 1978.

#

m

WC]3 CAS NO. 77-6519 December 12, 1978
ADRIAN
Bloom,

T. BOYC , CLAIMANT
Ruben, Marandas, Berg, Sly

& Barnett, Claimant's Atty.
McMenamin, J(?seph, Herrell &

Paulson, D(ifense Atty.
Request for ]^eview by  mployer

Reviewed by Board Members Wilson and Moore.
The employer seeks Board reviev/ of the order of the Ad

ministrative Lav/ Judge (ALJ) which granted claimant an av/ard of
60° for 40% l.oss of his left hand, said £-ward to be
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in addition to, the award previously granted by the Deter
mination Order. The ~LJ further ordered payment to claimant of 
compensation for temporary total disability through June 14, 
1977. ... . ... 

Claimant sustained a compensable injury on November 7, 
1976 when he became involved in a fracas with a customer at 
Samba's Restaurant where claimant was employed as an assistant 
manager. His injury consisted of a traumatic dislocation of 
the thumb and on December 9, 1976 an open reduction of the 
metacarpal-carpal joint was performed with internal fixation 
with two Kirschner wires and closure of the capsule. · 

Claimant recovered without any problems and his claim 
was closed on October 5, 1977 by a Determination Order which 
awarded claimant compensation for temporary total disability 
from November 7, 1976 through April 7, 1977 and 22.5° for 15% 
loss of his left hand. 

Claimant testified that any activity involving the exer
tion of pressure with his left hand caused pain in the base of 
his thumb sufficient to make him cease the activity. He claims 
that he has problems lifting and anything which requires a grasp
ing or grabbing motion, especially if any strength is required, 
is impossible for him to do. 

The ALJ found the claimant to be credible; that his tes
timony was essentially the same as the evidence recorded in the 
closing report by the operating orthopedic physician who stated 
that· claimant still had limitation of motion which would be ex
pected for this type of repair being done. The p~ysician also 
said that the ·claimant Ti.ad a lot 0£ symptoms in regard to forced 
abduction and adduction as expected and II forced" movements pro
duce pain. 

The ALJ concluded that this was a case where the scienti
fic measurement of impairment did not adequately measure the 
disability and, after giving consideration to all the evidence, 
he concluded that claimant had lost 40% of the u~e of· his left 
:ti.and. 

The second issue before the ALJ concerned a period of 
time for which claimant should have received compensation foi 
temporary total disability. The �~termination Order cut off such 
compensation on April 7, 1977. Dr. Vessely estimated that 
claimant could return to work on April 1, 1977, however, later 
he indicated claimant could return to work April 7, 1977 if no 
heavy work was involved. The most convincing report fromDr. 
Vessely was dated April 14, 1977 and was after Dr. Vessely again 
examined claimant; it stated that claimant was released to re
turn to work but recommended claim closure be delayed for two 
more months. 
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not in addition to, the award previously granted by the Deter
mination Order. The ALJ further ordered payment to claimant of
compensation for temporary total disability through June 14,
1977.

Claimant sustained a compensable injury on November 7,
1976 when he became involved in a fracas with a customer at
Sambo’s Restaurant where claimant was employed as an assistant
manager. His injury consisted of a traumatic dislocation of
the thumb and on December 9, 1976 an open reduction of the
metacarpal-carpal joint was performed with internal fixation
with two Kirschner wires and closure of the capsule.

Claimant recovered without any problems and his claim
v/as closed on October 5, 1977 by a Determination Order v;hich
av;arded claimant compensation for temporary total disability
from November 7, 1976 through April 7, 1977 and 22.5° for 15%
loss of his left hand.

Claimant testified that any activity involving the exer
tion of pressure with his left hand caused pain in the base of
his thumb sufficient to make him cease the activity. He claims
that he has problems lifting and anything which requires a grasp
ing or grabbing motion, especially if any strength is required,
is impossible for him to do.

The ALJ found the claimant to be credible; that his tes
timony v;as essentially the same as the evidence recorded in the
closing report by the operating orthopedic physician who stated
that claimant still had limitation of motion v;hich would be ex
pected for this type of repair being done. The physician also
said that the “claimant had a lot of symptoms in regard to forced
abduction and adduction as expected and "forced” movements pro
duce pain.

The ALJ concluded that this was a case v/here the scienti
fic measurement of impairment did not adequately measure the
disability and, after giving consideration to all the evidence,
he concluded that claimant had lost 40% of the use of his left
hand,

The second issue before the ALJ concerned a period of
time for which claimant should have received compensation for
temporary total disability. The Determination Order cut off such
compensation on April 7, 1977. Dr. Vessely estimated that
claimant could refurn to work on April 1, 1977, however, later
he indicated claimant could return to V70rk April 7, 1977 if no
heavy v;ork v;as involved. The m.ost convincing report from Dr.
Vessely was dated April 14 , 1977 and v/as after Dr. Vessely again
examined claimant; it stated that clai.mant was released to re
turn to work but recommended claim closure be delayed for two
more m.onths.
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ALJ concluded, based upon Dr. Vessely's report of 
April 14, 1977, that claimant was entitled to compensation for 
temporary total disability beyond the April 7, 1977 date, how
ever, he did not feel that the evidence was strong enough to 
justify• payment of time loss benefits to August 26, 1977,the 
date Dr. Vessely stated he now felt claimant was medically sta
tionary. The ALJ relied more upon Dr. Vessely's report of 
April 14, 1977 wherein he recommended that the claim be opened 
for two more months. The !act -!:ha-I: he d:Ld no-I: see the clAiWi-
ant until four months later does not war~ant, in the ALJ's opin~ 
ion, a payment of time loss benefits for that entire period. The 
ALJ concluded claimant should receive compensation for temporary 
total disability through June l~,, 1977. 

The Board, on de nova review, finds that the Determination 
Order dated October 5, 1977 adequately compensated claimant for 
the loss of his left hand by the award of 22.5°. The medical 
evidence simply does not justify an award equal to 40% of the 
use of claimant's left hand. 

With respect to the extension of time loss beyond April 
7, 1977 to June 14, 1977, the Board agrees with the reasoning 
and conclusion of the ALJ. 

ORDER 

The order of the ALJ, dated June 2, 1978, is modified. 

The award granted claimant equal to 22.5° for 15% loss 
of the left hand made by the Determination Order dated October 
5, 1977 .. is r1:iinstated. This award is in lieu of the award 
granted claimant for permanent partial disability in his order 
which in all other respects is affirmed. 

WCB CASE NOS. 77-3683 
78-173 

RAYMONDE. HOSKING, CLAIMANT 
Pozzi, Wilson, Atchison, Kahn & 

O'Leary, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant 

December 12, 1978 

Reviewed by Board Members Moore and Phillips. 

Claimant seeks Board review of the Administrative Law 
Judge's (ALJ) order which affirmed the denial of responsibility 
of surgery performed on claimant's right knee on May 26, 1977. 

I 
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The ALJ concluded, based upon Dr. Vessely's report of
April 14, 1977, that claimant was entitled to compensation for
temporary total disability beyond the April 7, 1977 date, how
ever, he did not feel that the evidence was strong enough to
justify payment of time loss benefits to August 26, 1977,the
date Dr. Vessely stated he now felt claimant was medically sta
tionary. The ALJ relied more upon Dr. Vessely's report of
April 14, 1977 wherein he recommended that the claim be opened
for two more months. The fact that he c3id not see the (ilaiw- '•
ant until four months later does not warrant, in the ALJ's opin
ion, a payment of time loss benefits for that entire period. The
ALJ concluded claimant should receive compensation for temporary
total disability through June 14^, 1977.

The Board, on de novo review, finds that the Determination
Order dated October 5, 1977 adequately compensated claimant for
the loss of his left hand by the award of 22.5°. The medical
evidence simply does not justify an award equal to 40% of the
use of claimant's left hand.

With respect to the extension of time loss beyond April
7, 1977 to June 14, 1977, the Board agrees with the reasoning
and conclusion of the ALJ.

ORD R
The order of the ALJ, dated June 2, 1978, is modified.
The av/ard granted claim.ant equal to 22.5° for 15% loss

of the left liand made by the Determination Order dated October
5, 1977 -is reinstated. This award is in lieu of the award
granted claimant for permanent partial disability in his order
which in all other respects is affirmed.

WCB CAS NOS. 77-3683
78-173

December 12, 1978

RAYMOND  . HOSKING, CLAIMANT
Pozzi, Wilson, Atchison, Kahn &

O'Leary, Claimant's Atty.
SAIF, Legal Services, Defense Atty
Request for Review by Claimant

Reviewed by Board Members Moore and Phillips 
Claimant seeks Board review of the Administrative Law

Judge's (ALJ) order which affirmed the denial of responsibility
of surgery performed on claimant's right knee on May 26, 1977.
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The Board, after de novo review, affirms and adopts the 
Opinion and Order of the ALJ, ·a copy of which is attached hereto 
and, by this reference, is made a part hereof. 

ORDER 

The order of the ALJ, dated May 26, 1978, is affirmed. 

SAIF CLAIM NO. HC 47828 

CHARLES J. SISSON, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Own Motion Determination 

December 12, 1978 

Claimant sustained an industrial injury on October 6, 
1966; he received conservative treatment and returned to work 
on October 14. Dr. Blauer examined claimant on August 16, 
1967 and found him to be medically stationary although he had 
made an incomplete recovery from his low back strain. The 
claim was closed by a Determination Order dated August 24, 
1967, amended on August 30, 1967, which awarded claimant com
pensation equal to 15% loss of the arm by separation for his 
unscheduled disability and also compensation for temporary 
total disability to October 14, 1966. 

On July 15, 1975 Dr. Cherry examined the claimant. 
At that time claimant was working, but was symptomatic. Dr. 
Cherry's opinion was that the October 6, 1966 injury had been 
aggravated since the claim had been closed and he requested 
the Fund to reopen the claim. On September 2, 1975 the Fund 
denied the request to reopen but stipulated on October 24, 
1975 to accept responsibility for the low back, left hip and 
left leg condition pursuant to ORS 656.245. 

On January 27, 1976 Dr. Cherry again examined claimant 
and authorized time loss effective January 26, 1976 because 
of severe low back and left hip pain. He again requested the 
claim to be reopened. On March 27, 1976 the Board entered an 
Own Motion Order remanding the claim to the Fund for acceptance 
and payment of compensation for temporary total disability ef
fective January 26, 1976. 

Dr. Cherry performed a two-level spinal fusion, L4 to 
Sl, on July 13, 1976. Claimant progressed satisfactorily un
til May 23, 1977 when he was involved in an automobile acci
dent. He was referred to the Callahan Center for evaluation; 
he was there from December 8, 1977 to January 20, 1978. Diag
noses of strain, low back and cervical spine, post-operative 
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The Board, after de novo review, affirms and adopts the 
Opinion and Order of the ALJ,'a copy of which is attached hereto
and, by this reference, is made a part hereof 

ORDER
The order of the ALJ, dated May 26, 1978, is affirmed.

SAIF CLAIM NO. HC 47828 December 12, 1978
CHARL S J. SISSON, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Determination

Claimant sustained an industrial injury on October 6,
1966; he received conservative treatment and returned to work
on October 14. Dr. Blauer examined claimant on August 16,
1967 and found him to be medically stationary although he had
made an incomplete recovery from his low back strain. The
claim was closed by a Determination Order dated August 24,
1967, amended on August 30, 1967, which awarded claimant com
pensation equal to 15% loss of the arm by separation for his
unscheduled disability and also compensation for temporary
total disability to October 14, 1966.

On July 15, 1975 Dr. Cherry examined the claimant.
At that time claimant was working, but was symptomatic. Dr.
Cherry's opinion was that the October 6, 1966 injury had been
aggravated since the claim had been closed and he requested
the Fund to reopen the claim. On September 2, 1975 the Fund
denied the request to reopen but stipulated on October 24,
1975 to accept responsibility for the low back, left hip and
left leg condition pursuant to ORS 656.245.

On January 27, 1976 Dr. Cherry again examined claimant
and authorized time loss effective January 26, 1976 because
of severe low back and left hip pain. He again requested the
claim to be reopened. On March 27, 1976 the Board entered an
Own Motion Order remanding the claim to the Fund for acceptance
and paiTTient of compensation for temporary total disability ef
fective January 26, 1976.

Dr. Cherry performed a tv/o-level spinal fusion, L4 to
SI, on July 13, 1976. Claimant progressed satisfactorily un
til May 23, 1977 when he was involved in an automobile acci
dent. He was referred to the Callahan Center for evaluation;
he was there from December 8, 1977 to January 20, 1978. Diag
noses of strain, low back and cervical spine, post-operative
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status laminectomy L4-5-Sl, left, .and fusion L4-5-Sl and resi
dual hamstring and low back tightness were made. There was no 
clinical evidence of residual nerve root compression involving 
the lumbosacral spine or the cervical spine but there was mod
erately severe emotional overlay. The fusion performed by Dr. 
Cherry appeared to be solid. From a vocational standpoint, 
the claimant appeared to have a m{ldly-moderate physical dis
ability and could tolerate mildly-moderate work with specific 
limitations of avoidance of excessive lifting and twisting 
stress es. 

Claimant was referred to the Division of Vocational Re
habilitation on January 20, 1978. On September 6, 1978 Dr. 
Cherry reported that he had last seen claimant on August 9, 
1978 and that claimant was still going to Portland Community 
College takiny an 18-month course .as a building inspector. 
Claimant stated that the medication he was taking bothered 
him mentally and did not alleviate his joint pain; Dr. Cherry 
changed the mi~dication and stated that claimant probably v.ras 

making satisfactory prbgress at that time and that his fusion 
was solid. H,~ was hopeful that claimant would be able to 
finish his course and enter in to lighter employment. 

On September 29, 1978 claimant was examined by the Or
thopaedic Consultants who thought claimant's condition had 
become medically stationary but he could not return to his 
former occupation with or without limitations due to his inability 

to lift or bend. He could ~o olher li~~~ of work Jnd they noted 
that claimant was presently in school receiving vocational as
sistance for re-education and building inspection. The disabil
ity of claimant's upper and lower back was rated as moderate 
due to his ir,.dustrial injury. On November 2, 1978 Dr. Cherry 
concurred. 

On October 25, 1978 the Fund requested that the claim 
be closed ancl a determination made. The Evaluation Committee 
of the Workers' Compensation Department recommended to the 
Board that the claim be closed with an additional award of 
compensation for temporary total disability from January 26, 
1976 through September 29, 1978, less time worked and an ad
ditional awa1;d of compensation equal to 10% loss of the arm 
by separation for unscheduled disability. 

The Board, after considering the medical evidence which 
accompanied ·::he recommendation from the Evuluation Committee 
finds that the additional awurd of compensation for claimant's 
unscheduled disability recommended by Evaluation would not 
adequately c,:))npensate him for his loss of \vage earning capa
city due to the industrial injury. 
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status laminectomy L4-5-S1, left, .and fusion L4-5-S1 and resi
dual hamstring and low back tightness were made. There was no
clinical evidence of residual nerve root compression involving
the lumbosacral spine or the cervical spine but there was mod
erately severe; emotional overlay. The fusion performed by Dr.
Cherry appeare;d to be solid. From a vocational standpoint,
the claimant appeared to have a mildly-moderate physical dis
ability and could tolerate mildly-moderate work with specific
limitations of avoidance of excessive lifting and tv;isting
stresses.

Claimant was referred to the Division of Vocational Re
habilitation on January 20, 1978. On September 6, 1978 Dr.
Cherry reportcid that he had last seen claimant on August 9,
1978 and that claimant v/as still going to Portland Community
College taking an 18-month course .as a building inspector.
Claim.ant statfsd that the medication he was taking bothered
him mentally and did not alleviate his joint pain; Dr. Cherry
changed the medication and stated that claimant probably v/as
making satisfactory progress at that time and that his fusion
was solid. He was hopeful that claimant would be able to
finish his course and enter into lighter employment.

On September 29, 1978 claimant was examined by the Or
thopaedic Consultants who thought claimant's condition had
become medically stationary but he could not return to his
former occupatio.n v;ith or without limitations due to his inability
to lift or bend. He could do other tyi54S Of work and they notedthat claimant was presently in school receiving vocational as
sistance for re-education and building inspection. The disabil
ity of claimant's upper and lower back was rated as roodeirate
due to his industrial injury. On November 2, 1978 Dr. Cherry
concurred.

#

On Oc
be closed and
of the Workei'
Board that th
compensation
1976 through
ditional awai’
by separation

tober 25, 1978 the Fund requested that the claim
a determination made. The  valuation Committee
s' Compensation Department recommended to the
e claim be closed with an additional award of
for temporary total disability from January 26,
September 29, 1978, less time worked and an ad-
d of compensation equal to 10% loss of the arm
for unscheduled disability.

The lioard, after considering the medical evidence which
accompanied the recommendation from the Evaluation Committee
finds that the additional award of compensation for claimant's
unscheduled disability recommended by Evaluation v;ould not
adequately compensate him for his loss of wage earning capa
city due to the industrial injury 
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Board concludes that to adequately compensate 
claimant for this loss he should be given an additional award 
equal to 25% loss of the arm by separation for unscheduled 
disability, making a total award equal to 40% of the maximum 
allowable at the time of claimant 1 s industrial injury on Oct
ober 6, 1966. 

ORDER 

Claimant is awarded compensation for temporary tot~l 
disability from January 26, 1976 through September 29, 1978, 
less time worked and an award equal to 25% loss of the arm 
by separation for unscheduled disability. 

The award of compensation for the unscheduled disabil
ity is to be in addition to the award for permanent partial 
disability received by claimant on August 24, 19G7. The rec
ord indicates that claimant has already been paid compensa
tion for temporary total disability from January 26, 1976 
through Octob~r 25, 197S. 

WCB CASE NO. 77-6550 

LLOYD WES'I'BY, CLAH'lANT 
Haviland, deSchweinitz, Stark & 

Hammack, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Order 

December 12, 1978 

On August 10, 1978 the 13oard received from claimant, 
by and through his attor~ey,a request for review of the order 
of the Administrative Law Judge {ALJ) entered on July 19, 
1978 in the above entitled matter. The request was acknow
ledged on August 14, 1978 and on September 21, 1978 the par
ties were given untii November 10, 1978 within which to file 
their respective briefs. Pursuant to a request from claim
ant's attorney, unopposed by the attorney for the Fund, the 
final date for the filing of all briefs was extended to Dec
ember 30, 1978 by a letter dated November 8, 1978. 

On November 25, 1978 claimant's attorney requested 
~the Board, on its own motion, to reopen this matter so that 
the Heil.rings Officer can consider" the report of Dr. Malcom 
S. Gyers dated October 24, 1978 and, if he thought justified, 
modify his order. 

On Noven~er 30, 1978 the Fund responded, stating it 
would oppose tl1e remandin9 of the claim for the taking of fur-
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m The Board concludes that to adequately compensate
claimant for this loss he should be given an additional award
equal to 25% loss of the arm by separation for unscheduled
disability, making a total av;ard equal to 40% of the maximum
allowable at the 
ober 6, 1966 

time of claimant's industrial injury on Oct-

ORDER

Claimant is awarded compensation for temporary total
disability from January 26, 1976 through September 29, 1978, 
less time worked and an award equal to 25% loss of the arm
by separation for unscheduled discibility 

The av7ard of compensation for the unscheduled disabil
ity is to be in addition to the award for permanent partial
disability received by claimant on August 24, 1967, The rec
ord indicates that claimant has already been paid compensa
tion for temporary total disability from January 26, 1976
through October 25, 1978 

m
WCB CASE NO 77-6550 December 12, 1978

m

LLOYD WESTBY, CLAIMANT
Haviland, deSchv/einitz, Stark &

Hammack, Claimant's Atty 
SAIF, Legal Services, Defense Atty 
Order

On August 10, 1978 the Board received
by and through his attorney,a request for revi
of the Administrative Lav; Judge (ALJ) entered
1978 in the above entitled matter The reques
hedged on August 14, 1978 and on September 21,
ties were given until November 10, 1978 within
their respective briefs Pursuant to a reques
ant's attorney, unopposed by the attorney for 
final date for the filing of all briefs v;as e
ember 30, 1978 by a letter dated November 8, 1

from claimant,
ev; of the order
on July 19,
t v;as acknovv-
1978 the par-
which to file

t from claim-
the Fund, the
xtended to Dec-
978 

On November 25, 1978 claimant's attorney requested
"the Board, on its own motion, to reopen this matter so that
the Hearings Officer can consider" the report of Dr Malcom
S Byers dated October 24, 1978 and, if he thought justified,
modify liis order 

On November 30, 1978 the Fund responded, stating it
v;ould oppose the remanding of the cJ aim for the taking of fur
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evidencEi. Dr. Byers' deposition was taken on June 9, 
1978, 12 days before the hearing was held. Although claim
ant's attorney asserts that the October 24, 1978 report is 
necessary to clarify DF. Byers' deposition, the Fund states 
that no atten~t was made to clarify Dr. Byers' deposition at 
the hearing or at any other time and there is nothing in the 
record to su~rgest that the case was "improperly, incompletely 
or otherwise insufficiently developed or heard by the Referee". 
ORS 6 5 6. 2 9 5 ( :i) . 

The Board, after careful consideration, concludes that 
the request made by claimant's attorney is not justified and 
that there ii, no necessity to reopen the hearing for the in
clusion of Di~. Byers 1 October 24, 1978 report. 

ORDER 

The motion filed on behalf of claimant by his attorney 
to remand the above entitled matter to the ALJ to consider the 
report of Dr. Byers dated October 24, 1978 is hereby denied 
and the Board will proceed upon receipt of briefs from both 
parties to review the matter in due course. 

SAIF CLAIM NO. AC 57291 

KENNETH BRANDON, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Amended Own Motion Order 

December 13, 1978 

On December 6, 1978 the Board entered its Own Motion 
Order in the above entitled matter which erroneously stated 
in the last paragraph on page two thereof that payment of 6om
pensation, as provided by law, should commence on September 
27, 1965, the date claimant was first examined by Dr. Be~t. 
The order should be corrected to provide that the payment of 
compensatior:., as provided by law, should corrunence on September 
27, 1976, the date claimant was first examined by Dr. Bert. 

The Own Motion Order, in all other respects, should be 
rati~ied an~ reaffirmed. 

IT IS SO ORDERED. 
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• 

ther evidence:. Dr. Byers' deposition was taken on June 9,
1978, 12 days before the hearing was held. Although claim
ant's attorney asserts that the October 24, 1978 report is
necessary to clarify Dr. Byers' deposition, the Fund states
that no attempt was made to clarify Dr. Byers' deposition at
the hearing or at any other time and there is nothing in the
record to sug'gest that the case was "improperly, incompletely
or otherwise insufficiently developed or heard by the Referee"
ORS 656.295(B).

#

The Board, after careful consideration, concludes that
the request made by claimant's attorney is not justified and
that there is no necessity to reopen the hearing for the in
clusion of D].*. Byers' October 24, 1978 report.

ORDER
The motion filed on behalf of claimant by his attorney

to remand the above entitled matter to the ALJ to consider the
report of Dr. Byers dated October 24, 1978 is hereby denied
and the Board will proceed upon receipt of briefs from both
parties to review the matter in due course.

SAIF CLAIM NO. AC 57291 December 13, 197
KENNETH BRANDON, CLAIMANT
SAIF, Legal Services, Defense Atty.
Amended Own Motion Order

On December 6, 1978 the Board entered its Ovzn Motion
Order in the above entitled matter which erroneously stated
in the last paragraph on page two thereof that payment of com
pensation, as provided by law, should commence on September
27, 1965, the date claimant was first examined by Dr. Bert.
The order should be corrected to provide that the payment of
compensation, as provided by law, should commence on September
27, 1976, the date claimant was first examined by Dr. Bert.

The Ovzn Motion Order, in all other respects, should be
ratified and. reaffirmed.

IT IS SO ORD R D.

-160-

m

m



     
      
      

  

       
          
        

           
          
          
     

         
        
           

         
            
         
         

         
              

          
             
      

             
           
      

       
           

       
       

         
         

       
           

          
          
          

      

CLAIM NO. A 721998 

HOMER O. BROhW, CLAIMANT . ! 

BAif, Legal Services, Defense Atty. 
Own Motion Order 

December 13, 1978 

Claimant sustained an industrial injury on March 23, 
1959 while· working for Elk Creek Logging Company whose car
rier was the State Industrial Accident Commission, predessesor 
to the Sta.te Ace ident Insurance Fund. His claim was closed on 
November 3, 1961 with an award of permanent partial disability 
equivalent to 75% loss function of an arm for unscheduled dis
ability. Claimant's aggravation rights have expired. 

Claima~t requested the Fund to reopen his injury but 
because claimant's aggravation rights had expired the Fund 
referred the matter to the Board together with all of the re
cent medical reports which were offered in support of claim
ant's· request. The Fund advised the Board that if it chose to 
reopen the claim pursuant to its own motion jurisdiction 

.granted by ORS 656.278 it would not oppose the reopening. 

Dr. Goodwin examined claimant on April 7, 1978. Claim
ant had had a spinal fusion in 1960 as a result of the 1959 
injury and had done reasonably well following that surgery but 
continued to have some back pain as well as pain in his lower 
extremities. Claimant continued to work until 1973. Claim
ant advised Dr. Goodwin that over the past year and a half he 
had had progressive increases in pain in his lower back and 
in his legs, particularly the left leg. 

According to Dr. Goodwin's report, claimant had sur
gery on April 17, 1978. It was Dr. Goodwin's opinion that 
claimant's hospitalization and the resulting surgery were di
rectly related to his industrial injury of 1959. 

The Board, after reading all of the medical reports sub
mitted, concludes that the reopening of claimant's claim is 
warranted. 

_ORDER 

Claimant's claim for an industrial injury sustained 
on March 23, 1959 is hereby remanded to the State Accident 
Insurance Fund to be accepted and for the payment of compen
sation, as provided by law, commencing on the date claimant 
entersd the hospital and until the claim is again closed pur
suant to the provisions of ORS 656.278. 
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# SAIF CLAIM NO. A 721998
HOM R O. BROm, CLAIMANT ' ' '
SAIFj Legal Services, Defense Atty Own Motion Order

December 13, 1978

Claimant sustained an industrial injury on March 23,
1959 while’ working for - lk Creek Logging Company whose car--
rier was the State Industrial Accident Commission, predessesor
to the State Accident Insurance Fund. His claim was closed on
November 3, 1961 with an award of permanent partial disability
equivalent to 75% loss function of an arm for unscheduled dis
ability. Claimant's aggravation rights have expired.

Claimant requested the Fund to reopen his injury but
because claimant's aggravation rights had expired the Fund
referred the matter to the Board together with all of the re
cent medical reports which were offered in support of claim
ant's request. The Fund advised the Board that if it chose to
reopen the claim pursuant to its own motion jurisdiction
-granted by ORS 656.278 it would not oppose the reopening.

Dr. Goodwin examined claim.ant on April 7, 1978 . Claim
ant had had a spinal fusion in 1960 as a result of the 1959
injury and had done reasonably well following that surgery but
continued to have some back pain as well as pain in his lower
extremities. Claimant continued to work.until 1973. Claim
ant advised Dr. Goodwin that over the past year and a half he
had had progressive increases in pain in his lower back and
in his legs, particularly the left leg.

According to Dr. Goodwin's report, claimant had sur
gery on April 17, 1978. It was Dr. Goodwin's opinion that
claimant's hospitalization and the resulting surgery v/ere di
rectly related to his industrial injury of 1959.

The Board, after reading all of the medical reports sub
mitted, concludes that the reopening of claimant's claim is
warranted.

ORDER

Claimant's claim for an industrial injury sustained
on March 23, 1959 is hereby remanded to the State Accident
Insurance Fund to be accepted and for the payment of compen
sation, as provided by lav.', commencing on the date claimant
entered the hospital and until the claim is again closed pur
suant to the provisions of ORS 656.278.
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CASE NO. 78-920 

SCO'l'T D. CLARK, CLJ\IMAN'l' 
Bettis & Reif, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant · 

December 13, 1978 

Reviewed by Board Members Wilson and Phillips. 

Claimant seeks Board review of the Administrative Law 
Judge's (ALJ) order which affirmed the Fund's denial of his 
claim. 

The Board, after de novo review, affirms and adopts 
the Opinion and Order of the ALJ, a copy of which is attached 
hereto and, by this reference, is made a part hereof. 

ORDER 

The order of the ALJ, dated June 28, 1978, is affirmed. 

WCB CASE NO. 78-445 

THOMAS HODGES, CLAIMANT 
Galton, Popick & Scott, Claimant's Atty. 
Cheney & Kelley, Defense Atty. 
Request for Review by Claimant 

December 13, 1978 

Reviewed by Board Members Wilson and Phillips. 

Claimant seeks Board review of the Administrative Law 
Judge's (ALJ) order which approved the carrier's denial of 
claimant's claim for a hiatal hernj_a condition. 

The Board, after de novo review, affirms and adopts. 
the.Opinion and Order of the ALJ, as amended by a subsequent 
order, a-copy of which is attached hereto and, by this refer
ence, is made a part hereof. 

ORDER 

The order of the ALJ, dated May 30, 1978, as amended by 
an order of June 7, 1978, is affirmed. 
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SCOTT D. CLARK, CLAIMANT
Bettis Si Reif, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

WCB CAS NO. 78-920 December 13, 1978 #
Reviewed by Board Members Wilson and Phillips.
Claimant seeks Board review of the Administrative Law

Judge's (ALJ) order which affirmed the Fund's denial of his
claim.

The Board, after de novo review, affirms and adopts
the Opinion and Order of the ALJ, a copy of which is attached
hereto and, by this reference, is made a part hereof.

ORDER
The order of the ALJ, dated June 28, 1978, is affirmed

WCB CAS NO. 78-445
THOMAS HODG S, CLAIMANT
Galton, Popick & Scott, Claimant's Atty.
Cheney & Kelley, Defense Atty.
Request for Review by Claimant

December 13, 197

Reviewed by Board Members Wilson and Phillips.
Claimant seeks Board review of the Administrative Law

Judge's (ALJ) order v;hich approved the carrier's denial of
claimant's claim for a hiatal herni.a condition.

The Board, after de novo review, affirms and adopts,
the.Opinion and Order of the ALJ, as amended by a subsequent
order, a copy of which is attached hereto and, by this refer
ence, is made a part hereof.

ORDER
The order of the ALJ, dated May 30, 1978, as amended by

an order of June 7, 1978, is affirmed.
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CLAIM NO. YC 86851 

GARY ALLISON PAGE, CLAIMANT 
Emmons, Kyle, Kropp & Kryger 

Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Own Motion ocitGrmination 

December 13, 1978 

Claimant suffered a compensable injury on August 5, 1967 
when a falling limb struck him causing a severe head injury which 
resulted in some facial weakness on the left side as well as stiff
ness in the muscles of the right leg and the left arm. At first 
a fracture of the acetabulum was not detected or treated, h6wever, 
on claim closure there was considerable atrophy and shortening of 
the leg. Both Dr. Tsai and Dr. Cooper stated that there was no 
residual central ner~ous system damage and the claim was intially 
closed with an award equal to 40% of t~e left leg. 

Claimant objected and was granted an additional award of 
25% of the left leg and 20% unscheduled disability by stipulation. 

Claimant was hospitalized on March 31, 1975 and the Fund 
voluntarily reopened the claim for a total hip replacement. 
Claimant's chief complaint is thigh pain which he can't control. 
A myelogram showed an L4-5 defect which the doctor blamed on 
claimant's abnormal gait due to his short left leg. The pain 
was blamed upon his spasticity, his obturator nerve, and failure 
of his total hip. Claimant had the appropriate surgeries to cor
rect the hip and nerve problems and claimant was seen by many 
physicians in Oregon and at the Mayo Clinic. 

Claimant finally ended up at the Northwest Pain Clinic 
where Dr. Seres expressed his opinion that claimant vas overly 
preoccupied with his problems and unable to dismiss them from 
his mind. He stated that the pain had become a socially ac
ceptable excuse for what appeared to be an organic brain syn
drome, probably secondary to his head trauma. 

Claimant missed work from March 31, 1975 through August 
17, 1975 and thereafter apparently missed only short periods 
of time for the surgeries up until the time he finally quit 
working permanentl:/ • Because the periods of time were inde
finite the Evaluation Division of the Workers' Compensation 
Department, when recJuG:;ted to make a closing determination by 
the Fund on October 31, 1978, recommended to the Board that 
claimant be granted compensation for temporary total disabil
ity from March 31, 1975 through l\.ugust 17, 1975 and also 
from April 4, 19T/ through October 16, 1978, less time 
worked and tbat claimant should r.cceiv12 assistance from the 
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m GARY ALLISON PAG , CLAIf-lANT
 mmons, Kyle, Kropp & Kryger

Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Own Motion Dotoririination

SAIF CLAIM NO. YC 86851 December 13, 197

Claimant suffered a compensable injury on August 5, 1967
when a falling limb struck him causing a severe head injury which
resulted in som.e facial weakness on the left side as well as stiff'
ness in the muscles of the right leg and the left arm. At first
a fracture of the acetabulum was not detected or treated, however,
on claim closure there was considerable atrophy and shortening of
the leg. Both Dr. Tsai and Dr. Cooper stated that there was no
residual central nervous system damage and the claim v;as intially
closed with an award equal to 40% of the left leg.

Claimant objected and was granted an additional av/ard of
25% of the left leg and 20% unscheduled disability by stipulation.

Claimant v;as hospitalized on March 31, 1975 and the Fund
voluntarily reopened the claim for a total hip replacement.
Claimant's chief complaint is thigh pain v;hich he can't control.
A myelogram showed an L4-5 defect which the doctor blamed on
claimant's abnormal gait due to
was blamed upon his spasticity,
of his total hip. Claimant had
rect the hip and nerve problems
physicians in Oregon and at the

his short left leg. The pain
his obturator nerve, and failure
the appropriate surgeries to cor
and claimant was seen by many
Mayo Clinic.

Claimant finally ended up at the Northwest Pain Clinic
where Dr. Seres expressed his opinion that claimant was overly
preoccupied with his problems and unable to dismiss them from
his mind. He stated that the pain had become a socially ac
ceptable excuse for what appeared to be an organic brain syn
drome, probably secondary to his head trauma.

Claimant missed work from March 31, 1975 through August
17, 1975 and thereafter apparently missed only short periods
of time for the surgeries up until the time he finally quit
working permanently. Because the periods of time v;ere inde
finite the  valuation Division of the Workers' Compensation
Department, when requested to make a closing determination by
the Fund on October 31, 197S, recommended to the Board' that
claimant be granted compensation for temporary total disabil
ity from March 31, 1975 thirougli August 17, 1975 cind cilso
from April 4, 1977 through October 16, 1978, less time
worked and that claimant should receive assistance from the
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9etvi~~~ Divigion of thg workor£' comp@nsation Depart
ment which, due to the date of the injury, could be accom
plished without regard to claim status. 

Evaluation felt that claimant's present impairment 
of his left• leg was about the same as that for which he had 
previously received an award. The total hip replacement, the 
shortening, the peroneaJ. nerve deficit, the range of mot;j..pn 
loss, all together justify a slight increase of 10% of the left 
leg which would be 15°. 

The effects of the industrial injury in the unscheduled 
area had to be evaluated based on claimant's loss of wage earn
ing capacity and the committee recommended that such loss, at 
the present time, was 35%, an increase of 15% over that pr~
viously granted. 

The Board concurs in these recommendations. 

ORDER 

· Claimant is awarded compensation for temporary total dis
ability from March 31, 1975 through August 17, 1975 and from 
April 4, 1977 through October 16, 1978, less time worked, 15° 
for 10% of the left leg and 48° for 15% unscheduled head and 
back disability. These awards are in addition to all awards 
claimant had previously received for his industrial injury sus
tained on August 5, 1967. 

Claimant's att:orney is awarded as a reaso1table attorney 1 s 
fee for his services in behalf of cla~nant in this matter a sum 
equal to 25% of the compensation for temporary total disability 
and permanent partial disability awarded claimant by this order, 
payable out of said .compensation as paid, not to exceed the max
imum of $2,300. 

CLAIM NO. B830C322036 

JAMBS B. PINKARD, CLl-\IMAN'J1 

Doblie, Bischoff & Murray, Claimant's 
Atty. 

Jaqua & Wheatley, Defense Atty. 
Own Motion Determination 

December 13, 1978 

Claimant suffered a compensble injury on June 8, 1967 l 
when he twisted his back. Claj_mant, at that time, was 53 
years old and employed as a shingle packer. He sought chiro-
practic treatment soon after the incident and his condition 
was diagnosed as "pelvic sprain with acute lumbosacral myosi-
tis ''. The chiropractor released clc:1imant to full time enmlov-
ment on cJune 2 G, 19 G 7, stating he hacl no physical j_mpa.i.rm~:nt: 

-1(,LI_-

Field Servi4d;5 DivisioR Of tho Worlcors' Coinponsatlon Depart-
inent which, due to the date of the injury, could be accom
plished v 'ithout regard to claim status 

Evaluation felt that claimant's present impairment
of his left-leg was about the same as that for which he had
previously received an award The total hip replacement, the 
shortening, the peroneal nerve deficit, the range of motion
loss, all together justify a slight increase of 10% of the left
leg v 'hich would be 15® 

The effects of the industrial injury in the unscheduled
area had to be evaluated based on claimant's loss of wage earn
ing capacity and the corranittee recommended that such loss, at
the present time, v;as 35%, an increase of 15% over that pre
viously granted 

The Board concurs in these recommendations 

ORDER
■ Claimant is awarded compensation for temporary total dis

ability from March 31, 1975 through 7\ugust 17, 1975 and from
April 4, 1977 through October 16, 1978, less time worked, 15°
for 10% of the left leg and 48° for 15% unscheduled head and
back disability These avjards are in addition to all awards
claimant had previousl}^ received for his industrial injury sus
tained on Zuigust 5, 19 67 

6

Claimant's attorney is awarded as a reasonable attorney's
fee for his services in behalf of claimant in this matter a sum
equal to 25% of the compensation for temporary total disability
and permanent partial disability awarded claimant by this order,
payable out of said  comipensation as paid, not to exceed the max
imum of $2,300 

CLAIM NO B830C322036 December 13, 1978

JAMES B PINKARD, CLAIMANT
Doblie, Bischoff & Murray, Claimant's
Atty 

Jaqua & Wheatley, Defense Atty 
Ov7n Hotion Determi nation

Claimant suffered a compensble injury on June 8, 1967 
when he twisted hi s back Claj mant, at that time, was 53
years old and employed as a shingle packer He sought chiro-

i

practic treatment soon after the incident and his condition
was diagnosed as "pelvic sprain with acute lumbosacral myosi
tis" The chiropractor released claimant to full time employ
moiit o]i June 26, 1967, stating he had no physical impairment 

m
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claim was closed initially by a Determination Order dated 
August 21, 1967 granting claimant compensation only for tem
porary total disability and temporary partial disability. 

On November 1, 1977 claimant was examined by Dr. Stainsby, 
a neurosurgeon, who described claimant's chief complaint as 
"pain in the right leg". Claimant stated that he had had in
termittent low back and right leg pain for approximately 10 
years and the most recent episode followed the unloading of 
his car after an 800-mile motor ~rip in October 1977. Dr. 
Stainsby's report describes very littie back pain but consider
able right leg pain produced when claimant is sitting; he diag
nosed a possible protruded intervertebral disc and related it 
to the 1967 injury. 

A myelograrn performed on November 10, 1977 demonstrated 
bilateral defects at L2-3, L3-4, L4-5, and moderately good evi
clence of a lateral herniated disc on the right at L5-Sl. 
Claimant's leg pain had improved prior to the myelo~JTarn, there
fore, surgery was deferred indefinitely. 

Based upon Dr. St~insby 1 s reports, the Board, exercis
ing its own motion jurisdiction pursuant to ORS 656.278, on July 
21, 1978 ordered claimant 1 s claim reopened. 

Claimant returned to see Dr. Stainsby on October 27, 
1978 for an evaluation examination. Dr. Stainsby's report 
stated claimant, who is now 64 years old and has not returned 
to his regular work, apparently occupies most of his time 
working around his house and doing bookwork for his union. 
Dr. StRinsby's report lists subjective complaints in the work
er's low back and right leg and provides objective medical 
findings v,chich are somevrhat moc.ified by slight overreaction 
and unconscious exaggeration. Dr. Stainsby concluded that 
claimant has had for a long time a degenerative disc disease 
of the 10,.1er back and did have a nerve root compression which 
had alleviated. He found claimant was now medically station
ary. 

On November 13, 1978 the carrier requested a determin
ation and the Evaluation Division of the \•Jorkers' Compensation 
Department recommended to the Board that claimant be granted an 
award of additional compensatio11 for temporary total disability 
from November 1, 1977 through October 27, 1978 and compensation 
equal to 20% unscheduled lo~ back disability. 

The I3ourc1 concurs with these recommenc1a tions. 

ORDER 

Claimant is granted compensation for temporary total 
dis ab .il i ty from November 1, 19 7 7 thrmis;h October 2 7, 19 7 8 ( the 
recorcl indicate:::; c la.i.rna n t has already been pa icl compcnsa tion 
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The claim was closed initially by a Determination Order dated
August 21, 1967 granting claimant compensation only for tem
porary total disability and temporary partial disability 

On November 1, 1977 claimant V7as examined by Dr Stainsby,
a neurosurgeon, who described claimant's chief complaint as
’’pain in the right leg" Claimant stated that he had had in
termittent low back and right leg pain for approximately 10
years and the most recent episode follov/ed the unloading of 
his car after an 800~mile motor trip in October 1977 Dr 
Stainsby's report describes very little back pain but consider
able right leg pain produced when claimaiit is sitting; he diag
nosed a possible protruded intervertebral disc and related it
to the 1967 injury,

A myelogram performed on November 10, 1977 demonstrated
bilateral defects at L2-3, L3-4, L4-5, and moderately good evi
dence of a lateral herniated disc on the right at L5-S1 
Claimant's leg pain had improved prior to the myelogram, there
fore, surgery v;as deferred indefinitely 

Based upon Dr Stainsby's reports, the Board, exercis- 
ing its ov;n motion jurisdiction pursuant to ORS 656 278, on July
21, 1978 ordered claimant's claim reopened 

Claimant returned to see Dr Stainsby on October 27,
19 78 for an evaluation exam ination Dr Stainsby's report
stated claimant, who is nov; 64 years old and has not returned
to his regular work, apparently occupies most of his time
v/orking around his house and doing bookwork for his union 
Dr Stainsby's report lists subjective complaints in the v/ork-
er's low back and right leg and provides objective medical
findings v dnich are somev^hat modified by slight overreaction
and unconscious exaggeration Dr Stainsby concluded that
claimant has had for a long time a degenerative disc disease
of the lower back and did have a nerve root compression v;hich
had alleviated He found claimant v;as nov/ medically station
ary  

On November 13, 1978 the carrier requested a determin
ation and the Evaluation Division of the Workers' Compensation
Departm ent recomniended to the Board that claimant be granted an 
av;ard of additional compensation for temporary total disability
from November 1, 1977 through October 27, 1978 and compensation
equal to 20% unscheduled low back disability^

The Board concurs w^ith these recommendations 

ORDER

Claimant is granted compensation for temporary total
disability from November 1, 1977 through October 27, 1978 (the
record  i ndicates claimant has already been paid compensation

16 5-


















       
       

      
          
          

         
 

     
   
     

  
     
    

      
         

         
         
         

           
  

         
          
          

          
           

              
          

        
         

             
 

        
         

            
           

          
            

      
         

          
          

for temporary total disability for:~his period) and compensa-
tion equal to 20% unscheduled low·ba6k disability. 

Claimant's attorney has -already been granted·a reason
able attorney's fee for•his services by the Own .Motion Order 
dated July 21, 1978 which-applies to compensation claimant has 
or will receive for temporary total disability and temporary 
partial disability. 

.• 

WCB CASE NO. 77-6368 

ROBERT SCHILDAN, CLAIMANT 
Pozzi, Wilson, Atchis'on, Kahn & 

O'Leary, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant 

December 13, 1978 

Reviewed by Board Members Wilson and Phillips. 

Claimant seeks review of the order of the Administrative 
Law Judge (ALJ) which approved the Determination Order dated 
August 12, 1977 awarding claimant 32° for 10% unscheduled dis
ability resulting from his September 17, 1976 industrial injury 
to his low back. Claimant contends that he is now permanently 
and totally disabled. 

Claimant has had several previous injuries prior to the 
injury he suffered on September 17, 1976. His first injury 
occurred in 1961 and resulted in a laminectomy and fusion be
ing performed by Dr. Grewe and Dr. Neall, claimant's treating 
physician, on February 5, 1964. This claim was closed in Jan
uary 1965 with an award equal to 45% loss of function of an arm, 
however, on December 27, 1965 Dr. Neall advised the State Indus
trial Accident Commission, predecessor to the State Accident In
surance Fund, that he thought claimant's disability should be 
rated as equal to 75% loss function of an arm for disability of 
the back. 

Dr. Shlim, after examining claimant for another back in
jury sustained on February 11, 1971~ rated claimant•~ disability 
as a result of that injury as considerably less than the "75% 
he has already received" (there is nothing in the record to in
dicate that claimant ever received more than 45% loss function 
of an arm for his 1961 disability) and found him ready for 
closure as claimant's condition was medically stationary. 

Claimant had another injury on December 22, 1971 which 
was diagnosed as a contusion and sprain of the sacrococcygeal 
ioint, and on April 14, 1972 claimant underwent a second back 
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for temporary total disability for-this period) and compensa
tion equal to 20% unscheduled low back disability. m

Claimant's attorney has 'already been granted-a reason
able attorney's fee for'his services by the Own Motion Order
dated July 21, 1978 which- applies to compensation claimant has
or will receive for temporary total disability and temporary
partial disability.

WCB CAS NO. 77-6368 December 13, 1978
ROB RT SCHILDAN, CLAIMANT
Pozzi, Wilson, Atchison, Kahn &

O'Leary, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Wilson and Phillips.
Claimant seeks review of the order of the Administrative

Law Judge (ALJ) which approved the Determination Order dated
August 12, 1977 awarding claimant 32° for 10% unscheduled dis
ability resulting from his September 17, 1976 industrial injury
to his low back. Claimant contends that he is now permanently
and totally disabled.

m

Claimant has had several previous injuries prior to the
injury he suffered on September 17, 1976. His first injury
occurred in 1961 and resulted in a laminectomy and fusion be
ing performed by Dr. Grewe and Dr. Noall, claimant's treating
physician, on February 5, 1964 . This claim v/as closed in Jan
uary 1965 with an award equal to 45% loss of function of an arm,
however, on December 27, 1965 Dr. Noall advised the State Indus
trial Accident Commission, predecessor to the State Accident In
surance Fund, that he thought claimant's disability should be
rated as equal to 75% loss function of an arm for disability of
the back.

Dr. Shlim, after examining claimant for another back in
jury sustained on February 11, 1971, rated claimant's disability
as a result of that injury as considerably less than the "75%
he has already received" (there is nothing in the record to in
dicate that claimant ever received more than 45% loss function
of an arm for his 1961 disability) and found him ready for
closure as claimant's condition was medically stationary.

Claimant had another injury on December 22, 1971 which
was diagnosed as a contusion and sprain of the sacrococcygeal
ioint, and on April 14, 1972 claimant underwent a second back m
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surgery consisting of a bilateral lumbar· laminectomy at L3-4, 
L4-5 and LS-Sl with refusion of L4 and LS to the sacrum by 
transverse process fusion. Thi~ industrial injury was closed 
by a Determination Order dated March 15, 1974 with an award of 

compensation equal to 80° for 25% unscheduled low back disabil
ity and 7.5° for 5% loss of his right leg. The order indicated 
that the Board had considered his previous disability and the 
personal interview in granting these awards. 

Claimant had to be re-admitted to the hospital on June 
2, 1972 for complications from the back surgery and in September 
1972 he again was hospitalized for complications from his back 
surgery and leg pain. In November 1972 he was treated for an ab
scess at the donor site for his fusion. 

A psychological examination of claimant conducted in 
December 1973 revealed the same physical and emotional complaints 
that he had had in 1964; he did not exhibit the usual emotional 
deterioration which could be expected from claimants who had_ 
continued back problems according to the psychologist, however, 
the psychological depression which claimant had was attributable 
to a moderate extent to his industrial injuries and interfered 
significantly with his rehabilitation. At that time furthur 
surgery was not recommended. The Back Evaluation Clinic con
curred in this report. They found claimant to be medically sta
tionary and rated his back loss of function due to the industrial 
injury as mildly moderate. Dr. Noall agreed. 

In February 1973 claimant had been referred to the Div
ision of Vocational Rehabilitation. At that time he had been .
e~ployed as a construction laborer for approximately 20 years 
although he also had been employed at times as a painter, sheet 
metal worker and aluminum siding worker. On April 29, 1974 
claimant's rehabilitation case was closed by his counselor; 
the counselor stated he assumed that claimant was no longer 
interested in the services offered. 

On November 22, 1974 a stipulation was approved whereby 
claimant was granted additional compensation equal to 25% un
scheduled disability and 30% for loss of use of the right leg. 

Claimant continued to have difficulties diagnosed as 
neuropathy, secondary to most surgical procedures. Claimant 
had tried to work as a supervisor but apparently he was unabie 
to do so and his claim was reopened. He was treated during 
April 1976 by Dr. Grewe who found numbness suggestive of neural 
problems but he said there was no way to insure that claimant 
would not have involuntary falling episodes as a consequence. 
The physi.cians at Orthopaedic Consultants found residuals from 
two laminectomies and fusions, pseudoarthrosis L4,L5 and mild 
right leg radiculopathy, and, at that time, found claimant's 
condition to be stationary. They recommended that he engage 
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m
surgery consisting of a bilateral lumbar laminectomy at L3-4,
L4-5 and L5-S1 with refusion of L4 and L5 to the sacrum by
transverse process fusion. This'industrial injury was closed
by a Determination Order dated March 15, 1974 with an award of
compensation equal to 80° for 25% unscheduled low back disabil
ity and 7.5° for 5% loss of his right leg. The order indicated
that the Board had considered his previous disability and the
personal interview in granting these awards.

Claimant had to be re-admitted to the hospital on June
2, 1972 for complications from the back surgery and in September
1972 he again was hospitalized for complications from his back
surgery and leg pain. In November 1972 he was treated for an ab
scess at the donor site for his fusion.

A psychological examination of claimant conducted in
December 1973 revealed the same physical and emotional complaints
that he had had in 1964; he did not exhibit the usual emotional
deterioration which could be expected from claimants who had
continued back problems according to the psychologist, however,
the psychological depression which claimant had was attributable
to a moderate extent to his industrial injuries and interfered
significantly v;ith his rehabilitation. At that time furthur
surgery was not recommended. The Back  valuation Clinic con
curred in this report. They found claimant to be medically sta
tionary and rated his back loss of function due to the industrial
injury as mildly moderate. Dr. Noall agreed.

In February 1973 claimant had been referred to the Div
ision of Vocational Rehabilitation. At that time he had been
employed as a construction laborer for approximately 20 years
although he also had been employed at times as a painter, sheet
metal worker and aluminum siding worker. On April 29, 1974
claimant's rehabilitation case was closed by his counselor;
the counselor stated he assumed that claimant was no longer
interested in the services offered.

On November 22, 1974 a stipulation was approved whereby
claimant was granted additional compensation equal to 25% un
scheduled disability and 30% for loss of use of the right leg.

Claimant continued to have difficulties diagnosed as .
neuropathy, secondary to most surgical procedures. Claimant
had tried to work as a supervisor but apparently he was unable
to do so and his claim was reopened. He v/as treated during
April 1976 by Dr. Grewe who found numbness suggestive of neural
problems but he said there was no v/ay to insure that claimant
would not have involuntary falling episodes as a consequence.
The physicians at Orthopaedic Consultants found residuals from
two laminectomies and fusions, pseudoarthrosis L4,L5 and mild
right leg radiculopathy, and, at that time, found claimant's
condition to be stationary. They recommended that he engage
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some occupation not requiring lifting or bending or prolonged 
sitting or standi~g, and rated his disability for the back and 
for the right leg as moderate.· Dr. Noal 1 agreed.• 

On September 17, 1976 claimant again was 'injured when 
he fell from a ladd~r because his legs "gave out from under 
him". Dr. Noall stated:.· 

11 '!.'his seems to.be a recurrence of his 
previous back problem precipitated by 
sudden giving way of his legs. He has 
had pain in both legs intermittently 
since he was here last and these seem 
to precipitate experiences of the legs 
giving way_." 

On October 14, 1976 Dr. Noall advised the Fund it was his opin
ion that the giving away of claimant 1 s legs was connicted with 
his previous back problem and probably was due to a continuing 
pre-existing problem for which he had been under treatment dur-

j_ng tho pJgt YQJI. Dr. Noall aga.in thought claj_mant might 1rnve 
pseudoarthrosis but he \vas of the opinion that repair thereof 
would not assist claimant to any great extent in returning to 
work. Claimant was again examined by the physicians of the 
Orthopaedic Consultants in April 1977. They found contusion 
and strain of the dorsal spine from ~\;hich claimant had fully 
recovered; there was no loss of function resulting from the 
September J.976 injury. Dr. Neall agreed e:-:cept that he believed 4i) 
claimant had some increase in back problems due to his 1976 
injury. It was his opinion that a 6-foot fall which ended with 
claimant landi11g flat on his back would certainly add a minimal 
amount of problems to claimant's pseudoarthrosis. The claim 
was closed by the Determination Order dated August 12, 1977 
which awarded an additional 32° for the 1976 accident. 

The last time claimant hurt his back was in July 1977 
when he slipped on some wet steps at the home of a friend. 

Although claimant argues that he is permanently and 
totally disabled the ALJ gave great weight to Dr. Neall's 
statement that it was yery difficult to separate claimant's 
injuries, all of which have contributed to claimant's present 
disability to some extent. Dr. Neall rated claimant's dis
ability as moderately severe and placed emphasis on the fact 
that claimant was not a favorable candidate for retraining 
because of limitation of education and general personality 
traits. 

The ALJ found that the evidence indicated that claim
ant was not motivated to return to'~;ork, therefore, he could 
not be regan1ec1 as permanently and totally <lisabJ.ec]. He 
found that claimant's personality traits were a great factor 
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in some occupation not requiring lifting or bending 02: prolonged
sitting or standing, and rated his disability for the back and
for the right leg as moderate Dr Noall agreed 

On September 17, 1976 claimant again was injured when
he fell from a ladder because his legs "gave out from under
him" Dr Noall stated:

#
"Thi s seems to be a recu2:rence of his
previous back problem precipitated by
sudden giving way of his legs He has
had pain in both legs intermittently
since he v 'as here last and these seem
to precipitate experiences of the legs 
giving way "

On October 14 , 197 6 Dr Noall advised the Fund it V7as his opin
ion that the giving av -ay of claimant's legs was connected with
his previous back problem and probably v;as due to a continuing
pre-existing problem for which he had been under treatment dur
ing thQ pnst yoar Dr Nosll again thought clciinicint might have
pseudoarthrosis but he v ^as of the opinion that repair thereof
w’ould not assist claimant to any great extent in returning to
v/ork Claimant was again examined by the physicians of the
Orthopaedic Consultants in April 1977 They found contusion
and strain of the dorsal spine from which claimant had fully
recovered; there was no loss of function resulting from the 
September 1976 injury Dr Noa] l agreed except that he believed
claimant had soire increase in back problems due to his 197 6
injury It was his opinion that a 6-foot fall w'hich ended v;ith
claimant landing flat on his back would certainly add a minimal
amount of p2:oblem s to claimant's pseudoarthrosis The cl^^im
was closed by the Determination Order dated August 12, 1977 
which awarded an additional 32° for the 1976 accident 

#
The last time claimant hurt his back v;as in July 1977 

when he slipped on som e wet steps at the home of a f2:iend 
Although claimant argues that he is permanently and

totally disabled the ALJ gave great V7eight to Dr Noall' s
statement that it was very difficult to separate clciimant's
injuries, all of v;hich have contributed to claimant's present
disability to som e extent Dr Noall rated claimant's dis
ability as moderately sevejre and placed emphasis on the fact

a favorable candidate for retraining
of education and general personality

that claimant was not
because of limitation
traits 

The ALJ found
ant v;as not motivated

that the eviclence indicated that claim-
to return to work, therefore, he could

not be regarded as permanently and totally disabled He
found that claimant's personality traits were a great facto::
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than his lack of education. Claimant had average intelli
gence with some mechanical apti't\1des, the development of 
which were held back by claimant himself. 

The ALJ found there was medical disagreement over 
whether or n9t claimant!s last injury contributed, at all to 
his present symptoms even though the Evaluation Division had 
given him the benefit of .the doubt. He, therefore, affirrr.ed 
the Determination Order of August 12, 1977, declining to 
make claimant a permanent total. 

The Board, on de novo review, finds that claimant is 
permanently and totally disabled. Although both the physi
cians at Orthopaedic Consultants and the claimant's treating 
physician, Dr. Noall, rate claimant's disability as moder
ately severe, the evidence indicates that it is highly impro
bable that claimant will ever be able to find permanent gain
ful employment. Claimant has tried to return to work in a 
supervisory capacity on two or three occasions, the last time 
being in June 1975, but after a few days of walking over the 
rough terrain claimant had to quit. Claimant has had back 
and leg problems since 1965 which have constantly hindered 
claimant's ability to work and for which he has, at different 
times, been awarded compensation fo~ his increasing loss of 
wage earning capacity. 

ORS 656.206 states: 

" ( 1) As used in this section: 

11 (a) 'Permanent total disability' means 
the loss, including preex·i.E;ting disability, 
of use or function of any scheduled or un
scheduled portion of the body which perman
ently incapacitates the workman from regu
larly performing work at a gainful and suit
able occupation. As used in this section, 
a suitable occupation is one which the worker 
has the ability and the training or experience 
to perform, or an occupation which he is able 
to per form after rehabilitation. . . . " 

Claimant has a very limited education and his work 
background consists primarily of types of employment which he 
is no longer physically able to do. 

Because of claimant's physical disabilities, motivation 
need not be taken into consideration. Dr. Noall told claimant 
he could not return to the types of work he had previously done. 
Dr. Grewe, after examining cluimant in l\pd.l 1976, indicated 
that as a consequence of claimant having had a complete sub
achronoid block at L4-S in March 1972 that claimant very likely 
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in sontcibuting te liis p^sssiit. pfsdi9fur.?nt) mwh n!<?js ?9
than his lack of education. Claimant had average intelli
gence with some mechanical aptitudes, the development of
which v;ere held back by claimant himself.

The ALJ found there was medical disagreement over
whether or not claimant’s last injury contributed- at all to
his present symptoms even though the  valuation Division had
given him the benefit of the doubt. He, therefore, affirmed
the Determination Order of August 12, 1977, declining to
make claimant a permanent total.

The Board, on de novo review, finds that claimant is
permanently and totally disabled. Although both the physi
cians at Orthopaedic Consultants and the claimant's treating
physician, Dr. Noall, rate claimant's disability as moder
ately severe, the evidence indicates that it is highly impro
bable that claimant will ever be able to find permanent gain
ful employment. Claimant has tried to return to work in a
supervisory capacity on two or three occasions, the last time
being in June 1975, but after a few days of walking over the
rough terrain claimant had to quit. Claimant has had back
and leg problems since 1965 v.’hich have constantly hindered
claimant's ability to v/ork and for which he has, at different
times, been awarded compensation for his increasing loss of
wage earning capacity.

ORS 656.206 states:
" (1) As used in this section:
"(a) 'Permanent total disability' means
the loss, including preexisting disability,
of use or function of any scheduled or un
scheduled portion of the body which perman
ently incapacitates the workman from regu
larly performing work at a gainful and suit
able occupation. As used in this section,
a suitable occupation is one which the worker
has the ability and the training or experience
to perform, or an occupation v;hich he is able
to perform after rehabilitation. ..."
Claimant has a very limited educat

background consists primarily of types of
is no longer physically able to do.

Because of claimant’s physical dis
need not be taken into consideration. Dr.
he could not return to the types of work h
Dr. Grewe, after examining claimant in Apr
that as a consequence of claimant having h
achronoid block at L4-5 in March 1972 that
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some adhesions and might very well have a degree of achron
oiditis. Dr. Grewe indicated there was no way to insure that 
claimant would not have involuntary falling episodes. The 
physicians at Orthopaedic Consultants recommended that claim
ant not return to his same occupation even with limitations. 
They did state that claimant could return to some other occu
pations which did not involve lifting or bending of the back 
or sitting or standing for prolonged ·periods of time, however, 
this would require retraining and the psychological evaluation 
of claimant indicates that prognosis for a successful retrain
ing of claimant is poor. 

' Aithough the c1aimant 1s last inJury ~n geptember 1Q7G 
was not severe in and of itself to make claimant a permanently 
and totally disabled worker, nevertheless, as a consequence of 
this last compensable injury being superimposed upon the mul
tiple injuries claimant has had, claimant is no longer physically 
able to sell his services on a regular basis in the general in
dustrial labor market. He is permanently and totally disabled. 

ORDER 

The order of the ALJ, dated May 22, 1978, is reversed. 

Claimant is to be considered as permanently and totally 
disabled as of February 22, 1978, the date of Dr. Neall's last 
report on claimant's condition. 

Claimant's attorney is awarded as a reasonable attorney's 
fee for his services at Board review a sum equal to 25% of the 
compensation awarded claimant by this order, payable out of said 
compensation as paid, not to exceed $2,300. 

WCB CASE NO. 77-5540 

JUNE D. TESSMAN, CLAIMANT 
Cottle, Howser & Hampton, 

Claimant's Atty. 
Frohnmayer & Deatherage, 

Defense Atty. 
Order of Dismissal 

December 13, 1978 

A request for review, having been duly filed with the 
Workers' Compensation Board in the above entitled matter by 
the claimant, and said request for review now having been with
drawn, 

IT IS THEREFORE ORDERED that the request for review now 
pending before the Board is hereby dismissed and the order of 
the Administrative Law Judge is final by operation of law. 
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had some adhesions and might very well have a degree of achron-
oiditis. Dr. Grewe indicated there was no way to insure that
claimant would not have involuntary falling episodes. The
physicians at Orthopaedic Consultants recommended that claim
ant not return to his same occupation even with limitations.
They did state that claimant could return to some other occu
pations which did not involve lifting or bending of the back
or sitting or standing for prolonged periods of time, however,
this would require retraining and the psychological evaluation
of claimant indicates that prognosis for a successful retrain
ing of claimant is poor.

Although the claimant's last injury in September 197£
was not severe in and of itself to make claimant a permanently
and totally disabled worker, nevertheless, as a consequence of
this last compensable injury being superimposed upon the mul
tiple injuries claimant has had, claimant is no longer physically
able to sell his services on a regular basis in the general in
dustrial labor market He is permanently and totally disabled 

ORD R
The order of the ALJ, dated May 22, 1978, is reversed.
Claimant is to be considered as permanently and totally

disabled as of February 22, 1978, the date of Dr. Noall's last
report on claimant's condition.

Claimant's attorney is awarded as a reasonable attorney's
fee for his services at Board review a sum equal to 25% of the
compensation awarded claimant by this order, payable out of said
compensation as paid, not to exceed $2,300.

WCB CAS NO. 77-5540 December 13, 1978
JUN D. T SSMAN, CLAIMANT
Cottle, Hovvser & Hampton,

Claimant's Atty.
Frohnmayer & Deatherage,

Defense Atty.
Order of Dismissal

A request for review, having been duly filed v;ith the
Workers' Compensation Board in the above entitled matter by
the claimant, and said request for review now having been with
drawn.

IT IS TH R FOR ORD R D that the request for review now
pending before the Board is hereby dismissed and the order of
the Administrative Lav; Judge is final by operation of lav/.
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      CASE NO. 78-169 

STEVE WOODALL, CLAIMANT 
, , . I 

Dvohl P. Malagon, Clairnanl s' Ally. 
Jones, Lang, Klein, Wolf & Smith, 

Defense Atty., 
Request for Review by Employer 

Decemher 13, 1978 

Reviewed by Board Members Wilson and Phil_lips. 

The employer seeks review by the Board of the order of 
the Administrative Law Judge (ALJ) which set aside1 the denial 
of an alleged injury to claimant on January 12, 1977 issued 
by Argonaut Insurance Company on December 29, 1977 and remanded 
the claim to be accepted and for the payment of comp~nsation 
until the claim was closed pursuant to ORS 656.268. 

Claimant suffered a compensable injury on May 23, 1976 
while working in Oklahoma. Claimant, at that time, was covered 
under the Oklahoma Workers' Compensation Act. On July 3, 1976 
claimant had a laminectomy and in Beptember of that y~ar claim~ 
ant returned to work performing heavy labor as a welder. Claim
ant's claim was closed by an order of the State Industrial Court 
of Oklahoma, dated October 25, 1976 whereby claimant received 
$5,625.00. 

Claimant continued to work in Oklahoma as a welder for 
a short period of time and then he moved to Oregon to join 
his wife who had left him earlier. In November 1976 claimant 
commenced working for the cefendant/employer. His supervisor 
testified that claimant missed work at least six times due to 
his back problems and made several complaints. to him about his 
back injury which he had sustained in Oklahoma. The supervisor 
testified that after claimant was threatened with termination 
for absenteeism his attendance improved during December 1977. 

On January 12, 1977 claimant twisted his back while 
lifting steel plates. He was first seen by Dr. Streitz who 
released him to return to work on July 16, 1977. At this time 
claimant began working for Vandehey Manufacturing Company doing 
semi-heavy welding. He continued this work until October 24, 
1977 when he ceased working because of Dr. Streitz' orders. 

C~aimant 1 s claim was denied by the defendant/employer 
on December 29, 1977 apparently because the first reports from 
Dr. Streitz indicated that he felt the injury claimant suffered 
while working in Oklahoma was the cause of claimant 1 s present 
condition. However, when Dr. Streitz' deposition was taken he 
stated that based on reasonable medical probability the injury 
sustained by claimant on January 12, 1977 materially contributed 
to his need for surgery. 
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ST V WOODALL, CLAIMANT '
Evohl P Malagon, (llaimant * s' Atty 
Jones, Lang, Klein, Wolf & Smith,

Defense Atty :
Request for Review by Employer

Reviewed by Board Members Wilson and Phillips.
The employer seeks review by the Board of the order of

the Administrative Law Judge (ALJ) which set aside the denial
of an alleged injury to claimant on January 12, 1977 issued
by Argonaut Insurance Company on December 29, 1977 and remanded
the claim to be accepted and for the payment of compensation
until the claim was closed pursuant to ORS 656.268.

Claimant suffered a compensable injury on May 23, 1976
while working in Oklahoma. Claimant, at that time, was covered
under the Oklahoma Workers' Compensation Act. On July 3, 1976
claimant hacl a laminectomy and in September of that year claim-ant returned to work performing heavy labor as a welder. Claim
ant's claim was closed by an. order of the State Industrial Court
of Oklahoma, dated October 25, 1976 whereby claimant received
$5,625.00.

Claimant continued to v;ork in Oklahoma as a welder for
a short period of time and then he moved to Oregon to join
his wife who had left him earlier. In November 1976 claimant
commenced working for the defendant/employer. His supervisor
testified that claimant missed work at least six times due to
his back problems and made several complaints,to him about his
back injury v/hich he had sustained in Oklahoma. The supervisor
testified that after claimant was threatened with termination
for absenteeism his attendance improved during. December 1977.

On January 12, 1977 claimant twisted his back while
lifting steel plates. He was first seen by Dr. Streitz who
released him to return to v;ork on July 16, 1977 . At this time
claimant began working for Vandehey Manufacturing Company doing
semi-heavy welding. He continued this work until October 24,
1977 when he ceased working because of Dr. Streitz' orders.

Claimant's claim was denied by the defendant/employer
on December 29, 1977 apparently because the first reports from
Dr. Streitz indicated that he felt the injury claimant suffered
while v/orking in Oklahoma was the cause of claimant's present
condition. However, when Dr. Streitz' deposition was taken he
stated that based on reasonable medical probability the injury
sustained by claim.ant on January 12 , 1977 materially contributed
to his need for surgery.

WCB CAS NO. 78-169 December 13, 1978
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was also examined by Dr. Wilson who stated in 
his report of January 26, 1978 that he felt from the history 
that claimant's accident of January 12, 1977 was definitely 
involved in the causation of his present situation. He stated 
that claimant's degenerative disc disease, which pre-existed 
his accident, also had a bearing on his present situation; how
ever, Dr. Wilson felt that the January 1977 injury aggravated 
the pre-existing condition. He believed that claimant defin
itely was in need of surgery if he was' to be medically rehabil
itated and he recommended a lumbar larninectomy and decompression 
at least at the L4-5 level, bilaterally, and compression of the 
nerve roots out into the foramen and removal of any disc mater-
ial present. He added in his report th.at the claimant had expressed 
lh~ 8~~i~Q to hJVQ thg r@comm@nded 5urgery donfl ~n RQ~epµrs by 
Dr. Streitz, if possible. 

The ALJ conclud~d that based upon the deposition of Dr. 
Streitz and Dr. Wilson's opinion that the denial of responsi
bility for the injury claimant sustained on January 12, 1977 
must be set aside and the claim referred to the employer's car
rier to be processed pursuant to the provisions of the Oregon 
Workers' Compensation Law.-

Claimant also requested penalties be assessed for the 
carrier•i failure to submit medical reports, however, the ALJ 
felt that the action on the part of the c~rrier in not getting 
these reports from Oklahoma and delivered to the claimant prior 
to the time that the carrier did, did not cause any damage to 
claimant's case, therefore, penalties were not warranted. He 
did award claimant's attorney $950.00 as a reasonable attorney's 

fee. 
The Board, after de nova review, affirms the order of the 

ALJ. 

ORDER 

The order of the ALJ, dated June 6, 1978, is affirmed. 

Claimant's attornev is awarded as a reasonable attorney's 
fee for his servic~s at Boird review a sum of $250, payab~e by 
the employer and its carrier. 
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claimant was also examined by Dr. Wilson who stated in
his report of January 26, 1978 that he felt from the history
that claimant’s accident of January 12, 1977 was definitely
involved in the causation of his present situation. He stated
that claimant's degenerative disc disease, which pre-existed
his accident, also had a bearing on his present situation; how
ever, Dr. Wilson felt that the January 1977 injury aggravated
the pre-existing condition. He believc-d that claimant defin
itely was in need of surgery if he was to be medically rehabil
itated and he recommended a lumbar laminectomy and decompression
at least at the L4-5 level, bilaterally, and compression of the
nerve roots out into the foramen and removal of any disc mater
ial present. He added in his report that the claimant had expressed
ths desiye to hauQ tho rgcommendea surgery dons in byDr. Streitz, if possible.

The ALJ concluded that based upon the deposition of Dr.
Streitz and Dr. Wilson's opinion that the denial of responsi
bility for the injury claimant sustained on January 12, 1977
must be set aside and the claim, referred to the employer's car
rier to be processed pursuant to the provisions of the Oregon
Workers' Compensation Law.

Claimant also requested penalties be assessed for the
carrier's failure to submit medical reports, however, the ALJ
felt that the action on the part of the carrier in not gettingthese reports from Oklahoma and delivered to the claimant prior A)
to the time that the carrier did, did not cause any damage to
claimant's case, therefore, penalties were not warranted. He
did award claimant's attorney $950.00 as a reasonable attorney's
fee 

The Board, after de novo reviev;, affirms the order of the
ALJ.

ORD R
The order of the ALJ, dated June 6, 1978, is affirmed.
Claimant's_attorney is awarded as a reasonable attorney's

fee for his services at Board review a sum of $250, payable by
the employer and its carrier.

m
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CLAIM NO. A 444674 

LOIS CHARD, CLAI.MANT 
· Coons & Anderson, Claimant's Atty. 

SAIF, Legal Services, Defense Atty. 
Own Motion Order 

December 19, 1978 

On August 22, 1978 the claimant, by and through her 
attorney, requested the Board to exercise its own motion jur
isdiction pursuant to ORS 656.278 and reopen her claim for 
an industrial injury sustained on August 27, 1954 while in 
the employ of Mac's Seafood, Inc. The carrier was the State 

Industrial Accident Commission, predecessor o{ the ~late 
Accident .Insurance Fund. The claim was closed by an order 
of the Commission, dated September 24, 1957, which awarded 
claimant compensation for permanent partial disability equal 
to 60% loss function of the left leg. Claimant's aggravation 
rights have expired. 

Claimant contends that since her last surgery which 
was performed by Dr. Lucas in Portland in 1956 her knee con
dition has gradually deteriorated although she h~s had no new 
injuries to account for this worsening. 

On August 29, 1978 the Board advised the Fund of 
claimant's request for own motion relief and asked for a 
statement of its position within 20 days. On September 6, 
1978 the Fund responded, stating that because of the length 
of time since the last closure of claimant's-claim it felt 
additional medical opinion should be solicited. The Fund 
stated it was making arrangements to have claimant examined 
by the Orthopaedic Consultants and it would advise the Board 
of its position as soon as the report had been received. 

On November 7, 1978 Drs. Short, Abele and Wilson of 
the Orthopaedic Consultants examined claimant. It was their 
recommendation that the claim be reopened for treatment and 
that attention be directed towards giving consideration to a 
knee replacement operation. They felt that claimant 1 s present 
condition was causally related to the left knee injury which 
had necessitated the two previous surgical procedures. They 
stated that if the claim was reopened-attention also should 
be directed towards vocational rehabilitation. 

On Decemb~r 8, 1978 the Fund furnished the Board a 
copy of this report and stated that, based upon it, the Fund 
would not oppose the reopening of the claim. 

The Board, having given full consideration to the report 
fro,n the Ortho?aedic Consultants as well as the report from Dr. 
Woolpert, dated July 12, 1978, which was offer~d in support of 
claimant 1 s request for own motion relief, concludes that the 
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SAIF CLAIM NO. A 444674 December 19, 197
LOIS CHARD, CLAIMANT
Coons & Anderson, Claimant's Atty.
SAIF, Legal Services, Defense Atty
Own Motion Order

m

On August 22, 1978 the claimant, by and through her
attorney, requested the Board to exercise its own motion jur
isdiction pursuant to ORS 656.278 and reopen her claim for
an industrial injury sustained on August 27, 1954 while in
the employ of Mac's Seafood, Inc. The carrier was the State
Industrial Accident Commission, predecessor of the State
Accident .Insurance Fund. The claim v;as closed by an order
of the Commission, dated September 24, 1957, which awarded
claimant compensation for permanent partial disability equal
to 60% loss function of the left leg. Claimant's aggravation
rights have expired.

Claimant contends that since her last surgery which
was performed by Dr. Lucas in Portland in 1956 her knee con
dition has gradually deteriorated although she has had no new
injuries to account for this worsening.

On August 29, 1978 the Board advised the Fund of
claimant's request for ov7n motion relief and asked for a
statement of its position within 20 days. On September 6,
1978 the Fund responded, stating that because of the length
of tim.e since the last closure of claimant' s-claim it felt
additional medical opinion should be solicited. The Fund
stated it was making arrangements to have claimant examined
by the Orthopaedic Consultants and it v/ould advise the Board
of its- position as soon as the report had been received.

On November 7, 1978 Drs. Short, Abele and Wilson of
the Orthopaedic Consultants examined claimant. It was their
recommendation that the claim be reopened for treatment and
that attention be directed towards giving consideration to a
knee replacement operation. They felt that claimant's present
condition was causally related to the left knee injury which
had necessitated the tv70 previous surgical procedures. They
stated that if the claim was reopened-attention also should
be directed towards vocational rehabilitation.

On December 8, 1978 the Fund furnished the Board a
copy of this report and stated that, based upon it, the Fund
would not oppose the reopening of the claim.

The Board, having given full consideration to the report
from the Orthopaedic Consultants as v/ell as the report from Dr.
Woolpert, dated July 12, 1978, w'hich was offered in support of
claimant's request for own motion relief, concludes that the
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be reopened as of July 12, 1978, the date Dr. 
Woolpert first examined claimant with respect to her left knee 
difficulty. 

The Board would be in a much better position to expe
dite these requests for own motion relief if the attorneys 
representing the claimant would submit them in proper form 
rather than using a form normally used to request a hearing 
either on a new claim or an aggravation. It is the Board that 
determines Wh(2ther it is necessary to have a hearing to deter
mine the merits of a claimant's request for own motion relief 
pursuant to ORS 656.278. 

ORDER 

Claimant's claim for an industrial injury sustained 
on August 27, 1954 is hereby remanded to the State Accident 
Insurance Fund to be accepted and for the payment of compen
sation, as provided by law, cormnencing on July 12, 1978, the 
date claimant was first examined by Dr. Woolpert, and until 
the claim is again closed pursuant to:the provisions of ORS 
656.278, less any time worked. 

Claimant's attorney is awarded as a reasonable attor
ney's.fee for his services in behalf of claimant a sum equal 

to 25% of the compensation claimant shall receive for tempor
ary total disability as a result of this order, payable out of 
said compensation as paid, not to exceed $500. 

WCB CASE NO. 77-6434 

In the Matter of the Compensation 
of The Beneficiaries of 
JOHNNY RAY COX, Deceased 
and The Complying Status of 
Harold E. Cholin, Employer 
Powers & Carman, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Edward E. Sites, Employer's Atty. 
Request for Review by the beneficiaries 

December 19, 1978 

Reviewed by Board Members Wilson and Phillips. 

The beneficiaries of Johnny Ray Cox seek Board review 
of the Administrative Law Judge's (ALJ) order which found 
claimant was not a subject employee at the time of his acci
dental death and that the employer, Harold E. Cholin, was 
not a subject employer. The 6ctober J, 1977 proposed and 
final order of the Work~rs' Compensatj_on Departm~nt was abated 
and the matter was dismissed. 

The Board, after de nova review, affirms and adopts 
the Opinion and Order of the AL,J, us amended by a subsequent 

-174-

claim.should be reopened as of July 12, 1978, the date Dr.
Woolpert first examined claimant with respect to her left knee
difficulty.

The Board would be in a much better position to expe
dite these requests for own motion relief if the attorneys
representing the claimant would submit them in proper form
rather than using a form normally used to request a hearing
either on a new claim or an aggravation. It is the Board that
determines whoA her it is necessary to have a hearing to deter
mine the merits of a claimant's request for own motion relief
pursuant to ORS 656.278.

ORD R
Claimant's claim for an industrial injury sustained

on August 27, 1954 is hereby remanded to the State Accident
Insurance Fund to be accepted and for the payment of compen
sation, as provided by law, commencing on July 12, 1978, the
date claimant was first examined by Dr. Woolpert, and until
the claim is again closed pursuant to'the provisions of ORS
656.278, less any time worked.

Claimant's attorney is awarded as a reasonable attor
ney's fee for his services in behalf of claimant a sum equal
to 25% of the compensation claimant shall receive for tempor
ary total disability as a result of this order, payable out of
said compensation as paid, not to exceed $500.

m

m

V7CB CAS NO. 77-6434 December 19, 1978
In the Matter of the Compensation
of The Beneficiaries of
JOHNNY RAY COX, Deceased
and The Complying Status of
Harold E Cholin, Employer
Pov/ers & Carman, Claimant's Atty 
SAIF, Legal Services, Defense Atty 
Edward E Sites, Employer's Atty 
Request for Review by the beneficiaries

Reviewed by Board Members Wilson and Phillips 

The beneficiaries of Johnny Ray Cox seek Board reviev;
of the Administrative Law Judge's (ALJ) order v;hich found
claimant v;as not a subject employee at the time of his acci
dental death and that the employer, Harold  . Cholin, was
not a subject employer. The October 3, 1977 proposed and
final order of the V/orkers' Compensation Department v/as abated
and the matter was dismissed.

The Board, after de novo reviev/, affirms and adopts
the Opinion and Order of the ALJ, as amended by a subsequent
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a copy of which is attached hereto and, by this ref
erence, is made a part hereof. 

'~!~ ~ _. I • 

ORDER 

The ord~r of the ALJ, dated May 26, 1·978, as amended by 
a June 2, 1978 order, is affirmed. 

SAIF CLAIM NO. KC 274942 

NEVA DURFEE, CLAIMANT 
Welch, Bruun, Green & Caruso, 

Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Own Motion Determination 

December 19,.1978 

On October 4, 1978 the Board received from claimant, 
by and through her attorney, a petition for the Board to exer
cise its own motion jurisdiction pursuant to ORS 656.278 and 
reopen her claim for a compensable industrial injury sustained 
on October 28, 1970 while in the employ of the Anchor Club, 
John Day, Oregon. 

The claim was initially closed by a Determination Or
der dated December 28, 1970 which awarded claimant no compen
sation. Claimant requested a hearing and pursuant to a Stip
ulated Order the claim was reopened on June 21, 1972. After 
further medical care and treatment the claim was again closed 
by a second Determination Order dated January 23, 1973 which 
awarded claimant 16° for 5% unscheduled low back disability. 

Claimant again requested a hearing and on April 18, 
1974 a Referee's Opinion and Order affirmed the Determination 
Order. That was the.date of the last arrangement or award of 
compensation and since that time claimant has been able to work 
with some difficulty at a variety of jobs but alleges that her 
condition has gradually worsened and she had to terminate work
ing completely in August 1978. Claimant's aggravntion rights 
have expir_ecl. 

In support of the petition claimant attached medical 
reports from Dr. Baranco, dated November 13, 1975, and Dr. 
Scheer, dated August 15, 1978. The State Accident Insurance 
Fund had scheduled an appointment for claimant to be examined 
by the Orthopaedic Consultants and claimant states in her peti
tion that the report from the Orthopaedic Consultants is to be 
considered and made a part of her petition. 
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m
order, a copy of which is attached hereto and, by this ref
erence, is made a part hereof.

ORD R
The order of the ALJ, dated May 26, 1978, as amended by

a June 2, 1978 order, is affirmed.

SAIF CLAIM NO. KC 274942 December 19,.1978

N VA DURF  , CLAIMANT
Welch, Bruun, Green & Caruso,

Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Own Motion Determination

On October 4, 1978 the Board received from claimant,
by and through her attorney, a peti.tion for the Board to exer
cise its own motion jurisdiction pursuant to ORS 656.278 and
reopen her claim for a compensable industrial injury sustained
on October 28, 1970 while in the employ of the Anchor Club,
John Day, Oregon.

The claim was initially closed by a Determination Or
der dated December 28, 1970 which awarded claimant no compen
sation. Claimant requested a hearing and pursuant to a Stip
ulated Order the claim was reopened on June 21, 1972. After
further medical care and treatment the claim was again closed
by a second Determination Order dated January 23, 1973 which
awarded claimant 16° for 5% unscheduled lov/ back disability.

Claimant again requested a hearing and on April 18,
1974 a Referee's Opinion and Order affirmed the Determination
Order. That was the .date of the last arrangem.ent or av^ard of
compensation and since that time claimant has been able to work
with some difficulty at a variety of jobs but alleges that her
condition has gradually worsened and she had to terminate work
ing completely in August 1978. Claimant's aggravation rights
have expired.

In support of the petition claimant attached medical
reports from Dr. Baranco, dated November 13, 1975, and Dr.
Scheer, dated August 15, 1978. The State Accident Insurance
Fund had scheduled an appointment for claimant to be examined
by the Orthopaedic Consultants and claimant states in her peti
tion that the report from the Orthopaedic Consultants is to be
considered and made a part of her petition.
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October 12, 1978 the Fund advised the Board that 
claimant was scheduled to be seen by the Orthopaedic Consul
tants on November 9, 1978 and that a copy of that report would 
be .forwarded to the Board and to claimant's attorney at which 
time the Fund would notify the Board as to its position on 
claimant's request for own motion relief. 

On D@cember 6, 1~78 the fUilG ty.n~§h~¢. the Board and 
claiman~'s attorney the report of the Orthopaedic Consultants 
based upon the examination of claimant on November 9, .:.9·; 8. 
The three physicians felt that claimant's condition was sta
tionary and recommended claim closure. They felt claimant 
had significant degenerative disc disease involving the L4-5 
interspace and that this had been progressive over the past 
seven years as documented by her x-rays. They also felt 
that it could be causally related to her on-the-job injury 
of October 28, 1970. They rated her low back disability as 
it exists today and as it related to the industrial injury as 
following at the upper limits of the mild range. 

The Board, after reviewing the report from the Ortho
paedic Consultants as well as the reports from Dr. Baranco and 
Dr. Scheer, conclude that claimant's condition has worsened 
since the last award or arrangement of compensation for her 
1970 industrial injury and that her condition at the present 
time is medically stationary and the claim can be closed by 
this order. The Board has before it all of the new medical 
evidence, therefore, it finds no reason to submit such medical 
reports to the Evaluation Division for an advisory opinion. 

ORDER 

Claimant is awarded 64° of a maximum of 320° for 20% 
unscheduled low back disability resulting from her October 28, 
1970 industrial injury. This award is in addition to the 
previous award granted claimant on April 18, 1974. 

Claimant's attorney is awarded as a reasonable attor
ney's fee for his services in behalf of claimant a sum equal 
to 25% of the compensation granted claimant for permanent par
tial disability by this order, payable out of said compensation 
as paid, not to exceed $2,300. 

-l7G-

.'. On October 12, 1978 the Fund advised the Board that
claimant was scheduled to be seen by the Orthopaedic Consul
tants on November 9, 1978 and that a copy of that report would
be. forwarded to the Board and to claimant's attorney at which
time the Fund would notify the Board as to its position on
claimant's request for ov;n motion relief.

Onclaimant* s
based upon
The three
tionary an
had signif
interspace
seven yearthat it CO
of October
it exists
following

Dgceinber 6) 1976 the Fund £ufni5h?d the Board andattorney the report of the Orthopaedic Consultants
the examination of claimant on November 9, 1978.

physicians felt that claimant's condition was sta-
d recommended claim closure. They felt claimant
icant degenerative disc disease involving the L4-5
and that this had been progressive over the past

s as documented by her x-rays. They also felt
uld be causally related to her on-the-job injury
28, 1970. They rated her low back disability as

today and as it related to the industrial injury as
at the upper limits of the mild range.

The Board, after reviewing the report from the Ortho
paedic Consultants as v/ell as the reports from Dr. Baranco and
Dr. Scheer, conclude that claimant's condition has worsened
since the last award or arrangement of compensation for her
1970 industrial injury and that her condition at the present
time is medically stationary and the claim can be closed by
this order. The Board has before it all of the new medical
evidence, therefore, it finds no reason to submit such medical
reports to the  valuation Division for an advisory opinion.

m

m

ORD R
Claimant is awarded 64° of a maximum of 320° for 20%

unscheduled low back disability resulting from her October 28,
1970 industrial injury. This award is in addition to the
previous av;ard granted claimant on April 18, 1974 .

Claimant's attorney is awarded as a reasonable attor
ney's fee for his services in behalf of claimant a sum equal
to 25% of the compensation granted claimant for permanent par
tial disability by this order, payable out of said compensation
as paid, not to exceed $2,300.

#
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CASE NOS. 76-3579 
72-3528 

ROBERT E. FARANCE, CLAIMANT 
A.C. Roll, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Jones, Lang, Klein, Wolf & Smith 

Employer's Atty. 
Own Motion Order 

December 19, 1978 

On March 2, 1978 claimant, by and through his counsel, 
moved the Board for an order rescinding and setting aside a 
disputed claim settlement previously approved and ordering a 
hearing on claimant's denied claim or, in the alternative, to 
exercise its own mot{on jurisdiction and rescind and correct 
the prior erroneous disputed plaim settlement as approved. 

Claimant had filed a claim against the Fund in 1972 
which was subsequently denied. Claimant requested a hearing 
(WCB Case No. 72-3528) but the matter was disposed of by a 
disputed claim settlement which was approved on February 8, 
1973. 

In 1976 claimant had filed a claim for aggravation of 
a 1970 injury against Publishers Paper and its carrier, Argo
na~t Insurance Company,· ~hich was denied. Claimant requested 
a hearing (lvCB Case No. 76-3579). Claimant also filed a claim. 
for aggravation of the 1972 injury against the Fund and the 
Fund contended that the Administrative Law Judge (ALJ) had no 
jurisdiction to hear that claim because claimant had previously 
settled the claim by a valid disputed claim settlement and the 
request for hearing ?n the aggravation .of the 1972.injury was 
nothing but a collateral attack. 

The ALJ ruled in favor of the Fund and counsel for the 
Fund suggested that before the Board make any ruling in WCB 
Case No. 72-3528 that the legal issue should be briefed thor
oughly and perhaps supplemented by affidavits·from the neces
sary parties. A copy of this written suggestion was furnished 
to claimant's counsel. On March 7, 1978 the Board advised 
counsel for claimant, the Fund and Publishers Paper that it 
would accept briefs from each of them. 

On March 10, 1978 claimant's counsel advised the Board, 
with copies to other counsel, that he wished the Board to con
sider the documentation in claimant's motion and the exhibits 
attached thereto and in support thereof as claimant I s ini tia'l 
brief. No other briefs were received. 

r·'. 

Because the Board had received only the brief of the 
moving party and it contained just enough information to cause 
t~e Board some concern about the validity of the disputed claim 
settlement but not enough upon which to base a determination 
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WCB CAS NOS. 76-3579

72-3528
December 19, 197

ROB RT  . FARANC , CLAIMANT
A.C. Roll, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Jones, Lang, Klein, Wolf & Smith

 mployer's Atty.
Own Motion Order

On March 2, 1978 claimant, by and through his counsel,
moved the Board for an order rescinding and setting aside a
disputed claim settlement previously approved and ordering a
hearing on claimant's denied claim or, in the alternative, to
exercise its own motion jurisdiction and rescind and correct
the prior erroneous disputed claim settlement as approved.

Claimant had filed a claim against the Fund in 1972
which was subsequently denied. Claimant requested a hearing
(WCB Case No. 72-3528) but the matter was disposed of by a
disputed claim settlement which was approved on February 8,
1973 .

In 1976 claimant had filed a claim for aggravation of
a 1970 injury against Publishers Paper and its carrier, Argo
naut Insurance Company^' which was denied. Claimant requested
a hearing (WCB Case No. 76-3579). Claimant also filed a claim
for aggravation of the 1972 injury against the Fund and the
Fund contended that the Administrative Law Judge (ALJ) had no
jurisdiction to hear that claim because claimant had previously
settled the claim by a valid disputed claim settlement and the
request for hearing on the aggravation .of the 1972.injury was
nothing but a collateral attack.

The ALJ ruled in favor of the Fund and counsel for the
Fund suggested that before the Board make any ruling in WCB
Case No. 72-3528 that the legal issue should be briefed thor
oughly and perhaps supplemented by affidavits'from the neces
sary parties. A copy of this written suggestion v/as furnishedto claimant's counsel. On March 7, 1978 the Board advised
counsel for claimant, the Fund and Publishers Paper that it
would accept briefs from each of them.

On March 10, 1978 claimant's counsel advised the Board,
v/ith copies to other counsel, that he wished the Board to con
sider the documentation in claimant's motion and the exhibits
attached thereto and in support thereof as claimant's initial
brief. No other briefs were received.

, Because the Board had received only the brief of the
moving party and it contained just enough information to cause
the Board some concern about the validity of the disputed claim
settlement but not enough upon which to base a determination

-177-



         
          

        
             

        
         
          
            

      
           

          
        

          
            

          
 

           
        
              

             
         

          
          
            

            
      

           
          
            
            

      
          

           
            

         
            

            

        
       

     
      
       
      
      
      

     
       

    
    

     
    

    
       

      
     

     
       

    
   

the propriety thereof the Board referred claimant's request 
for own motion relief to its Hearings Division. 

The Hearings Division was instructed to set the matter 
for hearing, with a notification to all parties, to determine 
whether claimant's ,motion should be granted. After the hear
ing the ALJ was directed to furnish the Board a copy of the 
transcript of the proceedings together with his recommendation 
on claimant's motion to rescind the disputed claim settlement. 
The order referrin~ the matter to the Hearings Division was 
dated May 19, 1978 and stated that the Board would act upon 
the ALJ's recommendation pursuant to ORS 656,278. 

On July 11, 1978 a hearing was held pursuant to the 
Board's own motion order. The ALJ found that claimant had 
originally injured his back in a non-industrial injury sus
tained in November 1969. Claimant was a high school teacher 
at that time and he lost several days from work during the 
early part of 1970 because of the injury which eventually re
solved its elf.-

The ALJ also found that in 1970 claimant hurt his back 
whil~ working for Publishers Paper Company in Tillamook, how
ever, he lost no time from work as a result of that injury and 
he returned to his regular job in the fall a~ a school teacher. 
Claimant appeared to progress well until September 7, 1972 
when, while driving a dump truck for Wolfe Trucking Company, 
he allegedly sustained an industrial injury when he tried to 
pull the power take off lever with his left hand, was unable 
to do so and reached for the steering wheel with his right 
hand and ultimately pulled the lever loose. 

The ALJ found it was not very clear when the employer 
was informed of the alleged injury. Claimant testified that his 
back hurt so badly that he went over to the home where Mr. 
Duncan lived and told him that he thought he would have to 
qYit, Cl"im~nt w~~ 99in9 to ent~r the University of Ore~on 
to work on his master's degree. From Mr. Duncan's home he 
called-the wife of the employer and _told her he had received 
a grant to go to the university and that he couldn't continue 
working because his back hurt. Claimant also indicated that he 
had told Mrs .. Wolfe that he hurt his back on the truck and she 
stated that if he was unable to work he might as well quit. 

The ALJ found that claimant sou9ht medical help from 
Dr. Johnson who referred him to Dr. Golden. Claimant testi
fied that he had told them both about his back condition and 
the history of his back problems and what had happened on the 
job. He stated that Dr. Golden did not tell him anything at 
all but merelv e:,:amined him and submitted a report to the 
State Accic1ent:. Insurance Fund although he did indicate that 
Dr. Golden advised him not to do any heavy lifting and to take 
Valium and heat trea bnen ts and unc1er those concl i ti.ans he 
would probably have no problem attendins· school. 
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The Hearings Division was instructed to set the matter
for hearing, with a notification to all parties, to determine
whether claimant's ;motion should be granted. After the hear
ing the ALJ was directed to furnish the Board a copy of the
transcript of the proceedings together with his recommendation
on claimant's motion to rescind the disputed claim settlement.
The order referring the matter to the Hearings Division was
dated May 19, 1978 and stated that the Board would act upon
the ALJ's recommendation pursuant to ORS 656.278.

On July 11, 1978 a hearing was held pursuant to the
Board's own motion order. The ALJ found that claimant had
originally injured his back in a non-industrial injury sus
tained in November 1969. Claimant was a high school teacher
at that time and he lost several days from work during the
early part of 1970 because of the injury which eventually re
solved itself.-

The ALJ also found that in 1970 claimant hurt his back
while working for Publishers Paper Company in Tillamook, how
ever, he lost no time from work as a result of that injury and
he returned to his regular job in the fall as a school teacher.
Claimant appeared to progress well until September 7, 1972
when, v.’hile driving a dump truck for Wolfe Trucking Company,
he allegedly sustained an industrial injury when he tried to
pull the power take off lever with his left hand, was unable
to do so and reached for the steering wheel with his right
hand and ultimately pulled the lever loose.

The ALJ found it was not very clear when the employer
was informed of the alleged injury Claimant testified that his
back hurt so badly that he v/ent over to the home where Mr 
Duncan lived and told him that he thought he would have to
quit to ent*|;r the University of Orecjon
to work on his master's degree From Mr Duncan's home he
called-the wife of the employer and  told her he had received
a grant to go to the university and that he couldn't continue
working because his back hurt Claimant also indicated that he 
had told Mrs , Wolfe that he hurt his back on the truck and she 
stated that if he was unable to work he might as well quit 

of the propriety thereof the Board referred claimant's request
for own motion relief to its Hearings Division.
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the history of his back problem
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State Accident Insurance Fund a
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Claimant eventually contacted the Fund and filed a 
claim; later an investigator came o~t and talked to him and 
he made out a statement. Claimant testified that a second 
investigator came out and advised him that his back was hurt
ing primarily because of th~ injuries he had received at 
Publishers Paper Company and the non-industrial injury he had 
sustained in 1969. The investigator stated that the· Fund 
would pay him $150.00 to settle -the case. Claimant stated 
he was going to graduate from school at the time and was 
laking lb hourg and WJQ having some problem5, · GlaimQnt t~~-
tified he had taken a leave of absence from his job, he didn't 
have any money and that the $150.00 sounded like a lot of 
money, furthermore, he was under stress and he didn't think 
he could take the time off to have a hearing. 

. . 

·The ALJ found the record indicated no hearing had ever 
been se·t although claimant had requested one and had been 
advised at the time he made his request that it would be to 
his benefit if he employed an attorney to represent him. 
Claimant denied that he had ever been shown any medical 
reports from Dr. Johnson or Dr. Golden, that he did not 
realize what the reports contained and if he had seen the 
reports he wouldn't have signed the disputed claim settle
ment. He testified further that he felt the Fund was a 
government agency and that he could rely upon anything he 
had told him and that was one reason he thought it would be 
proper for him to sign the settlement. He denied being ad
vised by the Fund of loss of his aggravation rights but he 
did admit the Fund told him the purpose of the $150.00 was 
to settle the claim. 

Mr. Neilson, third party claims manager for the 
Claims Adjustment Division of the Fund, testified that he 
could not recall the specific case but he did know that he 
had not gone to Eugene, therefore, it must have been another 
investigator that talked with claimant. He further stated 
that there was only one report in the file and that indi
cated that only one investigator talked to the claimant. 
He did state that there might have been a telephone conver
sation with claimant and that it might have been made by 
him; it is his normal operation when speaking with a claim
ant who does not have an attorney to review the file and 
make a determination of what the claim is worth in dollars 
and cents and then make an offer to the claimant. Mr. 
Neilson testified the matter was denied before he ever saw 
the claim; he did not believe that the claim was valid but 
he would pay $150.00 just to settle. it. 

The ALJ, after listening to all of the evidence, 
found that claimant, who is a college graduate and whose 
regular job is teaching high school students, could not 
prevail on the basis that he was not able to understand 
the letter written to him by the Fund. He felt that there 
was no question but that claimant understood that he was 
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Claimant eventually contacted the Fund and filed a
claim; later an investigator came out and talked to him and
he made out a statement. Claimant testified that a second
investigator came out and advised him that his back was hurt
ing primarily because of the injuries he had received at
Publishers Paper Company and the non-industrial injury he had
sustained in 1969. The investigator stated that the' Fund
would pay him $150.00 to settle 'the case. Claimant stated
he was going to graduate from school at the time and was
takihit 16 hours and was having some problemSi' Claimant tes-tified he had taken a leave of absence from his job, he didn't
have any money and that the $150.00 sounded like a lot of
money, furthermore, he was under stress and he didn't think
he could take the time off to have a hearing.

The ALJ found the record indicated no hearing had ever
been set although claimant had requested one and had been
advised at the time he made his request that it would be to
his benefit if he employed an attorney to represent him.
Claimant denied that he had ever been shown any medical
reports from Dr. Johnson or Dr. Golden, that he did not
realize what the reports contained and if he had seen the
reports he wouldn't have signed the disputed claim settle
ment. He testified further that he felt the Fund was a
government agency and that he could rely upon anything he
had told him and that was one reason he thought it would be
proper for him to sign the settlement. He denied being ad
vised by the Fund of loss of his aggravation rights but he
did admit the Fund told him the purpose of the $150.00 was
to settle the claim.

Mr. Neilson, third party claims manager for the
Claims Adjustment Division of the Fund, testified that he
could not recall the specific case but he did know that he
had not gone to  ugene, therefore, it must have been another
investigator that talked with claimant. He further stated
that there was only one report in the file and that indi
cated that only one investigator talked to the claimant.
He did state that there might have been a telephone conver
sation with claimant and that it might have been made by
him; it is his normal operation when speaking with a claim
ant v;ho does not have an attorney to reviev; the file and
make a determination of what the claim is worth in dollars
and cents and then make an offer to the claimant. Mr.
Neilson testified the matter wa's denied before he ever saw
the claim; he did not believe that the claim v/as valid but
he would pay $150.00 just to settle,it.

The ALJ, after listening to all of the evidence,
found that claimant, who is a college graduate and whose
regular job is teaching high school students, could not
prevail on the basis that he v/as not able to understand
the letter written to him by the Fund. He felt that there
was no question but that claimant understood that he was
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his rights at the time he entered into the disputed 
claim settlement although claimant may have put too much 
faith in the Fund, according to the ALJ, because it was 
a state agency. 

The most persuasive evidence, according to the ALJ, 
was that the Fund didn't supply the medical reports to claimant 
and that $150.00 might not have been a reasonable amount as 
set forth under ORS 656.289. The Fund had in its possession 
the reports from Dr. Golden and from Dr. Johnson which indi
cated that claimant did have a nerve root irritation and that 
he had developed a chronic back condition. The ALJ surmised 
that if the claimant had seen these reports he would not 
have entered into the disputed claim settlement. 

The ALJ concluded that under normal circumstances dis
puted claim settlements should not be set aside absent the 
showing that they were not enteied into in good faith. Just 
because later events might prove a contract bad would be no 
basis to set aside that contract. However, the ALJ tlas more 
persuaded that the Fund had an -obligation to disclose all mat
ters to the claimant and that caution must be used in settling 
for small amounls of mon~1 wht~ A ~l~iM~~t ig not fQPIQ~GntGd 
by an attorney. For those reasons he recommended that the 
Board set aside the disputed claim settlement and allow the 
claimant to be hoard on the issue of the compensability of his 
claim. 

The Board, after de nova review, finds that claimant 
is a college graduate and at the time he settled his claim 
and at the present time he is considered to be sufficiently 
well educated to teach school at a high school level. He 
was able to read and understand the letters and documents 
sent to him and excuses that he offers are without basis. 
First, he states that he did not get certain documents; 
second, he states that he did not read those that he did get. 

At one time he testified that he did not get notice 
of the denial, however, he was unable to explain how, if he 
did not get notice of the denial, he was able to know the 
claim had been denied, the date of the denial, and what he 
could do about it to the extent that, on December 20, 1972 he 
prepared and mailed on his own behalf a request for hearing. 
He has claimed that he was unaware that an attorney could 
help him but a letter from the Board explaining in detail his 
right to an attorney was mailed to him in advance of any re
ceipt of a disputed claim settlement form. 

Claimant contends that he was unaware that a disputed 
claim settlement cut all future rights yet the settlement 
itself expressly so states. It would appear that claimant 
is taking the position that even though an intelligent well 
educated citizen enters into an agreement five, six, or ten 
years later he can request that said agreements be set aside 
simply because he failed to read the contents completely. 
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waiving his rights at the time he entered into the disputed
claim settlement although claimant may have put too much
faith in the Fund, according to the ALJ, because it was
a state agency.

The most persuasive evidence, according to the ALJ,
was that the Fund didn't supply the medical reports to claimant
and that $150.00 might not have been a reasonable amount as
set forth under ORS 656.289. The Fund had in its possession
the reports from Dr. Golden and from Dr. Johnson which indi
cated that claimant did have a nerve root irritation and that
he had developed a chronic back condition. The ALJ surmised
that if the claimant had seen these reports he would not
have entered into the disputed claim settlement.

The ALJ concluded that under normal circumstances dis
puted claim settlements should not be set aside absent the
shov;ing that they v;ere not entered into in- good faith. Just
because later events might prove a contract bad would be no
basis to set aside that contract. Hov.’ever, the ALJ v/as morepersuaded that the Fund had an -obligation to disclose all mat
ters to the claimant and that caution must be used in settling
for small amounts of money wlidh a ilaifflant ie not raprQCQntQdby an attorney. For those reasons he recommended that the
Board set aside the disputed claim settlement and allow the
claimant to be heard on the issue of the compensability of his
claim.

The Board, after de novo reviev;, finds that claimant
is a college graduate and at the time he settled his claim
and at the present time he is considered to be sufficiently
v;ell educated to teach school at a high school level. He
was able to read and understand the letters and documents
sent to him and excuses that he offers are without basis.
First, he states that he did not get certain documents;
second, he states that he did not read those that he did get.

At one time he testified that he did not get notice
of the denial, however, he was unable to explain how, if he
did not get notice of the denial, he v/as able to know the
claim had been denied, the date of the denial, and what he
could do about it to the extent that: on December 20, 1972 he
prepared and mailed on his own behalf a request for hearing.
He has claimed that he was unaware that an attorney could
help him but a letter from the Board explaining in detail his
right to an attorney was mailed to him in advance of any re
ceipt of a disputed claim settlement form.

Claimant contends that he was unaware that a disputed
claim settlement cut all future rights yet the settlement
itself expressly so states. It would appear that claimant
is taking the position that even though an intelligent well
educated citizen enters into an agreement five, six, or ten
years later he can request that said agreements be set aside
simply because he failed to read the contents completely.
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Board feels that cases such as this must be eval
U3~Qd on gn individuJl bJgiQ. If J workgr i~ not WQll @dUCflt@d, 
has difficulty in reading or comprehending the EngJ.ish lan
guage and is not represented by counsel to assist him then 
the Board will scrutinize ciarefully the facts and determine 
whether or not the claimant has in any way been misinformed 
or is unaware of his rights available to him under the law. 
However, in this case, claimant was plainly aware· of his 
rights and what he was giving up in return for the offer of 
$150.00. Therefore, the Board do£s not accept the recommen
dation made by the ALJ in this particular case. 

ORDER 

The motion received from claimant, by and through his 
attorney, on March 2, 1978 for an order to rescind and set 
aside the disputed claim settlement approved on February 8, 
1978 in WCB Case No. 72-3528 is hereby denied. 

SAIF CLAIM NO. C 177108 

DOUGLAS G. GATCHET, CHAIMANT 
SAIF, Legal Services, Defense Atty. 
Own Motion Determination 

December 19, 1978 

Claimant suffered a compensable injury to his right 
foot on.April 1, 1969 while employed by Stevens Equipment 
Company. The claim was first closed on February 9, 1970 by 
a Determination Order which grani.:E.:ci <::la i1~1ant an award of 41 ° 
fer pa~ti~1_ loss cf the right foot. On June 17, 1970 a 
Stipulation and Order of Dismissal was appioved whereby 
claimant's award was 'increased to 55% loss of the right 
foot. Claimant's aggravation rights have expired. 

On November 14, 1977 Dr. Embick performed surgery to 
correct certain post-traumatic deformities. Claimant was 
able to return to work on March 13, 1978, although he con
tinued to be treated by Dr. Embick until September 6, 1978. 

On October 30, 1978 Dr. Embick performed a closing 
examination and found claimant's condition was medically sta
tionary. H~·stated that the x-r~ys of claimant's right ~oat 
which wer~ taken on October 27 showed healed fractures of all 
the shafts metatarsals, the claimant's great toe function 
had been greatly improved by surgery and the hallux valgus 
has been largely corrected. Despite the improvements 
claimant still has a considerable degree of permanent impair
ment, and Dr. Embick's opinion was that the loss was between 
45% and 50% of the foot. 
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The Board feels that cases such as this must be eval
uated on an individual basis If a worIcQr is not w II educated,has difficulty in reading or comprehending the  nglish lan
guage and is not represented by counsel to assist him then
the Board v;ill scrutinize carefully the facts and determine
whether or not the claimant has in any way been misinformed
or is unaware of his rights available to him under the law.
However, in this case, claimant was plainly aware'of his
rights and what he was giving up in return for the offer of
$150.00. Therefore, the Board does not accept the recommen
dation made by the ALJ in this particular case.

ORD R
The motion received from claimant, by and through his

attorney, on March 2, 1978 for an order to rescind and set
aside the disputed claim settlement approved on February 8,
1978 in WCB Case No. 72-3528 is hereby denied.

SAIF CLAIM NO. C 177108 December 19, 197

DOUGLAS G. GATCH T, CHAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Determination

9 Claimiant suffered a compensable injury to his right
foot on. April 1, 1969 while employed by Stevens  quipment
Company. The claim v;as first closed on February 9, 1970 by
a Determination Order which granted claimant an award of 41°
for partial loss of the right foot. On June 17, 1970 a
Stipulation aiid Order of Dismissal was approved v/hereby
claimant's award was ' increased to 55% loss of the right
foot. Claimant's aggravation rights have expired.

On November 14, 1977 Dr.  mbick performed surgery to
correct certain post-traumatic deformities. Claimant was
able to return to work on March 13, 1978, although he con
tinued to be treated by Dr.  mbick until September 6, 1978.

On October 30, 1978 Dr.  mbick performed a closing
examination and found claimant's condition was medically sta
tionary. He-stated that the x-rays of claimant's right foot
which weire taken on October 27 shov\^ed healed fractures of all
the shafts metatarsals, the claimant's great toe function
had been greatly improved by surgery and the hallux valgus
has been largely corrected. Despite the improvements
claimant still has a considerable degree of permanent impair
ment, and Dr.  mbick's opinion was that the loss was betv.’een
45% and 50% of the foot.
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fund requested a determination and the Evaluation 
. Division of the Workers' Compensation Department recommended 
that the Board grant cliimant compensation for temporary 
total disability from November 14, 1977 through March 1_2, 
1978 only. 

The Board concurs in this recommendation. 

ORDER 

Claimant is awarded compensation for temporary total 

dis;ability from November 14, 1977 throu!Ih Ni\•'wh lfr J:~?~1 
This is in addition to any previous award claimant may have 
received •for his injury of April 1, 1969. 

WCB CASE NO. 77-3827 

In the Matter of the Compensation 
of WALTER HALL, CLAIMANT 
and The Complying Status 
of JERRY H. PADRTA, Employer 
Howard Clyman, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by the SAIF 

December 19, 1978 

Reviewed by Board Members Wilson and Phillips. 

The State Accident Insurance Fund seeks Board review 
of the Administrative Law Judge's (ALJ) order which found 
the employer had no'intention of dropping its coverag~ with 
the Fund and ordered the Fund to pay all expenses with no 
recourse against the employer for any reimbursement of these 
expenses. 

The Board, after de novo review, affirms and adopts 
the Opinion and Order of the ALJ, a copy of which is attached 
hereto and, by this reference, is made a part hereof. 

ORDER 

The order of the ALJ, dated May 23, 1978, is affirmed. 
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The Fund requested a determination and the  valuation
Division of the Workers' Compensation Department recommended
that the Board grant claimant compensation for temporary
total disability from November 14, 1977 through March 12,
1978 only.

The Board concurs in this recommendation.
ORD R

Claimant is awarded compensation for temporary total
disability from November H, 1377 through  , i?7?rThis is in addition to any previous award claimant may have
received 'for his injury of April 1, 1969 ,

m

WCB CAS NO. 77-3827
In the .Matter of the Compensation
of WALT R HALL, CLAIMANT
and The Complying Status
of J RRY H. PADRTA,  mployer
Howard Clyman, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by the SAIF

December 19, 1978

Reviewed by Board Members V'Jilson and Phillips.
The State Accident Insurance Fund seeks Board review

of the Administrative Law Judge's (ALJ) order which' found
the employer had no intention of dropping its coverage with
the Fund and ordered the Fund to pay all expenses with no
recourse against the employer for any reimbursement of these
expenses.

The Board, after de novo review, affirms and adopts
the Opinion and Order of the ALJ, a copy of which is attached
hereto and, by this reference, is made a part hereof.

ORD R
The order of the ALJ, dated May 23, 1978, is affirmed

#

m

-182-



   
    

  

  

        
         

        
            

          
            
 

           
          

          
          

           
 

          
       
          

      
       

        
       

      
        

      
       
      

    

  
   
   
   

    
  
   
 

         
          

          
         
       
          

       
       

     

       
         

         
         

LEE HARPER, CLAIMANT 
Own Motion Determination 

Degcmber 19, 1976 

Claimant suffered a compensable injury on February 10, 
1970 while employed by West Foods, whose carrier was Under
writers Insurance Company. On that day claimant fell, rup
turing a pilonidal sinus and cyst. On April 30, 1970 the sinus 
was removed by Dr. Mccallum and claimant's claim was closed 
on July 21, 1977 with time loss benefits only payable to June 
11, 1970. 

On July 21, 1978 the Board issued an Own Motion Order 
directing the employer and its carrier to accept the claim 
for surgery and for the payment of compensation, as provided 
by law, commencing on the date Dr. Mccallum performed the 
surgery until the claim was again closed pursuant to ORS 656. 
278. 

The claim wa~ reopened by the carrier on September 21, 
1978 with compensation for temporary total disability commenc
ing September 6, 1978. Surgery for the recurrent cyst was per
formed by Dr. Mccallum on September 7. 

On October 4, 1978 Dr. Mccallum wrote claimant regard
ing his missed appointment of October 2, 1978 and advised him 
he should have weekly check-ups. A telephone call to Dr. 
McCallum's office indicated that claimant was last seen by 
Dr. HcCallum on October 10, 1978. On November 2, 1978, by 
certified mail, the carrier advised claimant regarding his 
missed appointment of October 17, 1978. The claimant has not 
followed the recommendations of Dr. Mccallum regarding further 
care by contacting his office. 

On September 27, 1978 the carrier requested that the 
claim be closed, stating that Dr. Mccallum advised it that 
claimant had returned to work on September 25, 1978 although 
treatment was to continue for an estimate of two months. 

The Evaluation Division of the Workers' Compensation 
Department recommends to the Board that the claim be closed 
with additional compensation for temporary total disability 
from September 6, 1978 through-September 23, 1978.· 

The Board concurs in this recommendation. 

ORDER 

Claimant is a~arded compensation for temporary total 
disability from September 6, 1978 through September 23, 1978. 
The record indicates that claimant has already been paid com
pensation for temporary total disability for this period of 
time. 
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CLMM HQ. C 1768§
T RRY L  HARP R, CLAIMANT
Own Motion Determination

DecGinber 1?; 1978

Claimant suffered a compensable injury on February 10,
1970 while employed by West Foods, whose carrier was Under
writers Insurance Company. On that day claimant fell, rup
turing a pilonidal sinus and cyst. On April 30, 1970 the sinus
was removed by Dr. McCallum and claimant's claim was closed
on July 21, 1977 with time loss benefits only payable to June
11, 1970.

On July 21, 1978 the Board issued an Own Motion Order
directing the employer and its carrier to accept the claim
for surgery and for the payment of compensation, as provided
by law, commencing on the date Dr. McCallum performed the
surgery until the claim was again closed pursuant to ORS 656.
278 .

The claim was reopened by the carrier on September 21,
1978 with compensation for temporary total disability commenc
ing September 6, 1978. Surgery for the recurrent cyst was per
formed by Dr. McCallum on September 7.

On October 4, 1978 Dr. McCallum wrote
ing his missed appointment of October 2, 1978
he should have weekly check-ups. A telephone
McCallum's office indicated that claimant was
Dr. McCallum on October 10, 1978. On Novembe
certified mail, the carrier advised claimant
missed appointment of October 17, 1978. The
followed the recommendations of Dr. McCallum
care by contacting his office.

claimant regard-
and advised him
call to Dr.
last seen by

r 2, 1978, by
regarding his
claimant has not
regarding further

On September 27, 1978 the carrier requested that the
claim be closed, stating that Dr. McCallum advised it that
claimant had returned to work on September 25, 1978 although
treatment v;as to continue for an estimate of two months.

The  valuation Division of the Workers' Compensation
Department recommends to the Board that the claim be closed
with additional compensation for temporary total disability
from September 6, 1978 through-September 23, 1978 .'

The Board concurs in this recommendation.
ORD R

Claimant is awarded compensation for temporary total
disability from September 6, 1978 through September 23, 1978,
The record indicates that claimant has already been paid com
pensation for temporary total disability for this period of
time.
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CASE NO. 75-3792 

VIRGINIA A. HEWES, CLAIMANT 
Pozzi, Wilson, Atchison, Kahn & 

O'Leary, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Order on Remand ' 

December 19, 1978 

On May 27, 1977, after a hearing, the Administrative 
Law Judge (ALJ) issued his Opinion and Order directing the 
State Accident In~urance Fund to acce~t claimant's claim for 
aggravation of a compensable injury suffered in March 1969 
and, finding the claimant to be medically stationary, he 
granled her an award equal lo 129° for 40Q bri§t½~dul~d tA~k 
disability. The ALJ also found that the assessment of pen
alties was not justified but did award claimant's attorney 
a reasonable attorney's fee payable by the Fund. 

The claimant requested Board review, contending that 
she was permanently and totally disabled and also entitled 
to penalties for unreasonable refusal by the Fund to act upon 
her claim for aggravation within the statutory period. The 
Fund cross-requested Board review. 

The Board, after de nova review of the record, found 
that claimant had failed to prove her entitlement to any ad
ditional compensation because of aggravation of her 1969 in
jury. It also found that penalties were not justified be
cause the validity of the aggravation claim had not been es
tablished. It reversed the ALJ's order dated May 27, 1977 in 
its entirety. 

Th~ claimant requested judicial review of the Board's 
Order on Review by the Court of Appeals which issued its 
Opinion and Order on September 6, 1978. The Court affirmed 
the Board's denial of claimant 1 s claim for aggravation but 
on the issue of penal ties. and attorney's fees stated that 
ORS 656.273(6) required the Fund to commence interim compen
sation payments on an aggravation claim within 14 days after 
notice of claimant's inability to ,·1ork due to worsening of 
her condition. Claimant had not returned to any employment 
following her injury in 1969 and her claim for aggravation 
sought permanent total disability. The Court, accordingly, 
held that claimant was entitled to receipt of the interim 
compensation· or a denial of the claim within 14 days of Dr. 
Cherry's letter of April 16, 1974. The record shows that the 
claim was not denied by the Fund until December 1, 1975. 

The Co~rt of Appeals remanded the matter to the Board 
for calculation of penalties and at~orney's fees. 

Pursuant to the Judgment and Mandate of the Court of 
Appeals issued October 24, 1978 the Board hereby issues the 
following amended order in the above entitled matter. 
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WCB CAS NO. 75-3792 December 19, 1978

VIRGINIA A. H W S, CLAIMANT
Pozzi, Wilson, Atchison, Kahn &

O'Leary, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Order on Remand

On May 27, 1977, after a hearing, the Administrative
Law Judge (ALJ) issued his Opinion and Order directing the
State Accident Insurance Fund to accept claimant's claim for
aggravation of a compensable injury suffered in March 1969
and, finding the claimant to be medically stationary, he
granted her an award equal to tor 40 ^ unSdh^dUldd tSdk
disability. The ALJ also found that the assessment of pen
alties was not justified but did award claimant's attorney
a reasonable attorney's fee payable by the Fund.

The claimant requested Board review, contending that
she v;as permanently and totally disabled and also entitled
to .penalties for unreasonable refusal by the Fund to act upon
her claim for aggravation within the statutory period. The
Fund cross-requested Board review.

The Board, after de novo review of the record, found
that claimant had failed to prove her entitlement to any ad
ditional compensation because of aggravation of her 1969 in
jury. It also found that penalties were not justified be
cause the validity of the aggravation claim had not been es
tablished. It reversed the ALJ's order dated May 27, 1977 in
its entirety.

The claimant requested judicial review of the Board's
Order on Review by the Court of Appeals which issued its
Opinion and Order on September 6, 1978. The Court affirmed
the Board's denial of claimant’s claim for aggravation but
on the issue of penalties, and attorney's fees stated that
ORS 656.273(6) required the Fund to commence interim compen
sation payments on an aggravation claim within 14 days after
notice of claimant's inability to work due to worsening of
her condition. Claimant had not returned to any employment
following her injury in 1969 and her claim for aggravation
sought permanent total disability. The Court, accordingly,
held that claimant was entitled to receipt of the interim
compensation 'or a denial of the claim within 14 days of Dr.
Cherry's letter of April 16, 1974. The record shows that the
claim w’as not denied by the Fund until December 1, 197 5.

The Court of Appeals remanded the matter to the Board
for calculation of penalties and attorney's fees.

Pursuant to the Judgment and Mandate of the Court of
Appeals issued October 24, 1978 the Board hereby issues the
following amended order in the above eni-.itled matter.

#

#
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The order of the ALJ, dated May 27, 1977, is reversed 
insofar as it relates to the compensability of claimant's 
claim for aggrivation and the denial of said claim by the 
Fund on December 1, 1975 is approved. 

The State Accident Insurance Fund shall pay claimant 
interim c-:.impensation, as provided by law, commencing on May 
l, 1974, the 14th day after Dr. Cherry's letter dated April 
16, 1974, and until December 1, 1975, the date the Fund de
nied the claim. 

The Fund shall also pay to claimant additional compen
sation equal to 15% of the interim compensation due and pay
able to claimant from May 1, 1974 to December 1, 1975 pursu
ant to the provisions of ORS 656.262(8). 

Claimant's attorney shall receive as a reasonable 
attorney 1 s fee for his· services a sum equal to $750, payable 
by the State Accident Insurance Fund. 

SAU' CLAIM NO. FC 439712 

DARRYL KLINGER, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Own Motion Determination 

Deceffiber 19, 1978 

Claimant sustained a compensable injury to his right 
little toe on May 10, 1973. The claim was closed on July 19 
with an award of compensation for temporary total disability 
through May 20, 1973. The claim was reopened and again closed 
on November 13, 1973 with additional compensation for temporary 
total disability from May 20 through October 4, 1973, less time 
worked and an award of 2° for 50% loss of the rj_ght little toe. 

The injury had necessitated surgical amputati6n on July 
31, 1973 of the proximal interphalangeal joint and most of the 
terminal phalanx with an attempted fusion. Since surgery 
claimant has continued to have pain in his toe becaus~ of 
weight rotation on the lateral aspect of the toe. Because of 
this continuing discomfort amputation at the metatarsal phalan
geal joint was performed on September 22, 1978, Claimant made 
a successful recovery and returned to work on October 16, 1978. 

On Nov6mber 13, 1978 the Fund requested a determination 
and the Evaluation Division of the Workers 1 Compensation De~~rt
ment recommended to the Board that claimant be awarded additional 
compensation for temporary total disability from September 22, 
1978 through October 15, 1978 and an additional award of 2° for 
50% loss of the right little toe. 
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ORD R
The order of the ALJ, dated May 27, 1977, is reversed

insofar as it relates to the compensability of claimant's
claim for aggravation and the denial of said claim by the
Fund on December 1, 1975 is approved.

The State Accident Insurance Fund shall pay claimant
interim compensation, as provided by law, commencing on May
1, 1974, the 14th day after Dr. Cherry's letter dated April
16, 1974, and until December 1, 1975, the date the Fund de
nied the claim.

The Fund shall also pay to claimant additional compen
sation equal to 15% of the interim compensation due and pay
able to claimant from May 1, 1974 to December 1, 1975 pursu
ant to the provisions of ORS' 656.262 (8) .

Claimant's attorney shall receive as a reasonable
attorney's fee for his' services a sum equal to $750, payable
by the State Accident Insurance Fund.

m

m

SAIF CLAIM NO. FC 439712 December 19, 1978

DARRYL KLINGER, CLAIMANT
SAIF, Legal Services, Defense Atty 
Own Motion Determination

Claimant sustained a compensable injury to his right
little toe on May 10 , 1973. The claim v/as closed on July 19
with an award of compensation for temporary total disability
through May 20, 1973. The claim was reopened and again closed
on November 13, 1973 with additional compensation for temporary
total disability from May 20 through October 4, 1973, less time
worked and an award of 2° for 50% loss of the ra.ght little toe.

The injury had necessitated surgical amputation on July
31, 1973 of the proximal interphalangeal joint and most of the
terminal phalanx with an attempted fusion. Since surgery
claimant has continued to have pain in his toe because of
weight rotation on the lateral aspect of the toe. Because of
this continuing discomfort amputation at the metatarsal phalan
geal joint v;as performed on September 22, 1978. Claimant made
a successful recovery and returned to work on October 16, 1978.

On November 13, 1978 the Fund requested a determination
and the  valuation Division of the Workers' Compensation Depart
ment recommended to the Board that claimant be awarded additional
compensation for temporary total disability from September 22,
1978 through October 15, 1978 and an additional award of 2° for
50% loss of the right little toe.
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Board concurs in these recommendations. 

ORDER 

. Claimant is awarded compensation for temporary total dis-
ability from September 22, 1978 through Octobers,· 1978 and to 
2° for 50% loss -of the right toe. These awards are in ·addition 
to the previous awards received by claimant as a result of his 
industrial injury sustained on May 10, 1973. 

WCB CASE NO. 77-3313 

ELLA KNIGHT, CLAIMANT 
c. H. Seagraves, Jr., Claimant's Atty. 
Jones, Lang·, Klein, Wolf & Smith, · 

Defense Atty. 
Request for Review by Claimant 

December 19, 1978 

Reviewed by Board Members Moore and Phillips. 

The claimant seeks review by the Board of the order of 
the Administrative Law Judge (ALJ) which denied her claim for 
additional compensation for temporary total disability. 

Claimant suffered a compensable injury to her back on 
May 29, 1974. Dr. Campagna saw her on June 24, 1974 and back 
surgery was performed on July 3. Dr. Campagna saw claimant 
again on August 8, 1974 and she was making a good recovery; 
he recommended she return to work on October 1. 

Dr. Campagna continued to treat claimant for low back 
and right leg pain and a second decompressive laminectomy was 
done on December 23, 1974. Claimant's progress was satisfac
tory, however, her back motions were limited. She was sched
uled to return to work on April 1, 1975 but she was examined 
on May 2, 1975 and her condition was found to have worsened~ 
The third decompressive laminectomy was performed on June 16, 
1975. Dr. Campagna found her condition to be medically sta
tionary on July 22, 1976; he recommended claim closure, stat
ing that claimant had moderately severe low back disability. 

Or. Peterson examined claimant on April 7, 1977 and 
diagnosed low back pain with radicular involvement, secondary 
to post-laminectomy scarring. He thought the pain would con
tinue but would probably lessen with the passage of time.· 
He doubted that claimant would be able to return to her reg
ular work as a waitress. The claim was closed by a Determin
ation Order dated May 2, 1977 which awarded claimant 160° for 
50% unscheduled low back disability and temporary total dis
ability benefits from June 25, 1974 through April-7, 1977. 
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The Board concurs in these recommendations.
ORD R

Claimant is awarded compensation for temporary total dis
ability from September 22, 1978 through October 5,' 1978 and to
2® for 50% loss of the right toe. These awards are in addition
to the previous awards received by claim.ant as a result of his
industrial injury sustained on May 10, 1973.

#

WCB CAS NO. 77-3313 December 19, 1978

 LLA KNIGHT, CLAIMANTC. H. Seagraves, Jr., Claimant's Atty
Jones, Lang*, Klein, Wolf & Smith,

Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Moore and Phillips,
The claimant seeks review by the Board of the order of

the Administrative Law Judge (ALJ) which denied her claim for
additional compensation for temporary total disability.

Claimant suffered a compensable injury to her back on
May 29, 1974. Dr. Campagna saw her on June 24, 1974 and back
surgery was performed on July 3. Dr. Campagna sav/ claimant
again on August 8, 1974 and she was making a good recovery;
he recommended she return to work on October 1.

#
Dr. Campagna continued to treat claimant for low back

and right leg pain and a second decompressive laminectomy was
done on December 23, 1974. Claimant's progress was satisfac
tory, however, her back motions were limited. She was sched
uled to return to work on April 1, 1975 but she was examined
on May 2, 1975 and her condition was found to have worsened.
The third decompressive laminectomy v;as performed on June 16,
1975, Dr. Campagna found her condition to be medically sta
tionary on July 22, 1976; he recommended claim closure, stat
ing that claimant had moderately severe low back disability.

Dr. Peterson examined claimant on April 7, 1977 and
diagnosed low back pain with radicular involvement, secondary
to post-laminectomy scarring. He thought the pain would con
tinue but would probably lessen with the passage of time.•
He doubted that claimant would be able to return to her reg
ular work as a waitress. The claim was closed by a Determin
ation Order dated May 2, 1977 which awarded claimant 160° for
50% unscheduled low back disability and temporary total dis
ability benefits from June 25, 1974 through April-7, 1977.

#
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again saw Dr. Campagna on July 21, 1977 who, 
after examining claimant, found no objective evidence of or
ganic disease of the central or peripheral !nervous system at 
th~t t~m~, tt~ ~t~t~~ th~t 9n1y symptomati1 treatme~t was indi
cated. On September 7, 1977 Dr. Campagna wrote the carrier 
that he had examined claimant on July 21, 1977 and had sent 
a c'opy of his report to the carrier on AugJ.st 1. · He stated 
in this letter that he felt that the claimJnt should be re
ferred to the Portland Pain Clinic for further evaluation, 
however, he had inadver.tently omitted to state that in his 
examination report; he asked the carrier t6 see that it was 
done and that claimant be informed. l 

On October 12, 1977 Dr. Campagna advised claimant's 
attorney that he had recommended claimant'~ referral to the 
Pain Clinic by the carrier and it had subsJquently informed 
him that it was refusing to make such refetral. After the 
refusal, claimant was then seen by Dr. Yam6dis who felt that 
claimant should not undergo any further exploratory procedures 
inasmuch as she was suffering from arachnoiditis and had been 
explored three times. He recommended thaticlaimant be seen 
by Dr. Gallo at the University of Oregon Health Sciences 
Center. He also thought possibly a pain p{ocedure· should 
~1a~~~~rtaken with the implantation of a dlrsal column stim-

On April 26, 1978 the carrier contacted Dr. Seres at 
the Northwest Pain Center and arranged for claimant to be 
seen at his facility. 

Claimant contends that her compensation for temporary 
total disability should not have been cut 6ff on April 7, 
1977, the date she was examined by Dr. Pet~rson, but that she 
was entitled to have her compensation for temporary total 
disability either from that day forward orlfrom July 21, 
1977, the date of Dr. Campagna's exarninati9n, which, by a 
later letter from Dr~ Campagna to the carrter, indicated 
claimant should be referred to the Pain Clinic. The employer 
contends that the claim was properly close~ and that the re
ferral to the Pain Center on April 26, 1978 was pursuant 
to ORS 656.245. 

. . 

The ALJ held that the compensation for temporary total 
disability ordinarily continued until a worker returned to 

I regular work, was released by a doctor to return to regular 
work, or there had been a determination th!t the worker's con
dition was· medically. stationary pursuant tt ORS 656.268. 

He concluded that temporary total disability related 
mbre specifically to'inability to work rat~er than physical 
status and that the compensation therefor ~tops when an in
jured worker is medically stationary and the attending physi
cian authorizes his return to employment. 
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claimant again saw Dr. Campagna on July 21, 1977 who,
after examining claimant, found no objective evidence of organic disease of the central or peripheraljnervous system at

He symptomatic treatment was indi
cated. On September 7, 1977 Dr. Campagna wrote the carrier
that he had examined claimant on July 21, 1977 and had sent
a copy of his report to the carrier on August 1. He stated
in this letter that he felt that the claimant should be re
ferred to the Portland Pain Clinic for further evaluation,
hov/ever, he had inadvertently omitted to state that in his
examination report; he asked the carrier to see that it was
done and that claimant be informed.

On October 12, 1977 Dr. Campagna advised claimant's
attorney that he had recommended claimant's referral to the
Pain Clinic by the carrier and it had subsequently informed
him that it was refusing to make such referral. After the
refusal, claimant was then seen by Dr, Yamodis who felt that
claimant should not undergo any further exploratory procedures
inasmuch as she was suffering from arachnoiditis and had beenexplored three times. He recommended that|claimant be seen
by Dr. Gallo at the University of Oregon Health Sciences
Center. He also thought possibly a pain procedure should
be undertaken with the implantation of a dorsal column stim
ulator .

On April 26, 1978 the carrier contacted Dr. Seres at
the Northwest Pain Center and arranged for
seen at his facility.

claimant to be

Claimant contends that her compensation for temporary
total disability should not have been cut off on April 7,
1977, the date she was examined by Dr. Peterson, but that she
was entitled to have her compensation for temporary totaldisability either from that day forward or|from July 21,
1977, the date of Dr. Campagna's examination, which, by a
later letter from Dr'. Campagna to the carrier, indicated
claimant should be referred to the Pain Clinic. The employer
contends that the claim was properly closed and that the re
ferral to the Pain Center on April 26, 1978 was pursuant
to ORS 656.245.

The ALJ held that the compensation for temporary total
disability ordinarily continued until a worker returned to
regular work, was released by a doctor to return to regular
work, or there had been a determination that the v/orker's con
dition was' medically stationary pursuant to ORS 656.268.

He concluded that temporary total disability relatedmore specifically to'inability to work ratAer than physical
status and that the compensation therefor stops when an injured worker is medically stationary and tAe attending physi
cian authorizes his return to employment.
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Board, on de nova review, finds that claimant had 
been under the treatment of Dr. Campagna up until the time 
of her claim closure and following such closure. Following 
her last treatment and examination by Dr. Campagna she was 
examined by Dr. Yamodis who recommended examination referral 
to the University of Oregon Health Sciences Center and she 
was also examined by Dr. Paxton. Following the submission 
of reports from these doctors a referral was made by the in
surance carrier to Dr. Seres at the Northwest Pain Clinic. 
At that time the carrier advised Dr. Seres to accept its 
letter as its authorization for admittance to the Pain Cen
ter for treatment "per your recommendations". 

The ALJ apparently believed that because Dr. Yamodis 
and Dr. Paxton and Dr. Campagna all found that no further 
surgery was necessary this could be equated with a situation 
where~ W6tk~r ~ould continuG to bg gmploy@d but entitled to 
receive medical care. However, the evidence in the record 
indicates that claimant was not able to ·return to the labor 
market. She not only was not employed but she received re
peated referrals to doctors and eventually to the Northwe~t 
Pain Center. The latter referral was authorized by the car
rier. 

The Northwest Pain Center does not treat outpatients, 
therefore, it is obvious that claimant was not available for 
employment during the period of time she was at the Pain Cen
ter and the evidence is also persuasive that because of her 
subsequent medical treatment after the claim was closed on 
May 2, 1977 that rather than being available for employment 
claimant was constantly undergoing a treatment program di
rected towards the improvement of her condition. 

The ALJ felt that this program could be treated under 
the provisions of ORS 656.245 but he overlooks the fact that 
the provisions of this statute do not apply when time loss is 
involved. 

The Board concludes that claimant 1 s condition was not 
medically stationary at the time her claim was closed but 
that claimant was under active confining medical care and 
treatment beyond April 7, 1977, therefore, was entitled to 
receive temporary total disability benefits until her con
dition became medically stationary at which time she is 
entitled to have a new evaluation of the extent of her per
manent partial disability. 

ORDER 

The order of the ALJ, dated June 9, 1978, is reversed.,.'. 
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The Board, on de novo review, finds that claimant had
been under the treatment of Dr. Campagna up until the time
of her claim closure and following such closure. Following
her last treatment and examination by Dr. Campagna she was
examined by Dr, Yamodis who recommended examination referral
to the University of Oregon Health Sciences Center and she
was also examined by Dr. Paxton. Following the submission
of reports from these doctors a referral was made by the in
surance carrier to Dr. Seres at the Northwest Pain Clinic.
At that time the carrier advised Dr. Seres to accept its
letter as its authorization for admittance to the Pain Cen
ter for treatment "per your recommendations".

The ALJ apparently believed that because Dr. Yamodis
and Dr. Paxton and Dr. Campagna all found that no further
surgery was necessary this could be equated with a situation
where a worlisi* cfluld Gontinue to bQ Qmploy@d but entitled toreceive medical care. However, the evidence in the record
indicates that claimant was not able to 'return to the labor
market. She not only was not employed but she received re
peated referrals to doctors and eventually to the Northwest
Pain Center. The latter referral was authorized by the car
rier .

The Northwest Pain Center does not treat outpatients,
therefore, it is obvious that claimant was not available for
employment during the period of time she was at the Pain Cen
ter and the evidence is also persuasive that because of her
subsequent medical treatment after the claim was closed on
May 2, 1977 that rather than being available for employment
claimant was constantly undergoing a treatment program di
rected towards the improvement of her condition.

The ALJ felt that this program could be treated under
the provisions of ORS 656.245 but he overlooks the fact that
the provisions of this statute do not apply when time loss is
involved.

•The Board concludes that claimant's condition was not
medically stationary at the time her claim v/as closed but
that claimant was under active confining medical care and
treat.ment beyond April 7, 1977, therefore, was entitled to
receive temporary total disability benefits until her con
dition became medically stationary at v/hich time she is
entitled to have a new evaluation of the extent of her per
manent partial disability.

ORD R
The order of the ALJ, dated June 9, 1978, is reversed

m

m

m
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claim is remanded to the employer and its 
I 

carrier to be accepted and for ~~e pay~entiof ~ompensation, 
as provided by law, commencing o'ri April 8, :1977 and unti-1 
claimant's claim is closed pursuant to the provisions of 
ORS 656.268. 

Claimant's attorney is awarded as a reasonable attor
ney's fee for his services at Board review! a sum equal to 25% 
of the compensation awarded claimant by this order for tempor
ary total disability, payable out of said compensation as paid, 
not to exc~ed a maximum of $500. When cla~mant's claim is 
again closed pursuant to the provis~ons oflORS 656.268 claim
ant's attorney shall be entitled to an attornev's fee equal 
to 25% of any compensation for permanent phrti~l disability 
which may be awarded to claimant by the o~hermination Order, 
payable ·out of said compensation for permahent partial dis
ability as paid, not to exceed $2,300. 

CLAIM NO. ·we 124867 

MILTON J. OFSTHUN, CLAIMANT 
Own Motion Determination 

December 19, 1978 

Claimant sustained a compensable injury to his left 
ear on January 27, 1971 when, while he was !using a cutting 
torch overhead, a hot piece of slag fell into the ear. Be
cause of the pain, claimant saw Dr.· Johans~n on February 5, 
1971. Later that month, Dr. Johansen indidated that claimant 
had a definite perforation in the tenso~ p~rtion of the tym
panic membrane. Surgery was performed on March 11, 1971 to 
correct the problem and claimant continued !under the care of 
Dr. Johansen. On June 7, 1972 he indicated that claimant's 
claim could be closed. 1 

I 
i 

Claimant's claim was originallv closed as a "medical-
only" on March 9, 1971; however, a Det~rmiriation Order, dated 
June 21, 1972, granted claimant compensation for temporary 
total disability to March 29, 1971, less trme worked. Claim
ant appealed and, pursuant to a stipulation approved on Nov
ember 6, 1972, claimant was granted compen~ation equal to 15° 
for loss of the left ear. 

I 

Dr. Johansen, on April 29, 1975, fdund a breakdown of 
the left tympanic membrane graft area with !an acute infection 
and, when treatment failed to improve clai~ant's situation, 
a left tympanoplasty was performed on Apri] 30, 1976. The 
carrier reopened claimant's claim with time loss benefits com
mencing on April 30, 1976. Claimant appar~ntly returned to 
work on May 1 7, 19 7 6 al though he continued ,to receive treat
ment. 
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m
claimant's claim is remanded to the employer and its

carrier to be accepted and for the paymentjof compensation,
as provided by law, commencing on April 8,11977 and until
claimant's claim is closed pursuant to the
ORS 656.268.

provisions of

Claimant's attorney is awarded as a reasonable attorney's fee for his services at Board review] a sum equal to 25%
of the compensation awarded claimant by this order for tempor
ary total disability, payable out of said compensation as paid,
not to exceed a maximum of $500. When claimant's claim isagain closed pursuant to the provisions of| ORS 656.268 claim
ant's attorney shall be entitled to an attorney's fee equal
to 25% of any compensation for permanent partial disability
which may be awarded to claimant by the Determination Order,
payable out of said compensation for permanent partial dis
ability as paid, not to exceed $2,300.

CLAIM NO. • WC 124 8 67
MILTON J. OFSTHUN, CLAIMANT
Own Motion Determination

December 19, 1978

Claimant sustained a compensable injury to his leftear on January 27, 1971 when, while he was jusing a cutting
torch overhead, a hot piece of slag fell into the ear. Be
cause of the pain, claimant saw Dr.- Johansen on February 5,
1971. Later that month. Dr. Johansen indicated that claimant
had a definite perforation in the tensor portion of the tym
panic membrane. Surgery was performed on March 11, 1971 tocorrect the problem and claimant continued [under the care of
Dr. Johansen. On June 7, 1972 he indicated that claimant's
claim could be closed.

Claimant's claim was originally closed as a "medical-
only" on March 9, 1971; however, a Determination Order, dated
June 21, 1972 , granted claimant compen.sation for temporary
total disability to March 29 , 1971, less time v;orked. Claim
ant appealed and, pursuant to a stipulation approved on Nov
ember 6, 1972, claimant was granted compensation equal to 15°
for loss of the left ear. i

Dr. Johansen, on April 29, 1975, found a breakdown of
the left tympanic membrane graft area with |an acute infection
and, when treatment failed to improve claimant's situation,
a left tympanoplasty was performed on April 30, 1976. The
carrier reopened claimant's claim with time loss benefits com
mencing on April 30, 1976, Claimant apparently returned to
work on May 17, 1976 although he continued -to receive treat
ment. !
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On October 4 , 1978 Dr. Johansen indicated that claim
ant’s claim could be closed although it was felt that he could 
suffer further breakdown of his left tympanic membrane with 
the possibility of infection.

On October 30, 1978 the carrier requested a determin
ation of claimant's present disability. The Evalu&ti&h Divi
sion of the Workers' Compensation Department recommends that 
claimant.be granted compensation for temporary total disability 
from April 30, 1976 through May 16, 1976, less time worked.

The Board concurs in this recommendation.
■ ■ ORD R

Claimant is hereby granted compensation for temporary 
total disability from April 30, 1976 through May 16, 1976, 
less time worked. The latest report from the carrier indicates 
that this compensation has already been paid to claimant.

#

WCB CAS  NO. 77-5444 December 19, 1978

J SSI  W. POW RS, CLAIMANT 
A.C. Roll, Claimant's Atty.
Roger R. V7arren, Defense Atty.
Own Motion OrderReferring Matter for Consolidated Hearing

On November 13, 1978 claimant,     
        

          
         

         
        

         
          

        
      
    

          
        

    
         

            
            
           
         
         

On October 4, 1978 Dr. Johansen indicated that claim
ant's claim could be clos~d although it was felt tha£ he could 
su~fer further breakdown of his left tyrnpanic membrane with 
the possibility of infection. 

On October 30, 1978 the carrier requested a determin

ation of cla1mant 1s presen~ J!sabllily. The R~~lUA~io~ Divi
sion of the ,vorkers I Compensation Depurtment recommends that 
claimant.be granted compensation for temporary total disability· 
from April 30, 1976 through May 16, 1976, less time worked. 

The Doard concurs in this recommendation. 

ORDER 

Claimant is hereby granted compensation for temporary 
total disability from April 30, 1976 through May 16, 1976, 
less time worked. The latest report from the carrier indicates 
that this compensation has already been paid to claimant. 

WCB CASE NO. 77-5444 

JESSIE W. POWERS, CLAIMANT 
A.C. Roll, Claimant's Atty. 
Roger R. Warren, Defense Atty. 
Own Motion Order 

December 19, 1978 

Referring Matter for Consolidated Hearing 

On November 13, 1978 claimant, by and through his 
attorney, requested 01·rn motion relief from the Board pur
suant to ORS 656.278 for the purpose of reopening claimant's 
claim for an industrial injury incurred in 1966 while claim
ant was 8l71ployed by Til lamc:,c,k Veneer Company. The workers' 
compensation coverage was provided by Employers Insurance of 
Wansa.n, 

~~::-r1i.rc~11:..- 1 .;;- <"'~] :t::~ ·,.,f~.s cJ.os2d bjr i)e:"C~:::J~it~'li .. -:-:~::=.()!'l Orders 
dated September 1, 1969 and August 1, 1~72 which gave 
claimant compensation in the aggregate of 76.8° for perman
ent partial disability. Claimant's aggravation rights ex
pired on September 23, 1974. 

On December 1, 1978 the carrier, bv and through one 
of its attorneys, responded i r: opi;.,us it. ·i.c•n tu cla :un2..irt: .s r,:,
quest for own motion relief. 

On April 2, 1977 claimant, while walking up some 
stairs, turned and, at that time, felt pain in his low back 
and ha~ p2ralysis of his legs and arms; he collapsed to the 
floor a.nd was taken to the hospital by an a.rnbulanCE!. On 
July 7, 1977 claimant requested that Wausau accept his 
c]aim on an aggravation basis. They denied on the grounds 
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by and through his
attorney, requested ov/n motion relief from the Board pur
suant to ORS 656.278 for the purpose of reopening claimant's
claim for an industrial injury incurred in 1966 while claim
ant v;as employed by Tillamook Veneer Company. The workers'
compensation coverage v.-as provided by  mployers Insurance of
Wausau„

ClaimaiiL' s r;],a::m. v/a-s closed by Detejuni rution Orders
dated September 1, 1969 and August 1, 1972 vahich g^ave
claimant compensation in the aggregate of 76.8° for perman
ent partial disability. Claimant's aggravation rights ex
pired on September 23, 1974.

On December 1, 1978 the carrier, by and through one
of its attorneys, responded i.n opposition to Claxiaant's re
quest for own motion relief.

On April 2, 1977 claimant, while walking up some
stairs, turned and, at that time, felt pain in his low back
and hsd paralyses of his legs and arms; he collapsed to the
floor and was taken to the hospital by an ambulance. On
July 7, 1977 claimant requested that Wausau accept his
claim on an aggravation basis. They denied on the grounds #
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that claimant's rights to file~ claim for!aggravation had 
expired. ! 

I 

On November 1, 1978 claimant filedja request for hear
ing on the propriety of this denial (WCB Casp No. 77-5444) 
and also requested that in t.he "'-'i8nt. that the Board saw fit 
to refer claimant's request for own motionirelief to its 
Hearings Division to determine the merits thereof that the 
same be consolidated with the heari~g in wtB Case No. 77-5444 
because both cases involve the same partieJ, the same factsJ 
and the same issues. I 

The Board, after consideration of the entire matter, 
concludes that claimant's request for a consolidated hearing 
should be granted and, therefore, refers the claimant's re
quest for own motion relief to its Hearing~ Division to be 
set down for hearing at the Bame time the iBBUeB in WCB C~Be 
No. 77-5444 are heard. 

The Administrative Law Judge (ALJ) shall take evidence 
on the merits of claimant's request for own motion relief and, 
upon conclusion of the hearing, shall caus~ to be prepared the 
transcript of the proceedings, a copy of w6ich will be fur
nished to the Board together with the recommendations of the 
ALJ. I 

WCB CASE NO. 78-1061 

CHARLES R. SHANNON, CLAIMANT 
Ralf H. Erlandson, Claimant's Atty. 
Jones, Lang, -Klein, Wolf & Smith, 

Defense Atty. 
Amended Order on Review 

I 

I 
December 19, 1979 

On November 22, 1978 an Order on Review was entered 
in the above entitled matter which modified the Administrative 
Law Judge 1 s (ALJ) order of May 19, 1978 and awarded claimant 
compensation for temporary total disability from May 20, 1976 
through June 28, 1977. The order also allqwed the employer 
to offset the compensation which it had pa~d claimant for 
temporary total. disability from June 28, 1~77 through Dec
ember 22, -1977 against the award for permarient partial dis
ability gianted claimant by the ALJ's ordel. 

I 
1 

The ALJ had increased the award foi permanent partial 
disability by 32° and the Board has now been advised that 
pending appeal the entire amount of the intreased compensa
tion for permanent partial disability was paid out and, there
fore, there is nothing against which it no~·can offset its 
overpayment of compensation for temporary total disability. 
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On November 1, 1978 claimant filed |a request for hear
ing on the propriety of this denial (WCB Case No. 77-5444)
and also requested that in the event rhat. the Board saw fitto refer claimant's request for own motion|relief to its
Hearings Division to determine the merits thereof that the
same be consolidated with the hearing in WCB Case No. 77-5444
because both cases involve the same parties, the same facts,and the same issues.

The Board, after consideration of the entire matter,
concludes that claimant's request for a consolidated hearing
should be granted and, therefore, refers the claimant's re
quest for own motion relief to its Hearings Division to be
set down for hearing at the same time the issues in WCB CaseNo. 77-5444 are heard.

The Administrative Law Judge (ALJ) shall take evidence
on the merits of claimant's request for own motion relief and,
upon conclusion of the hearing, shall cause to be prepared the
transcript of the proceedings, a copy of which will be fur
nished to the Board together with the recommendations of the
ALJ.

that claimant's rights to file a claim forjaggravation had
expired.

WCB CAS NO. 78-1061 December 19, 1979
CHARL S R. SHANNON, CLAIMANT
Ralf H.  rlandson, Claimant's Atty.
Jones, Lang, Klein, Wolf & Smith,

Defense Atty.
Amended Order on Review

On November 22, 1978 an Order on Review was entered
in the above entitled matter which modified the Administrative
Law Judge's (ALJ) order of May 19, 1978 and awarded claimant
compensation for temporary total disability from May 20, 1976
through June 28, 1977. The order also allowed the employer
to offset the compensation v/hich it had paid claimant for
temporary total disability from June 28, 1977 through Dec
ember 22, '1977 against the award for permanent partial dis
ability granted claimant by the ALJ's order.

The ALJ had increased the award for permanent partial
disability by 32° and the Board has now been advised that
pending appeal the entire amount of the increased compensa
tion for permanent partial disability was paid out and, there
fore, there is nothing against v/hich it now can offset its
overpayment of compensation for temporary total disability.
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employer requested the Board to amend its order 
and allow it to offset the overpayment for temporary total 
disability against any future payments of disability which 
may be granted claimant if his claim should later be reopened. 

The Board,,after giving consideration to the request 
made by the employer, concludes that there is justification 
for granting the request. 

ORDER 

The second sentence of the second paragraph under the 
"Order" portion of the Order on Review entered in the above 
entitled matter on November 22, 1978 is deleted and the fol
lowing sentence is inserted in lieu thereof: 

"The employer is entitled to offset the 
compensation it paid to claimant for tem
porary total disability from June 28, 
1977 through December 2, 1977 against any 
future award which claimant may receive 
for tempora~y total disability or perman
ent. partial d:i.s.ability as a result of his 
industrial injury sustained on May 1, 1976." 

In all other respects the Order on Review entered on 
Novemb@r 22; 1975 in th~ Q~9Y~ entitled matter is ratified 
and reaffirmed. 

WCB CASE NO. 78-1235 

JOSEPH JACOBSON, CLAIMANT 
Dye & Olson, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by the SAIF 

December 20, 1978 

Reviewed by Board Members Wilson and Phillips. 

The State Accident Insurance Fund seeks Board review 
of the Admini.strative Law Judge'. s (ALJ) order which ordered 
it to pay temporary total disability benefits from March 18, 
1977 through becember 7, 1977 plus additional compensation 
equal to 10% of said compensation as a penalty and awarded 
claimant's attorney an attorney's fee. 

Claimant suffered a compensable injury on November 
18, 1973. A Determination Order in October 1974 granted 
claimant compensation for 96° and a March 7, 1975 Stipula
tion granted an additional 56°. 
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The employer requested the Board to amend its order
and allow it to offset the overpayment for temporary total
disability against any future payments of disability which
may be granted claimant if his claim should later be reopened

The Board,,after giving consideration to the request
made by the employer, concludes that there is justification
for granting the request.

ORD R
The second sentence of the second paragraph under the

"Order” portion of the Order on Review entered in the above
entitled matter on November 22, 1978 is deleted and the fol
lowing sentence is inserted in lieu thereof:

"The employer is entitled to offset the
compensation it paid to claimant for tem
porary total disability from June 28,
1977 through December 2, 1977 against any
future av^7ard which claimant may receive
for temporary total disability or perman
ent partial dj.sability as a result of his
industrial injury sustained on May 4, 1976."
In all other respects the Order on Review entered on

November 11, 1978 in tbs abeve entitled matter is ratified
and reaffirmed.

WCB CAS NO. 78-1235 December 20, 1978
JOS PH JACOBSON, CLAIMANT
Dye & Olson, Claimant’s Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by the SAIF

Reviewed by Board Members Wilson and Phillips.
The State Accident Insurance Fund seeks Board review

of the Administrative Lav; Judge's (ALJ) order which ordered
it to pay temporary total disability benefits from March 18,
1977 through December 7, 1977 plus additional compensation
equal to 10% of said compensation as a penalty and awarded
claimant's attorney an attorney's fee.

Claimant suffered a compensable injury on November
18, 1973. A Determination Order in October 1974 granted
claimant compensation for 96° and a xMarch 7, 1975 Stipula
tion granted an additional 56°.

%
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subsequently filed an aggravation claim and 
an Opinion and Order of an ALJ, dated November 22, 1977, re
manded his claim to the Fund for·acceptance and payment of 
compensation to which claimant was entitled (WCB Case No. 
77-3097). There was very little medical evidence presented 
at that hearing and the ALJ had based his finding.on the 
claimant's credible testimony, no evidence of ~n interven
ing injury and the fact that treatment being given claimant 
was, in purt, curative. 

The Board, by its Order on Review of April 19, 1978, 
reversed the ALJ 1 s order and approved the Fund's denial of 
claimant's aggravation. claim. ---· 

The Fund paid claimant temporary total disability 
compensation until March 17, .1977, the date of its denial, 
and then provided claimant medical benefits under the pro
visions of ORS 656.245. The present issue before this ALJ 
and the Board is whether claimant is entitled to temporary 
total disability compensation after March 17, 1977. 

Claimant's attorney wrote to Dr. Buza· after the entry 
of the first ALJ's Opinion and Order asking him if claimant 
was entitled to any further time loss benefits. On January 
2, 1978 Dr. Buza indicated that, in his opinion, claimant 
had been unable to work from March 17, 1977 until December 
7, 1977. Upon receipt of this letter, the Fund still re
fused to pay claimant temporary total disability benefits. 

The ALJ found, considering the first ALJ's Opinion 
and Order and the fact that medical payments were being made 
under the provisions of ORS ~56.245, that Dr. Buza's letter 
of January 2~ 1978 made it quite clear that claimant was en
titled to temporary total disability payments until the date 
he was considered to be medically stationary, December 7, 
1977. The fact that.the Fund refused to pay because there 
was no medical support presented at the first hearing has no 
merit. The Opinion ~nd Order, issued on November 22, 1977, 
must be followed until the time it was reversed by the Board. 
Based upon the finding by the ALJ that the Fund unreasonably 
withheld compensation from the claimant, he assessed a pen
alty a·gainst it in the amount of 10% of the temporary total 
disability due and owing claimant. 

The Board, after de novo review, finds that Dr. Buza's 
letter is not the controlling factor in determining claim
ant's entitlement to compensation for temporary total disabil
ity. The Opinion and Order of the first ALJ remanded the 
claim to the Fund for acceptance as a compensable claim fo~. 
aggravation. Whether this remand was proper in the absence of 
medical verification of claimant's inability to work is not 
relevant; the Fund was obligated to comply with the ALJ's 
order to accept and to pay to claimant benefits to which 
he was entitled from the date of the ALJ's order and until 
said order vas reversed by the Board. 
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Claimant subsequently filed an aggravation claim and
an Opinion and Order of an ALJ, dated November 22, 1977, re
manded his claim to the Fund for acceptance and payment of
compensation to which claimant was entitled (WCB Case No.
77-3097). There was very little medical evidence presented
at that hearing and the ALJ had based his finding .on the
claimant's credible testimony, no evidence of an interven
ing injury and the fact that treatment being given claimant
was, in part, curative.

The Board, by its Order on Review of April 19, 1978,
reversed the ALJ's order and approved the Fund’s denial of
claimant's aggravation claim.

The Fund paid claimant temporary total disability
compensation until March 17,.1977, the date of its denial,
and then provided claimant medical benefits under the pro
visions of ORS 656.245. The present issue before this ALJ
and the Board is whether claimant is entitled to temporary
total disability compensation after March 17, 1977.

Claimant's attorney wrote to Dr. Buza' after the entry
of the first ALJ's Opinion and Order asking him if claimant
was entitled to any further time loss benefits. On January
2, 1978 Dr. Buza indicated that, in his opinion, claimant
had been unable to work from March 17, 1977 until December
7, 1977. Upon receipt of this letter, the Fund still re
fused to pay claimant temporary total disability benefits.

The ALJ found, considering the first ALJ's Opinion
and Order and the fact that medical payments were being made
under the provisions of ORS 656.245, that Dr. Buza's letter
of January 2, 1978 made it quite clear that claimant v;as en
titled to temporary total disability payments until the date
he was considered to be medically stationary, December 7,
1977. The fact that.the Fund refused to pay because there
was no medical support presented at the first hearing has no
merit. The Opinion and Order, issued on November 22, 1977,
must be followed until the time it was reversed by the Board.
Based upon the finding by the ALJ that the Fund unreasonably
withheld compensation from the claimant, he assessed a pen
alty against it in the amount of 10% of the temporary total
disability due and ov/ing claimant.

The Board, after de novo review, finds that Dr. Buza's
letter is not the controlling factor in determining claim
ant's entitlement to compensation for temporary total disabil
ity. The Opinion and Order of the first ALJ remanded the
claim to the Fund for acceptance as a compensable claim for.,
aggravation. Whether this remand was proper in the absence of
medical verification of claimant's inability to work is not
relevant; the Fund was obligated to comply with the ALJ's
order to accept and to pay to claimant benefits to which
he was entitled from the date of the ALJ's order and until
said order was reversed by the Board.
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failure to do so in direct defiance of the pro
visions of ORS 656.313 required the second ALJ to order the 
Fund to pay claimant the compensation for temporary total 
disability that the first ALJ had ordered it to pay and to 
assess it a penalty for such failure. 

ORDER 

The crder of the ALJ, dated June 29, 1978, is affirmed. 

Claimant's attorney is hereby granted as a reasonable 
attorney 1s lee for his service~ ih t6~h~~ti~n with thig Board 
review the sum of $200, payable by the Fund. 

WCB CASE NO. 77-7844 

EDWARD R. MORGAN, CLAIMANT 
Welch, Bruun, Green & Caruso, 

Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Order Granting Motion to Reconsider and 

Abating Order on R~view 

December 20, 1978 

On November 28, 1978 the Board entered its Order on 
Review in the above entitled matter which affirmed and adopted 
the Opinion and Order of the Administrative Law Judge dated 
March 31, 1978 which had affirmed the Determination Order 
dated December 29, 1977 whereby claimant was granted no com
pensation for permanent partial disabili~y. 

On December 14, 1978 claimant, by and through his at
torney, petitioned the Board for reconsideration by the Board 
of its Order on Review, contending that the record of the hear
ing establishes that claimant did sustain a permanent disabil
ity as a result of his industrial accident of May 14, 1975. 
The petition also asked for an order from the Board abating 
its Order on Review dated November 28, 1978 in order to per
mit the Board adequate opportunity to give full reconsideration 
to that order. 

Under the provisions of ORS 656.295(8) an order of the 
Board is final unless an appeal is taken therefrom within 30 
days after the date of said order. The above entitled matter, 
therefore, would have to be appealed no later than December 
28, 1978 which might not give the Board adequate time to recon
sider its order. The Board, therefore, concludes that the 
petition for reconsideration of its Order on Review entered ,., 
in the above entitled matter on November 28, 1978 and for an 
order abating said order until the Board can give reconsider
ation thereto should be granted. 

IT IS SO ORDERED. 
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Its failure to do so in direct defiance of the pro
visions of ORS 656.313 required the second ALJ to order the
Fund to pay claimant the compensation for temporary total
disability that the first ALJ had ordered it to pay and to
assess it a penalty for such failure.

#

ORD R
The order of the ALJ, dated June 29, 1978, is affirmed
Claimant's attorney is hereby granted as a reasonable

attorney’s fee for his services in dohht^dfiflh With thiS BOdld
review the sum of $200, payable by the Fund.

WCB CAS NO. 77-7844 December 20, 1978

 DWARD R. MORGAN, CLAIMANT
Welch, Bruun, Green & Caruso,

Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Order Granting Motion to Reconsider and
Abating Order on Reviev;

On November 28, 1978 the Board entered its Order on
Review in the above entitled matter which affirmed and adopted
the Opinion and Order of the Administrative Law Judge dated
March 31, 1978 which had affirmed the Determination Order
dated December 29, 1977 v/hereby claimant was granted no com
pensation for permanent partial disability.

On December 14, 1978 claimant, by and through his at
torney, petitioned the Board for reconsideration by the Board
of its Order on Review, contending that the record of the hear
ing establishes that claimant did sustain a permanent disabil
ity as a result of his industrial accident of May 14, 1975.
The petition also asked for an order from the Board abating
its Order on Review dated November 28, 1978 in order to per
mit the Board adequate opportunity to give full reconsideration
to that order.

Under the provisions of ORS 656.295(8) an order of the
Board is final unless an appeal is taken therefrom within 30
days after the date of said order. The above entitled matter,
therefore, would have to be appealed no later than December
28, 1978 which might not give the Board adequate time to recon
sider its order. The Board, therefore, concludes that the
petition for reconsideration of its Order on Review entered
in the above entitled matter on November 28, 1978 and for an
order abating said order until the Board can give reconsider
ation thereto should be granted.

IT IS SO ORD R D.

m

#
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CASE NO. 77-3697 

JAMES E. PARSON, CLAIMANT 
Pozzi, Wilson, Atchison, Kahn & 

O'Leary, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by the SAIF 

December 20, 1978 

Reviewed by Board Members Wilson and Phillips. 

The State Accident Insurance Fund requests Board review 
of the order of the Administrative Law Judge (ALJ) which awarded 
claimant ~ompensation equal to 320° for 100% unscheduled perman
ent partial disability resulting from injury to claimant's low 
back and the resulting incapacitating effect of the anxiety, 
depression and hysterical neurosis, conversion type. 

Claimant sustained a compensable injury on August 20, 
1973 when he fell backwards off a step while handling lumber. 
Claimant wrenched his back and received treatment first by Dr. 
Obye on September 5, 1973. His condition worsened and he was 
unable to continue work. Back surgery was performed by Dr. 
Serbu on December 18, 1973. Claimant had a good recovery and 
was released to commence work on February 1974. 

After returning to work his back continued to bother 
claimant and a second lumbar laminectomy was performed by Dr. 
Serbu on April 5, 1974. Claimant returned to work on June 17, 
1974, however, by June 26, 1974 Dr. Serbu was convinced that 
claimant could not do heavy mill work. Claimant has done no 
heavy work since June 1974, although he has done odd jobs in 
Texas and Or~gon for short periods of time. Whenever he has 
attempted to work his back has bothered him. 

Claimant's claim was first closed by a· Determination 
Order dated January 27, 1975 which awarded claimant compensation 
equal to 64° for 20% unscheduled low back disability. Pursuant 
to_a Stipulated Order, approved on April 10, 1975, claimant was 
granted an additional 32° which gave him a total award of 96° 
for 30% unscheduled disability. 

In October 1976 Dr. Matteri examined claimant as did 
Dr. Boots. The prospects for claimant's return to heavy 
labor were poor and in November 1976 claimant was hospital
ized for bed rest. 

Claimant's claim had been reopened sometime subsequent 
to the approval of the stipulation and claimant was seen and/or 
examined by Drs. Nelson and Fry. The latter discharged claim
ant from the hospital in December 1976, noting that the myelo
gram taken suggested a herniated disc at L-5,S~l on the left 
and probably, to a milder degree, bilaterally at L-4,L-5. Dr. 
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WCB CAS NO. 77-3697 December 20, 1978

JAM S  . PARSON, CLAIMANT
Pozzi, Wilson, Atchison, Kahn &

O'Leary, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by the SAIF

Reviewed by Board Members Wilson and Phillips.
The State Accident Insurance Fund requests Board review

of the order of the Administrative Law Judge (ALJ) v;hich awarded
claimant compensation equal to 320° for 100% unscheduled perman
ent partial disability resulting from injury to claimant's lov;
back and the resulting incapacitating effect of the anxiety,
depression and hysterical neurosis, conversion type.

Claimant sustained a compensable injury on August 20,
1973 when he fell backwards off a step while handling lumber.
Claimant v;renched his back and received treatment first by Dr.
Obye on September 5, 1973. His condition v/orsened and he was
unable to continue work. Back surgery was performed by Dr.
Serbu on December 18, 1973. Claimant had a good recovery and
was released to commence work on February 1974.

After returning to work his back continued to bother
claimant and a second lumbar laminectomy was performed by Dr.
Serbu on April 5, 1974. Claimant returned to work on June 17,
1974 , however, by June 26 , 1974 Dr. Serbu v;as convinced that
claimant could not do heavy mill work. Claimant has done no
heavy work since June 1974, although he has done odd jobs in
Texas and Oregon for short periods of tim.e. Whenever he has
attempted to work his back has bothered him.

Claimant's claim was first closed by a' Determination
Order dated January 27, 1975 which awarded claimant compensation
equal to 64° for 20% unscheduled low back disability. Pursuant
to a Stipulated Order, approved on April 10, 1975, claimant was
granted an additional 32° which gave him a total award of 96°
for 30% unscheduled disability.

In October 1976 Dr. Matter! examined claimant as did
Dr. Boots. The prospects for claimant's return to heavy
labor were poor and in November 1976 claimant was hospital
ized for bed rest.

m

Claimant's claim had been reopened sometime subsequent
to the approval of the stipulation and claimant was seen and/or
examined by Drs. Nelson and Fry. The latter discharged claim
ant from the hospital in December 1976, noting that the myelo
gram taken suggested a herniated disc at L-5,S-1 on the left
and probably, to a milder degree, bilaterally at L-4,L-5. Dr.
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advised claimant to continue home care with directions 
to use the transcutaneous stimulator. Neithei Dr. Nelson nor 
Dr. Fry, who was working with him, had decided at that time 
upon a further disposition of claimant's case. 

On February 16, 1977 claimant was seen by the physicians 
at Orthopaedic Consultants who, based upon their examination, 
found the loss of function relating to claimant's back to be mildly 
moderate. They felt that claimant's case was stationary and 
could be closed. Claimant could not return to his same occu
pation as a mill worker even with limitations; h6wever, he could 
perform some other occupations. Job placement was indicated and 
claimant, who had had a psychological examination, was not in 
need of a psychiatric evaluation. ?he doctors advised against 
any further surgery. Objective findings did not indicate that 
claimant's -~ondition was worse than that for which he had been 
previously awarded by the Determination Order and stipulation. 

The ALJ was unable to comprehend the rating of the three 
physicians at the Orthopaedic Consultants when considered with 
the reports of the other doctors who had examined claimant. 
The ALJ relied heavily on the reports of Dr. Nelson and Dr. 
Fry even though Dr .. Huesch, t~ whom claimant had been referred 
by Dr. Nelson, after examining claimant, concluded that claim
ant's subjective complaints were markedly exaggerated as com
pared to the objective findings. The ALJ was of the opinion 
that claimant's subjective findings were not exaggerated. 

The ALJ concluded that there was no way claimant could 
ever return to heavy labor based upon the medical reports and 
claimant's. testimony and the only type of work in which claim
ant had experience involved heavy manual labor which is now 
beyond his physical capacity. He found his educational and 
intellectual deficiencies precluded him from retraining for 
any type of sedentary work. He found that the claimant was a 
credible witness; he did not appear to be a malingerer and, 
if anything, claimant had failed to be an advocate of his 
disability in relating his history to the doctors. He finally 
concluded that claimant was entitled to an award of 320° which 
represents 100% unscheduled low back disability. In making 
this determination the ALJ took into consideration the element 
of anxiety and depression which resulted from the injury .. 

The Board, on de nova review, finds that the medical 
evidence will not support an award equal to 100% of the maximum 
allowable for an unscheduled disability. Claimant has been 
examined and/or treated by several doctors in addition to hav
ing surgery performed by Dr. Serbu. After being, initially, 
seen by Drs. Matteri and Boots he was referred to Dr. Nelson 
who hospitalized claimant for acute low back pain for eight 
days. Upon his discharge claimant saw Dr. Goats on December 
2, 1976 and at that time it was noted thc1.t claimant "was con
tinuing to improve" and was "doing better thc:i.n expected". 
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Nelson advised claimant to continue home care with directions
to use the transcutaneous stimulator. Neither Dr. Nelson nor
Dr. Fry, who was working with him, had decided at that time
upon a further disposition of claimant's case.

On February 16, 1977 claimant was seen by the physicians
at Orthopaedic Consultants who, based upon their examination,
found the loss of function relating to claimant's back to be mildly
moderate. They felt that claimant's case was stationary and
could be closed. Claimant could not return to his same occu
pation as a mill worker even with limitations; however, he could
perform some other occupations. Job placement was indicated and
claimant, who had had a psychological examination, was not in
need of a psychiatric evaluation. The doctors advised against
any further surgery. Objective findings did not indicate that
claimant's condition was worse than that for which he had been
previously awarded by the Determination Order and stipulation.

The ALJ was unable to comprehend the rating of the three
physicians at the Orthopaedic Consultants when considered with
the reports of the other doctors who had examined claimant.
The ALJ relied heavily on the reports of Dr. Nelson and Dr.Fry even though Dr. .Huesch, to^ whom claimant had been referred
by Dr. Nelson, after examining claimant, concluded that claim
ant's subjective complaints were markedly exaggerated as com
pared to the objective findings. The ALJ was of the opinion
that claimant's subjective findings were not exaggerated.

The ALJ concluded that there was no way claimant could
ever return to heavy labor based upon the medical reports and
claimant's, testimony and the only type of work in which claim
ant had experience involved heavy manual labor which is now
beyond his physical capacity. He found his educational and
intellectual deficiencies precluded him from retraining for
any type of sedentary \\'ork. He found that the claimant was a
credible v;itness; he did not appear to be a malingerer and,
if anything, claimant had failed to be an advocate of his
disability in relating his history to the doctors. He finallyconcluded that claimant was entitled to an award of 320° which
represents 100% unscheduled low back disability. In making
this determination the ALJ took into consideration the element
of anxiety and depression which resulted from the injury..

The Board, on de novo review, finds that the medical
evidence will not support an award equal to 100% of the maximum
allowable for an unscheduled disability. Claimant has been
examined and/or treated by several doctors in addition to hav
ing surgery performed by Dr. Serbu. After being, initially,
seen by Drs. Matter! and Boots he was referred to Dr. Nelson
who hospitalized claimant for acute low back pain for eight
days. Upon his discharge claimant saw Dr. Boots on December
2, 1976 and at that time it was noted that claimant "was con
tinuing to improve" and was "doing better than expected".

m

m
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being examined by Dr. Fry, in consultation with Dr. 
Nelson on December 16, 1976, it was decided that no further 
treatment would be afforded claimant. 

Claimant's claim was finally closed by a second Deter
mination Order dated March 25, 1977 which granted claimant no 
compensation for permanent partial disability in addition to the 
96° previously received by claimant as a result of the first 
Determination Order and the stipulated order. This claim clos
ure was based primarlly on the report of the Orthopaedic Con
sultants which stated that claimant could not return to his 
occupation as a mill worker but he could perform other occu
pations and that job placement was indicated. No further sur~· 
gery was advised and the loss of function with regard to his 
back at the time of the examination and due to the industrial 
injury was rated as mildly moderate. 

The ALJ chose to ignore the report of Ors. Wilson, Post, 
and Neall at the Orthopaedic Consultants, stating, " . the 
loss of function with regard to the back as mildly moderate is 
beyond the understanding of this administrative law judge, in the 
light of just a few of the quotations from other medical author
ities who examined the claimant to treat and to help the claim
ant". The Board finds nothing in the record which would justify 
this remark nor is there anything in the medical evidence it
self which would tend to contradict the findings of the three 
physicians. 

In his last report, dated November 11, 1977, Dr. Nelson 
expressed his opinion that claimant could be employable in an 
occupation not requiring significant use of the low back and sug
gested that the lack of personal motivation might tend to impede 
claimant's return to employment. 

Dr. Huesch, ~o whom claimant was referred by Dr. Nel
son, was of the opinion that claimant 1 s subjective complaints 
were markedly exaggerated as compared to the objective find
ings. The ALJ chose to ignore this opinion and apparently to 
read into the reports of Dr. Fry and Dr. Nelson a far greater 
severity of disability than actually existed. 

With respect to motivation the evidence indicates 
claimant has done nothing but look for odd jobs in the four 
years since his industrial injury, in fact, there is no evi
dence that claimant was motivated to return to work of any 
kind. 

The ALJ, after referring to the report of Dr. Sloat, 
a clinical psychologist, which discusses hysterical neuro~~~, 
conversion type, mild, as of Decemb~r 18, 1976, remarks that 
in light of the extended surieries and myelograms it is amaz
ing that it had not attained a greater degree of intensity. 
After reading the report of Dr. Sloat, it is difficu~t to 
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After being examined by Dr. Fry, in consultation with Dr.
Nelson on December 16, 1976, it was decided that no further
treatment would be afforded claimant.

Claimant's claim was finally closed by a second Deter
mination Order dated March 25, 1977 which granted claimant no
compensation for permanent partial disability in addition to the
96® previously received by claimant as a result of the first
Determination Order and the stipulated order. This claim clos
ure was based primarily on the report of the Orthopaedic Con
sultants which stated that claimant could not return to his
occupation as a mill worker but he could perform other occu
pations and that job placement was indicated. No further sur- -'
gery was advised and the loss of function with regard to his
back at the time of the examination and due to the industrial
injury was rated as mildly moderate.

The ALJ chose to ignore the report of Drs. Wilson, Post,
and Noall at the Orthopaedic Consultants, stating, "... the
loss of function with regard to the back as mildly moderate is
beyond the understanding of this administrative law judge, in the
light of just a few of the quotations from other medical author
ities who examined the claimant to treat and to help the claim
ant". The Board finds nothing in the record which would justify
this remark nor is there anything in the medical evidence it
self which would tend to contradict the findings of the three
physicians.

In his last report, dated November 11, 1977, Dr. Nelson
expressed his opinion that claimant could be employable in an
occupation not requiring significant use of the low back and sug
gested that the lack of personal motivation might tend to impede
claimant's return to employment.

Dr. Huesch, to whom claimant was referred by Dr. Nel
son, was of the opinion that claimant's subjective complaints
were markedly exaggerated as compared to the objective find
ings. The ALJ chose to ignore this opinion and apparently to
read into the reports of Dr. Fry and Dr. Nelson a far greater
severity of disability than actually existed.

With respect to motivation the evidence indicates
claimant has done nothing but look for odd jobs in the four
years since his industrial injury, in fact, there is.no evi
dence that claimant was motivated to return to work of any
kind.

The ALJ, after referring to the report of Dr. Sloat,
a clinical psychologist, which discusses hysterical neurosis,
conversion type, mild, as of December 18, 1976, remarks that
in light of the extended surgeries and myelograms it is amaz
ing that it had not attained a greater degree of intensity.
After reading the report of Dr. Sloat, it is difficult to
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the basis for the ALJ's amazement. There is no 
question but what there will be some hysterical conversion 
involvement, but extent of such involvement is not fully ex
plained. 

The Board finds that claimant has lost considerable 
wage earning capacity as a result of his industrial injury 
but certainly not 100%. The Board concludes that claimant 
would be adeq,1ately compensated for such loss by an award 
equal to ·60% of the maximu~ for his unscheduled disability. 

ORDER 

The order of the ALJ, dated July 26, 1978, is modi
fied. 

Claimant is awarded 192° of a maximum of 320° for 60% 
unscheduled low·back disability~ This award is in lieu of the 
award granted claimant by the ALJ's order which in all ot~er 
respects is affirmed. 

SAIF CLAIM NO. we 275638 

DONALD C. SCHMIDT, CLAIMANT 
Emmons, Kyle, Kropp & Kryger; 

Claimant's Atty. 
SAIF, Legal Service, Defense Atty. 
Own Motion Order 

December 20, 1978 

Claimant suffered a compensable injury on November 2, 
1970 which was closed by a Determination Order dated Septem
ber 16, 1971. Claimant's aggravation rights have expired 
and claimant, by and through his attorney, advised the State 
Accident Insurance F~nd on November 17, 1978 that he was 
entering Rogue Valley Memorial Hospital on November 27, 1978 
for the amputation of the fourth toe of his left foot by Dr. 
Corson. 

On December 12, 1978 the Fund forwarded claimant's 
request to reopen his claim and the supporting medical report 
from Dr. Corson and stated that if the Board decided to ex
ercise its own motion jurisdiction pursuant to ORS 656.278 
and reopen the. claim it would not oppose such reopening. 

The Board, after considering Dr. Carson's report of 
November 21, 1978, finds that the claimant's original indus
trial injury was a crush of the left foot and that his present ... 
complaint involves a resultant deformity.of the fourth toe ·· 
which causes severe pain. It is Dr. Carson's opinion that 
amputation of the fourth toe at the MP joint would alleviate 
the claimant's problem which, based upon Dr. Corson's report, 
is a residual of his 1970 industrial injury. 
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understand the basis for the ALJ's amazement. There is no
question but what there will be some hysterical conversion
involvement, but extent of such involvement is not fully ex
plained .

The Board finds that claimant has lost considerable
wage earning capacity as a result of his industrial injury
but certainly not 100%. The Board concludes that claimant
would be adequately compensated for such loss by an award
equal to 60% of the maximum for his unscheduled disability,

ORD R

m

f ied.
The order of the ALJ, dated July 26, 1978, is rnodi-

Claimant is awarded 192® of a maximum of 320° for 60%
unscheduled low back disability. This award is in lieu of the
award granted claimant by the ALJ's order which in all other
respects is affirmed.

SAIF CLAIM NO. WC 275638 December 20, 1978

DONALD C. SCHMIDT, CLAIMANT
 mmons, Kyle, Kropp & Kryger,

Claimant's Atty.
SAIF, Legal Service, Defense Atty.
Own Motion Order

Claimant suffered a compensable injury on November 2,
1970 which was closed by a Determination Order dated Septem
ber 16, 1971. Claimant's aggravation rights have expired
and claimant, by and through his attorney, advised the State
Accident Insurance Fund on November 17, 1978 that he was
entering Rogue Valley Memorial Hospital on November 27, 1978
for the amputation of the fourth toe of his left foot by Dr.
Corson.

m

On December 12, 1978 the Fund forwarded claimant's
request to reopen his claim and the supporting medical report
from Dr. Corson and stated that if the Board decided to ex
ercise its own motion jurisdiction pursuant to ORS 656.278
and reopen the claim it would not oppose such reopening.

The Board, after considering Dr. Corson's report of
November 21, 1978, finds that the claimant's original indus
trial injury was a crush of the left foot and that his present
complaint involves a resultant deformity.of the fourth toe
which causes severe pain. It is Dr. Corson's opinion that
amputation of the fourth toe at the MP joint would alleviate
the claimant's problem which, based upon Dr. Corson's report,
is a residual of his 1970 industrial injury. #
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Board concludes that the claimant 1 s request to re
open his claim should be grante~. 

ORDER 

Claimant's claim for an industrial injury sustained on 
November 2, 1970 is hereby remanded to the State Accident In
surance Fund for acceptance and for the payment of compensa
tion, as provided by law, commencing on _November 2~, 197 8, the 
date claimant entered the hospital for the proposed surgery, 
and until the claim is again closed pursuant to the provisions 
of ORS 656.278. 

Claimant's attorney is awarded as a reasonable attor
ney's fee for his services in behalf of claimant a sum equal 
to 25% of the compensation awarded claimant for temporary total 
disabi1ity by this order, payable out of such _compensat~on as 
paid, not to exceed $500. 

WCB CASE NO. 77-3144 December 20, 1978 

RALPH H. TEW, CLAIMANT 
Hayner, Waring & Stebbins, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Evohl F. Malagon, Employer's Atty. 
Own Motion Order 9 Remanded for Hearing 

On May 17, 1978 claimant, by and through his attorney, 
Mr. Malagon, requested a hearing to determine if the Board 
should reopen his claim for an industrial injury sustained on 
January 21,1958 under its own motion jurisdiction. On Septem
ber 19, 1978 the Board indicated that it had received claim
ant's request on August 31, 1978, but that it was not supported 
by any medical reports pertaining to claimant's 1958 injury 
nor <lid it know whether this was a question of aggravation of 
the old injury or a new injury because claimant had also re
quested a hearing on an injury sustained on June 11, 1976 
(WCD Case No. 77-3144). 

On October 6, 1978 Mr. Malagon provided the Board with 
medical reports from 'Dr. Grieser, Dr. Raaf and Dr. Rankin and 
stated that he was not concerned with the hearing presently 
pending in WCB Case No. 77-3144. 

The Board, on October 17, 1978, advised the Fund of 
claimant's request for own motion relief and requested it to 
inform the Board as to its position within 20 days. 

On November 6, 1978 the Fund indicated that it needed 
time to obtain suffic,icnt informa.tion regarding the 1976 injury, 
which was covered by another carrier, so as to ascertain its 
responsibility in the matter. 
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The Board concludes that the claimant's request to re
open his claim should be granted.

ORD R
Claimant's claim for an industrial injury sustained on

November 2, 1970 is hereby remanded to the State Accident In
surance Fund for acceptance and for the payment of compensa
tion, as provided by lav;, commencing on November 27, 1978, the
date claimant entered the hospital for the proposed surgery,
and until the claim is again closed pursuant to the provisions
of ORS 656.278.

Claimant's attorney is awarded as a reasonable attor
ney's fee for his services in behalf of claimant a sum equal
to 25% of the compensation awarded claimant for temporary total
disability by this order, payable out of such compensation as
paid, not to exceed $500.

WCB CAS NO. 77-3144 December 20, 1978
RALPH H. T W, CLAIMANT
Hayner, Waring & Stebbins, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
 vohl F. Malagon,  mployer's Atty.
Own Motion Order
Remanded for Hearing

On May 17, 1978 claimant, by and through his attorney,
Mr. Malagon, requested a hearing to determine if the Board
should reopen his claim for an industrial injury sustained on
January 21,1958 under its own motion jurisdiction. On Septem
ber 19, 1978 the Board indicated that it had received claim
ant's request on August 31, 1978, but that it was not supported
by any medical reports pertaining to claimant's 1958 injury
nor did it know whether this was a question of aggravation of
the old injury or a new injury because claimant had also re
quested a hearing on an injury sustained on June 11, 1976
(WCB Case No. 77-3144).

On October 6, 1978 Mr. Malagon provided the Board with
medical reports from 'Dr. Grieser, Dr. Raaf and Dr. Rankin and
stated that he was not concerned with the hearing presently
pending in WCB Case No. 77-3144.

The Board, on October 17, 1978, advised the Fund of
claimant's request for ow’n motion relief and requested it to
inform the Board as to its position within 20 days.

On November 6, 1978 the Fund indicated that it needed
time to obtain sufficient information regarding the 1976 injury,
which was covered by another carrier, so as to ascertain its
responsibility in the matter.
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On December 12, 1978 the Fund advised the .Board that 
claimant had sustained a severe injury on June 11, 1976 when 
he· fell 6 or 8 feet to a trailer and landed on his back. It 
felt that _this was exclusively responsible for claimant's 
present back disability and requested that the claim not be 
reopened for the 1958 industrial injury. 

The Board, after fully considering the medical evi
dence before it, finds that it is not able to determine the 
merits of claimant's request to reopen his 1958 claim. The 
matter is, therefore, remanded to its Hearings Division to be 
consolidated with WCB Case No. 77-3144 ·and to_ be heard by ALJ 
Douglas W. Daughtry on Wednesday, January 17, 1979 at 2:00 p.m. 
at the Curry County Courthouse Annex in Gold Beach, Oregon. 

Upon conclusion of the hearing if the ALJ finds claim
ant has suffered an aggravation of the 1958 injury, he shall 
cause a transcript of the proceeding to be prepared and sub
mitted to the Board with his recommendations; however, if the 
ALJ finds claimant suffered a new injury, he shall enter a 
final and appealable order thereon. 

WCB CASE NO. 78-3260 

CHARLES !-1ETER 1 CLAIMANT 
Dale D. Liberty, Claimant's Atty. 
Merten & Saltveit, Defense Atty. 
Order of Dismissal 

December 21, 1978 

A request for review, having been duly filed with the 
Workers' Compensation Board in the above entitled matter by 
the employer, and said request for review now having been with
drawn, 

SAIF CLAIM NO. C 347173 

BENE. SELL, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Own Motion Determination 

December 21, 1978 

Claimant suffered a compensable injury to his right 
knee on January 11, 1972. The claim was closed on February 
18, 1972 by a Determination Order which granted claimant 
compensation for time loss only. Claimant's aggravation 
rights have expired. 

By a Board's Own Motion Order, dated October 19, 1978, 
the claim was remanded to the State Accident Insurance Fund 
for acceptance and payrnen t of: compensation, com.:'11enc ing on 
March 22, 1978, the date a right knee arthrogram was performed 
by Dr. B~ssinger. 
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-On December 12, 1978 the Fund advised the .Board that
claimant had sustained a severe injury on June 11, 1976 when
he' fell 6 or 8 feet to a trailer and landed on his back. It
felt that .this was exclusively responsible for claimant's
present back disability and requested that the claim not be
reopened for the 1958 industrial injury.

The Board, after fully considering the medical evi
dence before it, finds that it is not able to determine the
merits of claimant’s request to reopen his 1958 claim. The
matter is, therefore, remanded to its Hearings Division to be
consolidated with WCB Case No. 77-3144 and to be heard by ALJ
Douglas W. Daughtry on Wednesday, January 17, 1979 at 2:00 p.m,
at the Curry County Courthouse Annex in Gold Beach, Oregon.

Upon conclusion of the hearing if the ALJ finds claim
ant has suffered an aggravation of the 1958 injury, he shall
cause a transcript of the proceeding to be prepared and sub
mitted to the Board with his recommendations; however, if the
ALJ finds claimant suffered a new injury, he shall enter a
final and appealable order thereon.

WCB CAS NO. 78-3260 December 21, 1978
CHARL S M T R, CLAIMANT
Dale D. Liberty, Claimant's Atty,
Merten & Saltveit, Defense Atty.
Order of Dismissal

A request for reviev;, having been duly filed with the
Workers' Compensation Board in the above entitled matter by
the employer, and said request for review now having been with
drawn,

m

SAIF CLAIM NO. C 347173 December 21, 1978
B N  . S LL, CLAIMANT
SAIF, Legal Services, Defense Atty.
Ov;n Motion Determination

Claimant suffered a compensable injury to his right
knee on January 11, 1972. The claim was closed on February
18, 1972 by a Determination Order which granted claimant •
compensation for time loss only. -Claimant's aggravation
rights have expired.

By a Board's Own Motion Order, dated October 19, 1978,
the claim v/as remanded to the State Accident Insurance Fund
for acceptance and paynient of compensation, commencing on
March 22, 1978, the date a right knee arthrogram v/as performed
by Dr. Bassinger.
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April 26, 1978 Dr. Anderson performed an arthrotomy 
and medial meniscectomy. Claimant indicated on October 31, 
1978 that his condition was considerably improved as there was 
no aching pain, no calf symptoms, no ~ig~~ ot. ph~~~iti~ ~n~ he 
no longer needed to take aspirin; Dr. Anderson found claimant 
medically stationary· and recommended claim closure with no per
manent physical impairment. He did, however, find crepitation 
with flexion extension which indicated a degenerative change. 

On November 30, .i978 the Fund requested a determination 
of claimant's present disability. 

The Evaluation Division of the Workers' Compensation 
Department recommended to the Board that claimant be granted 
compensation for temporary total disability from March 22, 1978 
through October 31, 1978, less time worked, and for permanent 
partial disability equal to 7.5° for 5% loss of the right leg. 

The Board concurs in this recommendation. 
ORDER 

Claimant is hereby granted compensation for temporary 
total disability frofu March 22, 1978 through October 31, 1978, 
less time worked, and compensation equal to 7.5° for 5% loss 
of the right leg. 

WCB. CASE NOS. 76-168 
76-1325 
77-3564 

IRVING TALLMAN, CLAIMANT 
Piokgng t W~hb~r, ClAiMAnl 1s Ally. 

December 21, 1978 

Collins, Velure & Heysell, Employer's Atty. 
Souther, Spaulding, Kinsey, Williamson 

& Schwabe, Defense'. Attv. 
Request for Review by Wa~sau 

Reviewed by Board Members Wilson and Phillips. 

Claimant, while employed as an oiler by J.D. Dutton 
Company, whose carrier was Argonaut Insurance Company, suffered 
a compensable injury to his lower abdomen and right hip on 
September 12, 1974. The claim was closed on July 15, 1975 by 
a Determination Order granting claimant an award of 32° for 
10% unscheduled lower body disability. 

Claimant requested a hearing and prior thereto was 
.., 

granted an additional 28° by the Stipulation and Order approved 
October 6, 1975. 
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On April 26, 1978 Dr, Anderson performed an arthrotomy
and medial meniscectomy. Claimant indicated on October 31,
1978 that his condition was considerably improved as there was
no aching pain^ no calf symptoms^ no signs of phl^l^itis hS
no longer needed to take aspirin; Dr. Anderson found claimant
medically stationary and recommended claim closure with no per
manent physical impairment. He did, however, find crepitation
with flexion extension which indicated a degenerative change.

On November 30,.1978 the Fund requested a determination
of claimant's present disability.

The  valuation Division of the Workers' Compensation
Department recommended to the Board that claimant be granted
compensation for temporary total disability from March 22, 1978
through October 31, 1978, less time worked, and for permanent
partial disability equal to 7.5° for 5% loss of the right leg.

The Board concurs in this recommendation.
ORD R

Claimant is hereby granted compensation for temporary
total disability from March 22, 1978 through October 31, 1978,
less time w'orked, and compensation equal to 7.5° for 5% loss
of the right leg.

WCB. CAS NOS. 76-168
76-1325
77-3564

December 21, 1978

IRVING TALLflAN, CLAIMANT ^
Pioltons £ Webtesn', Claiwant's Atty Collins, Velure & Heysell,  mployer's Atty.
Souther, Spaulding, Kinsey, Williamson

& Schv/abe, Defense' Atty.
Request for Review by Wausau

Reviev7ed by Board Members Wilson and Phillips.
Claimant, while employed as an oiler by J.D. Dutton

Com.pany, whose carrier w^as Argonaut Insurance Company, suffered
a compensable injury to his lower abdomen and right hip on
September 12, 1974. The claim v;as closed on July 15, 1975 by
a Determination Order granting claimant an award of 32° for
10% unscheduled lower body disability.

Claimant requested a hearing and prior thereto was
granted an additional 28° by the Stipulation and Order approved
October 6, 1975.
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April 28, 1975 claimant returned to work as an oiler 
for Bohemia, Inc., Umpqua Division, whose carrier was Employers 
Insurance of Wausau. Sometime during June or July 1975 claimant, 
while performing climbing activities on a crane experienced 
lower abdominal and right leg pain. On December 23, 1975 
claimant was seen by Dr, Bernard who diagnosed a disabling, 
traumatic abdominal wall hernia. 

Claimant initially filed a claim for aggravation, based 
on Dr. Bernard's opinion that the hernia was directly related 
to the original injury despite the fact that it was relatively 
symptomatic for a period of time. Dr. Bernard felt the hernia 
was aggravated by the work at which claimant was engaged during 
the summer of 1975. 

Claimant's claim for aggravation was denied and claim
ant requested a hearing. Based on the evidence taken at the 
hearing, Referee Seifert entered his or_der on April 27, 1976 
finding that claimant had suffered a new industrial injury 
rather than an aggravation of the September 12, 1974 injury. 
He sustained the denial by Argonaut. 

Later claimant filed a claim for a new injury which was 
denied by Wausau and again claimant requested a hearing. As a 
result of this hearing Referee Johnson issued an order 6n Nov
ember 12, 1976 finding that claimant had suffered an aggravation 
of the 1974 injury rather than a new injury and he sustained the 
denial by Wausau. On May 7, 1976 claimant requested Board re
view of Referee Seifert's order and on November 19, 1976 claim
ant requested Board review of Referee Johnson's order. 

On December 1, 1976 the Board issued an order of remand 
for a hearing of both matters on a consolidated basis and also an 
order designating Wausau as paying agent, pursuant to ORS 656.307 
(1). The Board stated that the claims should have been consoli-
dated at the time the second request was made. The Board did not 
have jurisdiction to consolidate the two requests for review but 
it could remand both cases to its Hearings Division for a·hearing 
before· a referee other than Referee Seifert or Referee Johnson. 

Both employers and their respective carriers questioned 
the Board's authority to remand the cases in this manner and 
also questioned the Hearings Division's jurisdiction to proceed. 
lh~ ~Q~t~'~ Q,~~, w~~ ~pp~ai~a to the circuit court and the court 
·dismissed th~ appeal. No further ap~eal was taken and the Board's 
order of remand became final and bindincJ. 

The ~ssues of penalties and attorney's fees for failure 
to pay under the .307 order were resolved by agreement of the 
parties. 

Referee Baker found that from a medical standpoint, Dr. 
Bernard leaned hec{vily tm·1arC1 agsJr<e1vation of claimant's 1974 in-
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On April 28, 1975 claimant returned to v;ork as an oiler
for Bohemia, Inc., Umpqua Division, whose carrier was  mployers
Insurance of Wausau. Sometime during June or July 1975 claimant,
while performing climbing activities on a crane experienced
lov/er abdominal and right leg pain. On December 23, 1975
claimant was seen by Dr. Bernard who diagnosed a disabling,
traumatic abdominal wall hernia.

Claimant initially filed a claim for aggravation, based
on Dr. Bernard's opinion that the hernia was directly related
to the original injury despite the fact that it was relatively
symptomatic for a period of time. Dr. Bernard felt the hernia
was aggravated by the work at which claimant was engaged during
the summer of 1975.

Claimant's claim for aggravation v/as denied and claim
ant requested a hearing. Based on the evidence taken at the
hearing. Referee Seifert entered his order on April 27, 1976
finding that claimant had suffered a nev; industrial injury
rather than an aggravation of the September 12, 1974 injury.
He sustained the denial by Argonaut.

Later claimant filed a claim for a new injury which was
denied by Wausau and again claim.ant requested a hearing. As a
result of this hearing Referee Johnson issued an order on Nov
ember 12, 1976 finding that claimant had suffered an aggravation
of the 1974 injury rather than a new injury and he sustained the
denial by Wausau, On May 7, 1976 claimant requested Board re-
viev; of Referee Seifert's order and on Novem.ber 19 , 197 6 claim
ant requested Board review of Referee Johnson's order.

m

On December 1, 1976 the Board is
for a hearing of both matters on a conso
order designating Wausau as paying agent
(1). The Board stated that the claims s
dated at the time the second request was
have jurisdiction to consolidate the two
it could remand both cases to its Hearin
before' a referee other than Referee Seif

sued an order of remand
lidated basis and also an
, pursuant to ORS 656.307
hould have been consoli-
made. The Board did not
requests for review but

gs Division for a hearing
ert or Referee Johnson.

Both employers and their respective carriers questioned
the Board's authority to remand the cases in this manner and
also questioned the Hearings Division's jurisdiction to proceed.
iXhG W^§ to the circuit court and the court
'dismissed the appeal. No further appeal was taken and the Board's
order of remand became final and binding.

The -issues of penalties and attorney’s fees for failure
to pay under the .307 order were resolved by agreement of the
parties.

Referee Baker found that from a medical standpoint. Dr.
Bernard leaned heavi.lv toward aggravation of claimant's 1974 in #
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pointing out, however, that Argonaut was not present at the 
time Dr. Bernard's deposition was taken. 

The Referee gave great weight to the rulings made by the 
Court of Appeals in Smith v. Ed 1 s Pancake House, 27 Or App 361, 
and Minnesota Mining and Manufacturing Company v. SAIF, 27 Or 
App 747, which dealt with the issue of aggravation versus new 
injury and resolved the issue by holding that the last employer 
was legally responsible. The Referee found that in this case 
claimant had been feeling "pretty good" when he returned to his 
job after his 1974 injury and that he had done well on his job 
until the crane climbing incident about two months later. Al
though claimant had not been completely asymptomatic he had been 
relatively stable and his condition did not gradually worsen 
between the two incidents but did worsen at and after the sec
ond incident. 

The Referee concluded that the 1974 injury might have 
been the major factor and without it climbing up on the crane 
would have caused no problem, however, he concluded the pro
bability that.the second incident merely precipitated an in
evitable result of a pre-existing condition did not avoid 
applications of general rule of assigning responsibility to 
the second employer. He found that the question was more 
legal than medical and, therefore, the last employer should 
bear responsibility for claimant's present conditions. He 
directed Wausau to accept the claim and pay compensation, as 
provided by law, and dismissed the other two cases. 

The Board, on de nova review, finds that the last incident 
was so minor that it cannot be considered as an intervening new 
injury. Dr. Bernard's testimony clearly indicates that although 
claimant may have gone a f~w months with no particular symptom 
of the hernia in all probability the original condition result
ing from the 1974 accident persisted and in 1975 culminated in 
a period of disability occasi0~2d by simply taking one step in 
preparation to climbing the crane. 

There is no reason to anticipate that any traumatic ef
fect would result from claimant coffit71encing to climb the crane 
and the medical evidence definitely relates the hernia to the 
.1974 injury. 

The Board concludes that claimant suffered an aggravation 
of his 1974 industrial injury and that the responsibility for 
his present condition should be borne by J.D. Dutton and its 
carrier, Argonaut Insurance Company. 

ORDER 

The order of the Referee, dated February 22, 1978, as 
amended on March 13, 1978, is reversed. 
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jury pointing out, however, that Argonaut was not present at the
time Dr. Bernard's deposition was taken.

The Referee gave great weight to the rulings made by the
Court of Appeals in Smith v.  d's Pancake House, 21 Or App 361,
and Minnesota Mining and Manufacturing Company v. SAIF, 27 Or
App 1A1, which dealt with the issue of aggravation versus new
injury and resolved the issue by holding that the last employer
was legally responsible. The Referee found that in this case
claimant had been feeling "pretty good" when he returned to his
job after his 1974 injury and that he had done well on his job
until the crane climbing incident about two months later. Al
though claimant had not been completely asymptomatic he had been
relatively stable and his condition did not gradually worsen
between the two incidents but did worsen at and after the sec
ond incident.

The Referee concluded that the 1974 injury might have
been the major factor and without it climbing up on the crane
would have caused no problem, however, he concluded the pro
bability that.the second incident merely precipitated an in
evitable result of a .pre-existing condition did not avoid
applications of general rule of assigning responsibility to
the second employer. He found that the question was more
legal than medical and, therefore, the last employer should
bear responsibility for claimant's present conditions. He
directed Wausau to accept the claim and pay compensation, as
provided by law, and dismissed the other two cases.

The Board, on de novo reviev;, finds that the last incident
was so minor that it cannot be considered as an intervening new'
injury. Dr. Bernard's testimony clearly indicates that although
claimant may have gone a few months with no particular symptom
of the hernia in all probability the original condition result
ing from the 1974 accident persisted and in 1975 culminated in
a period of disability occasioned by simply taking one step in
preparation to climbing the crane.

There is no reason to anticipate that any traumatic ef
fect would result from claimant commencing to climb the crane
and the medical evidence definitely relates the hernia to the
1974 injury.

The Board concludes that claimant suffered an aggravation
of his 1974 industrial injury and that the responsibility for
his present condition should be borne by J.D. Dutton and its
carrier. Argonaut Insurance Company.

ORD R
The order of the Referee, dated February 22,

amended on March 13, 1978, is reversed.
1978, as
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claim for aggravation of an industrial injury 
initially sustained on September 12, 1974 is hereby remanded to 
the employer, J.D. Dutton, Inc., and its carrjer, Argonaut Insur
ance Company, to be accepted and for the payment of compensation, 
as provided by law, commencing on February 24, 1976, the date 
claimant 1 s claim for aggravation was medically verified and un
til the claim is closed pursuant to the provisions of ORS 656.268, 
less time worked. 

Argonaut Insurance Company shall reimburse Employers 
Insurance of Wausau for all compensation which it has paid 
claimant. 

Claimant's attorney is awarded as a reasonable attor
ney's fee for his services at Board review a sum equal to 
$50, payable by the employer, J.D. Dutton Company, and its 
carrier, Argonaut Insurance Comp~ny. 

WCB CASE NO. 77-6738 

JOE ACCUl'IRDI, CLJ\IJ\ti\NT 
Pozzi, Wilson, Atchison, Kahn & 

oiLeary, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant 

December 28, 1978 

Reviewed by Board Members Wilson and Moore. 

Claimant seeks Board review of the Administrative Law 
Judge's {ALJ) order which granted him compensation equal to 
192° for 60% unscheduled low back disability. Claimant con
tends that he is permanently and totally disabled. 

Claimant suffered a compensable low back injury on 
April 9, 1976 while lifting lumber. Claimant had injured his 
back twice before while working for the same employer. 

Dr. Schuler initially saw claimant on April 22, 1976 
and found that he was continuing to have symptoms relating to 
an acute injury superimposed on his old back injury. This con
dition \·las superimposed upon marked degenerative changes which 
are progressing throughout his lumbar spine. Dr. Schuler rec
ommended further treatment and possibly a myelography. A myelo
gram performed on .May 12, 1976 revealed at least two definite ·· 
areas of spinal stenosis. 

Back surgery was performed by Dr. Franks on June 9, 
197 6. CJ.aj_mant' s recovery was slow due to an infection which 
required additional surgery. Dr. Franks found claimant's con
dition stable on October 29, 1976. He indicated that c.laimant 
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Claimant's claim for aggravation of an industrial injury
initially sustained on September 12, 1974 is hereby remanded to
the employer, J.D. Dutton, Inc., and its carrier. Argonaut Insur
ance Company, to be accepted and for the payment of compensation,
as provided by law, commencing on February 24, 1976, the date
claimant's claim for aggravation was medically verified and un
til the claim is closed pursuant to the provisions of ORS 656.268,
less time worked.

Argonaut Insurance Company shall reimburse  mployers
Insurance of Wausau for all compensation which it has paid
claimant.

Claimant's attorney is awarded as a reasonable attor
ney's fee for his services at Board review a sum equal to
$50, payable by the employer, J.'D. Dutton Company, and its
carrier. Argonaut Insurance Company.

m

WCB CAS NO. 77-6738 December 28, 1978
JO ACCUARDI, CLAIMANT
Pozzi, Wilson, Atchison, Kahn &

O'Leary, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Wilson and Moore.
Claimant seeks Board review of the Administrative Law

Judge's (ALJ) order which granted him compensation equal to
192° for 60% unscheduled low back disability. Claimant con
tends that he is permanently and totally disabled.

Claimant suffered a compensable low back injury on
April 9, 1976 v;hile lifting lumber. Claimant had injured his
back twice before while working for the same employer.

Dr. Schuler initially saw claimant on April 22, 1976
and found that he was continuing to have symptoms relating to
an acute injury superimposed on his old back injury. This con
dition was super imposed upon marked degenerative changes which
are progressing throughout his lumbar spine. Dr. Schuler rec-
ormnended further treatment and possibly a myelography. A myelo
gram performed on May 12, 1976 revealed at least two definite
areas of spinal stenosis.

Back surgery was performed by Dr. Franks on June 9,
197 6. Cl.aimant's recovery was slow due to an infection which
required additional surgery. Dr. Franks found claimant's con
dition stable on October 29, 1976. He indiccited that claimant

m
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have problems if he returned to his former occupation be
cause of buttock pain and difficulty being up for long periods 
of time. He restricted claima~t's lifting to 25 pounds. 

On December 7, 1976 the Orthopaedic Consultants indicated 
a diagnosis of ,degenerative disc disease and status post low 
back surgery. They £ound claimant could not go back to his 
former occupation; any job he attempted would probably have to 
be sedentary, They felt claimant's loss of function·of the back 
was mocterateiy severe whlle his loss of funct~on due to'thi~ 
particular injury was moderate. 

On May 10, 1977 a Determination Order granted claimant 
compensation equal to 160° for 50% unscheduled low back disabil
ity. 

Dr. Franks' final report, dated.January 20, 1978, indi
cated claimant suffers from back pain when he sits too long or 
stresses his low back. Basically, he felt claimant was coming 
along fairly well. 

Claimant is a 59-year-old man who has a 9th grade educa
tion and a GED. He has no other formal training or education 
and his work experience has been almost exclusively in heavy 
manual labor; he has been with the present employer since 1946. 

The ALJ found that claimant had not put forth much ef
fort in locating another job and he seemed to have a retirement 
attitude. However, his loss of wage earning capacity was sub
stantial based upon the medical reports, his educational and 
work background. The ALJ increased claimant's award by 32° 
for a total award of 192° for 60% unscheduled low back disabil
ity. 

The Board, after de novo review, finds that. all of the 
medical reports indicate that claimant cannot ·return to his 
former occupation; in fact, he is basically restricted to sed
entary work. He has no training in any occupation other than 
those that require heavy manual labor. Although the Board 
feels that claimant is not permanently and totally disabled, 
it concludes that claimant would be more adequately compensated 
for his loss of wage earning capacity with an award of 240° 
for 75% unscheduled· low back disability. 

ORDER 

The order of the ALJ, dated July 3, 1978, is modified. 

Claimant is hereby granted comrensation equal to 240° for 
75% unscheduled low back disability. This award is in lieu of 
the awards granted claimant by the ALJ's order which in all other 
respects is affirmed. 
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m
would have problems 'if he returned to his former occupation be-
cause of buttock pain and difficulty being up for long periods
of time. He restricted claimant's lifting to 25 pounds.

On December 7, 1976 the Orthopaedic Consultants indicated
a diagnosis of ^degenerative disc disease and status post low
back surgery. They found claimant could not go back to his
former occupation; any job he attempted would probably have to
be sedentary. They felt claimant's loss of function'of the back
was moderately severe while his loss o£ function clue to thiS
particular injury was moderate.

On May 10, 1977 a Determination Order granted claimant
compensation equal to 160° for 50% unscheduled low back disabil
ity.

Dr. Franks' final report, dated January 20, 1978, indi
cated claimant suffers from back pain when he sits too long or
stresses his low back. Basically, he felt claimant was coming
along fairly well.

Claimant is a 59-year-old man who has a 9th grade educa
tion and a G D. He has no other formal training or education
and his work experience has been almost exclusively in heavy
manual labor; he has been with the present employer since 1946.

The ALJ found that claimant had not put forth much ef
fort in locating another job and he seemed to have a retirement
attitude. However, his loss of wage earning capacity was sub
stantial based upon the medical reports, his educational and
work background. The ALJ increased claimant's av;ard by 32°
for a total award of 192° for 60% unscheduled low back disabil
ity.

The Board, after de novo review, finds that, all of the
medical reports indicate that claimant cannot return to his
former occupation; in fact, he is basically restricted to sed
entary work. He has no training in any occupation other than
those that require heavy manual labor. Although the Board
feels that claimant is not permanently and totally disabled,
it concludes that claimant would be more adequately compensated
for his loss of wage earning capacity with an award of 240°
for 75% unscheduled-low back disability.

ORD R

9

The order of the ALJ, dated July 3, 1978, is modified.
Claimant is hereby granted compensation equal to 240° for

75% unscheduled low back disability. This award is in lieu of
the awards granted claimant by the ALJ's order.which in all other
respects is affirmed.
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attorney 1s granleJ as a reasonable al~orney 1s 
fee for his services at Board review a sum equal ·to 25% of the 
'increased compensation granted by this order, payable out of 
said compensation as paid, not to exceed $2,300. 

WCB CASE NO. 77-7693 

JOANNE BAKER, CLAIMANT 
Stephen B. Fonda, Claimant's Atty. 
Rose & Burnham, Defense Atty. 
Request for Review by Employer 

Decemher 28, 1978 

Reviewed by Board Members Wilson and Phillips. 

The employer seeks review by the Board of the order of 
the Administrative Law Ju_dge {ALJ) which directed it ·to accept 
claimant's claim for an intident which occurred on August 21, 
1977 as a compensable industrial injury and to pay claimant the 
compensation, provided by law. 

Claimant alleges that on August 21, 1977 she sustained 
a sharp neck pain while assisting a co-worker to lift a barrel 
of corn. The pain was sudden and caused her to cry out to her 
co-worker, however, she did not feel it was so serious as to 
merit reporting the incident to her employer and she continued 
to work the shift. 

On the same day that the claimant alleged she suffered 
this injury to her neck she had received a reprimand and five
day suspension for side-swiping a conveyor belt. On August 22 
claimant returned to the plant to protest her suspension. 
Claimant was not engaged in any hard work activities but dur
ing the days of her suspension her legs began to_have substan
tial pain causing her to see Dr. Wheeler, her family physician. 
Claimant did not tell Dr. Wheeler about the incident of August 
21 because she had made ·her own diagnosis of her condition;· 
to-wit: "blood clots" in her legs. Claimant testified at the 
hearing that she was unable to.connect the neck strain incident 
with the pains in her leg. 

Dr. Wheeler referred claimant to Dr. Thrasher, an ortho
pedic physician, who after questioning claimant received infor
mation from her that she bad had this incident at the plant on 
August 7.1. Dr. 'Thrasher, allec:ied.l.y, told claimant that this 
could have resulted iri her leg complaints and it was c1t this 
time, 10 days after the incident, that claimant first reported 
the accident to her employer. 

The employer denied res~)onsibil i ty and, in sup2ort of its 
denial, jntroduced testimony from several witnesses, including 
the co-,•.'Orkec claii.w.nt alleged that she wa,~ assist.ing. These 
1;.1 i tnesscs te:c; ti f icd that c la iman t ':,as normally a hys ter clr i. ver. 
The co-,.vcn ker s ta tcd t!El t cl a imr, ii t h ac} never hel pec1 her l i.f t a 
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Claimant‘s attorney grantee.^ as a reasonable attorney
fee for his services at Board review a sum equal 'to 25% of the
increased compensation granted by this order, payable out of
said compensation as paid, not to exceed $2,300.

WCB CAS MO. 77-7693 December 28, 1978

JOANN BAK R, CLAIMANT
Stephen B. Fonda, Claimant's Atty.
Rose & Burnham, Defense Atty.
Request for Revievv^ by  mployer

Reviewed by Board Members Wilson and Phillips.
The employer seeks review by the Board of the order of

the Administrative Law Judge (ALJ) which directed it to accept
claimant's claim for an incident v;hich occurred on August 21,
1977 as a compensable industrial injury and to pay claimant the
compensation, provided by law.

Claimant alleges that on August 21, 1977 she sustained
a sharp neck pain while assisting a co-worker to lift a barrel
of corn. The pain was sudden and caused her to cry out to her
co-worker, however, she did not feel it was so serious as to
merit reporting the incident to her employer and she continued
to work the shift.

On the same day that the claimant alleged she suffered
this injury to her neck she had received a reprimand and five-
day suspension for side-swiping a conveyor belt. On August 22
claimant returned to the plant to protest her suspension.
Claimant was not engaged in any hard v/ork activities but dur
ing the days of her suspension her legs began to have substan
tial pain causing her to see Dr. Wheeler, her family physician.
Claimant did not tell Dr. Wheeler about the incident of August
21 because she had made 'her own diagnosis of her condition;
to-v;it: "blood clots" in her legs. Claimant testificid at the
hearing that she was unable to connect the neck strain incident
with the pains in her leg.

Dr. Wheeler referred claimant to Dr. Thrasher, an ortho
pedic physician, who after questioning claimant received infor
mation from her that she had had this incident at the plant on
August 21. Dr. Thrasher, allegedly, told claimant that tliis
could have resulted in' her leg complaints and it w^as at this
time, 10- days after the incident, that claimant first reported
the accident to her employer.

The employer denied responsibility and, in support of its
denial, introduced testimony from several witnesses, including
the co-'worker claimant alleged that she was assisting. These
v;itnesses testified that claimant v.-as normally a hyster driver.
The co-worker stated that clainiant had never helped her lift a

m

m
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can o._ corn ana, in 1:act, she had onJ.y seen cla.1..rnant occasionallv 
in ti1e area where the event was to have occurred. 'I'he foreman 
testified that the claimant woul'c} not have assisted the line oper
ator as she was only a relief hyster driver but he did admit that 
hyster drivers regularly w~re expected to assist line operators in 
enptying the coptainers if they did not have driving activities 
to conduct. · · ' · 

The l\L,J, in consic1G:cing th~ t~strnony offered by the em
ployer, concluded th~t none of the witnesses were in a position 
to testify that claimant had not assisted her co-worker, but 
only that they did not believe that she had assisted her because 
of their respective understandings of the functions of claimant 1 s 
job. 

'I'he ALJ fcl t the denial was basec'i upon· the suspicion that 
tl1e five-day suspension meted out to claimant by the employer 
caused her to file the claim and the report from Dr. \'Jheeler, 
dated October 17, \·.'hich indicated that claimant recited no his
tory of an industrial injury to him when she saw him on August 
24. The letter of denial was issued the day after the employer 
would have received Dr. Wheeler's letter. 

'l'he r ... LJ found that Dr. Thrasher connected his a iagnosis 
with the history relatea to him by claimant that claimant had 
sustained an injury helping a fellow-employee lift a barrel of 
corn. Except for that history, Dr. Thrasher had no other indi
cation of trauma and .stated he must ac11wre to the history and 
physical exam which he made of claimc111t on At1gust 31, 1977 as 
the best and most solid information obtainable. 

The ALJ was impressed by claimant's recital of the events. 
Although she V!as uneducated and very unsophisticated and had 
substantial difficultv in tellina her storv in a competent and ... ~ _, ~-

c oh ere n t manner, neve.cthe.less, her explanation.of the event.s was 
credible in his opinio11. He believed that her explanation of 
the lapse of time between the allec;eci incident an:::1 the filing 
of tl1e claim was understandable un~er the circumstances; claim
ant had attempted to make a self-diagnosis of her problems but 
was unable, bee c:rn.se of lack of medical knowledge, to connect 
her leg painrs with the neck strain. 

The i\LJ al.so co11cluc'ec:l that '.vh.:i.le the cL1iman.t' s co
worker un¢oubtedly was not inte~ding to testify falsely, it 
was quite probable that she was unable to recall an isolated 
incident '.:het, she wa.s assisted by a relief h:/ster driver. 

The :'\L,T found the clai,E<rnt clicl sustc:in a comr)ensable 
i n j u r y cm i\ u SJ u ::; t 2 1 , · l 9 7 7 . 

The Boa:rd, on de riovo r~,,-ie•.-.·, ·fin6s th,;:at cJ.a.J.,nc1.nt has 
failed to sustain her burd~n of proof that she has sustained 
an in j u P/ on l\ u q u s t 2 l , l 9 7 7 w h i ch ax o s e on t of an cl in the 
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m
can of corn aiid, in i;act, she had only seen claimant occasionally
in the area where the event w^is to have occurred. The foreman
testified that the claimant V70uld not have assisted the line oper
ator as she was only a relief hyster driver but he did admit that
hyster drivers regularly were expected to assist line operators in
emptying the containers if they did not have driving activities
to conduct.

The ALJ, in consi.dering th'r testmony offered by the em
ployer, concluded that none of the w’itnesses were in a position
to testify that claimant had not assisted her co-worker, but
only that they did not believe that she had assisted her because
of their respective understandings of the functions of claimaiit's
j ob.

The ALJ felt the denial was based upon’the suspicion that
the five-day suspension meted out to claimaiit by the employer
caused her to file the claim and the report from Dr. Wheeler,
dated October 17, \vhich indicated that claimant recited no his
tory of an industrial injury to him v;hen she saw him on 7mgust
24. The letter of denial w’as issued the day after the employer
would have received Dr. VAieeler's letter.

The ALJ found that Dr. Thrasher connected his diagnosis
with the history related to him by claimant that claimant had
sustained an injury helping a fellov.’-employee lift a barrel of
corn.  xcept for that history. Dr. Thrasher had no other indi
cation of trauma and 'Stated he m.nst adhere to the history and
physical exam which he made of claimant on August 31, 1977 as
the best and most solid information obtainable.

The ALJ w'as impressed by claimant's recital of the events
Although she v;as uneducated and very unsophisticated and had
substantial difficulty in telling her story in a competent and
coherent manner, nevertheless, her explanatioji, of the eve27ts v;as
credible in his opinion. I-Ie believed that her explanatioii of
the lapse of time between the alleged incident and the filing
of the claim v/cis understandable under the circumstances; claim
ant had attempted to make a self-diagnosis of her problems but
v;as unable, because of lack of medical knowledge, to connect
lier leg pains with the neck strain.

The ALJ a.lso concluded that while the claimant's co-
v;orker undoubtedly was not intending to testify ffalsely, it
v.-as quite probable that she v.-as unable to recall an isolated
inciden.t v.’hen she w’as assisted by a relief hyster driver.

The ALJ found tlie claimant did sustain a compensable
injury on August 21, '1977.

The Board, on de novo reviev;, finds that claimant has
failed to sustain her burden of proof that she has sustained
an injury on August 21, 1977 which arose out of and in the
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course of her employment. Claimant has testified that she cried 
out when she suddenly felt pain in her neck while she was help
ing a co-worker lift a barrel; however, the co-worker whom she 
was supposedly helping could not remember any such incident. 

Claimant did not report the alleged incident to her 
treating doctor, even when questioned about·it. The ALJ felt 
that.this was explained by claimant being rather naive and 
attempting to make a self-diagnosis of her problem; it is more 
probable that she had no idea what caused the problem, however, 
she certainly had the opportunity when she talked to Dr. Wheeler 
to expia1n all the events which na~ hA,,~nQd prior to th@ l@g 
pain. Instead, she did not indicate any cause, even after she 
had been questioned by Dr. Wheeler. Finally, after the passage 
of 10 days and the visit to another doctor, to whom Dr. Wheeler 
had referred her, she suddenly recalled an alleged incident 
which caused her to strain her ihoulder and neck. 

The alleged incident was not witnessed by any of·the 
people who testified although these people were in the immediate 
vicinity of the supposed occurrence. Not only did these people 
testify that they could not remember any such event, they also·· 
indicated that they had never seen claimant help on clean-up. 
Furthermore, claimant testified that her leg was "killing" her 
on the day following the alleged.incident when she returned to 
protest her suspension; however, one person to whom she talked 
on that day testified that claimant exhibited no signs of pain 
or discomfort during the extended period of time she was in the 
office talking about the suspension. In fact, the evidence in
dicates that claimant, herself, stated she was ready to go to 
work that very night if the employer would set aside the sus
pension. 

The Board concludes that claimant's failure to meet her 
burden of proof is clear from the lack of evidence supporting 
her version of the incident, the testimony of co-workers refut
ing her contentions and claimant's own inconsistencies while 
testifying. The Board concludes that the claim was properly 
denied by the employer. 

ORDER 

The order of the ALJ, dated July 13, 1978, is reversed. 

The denial, dated October 19, 1977, of claimant's claim 
for an alle9ed industrial injury sustained on August 21, 1977 is 
approved. 

~. •. 
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course of her employment. Claimant has testified that she cried
out when she suddenly felt pain in her neck while she was help
ing a co-worker lift a barrel; however, the co-worker whom she
was supposedly helping could not remember any such incident.

Claimant did not report the alleged incident to her
treating doctor, even when questioned about it. The ALJ felt
that'this was explained by claimant being rather naive and
attempting to make a self-diagnosis of her problem; it is more
probable that she had no idea what caused the problem, however,
she certainly had the opportunity when she talked to Dr. Wheeler
to explain all the events wtrch ha<3 happened prior to the Isg
pain. Instead, she did not indicate any cause, even after she
had been questioned by Dr. Wheeler. Finally, after the passage
of 10 days and the visit to another doctor, to whom Dr. Wheeler
had referred her, she suddenly recalled an alleged incident
which caused her to strain her shoulder and neck.

The alleged incident was not witnessed by any of the
people who testified although these people were in the immediate
vicinity of the supposed occurrence. Not only did these people
testify that they could not remember any such event, they also
indicated that they had never seen claimant help on clean-up.
Furthermore, claimant testified that her leg was "killing" her
on the day follov/ing the alleged. incident when she returned to
protest her suspension; however, one person to whom she talked
on that day testified that claimant exhibited no signs of pain
or discomfort during the extended period of time she was in the
office talking about the suspension. In fact, the evidence in
dicates that claimant, herself, stated she was ready to go to
work that very night if the employer would set aside the sus
pension.

The Board concludes that claimant's failure to meet her
burden of proof is clear from the lack of evidence supporting
her version of the incident, the testimony of co-workers refut
ing her contentions and claimant's own inconsistencies while
testifying. The Board concludes that the claim was properly
denied by the employer.

ORD R
The order of the ALJ, dated July 13, 1978, is reversed.
The denial, dated October 19, 1977, of claimant's claim

for an alleged industrial injury sustained on August 21, 1977 is
aoDroved.
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CASE NO. 78-915 

JERRY BENAVIDEZ, CLAiMANT 
Charles R. Speight, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant 

December 28, 1978 

Reviewed by Board Members Wilson and Moore. 

Claimant seeks Board reviei-1 of the Administrative Law 
Judge's (ALJ) order which dismiss6d the case as claimant's 
claim was still in an open status and the ALJ had no jurisdic
tion at that time. 

The Board, after de nova review, affirms and adopts the 
Opinion and Order of the ALJ, a copy of which is attached 
hereto and, by this ·reference, is made a part hereof. 

ORDER 

The order of the ALJ, dated July 14, 1978, is affirmed. 

WCB CASE NO. 75-4798 

JOE CASH, CLAIMANT 
Collins, Velure & Heysell, 

Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Order of Remand 

December 28, 1978 

On March 23, 1976 the Referee entered his Opinion and 
Order in the above entitled matter which ordered that the 
matter be remanded to the Compliance Division of the Workers' 
Compensation Board for submission to the State Accident Insur
ance Fund for action pursuant to ORS 656.054, 6nly as it re
lates to the compensable injury suffered by claimant on July 
31, 1975, and payment of compensation to and includinq 1\ugust 
12, 1975, excluding from this period any temporary total dis
ability compensation payable whe:n claimant was off the job, 
not the result of his industrial injury. 

Claimant filec1 a request for review .of the Referee's 
order by the Board which was received by the Board on July 30, 
1976. On November 17, 1976 the Fund filed a motion to dismiss 
cluirnan t' s request, contencJ i.ng that the employer, who was non
complying, was not s~rved with a notice of the request for re
view. On December 1~ 1976 the Board allowed the motion. 

Claimant appealed to the circuit court and on March 13, 
1978 the court reversed the l3oarc1's Order of Dismissal, dated 
December 1, 197G,and ;remanded the matter to the Board for u 
de novo review on the merits of claimant's request for review. 
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J RRY B NAVID Z, CLAIMANT
Charles R. Speight, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Reviev; by Claimant

WCB CAS NO. 78-915 December 28, 1978

Reviewed by Board Members Wilson and Moore.
Claimant seeks Board review of the Administrative Law

Judge's (ALJ) order which dismissed the case as claimant's
claim v.'as still in an open status and the ALJ had no jurisdic
tion at that time.

The Board, after de novo review, affirms and adopts the
Opinion and Order of the ALJ, a copy of w’hich is attached
hereto and, by this 'reference, is made a part hereof.

ORD R
The order of the ALJ, dated July 14, 1978, is affirmed.

WCB CAS NO. 75-4798
JO CASH, CLAIMANT
Collins, Velure & Heysell,

Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Order of Remand

December 28, 1978

On March 23, 1976 the Referee entered his Opinion and
Order in the above entitled matter which ordered that the
matter be remanded to the Comnliance Division of the Workers'
Compensation Board for submission to the
ance Fund for action pursuant to ORS 656
lates to the compensable injury suffered
31, 1975, and payment of compensation to
12, 1975, excluding from this period any
ability compensation payable when claimant was off the job,
not the result of his industrial injury.

State Accident Insur-
054, only as it re-
by claimant on July
and including August
temporary total dis-

Claimant filed a request for review’ .of the Referee's
order by the Board v.’hich was received by the Board on July 30,
1976. ' On November 17, 1976 the Fund filed a motion to dismiss
claimant's request, contending that the employer, who was non-
complying, was not served w’ith a notice of the request for re
view. On December 1, 1976 the Board allov/ed the motion.

Claimant appealed to the circuit court and on March 13,
1978 the court reversed the Board’s Order of Disjuissal, dated
December 1, 1976,andjremanded the matter to the Board for a
de novo review on the merits of claimant's request for review.
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to the mandate of the circuit court, the Board 
did review de novo the entire file of the above entitled matter. 

The Referee found that Mitchell A, G0tdon w~~ ~ 
licensed general contractor in Oregon and on July 10, 1975 
he started a home building job with a salaried foreman on 
the job to supervise it. Gordon also came to the job site 
at least once a day and usually conferred with the foreman. 
The latter indicated to Gordon that he needed help; he knew 
claimant and hired him as a carpenter to work on an hourly 
basis at $6.50 an hour. 

Claimant commenced work on ,Tuly 23, 197 5 and was paid 
by check without the usual deductions. Claimant did not work 
every day and he quit on August 13, 1975, alleging that on · 
July 31, 1975 he had developed a swelling in his right fore~ 
arm above the wrist. The claim was accepted by the Fund and 
claimant was paid compensation for temporary total disability. 

At the commencement of the hearing the Referee stated 
that he understood that the only issue before him was compen
sability; there was no issue on the extent of disability, 
either ternporaiy or permanent. However, the Referee, in his 
order, made findings that there was an employer-employee re
lationship between Gordon and claimant; that claimant suffered 
a compensable injury on July 31, 1975, and that although claim
ant may have suffered some tendinitis while he was working for 
Gordon he had recovered from this condition during the period 
that he did not work and had suffered a re-injury on September 
4, 1975 which was a new industrial injury and not the respon
sibility of Gordon. 

The Referee also found that the.Fund had accepted as 
a compensable injury the incident of July 31, 1975 and subse
quently a Determination Order dated December 23, 1975 awarded 
claimant compensation for temporary total disability on August 
1, 1975 through October 15, 1975, less time worked. 

The Referee concluded that Gordon was not responsible 
for any compensation payable after claimant terminated employ
ment with him, therefore, he was not responsible for a full 
period of temporary total disability from August 1 through 
August 13 because the evidence indicated that claimant did 
not work full time during that period and some of the absences 
were not due to his industrial injury. 

The Board, on de nova review, finds that the ·Referee, 
after initially limiting the issue before him to compensabil
ity of claimant's claim, then went forward and decided all of 
the issues previously stated. This resulted in claimant being 
substantially deprived of his rights because no one except 
claimant contested the Determination Order and the Referee re
fused to consider that request. 
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The Referee found that Mtchell h* Gordon was slicensed general contractor in Oregon and on July 10, 1975
he started a home building job v;ith a salaried foreman on
the job to supervise it. Gordon also came to the job site
at least once a day and usually conferred with the foreman.
The latter indicated to Gordon that he needed help; he knew
claimant and hired him as a carpenter to work on an hourly
basis at $6.50 an hour.

Claimant commenced work on July 23, 1975 and was paid
by check without the usual deductions. Claimant did not work
every day and he quit on August 13, 1975, alleging that on
July 31, 1975 he had developed a sv/elling in his right fore
arm above the wrist. The claim was accepted by the Fund and
claimant v;as paid compensation for temporary total disability.

At the commencement of the hearing the Referee stated
•that he understood that the only issue before him was compen
sability; there was no issue on the extent of disability,
either temporary or permanent. However, the Referee, in his
order, made findings that there was an employer-employee re
lationship between Gordon and claimant; that claimant suffered
a compensable injury on July 31, 1975, and that although claim
ant may have suffered some tendinitis while he was working for
Gordon he had recovered from this condition during the period
that he did not work and had suffered a re-injury on September
4 , 1975 v/hich was a new industrial injury and not the respon
sibility of Gordon.

The Referee also found that the .Fund had accepted as
a compensable injury the incident of July 31, 1975 and subse
quently a Determination Order dated December 23, 1975 awarded
claimant compensation for temporary total disability on August
1, 1975 through October 15, 1975, less time worked.

The Referee concluded that Gordon was not responsible
for any compensation payable after claimant terminated employ
ment with him, therefore, he was not responsible for a full
period of temporary total disability from August 1 through
August 13 because the evidence indicated that claimant did
not work full time during that period and some of the absences
were not due to his industrial injury.

The Board, on de novo reviev;, finds that the Referee,
after initially limiting the issue before him to compensabil
ity of claimant's claim, then went forward and decided all of
the issues previously stated. This resulted in claimant being
substantially deprived of his rights because no one except
claimant contested the Determination Order and the Referee re
fused to consider that request.

Pursuant to the mandate of the circuit court, the Board
did review de novo the entire file of the above entitled matter
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Board concludes the Referee was correct in finding 
the claim to be compensable, however, because of the other 
findings made by th~ Referee the matter must be remanded to 
Referee Henry L. Seifert, pursuant to the provisions of ORS 
656.295(5), for the purpose of taking evidence upon which he 
shall make a d~termination on the issues of claimant's ex
tent of disability, either temporary or permanent or both. 

ORDER 

The order of the Referee, dated March 23, 1976, is 
modified and, pursuant to ORS 656.295(5), the matter is re
manded to the Hearinas Division, and specifically to Referee 
Henry L. Seifert, toJset for a hearing for the purpose of tak
ing evidence from both parties on the extent of claimant's 
disability, temporary, permanent or both. 

WCB CASE Np. 76-3330 

LUCAS V. CORRAL, CLAIMANT 
Dye & Olson, ~laimant's Atty. 
Souther, Spaulding, Kinsey, Williamson 

& Schwabe, Claimant's Atty. 
Request for Review by Employer 

' 

December 28, 1978 

Re~iewed by board Members Wilson and Moore. 

The employer seeks review by the Board of the order of the 
Administrative Law Judge (ALJ) which awarded compensation equal to 
160° for 50% unsc~eduled neck disability. 

Claimant suffered a compensable injury on August 28, 1975 
while working as a laborer on a construction iob. His injury was 
caused by a fall of approximately 15 feet from the railroad trestle 
on which he was working. Claimant was hospitalized and his injury 
diagnosed by Dr. Von.Thiele as chest and cervical spine concussion. 
Later, after consul tati.on with Dr. Mulder, an avulsion fracture of 
_the interior-anteriot margin of CS was established and use of a 
plastic collar was prescribed. 

Ori April 15,'1976 Dr. Martens, an orthopedic surgeon, ex
amined cl~imant who had stopped using the cervical collar on Deq
ember 29, 1975. Dr. •Martens diagnosed fracture CS, healed, and 
contusion, right shoulder and chest wall, healed. He felt claim
ant was medically stationary at that time and no further treat
ment indicated. He stated claimant could return to work but that 
he would have difficulty with overhead work. 

Claimant was.released to return to work on January 29, 
1976 and a Determination Order, entered on June 17, 1976, awarded 
claimant time loss through January 28, 1976 and compensation equal 
to 32° for 10% unscheduled neck and iorsal disability. 
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m
The Board concludes the Referee was correct in finding

the claim to be compensable, hov;ever, because of the other
findings made by the Referee the matter must be remanded to
Referee Henry L. Seifert, pursuant to the provisions of ORS
656.295(5), for the purpose of taking evidence upon which he
shall make a determination on the issues of claimant's ex
tent of disability, either temporary or permanent or both.

- ORD R
The order of the Referee, dated March 23, 1976, is

modified and, pursuant to ORS 656.295(5), the matter is re
manded to the Hearings Division, and specifically to Referee
Henry L. Seifert, to set for a hearing for the purpose of tak
ing evidence from both parties on the extent of claimant's
disability, temporary, permanent or both.

WCB CAS NO. 76-3330 December 28, 1978

LUCAS V. CORRAL, CLAIMANT
Dye & Olson, Claimant's Atty.
Souther, Spaulding, Kinsey, Williamson

& Schwabe, Claimant's Atty.
Request for Review by  mployer

Rev.iev;ed by Board Members Wilson and Moore.
The employer seeks review by the Board of the order of the

Administrative Law Judge (ALJ) which av;arded compensation equal to
160° for 50% unscheduled neck disability.

Claimant suffered a compensable injury on August 28, 1975
while working as a laborer on a construction job. His injury v;as
caused by a fall of approximately 15 feet from the railroad trestle
on which he v;as working. Claimant was hospitalized and his injury
diagnosed by Dr. Von Thiele as chest and cervical spine concussion.
Later, after consultation with Dr. Mulder, an avulsion fracture of
the interior-anterior margin of C5 v;as established and use of a
plastic collar was prescribed.

Oh April 15,'1976 Dr. Martens, an orthopedic surgeon, ex
amined claimant v/ho had stopped using the cervical collar on Dec
ember 29, 1975. Dr. Martens diagnosed fracture C5, healed, and
contusion, right shoulder and chest v/all, iiealed. lie felt claim
ant v;as medically stationary at that time and no further treat
ment indicated. He stated claimant could return to work but that
he would have difficulty with overhead work.

Claimant was.released to return to v;ork on January 29,
1976 and a Determination Order, entered on June 17, 1976, awarded
claimant time loss through January 28, 1976 and compensation equal
to 32° for 10% unscheduled neck and lorsal disability.
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cannot speak the English language and his exam
ination by Dr. Martens as well as his later examination by_Dr. 
Throop, a neurologist, were somewhat hamper~d becau~e of ~1s 
language barrier. Dr. Throop, who had examined cl~imant in Aug
ust 1976i noted th~t claimant 1 s symptoms were lasting longer than 

could be expected by the objective findings. He recommended the 
use of a soft cervical collar at night along with physical ther
apy and neck strengthening exercises. 

Claimant did not have any medical ~ttention between Aug
ust 1976 and April 1, 1977 when he saw Dr. Bright for an eye in
jury. Claimant continued to see Dr. Bright but received no treat
ment for his neck other than medication. However, Dr. Bright 
was able to speak Spanish and communications were much better 
between him and claimant than they had been between claimant 
a~d Dr. Martens and Dr. Throop. 

Dr. Bright was deposed and stated that claimant sustained 
a severe ligamentous strain to the cervical spine as a result of 
the fall. He diagnosed fracture CS and stated that the pain 
claimant continued to have was a result of the fracture and was 
a permanent condition. Claimant had complained to all of the 
doctors about headaches a_ssociated with dizziness and pain which 
radiates into the right shoulder and arm. It was Dr. Bright '.s 
opinion that claimant would not be able to do any heavy lifting, 
pushing or pulling. Claimant was unable to do any unusual motion 
of the head such as flexion or turning of the head from right 
to left. Dr. Bright related the shoulder and chest problems 
to the cervical fracture and felt claimant to be severely dis
abled as far as his neck was concerned. 

The ALJ found that Dr. Bright had become involved in 
considering claimant's neck problem even though his initial 
treatment was for an eye injury. Dr. Bright stated that rail
road maintenance work on bridges and tracks was beyond the 
capacity of claimant as a result of the limitations claimant 
now had. 

,·~1e ALJ found that claimant was born in Mexico and can
not read, write or speak English. He is able to write to a 
certain t .tent Spanish and he has a fourth grade education ob
tained ir ~exico. His background is that of rather heavy type 
work anc1 .: :ifore his injury he was in good health and was able 
to lift h-:; .vy sacks and do strenuous work. 

Th= ALJ found, after considering claimant's age, educa
tion, sui t,1bility, experience, adaptability, and physical im
pairments and limitations resulting from the injury, that 
claimant had lost considerable wage earning capacity. He con
cluded that the loss was reduced somewhat because bf claimant 1 s 
youth and that although his physical injury impairment was in 
the moderate category, nevertheless, claimant's lack of educa-
tion of f:set that. · 
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Claimant cannot speak the  nglish language and his exam
ination by Dr. Martens as well as his later examination by Dr.
Throop, a neurologist, were somewhat hampered because of his
language barrier. Dr. Throop, who had examined claimant in Aug
ust 1976,- noted that claimant's symptoms were lasting longer than
could be expected by the objective findings. He recommended the
use of a soft cervical collar at night along with physical ther
apy and neck strengthening exercises.

Claimant did not have any medical attention between Aug
ust 1976 and April 1, 1977 when he saw Dr. Bright for an eye in
jury. Claimant continued to see Dr. Bright but received no treat'
ment for his neck other than medication. Hov/ever, Dr. Bright
was able to speak Spanish and communications v/ere much better
between him and claimant than they had been between claimant
and Dr. Martens and Dr. Throop.

Dr, Bright was deposed and stated that claimant sustained
a severe ligamentous strain to the cervical spine as a result of
the fall. He diagnosed fracture C5 and stated that the pain
claimant continued to have was a result of the fracture and was
a permanent condition. Claimant had com.plained to all of the
doctors about headaches associated with dizziness and pain which
radiates into the right shoulder and arm. It was Dr. Bright'.s
opinion that claimant would not be able to do any heavy lifting,
pushing or pulling. Claimant was unable to do any unusual motion
of the head such as flexion or turning of the head from right
to left. Dr. Bright related the shoulder and chest problems
to the cervical fracture and felt claimant to be severely dis
abled as far as his neck was concerned.

The ALJ found that Dr. Bright had become involved in
considering claimant's neck problem even though his initial
treatment v/as for an eye injury. Dr. Bright stated that rail
road maintenance work on bridges and tracks was beyond the
capacity of claimant as a result of the limitations claimant
now had.

the ALJ found that claimant was born in Mexico and can
not read, write or speak  nglish. He is able to v;rite to a
certain c .tent Spanish and he has a fourth grade education ob
tained ir. Mexico. His background is that of rather heavy type
work and /. 'tfore his injury he was in good health and was able
to lift h" -vy sacks and do strenuous work.

Th -• ALJ found, after considering claimant's age, educa
tion, suitability, experience, nd^iptability, and physical im
pairments and limitations resulting from the injury, that
claimant had lost considerable wage earning capacity. He con
cluded that the loss was reduced somewhat because of claimant's
youth and that although his physical injury impairment was in
the moderate category, nevertheless, claimant's lack of educa
tion offset that.
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The ALJ concluded that claimant had only his physical 
strength to offer an¢ when he.fell from the railroad trestle 
he lost a substantial amount of that strength. Based upon the 
foregoing, the ALJ c6ncluded that claimant had lost 50% of his 
future earning capaclty and, accordingly, he increaskd the 
award of 32° to 160°. 

The Board, after de nova review, finds that the medical 
evidence simply-does not support a finding th~t claimant has 
lost 50 % of hts wage e.st...:rning capacity. :~ Claimant .Jias been ex
amined by Dr. Von Thiele, Dr. Mulder, Dr. Martens, Dr. Throop, 
Dr. Bright and Dr. Buza and only Dr. Bright finds any signi
ficant disability. Dr. Bright's conclusions are based solely 
on the claimant's subjective complaints. Neither Dr. Martens, 
an orthopedic surgeoh, nor Drs. Mblder, Throop and BUza, all 
neurosurgeons, could) find an 6bjective basis for all of -claim
ant's claimed symptofus. Dr. Von Thiele, who originally treated 
claimant, felt that clairn_ant was ready to go back to work in 
January 1976. 

In October 1975 Dr. Mulder was of the opinion that claim
ant needed more time to recover from his injury and recommended 
wearing a cervical collar, although he noted that claimant did 
not like the collar when he had it. On August 1976 Dr. Martens 
stated that claimant'could return to work which required lifting 
railroad ties, doing repetitive bendings, twisting, stooping and 
prolonged sitting. He had a contusion of his right shoulder 
and might have some difficulty with frequent use of his shoulders 
and frequent lifting above the shoulder level but not below the 
shoulder level. 

Between Augu~t 1976 and April 1977 claimant required no 
medical attention and on April 1, when he fi~st saw Dr. Bright,· 
it was for an eye injury. It was only later that Dr. Bright 
discussed the back injury with claimant. 'rhe ALJ apparently 
feels that Dr. Bright is best suited. to testify to claimant's 
complaint because he was the only doctor who spoke Spanish, there
fore, communication bet\..;reen him and claimant was better than it 
was between clairnant,and the other doctors. However, the evi- · 
.dence indicates that Dr. Bright's findings were not hppreciably 
different from those:of Dr. Buza and Dr. Marten's. 

The Board concludes that the medical evidence weighs 
heavily against Dr. Bright's conclusions regarding ctaimant 1 s 
disability and it gi~es greater weight to the opinioris expressed 
by Dr. Martens and Dr. Von Thiele, both of which were amply sup
ported by the objective findings made by the other doctors who 
examined· claimant. · · ,< 

The Board cdncludes that claimant has failed to o~ove 
by a preponc:.ercrnce of the evidence that he h:a.s lost rnore ~ than 
2.SS.; of hi~; ·,,rn,Je earning cap2city as a result of his industrial 
injury, therefore, {t would modify the award granted by the 
i\LJ and g.c.1nt claimant an award equal to 80°. 
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The ALJ conciuded that claimant had only his physical
strength to offer and when he,fell from the railroad trestle
he lost a substantial amount of that strength. Based upon the
foregoing, the ALJ concluded that claimant had lost 50% of his
future earning capacity and, accordingly, he increased the
aw'ard of 32° to 160°.

The Board, after de novo review, finds that the medical
evidence simply does not support a finding that claimant has
lost 50% of his wage earning capacity. Claimant .has been ex
amined by Dr. Von Thiele, Dr. Mulder, Dr. Martens, Dr. Throop,
Dr. Bright and Dr. Buza and only Dr. Bright finds any signi
ficant disability. Dr. Bright's conclusions are based solely
on the claimant's subjective complaints. Neither Dr. Martens,
an orthopedic surgeon, nor Drs. Mulder, Throop and Buza, all
neurosurgeons, could; find an objective basis for all of claim
ant's claimed symptoms. Dr. Von Thiele, who originally treated
claimant, felt that claimant was ready to go back to work in
January 1976.

In October 1975 Dr. Mulder w^as of the opinion that claim
ant needed more time to recover from his injury and recommended
V7earing a cervical collar, although he noted that claimant did
not like the collar when he had it. On August 1976 Dr. Martens
stated that claimant'could return to work which required lifting
railroad ties, doing repetitive bendings, twisting, stooping and
prolonged sitting. He had a contusion of his right shoulder
and might have soma difficulty with frequent use of his shoulders
and frequent lifting above the shoulder level but not belov; the
shoulder level.

Between August 1976 and April 1977 claimant required no
medical attention and on April 1, when he first Sciw Dr. Bright,"
it was for an eye injury. It v/as only later that Dr. Bright
discussed tl-ie back injury with claimant. The ALJ apparently
feels that Dr. Bright is best suited, to testify to claim.ant's
complaint because he v/as the only doctor who spoke Spanisli, there
fore, communication between him and claimant v.'as better than it
v;as betv/een claimant-and the other doctors. However, the evi- •
•dencG indicates that Dr. Bright's findings were not appreciably
different from thoseiof Dr. Buza and Dr. Marten's.

The Board concludes that the medical evidence weighs
heavily against Dr. Bright's conclusions regarding claimant's
disability and it gives greater v.^eight to the opinions expressed
by i;)r. Martens and Dr. Von Thiele, both of wliich were amply sup
ported by the objective findings made by the other doctors who
examined- claimant.

The Board ccincludes triat claimant has failed to orove
by a preponderance of the evidence that he has lost more^than
2-5% of his wane earninc? carnacitv as a resultc a i'}ac 1 ryinjury, therefore, it v/ould modify the a'ward
liLJ air;! grant claimant an award ecrual. to 80°
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The order of the ALJ, dated July 14, 1978, 1s modified. 

Claimant is awarded compensation equal to 80° for 25% 
unscheduled neck disability. This award is in lieu of the award 
granted b'/ the order of the ALJ which, in all other respects, 
is af £ irmed. 

CLAIM NO. 05 X 006834 

WALTER W. FETTER, CLAIMANT 
Emmons, Kyle, Kropp & Kryger 

Clutmu.nt'u Atty, 
Own Motion Determination 

December 28, 1978 

Claimant suffered a compensable left leg injury on 
July 8, 1968. By a Determination Order, dated July 29, 1970, 
he was granted compensation equal to 23° and by the Board's 
Oi·m Motion Determination of Harch 22, 1977 he was granted 
an additional 30° for a total award of 53°. 

On September 30, 1977 a Stipulation reopened claim
arit1s claim with temporary total disability compensation com
mencing on June 3, 1977 because claimant had had further sur
gery on Septewber 12, 1977. 

On October 19, 1978 Dr. Slocum found claimant's condi
tion medically stationary. His diagnoses at that time were 
" ( 1) Stat us post-high tibia 1 os teotom:''/ with later al meniscec
torny. (2) PainfuJ ankle with minimal arthritic changes, nega
tive physical examination. (3) Parkinson's disease unrelated 
to this injury''. Dr. Slocum 1 s impression was that claimant 
was unable to work because of his knee condition combined with 
the Parkinson's disease and he indicated that claimant has a 
moderately severe permanent partial disability of the left 
lower extremity. 

On November 28, 1978 the carrier requested a determin
ation of claimant's disability. The Evaluation Division of 
the 1-lorkers I Compensation Department recommended thut claim
ant be gra/2ted adcli tional temporary total disability from June 
3, 1977 through October 19, 1978 and an award for permanent 
partial disability equal to 90° for GO% of the left leg. 

The Board, after fully considering the medical evidence 
before it, concludes that claimant is entitled to a greater 
award for his disability than that recommended by the Evaluation 
Di vis ion.. Based on Dr. Slocum's report., which found claimant 
has a moclerat.ely-severe disability, the Board concludes that 
he should be compe11sated with an award equal to 105° for 70% 
loss of the left leg. 
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ORD R•
The order of the ALJ, dated July 14, 1978, is modified.

m

Claimant is awarded compensation equal to 80° for 25%
unscheduled neck disability. This award is in lieu of the award
granted by the order of the ALJ v/hich, in all other respects,
is affirmed.

CLAIM NO. 05 X 006834 December 28, 1978
WALT R W. F TT R, CLAIMANT
 mmons, Kyle, Kropp & Kryger

Claimant's attyiOwn Motion Determination
Claimant suffered a compensable left leg injury on

July 8, 1968. By a Determination Order, dated July 29, 1970,
he was granted compensation equal to 23° and by the Board’s
Ov.ui Motion Determination of March 22, 1977 he was granted
an additional 30° for a total award of 53°.

On September 30, 1977 a Stipulation reopened claim
ant's claim with temporary total disability compensation com
mencing on June 3, 1977 because claimant had had further sur
gery on September 12, 1977.

On October 19, 1978 Dr. Slocum found claimant's condi
tion medically stationary. His diagnoses at that time v/ere
"{1) Status post-high tibial osteotomy with lateral meniscec
tomy. (2) Painful ankle v/ith minimal arthritic changes, nega
tive physical examination. (3) Parkinson's disease unrelated
to this injury”. Dr. Slocum's impression v/as that claimant
V7as unable to v/ork because of his knee condition combined v/ith
the ParJ^inson's disease and. he indicated that clairaant has a
moderately severe permanent partial disability of the left
lovv'er extremity.

On November 28, 1978 the carrier requested a determin
ation of claimant's disability. The  valuation Division of
the V7orkers' Compensation Department recommended that claim
ant be granted additional temporary total disability from June
3, 1977 through October 19, 1978 and an award for permanent
partial disability equal to 90° for 60% of the left leg.

The Board, after fully considering the medical evidence
before it, concludes that claimant is entitled to a greater
award for his disability than that recommended by the  valuation
Division, Based on Dr. Slocum's report, v.'hich found claimant
has a moderately-severe disability, the Board concludes that
he should be compensated with an award equal to 105° for 70%
loss of the left leg.

m
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is hereby granted compensation for temporary 
A total (1isabili•ty from-J-nne 3, 1977 through·Octobe.r 19, 1978, 
~ -. less time worked, and compensation equal to 105° for 70% loss 

of the left leg. These awards are in lieu of any prior awards 
clais11ant has received for his July 1968 industria_l injury. 

Claimant's attorney, pursuant to the Stipulation, dated 
September 30, 1977, was awarded as a reasonable attorney's fee 
a sum equal to 20% of the increased compensation for temporary 
total disability, pajable out of said compens~tion as paid, not 
to exceed $300. He is also awarded a sum equal to 25% of the 
additional compensation for permanent partial disability granted 
by this order, pa1•ab1e out of that compensation as paid, not to. 
exceed $2,000. 

WCB CASE NO. 77-5576 

GORDON FRITZ, CLAIMANT 
SAIF, Legal Services; Defense Atty. 
Request for Review by Claimant 

December 28, 1978 

Reviewed by Board Members \\1ilson and Moore. 

The claimant •seeks review by the Board of the order 
of the Administrative La~ Judge (ALJ) which affirmed the 
State Accident Insurance Fund's denial~ dated August 2, 1977, 
of claimant's claim for an alleged industrial injury sustained 
on April 26, 1977. 

Claimant was .P9.:i;Jorming some ta§ks for a Nr. Gibson at 
the time he fe 0D. and sustained head and back injuries. Cl.a·im
ant had met Gibson the day before the.alleged injury and Gibson 
had driven claimant to a house and tol.d him that he v.rould pay 
claimant $6.00 an hour to take lumber from the back of the house 
and put it near a fe~ce, tear down a porch, break out a bookcase 
in the building wall, and lower a ceiling. Gibson did all 
types of remodeling on commercial and residential buildings; 
cla,imant, at the time, was a neHspa.per dealer who Wc1nted to 
do part time carpentry work. 

On the first day claimant stacked the lumber,_ took off 
the porch, to.r.e out the bookcase and had comrnenced working on 
the ceiling. The follo1>1ing da.y, about 10:00 a.m. claimant, 
wh:i.le working on the ceiling, fell off the ladch:::r an(1 dmm t.he 
stairs o.nc1 suffered injuries. He wo.ited for Gibson to return 
to the house until noon but finally it was necessary for the 
neighbo~s to call an ambulance. That evening cJ.aim0nt tele
phoned (;jJJson and asLec1 him if he was covercx1 by 1'Jorkers' Com
pensation and ,,,as assured thctt he~ \•1as co\1cred by th(:> Stzite 
l\cc icJen t Insurance Fund. l!m.,:ever, when c la irnan t filled out. 
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claimant is hereby granted compensation for temporary
total disabiXi‘ty from-Ju-ne 3, 1977 through ■ October 19, 1978,
less time v/orked, and compensation equal to 105° for 70% loss
of the left leg. These awards are in lieu of any prior awards
claimant has received for his July 1968 industrial injury.

Claimant's attorney, pursuant to the Stipulation, dated
September 30, 1977, was awarded as a reasonable attorney’s fee
a sum equal to 20% of the increased compensation for temporary
total disability, payable out of said com.pensation as paid, not
to exceed $300. He is also awarded a sum equal to 25% of the
additional compensation for permanent partial disability granted
by this order, payable out of that comj:)erisation as paid, not to
exceed $2,000.

WCB CAS NO. 77-5576 December 28, 1978
GORDON FRITZ, CLAIMANT
SAIF, Legal Services; Defense Atty.
Request for Reviev; by Claimant

m

Reviewed by Board Members Wilson and Moore.
The claimant -seeks reviev/ by the Board of the order

of the Adniinistrative Law Judge (ALJ) v;hich affirmed the
State Accident Insurance Fund's denial, dated /August 2, 197 7,
of claimant's claim for an alleged industrial injury sustained
on April 26,1977.

Claimant v/as p
the time he fell and s
ant had met Gibson the
had driven claimant to
clciimant $6.00 an hour
and put it near a fenc
in the building wall,
types of remodeling on
claimant, at the time,
do part tiire carpentry

erforming some tasks for a Mr. Gibson at
ustained head and back injuries. Cladm-
day before the.alleged injury and Gibson
a house and told him that he v/ould pay
to take luip.ber from the back of the house

e, tear dov;n a porch, break out a bookcase
and lov/er a ceiling. Gibson did all
commercial and residential buildings;
v/as a newspaper dealer v/ho v/anted to
v.'ork.

On the fi
the porch, tore o
the ceiling. The
v/h;iJ.e work.ijig on
stairs and suffer
to the house unti
neighbors to call
phoned Gibson and
pen sation and v/as
Accident Insuranc

rst day claimant stacJced the lumber,, took off
ut the bookccise and had commenced v/orking on
follov/ing day, about 10:0.0 a.m. claimant,

the ceiling, fell off the ladder and dov/n the
ed injuries. He waited for Gibson to return
1 noon but finally it was necessary for the
an amibulance. That evening claimant tele-
as];ed him if he was covered by Workers' Corn-
assured that he v;as covered by the State

e Fund. Hov/ever, v/hen claimant filled out.
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Form 801, Gibson stated that claimant shouldn't have been on 
the job because. he, rat.her than the company, owned the house. 
Claimant testified this·was the first time Gibson had said 
that he owned the house on which claimant worked. 

Claimant filed his 801 on Nay 4, 1977; it was signed by 
Gibson on July 6 and referred to the Fund for processing. On 

August~, 19?? the Pund 8enie8 th~ elaim on thg grounds th~t 
claimant was not a subject worker and that Gibson was not a 
subject employer at the time of the alleged injury. 

ORS 656027(2) excludes from coverage a worker employed 
to do gardening, maintenance, repair, remodeling or similar work 
in or about the private home of a person employing him. The 
question before the ALJ ~as whether or not claimant came within 
this exception. 

The ALJ found that the evid~nce as a whole indicated that 
the remodeling work claimant did was on Gibson's private home, 
even though Gibson was not residing in the home at the time of 
claimant's injury. The ALJ conceded that Gibson was a contractor 
whose business was remodeling cow~ercial and residential build
ings, but she found nb evidence that Gibson purchased houses for 
the sole purpose of remodeling them and selling them. Gibson 
had a home when he was married (he had been divorced just a 
few months before the alleged injury) and he had told the lady 
-with whom he was staying that he wanted to li~e more .indepen-
dently and move to a house of his own when he left her home. 

The ALJ also found that Gibson consistently referred to 
the house which claimant was working on at the time of ~he al
leged injury as his o,m house. Although he did not, at the 
first meeting with claimant, indicate that the remodeling work 
was being done on his personal home, he did subsequently inform 
claimant that claimant shouldn I t have been working on the. job 
as it was his own home, not the company's. Ultimately, Gibson 
did move into the house u~on which claimant had worked. 

The ALJ concluded that, in this case, claimant, who had 
another job, i.e., he was a newspaper dealer, apparently had 
been hired for a casual, one-time, interim job for a short per-
iod of time and with little compensation to be paid. This job 
was to occupy claimant until such time as he was able to work 
on a part time basis as a carpenter for the company with other 
employees. Therefore, the ALJ concluded that claimant was work
ing on a private home at the time of the alleged injury and was 
not a subject worker nor was Mr. Gibson a subject employer. 
The ALJ affirmed the denial. 

The Board, on de nova review, finds no evidence that the 
house on Foss Street up� n which claimant was doing repair and 
remodeling at the time of his injury on April 26, 1977 was the 
private home of Mr. Gibson. To th0 ~ontrary, the evidence is 
quite clear that Gibson was engaged in the occupation of per-
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a Form 801, Gibson stated that claimant shouldn't have been on
the job because,he, rather than the company, owned the house.
Claimant testified this' was the first time Gibson had said
that he owned the house on which claimant worked.

Claimant filed his 801 on May 4, 1977; it was signed by
Gibson on July 6 and referred to the Fund for processing. On
August 2, 1977 the Fund (3ehibd th5 cldim OR tiiQ giounds thatclaimant was not a subject worker and that Gibson was not a
subject employer at the time of the alleged injury,

ORS 656027(2) excludes from coverage a worker employed
to do gardening, maintenance, repair, remodeling or similar work
in or about the private home of a person employing him. The
question before the ALJ was whether or not claimant came within
this exception.

The ALJ found that the evidence as a whole ind
the remodeling v;ork claimant did v;as on Gibson's priva
even though Gibson was not residing in the home at the
claimant's injury. The ALJ conceded that Gibson was a
whose business was remodeling commercial and resident!
ings, but she found no evidence that Gibson purchased
the sole purpose of remodeling them and selling them,
had a home when he was married (he had been divorced j
few months before the alleged injury) and he had told
•with whom he was staying that he v/anted to live more .i
dently and move to a house of his own when he left her

icated that
te home,
time of
contractor

al build-
houses for
Gibson

ust a
the lady
ndepen-
home. m

The ALJ also found that Gibson consistently referred to
the house which claimant was working on at the tim.e of the al
leged injury as his o\ m house. Although he did not, at the
first meeting with claimant, indicate that the remodeling work
was being done on his personal home, he did subsequently inform
claimant that claimant shouldn't have been working on the. job
as it was his ov/n home, not the company's. Ultimately, Gibson
did move into the house upon which claimant had worked.

The ALJ concluded that, in this case, claimant, who had
another job, i.e., he was a newspaper dealer, apparently had
been hired for a casual, one-time, interim job for a short per--
iod of time and with little compensation to be paid. This job
was to occupy claimant until such time as he was able to work
on a part time basis as a carpenter for the company with other
employees. Therefore, the ALJ concluded that claimant was work
ing on a private home at the time of the alleged injury and was
not a subject worker nor was Mr. Gibson a subject employer.
The ALJ affirmed the denial.

The Board, on de novo review, finds no evidence that the
house on Foss Street upon which claimant was doing repair and
remodeling at the time of his injury on April 26, 1977 was the
private home of Mr. Gibson. To the contrary, the evidence is
quite clear that Gibson was engaged in the occupation of per-
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all types of remodeling on either commercial or residen
tial buildings. His·primary occupation was to purchase homes, 
remodel them, and then sell them, hopefully, for a profit. 

The Board concludes that at the time of the injury on 
April 26, 1977 claimant was a subject workman under the pro
visions of ORS 656.027 and Mr. Gibson was a subject employer . 
under the provisions of ORS 656.006(14). Therefore, the denial 
on August 2, 1977 of claimant's claim for an industrial injury 
sustained on April 26, 1977 was improper and the claim should 
be remanded to the Fund for processing. 

ORDER 

The order of the ALJ, dated April 10, 1978, is reversed. 

ciaimant's claim for an 1ndustrlai ln1ury susta!neJ on 
April 26, 1977 while in the employ of Norman Gibson is hereby 
remanded to the State Accident Insurance Fund to be accepted 
and for the payment of compensation, as provided by law, com
mencing on April 26, 1977 and until the claim shall be closed 
pursuant·to the provisions of ORS 656.268. 

' . w. 

Claimant's attorney is awarded as a reasonable attorney's 
fee for his services both before the ALJ at the hearing and 
at Board review a sum of $1,000.00, payable by the State Acci
dent Insurance Fund. 

WCB CASE NO. 77-7978 

RUSSELL HALL, CLAIMANT 
James A. Wickre, Claimant's Atty. 
Roger Warren, Defense Atty. 
Request for Review by Employer 

December 28, 1978 

Reviewed by Board Members Moore and Phillips. 

The employer requests the Board to review the order of 
the Administrative Law Judge (ALJ) which grant~d claimant 45° 
for 30% permanent pa~tial disability of the left leg. 

ClaiMant was a 53-year-old construction laborer who suf
fered a compensable injury to his left leg in the fall of 1975 
when his knee was struck by a flying rock. Ten days later 
claimant slipped and fell on ice striking his left leg just 
above the ankle. Both injuries were considered part of the 
same claim for an injury sustained on September 30, 1975. 
This claim was closed by a Determination Order dated Decem-
ber 2, 1977 which awarded claimant 22.5° for 15% permanent 
partial disability of the left leg. 
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forming all types of remodeling on either commercial or residen
tial buildings. His'primary occupation was to purchase homes,
remodel them, and then sell them, hopefully, for a profit.

The Board concludes that at the time of the injury on
April 26, 1977 claimant was a subject workman under the pro
visions of ORS 656.027 and Mr. Gibson was a subject employer
under the provisions of ORS 656.006(14). Therefore, the denial
on August 2, 1977 of claimant's claim for an industrial injury
sustained on April 26, 1977 was improper and the claim should
be remanded to the Fund for processing.

ORD R
The order of the ALJ, dated April 10, 1978, is reversed.
Claimant's claim for an industria'i injury sustained on

April 26, 1977 while in the employ of Norman Gibson is hereby
remanded to the State Accident Insurance Fund to be accepted
and for the payment of compensation, as provided by law, com
mencing on April 26, 1977 and until the claim shall be closed
pursuant to the provisions of ORS 656.268.

Claimant's attorney is awarded as a reasonable attorney's
fee for his services both before the ALJ at the hearing and
at Board review a sum of $1,000.00, payable by the State Acci
dent Insurance Fund.

WCB CAS NO. 77-7978 December 28, 1978
RUSS LL HALL, CLAIMANT
James A. Wickre, Claimant's Atty.
Roger Warren, Defense Atty.
Request for Review by  mployer

Reviewed by Board Members Moore and Phillips.
The employer requests the Board to review the order of

the Administrative Law Judge (ALJ) which granted claimant 45°
for 30% permanent partial disability of the left leg.

Claimant was a 53-year-old construction laborer who suf
fered a compensable injury to his left leg in the fall of 1975
when his knee was struck by a flying rock. Ten days later
claimant slipped and fell on ice striking his left leg just
above the ankle. Both injuries were considered part of the
same claim for an injury sustained on September 30, 1975.
This claim was closed by a Determination Order dated Decem
ber 2, 1977 which awarded claimant 22.5° for 15% permanent
partial disability of the left leg.
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1973 claimant had suffered an injury to his left 
leg which required a medial meniscectomy and pursuant to a 
stipulation claimant had received a total of 24.5° for that 
injury. 

The ALJ found that claimant had residual problems as 
the result of the 1973 injury. Claimant also had substantial 
persistant com9laints and limitations following the 1975 in
jury which included spasms, pain, inability to walk up and 
down hills or to walk long distances. ns a result of his 
1975 injury cl.aimant has had two major surgeries. Dr.Campagna, 
the neurosurgeon who performed the surgeries, evaluated claim
ant1s left leg disability attributable to the 1975 injury as 
11 mild". 

The ALJ found that pain, by and of itself, is not com
pensable; it must be disabling. He found claimant had held 
several post-injury jobs in construction work which required 

being on his feet and that claimant conceded that he was ready, 
willing and able to try any job. However, claimant continues 
to receive medical services for his leg problem and the ALJ 
was con0inced that the loss of use of the leg resulting in 
the claim for the 1975 injury was substantially more than the 
15% which he received by the Determination Orde~ of December 
2, 1977. He, therefore, increased the award to 45° which re
presents 30% of the maximum for this scheduled disability. 

The Board, on de novo review, taking into consideration 
the provisions of ORS 656.222, concludes that claimant has not 
sustained any greater loss of function of his left leg than is 
represented by the 47° (24.5° for the 1973 injury and 22.5° 
for the 1975 injury) which he has already received for loss of 
the the left leg. It finds that the additional award of 22.5° 
granted by the ALJ is not supported by the medical evidence. 
Claimant, as admitted by the ALJ, has held several jobs since 
his injury, jobs which require him to be on his feet for long 
periods of time and claimant has stated that he is ready, will
ing and able to try any job. 

ORDER 

The order of the ALJ, dated July 19, 1978, is reversed. 
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In 1973 claimant had suffered an injury to his left
leg which required a medial meniscectomy and pursuant to a
stipulation claimant had received a total of 24.5° for that
injury.

The ALJ found that claimant had residual problems as
the result of the 1973 injury. Claimant also had substantial
persistant complaints and limitations following the 1975 in
jury which included spasms, pain, inability to walk up and
down hills or to walk long distances. As a result of his
1975 injury claimant has had two major surgeries. Dr.Campagna,
the neurosurgeon who performed the surgeries, evaluated claim
ant's left leg disability attributable to the 1975 injury as
"mild".

m

The ALJ found that pain, by and of itself, is not com
pensable; it must be disabling. He found claimant had held
several post-injury jobs in construction work which required
being on his feet and that claimant conceded that he was ready,
willing and able to try any job. Hov/ever, claimant continues
to receive medical services for his leg problem and the ALJ
V7as convinced that the loss of use of the leg resulting in
the claim for the 1975 injury was substantially more than the
15% which he received by the Determination Order of December
2 , 1977 . He, therefore, increased the av;ard to 45° which re
presents 30% of the maximum for this scheduled disability.

The Board, on de novo reviev/, taking into consideration
the provisions of ORS 656.222, concludes that claimant has not
sustained any greater loss of function of his left leg than
represented by the 47° (24.5° for the 1973 injury and 22.5°
for the 1975 injury) which he has already received for loss
the the left leg. It finds that the additional award of 22.
granted by the ALJ is not supported by the medical evidence.
Claimant, as admitted by the ALJ, has held several jobs since
his injury, jobs v;hich require him to be on his feet for long
periods of time and claimant has stated that he is ready, will
ing and able to try any job.

ORD R
The order of the ALJ, dated July 19, 1978, is reversed.

is
of
5°
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CASE NO. 77-5056 

JAMES A, KURTH, CLAIMANT 
David Vandenberg, Claimant's Atty. 
Souther, Spaulding·, Kinsey, Williamson 

& Schwabe, Defense Atty. 
Request for- Review by Claimant 

December 28, 1978 

Rtviewed by Board Members Wilson and Moore. 

Claimant seeks Board review of the Administrative Law 
Judge's (ALJ) order which affirmed the June 7, 1977 ?eter~in
ation Order whereby he was granted no permanent partial dis
ability compensation. 

The Board, after de nova review, affirms and adopts 
the Opinion and Order of the ALJ, a copy of which is attached 
hereto and, by this reference, is made a part hereof. TvlO 
errors noted in the defendant's brief should be corrected: 
on paae 1 paragraph 3, "Jt. Ex. 1\-12" should be ch.J.nged to 
read (,Jt. 'Ex. E-12 11 and on page 2, paragraph 3, "Jt. Ex. D-18" 
should be changed to read 11 Jt. Ex. E-18". 

ORDER 

The order of the ALJ, dated June 6, 1978, is affirmed~ 

WCB CASE NO. 78-1098 

LYLE WHEELER, CLAIMANT 
Jones, Lang, Klein, Wolf & Smith, 

Defense Atty. 
Request for Review by Employer 

December 28, 1978 

Reviewed by Board Members Wilson, Moore and Phillips. 

The employer seeks Board review of the order of the Ad
ministrative Law LTudge (A.LJ) which directed it to accept claim
ant's claim for an i~dustrial injury and to pay compensation, 
as provided by law. 

Claimant, who has been an over-the-road truck driver for 
the employer for 14 years was engaged in a physical altercation 
with another truck driver (Baer) on the morning of December 29, 
1977. Apparently,- the claimant and Baer had been carrying on 
an abusive verbal battle for about two years using the CB radios 
with which most of the over-the-road trucks are equipped. 

At midnight, December 28, 1978, claimant left Portland for 
a round-trip trip to Pasco, \vashington; it was bad weather and 
chains were necessary. Claimant arrived at a cafe at Di~.Jgs June-
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WCB CAS NO. 77-5056 December 28, 1978
JAM S A. KURTH, CLAIMANT
David Vandenberg, Claimant's Atty.
Souther, Spaulding', Kinsey, Williamson

& Schv/abe, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Wilson and Moore.
Claimant seeks Board review of the Administrative Lav/

Judge's (ALJ) order which affirmed the June 7, 1977 Determin
ation Order whereby he v/as granted no permanent partial dis
ability compensation.

The Board, after de novo review, affirms and adopts
the Opinion and Order of the ALJ, a copy of which is- attached
hereto and, by this reference, is made a part hereof. Tv/o
errors noted in the defendant's brief should be corrected:
on page 1, paragraph 3, "Jt.  x. A-12" should be changed to
read "Jt.  x.  -12" and on page 2, paragraph 3, "Jt.  x. D-18"
should be changed to read "Jt.  x.  -18".

ORD R
The order of the ALJ, dated June 6, 1978, is affirm.ed.

WCB CAS NO. 78-1098 December 28, 1978
LYL WH  L R, CLAIMANT
Jones, Lang, Klein, Wolf & Smith,

Defense Atty.
Request for Review by  mployer

Reviewed by Board Members Wilson, Moore and Phillips.
The employer seeks Board review of the order of the Ad

ministrative Law Judge (ALJ) which directed it to accept claim
ant's claim for an industrial injury and to pay compensation,
as provided by lav;.

Claimant, who has been an over-the-road truck driver for
the employer for 14 years was engaged in a physical altercation
with another truck driver (Baer) on the morning of December 29,
1977. Apparently,- the claimant and Baer had been carrying on
an abusive verbal battle for about tv;o years using the CB radios
v/ith v/hich most of the over-the-road trucks are equipped.

At midnight, December 28, 1978, claimant left Portland for
a round-trip trip to Pasco, Washington; it was bad weather and
chains were necessary. Claimant arrived at a cafe at Diggs Junc-
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where he stopped to have coffee and clean up after chaining 
his truck. Claimant entered the restaurant and observed Baer 
sitting in a booth with several other drivers. Claimant walked 
over to the booth and made some remark to him which caused him 
to get up and follow claimant out the back door. There is sub
stantial dispute as to what transpired once the two went outside, 
however, claimant was hit by Baer in the right upper cheekbone 
and claimant picked up a two-by-four and hit Baer in the leg. 
Baer took the two-by-four away "from claimant and threatened him 
with it, then threw it down on the ground and left. As a re
sult of being hit in the face, claimant had surgery on his 
cheekbone which had been broken in three places. · 

Each party states the other was the aggressor in the fight. 
According to claimant he intended to talk to Baer and ask him 
why he didn't like him and intended to apologize to him. He 
said, "Let's get this over with". Claimant also testified that 
Baer hit him first as he was holding the back door to allow 
Baer to go outside and that he picked up the board only after 
hg h8d b~~n knocked to the g.Q~n~, 

Baer testified that claimant said to him, "Are you ready 
to go settle this?" and that claimant had grabbed the two-by-four 
as he went out the door and hit him with the board at the same 
time he hit claimant in the face. He also testified that the 
two-by-four was dry and, therefore, he assumed that claimant had 
had it in the truck with him. One other driver corroborated 
Baer's statement that claimant told Baer it was time to have the 
matter settled, but this witness was not in a position to see 
who hit first or if the hitting had been simultaneous. 

The ALJ found that' in view of the obvious animosity that 
the two persons had for each.other, claimant's· story that he 
haq just come over to apologize was highly improbable. The ALJ 
found it equally improbable that claimant had had the two-by
four with him in the truck and had placed it at the door in such 
a position that he could hit the other party with it because 
at the time claimant entered the cafe he did not know the other 
party was there. 

'The ALJ set forth certain factors to be considered in de
termining whether an injury arose "out of and in the course of 
employment" enumerated by the Court of Appeals in Benefal v. SAIF, 
33 Or App 597· (1978). The ALJ then found that in this case 
claimant's fight was not: (1) for the benefit of his employment, 
(2) contemplated by the employer and the employee at the time 
of hiring or later1 (3) on the employer's premises, and (4) 
directed by or acquiesced in by the employer. However, claim-
ant was being paid during the activity and the activity was a 
possible risk incidental to the employment because the use of 
CB radio for business purposes might engender disputes among 
the ~ruckers; also, claimant was not on a personai mission of 

0 

0 

his own in that he did not personally enter the cafe to settle () 
a private disagreement with the other party which arose off the 
job. 
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tion where he stopped to have coffee and clean up after chaining
his truck. Claimant entered the restaurant and observed Baer
sitting in a booth with several other drivers. Claimant walked
over to the booth and made some remark to him which caused him
to get up and follow claimant out the back door. There is sub
stantial dispute as to what transpired once the two went outside,
however, claimant was hit by Baer in the right upper cheekbone
and claimant picked up a two-by-four and hit Baer in the leg._
Baer took the two-by-four away from claimant and threatened him
with it, then threw it down on the ground and left. As a re
sult of being hit in the face, claimant had surgery on his
cheekbone which had been broken in three places.

 ach party states the other was the aggressor in the fight.
According to claimant he intended to talk to Baer and ask him
why he didn't like him and intended to apologize to him. He
said, "Let's get this over with". Claimant-also testified that
Baer hit him first as he was holding the back door to allow
Baer to go outside and that he picked up the board only after
hQ had been knocked to the

Baer testified that claimant said to him, "Are you ready
to go settle this?" and that claimant had grabbed the two-by-four
as he went out the door and hit him with the board at the same
time he hit claimant in the face. He also testified that the
two-by-four was dry and, therefore, he assumed that claimant had
had it in the truck with him. One other driver corroborated
Baer's statement that claimant told Baer it was time to have the
matter settled, but this witness was not in a position to see
who hit first or if the hitting had been simultaneous.

The ALJ found that in view of the obvious animosity that
the two persons had for each-other, claimant's' story that he
had just come over to apologize was highly improbable. The ALJ
found it equally improbable that claimant had had the two-by-
four with him in the truck and had placed it at the door in such
a position that he could hit the other party with it because
at the time claimant entered the cafe he did not know the other
party was there.

'The ALJ set forth certain factors to be considered in de
termining whether an injury arose "out of and in the course of
employment" enumerated by the Court of Appeals in Benefal v. SAIF,
33 Or App 597- (1978). The ALJ then found that in this case
claimant's fight was not: (1) for the benefit of his employment,
(2) contemplated by the employer and the employee at the time
of hiring or later, (3) on the employer's premises, and (4)
directed by or acquiesced in by the employer. However, claim
ant was being paid during the activity and the activity was a
possible risk incidental to the employment because the use of
CB radio for business purposes might engender disputes among
the truckers; also, claimant was not on a persona! mission of
his own in that he did not personally enter the cafe to settle
a private disagreement with the other party which arose off the
job.
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ALJ concluded that claimant knew the other person 
only through his work and that this was not a case w0ere he 
brought a personal animosity from his private life on the job. 
His work crea'ted the relationship and the conditions which ul
timately resulted in the fight. The use of CB radio was author
ized by the truckers for their own safety and for checking road 
conditions and it wa~ because of the use of this radio that the 
quarrel between claimant and the other party arose. 

The ALJ further concluded that claimant would not have 
been in the restaurant except that his job took him there and 
the fight was, in effect, stimulated by the work-connected dis
pute in using the CB radio. 

The ALJ conceded that claimant was probably the agressor 
but, relying upon 1 Larson Workmen's Compensation Law, Section 11 
(1972), the ALJ stated that an increasing majority of jurisdictions 
reject the view that initiation of a fight by the claimant alone 
is sufficient to dep;rive the ensuing injuries of a quality of 
arising out of employment. Only if' the claimant leaves his duty 
for the sole purpose of seeking out a person for personal ven
geance which arose o_ff the job does the aggressor exception make 
sense; the Workers' Compensation law is not based on fault and 
only a serious or wilfullness conduct would take it out from under 
the provisions of the law. In the present case, the ALJ felt 
clear that claimant ~ntered the restaurant merely to' have a cup 
of coffee and clean up; t~e ensuing fight between claimant and 
the other party was spontaneous. 

The majority of the Board, on de nova review, finds that 
claimant's credibility is suspect. The majority agrees with the 
ALJ that it is highly improbable to believe claimant's story 
that he had merely gone over to the booth to apologize to Baer. 
The background of di~like which had ex~sted betwe~n claimant and 
Baer for at least two years makes it difficult to assume they 
would be willing to step outside where it was raining and polite
ly debate the problems which apparently existed between them. 

It seems somewhat farfetched to find this altercation to 
be work-related simply because it may have been initiated by 
verbal abuse exchanged between claimant and Baer over their 
CB radios which the ALJ apparently felt was an integral part 
of claimant's employment. 

The majority of the Board concludes that claimant was com
pletely outside the scope of his employment when he engaged in 
the fight and, theretore, his claim was properly denied on Jan
uary 26, 1978 by the employer and its carrier. 
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The ALJ concluded that claimant knew the other person
only through his work and that this was not a case where he
brought a personal animosity from his private life on the job.
His work created the relationship and the conditions which ul
timately resulted in the fight. The use of CB radio was author
ized by the truckers for their own safety and for checking road
conditions and it was because of the use of this radio that the
quarrel between claimant and the other party arose.

The ALJ further concluded that claimant would not have
been in the restaurant except that his job took him there and
the fight was, in effect, stimulated by the work-connected dis
pute in using the CB radio.

The ALJ conceded that claimant v^as probably the agressor
but, relying upon 1 Larson Workmen*s Compensation Law, Section 11
(1972), the ALJ stated that an increasing majority of jurisdictions
reject the view that initiation of a fight by the claimant alone
is sufficient to deprive the ensuing injuries of a quality of
arising out of employment. Only if the claimant leaves his duty
for the sole purpose of seeking out a person for personal ven
geance which arose off the job does the aggressor exception make
sense; the Workers' Compensation law is not based on fault and
only a serious or wilfullness conduct would take it out from under
the provisions of the law. In the present case, the ALJ felt
clear that claimant entered the restaurant merely to have a cup
of coffee and clean up; the ensuing fight between claimant and
the other party v;as spontaneous.

The majority of the Board, on de novo reviev;, finds that
claimant's credibility is suspect. The majority agrees with the
ALJ that it is highly improbable to believe claimant's story
that he had merely gone over to the booth to apologize to Baer.
The background of dislike which had existed between claimant and
Baer for at least two years makes it difficult to assume they
would be willing to step outside where it was raining and polite
ly debate the problems which apparently existed between them.

It seems somev/hat farfetched to find this altercation to
be work-related simply because it may have been initiated by
verbal abuse exchanged between claimant and Baer over their
CB radios v;hich the ALJ apparently felt was an integral part
of claimant's employment.

The majority of the Board concludes that claimant was com
pletely outside the scope of his employment when he engaged in
the fight and, therefore, his claim was properly denied on Jan
uary 26, 1978 by the employer and its carrier.
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The order of the ALJ, dated June 15, 1978; is reversed. 

The denial of claimant's claim for an alleged industrial 
injury on December 29, 1977 by the employer and its carrier is 
hereby approved. 

WCB CASE NOS. 77-7306 

~?-?~O? 

·,,J:2:Pr WO:•lAC1-;: ·,· CLAIMANT 
Sid Breckley, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Souther, Spaulding, Kinsey, Williamson 

& Schwabe, Employer 1 s Atty. 
Request for Review by Claimant 

December 28, 1978 

Reviewed by Board Members Wilson and Moore. 

Claimant seeks Board review of the Administrative Law 
Judge's (ALJ) order which-affirmed the the denial of February 
16, 1978, the Determination Order of March 11, 1977, and the 
notice of non-referral for vocational rehabilitation issued by 
the Field Services Division. 

The Board, after de novo review, affirms and adopts the 
Opinion and Order of the ALJ, as amended by a subsequent order, 
a copy of which is attached hereto and, by this reference, is 
made a part hereof. 

ORDER 

The order of the ALJ, dated May 10, 1978, as amended on 
September 29, 1978 nunc pro tune May 10, 1978, is affirmed. 

December 2a, 1978 

WARREN L. YADON, CLAIMANT 
David R. Vandenberg, Jr., Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by the SAIF 

Reviewed by Board Members Wilson and Moore. 

The State Accident Insurance Fund seeks Board review of\ 
the Administrative Law Judge's (ALJ) order which remanded claim
ant's claim to it for acc~ptance and payment of compensation 
to which he is entitled; penalties and attorney fees were also 
assessed. 

-22~-

ORDER

The denial of claimant's claim for an alleged industrial
injury on December 29, 1977 by the employer and its carrier is
hereby approved.

The order of the ALJ, dated June 15, 1978> is reversed.

WCB CAS NOS. 77-7306
77-7307

December 28, 1978

•J FF W0:-1ACK,‘ CLAIMANT
Sid Brockley, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Souther, Spaulding, Kinsey, Williamson

& Schwabe,  mployer's Atty.
Request for Review by Claimant

Reviewed by Board Members Wilson and Moore.
Claimant seeks Board review of the Administrative Law

Judge's (ALJ) order which-affirmed the the denial of February
16, 1978, the Determination Order of March 11, 1977, and the
notice of non-referral for vocational rehabilitation issued by
the Field Services Division.

The Board, after de novo review, affirms and adopts the
Opinion and Order of the ALJ, as amended by a subsequent order',
a copy of which is attached hereto and, by this reference, is
made a part hereof.

ORDER
The order of the ALJ, dated May 10, 1978, as amended on

September 29, 1978 nunc pro tunc May 10, 1978, is affirmed.

WCB CABS NO, 78-171 December 28^ 1978

WARREN L YADON, CLAIMANT
David R 'Vandenberg, Jr , Claimant's Atty 
SAIF, Legal Services, Defense Atty 
Request for Review by the SAIF

Reviewed by Board Members Wilson and Moore 
The State Accident Insurance Fund seeks Board review of'

the Administrative Law Judge's (ALJ) order which remanded claim
ant's claim to it for acceptance and payment of compensation
to which he is entitled; penalties and attorney fees were also 
assessed 
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Board, after de nova review, affirms and adopts the 
Opinion and Order of the ALJ, a copy of which is attached hereto 
and, by this reference, is made a part hereof. 

ORDER 

The order of the ALJ, dated June 30, 1978, is affirmed. 

Claimant's attorney is hereby granted a reasonable attor
ney's fee for his services in connection with this Board ieview 
in the amount of $400, payable by the Fund. 

WCB CASE NO. 78-269 

FREDERICK YOUNGREN, CLAIMANT 
Ackerman & DeWenter, Claimant's Atty. 
J.W. McCracken, Jr., Defense Atty. 
Request for Review by Claimant 

December 28, 1978 

Reviewed by Board Members Wilson and Phillip~, 

Claimant seeks Board review of the order of the Admin
istrative Law Judge (ALJ)-which affirmed the denial by the em
ployer and its carrier of claimant's claim for an industrial 
injury. The employer alleges that claimant's claim was self
inflicted, therefore,_ it was not compensable under the provi
sions of ORS 656.256(1). 

Apparently claimant became involved in an argument with 
a co-worker concerning the use of an access door. Claimant al
leges the co-worker made a threatening move toward him but no 
fight ensued and claimant walked approximately 10 feet away and, 
in a rage of frustration, struck his fist three times against 
a 55-gallon steel drum. This voluntary act resulted in break
ing a finger which required medical attention and for which 
claimant filed his claim which was denied by the carrier on 
December 22, 1977. 

The ALJ found that a reasonable man must realize that 
striking his fist repeatedly against a filled steel drum would 
result in injury. There is a disputable presumption that a 
person intends the ordinary consequence of his voluntary act. 
In this case there was no actual altercation but the emotions 
pent up within claimant evidently had to be spent in some way. 
It would have been far better for claimant had he taken a short 
walk and cooled off and then talked the matter over with the 
pr~per supervisory personnel. 

Although the denial was based on the fact that claimant 
suffered a self-induced injury, the ALJ made a __ further finding 
that clriirnant was outside the course of his employment at the 
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The Board, after de novo review, affirms and adopts the
Opinion and Order of the ALJ, a copy of which is attached hereto
and, by this reference, is made a part hereof.

ORD R
The order of the ALJ, dated June 30, 1978, is affirmed.
Claimant's attorney is hereby granted a reasonable attor

ney's fee for his services in connection with this Board review
in the amount of $400, payable by the Fund.

December 28, 1978WCB CAS NO. 78-269
FR D RICK YOUNGR N, CLAIMANT
Ackerman & DeWenter, Claimant's Atty.
J.W. McCracken, Jr., Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Wilson and Phillipg,

Claimant seeks Board review of the order of the Admin
istrative Law Judge (ALJ)- which affirmed the denial by the em
ployer and its carrier of claimant's claim for an industrial
injury. The employer alleges that claimant's claim was self-
inflicted, therefore,, it was not compensable under the provi
sions of ORS 656.256(1).

Apparently claimant became involved in an argument with
a co-worker concerning the use of an access door. Claimant al
leges the co-worker made a threatening move toward him but no
fight ensued and claimant walked approximately 10 feet away and,
in a rage of frustration, struck his fist three times against
a 55-gallon steel drum. This voluntary act resulted in break
ing a finger v;hich required medical attention and for which
claimant filed his claim which was denied by the carrier on
December 22, 1977.

The ALJ found that a reasonable man must realize that
striking his fist repeatedly against a filled steel drum would
result in injury. There is a disputable presumption that a
person intends the ordinary consequence of his voluntary act.
In this case there was no actual altercation but the emotions
pent up within claimant evidently had to be spent in some way.
It would have been far better for claimant had he taken a short
walk and cooled off and then talked the matter over with the
proper supervisory personnel.

Although the denial was based on the fact that claimant
suffered a self-induced injury, the ALJ made a further finding
that claim.ant v;as outside the course of his employment at the
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th~ matter took place. He was not at his-regular duty 
station, he was not involved in carrying out his normal work 
activities and he certainly was not being paid to bang his 
fist against a drum. For those reasons, the ALJ concluded 
that even if the injury was not self-induced he would have 
found that claimanb's injury did not arise out of and in 
the course of his employment. 

The Board 1 on de novo review, agrees with the conclu
sion reached by the ALJ that the injury _suffered by claimant 
was not "in the course 0£ 11 his employment, but applying the 
"arising out of" test, the·Board finds that the injury could 
be tiaceable to the nature of claimant's work or to some risk 
to which the employer's business exposed the claimant and 
which was reasonably incidental to the employment. 

In this instance, claimant was required periodically to 
empty buckets full of excess glue and to do so he would leave 
the plant building through an access door which was secured by 
latches, ·empty his bucket, and re-enter the building through 
the same door. On the ev~ning that claimant argued with his 
co-worker, he had just emptied the bucket in his usual manner 
and as he re-entered the plant the co-worker told claimant he 
was going to nail the door shut so no one could use it; appar
ently the co-worker was bothered by the cold breeze coming 
through the door when it was open. This caused the argument. 
Claimant testified that he hit the drum rather than the co
worker because he knew that if he str~ck the co-worker he would 
be suspended from his job and yet the insistence by the co
worker that claimant not use this access door infuriated claim
ant to the extent that he felt he had to vent his rage on some-

thing. 

The Board concludes that the fact that claimant 1 s em
ployment required him to work with his co-employee and that 
such employment also was possible of giving rise to circum
stances which might very well result in a dispute between 
claimant and his co-employee over a work-related matter occur
ring ori the employer's premises would satisfy the test that 
the injury "arose out of" the claimant's employment. However, 
claimant was not engaged in any of the duties for which he 
w~s paid at the time of the injury nor was he at his regular 
work station, .therefore, the injury did not arise "in the 
course of" claimant's employment. 

The claim was properly denied. 

ORDER 

The order of the ALJ, dated May 30, 1978, is affirmed. 
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time the matter took place. He was not at his regular duty
station, he was not involved in carrying out his normal work
activities and he certainly was not being paid to bang his
fist against a drum. For those reasons, the ALJ concluded
that even if the injury was not self-induced he would have
found that claimant’s injury did not arise out of and in
the course of his employment.

The Board, on de novo review, agrees with the conclu
sion reached by the ALJ that the injury suffered by claimant
was not "in the course of" his employment, but applying the
"arising out of" test, the'Board finds that the injury could
be traceable to the nature of claimant's work or to some risk
to which the employer's business exposed the claimant and
which was reasonably incidental to the employment.

In this instance, claimant was required periodically to
empty buckets full of excess glue and to do so he would leave
the plant building through an access door which was secured by
latches, empty his bucket, and re-enter the building through
the same door. On the evening that claimant argued with his
co-v;orker, he had just emptied the bucket in his usual manner
and as he re-entered the plant the co-worker told claimant he
was going to nail the door shut so no one could use it; appar
ently the co-worker was bothered by the cold breeze coming
through the door when it was open. This caused the argument.
Claimant testified that he hit the drum rather than the co-
v7orker because he knev; that if he struck the co-v70rker he would
be suspended from his job and yet the insistence by the co
worker that claimant not use this access door infuriated claim
ant to the extent that he felt he had to vent his rage on some
thing .

The Board concludes that the fact that claimant's em
ployment required him to work with his co-employee- and that
such employment also was possible of giving rise to circum
stances which might very well result in a dispute between
claimant and his co-employee over a work-related matter occur
ring on the employer's premises would satisfy the test that
the injury "arose out of" the claimant's employment. However,
claimant was not engaged in any of the duties for which he
v;'as paid at the time of the injury nor v;as he at his regular
work station,.therefore, the injury did not arise "in the
course of" claimant's employment.

The claim was properly denied.
ORD R

The order of the ALJ, dated May 30, 1978, is affirmed.
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WCB CASE NO. 77-7821 

WESLEY O. CROSS, CLAIMANT 
Paul H. Ringle, Claimant's Atty. 
Souther, Spalding, Kinsey, Williamson 

& Schwabe, Defense Atty. 
Order 

January 4, 1979 

,On June 28, 1978 claimant requested Board review of 
the order of the Administrative Law Judge {ALJ) entered in 
the above entitled matter on June 14, 1978. The request was 
acknowledged by the Board; the parties were furnished a trans-. 
cript and a schedule for the filing of briefs. Originally, 
the final date for ~h~ filing of all briefs was October 24, 
1978; it was later extended to December 15, 1978 and finally 
to January 15, 1979. 

On November 27, 1978 the Board received from claimant 
a request for the presentation of new evidence concer~ing his 
claim allegedly not attainable at the time of the hearing. 

On December 4, 1978 the carrier responded in opposi
tion to claimant's request, stating there was no explanation 
or reason contained in the record why the evidence now offered 
could not have reasonably been discovered and produced at the 
time of the hearing and, furtermore, that the "new evidence" 
is nothing more than a statement from a doctor who has been 
available for deposition and could have been presented as a 
witness at the time of the hearing. 

The Board, after giving full consideration to the 
claimant's request and the employer's objection thereto, con
cludes that there is no justification to include the proffered 
new evidence in the record before the Board on review. 

Because of the time element both parties are given 
an extension of time withih which to file their briefs. 

ORDER 

Claj_mant's request to present new evidence allegedly 
not attainable at the time of the hearing in the above entitled 
matter is her~~v denied and the final date for the filing of 
briefs is extended tc F8b~uary 15, 1979. 

WCB CASE NO. 76-5776 

MAE M. FOWLER, CLAIMANT 
Donald M. Ratliff, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant 
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January 4, 1979 

January 4, 1979
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9

W SL Y 0. CROSS, CLAIflANT
Paul H. Ringle, Claimant's Atty.
Souther, Spalding, Kinsey, Williamson

& Schv/abe, Defense Atty.
Order

WCB CAS NO. 77-7821

-On June 28, 1978 claimant requested Board review of
the order of the Administrative Law Judge (ALJ) entered in
the above entitled matter on June 14, 1978. The request was
acknowledged by the Board; the parties were furnished a trans--
cript and a schedule for the filing of briefs. Originally,
the final date for ^the filing of all briefs was October 2*4,
1978; it was later extended to December 15, 1978 and finally
to January 15, 1979.

On November 27, 1978 the Board received from claimant
a request for the presentation of new evidence concerning his
claim allegedly not attainable at the time of the hearing.

On December 4, 1978 the carrier responded in opposi
tion to claimant's request, stating there was no explanation
or reason contained in the record why the evidence now offered
could not have reasonably been discovered and produced at the
time of the hearing and, furtermore, that the "new evidence"
is nothing more than a statement from a doctor who has been
available for deposition and could have been presented as a
witness at the time of the hearing.

The Board, after giving full consideration to the
claimant's request and the employer's objection thereto, con
cludes that there is no justification to include the proffered
new evidence in the record before the Board on review.

Because of the time element both parties are given
an extension of time within which to file their briefs.

ORDER
Claj.mant's request to present, new evidence allegedly

not attainable at the time of the hearing in the above entitled
matter is hereby denied and the final date for the filing of
briefs is extended tc .'February 15, 1979.

WCB CAS NO. 76-5776
MA M. FOWL R, CLAIMANT
Donald M. Ratliff, Claimant's Atty
SAIF, Legal Services, Defense Atty
Request for Reviev; by Claimant
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Reviewed by Board Members ,-1ilson and Phillips. 

. Claimant seeks Board review of the Administrative Law 
Judge's (ALJ) order which granted her compensation equal to 
128° for 40% unscheduled low back disability. 

The Board, after de novo review, affirms and adopts the 
Opinion and Order of the ALJ, a copy of which is attached hereto 
and, by this reference, is made a· part hereof. 

ORDER 

The order of the ALJ, dated July 13, 1978, is affirmed. 

WCB CASE NO. 78-603 

GEORGE GALE, CLAIMAHT 
Brian Welch, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by the SAIF 

January 4, 1979 

Reviewed by Board Members Wilson and Phillips. 

The State Accident Insurance Fund seeks Board review of 
the Administrative Law Judge's (ALJ) order which remanded 
claimant's claim to it for acceptance arid payment of compen
sation to which he is entitled. 

The Board, after de nova review, affirms and adopts the 
Opinion and Order of the ALJ, a copy of which is attached 
hereto and, by this reference, is made a part hereof. 

ORDER 

The order of the ALJ, dated June 22, 1978, is affirmed. 

Claimant's attorney is hereby granted a reasonable attor
ney's fee for his services in connection with this Board review 
in the amount of $250, payable by the SAIF. 

-226-

-

•; Reviewed by Board Members Wilson and Phillips.
Claimant seeks Board review of the Administrative Law

Judge's (ALJ) order which granted her compensation equal to
128° for 40% unscheduled lov; back disability.

Tlie Board, after de novo review, affirms and adopts the
Opinion and Order of the ALJ, a copy of which is attached hereto
and, by this reference, is made a- part hereof.

ORD R
The order of the ALJ, dated July 13, 1978, is affirmed.

WCB CAS NO. 78-603 January 4, 1979
G ORG GAL , CLAIMANT
Brian Welch, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by the SAIF

Reviewed by Board Members Wilson and Phillips.
The State Accident Insurance Fund seeks Board review of

the Administrative Law Judge's (ALJ) order which remanded
claimant's claim to it for acceptance and paym.ent of compen
sation to which he is entitled.

The Board, after de novo review, affirms and adopts the
Opinion and Order of the ALJ, a copy of which is attached
hereto and, by this reference, is made a part hereof.

ORD R
The order of the ALJ, dated June 22, 1978, is affirmed.

Claimant's attorney is hereby granted a reasonable attor
ney's fee for his services in connection with this Board reviev-;
in the amount of $250, payable by the SAIF.

#

#
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CASE NO. 77-781-B 

ARTHUR GALEGO, CLAIMANT 
Richardson, Murphy & Nelson 

Claimant's Atty. 
Jones, Lang, Klein, Wolf & Smith 

Defense Atty. 
Jaqua & Wheatley, Employer's Atty. 

January 4, 1979 

Request for Review by Flavorland Food, Inc. 

Reviewed by Board Members Moore and Phillips. 

Flavorland Foods, Inc. s0eks Board review of the Adminis
trative Law Judge's (ALJ) order which found it to be the respon
sible employer in this case and determined claimant to be per
manently and totally disibled as of ~une 26, 1978. 

The Board, after de. nova review, affirms and adopts the 
Opinion and Order of the ALJ, a copy of wh:i.ch. is attached hereto 
and, by.this reference, is made a part hcre0f. 

ORDER 

The order of the ALJ, -dated July 25, 1978, is affirmed. 

claimant's attorney is hereby granted a reasonable attor
nev's fee for his services in connection with this Board review 
in .. the amount of $250, payable by EBI Company. 

WCB CASE NO. 77-4038-B 

DONALD HELMICK, CLAIMANT 
James A. Nelson, Claimant's Atty. 
Rankin, McMurry, Osburn, Gallagher 

& VavRoskyr Defense-Atty. 
Jones, Lang, Klein, Wolf & Smith 

Employer's Atty. 

January 4, 1979 

Request for Review by Transport Indemnity Co. 

Reviewed by Board Members Wilson and Phillips. 

Transport Indemnity Company,hereinafter referred to as 
Transport, seeks review by the Board of the order of the Ad
ministrative Law Judge (ALJ) which affirmed the denial of 
claimant's claim by Employee Benefits Insurance Company, here
inafter referred to as EDI, and reversed the denial issued by 
Transport and remanded the claim to it for acceptance and pay
ment of compensation as provided by law. The order further 
directed Transport to pay claimant's attorney a reasonable 
attorney's fee of $500 and to reimburse EBI for all compen
sation that it had paid claimant to date of the ALJ's order. 
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WCB CAS NO. 77-781-B January 4, 1979

9

ARTHUR GAL GO, CLAIMANT
Richardson, Murphy & Nelson
Claimant's Atty.

Jones, Lang, Klein, Wolf & Smith
Defense Atty.

Jaqua & Wheatley,  mployer's Atty.
Request for Review by Flavorland Food, Inc.

Reviev/ed by Board Members Moore and Phillips.
Flavorland Foods, Inc. seeks Board review of the Adminis

trative Law Judge's (ALJ) order which found it to be the respon
sible employer in this case and determined claimant to be per
manently and totally disabled as of June 26, 1978.

The Board, after de novo review, affirms and adopts the
Opinion and Order of the ALJ, a copy of whicr. is attached hereto
and, by.this reference, is made a part hereof.

ORD R
The order of the ALJ, dated July 25, 1978, is affirmed.
Claimant's attorney is hereby granted a reasonable attor-

ney's fee for his services in connection v;ith this Board review
in the amount of $250, payable by  BI Company.

WCB CAS NO. 77-4038-B January 4, 1979
DONALD HELMICK, CLAIMANT
James A. Nelson, Claimant's Atty.
Rankin, McMurry, Osburn, Gallagher

& VavRosky,- Defense-Atty.
Jones, Lang, Klein, Wolf & Smith

 mployer's Atty.
Request for Reviev/ by Transport Indemnity Co.

Reviewed by Board Members Wilson and Phillips.
Transport Indemnity Company,hereinafter referred to as

Transport, seeks review by the Board of the order of the Ad
ministrative Law Judge (ALJ) which affirmed the denial of
claimant's claim by  mployee Benefits Insurance Company, here'
inafter referred to as  DI, and reversed the denial issued by
Transport and remanded the claim to it for acceptance and pay'
ment of compensation as provided by law. The-order further
directed Transport to pay claimant's attorney a reasonable
attorney's fee of $500 and to reimburse  BI for all compen
sation that it had paid claimant to date of the ALJ's order.
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a truck driver, first suffer~d a compensable 
injury when he jumped off the loading <lock ~nd injured his 
right knee on November 21, 1975.. Afte1: a medial rneniscectomy 
wa.s performed on March 16, 1976 t;be claim was r.J.osed with an 
award of 15° for 10% los~ 0(·the right.·leg._ . 

On May 20,-19?7 blaimanl-fell off a liuck l~il~~~~ wh~fi 
his right knee ga~e out from under him-causing him to fall and 
damage a tooth and injur0 his· che:st ancl ,back. Cla.imant inunediately 
filed a claim for~- new injury.· · · 

On June 27, 1977 EBI, whj.ch was the employer's insurer· fro~ 
and after September 1, 1976-, denied thG claim .and th:"! following 
day requested the Board to issue· an o.1··J,;;:r. desi<J·na ting a pa.y:ing 
agent pursuant to the ~revisions of.OR2 656.307. 

On July 21, 1977 Transport, who hnd insured claimant up 
to September 1, 1976, denied the claim. On the same date. the 
Board issued its order designating EBI 2s the paying aqent 
pending a determination of the matter at a hearing. 

Pursuant to the order issued under ORS 656.307 EBI 
had been paying compensation for temporary total disability 
and the ALJ directed Transport to reimburse them for such 
compensation paid to claimant. 

The Board, on de nova review, agrees ~,.,ri th the find in gs 
and conclusions of the ALJ. The Board distinguishes this 
case from those cases in which no attorney's fee has been 
awarded to claimant's attorney based upon the evidence which 
indicated that Transport never admitted compensability, there
fore, the issue was more than just responsibility of a car
rier for a compensable injury and it was very necessary that 
claimant be represented by counsel. Based on the record his 
appearance at the hearing was more than just passive. 

ORDER 

The order of the ALJ, _dated June 27, 1978, is affirmed. 

Claimant 1 s attorney is awarded as a reasonable attor-
• · 1 ' I · d I ll f ney's fee for his services at Doar review c1e sumo· S200; 

payable by the Transport Indemnity Company. 

-228-

claimant, a truck driver, first suffered a compensable
injury when he jumped off the loading dock and injured his
right'knee on November 21, 1975.. After a medial meniscectomy
was performed on March 16, 1976 the claim was cl.osed with anaward of 15° for 10% loss of'the right-leg.

On May 20,',1977 cla.iman-l: ■ fell off a truck tailga-jd Wh6h
his right knee gave out from -under him causing him to fall and
damage a tooth and injure his' chest and .back. Claimant immediately
filed a claim for a. new injury.'

On June 27, 1977 £BI, which was the employer's insurer■from
and after September 1, 1976', denied the claim -and tlie following
day requested the Board to issue'an order dssi.gnating a paying
agent pursuant to the provisions of OR;~ 656.307 .

On July 21, 1977 Transport, who bad insured claimant up
to September 1, 1976, denied the claim. On t}ie same date, the
Board issued its order designating  BI as the paying agent
pending a determination of the matter at a hearing.

Pursuant to the order issued under ORS 656.307  BI
had been paying compensation for temporary total disability
and the ALJ directed Transport to reimburse them for such
compensation paid to claimant.

The Board, on de novo review, agrees v.'ith the findings
and conclusions of the ALJ. The Board distinguishes this
case from those cases in v;hich no attorney's fee has been
awarded to claimant's attorney based upon the evidence v/hich
indicated that Transport never admitted compensability, there
fore, the issue was more than just responsibility of a car
rier for a compensable injury and it was very necessary that
claimant be represented by counsel. Based on the record his
appearance at the hearing was more than just passive.

#

ORDER

The order of the ALJ,,dated June 27, 1978, is affirmed
Claimant's attorney is civ;arded as a reasonable attor

ney's fee for his services at Board review the sum of $200;
payable by the Transport Indemnity Company.
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CASE NO. 77-7565 

LOIS HICKS, CLAIMANT 
Dye & Olson, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Rev.:i.ew by .. the SAIF 

January 4, 1~,-~ 

Reviewed by Board Members Moore and Phillips. 

The State Accident Insurance Fund seeks Board review of 
the Administrative Law Judge's (ALJ) order which affirmed the 
January 12, 1978 Determination Order as to the temporary total 
disability benefits awarded therein and awarded a penalty equal 
to 15% of the compensation due from October 7, 197? through 
November 21, 1977; an attorney's fee was granted claimant's 
attorney. ' 

The Board, after de novo review, affirms and adopts the 
Opinion and Order of the ALJ, 2 copy of which is attached hereto 
and, by this reference, is made a part hereof. 

ORDER 

The order of the ALJ, dated July 26, 1978, is affirmed. 

Claimant's attorney is hereby granted a reasonable attor
ney's fee for his services in connection with this.Board review 
in the amount of $150, payable by the State Accident Insurance 

WCB CASE NO. 77-6696 

LESTER G. HUBBELL, CLAIMANT 
Pozzi, Wilson, Atchison, Kahn & 

O'Leary, Claimant's Atty. 
William H. Replogle, Defense Atty. 
Request for Review.by Employer 

Januarv 4; 1979 

Reviewed by Board Members Wilson and Phillips. 

Th.e employer seeks Board review of the Administrative 
Law Judge's (ALJ) order which remanded ~laimant•~ claim to it 
for ~cceptance and payment of compensation to which he is en-
titled. 

The Board, after de nova review, affirms and adopts the 
Opinion and Order of the ALJ, a copy of which is attached hereto 
and, by this reference, is made a part hereof. 
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WCB CAS NO. 77-7565 January 4,

LOIS HICKS, CLAIP^NT
Dye & Olson, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by-.-the SAIF

Reviewed by Board Members Moore and Phillips.
The State Accident Insurance Fund seeks Board review of

the Administrative Law Judge's (ALJ) order which affirmed the
January 12, 1978 Determination Order as to the temporary total
disability benefits awarded therein and awarded a penalty equal
to 15% of the compensation due from October 7, 1977 through
November 21, 1977; an attorney's fee v/as granted claimant's
attorney.

The Board, after de novo review, affirms and adopts the
Opinion and Order of the ALJ, a copy of which is attached hereto
and, by this reference, is made a part hereof.

ORD R
The order of the ALJ, dated July 26, 1978, is affirmed.
Claimant's attorney is hereby granted a reasonable attor

ney's fee for his services in connection with this.Board review
in the amount of $150, payable by the State Accident Insurance

WCB CAS NO. 77-6696 January 4, 1979
L ST R G. HUBB LL, CLAIMANT
Pozzi, Wilson, Atchison, Kahn &

O'Leary, Claimant's Atty.
William H. Replogle, Defense Atty.
Request for Reviev; by  mployer

Reviewed by Board Members V7ilson and Phillips.
The employer seeks Board review of the Administrative

Law Judge's (ALJ) order which remanded claimant's claim to it
for acceptance and payment of compensation to which he is en
titled.

The Board, after de novo review, affirms and adopts the
Opinion and Order of the ALJ, a copy of which is attached hereto
and, by this reference, is made a part hereof.
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The order of the ALJ, dated August 3, 1978, is affirmed. 

Claimant's attorney is hereby granted a reasonable attor
ney's fee for his services in connection with this Board review 
in the amount of $250, payable by the carrier. 

1,1CB CASE NO. 

HERMAN KENNEDY, CLAIMANT 
Doblie, Bischoff & ~~rray, 

Claimant's Atty. 
Jaqua & Wheatley, Defense Atty. 
Request for Review by Claimant 

-'a~uary 4, 1979 

Reviewed by Board Members Wilson and.Phillips. 

Claimant seeks Board review of the Administrative Law 
Judge's (ALJ) order which granted his compensation equal to 
160° for 50% unscheduled low back disability. 

The Board, after de nova review, affirms and adop~s 
the Opinion and Order of the AinT, a copy of which is attac:ied 
hereto and, by this reference, is made a part hereof. 

ORDER 

The order of the ALJ, dated July 28, 1978, 1s affirmed. 

VIOL.i\ STYLES, CLAIMANT 
Sid Brackley, Claimant's Atty. 
Jones, Lang, Klein, \vol£ & Si:1i th 

Defense Atty. 
Request for Review by Employer 

Reviewed by Board Members 1·1ilson and Phillips. 

The employer seeks review by the Board of the order of 
the Administrative Law Judge (ALj) which reversed the employer 1 s 
denial, dated August 12, 1977, of claimant's claim for an occu
pational disease which she alleged she suffered on April 6, 1977 
and involved her lungs. 

Claimant had been employed by the employer from September 
1974 to March 1977 with the exception of a short iwo-month period. 
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--ORDER

Claimant's attorney is hereby granted a reasonable attor
ney's fee for his services in connection with this Board review
in the amount of $250, payable by the carrier.

The order of the ALJ, dated August 3, 1978, is affirmed.

January 4, 1979WCB CASE NO 70 2477

HERMAN KENNEDY, CLAIMANT
Doblie, Bischoff & Murray, 
Claimant's Atty 

Jaqua & Wheatley, Defense Atty 
Request for Reviev? by Claimant

Reviewed by Board Members Wilson and .Phillips.
Claimant seeks Board review of the Administrative Law

Judge's (ALJ) order which granted his compensation equal to
160° for 50% unscheduled low back disability.

The Board, after de nova review, affirms and adopts
the Opinion and Order of the ALJ, a copy of v;hich is attached
hereto and, by this reference, is made-a part hereof.

ORD R
The order of the ALJ, dated July 28, 1978, is affirmed.

VIOLA STYL S, CLAIMANT
Sid Brockley, Claimant's Atty.
Jones, Lang, Klein, Wolf & Smith

Defense Atty.
Request for Review by  mployer

Reviewed by Board Members Wilson and Phillips.
The employer seeks review by the Board of the order of

the Administrative Law Judge (ALJ) which reversed the employer's
denial, dated August 12, 1977, of claimant's claim for an occu
pational disease which she alleged she suffered on April 6, 1977
and involved her lungs.

Claimant had been employed by the employer from September
1974 to March 1977 with the exception of a short two-month period
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employer was entjaged in the manufacturing of knives and 
claimant worked in a closed area where sanding and buffing of 
the knives was done; At first 6laimant worked as an inspector 

.and then she sanded and buffed. in becember 1976 she returned 
to inspection work. , Claimant testified that the dust from the 
buffing and sanding wheels covered her every night, that the 
dust went into'her hair, through her clothes and into her mouth. 
She claimed that th~ venting of the buffing wheel was poor and 
the dust would blow out and land on the operator. 

Claimant's respiratory problems began in March 1977 and 
became so bad that she was unable to breathe without difficulty, 
coughed constantly and couldn't sleep. Claimant said she lost 
her appetite. When claimant was not working her symptoms were 
relieved and she alleges that she had been in good health prior 
to the employment and had never had asthma or pulmonary diseases. 
At the present time she is bothered by the use of household 
cleaners although she has never been troubled by them before 
her employment. 

On April 6, 1977 claimant was examined by Dr. Stevens 
who diagnosed acute bronchitis and referred her to Dr. Emmer
ich, an allergist, who treated her for a reversable obstruc
tive airway disease. It was his opinion that claimant's 
underlying lung condition was basically "intrinsic" rather 
than "allergic".. H•? felt that it was highly consistent that 
her underlyipg condition was aggravated with exposure to the in
creased amounts of irritants at work; ·he felt that the inhalant 
irritants at her employment contributed very significantly to 
her pulmonary disease. 

Dr. Patterson examined Dr. Emmerich's records; he also 
examined the claimant and the place where claimant·worked. It 
was his conclusion that claimant had intrinsic, non-allergic 
asthma. He stated that the illness was not c~used by her work 
but possibly may have contributed· to her symptoms in a non
specific fashion. He also stated that typical occupational 
asthma results in a complete remission of the disease after 
the patient is removed from the work environment, in contrast 
to claimant's continuing symptomatology which is evidenced by 
her sensitivity to household cleaning products. Claimant is 
also a ve~y heavy smoker. 

Dr. Bardana, an allergist and associate professor of 
medicine at the University of Oregon Health Sciences Center, 
testified at the hearing and expressed his opinion that 
claimant had intrinsic asthma rather than industrially-related 
asthma; that her asthma had·been activated by a virus infec
tion. He stated that her condition was not related to an 
industrial irritant and there was no disability due to an in
dustrial occupation. 
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The employer was engaged in the manufacturing of knives and
claimant worked in a closed area where sanding and buffing of
the knives was done. At first claimant worked as an inspector
and then she sanded and buffed. In December 1976 she returned
to inspection v7ork. . Claimant testified that the dust from the
buffing and sanding wheels covered her every night, that the
dust went into'her hair, through her clothes and into her mouth.
She claimed that the venting of the buffing wheel was poor and
the dust would blow out and land on the operator.

Claimant's respiratory problems began in March 1977 and
became so bad that she was unable to breathe without difficulty,
coughed constantly and couldn't sleep. Claimant said she lost
her appetite. When claimant was not working her symptoms were
relieved and she alleges that she had been in good health prior
to the employment and had never had asthma or pulmonary diseases
At the present time she is bothered by the use of household
cleaners although she has never been troubled by them before
her employment.

On April 6, 1977 claimant was examined by Dr. Stevens
who diagnosed acute bronchitis and referred her to Dr.  mmer
ich, an allergist, who treated her for a reversable obstruc
tive airway disease. It was his opinion that claimant's
underlying lung condition was basically "intrinsic" rather
than "allergic". He felt that it was highly consistent that
her underlying condition was aggravated v/ith exposure to the in
creased amounts of irritants at work; he felt that the inhalant
irritants at her employment contributed very significantly to
her pulmonary disease.

Dr. Patterson examined Dr.  mmerich's records; he also
examined the claimant and the place where claimant ‘worked. It
was his conclusion that claimant had intrinsic, non-allergic
asthma. He stated that the illness was not caused by her v7ork
but possibly may have contributed' to her symptoms in a non
specific fashion. He also stated that typical occupational
asthma results in a complete remission of the disease after
the patient is removed from the work environment, in contrast
to claimant's continuing symptomatology which is evidenced by
her sensitivity to household cleaning products. Claimant is
also a very heavy smoker.

Dr. Bardana, an allergist and associate professor of
medicine at the University of Oregon Health Sciences Center,
testified at the hearing and expressed his opinion that
claimant had intrinsic asthma rather than industrially-related
asthma; that her asthma had'been activated by a virus infec
tion. He stated that her condition was not related to an
industrial irritant and there was no disability due to an in
dustrial occupation.
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ALJ found that the medical evidence indicated 
claimant suffered from intrinsic asthma which .is an under
lying lung condition that pre-existed her employment and was 
not allergic in nature. The ALJ, despite the opinions ex
pressed by Dr. Patterson and by Dr. Bardana, found that it 
was reasonable and probable that claimant's condition was the 
result of her exposure at work to dust and fumes of a non
specific nature which aggravated her ?re-existing asthma. 
The ALJ further found that claimant's condition had improved 
markedly since she left her employment. 

In v~ew of the complex medical problem involved, the 
AI.J did not feel that the denial constituted an unreasonable 
refusal to pay compensation to the extent that it should be 
subjected to the assessment of penalties. He reversed the 
denial and awarded claimant's attorney a reasonable attor
ney's fee of $950. 

The Board, on de nova review, feels that the testimony 
of Dr. Patterson and Dr. Bardana, especially the latter, is 
very persuasive. 

ORS 656.802 states that an "occupational disease" .is 
"(a) Any disease or infection which arises out of and in the 
scope of employment, and to which an emp.lcye is not ordinarily 
subjected or exposed other than during a period of regular 
actual employment therein." The Court of Appeals in Weller 
v. Union Carbide, 35 Or App 355, explicitly defined what con
stitutes a sufficient causal connection to be "arising out of" 
within the meaning of both a new injury and an occupational 
disease claim. The court said that a disease can be said to 
arise out of employment when it is "a material contributing 
99:Vi~e" c;;f illne�B which results in~ hignifica.nt wo:rgQnin~ 0£ 
the underlying condition, i.e., when the disease is caused or 
materially worsened by employment activity. In its opinion 
the court makes it clear that the worsening alone is not com
pensable but that it is the underlying condition which must 
be significantly worsened; work which causes the existing 
condition. to become symptomatic does not amount to an occu
pational disease. 

In this case the ALJ admitted that the medical experts 
agrc~cd claima·nt suffered from intrinsic asthma which is an -
underlying lung condition pre-existing her employment; there
fore, clearly claimant's condition was not "caused" by her 
work environment. The only issue is ~hether her employment 
activity "materially worsened" her underlying condition. The 
ALJ fo·und that claimant had suffered an occupational disease 
based upon a fact that it was reasonable and probable that 
claimant's condition was a result of her exposure at work to 
dust and fumes of a non-spepific nature which aggtavated her 
pre-existing asthma. Unless her asthma rises to the level 
of material worsening claimant has not suffered an occupa
tional disease. 
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The ALJ found that the medical evidence indicated
claimant suffered from intrinsic asthma v/hich .is an under
lying lung condition that pre-existed her employment and was
not allergic in nature. The ALJ, despite the opinions ex
pressed by Dr. Patterson and by Dr. Bardana, found that it
was reasonable and probable that claimant's condition was the
result of her exposure at work to dust and fumes of a non
specific nature which aggravated her pre-existing asthma.
The ALJ further found that claimant's condition had improved
markedly since she left her employment.

In view of the complex medical problem involved, the
ALJ did not feel that the denial constituted an unreasonable
refusal to pay compensation to the extent that it should be
subjected to the assessment of penalties. He reversed the
denial and awarded claimant's attorney, a reasonable attor
ney's fee of $950.

The Board, on de novo review, feels that the testimony
of Dr. Patterson and Dr. Bardana, especially the latter, is
very persuasive.

ORS 656.802 states that an "occupational disease" is
"(a) Any disease or infection which arises out of and in the
scope of employment, and to which an employe is not ordinarily
subjected or exposed other than duriiig a period of regular
actual employment therein." The Court of Appeals in Weller
V. Union Carbide, 35 Or App 355, explicitly defined what con
stitutes a sufficient causal connection to be "arising out of"
within the meaning of both a new injury and an occupational
disease claim. The court said that a disease can be said to
arise out of employment when it is "a material contributing
?auss" of illness which results in s cignifioant uorsanina cfthe underlying condition, i.e., v;hen the disease is caused or
materially worsened by employment activity. In its opinion
the court makes it clear that the worsening alone is not com
pensable but that it is the underlying condition which must
be significantly worsened; work which causes the existing
condition to become symptomatic does not amount to an occu
pational disease.

In this case the ALJ admitted that the medical experts
agreed claimant suffered from intrinsic asthma which is an
underlying lung condition pre-existing her employment; there
fore, clearly claimant's condition was not "caused" by her
work environment. The only issue is whether her employment
activity "materially worsened" her underlying condition. The
ALJ found that claimant had suffered an occupational disease
based upon a fact that it was reasonable and probable that
claimant's condition was a result of her exposure at work to
dust and fumes of a non-specific nature which aggravated her
pre-existing asthma. Unless her asthma rises to the level
of material worsening claimant has not suffered an occupa
tional disease.
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The Board finds, based upon all the evidence, that claim
ant's condition did not -~,iije ciii£ of and in the scope of her 
employment and from conditions to which she was exposed only 
at employment. To the .contrary, the medical repo~ts and 
opinions expressed indicate that the conditions under which 
claimant worked merely tended to cause a· temporary exacer_ba
tion of her pre-existing intrinsic asthma. 

ORDER 

Th@ order Of the ALJ, Q~t~q May 22, 1978, is reversed. 

The employer's ·aenial, dated August 12, 1977, of claim
ant's claim for an occupational disease involving her lungs 
which she alleges spe suffered on April 6, 1977 is approved. 

WCB CASE NO. 77-813 

TERRELL W. TOMASON,' CLAIMANT 
Dale R. Drake, Claimants's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by the SAIF 

January 4, 1979 

Reviewed by Board Members Wilson and Moore. 

The State Accident Insurance Fund requests review by the 
Board of that portion of the Administrative Law Judge 1 s (ALJ) 
order which granted claimant 128° for 40% unscheduled disability 
and granted claimant's attorney a $300 attorney's fee based upon 
the Fund's failure to pay a medical bill. 

Claimant suffered a compensable industrial injury on 
April 8, 1976 which caused a low back strain. Claimant came 
under the treatment of Dr. Mayhall and the claim was originally 
closed on January 14, 1977 with an award of -32° for 10% unsched
uled disability. 

The claim was reopened on March 24, 1977 and closed by a 
second Determination Order on April 21, 1978 which awarded claim
ant additional compensation for temporary total disability only. 

-233-
( 

9 The Board finds, based upon all the evidence, that claim-
ant's condition did not .arise of and in the scope of her
employment and from conditions to which she was exposed only
at employment. To the .contrary, the medical reports and
opinions expressed indicate that the conditions under which
claimant worked merely tended to cause a' temporary exacerba
tion of her pre-existing intrinsic asthma.

ORD R
The order of the ALJi dat?d May 22, 1978, is reversed.

The employer's ‘denial, dated August 12, 1977, of claim
ant's claim for an occupational disease involving her lungs
which she alleges she suffered on April 6, 1977 is approved.

WCB CAS NO. 77-813 January 4, 1979
T RR LL W. TOMASON,' CLAIMANT
Dale R. Drake, Claimants's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by the SAIF

Reviewed by,Board Members Wilson and Moore.
The State Accident Insurance Fund requests review by the

Board of that portion of the Administrative Law Judge's (ALJ)
order which granted claimant 128° for 40% unscheduled disability
and granted claimant's attorney a $300 attorney's fee based upon
the Fund's failure to pay a medical bill.

Claimant suffered a compensable industrial injury on
April 8, 1976 which caused a low back strain. Claimant came
under the treatment of Dr. Mayhall and the claim was originally
closed on January 14, 1977 with an award of -32° for 10% unsched
uled disability.

The claim was reopened on March 24, 1977 and closed by a
second Determination Order on April 21, 1978 which awarded claim
ant additional compensation for temporary total disability only.
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ALJ found that the first Determination Order had been 
based primarily on a medical report from Dr . .Mayhall, dated 
November 21, 1976, which stated that claimant had been.released 
to light work ~nd was doing such work without much difficulty 
and claimant was medically stationary. After the claim was re
opened on March 24, 1977, again based upon a medical report from 
Dr. Mayhall dated January 24, 1977, the doctor stated that 
claimant was having back pain with static radiation and he 
referred cl~imant to Dr. Buza, a neurosurgeon, for an evalua
tion. In this report Dr. Mayhall indicated that claimant was 
not medically stationary. 

Between November 21, 1976 when claimant was released 
to light work 3ftcl J~huary 24, 1~,, when he again was granted 
temporary total disability benefits, claimant did no work. 
On February 7, 1977 claimant received a not-ice of non-referral 
for vocational assistance. Dr. Mayhall indicated a week later 
that claimant was not medically stationary and that he had been 
discharged from the Oregon National Guard due to his back· con
dition and his inability to perform his duties. He felt that 
claimant should be rehabilitated for a job which did not re
quire heavy liftin~ re9ardless of wq~tn~~ h~ flijQ baGK ourgery. 

A myelogram performed on March 21, 1977 by Dr. Buza was 
normal. 

In his findings and conclusions relating to the ex~ent 
of claimant 1 s permanent partial disability, the ALJ stated 
that claimant's physical impairment by itself was at least 
equal to 10% of the maximum allowable by statute for unsched
uled disability. Dr. Mayhall stated that claimant was unable 
to do heavy work or any work which required stooping and bend
ing, therefore, claimant could not return to his job as a · 
Psych Aide at Fairview Hospital, where he was injured, nor 
could he engage 1n any occupation which was of a heavy nature 
and/or required stooping, bending or prolonged standing and 
sitting. With all these restrictions placed on a 27-year-old 
man because·of his impairment and who has only a high ~chool 
education, the ALJ concluded that claimant had lost at least 
40% of his wage earning capacity as a result of his industrial 
injury. 

The ALJ stated that if possible claimant would continue 
under the GI Bill and his own efforts and obtain a college de
gree which would minimize his loss of earning capacity as it 
existed at the time of the hearing. However, the Disability 
Prevention Division had decided that he was not eligible for 
vocational rehabilitation training and the ALJ stated he did 
not have enough evidence to reverse that ruling, therefore, 
he had no alternative but_ to rate his unscheduled disability as 
it existed at the time of the hearing. 
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The ALJ found that the first Determination Order had been
based primarily on a medical report from Dr. Mayl',all, dated
November 21, 1976, which stated that claimant had been.released
to light work and was doing such work without much difficulty
and claimant was medically stationary. After the claim was re
opened on March 24, 1977, again based upon a medical report from
Dr. Mayhall dated January 24, 1977, the doctor stated that
claimant v;as having back pain with static radiation and he
referred claimant to Dr, Buza, a neurosurgeon, for an evalua
tion. In this report Dr. Mayhall indicated that claimant was
not medically stationary.

Between November 21, 1976 when claimant was released
to light UOfk Sftd January 24, 1577 when he again was granted
temporary total disability benefits, claimant did no work.
On February 7, 1977 claimant received a notice of non-referral
for vocational assistance. Dr. Mayhall indicated a week later
that claimant was not medically stationary and that he had been
discharged from the Oregon National Guard due to his back' con
dition and his inability to perform his duties. He felt that
claimant should be rehabilitated for a job which did not re
quire heavy lifting regardless of whether BUigeryi

A myelogram performed on March 21, 1977 by Dr. Buza was
normal.

In his findings and conclusions relating to the extent
of claimant's permanent partial disability, the ALJ stated
that claimant's physical impairment by itself was at least
equal to 10% of the maximum allowable by statute for unsched
uled disability. Dr. Mayhall stated that claimant was unable
to do heavy work or any work which required stooping and bend
ing, therefore, claimant could not return to his job as a
Psych Aide at Fairviev; Hospital, where he was injured, nor
could he engage 'in any occupation W'hich was of a heavy nature
and/or required stooping, bending or prolonged standing and
sitting. With all these restrictions placed on a 27-year-old
man because'of his impairment and who has only a high school
education, the ALJ concluded that claimant had lost at least
40% of his wage earning capacity as a result of his industrial
injury.

The ALJ stated that if possible claimant would continue
under the GI Bill and his own efforts and obtain a college de
gree which would minimize his loss of earning capacity as it
existed at the time of the hearing. However,' the Disability
Prevention Division had decided that he was not eligible for
vocational rehabilitation training and the ALJ stated he did
not have enough evidence to reverse that ruling, therefore,
he had no alternative but to rate his unscheduled disability as
it existed at the time of the hearing.
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:. With respect-to the attorney 1 s fee granted in conjunction 
with the failure by __ the Fund to .. P.ay a medical bill which amounted 
to $95.98, the ALJ found that there was no excuse for such fail-

1 ure and hfl imp9~9~ ~ pena~ty equal to 20% of the $95.98 as a 
penalty and in conjunction therewith ordered the Fund to pay 
claimant's attorney an attorney's fee in the amount·of $300. 

The Board, on de novo review, finds that the medical 
·evidence will not support the award the _ALJ granted claimant 
for his permanent partial disability •.. Claimant ~ertainly has 
not lost 40% of his wage earning capacity as a result of the 
industrial injury. In this case, claimant was 25 years old, 
he has managerial skills: the evidence indicates that he worked 
as a manager of a Kentucky Fried Chicken restaurant. Claimant 
has done heavy labor work, however, it appears that he plans 
to earn his livelihood by using his mental abilities. He would 
especially like to go into the field .of counseling and to imple
ment that goal he has availed himself of the educational bene
fits of the GI Bill and has enrolled in Cherneketa Community 
College taking a course in Human Resources Technology. The evi
dence indicates that _he.is doing quite well in his studies, 
his present GPA is 3.87 earned, carrying a minimum of 17 hours 
per term and in some terms carrying as high as 21 hours. 

The Supreme Court in Surratt v •. Gunderson Brothers, 259 
Or 65, established the sole criterion for evaluating unscheduled 
disability to be the determination of the extent to which claim
ant has sustained a loss of earning capacity as a result of the 
insured accident. That case clearly indicates that a back in
jury would not be as serious from an earning capacity standpoint 
if suffered by a m~n of good intelligence as it would to a man 
of limited intelligence. 

Dr. Mayhall, who was claimant's treating physician, did 
not find much wrong with claimant from a'neurological standpoint 
and agreed that claimant should pursue his course of studies at· 
Chemeketa College.• His one restriction was that he not ·engage 
in employment which required lifting over 25 pounds. 

Dr. Anderson, after an orthopedic examination of claimant, 
concluded that the loss of function of the back due to the injury 
was minimal. .. 

The Board concludes that claimant would be adequately com
pensated for his industrial injury as it affects his earning 
capacity with an award of 80° which is 25% of the maximum for 
unscheduled disability. 

With respect to the award of $300 to the claimant's attor
ney 'as an attorney 1 s fee for obtaining for claimant a penalty 
equal to 20% of $95.98, the Board finds that an award of $300 
is completely out of line and, therefore, would reduce the attor
ney's fee granted claimant's attorney by the ALJ to $100. 
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With respect to the attorney's fee granted in conjunction
with the failure by the Fund to,pay a medical bill which amounted
to $95.98, the ALJ found that there was no excuse for such fail
ure Und hS ^ e<^ual to 20% of the $95.98 as a
penalty and in conjunction therewith ordered the Fund to pay
claimant's attorney an attorney's fee in the amount of $300.

The Board, on de novo review, finds that the medical
evidence will not support the award the ALJ granted claimant
for his permanent partial disability. . Claimant certainly has
not lost 40% of his wage earning capacity as a result of the
industrial injury. In this case, claimant was 25 years old,
he has managerial skills; the evidence indicates that he worked
as a manager of a Kentucky Fried Chicken restaurant. Claimant
has done heavy labor work, however, it appears that he plans
to earn his livelihood by using his mental abilities. He would
especially like to go into the field .of counseling and to imple
ment that goal he has availed himself of the educational bene
fits of the GI Bill and has enrolled in Chemeketa Community
College taking a course in Hum.an Resources Technology. The evi
dence indicates thathe^is doing quite well in his studies,
his present GPA is 3.87 earned, carrying a minimum of 17 hours
per term and in some terms carrying as high as 21 hours.

The Supreme Court in Surratt v. Gunderson Brothers, 259
Or 65, established the sole criterion for evaluating unscheduled
disability to be the determination of the extent to which claim
ant has sustained a loss of earning capacity as a result of the
insured accident. That case clearly indicates that a back in
jury would not be as serious from an earning capacity standpoint
if suffered by a ma.n of good intelligence as it would to a man
of limited intelligence.

Dr. Mayhall, who was claimant's treating physician, did
not find much wrong with claimant from a ‘neurological standpoint
and agreed that claimant should pursue his course of studies at
Chemeketa College. • His one restriction was that he not engage
in employment which required lifting over 25 pounds.

Dr. Anderson, after an orthopedic examination of claimant,
concluded that the loss of function of the back due to the injury
was minimal. ^

The Board concludes that claimant would be adequately com
pensated for his industrial injury as it affects his earning
capacity with an award of 80° which is 25% of the maximum for
unscheduled disability.

With respect to the award of $300 to the claimant's attor
ney "as an attorney's fee for obtaining for claimant a penalty
equal to 20% of $95.98, the Board finds that an award of $300
is completely out of line and, therefore, would reduce the attor
ney's fee granted claimant's attorney by the ALJ to $100.
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The order of the ALJ, dated July 18, 1978, is modified. 

· Claimant is awarded compensation equal to 80° for 25% 
unscheduled back disability. This award is in lieu of the award 
granted clai~ant ~y the ALJ's ord~r Jnd thQ Allorney 1s !ee 
granted to claimant's attorney is reduced from $300 to $100. 
In all other respects the ALJ's order is affirmed. 

WCB CASE NO. 76-3668 

T. G. WAINRIGHT, CLAIM.ANT 

P02~i, Wilson, Alchlson, Kahn & 

O'Leary, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant 

WCB CASE NO. 77-5282 

January 4, 1979 

January 4, 1979 

Reviewed by Board Members Wilson and Phillips. 

The claimant seeks review by the Board of the Administra
tive Law Judge '.s (ALJ) order· which approved the State Accident 
Insurance Fund's denial of claimant's claim for aggravation and 
its denial for the payment of certain medical bills. 

Claimant, who was 30 years old at the time of the hearing, 
resides in Inglewood, California. He has suffered previous in
juries. In 1975, while in California, claimant was injured and 
filed a claim for which he recalls that he received compensation 
for time loss. In either 1967 or 1968 claimant was involved in 
an-automobile accident in Illinois, however, claimant testified 
that there was no low back injury as a result of that accident, 
just soreness. During November 1976 he wc1s involved in another 
accident in Portland when his car hit a telephone pole and he 
suffered injuries to his head, left arm and left leg. 

The incident in quest-i,on before the ALJ occurred on July 
10, 1975 after claimant had been working for the City of Portland 
Park Bureau as a laborer for about six months. The only injury 
he has suffered sin~e that time was the 1976 automobile accident. 
Claimant had been off work for approximately two years before he 
started working for the City of Portland; he was hired through 
the WIN program but he can't recall how long he was employed by 
the City of Portland. His claim was closed with compensation 
for time loss from July 10, 1975 through April 20, 1976 and 48° 
for 15% unscheduled low back disability. 

~236-

ORD R
The order of the ALJ, dated July 18, 1978, is modified.
Claimant is awarded compensation eaual to 80° for 25%

unscheduled_back disability. This award is in lieu of the award
granted claimant by ALJ' 5 Older Jnd 'thO Sttorney's J!ee
granted to claimant's attorney is reduced from $300 to $100.
In all other respects the ALJ’s order is affirmed.

#

WCB CAS NO. 76-3668
T. G. WAINRIGHT, CLAIMANT
P022i, Wilson, Atchison, Kahn &

O'Leary, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

WCB CAS NO. 77-5282

January 4, 1979

January 4, 1979

Reviewed by Board Members Wilson and Phillips.
The claimant seeks review by the Board of the Administra

tive Law Judge',s (ALJ) order' which approved the State Accident
Insurance Fund's denial of claimant's claim for aggravation and
its denial for the payment of certain medical bills.

m

Claimant, who was 30 years
resides in Inglewood, California,
juries. In 1975, while in Califo
filed a claim for which he recall
for time loss. In either 1967 or
an•automobile accident in Illinoi
that there was no lov7 back injury
just soreness. During November 1
accident in Portland when his car
suffered injuries to his head, le

old at the time of the hearing,
He has suffered previous in-

rnia, claimant was injured and
s that he received compensation
1968 claimant was involved in

s, hov;ever, claimant testified
as a result of that accident,

976 he was involved in another
hit a telephone pole and he
ft arm and left leg.

The incident in question before the ALJ occurred on July
10, 1975 after claimant had been working for the City of Portland
Park Bureau as a laborer for about six months. The only injury
he has suffered since that time was the 1976 automobile accident.
Claimant had been off work for approximately two years before he
started working for the City of Portland; he v/as hired through
the WIN program but he can't recall how long he was employed by
the City of Portland. His claim was closed with compensation
for time loss from July 10, 1975 through April 20, 1976 and 48°
for 15% unscheduled lov; back disability.

m
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The initial request for a ·hearing was filed by one attor
ney, it was set over at the regJ~~st of claimant and· later the Board 
was advised t"hat claimant had changed attorneys and still later 
the new attorney requested a hearing which commenced on April 27, 
1977 (the first hearing had been set for October 22, 1976). An 
Interim Order,.dated May 2, 1977, was entered becaus~ there was a 
possibility claimant might enter a retraining program. 

On May 27, 1977 clail}lant ~gain requested a hearing with 
different issues and on September 19, 1977 claimant requested 
a hearing with multiple issues. There was a second amended re
quest received on October 19 and a third amended request on 
November 10. · Eventually, the hearing was held on March 28, 
1978, nearly two years after the initial request. 

The ALJ found that claimant had been seen and/or examined 
by many doctors, among them Dr. Nash. Claimant stated that he 
didn't recall exactly what Dr. Nash did for him but said he 
prescribed some medication. Claimant now takes pain pills. 

The ALJ found that claimant was unable to say whether 
the accident in California was the only claim he had ever made 
under Workers' Compensation law. 

The ALJ found that the medical reports were based upon a 
history related to the various doctors by the claimant and in
asmuch as claimant was not credible in his opinion the medical 
reports upon which claimant relied in support of his aggravation 
claim could not be ·considered reliable. The ALJ concluded that 
claimant had'failea ·to·prove that he had aggravated his injury 
of July 10, 1975, therefore, the denials of claimant's claim for 
aggravation, of his claim for the medical bill from Tuality 
Hospital, dated January 8, 1978 and of responsibility for any other 
medical bills were proper and he affirmed them. · 

The Board, on de novo review, finds no evidence that Dr. 
Nash, or any of the other doctors who examined and/or treated 
claimant furnished the Fund with a report couched in sufficient 
language to indicate to the Fund that there had been an increase 
in claimant's disability, a worsened condition resulting from a 
compensable injury or a need for further medical care and treat
ment for a condition resulting from a compensable injury sus
tained while working for the employer. Therefore, it is diffi
cult to understand how the Fund could be expected either to ac-
cept, deny or pay within 14 days pending acceptance when it 
does not have that information which, by statute, it is entitled 
to have. [ORS 656.273 (3), (6)]. 

p 
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The initial request for a hearing was filed by one attor
ney, it was set over at the request of claimant and later the Board
was advised that claimant had changed attorneys and still later
the new attorney requested a hearing which commenced on April 27,
1977 (the first hearing had been set for October 22, 1976). An
Interim Order, dated May 2, 1977, was entered because there was a
possibility claimant might enter a retraining program.

On May 27, 1977 claimant again requested a hearing with
different issues and on September 19, 1977 claimant requested
a hearing with multiple issues. There was a second amended re
quest received on October 19 and a third amended request on
November 10. '  ventually, the hearing was held on March 28,
1978, nearly two years after the initial request.

The ALJ found that claimant had been seen and/or examined
by many doctors, among them Dr. Nash. Claimant stated that he
didn't recall exactly what Dr. Nash did for him but said he
prescribed some medication. Claimant now takes pain pills.

The ALJ found that claimant was unable to say whether
the accident in California was the only claim he had ever made
under Workers' Compensation law.

The ALJ found that the medical reports were based upon a
history related to the various doctors by the claimant and in
asmuch as claimant was not credible in his opinion the medical
reports upon which claimant relied in support of his aggravation
claim could not be considered reliable. The ALJ concluded that
claimant had*failed ‘to'prove that he had aggravated his injury
of July 10, 1975, therefore, the denials of claimant's claim for
aggravation, of his claim for the medical bill from Tuality
Hospital, dated January 8, 1978 and of responsibility for any other
medical bills were proper and he affirmed them.

The Board, on de novo review, finds no evidence that Dr.
Nash, or any of the other doctors who examined and/or treated
claimant furnished the Fund with a report couched in sufficient
language to indicate to the Fund that there had been an increase
in claimant's disability, a worsened condition resulting from a
compensable injury or a need for further medical care and treat
ment for a condition resulting from a compensable injury sus
tained while working for the employer. Therefore, it is diffi
cult to understand how the Fund could be expected either to ac
cept, deny or pay within 14 days pending acceptance when it
does not have that information which, by statute, it is entitled
to have, [ORS 656.273(3), (6)].
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Board concludes that the ALJ was correct · ff' · 
th d · 1 . h in a irming 

_e enia s, owever,_the_Board finds that the record is re lete 
with unnec~ssary duplicative exhibits and urges that the AL~ 
prev7n~ this. The ALJ states that he had requested claimant 
specifically to offer relevant but not duplicate documents 
however, the record does not indicaLe that th' ' 

• • • • '-- 1 • is request was 
compl7ed with .. I~_is a~ important function of the.ALJ to make 

certain that his airectives given to re~pectiv~ ~QYilBel ar@ 
follmJQll. . . 

ORDER 

The order of the ALJ, dated May 19, 1978, is affirmed. 

WCB CASE NO. 77-69 

In The Matter of the Compensation 
of the Beneficiaries of 
VERNON E. WILLAIMS, DECEASED, CLAI!-1ANT 

Galton, Popick & Scott, Claimant's Attv. 
Gearin, Landis & Aebi, Defense A~ty. -
Order on Remand 

January 4, 1979 

On January 30, 1978 the Board entered its Order on Review 
in the above entitled matter from which the claimant requested a 

judicial review by the Court of Appeals. 

On December 21, 1978 the Board received a Judg~ent and 

Mandate from the Court of Appeals arid, pursuant thereto, hereby 

amends its Order on Review by delet~ng the second paragraph under 

the "Order" portion of the Order on Revi~w and substituting there

for the following: 

"Claimant is granted an award for interim 
spousal payments pursucJ.nt .to ORS 656.204, 
from the date of death, Jan~ary 22, 1976, 
to the date of the claim denial on January 
14, 1977." 

.The· Order on Review erroneously states the date of death 

as January 29·, 1976 and the date of the denial of the claim as 

January 12, 1976, however, the above ~me_ri.dment takes care of these 

errors. 

In all other respects the Beard's Order on Review entered 

in the above entitled matter on January 30, 1978 should be r~affirmed 

and ratified. 

IT IS SO ORDERED. 
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Board concludes that the ALJ was correct in affirming
the denials; however, the Board finds that the record is replete
with unnecessary duplicative'exhibits and urges that the ALJ
prevent this. The ALJ states that he had requested claimant
specifically to offer relevant but not duplicate documents,
however, the record does not indicate,that this request was
complied with.^ It is an important function of the,ALJ to make
certain that his directives given to respective counspl arefolloyed. ^ ^ wwunsei are

ORD R
The order of the ALJ, dated May 19, 1978, is affirmed.

m

January 4, 1979WCB CAS NO. 77-69
In The Matter of the Compensation

of the Beneficiaries of
V RNON  . WILLAIMS, D C AS D, CLAIMANT

Galton, Popick & Scott, Claimant's Atty.
Gearin, Landis & Aebi, Defense. Atty.
Order on Remand

On January 30, 1978 the Board entered its Order on Review
in the above entitled matter from which the claimant requested a
judicial review by the Court of Appeals,

On December 21, 1978 the Board received a Judgment and
Mandate from the Court of Appeals and, pursuant thereto, hereby
amends its Order on Review by deleting the second paragraph under
the "Order" portion of the Order on Review and substituting there
for the following: - :

"Claimant is granted an award for interim
spousal payments pursuant .to ORS 656.204 ,
from the date of death, January 22, 1976,
to the date of the claim denial on January
14, 1977." '
.The' Order on Review erroneously states the date of death

as January 29', 1976 and the date of the denial of the claim as
January 12, 1976, however, the above ame.ndment takes care of these
errors.

In all other respects the Beard's Order on Review entered
in the above entitled matter on January 30, 1973 should be reaffirmed
and ratified.

IT IS SO ORD R D.
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WCB CASE NO. 77-7691 

RICHARD T.. BLAKE, CLAir--1ANT t,1Jr-: 
Pozzi, Wilson, Atchison, Kahn & 

O'Leary, ·claimant's Atty. 
Jones, Lang, .Klein, Wolf & Smith, 

Defense Atty~ 
Request for Review by Claimant 

January 8, 1979 

Reviewed by Board Members 1vilson and Moore. 

Claimant seeks Board review of the Administrative Law 
J1.:.dge's (ALJ) order which affirr1ed the November 7, 1977 Deter
mination Order whereb~ he was granted 9ompensatiqn equal to 32° 
for 10% unscheduled low back and neck disability. 

\ 

The Board, after de novo review, affirms and adopts the· 
Opinion and Order of the ALJ, a copy of which is attached hereto 
and, by this reference, is made a part hereof. 

ORDER 

The order of the ALJ, dated July 24, 1978, is affirmed . 

SAIF CLAIM NO. YA 606775 

FRANKLIN W. GATES, CLAIMANT 
SAIF, Legal Servic~s, Defense Atty. 
Own Motion Determination 

January 8, 1979 

Claimant suffered a compensable injury on May 3, 1957 
involving his right ankle and knee. The claim was accepted 
and closed on July 29, 1959 by an order granting claimant an 
award for 60% loss function of the right leg. Subsequently, 
the cla1m was reopened for additional surgery to the right 
ankle; the claim was again closed with an additional award 
for 15% loss function of the right leg. 

The injured _knee became aggravated and the Fund re
opened the claim voluntarily for surgery recommended by claim
ant's doctor, namely, a lateral compartment arthroplasty which 
was performed on January 5, 1977. ; 

Claimant was released to return to work on August 1, 
1977 and has worked steadily since that date. 

On December 12, 1978 the Fund request~d·that the claim 
be closed and a determination made of claimant's disability. 
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WCB CAS NO. 77-7691 January 8, 1979
1 UiRICHARD T. BLAK , CLAIMANT

Pozzi, Wilson, Atchison, Kahn &
O'Leary, Claimant's Atty.

Jones, Lang,.Klein, VJolf & Smith,
Defense Atty^

Request for Review by Claimant

Reviewed by Board Members Wilson and Moore.
Claimant seeks Board review of the Administrative Law

Judge's (ALJ) order which affirmed the November 7, 1977 Deter
mination Order whereby, he was granted compensation equal to 32°
for 10% unscheduled low back and neck disability.

The Board, after de novo review, affirms and adopts the
Opinion and Order of the ALJ, a copy of which is attached hereto
and, by this reference, is made a part hereof.

ORD R
The order of the ALJ, dated July 24, 1978,. is affirmed.

January 8, 1979SAIF CLAIM NO. YA 606775
FRANKLIN W. GAT S, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Determination

Claimant suffered a compensable injury on May 3, 1957
involving his right ankle and knee. The claim was accepted
and closed on July ,29, 1959 by an order granting claimant an
award for 60% loss function of the right leg. Subsequently,
the claim was reopened for additional surgery to the right
ankle; the claim was again closed with an additional award
for 15% loss function of the right leg.

The injured knee became aggravated and the Fund re
opened the claim voluntarily for surgery recommended by claim
ant's doctor, namely, a lateral compartment arthroplasty which
was performed on January 5, 1977. ' / '

Claimant was released to return to work on August 1,
1977 and has worked steadily since that date.

On December 12, 1978 the Fund requested'that the claim
be closed and a determination made of claimant’s disability.
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T~e Evaluation ~iv~sion of the Workers' Compensation Derart

m@n~ IQC!Onun~.n.<l~d -1:.o the ~oarct that ~la-i:nant be granted compen
sation for temporary total disability from December 4, 1976 
through J~ly 31, 1977. It was their opinion that the previous 
a~a~ds which totalled 75% loss function of the right leg suf
ficiently compensated claimant for his loss of function of that 
extremity. 

The Board concurs in the above recommendation. 

ORDER 

Claimant is awarded compensation for temporary total 
disability fr~m December 4, 1976 through July 31, 1977. The 
record indicates that such compensation has been.paid ·to claim
ant. 

WCB CA£E NO. 79-441 

BEULAH I. GIBSON, CLAIMANT 
Emmons, Kyle, Kropp & Kryger, 

Claimant's Atty. 
Newhouse, Foss, Whitty & Roess, 

Defense Atty. 
Request for Review by the SAIF 

.'ranuary a, t~,9 

Reviewed by Board Members Wilson and Phillips. 

The State Accident Insurance Fund seeks Board review of 
the order of the Administrative Law Judge (ALJ) which granted 
claimant an award for permanent total disability effective 
July 27, 1978, the date of his order, and also awarded claim
ant an additional 15° for loss function of the left leg, mak
ing a total of 142.5° out of a maximum of 150°. 

Claimant, a laundress at the Golden Inn Motel, injured 
her left knee on August 8, 1974 wh~le at work. The injury was 
initially diagnosed as an internal derangement of the knee. 
Claimant has n:ot been able to work since September 16, 1974. 
Dr. Fitchett told her to use crutches and later a knee splint 
was placed on her knee. After conservative treatment did not 
solve the problem, Dr. Fitchett, on December 17, 1974, per-
f armed surgery. 

After the surgery claimant's condition continued to wor
sen. Claimant's claim had been reopened and closed several ·· 
times; the final closure was by a third Determination Order, 
dated January_9, 1978, which awarded claimant no additional 
compensation for permanent partial disability in excess of 
that previously granted which totalled 127.SQ for 85% loss of 

the -left leg. 
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The  valuation Division of the Workers' Compensation Depart-
rncnt to the Board that claiiaant be granted compen
sation for temporary total disability from December 4, 1976
through July 31, 1977. It was their opinion that the previous
awards which totalled 75% loss function of the right leg suf
ficiently compensated claimant for his loss of function of that
extremity.

The Board concurs in the above recommendation.
ORD R

Claimant is awarded compensation for temporary total
disability from December 4, 1976 through July 31, 1977. The
record indicates that such compensation has been paid to claim
ant.

January 8, 1579WCB CASE NO 78-441
B ULAH I. GIBSON, CLAIMANT
 mmons, Kyle, Kropp & Kryger,

Claimant's Atty.
Newhouse, Foss, Whitty & Roess,

Defense Atty.
Request for Review by the SAIF

Reviewed by Board Members Wilson and Phillips.
The State Accident Insurance Fund seeks Board review of

the order of the Administrative Lav/ Judge (ALJ) which granted
claimant an award for permanent total disability effective
July 21, 1978, the date of his order, and also awarded claim
ant an additional 15° for loss function of the left leg, mak
ing a total of 142.5° out of a maximum of 150°.

Claimant, a laundress at the Golden Inn Motel, injured
her left knee on August 8 , 1974 while at v/ork. The injury was
initially diagnosed as an internal derangement of the knee,
claimant has not been able to v;ork since September 16, 1974 .
Dr. Fitchett told her to use crutches and later a knee splint
was placed on her knee. After conservative treatment did not
solve the problem, Dr. Fitchett, on December 17, 1974, per
formed surgery.

After the surgery claimant's condition continued to wor
sen. Claimant's claim had been reopened and closed several
times; the final closure was by a third Determination Order,
dated January 9, 1978, which awarded claimant no additional
compensation for permanent partial disability in excess of
that previously granted which totalled 127.5° for 85% loss of
the left leg.
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requested a hearing on the adequacy of the 
third Determination Order, howevel, at the hearing she moved 
to amend the request to seek an dw~rd for permanent total 
disability. I 

The law'in effect at the time of the injury, August 8, 
1974, was that a permanent total ~isability award could be 
granted to a person'suffering a scheduled injury if the evi
dence indicated that such schedul~d disability spread to, 
affected and disabl~d an unschedu~ed portion of the body to 
the extent that the worker was peimanently incapacitated from 
regularly performing any work at ci. gainful and suitable occupa
tion. It was claimant 1 s contentidn at the hearing that her 
leg disability had spread into he~ hip and into the unscheduled 
area of her body and as a result thereof she was precluded 
from performing work at a gainful land suitable occupation on 
a regular basis. The F.LJ grantedlthe amendment to the request 
for hearing and allowed claimJnt to present evidence on a 
loss of wage earning capacity, the sole measure of unscheduled 
permanent disability. j 

The ALJ found that the spr~ading disability concept in
itially appeared in the report frbm Dr. Berg which indicated 
claimant complained of pain and distress in her left hip 
which seemed to radiate upward from her left knee. The ALJ 
also found that claimant's testimbny not only supported and 
established a disability in the l~ft leg which radiated and 
affected her hip but a pain of subh intensity that claimant 
was unable to use the whole of he~ body and mind in pursuing 
any gainful occupation on a regulhr basis. 

I 
The ALJ found claimant to pea totally credible witness 

and found Dr. Steele's reports to! be very convincing. He re
lied heavily on a report from Dr.j Steele whic~ indicated doubt 
that claimant would ever be able to return to work as a con
sequence of her knee injury wh±cJ had required three major 
surgeries and one minor manipula tli ve surgery. Dr. Steele 
also felt claimant would not be~ likely candidate for retrain
ing and basically claimant was uJable to be employ~d at any 
type of work on a regular basis. 

The Board, on de nova review, concurs with the conclu
sion of the AL,J that claimant is entitled to an additional 
award for her scheduled disability to the left leg. It finds 
no convincing medical evidence that claimant's scheduled in
jury has spread ·into the unscheduled area of her body, nor 
has the pain had any adverse affect upon claimant's entire 
body which preclud~s claimant from engaging in any gainful 
and suitable occupation. Therefore, the only yardstick which 
can be used in this case is the loss of function of the left 
leg. The medical evidenc~ reveals that claimant has very 
little use of her left leg. 
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Claimant requested a hearing on the adequacy of thethird Determination Order, however', at the hearing she moved
to amend the request to seek an award for permanent total
disability. - , • • •

The law in effect at the time of the injury, August 8,
1974, was that a permanent total disability award could be
granted to a person'suffering a scheduled injury if the evi
dence indicated that such scheduled disability spread to,affected and disabled an unschedulled portion of the body to
the extent that the worker was permanently incapacitated from
regularly performing any V70rk at a gainful and suitable occupa
tion. It was claimant's contention at the hearing that her
leg disability had spread into her hip and into the unscheduledarea of her body and as a result -dhereof she was precluded
from performing work at a gainful land suitable occupation on
a regular basis. The ALJ granted |the amendment to the request
for hearing and allowed claimant to present evidence on a
loss of wage earning capacity, the sole measure of unscheduled
permanent disability.

The ALJ found that the spreading disability concept in
itially appeared in the report frpm Dr. Berg which indicated
claimant complained of pain and distress in her left hip
which seemed to radiate upward from her left knee. The ALJ
also found that claimant's testimony not only supported and
established a disability in the left leg which radiated and
affected her hip but a pain of such intensity that claimant
was unable to use’the whole of her body and mind in pursuing
any gainful occupation on a regular basis.

The ALJ found claimant to be a totally credible witness
be very convincing. He re-
Steele which indicated doubt

to return to work as a con-
had required three major

ive surgery. Dr. Steele

and found Dr. Steele's reports to
lied heavily on a report from Dr.
that claimant would ever be able
sequence of her knee injury which
surgeries and one minor manipulat:also felt claimant would not be a^ likely candidate for retrain
ing and basically claimant was un^able to be employed at any
type of work on a regular basis.

The Board, on de novo review, concurs with the conclu
sion of the ALJ that claimant is entitled to an additional
award for her scheduled disability to the left leg. It finds
no convincing medical evidence that claimant's scheduled in
jury has spread into the unscheduled area of her body, nor
has the pain had any adverse affect upon claimant's entire
body which precludes claimant from engaging in any gainful
and suitable occupation. Therefore, the only yardstick which
can be used in this case is the loss of function of the left
leg. The medical evidence' reveals that claimant has very
little use of her left leg.
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_claimant's injury occurred after the 1975 amendment 
tg ORS 656.206(1) (a) the evidence might have been sufficient 
to justify a findin~ that claimant was permanentlv and ·totallv 
disabled but the Board agrees with the ALJ that t~e 1975.amen~
ment cannot be applied retroactively, therefore, claimant's 
injury must he evaluated under the provisions of the law in 
effect at the time of her injury. 

ORDER 

The order of the ALJ, dated July 27, 1978, is modified. 

The award of compensation for permanent total disability, 
effective July 27, 1978, granted by the ALJ's order, is set 
aside but the remainder of the order is affirmed. 

SAIF CLAIM NO. BC 354877 

WILLIAM H. HARRINGTON, CLAIM_ANT 
Emmons, Kyle, Kropp & Kryger, 

Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Own Motion Order 

January 8, 1979 

On December 22, 1978 the claimant, by and through his 
attorney, requested the Board to exercise its own motion jur
isdiction pursuant to ORS 656.278 and reopen his claim for an 
industrial injury sustained on February 17, 1972. 

At the time of his injury claimant was employed by the 
Oregon State Highway Division whose carrier was the State Ac
cident Insuranc~ Fund. The claim was closed by a Determination 
Order ~ated July 11, 1972 which granted claimant no award for 
permanent partial disability. Claimant's aggravation rights 
have expired. 

Claimant alleges that he returned to his occupation at 
the Oregon State Highway Division but that his condition has 
gradually worsened without any new injury. In July 1978 he 
was seen by Dr. K. Clair Anderson. Attached to claimant's 
request for own motion relief were letters from Dr. Anderson 
dated November 7, 1978 and November 15, 1978 and chart note~ 
made by Dr. Anderson between Nay 26 and July 13, 1978. 

The Doard, after reading the two letters from Dr. Ander
son as well as his chart notes, concludes that cJ.aimant's pre
sent condition, in all medical probability, is re~ated to his 
industrial injury of February 17, 1972; however, Dr. Anderson 
does not recommend any specific medical treatment for claim
ant's present condition. He does suggest pos'sibly claimant 
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■ Had claimant's injury occurred after the 1975 amendment
to ORS 656.206 (1) (a) the evidence might have been sufficient
•to justify a finding that claimant was permanently and totally
disabled but the Board agrees with the ALJ that the 1975'amend
ment cannot be applied retroactively, therefore, claimant's
injury must be evaluated under the provisions of the lav; in
effect at the time of her injury.

ORD R

The order of the ALJ, dated July 27, 1978, is modified.
The award of compensation for permanent total disability,

effective July 27, 1978, granted by the ALJ's order, is set
aside but the remainder of the order is affirmed.

January 8, 1979SAIF CLAIM NO. BC 354877
WILLIAM H. HARRINGTON, CLAIMANT
 mmons, Kyle, Kropp & Kryger,

Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Own Motion Order

On December 22, 1978 the claimant, by and through his
attorney, requested the Board to exercise its own motion jur
isdiction pursuant to ORS 656,278 and reopen his claim for an
industrial injury sustained on February 17, 1972,

At the time of his injury claimant was employed by the
Oregon State Highway Division w'hose carrier was the State Ac
cident Insurance Fund. The claim v;as closed by a Determination
Order dated July 11, 1972 which granted claimant no award for
permanent partial disability. Claimant's aggravation rights
have expired.

Claimant alleges that he returned to his occupation at
the Oregon State Highway Division but that his condition has
gradually worsened without any new injury. In July 1978 he
v;as seen by Dr. K. Clair Anderson. Attached to claimant's
request for own motion relief were letters from Dr. Anderson
dated November 7, 1978 and November 15, 1978 and chart notes
made by Dr. Anderson betv/een May 26 and July 13, 1978.

The Board, after reading the tv;o letters from Dr. Ander
son as v;ell as his chart notes, concludes that claimant's pre
sent condition, in all medical probability, is related to his
industrial injury of February 17, 1972; however. Dr. Anderson
does not recommend any specific medical treatment for claim
ant's present condition. He does suggest possibly claimant
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try to control his aftivities at work or, in the alternative, 

try a different type of employment in an endeavor to prevent 
progressive difficulties with his back and legs. 

Without the recommendation from Dr. Anderson or any other 
doctor that claimant requires at this time specific medical 
or surgical treatment __ ;t:_l;e Board finds no ju9tif ication for re
opening claimant Is claim; the recommendations presently made 
by Dr. Anc1erson can be adequately provided under the provi-' 
sions of ORS 656.245. 

If, at a later date, the Board is furnished medical evi-. 
dence indicating the need for medical and/or surgical treat- · 
ment it will give consideration to a request by claimant to re
open his claim. 

ORDER 

The request by the claimant that the Board reopen his 
claim for the industriil injury suffered on February 17, 1972 
is, at this time, denied. 

WCB CASE NO. 78-381 January 8, 1979 

RONh~P RISLEY, CLAIMANT 
Spence, 0 1 Neal & Banta, Claimant's Atty. 
Jaqua & Wheatley, Defense Atty. 
Request for Review by Claimant 

Reviewed by Board Members Wilson and Moore. 

Claimant seeks Board review of the Admini~trative Law 
Judge's (ALJ) order which affirmed the carrier 1 s denial of 
his claim for aggra~ation of an industrial injury sustained 
on June 28, 1974. 

The Board, after de novo review, affirms and adopts the 
Opinion and Order of the ALJ, a copy of which is attached hereto 
and, by this reference, is made a p~rt hereof. 

ORDER 

The order of the ALJ, dated May 26, 1978, is affirmed. 
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try to control his activities at work or, in the alternative,
try a different type of employment in an endeavor to prevent
progressive difficulties with his back and legs.

Without the recommendation from Dr. Anderson or any other
doctor that claimant requires at this time specific medical
or surgical treatment..the Board finds no justification for re
opening claimant's claim; the recommendations presently made
by Dr. Anderson can be adequately provided under the provi
sions of ORS 656.245.

If, at a later date, the Board is furnished medical evi-.
dence indicating the need for m.edical and/or surgical treat
ment it will give consideration to a request by claimant to re
open his claim.

ORD R
The request by the claimant that the Board reopen his

claim for the industrial injury suffered on February 17, 1972
is, at this time, denied.

WCB CAS NO. 78-381 January 8, 1979
RQNAtP kisley, claimant
Spence, O'Neal & Banta, Claimant's Atty.
Jaqua & Wheatley, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Wilson and Moore.
Claimant seeks Board review of the Administrative Law

Judge's (TvLJ) order which affirmed the carrier's denial of
his claim for aggravation of an industrial injury sustained
on June 28, 1974.

The Board, after de novo review, affirms and adopts the
Opinion and Order of the ALJ, a copy of which is attached hereto
and, by this reference, is made a part hereof.

ORD R
The order of the ALJ, dated May 26, 1978, is affirm.ed.
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CASE NO. 78-2352 

LESLIE M. SULLIVAN, CLAI.MANT 
Bloom, Ruben, Marandas, Berg, Sly & 
· Barnett, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimaht 

January 8, 1979 

Reviewed by Board Members Wilson and·Moore. 

Claimant seeks Board review of the Administrative Law 
Jud5e's {ALq) 9.~~. wh1Gh granted h~r comp@ngstion gqual to 
32° for 10% unscheduled disability, awarded temporary total 
disability through January 20, 1978, and failed to find she 
was entitled to· vocational rehabilitation thereby awardi~g 
no penalties or attorney fees for said issue. 

The Board, after de novo review, affirms and adopts the 
Opinion and Order of the ALJ, a copy of which is attached hereto 
and, by this reference, is made a part hereof. 

ORDER 

The order of the ALJ, dated July 25, 1978, is affirr:-ted. 

WCB CASE NO. 78-1258 

THOMAS RAY AMOS, CLAIMANT 
Schlegel, Milbank, Wheeler, Jarman 

& Hilgemann, Claimant's Atty. 
Gearlin, Landis & Aebi, Defense Atty. 
Request for Review by Claimant 

January 11, 1979 

Reviewed by Board Members Wilson and Moore. 

The claimant seeks review by the Board of the order of 
the Administrative Law Judge (AL~T) which affirmed the denial 
of cl~irnant's claim by the employer, Agri-Lines Corporation, 
and its carrier, the Home Insurance Company. 

Claimant suffered a non-industrial injury in an auto
mobile accident on April 26, 1977; the injury was to his right 
knee 0hich was casted for 2-1/2 months. Dr. Paluska last saw 
claimant on June 10, 1977. Claimant had a scheduled appoint
ment on July 11, 1977 but did not keep it. 
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WCB CAS NO. 78-2352 January 8, 1979

L SLI M. SULLIVAN, CLAIMANT
Bloom, Ruben, Marandas, Berg, Sly &

Barnett, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Reviev; by Claimant

Reviewed by Board Members Wilson and-Moore.
Claimant seeks Board review of the Administrative Law

Judge’s (ALj) which granted ter compensation equal to
32° for 10% unscheduled disability, awarded temporary total
disability through January 20, 1978, and failed to find she
was entitled to vocational rehabilitation thereby awarding
no penalties or attorney fees for said issue.

The Board, after de novo review, affirms and adopts the
Opinion and Order of the ALJ, a copy of which is attached hereto
and, by this reference, is made a part hereof.

ORD R
The order of the ALJ, dated July 25, 1978, is affirmed.

m

WCB CAS NO. 78-1258 January 11, 1979
/

THOMAS RAY AMOS, CLAIMANT
Schlegel, Milbank, Wheeler, Jarman

& Hilgemann, Claimant's Atty.
Gearlin, Landis & Aebi, Defense Atty.
Request for Review by Claimant

Reviev/ed by Board Mem.bers Wilson and Moore.

The claimant seeks review by the Board of the order of
the yAdministrative Law Judge (ALJ) which affirmed the denial
of claimant's claim by the employer, yAgri-Lines Corporation,
and its carrier, the Home Insurance Company.

Claimant suffered a non-industrial injury in an auto
mobile accident on April 26, 1977; the injury was to his right
knee which vyas cashed for 2-1/2 months. Dr. Paluska last sav/
claimant on June 10, 1977. Claimant had a scheduled appoint
ment on July 11, 1977 but did not keep it.
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worked for the employer from June 1977 to the 
last week of December 1977. On January 5, 1978 an arthrotomy 
was performed on his previously injured knee to remove multiple 
fragments of the tibial spine from the intercondylar area and 
to repair the anterior cruciate ligament. 

On December 27, 1977 claimant filed a claim which was 
denied by the employer and its carrier on February 2, 1978 on 
the grounds that claimant's problem with his knee was a direct 
result of a non-industrial injury and not due to any injury 

arising out of or i~ the course of hls employmenl. 

Dr. Paluska, claimant's primary treating physician, 
stated on February 17, 1978 that the operation was not the 
direct result of an.on-the-job injury but that the job itsel~ 
did aggravate claim~nt's condition. Claimant was examined by 
the physicians at Orti1opaedic Consulta~ts on May is, 1970 who 
stated that the opeiation was entirely due to his automobile 
accident and that by history there had been no specif~c re
aggravation of his claim. 

The claim which claimant filed on December 27, 1977 
was for aggravation of a pre-existing condition. 

The ALJ found there was no dispute as to the facts in 
this case; it was admitted that claimant had suffered a non
industrial injury which resulted in claimant having a bad knee. 
When claimant returned to work he developed additional problems 
with his knee because the job that he was given required him 
to stand and the prolonged standing caused the knee to give 
out and, according to Dr. Paluska, aggravated the knee condi
tion. He found, however, that Dr. Paluska did not exactly 
indicate the specific manner in which the job had aggravated 
the knee. 

The ALJ was unable to find that claimant was required 
to do anything at work that he did not do in everyday life. 
Claiinant testified that his knee worsened because of the re
quirement to stand on it at all tj_rnes while he was working, 
yet there was no specific activities in which he was engaged 
of an unusual nature or any evidence that his job placed an 
unusual strain on-his injured knee. 

The ALJ concluded that claimant had a bad knee which 
was subject to further wear and tear and that as a result 
of such wear and tear the surgery performed by Dr. Paluska 
on January 5, 1973 was required. 
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Claimant worked for the employer from June 1977 to the
last v;eek of December 1977. On January 5, 1978 an arthrotomy
was performed on his previously injured knee to remove multiple
fragments of the tibial spine from the intercondylar area and
to repair the anterior cruciate ligament.

On December 27, 1977 claimant filed a claim which w^as
denied by the employer and its carrier on February 2, 1978 on
the grounds that claimant's problem v^ith his knee was a direct
result of a non-industrial injury and not due to any injury
arising out of or in the course of his employment.

Dr. Paluska, claimant's primary treating physician,
stated on February 17,' 1978 that the operation was not the
direct result of an,on-the-job injury but that the job itself
did aggravate claimant's condition. Claimant v/as examined by
the physicians at Orthopaedic Consultants on May 18, 1978 w-ho
stated that the operation w^as entirely due to his automobile
accident and that by history there had been no specific re
aggravation of his claim.

The claim which claimiant filed on December 27 , 1977
v;as for aggravation of a pre-existing condition.

The ALJ found there was no dispute as to the facts in
this case; it was admitted that claimant had suffered a non
industrial injury which resulted in claimant having a bad knee.
^Vhen claim.ant returned to work he developed additional problems
with his knee because the job that he v/as given required him.
to stand and the prolonged standing caused the knee to give
out and, according to Dr. Paluska, aggravated the knee condi
tion. He found, however, that Dr. Paluska did not exactly
indicate the specific manner in v;hich the job had aggravated
the knee.

The ALJ was unable to find that claimant was required
to do anything at work that he did not do in everyday life.
Claimant testified that his knee worsened because of the re-
quirem.ent to stand on it at all times \vhile he was working,
yet there v;as no specific activities in v;hich he w’’as engaged
of an unusual nature or any evidence that his job placed an
unusual strain on-his injured knee.

The ALJ concluded that claimant had a bad knee which
v;as subject to further wear and tear and that as a result
of such wear and tear the surgery performed by Dr. Paluska
on January 5, 197 3 v;as required.
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, · The ALJ refers to the ruling in l3rackman v. General 
1elepnone, 25 Or App 293, which stated, in part, that the 

employer;~t_the tim~ of the first industrial injury causing 
back conc1t1on remains responsible where, although the work

m~n later acce~ts_ernployment with a second employer, contin
uing symptoms indicate that the original condition has cer
~isted and ultimately results in a second period ·of dis;bil
ity. The ALJ found that this was the situation in this case 
except that th~ original injury was a non-i~dustrial injury. 

The ALJ concluded that claimant's present condition was 
a result of the non-industrial injury and that the claim for 

ctggravation of the pre-existing condition was properly denied. 

The Board, on de nova review, finds that claimant's 
claim is for aggravation of a pre-existing condition and this 
kind of disability, if compensable, is an occupational disease. 
ORS 54 5. 8 0 2 ( 1) (a) defines a "compensable occupational disease" 
as: 

"Any disea,s e or infecti9n Y!hi9!1, ari:~9~ 9\lt 
of and in the scope of the employment, and 
to which an employe is not ordinarily sub
jected or exposed other than during a per
iod of regular actual employment therein" 
{emphasis added). 

In this case the Board finds no evidence that claimant 
proved that his disability arose out of and in the course of 
his employment. Dr. Paluska's statement that the job aggra
vated claimant's old injury would have been sufficient to es
tablish jurisdiction to hear the case under the old law. Hamil
ton v. SAIF, 11 Or App 344 (1972). Ho~ever, it is ~ot suffi
cient to establish compensability. There must be a causal con
necti6n between claimant's work activities and the claimed in
jury or disease. \vel ler v. Union Carbide Corporation, 3 5 Or 
App 355 (1978). 

The Board concludes that the ALJ was correct in finding 
that there was no specific traumatic event prior to the onset 
of the leg problems which preceeded the sur9ery of January 5, 
1978 and claimant failed to establish by a preponderance of the 
evidence that his working conditions were a material contribut
ing factor to his disability. Claimant's original non-industrial 
injury has persisted to the extent that that it caused another 
period of disability for which claimant, and claimant alone, must 
bear the responsibility since the first period of disability 
did not arise out of his employment with the employer. 

ORDER 

The order of the ALJ, dated June 30, 1978, is affirmed. 
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■refers to the ruling in Brackman v. GeneralTelepnone, 25 Or App 293, which stated, in part, that the
employer at^the time of the first industrial injury causing
back condition remains responsible where, although the v;ork-
man later accepts employment with a second employer, contin
uing symptoms indicate that the original condition has per
sisted and ultimately results in a second period of disabil
ity. The ALJ found that this v;as the situation in this case
except that the original injury v/as a non-industrial injury.

The ALJ concluded that claimant's present condition was
a result of the non-industrial injury and that the claim for
Aggravation of the pre-existing condition was properly denied.

The Board, on de novo review, finds that claimant's
claim is for aggravation of a pre-existing condition and this
kind of disability, if compensable, is an occupational disease.
ORS 545.802 (1) (a) defines a "compensable occupational disease"
as;

"Any disease or infectipn which, ariges
of and in the scope of the employm.ent, and
to which an employe is not ordinarily sub-
jected or exposed other than during a per
iod of reguTar actual employment therein"
(emphasis added).
In this case the Board finds no evidence that claimant

proved that his disability arose out of and in the course of
his employment. Dr. Paluska's statement that the job aggra
vated claimant’s old injury v/ould have been sufficient to es-_
tablish jurisdiction to hear the case under the old law. Hamil
ton v. SAIF, 11 Or App 344 (1972) . However, it is not suffi-
cTent to establish compensability. There must be a causal con
nection betv/een claimant's work activities and the claimed in
jury or disease. Weller v. Union Carbide Corporation, 35 Or
App 355 (1978) .

that t
of the
1978 a
eviden
ing fa
injury
period
bear t
did no

The Board concludes that the ALJ was correct in finding
here was no specific traumatic event prior to the onset
leg problems which preceeded the surgery of January 5,

nd claimant failed to establish by a preponderance of the
ce that his working conditions were a material contribut-
ctor to his disability. Claimant's original non-industrial
has persisted to the extent that that it caused another
of disability for which claimant, and claimant alone, must
he responsibility since the first period of disability
t arise out of his employment v;ith the employer.

ORD R
The order of the ALJ, dated June 30, 1978, is affirmed.
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      CASE NO. 76-5085 

DESSIE BAILEY, CLAIMANT 
Galton, Popick & Scott, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by the SAIF 
Cross-request by Claimant 

January 11, 1979 

Reviewed by Board Members Wilson and Moore. 

On June 19, 1978 the ALJ remanded claimant's claim to the 
State Accident Insurance Fund to be accepted for payment of com
pensation as of May 3, 1978 and until terminated pursuant to ORS 
656.268 and awarded claimant's attorney an attorney's 'tee of 
$600 payable by the Fund. 

The Fund appealed, contending that there was no showing 
that an aggravation claim had ever been filed, therefore, the 
ALJ had no jurisdiction. 

The claimant cross-appealed, contending that the ALJ should 
h2ve ordered the claim accepted as of ·August 1974 and granted 
compensation for time loss from that time through claimant's re
covery in June 1976, together with a penalty for unreasonable re
sistance and delay and a reasonable attorney's fee. In the al
ternative, the claimant requested the Board to make an additional 
award for permanent :partial disability. 

Claimant, who is 63 years old, filed a claim in 1969 for 
contact dermatitis. The claim was denied and claimant requested 
a hearing. After the hearing, an order was entered on August 2, 
1972 remanding the claim to the Fund for acceptance. On Septewber 
7, 1972 tbe claim was closed with no award of compensation. 
Agi1in claimant requested a hearing and on May 22, 1973, after a 
hearing, the Referee awarded claimant:30° for partial loss of 
each forearm resulting from her occupational disease (he_ also 
awarded claimant 80° for unscheduled disability resulting from 
a fall on June ·9, 1971). On October 29, 1973 the members of the 
Medical Board of Review found that claimant's occupational di
sease was permanently disabling but reduced the award to 15° for 
each hand; it affirmed the claimant's award of 80° for 25% un
scheduled disability. 

The Board inquired of the Medical Board of Review if 
claimant had suffered any permanent unscheduled disability 
as a result of the ~ermatitis condition. On December 14, 1973 
Dr. Saunders, chairman of the Medical Board of Review, reported 
that the 25% unscheduled disability award which they had made 
was based on the dermatitis claim alone and they did not con
sider the industrial injury in making such award. 
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D SSI BAIL Y, CLAIMANT
Galton, Popick & Scott, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by the SAIF
Cross-request by Claimant

Reviewed by Board Members Wilson and Moore.
On June 19, 1978 the ALJ remanded claimant's claim to the

State Accident Insurance Fund to be accepted for payment of com
pensation as of May 3, 1978 and until terminated pursuant to ORS
656.268 and awarded claimant's attorney an attorney's fee of
$600 payable by the Fund.

The Fund appealed, contending that there was no showing
that an aggravation claim had ever been filed, therefore, the
ALJ had no jurisdiction.

The claimant cross-appealed, contending that the ALJ should
have ordered the claim accepted as of ‘August 1974 and granted
compensation for time loss from that time through claimant's re
covery in June 1976, together with a penalty for unreasonable re
sistance and delay and a reasonable attorney's fee. In the al
ternative, the claimant requested the Board to make an additional
award for permanent partial disability.

Claimant, who is 63 years old, filed a claim in 1969 for
contact dermatitis. The claim was denied and claimant requested
a hearing. After the hearing, an order was entered on August 2,
1972 remanding the claim, to the Fund for acceptance. On SeptemJser
7, 1972 the claim was closed with no av;ard of compensation.
Again claimant requested a hearing and on May 22, 1973, after a
hearing, the Referee awarded claimant-30° for partial loss of
each forearm resulting from her occupational disease (he, also
av/arded claimant 80° for unscheduled disability resulting from
a fall on June '9, 1971). On October 29, 1973 the members of the
Medical Board of Revievs? found that claimant's occupational di
sease was permanently disabling but reduced the award to 15° for
each hand; it affirmed the claimant's award of 80° for 25% un
scheduled disability.

The Board inquired of the Medical Board of Review if
claimant had suffered any permanent unscheduled disabi.lity
as a result of the 'dermatitis condition. On December 14, 1973
Dr. Saunders, chairman of the Medical Board of Review, reported
that the 25% unscheduled disability award which they had made
was based on the dermatitis claim alone and they did not con
sider the industrial injury in making such award.

WCB CAS NO. 76-5085 January 11, 1979
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February 26, 1975 Dr. Saunders stated that he had 
examined claimant on January 15 and claimant had an eczematous 
eruption on the back of the hands which had been present since 
the preceeding August. He had diagnosed contact dermatitis 
and advised claimant to avoid using rubber gloves. 

Between February 1975 and June 1976 claimant was exam
ined and treated at the University of Oregon medical school 
hospital. 

On June 8, 1976 Dr. Saunders wrote a letter "To Whom It 
Mc1y Concern:" stating that claimant had chronic eczema of her 
hands and was unable t9 ~~ ijainfulJ_y employ~d. On Augug~ 4, 
1976 claimant's attorney wrote to Dr. Saunders and submitted 
six questions for his answer. On the following day Dr. Saunders 
replied, stating his records indicated that claimant 1 s hands 
became worse in August 1974; thc1t he did not believe the present 
disability was any worse than in the past and that he could not 
answer the question regarding disability payments since claimant 
had not been under his treatment between January 1975 and June 
8, 1976. He fm:ther stated that the present medical treatment 
which consisted of using a cream on claimant's skin appeared to 
be satisfactory in most respects and he believed that claimant's 
skin condition severely restricted her employment in wet work. 
Dr. SaGnders• opinion was that claimant's present condition was 
a continuation of a disease which started October 15, 1968. 

On August 24, 1976 the rund ac1visec1 claimant that due to 
the report of Dr. Saunders which indicated that claimant's pre
sent disability was not worse tha~ it had been in the past, it 
had no a]ternative but to deny any aggravation of claimant's· con
ta ck c1ermZl. ti tis c onc1i tion, a 1 though the Fund wo ulcl continue to 
pay for the t_reatmen t for the derma. ti tis conch tion. 

The l\L,J found that Dr. Saunders' letter of Auqust 5, 1976 
did not state an aggravation claim as provided by law, therefore, 
the Fund's denial based upon it should be approved. flm-1ever, 
the ALJ found that the lay tesimony of claimant and her witnesses 
was stifficient to justify a finding that the claim should be re
opened for payment of compensation as of May 3, 1978 when con
sidered witl1 the medical evidence which was weak but sufficient 
to satisfy the court's ruling in Uris v. State? Corn?ensation De
Eartment, 247' Or 420. 

The ALJ found no convincing evidence that any medical 
bills had been presented to the Fund after June 1976, the~e
fore, there was no justification for imposing penalties. 
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On February 26, 1975 Dr. Saunders stated that he had
examined claimant on January 15 and claimant had an eczematous
eruption on the back of the hands which had been present since
the proceeding August. He had diagnosed contact dermatitis
and advised claimant to avoid using rubber gloves.

Between February 1975 and June 1976 claimant was exam
ined and treated at the University of Oregon medical school
hospital.

On June 8, 1976 Dr. Saunders wrote a letter "To Whom It
May Concern:" stating that claimant had chronic eczema of her
hands and was unable tij |js gainfully employed. On August i,
1976 claimant’s attorney wrote to Dr. Saunders and submitted
six questions for his answer. On the following day Dr. Saunders
replied, stating his records indicated that claimant's hands
became worse in August 1974; that he did not believe the present
disability was any worse than in the past and that he could not
ansv/er the question regarding disability payments since claimant
had not been -under his treatment between January 1975 and June
8, 1976. He further stated that the present medical treatment
v/hich consisted of using a cream on claimant's skin appeared to
be satisfactoiry in .most respects and he believed that claimant's
skin condition severely restricted her employment in wet work.
Dr. Saunders' opinion was that claim.ant's present condition was
a continuation of a disease V'/hich started October 15, 196 8.

On .August 24, 1976 the Fund advised claimant that due to
the report of Dr. Saunders which indicated that claimant's pre
sent disability was not worse than it had been in the past, it
had no alternative but to deny any aggravation of claimant's‘ con-
tack dermatitis condition, although the Fund v;ould continue to
pay for the treatment for the dermatitis condition.

The ALJ found that Dr. Saunders' letter of' .August 5, 1976
state an aggravation claim, as provided by lav;, therefore,

the Fund's denial based upon it should be approved. However,
.ALJ found that the lay tesimony of claimant and her witnesses
sufficient to justify a finding that the claim should be re

opened for payment of compensation as of May 3, 1978 when con-
^ith the medical evidence which v;as v;eak but sufficient

the court's ruling in Uris
24 7' Or 420.
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State Compensation De-

The ALJ found no convincing evidence that any medical
bills had been presented to the Fund after June 1976, there
fore, there was no justification for imposing penalties.
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Board, on.de nova review, agrees that Dr. Saunders' 
letter dated August 5, 1976 doe~?not present a claim for ag
gravation; it also finds that all of the medical evidence and 
la~ testimony when thoroughly examined fails to support a find
ing that claimant's condition has· aggravated. Therefore, claim
ant having failed to prove by a preponderance of the medical 
evidence that her condition has aaaravated since the last award -· .., 
or arrangement of compensation for said condition, the denial 
by the Fund on August 24, 1976 of claimant's request to reopen 
said claim for that condition was proper. 

ORDER 

The order of the ALJ, dated June 19, 1978, is reversed. 

WCB CASE NO. 77-1098 

NORVILL HOLLIS, CLAIMANT 
Melvin M. Stephens, II, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
R~quest for Review bf Claimant 

January 11, 1979 

Reviewed by Board Members Wilson and Phillips. 

The claimant seeks Board review of the order of the Ad
ministrative Law Judge which affirmed the Qetermination Orders 
previously issued relating to claimant's industrial injury of 
December 13, 1974. 

Claimant sustained a compensable injury to his low back 
on December 13, 1974; his claim was closed by a Determination· 
Order, dated October 9, 1975, which granted claimant an award 
of 32° for 10% unscheduled disability. This award was ulti
mately affirmed by an order of the circuit court for Multnomah 
Countv. No further anneal was taken, therefore, the order is
sued ~n February 20, i;76 by Referee Fink is res judicata as 
to claimant's condition on January 23, 1976, the date of the 
hearing before Referee Fink. 

At the hearing claimant contended that he was not medi
cally stationary, or, in the alternative, if he was medically 
stationary, he was permanently and totaJly disabled. The ALJ 
interpreted the alternative contention to be an appeal·from the 
Determination Order, dated November 9, 1977, which stated that 
subsequent to a Determination Order, dated November 18, 1976, 
claimant had been referred to vocational rehabilitation and the 
program had been completed and claimant was entitled to addi
tional compensation for temporary total disability from March 
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The Board, on,de novo review, agrees that Dr. Saunders*
letter dated August 5, 1976 does-not present a claim for ag
gravation; it also finds that all of the medical evidence and
lay testimony when thoroughly examined fails to support a find
ing that claimant's condition has aggravated. Therefore, claim
ant having failed to prove by a preponderance of the medical
evidence that her condition has aggravated since the last award
or arrangement of compensation for said condition, the denial
by the Fund on August 24, 1976 of claimant's request to reopen
said claim for that condition was proper.

ORD R
The order of the ALJ, dated June 19, 1978, is reversed-

m

9

WCB CAS NO. 77-1098 January 11, 1979
NORVILL HOLLIS, CLAIMANT
Melvin M. Stephens, II, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Reguest for Review b^ Claimant

Reviewed by Board Members Wilson and Phillips.
The claimant seeks Board review of the order of the Ad

ministrative Law Judge which affirmed the Determination Orders
previously issued relating to claimant's industrial injury of
December 13, 1974.

Claimant sustained a compensable injury to his low back
on December 13, 1974; his claim v/as closed by a Determination-
Order, dated October 9, 1975, which granted claimant an award
of 32° for 10% unscheduled disability. This award was ulti
mately affirmed by an order of the circuit court for Multnomah
County. No further appeal was taken, therefore, the order is
sued on February 20, 1976 by Referee Fink is res judicata as
to claimant's condition on January 23, 1976, the date of the
hearing before Referee Fink.

At the hearing claimant contended that he was not medi
cally stationary, or, in the alternative, if he was medically
stationary, he was permanently and total.ly disabled. The ALJ
interpreted the alternative contention to be an appeal'from the
Determination Order, dated November 9, 1977, v/hich stated that
subsequent to a Determination Order, dated November 18, 1976,
claimant had been referred to vocational rehabilitation and the
program had been completed and claimant was entitled to addi
tional compensation for temporary total disability from March
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1977 through November 3, 1977. On re-determination, 
claimant's disability was faun~ to be the same as that granted 
by the Determination Order dated October 9, 1975 (there was 

-~~so a Determination Order dated November 18, 1976 which had 
granted claimant additional compensation for temporary total 
dis.::.bili ty -;')J1~ made a. re-dBt~rmin~tion of dig.!lhil.H_y wh~ch was 
the same as the award granted on October 9, 1975 and another 
one entered on July 20, 1977 which merely corrected the com
mencement date for claimant's five-year aggravatio~ period). 

The ALJ found that the only medical treatment which 
claimant had received since January 23, 1976 was an examina
tion on April 17, 1977 by Dr. Kiest, an orthopedic surgeon, 
who prescribed the use of a transcutaneous stimulator for 
claimant and referred him to the Northwest Physical Therapy 
Center for· an exercise program. He found that claimant dis~ 
continued using the stimulator on or about June 1977. There 
was also a report from Dr. Lord, a chiropractor, who treated 
claimant from June 23, 1977, however, the treatment was pal
liative .in nature. The ALJ found a report from Dr. Cherry, 
dated December 19, 1977, based upon an examination which, in 
the ALJ's opinion, duplicated Dr. Cherry's findings in his 
previous examinations which had been considered by Referee 
Fink, therefore, it was res judicata. 

Claimant testified that he had pain in his back and 
also in the back of his neck and head; the medic~tion he 
takes provides him with no relief. He contends that this 
pain has increased sin~e January 1976 ~nd that he is now 
permanently and totally disabled. 

Claimant spends most of his time watching T.V. He 
has applied for Social Security permanent disability beriefits 
and has been turned down. Claimant is presently appealing 
the refusal. The ALJ found that claimant's attempt~ t� look 
for employment were minimal. 

Based upon the evidence before him, the ALJ found that 
claimant had been adequately compensated for loss of wage 
earning capacity resulting from a December 13, 1974 injury 
by the initial awaid of 32° for unscheduled disability and 
there was nothing in the new medical evidence to indicate 
any change in claimant's conditions subsequent to the hear
ing before Referee Fink on January 23, 1976. 

The Board, on de nova review, agrees with the conclu
sion reached by the ALJ, however, it finds that the state
ment by the ALJ that a legal question might exist as to the 
right of a claimant to appeal a Determination Order addressed 
only to vocational rehabilitation programs and not to physical 
disability and pernwncn t loss of wage earning capacity serves 
little, if any, purpose in the order. 
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7, 1977 through November 3/ 1977. On re-determination,
claimant's disability was found, to be the same as that granted
by the Determination Order dated October 9, 1975 (there was
'also a Determination Order dated November 18, 1976 which had
granted claimant additional compensation for temporary total
disability as ^  re-detarminatlon of dissbUity wficK was
the same as the award granted oh October 9, 1975 and another
one entered on July 20, 1977 which merely corrected the com
mencement date for claimant's five-year aggravation period).

The ALJ found that the only medical treatment v/hich
claimant had received since January 23, 1976 was an exami.na-
ticn on April 17, 1977 by Dr. Kiest, an orthopedic surgeon,
v/ho prescribed the use of a transcutaneous stimulator for
claimant and referred him to the Northwest Physical Therapy
Center for' an exercise program. He found- that claimant dis
continued using the stimulator on or about June 1977. There
v;as also a report from Dr. Lord, a chiropractor, who treated
claimant from June 23, 1977, hov.^ever, the treatment v;as pal-

The ALJ found a report from. Dr. Cherry,
1977, based upon an examination which, in
duplicated Dr. Cherry's findings in his

previous examinations which had been considered by Referee
Fink, therefore, it w'as res judicata.

liative in nature,
dated December 19,
the ALJ's opinion.

Claimant testified that he had pain in his back and
also in the back of his neck and head; the medication he
takes provides him. with no irelief. He contends that this
pain has increased since January 1976 and that he is now
permanently and totally disabled.

Claimant spends most of his time 'watching T.V. He
has applied for Social Security permanent disability benefits
^ind has been turned dov/n. Claimant is presently appealing
the refusal. The ALJ found that claimant's attempts icoK
£or employment were minimal.

Based upon the evidence before him, the ALJ found that
claiinant had been adequately compensated for loss of wage
earning capacity resulting from a December 13, 1974 injury
by the initial award of 32° for unscheduled disability and
there was nothing in the new medical evidence to indicate
any change in claimant's conditions subsequent to the hear
ing. before Referee Fink on January 23, 1976.

The Board, on de novo review, agrees with the conclu
sion reached by the ALJ, however, it finds that the state
ment by the ALJ that a legal question might exist as to the
right of a claimant to appeal a Determination Order addressed
only to vocational rehabilitation programs and not to physical
disability and permanent loss of v/age earning capacity serves
little, if any, purpose in the order.
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Board concurs with the conclusion of the ALJ solely 
on the grounds that claimant ha~ failed to prove that he has 
suffered a greater disability than that for which he ha~ been 
previously granted ~n award. 

ORDER 

The order of the ALJ, dated June-2, 1978, is affirmed.· 

WCB CASE NOS. 76-5254 
77-2000 
77-4164 

GEORGE A WAY; CLl\IMANT 
Michael Brian, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Jones, Lang, Klein, Wolf, & Smith 

Employer's Atty. 
Request for Review by the SAIF 

January 11, 1979 

Reviewed by Board Members Wilson and Phillips. 

The State Accident Insurance Fund seeks Board review of 
'the Administrative Law Judge's (ALJ) order which directed it 
to pay those medica'J. bills tendered by the claimant pursuant. 
to Referee Mulder's order of January 20, 1977 in addition to 
a 10% penalty of said amount. Referee Mulder's order was set 
aside and claimant's attorney was granted an attorney's fee .. 

The Board, ·after de nova review, affirms and adopts the 
Opinion and Order of the ALJ, a copy of which is attached hereto 
and, by this-reference, is made a part hereof.· 

ORDER 

The order of the ALJ, dated April 6, 1978, is affirmed. 

Claimant's attorney is hereby granted a reasonable attor
ney's fee· for his services in connection with this Board review 
in the amount of $50, payable by the Fund. 

NOTICE TO ALL PARTIES: This order is final unless within 
30 days after the date of mailing of copies of this order to the 
parties, one of the parties appeals to the Court of Appeals for ju
dicial review as provided by ORS 656.298. 
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The Board concurs with the conclusion of the ALJ solely
on ^he ^rounds that claiir.ant has failed to prove that he has
suffered a greater disability than that for which he has been
previously granted an award.

. ORD R
The order of the ALJ, dated June-2, 1978, is affirmed.’

WCB CAS NOS. 76-5254
77-2000
77-4164

January 11, 1979

m

GEORGE A WAY, CLAIMANT
Michael Brian, Claimant's Atty.
SAIF, Legal Services, Defense Atty
Jones, Lang, Klein, Wolf, & Smith

 mployer's Atty.
Request for Review by the SAIF

Reviev/’ed by Board Members Wilson and Phillips.
The State Accident Insurance Fund seeks Board review of

the Administrative Lav; Judge's (ALJ) order which directed it
to pay those medical bills tendered by the claimant pursuant
to Referee Mulder's order of January 20, 1977 in addition to
a 10% penalty of said amount. Referee M.ulcier's order was set
aside and claimant's attorney v;as granted an attorney's fee.

The Board, 'after de novo ireview, affirms and adopts the
Opinion and Order of the ALJ, a copy of which is attached hereto
and, by this - reference, is made a part hereof.-

ORD R
The order of the ALJ, dated April 6, 1978, is affirmed.
Claimant's attorney is hereby granted a reasonable attor

ney's fee for his services in connection v;ith this Board review
in the amount of $50, payable by the Fund.

NOTIC TO ALL PARTI S: This order is final unless within
30 days after the date of mailing of copies of this order to the
parties, one of the parties appeals to the Court of Appeals for ju
dicial review as provided by ORS 656.298.
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CLAIM NO. FC 316102 

PAT R. ADAMSON, CLAIMANT 
Edward D. Latourette, Claimant's Atty. 
SAIF, Legal Services, Defens~ Atty. -
Own Motion o·rder 

January 12, 197.9 

On July 27, 1978 claimant, by and through his attorney, 
requested the Board to exerc{se its own motion jurisdiction 
and reopen his claim for an inj~ry suffered on July 16, 1971. 
Claimant's aggravation rights have expired. 

The Board, on August 8, 1978, informed claimant's attor
ney that the Fund would advise the Board of its position within 
20 days after it received copies of the pertinent medical re
ports. On October 5 the claimant's attorney reguested an up-· 
date on the status of his client's ·claim and the Board, on 
October 17, indicated that it was furnishing the Fund with 
copies of three medical reports and asking for its position 
within 20 days. 

The Fund responded on October 20 stating that the medi
cal reports did not provide enough information to determine if 
claimant was entitled to an increase in benefits and it was 
arrangin~ to have claimant examined by the Orthopaedic Con
sul tan ts. On December 20, 197 8 the. Fund advised the Board 
thati bns@d upon thQ Novgmbgr 27, 1979 ~t~6tl of lhe Orlho
paedic Consultants, claimant's claim should not be reopened. 

Dr. Leavitt, on July 11, 1978, indicated that claimant's 
condition had become markedly worse in the last three years; 
more pain meuica tion was requir,2d. He recommended that claim
ant be referred to a pain clinic to determine if his condition 
could be improved. 

The Orthopaedic Consulta11ts 1 report stated that claim
ant's condition had worsened since 1975, but only in subjective 
complaints. They felt his back condi.tion was related both to 
his 1971 injury and the original injury in 1956. He also ag
gravated his condition in an automobile accident in 1974. They 
found no objective evidence to back up clai~ant's complaints 
and recon@ended he be granted no increase in disability bene
fits. 

The Board, -after fully considering all of the medical 
evidence before it, concludes that claimant 1 s claim should 
not be reopened at this time. 

ORDER 

Claimant's request that the Board reopen his claim for 
the industrial injury suffered on July 16, 1971 is hereby 
denied. 
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January 12, 1979

PAT R. ADAMSON, CLAIMANT
 dward D. Latourette, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Own Motion Order

SAIF CLAIM NO. FC 316102

On July 27, 1978 claimant, by and through his attorney,
requested the Board to exercise its own motion jurisdiction
and reopen his claim for an injury suffered on July 16, 1971.
Claimant's aggravation rights have expired.

The Board, on August 8, 1978, informed claimant’s attor
ney that the Fund would advise the Board of its position within
20 days after it received copies of the pertinent medical re
ports. On October 5 the claimant's attorney requested an up-'
date on the status of his client's 'claim and the Board, on
October 17, indicated that it was furnishing the Fund with
copies of three medical reports and asking for its position
within 20 days.

The Fund responded on October 20 stating that the medi
cal reports did not provide enough information to determine if
claimant was entitled to an increase in benefits and it was
arranging to have claimant examined by the Orthopaedic Con
sultants. On Decemt)er 20, 1978 the. Fund advised the Board
that; based upon thQ Novombor 27 , 19 78 o£ the Ortho
paedic Consultants, claimant's claim should not be reopened.

Dr. Leavitt, on July 11, 1978, indicated that claimant's
condition had become markedly worse in the last three years;
more pain medication was required. He recomm.ended that claim
ant be referred to a pain clinic to determine if his condition
could be improved.

The Orthopaedic Consultants' report stated that claim
ant's condition had worsened since 1975, but only in subjective
complaints. They felt his back condition was related both to
his 1971 injury and the original injury in 1956. He also ag
gravated his condition in an automobile accident in 1974. They
found no objective evidence to back up claimant's complaints
and recommended he be granted no increase in disability be.ne-
fits.

The Board, after fully considering all of the medical
evidence before it, concludes that claimant's claim should
not be reopened at this tim.e.

ORD R
Claimant's request that the Board reopen his claim for

the industrial injury suffered on July 16, 1971 is hereby
denied.
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CASE NO. 77-6650 

JOYCE A. ANTUNES, CLAIMANT 
Evohl F. Malagon, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by the SAIF 

January 12, 1979 

Reviewed by ~oard Members Moore and ~hilllps. 

The State Accident Insurance Fund seeks Board review of 
the Administrative Law Judge's (ALJ) order which remanded claim
ant's claim to it f9r acceptance and payment of compensation to 
which she is.entitl~d; .penalties and ~ttorney fe~s were assessed. 

The Board, after de nova review, affirms.and adopts the
Opinion and Order of the ALJ, a copy of which is attached hereto 
and, by this reference, is made a part hereof: 

ORDER 

The order of the ALJ, dated August 11, 1978, is affirmed. 

Claimant's ~ttorney is hereby ~ranted a reasrinable attor
ney's _fee for his services in connection with this Board review 
in the amount of $200, payable by the Fund. 

WCB CASE NO. 78-390 

EDWIN G. BLACK, CLAIMANT 
Buss, Leichner & Barker, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by the SAIF 

January 12, 1979 

Reviewed by Board Members Moore and Phillips. 

The State Accident Insurance Fund request~ review by 
the Board of the order of the Administrative Law Judge (ALJ) 
which granted claimant an ·award for permanent total disability, 
effective July 5, 1978, the date of the hearing. 

Claimant suffered a compensable injury on November 13, · 
1973 while employed as an appraiser for Multnomah County. 
While descending steps of a concrete porch he slipped and fell 
back striking his back and head on the porch. Claimani at
tempted to break the fall by stretching his hands out behind 
him. The injury was diagnosed as contusion of the scalp, frac
ture of the left thumb and acute strain of the cervical and 
lumbar back areas. 
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<9 JOYC A. ANTUN S, CLAIMANT
 vohl F. Malagon, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by the SAIF

Reviewed by Board Members Moore and Phillips.

The State Accident Insurance Fund seeks Board review of
the Administrative Law Judge's (ALJ) order which remanded claim
ant's claim to it fpr acceptance and payment of compensation to
which she is .entitled; .penalties and attorney fees were assessed

The Board, after de novo review, affirms, and adopts the^
Opinion and Order of the ALJ, a copy of v;hich is attached hereto
and, by this reference, is made a part hereof.

ORD R
The order of the ALJ, dated August 11, 1978, is affirmed.
Claimant's attorney is hereby granted a reasonable attor

ney's fee for his services in connection with this Board review
in the amount of $200, payable by the Fund.

WCB CAS NO. 77-6650 January 12, 1979

January 12, 1979WCB CAS NO. 78-390
 DWIN G. BLACK, CLAIMANT
Buss, Leichner & Barker, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Reviev? by the SAIF

Reviewed by Board Members Moore and Phillips.
The State Accident Insurance Fund requests review by

the Board of the order of the Administrative Law Judge (ALJ)
which granted claimant an award for permanent total disability,
effective July 5, 1978, the date of the hearing.

Claimant suffered a compensable injury on November 13,
1973 while employed as an appraiser for Multnomah County.
While descending steps of a concrete porch he slipped and fell
back striking his back and head on the porch. Claimant at
tempted to break the fall by stretching his hands out behind
him. The injury was diagnosed as contusion of the scalp, frac
ture of the left thumb and acute strain of the cervical and
lumbar back areas.

-253-



       
           
           
          

         
       

         
           
        
         

          
      

          
         

            
          

         
          

           
         

          
            
            
            

          
          

         
         

        
     

        
          

         
            

          
          

            
        

           
     
       

          
            

         
              

  

developed carpal tunnel syndrome in each arm. 
He filed a claim that was denied and claimant requested a hear
ing. After the hearing, the claim was found to .be compensable 
and ·remanded to the Fund for acceptance: Cl~imant had bilateral 
carpal tunnel release surgery. His claim was originally closed 
by a Determination Order dated November 24, 1975. 

Claimant requested a hearing on the adequacy of the 
award and after a hearing the matter was referred to the Dis
ability Prevention Division for evaluation to determine if 
claimant tad.a vocational handicap. It was determined that he 
did not have a vocational handicap, however, the matter was 
reopened by stipulation on July 9, 1976. 

Claimant is 57 years old and is extremely obese. He 
attended college for approximately four years but did not re
ceive a degree. F6r several years prior to his injury he had 
been employed and self-employed as a real est~te broker and 
appra~ser. ~t the time he suffered his industrial injury 
claimant weighed 315 pounds. He was placed on a weight reduc
tion program which cut his weight dowi to 255 pounds, however, 
at the date of the hearing claimant weighed 300 pounds. 
Claimant testified he has physical limitations in both· hands and 
arms and also in his neck and upper and lower back including 
his hips and both legs. He has very little strength in his 
hands and arns and he is unable to carry things and often _ 
stumbles and_ falls when he walks. He cannot tolerate prolonged 
sitting or standing. Claimant uses a hospital bed at home 
and also uses home traction. He walks with a cane. 

Between July 9, 1976 and January 1978 claimant received 
substantial medical and psychological treatment and was examined 
and/or evaluated by various medical specialists. 

According to the psychologists who evaluated claimant in 
the spring of 1976 his job was considered sedentary; claimilnt 
testified that appraising for tax purposes was a "high produc
tion'' job and that while he worked for Multnomah County he was 
required to appraise eight houses a day which entailed going 
through the houses and 'also a certain amount of driving. Clai~
ant contends he is now unable to do this. According to Dr. 
Phillips, a psychiatrist, claimant has developed a severe depres
sion which could be considered as a consequence of an accident 
resulting in disability and chronic pain. 

Dr. Stark, claimant's family doctor, testified that 
claimant was not imrroving but was actually getting worse; that 
he continued to have spasms in the back and was required to . 
receive regular and periodic service. He stated that if claim
ant was going to recover he would have done so by the time the 
hearing was held. 
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Claimant developed carpal tunnel syndrome in each arm.
He filed a claim that was denied and claimant requested a hear
ing. After the hearing, the claim was found to be compensable
and 'remanded to the Fund for acceptance^ Claimant had bilateral
carpal tunnel release surgery. His claim was originally closed
by a Determination Order dated November 24, 1975.

Claimant requested a hearing on the adequacy of the
award and after a hearing the matter was referred to the Dis
ability Prevention Division for evaluation to determine if
claimant had-a vocational handicap. It was determined that he
did not have a vocational handicap, however, the matter was
reopened by stipulation on July 9, 1976.

Claimant is 57 years old and is extremely obese. He
attended college for approximately four years but did not re
ceive a degree. For several years prior to his injury he had
been employed and self-employed as a real estate broker and
appraiser. At the time he suffered his industrial injury
claimant weighed 315 pounds. He was placed on a weight reduc
tion program which cut his weight down to 255 pounds, hov/ever,
at the date of the hearing claimant weighed 300 pounds.
Claimant testified he has physical limitations in both' hands and
arms and also in his neck and upper and lower back including
his hips and both legs. He has very little strength in his
hands and arms and he is unable to carry things and often
stumbles and falls when he walks. He cannot tolerate prolonged
sitting or standing. Claimant uses a hospital bed at home
and also uses home traction. He walks with a cane.

Between July 9, 1976 and January 1978 claimant received
substantial medical and psychological treatm.ent and was examined
and/or evaluated by various medical specialists.

According to the psychologists v;ho evaluated claimant in
the spring of 1976 his job v/as considered sedentary; claimant
testified that appraising for tax purposes was a "high produc
tion" job and that while he worked for Multnomah County he was
required to appraise eight houses a day which entailed going
through the houses and 'also a certain amount of driving. Claim
ant contends he is nov; unable to do this. According to Dr.
Phillips, a psychiatrist, claimant has developed a severe depres
sion which could be considered as a consequence of an accident
resulting in disability and chronic pain.

Dr. Stark, claimant's family doctor, testified that
clciimant was not improving but was actually getting worse; that
he continued to have spasm.s in the back and was required to
receive regular and periodic service. He stated that if claim
ant was going to recover he would have done so by the time the
hearina was held.
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_ In April 1977 claimant was examined by the Orthopaedic 
Consultants who stated their examination was disturbed to a 
moderate degree because of functional problems indicated by 
both refusals and inconsistencies in response. They found a 
minimal loss of function of claimant's back and neck as a 
result of the injury and no loss of function in either hand. 
Claimant would be unable to return to his same occupation with
out limitations but he .could do so with limitations; he also 
could return to other occupations not requiring heavy manual 
lifting or straining. Dr. Grewe, a neurosurgeon, concurred with 
this report. 

Dr. Stark, after reviewing the reports from the Ortho
paedic :onsultants and also a report from Dr. Pasquesi dated 
September 29, 1977, noted that both reports stated that claim
ant's symptoms were largely subjective and due to pain rather 
than orthopedic impairment. He did not argue their conclusion 
on this point but stated that chronic pain syndrome is one of 
the most disabling conditions a person can have. It not only 
requires almost constant treatment but much of the treatment, 
especially the medication he used, can cause confusion and de
crease a person's ability to function. He stated that he had 
treated claimant continuously since his industrial injury, that 
he had consulted with numerous specialists and, in his opinion, 
there continues to be a gradual deterioration of claimant's 
condition . 

Claimant'o Glaj,m W'1.~ ~g~~n closed by a Determination Or
der dated January 9, 1978 which awarded claimant 32° for 10% 
unscheduled neck and low back disability. 

The ALJ found the claimant to be credible and stated 
there was little question that h~d claimant been a smaller 
man his injury would n0t have been so .severe. He did not find 
that size alone would have contributed to the magnitude of 
his injury, but he did find that it continued to contribute 
to his discomfort and symptomatology. But, in the opinion of 
the ALJ, claimant had been heavy prior to his industrial in
jury and the employer takes a workman as he is. He found no 
evidence that claimant either contributed to the industrial 
injury on a voluntary basis or contributed to the continuing 
uncomfortable symptomatology. 

Based upon Dr. Stark's reports, the ALJ concluded that 
claimant actually had the symptomatology of which he complained 
and, although the Disability Prevention Division concluded that 
claimant did not have a vocational handicap 1 the ALJ was unaware 
of any job which claimant could perform. He doubted seriously 
that claimant could convince any employer to hire him. His 
present life is almost completely sendentary and, after giving 
consideration to all the evidence before him, _the ALJ concluded 
that claimant had met his burden of proof and that the evidence 
preponderates in favor of his contention that he is permanently 
and totally disabled as a result of his industrial injury. 
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In April 1977 claimant was examined by the Orthopaedic
Consultants who stated their examination was disturbed to a
moderate degree because of functional problems indicated by
both refusals and inconsistencies in response. They found a
minimal loss of function of claimant's back and neck as a
result of the injury and no loss of function in either hand.
Claim.ant would be unable to return to his same occupation with
out limitations but he .could do so with limitations; he also
could return to other occupations not requiring heavy manual
lifting or straining. Dr. Grewe, a neurosurgeon, concurred with
this report.

Dr. Stark, after reviewing the reports from the Ortho
paedic Consultants and also a report from Dr. Pasquesi dated
Septem.ber 29 , 1977, noted that both reports stated that claim
ant'.s symptoms were largely subjective and due to pain rather
than orthopedic impairment. He did not argue their conclusion
on this point but stated that chronic pain syndrome is one of
the most disabling conditions a person can have. It not only
requires almost constant treatment but much of the treatment,
especially the medication he used, can cause confusion and de
crease a person's ability to function. He stated that he had
treated claimant continuously since his industrial injury, that
he had consulted with numerous specialists and, in his opinion,
there continues to be a gradual deterioration of claimant's
condition.

Claimant's claim was again closed by a Determination Or-der dated January 9, 1978 which awarded claim.ant 32° for 10%
unscheduled neck and low back disability.

The ALJ found the claim.ant to be credible and stated
there was little question that had claimant been a smaller
man his injury would not have been so .severe. He did not find
that size alone would have contributed to the magnitude of
his injury, but he did find that it continued to contribute
to his discomfort and symptom.atology. But, in the opinion of
the ALJ, claimant had been heavy prior to his industrial in
jury and the employer takes a workman as he is. He found no
evidence that claimant either contributed to the industrial
injury on a voluntary basis or contributed to the continuing
uncomfortable symptomatology.

Based upon Dr. Stark's reports, the ALJ concluded that
claimant actually had the symptomatology of which he complained
and, although the Disability Prevention Division concluded that
claimant did not have a vocational handicap, the ALJ was unaware
of any job which claimant could perform. He doubted seriously
that claimant could convince any employer to hire him. His
present life is almost completely sendentary and, after giving
consideration to all the evidence before him, the ALJ concluded
that claimant had m.et his burden of proof and that the evidence
preponderates in favor of his contention that he is permanently
and totally disabled as a result of his industrial injury.
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Board, on de nova review, finds that the medical evi
dence does not support claimant's contention that he is per
mane11 tly anc.1 totally <l.i.,:;abled. Only Dr. S Lark's tes t:i.rnoi~,y 

·would indicate that claimant's wage earning capacity is com
pletely obliterated as a result of his industrial injury. The 

three doctors at the Orthopaedic Consultants, Dr. Stumme, a 
neurologist, and Dr. Jones and Dr. Robinson, both orthopedic 
surgeons, after examining claimant, reported on July 16, 1975 
that claimant was very obese and if he were to undergo any sur
gical 2rocedure, the possibility of complications of a fairly 
great n0gnitude existed. They found minimal loss of function 
as it related to claimant's neck; Dr. Grewe agreed. They found 
no loss of function relating to claimant's hands. On February 
27, 1976 claimant was ~een in the Back Consultation_ Clinic by 
Drs. Stum11e, Berg and Specht; the latter.two both were ortho
pedic surgeons. They believed that claimant's problems, t6 a 
fairly large degree,were due to his obesity; his symptoms would 
probably improve to some degree if he went on a strict weight 
reduction program with back exercises. There was no definite 
evidence of nerve root impairment. 'J'he three physicians stated 
that claimant should be able to return to his former employment· 
as an a9pr.3.iser if he worked on a limited basis, to-wit: three 
to four hours per day. He probably would continue to have some 
pain in his back region from his degenerative arthritic changes 
diagnosed as degenerative osteoarthritis of the cervical, dor
s~l and lumbar spine, the superimposed chronic cervical and dor
sal .l umba:::.- spine strain and sprain. 

These doctors rated claimant's total loss of function as 
it related ~o the back as mildly moderate due to his industrial 
injury; claimant's total loss of function as it related to 
his neck is also considered mildly moderate due to the injury. 

On Na~ch 4, 1976 Dr. Mason, after examining claimant for 
his discharge from the Disability Prevention Division, stated 
that there was no necessity for further mec:ical treatment except 
continuation of his weight loss program. No job change was 
necessary Qn d phyBical basis; thg pgyoholo~i~~l repor~ indl
catea that claim~nt should be capable of returning to work in 
an assessor's office despite some physical discomfort. 

Claimant was again seen on March 25, 1977 by three phy
sicians at the Orthopaedic Consultants, namely, Dr. Rich, a 
neurologist, Dr. Kimberley and Dr. Dresher, both orthopedic 
surgeons. Their recornnendations were basically the same ~s 
those made by the earlier report: from the Orthopaedic Consul
tants on July 16, 1975. They did not feel there was any indi
catio:1 for a Department of Vocationcil Rehabilitation referral 
or jab placement service nor any need for psychological or 
psychiatric examination. 
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The Board, on de novo review, finds that the medical evi
dence does not support claimant’s contention that he is per
manently and totally disabled. Only Dr. Stark's testiraony
would indicate that claimant's wage earning capacity is com
pletely obliterated as a result of his industrial injury. The

three doctors at the Orthopaedic Consultants, Dr. Stumme, a
neurologist, and Dr. Jones and Dr. Robinson, both orthopedic
surgeons, after examining claimant, reported on July 16, 1975 '
that claimant was very obese and if he were to undergo any sur
gical procedure, the possibility of complications of a fairly
great magnitude existed. They found minimal loss of function
as it related to claimant's neck; Dr. Grewe agreed. They found
no loss of function relating to claimant's hands. On February
27, 1976 claimant v/as seen in the Back Consultation Clinic by
Drs. Stumme, Berg and Specht; the latter, tv/o both were ortho
pedic surgeons. They believed that claimant's problems, to a
fairly large degree,were due to his obesity; his sym.ptoras would
probably improve to some degree if he v/ent on a strict v;eight
reduction program with back exercises. There was no definite
evidence of nerve root impairment. The three physicians stated
that claimant should be able to return to his former employment-
as an appraiser if he worked on a limited basis, to-wit: three
to four hours per day. He probably would continue to have som.e
pain in his back region from his degenerative arthritic changes
diagnosed as degenerative osteoarthritis of the cervical, dor
sal and lumbar spine, the superimposed chronic cervical and dor
sal lumbar spine strain and sprain.

These doctors rated claimant's total loss of function as
it related to the back as mildly m.oderate due to his industrial
injury; claimant's total loss of function as it related to
his neck is also considered mildly moderate due to the injury.

On March 4, 1976 Dr. Mason, after examining claimant for
his discharge from the Disability Prevention Division, stated
that there v;as no, necessity for further medical treatment except
continuation of his weight loss program. No job change was
necessary gji a p'nvsj.Cal basis; tflQ p.Qyoh0.10ffiaal report indi-
Gated that claimant should be capable of returning to work in
an assessor's office despite some physical discomfort.

Claimant was again seen on Marc
sicians at the Orthopaedic Consultants
neurologist, Dr. Kimberley and Dr. Dre
surgeons. Their recorrjnendations v;ere
those made by the earlier report from
tants on July 16, 1975. They did not
cation for a Department of Vocational
or job placement service nor any need
psychiatric examination.

h 25, 1977 by three phv'
, namely. Dr. Rich, a
sher, both orthopedic
basically the same as
the Orthopaedic Consul-
feel there was any indi-
Rehabilitation referral
for psychological or
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Board concludes that the medical evidence prepon
derates in favor of a finding that claimant had suffered sub
stantial loss of wage earning capacity as a result of his in
dustrial injury; however, he has not proven that he is perman
ently and totally disabled. It is the conclusion of the Board 
that claimant would be adequately compensated for loss cf wage 
earning capacity which he has sustained as a result of his in
dustrial injury by an award equal to 224° for 70% unscheduled· 
neck and back disability. 

ORDER 

The order of the ALJ, dated July 26, 1978, is modified. 

Claimant is awarded 224° of a maximum of 320° for unsched
uled neck and back disability. This award is in lieu of the 
award for permanent total disability effective July 5, 1978, 
granted by the ALJ's order which, in all .other respects, is af-

firmcd1 

WCB CASE NO. 77-5806 

. ' 

ARLEEN BOZICH, CLAIMANT 
Elden M. Rosenthal, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant 

January 12, 1979 

Reviewed by Board Members Wilson and Phillips. 

Claimant seeks Board review of the Administrative Law 
Judge's (ALJ) order which affirmed the October 13, 1976 Deter
mination Order whereby she was granted time loss benefits only. 

The Board, after de nova review, affirms and adopts the 
Opinion and Order of the ALJ, a copy of which is attached hereto 
and, by this reference, is made a part hereof. 

ORDER 

Th~ order of the ALJ, dated August 28, 1978, is affirmed. 

SAIF CLAIM NO. 7,C 124163 

BARBARA EMERY, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Order 

-257-, 

January 12, 1979 

m

m

The Board concludes that the medical evidence prepon
derates in favor of a finding that claimant had suffered sub
stantial loss of wage earning capacity as a result of his in-
dustrial injury; however, he has not proven that he is perman
ently and totally disabled. It is the conclusion of the Board
that claimant would be adequately compensated for loss of wage
earning capacity which he has sustained as a result of his in
dustrial injury by an award equal to 224° for 70% unscheduled-
neck and back disability.

ORD R
The order of the ALJ, dated July 26, 1978, is modified.
Claimant is awarded 224° of a maximum of 320° for unsched

uled neck and back disability. This award is in lieu of the
award for permanent total disability effective July 5, 1978,
granted by the ALJ's order which, in all other respects, is af-
firmecli

WCB CAS NO. 77-5806 January 12, 1979
ARL  N BOZICH, CLAIMANT
 lden M. Rosenthal, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Wilson and Phillips.
Claimiant seeks Board review of the Administrative Law

Judge's (ALJ) order v;hich affirmed the October 13 , 1976 Deter
mination Order whereby she was granted time loss benefits only.

The Board, after de novo review, affirms and adopts the
Opinion and Order of the ALJ, a copy of which is attached hereto
and, by this reference, is made a part hereof.

ORD R
The order of the ALJ, dated August 28, 1978, is affirmed.

SAIF CLAIM NO. ZC 124163
BARBARA EMERY, CLAIMANT
SAIF, Legal Services, Defense Atty.
Order

-257-

January 12, 1979

. 



         
          
         
          

          
    
        

          
            
        

          
          
           

         
       

        
         
           

          
          
          

        
       
         

     

     

        
            
 

      
   

    
    

  

sustained a compensable injury to her back on 
April 23, 1968 while working at Fairview Hospital. After a 
series of closures, she was granted compensation for permanent 
total disability on December 8, 1976. The Fund, under the 
provisions of ORS 656.206 and 656.325, is reauesting a re
evaluation 0£ cla{mant's present disability.· 

The original diagnosis was acut,~ strain, however, she 
has received every kind of treatment from rest to three laminec
tomies, a sectioning of the L-5 nerve root and a dorsal coluw~ar 
implant. Numerous unrelated conditions add to her problems. 
Other injuries resulted in a fracture of C-7, some metatarsals, 
and the necessity for a splenectomy. Because of the enormity 
of her problems she cannot return to work. Her physical and 
psychological problems preclude her for working even as a book
keeper, although she has experience in that area. 

Psychiatric treatment was tried for her depression. She 
was enrolled in a vocational rehabilitation program as a den
tal lab technician but had to quit because she could not 
"stand and stir" without pain near the dorsal implant. Her 
low back complaints seem to have disappeared for the most 
part. She is presently taking Dilantin for a problem with 
seizures. 

After fully considering the evidence before it, the Eval
uation Division of the Workers' Compensation Department con
cludes that claimant is still permanently and totally disabled 
and entitled to be compensated therefor. 

The Board concurs in this conclusion. 

ORDER 

Claimant shall continue to be considered as permanently 
and totally disabled as she had been found to be on December 
8, 1976. 

SAIF CLAIM NO. KC 106110 

ESTER P. GOSNEY, CLAIMANT 
Schumaker & Bernstein, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Own Motion Order 

-258-

January 12, 1979 

Claimant sustained a compensable injury to her back on
April 23, 1968 while working at Fairviev/ Hospital. After a
series of closures, she was granted compensation for permanent
total disability on December 8, 1976. The Fund, under the
provisions of ORS 656.206 and 656.325, is requesting a re-
evaluation of claimant's present disability.

The original diagnosis was acute strain, however, she
has received every kind of treatment from rest to three laminec
tomies, a sectioning of the L-5 nerve root and a dorsal columnar
implant. Numerous unrelated conditions add to her problems.
Other injuries resulted in a fracture of C-7, some metatarsals,
and the necessity for a splenectomy. Because of the enormity
of her problems she cannot return to work. Her physical and
psychological problems preclude her for v/orking even as a book
keeper, although she has experience in that area.

Psychiatric treatment was tried for her depression. She
was enrolled in a vocational rehabilitation program as a den
tal lab technician but had to quit because she could not
"stand and stir" without pain near the dorsal implant. Her
lev; back complaints seem to have disappeared for the most
part. She is presently taking Dilantin for a problem with
seizures.

After fully considering the evidence before it, the  val
uation Division of the Workers' Com.pensation Department con
cludes that claimant is still permanently and totally disabled
and entitled to be compensated therefor.

The Board concurs in this conclusion.

ORD R
Claimant shall continue to be considered as permanently

and totally disabled as she had been found to be on December
8, 1976.

#

m

SAIF CLAIM NO. KC 106110 January 12, 1979
 ST R P. GOSN Y, CLAIMANT
Schumaker & Bernstein, Claimant’s Atty.
SAIF, Legal Services, Defense Atty.
Own Motion Order

#
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October 19, 1978 claimant, by and through her attorney, 
requested the Board to consider an award for permanent partial 
disability for aggravation of her pre-existing back condition. 
Claimant 1 s aggravation rights have expired. 

Attached to claimant 1 s request was a medical report from 
Dr. Hale, dated September 19, 1978, and one from Dr. Grewe, dated 
January 30, 1978. Dr. Grewe indicated that his examination of 
,January 30, 1978. was remarkably similar to an examination in 
October 1975. He did not feel that her symptoms warranted fur~· 
ther investigation, although she could expect occasional flare-

up£ which might require Bymptomdt~~ m~n~gement. 

Dr. Hale, on September 19, 1978, indicated that claimant's 
condition was a chronic low back strain, stationary. He and Dr. 
Grewe felt claimant should be considered for vocational rehabil
itation; a return to her former employment was not recommended. 

The Board, after fully considering the medical evidence 
before it, concludes that it is insufficient to warrant a re
opening of claimant's claim or to grant her an additional award 
of compensation. 

ORDER 

Claimant I s request that the Board exercise its mv~n motion 
jurisdiction and grant claimant an award for permanent partial 
disability is hereby-denied. 

WCB CASE NO. 78-2081 

,JOHN HALBERG, CLAIMANT 
Dye & Olson, Claimant 1 s Atty. 
SAIF, Legal Services, Defen~e Atty. 
Request for Review by the SAIF 

,.1anuary 12, 1979 

Reviewed by Board Members Moore and Phillips. 

The State Accident Insurartce Fund seeks Board review of 
the Administrative Law Judge's {ALJ} order which remanded claim
ant's claim for an alleged heart attack to the Fund for acceptance 
and payment of compensation to which he 1s entitled. -

The Board, after de nova review, affirms and adopts the 
Opinion and Order of the ALJ, a copy of which is attached hereto 
and, by this reference, is made a part hereof. 
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On October 19, 1978 claimant, by and through her attorney,

requested the Board to consider an award for permanent partial
disability for aggravation of her pre-existing back.condition.
Claimant's aggravation rights have expired.

Attached to claimant's request was a medical report from
Dr. Hale, dated September 19, 1978, and one from Dr. Grewe, dated
January 30, 1978. Dr. Grewe indicated that his examination of
January 30, 1978.was remarkably similar to an examihation in
October 1975. He did not feel that her symptoms warranted fur--
ther investigation, although she could expect occasional flare-
up£ Which might require symptomatic management ^

Dr. Hale, on September 19, 1978, indicated that claimant's
condition was a chronic lov7 back strain, stationary. He and Dr.
Grewe felt claimant should be considered for vocational rehabil
itation; a return to her former employment was not recommended.

The Board, after fully considering the medical evidence
before it, concludes that it is insufficient to warrant a re
opening of claimant's claim or to grant her an additional award
of compensation. .

ORDER
Claimant's request that the Board exercise its own motion

jurisdiction and grant claimant an award for permanent partial
disability is hereby•denied.

WCB CAS NO. 78-2081
JOHN HALBERG, CLAIMANT
Dye & Olson, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by the SAIF

January 12, 1979

Reviev/ed by Board Members Moore and Phillips.
The State Accident Insurance Fund seeks Board review of

the Administrative Law Judge's (ALJ) order which rem.anded claim
ant's claim for an alleged heart attack to the Fund for acceptance
and payment of compensation to which he is entitled.

The Board, after de novo review, affirms and adopts the
Opinion and Order of the ALJ, a copy of which is attached hereto
and, by this reference, is made a part hereof.
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The order of the ALJ, dated July 26, 1978, is affirmed. 

Claimant's attorney is hereby ~ranted a reasonable attor
ney's fee for his services in connection with this Board r0view 
in the amount of $300, payable by the Fund. 

WCB CASE NO. 78-1983 

POLLY E. HOPPER, CLAI.MANT 
Charles Paulson, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by the SAIF 

January 12, 1979 

Reviewed by Board Members Wilson and Moore. 

The State Accident Insurance Fund seeks.Board review 
of the Administrative Law Judge's (ALJ) order which granted 
claimant compensation eoual to· 128° for 40% unscheduled low . ,. . 

back disability. 

The Board, after de nova review, affirms and adopts the 
Opinion and Order·of the ALJ, a copy of which is attached 
hereto and, by this reference, is made a part hereof. 

ORDER 

The order of the ALJ, dated August 10, 1978, is affirmed. 

Claimant's attorney is hereby granted a reasonable attor
ney1s fee for his services in connection with this Bo~rd review 
in the ·amount of $300, payable by the Fund. 

WCB CASE NO. 77-7254 

AUSTIN W. IRWIN, SR., CLAIMANT 
Emmons, F:yle, Kropp & Kry~Jer 

Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request f6r Review by the SAIF 

January 12, 1979 

Reviewed by Board Members Wilson and Phillips. 

·The State Accident Insurance Fund requests review by 
the Board of the order of the Administrative Law Judge (ALJ} 
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ORDER
The order of the ALJ, dated July 26, 1978, is affirmed.
Claimant's attorney is hereby,granted a reasonable attor

ney's fee for his services in connection with this Board review
in the amount of $300, payable by the Fund.

WCB CAS NO. 78-1983 January 12, 1979
POLLY  . HOPP R, CLAIMANT
Charles Paulson, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by the SAIF

Reviewed by Board Members Wilson and Moore.
The State Accident Insurance Fund seeks.Board review

of the Administrative Law Judge's (ALJ) order which granted
claimant compensation eaual to' 128^ for 40% unscheduled low• itback disability.

The Board, after de novo review, affirms and adopts the
Opinion and Order‘of the ALJ, a copy of which is attached
hereto and, by this reference, is made a part hereof.

ORDER
The order of the ALJ, dated August 10, 1978, is affirmed
Claimant's attorney is hereby granted a reasonable attor

ney's fee for his services in connection with this Board review
in the amount of $300, payable by the Fund.

m

m

WCB CAS NO. 77-7254 January 12, 1979
AUSTIN W IRWIN, SR , CLAIMANT
Emmons, Kyle, Kropp & Kryger

Claimant's Atty 
SAIF, Legal Services, Defense Atty 
Request for Review by the SAIF

Reviewed by Board Members Wilson and Phillips 

■ The State Accident Insurance Fund requests reviev/ by
the Board of the order of the Administrative Law Judge (ALJ) m
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which affirmea its denf'al of claimant's claim for aggravation 
but granted claimant an award equal to 35% of the maximum al
lowable by statute for unschedtll~d back and shoulder disabil
ity. 

Claimant sustained an injury to his mid-back with pain 
extending into the left arm on September 8, 1976. Claimant 
had previously had a laminectomy and subsequent fusion in 
the lumbar area but had made a cor:1plete recovery and had been 
working on a regular basis since that surgery. 

With respect to.the September 1976 injury, surgery was 
performed to correct a left thoracic outlet syndrome and 
claimant was able to return to work on or about January 19, 
1977. He suffered an exacerbation on January 31 but returned 
to work shortly thereafter. His claim was then closed by a 
Determination Order, dated April 5, 1977, which awarded claim
ant compensation for temporary total disability only. Claim
ant requested a hearing on the adequacy of this award. 

Claimant continued to work for the employer until oper
ations were shut down in July 1977 and the following month 
he went to work for Charlie Hall Trucking Company. He alleged 
that the increased pain and disability in his left arm and in 
'the thoracic area of his back required him to quit on Septem-
ber 16, 1977. Claimant has not returned to work since that 
date. He requested that his claim be reopened. 

Claimant's attending physician was Dr. Cronk, however, 
he was not available on Seotember 16, 1977 and claimant saw .. 
Dr. Steele, who is also an orthopedic surgeon. Dr. Steele 
found no objective support for claimant's complaints and felt 
that tension or anxiety which quite possibly was connected 
with his personal life might be involved. 

When Dr. Cronk returned he also examined claimant and 
was unable to find any objective symptoms. A radioactive bone 
scan was performed and found to be completely normal. Dr. 
Cronk reported that claimant was medically stationary and 
able to return to full time employment. Based upon these 
re9orts, the Fund denied claimant's request to reopen on the 
grounds of aggravation on October 10, 1977. 

Subsequently, Dr. Stainsby, a neurologist, examined 
claimant. He fitted claimant with a transcutaneous nerve stim
ulator but his reports indicated very few objective findings. 
His final report indicated claiman~ was medically stationary 
with mild disability arising from the September 8, 1976 injury 
but there was no indication that such disability was the re
sult of an aggravation; to the contrary, the report implied 
that it existed following the surgery of Januaiy 19, 1977. 
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which affirme'd its denial of claimant's claim for aggravation
but granted claimant an award equal to 35% of the maximum al
lowable by statute for unscheduled back and shoulder disabil
ity.

Claimant sustained an injury to his mid-back with pain
extending into the left arm on September 8, 1976. Claimant
had previously had a laminectomy and subsequent fusion in
the lumbar area but had made a complete recovery and had been
working on a regular basis since that surgery.

With respect to,the September 1976 injury, surgery was
performed to correct a left thoracic outlet syndrome and
claimant was able to return to work on or about January 19,
1977. He suffered an exacerbation on January 31 but returned
to work shortly thereafter. His claim was then closed by a
Determination Order, dated April 5, 1977 , which aw^arded claim
ant compensation for temporary total disability only. Claim
ant requested a hearing on the adequacy of this award.

Claimant continued to work for the employer until oper
ations were shut down in July 1977 and the following month
he went to work for Charlie Hall Trucking Company. He alleged
^that the increased pain and disability in his left arm and in’the thoracic area of his back required him to quit on Septem
ber 16, 1977. Claimant has not returned to work since that
date. He requested that his claim be reopened.

Claimant’s attending physician was Dr. Cronk, however,
he was not available on Seotember 16, 1977 and claimant sav;ii

Dr Steele, who is also an orthopedic surgeon Dr, Steele
found no objective support for claimant's complaints and felt
that tension or anxiety which quite possibly was connected
with his personal life might be involved 

When Dr. Cronk returned he also examined claimant and
was unable to find any objective symptoms. A radioactive bone
scan w'as performed and found to be completely normal. Dr.
Cronk reported that claimant-was medically stationary and
able to return to full time employment. Based upon these
reports, the Fund denied claim.ant's request to reopen on the
grounds of aggravation on October 10, 1977.

Subsequently, Dr. Stainsby, a neurologist, examined
claimant. He fitted claimant with a transcutaneous nerve stim
ulator but his reports indicated very few objective findings.
His final report indicated claiman't was medically stationary
with mild disability arising from the September 8, 1976 injury
but there was no indication that such disability was the re
sult of an aggravation; to the contrary, the report implied
that it existed following the surgery of January 19, 1977.
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alleges he cannot return to driving a truck 
because of the continuous pain and disability in his shoulder 
and arm. Several doctors~ who have examined claimant, have 
noted that claimant has a visual problem, however, claimant 
denies that this plays any part in his decision not to return 
to driving J truck. Dr. StJinr::by'r:; a£r::i£t,.3.nt notQd, on D@c:= 
ember 30, 1977, that it was the visual problem which precluded 
claimant from returning to truck driving, an occupation in 
which claimant has engaged for practically ~11 of his adult 
life. 

The ALJ found that claimant was 36 years old, has a high 
school diploma and, during the hearing, evidenced no pain or 
discomfort. He concluded that claimant had not carried his 
burden of proof to show an aggravation of his September 1976 
injury. The medical reports indicated only subjective com
plaints beyond the original findings. 

However, the ALJ did find that the claimant sustai_ried 
some permanent disability ~s a result of the September 8, 1976 
injury and the surgery which it required. The doctors who 
C}~a:nined claimant j ndicate that the. disability is in the mild 
category and they did not specifically say whether or not 
claimant could return to driving a log true~ and they do in-

dicate that claimant has• some problem visually which is 
unrelated to the indtistrial injury but that does raise the 
question as to whether he could continue driving truck. 

The ALJ concluded that claimant has sustained some 
loss of earning capacity because of the disability which 
affects his shoulder and arm which would indirectly affect 
his driving capability particularly for long periods of time. 
He found the claimant to be well motivated and inasmuch as 
claimant was relatively young and a high school gradu~te, 
the ALJ felt that there would be no problem posed for reha
bilitation of claimant to enable him to enter the field of 
employment within his physical capability. He granted claim
ant an award of 112° for 35% unscheduled back and shoulder 
injury. 

The Board, on de novo review, agrees with the ALJts 
assessment of the medical evidence offered to support claim
ant's claim for aggravation and concurs that claimant failed 
to carry his burden of proving that he had aggravated his 
September 8, 1976 injury. It was contended that the Fund's 
ietter of denial with respect to the aggravation claim was 
improper because it was made within one year of the Deter- · 
mination Order and, therefore, attempted to deprive claimant 
of his right to appeal the Determination Order by not inf� rQing 
claimant such rights were not affected. The ALJ found no 
requirement that the appeal period from a Determination Or-
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Claimant alleges he cannot return to driving a truck
because of the continuous pain and disability in his shoulder
and arm. Several doctors, who have examined claimant, have
noted that claimant has a visual problem, however, claimant
denies that this plays any part in his decision not to return
to driving a truck. Dr. Stainrby' aggi tant noted, on D§c=ember 30, 1977, that it was the visual problem which precluded
claimant from returning to truck driving, an occupation in
v;hich claimant has engaged for practically all of his adult
1 ife.

The ALJ found that claimant was 36 years old, has a high
school diploma and, during the hearing, evidenced no pain or
discomfort. He concluded that claimant had not carried his
burden of proof to show an aggravation of his September 1976
injury. The medical reports indicated only subjective com
plaints beyond the original findings.

Hov/ever, the ALJ did find that the claimant sustained
some permanent disability as a result of the September 8, 1976
injury and the surgery which it required. The doctors who
examined claimant indi.cate that the. disability is in the mild
category and they did not specifically say whether or not
claimant could return to driving a log truck and they do in

dicate that claimant haS' some problem visually which is
unrelated to the industrial injury but that does raise the
question as to whether he could continue driving truck.

The ALJ concluded that claimant has sustained some
loss of earning capacity because of the disability which
affects his shoulder and arm which would indirectly affect
his driving capability particularly for long periods of time.
He found the claimant to be well motivated and inasmuch as
claimant was relatively young and a high school graduate,
the ALJ felt that there v/ould be no problem posed for reha
bilitation of claimant to enable him to enter the field of
employment within his physical capability. He granted claim
ant an award of 112® for 35% unscheduled back and shoulder
inj ury.

#

The Board, on de novo review, agrees with the ALJ's
assessment of the medical evidence offered to support claim
ant's claim for aggravation and concurs that claimant failed
to carry his burden of proving that he had aggravated his
September 8, 1976 injury. It was contended that the Fund's
letter of denial with respect to the aggrayation claim was
improper because it was made within one year of the Deter-
mination Order and, therefore, attempted to deprive claimant
of his right to appeal the Determination Order by,not informing
claim.ant such rights v;ere not affected. The ALJ found no
requirement that the appeal period from a Determination Or-
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must have expired before a claim for aggravation can be 
made and/or denied. He found-that the Fund acted properly 
and had it not issued the denial its silence ·would have 
misled claimant and been a violation of ORS 656.273(6). The 
Board is completely in accord with this statement by the ALJ. 

With respect to the award of 112° to compensate claim
ant for his loss of earning capacity resulting from his injury 
of September 8, 1976, the Board finds that the mediccil evi
dence indicates that claimant's disability, at most, was only 
in the mild category. It agrees with the ALJ that claimant· 
is well motivated and because of his youth and his education 
is a good candidate for rehabilitation. The Board concludes 
that claimant has lost some earning capacity but he would 
be adequately compensated for such loss by an award of 48° 
which is equal to 15% of the·maximum for unscheduled disabil-
i~. . 

ORDER. 
I 

The order of the ALJ, dated July 27, 1978, is modified. 

Claimant is awarded 48° of a total of 320° for unsched
uled back and shoulder disability. This award is in lieu of 
the award granted by the ALJ's order which in all other re
spects is affirmed. 

SAIF CLAIM NO. BC 63787 

OLLIE G. LOWERY, CLAIMANT 
SAIF, ·Legal Services, Defense Atty. 
Own Motion Order 

January 12, 1979 

Claimant suffered a compensable industrial injury on 
March 13, 1967. The claim was closed and claimant's aggra
vation rights have expired. 

On March 13, 1967 claimant was examined by Dr. McCarthy, 
a .chiropractic physician. Claimant was complaining of in-. 
creased p~in in his left hip and legs which had been gradually 
becoming more severe over the past four years, especially the 
last one-and-a-half years. He had suffered a fracture of the 
left hip in the 1967 industrial injury which had required ~n 
open reduction and pin placement done by Dr. Rockey, an ortho
pedic surgeon. 
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der must have expired before a claim for aggravation can be
made and/or denied. He found-that the Fund acted properly
and had it not issued the denial its silence 'v;ould have
misled claimant and been a violation of ORS 656.273(6). The
Board is completely in accord with this statement by the ALJ.

With respect to the award of 112° to compensate claim
ant for his loss of earning capacity resulting from his injury
of September 8, 1976, the Board finds that the medical evi
dence indicates that claimant’s disability, at most, was only
in the mild category. it agrees with the ALJ that claimant'
is well motivated and because of his youth and his education
is a good candidate for rehabilitation. The Board concludes
that claimant has lost some earning capacity but he would
be adequately compensated for such loss by an award of 48°
which is equal to 15% of the ‘maximum for unscheduled disabil
ity.

ORD R
The order of the ALJ, dated July 27, 1978, is modified.
Claimant is awarded 48° of a total of 320° for unsched

uled back and shoulder disability. This award is in lieu of
the award granted by the ALJ's order which in all other re
spects is affirmed.

SAIF CLAIM NO. BC 63787
OLLI G. LOW RY, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Order

January 12, 1979

Claimant suffered a compensable industrial injury on
March 13, 1967. The claim was closed and claimant's aggra
vation rights have expired.

On March 13, 1967 claimant was examined by Dr. McCarthy,
a .chiropractic physician. Claimant was complaining of in
creased pain in his left hip and legs which had been gradually
becoming more severe over the past four years, especially the
last one-and-a-half years. He had suffered a fracture of the
left hip in the 1967 industrial injury which had required an
open reduction and pin placement done by Dr. Rockey, an ortho
pedic surgeon.
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Because of progressive post-traumatic and post-surgical 
degenerative disease of the hip Dr. McCarthy referred the pa
t~ent to Dr. Rockey, who examined elaimant on Novefuber 7, 
1977 and found some progressive arthritic changes in his back 
and mild deterioration in the left -hip. He planned to put 
claimant on a therapeutic trial of medication and recheck him 
in two weeks. Dr. Rockey continued to treat claimant. Claim
ant was also seen by Dr. Cronk, an orthopedic surgeon, whose 
opinion was that claimant was a candidate for a total hip re
placement. After a discussion with claimant and his wife c'on
cerning the risks and procedures of such surgery, claimant 

• agreed to proceed with the surgery which was· p~rformed on Oct
ober 3, 1978. 

On December 14, 1978 Dr. Rockey advised the Fund that 
the course of treatment and the present condition of claima~t 
proved that he was wrong in his analysis of January 16, 1978. 
He now found that claimant had a greatly improved function of 
his lower back since the hip replacement and he stated that 
the hip surgery was directly r~lated to the industrial injury 
of March 13, 1967. 

All of the medicals p~eviously referred to were fur
nished to the Board by the Fund ~s attachments to its letter 
dated December 26, 1978 wherein it advised the Board that it 
would not oppose the Board's-reopening the, claim··under the 
provisions of ORS 656.278 if the Board felt the facts justi
fied it. 

The Board, after reviewing all of the medicals which 
include the statement of Dr. Rockey, who performed the sur
gery in 1967 and again on December 14, 1978, that claimant 1 s 
condition had greatly improved since the surgery which would 
indicate it must have been worse than it was at the time the 
1967 surgery was performed and was directly relat~d to the 
1967 industrial injury, concludes that ~-laimant 1 s claim 
should be reopened for.the payment of compensatiori, as pro-

·vided by law, corrunencing on November 4, 1977, the date 
claimant was first examined by Dr. McCarthy, and until the 
claim was closed pursuant to the provisions of ORS 656.278, 
less any time worked duri~g the period. 

IT IS SO ORDERED. 

SAIF CLAIM NOS. TC 235786 
TC 317737 

MELVIN D. LUTTRELL, CLAIMANT 

January 12, 1979 

Collins, Velure & Heysell, Claimant's .Atty. 
SAIF, Legal Services, Defense Atty. 
Own Motion Ord~r 
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Because of progressive post-traumatic and post-surgical
degenerative disease of the hip Dr. McCarthy referred the patient to Dr. Rockey, who examined claimant on November 1,
19.77 and found some progressive arthritic changes in his back
and mild deterioration in the left hip. He planned to put
claimant on a therapeutic trial of medication and recheck him
in two weeks. Dr. Rockey continued to treat claimant. Claim
ant was also seen by Dr. Cronk, an orthopedic surgeon, whose
opinion was that claimant was a candidate for a total hip re
placement. After a discussion with claimant and his wife con
cerning the risks and procedures of such surgery, claimant
agreed to proceed with the surgery which was' perform.ed on Oct
ober 3, 1978.

On December 14, 1978 Dr. Rockey advised the Fund that
the course of treatment and the present condition of claimant
proved that he was wrong in his analysis of January 16, 1978.
He now found that claimant had a greatly improved function of
his lov;er back since the hip replacement and he stated that
the hip surgery V7as directly related to the industrial injury
of March 13, 1967.

All of the medicals previously referred to were fur
nished to the Board by the Fund as attachments to its letter
dated December 26, 1978 wherein it advised the Board that it
would not oppose the Board ’ s •• reopening the- claim‘-under the
provisions of ORS 656.278 if the Board felt the facts justi
fied it.

%

The Board, after reviev/ing all of the medicals which
include the statement of Dr. Rockey, who performed the sur
gery in 1967 and again on Decem^ber 14 , 1978, that claimant's
condition had greatly improved since the surgery v/hich would
indicate it must have been worse than it was at the time the
1967 surgery was performed and was directly related to the
1967 industrial injury, concludes that claimant's claim
should be reopened for.the payment of compensation, as pro
vided by law, comaiencing on NovemiDer 4, 1977, the date
claimant was first examined by Dr. McCarthy, and until the
claim was closed pursuant to the provisions of ORS 656.278,
less any time worked during the period.

IT IS SO ORD R D.

SAIF CLAIM NOS. TC 235786
TC 317737

January 12, 1979

M LVIN D. LUTTR LL, CLAIMANT
Collins, Velure & Heysell, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Own Motion Order

m
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On July 7, 1978 claimant, by and through his attorney, 
requested the Board to exercise its: own motion jurisdiction 
and reopen his claim for an injury ~ustained on March 18, 
1970 while employed by Klamath Road Department. 

Claimant also sustained an industrial injury on April 
7, 1971 for which he was granted c6mpensation equal to 48° for 
151 unscheduled low back disability: 

A request for hearing was filed by claimant on Jariuary 
25, 1978 on the issue of the Fund's: refusal to pay for medical 
care and treatment relating to both the 1970 ind 1971 injuries. 
At the request of both parties claimant 1 s request for own motion 
relief was consolidated with claimaht request for hearing made 
on January 25, 1978. 

The hearing was held on December 5, 1978 and the Admin
istrative Law Judge (ALJ), after considering the evidence be
fore him, concluded that c.laimant' s 1 1978 symptoms were relci.ted 
to his 1970 injury and that claimant was entitled to own motion 
relief for his condition as it iela~es to that injury. 

The ALJ found that claimant's last award was granted by 
a stipulation dated May l, 1974 whereby he was granted an ad
ditional 10% low back disability. Dr. Davis, on January 16, 
1976, indicated that claimant's pre~eni condition was worse 
than it was on May 1, 1974 and he h~d suffered an aggravation 
of his original injury. Dr. Gailes agreed. The diagnosis by 
Dr. Bartmann on July 5, 1978 was a possible herniated nucleus 
pulp6sus with radiculopathy in the L5 and/or Sl distribution 
on the left and depression. The claimant, in hii testimony be
fore the ALJ,. stated that he had never been pain free since 
the 1970 incident. 

The ALJ recommended that thej Board grant claimant's" re
quest for own motion relief and reope0 his claim for the March 
18, 1970 industrial injury. 1 

The Board, after thorough consideration of the trans
cript, the medical evidence and the ALJ's recommendation, con
curs in the recommendation of the A·LJ and finds that claimant's 
claim for his March 18, 1970 injury should be reopened for 
payment 6£ compensation to which cl~imant is entiiled. 

' 

ORDER 

Claimant's claim for an indu'.strial inJury sustained on 
March 18,. 1970 is hereby remanded tb the State Accident Insur
ance Fund to be reopened for the payment of compensation, as 
.provided;by law, commencing on November 25, 1977, the date 
claimant was hospitalized, and unti~ the claim is closed pur
suant to ORS 656.278, less time worked. 

i 

-265:.. 

On July 7, 1978 claimant, by^ and through his attorney,
requested the Board to exercise its; own motion jurisdiction
and reopen his claim for an injury sustained on March 18,
1970 while employed by Klamath Road Department.

Claimant also sustained an industrial injury on April-
7, 1971 for which he was granted compensation equal to 48° for
15'd unscheduled low back disability: ■■ ■  

A request for hearing was filed by claimant on.January
25, 1978 on the issue of the Fund's' refusal to pay for medical
care and treatment relating to both the 1970 and 1971 injuries.
At the request of both parties claimant's request for own motion
relief was consolidated with claimant request for hearing made
,on January 25, 1978.

The hearing was held on Dece^er 5, 1978 and the Admin
istrative Law Judge (ALJ), after considering the evidence be
fore him, concluded that claimant's* 1978 symptoms were related
to his 1970 injury and that claimant was entitled to own motion
relief for his condition as it relates to that injury.

The ALJ found that claimant's last award was granted by
a stipulation dated May 1, 1974 whereby he was granted an ad
ditional 10% low back disability. Dr. Davis, on January 16,
1976, indicated that claimant's present' condition was worse
than it was on May 1, 1974 and he had suffered an aggravation
of his original injury. Dr. Gailes agreed. The diagnosis by
Dr. Flartmann on July 5, 1978 was a possible herniated nucleus
pulposus v;ith radiculopathy in the L5 and/or SI distribution
bn the left and depression. The claim,ant, in his testimony be
fore the ALJ,. stated that he had never been pain free since
the 1970 incident.

The ALJ recommended that thej Board grant claimant's- re
quest for own motion relief and reopen his claim for the March
18, 1970 industrial injury.

The Board, after thorough consideration of the trans
cript, the medical evidence and the' ALJ's recommendation, con
curs in the recommendation of the ALJ and finds that claimant's
claim for his March 18, 1970 injury' should be reopened for
payment of compensation to which claimant is entitled.

ORDER

O

Claimant's claim for an industrial injury sustained on
March 18,. 1970 is hereby remanded to the State Accident Insu.r-
ance Fund to be reopened for the paym^ent of com.pensation, as
.-provided ,by law, conmencing on Nove'mber 25, 1977, the date
claim.ant was hospitalized, and until the claim is closed pur
suant to ORS 656.278, less time worked.
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Claimant's attorney is hereby g~anted as a reasonao1e 
attorney's fee a stm1 equal to 2;5·% of ttie in'creased compensation 
for temporary total disability granted by this order, paya~le 
out of said compensation as paid, not to exceed $500. 

WCB CASE NO. 78-1939 

EDWIN MADAHUS, CLAIMANT 
Emmons, Kyle, Kropp & Kryger, 

Claimant's Atty. 
Keith D. Skelton, Defense Atty. 

'Request for Review by Claimani 

January 12, 1979 

Reviewed by Board !-!embers Wilson and Moore. 

Claimant seeks Board review of the Administrative Law· 
Judge 1s (~tj) order which affirmed lh~ Mitth 2, 1979 OQ~QFffiin= 
ation Order whereby he was granted.compensation equal to 19.2° 
for 1.0% loss of the left arm. · 

The Board, after de nova review, affirms and adopts the 
Opinion and Order of the ALJ,·a copy of 0hich is attached hereto 
and, by this reference, is made a part hereof.· 

- ORDER 

'l'he ·order of the ALJ, _dated August 14, 1978, is affirmed. 

WCB CASE NO. 77-5327 

~TACK !'"1EAD, CLAIMANT 
Luvas, Cobb, Richards & Fraser, 

Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by the SAIF 

January 12, 1979 

Reviewed by Board .Members Moore and Phillips. 

The State Accident Insurance Fund requests Board review 
of the order of the Administrative Law Judge (ALJ) which re
versed the part of the Fund's denial, dated Aug~st 11,. 1917, r~
lating to claimant's claim for Paget's disease but affirmed the 
part of said denial which related to claimant's inflarmnatory 
arthritis. The ALJ had remanded claimant's claim for Paget 1 s 
disease to the Fund for acceptance and payment of compensa
tion, as provided by law, and a1,varded· claimant's attorney a 
sum .of $750 to be paid by the- F~nd. 
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Claimant’s attorney is hereby granted as a reasonaoie
attorney's fee a sum equal -O o the increased compensation
for temporary total disability granted by this order, payable
out of said compensation as paid, not to exceed $500.

m

WCB CAS NO. 78-1939
 DWIN MADARUS, CLAIMANT
 mmons, Kyle, Kropp & Kryger,

Claimant's Atty.
Keith D. Skelton, Defense Atty.
Request for Review by Claimant

January 12, 1979

Reviewed by Board Members Wilson and Moore.
Claimant seeks Board review of the Administrative Law-

Judge's  aLj) order whicK affirmed the Mard'K 2, 1979 DQtG ITlin-
ation Order whereby he was granted compensation equal to 19.2°
for 10% loss of the left arm.

The Board, after de novo review, affirms and adopts the
Opinion and Order of the ALJ, a copy of v/hich is attached hereto
and, by this reference, is made a part hereof.'

ORDER

The order of the ALJ, dated August 14, 1978, is affirmed.
#

WCB CAS NO. 77-5327
JACK M AD, CLAI,i:4ANT
Luvas, Cobb, Richards & Fraser,

Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by the SAIF

January 12, 1979

ot the
versed
lating
part o
arthri
diseas
tion,
sum ,o f

Reviev/ed by Board Members Moore and Phillips 

The State Accident Insurance Fund requests Board review
order of the Administrative Law Judge (ALJ) which re-
the part of the Fund's denial, dated August 11 ,. 1977, re-
to claimant's claim for Paget's disease but affirmed the

f said denial v.-hich related to claimant's inflammatory
tis. The ALJ had remanded claimant's claim for Paget's
G to the Fund for acceptance and payment of com^pensa-
as provided by law, and awarded’ claimant's attorney a
$750 to be paid by the- Fund.
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w½o'was 'empioyeJ &s a· 1anllcir al lhe renlral 
Lane YHCA in Eugene, sustained a compensable injury on January 
23, 1975. Claimant notified his supervisor on the same day, 
stating that he had injured his·'left hip when he slipped in 
the water on entering the men 1s sh~wer. Claimant 1s claim-was 
closed by a Determination Order, d~ted February 24,· 1977, 
which awarded claimant compensation for temporar·y total dis
ability from April 28, 1976 throug~ June 13, 1976 and tempor
ary partial disability from June 14, 1976 through December 13, 
1976 and 48° for 15% unscheduled Idw back disability. 

Claimant I s medical problerr.s :apparently were tr i:... fold. 
The medical reports indicate a ruptured disc· and the surgery 
required therefor, Paget 1s disease 'and inflammatory arthritis 
of the hands, feet and back. Because Paget 1s disease was re
vealed on the original x-rays consultation was had to deter
mine if claimant's pain was due to Paget's disease or the disc 
involvement. 

· It was the opinion of Dr. England, an internist, that at 
the present time he would favor proceeding with manag~ment on 
the basis of a herniated nucleus pulposus without any attempt 

.for active definitive treatment of 'Paget's disease unless claim
ant1s subsequent clinical course seemed to indicate. a different 
management. 

Based upon this advice, Dr. Serbu performed a laminec
tomy on 01ay 6, 1976. The pain thereafter was largely re
solved and Dr. Davis, who treated ciaima.nt from April 1976 
through-June 1977, was of the opinion that claimant's pain 
was due to the disc and not to the faget's disease. 

On May 10, 1977 Dr. Musa, 1.vho had undertaken .the treat
ment of claimant after the entry of the Determinatio~ Order, 
requested the Fund to reopen the claim stating that claimant 
continued to have pain in his left hip and it had been deter
mined that he has Paget's disease irvolving the left hip 
which is probably symptomatic and w~ll,require treatment. 
Dr. Musa thought there was a possible, or even probable, re
latipnship between claimant's injur~ and the development of 
the symptomatic Paget's disease, al~hough the injury did not 
cause that disease per se. · 

f 
r-

In response to a~ inquiry frbm the attorney for the Fund, 
Dr. Musa replied on December 29, 19:77 that he had' based his 
opinion on the temporal relations~i~ between.the actual injury 
and the onset of symptoms; claimant; was completely asymptoma
tic until the time of the injury. Since that time he has 
had severe persistent pain in his l~ft hip. 

l 
Dr. Harwood, chief medical cbnsultant for th~ Fund, was 

of the opinion that Paget's disease! was not the respo~sibility 
of the Fund. I 
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9

claimant, who' v/as 'employee! as a' janitor at
Lane YMCA in  ugene, sustained a ccimpensable injur
23, 1975. Claimant notified his supervisor on the
stating that he had injured his-'left hip when he s
•the water on entering the men's shower. Claimant'
closed by’a Determination Order, dated February 24
which awarded claimant compensation for temporary
ability from April 28, 1976 through June 13, 1976
ary partial disability from June 14, 1976 through
1976 and 48° for 15% unscheduled low back disabili

the <?entral
y on January
same day,

lipped in
s claimwas

1977,
total dis
and tempor-
December 13,
ty.

Claimant's medical problem.s apparently were tri-fold.
The m.edical reports indicate a ruptured disc' and the surgery
required therefor, Paget's disease and inflammatory arthritis
of the hands, feet and back. Because Paget's disease was -re
vealed on the original x-rays consultation was had to deter
mine if claimant's pain was due to Paget's disease or the disc
involvement.

It was the opinion of Dr.  ngland, an internist, that at
the present time he would favor proceeding with management on
the basis of a herniated nucleus pulposus without any attempt
for active definitive treatm.ent cf "Paget's disease unless claim
ant's subsequent clinical course seemed to indicate, a different
mianagement. ,

Based upon this advice. Dr. Serbu performed a laminec
tomy on May 6, 1976. The pain thereafter was largely re
solved and Dr. Davis, v;ho treated claimant from. April 1976
through-June 1977, was of the opinion that claimant's pain
was due to the disc and not to the Paaet's disease.

On May 10, 1977 Dr, Musa, who had undertaken'.the treat
m.ent of claimant after the entry of the Determination Order,
requested the Fund to reopen.the claim stating that claimant
continued to have pain in his left hip and it had been deter
mined that he has Paget's disease involving the left hip
which is probably symptomatic and will.require treatment.
Dr. Musa thought there was a possible, or even probable, re
lationship between claimant's injury and the development of
the symptomatic Paget's disease, although the injury did not
cause that disease per se.

In response to an inquiry from the attorney for the Fund,
Dr, Musa replied on December 29, 1977 that he had’ based his
opinion on the temporal relationship between-the actual injury
and the onset of sym.ptoms; claimiantj was completely asymptoma
tic until the time of the injury. Since that time he has
had severe persistent pain in his left hip. .

Dr, Harwood, chief medical consultant for the Fund, was
of the opinion that Paget's disease; was not the responsibility
of the Fund.
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Fund, on August 11, 1977, issued a denial relating 
:o both "Paget' s disease" or "oi:;tei t1.s deformans" . and the . in
flammatory .arthritis of the .hands, feet and hack. 

Cl a-imant alleges that the burning pain in his hip socket 
~rea which radiates into the upper part of the left leq causes 
1im difficulty in walking. He'has to have help from o~heis 
to do ce rtair: jobs which require cl iinbing ladders to ins tall 
light bulbs. Since his injury he has been placed in a super-

visory job which makeB it POBBibl~ tGI h1m t9 .d~~~~t other~ to 
io th~ heavier custodial work which he is unable to do. 

Claimant's weight ·has dropped from 20 0 to 17 9 .pounds; 
:::laimant is 5'7-1/2 11 • Claimant 1 s wife verified c_laimant's 
testimony of the burning pain problem which corrunenced in late 
1976. She states that he is not. very active, he is short 
tercipecred anq irritable and that· his leg gives out from under 
him at times. Claimc1nt had been in excel-1ent: nea:i.t-n p.cior. 
to his injury. 

Bec~use of all these problems claimant sought medical 
1ssistance from Dr. Musa and relies primarily on Dr. Musa's 
Letter of May 10, 1977 in his request to reope~ the claim. 
It is apparent from Dr. Musa's lett~r of May·10 that the in
::lustrial injury did not cause Paget's disease but it may have 
Jecome symptomatic as a result of the injury. 

On ,June 15, 1977 Dr. l'Iusa hospitalized cl:air.1ant with a 
::liagnosis of Paget's disease· and inflan".iatory arthritis. 
Initially, Dr. Musc.1 wc.1s unable to determine the cause of the 
inflammatory arthritis of th~ feet, hands and back. Dr. Davis, 
nith whom he consulted, felt that the source of claimant's_ 
p~in at that time was primarily from his Paget's disease. 
His .neurological findings were that the claimant was intact 
~n the lower ext.rerni ties ,,,i th syrmnetr ical deep tendon re-
flexes, negative straight ~eg raising and normal sensation. 
He thought that management with Calcitonin offered claimant 
the best possible relief of ~ain. He did not feel that bone 
surgery would be wise as it might result in severe blood loss 
in claimant's hyperemic Paget 1 s bone. 

While claimant was. in the hospital cons,2cvative treat
ment was given, however, no therapy_ was start~d for the arth
ritis and claimant testified that he was tnking no medication. 

Claimant returned to work and on October 27, 1977.while 
picking up cans he· developed'.a~ute low·b~ck discomfort and 
some right ltg discomfor£. ·of. Serbu saw him the following 
day and diagnosed low back strain. 
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The Fund, on August 11, 1977, issued a denial relating
;o both "Paget's disease" or "osteitis deformans" ,and the .in
flammatory arthritis of the.hands, feet and back.

Cla-imant alleges that the burning pain in his hip socket
area which radiates into the upper part of the left leg causes
aim difficulty in walking. He'has to have help from others
to do certain jobs which require climbing ladders to' install
Light bulbs. Since his injury he has been placed in a super-
i/i.‘3ory job wliioh raa.Kes it possibis for biffl to direct others to
lo the heavier custodial v/ork which he is unable to do.

Claimant's weight -has dropped from 200 to 179 .pounds;
claimant is 5'7-l/2". Claimanr's wife verified claimant's
testimony of the burning pain problem which comnienced in late
1976. She states that he is not. very active, he is short
tempered and irritable and that his leg gives out from under
him at times. Claimant had been in excGlhent: health prior
to his injury.

Because of all these problems claimant sought medical
assistance from Dr, Musa and relies primarily on Dr. Musa's
Letter of May 10, 1977 in his request to reopen the claim.
It is apparent from Dr. Musa's letter of May'10 that the in
dustrial injury did not cause Paget's disease but it.may have
oecome symptomatic as a result: of the injury.

On June 15, 1977 Dr. Musa hospitalized claimant with a
diagnosis of Paget's disease' and inflammatory arthritis.
rn.ltially, Dr. Musa v/as unable to determine the cause of the
inflammatory arthritis of the feet, hands and back. Dr. Davis,
//ith v/hom he consulted, felt that the source of claimant's
pain at that time v/as primarily from his Paget's disease.
Bis .neurological findings v/ere that the claimant was intact
in the lower extremities with symmetrical deep tendon re
flexes, negative straight leg raising and.normal sensation.
He thought that management with Calcitonin offered claimant
the best possible relief of pain. He did not feel that bone
surgery v/ould be wise as it might result in severe blood loss
in claimant's hyperemic Paget's bone.

While claimant v;as in the hospital conservative treat
ment was given, however, no therapy_ was started for the arth
ritis and claimant testif ied that he vmis taking no medication.

Claimant returned to work and on October 27, 1977.while
picking up cans he-developed’ acute lov;'back discojTifort and
some right leg discomfort. Dr. Serbu saw himi the follov/ing
dav and diagnosed low back strain.

€

€
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Dr. Musa saw claimant on December( 29, 1977 and concluded 
that the Paget's disease was aggravated by the accident because 
of the time factor. Claimant had been completely symptomatic 
until the time of the injury. Since that time he has had sev
ere and persistent pain in his left hip and, additionally, 
there is degenerative arthritis in the hip which also contri
butes to his amount of pain. Dr. Musa t~ought this also may 
have been aggravated by claimant's industrial injury. He 
did not know whether Paget's disease would have been sympto
matic without the injury, stating it was 1 impossible to make 
such a determination. 1 

Dr. Serbu, on february 8, 1978, 
no evidence that the industrial injury 
ant's P~get's disease in any respect. 
reaffirmed his previous opin·ion. 

s~ated that he had fouri~ 
had aggravated claim
Dr. Musa disagreed and 

The ALJ found that there had been; established, in terms 
of probability, medical causation betweeh the injury and the 
symptomatology of claimant's Paget's disease. He found that 
Dr. Musa's opinion, although sometimes stating the relation
ship in terms of possibility rather than probability, when 
read with the knowledge that claimant's Paget's disease be
came symptomatic after the injury, justified this finding. 

The ALJ concluded that claimant's Paget's disease is 
a worsening or aggravation growing out of the industrial in
jury which devel9ped after the last arrahgement of compensa
tion which w~s February 24, 1977, therefore, claimant's claici, 
insofar as it related to the Paget's disease, represents an 
aggravation which was the result of the original industrial 
injury and the claim insofar as that phase is concerned should 
be considered compensable. 

The ALJ found that medical causation had not been es
tablished between the inflammatory arthritic condition and 
the industrial injury. He conclude~ that the denial by the 
Fund on Auqust 11, 1977 was incorre6t as· to the treatment 
and time l;ss relating to Paget's d{sease but that it was 
correct as to the inflammatory arthritis 1

•• 

He did not feel that penalties were appropriate in 
·this case since there was a leaitimate dbubt about the valid
ity of the claim for Paget's aisease. Hbwever, claimant was 
entitled .to time loss for hospit0liiatioh and medical bene
fits for all of the treatments for Paget's disease including 
such hospitalization. He did not f'ind apy failure to pay 
time loss or medical benefits within 14 days to be so unrea
son~ble in the circumstances of this cas~ which involve coh
flict~ng medical opinions as to justify imposition of penal
ties. 

I 

'l'he ALJ did not consider the 1 issue of permanent partial 
disability. 
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Dr. Musa saw claimant on Decemberf 29, 1977 and concluded
that the Paget's disease was aggravated by the accident because
of the time factor. Claimant had been completely symptomatic
until the time of the injury. Since that time he has had sev
ere and persistent pain in his left hip and, additionally,
there is degenerative arthritis in the hip which also contri
butes to his amount of pain. Dr. Musa thought this also may
have been aggravated by claimant's industrial injury. He
did not know whether Paget's disease would have been sympto
matic without the injury, stating it was' impossible to make
such a determination.

Dr. Serbu, on February 8, 1978, stated that he had found
no evidence that the industrial injury had aggravated claim
ant's Paget's disease in any respect. Dr. Musa disagreed and
reaffirmed his previous opinion.

The ALJ found that there had been.established, in terms
of probability, medical causation between the injury and the
symptomatology of claimant's Paget's disease. He found that
Dr. Musa's opinion, although sometimes stating the relation
ship in terms of possibility rather than probability, when
read with the knowledge that claimant's Paget's disease be
came symptomatic after the injury, justified this finding.

The ALJ concluded that claimant's Paget's disease is
a worsening or aggravation growing out of the industrial in- •
jury which developed after the last, arrangement of compensa
tion which was February 24, 1977, therefore, claimant's claim,
insofar as it related to the Paget's disease, represents an
aggravation which was the result of the original industrial
injury and the claim insofar as that phase is concerned should
be considered compensable.

The ALJ found that medical causation had not been es
tablished betv;een the inflammatory arthritic condition and
the industrial injury. He concluded that the denial by the
Fund on August 11, 1977 was incorrect as' to the treatment
and time loss relating to Paget's disease but that it was
correct as to the inflammatory arthritis.-

He did not feel that penalties were appropriate in
■this case since there was a legitimate doubt about the valid
ity of the claim for Paget's disease. However, claimant was
entitled.to time loss for hospitalization and medical bene
fits for all of the treatments for Paget's disease including
such hospitalization. He did not f'ind any failure to pay
time loss or medical benefits v/ithin 14 days to be so unrea
sonable in the circumstances of this case which involve con
flicting medical opinions as to justify imposition of penal
ties.

The ALJ did not consider the' issue of permanent partial
disability.
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Board, on de nova review, affirms the findings and 
conc,lusio1rn rea.chec1 by th~ .2'i.I.J, 'J;'h~r~ is a w~al th of medical 
evidence contained in the record and al though· there are con
flicting medical opinions expressed, the Board is persuaded 
by Or. Musa's iriitial opinion which he continued to reaffirm 
th~t claimant 1 s industrial irijury did make symptomatic claim
ant's Faget's disease of the hip joint and represented a wor
sening of cl~im2nt's condition from the time of the last award 
or arransc:rnen t of compensation which was the Determination 
Order of J~nuary 23, 1975. 

ORDER 

The qrder of the ALJ, dated May 24, 1978, is affirmesJ.. 

Claimant 1 s attorney is awarded as a reasonable attor
nev's fee for his servic~s at Board level a sum of $350 pavable 
by" the State Accident Insurance Fund: ~ 

CLAIM NO. B830C378942 

KAREN S. MORGAN, CLAIMANT 
Dye & Olson, Claimant!s Atty. 

'Own Motion Order 

January 12, 1979 

Claimant suffered a compensable injury on June 6, 1971 
while employed by Walnut Park Poly Clean as an attendant.· 
The injury consisted of a twisted risht knee and treatment 
was afforded claimant bv Dr. Fitch who diaanosed a possible 
internal derangement. ~e felt that the pr~gnosis was guarded 
because claimant was extremely ~ea~y. ' 

A medial menis~ectomy was performed on August 19, 1971 
anc. a L:: teral meniscectomy ar.d patellar shaving was done on 
February 3, 1972. The claim was closed by a Determination 
Order dated August 16, 1972 whereby claimant was awarded 45° 
for 30% loss of the right leg. Claimant appealed and, after 
a hearing, the Referee granted claimant an award of 65° for 
loss of the right leg, said jward to be in liev of the prior 
a\vard of 45°. 

On August 3, 1977 claimant saw Dr. Lawton for treatment 
of the right knee and, on Septer.iber 19, further f:,·:rgery was 
performed consisting of a lateral retinacular rel0ase and a 
pes anser~nus transfer. Dr. Lawton stated on March 28, 1978 · ,-~ 
that claimant's condition was medically stationary and that 
she had received good results from the surgery. 
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The Board, on de novo review, affirms the findings and
concluaions reached by the .UJ. There is wealth of mecUcalevidence contained in the record and although' there are con
flicting medical opinions expressed, the Board is persuaded
by Dr. Musa's initial opinion which he continued to reaffirm
that claimant's industrial injury did make symptomatic claim-

c of the hip joint and represented a wor-an c T l Jr cig t; aisesening of claimant's condition from the time of the last award
or arrangement of compensation which was the Determination
Order of January 23., 1975.

t

ORD R
The order of the ALJ, dated May 24, 1978, is affirmed.
Claimant's attorney is awarded as a reasonable attor

ney's- fee for his services at Board level a sum of $350 payable
by the State Accident Insurance Fundi

CLAIM NO. B830C37S942 January 12, 1979
KAR N S. MORGAN, CLAIMANT
Dye & Olson, Claimant-'s Atty.
Own Motion Order

Claimant suffered a compensable injury on June 6, 1971
while employed by Walnut Park Poly Clean as an attendant. '
The injury consisted of a twisted right knee and treatment
was afforded claimant by Dr. Fitch who.diagnosed a-possible
internal derangement. .he felt that the prognosis was guarded
because claimant was extremely heavy.

A medial meniscectomy was performed on August 19, 1971
and a lateral meniscectomy and patellar shaving was done on
February 3, 1972. The claim was closed by a Determination
Order dated August 16, 1972 whereby claimant was awarded 45°
for 30% loss of the right leg. Claimant appealed and, after
a hearing, the Referee granted claimant an award of 65° for
loss of the right leg, said award to be in lieu of the prior
award of 45°.

m

On August 3, 1977 claimant saw Dr. Lawton for treatment
of the right knee and, on September 19, further surgery was
performed consisting of a lateral retinacular release and a
pes anse.rinus transfer. Dr, Lawton stated on March-28, 1978-
that claimant's condition was medically stationary and that
she had received good results from the surgery.
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. . On July 14, 1978 an Own Motion oJ_t~rrnination order 
granted cfaimant compensation for temporary total disability 
from September 17, 1977 through' January 29, 1978 and for tem
porary partial disability from Jantiary 30, 1978 through Feb-
ruary 28, 1978. On August 11, 1978 this Own i\lotion Determin
ation was rescinded and the matter was referred to the Eval
uation Division of the \\lorkers' Compensation Department to is~ 
sue a De ten11ina tion Order pursuant to ORS 6 56. 2 6 8. . The· c 12:i.m
ant Is claim for aggravation had be~n received by th~ carri~r 
within the five-year period, therefore, the claim should not 
have been closed pursuant to ORS 656.278, 

On September 8, 1978 a Determination Order was issued 
which granted claimant additional time loss benefits but no 
additional compensation for permanent partial disability. 
No appeal was taken. , 

ClaimctJ1t' s condition became 'aggravated and claim2nt re
turned for medical trea t~ien t from Dr. La~,vton on May 10, 19 7 8. 
He advised her to quit work and to return to her exercise pro
gram. Claimant was last examined on August 25, 1978 and the 
examination revealed claimabt's condition was unchanged and 
that cliimant was relatively stationary. 

On November 8, 1978 the carrier requested a determin
ation. The Evaluation Division of 'the Wo~kers I Compensat'ion 
Department reconunends to the Board that claimant's claim be 
closed with an additional award for temporary total disability. 
from May 10, 1978 through August 25, 1978 only. 

The Board concurs. 

ORDER 

Claimant is awarded compensa~ibn for temporary total dis
ability from May 10, 1978 through Abgust 25, 1978. The ~ecord 
shows thu.t this compensation has previously bet"cn paid to claim
ant. 

Claimant's attorney is hereb~ granted as a reasonable 
attorney's fee for his services a sum equal to 25% of the 
increased compensation for temporar~ total disability granted 
by this order, payable out of said 9ompensation as paid, not 
to exceed $500. 

SAIF CLAIM NO. F 894065 

LOREN W. RADFORD, CLAIMANT 
Pozzi, Wilson, Atchison, Kahn & 

O'Leary, Claimant's Atty. 
Atty.; SAIF, Legal Services, Defense 

Own Motion Determination ' 
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January 12, 1979 

m

On July 14 , 1978 an Ov/n Motion De^terinination order
granted claimant compensation for temporary total disability
from September 17, 1977 through'" Januairy 29, 1978 and for tem
porary partial disability from January 30, 1978 through Feb-
.ruary 28, 1978, On August 11, 1978 this Own Motion Determin
ation was rescinded and the matter was referred to the  val
uation Division of the Workers' Compensation Department to is
sue a Determination Order pursuant to ORS 656.268. .The' claim
ant’s claim for aggravation had been received by the carrier
within the five-year period, therefore, the claim should not
have been closed pursuant to ORS 656.278.

On September 8, 1978 a Determination Order was issued
which granted claimant additional time loss benefits but no
additional compensation for permanent partial disability.
No appeal was taken.

Claimaiit’s condition became aggravated and c.laimant re
turned for medical treatment from Dr. Lawton on May 10, 1978.
He advised her to quit work and to return to her exercise pro
gram. Claimant was last examiined on August 25, 1978 and the
examination revealed claimant's condition was unchanged and
that claimant was relatively stationary.

On November 8, 1978 the carrier requested a determ.in-
ation. The  valuation Division of the \7orkers' Compensation
Department recommends to the Board that claimant's claim be
closed with an additional award for temporary total disability,
from May 10, 1978 through August 25, 1978 only.

The Board concurs.
ORD R

, ^ * 1Claimant is av;arded compensation for tem.porary total dis
ability from May 10, 1978 through August 25, 1978. The record
shows that this compensation has previously been paid to claim
ant.

Claimant's attorney is hereby granted as a reasonable
attorney's fee for his services a sum equal to 25% of the
increased compensation for temporary total disability granted
by this order, payable out of said compensation as paid, not
to exceed $500.

SAIF CLAIM NO. F 894065 January 12, 1979

LOR N W. RADFORD, CLAl.^iANT
Pozzi, Wilson, Atchison, Kahn & •O'Leary, Claimant's Atty. j
SAIF, Legal Services, Defense Atty.;
Own Motion Determination !
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suffered a compensable injury on February 18, 
1944 when he fell 55 feet into a pile of steel. His claim 
a~s closed on April 27, 1945.with an award of 100% of an arm 
for unscheduled injuries equal to 9~ 0 • This included a bladder 
and bowel condition. Later a circuit court ordered an addi
tional award of 54-4/5°. 

. I . 

A Board's Own Motion Order, dated July 14, 1978 reopened 
:::laimant' s claim for a urological examination to determine -if 
iny further medical treatment would be of benefit to claimant _and 
Ear time loss payments until the claim was closed pursuant to 
)RS 656. 278. 

The medical reports submitted by Dr. Whitsell after the 
:laim was reopened indicate that claimant had absoltitely no 
~luntary control over his bowel and bladder fun~tions and his 
:ondition is stationary. 

The Fund requested a determination of claimant's present 
~ondition and the Evaluation Division of the Workers' Compensa
tion Department, on January 2, 1979, recommended that claima·nt 

Je granted time loaa benefitB from Augu5t 22, 1976 throuqh De~
~mber 13, 1978 and that he be considered. to be permanently and 
totally disabled due to the fact that he cannot return to any 
type of work because of his bowel and bladder dysfunction. 

The Board concurs in this recommendation. 

ORDER 

Claimant is hereby granted temporary total disability 
:ompensation from August 22, 1978 through December 13, 1978. 

Claimant is considered to be permanently and totally 
disabled as of Decembe::: 14, 1978. 

Claimant's attorney has already been awarded a reason
able attorney 1 s fee by the Own Motion Order of July 14, 1978. 

WCB CASE NO. 78-577 
~ 

WILLIAM L. REED, CLAIMANT 
Samuel A. Hall, Jr., Claimant's Atty. 
J. Michael Starr, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Stipulation and Order 

January 12, 1979 

•''Claimant suffered a compensable injury on February 18,
1944 when he fell 55 feet into a pile of steel. His claim
rfas closed on April 27, 1945'with an award of 100% of an arm
for unscheduled injuries equal to 96°. This included a bladder
and bowel condition. Later a circuit court ordered an addi
tional award of 54-4/5°.

A Board's Own Motion Order, dated July 14, 1978 reopened
claimant's claim for a urological examination to determine if
any further medical treatment would be of benefit to claimant and
for time loss payments until the claim was closed pursuant to
DRS 656.278.

The m.edical reports submitted by Dr. Whitsell after the
claim was reopened indicate that claimant had absolutely no
;/oluntary control over his. bowel and bladder functions and his
condition is stationary.

The Fund requested a determination of claimant's present
condition and the  valuation Division of the Workers' Compensa
tion Department, on January 2, 1979, recommended that claimant
DC granted time loss benefits from August 22, 1578 through Deg-ember 13, 1973 and that he be considered.to be permanently and
totally disabled due to the fact that he cannot return to any
type of work because of his bowel and bladder dysfunction.

The Board concurs in this recommendation.
ORD R

Claimant is hereby granted temporary total disability
compensation from August 22, 1978 through December 13, 1978.

Claimant is considered to be permanently and totally
disabled as of December 14, 1978.

Claimiant's attorney has already been awarded a reason
able attorney's fee by the Own Motion Order of July 14, 1978

V7CB CAS NO. 7 8-577 January 12, 1979
WILLIAM L, R  D, CLAIMANT
Samuel A. Hall, Jr., Claimant's Atty.
J. Michael Starr, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Stipulation and Order
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IT IS HEREBY AGREED AND STIPULATED, the claimant 
acting by and th~ougn hi~ ~ttQtney~, S~ffiijel h, H~ll, Jt, 
and J. Michael Starr, and the State Accident Insurance Fund 
acting by and through its attorney, Brian L. PocSck, as follows: 

1. THAT on ~r about February 21, 1977, claimant filed. 
a claim alleging that his lungs nad been affected by industrial 
pollution while employed by Central Lane Building Supply, Inc. 

2. THAT on or about April 20, 1977, SAIF denied 
responsibility for claimant's condition which had then been 
diagnosed as severe obstruction pulmonary disease. 

3. THAT on or about November 10, 1977, the State 
Accident Insurance Fund accepted responsihility for claimant's 
claim. 

4. THAT on or about January 18, 1978, the State 
Accident Insurance Fund denied further responsibility for 
claimant's claim. 

5. THAT on or about May 9, 1978, a determination 
order was issued by the Board which awarded the claimant time 
loss but no permanent partial disability from which determination 
order claimant also appealed. 

6. THAT a hearing was held before Referee Henry L. 
Seifert who by Opinion and Order dated June 2, 1978, awarded 
the claimant 30% unscheduled disability to the respiratory system 
equal to 96 degrees, hut affirmed the denial of the State 
Accident Insurance Fund dated January 18, 1978. 

7. THAT on or about July 19, 1978, Referee Seifert 
in effect affirmed his previous Opinion and Order, hut also 
indicated that SAIF was not responsible -for medical expenses 
incurred by the claimant in about May 1977. 

I 

8. THAT, thereafter, both parties appealed to the 
Board for review. 

9. THAT there is a bona fide dispute between the 
parties which they wish to settle without.further litigation, 
and following approval of this stipulation and order the parties 
would request that their requests for Board review be dismissed 
with prejudice. 

Claimant's contentions 

The claimant is 61 years of age and has spent the last 
21 years working in mills and has worked for the defendant 
employer since 1972-, in an environment which is.dusty ahd which 
has resulted in continuous exposure of the claimant t6 a variety 
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m

IT IS H R BY AGR  D AND STIPULAT D, the claimant
acting by and through hiS ftttWJTneySi Sflmuel h* Kail/ Jti.
and J. Michael Starr, and the State Accident Insurance Fund
acting by and through its attorney, Brian L. Pocock, as follows:

1. THAT on or about February 21, 1977, claimant filed,
a claim alleging that his lungs nad been affected by industrial
pollution while employed by Central Lane Building Supply, Inc.

2. THAT on or about April 20, 1977, SAIF denied
responsibility for claimant's condition which had then been
diagnosed as severe obstruction pulmonary disease.

3. THAT on or about November 10, 1977, the State
Accident Insurance Fund accepted responsibility for claimant's
claim.

4. THAT on or about January 18, 1978, the State
Accident Insurance Fund denied further responsibility for
claimant's claim.

5. THAT on or about May 9, 1978, a determination
order was issued by the Board which awarded the claimant time
loss but no permanent partial disability from which determination
order claimant also appealed.

6. THAT a hearing was held before Referee Henry L.
Seifert who by Opinion and Order dated June 2, 1978, awarded
the claimant 30% unscheduled disability to the respiratory system
equal to 96 degrees, but affirmed the denial of the State ,
Accident Insurance Fund dated January 18, 1978.

7. THAT on or about July 19, 1978, Referee Seifert
in effect affirmed his previous Opinion and Order, but also
indicated that SAIF v;as not responsible for medical expenses
incurred by the claimant in about May 1977.

8. THAT, thereafter, both parties appealed to the
Board for review.

9. THAT there is a bona fide dispute between the
parties which they wish to-settle without.further litigation,
and- following approval of this stipulation and order the parties
would request that their requests for Board review be dismissed
with prejudice.

Claimant's contentions

m

The claimant is 61 years of age and has spent the last
21 years working in mills and has worked for the defendant,
employer since 1972-, in an environment which is' dusty and which
has resulted in continuous exposure of the claimant to a variety
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air polluntants. The claimant has developed increased 
difficulty with breathing as a result of pulmonary disabilities. 
The claimant contends that his pulmonary disabilities are attri
butable wholly or partly to the dusty and polluted environment 
in which he was required to work at Central Lane Building Supply. 
The claimant contends that his pulmonary disabilities are per
manent and have resulted in a loss of earning capacity. The 
claimant contends that he is entitled to time loss benefits, 
medical care and treatment, permanent partial disability and 
all other benefits associated with a compensable Workers' 
Compensation claim under the Oregon Workers• Compensation Act. 

Defendant/Employers contentions 

That whatever pulmonary disabilities the claimant 
has or may have, such disabilities are not attributable in whole 
or in part to his work activity.at Central Lane Building Supply. 
That any disabilities which the claimant has or may have are 
attributable to underlying medical conditions unrelated to the 
claimant's work activity which were not aggravated, accelerated, 
or precipitated by the claimant's work activitv. That the 
claimant's work activity has not result~d in a~y exposure or 
condition entitling the claimant to any time loss benefits or 
medical care and treatment or permanent partial disability or 
any other benefits normally associated with a compensable 
claim under the Oregon Workers' Compensation Act. That the 
employer's contentions are supported by the medical records of 
the claimant's treating and examining physicians, to wit: 
Dr. Tuhy's and Dr. Minor's statements that there is no clinical 
proof of a casual connection between prolonged dust inhalation 
and pulmonary disease such as that claimed by the claimant. 
That the denial issued by the State Accident Insurance Fund is 
proper. 

WHEREFORE, it is agreed between the parties as 
follows: 

a). The denial issued by the State Accident Insurance 
Fund shall be allowed and shall remain in full force and effect. 

b). It is agreed that the appeal and the cross-appeal 
shall be dismissed by the Board on approval of this stipulation. 
It is further agreed that payments made by the Fund of permanent 
partial disability pursuant to the Opinion and Order of Referee 
Seifert shall cease as of the date of approval of this stipulation. 

c). The claimant shall be paid the sum of $5,000.00 
(five-thousand dollars), acceptance of which is hereby acknow
ledged as. being full and final settlement of all issues raised 
or.that could have been raised with regards to this dispute, 
and the claimant recognizes that he will have·no further re
course against Central Lane Building Supply or its instirer~ 
the State Accident Insurance Fund regarding issues surrounding 
this condition and his rights and remedies under the Oregon 
Workers' ~ompensation Act. 

-274-

of air polluntants. The claimant has developed increased
difficulty with breathing as a result of pulmonary disabilities.
The claimant contends that his pulmonary disabilities are attri
butable wholly or partly to the dusty and polluted environment
in which he was required to work at Central Lane Building Supply
The claimant contends that his pulmonary disabilities are per
manent and have resulted in a loss of earning capacity. The
claimant contends that he is entitled to time loss benefits,
medical care and treatment, permanent partial disability and
all other benefits associated with a compensable Workers'
Compensation claim under the Oregon Workers’ Compensation Act.

Defendant/ mployers contentions

That whatever pulmonary disabilities the claimant
has or may have, such disabilities are not attributable in whole
or in part to his work activity.at Central Lane Building Supply.
That any disabilities which the claimant has or may have are
attributable to underlying medical conditions unrelated to the
claimant's work activity which were not aggravated, accelerated,
or precipitated by the claimant's v7ork activity. That the
claimant's work activity has not resulted in any exposure or
condition entitling the claimant to any time loss benefits or
medical care and treatment or permanent partial disability or
any other benefits normally associated with a compensable
claim under the Oregon Workers' Compensation Act. That the
employer's contentions are supported by the medical records of
the claim.ant's treating and examining physicians, to wit:
Dr. Tuhy's and Dr. Minor's statements that there is no clinical
proof of a casual connection between prolonged dust inhalation
and pulmonary disease such as that claimed by the claimant.
That the denial issued by the State Accident Insurance Fund is
proper.

follows:
WH R FOR , it is agreed between the parties as

a). The denial issued by the State Accident Insurance
Fund shall be allowed and shall remain in full force and effect.

b). It is agreed that the appeal and the cross-appeal
shall be dismissed by the Board on approval of this stipulation.
It is further agreed that payments made by the Fund of permanent
partial disability pursuant to the Opinion and Order of Referee
Seifert shall cease as of the date of approval of this stipulation

c). The claimant shall be paid the sum of $5,000.00
{five-thousand dollars) , acceptance of v^hich is hereby acknow
ledged as. being full and final settlement of all issues raised
or.that could have been raised with regards to this dispute,
and the claimant recognizes that he will have'no further re
course against Central.Lane Building Supply or its insurer,
the State Accident Insurance Fund regarding issues surrounding
this condition and his rights and remedies under the Oregon
Workers' Compensation Act.
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d): The claimant's attorney shall be -paid a reasonabre 
attorney's fee equal to 25% (twenty-five percent) of the money 
made payable by this stipulation. : Said fee not to exceed 
$1,250.0P (One Thousand two-hundred fifty dollars). Said fee 
to be deducted directly from the money made payable by this 
stipulation. Said fee to be paid directly to the claimant's 
attorney in a lump sum. 

e). The remaining money:shall be paid directly to 
the claimant in a lump sum. 

f). All money made payable by this stipulation is 
in addition to any money paid to the claimant prior to the date 
upon which this stipulated settlement is approved by the 
Administrative Law Judge and no offset shall be taken for any 
monies previously paid to the claimant or his attorneys. 

CLAIM NO. 05 Z 010442 

RICHARD REPH!, CLAIMANT 
Evo~l F. Malagon, Claimant's Atty._ 
Gray, Fancher, Holmes & Hurley, 

Defense Atty. 
Own Motion Order 

January 12, 1CJ79 

On September 21, 1978 claimant, by and through his attor
ney, requested the Board to exercise its o~n motion jurisdic
tion and reopen his claim for an industrial injury sustained 
on October 13, 1969. Claimant's aggravation rights have ex
pired. 

The Board, on October 6, 1978, informed claimant's at
torney that it had no medical evid~nce at that time uoon which 
to base a decision. Claimant's at~orney advised the ~oard on 
October 23, 1978 that he was waitihg for a recent medical ex
amination'report and would prefer ~o send in all the medical 

• I 

do~uments at the same time; the Board did not object. 

On December 5, 1978 claiman~'s attorney furnished the 
Board with a report from Dr. Donald T. Smith dated November 
30, 1978 which indicated that claimant's back problems were 
significant. He felt that the pribr surgeries which claimant 
had undergone had contributed to his problems, givin~ him more 

• "• -, • ' I I 

pain ana aistress. He believed th~t claimant should be seen by 
one or more~ orthopedic surgeons ana recommended an L3-4 fusion 
to attempt to stablilize his lumba~r spine. . 

On December 13, 1978 a copy: of Dr. Smith's letter was 
sent to the carrier 1with the regue~t that it advise the Board 
of its position with regard to this case within 20 days. The 
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d) ; The cl-aimant's attorney' shall be paid a reasonable
attorney's fee equal to 25% (twenty-five percent) of the money
made payable by this stipulation. Said fee not to exceed
$1,250.00 (One Thousand tv70-hundred fifty dollars). Said fee
to be deducted directly from the money made payable by this
stipulation. Said fee to be paid directly to the claimant's
attorney in a lump sum.

e). The remaining money'shall be paid directly to
the claimant in a lump sum.

f). All money made payable by this stipulation is
in addition to any money paid to the claimant prior to the date
upon which this stipulated settlement is approved by the
Administrative Law Judge and no offset shall be taken for any
monies previously paid to the claimant or his attorneys.

CLAIM NO. 05 Z 010442 Januarv 12, 1979

#

RICHARD R PIN, CLAIMANT
 vohl F. Malagon, Claimant's Atty.,
Gray, Fancher, Holmes & Hurley,

Defense Atty.
Own Motion Order

On Septemiber 21, 1978 claimant, by and through his attor
ney, requested the Board to exercise its ovm motion jurisdic
tion and reopen his claim for an industrial injury sustained
on October
pi red.

13, 1969. Claimant's aggravation rights have ex-

m

The Board, on October 6, 1978, informed claim.ant's at
torney that it had no medical evidence at that time upon v;hich
to base a decision. Claimant's attorney advised the Board onOctober 23 , 19 78 that he was v;aitihg for a recent medical ex
amination' report and would prefer to send in all the medical
do'cuments at the same time; the Board did not object.

On December 5, 1978 claiman|t's attorney furnished the
Board with a report from Dr. Donald T. Smith dated Novemiber
30, 1978 which indicated that claimant's back problems were
significant. He felt thctt the prior surgeries Vvhich claimant
had undergone had contributed to his problems, giving him. more
pain and distress. He believed that claimiant should be seen by
one or more orthopedic surgeons and recommended an L3-4 fusion
to attempt to stablilize his lumbap spine.

On December 13, 1978 a' copy; of Dr. Sm.ith's letter was
sent to the carrier j v;ith the request that it advise the Board
of its position with regard to this case within 20 days. The
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responded, stating only that claimant was not entitled 
to a hearing because more than one year had passed since the 
time of his last Determination Order, April 18, 1977. 

' 

it, 
the 
ber 

The Board, after fully consideiJpg the evidence before 
concludes that claimant's claim dJ10·µ1a be reopened for 

surgery recornmenLied by Dr. ~rnl_ th . ln' 1his report of Novem-
30, 1978~ -

ORDER 

Claimant's claim is hereby reopened for the payment 
of compensation, as provided by law, commencing on ·the date 
claimant is hospitalized for the recorr~ended surgery and until 
the claim is closed pursuant to'the provisions of ORS 656.278, 
less any time worked during that period. 

SAIF· CLAIM NO. TC 168359 

CHARLES E. SCHLEM, JR., CLAIMANT 
SAIF, Legal Services, Defense Attv. 
Own Motion Determination -

January 12,· 1979 

Claimant suffered a compensa~le injury to his left arm 
and right leg on February 8, 1969 when he came in contact with 
a 7200 volt power line. Claimant was working at the time for 
the city of Bandon whose workers' compensation coverage was 
furnished bv the State Accident Insurance Fund. 
' . l 

Because of the accident claimant's left arm had to be 
amputated above the elbow and extensive debridement of the 
right thigh 0as performed. Claimant was fitted with a pros
thesis and returned to work for the same employer in July 
1969. The claim was first closed on January 14, 1970 with 
awards equal to 192° for total loss of the left arm and 30° 
for 2oi loss of the right leg. 

On July 14, 1970 claimant was- fitted with a new pros
thesis and on July 30, 1973 he was hospitalized for the ex
cision of a neuroma of the median nerve, left arm stump. 

On September 17, 1976 claimant was seen by Dr. Holbert, 
complaining of pain in the right leg area of the burn. The 
claim was not reopened at that time, however, later the Fund 
voluntarily re6pened claimant'i clai~ paying time loss bene
fits from November 29, 1977 for additional surgery on his 
st ump. C lairnan t returned to re,Jular work on ,January' 3, 19 78 
and was fitted with a new prosthesis on March 23. A closing 
evaluation wa·s performed by Dr. Holbert on August 23, 1978. 
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--
carrier responded, stating only that claimant was not entitled
to a hearing because more than one year had passed since the
tim.e of his last Determination Order, April 18 , 1977.

The Board, after fully considering the evidence before
it, concludes that claimant's claim should be reopened for
the surgery recommended by Dr. Smith>in"his report of Novem
ber 30, 1978 . •

ORD R
Claimant's claim is hereby reopened for the payment

of compensation, as provided by law, conmencing on the date
claimant is hospitalized for the recomimended surgery and until
the claim is closed pursuant to'the provisions of ORS 656.278,
less any time worked during that period.

January 12, 1979SAIF' CLAIM NO. TC 168359
CHARL S  . SCHL M, JR., CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Determination

Claimant suffered a compensable injury to his left arm
and right leg on February 8, 1969 when he came in contact with
a 7200 volt power line. Claimant was working at the time for
the city of Bandon whose workers' compensation coverage was
furnished bv the State Accident Insurance Fund.

Because of the accident claimant's left arm had to be
amputated above the elbow and extensive debridemient of the
right thigh was performed. Claim.ant was fitted with a pros
thesis and returned to work for the same employer in July
1969. ' The claim was first closed on January 14, 1970 with
awards equal to 192° for total loss of the left arm. and 30°
for 20% loss of the right leg.

On July 14, 1970 claimant was’ fitted with a new pros
thesis and on July 30, 1973 he was hospitalized for the ex
cision of a neuroma of the median nerve, left arm stump.

On September 17, 1976 claimant was seen by Dr. Holbert,
complaining of pain in the right leg area of the burn. The
claim was not reopened at that time, however, later the Fund
voluntarily reopened claimant's claim paying time loss bene
fits from November 29, 1977 for additional surgery on his
stump. Claimant returned to regular work on January 3, 1978
and was fitted with a new prosthesis on March 23. A closing
evaluation was performed by Dr. Holbert on August 23, 1978.
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on November :H, 1 ~ ,~ the r-un1d requested a deb~rt'r\i~~~illn 
of claimant's condition and the Eva1luation Division of the 
Workers' Compensation Department recommended to the Board that 
the claim be closed with only an award of additional compen- · 
sation for temporary total disability from November 29, 1977 
through January 2, 197~. I 

The Board concurs with thi$ jrecornmendation. 

ORDER 

' 
Claimant is awarded compensation for temporary total 

disability from November 29, 1977 ~hrough January 2, 1978. 
The record shows that compensation jfor tem~orary total disa
bility has previously been paid to ,the claimant. 

. I 

SAIF CLAIM NO. DC 

HARRY SMITH, CLAIMANT 
Garth s. Ledwidge, Claimant's 
SAIF, Legal Services, Defense 
Own Motion Determination 

I 
' 

I 
274107 

j 

I 

Atty ·j 
Atty.: 

i 
I 

January 12, 1979 

Claimant suffered a compens~ble injury on October 27, 
1970 when a heavy concrete ~ipe fell on his back and leg. 
The claim was first closed by a De~ermination Order on Sep
tember 29, 1972 which granted him compensation for 10% un
scheduled low back disability and 110 9a loss of the left leg. 
A Hearings Officer, on March 9, 19~3, granted claimant an 
additional 10% loss of the left leg. 

. I 
Claimant, by and through hi~ attorney, requested that 

he be granted additional compensat~on for permanent partial 
disability and attached a report fjom Dr. Acker in support 
of his request. Dr. Acker, on Jun~ 15, 1978, noted that the 
appearance of claimant's legs, tog~ther with his previous 
history and his present symptoms w:ould seem to indicate a 
post-phlebitic syndrome. He felt that claimant's condition 
was medically stationary and he ha~ some permanent disability. . I -

The Fund, on November 29, 1:978, referred claimant's 
request to the Board with the requ1est that claimant's present 
disability be re-examined by the E~aluation Division of the' 
Workers I Compensation Department in order to make a determ;i..,n
ation of the extent of disability claimant has at this timi 
due to the industrial injury. j 
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On November 51, 1575 tKe Pund requested a d^t^rWirtStiOR
of claimant's condition and the  va|luation Division of the
Workers' Compensation Department recommended to the Board that
the claim be closed with only an award of additional compen
sation for temporary total disability from November 29, 1977
through January 2, 1978. |

The Board concurs with this jrecommendation.
ORD R I

Claimant is awarded compensaltion for temporary totaldisability from November 29, 1977 through January 2, 1978.
The record shows that compensation jfor tem.porary total disa
bility has previously been paid to .the claimant.

January 12, 1979SAIF CLAIM NO. DC 274107
i

HARRY SMITH, CLAIMANT
Garth S. Ledwidge, Claimant's Atty.j
SAIF, Legal Services, Defense Atty.-
Own Motion Determination

Claimant suffered a compensable injury on October 27,
1970 when a heavy concrete pipe fell on his back and leg.
The claim was first closed by a De|termination Order on Sep
tember 29, 1972 which granted him compensation for 10% un
scheduled low back disability and |10% loss of the left leg.
A Hearings Officer, on March 9, 19-73, granted claimant an
additional 10% loss of the left lep.

Claimant, by and through his attorney, requested that
he be granted additional compensation for permanent partial
disability and attached a report from Dr. Acker in support
of his request. Dr. Acker, on vTune 15, 1978, noted that the
appearance of claimant's legs, together with his previous
history and his present symptoms would seem to indicate a
post-phlebitic syndrome. He felt that claimant's condition
was m.edically stationary and he ha|d some permanent disability

The Fund, on November 29, 1978, referred claimant's
request to the Board with the request that claimant's present
disability be re-examined by the  |Valuation Division of the'
Workers' Compensation Department in order to make a determin
ation of the extent of disability claimant has at this time
due to the industrial injury.
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Evaluation Division, after considering the medi
cal evidence before it, concludes that claimant should not 
be granted additional compensation either for temporary total 
disability or permanent partial .dis~bility; the Board concurs 
in this reconunenda tion. ,,,.. 

IT IS SO ORDERED. 

LUCILLE T. THOMPSON, CLAIMANT 
Richard Roll, Claimant's Atty. 
Rankin, McMurry, Osburn & Gallagher, 

Defense Atty. 
Request for Review by Employer 

January 12, 1979 

Reviewed by Board Members Wilson and Moore. 

The employer seeks Board review of the Administrative 
Law Judge's (ALJ) order which required it to pay clai,nant that 
portion of the permanent disability award ordered by ALJ Wolff 
on June 3, 1977 that was to have been paid between the date of 
that order and December 1, 1977: penalties and attorney fees 
were also assessed. 

The Board, after de novo review, affirms and adopts the 
Opinion and Order of the ALJ, a copy .of which is attached hereto 
and, by this reference, is made a part hereof. 

ORDER 

The order of the ALJ, dated April 26,1978, is affirmed. 

Claimant's attorney is hereby granted a reasonable attor
ney's fee for his services in connection with this Board review 
in the amount of $300, payable by the carrier. 

WCB CASE NO. 77-4942 

DICK TOOLEY, CLAIMANT 
Bodie, Minturn, Van Voorhees, Larson 

& Dixon, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by the SAIF 

-278-

January 12, 1979 

-

-

The  valuation Division, after considering the medi
cal evidence before it, concludes that claimant should not
be granted additional compensation either for temporary total
disability or permanent partial disability; the Board concurs
in this recommendation.

IT IS SO ORD R D.

#

WCB CAS M6. 77-§^58 January 12, 1979

LUCILL T. THOMPSON, CLAIMANT
Richard Roll, Claimant's Atty.
Rankin, McMurry, Osburn & Gallagher,

Defense Atty.
Request for Review by  mployer

Reviewed by Board MerrJDers Wilson and Moore.
The employer seeks Board review of the Administrative

Lav; Judge's (ALJ) order v;hich required it to pay claijnant that
portion of the permanent disability av;ard ordered by ALJ Wolff
on June 3, 1977 that was to have been paid between the date of
that order and Decem.ber 1, 1977; penalties and attorney fees
were also assessed.

The Board, after de novo review, affirms and adopts the
Opinion and Order of the ALJ, a copy of which is attached hereto
and, by this reference, is made a part hereof.

ORD R
The order of the ALJ, dated April 26,1978, is affirmed.
Claimant's attorney is hereby granted a reasonable attor-

#

ney's fee for his services in connection with this
in the amount of $300, payable by the carrier.

Board reviev;

WCB CAS NO. 77-4942
DICK TOOL Y, CLAIMANT
Bodie, Minturn, Van Voorhees, Larson

& Dixon, Claimant's Atty.
SAIF, Legal Services, Defense Tvtty.
Request for Review by the SAIF

January 12, 1979
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I 
Reviewed by Boaid Members Moore and Phillips. 

I 
The State Accident Insurinbe/Fund seeks Board review of 

the Administrative Law Judge's (ALJ) order which granted claim-. 
ant compensation for permanent total disability. 

l 
The Board, after de nova 

Opinion and Order of the ALJ, a 
and, by this reference, is made 

review, affirms and adopts the 
copy of which is attached hereto 
a part hereof. 

I 

ORDER 

I ' 
The order of the ALJ, dated ruly 28, 1978, is affirmed. 

I 
Claim~nt 1 s·attorney is hereby granted a reasonable attor-

ney's fee for his services in connec~ion with this Board review 
in the amount of $300, payable by t:he Fund. 

• • ,~ I • 

NOTICE TO ALL PARTIES: ThiJ order is fin~l unless within 
30 days after the date of mailing ~f copies of this order to the 
parties, one of the parties appeals to the Court of Appeals for 
judicial review as provided by ORS 16S6 .298. 

WCB CASE NO. 77-5873 

RAY WALKER, CLAIMANT 
SAIF, Legal Services, Defense Atty) 
Request for Review by Claimant 1 

January 12, 1979 

Reviewed by Board Members Moore and Phillips. 
I 

The claimant seeks review by the Board of the Administra
tive Law Judge's (ALJ) order which 1affirmed the denial of the 
State Accident Insurance Fund of claimant's claim for an alleged 
industrial injury sustained on May 119, 1977. 

I 
Claimant has alleged that on May 19, 1977 he stepped off 

the bumper of his truck and felt ajsharp pain in his lower back. 
He continued to work as a truck driver for the following two 
weeks and made no mention of the i~cident or of any pain to his 
fellow workers nor to his employer; On May 31, 1977 claimant 
saw Dr. Reynolds, complaining of lbw back problems which had 
plagued him for approximately thre+ ye.a rs and had beco·me more 
severe in the last three months, however, he made no mention 
of an industrial injury to Dr. Reyholds. 

I 
' 

Claimant again saw Dr. Revnolds on June 7 and still made 
no comments concerning an indust;i11 injury, however, on July 
7 claimant's wife called Dr. Reynolds and told him that her hus

! 
' 
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m

Reviewed by Board Members Moore and Phillips.
The State Accident Insurance|Fund seeks Board review of

the Administrative Law Judge's (ALJ) order which granted claim--
ant compensation for permanent total disability.

The Board, after de novo review, affirms and adopts the
Opinion and Order of the ALJ, a copy of which is attached hereto
and, by this reference, is made a part hereof.

ORD R
The order of the ALJ, dated July 28, 1978, is affirmed.
Claimant's'attorney is hereby granted a reasonable attor

ney's fee for his services in connection v.’ith this Board review
in the amount of $300, payable by the Fund.

NOTIC TO ALL PARTI S: This order is final unless within
30 days after the date of mailing of copies of this order to the
parties, one of the parties appeals to the Court of Appeals for
judicial review as provided by ORS i656.298.

January 12, 1979WCB CAS NO. 77-5873 I
RAY WALK R, CLAIMANT
SAIF, Legal Services, Defense AttyJRequest for Review by Claimant !

Reviewed by Board Members Moore and Phillips.
The claimant seeks review by the Board of the Adm.inistra-

tive Law Judge's (ALJ) order which'affirmed the denial of the
State Accident Insurance Fund of claimant's claim for an alleged
industrial injury sustained on May-19, 1977.

Claimant
the bumiper of h
He continued to
weeks and made
fellow workers
saw Dr. Reynold
plagued him for
severe in the 1
of an industria

has alleged that on May 19, 1977 he stepped off
is truck and felt a]sharp pain in his lower back
work as a truck driver for the follov/ing two
no mention of the incident or of any pain to his
nor to his employer. On May 31, 1977 claimant
s, complaining of low back problems which had
approximately three years and had become m.ore

ast three months, however, he made no mention
1 injury to Dr. Reynolds.

m

Claimant again saw Dr. Reynolds on June 7 and still made
no comments concerning an industrial injury, however, on July7 claimant's wife called Dr. Reynolds and told him that her hus-
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had suffered an on-the-job.injury. The first report to the 
employer was made on June 28, a month and a half after the al-

_leged injury had occurred. The employer testified that on June 24 
his employees, including claimant, were scheduled to have an 
ICC physical. He also testified that prior to June 27 claimant 
had never complained to him about having a bad back. · 

After June 28 all of the histoiies which claimant gave 
were consistent with an on-the-job injury, however, none of the 
histories prior to that date were consistent with such an injury. 
An example of the latter is the denial by claimant that he had 
given Dr. Reynolds a histor~ of back pain which had existed for 
the past three years. Claimant contended that Dr. Reynolds had 
confused him with his brother but Dr. Reynolds denied this. 

Claimant also denied giving a history of-prior back pain t9 Dr. 
Thompson but Dr. Thompson had recorded this history and there 
was no indication in this instance that Dr. Thompson could 
have confused claimant with his brother or with anyone else. 

The ALJ found that claimant's testimony was contradicted 
to some extent by the medical reports, esoecially those of D;r;, 

• 111 

P.eynolds. Furth er1nore, claimant's diary, which he testified 
that he kept every day for the year 1977 and which he offered 
in evidence to indicate his activities on each day, had to be 
considered very carefully because of contradictions. The ALJ 
found that claimant felt certain in his own mind that he could 
not pass an ICC physical because of his back and this could have 
influenced claimant to make his staterhent to Dr. Thompson of an 
alleged injury sustained on June 28, 1977. 

The ALJ concluded there were too manv inconsistencies in 
claimant's testimony and that claimant had failed ·to meet his 
burden of proof. 

The Board, on de nova review, finds that the claimant 
failed• to carry his burden of proving by a prepon~erance of the 
med{cal evidence that he had suffered any compensable injury on 
May 19, 1977 and agrees with the conclusion reached by the ALJ 
that the denial was proper and should_be affirmed. 

ORDER 

The order of the ALJ, dated Ap~il 12, 1978, is affirmed. 
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band had suffered an on-the-job .injury. The first report to the
employer was made on June 28, a month and a half after the al
leged injury had occurred. The employer testified that on June 24
his employees, including claimant, were scheduled to have an
ICC physical. He also testified that prior to June 27 claimant
had never complained to him about having a bad back.

After June 28 all of the histories which claimant gave
were consistent with an on-the-job injury, however, none of the
histories prior to that date were consistent with such an injury.
An example of the latter is the denial by claimant that he had
given Dr. Reynolds a history^ of back pain which had existed for
the past three years. Claimant contended that Dr. Reynolds had
confused him v/ith his brother but Dr. Reynolds denied this.

Claimant also denied giving a history of'prior back pain to Dr 
Thompson but Dr Thompson had recorded this history and there
was no indication in this instance that Dr Thompson could
have confused claimant v/ith his brother or with anyone else 

m

The ALJ found that claimant'
to some extent by the medical repor
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his own mind that he could
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tement to Dr. Thompson of an
, 1977.

The ALJ concluded there were too many inconsistencies in
claimant's testimony and that claimant had failed 'to meet his
burden of proof.

The Board, on de novo review, finds that the claimant
failed to carry his burden of proving by a preponderance of the
medical evidence that he had suffered any compensable injury on
May 19, 1977 and agrees v/ith the conclusion reached by the ALJ
that the denial v/as proper and should be affirmed.

ORD R
The order of the ALJ, dated April 12, 1978, is affirmed.
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WCB Cll~;t;: NO. 78-2237., 
'J 

PAMELA M. WALTERS, CLAIMANT 
McMenamin, Joseph, Herrell & Paulso'n, 

I 
Claimant's Atty. 

Jones, Lang, Klein, Wolf & Smith, 
Defense Atty. 

Request for Review by Employer I 

I 

--------- --;------ --- --·---

January 12, 1979 

Reviewed by Board Members Wiison and Phillips. 

The employer seeks Board rev!iew of the order of the Admin
istrative Law Judge (ALJ) which fouhd that OAR 436-69-130 does 
not require consultation and agreenient from another physician 
where there isn't any question that the condition exists for 
which surgery is proposed. The ALJ also found that the employer 
unreasonably refused to permit clafmant to obtain, and her phy
sician to furnish, the medical car~ and treatment to which she· 
was entitled under ORS 656.245, th~reby entitling claimant to a 
reasonable attorney's fee, and he directed the employer to author
ize Dr. Heusch to furnish claimant!with the medical care and 
treatment he deems to be appropriate. 

l 
The claim before the ALJ wa~ still in an open status and 

the sole issue to be disposed of w~s whether or not claimant's 
physician should be permitted to p~rform the surgery which he 
felt was appropriate and which cla~mant desired to have done. 

1 . I h .. J h. '• l t C aimant s p ys1c1an, Dr. Reuse , wishes to imp an a 
prosthesis in claim~nt's l~ft kneejwhich would permit the pa
tellar tendon to travel up and do'.·m the femoral condyle, or, 
if that was not feasible, to perfoim an arthrodesis. Dr. 
Heusch referred claimant for consuitation to Dr. Vessely, who 
was of the opinion that no further! surgery should be performed 
on claimant's knee, or, if surgery!· was _performed, he would 
recommend only an arthrodesis. 

. The employer and its carriJr referred claimant to the 
physicians at Orthopaedic Consultants and Dr. Kimberley, speak
ing for the three physicians, stated that it was the consensus 
opinion that the point had been r~ached where further surgical 
treatment should cease. The employer, relying upon the opin
ions expressed by Dr. Vessely and IDr. Kimberley, contends that 

further surqerv is il 1-advi sed and[ con tr aindica ted. The employer 
relies on oiR ~36-69-130 which rel~tes to elective surgery and, 
more particularly, to sub paragra8h 2 thereof which states: 
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January 12, 1979WCB CAS NO. 78-2237,^ |
PAMELA M WALTERS, CLAI MANT ^

McMenamin, Joseph, Herrell & Paulson, 
Claimant's Atty 

Jones, Lang, Klein, Wolf & Smith,
Defense Atty 

Request for Review by Employer

Reviewed by Board Members Wilson and Phillips.
The employer seeks Board review of the order of the Admin

istrative Lav; Judge (ALJ) which found that OAR 436-69-130 does
not require consultation and agreement from another physician
where there isn't any question that the condition exists for
which surgery is proposed. The ALJ also found that the employer
unreasonably refused to permit claimant to obtain, and her phy
sician to furnish, the medical care and treatment to which she
was entitled under ORS 656.245, thereby entitling claimant to a
reasonable attorney's fee, and he directed the employer to author
ize Dr. Heusch to furnish claimant |with the medical care and
treatment he deems to be appropriate.iThe claim before the ALJ v;as still in an open status and
the sole issue to be disposed of was whether or not claimant's
physician should be permitted to perform the surgery which he
felt was appropriate and which claimant desired to have done.

Claimant's physician, Dr, Heusch, wishes to implant aprosthesis in claimant's left knee| which would permit the pa
tellar tendon to travel up and dov;n the femoral condyle, or,
if that was not feasible, to perform an arthrodesis. Dr.
Heusch referred claimant for consultation to Dr. Vessely, v;howas of the opinion that no furtherl surgery should be performed
on claimant's knee, or, if surgeryj was performed, he would
recommend only an arthrodesis.

The employer and its carrier referred claimant to the
physicians at Orthopaedic Consultants and Dr Kimberley, speak
ing for the three physicians, stated that it was the consensus
opinion that the point had been reached v liere further surgical
treatment should cease The employer, relying upon the opinions expressed by Dr Vessely and^Dr Kimberley, contends that
further surgery is ill-advised andl contraindicated. The employer
relies on OAR 436-69-130 which relates to elective surgery and,
more particularly, to sub paragraph 2 thereof which states:

m
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elective major orthopedic or neuro
logic surgery is recommended, the insurer 
may require the surgeon recommending sur
gery to obtain an independent consulta
tion. The consultant shall submit a writ
ten report prior to the surgery. If a 
conflicting opinion of the condition ex
ists that questions the need for surgery, 
the attending surgeon shall refer th~ claim-
ant to a second independent qualified con
sultant" (emphasis supplied). 

Clairnant 1 s history, briefly stated, originated with an 

ln1ury to her ·ieit knee in 1969 and slnce that time she has had 
five major surgeries on her left knee. It would serve no pur
pose to go into detail with respect to these surgeries. 

The ALJ found that the Board's rule, quoted in part above, 
was not applicable to the facts in this case because it refers 
only to a conflicting opinion as to whether or not a condition 
exists that questions the need for surgery and in this case no 
one doubts that the condition exists. The only question is the 
propriety or adviseability of the physician's chosen mode of 
treatment in the view of risks and probability of success. 

The ALJ goes into detail as to the qualifications of the 
physicians involved and which opinions, should he be in the posi
tion claimant finds herself in, he would choose. But basically 
the matter is an interpretation of the Board's rules and the 
ALJ concludes that in this case consultation was not required. 

The Board, on de novo review, does not agree with the 
interpretation of the Board's rule made by the ALJ. In this 
case the condition causing claimant's problems is obvious and 
certainly not subject to question, but there is a question as 
to whether this condition should be treated conservatively or 
surgically. That is the sole purpose of ORS 436-69-130(2) as 
indicated by the emphasis supplied in its previous quotation. 

The Board finds that only Dr. Heusch has insisted that 
surgery be performed. Both Dr. Vessely and Dr. Kimberley op
pose further surgical treatment, although Dr. Vessely does 
make some reservation in his opinion. 

--

The Board concludes that in this case there is a conflict 
of opinion insofar as it auestions the need for surgery and the 
carrier could ask for a c~nsultation. The consult?tion resulted 
in th~ expres~i~n of opinions opposite to that expressed by th€ 
treating physician. Under these circumstances, the Board finds 
that the ALJ's directive to the employer and its carrier that 
Dr. Heusch be authorized to furnish claimant with whatever medi-
cal care and treatment he, in his best judgment, deems appropriate, 4i 
must be reversed. 
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’’When elective major orthopedic or neuro
logic surgery is recommended, the insurer
may require the surgeon recommending sur
gery to obtain an independent consulta
tion. The consultant shall submit a writ
ten report prior to the surgery. If a
conflicting opinion of the condition ex
ists that questions the need for surgery,
the attending surgeon shall refer the claim
ant to a second independent qualified con
sultant" (em.phasis supplied) .
Claimant's history, briefly stated, originated with an

injury to her left knee in 1969 and since that time she has had
five major surgeries on her left knee. It would serve no pur
pose to go into detail with respect to these surgeries.

The ALJ found that the Board's rule, quoted in part above,
was not applicable to the facts in this case because it refers
only to a conflicting opinion as to whether or not a condition
exists that questions the need for surgery and in this case no
one doubts that the condition exists. The only question is the
propriety or adviseability of the physician's chosen m.ode of
treatment in the view of risks and probability of.success.

The ALJ goes into detail as to the qualifications of the
physicians involved and which opinions, should he be in the posi
tion claimant finds herself in, he would choose. But basically
the miatter is an interpretation of the Board's rules and the
ALJ concludes that in this case consultation was not required.

The Board, on de novo review, does not agree with the
interpretation of the Board's rule made by the ALJ. In this
case the condition causing claimant's problems is obvious and
certainly not subject to question, but there is a question as
to whether this condition should be treated conservatively or
surgically. That is the sole purpose of ORS 436-69-130(2) as
indicated by the emphasis supplied in its previous quotation.

The Board finds that only Dr. Heusch has insisted that
surgery be performed. Both Dr. Vessely and Dr. Kimberley op
pose further surgical treatment, although Dr. Vessely does
make some reservation in his opinion.

The Bo
of opinion in
carrier could
in the expres
treating phys
that the ALJ'
Dr. Heusch be
cal care and
must be rever

ard concludes that in this case there is a conflict
sofar as it questions the need for surgery and the
ask for a consultation. The consultation resulted

sion of opinions opposite to that expressed by the
ician. Under these circumstances, the Board finds
s directive to the employer and its carrier that
authorized to furnish claimant with whatever medi-

treatment he, in his best judgment, deems appropriate,
sed.

#

m

#
-282-



  
           

   

      
     

     
   

                    
          

  
       

      
         

         
            

          
        
           
         
           
           
           

      
           
           

            
         
          
        

         
       

     
      

     
 

      
  
   

ORDER 

i I' 
·1. 

f 

I 

I I, 

J~ ~> I. 
The order of the ALJ, dated August 11, 1978, 
entirety. i 

is reversed 

in its 

I 

! 
SAIF CLAIM NO. DC .. 267 5 271 

KENNETH G. WISE, CLAIMANT 
SAIF, Legal Services, Defense AttyJ 
Own Motion Order I 

January 12, 1979 

Claimant suffered a compens!ble injury to his back and 
left leg on September 16, 1970 whiie employed by Forest Grove 
Iron and Machine Works, whose carrier was the State Accident 
Insurance Fund. 

Claimant's claim was closedjinitially on February 12, 
1971 and claimant's aggravation rights have expired. 

Claimant's claim was reopenkd and closed by a second 
petermination Order dated May 28, t974 which granted claimant· 
an award of compensation for 112° for 35% unscheduled low back 
disability. i 

On June 7, 1978 the Fund re6eived a letter. from Dr. 
John W. Thompson, Beaverton, Oregop, stating that claimant 
had come to him complaining of gradual worsening of his back 
pain. After examining claimant, it was ·or. Thompson's opinion 
that he had had trouble with his b~ck since the original in
jury and he felt that his present ~ondition was an aggravation 
thereof. It was his opinion that ~he L5-Sl fusion which was 
done for claimant's spondylolisthe~is aggravated the degen
erative disc disease at the L4-5 l~vel and caused his present 
problems. He requested that claim~nt's claim be reopened for 
medical treatment. ) 

I· . 
·. On July 25, 1978 Dr. Thompson advised the Fund that he 

was still treating claimant conser:V1 atively but that if he 
did not improve a laminectomy and perve root compression at 
the L4-5 level on the right might be required. 

l 

· On November 17, 1978 claimaht was examined by the phy
sicians at the Orthopaedic Consult~nts. Their report contains 
~ 1 ,_ ~· 1 h' ¾- += l .I ' h' ' • · u comp.1.e'=c mec..ic~ ....... ui.s ~or~l c .... c..L.ai~rtant. since .. is .1.nJur~/ in 
1970 and a recommendation that claimant's condition, being'·'. 
stationary, the claim should be clbsed. It was their opiriion 

i 
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ORD R I
The order of the ALJ, dated August 11, 1978, is reversed

in its entirety. i

January 12, 1979SAIF CLAIM NO. DC 267527|
K NN TH G. WIS , CLAIMANT
SAIF, Legal Services, Defense Atty.'
Own Motion Order

Claimant suffered a compensable injury to his back andleft leg on Septem>ber 16, 1970 while employed by Forest Grove
Iron and Machine Works, whose carrier was the State Accident
Insurance Fund. |

Claimant's claim was closed|initially on February 12,
1971 and claimant's aggravation rights have expired.

Claimant's claim was reopened and closed by a second
Determination Order dated May 28, 1974 which granted claimant'
an award of com.pensation for 112° for 35% unscheduled low backdisability. |

On June 7, 1978 the Fund received a letter from Dr.
John W. Thompson, Beaverton, Oregon, stating that claimant
had come to him com.plaining of gradual worsening of his back
pain. After examining claim.ant, it v;as Dr. Thompson's opinion
that he had had trouble with his back since the original in
jury and he felt that his present condition v;as an aggravation
thereof. It v/as his opinion that the L5-S1 fusion which v;as
done for claimant's spondylolisthesis aggravated the degen
erative disc disease at the L4-5 level and caused his present
problems. He requested that claimant's claim be reopened formedical treatm.ent. !

■. On July 25, 1978 Dr. Thompson advised the Fund that he
was still treating claimant conserjvatively but that if he
did not improve a laminectomy and nerve root compression at
the L4-5 level on the right might be required.

On November 17, 1978 claimant was examined by the phy
sicians at the Orthopaedic Consultants. Their report contains
a complete medrcal hretory oi ________
1970 and a recommendation that claimant
stationary, the claim should be closed.

Is irnnnt

u I
1 n n n r \7 in_____hr S

s condition, being'"
It was their opinion
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the previous rating, (the award for 35% unscheduled low 
back disability granted by the second Determination Order 
of May 28, 1974) was somewhat low; they felt that the total 

··loss of function as it existed at the time of the examination 
w~s in the moderate range due to his industrial injury. 

On December 20, 1978 the Fund mailed all of the medicals 
hereinbef 9t"~, .~f~rred to tog@th@r i:1; i th o thQF el~cliilien ts rel a ting 
to claimant's claim to the Board. It stated that inasmuch as, 
claimant's aggravation rights had expired it was referring the 
matter to the Board for own motion consideration. If the Board 
found the medical information justified such reopening it would 
not oppose it. 

The Fund also commented that, based upon the Orthopaedic 
Consultants·• report of November 26, 1978, it would appear that 
the claim should be reopened for time loss, however, it would 
be proper to re-evaluate the extent of claimant's permanent 
partial disability as well. 

The Board, after reviewing all of the medical information 
and other doc:uraen tat ion relating to the claim, concl ud_es that 
claimant's claim should be reopened for such further medical 
care ~nd treatment as may be required and for the payment of 
compensation, as provided by law, commencing on June 7, 1978, 
the date of Dr. John W. Thompson's letter to the Fund and 
continuing until the claim is closed pursuant to ORS 656.278. 

IT IS SO ORDERED. 

WCB CASE NO. 78-3206 

JESS CAMPBELL, CLAIMANT 
Harold 11. ·Adams, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by the SAIF 

January 17, 1979 

Reviewed by Board Membeis Moore and Phillips. 

The State Accid~nt Insurance Fund seeks Board review of 
the Administrative Law Judge's (ALJ) order which remanded claim
ant's aggravation claim to it for acceptance and payment of 
compensation to which he is entitled. 

The Board, after de novo review, affirms and adopts the 
Opinion and Order of the ALJ, a copy of which is attached 
hereto and, by this reference, is made a part hereof. 
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that the previous rating, (the award for 35% unscheduled low
back disability granted by the second Determination Order
of May 28, 1974) was somewhat low; they felt that the total
loss of function as it existed at the time of the examination
was in the moderate range due to his industrial injury.

On December 20, 1978 the Fund mailed all of the medicals
hereinbef9f?,csferred tO tOg@th@r with other SSiUmehts relating
to claimant's claim to the Board. It stated that inasmuch as -
claimant's aggravation rights had expired it was referring the
m.atter to the Board for own motion consideration. If the Board
found the medical information justified such reopening it would
not oppose it.

The Fund also commented that, based upon the Orthopaedic
Consultants' report of November 26, 1978, it would appear- that
the claim should be reopened for time loss, however, it would
be proper to re-evaluate the extent of claimant's perm.anent
partial,disability as well.

The Board, after reviewing all of the nriedical inform.ation
and other docuraentation relating to the claim, concludes that
claimant's claim should be reopened for such further medical
care and treatment as may be required and for the payment of
compensation, as provided by law, commencing on June 7, 1978,
the date of Dr. John W. Thompson's letter to the Fund and
continuing until the claim is closed pursuant to ORS 656.278.

IT IS SO ORD R D.

January 17, 1979WCB CAS NO. 78-3206
J SS CAMPB LL, CLAIMANT
Harold W. Adams, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Reauest for Review bv the SAIF

Reviewed by. Board Members Moore and Phillips.
The State Accident Insurance Fund seeks Board review of

the Administrative Law Judge's (ALJ) order which remanded claim
ant's aggravation claim to it for acceptance and payment of
compensation to which he is entitled.

The Board, after de novo review, affirms and adopts the
Opinion and Order of the ALJ, a copy of which is attached
hereto and, by this reference, is made a part hereof.

#

m
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I 

The order of the· ALJ, dated August 1, 1978, is affirmed. 
I 
I 

Claimant's attorne~ is 
ney's fee for his services in 
in the amo_unt of $50, payable 

hereby granted a reasonable attor-
condection with this Board ~eview 
by the Fund. 

WCB CASE NO. 77~6382 

S. ALSINA DAY, CLAIMANT 
A.c. fio~l, Cla~manl1~ At~y. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant 

! 
I 

.! 
January 17, 1979 

Reviewed by Board Members Wilson and Moore . 
. ~ ... _ ..,., 

Claimant seeks Board review or''·the Admin1.strative Law 
Judge's (ALJ} order which granted per compensation equal to 
75° for 50% loss of the right forearm. 

I • 

The Board, after de nova re~iew, affirms and adopts the 
Opinion and Order of· the ALJ, a co~y of which is attached 
hereto and, by this reference, is made a part hereof. 

I 
' ORDER ·1 

The order of the ALJ, date~ June 30, 1978, is affirmed. 

WCB CASE NOS. 77-4051 
77-4052 

DONALD L. GRABILL, CLAIMANT 
Emmons, Kyle, Kropp & Kryger, 

Claimant's Atty. 

January 17, 1979 

SAIF, Legal Services, Defense Atty·. 
Collins, Velure & Heysell, Employet's Atty. 
Request for Review by the SAIF 

Reviewed by Board Members W;ilson and Phillips .. 
I 

The State Accident Insurande Fund seeks Board review of 
the Administrative Law Judge's (A~J) order which remanded 
claimant's claim to it for acceptance and payment of compen
sation to whi~h he is entitled. jhe aggravation claim filed 
against Industrial Indemnity Company was dismissed and certain 
fees were ordered to be paid by that company to the Fund. 

-285-
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ORD R
The order of the' ALJ, dated August 1, 1978, is affirmed.
Claimant's attorney is hereby granted a reasonable attor

ney's fee for his services in connection with this Board review
in the amount of $50, payable by the Fund.

Januarv 17, 1979WCB CAS NO. 77-6382
S. ALSINA DAY, CLAIMANT
A.C. i^oll, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Wilson and Moore.
,

Claimant seeks Board reviev; of the Administrative Law
Judge's (ALJ) order which granted her com.pensation equal to
75° for 50% loss of the right forearm.

The Board, after de novo reyiev/, affirms and adopts the
Opinion and Order of the ALJ, a copy of which is attached
hereto and, by this reference, is made a part hereof.

ORDER -j

The order of the ALJ, dated June 30, 1978, is affirmed.

WCB CAS NOS. 77-4051
77-4052

January 17, 1979

DONALD L. GRABILL, CLAIMANT
 mmons, Kyle, Kropp & Kryger,

Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Collins, Velure & Heysell,  mployer's Atty.
Request for Review by the SAIF

Reviewed by Board Members Wilson and Phillips..
The State Accident Insurance Fund seeks Board review of

the Administrative Law Judge's (ALJ) order which remanded
claimant's claim to it for acceptance and payment of compen
sation to which he is entitled. .The aggravation claim filed
against Industrial Indemnity Company was dismissed and certain
fees were ordered to be paid by that company to the Fund.
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Board, after de nova review, affirms and adopts the 
Opinion and Order of the ALJ, •a copy of which is attached hereto 
·and, by this reference, is made a p~rt hereof. 

ORDER 

The order of the ALJ, dated August 4, 1978, is affirmed. 

Claimant's attorney is hereby granted a reasonable attar
. ney's fee for his services in connection with this Board review 
in the amount of $50, payable by the State Accident Insurance 
Furid. 

SAIF CLAIM NO. A 703753 

CLA~NCE HIEBERT, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Own Motion Determination 

January 17, 1979 

Claimant, through the assistance of Dr. Embick, requested 
that his claim for an injury to both knees sustained on November 
20, 1958 be reopened pursuant to the Board's own motion juris-

~U, 1vt~Qn, g,~nt~Q tiy OR~ v5 6 , ~ 7 8. Dr. ~rrw~i;;}i • -� letter wa5 for
warded to the Fund on August 29, 1978 and the Fund was requested 
to advise the Board of its position within 20 days thereafter. Ci) 

On September 6, 1978 the Fund replied stating that claim
ant's file had been destroyed and it would attempt to reconstruct 
it as soon as possible and then furnish a response to claimant's 
request for own motion relief . 

. On January 3, 1979 the Fund advised the Board that it had 
obtained ~dditional information regarding claimant's 1958 injury 
and it provided the Board with a report from the Orthopaedic 
Consultants, dated December 7, 1978, and also copies of prior 
medical reports relating to claimant's 1958 injury. 

The claim had been closed by a final order dated February 
19, 1960 which had granted claimant 22° equivalent to 20% loss 
function of the left leg. The Orthopaedic Consultants examined 
claimant on December l, 1978 and in their report expressed a 
consensus opinion that claimant's condition was medically sta
tionary and his ~laim should remain closed. They stated that 
claimant, at the present time, is comfortable if he does not 
work and that surgical interventidn was not indicated at the 
time of the examination, however, it might be n~cessary in the 
future if claimant's condition continues to worsen. 
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The Board, after de novo review, affirms and adopts the
Opinion and Order of the ALJ, ^a copy of which is attached hereto
and, by this reference, is made a part hereof.

ORD R
The order of the ALJ, dated August 4, 1978, is affirmed.
Claimant's attorney is hereby granted a reasonable attor

ney's fee for his services in connection with this Board review
in the amount of $50, payable by the State Accident Insurance
Fund.

SAIF CLAIM NO. A 703753 January 17, 1979 -
CLAR NC HI B RT, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Determination

Claimant, through the assistance of Dr.  mbick, requested
that his claim for an injury to both knees sustained on November
20, 1958 be reopened pursuant to the Board's own motion juris-
< islrivn.gtsU'itsd by OR §5f)i278i Dli  mbisK's letter was for-
warded to the Fund on August 29,. 1978 and the Fund was requested
to advise the Board of its position within 20 days thereafter.

On September 6, 1978 the Fund replied stating that claim
ant's file had been destroyed and it would attempt to reconstruct
it as soon as possible and then furnish a response to claimant's
request for own motion relief.

On January 3, 1979 the Fund advised the Board that it had
obtained additional information regarding claimant's'1958 injury
and it provided the Board with a report from the Orthopaedic
Consultants, dated December 7, 1978, and also copies of prior
medical reports relating to claimant's 1958 injury.

The claim, had been closed by a final order dated February
19, 1960 which had granted claimant 22° equivalent to 20% loss
function of the left leg. The Orthopaedic Consultants examined
claimant on December 1, 1978 and in their report expressed a
consensus opinion that claimant's condition was m.edically sta
tionary and his .claim should remain closed. They stated that
claimant, at the present time, is comfortable if he does not
work and that surgical intervention was not indicated at the
time of the examination, however, it might be necessary in the
future if claimant's condition continues to worsen.

#

#
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It was the opinion of the physicians at the Orthopaedic 
Consultants that the claim should not be opened but that there 
had been a progression of disability which, at the time of 
the examination, was equal to 40% of the leg and such progres
sion was directly related to claimant's 1958 injury. 

The Fund, in its letter of Januari 3, indicated that it 
would not object to a re-evaluation of claimant's condition as 
a result of his 1958 injury but it did not feel that the claim 
should be reopened inasmuch as no further medical treatment had 
been recommended by any physician. 

The Board, after giving full consideration to all of 
the medical information supplied it by the Fund, concludes 
that claimant's condition at the present time is medically 
stationary and no further medical treatment is indicated. 
However, based upon the opinion expressed by the three physi
cians at the Orthopaedic Consultants, the Board does conclude 
that claimant's disability is greater than that for which he 
was awarded 22° by the final order of February 19, 1960 and be
cause claimant's condition is medically stationary the Board, 
based upon all medical reports, is in a position to rate 
claimant's pr~sent disability. 

ORDER 

Claimant is awarded compensation for permanent partial 
disability equal to 20% loss of function of his left leg. This 
award is in addition to the award which claimant received on 
February 19,_ 1960 for his injury of November 20, 1958. 

WCB CASE NO. 78-650 

EUGENE HOERLING, CLAIMANT 
Sid Brackley, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant 

January 17, 1979 

Reviewed by Board Meubers Wilson and Moore. 

Claimant seeks Board review of the Administrative Law 
Judge's {ALJ) order which granted him compensation equal to 
240° for 75% unscheduled back disability. Claimant contends 
he is permanently and totally disabled. 

The Board,' after de nova review, affirms and adopts····the 
Opinion and Order of the ALJ, ·a copy of which is attached 
hereto and, by this reference, is made a part hereof. 

ORDER 

The 6rder of the ALJ, dated July 26, 1978, is affirmed. 
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9
It was the opinion of the physicians at the Orthopaedic

Consultants that the claim should not be opened but that there
had been a progression of disability which, at the time of
the examination, was equal to 40% of the leg and such progres
sion was directly related to claimant's 1958 injury.

The Fund, in its letter of January 3, indicated that it
would not object to a re-evaluation of claimant's condition as
a result of his 1958 injury but it did not feel that the claim
should be reopened inasmuch as no further medical treatment had
been recommended by any physician.

The Board, after giving full consideration to all of
the medical information supplied it by the Fund, concludes
that claimant's condition at the present time is medically
stationary and no further medical treatment is indicated.
However, based upon the opinion expressed by the three physi
cians at the Orthopaedic Consultants, the Board does conclude
that claimant's disability is greater than that for which he
was awarded 22° by the final order of February 19, 1960 and be
cause claimant's condition is medically stationary the Board,
based upon all medical reports, is in a position to rate
claimant's present disability.

ORD R
Claimant is av/arded compensation for permanent partial

disability equal to 20% loss of function of his left leg. This
award is in addition to the award which claimant received on
February 19,. 1960 for his injury of November 20 , 1958.

WCB CAS NO. 78-650 January 17, 1979
 UG N HO RLING, CLAIMANT
Sid Brockley, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Wilson and Moore.
Claimant seeks Board review of the Administrative Law

Judge's (ALJ) order which granted him compensation equal to
240° for 75% unscheduled back disability. Claimant contends
he is permanently and totally disabled.

The Board, after de novo review, affirms and adopts'-the
Opinion and Order of the ALJ, a copy of which is attached
hereto and, by this reference, is made a part hereof.

ORD R
The order of the ALJ, dated July 26, 1978, is affirmed.
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· WCB CASE NO. 77-2294 

WILLIAM K. HUNTER, CLAIMANT 
C.H. Seagraves, Jr., Claimant's Atty~ 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant 

January 17, 1979 

Revie\•?ed by Board Members Wilson and Moore. 

Claimant seeks Board review of the Administrative Law 
Judge's (ALJ) order which affirmed the Fund 1 s denial of 
claimant 1 s claim for an alleged back injury. 

The Board, after de novo review, affirms and adopts the 
Opinion and Order o.f the .l\LJ', a copy of which is attached hereto 
and, by this reference, 1s made·a part hereof. 

ORDER 

The 6rder of the ALJ, dated February 13,1978, is affirmed. 

WCB CASE NO. 77-7299 

JOHN MEDFORD, CLAIMANT 
Elden M. Rosenthal, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Requ~st for Review by the Beneficiaries 

January 17, 1979 

Reviewed by Board Members Wilson and Moore. 

The beneficiaries of John Medford, deceased, seek Board 
review of the Administrative Law Judge's (ALJ) order which 
denied the claims for continued compensation for Janella Med
ford and Reginald Medford. 

The Board, after de novo review, affirms and adopts the 
Opinion and Order of the ALJ, a copy of which is attached hereto 
and, by this reference, is made a part hereof. 

ORDER 

I 

The order of the ALJ, dated October 6, 1978, is affirmed. 
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WCB CAS NO 77-2294 January 17, 1979
WILLIAM K. HUNT R, CLAIMANT
C.H. Seagraves, Jr., Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

Reviev?ed by Board Members Wilson and Moore.
Claimant seeks Board review of the Administrative Law

Judge’s (ALJ) order which affirmed the Fund's denial of
claimant's claim for an alleged back injury.

The Board, after de novo review, affirms and adopts the
Opinion and Order of the ALJ, a copy of which is attached hereto
and, by this reference, is made■a part hereof.

ORD R
The order of the ALJ, dated February 13,1978, is affirmed.

January 17, 1979WCB CAS NO. 77-7299
JOHN M DFORD, CLAIMANT
 lden M. Rosenthal, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Reviev/ by the Beneficiaries

Reviewed by Board Members Wilson and Moore.
The beneficiaries of John Medford, deceased, seek Board

review of the Administrative Law Judge's (ALJ) order which
denied the claims for continued compensation for Jonella Med
ford and Reginald Medford.

The Board, after de novo review, affirms and adopts the
Opinion and Order of the ALJ, a copy of which is attached hereto
and, by this reference, is made a part hereof.

ORD R
The order of the ALJ, dated October 6, 1978, is affirmed.

#

#
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SAIF CLAIM NO. FC 115616 

ALVY OSBORNE, CLAIMANT 
Evohl F. Malagon, Claimant's Atty. 
SAIF, Legal Services, Defense Atty, 
Own Motion Order --•-
Referring for Hearing 

January 1,, i~,~ 

On Novmeber 24, 1978 the State Accident Insurance Fund 
requested that the Board exercise its own motion jurisdiction 
with regard to the above entitled matter. Claimant's aggra
vation rights have expired. 

Claimant suffered an industrial injury on March 8, 
1968 whereby he filed· a claim for left eye, neck, upper back 
and right arm problems. These conditions were not originally 
accepted but through a series of orders issued by the Board 
claimant was granted compensation for 30% loss of the left 
forearm, 10% loss of the right thumb and 100% loss. of the 
right eye. 

A Referee's Opinion and Order,·dated September 30, 1974, 
found aggravation of the left eye, neck, upper back and right 
arm conditions. The Board's Order on Review, dated May 6, 
1975, reversed the Referee on all the conditions except the 

lGft @y@ . 

The Fund, in its request for own motion relief, indi
cates that the new medical information presents a substantial 
question regarding the compensability of claimant's left eye 
condition. Dr. Campbell, on January 20, 1977, stated that 
claimant's eye conditi0n which is very.rare is now believed 
to have no relationship to voltage-type injuries: Dr. Weleber 
agreed. The Fund requests the Board to enter an order find
ing the eye condition not compensable. 

On December 1, 1978 the Board advised claimant's attor
ney of the request by the Fund and asked him to advise it of 
his position within 20 days. 

Claimant's attorney informed the Board on December 6, 
1977 that he was no longer representing claimant and had for
warded the Board's letter to claimant's present attorney. 

Claimant's present attorney, on ·January 4, 1979,- re
quested that the Board enter an order reversing its order of .. 
May 6, 1975 and finding all claimant's problems (left eye, neck, 
upper back_ and right arm) to be compensable. Because of the 
comple:-:ity of this case, claimant's attorney asked that the 
matter ~e referred to the Hearings Division for a hearing on 
the merits of both requests. 

-289-
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ALVY OSBORN , CLAIMANT
 vohl F. Malagon, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Own Motion Order .
Referring for Hearing

SAIF CLAIM NO. FC 115616

On Novmeber 24, 1978 the State Accident Insurance Fund
requested that the Board exercise its own motion jurisdiction
with regard to the above entitled matter. Claimant's aggra
vation rights have expired.

Claimant suffered an industrial injury on March 8,
1968 whereby he filed' a claim for left eye, neck, upper back
and right arm problems. These conditions were not originally
accepted but through a series of orders issued by the Board
claimant was granted compensation for 30% loss of the left
forearm, 10% loss of the right thumb and 100% loss, of the
right eye.

A Referee's Opinion and Order,'dated September 30, 1974 ,
found aggravation of the left eye, neck, upper back and right
arm conditions. The Board's Order on Review, dated May 6,
1975, reversed the Referee on all the conditions except the
iQft eye.

The
cates that
question re
condition.
claimant's
to have no
agreed. Th
ing the eye

Fund, in its request for own motion relief, indi-
the new medical information presents a substantial
garding the compensability of claimant's left eye
Dr. Campbell, on January 20, 1977, stated that

eye condition which is very.rare is now believed
relationship to voltage-type injuries; Dr. Weleber
e Fund requests the Board to enter an order find-
condition not compensable.

On December 1, 1978 the Board advised claimant's attor
ney of the request by the Fund and asked him to advise it of
his position within 20 days.

Claimant's attorney informed the Board on December 6,
1977 that he was no longer representing claimant and had for
warded the Board's letter to claimant's present attorney.

Claimant's present attorney, on January 4, 1979, re
quested that the Board enter an order reversing its order of "
May 6, 1975 and finding all claimant's problems (left eye, neck,
upper back and right arm) to be compensable. Because of the
complexity of this case, claimant's attorney asked that the
matter be referred to the Hearings Division for a hearing on
the merits of both requests.
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evidence before the Board, at the present time, is 
not sufficient for it to determine the merits of either re
quest, therefore, it refers the requests to the Hearings Divi
sion with instructions to hold a hearing and take evidence 
and determine which, if either, of the requests should be 
granted. Upon conclusion of the hearing, the ALJ shall cause 
a transcript of the proceeding to be prepared and submitted 
to the Board with his recommendations regarding the disposal 
of this matter. 

WCB CASE N"O. 77-3279 

CHARLES PERRY, CLAIMANT 
Dawson & Halbleib, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by SAIF 

January 17, 1979 

Reviewed by Board Members Wilson and Phillips. 

The State Accident Insurance Fund seeks Board review of 
the Administrative Law Judge's (ALJ) order which oranted claim
ant compensation for permanent total disability. -

The Board, after de nova review, affirms and adopts the 
O;::,inion and Order of the ALJ, a copy of which is attached 
hereto and, by this reference, is made a part hereof. 

ORDER 

The order of the ALJ, dated July 13, 1978, is affirmed. 

Claimant's attorney is hereby granted a reasonable attor
ney's fee for his services in connection with this Board review 
in the amount of $50, payable by the State Accident Insurance 
Fund. 

WCB CASE NO. 78-163 

FAY STIEHL, CLAIMANT 
Doblie, Bischoff & Murray, 

Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by the SAIF 

-290-
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WCB CAS NO. 77-3279 January 17, 1979
CHARL S P RRY, CLAIMANT
Dawson & Halbleib, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by SAIF

Reviewed by Board Members Wilson and Phillips.
The State Accident Insurance Fund seeks Board reviev; of

the Administrative Law Judge's (7\LJ) order which granted claim
ant compensation for permanent total disability.

The Board, after de novo review, affirms and adopts the
Opinion and Order of the ALJ, a copy of which is attached
hereto and, by this reference, is made a part hereof.

ORDER
The order of the ALJ, dated July 13, 1978, is affirmed.'
Claimant's attorney is hereby granted a reasonable attor

ney's fee for his services in connection with this Board review
in the amount of $50, payable by the State Accident Insurance
Fund.

#

WCB CAS NO. 78-163 January 17, 1979

FAY STI HL, CLAIMANT
Doblie, Bischoff & Murray,
Claimant's Atty.

SAIF, Legal Services, Defense Atty.
Request for Review by the SAIF

m
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by Board Members Moore and Phillips. 

The State Accident Insutance Fund requests review by 
the Board of the order of the Administrative Law Judge (ALJ) 
which directed it to pay claimant compensation for temporary 
total disability from December 27, 1976 to February 7, 1977 
and aclditional compensation equal to 25% of the aforesaid com
pensation as a penalty for unreasonable delay and resistance 
and awarded claimant's attorney an attorney's fee of $400. 

Claimant had filed a claim for a compensable eye slraih' 
while working as a tallyman for Medford Corporation. The 
claim was denied and claimant requested a hearing. After the 
hearing, the 11LJ fomid that claimant's claim \vas compensable 
and rernanc1ec1 it to the Fund to be accepted and for the pay
ment of all compensation due claimant. The ALJ further found, 
and reccited in his order, that due to' the strain on claimant's 
eyes he ceased work in December 1976. An exhibit was received 
by the ALJ which indicated that claimant's eye strain sympto-
rnatoiogy ha~ be~n resolved by Pebruary 1977. 

The I\LJ's order was dated November 18, 1977, however, 
the Fund made no payment of compensation to claimant and, 
therefore, claimant requested a hearing seekinc_i payment of 
compensation awarded by the prior ALJ plus penalties and at-
torney's fees. -

At the hearinsr before th'e present ALJ claimant testified 
that he stoppecl working at Medford Corporation on December 27, 
1976; that he quit on the advice of two physicians. He stated 
that the 1\1orking conc1i tions were very poor as far as the light 
in the area was concerned and it was impossible for him to· 
see properly and do his work correctly. 

Claimant further testified that he had been released 
to return to work in February 1977 but not under the condi
tions that he had previously been working. He was released 
on February 7, 1977 to do any kind of work which would noE 
cause the strain he had previously been under. None of this 
testirrony 1·1as objected to by the Fune: and standing unrebutted 
it established that claimant was off work pursuant to medical 
ad,;ice from December 27, 1976 to February 7, 1977. The l\L,J 
noted that that was the same period of time established by 
the previous ALJ in the first hearing and set forth in that 
ALJ's order which was not appealed by the Fund. 

The ALJ concluded that claimant was entitled to time 
loss compensation because of the previous ALJ's findings ar.id 
Opinion and Order and that the failure to comply with the 
directive in that Opinion and Order to pny compensation to 
claimant constituted unreasonable delay and resistance, there
fore, the Fund must make such payment of such compensation 
to claimant and also must be assessed a penalty and pay 
claimant's ·attorney a reasonable attorney's fee .. 
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The State Accident Insurance Fund requests reviev; by
the Board of the order of the Administrative Law Judge (ALJ)
which directed it to pay claimant compensation for temporary
total disability from December 21, 1976 to February 1, 1977
and additional compensation equal to 25% of the aforesaid com
pensation as a penalty for unreasonable delay and resistance
and awarded claimant's attorney an attorney's fee of $400.

Claimant had filed a claim for a compensable eye strain
v;hile working as a tallym.an for Medford Corporation. The
claim was denied and claimant requested a hearing. After the
hearing, the ALJ found that claimant's claim was compensable
and rem.anded it to the Fund to be accepted and for the pay
ment of all compensation due claimant. The ALJ further found,and recited in his order, that due to*” the strain on claimant's
eyes he ceased work in December 1976. An exhibit was received
by the ALJ which indicated that claimant's eye strain sympto
matology hacl been resolved by February 1977 

\

The ALJ's order was dated November 18, 1977, however,
the Fund made no payment of compensation to claimant and,
therefore, claimant requested a hearing seeking payment of
compensation av.'arded by the prior ALJ plus penalties and at
torney 's fees.

At the hearing before thTa present ALJ claimant testified
that he stopped working at Medford Corporation on December 27,
1976; that he quit on the advice of two physicians. He stated
that the working conditions were very poor as far as the light
in the area was concerned and it v;as impossible for him to-
see properly and do his work correctly.

Reviev/ed by Board Members Moore and Phillips.

Claimant further testifie
to return to work in February 19
tions that he had previously bee
on February 7, 1977 to do any ki
cause the strain he had previous
testimony was objected to by the
it established that claim.ant v;as
advice from December 27, 1976 to
noted that that was the sam.e per
the previous ALJ in the first he
ALJ's order which v;as not appeal

d that he had been released
77 but not under the condi-
n working. He v;as released
nd of v/ork which would not
iy been under. None of this
Fund and standing unrebutted
off work pursuant to medical
February 7, 1977. The ALJ

iod of time established by
aring and set forth in that
ed by the Fund.

The ALJ concluded that claimant was entitled to time
loss compensation because of the previous ALJ's findings and
Opinion and Order and that the failure to comiply with the
directive in that Opinion and Order to pay compensation to
claimant constituted unreasonable delay and resistance, there
fore, the Fund must make such payment of such compensation
to claimant and also must be assessed a penalty and pay
claimi^int's attorney a reasonable attorney's fee,.
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The Board, on de nova review, finds that the Fund, in its 
request for r~v~ ~w Q,t° the oEGOnd ALJ I o order, 56:ElcS to p@n;uadQ • 
the Board that it is not required to pay compensation as ordered 
by arguing that there is rio medical evidence to support time 
loss suffered by claimant. That issue was before the first 
ALJ and the Fund did not appeal from that order. The first 
ALJ directed the Fund to pay claimant compensation for a spe-
cific period of time during which claimant was unable to work 
and that ruiing on that issue became res judicata upon failure 
of the Fund to appeal therefrom. 

The Opinion and Order of the first ALJ cannot be collater-·
allv attacked by review of the Opinion and Order of the second 
ALJ~which properly directed claimant to be paid compensc_1t~on for 
temporary total disability from the period of time specified 
in the earlier order and also to pay a penalty and attorney 
fee for its ~nreasonable resistance. 

ORDER 

The order of the ALJ, dated May 1~, 1978~ is affirmed. 

Claimant's attorney is awarded as a reasonable attorney's 
fee for his services in connection with this Board review a 
sum of $250, payable by the State Accident Insurance Fund. 

CLAIM NO. 646-9385-02 January 21, 1979 

MARIE lJAQr,; r t;LAIMANT 
David R. Vandenberg, Jr., Claimant's Atty. 

·Lyle C. Velure, Defense Atty. 
Stipulation and Order of Settlement 

under the Provisions of ORS 656-289(4) 

The parties stipulate as follows: 

(1) That on or about September 21, 1969, claimant 
filed a claim against her employer, Chinese Village, alleging 
an industrial accident of September 21, 1969. That said claim 
was accepted and first closed by Determination Order of of 
December 12, 1969, which was the first arrangement of compen
sation. That claimant's claim was subsequen~ly reopened ~nder 
her aggravation rights and processed in accordance with law. 
That the last arrangement of compensation was by Stipulation and 
Order signed by Referee Kirk A. Mulder on June 27, 1975. 

(2) That in 1978 claimant requested reopening of he~ 
claim under her aggravation rights. That the carrier Industrial 
rn·aemni ty, on behalf of the Employer, denied compensabili ty 
on September 18, 1978. That claimant has requested the Board 
to reopen her claim under its own ~otion jurisdiction. That 
said request is pending before the Board with the Board having 
requested medical reports supporting claimant's reqriest. 

-292-

The Board, on de novo review, finds that the Fund, in its
recjuest for review SGGOnd ALJ' 5 Older, SeelC5 tO p§r£U^d@
the Board that it is not required to pay compensation as ordered
by arguing that there is no medical evidence to support time
loss suffered by claimant. That issue was before the first
ALJ and the Fund did not appeal from that order. The first
ALJ directed the Fund to pay claimant compensation for a spe
cific period of time during v/hich claimant was unable to work
and that ruling on that issue became res judicata upon failure
of the Fund to appeal therefrom.

The Opinion and Order of the first ALJ cannot be collater
ally attacked by review of the Opinion and Order of the second
ALJ v/hich propeirly directed claimant to be paid compensation for
temporary total disability from the period of time specified
in the earlier order and also to pay a penalty and attorney
fee for its unreasonable resistance.

CKD R
The order of the ALJ, dated May 11^ 1978'^ is affirmed.

Claimant's attorney is awarded as a reasonable attorney's
fee for his services in connection with this Board reviev/ a
sum of $250, payable by the State Accident Insurance Fund.

«

9CLAIM NO. 646-9385-02 January 21, 1979
MARI WAD ,
David R. Vandenberg, Jr., Claimant's Atty.
Lyle C. Velure, Defense Atty.
Stipulation and Order of Settlement

under the Provisions of ORS 656-289(4)
The parties stipulate as follows:
(1) That on or about September 21, 1969, claimant

filed a claim against her employer, Chinese Village, alleging
an industrial accident of September 21, 1969. That said claim
was accepted and first closed by Determination Order of of
December 12, 1969, which was the first arrangement of compen
sation. That claimant's claim was subsequently reopened under
her aggravation rights and processed in accordance with law.
That the last arrangement of compensation v/as by Stipulation and
Order signed by Referee Kirk A. Mulder on June 27, 1975.

(2) That in 1978 claimant requested reopening of her
Claim under her aggravation rights. That the carrier Industrial
Indemnity, on behalf of the  mployer, denied compensability
on September 18, 1978. That claimant has requested the Board
to reopen her claim under its own motion jurisdiction. That
said request is pending before the Board with the Board having
requested medical reports supporting claimant's request,
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(3) That the claimant underwent surgery on May 3~ 
i979, for an an~orior gpinal cord dgcomprgg£ion. That claimant 
contends that said' surgery and current disability is the result 
of her industrial injury and that ;she is entitled to Workers' 
Compensation Benefits. 

(4) That the Employer and its Carrier contend that 
claimant's aggravation rights have expired. That claimant's 
injuries received in her industrial accident were fully compen
sated through benefits received up to and including the Order 
of June 27, 1975. That claimant's continuing symptoms and 
need for surgery are the result of a disease process known 
as cervical spondylosis of C4 and CS and thrombophlebitis 
unrelated to her· industrial accident. Said contentions are 
supported by the medical report of Mario J. Campagna, dated 
April. 28, 1978, attached hereto as Exhibit 11 A11 and the operative 
record of May 3, 1978, attached hereto as Exhibit "B 11 •• 

(5) It appears to the parties that a .bona· fide dispute 
exists as to the claimant's claim and that the matter should be 
settled pursuant to the provisions of ORS 656.289(4) by lump 
sum payment of $35,837.87 to claimant by carrier. That claimant 
fully understands that said compromise is in full and final 
settlement of her claim and that th~ Employer's contentions 
regarding the non-relationship of her symptomatology shall be 
affirmed. Claimant further understands that she accepts that 
her industrial injuries have been fully compensated through 
benefits paid up to and including the Order of June 27, 1975. 

(6) That the denial of ~he Employer and its carrier 
and the contentions of Employer set forth in paragraph (4) 
above, shall be affirmed. 

(7) That claimant's Request for Own Motion Jurisdiction 
shall be dismissed with p~ejudice. 

(8) · That claimant shall pay all outstanding -medical 
billings from said settlement proceeds and shall defend and 
hold harmless the Employer and Carrier therefrom. 

(9) . That claimant's attorney shall be allowed $2,000.00 
attorney fees and costs of litigation, .said sum to be paid from 
and not in addition to said settlement proceeds. 
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(3) That the claimant underwent surgery on May 3,
1978, foi" an anterior spinal oord dQconiprQ  ion. That claimant
contends that said'surgery and current disability is the result
of her industrial injury and that 'she is entitled to Workers'
Compensation Benefits.

(4) That the  mployer and its Carrier contend that
claimant' s. aggravation' rights have expired. That claimant's
injuries received in her industrial accident v/ere fully compen
sated through benefits received up to and including the Order
of June 21, 1975. That claimant's continuing symptoms and
need for surgery are the result of a disease process known
as cervical spondylosis of C4 and C5 and thrombophlebitis
unrelated to her industrial accident. Said contentions are
supported by the medical report of Mario J. Campagna, dated
April. 28, 1978, attached hereto as  xhibit "A" and the operative
record of May 3, 1978, attached hereto as  xhibit "B".-

(5) It appears to the parties that a bona fide dispute
exists as to the claimant's claim and that the matter should be
settled pursuant to the provisions of ORS 656.289(4) by lump
sum payment of $35,837.87 to claimant by carrier. That claimant
fully understands that said compromise is in full and final
settlement of her claim and that the  mployer's contentions
regarding the non-relationship of her symptomatology shall be
affirmed. Claimant further understands that she accepts that
her industrial injuries have been fully compensated through
benefits paid up to and including the Order of June 27, 1975.

(6) That the denial of the  mployer and its carrier
and the contentions of  mployer set forth in paragraph (4)
above, shall be affirmed.

(7) That claimant's Request for Own Motion Jurisdiction
shall be dismissed with prejudice.

(8) That claimant shall pay all outstanding medical
billings from said settlement proceeds and shall defend and
hold harmless the  mployer and Carrier therefrom.

(9) .That claimant's attorney shall be allowed $2,000.00
attorney fees and costs of litigation, .said sum to be paid from
and not in addition to said settlement proceeds.
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WCB CASE NO. 7G-6043 

SONDRA J. FRAMPTON, CLAH'll\N'l' 
Mark Braverman, Claimant's Atty. 
Souther, Spaulding, Kinsey; Williamson 

& Swabe, Defense Atty. 
Request for Review by Employer 

January 24, 1979 

Reviewed by Board Members \1ilson and Phillips. 

The employer seeks review by the Board of the order of 
the Admini~trative Law Judge (ALJ) whi9h iever~~~ the employer'5 
denial of October 15, 1977 and rem~nded claimant's claim for ag
gravation to it for acceptance and payment of compensation, as 
provided ~y law, and awarded claimant 1 s attorney $1,250.00, pay
able by the employer. 

Claimant worked for the employer from March 1, 1966 to 
August 30, 1974 when the plant ceased operations: During the 
time claimant worked for the employer she never lost time from 
work on account of any job-connected injury; however, in 1967 
she was involved in a motorcycle accident which caused her to 
be off her job for about eight months. ·The motorcycle acci
dent caused numerous injuries, including a fracture of the 
right distal femur. Claimant was treated by Qr. Beckwith, who 
had been claimant's treating physici~n for n~arly 20 years. 

Claimant had two or three non-disabling injuries while 
working for the employer for which she filed claims that were 
accepted. On May 22, 1974 claimant alleges she strained her 
right knee. She was seen the following day by Dr. Beckwith 
and physicc:d therapy treatments were commenced. Dr. Beckwith 
saw claimant again on July 9, 1974 at which time claimant had 
some swelling in the right knee but it was not particularly 
painful nor warm. He did not feel it was necessary for her 
to lose time from 1>rork because of her condition nor did he. 
feel that any surgical intervention was indicated. He believed 
that at that time claimant had recovered from that particular 
accident. 

On August 14, 1976 claimant advised Liberty Mutual In
surance Cornpany, the employer's carrier, that she had aggra
vated her pre-existing condition of her right knee. No medi
cai verification was received until Dr. McLaughlin wrote the 
carrier on October 1, 1976 and expressed his opinion in such 
a way that it was not clear whether claimant was totally un
able to work as a result of her worsened condition. 
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January 24, 1979

SONDRA J. FRAMPTON, CLAI.^IANT
Mark Braverraan, Claimant’s Atty.
Souther, Spaulding, Kinsey, Williamson

& Sv/abe, Defense Atty.
Request for Review by  mployer

WCB CAS NO. 76-6043

Reviev;ed by Board Members Wilson and Phillips.
The employer seeks review by the Board of the order of

the Administrative Law Judcje (ALJ) which rt^yg^g^q CITiPlOYCr’S
denial of October 15, 1977 and remanded claimant’s claim for ag
gravation to it for acceptcince and paymient of compensation, as
provided by lav;, and awarded claimant's attorney $1,250.00, pay
able by the em.ployer.

Claimant worked for the employer from March 1, 1966 to
August 30, 1974 when the plant ceased operations; During the
time claimant worked for the employer she never lost tim.e from
work on account of any job-connected injury; hov/ever, in 1967
she was involved in a motorcycle accident v;hich caused her to
be off her job for about eight m.onths. The motorcycle acci
dent caused numerous injuries, including a fracture of the
right distal femur. Claimant was treated by Dr. Beckwith, who
had been claimant's treating physician for nearly 20 years.

Claimant had two or three non-disabling injuries while
working for the employer for which she filed claims that v^ere
accepted. On May 22, 1974 claimant alleges she strained her
right knee. She was seen the following day by Dr. Beckwith
and physical therapy treatments were coimnenced. Dr. Beckwith
saw claimant again on July 9 , 19 74 at which time claimant had
some sv;elling in the right knee but it v;as not particularly
painful nor warm. He did not feel it was necessary for her
to lose time from work because of her condition nor did he,
feel that any surgical intervention was j.ndicated. He believed
that at that time claimant had recovered from that particular
accident.

m

m

On .August 14 , 19 76 claimant advised Liberty Mutual In
surance Company, the employer’s carrier, that she had aggra
vated her pre-existing condition of her right knee. No medi
cal verification was received until Dr. McLaughlin wrote the
carrier on October 1, 1976 and expressed his opinion in s.uch
a way that it was not clear whether claimant was totally un
able to work as a result of her worsened condition.
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On October 15, 19'76 the carrier wrote to claimant and 
said, based upon Dr. McLaughlin's report, it was apparent 
that claimant's present condition was a result of the 1967 
motorcycle accident and it did not appear that. claimant's em
ployment, specifically the bumping incident of May 22, 1974, 
is a major cause of claimant's current problems. It denied 
claimant's clalm f~r aggravation. 

On September 27, 1976 Dr. Beckwith had advised the car
rier that claimantihad an aggravation of her pre-existing non
industrial caused right knee condition by an industrial injury 
at the employer's plant "on May 23, 1974". He stated that 
there was no question but what claimant's original injury to 
her right knee occurred in the.motorcycle accident in 1967; 
the claimant had apparently been working all the time, but the 
knee was bothering! her considerably more than usual. 

The ALJ found that Liberty Mutual had received the letters 
from Dr. Beckwith and Dr. McLaughlin before it issued its denial. 

The ALJ relied heavily on Dr. Beckwith 1 s opinions, es
pecially the report of February 23, 1977 in which Dr. Beckwith, 
after reviewing his notes and referring to the 1973 and 1974 
on-the-job injuries (both claims therefor accepted as non
disabling), stated: "I don't think there is any question but 
what subsequent injuries in a patient with this type of prob
lem are a materially contributing factor to her present status". 

The ALJ did not find that claimant's testimony added much 
assistance in resolving medical causation; her on-the-job in
jurie5 cau~e~ nQ time loss and were accepted as non-disabling 
claims. He found that she did have right leg swelling and prob
lems and had had such problems ever since her 1967 motorcycle 
accident.. Claimant had a lin1p in the right leg which was one 
inch shorter than her left leg and she admitted that she ceased· 
working because the plant was shut down. Since· the shutdown, 
claimant has limited herself to housework although she has 
applied for jobs. 

~ . Th~ AL~ ~on~luded that Dr. Beckwith was actually saying 
tha~ tne Job 1nJur1es were a material contributing factor to 
the production of a traumatic arthritic and osteoarthritic 
condition ·which made the ultimate surgery (Dr. Beckwith had 
refe~red :~a~mant. to Dr. Cottrell T,'lho performed an osteotomy, 
proxi~al ~1b1a, right, on February 22, 1977) necessary sooner 
than it would have been otherwise. · The ALJ comments that much 
~f Dr. Beck~ith's opinions are contrary to statements on med
~cal_causat1on made by Dr. McLaughlin but he concluded that 
it might be largely a matter of distinguishing between sole 
cause and contributing cause. 
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On October 15, 1976 the carrier wrote to claimant and
said, based upon Dr. McLaughlin's report, it was apparent
that claimant's present condition was a result of the 1967
motorcycle accident and it did not appear that claimant's em
ployment, specifically the bumping incident of Ilay 22, 1974,
is a major cause of claimant's current problems. It denied
claimant's claim for aggravation.

On September 27, 1976 Dr. Beckwith had advised the car
rier that claimant*had an aggravation of her pre-existing non
industrial caused right knee condition by an industrial injury
at the employer's plant "on May 23, 1974". He stated that
there was no question but what claimant's original injury to
her right knee occurred in the - motorcycle accident in 1967;
the claimant had apparently been v/orking all the time, but the
knee was botheringl her considerably more than usual.

The ALJ found that Liberty Mutual had received the letters
from Dr. Beckwith and Dr. McLaughlin before it issued its denial.

The ALJ relied heavily on Dr. Beckwith's opinions, es
pecially the report of February 23, 1977 in which Dr. Beckwith,
after reviewing his notes and referring to the 1973 and 1974
on-the-job injuries (both claims therefor accepted as non
disabling), stated: "I don't think there is any question but
what subsequent injuries in a patient with this type of prob
lem are a materially contributing factor to her present status".

accepted
The ALJ did not find that claimant

assistance in resolving medical causation
juries causs^^ n<? tme loss and were
claims. He found that she did
lems and had had such problems
accident. Claimant had a limp
inch shorter than her left leg
working because the plant was

s testimony added much
her on-the-job in-

as non-disabling
have right leg swelling and prob-
ever since her 1967 motorcycle
in the right leg which was one
and she admitted that she ceased -
shut down. Since the shutdown,

claimant has limited herself to housework although she has
applied for jobs.

The ALJ concluded that Dr. Beckwith was actually saying
that the job injuries were a material contributing factor to
the production of a traumatic arthritic and osteoarthritic
condition 'Whrch made the ultimate surgery (Dr. Beckwith had
referred claimant to Dr. Cottrell who performed an osteotomy,
proximal tibia, right, on February 22, 1977) necessary' sooner
than it v;ould have been otherwise. The ALJ comments that much
of Dr. Beckwith's opinions are contrary to statements on med
ical causation made by Dr. McLaughlin but he concluded that
it might be largely a matter of distinguishing between sole
cause and contributing cause.
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found that it was apparent .that the i967 motorcycle 
accident made claimant's right knee more vulnerable to injury 
on.the job considering the stresses and strains put on the knee 
in-doing such work. The employers· take the employees with all 

·their pre-exiBttng dioubilities and the on-the-job non-di5abling 
injuries suffered by claimant merely accelerated the time for 
the operation on the knee. Therefore, desp~te Dr. McLaughlin's 
opinions and the statements made by Dr. Cottrell, the ALJ gave 
the greatest weight to Dr. Beckwith 1 s opinion to establish 
medical causation and concluded that the denial must be re
versed. 

He.found that under the circumstances no assessment of 
penalties was justified because of the conflicting medical 
opinions. Furthermore, the denial was made promptly after 
the medical verification was received from Dr. McLaughlin. 
Pursuant to the provisions of ORS 656.386(1) he did award 
claimant's attorney a reasonable attorney's fee payable by 
the employer. 

The Board, on de novo review, finds that the denial by 
the employer and its carrier of claimant's claim for an aggra
vation was proper. The Board's findings are based primarily 
upon the medical reports from Dr. McLaughlin and from Dr. 
Cottrell. The ALJ gives considerabie weight to the evidence 

- relating to the alleged injuries between 1971 and 1974. The 
evidence indicates that no 801 form was filed at any time 
prior to the claimant's claim for aggravation based upon an 
incident which occurred on May 22, 1974. The evidence further 
indicates that claimant has made numerous claims for compen
sation, some of which involved her right leg and some_of which 
did not. At no time did claimant suffer any time loss as a 
result of these alleged incidences. 

The preponderance of the evidence establishes that any 
worsening of claimant's right knee condition which necessitated 
the reconstructive· surgery performed by Dr. Cottrell was caused 

bv the malunion of the right femur which resulted in arthritic 
chinges in the right knee and the eventual collapse of the 
merial compartment of the ri~ht knee rath~r tha~ __ by ant minor 
industrial injuries. 

Claimant must prove by a· preponderance of the eviderice 
that she has sustained an aggravation of a compensable injury 
or injuries. Blair v. SAIF, 21 Or App 229. She must pro0e 
that her condition is worse and that her worsened condition 
is caused by her compensable injury. 
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'He found that it was apparent that the 1967 motorcycle
accident made claimant's right knee more vulnerable to injury
on the job considering the stresses and strains put on the knee
in'doing such work. The employers take the employees with all
their pre-existing disabilities and the on-the-job non-disabling
injuries suffered by claimant merely accelerated the time for
the operation on the knee. Therefore, despite Dr. McLaughlin's
opinions and the statements made by Dr. Cottrell, the ALJ gave
the greatest weight to Dr. Beckwith’s opinion to establish
medical causation and concluded that the denial must be re
versed.

He. found that under the circumstances no assessment of
penalties was justified because of the conflicting medical
opinions. Furthermore, the denial was made prom.ptly after
the medical verification was received from Dr. McLaughlin.
Pursuant to the provisions of ORS 656.386(1) he did award
claimant's attorney a reasonable attorney's fee payable by
the employer.

The Board, on de novo review, finds that the denial by
the employer and its carrier of claimant's claim for an aggra
vation was proper. The Board's findings are based primarily
upon the medical reports from Dr. McLaughlin and from Dr.
Cottrell. The ALJ gives considerable weight to the evidence
relating to the alleged injuries between 1971 and 1974. The
evidence indicates that no 801 form was filed at any time
prior to the claimant's claim for aggravation based upon an
incident v/hich occurred on Hay 22, 1974. The evidence further
indicates that claimant has made numerous claims for compen
sation, some of which involved her right leg and some of which
did not. At no time did claimant suffer any time loss as a
result of these alleged incidences.

■ The preponderance of the evidence establishes that any
worsening of claimant's right knee condition which necessitated
the reconstructive surgery performed by Dr. Cottrell was caused

by the malunion of the right femur v;hich resulted in arthritic
changes in the right knee and the eventual collapse of the
medial compartment of the ri^ht knee rather than by any minor
industrial injuries.

Claimant must prove by a- preponderance of the evidence
that she has sustained an aggravation of a compensable injury
or injuries. Blair v. SAIF, 21 Or App 229. She must prove
that her condition is worse and that her worsened condition
is caused by her compensable injury.

#

#
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In this case the medical evidence unanimously reveals 
that any worsening of claimant's condition is the result of 
the natural progression of the severe non-compensable injur
ies sustained in the motorcycle accident in 1967 which included 
a fracture of the right femur. This fracture healed with 
some deformity which caused stress to the medial compartment 
of the knee which in turn resulted in arthritis in that knee 
and the narrowing and collapse of the medial compartment of 
the knee. Both Dr; McLoughlin and Dr. Cottrell clearly stcvted 
that the surgery was required to correct the bone deformity 
resulting from the. non-industrial motorcycle accident.

The Board concludes that there is no specific medical 
evidence that suggests a causal connection between 1971 and 
1974 and claimant's need for surgery to correct the mal
alignment of the femur. Therefore, claimant has failed to 
m.eet her burden of’ proving the compensability of her claim 
for aggravation          
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In this case the medical evidence unanimously reveals 
that any worsening of claimant 1 s condition is the result of 
the natural progression of the severe non-compensable injur
ies sustained in the motorcycle accident in 1967 which included 
a fracture of the right femur. This fracture healed with 
some deformity which caused stress to the medial compartment 
of the knee which in turn resulted in arthritis in that knee 
and the narrowing and collapse of the medial compartment of 
the knee. Both Dr~ McLaughlin and Dr. Cottrell clearly stated 
that the surgery was required to correct the bone deformity 
resulting from the, non-industrial motorcycle accident. 

The Board concludes that there is no specific medical 
evidence that suggests a causal connection between 1971 and 
1974 and claimant's need for surgery to correct the mal
alignment of the femur. Therefore, claimant has failed to 
meet her burden of: proving the compensability of her claim 
for aggravation and the ALJ 1 s order must be reversed and the 
denial by the employer affirmed. 

ORDER 

The order of the ALJ, 1 dated May 24, 1978, is reversed. 

The denial by the employer and its carrier, dated Oct
ober 15, 1976, is approved. 

SAIF CLAIM NO. A 838387 

EVERETT W. GREVE, CLAIY~NT 
Emmons, Kyle, Kropp & Kryger, 

Claimant's Atty. 
SAIF, Legal Services, Defense Atty, 
Order and Own Motion Determination 

January 24, 1979 

Claimant suffered a compensable injury to his right knee 
when he twisted it on March 1, 1961. A medial meniscectomy 
was done by Dr .. Anthony Smith in February 1962. 

In 1962 Restorative Services 
not making a good recovery, but his 
to outweigh the objective findings. 
received an award equal to 45% loss· 

Division noted claimant was 
subjective complaints seemed 
A~ter litigation claimant 

of the right leg.· 

On May 7, 1964 Dr. Slocum performed a patellectomy, ten
don transfer and policing of the previous meniscectorny on claim
ant's right leg. On November 12, 1965 _claimant received an 
additional award of 45% giving him a total of 90% loss function 
of the right leg. 

-297-

and the ALJ's order must be reversed and the
denial by the employer affirmed.

ORD R

m

The order of the ALJ,| dated May 24, 1978, is reversed.
The denial by the employer and its carrier, dated Oct

ober 15, 1976, is approved.

SAIF CLAIM NO. A 838387
 V R TT W. GR V , CLAIMANT
 mmons, Kyle, Kropp & Kryger,

Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Order and Own Motion Determination

January 24, 1979

m

Claimant suffered a compensable-injury to his right knee
when he twisted it on March 1, 1961. A medial meniscectomy
was done by Dr.. Anthony Smith in February 1962 .

In 1962 Restorative Services Division noted claimant was
not making a good recovery, but his subjective complaints seemed
to outweigh the objective findings. After litigation claimant
received an award equal to 45% loss’ of the right leg.

On May 7, 1964 Dr. Slocum performed a patellectomy, ten
don transfer and policing of the previous meniscectomy on claim
ant's right leg. On November 12, 1965 .claimant received an
additional award of 45% giving him a total of 90% loss function
of the right leg.
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Dr. Slocum, on March 5, 1970, indicated that claimant 
showed significant atrophy, reduced strength, tenderness and 
instability. Claimant was wearing a brace. He recommended a 
possible arthrodesis of the knee but claimant was unwilling to 
undergo any further procedures because of the poor results from 
prior operations. 

Dr. Woolpert, on February 7, 1978, indicated that claim
ant would obtain better results!from an exercise program than 
from any exten?ive conservative or surgical measures. In his 
January 1978 report he had indicated that claimant's back con
dition was secondary to his knee injury. 

On November 7, 191·s the Orthopaedic Consul tan ts indi
cated claimant had a significantly impaired right knee and 
leg. They also found a tender low back and attributed this 
to his injury. Physical impairment to the low back was mini
mal. Claimant complained of neck pain a~d headaches but the 
physicians could find no relationship between these complaints 
and the 1961 industrial injury. 

On July 25, 1978 claimant, by and through his attorney, 
requested that the Board exercise its own motion jurisdiction 
and reopen his claim for time loss benefits from January 23, 
1978 and.until the claim is closed and further to provide 
claimant with medical care and treatment or, alternatively, 
to find claimant permanently and totally disabled. The Board 
submitted the entire record, including the reports from Dr. 
Woolpert and the Orthopaedic Consultants, to the Evaluation 
Division of the Norkers 1 Compensation Department and asked for 
a re-evaluatiort of cl.aimant 1 s present condition. 

The Evaluation Division, on January 10, 1979, recommended 
tha~ claimant receive no additional permanent partial disability 
for his right leg; he had been adequately compensated with the 
awards totalling 90% loss of that leg. They felt that claimant 
had not suffered significant damage to his low back and, 
therefore, compensation was not warranted for that condition. 
Because no true aggravation has occurred and no active treat
ment given, the Evaluation Division recommended no time loss 
benefits were indicated. 

The Board concurs with these recommendations. 

ORDER 

The claimant's petition for own motion relief pursuant 
to ORS 656.278 received by the Board on August 30, 1978 is 
denied. Claimant is granted no additional compensation, 
either for temporary total disability or permanent partial 
disability. 
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Dr. Slocum, on March 5, 1970, indicated that claimant

showed significant atrophy, reduced strength, tenderness and
instability. Claimant was wearing a brace. He recommended a
possible arthrodesis of the knee but claimant was unwilling to
undergo any further procedures because of the poor results from
prior operations.

Dr. Woolpert, on February 7, 1978, indicated that claim
ant would obtain better resultsJfrom an exercise program than
from any extensive conservative or surgical measures. In his
January 1978 report he had indicated that claimant's back con
dition was secondary to his knee injury.

On November 7, 1978 the Orthopaedic Consultants indi
cated claimant had a significantly impaired right knee and
leg. They also found a tender low back and attributed this
to his injury. Physical impairment to the low back was mini
mal. Claimant complained of neck pain and headaches but the
physicians could find no relationship between these complaints
and the 1961 industrial injury.

m

On July 25, 1978 claimant, by and through his attorney,
requested that the Board exercise its own m.otion jurisdiction
and reopen his claim for time loss benefits from January 23,
1978 and until the claim is closed and further to provide
claimant with medical care and treatment or, alternatively,
to find claimant permanently and totally disabled. The Board
submitted the entire record, including the reports from Dr.
Woolpert and the Orthopaedic Consultants, to the  valuation
Division of the Workers' Compensation Departm.ent and asked for
a re-evaluation of claimant's present condition.

The  valuation Division, on January 10, 1979, recommended
that- claimant receive no additional permanent partial disability
for his right leg; he had been adequately compensated with the
awards totalling 90% loss of that leg. They felt that claimant
had not suffered significant damage to his low back and,
therefore, compensation was not warranted for that condition.
Because no true aggravation has occurred and no active treat
ment given, the  valuation Division recommended no time loss
benefits were indicated.

The Board concurs with these recommendations.
ORDER

m

The claimant's petition for own motion relief pursuant
to ORS 656.278 received by the Board on August 30, 1978 is
denied. Claimiant is granted no additional compensation,
either for temporary total disability or permanent partial
disability.

#
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SAIF CLAIM NO. DA 756944 

LOUIS HARON, CLAIMANT 
A.C. Roll, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
own Motion 1'~_te,min9tt~9n 

January 24, 1979 

Claimant sustained an injury to his right knee on August 
28, 1959. Awards granted in 1962 and 1965 gave claimant a' 
total equal to 45%; loss of the right leg·. By an Own Motion 
Order, dated May 2!3, 1975, the claim was reopened for further 
treatment and•·tirne loss ... benefits. 

Claimant und_erwent surgery twice after the reopening of 
his claim and his knee is now solidly fused in a position of 
10 degrees of fle~ion. The Orthopaedic Consultants, on Septem
ber 22, 1978, indicated that claimant was medically stationary 
and he could continue working at his present occupation. They 
felt his total loss of fun~tion of the right l~g due to the 
industrial injury was 50%. · 

Claimant is presently working as an assistant service 
manager for a local auto dealership. 

On November 13, 1978 the Fund requested a determination 
of claimant's present disability. The Evaluation Division of 
the Workers' Compensation Department recommended that claimant 
be granted further tempor~ry total disability from Decewber 17, 
1974 through November 1, 1978, less. any time worked and com
pensation equal to 5% loss of the right leg for a total of 50%. 

The. Board concurs with this recommendation. 

ORDER 

Claimant is hereby awarded compensation for temporary 
total disabilij:.:y from December 17, 1974 through Noverrber 1, 
1978, less time worked, and compensation equal to 5% loss of 
the right leg. These awards are in addition to any previous 
awards granted in this claim; however, some of the compensa
tion for temporary total disability for this period has already 
been paid. 

Claimant's attorney was awarded as a reasonable attor
ney's fee a sum equal to 25% of any increased compensation 
for temporary total disability up to $150 by the Own Motion 
Order of May 23, 1975. Claimant's attorney is now awarded 
~s a reasonable attorney's fee a sum equal to 25% of the 
increased compensation for permanent partial disability 
granted by this order, not to exce~d $2,300. 
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January 24, 1979

LOUIS HARON, CLAIMANT
A.C. Roll, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Own notion Dotetminstion

SAIF CLAIM NO. DA 756944

Claimant sustained an injury to his right knee on August
28, 1959. Awards granted in 1962 and 1965 gave claimant a
total equal to 45%| loss of the right leg'. By an Own Motion
Order, dated May 2:3, 1975, the claim was reopened for further
treatment and' time loss“*benefits. “ •

Claimant underwent surgery twice after the reopening of
his claim and his knee is now solidly fused in a position of
10 degrees of flexion. The Orthopaedic Consultants, on Septem
ber 22, 1978, indicated that claimant was medically stationary
and he could continue working at his present occupation. They
felt his total loss of function of the right leg due to the
industrial injury was 50%.'

Claimant is presently working as an assistant service
manager for a local auto dealership.

On November 13, 1978 the Fund requested a determination
of claimant's present disability. The  valuation Division of
the V'/orkers' Compensation Department recommended that claimant
be granted further temporary total disability from DecemiDer 17,
1974 through November 1, 1978, less- any time worked and com
pensation equal to 5% loss of the right leg for a total of 50%.

The. Board concurs with this recommendation.
ORD R

Claimant is hereby awarded compensation for temporary
total disability from December 17, 1974 through Novem±)er 1,
1978, less time worked, and compensation equal to 5% loss of
the right leg. These awards are in addition to any previous
awards granted in this claim; hov;ever, some of the compensa
tion for temporary total disability for this period has already
been paid.

Claimant's attorney was av;arded as a reasonable attor
ney's fee a sum equal to 25% of any increased compensation
for temporary total disability up to $150 by the Own Motion
Order of May 23, 1975. Claimant's attorney is now awarded
as a reasonable attorney's fee a sum equal to 25% of the
increased compensation for permanent partial disability
granted by this order, not to exceed $2,300.
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CASE NO. 76-3429 

JERRY HOAG, CLAIMANT 
Harold W. Adams, Claimant's Atty. 
Order on Remand 

January 24, 1979 

On April 29,-1977 a Referee entered an Opinion and 
Order granting claimant an award for permanent total disabil
ity. The employer sought Board review and, on December 12, 
1977, the Board entered its ·Order on Review which modified 
the Referee's order to the extent that claimant 1 s award was 
reduced to 128° of a maximum of 320° for 40% unscheduled per
manent disability. 

Claimant sought judicial review and, on November 6, 
1978, the Oregon Court of Appeals issued its opinion and 
order which modified the award made by the Board and found 
~laimant to be entitled to an award of 288° of J mJ~imum or 
320° for unscheduled disability. 

On January 15, 1979 the Board received a mandate from 
the Court of Appeals directing it to issue an order in con
formance with the opinion and order of November 6, 1978. 

ORDER 

The Board's Order. on Review, dated December 12, 1977, . 
is modified and claimant is awarded 288° of a maximum of 320° 
for unscheduled partial disability. This is in lieu of all 
previous awards granted claimant for his injury of February 
l, 1973. 

WCB CASE NOS. 77-6782 
78-1485 

PAMELA S. KESE~, CLAIM.Z\NT 
Galton, Popick & Scott, Claimant's Atty. 
Souther, Spaulding, Kinsey, Williamson 

& Schwabe, Defense Atty. 
Jones, Lang, Klein, Wolf & Smith 

Employer's Atty. 
Request for Review by EBI Co. 
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J RRY HOAG, CLAIMANT
Harold W. Adams, Claimant's Atty.
Order on Rem.and

On April 29,-1977 a Referee entered an Opinion and
Order granting claimant an award for permanent total disabil
ity. The employer sought Board review and, on December 12,
1977, the Board entered its -Order on Review which modified
the Referee's order to the extent that claimant's award was
reduced to 128° of a maximum of 320° for 40% unscheduled per
manent disability.

Claimant sought judicial review and, on November' 6,
1978, the Oregon Court of Appeals issued its opinion and
order which modified the a\-;ard made by the Board and found
claimant to be entitled to an award of 288° of a maximum of
320° for unscheduled disability.

On January 15, 1979 the Board received a mandate from
the. Court of Appeals directing it to issue an order in con
formance with the opinion and order of Novemiber 6, 1978.

ORD R

WCB CAS NO. 76-3429 January 24, 1979

O

The Board's Order, on Review, dated December 12, 1977,
is modified and claimant is awarded 288° of a maximum of 320°
for unscheduled partial disability. This is in lieu of all
previous av;ards granted claimant for his injury of February
1, 1973.

O

WCB CAS NOS. 77-6782
78-1485

January 24, 1979

PAM LA S. K S R, CLAIMANT
Galton, Popick & Scott, Claimant's Atty.
Souther, Spaulding, Kinsey, Williamson

& Schwabe, Defense Atty.
Jones, Lang, Klein, Wolf & Sm.ith

 mployer's Atty.
Request for Reviev; by  BI Co.
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Revi_ewed by Board Members Wilson and Moore. 

Emp_loyee Benef-i ts Irysu~~p.9.e Comp.any requested re\:'iew by 
the Board of the Administrative·'taw Judge Is (ALJ) order which 
approved the clenfa~f'.-Sf-Safeco Insurance' Company -for claimant Is 

· claim for aggravath.on of her 1974 inj_ury and remanded the . 
claim claimant filkd again~t EBI for an injury sustained on· 
May 6, 1977 to EBI: to be accepted for the payment of compen
sation, as pr_ovided by law... The AJ~J also a~sessed penalties 
and, payment of att1orney 1 s ~ees agai_ns_t_ EBI together wi.th time· 
loss compensation .for the period of approximately fou:r; day.s · · 
between the time cbmpensation was ceased and the issuance of 

_ th_e denial let~er fY _EBI. . . 

Claiffi:ant co1mmenced working :Eor the employer during ApriJ 
19.7 3. On October !29, 19 74 ,claimant fell while handling maga
zines. She was se~n two diys later by Dr. ·oinneeh who noted 
that her .bilateral! leg pain complaints were somewhat unusual 
inasmuch as her exlami.pation indicated ·her main proble,m was wi tr 
her back. Claimant was off work and received back treatment 
for four or five weeks. She filed a claim whic_h was accepted· 
by Safeco Insurance· Compa,ny (Safe.cci) , who was the employer I s 
carrier at that time, and the ·claim was ultimately closed _by 
a Determination Order, dat~d January 21, 1975, which awarded 
claimant compensation for temporary total d1.sabi~i~y from. Oct
ober 31, 1974 through Decerober 3, 1974. Claimant did-not ap
peal from th~ Determinatiory Otder. 

/., . 
Claimant returned to work at the same job for the same 

employer .. o~· May 9, 1977 claimant called in sick' and on May 
21 she filed a claim which·~as accepted as a disabling injuiy 
by EBI who was then furnishin~ workers' compensation coverage• 
to the employer. The claim was first accepted by EBI .and tem
porary total disability be~efits were paid ?ntil October 20, 
19 77. 

On October 24, 1971 th~ claim was ~enied by EBI on the 
arounds that ·the inVestiaation made'by it indicated that the 
inj liry did not arise out~ of or in the cours·e of claimant I s 
employment. 'Claimant then .·filed a claim for aocravatio'n · bf 
the 1974 injury against Safeco. S~fe'co promptly denied the 
claim. 

Claimant contends that there was- unreasonable delay on 
the part of ·EBI in denying·her claim, alleging it knew of the 
May 6 claim on May 9 but p~id her no time loss benefits until 
June 2, 1977; Clai~ant alio ~ontend~ that payment of ~ime las~ 
benefits should not have ceased on October-20, 1977 which was 
four days prior to the den~al - letter from EBI. She request,-ed · 
time loss plus a penalty equal to· -25% of such time loss fo-r 
those four days. Claimant:also contended that the May 6, 1977 
incident was _both an aggravation ai:id a new injury and the time 

· loss, medical bi·lls and attorney fees were the responsibiTity 
of each separate carrier. · 
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Reviewed by Board Members Wilson and Moore.

D  m.ployee Benefits Insurance Company requested review by
the Board of the Administrative'Law Judge's (ALJ) order which
approved the denial’B™Safeco Insurance Company 'for claimant's
claim for aggravation of her 1974 injury and remanded the
claim claimant filed against  BI for an injury sustained on
May 6, 1977 to  BI! to be accepted for the payment of compen
sation, as provided by law.. The ALJ also assessed penalties
and'payment of attorney's fees against  BI together with time
loss compensation for the period of approximately four days
between the time compensation was ceased and the issuance of ,•
the denial letter by. BI. .

Claimant commenced working for the employer during April
19.73. On October l29, 1974 .claimant fell while handling maga
zines. She was se'en two days later by Dr. Dinneen who noted
that her bilateral’ leg pain complaints were somewhat unusual
inasmuch as her examination indicated -her main problem was witl"
her back. Claimant was off work and recei.ved back treatment
for four or five weeks. She filed a claim which was accepted'
by Safeco Insurance Company (Safeco), who was the employer's
carrier at that time, and the 'claim was ultimately closed by
a Determination Order, dated Janua.ry 21, 1975 , which awarded
claimant compensation for temporary total disability from, Oct
ober 31, 1974 through December 3, 1974. Claimant did not ap
peal from the Determination Order.

Claimant returned to work at the same job for the same
employer. On May 9, 1977 claimant called in sick and on May
21 she filed a claim which'was accepted as a disabling injury
by  BI who was then furnishing v/orkers' com.pensation coverage-
to the employer. The claim was first accepted by  BI .and tem-
porarv total disability benefits were paid until October 20,1977.^ • • ■ ' ■

On October 24, 1977 the claim was denied by  BI on the
grounds that the investigation made' by it indicated that the
injury did not arise out of or in the cours'e of claimant's
emiployment. ’Claimant then.filed a,claim for aggravatio'n of
the 1974 injury against Safeco. Safeco promptly denied the
claim.

C
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The ALJ found that on March 17, 1916 claimant filed a 
second claim for her October 29, 1974 injury. She had seen 
Dr. Schuler the day before and he reported her low back pain 
had never left her but was getting worse and extending into 
her ~pine and .neck, causing headaches. Claimant received 
conse_rvative treatment and her syl!lpto~s cleared up. 

The ALJ found no evidence to indicate claimant missed 
work or that she sought medical attention.from Dr. Schuler .. 
after March 16, 1976 hntil she was admitted to the Pdrtland 
AJ.ven t'is t Hospi ta'i. by' a· gyn~c 1cilogi~ t fo~ a hy.~ ~erectomy. He 
''found that ciainfant worked continuously until the hospitali
zation and that there had been no change in her job, no acci
dent or no incident.. 

. After claimant was re.leased frci"m the hospital she re
turned to work in September 1976 and during that month '.her 
job changed from that of driving truck to working in a ware
house with only part time ·truck driving; this was a lighter 
job but it did require constant bending, stooping and lifting 
bf 30 to 40 pounds. Claimant itated she had no problem with 
this job and worked from September 1976 until May 1977 with 
minima._1 intermittent pain in her back ~nd 'legs. 

Dr. Schtiler was of the opinion'that claimant•~ condition 
h~d improved; furthermore, during this time claimant was exam
ined-"·a t . the_".~,rn,<!l,1.1},J-r-.ira~ 'Gl~ni ~. -~10.tjg:-~_wi·~1:1::·a'l l · ~he C)the:r:,. ~mploy_ees 
and, as a result of the exarr\iriation, was qualified to dontinue 
working at all types of employment except those which involved 
heavy lifting or·repetitive bending. Clai"mant continued to 
work. 

On May 6, 1977 claimant felt pain ~r ~er upper ·back and 
shoulder~; she did not see a doctor but fini~hed her work 
shi~t. May the 6th was a Friday-and claimant did not w6rk 
the follow·ing two days although she stated• that on s·atu_rday 
morning she was itiff and had trouble getting out of bed. 
She testified that the pai~ was greater ~hari it h~d been }n 
1974. bn Monday, the 9th, she called her !=mployer and on 
the··following day she saw Dr. s·chuler· who confirmed that 
::la·imant had been very active in playing softball; at first 
~e-attributed her problem to carrying a T.V. set but he 
l~ter.discbunted that lnc~dent. ·Di.Schuler hospitalized 
::laimant for seieral days during May because of the acute 
=Xacerbation of her back·prQblems. 

The .employer invited claimant to se~k another medical 
)piniqn from Qr.·Rankin. Dr. Rankin's findings were approx
imately the s~me as·or. Schuler's. In Octbber 1977 Dr. 
3chuler £o~nd. no atrophy; claimant had reg~ined almost all 
:hat she had· lo-st neurolociically from th'e 1a·st incident and 
3he was-ad~ised to find lighter work. 
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The ALJ found that on March 17, 1976 claimant filed' a
second claim for her October 29, 1974 injury. She had seen
Dr. Schuler the day before and he reported her low back pai'n
had never left her but was getting worse and extending into
her spine and neck, causing headaches. Claimant received
conservative treatment and her symptoms cleared up.

The ALJ found no evidence to indicate claimant missed
work or that she sought medical attention ,from Dr. Schuler ••
after March 16, 1976 until she was admitted to the Portland
Adventist Hospital by a gynecologist for a hysterectomy. He
found that claimant worked continuously until the hospitali
zation and that there had been no change in her job, no acci
dent or no incident.

• After claimant was released from the hospital she re
turned to work in September 1976 and during that month her
job changed from that of driving truck to working in a ware
house with only part time truck driving; this was a lighterjob but it did require constant bending, stooping and lifting
of 30 to 40 pounds. Claimant stated she had no problem with
this job and worked from September 1976 until May 1977 with
minimal intermittent pain in her back and 'legs.

Dr. Schuler was of the opinion'that claimant's condition
had improved; furthermore, during this time claimant was exam-
ined-'^ at they.Tn.duStrial Clinic’ al6ng;-'with’ a’H' the other, employees
and, as a result of the examination, was qualified to continue
working at all types of emiployment except those which involved
heavy lifting or‘repetitive bending. Claim.ant continued to
work.

On May 6, 1977 claimant felt pain 'in her upper back and
shoulders; she did not see a doctor but finished her work
shift. iMay the 6th was a Friday-and claimant did not work
the following two days although she stated- that on Saturday
morning she was stiff and had trouble getting out of bed.
She testified that the pain was greater than it had been in1974. bn Monday, the 9th, she called her employer and on
the -following day she saw Dr. Schuler' who confirmed that
claimant had been very active in playing softball; at first
ae-attributed her problem to carrying a T.'V. set but he
later discounted that incident. ' Dr. Schuler hospitalized
claimant for several days during May because of the acute
sxacerbation of her back'problems.

The employer invited claimant to seek another medical
opinion from pr.•Rankin. Dr. Rankin's findings were approx
imately the same as'Dr. Schuler's. In October 1977 Dr.
Schuler found, no atrophy; claimant had regained almost all
ihat she had lost neurologically from the last incident and
she was-advised to find lighter work.

€
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ALJ concluded that claimant had suffered a new in
dependent industrial injury on May 6, 1977, therefore, the 
responsible carrier for that injury was EBI, to.whom he re
manded claimant's claim. The ALJ also denied claimant's claim 
for temporary total disability benefits in connection with 
the claim which she filed in March 1976 for the October 1974 
injury on the"-grounds··-that there was no,_e\;idence of any time 
loss suffered by claimant as a result of that industrial injury. 

The ALJ found that the preponderance of the evidence 
~upported a finding of a causal relationship between claimant's 
pres·ent disability and the incident of May 6, 1977. Subse
quent to the 1974 industrial injury claimant had been rela~ 
tively stable until May 6, 1977. She had been able to work 
and although she ~as not completely symptom free she had been 
able to take care1of her h6usehold duties and play softball. 
He concluded that the May 6, 1977 injury precipitated the 
deterioration of her low back w0ich ult_imately led to the 
hospitalization of claimant on May.26, 1977. 

He further found that the evidence indicated the em
ployer did not have notice sufficient to subject it .to pen
alties and attorney's fees simply because claimant made a 
phone call on. May 9 st.a ting she was si~k. with a cold and had 
a back pain. Compensation for temporary total disability 
should have commenced within 14 days after the receipt of the 
claim signed by claimant on May 21, 1977 and EBI should have 

continued to pay such benefits until it denied the claim. 
The ALJ found that it failed to~do this by approximately . 
four days, therefore, claimant was entitled .to compensation 
for temporary total disability for that period and penalties 
and attorney 1 s fees were justified. · 

i 

The Board, on de nova review, concurs in the findings 
and conclusions of the ALJ. Clainant 1 s recovery from her 
October 1974 injury was virtually complete; she returned to 
the sa~e job and lost no time from that job until July 1976. 
when she was hospitalized for an unrelated problem. The 
job to which she returned in September 1976 was strenuous 
but she still lost no time from that employment until she 
was injured on May 6, 1977. 

In affirming the ALJ's order, the Board relies on the 
rulings of the Oregon Court of Appeals made in Minriesota Min~ 
ing· and Manufacturing Company v. SAIF, 27 Or App 747 (1976), 
and Smith v. Ed's Pancake House, 27 Or App 361 (1976). In 
both of these cases the Court of Appeals affirmed Larson's .. 
statement of the "last injurious· e:-:posure" rule which has·· 
been discussed in many previous Board orders, 
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The ALJ concluded that claimant had suffered a new in

dependent industrial injury on May 6, 1977, therefore, the
responsible carrier for that injury was  BI, to whom he re
manded claimant's claim. The ALJ also denied claimant's claim
for temporary total disability benefits in connection with
the claim which,she fijed in March 1976,f.or the October ,1974
injury on the grounds that there was no evidence of any time
loss suffered by claimant as a result of that industrial injury

The ALJ found that the preponderance of the evidence
supported a finding of a causal relationship between claimant,'s
present disability and the incident of May 6, 1977. Subse
quent to the 1974 industrial injury claimant had been rela
tively stable until May 6, 1977. She had been able to work
and although she was not completely symptom free.she had been
able to take care lof her household duties and play softball.
He concluded that the May 6, 1977 injury precipitated the
deterioration of her low back which ultimately led to the
hospi,talization of claimant on May, 26, 1977.

He further found that the evidence indicated the em
ployer did not have notice sufficient to subject it -to pen
alties and' attorney's fees simply because claimant made a
phone call on May 9 stating she was sick.with a cold and had
a back pain. Compensation for temporary total disability
should have commenced within 14 days after the receipt of the
claim signed by claimant on May 21, 1977 and  BI should have
continued to pay such benefits until it denied the claim.
The ALJ found that it failed to do this by approximately
four days, therefore, claimant was entitled .to compensation
for temporary total disability for that period and penalties
and attorney's fees were justified.

The Board, on de novo review, concurs in the findings -
and conclusions of the ALJ. Claimant's recovery from her
October 1974 injury was virtually complete; she returned to
the sam.e job and lost no time from that job until July 1976.
when she v/as hospitalized for an unrelated problem,. The
job to which she returned in September 1976 was strenuous
but she still lost no timie from that employmtent until she
was injured on May 6, 1977,

In affirming the ALJ's order, the Board relies on the
rulings of the Oregon Court of Appeals m.ade in Minnesota Min
ing’ and Manufacturing Company v. SAIF, 27 Or App 747 (1976),
and Smith v.  d's Pancake House, 27 Or App 361 (1976). In
both of these cases the Court of Appeals affirmed Larson' s.,
statement of the "last injurious exposure" rule which has.
been discussed in many previous Board orders.
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it to say that Larson states, in part, that the 
"l"ast injurious exposure" rule in successive injury cases 
places full liability on the carrier covering the risk at the 
time.of the most recent injury that bears causal relation to 
the disability unless the Second injury takes the form of 
merely a recurrence of the first and does not contribute even 
slightly to ~he .causation of the disabling condition. 

ORDER 

The order of the ALJ, dated ·.May 19, 1978, is affirmed. 

tialman~ 1s'a~~ornev is a~ard~d as a reasonable attar-
. J 

r.ey'•s fee ·for his services at Board .. review a sum of $100, pay-
able by EBI Company. 

WCB CASE NO. 76-4285 

BERTIL E. LUNDMARK, CLAIMANT 
Cheney & Kelley, Claimant's Atty. 
Lindsay, Nahstoll, Hart, Neil & 

Weigler, Defense Atty. 
Own Motion Order 

January 24, 1979 

,In Nc;ivember 1977 claimant, by.-..... and· through his ·attorney, Q 
requested the Board to exercise its-own motion jurisdiction 
and reopen his ~laim for an industrial injury sustained on 
April 15r 1948 while employed by C.J. Montag Construction Com-
pany. It was !'!.Oi: until Ju::e 16, 1978 that th.-~ Board was made 
aware of the fact that suc!1 an application for own motion re-
lief had been made and, after searching its files the Board 
was unable to find the letter and its attachments. On June 
16, 1978 the Board asked claimant 1 s attorney to duplicate his 

<v3::etter of request and the enclosures. 

,.-

: ·., B·oard 
~. '. ently 

q~est 

On December 19, 1978 claimant's attorney furnished the 
with a complete set of the medical reports which appar
had been lost in the mail, and renewed claimant's re
for own motion relief. 

On January 5, 1979 the Board received a letter from the 
attorney for Argonaut Insurance Company which was the carrier 
for an employer for whom claimant worked until mid-August 1975 
and against whom the claimant had filed a claim for aggrava
tion which had been denied (WCB Case No. 76-4285). 

0 

Suffice it to say that Larson states, in part, that the
"last injurious exposure" rule in successive injury cases
places full liability bn the carrier covering the risk at the
time of the most recent injury that bears causal relation to
the disability unless the second injury takes the form of
merely a recurrence of the first and does not contribute even
slightly to the causation of the disabling condition.

G
ORD R

The order of the ALJ, dated May 19, 1978, is affirmed.
claimant *s attorney is awarded as a reasonable attor

ney'-s fee -for his services at Board, review a sum of $100, pay
able by  BI Company.

WCB CAS NO. 76-4285 January 24, 1979
B RTIL  . LUNDMARK, CLAIMANT
Cheney & Kelley, Claimant's Atty.
Lindsay, Nahstoll, Hart, Neil &

Weigler, Defense Atty.
Own Motion Order

-In November 1977 claimant,- by.A-and- through his'attorney,
requested the Board to exercise its own motion jurisdiction
and reopen his claim for an industrial injury sustained on
April 15^ 1948 while employ'od by C.J. Montac Construction Com
pany. It was nor until June 16 , 19 78 that the Board was made
aware of the fact that such an application for own motion re
lief had been made and, after searching its files the Board
was unable to find the letter and its attachments. On June
16, 1978 the Board asked claimant's attorney to duplicate his
^letter of request and the enclosures.
" 'hjs- On December 19 , 19 78 claimant's attorney furnished the
Board with a complete set of the medical reports which appar-
.ently had been lost in the mail, and renewed claimant's re
quest for own motion relief.

On January 5, 1979 the Board received a letter from the
attorney for Argonaut Insurance Company which was the carrier
for an em.ployer for whom claimant worked until mid-August 1975
and against whom the claimant had filed a claim for aggrava
tion which had been denied (WCB Case No. 76-4285).

G

G
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The letter· from the carriei's attorney furnished the 
Board with additional medical reporti, however, the set of 
medicals furnished•by both the claimant's attorney and the 
carrier's attorneylcontained a report from Dr. John Harder, 
dated February 11, 1977, which expressed his opinion ~hat 
claimant's conditiqn requiring the surgery which he per
formed on January 23, ·1976 wa~ definitely caused from pre-· 

• • , • I • 

vious 1nJur1e~ to 9la1mant's knee based on the reports. from 
Dr. Dammasch in 1949, 1950 and 1951. He said it was his 

,opinion that claimqnt's kne~ p~obl~m ~~t~nit~ly w~~ ~ -~~
sidual from his old injury. 

At the time of.claimant's original injury his claim 
was closed with an award for permanent partial disability 
equal to 55% loss function of a leg~ 

. . . I ·- . . 

· Claimant's counsel discussed the matter with the claim 
director for the siate Accident Insrirance Fund who confirmed 
that if there was ~edical evidence relating the surgery in 
1976 to claimant's 1948 injury the Fund would give consider-· 
ation to accepting the claim. 

Based upon a review of all the medicals whi6h date back 
to the original inJury of 1948 and are as recent as February 
11, 1977, the Board concludes that the skiving of the patella 
and the complete synovectomy which was performed by Dr. Harder 
on J~nuary 23, 1976 was related to-claimant's 1948 industria~ 
injury and is the }esponsibility of the State Accident Insur
·ance Fund, the sucdessor to the State Industrial Acci~ent 
Corrn11ission which w4s furnishing coverage to the employer at 
the time of the 1948 injury. 

ORDER 

Claimant's claim for his industrial injury sustained o·n 
April 15, 1948 andld~signated as Claim No. A 81412 is hereby 
remanded to the State Accident Insurance Fund to be accepted 
and for the paymen~ of compensation, as provided by law, com
ffiencing on Januaryl23, 1976 and ~ntil the claim is ~g~in c~osed 
pursu~nt to the pr0visions of ORS 656.278. · , •. . 

I . . . 

Claimant's attorney is hereby granted as a reasonable 
attorney's fee a svm equal to 25% of 'the increased compensation 
for temporary total disability granted by this order, payable 
out of said compensation as paid, not to exceed $500. 

-305-

o

©

©

carrier s attorney
dated February 11,

The letter' from the carrier's attorney furnished the
Board with additional medical reports, however, the set of
medicals furnished-by both the claimant's attorney and the

contained'a report from Dr. John Harder,
1977, which expressed his opinion that

claimant's condition requiring the surgery which he per-'
formed on January 23, 1976 was definitely caused from pre-'
vious injuries to claimant's knee based on the reports, from
Dr. Dam.masch in 1949, 1950 and 1951. He said it was his
opinion that claimant's knee prob^^fi] ^
sidual from his old injury.

At the time
was closed with an

of .'claimant's original injury his claim
award for permanent partial disability

equal to 55% loss function of a leg.
Claimant's counsel discussed the matter with the claim

director for the S1*ate Accident Insurance Fund who confirmed
that if there was medical evidence relating the surgery in
1976 to claimant's
ation to accepting

1948 injury the Fund would give consider-
the claim.

Based upon a review of all the medicals which date back
to the original injury of 1948 and are as recent as February
11, 1977, the Board concludes that the skiving of the patella
and the complete synovectomy which was performed by Dr. Harder
on January 23, 1976 was related to ■ claimant's 1948 industrial-
injury and is the responsibility of the State Accident Insur-
■ance Fund, the successor to the State Industrial Accident
Commission which was furnishing coverage to the employer at
the time of the 1948 injury. ' •

ORD R
Claim.ant's claim for his industrial injury sustained on

April 15, 1948 and designated as Claim No. A 81412 is hereby
rem.anded to the State Accident Insurance Fund to be accepted
and for the paymeni: of compensation, as provided by law, commencing on January|23, 1976 and until-the claim is again- closed
pursuant to the. provisions of ORS 656.278. .

Claimant's attorney is hereby granted as a reasonable
attorney's fee a sum equal to 25% of 'the increased compensation
for temporary total disability granted by this order, payable
out of said compensation as paid, not to exceed $500.
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CASE NO. 77-2965 

JOHN D. MCCARTER, CLAIMANT 
Robert A. Lucas, Claimant's Atty. 
Souther; Spaulding, Kinsev, Williamson 

& Schwabe, Defense Atty. 
Frank Moscato, Employer's Atty. 
Order 

January 24, 1979 

On January 4, 1979 the employer, Crown Zellerbach Corp
oration, by and through one of its attorneys, moved for~ dis~ .. 
missal of the request for Board review by the employer, Hearin 
Products, and its carrier, Employers Insurance of Wausau, of 
the Second Amended Opinion and.Order of the Administrative 
Law Judge (ALJ) dated August 29, 1978. 

The employer, Crown Zellerbach, contends that the re
quest was not timely filed, i.e., the Opinion and Order was 
initially dated August 14, 1978 and the subsequent amended 
opinion and orders did not affect any of the rights of the 

parties, therefore, the issuances of said opinion and orders 
would not extend the 30 days wit!lin which the request for 
review had to be filed. Crown Zellerbach also contended that 
the request was not actually received by the Board until Oct
ober 4, 1978 which was more than 30 days after any of the 

,:··orders•·were .... issued-and :f-urther ,moved for a dismissal of the 
request on the groW1d and for th~ reason that it was at no 
time a party to WCB Case 'No. 77-2965. 

The attorney for Employers Insurance of Wausau filed 
a memorandum in opposition to the motion to dismiss wherein 
he stated that the request for review was filed on September 
27, 1978 and received by the Board on September 28, 1978. In 
support of this statement·the Board was furnished a copy of 
the request for review to which was attached a proof of ser
vice indicating that_ the request had been filed on all parties 
who had appeared before the ALJ at the hearing and that said 
copies of the request for review were mailed on September 27, 
1978; also, a copy of the registered mail card indicating that 
it had been received by the Board on September 28, 1978. 

The Board concludes that the two amended opinion and 
orders of the ALJ did materially affect the rights of the 
parties and extended the 30 days within which to file a re
quest for review by the Board of the· latest opinion and order; 
therefore, the request which the Board received on September 
28, 1978 was timely. 
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WCB CAS NO. 77-2965
JOHN D. MCCART R, CLAIMANT
Robert A. Lucas, Claimant's Atty.
Souther, Spaulding, Kinsey, Williamson

& Schwabe, Defense Atty.
Frank Moscato,  mployer's Atty.
Order

January 24, 1979
#

On January 4, 1979 the employer.. Crown Zellerbach Corp
oration, by and through one of its attorneys, moved for a dis-.
missal of the request for Board review by the employer, Hearin
Products, and its carrier,  mployers Insurance of Wausau, of
the Second Amended Opinion and .Order of the Administrative
Law Judge (ALJ) dated August 29, 1978.

The employer. Crown Zellerbach, contends that the re
quest was not timely filed, i.e., the Opinion and Order was
initially dated August 14, 1978 and the subsequent amended
opinion and orders did not affect any of the rights of the
parties, therefore, the issuances of said opinion and orders
would not extend the 30 days within which the request for
review had to be filed. Grown Zellerbach also contended that
the request was not actually received by the Board until Oct
ober 4 , 1978 which v;as more than 30 days after any of the
-■orders*'were.v issued'.and -further'moved -for a dismissal of the
request on the ground and for the reason that it was at no
time a party to WCB Case 'No. 77-2965.

The attorney for  mployers Insurance of Wausau filed
a memorandum in opposition to the motion to dismiss wherein
he stated that the request for review was filed on September
27, 1978 and received by the Board on September 28, 1978. In
support of this statement’the Board was furnished a copy of
the request for review to which was attached a proof of ser
vice indicating that the request had been filed on all parties
who had appeared before the ALJ at the hearing and that said
copies of the request for review were mailed on September 27,
1978; also, a copy of the registered mail card indicating that
it had been received by the Board on September 28, 1978.

#

The Board concludes that the two amended opinion and
orders of the ALJ did materially affect the rights of the
parties and extended the 30 days within which to file a re
quest for review by the Board of the’ latest opinion and order;
therefore, the request which the Board received on September
28, 1978 was timely.
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C) 

With respecf to the ~onteQtion by Crown Zellerbach that 
it was not at any ~ime a party _to WCB Case No. 77-2965, the 
Bciard-finds that the record ind~8ates that the ALJ allowed the 
attorney for Crown! Zellerbach to withdraw from the hearing on 
the basis that a cpllateral case designated WCB Case No. 77-
3173 had been·sett~ed on a bona fide dispute basis. Tha ALJ, 
after the hearing,! upheld the denial issued by the employer, 
Hearin Products, and its carrier, but did not direct either · 
Crmm Zellerbach oi' the Workers' C,inpensation Department, 
through its adminiktrative fund to reimburse Wausau for com
pensation which itl had'paid to claimant pursuant to an order 
issued under the p~ovisions of ORS 656.307 on September 2, 
1977. I -

The sole issue before the Board on review is whether 
the ALJ should be directed to order Employers Insurance of 
Wausau to be reimb~rsed either by Crown Zellerbach Corpora
tion or the Worker~• Compensation Department. This is a proper 
issue for Board reriew. 

For the foregoing reasons, ·the Board concludes that 
the motion received from the employer, Crown z·ellerbach, to 
dismiss claimant's! request fov Board review of the above 
entitled matter-should be denied. 

I 
IT IS SO ORDERED. 

WCB CASE NO. 78-5305 

VIVIAN MITCHELL, CLAIMANT 
Bruce A. Bottini, 0efense Atty. 
Order 

.,"Tanuary 24, 1979 

On September 27, 1978 the Administrative Law Judge (ALJ) 
entered.his Opinion and Order in the above entitled matter 
whereby he approved the denial of claimant's claim for an in
dustrial injury allegedly sustained while in the employ of 
Dallas Rest Home. 

Ort. October 10, 1978 the Board received a handwritten 
letter from the claimant requesting the Board to review the 
Opinion and Order of the ALJ. Claimant had been represented 
by an attorney at the hearing before the ALJ, however, she ad
vised the Board that she would represent herself at the Board 
level of review. 
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©
VJith respec^ to the 'contention by Crown Zellerbach that

it was not at any time a party to WCB Case No. 77-2965, the
Board -finds that the record indi-cates that the ALJ allowed theattorney for Crownj Zellerbach to withdraw from the hearing on
the basis that a collateral case designated WCB Case No. 77-
3173 had been settled on a bona fide dispute basis. The ALJ,after the hearing, | upheld the denial issued by the employer,
Hearin Products, and its carrier, but did not direct either
Crov-m Zellerbach or the Workers' Compensation Department,
through its administrative fund to reimburse Wausau for compensation which it| had'paid to claimant pursuant to an order
issued under the provisions of ORS 656.307 on September 2,
1977.

The sole issue before the Board on review is whetherthe ALJ should be directed to order  mployers Insurance of
Wausau to be reimbursed either by Crown Zellerbach Corpora
tion or the Workers' Compensation Department. This is a proper
issue for Board review.

For the foregoing reasons, 'the Board concludes thatthe motion received from the employer, Crown Zellerbach, to
dismiss claimant's| request for Board review of the above
entitled matter•should be denied.

©
IT IS SO ORD R D.

WCB CAS NO. 78-5305 January 24, 1979
VIVIAN MITCHELL, CLAI MANT
Bruce A Bottini, Defense Atty  
Order

©

On September 27, 1978 the Administrative Law Judge (ALJ)
entered.his Opinion and Order in the above entitled matter
whereby he approved the denial of claimant's claim for an in
dustrial injury allegedly sustained while in the employ of,
Dallas Rest Home.

On October 10, 1978 the Board received a handwritten
letter from the claimant requesting the Board to review the
Opinion and Order of the ALJ, Claimant had been represented
by an attorney at the hearing before the ALJ, however, she ad
vised the Board that she would represent herself at the Board
level of review.
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December 20, 1978 the attorney for the employer ad-
vised the Board that notice of claimant's request for review Q 
had not been provided to either the employer or the carrier ~ 
and that the only information that the employer or carrier re-
ceived which put them on notice of claimant's request for re-
view was the form letter dated October 13, 1978 addressed to 
claimant, representing herself, as the appellant and to the 
employer, Dallas.Rest Home, by its attorney, respondent.· He 
submitted a motion to dismiss claimant's request for Board 
review and, by copy of said letter, ·provided claimant with 
a copy of the motion to dismiss and his affidavit in support 
th~t~Qf! H~ ~equ~sted that claimant direct her response to 
the motion to the Board within 10 days with a copy to the 
employer's counsel. This was in accordance with the Board's 
rules designated as OAR 436-83-260. 

The affidavit in support of the motion to dismiss states 
that the employer's attorney was informed by the custodian of 
records and the administrator of Dailas Rest Home that no 
notice of a request for Board review had been received by 
that employer until the Board's acknowledgment of clainant's 
request for review by the Board'~ letter dated October 13, 
1978. Furthermore, the Board 1 s notice has been.the sole source 
of knowledge to the employer of the ALJ's Opinion and Order 

dated.Se2tember 27, 1978. <·.The affi-ant.further states that he 
_has reviewed both his own file and the carrier's claim file 
and discovered no notice, either by the claimant or any per
son acting on her behalf, which requests Board review other 
than the Board's letter of acknowled~ment of said request 
dated October 13, 1978. 

The Board, upon receipt of the ernployer 1 s attorney's 
letter of December 20, 1978, waited approximately four weeks 
and.received nothing from claimant or from anyone on behalf 
of claimant which could be considered as a response to-the 
~mployer's motion to dismiss. 

ORS 656.295(1) provides that the request for review 
by ~he Board of.an order of the Referee need only.state that 
the party requests a review of the ordeY. Claimant has met 
that portion of the statute. However, 656.295(2) provides 
that the request ·for review shall be mailed to the Board and 
copies of the request shall be mailed to all parties oft~ 
proceedings before the Referee. 

Therefore, because of claimant's failure to furnish., 
~he employer with a copy of her request for Board review, ihe 
Board.has no alternative but to grant the motion to dis~iss 
claimant's request for Board review of the ALJ's Opinion and 
Order dated September 27, 1978. 

IT IS SO ORDERED. -· 
-308-
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On December 20, 1978 the attorney for the employer ad
vised the Board that notice of claimant's request for review
had not been provided to either the employer or the carrier
and that the only information that the employer or carrier re
ceived which put them on notice of claimant’s -request for re
view was the form letter dated October 13, 1978 addressed to
claimant, representing herself, as the appellant and to the
employer, Dallas, Rest Home, by its attorney, respondent.- He
submitted a motion to dismiss claimant's request for Board
review and, by copy of said letter, provided claimant with
a copy of the m.otion to dismiss and his affidavit in support
■thefepf. He r,ecjuested that claimant direct her response to
the motion to the Board within 10 days with a copy to the
employer's counsel. This was in accordance with the Board's
rules designated as OAR 436-83-260.

.The affidavit in support of the motion to dismiss states
that the employer's attorney was informed by the custodian of
records and the administrator of Dallas Rest Home that no
notice of a request for Board review had been received by
that employer until the Board's acknowledgment of clair.iant's
request for review by the Board's letter dated October 13,
1978. Furthermore, the Board's notice has been the sole source
of knowledge to the employer of the ALJ's Opinion and Order

m

dated. September 27, 1978. :'-The af f i-ant- further states that he
has reviewed both his own file and the carrier's claim file
and discovered no notice, either, by the claimant or any per
son acting on her behalf, which requests Board review other
than the Board's letter of acknowledgment of said request
dated October 13, 1978.

The Board, upon receipt of the employer's attorney's
letter of December 20, 1978, waited approximately four weeks
and.received nothing from claimant or from anyone on behalf
of claimant which could be considered as a response to- the
employer's motion to dismiss.

ORS 656.295(1) provides that the request for review
by the Board of.an order of the Referee need only.state that
the party requests a review of the order. Claimant has met
that portion of the statute. However, 656.295(2) provides
that the request 'for review shall be mailed -to the Board and
copies of the request shall be mailed to all parties of the~
proceedings before the Referee.

Therefore, because of claimant's failure to furnish
the employer with a copy of her request'for Board review, the
Board'has no alternative but to grant the motion to dismiss
claimant's request for Board review of the ALJ’s Opinion and
Order dated September 27, 1978.

IT IS SO ORD R D.
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CASE NOS. 77-7356 
78-1021 

January 24, 1979 

DONALD MOE; CLAIMANT . -'~i 7 

carn@y, Probst & corn@lius, Claimant'6 Atty. 
SAIF; Legal Services, Defense Atty. 
Request for RJview by Claimant 

Reviewed by Board Members Moore and Phillips. 

Claimant seeks review by the Bo;rd of the 0order of the 
Administrative Law Judge (ALJ) which approved the denial b~ 
the State Accident Insurance Fund on behalf of Ceiling Systems, 
Inc,; dated October 21, 1977, of responsibility for clairnant 1 s 
cervical.problem either an 'an industrial accident or as an oc
cupational disease; approved its denial on behalf of Johnson Acous
tical and Supply Company, dated February 3, 1978, for a claim of 
occupational disease and directed the Fund, on behalf of Johnson, 
to pay claimant temporary total disability benefits from Decewber 
2, 1977 to February 3, 1978, less temporary total disability 
benefits already paid and assesseq penalties and attorney fees 
against the Fund on behalf of Johnson. 

The claimant's clai~ filed against Ceiling Systems was 
summarily disposed of by the ALJ. He found-that claimant's 
allegation that he suffered an occupational disease depended 
entirely upon ·his assertion that he had to work with heavy 
sheetrock and the evidence, i.e., the testimony of claimant 
and the manag~r of C~iling, establisheg that clai_mant worked 
for Ceiling for a total of six weeks in May and June of 1977 
and that none of the work involved sheetrock. Ceiling Systems, 
Inc. is engaged exclusively installing suspended ~coustical 
ceilings which do not involve sheetrock nor handlina of mater
ials even remotely compurable in size and weigh<lo~ sheetrock. 

' 

Furthermore, the ALJ found the evidence of medical 
causation was insufficient to support the claim and that 
claimant had failed to meet his burden of proving a ~ompen
sable injury either by accident or as an occupational disease. 

w£th respect to claimant 1 s claim against Johnson, claim
ant cont~nded that he was entitled to penalties and attorney's 
fees because the Fund (th~ State Accident Insurance Fund fur
nished workers' compensation coverage to both Ceiling and John
son) to pay temporary total disability benefits to claimant 
within 14 days from notice of the claim and until the date of 
its letter of denial. 
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WCB CAS NOS. 77-7356
78-1021

January 24, 1979

DONALD MO , CLAIMANTCarney, Probst Cornelius, Claimant's Atty. ^
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

#

9

Reviewed by Board Members Moore and Phillips.
Claimant seeks review by the Board of the order of the -

Administrative Law Judge (ALJ) which approved the denial by.
the State Accident Insurance Fund on behalf of Ceiling Systems,
Inc., dated October 21, 1977, of responsibility for claimant's
cervical,problem either an'an industrial accident or as an oc
cupational disease; approved its denial on behalf of Johnson Acous
tical and Supply Company, dated February 3, 1978, for a claim of
occupational disease and directed the Fund, on behalf of Johnson,
to pay claimant temporary total disability benefits from Decemb)er
2, 1977 to February 3, 1978, less temporary total disability
benefits already paid and assessed penalties and attorney fees
against the Fund on behalf of Johnson.

The claimant's claim filed against Ceiling Systems was
summarily disposed of by the ALJ. He found that claimant's
allegation that he suffered an occupational disease depended
entirely upon 'his assertion that he had to' work with heavy
sheetrock and the evidence, i.e., the testimony of claimant
and the m.anager of Ceiling, established that claimant worked
for Ceiling for a total of six weeks in May and June of 1977
and that none of the work involved sheetrock. Ceiling Systems,
Inc. is engaged exclusively installing suspended acoustical
ceilings which do not involve sheetrock nor handling of mater
ials even remotely comparable in size and weight”.^^-sheetrock.

Furthermore, the ALJ found the evidence of medical
causation was insufficient to support the claim and that
claimant had failed to meet his burden of proving a compen
sable injury either by accident or as an occupational disease.

With respect to claimiant's claim against Johnson, claim
ant contended that he was entitled to penalties and attorney's
fees because the Fund (the' State Accident Insurance Fund fur
nished workers' compensation coverage to both Ceiling and John
son) to pay temporary total disability benefits to claimant
within 14 days from notice of the claim and until the date of
its letter of denial.
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The ALJ ruled at the hearing, and confirmed in his order, 
that the Fund had notice of the claim on December 2, 1977 by 
virtue of the letter from claimant's attorney dated December 1, 
1977 and that ~he letter of denial was not mailed until February 

.3, 1978, therefore, because the Fund had unreasonably _resisted 
and refused to pay time loss benefits between these dates it was 
s_ubject to the assessment of a pen~l ty and should pay claimal).t' s 
attorney a reasonable attorney's fee. 

On the question.of whether or not claimant sustained an 
occupational disease while employed by Johnson, the ALJ found 
that claimant, who is a carpenter, had been employed with six 
different employers between 1959 and June '1977. The last em
ployer was Ceiling Systems for which claimant worked approximate
ly ~ ix W@@k_s . 

The ALJ found that the only heavy work claimant did for 
Johnson was installing sheetrock'ceiling which-required him to 
handle the 4' by 8' sheets which weighed 145 pounds each~ 
Claimant stated that such work had been done some months before 
he actually left the employment of Johnson and that most of 
his work. at Johnson was finishing work on tack board surfaces 
on the walls, doors and hatdware and door frames. Additionally, 
claimant did a certain amount of moonlighting, installing 
sheetrock ahd also every spring claimant would take time off 
from work to do some rototilling on a contract basis. The 

. · ·p~esi9-ent· 'bf' ~6_nns·on,_'~-e!;3'ti1ied_ -::::~.at c_la:i.man t '.·s.-:en}ploymen t was 
terminated on.April 9,· 1977 because claimant did not show up 
for,work and that until that date claimant had made no com
plaints about any pain in his neck, shoulder or arms. 

Claimant's principle treating doctor was Dr. Tanabe who 
reported on July 21, 1977 that it was his'impression that 
~latl'l'lan-l:. hAd a. ·C-7 nf\!'VQ root irnpingQmgnt gi thGr from an ost@o= 
phyte or disc protrusion or both. Dr. Struckman, an orthoped~c 
surgeon, on July 11, 1977, stated he felt that claimant had a 
definite cefvical disc, however, the myelogram and operative 
report of Drs. Tanabe and Markham found no disc pro:trusion 
but osteophyte formation. Claimant submitted to an operation 
involving a fusion at C5-6 and C6-7 on August 25, 1977. Dr. 
Tanabe.reported on December 12, 1977 and again on February 28, 

1978 that claimant's employment as a sheetrock installer and 
ceiling installer was a contributing factor to the medical 
problems -which claimant had and ~lso contributed to the nec
essiby for his ~uigery. 
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The ALJ ruled at the hearing, and confirmed in his order,
that the Fund had notice of the claim on December 2, 1977 by
virtue of the letter from claimant's attorney dated December 1,
1977 and that the letter of denial was not mailed until February
.3, 1978, therefore, because the Fund had unreasonably resisted
and refused to pay time loss benefits between these dates it was
subject to the assessment of a penalty and should pay claimant's
attorney a reasonable attorney’s fee.

On the question of whether or not claimant sustained an
occupational disease while employed by Johnson, the ALJ found
that claimant, who is a carpenter, had been employed with six
different employers between 1959 and June 1977. The last em
ployer was Ceiling Systems for which claimant worked approximate-
ly six weeks.

The ALJ found that the only heavy work claimant did for
Johnson was installing sheetrock'ceiling which•required him to
handle the 4' by 8' sheets which weighed 145 pounds each.
Claimant stated that such work had been done some m.onths before
he actually left the employment of Johnson and that most of
his work, at Johnson was finishing work on tack board surfaces
on the walls, doors and hardware and door frames. Additionally,
claimant did a certain amiount of moonlighting, installing
sheetrock and also every spring claimant would take time off
from work to do some rototilling on a contract basis. The
'president' of'Johnson, testified 'that claimant', s-'em.ployment was
terminated on April 9,' 1977 because claimant did not show up
for'Work and that until that date claimant had made no com
plaints about any pain in his neck, shoulder or arms.

Claimant's principle treating doctor was Dr. Tanabe who
reported on July 21, 1977 that it was his’impression that
dlaifnaht hsd a C-7 nervQ root impincjQmQnt githor from an osteo=phyte or disc protrusion or both. Dr. Struckman, an orthopedic
surgeon, on July 11, 1977, stated he felt that claimant had a
definite cervical disc, however, the myelogram and operative
report of Drs. Tanabe and Markham found no disc protrusion
blit osteophyte formation. Claimant submitted to an operation
involving a fusion at C5-6 and C6-7 on August 25, 1977. Dr.
Tanabe reported on December 12, 1977 and again on February 28,

1978 that claimant's employment as a sheetrock installer and
ceiling installer was a contributing factor to the medical
problems -which claimant had and also contributed to the nec
essity for his surgery.

m
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Usually considerable;weight is given to the treating doc~ 
toi's opinion, however, the ALJ stat~d that, '' . in a situa-
tion such as this, in which the.bare conclusion of a relation-. • r ,. . • . - . . ship, totally devoid of any 1 explapation as to the factual basis 
for the conclusion~ is simAly set forth against a contradictory 
medical finding of osteoph~tes which are the result· of degen
erative arthritis, the· con~iusion c~n be given onli minimal 
weight". He- felt, therefor:e, that Dr. Tanabe'.s opinion could 
not be given too much weight and· concluded that claimant had 
failed to sustain his burdert of proving he had suffered a ~om
pensable iijury because the medical reports did not indicate 
a causal relationship between claimant's work activities and 
the formation of the cervical osteophytes which caused his 
problems.· 

The Board, on de novo review,· finds that based upon _the 
"last exposure rule" the Fund, in behalf of Ceiling Systems, 

. Inc., is responsible for cl~imant's present condition. There is 
no medical evidence to indicate that claimant's work for John
son caused claimant to suff~r an occupatiorial disease. Al
though the ALJ summarily disposed of claimant's claim against 
Ceiling Systems, Inc. on the basis that his work there did not 
involve working with sheetrock, nevertheless, the Board finds 
that Dr. Tanabe 1 s reports indicate that claimant's work could 
have caused his present condition. 

The Board does agree,, with the conclusion of the ALJ ·that 
the failure of the Fund on behalf of Johnson to promptly deny 
claimant's claim justifies ,th~ assessment of penalties and payment 
of attorney's fees to claim~nt's attorney by the Fund in behalf 
of Johnson. However, the Board finds that the amount of- the 
attorney's fe~ which the ALJ directed the Fund to pay claimant's 
attorney on behalf of Johnson was not justified. Claimant's 
attorney is entitled to an attorney'i fee.at both levels for 
prevailing on a denied claim. ,, 

ORDER 
,, 

The order of the ALJ,, dated June ,14, 1978, is reversed. 

The denial by the Fund on October 21, .1977 in behalf ·of 
Ceiling Systems, Inc. of claimant's claim for a cervical problem 
either as an industrial injµry or an occupational disease, is re
versed and claimant's- claim:is hereby rern~nde~ to the siate Acci
dent Insurance·Fund to be accepted and for the payment of.compen
sat·ion, as provided by law,. commencing· on September. 19, 19 77 and 
until the claim is closed p~rsuant to the provisions of ORS 
656.268. 

II 
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Usually considerable,weight is given to the treating doc
tor's opinion, however, the ALJ stated that, . . in a situa
tion such as this, in which'the; bare conclusion of a relation
ship, totally devoid of anyiexplanation as to the factual basis
for the conclusion, is simply set forth against a contradictory
medical finding of osteophytes which are the result’ of degen
erative arthritis, the conclusion can be given only minimal
weight". He-felt, therefore# that Dr. Tanabe's opinion could
not be given too much weight and' concluded that claimant had
failed to sustain his burden of proving he had suffered a com
pensable injury because the, medical reports did not indicate
a causal relationship between claimant's work activities and
the formation of the cervical osteophytes which caused his
problems.' . ; .

The Board, on, de novo review,' finds that based upon the
"last exposure rule" the Fund, in behalf of Ceiling Systems,
Inc., is responsible for claimant's present condition. There is
no medical evidence to indicate that claimant's work for John
son caused claimant to suffer an occupational disease. Al
though the ALJ summarily disposed of claimant's claim against
Ceiling Systems, Inc. on the basis that his work there did not
involve working with sheetrock, nevertheless, the Board finds
that Dr. Tanabe's reports indicate that claimant's work could
have caused his present condition.

m
The

the failure
claimant's
of attorney
of Johnson,
attorney's
attorney on
attorney is
prevailing

Board does agreei with the conclusion of the ALJ that
of the Fund on behalf of Johnson to promptly deny

cl^iim justifies the assessment of penalties and payment
's fees to claimant's attorney by the Fund in behalf
However, the Board finds that the amount of-the

fee which the ALJ directed the Fund to pay claimant's
behalf of Johnson was not justified. Claimant's
entitled to an attorney's fee .at bo.th levels for

on a denied claim.
•, ORD R

The order of the ALJ;, dated June:14, 1978, is reversed.
The denial by the Fund on October 21, ,1977 -in behalf'of

Ceiling System.s, Inc. of claimant's claim for a cervical problem
either as an industrial injury or an occupational disease, is re
versed and claimant's- claim;is hereby remanded to the State Acci
dent Insurance* Fund to be accepted and for the payment of compen
sation, as provided by law,commencing'on September 19, 1977 and
until the claim is closed pursuant to the provisions of ORS
656.268. .
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is 1tirther ordered that defendant on behalf of John
son Acee.sties pay to. claimant temporary total disability bene-
fits from December 2, 1977 to February 3, 1978, less temporary Q 
total disability benefits already pciid, and further ~ay to W 
claimant as a penalty for unreasonable resistance ana delay 
25% of the amounts due. 

claimant's. attorney is awarded as· a· reasonable attorn_ey' s 
fee for his s~rvices before the ALJ at heaiing.the sum of $2~0, 
p_ayable by the State Accident Ins;-1-rance Fund, 1.n behalf of John-
son Acoustical and Supply Company. 

He is also awarded as a reasonable attorney's. f~e •for 
prevailing on the denial by the Fund on behalf of Ceilin~ 
Systems, Inc., the sum of $750, payable by the State Accident 

. ··1·~-~uranc·e Fund on behalf o~ .. Ceiling. SysteIT\s, Inc, 

WCB CASE :No. 76-4362 

ALVIN RICHARDSON, CLP.IMANT 
Michael Shinn, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 

January 24, 1979 

Order on Remand from Oregon Court of Appeals 

On August 31, 1978 the Board entered its. Order on Review 
in the above entitled matter granting claimant 240° £6r 75% un
scheduled disability. 

On September 8, 1978 the claimant requested judicial re
view of the Board's Ord~r on Review. During the process of the 
judicial review, claimant fileq a motion requesting permission 
to present additional evidence before the Board. On December 6, 
1978 counsel for the claimant and counsel for the State Accident 
Insurance Fund 'were informed that the motion had been allowed · 
and that, pursuant to ORS 183.482(5), the matter was referred 
back to the Board for the ~eceiving of such evidence. The Board 
was "given"until February 6, 1979 to. file the additional evi
dence, _together with any ~odificattons or new findings or orders, 
or its certificate that it elects to stand on its original find-· 
ings •and· order". 

The Board was not served with a copy of this letter and 
it was not until claimarit's Jttorney furnished the Board with 
a copy on January 15, 1979 ·that the Board was aware of the.~ourt's 
di 1~ecti ve. ·. 1 
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It is further ordered that defendant on behalf of John
son Acoustics pay to. claimant temporary total disability bene
fits from December 2, 1977 to February 3, 1978, less temporary
total disability benefits already paid, and further pay to
claimant as a penalty for unreasonable resistance and delay
25% of the amounts due.

Claimant's.attorney is awarded as a* reasonable attorney's
fee for his services before the ALJ at hearing the sum of $250,
payable by the State Accident Insurance Fund, in behalf of John
son Acoustical and Supply Company'.

He is also awarded as a reasonable '.attorney' s fee 'for
prevailing on the denial by the Fund on behalf of Ceiling
Systems, Inc., the sum of $750, payable by the State Accident
insurance Fund on behalf of.Ceiling Systems, Inc.

WCB CAS 'NO. 76-4362 January 24, 1979
ALVIN RICHARDSON, CLAIMANT
Michael Shinn, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Order on Remand from Oregon Court of Appeals

On August 31, 1978 the Board entered its- Order on Review
in the above entitled matter granting claimant 240® for 75% un
scheduled disability.

On September 8, 1978 the claimant requested judicial re
view of the Board's Order on Review. During the process of the
judicial review, claimant filed a motion requesting permission
to present additional evidence before the Board. On December 6,
1978 counsel for the claimant and counsel for the State Accident
Insurance Fund were informed that the motion had been allowed
and that, pursuant to ORS 183.482(5), the matter was referred
back to the Board for the receiving of such evidence. The Board
was given”until February 6, 1979 to-file the additional evi
dence, .together with any modifications or new findings or orders,
or its certificate that it elects to stand on its original find
ings *and' order".

#

m

The Board was not served with a copy, of this letter and
it was not until claimant's, attorney furnished the Board with
a copy on January 15, 1979 'that the Board was aware of the .Court's
directive. ' '
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The additional eviden~e which claimant sought to have con
sidered by the Board consisted of a medical report from Dr. Gam
bee dated November 14, 1977. T~e Bc3rd has given full consider
ation to this report and, by this order, certifies that it elects 
to stand on its original findings and order. 

ORD£R 

The Order on Review, entered in the above entitled matter 
by the Board on August 31, 1978 .is hereby reaffirmed and repub
lished. 

•• .1 • 

SAIF CLAIM NO. EC 214030 

WILBUR M. SLATER, CLAIMANT 
Galton, Popick & Scott, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Own Motion Determination · 

Januar~, 24, 1979 

Claimant sustained a compensable injury to his left knee 
on October 27, 1969 when he slipped from a van and struck his 
knee on a loading dock. The diagnosis was a fracture of the 
left- patella with resulting chondromalacia and popliteal cyst. 
A left patellectomy was performed on April 27, 1970 and the 
cyst was excised; however, claimant's complaints were not 
relieved completely. He was considered medically stationary 
in October 1970 but in mid-November of that year he fell down 
some stairs and exacerbated his knee condition. The May 6, 
1971 Determination Order granted him 38° for loss of the left 
leg. 

Claimant's claim was reopened in late 1973 for further 
surgery. A second Determination Order, dated June 12, 1974, 
granted him an additional _2,2.5°. 

Claimant sustained a left ·~knee injury at home on Oct
ober 5, 1974 which was diagnosed several days later as an acute 
contusion of the left knee and a slight strain of the right 
knee. The Fund deni°i!GrR~.respons·ibili ty for this incident and· 

""'·· claimant appealed both· this denial and .the June 12, 1974 
Determination Order. · 

A Referee's Opinion and Ordei remanded his claim to the 
Fund for acceptance and payment of compensation for temporary 
total disability from October 5, 1974 to November 11, 1974. 
ClaiDant wus granted an award for 10% of his right leg and. 
also granted an additional award equal to 29.5° which gave claim
ant a total of 60% loss of the left leg. 
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rm The additional evidence which claimant sought to have con
sidered by the Board consisted of a medical report from Dr. Gam-
bee dated November 14, 1977. The Board has given full consider
ation to this report and, by this order, certifies that it elects
to stand on its original findings and order.

ORDER

The Order on Review, entered in the above entitled m^itter
by the Board on August 31, 1978 ,is hereby reaffirmed and repub
lished.

Januarv 24, 1979; SAIF CLAIM NO.  C 214030
WILBUR M. SLAT R, CLAIMANT
Galton, Popick & Scott, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Own Motion Determination

Claimant sustained a compensable injury to his left knee
on October 27, 1969 when he slipped from a van and struck his
knee on a loading dock. The diagnosis was a fracture of the
left- patella with resulting chondromalacia and popliteal cyst.
A left patellectomy was performed on April 27, 1970 and the
cyst v;as excised; however, claimant's complaints were not
relieved completely. He was considered medically stationary
in October 1970 but in mid-November of that year he fell down
some stairs and exacerbated his knee condition. The May 6,
1971 Determination Order granted him 38° for loss of the left
leg.

Claimant's claim was reopened in
surgery. A second Determination Order,
granted him an additional .22,5°.

late 1973 for further
dated June 12, 1974,

Claimant sustained a left-knee injury at home on Oct
ober 5, 1974 which was diagnosed several days later as an acute
contusion of the left knee and a slight strain of the right
knee. The Fund denie^.responslbility for this incident and-
claimant appealed both' this denial and .the June 12, 1974
Determination Order.

A Referee's Opinion and Order remanded his claim to the
Fund for acceptance and payment of compensation for temporary
total disability from October 5, 1974 to November 11, 1974.
Claimant was granted an award for 10% of his right leg and
also granted an additional award equal to 29.5° which gave claim
ant a total of 60% loss of the left leg.
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history at this p6int is rather vague; there is some 
indication that claimant hasihad numerous falls. On March 28, 
1978 claimant underwent further left knee surgery and a Board's 
Own Motion Order, dated Junel30, 1978,remanded claimant's 
claim to the Fund for payment of compensation pursuant to 
ORS 656.278. 

On December 1, 1978 the Fund requested an evaluation 
of claimant's present disability. The Evaluation Division 
of the Workers' Compensation: � epartment felt that claimant 
had been adequately compensated by his previous awards but 
was entitled to compensation:for temporary total disability 
from March 27, 1~78 through qctober 16, 1978. 

total 
1978. 
ready 

The Board concurs in this recommendation. 

ORDER 

Claimant is hereby gr~nted compensation for temporary 
disability from March 27, 1978 through October 16, 

The record indicates that ~his compensation has al
been paid to claimant. 

Claimant 1 s attorney h~s already been awarded area
sonable attorney's fee by the Own Motion Order of June 30, 
1978. 

' WCB CASE NO. 76-7108 
I 

CECIL SPITTLER, CLAIMANT , 
Fulop & Gross, Claimant's At~y. 
Keith D. Skelton,.Defense Atty. 
Request for Review by Claimant 

January 24, 1979 

Reviewed by Board Members Wilson and Moore. 

Clai~ant seeks Board review of the Administrative Law 
Judge's (ALJ) order which af~irmed the July 20, _1977 Deter
mination Order whereby he wa~ granted compensation equal to 
50% loss of the right leg. ' · 

The Board, after de ~ovo review, affirms and adopts 
the facts and findings of the Opinion and Order of the ALJ, 
a copy of which is attached hereto and, by this reference, is 
mace a oart hereof. The Board notes that the weight of the · ·a · th d ts the· ALJ's conclusion. medical evi ence in e recor supper 

qRDER 

The ~rder of the ALJ, dated July 24, 1978, 1s affirmed. -

I 
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The history at this point is rather vague; there is some
indication that claimant has^had numerous falls. On March 28,
1978 claimant underwent further left knee surgery and a Board'sOwn Motion Order, dated JuneilO, 1978,remanded claimant's
claim to the Fund for payment of compensation pursuant to
ORS 656.278.

On December 1, 1978 trie Fund requested an evaluation
of claimant's present disability. The  valuation Division
of the Workers' Compensation 1 Department felt that claimant
had been adequately compensated by his previous awards but
was entitled to compensation:for temporary total disability
from March 27, 1978 through October 16, 1978.

The Board concurs in this recommendation.
ORD R

Claimant is hereby granted compensation for temporary
total disability from March 27, 1978 through October 16,
1978. The record indicates that this compensation has al
ready been paid to claimant.

Claimant's attorney has already been awarded a rea
sonable attorney's fee by the Own Motion Order of June 30,
1978.

January 24, 1979WCB CAS NO. 76-7108
C CIL SPITTL R, CLAI.MANT
Fulop & Gross, Claimant's Atty.
Keith D. Skelton,.Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Wilson and Moore.
Claimant seeks Board review of the Administrative Law

Judge's (ALJ) order which af'firmed the July 20, 1977 Deter
mination Order whereby he was granted compensation equal to
50% loss of the right leg.

The Board, after de novo review, affirms and adopts
the facts and findings of the Opinion and Order of the ALJ,
a copy of which is attached hereto and, by this reference, is
made a part hereof. The Board notes that the weight of the
medical"evidence in the record supports the ALJ's conclusion.

ORD R
The order of the ALJ, dated July 24, 1978, is affirmed.

314

m

j 

I 

I 
! 

'- -



     
   

    
   
    
    

      
         

         
       

          
            
         

          

      
   
   

 
  

     
  

          
           

          
           
           
          

          
 

   

WCB CASE· NO. 77-6550 

LLOYD WESTBY, CLAIHANT 
Haviland, de Schweintz, Stark 

& Hammack, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant 

January 24, 1979 

Reviewed by Board Members Wilson and Moore. 

Claimant seeks Board review of the Administrative Law 
Judge's (ALJ) order which affirmed the carrier's denial of 
his heart condition allegedly resulting from his employment. 

The Board, after de n6vo review, affirms and adopts the 
Opinion and Order of the ALJ, a copy of which is attached 
hereto and, by this reference, is made a part hereof. 

ORDER 

The order of the ALJ, dated July 19, 197~, 1s affirmed . 

t<lCB CASE NO. 76-6818 

FRANK YOUNG, CLAIMANT 
Doblie, Bischoff & Murray, 

Claimant's ·Atty. 
Souther, Spaulding, Kinsey, 
· Williamson & Schwabe, Defense Atty. 

Order on Remand 

January 24, 1979 

On January 12, 1979 the Board received from the Oregon 
Court of Appeals a Judgment and Mandate entered in the above 
entitled matter directing the Board to set aside its award 
for permanent total disability as of the date of its Order 
on Review, January 26, 1978, and reinstate the award of 288° 
for 90% unscheduled low back disability which the Adminis
trative Law Judge 1 s (ALJ) order, dated July 27, 1977, granted 
to claimant. 

IT IS SO ORDERED. 

·-.315-
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WCB CAS - NO. 77-6550

#

m

January 24, 1979
LLOYD W STBY, CLAIMANT
Haviland, de Schweintz, Stark

& Hammack, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Reviev; by Claimant

Reviewed by Board Members Wilson and Moore.
Claimant seeks Board review of the Administrative Law

Judge's (ALJ) order which affirmed the carrier's denial of
his heart condition allegedly resulting froni his employment.

The Board, after de novo review, affirms and adopts the
Opinion and Order of the ALJ, a copy of which is attached
hereto and, by this reference, is made a part hereof.

ORD R
The order of the ALJ, dated July 19, 1978, is affirmed

WCB CAS NO. 76-6818 January 24, 1979
FRANK YOUNG, CLAIMANT
Doblie, Bischoff & Murray,

Claimant's Atty.
Souther, Spaulding, Kinsey,

• Williamson & Schv;abe, Defense Atty.
Order on Remand

On January 12, 1979 the Board received from the Oregon
Court of Appeals a Judgm.ent and Mandate entered in the above
entitled matter directing the Board to set aside its award
for permanent total disability as of the date of its Order
on Review, January 26, 1978, and reinstate the award of 288®
for .90% unscheduled low back disability which the Adminis- -
trative Law Judge's (ALJ) order, dated July 27, 1977, granted
to claimant.

IT IS SO ORD R D.
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CASE NO. 76-1871 

THELMA E. BECKER, CLAIMANT 
Samuel A. Hall, Jr., Claimant's Atty. 
R. Ray Heys el 1, Defense Atty. · 
Order on Remand 

January 26, 1979 

On December 14, 1978 the Oregon Court of Appeals re
manded the above entitled matter to the Workers' Compensation 
Board with directions to approve the attached Stipulation and 
Orde·r of Settlement Pursuant to ORS 656.289.(4). 

In accordance with the Court's directive, the Board has, 
on the date above, approved said Stipulation and Order of 
Settlement Pursuant to ORS 656.289(4). 

The parites stipulate as follows: 

(1) That on or about January 5, 1973 Claimant -filed a 
Form 801 Re~ort of Occupational Injury or Disease. The claim 
was found compensable and accepted by the Carrier. The claim 
was processed to determination on March 19, 1974. Said Deter
mination Order awarded Claimant no temporary total disability 
and no permanent disability. 

On April 3, 1974 Claimant re-injured her shoulder during 
.... , the _cour,se,· ai1<;1 ~·co'pe. 'of.._ her'. employment. , ... ,Th'is .claim _was or igiri

dlli diagnosed as calcific buriitis of the right shoulder. In 
November, 1975, Claimant reported numbness and pain in her 
right extremity which she claimed was a result of the industrial 
injury of April 3, 1974. The Employer through its carrier denied 
that Claimant's numbness and pain in her right extremity due to 
cervicai problems including degenerative disc disease were re
lated to or arose out of her employment with the Employer or . 
the April 3, 1974 incident. The Claimant, through her attorney, 
filed a request for hearing. The claim was heard on March 3, 
1977, Administrative Law Judge Kirk A. Mulder ordered the 
Carrier to accept the cervical claim and provide Claimant bene-

fits to which she is entitled by law. Th~ Employgr r~qu~sted 
review before the ,vorkers' Compensation Board. On March 22, 
1978, the Board reversed the Order of the Administrative Law 
Judge and sustained the denial of the Employer and its Carrier 
of any responsibility for Claimant's cervical problems mad~ on 
April 1, 1976. The Claimant has appealed the Order on Review 
to the Oregon Court of Appeals. 

(2) That the Claimant contends the cervical problems and 
the treatment which she has undergone since November, 1975 ,are · 
related to the industrial injury of April 3, 1974. That the 
relationship is direct ahd that there are no intervening causes. 
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WCB CAS NO. 76-1871 January 26, 1979
TH LMA  . B CK R’, CLAIMANT
Samuel A. Hall, Jr., Claimant's Atty.
R. Ray Heysell, Defense Atty,
Order on Remand

On December 14, 1978 the Oregon Court of Appeals re
manded the above entitled matter to the Workers' Compensation
Board with directions to approve the attached Stipulation and
Order of Settlement Pursuant to ORS 656.289(4) .

> In accordance with the Court's directive, the Board has,
on the date above, approved said Stipulation and Order of
Settlement Pursuant to ORS 656.289(4).
The parites stipulate as follows:

(1) That on or about January 5, 1973 Claimant -filed a
Form 801 Report of Occupational Injury or Disease. The claim
was found compensable and accepted by the Carrier. The claim
was processed to determination on March 19, 1974. Said Deter
mination Order awarded Claimant no temporary total disability
and no permanent disability.

On April , 3 ,,19.74 Claimant re-injured her shoulder during
• the .course, and scope of....her. employment. This .claim-.was origin
ally' diagnosed as calcific bursitis of the right shoulder. In
November, 1975, Claimant reported numbness and pain in her
right extremity which she claimed was a result of the industrial
injury of April 3, 1974. The  mployer through its carrier denied
that Claimant's numbness and pain in her right extremity due to
cervical problems including degenerative disc disease were re
lated to or arose out of her employment with the  mployer or
the April 3, 1974 incident. The Claimant, through her attorney,
filed a request for hearing. The claim was heard on March 3,
1977, Administrative Law Judge Kirk A. Mulder ordered the
Carrier to accept the cervical claim and provide Claimant bene
fits to which she is entitled by law. ThS  lUployQL r§C3U65t£d
review before the Workers' Compensation Board. On March 22,
1978, the Board reversed the Order of the Administrative Law
Judge and sustained the denial of the  mployer and its Carrier
of any responsibility for Claimant's cervical problems made on
April 1, 1976. The Claimant has appealed the Order on Review
to the Oregon Court of Appeals.

(2) That the Claimant contends the cervical problems and
the treatment which she has undergone since November, 1975 .are
related to the industrial injury of April 3, 1974. That the
relationship is direct and that there are no intervening causes.
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(3) The Employer contends that Claimant's cervical 
spine problems and treatment therefore for which she has under
gone treatment since November ,,,,1975 are unrelated to and did 
not arise out the industrial injury of April 3, 1974, or her 
employment with the Employer. That.Claimant's cervical prob
lems are due to unrelated matters including. ~egenerative disc 
disease, a non-industrial automobile accident in 1962, and a 
non-industrial automobile automobile accident in 1972. 

(4) That it appears to the parties that a bona fide 
dispute exists as to the compensability of Claimant's claim 
that her,cervical spine problems are related to her employment 
or her industrial injury of April 3, 1974 and that the matter 
should be settled by a lump sum payment of $5,000.00 to Claim
ant by Carrier under the provisions of ORS 656.289(4). That 
Claimant fully understands that~said compromise is in full and 
final settlement of any contention that her claim is compensable 
and that she waives any and all aggravation rights. 

{~) That Claimant agree to pay all medical billings 
from said settlement proceeds and defend and hold the Employer 
and Carrier harmless therefrom. 

(6) Claimant's appeal before the Oregon Court of Appeals 
shall be dismissed wit_h pr.ejudice and ~the Employer 1 s denial 
shall be affirmed. 

(7) Claimant's attorney shall be allowed $1,250.00 
attorney fees, .said sum to be paid from said settlement pro
ceeds. 

SAIF CLAIM NO. KC 344239 

LYLE W. BAXTER, CLAIMANT 
SAIF, Legal Services, Defense Atty~ 
Own Motion Determination 

January 29, 1979 

Claimant suffered a compensable injury on December, 19, 
1971 when a snowmobile-he was demonstrating ran into a ditch. 
Two days lat~r surgery was performed on his left knee. By 
September 1972 claimant's knee had a full range of motion, no 
effusion and was stable. An order dated October 4, 1972 granted 
him compensation for time loss up to April 15, 19 72 •and 5% loss 
of the left leg for 7.5°. 

A Board's Own Motion Order, dated June 28, 1978 reopened 
claimant's claim. He entered the hospital on July 10, 1978 for· 
an arthroscopy which revealed a torn medial meniscus. On July 
25 an arthrotomy and medial rneniscectomy were performed. Claim
ant was rel~ased to·modified work on August 21, 1978. 

"-31 7-
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(3) The  mployer contends that Claimant's cervical
spine problems and treatment therefore for which she has under
gone treatment since November ,-^-1975 are unrelated to and did
not arise out the industrial injury of April 3, 1974, or her
employment with the  mployer. That’Claimant's cervical prob
lems are due to unrelated matters including, degenerative disc
disease, a non-industrial automobile accident in 1962, and a
non-industrial automobile automobile accident in 1972.

(4) That it appears to the parties that a bona fide
dispute exists as to the compensability of Claimant's claim
that her-cervical spine problems are related to her employment-
or her industrial injury of April 3, 1974 and that the matter
should be settled by a lump sum payment of $5,000.00 to Claim
ant by Carrier under the provisions of ORS 656.289(4). That
Claimant fully understands that-.^:said compromise is in full and
final settlement of any contention that her claim is compensable
and that she waives any and all aggravation rights.

(5) That Claimant agree to pay all medical billings
from said settlement proceeds and defend and hold the  mployer
and Carrier harmless therefrom.

(6) Claimant's appeal before the Oregon Court of Appeals
shall be dismissed with prejudice and»the  mployer's denial
shall be affirmed.

(7) Claimant’s attorney shall be allowed $1,250.00
attorney fees, said sum to be paid from said settlement pro
ceeds.

#

SAIF CLAIM NO. KC 344239 January 29, 1979
LYL W. BAXT R, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Determination

Claimant suffered a compensable injury on December, 19,
1971 when a snowmobile•he was demonstrating ran into a ditch.
Two days later surgery was performed on his left knee. By
September 1972 claimant's knee had a full range of motion, no
effusion and was stable. An order dated October 4, 1972 granted
him compensation for time loss up to April 15, 1972 and 5% loss
of the left leg for 7.5°.

A Board's Own Motion Order, dated June 28, 1978 reopened
claimant's claim. He entered the hospital on July 10, 1978 for
an arthroscopy which revealed a torn m.edial meniscus. On July
25 an arthrotom.y and medial meniscectomy were perform.ed. Claim
ant was released to'modified work on August 21, 1978.
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Duff, on November 29, 1978, indicated that claimart 
had excellent results from his surgery and his condition was· 
stationary. He felt claimant would suffer from only mild resi- -
duals which would not interfere with his work. There would 
probably be other.knee problems but these were not related to 
his industrial' injury. 

On December 4, 1978 the Fund requested a determination of 
claimant's present disability. The Evaluation Division of the 
Workers' Compensation Department recommended that claimant be 
granted temporary total disability compensation from July 10, 
1978 through August 21, 1978 and temporary partial disability 
from August 22, 1978 through S~ptember 4, 1978, the day before 
claimant returned to full time work. It also recommended an 
additional award of compensation equal to 7.s~· for 5% loss of 
the left leg. ·· 

The Board, after thoroughly considering the evidence 
before it, feels that claimant would'be more adequately compen
sated for his disability with an additional award equal to 15° 
fo~ 10% loss of the left leg. Thi~ is based upon the fact that 
Dr. Duff·found claimant would suffer some mild residuals as a 
result of the recent surgery. ~ 

ORDER 

. Claimant is hereby granted compensation for temporary 
total disability from July 10, 1978 through August 21, 1978 
and temporary partial disability from August 22, 1978 through 
~QptgmbQr -4, 1978 (moat Ot.wnb9h has already been paid), and" 
compensation-equal to 15° for 10% loss of the left leg. These· 
awards are in addition to any previous awards for claimant's 
industrial injury of December 19, 1971. 

WCB CASE NO. 78-783 

ROBERT BEACH, CLAIMANT 
Rin~o, Walton, Eves & Gardner, 

Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant 

January 29, 1979 

_Reviewed by Board Members Moore and Phillips. 

Claimant seeks Board review of the Administrative Law 
Judge's (ALJ) order which granted him compensation equal to 
240° for 75% unscheduled low back disability. Claimant con
tends that he is perrnariently and totally disabled. 

-318-
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Dr. Duff, on November 29, 1978, indicated that claimant
had excellent results from his surgery and his condition was'
stationary. He felt claimant would suffer from only mild resi
duals which would not interfere with his work. There would
probably be other'knee problems but these were not related to
his industrial' injury.

On December 4, 1978 the Fund requested a determination of
claimant's present disability. The  valuation Division of the
Workers' Compensation Department recommended that claimant be •
granted temporary total disability compensation from July 10,
1978 through August 21, 1978 and temporary partial disability
from August 22, 1978 through September 4, 1978, the day before
claimant returned to full time work. It also recommended an
additional award of compensation equal to 7.5°' for 5% loss of
the left leg.

The Board, after thoroughly considering the evidence
before it, feels that claimant would' be more adequately compen
sated for his disability with an additional award equal to 15°
for 10% loss of the left leg. This is based upon the fact that
Dr. Duff’found claimant would suffer some mild residuals as a
result of the recent surgery. ^

ORD R
Claimant is hereby granted compensation for temporary

total disability from July 10, 1978 through August 21, 1978
and temporary partial disability from August 22, 1978 through
 eptQrabQr 4, 1978 (most of.which has already been paid), and'
compensation-equal to 15® for 10% loss of the left leg. These-
awards are in addition to any previous awards for claimant's
industrial injury of December 19, 1971.

WCB CAS NO. 78-783 January 29, 1979

ROB RT B ACH, CLAIMANT
Ringo, Walton,  ves & Gardner,
Claimant's Atty.

SAIF, Legal Services, Defense Atty,
Request for Review by Claimant

Reviewed by Board Members Moore and Phillips.
Claimant seeks Board review of the Administrative Law

Judge's (ALJ) order which granted him compensation equal to
240° for 75% unscheduled low back disability. Claimant con
tends that he is permanently and totally disabled.
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• 
The Board, after de novo review, affirms and adopts the 

Opinion and Orqer of the ALJ, a copy of which is att~~hed t~f~tQ 
and, by this reference, is made a part hereof. 

ORDER 

The order of th.~. ALJ, dated July 27, 19 78, is affirmed. 

NOTICE TO ALL PARTIES: This order is final unless within 
30 days after the date of mailing of copies of this order to the 
parties, one·ot the parties appeals to the Court of Appeals for 
judicial review as provided by ORS 656. 29.8 . 

., 
WCB CASE NO. 77-6487 

BURKE BUNNELL, CLAIMANT 
Santos & Schneider, Claimant's Atty. 
SAIF, Legal Services, Defense Atty: 
Request for Review by Claimant 

January 29, 1979 

Reviewed by Board Members Moore and Phillips. 

The claimant seeks review by the Board of the order of 
the Administrative Law Judge (ALJ). which granted him an award 
of 45° for 30% loss of the right leg and 192° for 60% unscheduled 
low back disability. A second Determination Order, dated July 
5, 1977, had granted claimant 15° for 10% loss of the right leg 
and 80° for 25% unscheduled low back disability. The first 
Dete·rmination Order, dated November ,28, 1975, had awarded claim
ant compensation for•temporary total disability only. 

Claimant contends that he is permanently and totally dis
abled or, in the alternative, that he has greater permanent par
tial disability in his low back and right leg. 

Claimant.is a 64-year-old man with an eighth grade educa- · 
tion and training as a welder. He has also wo.rked in the woods. 
However,· for the past 30 years he has worked for the present 
employer-~nd on July 21, 1975, while working ai a mechanic in 
the sawmill machinery manufacturing plant, he suffered a sud-
den onset of sharp pain in his low back. 

Claimant had hurt his low back at work many years prior 
to this incident and had lost some work as a result thereof. 
Since the initial injury to his low back he had had intermittent 
back pain but had lost very little time from work. 

-31'1-

The Board, after de novo review, affirms and adopts the
Opinion and Order of the ALJ, a cop^ of which is attached herei;^
and, by this reference, is made a part hereof.

'■ ORD R
The order of the ALJ, dated July 27, 1978, is affirmed.
NOTIC TO ALL PARTI S: This order is final unless within

30 days after the date of mailing of copies of this order to the
parties, one'of the parties appeals to the Court of Appeals for
judicial review as provided by ORS 656.298.

WCB CAS NO. 77-6487 January 29, 1979
BURK BUNN LL, CLAIMANT
Santos & Schneider, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Moore and Phillips.
The claimant seeks review by the Board of the order of

the Administrative Law Judge (ALJ) which granted him an award
of 45° for 30% loss of the right leg and 192° for 60% unscheduled
low back disability. A second Determination Order, dated July
5, 1977, had granted claimant 15° for 10% loss of the right leg
and 80° for 25% unscheduled low back disability. The first
Determination Order, dated November ,28, 1975, had awarded claim
ant compensation for • temporary total disability only.

Claimant contends that he is permanently and totally dis
abled or, in the alternative, that he has greater permanent par
tial disability in his low back and right leg.

Claimant is a 64-year-old man with an eighth grade educa- -
tion and training as a welder. He has also worked in the woods.
However,'for the past 30 years he has worked for the present
employer and on July 21, 1975, while working as a mechanic in
the sawmill machinery manufacturing plant, he suffered a sud
den onset of sharp pain in his low back.

Claimant had hurt his low back at work many years prior
to this incident and had lost som.e work as a result thereof.
Since the initial injury to his low back he had had intermittent
back pain but had lost very little time from work.
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his 1975 injury claimant initially received conser
vative treatment and appeared to be recovering; however, on 
November 2-1, 1975, he saw Dr. James Davis, complaining of ri9ht -
sciatic pain. Dr. Davis felt that claimant probably had a 
form of sciatica due to the lumbar disc injury and although 
he was showing some improvement, the claim should not be closed. 

Claimant continued to work until. January 1976; he has
not worked since. On May 19, 1976 he had back surgery. 

On March 31, 1977 he was examined by the physicians at 
Orthopaedic Consultants who found claimant to be stationary 
bu~·~ttA~l~ ~o rG~urn to hi~ form~r occupation, It w~~ telt 
that he.possibly could do extremely light work. They rated his 
disabiiity as a r~sult of the industrial i~jury as moderately 
severe. 

On May 18, 1977 Dr. Cook, one of claimant's treating 
physicians, stated that he felt claimant's condition was 
probably stationary. He would judge his permanent residuals 
to be the same as for most people with chronic low back con
ditions, i.e., avoidance of any activities which requited pro
longed standing or sitting, bending, lifting, etc. On April 
27, 1978 Dr. Cook noted that claimant was having considerable 
trouble walking. Claimant would have pain in his right leg 

~ahd'al~o.i~- his\~~ft· foot i~d'bick; _it was neces~ary foi him 
to use a cane to walk. He believed that claimant's feeling 
that he was unable to work was not unreasonable. 

On May 31, 1978 Dr. Cook stated his opinion that claim-, 
ant was permanently and totally disabled fiom pursuing his 
usual vocation and because of his age and· health status as 
well as educational limitations, he did not find much potentiil 
for retraining claimant. 

The employer contends that claimant was operated on for 
a degenerative disc disease and that the latter was not compen
sable in the absence of expert medical opinion to show causal 
relationship. The ALJ fciund the medical reports strongly in
ferred that there was a causal relationship and that inference 
was certainly supported by the chronology of events. He found 
that claimant's current condition was the result of strain re
sulting from the compensable injury adversely affecting the 
degenerative condition of claimant's spine. 

-~ 
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After his 1975 injury claimant initially received conser
vative treatment and appeared to be recovering; however, on
November 21, 1975, he saw Dr. James Davis, complaining of right
sciatic pain. Dr. Davis felt that claimant probably had a
form of sciatica due to the lumbar disc injury and although
he was showing some improvement, the claim should not be closed.

Claimant continued to work until. January 1976; he has-
not worked since. On May 19, 1976 he had back surgery.

On March 31, 1977 he was examined by the physicians at
Orthopaedic Consultants who found claimant to be stationary
but'uftsbls to return to his forni§r occupationi It was fsltthat he.possibly could do extremely light work. They rated his
disability as a result of the industrial injury as moderately
severe.

On May 18, 1977 Dr. Cook, one of claimant's treating
physicians, stated that he felt claimant's condition was
probably stationary. He would.judge his permanent residuals
to be the same as for most people with chronic low back con
ditions, i.e., avoidance of any activities which required pro
longed standing or sitting, bending, lifting, etc. On April
27, 1978 Dr. Cook noted that claimant was having considerable
trouble walking. Claimant would have pain in his right leg
■'and'also_ in his jleft' foot and'back ; ..it. was necessary for him
to use a cane to walk. He believed that claimant's feeling
that he was unable to work was not-unreasonable.

On May 31, 1978 Dr. Cook stated his opinion that claim- '
ant was permanently and totally disabled from pursuing his
usual vocation and because of his age and'health status as
well as educational limitations, he did not find much potential
for retraining claimant.

The employer contends that claimant was operated on for
a degenerative disc disease and that the latter was not compen
sable in the absence of expert medical opinion to show causal
relationship. The ALJ found the medical reports strongly in
ferred- that there was a causal relationship and that inference
was certainly supported by the chronology of events. He found
that claimant's current condition was the result of strain re
sulting from the compensable injury adversely affecting the
degenerative condition of claimant's spine.

m

m

m
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upon Dr. Cook's opinion that claimant's disability 
resulted· from the J~ly· 21, 1975 injury and was severe enough 
to confine claimant to perform1ng very light work, if any at 
all, the ALJ concluded that ctaimant's condition was very 
poor. Howe'{:er, h~ also concluded that claimant obviously 
was a bright person, he had talents as an amateur lapidarist 
and had probably decided to retire because of his age and be~ 
cause he was unable to return to the job which·he had held 
for over 30 years. Although Dr. Cook did not find much poten
tial for retraining, the ALJ found no evidence that Dr. Cook 
was a vocational expert, therefore, he gave his medical opin
ions respectful consideration but he did not feel that they 
were binding insofar as vocational rehabilitation was con-
cerned. 1 

The ALJ concluded that claimant had failed to prove 
that he wai permanently and totally disabled. It remained 
unknown whether claimant would be able to obtain and hold 
any gai~ful and suitable work.or be retrained for such be
cause there has been no attempt oh the part of claimant to 
seek employment or retraining but he did feel that claimant 
had considerable partial disability. Based on these. findings 
he concluded that claimant was entitled to _additional awards 
both for his unscheduled low back disability and his right 
leg impairment. 

The Board, after de novo review, ·fin-ds nothing in the 
record to indicate that claimant had decided to retire be-

·cause he could not return to the job which he had held for 
over 30 years I ~or did he consi9.yr .-et~rement becaus@ of hi!;:1 

age. Claimant stated at the hearing that he would like to 
return to his old job but knew he could not do so nor could 
he physically perform any of the jobs which would be avail
able at·the employer, but he did state that he.would like 
to return to work. 

~ - .. - ... 

The ALJ said it was impossible to determine ·whether 
~laimant would be able to obtain and hold any gainful and 
suitable work or to be retrained because ~laimant had failed 
to seek such work or retraining. ~he reason claimant haij not 
sought work· is because he had been advised by three of hts 
doctors -that he should not attempt to return to work. Further
more, cl~imant was aware of hii physical disabilities and the 
fact that he could not nold down any job with such dis-
abilities. 

Claimant's disabilities, standing alone, might not be 
sufficient to justify a finding of permanent total disability. 
However, _after consideiing claimant's physical disabilities 
together ·with his age, e_ducation, training an·d work experience, 
the Board concludes that claimant has proven that he falls 
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Based upon Dr._Cook's opinion that claimant's disability
resulted from the July 21, 1975 injury and was severe enough
to confine claimant to performing very light work, if any at
all, the ALJ concluded that claimant's condition was very
poor. However, he also concluded that claima:nt obviously
was a bright person, he had talents as an amateur lapidarist
and had probably decided to retire because of his age and be
cause he was unable to return to the job which’he had held
for over 30 years. Although Dr. Cook did not find much poten
tial for retraining, the ALJ found no evidence that Dr. Cook
was a vocational expert, therefore, he gave his medical opin
ions respectful consideration but he did not feel that they
were binding insofar as vocational rehabilitation was concerned. !

The ALJ concluded that claimant had failed to prove
that he was' permanently and totally disabled. It remained
unknown whether claimant would be able to obtain and hold
any gainful and suitable work.or be retrained for such be
cause there has been no attempt on the part of claimant to
seek em.ploymerit or retraining but he did feel that claimant
had considerable partial disability. Based on these, findings
he concluded that claimant was entitled to additional awards
both for his unscheduled low back disability and his right
leg impairm.ent.

The Board, after de novo review, finds nothing in the
record to indicate that claimant had decided to retire be-
'cause he could not return to the job which he had held for
over 30 years nor did he consid^^ tetirement beCJUSg 01 hi£'
age. Claimant stated at the hearing that he would like to
return to his old job but knew he could not do so nor could
he physically perform any of the jobs which would be avail
able af the employer, but he did state that he would like
to return to work. ,

The ALJ said it was impossible to determine whether
claimant would be able to obtain and hold any gainful and
suitable work or to be retrained because claimant had failed
to seek such work or retraining. The reason claimant has not
sought work is because he had been advised by three of his
doctors -that he should not attempt to return to work. Further
more, claimant was aware of his physical disabilities and the
fact that he could not Hold down any job with such dis
abilities .

Claimant's disabilities, standing alone, might not be
sufficient to justify a finding of permanent total disability.
However,.after considering claimant's physical disabilities
together with his age, education, training and work experience,
the Board concludes that claimant has proven that he falls
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the odd-lot category and there is no evidence in the 
record that the employer or its carrier made any attempt to 
show that there was some kind of suitable work which claimant -ti) 
could regularly and continuously perform. 

The sole test for determining unscheduled disability is 
loss of ea~nlng cipabily. Cl~imant hag no 5kill5 .o, ~xp~riepc~s 
except in steel fabricating work with the exception of working 
for a short period of time in the woods and this work was done 
many years ago. He has an eighth grade education, he is 64 
years old, he has a hearing loss problem ahd Dr. Cook, al
though he may not be considered as an expert in the field of 
vocationa~ rehabilitation, has been treating claimant since 
early i976 and he felt that claimant had little potential for 
rE:training. 

The Board concludes that claimant is so handicapped 
that he will not be able to obtain regular employment in· any 
well known branch of the competitive labor market. Therefore, 
it finds claimant to be permanently and totally disabled. 

ORDER 

The order of the ALJ, dated June 29, 1978, is reversed . 

. ·~··c""i'ai)nant fs,."'awar'ded_ c:0~1r:ierisation. for :permarient and 
total dfsability commencing on the date of this order. 

Claimant's attorney is aw~rded as a reasonable attor
ney's. fee. for. his services at Board review a sum equal to 25% 
of.the additional compensation gianted claimant by this order, 
payable out of ~aid compensation.as paid, not to exceed $2,300. 

I, 

WCB CASE NO. 78-2431 

JAMES DUNLAP, CLAIMANT 
Poz~ir Wilson, Atchison, Kahn & 

o ! .. DidarV:/ c1a·imarit.'·~ ~tty• 
Jones, L~ng, Klein~ Wolf & 

Smfth, Def~nse Atty~ 
·Order 
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January 29, 1979 

within the odd-lot category and there is no evidence in the
record that the employer or its carrier made any attempt to
show that there was some kind of suitable work which claimant
could regularly and continuously perform.

The sole test for determining unscheduled disability is
loss of earning capacity. ClsiUllRt h^5 HO SKlllS Of g^periences
except in steel fabricating work with the exception of working
for a short period of time in the woods and this work was done
many years ago. He has an eighth grade education, he is 64
years old, he has a hearing loss problem and Dr. Cook, al
though he may not be considered as an expert in the field of
vocational rehabilitation, has been treating claimant since
early 1976 and he felt that claimant had little potential for
retraining.

The Board concludes that claimant is so handicapped
that he will not be able to obtain regular employment in- any
well known branch of the competitive labor market. Therefore,
it finds claimant to be permanently and totally disabled.

ORD R
The order of the ALJ, dated June 29, 1978, is reversed.
"ci'aimant is,."awar'ded„ compensation for’permanent and

total disability commencing on the date of this order.
Claimant's attorney is awarded as a reasonable attor

ney’s, fee. for.his services at Board review a sum equal to 25%
of the additional compensation granted claimiant by this order,
payable out of said compensation,as paid, not to exceed $2,300.

WCB CAS NO. 78-2431
JAM S DUNLAP, CLAIMANT
Pozzi,. Wilson, Atchison, Kahn &

O'-DQarv.',-'Claimant's Atty.Jones, Lang, Klein, Wolf &
Smith, Defense Atty:

Order

January 29, 1979
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September 15, 1978 the Board'ieceived a request from 
claimant, by and through his attorneys, to review.the order of 
the Administrative Law Judge (ALJ} entered in the above en
titled matter on September 7, 1978. The order had approved the 
denial of claimant's claim for aggravation but had reversed the 
denial of claimant's request for further medical-care and treat
ment as recommended by Dr. Goodwin and ordered the same paid· 
pursuant to ORS 656.245. The final date for filing of briefs 
by both parties was set for January 11, 1979. ~ 

On January 9, 19 79 claimant asked for an extension of time
wi thin which to file his brief. On January 22, 1979 the Board 
was advised that the employer had no objection to extending the 
-time for the filing of briefs. 

The Board concludes that the final date for the filing of 
all briefs should be extended to March 9, 1979. 

IT IS SO ORDERED. 

WCB CASE NO. 77-6234 

DARWIN ELLIOTT, CLAIMANT 
Emmons, Kyle, Kropp & Kryger, 

Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by the SAIF 

~anuary 29, 1979 

Reviewed by Board Members Moore and Phillips. 

The State Accident Insurance Fund seeks Board review of 
the Administrative Law Judge's (ALJ) order which granted claim
ant compensation for permanent total disability. 

The Board, after de nova review, affirms and adopts the 
Opinion and Order of the ALJ, a copy of which is attached hereto 
and, by this reference, is made a part hereof. 

ORDER 

The order of the ALJ, dated July 26, 1978, is affirmed. 

Claimant's attorney is hereby granted a reasonable attor
ney's fee for his services in connection with this Board review 
in the amount of $350, payable by the Fund. 

-323-

On September 15, 1978 the Board'received a request from
claimant, by and through his attorneys, to review the order of
the Administrative Law Judge (ALJ) entered in the above en
titled matter on September 7, 1978. The order had approved the
denial of claimant's claim for aggravation but had reversed the
denial of claimant's request for further medical, care and treat
ment as recommended by Dr. Goodwin and ordered the same paid •
pursuant to ORS 656.245. The final date for filing of briefs
by both parties was set for January 11, 1979. ■'

On January 9-, 1979 claimant asked for an extension of time-
within which to file his brief. On January 22, 1979 the Board
was advised that the employer had no objection to extending the
•time for the filing of briefs.

The Board concludes that the final date for the filing of
all briefs should be extended to March 9, 1979.

IT IS SO ORD R D.

WCB CAS NO. 77-6234 January 29. 1979
DARWIN  LLIOTT, CLAIMANT
 mmons, Kyle, Kropp & Kryger, .

Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by the SAIF

Reviewed by Board Members Moore and Phillips.
The State Accident Insurance Fund seeks Board review of

the Administrative Law Judge's (ALJ) order which granted claim
ant compensation for permanent total disability.

The Board, after de novo review, affirms and adopts the
Opinion and Order of the ALJ, a copy of which is attached hereto
and, by this reference, is made a part hereof.

ORD R
The order of the ALJ, dated July 26, 1978, is affirmed.
Claimant's attorney is hereby granted a reasonable attor

ney’s fee for his services in connection with this Board review
in the amount of $350, payable by the Fund.
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CASE NO .. 77-7438 

RICHARD E. FLEMING, CLAIMANT 
D~ K~ith Swanson, Claimant's Atty. 
SAIF; Legal Services, Defense Atty. 
Request for-Review by Claimant 

January 29, 1979 

Reviewed by Board Members Wilson and Phillips. 

Claimant seeks Board review of the Administrutive Law 
Judge's (ALJ) order which affirmed the Second Determination 
Order whereby he was awarded no additional permanent disabil
ity above the 10% previously awarded. 

The Board, after de novo review, affirms and adopts the 
Opinion and Order of the ALJ, a copy of which is attached hereto 
and, by this reference, is made a part hereof. 

ORDER 

The order of the ALJ, dated July 7, 1978, is affirmed. 

WCB CASE NO. 77-7439 

PAUL FOWLER, CLAI.MANT 
Joel Reeder, Claimant's Atty. 
Keith D. Skelton, Defense Atty. 
Request for Review by Employer 

January 29, 1979 

Reviewed"by Board Members Wilson ~nd Phillips. 

The employer seeks Board review of the Administrative 
Law Judge 1s (ALJ) order which remanded claimant's claim to 
it for acceptance and payment of compensation to which he is 
entitled. 

The Board, after de novo ·review, affirms and adopts the 
Opinion and ·Order of the ALJ, a copy of which is attached hereto 
and, by this reference, is made a part hereof. 

ORDER 

The order of the ALJ, dated July 21, 1978, is affirmed. 

Claimant's attorney is hereby granted a reasonable attor
ney1s fee for his services in connection with this Board review 
in the amount of $150, payable by the carrier. 
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January 29, 1979
RICHARD  . FL MING, CLAIMANT
D. Keith Swanson, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

WCB CAS NO. .77-7438

Reviewed by Board Members Wilson and Phillips.
Claimant seeks Board review of the Administrative Law

Judge's (ALJ) order which affirmed the Second Determination
Order whereby he was awarded no additional permanent disabil
ity above the 10% previously awarded.

The Board, after de novo review, affirms and adopts the
Opinion and Order of the ALJ, a copy of which is attached hereto
and, by this reference, is made a part hereof.

ORD R
The order of the ALJ, dated July 7, 1978, is affirmed.

WCB CAS NO. 77-7439 January 29, 1979
PAUL FOWL R, CLAIMANT
Joel Reeder, Claimant's Atty.
Keith D. Skelton, Defense Atty.
Request for Review by  mployer

Reviewed’by Board Members Wilson and Phillips.
The employer seeks Board review of the Administrative

Law Judge's (ALJ) order which remanded claimant's claim to
it for acceptance and payment of compensation to which he is
entitled.

The Board, after de novo 'review, affirms and adopts the
Opinion and Order of the ALJ, a copy of which is attached hereto
and, by this reference, is made a part hereof.

ORD R
The order of the ALJ, dated July 21, 1978, is affirmed.
Claimant's attorney is hereby granted a reasonable attor

ney's fee for his services in connection with this Board review
in the amount of $150, payable by the carrier.

m
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CASE NO. ~8-873 

HARRY H. INKLEY, CLAIMANT 
Willner, Bennett, Riggs & Bobbitt, 

ClaiIT!,ant's Atty. 
Jones, Lang, Klein, ·wolf & Smith, 

Employer's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by EBI co. 

January 29, 1979 

Reviewed by Board Members Wilson and Moore. 

Employee Benefits Insurance Company (EBI) requests 
Board review of the order of the Administrative Law Judge 
(ALJ) which remanded claimant's claim for a hearing loss 
to it to be accepted and for the payment of compensation 
as provided by law. 

Claimant, at the time of the hearing, was 63 years 
old. He had worked for the employer as a welder-mechanic 
from June 1956 until April .1977 when he retired at the age 
of 62. 

The ALJ found that claimant's duties·required him to 
spend about half of his time in the maintenance shop and 
the balance of his time h&worked on and about various 
machines in the plant. Claimant testified he was subjected 
to considerable noise during the working day. Claimant had 
also been subjected to noise prior to this employment, i.e., 
while .in the service and while working in the shipyards and 
in logging operations. 

The ALJ found that sometime during the 1960's claimant 
noticed a hearing loss while conversing with his family, ho~
ever, he never iost time from work because of such loss of 
hearing. 

The employer was provided workers' compensation cover
age by the State Accident Insurance Fund from March 1., 1969 
through March 31, 1976; after that date the workers' compen- • 
sation cqverage was furnished by EBI. 

~lthough the record is not entirely clear as to when 
an~rhow the claim was filed, it indicates that in Septe~ber 
19,~ the employer completed.an 801 claim form, statino that 
cla~~ant was contending his hearing loss was due to the noise 
at ~is_employment._ Claimant did not sign this form. on 
Ja~uary 5, . 19 _78 EBI issued' a denial on the grounds that claim
anc' shearing loss was not as great as it was-before E~I as
su~ed the employer's coverage. 

-325-

HARRY H. INKL Y, CLAIMANT
Winner, Bennett, Riggs & Bobbitt,

Claimant's Atty.
Jones, Lang, Klein, Wolf & Smith,
 mployer's Atty.

SAIF, Legal Services, Defense Atty.
Request for Review by  BI Co.

WCB CAS NO. '78-873 January 29, 1979

Reviewed by Board Members Wilson and Moore.
 mployee Benefits Insurance Company ( BI) requests

Board review of the order of the Administrative Law Judge
(ALJ) which remanded claimant's claim for a hearing loss
to it to be accepted and for the payment of compensation
as provided by law.

Claimant, at the time of the hearing, was 63 years
old. He had worked for the employer as a welder-mechanic
from June 1956 until April 1977 when he retired at the age
of 62.

The ALJ found that claimant's duties'required him to
spend about half of his time in the maintenance shop and
the balance of his time he- worked on and about various
machines in the plant. Claimant testified he was subjected
to considerable noise during the working day. Claimant had
also been subjected to noise prior to this employment, i.e.,
while .in the service and while working in the shipyards and
in logging operations.

The ALJ found that sometime during the 1960's claimant
noticed a hearing loss while conversing with his family, how
ever, he never lost time from work because of such loss of
hearing.

The employer was provided workers' compensation cover
age by the State Accident Insurance Fund from March 1., 1969
through March 31, 1976; after that date the workers' compen-
sation coverage was furnished by  BI.

m

Although the record is not entirely clear as to when
and how the claim was filed, it indicates that in September
1976 the employer completed.an 801 claim form, stating that
claimant was contending his hearing loss was due to the noise
at his employment.. Claimant did not sign this form. On
January 5, 1978  BI issued a denial on the grounds that claim-
an-'s hearing loss was not as great as it was before  BI as
sumed the em.ployer's coverage.
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claimant requested a hearing on the d·enial ancl Al~~ 
requested that the Fund be joined on the basis that EBI, in 
its denial, indicated that claimant's hearing loss, if any, Q 
was a result of his employment at a time when the Fund was W 
furnishing the coverage. The Fund moved to dismiss the mo-
tion on the grounds that claimant had not filed a formal 
claim against it. The ALJ ruled that under the provisions 
of OAR 436-83-280 he had the ftUthority and power to join the 
Fund as a party. He denied the motion. 

The ALJ found that the issue of timeliness which was 
raised by the Fund was not meritorious as claimant had lost 
no time from work nor had he· suffered a disability as de
fined by ORS 656.807(1)~ · 

· EBI contended that the-~la&t-injurious exposure" rule 
did ~ot apply in this particular case because claimant•·s 
hearing loss actually became less severe during th~ tim~ 
EBI furnished coverage. The ALJ found this argument per
suasive, but stated that apparently both Dr. Mettler, whose 
opi~ion was that claimant's hearing loss was not induced 
by the noise level to which he was exposed in his employment 
environment, and EBI both concluded that a noise below 90 
deci~els does not cause noise-induced hearing loss. 

The ALJ concluded that claimant's exposure during the 
time.~hat.EBI was on·t.he risk was "of.a 11:ature which causes 

'the disease" and relied ·upon the Court's ruling in Mathis 
v. s.~I?, 10 Or App 139 and Holden ·v. Willamette Industries, 
Inc., 28 Or App 613. The ALJ concluded that as late as 
March 17, 1976 ·claimant had had an audiological reading of 
36% loss of heaiing in the right ear and 47% loss of hearing 
in the left ear. On May 27, 1977 the hearing loss had dim
inished to 32% of the right ear and 38% of the left ear. He 
found there was no expert medical opinion on what claimant's 
audiological readings would h~ve been in May or April 1976 
but thought it was safe to assume -such readings would have been 
essentially the same as those made on March 17, 1976. 

He concluded that because of the lack of scientific 
data in the record as to what decibel of noise level causes 
hearing loss and because Dr. Craig Smith was unequivocal in 
his statement that claimant had a typical mid and especially 
high tone sensory neural hearing loss which was quite charac
teristic for noise-induced hearing loss and expressed his 
opinion that claimant was suffering such hearing loss which 
was quite compatible with noise exposure over the last 
several years that the "last injurious exposure" rule ap
plied. 
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The claimant requested a hearing on the denial and
requested that the Fund be joined on the basis that  BI, in
its denial, indicated that claimant's hearing loss, if any,
was a result of his employment at a time when the Fund was
furnishing the coverage. The Fund moved to dismiss the mo
tion on the grounds that claimant had not filed a formal
claim against it. The ALJ ruled that under the provisions
of OAR 436-83-280 he had the authority and power to join the
Fund as a party. He denied the motion.

The ALJ found that the issue of timeliness which was
raised by the Fund was not meritorious as claimant had lost
no time from work nor had he suffered a disability as de
fined by ORS 656.807(1).-

•  BI contended that the ■'•"last'-injurious exposure" rule
did not apply in this particular case because claimant's
hearing loss actually became less severe during thS tlWfi
 BI furnished coverage. The ALJ found this argument per
suasive, but stated that apparently both Dr. Mettler,
opinion was that claimant's
by the noise
environm.ent,

whose
hearing loss was not induced

level to which he was exposed in his employment
and  BI both concluded that a noise below 90

m

decibels does not cause noise-induced hearing loss.
The ALJ concluded that claimant's exposure during the

time that. BI was on'the risk was "of.a nature which causes
the disease" and relied upon the Court’s ruling in Mathis
V. SAIF, 10 Or App 139 and Holden v. Willamette Industries,
Inc., 28 Or App 613. The ALJ concluded that as late as
March 17, 1976 claimant had had an audiological reading of
36% loss of hearing in the right ear and 47% loss of hearing
in the left ear. On May 27, 1977 the hearing loss had dim
inished to 32% of the right ear and 38% of the left ear. He
found there was no expert medical opinion on what claimant's
audiological readings would have been in May or April 1976
but thought it was safe to assume such readings would have been
essentially the same as those made on March 17, 1976.

He concluded that because of the lack of scientific
data in the record as to what decibel of noise level causes
hearing loss and because Dr. Craig Smith was unequivocal in
his statement that claimant had a typical mid and especially
high tone sensory neural hearing loss which was quite charac
teristic for noise-induced hearing loss and expressed his
opinion that claimant was suffering such hearing loss which
was quite compatible with noise exposure over the last
several years that the "last injurious exposure" rule ap
plied.

m
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The Board, after de novo review, finds there is no 
dispute that -claimant has .suffered from a hearing loss, how
ever, the only issue before the ALJ and before the Board 
on revi~w is whether claimant has sustained such a loss 
since April 1976, the date EBI asswned the risk fO:r the 
employer's wo'rkers' compensation claims, which would make 
it liable under the "last injurious exposure 11 rule. 

The Board finds no medical evidence which indicates 
that claimant's employment environment after April 1976 
contributed to his hearing loss, therefore, claimant has not 
sustained his burden of proving medical causation. 

I 

The "last injurious exposure'' rule which was initially 
set forth by the.Oregon Court of Appeals in Mathis (supra.), 
means basically that where there is an occupational disease, 
liability is most frequently assigned to the carrier on the 
risk when the disease results in disability. In Mathis 
the Cour.t quotes from 3 Larson's Workmen's Compensation Law,. 
Section ·95,21 1971: 

"It goes without saying that, before the 
last injurious exposure rule can be ap
plied, there must have been some expos
ure of the kind contributing to the con
dition. So, if a silicosis claimant has 
been transferred to outside work or to 
work in a place where dust conditions 
were not harmful, the carrier on the 
risk during the later period will not 
be held liable . . . ". 

The Board concludes that in this case claimant was 
not exposed to the kind of noise which would be likely to 
cause a hearing loss after April 1976; to the contrary, 
the facts indicate that there was a decrease in claimant's 
hearing loss which, to a large extent, could be due to the 
fact that the employer remodeled its manufacturing plant 
around 1974-1975 and the new shop was quiet in comparison 
to the old shop. In fact, the claimant testified that it 
was a pleasure to work in the new shop and that the condi-

•tions had improved substantially since they had built the 
-new plant. · 

The Board concludes that there is no liability on 
the part of EBI Company for claimant's hearing loss nor is 
there any liability on th~ part of the Fund. 

ORDER 

The order of the ALJ, dated July 5, 1978, is reversed. 
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o
The Board, after de novo review, finds there is no

dispute that-claimant has .suffered,from a hearing loss, how
ever, the only issue before the ALJ and before the Board
on review is whether claimant has sustained such a loss
since April 1976, the date  BI assum.ed the risk for the
employer's workers' compensation claims, which would make
it liable under the "last injurious exposure" rule.

The Board finds no medical evidence which indicates
that claimant's employment environment after April 1976
contributed to his hearing loss, therefore, claimant has not
sustained his burden of proving medical causation.

The "last injurious exposure" rule which was initially
set forth by the,Oregon Court of Appeals in Mathis (supra.),
means basically that where there is an occupational disease,
liability is most frequently assigned to the carrier on the
risk when the disease results in disability. In Mathis
the Court quotes from 3 Larson's Workmen's Compensation Law,
Section '95.21 1971:

"It goes without saying that, before the
last injurious exposure rule can be ap
plied, there must have been some expos
ure of the kind contributing to the con
dition. So, if a silicosis claimant has
been transferred to outside work or to
work in a place where dust conditions
were not harmful, the carrier on the
risk during the later period will not
be held liable . . .".

The Board concludes that in this case claimant was
not exposed to the kind of noise which would be likely to
cause a hearing loss after April 1976; to the contrary,
the facts indicate that there was a decrease in claimant's
hearing loss which, to a large extent, could be due to the
fact that the employer remodeled its manufacturing plant
around 1974-1975 and the new shop was quiet in comparison
to the old shop. In fact, the claimant testified that it
was a pleasure to work in the new shop and that the condi
tions had improved substantially since they had built the
new plant.

The Board concludes that there is no liability on
the part of EBI Company for claimant's hearing loss nor is
there any liability on the part of the Fund.

ORD R

o
The order of the ALJ, dated July 5, 1978, is reversed

- 327-

0 

-



   
   
    
    

      
        

         
          
        

          
            
         

          
       

          
         

      

   
 

  

    
    

     
    
  

          
         

          
   

          
           

         

CASE NO. 77-5076 

LOURAE JOHNSON, CLAIMANT 
Elliott Lynn, Claimant's Atty. 
Cheney & Kelley, Defense Atty. 
Request for Review by Employer 

January 29, 1979 

Reviewed by Board Members Wilson and Moore. 

The employer seeks Board review of the Administrative 
Law Judge's (ALJ) order which remanded claimant's claim to 
it for acceptance and payment of compensation to which she 
is entitled for her condition diagnosed as Crohn's disease. 

The Board, after de nova review, affirms and adopts the 
Opinion and Order of the ALJ, a copy of which is attached 
hereto and, by this reference, is made a part hereof. 

ORDER 

The order of the ALJ, dated June 2, 1978, is affirmed. 

Claimant's attorney is hereby granted a reasonable at
torney's fee for his services in connection with this Board 
review in the amount of $250, payable by the carrier. 

WCB CASE NOS. 77-1107 
78-2106 

RONALD E POSSINGER, CLAIMANT 

January 29, 1979 

Jerry E. Gastineau, Claimant's Atty. 
Collins, Velure & Heysell, Employer's Atty. 
SAIF, Legal Services, Defense Atty: 
Order of Dismissal · 

A request for review, having been duly filed with the 
Workers' Compensation Board in the above ~ntitled matter by_ 
the State Accident Insurance Fund, and said request for review 
now having been withdrawn, 

IT IS THEREFORE ORDERED that the request for review now 
pending before the Board is hereby dismissed an~ the order of 
the Administrative Law Judge is final by operation of law. 
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LOURA JOHNSON, CLAIC^NT
 lliott Lynn, Claimant's Atty.
Cheney & Kelley, Defense Atty.
Request for Review by  mployer

Reviewed by Board Members Wilson and Moore.
The employer seeks Board review of the Administrative

Law Judge's (ALJ) order which remanded claimant's claim to
it for acceptance and payment of compensation to which she
is entitled for her condition diagnosed as Crohn's disease.

The Board, after de novo review, affirms and adopts the
Opinion and Order of the ALJ, a copy of which is attached
hereto and, by this reference, is made a part hereof.

ORD R
The order of the ALJ, dated June 2, 1978, is affirmed.
Claimant's attorney is hereby granted a reasonable at

torney's fee for his services in connection with this Board
review in the amount of $250, payable by the carrier.

WCB CAS NO. 77-5076 January 29, 1979
m

WCB CAS NOS 77-1107
78-2106

January 29, 1979

RONALD  POSSING R, CLAIMANT
Jerry  . Gastineau, Claimant's Atty.
Collins, Velure & Heysell,  mployer's Atty.
SAIF, Legal Services, Defense Atty.
Order of Dismissal

A request for review, having been duly filed with the
Workers' Compensation Board in the above entitled matter by
the State Accident Insurance Fund, and said request for review
now having been withdrawn,

IT IS TH R FOR ORD R D that the request for review now
pending before the Board is hereby dismissed and the order of
the Administrative Law Judge is final by operation of law.

#
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CASE NO. 78-3074 

JOHN J. WALTERS, CLAIMANT 
Pozzi, Wilson, Atchison, Kahn & 

O'Leary, Claimant's Atty. 

. " . 

Souther, Spaulding, Kinsey, Williamson 
& Schwabe·, Defense Atty. 

Request for Review by Claimant 

January 29, 1979 

Reviewed by Board Members Wilson and Moore. 

Claimant seeks Board review of the Administrative Law 
Judge's {ALJ) order which affirmed the carrier's denial of 
his dlaim. 

The Board, after de nova review, affirms and adopts the 
Opinion and Order of the ALJ, a copy of which is attached hereto 
and, by this reference, is made a part hereof. 

ORDER 

.The order of the ALJ, dated August 28, 1973, is affirmed. 

WCB CASE NOS. 76-5254 
77-2000 
77-4164 

GEORGE A WAY, CLAIMANT 
Michael Brian, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Jones, Lang, Klein, Wolf & Smith, 

Employer's Atty. 
Order on Motion to Reconsider 

January 29, 1979 

On January 11, 1979 the Board e~tered its Order on Re
view in the above entitled matter which affirmed and adopted 
the Opinion and Order of the Adminis·trative ~aw Judge dated 
April 6, 1978. This Opinion and Order directed the State 
Accident Insurance Fund to pay those medical bills tendered 
by the claimant pursuant to an order of ALJ Mulder, dated Jan
uary 20, 1977, and assessed a penalty equal to 10% of that -

.amount. It also set aside ALJ Mulder's order as of April 6, 
1978 and granted claimant's attorney an attorney's fee. 
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January 29, 1979

JOHN J. WALT RS, CLAIMANT
Pozzi, Wilson, Atchison, Kahn &

O'Leary, Claimant's Atty.
Souther, Spaulding, Kinsey, Williamson

& Schwabe-, Defense Atty.
Request for Review by Claimant

WCB CAS NO. 78-3074

Reviewed by Board Members Wilson and Moore.
Claimant seeks Board review of the Administrative Law

Judge's (ALJ) order which affirmed the carrier's denial of
his claim.

The Board, after de novo review, affirms and adopts the
Opinion and Order of the ALJ, a copy of which is attached hereto
and, by this reference, is made a part hereof.

ORD R
.The order of the ALJ, dated August 28, 1973, is affirmed.

WCB CAS NOS. 76-5254
77-2000
77-4164

January 29, 1979

GEORGE A WAY; CLAIMANT
Michael Brian, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Jones, Lang, Klein, Wolf & Smith,

 mployer's Atty.
Order on Motion to Reconsider

On January 11, 1979 the Board entered its Order on Re
view in the above entitled matter which affirmed and adopted
the Opinion and Order of the Administrative Law Judge dated
April 6, 1978. This Opinion and Order directed the State
Accident Insurance Fund to pay those medical bills tendered
by the claimant pursuant to an order of ALJ Mulder, dated Jan
uary 20, 1977, and assessed a penalty equal to 10% of that -
•amount. It also set aside ALJ Mulder's order as of April 6,
1978 and granted claimant's attorney an attorney's fee.
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January 18, 1979 claimant, by and through one of 
his attorneys, requested the Board to reconsider its Order 
on Review and issue an Amended Order on Re,,iew addressing the 
position taken by claimant regarding the claim for aggrava
tion. The claimant contends that the Board's Order on Review 
simply rejected the Fund's basis ·for review but did not deal 
with the cross-appeal of claimant regarding the claim for ag-
gravation. ' 

On page.five of the ALJ's order claimant's contentions 
with respect to his claim of aggravation are directly dealt 
with by the ALJ. Inasmuch as the Board's Order on Review af
firmed and adopted the ALJ' s order .in its entirety, the 
Board concludes that there is ~~rba~is for reconsidering the 
Order on Review dated January ~r, 1979. 

ORDER 

' ' 

The claimant's request .that the Board reconsider its 
Order on Review entered in the'~bove entitled matter on Jan
uary 11, 1979 is hereby denied. . ' 

-SAIF CLAIM NO. HB 139488 

LAWRENCE W. WELLS, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Own Motion Order 

January 29, 1979 

Claimant suffered-a compensable injury on May 4, 1Y6S when 
he twisted his knee after falling into a~ 8-foot pit. He was 
off work approximately four months and returned to his same job 
iri November 1965. Claimant•i claim'has been closed and his ag
gravation rights have expired. 

Claimant apparently was able to work between 1965 and. 
1975 although he had intermittent swelling of the knee which . 
had to be drained on several •occasions; he was also treated 
with anti-inflammatory drugs. In 1975 claimant sought medical 
care from Dr. Paul Campbell. An arthrogram was carried out fol
lowed by an arthroscopy which showed degenerative medial compart
ment. On June 6, 1975 a valgus producing proximal tibial osteo
tomy was performed by Dr. Campbel 1. · Claimant received consider
able improvement following his surgery. ·subsequently, claimant 
was referred to the. Div is ion of Vaca tional Rehabilitation 
where he spent approximately three months retraining in elec
trical app:iance repair. 
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On January 18, 1979 claimant, by and through one of
his attorneys, requested the Board to reconsider its Order
on Review and issue an Amended Order on Review addressing the
position taken by claimant regarding the claim for aggrava
tion. The claimant contends that the Board's Order on Review
simply rejected the Fund's basis for review but did not deal
with the cross-appeal of claimant regarding the claim for ag
gravation.

On page.five of the ALJ's order claimant's contentions
with respect to his claim of aggravation are directly dealt
with by the ALJ. Inasmuch as the Board's Order on Review af
firmed and adopted the ALJ's order ,in its entirety, the
Board concludes that there is no- basis for reconsidering theOrder on Review dated January il', 1979.

ORD R
The claimant's request .that the Board reconsider its

Order on Review entered in the'above entitled matter on Jan
uary 11, 1979 is hereby denied. ;

#

SAIF CLAIM NO. HB 139488 January 29, 1979
LAWR NC W. W LLS, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Order

Claimant suffered-a compensable injury on May 4, 1965 when
he twisted his knee after falling into an 8-foot pit. He was
off work approximately four months and returned to his same job
in November 1965 . Claimant's claim'has been closed and his ag
gravation rights have expired.

Claimant apparently was able to work between 1965 and
1975 although he had intermittent swelling of the knee which
had to be drained on several -occasions; he was also treated
with anti-inflammatory drugs. In 1975 claimant sought medical
care from Dr. Paul Campbell. An arthrogram was carried out fol-
lowe (3 by an arthroscopy which showed degenerative medial compart
ment. On June 6, 1975 a valgus producing proximal tibial osteotomy was performed by Dr. Campbell. ' Claimant received consider
able improvement following his surgery. Subsequently, claimant
was referred to the Division of Vocational Rehabilitation
where he spent approximately three months retraining in elec
trical appliance repair.
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In October 1976 claimant- was considered medically sta
tionary and his claim was again closed with an award of approx
imately 50% permanent partial disability of the left knee. In 
March 1977 he returned to work as a janitor on a part-time 
basis and continued to work until September 1978 when, after 
kneeling down, his knee commenced to swell acutely. Claimant 
went to Emanuel Hospital for x-rays. He has not been ~ble to 
return to work since that date and presently requests reopen~ 
ing of his claim for treatment purposes- prior to again being 
seen by Dr. Campbe 11 •. 

The request to_ reopen his claim was made by.claimant to 
the State Accident Insurance Fund. The Fund advised the Board 
that since claimant's aggravation· fights had expired it was re
ferring· the matter to the Board for consideration pursuant to 
the Board's own motion jurisdiction granted by ORS 656 •. 278. 

The Fund also enclosed a copy of a report from the Orthopaedic 
Consultants dated December 27, 1978 and stated that should the 
Board fin~ that the medical evidence was sufficient to justify' 
a reopening of the claim it would not oppose such reopening. 

The Board finds that the claimant continues to have a 
constant pain over the -anterior and lateral aspects of his 
left knee which is interfering with his sleep and his ambula
tion. Th~ physicians at Orthopaedic Consultants stated that 
the claim should be r.eopened for treatment purposes. External 
support for the knee would likely assist in increasing the· 
claimant'!:l activity tolerance. They recommende.d that when 
claimant '.s medical care had been completed that he be given 
further vocational ~ssistanc~ to enable him to return to the 
labor market· although he would continue to have certain limi
tations ·as a result of his _knee .injury. · 

The Board concludes that the medical evidence justifies 
the reopening of claimant's claim for the payment of compensa
tion- as provided by law, commencing on the date of the incident 
which, in September 1978, caused claimant's knee to swell 
acutely and required him to report to Emanuel Hospital for 
x-rays (the actual date h~s not been documented). 

ORDER 

Claimant's claim for his industrial injury suffered on 
May 4, 1965 is hereby remanded to the State Accident Insurance 
Fund to be accepted and for the payment of compensation, as 
provided by law, cowmencing on the date claimant was admitted 
to Emanuel Hospital in September 1978 foi x-rays of his left knee 
and until his claim shall be closed again pursuant to the pro
visions of ORS 656.278, less time worked. 
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In October 1976 claimant- was considered medically sta
tionary and his claim was again closed with an award of approx
imately 50% permanent partial disability of the left knee. In
March 1977 he returned to work as a janitor on a part-time
basis and continued to work until September 1978 when, after
kneeling down, his knee commenced to swell acutely. Claimant
went to  manuel Hospital for x-rays. He has not been able to
return to work since that date and presently requests reopen
ing of his claim for treatment purposes- prior to again being
seen by Dr. Campbell,.

The request to, reopen his claim was made by.claimant to
the State Accident Insurance Fund. The Fund advised the Board
that since claimant's aggravation rights had expired it was re
ferring the matter to the Board for consideration pursuant to
the Board's own m.otion jurisdiction granted by ORS 656.278.
The Fund also enclosed a copy of a report from the Orthopaedic
Consultants dated December 27, 1978 and stated that should the
Board find that the medical evidence was sufficient to justify
a reopening of the claim it would not oppose such reopening.

The Board finds that the claimant continues to have a
constant pain over the anterior and lateral aspects of his
left knee which is interfering with his sleep and his ambula
tion. The physicians at Orthopaedic Consultants stated that
the claim should be reopened for treatment purposes.  xternal
support for the knee would likely assist in increasing the
claimant's activity tolerance. They recommended that when
claimant's medical care had been completed that he be given
further vocational assistance to enable him to return to the
labor market' although he would continue to have certain limi
tations as a result of his knee -injury.

The Board concludes that the medical evidence justifies
the reopening of claimant's claim for the payment of compensa
tion as provided by law, commencing on the date of the incident
which, in September 1978, caused claimant's knee to swell
acutely and required him to report to  manuel Hospital for
x-rays (the actual date has not been documented).

ORD R
Claimant's claim for his industrial injury suffered on

May 4, 1965 is hereby remanded to the State Accident Insurance
Fund to be accepted and for the payment of compensation, as
provided by law, commencing on the date claimant was admitted
to  manuel Hospital in September 1978 for x-rays of his left knee
and until his claim shall be closed again pursuant to the pro
visions of ORS 656.278, less time worked.
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WCB CASE NO. 77-4499 January 29, 1979 

TERRYE. WHITE, CLAIMANT 
Chandler, Walberg & Whitty, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Re~iew by Claimant 

Reviewed by Board Members Wilson and Phillips. 

Claimant seeks Board review of the Administrative Law 
Judge's (ALJ) order which affirmed the June 29, 1977 Deter
mination Order, thereby finding claimant's hearing loss was 
not related to his industrial injurr. 

The Board, after de nova review, affirms and adopts the 
Opinion and Order of the ALJ, a copy of which is attached ·-hereto 
and, ~y this reference, is made a part hereof. 

ORDER 

The order of the ALJ, dated July 26, 1978, is affirmed. 

WCB CASE NO. 78-2298 FEBRUARY 1, 1979 

THOMAS MITCHELL, CLAIMANT 
D6blie, Bischoff-& Murray, Claimant's Atty. 
SAIF, Legal Services, Defense Atty; 
~equest for Review by the SAIF 

Reviewed by Board Members Moore and Phillips. 

The State Accident Insurance Fund requ~sts review by 
the Board of the order of the Administrative Law Ju¢ige (ALJ) 
~hich. remanded claimant's claim to it ·to be accepted for pay
ment of compensation from January 31, 1978 until the claim is 
closed pursuant to ORS 656.268. The ALJ also directed the Fund 
to pay claimant an additional sum equal to 25% of the interim 
compensation due claimant from March ~l to May 22, 1978 and 
granted cla·imant's att_orney an attorney's fee of $900. 

Claimant, who is 45 ye~rs old, has spent approximately 
14 y~ars ·in state and federal prisons. After his last release 
in 1964, claimant went to New_ York and worked as a pantry man 
for a couple of years and later worked for six years in sup~~
rnarkets. He first came to Oregbn in August 1971 and worked as 
a car salesman. At this time he commenced performing volunteer 
work motivating released convicts and attempting to secure jobs 
for them. 
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WCB CAS NO. 77-4499 January 29, 1979
T RRY  . WHIT , CLAIMANT
Chandler, Walberg & Whitty, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Wilson and Phillips.
Claimant seeks Board review of the Administrative Law

Judge's (ALJ) order which affirm.ed the June 29, 1977 Deter
mination Order, thereby finding claimant's hearing loss was
not related to his industrial injury.

The Board, after de novo review, affirms and adopts the
Opinion and Order of the ALJ, a copy of which is attached hereto
and, by this reference, is made a part hereof.

ORD R
The order of the ALJ, dated July 26, 1978, is affirmed.

WCB CAS NO. 78-2298 F BRUARY 1, 1979
THOMAS MITCH LL, CLAIMANT
Doblie, Bischoffs Murray, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by the SAIF

Reviewed by Board .Members Moore and Phillips.
The State Accident Insurance Fund requests review by

the Board of the order of the Administrative Law Judge (ALJ)
which, rem.anded claimant's claim to it to be accepted for pay
ment of compensation from January 31, 1978 until the claim is
closed pursuant to ORS 656.268. The ALJ also directed the Fund
to pay claimant an additional sum equal to 25% of the interim
compensation due claimant from March 31 to May 22, 1978' and
granted claimant's attorney an attorney's fee of $900.

Claimant, who is 45 years old, has spent approximately
14 years in state and federal prisons.. After his last release
in 1964,' claimant went to New, York and worked as a pantry man
for a couple of years and later worked for six years in super
markets. He first came to Oregon in August 1971 and worked as
a car salesman. At this time he commenced performing volunteer
work motivating released convicts and attempting to secure jobs
for them.

m
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In April 1976 claimant began working full- time as a 
Human Res9urces Assistant. Clai~ant testified he had no speci
fic problems with this job which'consisted of giving weekly 

ClJb~~S in various correctional 1n~t1t~tions where he related 
his life experiences and endeavored to convince those in atten
dance to_ follow his example; however,· he did have one or two 
confrontations with his superiors about being too candid. 
Claimant was advised to forget his past although he found no 
discrimin~tion which hindered him and he suffered· no job an
xiety. In the past _years claimant had-been treated for anxiety. 
symptoms while in prison, however, he had not been treated med
ically for such symptoms since 1956. 

On July 1, 1977 claimant l~ft his job as Human Re
sources Assistant and took a-job as a probation officer in 
Portland. He did not discuss his prison background, however, 
the people with whom he worked were aware of it and often made 
remarks ~bout convicts which bothered claimant. At one time 
his co-workers and-supervisors, in referring to a convicted 
murderer with whom he was working, indicated that claimant and 
the prisoner should get along well as they were of the same 
background. · 

On December 12, .1977 claimant had a violent argument 
with his co-worker and supervisor which·caused him to-become 
extremely nervous. He left work an hour early and suffered a. 
blackout on the freeway driving from Portland to Salem. Dr. 
Needham, who had been treating claimant for the past seven 
years, had last seen:him on November 15, 1977 for blackout 
symptoms believed to be based on an emotional situation. He 
prescribed medication and referred claimant to Dr .. Hogue, a 
psychiatrist, who examined claimant on December 22, 1977 and 
found· no indication of psychosis or organic impairment. Claim
ant had a number of conflicts in relationship to his family, 
marriage, and employment situation that would create anxiety 
sufficient to be expressed symptomatically and, according to 
Dr. Hogue, when the anxiety became so intense claimant would 
find that such symptoms expressed itself through various phy
sic~l symptoms beyond claimant's control. Dr. Hogue urged 
claimant to discontinue his excessive coffee drinking. 

On January 31, 1978 claimant had another nervous at
tack while driving from Portland to Salem~ at that time he had 
not been in the office but had been working in the field. 
Since that date claimant had not worked. 

Dr. Needham continued to treat claimant and hospital
ized him on March 7, 1978 for further evaluation of lighthe~ded 
spells and possible hypoglycemia. Neurologic evaluations were 
normal except for some underlying anxiety which was detected. 
The diagnosis w~s episodic lightheadedness, rule out hypogly
cemia, low back pain by history, history of excessive alcohol 
and history. of excessive use of Valium. 
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In April 1976 claimant began working full'time as a

Human Respurces Assistant. Claimant testified he had no speci
fic problems with this job which'consisted of giving weekly
classes in various correctional institutions where he relatedhis life experiences and endeavored to convince those in atten
dance to. follow his example; however,- he did have one or two
confrontations with his superiors about being too candid.
Claimant was advised to forget his past although he found no
discrimination which hindered him and he suffered no job an
xiety. In the past years claimant had -been treated for anxiety
symptoms while in prison, however, he had not been treated med
ically for such symptoms since 1956.

On July 1, 1977 claimant left his job as Human Re
sources Assistant and took a job as a probation officer in
Portland. He did not discuss his prison background, hov/ever,
the people v/ith whom he worked were aware of it and often made
remarks about convicts which bothered claimant. At one time
his co-workers and•supervisors, in referring to a convicted
murderer with whom he was working, indicated that claimant and
the prisoner should get along well as they were of the same
background.

On December 12,.1977 claimant had a violent argument
with his co-worker and supervisor which caused him to-become
extremely nervous. He left work an hour early and suffered a.
blackout on the freeway driving from Portland to Salem. Dr.
Needham, who had been treating claimant for the past seven
years, had last seen-'him on November 15, 1977 for blackout
symptoms believed to be based on an emotional situation. He
prescribed medication and referred claimant to Dr.,Hogue, a
psychiatrist, who examined claimant on December 22, 1977 and
found’ no indication of psychosis or organic impairment. Claim
ant had a number of conflicts in relationship to his family,
marriage, and employment situation that would create anxiety
sufficient to be expressed symptomatically and, according to
Dr. Hogue, when the anxiety became so intense claimant would
find that such symptoms expressed itself through various phy
sical symptoms beyond claimant's control. Dr. Hogue urged
claimant to discontinue his excessive coffee drinking.

On ,January 31, 1978 claimant had another nervous at
tack while driving from Portland to Salem; at that time he had
not been in the office but had been working in the field.
Since that date claimant had not worked.

Dr. Needham continued to treat claimant and hospital
ized him on March 7, 1978 for further evaluation of lighthe'aded
spells and possible hypoglycemia. Neurologic evaluations were
normal except for some underlying anxiety which was detected.
The diagnosis was episodic lightheadedness, rule out hypogly
cemia, low back pain by history, history of excessive alcohol
and history, of excessive use of Valium.
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supervisor ·first discussed the possibility 
of an industrial injury claim with claimant on March 20, 1978 
and the ~allowing day mailed a claim form to him. On March 31, Q_ 

1978 claimant filed a claim for his emotional problems and the W 
claim was denied by the Fund.on May 22, 1978. 

Dr. Needham concluded that claimant was almost totally 
disabled because of blackout sympt•'.'Jms believed to be on an emo
tional basis. He felt the excessive use of Valium over the past 
years could be a factor in claimant!s contjnuing physical and 
psychosematic complaints and he did not feel that claimant should 
return to the ~tressful situation at work. 

·( 

The ALJ found that physical disability because of emo-

tiqnql 9f psy~h9log~c~1 problem� iB aB compensable a~ pur@ly 
physical conditions and that it was recognized that if an indus
trial injury caused, aggravated or accelerated a pre-existing 
condition, the resultant disability was chargeable to_ the acci
dent. The ALJ further found that in a case such as this it re
quired expert medical testimony to. establish the proximal or 
causal relationship be~ween the injury and the alleged disabil
,i ty. 

The ALJ, relying upon the opinions·expressed by Dr. 
Needham, concluded that the preponderance of the expert medical 
evidence (Dr. Needham'. s opinion was supported by that expressed 
by Dr. Carney and Dr. Orwell and consistent with the opinion 
of Dr. Hogue) was that claima~t's employment contributed to 
or aggravated a pre-existing condition. He found that this 
being so, it was not necessary to measure the relative amount 
or duration of claimant's employment which caused the contribu
tion or aggravation. It was sufficient if some substantial con
tributing employment exposure was present. 

On the issue of penalties, the ALJ found that claimant's 
claim was filed on March 31, 1978 but no compensation was paid 
and the claim was not denied by the Fund until May 22, 1978. 
H~ therefore found that claimant was entitled to interim compen
sation from the date of his claim until the date of the denial 
and that his attorney was entitled to a reasonable attorney's 
fee payable by the Fund. Jones v. Emanuel Hospital, 28d Or 
14 7. 

The Board, on de nova review, finds that the medical 
evidence does. not justify a finding of causal relaticinship be
tween claimant's alleged disability and his work. It is inter
esting to note that claimant testified that his psychological 
problems were in no way aggravated or affected by his job. 
Both Dr. N~edham and Dr. Hogue urged claimant to discontinue 
his excessive use of Valium which he had been taking regularly 
since 1968 and to discontim10 his heavy coffee drinking. 
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Claimant's supervisor first discussed the possibility
of an industrial injury claim with claimant on March 20, 1978
and the following day mailed a claim form to him. On March 31,
1978 claimant filed a claim for his emotional problems and the
claim was denied by the Fund'on May 22, 1978,

Dr. Needham concluded that claimant was almost total'ly
disabled because of blackout symptoms believed to be on an emo
tional basis. He felt the excessive use of Valium over the past
years could be a factor in claimant-'s continuing physical and
psychosematic complaints and he did not feel that claimant should
return to the stressful situation at work.

The ALJ found that physical disability because of emo-
tionai or psyghgiggiggi problGiTi 5 Is as compensable as purelyphysical conditions and that it was recognized that if an indus
trial injury caused, aggravated or accelerated a pre-existing
condition, the resultant disability was chargeable to the acci
dent. The ALJ further found that in a case such as this it re
quired expert medical testimony to- establish the proximal or
causal relationship between the injury and the alleged disabil
ity. - - -

The ALJ, relying upon the opinions expressed by Dr.
Needham, concluded that the preponderance of the expert medical
evidence (Dr. Needham's opinion was supported by that expressed
by Dr. Carney and Dr. Orwoll and consistent with the opinion
of Dr. Hogue) was that claimant's employment contributed to
or aggravated a pre-existing condition. He found that this
being so, it was not necessary to measure the relative amount
or duration of claimant's employm.ent which caused the contribu
tion or aggravation. It was sufficient if some substantial con
tributing employment exposure was present.

On the issue of penalties, the ALJ found that claimant's
claim v;as filed on March 31, 1978 but no compensation was paid
and the claim was not denied by the Fund until May 22, 1978.
He therefore found that claimant was entitled to interim compen
sation from the date of his claim until the date of the denial
and that his attorney was entitled to a reasonable attorney's
fee payable by the Fund. Jones v.  manuel Hospital, 280 Or147. "

The Board, on de novo review, finds that the medical
evidence does, not justify a finding of causal relationship be
tween claimant's alleged disability and his work. It is inter
esting to note that claimant testified that his psychological
problems were in no way aggravated or affected by his job.
Both Dr. Needham and Dr. Hogue urged claimant to discontinue
his excessive use of Valium which he had been taking regularly
since 1968 and to discontinue his heavy coffee drinking.
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' Claimant has been suffering anxiety symptoms for many 
years. He commenced working for the employer on July 1, 1977 
and worked until Januarv 30, 1978. In November 1977 claimant 
sought medical help fro; Dr. .Netaharn re'la ti ve to a problem of 
blackouts and medication was prescribed. Claimant was not 
hospitalized until March 1978, three months after he ceased 
working for the employer. The hospitalization was for light
headed spells and possible hypoglycemia which is a mild diabetic 
condition that had been suspected in claimant prior to this 
time. ivh~n he was hospitalized claimant reported a two-yea!:"· 
history of feeling poorly and a two tci three month history of 
a worsening of symptoms consisting of lightheadedness, near 
syncope. This two to.three month history of worsening symptoms 
covered a period of time after claimant had ceased working for 

''the employer. He. was having no jol:f exposure which would cause 
such symptoms .. 

Durin~ the six-month period claimant.worked fo~ the 
· employer he had an average case load of about 36 cases a month. 

The average number of cases.handled by other parole officers was 
approximately 72 cases a month. There is no evidence that 
claimant had any conversation with his unit supervisor relative 

-to any conflict on the.job; lhe ba~is for the finding by the 
ALJ that there was a causal relationship between claimant's 
emotional problems and his work apparently was a single isol
ated incident,· to-wit: an argument which claimant had with his 
supervisor on December 12, 1977. 

The Board concludes that the evidence does not show 
that the claimant's job exposure c~used a material and perman
ent aggravation of his pre-existing condition. The statement 
by the l,LJ that. if substc'!ntial contribt.1ting employment expos
ure is present the relative amounts or duration will not be 
meas~red is not true in ·1icrht of the recerit rulina bv the Court .., - ~ 

of Appeals· in Stupfel v. Hines Lumber Company, 35 Or App 457. 
In that case the court stated clearly that the duration of the 
aggravatton does have to be measured because the aggrav.at.Lon 
not only has to be m~terial but it also has to be permanent 
and it is impossible to determine permanency unless duration 
is examined. 

After considering all the~e facts and giving a special 
attention to the claimant's own statement that his job had no 
b~aring at all on his physical or emotional condition, the 
Board concludes claiman~ has not- suffered a compensable occu
pation disease~ 
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Claimant has been suffering anxiety symptoms for many
years. He commenced working for the employer on July 1/ 1977
and worked until January 30, 1978. In November 1977 claimant
sought medical help from Dr. Needham relative to a problem of
blackouts and medication was prescribed. Claimant was not
hospitalized until March 1978, three months after he ceased
working for the employer. The hospitalization was for light
headed spells and possible hypoglycemia v;hich is a mild diabetic
condition that had been suspected in claimant prior to this
time. When he was hospitalized claimant reported a two-year-
history of feeling poorly and a tv;o to three month history of
a worsening of symptoms consisting of lightheadedness, near
syncope. This two to,three month history of worsening symptoms
covered a period of timie after claimant had ceased working for
the employer. He. was having no job'': exposure which would cause
such symptoms.

During the six-month period claimant worked for the
employer he had an average case load of about 36 cases a month.
The average number of cases.handled by other parole officers was
approximately 72 cases a month. There is no evidence that
claimant had any conversation with his unit supervisor relative
to any conflict on the-job; the basis for the finding by the
ALJ that there was a causal relationship between claimant's
emotional problems and his work apparently was a single isol
ated incident, to-wit: an argument which claimant had with his
supervisor on December 12, 1977.

The Board concludes
that the claimant's job expo
ent aggravation of his pre-e
by the ALJ that.if substanti
ure is present the relative
measured is not true in 'ligh
of Appeals in Stupfel v. Hin
In that case the court state
aggravation does hav’e to be
not only has to be material
and it is impossible to dete
is examined.

that the evidence does not show
sure caused a m.aterial and perm.an-
xisting condition. The stat-em.ent
al contributing employment expos-
amiounts or duration will not be
t of the recent ruling by the Court
es Lumber Company, 35 Or App 457.
d clearly that the duration of the
measured because the aggravat.ion
but it also has to be permanent
rmine permanency unless duration

After considering all these facts and giving a special
attention to the claimant's own statement that his job had no
bearing at all on his physical or emotional condition, the
Board concludes claimant has not- suffered a compensable occu
pation disease.
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claimant filed his claim on March 31, 1978 and 
the Fund did not deny it until May 22, 1.978 nor did it pay 
any compensation to claimant. The Board agrees with the ALJ 
that interim compensation must be paid from the day the claim 
was filed until the date of the denial based on the ruling in 
Jones (supra.). 

Thg'goar~ ~bncludes that although the denial, when 
made, was proper, nevertheless, claimant is entitled to in
terim compensation from March 31 to May 22, 1978 and to an 
additional sum equal to 25% of that interim compensation as 
a penalty for unreasonable delay in the payment of compensa
tion. However, the Board feels that the attorney's fee awarded 
by the ALJ was excessive and would~~educe it to $250. 

ORDER 

The order of the ALJ, dated July 27, 1978, is modified. 

The denial by the State Accident Insurance Fund of 
claimant's claim for emotional stress due to work activities 
which was dated May 22, 1978 i~ approved. 

The State Accident Insurance Fund is directed to pay 
claimant compensation, as provided by ·law, from March 31, 1978 
to May 22, 1978 and to pay claimant additional compensation egual 

. to: 25% >of such-'compe'ijsation ·due claimant for that period of · 
time as a penalty for unreaso.nable- delay in the payment of com
pensation. 

Claimant's attorney is awarded a sum of $250 as area
sonable attorney's fee for his services before the ALJ at the 
hearing. 

SAIF CLAIM NO. EC 148830· 

JACK RUTHERFORD, CLAIMANT 
SAfF, Legal Services, Defense Atty. 
Own Motion Order 

FEBRUARY 1, 1979 

On December 12, 1977 the Board entered its_ Own Motion 
Determination in the above entitle~ matter which granted claim
ant compensation for temporary total disability from September 
17, 1975 through September 30, 1977, less time worked. This 
Determination Order was based upon a compensable injury which 
claimant sustained on August 10, · 1968 and was entered pursuant 
to the provisions of ORS 656.278 which grants the Board author
ity to act on its own motion and, if the facts justify, to re
open a claim after a claimant's aggravation rights have expired. 

-3 36.;_ 

The claimant filed his claim on March 31, 1978 and
the Fund did not deny it until May 22, 1,978 nor did it pay
any compensation to claimant. The Board agrees with the ALJ
that interim compensation must be paid from the day the claim
was filed until the date of the denial based on the ruling in
Jones (supra-).

ThS fi6hcludes tKat although the denial, when
made, was proper, nevertheless, claimant is entitled to in-
terim compensation from March 31 to May 22, 1978 and to an
additional sum equal to 25% of that•interim compensation as
a penalty for unreasonable delay in the payment of compensa-
tion. However, the Board feels that the attorney's fee awarded
by the ALJ was excessive and would-^teduce it to $250 .

ORD R
The order of the ALJ, dated July 27,. 1978 , is modified.
The denial by the State Accident Insurance Fund of

claimant's claim for emotional stress due to work activities
which was dated May 22, 1978 is approved.

The State Accident Insurance Fund is directed to pay
claimant compensation, as provided by -law, from March 31, 1978
to May 22, 1978 and to pay claimant additional compensation equal
to',25% 'of .such''compelisation‘d^ue claimant for that period of
time as a penalty for unreasonable delay in the payment of com
pensation.

Claimant's attorney .is awarded a sum of $250 as a rea
sonable attorney's fee for his services before the ALJ at the
hearing.

m

SAIF CLAIM NO.  C 148830
JACK RUTH RFORD, CLAIMANT
SAIF, Legal Services, Defense Atty,
Own Motion Order

F BRUARY 1, 1979

On December 12, 1977 the Board entered its Own Motion
Determination in the above entitled matter which granted claim
ant compensation for temporary total disability from September
17, 1975 through September 30, 1977, less time worked. This
Determination Order was based upon a compensable injury which
claimant sustained on August 10, 1968 and was entered pursuant
to the provisions of ORS 656.278 which grants the Board author
ity to act on its own motion and, if the facts justify, to re
open a claim after a claimant's aggravation rights have expired
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There has been a substantial exchange of correspondence 
between the Board and the claimant and the 2laimant's doctor, 
Edward J. Lackner. The claimant tand Dr. Lackner also have dis
cussed claimant's problems with Governor Straub. Claimant 
seeks to reopen his claim for further medical care and treat
ment and compensation, as provided by law, on the grounds that 
claimant's condition is related to his industrial injury of 
August 10, 1968 and represents a worsening since the claim was 
last closed by the Own Motion Determination dated December 12, 
1977. 

,Qn January 5, 1979 Dr. Lackner wrote to the Board, 
stating that he had received the Board's letter dated October 
31, 1978 which reauested a current medical evaluation of the 
clai~ant's physic~l and mental con~~tions and.asked if such 
conditions were attributable to the industrial injury and had 
worsened. Dr. Lackner replied that claimant's condition had 
materially worsened, his pain had increased and he was more 
depressed. It stated further that claimant had been hospital
ized for.pelvic and cervical traction in San Jose on January 
3, 1978., 

, Unfortunately, Dr. Lackner's letter neglected to rec
ommend any specific treatment which would require reopening 
claimant's claim except under the provisions of ORS 656.245. 
656.245 would allow claimant to re~eive medical care and treat
ment if it was related t6 his 1968 industrial injury but wouid 
not provide for payment of compensation for any time loss. 
Furthermore, there is no specific medical treatment which 
justifies a finding that claimant's present condit{on has wor
sened. Dr. Lackner states that claimant's "pain has increased 
and he is more depressed''. This statement is not medical evi
dence substantiating a worsening which would justify reopening 
the c L1 im. 

, If claimant, by and, through his physician, can present 
the Board with medical evidence which shows that at the present 
time claimant's condition is not only related to his 1968 injury. 
but represents a worsening since his claim was last closed by 
the Own Motion Determination dated December 12, 1977, then the 
Board will be in a position to review the evidence and act upon 
his request to reopen his claim. 

At the present time such evidence is not before the 
Board, therefore, the request made by the claimant, by and 
through Dr. Lackner in his letter of January 5, 1979, must be 
denied. 

IT IS SO ORDERED. 
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There has been a substantial exchange of correspondence
between the Board and the claimant and the claimant's doctor,
 dward J. Lackner. The claimant^and Dr. Lackner also have discussed claimant's problems witH Governor Straub. Claimant
seeks to reopen his claim for further medical care and treat
ment and compensation, as provided by law, on the grounds that
claimant's condition is related to his industrial injury of
August 10, 1968 and represents a worsening since the claim was
last closed by the Own Motion Determination dated December 12,
1977.

■On January 5, 1979 Dr. Lackner wrote to the Board,
stating that he had received the Board's letter dated October
31, 1978 which requested a current,medical evaluation of the
claimant's physical and mental conditions and.asked if such
conditions were attributable to the industrial injury and had
worsened. Dr. Lackner replied that claimant's condition had
materially worsened, his pain had increased and he was more
depressed. It stated further that claimant had been hospital
ized for .pelvic and cervical traction in San Jose on January
3, 1978.

.Unfortunately, Dr. Lackner's letter neglected to rec
ommend any specific treatm.ent which would require reopening
claimant's claim except under the provisions of ORS 656.245.
656.245 would allow claimant to receive medical care and treat
ment if it was related to his 1968 industrial injury but would
not provide for payment of com.pensation for any time loss.
Furthermore, there is no specific medical treatment which
justifies a finding that claimant's present condition has wor
sened. Dr. Lackner states that claimant's "pain has increased
and he is more depressed". This statement is not medical evi
dence substantiating a worsening which would justify reopening
the claim.

I If claimant, by and_ through his physician, can present
the Board with medical evidence which shows that at the present
time claimant's condition is not only related to his 1968 injury
but represents a worsening since his claim was last closed by
the Own Motion Determination dated December 12, 1977, then the
Board will be in a position to review the evidence and act upon
his request to reopen his claim.

•At the present time such evidence is not before the
Board, therefore, the request made by the claimant, by and
through Dr. Lackner in his letter of January 5, 1979, must be
denied.

IT IS SO ORD R D.
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      CASE NO. 76-7052 FEBRUARY l, 1979 

STANLEY BORDEN, CLAIMANT -
Coons & Anderson, Claimant's Atty. 
Samuel Hall, Jr., Claimant's Atty. 
Souther, Spauld~ng, Kinsey, Williamson 

& Schwabe, Defense Attv. 
Request for Review by Employer 

Reviewed by Board Members Wilson and Hoare. 

The employer seeks review by the Board of the order of 
the Administrative Law Judge (ALJ) which referred claimant's 
claim to it to be accepted 'tor the _payment of compensation, as 
provided by law, un ti 1 the claim wa·s closed pursuant to ·oRS 
656.268. 

On December 1, 1976 claimant, while taking a break with 
two co-workers, felt severe pain in his chest and arm and went 
home. He was initially treated by his personal doctor, a 
naturopath and chiropractor. On the following day, claimant 
checked into the hospital where he remained for 20 days. The 
final diagnoses were: "(l) arteriosclerotic heart disease with 
acute myocardial infarction in the inferior area; (2) mfld 
cardiovascular hypertensive disease urider control at this time, 
and (3) complications of myocardial infarction including arrhyth
mia changes which were controlled with medication ·while in the 
hospital". 

The question is whether or not the heart attack which 
occurred shortly after claimant had finished his work day was 
compensable. Th·e employer had opened a new restaurant, and, 
knowing very little about the restaurant business, had hired 
claimant who had had considerable experience as a chef. For 
several months prior to the opening of the restaurant claim
ant, in addition to his duties as a chef, did all of the order
ing, the sales, the setting up of kitchen _crews and waiiresses . 
and, in general, was in charge of the entire operation of the 
restaurant. Evidence was received which indicated that claim
ant appeared restless and worried after the new restaurant 
opened and he was required to assume the responsibilities of 
its.operation. · 
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STANL Y BORD N, CLAIMANT
Coons & Anderson, Claimant's Atty.
Samuel Hall, Jr., Claimant's Atty.
Souther, Spaulding, Kinsey, Williamson

& Schwabe, Defense, Atty.
Request for Review by  mployer

Reviewed by Board Members Wilson and Moore.
The employer seeks review by the Board of the order of

the Administrative Law Judge (ALJ) which referred claimant's
claim to it to be accepted for the payment of compensation, as
provided by law, until the claim was closed pursuant to ORS
656.268.

On December 1, 1976 claimant, while taking a break with
two co-workers, felt severe pain in his chest and arm and went
home. He was initially treated by his personal doctor, a
naturopath and chiropractor. On the following day, claimant
checked into the hospital where he remained for 20 days. The
final diagnoses were: "(1) arteriosclerotic, heart disease with
acute myocardial infarction in the inferior area; (2) mi’ld
cardiovascular hypertensive disease under control at this time,
and (3) complications of myocardial infarction including arrhyth
mia changes which were controlled with medication -while in the
hospital". '

The question is whether or not the heart attack which
occurred shortly after claimant had finished his work day was
compensable. The employer had opened a new restaurant, and,
knowing very little about the restaurant business, had hired
claimant who had had considerable experience as a chef. For
several months prior to the opening of the restaurant claim
ant, in addition to his duties as a chef, did all of the order
ing, the sales, the setting up of kitchen ,crews and waitresses
and, in general, was in charge of the entire operation of the
restaurant.  vidence was received which indicated that claim
ant appeared restless and worried after the new restaurant
opened and he was required to assume the responsibilities of
its,operation.

V7CB CAS NO. 76-7052 F BRUARY 1, 1979
m
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evidence was rec·eived ·from three cardiologists, 
Dr. Kloster, Dr. Sutherland and Dr. Ames. Dr. Kloster testified 
that he examined claimant on July 13, 1977 and at that time 
took his history and went over the medical reports concerning 
claimant 1 s problems. He indicated, based on the history re
ceived concerning claimant, that it was likely that his work 
contribut~d, accelerated or worsened his arteriosclerotic con
dition. With respect to the ri~ocardial infarction itself Dr. 
Kloster believed that it was the end result of the worsening 
of claimant's arteriosclerotic condition and that the period 
of work stress, greater than normal after.claimant took over 
the operations of the restaurant, materially contributed to his 
de.veloping myocardial. infarct:i.on. Dr. Kloster did adrni t that 
the myocardial infarction could hava happened at the same time 
regardless of claimant's work acti~ity. 

The ALJ found that the facts testified to by the claim
ant at the hearing were basically the same as the facts which 
were related to Dr. Kloster and upon which he based his opini6n. 
He found that there might be :some argument about the amount of 
stress claimant was under but the ALJ found that the overwhelm
ing evidence indicated that claimant had worked very hard and 
was under an abnormal amount of stress during the period from 
October.1977 to the date of his heart attack on December 1, 1977. 

Both Dr. Ames and Dr. Sutherland were of the opinion. 
that claimant's myocardial ~nfarction was the result of his 
coronary artery disease and claimant's work activity was ~ot 
a ·material factor in the onset of the myocardial_infarction 
which occurred on December 1, 1977. The i\LJ gai;e greatest 
weight to the opinion expressed by Dr. Kloster, although all 
three cardiologists are eminently qualified in their specialty. 
Both Dr. Ames and Dr. Sutherland believed that nothing short 
of an extremely acute period of stress. will cause a heart at
tack; in fact, Dr. Suther land felt that the importance of over"'."' 
wo·rk and stress was not a factor to be considered or, at least, 
to be given any great weight in heart attacks. 

The ALJ found that D:r:. Kloster' s opinion was cornpetent 
and based upon accurate facts presented to him and corroborated 
by the testimony at the hearing. He found claimant's claim to 
be compehsable and remanded it to the employer. 

The Board, on de novo review, finds that Oregon has 
specifically rejected the adoption of the propositicin that 
only acute stress can be responsible for compensable heart 
attacks. Anderson v. SAIF, 5 Or App 580 (1971). All that 
is needed is competent medical evidence and consistent factual 
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· .. . .:~: 
'(>.:• 

Medical evidence was received from three cardiologists,
Dr. Kloster, Dr. Sutherland and Dr. Ames. Dr, Kloster testified
that he examined claimant on duly 13, 1977 and at that time
took his history and went over the medical reports concerning
claimant's problems. He indicated, based on the history re
ceived concerning claimant, that it was likely that his work
contributed, accelerated or worsened his arteriosclerotic con
dition. With respect to the myocardial infarction itself Dr.
Kloster believed that it was the end result of the worsening
of claimant's arteriosclerotic condition and that the period
of work stress, greater than normal after .claimant took over
the operations of the restaurant, materially contributed to his
developing myocardial•infarction. Dr. Kloster did admit that
the myocardial infarction could have happened at the same time
regardless of claimant's work activity.

The ALJ found that the facts testified to by the claim
ant at the hearing were basically the same as the facts which
were related to Dr. Kloster and upon which he based his opinion.
He found that there might be some argument about the amount of
stress claimant was under but the ALJ found that the overwhelm
ing evidence indicated that claimant had worked very hard and
was under an abnormal amount of stress during the period from
October,1977 to the date of his heart attack on December 1, 1977

#
Both Dr, Ames and Dr. Sutherland were of the opinion ,

that claimant's myocardial infarction was the result of his
coronary artery disease and claimant's work activity was not
a 'material factor in the onset of the myocardial infarction
which occurred on December 1, 1977. The ALJ gave greatest
weight to the opinion expressed by Dr. Kloster, although all
three cardiologists are eminently qualified in their specialty
Both Dr. Ames and Dr. Sutherland believed that nothing short
of an extremely acute period of stress- will cause a heart at
tack; in fact, Dr. Sutherland felt that the importance of over
work and stress was not a factor to be considered or, at least,
to be given any great weight in heart attacks.

The ALJ found that Dr. Kloster's opinion was competent
and based upon accurate facts presented to him and corroborated
by the testimony at the hearing. He found claimant's claim to
be compensable and remanded it to the employer.

The Board, on de novo review, finds that Oregon has
specifically rejected the adoption of the proposition that
only acute stress can be responsible for compensable heart
attacks. Anderson v. SAIF, 5 Or App 5S0 (1971). All that
is needed is competent medical evidence and consistent factual
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which demonstrates that the claimant's usuol wcirk 
activity is a material contributing factor in the development 
of the claimant~s disabling condition. 

In this case there was no showing that claimant's work 
stresses were .not severe nor was there a showing that the work 
stresses were insufficient to qualify under Dr. Kloster•s 
theory of causation. Dr. Ames and Dr. Sutherland simply sub~ 
scribe to a different theory of causation. 

The Board concludes that the evidence was sufficient 
to justify a finding of a causal relationshi~ between claim
ant's work activity and his subsequent myocardial infarction, 
therefore, the claimant's heart attack was compensable. 

• °!.. 

ORDER 

The order of the ALJ, dated April 27, 1978, is affirmed. 

Claimant's attorney is awarded as a reasonable attor
ney's fee for his services in connection with this Board review, 
a sum of $300, payable by the employer. 

SAIF CLAIM NO. FC 145914 

WILLIAM M. BROD, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Own Motion Order 

FEBRUARY 2, 1979 

Claimant suffered a compensable injury to his right 
knee on September 12, 1968 which was ultimately diagnosed as 
synovitis. His claim was closed with an award of 23° for par
tial loss of the right leg. Clai~ant requested a hearing 
and an Opinion and Order of a Hearing Officer dated February 
17, 1971 granted claimant 32° for unscheduled right hip dis
ability and 8° for scheduled right leg disability, said awards 
to be in lieu of and not in addition to the previous a0ard. 
Claimant's aggravation rights have expired. 

On October 30, 1973 Dr. Zimmerman advised the Fund that, 
after examining claimant, he was requesting that it reopen 
claimant's claim for operative treatment, probably a total 
hip arthroplasty.• On February 9, 1974 Dr. Zimmerman stated 
that although he felt cl~imant would definitely need such 
·s·urgery he did not feel it would be wise to proceed with the 
operation. at the present time. This letter indicated·by its 
wording that the Fund had accepted responsibility for the sug-
ge·s·tcd surgety. 4ii) 
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testimony which demonstrates that the claimant's usual work
activity is a material contributing factor in the development
of the claimant's disabling condition..

In this case there was no showing that claimant's work
stresses were not severe nor was there a showing that the work
stresses were insufficient to qualify under Dr. Kloster's
theory of causation. Dr. Ames and Dr. Sutherland simply sub-,
scribe' to a different theory of causation.

The Board concludes that the evidence was sufficient
to justify a finding of a causal relationship between claim
ant's work activity and his subsequent myocardial infarction,
therefore, the claimant's heart attack was compensable.

ORD R
The order of the ALJ, dated April 27, 1978, is affirmed
Claimant's attorney is awarded as a reasonable attor

ney's fee for his services in connection with this Board review,
a sum of $300, payable by the employer.

F BRUARY 2, 1979SAIF CLAIM NO. FC 145914
WILLIAM M. BROD, CLAIMANT
SAIF,.Legal Services, Defense Atty.
Own Motion Order

Claimant suffered a compensable injury to his right
knee on September 12, 1968 which was ultimately diagnosed as
synovitis. His claim was closed with an award of 23® for par
tial.loss of the right leg. Claimant requested a hearing
and an Opinion and Order of a Hearing Officer dated February
17, 1971 granted claimant 32® for unscheduled right hip dis
ability and 8° for scheduled right leg disability, said awards
to be in lieu of and not in addition to the previous award. ,
Claimant's aggravation rights have expired.

On October
after examining c
claimant's claim
hip arthroplasty,
that although he
surgery he did no
operation, at the
wording that the
ges’ted surgery.

30, 1973 Dr. Zimmerman advised the Fund that,
laimant, he was requesting that it reopen
for operative treatment, probably a total

On February 9, 1974 Dr. Zimmerman stated
felt claimant would definitely need such
t feel it would be wise to proceed with the
present time. This letter indicated-by its
Fund had accepted responsibility for the sug-
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October 23, 1978 Dr. Zimmerman performed a total hip 
replac~ment on thfl ri~ht - 1h~,i~~ ~yrfa~e replacement. 

-.. ~,if. 

On January 22, 1979 the Fund advised the Board that Dr. 
Zimmerman had made the earlier requests and had performed the 
hip surgery. ,Because claimant 1 s aggravation rights had ex
pired the Fund referred the matter to the Board, stating that 
if the medica~ evidence.was sufficient to justify reopening· 
claimant's claim for the surgery done by Dr. Zimmerman and 
the resultant loss of time they would not oppose s~ch reopen
ing. 

The Board finds that the surgery performed by Dr. Zim
merman on October 23, 1978 was causally related to claimant's 
industrial injury of September 12,~1968 and represented a wor
sening of his condition since the last closure on February 17, 
1971. Therefore, the Board concludes that th~ evidence jus~ 
ti.fies reopening the claim as of, the date claimant was ad
mitted to the hospital for the surgery. 

ORDER · 

Claimant's claim for an industrial injury suffered on 
September 12, 1968 is hereby remanded to the State Accident 
Insurance Fund to be accepted and for the payment of compen
sation, as provided by law, cornrnencing on the date claimant 
entered Emanuel Hospital, Portland, for the surgery performed 
by Dr. Ziirnnerman on October 23, 1978, and until the claim is 
again closed pursuant to the provisions of ORS 656.278. 

APPEA:C, NOT I CE 

The claimant has no right to a hearing, review or ap
peal on this award made by tne Board on its own motion. 

The State Accident Insurance Fund may request a hearing 
on this order. 

This order is final unless within 30 days from the date 
hereof the State Accident Insurance Fund appeals this order by 
requestipg a hearing. 

WCB CASE NO. 77-2073 

JAMES E. BUTLER, CLAIMANT 
Emmons, Kyle, Kropp & Kryger, 

Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Order of Dismissal 

- 3 4 l-
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FEBRUARY 2, 19 7 9 
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On January 22, 1979 the Fund advised the Board that Dr.
Zimmerman had made the earlier requests and had performed the
hip surgery. ;Because claimant's aggravation rights had ex
pired the Fund referred the matter to the Board, stating that
if the medicaJ evidence- was  -ufficient to justify reopening
claimant's claim for the surgery done by Dr. Zimmerman and
the resultant loss of time they would not oppose such reopen
ing .

The Board finds that the surgery performed by Dr. Zim
merman on October 23, 1978 was causally related to claimant's
industrial injury of September 12,'1968 and represented a wor
sening of his condition since the last closure on February 17,
1971. Therefore, the Board concludes that the evidence jus
tifies reopening the claim as of. the date claimant was ad
mitted to the hospital for the surgery.

ORD R -
Claimant's claim for an industrial injury suffered on

Septenxber 12, 1968 is hereby remanded to the State Accident
Insurance Fund to be accepted and for the payment of compen
sation, as provided by lav;, commencing on the date claimant
entered  manuel Hospital, Portland, for the surgery performed
by Dr. Zirrmerman on October 23, 1978, and until the claim is
again closed pursuant to the provisions of ORS 656.278.

APPEAL NOTICE

The claimant has no right to a hearing, review or ap
peal on this award made by the Board on its own motion.

The State Accident Insurance Fund may request a hearing
on this- order .

This order is final unless within 30 days from the date
hereof the State Accident Insurance Fund appeals this order by
requesting a hearing.

On October 2 3,- 1978 Dr Zimraerman performed a total hip
replacement on the right - Xhsiri?? surface replacement 

WCB CAS NO. 77-2073
JAM S  . BUTL R, CLAIMANT
 mmons, Kyle, Kropp & Kryger,

Claimant's Atty.
SAIF, Legal Services, Defense Attv.
Order of Dismissal

-3^1-
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A request for review, having been duly filed with the 
Workers' Compensation Board in the above entitled matter _by Q\, 
the State Accident Insurance Fund, and said request for review _, 
now having been withdrawn, 

IT IS THEREFORE ORDERED that the request for review now 
pending before the Board is herebi dismissed and the order 6f 
the Administrative Law Judge is final by operation of law. 

WCB CASE NO. 77-~Q,~ 
' I " 

MARIE CARTER, CLAIMANT 
Franklin, Bennett, Ofelt & Jelle$, 

Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant· 

f.BBRUARY 2; 1~7~ 

\ 
Reviewed by Board Members Wilson and Phillips. 

The claimant seeks review by the Board of that portion 
of the Administrative Law Judge's ·(ALJ) order which affirmed 
the Determination Order dated May 18, 1977 and approved the 
State Accident Insurance Fund's denial dated March 20, 1978. 

Claimant had suffered a previous injury to her back 
and neck as a result of an automobile accide~t in which she was 
involved in April 1971. As a result of this injur·y she lost 
almost a year from work. 

In June 1976 claimant, a 37-year-old admissions inspec
tor for DEQ, commenced developing a dull anterior chest pain. 
Claimant continued·to work until January 8, 1977 when she·was 
awakened the following morning with a sharp pain in her right 
shoulder that radiated up to her neck and down her arm associated 
with numbness· and tingling. Claimant reported to the hospital 
where she was referred to Dr. Ebert, a neurologist, who found 
objective evid_ence of a neurological deficiency. 

On January 13, 1977 claimant had a cervical fusion, 
C6~7. Dr. Hill, also a neurologist, found her to be medically 
stationary on April 21, 1977. Her claim was closed by a Deter
mination Order dated May 18, 1977 which awarded claimant 32° 
for 10% unscheduled neck disabtlity and 19.2°· for 10% loss of 
her right arm. 

Claimant testified that in October 1977 she was in 
another automobile accident for which she was hospitalized 
for approximately 10 days. In this accident claimant testified 
she ·irijured 0 her head but suffered no injuries to her ~ack, neck 
or arms. 

-342-
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A request for review, having been duly filed with the
Workers' Compensation Board in the above entitled matter by
the State Accident Insurance Fund, and said request for review
now having been withdrawn,

IT IS TH R FOR ORD R D that the request for review now
pending before the Board is hereby dismissed and the order of
the Administrative Law Judge is final by operation of law.

#

WCB CAS NO. 77-5Q25
. \MARI CART R, CLAI]'4ANT

Franklin, Bennett, Ofelt & Jolles,
Claimant's Attys.

SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

FB5RUMY 2; 197?

\ Reviewed by Board Members Wilson and Phillips.
The claimant seeks review by the Board of that portion

of the Administrative Law Judge's -(ALJ) order which affirmed
the Determination Order dated May 18, 1977 and approved the
State Accident Insurance Fund's denial dated March 20, 1978.

Claimant had suffered a previous injury to her back
and neck as a result of an automobile accident in which she was
involved in April 1971. As a result of this injury she lost
almost a year from work.

In June 1976 claimant, a 37-year-old admissions inspec
tor for D Q, commenced developing a dull anterior chest pain.
Claimant continued’to work until January 8, 1977 when she'was
awakened the following morning with a sharp pain in her right
shoulder that radiated up to her neck and down her arm associated
with numbness and tingling. Claimant reported to the hospital
where she was referred to Dr.  bert, a neurologist, who found
objective evidence of a neurological deficiency.

On January 13, 1977 claimant had a cervical fusion,
C6-7. Dr. Hill, also a neurologist, found her to be medically
stationary on April 21, 1977. Her claim was closed by a Deter
mination Order dated May 18, 1977 which awarded claimant 32°
for 10% unscheduled neck disability and 19.2°' for 10% loss of
her right arm.

Claimant testified that in October 1977 she was in
another automobile accident for which she was hospitalized
for approximately 10 days. In this accident claimant testified
she injured her head but suffered no injuries to her back, neck
or arms.

-342-
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In November 1977 Dr. Watson, a neurologist, recommended 
reopening the claim on the basis of objective nerve findings. 
Dr. Watson referred claimant to ·or. Johnson for consultation 
and he diagnosed traumatic ±ardy ulnar palsy, On Januar~ 18, 
1978 he performed surgery, transposing claimant's right ulnar 
nerve. 

The Fund communicated with the various doctors who had 
treated claimant and asked if her current symptoms were a result 
of her pre-existing condition or an aggravation of her pre
existing condition which it had originally accepted. Dr. Eb~rt 
stated that claimant'~ current symptoms were not related to · 
the aggravation but to the pre-existing condition. Based upon 
this report, the .Fund denied i:::-espor;1s ibili ty for claimant's 
medical· bills incurred in Dece~mber 1977 and January 1978 relat-

. ing to· the surgery performed by Dr. Johnson .. 

The ALJ found that this case involved treatment for two 
different conditions,· nam~ly, claimant's tardy blnar palsy and 
claimant's low back condition. Dr. Johnson related his treat
ment for her tardy ulnar palsy to her neck condition and this 
was not contradicted except by Dr. Ebert's report of March 1978. 
However, Dr. Ebert last saw cla.imant. in May 1977 and at that 
time claimant had pain in her right arm. The ALJ roun~ that 
since Dr. Johnson treated claimant for the tardy ulnar palsy 
and in addition to relying upon claimant's testimony had avail
able to ~im other medical reports that she accepted his opin
ion that the tardy ulnar palsy treatment was related. 

The ALJ found•~.tha t Dr. Johnson had al so treated claim
ant for her low back and he related his treatment therefor to 
her work at DEQ, relying primarily on the history related to 
him by. claimant. The ALJ noted that clai~ant had complained 
of pain the whole length of her back in August 1976 prior to 
the immediate onset of sharp stabbing pain in her shoulder 
in January 1977. According to Dr. Johnsoh, claimant's .low 
back pain was caused by a pathological condition of. her joint 
and he felt that claimant would continue to have symptoms 
with activities such as were required by her job at DEQ. 

Neither Dr. Hill nor Dr. Ebert noted that claimant had 
low back pain at work nor that claimant complained of low back 
pain. 

The ALJ concluded that if claimant <lid have low back 
problems while working at DEQ, a fair interpretation of Dr. 
Johnson's testimony would be that claimant had symptoms only 
while she was at work and her work activities did not signi
ficantly worsen or cause a permanent change i-n her underlying 
condition. The ALJ relied upon the rulings of th~ Court of 
Appeals in Weller v. Union Carbide Corporatio~, 35 Or App 355, 
and Stupfel v. Hines Lumber Company, 35 Or App 457. 
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In November 1977 Dr. Watson, a neurologist, recommended
reopening the claim on the basis of objective nerve findings.
Dr. Watson referred claimant to ‘Dr. Johnson for consultation
and he diagnosed traumatic tardy ulnar palsy. On January 18,
1978 he performed surgery, transposing claimant's right ulnar
nerve.

The Fund communicated with the various doctors who had
treated claimant and asked if her current symptoms were a result
of her pre-existing condition or an aggravation of her pre
existing condition which it had originally accepted. Dr.  bert
stated that claimant's current symptoms were not related to
the aggravation but to the pre-existing condition. Based upon
this report, the Fund denied responsibility for claimant's
medical- bills incurred in December 1977 and January 1978 relat
ing to the surgery performed by Dr. Johnson.

The ALJ found that this case involved treatment for two
different conditionsnamely, claimant's tardy ulnar palsy and
claimant's low back condition. Dr. Johnson related his treat
ment for her tardy ulnar palsy to her neck condition and this
was not contradicted except by Dr.  bert's report of March 1978.
However, Dr.  bert last saw claimant.in May 1977 and at that
time claimant had pain in her right arm. The ALJ found that
since Dr. Johnson treated claimant for the tardy ulnar palsy
and in addition to relying upon claimant's testimony had avail
able to him other medical reports that she accepted his opin
ion that the tardy ulnar palsy treatment was related.

The ALJ found that Dr. Johnson had
ant for her lov; back and he related his tre
her work at D Q, relying prim.arily on the h
him by. claimant. The ALJ noted that clai'ma
of pain the whole length of her back in Aug
the immediate onset of sharp stabbing pain
in January 1977. According to Dr. Johnson,
back pain was caused by a pathological Cone
and he felt that claimant would continue to
with activities such as were required by he

also treated claim-
atment therefor to
istory related to
nt had complained
ust 1976 prior to
in her shoulder
claim.ant's low

ition of. her joint
have symptoms

r job at D Q.
Neither Dr. Hill nor Dr.  bert noted that claimant had

low back pain at work nor that claimant complained of low back
pain.

The ALJ concluded that if claimant did have low back
problems while working at D Q, a fair interpretation of Dr.
Johnson's testimony would be that claimant had symptoms only
while she was at work and her work activities did not signi
ficantly worsen or cause a perm.anent change in her underlying
condition. The ALJ relied upon the rulings of the Court of
Appeals in Weller v. Union Carbide Corporation, 35 Or App 355,
and Stupfel v. Hines Lumber Comipa.ny, 35 Or App 457 .
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cons iaering claimant's permanent residuals .from 
her tardy ulnar palsy surgery, but considering claimant's physi-
cal impairment as a result of her neck fusion ·with limited range 9} 
of motion, her age, education, and.work background, the ALJ con-· 
eluded that the Determination Order of May 18, 1977 adequately 
compensated claimant for her loss of earning capacity. 

The Board, on de novo review, concurs with the findings 
and concl.usions of the ALJ insofar as they relate to the accep
tance of claimant's claim for treatment of her tardy ulnar palsy 
and the denial of treatment for her low back condition. 

However, the medical evidence indicates that claimant's 
permanent disability resulting fro~ her unscheduled neck disabil
ity and her scheduled right arm di~ability are greater than that 
awarded by the Determination Order of May 18, 1977. · 

The Board concludes that claimant would be adequately 
compensated for her loss of wage earning capacity by an award 
of 64° for 20% unscheduled neck disability. The Board further 
concludes that claimant's loss of function of her right arm is 
equal to 20%. The respective awards should be increased accord-

. ingly. 

ORDER 

The order of the ALJ, dated September 11, 1978, is ~odi-
fied. 

Claimant is awarded compensation equal to 64° of a max
imum of 320° for unscheduled neck disability and 38.4° for 20% 
scheduled right arm disability. These awards are in lieu of the 
awards cranted claimant bv the Determination Order, dated May 
18, 1977, which was affir;1ed by the ALJ's order which, ·in all 
othor IQQPQCtQ, ig gffi~m~a By this order. 

Claimant's attorney is awarded as a reasonable attorney 1 s 
fee for his services in connection with this Board review a sum 
e0ual to 25% of the increased compensation granted claimant by 
this order, payable out of said compensation as paid, not to ex
ceed $3,000. 

i·•. 
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without considering claimant's permanent residuals .from
her tardy ulnar palsy surgery, but considering claimant’s physi
cal impairment as a result of her neck fusion with limited range
of motion, her age, education, and.work background, the ALJ con
cluded that the Determination Order of May 18, 1977 adequately
compensated claimant for her loss of earning capacity.

The Board, on de novo review, concurs with the findings
and conclusions of the ALJ insofar as they relate to the accep
tance of claimant's claim for treatment of her tardy ulnar palsy
and the denial of treatment for her low back condition.

However, the medical evidence indicates that claimant's
permanent disability resulting from her unscheduled neck disabil
ity and her scheduled right arm disability are greater than that
awarded by the Determination Order of May 18, 1977.

The Board concludes that claimant would be adequately
compensated for her loss of wage earning capacity by•an award
of 64° for 20% unscheduled neck disability. The Board further
concludes that claimant's loss of function of her right arm is
equal to 20%. The respective awards should be increased accord
ingly.

ORD R
The order of the ALJ, dated September 11, 1978, is modi

fied .

#

m

Claimant is awarded compensation equal to 64° of a m.ax-
im.um of 320° for unscheduled neck disability and 38.4° for 20%
scheduled right arm disability. These awards are in lieu of the
awards granted claimant by the Determination Order, dated Mav
is, 1977, v/hich was affirmed by the ALJ' s order which, in allothor rQQpQOtS, is by this order. -

Claimant's attorney is awarded as a reasonable attorney's
fee for his services in connection with this Board review a sum
equal to 25% of the increased compensation granted claimant by
this order, payable out of said compensation as paid, not to ex
ceed $3,000.

m
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      CASE NO. 77-7822 

JOHN DILWORTH, CLAIMANT 
D. Richard Hammersley, Claimant's Atty. 
SAIF, L-e·g a 1 Services, Defense Atty. 
Request for Review by the SAIF 

FEBRUARY 2, 1979 

Reviewed by Board Mer~ers Moore and Phillips. 

'I-he State Accident Insurance Fund seeks Beard review 
of the order of the Administrative Law Judge (ALJ) which found 
its letter of denial to be clearly unreasonable and justifying 
an award of penallies and all6tri~y 1~ f~~~- ~h~ ALJ nlgo found 
that claimant had sustained the burden once more of proving he 
had suffered a compensable injury irid he directed the Fund to 
accept the claim and pay claimant benefits to which he was en
titled b)' law. The ALJ directed the Fund to pay claimant as 
a penalty for unreasonable denial 25% of all benefits due to 
him to the date of the Determination Order and to pay_ claim
ant's attorney an attorney's fee in the amount of $1,400. 

)The Board, after de nova review, finds that the ALJ sum
marily terminated the hearing before the Fund was allowed an 
opportunity to offer evidence and to be heard in support of its 
denial from which the claimant had appealed. Only the testimony 
of one witness had been received at the time the ALJ declared 
the record closed and stated that his Opinion and Order would· 
be written on the basis of the letter of denial being completely 
unsupported by any medical or lay evidence. 

Originally, the claim for a heart attack had been denied 
by the Fund and, after a hearing befori ALJ Gemmell, the denial 
was found to be improper 2nd the claim remanded to the Fund. 
Upon appeal, the Board affir.:-ned ?,LJ Gemmell' s order. However, 
no time loss was paid and another hearing was requested; this 
hearing resulted in the Opinion-and Order before the Board at 
the present time. 

The Board concludes that the case has not been com
pletely prese~ted to the ALJ and, therefore, pursuant to the 
provisions of ORS 656.295(5), it should be remanded to the 
Hearings Division to set for a hearing at which time all rele
vant issues shall be heard by an ALJ and thereafter an Opin
ion and Order disposing of such issues shall be entered. 

IT IS SO ORDEPED. 

-345-

JOHN DILWORTH, CLAIMANT
D, Richard Haminersley, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by the SAIF

Reviewed by Board Members Moore and Phillips.
The State Accident Insurance'Fund seeks Beard review

of the order of the Administrative Law Judge (ALJ) which found
its letter of denial to be clearly unreasonable and justifying..
an award o£ penalties■and'attofh&y’S £S$2. Th5 ALJ SlSO fOUHdthat claim.ant had sustained the burden once more of proving he
had suffered a com.pensable injury and he directed the Fund to
accept the claim and pay claimant benefits to which he was en
titled by law. The ALJ directed the Fund to pay claimant as
a penalty for unreasonable denial 25% of all benefits due to
him to the date of the Determination Order and to pay, claim
ant's attorney an attorney's fee in the amount of $1,400.

iThe Board, after de novo review, finds that the ALJ sum
marily terminated the hearing before the Fund was allowed an
opportunity to offer evidence and to be heard in support of its
denial from which the claimant had appealed. Only the testimony
of one witness had been received at the tim.e the ALJ declared
the record closed and stated that his Opinion and Order would
be v/ritten on the basis of the letter of denial being completely
unsupported by any medical or lay evidence.

Originally, the claim for a heart attack had been denied
by the Fund and, after a hearing before ALJ Gemmell, the denial
was found to be improper and the claim remanded to the Fund.
Upon appeal, the Board affirm.ed .ALJ Gemmell' s order. However,
no time loss was paid and another hearing was requested; this
hearing resulted in the Opinion-and Order before the.Board at
the present time.

The Board concludes that the case has not been com
pletely presented to the ALJ and, therefore, pursuant to the
provisions of ORS 656.295(5), it should be remanded to the
Hearings Division to set for a hearing at which time all rele
vant issues shall be heard by an ALJ and thereafter an Opin
ion and Order disposing of such issues shall be entered.

IT IS SO ORD R D.

WCB CAS NO. 77-7822 F BRUARY 2, 1979
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WCB CASE NO. 77-1065 

.VERNA FERGUSON, CLAIMANT 
.Coons & Anderson, Claimant 1 s Atty. 
Keith D. Skelton, Defense Atty. · 
Request for Review by Emplover 
Cross-appealed by Claimant -· 

FEBRUARY 2, 1979 

Reviewed by Board .Members Wilson and Moore. 

The employer seeks review by the Board of the Adminis
trative Law Judge's (ALJ) order which granted claimant an awaid 
of 160° for 50% unscheduled disability. 

. Claimant, a 58-year-old hci\.isekeeper, suffered a compen
sable injury to her neck, right shoulder and rig.ht arm on April 
26, 1972 when she slipped and fell from a ladder. The diagnosis 

. was chronic cervical sprain superimposed upon degenerative arth
ritis at CS-6. Claimant received conservative treatment and the 
claim was closed initially by a Determination Order dated Dec
ember 27, 1972 which granted claimant an award of 32° for 10% 
unscheduled neck disability. 

Claimant appealed and, n1ter ~ h@Rring, Jn ordQr of an 
ALJ dated March 1~, 1974, increas~d claimant's compensation to 
96° for 30% unscheduled disability and 15° for 10% partial loss 
of the·right·forearrn .. -This order was ·affirmed by the Board on 
August 6, 19 7,1. 4ji 

Subsequently, because of claimant's chronic neck, right 
shoulder and right arm complaints, the claim was reopeQed pur
suant to a stipulation approved on February 14, 1975 and was 
finally closed by a Determination Order dated February 8, 1977 
which granted claimant ~ompensation only for time loss. 

_ Claimant's physical condition now limits her ability to 
do repe~itive bending, stooping or reaching overhead; she is not 
able to do heavy lifting or any heavy type of work but she can 
perform housework. Dr. Barton, on May 4, 1973, felt claimant's 
sympt9ms · vie re relatively minimal, however, Dr. Ellison, who 
•aid not rate. _impairment,· stated on June 28, 1973 that claimant's 
chronic symptoms were permanent and that the symptoms would 
in~0f~nitelv limit her activities to some extent. ,, . -·.._•: . 

. ,,,:. ; 

. . . - r . 
. Dr. Perkins, a clinical psychologist, who examined 

clain~nt on -August 14, 1975, felt claimant would not return 
to wcirk. Claimant was seen bv the brthopaedic Consultants 
on_.:>,.u<:.:ust 2}, .. 1975 and her physical irr.pairment was ~ated as 

· ,ni/:iP;~I. ,'I'he physicians fe 1 t her primary problem was psycholo
,:9is9)·:'.and tl_1at .it was not c2used by her industrial injury. 
'The:/.··to·und ·no· change in cl.:;.imant's condition when they later 
_e:<.amin(:a. her on.·August 17, 1977 and ·repartee that claimant was 

~.+;~,\:f."; ;--Js,i):;iJ,S1:to r8t,~1.rri- .to her former OC(;Upati'-:n with limitc1tions or 
1::;;,,,,J if~f,'.tr~at(,_she· :could retun'i' :to s6me.·9th.er. type of work. 
>-::t.; . ,::,_~_)i.-• .-?~:,•··~-r:~c;,. -..... -.., .--.,,·,·.-,-.~. f, .- ~' - • -, • ''" 

~-i~.:,_,'.·,f_~-~,:~.? -~-- :- ' . ·.,~· .:· .. , .. -3_46-'< .. 
~ ":;; .), ·t.. ··• - ; 

' .. '• 
::'r • . 
~. > ",;,~,-

V RNA F RGUSON, CLAIMANT
.Coons & Anderson, Claimant's Atty.
Keith D. Skelton, Defense Atty.
Request for Review by  mployer
Cross-appealed by Claimant

Reviewed by Board Members Wilson and Moore.
The employer seeks review by the Board of the Adminis

trative Law Judge's (ALJ) order which granted claimant an award
of 160° for 50% unscheduled disability.

\
.

Claimant, a 58-year-old housekeeper, suffered a compen
sable injury to her neck, right shoulder and right arm on April
26, 1972 when she .slipped and fell from a ladder. The diagnosis
was chronic cervical sprain superimposed upon degenerative arth
ritis at C5-6. Claimant received conservative treatment and the
claim was closed initially by a Determination Order dated Dec
ember 27, 1972 which granted claimant an award of 32° for 10%
unscheduled neck disability.

Claimant appealerl and, atter a hearing, an order of an
ALJ dated March 12, 1974, increased claimant's compensation to
96° for 30% unscheduled disability and 15° for 10% partial loss
of the' richt • forearm. .-This order was affirmed by the Board on

WCB CAS NO. 77-1065 F BRUARY 2, 1979

Augus^ 6, 1974.
Subsequently, because of claimant's chronic neck, right

shoulder and right arm complaints, the claim was reopened pur
suant to a stipulation approved on February 14, 1975 and was
finally closed by a Determination Order dated February 8, 1977
which granted claimant compensation only for time loss.

Claimant’s physical condition now limits her ability to
do repetitive bending, stooping or reaching overhead; she is not
able to do heavy lifting or any heavy type of work but she can
perform liousework. Dr. Barton, on May 4 , 19 73, felt claimant's

■ •_ - L. symptoms‘were relatively minimal, however. Dr.  llison, who
h‘u ' 'did not rate impairment, • stated on June 28, 1973 that claimant's

- ' chronic symptoms were perm.anent and that the symptoms would
indefdnitolv limit.her activities to some extent.

” • '■ h•• . Dr. Perkins, a clinical psychologist, who examined
'■ _ . , claimant on -August 14, 1975, felt claimant would not return

to v;o‘rk'. ^ • Claimant was seen by the Orthopaedic Consultantson Aucus't 27, .1975 and her physical impairment was rated as
minimal.- '•The physicians felt her primary problem was psycholo-

;;gi,q'ai'i-and tha-t'.it v/as. not caused by her industrial injury.
‘ They .•■•found • no.- change in claimant's condition when they later
examined her on August 17,- 1977 and 'reported that claimant was

her'former occupation with limitations orv'Fmfe'^'f'-th'atv she'.'could •returh '-to so'me.-other tvpe'of work.
^ VTA-

m
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January 10, 1978 Dr. Knox stated that he felt claim
ant was permanently and totally disabled because ~f her chronic 
symptoms. 

Claimant is 65 years old, she has a .formal high school 
education, but no further education nor training.· At the time 
of her injury she was employed as a housekeeper for the employer, 
Albany General Hospital. Claimant has also worked as a cook, 
waitress, cocktail waitress, motel maid and a hospital nurse's 
aide. Most of the jobs which claimant has held in the past 
have required lifting, carrying, bending, stooping, twisting 
and turning movements. 

- :r 

The ALJ found a strong indication of _claimant's lack of 
motivation to return to work or to be retrained. Claimant has 
not sought employment since August 1972 nor has she made any ef
fort towards being retrained. The ALJ found that claimant re
fused to talk to a service coordinator from the Workers' Com
pensation Department even though she knew that the service co
ordinator was attempting to assist her in returning to the 
labor ma.rket. When she talked to Dr. Perkins claimant expressed 
no interest in furthering her educ~tion, she was unresponsive 
and uncooperative during the evaluation and testing proces~es 
administered by Dr. Perkins. For the foregoing reasons, the 
ALJ found that claimant was not motivated. He found that her 
testimony was suspect although the testimony of her son was 
very credible. He found claimant to have a direct interest 
in the outcome of her case and that her derneanor at the hearing 
left a great deal to be desired, therefore, the ALJ concluded 
that the weight of claimant's testimony was reduced accordingly. 

Based on the evidence, the ALJ concluded that claimant 
was not permanently and totally disabled. The medical evidence 
did not demonstrate that clal.mant 1 s physlcal and mentnl cohdi-l:ien 
with its residuals was so severe as to warrant an award of.per
manent total disability. Her physical impairment had been rated 
consistently as "minimal" and her physical conc1i tion at the time 
of the hearing was essentially the same as it was at the time 
of her hearing before ~he first ALJ. 

· The ALJ found that cl~imant's psychopathology was in
creased by the injury only to a mild degree and that claimant 
did not appear to be motivated to be retrained or to return 
to work of any type on a regular basis nor did she make any 
substantial effort to do so. Her explanations for such fail
ure did not, in the opinion of the ALJ, overcome a finding of 
lack of motivation. He concurred with Dr. Perkins that claim
ant, after the accident, accepted the concept of retirement 
and did, in fact, retire. 

-347-
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On January 10, 1978 Dr. Knox stated that he felt claim
ant was permanently and totally disabled because of her chronic
symptoms.

Claimant is 65 years old, she has a formal high school
education, but no further education nor training.- At the time
of her injury she was employed as a housekeeper for the employer,
Albany General Hospital. Claimant has also worked as a cook,
waitress, cocktail waitress, motel maid and a hospital nurse’s -
aide. Most of the jobs which claimant has held in the past
have required lifting, carrying, bending, stooping, twisting
and turning movements.

■ iThe ALJ found a strong indication of .claimant's lack of
motivation to return to work or to be retrained. Claimant has
not sought employment since August 1972 nor has she made any ef
fort towards being retrained. The ALJ found that claimant re
fused to talk to a service coordinator from the Workers’ Com
pensation Department even though she knew that the service co
ordinator was attempting to assist her in returning to the
labor market. When she talJced to Dr. Perkins claimant expressed
no interest in furthering her education, she was unresponsive
and uncooperative during the evaluation and testing processes
administered by Dr. Perkins. For the foregoing reasons, the
ALJ found that claimant was not motivated. He found that her
testimony was suspect although the testimony of her son was
very credible. He found claimant to have a direct interest
in the outcom.e of her case and that her demeanor at the hearing
left a great deal to be desired, therefore, the ALJ concluded
that the weight of claimant’s testimony was reduced accordingly.

Based on the evidence, the ALJ concluded that claimant
was not permanently and totally disabled. The medical evidence
did not demonstrate that claimant’s physical and menial cohdliiCh
with its residuals was so severe as to warrant an award of-per-
manent total disability. Her physical impairment had been rated
consistently as "minimal" and her physical condition at the time
of the hearing was essentially the same as it was at the time
of her hearing before the first ALJ.

• The ALJ found that claim.ant's psychopathology was in
creased by the injury only to a mild degree and that claimant
did not appear to be motivated to be retrained or to return
to work of any type on a regular basis nor did she make any
substantial effort to do so. Her explanations for such fail
ure did not, in the opinion of the ALJ, overcom.e a finding of
lack of motivation. He concurred with Dr. Perkins that claim
ant, after the accident', accepted the concept of retiremient
and did, in fact, retire.
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Nevertheless, the ALJ believed claimant to be entitled 
to an increased- award of cor:1~ensa tion. He did not feel that the -Q\ 
prior awards had taken into consideration sufficientlv claim- • . ~ 

ant's mental state which he termed as residual psychopathology 
and which he felt was attributable to the industricil accident. 
After considering this fact as well as claimant's physical im
pairment, age, education, trainingi experience and lack of 
motivation, the ALJ concluded that claimant was entitled to an 
award of compensation equal to 160° whfch reptesents 50% of 
the maximum allowable for unscheduled- disability, based on her 
loss of permanent wage earning capacity. 

The Board, on de novo review, finds that the physicians 
at the prthopaedic Consultants exailned claimant twice; once 
o~- AUgU§l 27, 1975 and again on Augusl 1?, 1g~7, and each time 
the doctors found that claimant's physical impairm~nts ·were 
minimal and tha~ her primary problem was psychological which 
prevented her return to her prior occupation as well as to 
other occupations; more to the point, they found that claim
ant's psychological problem was not caused by her industrial 
lnJury. 

The Board, after fully examining all of the evidence, 
medical and lay, finds that claimant has suffered a minimal 
physical impairment. Her present psychop~thology which is not 
the result of, no~ aggravated by, Her industrial injury is the 
greatest obst.:;i.cfe "in the path of claimant's return to the labor ii) 
market. 'l'he Board agrees ',•:i th the ALJ · that claimant's testimony 
was not acceptable nor was her motivation to return to work or 
be retrained good. 

The Board concludes that claimant has been adequately 
compensated for her loss of wage earning capacity resulting 
from her industrial injury by the award made by the ALJ in his 
Opinion and Order, dated,Narch 12, 1974, which granted claimant 
compensation equal to 96° for unscheduled disability artd 15° 
for 10% partial loss of her right forearm. · 

ORDER 

The order of the ALJ. dated Julv 14. 1978, is modified. 

The Opiriion and Order of the ALJ entered in the above 
cn~i~l~J ffia~~ei 6fi M~~c½ 12, 1974 i§ i~iri~l~l~6 i~ itg gn~irQ~Y-' 
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Nevertheless, the ALJ believed claimant to be entitled
to an increased- award of compensation. He did not feel that the
prior avs^ards had taken into consideration sufficiently claim
ant's mental state which he termed as residual psychopathology
and which he felt v;as attributable to the industrial accident.
After considering this fact as well as claimant's physical im-
pairinent, age, education, training, experience and Icick of
motivation, the ALJ concluded that claimant was entitled to an
award of compensation equal to 160“ which represents 50% of
the maximum allowable for unscheduled- disability, based on her
loss of permanent wage earning capacity.

The Board, on de novo reviev;, finds that the physicians
at the Orthopaedic Consultants examined claimant twice; once
6h' August 27, 19 75 and again on August 17, 1^7v, and each time
the doctors found that claimant's physical impairments 'were
minimal and that her primary problem was psychological which
prevented her return to her prior occupation as well as to
other occupations; more to the point, they found that claim
ant's psychological problem was not caused by her industrial
injury 

The Board, after fully examiining all of the evidence,
medical and lay, finds that claimant has suffered a minimal
physical impairment. Her present psychopathology which is not
the result of, nor aggravated by, her industrial injury' is the
greatest obstacle in the path of claimant's return to the labor
market. The Board agrees v;ith the ALJ that claimant's testimony
v/as not acceptable nor was her motivation to return to work or
be retrained good.

The Board concludes that claim.ant has been adequately
compensated for her loss of wage earning capacity resulting
from her industrial injury by the award made by the ALJ in his
Opinion and Order, da ted,March 12, 1974, which granted claimant
compensation equal to 96“ for unscheduled disability^ and 15°
for 10% partial loss of her right forearm.

ORD R
The order of the ALJ, dated July 14, 1978, is modified.

m

en
The Opinion and Order of the ALJ entered in the above

tit led matlief oh March 12 , 1974 f^ihStat^d ih it5

-348-





     
   

     
    
     

      
         

           
         

           
         

          
            

        
           

    
       

           
        

          
          
        
     

        
         

           
          
             

          
            
 

        
           

         
          
           
       

           
           

        
           

          
         

          
      

CASE NO. 78-320 FEBRUARY 2, 1979 

SHARON KAYE GRITZ, CLAIMANT 
Gary L. Reynolds, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Riview by .the SA.IF 

Reviewed by Board Members ~·]i lson and Phi 11 ips. 

The State Accident Insurance Fund seeks review by the 
Board of the order of the Administrative Law Judge (ALJ) which 
directed the Fund to accept claimant's claim for aggravation 
and pay claimant benefits to whi~h she's entitled by law. The 
order further directed the Fund to ~ay claimant compensation 
for temporary_ total disability from April 29, 1977 to December 
12, 1977 plus a penalty.of 25% of said benefits for failure 
to-pay compensation for temporary total disability within 14 
days of notice of the aggravation claim and failure to accept 
or deny within 60 days. 

Claimant is a 25-yeilr-old cosmetologist who sustained 
a cor:mensaole low back ii,j u:!:."y on January 2 7, 19 7 5. She was 
tre2ted conservative1y for a degenerative lurnbosacral joint and 
a chronic lo0 back condilion. The claim was tl6s~d origin~lly 
on June 19, 1975 by a Determination Order which awarded c1aim
ctnt compensation for temporary total disability from January 
27, 1975 through April 25, 1975. 

Subscc:quent to the issuance of the De ter;nina tion Orc:e r, 
claima11t continued to·e~pe ence pain 0hich grad~ally 0orsene~ 
as she worked as a beauty operator. She testified that she 
had had no injuries after the issuance of _the Determination 
Orc1e r. and i_,-, .i\p r.i 1 19 7 7 her pain became so severe that she was 
examined by Dr. Donald D. Smith, an orthopedic surgeon. She 
had not seen any doctor for her back bct<,·.ceen June 1975 and 
l',pril 1977. 

The Fund denied claimant 1 s cJaim for aggravation but 
its basis therefor is rather ambiguous. The I-1.LJ found that no 
incident intervened between the date of the Determination Order 
and the date claimant filed her claim for aggravation which 
could, in any way, be characterized as a new accident. He 
found noihi~g inconsistent between the claimant's testimony 
at the hear-ins and the history given by claimant to her doc
tors and he found that her testimony at the hearing was cre
dible. 

The physicians at Orthopaedic Consultants as well as 
Dr. Jones, who had initially treated claimant in 197~,- and Dr. 
Donald Smith, all had found aggravation. The~e was no medical 
evidence ~ffered to contradict the opinions of these physicians 
~nd the ALJ concluded claimant had sustained the burden or prov-
1.ns an as,:c;cavation of her compensablE\ injury. 

-3-19-
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WCB CAS NO. 78-320 F BRUARY 2, 1979
SHARON KAY GRITZ, CLAIMANT
Gary L. Reynolds, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by .the SAIF

Reviewed by Board Members Wilson and Phillips.
The State Accident Insurance Fund seeks review by the

Board of the order of the Administrative Law Judge (7vLJ) which
directed the Fund to accept claimant's claim for aggravation
and pay claimant benefits to which she's entitled by law. The
order further directed the Fund to pay claimant compensation
for temporary total disability from April 29, 1977 to Decea\ber
12, 1977 plus a penalty- of 25% of said benefits for failure
to-pay compensation for temporary total disability within 14
days of notice of the aggravation claim and failure to accept
or deny within 60 days.

Claimant is a 25-year-old cosmetologist who sustained
a compensable low back injury on January 27, 1975. She v/as
treated conservatively for a degenerative lumbosacral joint and
a chronic low back condikion. Tke claim v/as closed originally
on June 19, 1975 by a Determination Order which awarded claim
ant comoensation for temoorarv total disabilitv from January
27, 1975 through April 25, 1975.

Subsequent to the issuance of the Detcrm.ination Order,
claimant continued to ’ experience pain v/hich gradually worsened
as she v/orked as a beauty operator. She testified that she
had had no injuries after the issuance of the Dete2:minaticn
Order and in April 1977 her pain became so severe that she was
examined by Dr. Donald D. Smith, an orthopedic surgeon. She
had not seen any doctor for her back betv.-een June 1975 and
April 1977.

The Fund denied claimant's claim for aggravation but
its bcisis therefor is rather ambiguous. The ALJ found that no
incident intervened between the date of the Determination Order
and the date claimant filed her claim for aggravation which
could, in any way, be characterized as a nev/ accident. Pie
found nothing inconsistent betv/een the claimant's testim.ony
at the i'iGaring and the history given by claimant to her doc
tors and he found that her testimony at the hearing was cre
dible.

The physicians at Orthopaedic Consultants as v/ell as
Dr. Jones, v;ho had initially treated clai.mant in 1975, and Dr.
Donald Smith, al.l had found aggravation. There was no medical
evidence iofilered to contradict the opinions of these physicians
and the ALJ concluded claimant nad sustained the burden or prov
ing an aggravation of her coinpensabie injury.

-349-

. 

‘ 

’ 



          
          

        
            

         
          

          
          

          
         

         
         

           
  

            
         
            
        
              
         

       
            
      

      

    
    

  
         

         
           

          
            
     

          
       

           
    

        
        
          
       

    

j . I I 

The Board, on de nova review, agre~s with the ALJ's 
conclusion .. However, it finds that the Fund should be directed 
to pay claimant·compensation for temporary total disability 
from April 29, 1977 until her claim is closed pursuant to the 
provisions of ORS 656.268 rather than to December 12, 1977. 
The penalty of 25% of the compensation-due claimant was properly 
asses~ed on the compensation due between April 29, 1977 and Dec
-ember 12, 1977 which was the date of the Fund's denial. 

ORDER 

The order of the ALJ, dated July 31, 1978, is modified. 

The Fund is directed to p~y claimant compensation for 
temporari total disability from April 29, 1977, the date Dr. 
Smith ·requested that claimant's claim be reopened for surgery 
and until her claim is again closed pursuant to the pr6visfons 
of ORS 656.268. 

The Fund is further directed to pay a penalty of 25% of 
the compensation for temporary total disability due claimant from 
April 29, 1977 to Dece.rnber 12, 1977, the date of the Fund• s de
nial of claimant's claim for aggrava~ion. These paragraphs 
are in lieu of the next to the last paragraph on page two of 
the A_LJ' s order which in all other respects is affirmed. 

tl~i~tint's ~t~6rney·is.aw~rded as a reasonable attor
ney's fee 'tor ·'his ser:;;ices at. Board revi.ew the sum of $ 325, pay-
able by the State Accident Insurance Fund. ltJ 

SAIF CLAIM NO. GC 89861 

JOSEPH L. HUSTON, CLAI~.ANT 
SA.IF,. Legal ~ervices, 'Defense At-1:y ~ 
Own Motion Determination 

FEBRUARY 2, 1979 

Claimant sustained a compensable injury to his back on 
August 31, 1967. A laminectomy and discectorny were performed 
on September 14, 1967 for a herniated disc. Dr. Boge found 
claimant medically stationary on January 2, 1968 and his cl"aim 
was closed on April 4, 1968 with an award of compensation equal 
to 32° for 10% unscheduled disability. 

Claimant's claim was reopened on January 22, 1971 for 
additional surgery. After a hemilaminectomy and discectomy 
were performed the claim was closed on September 15, 1971 with 
an. additional award of 32°. 

On·Deceibe~ 28, 1977 clai~ant entered the hospital for 
another hemilaminectomy and discectomy, L4-5 left, with decom
pression. A Board's Own Motion Order, dated ~ugust 11, 1978, 
reopened claimant's clciirn for com9ensa tion cor.1..mencing on Dec·· 
efubcr 28. 1977 until closure. 

-350-

The Board, on de novo review, agrees with the ALJ's
conclusion,. How'ever, it finds that the Fund should be directed
to pay claimant compensation for temporary total disability
from April 29, 1977 until her claim is closed pursuant to the
provisions of ORS 656.268 rather than to December 12, 1977.
The penalty of 25% of the compensation•due claimant was properly
assessed on the compensation due between April 29, 1977 and Dec
ember 12,. 1977 which was the date of the Fund's denial.

ORD R
The order of the ALJ, dated July 31, 1978, is modified.
The Fund is directed to pay claimant compensation for

temporary total disability from April 29, 1977, the date Dr.
Smith requested that claimant's claim be reopened for surgery
and until her claim is again closed pursuant to the provisions
of ORS 656.268.

The Fund is further directed to pay a penalty of 25% of
the compensation for temporary total disability due claimant from
April 29, 1977 to December 12, 1977, the date of the Fund's de
nial of claimant's claim for aggravation. These paragraphs
are in lieu of the next to the last paragraph on page two of
the ALJ's order which in all other respects is affirmed.

Claimant's attbrney 'is ^awarded as a.^ reasonable attor
ney's fee for his services at Board review the sum of $325, pay
able by the State Accident Insurance Fund.

SAIF CLAIM NO. GC 89861 F BRUARY 2, 1979

JOS PH L. HUSTON, CLAIMANT
SAIF,, Legal Services, Defense
Own Motion Determination

Claimant sustained a compensable injury to his back on
August 31, 1967. A laminectomy and discectomy were performed
on September 14, 1967 for a herniated disc. Dr. Boge found
claimant medically stationary on January 2, 1968 and his claim
was closed on April 4, 1968 with an award of compensation equal
to 32° for 10% unscheduled disability.

Claim.ant's claim was reopened on January 22 , 1971 for
additional surgery. After a hemilaminectomy and discectomy
were performed the claim was closed on September 15, 1971 with
an. additional award of 32°.

On'December' 28, 1977 claimant entered the hospital for
another hemilaminectomy and discectomy, L4-5 left, with decom*-
,pression. A Board's Own Motion Order, dated August 11, 1978,
reopened claimant's claim for compensation commencing on Dec
ember 28. 1977 until closure.

-350-



          
         
           
           
          
       
          

  
         

        
       
        

       
      

    
        
           
         

         
     

        
          
           
          
       

    
     
      

  
        

            
          

        
          

         
          

            
 

returned to work on March 6, 1978. Dr. Wisdom, 
on Nove.nber 3, 1978, indicated that claimant was complaining 
of numbness over the lateral aspect of the left calf, ankle 
and foot but actually his condition had not changed that much. 
Dr. Langston, after.seeing claimant on December 6, 1978, found 
him to be,medically stationary and recommended claim closure. 
He felt clair.1.ant's disability ·as it related to his industrial 
injury wa~ moderate. 

On December 28, 1978 the Fund requested a determination 
of claimant's disability. The Evaluation Division of the 
\'i'orkers' Compensation Department recommended that claimant be·· 
granted an additional 16° for 5% unscheduled low back disabil
ity and. cpmpensation for temporary ~otal disability benefits 
from December 28, 1977 through Marc0 5,1978. 

The ~Q~~~, ~tt~; ·t~lly ~onsideripg the evidence before 
it, feels that·claimant would be more adequately compensated 
for his disability with an additional award equal to 32° for 
10% unscheduled disability. This award is based on Dr. Lang
ston1s finding that claimant's disability at the present time 
is moderate due to his injury. 

ORDER 

Claimant is hereby granted compensation for temporary• 
total disability from December 28, 1977 through March 5, 1978 
(all of which has been paid) and 32° for unsche~uled disability. 
The award for permanent partial disability is in addition to 
the award previously grant~d claimant for this injury. 

CLAIM NO. C604-13464 

PATRICIA L. ENGLISH KEZAR, CLAIMANT 
Galton, Popick & Scott, Claimant's Atty. 
Own Motion Determination 

FEBRUARY 2, 1979 

Claimant sustained a compensable injury on March 30, 
1972 to her neck, left shoulder and ar~. On July 19, 1972 
Dr. Post.indicated that she was medically stationary with no 
impairment. 

In August 1972 claimant suffered a new injury, strain~ 
ing her llli~illar spine. After a period of hospitalization iri 
September 1972 and a urologic and neurologic evaluation, a 
diagnosis·of an enlarged bladder w~s made. She· was found to 
·be stationary in November · 197 2 and it was recom..rnended that she 
be retrained. 

-351-
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Claimant returned to work on March 6, 1978. Dr. Wisdom,

on November 3, 1978, indicated that claimant was complaining
of numbness over the lateral aspect of the left calf, ankle
and foot but actually his condition had not changed that m.uch.
Dr. Langston, after seeing claimant on December 6, 1978, found
him to be.medically stationary and recommended claim closure.
He felt claim.ant's disability 'as it related to his industrial
injury was moderate.

On December 28, 1978 the Fund requested a determination
of claimant's disability. The  valuation Division of the
Workers' Compensation Department recommended that claimant be-'-
granted an additional-16° for 5% unscheduled low back disabil
ity and.cpmpensation for temporary botal disability benefits
from December 28, 1977 through March 5,1978.

The considering the evidence before
it, feels that'claimant would be more adequately compensated
for his disability with an additional award equal to 32® for
10% unscheduled disability. This award is based on Dr. Lang
ston's finding that claimant's disability at the present time
is moderate due to his injury.

ORD R

m
Claimant is hereby granted comipensation for temporary -

total disability from December 28, 1977 through March 5, 1978
(all of v/hich has been paid) and 32° for unscheduled disability
The award for permanent partial disability is in addition to
the award previously granted claimant for this injury.

CLAIM NO. C604-13464 F BRUARY 2, 1979
PATRICIA L.  NGLISH K ZAR, CLAIMANT
Galton, Popick & Scott, Claimant's Atty.
Ov;n Motion Determination

m

Claimant sustained a compensable injury on March 30,
1972 to her neck, left shoulder and arm. On July 19, 1972
Dr. Post ,indicated that she was medically stationary with no
impairm.ent.

In August 1972 claimant suffered a new injury, strain
ing her lumibar spine. After a period of hospitalization in
September 1972 and a urologic and neurologic evaluation, a
diagnosis'of an enlarged bladder was made. She was found to
be stationary in November ’ 1972 and it was recomm.ended that she
be retrained.
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January 5, 1973 her claim was closed with an award 
equal to 32° for 10% unscheduled back and neck disability. 

After a period of retraining claimant returned to woik 
and continued until she suffered a spontaneous aggravation of 
her lumbar strain in 1976. She was again hospitalized and 
saw several doctors. A subcutaneous fat necrosis was excised 
in the sumJner of 1977. On June 13, 1977 her claim was again 
closed with only time loss benefits awarded. 

Dr. Rustin, in July 1977, diagnosed a neurogenic blad
der and the claim was reoperied. It was closed in January 
1977 with time loss benefits only. On May 30, 1977 a Stipulated 
Interim Order provided further benefits without reopening the 
claim; on August 24, 1978 a· Stipuli~ed Order of Dismissal dis
missed claimant's request for hearing and reopened claimant's 
claim for further time loss benefits. 

The Orthopaedic Consultants, in their report of October 
22, 1978; indicated that claimant 1 s condition was stationary 
and her claim could be closed. They felt the total loss of 
function of the back to be in the high range of mild. They 
found no relationahip between the industrial injury an4 claim
ant's bladder problems. 

On December 8, 1978 the carrier requested a determina
tion of claimant's present disability. The Evaluation Divi
sion of the Workers' Compensation Department recommended that 
~l~im~rt be granted tim~ l~ss benefits from March 20, 1~78 
through October 22, 1978 and an additional award of 16° for 
5% unscheduled. low back disability. · 

The Board, based upon the Orthopaedic Consultants' find
ing that claimant's back disability was in the high range of 
mild, co~cludes that claimant is entitled to an additional 32° 
for 10% un~cheduled back disability. 

ORDER 

Claimant is hereby granted temporary total disability com
pensation from March 20, 1978 through October 22, 1978 (most of 
which has already been paid) and 32° for 10% unscheduled low 
back dis.ability. The award for permanent partial disability 
is in addition to the award previously granted claimant for this 
claim. 

Claimant's attorney was awarded a reasonable attorney's 
fee by the Stipulated Order of Dismissal of August 24, 1978 

'which covers the additional award of compe0sation granted by 
this order. 
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On January 5, 1973 her claim was closed with an av-zard
equal to 32° for 10% unscheduled back and neck disability.

After a period of retraining claimant returned to work
and continued until she suffered a spontaneous aggravation of
her lumbar strain in 1976. She was again hospitalized and
saw several doctors, A subcutaneous fat necrosis was excised
in the summer of 1977. On June 13, 1977 her claim was again'
closed with only time loss benefits av;arded.

Dr. Rustin, in July 1977, diagnosed a neurogenic blad
der and the claim was reopened. It was closed in January
1977 with time loss benefits only. On May 30, 1977 a Stipulated
Interim Order provided further benefits without reopening the
claim; on August 24, 1978 a' Stipulated Order of Dismissal dis
missed claimant's request for hearing and reopened claimant's
claim for further time loss benefits.

The Orthopaedic Consultants, in their report of October
22, 1978, indicated that claimant's condition was stationary
and her claim could be closed. They felt the total loss of
function of the back to be in the high range of mild'. They
found no relationahip between the industrial injury and claim
ant's bladder problems.

On December 8, 1973 the carrier requested a determina
tion of claimant's present disability. The  valuation Divi
sion of the Workers' Compensation Department recommended that

be aranted time loss benefits from March 20jthrough October 22, 1978 and an additional award o:
5% unscheduled low back disabilitv.

f16°
1978

cor

The Board, based upon the Orthopaedic Consultants’ find
ing that claimant's back disability was in the high range of
mild, concludes that claimant is entitled to an additional 32°
for 10% unscheduled back disability.

ORD R
Claim.ant is hereby granted temporary total disability com

pensation from March 20, 1978 through October 22, 1978 (most of
which has already been paid) and 32° for 10% unscheduled low
back disability. The award for permanent partial disability
is in addition to the award previously granted claimant for this
claim.

Claimant's attorney was av/arded a reasonable attorney's
fee by the Stipulated Order of Dismissal of August 24, 1978
which covers the additional award of compensation granted by
this order.

%
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CA~m NO. 77-]QG7 

CHRIS ERICK LARSEN, CLAIMANT 
Ackerman, DeNenter, Claimant's Atty. 
SAIF, Legal Services, Defense Attf. 
Request for:R~view by ~laimant 

PEilmJARY 2, 1Q79 

Reviewed by Board Members Wilson and Phillips. 

Claimant seeks Board review of the order of the Ad
ministrative Law Judge (ALJ) which affirmed the denial of 
the State Accident Insurance Fund of the claimant's claim 
for an industrial injury alleged to~have been i~curred on 
December 11, 1975. 

Claimant filed his claim on April 25, 1977, stating 
that he had suffered an industrial injury on December 11, 
1975 when he fell on a cement floor. The Fund denied knowl
edge of such incident. 

Claimant did not seek m~dical care and treatment un
til February 9, 1977 a~cording to a"report submitted by Dr. 
Goodman, a chiropractic physician, ori April 2 6, 19 77. 

On May 26, 1977 the Fund denied the claim on the 
grounds that claimant _had not filed it within one year. 

On August 15, 1977 Dr. Thompson reported that he had 
seen claimant on January 1, 1977 for a pre-marital examina-. 
tion and that the examination was nor2al. He again examined 
claimant on May 24, 19 77 at which tin,e claimant told Dr. 
Thompson that he had hurt his back lifting a cedar stump 
in February 1977. Dr. Thompson's examination indicated that 
claimant had muscular spasms and he advised claimant to dis
cuss the possibility of a different job. There is no evi
dence that the lifting of the cedar stump was done on the 
job; claimant merely stated that after he had attempted to 
pick up the cedar stump his back went out and he had con
siderable pain and that he later went to see Dr. Goodman. 

The ALJ found that Dr. Goodman, claimant's original 
treating physiciin, in his report of October 25, 1975, stated 
that claimant told him his low back trouble mav have started 
much earlier than when he slipped and fell in 1975. He told 
Dr. Goodman he would pay for the treatment but he also would 
probably file a claim for an on-the-job injury. 

The ALJ faun~ there were so manv inconsistencies that 
it would be impossible to determine whet~er claimant had ac
tually suffered a' job connectec: injury on Decer:iber 11, 1975. 
If there had been no que~tion about the 1975 injury being job 
related, there remnined the gucstion of whether the interven-
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' WCR (]AS NO. 77-39G7
CHRIS  RICK LARS N, CLAIMANT
Ackerman, DeWenter, Claimant's Atty
SAIF, Legal Services, Defense Atty.
Request for.Review by Claimant

P DRIIARY 2, 1979

Reviewed by Board Members Wilson and Phillips.
Claimant seeks Board review of the order of the Ad

ministrative Law Judge (ALJ) v/hich affirmed the denial of
the State Accident Insurance Fund of the claimant's claim
for an industrial injury alleged toi.have been incurred on
December 11, 1975.

Claimant filed his claim on April 25, 1977, stating
that he had suffered an industrial injury on December 11,
1975 when.he fell on' a cement floor. The Fund denied knowl
edge of such incident.

Claimant did not seek medical care and treatment un
til February 9 , 1977 according to a'report subm.itted by Dr.
Goodman, a chiropractic physician, on April 26, 1977.

On May 26, 1977 the Fund denied the claim on the
grounds that claimant had not filed it v/ithin one year.

On August 15, 1977 Dr. Thom.pson reported that he had
seen claimant on January 1, 19 77 for a pre-marital exam.ina-.
tion and that the exam.ination was normal. He again examined
claimant on May 24 , 19 77 at which tim.e claimant told Dr.
Thompson that he had hurt his back lifting a cedar stump
in February 1977. Dr. Thompson's examination indicated that
claimant had muscular spasms and he advised claimant to dis
cuss the possibility of a different job. There is no evi
dence that the lifting of the cedar stump was done on the
job; claimant merely stated that after he had attempted to
pick up the cedar stump his back went out and he had con
siderable pain and that he later went to see Dr. Goodman.

The ALJ found that Dr. Goodm.an, claimant's original
treating physician, in his report of October 25, 1975, stated
that claimant told him his low back trouble may have started
much earlier than when he slipped and fell in 1975. He told
Dr. Goodman he would pay for t.he treatment but he also would
probably file a claim for an on-the-job injury.

The ALJ found there were so m.any inconsistencies tha-
it would be impossible to determine whether claimant had ac
tually suffered a job connected injury on December 11, 1975.
If there had been no question about the 1975 injury being job
related, there remained the question of whether the interven
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incident in 1977 was sufficiently severe to be construed 
as a new injury. If so, it would have to be considered as 
an off-the-job injury. 

The ALJ concluded there was a substantial question 
as to whether the claimant had suffered an on-the-job injury 
in 1975 which possibly could have been aggravated in 1977 or 
whether the 1977 injury was an intervening non-industrial in
jury. 

When claimant was examined by Dr. Thompson on January· 
21, 1977 there was not~in~ wron~ rhrsicflll with claimant. 
The claimant testified· that his back had been giving him 
trouble since 1975 but yet he made no mention of it to Dr. 
Thompson at the time he was examine~; later, he told the doc
tor that he had hurt his back lifting a cedar stump. Only 
to Dr. Stainsby did claimant relate the same history to 
which he testified at the hearing. Dr. Stainsby indicated 
there was some question as to whether or not the 1975 inci
dent or the 1977 incident was responsible for cl_aimant's 
back. 

Based on all of these factors the ALJ concluded that 
he had no alternative but to affirm the denial by the Fund. 

The ALJ stated in his order that there was a question 
of unreasonable delay in denying the claim; the claim was de~ 
nied a little over a month after i~ was filed-by clairna1 n~. ,~ 
However, there was _nothing upon which to base the pena ties • 
because there was no evidence that claimant was ever entitled 
to compensation for temporary total disability as a result 
of the injury, to-wit; he had missed no time from work. 
Therefore, the ALJ did not assess penalties for failure to 
pay compensation within 14 days after notice of the claim. 

The Board, on de nova review, finds that claimant's 
claim was untimely filed and that the Fund was prejudiced 
thereby. Claimant did not file his claim for· nearly two
and-a-half years after the alleged in~ident. Claimant never 
sought medical treatment for the claised injury of December 
11, 1975 until after he had suffered a new off-the-job in
jury on February 9, 1977. 

The Board finds that claimant has failed to carry 
his burden of proving that he suffered a compensable indus~ 
trial inj'c..:ry on Decembe:::- 11, 1975. Therefore, claimant must 
fail, both because of the untimeliness of his filing of the 
claim and because of his failure to carry his burden of 
proof. 

ORDE?. 

The order of the ALJ, dated May 24, 1978, is affirmed. 
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ing incident in 1977 was sufficiently severe to be construed
as a new injury. If so, it would have to be considered as
an off-the-job injury.

The ALJ concluded there was a substantial question
as to whether the claimant had suffered an on-the-job injury
in 1975 which possibly could have been aggravated in 1977 or
whether the 1977 injury was an intervening non-industrial in
jury.

When claimant was examined by Dr. Thompson on January
21f 1977 there was nothing wron^ physically with claimant.
The claimant testified'that his back had been giving him
trouble since 1975 but yet he made no mention of it to Dr.
Thompson at the time he was examined; later, he told the doc
tor that he had hurt his back lifting a cedar stump. Only
to Dr. Stainsby did claimant relate the same history' to
which he testified at the hearing. Dr. Stainsby indicated
there was some question as to whether or not the 1975 inci
dent or the 1977 incident was responsible for claimant’s
back.

Based on all of these factors the ALJ concluded that
he had no alternative but to affirm the denial by the Fund.

The ALJ stated in his order that there was a question
of unreasonable delay in denying the claim; the claim was de
nied a little over a month after it was filed by claim.ant.
However, there was nothing upon which to base the penalties
because there was no evidence that claim.ant was ever entitled
to compensation for temporary total disability as a result
of the injury, to-wit: he had missed no time from work.
Therefore, the ALJ did not assess penalties for failure to
pay compensation within 14 days after notice of the claim.

The Board, on de novo review, finds that claimant’s
claim was untimiely filed and that the Fund was prejudiced
thereby. Claim.ant did not file his claim for' nearly two-
and-a-half years after the alleged incident. Claimant never
sought m.edical treatm^ent for the clai.med injury of December
11, 1975 until after he had suffered a new off-the-job in
jury on February 9, 1977.

The Board finds that claim.ant has failed to carry
his burden of proving that he suffered a compensable indus
trial injury on December 11, 1975. Therefore, claimant must
fail, both because of the untimeliness of his filing of the
claim, and because of his failure to carry his burden of
proof.

ORD R
The order of the ALJ, dated May 24, 1978, is affirmed,

m
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WCB CASE NO. 77-2864 FEBRUARY 2, 1979 

RONALD A. NELSON, CLAIMANT 
Davis, Ainsworth & Pinnock, Claimant's Atty. 
SAIF, Legal Services, Defense, Atty. 
Request for Review by the SAIF 

Reviewed by Board Members Wilson and Phillips. 

The State Accident Insurance Fund requests the Board to 
review the order of the Administrative Law Judge (ALJ) which 
directed the Fund to accept claimant's claim for payment of com
pensation as.provided by law. 

· Claimant was a 42-year-old heavy equipment operator. 
On January 10, 1977 he filed a claim for a back injury resulting 
from the continuous jarring and vibration of driving a cat which 
was his principal occupation. The claim was denied on March 31, 
1977. 

Claimant has been operating heavy equipment for nearly 
16 years and has had some·back complaints in the past but he 
worked without.substantial time loss due to this problem until 
after the first of 1977. He saw Dr. Buonocore concerning his 
back problems on January 3, 1977; the doctor found that claim
ant could not return to his regular employment and he hospital
ized claimant . 

Dr. Buonocore, who has be~n claimanl 1s lt~~lihg ~hy9i
cian for more than 10 vears, had advised claimant in the past 
that he should change ;ccupations. It was hii opinion that 
claimant's operation of heavy equipment over the years subjected 
his entire spine to repeated aggravation. This medical opinion 
was not contradicted. 

' 

The Fund contends that claimant hurt his back while he 
was cutting wood during the New Year's weekend and that his 
problems were related to an off-the-job incident rather than 
a work related incident. 

The ALJ found that even if there had been such an off
. the-job incident the medical opinion expressed by Dr. Buonocore 
was very persuasive that the constant jarring involved in oper
ating a cat would be a material contributing factor. 

The ALJ concluded that whether a claim for a~ indus
trial injury is identified as a repetiti~e trauma or as an oc
cupational disease, it nevertheless is co~pensable when the 
work activities cause the problem. He found that althouah 
claimant had worked for several employers over the years; he 
had worked a total of approximately five years for the present 
employer and that employer must now bear th,2 res pons ibi li ty for 
the cl.aim under- the last injurious exposure· doct.ri_ne. 
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WCB CAS NO. 77-2864 F BRUARY 2, 1979

RONALD A. N LSON, CLAIMANT
Davis, Ainsworth & Pinnock, Claimant's Atty.
SAIF, Legal Services, Defense, Atty.
Request for Review by the SAIF

«

Reviewed by Board Members Wilson and Phillips.
The State Accident Insurance Fund requests the Board to

review the order of the Administrative Law Judge (ALJ) which
directed the Fund to accept claimant's claim for payment of com
pensation as-provided by law.

{
• Claimant was a 42-year-old heavy equipment operator.

On January 10, 1977 he filed a claim for a back injury resulting
from the continuous jarring and vibration of driving a cat which
was his principal occupation. The claim was denied on March 31,
1977.

Claimant has been operating heavy equipment for nearly
16 years and has had some' back complaints in the past but he
worked without .substantial time loss due to this problem until
after the first of 1977. He saw Dr. Buonocors concerning his
back problems on January 3, 1977; the doctor found that claim
ant could not return to his regular employm.ent and he hospital
ized claimant.

Dr. Buonocore, who has been claim.ant's trdahih^ physi
cian for more than 10 years, had advised claimant in the past
that he should change occupations. It was his opinion that
claimant's operation of heavy equipment over the years subjected
his entire spine to repeated aggravation.' This medical opinion
was not contradicted.

The Fund contends that claimant hurt his back while he
was cutting wood during the New Year's weekend and that his
problems were related to an off-the-job incident rather than
a work related incident.

The ALJ found that even if there had been such an off-
the-job incident the medical opinion expressed by Dr. Buonocore
was very persuasive that the constant jarring involved in oper
ating a cat would be a material contributing factor.

The ALJ concluded that whether a claim for an indus
trial injury is identified as a repetitive trauma or as an oc
cupational disease, it nevertheless is com.pensable 'when the
work activities cause the problem. He found that although
claimant had worked for several em.ployers over the years, he
had v.'orked a total of approximately five years for the present
employer and that employer must now bear the responsibility for
the claim under the last injurious exposure' doctrine.
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Board, on de nova review, affirms the conclusion 
reached by the ALJ. 

The order of the ALJ, dated May 22, 1978, is affirmed. 

Claimant's attorney is awarded as a reasonable attor
ney's fee for his services in this connection a sum of $250 pay
able by the State Accident Insurance Fund. 

CLAIM NO. 69-A-263 

ELMER PETZ, CLAIMANT 
Own Motion Determination 

FEBRUARY 2, 1979 

On September 20, 1969 claimant sustained an industrial 
injury when he suffered an acute lwnbosacral strain while 
pulling a pump·across the floor. Claimant had been employed 
as a millwright for two years at Boise Cascade in Albany. 
Claimant was seen by Dr. Melgard who performed surgery and 
the claim was initially closed on June 29~ 1970 with an 
award eqial to 48° for 15%-unscheduled low back disability. 

Claimant continued to see Dr. Melgard and the claim was 
reopened for aggravation and subsequently closed on June 29, 
1971 with an award of compensation for temporary total dis
ability only. Later it was.again reopened for treatment by 
Dr. Melaard and claimant was also seen at the Phvsical Rehab
ilitati~~ Center where Dr. Mason felt a change o~ occupation · 
was essential. The physicians of the Back Evaluation Clinic 
recom..ended claimant return to his treating doctor for a 
repeat myelogram and surgery if indicated. The myelogram 
performed on April 28, 1972 was normal. 

Dr. Melgard, in his report of May 18) 1972, suggested 
no additional therapy-and referred claimant to the Rehabilita
tion Section. On June 15, 1972 the claim was closed for the 
third time by a Determination Orcier which awarded claimant 
an additional 48° for his back condition. 

Claimant was seen by Dr. Paxton in August 1972 and the 
doctor suggested a nerve root compression, probably LS-Sl. 
A laminectomy at L4-5 was performed by Dr. Tsai the followi'ng 
month. On November 3, 1972 a settlement stipulation reopened 
claimant's clnim for payment of temporary total disability 
from May 18, 1972. 
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6Ro ft
The order of the ALJ, dated May 22, 1978, is affirmed.
Claimant'S'attorney is awarded as a reasonable attor

ney's fee for his services in this connection a sum of $250 pay
able by the State Accident Insurance Fund.

The Board, on de novo review, affirms the conclusion
reached by the ALJ. m

CLAIM NO. 69-A-263 F BRUARY 2, 1979

 LM R P TZ, CLAIMANT
Own Motion Determination

On September 20, 1969 claimant sustained an industrial
injury when he suffered an acute lumbosacral strain while
pulling a pump•across.the floor. Claimant had been employed
as a millwright for two years at Boise Cascade in Albany.
Claimant was seen by Dr. Melgard who performed surgery and
the claim was initially closed on June 29, 1970 with an
award equal .to 48° for•15%•unscheduled low back disability.

Claimant continued to see Dr. Melgard and the claim was
reopened for aggravation and subsequently closed' on June 29,
1971 with an av/ard of compensation for temporary total dis
ability only. Later it was,again reopened for treatment by
Dr. Melgard and claimant was also seen at the Physical Rehab
ilitation Center where Dr. Mason felt a change of occupation
was essential. The physicians of .the Back  valuation Clinic
recommended claimant return to his treating doctor for a
repeat myelogram and surgery if indicated. The myelogram
performied on April 28 , 1972 was normal.

Dr. Melgard, in his report of May 18, 1972, suggested
no additional therapy.and referred claimant to the Rehabilita
tion Section. On June 15, 1972 the claim was closed for the
third time by a Determination Order which awarded claimant
an additional 43° for his back condition.

Claimant was seen by Dr. Paxton in August 1972 and the
doctor suggested a nerve root compression, probably L5-S1.
A lamLinectomy at L4-5 was performed by Dr. Tsai the followi'-ng
month. On November 3, 1972 a settlement stipulation reopened
claimiant's claim for payment of temporary total disability
from May 18 , 1972 .
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15, 1973 Dr. Tsai recommended no further 
treatment'and suggested an evaluation by the doctors at the 
Back Clinic and also vocational rehabilitation. 

The Back Evaluation Clinic recommended claimant be 
referred to Dr. Seres at the Pain Clinic. On March 11, 
1974 Dr. Seres stated that the patient had no specific plans 
regirding·rehabilitation and he could be ~onsidered medically 
stationary with permanent disability which he would rate as 
moderately severe. The.claim was closed for the fourth time 
on April 16, 1974 by a Determination Order which awarded· 
claimant an additional 144° for 45% unscheduled low back 
disability. This award gave claimant a total of 240° for 75% 
unscheduled low back disability. t 

Claimant requested a· hearing and on April 14, 1975 an 
Opinion and Order was entered whereby the Referee found claim
ant to-be permanently and totally disabled as of the date of 
that order. 

On December 5, 1978 claimant was examined by Dr. Specht, 
head of the Department.of Orthopedics at the University of 
Oregon Medical School. Dr. Specht,· after examining claimant, 
who at that time was complaining chiefly of pain in his left 
leg and low back, stated that it was evident to him,_based 
on his examination of claimant and also his viewing of the 
movies which showed claimant engaged in several activities, 
that claimant was not.totally and permanently disabled. He 
felt claimant was capable of vocational rehabilitation and in 
spite of his low degree of education that he had certain 
marketable skills such as construction abilities. He felt 
claimant was capable of performing work which did not involve 
excessive bending and stooping or lifting· over 35 pounds. He 
believed that such limited work might or might not occasion 
some subjective complaints but would not be incapacitating 
nor would such activities injure his 1 u.rnbar spine. 

On December 21, 1978 the employer wrote to the Evalu
ation Division of the Workers 1 Compensation Department en
closing Dr. Specht's report and advising it that to the best 
of its knowledge claimant had not been under the care of a 
physician since 1974. Claimant apparently had not been tak
ing any medication because no bills had been sub~itted to the 
employer for payment. Based upon this infor8ation and Dr. 
Specht's report, the carrier requested re-determination. 

' . 
The Evaluation Division recommended that claimant's 

award for permanent total disability be modified and that at 
the present time claimant, being able to perform modified 
employment, be awarded 256° for 80% unscheduled low back dis
ability. This represents an incr~ase of 16° over the total 
awards claimant has received for permanent partial disabil
ity prior to being found to be permanently and totally dis
abled on April 14, 1975. · 
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•Ori'February 15, 1973 Dr. Tsai recommended no further
treatment'and suggested an evaluation by the doctors at the
Back Clinic and also vocational rehabilitation.

The Back  valuation Clinic recommended claimant be
referred to Dr. Seres at the Pain Clinic. On March 11,
1974 Dr. Seres stated that the patient had no specific plans
regarding'rehabilitation and he could be considered medically
stationary with perm.anent disability which he would rate as
moderately severe. The claim was closed for the fourth time
on April 16, 1974 by a Determination Order which awarded •
claimant an additional 144° for 45% unscheduled low back
disability. This award gave claimant a total of 240° for 75%
unscheduled low back disability.

Claimant requested a- hearing and on April 14, 1975 an
Opinion and Order was entered whereby the Referee found claim
ant to-be permanently and totally disabled as of the date of
that order.

On December 5, 1978 claimant was examined by Dr. Specht,
head of the Department -of Orthopedics at the University of
Oregon Medical School. Dr. Specht, ' after examining claim.ant,
who at that time was complaining chiefly of pain in his left
leg and low back, stated that it was evident to him, based
on his examination of claimant and also his viewing of the
movies which showed claimant engaged in several activities,
that claimant was not.totally and permanently disabled. He
felt claimant was capable of vocational rehabilitation and in
spite of his low degree of education that he had certain
marketable skills such as construction abilities. He felt
claimant was capable of performing work which did not involve
excessive bending and stooping or lifting over 35 pounds. He
believed that such limited work might or might not occasion
som-e subjective complaints but would not be incapacitating
nor would such activities injure his lumbar spine.

On December 21, 1978 the employer wrote to the  valu
ation Division of the Workers' Compensation Department en
closing Dr. Specht's report and advising it that to the best
of its knowledge claim.ant had not been under the care of a
physician since 1974. Claimant apparently had not been tak
ing any medication because no bills had been subm.itted to the
employer for payment. Based upon this inform.ation and Dr.
Specht's report, the carrier requested re-determination.

The  valuation Division recommended that claimant's
award for permanent total disability be modified and that at
the present time claimant, being able to perform modified
employmient, be awarded 256° for 80% unscheduled low back dis
ability. This represents an increase of 16° over the total
awards claimant has received for permanent partial disabil
ity prior to being found to be permanently and totally dis
abled on April 14, 1975.
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Board concurs in the recommendation tha~ claimant's 
award be reduced and believes that the previous awards re-
ceived by claimant which total 75% of the maximum allowable fi 
by law should be included in the recommended award. There-
fore, claimant would be entitled to an award equal to 16° 
for 5% unscheduled disability which, when added ~o the awards 
granted him, would give him a total of 256°. Claimant's 
award for permanent total disability should cease as of Dec
ember 5, .1978, the date Dr. Specht examined claimant. 

ORDER 

Claimant's aw~~d for ~~rmanent total dis~bility gra~ted 
by the order dated April 14, 1975 is terminated as of December 

·s, 1978. Claimant is awarded in addition to all previous 
awards for permanent partial disability granted him for his 
injury .sustained on September 20, 1969 an award of 16° for 5% 
unscheduled low back disability. 

WCB CASE NO. 77-7713 

ISRAEL_ RODRIGUEZ, CLAIMANT 
Charles Paulson, Claimant's Atty. 
,SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant 

FEBRUARY 2, 1979 

Reviewed:by Board Members Wilson and Phillips. 

The claimant seeks revie~ by the Board of the order of· 
the A~rninistrative Law Judge (ALJ) which affirmed both the de
nial by North Pacific Insurance Company on December 8, 1977' ·and 
the denial by the State Accident Insurance Fund on April 3, 
1978 cf claimant's claim for an alleged industrial injury. 

The only issue before the ALJ was to establish the ex
istence of an ~mpldyee-employer relationship between claimant 
and defendant, Valley Oil Company (Valley), or StJ.Ch relationship 
between claimant and defendant, .Jerry Snyder (Sntder). 

Valley is in the business of installing refrigerat~on 
and heating systems which requires installation to be done on 
various job sites. It is a subject employer and maintains 
compensation through North Pacific InsL1rance Company. Snyder 
is a journeyman sheet metal mechanic who is employed by Valley 
to install heating systems for it on the various job sites. 
He is not licensed to do business ·as an· employer. ,·•. 

On October 26, 1977 claimant was on a job site with 
Snvder where installation was beinc done bv Valley. Sometime 
beiween 4:00 and 4:30 p.rn. he fell~from th~ balcony of a house 
while collecting electrical material and injured his left knee. 
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The Board concurs in the recommendation that claimant'
award be reduced and believes that the previous awards re
ceived by claimant which total 75% of the maximum allowable
by law should be included in the recommended award. There
fore, claimant would be entitled to an award equal to 16°
for 5% unscheduled disability which, when added to the awards
granted him, would give him a total of 256°. Claimant's
award for permanent total disability should cease as of Dec
ember 5, .1978, -the date Dr. Specht examined claimant.

ORD R
Claimant's award for permanent total disability granted

by the order dated April 14, 1975 is terminated as of December
5, 1978. Claimant is awarded in addition to all previous
awards for permanent partial disability granted him for his
injury .sustained on September 20, 1969 an award of 16° for 5%
unscheduled low back disability.

WCB CAS NO. 77-7713 F BRUARY 2, 1979
ISRA L. RODRIGU Z, CLAIMANT
Charles Paulson, Claimant's Atty.

• SAIF,. Legal Services, Defense Atty.
Request for Review by Claimant

Reviewed,by Board Members Wilson and Phillips.
The claimant seeks review by the Board of the order of'

the Administrative Law Judge (ALJ) which affirmed both the de
nial by North Pacific Insurance Company on December 8, 1977''a.nd
the denial by the State Accident Insurance Fund on April 3,
1978 of claimant's claim for an alleged industrial injury.

The only issue before the ALJ was to establish the ex
istence of an employee-employer relationship between claimant
and defendant, Valley Oil Company (Valley), or such relationship
between claim.ant and defendant, Jerry Snyder (Snyder).

Valley is in the business of installing refrigerat.ion
and heating systems which requires installation to be done on
variou:-: job sites. It is a subject em.pioyer and maintains
comp'ensation through North Pacific Insurance Company. Snyder
is a journeyman sheet metal miechanic who is employed by Val-ley
to install heating system;S for it on the various job sites.
He is not licensed to do business'as an emiployer.

On October 26 , 1977 claimant was on a job site with
Snyder where installation was being done by Valley. Som.etim.e
between 4:00 and 4:30 p.m, he fell from the balcony of a house
while collecting electrical m.aterial and injured his left knee.

m
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contended that he was either an employee of 
Valley or, in the alternative, he was an employee of Snyder un
der contract of hire either expressed or implied which had been 
@nt~r@d into prior to th~ accid@nt. HQ, thgrgfor@, filgd a 
claim for an industrial injury against each . 

. The claim was denied by North Pacific Insurance on· 
behalf of Valley and by the Fund on behalf of Snyder. North 
Pacific felt that claimant was not an employee of Valley and 
the Fund denied the claim because it felt claimant was not a 
subject worker. 

It is not disputed that the parties did discuss an 
"arrangement" prior to claimant bei'.ng allowed on the job site 
where the incident occurred. Apparently claimant was inter
ested in learning the installation business and had been re
ferred by a friend to Snyder. According to claimant the 
"arrangement" provided that claimant was to "work" with Sny
der and to make himself available for work on prior notice 
from Snyder. He was to be paid $50 a week. Claimant conceded 
that th~re was no specific schedule of working hours either on 
a daily or weekly basis. He also admitted that he was told that 
if he did not like the job he could withdraw and that no on
the-job injury insurance would be provided, however, there was 
a qualification that claimant might be able to get such insur
ance within 30 days. There was no mention made of Valley. 

Snyder testified that the "arrangement" provided that 
claimant was to act solely as an observer and·that he was not 
to be considered as a~ employee either of Valley or of himself; 
that 6laimant was to receive no salary or other compensation 
and that claimant was not to be provid~d with workers' compen
sation benefits. Snyder specifically denied any arrangement 
or agreement to pay claimant $50 a week for any reason. 

The ALJ found that claimant was in actual attendance 
on the job for two weeks and his usual hours were from 9:00 
a;rn. to 4:30 p.m. He found that claimant had received $SO 
in cash from Snyder on October 21, 1977, a Frid~y, and another 
$50 following the accident which occurred on Thursday, Oct
ober 27.- Snyder indicated each payment was in.the nature of 
a gratuity; the first was made because Snyder thought claimant 
was getting his car fixed; the second was made because Snyder 
felt claimant needed the help because of his injury. 

The ALJ found that transportation to and from the job 
site w.::1s :provided by Snyder in a truck owned by Valley. The 
tools used on the job site were provided by Snyder. Claimant 
assumed that he was subject to the direction and control of 
Snyder while on.the job site, i.e., he was told what to do 
and how to do it by Snyder. Snyder stated that claimant did 
no work but just observed as "sort of a trainee". ~ Snyder 
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Claimant contended that he was either an employee of
Valley or, in the alternative, he was an employee of Snyder un
der contract of hire either expressed or implied which had been
Qntered into'prior to the accident. Hq, thoroforo, filed aclaim for an industrial injury against each.

,The claim was denied by North Pacific Insurance on
behalf of Valley and by the Fund on behalf of Snyder. North
Pacific felt that claimant was not an employee of Valley and
the Fund denied the claim because it felt claimant was not a
subject worker.

It is not disputed that the parties did discuss an
"arrangement" prior to claimant being allowed-on the job site
where the incident occurred. Apparently claimant was inter
ested in learning the installation business and had been re
ferred by a friend to Snyder. According to claimant the
"arrangement" provided that claimant was to "work" with Sny
der and to make himself available for work on prior notice
from Snyder. He was to be paid $50 a week. Claimant conceded
that there was no specific schedule of working hours either on
a daily or weekly basis. He also admitted that he was told that
if he did not like the job he could withdraw and that no on-
the-job injury insurance would be provided, ’ however, there was
a qualification that claimant might be able to get such insur
ance within 30 days,. There.was no mention made of Valley.

Snyder testified that the "arrangem.ent" provided that
claimant was to act solely as an observer and'that he was not
to be considered as an employee either of Valley or of himself;
that claimant was to receive no salary or other compensation
and that claimant was not to be provided with workers' compen
sation benefits. Snyder specifically denied any arrangement
or agreement to pay claimant $50 a week for any reason.

- The ALJ found that claimant was in actual attendance
on the job for two weeks and his usual hours were from 9:00
a.m. to 4:30 p.m. He found that claimant had received $50
in cash from Snyder on October 21, 1977, a Friday, and another
$50 following the accident which occurred on Thursday, Oct
ober 27.- Snyder indicated each payment was in.the nature of
a gratuity; the first was made because Snyder thought claimant
was getting his car fixed; the second was made because Snyder
felt claimant needed the help because of his injury.

The ALJ found that transportation to and from the job
site was provided by Snyder in a truck owned by Valley. The
tools used on the job site were provided by Snyder. Claimant
assumed that he was subject to the direction and control of
Snyder while on the job site, i.e., he was told what to do
and ho'w to do it by Snyder. Snyder stated that claimant did
no work but just observed as "sort of a trainee". Snyder
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claimant how to put pipe together and how to distin
guish tools although he did admit that claimant may have oc
casionally used some of the tools. 

The manager of Valley stated he had observed claim
ant on the job site with Snyder twice; each time he· was work
ing with Snyder. He testified Snyder reported that claimant 
was going to be working with him or helping him and he in
st!ucted Snyder to remove claimant from_ the job site becaus_,~ 
claimant was not.an employee of Valley and because he was· 
aware of the problems which could arise· with non-employees. 
Snyder denies this. The vice president of Valley testified 
that its policy was to hire according to a regular.hiring 
procedure and that in this case 3Uc.h procedures were not 
followE;d with regard to claimant. 

The ALJ found that the testimony given in behalf of 
- the defendant, Valley, was c~edible and entitled to full 
weight but he found the testimony of claimant was not wholly 
reliable. He also found that Snyder's testimony was suspect. 
For example, he denied unequivocally that the supervisor for 
Valley told him to remqve claimant from the -job site yet this 
denial is in direct contravention of _the supervisor's testimony 
and the d~screpancy remained unexplained. However, although 
the weight of Snyder's testimony was reduced the ALJ, in dis
.tinguishing between the testimony of claimant and Snyder, 
_gave Snyder's t~e ·gre::?·ter weight. . - : 

Claimant must prove his case by a preponderance of the 
evidence and the ALJ concluded, based upon the evidence pre
sented at the .hearing, that claimant had failed to prove that 
he was an emplo~ee of Valley and also had failed to prove that 
he was an employee of Snyder. The ALJ accepted Snyder's tes
timony over that of claimant's concerning the "arrangement", 
i.e., that claimant was to be an observer only without any 
form of compensation, and he found that there was no contract 
of hire betw~en the parties nor did Snyder secure the right 
to direct and control the service of claimant even while he 
may hqve, in fact, exercised such direction and control over 
claimant. ·He concluded that the services, if any, performed 
by claimant were gratuitous. He therefore affirmed both de-· 
nials. 

The Board, on de nova review, finds that the evidence 
establishes that Snyder was claimant's employer and that claim
ant was a subject employee of Snyder under the Workers' Compen
sation Act. +he compensation paid claimant in the amount of 
$50 per week was compensation as contemplated by the Act and 
claimant was under the direction and control Qf Snyder at all 
times that claimant was on the job site. 
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showed claimant how to put pipe together and how to distin
guish tools although he did admit that claimant may have oc
casionally used some of the tools.

The manager of Valley stated he had observed claim
ant on the job site with Snyder twice; each time he was work
ing with Snyder. He testified Snyder reported that claimant
was going to be working with him or helping him and he in
structed Snyder to remove claimant from the job site because
claimant was not,an employee of Valley and because he was'
aware of the problems which could arise with non-employees.
Snyder denies this. The vice president of Valley testified
that its policy was to hire according to a regular hiring
procedure and that in this case such procedures were not
followed with regard to claimant.

The ALJ found that the testimony given in behalf of
the defendant, Valley, was credible and entitled to full
weight but he found the testimony of claimant was not wholly
reliable. He also found that Snyder's testimony was suspect.
For example, he denied unequivocally that the supervisor for
Valley told him to remove claimant from the job site yet this
denial is in direct contravention of the supervisor's testimony
and the discrepancy remained unexplained. However, although
the weight of Snyder's testimony was reduced the ALJ, in dis
tinguishing between the testimony of claimant and Snyder,
.gave Snyder's the greater weight.

Claimant must prove his case by a preponderance of the
evidence and the ALJ concluded, based upon the evidence pre
sented at the -hearing, that claimant had failed to prove that
he was an employee of Valley and also had failed to prove that
he was an employee of Snyder. The ALJ accepted Snyder's tes-
timiony over that of claimant's concerning the "arrangement",
i.e., that claimant was to be an observer only without any
form, of ccmpensation, and he found that there was no contract
of hire between the parties nor did Snyder secure the right
to direct and control the service of claimiant even while he
may have, in fact, exercised such direction and control over
claim.ant. -He concluded that the services, if any, performed
by claim.ant were gratuitous. He therefore affirmed both de-'
nials.

The Board, on de novo review, finds that the evidence
establishes that Snyder was claimant's employer and that claim
ant was a subject employee of Snyder under the Workers' Compen
sation Act. The com.pensation paid claimant in the amount of
$50 per week was compensation as contemplated by the Act and
claimant was under the direction and control of Snyder at all
times that claimant was on the job site.
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The evidence will not support a finding that claim
ant offered his services to Snyder gratuitously. ·To the con
trary, claimant entered i_nto an "arrangement" whereby he was 
to furnish ser,yices for;,,,a remuneration .subject to, the direc
tion and control of the employer and, theiefore, ·he was a 
subject worker pursuant to the provisions of ORS 656.005 (30). 

With respect to the employee-employer' relationship 
between c~aimant and Vall~y, the evidence is clear that at ~o 
time did Valley contemplate hiring tlaimant. The manager of 
Valley as soon as h_e observed claimant working on the job site 
with Snyder told Snyder to remove claimant from that job site. 
This testimony is harmonious with the testimony received from 
the vice president of Valley that it has a regular hiring pro
cedure by which it acquires employees and that such procedures 
were not followed with regard to claimant. 

Cl"aimant failed to prove by a preponderance of the 
evidence that he was an employee of Valley. There was no 
contract of hire, either expressed or·implied, between claim
ant and Valley and Snyder had no authority vested in him by 
Valley to·hire employees for Valley. He was hired to inst~ll 
heating systems for Valley on various job_sites, nothing more. 

The Board concludes -that the denial by North Pacific 
Insurance Company issued on December 8, 1977 .should be af-. 
firmed. ~owever, the denial by the Stat~ Accident Insurance• 
Fund issued on April 3, 1978 was not a proper denial and the 
claimant's claim (apparentl~ there is no dispute·over the fact 
that claimant did· suffer the alleged injtiry on October 26, 
1977) should be remanded_to the Jund to be accepted· for· the 
payment of compensation as provided· by ·1aw •. 

The evidence indicates·that at the time of the injury 
Snyder wa~ not a com?lying employer, therefore, .the Fund will 
be entitled to be reir:.bursed pursuant to the provisions of 
0 RS 6 5 6 . 0 S 4 ( 3 ) . 

ORDER 

The order of the ALJ, dated September 27, 1978, is mod-
ified. 

The denial issued by North Pacific ~nsurance Company 
on Dece2ber 8, 1977 is approved. 

·1 

·.· · ciaimant 1 s claim for an industrial_ injury sustained 
on October-26, 1977 is remcinded to the.State Accident Ins~r-. 

· ance Fund for· acceptance· arid payment·.·of compensation,· as· pro-· 
_ vided · by law, -commencing .October· 26, 1977 and until the claim 
is ~losed pursuant.to ORS 656.268. 
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The evidence will not support a finding that claim

ant offered his services to Snyder gratuitously. To the con
trary, claimant entered into an "arrangement" whereby he was
to furnish services for-,.,a remuneration-..subject to. the direc--.
tion and-control of the employer and, therefore,'he was a •'
subject worker pursuant to the provisions of ORS 656.005(30).

With respect to the employee-employer’ relationship
between claimant, and Valley, the evidence is clear that at .no
time did Valley contemplate hiring claimant. The manager of.
Valley as soon as he observed claimant working on the job site
with Snyder told Snyder to remove claimant from that job site.
This testimony-is harmonious with the testimony received from
the vice.president of Valley that it has a regular hiring pro
cedure by which it acquires employees_and that, such procedures
were not followed with regard to claimant.

.Claimant failed to prove by a- preponderance of the
evidence.that he was an employes of Valley, There was no
contract of hire, either expressed or'implied, between claim
ant and Valley and Snyder had no authority vested in him by
Valley to-hire employees for Valley. He was hired to install
heating systems for Valley on various -job^sites, nothing more..

m

, ,_The Board concludes
'Insurance Company issued on
firmed. However, the denial
Fund issued on April 3, 1978
claimant's claim (apparently
that claimant'did- suffer the
1977) should be remanded to
payment of compensation as p

•that the denial by. North Pacific
December 8, 1977 should be af-
by. the State Accident Insurance’ •
was not a proper denial and' the
there' is no- dispute- over the fact
alleged injury on October 26,

the ^und to be,accepted for the
rovided'.by law. ' . ..

The evidence indicates' that at the tim.e of the injury
Snyder was not a complying employer, therefore, .the Fund will
be entitled to. be reimbursed pursuant to the'provisions of
ORS 656 .054 (3) . , .

ORD R

ified.
The order of the ALJ, dated September 27, 1978,. is mod-

The denial issued., by North Pacific -Insurance Company
on December 8, 1977 is approved. , !

•'Claimant's claim for an industrial injury sustained
on October'26, 1977 is remanded' to the .State Accident Insur-,
ance Fund for'acceptance' arid payment-,'of compensation, 'as pro-'
vided'by law, commencing.October'26, 1977 and until the claim
is closed pursuant to ORS 656.268. .
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The F.und shall be reimbursed fr<:>m the Administrative 

Fund of the workers' Compensation Department, bn·a periodic 
basis·, - for al'l its ·costs incurred relate~ to claimant I s -claim 
and the Workers I Compensation Department' .shall be· entitled to 

' . , ~ .. \ 

recover such costs f ram · the empl_oyer, JE:!rfy Snyder. 

Claimant•s·attorney is awarded as a reasonable attor
ney's fee for his services both pefor~ t~e ALJ at hearing a~d 
at Board review the sum of $1,000,!payable by the State Acci-
dent insurance rund wliich ~~All 1h~·!~imbufggd from th@ Admin
istrative Fund of the Workers' Compensat.iop Department and 
recovered·- by the Department from the non-complying employer, 
pursuant to ORS 656.054. 

.SAIF CLAIM NO .. C 227898 

DONALD W. STANTON, -CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Own Motion Determination 

February 2, 1979 

Claimant- sustained a compensable injury to his back 
and neck on January 26, 1970. The claim was first closed on 
Apri 1 21, 19 70 with no award for perin~n~nt partial· 'disability. 

Claimant saw Dr. Lilly on ·October·27, 1971 who indi~ 
·cated he was suffering right sciatica pain. A myelography was 
done the following day and on November 2, 1977 an LS-Sl discec
tomy and fusion was performed. Dr. Lilly's December 5, 1978 . 
report stated claimant's condition was ~edically stationary · · 
and indicated he had low back pain without radicular symptoms, 
75% normal spinal range of motion and restrictions in lifting, 
bending, twisting and prolonged sitting. 

On December 18, 1978:the Fund requested ·a determination 
of claimant's present disability. The Evaluation Division of 
the Workers' Compensation Department recommended.that claimant 

·be granted comp~nsation for temporary total disability from 
October 27, 1977 through May 11, 1978 and for temporary partial 
disability from May 12, 1978 through December 5, 1978 and an 
award equal to 160° for 50% unscheduled· low back disability. 

'The Board concurs in this recommendation. 

ORDF;R 

Claimant is hereby granted compensation for temporary 
total disability from October 27, 1977 through May 11, 1978 and 
temporary partial disability from May 12, 1978 through December 
5, 1978 (all of which has been paid) and compensation equal to 
1G0° for 50% unscheduled low back disability. 
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The Fund shall be reimbursed from the Administrative
Fund of the Workers' Compensation Department, on a periodic
basis', for all its costs incurred related to claimant's claim
and the Workers' Compensation Department .shall be entitled to
recover such costs from the employer, Jerry Snyder.-

Claimant's attorney is awarded as a reasonable attor
ney's fee for his services both before the ALJ at hearing and
at Board review the sum of $1,000,I payable by the State Acci-
dent insurance Fund whi6h sKsll 'bs'psimbursed froffl th@ Admin-
istrativG Fund of the Workers' Compensation Department and
recovered by the Department from the non-complying employer,
pursuant to ORS 656.054.

SAIF CLAIM NO. C 227898 February 2, 1979
DONALD W. STANTON, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Determination

Claimant sustained a compensable injury to his back
and neck on January 26, 1970. The claim was first closed on
April 21, 1970 with no award for permanent partial disability.

Claimant saw Dr. Lilly on October 27, 1977 who indi
cated he was suffering right sciatica pain. A myelography was
done the following day and on November 2, 1977 an L5-S1 discec
tomy and fusion was performed. Dr. Lilly's December 5, 1978
report stated claimant's condition was medically stationary
and indicated he had low back pain without radicular symptoms,
75% normal spinal range of motion and restrictions in lifting,
bending, twisting and prolonged sitting.

On December 18, 1978 the Fund requested a determination
of claimant's present disability. The  valuation Division of
the Workers' Compensation Department recommended.that claimant
be granted compensation for temporary total disability from
October 27, 1977 through May 11, 1978 and for temporary partial
disability from May 12, 1978 through December 5, 1978 and an
award equal to 160° for 50% unscheduled low back disability.

The Board concurs in this recommendation.
ORD R

Claimant is hereby granted compensation for temporary
total disability from October 27, 1977 through May 11, 1978 and
temporary partial disability from May 12, 1978 through December
5, 1978 (all of which has been paid) and compensation equal to
160° for 50% unscheduled low back disability.

.i

i
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CLAIM NO. RC 353644 FEBRUARY 2, 1979 

• DOROTHY J. SZABO, CLAIMANT 

-· 

Pozzi, Wilson, Atchison, Kahn & O'Leary, 
Claimant's Atty • 

. SAIF, Legal Services, Defense Atty. 
Own Motion Determination 

Claimant suffered a compensabl~ injury to her low back 
cin February 15, 1972: her claim was accepted and closed by a 
Determination Order dated July 28, 1972 which awarded claimant 
compensatton for temporary total disability only. Later, pur
suant to a stipulation approved on Qecember 28, 1972, claimant 
received an award of 32° for her urt~cheduled low back disability. 

Claimant worked for a short period of time as a beauti
cian, however, her back pain became so severe that she requested 
that her claim be reopened. This was done by an order of the 
circuit court in December 1974. Claimant underwent back surgery 
on Septerriber 26, 1974. The claim was again closed on January 
14, !976 by a Determination brder whereby claimant was awarded 
48° for 15% µnscheduled low back disability. Claimant requested 
a hearing and, as a result thereof, in November 1976 she was 
awarded an additional 100° giving claimant total awards for the 
Februa~y 15, 1972 injury equal to 180°. 

Clai~ant was hospitalized on April 7, 1978 and the claim 
was r•.:::cpeF!ec. on s~,?:..:ember 8, 19 78 ))~; and throu?h claimant's 
ci.:: t•::·1~ :·H.:::·1,.,.. rr~1e rec-:or•:"~ si10\vs the t c 1. r:.in~ant ;1c1.c a. decorr~O!."'SS s i \/e 
he:·:.:.1.ainir~~~torn~•'" or~ _:\r-1rii. 20, 1978. 

O:·~ Octobe!" 19, 1978 the ·13ca::.--d e!:.t2re.d. a:n 0\".1 n ~·!c)tion Or
e:,::;:- rt:'c;•,"J:-:i~,; cla.i;:,2:1t 1 s claim as of Zcp.:.il 9, 197:3 :or the pay-
1n~=: t. o £ cr:):.1pens2 .. tic.~n ,. as pi-o\:- iCec:. t;~, la1,i, f r<)H~ the t. date un ti~l 
her clai~ was closed pursuant to the provisions of ORS 656.278. 
rr:10 ot-,:1e~ ~.ls? ?rc, 1/"iL-:ec":. _c1r1 a::t:.:)l.-~1e~:•s fee for c:la.i.~nar1·t 1 s attor
nav peyable out of the compensation fer tempo~a=y total disabil
L~~ g~anted by the Own Motion Order. The order was later amended 
to re6uce the maximum fee fro~ $500 to $200. 

A~ter claimant's surgery in April a -diagnosis or 
di~betes mellitus was confir~ed,. how29er, claimant ~ade a good 
r·~co·,_.·e::-y •,•~:i-:h an almost complete resolution of her symptoms. 
D.c. DL,r::: :o;,.1,,d her to be medically stationary 0:1 November 3, 
J. 9 7 8 .1 nd stated she should be ah le to !:'eturn to ~;a·inful employ-, 
ment with the restr~ction of no heavy lifting. Claimant's work 
back0ra � nd includes working as a nurse's aide, beauty operator, 
i:tnd as a ccok at a rest home. 

On Janu2.ry 11, 19 79 the Fune:. r..aques tee:. an e?a lua tion 
to de:t1.:."!r::1.in•~ claima.!1t 1 s disability. 'I'he r::·.;a.luati.,HJ Comrn:i.ttee 
of t:1c ~·Jorker:s' Compensation Dep.:i:~tme!1_t recommencied that c.laim-
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SAIF CLAIM NO. RC 353644
DOROTHY J. SZABO, CLAIMANT
Pozzi, Wilson, Atchison, Kahn & O'Leary,

Claimant's Atty.
•SAIF, Legal Services, Defense Atty.
Own Motion Determination

F BRUARY 2, 1979

#

Claimant suffered a compensable injury to her low hack
on February 15, 1972; her claim was accepted and closed by a
Determination Order dated July 28, 1972 which awarded claimant
compensation for temporary total disability only. Later, pur
suant to a stipulation approved on December 28, 1972, claimant
received an award of 32° for her unscheduled low back disability.

Claimant worked for a short period of time as a beauti
cian, however, her back pain becam.e so severe that she requested
that her claim be reopened. This was done by an order of the
circuit court in December 1974. Claimant undem-7ent back surgery
on September 26, 1974. The claim was again closed on January
14, 1976 by a Determination Order whereby claim.ant was av;arded
43° for 15% unscheduled lov; back disability. Claimant requested
a hearing and, as a result thereof, in November 1976 she was
av.-arded an additional 100° giving claimant total av.’ards for the
February 15, 1972 injury equal to 180°.

Claimant v;as hospitalized on April 7 , 1978 and the claint
v/as recoened on Seouember 8, 1978 bv and through claimant's

had a dscomoressiveCl - The record shows that c~
:Cromy on April 20, 1973.

c;o r
1973 the Board entered an Own Motion Or-

1973 for the oav-c .m. as oi: /•oril
■ncnt of compensation,, as provided by law, from that date until
her claim was closed pursuant to the provisions of ORS 656.278.
The order also provided an attorn.ey's fee for claimant's attor
ney payable out of the compei-sation for temporary total disabil
ity granted by the Own Motion Order. The order w’as later amended
to reduce the maximum fee from 3500 to $200.

.hfter claimant's surgery in April a ■diagnosis of
diabetes m.ellitus w'as confirmed,, however, claimant m.ade a good
recoverv v;irh an almost comole te resolution of her sym.otomiS.

Dur.r. found her to be medicaliy staticna m. Novsm.bero1973 and stated she should be able to return to gainful employ-,
mient wich the restriction of no heavy lifting. Claimant's work
background includes working as a nurse's aide, beauty operator,
and as a cook at a rest homLe.

On January 11, 1979 the Fund requesred an evaluation
to determine claimant's disability. The  valuating Committee
of th.e Workers' Comoensat:ion Department recommended that claim-
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be granted an addltional awarJ !or temporary total Jisablt
ity from April 7, 1978 through November 3, 1978, inclusively; 
it did not recommend any additional award for permanent partial /'i.\ 
disability. \,I 

The Board concurs in this recommendation. 

ORDER 

Claimant is awarded compensation for temporary total 
disability from April 7, 1978 through November 3, 1978 (said 
compensation has already been paid claimant). 

The claimant"' s attorney wa~ awarded a re_asonable attor
ney's fee by the Own Motion Order dated October 19, 1978, as 
amended ·on November 3, 1978. 

ivcB · CASE NO. 78-204 FEBRUARY 8, 1979 

JESSIE ALLEN, CLAIMANT 
Bell, Bell & Rounsefell, Claimant's Atty. 
Harold W. Adams, Claimant•·s Atty. 
SAIF, Legal Services, Defense Atty. 
A. Thomas Cavanaugh, Defense Atty. 

·· Order of Dismissal 

A request foi review, having been duly filed with the 
Workers' ·compensation Board in the above entitled matter by the 
State Acci6ent Insurance Fund, and said request for review now 
having been withdrawn, 

IT IS THEREFORE ORDERED that the request for review now 
pending before the Board is hereby dismissed and the order of 
the Administrative Law Judge is final by operation of law. 

WCB CASE NO. 77-6583 

HENRY L. BOLICK, CLAIMANT 
Galton, Popick & Scott, Claimant's Attv. 

'sAIF, Legal .Services, Defense Atty. ~ 
Request for Review by the SAIF 

FEBRUARY 8, 1979 

Reviewed by Board Members Moore and Phillips. 
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arib be granted an additional award lor temporary total disabil
ity from April 1, 1978 through November 3, 1978, inclusively;
it did not recommend any additional award for permanent partial
disabilitv.

The Board concurs in this recommendation.
ORD R

Claimant is awarded compensation for temporary total
disability from April 7, 1978 through November 3, 1978 (said
compensation has already been paid claimant).

The claimant's attorney was awarded a reasonable attor
ney's fee by the Own Motion Order dated October 19, 1978, as
amended on November 3, 1978.

WCB'CAS NO. 78-204 F BRUARY 8, 1979
J SSI ALL N, CLAIMANT.
Bell, Bell Si Rounsefell, Claimant's Atty.
Harold V?. Adams, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
A. Thomas Cavanaugh, Defense Atty.
Order of Dismissal O

A request for review, having been duly filed with the
Workers' 'Compensation Board in the above entitled matter by the
State Accident Insurance Fund, and said request for review now
having been v.'ithdrav/n,

IT IS TH R FOR ORD R D that the request for review now
pending before the Board is hereby dismissed and the order of
the Adm.inistrative Law Judge is final by operation of law.

WCB CAS NO. 77-6583 F BRUARY 8, 1979
H NRY L. BOLICK, CLAIMANT
Galton, Popick & Scott, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by the SAIF

Reviewed by Board Members Moore and Phillips.

O
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State Accident Insurance Fund seeks Board review of 
the Administrative Law Judge's (ALJ) order which granted claim
ant compensation equal to 80° for 25% unscheduled disability and 
15° for 10% loss of the left forearm and 15° for 10% loss of the 
r~ght forearm. 

The Board, after de novo review, affirms and adopts t_he 
Opinion and Order of the ALJ, a copy of which. is attached hereto 
and, by this reference, is made a.part hereof. 

ORDER 

The order of_· the ALJ, dated June 30, 1978, is affirmed. 

Claimant's attorney is hereby granted a reasonable at
torney's fee for his s~rvices in connection with this Board re
view in the amount of $50, payable by the Fund. 

WCB CASE NO. 78-1670 

DAISY BUCK, CLAI.MANT 
Franklin, Bennett, Ofelt & Jolles,. 

Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
~equest for Review by Claimant 

FEBRUARY 8, 1979 

Reviewed by Board Members Moore and Phillips. 

Claimant seeks Board review of the Administrative Law 
Judge's (ALJ) order which affirmed the Fund's denial of her 
claim for aggravation. 

rhe Board, after de novo review, affirms and adopts 
the Opinion and Order of the ALJ, a copy of which is attached 
hereto and, by this reference, is made a part hereof. The 
Board notes that in such a case where the medical evidence is 
the same as it was at the time of the last award or arrangement 
of compensation there should be some objective evidence to sup
port the claim that the condition has worsened. 

ORDER 

The order of the ALJ, dated September 1, 1978, is af-
firmed. 
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The State Accident Insurance Fund seeks Board review of
the Administrative Law Judge's (ALJ) order which granted claim
ant compensation equal to 80° for 25% unscheduled disability and
15° for 10% loss of the left forearm and 15° for 10% loss of the
right forearm.

The Board, after de novo review, affirms and adopts the
Opinion and Order of the ALJ, a copy of which is attached hereto
and, by this reference, is made a part hereof.

ORD R
The order of'the ALJ, dated June 30, 1978, is affirmed.
Claimant's attorney is hereby granted a reasonable at

torney's fee for his services in connection with this Board re
view in the amount of $50, payable by the Fund.

WCB CAS NO. 78-1670 F BRUARY 8, 1979
DAISY BUCK, CLAI.MANT
Franklin, Bennett, Ofelt & Jolles,.

Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Moore and Phillips.
Claimant seeks Board review of the Administrative Law

Judge's (ALJ) order which affirmed the Fund's denial of her
claim for aggravation.

The Board, after de novo review, affirms and adopts
the Opinion and Order of the ALJ, a copy of which is attached
hereto and, by this reference, is made a part hereof. The
Board notes that in such a case where the medical evidence is
the sarnie as it was at the time of the last award or arrangement
of compensation there should be some objective evidence to sup
port the claim that the condition has worsened.

ORD R
The order of the ALJ, dated September 1, 1978, is af

firmed.
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CASE NO, 77-5463 

GEORGE M. CAVYELL, CLAIMANT 
C. H. Seagraves, Jr., Claimant's Atty. 
Keith D. Skelton, Defense Atty. 
Request for Review by Claimant 

FEBRUARY 8 ,. 1979 

Reviewed by Board.Members Wilson and Moore. 

Claimant seeks review by the Board of the Administra
tive Law Judge's (ALJ) order which awarded claimant 80° for 25% 
unscheduled disability due to claimant's mental condition re
sulting from the industrial injury·and 112.5° for 75% loss of 
the left leg. 

Claimant, 56 years old at the time of the hearinq, suf
fered a compensable left knee injury on February_20, 1973. On 
March 30, 1973 claimant underwent knee surgery. 

· [;>r· s We1nm~m 1 , Qll NQY~!TIR~;r; 6, 19 73 r reported that claim

ant indicated that his left knee went out from under him and 
he had pain in his low back, left hip and left ankle. He 
thought a lot of this was attributable to claimant 1 s abnormal 
gait, to-wit: claimant insisted on externally rotating his 
left hip and knee which causes strain on.the ankle and back. 
Examination of the low back revealed full range of motion and 
straight. leg raising was negative. Dr. Weinman recommended 
that -claimant use a cane and try to correct his gait. • 

On January 2, 1974 Dr. Julia Perkins, a clinical psy
chologis~, evaluated claimant and found he had ge~eral average 
.intelligence and was only interested in doing outdoor work. 
,Dr. Perkins felt claimant would be very difficult to place in 
a vocational training or job situation if he could not continue 
in this ty~e of work. The industrial injury -had influenced 
~ome psychop~thology to a mild degree. 

Claimant fell in May 1974 because his left knee gave· 
o0t from under him; thereafter, his low back became more pain
ful on the left side. On June 25 Dr. Weinman reported moderate 
loss of function of the knee but that the low back condition was 
asymptomatic. 

On August 8, 1974 the claim was closed by a Determin
ation Order which granted claimant 45° for 30% loss of the left 
leg. 

'The ~laim was reopened and closed again bv a Second De
termination Order dated June 28, 1976 which awarded claimant 
an additional 37.5° for 25% loss of the left leg. On July 26, 
1976 this Determination Order was cancelled in its entirety and 
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WCB CAS NO. 77-5463 F BRUARY 8,. 1979
G ORG M. CAVY LL, CLAIMANT
C. H. Seagraves, Jr., Claimant's Atty.
Keith D. Skelton, Defense Atty.
Request for Review by Claimant

Reviewed by Board'Members Wilson and Moore.
Claimant seeks review by the Board of the Administra

tive Law Judge's (ALJ) order which awarded claimant 80° for 25%
unscheduled disability due to claimant's mental condition re
sulting from the industrial injury-and 112.5° for 75% loss of
the left leg.

Claimant, 56 years old at the time of the hearing, suf
fered a compensable left knee injury on February,20, 1973. On
March 30, 1973 claimant underwent knee surgery.

Dll Weinman
ant indicated that his 1
he had pain in his low b
thought a lot of this wa
gait, to-wit: claimant i
left hip and knee which
 xamination of the low b
straight leg raising was
that claimant use a cane

^g>Y?rnJ?er 6^ 1973^ reported that claim-
eft knee went out from under him and
ack, left hip and left ankle. He
s attributable to claimant's abnormal
nsisted on externally.rotating his •
causes strain on.the ankle and back,
ack revealed full range of motion and
negative. Dr. Weinm.an recommended
and try to correct his gait.

On January 2, 1974 Dr. Julia Perkins, a clinical psy-
chologisf, evaluated claimant and found he had general average
.intelligence and was only interested in doing outdoor work.
.Dr. Perkins felt claimant would be very difficult to place in
a vocational training or job situation if he could not continue
In this type of work. The industrial injury had influenced
some psychopathology to a mild degree.

Claimant fell in May 1974 because his left knee gave
out from under him; thereafter, his low back becamie more pain
ful on the left side. On June 25 Dr. Weinman reported m.oderate
loss of function of the knee but that the low back condition was
asymptom^atic .

On August 8, 1974 the claimi was closed by a Determin-
a-tion Order which granted claimant 45° for 30% loss of the left
leg.

'The 'claim, was reopened and closed again by a Second De
termination Order dated June 28, 1976 which awarded claimant
an additional 37.5° for 25% loss of the left leg. On July 26,
1976 this Determ.ination Order was cancelled in its entirety and
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on February 10, 1977 a Second Determination Order awarded 
claimant 45° for 30% loss of the left leg. This was an addi-
1.~Qni\l i\W.~,~ i'.OQ ;t;'wl~HJ!1r~g in <r~~~~!!'~ h?yin5 90° for 60% loss 
of his left leg . 

.Claimant was examined by the physicians at the Disabil
ity Prevention Division who found chronic left low back strain,. 
secondar~ to a grotesque limp. Dr. Fleming, a clinical psycho
logist, found functional overlay in the. sense of.a personality 
disorder.·- He concluded that although there had been chronic 
anxiety present prior to the injury,· it was substantially in
creased because of the injury. 

Claimant fell in November )975 and again in January 19 76; 
as a result of the second fall his-leg was placed in a cylinder 
case by Dr. Kendall who stated that the.instability previously 
documented over the medial side of the left joint was permanent 
and there was a ligamentous laxity with the knee in full ex
tension as well as in 20° or 30° of knee flexion. He prescribed 
a Lennox-Hill derotational brace. He made no mention of back 
complaints or disability and recommended claimant be declared 
permanently disabled~ 

On December 7, 1976 claimant again fell while in the 
bathroom. The fall was caused, as before, by his leg giving 
out from under him. 

In June 1977 an arthrography. revealed an intact, medial 
meniscus, a surgically absent lateral meniscus and apparently 
intact ligaments. The examination did not help determine the 
etiology of claim,.:mt' s chondromalac~·c symptomatology. An arth
roscopy of the left knee was performed on June 29 and the diag- · 
nosis was chondromalacia patellae and degenerative, medial 
joint compartment, post-surgical meniscectomy, left knee. Dr. 
Kendall concluded that no further therapy was indicated but 
the medication ~nd the.derotational brace previously prescribed 
would be required indefinitely. · 

Dr. Yamodis examined claimant, upon referral, on 
Octobe1~ 18, 1977. Claimant recited an onset of low back pain 
in 1976 and an episode of sharp pain in the low back while 
pickin~J up some clothes baskets. , The examination revealed: 
"Back - without specific CVA tenderness; rariae of motion is 
full with the exception of pain over the left sacroiliac joint 
and OVE: ~- the posterior superior left spine". Neither a myelo
gram nor evaluation with surgical intervention was recommended. 

At the hearing the employer denied that claimant suf
fered an involvement of the back either by causation or aggra
vation as a result of his knee injury. 

-367-

«

on February 10, 1977 a Second Determination Order awarded
claimant 45° for 30% loss of the left leg. This was an addi-
tiSMl awstd SM in ^l^imant haying 90° for 60% loss
of his left leg.

Claimant was examined by the physicians at the Disabil
ity Prevention Division who found chronic left low back strain,
secondary to a grotesque limp. Dr. Fleming, a clinical psycho
logist, found functional overlay in the sense of*a personality
disorder.' He concluded that although there had been chronic
anxiety present prior to the injury,- it was substantially in
creased because of the injury.

Claimant fell in November ,1975 and again in January 1976;
as a result of the second fall his-leg was placed in a cylinder
case by Dr. Kendall who stated that the.instability previously
documented over the medial side of the left joint was permanent
and there was a ligamentous laxity with the knee in full ex
tension as well as in 20° or 30° of knee flexion. He prescribed
a Lennox-Hill derotational brace. He made no mention of back
complaints or disability and recommended claimant be declared
permanently disabled.

On December 7, 1976 claimant again fell while in the
bathroom. The fall was caused, as before, by his leg giving
out from under him.

In June 1977 an arthrography, revealed an intact, medial
meniscus, a surgically absent lateral meniscus and apparently
intact ligaments. The examination did not help determine the
etiology of claimant's chondromalacic symptomatology. An arth
roscopy of the left knee was performied on June 29 and the diag
nosis v;as chondromalacia patellae and degenerative, medial
joint comparrmient, post-surgical meniscectomy, left knee. Dr.
Kendall concluded that no further therapy was indicated but
the medication and the.derotational brace previously prescribed
would be required indefinitely.

Dr. Yamodis examined claim.ant, upon referral, on
October 18, 1977. Claimant recited an onset of low back pain
in 1976 and an episode of sharp pain in the low back while
picking up some clothes baskets. • The examination revealed:
"Back - v;ithout specific CVA tenderness; range of motion is
full with the exception of pain over the left sacroiliac joint
and ovei: the posterior superior left spine". Neither a myelo-
grami nor evaluation with surgical intervention was recommended.

At the hearing the employer denied that claim.ant suf
fered an involvement of the back either by causation or aggra
vation as a result of his knee injury.
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ALJ found that claimant had complained of low back, 
left hip and left ankle pain since November 1973 when he saw 
Dr. Weinman who thought the pain was attributable to back and Q 
ankle strain caused by claimant 1 s. unusual gait. In May 1974 
Dr. Weinman believed claimant had degenerative joint disease 
of the lumbar'spine aggravated by the fall but later he reported 
that claimant's back condition was asymptomatic. Repeated ef
forts to instruct claimant on how to walk without externally 
rotatin·g his left hip and knee have met without success. The 
ALJ found no evidence of prior back problems and concluded that. 
whether the back condition was a result of claimant's abnormal 
gait or the result of several falls which were taken subsequent 

lo his indu~t~i~J in~ury thQ_bJck probl@m was s@condary to the 
knee injury and was a compensable condition. 

However, although claimant had back discomfort, the 
medical evidence was not sufficient to justify a finding that 
it .caused permanent back -disability. Dr. Weinman reported.-
on May 25,. 1974 that claimant's lc1mbar spine was asymptomatic 
and there was no loss of function: thereto which was the result 
of the injury. Dr. Kendall did not mention any back disability 
in his final report and the subsequent reports, including Dr. 
Yamodis', failed to support a finding of permanent partial 
disability. 

Because claimant's comDensable back condition was denied 
by the employer, the ALJ awarded claimant 1 s attorney an-attor- ~ 
ney'i fe~ pursuant to ORS 656.386. ~ 

The ALJ found that clai~ant had substantial psycholo
gical-problems which were fully documented by the report of 
Dr. Perkins. Dr. Perkins thought the industrial injury had, 
to ·a mild degree, influenced claimant's psychopathology. The 
ALJ concluded that it was not necessary that the industrial 
injury be the principal cause of a disabilitj but it was suffi
cient if it contributed to the disa8ility. Patitucci v. Boise 
Cascade- Co~poration, 8 Or App 503. He found that the evidence 
indicated that claimant's pre-existing chronic anxiety was s4b
stantially increased because of the injury. 

The ALJ found that the claimant 1 s psychopathology 
~ad reduced claimant's ability to obtain and hold employment 
in the general labor market; however, considering this together 
with claimant's left leg disability and other physical com
plaints, the total evidence was not sufficient to warrant a 
conclusion that claimant was now permanently and totally dis
abl~d. The ALJ.,- however, did find that claimant had suffered 
some loss of wage earning capacity as a result of his psycho
pathology and awarded claimant 80° for 25% unscheduled dis-

-ability. - .. 
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The ALJ found that claimant had complained of low back,
left hip and left ankle pain since November 1973 when he saw
Dr. Weinman who thought the pain was attributable to back and
ankle strain caused by claimant's. unusual gait. In May 1974
Dr. Weinman believed claimant had degenerative joint disease
of the lumbar’spine aggravated by the fall but later he reported
that claimant's back condition was asymptomatic. Repeated ef
forts to instruct claimant on how to walk without externally
rotating his left hip and knee have met without success. The
ALJ found no evidence of prior back problems and concluded that,
whether the back condition was a result of claimant's abnormal
gait or the result of several falls which were taken subsequent
to kis ihdusts'ial injury tho back problem was secondary to the
knee injury and was a compensable condition.

However/ although claimant had back discomfort, the
medical evidence v/as not sufficient to justify a finding that
it -.caused permanent back -disability. Dr. Weinman reported ■
on May 25, 1974 that claimant’s lumbar spine was asymptomatic
and there was no loss of function- thereto which was the result
of the injury. Dr. Kendall did not mention any back disability
in his final report and the subsequent reports, including Dr.
Yamodis', failed to support a finding of permanent partial
disability.

Because claimant's compensable back condition was denied
by the employer, the ALJ awarded claimant's attorney an-attor
ney's fee pursuant to ORS 656.386.

The ALJ found that claimant had substantial psycholo
gical • problems which were fully documented by the report of
Dr. Perkins. Dr. Perkins thought the industrial injury had,
to 'a mild degree, influenced claimant's psychopathology. The
ALJ concluded that it was not necessary that the industrial
injury be the principal cause of a disability but it was suffi
cient if it contributed to the disability. Patitucci v. Boise
Cascade- Corporation, 8 Or App 503. He found that the evidence
indicated that claimant's pre-existing chronic anxiety was sub
stantially increased because of the injury.

The ALJ found that the claimant’s psychopathology
had reduced claimant's ability to obtain and hold employment
in the general labor market; however, considering this together
with claimant's left leg disability and other physical com
plaints,' the total evidence was not sufficient to warrant a
conclusion that claimant was now permanently and totally dis
abled. The ALJ.,' however, did find that claimant had suffered
some loss of wage earning capacity as a result of his psycho
pathology and awarded claimant 80° for 25% unscheduled dis
ability .

O
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With respect to the disability of the leg claimant 
has already been granted awards which totalled 60% of the leg. 
Disability of a scheduled membe! is measured by loss of func
tion. The evidence indicates that claimant has suffered a 
series oi setbacks since his initial injury and that he will 
be requiied to wear a brace indefinitely. 

I ' h . . I b' . b IThe ALJ concluded tat claimants mo ility was su -. 
stantial]y limited and that his loss 6£ function was greater 
than 60% .f He increased the award to 7 5% loss· of the left leg. 

' 
I 
iThe Board, on de novo review, finds that apparently 

the basis of the ALJ's conclusion that claimant has suffered a 
loss of ~age earning capacity as a result of his psychopathology 
is found.lin the reports of Dr. Perkins dated January 2, 1'974 
and Dr. Fileming's report of May 1975. Dr. Perkins thought the 
claimant'1s industrial injury had, to a mild degr_ee, influenced 
his psychopathology. Dr. Fleming indicates that claimant's. 
pre-existing chronic anxiety was substantially increased-be
cause of lthe injury. 

IThe Board finds that a complete reading of Dr. Perkins' , 
report i~dicates that the major part of claimant's p~ychological 
problems :resulted from his own background; furthermore·, her 
report does not indicate that the psychopathology which she 
observed 

1
was permanent. Dr. Fleming classified claimant as 

having had some chronic anxiety present prior to the injury 
which had been substantially increased because of it. However, 
the ~epo~t does not indicate that this condition will be per
manent. [The report does indicate that claimant's emotional 
problems !'will increase with inacti v1 ty but the prognosis for 
restoration and rehabilitation was fair. 

~he Board finds no other evidence relating to ciaim
ant's ps~chological problems. Claimant failed to present any 
recent e~idence regarding whether he had been rehabilitated 
as sugge~ted by Dr. Hickman or whether his condition had wor
sened or ~ad improved. The Board finds no credible evidence 
of any rdcent ori0in relating to claimant's psychological 
problem. I Claimant testified that he had "ne:t"vous problems" 
and high ·blood pressure prior to the accident and had been 
receivin~ medical treatment for such problems. This infor~ 
mation w~s not gi~en to either of the clinical psychologists 
who evaluated claimant. · 

·1 
I 
~he Board concludes that the claimant's psychologi-

cal cond~tion has not been permanently affected by the indus
trial injlury and is not compensable. It agrees that the back 
conditio~, although compen~able, has not cau§ed claimant any 
permanen~ disability, therefore, the only permanent disability 
which cl~imant has is the scheduled disability to his left 
leg. ' 
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with respect to the disability of the leg claimant
has already been granted awards which totalled 60% of the leg.
Disability of a scheduled member is measured by loss of func
tion. The evidence indicates that claimant has suffered a
series of setbacks since his initial injury and that he will
be required to wear a brace indefinitely.

iThe ALJ concluded that claimant's mobility was sub-,stantiallly limited and that his loss of function was greater
than 60%.I He increased the award to 75% loss of the left leg.

jlhe Board, on de novo review, finds that apparently
the basis of the ALJ's conclusion that claimant has suffered a
loss of wage earning capacity as a result of his psychopathology
is found, lin the reports of Dr. Perkins dated January 2, 1'974
and Dr. Fjleming's report of May 1975. Dr. Perkins thought the
claimant'|S industrial injury had, to a mild degree, influenced
his psychopathology. Dr. Fleming indicates that claimant's,
pre-existing chronic anxiety was substantially increased • be
cause of the injury.

The Board finds that a complete reading of Dr. Perkins'
report indicates that the major part of claimant's psychologicalproblems jresulted from his own background; furthermore', her
report does not indicate that the psychopathology which she
observed jWas perm.anent. Dr. Fleming classified claimant as
having had some chronic anxiety present prior to the injury
which had been substantially increased because of it. However,
the report does not indicate that this condition will be per
manent. iThe report does indicate that claimant's emotional
problems v/ill increase with inactivity but the prognosis for
restoration and rehabilitation was fair.

The Board finds no other evidence relating to claim
ant's psy|Chological problems. Claimant failed to present any
recent evidence regarding whether he had been rehabilitated
as sugges|ted by Dr. Hickman or whether his condition had wor
sened or had improved. The Board finds no credible evidence
of any recent origin relating to claimant's psychological
problem, j Claim.ant testified that he had "nervous problems"and high blood pressure prior to the accident and had been
receiving medical treatment for such problems. This infor
mation wa's not given to either of the clinical psychologists
who evaluated claimant.

O

jThe Board concludes that the claimant's psychologi
cal condition has not been permanently affected by the industrial injiury and is not compensable. It agrees that the back
condition', although compensable, has not caused claimant any
permanent disability, therefore, the only permanent disabilitywhich cla'imant has is the scheduled disability to his left
leg.
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Board agrees with the ALJ that claimant's loss 
of function of his left leg justifies an award equal to 75% 
of the maximum. · 

·oRDER 

The order of the ALJ, ·dated April 24, 1978, is modi-
fied. 

The·last paragraph commencing on page six is deleted 
from the ALJts order ~hich in all other respects is affirmed. 

WCB CASE NO. 77-7560 

JAMES F. GLENN, CLAIMANT 
John Ryan, Claimant's Atty~ 
Souther, Spaulding, Kinsey, Williamson 

& S~hwabe, Defense Attys. 
Request for Review by Claimant· 
Cross-appealed by Employer 

FEBRUARY 8, 1979 

Reviewed by Board .Members Wilson and Moore. 

-·~tlai~~ni•seek~·Boaid.revie~ of the Administrative 
Law Judge's (ALJ) order.which granted him compensation equal 
to 48° for ~5% unscheduled·low back disability. 

The Board, after de novo review, affirms and. adopts 
the Opinion and Order of the ALJ,· a copy of which is attached 
hereto and, by this reference,· is made a ~art hereof. 

ORDER 

The order of the ALJ, dated August 31, 1978, is af-. 
firmed. 

WCB CASE NO. 78-16 FEBRUARY 8, 1979 

LA CLAIR GRANT, CLAIMANT 
Galton, Popick"& Scott, Claimant's Atty. 
Bruce Bottini, Defense Atty. 
Request for Review py Claimapt 

Reviewed by Board Members- Wilson and Moore. 

-J70-
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The Board agrees with the ALJ that claimant's loss
of function of his left leg justifies an award equal to 75%
of the maximum.

ORD R
The order of the ALJ, dated April 24, 1978, is modi

fied.
The last paragraph commencing on page six is deleted

from the ALJ's order which in all other respects is affirmed.

#

WCB CAS NO. 77-7560
JAM S F. GL NN, CLAIMANT
John Ryan, Claimant’s Atty.
Souther, Spaulding, Kinsey, VJilliamson

& Schwabe, Defense Attys.
Request for Review by Claimant'
Cross-appealed by  mployer

F BRUARY 8, 1979

Reviewed by Board Members Wilson and Moore.
■ ' Claimant-seek's Board, review of the Administrative

Law Judge's (ALJ) order.which granted him compensation equal
to 48° for -15% unscheduled'low back disability.

The Board, after de novo reviev;, affirms and. adopts
the Opinion and Order of the ALJ,' a copy of which is attached
hereto and, by this reference,- is made a part hereof.

ORD R
The order of the ALJ, dated August 31, 1978, is af-

firmed.

m

WCB CAS NO. 78-16 F BRUARY 8, 1979
LA CLAIR GRANT, CLAIMANT
Galton, Popick '& Scott, Claimant's Atty.
Bruce Bottini, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Wilson and Moore.
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I 
·I 

~laimant seeks Board review of the Administrative Law 
(ALJ) order which granted her compensation equal to 
2~% unscheduled disability. 

\ 
I 
The Board, after de nova review, affirms and adopts 

the Opinion and Order of the ALJ, a copy of which is attached 
hereto an~, by this-ref~rence, is made a part hereof. 

I 
I ORDER 
i 
I 

The order of the ALJ, dated May 18, 1978, is affirmed. 
I 

I 

SAIF CLAIM NO. ~C 354877 FEBRUARY 8, 1979 
! 

WILLIAM Hl HARRINGTON, CLAIMANT 
I Emmons,-Kyle, Kropp & Kryger, Claimant's 

_Attys. I 
SAIF, Legal Se_rvices, Qe.fense Atty. 
Order I 

I 
0n January 8, 1979 the Board entered an Own Motion Or-

der in th~ above e;titled matter denying clairnant 1 s request 
made to the Boarc:. to reopen his claim fo::- an industrial injury 
sustained]on February 17, 1972. 

I 
On January 12, 1979 claimant, by and through his attor-

ne " yr:,r•• 0 e1 -7-o{"i ,.·,.-,c,-PoaYC~ '--o ~econ-ic'"'r ~--s G'P"l·a1 of hi's -F-irs7· ... '/ ~ ...... .._ • ......_ .::J,_._v.,_ l.- .. ,._ ~ ----. L - _.._:::,.......__.,_'L.....,-...,_ ..LL. -11 .,..,.._ - _.___._ ....... 

re~uest ... a!d consider his permanent disability in an Own Notion 
Order. THc present request states that the earlier Own Notion 
Order imJ~ies tha~ the Board has no authority to consider a re-
c··-ec.-'-- ::o·-1~-,~ :-no'--i on rel~ e"' l--1.:.ss ... -.-..,, ... c, i C: a reco~1unenc·::1-1-;o..-, .Cor ; :,_~ ~ ~ ~ ,_ ;_ l.. ~-•~• ~ ! ! 1. L. -- .... ~ - -L . .!.. ~ ~ ! - l. ~. ~ ':- .1.. ._. -:- :---- • , ! ~ ~. l .., C-l L - J. l .!... ..... 

~crt~er m~cical care and creacment; chat tnis is not true. It 
states th~t the 3oard his the right under the provisions of 
OPS 6 S 6. 2 7;8 _ to . increase or re.duce permanent disa_~i li ty awards 
and fai lee to do so in this L---,stance. '· 

I 
The Board, after aaain givinc consideration to the two 

lett~rs f~om Dr. Anderso11 1 _~o?~l~des fha~ ~here is an insufficient 
show1.ns OI:i any permanent disability resu1ting from claimant's in
dustrial i~jury of February 17, 1972. The reports from Dr. Ander
son Derel) echo claimant's feelings and express no medical opin
ion of any'I consequence which would support a reopening of the 
claim. 

i 
The Board finds the alleged implication is unfounded and, 

based on the medical evic:ence which has been furnished to i't 
with regar~ to claimant's request Eot own motion relief, finds 
no alternative but to denv claimant's request to reconsider its 
Own r-ioti.on! Orcer of Janua·~·-/ 8, 1979. I ~ 

i 
IT IS SO OIWERED. 

I 
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#

Claimant seeks Board review of the Administrative Law
Judge's (ALJ) order which granted her compensation equal to
80® for 25% unscheduled disability.

The Board, after de novo review, affirms and adopts
the Opinion and Order of the ALJ, a copy of which is attached
hereto an(5, by this • reference, is made a part hereof.

ORD R
the order of the ALJ, dated May 18, 1978, is affirmed

SAIF CLAIM NO. BC 354877 F BRUARY 8, 1979
WILLIAM H. HARRINGTON, CLAIMANT
 mmons,•Kyle, Kropp & Kryger, Claimant's
,Attys. I

SAIF, Legal Services, Defense Atty.
Order

On January 8, 1979 the Board entered an Own Motion Or
der in the above entitled matter denying claimant's request
made to the Board to reopen his claim for an industrial
sustained ion February 17, 1972 . injury

On
ney, req ues
reques t and
Order The
Order Irol 2

cuesf urt'
stat
ORS
and

ne
es:rO 3
ra

”or
that

6  2 7(8
i led

January 12, 1979 claimant, by and through his attor-
ted the Board to reconsider its denial of his first
consider his permanent disability in an Own Motion
present request states that the earlier Own Motion

es that- the Board has no authority to consider a re-
wn motion relief unless there is a recommendation for
ical care and treatment; that .this is not true. It
the Board has the right under the provisions of
to.increase or reduce permanent disability awards

to do so in this instance.
The Board, after again giving consideration to the two

letters fr|om Dr. Anderson, concludes that there is an insufficient
shov;inc ofj any permanent disability resulting from claimant's in
dustrial injury of February 17, 1972. The reports from Dr. Ander
son merely; echo claimant's feelings and express no medical opin
ion of any
claim.

consequence which would support a reopeni-ng of the

The Board finds the alleged implication is unfounded and,
based on the medical evidence which has been furnished to i't
with regard to claimant's request for own motion relief, finds
no alternative but to deny claim.ant's request to reconsider itsOwn Motion!Order of Januarv 8, 1979.

IT IS SO ORDERED 
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CASE NO. 76-5948 

CORWIN JOHNSON, CLAIMANT 
Robert H. Grant, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by the SAIF 

FEBRUARY 8, 1979 

Reviewed by Board Members Moore and Phillips. 

The State Accident Insurance Fund .seeks Board review of 
the Administrative Law Judge's {ALJ) order which remanded claim
ant's claim to it for acceptance and payment of compensation ef
fective December 1, 1977. 

The-Board,-after de nova review, affirms and adopts the 
-Opinion.and Order of the ALJ, a copy of which is attached hereto 
and, by this reference, is made a part hereof. 

ORDER 

The order of the ALJ, dated April 7, 1978, is .affirmed. 

Claimant's attorney· is hereby granted a reasonable at
tornev'·s fee for his services in connection with this Board re
view'ln the amount of $250, payable by the Fund. 

WCB CASE NO. 77-4585 

!GINO ·MARANGON, CLAIMANT 
r~ichard Sly, Claimant •·s l\t.ty'. 
SAIF, Legal Services, Defense Attv. 
Request for Review by the SAIF 

FEBRUARY 8, 1979 

Reviewed· by Board Members "\'iilson and Moore. 

The~s~~te Accident Insurance Fund se~ks ·reView bv 
the Boaid of the order of the Administrative Law Judge (AiJ) 

.which found claimant to be ~ermanently and totally disabled 
as of July 28, 1978. 

Claimant was born in Italy where he received a high 
school education and worked as a policeman fer 11 years. The 
rest of his work experience has been as a cabinet maker. 
Claimant is 49 years old and has difficulty speaking English. 

On February 12, 1975 claimant sustained a compensable 
injury· to his back, diagnosed by Dr. Wade as a low back strain 
superimposed upon a 1972 laminectomy. 

-372-

WCB CAS NO. 7,6-5948 F BRUARY 8, 1979
CORWIN JOHNSON, CLAimNT
Robert H. Grant, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by the SAIF

Reviewed by Board Members Moore and Phillips.
The State Accident Insurance Fund .seeks Board review of

the Administrative Law Judge’s (ALJ) order which remanded claim
ant's claim to it for acceptance and payment of compensation ef
fective December 1, 1977.

The•Board,•after de novo review, affirms and adopts the
•Opinion.and Order of the ALJ, a copy of which is attached hereto
and, by this reference, is made a part hereof.

ORD R
The order of the ALJ, dated April 7, 1978, is .affirmed.
Claim.ant's attorney' is hereby granted a reasonable at

torney's fee for his services in connection with this Board re-
viev; in the amount of $250, payable by the Fund.

#
WCB CAS NO. 77-4585 F BRUARY 8, 1979

IGINO MARANGOM, CLAIMANT
Richard Sly, Claimant"s Atty'
SAIF, Local Services, Defense Ai:ty.
Request for Review by the SAIF

Reviewed by Board Members Wilson and Moore.
The -^S'tate A*ccicent Insurance Fund seeks reviev; by

the Board of .the order of the Administrative Law Judge (ALJ)
which found claimant to be permanently and totally disabled
as of July 28, 1978.

•Claimant was born in Italy where he received a high
school education and worked as a policeman for 11 years. The
rest of. his work experience has been as a cabinet maker.
Claimant is.49 years old and has difficulty speaking  nglish.

On February 12, 1975 claimant sustained a compensable
injury' to his back, diagnosed by Dr. Wade as a low back strain
superimposed upon a 1972 laminectomy.
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lrn July 1975 Dr. Fleming, a clinical psychologist, 
examined ~laimant and found moderate severe psychopathology 
which he ]felt was largely attributable to his industrial in
jury. D~. Fleming believed thaf if claimant was not able 
to return to work and that his physical condition deteriorated 
he would ~ave.a very di.fficult time accepting his limitations. 
Claimant ~eed~d careful vocational and psychological assistance 
and he w~s not, at the present time, a good candidate for 
surgery ~n Dr. Fleming's opinion. 

I 9 - f · · 1 · t · 1In March 1 76 Dr. Pasquesi, a ter examining c aiman , 
diagnoseJ radic~litis in the left lower leg. He also found 
limi ta tio1n of motion of the lumbar spine. After finding 
claimant ~as stationary, he rated claimant's combined impair
ment at 314% of the whole man. 

I 
:rn March 1977 claimant was examined by the physicians 

at the Orthopaedic Consultants, who felt claimant's condition 
was stat~onary but that he could not.return to the same occu
pation e~en with limitations. Claimant could do other work 
which inv

1
olved primarily the use of his arms and hands but did 

not involye much lifting and bending. They rated total loss 
of back-function as moderate due to the injury. 

I 

!on April 26, 1977 the Disability Prevention Division 
advised that claimant had finished his authorized program of 
vocation~l rehabilitation which consisted of a sales training 
course aJd also English· studies. The program was concluded 
because ~twas determined that the training would be of little 
benefit tb claimant because of his .limited use of the Engl~sh 
language ~nd ~lso because claimant did not like sales work. 
Claimant•~ vocational rehabilitation counselor testified that 
he did no~ know of any training program or job which wouid 
fit claimant. 

I 

I 
~n September 1977 Dr. Hickman, a clinical psychologist 

who evalu~ted claimant, felt that there had been a progressive 
worsening: in his emotional condition from the time he had first 
seen clai~ant in 1974. He believed that claimant would continue 
to deteribrate unless he received professional help. Dr. Par
varesh, a\ psychiatrist, examined claimant in January 1978. 
He indica~ed an awareness of claimant's difficul~y with the 
English l~nguage aqd stated that claimant apparently became 
very angiy and frustrated because of the problems he had in 
communica}ing with people. He found no significant degree 
of psychiatric pathology; he stated claimant was unhappy 
about his[ predicament but was not clinically depressed. It 
was his opinion that there was no need for active psychia-
tric care~ partly because claimant's problem was chronic and 
partly betause of the lack of insight and language barriei. 
He, as did the others. who had examined or evaluated claimdnt, 
suggestedi vocational training and counseling.· 

I 
-373-

In July 1975 Dr, Fleming, a clinical psychologist,examined ^claimant and found moderate severe psychopathology
which he jfelt was largely attributable to his industrial in
jury. Dr. Fleming believed that if claimant was not able
to return to work and that his physical condition deteriorated,
he would have.a very difficult time accepting his limitations.
Claimant needed careful vocational and psychological assistance
and he was not, at the present time, a good candidate for
surgery in Dr, Fleming's opinion.

]In March 1976 Dr. Pasquesi, after examining claimant,
diagnosed' radiculitis in the left lower leg. He also found
limitation of motion of the lumbar spine. After finding
claimant was stationary, he rated claimant's combined impair
ment at 3|4% of the whole man. .

|In March 1977 claimant was examined by the physicians
at the Orthopaedic Consultants, who felt claimant's conditionwas stationary but that he could not.return to the same occu
pation e^^en with limitations. Claimant could do other work
which involved prim.arily the use of his arms and hands but did
not involve much lifting and bending. They rated total loss
of back ■ function as moderate due to the injury.

|on April 26, 1977 the Disability Prevention Division
advised that claimant had finished his authorized program of
vocational rehabilitation which consisted of a sales trainingcourse an'd also  nglish' studies. The program, was concluded
because it was determined that the training would be of little
benefit to claimant because of his .limited use of the  nglish
language and also because claim.ant did not like sales work.Claimant'js vocational rehabilitation counselor testified that
he did no^t know of any training program or job which would
fit claim'an.t.

In September 1977 Dr. Hickman, a clinical psychologist
who evaluated claimant, felt that there had been a progressive
worseningi in his emotional condition from the time he had first
seen claimant in 1974. He believed that claimant would continue
to deteriorate unless he received professional help. Dr. Par-
varesh, aj psychiatrist, examined claimant in January 1978.
He indicaited an awareness of claimant's difficulty with the
 nglish language and stated that claimant apparently became
very angry and frustrated because of the problems he had in
communicating with people. He found no significant degree
of psychiatric pathology; he stated claimant was unhappyabout his| predicament but was not clinically depressed. It
was his opinion that there was no need for active psychia
tric care> partly because claimant's problem was chronic and
partly because of the lack of insight and language barrier.
He, as did the others, who had examined or evaluated claimant,
suggested vocational training and counseling.
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On July 6, 1977 the claim was closed by a Determin-
ation Order which found claimant to be medically stationary as 
of March 16, 1976 and 2.wa:-ded claimant compensation equal to 
32° for 10% unschedulec low. back disability. 

Claimant requested that his claim be reopened on the 
basis of aggravation: On January 26, 1978 the Fund denied 
claimant's request, sta~ing it was its opinion that any emo- · 
tional, psychological c:- p~ychiatric problem which claimant 
might have, if in fact he coes have any, were 1 not due to the 
indtistrial injury but due to non-jgb-,~l~t~d factors. 

Claimant conte~ded that because of his psychological 
problems he wa·s not- mec.ica.·lly stationary ·on March 16, 1976. 
The ALJ found no medical e~idence to support this contention. 

Claimant also ~8~tended .that the Fund improperly de
nied his request to rec?en his claim for aggravation. He 
stated that Dr. Hickman's reports indicated a gradual and 
consistent deterioratic~ o~ claimant's emotional condition 
from 1974 to 1977 and t~at Dr. Hickman felt claimant needed 
immediate help for his 2::-.::tional problems which were related 
to the industrial inju::.-~-. Dr. Parvaresh, the ·consul ting 
psychiatrist, h~d faun.:=. ~c significant degree of psychiatric 
pathology; claimant w2.:::: ::::-·_:strated and--unhappy about his predic
ament but he had no cl:..:-.i·-:-2..l depression or despon·der.cy. The 
ALJ found that Dr. Par~2..resh's analysis of claimant's condi-
tion ahd his answer th2-:-c.1.2i2a:1t's problem could be solved Q. 
ty vocational traininc; .?..:-.:.-: .::.::_:r:s el ing to be more pers uasi v~=-- W 

I 

Claimant maci,:c. :.::.:· . .::..:=..:.i':.i<Jnal contentior:.·that Dr. Par
•1c1r2sh' ~; med.i.cal repo:-:: ·.•::.::· ::-.ot tiri'tely furnished to his coun
se: 1 .. The~ ."-.I..:I fO\.l!lC:. t:-.-~ -~·-0 :·.-2.·:: ;:2e1, some \.}nreascnablE3 delay 
but he E:.L: ,:ot find a:~·::· :::~·.:;e:-:s2.tio,! was d1-:e claimant upon 
which· to ~sses~- penal':.c~~ ~=~ did he find sufficient resis-· 
tance to warrant the a~2~~ ~= an attorney's fee. 

On the questi~~ == extent o1 disability, the ALJ 
f.our:'d bhaA:. t·he medica~ ,::·.·:. . .-::.::::·.::-2 indicated -claimant" suffered 

·.:s.ubs tantial physical i:-:-.:=?.:.. ::.·:-:·.e:--, t. He :has a chronic lumbo
•sc:icral s-train,. lumbosa.=-:::c::.. .:..:,s':2.;J-ility with degenerative 
chQnges and radiculopa~~~-. ~is co!"'.dition causes disabling 
pain, considerable loss ::: :-:·.otion i!"'. the lumbar spine and 
weakness in the back a~~ :e:::~ le~. Dr. Pasquesi had rated 
his impairment as 34% == ::.:,2 whole man and the doctors at, 
the Orthopaedic Consul ::.cc:~ ::.s ::.-a ~e:: the total loss of back 
function as moderate.· 

The ALJ·foun~-::.~2::. 2laimant could not return.to the 
same occupation even w~::.~ li2itations according to the medi
cal consensus nor coul~ i2 ?e~form work which required much 
lifting or bending. ~==2~~:..~g to the reports, his vocational 
rehabilitation prognosis ~~s ~ext to worthless. 
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On July 6, 1977 the claim was closed by a Determin
ation Order which found claimant to be medically stationary as
of March 16, 1976 and awarded claimant compensation equal to
32° for 10% unscheduled low- back disability.

Claimant requested that his claim be reopened on the
basis of aggravation. On January 26, 1978 the Fund denied
claimant's request, staring it was its opinion that any emo
tional, psychological or psychiatric problem which claimant
might have, if in fact he does have any, were'not due to the
industrial injury but due to non-jat?-r«iated factors.

Claimant contended that because of his psychological
problems he was not medically stationary-on March 16 , 1976.
The ALJ found no medical evidence to support this contention.

cont
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!Taking into consideration all of the above together 
with claimant's age, education, intelligence, training and 
trainability, the ALJ concluded. it was·very· unlikely that 
claimantlcould return to any type of suitable and gainful 
employmeAt, therefore, claimant was permanently and totally 
disabledl 

i 
jThe Board, on de novo review, finds that claimant 

has suffered substantial loss of wage earning capacity due 
to his iridustrial injury, however, the evidence does not 

I 

support~ finding that claimant is permanently and totally 
disabledi What claimant needs the most is intensive ser
vice coordinator efforts to find claimant a joo he can do 
which is:consistent ~ith the-moderate disability which he 
has as a[result of his industrial injury. Claimant is also 
entitled Ito receive treatment under the provisions of ORS 
656.245 and to vocational counseling. · 

With respect_ to claimant's loss of wage earning 
capacity, the Board feels that claimant would be adequately 
compensated for such loss by an award equal to 192° which 
representls 60% of the maximum allowable by law for unsched
uled disability. Claimant's physical impairment is moderate 
and his psychological condition is not disabling if claimant 
can be piaced in a job within his physical limitations either 
through a sensible on-the-job training program or through 
a vocational rehabilitation program which takes into consid-· 
eration dlaimant 1s de!lclency in the Engi1sh ianguage and his 
inabilitil to adjust to salesmanship. . . 

The assessment of penalties or award of attorney's·· 
fees is riot justified. 

l ORDER 

The order of the ALJ, dated July 28, 1978, is modi-
fied. 

I 
~laimant is awarded 192° out of a maximum of 320° 

for unscheduled low back disability. This award is ~n lieu 
of the aJard for permanent total.disability granted claimant 
by the cider of the ALJ, which in all other respects is af
firmed. I 

I 
I 

WCB CASE NO. 77-6083 

KRISTIE PARESI, CLAIMANT 
I 

Merten & $altveit, Claimant's Attys. 
SAIF, Leg~l Services, Defense Attv. 
Request f~r Review by the SAIF ~ 

-375-
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m

I Taking into consideration all of the above together
with claimant's age, education, intelligence, training andtrainabiiity, the ALJ concluded.it was very unlikely that
claimant!could return to any type of suitable and gainful
employment, therefore, claimant was permanently and totallydisabled!

I The Board, on de novo review, finds that claimant
has suffered substantial loss of wage earning capacity due
to his industrial injury, however, the evidence does not
support a finding that claimant is permanently and totally
disabled^ What claimant needs the most is intensive ser
vice coordinator efforts to find claimant a job he can do
which isiconsistent with the-moderate disability which he
has as a[result of his industrial injury. Claimant is also
entitled I to receive treatment under the provisions of ORS
656.245 and to vocational counseling.

With respect to claimant's loss of wage earning
capacity, the Board feels that claimant would be adequately
compensated for such loss by an award equal to 192° which
represents 60% of the maximum allowable by law for unsched
uled disability. Claimant's physical impairment is moderate
and his psychological condition is not disabling if claimant
can be placed in a job within his physical limitations either
through a sensible on-the-job training program or through
a vocational rehabilitation program which takes into consid- •
eration claimant’s (deficiency in tte  nglish language and his
inability to adjust to salesmanship.

The assessm.ent of penalties or award of attorney's‘‘
fees is hot iustified.

ORD R
The order of the ALJ, dated July 28, 1978, is modi

fied.
Claimant is awarded 192° out of a maximum of 320°

for unscheduled low back disability. This award is i-n lieu
of the award for permanent total disability granted claimant
by the order of the ALJ, which in all other respects is af
firmed .

WCB CAS NO. 77-6083
KRISTI PAR SI, CLAIMANT
Merten & Saltveit, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by the SAIF
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by Board Members Wilson and Moore. 

The State Accident Insu~ance Fund seeks Board review 
of the Administrative Law Judge 1 s (ALJ) order which remanded 
claimant's claim to it for acceptance and payment of compen
sation to which she is entitled. 

The B·oard, after de novo review, affirms and adopts the 
Opinion and Order of the ALJ, a copy of_ which is attached htreto 
and,· by this reference, is made a part h~reof. 

ORDER 

The order of the ALJ, dated April 12, 1978, is affirmed. 

Claimant's attorney is hereby granted a reasonable at
torney's fee for his services in connection with this Board re
view in the amount of $250, payable by the Fund. 

WCB CASE NO. 78-2407 FEBRUARY 8, 1979 

MARTHA PAYLOW, CLAIMANT 
Doblie, Bischoff & Murray, Claimant's Attys . 

.. SAIF, Legal Services, Defense Atty. 
_:,)~.eque~t for Re.view by Claimant 

Reviewed by Board Members Wilson and Moore. 

Claimant seeks Board review of the .i.\dministrative Law 
Judge's (ALJ) order which affirrr.ed the Fund's denial of her 
claim for an occupational disease. 

The Board, after de novo review, affirms and adopts 
the_ Opinion and Order of the ALJ, a copy of which is attached 
hereto and 1,.by this refcr~nce 1 is m~de a part hereof. 

ORDER 

The order of the ALJ, dated August 18, 1978, is affirmed. 

WCB CASE NO. 77-4594-B 

MICHAEL D. PITNER, CLAl:MANT 
Garland, Karpstein & Verhulst, Claimant's 

Attys. 
Jones, Lang, Klein, Wolf & Smith, 

Defense Attys. 
SAIF, Legal Ser.vices, Defense Atty. 
Request·for Review by the SAIF 

-376-
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• 

The State Accident Insurance Fund seeks Board review
of the Administrative Law Judge's (ALJ) order which remanded
claimant's claim to it for acceptance and payment of compen
sation to which she is entitled.

The Board, after de novo review, affirms and adopts the
Opinion and Order of the ALJ, a copy of which is attached hereto
and,- by this reference, is made a part hereof.

ORD R
The order of the ALJ, dated April 12, 1978, is affirmed
Claimant's attorney is hereby granted a reasonable at

torney's fee for his services in connection with this Board re
view in the amount of $250, payable by the Fund.

Reviewed by Board Members Wilson and Moore.

#

WCB CAS NO. 78-2407 F BRUARY 8, 1979
MARTHA PAYLOW, CLAIMANT
Doblie, Bischoff & Murray, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
.^Request for Review by Claimant

Reviewed by Board Members Wilson and Moore.
Claimant seeks Board review of the Administrative Law

Judge's (ALJ) order which affirmed the Fund's denial of her
claim for an occupational disease.

The Board, after de novo review, affirms and adopts
the Opinion and Order of the ALJ, a copy of which is attached
hereto andby this reference^ is made a part hereof.

ORD R
The order of the ALJ, dated August 18, 1978, is affirmed

WCB CAS NO. 77-4594-B
MICHA L D. PITN R, CLAIMANT
Garland, Karpstein & Verhulst, Claimant's

Attys.
Jones, Lang, Klein, Wolf & Smith,

Defense Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by the SAIF

-376-
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I 
reviewed by Board Members Moore and Phiilips. 

The State Accident Insurance Fund seeks Board review 
of the Adkinistrative Law Judge (ALJ) which remanded claimar.t's 
claim to ~t for acceptance an~'payment of benefits to which he 
is entitled. The Fund was also ordered to reimburse Truck In- ·. 
surance E~change for all time loss benefits and medical ex
penses itl had paid for the period from August 15, 1975 to March 

7, 1976. I 

The Board, after de novo review, affirms and adopts the 
Opinion a~d Order of the ALJ, a copy of which is attached hereto 
and, by this reference, is made a part hereof. 

ORDER 

The order of the ALJ, dated June 29, 1978, is affirmed. 
I 

I 

Claimant's attorney is hereby granted a)reasonable at~ 
torney's ~ee for his services in connection with this Board re
view in the amount of $50, payable· by the Fund. 

I 
I WCB CASE NO. 78-154 
i 

TERRIL. iRANSEY, CLAIMANT 
Lawrence~- Paulson, Claimant's Atty. 
SAIF, Legal Services, Defense Attv. 

I ~ • 

Request fbr Review by Claimant 

f 

FEBRUARY 8, 1979 

~eviewed by Board Members Wilson and .Moore. 
I 

~laimant seeks Board review of the Administrative Law 
Judge's (ALJ) order which affirmed the Fund 1 s denial of her 
claim·forlan occupational disease. 

The Board, after de nova re.view, affirms and adopts 
the Opini~n and Order of the ALJ, a copy of which is attached 
hereto an~, by this reference, is made a part hereof. 

ORDER 

The order of the ALJ, dated June 22, 1978 1 is affirmed. 

-377-
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Reviewed by Board Members Moore and PhiTlips.
The State Accident Insurance Fund seeks Board review

of the Administrative Law Judge (ALJ) which remanded claimant's
claim to it for acceptance and' payment of benefits to which he
is entitled. The Fund was also ordered to reimburse Truck In-
surance  xchange for all time loss benefits and medical ex
penses it had paid for the period from August 15, 1975 to Mar'ch
7, 1976.

The Board, after de novo review, affirms and adopts the
Opinion and Order of the ALJ, a copy of which is attached hereto
and, by this reference, is made a part hereof.

ORD R
The order of the ALJ, dated June 29, 1978, is affirmed.
Claimant's attorney is hereby granted a'■ reasonable at

torney's fee for his services in connection with this Board re
view in the amount of $50, payable- by the Fund.

WCB CAS NO. 78-154 F BRUARY 8, 1979
T RRI L. ;RANS Y, CLAIMANT
Lawrence L. Paulson, Claimant's Atty.
SAIF, Legal Services, Defense Atty.,
Request for Review by Claimant

Reviewed by Board Members Wilson and Moore.
cpiaimant seeks Board review of the Administrative Law

Judge's (ALJ) order which affirmed the Fund's denial of her
claim'for an occupational disease.

The Board, after de novo review, affirms and adopts
the Opinion and Order of the ALJ, a copy of which is attached
hereto and, by this reference, is made a part hereof.

ORD R
The order of the ALJ, dated June 22, 1978, is,affirmed.

377- -
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CASE NO. 78-3109 

MARYALICE STEPHENS, CLAIMANT 
John D. Ryan, Claimant 1 s Atty. 
Souther, Spaulding, Kinsey, Williamson 

& Schwabe, Defense Attys. 
Request for Review by Claimant 

FEBRUARY 8, 1979 

Reviewed by Board Members Wilson and Moore. 

Claimant seeks Board review of the Administrative Law 
Judge's· (ALJ) order which affirmed the April 4, 1978 Determin
ation Order whereby she was granted compensation equal to 16° 
for 5% unscheduled disability. 

The Board, after de novo review, affirms and adopts 
the Opinion and_Order of the ALJ, a copy of which is attacheed 
hereto and, by this reference, is made a part hereof. It - · 
should be noted, however, that the Board disagrees with the 
last statement on page one of the ALJ's order. There is no 
evidence that the parties agreed t'o limit the question of ex
tent of disability to the time directly before claimant's 
automobile accident. 

ORDER 

The order of the ALJ, dated September 7, 1978, is af-
firmed. 

WCB CASE NO. 77-7228 

In the Matter of Compensation 
of the Beneficiaries of 

RANDALL TOWNE, DECEASED 

FEBRUARY 8, 1979·, -

Galton, Popick & Scott,. Claimant's Attys. 
sAIF, Leqal Services, Defense Atty. 
Request ~or Review by Beneficiaries 

Reviewed by Board Members Moore and Phillips. 

The beneficiaries of Randall Towne seek Board review of 
the Administ'~ative Law J~dge's (ALJ) order which found claimant 
was entitled to a total award of 48° for 15% unscheduled low 
back and left groin disability resulting from his industrial 
injury. 

The Board, after de novo review, affirms and adopts the 
Opinion and Order of the ALJ, a copy of which is attached hereto 

-and, by this refere~ce, is made a part hereof. 

-378-

WCB CAS NO. 78-3109
MARYALIC ST PH NS, CLAIMANT
John D. Ryan, Claimant's Atty.
Souther, Spaulding, Kinsey, Williamson

& Schwabe, Defense Attys.
Request for Review by Claimant

F BRUARY 8, 1979

Reviewed by Board Members Wilson and Moore.
Claimant seeks Board review of the Administrative Law

Judge's (ALJ) order which affirmed the April 4, 1978 Determin
ation Order whereby she was granted compensation equal to 16®
for 5% unscheduled disability.

The Board, after de novo review, affirms and adopts
the Opinion and Order of the ALJ, a copy of which is attacheed
hereto and, by this reference, is made a part hereof. It
should be noted, however, that the Board disagrees with the
last statement on page one of the ALJ's order. There is no
evidence that the parties agreed to limit the question of ex
tent of disability to the time directly before claimant's
automobile accident.

ORD R
The order of the ALJ, dated September 7, 197S, is af

firmed .

WCB CAS NO. 77-7228 F BRUARY 8, 1979’
In the Matter of Compensation
of the Beneficiaries of

RANDALL TOWN , D C AS D
Galton, Popick & Scott, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by Beneficiaries

Reviewed by Board Members Moore and Phillips.
The beneficiaries of Randall Towne seek Board review of

the Administrative Law Judge's (ALJ) order which found claimant
was entitled to a total award of 48® for 15% unscheduled low
back and left groin disability resulting from his industrial
injury.

The Board, after de novo review, affirms and adopts the
Opinion and Order of the ALJ, a copy of which is attached hereto
and, by this reference, is m.ade a part hereof.

-378-
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l ORDER 

i !The order of the ALJ, dated July 21, 1978 and amended 
on July 31, 1978, is affirm~1! 

I 

I 
I 

I WCB CASE NO. 77-4414 
I ·---•·--· 

CHESTER WINEGAR, CLAIMANT 
I 

Elden Rosenthal, Claimant's Atty. 
Cheney &!Kelley, Defense Attys. 
Request for Review by Claimant 

I 
I 

FEBRUARY 8, 1979' 

!Reviewed by Board Members Wilson and Moore. 
I ' 
_plaimant seeks Board review of the Administrative 

Law Judge,' s (ALJ) order which granted him compensation equal, 
to 160° ~or 50% unscheduled low back disability. Claimant 
contends he is permanently and. totally disabled. 

I 
1The Board, after de novo review, affirms and adopts 

the Opinron and Order of the ALJ, a copy of which is attached 
hereto an~, by this reference, is made a part hereof. 

ORDER 

order of the ALJ, dated June 20, 1978, is affirmed. 

WCB CASS NO. 77-1821 FE BRW\RY 8 , l 9 7 9 

LEE/vlAN WI SE, CLAHL\:'~T 
Michael Hl Arant, Claimant's Atty. 
Collins, ~elure & Hevsell, Defense Attys. 

I ' ~ -SAIF, Legal Services, Detense Atty. 
Request ftr Review by SWF Plywood 

Reviewed by Soard Members Wilson and Moore. 
I 
~WF Plywood seeks Board review of the Administrative 

Law Judge 1s (ALJ) order which remanded claimant's claim to it 
for accep~ance as an aggravation claim. 

I 

The Board, after de nova review, affirms and adopts the 
Opinion a~d Order of the ALJ, a copy oi which is attached hereto 
and, by t~is reference, is made a· part hereof. 

I 

I 
-379-

ORD R

m The order of the ALJ, dated July 21, 1978 and amended
on July 31^ 1978^ is affirmed.

F BRUARY 8, 1979WCB CAS NO. 77-4414
CH ST R WIN GAR, CLAIMANT
 lden Rosenthal, Claimant's Atty.Cheney slKelley, Defense Attys.
Request for Review by Claimant

Reviewed by Board Members Wilson and Moore.
^Claimant seeks Board review of the Administrative

Law Judge's (ALJ) order which granted him compensation equal
to 160® fpr 50% unscheduled low -back disability. Claimant
contends he is permianently and. totally disabled.

]The Board, after de novo review, affirms and adopts
the Opinion and Order of the ALJ, a copy of which is attached
hereto and, by this reference, is made a part hereof.

ORD R
The order of the ALJ, dated June 20, 1978, is affirmed

WCB CAS NO. 77-1821 F BRUARY 8, 1979
L  .MAN WIS , CLAIMANTMichael hI Arant, Claimant's Atty.
Collins, Velure & Heysell, Defense Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by SWF Plywood

Reviewed by Board Members Wilson and Moore.
SWF Plywood seeks Board review of the Administrative

Law Judge's (ALJ) order which remanded claimant's claim to it
for acceptance as an aggravation claim.

The Board, after de novo review, affirms and adopts the
Opinion and Order of the ALJ, a copy of which is attached hereto
and, by this reference, is made a part hereof.

- 3 7 9 -
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The order of the ALJ, dated June 1, 1978, is affirmed. -

Claimant's attorney is hereby granted a reasonable at
torney's fee for his services in connection with this Board re
view in the amount of $100, payable by the SWF Plywood. 

WCB CASE NO. 78-2057 FEBRUARY 12, 1979 

HARDY R. ALEXANDER, CLAIMANT 
POZDi, Wil5on, ht~h~~Qn, ~~nn ~ O'~~~ry, 

Claimant's Attys. 
SAIF, Legal Services, Defense Attv. '· 
Order of Dismissal 

A request for review, having been duly filed with the 
Workers' Compensation Board in the above entitled matter by 
the claimant, and said request for review now having been with
dra':;n, 

IT IS THEREFORE ORDERED that the request for review now 
pending before the Board is hereby dismissed and th~ order of· 
the A~ministrative Law Judge is final bj operation of law. 

111CB CASE NO. 77-6741 

CrlARLEY BROh7l-1, CLAIMANT 
Pozzi, Wilson, Atchison, Kahn & O'Leary, 

Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Request for Review.by. Claimant · 

FEBRUARY 12, 1979 

Reviewed by Board Members Wilson and Moore. 

Claimant seeks Board review of the order of the Admin
istrative Law Judge (ALJ) which affirmed the Determination Or
der dat~d October 20, 1977 whereby claimant was granted an award 
of 48° for unscheduled upper back disability. Claimant had re
ceived an award of ~pproximately 32° for an industrial injury 
suffered in 1958. 

Claimant is 49 vears old; he obtained his GED while 
attendinc ~recon ~olvtcc~nic Institute after the 1958 logging 
injury. J Clai~ant had studied. mechanical ~rawing an~ ha~ started 
worked for Multnomah County in 1963. Claimant continuea in 4j) 

:... 3 80-

ORD R
The order of the ALJ, dated June 1, 1978, is affirmed
Claimant’s attorney is hereby granted a reasonable at

torney's fee for his services in connection with this Board re
view in the amount of $100, payable by the SWF Plywood.

WCB CAS NO. 78-2057 F BRUARY 12, 1979
HARDY R. AL XAND R, CLAIMANT
Pozzi, Wilson; Atshison; Kahn i O'fceary,

Claimant's Attys.
SAIF, Legal Services, Defense Attv.
Order of Dismissal

A request for review, having been duly filed with the
Workers' Com.pensation Board in the above entitled matter by
the claimant, and said request for review now having been with
drawn,

IT IS TK PLFOR ORD R D that the request for review now
pending before the Board is hereby dismissed and the order of-
the Administrative Law Judge is final by operation of law.

WCB CAS NO. 77-6741 F BRUARY 12. 1979
CHARLEY BROWRj, CLAIMANT
Pozzi, Wilson, Atchison, Kahn & O'Leary,

Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Request for Review .by- Claimant

Reviewed by Board Members Wilson and Moore.
Claimant seeks Board review of the order of the Admin

istrative Law Judge (ALJ) which affirmed the Determination Or
der dated October 20, 1977 whereby claimant was granted an award
of 48" for unscheduled upper back disability. Claimant had re
ceived an award of approximately 32° for an industrial injury
suffered in 1958.

Claimant is 49 years old; he obtained his G D while
attending Oregon Polytechnic Institute after the 1958 logging
injury. Claimant had studied mechanical drawing and had started
v/orked for Multnom,ah County in 196 3. Claimant continued in

-380-
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this jobl until he suffered his industrial injury. of February 
7, 1975. Claimant was first seen by Dr. Thompson, an osteopathic 
ph-ysiciah, who found multiple sprains, contusions and pain in th~ 
neck, lower back and upp@r right arm. Claimant quit work on 
March 1, !1975 and Dr. Thompson continued to treat him with heat, 
massaqe knd manipulations. He was also hospitalized for two 
weeks-injcervical traction and a myelogram was performed in 
March 1975. 

I 

:claimant was seen by Dr. Coletti who recommended con
servativ~ treatment; however, Dr. Nash, a neurosurgeon, per
formed a i multiple level ce1;vical d~compress.i ve laminectomy arid 
facetectorny at C6 on the right during May 1975 ... The surgery 
affordediclaimant substantial improvement at first, but the 
symptoms I reappeared .later in the year. 

I . . 
IClaimaht was referred to the Portland Pain Center in 

June 1976 where it was observed that claimant had little in
terest iA returning to drafting, that his real interests were 
outdoor 0ork and mechanical work. His motive to return to his 
previous!job was questionable. 

t 
!Claimant was discharged from the Pain Center after he 

had been1wea~ed from the prescription drugs he had been using, 
however, J 2.fte!'.' discharge, he did not re tern to the Pain Clinic 
for follow-up treatment as requested and is now back on prescrip
r· _ions. 

I:1 .June 1976 Dr. Thom!)son 'provided claimant with certain 
medication and indicated that claimant ~ould probably never be 
released Ito wcrk because he was rermanently disabl~~, 

IThe 8hvsicians at the Orthooaedic Consultants who saw 
claim2.nt Jin Dec~mber 1976 found him to be medically stationary 
but succested that his claim not be closed for four weeks in 
order f; !again get him off the drugs which he had been taking 
for his condition. If ~hat was not possible it was suggested t~at 
psychiat~ic treatment be given to relieve him from this dependency. 
It was f~lt that claimant could return to his former work as a 
draft2:nan~ with limitations. The total loss of f 11nction of the 
lo~ back ·

1
~as minimal and the loss of function of the neck was 

r.oc:e ra -:.e. 
I • 

-IT,-. Se?tember 19 77 claimant was. seen by Dr; Pasquesi who 
founc.: or. 1;; or tho;?edic basis that clai~,an t hac 2 O % impairment and 
that his ~revious award for the 1958 injury should be subtracted 
from thatj rating. He felt claimant could be gainfully em8loyed. 

I 
~he ALJ found that the medical opinions varied from mod-

erate to ~otal disability. He was of the impressi9n that claimant 
pref e r:::-ec:: to be ra teci as a permani.~ n t tot a 1 so that he could devote 
his energ~es to his outdoor pursuits and could be his own boss. 

I 

' 

-3fll- ·· 

m

m

this job until he suffered his industrial.injury of February
1, 1975. Claimant was first seen by Dr. Thompson, an osteopathic
physician, who found multiple sprains, contusions and pain in the
necK; lower bacK and upper right arm. Claimant quit work onMarch 1,|1975 and Dr. Thompson continued to treat him with heat/
massage and manipulations.. He was also hospitalized for two-
weeks in|cervical traction and a myelogram was performed in
March 1975.

Claimant was seen by Dr. Coletti who recommended con-
servative treatment; however. Dr. Nash, a neurosurgeon, performed ajmultiple level cervical decompressive laminectomy and
facetectomy at C6 on the right during May 1975. .The surgery
afforded claimant substantial improvement at first, but thesymptoms!reappeared-later in the year.

Claimant was referred to the Portland Pain Center in
June 1976 where it was observed that claimant had little in
terest in returning to drafting, that his real interests were
outdoor iork and mechanical work. His motive to return to his
previous!job was questionable.

jClaimant was discharged from the Pain Center after he
had been>weaned from the prescription drugs he had been using,however, |after discharge, he did not return to the Pain Clinic
for follow-up treatment as requested and is now back on prescrip
tions .

In June 1976 Dr. Thompson provided claimant with certain
iredicacion and indicated that claimant would probably never be
■ele<

claim
but s
order
for h
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It wa
dra f t
low b
mioder

to work because he was permanently disable^,

:n

to |a
is CO. I1 acri
s fe 1
£ man'

he physicians at the Orthopaedic Co
n December 19 76 found himt to be med
ted that his claim not be closed fo
gain get him off the drugs which he
ndition. If .that was not possible
c treatment be given to relieve him
t that claimant could return to his
v;ith 1 im.itations. The total loss o
as m.inimial and the loss of function

nsultants who saw
ically stationary
r four weeks in
had been taking

it was suggested that
from this dependency.
former work as a

f function of the
of the neck was

jin September 1977 claimant was. seen by Dr.' Pasquesi who
found on jan orrhopedic basis that claimant had 20% impairment and
that his previous award for the 1958 injury should be subtracted
from thad rating. He felt claim.ant could be Gainfully emp.ioyed.

1iThe ALJ found that the medical opinions varied from mod
erate to total disability. He was of the impression that claimant
preferred! to be rated as a permanent total so that he could devote
his energies to his outdoor pursuits and could be his own boss.
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ALJ also felt that claimant was never really happy 
about his job as a draftsman, that he preferred to work in the 
outdoors and did not want a sedentary type job. Claimant's per
formance at the Pain Center was certainly not favorable and 
·Gl~~m~nt.W~9 b~nefitin9 from the secondary gains he experienced 
from the kind of treatment he received since his industrlal 'ln
jury. 

The ALJ concluded that cl~imant was not permanently and 
totally disabled and, furthermore, claimant had a number of 
skills, therefore, he was not entitled to retraining. Claim
ant would not actively assess his own condition· and future un~ 
til his claim was clos·ed. The ALJ found· that claimant had al
ready received 80° which represents 25% of the maximum for un
scheduled di§abilicy (h~ did thig by combining ·th@ award of 
48° granted claimant on October 20, 1970 and the 32° awarded 
claimant as a result of his 1958 injury). He .felt that 80° was 
in line with the 1rating made by Dr. Pasquesi and affirmed the 
Determination Order; 

The 3oard, on de nova review, fin~s that the medical 
,tes :.ir:,o :-s,y ir:c:. ic ates that claima:;t has not only ·a physical im
pai r2~~ t which is in the area of 20% of the whole man but 
tha: he al~o ·has many other factors ~hich the ALJ did not take 
intc ccnsi~eration. The medic~l evidence cleaily indicates 

-~~at claimant is not permanently and fatally disabled, howeve~, 
based :..1~•0:-s. all the fa,=tors to be consicered, i.e., physical Q. 
li:'.1i -:.::, ti::-:---,s ,- a-~-2, ec:uca.tion, work back:;round and tra.inabili ty, W 
t'~~:::·3,:-~:~::. =-=-~-•:-_:l·-~c:-=:~ 1=l~i~a_~t is e:"!t·itled e.~ additional a~ ... la.rd 

.; -:: -.:. ·~ . .., 

i-2. ~~~.::::: 2:-~::·~:.:e•:~ t·=· ::--:::ce-i~.:e 3s.sis~a::.c~ f~:::::- :.he ?,ie•.!..ci_ ·se~';-iices 
Di~isicn of the Wcrkers' Compensation Departmeht to enable him 
to bec2~e ~ainf~lly and suita~lv employed within his physical 

for 
i~ 1353 is not rele~ant to this c2se in view of the fact 

~~a~ clai~an:. obviously ca~e back after the 1958 injury and was 
ajl~ ~o wo~k steadily until he s~ffered an injury to his upper 
-~~~ ~~. ?ejr~2~~ 1973. O?S 655.222 30_~lies only to scheduled 
fj, _; I 't, < 'f " .. • ' ' ' 1 . I - -

t~ju~i~s, not u~scheciuled. 

ORD~S?. 

The. order of the ALJ, dated May- 31, 1978, is reversed. 
, ... 

Clai:"r.ant is aw2:1rded 48° for 15% unschec.uled upper back 
disnbi!itv. This award.is in addition to the award granted 
clriimant by the Determination Order dated October 20, 1977. --

The ALJ also felt that claimant was never really happy
about his job as a draftsman, that he preferred to work in the
outdoors,and did not want a sedentary type job. Claimant's per
formance at the Pain Center was certainly not favorable and
ClsinSflt. benefiting from the secondary gains he experienced
from the kind of treatment he received since his industrial 'in-
jury.

The ALJ concluded that claimant was not permanently and
totally disabled and, furthermore, claimant had a number of
skills, therefore, he was not entitled to retraining. Claim-,
ant would not actively assess his own condition' and future un
til his claim was closed. The ALJ found that claimant had al
ready received 80° which represents 25% of the maximum for un
scheduled disability (hs did thig by combining the award of
48° granted claimant on October 20, 1970 and the 32° awarded
claimant as a result of his 1958 injury). He .felt that 80° was
in line with the irating made by Dr. Pasquesi and affirmed the
Determination Order.

tn
in
U  1

ba

:S cim.cny
at he a
^ c cons
at cl-ait
sec upo:

The Board, on de novo review, finds that the m.edical
indicates that claim.ant has not only a physical im-

v;hich is in the area of 20% of the whole man but
•has many other factors which the ALJ did not take
ration. The medical evidence clearly indicates
t is not permanently and totally disabled, ho'wever,
11 the factors to be considered, i.e., physical

. age, education, work background and trainability,
- entitled an additional a'ward

ISO

1  Ti

rCUieCl CIS. 11 tv 

i'.’n.o.t enii'tled to receive assistance from, the Jla’ld 'Services
Division of one Workers' Compensation Dep'artm.ent to enable him
to becom;e gainfully and suitably em.ployed within his physical

i n j u ry o - r
t that claimant received ah award or 32° for an

ana was

inj ur ies , not unscheduled  

not ant t o th 2 S as 0 in viev/
ous 1 / C 3 e ba ok af ts t s 1953 in
i Iv until he 3 u t re c an i njurv t
9 75  OP S 5 5 6  222 3n r: 1 TOC only to

CRDBR
The. order of the ALJ, dated May-31, 1978, is reversed.
Claimant is awarded 48° for 15% unscheduled upper back

1 i ^ •disability. This av/ard.is in addition to the award granted
claimiant bv the Determ.ination Order dated October 20 , 1977 .
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l 
!claimant's attorney is awarded_a~ a reasonable attar-· 

ney's fee a sum equal ·to 25% of the additional compensation 
granted claimant by this order, payable out ·of said compensa
tion as paid, not to exceed $3,000. 

I 

I SAIF CLAIM NO. EC 324243 FEBRUARY 12, 1979 
I 

I 
JEANNE BEATTY, CLAIMANT 
SAIF, Leg~l Services, Defense 
own Motio·n Determination 

l " 

Atty. 

:claimant, a 46-year-old registered nurse suffered a 
compensab'le injury to her left arm on September 2, 1971. Her 
claim·wa~ closed by a Determination Order dated June 28,· 1972 
whereby d!aimant was awarded 19.2° for 10% loss of the left 
arm. Sub1s equently, the claim was reopened and closed· by a 
Second De 1termination Order dated November 14, 1974 which granted 
claimant an additional 19.2° for a total of 38.4° representing 
20% loss 6£ the left arm. 

I 
On October 6, 1978 the Board entered an Own Motion 

Order whereby claimant's claim wa~ reopened for further medi
cal care recommended by Dr. Post. The claim was reopened as . 
of -June 22, 1978, the date claimant was hospitalized for sur-
gery on her left elbow . . I . 

I 

0n December 21, 1978 Dr. Post examined claimant and 
found her 1

1 
medically stationary. He -found a 5° loss in the 

left elbow extension but noted full flexion, pronation and 
supination which represented an improvement in the function. 
of claimant's arm. He released her to modified work on Jan-
uary 2, 1979. · · 

I . 
On January 3, 1979 the Fund requested a determination 

of claimarit's condition._ The Evaluation Division of the 
Workers' Compensation Department recommended to the Board 
that it c~ose claimant's 61aim with an additional award for 
temporary itotal disability from June 22, 1978 through January 
1, 1979; i 1t recommende_d no additional award for permanent 
partial d~sability. -

I 
Ir 

The Board concurs in this recommendation. 
I 

I 

I 
ORDER 

!"'. 

Tpe claimant is granted compensation for temporary_ 
total disability from June 22, 1978 through January 1, 1979 
(said comp~nsation for temporury total disability has been 
paid to cl~imant accdrding to the records). 
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Claimant's attorney is awarded as a reasonable attor
ney's fee a sum equal to 25% of the additional compensation
granted claimant by this order, payable out of said compensa
tion as paid, not to exceed $3,000.

SAIF CLAIM NO.  C 324243
J ANN B ATTY, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Determination

F BRUARY 12, 1979

m

iClaimant, a 46-year-old registered nurse suffered a
compensable injury to her left arm on September 2, 1971. Her
claim'was closed by a Determination Order dated June 28, 1972whereby claimant was awarded 19.2° for 10% loss of the left
arm. Subsequently, the claim was reopened and closed'by aSecond De'jtermination Order dated November 14, 19 74 which granted
claimant an additional 19.2° for a total of 38.4°.representing
20% loss of the left arm.

On October 6, 1978 the Board entered an Own Motion
Order whereby claimant's claim was-reopened for further medi
cal care recommended by Dr. Post. The claim was reopened as -
of -June 22, 1978, the date claimant was hospitalized for sur
gery on her left elbow.

On December 21, 1978 Dr. Post examined claimant andfound herjmedically stationary. He-found a 5° loss in the
left elbow extension but noted full flexion, pronation and
supination which represented an improvement in the function
of claimant's arm. He released her to modified work on Jan
uary 2, 1979.

On January 3, 1979 the Fund requested a determination
of claimant's condition.. The  valuation Division of the
Workers' Compensation Department recommended to the Board
that it close claimant's claim with an additional award for
temporary Itotal disability from June 22, 1978 through January
1, 1979; ix recommended no additional award for permanentpartial di'sability.

The Board concurs in this recommendation.
I •

ORDER

The claimant is granted compensation for temporary,
total disability from June 22, 1978 through January 1, 1979
(said compensation for temporary total disability has been
paid to claimant according to the records).
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CASE NO. 77-7456-IF 

WILLIE JAMES BERRY, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claim~nt 

FEBRUARY 12, 1979 

.Reviewed by Board Members Moore and Phillips.' 

Claimant seeks Board review of the Administrative Law 
Judge's (ALJ) order which affirmed the Fund's denial of his 
claim. 

The Board, after de novo review, affirms and adopts 
the Opinion and Order of the ALJ, a copy of which is attached 
hereto and# by this reference~ js made a part hereof. 

ORDER 

The orde-r of the ALJ, dated October 5, 1978, is affirmed. 

WCB CASE NO. 77-2066 
WCB CASE NO. 77-1441 

FEBRUARY 12, 1979 

In the Matter of-· the ·Compensation of 
GEORGE A. BUSER, DECEASED 
And in the.Co~plying Status of 
ROBERT L. CARROLL, EMPLOYER 
Cosgrove & Kester, Claimant's Attys. 
William F. Thomas, Employer's Atty. 
SAIF, Legal Services·, Defense Atty. 
Request for Review by Employer 
Cross-request by the SAIF 

Reviewed by Board Members Wilson and Moore. 

The employer seeks Board review of that portion of 
the Administrative Law Judge's (ALJ) order that directs bene
fits be paid to the decedent or on his behalf, remanding the 
claim to the Fund for acceptance and.payment of benefits pur
suant to the Oregon Workers' Compensation Act and payment of 
a $1,000 ~ttorney fee to claimant's attorney. 

The Fund cross-requests review of the entire·order of 
the ALJ. 

WCB Case No. 77-2066 is an appeal from a Proposed and 
Final Order finding Robert L. Carroll, dba Hanna's Tavern, was 
a subject and non-complying employer from November 8 through 
November 15, i976. At the hearing the employer conceded he 
was not complying, .but contended that the accident on Novem-
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WCB CAS NO. 77-7456-IF F BRUARY 12, 1979

WILLI JAM S B RRY, CLAIMANT
SAIF, Legal Services, Defense Atty.
Reguest for Review by Claimant

Reviewed by Board Members Moore and Phillips.
Claimant seeks Board review of the Administrative Law

Judge's (ALJ) order which affirmed the Fund's denial of his
claim.

The Board, after de novo review, affirms and adopts
the Opinion and Order of the ALJ, a copy of which is attached
hereto and, by this reference, is made a part hereof.

ORD R
The order of the ALJ, dated October 5, 1978, is affirmed

WCB CAS NO. 77-2066
WCB CAS NO. 77-1441

F BRUARY 12, 1979

In the Matter of- the Compensation of
G ORG A. BUS R, D C AS D
And in the Complying Status of
ROB RT L. CARROLL,  MPLOY R
Cosgrove & Kester, Claimant's Attys.
William F. Thomas,  mp]oyer's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by  mployer
Cross-request by the SAIF

Reviewed by Board Members Wilson and Moore.
The employer seeks Board review of that portion of

the Administrative Law Judge's (ALJ) order that directs bene
fits be paid to the decedent or on his behalf, remanding the
claim to the Fund for acceptance and.payment of benefits pur
suant to the Oregon Workers' Compensation Act and payment of
a $1,000 attorney fee to claimant's attorney.

the ALJ.
The Fund cross-requests review of the entire’order of

WCB Case No. 77-2066 is an appeal from a Proposed and
Final Order finding Robert L. Carroll, dba Hanna's Tavern, was
a subject and non-complying employer from November 8 through
November 15, 1976. At the hearing the employer conceded he
was not complying, but contended that the accident on Novem-
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I 
ber 8, i976 did not arise out of and in the scope of the de-
cedent'sJemployment. WCB Case.No. 77-1441 is an appeal by the 
decedentis spouse from the Fuhd 1 s denial of the claimant's 
claim fof the injury of Novembe_r 8, 19 76. 

laeorge t .. Buser, hereinafter referred to as decedent, 
I 

was a 53tyear-old former logger who was employed as a swamper 
by Hanna j s Tavern which had been purchased on November 1, ,1976 
by Robert _L. Carroll. Claimant hc•d worked for Carroll's -pre
decessor land continued to work for Carroll. His duties re
quired t~at h~ work frq~ 5 a.m. to 7 a.m. cleaning the premises, 
stocking ithe coolers, etc. He_ performed these duties every . 
day in the week and received $100 a month. At times claimant 
would return to.the tavern in the evenings and sometimes would 
volunteer! to perform chores such as bringing up beer from the 
cooler iti the basement, cleaning the bathrooms and washing 
windows. ! He al.so ran errands and made small purchases. All 
of these lduties were on a voluntary basis and when Carroll pur
chased the tavern he told decedent he was not to go behind the 

,bar when ;he had been drinking because that would be in viola
tion of OLCC regulations. 

bn November 8, 1976 decedent had completed his duties 
as a swam~er that morning. At the time he was living at the 
Laural Ho;tel situated just above the tavern and he returned 
to the tavern about 5:30 p.m. The bartender, newly-employed, 
indicatedl she was not certain whether she had sufficient 
bottled b~er on hand and decedent said he would go down into 
the basem'ent and get some when it was needed. At 6:30 p.m. 
decedent beaded for the basement to bring up a case of.beer 
and in th1e process fell sustained severe head injuries which 

I 

ultimatel¥ led to his death. 

I 
The ALJ, relying upon the seven factors enumerated by 

the Court!of Appeals in Jordan v. Western Electric, 1 Or App 
441, found that although claimant acted as a volunteer, his 
activity t.las for the benefit of the employer, it was a regu
lar custom so that it had to be contemplated by the employer 
and thE= etnployee and it was an ordinary risk and incidental 
to the employment and done on the employer's premises. He 
also found that it was acquiesced in by the employer. He 
found dec~dent was not paid for this activity and he was not 
on a persbnal mission of his own. Based upon these principles 
which werk also followed in Casper v. SAIF, 13 Or App 464, 

I 

and Benafel v. SAIF, 33 Or App 597, the ALJ concluded that 
decedent•~ injury which resulted in his death arose out of 
and in th~ course of his employment. 

I 
I 
The ALJ further found that although the evidence in-

dicated t~at decedent and his wife had s~ent some time to
gether itlwas obvious that they were living separate and apart 
and deced~nt's income was insufficient to provide for any 

I 
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ber 8, 1976 did not arise out of and in the scope of the de
cedent * s employment. WCB Case.No. 77-1441 is an appeal by the
decedent[s spouse from the Fund's denial of the claimant’s
claim for the injury of November 8, 1976.

George A. Buser, hereinafter referred to as decedent,
was a 53-j-year-old former logger who was employed as a swamper
by Hanna's Tavern which had been purchased on November 1, ,1976
by Robert L. Carroll, Claimant hed worked for Carroll's pre
decessor and continued to work for Carroll. His duties re
quired that he work from 5 a.m. to 7 a.m. cleaning the premdses,
stocking |the coolers, etc. He performed these duties every
day in the week and received $100 a month. At times claimant
would return to the tavern in the evenings and sometimes would
volunteer to perform chores such as bringing up beer from the
cooler in the basement, cleaning the bathrooms and washing
windows- He also ran errands and made small purchases. Allof these Iduties were on a voluntary basis and when Carroll pur
chased the tavern he told decedent he was not to go behind the
bar when he had been drinking because that would be in viola
tion of OLCC regulations.

On November 8, 1976 decedent had completed his duties
as a swamper that morning. At the time he was living at the
Laural Ho|tel situated just above the tavern and he returned
to the tavern about 5:30 p.m. The bartender, newly-employed,indicatedi she was not certain whether she had sufficient
bottled beer on hand and decedent said he would go down into
the basement and get some when it was needed. At 6; 30 p.m.
decedent headed for the basement to bring up a case of beerand in th|e process fell sustained severe head injuries which
ultimately led to his death.

The ALJ, relying upon the seven factors enumerated bythe Court| of Appeals in Jordan v. Western  lectric, 1 Or App
441, found that although claimant acted as a volunteer, his
activity was for the benefit of the employer, it was a regu
lar custom so that it had to be contemplated by the employer
and the employee and it was an ordinary risk and incidental
to the employment and done on the employer's premises. He
also found that it was acquiesced in by the employer. He
found decedent was not paid for this activity and he was not
on a personal mission of his own. Based upon these principles
which v/ere also followed in Casper v. SAIF, 13 Or App 464,
and Benafel v. SAIF, 33 Or App 597, the ALJ concluded that
decedent's injury which resulted in his death arose out of
and in the course of his employment.

The ALJ further found that although the evidence in
dicated that decedent and his wife had spent some time together it I was obvious that they were living separate and apart
and decedent's income was insufficient to provide for any
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needs other than his own. He concluded that decedent's wife 
had been living in a state of abandonment for more than one 
year and was not a beneficiary within the meaning of the 
Oregon Workers' Compensation Act. 

The Board, on de novo review, finds that decedent's 
injury, which occurred at 6:30 p.m. on November 8, 1976, did 
not arise out of and in the course of his employment. Dece
dent .was employed for one specific purpose, namely, to cle,i.n. 
the premises, stock the coolers and have the tavern ready when 
it opened at 7 a.m. His work hours were design?ted as 5 a.m. 
to 7 a.m., seven days a week. Although the evidence indi
cates that decedent frequently retur~ed in the evening and of
ten volunteered to perform various chores, none of this was 
contemplated by the employer or decedent,as part of the ern-

.Ployment for which decedent was paid. 

It may be that decedent had been given a free beer or 
two for running these errands and performing these chores 
but it had nothing to do with his employment. 

The activity was not for the benefit of the employer; 
it was strictly a voluntary act on the part of the decedent. 
Under the same circumstances, a customer could have volun
teered to go down into the basement and carry up a case of 

.beer.to help the bartender when she was apprehensive about 
. replehishi ng: her···'.su·pply of' beer . 

The activity was not contemplated by either the em
ployer or the employee; as previously stated, decedent was 
hired to do specific chores during a specific period of time. 
Decedent did not fall during·this specific time nor was he 
doing any specific chore for which he was hired to perform. 

It certainly was not an ordinary risk noi was it in
cidental to his employment. Part of decedent's duties in 
the early part of the morning were to·stock the coolers·with 
beer and had he fallen while doing that it would have been an 
entirely different set of circumstances. Decedent was not 
paid for the activity in which he was engaged at the time 
he fell. 

It is true that when he fell pe was on the employer's 
premises, but the-fact that he volunteered to descend to the 
basement and carry:up a case of beer was not an activity di
rected by .or acquiesced in by the employer. 

The Board, following the criteria set forth in Jor
dan, Casper, and Benafel (supra.), concludes that decedent's 
injury did not arise out of and in the course of his employ
ment, therefore, the denial of decedent's claim by the Fund 
was proper. 
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needs other than his own. He concluded that decedent’s wife
had been living in a state of abandonment for more than one
year and was not a beneficiary within the meaning of the
Oregon Workers* Compensation Act.

The Board, on de novo review, finds that decedent's
injury, which occurred at 6:30 p.m. on November 8, 1976, did
not arise out of and in the course of his employment. Dece
dent was employed for one specific purpose, namely, to clean
the premises, stock the coolers and have the tavern ready when
it opened at 7 a.m. His work hours were designated as 5 a.m.
to 7 a.m., seven days a week. Although the evidence indi
cates that decedent frequently returned in the evening and of
ten volunteered to perform various chores, none of this was
contemplated by the employer or decedent,as part of the em
ployment for which decedent was paid.

#

It may be that decedent had been given a free beer or
two for running these errands and performing these chores
but it had nothing to do with his employment.

The activity was not for the benefit of the employer;
it was strictly a voluntary act on the part of the decedent.
Under the same circumstances, a customer could have volun
teered to go down into the basement and carry up a case of
beer,to help the bartender when she was apprehensive about
replenishing • her-'supply of beer.

The activity was not contemplated by either the em
ployer or the employee; as previously stated, decedent was
hired to do specific chores during a specific period of time.
Decedent did not fall during this specific time nor was he
doing any specific chore for which he was hired to perform.

It certainly was not an ordinary risk nor was it in
cidental to his employment. Part of decedent's duties in
the early part of the morning were to-stock the coolers with
beer and had he fallen while doing that it would have been an
entirely different set of circumstances. Decedent was not
paid for the activity in which he was engaged at the time
he fell.

It is true that when he fell he was on the employer's
premises, but the-fact that he volunteered to descend to the
basement and carry up a case of beer was not an activity di
rected by or acquiesced in by the employer.

The Board, following the criteria set forth in Jor
dan , Casper, and Benafel (supra.), concludes that decedent's
injury did not arise out of and in the course of his employ
ment, therefore, the denial of decedent's claim by the Fund
was proper.
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! 
I·· 
I H . i aving so found, the remaining issues are moot. 

I 

I ORDER 
I 

!The order of the ALJ, dated June 9, 1978, is re-
versed. \ 

I 
!The denial by the State Accident Insurance Fund 
I 

on Janua~y 12, 1977 of decedent's claim for benefits is 
hereby approved. 

I 
WCB CASE NO. 78-1424 

RICHARD COLLINS, CLAIMANT 
Jensen, DeFranco, Holmes & Schulte, 
. Claimartt's Attys. 
SAIF, Legal Services, _Defense Atty. 
Request f°or Review by Claimant 

FEBRUARY 12, 1979 

~ . . 
iReviewed by Board Members Wilson and Moore. 

!Claimant seeks review by the Board of the order of 
the Admidistrative Law Judge (ALJ) which approved the denial 
of claim~nt's claim by the State Accident Insurance Fund on 
Decembi:r '123, 1977. 

b1aimant is a cab driver who became engaged in an al
tercatioJ with another-cab driver after some verbal exchange 
which wa~ sufficient to arouse a person's temper. This ex
change was a nearly daily event but on October 13, 1977 after 
the usuall exchange of personal insults the other cab driver 
aimed his1 gun at claimant. Threatening words followed. Claim
ant parked his taxi on the street off the company premises and 
the otherl driver drove his car through the premises and stopped 
across th~ sidewalk, blocking claimant's way-back from his 
parked ta\,d to the office. Claimant stopped at the other cab 
driver's bar and opened it, threatening to kill him. The other 
cab driver's gun discharged and hit claimant in the elbow. 

I 
I . 
1he manager testified that he heard claimant threaten 

to kill the other cab·driver just before he heard the shot. 
I . . 
The ALJ did not feel under these •circumstances that·· 

claimant knd the other cab driver could be considered as en
gaged in ~ course of conduct w_hich constituted "horseplay" nor 
did the e~ployer have knowledge of such "horseplay". Stark v. 
SIAC, 103' Or E ·. 
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m

versed.

Having so found, the remaining issues are moot.
ORD R

The order of the ALJ, dated June 9, 1978, is re-

|The denial by the State Accident Insurance Fund
on January 12, 1977 of decedent's claim for benefits is
hereby approved.

WCB CAS NO. 78-1424 F BRUARY 12, 1979
RICHARD COLLINS, CLAIMANT
Jensen, DeFranco, Holmes & Schulte,

Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Wilson and iloore.
Claimant seeks review by the Board of the order of

the Administrative Law Judge (ALJ) which approved the denial
of claimant's claim by the State Accident Insurance Fund on
December j23, 1977.

Claimant is a cab driver who became engaged in an al
tercation with another cab driver after some verbal exchange
which was sufficient to arouse a person's temper. This ex
change was a nearly daily event but on October 13, 1977 after
the usuall exchange of personal insults the other cab driveraimed hisj gun at claimant. Threatening words followed. Claim
ant parkeld his taxi on the street off the company premises and
the otherl driver drove his car through the premises and stopped
across the sidewalk, blocking claimant's way back from his
parked taxi to the office. Claimant stopped at the other cab
driver's car and opened it, threatening to kill him. The other
cab driver's gun discharged and hit claimant in the elbow.

The manager testified that he heard claimant threaten
to kill the other cab'driver just before he heard the shot.

The ALJ did not feel under these ‘circumstances that
claimant and the other cab driver could be considered as en
gaged in a course of conduct which constituted "horseplay" nor
did the emplover have knowledge of such "horseplay". Stark, v.SIAC, 103'Or ? • .
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found rhQ injury WJs for~~@Eable because claimant 
was aware that the other cab driver had a gun and there had 
been time for him to "cool off" after the oral argument yet 
claimant deliberately opened the other man's car door and 
threatened to kill him. This was an aggressive act on the 
part of claimant. 

' 

The ALJ, relying upon the court's ruling in Blair 
v. SIAC, 133 Or 450, which held b~at a compensable injury 
must be accidental, -and it must arise not only out of, but 
also in the course of employment, 1 found that in this case 
the injury did arise in the course of employment because it 
would not have happened had not both parties been on the job 
and on the employer's premises; however, the ALJ was not con
vinced that it arose in the course of employment because at 
the time neither man was engaged in driving his cab. For 
these reasons, the ALJ approved the denial of claimant's 
claim. 

The Board, on de nova review, does not agree with the 
finding of the-ALJ that the injury was not accidental but 
it does .find, as did the ALJ, that the injury did not arise. 
in the course of claimant's employment .. Therefore, it is not 
compensable. 

ORDER 

The order of the ALJ, dated September 7, 1978, is a£-
firmed. 

WCB CASE NO. 78-2651 
WCB CASE NO. 78-4f77 

RONALD ELLSWORTH, CLAIMl\NT 
Evohl F. Malagon, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Order of Dismissal 

FEBRUARY 12, 1979 

On January 9, 1979 the Administrative Law Judge (ALJ) 
entered an Interim Order in the above entitled matters. 

On January ·26,- 1979 the State Accident Insurance Fund, 
by and through one of its attorneys, requested the Board to re
view this Interim Order. On the same date claimant, by and 
through its attorney, asked the Board to dismiss the Fund's 
request for Board review. 
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Ha found thg injury was foreseeable because claitnantwas aware that the other cab driver had a gun and there had
been time for him to '’cool off" after the oral argument yet
claimant deliberately opened the other man's car door and
threatened to kill him. This was an aggressive act on the
part of claimant.

The ALJ, relying upon the court's ruling in Blair
V. SIAC, 133 Or 450, which held tnat a compensable injury
must be accidental, and it must arise not only out of, biitalso in the course of employment, ’found that in this case
the injury did arise in the course of employment because it
would not have happened had not both parties been on the job
and on the employer's premises; however, the ALJ was not con
vinced that it arose in the course of employment because at
the time neither man was engaged in driving his cab. For
these reasons, the ALJ approved the denial of claimant's
claim.

The Board, on de novo review, does not agree with the
finding of the ALJ that the injury was not accidental but
it does .find, as did the ALJ, that the injury did not arise
in the course of claimant's employment. , Therefore, it is not
compensable.

ORD R

firmed
The order of the ALJ, dated September 7, 1978, is af-

WCB CAS NO. 78-2651 F BRUARY 12, 1979
WCB CAS NO. 78-4677

RONALD  LLSWORTH, CLAIMANT
 vohl F. Malagon, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Order of Dismissal

• On January 9, 1979 the Adm.inistrative Law Judge (ALJ)
entered an Interim Order in the above entitled matters.

On January 26,- 1979 the State Accident Insurance Fund,
by and through one of its attorneys, requested the Board to re
view this Interim Order. On the sam.e date claimant, by and
through its attorney, asked the Board to dismiss the Fund's
request for Board review.
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Interim Order specifically states on page 8 thereof 
that the ,matter shall remain under the jurisdiction of the under
signed ATIJ until entry of a final Opinion and Order. · Further
more, an lrnterim Order is not an appealable order. 

I . 
ORDER 

I · f ' . 0 d !The request for Board reyiew o th~ ALJ s Interim r er 
dated January 9, 1979 made by the State Accident Insurance ~und 
is hereb~ dismissed. 

; I 
I 

l 
I ~C_B CASE NO. 77-7892 

J. D. GRESSETT, CLAIMANT 
Pozzi, WiloQn, Atchison, Kahn, O'LQary, 

Claimarit's Attvs. 
Newhouse ,I Foss, Whitty & Roess, 

Defense: Attys. 
Request ~or Review by Employer 

I 

FEBRUARY 12, 1979 

keviewed by Bo.a.rd Members Wilson·· and Moore. 
I 
I 

rhe employer seeks review by the Board of the order of 
the.Administrative Law Judge (ALJ) which directed it to accept 
claimant's claim and pay compensation, as provided by law, to 
pay claim~nt compensation equal to 25% of the compensation due 
from November l, 1977 to December 12, 1977 and to pay an attor
ney's feelof $900. 

I 

Claimant was a 44-year-old body and fender man who filed 
a claim oh October 31, 1977 for an alleged gradual onset of a dis
abling back condition. On December 12, 1977 the employer denied 
the claim:on the ground that it had·no medical information which 
would E•stablish a causal relationship of the condition to claim-
ant's ,work. 

I 
I 

The claimant had severe degenerative arthritis particular
ly of thelthoracic spine where there was a large anterior osteo
phyte formation over all of the thoracic vertebrae. He had worked 
in the body and fender shop of the employer more than 10 years. 
He ceasediworking on March 3, 1977 and the following day saw Dr. 
Bert, an orthopedist, who stated claimant would not be able to 
return tolhis regular work. Dr. Bert advi~ed the employer that 
he felt the employer should try to find lighter work for claimant; 
he also rJcommended vocational rehabilitation. 

I 
I 
! 
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jl'he Interim Order specifically states on page 8 thereof
that the 'matter shall remain under the jurisdiction of the undersigned Ai!j until entry of a final Opinion and Order. ' Further
more, an |lnterira Order is not an appealable order.

ORDER
The request for Board review of the ALJ's Interim Order

dated January 9, 1979 made by the' State Accident Insurance ;Fund
is hereby dismissed.

WCB CAS NO. 77-7892 F BRUARY 12, 1979
J. D. GR SS TT, CLAIMANT
Pozzi., Wilson, Atchison, Kahn, O'Loary,Claimant's Attys. ~
Newhouse,| Foss, Whitty & Roess,

Defense Attys.
Request for Review by  mployer

Reviewed by Board Members Wilson and Moore.
The employer seeks review by the Board of the order of

the. Administrative Law Judge (ALJ) which directed it to accept
claimant's claim and pay compensation, as provided by law, to
pay claimant compensation equal to 25% of the compensation due
from November 1, 1977 to December 12, 1977 and to pay an attorney's feelof $900.

Claimant was a 44-year-old body and fender man who filed
a claim on October 31, 1977 for an alleged gradual onset of a dis
abling back condition. On December 12, 1977 the employer denied
the clciim|on the ground that it had no medical information which
would establish a causal relationship of the condition to claim
ant' s rwork.

! ■

The claimant had severe degenerative arthritis particular
ly of the I thoracic spine where there was a large anterior osteo
phyte formation over all of the thoracic vertebrae. Ke had worked
in the body and fender shop of the employer more than 10 years.
He ceased I working on March 3, 1977 and the following day saw Dr.
Bert, an orthopedist, who stated claimant would not be able to
return tojhis regular work. Dr. Bert advised the employer that
he felt the em.ployer should try to find lighter work for claimant;
he also recommended vocational rehabilitation.
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ALJ found that claimant's work involved physical ac
tivity wh.ich included a substantial amount of stooping and lift
ing. At times there was no hoist available to assist claimant 
in his repairing of logging equipment. There was no specific 
accident or incident at work and the problem, at first, was 
treated by claimant and his doctors and the employer as non
occupational. Claimant filled out two Nelson Trust forms stat
ing that this was not a workers•· compensation matter and there
after claimant took a job in Saudia Arabia. The job did not 
work out and claimant returned to Oregon and at that time he 
filed his claim for an alleged industrial injury. 

The medical information consists of some advice from 
a treating chiropractor to the employer that 11 a lifetime of 
hard labor type work is certainly one of the factors which 
caused the development of th:is condttion 11 and the statement 
from Dr. Bert that 11 I feel that any heavy work would have ag
gravated this man's degenerative arthritis in his back". 

The ALJ found that it had been well established in this 
state that disability resulting from a gradual aggravation of 
an underlying pre-existing condition was compensable. After con
sidering the length of time and the physical character of claim
ant's work, the ALJ found such employment was a material factor 
in his di sabi li ty and, relying ·upon the lay testimony and the 
expert medical evidence, the ALJ concluded that claimant's dis-

. ability was work-related. ' He found that the lack of a specific 
in9ident or the 9ivin~ of any advice to claimant from a physi
cian that he was suffering from an occupational disease was' 
sufficient explanation for his failure to file a claim earlier. 
The fact that he did file for Nelson Trust benefits did not bar 
his filing of a claim because, in the opinion of the ALJ, all 
of the elements of estoppel were not shown to be present in 
this particular case. 

The law requires that payment of temporary total dis
ability compensation be commenced within 14 days after notice 
or knowledge of a claim unless the claim has been denied within 
that time. In this case compensation was not paid pending the 
denial and, therefore, the ALJ found claimant was entitled to 
penalties and attorney's fees for unreasonable delay and resis
tance. He found that claimant was not entitled to penalties 
for compensation before he had filed his claim because the 
previous claiming of non-occupational benefits indicated that 
the employer had no knowledge of a compensable occurrence prior 
to the actual filing of the claim especially in the absence of 
a specific incident or·medical opinion. 

The Board, on de novo review, finds that the rnedichl 
evidence justifies a finding that the claimant's work may have 
caused a worsening of the symptoms of arthritis, however, such 
worsening is not compensable in the absence of a showing that 
the worsening is permanent. The Court of Appeals in Weller v. 
Union Car:b.i,~~, 35 Or App 355, 360, stated: 

-]<)0-

The ALJ found that claimant's work involved physical ac
tivity which included a substantial amount of stooping and lift
ing. At times there was no hoist available to assist claimant
in his repairing of logging equipment. There was no specific
accident or incident at work and the problem, at first, was
treated by claimant and his doctors and the eraployer as non-
occupational. Claimant filled out two Nelson Trust forms stat
ing that this was not a workers' compensation matter and there
after claimant took a job in Saudia Arabia, The job did not
work out and claimant returned to Oregon and at that time he
filed his claim for an alleged industrial injury.

The medical information consists of some advice from
a treating chiropractor to the em.ployer that "a lifetim.e of
hard labor type work is certainly one of the factors which
caused the development of this condition" and the statement
from Dr. Bert that "I feel that any heavy work would have ag
gravated this man's degenerative arthritis in his back".

The ALJ found that it had been well established in this
state that disability resulting from a gradual aggravation of
an underlying pre-existing condition was compensable. After con
sidering the length of time and the physical character of claim
ant's work, the ALJ found such employment was a material factor
in his disability and, relying upon the lay testimony and the
expert medical evidence, the ALJ concluded that claimant's dis
ability was work-related. ' He found that the lack of a specific
incident or the aiving of any advice to claimant from a physi-
Clan that he was suffering from an occupational disease was
sufficient explanation for his failure to file a claim earlier.
The fact that he did file for Nelson Trust benefits did not bar
his filing of a claim because, in the opinion of the ALJ, all
of the elements of estoppel were not shown to be present in
this particular case.

The law requires that payment of temporary total dis
ability compensation be commenced v/ithin 14 days after notice
or knowledge of a claim unless the claim has been denied within
that time. In this case compensation was not paid pending the
denial and, therefore, the ALJ found claimant was entitled to
penalties and attorney's fees for unreasonable delay and resis
tance. He found that claimant was not entitled to penalties
for compensation before he had filed his claim because the
previous claiming of non-occupational benefits indicated that
the employer had no knowledge of a compensable occurrence prior
to the actual filing of the claim especially in the absence of
a specific incident or'medical opinion.

The Board, on de novo review, finds that the medical
evidence justifies a finding that the claimant's work may have
caused a worsening of the symptoms of arthritis, however, such
worsening is not compensable in the absence of a showing that
the worsening is permanent. The Court of Appeals in Weller v.
Union Carbide, 35 Or App 355, 360, stated:
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"We now hold that a worsening (purposely 
avoiding the term of art 'aggravation') 
of symptoms is not compensable. Only the 
onset of significant worsening of injury 
or disease arising out of, i.e., caused 
by~ employment can be compensable. A 
worsening of symptoms is only significant 
to the extent that it supports an infer
ence that empl9ym~nt GfiUGed a WOI5Ening Of 
the underlying·injury or disease. We 
agree with the Board that such an infer
ence would be totally speculative in this 
case." 

I The Board concludes that the ·ruling in-·Weller which was 
followed in Stupfel v. Edward Hines Lumber Company, 35 Or 457, is 
controll~ng in this case. There is no evidence of any permanency 
of claim~nt's worsened condition. 

I 

l The Board agrees with the ALJ's finding that the employer 
fail~d to pciy compensation for temporary total disability within 
14 days.kfter it had notice or knowt~dge of the claim and failed 
to deny br accept the claim within that period of time, therefore, 
claimant! is entitled to interim compensation, as defined by the 
Suoreme Court in Jones v. Emanuel Hosoital, 280 Or 147, from the 

~ I ~ 

date of the claim, October 31, 1977, until the date of the denial, 
I 

December: 12, 1977. 

!claimant is also entitled to a penalty in a sum equal to 
25% of the compensation due claimant for this period of time for 
unreasonhble delay and resistance to the payment of compensation 
and cJ.ai~ant's attonrey is entitled to an attorney's fee. How-

1 ever, the Board does not feel that the attornev's fee awarded by 
the ALJ is in line with the benefits which he ~ecured for his 
client; therefore, his fee should be reduced. 

I 
I 
I 
I ORDER 

The order of the ALJ, dated July 19, 1978, is reversed. 

The denial of the self-insured employer, Weyerhaeuser 
Company, dated December 12, 1977, is approved. 

Claimant is awarded compensation, as provided by law, 
commencir}g October 31, 1977 _to December 12, 1977. Claimant is 
also entitled to additional compensation in a sum equal to 25% 
of the c~mpensation that the employer has b~en directed to pay 
claimant) -

I 
I . 
iThe employer shall pay claimant's attorney an attor-

ney's fee of $250.00,. 

I 
I 

i 
I. 

; 
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"We now hold that a worsening (purposely
avoiding the term of art 'aggravation')
of symptoms is not compensable. Only the
onset of significant worsening of injury
or disease arising out of, i.e., caused
by, employment can be compensable. A
worsening of symptoms is only significant
to the extent that it supports an infer-
ence that empi,(jyiiisnt caused s Worsening ofthe underlying■injury or disease. We
agree with the Board that such an infer
ence would be totally speculative in this

i case."
I The Board concludes that the •ruling in--Weller which was

followed in Stupfel v.  dward Hines Lumber Company, 35 Or 457, is
controlling in this case. There is no evidence of any permanency
of claimant's w^orsened condition.

The Board agrees with the ALJ's finding that the employer
failed to pay compensation for temporary total disability v/ithin
14 days, after it had notice or knov;ledge of the claim and failed
to deny or accept the claim within that period of time, therefore,claimantl is entitled to interim compensation, as defined by the
Supreme Court in Jones .v.  manuel Hospital, 280 Or 147, from the
date of the claim, October. 31, 1977, until the date of the denial,Decemluerj 12, 1977.

I Claimant is also entitled to a penalty in a sum equal to
25% of the compensation due claimant for this period of time for
unreasonable delay and resistance to the payment of compensation
and claimant's attonrey is entitled to an attorney's fee. How
ever, the Board does not feel that the attorney's fee awarded by
the AIjJ is in line with the benefits which he secured for his
client; therefore, his fee should be reduced.

! ORD R

The order of the ALJ, dated July 19, 1978, is reversed.

Company,
The denial of the self-insured employer, Weyerhaeuser
dated December 12, 1977, is approved.
Claimant is awarded compensation, as provided by law,

commencing October 31, 1977 to December 12, 1977. Claimant is
also entitled to additional compensation in a sum equal to 25%
of the compensation that the employer has been directed to payclaimantJ

ney' s
jThe employer shall pay claimant's attorney an attor-

fee of $250.00.
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CASE NO. 78-1520 

EDDIE HILL, CLAIMANT 
Charles Paulson, Claimant's Attv 
Jones, Lang, Klein, Wolf & Smit~ 

Defense Attys. ' 
Request for Review by Claimant 

FEBRUARY 12, 1979 

Reviewed by Board Members Wilson and Moore. 

Claimant seeks Board· review of the Administrative Law 
Judge's (ALJ) order which affirmed the carrier's denial of his 
claim for aggra~ation. 

The Board, ·after de novo review, a£ firms and adopts the Opinion and Order of the ALJ, a copy of which is attacihed hereto 
and, by this reference, is made a part hereof. 

ORDER 

The order of the ALJ, dated September 13, 1978, is affirmed. 

WCB CASE NO 77-7450 

VIRGINIA SHILLING, CLAIMANT 
Doblie, Bischoff & Murray, Claimant's 

A ttys. 
SAIF, Legal Services, Defense Atty. 
Request for Review by SAIF 

FEBRUARY 12, 1979 

Reviewed by Board Members Wilson, Moore, and Phillips. 

The State Accident Insurance Fund seeks Board review of 
the Administrative Law Judge's (ALJ). order which remanded claimant's claim to it for acceptance and payment of compensation in 
addition to time loss benefits, penalties and an attorney's fee. 

The majority of the Board, after de novo review, affirms 
and adopts the Opinion and Order of the ALJ, a copy of which is 
attached hereto and, by this reference, is made a part hereof. 

ORDER 

The order of th~ ALJ,· dated August 14, 1978, is affirmed. 

Claimant's attorney is hereby granted a ~easonable attor
ney's fee for his services in connection with this Board review in 
the amount of $300, payable by the Fund. 
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F BRUARY 12, 1979WCR CAS NO. 78-1520
 DDI flILL, CLAIMANT
Charles Paulson, Claimant's Attv
Jones, Lang, Klein, Wolf & Smith,

Defense Attys.
Request for Review by Claimant

Reviewed by Board Members Wilson and Moore.
Claimant seeks Board-review of the Administrative Law

Judge's (ALJ) order which affirmed the carrier's denial of his
claim for aggravation.

The Board, 'after de novo review, affirms and adopts the
Opinion and Order of the ALJ, a copy of which is attached hereto
and, by this reference, is made a part hereof.

ORD R
The order of the ALJ, dated September 13, 1978, is affirmed.

■ WCB CAS NO 77-7450 F BRUARY 12, 1979
VIRGINIA SHILLING, CLAIMANT
Doblie, Bischoff & Murray, Claimant's

Attys.
SAIF, Legal Services, Defense Atty.
Request for Reviev/ by SAIF

Reviewed by Board Members Wilson, Moore, and Phillips.
The State Accident Insurance Fund seeks Board reviev/ of

the Administrative Lav/ Judge's (ALJ) order which remanded claim
ant's claim to it for acceptance cind payment of compensation in
addition to time loss benefits, penalties and an attorney's fee.

The majority of the Board, after de novo review, affirms
and adopts the Opinion and Order of the ALJ, a copy of which is
attached hereto and, by this reference, is made a part hereof.

ORD R
The order of the ALJ,' dated August 14, 1978, is affirmed.
Claimant's attorney is hereby granted a 'reasonable attor

ney's fee for his services in connection with this Board review in
the amount of $300, payable by the Fund.

-392-
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wen CABE NO. 75~475 

MARK h'ALTF.RS, CLAIMANT 

FEETIUARY 12, 1979 

J. Mic~ael Starr, Claimant's Atty. 
Sam Ha]l, Jr., Claimant's Atty. 
Dean M.I Phillips, Defense 11.tty. 
Request! for-Review~by Employer 

Reviewed by Boa.rd Members Moore and Phillips. 
I 
I 

I The employer seeks review by the Board of the order of 
the Ad~inistrative Law Judge (ALJ) which granted claimant 96° 
for 30i unscheduled back disability. 

! The issues before the ALJ were extent of permanent par
tial disability and/or the need for vocational rehabilitation. 
Claima~t's cl~im had been closed initially on January 20, 1976 
with ali award of compensation for temporary total disability 
only. lrt was closed a second time on December 19, 1977 and 
again with an a\·.rard of cornpensa tion only for temporary tota 1 
disabi~ity. Claimant contends that he is entitled to an award 
for pe~manent partial disability and also that he should be re
ferred to a program of vocational iehabilitation. 

Claimant suffered a compensable injury on September 15, 
1975 when he hurt his back pulling on a core block with a picaroon. 
The inj:ury was diagnosed as an acute lumbosacral strain. Claimant 
received treatment at the emergency room of the Douqlas Community 
Hos pi ta11 and also was treated conservatively by Dr. Gombart. His 

I 

~5~~ W~~ lh~h closed by lhe firsl ~elermlnatlon Order whlch granted 
claima~t compensation for temporary total disability from September 
16 thrdugh November 2, 1975. 

I Claimant had had an earlier injury and as a result thereof 
had be~n given a lighter job because of the problems resulting 
therefr'.om. Claimant had a very poor record of ·attendance at work 
and in August 1975 he was officially warned that his absenteeism 
might cause action to be taken if he did not improve his work rec
ord. A~ a result claimant quit his job. 

l 
! In January 1976 Dr. Woolpert became claimant's pri-
' mary tr;ea ting physician. and has continued to treat claimant 

s inc{~ the. t time. 

I On November 10, 1976 claimant was examined by the phy
siciansi at the Orthopaedic Consultants who indicated that claim
ant was! having problems with his obesity, his lumbar strain by 
history. and they suspected fun~tional overlay. They felt claim
ant wasl in need of further treatment and recom .. 11ended that he be 

I 

I #

WCD CASE NO 78^475 F SmRY 12, 1Q7Q
MARK WALT RS, CLAIMANT
J. Michael Starr, Claimant's Atty.
Sam Hall, Jr., Claimant's Atty.
Dean M.j Phillips, Defense Atty.
Request for-Review-by  mployer

Reviewed by Board Members Moore and Phillips.
I The employer seeks review by the Board of the order

the Administrative Law Judge (ALJ) which granted claimant 96
for 30% unscheduled back disability.

of

I The issues before the ALJ were extent of permanent par
tial disability and/or the need for vocational rehabilitation.
Claimant's claim had been closed initially on January 20, 1976
with an av;ard of compensation for temporary total disability-
only. |It was closed a second time on December 19, 1977 and
again with an av;ard of compensation only for tem.porary totaldisabillity. Claimant contends that he is entitled to an award
for permanent partial disability and also that he should be re
ferred to a program of vocational' rehabilitation.

Claimant suffered a compensable injury on September 15,
1975 when he hurt his back pulling on a core block with a picaroon.The inj|ury was diagnosed as an acute lumbosacral strain. Claimant
received ti'eatment at the emergency room of the Douglas CommunityHospita|l and also was treated conservatively by Dr. Gombart. His
CS5S W&'5 then closed hy the First ^etermination Order which granted
claimant compensation for temporary total disability from September
16 through November 2, 1975.

Claimant had had an earlier injury and as a result thereof
had been given a lighter job because of the problems resulting
therefrom. Claimant had a very poor record of attendance at work
and in August 1975 he was officially warned that his absenteeism
might cause action to be taken if he did not improve his work rec
ord. As a result claimant quit his job.

In January 1976 Dr. Woolpert became claimant's pri
mary treating physician, and has continued to treat claimiant
since that time.

On November 10, 1976 claimant v;as examined by the phy
sicians) at the Orthopaedic Consultants who indicated that claim
ant was
history
ant was

having problems with his obesity, his lumbar strain by
and they suspected functional overlay. They felt claim-
in need of further treatment and recoiimended that he be

-39 3-



        
          

        
         
        

        
            

       
         
          
         

         
    

         
         
    

         
        

        
          
            
         

       
         
         

         
          

     
           

          
             
          
          

         
    

         
           

          
    

        
            

         

to the Callahan Center for psychological examination 
and a general body condition and overall back evaluation and, 
finally, job placement. They believed claimant shoul.d not re
turn to his same occupation without limitations: he could re
turn to some types of jobs with some limitations. 

Claimant was referred to the Callahan Center on Feb
rua1:y 16, 1977. On March 1, 1977 it was reported that claimant 
had a chronic lumbosacral strain, an anxiety reacti.on,·exogen
ous obesity and hypoglycemia by history. The discharge summary, 
dated Nove111J)er 12, 19 77, indicated the same findings and re-

fQYfQd ol~imrrnt to a field 5~rY1~~~ 99ordinator for selective 
job placement. They advised claimant to try to obtain treat-

·ment for his weight problem. 

·The ALJ found that claimant was less than cooperative 
while at Callahan Center and during counseling with the s~r
vice coordinator for job placement. 

His claim was again closed by the second Determination 
Order which granted claimant compensation for temporary total 
disability from October 25, 1976 through October 12, 1977. 
This was based primarily upon· Dr. Woolpert 1 s report of October 
12, 1977 which stated that due to the length of time of treat
ment claimant's case probably should be closed and claimant's 
_condition considered medically stationary. He suggested, if 

• 

possible, claimant would be helped by rehabilitation or job Q\ 
pJ.acement. There was no indication that claimant needed further · • 
treatment. 

On April.17, 1978 a non-~eferral was issued based upon 
the opinion of the evaluation team ~t Callahan Center which in
cheated that claimant possessed marketable skills. 

The ALJ found that claimant was 27 years old and had 
commenced but not finished the 12th grade. Except for trying 
to cut wood for a couple of days, claimant had not worked since 
he quit his employment with the employer. Clairnant 1 s wife is 
on vocational rehabilitation at the present time due to an in
dustrial injury and her temporary total disability payments are 

lhe only incom~ tlaimAnt hag_ 

The ALJ found that claimant's work history showed no 
specific training in any field of endeavor and his past work 
has consisted of hard unskilled labor. Claim~nt is still under 
the care of Dr. Woolpert. 

Claimant contends that if he appeared to be uncoopera
tive at Callahan Center it was because they did not offer him 
trca.tment which had been recommended by his doctor. He also 
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referred to the Callahan Center for psychological examination
and a general body condition and overall back evaluation and,
finally, job placement. They believed claimant shoul.d not re
turn to his same occupation without limitations; he could re
turn to some types of jobs with some limitations.

Claimant was referred to the Callahan Center on Feb
ruary 16, 1977. On March 1, 1977 it was reported that claimant
had a chronic lumbosacral strain, an anxiety reaction,'exogen
ous obesity and hypoglycemia by history. The discharge summary,
dated NovemJ^er 12, 1977, indicated the same findings and re-
fOrrQd Glslmant to a Field SerYi«?s cpordinator for selective
job placement. They advised claimant to try to obtain treat
ment for his weight problem.

The ALJ found that claimant was less than cooperative
while at Callahan Center and during counseling with the ser
vice coordinator for job placement.

His claim was again closed by the second Determination
Order which granted claimant compensation for temporary total
disability from October 25, 1976 through October 12, 1977.
This was based primarily upon- Dr. Woolpert's report of October
12, 1977 which stated that due to the length of time of treat
ment claimant's case probably should be closed and claimant's
.condition considered medically stationary. He suggested, if
possible, claimant v;ould be helped by rehabilitation or job
placement. There was no indication that claimant needed further
treatment.

On April,17, 1978 a non-referral was issued based upon
the opinion of the evaluation team at Callahan Center which in
dicated that claimant possessed marketable skills.

The ALJ found that claimant was 27 years old and had
coiTimenced but not finished the 12th grade.  xcept for trying
to cut vjood for a couple of days, claimant had not worked since
he quit his employment with the employer. Claimant's wife is
on vocational rehabilitation at the present time due to an in
dustrial injury and her temporary total disability payments are
the only income dlAimaht has.

The ALJ found that claimant's work history showed no
specific training in any field of endeavor and his past work
has consisted of hard unskilled labor. Claimant is still under
the care of Dr. W'oolpert.

Claimant contends that if he appeared to be uncoopera
tive at Callahan Center it was because they did not offer him
treatment which had been recommended by his doctor. He also

-394-
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said Ile ftnd his wife were having ·marital problems but that they 
probablylwere a result of his overall state of mind which was 
inf l u<:~nc~ d · by his industrial injury. . 

]The ALJ found that claimant had many problems which he 
would have to learn to live with. He found no evidence of abuse 
of di~;cr~tion on the part of the Workers 1 Compensation Depirtment 
in not riferring claimant to an authorized program of vocational 
rehabilitation. Although claimant has no specific skills, he 
was not ~o restricted in his work backaround that he could not 
do many types of unskilled labor irt mifls or plywood plints nor 
was he foreclosed from returning to such types of work. 

[with regard to claimant 1 ~ ,contention ihat he is entitled 
to an a1vard of compensation for permanent partial disabi1i ty, 
the ALJ.iound the evidence indicated claimant had suffered a 
loss cf ~arning capacity. With the limitations placed upon his 
work act~vities by his own treating physicianr by the ph:/sicians 
at the O~thopaedic Consultants and by the doctors at Callahan 
Center, it was obvious that claimant had a chronic low back con-
di ti on wh.tch- w 111 df f~ct him t.Jrn IQ Qt of hi g li f~ ·~nd certainly 
after coJsidering his work background, will affect his abiiity 
to earn d living by restrkting the types of work to which he 
can retu~n. Based upon such finding the ALJ concluded that 
claimant l~~o~ld be granted an award of 96° for 30% unscheduled 
back d1saD1l1. ty . 

The Board, on de novo review, finds that the medical 
evidence does not indicate that t.he claimant has suff,2rc:-cd that 
great a loss in his earning capacity. The evaluation team at 
the Calldhan Center indicated thai the claimant possessed mar
ketable !skills.- This was· the basis for the non-referral. 
While this may not be completely true, it is indicated by the 
evidence lthat there are many types of work to which claimant 
can ietur~ and that in the light of his work.background, his 
industriall injury has not, because of the limitations iwposed 
upon his ~ork activities as a result thereof, greatly affected 
his wa,Je ,earning capacity. 

I 
The Board concludes that clairnant would be adequately 

compensat~d for this loss of wage earning capacity by an award 
of 64° fot 20% unscheduled back disability. 

I 
ORDER 

I· 
The order of the ALJ, dated July 11, 1978, is modified. 

I . 
Claimant is awarded 64° for 20% unscheduled low back 

disabilit~. This award is in lieu of the award granted by the 
l\.LJ' s ord9r. which in all other respects is affirmed. 

.,. 

m

m

said he and his v/ife were having 'marital problems but that they
probablyl were a result of his overall state of mind wriich was
influenced■ by his industirial injury.

The ALJ found that claimant had many problems which he
would have to learn to live with. He found no evidence of abuse
of discretion on the part of the Workers' Compensation Department
in not referring claimant to an authorized program of vocational
rehabilitation. Although claimant has no specific skills, he
was not so restricted in his work background that he could notdo many types of unskilled labor in mills or plywood plants nor
was he foreclosed from returning to such types of work.

With regard to claimant's contention that he is entitled
to an award of compensation for permanent partial disability,
the ALJ found the evidence indicated claimant had suffered a
loss cf earning capacity. With the limitations placed upon his
work activities by his own treating physician, by the physicians
at the Orthopaedic Consultants and by the doctors at Callahan
Center, it vjas obvious that claimant had a chronic low back con-(3it-ion wijich'will affect him tliQ rast of hiS'Ilfs shd certainly
after considering his work background, v;ill affect his ability
to earn a living by restricting the types of work to which he
can return. Based upon such finding the ALJ concluded thatclaimant jshould be granted an award of 96° for 30% unscheduled
back disability.

eviaenceqreat a 1
The Board, on de novo review, finds that the medical
does not indicate that the^ claimant has suffered that
OSS in his earning capacity. The evaluation team at

the Callahan Center indicated that the claimant possessed mar
ketable skills.- This was the basis for the non-referral.
While this may not be completely true, it is indicated by theevidence |that there are many types of work to which claimant
can return and that in the light of his work,background, his
industrial! injury has not, because of the limitations imposed
upon his vjork activities as a result thereof, greatly affectedhis wage 'earning capacity.

The Board concludes that claimant v/ould be adequately
compenfjated for this loss of wage earning capacity by an award
of 64° for 20% unscheduled back disability.

ORD R
The order of the ALJ, dated July 11, 1978, is modified
Claimant is awarded 64° for 20% unscheduled low back

disability. This award is in lieu of the award granted by the
ALJ ‘ s order, which in all other respects .is affirmed.

5 S
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CASE NO. 78--2237 FEBRUARY 12, 197.9 

PAMELA M. h1ALTERS, CLAIMANT 
McMenamin, Joseph, Herrell & Paulsont 

Claimant's Attys. 
Jones, Lang, Klein, Wolf & Smith, 

Defense Attys. 
Order Denying Motion for Reconsideration 

On January 12, 1979 the Board entered its Order on 
Revi~w in the above entitled matter which reversed the order 
of"the Administrative Law Judge (ALJ) dated August 11, 1978 
in its entirety. 

On January 29, -1979 the Board received from claimant,· 
by and through her attorney, a motion to reconsider said Order 
on Review, stating that new evidence had been discovered since 
the entry of the order of the ALJ which was not previously 
available. The motion also requested reconsideration be allowed 
on the merits of the appeal. 

The Board finds that the new evidence consists of a 
report from Dr. Slocum which, although made after the entry of 
the order of the ALJ, could have been obtainable and offered 
at the time of the hearing. 'rherefore, there is no justifica
iion for reconsidering its Order on.Review based upon that re
port. 

With regard to the request to reconsider the Order on 
Review on the merits itself, the Board still considers the 
l'ILJ's interpretation of OAR 436-69-130 relating to elective 

surgery lo be i"~o~r~~t. 

The Board concludes that nothing contained in the docu
ments attached to the motion for reconsideration of its Order 
on Review justifies granting the motion. 

ORDER 

The motion to reconsider the Board I s Order 011 Review en
tered in the above entitled matter on January 12, 1979 is denied. 

-396-
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WCB CASE NO 73-2237 FEBRUARY 12, 1979

PAMELA M WALTERS, CLAIMANT
McMen^imin, Joseph, Herrell & Paulson,

Claimant's Attys 
Jones, Lang, Klein, Wolf & Smith,

Defense Attys 
Order Denying Motion for Reconsideration

On January 12, 1979 tiie Board entered its Order on 
Review in the above entitled matter which reversed the order
of'the 7w3ministrative Law Judge (ALJ) dated August 11, 1978 
in its entirety 

On January 29,-1979 the Board received from claimant,
by and through her attorney, a motion to reconsider said Order
on Reviev', stating that new’ evidence had been discovered since
the entry of the order of the ALJ wdiich was not previously
available The motion also requested reconsideration be allowed
on the m erits of the appeal 

The Board finds that the new evidence consists of a
report from Dr Slocum which, although made after the entry of
the order of the ALJ, could have been obtainable and offered
at the time of the hearing Therefore, there is no justifica
tion for reconsidering its Order on Review based upon that re
port  

With regard to the request to reconsider the Order on
Review on the merits itself, the Board still considers the 
ALJ' s interpretation of OAiR 4 36-69-130 relating to elective
surgery to be  

The Board concludes that nothing contained in the docu-
meiits attached to the motion for reconsideration of its Order
on Review justifies granting the motion 

ORDER
The motion to reconsider the Board's Order on Reviev; en

tered in the above entitled matter on January 12, 1979 is denied

m
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WCB CASE NO. 77-7997 

EDW]1RD l S. \'JARD I CLAIMANT 
Haro1a1w. Adams, Claimant 1 s Atty. 

I 

Southet, Spaulding, Kinsey, Williamson 
& Schwabe, Defense Attys. 

Reques~ for Review by Claimant 

FEBRUARY 12, 1979 

Reviewed by Board Members Moore and Phillips . 

. Claimant seeks Board review of the Administrative Law 
Judge•~ (ALJ) ord~r which affirmed· the February 13 1 1978 Deter-
minatiqn Order whereby he was granted compensation equal to 32° 
for 10~ unscheduled upper back and neck disability. 

I 

. . I 
Opinion 

I 

and, byl 

I 
I 

I 
I 

The Board, after de nova review, affirms and.adopts the 
and Order of the ALJ, a copy of which is attached hereto 
thi$ ref erenc_e, is made a part hereof ... 

ORDER 

The order of the ALJ, dated July 27, 1978, is affirmed. 

WCB CASE NO. 77-3149- FEBRUARY 12, 1979 

LEONARD L. WEBBER, CLAIMANT 
Tom He~frich, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Southei, Spaulding, Kinsey, Williamson 

I 

& Schwabe, Defense Attys. 
Reques~ for Review by the SAIF 

I 

I 
I 

Reviewed by Board Members Moore and Phillips. 

I The State Accident Insurance Fund seeks Board review 
of the ~dministrative Law Judge's {ALJ) order which remanded 
claimant's aggravation claim to it for ac6eptance and payment 
of comp~nsation to which he is entitled; 

i 
! The Board, after de novo, review, affirms and adopts the 

Opinion 1 and Order of the ALJ, a copy of which is attached hereto 
and, by this reference, is made a part hereof. 

. i 
I 
I 

l 
I 

ORDER 

The order of .the ALJ, dated August 4, 1978, is affirmed. 
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■| WCB CAS NO. 77-7997 F BRUARY 12, 1979
EDWARojs VJARD, CLAIMANT
HaroIdjW. Adams, Claimant's Atty.
Souther, Spaulding, Kinsey, Williamson

& Schwabe, Defense Attys.
Request for Review by Claimant

Reviewed by Board Members Moore and Phillips.
Claimant seeks Board review of the Administrative Law

Judge's (ALJ) order which affirmed’ the February 13^ 1978 Deter
mination Order whereby he was granted compensation equal to 32®
for 10%' unscheduled upper back and neck disability.

The Board, after de novo review, affirms and adopts the
Opinion and Order of the ALJ, a copy of which is attached hereto
and, by this reference, is made a part hereof. ..

ORD R
The order of the ALJ, dated July 27, 1978, is affirmed.

WCB CAS NO. 77-3149 F BRUARY 12, 1979
L ONARD L. W BB R, CLAIMANT
Tom Helfrich, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Souther, Spaulding, Kinsey, Williamson

& Schwabe, Defense Attys.
Request: for Reviev; by the SAIF

j Reviewed by Board Members Moore and Phillips.
The State Accident Insurance Fund seeks Board review

of the Administrative Law Judge's (ALJ) order which remanded-
claimant's aggravation claim to it for acceptance and payment
of compensation to which he is entitled.'

Opinion
and, by

The Board, after de novo review, affirms and adopts the
and Order of the ALJ, a copy of which is attached hereto
this reference, is made a part hereof.

ORD R
The order of the ALJ, dated August 4, 1978, is affirmed

-397-
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attorney is hereby granted a reasonable attor
ney's fee for his services in connection with this Board· review Q\, 
in the amount of $200, payable by the State Accident Insurance • 
Fund. 

WCB CASE NO. 78-36 

JUDY J. WHITE, CLAIMANT 
Welch, Bruun, Green & Caruso, 

Claimant's Attys. 
Souther, Spaulding, Kinsey, Williamson 

& Schwabe, Defense Attys. 
Request for Review by Employer 

FEBRUARY 12, 1979 

Reviewed by Board Members Moore and Phillips. 

The employer seeks Board ·review of that portion of the 
Administrative Law Judge's (ALJ) order which granted claimant 
compensation equal to 80° for 25% unscheduled disability. 

The Board, after de novo review, affirM~ and adopt£ th@ 
Opinion and Order of the ALJ, a copy of which is attached hereto 
and, by this reference, is made a part hereof. 

ORDER 

The order of the ALJ, dated September 13, 1978, is af-
finned. 

Claimant's attorney is hereby granted a reasonable attor
ney's fee for his services in connection with this Board review 
in the amount of $250, payable by the carrier. 

WCB CASE NO. 77-5955 

RUDOLPH BEF.M:i~N, CLAIMANT 
Evohl F. Malagon, Claimant's Atty. 
Jones, ·Lang, Klein, Wolf & Smith, 

Defense Attys. 
Request for Review by Employer 

FEBRUARY 14, 1979 

Reviewed by Board Members Moore and Phillips. 

-398- • 

Claimant's attorney is hereby granted a reasonable attor
ney's fee for his services in connection with this Board review
in the amount of $200, payable by the State Accident Insurance
Fund.

F BRUARY 12, 1979WCB CAS NO. 78-36y
JUDY J. WHIT , CLAIMANT
Welch, Bruun, Green & Caruso,
Claimant’s Attys.

Souther, Spaulding, Kinsey, Williamson
& Schwabe, Defense Attys.

Request for Review by  mployer

Reviewed by Board Members Moore and Phillips.
The employer seeks Board review of that portion of the

Administrative Law Judge's (ALJ) order which granted claimant
compensation equal- to 80° for 25% unscheduled disability.

The Board, after de novo review, affii^WS ddOptS th@
Opinion and Order of the ALJ, a copy of which is attached hereto
and, by this reference, is made a part hereof.

ORD R
The order of the ALJ, dated September 13, 1978, is af

firmed .

<1

Claimant's attorney is hereby granted a reasonable attor
ney's fee for his services in connection with this Board review
in the amount of $250, payable by the carrier.

WCB CAS NO. 77-5955 F BRUARY 14, 1979
RUDOLPH B  MAN, CLAIMANT
 vohl F. Malagon, Claimant's Atty.
Jones, Lang, Klein, Wolf & Smith,

Defense Attys.
Request for Review by  mployer

Reviev/ed by Board Members Moore and Phillips.

m

-398-



         
         

         
         
           

        
           

        
           

         
           

           
           

           
           

          
         
             
 
           

             
          

        
         

        
           

          
           
            
         

        
           

          
 

    
    

    
    

      
    

     
     

        

      
       
      

      
       

       
       

      
      

I. 
i 
I 
! 

. ~ t 
! 
I 

.; The employer seeks Board review of the Administrative 
Law Judge's (ALJ) order which directed its carrier, Employee 
Benefits Insurance Company, because of its delay in paying cer
tain medical bills incurred by claimant, to pay claimant's at
torney! $500 attorney's fee. It also granted claimant 96° foi. 
30% uns6heduled low back disability and awarded claimant's attor-

1 • • 

ney an ~dditional attorney's fee equal to 25% of the additional 
compensi:tion, payable out of said compensation as paid; pro
vided the total attorney's fee should not exceed the sum of 
$2,000., 

! Claimant ... ~.-~t"f.ered a compensa.ble injury on December 15, 
.1977 when he slipped and fell on his back. Claimant lost con
sciousn~ss for a period of time but when he recovered he con
tinuE!d to work. The following day his symptoms were worse and 
he quit'work. He first wa~ treated by Dr. Dobbs who diagnosed 

I -
a low back problem. Claimant was then referred to Dr. Hazel 
from wh6m he received conservative treatment and then came under 
the medi.cal care of Dr. Butts, a chiropractic physician. Claim
ant haslbeen under the treatment of Dr. Butts since October 10, 
1911. I -

I 
,· 
I Dr. Butts submitted his bills to the carrier (EBI) and 

a conflict arose as to what bills should be paid and the matter 
was refirred.to·Dr. Crothers, Medical Director of the Workers' 
Compensktion Department. Dr. Crothers, on January 19, 1978, 
issued 1 letter to EBI telling it what to pay. 

I 
) Notwithstanding Dr. Crothers' letter, EBI still did not 

pay the 1 bills and eventually the matter was submitted to the 
Oregon ~tate Board of Chiropractors for a ruling. However, at 
the h,earing, it was decided between Dr. Crothers and Dr. Butts 
that th~ matter should be settled based upon a report of the 
peer committee. This committee recommended the payment for the 
cervicai spine x-ray, the pathological treatment received from 
Dr. But~s, but stated that the frequency of his treatment was 
excessive, therefore, an agreement was made for a reduction in 
his bili. 

j EBI testified that it was unable to completely under
stand Dr. Crothers' letter and that was the reason for their 
non-compliance with his di rec ti ve. The P.~LJ found that Dr. 
Crother~• letter was quite clear and the explanation by EBI 
of why it had paid nothing to Dr. Butts appeared· to be quest
ionable~ however, there was no evidence that Dr. Butts had 
ever ta~en any action against the claimant with regard to pay
ing the. bills. Dr. Butts continued to treat claimant and the 
complaint with respect to the payment of the bills was sdlely 
between! Dr. Butts and EBI. 

-399-

# ; The employer seeks Board review of the Administrative
Law Judge's (ALJ) order which directed its carrier.  mployee
Benefits Insurance Company, because of its delay in paying cer
tain medical bills incurred by claimant, to pay claimant's at
torney a $500 attorney's fee. It also granted claimant 96° for
30% unscheduled low back disability and awarded claimant's attor
ney an additional attorney's fee equal to 25% of the additional
compensation, payable out of said compensation as paid; pro
vided the total attorney's fee should not exceed the sum of
$2,000.;

Claimant .suffered a compensable injury on December 15,
1977 when he slipped and fell on his back. Claimant lost con
sciousness for a period of time but when he recovered he con
tinued to v;ork. The following day his symptoms were worse and
he quit'work. He first was treated by Dr. Dobbs who diagnosed
a low back problem. Claimant was then referred to Dr. Hazel
from whpm he received conservative treatment and then came under
the medical care of Dr. Butts, a chiropractic physician. Claim
ant has been under the treatm.ent of Dr. Butts since October 10,
1977.

#
\ Dr. Butts submitted his bills to the carrier ( BI) and

a conflict arose as to what bills should be paid and the matter
was referred .to Dr. Crothers, Medical Director of the Workers'
Compensation Department. Dr. Crothers, on January 19, 1978,
issued a letter to  BI telling it what to pay.

Notwithstanding Dr. Crothers' letter,  BI still did not
pay the bills and eventually the matter was submitted to the
Oregon State Board of Chiropractors for a ruling. However, at
the hearing, it was decided between Dr. Crothers and Dr. Butts
that the matter should be settled based upon a report of the
peer coimnittee. This committee recommended the payment for the
cervical spine x-ray, the pathological treatment received from
Dr. Butts, but stated that the frequency of his treatmient was
excessive, therefore, an agreement was made for a reduction in
his bill.

I  BI testified tha
stand Dr. Crothers' letter
non-compliance with his di
Crothers' letter was quite
of why it had paid nothing
ionable', however, there v;a
ever taken any action agai
ing the. bills. Dr. Butts
complaint with respect tobetween! Dr. Butts and  BI.

t it was unable to completely under
and that v;as the reason for their
rective The A LJ found that Dr 
clear and the explanation by EBI
to Dr Butts appeared' to be quest-

s no evidence that Dr Butts had
nst the claim ant with regard to pay-
continued to treat claimant and the
the paym ent of the bills was solely
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ALJ found that the evidence indicated that EBI 
.was careless in the way that it handled the medical bills from -
Dr. Butts. The propriety of the bills was eventually deter-

·mined by a ?eer committee of chiropractors but the ALJ concluded 
that EBI should have at least made some effort to comply with 
the directive from Dr. ·crothers and there was no justification 
for its delay. He felt this justified an award of an attorney's 
fe~ but he did not assess a penalt1. There was no evidence that 
Dr. Butts had ever harassed cl~imant because of the non-payment 
or late pa:yment, therefore, the failure to make payments or the 
delay in making payments to Dr. Butts by EBI did not cause the 
claimant and his family any economic hardship. 

, With respect to the issue of extent of permanent partial 
disability, the ALJ found that the claim had first been closed 
on May 27, 1977 with an award of compensation for temporary total 
disability only. The second Determination Order was. entered on 
May 27, 1978 which granted claimant an awar~ of 32 6 for 10% 
unscheduled low back disability. 

I 

The ALJ found that claimant was not a very impressive 
witness, hrn~'ever, he did go back to work after his claim was 
first closed and claimant's work was ultimately terminated for 
reasons other than his industrial injury. The ALJ concluded 
that apparently claimant was capable of continuing to work as 
a logger although both Dr. Hazel and Dr. Butts stated that 
claimant would have to work with pain if he continued in this 
field of employment. 

The ALJ found that claimant had not cooperated to 
any extent on the- retraining aspect. He refused to go to 
the Callahan Center although he attempted to work with the 
people at Vocational Rehabilitation Division but apparently 
no program was established that was of benefit to claimant. 
The ALJ was unable to determine whose fault this was. 

. The ALJ found claimant had a low back condition which 
would affect his earning capacity, taking into consideration 
claimant' S· age, his work background and his education, to a 
greater extent than the award of 32° which represents 10% of 
the maximGm for unscheduled ~isability would indicate. Claim
ant's primary work has been logging; he has done some welding 
and undoubtedly could go back to some light welding. The ALJ 
found there were also other fields of endeavor that claimant 
could enter and tolerate under his present physical condition, 
but the ALJ concluded that he would be greatly restricted if 
he tried any type of strenuous activity. The ALJ concluded that 
claimant was entitled to an award of 96° which represents 30% 
of the maximum to adequately compensate him for his loss of 
wage earning capacity resulting from the industrial injury. 

-400-
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The ALJ found that the evidence indicated that  BI
.was careless in the way that it handled the medical bills from
Dr. Butts. The propriety of the bills was eventually deter
mined by a peer committee of chiropractors but the ALJ concluded
that  BI should have at least made some effort to comply with
the directive from Dr, 'Crothers and there was no justification
for its delay. He felt this justified an award of an attorney's
fee but he did not assess a penalty. There was no evidence that
Dr. Butts had ever harassed claimant because of the non-payment
or late pa^^ment, therefore, the failure to make payments or the
delay in making payments to Dr. Butts by  BI did not cause the
claimant and his family any economic hardship.

With respect to the issue of extent of permanent partial
disability, the ALJ found that the claim had first been closed
on May 21, 1977 with an award of compensation for temporary total
disability only. The second Determination Order was, entered on
May 21, 1978 which granted claimant an award of 32® for i0%
unscheduled low back disability.

The ALJ found that claimant was not a very impressive
witness, however, he did go back to work after his claim was
first closed and claimant's v;ork was ultimately terminated for
reasons other than his industrial injury. The ALJ concluded
that apparently claimant was capable of continuing to work as
a logger although both Dr. Hazel and Dr. Butts stated that
claimant would have to work with pain if he continued in this
field of employment.

The ALJ found that claimant had not cooperated to
any extent on the- retraining aspect. He refused to go to
the Callahan Center although he attempted to work with the
people at Vocational Rehabilitation Division but apparently
no program was established that was of benefit to claimant.
The ALJ v;as unable to determine whose fault this was.

m

The ALJ found claimant had a low back condition which
would affect his earning capacity, taking into consideration
claimant's- age, his work background and his education, to a
greater extent than the award of 32° which represents 10% of
the maximum for unscheduled disability would indicate. Claim
ant's primary work has been logging; he has done some welding
and' undoubtedly could go back to some light welding. The ALJ
found there were also other fields of endeavor that claimiant
could enter and tolerate under his present physical condition,
but the ALJ concluded that he would be greatly restricted if
he tried any type of strenuous activity. The ALJ concluded that
claimant was entitled to an award of 96° which- represents 30%
of the maximum to adequately compensate him for his loss of
v/ace earning capacity resulting from the industrial injury.

-400-
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I 

, I T~e Board, on• cle no~_s;.~eview I finds that neither the O 

medic a 1 1 evid~nce no_~, ,,_tne, lay:. cvi'denc~ .. supports -~n award of 9 6 . 
The medical evidence indicates that claimant has a low back 
strain;: he also has headaches, setondary to his cervical strain. 
Dr. Haz!21 recommended to EBI that there should be some attempt 
made to! retrain claimant and also stated that claimant would 
lHW~ i;Ql_9:<;?eft ~he ~act that. he is goin9 to h~ve s1mpton,s as-_ 
soc1a.tep w1tn his vigorous life style of logging~ Dr. Hazel 
did not I recommend any physical treatment, surgery, manipulation, 
bracing! or medication would·have any significant effect upon 
claiman 1t' s back condition. He said if claimant chose not to 
be retrp.ined then he woul.1d have to return to his work in the 
wood!3 and simply li ve.rwi th his pain and if it became too great 
he would have to quit and perhaps he would then be mor·e inter-
ested ih retraining~ · 

I -The evidence indicates that claimant has not cooperated 
to a,:iy ,great extent with any retraining program. Furthermor_e, 
claiman~ 1 s doctors have stated that he could return.to his 
former ljob al though he might have some difficulty. 

I j 

f The Board concludes that claimant has not 
great~ loss of potenti~l wage earning capacity as 
liev,2d 1he had. - It believes that c1aiman t would be 
cornpens1ated for this loss of waqe earnina capacity . . . . I . , • ' ., 

suffered as 
the ALJ be
adequately 
by an award 

equal to 48° for 15% unscheduled low back disability. 
I 
f It agrees with the ALJ that an award of $500 attorney's 

fee to claimant 1 s attorney is justified based upon EB~ 1 s fail
ure to ~promptly pay the bi 11s received from Dr. Butts and it 
also ag'rees,.that cJ.-.?:JP1ant is entitle9- to an attorney 1 s fee equal 
to 2 5~ 1af any compens·a tion claimant. ma.v receive' in addition to 

I - . 
that a~arded bv the Determination Order of February 27, 1978 
payablJ out of~said compensation as paid. The ALJ correctly 
limite~ the attorney's fee to a maximum of $2,000, including 
the-$so·o fee. 

fied. 

for 15 
of the 
spects 

I 

I 
I 

I 
I 

ORDER 

The order of the ALJ, dated September 5, 1978, is modi-

Claimant is granted an award of 48° of a maximum of 320' 
unscheduled low hack disability. This award is in lieu 

award granted by the ALJ's order which in all other re-
• ~,....' :::i is a1 r irmec,. 
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I The Board, on de novo review, finds that neither the
medical^ evidence nor _.the - lay-'evidence _ supports an award of 96'^.The medical evidence indicates that claimant has a low back
strain;! he also has headaches, secondary to his cervical strain.
Dr. Hazel recommended to  BI that there should be some attempt
made to,retrain claimant and also stated that claimant would

1r9 ^9cept the fact that he is going to have symptons as
sociate.! v/ith his vigorous life style of logging. Dr. Hazel
did not| recommend any physical treatment, surgery, manipulation,
bracingl or medication would- have any significant effect upon
claiman|t’s back condition. He said if claimant chose not to
be retrained then he woul^d have to return to his work in the
woods and simply live-with his pain and if it became too greathe woul|d have to quit and perhaps he would then be more inter
ested in retraining.

The evidence indicates that claimant has not cooperated
to any great extent with any retraining program. Furthermore,
claiman't's doctors have stated that he could return’to his
former ,job although he might have some difficulty.

s
The Board concludes that claimant has not suffered as

great a| loss of potential wage earning capacity as the ALJ be
lieved he had. It believes that claimant would be adequately
cpmpens'ated for this .loss of w^aq■e earning capacity by an award
equal to 48° for 15% unscheduled low back disability.

( It agrees '■with the ALJ that an award of $500 attorney'sfee to 'claimant's attorney is justified based upon FBI's fail
ure to promptly pay the bills received from Dr. Butts and it
also agreesthat claimant is entitled to an attorney's fee equal
to 2 5% Jof any compensation claimant mLay receive in addition to
that awarded by the Determination Order of February 27, 1978
payable out of said comipensation a.s paid. The ALJ correctly
limited the attorney's fee to a m.aximumr of $2,000, including
the-$500 fee.

ORD R
The order of the ALJ, dated September 5, 1978, is modi

fied.
Claimant is granted an award of 48° of a rnaximumi of 320'

for 15% unscheduled low back disability. This av/ard is in lieu
of the [award granted by the ALJ's order which in all other re
spects [is affirmed.
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CREASEY, CLAIMANT 
Doblie, Bischoff & Murray, Claimant's 

Attys. 
Roger R. Warren, Defense Atty. 
Request for Review by Claimant 

fBBRUARY 141 1~73 

Reviewed by Board .Members Moore and Phillips. 

Claimant seeks Board review of the Administrative Law 
Judge's (ALJ) order which affirmed the Determination,Order 
dated September 16, 1977. This award granted claimant no com
pensation for permanent partial disability in addition to the· 
48° ·tor 15% unscheduled back disability previously granted 
claimant by an earlier Determination Order. 

In line two of the first paragraph on pag~ two of the 
ALJ;s order the date should be May 19, 1976 rather than May 19, 
1975; in the sixth line of the first incomplete paragraph on page 
four the year should be 1977 not 1973 and in the seventh line of 
the first full paragraph on page four the date should be May 1976 
instead of June 1977. 

With the exception of the above corrections, the Board, 
after de nova review, affirms and adopts as its own the order of 
the ALJ dated July 19, 1918, a copy of which is attached hereto 
and, by this reference, 1s made a part hereof. 

ORDER 

The o~der of the ALJ, dated July 19, 1978, 1s affirmed. 

WCB CASE NO. 77-5424 

RAYMOND CURTIS, CLAIMANT 
Pozzi, Wilson, Atchison, Kahn & 

O'Leary, Claimant's Attys. 
Tooze, Kerr, Peterson, Marshall 

& Shenker, Defense Attys. 
Request for Review by Claimant 

FEBRUARY 14, 1979 

Reviewed by Board Merrbers Moore and Phillips .. 
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MICHA L CR AS Y, CLAimNT
Doblie, Bischoff & Murray, Claimant’s

Attys.
Roger R. Warren, Defense Atty.
Request for Review by Claimant

FEBRUARY 14; 1373

Reviewed by Board Members Moore and Phillips.
Claimant seeks Board review of the Administrative Law

Judge's (ALJ) order which affirmed the Determination^Order
dated September 16, 1977. This award granted claimant no com
pensation for permanent partial disability in addition to the
4S° 'for 15% unscheduled back disability previously granted
claimant by an earlier Determination Order.

In line two of the first paragraph on page two of the
ALJ's' order the date should be May 19, 1976 rather than May 19,
1975; in the sixth line of the first incomplete paragraph on page
four the year should be 1977 not 1973 and in the seventh line of
the first full paragraph on page four the date should be May 1976
instead of June 1977.

With the exception of the above corrections, the' Board,
after de novo reviev;, affirms and adopts as its own the order of
the ALJ dated July 19, 1978, a copy of which is attached hereto
and, by this reference, is mtade a part hereof.

ORD R
The order of the ALJ, dated July 19,' 1978, is affirmed.

VJCB CAS NO. 77-5424 F BRUARY 14, 1979
RAYMOND CURTIS, CLAI?4ANT
Pozzi, Wilson, Atchison, Kahn &

O'Leary, Claimant's Attys.
Tooze, Kerr, Peterson, Marshall

& Shenker, Defense Attys.
Request for Review by Claimant

Reviewed by Board Members Moore and Phillips  
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'Claimant seeks review by the Board of the order of 
I 

the li.drninistra tive Law Judge (ALJ), which grunted him an addi-
tional 8d 0 for unscheduled low back and t~aumatic neurosis 
disabil~ty, g"iving cla"ll71ant a total award"-of 196° or 60~ of 
the maxi~um for unscheduled disability. Claimant contends 
he is peimanently and totally disabled. 

iClaimant suffered multiple injuries on March 4, 1974 
when he fell from a ladder. He was first treated conservatively 
by Dr. Rirey and then referred to Callahan Center where a chronic 
low backistrain, probably only mild, was diagnosed together with 
disc deg~neration at L3-4-5-Sl levels, with minimal osteoarthri
tis in the lumbrrr spine. No evidence of a herniated int~rverte
bral disc or nerve root compression was discovered but there 
was scme'emotional overlay with apparent anxiety tension state. 

I 

At the time of the examination it was determined that cialmanl 
I 

had an acute upper respiratory infection and had a body temper-
ature of,100°. No treatment for the low back condition was rec
ommenced: except a progressive exerci.se program; no surgery was 
indicated, however, a job change was adviseable. 

I 

[Claimant was later seen at the Orthopaedic Consultants. 
Their report dated March 1, 1977 indicated basically the same 
findings las those made by the physicians at the Callahan Center. 

jclaimant was referred to Dr. Quan, a psychiatrist, who 
reported!on April 7, 1977 a finding of acute neurosis, chronic, 
moderate1with possible conversion featurEs. On November 7, 
1977 Dr. :Quan opined that claimant's refusal to undergo reha
bilitati6n and psychiatric treatment was volttional and not 
the result of a psychiatric disorder. He believed that the 
claimant! could return to the same occupation with some limita
tions an~ that the 3bsence of good motivation was easily demon
strated by claim5nt. There was nothing in his examination of 
claimant! to indicate an an:-::iety neurosis so sev,2re it would pre
vent cla~mant from exercising his free will regarding psychia
tric treatment; he did not know whether claimant's refusal of 
such tre~tment was or was not because he wanted to continbe his 

' I symp-coms1. 
i 

On May 23, 1977 Dr. Henson, also a psychiatrist, diag
nosed "neurosis, anxiety type with conversion, toge-i:her with 
"situatibnal reaction of adult life, depression, moderate de
gree". 

! On July 28, 1977 Dr. Rarey filed a closing report which 
indica.ted claimant's complete body health had deteriorated since 
the injury and he would be unable to perform any normal duties 
and was ~ompletely disabled. As a result of this report the De
terminabion Order dateci August 8, 1977 was issued which awarded 
claim:1.nt: 112° for 35i low back and traumatic neurosis unsc~cd
uled disability. 

-403-
f 

^Claimant seeks review by the Board of the order of
the Administrative Law Judge (ALJ),which granted him an addi
tional 80° for unscheduled low back and traumatic neurosis
disability, giving claimant a total award“of 196° or 60% of
the maximum for unscheduled disability. Claimant contends
he is permanently and totally disabled.

IClaimant suffered multiple injuries on March 4, 1974
v.'hen he fell from a ladder. He was first treated conservatively
by Dr. Rarey and then referred to Callahan Center where a chronic
low back (strain, probably only mild, was diagnosed together v;ith
disc degeneration at L3-4-5-S1 levels, v/ith minimal osteoarthri
tis in the lumbar spine. No evidence of a herniated interverte
bral disc or nerve root compression was discovered but there
was semejemotional overlay with apparent anxiety tension state.
At the time of the examination it was determined that claimant
had an acute upper respiratory infection and had a body temper
ature of:100°. No treatment for the low back condition was rec
ommended ; except a progressive exercise program; no surgery was
indicated, however, a job change was adviseable.

iClaimant was later seen at the Orthopaedic Consultants.
Their report dated March 1, 1977 indicated basically the same
findings[as those made by the physicians at the Callahan Center.

IClaimant was referred to Dr. Quan, a psychiatrist, v/horeported|on April 7, 1977 a finding of acute neurosis, chronic,
moderate 1 v;ith possible conversion features. On November 7,
1977 Dr.lQuan opined that claimant's refusal to undergo reha
bilitation and psychiatric treatment was volitional and not
the result of a psychiatric disorder. He believed that theclaimant| could return to the same occupation v;ith some limita
tions and that the absence of good motivation was easily demon
strated by claimant. There was nothing in his examination ofclaimanti to indicate an anxiety neurosis so severe it v;ould pre
vent claimant from exercising his free will regarding psychia
tric treatment; he did not know whether claimant's refusal ofsuch tre'atm.ent was or was not because he wanted to continue his
symptoms!.

nosed
"situa
gree".

On May 23, 1977 Dr. Henson, also a psychiatrist, diag-
"neurosis, anxiety type with conversion, together with
tional reaction of adult life, depression, moderate de-

m

i On July 28, 1977 Dr. Rarey filed a closing report which
indicated claimant's complete body health had deteriorated since
the injury and he would be unable to perform any normal duties
and was completely disabled. As a result of this report the De-
term.ination Order dated August 8, 1977 was issued which awarded
claimant 112° for 35% lov; back and traumatic neurosis unsched
uled disability.
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Dr. Rarey indicated claimant's back ail
ment had triggered problems in his lower bowel and that he had 
been adVised to have his teeth extracted and he repeated that 
claimant was completely disabled and not able to e~rn a living. 

Claimant is 49 years old and has an eighth grade educa
tion. His early work background consists of-picking turkeys, 
auto painting and working in a service station. In 1947 he 
became a sh~et metal worker and continued to do such work·until 

his injury. 

The ALJ found that claimant was essentially credible 
and that he was not a malingerer. I!e found that claimant had 
substantial impairment. directly related to his industrial in
jury and he also had severe neurosis which .was traceable to the 
injury. The ALJ found that c~aimant had objective medical find
ings and that his psychopathology has had an impact on his symp
toms and limitations. The medical evidence established that 
claimant had to restrict his work to light or sedentary.work and 
that he could no longer return to sheet metal work or similar 
work. He also has a fear of further injury which the ALJ found 
to be :justified. 

The ALJ concluded that claimant did not prove by a 
preponderance of the medical evidence that he was permanently 
and totally disabled, however, he had suffered a permanent 
lo~~ of WJQQ QJrning CJPJOity which wag g~~~~l~ lhA½ ~hal for 
which he had been awarded 112°. After taking into account 
claimant's age, education, training, experience and potential 
together with his physical injuiy residuals, the ALJ concluded 
claimant was entitled to an award of 192° to adequately com
pensate him for this loss of wage earning capacity. In reach
ing this conclusion the ALJ gave recognition to the fact that 
claimant was reluctant to seek psychiatric treatment and had 
also failed to follow through on possible retraining. 

The Board, on de nova review, concurs in the findings 
and conclusions of the ALJ with respect to claimant's extent 
of permanent partial disability. There was also an issue of 
the employer's responsibili for the payment of claimant's 
mileage from his home to Baker, Oregon to receive chiropractic 
treatment presented to the ALJ at the hearing; however, this 
issue was not raised on review and will no~ be dealt with by 
this order. 

ORDER 

The order of the ALJ, dated March 23, 1978, is affirmed . 
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SubsequGntl.y, Dr. Rarey indicated claimant's back ail
ment had triggered problems in his lov7er bowel and that he had
been advised to have his teeth extracted and he repeated that
claimant v;as completely disabled and not able to earn a living.

Claimant'is 49 years old and has an eighth grade educa
tion. His early v;ork background consists of-picking turkeys,
auto painting and working in a service station. In 1947 he
became a sheet metal worker and continued to do such work-until
his injury.

The ALJ found that claima
and that he v;as not a malingerer,
substantial impairment- directly re
jury and he also had severe neuros
injury. The ALJ found that c?L-aima
ings and that his psychopathology
toms and limitations. The medical
claimant had to restrict his work
that he could no longer return to
work. He also has a fear of furth
to be justified.

nt v;as essentially credible
He found that claimant had
lated to his industrial in
is which .was traceable to the
nt had objective medical find-
has had an impact on his symp-
evidence established that

to light or sedentary - v;ork and
sheet metal work or similar
er injury v;hich the ALJ found

The ALJ concluded that claimant did not prove by a
preponderance of the medical evidence that he was permanently
and totally disabled, hov;ever, he had suffered a permanent
lOE of wjcjQ Qjrnincj oopaaity union uas thdn fKat for
which he had been aw’arded 112°. 7-^fter taking into account
claimant's age, education, training, experience and potential
together with his physical injury residuals, the ALJ concludedclaim.ant was entitled to an award of 192° to adequately com
pensate him for this loss of wage earning capacity. In reach
ing this conclusion the ALJ gave recognition to the fact that
claimant v;as reluctant to seek psychiatric treatment and had
also failed to follow through on possible retraining.

The Board, on de novo review, concurs in the findings
and conclusions of the ALJ \s'ith respect to claim.ant's extent
of permanent partial disability. There was also an issue of
the employer's responsibility for the payment of claimant's
mileage from his home to Baker, Oregon to receive chiropractic
treatment presented to the ALJ at the hearing; however, this
issue was not raised on review and V7ill not be dealt with by
this order.

ORDER
The order of the ALJ, dated March 23, 1978, is affirmed

m
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web CASE NO. 17~7822 

JOHN DILWORTH, CLAIMANT 
D. Rich~rd Hammersley, Claimant's Atty. 
Sl\IF _, Legal "Services ;•;"Defense Atty. 
Amended! Order of Remand 

FEBRUARY 14, 1979 

1 . . . 
/ On February 2,- 197~ an Order of Remand was entered 

in the fbove entitled matter which, _pursuant to the provisions 
of ORS 656.295(5), remanded the above entitled matter to the 
Hearingk Division to be set for a hearing at which time all 
relevant issue~ should be heard~by an Administrative Law Judge 
(ALJ) a~d thereaft~r an Opinion and Order disposing of such 
issue~ should be entered. 

I 
I On Febrt1i1ry 7, 19 79 the Board received a motion from 

the Fund which requested that the Order on Remand be amended 
to provide that t~e Determination Order, dated September 15, 
1978, b~ cancelled, set aside and held for naught as having 
been en~ered without jurj_sdiction because of the prior denial 
of the t lairn bv the Fun cl on DE,cernbe.r l, 197 7 and the pendency 

~ 1 1 • ~ • 1 a 1 or t1e anove entit~e matter )efore the Board. 
I 

I The Determina.tion Order, dated September 15, 1978, ·was 
based upon the ALJ's order of August 25, 1978 which the Board 
found w~s not based upon a complete hearing. Therefore, the 
Board concludes that the motion by the Fund is well taken and 
that thb Determination Order as well as the Opinion and Order 

I 

of the ALJ upon which it was based should be set aside. 

I -
I The Order of Remand, dated February 2, 1979, is arnendec 

by dele~ing the first paragraph on page two thereof and sub
stituti~g in lieu thereof the following: 

I 

' "rrhe Board concludes that the above 
entitled matter which was heard by 

·1, the ALJ on August 3, 1978 and, after 
a hearing, resulted in an Opinion 

1

1 
and Order being entered on August 2 5, 

, . 1978 was not completely heard and, 
therefore, cursuant to the Provisions 
of ORS 656.295(5), should be remanded 
to the Hearings Division to set for·a 
hearing at which time all relevant is
sues should be heard by an ALJ and 
thereafter an Opinion and Order dis
posing such issues should be entered. 
The ALJ's Opi.nion and Order dated Aug
ust 25·, 1978 and the Determination 

-405-

JOHN DIEWORTH, CLAIMANT
D Richard IlamiTierslGy, Claimant's Atty 
SAIF , Ljsgal'‘Servicesy^Defense Atty TVmendedl Order cf Remand

j On February 2, 1979, an Order of Remand was enteredin the above entitled matter which,,pursuant to the provisions
of ORS 656 295(5}, remanded the above entitled matter to the
Hearings Division to be set for a hearing at which time all
relevant issues should be heard' by an Administrative Law Judge
(ALJ) and thereafter an Opinion and Order disposing of such
issuois should be entered 

WCB CAS NO. ,7.7-78 2 2 F BRUARY 14, 19 7 9

m

I On February 7, 1979 the Board received a motion from
the Fund Wxhich requested that the Order on Remand be amended
to provide that the Determination Order, dated September 15,
19 78, be cancelled, set aside and held for naucrht as having ,
been entered without jurisdiction because of the prior denial
of the claim by the Fund on Decembe r 1, 1977 and the pendency
of the above entitled matter before the Boa rd 

The Determination Order, dated September 15, 1978, was
based upon the ALJ's order of August 25, 1978 which the Board
found was not based upon a complete hearing Therefore, the 
Board concludes that the motion by the Fund is v/ell taken and
that the Determ ination Order as well as the Opinion and Order
of the ALJ upon w’hich it was based should be set aside 

by delet
stitutin

The Order of Rem,and, dated February 2 , 1979, is amendec
ing the first paragraph on page two thereof and sub-
g in lieu thereof the follov;ing:

"The Board concludes that the above
entitled matter which was heard by 
the ALJ on August 3, 1978 and, after
a hearing, resulted in an Opinion
and Order being entered on August 25,
1978 was not completely heard and,
therefore, pursuant to the provisions
of ORS 656 295(5), should be remanded
to the Hearings Division to set for a
hearing at which time all relevant is
sues should be heard by an ALJ and
thereafter an Opinion and Order dis
posing such issues should be entered 
The ALJ' s Opi nion and Order dated Aug
ust 25', 1978 and the Determination   

m
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which was entered on September 
15, 1978, based upon said ALJ 1 s order, 
·should be set aside and held for naught." 

In all other respects the Order of Remand dated Feb-
.' 

ruary 2, 1979 is ratified and reaffirmed. 

PAUL DOUGLASS, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Own Motion Determination 

Claimant suffered a cbmpensable industrial injury on 
February 25, 1969 while in the employee of Carter Manufactur
ing Company, Inc. The claim was closed by a Determination Or
der dated August 26, 1969 whereby claimant was awarded 16° for 
5% unscheduled low back disability. 

Claimant continued to be seen by Dr. Marxer during the 
early 1970 1 s but no significant change in his condition oc
curred. Claimant moved fro~ Oregon to Nebraska sometime in the 
1970 1 s where he operated a used car lot. According to a report 
from Dr. Rankin, ·dated March 23, ·1978, claimant, together with 
his sons, had been gainfully employed rurining this used car lot 
since he moved to Nebraska. However, at intervals claimant 
would return to .Portland, where he had relatives livin~, and 
consult with Dr. Marxer. The last time he was seen by Dr. 
Marxer was on Auoust 29, 1975 at which time the doctor found 
a rigid spine wifh marked lumbar tenderness and positive 
straight leg raising on the left side but no evidence of motor 
or reflex deficit. Conservative treatment was outlined and it 
was recommended that claimant see an orthopedist in his local 
area in Nebraska 0hen he returned. 

Sometime in January 1978 claimant bent-over and was 
seized with a severe pain in the lower back which literally 
momentarily paralyzed him. Claimant was unable to either 
straighten or bend. He was hospitalized by Dr. Fuhrman and 
placed in traction. 

When claimant was examined by Dr. Rankin on March 23, 
1978 there was no evidence of any functional problem; claimant 
was cooperative and showed no evidenc~ of exaggeration. Dr. 
Rankin diagnosed chronic lumbar straih, stating claimant's 
symptoms were consistent with those previously recorded in Dr. 
Marxer 1 s reports.· -He felt there was a definite relationship 
between claimant's current complaints and his original dnjury 
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Order which was entered on September
15, 1978, based upon said ALJ's order,

• should be set aside and held for naught."
In all other respects the Order of Remand dated Feb

ruary 2, 1979 is ratified and reaffirmed.

m

SAIF CLAIM KC. SC 17S«7
PAUL DOUGLASS, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Determination

FBBRUARX 14, 1?7?

Claimant suffered a compensable industrial injury on ..
February 25, .1969 while in the employee of Carter Manufactur
ing Company, Inc. The claim was closed by a Determination Or
der dated August 26, 1969 whereby claimant was awarded 16° for
5% unscheduled low back disability.

Claim.ant continued to be seen by Dr. Marxer during the
early 1970's but no significant change in his condition oc
curred. Claimiant moved from Oregon to Nebraska sometime in the
1970's where he operated a used car lot. According to a report
from Dr. Rankin, dated March 23, 1978, claimant, together with
his sons, had been gainfully employed running this used car lot
since he moved to Nebraska. However, at intervals claimant
would return to .Portland, where he had relatives living, and
consult with Dr. Marxer. The last time he was seen by Dr.
Marxer w'as on August 29, 1975 at which time the doctor found
a rigid spine with marked lumbar tenderness and positive
straight leg raising on'the left side but no-evidence of motor
or reflex deficit. Conservative treatment was outlined and it
was recommended that claimant see an orthopedist in his local
area in Nebraska v/hen he returned.

Sometime in January 1978 claimant bent -over and was
seized with a severe pain in the lower back which literally
momentarily paralyzed him. Claimant was unable to either
straighten or bend. He was hospitalized by Dr. Fuhrman and
placed in traction.

When claimant was examined by Dr. Rankin on March 23,
1978 there was no evidence of any functional problem; claimant
was cooperative and showed no evidence of exaggeration. Dr.
Rankin diagnosed chronic lumbar strain, stating claimant's
symptoms were consistent with those previously recorded in Dr.
Marxer's reports.- -He felt there was a definite relationship
between claimant's current complaints and his original -injury

#
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and he recommended that claimant's claim be reopened on a 
ternpora~y basis for neurosurgi~al consultation and myelography 
and a short course of cons~r~atiVe treatment as indicated. 
A lumba.t rnyelogram performed by Dr. Pc:i.rsons was norrnal· and 
claiman~ returned to see Dr. Rankin on March 31, 1978 at which 
time Dr~ Rankin fitted claimant with .a rigid stay lumbosacral 
corset ~nd suggested that he consult his physician at home. 

On June 5, 1978 claimant requested the Board to exer
cise it~ own motion jurisdiction, pursuant to ORS. 656.278, and 
reopen his claim. This request was supported by substantial 
medical: reports forwarded to the B6ard by the State Accident 
Insuranbe Fund which stated it would not oppose reopenihg of 
the cla~m if the medical evidence was determined to be suffi
cient. 'The Board found medical evidence justified a reopening 
and grahted claimant's request by an Own Motion Ord~r dated 
June 20i, 1978. The Fund cornmencea payment of compensation for 

.tempora~y total disability on June 26, 1978. 

: On October 25, 1978 Dr. Holmes, ·an orthopedic surgeon 
practic,j.ng in Denver, Colorado, wrote a "'l'o Whom It Nay Concern: 11 

letter,! stating that claimant had limited lumbar spine motion 
to l1=sst than 50% normal in all perimete·rs; that claimant re
ported ~evere discomfo~t with any attempt at heavy lifting and 
hud, according to his own statement, abandoned his• mechanic 
b . I 

usines.s. 

I ·•· 
I On October 20, 1978 the claimant .wrote directly to the 

~o~rd rbquestin9 financial aid while attending college to . 
I 

"rehaoi1litate to a job I can do with my injured back". He 
stated he had not worked since January 1978 and that all the 
doctor~ who had examined him advised him to cease his present 

I • • 

job. The claimant stated he could receive a teacher's certi-
ficate ~ith one-and-a-half years of schooling and stated he 
could e'.nroll at Kearney State College and earn a vocational 
arts aJgree as a certified teacher in auto mechanics. On Dec
ember i6, 1978 claimant was furnished a notice of non-referral 
for vo6ational assistance, based on a review of his file which 
indica~ed that he had t~ansferable skills that rendered him em
ployabJJe. 

I 

On November 21, 1978 the Fund requested a determination 
of cla~~ant's condition. On January 31, 1979 the Evaluation 
Division of the Workers' Compensation Department recommended 
to the '.Board that claimant be granted additional. compensation 
for temporary total disability from January 27, 1978 through· 
Octobe~ 16, 1978; it did not recommend any additional award of 
compen~.::ition for permanent partial disability.. They felt that 
claimant's current problems were tied to his degenerative con
dition.which had been noted throughout the time span of the 

1c laim. , 
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and he reconunended that claimant’s claim be reopened on a
temporary basis for neurosurgical consultation and myelography
and ct short course of conservative treatment as indicated.

Parsons v/as normal andA lumbar myelogram performed by Dr.
claimant returned to see Dr. Rankin on March
time Dr. Rankin fitted claimant with ,a rigid
corset and suggested tha-t he consult his physician at home.

31, 1978 at which
stay lumbosacral

: On June 5, 1978 claimant requested the Board to exer
cise its own motion jurisdiction, pursuant to ORS' 656.278, and
reopen his claim. This request v/as supported by substantial
medicalj reports forwarded to the Board by the State Accident
Insurance Fund v/hich stated it would not oppose reopening of
the claim if the medical evidence v;as determined to be suffi
cient. The Board found medical evidence justified a reopening
and granted claim.ant’s request by an Own Motion Order dated
June 2 0', 19 78. The Fund commenced payment of compensation for
temporary total disability on June 26, 1978.

On October 25, 1978 Dr. Holmes, 'an orthopedic surgeon
practicing in Denver, Colorado, \vrote a "To Whom It May Concern: "letter,! stating that claiiriant had limited lumbar spine motion
to less' than 50% normal in all perimeters; that claimant re
ported ‘severe discomfort with any attempt at heavy lifting and
had, according to his own statement, abandoned his mechanic
business.

' On October 20, 1978 the claimant.wrote directly to the
Bogrd recjuesting financial aid while attending college to
"rehabijlitate to a job I can do with ray injured back". He
stated he had not worked since January 1978 and that all thedoctors^ who had examined him advised him to cease his present
job. The claim.ant: stated he could receive a teiicher's certi
ficate with one-and-a-half years of schooling and stated he
could enroll at Kearney State College and earn a vocational
arts degree as a certified teacher in auto uiechanics. On Dec
ember 26, 1978 claimant was furnished a notice of non-referral
for vocational assistance, based on a reviev; of his file which
indicated thathehad t.ransferable skills that rendered him em
ployable.

: On November 21, 19 78 the Fund requested a determ.ination
of claimant's condition. On January 31, 1979 the  valuation
Division of the W^orkers' Compensation Department recommended
to the 'Board that cJ.aimant be granted additional compensation
for tem.porary total disability from January 27, 1978 through -
October 16, 1978; it did not recorrariend any additional award of
compensation for perm.anent partial disability. They felt that
claimant's current problems were tied to his degenerative con
dition .which had been noted throughout the time span of the
c ]. a im.
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Board concurs with this recommendation. 

ORDER 

Claimant is awarded compensation for temporary total 
disability from January 27, 1978 through October 16, 1978 (a 
portion of this compensation for temporary total disability has 
aJ.ready been paid to clainwnt) . Cla+,.nant is grant'ed no addi
tional award of compensation for perm~nent partial disability 
other than that grunted by the Deterrj,i.na tion Order dated I August 
26, 1969. 

SAIF CLAIM NO. HC 58084 

JACK J. FISHER, CLAIM.ANT 
SAIF, Legal Services, Defense Atty. 
Own Motion Order 

FEBRUARY 14, 1979 

'l'he Board, on March 2, J. 9 7 8, en terec1 its 0-wn M.otion 
Order requesting the Evaluation Division of the Workers 1 Com
pensation Department to re-evaluate claimant 1 s present dis
ability as it related to a compensable injury cJ.aimant had suf
fered on January 31, 1967. On ,June 30, 1977 iln Own Motion De
termination had closed claimant's claim, based on a report from 
Dr. I-iisko_c:ated June 14, 1977, whereby claimant was granted 
compensation for temporary total disability from March 16 
through April 24, 1977. 

After re-evaluation, the Evaluation Division recom
mended that the awards claimant had al.ready received for loss 
of use of his right arm which totalled 15% were adequate and 
they made no recomrnenda tion for furthE~r awards for either tem
porary or p,:=::rrnanent disability. 'l'he Board adopted that recom
mendation and entered its order on May 17, 1978 ratifying and 
reaffirming the Own Motion Determination of June 30, 1977. 

Claimant again requested a reopening of his claim and 
iri §upporl lhereof subrnilled medical reporls from Dr. Thad 
Stanford, dated J·uly 31, 1978 and November 22, 1978. Dr. Sta.n
ford's first letter addressed to Dr. Davies stated that he had 
exa1;1ic1erJ claimant who was comp.laininc:; of pain and swelling and 
discomfort over the anterior aspect of the el.bow. He said that 
he was asking the Pund, by copy of that letter, to send him 
reports fro~ prior surgeries because he was unaware of what 
had gone on when clc1imant had his Ci..-l.rlier sm~gery in 1968. 
'l'h c second letter addr•2~.; sed to the Fund stated that c lairnant 
had quite a bit of scar tissue over the ulnar nerve where it 
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ORD R
Claimant is awarded compensation for temporary total

disability from January 27, 1978 through October 16, 1978 (a
portion of this compensation for temporary total disability has
already been paid to claimant). Claimant is granted no addi
tional av/ard of compensation for permanent partial disability
other than that granted by the Determination Order dated'August
26^ 1969.

The Board concurs with this recommendation.

SAIF CLAIM NO. HC 58084 F BRUARY 14, 1979
JACK J. FISH R, CLAII4ANT
SAIF, Legal Services, Defense Atty.
Own Motion Ordei:

The Board, on March 2, 1970, entered its Own Motion
Order requesting the  valuation Division of the Workers' Com
pensation Department to re-evaluate claimant's present dis
ability as it related to a compensable injury claimant had suf
fered on January 31, 1967 . On June 30 , 1977 an Ov/n Motion De
termination had closed claimant's claim, based on a report from
Dr. Misko dated June 14 , 1977, v;hereby claimant was granted
compensation for temporary total disability from March 16
through April 24, 1977.

After re-evaluation, the  valuation Division recom
mended that the awards claimant had al.ready received for loss
of use of his right arm which totalled 15% were adequate and
they made no recommendation for further avjards for either tem
porary or permanent disability. The Board adopted that recom
mendation and entered its order on May 17, 197.8 ratifying and
reaffirming the Own Motion Determination of June 30, 1977.

Claimant again requested a reopening of his claim and
in supporl: hhereoJ: subniibbed meclical reports from Dr. I'haci
Stanford, dated July 31, 1978 and November 22, 1978. Dr. Stan
ford's first letter addressed to Dr. Davies stated that he had
examined claimant who v;as complaining of pain and sv;elling and
discomfort over t!ie anterior aspect of the elbow. He said that
he was asking the Fund, by copy of that letter, to send him
reports from, prior surgeries because he v;as unaware of what
had gone on when claimant had his earlier surgery in 1968.
The second letter addressed to the Fund stated that claiiviant
had quite a bit of scar tissue over the ulnar nerve where it
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I 
i 
I 

was transferred at the right elbow and Dr. Stanford thought 
that a lysis of the nerve coul.~l give him some relief from his 
pain. Dr. Stanford ~equestea· permis~ion from the Fund to do 
the lysls of the median: nerve. 

I 
I 

I 
i On January 25, 1979 the Fund authorized Dr. Stanford 

to do the necessary surgery.for the ulnctr nerve and requested 
currentjmedical reports and the surgery report when available. 

I 

I On January 29, 1979 the Fund advised the Board of the 
claimant's request to reopen his claim and furnished the Board 
with cobies of the aforesaid correspondence. ·The Fund stated 
j.r1 its ~etter that it would not oppose reopening of the claim 
if the Board found ·that the medical evidence justified such a 

I 

reopE,ning. 
I 

I The Board concludes, after studying Dr. Stanford's two 
·letters

1 
and viewing the past medical records concerning claim

ant's 1967 injury, that there is sufficient relationship to 
claimanl 1 s present need for the surgery proposed by Dr. Stan
ford and the industrial injury of 1967 to establish causal 
relatiohship and a worsening of claimant's condition since the 
last. aw1rd and arrangement of compensation which was the Own 
Motion Determination .dated June 30, 1977. 

I 

I 
I ORDER 
I 

· I Claimant's claim for an industrial injury suffered on 
January[ 31, 1967 is hereby remanded to the State Accident Insur
ance Fupd to be accepted and for the payment of compensation, 
as provided by law,·comrnencing on the date claimant is hospital
ized fot the surgery proposed by. Dr. Stanford, and until the 
claim i~ again closed pursuant to the provisions of ORS 656.278. 

WCB CASE NO. 77-5055 

BARBARA: L. JEFFRIES, CLAIMANT 
David~- James, Jr., Claimant 1 i Atty. 
SAIF, ~egal Services, Defense Atty. 
Request for Review by Claimant 

FEBRUARY 14, 1979 

i Reviewed by Board Members Moore and Phillips. 

Claimarit seeks Board review of the Administrative Law 
Jud~e I s i (ALJ) order which· affirmed the Fund I s denial of her 
clau,1. , 

I 

-409-

m
was transferred at the right elbow and Dr. Stanford thought
that a iysis of the nerve could give him some relief from his
pain. Dr. Stanford requested’ permission from the Fund to do
the lysis of the median nerve.

On January 25, 1979 the Fund authorized Dr. Stanford
to do the necessary surgery.for the ulnar nerve and requested
current medical reports and the surgery report when available.

On January 29, 1979 the Fund advised the Board of the
claimant's request to reopen his claim and furnished che Board
v;ith copies of the aforesaid correspondence. The Fund stated
i.n its letter that it would not oppose reopening of the claim
if the Board found 'that the medical evidence justified such a
reopening.

The Board concludes, after studying Dr. Stanford's two
and viewing the past medical records concerning claim-

there is sufficient relationship to
for the surgery proposed by Dr. Stan-
injury of 1967 to establish causal

relationship and a v;orsening of claimant's condition since the
last, award and arrangement of compensation which was the Own
Motion Determination .dated June 30, 1977.

letters
ant's 1967 injury, that
claimant's present need
ford and the industrial

■ ORD R
Claimant's claim for an industrial injury suffered on

Januaryjsi, 1967 is hereby remanded to the State Accident Insur
ance Fund to be accepted and for the payment of compensation,
as provided by law, commencing on the date claimant is hospital
ized for the surgery proposed by. Dr. Stanford, and until the
claim is again closed pursuant to the provisions of ORS 656.278

WCB CAS NO. 77-5055 F BRUARY' 14, 1979
BARB.?^RA; L. J FFRI S, CLAIMANT
David W. James, Jr., Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request; for Review by Claimant

Reviewed by Board Members Moore and Phillips.
Claimant seeks Board review of the Administrative Law

Judge's! (ALJ) order which-affirmed the Fund's denial of her
claim.
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Doard, after de novo review, affirms and adopts 
the Opinion and Order of the ALJ, a copy of which ii attached 
hereto and, by this reference, is made a part hereof. 

ORDER 

The order of the ALJ, dated July 20, 1978, is affirmed. 

CLAIM NO. BSJ-135601 

WAYNE L. JENKINS, CLAIMANT 
Michael D. Callahan, Claimant's Atty. 
Own Motion Determination 

FEBRUARY 14, 1979 

Claimant suffered a convensable injury on May 1, 1970 
resulting in an open fracture of the left tibia. The claim was 
initially closed on February 18, 1972 with an award equal to 
47° for partial loss of the left foot. Claimant's aggravatio11 
rights have expired. 

On October 25, 1972 Dr. Becker, who had originally per
formed a closing examinatiorl of claimant, found additional 
problems in the lower extremity and an x-ray examination per- Q-
formed on March 27, 1973 revealed deterioration of the solid- W 
ifying process. A non-union of the mid-shaft of the tibia and 
slight varus deformity were indicated. 

The claim was reopened for the performance of a bone 
graft on August 3, 1973. The closing examination of March 12, 
1974 reve~led palpable loss of muscle mass in the calf, solid 
union post bone-grafting and residual contracture in the ankle 
and sub-talar joint. The claim was again closed on April 5, 
1974 with an additiorial award of 13.5°, giving claimant a total 
of 60.5° for loss of the left foot. 

On April 10, 1978 Dr. Becker noted continuing complaints 
in the left leg and problems with the left knee. On January 18, 
1979 the carrier requested a determination of claimant 1 s present 
physical condition and the Evaluation Division 0£ the Workers' 
Compensation Department recommended to the Board that no addi
tional compensation for either temporary total disability or 
permanent partial disability be 1 9ranted. 

The Board concurs with this recommendation. 

ORDER 

-410- • 

The Board, after de novo review, affirms and adopts
the Opinion and Order of the ALJ, a copy of v;hich is attached
hereto and, by this reference, is made a part hereof.

ORDER
The order of the ALJ, dated July 20, 1978, is affirmed

CLAIM NO. B53-135601 F BRUARY 14, 1979
WAYNE L JENKINS, CLAIMANT
Michael D. Callahan, Claimant's Atty.
Own Motion Determination

Claimant suffered a compensable injury on May 1, 1970
resulting in an open fracture of the left tibia. The claim was
initially closed on February 18, 1972 with an award equal to
47° for partial loss of the left foot. Claimant's aggravation
rights have expired.

On October 25, 1972 Dr. Becker, who had originally per
formed a closing examination of claimant, found additional
■problems in the lower extremity and an x-ray examination per
formed on March 27, 1973 revealed deterioration of the solid
ifying process. A non-union of the mid-shaft of the tibia and
slight varus deformity were indicated.

The claim was reopened for the performance of a bone
graft on August 3, 1973. The closing exam.ination of March 12,
1974 revealed palpable, loss of muscle mass in the'calf, solid
union post bone-grafting and residual contracture in the ankle
and sub-talar joint. The claim was again closed on April 5,
1974 with an additional award of 13.5°, giving claimant a total
of 60.5° for loss of the left foot.

On April 10, 1978 Dr. Becker noted continuing complaints
in the left leg and problems with the left knee. On January 18,
1979 the carrier requested a determination of claimant's present
physical condition and the  valuation Division of the Workers-'
Compensation Department recommended to the Board that no addi
tional compensation for either temporary total disability orpermanent partial disability be’granted.

The Board concurs with this recommendation.
ORDER

-410-



         
           
          

        
        

      

     
  
     

    
    

      
          

         
         

          
             

       

          

     
   
         

       
      

I 
I 
I Claimant•~ claim for an industrial injury sustained on 

May 1, 1970, while in the employ of Guerdon ~ndustries, Inc., 
is here8v closed with no award of compensation for temporary 
total d1sability or permanent partial disability in addition 
·to thatiawarded claimari~ by the D~terrnination Orders of Feb
ruary 18, 1972 and April 5, 1974. 

I 

I 
WCB CASE· NO. 76-6183 

I 
SALLY L~E, CLAIMANT 
Garland~ Karpstein & Boyer, Claimant's 

A ttys:. 
Frank Al Moscata, Defense Atty. 
Requestl for Review by Claimant 

i 

FEBRUARY 14, 1979 

Reviewed by Board Members l\lilson and Moore. 

Claimant seeks B6ard review of the order of the Admin
istrati\re Law.Judge (ALJ) which affirmed the November 1, 1976 
Determination Order ·whereby she was granted time loss benefits 

I • 

only.· I 

! The Board, after de nova review, affirms and adopts thE 
Opinionland Order of the ALJf a copy of which is attached heretc 
and, byi this reference, is made a part hereof. 

I ORDER 

1 The order of the ALJ, dated Septewber 14, 1978, is af-
firrnE~d. r 

I 
I 

I 

r 

WCB CASE NO. 78-143 

JOAN LIDDICOAT, CLAIMANT 
David~- Vandenberg, Claimant's Atty. 
Souther!, Spaulding, Kinsey, Williamson 

& Sch~abe, Defense Attys. 
Reques~ for Review by Claimant 

I 

FEBRUARY 14, 1979 

Reviewed by Board Members Moore and Phillips. 
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I Claimant'c claim for an industrial injury sustained on
May 1, 1970, while in the employ of Guerdon Industries, Inc.,
is heret)V closed with no award of compensation for temporary
total disability or permanent partial disability in addition
'to that!awarded claimant by the Determination Orders of Feb
ruary 18, 1972 and April 5, 1974.

WCB CAS NO. 76-6183 F BRUARY 14, 1979
SALLY L  , CLAIMANT
Garland', Karpstein & Boyer, Claimant'sAttysL
Frank Al Moscata, Defense Atty.
Requesti for Review by Claimant

Reviewed by Board Members Wilson and Moore.
Claimant seeks Board review of the order of the Admiin-

istr£itive Lav/.Judge (ALJ) v/hich affirmed the November 1, 1976
Determination Order v/hereby she v/as granted time loss benefits
only.'

The Board, after de novo reviev/, affirms and adopts the
Opinion! and Order of the ALJ,- a copy of which is attached heretc
and, bylthis reference, is made a part hereof.

ORDER
The order of the ALJ, dated September 14, 1978, is af

firmed.

WCB CAS NO. 78-143 F BRUARY 14, 1979
JOAN LIDDICOAT, CLAIMANT
David R. Vandenberg, Claimant's Atty.Souther!, Spaulding, Kinsey, Williamson

& Schwabe, Defense Attys.Request^ for Review by Claimant
Reviewed by Board Members Moore and Phillips.
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claimant seeks review by the Board of the Admin
istrative Law Judge•s (ALJ) order whtch affirmed the Deter
mination Order dated September 1, 1977 whereby claimant wa~ 
granted an award of 13.5° for l0i loss of the left foot. 

Claimant suffered a compensable injury on December 13, 
1976 when the rear wheels of a fork lift ran over her foot. 
Claimant was hospitalized and Dr. Reeder diagnosed a contu
sion, l~ft foot. He referred claimant to Dr. Laubengayer, an 
orthopedist. 

Claimant continued to have swelling and pain and was 
not able to .bear her full weight oh the left foot. She was 
placed in a short walking cast which she wore until February 
4, 1977. From that day she used crutches uritil she was re
leased for light work OD April 4, 1977~ On May 10, 1977 her 
condition was found to be medically stationary with some con
tinued swelling in the heel and intermittent pain coming on 

.with vigorous activities. 

On June 29, 1977 Dr. Laubengayer again saw claimant 
who was complaining of swelling in the foot after activities; 
she was unable to run and she walked with a slight limp.· 

On September 1, 1977 a Determination Order awarded 
claimant 13.5° for 10% loss of her left foot. 

Prior to her injury claimant had engaged in many 
sports and when she returned to work she was given a job 
which was comparable in difficulty to the one she had at the 
time of her injury. The job involved labor clean-up and re
quired claimant ·to be on her feet all day. She stated that 
she was in constant pain and had to u~e Ace bandages and a 
boot to assist her in walking. 

The ALJ found that claimant had suffered a scheduled 
disability and her compensation must be based upon the loss 
of function of that scheduled member. He found that claim
ant's primary complaints at the present time were swelling, 
pain and weakness in the left foot and ankle and some limited 
dorsi-flexion. The ALJ, after statinq he could not tak'e into 
consideration pain and suffering unless such pain and suffer
ing were disabling, found that cilaimant's most serious com
plaint was loss of dorsi-flexion and !that such impairment 
would be equivalent to 7% loss of the left foot according to 
the AMA Guides to the Evaluation of Permanent Impairment. 

The ALJ found that claimant had the burden of proving 
her claim by the preponderance of the evidence and that al
though claimant had been limited in some of her sports activ-

_/17')_ 

• The claimant seeks review by the Board of the Admin
istrative Law Judge's (ALJ) order which affirmed the Deter
mination Order dated September 1, 1977 whereby claimant was
granted an award of 13.5° for 10% loss of the left foot.

Claimant suffered a compensable injury on December 13,
1976 when the rear wheels of a fork lift ran over her foot.
Claimant was hospitalized and Dr. Reeder diagnosed a contu
sion, left foot. He referred claimant to Dr. Laubengayer, an
orthopedist.

not abl
placed
4, 1977
leased
conditi
tinued
-with vi

Claimant continued to have sv.’elling and pain and was
e to .bear her full weight oh the left foot. She was
in a short walking cast which she wore until February

From that day she used crutches uritil she was re-
for light work on April 4 , 1977'. On May 10, 1977 her
on was found to be medically -stationary with some con-
swelling in the heel and intermittent pain coming on
gorous activities.

On June 29, 1977 Dr. Laubengayer again saw claimant
v/ho v/as com.plaining of sw'elling in the foot after activities;
she was unable to run and she walked with a slight limp.

On September 1, 1977 a Determination Order aw^arded
claimant 13.5° for 10% loss of her left foot.

Prior to her injury claimant had engaged in many,
sports and when she returned to work she was'given a job
which was comparable in difficulty to the one she had at the
time of her injury. The job involved labor clean-up and re
quired claimant 'to be on her feet all day. She stated that
she was in constant pain and had to use Ace bandages and a
boot to assist her in walking.

The ALJ found that claimant had suffered a scheduled
disability and her compensation must be based upon the loss
of function of that scheduled member. He found that claim
ant's primary complaints at the present time were swelling,
pain and weakness in the left foot and ankle and some limited
dorsi-flexion. The ALJ, after stating he could not take into
consideration pain and suffering unless such pain and suffer
ing were disabling, found that cLaimant's most serious com
plaint was loss of dorsi-flexion and ithat such impairment
v/ould be equivalent to 7% loss of the left foot according to
the AMA Guides to the  valuation of Permanent Impairment.

The ALJ found that claimant had the burden of proving
her claim by the preponderance of the evidence and that al
though claimant had been limited in some of her sports activ
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I 
ities she was still able to work and did so until she returned 
to schobl. The medical evidenc~ indicated that she had suf-

1 • 

fered only a minimal impairment and that he felt that she had 
I 

been ad~quately compe_!)sated for the ~oss ,o~ function of the 
left fopt by the award 0£ 13.5°. 

I 
. : The Board, on de nova review, finds that claimant 

cont:Lnues to limp and that the job she returned to required 
her to Se on her feet all day whith caused her to be in pain, 
and nec~ssitated the use of Ace bandages and a boot to assist 
her in walking. The evidence indicates that at the end of 
c laiman1t' s shift her a·nkle was swollen and it was commendable 
that sh~ continued working under these conditions until she 
quit td return to school. Furthermore, after claimant re
turned ~o school she continued to have difficulty walking 
primari~y because of weakne~s in her ankle. 

I 
I The Board conclude~ that the repetitive use of claim

ant's l;ef,t ankle has caused greater impairment than that for 
which she was awarded 13.5° and concludes that to adeauately 
compens1ate claimant for the loss of function of her l~ft foot 
clai-:narit is.entitled to an additional award of 13.5° for a 

I - • 

total of 20% loss of the left foot. 

I ORDER 

The order of the ALJ, dated August 17, 1978, is mod-
ified. 

Claimant is awarded 13.5° for 10% loss of the left 
foe~- iThis award is in addition to the award of 13.5° grantei 
cla1ma11t by the Determination Order dated September 1, 1977. 

I Claimant's attorney is awarded as a reasonable attor
ney's fee for his services at Board review a su~ eaual to 25% 
of the :additional compensation granted claimant by~this order, 
payabl~ out of said compensation as paid, to a maximum of 
$3,000 

WCB CASE NO. 76-2299 

LARRY QUICK, CLAIMANT 
McMena~in, Joseph, Herrell & Paulson, 

Defe~se-Attys. ' 
Order I 

I 

-413-

FEBRUARY 14, 1979 

m

m

ities she was still able to work and did so until she returned
to school. The medical evidence indicated that she had suf
fered only a minimal impairment and that he felt that she had
been adequately compensated for the loss of function of the
left foot by the award of 13,5°.

The Board, on de novo review, finds that claimant
continues to limp and that the job she returned to required
her to be on her feet all day which caused her to be in pain_
and necessitated the use of Ace bandages and a.boot to assist
her in walking. The evidence indicates that at the end of
claimant's shift her ankle was swollen and it was commendable
that she continued working under these conditions until she
quit to: return to school. Furthermore, after claimant returned Jto school she continued to have difficulty walking
primarily because of weakness in her ankle.

ant'5 1
The Board concludes that the repetitive use of claim-

.eft ankle has caused greater impairment than that for
v;hich she was awarded 13.5° and concludes that to adequately
compensate claimant for the loss of function of her left foot
claimant is. entitled to an additional av;ard of 13.5° for atotal o'f 20% loss of the left foot.

ified.

ORD R
The order-of the ALJ, dated August 17, 1978, is mod-

Claimant is awarded 13.5° for 10% loss of the left
foot. iThis award is in addition to the award of 13.5° grantee
claimant by the Determination Order dated September 1, 1977.

Claimant's attorney is awarded as a reasonable attor
ney's fee for his services at Board review a sum equal to 25%
of the 'additional compensation granted claimant by this order,
payable out of.said compensation as paid, to a maximum of$3,000.'

WCB CAS NO. 76-2299 F BRUARY 14, 1979
LARRY QUICK, CLAIMANT
McMenamin, Joseph, Herrell & Paulson,

Defense-Attys. ''
Order

-413-
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January 19, 1979 the Board received an original 
handwritten letter from the claimant in the above entitled 
matter. • This letter, which was addressed to the attorney for 
the employer and its carrier, stated, "I am now in receipt of 
a letter that indicates a dismissal of my case! I am not in 
favor.of.a dismissal por have I ever been". 

On February 2, 1979 the Board received from the attor
ney representing the employer and its carrier a motion to dis
ffi~§~ th~ ~11~5~9. ~ppe~~ by th~ 9l?~mint, stating claimant had 
failed to serve notice of said appeai -on the em~loyer, or its 
representative, and thus the Board lacked jurisdiction therein. 

The affidavit of the attorney in support of the motion 
states that the only correspondence he received from claimant was 
the letter referred to above: it was attached to the motion and 
marked "Exhibit A" .. The affiant contends such letter does not 
appear to b~ an appeal from the Order of Dismissal as required 
by the provisions of ORS 656.289 and 656.295. 

The claimant is not represented by an attorney and the 
Board believes that the original letter. from the claimant to 
the attorney for the_ employer and its carrier, which was timely 
received, is suffi9ient to ~eet the requirement~ of ORS 656~295 
as well as 656.289. 

_The attorney for the employer and its earn.er admits 
that he received this letter, _therefore, both the Board and 
the other party involved have been served with what the.Board 
construes to be an adequate request for review by it of an or
der of a Referee under the provisions of ORS 656.295(1), and 
it further concludes that the provisions of ORS 656.295(2) have 
been met. · 

THEREFORE, the motion to dismiss claimant's request 
for Board review-is denied. 

WCB CASE NO. 77-2230 

THEOLA ROBINSON, CLAIMANT 
Doblie, Bischoff & Murray, Claimant's 

Attys. 
SAIF, Legal Services, Defense Atty. 
Order on Remand 

-414-, 

FEBRUARY 14, 1979 

On January 19, 1979 the Board received an original
handwritten letter from the claimant in the above entitled
matter. This letter, which was addressed to the attorney for
the employer and its carrier, stated, "I am now in receipt of
a letter that indicates a dismissal of my easel I am not in
favor of.a dismissal nor have I ever been".

#

On February 2, 1979 the Board received from the attor
ney representing the employer and ii.p carrier a motion to dis-
jl^iss the al,leged appeal by the c],aimant^ stating claimant had
failed to serve notice of said appeal on the employer, or its
representative, and thus the Board lacked jurisdiction therein.

The affidavit of the attorney in support of the motion
states that the only correspondence he received from claimant was
the letter referred to above; it v/as attached to the motion and
marked " xhibit A".- The affiant contends such letter does not
appear to be an appeal from the Order of Dismissal as required
by the provisions of ORS 656.289 and 656.295.

The claimant is not represented by an attorney and the
Board believes that the original letter, from the claimant to
the attorney for the employer and its carrier, v;hich was timely
received, is sufficient to meet the requirements of ORS 656.295
as well as 656.289.

The attorney for the employer and its carrier admits
that he received this letter, therefore, both the Board and
the other party involved have been served with what the
construes to be an adequate request for review by it of
der of a Referee under the provisions of ORS 656.295(1)
it further concludes that the provisions of ORS 656.295
been met.

Board
an or-and
2) have

TH R FOR , the motion to dismiss claimant's request
for Board review is denied.

WCB CAS NO. 77-2230 F BRUARY 14, 1979
TH OLA ROBINSON, CLAI.MANT
Doblie, Bischoff & Murray, Claimant's

Attys.
SAIF, Legal Services, Defense Atty.
Order on Remand

m

-414-,
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I On July 19, 1978 the Board entered its Order on ReviE 
in the ~bove entitled matter which reversed the ord2r of the 
Admir,istrative Law Judge (ALJ) dated Decr::mber 19, 1977 and af
firmed lhe denial made by the State Accident Insurance Fund 01 

March 16, 1977. 
I 

I 
I Claimant sought judicial review by the Court of Appei 

of the ~oard's order. On February 7, 1979 the Board received 
the Judgment and Mandate from the Court of Appeals directing 
the Eoaid to issue an order in accordance with the Court 1 s de
cision cind opinion, dated December 18, 1978. 

I 

I The Court's opinion of December 18, 1978 held that ii 
this ca~e which dealt with the propriety Jf the Fund's denial 
of work~rs' compensation benefits that the sole issue was ere< 
ibilitylof ~he claimant. Without a recital of the facts, the 
Court: held that the ALJ was correct in finding claimant to be 
credibl~, inasmuch as he had the opportunitv to see and hear 
the claimant. It therefore directed the Bo;rd to reverse its 
order and affirm the order of the ALJ. 

, In conformity with the Judgment and Mandate of the Cc 
of Appeals th~ Board hereby amends its Order on Review dated 
July 1978 by deleting therefrom the last three paragraphs on 
page twb and the first two paragraphs on page ttree of said o: 
der anal substituting therefor the following: 

HORDER 

"The ALJ 1 s order dated December 19, 1977 
is affirmed." 

The balance of the Order on Revie·w shall stand as wr 
ten. 

WCB CASE NO. 78-2021 

BRAD J. i STARKEY, CLAIMANT 
Emmons, i Kyle, Kropp & Kryger, Claimant's 

Attysi. 
Jone:;, Lanq-, Klein, Wolf & Smith, 

Defense Attys. 
Request for Review by Claimant 

FEBRUARY 14, 1979 

Reviewed by Board Members Moore and Phillips. 
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9 On July 19, 1978 the Board entered its Order on Revie
in the above entitled matter which reversed the order of the
Administrative Law Judge (ALJ) dated December 19, 1977 and af
firmed the denial made by the State Accident Insurance Fund oi
March 16, 1977.

i Claimant sought judicial review by the Court of Appec
of the Board’s order. On February 7, 1979 the Board recerved
the Judgment and Mandate from the Court of Appeals directing
the  iOaird to issue an order in accordance with the Court's de
cision and opinion, dated December 18, 1978.

The Court's opinion of December 18, 1978 held that ii
this case which dealt with the propriety of the Fund's denial
of workers' compensation benefits that the sole issue was crecibilityjof the claimant. Without a recital of the facts, the
Court held that the ALJ was correct in finding claimant to be
credible, inasmuch as he had the opportunity to see and hear
the claimant. It therefore directed the Board to reverse its
order and affirm the order of the ALJ.

i In conformity with the Judgment and Mandate of the C(
of Appeals the' Board hereby amends its Order on Review dated
July 1978 by deleting therefrom the last three paragraphs on
page two and the first two paragraphs on page three of said o;
der cind substituting therefor the following:

"ORD R
"The ALJ's order dated December 19, 1977
is affirmed."
The balance of the Order on Review shall stand as wr

ten.

WCB CAS NO. 78-2021 F BRUARY 14, 1979
BRAD J.[ STARK Y, CLAIMANT
 mmons,, Kyle, Kropp & Kryger, Claimant's

Attysi.
Jones, Lang, Klein, Wolf & Smith,

Defense Attys.
Request for Review by Claimant

Reviewed by Board Members Moore and Phillips.

-415-
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seeks Board review of the order of the Admin
~strative Law Judge (ALJ) which awarded claimant 32° for 10% 
mscheduled back and neck disability. 

Claimant, who was 23 at the time of the hearing, suf
:ered a compensable back injury in June 1976 while lifting 100 
Jounds of steel over his head. Conservative treatment did not 
3eem to help and a rnyelogram was performed in January 1977 which 
,1as normal. Followin9 the myelogram, Dr. Poulson, claimant's 
_reating physician, felt claimant was able to work. Later claim
int came under the medical care of D~. Tsai who referred him 
:o the Pain Clinic. 

Claimant learned various ways to effectively deal with 
11s physical discomfort while he w~s at the Pain Clinic, however, 
iue to marital and health problems he became depressed and com
nenced drinking heavily. Eccause of this his progress at the 
>ain Clinic was impeded and it also resulted in the termJ_nation 
)f any attempts to place claimant in a program of vocational 
:-ehabilitation. 

The discharge report from the. Pain Clinic indicated 
:hat claimant was receiving some secondary benefit from the i_n
jury in terms of it being an acceptable reason for his not work
Lng and meeting his financial obligations. Claimant's motiva
:ion for retraining or returning to work was considered poor to 
[air. 

Claimant has a hiqh school education but has no special 
1ocational training and he-is of average intelligence. His work 
1istory consists of manual labor, paving truck driver, janitor 
1nd a production laborer in a cannery. 

The doctors at the Pain·Clinic felt that claimant's 
1ttitude was the main obstacle in obtaining employment; that 
ne would be able to do other forms of physical work if he 
~as motivated. Claimant could not return to the type of work 
~e had been doing.a£ the time of his injury and the doctors 
suggested claimant not do any heavy physical labor. Claimant 
~as discharged from the Pain Clinic on May 13, 1977. 

On January 24, 1978 the claim was closed by a Deter
nination Order which awarded claimant compensation for tempor-
3ry total disability from June 23, 1976 through November 30, 
1977, less time worked. 

Claimant contends that he is entitled to a substantial 
3ward because he can no longer engage in heavy physical Jabor. 
rhe ALJ found that although there was such an inability on the 
_8art of claimant- and that it restricted the number of job al-
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Claimant seeks Board review of the order of the Admin
istrative Law Judge (ALJ) which awarded claimant 32° for 10%
inscheduled back and neck disability.

Claimant, who was 23 at the time of the hearing, suf-
:ered a compensable back injury in June 1976 while lifting 100
rounds of steel over his head. Conservative treatment did not
seem to help and a myelogram was performed in January 1977 which
/as normal. Following the myelogram. Dr. Poulson, claimant's
:reating physician, felt claimant was able to work. Later claim*
int came under the medical care of Dr. Tsai who.referred him
;o the Pain Clinic.

Claimant learned various ways to effectively deal with
lis physical discomfort while he was at the Pain Clinic, however,
iue to marital and health problems he became depressed and com-
aenced drinking heavily. Because of this his progress at the
-^ain Clinic was impeded and it also resulted in the termination
5f any attempts to place claimant in a program of vocational
rehabilitation.

The discharge report from the. Pain Clinic indicated
:hat claimant was receiving some secondary benefit from the in
jury in terms of it being an acceptable reason for his not work
ing and meeting his financial obligations. Claimant's motiva
tion for retraining or returning to work was considered poor to
dair.

Claimant has a high school education but has no special
/ocational training and he is of average intelligence. His work
listory consists of manual labor, paving truck driver, janitor
and a production laborer in a cannery.

The doctors at the Pain'Clinic felt that claimant's
attitude was the main obstacle in obtaining employment; that
ne would be able to do other forms of physical work if he
,vas motivated. Claimant could not return to the type of work
ae had been doing'at the time of his injury and the doctors
suggested claimant not do any heavy physical labor. Claimant
^as discharged from the Pain Clinic on May 13, 1977.

On January 24, 1978 the claim was closed by a Deter
mination Order which awarded claimant compensation for tempor
ary total disability from June 23, 1976 through November 30,
1977, less time worked.

Claimant contends that he is entitled to a substantial
award because he can no longer engage in heavy physical ]abor.
rhe .^LJ found that although there was such an inability on the
part of claimant’and that it restricted the number of job al-

m
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I 

.I. 1 11} k . 'd tern2t1ves 1n t1e genera aJor mar·et, claimant Da not ac-
tively ~ought retraininq, ejther formal or on-~he-job, th~refore 

I •• 

he had not done all that he could to lessen the impact of the 
injur~. i He found that claimant's present unemployment was not 
persuasive evidence of substantjal disability because claimant 
had not!diligently sought suitable work ~s a; alternative to 
retraining althouqh he had the abilities and the age advantage 

I -
which he hac:, not used. 

I The ALJ concluded that because claimant was precluded 
from so~e types of work which he could have done prior to hi~ 
injury he was entitled to an award of 32° for 10% unscheduled 
disabiltty to compensate him for that loss of earning capacity. 

)· TrH:! Board, on de nova revie';,.,, finds that claimant has 
suffere~ greater loss of wage earning capacity than an award of 
32° would indicate, although it is certainly evident that clairn
~nt has\ n?t,been ~~ cocperativ~ as he could have bee~ in s~ek
incj--.- retra1n.u1n ano/or emn1ovme11t. • The fact that claimant is 

I c; , ~ ~ -
young is a favorable factor to be co11sidered, however, claim-
ant's wbrk histo~y is basically heavy manual labor and the phy

. sicians who examined him have stfted that he could not return 
to that type of work. 

The Board concludes that.claimant is entitled to an 
awa_rd o.f cornoensa tion ecru al to 6 4 ° for 2 0 % of the maximum al-1 ~ • ·1 

lowable by statute for unscheduled disability. 

The Board also feels that claimant should take ad~ 
vantaae of the assistance he can receive from the Field Ser-

~ I 

vices Divis ion of the Workers I Comnensa tion D,'°'Dartrr.ent; it 
urqes d1aifuant to seek such assist~nce with t~; hope that an 
on~the~job training program can be found which would be suit
able for him in his present physical condition and would en
able hJm to engage in a qainful and suitable employment in th~ 
near fliture. -

I 
ORDER 

The order of the ALJ, dated July 10, 1978, is modi-
fied. 

1 Claimant is awarded 64° of a maximum of 320° for 20% 
unscheduled back and neck disability. This award is in lieu 
of thelaward granted by the ALJ's order which in all other 
respec sis affirmed. 

Claimant's attorney is hereby aranted as a reasonable 
attcrnJy's fee fo~ his services at Boar~ review~ sum equal to 
25% of /the increased compensatj_on granted by this order,. payable 
out of 1said compensation as paid, not to exceed $3,000. 

-417-
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ternativGS in the general labor market, claimant had not ac
tively sought retraining, either formal or on-the-job, therefore
he had not done all that he could to lessen the impact of the
injury ! He found that claimant's present unemployment was not
persuasive evidence of substantial disability because claimant
had not;diligently sought suitable work as an alternative to
retraining although he had the abilities and the age advantage
which he has not used 

The ALJ concluded that because claim ant was precluded
from some types of work which he could have done prior to his
injury he wcis entitled to an award of 32° for 10% unscheduled
disability to compensate him for that loss of earning capacity 

The Board, on de novo
suffe^red greater loss of wage e
32° would indicate, although it
ant has| not been as cooperative
ing retraining and/or employmen
young is a favorable factor to
ant’s work history is basically
sicians who examined him have s
to that type of work 

review, finds that claimant has
arning capacity than an av;ard of 
is certainly evident that claim
as he could have been in seek-

t • The fact that claimant is
be considered, however, claim-
heavy manual labor and th
tated that he could not return

phy-

The Board concludes that,claimant is entitled to an
award of compensation equal to 64° for 20% of the maximum al
lowable by statute for unscheduled disability 

The Board also feels that claimant should take ad
vantage of the assistance he can receive from the Field Ser
vices Division of the Workers' Compensation Departm ent; it
urges claimant to seek such assistance with the hope that an
on-the~jjob training program can be found which would be suit
able for him in his present physical condition and would en
able hfm to engage in a gainful and suitable employment in the
near future 

fied 

ORDER
The order of the ALJ, dated July 10, 1978, is modi-

Claimant is awarded 64° of a maximum of 320° for 20%
unscheduled back and neck disability This award is in lieu
of thejaward granted by the ALJ's order which in all other
respects is affirmed 

Claimant's attorney is hereby granted as a reasonable
services at Board review a sum equal to
:>mpensation granted by this order, payab 
3n as paid, not to exceed $3,000 

1 Cl aimant's
attcrn fey ’ s fee for h
25% of I the increased
out o f ' said compensa
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CLAIM NO. ZC 213127 

CAROLYN I. TURAN AIRRINGTON, CLAIMANT 
Emmons, Kyle, Kropp & Kryger, · 

Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Own Motion Order 

FEBRUARY 16, 1979 

On Janua~y 11, 1979 the Board received from claimant, 
by apd through her attorney, a petition for own motion consid
eration of her request to reopen her .claim for an industrial 
1.njury sustained on October 24, 1969 while in the employ of 
Salem Memorial Hospital. The claim was initially closed and 
claimant's aggravation rights have expired. The date of the 
last award and arrangement of compensation was August 9, 1976 
when claimant, pursuant to a settlement stipulation, was granted 
an additional 20% unscheduled low back disability which gave 
her a total award of 40% of the maximum. 

The claim was voluntarily reopened by· the Fund and 
time loss commenced Apri 1 5, 19 78. 1'ledical records demonstrate 
that claimant b~gan having additional significant difficulty 
in November 1976 and she has not been employed at any time 
thereafter. Claimant alleges that her condition has worsened 
and she has suffered increased pain and disability of the back. 
In support of her request, claimant furnishe~ copies of re
ports from her treaiing physician, D~. Leland Kahler. Dr. 
Kahler classified claimart as being totally disabled from 
November 22, 1976, the date on which he fir~t examined claim
ant, and claimant ·contends her time loss.should have commenced 
.on_ that date. rather than on __ ~pril 5, 19_7_8_, ._· __ -------·----·-- -- -

On January 15, 1979 the Fund was advised of claimant's 
request and furnished copies of the documents received from 
claimant_' s attorney in behalf of said• request. ·. The Fund was 
asked to advise the Board within 20 days of its position. 

On February 8, 1979, having heard nothing from the 
Fund, the Board called Mr. Hal Pfeil and reminded him of this 
matter. During the telephone conversation, the Board was ad
vised that the Fund would not oppose the petition to reopen the 
claim and would pay time loss to claimant commencing November 
22, 1976 and would ·continue to pay claimant compensation, as 
provided by law, until her claim was closed'pursuant to the 
provisions of ORS 656.278. 

_A1Q_ • 

! !

SAIF CLAIM NO. ZC 213127 F BRUARY 16, 1979
CAROLYN I. TURAN AIRRINGTON, CLAIMANT
 mmons, Kyle, Kropp & Kryger,
Claimant's Attys.

SAIF, Legal Services, Defense Atty.
Own Motion Orc3er

m

On January 11, 1979 the Board received from claimant,
by and through her attorney, a petition for own motion consid
eration of her request to reopen her .claim for an industrial
injury sustained on October 24 , 196 9 V7hile in the em.ploy of
Salem Memorial I-Iospital. The claim was initially closed and
claimant's aggravation rights have expired. The date of the
last award and arrangement of compensation was August 9, 1976
when claimant, pursuant to a settlement stipulation, was granted
an additional 20% unscheduled lov; back disability which gave
her a total award of 40% of the maximum.

The claim was voluntarily reopened by the Fund and
tim.e loss commenced April 5, 1978 . Medical records demonstrate
that clainiant began having additional significant difficulty
in November 19 76 and she has not been employed at any time
thereafter. Claimant alleges that her condition has worsened
and she has suffered increased pain and disability of the back.
In support of her request, claimant furnished copies of re
ports from her treating physician. Dr. Leland Kahler. Dr.
Kahler classified claimant as being totally disabled from
November 22, 1976, the date on which he first examined claim
ant, and claimant contends her time loss ^should have commenced
.OD..lthat_date rather than on April 5, 1978.

m

On January 15, 1979 the Fund was advised of claimant's
request and furnished copies of the documents received from
claimant.'s attorney in behalf of said- request. The Fund was
asked to advise the Board within 20 days of its position.

On February 8, 1979, having heard nothing from the
Fund, the Board called Mr. Hal Pfeil and reminded him of this
matter. During the telephone conversation, the Board was ad
vised that the Fund would not oppose the petition to reopen the
claim and would pay time loss to claimant commencing November
22, 1976 and would continue to pay claimant compensation, as
provided by lav/, until her claim was closed pursuant to the
provisions of ORS 656.278.

^
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Claimant's claim for·an industrial injury sustained 
on October 24, 1969 is herebf remanded to the Fund for the 
payment[of compen~ation, as provided by law, comm~ncing oz:i 
November 22, 1976, the date Dr. Kahler first,examined claim
ant, and until the claim is closed pursuant to the provisions 
of ORS 656.278, less-any compensation--for time loss which the 
Fund hah previously paid to claimant and less any time claim
ant mayihave worked. 

I 
I Claimant's attorney is hereby granted as a reasonable 

'attorney's fee a sum equal to 25% of the increased compensation 
for temborary total disability granted by this order, payable 
out of said compensation as paid, not to exceed $750. 

! 
! 
I 

! 

WCB CASE NO. 78-2832 FEBRUARY 16, 1979 

TREVl\ ANDERSON, CLAIMANT 
Huffmanl & Zenger, Claimant's Atty. 
Jones, Lang, Klein, Wolf & Smith, 

Defenke Attys. , 
Request! for Review by Employer 

I · Reviewed by Board Members Wilson and Moore. 

I 
Board o1f 
remande1d 
claiman1t 
provideid 

I 
I 

The employer and its carrier request review by the 
the order of the Administrative Law Judge (ALJ) which 
to them claimant's claim with directions tb provide 
with benefi~s under the Workers' Compensation Act as 
by law. ' 

! Claimant was 55 years old at the time of the hearing 
and ;:1ad' been employed by the Tuali ty Comrnuni ty Hospital for 
approxi~ately six years, working in the hospital cafeteria. 
Her shi:ft is between 10: 30 a.m. and 7:00 p.m. 

On January 2, 1978 claimant was engaged in carrying 
out hei regular duties and preparing the·cafeteria for opening 
at 5:301 p.m. Just before 5: 30 claimant hurried to the restroom 
for per:sonal reasons and while seated, turned to her right and 
reache~ for the toilet paper. When claimant made this movement, 
she felt something "snap or pop" and felt pain in her lower back 
just abbve the belt line and to the right of the spinal column. 
Claimant was unable to straighten up and had to walk in a semi
bent-over position due to her pain. She completed·her shift and 
then went to the emergency room for treatment. 

-419-

m

ORDER

I Claimant's claim for-an industrial injury sustained
on October 24, 1969 is hereby remanded to the Fund for the
payment! of compensation, as provided by law, commencing on
November 22, 1976, the date Dr. Kahler first■examined claim
ant, and until the claim is closed pursuant to the provisions
of ORS 656.278, less-any compensation-for time loss which the
Fund has previously paid to claimant and less any time claim
ant mayI have worked.

i Claimant's attorney is hereby granted as a reasonable
attorney's fee a sum equal to 25% of the increased compensation
for temporary total disability granted by this order, payable
out of said compensation as paid, not to exceed $750.

WCB CAS NO. 78-2832 F BRUARY 16, 1979

#

#

TREVA ANDERSON, CLAIMANTHuffmanI & Zenger, Claimant's Atty 
Jones, Lang, Klein, Wolf & Smith,

Defense Attys 
Requestj for Review by  mployer

Reviewed by Board Members Wilson and Moore.
The employer and its carrier request review by the

Board o|f the order of the Administrative Law Judge (ALJ) which
remande^d to them claimant's claim with directions to provide
claiman't with benefits under the Workers' Compensation Act as
provide|d by law.

Claimant was 55 years old at the time of the hearing
and had been employed by the Tuality Community Hospital for
approximately six years, working in the hospital cafeteria.
Her shi'ft is between 10:30 a.m. and 7:00 p.m.

On January 2, 1978 claimant was engaged in carrying
out her regular duties and preparing the'cafeteria for openingat 5:30^ p.m. Just before 5:30 claimant hurried to the restroom
for personal reasons and while seated, turned to her right and
reached' for the toilet paper. When claimant made this movement,
she felt something "snap or pop" and felt pain in her lower back
just above the belt line and to the right of the spinal colum.n.
Claimant was unable to straighten up and had to walk in a semi-
bent-oyer position due to her pain. She completed -her shift and
then went to-the emergency room for treatment.

-419-
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filed a claim for workers' compensation bene~ 
fits which was denied by Employee. Benefits Insurance Company 
(EBI-) on April 4, 1978 on the grounds that claimant's injury 
or condition did not arise out of her employment. 

Before her claim had been denied claimant had been ex
amined by Dr. Keizer, an orthopedic physician, who concluded 
that claimant had some degenerative osteoarthritic changes 
which pre-existed the restroom incident and that her symptoma
tology was due to the osteoarthritis. 

Claim~nt's treati~g physician, Dr. Sievers, hospital
ized claimant and referred her to Dr. Fry for an orthopedic 
consultation. Dr. Fry concluded that claimant had sustained 
a sacroiliac joint, low back strain, involving the right side 
wheri she.was twisting. It was his opin~on that claimant did 
not have degenerative osteoarthritis. At the· hearing he tes
tified that whether or not a person had osteoarthritis was often 
a matter of interpretation, a matter of degree. If he'were to 
diagnose osteoarthritis he would say that claimant had only a 
slight- degree. 

The ALJ found that claimant had not had any back dif
ficulty prior to the incident of January 2, 1978 other than an 

· occasional !'-tired" feeli.ng. 
. 

It is the contention of EBI that claimant did not suf-
fer a compensable injury because although the incident happened 
during the course of her employment, it did not arise out of such 
employment. 

The ALJ relied on Benafel v. SAIF, 33 Or App 597, in 
which the Court of Appeals enumerated the factors which were 
useful in determining whether or not an injury arose "out of" 
employment. After applying these factors to the circumstances 
in the present case, the ALJ concluded that the activity which 
resulted in the injury which claimant suffered, was for the 
benefit of the employer, it was necessary for her to hurry and_ 
to take care of her personal problem so that she couid quickly 
return to the cafeteria line which would open at 5:30. He 
found it self-evident that the activity was one which could be 
contemplated by the employer and the employee, tpat claimant 
had been paid for the activity and it had occurred on the em
ployer's premises. He also felt that the activity would have 
been in all likelihood, acquiesced in by the employer had 
permission been requested, however, such permission was not required 
of the employees. 

-420-

I 
I J 
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Claimant filed a claim for workers' compensation bene
fits which was denied by  mployee, Benefits Insurance.Company
( BI) on April 4, 1978 on the grounds that claimant's injury
or condition did not arise out of her employment.

Before her claim had been denied claimant had been ex
amined by Dr. Keizer, an orthopedic physician, who concluded
that claimant had some degenerative osteoarthritic changes
which pre-existed the restroom incident and that her symptoma
tology was due to the osteoarthritis.

Claimant's treating physician. Dr. Sievers, hospital
ized claimant and referred her to Dr. Fry for an orthopedic
consultation. Dr. Fry concluded that claimant had sustained
a sacroiliac joint, low back strain, involving the right side
when she,was twisting. It was his opinion that claimant did
not have degenerative osteoarthritis. At the' hearing he tes
tified that whether or not a person had osteoarthritis was often
a matter of interpretation, a matter of degree. If he' were to
diagnose osteoarthritis he would say that claimant had only a
slight- degree.

The ALJ found that claimant had not had any back dif
ficulty prior to the incident of January 2, 1978 other than an
occasional "tired" feeling.

It is the contention of  BI that claimant did not suf
fer a compensable injury because although the incident happened
during the course of her employment, it did not arise out of such
employment.

The ALJ relied on Benafel v. SAIF., 33 Or App 597, in
which the Court of Appeals enumerated the factors which were
useful in determining whether or not an injury arose "out of"
employment. After applying these factors to the circumstances
in the present case, the ALJ concluded that the activity which
resulted in the injury which claimant suffered, was for the
benefit of the employer, it was necessary for her to hurry and,
to take care of her personal problem so that she could quickly
return to the cafeteria line which would open at 5:30. He
found it self-evident that the activity was one which could be
contemplated by the employer and the employee, that claimant
had been paid for the activity and it had occurred on the em
ployer's premises. He also felt that the activity would have
been in all likelihood, acquiesced in by the employer had
permission been requested, however, such permission was not required
of the employees.

m

m
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I He found no differenc~ between claimant twisting her back 
whil~ ~~tting QP th~ t9ile~ ~h~ t~isti~9- it while serving food 
on the bafeteria line. In either case it would ·arise out of the 
course bf claimant's employment and would be considered as a corn
pensabl~ industrial injury. The ALJ ordered the claim accepted. 

I 

j The Board, on de novo review, relies on the ~uling of the 
Court or Appeals in-J0rdan v. Western Electric,- 1 Or App 441, that 
one of ~he factors which must be considered is "whether the activ
ity wasj an ordinary risk of, and incidental to, the employment 

.(emphasrs supplied)". . 

1 In this case, there is no question that the incident 
occu:cred during the course of claimant's employment because 
it occu~red betwe~n 10·30 a.m. and 7:00 p.m. which was her 
regulariwork shift, however, the Board does not find that it 
arose oµt of her employment because the incident. could have 
happened elsewhere. More succinctly stated the incident was 
somethipg .which was not peculiar to claimant's employment; 
the fact that it did happen while she was on the employer's 
premisek does not bring it within the scope of her employment. 

I 
I 
1 The ALJ says there is·no difference between claimant 

twisting her back while going to the toilet or· twisting it 
while~ serving food on the cafeteria line; however, the Board . 
cannot ~gree with this statement. There is a substanti~l dif
ference~ •i.e., one of the duties for which claimant was paid. 
was to serve food on· the cafeteria l±ne and had· she twisted her· 
back whtle doing that there would be no question about the· 
compens?3-bility of the injury. \vhen claimant went to the women's 
restro~~ it was to satisfy a personal need and had absolutely no 
causal-bonnection whatsoever with her job. 

I 
I 
, The Board concludes that claimant's-injury on January 

2, 1978,did not arise out of the course of her employment, 
there!f o}e, the denial of her claim by the employer and its 
carrier!was proper. 

ORDER 
I 

j The order of the ALJ, dated August 29, 1978, is re
versed.; 

' ' I The d~nial, issued by the carrier on April 4, 1978, is 
affirmed. 

i 
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i He found no difference between claimant tv;isting her back
Whil« sitting W the teiiet an& twisting- it while serving food
on the cafeteria line. In either case it would arise out of the
course of claimant's employment and would be considered as a com
pensable industrial injury. The ALJ ordered the claim accepted.

I The Board, on de novo review, relies on the ruling of the
Court of Appeals in-Jordan v Western  lectric,- 1 Or App 441, that
one of the factors which must be considered Ts "whether the activ
ity wasj an ordinary risk of, and incidental to, the employment
.(emphasis supplied)".

In this case, there is no question that the incident,
occurred during the course of claimant's employment because
it occurred between 10 30 a.m. and 7:00 p.m. which was her
regularl work shift, however, the Board does not find that it
arose out of her employment because the incident, could have
happened elsewhere. More succinctly stated the incident was
something which was not peculiar to claimant's employment;
the fact that it did happen while she was on the employer's
premises does not bring it within the scope of her em.ployment.

1 ■I The ALJ says there is-no difference between claimant
twisting her back while going to the toilet or' twfsting it
while serving food on the cafeteria line; however, the Board
cannot agree with this statement. There is a substantial dif
ference^ i.e., one of the duties for which claimant was paid,
was to serve food on- the cafeteria Ifne and had' she tv;isted her-
back while doing that there would be no question about the
compensability of the injury. When claimant went to the v;omen's
restroom it was to satisfy a personal need and had absolutely no
causcil connection whatsoever with her job.

\ ■ •  

The Board concludes that claimant's•injury on January
2, 1978,did not arise out of the course of her employment,
therefore, the denial of her claim by the employer and its
carrier!v;as proper.

' ORD R

versed.

affirmed.

The order of the ALJ, dated August 29, 1978, is re-

The denial, issued by the carrier on April 4, 1978, is
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CASE NO. 78-1864 FEBRUARY 16, 1979 

TROY M. AUDAS, CLAIMANT 
Pozzi, Wilson, Atchison, Kahn, O'Leary, 

Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Request for Review by the SAIF 

Reviewed by Board Members Wilson and Moore. 

The State Accident Insurance Fund requests review by 
the Board of the Referee's.order which granted claimant an 
award for permanent total disability effective December 3, 

19 77. 

Claimant is 54 years old and has an eighth grade educa
tion. For most of his adult working life, he has been employed 
as a roofer, part of the time self-employed. In January 1967 
claimant sustained a compensable injury when he fell from a 
roof and injured his left shoulder and arm.· 

Claimant u_ltimately received awards of 50% loss of use 
of the left arm and 70% loss of an arm.by separation for unsched
uled back disability. 

After this injury, the doctors were of the opinion that 

-

he could not return to roofing but should be referred for voca- 4j 
tional rehabilitation. Claimant took some courses but was unable ,_ 
to locate a job and returned to work as a roofer. Claimant was 
on this job ~pproximately two weeks when, on October 18, 1971, 
the ladder slipped and claimant fell injuring his right shoulder 
and arm. Surgery was performed and the claim was closed by a 
Determination Order, dated July 16, 1973, whereby claimant was 
JWJrdgd 48° for 151 unscheduled di5abil1ty ~na JU,4° f9r 20% 
loss of the right arm. Again claimant requested a hearing, and 
ultimately was granted a judgment .·by tqe circuit court which 
awarded claimant 96° for his unscheduled disability and 76.8° 
for partial loss of use of the right arm. 

Subsequently, the claim was reopened and again closed 
by a Determination Order, dated January 27, 1977, which awarded 
claimant. no additional compensation for either temporary total 
or permanent partial disability. Claimant requested a hearing 
and as a result thereof an order, dated September 16, 1977, re
opened the claim as of January 7, 1977. On June 29, 1977 claim
ant had an ulnar nerve transplant at the right·elbow. 

The claim was then closed by a Determination Order 
dated February 21, 1978 which awarded claimant no compensation 
for permanent partial'disability but did award additional corn-

-422-
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WCB CAS NO. 78-1864 F BRUARY 16, 1979

TROY M. AUDAS, CLAIMANT
Pozzi, Wilson, Atchison, Kahn, O'Leary,
Claimant's Attys.

SAIF, Legal Services, Defense Atty.
Request for Review by the SAIF

Reviewed by Board Members Wilson and Moore,
The State Accident Insurance Fund requests review by

the Board of the Referee's .order which granted claimant an
award for permanent total disability effective December 3,
1977.

Claimant is 54 years old and has an eighth grade educa
tion. For most of his adult working life, he has been employed
as a roofer, part of the time self-employed. In January 1967
claimant sustained a compensable injury when he fell from a
roof and injured his left shoulder and arm.

Claimant ultimately received awards of 50% loss of use
of the left arm and 70% loss of nn arm-by separation for unsched
uled back disability.

After this injury, the doctors were of the opinion that
he could not return to roofing but should be referred for voca
tional rehabilitation. Claimant took some courses but was unable
to locate a job and returned to work as a roofer. Claimant was
on this job approximately tv;o weeks when, on October 18, 1971,
the ladder slipped and claimant fell injuring his right shoulder
and arm. Surgery was performed and the claim was closed by a
Determination Order, dated July 16, 1973, whereby claimant was
awardQd 48° for 15°s unscheduled disability and 28,4° for 20%loss of the right arm. Again claimant requested a hearing, and
ultimately was granted a judgment,by the circuit court which
awarded claimant 96° for his unscheduled disability and 76.8°
for partial loss of use of the right arm.

Subsequently, the claim was reopened and again closed
by a Determination Order, dated January 27, 1977, which awarded
claimant no additional compensation for either temporary total
or permanent partial disability. Claimant requested a hearing
and as a result thereof an order, dated September 16, 1977, re
opened the claim as of January 7, 1977. On June 29, 1977 claim
ant had an ulnar nerve transplant at the right'elbow.

The claim was then closed by a Determination Order
dated February 21, 1978 v;hich awarded claim.ant no compensation
for permanent partial'disability but did award additional com-
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I 
I 

I 
i ' 

pensati0n for temporary total disability from January 7 through 
Decen~er 2, 1977. This is the Determination Order upon which 

I 

claimant requested the hearing before this Referee. 
I 
. At a hearing conducted before Referee Neal.on Septem

ber ,l, -1977 which resulted in the September 16, 1977 order the 
Referee I observed movies introduced by the Fu_nd showing that 
claimant, contrary to his own teBtimony, was able to raise his 
anns without difficulty and to carry objects which ·he had de
nied he,was able to carry. Despite this, the Referee at that 
time, after hearing and observing 6laimant, found no reason to 
questio& his credibility. 

i 
The present Referee found that durlng the course of 

claimant's last claim he had received additional training from 
the Divtsion of Vocational Rehabilitation, passed his high school 
GED, taken part of an architectural drafting course and also. a 
construbti.on technician course.· Through the CET.P,. program he had 
securedlernployment as_a building inspector with Clackamas County. 
Claimant.worked about three months but was ~nable to pass the 
civil s~rvice exam and, according to claimant, was fired. 

! .Claimant has discussed his problems with various state 
employm~nt offices to no avail. The records of the Division of 
Vocatiohal Rehabilitation show claimant has tried various train
ing pro~rams and at least one job but again has met with no.suc
cess. 

The Referee found that claimant has a difficulty adjust
·ing to new situations. He also'has difficulty accepting in
structibn as to how a job should be performed. 

I . 
i At the present time claimant testifies of pain in his 

right shoulder which crosses his back and goes down into his 
elbow. ! If he moves or uses his arm very much it becomes sore 
and he iloses strength and his pain "increases. According to claim
ant hi~ right shoulder and ar~ are more disabled than his left 
shoulde~ and arm. This was corroborated by the report of Dr. 
Berg in! his May "l., lY'/tl report._ On November 9, 1976 Dr. Berg 
causally related claimant's low back problem to his industrial 
injury bf October 18, 1971 and stated that such disability was 
minimal; at tnat time. He later rated the low back disability 
as rnildj. 

I i The Referee concluded that claimant, over the years, 
has indµstriously applied himself and earned a good living~ 
Even after severely injuring his left shoulder, claimant when 
he was ~nable to find any other work returned to roofing .. The 
Refe:ceej concluded ·that 'this is not the picture of a man with 
poor morivation. 

-423-
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pensation for temporary total disability from January 7 through
December 2, 1977. This is the Determination Order upon which
claimant requested the hearing before this Referee.

At a hearing conducted before Referee Neal on Septem
ber,!, 1977 which resulted in the September 16, 1977 order theReferee I observed movies introduced by the Fund showing that
claimant, contrary to his ov;n testimony, was able to raise his
arms without difficulty and to carry objects which 'he had de
nied he,was able to carry. Despite this, the Referee at that
time, after hearing and observing claimant, found no reason to
question his credibility.

I The present Referee found that during the course o£
claimant's last claim he had received additional training from
the Division of Vocational Rehabilitation, passed his high school
G D, taken part of an architectural drafting course and also.a
construction technician course.- Through the C TA program he hadsecuiredj employment as.a building inspector with Clackamas County.
Claimant, worked about three months but v;as unable to pass the
civil service exam and, according to claimant, was fired.

! Claimant has discussed his problems with various state
employment offices to no avail. The records of the Division of
Vocational Rehabilitation show claimant has tried various train
ing programs and at least one job but again has met with no,suc
cess.

The Referee found that claimant has a difficulty adjust
ing to new situations. He also'has difficulty accepting in
struction as to how a job should be performed.

At the present time claimant testifies of pain in his
right shoulder which crosses his back and goes down into hiselbow. If he moves or uses his arm very much it becomes sore
and he Joses strength and his pain increases. According to claim
ant hisi right shoulder and arm are more disabled than his left
shoulder, and arm. This v/as corroborated by the report of Dr.
Berg in^ his May 2, ly/d report. On November 9, 1976 Dr. Berg
causally related claimant's low back problem to his industrial
injury of October 18, 1971 and stated that such disability was
minimalj at that time. He later rated the low back disability
as mild|.

I The Referee concluded that claimant, over the years,
has industriously applied himself and earned a good living-.
 ven af|ter severely injuring his left shoulder, claimant when
he was unable to find any other work returned to roofing. The
Referee! concluded -that this is not the picture of a man with
poor motivation.
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The Referee concluded that the disability in the 
shoulders is in the unscheduled area and must be evaluated on 
the basis of claimant's loss of future earning capacity. Tak-
ing into consideration claimant 1 s age, education, trainability, 
intelligence, work experience, etc., the Referee concluded there 
was no job which claimant could secure and/or regularly perform 
for gain. He concluded claimant has.been permanently and totally 
disabled since December 3, 1977, the date claimant's compensation 
for temporary total disability was tE:-,rminated by the Determination 
Or~der of February 21, 1978. ; 

The Board, on de nova review, finds the medical evidence 
does not justify an award for permanent and total disability and 
claimant has had substantial vocational retraining provided him over 
a considernble length of time of which he took little ·advantage. 
Claimant, in fact, has been retired from the labor rnarket for some 
t~me; the evidence indicates that claimant has worked very little 
since his initial injury in 1967. 

Claimant has received awards totalling 100% for unsched
uled left and right shoulder disability, 50% loss of his left arm 
and 40% loss of the right arm. Claimant was subjected to addi
tional surgery on his right arm on June 29, 1977. The Determin
ation Order of January 27, 1977 had grante~ claimant no additional 

lernporary lol~l digJbility or pgrm~n@nt p~rtictl diBflbility ~~ a 
consequence of his October 18, 1971 industrial injury. The later 
Determination Order of Pebruary 21, 1978 granted time loss bene- Q.\ 
fits to cover the surgery on the right arm but no additional per- W 
manent partial disability. 

Claimant had suffered recurrent acute heart attacks in 
1976, had mild diabetes mellitus with a possible diabetic neuro
pathy in his extremities and h~d developed chronic degenerativ~ 
arthritis, cervical and to a slig0t extent, lumbar, and had gout. 
However, none of these conditions pre-existed the last compensable 
injury nor.were they related thereto, therefore, they cannot be 
considered by the Referee in making a determination of permanent 
and total disability. 

The Board does not find claimant to be permanently 
and totally disabled. It finds that claimant has n6t dili
gently applied himself in the search for ernployment. Claim
ant has received substantial training from the Division of 
Vocational Rehabilitation and received his GED but he has taken 
very little advantage of all these matters. The evidence indi
cates he did work as a bui ldi11g inspector for about three 
months but being unable to pass the ·civil service examination 
was, according to claimant, fired. It is evident that claim
ant cannot adjust to new situations and has difficulty ac
cepting and following instructions or performing a job. 

-424-
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The Referee concluded that the disability in the
shoulders is in the unscheduled area and must be evaluated on
the basis of claimant’s loss of future earning capacity. Tak
ing into consideration claimant's age, education, trainability,
intelligence', work experience, etc., the Referee concluded there
was no job which claimant could secure and/or regularly perform
for gain. He concluded claimant has'been permanently and totally
disabled since December 3, 1977, the date claimant's compensation
for temporary total disability was terminated by the Determination
Orjder of February 21, 1978. T

The Board, on de novo review, finds the medical evidence
does not justify an av;ard for permanent and total disability and
claimant has had substantial vocational retraining provided him over
a considerable length of time of vjhich he took little 'advantage.
Claimant, in fact, has been retired from the labor market for some
time; the evidence indicates that claimant has worked very little
since his initial injury in 1967.

m

Claimant has receive
uled left and right shoulder
and 40% loss of the right arm
tional surgery on his right a
ation Order of January 27, 19
temporary tdtal disability or
consequence of his October 18
Determination Order of Februa
fits to cover the surgery on
manent partial disability.

d awards totalling 100% for unsched-
disability, 50% loss of his left arm

Claimant v/as subjected to addi-
rm on June'29, 1977. The Determin-
77 had granted claimant no additional
pQiTiianent partial disability as a

, 1971 industrial injury. The later
ry 21, 1978 granted time loss bene-
the right arm but no additional per-

Claimant had suffered recurrent acute heart attacks in.
19 76, had mild diabetes mellitus v;ith a possible diabetic neuro
pathy in his extremities and had developed chronic degenei'ative
arthritis, cervical and to a slight extent, lumbar, and had gout.
However, none of these conditions pre-existed the last compensable
injury nor .were they related thereto, therefore, they cannot be
considered by the Referee in making a determination of permanent
and total disability.

The Board does not find claimant to be permanently
and totally disabled. It finds that claimant has not dili
gently applied himself in the search for employment. Claim
ant has received substantial training from the Division of
Vocational Rehabilitation and received his G D but he has taken
very little advantage of all these matters. The evidence indi
cates he did v7ork as a building inspector for about three
months but being unable to pass the civil service examination
was, according to claimant, fired. It is evident that claim
ant cannot adjust to new situations and has difficulty ac
cepting and following instructions or performing a job.

m
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Board concludes that claimant has suffered no ad

ditional disability either temporary or perrµanent in excess 
of that:which had been previo~sly granted to him for his indus-

trial injury ~U5tained on QGto~~~ l~, l~7l, th~t th~.~w~rd for 
permanent total.disability should be set aside, and the Deter
mination Order dated February 21, 1978 reinstated. 

I 

I OP-DER 

versed .1 
I 

I 

The order of-the Ref~ree, dated August. 7, 1978, is re-

I 
affirmed 

The Determination Order, dated February 21, 1978, is 
and reinstated. 

WCB CASE NO. 77-82 

MATTHEW BARNETT, CLAIMANT 
Blitsc~ & Case, Claimant's Attys. 
SAIF, L'.egal Services, Defense Atty. 
Reques~ for Review by the SAIF 

FEBRUARY 16, 1979 

Reviewed by Board Members Moore and Phillips. 
j 

I The State Accident Insurance Fund seeks Board review 
of the Referee's order which remanded claimant 1 s claim to it 
for accbptance and payment of compensation to which claimant 
may be :entitled. 

I 
· The Board, after de nova review, affirms and adopts the 

Opinio~ and Order of the Referee, as amended by a later order, 
a copy bf which is attached hereto and, by this reference, is 
made a part hereof. 

' 

ORDER 

, The order of the Referee, dated July 14, 1978, as amended 
I 

on August 2, 1978, is affirmed. 
I -

, Claimant's attorney is hereby granted a reasonable attor
ney's f~e for his services in connection with this Board review 
in the ~mount of $250, payable by the Fund. 

I 

-425-

i The Board concludes that claimant has suffered no ad
ditional disability either temporary or permanent in excess
of that;which had been previously granted to him for his indus-
trial injury sustained on October IS) l?7i) thst th?,award for
permanent total.disability should be set aside, and the Deter
mination Order dated February 21, 1978 reinstated.

ORD R

versed.
The order of-the Referee, dated August. 7, 1978, is re-

] The Determination Order, dated February 21, 1978, is
affiiTned and reinstated.

WCB CAS NO. 77-82 F BRUARY 16, 1979
MATTH W, BARN TT, CLAIMANTBlitschl & Case, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Request! for Review by the SAIF

I Reviev/ed by Board Members Moore and Phillips.
II The State Accident Insurance Fund seeks Board reviev;

of the Referee's order which remanded claimant's claim to it
for acceptance and payment of compensation to which claimantmay be |entitled.

The Board, after de novo reviev;, affirms and adopts the
Opinion and Order of the Referee, as am.ended by a later order,
a copy of which is attached hereto and, by this reference, is
made a part hereof.

- ORD R
The order of the Referee, dated July 14, 1978, as amended

on August 2, 1978, is affirmed.
Claimant's attorney is hereby granted a reasonable attor

ney's fee for his services in connection with this Board review
in the amount of $250, payable by the Fund.

m
-425-
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CASE NO. 78-1835 

HUBERT BR.li.TTON, CLAIMANT 
David R. Vandenberg, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant 

FEBRUARY 16, 1979 

Reviewed by Board Members Moore and Phillips. 

Claimant seeks Board review of the Referee's order 
which granted him compensation equa_l to 64° for a total award 
of 160° for 50% unscheduled back disability. Claimant con
tends that he is entitled to compe~sation for 100% disability, 

The Board, after de nova review, affirms and adopts 

the oplnlon anJ Order of lhe R~f~~~~, a ~opy of which i~ at
tached hereto and, by this reference, ·is made a part hereof. 
By this order, the Board strongly urges claimant to seek as
sistance from the Field Services Division of the Workers' 
Compensation Department. 

ORDER 

The order of the Referee, dated September 26, 1978, is 
affirmed. 

WCB CASE NO, 78-1268 

JAMES BYRD, CLAIMANT 
Dye & Olson, Claimant's Attys. 
Souther, Spaulding,. Kinsey, 1-hlliamson 

& Schwabe, Defense Attys. 
Request for Review by Claimant 

FEBRUARY 16, 1979 

Reviewed by Board Members Wilson and Moore. 

The claimant seeks Board review of the Referee's order. 
which affirmed the July 13, 1978 Determination Order whereby 
he was granted time loss benefits only. 

The Board, after de nova review, affirms and adopts the 
Opinion and Order of the Referee, a copy-of which is attached 
hereto and, by this reference, is made a part hereof. 

ORDER 

The order of the Referee, dated September 12, 1978, is 
affirmed. 
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HUB RT BRATTON, CLAIMANT
David R. Vandenberg, Claimant's Atty.
SAIF, Legal Services, Defense Atty,
Request for Review by Claimant

WCB CAS NO. 78-1835 F BRUARY 16, 1979

Reviewed by Board Members Moore and Phillips.
Claimant seeks Board review of the Referee's order

which granted him compensation equal to 64° for a total award
of 160° for 50% unscheduled back disability. Claimant con
tends that he is entitled to compensation for 100% disability

The Board, after de novo review, affirms and adopts
the Opinion ancl 6rder of the RefdYfiS, S GOpR Of Wflich iS flt
tached hereto and, by this reference, 'is made a part hereof.
By this order, the Board strongly urges claimant to seek as
sistance from the Field Services Division of the Workers'
Compensation Department.

ORD R
The order of the Referee, dated September 26, 1978, is

affirmed.

m

WCB CAS NO. 78-1268 F BRUARY 16, 1979
JAM S BYRD, CLAIMANT
Dye & Olson, Claimant's Attys.
Souther, Spaulding,. Kinsey, Williamson

Si Schwabe, Defense Attys.
Request for Review by Claimant

Reviewed by Board Members Wilson and Moore.
The claimant seeks Board review of the Referee's order,

which affirmed the July 13, 1978 Determination Order whereby
he v/as granted time loss benefits only.

The Board, after de novo review, affirms and adopts the
Opinion and Order of the Referee, a copy of which is attached
hereto and, by this reference, is made a part hereof.

ORD R

affirmed.
The order of the Referee, dated September 12, 1978, is

-426-



   
    
         

      

       
         

       
          

            
          

         

      
       

 
    
    

      
          
       
            

           
         

            
          

             
          

          
          
    

CASE NO. 78-2319 

I 

KEVIN C.ONDRA, CLAIMANT 
Merten~ Saltveit, Claimant's Attys. 
SAIF, Lbgal Services, Defense Atty. 
Requestl for Review by Claimant 

' 

FEBRUARY 16, 1979 

, Reviewed by Board Members Wilson and Moore. 
I 
[ Claimant seeks Board review of the Referee's order 

which affirmed the February 27, 1978 Determination Order. 
I 
I 

. f .The Board, after de novo review, affirms ~nd ~do?~s 
the Op1~1on and Order of the Referee, a copy of which 1s at
tached hereto and, by this reference, is made a part hereof. 

ORDER 
I 
I The order of the Referee, dated September :1_3, 1978, 

aff inned. 
I 

I 
I 

I 

WCB CASE NO. 76-1761 

JOANN EARL, CLAIM}\HT 
Emmons,! Kyle, Kropp & Kryger, 

Clairn~nt's Attys. 
SAIF, Lkgal Services, Defense Atty. 
Request for Review by Claimant 

FEBRUARY 16, 1973 

Reviewed by Board Members Moore and Phillips. 

is 

Claimant seeks Board review of the Referee's order which 
approved the Fund's denial of February 11, 1976. 

Claimant, at the time of her injury, w2s working in the 
Head Start program as an assistant teacher with a class of 

I 
three-y~ar-olds. She was injured on April 5, 1974 while attend-
ing a staff meeting. As she left, she tripped on the wooden 
stairca~e and fell to the cement walk, a distance of approxi-. 
mately four to seven stairs. The Fund admits the fall was in the 
course of her employment and was compensable, but on February· 
11, 197~ de~ied that the fall materially caused the back com
plaints;clai.mc:1nt was currently complaining of nor were they re
sponsible for the treatment therefor. 

I· 
I 
I 

...:427-

K VIN CPNDRA, CLAIMANT
Merten Saltveit, Claimant's Attys.
SAIF, Legal Services, Defense Atty.Request! for Review by Claimant

WCB CAS NO. 78-2319 F BRUARY 16, 1979

Reviewed by Board Members Wilson and Moore.
I Claimant seeks Board review of the Referee's order

which affirmed the February 27, 1978 Determination Order.
I The Board, after de novo review, affirms and adopts

the Opinion and Order of the Referee, a copy of which is at
tached hereto and, by this reference, is made a part hereof.

ORD R
The order of the Referee, dated September 13, 1978, is

affirmed.

WCB CAS NO. 76-1761 F BRUARY 16, 1979
JOANN  ARL, CLAIMANT mmons,! Kyle, Kropp & Kryger,

Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Moore and Phillips.
I Claimant seeks Board review of the Referee's order which

approved the Fund's denial of February 11, 1976.
Claimant', at the time of her injury, v;as working in the

Head Start program as an assistant teacher with a class of
three-year-olds. She was injured on April 5, 1974 while attend
ing a staff meeting. As she left, she tripped on the wooden
staircase and fell to the cement walk, a distance of approxi
mately four to seven stairs. The Fund admits the fall was in the
course of her employment and was compensable, but on February
11, 1976 denied that the fall materially caused the back com
plaints claimant was currently complaining of nor were they re
sponsible for the treatment therefor.
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Paluska, an orthopedic surgeon, saw claimant on the '-'. 
day of the fall. At that time she made no complaints of back W 
problems. Claimant returned to work the following day and con-
tinued working until she became pregnant in late June 1974. 

In early July 1974 claimant, while reaching to pick up 
a berry, turned and experienced a sharp pain in her low back 
~rea which radiated down the right leg. She was seen by a chir-
opractor on July 5, 1974 complaining of paln ln the cervical and 
lumbar spine area and also the left leg. She received physical 
therapy from September 5 to September 20, 1974 prescribed by Dr. 
Pal uska. On September 20 Dr. Pal uska recommended her ·claim be 
closed without an award for permanent disability because claim
ant probably had a ligamentous strain aggravated by pregnancy. 
His examination showed no neurological deficit. 

In December 1975 claimant was again seen by Dr. Paluska 
and, at that time, she was complaining of back problems. Dr. 
Paluska found nothing wrong with her but noted she was upset 
because of domestic problems. He hospitalized claimant from 
January 2 to January 15, 1976; he did this not only to afford 
claimant conservative treatment of her back pain but also to 
remove her from her home environment. 

On.January 21, 1976 Dr. Paluska reported that it was dif
ficult, if not impossible, .to state that claimant's present back 
syndrome was c·a usally related to her industrial injury of April 
1974. He examined claimant on January 26 and again on February 
26, 1976 and found no objective evidence of disease. He told 
claimant that if she did have back discomfort she would have to 
learn to accept it. 

The Referee found that since the claim had been denied 
on February 11, 1976 claimant has been seen by several doctors 
and also evaluated by the physicians at the University of Oregon 
Medical School. Dr. Boyd felt claimant's condition was a classic 
postural or fatigue low back syndrome without disc involvment. 

The Referee relied primarily on the opinions expressed 
in the reports of Dr. Paluska who had seen claimant on the day 
of her injury and had followed her for a period of time there
after. He concluded that claimant had failed to prove by a pre
ponderance of the evidence that there was any causal relation
ship between her employment and her present physical condition. 

The Board, on de nova review, concurs with the GOnclu
sion reached by the Referee. Dr. Paluska, in a letter report, 
dated September 20, 1974, addressed to the Fund, stated that he 
did not feel claimant would have any permanent disability as a 
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Dr. Paluska, an orthopedic surgeon, saw claimant on the
day of the fall. At that time she made no complaints of back
problems. Claimant returned to work the following day and con
tinued working until she became pregnant in late June 1974.

In early July 1974 claimant, while reaching to pick up
a berry, turned and experienced a sharp pain in her low back
area which radiated down the right leg. She was seen by a chir
opractor on July 5, 1974 complaining of pain in tKe cervical and
lumbar spine area and also the left leg. She received physical
therapy from September 5 to September 20, 1974 prescribed by Dr.
Paluska. On September 20 Dr. Paluska recommended her 'claim, be
closed without an award for permanent disability because claim
ant probably had a ligamentous strain aggravated by pregnancy.
His examination showed no neurological deficit.

m

In December 1975 claimant was again seen by Dr. Paluska
and, at that time, she was complaining of back problems. Dr.
Paluska found nothing wrong with her but noted she was upset
because of domestic problems. He hospitalized claimant from
January 2 to January 15, 1976; he did this not only to afford
claimant conservative treatment of her back pain but also to
remove her from her home environment.

On January 21, 1976 Dr. Paluska reported that it was dif
ficult-, if not impossible, to state that claimant's present back
syndrome was causally related to her industrial injury of April
1974, He examined claimant on January 26 and again on February
26, 1976 and found no objective evidence of disease. He told
claimant that if she did have back discomfort she would have to
learn to accept it.

The Referee found that since the -claim had been denied
on February 11, 1976 claimant has been seen by several doctors
and also evaluated by the physicians at the University of Oregon
Medical School. Dr. Boyd felt claimant's condition was a classic
postural or fatigue low back syndrome without disc involvment.

The Referee relied primarily on the opinions expressed
in the reports of Dr. Paluska who had seen claimant on the day
of her injury and had followed her for a period of time there
after. He concluded that claimant had failed to prove by a pre
ponderance of the evidence that there was any causal relation
ship between her employment and her present physical condition.

The Board, on de novo review, concurs with the conclu
sion reached -by the Referee. Dr. Paluska, in a letter report,
dated September 20, 1974, addressed to the Fund, stated that he
did not feel claimant would have any permanent disability as a
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I 
result df her April 5, 1974 injury since it probably repre~ented 
a ligam~ntous strain, aggravated by the pregnancy. He stated 
that her claim could be closed-at that time. 

I 

-~ 1- --- ·- . ·-··---·----- -----~----- ------------ ----- -----

1 On January 21, 1976 Dr. Paluska advised the Fund that 
it was 4ifficult, if not impossible, to say that claimant's· 
present !back syndrome was attributable to an on-the-job injury 
sustained in April 1974; based upon this letter the claim was 
denied on February 11, 1976. 

I 
: The Board concludes the denial was proper. 

ORDER 

1 
The order of the Referee, dated September 19, 1978, 

affirmed. 

I 

I 
I 

j 
WCB CASE NO. 77-5999 

ANNA EMRA, CLAIMJ\NT 
Doblie, 1Bischoff & Murray, Claimant's 

I 

Attys .' 
- I 

SAIF, Legal Services, Defense Atty. 
Request ltor Review by the SAIF 

! 

FEBRUARY 16, 1979 

1 Reviewed by Board Members Wilson, .Moore and Phi il ips. 

is 

The State Accident Insurance Fund seeks Board review 
of the R~feree's order which remanded claimant 1 s claim to it 
for accebtance and payment of compensation to which she is 
entitled1 for her August 8, 1976 left shoulder injury which in
cludes l~ft face and neck.numbness. 

i The Board, after de novo review, affirms and adopts the 
Opinion ~nd Order of the Referee, a copy of· which is attached 
hereto a~d, by this reference, is made a part hereof. 

ORDER 

I The order of the Referee, dated September 19, 1978, is 
affirmed!. 

I 
~ Claimant's attorney is hereby granted a reasonable attor

ney's fe~ for his· services in connection with this Board review 
in the a~ount of $200, payable by the Fund. 

I 
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result of her April 5, 1974 injury since it probably represented
a ligamentous strain, aggravated by the pregnancy. He stated
that her claim could be closed-at that time.

I On January 21, 1976 Dr. Paluska advised the Fund thatit was difficult, if not impossible, to say that claimant's-present jback syndrome was attributable to an on-the-job injury
sustained in April 1974; based upon this letter the claim was
denied on February 11, 1976.

The Board concludes the denial was proper.

m

affirmed.

ORD R
The order of the Referee, dated September 19, 1978, is

WCB CAS NO. 77-5999 F BRUARY 16, 1979
ANNA  MRA, CLAIMANT
Doblie, iBischoff & Murray, Claimant'sAttys.'
SAIF, Legal Services, Defense Atty.Request jfor Review by the SAIF

Reviewed by Board Members V7ilson, Moore and Phillips.

I The State Accident Insurance Fund seeks Board review
of the Referee's order which remanded claimant's claim to it
for acceptance and payment of- compensation to which she is
entitledi for her August 8, 1976 left shoulder injury which in
cludes left face and neck, numbness.

The Board, after de novo review, affirms and adopts the
Opinion and Order of the Referee, a copy of- which is attached
hereto and, by this reference, is made a part hereof.

ORD R
The order of the Referee, dated.September 19, 1978, is

affirmed;.
I Claimant's attorney is hereby granted a reasonable attor

ney's fee for his services in connection with this Board review
in the amount of $200, payable by the Fund.

r -429-
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CASE NO. 77-4214 

RICHARD PEAKES, CLAH1l\NT 
Carney, Probst & Cornelius, 

Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant 

FEBRUARY 16r 197-9 

Reviewed by Board Members Wilson and Moore. 

Claimant seeks Board review of the order of the Adminis
trative Law Judge (ALJ) which affirmed the Determination Order 
dated May 11, 1977 which awarded.claimant no compensation for 
permanent partial disability. 

Claimant was a 54-year-old bark truck driver when he 
sustained a compensable groin injury on October 29, 1973 .. The 
injury was caused by claimant straining to close a bunker door. 
Subsequently, claimant underwent a long course of diagnostic ex
aminations and/or treatment. Claimant also had several surgical 
operations performed by Dr. Issak. 

Claimant was referred to the Portland Pain Center where 
he was an in-patient for approximitely two weeks but was dis
charged because··of lack of cooperation. 

Claimant testified that he was in continuous severe pain 
and had burning sensation in the area of his groin and testicles. 
He fe~ls that he is permanently and tbtally disabled. 

-· _:_. ___ -Dr-.---Russakov-,····O·f--t-he---Po-r--t-land-Pa-i-n-Qen-ter,- tes-ti-f.ied----------
tha t claimant's pain was entirely subjective with no organic 
basis, the areas of pain being inconsistent on a physical basis. 

Dr. Grewe, a neurosurgeon, testified that there were no 
objective findings to support claimant's allegation of pain. 
Dr. Grewe concluded that an operation to establish a spinal 
block which could alleviate pain was not indicated in claim
ant's case. 

The ALJ found the claim to be unique in several re
spects. For example, it was based solely on pain in the groin 
area. Claimant had received a most thorough and extensive 
course of treatment and diagnosis over a four-year period yet 
claimant testified his condition had not improved. Lastly, the 
symptoms of pain were unsupported by any objective medical 
findings. 
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• RICHARD F AK S, CLAIMANT
Carney, Probst & Cornelius,
Claimant's Attys.

SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

WCB CAS NO. 77-4214 F BRUARY 16^ 1979 6

Reviewed by Board Members Wilson and Moore.
Claimant seeks Board review of the order of the Adminis

trative Law Judge (ALJ) which affirmed the Determination Order
dated May 11, 1977 which awarded claimant no compensation for
permanent partial disability.

Claimant was a 54-year-old bark truck driver v;hen he
sustained a compensable groin injury on October 29, 1973. -The
injury was caused by claimant straining to close a bunker door.
Subsequently, claimant underwent a long course of diagnostic ex
aminations and/or treatment. Claimant also had several surgical
operations performed by Dr. Issak.

Claimant was referred to the Portland Pain Center where
he was an in-patient for approximately two weeks but was dis
charged because-of lack of cooperation.

Claimant testified that he was in continuous severe pain
and had burning sensation in the area of his groin and testicles.
He feels that he is permanently and totally disabled.
- - —Dr-;—RussakovT-’O-f-t-he-Por-t-land-Pa-i-n-Genter,- testi-f-ied----

that claimant's pain was entirely subjective with no organic
basis, the areas of pain being inconsistent on a physical basis.

Dr. Grewe, a neurosurgeon, testified that there were no
objective findings to support claimant's allegation of pain.
Dr. Grewe concluded that an operation to establish a spinal
block which could alleviate pain was not indicated in claim
ant's case.

The ALJ found the claim to be unique in several re
spects. For example, it was based solely on pain in the groin
area. Claimant had received a most thorough and extensive
course of treatment: and diagnosis over a four-year period yet
claimant testified his condition had not improved. Lastly, the
symptoms of pain were unsupported by any objective medical
findings.
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The ALJ concluded that claimant had failed to s~stain 
the burderi of proving a causal relationship between his symptoms 
of pain a~d his compensable injury and therefore failed to sus
tain his b'urden of proving a per1i1onen t disability. 

I 
' 

~he Board, on de nova review, finds that claimant's 
hernia represents a compensable condition and that there is med
ical evid~nce which indicates that as a result of the hernia 
claimant ~ad disabling pain. Dr. Grewe stated that claimant 
hJd "I Qi~ iduJl chronic pain, riqht. •::, J.ie-iri~uii~~l ~~~~ 11 ~'r'l<l th~ t 
his "pain lis secondc1ry to his h<.:crniorrhaphy". The herniorrhaphy 
was accep~ed as a compensable injury by the F'und. 

I 
I 

~r. Russakov testified that claimant's pain was consis-
tent with ~he type of injury which he sustained and the surgery 
which he u:nderwent; he•··a.'lso testified th21t there was a physio
logical as: well as a psychosomatic component to claimant 1 s pain 
and that J reasonable diagnosis in clairnant 1 s case would be one 
of "anxiety and depressive neurosis with some psychophysiologic 
ge.ni to-;Jri'nary disorder". 

I 
D~. Russakov further stated that he felt the accident 

of Octoberl 29, 1973 was related in the sense of being a "trigger", 
i.e., the ~ccident allowed claimant's anxiety and depressive 
neurosis t~ happen. This corroborates the opinion of Dr. Pid
geon, a ps~chi~trist, that claimant's psychiatric disability was 
caused by ~he injury in October 1973 and that the combiriation 
of his physiologic and psychiatric disorder was disabling at the 

-present -ti\ne-and -·cl·airnant- was--unable--to-work-as-a--·truck-· driver.-·-·-- -- -
He stated ~hat aithough claimant has had a considerable amount of 
treatment ,for his pain and he has had no psychiatric treatment 
he doubte~ that such treatment would be of much benefit. It was 
h.i.s opinion that claimant's psychiatric disability was likely 

I ,. . . , 

to be permanent. 
I 
I 

The Board finds that claimant has suffered disabling 
puin as a ~esult of the surgery required for his October 29, 
1973 inJus~rial injury. As a result of this disabling pain 
claimant has lost some of his potential wage earning capacity. 
He cannot ~return to work as a truck driver, according to Dr_ 
Pidgeon an~ Dr. Pidgeon 1 s opinions seem to be well supported 
by statemehts made by Ors. Grewe and Russakov. 

I 
T~e Board concludes that claimant has proven by a 

prepondera~ce of the medical evidence that h2 h~s disabling 
pain duEi to his industrial injury of October 1973. 'rhe fact 
that the p~in may be a psychosomatic response to the injury 
does not mhke it less compensable; furthermore, the medical 
,2vidence:~ indicates that claimant's pain condition is chronic 

I 
and permanent. 

I 
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I  The ALJ concluded that claimant had failed to sustain
the burden' of proving a causal relationship between his symptoms
of pain and his compensable injury and therefore failed to sus
tain his burden of proving a permanent disability.

The Board, on de novo reviev;, finds that claimant's
hernia represents a compensable condition and that there is med
ical evidence v;hich indicates- that as a result of the herniaclaimant h'ad disabling pain. Dr. Grewe stated that claimant
held "rosiduil ohroniG pain, and thathis "pain 'is secondary to his herniorrhaphy". The herniorrhaphy
was accepted as a compensable injury by the Fund,

Dr. Russakov testified that claimant's pain was consis
tent v/i th the type of injury which he sustained and the surgery
which he underwent; he'*aTso testified that’ there v/as a physio
logical asl well as a psychosomatic component to claimant’s painand that al reasonable diagnosis in claimant's case would be one
of "anxiety and depressive neurosis with some psychophysiologic
genito-urinary disorder".

Dr. Russakov further stated that he felt the accidentof Octoberj 29, 1973 was related in the sense of being a "trigger",
i.e., the accident allov.'ed claimant's anxiety and depressive
neurosis to happen. This corroborates the opinion of Dr. Pid-
geon, a psychiatrist, that claimant's psychiatric disability was
caused by jthe injury in October 1973 and that the combination
of his physiologic and psychiatric disorder was disabling at the
-present -time-and -'cl-aimant- was—unable—to-v/ork—as—a—truck- dr-i-ve-r--.---
He stated jthat although claimant has had a considerable amount of
treatment for his pain and he has had no psychiatric treatment
he doubtedj that such treatment would be of much benefit. It was
his opinion that claimant's psychiatric disability was lilcely
to be permanent,

The Board finds that claimant has suffered disabling
P4iin as a result of the surgery required for his October 29,
1973 industrial injury. As a result of this disabling pain
claimant has lost some of his potential wage earning capacity.
He cannot return to work as a truck driver, according to Dr.
Pidgeon ancl Dr. Pidgeon's opinions seem to be well supported
by statements made by Drs. Grewe and Russakov.

#

The Board concludes that claimant has proven by a
preponderance of the medical evidence that he has disabling
pain due to his industrial injury of October 19,73. The fact
that the pain may be a psychosomatic response to the injury
does not make it less compensable; furthermore, the medical
evidence indicates that claimant's pain condition is chronic
and permanent.
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Board finds that claimant is entitled to an award 
of 64° for 20% unscheduled disability to adequately compensate 
him for a loss of wage earning capacity resulting from his in
dustrial inj ur·y. 

ORDER 

The.order of the ALJ, dat.ed August.29, 1978, 'is re
versed. 

Claimant is awarded 64° of a maximum of 320° for un
scheduled disability. 

Claimant's attorney is awarded as a reasonable attor
ney's fee for his services at Board review a sum equal to 25% 
of the compensation granted claimant by this order, pa:yable out 
of said compensation as paid, not to exceed $3,000. 

WCB CASE NO. 78-2109 

CARL FITTS, CLAIMANT 
Shepard & Steward, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Request for Review by the SAIF 

FEBRUARY 16, 1979 

Reviewed by Board Members Wilson and Moore. 

The State Accident Insurance Fund requests Bciard re
vie~ of the Referee's order which granted claimant an addi
tional award of 208° making a total of 256° for 80% of the max
imum allo~abl~ for unscheduled disability. 

Claimant, who was 52 years old at the time, devetoped 
an increase in his lower back pain, which he had had since he 
was in high school, while working in a feedlot on March 15, 
1974. He returned to work and worked until May 15, 1977 when 
his back pain became so severe that he was hospitalized. 

Claimant was at the Disability Prevention Center (now 
Callahan Center) in August 1974 for approximately three weeks 
and his treatment iricluded a psychological examination. On 
April 4, 1975 claimant's claim was closed with an award of 48° 
for 15% unscheduled low back disability. 

In June 1975 Dr. Bernson, -a neurosurgeon, performed a 
myelogram which was negative. He was also seen by Dr. Corrigan 
and both Dr. Bernson and Dr. Corrigan agreed that there was no 
indication for surgery. 

-432-

The Board finds that claimant is entitled to an award
of 64° for 20% unscheduled disabilj.ty to adequately compensate
him for a loss of wage earning capacity resulting from his in
dustrial injury.

ORD R

versed.
The, order of the ALJ, dated August.29, 1978, 'is re-

m

Claimant is av/arded
scheduled disability.

64° of a maximum of 320° for un-

Claimant's attorney is av;arded as a reasonable attor
ney's fee for his services at Board review a sum equal to 25%
of the compensation granted claimant by this order, payable out
of said compensation as paid, not to exceed $3,000.

WCB CAS NO. 78-2109 F BRUARY 16, 1979
CARL FITTS, CLAIMANT
Shepard & Stev;ard, Claim.ant's Jittys.
SAIF, Legal Services, Defense Atty.
Request for Review by the SAIF

Reviev;ed by Board Members Wilson and Moore.
The State Accident Insurance Fund requests Board re

view of the Referee's order v;hich granted claimant an addi
tional award of 208° making a total of 256° for 80% of the max
imum allowable for unscheduled disability.

Claimant, who was 52 years old at the time, developed
an increase in his lov;er back pain, v/hich he had had since he
was in high school, v/hile working in a feedlot on March 15,
1974. fie returned to work and v/oirked until May 15, 1977 when
his back pain became so severe that he was hospitalized.

Claimant was at the Disability Prevention Center (now
Callahan Center) in August 1974 for approximately three weeks
and his treatment included a psychological examination. On
April 4 , 1975 claimant's claim was closed with an av;ard of 48°
for 15% unscheduled low back disability.

In June 1975 Dr. Bernson,-a neurosurgeon, performed a
myelogram which was negative. He was also seen by Dr. Corrigan
and both Dr. Bernson and Dr. Corrigan agreed that there was no
indication for surgery.
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~he latter part of November 1975 claimant was examined 
at the Orthopaedic Consul tan ts. ·Claimant gave them a medical 
history of lower back problems since 1940 when he 0as fitted with 
a brace. ! In 1955 Dr. Cherry had performed a laminectomy to re
lieve claimant's right leg pain. After this operation he de
veloped pain clown his ·left leg which he· continues·· to hu.ve. At 
the time bf his examination at the Orthopaedic Consultants, claim
ant had phin in both of his legs. 

I 
Claimant has been subject to respiratory problems 

-most of hls life and he has had pneumonia approximately 10 
times. Ciaimant told the physician at the Orthopaedic Con
sultants that he had no p:roblems as long as he rested but any 
physical ~ctivity caused severe upper back and chest pain 
which extknds into the left arm. He had complaints of chest 
pain wllen· he sleeps on this left side. 

I 

I 
After the examination it was the impression of the 
I • 

physician~ that claimant's condition was stationary and his 
claim could be closed. The only treatment claimant had been 
receiving:was palliative. Claimant should not return to his 
previous occupation but he could perform some other occupa
tions. Ak far as his physical impairment is concerned, they 
felt claifuant could work at the time of the examination and 
it appearbd that he was incapacitated because of a psychologi
cal disor~er. They felt that the previous award of 48° was 

I 
ad~qu~ t~~ . ; 

i 

Dr. Hickman, a clinical psychologist, evaluated claim-
ant and d~agnosed a psychophysiological r~action with anxiety; 
depressioh, and extreme preoccupation with physical and ·emotional 
complaintk. Although these psychological factors were signifi
cantly in~erfering with.claimant's return to work~ he thought 
claimant's abilities and background would enable him to over-
come thern; and 1Jermi t him to be benefited throuoh retrainincr 
course~;. 

self as 
to meet 
life. 

~ ~ ~ 

I • 

Another psychologist felt that claimant perceived him-
a;physically and emotionally devastated person unable 
the stresses associated with the ordinary commands of 

I 
I 
tlaimant has a high average to bright normal intellec

tual level, he was found to have superior knowledge of mechani
cal principles and to have considerable practical mechanical 
and electrical knowledge. Claimant, thrciugh v0cational rehabil
itation a~sistance, obtained his real estate salesman license. 
He is now!empl9yed as i salesman in a real estate office and 
works 20 to 25 hours_a week which he and his vocational rehabil-
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The latter part of November 1975 claimant was examined
at the Orthopaedic Consultants.' -Claimant gave them a medical
history of lov;er back problems since 1940 when he was fitted with
a brace, j In 1955 Dr. Cherry had performed a laminectomy to re
lieve claimant's right leg pain. After this operation.he de
veloped pain dov;n his-'beft leg which he- continues- to have. At
the time of his examination at the Orthopaedic Consultants, claim
ant had pain in both of his legs.

Claimant has been subject to respiratory problems
most of his life and he has had pneumonia approximately 10
times. Claimant told the physician at the Orthopaedic Con
sultants that he had no problems as long as he rested but any
physical activity caused severe upper back and chest pain
which extends into the left arm. He had complaints of chest
pain whenjhe sleeps on this left side.

After the examination it was the impression of the
physicians that claimant's condition was stationary and his
claim could be closed. The only treatirient claimant had beenreceiving! v/as palliative. Claimant should not return to his
previous occupation but he could perform some other occupa
tions. As far as his physical impairment is concerned, they
felt claimant could work at the time of the examination and
it appeared that he was incapacitated because of a psychologi
cal disorcler. They felt that the previous award of 48° was

Dr. Hickman, a clinical psychologist, evaluated claim
ant and diagnosed a psychophysiological reaction with anxiety,
depression, and extreme preoccupation with physical and emotional
complaints. Although these psychological factors were signifi
cantly interfering with’claimant's return to work, he thought
claimant's abilities and background would enable him to over
come t}iem) and permit him to be benefited through retraining
courses.

Another psychologist felt that claimant perceived him
self as aiphysically and emotionally devastated person unable
to meet the stresses associated with the ordinary commands of
life.

Claimiant has a high average to bright normal intellec
tual level, he was found to have superior knowledge of mechani
cal principles and to have considerable practical mechanical
and electrical knowledge. Claimant, through vocational rehabil
itation assistance, obtained his real estate salesman license.
He is now; emplpyed as a salesman in a real estate office and
works 20 to 25 hours a week which he and his vocational rehabil-
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counselor believe represents the limit of claimant's 
physical capacity. 

The Referee found that cl~imant had completed high 
sch6ol and received a certificate in agriculture upon complet
ing two years of college.· He had been self-employed for 22 
years as a farmer and has been employed in the feedlot business 
for some 3-1/i years prior to his injury. Since the injury 
claimant has attempted to work as a trucker and custom farmer 
but was unable to do so because cif the jarting motion of the 
equipm~nt used and his inability to operate the clutch because 
of his leg problems. The Referee found that the meJ!cai ev!
dence, together with claimant's testimony, eliminated any work 
involving repetitive bending, .lifting, stooping, twisting, etc., 
all of which were required in farQing and op~rating a feedlot. 

Claimant feels that because of his physical incapacity 
and stress intolerance the only type of work he can do is the 
part time work, however, the Referee [oi.md that claimant was 
not limited to such_work as a means of earning a living. Claim
ant's co-worker testified that claimant posse~sed the knowledge 
to be the real estate office's broker. 

The Referee concluded that ~laimant.could riot engage in 
hard or me~ium physical labor, but that he has the background 
and mental ability to qualify for- light work which would accomo
date his physical limit"ations and utilize his marketable abil
ities. Notwithstanding this background and mental ability, the 
Referee concluded claimant has suffered a significant loss of 
earning capacity due to a combin~"!tion of physical and psycl10lo
gica·1 fctctors. To adequately compensate him for such loss 
claimant w~s entitled to an award grea~er than the award of 48° 
previously granted. He increased the award by 65%, giving 
claimant a total of 80% equal to 256°. 

The Board, on de novo review, finds that claimant has 
not lost that much of his earning capacity. He appears to be 
doing quite well in the real estate business. He has a high 
school chploma nnd attended Qre~on ~t~ t~ 9r.~ y(:;rsi ty for ;two 
years where he received a junior 6ertificate. He earned 
straight A's in the real estate course which he took after 
his injury, he has passed his real est~te examination and 
testified that he enjoys real estate sales an~ 9ustomer contact. 
Claimant said he planned to continue with his real estate bus
iness. 

The evidence indicates claimant has been troubled with 
several unrelated medical problems including genito-urinary 
gastro-intestinal pulmonary and cardi<e1c problems, however, 
these prolJlems are not the responsibility of the fund. 
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The Referee found that claimant had completed high
school and received a certificate in agriculture upon complet
ing two years of college.- He had been self-employed for 22
years as a farmer and has been employed in the feedlot business
for some 3-1/2 years prior to his injury. Since the injury
claimant has attempted to work as a trucker and custom farmer
but was unable to do so because of the jarring motion of the
ecjuipment used and his inability to operate the clutch because
of his leg problems. The Referee found that the me<5icai evi
dence, together v/ith claimant's testimony, eliminated any work
involving repetitive bending,.lifting, stooping, twisting, etc.,
all of which were required in farming and operating a feedlot.

Claimant feels that because of his physical incapacity
and stress intolerance the only type of work he can do is the
part time work, hov/ever, the Referee found that claimant v/as
not limited to such,work as a means of earning a living. Claim
ant's co-worker testified that claimant possessed the knowledge
to be the real estate office's broker.

itation counselor believe represents the limit of claimant's
physical capacity. m

The Referee concluded that claimant, could not engage in
hard or medium physical labor, but that he has the background
and m.ental ability to qualify for- light v/ork v;hich- would accomo
date his physical limitations and utilize his marketable abil
ities. Notv;ithstanding this background and mental ability, the
Referee concluded claimant has suffe.red a significant loss of
earning capacity due to a combination of physical and psyc}^olo-
gical factors. To adequately compensate him for such loss
claimant v.’as entitled to an av;ard greater than the award of 48°
previously granted. Me increased the award by 65%, giving
claimant a total of 30% equal to 256°.

The Boa.rd, on de novo review, finds that claimant has
not lost that much of his earning capacity. He appears to be
doing quite v;ell in the real estate business. He has a high
school diploma and attended Oregon Stsit? yniyersity for twoyears where he received a junior certificate. He earned
straight A's in the real estate course v;hich he took after
his injury, he has passed his real estate exam.ination and
testified that he enjoys 3:eal estate sales and customer contact.
Claimant said he planned to continue with his real estate bus
iness.

The evidence indicates claimant has been troubled with
several unrelated medical problems including genito-urinary
gastro-intestinal pulmonary and cardiac problems, hov;ever,
these prob3.ems are not the responsibility of the Fund.
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Seres stated that::'3iairnant's primary difficulty is 
.emotional and of a chronic type which preceded his original 
-injury. 1Dr. Hickman felt claimant had the resources to over
come these problems. 

ITh~ physicians at O~thopaedic Consultants felt that 
the award of 48° was adequate insofar as his physical impair.
ment was !concerned. Dr. Corrigan felt that it was somewhat 
low. He !told Dr. Kemper that if he were to independently- rate 
his permcinent partial disability he would rate it at 40%' re
sulting from his injury in May·l974. Dr. Yospe, of the Pain 
Clinic, reported that claimant indicated to him that he was 
at least ISO% disabled and was apparently looking for that type 
of a settlement. 

I 
1
The Board concludes _that claimant has suffered_ a sub-

stantial !loss of his future earning capacity as a result of 
his back ~roblems which caused him to terminate work in the 
spring ofl 1974, but-believes that an award e~ual to 60% .. of the 
maximum f,or such unscheduled disability would adequately com
pensate claimant for this loss. It, therefore, concludes that 
the addi~ional award granted by the Referee was excessive and 
should be reduced. 

ORDER ~· . 

The order of the Referee, dated. September 14, 1978:, - is 
modifi1:!d.j 

Claimant is awarded an additional 144°, making a total 
of 192'' o:f a maximum of 320° for 60% unscheduled low back dis
ability. I This award is in lieu of the award made by the Ref
eree's or~er which in all other respects is affirmed. 

WCB CASE NO. 77-4904 

JOHN K; HAUCK, JR., CLAIMANT 
Starr & Vinson, Claimant's Attys. 
Samuel H~ll, Jr., Claimant's Atty. 
Merten & :Saltveit, Defense Attys. 
Request for Review by Employer 

FEBRUARY 16, 1979 

Reviewed by Board Members Wilson and Moore. 
I 
I 

The employer seeks review by the Board of the order 
of the Administrative Law Judge (ALJ) which awarded claimant 
22.5° for: 15% loss of the left l~g and 37.5° for 25% loss of 
the ri9ht1 leg. 

I 

I -435-
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:Dr. Seres stated that^claimant's primary difficulty is
emotional and of a chronic type which preceded his original
injury. |Dr. Hickman felt claimant had the resources to over
come these problems.

The physicians at Orthopaedic Consultants felt that
the award of 48° was adequate insofar as his physical impairment was !concerned. Dr. Corrigan felt that it was somewhat
low. He Itold Dr. Kemper that if he were to independently rate
his permanent partial disability he would rate it at 40%' re
sulting from his injury in May 1974. Dr. Yospe, of the Pain
Clinic, reported that claimant indicated to him that he was
at least i50% disabled and was apparently looking for that type
of a settlement.

|The Board concludes .that claimant has suffered a sub
stantial lloss of his future earning capacity as a result of
his back 'problems which caused him to terminate work in the
spring ofi 1974, but believes that an award actual to 60%.of the
maximum fpr such unscheduled disability would adequately com
pensate claimant for this loss. It, therefore, concludes that
the additional award granted by the Referee was excessive and
should be reduced.

..... ORD R ..
The order of the Referee, dated September 14, 1978> is

modified.
Claimant is awarded an additional 144°, making a total

of 192° of a maximum of 320° for 60% unscheduled low back dis
ability. I This award is in lieu of the award made by the Ref
eree's orider which in all other respects is affirmed.

#

I WCB CAS NO. 77-4904 F BRUARY 16, 1979
JOHN K. HAUCK, JR., CLAIMANT
Starr & Vinson, Claimant's Attys.
Samuel Hall, Jr., Claimant's Atty.Merten & 'Saltveit, Defense Attys.
Request for Review by  mployer

Reviewed by Board Members Wilson and Moore.
‘ The employer seeks review by the Board of the order

of the Administrative Law Judge (ALJ) which awarded claimant
22.5° for;15% loss of the left leg and 37.5° for 25% loss ofthe right!leg.

i -435-
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was a 22-year-old television installer who in-
jured his right knee on February 16, 1973. The diagnosis was a 
chondromalacia of the patella and' after conservative treatment • 
claimant was released to regular work on March 22, 1973. 

On July 9, 1973 claimant reinjured himself when he fell 
from a ladder twisting his right knee and thigh. This injury 
was diagnosed as a contusion of the adductor muscle of the right 
thigh. Again, after conservative treatment, claimant was re
leased to regular work on July 16. '.His claim was closed by a 
Determination Order dated October 2, 1973 which granted claim
ant only compensation for temporary total disability from July 
9 to July 16, 1973. 

Claimant continued to work without any difficulty un
til December 7, 1976 at which time he saw Dr. Robertson and com
plained of chronic pain and swelling of both knees; tne right 
knee was slightly worse. Diagnostic studies confirmed sublux
ation patellae and chondromalacia of the patella, bilaterally .. 
Claimant'.s 1973 claim was reopened on the basis of aggravation 
and compensation for temporary total disability was commenced. 

After further treatment of a conservative nature, the 
claim was again closed by a Determination Order dated July 18, 
1977 ~hich awarded additional c6mpensation for time loss and 
compensation equal to 7. 5 °, for 5% lo~s of each leg. This clos'"" 
ure was based upon the medical evaluation made by Dr. Davis, a 
claimant's treating physician .. He felt claimant would be W 
disabled for any activities whicti requiied more ~han a mini-
mal amount of climbing, squatting, kneeling and ascending 
or descending stairs or ramps. He recommended retraining for 
~om@ orcupation not requiring the~e d~tivit!~s. 

Claimant qualified as a vocational rehabilitation 
client after his claim closure of July 18 and he was retrained 
in the field of accounting. At the ·present time·he is em
ployed as an accountant for Coos-Curry Electric Coop Inc. on 
a full time basis. The job consists of light.work and his 
duties do not require any of the activities which Dr. Davis 
recommended claimant discontinue. 

The ALJ, based upon the evidence presented at the hear
ing, concluded that claimant was entitled to an increased awcird 
of compensation. In his opinion claimant's residual symptoms, 
because of his disabling bilateral leg condition, were mater
ially disabling. Claimant e~periences pain, swelling, limita
tion of motion and loss of strength in his legs, such disabil
ity being somewhat worse on the• ~itjht than on the left and.his 
condition is exacerbated by certain activities which places a 
strain on his legs. 

-436- • 

Claimant was a 22-year-old television installer who in
jured his right knee on February 16, 1973. The diagnosis was
chondromalacia of the patella and'after conservative treatment
claimant was released to regular work on March 22, 1973.

On July 9, 1973 claimant reinjured himself when he fell
from a ladder twisting his right knee and thigh. This injury
was diagnosed as a contusion of the adductor muscle of the right
thigh. Again, after conservative treatment, claimant was re
leased to regular work on July 16. ;His claim was closed by a
Determination Order dated October 2, 1973 which granted claim
ant only compensation for temporary total disability from July
9 to July 16, 1973.

Claimant continued to work without any difficulty un
til December 1, 1976 at which time he saw Dr. Robertson and com
plained of chronic pain and swelling of both knees; the right
knee was slightly worse. Diagnostic studies confirmed sublux
ation patellae and chondromalacia of the patella, bilaterally.
Claimant's 1973 claim was reopened on the basis of aggravation
and compensation for temporary total disability was commenced.

After further treatment of a conservative nature, the
claim was again closed by a Determination Order dated July 18,
1977 which awarded additional compensation for time loss and
compensation equal to 7.5° for 5% loss of each leg. This clos
ure was based upon the medical evaluation made by Dr. Davis,
claimant's treating physician. • He felt claimant would be
disabled for any activities which required more than a mini
mal amount of climbing, squatting, kneeling and ascending
or descending stairs or ramps. ?Ie recommended retraining for
 ome occupation not requiring these activities 

Claimant qualified as a vocational rehabilitation
client after his claim closure of July 18 and he was retrained
in the field of accounting. At the-present time-he is em
ployed as an accountant for Coos-Curry  lectric Coop Inc. on
a full time basis. The job consists of light.work and his
duties do not require any of the activities which Dr. Davis
recommended claimant discontinue.

The ALJ, based upon the evidence presented at the hear
ing, concluded that claimant was entitled to an increased award
of compensation. In his opinion claimant's residual symptoms,
because of his disabling bilateral leg condition, were mater
ially disabling. Claimant experiences pain, swelling, limita
tion of motion and loss of strength in his legs, such disabil
ity being somewhat worse on the* right than on the left and.his
condition is exacerbated by certain activities which places a
strain on his legs.

m
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I 
I 
I· 
i 
The ALJ did not believe that the medical records cor

rectly reflected the weakness, swelling and locking of which 
claimant bresently complained and that such factors were of 
such importance to merit serious consideration. Notwithstand-' . 
in~, Dr. ~avis' estimates of i~p9~fm~nt, th~ ~~J-concluaed 
that claimant had a greater disability; his condition prevented 
his retur~ to his former occupation and required retraining 
_for a dif~erent type of job. 

I . 
I 
~ased on the foregoing, the ALJ increased the award for 

loss of t~e left leg from 5% to 15% and the award for the right 
leg from~% to 25% . 

. -·---- - -----·- -----
1 --------- -
The Board, on de novo review, .agrees that the estimate 

of phy.sicdi.1 impairment made by Dr. Davis might be slightly low 
insofar a~ it applies to claimant's right·leg which has con
stantly bJen a greater source of disability than the left leg. 
However, tased upon the medical records and taking into consi
deration Jnly the loss of function which is the sole criterion 
for deter~ining scheduled disability, the Board concludes that 
claimant Jould be adequately compensated for the loss function 
of the ri~ht leg by ~n award equal to 22.5°.for 15% loss of the 
right legJ It finds no justification for increasing the aw~rd 

I 
of 7.5° for 5% loss of the left leg. 

ORDER 

fied. 
The order of the ALJ, dated October 20, 1978, 1.s modi-

'!' 
I • 

Claimant is awarded 22.5° for permanent partial loss 
of. the right leg and 7~ 5° for permanent partial loss of the 
left leg. !These awar4s are in lieu of the awards granted by 
the ALJ 1 s lorder which in all other respects is affirmed. 

I 

I 
I 
I 
I 

WCB CASE NO. 77-1266 

BENJAMIN O. HOCKEMA, CLAIMANT 

FEBRUARY 16, 1979 

Emmons, Kyle, Kryger & Kropp, Claimant's Attys. 
SAIF, Leg~l Services, Defense Atty. 
Reque·st for Review by the SAIF 

I 

Reviewed by Board Members Wilson and Moore. 
. I . , 

The State Accident Insurance Fund seeks Board review 
of the Re-t"eree's order which awarded claimant compensation for 
permanE:htitotal disability with payments to commence on oc·to
ber 1, 1977. · 

I 
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The ALJ did not believe that the medical records cor
rectly reflected the weakness, swelling and locking of which
claimant presently complained and that such factors were of
such importance to merit serious consideration. Notwithstand
ing, Dr. Davis' estimates of impairment; th§
that claimant had a greater disability; his condition prevented
his return to his former occupation and required retraining
for a different type of job.

Based on the foregoing, the ALJ increased the av/ard for
loss of the left leg from 5% to 15% and the award for the right
leg from 5% to 25%.

The Board, on de novo review, agrees that the estimate
of physical impairment made by Dr. Davis might be slightly low
insofar as it applies to claimant's right-leg v;hich has con
stantly been a greater source of disability than the left leg.
However, based upon the medical records and taking into consi-
deration only the loss of function which is the sole criterion
for determining scheduled disability, the Board concludes that
claimant would be adequately compensated for the loss function
of the right leg by an award equal to 22.5°.for 15% loss of the
right legJ It finds no justification for increasing the award
of 7.5° for 5% loss of the left leg.

ORD R
The order of the ALJ, dated October 20, 1978, is modi

fied.
Claimant is awarded 22.5° for permanent partial loss

of- the right leg and 7.5° for permanent partial loss of the
left leg. iThese awards are in lieu of the awards granted by
the ALJ's order which in all other respects is affirmed.

WCB CAS NO. 77-1266 F BRUARY 16, 1979
B NJAMIN 0. HOCK MA, CLAIMANT
 mmons, Kyle, Kryger & Kropp, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by the SAIF

IReviewed by Board Members Wilson and Moore.
The State Accident Insurance Fund seeks Board review

of the Referee's order which av/arded claimant compensation for
permanentjtota1 disability with payments to commence on Octo
ber 1, 1977.
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suffered a compensable injury on April.29, 
1972 diagnosed as an acute lumbar strain with muscle spasms and Q\-· 
radiating pain and numbness into the right leg. Since the in- W, 
jury claimant has had increasing pain in walking, sitting or 
lying down. He first received chitopractic manipulations and 
ultrasound therapy but this did not.alleviate the pain. 

Claimant was examined in late December 1974 by Dr, 
Tsai who found probable mid-line protrusion of the LS-Sl disc. 
Upon consultation Dr. Tripp suggested LS-Sl type nerve root 
irritation, probably resulting from scar tissue irritation caused 
by a prior larninectomy. 

Claimant was working as a fire.man for the City of Cor
vallis ·at the time of his injury and had been s·o employed since 
19G9~ DA~Au~~ ~f in~~§Aging pain ~nd digAhiii~y olaiman~ quit 
on December 24, 1974. Dr. Tsai performed back surgery on Jan
uary~' 1975. On April 29, 1975 Dr. Tsai felt claimant-could 
not return to work as an active fireman. 

Claimant was seen by the Orthopaedic Consultants who 
found post-opeiative two laminectomies, one at LS-6 (done in 
1965), and the other at L4-5 (1975). They also diagnosed'a 
residual LS ner·ve root deficit and chronic lumbosacral strain. 
Claimant's condition was stationary and the claim could be 
closed; no further treatment was reco~unended. They were con-
cerned that because of r.laimant I s desire to return to work he Q\ 
mi"ght ""engage in some activit:Y which would subject him to recur_:---.,-
rent disabling low back strains. He was advised to avoid all 
forms of heavy lifting, bending or twisting. 

On July 17, 1975 a Determination Order granted claimant 
compensation for temporary total disability and 96° for 30% 
unscheduled low back disability plus 15° for 10% scheduled 
left leg disability. A stipulation, approved on February 6, 
1976, allowed claimant additional compensation for time loss 
and on February 11, 1977, a second Determination Order, pur
suant to the stipulation, granted said additional temporary 
total disability compensation and also additional compensation 
.equal to 32°. Claimant had received awards totalling 128° for 
40% unsc~eduled low back disability and 15° for 10% left leg 
disability at the time of the hearing. 

At the present time claimant -is receiving $465 a month 
from the Public Employees Retirement System as a disability 
pension and $50 a month from Standard Insurance Company. The 
last payment of permanent partial disability was made to claim
ant in September 1977. He has pending an application for 
Social Security disability. Claimant's .wife is earning approx
imately $300 a month;she had not worked for seven years prior 
to claimant's 1975 injury. At the time claimant was working 
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Claimant suffered a compensable injury on April 29,
1972 diagnosed as an acute lumbar strain with muscle spasms and
radiating pain and numbness into the right leg. Since the in
jury claimant has had increasing pain in walking, sitting or
lying down. He first received chiropractic manipulations and
ultrasound therapy but this did not alleviate the pain.

Claimant was examined in late December 1974 by Dr.
Tsai who found probable mid-line protrusion of the L5-S1 disc.
Upon consultation Dr. Tripp suggested L5-S1 type nerve root
irritation, probably resulting from scar tissue irritation caused
by a prior laminectomy.

Claimant was working as a fireman for the City of Cor
vallis -at the time of his injury and had been so employed since
19G8., paih and disability claimanfe quiton December 24, 1974. Dr. Tsai performed back surgery on Jan
uary 9, 1975. On April 29, 1975 Dr. Tsai felt claimant■could
not return to work as an active fireman.

Claimant v/as seen by the Orthopaedic Consultants who
found post-operative two laminectomies, one at L5-6 (done in
1965), and the other at L4-5 (1975). They also diagnosed’a
residual L5 nerve root deficit and chronic lumbosacral strain.
Claimant’s condition was stationary and the claim could be
closed; no further treatment was recommended. They were con
cerned that because of claim.ant's desire to return to work hemight engage in some activity which would subject him to recur
rent disabling low back strains. He was advised to avoid all
forms of heavy lifting, bending or twisting.

On July 17, 1975 a Determination Order granted claimant
compensation for temporary total disability and 96° for 30%
unscheduled low back disability plus 15° for 10% scheduled
left leg disability. A stipulation, approved on February 6,
1976, allowed claimant additional compensation for time loss
and on February 11, 1977, a second Determination Order, pur
suant to the stipulation, granted said additional temporary
total disability compensation and also additional compensation
.equal to 32°. Claimant had received awards totalling 128° for
40% unscheduled low back disability and 15° for 10% left leg
disability at the time of the hearing.

At the present time claimant is receiving $465 a month
from the Public  mployees Retirement System as a disability
pension and $50 a month from Standcird Insurance Company. The
last payment of permanent partial disability was made to claim
ant in September 1977. lie has pending an application for
Social Security disability. Claimant's wife is earning approx
imately $300 a month;she had not worked for seven years prior
to claimant's 1975 injury. At the time claimant was working
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a fireman he was earning $712 a month and earned $500 a 
month as off-duty income by worKing in'a service-station, as 
a fishing guide and as a commercial fisherman. 

Dr. Cronk started treating claimant i~ January 1976 and 
stated that the pain resulting from the injury precluded claim
ant from gainful employment in occupations requiring repetitive 
bending over, prolonged sitting or heavy lifting. Based on 
this, the 1 claim was reopened by the stipulation. 

On April 19, 1976 Dr. Cronk did a bilateral L4-5 decom
pressi ve laminectomy and a fusion. •rhe Referee quotes at length 
from Dr. Crank's November 15, 1976 chart note which is Exhibit 
44, pages 2-3. The conclusion reached by Dr. Cionk is that 
claimant's condition is medically stable and that he has limi
tation of motion, secondary to his degenerative disc disease 
and the fusion and that he probably would continue to have 
problems. He suggested that claimani return to some form of 
modified work and that he might be a candidate for some form 
of vocational rehabilitation. He definitely could not return 
to his regular employment as a fireman. Based upon·this report, 
the.claim was again closed on February 11, 1977. 

With respect to vocational rehabilitation of claimant, 
Dr. Butler, a psychiatrist, reported on. Nay 7, 1977 to the 
Corvallis office of the Vocational Rehabilitation Division 
that the major psychlatric problem at that time was one of 
demoraliz~tion and depression in a man with a chronic pain, 
secondary to back trauma aggravated as the result of three 
surgeries. He felt claimant received very little support 
from his wife and he suggested claimant might be more comfort
able in responding to a biofeedback and relaxation training 
program. '. If this did not work, claimant should be considered 
for a full range of pain clinic services. It is obviously 
impossible for claimant to return to logging or working as 
a fireman and any manual labor which involved substantial 
stress·or.strain was beyond his capacity. 

Claimant was found to be ineligible for vocational 
rehabilitation services on July 12, 1977 because his handicap 
was too severe and there was an unfavorable medical prognosis. 
The rehabilitation counselor evidently felt that Dr. Butler 
had concluded that, based on his psychiatric evaluation, claim
was suffering from chronic pain to which he was trying to ad
just but he felt, at that time, he was too uncomfortable to 
make any vocational planning feasible. 

Claimant was then examined by Dr. McGee whose report 
of January --23, 1978 is quot'ed substantially by the Referee. 
The evidence indicates that on Nove~Jer 29, 1977 Dr. McGee 
had performed neck surgery on claimant for a condition not 
related to his indu~trial injury. I 
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as a fireman he was earning $712 a month and earned $500 a
month as off-duty income by v;orking in 'a seirvice station, as
a fishing guide and as a commercial fisherman.

Dr. Cronk started treating claimant in January 1976 and
stated that the pain resulting from the injury precluded claim
ant from gainful employment in occupations requiring repetitive '
bending over, prolonged sitting or heavy lifting. Based on
this, the: claim v-;as reopened by the stipulation.

On April 19, 1976 Dr. Cronk did a bilateral L4-5 decom
pressive laminectomy and a fusion. The Referee quotes at length
from Dr. Cronk's November 15, 1976 chart note which is  xhibit
44, pages 2-3. The conclusion reached by Dr. Cronk is that
claimant's condition is medically stable and that he has limi
tation of motion, secondary to his degenerative disc disease
and the fusion and that he probably v;ould continue to have
problems. He suggested that claimant return to some form of
modified work and that he might be a candidate for some form
of vocational rehabilitation. He definitely could not return
to his regular employment as a fireman. Based upon'this report,
the'cl£iim was again closed on February 11, 1977.

With respect to vocational rehabilitation of claimant.
Dr. Butler, a psychiatrist, reported on. May 7, 1977 to the
Corvallis office of the Vocational Rehabilitation Division
that the major psychiatric problem at that time w'as one of
demoralization and depression in a man with a chronic pain,
secondary to back trauma aggravated as the result of three
surgeries. He felt claimant received very little support
from his wife and he suggested claimant might be m.ore comfort
able in responding to a biofeedback and relaxation training
program. [If this did not work, claimant should be considered
for a full range of pain clinic services. It is obviously
impossible for claim.ant to return to logging or working as
a fireman and any manual labor which involved substantial
stress•or,strain was beyond his capacity.

Claimant v;as found to be ineligible for vocational
rehabilitation services on July 12, 1977 because his handicap
was too severe and there was an unfavorable medical prognosis.
The rehabilitation counselor evidently felt that Dr. Butler
had concluded that, based on his psychiatric evaluation, claim-
was suffering from chronic pain to v;hich he was trying to ad
just but he felt, at that time, he was too uncomfortable to
make any vocational planning feasible.

Claimant was then examined by Dr. McGee whose report
of January ''23, 1978 is quoted substantiaily by the Referee.
The evidence indicates that on Noveml^er 29, 1977 Dr. McGee
had performed neck surgery on claimant for a condition not
related to his industrial injury.
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Referee found that claimant has pain all the time 
in the back just below the beltline which radiates to the 
right and causes numbness and burning sensations into the 
right leg to the back of the knee. Changes in the weather 
and prolonged standing increa~e the low back pain. Any ac
tivity bothers claimant. He cannot walk, bend, lift, stand, 

. ~it or lean without creatinq o~u~ma ~n~ F~~n~ He has a dif
ficult time sleeping. The Referee further found that his 
hobbies of hiking, fishing, and boating were restricted and 
that he felt that his left leg was "little better than a 
crutch". 

The Referee found that claimant had looked for work 
and tried to be rehabilitated and that he can't return to 
work nor can he be retrained. Claim~nt says his pain prevents 
him from doing ~nything. His wife's testimony supports 
claimant's statements w~th regard to this inability. 

Does claimant have the ability to obtain wo~k of 
a suitable and gainful type on a regular basis? The Referee 
found that if claimant could do light work where he would 
have strict control over how he did it perhaps he could do 
such work, but the evidence.convinced him that no ~rudent em
ployer would risk hiring claimant. Claimant is only 46 years 
old but not withstanding the Referee concluded that rehabil
itation was not feasible because of claimant's medical con
dition and that without substantial retraining claimant could 
not return to the labor market even in the area .of light or 
sedentat:( work. 

The Referee concluded that the medical evidence and 
claimant's testimony supported a ·finding that claimant could 
not do any work for which he has training, experience or suit
ability. The Referee did not· question claimant's motivation; 
he felt claimant wanted ·to work but that the pain and physical 
limitations prevent' either work or retraining. He further 
concluded that the effects of claimant's injury has been to 
destroy his entire future earning capacity and, consequently, 
claimant was permanently and totally disabled. 

The Board, on de novo review, has given careful con
side~ation to the substantial medical evidence in his record. 
Claimant has been examined and/or treated by many very compe
tent physicians. He has also been-given psychiatric evaluations 
but this medical evidence does not support a·finding that 
cLaimant's physical condition was so severe as to eliminate 
from consideration the factor of motivation. The Board finds 
that, contrary to the Referee's finding, claimant lacked moti
vation to return to work. The evidence indicates that he did 
not really make a serious try to seek employment which was 
within his physical and mental capabilities. 
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The Referee found that claimant has pain all the time
in the back just below the beltline which radiates to the
right and causes numbness and burning sensations into the
right leg to the back of the knee. Changes in the weather
and prolonged standing increase the low back pain. Any ac
tivity bothers claimant. He cannot walk, bend, lift, stand,
sit or lean without creating spasmg psinr He has a aif-
ficult time sleeping. The Referee further found that his
hobbies of hiking, fishing, and boating were restricted and
that he felt that his left leg was "little better than a
crutch".

The Referee found that claimant had looked for work
and tried to be rehabilitated and that he can't return to
work nor can he be retrained. Claimant says his pain prevents
him from doing anything. His wife's testimony supports
claimant's statements with regard to this inability.

Does claimant have the ability to obtain work of
a suitable and gainful type on a regular basis? The Referee
found that if claimant could do light work where he would
have strict control over how he did it perhaps he could do
such work, but the evidence.convinced him that no prudent em
ployer would risk hiring claimant. Claimant is only 46 years
old but not withstanding the Referee concluded that rehabil
itation was not feasible because of claimant's medical con
dition and that without substantial retraining claimant could
not return to the labor market even in the area of light or
sedentary work.

The Referee concluded that the medical evidence and
claimant's testimony supported a finding that claimant could
not do any work for which he has training, experience or suit
ability. The Referee did not question claimant's motivation;
he felt claimant wanted 'to work but that the pain and physical
limitations prevent' either work or retraining. He further
concluded that the effects of claimant's injury has been to
destroy his entire future earning capacity and, consequently,
olaimant was permanently and totally disabled.

The Board, on de novo review, has given careful con
sideration to the substantial medical evidence in his record.
Claimant has been examined and/or treated by many very compe
tent physicians. He has also been-given psychiatric evaluations
but this medical evidence does not support a finding that
claimant's physical condition was so severe as to eliminate
from consideration the factor of motivation. The Board finds
that, contrary to the Referee's finding, claimant lacked moti
vation to return to work. The evidence indicates that he did
not really make a serious try to seek employment which was
within his physical and mental capabilities.

-440-
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Board does not (,Iuestion the fact that claimant 
has suffered a substantial loss df his wage earning capacity_ 
as a result of industrial injuiy and alihough it does not find 
that clai~ant is permanently and totally disabled it does be
lieve that claimant is entitled to an award of 224° which rep
resents 70% of the maximum for unscheduled disability to com
pensate him for such loss. 

ORDER 

The order of the Referee, dated August 11, 1978, is re-
versed. 

Claimant is awarded 224° of a waximum of 320° for 70% 
unscheduled low-~ack disability. This award is in lieu of the 
award for permanent total disability granted by the Referee's 
order which in all oth~r respects is affirmed. 

Any payments for permanent total disability which 
the Fund may have paid claimant pursuant to the order of the 
Referee shall be considered as payments of compensation for 
the award granted claimant by this order. 

WCB CASE NO. 77-669 

EDWIN J"ACKSON, CLl\.I!-1ANT 
Franklin, Bennett, Ofelt & Jolles, 

Claimant's Attys. 
Jones, Lang, Klein, Wolf & Smith, 

Defense Attys. 
Request for Review by Employer 

FEBRUARY 16, 1979 

Reviewed by Board Me!'.1.bers Wilson, Moore and Phillips. 

The employer seeks review by the Board of the Referee's 
order which remanded claimant's claim to it for acceptance and 
payment_of compensation to which he was entitled for a heart at
tack suffered on September 19, 1976. 

. The majority of the Board, after de nova review, affirms 
and adopts the Opinion and Order of the Referee, a copy of which 
is attached hereto and, by this reference, is made a part hereof. 

ORDER 

The order of the Referee, dated October 10, 1978, is af-
firmed. 

Claimant's attorney is- hereby granted a reasonable attor
ney's fee for his s·ervices in connection with this Board review 
in the amount of $400, payable by the carrier. 

-441-

The Board does not question the fact that claimant
has suffered a substantial loss of his wage earning capacity,
as a result of industrial injury and although it does not find
that claimant is permanently and totally disabled it does be
lieve that claimant is entitled to an award of 224° which rep
resents 70% of the maximum for unscheduled disability to com
pensate him for such loss.

ORD R
The order of the Referee, dated August 11, 1978, is re'

versed.
Claimant is awarded 224° of a m.aximum of 320° for 70%

unscheduled low-back disability. This award is in lieu of the
award for permanent total disability granted by the Referee's
order which in all other respects is affirmed.

Any payments for permanent total disability v/hich
the Fund may have paid claimant pursuant to the order of the
Referee shall be considered as payments of compensation for
the av;ard granted claimant by this order.

WCB CAS NO. 77-669 F BRUARY 16, 1979

m

 DWIN JACKSON, CLAIMANT
Franklin, Bennett, Ofelt & Jolles,

Claimant's Attys.
Jones, Lang, Klein, Wolf & Smith,

Defense Attys.
Request for Review by  mployer

Reviewed by Board Mem.bers Wilson, Moore and Phillips.
The employer seeks review by the Board of the Referee's

order which remanded claimant's claim to it for acceptance and
payment .of compensation to which he was entitled for a heart at
tack suffered on September 19, 1976.

The majority of the Board, after de novo review, affirms
and adopts the Opinion and Order of the Referee, a copy of which
is attached hereto and, by this reference, is made a part hereof.

ORD R

firmed.
The order of the Referee, dated October 10, 1978, is af-

Claimant's attorney is- hereby granted a reasonable attor
ney's fee for his services in connection with this Board review
in the amount of $400, payable by the carrier.

-441-



      
   
    
    

      
        

          
        

         
              

           
         
             
          
 

         
      

         
   

        
          
           

         
       

           
         

          
           

    
        

         
        

            
         

         
         
          

            
          
           

           
       

CASE NO. 78-3716 

BARBARA KRAUSE-,· CLAIMANT 
Cheney & Kelley, Defense Attys. 
Request for Review by Claimant 

FEBRUARY 16, 1979 

Reviewed by Board Members Moore and Phillips. 

Claimant seeks Board revie~ of the Referee's order 
which affirmed the Determination Order dated May 9, 1978 which 
awarded claimant 32° for 10% unscheduled low back disabi-lity. 

Claimant suffered a compensable injury to her low back 
on October 26, 1977 when she was hit in the back by a board 
while working on the green chain. Claimant took a short rest 
break and then returned to vlork, worked approximately 15 min
utes and then qu~t. The next day she had low back pain and 
pain in her hips and saw Dr. Carlson. Conservative treatment 
was recommended. 

Claimant was later seen by Dr. Thrasher, an orthopedic 
surgeon, whose impression was traumatic lumbosacral myositis. 
He found claimant was exerting very little effort towards phy
sical therapy or rehabilitation.· 

Later Dr. Thrasher, at claimant's request, referred her 
to Dr. Wattleworth. At .that time she was complaining of consis
tent low back pain with radiation into the hips which were ag
gravated by sitting, lifting_and stooping. He diagnosed a_sub
acute lumbosacral strain, superimposed upon degenerative changes 
of the lumbar spine. He proposed a course of physiotherapy and 
Williams exercises. This treatment failed to help claimant and 
she was referred to Dr. Miiler, a neurosurg~on. A myelograrn 
performed to determine whether claimant had a cauda equina or a 
nerve root compression was normal. 

' 
Dr. Miller found claimant was medically stationary and 

did not require any further treatment or diagnostic studies .. 
Claimant had a longstanding lumbosacral spine film abnormality 
which was not related to her injury. There was no evidence of 
a neurological deficit, cauda eguina or nerve root compression.· 
Because of the longstanding lumbar spine films he believed 
claimant should avoid heavy work that required any ~epetitive 
bending at the waist or repetitive lifting of over 55 pounds. 
If she did not she had a good chance of developing chronic 
low back symptoms. lJe could not relate the industrial injury 
in any way to the abnormal lumbar spine film. Dr. Wattleworth 
concurred. He felt that the claim could be-closed with a per
manent partial disability o"f a· mild lumbosacral strain. 

-442-
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WCB CAS NO. 78-3716 F BRUARY 16, 1979
BARBARA KRAUS ;- CLAIMANT
Cheney & Kelley, Defense Attys.
Request for Review by Claimant

Reviewed by Board Members Moore and Phillips.
Claimant seeks Board review of the Referee's order

which affirmed the Determination Order dated May 9, 1978 v;hich
awarded claimant 32° for 10% unscheduled low back disability.

Claimant suffered a compensable injury to her low back
on October 26, 1977 when she was hit in the back by a board
while working on the green chain. Claimant took a short rest
break and then returned to work, worked approximately 15 min
utes and then quit. The next day she had low back pain and
pain in her hips and saw Dr. Carlson. Conservative treatment
was recommended.

Claimant was later seen by Dr. Thrasher, an orthopedic
surgeon, whose impression was traumatic lumbosacral myositis.
He found claimant was exerting very little effort tov^ards phy
sical therapy or rehabilitation.-

Later Dr. Thrasher, at claimant’s request, referred her
to Dr. Wattleworth. At .that time she was complaining of consis
tent low back pain with radiation into the hips which were ag
gravated by sitting, lifting and stooping. He diagnosed a sub
acute lumbosacrcil strain, superimposed upon degenerative changes
of the lumbar spine. He proposed a course of physiotherapy and
Williams exercises. This treatment failed to help claimant and
she \^7as referred to Dr. Miller, a neurosurgeon. A myelogram
performed to determine whether claimant had a cauda equina or a
nerve root compression v;as normal.

Dr. Miller found claimant was medically stationary and
did not require any further treatment or diagnostic studies.
Claimant had a longstanding lumbosacral spine film abnormality
which was not related to her injury. There was no evidence of
a neurological deficit, cauda equina or nerve root compression.
Because of the longstanding lumbar spine films he believed
claimant should avoid heavy work that required any repetitive
bending at the waist or repetitive lifting of over 55 pounds.
If she did not she had a good chance of developing chronic
low back symptoms. He could not relate the industrial injury
in any way to the abnormal lumbar spine film. Dr. Wattlev/orth
concurred. He felt that the claim could be closed with a per
manent partial disability of a mild lumbosacral strain.
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On April 17, 1978 claimant was examined by Dr. Miller 
again.. She told him at that time she had returned to work and 
was doing overhead painting which hyperextended her low back and 
caused increased pain. He suggested she wear a lumbosacral 
cors~t .to !work and engage in types of work which were within her 
limitations. 

Her claim was closed by a Determination Order .dated 
April 21, 1978 which awarded claimant compensation for tempor
ary total :disability only and later by a Determination Order · 
d~t~~ W~y ~, 1~76 which granted claimant 32°. 

Claimant has a ninth grade education; she has worked as 
a nurse's aide, bartender, carpenter, painter, 'mill worker and 

·several other typ~s of work all of which involve some manual 
labor. 

Claimant is presently complaining of low back and hip 
pain, mos\ly on the right. Claimant returned to work on April 
3, 1978 on a modified basis. She worked for approximately five 
day~ and quit because of back problems. 

The Referee found that claimant was still receiving med
ical treatment, she engages in little physical activity, and feels 
that she cannot return to the type of work she had done prior to 
her injury. She has returned to her employer to seek work but 
no1i-e ·- \--:ias avaYlabre;--·she--has- s·o·u-ght-vo·cati-ona-1-rehabi-1-ita ticSn-train
ing but has made no other application for work. 

the Referee found that the. medical evidence indicated 
that claimant suffered a mildlv acute lurribar strain on October 
27, 1977. Dr. Thrasher, who e~amined claimant in Nove~ber of 
1977, fourid no objective findings for her complaints of severe 
low back ~ain and her prolonged inability to work. Dr. Miller. 
found a lumbar spine abnormality_ which was not related to the 
industrial injury and was of longstanding duratio~. He recom
mended claimant not return to work which involved repetitive 
bending or lifting primarily_ because of the long~tanding abnor
mality.· 

The Referee concluded that claimant had been adequately 
compensated by the award made by the Determination Order of 
May 9, 1978 because the evidence indicated that restrictions 
placed on ~laimant's work activity primarily for a pre-existin~ 
abnormality which was not work related. · 

The Board, on de novo review, finds that claimant has 
been adeqtiately cornpe::msated for her industrial injury based 
upon the medical evidence. The burden .is upon claimant to prove 
her claim.by a preponderance of the evidence and she has not 
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On April 17, 1978 claimant was examined by Dr. Miller
again.. She told him at that time she had returned to work and
was doing overhead painting v/hich hyperextended her low back and
caused increased pain. He suggested she wear a luiribosacral
corset to |work and engage in types of work which were within her
limitations.

Her claim was closed by a Determination Order .dated
April 21, 1978 v/hich • awarded claimant compensation for tempor
ary total 'disability only and later by a Determination Order
dated which granted claimant 32°.

Claimant has a ninth grade education; she has worked as
a nurse's aide, bartender, carpenter, painter,'mill worker and
several other types of work all of which involve some manual
labor.

Claimant is presently complaining of
pain, mostly on the right. Claimant returned
3, 1978 on a modified basis,
days and quit because of back

She worked
problems.

low back and hip
to work on April

for approximately five

m

The Referee found that claimant was still receiving med
ical treatment, she engages in little physical activity, and feels
that she cannot return to the type of work she had done prior to
her injury. She has returned to her employer to seek work but
none"was ava*ilabreT’"she"has“ sOught~vo’ca'txonal‘“rehabid:i'tation—train
ing but has m.ade no other application for work.

The Referee found that the. medical evidence indicated
that claimant suffered a mildly acute lumbar strain on October
27, 1977. Dr. Thrasher, who examined claimant in November of
19 77, fourid no objective findings for her complaints of severe
low back pain and her prolonged inability to work. Dr. Miller,
found a lumbar spine abnormality v;hich was not related to the
industrial injury and v.^as of longstanding duration. He recom
mended claimant not return to work which involved repetitive
bending or lifting primarily because.of the longstanding abnor
mality.-

The Referee concluded that claimant had been adequately
compensated by the award made by the Determination Order of
May 9 , 1978 because the evidence indicated that res.trictions
placed on claimant's work activity primarily for a pre-existing
abnormality which was not work related.

The Board, on de novo review, finds that claimant has
been adequately compensated for her industrial injury based
upon the medical evidence. The burden .is upon claimant to prove
her claim by a preponderance of the evidence and she has not

-443-

' 

' 

; 



            
           

           
      

          
 

     
   
    

  
     
 

       
      

       
          

           
           

      
          

             
        

          

       
          

        

• 

done so. Claimant contends that she is entitled to a greater 
I award to compensate her for her loss of wage earning capacity 

as a result of her industrial injury on October 26, 1977; this 
contention is not supported by the medical evidence. 

ORDER 

T~e order of the Referee, dated dctober 2, 1978, is af-
firrned. ,· 

WCB CASE NO. 77-374 FEBRUARY 16, 1979 

NORBERT KRIEGER,.CLAIMANT 
Brink, Moo~e, Brink & Peterson, 

Claimant~s Attvs. 
Lindsay, N~hst61i, Hart, Neil & Weigler, 

Defense Attys. 
RQqUQQt_ fo~ RQViQW by Claiman~ ~na th~ £m~l6Ve~ 

' 
I 

Reviewed ·by Board Members Wilson and Moore. 

Both parties· seek Board review ·of ••fiie ~ Administra:ti ve Q\ 
Law Judge's (ALJ) order which found claimant's claim to be com- W 
pensable and granted his attorney a fee of $900. The employer 
contends that the claim should not have been found to be·compen-
sable and dlaimant requests a.larger attorney's fee. 

t . 

TJe Board, a£ter de nbvo review, affirms and adopts the 
Opinion an4 Order of the ALJ, a copy of which· is attached hereto 
and, by t!l,iS reference, ·1s made a part -hereof. 

ORDER 

firmed. 
TJe order of the ALJ, dated ·September 14, 1978, is af-

1 

! 

Claimant's attorney is hereby granted a reasonable attor
ney's fee for his services.in connection with this Board review 
in the amount of $300, payaple by the carrier. 

-444-
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J ^done so. Claimant contends that she is entitled to a greater
award to compensate her for her loss of wage earning capacity
as a result of her industrial injury on October 26, 1977; this
contention is not supported by the medical evidence.

ORD R
The order of the Referee, dated October 2, 1978, is af

firmed .

WCB CAS NO. 77-374 F BRUARY 16, 1979

#

NORB RT KRI G R, CLAIMANT
Brink, Moore, Brink & Peterson,
Claimant ',s Attys.

Lindsay, Nahstoll, Hart, Neil & Weigler,
Defense Attys.

RQquQ t. for Review by Claimant and tha  wnlayai*
Reviewed by Board Members Wilson and Moore.
Both parties- seek Board review of "th’e'Administrative

Law Judge’s (ALJ) order which found claimant’s claim to be com
pensable and granted his attorney a fee of $900. The employer
contends that the claim should not have been found to be ‘compen
sable and claimant requests a.larger attorney's fee.

Tlje Board, after de novo review, affirms and adopts the
Opinion and Order of the ALJ, a copy of which is attached hereto
and, by this reference, 'is made a part hereof.

m

firmed.

ORD R
The order of the ALJ, dated September 14, 1978, is af-

Claimant's attorney is hereby granted a reasonable attor
ney's fee for his services-in connection with this Board review
in the amount of $300, payable by the carrier.

m
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CASE NO. 77-786 
WCB CASE NO. 77-5006 

JAMES D. 1MATHIS, CLAIMANT 
Dye & Olson, Claimant's Attys. 
SAIF, Legal Services•, -~Defense Atty. 
Jones, Lang, ~lein, Wolf & Smith, 

Defense Attys. 
Request ~or Review by EBI Co. 

FEBRUARY 16, 1979 

1Reviewed by Board Members Wilson and Moore. 

1The Employee Benefits Insurance Company seeks Board 
review of. the Referee's order which remanded claimant's claim 
to it fo~ acceptance as a new injury claim and the payment of 
compensation to which ciaimant is entitled. The Fund's denial 
of claim~nt's claim was affirmed. 

I 

I • 
~he Board, after de nova review, affirms and adopts the 

Opinion dnd Order of the Referee, a copy of which is attached 
hereto a~d, by this reference, is made a part hereof. 

ORDER 

;The order of the Referee, dated September 7, 1978, is 
affirmed .1 

iclaimant's attbrney is hereby granted a rea~onable at
torney's ;fee for his services in connection with this Board 
review itj the amount of $50, payable by EBI Company. 

WCB CASE NO. 77-7918 FEBRUARY 16, 1979 

ROBERT MATTSON, CLAIMANT 
Doblie, ~ischoff & Murray, Claimant's Attys. 
Collins, jVelure & Hevsell, Defense Attys. 
Request tor Review bi Employer 

·Reviewed by Board Members Moore and Phillips. 

:The employer se-eks Board review of ·the Referee's order 
which re~anded claimant'. s claim for a right hip condition to 
it for tii;e payme_nt of compensation to which he is entitled. 

I 

. ,,The Board, after de nova. review, affirms and adopts 
the Op1n11on and Order of the Referee, a copy of which is at
tached hereto and, _by this reference, is made a part hereof. 

-445-

n • WCB CAS NO. 77-786
WCB CAS NO. 77-5006

JAM S D. MATHIS, CLAIMANT
Dye & Olson, Claimant's Attys.
SAIF, Legal Services,-Defense Atty.
Jones, Lang, Klein, Wolf & Smith,

Defense Attys.
Request for Review by  BI Co.

F BRUARY 16, 1979

'Reviewed by Board Members Wilson and Moore.
iThe  mployee Benefits Insurance Company seeks Board

review of the Referee's order which remanded claimant's claim
to it for acceptance as a new injury claim and the payment of
compensation to which claimant is entitled. The Fund's denial
of claimant's claim was affirmed.

The Board, after de novo review, affirms and adopts the
Opinion and Order of the Referee, a copy of which is attached
hereto and, by this reference, is made a part hereof.

ORD R-
;The order of the Referee, dated September 7, 1978, is

affirmed.'
jClaimant's attorney is hereby granted a reasonable at

torney's ;fee for his services in connection with this Board
review in the amiount of $50, payable by  BI Company.

WCB CAS NO. 77-7918 F BRUARY 16, 1979
ROB RT MATTSON, CLAIMANT
Doblie, Bischoff & Murray, Claimant's Attys.
Collins, jVelure & Heysell, Defense Attys.
Request for Review by  mployer

I

Reviewed by Board Members Moore and Phillips.
The employer seeks Board review of the Referee's order

which remanded claimant's claim for a right hip condition to
it for the payment of compensation to which he is entitled.

The Board, after de novo review, affirm.s and adopts
the Opinion and Order of the Referee, a copy of which is at
tached hereto and, by this reference, is made a part hereof.

-445-
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The order of the Referee, dated August 25, 197ij, is af-
firmed. 

Claimant's attorney is hereby granted a reasonable attor
ney's fee f6r his services in connection with this Board revi,ew 
in the amoL<rit _of $50, payable by the employer and its carrier. 

I 

I 

I 

I WCB CASE NO. 78-3161 FEBRUARY 16, 1979 

RALPH L. MclcoLLY, CLAIMANT 
Clayton Patrick, Claimant's Attys. 
SAIF, Legall Services, Defense itty. 
Request for Review by the SAIF 

I 

I 

Reviewed by Board Members Moore and Phillips. 
I 

The Fund seeks Bo-ard review of the order of the Referee 
I 

which awarded claimant compensation equal to 112° for 35% un-
scheduled 16w back disability~ 

c14imant suffered a compensable injury to his back on • 
May 23, 197~. The only issue before the Referee was the extent 
of claimant'.s permanent partial disability; the issue of com
pensability:has been resolved by a stipulation approved on Feb-
ruary 11, 1~76. 

' Th1 Referee found that claimant had suffered a prior in-
jury in 1970 when he fell off a log. This injury was diagnosed 
as a lumbos4cral strain and apparently wasn't too serious. Claim
ant received time loss only a few days and the claim was closed 
by a Determination Order dated November 18, 1970. The claimant 
continued td work as a faller and bucker. 

I 
I 

On iJune 4, 1975 claimant sought treatment from Dr. Schmidt, 
a chiropractic physician, and he hus continued to receive chiro
practic tre~tments since the accident. Claimant missed no work 
except. for, a'n occasionaL-day-prior.__to~the __ time_he_.was_ laid_ofLon_ 
August 15, ~975. Claimant had contracted to do a falling and 
bucking job \previous to his injury and occasionally he would work 
this on the ~eekends. After Aµgust 15 claimant worked two weeks 
for another !logging outfit but quit on August 25 because of back 
. . I • 
pain. Payment of time loss was started as of that date. 

-446-

firmed

ORD R
The order of the Referee, dated August 25, 1978, is af-

Claimant's attorney is hereby granted a reasonable attor
ney's fee for his services in connection with this Board review
in the amount of $50, payable by the employer and its carrier.

WCB CAS NO. 78-3161
COLLY, CLAIMANT

F BRUARY 16, 1979
RALPH L. MC
Clayton Patrick, Claimant's Attys.
SAIF, Legal
Request for

Services, Defense Atty.
Review by the SAIF

Reviewed by Board Members Moore and Phillips.
The Fund seeks Board review of the order of the Referee

which awarded claimant compensation equal to 112° for 35% un
scheduled low back disability-.

Claimant suffered a compensable injury to his back on m

May 23, 1975. The only issue before the Referee was the extent
of claimant's permanent partial disability; the issue of com
pensability ihas been resolved by a stipulation approved on Feb
ruary 11, 1976.

The Referee found that claimant had suffered a prior in
jury in 1970 when he fell off a log. This injury was diagnosed
as a lumbosacral strain and apparently wasn't too serious. Claim
ant received time loss only a few days and the claim was closedby a Determination Order dated November 18, 1970. The claimant
continued to work as a faller and bucker.

 

On jJune 4, 1975 claimant sought treatment from Dr. Schmidt,
a chiropractic physician, and he has continued to receive chiro
practic treatments since the accident. Claimant missed no work
except for a'n occasional da.y. prior tO the__time_he_was. laid_of.f_.on______
August 15, i!975. Claimant had contracted to do a falling, and
bucking job Iprevious to his injury and occasionally he would work
this on the weekends. After August 15 claimant worked two weeks
for another dogging outfit but quit on August 25 because of back
pain. Payment of time loss was started as of that date.

-446-
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Schmidt reported on Nbvembe·r .15, 19 7 5 that claimant 
had bruised his back and his continuing reports indicate a wor
sening of the situation. It was his opinion that claimant would 
not be able to return to heavy work and that bending would be 
beyond his capacity. 

The Referee, after listenihg to the testimony of claim
ant and the testimony of another witness, concluded that claimant 
was not going to accept predictions made by Dr. Schmidt with re
spect to restricted body activities and this was distorting his 
capacity to understand the need for appropriate vocational re
habilitation. 

Dr. Harwood, medical consultant to the Fund, examined 
claimant on April 27, 1976 and concluded that the subjective com
plaints were not borne out by his objective findings. 

On May 14, 1976 Dr. Schmidt diagnosed an acute post
traumatic :lumbar and cervical spinal strain with complicating 
spondylolisthesis at LS. He disagreed with Dr. Harwood's sug
~estion of possi~le ~Qmpen5fition neurosis and askgd thJt clJim
ant be referred to Dr. Becker for an orthopedic examination. 

Dr. Becker examined claimant on June 17, 1976 and found 
chronic lumbosacral strain symptoms with no herniated interver
tebral disc problem. Clai~ant had suffered an acute sprain and 
a contusion to~the lumbosacral spine on May 23, 1975. 'He also 
found early degenerative disc disease changes at L4-5 and con
genital defect, Grade I spondylolisthesis LS forward on· Sl. He 
prescribed a lumbosacral corset with contoured metal stays and 
started claimant on an anti-inflammatory agent. He suggested 
claimant lose some weight; claimant was not, at that time, ready 
to return to his former work. 

On July 6, 1976 Dr. Becker said claimant could do no 
heavy work; prolonged stooping, bending, or twisting at the 
waist was to be avoided. Objectively he found no nerve root 
compression syndrome. He r~ferred claimant to Callahan Center 
where Dr. Halferty, on October 27, 1976, found chronic post
traumatic lower lumbar strain. 

·or. Munsey, a clinical psychologist, examined claimant 
·:>n November 3, 1976 and found claimant to be highly preoccupied 
·with his heal th problems. He concluded that claimant seemed 
most distressed about how his injury has affected him personally 
and althou~h he worried about his vocational future this seemed 
to be of secondary importance. 
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Dr. Schmidt reported on November .15, 1975 that claimant
had bruised his back and his continuing reports indicate a wor
sening of the situation. It was his opinion.that claimant would
not be able to return to heavy work and that bending would be
beyond his capacity.

The Referee, after listening to the testimony of claim
ant and the testimony of another witness, concluded that claimant
was not going to accept predictions made by Dr. Schmidt with re
spect to restricted body activities and this was distorting his
capacity to understand the need for appropriate vocational re
habilitation.

Dr. Harwood, medical consultant to the Fund, examined
claimant on April 27, 1976 and concluded that the subjective com
plaints were not borne out by his objective findings.

On May 14, 1976 Dr. Schmidt diagnosed an acute post-
traumatic 'lumbar and cervical spinal strain with complicating
spondylolisthesis at L5. He disagreed with Dr. Harwood's sug- •
gestion of possible sgmpensation neurosis and asked that olaim-ant be referred to Dr. Becker for an orthopedic examination.

br. Becker examined claimant on June 17, 1976 and found
chronic lumbosacral strain symptoms with no herniated interver
tebral disc problem. Claimant had suffered an acute sprain and
a contusion to*the lumbosacral spine on May 23, 1975. He also
found early degenerative disc disease changes at L4-5 and con-
genital defect. Grade I spondylolisthesis L5 forward on Si. He
prescribed a lumbosacral corset with contoured metal stays and
started claimant on an anti-inflammatory agent. He suggested
claimant lose some weight; claimant was not, at that time, ready
to return to his former work.

On July 6, 1976 Dr. Becker said claimant could do no
heavy work; prolonged stooping, bending, or twisting at the
waist was to be avoided. Objectively he found no nerve root
compression syndrome. He referred claimant to Callahan Center
where Dr. Halferty, on. October 27, 1976 , found chronic post-
traumatic lower lumbar strain.

‘Dr. Munsey, a clinical psychologist, examined claimant
on November 3, 1976 and found claimant to be highly preoccupied
with his health problems. He concluded that claimant seemed
most distressed about how his injury has affected him personally
and although he worried about his vocational future this seemed
to be of secondary importance.
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I 

C]aimant remained at Callahan Center from October 26, 
1976 through December 2, 1976. Dr. Mun_sey stated that it was 
very desirable, if not absolutely necessary, for claimant to. 
obtain voc~tional retraining. Claimant could not return to his 
former occJpation due to the limitations resulting from his in-
jury and ttie examining team did not view claimant as having any 
other marketable skills. Claimant was assigned to the team 1·s 
vocational I counselor to whom he stated that he was not in need 
of any vocational rehabilitation services and he refused to par
ticipate in any vocational counseling. 

I 
T~e claimant, in the opinion of Dr. Munsey, apparently 

felt that he must improve physically before he could consider 
any type of employment. No further action was taken. 

I 
The Referee found that claimant was receiving excellent 

advice both·with ~egard to medical care and vocational rehabili
tation butlthat he was not paying much attention to it and was 
interestedfonly in being able to recover physically so that he 
could return to his work. 

A:closing examination was performed on April 8, 1977 
and claimaht was fourid to be medically stationary. The Deter
mination Order was entered on March 30, 1978 which awarded claim
ant compensation equal to 48° for 15% unscheduled low back dis-
ability. . 

The Referee found that the vocational counselor had 
worked hard to provide claimant with rehabilitation services 
but claimant did not wish to cooperate. Neither did claimant 
wish to give particular attention to the recommendations and/or 
llm1tations imposed by Dr. Halferty ~~cl D~. g~~k~r. 

The Referee was of the opinion that possibly claimant 
might.have more than 40-50% of unscheduled disability which 
was what claimant's counsel suggested as a~ appropriate award. 
No employef, being fully aware of_ claimant's past medical his
tory, would hire claimant to work in the woods now. Nearly all 
of the doctors have said that c.laimant cannot return to heavy 
type employment because of his back condition. The Referee 
found that' claimant did not have the capacity to be active in 
the woods even where he controlled the situation unless claim
ant h~d been exaggerating grossly the history of his subjective 
symptoms. __ Dr._ Harwood_ was_the __ only__one_who __ was~skep_tis:;al_-____ , ____ _ 

The Referee was more persuaded by the opinions of Drs. 
Halferty, Becker and Schmidt and, based upon such opinions, 
he concluded that claimant's loss of future earning capacity 
was 50%. 
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Claimant remained at Callahan Center from October 26,
1976 through December 2, 1976. Dr, Munsey stated that it was
very desirable, if not absolutely necessary, for claimant to .
obtain vocational retraining. Claimant could not return to his
former occupation due to the limitations resulting from his in
jury and the examining team did not view claimant as having any
other marketable skills. Claimant was assigned to the team'’s
vocational I counselor to whom he stated that he was not in need
of any vocational rehabilitation services and he refused to par
ticipate in any vocational counseling.

The claimant, in the opinion of Dr. Munsey, apparently
felt that he must improve physically before he could consider
any type of employment. No further action was taken.

The Referee found that claimant was receiving excellent
advice bothwith regard to medical care and vocational rehabili
tation but
interested

that he was not paying much attention to it and was
only in being able to recover physically so that he

could return to his work.
A'closing examination was perform.ed on April 8, 1977

and claimant v/as found to be medically stationary. The Deter
mination Order was entered on March 30, 1978 which awarded claim
ant compensation equal to 48° for 15% unscheduled low back dis
ability.

The Referee found that the vocational counselor had
worked hard to provide claimant with rehabilitation services
but claimant did not wish to cooperate Neither did claimant
wish to give particular attention to the recommendations and/or
limitations imposed by Dr Haltefty Ahd Dl? BSflkS? 

The Referee was of the opinion that possibly claimant
might.have more than 40-50% of unscheduled disability which
was what claimant's counsel suggested as an appropriate award.
No employer, being fully aware of, claimant's past medical his
tory, would hire claimant to work in the woods now. Nearly all
of the doctors have said that claimant cannot return to heavy
type employment because of his back condition. The Referee
found that claimant did not have the capacity to be active in
the woods even where he controlled the situation unless claim
ant had been exaggerating grossly the history of his subjective
symptomsDr.. Hainvood.was_the._only.._one__who__was_skeptical..

m

The Referee was more persuaded by the opinions of Drs.
Halferty, Becker and Schmidt and, based upon such opinions,
he concluded that claimant's loss of future earning capacity
was 50%.
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Referee, having determined claimant's loss of earn
ing capacity, gave consideration to the evidence which indicated 
claimant 'did not take adequate steps to reduce his disability as 
required by ORS 656. 325 (2), (3) and (4). Claimant had refused· 
to undertake adequate rehabilitation and his refusal cannot be 
justified unless it can be established that such rehabilitation 
efforts would have harmed claimant. 

'i1 he Referee was not convinced that claimant· had been 
justified in ignoring the efforts and recommendations for 
rehabilitation. Therefore, he reduced the award to 35%. The 
Referee correctly stated that claimant could not be required 
to undertake rehabilitation, but' neither could he be allowed 
to refuse reasonable help and profit by such.actions. 1 Claimanl 
made no effort to reduce his disability by undertaking rehabil
itaticn and there was no evidence that any suggested programs 
for rehabilitation would have endangered or harmed claimant. 
Claimant's work background consists of heavy work in the woods; 
now he needs a different type of employment which will meet the 
restrictions ~f acti~f€y placed upon hlm as a ie~ult of his in
jury. 

The Board, on de novo review, concurs with the findings 
and conclusions reached by the Referee that claimant's refusal 
to accept reasonable efforts to rehabilitate him justified the 
reduction of the award for his loss of future earning capacity. 
However, 1the Board does not feel that the medical indicates that 
claimantihas lost 50% of his future earning capacity. 

Taking into consideration claimant's age, his work back
ground and his potential for retraining, of which he refuses to 
avail himself, the Board finds that claimant is not entitled to 
a greater award than 80° for 25% unscheduled low back disability. 

The Board strongly urges claimant be given assistance 
from the Field Services Diviiion of the Workers' Compensation 
Department; that all possible steps be taken to endeavor to 
get claimant back into the labor market in some form of employ
ment within his physical and mental capabilities. 

ORDER 

The order of the Referee, dated.·July 27, 197~, is modi-
fied. 

Claimant is awarded compensation equal to 80° for 25% 
unscheduled low back disability. This award is in lieu of the 
award made by the Referee's order which in all other respects 
is affirmed. 
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The Referee, having determined claimant's loss of earn
ing capacity, gave consideration to the evidence which indicated
claimant 'did not take adequate steps to reduce his disability as
required by ORS 656.325(2f, (3) and- (4). Claimant had refused-
to undertake adequate rehabilitation and his refusal cannot be
justified unless it can be established that such rehabilitation
efforts would have harmed claimant.

The Referee was not convinced that claimant' had been
justified in ignoring the efforts and recommendations for
rehabilitation. Therefore, he reduced the award to 35%. The
Referee correctly stated that claimant.could not be required
to undertake rehabilitation, but neither could he be allowed
to refuse reasonable help ahd profit by Such.action^. 'Claimant
made no effort to reduce his disability by undertaking rehabil
itation and there was no evidence that any suggested programs
for rehabilitation would have endangered or harm.ed claimant.
Claimant's work background consists of heavy work in the woods;
now he needs a different type of employment which will meet the
restrictions of activity placed upon him as a result of his in-
jury.

The Board, on de novo review, concurs with the findings
and conclusions reached by-the Referee that claimant's refusal
to accept reasonable efforts to rehabilitate him justified the
reduction of the award for his loss of future earning capacity.
However, ,the Board does not feel that the medical indicates that
claimantjhas lost 50% of his future earning capacity.

Taking into consideration claimant's age, his work back
ground and his potential for retraining, of which he refuses to
avail himself, the Board finds.that claimant is not entitled to
a greater award than 80° for 25% unscheduled low back disability

The Board strongly urges claimant be given assistance
from the .Field Services Division of the Workers' Compensation
Department; that all possible steps be taken to endeavor to
get claimant back into the labor market in some form of employ
ment within his physical and mental capabilities.

ORD R

f ied
The order of the Referee, dated July 27, 1978, is modi-

Claimant is awarded compensation equal to 80° for 25%
unscheduled low back disability. This award is in lieu of the
award made by the Referee's order which in all other respects
is affirmed.

m
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CASE NO. 78-3782 

LARRY MCCULLOUGH, CLAIMANT 
Rask & Hefferin, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Request for.Review by Claimant 

FEBRUARY 16, 1979 

Reviewed by Board Members Wilson, Moore and Phillips. 

The claimant seeks review by the Board of the order of 
the Administrative Law Judge (ALJ) which affirmed the denial of 
his claim for an occupational disease. 

Claimant has been employed as a fireman since July 1, 
1966. At the time of the hearing he was 38 years old. Claim
ant worked up through the ranks from engineer fire fighter to 
captain. His duties as captain include in-station responsibil
ity and upon arrival at a fire his responsibility is to direct 
activity by radio. At times it is necessary for him to go into 
a structure to assess the situation and he must lift his face 
mask to use the radio. When this is done it is almost impossible 
not to inhale smoke. 

The ALJ found that claimant had not reporteJ, 'heen 
treated or hospitalized for smoke inhalation although at one 
time in 1969 he received oxygen at the scene of a fire but con
tinued fighting the fire. In January 1977 claimant inhaled a 
lot of dust, however, he did not require any treatment, nor did 
he lose any time as a result of that incident. 

Claimant has smoked for approximately 20 years averag
ing a pack a day and he alsb testified that he coughs up phlegm 
after working a fire. 

When claimant took his routine yearly physical in October 
1977, x-rays revealed a large bleb in his right lung. Claimant· 
first saw his own doctor, Dr. Takla, who referred him to Dr. Chap
man, a thoracic and cardiovascular surgeon. Claimant was hospital
ized on October 20, 1977 and the records indicate that an emphyse
matous bulla was found in the right upper zone during a routine 
exam in 1977. Apparently the defect had been present when the 
annual physical check-up for 1976 was undertaken but had not been 
detected. 

On October 21, 1977 Dr. Chapman operated on claimant for_ 
the pulmonary blebs. Claimant made a good recovery and returned 
to work in January 1978. 
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• WCB CAS NO. 78-3782
LARRY MC CULLOUGH, CLAIMANT
Rask & Hefferin, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Request for.Review by Claimant

F BRUARY 16, 1979 m

Reviewed by Board Members Wilson, Moore and Phillips.
The claimant seeks review by the Board of the order of

the Administrative Law Judge (ALJ) which affirmed the denial of
his claim for an occupational disease.

Claimant has been employed as a fireman since July 1,
1966. At the time of the hearing he was 38 years old. Claim
ant worked up through the ranks from engineer fire fighter to
captain. His duties as captain include in-station responsibil
ity and upon arrival at a fire his responsibility is to direct
activity by radio. At times it is necessary for him to go into
a structure to assess the situation and he must lift his face
mask to use the radio. When this is done it is almost impossible
not to inhale smoke.

The ALJ found that claimant had not reported, been
treated or hospitalized for smoke inhalation although at one
time in 1969 he received oxygen at the scene of a fire but con
tinued fighting the fire. In January 1977 claimant inhaled a
lo.t of dust, however, he did not require any treatment, nor did
he lose any time as a result of that incident.

Claimant has smoked for approximately 20 years averag
ing a pack a day and he also testified that he coughs up phlegm
after working a fire.

When claimant took his routine yearly physical in October
1977, x-rays revealed a large bleb in his right lung. Claimant
first saw his own doctor, Dr. Takla, who referred him to Dr. Chap
man, a thoracic and cardiovascular surgeon. Claimant was hospital
ized on October 20, 1977 and the records indicate that an emphyse
matous bulla was found in the right upper zone during a routine
exam in 1977. Apparently the defect had been present when the
annual physical check-up for 1976 was undertaken but had not been
detected.

On October 21, 1977 Dr. Chapman operated on claimant for
the pulmonary blebs. Claimant made a good recovery and returned
to work in January 1978.

m
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December 23, 1977 Dr. Takla reported claim~nt had un
dergone surgery for the removal ·of a large bullous emphyse·ma cyst. 
He stated, that since claimant was a fire fighter this could hav~ 
resulted from smoke inhalation and be related to his job. 

J 
On January 6, 1978 Dr. Chapman reported that the cause 

of the pulmonary blebs was possibly due to the fact that claimant 
had been exposed to smoke inhalation during fire fighting situa
tions. However, he indicated that to the best of hi~ knowledge 
claimant had not been hospitalized or treated for severe smoke in
halat{on ~nd it would be im~ossible for him to say that smok~ in
halation in this case was the cause of his problem, but it defin
itely could be. 

br. Parcher reviewed the medical reports for the Fund and 
concluded that the condition developed naturally and was not work 
related. 

br. Tuhy, who·specializes in ~ulmonary disease, reviewed 
the medical information and expressed his opinion that there was 
no connection between claimant's work and his condition. He felt 
that because of claimant's history of smoking that it was quite 
likely claimant had chronic smoker's bronchitis which could have 
contributed to enlargement of the bulla (claimant's surgery for the 
removal of a large bullous emphysema cyst by Dr. Takla on December 
23, 1977). Dr. Tuhy stated that although some doctors used the 
term "bleb" and "bulla" interchangeably it was his opinion that 
there was no such connection in claimant's case. A bulla: is a· 
very large thin-walled cystic structure, whereas a bleb is a 
term comrnbnly used to described a small air-filled cyst located 
between the layers of the flora.· 

The ALJ found that "by virtue 6£ the recent statutory 
amendme:,nt' [to ORS 656.802(2)] a condition, such as claimant's, is 
now absolutely presumed to be job related unles~, on the basis 
of medical or other evidence, the cause of the condition is un
related to the fireman's employment.". 

The ALJ concluded there was persuasive medical evidence 
that claimant's condition was unrelated·to his employment and 
t~is evidence was sufficient to overcome the statutory presump
tion. He concluded that claimant had failed to establish hii 
condition resulted from his employment. 

The majority of the Board, on de novo review, does not 
believe that the recent statutory amendment to ORS 656.802(2) 

~reated anything more than the disp~table_ presumption which ex
isted prior thereto and may be rebutted by. medical or other 
evidence. The Board finds that Dr. Tuhy's report is sufficient 
rebuttal to require claimant to show by a preponderance of the 

-451-

On December 23, 1977 Dr. Takla reported claimant had un
dergone surgery for the removal 'of a large bullous emphysema cyst.
He stated,that since claimant was a fire fighter this could have
resulted from smoke inhalation and be related to his job.

J On January 6, 1978 Dr. Chapman reported that the cause
of the pulmonary blebs was possibly due to the fact that claimant
had beem exposed to smoke inhalation during fire fighting situa
tions. However, he indicated that to the best of his knowledge
claimant had not been hospitalized or treated for severe smoke in
halation and it would be impossible for him to say that smoke in
halation in this case was the cause of his problem, but it defin
itely could be.

br. Parcher reviewed the medical reports for the Fund and
concluded that the condition developed naturally and was not work
related.

br. Tuhy, who specializes in pulmonary disease, reviewed
the medical information and expressed his opinion that there was
no connection.between claimant's work and his condition. He felt
that because of claimant's history of smoking that it was quite
likely claimant had chronic smoker's bronchitis which could have
contributed to enlargement of the bulla (claimant's surgery for the
removal of a large bullous emphysema cyst by Dr. Takla on December
23, 1977). Dr. Tuhy stated that although some doctors used the
term "bleb" and "bulla" interchangeably it was his opinion that
there v/as no such connection in claimant's case. A bulla, is a-
very large thin-walled cystic structure, whereas a bleb is a
term commonly used to described a small air-filled cyst located
between the layers of the flora.

The ALJ found that "by virtue of the recent statutory
amendment'[to ORS 656.802(2)] a condition, such as claimant's, is
now absolutely presumed to be job related unless, on the basis
of medical or other evidence, the cause of the condition is un
related to the fireman's employment.".

The ALJ concluded there was persuasive medical evidence
that claimant's condition was unrelated'to his employment and
this evidence was sufficient to overcome the statutory presump
tion. He concluded that claimant had failed to establish his
condition resulted from his employment.

The majority of the Board, on de novo review, does not
believe that the recent statutory amendment to ORS 656.802(2)
created anything more than the disputable presumption which ex
isted prior thereto and may be rebutted by- medical or other
evidence. The Board finds that Dr. Tuhy's report is sufficient
rebuttal to require claimant to show by a preponderance of the
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medical evidence that the occupational disease for which he filed 
his claim was causally related to ·his employment and he failed to -Q 
do so. The reports of Drs. Takla and Ahmad are, at best, spec- W 
ulative. 

The majority of the Board concludes, based upon the medical 
evidence and the other evidence before it, that the cause of 
claimant's condition was unrelated to his employment. Therefore, 
claimant's condition is not a compensable occupational disease 
and his claim was properly denied. 

ORDER 

The order of the ALJ, dated September 14, 1978, is affirmed. 

Board Members Kenneth Phillips dissents as follows: 

The opinion of the ALJ, which was affirmed by the ma
jority of the Board, relies upon the report of Dr. Tuhy to over
come the presumption of ORS 656.802, Dr. Tuhy's report is one 
of his philosophy not one of a medical examination. He notes 
that claimant was a smoker and his report indicates-that he 
would like to see a report on previous x-rays to see how long 
claimant had had the trouble. The record includes reports of 
previous physical examinations showing chest x-rays as normal. 

Dr. Tuhy speculates that "very likely [claimant] had 
chronic smoker's bronchitis, which may well have contributed to 
enlargement of the bulla". 

I submit that this is no less ~peculative than the re
ports of the operating surgeon and is not sufficient to overcome 
the presumption .. 

This reviewer would remand the claim for processing in 
accordance with ORS 656.268. 

WCB CASE NO. 76-6649 

SHARON MCCULLOUGH, CLAIMANT 
Dye & Olson, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Request ·for Review by the SAIF 

FEBRUARY 16, 1979 

Reviewed by Board Members Wilson and Mooie. \ 

The State Accident' Insurance Fund requested review 
by the Board of the Administrative Law Judge's (ALJ) order 
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medical evidence that the occupational disease for which he filed
his claim was causally related to ‘his employment and he failed to
do so. The reports, of Drs. Takla and Ahmad are, at best, spec
ulative.

The majority of the Board concludes, based upon the medical
evidence and the other evidence before it, that the cause of
claimant's condition was unrelated to his employment. Therefore,
claimant's condition is not a compensable occupational disease
and his claim was properly denied.

ORD R ■
The order of the ALJ, dated September 14, 1978, is affirmed
Board Members Kenneth Phillips dissents as follows:

The opinion of the ALJ, which was affirmed by the ma
jority of the Board, relies upon the report of Dr. Tuhy to over
come the presumption of ORS 656.802. Dr. Tuhy's report is one
of his philosophy not one of a medical examination. He notes
that claimant was a smoker and his report indicates that he
would like to see a report on previous x-rays to see how long
claimant had had the trouble. The record includes reports of
previous physical examinations showing chest x-rays as normal.

Dr. Tuhy speculates that "very likely [claimant] had
chronic smoker's bronchitis, which may well have contributed to
enlargement of the bulla".

I subm.it that this is no less speculative than the re
ports of the operating surgeon and is not sufficient to overcome
the presumption,.

This reviewer would remand the claim for processing in
accordance with ORS 656.268.

WCB CAS NO. 76-6649 F BRUARY 16, 1979
SHARON HC CULLOUGH, CLAIMANT
Dye & Olson, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by the SAIF

Reviewed by Board Members Wilson and Moore. x
The State Accident'Insurance Fund requested review

by the Board of the Administrative Law Judge's (ALJ) order
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awarded claimant compensation for temporary total dis
ability from August 17 through September 27, 1976 and an addi
tional sum equal to 25% of ·said amount and approved the pay-
ment of a reasonable attorney's fee equal to 25% of the increased 
compensation, payable out of said compensation as paid. 

Claimant, a night attendant at a home for the elderly, 
alleged that she suffered an injury to her left hip while mop
ping floors on August 6, 1976. 

I 

The ALJ found that·claimant had the·burden of proving 
a compensable claim and she had not met that burden. He found 
that she was consistent in reporting the cause of the alleged 
injury to the doctors but it was not consistent with the other 
facts in the case. 

' 
- - ·-• -- - The-ALJ·;--re-lying· ·upon-the--rul-i-ng-of-t-he-Supreme-Cour-t-- --- --- -

in Jones V. EmanGel Hospital, 280 Or 14.7, fourid claimant was en-
titled to receive interim compensation from the date she filed 
her claim for compensation until the dite her employer sent 
written notice of its denial with the first installment being 
due in 14 days. · 

Claimant actually.filed a report of an industrial injury 
on August, 17, 1976 and on September 27, 1976 Dr. ihnth_rop found 
claimant's condition was medically stationary. Although the Fund 
did noi d~ny the claim until October 20, 1976, the ALJ stated 
that compensation for temporary total .disability was payable only 
until claimant returns to work, is released to return to regular 
work, or there is a determination that the conditi6n is medically 
stationary. 

The ALJ's order was entered on August 4, 1978 and on 
August 15~, 1978 the Fund filed a motion to reconsider, stating 
that it wished to submit additional evidence in the form of a 
claim surruuary which would indicate that claimant had.been,paid 
time loss as required by law. 

The ALJ reopene~ th~ claim to toll the appeal time 
during reconsideration and, on September 5, 1978, entered an 
order on reconsideration which stated that reconsideration may 
~e upon the ALJ's own motion or upon a motion by a party show
ing error, omission, misconstruction of an applicable statute 
or the discovery of n~w material evidence. He found that non~ 
of these factors were present in thi~ instance as the question 
of compensation for temporary total disability was argued prior 
to the publication of his order dated August 4, 1978 and he 
denied the motion to reconsider. 
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which awarded claimant compensation for temporary total dis
ability from August 17 through September 21, 1976 and an addi
tional sum equal to 25% of said amount and approved the pay
ment of a reasonable attorney's fee equal to 25% of the increased
compensation, payable out of said compensation as paid.

Claimant, a night attendant at a home for the elderly,
alleged that she suffered an injury to her left hip v/hile mop
ping floors on August 6, 1976.

The ALJ found that’claimant had the-burden of proving
a compensable claim and she had not met that burden. He found
that she was consistent in reporting the cause of the alleged
injury to the doctors but it was not consistent with the other
facts in the case.
- -— - The-ALJ-,—relying--upon—the—rul-ing—of—the—Supreme-Court-— —
in Jones y. Emanuel Hospital, 280 Or 147, found claimant was en
titled to receive interim compensation from the date she filed 
her claim for compensation until the date her employer sent
written notice of its denial with the first installment being
due in 14 days 

Claimant actually filed a report of an industrial injury
on August,17, 1976 and on September 27, 1976 Dr. Winthrop found
claimant's condition was medically stationary. Although the Fund
did not deny the claim until October 20, 1976, the ALJ stated
that compensation for temporary total .disability was payable only
until claimant returns to work, is released to return to regular
work, or there is a determination that the condition is medically
stationary.

The ALJ’s order was entered on August 4, 1978 and on
August 15,1 1978 the Fund filed a motion to reconsider, stating
that it wished to submit additional evidence in the form of a
claim summary v/hich would indicate that claimant had been, paid
time loss as required by law.

The ALJ reopened the claim to toll the appeal time
during reconsideration and, on September 5, 1978, entered an
order on reconsideration which stated that reconsideration may
be upon the ALJ's own motion or upon a motion by a party show
ing error, omission, misconstruction of an applicable statute,
or the discovery of new material evidence. He found that none
of these factors were present in this instance as the question
of compensation for temporary total disability was argued prior
to the publication of his order dated August 4, 1978 and he
denied the: motion to reconsider.
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Board, on de novo review, finds that obviously claim-
ant must have known at the time of the hearing that she had been (i 
receiving compensation for temporary total disability from the 
time she had filed her claim for an industrial injury .. The 
Board is unable to understand why, at the time of the hearing, 
the Fund did not offer any evidence to rebut claimant 1 s con-
tentions that she had not received compensation for temporary 
total disability. However, it does not feel that it would b~ 
equitable to allow claimant, by remaining mute during the hear-
ing, to take advantage of the Fund 1 s failure to produce such 
evidence and thereby receive double compensation. 

To avoid an inequity resulting from the order ·of the 
ALJ, the Board concludes that the above entitled matter should 
be remanded, pursuant to the provisions of ORS 656.295(5), to the 
ALJ who heard the matter originally for the purpose of holding 
a hearing and receiving into evidence the claim summary offered 
by the Fund. After the ALJ has considered this evidence in con
junct.ton with ·the-other--evi-dence--whi-ch-he--has-a-J:ready--received·,-·-- -- -- -
he shall issue an Opinion and Order which shall be appealable 
pursuant to the provisions of ORS 656.289 and 656.295. 

IT IS SO ORDERED. 

WCB CASE NO. ·77-5980 FEBRUARY 16, 1979 

JOHN D. MIZAR, CLAIMANT 
Galton, Popick & Scott, Claimant's Attys. 
Jones, Lang, Klein, i'ilolf & Smith, 

Defense Attys. 
SAIF, Legal Services, Defense Atty. 
Request-for Review bv Employer 

Reviewed by Board Members Moore and Phillips. 

The employer and its carrier, Employee Benefits Insurance 
Co~pany (EBI), requests review by the Board of the Referee's order 
which remanded to it claimant's claim for a low back injury filed 
o~ August 15, 1977 to be accepted and for the payment of compensa
tion, as provided by law, until it is closed pursuant to ORS 656. 
268. 

The Referee awarded claimant's attorney an attorney's fee 
of $900 payable by EBI but did not assess penalies. 

The principal-issue was whether the injury for which 
claimant filed a claim in 1977 should be construed as a new in
jury and the responsibility of EBI or an aggravation of a 1961 
injury for which SAIF would be respo·nsible. 
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The Board, on de novo review, finds that obviously claim
ant must have known at the time of the hearing that she had been
receiving compensation for temporary total disability from the
time she had filed her claim for an industrial injury. .The
Board is unable to understand why, at the time of the hearing,
the Fund did not offer any evidence to rebut claimant's con
tentions that she had not received compensation for temporary
total disability. However, it does not feel that it would be
equitable to allow claimant, by remaining mute during the hear
ing, to take advantage of the Fund's failure to produce such
evidence and thereby receive double compensation.

To avoid an inequity resulting from the order of the
ALJ, the Board concludes that the above entitled matter should
be remanded, pursuant to the provisions of ORS 656.295(5), to the
ALJ who heard the matter originally for the purpose of holding
a hearing and receiving into evidence the claim summary offered
by the Fund. After the ALJ has considered this evidence in con-
j uncti’oh with ■■the'’other“evrdence"whrch—he“has -a'lready-received-,
he shall issue an Opinion and Order which shall be appealable
pursuant to the provisions of ORS 656.289 and 656.295.

IT IS SO ORD R D. ...

WCB CAS NO. -77-5980 F BRUARY 16, 1979
JOHN D. MIZAR, CLAIMANT
Galton, Popick & Scott, Claimant’s Attys.
Jones, Lang, Klein, Wolf & Smith,
Defense Attys.

SAIF, Legal Services, Defense Atty.
Request for Review by  mployer

Reviewed by Board Members Moore and Phillips.
' The employer and its carrier.  mployee Benefits Insurance

Company ( BI), requests review by the Board of the Referee's order
which remanded to it claimant's claim for a low back injury filed
on August 15, 1977 to be accepted and for the payment of compensa
tion, as provided by law, until it is closed pursuant to ORS 656.
268.

The Referee awarded claimant's attorney an attorney's fee
of $900 payable by  BI but did not assess penalies.

The principal - issue was whether the injury for’which,claimant filed a claim in 1977 should be construed as a new in-
ju^ and the responsibility of  BI or an aggravation of a 1961
injury for which SAIF would be responsible.
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the.denial by EBI on September 8, 1977 claimant, 
on October 10, 1977, peiitioned the Board to ~xercise its own 
motion jurisdiction pursuant to ORS 656.278 and reopen his claim 
for the July.26, 1961 injury. This ·claim had been accepted by 
the State Industrial Accident Commission, predecessor of the 
State Accidefit Insurance Fund. Claimant's aggravation rights 
with resp~ct to that injury have expired. 

On November 30, 1977 the Board issued its Own Motio~ 
Order referring the request for own motion relief to the Hear
ings Division with instructions to hold a hearing thereon at 
the same time the issue of EBI's denial of the 1977 claim was 
heard and determine whether claimant's present condition was the 
result of an aggravation of his 1961 injury or a new compensable 
injury. Subsequently, at the reqeust of claimant's attorney, 
the Board advised the Referee 'to also consider the issue of 
whether claimant's claim for a new. injury sustained on June 18, 
1969 and the surgery necessitated thereby which had been denied 
by thg Fund and th~ gu~g~~y required on ~une t,, 1~74 were 
causally ~elated to the 1961 injury . 

. On April 11, 1978 the Board entered an Own Moti.on Or
der. bas·ed 1upon the recommendation of the Referee who had found 
that, based upon the opinion expressed by claimant's treating 
physician,! Dr.' Nag; -e1-er'e was a causal relationship between the 
1969 ~pisode and the 1961 injury and additionally found that the 
1974 surg~ry on claimant's right leg was directly connected to 
the 1969 s,urgical procedure. It was his recommendation that be
cause the ~und had denied the 1969 claim on the grounds that 
claimant's back pain had existed prior to his employment with 
his, at that time, employer, it could not now deny .the 1969 
episode was an aggravation of the 1961 injury because the denial 
in 196 9 wa1s based on the fact that the injury was an aggravation 
of a prioi injury. ·Furthermore, if·the Fund was required to'ac
cept th,? claim for aggravation, it would only be doing what it 
should hav'e done in 1969 and again in 1974. 

At the time the Referee wrote his recommendation to the 
Board, he also wrote ~n Opinion and Order remanding the 1977 
claim ~o EBI, notwithstanding the fact that Dr. Nag, in his 
report of September 13, 1977, causally related all of the 1969, , 
1974 and 1977 episodes to the initial industrial injury sustained 
in July 1961. 

Claimant is in his·mid-40's and his principal work back
ground has been that of a driver salesman for a beer distributor 1 

a job at which he has worked since 1964. His compensable injury 
of July 25~ 1961 was diagnosed as an acute lumbosacral strain 
and he was.off work for approximately two weeks. In April 1962 
he had a recurrence of back pain and was admitted to the Kaiser 
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After the.denial by  BI on September 8, 1977 claimant,
on October 10, 1977, petitioned the Board to exercise its own
motion jurisdiction pursuant to ORS 656.278 and reopen his claim
for the July'26, 1961 injury. This claim had been accepted by
the State Industrial Accident Commission, predecessor of the
State Accident Insurance Fund. Claimant's aggravation rights
with respect to that injury have expired.

On November 30, 1977 the Board issued its Own Motion
Order referring the request for own motion relief to the Hear
ings Division with instructions to hold a hearing thereon at
the same time the issue of  BI's denial of the 1977 claim was
heard and determine whether claimant's present condition was the
result of an aggravation of his 1961 injury or a new compensable
injury. Subsequently, at the reqeust of claimant's attorney,
the Board advised the Referee to also consider the issue of
whether claimant's claim for a new. injury sustained on June 18,
1969 and the surgery necessitated thereby which had been denied
by thQ Fund and the required on June 17, 74 werecausally related to the 1961 injury.

.On April 11, 1978 the Board entered an Own Motion Or
der. based 'upon the recommendation of the Referee who had found
that, based upon the opinion expressed by claimant's treating
physician,! Dr.'Nag,' “there was a causal relationship between the
1969 episode and the 1961 injury and additionally found that the
1974 surgery on claimant's right leg was directly connected to
the 1969 surgical procedure. It was his recommendation that be-
cause the 'Fund had denied the 1969 claim on the grounds that
claimant's back pain had existed prior to his employment with
his, at that time, employer, it could not now deny .the 1969
episode was an aggravation of the 1961 injury because the denial
in 1969 wa'S based on the fact that the injury was an aggravation
of a prior injury. ■ Furthermore, if-the Fund was required to 'ac
cept the claim for aggravation, it would only be doing what it
should have done in 1969 and again in 1974.

At the time the Referee wrote his recommendation to the
Board, he also wrote an Opinion and Order remanding the 1977
claim -to  BI, notwithstanding the fact that Dr. Nag, in his
report of .September 13, 1977, causally related all of the 1969,
1974 and 1977 episodes to the initial industrial injury sustained
in July 1961.

Claimant is in his'mid-40's and his principal work back
ground has been- that of a driver salesman for a beer distributor,
a job at which he has worked since 1964. His compensable injury
of July 25, 1961 was diagnosed as an acute lumbosacral strain
and he v;as off work for approximately two weeks. In April 1962
he had a recurrence of back pain and was admitted to the Kaiser
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from April 18 to.May B. Upon discharge claimant re
turned .to his regular employment. The first closure of claim
ant• s claim was on January 9, 1963; at that time claimant re
ceived an award equal to 15% permanent partial disability. 

In 1964 claimant worked for another employer but con
tinued doing the same type of work. In either October or Nov
ember 1969 claimant again had severe low back symptomatology and 
on November 18, 1969 was hospitalized. On November 19, 1969 
claimant underwent a laminectomy and removal of a disc from 
L4-5. After an investigation was made by the Fund, it denied 
responsibility, stating claimant's back condition was the re
sponsibility of a previous employer. 

Claimant returned to his regular work after his dis
charge from the hospital. Apparently, the November 1969 sur-
gery relieved claimant of much of his painful symptomatology. 
He testified that he had had back pain from the date of his in~ 
jury in July 1961 until the surgery of November 1969. In May 
1974 claimant d~veloped pain in his left calf. The diagnosis 
confirmed a right peroneal nerve entrapment and on June 17, 
1974 claimant underwent surgery and the nerve was decompressed. 

Claimant returned to his regular duties as a driver 
salesman and worked continuously until July 1977 when he devel
oped low back ·problems. ·He continued performing all these duties, 
which included handling 150-pound kegs of beer, until August 15, ~ 
1977. At that time his pain increased to the extent that he 9 
could no longer do thi5 job, ~s; filed a claim. 

After a myelography claimant underwent disc surgery on 
August 29, 1977. At that time the employer's carrier was EBI 
and it denied.claimant's claim on September 8, 1977, stating 
that claimant's condition pre-existed the August 1977 incident. 

Claimant testified that he had riot been involved in any 
other acc~dent involving his legs or back subsequent to the in
dustrial injury of July 1961. After·the 1969 surgery the pain 
became worse in his right leg and he also developed a foot drop. 
The 1974 surgery relieved the right leg pain but did not·affect 
the foot drop. Although claimant continued to have backaches 
and a tired feeling after the 1969 injury, he did not have any 
episodes of sharp pain in his low back until 1977. 

Claimant testified that his work was es~entially the 
same from the time he started as a driver salesman but the •amount 
of his work had increased because his routes expanded and he had 
a higher volume to deliver. Claimant testified that his back 
would improve over.the weekend when he had the opportunity to 
rest but when he returned to work during the week his pain 
would increase. This was especially true during the four weeks 
prior to August 15, 1977. 
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Hospital from April 18 to 'May 8. Upon discharge claimant re
turned .to his regular employment. The first closure of claim
ant's claim was on January 9, 1963; at that time claimant re
ceived an award equal to 15% permanent partial disability.

In 1964 claimant worked for another employer but con
tinued doing the same type of work. In either October or Nov
ember 1969 claimant again had severe low back symptomatology and
on November 18, 1969 was hospitalized. On November 19, 1969
claimant underv;ent a laminectomy and removal of a disc from
L4-5. After an investigation was made by the Fund, it denied
responsibility, stating claimant's back condition was the re
sponsibility of a previous employer.

Claimant returned to his regular work after his dis
charge from the hospital. Apparently, the November 1969 sur
gery relieved claimant of m.uch of. his painful symptomatology.
He testified that he had had back pain from the date of his in-
jury in July 1961 until the surgery of November 1969. In May
1974 claimant developed pain in his left calf. The diagnosis
confirmed a right peroneal nerve entrapment and on June 17,
1974 claimant underwent surgery and the nerve was decompressed.

Claimant returned to his regular duties as a driver
salesman and,worked continuously until July 1977 when he devel
oped low back problems. He continued performing all these duties,
which included handling 150-pound kegs of beer, until August 15,
1977. At that time his pain increased to the extent that he
OOUM no longer do this job. Re filed a claim.

After a myelography claimant underwent disc surgery on
August 29, 1977. At that time the employer's carrier was FBI
and it denied claimant's claim on September 8, 1977, stating
that claimant's condition pre-existed the August 1977 incident.

Claimant testified that he had hot been involved in any
other accident involving his legs or back subsequent to the in
dustrial injury of July 1961. Afterthe 1969 surgery the pain
became worse in his right leg and he also developed a foot drop.
The 1974 surgery relieved the right leg pain but did nofaffect
the foot drop. Although claimant continued to have backaches
and a tired feeling after the 1969 injury, he did not have any
episodes of sharp pain in his low back until 1977.

Claimant testified that his work was essentially the
same from the time he started as a driver salesman but the 'amount
of his work had increased because his routes expanded and he had
a higher volume to deliver. Claimant testified that his back
would improve over.the weekend when he had the opportunity to
rest but when he returned to work during the week his pain
would increase. This was especially true during the four weeks
prior to August 15, 1977.
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Thg R~f~r~~ £~lt'fhAt t~e most comprehensive medical 
report was Dr. Nag's report dated,September 13, 1977 which re
lated all .of claimant's back ''flare-ups" and disabilities to 
the July ~5, 1961 industrial injury. 

The Referee, after a hearing and observing claimant, 
found him ,to be credible"'. Claimant had' been engaged in hard ,phy
sical work ever since his initial injury in July 1961 and.after 
each -of two different types of back surgery he had returned to 
the Bame type of work within a f@w monthg thgr@of. ·Claimant 
hasn't as~ed for help from anybody and has supported himself 
and his ·family·solely by his own efforts. 

The Referee, after giving Dr. Nag's report much con
side~ation, construed his opinion concerning the relationship 
of the 1977 epjsode ta.the 1961 industrial injury.as one based 
on medical technicality. The Re~eree stated that there prob
ably was a medical relationship in most cases where subsequ~nt 
surgeries ,are performed in the same or crintigubus areas; how
ever, from the legal viewpoint, causal relationship assumes a 
different perspective. The Referee was unable to comprehend 
why_'Dr. Ncj.g completely ignored or disregarded the work history 
of the claimant between 1969 and 1977. 

I 

After giving consideration to all of the evidence the 
Referee concluded that EBI should have accepted claimant's 
claim for 1the incident of August 15, 1977 and he remanded the 
claim to EBI. 

With respect to claimant's request for penalties and 
attorney's fees for improper claims handling, particularly 
referring 'to the non-payment of interim compensation, the evi
dence indicated that EBI had relied on the ruling by the Court 
of Appeals in Jones- v. Emanuel Hospital, 29 Or App 265, and 
within two or three days after that decision was overruled by 
Jones v. Emanuel Hospital, 280 Or 147, commencect·making payments 
for interim compensation. The Referee concluded that the action 
by EBI did not justify levying a penalty and fee. However, be
cause claimant prevailed on a denied claim his attorney was en
titled to be paid an attorney'·s fee by the carrier. 

The Board, on de nova review,· finds that Dr. Nag's 
opinion expressed in his report of September 13, 1977 succinctly 
summarizes this case. This is a classic case of a workman who 
suffers an injury to his back and from that date on has "flare
ups" -as a result ther~of. The fact that in between these 
"flare-ups" the workman is able to return to his regular employ
ment does not change the situation .. 
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ThS R6f6?66 fslt 'thst the most comprehensive medical
report was Dr. Nag's report dated September 13, 1977 which re
lated all of claimant's back "flare-ups" and disabilities to
the July 25, 1961 industrial injury.

The Referee, after a hearing and observing claimant,
found him ,to be credible". Claimant had'been engaged in hard.phy
sical work ever since his initial injury in July 1961 and after
each of two different types of back surgery he had returned to
the aame type of worK within a few months thereof. Claimanthasn't asked for help from anybody and has supported himself
and his family'solely by his own efforts.

The Referee, after giving Dr. Nag's report much con
sideration, construed his opinion concerning the relationship
of the 1977 episode to. .the 1961 industrial injury.as one based
on medical technicality. The Referee stated that there prob
ably was a medical relationship in most cases where subsequent
surgeries ,are performed in the same or contiguous areas; how
ever, from the legal viewpoint, causal relationship assumes a
different perspective. The Referee was unable to comprehend
why Dr. Nag completely ignored or disregarded the work history
of the claimant between 1969 and 1977.

After giving consideration to all of the evidence the
Referee concluded that  BI should have accepted claimant's
claim for'the incident of August 15, 1977 and he remanded the
claim to  BI.

With respect to claimant's request for penalties and
attorney's fees for improper claims handling, particularly
referring to the non-payment of interim compensation, the evi
dence indicated that  BI had relied on the ruling by the Court
of Appeals in Jones v.  manuel Hospital, 29 Or App 265, and
within tv7o or three days after that decision was overruled by
Jones V.  manuel Hospital, 280 Or 147, commenced'making payments
for interim compensation. The Referee concluded that the action
by  BI did not justify levying a penalty and fee. However, be
cause claimant prevailed on a denied claim his attorney was en
titled to be paid an attorney's fee by the carrier.

The Board, on de novo review,' finds that Dr. Nag's
opinion expressed in his report of September 13, 1977 succinctly
summarizes this case. This is a classic case of a workman who
suffers an injury to his back and from that date on has "flare-
ups" as a result thereof. The fact that in between these
"flare-ups" the workman is able to return to his regular employ
ment does not change the situation.
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admitted that from 1961 he had constant pain 
which gradually worsened and continued to ache until the date 
of his surgery in 1969. The 1969 surgery was not necessitated 
by any specific incident; it was required simply because claim
ant's back condition had progressively worsened to the extent· 
that conservative treatment was no longer sufficient. 

There is no evidence to indicate that claimant exper
ienced any specific on-the-job accident in August 1977. It was, 
in the opinion of the Board, another "flare-up" of his original 
back and leg pain. 

The Board concludes that the medical evidence anJ fh~ 
lay testimony clearly reveals that claimant in August 1977 sus
tained an aggravation of his 1961 injury rather than a new in
jury. The medical evidence, which is unrebutted in this case, 
demonstrates that claimant's need for further back surgery in 
August 1977 resulted from the aggravation of his original in
jury. The Court of Appeals in Christensen v. SAIF, 27 Or App 
595, 599, stated: 

"The issue in cases .involvii'l~ tho rJngQ of 
compensable consequences flowing from the 
primary injury is n~arly exclusively the 
medical causal connection between the pri
mary injury and the subs~guent medical com
plication." 

Dr. Nag, claimant's treating physician for a number of 
years, was unequivocal in his opinion that claimant 1 s condition 
in August 1977 was directly related to his previous 1961 injury 
and there was no medical evidence offered to rebut it. 

The Board concludes that the denial of the claim for a 
new injury on A~gust 15, 1977 by·EBI was proper. The Board 
further concludes that the responsibility for claimant's claim 
for aggravation of his July 25, 1961 injury is that of the .Fund 
and it should exercise its own motion jurisdiction to remand said 
claim to it. 

The Board agrees with the Referee's conclusions that the 
actions of EBI both under ttie initial ruling by the Court of 
Appeals and by the subsequent ruling by the Supreme Court in 
Jones (supra.) were not such as to justify the assessment of pen
alties and attorney's fees.-

ORDER 

The order of the Referee, dated March 22, 1978, is re-
versed. 

-458-

Claimant admitted that from 1961 he had constant pain
which gradually worsened and continued to ache until the date
of his surgery in 1969. The 1969 surgery was not necessitated
by any specific incident; it was required simply because claim
ant’s back condition had progressively worsened to the extent
that conservative treatment was no longer sufficient.

There is no evidence to indicate that claimant exper
ienced any specific on-the-job accident in August 1977. It was,
in the opinion of the Board, another "flare-up” of his original
back and leg pain.

The Board concludes that the medical evidence and
lay testimony clearly reveals that claimant in August 1977 sus
tained an aggravation of his 1961 injury rather than a new in
jury. The medical evidence, v;hich is unrebutted in this case,
demonstrates that claimant's need for further back surgery in
August 1977 resulted from the aggravation of his original in
jury. The Court of Appeals in Christensen v. SAIF, 27 Or App
595, 599, stated:

"The issue in cases involvih^ thQ TdngQ Of
compensable consequences flowing from the
primary injury is nearly exclusively the
medical causal connection between the pri
mary injury and the subsequent medical com
plication. "
Dr. Nag, claimant's treating physician for a number of

years, v/as unequivocal in his opinion that claimant's condition
in August 1977 was directly related to his previous 1961 injury
and there was no medical evidence offered to rebut it.

The Board concludes that the denial of the claim for a
new injury on August 15, 1977 by BI v;as proper. The Board
further concludes that the responsibility for claimant’s claim
for aggravation of his July 25, 1961 injury is that of the .Fund
and it should exercise its own motion jurisdiction to remand said
claim to it.

The Board agrees with the Referee’s conclusions that the
actions of  BI both under the initial ruling by the Court of
Appeals and by the subsequent ruling by the Supreme Court in
Jones (supra.) were not such as to justify the assessment of pen
alties and attorney's fees.-

ORD R

versed.
The order of the Referee, dated March 22, 1978, is re
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Claimant's claim for an aggravation of his industrial 
injury sustained on July 25, l961 is hereby remanded to th~ 
State Accident Insurance Fund for the payment of compensation, 
as provided by law, commencing on· August 15, 1977 and until 
his claim is closed pursuant to the provisions .of ORS 656.278. 
This claim must be closed pursuant to the Board's own motion 
inasmuch as claimant's aggravation rights with respect to the 
July 25, 1961 industrial injury have expired. 

The State Accident Insurance Fund shall reimburse EBI 
for all monies which it has paid claimant in compliance with 
the Referee's order of March 22, 1978. 

Claimant's attorney is awarded as a reasonable attor
ney's fee' for his services in connection with this Board re
view·a sum·of $50, payable by the State Accident Insurance Fund. 

WCB CASE NO. 78-2402 

FLOYD J. MOORE, CLAIMANT 
Evohl F. Malagon, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request f9r Review by Claimant 

FEBRUARY 16, 1979 

Reviewed by Board Members Wilson and Moore. 

Th~ ~lAirnant seeks Board review of the Referee's order 
which affirmed the Determination Order dated March 24, 1978 
whereby claimant was awarded 32° for unscheduled low back dis
abili t~·. 

Claimant suffered a compensable injury on April 1, 1976 
when he slippe'a· and £elf' injuring his back. Claimant was a 50-
year-old heavy duty mechanic at the time. 

On December 15, 1976 Dr. Serbu, a neurosurgeon, per
formed ex.tensive back surgery on claimant; on March 14, 1977 he 
released claimant for light work. · Dr. Serbu'thought that it 
would be sometime before he could resume his heavy duty work as 
a mechanic. 

In October 1977 Dr. Serbu reported that claimant was 
at that time working in sales rather than as a heavy duty mech
anic. Claimant claimed his main symptom was some numbness in 
his left anterior lateral thigh and he also experie~ces some low 
back ache after.working all day. 

I 
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Claimant's claim for an aggravation of his industrial
injury sustained on July 25, 1961 is hereby remanded to the
State Accident Insurance Fund for the payment of compensation,
as provided by law, commencing on' August 15, 1977 and until
his claim is closed pursuant to the provisions of ORS 656.278.
This claim must be closed pursuant to the Board's own motion
inasmuch as claimant's aggravation rights with respect to the
July 25, 1961 industrial injury have expired.

The State Accident Insurance Fund shall reimburse FBI
for all monies which it has paid claimant in compliance with
the Referee's order of March 22, 1978.

Claimant's attorney is awarded as a reasonable attor
ney's fee' for his services in connection with this Board re-
viewa sumof $50, payable by the State Accident Insurance Fund.

WCB CAS NO. 78-2402 F BRUARY 16, 1979

FLOYD J. MOOR , CLAIMANT
 vohl F. Malagon, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request fpr Review by Claimant

Reviewed by Board Members Wilson and Moore.
The el^lmant seeks Board review of the Referee’s order

which affirmed the Determination Order dated March 24, 1978
whereby claimant was awarded 32'=' for unscheduled low back dis
ability.

Claimant suffered a compensable injury on April 1, 1976
when he slippeld* and felT injuring his back. Claimant was a 50-
year-old heavy duty mechanic at the time.

On December 15, 1976 Dr. Serbu, a neurosurgeon, per
formed extensive back surgery on claimant; on March 14, 1977 he
released claimant for light work. Dr- Serbu'thought that it
would be sometime before he could resume his heavy duty work as
a mechanic.

In October 1977 Dr. Serbu reported that claimant was
at that time working in sales rather than as a heavy duty mech
anic. Claimant claimed his main symptom was some numbness in
his left anterior lateral thigh and he also, experiences some low
back ache after,working all day. , •
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was found to be medically stationary in February Q\ 
1978 and on March 24, 1978 the claim was closed by a Determination W 
Order which awarded claimant 32°. 

Dr. Serbu !el~ tha~ clalmanl had had. an ~it~ll~~t r~~8V
ery from the surgery; there were minimal objective signs of con
tinuing pathology although prolonged sitting and any type of lift
ing tended to cause mild low back ache. Dr. Serbu stated that 
claimant had had to change occupations and he felt he was entitled 
to an award for a moderate permanent partial disability. 

Claimant testified that at the present time he has a 
back ache continually. He states that if he drives a car con
tinuously, even though he stops every 30 or 40 miles, his back 
bothers him. He is not bothered by prolonged sitting if he 
is in a straight chair, but the pain is exacerbated if he 
slouches. 

Claimant is not required to do any lifting on his pre
sent job as a heavy equipment salesman nor has he made any at
tempt to perform heavy work since his surgery. However, moderate 
physical activity such as mowing a lawn or performing small chores 
about the house give him some problem with his back. Claimant is 
convinced that he would not be able to perform any of the jobs he 
had performed.prior to this injury but says he is capable of work-
ing steadily as a heavy equipment salesman. Claimant's prior work Q 
experience involved working in the woods, as a millwright for 15 W 
years and as a heavy duty mechanic, his occupation at the time he 
was injured. 

Claimant has an 11th grade education; he has not received 
a GED nor has he received any academic training after finishing 
the 11th grade. 

The Referee found 
$1,500 a month at the time 
salary is $2,500 a month. 
worked about 252 hours; on 
372 hours. 

that claimant was making approximately 
he was injured and that his present 
On the job as a mechanic claimant 
his present job he puts in about 

The Referee found that claimant apparently was quite 
successful as a salesman, that he was continuing in the employ of 
the same employer for whom he worked at the time of his industrial 
injury and it was very probable that he would continue to remain 
employed as a salesman of heavy equipment. He found it equally 
probable that claimant's sales ability would be transferable to 
other employers with the reasonable expectation of continued 
substantial earnings as a salesman. 
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Claimant was found to be medically stationary in February
1978 and on March 24, 1978 the claim was closed by a Determination
Order which awarded claimant 32°.

Dr. Serbu felt that claimant bad bad. an exd^ll^ht
ery from the surgery; there were minimal objective signs of con
tinuing pathology although prolonged sitting and any type of lift
ing tended to cause mild low back ache. Dr. Serbu stated that
claimant had had to change occupations and he felt he was entitled
to an award for a moderate permanent partial•disability.

Claimant testified that at the present time he has a
back ache continually. He states that if he drives a car con
tinuously, even though he stops every 30 or 40 miles, his back
bothers him. He is not bothered by prolonged sitting If he
is in a straight chair, but the pain is exacerbated if he
slouches.

Claimant is not required to do any lifting on his pre
sent job as a heavy equipment salesman nor has he made any at
tempt to perform heavy work since his surgery. However, moderate
physical activity such as mowing a lawn or performing small chores
about the house give him some problem with his back. Claimant is
convinced that he would not be able to perform any of the jobs he
had performed prior to this injury but says he is capable of work
ing steadily as a heavy equipment salesman. Claimant's prior work
experience involved working in the woods, as a millwright for 15
years and as a heavy duty mechanic, his occupation at the time he
was injured.

Claimant has an 11th grade education; he has not received
a G D nor has he received any academic training after finishing
the 11th grade.

The Referee found that claimant was making approximately
$1,500 a month at the time he was injured and that his present
salary is $2,500 a month. On the job as a mechanic claimant
worked about 252 hours; on his present job he puts in about
372 hours.

The Referee found that claimant apparently was quite
successful as a salesman, that he was continuing in the employ- of
the same employer for whom he worked at the time of his industrial
injury and it was very probable that he would continue to remain
employed as a salesman of heavy equipment. He found it equally
probable that claimant's sales ability would be transferable to
other employers with the reasonable expectation of continued
substantial earnings as a salesman.
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concluded, pecause of the above findings, that claim
ant's loss of wage earning capacity was minimal and had been 
adequately compensated by the award made by the Determination 
Order. 

·The Board, on de novo review, finds that Dr. Serbu's 
report of February 1978 contained this comment: 

11 He [claimant] has had to change occupa
tions from heavy duty mechanic t'o sales 
work. I do feel ·he is entitled to a 
~oderate permanent partial disability 
award. II 

The Referee, citing from a portion of the Supreme Court's rul
ing in Surratt v. Gunderson Brothers, 259 Or 65, concluded that 
becauseclaimant was currently earning at least as much, 'and 
perhaps more, money as he had been at the time he was injured 
he had suffered only a minimal loss of earning capacity. 

In hi£ bri@f, claim~nt cit@s th@ ruling.of the Court 
of Appeals in the case of Ford v. SAIF, 7 Or App 549, wherein 
the Court held that the test of earning capacity had to be con
sidered ih connection with the workman 1 s handicap in obtaining 
and holding gainful employment in the broad field of general 
industrial occupation and not just in relationship to his oc
cupation at any given•'time. 

I 

The Board concludes that in this case, which is factually 
similar tb Ford, although claimant may be making as much, or more, 
money as he made prior to his industrial injury he is precluded 
because of that injury from returning to certain types of work 

.which -he had been able to do prior to the injury .. Claimant c~n't 
do any heavy type work; he can't work in the woods, as a mill
wright or- as a heavy duty mechanic. Therefore, in evaluating 
claimant's loss of earning capacity, it is necessary to consider 
that there are certain industrial occupations in which claimant 
was able to engage prior to his industrial injury from which he 
is now precluded as a result of that industrial injury. There
fore, he has lost more than a minimal amount of his earning capa
city. 

In this case, claimant was fortunate enough, after an 
excellent, recovery from very serious back surgery, to become em
ployed as a salesman of heavy equipment, a job for which he un
doubtedly had acquired an.aptitude based upon his pre-injury work 
background. 
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He concluded, because of the above findings, that claim
ant's loss of wage earning capacity was minimal and had been
adequately compensated by the award made by the Determination
Order.

The Board, on de novo review, finds that Dr. Serbu's
report of February 1978 contained this comment:

"He [claimant] has had to change occupa
tions from heavy duty mechanic to sales
work. I do feel he is entitled to a
moderate permanent partial disability
award."

The Referee,- citing from a portion of the Supreme Court's rul
ing in Surratt v. Gunderson Brothers, 259 Or 65, concluded that
because^claimant was currently earning at least as much, and
perhaps more, money as he had been at the time he was injured
he had suffered only a minimal loss of earning capacity.

In- his brlQf, claimant cites the ruling of the Courtof Appeals in the case of Ford v. SAIF, 7 Or App 549, wherein
the Court held that the test of earning capacity had to be con
sidered in connection with the workman's handicap in obtaining
and holding gainful employment in the broad field of general
industrial occupation and not just in relationship to his oc
cupation at any given"time.

IThe Board concludes that in this case, which is factually
similar to Ford, although claimant may be making as much, or more,
money as he made prior to his industrial injury he is precluded
because of that injury from returning to certain types of work
which he had been able to do prior to the injury, . Claimant can't
do any heavy type work; he can't work in the woods, as a mill
wright or-as a heavy duty mechanic. Therefore, in evaluating
claimant's loss of earning capacity, it is necessary to consider
that there are certain industrial occupations in which claimant
was able to engage prior to his industrial injury from which he
is now precluded as a result of that industrial injury. There
fore, he has lost more than a minimal amount of his earning capa
city.

in this case, claimant was fortunate enough, after an
excellent, recovery from very serious back surgery, to become em
ployed as a salesman of heavy equipment, a job for which he un
doubtedly had acquired an aptitude based upon his pre-injury work
background.
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Board concl-udes that to adequately compen~a te claim- a, 
ant for this loss of wage earning capacity he is entitled to an W 
additional award equal to 32° which repres~nts a total of 64° or 
20% of the maximum for his unscheduled disability. 

ORDER 

The order of the ~eferee, dated October 6, 1978, is re-
versed. 

Claimant is awarded 32° of a ~aximum of 320° for 10% 
unscheduled low back disability. This award is in adition to 
and not in lieu of the award of 32° granted claimant by the 
Determination Order dated March 24, 1978. 

Claimant's attorney is awarded as a reasonable attor
ney's fee for his services at this Board review a sum equal to 
25% of the compensation granted claimant by this order, payable 
out of said compensation as paid, not to exceed a maximum of 
$3,000. 

WCB CASE NO. 78-3224 
WCB CASE NO. 78-2631 

ROBERT D. MORGAN, CLAIJV't.ANT 
Allen G. Owen, Claimant's Atty. 
Jones, Lang, Klein, Wolf &· Smith, 

D@ftn?ie AttyB, , 
SAIF, Legal· Services, Defense Atty. 
Request for Review by Employer 

FEBRUARY 16, 1979 

Reviewed by Board Members Wilson and Moore. 

The employer and its carrier, Employee Benefits Insur
ance Company (EBI), request review by the Board of the Referee's 
order which approved the denial of claimant's claim for aggra
vation of a low back problem by the Fund dated March 31, 1978 
(WCB Case No. 78-2631) and remanded claimant's claim for acer
vical problem to the employer and its carrier, EBI. 

Claimant was a truck driver when he sustained an indus
trial injury on April 25, 1977. At that time the employer was 
furnished workers' compensation coverage by the State Accident 
Insuiante Fund. Dr. Tyner fiist saw clai~ant and diagnosed ·a 
lumbosacral strain. Later claimant was seen by Dr. Gray who 

•aiagnosed spondylolisthesis of L-s,· S-1. Claimant repovered and 
returned to light.work on May 10. 
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The Board concludes that to adequately compensate claim
ant for this loss of wage earning capacity he is entitled to an
additional award equal to 32° which represents a total of 64° or
20% of the maximum for his unscheduled disability.

ORD R
The order of the Referee, dated October 6, 1978, is re

versed

Claimant is awarded 32° of a maximum of 320° for 10%
unscheduled low back disability. This award is in adition to
and not in lieu of the award of 32° granted claimant by the
Determination Order dated March 24, 1978.

Claimant's attorney is awarded as a reasonable attor
ney's fee for his services at this Board review a sum equal to
25% of the compensation granted claimant by this order, payable
out of said compensation as paid, not to exceed a maximum of
$3,000.

WCB CAS NO. 78-3224 F BRUARY 16, 1979
WCB CAS NO. 78-2631

ROB RT D. MORGAN, CLAIMANT
Allen G. Owen, Claimant's Atty.
Jones, Lang, Klein, VJolf Smith,
Defense Attysi

SAIF, Legal Services, Defense Atty.
Request for Review by  mployer

Reviewed by Board Members Wilson and Moore.
The employer and its carrier.  mployee Benefits Insur

ance Company ( BI), request reviev; by the Board of the Referee's
order which approved the denial of claimant's claim for aggra
vation of a low back problem by the Fund dated March 31, 1978
(WCB Case No. 78-2631) and remanded claimant's claim for a cer
vical problem to the employer and its carrier,  BI.

Claimant was a truck driver when he sustained an indus
trial injury on April 25, 1977. At that time the employer was
furnished workers' compensation coverage by the State Accident
Insurance Fund. Dr. Tyner first saw claimant and diagnosed -a
lumbosacral strain. Later claimant was seen by Dr. Gray who
diagnosed spondylolisthesis of L-5, S-1. Claimant recovered and
returned to light .work on May 10.
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August 1, 1977 the employer switched its coverage from 
the Fund'to EBI. Subsequently, claimant experienced arm and neck 
pain which Dr. Pasquesi, on August 11, 1977, stated was not-re
lated to .the April 25, 1977 accident. Dr. Pasquesi did find that 
the accident contributed to claimant's-low back problem but that 
claimant', s pre-existing anatomy would lend itself to low back 
problems even without heavy work. He diagnosed spondylolisthesis 
and spondylolysis asymptomatic until April 25, 1977. Dr. Tyner 
concurred and recommended vocational rehabilitation. . ' 

1Claimant testified he was accepted for a retraining pro
gram on June 20, 1978. A Determination Order had been entered 
on October 18, 1977 awarding claimant 16° for 5% unscheduled low 
back disability. It was not appealed. 

Claimant continued working through 1~77 -but his cer
vical problem, which he h~d first noticed in August 1977, wor
sened. Claimant remained on the job during 1977 because he 
had not yet been referred for vocational rehabilitation. How
ever, he was forced to.quit during January 1978. Dr. Pasquesi, 
who examfned claimant in March 1978, felt that the claimant had 
sustained a new injury in the form of an occupational disease 
of the upper back and lower cervical area. 

On Maren 31, 1978 the Fund denied claimant's claim for 
his low back problem based upon Dr. Pasquesi's report that the 
April 25, 1977 low back injury had not worsened. At that time 
the Fund had received no report of a cervical problem. 

On April 4, 1978 claimant filed a claim for his cervi
cal probl~m which was denied by EBI on April 27 as not being 
timely filed, pursuant to ORS 656.265, and b~cause said prob
lem was p~e-existing. 

The Referee found that the preponderance of the medical 
evidence indicated ·claimant's cervical problems were not pre
existing in the sense his spondylolisthesis and spondylolysis 
were. The cervical symptoms had not appeared during August 
1977 according to ~r. Pasquesi but they had by March 21, 1978. 
The Referee found claimant's claim was timely and that EBI 
had assumed coverage prior to the appearance of claimant's 
cervicc1.l symptoms, therefore, it should have accepted claimant's 
claim for 1 processing. He found that even if claimant had been 
late in reporting the claim the employer and its carrier were 
not prejudiced thereby. 

The Board, after de novo review,. finds tha"!= the only 
issue involved is compensability of claimant's cervical prob
lems. The Referee, relying primarily on Dr. Pasquesi's report 
of March 23, 1978 which stated that claimant sustained a new 
injury in.the form of an occupational disease in the upper back 
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On August 1, 1977 the employer switched its coverage from
the Fund to FBI. Subsequently, claimant experienced arm and neck
pain which Dr. Pasquesi, on /august 11, 1977, stated was not re
lated to.the April 25, 1977 accident. Dr. Pasquesi did find that
the accident contributed to claimant's•low back problem but that
claimant's pre-existing anatomy would lend itself to low back
problems even without heavy work. He diagnosed spondylolisthesis
and spondylolysis asymptomatic unti], April 25, 1977. Dr. Tyner
concurred and recommended vocational rehabilitation.

.Claimant testified he was accepted for a retraining pro
gram. on June 20, 1978. A Determination Order had been entered
on October 18, 1977 awarding claimant 16° for 5% unscheduled low
back disability. It was not appealed.

Claimant continued working through 1977 but his cer
vical problem, which he had first noticed in August 1977, wor
sened. Claimant remained on the job during 1977 because he
had not yet been referred for vocational rehabilitation. How
ever, he was forced to .quit during January 1978 . Dr. Pasquesi,
who examined claimant in March 1978, felt that the claimant had
sustained a new injury in the form of an occupational disease
of the upper back and lower cervical area.

On March 31, 1978 the Fund denied claimant's claim for
his low back problem based upon Dr. Pasquesi's report that the
April 25, 1977 low back injury had not v;orsened. At that time
the Fund had received no report of a cervical problem.

On April 4, 1978 claimant filed a claim for his cervi- ■
cal problem which was denied by  BI on April 27 as,not being
timely filed, pursuant to OPS 656.265, and because said prob
lem was pre-existing.

The Referee found that the preponderance of the medical
evidence indicated claimant's cervical problems were not pre
existing in the sense his spondylolisthesis and spondylolysis
were. The cervical symptoms had not appeared during August
1977 according to Dr. Pasquesi but they had by March 21, 1978.
The Referee found claimant's claim was timely and that  BI
had assumed coverage prior to the appearance of claimant's
cervical symptoms, therefore, it should have accepted claimant's
claim for processing. He found that even if claimant had been
late in reporting the claim the employer and its carrier were
not prejudiced thereby.

The Board, after de novo review,- finds that the only
issue involved is compensability of claimant's cervical prob
lems. The Referee, relying primarily on Dr. Pasquesi's report
of March 23, 1978 which stated that claimant sustained a new
injury in.the form of an occupational disease in the upper back
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lower cervical are~, remanded the claim for such problems to 
EBI which was the employer's carrier at the time of the alleged 
"new injury". However, Dr. Pasquesi later states in his deposi
tion that claimant's neck and upper back wer~ tender in August 
1977 but that claimant did not have "symptoms", i.e., overt· 
complaints of pain regarding these areas, until his examination 
of claimant ~n March 1978. 

Dr. Pasquesi originally saw claimant on August 11, 1977 
regarding. an injury to his low back; when he examined claimant 
again on March 21, 1978 claimant had not suffered a new injury 
but was complaining of pain in a new part of his body, to-wit:· 
his neck and upper back. 

It was because of claimant's complaints of pain in 
new areas of his body that Dr. Pasquesi reported that claimant 
had suffered a new injury in the form of an occupational di
sease, but in his report he referred to claimant 1 s symptoms 
in his neck and upper back. In order for such symptoms to be 
an occupational disease in a legal sense they must have signi
ficantly worsened claimant's underlying condition. Weller v. 
Union Carbide Corporation, 35 Or App 355. The Court held in 
Weller that there is a distinction between changes in the 
disease itself from symptoms of pain and held tJ-;at worsening 
of symptoms is not compensable. 

Dr. Pasquesi, in his deposition, stated that claimant's 
degenerative condition in the lower cervical and upper dorsal· 
area probably pre-existed his industrial injury of April 1977. 
He further stated that it was unlikely that claimant's work 
would have caused a progression of his underlying condition. 
Dr. Pasquesi opined that claimant's symptoms in the neck and 
upper dorsal area would improve if he quit doing his previous 
type of work. The evidence indicates that that is exactly what 
happened. Claimant testified that since he stopped working in 
February 1978 most of the time he has no pain in his upper 
back. 

The Board concludes that under the standards set forth 
in iveller (supra.) and -also in Stupfel v. Edward Hines Lumber 
Company, 35 Or App 457, that the claimant has failed to sus
tain his burden of proving that he has suffered an occupational 
disease, therefore, EBI's denial should have been approved. 

The denial by the Fund of claimant's claim for aggra
vation was proper because the report from Dr. Pasquesi previously 
referred to indicates there was no worsening of the low back 
problem since the. last award or arrangement of compensation for 
such problem which was the Determination Order dated.October 
18, 1977. 
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and lower cervical area, remanded the claim for such problems to
 BI which was the employer’s carrier at the time of the alleged
"new injury". However, Dr. Pasquesi later states in his deposi
tion that claimant's neck and upper back were tender in August
1977 but that claimant did not have "symptoms", i.e., overt'
complaints of pain regarding these areas, until his examination
of claimant in March 1978.

Dr. Pasquesi originally saw claimant on August 11, 1977
regarding, an injury to his low back; when he examined claimant .
again on March 21, 1978 claim.ant had not suffered a new injury
but was complaining of pain in a new part of his body, to-wit:
his neck and upper back.

It was because of claimant's complaints of pain in
new areas of his body that Dr. Pasquesi reported that claimant
had suffered a new injury in the form of an occupational di
sease, but in his report' he referred to claimant's symptoms
in his neck and upper back. In order for such symptoms to be
an occupational disease in a legal sense they must have signi
ficantly worsened claimant's underlying condition. Weller v.
Union Carbide Corporation, 35 Or App 355. The Court held in
Weller that there is a distinction between changes in the
.disease itself from symptoms of pain and held that worsening
of symptoms is not compensable.

Dr. Pasquesi, in his deposition, stated that claimant's
degenerative condition in the lower cervical and upper dorsal
area probably pre-existed his industrial injury of April 1977.
He further stated that it v;as unlikely that claimant's work
would have caused a progression of his underlying condition.
Dr. Pasquesi opined that claimant's symptoms in the neck and
upper dorsal area would improve if he quit doing his previous
type of v;ork. The evidence indicates that that is exactly what
happened. Claimant testified that since he stopped working in
February 1978 most of the time he has no pain in his upper
back.

The Board concludes that under the standards set forth
in Weller (supra.) and-also in Stupfel v.  dward Hines Lumber
Company, 35 Or App 457, that the claimant has failed to sus
tain his burden of proving that he has suffered an occupational
disease, therefore,  BI's denial should have been approved.

The denial by the Fund of claimant's claim for aggra
vation was proper because the report from Dr. Pasquesi previously
referred to indicates there was no worsening of the low back
problem since the- last award or arrangement of compensation for
such problem which v/as the Determination Order dated. October
18, 1977,
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ORDER 

· The order of-~the Referee, date'd~'Septembe·r 11, 1978, is 
revers~~ in all respects except that portion which approved the 
denial by the State Accident Insurance Fund dated March 31, 1978 
(WCB Case·No. 78-2631). 

WCB CASE NO. 77-3520 

CLARENCE A. SMITH, CLAIMANT 
John Ryan, Claimant 1 s Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant 

FEBRUARY 16, 1979 

Reviewed by Board Members Moore and Phillips. 

Claimant s~eks review by the Board of the order of the 
Administrative Law Judge (ALJ) affirming the Determination Or
der dated-April 13, 1977 which awarded claimant compensation for 
temporary._ total di sabi 1 i ty only. 

Claimant suffered a compensable injury on May 10, 1976. 
H~ was employed as an equipment operator for the City of Portland 
and inhaled noxious fumes which caused a respiratory problem. 
Claimant has worked for the City of Portland for eight years; he 
served in 1World War II in the U.S. Navy and has a service-connected 
disability of 60% for neck and back arthritis. 

At the time claimant was first employed by the City of 
Portland he had no respiratory problems. Claimant has not smoked 
for 11 years. 

The evidence indicates that the noxious fumes resulted 
from a ~i~ of asphalt which had epoxy in it; this was a different 
type of agphalt than had been· used in the past and when the rain 
fell ~n ii a dense smoke was produced. Claimant had no opportun
ity to avqid inhaling the smoke which had an unusual smell accord
ing to hini. 

Claimant worked for a co0ple of davs and has not worked 
since. He first saw Dr. Mack at the Portla~d Clinic who •indi
cated that claimant had a fa!'.' advanced obstructive lung disease 
of a reactive airway disease nature, a form of asthma, and the 
problem prevented claimant from returning to regular employment. 
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ORD R
The order of -'the Referee, date'd~Septembe'r 11, 1978, is

reversed in all respects except that portion which approved the
denial by the State Accident Insurance Fund dated March 31, 197i
(WCB Case'No. 78-2631).

' WCB CAS NO. 77-3520 F BRUARY 16, 1979
CLAR NC A. SMITH, CLAIMANT
John Ryan, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Moore and Phillips.
Claimant seeks review by the Board of the order of the

Administrative Law Judge (ALJ) affirming the Determination Or
der dated April 13, 1977 which awarded claimant compensation for
temporary.total disability only.

Claimant suffered a compensable injury on Hay 10, 1976.
?Ie v;as employed as an equipment operator for the City of Portland
and inhaled noxious fumes which caused a respiratory problem.
Claimant has worked for the City of Portland for eight years; heserved in^-Jorld War II in the U.S. Navy and has a service-connected
disability of 60% for neck and back arthritis.

At the time claimant v/as first employed by the City of
Portland he had no respiratory problems. Claim.ant has not smoked
for 11 years.

The evidence indicates that the noxious fumes resulted
from a mix of asphalt which had epoxy in it; this was a different
type of asphalt than had been' used in the past and when the rain
fell 'on it a dense smoke was produced. Claimant had no opportun
ity to avoid inhaling the smoke which had an unusual smell accord
ing to him.

Claimant worked for a couple of days and has not worked
since. He first saw Dr. Mack at the Portland Clinic who indi
cated that, claimant had a far advanced obstructive lung disease
of a reactive airway disease nature, a form of asthma, and the
problem prevented claimant from returning to regular employment.
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was next seen by Dr. Sanders who, on June 18, 
1976,. felt that claimant's problem was primarily a broncho- 4i 
spastic problem. On August 25 Dr. Sanders indicated claimant 
had ~een improving with treatment, there was no change in the. 
pulmona_ry function but definite improvement in the symptomatol-
ogy. On October 18, 1976 Dr. Sanders stated that claimant felt 
better than he had but he still had obstructive disease of the 
lufi§~ and pulmonary function of ~~9h nature that sufficiently 
impaired his working capacity and physical capabilities. 

The Fund propounded the following question to Dr. San
ders: "Is it reasonable to assume that the e~acerbation of his 
underlying condition for which .SAIF is responsible has returned 
to his pre-exposure status?". On November 16, 1976 Dr. Sanders 
responded, "No". 

Claimant was· examined by Dr. Tuhy who concluded claim
ant had a fairly severe degree of chronic obstructive pulmonary 
disease with a fair amount of grave chronic bronchitis and, by 
history, broncho-spasm. Based upon Dr. Mack's examination re~ 
port made on the day after claimant's exposure to the asphalt, 
Dr. Tuhy stated that there was no dramatic change at the present 
time in claimant's condition. He noted that Dr. Mack had stated 
on his May 11, 1976 examination report that the claimant had 
bla~ed all of h~s lung problems on his job. Dr. Tuhy's opin-
·ion was that there .. had been a temporary e·xacerbation of·· claim-. I 
ant's reactive airway disease and he did not see how a conclu- a 
sion could be reached that the two brief exposures to a diffei~ W 
ent type of asphalt could make claimant's chronic lung disease 
worse from that time forward. He thought it more likely that. 
any permanent worsening of claimant's symptoms was due to the 
natural progression of chronic obstructive lung disease than to 
work exposures. He agreed with both Dr. Mack and Dr. Sanders 
that claimant, having this type of chronic lung disease, should 

·avoid as much as possible exposure to respiratory irritants. 
I 

The question before the' ALJ is whether or not claimant 
has suffe~ed any permanent disability as a result of his injury 
of May 10, 1976. His claim had been closed by a Determination 
Order dated May 13, 1977 which awarded him compensation only for 
temporary· total disability. 

Dr. Sanders felt claimant had not returned to his pre
exposure status, however, pr. Tuhy was of the opinion that two 
brief exposures would not cause claimant's chronic lung disease 
to worsen. Dr. Tuhy's opinion was that .any permanent worsening 
of. claimant's symptoms was more likely due to the natural _pro
gression of chronic obstructive lung disease than to work ex
posure. 
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Claimant was next seen by Dr. Sanders who, on June 18,
1976,. felt that claimant's problem was primarily a broncho-
spastic problem. On August 25 Dr. Sanders indicated claimant
had been improving with treatment, there was no change in the
pulmonary function but definite improvement in the symptomatol
ogy. On October 18, 1976 Dr. Sanders stated that claimant felt
better than he had but he still had obstructive disease of the
lungS and pllTlOnary function of S«?h nature that sufficient:.-/
impaired his working capacity and physical capabilities.

The Fund propounded the following question to Dr. San
ders: "Is it reasonable to assume that the exacerbation of his
underlying condition for which .SAIF is responsible has returned
to his pre-exposure status?". On November 16, 1976 Dr. Sanders
responded, "No".

Claimant was examined by Dr. Tuhy who concluded claim
ant had a fairly severe degree of chronic obstructive pulmonary
disease with a fair amount of grave chronic bronchitis and, by
history, broncho-spasm. Based upon Dr. Mack's examination re
port made on the day after claimant's exposure to the asphalt.
Dr. Tuhy stated that there was no dramatic change at the present
time in claimant's condition. He noted that Dr. Mack had stated
on his May 11, 1976 examination report that the claimant had
blamed all of his lung problems on his job. Dr. Tuhy's opin
ion was that thbre" had been a temporary exacerbation of-claim
ant's reactive airway disease and he did not see how a conclu
sion could be reached that the two brief exposures to a differ
ent type of asphalt could make claimant's chronic lung disease
worse from that time forv;ard. He thought it more likely that,
any permanent worsening of claimant's symptoms was due to the
natural progression of chronic obstructive lung disease than to
work exposures. He agreed with both Dr. Mack and Dr. Sanders
that claimant, having this type of chronic lung disease, should
avoid as much as possible exposure to respiratory irritants.

iThe question before the ALJ is whether or not claimant
has suffered any permanent disability as a result of his injury
of May 10, 1976. His claim had been closed by a Determination
Order dated May 13, 1977 which awarded him compensation only for
temporary total disability.

Dr. Sanders felt claimant had not returned to his pre
exposure status, however. Dr. Tuhy was of the opinion that two
brief exposures would not cause claimant's chronic lung disease
to worsen. Dr. Tuhy's opinion was that any permanent worsening
of, claimant's symptoms was more likely due to the natural pro
gression of chronic obstructive lung disease than to work ex
posure .
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The ALJ found.that if the claimant's condition was 
work related there was no evidence that there had been a per
manent worsening of claimant's underlying condition as a result 
of his e·xposures to some odd smelling asphalt fumes on two oc
casions. The ALJ relied on the rulings of the Court of Appeals 
in Weller v. Union Carbide Corporation, 35 Or App 355, and 
Stupfel v. Edward Hines Lurrber Company, 35 Or App 457. 

He concluded that Dr. Tuhy's analysis and explanation 
of the~ situation appeared the most reasonable-and persuasive. 
Claimant's underlying condition had been noted several years 
previously by Dr. Mack and it was quite likely it had naturally 
progressed rather than being hastened and permanently made worse 
by the exposure to some alleged triggering fumes. Claimant had 
been warned to avoid exposure to smoke, dust and pollutants. 

Claimant's claim was accepted as a temporary exacerba
tion and had his condition remained symptomatic and not returned 
to the pre-exposure condition due to the exacerbation the ALJ 
speculated that the claimant would have to be considered as per
manently and totally disabled. However, the ALJ concluded that 
the claimant's condition was the result of a natural progression 
of the underlying pulmonary problem and that any affect that the 
breathing of the asphalt had had on this problem was temporary 
in nature and has ,long since ceased . 

. The Board, on de nova review, concurs in the conclusion 
reached by the ALJ based upon the claimant's failure to show by 
a preponderance of the medical evidence that his condition is 
causally related to the incident of May 10, 1976. 

~ strict interpretation of the Court's ruling in Weller 
and Stupfel casts some doubt on claimant's enfitlement to the 
compensation for tempoiary total disability which he received 
by the Determination Order of April 13, 1977. The evidence in
dicates that claimant has suffered a temporary exacerbation 
and there has been no permanent increase in his symptomatology 
as a result of the incident of May 10, 1976. 

ORDER 

The order of the.ALJ, dated August 23, 1~78, is affirmed. 
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# ' The ALJ found that if the claimant's condition was
work related there was no evidence that there had been a per
manent worsening of claimant's underlying condition as a result
of his exposures to some odd smelling asphalt fumes on two oc
casions. The ALJ relied on the rulings of the Court of Appeals

V^JGlle^ v» Union Carbide Corporation, 35 Or App 355 , and
Stupfel V.  dv;ard Hines Lumber~Company, 35 Or App 4 57.

He concluded that Dr. Tuhy's analysis and explanation
of the situation appeared the most reasonable - and persuasive.
Claimant's underlying condition had been noted several years
previously by Dr. Mack and it was quite likely it had naturally
progrcissed rather than being hastened and permanently made worse
by the exposure to some alleged triggering fum.es. Claimant had
been warned to avoid exposure to smoke, dust and pollutants.

Claimant's claim was accepted as a temporary exacerba
tion and had his condition rem.ained symptomatic and not returned
to the pre-exposure condition due to the exacerbation the ALJ
speculated that the claimant would have to be considered as per
manently and totally disabled. However, the ALJ concluded that
the claimant's condition was the result of a natural progression
of the underlying pulmonary problem and that any affect that the
breathing of the asphalt had had on this problem was temporary
in nature and has -long since ceased.

.The Board, on de novo review, concurs in the conclusion
reached by the ALJ based upon the claimant's failure to show by
a preponderance of the medical evidence that his condition is
causally related to the incident of May 10, 1976.

A strict interpretation of the Court's ruling in Weller
and Stupfel casts some doubt on claimant's entitlement to the
compensation for temporary total disability which he received
by the Determination Order of April 13, 1977, The evidence in
dicates that claimant has suffered a temporary exacerbation
and there has been no permanent increase in his symptomatology
as a result of the incident of May 10, 1976,

' ORD R
The order of the, ALJ, dated August 23, 1978, is affirmed
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CASE NO. 77-7616 

JUNE STEVENSON, CLAIMANT 
Holmes & James, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant 

FEBRUARY 16, 1979 

Reviewed by Board Members Wilson and Moore. 

Claimant seeks Board review of the Referee's order 
which affirmed the Fund's denial of her claim for an occupa
tional diseuse . 

. The Boarp, after de novo review, affirms and adopts 
the Opinion and Order of the Referee, a copy of which is at
t~ched hereto and; by this reference, is made a part hereof. 

ORDER 

The order of the Referee, dated September 8, 1978, is 
affirmed. 

WCB CASE NO. 78-2686 
L 

OLJ];'!'Jl. 'i:'REICELER, CLAH·1J'.NT 
Jim Hilhorn, _ClaiCTant's Atty. 
Gearin, Landis & Aebi, Defense Attys. 
Request for Review by Employer 

FEBRUARY 16, 1979 

Reviewed by Board Members Moore and Phillips. 

The employer seeks Board review.of the order of the 
Referee which awarded claimant an additional 144° giving her 
a total award of 208° for 60% unscheduled neck and low back 
disability. 

Claimant, a 56-year-old cook,. suffered a compensable 
injury on November 3, 1976 when she slipped and fell landing on 
her left elbow and also twisting her back, left shoulder and 
neck. About a year prior to this incident claimant had arth
iitic neck pain for approximately a month which was treated 
successfully and she was asymptomatic at the time of her Nov
ember 3 injury. 

Claimant·was examined on November 4 by Dr. Steele who 
found an acute low back strain, acute cervical strairi super
imposed on degenerative disc disease and contusion of the left 
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WCB CAS NO. 77-7616 F BRUARY 16, 1979

JUN ST V NSON, CLAIJ4ANT
Holmes & James, Claimant's Attys.
SAIF, Legal Services, Defense Atty 
Request for Review by Claimant

Reviewed by Board Members Wilson and Moore.
Claimant seeks Board review of the Referee's order

which affirmed the Fund's denial of her claim for an occupa
tional disease.

•The Board, after de novo review, affirms and adopts
the Opinion and Order of the Referee, a copy, of which is at
tached hereto and, by this reference, is made a part hereof.

ORDER
The order of the Referee, dated September 8, 1978, is

affirmed.

WCB CAS NO. 78-2686 F BRUARY 16, 1979
OI.ETA TREICHLER, CLAIMjA-.NT ' ' ■
Jim riilborn, Claimant's Atty.
Gearin, Landis & Aebi, Defense Attys.
Request for Review by  mployer

Reviewed by Board Meiribers Moore and Phillips.
The employer seeks Board review,of the order of the

Referee which awarded claimant an additional 144° giving her
a total award of, 208° for 60% unscheduled neck and low back
disability.

Claimant, a 56-year-old cook,- suffered a compensable
injury on November 3, 1976 when she slipped and fell landing on
her left elbow and also twisting her back, left shoulder and
neck. About a year prior to this incident claimant had arth-
ritic neck pain for approximately a month which was treated
successfully and she was asymptomatic at the time of her Nov
ember 3 injury.

Claimant'was examined on November 4 by Dr. Steele who
found an acute low back strain, acute cervical strain super
imposed on degenerative disc disease and contusion of the left
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He recommended ·neck ar.d back care and medication. 
put her on a ho-work statu~ with a gradual increase in her 
activity, stating claimant was to ·return in two weeks for a 

He 
home 

-repeat- examination-.------ ---------- _________ _ 

Claimant attempted to return to work as a cook on three 
different occasions between January and March 1977 but she was 
unable to work any signifi9ant period of time because of persis
tent ~,ain. 

On Apri 1 14, 19 77 :Dr. Steele advised the employer I s 
carrier that claimant's cliim was ready for closure and her 
condition was medically st~tionary. His impression was that 
of a chr9nic cervical straip superimposed on degenerative disc 
disease ~nd chronic low back strain now in remission. He 
thought she was capable of ~ight work activities but these 
would need to be lirni ted to, two-hour periods of using her 
arms at one time followed by some rest. Claimant had stated 
that in the past she had done light office work but felt 
she coulq not return to cooking. Taking into consideration 
her age and previous experience Dr. Steele did not feel voca
tional rehabilitation was ihdicated. Claimant told him she 
did not really hav~ to work and for the present did not in
tend to seek a new job. 

Claimant was not referred for vocational rehabilita
tion, apparently because th~ Workers' Compensation Department's 
request for necessary information upon which to make a deter
miriation of her eligibility:for such referral was not provided. 
As a conspquence, the Referee found there was no evidence from 
any vocational expert ruling out vocational rehabilitatio~-
based on actual attempts. --~--

On May 31, 1977 claimant's claim was closed by a Deter
mination Order -which awarded claimant compensation equal to 
64° for 20% unscheduled neck d-isability. 

After the entry of the Determination Order claimant 
• I I I 

commenced receiving treatment from Dr. Tsai, a neurosurgeon. 
She was complaining of increased weakness and also pain and 
numbness in the left arm into her hand. Dr. Tsai was of the 
opinion claimant should not return to work as a cook because 
of the necessity to lift, bend and twist, but he felt that 
inasmuch as claimant was interested in mathematics that voca
tional rehabilitation for bookkeeping should be considered. 
In June 1978 Dr. Tsai aaain saw claimant and because of the 
increasinq symptoms of ~hich claimant complained he ruled out 
vocational rehabilitation and concluded that claimant was 
unable to work. Dr~ SteelG also saw claimant in June 1978 
and noted that only a slight further loss of motion as com-

-469-
#

elbow. He recommended'neck and back care and medication. He
put her on a no-work status with a gradual increase in her home
activity, stating claimant was to return in two weeks for a
•repeat- examination-.-------- ----------- --------------------- ----— —

Claimant attempted to return to work as a cook on three
different occasions between January and March 1977 but she was
unable to work any significant period of time because of persis
tent pain.

On .April 14, 1977 |Dr. Steele advised the employer's
carrier that claimant's claim was ready for closure and her
condition was medically stationary. His impression was that
of a chronic cervical strain superimposed on degenerative disc
disease and chronic lov/ back strain now in remission. He
thought she was capable of light work activities but these
would need to be limited to' two-hour periods of using her
arms at one time follov/ed by some rest. Claimant had stated
that in the past she had done light office work but felt
she could not return to cooking. Taking into consideration
her age and previous experience Dr. Steele did not feel voca
tional rehabilitation was indicated. Claimant told him she
did not really have to v;ork and for the present did not in
tend to seek a new job.

Claimant was not referred for vocational rehabilita
tion, apparently because the Workers' Compensation Department's
request for necessary information upon which to make a deter
mination of her eligibility;for such referral was net provided.
As a consequence, the Referee found there was no evidence from
any vocational expert ruling out vocational rehabilitation"''
based on actual attempts.

On May 31, 1977 claimant's claim was closed by a Deter
mination Order -which awarded claimant compensation equal to
64° for 20% unscheduled neck disability.

After the entry of the Determination Order claimant
commenced' receiving treatment from Dr. Tsai, a neurosurgeon.
She was complaining of increased weakness and also pain and
numbness in the left arm into her hand. Dr. Tsai was of the
opinion claimant should not return to work as a cook because
of the necessity to lift, bend and twist, but he felt that
inasmuch as claimant was interested in mathematics that voca
tional rehabilitation for bookkeeping should be considered.
In June 1978 Dr. Tsai again saw claimant and because of the
increasing symptoms of which claimant complained he ruled out
vocational rehabilitation and concluded that claimant was
unable to work. Dr.- Steele also saw claimant in June 1978
and noted that only a slight further loss of motion as com-
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past employment experience consists of 20 
years as a waitress, four years as a restaurant cook, some of
fice work and experience as a sales clerk. Claimant has a 
high schoJl education. She testified she could handle a job 
that did not require her to stand or sit in one place for long 
periods of time. 

At the time Dr. Steele was advised by. claimant that 
she did not have to work and did not intend to seek work her 
husband was working, however, since then her husband has be
come unemployed and claimant's financial situation has 
changed. Claimant paid one visit.to the State Employment Of
fice in the summer of 1977 but she did not seek employment 
on her.own because she felt she didn't know what sh~ could 

·actually do. 

The Referee, after considering that clAiffl~nt had don@ 
very little to seek employment, found ·some justification for 
this because of claimant's belief that she could only do reg
ular work which would allow her to sit and stand alternately 
as she felt necessary and that she was not aware of any speci
fic jobs ·which wo-uld allow her this-privilege. The Referee 
found no.indication of any effort made by agencies whose jobs Q 
it is to ·identify and locate such suitable_ work, therefore, W 
he did not find claimant's present unemployment proof of her 
inability to work. Nor did he find that-claimant was not 
trainable because of her age, education, background, physical 
impairment or other factors. 

The Referee concluded that claimant had failed to
prove that she was permanently and totally disabled but -she· 
had proven that she had.suffered substantial loss of poten
tial wage earning capacity; that her labor market ~as a narrow 
one which offered far fewer alternative Job opportunities than 
she had had before her injury. He concluded that she had not 
been adequately compensated for this loss of wage earning capa
city for this award of 64° and he awarded her an additional 
144°. 

The Board, -on de novo review, finds that the medical 
evidence doe~ not support a total a~a~d equal to 60% of the 
maximum allowable by law for unscheduled disability. Ini-
tially_, Dr ... Steele.~s _impr.ession __ was ___ tha.t __ claimant.' s. permanent_ 
physical impairment·as it related to the November 3, 1976 in-
.jury would be minimal and he so stated in a report dated Dec
ember 9, 1976. In March 1977 Dr. Steele suggested that clai'm
ant I s complaints of pain were the result of a II flare-up'! of 
her degenerative -arthritis. 
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pared to his earlier examination in April 1977. He encouraged
claimant to increase hs!* aotivities beyond these recommended
by' Dr." Tsai". . ■

Claimant's past employment experience consists of 20
years as a waitress, four years as a restaurant cook, som.e of
fice work and experience as a sales clerk. Claimant has a
high school education. She testified she could handle a job
that did not require her to stand or sit in one place for long
periods of time.

At the time Dr. Steele was advised by claimant that
she did not have to work and did not intend to seek work her
husband was working, however, since then her husband has be
come unemployed and claimant's financial situation has
changed. Claimant paid one visit to the State  mployment Of
fice in the summer of 1977 but she did not seek employment
on her.own because she felt she didn't know what she could
actually do.

The Referee, after considering tKat hdd dOH©
very little to seek employment, found some justification for
this because of claimant's belief that she could only do reg
ular work which would allow her to sit and stand alternately
as she felt necessary and that she was not aware of any speci
fic jobs which would allow her this-privilege. The Referee
found no,indication of any effort made by agencies whose jobs
it is to identify and locate such suitable, work, therefore,
he did not find claimiant's present unemployment proof of her
inability to work. Nor did he find that'claimant was not
trainable because of her age, education, background, physical
impairment or other factors.

The Referee concluded that claimant had failed to
prove that she was permanently and totally disabled but she-
had proven that she had'suffered substantial loss of poten
tial wage earning capacity; that her labor m.arket was a narrow
one which offered far fewer alternative job opportunities than
she had had before her injury. He concluded that she had not
been adequately compensated for this loss of wage earning capa
city for this award of 64° and he awarded her an additional
144°.

The Board, on de novo review, finds that the medical
evidence does not support a total award equal to 60% of the
maximum allowable by law for unscheduled disability. Ini
tially, Dr... Steele.'.s _impr.ession_..was.._tha.t._claimant.’s. permanent_
physical impairment'as it related to the November 3, 1976 in
jury would be minimal and he so stated in a report dated Dec
ember 9, 1976 . In March 1977 Dr., Steele suggested that claim
ant's complaints of pain were the result of a "flare-up" of
her degenerative arthritis.
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later examination by,Dr. Tsai confirmed Dr. Steele's 
diagnosis of underlying degen~rative arthritis and although 
this condition was asymptomatic prior to the November 3, 1976 
injury there,is no ~edical evidence that the natural progression 
of the pre-existing degenerative condition has accelerated; nor 
is there evidence that the severity of the sjmptoms perm~nently 
increased, The interpretation most favorable tb clalm~nt·ls , · 
that claimant's underlying degenerative arthritis was made 
symptomatic by the November 3 incident but the claimant has 
failed to prove that the on-the-job ~njury caused or materially 
worsened such degenerative condition.· 

. ' 

The employer and its carrier contend that claimant was 
adequately compensated for her loss of earning capacity with 
the award of 64° made by-the Determination Order of May 31, 1977, 
howev1:?r, the Board feels that claimant. has sustained a far 
greater loss than this indicates. Dr. Steele's report of April 
14, 1977 stated that claimant was· capable of light work activ
ities but describes such.light work activities as those which 
would ·be only for a two-hour period where she would have to 
use h•=r arms at one time fallowed by some rest. Claimant said 
she might be able to do light office work but with the re
strictions of prolonged sitting which have been placed upon 
her by the doctors who have examined her it would be very dif
ficult for claimant to find.any office work which 0ould allow 
her to alternately sit and stand as her neck and'low back pain 
dictated. 

Dr. Tsai, on June 8, 1978, stated that in view of the 
increasing low back symptomatology vocational rehabilitation 
was not feasible. He did not believe that claimant would be 
able to return to gainful employment at that time and he stated 
that he advised claimant to avoid aggravating factors. 

The Board finds that claimant's credibility is not in 
question, either by the Referee who had the opportunity to ob
serve claimant when she testified both under direct and cross
exarnination, nor by any of her treating doctors. As far as 
claimant's motivation to return to work was concerned the evi
deRce indicates that it could have been much better, however, 
the Board is inclined to agree with the conclusion reached by 
the Referee that claimant did not ~eek employment because of 
her belief -that- the· type -of--work--whi-ch-she--fe lt - she could~phy~ 
sically endure was not available. · 

The Beard concludes thati contrary tothe opinions of 
Dr. Steele and Dr. Tsai, claimant could benefit from a program 
of vocational rehabilitation and ~trongly urges claimant to 
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A later examination by Dr. Tsai confirmed Dr. Steele's

diagnosis of underlying degenerative arthritis and although
this condition was asymptomatic prior to the November 3, 1976
injury there is no medical evidence that the natural progression
of the pre-existing degenerative condition has accelerated; nor
is there evidence that the severity of the symptoms permanently
increased. The interpretation most favorable to claimant*is
that claimant's underlying degenerative arthritis was made
symptomatic by the November 3 incident but the claimant has
failed to prove that the on-the-job -injury caused or materially
worsened such degenerative condition.'

The employer and its carrier contend that claimant was
adequately compensated for her loss of earning capacity with
the award of 64° made by-the Determination Order of May 31, 1977,
however, the Board feels that claimant has sustained a far
greater loss than this indicates. Dr. Steele's report of April
14, 1977 stated that claimant was capable of light work activ
ities but describes such light work activities as those which
would be only for a two-hour period where she v^ould have to
use her arms at one time followed by some rest. Claimant said
she might be able to do light office work but with the re
strictions of prolonged sitting which have been placed upon
her by the doctors who have examined her it would be very dif
ficult for claimant to find.any office work which would allow
her to alternately sit and stand as her neck and'low back pain
dictated.

Dr. Tsai, on June 8, 1978, stated that in view of the
increasing low back symptomatology vocational rehabilitation
was not feasible. He did not believe that claimant would be
able to return to gainful employment at that time and he stated
that he advised claimant to avoid aggravating factors.

The Board finds that claimant's credibility is not in
question, either by the Referee who had the opportunity to ob
serve claimant when she testified both under direct and cross-
examination, nor by any of her treating doctors. As far as
claimant's motivation to return to work was concerned the evi
dence indicates that it could have been much better, however,
the Board is inclined to agree with the conclusion reached by
the Referee that claimant did not seek employment because of
her belief "that" the' type “of“work'’whrch~she-felt-she- could-phy- - -
sically endure was not available.

The Board concludes that, contrary to the opinions of
Dr. Steele and Dr. Tsai, claimant could benefit from a program
of vocational rehabilitation and strongly urges claimant to
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herself of such assi~tQnce, To ad@qUJtQly e6rupensate 
claimant for her loss of wage earning capacity, the Board con
cludes that an ~dditional award of 96° for a total award of 
160° which is 50% of the maximum allowable for unscheduled 
disability should be qranted claimant.· 

ORDER 

1he order of the Referee, dated August 23, 1978, is 
modified. 

Claimant is awarded an additional 96° for unscheduled 
neck and low back disability. This award is in lieu of the 
additional award of 144° granted by the Referee 1 s order which 
in all other respects is affirmed. 

WCB CASE NO. 78-2687 FEBRUARY 16, 1979 

OPAL WALER, CLAIMAln 
Doblie, Bischoff & Murray, Claimant's Attys. 
SAIF, Legal Servic~s, Defense Atty~ 
Request for Review by the SAIP 

Reviewed by Board Members Moore and Phillips. 

The State Accident Insurance Fund seeks Board review 
of the Referee's order which granted claimant compensation for 
permanent total disability. 

The Board, after de nova review, affirms and adopts the 
Opinion and Order of the Referee, a copy of which is attached 
hereto and, by this reference, is made a part hereof. 

ORDER 

The order of the Referee, dated August 22, 1978, is af-
firmed. 

Claimant's attorney is hereby granted a reasonable attor
ney's fee for his servic~s in connection wiih this Board review 
in the amount of $250, payable by.the Fund. 
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avail herself of such assi^t^nCG* TO adequately C^)ft\^6nsate
claimant for her loss of wage earning capacity, the Board con
cludes that an additional award of 96° for a total award of
160° which is 50% of the maximum allowable for unscheduled
disability should be granted claimant.'

ORD R
The order of the Referee, dated August 23, 1978, is

modified.
Claimant is awarded an additional 96° for unscheduled

neck and low back disability. This award is in lieu of the
additional award of 144° granted by the Referee's order which
in all other respects is affirmed.

m

WCB CAS NO. 78-2687 F BRUARY 16, 1979
OPAL WAL R, CLAIMANT
Doblie, Bischoff & Murray, Claimant's Attys.
SAIF, Legal Services, Defense Atty'.
Request for Review by the SAIF

Reviev/ed by Board Members Moore and Phillips.
The State Accident Insurance Fund seeks Board review

of the Referee's order which granted claimant compensation for
permanent total disability.

The Board, after de novo review, affirms and adopts the
Opinion and Order of the Referee, a. copy of which is attached
hereto and, by this reference, is made a part hereof.

ORD R
The order of the Referee, dated August 22, 1978, is af-

firmed.
Claimant's attorney is hereby granted a reasonable attor

ney's fee for his services in connection with this Board review
in the amount of $250, payable by the Fund.
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CASE NO. 78-4848 

ROBERT WYNNE, CLAIMANT 
David H. Blunt, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by--the SAIF 

FEBRUARY 16, 1979 

Reviewed.by Board Members Moore and Phillips. 

The State Accident Insurance Fund seeks review by the 
Board of that portion of the order of the Administrative Law 
Judge (ALJ) which awarded penalties and attorney's fees for 
its failure to continue payment of compensation for temporary 
total disability to claimant after June 23, 1978. 

On July 14, 1978 the Fund was ordered to show cause why 
it had not continued to pay claimant temporary total disability 
compensation, stating that a hearing would be held if necessary. 
A hearing was held on July 31, 1978 and a part of _the order re
sulting-therefrom is now before the Board on review. 

Claimant, by affidavit, swore ~hat he had suffered an 
industrial injury on November 17, 1977 and had been under the 
treatmerit and received corrective surgery from Dr. Thad Stan
ford and Dr. Peter Nathan; that the last payment for temporary 
total disability received by claimant from the Fund covered the 
period ending June 10, '19 78 and the Fund had refused to pay 
claimant any more compensation for temporary total disability. 
He further swore that ~t no time had he been informed by either 
of the doctors that he could return to his regular occupation 
of roofing. 

The Fund, in support of its termination of compensation 
for temporary total disability, offered 20 exhibits which rep
resented medical reports relating to the care and treatment 
afforded claimant by Dr. Stanford and Dr. Nathan. 

On June 15, 1978 Dr. Nathan, to whom Dr. Stanford had 
referred claimant for a consultation on June 5, 1978, wrote 
Dr. Stanford that it was his belief that claimant would benefit 
from an active course of physical therapy at the hand clinic 
at Providence Hospital. Such therapy had commenced on June 6, 

1978 .and was to continue on a daily basis 'for the remainder 
of the week. He stated that claimant was released from work 
for that period of time. At the bottom of the letter Dr. 
Nathan stated that claimant had had a series of five sessions 
and had' shown no change in his complaints, however, the ther
apists were unable to elicit any· organic evidence for the 
complaints which conformed to his examination of claimant. 
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WCB CAS NO. 78-4848
ROB RT TWIN , CLAIMANT
David H. Blunt, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by-»the SAIF

F BRUARY 16, 1979

m

Reviewed.by Board Members Moore and Phillips.
The State Accident Insurance Fund seeks review by the

Board of that portion of the order of the Administrative Law
Judge (ALJ) which awarded penalties and attorney's fees for
its failure to continue payment of compensation for temporary
total disability to claimant after June 23, 1978,

On July 14, 1978 the Fund was ordered to show cause why
it had not continued to pay claimant temporary total disability
compensation, stating that a hearing would be held if necessary.
A hearing was held on July 31, 1978 and a part of the order re
sulting therefrom is now before the Board on review.

Claimant, by affidavit, swore that he had suffered an
industrial injury on November 17, 1977 and had been under the
treatment and received corrective surgery from. Dr. Thad Stan
ford and Dr. Peter Nathan; that the last payment for temporary
total disability received by claimant from the Fund covered the
period ending June 10, 1978 and the Fund had refused to pay
claimant any more compensation for temporary total disability.
He further swore that at no time had he been informed- by either
of the doctors that he could return to his regular occupation
of roofing.

The Fund, in support of its termination of compensation
for temporary total disability, offered 20 exhibits which rep
resented medical reports relating to the care and treatment
afforded claimant by Dr. Stanford and Dr. Nathan..

On June 15, 1978 Dr. Nathan, to whom Dr. Stanford had
referred claimant for a consultation on June 5, 1978, wrote
Dr. Stanford that it was his belief that claimant would benefit
from an active course of physical therapy at the hand clinic
at Providence Hospital. Such therapy had commenced on June 6,
1978 .and was to continue on a daily basis for the remainder
of the week. He stated that claimant was released from work
for that period of time. At the bottom of the letter Dr.
Nathan stated that claimant had had a series of five sessions
and had shown no change in his complaints, however, the ther
apists were unable to elicit any organic evidence for the
complaints which conformed to his examination of claimant.
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Nathan also stated he felt the case should be closed 
and that claimant could be gainfully employed. He found no evi- fl 
dence of permanent partial disability. A copy of this letter was 
received by the Fund on June 20, 1978.which terminated payment 
to claimant of compensation for temporary total disability as 
of June 14, 1978. 

O_n June 21, 1978 the Fund sent a speed letter to r:r. 
Stanford asking him if he agreed with Dr. Nathan and on June 23, 
1978 Dr. Stanford replied that h~ did. He added that claimant 
had a v@ry n@gativg attitudg and fglt gtro~gly ehat h~ ~ad f~r 
more wrong with him than he actually had. 

The ALJ found that although both Dr. Nathan's report and 
Dr. Stanford's concurrence therewith· had been furnished to the 
Fund there was no evidence that claimant was ever notified by 
either doctor that he could return to work. When claimant did 
attempt to return to work after a termination of his temporary 
total disability compensation his employer refused to allow him 
·to work until he received a release from his doctor. 

Claimant went to Dr. Stanford on July 11, 1978 and at 
that time Dr. Stanford gave him a release to return to work. The 
ALJ was unable to determine whether or not it was Dr. Stanford's 
opinion that July 11, 1978 was the earliest date claimant was 
physically able to return to work or was simply the date claim-
ant requested the release. At no ti.me did claimant receive any tj 
release from Dr. Nathan. 

The ALJ concluded that although Dr. Stanford had, in 
effect, concurred with Dr. Nathan's recommendation that the claim 
be closed as· of June 14, his concurrence was ~ot solicited until 
June 23. If the Fund had desired to terminate immediately upon 
receipt of Dr. Nathan's letter tpe least it could have done was 
to call Dr. Stanford. It did not and the ALJ concluded that 
there w.as no justification for the Fund to terminate payment for 
temporary total disability until at least June 23, 1978. 
Therefore, he ordered the Fund to pay temporary total disability 
from June 14 until June 23, 1978 plus 10% penalties and all tem
porary total disability due and owing the claimant during that 
period. He also ordered that,if by a subsequent closure by 
the Evaluation Division this was found to be an excessive· 
amount of compensation for temporary total disability, the 

·Fund-would be ~llowed to recover such excessive amount paid 
from the permanent partial disability which might be awarded 
claimant~ however, ·the Fund could not recover any penalties 
awarded under the ALJ's order from such ~ward of permanent 
partial disability. The ALJ also granted claimant's attorney 
an a~torney's fee of $350 payable'by the Fund. 
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Dr. Nathan also stated he felt the case should be closed
and that claimant could be gainfully employed. He found no evi
dence of permanent partial disability. A copy of this letter was
received by the Fund on June 20, 1978 which terminated payment
to claimant of compensation for temporary total disability as
of June 1^3, 1978.

On June 21, 1978 the Fund sent a speed letter to Dr.
Stanford asking him if he agreed with Dr. Nathan and on June 23,
1978 Dr. Stanford replied that he did. He added that claimant
had a uery nggatiuQ attitudQ and folt stMugly that ha had farmore wrong with him than he actually had.

The ALJ found that although both Dr. Nathan's report and
Dr. Stanford's concurrence therewith' had been furnished to the
Fund there was no evidence that claimant was ever notified by
either doctor that he could return to work. When claimant did
attempt to return to work after a termination of his temporary
total disability compensation his employer refused to allow him
to work until he received a release from his doctor.

Claimant went to Dr. Stanford on July 11, 1978 and at
that time Dr. Stanford gave him a release to return to work. The
ALJ was unable to determine whether or not it was Dr. Stanford's
opinion that July 11, 1978 was the earliest date claimant was
physically able to return to work or was simply the date claim
ant requested the release. At no time did claimant receive any
release from Dr. Nathan.

The ALJ concluded that although Dr. Stanford had, in
effect, concurred with Dr. Nathan's recommendation that the claim
be closed as of June 14, his concurrence was not solicited until
June 23. If the Fund had desired to terminate immediately upon
receipt of Dr. Nathan's letter the least it could have done was
to call Dr. Stanford. It did not and the ALJ concluded that
there was no justification for the Fund to terminate payment for
temporary total disability until at least June 23, 1978.
Therefore, he ordered the Fund to pay temporary total disability
from June 14 until June 23, 1978 plus 10% penalties and all tem
porary total disability due and owing the claimant during that
period. He also ordered that,if by a subsequent closure by
the  valuation Division this was found to be an excessive -
amount of compensation for temporary total disability, the
Fund would be allowed to recover such excessive amount paid
from the permanent partial disability which might be awarded
claimant; however, 'the Fund could not recover any penalties
awarded under the ALJ's order from such award of permanent
partial disability. The ALJ also granted claimant's attorney
an attorney's fee of $350 payable'by the Fund.
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Board, on de· novo review, has-b'efore it o~ly the issues 
of ass~ssment of the 10% penalty and award of attorney's fee. It 
assumes that the Fund has no dissatisfaction with the balance of 
the ALJ' s order and it concurs "hth the ALJ relating 'to the assess- · 
merit of ·penalties and the. award of attorney's fees. 

ORDER 

The order of· the ALJ, dated August 10, 197R, is affirmed. 

Claimant's attorney is ·awarded.as a reasonable attorney's fee 
for his services in connection with this Board review a .sum of $50, 
payable by the State Accident Insurance Fund. 

CLAIM NO. 140-70-307 

LEROY F. BENCH, CLAIMANT 
Own Motion.Determination 

February 26 ,. 1979 

C~aimant suffered a compensable injury on September 15, 1970 
while in the employ of Georgia-Pacific Corporation, a self-insurer .. 
His claim was closed ~n December 15, 1970 with an award of compen
satioru for temporary total di~ability only. 

, O_n May 24, 19-72 claimant's claim was·reopened for a condition 
which resulted in tinnitus,.·deafness and, at ,some times, vertigo. 
Claimant's initial injury was a skull fra_cture and claimant suffered 
occasfonal.dizziness after his recovery. 

The claim was again closed on July 27, 1973 with an additional 
award :for time loss but no award for permanent partial disability. 
On October 3, 1977 Dr. Mundall requested that claimant's claim be 
reopened and the ernployei voluntarily reopened it for further 
medical care and treatment as sugge~ted by Di. Mtindall. 

On January 17, 1979 Dr. Mundall advised t~e employer that 
claimant had a chronic vertigo that was positional and .that he was 
rnedit~lly stationary but continued to-have problems which might be 
permanent .. On January 23, 1979 the employer requested·a closing 
determination. 

The Evaluation 0ivision of the Workers' Compensation Depar.tment 
recomrriended to the Board that claimant's claim be closed with an 
additional award for temporary total disability from September 22, 
1977 through October 23, 1977. It did not recommehd any award for 

-permanent partial disability. The 802 form filed by Georgia-Pacific 
on ·september 29, 1978 indicated claimant had been released to return 
~o regular work by his treating doctor on October 24; 1977 although 
Dr, Mundall did-ncit advise the employer unt~l January -17, 1979 th~t 
claim~nt was medically station~ry~ 

· -4 7 5-
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The Board, on de novo review, has'before it only the issues
of assessment of the 10% penalty and award of attorney’s fee. It
assumes that the Fund has no dissatisfaction with the balance of
the ALJ's order and it concurs with the ALJ relating to the assess
ment of penalties and the, award of attorney’s fees.

ORD R
The order of the ALJ, dated August 10, 1978, is affirmed.
Claimant's attorney is awarded.as a reasonable attorney's fee

for his services in connection with this Board review a sum of $50,
payable by the State Accident Insurance Fund. •

CLAIM NO. 140-70-307 February 26,. 1979

m

L ROY F. B NCH, CLAIMANT
Own Motion Determination

Claimant suffered a compensable injury on September 15, 1970
while in thfe employ of Georgia-Pacific Corporation, a self-insurer..
His claim was closed on December 15, 1970 with an award of compen
sation' for temporary total disability only.

On May 24, 1972 claimant's claim was reopened for a condition
which resulted in tinnitus, deafness and, at some times, vertigo.
Claimant's initial injury was a skull fracture and claimant suffered
occasional dizziness after his recovery. ' '

The claim was again closed on July 27, 1973 with an additional
award :for time loss but no award for permanent partial disability.
On October 3, 1977 Dr. Mundall requested that claimant's claim be
reopened and the employer voluntarily reopened it for further
medical care and treatment as suggested by Dr. Mundall.

On January 17, 1979 Dr. Mundall advised the employer that
claimant had a chronic vertigo that was positional and that he was
medically stationary but continued to have problems which might be-
permanent.. On January 23, 1979.the employer requested a closing
determination.

The  valuation Division of the Workers' Compensation Department
recommended to the Board that claimant's claim be closed with an
additional award for temporary total disability from September 22,
1977 through October 23, 1977. It did not recommend any award for
permanent partial disability. The 802 form filed by Georgia-Pacific
on September 29, 1978 indicated claimant had been released to return
to regular-work by his treating doctor on October 24, 1977 although
Dr. Mundall did not advise the employer until January 17, 1979 that
claimant was medically stationary.
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The Board concurs in the recommendations made by the 
Evaluation Division. 

ORDER 

Claimant is awarded compensation for temporary total 
disability from September 22, 19~7 through January 17, 1979, 
less time worked. 

CLAIM NO. 21-71-028 

JASON L. CADWALLADER, CLAIMANT 
Own Motion Determination 

FEBRUARY 26, 1979 

Claimant suffered an injury to his right hand ~bile 
working for Georgia-Pacific Corporation on April 22, 1971. 
Surgeries for reconstruction of the hand were performed by 
Dr.-Fry and claimant's condition became stationary on October 
18, 1972. The claim was closed on December 6, 1972 with an 
award equal to 40% loss of the right forearm. 

0 

Claimant r~turned to see Dr. Fry on March 28, 1978, 
complaining of trouble with his index finger. One .of the ()" 
surgeries performed by Dr. Fry in 1971 was the implantation 
of prosth~tic joint~ interphalangeal level in the index finger. 
On April 3, 1978 the surgery revising the prosthetic joint in 
the index finger was done. This failed to give desirable re~ 
sults and on July 24, 1978 Dr. Fry amputated the index finger 
at the proximal interphalangeal joint and revised the web 
space between the index and middle fingers. 

Claimant was released to return to work on Aµgust 24, 
1978. On January 15, 1979 claimant was evaluated by Dr. Fry 
who found that the stump was well-healed and the metacarpal 
ph_alangeal joint had normal range. of motion. On January 22, 
1979 Georgia-Pacific requested a determination of claimant's 
present condition. 

. · The Evaluation Di vision of the 1'1orkers' Compensation 
Department recommended that the Board grant claimant compensa
tion for temporary total disability from April 3, 1978 through 
August 24, 1978, less time worked and also award claimant com
pensation equal to 15° for 10% of the right forearm based on 
the amputation: of the right index finger at the proximal inter
phalangeal joint level. 

The Board concurs in the recommendation. 
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ORD R

Claimant is awarded compensation for temporary total
disability from September 22, 1977 through January 17, 1979,
less time worked.

The Board concurs in the recommendations made by the
 valuation Division. O

CLAIM NO. 21-71-028
JASON L. CADWALLAD R, CLAIMANT
Own Motion Determination

F BRUARY 26, 1979

Claimant suffered an injury to his right hand while
working for Georgia-Pacific Corporation on April 22, 1971.
Surgeries for reconstruction of the hand v/ere performed by
Dr. Fry and claimant's condition became stationary on October
18, 1972. The claim was closed on December 6, 1972 with an
award equal to 40% loss of the right forearm.

Claimant returned to see Dr. Fry on March 28, 1978,
complaining of trouble with his index finger, . One .of the ••
surgeries•performed by Dr. Fry in 1971 was the implantation :
of prosthetic joints interphalangeal level in the index finger.;
On April 3, 1978 the surgery revising the prosthetic joint in j
the index finger was done. This failed to give desirable re
sults and on July 24, 1978 Dr. Fry amputated the index finger
at the proximal interphalangeal joint and revised the web
space between the index and middle fingers.

Claimant was released to return to work on August 24,.
1978. On January 15, 1979 claimant was evaluated by Dr. Fry
who found that the stump was well-healed and the metacarpal
phalangeal joint had normal range of motion. On January 22,
1979 Georgia-Pacific requested a determination of claimant's
present condition.

•The  valuation Division of the Workers' Compensation
Department recommended that the Board grant claimant compensa
tion for temporary total disability from April 3, 1978 through
August 24, 1978, less time worked and also award claimant com
pensation equal to 15° for 10% of the right forearm based on
the amputation' of the right index finger at the proximal inter
phalangeal joint level.

The Board concurs in the recommendation.
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Claimant is awarded compensation for temporary total 
disability from April 3, 1978 through August 24, 1978, less 
time worked, and to compensation equal to. 15° for 10% of the 
right forearm. These awards are in addition to any prior awards 
received by claimant for his industrial injury sustained on 
April 22, 1971. 

SAIF CLAIM NO. C 369226 FEBRUP,R.Y 26, 1979 

MARLOW. J. FAHEY, CLAIM.ANT 
SAIF, Leqal Services, Defense Atty. 
Own Motion Order -~---~--, ' 

Claimant suffered a compen~able injury to his right 
shoulder on May 15, 1972. The claim was accepted and subse
quently ciosed. Claimant's aggravation rights have expired. 

bn February 8, 1979 the Fund advised the Board that 
claimant had requested it.to reopen his claim and had submitted 
in s~pport qf his request a report from Dr. Weinman, dated 
January 10, 1979, a history and physical examination of claim
ant taken: by Dr. Weinman on November 28, 1978, and an opera
tive· report relating to surgery performed by Dr. Weinman on 
November ~9, 1978. The Fund stated that if the Board found 
the medical evidence justified reopening claimant's claim it 
would not oppose such reopening. 

The Board finds that on November 29, 1978 or·. Weinman 
performe~ an acromioplasty; repair of the rotator 6uff right 
shoulder.· On January 10, 1979 Dr. Weinman advised the Fund 
that he felt claimant probably had originally torn his rotator 
cuff on the right side on May 15, 1972 with some aggravation 
from injuries later. Although it was not until he performed 
an arthrqgram on June 15, 1978 that the rotator cuff tear was 
diagnosed, claimant had had much of the same symptoms in his 
right shoulder since his May 15, 1972 injury and Dr. Weinman 
suspecteq that was when he originally tore it. 

:The Board concludes that the medical evidence justi
fies a reopening of claimant's claim for the payment of compen
sation, ~s provided by law, commencing on November 28, 1978, 
the date -claimant was admitted to the hospital for the surgery 
done the following day, and until the claim is closed pursuant 
to the provisions of ORS 656.278. 

IT IS SO ORDERED. 

-477-

ORDER

Claimant is awarded compensation for temporary total
disability from April 3, 1978 through August 24, 1978, less
time worked, and to compensation equal to. 15° for 10% of the
right forearm. These awards are in addition to any prior awards
received by claimant for his industrial injury sustained on
April 22, 1971.

SAIF CLAIM NO. C 369226 FEBRUARY 26, 1979
MARLO Yl, J. FAH Y, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Order

Claimant suffered a compensable injury to his right
shoulder on May 15, 1972. The claim was accepted and subse
quently closed. Claimant's aggravation rights have expired.

bn February 8, 1979 the Fund advised the Board that
claima;at had requested it' to reopen his claim and had submitted
in support of his request a report from Dr. Weinman, dated
January 10, 1979, a history and physical examination of claim
ant taken by Dr. Weinman on November 28, 1978, and an opera
tive report relating to surgery performed by Dr. Weinman on
November ;29, 1978. The Fund stated that if the Board found
the medical evidence justified reopening claimant's claim it
would not oppose such reopening.

The Board finds that on November 29, 1978 Dr. Weinman
performed an acromioplasty, repair of the rotator cuff right
shoulder.' On January 10, 1979 Dr. Weinman advised the Fund
that he felt claimant probably had originally torn his rotator
cuff on the right side on May 15, 1972 with some aggravation
from injuries later. Although it was not until he performed
an arthrogram on June 15, 1978 that the rotator cuff tear was
diagnosed, claimant had had much of the same symptoms in his
right shoulder since his May 15, 1972 injury and Dr. Weinman
suspected that was when he originally tore it.

;The Board concludes that the medical evidence justi
fies a reopening of claimant's claim for the payment of compen
sation, as provided by law, commencing on November 28, 1978,
the date claimant was admitted to the hospital for the surgery
done the following day, and until the claim is closed pursuant
to the provisions of ORS 656.278.

IT IS SO ORD R D.
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CASE NO. 78-73 FEBRUARY 26, 1979 

ALBERT HOFFMAN, CLAIMANT 

Welch, Brunn~ Green & Caruso, Claimant's Attys. 

SAIF, Legal Services,·Defense Atty. 
Request for Review by the SAIF 
Cross-request by Claimant 

Reviewed by Board Members Wilson and Phillips. 

The State Accident Insurance Fund seeks Board review 

of the Referee's order which granted claimant compensation 

equal to 256° for 80% unscheduled low back disabil~ty. The 

Fund contends the award is excessive and.claimant contends 

he is permanently and totally disabled. 

The Board, after de novo review, affirms and adopts 

the Opinion and Order of the Referee, a copy of which is at

tached hereto and, by this reference, is made a part hereof. 

ORDER 

affirmed. 

Claimant's attorney is ~~reby ~ranted a reasonable 

attorney's fee for his services in connection with this Board 

review in the amount of $250, payable by the Fund. 

SAIF CLAIM NO. PENDING 101 

STANLEY A. LINDSLEY, CLA.Ilvl.ANT 

Hayes Patrick Lavis, Claimant•~ Atty. 

SAIF, Legal Services, Defense Atty. 
Own Motion Order 

FEBRUARY 26, 1979 

Claimant suffered 
when he cut the surface of 
ant's claim was closed and 
claimant returned to work. 
have expired .. 

a compensable _injury in July 1955 
his right knee with an ax. Claim
after approximately one month 
Claimant's aggravation rights 

At first claimant did reasonably well after his ·re

turn to logging but after a year he began to develop chronic 

swelling in his right knee which at times would require aspir

ation. This continued for nearly 20 years . 

. - 4 7 8-

WCB CAS NO. 78-73 F BRUARY 26, 1979
ALB RT HOFFMAN, CLAIMANT
Welch, Brunn, Green & Caruso, Claimant's Attys,
SAIF, Legal Services,’Defense Atty,
Request for Review by the SAIF
Cross-reguest by Claimant

Reviewed by Board Members Wilson and Phillips.
The State Accident Insurance Fund seeks Board review

of the Referee's order which granted claimant compensation
equal to 256° for 80% unscheduled low back disability.- The
Fund contends the award is excessive.and,claimant contends
he is permanently and totally disabled.

The Board, after de novo review, affirms and adopts
the Opinion and Order of the Referee, a copy of which is at
tached hereto and, by this reference, is made a part hereof.

ORD R
ThQ ordor of tho dated June 23, 1978, is

affirmed.
Claimant's attorney is hereby granted a reasonable

attorney's fee for his services in connection with this Board
review in the amount of $250, payable by the Fund.

©

O

SAIF CLAIM NO. P NDING 101 F BRUARY 26, 1979
STANL Y A. LINDSL Y, CLAIMANT
Hayes Patrick Lavis, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Own Motion Order

Claimant suffered a compensable injury in July 1955
when he cut the surface of his right knee with an ax. Claim
ant's claim was closed and after approximately one month
claimant returned to work. Claimant's aggravation rights
have expired..

At first claimant did reasonably well after his re
turn to logging but after a year he began to develop chronic
swelling in his right knee which at times would require aspir
ation. This continued for nearly 20 years.

' -478-
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•On April 22, 1978 Dr. Steinmann examined claimant and 

found arthriti~ ot t,he join_t and some loose bodies in the 

joint. He ·referred claimant to Dr. McLoughlin who performed 
an arthrogram of the knee on May 26, 1978. On June 19, 1978 
a·n arthroscopy and arthrotomy of the right knee were performed 
with a medial meniscectomy and curettment of the chondromalacia 
over the medial femoral condyle with multiple drilling holes 
in the substance of·the condyle. The .loose bodies were also 
remove~d. · 

-
' On April 26, 1978 claimant ceased working and has not 

worked since . 

. The Board had furnished the Fund with a copy of claim
ant's. re·quest for own motion relief. and asked that it advise. 
the Board.of its position. On November 15, 1978 the Fund re
plied, stating.that claimant was to be examined by the Ortho
paedic Consultants on December 27, 1978 and subsequent to the 
receipt ~f this examination report it would advise the Board. 

The physicians.at Orthopaedic Consultants found claim
ant's condition at that time was stationary and they believed 
the progressive degenerative changes in claimant's· right ·knee 

.would occur over the years and that further surgery might even
tually ~e required. It also was their opinion that claimant's 
present condition.was causally-related to his 1955 injury. 

. The copy of the Orthopaedic Consultant's report, 
dated January 4, 19 7 9 ,· was furnished the Board by the Fund 
on Janu~ry 30, 1979 together with a statement from it that 
it would not oppose claim reopening if the medical justi
fied it in the opinion of the Board. 

The Board, after giving·consideration to the report 
of the Orthopaedic Consultants, concludes that claimant's 
claim should be reopened for medical care and treatment and 
for compensation as provided by law. 

ORDER 

. Claimant's claim for an industrial injury in July 
1955 is hereby remanded to the State Accident Insurance 
Fund to.be accepted and for the payment of compensation, as 
provided by law, commencing on May 26, 1978, the date of the 
first s~rgery, and until the claim is closed pursuant to the 
provisibns of ORS 656.278. 

Claimant's attorney is awarded as a reasonable attor
ney's fee for his services in connection with this matter a 
sum equal to 25% of the compensation which claimant shall re-
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'On April 22, 1978 Dr. Steinmann examined claimant and
found Arthritis joint and some loose bodies in the
joint. He referred claimant to Dr. McLoughlin who performed
an arthrogram of the knee on May 26, 1978. On June 19, 1978
an arthroscopy and arthrotomy of the right knee were performed
with at medial meniscectomy and curettment of the chondromalacia
over the medial femoral condyle with multiple drilling holes
in the substance of- the condyle. The .loose bodies were also
removed.

‘On April 26, 1978 claimant ceased working and has not
worked since.

The Board had furnished the Fund with a copy of claim
ant’s. request for own motion relief, and asked that it advise,
the Board-of its position. On November 15, 1978 the Fund re
plied, stating.that claimant was to be examined by the Ortho
paedic Consultants on December 27, 1978 and subsequent to the
receipt of this examination report it would advise the Board.

The physicians, at Orthopaedic Consultants found claim
ant's condition at that tim.e was stationary and they _ believed
the progressive degenerative changes in claimant's right knee
.would occur over the years and that further surgery might even
tually tie required. It also was their opinion that claimant's
present condition, was causally related to his 1955 injury.

The copy of the Orthopaedic Consultant's report,
dated January 4, 1979,- was furnished the Board by the Fund
on January 30, 1979 together with a statement from it that
it would not oppose claim reopening if the medical justi
fied it in the opinion of the Board.

The Board, after giving'consideration to the report
of the Orthopaedic Consultants, concludes that claimant's
claim should be reopened for medical care and treatment and
for compensation as provided by law.

ORD R
■' Claimant's claim for an industrial injury in July

1955 is hereby remanded to the State Accident Insurance
Fund to be accepted and for the payment of compensation, as
provided by law, commencing on May 26, 1978, the date of the
first surgery, and until the claim is closed pursuant to the
provisions of ORS 656.278.

ney
Claimant's attorney is awarded as a reasonable attor-

's fee for his services in connection with this matter a
sum equal to 25% of the compensation which claimant shall re

-479--

. 



         
           

           
        

      
        

          
       

     
   
     
     
  

  

          
          
          
         

       
         

           
          
        

            
   
         

      
         

            
        

for temporary total disability based upon this order, Qt\ 
payable out of said compensation as paid, not to exceed a max- W 
imum of $750. In the event that claimant's claim is closed 
by an Own Motion Determination order awarding claimant addi-
tional compensation for permanent partial disability claim-
ant's attorney shall be.entitled to an additional attorney's 
fee equal to 2-5% of the compensation for permanent partial 
disability awarded claimant by the Own Motion Determination. 

GERALD MAYES, CLAIMANT 
Robert H. Grant, Claimant's Atty. 
Souther, Spaulding, Kinsey, Williamson & 

Schwabe, Defense Attys. 
Order on Remand · 

PHBRUARV 2b, 1979 

On February 10, 1978 the Board entered its Order on 
Review affirming and adopting the Opinion and Order of the·. 
Referee dat~d March 16, 1977 which found claimant to be per
manently and totally disabled from and after November 3, 1976. 

The employer, Boise Cascade Corporation, a self
insurer, petitioned for judicial review of the Board's Order 
on· Review. On December 4, 1978 the Court of Appeals entered 
its Opinion and Ord~r reversing the Board's Order on Review 
dated February 10, 1978 and reinstating the Determination Or
der of April 13, 1976 w~ereby claimant was awarded 80° for 25% 
unscheduled low back disability. 

On February 15, 1979 the Board received the Judgment 
and Mandate from the Court of Appeals. · 

NOW, THEREFORE, the Board's Order on Review entered in 
the above entitled matter on February 10, 1978 is set aside and 
the Determination Order dated April 13, 1976 is reinstated. 

-480-

ceive for temporary total disability based upon this order,
payable out of said compensation as paid, not to exceed a max
imum of $750. In the event that claimant's claim is closed
by an Own Motion Determination order awarding claimant addi
tional compensation for permanent partial disability claim
ant’s attorney shall be.entitled to an additional attorney's
fee equal to 25% of the compensation for permanent partial
disability awarded claimant by the Own Motion Determination.

FEBRUARY 2G, 1979WCB CAEE NO 7G-21G4
G RALD MAY S, CLAIMANT
Robert H. Grant, Claimant's Atty.
Souther, Spaulding, Kinsey, Williamson &

Schwabe, Defense Attys.
Order on Remand

On February 10, 1978 the Board entered its Order on
Review affirming and adopting the Opinion and Order of the
Referee dated March 16, 1977 which found claimant to be per
manently and totally disabled from and after November 3, 1976.

The employer, Boise Cascade Corporation, a self-
insurer, petitioned for judicial review of the Board's Order
on Review. On December 4, 1978 the Court of Appeals entered
its Opinion and Order reversing the Board's Order on Review
dated February 10, 1978 and reinstating the Determination Or
der of April 13, 1976 whereby claimant was awarded 80° for 25%
unscheduled low back disability.

On February 15, 1979 the Board received the Judgment
and Mandate from the Court of Appeals.

NOW, TH R FOR , the Board's Order on Review entered in
the above entitled matter on February 10, 1978 is set aside and
the Determination Order dated April 13, 1976 is reinstated.

m

m

m
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CASE NO. 77-1810-E 

In the Matter of the coinpensat±on of 
RICHARD MONDS, CLAIMANT 
And the Complying Status of 
CONCRETE' CUTTING CO. , INC. , EMPLOYER 
Rask & Hefferin, Claimant's Attys. 
Luebke, Wallingford, Gaylor & Thomas, 

Employer's Attys. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant 

FEBRUARY 26, 1979 

Reviewed by Board Members Wilson and Phillips. 

Claimant seeks Board review of the Referee's order, 
specific'al1y that portion which gran'ted him compensation ~or 
20% unscheduled back disability. He contends that this award 
is hot adequate to compensate him for his disability . 

. The Board, after de novo review, affirms and adopts 
the O;?in'ion and Order of the Referee, a copy of which is at
tached h'ereto and, by this reference, is made a part hereof. 

ORDER 

The order of the Referee, dated May 12, 1978, is af-
f irrned. 

WCB CASE NO. 67-1566 

EDWARD A. MOORE, CLAIMANT 
Pozzi, Wilson, Atchison, Kahn & O'Leary, 

Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Own Motion Order 

FEBRUARY 26, 1979 

On January 15, 1979 the Board received from claimant, 
by and through his attorney, a request to exercise its own 
motion jurisdiction and reopen his claim for an industrial in
jury sustained on June 6, 1967 when he suffered a severe com
minuted fracture·of the left elbow. 

· Claimant has received awards for permanent partial dis
ability totalling 85% loss of use of the left arm as a result· 
of the injury. The claim was initially closed more than five 
years prior to this request and claimant's aggravation rights 
have expired. 

-481-

WCB CAS NO. 77-1810- 
In the Matter of the Compensation of
RICHARD MONDS, CLAIMANT
And the Complying Status of
CONCRiCT ’ CUTTING CO., INC.,  MPLOY R
Rask a Hefferin, Claimant's Attys.
Luebke, Wallingford, Gaylor & Thomas,

 mployer's Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

F BRUARY 26, 1979

m

Reviewed by Board Members Wilson and Phillips.
Claimant seeks Board review of the Referee's order,

specifically that portion which granted him compensation for
20% unscheduled back disability. He contends that this award
is not adequate to compensate him for his disability.

, The Board, after de novo review, affirms and adopts
the Opinion and Order of the Referee, a copy of which is at
tached hereto and, by this reference, is made a part hereof.

ORD R

firmed.
The order of the Referee, dated May 12, 1978, is af-

WCB CAS NO. 67-1566 F BRUARY 26, 1979
 DWARD A. MOOR , CLAIMANT
Pozzi, Wilson, Atchison, Kahn & O'Leary,

Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Own Motion Order

On January 15, 1979 the Board received from claimant,
by and through his attorney, a request to exercise its own
motion jurisdiction and reopen his claim for an industrial in
jury sustained on June 6, 1967 when he suffered a severe com
minuted fracture of the left elbow.

' Claimant has received awards for permanent partial diS'
ability totalling 85% loss of use of the left arm as a result ‘
of the injury. The claim was initially closed more than five
years prior to this request and claimant's aggravation rights
have expired.

-481-
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support of the request claimant submits a report 
from Dr. Coletti, dated November 25, 1978. 

On January 18, 1979 the Board,informed the Fund of 
claimant's request and, noting that copies of the request and 

~~~ ~U~~6~~ihg documenlalion had been malled to the Fund, re
quested the Fund to advise the Board of its position within 
20 days •. 

On January 22, 1979 the Fund responded, stating that 
claimant, at the present time, has received awards totalling 
85% loss of use-of his left arm as a result of the 1967 injury 

·and, furthermore, Dr. Coletti, in his report, recommended no 
further medi~al care at the present.time. Based upon Dr. Colet
ti's report, the Fund stated that it would oppose reopening 
the claim. 

Dr .. Coletti's report indicated no evidence of any vas~ 
cular or neurologic impairment and the function of the hand 
and forearm was found to be intact although claimant was not 
able to use it fully because any effort in lifting substantial 
weights, pulling or twisting with subslantial force, caused pain 
in the elbow joint itself. Dr. Coletti stated that this rep
resented a functional total loss of the joint but the main por
tion of the upper extremity was normal and he did not feel that 
claimant would benefit from further medical care at that time. 

The Board concludes that inasmuch as Dr. Coletti has 
not, at this time, recommended any specific medical care or 
treatment, there is not sufficient evidence before it to jus
tify reopening claimant's claim and the request should be de
nied. 

ORDER 

ClAifflA~t 1~ request for the goard to exercise its own 
motion relief pursuant to ORS 656.278 and reopen his claim 
sustained on June 6, 1967 is hereby denied without prejudice. 

WCB CASE NO. 77-7335 

,JACK NELSON, CLAIMANT 
Jones,-Lang, Klein, Wolf & Smith, 

Defense Attys. 
Request for Review by Employer 

-482-

FEBRUARY 26, 1979 

• In support of the request claimant submits a report
from Dr. Coletti, dated November 25, 1978.

On January 18, 1979 the Board, informed the Fund of
claimant's request and, noting that copies of the request and

5U^^6i?tlhg documentation Kad been mailed to the Fund, re
quested the Fund to advise the Board of its position within
20 days..

On January 22, 1979 the Fund responded, stating that
claimant, at the present time, has received awards totalling
85% loss of use-of his left arm as a result of the 1967 injury
and, furthei-more, Dr. Coletti, in his report, recommended no
further medical care at the present’time. Based upon Dr. Colet
ti 's report, the Fund stated that it would oppose reopening
the claim.

Dr.-Coletti's report indicated no evidence of any vas
cular or neurologic impairment and the function of the hand
and forearm was found to be intact although claimant was not
able to use it fully because any effort in lifting substantial
weights, pulling or twisting with substantial force, caused pain
in the elbow joint itself. Dr, Coletti stated that this rep
resented a functional total loss of the joint but the main por
tion of the upper extremity was normal and he did not feel that
claimant would benefit from further medical care at that time.

The Board concludes that inasmuch as Dr. Coletti has
not, at this time, recommended any specific medical care or
treatment, there is not sufficient evidence before it to jus
tify reopening claimant's cla'im and the request should be de
nied.

ORD R
Claiwawt’S f^^^udst £or tbe Board to exercise its own

motion relief pursuant to ORS 656.278 and reopen his claim
sustained on June 6, 1967 is hereby denied without prejudice.

WCB CAS NO. 77-7335
JACK N LSON, CLAIMANT
Jones,-Lang, Klein, Wolf & Smith,
Defense Attys.

Request for Review by  mployer

-482-
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Reviewed by Board Members Wilson and Phillips. 

The employer se-eks Boa,~d review of the Referee's 
order which amended the November 16, 1977 Determination 
Order to provide temporary total disability from November 
4, 1967 through August 31, 1_977 and temporary partial dis
ability from September 1, 1977 through October 20, 1977. 

The Board, after de· novo review, affirms and adopts 
the Opinion and Order of the Referee, a copy of which is at
tacned he'reto and, by this reference,· is made a part hereof. 

ORDER 

.The order of the Referee, dated August 29, 1978, is 
affirmed. 

· SAIF CLAIM NO. HC 371451 

WILLH~M PARTLOW, CLAiiviANT 
SAIF, Legal Services, Defense Atty. 
Own Motion Order 

FEBRUARY 26, 1979 

. Claimant suffered a compensable injury to his left 
knee on May 3, 1972. The claim was accepted, closed and 
claimant's aggravation rights have expired. 

Claimant has had two previous operations; one, a me
dial meniscectorny and, two years ago, a high tibial osteotomy 
perforni.ed by Dr. James in Eugene. · The· second surgery ,ga'-'.'e 
claim~~t some relief but he continued to have pain in both 
the medial and lateral compartments of the knee. 

' 

On January 15, 1979 claimant was examined at the Ore
gon City Orthopedic Clinic. The doctor's impression was degen
erative arthritis of the left knee and he believed that claim
ant was .a good candidate for a total knee replacement. 

This matter was discussed with the claimant and claim
ant, on January 16, informed the doctor that he wished to have 
his claim for the 1972 industrial injury reopened. It was the 
doctor•~ opinion that the degeneritive change in claimant's 
knee for which he previously had the high tibial osteotomy 
could be post-traumatic since his opposite knee was doing quite 
well. If claimant'·s previous surgery, i.e., the medial menis-

-483-
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··,~ 

m
Reviewed by Board Members Wilson and Phillips.
The employer seeks Board review of the Referee^s

order which amended the November 16, 1977 Determination
Order to provide temporary total disability from November
4, 1967 through August 31, 1977 and temporary partial dis
ability from September 1, 1977 through October 20, 1977.

The Board, after de' novo review, affirms and adopts
the Opinion and Order of the Referee, a copy of which is at
tached hereto and, by this reference,' is made a part hereof.

ORD R
The order of the Referee, dated August 29, 1978, is

affirmed.

F BRUARY 26, 1979SAIF CLAIM NO. HC 371451
WILLIAM PARTLOW, CLAIMAl'JT
SAIF, Legal Services, Defense Atty.
Own Motion Order

Claimant suffered a compensable injury to his left
knee on May 3, 1972. The claim was accepted, closed and
claimant's aggravation rights have expired.

Claimant has had two previous operations; one, a me
dial meniscectomy and, two years ago, a high tibial osteotomy
perform.e'd by Dr. James in  ugene. The second surgery gave
claimant some relief but he continued to have pain in both
the medial and lateral compartments of the knee.

On January 15, 1979 claimant was examined at the Ore
gon City Orthopedic Clinic. The doctor's impression was degen
erative arthritis of the left knee and he believed that claim
ant was a good candidate for a total knee replacement.

This matter-was discussed with the claimant and claim
ant, on January 16, informed the doctor that he wished to have
his claim for the 1972 industrial injury reopened. It was the
doctor's opinion that the degenerative change in claimant's
knee for which he previously had the high tibial osteotomy
could be post-traumatic since his opposite knee was doing quite
well. If claimanf's previous surgery, i.e., the medial menis-

•483-
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was considered related to an on-the-job injury, then 
it was the doctor's opinion that the. subsequent degenerative 
changes within the knee were similarly related. 

On February 8, 1979 the Fund forwarded claimant's re
quest, the report from Oregon City Orthopedic· Clinic and an x
ray report of claimant's left knee to the Board, stating that 
it would not oppose the Board reopening the claim pursuant ~o 
ORS 656.278 if the Board was satisfied with the medical evidence. 

The Board, after considering the report from the 
Oregon City Orthopedic Clinic and the opinion expressed that 
claimant's present condition app~ared to be related to his 
previous on-the-job injury, concludes that claimant's request 
to reopen his claim should be granted. 

ORDER 

Claimant's claim for an industrial injury suffered on 
May 3, 1972 is hereby remanded to the State Accident Insurance 
Fund to be accepted and for the payment of compensation, as pro
vided by law, commencing on the date claimant enters the hospi
tal for the recommended surgery, and until the claim is closed, 
pursuant to ORS 656.278, less any time worked. 

SAJf C~hIM NO, BC 418470 

HARVEY REESER, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Own Motion Order 

FEBRUARY 2g, 1979 

The claimant suffered a compensable injury on March 
29, 1972 while in the employ of White's Electronics, Inc. 
Dr. Slocum performed a medial meniscectorny on March 22, 1973. 
Claimant's claim was closed and his aggravation rights have 
expired. 

On January 19, 1979 the claimant requested the Fund 
to reopen his claim for the surgery which was performed by 
Dr. Slocum on January 11, 1979. Claimant supported his request 
by Dr. Slocum's medical report directed to the Fund on January 
8, 1979 and a copy of the operative report. rhe Fund forwarded 
the request and the supportive documentation to the Board, stat
ing that it would not oppose reopenins the claim if the Board 
found the evidence justified it. 

-484-

■cectomy, was considered related to an on-the-job injury, then
it was the doctor's opinion that the- subsequent degenerative
changes within the knee were similarly related.

On February 8, 1979 the Fund forwarded claimant's re
quest, the report from Oregon City Orthopedic Clinic and an x-
ray report of claimant's left knee to the Board, stating that
it would not oppose the Board reopening the claim pursuant ro
ORS 656.278 if the Board was satisfied with the medical evidence

The Board, after considering the report from the
Oregon City Orthopedic Clinic_ and the opinion expressed that
claimant's present condition appeared to be related to his
previous on-the-job injury, concludes that claimant's request
to reopen his claim should be granted.

ORD R
Claimant's claim for an industrial injury suffered on

May 3, 1972 is hereby remanded to the State Accident Insurance
Fund to be accepted and for the payment of compensation, as pro
vided by law, commencing on the date claimant enters the hospi
tal for the recommended surgery, and until the claim is closed,
pursuant to ORS 656.278, less any time worked.

m

F BRUARY 26, 1979SAIF Qiihin NO. BG 418470
HARV Y R  S R, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Order

The claimant suffered a compensable injury on March
29, T972 while in the employ of White's  lectronics, Inc.
Dr. Slocum performed a medial meniscectomy on March 22, 1973.
Claimant's claim was closed and his aggravation rights have
expired.

On January 19, 1979 the claimant requested the Fund
to reopen his claim for the surgery which was performed by
Dr. Slocum on January 11, 1979. Claimant supported his request
by Dr. Slocum's medical report directed to the Fund on January
8, 1979 and a copy of the operative report. The Fund forwarded
the request and the supportive documentation to the Board, stat
ing that it would not oppose reopening the claim if the Board
found the evidence justified it.

-484-



        
          
          

         
       

         
        

        
           

          
           

           
         

      
   
    
    
     

      
        

        
   

         
            

          

 
          

        
          

        

Dr. Slocum's report stated that he felt claimant 1 s 
situation was due erttirely to his ~arlier injury and that con
servative care would be of no further value. He recommended 
a high tibial osteotomy, lateral clostng. wedge type (which 
he performed on January 11, 1979). · 

' . 

The Board concludes that this surgery was related to 
claimant's· ·1972 industrial ·injury and justifies reopening the 
claim. 

' 
ORDER 

-,, 

Claimant's claim for an industrial injury suffered on 
September 29, 1972 is hereby remanded to the Fund for acceptance 
and for the payment of compensation, as ·provided.by law, commenc
ing on ttie date cla~rnant entered· the h9spital for the surgery 
per£orrned by-Dr. Slocum on January 11, 1979, and until closed 
pursua.nt:to the provisions of ORS 656.278, less any time worked. 

WCB CASE NO. 78-3237 

CALVIN W;rLLIAMS, CLAIMANT 
A Thomas Ei" Wurtz, Claimant's Atty. 
~ ·SAIF, Legal Services, Defense Atty. 

Request for Review by the SAIF 

FEBRUARY 26, 1979 

, Reviewed by _Board Members ·wilson and Phillips. 

The State Accident Insurance Fund seeks Board review 
of the Referee's order which granted claimant compensation 
for permanent total disability. 

The Board, after de novo review, affirms and adopts 
the Opinion and Order of the Referee, a copy of which is at
~ached hereto and, by this reference,. is made a part hereof. 

ORDER 

firmed. 
The order of the Referee, dated_ August 30, 1978, is af-

1 Claimant's attorney is hereby granted a reasonable attor
ney's fee for his services in connection with.this Board review 
in the.amount of $250, payable by the Fund. 

-485-

Dr. Slocum's report stated that he felt claimant's
situation was due entirely to his earlier injury and that con
servative care would be of no further value. He recommended
a high tibial osteotomy, lateral closing- v/edge type (which
he performed on January 11, 19 79) .

The Board concludes that this surgery was related to
claimant's 1972 industrial injury and justifies reopening the
claim.

ORD R
Claimant’s claim for an industrial injury suffered on

September 29, 1972 is hereby remanded to the Fund for acceptance
and for the payment of compensation, as provided by law, commenc
ing on the date claimant entered' the hospital for the surgery
performed by Dr. Slocum on January 11, 1979, and until closed
pursuant;to the provisions of ORS 656.278, less any time worked.

WCB CAS NO. 78-3237 F BRUARY 26, 1979
CALVIN WILLIAMS, CLAIMANT
Thomas  . Wurtz, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by the SAIF

Reviewed by Board Members Wilson and Phillips.
The State Accident Insurance Fund seeks Board review

of the Referee's order which granted claimant compensation
for permanent total disability.

The Board, after de novo review, affirms and adopts
the Opinion and Order of the Referee, a copy of which is at
tached hereto and, by this reference,, is made a part hereof.

ORD R

firme^d.
The order of the Referee, dated August 30, 1978, is af-

I Claimant's attorney is hereby granted a reasonable attor
ney's fee for his services in connection with.this Board review
in the amount of $250, payable by the Fund.

-485-



    
   

    
     

      
        

        
  

         
            
         

          

       
          

         

      

      
     

     
 

    
  

  
       

             

       
         

       
         
           

         
    

     

CASE NO. 77-5914 

ALBERT E. WOOD, CLAIMANT 
Kenneth Bourne, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by the ·sAIF 

FEBRUARY 26, 1979 

Reviewed by Board Members Wilson and Phillips. 

The State Accident Insurance Fund seeks Board review 
of the Referee's order which granted claimant compensation for 
permanent total disability. 

. The Board,after de nova review, affirms and adopts the 
Opinion and Order of ·the Referee, a copy of which is attached 
hereto and, by .this reference, is made a part hereof. 

ORDER 

firm@d. 
The order of the Referee, dated August 14, 1978, is af-

_ Claimant's attorney is hereby granted a reasonable ·at
torney's fee for his servic~s in connection with this Board re
view in the amount of $50, payable by the Fund. 

CLAIM NO. PT 18081 

MARCELLA M. HOLY ANDERSON, CLAIMANT 
Pozzi, Wilson, Atchison, Kahn & O'Leary, 

Claimant's A.ttys. 
Sout-her, Spaulding, Kinsey, Williamson & 

Schwabe, Defense Attys. 
Own Motion Determination 

MARCH 1, 1979 

Claimant was referred for employment re-entry assistance 
.but this was terminated on January·21, 1979 due to her lack of 
participation. 

"The carrier requested a determination of claimant's pre
sent disability on January 24, 1979. The Evaluation Division 
of the Workers' Compensation Department recommended that claim
ant be gran'..:ed an additional award for temporary total disabil
ity from Novemb~r 5, 1976,· per the February 22, 1977 Stipulation, 
through January 25, 1979 and additional compensation equal to 
48° for 15% unscheduled disability. 

The Board concurs in this recommendation. 

-486-
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ALB RT  . WOOD, CLAIMANT
Kenneth Bourne, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by the SAIF

Reviewed by Board Members Wilson and Phillips.
The State Accident Insurance Fund seeks Board review

of the Referee's order which granted claimant compensation,for
permanent total disability.

The Board,after de novo review, affirms and adopts the
Opinion and Order of the Referee, a copy of which is attached
hereto and, by this reference, is made a part hereof.

ORD R
The order of the Referee, dated August 14, 1978, is af-

firmed.
Claimant’s attorney is hereby granted a reasonable at

torney's fee for his services in connection with this Board re
view in the amount of $50, payable by the Fund.

WCB CAS NO. 77-5914 F BRUARY 26, 1979

CLAIM NO. PT 18081 MARCH 1, 1979
I-IARC LLA M. HOLY AND RSON, CLAIMANT
Pozzi, Wilson, Atchison, Kahn & O'Leary,

Claimant's Attys.
Souther, Spaulding, Kinsey, Williamson &

Schwabe, Defense Attys.
Own Motion Determination

Claimant was referred for employment re-entry assistance
but this was terminated on January 21, 1979 due to her lack of
participation.

The carrier requested a determination of claimant's pre
sent disability on January 24, 1979. The  valuation Division
of the Workers' Compensation Department recommended that claim
ant be granted an additional award for temporary total disabil
ity from November 5, 1976,' per the February 22, 1977 Stipulation,
through January 25, 1979 and additional compensation equal to
48° for 15% unscheduled disability.

The Board concurs in this recommendation.

-486-
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ORDER 

Claimant is hereby granted compensation ·for temporary total 

d~sability from November 5, 1976 through Pebru~~Y 22, 1977, lgs~ 
time worked and compensation equal to 48° for 15% unscheduled 
low back'disability. This is in addition to the previous awards 
received by claimant for permanent partial disability and to 
any'temporary total disability benefits claimant has not already 
been paid. 

Claimant's attorney is hereby granted as a reasonable attor
ney's fee for his services a sum equal to 25% of the increased 
.compensation granted by this order, payable out of said compen
sation as paid, not to exce~d $3,000. 

Claimant suffered a compensable back injury on May 14, 
1970 ivhile working ·as a 'bookbinder for Pacific _Sta.tionery & 

Printing Company. Dr. Hazel diagnosed an "acute right sciatica". 
The~ DE:;termination Order of March 16, 1971 granted claimant com
pensation equal to 16° for 5% unscheduled low back disability. 
On July 21, 1971 a Stipulation and Order granted claimant addi
tional compensation equal to 32? for a total award of 48° for 
15% unscheduled disability.· 

Surgery was performed by Dr. Schuler on November 15, 1974. 
He found the fusion to be solid on January 8,_1976 and .indicated 
cl~imant could return to work. A report, dated April 7, 1976, 
recorrIDended that claimant be retrained. On April 30, 1976 a De
termination Order granted claimant no further award for permanent 
partial.disability. 

On July 9, 1976 claimant was advised by letter that she 
wa~ not being referred for vocational assistance because her 
disability was mild and she could return to her former job. 
Dr. Sch~ler replied to this on September 3, 1976, stating she 
could not return to her previous job because of the heavy lift
ing iequired and lighter work would have to be found. 

A Stipulation, dated February 22, 1977, ordered the claim 
-·-------·-reopene,d--aS--Of. Novembet_S_, .1976.. Surgery. was performed on J_~n

uary 27., 1977, removing. a large disc, L3-:-4, left; it also re
vealed the fusion mass (L4-5 in the sacrum) was solid. 

The Orthopaedic Consultants, on August 18, ·1978, found 
c!aimant's condition to be stationary and no £urther surgery or 
treatment was necessary. Claimant could be employed in a job 
which did not require heavy lifting or frequent bending. TheY, 
stated that she had rnarri~d approximately a year ago and had no 
intention of returning to work. They found the total loss of 
function in the low back, ·due to her injury, was moderate. 
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m Claimant is hereby granted compensation -for temporary total
disability from November 5, 197^ through PebruSy^ 22, 1977, leSStime worked and compensation equal to 48° for 15% unscheduled
low back 'disability. This is in addition to the previous awards
received by claimant for permanent partial disability and to
any'temporary total disability benefits claimant has not already
been paid. v. ^

Claimant's attorney is hereby granted as a reasonable attor
ney's fee for his services a sum equal to 25% of the increased
compensation granted by this order, payable out of said compen
sation as paid, not to exceed $3,000.

ORD R

#

Claimant suffered a compensable back injury on May 14,
1970 while working'as a’bookbinder for Pacific .Stationery &
Printing Company. Dr. Hazel diagnosed an "acute right sciatica".
The’ Determination Order of March 16, 1971 granted claimant com
pensation equal to 16° for 5% unscheduled low back disability.
On July 21, 1971 a Stipulation and Order granted claimant addi
tional compensation equal to 32° for a total award of 48° for
15% unscheduled disability.

Surgery was performed, by Dr. Schuler on November 15, 1974.
He found the fusion to be solid on January 8,.1976 and .indicated
claimant could return to work. A report, dated April 7, 1976,
recommended that claimant be retrained. On April 30, 1976 a De
termination Order granted claimant no further award for permanent
partial.disability.

On July 9, 1976 claimant was advised by letter that she
was not being referred for vocational assistance because her
disability was mild and she could return to her former job.
Dr. Schuler replied to this on September 3, 1976, stating she
could not return to her previous job because of the heavy lift
ing required and lighter work would have to be found.

A Stipulation, dated February 22, 1977, ordered the claim
-reopened-as--of. November_5., .1976,. Surgery, was performed on Jan
uary 27, 1977, removing, a large disc, L3-4, left; it also re
vealed the fusion mass (L4-5 in the sacrum) was solid.

The Orthopaedic Consultants, on August- 18, 1978, found
claimant’s condition to be stationary and no further surgery or
treatment was necessary. Claimant could be employed in a job
which did not require heavy lifting or frequent bending. They,
stated that she had married approximately a year ago and had no
intention of returning to work. They found the total loss of
function in the low back, due to her injury, was moderate.
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CLAIM NO. KC 344239 

LYLE W. BAXTER, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Amended Own Motion Determination 

MARCH 1, 1979 

On January 29, 1979 the Board entered an Own Motion 
Determination in the above entitled· matter which granted 
claimant compensation for temporary total disability from 
July 10, 1978 through August··21, 1978 and temporary partial 
disability from August 22,·1973 through September 4, 1978. 
The request for a closing deterrninat{on indicated that com~ 
pensation for temporary total disability had been paid from 
July 25, 1978 through September 4, "1978. In addition i.::o the 
time loss benefits claimant was also.awarded 15° for 10% 
loss of thg lQft ·1Qg. · 1 

It has now been brought to the Board's attention that 
claimant did not lose any ti~e from work between July 10, 
1978 and July 24, 1978. Therefore, it would appear that all 
of the compensation for temporary total disability and tem
porary partial disability qu~ claimant has been paid. 

Based upon the above information, the Own Mot:Lon Deter
mination should be amended by.deleting from the second line of 
the first paragraph on page· ti'10 · thereof ''July 10" and subs ti tut
ing therefor ~July 25". In all 6ther respects the Own Motion 
Determination should remain the same. 

IT IS SO ORDERED. 

SAIF CLAIM NO. C 301743 

JOHN R. KENYON, CLAIM_~NT 
Grant, Ferguson & Carter, Claimant's Atty. 
SAIF, Legal Services, Defense Atiy. 1 

Own Motion Determination 

MARCH 1, 1979 

Claimant sustained a compensable injury on May 1, 1971 
when he was involved in an automobile accident and suffered a 
left forearm fracture. By a Determination Order, dated June 
2, 1972, he was granted compensation ,equal to 45° for 30% loss 
of the left forearm. The c1aim was reopened for several sur
geries which were performed in 197~ and 1975. The Second De
termination Order, dated June.4, '197~=, .granted claima3:t an ad-

·aitional 30° for a·total aw~rd of 15°:for 50%-loss of the left 
' forearm. 
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SAIF CLAIM NO. KC 344239 MARCH 1, 1979
LYL W. BAXT R, CLAIMANT
SAIF, Legal Services, Defense Atty.
Amended Own Motion Determination

On January 29, 1979 the Board entered an Own Motion
Determination in the above entitled* matter which granted
claimant compensation for temporary total disability from
July 10, 1978 through August"21, 1978 and temporary partial
disability from August 22,' 1978 through September 4, 1978 .
The request for a closing determination indicated that comT
pensation for temporary total disability had been paid from
July 25, 1978 through September 4,"1978. In addition to the
time loss benefits claimant was also awarded 15° for 10%lo35 of thQ iQft leg. i ' '

It has now been brought to the Board's attention that
claimant did not lose any time from work betv;een July 10,
1978 and July 24, 1978. Therefore, it would appear that all
of the compensation for temporary total disability and tem
porary partial disability due claimant has been paid.

Based upon the above information, the Own Motion Determination should be amended by’ deleiting from the second line of
the first paragraph on page' tv/o • thereof "July 10" and substitut
ing therefor "July 25". In all other respects the Own Motion
Determination should remain the same.

IT IS SO ORD R D.

SAIF CLAIM NO. C 301743 MARCH 1, 1979
JOHN R. K NYON, CLAIMANT
Grant, Ferguson & Carter, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Own Motion Determination

Claimant sustained a compensable injury on May 1, 1971
when he was involved in an automobile accident and suffered a
left forearm fracture. By a Determination Order, dated June
2, 1972 , he was granted compensation .equal to 45° for 30% loss
of the left forearm. The claim was reopened for several sur
geries which were performed in 1974 and 1975. The Second De
termination Order, dated June.4, ’1975> .granted claimant an ad
ditional 30° for a total award of 75°y for 50% loss of the left
forearm.
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requested the Board to exercise its own motion 
jurisdiction and reopen his clii~. It did this by an order 
dated December 7, 1978. Claimant had·undergone further surgery 
on Oct~ber 17, 1978 and on October 30, 1978 Dr. Dunn indicated 
claimant could return to work. 

On February 6, 1979 the Fund requested a determination 
of claimant's present disability. The Evaluation Division of 
the Workers' Compensation Department recommends that claimant 
be granted only additional time loss benefits from October 16, 
1978 thrdugh October 30, 1978, less any time worked. 

' The Board concurs in this recommendation. 

ORDER 
'\., 

ciaimant is hereby granted compensation for temporary 
total disability from October 16, 1978 through October 30, 
1978, less time worked. 

Claimant'~ ~ttorn~y has already been granted a reasonable 
attorney.'s fee by the Own Motion Order of December 7, i~,a. 

I 

CLAIM NO. D53-13S~i7°4- . MARCH 1 197 , 9 
,. 

FLORENC;E GAIL McCOMB, CLAIMANT 
Harbison, Kellington, & Krack, Claimant's Atty. 
Collins~ Velure & Heysell, Defense Attys. 
Own Motion Order 

,on.April 18, 1978 the Board received a request from 
claimant to reopen her claim for a compensable injury suf
fered on April 4, 1970, while working as a grocery clerk for 
Bazar, )nc. Her claim was closed initially on May 15, 1972 

•with ari award of compensation equal to 64° for 20%. unscheduled 
iow back disability. Claimant's aggravation rights expired 
on May.15, 1977 and claimant requested the Board to exercise 
its owri motion jurisdiction pur~uant to ORS 656.278 and grant 
her further relief . 

. On April 26, 1978 Employers Insurance of Wausau had re
fused 6laimant's request to reopen her claim on the grounds 
that her aggravation period had expired. On May 4, 1978 .it 
advised the Board that· it was opposing the request for own 
motion·relief based upon certain comments made by Dr. Peter
son in his reports and also a written statement obtained from 
claimant by its claim representative on March 20, 1978. 
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Cl'aimant requested the Board to exercise its own motion
jurisdiction and reopen his claim. It did this by an order
dated December 1, 1978. Claimant had undergone further surgery
on October 17, 1978 and on October 30, 1978 Dr. Dunn indicated-
claimant could return to work.

On February 6, 1979 the Fund requested a determination
of claimant's present disability. The  valuation Division of.
the Workers ' Compensation Departm.ent recommends that claimant
be granted only additional time loss benefits from October 16,
1978 through October 30, 1978, less any time worked.

The Board concurs in this recommendation.
ORD R

\Claimant is hereby granted compensation for temporary
total disability from October 16, 1978 through October 30,
1978, less time worked.

■ Gldimdnt'5 attorney has already been granted a reasonable
attorney-'s fee by the Own Motion Order of December 7, 1578.

CLAIM NO. D53-1352’7'4‘ MARCH 1, 1979
FLORlilNC GAIL McCOMB, CLAIMANT
Harbison, Kellington, & Krack, Claimant's Atty.
Collins, Velure & Heysell, Defense Attys,
Own Motion Order

,On April 18, 1978 the Board received a request from
claimant to reopen her claim for a compensable injury suf
fered on April 4 , 1970'while working as a grocery clerk for
Bazar, ’inc. Her claim was closed initially on May 15, 1972
with an award of compensation equal to 64° for 20%. unscheduled
low back disability. Claimant's aggravation rights expired
on May.15, 1977 and claimant requested the Board to exercise
its own motion jurisdiction pursuant to ORS 656.278 and grant
her further relief.

•On April 26, 1978  mployers Insurance of Wausau had re
fused claimant's request to reopen her claim on the grounds
that her aggravation period had expired. On May 4, 1978.it
advised the Board that-it was opposing the request for own
motion'relief based upon certain comments made by Dr. Peter
son in his reports and also a written statement obtained from
claimant by its claim representative on March 20, 1978.
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Board did not, at that time, have sufficient evi
dence upon which to make a deter~ination of the validity of 
the clafmant's request and, therefore, referred the request 
to its Hearings Division by an own motion order dated June 
30, 1978. 

_ ---~------·--· _______ Qn _Q_cj:.ober J __ Q_, ._1_978 _a __ hec1ring was held before Referee 
J. Wallace Fitzgerald; the main i~sue to be determined was~--
whether claimant's conditi6n had worsened since Ma~ch 27, 
1974, the date of the last arrangement or award of compensa
tion and, if so, was such worsening attributable to her in
dustrial injury sustained on April 4, 1970. 

On February 21, 1979 the Referee submitted to the 
Board a transcript of the proceedings together with his rec
ow111endation that the Board reopen the claim pursuant to its 
authority granted by ORS 656.278. 

The Board, after de novo review of the transcript of 
the proceedings, accepts and adopts as its own the recommen
dation of the Referee, a copy of which is attached hereto 
and, by this reference, made a part hereof. 

ORDER 

Claimant's claim for an industrial injury sustained on 
April 4, 1970 is hereby remanded to the employer, Bazar, Inc., 
and its carrier, Employers Insurance of Wausau, to be accepted 
and £or the payment of compensation, as provided by law, com
mencing on the date claimant was hospitalized in March 1978, 
and until the claim is closed pursuant to the provisions of 
ORS 656.278. 

Claimant's attorney is awarded as a reasonable attorney's 
fee for securing own motion relief for claimant a sum equal to 
25% of the compensation which claimant shall receive as a result 
of this order for temporary total disability, payable out of 
said compensation as paid, not to exceed a maximum of $500. 

WCB CASE NO. 78-9034 

GLENNA SMITH, CLAIMANT 
Corey, Byler & Rew, Claimant's Attys. 
SAIF, Legal Services, Defense Attys. 
Souther, Spaulding, Kinsey, Williamson 

~Schwabe, Employer's Attys. 
·awn Motion Order Referred For H~aring 

-490-

MARCH 1, 1979 

The Board did not, at that time, have sufficient evi
dence upon which to make a determination of the validity of
the claimant's request and, therefore, referred the request
to its Hearings Division by an own motion order dated June
30, 1978.
______On _0ctober -.10., ._1978 a hearing was held before Referee

J. Wallace Fitzgerald; the main issue to be determined was-,
whether claimant's condition had worsened since March 27,
1974, the date of the last arrangement or award of compensa
tion and, if so, was such worsening attributable to her in
dustrial injury sustained on April 4, 1970.

On February 21, 1979 the Referee submitted to the
Board a transcript of the proceedings together v;ith his rec
ommendation that the Board reopen the claim pursuant to its
authority granted by ORS 656.278.

The Board, after de novo review of the transcript of
the proceedings, accepts and adopts as its own the recommen
dation of the Referee, a copy of which is attached hereto
and, by this reference, made a part hereof.

ORD R
Claimant’s claim for an industrial injury sustained on

April 4, 1970 is hereby remanded to the employer, Bazar, Inc.,
and its carrier.  mployers Insurance of Wausau, to be accepted
and for the payment of compensation, as provided by law, com
mencing on the date claimant was hospitalized in March 1978,
and until the claim is closed pursuant to the provisions of
ORS 656.278.

Claimant's attorney is awarded as a reasonable attorney’s
fee for securing own motion relief for claimant a sum equal to
25% of the compensation which claimant shall receive as a result
of this order for temporary total disability, payable out of
said compensation as paid, not to exceed a maximum of $500,

WCB CAS NO. 78-9034
GL NNA SMITH, CLAIMANT
Corey, Byler & Rew, Claimant’s Attys.
SAIF, Legal Services, Defense Attys.
Souther, Spaulding, Kinsey, Williamson
S'Schwabe,  mployer's Attys.

Own Motion Order Referred For Hearing
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Orr January 26, 1979 claimarit, by and through her attor
ney, requested the Board to exercise its own motion jurisdic
tion and ·reopen her claim for an injury sustained on February 
14, 1972.' Claimant's aggravation rights have expired. In sup
port of her request claimant enclosed several medical reports 
from Dr. Donald D. Smith and a portion of the hospital record 
from St. Anthony Hospital. 

Dr. Smith indicated that on July 28, 1972 he perfor_med 
a fusion; L4-5, to the sacrum. No further medical reports were 
submitted until Dr. Smith 1 s October 13, 1978 report which ·found 
th~t claimant 1 s back became acute on October 3, 1978 as a resul~ 

of some heavy lifting and a great d~al 6f b~nding on h@r job, 

On January 5, 1979 Dr. Smith indicated that the lifting 
claimant was doing on her job was not sufficient to injure the 
fusion of her lower back, Hefel~ that the fusion had not 

·healed solidly and at gresent there was-a definite non-union 
of the fusion. He opined that the lifting may have aggravated 
the area of the non-union but was not the cause of the non
union itself. 

On February 15, 1979 the Board advised the Fund of claim
ant's r~quest and asked it to advise the Board within 20 days of 
its pos~tion. On February 21, 1979 the Fund replied, stating 
that it felt claimant's present back condition was a.result of 
an incident on October 3, 1978 while in the employ of Prowler 
Industr~es whose carrier is Employee Benefits Insurance Company. 
Because;that claim had been denied and a hearing had been re
quested'(WCB Case No. 78-9034), the Fund asked that claimant's 
request:for own motion relief be consolidated with the denied 
claim and the two issues heard at the same time. 

' 

The Board, after fully considering the evidence before 
it, finds it is not sufficient for it to determine the merits 
of claimant 1 s request for own motion relief, therefore, the 
request is referred to the Hearings Division with instructions 
to hold a hearing and take evidence on the issue of whether 
claimant has aggravated .his 1972 injury or suffered a new in
jury as the result of the incident of October 3, 1978. 

Upon conclusion of the hearing, if the Referee finds 
claimant has suffered an aggravation of the 1972 injury, he 
shall cause a transcript of the proceeding to be prepared and 
submitted to the Board with his recommendations and dismiss 
the request for hearing in the denied claim. If the Referee 
finds claimant suffered a new injury he shall recommend the 
request for own motion relief be denied and shall enfer his 
order based upon his findings and conclusion relating thereto, 
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On' January 26, 1979 claimant, by and through her attor
ney, requested the Board to exercise its own motion jurisdic
tion and 'reopen her claim for an injury sustained on February
14, 1972.’ Claimant's aggravation rights have expired. In sup
port of her request claimant enclosed several medical reports
from Dr. Donald D. Smith and a portion of the hospital record
from St. Anthony Hospital.

Dr. Smith indicated that on July 28, 1972 he performed
a fusion, L4-5, to the sacrum. No further medical reports were
submitted until Dr. Smith's October 13, 1978 report which found
tji^t claimant's back becamie acute on October 3, 1978 as a result
of some heavy lifting and a great deal 6f founding OH h^I jobi

Oh January 5, 1979 Dr. Smith indicated that the lifting
claimant was doing on her job was not sufficient to injure the
fusion of her lower back. He felt that the fusion had, not
healed solidly and at present there was a definite non-union
of the fusion. He opined that the lifting may have aggravated
the area of the non-union but was not the cause of the non
union itself.

On February 15, 1979 the Board advised the Fund of claim
ant's request and asked it to advise the Board within 20 days of
its posi'tion. On February 21, 1979 the Fund replied, stating
that it felt claimant's present back condition was a result of
an incident on October 3, 19 78 while in the employ of Prov/ler
Industries whose carrier is  mployee Benefits Insurance Company.
Because ;that claim had been denied and a hearing had been re
quested (WCB Case No. 78-9034), the Fund asked that claimant's
request'for own motion relief be consolidated with the denied
claim and the two issues heard at the same time.

The Board, after fully considering the evidence before
it, finds it is not sufficient for it to determine the merits
of claimant's request for own motion relief, therefore, the
request is referred to the Hearings Division with instructions
to hold a hearing and take evidence on the issue of whether
claimant has aggravated ,his 1972 injury or suffered a new in
jury as the result of the incident of October 3, 1978.

Upon conclusion of the hearing, if the Referee finds
claimant has suffered an aggravation of the 1972 injury, he
shall cause a transcript of the proceeding to be prepared and
submitted to the Board with his recommendations and dismiss
the request for hearing in the denied claim. If the Referee
finds claimant suffered a new injury he shall recommend the
request for own motion relief be denied and shall enter his
order based upon his findings and conclusion relating thereto.
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CASE NO. 78-2056 

BETTY ANDERSON, CLAIMANT 
Pozzi, Wilson, Atchison, Kahn & O'Leary, 

Claimant's Attys. 
Jones, Lang, Klein, Wolf & Smith 

Defense Attys. 
Request For Review by Claimant 

MARCH 2, 1979 

Reviewed by Board Members Wilson and Phillips. 

Claimant seeks review by the Board of the Referee's 
order which set aside the Third Determination Ordei dated-Jan
uary 24, 1978 and affirmed the defe~dant-employer's denial of 
claimant's claim -for aggravation. 

Claimant, at the time of her injury on June 3, 1974, 
was a 48-year-old nurse's aide. She injured her·left wrist while 
turning a patient encased in a body cast. Although the injury 
was to the wrist, the pain.concentrated in claimant's left thumb. 
Clairriant' s_ cl aim· was initially closed by a Determination Order 
dated.March 21, 1975 whereby tlaimant was awarded 7.5°. for 5% 
loss of her left forearm. 

On May 21, 1975 Dr. Grahu.m performed an implant arthro
plasty at the carpal-metacarpal joint of the claimant's left 
thumb and in November 1975 stated that claimant's condition was 
medically stationary and.the cl?irn could be closed. 

On Janua.ry .15, 19 76 tl:e Second Determination Order 
awarded claimant an additional 15° for 10% loss of the left fore
arm and on September 2, 1976 a stipulation was approved which 

-· __________ awarded ___ claimant an_ a~1ditionaJ,_, 7. 5? for 5% loss of her left ___ :t:_9r_e_:- __ .. _ 
arm, giving claimant a total of 30° for. 2..,0% loss of the left 
fore arm. 

The issues before the Referee.were whether or not claim
ant I s condition had· become aggravated subsequent to September 2, 
1976; whether claimant needed furthe!." medical care and treatment 
and compensation for temporary total. disability; the extent of 
claimant's permanent disability; ~e~Jlties and attorney's.fees 
for failure to pay compensa~ion for temporary total disability 
when the claim was last reope~ed; 1nd whether or not claimant 
was vocationally handicapped.· 

In September 1977 claimant again saw Dr. 'Graham and 
the claim was reopened II for medical only" .and she was referred 
to Dr. Reimer for a neurological consultation. Dr. Reimer 
was unable to find a neurologic.al· answer for her continued 
complaints. In November 19 _7 7 Dr. Graham stated the claim 
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B TTY AND RSON, CLAIMANT
Pozzi, Wilson, Atchison, Kahn & O’Leary,
Claimant's Attys.

Jones, Lang, Klein, Wolf & Smith
Defense Attys.

Request For Review by Claimant
Reviewed by Board Members Wilson and Phillips.
Claimant seeks review by the Board of the Referee's

order v;hich set aside the Third Determination Order dated- Jan
uary 24, 1978 and affirmed the defendant-employer's denial of
claimant's claim 'for aggravation.

Claimant, at the time of her injury on June 3, 1974,
was a 48-year-old nurse's aide. She injured her’left wrist v/hile
turning a patient encased in a body cast. Although the injury
was to the wrist, the pain,concentrated in claimant's left thumb.
Claimant's claim was initially closed by a Determination Order
dated March 21, 1975 whereby claimant was awarded 7.5° for 5%
loss of her left forearm.

On May 21, 1975 Dr. Graham performed an implant arthro
plasty at the carpal-metacafpa]. joint of the claimant's left
thumb and in'November 1975 stated that claimant's condition was
medically stationary and .the claim could be closed.

On January.15, 1976 the Second Determination Order

WCB CAS NO. 78-2056 MARCH 2, 1979

awarded claimant an additional 15° for 10%
arm and on September 2, 19 76 a stipul^ition
awarde,d_..claimant an.,additional,.7.5f for 5%
arm, giving claimant a total of 30° for 2J3-
forearm.

loss of the left fore-
was approved which
loss of her left fore-

i loss of the left

The issues before the Referee -were whether or not claim.-
ant's condition had become aggravated subsequent to September 2,
1976; whether claimant needed further medical .care and treatment
and compensation for temporary total disability; the extent of
claimant's permanent disability; penalties and attorney *s.fees
for failure to pay compensation for temporary total disability
when the claim was last reopened; and whether or not claimant
was vocationally handicapped.'

In September 1977 claimant again saw Dr.‘Graham and
the claim was reopened "for m.edical only" and she was referred
to Dr. Reimer for a neurological consultation. Dr. Reimer
was unable to find a neurological answer for her continued
complaints. In November 1977 Dr. Graham stated the claim

-492-
#



         
          

      
         

         
        
       

       
         

          
          

        
           
         
          
           

           
           

          
        

         
          

             
           
          
           

        
          

         
        

         
       

         
          

      
         
 

         
         

          

be: closed. The following month claimant was examined 
by Dr. Rosenbaum who found no evidence of arthritis and 
agreed that claimant's condition was medically stationary. 
The clai~ was-then closed by a Third De~ermination Order 
mailed January 24, 1978 which granted claimant no compensation 
for tempqrary total disability or permanent partial disability 
in excess of the awards previously granted claimant. 

The Referee found that ORS-656.245 provided for fur
nishing claimant medical care and treatment and if such treat
ment did'not require payment to claimant of compensation for 
temporary total disability the claim did not have to be re
openec .. :There was no evidence tl1at claimant's medical treat
ment whi9h she received affected her ability to work while she 
was being examined and/or treated. He found no objective med
ical evidence of any change in the objective medical findings 
since December 31, 1975 and no doctor had stated that there 
had been;any change in her ability to.work since that date. 
Because the claim had not actually been reopened it was not 
required:to be closed pursuant to the provisions of ORS 656. 
268, the~efore, the Third Determ{nation Order was a nullity. 

. -
'Dr.Ellerbrock,· who saw claimant after the issuance 

of the:: Third Determination Order, was of the impression that 
claimant(was injured on June 3, 1974 by a crush injury to the 
left hand and thumb causing bone chips. The Referee did not 
accord any weight to Dr. Ellerbrooks' report because it was 
based upSn an inaccurate history given to him by the claimant. 
The other doctors who treated claimant regularly indicated 
there wa:s no need. for further medical treatment nor was there 
anything which would require claimant to lose time from work. 

The Referee concluded that without Dr. Ellerbrook's 
report, ,there was no basis for claimant's claim for.aggrava
tion and the denial thereof should be affirmed. 

There was no evidence offered on the issues of penal
ti~s and attorney's fees nor was there any evidence that 
claimant reapplied for vocational rehabilitation after Jan
uary 24, 1978 or that vocational rehabilitation had been re
fuseci. claimant. 

The Board, on de novo review, concurs in the conclu
sions reached by the Referee and would affirm his order. 

ORDER 

The order of the Referee, dated July 18, 1978, is af- · 
firmed. 
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should be' closed. The following month claimant was examined
by Dr, Rosenbaum who found no evidence of arthritis and
agreed that claimant's condition was medically stationary.
The claim was'-then closed by a Third Determination Order
mailed January 24, 1978 which granted claimant no compensation
for temporary total disability or permanent partial disability
in excess of the awards previously granted claimant.

The Referee found that ORS-656.245 provided for fur
nishing claimant medical care and treatment and if such treat
ment did 'not require payment to claimant of compensation for
temiporary total disability the claim did not have to be re
opened. ;There was no evidence that claimant's medical treat
ment which she received affected her ability to work while she
was being examined and/or treated. He found no objective med
ical evidence of any change in the objective medical findings
since December 31, 1975 and no doctor had stated that there
had be!©n|any change in her ability to work since that date.
Because the claim had not actually been reopened it v;as not
required!to be closed pursuant to the provisions of ORS 656.
268, therefore, the Third Determination Order was a nullity.

Dr.  llerbrook,' who saw claimant after the issuance
of the Third Determination Order, was of the impression that
claimant; was injured on June 3, 1974 by a crush injury to the
left hand and thumb causing bone chips. The Referee did not
accord any weight to Dr.  llerbrooks' report because it was
based upon an inaccurate history given to him by the claimant.
The other doctors who treated claimant regularly indicated
there was no need,for further medical treatment nor was there
anything which v/ould require claimant to lose time froiii v7ork.

The Referee concluded that without Dr.  llerbrook's
report, ,there was no basis for claimant's claim for aggrava
tion and the denial thereof should be affirmed.

The,re was no evidence offered on the issues of penal
ties and attorney's fees nor was there any evidence that
claimant reapplied for vocational rehabilitation after Jan
uary 24, 1978 or that vocational rehabilitation had been re
fused claimant.

The Board, on de novo reviev;, concurs in the conclu
sions reached by the Referee and would affirm his order,

ORD R
The order of the Referee, dated July 18, 1978, is af

firmed.
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CASE NO. 76-1214 

JANICE BAKER, CLAIMANT 
Souther, Spaulding, Kinsey, Williamson 

& Schwabe, Defense Attys. 
Request for Review by Claimant 

MARCH 2, 1979 

Reviewed by Board Members \·hlson and Phillips. 

Claiman~ seeks 9oard rev~ew of lhe ~eferee 1s orJer 
which _affirmed the May 8, 1978 Determination Order whereby 
she was qrai:ted compensc:. tion equal to 32 ° for 10% unscheduled 
( left shoulder) permanent partial disability. This Detcnnin
a£ion Order confirmed a prior award of 22.5° for 15% ioss of 
the left leg givGn by a Determination Order dated March 5, 
1976. 

Claima~t sustained 2 compensable left leg and left 
shoulder injury on March 4, 1975 when she fell from a small 
stool while working as a file clerk for Safeco Insurance Com
pany. Claimant continued working for only a short time after 
the i:-ijury. 

Claimant has bee~ s~en by several doctors, principally 
by •Dr. Waldram who mc1ni.pulated her shoulder under anesthesia 
on July 24, 19 76. He found marked improvement and indicated 
she could return to her regular employment in Septenilier 1976. 

The Orthopa6dic Consultants examined claimant on Dec
enilier 1, 197£ and found ~ontusion of· the left shoulder a6d 
left knee, by history, calc{fic tGndinitis in the left shoulder, 
zi.dhesi ve can.sulitis 0£: t:.he left .shoulder by history, lumbo
dorsal strain, chondromalaci.:i. of lhe patella (mild)·, and func
tional overlay. They found her condition stationary and indi
cated she could return to her regular job without li.rnitations. 
The total loss of function in cl~imilnt's lumbo-dorsal spine 
due to the injury was minjmal, loss of function in the left 
shoulder due to the injury was mildly moderate and loss of 
function of the left knee-due to the injury was minimal. 

Dr. Quan, a psychiatrist, diagnosed psychophysioloqic 
musculo-skeletal disorder, ~ild, after an examihation.on -
April 8, 1977. He indicated her disability was nothing more 
than exccssivCc preoccupation with her arm and knee. 

Dr. Waldram found claimant medically stationary on 
Mdrch 22·, 1978. He placed limitations on overhead work with 
he~ left sho~lder and felt ~he could not repetitively lift 
weigh ts he 2, vier than 2 5 pou.nds ~ He; found some pa tel J.ofemora l 
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WCB CAS NO. 76-1214 flARCH 2, 1979
JANIC BAK R, CLAIMANT
Souther, Spaulding, Kinsey, Williamson

& Schwabe, Defense Attys.
Request for Review by Claimant

Reviewed by Board Meirbers Wilson and Phillips 

Claimant seeks Board review of the P eferee's order
which affirmed the May 8, 1978 Determination Order whereby
she was granted compensation equal to 32° for 10% unscheduled
{left shoulder) permanent partial disability This Determin
ation Order confirmed a prior av/ard of 22 5° for 15% loss of
the left leg given by a Determination Order dated March 5,
1976 

Claimant sustained a compensable left leg and left
shoulder injury on March 4 , 1975 v/hen she fell from a small
stool while working as a file clerk for Safeco Insurance Com
pany Claimant continued working for only a short time after
the injury 

Claimant has been seen by several doctors, principally
by -Dr Waldram who manipulated her shoulder under anesthesia
on July 24 , 1976  Ke fourid marked improvement and indicated
she could return to her regular employment in September 1976 

The Orthopaedic Consultants examined claimant on Dec-
en±>er 1, 1976 and found contusion of the left shoulder and
left knee, by history, calcific tendinitis in the left shoulder,
adhesive capsulitis of the left shoulder by history, lumbo-
dorsal strain, chondromalacia of the patella (mild), and func
tional overlay They found her condition stationary and indi
cated she could return to her regular job without limitations 
The total loss of function in claimant's lumbo-dorsal spine
due to the injury was mini mal, loss of function in the left
shoulder due to the injury v;as mildly moderate and loss of
function of the left knee due to the injury was minimal 

Dr Quan, a psychiatrist, diagnosed psychophysiologic
musculo-ske] etal disorder, mild, after an exami nation on
April 8, 1977 He indicated her disability was nothing more
than excessive preoccupation v/ith her arm and knee 

m

Dr Waldram found claimant medically stationary on
March 22', 1978 He placed limitations on overhead work with
her left shoulder and felt she could not repetitively lift
weights heavier than 25 pounds He found some patellofemora1
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cre~itation and mild chondiomalacia in her knee and suggested 
she not do prolonged walking on ·cement or do any extensive 
clim.bing1• 

On Ma~; a·, 1978'~·a Deterrnination'"0rder gran,ted claimant 
compensation equal to 32° for 10% unscheduled left shoulder 
disability. It did not disturb the prior award for the left 
leg. 

I 
Dr. Waldram and the vocationai rehabilitation counselor 

who worked with claimant in 1978 agreed that claimant was not 
motivated to return to work. She seemed convinced in her own 
mi~d th4t her disability was too great for her to perform any 
job. Dr. Waldram denied this and the vocational rehabilitation 
counse16r found her qualified for numerous jobs. 

Clairn;;mt h'as a high school education and tests indicate 
superior intellig~nce and.reading ability. She is well quali
fied fat clerical work and her doctors find no physical reason 
which w9uld preclude her from doing suc6 work. Claimant worked 
for Montgomery \\7ard in 1946 and 194 7 and then ceased working 
and devoted the next 30 years to raising her family~ She had 
done clerical work for anothE:!r company before going to work 
at- Safeco. -

' I 

I . . I ' I. t d 'I'he Referee found claimant's complaints were no-c ~uppor Q 
by the inedical re-oorts anc1 he concludE":d that until claima.nt 
made a :significant at tempt to return to work he could nol ade-· 
quately1 estimate her loss of- wage earning capacity. He accord
ingly a;tfirmed the May 8, 1978 _Determination Order.· 

The Board, after de novo review, agrees ~ith the findings 
arid conclusion of the Referee. 

ORDER 

'l'h(~ ord0r of the Referee, dated Septemb2r 25, 1978, is 
c1£f.irmed. 

' 
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cirepitation and mild chondromalacia in her knee and suggested
she not do prolonged walking on -cement or do any extensive
climbing,.

On May 8', 1978'*a Determination "Order granted claimant
coiripensation equal to 32° for 103 unscheduled left shoulder
disability. It did not disturb the prior av;ard for the left
leg.

Dr. Waldram and the vocational rehabilitation counselor
who worked with claimant in 1978 agreed that claimant v/as not
motivated to return to work. She seemed convinced in her ov;n
mind that her disability was too great for her to perform any
job. Dr. Waldram denied this and the vocational rehabilitation
counselor found her qualified for numerous jobs.

Claimant has a high school education and tests indicate
superior intelligence and reading ability. She is well quali-
fied for clerical v;ork and her doctors find no physical reason
v;hich would preclude her from doing such work. Claimant v/orked
for Montgomery Ward in 1946 and 1947 and then ceased working
and devoted the next 30 years to raising her family. She had
done clerical work for another company before going to work
at Safeco.

The Referee found claimant's complaints v/ere not SUPpORtQCl
by the medical reports and he concluded that until claimant
made a significant attempt to return to work he could not ade
quately] estimate her loss of v/age earning capacity. He accord
ingly affirmed the May 8, 1978 Determination Order.-

The Board, after de novo reviev/, agrees with the findings
and conclusion of the Referee.

i ' ORDER

The order of the Referee, dated September 25, 1978, is
affirmed.

-495-



      
            

          
           

       
          
         

         
             

           
            
            
         
         
           
          

 
         

           
        

          
         

          
     

           
          

           
         
           

         
             

            
          

           
    

      
  
     
     
    

CASE NO. 78-790 

NORMAN BISSONNETTE, CLAIMANT 
Doblie, Bischoff & Murray, Claimant's Attys. 
Collins, Velure & Heysell, Defense Attvs.-
Request for Review by Employer ~ 

MARCH 2, 1979 

Reviewed by Board Members Wilson and Phillips. 

The employer seeks review by the Board of the order of. 
the Referee which fou.i'"1d claimant to be permanently and totally 
disabled from and after January 26, 1978 and allowed the employer 
to offset permanent partial disability compensation paid subse
quent to January _26, 1978 against the compensation for permanent 
total <lisability directed payabl~ by him for the corresponding 
period. 

Claimant suffered a compensable injury .to his back on 
November 29, 1976. He was seen by Dr. Woolpert on March 1, 1977 
and on March 31 Dr. Woolpert repoited that claimant had been work
ing since the first of March although he did not feel that claim
ant was doing any heavy lifting or severe bending. At that time 
Dr. Woolpert felt that claimant was medically ~tationary.and that 
no further treatment was indicated. ·claimant was, at that time, 
53 years old, therefore, Dr. Woolpert did not believe that sur
gery should be done. He diagnosed back strai~ with underlying 
degenerative changes. 

The claim w~s first closed by a Determination Order 
which granted claimant an award·of 32° for 10% unscheduled low 

--bac1-:--di-s-abi-li-ty; -A·fte::.--a lie&r-ins, a Referee, on August 25, ---1977., 
increased the award to 80° for 25% unscheduled disability. In 
that order, that Referee,· according to the present Referee, 
elaborated in detail his findings and the present Refere~ quoted 
substantially from them in his order. 

Suffice it to say that at the time of claimant's first 
hearing, he had been regularly employed as a barker operator 
at Round Prairie Lumber Company. He had also worked for Rose
burg Lumber Company, the present ernployer, while Round Pru.irie 
was being rebuilt after a fire. At the present hearing, the 

evide~ce indicated that claimant had returned to part time 
work with Round Prairie in November 1976 and to full time work 
in January 1977. He returned to his former job as a barker 
operator the following month and continued to work without time 
loss except for an unrelated illness, until the day after· Labor 
Day in 1977. 

-496- --

Reviewed by Board Members Wilson and Phillips.
The employer seeks review by the Board of the order of -

the Referee which found claimant to be permanently and totally
disabled from and after January 26, 1978 and allowed the employer
to offset permanent partial disability compensation paid subse
quent to January 26, 1978 against the compensation for permanent
total disability directed payable by him for the corresponding
period.

Claimant suffered a compensable injury -to his back on
November 29, 1976. He was seen by Dr. Woolpert on March 1, 1977
and on March 31 Dr. Woolpert rei^ofted that claimant had been work
ing since the first of March although he did not feel that claim
ant v;as doing any heavy lifting or severe bending. At that time
Dr. Woolpert felt that claimant was medically stationary.and that
no further treatment was indicated Claimant was, at that time,
53 years old, therefore, Dr. Woolpert did not believe that sur-
gery should be done. He diagnosed back strain with underlying
degenerative changes.

The claim was first closed by a Determination Order
V7hich granted claimant an award of 32° for 10% unscheduled low

•-back—di-sabi-l-ity-. -A-fter-a hearing, a Referee, on August 25,-1-977.,
increased the award to 80° for 25% unscheduled disability. In
that order, that Referee, according to the present Referee,
elaborated in detail his findings and the present Referee quoted
substantially from them in his order.

Suffice it to say that at the time of claimant's first
hearing, he had been regularly employed as a barker operator
at Round Prairie Lumber Company. He had also worked for Rose-
burg Lumber Company, the present employer, while Round Prairie
was being rebuilt after a fire. At the present hearing, the
evidence indicated that claimant had returned to part time
v;ork with Round Prairie in November 19 76 and to full time v;ork
in January 1977. He returned to his former job as a barker
operator the following month and continued to work without time
loss except for an unrelated illness, until the day after' Labor
Day in 1977. . .

WCB CAS NO. 78-790 MARCH 2, 1979
NORMAN BISSONN TT , CLAIMANT
Doblie, Bischoff & Murray, Claimant's Attys,
Collins, Velure & Heysell, Defense Attys.'
Request for Reviev; by  mployer

m
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Claimant testified that while !l.e was working his back 
kept getting worse and dhring the Labor Day weekend he squatted 
and his back "went out". Claimant did return to work the· Tues
day following Labor Day, but the next day was seen by Dr. Wool
pert who hospitalized him and placed him in traction. Claimant 
has not ieturned to work since that time. 

1Claimant testified he courd h6t ~Qturn to his barker 
job beca0se his back was too sore and that the twisting and 
turrting involved in the job exacerbated the pain. The job of 
a barker operator involves operating the levers, pedals and 
buttons used on the job which is relatively non-strenuous.but 
does involve .physic~)-,_~ffort in unplugging jam.rr.ed material when 
log-s' are: moved down the conveyor. · · 

Claimant testified that for the most part he spent his 
working time sitting in a chair operating the buttons, levers 
and foot 1 pedals. There was testimony that new equipment had 
been installed which eliminated the need for physical work by 
the barker opera tor. There was also evidence that dur.ing claim
ant's period of work from january 1977 to Labor Day weekend of 
that year that a co-worker had taken over the function of break
ing u~ the log jams for him on the conveyor a~d with this h~lp 
claimant" was able to stay in the cab most of the time. 

Claimant testified that he could not walk for more than 
a block nor stand for more than 20 or 30 minutes nor sit for 
more than an hour without exacerbation of his back problems. He 
has not attempted to seek any employment since he left his job 
as a barker operator and knows of no work which he feels he is 
competent to handle physically which is consistent with his 
work experience which has been J.imited to unskilJ.ed or semi
skilled1labor. 

A film shown in an attem?t to discredit claimant's 
testimony did not impress the Refere<2. It showed claimant walk
ing at a quite moderate pace with a rather awkward gait and son~ 
limping; it did not show claimant doi.ng anything which required 
extreme exertion on his part. The most strenuous activity por
trayed was sweeping out the floor and dusting the inside of a 
pickup truck. 

Dr. Woolpert had in February 1978 ·expressed his opin
ion ihai claimant was physically unable to return to his job 
as a barker operator. The Referee found that that job was 
probably the easiest job in the mill available to claimant. 
Taking this into consideration together with the evaluation 
made by•Dr. Acker, a psychologist with professional exper~ise 
in evaluating the employability cif injured workers, which in-
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Claimant testified that while he was working his back
kept getting worse and during the Labor Day weekend he squatted
and his back "went out". Claimant did return to work the- Tues
day foliov/ing Labor Day, but the next day was seen by Dr. Wool-
pert who hospitalized him and placed him in traction. Claimant
has not returned to v7ork since that time,

‘Claimant testified Ke coulM hfit tO hiS bSlKCI
job because his back was too sore and that the twisting and
turning involved in the job exacerbated the pain. The job of
a barker operator involves operating the levers, pedals and
buttons used on the job which is relatively non-strenuous butdoes involve .physical ^_effort in unplugging jamrr.ed material when
logs'are!moved down the conveyor.

Claimant testified that for the- most part he spent his
working time sitting in a chair operating the buttons, levers
and footi pedals. There was testimony that nev; equipm^ent had
been installed which eliminated the need for physical work by
the barker operator. There was also evidence that during claim
ant's period of work from January 1977 to Labor Day weekend of
that year that a co-v/orker had taken over the function of break
ing up the log jams for him on the conveyor and with this help
claimant' was able to stay in the cab most of the time.

Claimiant testified that he could not walk for more than
a block nor stand for more than 20 or 30 minutes nor sit for
more than an hour without exacerbation of his back problems. He
has not attempted to seek any employment since he left his job
as a barker operator and knows of no work which he feels he is
competent to handle physically v;hich is consistent with his
work experience which has been limited to unskill.ed or semi
skilled ' labor.

A film shown in an attempt to discredit claimant's
testimony did not impress the Referee. It showed claimant walk
ing at a quite moderate pace with a rather awkward gait and some
limping; it did not show claimant doing anything which required
extreme exertion on his part. The most strenuous activity por
trayed was sweeping out the floor and dusting the inside of a
pickup truck.

Dr. Woolpert had in February 1978 expressed his opin
ion that claimant was physically unable to return to his job
as a barker operator. The Referee found that that job was
probably the easiest job in the mill available to claimant.
Taking this into consideration together with the evaluation
made by'Dr. Acker, a psychologist with professional expertise
in evaluating the employability of injured workers, which in-'
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that claimant was not capable of moving out of the 
pattern of his job experience, the Referee concluded that 

~l~~m~nt WaB no longer capabl@ of p@rforming work which h~ 
had done in the past. The Referee found nothing to indicate 
claimant 1 s lack of motivation to return to work. Claimant 
has had no surgery, however,. that was primarily because of 
clairn.:rnt's age. 

The Referee concluded that the "back strain with un
derlying degenerative changes" diagnosed by Dr. Woolpert in 
his report of March 1977 appeared to be so significantly dis
abling that its effect, when considered together with claim~ 
ant's a§e, educational and social limitations, and restricted 
work experience, to place claimant in the "odd-lot" category. 
The Referee, accordingly, found claimant to be permanently 
and totally disabled. 

The Board, on de nova review, finds that the employer 
came up with a list of, sedentary type jo~s which claimant would 

be able to do in his present physical condition. Evidently, 
the claimant chose not to attempt any of the suggested jobs. 

Consideri~g the medical evidence in its totality, the 
Board concludes that the claimant. has failed to show even under 
the doctrine of the "odd-lot" category that he is, at the pre
sent time, permanently and totally disabled. 

The Board does find that claimant has suffered a sub
stantial loss of wage earning capacity as a result of his indus
trial injury but believes he woulc.1 be adequately compensated 
for this loss by an award of 160° which represents 50% of the 

------------ maximum-·allowab:i.e- by·-s L:.at-..ite· for unscheduled disability. 

ORDER 

The order of the Referee, dated August 14, 1978, is mod-

ified. 

WCB CASE NO. 78-1870 MARCH 2, 1979 

ARTHUR D. BRYAN, CLAIMANT 
Emmons, Kyle, Kropp & Kryger, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant 
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dicated that claimant was not capable of moving out of the
pattern of his job experience, the Referee concluded that
?laiiTisint was no longer capable of porforraing work which hs
had done in the past. The Referee found nothing to indicate
claimant's lack of motivation to return to work. Claimant
has had no surgery, however,, that was primarily because of
claimant's age.

The Referee concluded that the "back strain with un-
derlying degenerative changes" diagnosed by Dr. Woolpert in
his report of March 1977 appeared to be so significantly dis
abling that its effect, when considered together with claim
ant's age, educational and social limitations, and restricted
work experience, to place claimant in the "odd-lot" category.
The Referee, accordingly, found claimant to be permanently
and totally disabled.

The Board, on de novo review, finds that the employer
came up with a list of sedentary jobs which claimant would
be able to do in his present physical condition.  vidently,
the claimant chose not to attempt any of the suggested jobs.

Considering the medical evidence in its totality, the
Board concludes that the claimant has failed to show even under
the doctrine-of the "odd-lot” category that he is, at the pre
sent time, permanently and totally disabled.

The Board does find that claimant has suffered a sub
stantial loss of vjage earning capacity as a result of his indus
trial injury but believes he would be adequately compensated
for this loss by an award of 160° which represents 50% of the
maximum-allowable-by-sLatute- for unscheduled disability. -- •

ORD R

m

m

ified.
The order of the Referee, dated August 14, 1978, is mod-

WCB CAS NO. 78-1870 MARCH 2, 1979
ARTHUR D. BRYAN, CLAIMANT
 mmons, Kyle, Kropp & Kryger, Claimant's Attys,
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

-498-
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Reviewed by Board Members 1vilson and Phillips. 

Claimant seeks Board review of the Referee's order 
which affirmed the February 21, 1978 Determination Order 
whereby he was awarded additional compensation for a total 
award of 67.5° -for 45% loss of the r{ght leg. · 

~he Board, after·ae nova review, affirms and adopts 
th~ Opinion and· Order of the Referee, a copy of which is at
tached hereto and, by this reference, is made a part hereof. 

ORDER 

The order of the Referee, dated October 3, 1978, is 
affirmed. 

WCB CASE NO. 78-1266 
WCB CASE NO. 78-178 

In the Matter of the Compensation of 
-ED BURRIS, CLAIMANT 
And.the 1 Complying Status of 
EVELYN L. CORBIN 
DBA ELCOR CONSTRUCTION, EMPLOYER 
Merten & Saltveit, Claimant'.s Attys. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant 

MARCH 2, 1979 

~eviewed by Board Members Wilson and Mccallister. 

Claimant seeks Board review of the Referee:s order which 
affirmed the Fund 1 s denial of .his claim for an injury allegedly 
suffered on August'22, 1977. 

The Board, after de novo review, affirms_ and adopts the 
Opinion and Order of the Referee, a copy of which is attached 
hereto and, by thi~ reference, is made a part hereof. 

ORDER 

The order of t.h,2 Referee, dated September 14, 1978, is 
affirmed~ 
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Reviewed by Board Mejnbers Wilson and Phillips.
Claimant seeks Board review of the Referee's order

which affirmed the February 21, 1978 Determination Order
whereby he was awarded additional compensation for a total
award of 67.5° for 45% loss of the right leg.

. The Board, after'de novo review, affirms and adopts
the Opinion and' Order of the Referee, a copy of which is at-'
tached hereto and, by this reference, is made a part hereof,

ORD R
The order of the Referee, dated October 3, 1978, is

affirmed.

: WCB CAS NO, 78-1266
WCB CAS NO. 78-178

In the .Matter of the Compensation of
 D BURRIS, CLAIMANT
And the'Complying Status of
 V LYN L. CORBIN
DBA  LCOR CONSTRUCTION,  MPLOY R
Merten & Saltveit, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

MARCH 2, 1979

Reviewed by Board Members Wilson and McCallister.
Claimant seeks Board review of the Referee's order v;hich

affirmed the Fund's denial of ,his claim for an injury allegedly
suffered on August'22, 1977.

The Board, after de novo reviev/, affirms and adopts the
Opinion and Order of the Referee, a copy of which is attached
hereto and, by this reference, is made a part hereof.

ORD R
The order of the Referee, dated September 14, 1978, is

affirmed.

-499-
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WCB CASE NO. 78-740 

ANNA CUNNINGHAM, CLAIMANT 
Paul L. Roes~, Claimant's Atty. 
SAIF, Legal Services, Defense Attv. 
Request for Review by Claimant ·· 

I -

MARCH 2, 1979 

Reviewed by Board Members Phillips and Mccallister. 

I 
Claimant seeks Board review of the Referee's order 

which affirm~d the Fund's denial of her claim for a right 
wrist condition. 

- The I Board, after de nova review, affirms ancl adopts 
the Opinion and Order of the Referee, a copy of which is at
tached heret~ and, by this reference, is made a part hereof. 

ORDER 

The order of the Referee, dated Septernber 8, 1978, is 
affirmed. 

WCB CASE NO. 78-4627 MARCH 2, 1979 

EDWARD D. CUNNINGHAM, CLAI!-1.ANT 
Flaxel, Todd j& Nylander, Claimant '.s Attys. 
Robert F. Wa~berg, Defense Atty. 
Request for Review by Claimant 

Reviewed by Board Members Wilson and Phillips. 

Clailant seeks Board review of the Referee's order which 
dismissed hisJclairn for unreasonable delay and resistance of the 
payment of medical and travel expenses and wage loss. 

The koctrd, after de nova review, affirms and adopts the 
Opinion and o}der of the Referee, a copy of which is attached 
hereto and, b~ this reference, is made a part hereof. 

ORDER 

The 0rder .of the Referee, dated October 20, 1978, is af-
f irmecl. 

-500-
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V?CB CAS NO. 78-740 MARCH 2, 1979
ANNA CUNNINGHAM, CLAIMANT
Paul L. Roess, Claimant's Atty.
SAIF, Legal Services, Defense Attv.
Request for Review by Claimant

Reviewed by Board Men±)ers Phillips and McCallister.

Claimant seeks Board review of the Referee's order
which affirmed the Fund's denial of her clai.m for a right
wrist condition.

The Board, after de novo review, affirms and adopts
the Opinion and Order of the Referee, a copy of which is at
tached hereto and, by this reference, is made a part hereof.

ORD R
The order'of the Referee, dated September 8, 1978, is

affirmed.

WCB CAS NO. 78-4627 JIARCH 2, 1979
 DWARD D, CUNNINGHAM, CLAIMANT
Flaxel, Todd & Nylander, Claimant's Attys.
Robert F. Walberg, Defense Atty,
Request for Review by Claimant

Reviewed by Board Members Wilson and Phillips.
Claimant seeks Board review of the Referee's order whichdismissed his|claim for unreasonable delay and resistance of the

payment of medical and travel expenses and wage loss.
The Board, after de novo reviev/, affirms and adopts the

Opinion and Order of the Referee, a copy of which is attached
hereto and, by this reference, is made a part hereof.

ORD R
The order .of the Referee, dated October 20, 1978, is af

firmed .
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WCB CASE NO. 77-7235 

THOMAS DtAN, CLAIMANT 
Hayes Patrick Lavis, Claimant's Atty. 
SAIF, Legal se·rvices, Defense Atty. 
Request for Review by Claimant 

MARCH 2, 1979 

,I .,, ... . ~ ... - ....... .:; .. ~,,... 
Reviewed by Board Members Phirlips and Mccallister., 

tlaimant seeks Board review of the Referee's order 
which found he was not entitled to time loss benefits from 
September: 9, 1977 to April 14, .1978 or penalties and attor
ney~ fec;;s for unreasonc::ble refusal to pay such time loss. 

The Boaid, after de novo review, afiirms and adopts 
the Opinion and Order of the Referee, a copy of which is at
tached he·reto and, by this reference 1 is .made a part hereof. 

ORDER 

1The order of the Referee, dated August 31, 1978, is 
aff .i.rmed ./ 

I 

.i\:.CB_AGAS:? ·No. 78-4969 
WCB CASE NO. 78-4970 

ROBER'r F;. DREVESKRACHT, CLAIM.ANT 

.... ll1ARCH 2, 1979 

Flaxel, Todd & Nylander, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Reque.st for Review by Claimant 

Reviewed by Board Members Wilson. and Philli.ps. 

Claimant seeks Board review of the Referee's order 
which gra~ted him time loss from June 21, 1978 to July 21, 
1978 on~y. Claimant contends that he is entitled to an in
cr~ased award for permanent partial disability. 

The Board, after de novo review, affirms and adopts 
the Opinion and Order of the Referee, a copy of which is at
tached hereto and, by this reference, is made a part hereof. 

ORDER 

! The order of the Referee, dated October 23, 1978, is 
affirmed. 
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WCB CAS NO. 77-7235 MARCH 2, 1979

Reviev/ed by Board Members Phillips and McCcaliister.
Claimant seeks -Board reviev; of the Referee’s order

which found he was not entitled to time loss benefits from
September; 9, 1977 to April 14,,1978 or penalties and attor
ney fees for unreasonable refusal to pay such time loss.

The Board, after de novo review, affirms and adopts
the Opinion and Order of the Referee, a copy of v^hrch is at
tached hereto and, by this reference, is .made a part hereor.

ORD R

THOMAS D AN, CLAIMANT
Hayes Patrick Lavis, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

9

iThe order of the Referee, dated August 31, 19 78, is
a££irmecl.'

WCB^C^E NO. 78-4 969WCB'caSE no. 78-4970 Z'lARCH 2, 1979

ROB RT F,. DR V SKRACHT, CLAIMANT
Flaxel, Todd & Nylander, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Wilson, and Phillips.
Claimant seeks Board review of the Referee's order

which granted him time loss from June 21, 1978 to July 21,
1978 only. Claimant contends that he is entitled to an in
creased award for permanent partial disability.

The Board, after de novo reviev/, affirms and adopts
the Opinion and Order of the Referee, a copy of which is at
tached hereto and, by this reference, is made a part hereof.

ORD R

affirmed.
The order of the Referee, dated October 23, 1978, is

-501-
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CLAIM NO. GC 239587 

DONALD L. EDWARDS, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Own Motion Determination 

MARCH 2, 1979 

Claimant suffered an onset of severe low back pain on 
October 2, 1969 while working as a highway maintenance man 
for the State Highway Department. His claim was denied by 
the Fund, but, after a hearing~ a R~feree found it to- be com
pensable and remanded it to the Fund. 

Claimant underwent a t~w~~, l~mineQtomy ~t the 14-5 
level on October 13, 1969 and the claim wc.1s closed on September 
16, 1971 with an ~ward equal to 32° for 10% unscheduled low 
back disability and 7° for loss of function of the right foot. 
An Opinion and Order, dated August 31, 1972 increased these 
awards to 64° unscheduled disability and 37-1/2° for the right 
foot. 

In March 1978 cla{mant underwent a myelogram and on April 
4, 1978 a lumbar laminectomy was done which removed a signifi
cant recurrent herniated intervertebral disc. Dr. Martin Jones 
released claimant to light duty with restrictions on May 24, 
1978. He found cla~mant's condition to.be medically stationary 
on.July 5, 1978 and indicated claimant was having no further Q 
problems with the left leg. W 

Claimant's claim was reopened by a Board's Own Motion 
Order dated DP-ccmber 7, 1978 and time loss compensation was 
con@enced on March 21, 1978. 

On February 7, 1979 the Fund requested a determination of 

claimant's present disability. The Evaluation Division of the 
Workers' Compensation Department recommended that claimant be 
granted comp en sa tion for temporary tota 1 disability from rv:arch 
21, 1978 through July 5, 1978, less time worked. 

'I'h2 Board concurs in the recommendation of the Evaluation 
Division. 

ORDER 

claimant is hereby grar: 'c:ed cornpensa t ion for temporary 
total disability from March 21, 1978 through July 5, 1978, less 
time worked. 
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SAIF. CLAIM NO. GC 239587 MARCH 2, 1979
DONALD L.  DWARDS, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Determination

Claimant suffered an onset of severe lov; back pain on
October 2, 1969 while working as a .highway maintenance man
for the State Highway Department. His, claim was denied by
the Fund, but, after a hearing, a Referee found it to- be com
pensable and remanded it to the Fund.

Claimant underwent a lumbar at thS L4"5
level on October 13, 1969 and the claim v;as closed on September
16, 1971 with an award equal to 32® for 10% unscheduled low
back disability and 7° for loss of function of the right foot.
An Opinion and Order, dated August 31, 1972 increased these
awards to 64° unscheduled disability and 37-1/2° for the right
foot.

In March 1978 claimant underwent a myelogram and on April
4, 1978 a lumbar laminectomy was done which removed a signifi
cant recurrent herniated intervertebral disc. Dr. Martin Jones
released claimant to light duty with restrictions on May 24,
1978. He found claimant's condition to.be medically stationary
on.July 5, 1978 and indicated claimant was having no further
problems with the left leg. m

claimant's claim was reopened by a
Order dated December 7, 1978 and time los:
commenced on March 21, 1978.

Board's Ov/n Motion
compensation was

On February 7, 1979 the Fund requested a determination of
claimant's present disability. The  valuation Division of the
Workers' Compensation Department recommended that claimant be
granted compensation for temporary total disability from March
21, 1978 through July 5, 1978, less time worked.

The Board concurs in the recommendation of the Evaluation
Division,

ORDER ■ •■

Claimant is hereby grar;fed compensation for temporary
total disability from March 21, 1978 through July 5, 1978, less
time worked.

-502-
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•· WCB CASE' NO, 77-7014 
WCB CASE NO. 77-7015 

ROBER'I' ERICKSON, CLAIMANT 
Harold W~ Adams, Claimant's Attv. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant 

". MARCH' 2, · 1979 

Re~iewed by Board Members Wilson-a~d Phillips. 

~lalmanl se~k~ ~~vigw by th~ Board of the order Qt ~h~ 
Referee-which affirmec: the Dete:cmination Order of November . 

. 4, 1977 r~lating to an industrial injury stistained on Decem
ber 17 1 1976 and a. Second Determination Order dated May 17, 
1977 relatina to an industrial injury sustained on Aoril 26, 

I ~ , ~ 

1977. Claimant was granted compensation for temporary total 
disabilit~ onfi for th~'l976 injury; the·Second Determination 
Order awarded claimant 32° for 10% unscheduled low back dis
ability f6r the 1977 injury. 

Claimant was working for Wesley Ames, Inc. 1 when he 
suffered an injury to his back on December 17, 1976. His 
claim was accepted and claimant received conservative treat
ment and the claim was-closed by a Determination Order dated 
November .4, 1977 with time loss benefits payable through March 
6, 1977. 

C]aimant was released for regular work and worked for 
approiimdtely two weeks for Ames operating a crane. The job 
enc:.tc(d and claimant .. cormnenced working for Larry Epping Buildin~ 
Company. On April 6, 1977, after claj_mant had been on the jol: 
for two days, he again injured his back when he slipped and 
fell w·hile getti11g do,-.,n· from- the cat he was operating. cla:im-= 
ant agai~ received conservative treatment and his claim was 
clo..:,ed by a Determination Order also issued on November 4, 
19 77 ,.,;•hich only yranted claimcmt compensation for temporary 
tot.o.l dis a bi li ty from l\pril 2 G · through August 2 9 1 19 77. I, 

Second Determination Order on t-iay 17, 1978 re-con:.,,1C?.nced pay
ment for time loss from October 27, 1977 through l\~nil 27, 19· 
and Rwarded claimant 32°. 

C1aimant had pre-existing degenerative arthritis and 
hc1c~ inju:red his back in 1975 unc.ler tht· federal workers' com
pctL~,d:ion system. I-Ie: received no. compensation for permanent 
diso.bili~y as a result of the 1975 injury. 

'l'he l~eferee ~ound cL:iimant had a chronically recurring 
lumbar strain superimposed on degenerative osteoarthritis wit 
some conversion type functional overlay. Claimant had had no 

-503-

# i WCB CAS NO. 77-7014 MARCH'2 1979
WCB CAS NO. 77-7015

ROB RT  RICKSON, CLAIMANTHarold w' Adams, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Wilson-and Phillips.
(Claimant seeks I'SViQW b'/ tllS BOaid Of thC Order tt£ the

Referee-which affirmed the Determination Order of November,
,4, 1977 relating to an industrial injury sustained on Decem
ber 17, 1976 and a- Second Determination Order dated May 17,
1977 relating to an industrial injury sustained on April 26,
1977. Claimant was granted compensation for temporary total
disability only for th'e^‘1976 injury; the'Second' Determination
Order awarded claimant 32° for 10% unscheduled low back dis
ability for the 1977 injury.

Claimant was working for Wesley Ames, Inc,, when he
suffered an injury to his back on December 17, 1976. His
claim was accepted and claimant received conservative treat
ment and the claim was-closed by a Determination Order dated
November ,4, 1977 with time loss benefits payable through March
6, 1977.

Claimant was released for regular x-zork and worked for
approximately tvzo weeks for Ames operating a crane. The job
ended and claimant ..commenced working for Larry  pping Buildinc
Company. On April 6, 1977, after claimant had been on the jol
for tvjo days, he again injured his back when he slipped and
fell while getting down" from' the cat he was operating. Cia'im-
ant again received conservative treatment and his claim was
closed by a Determination Order also issued on November 4,
1977 which only granted claimant compensation for temporary
total disability from April 26'through August 29, 1977- A
Second Determination Order on May 17, 1978 re-commenced pay
ment for time loss from October 27, 1977 through April 27, 19'
and awarded claimant 32°.

Claimant had pre-existing degenerative arthritis and
had injured his back in 1975 under the federal workers' com
pensation system. He received no, compensation for permanent
disability as a result of the 1975 injury.

The Referee found claimant had a chronically recurring
lumbar strain superimposed on degenerative osteoarthritis wit
some conversion type functional overlay. Claimant had had no

m
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there was no significant disc involvement. Claimant 
1ns been advised repeatedly to discontinue employment which re-
1uires heavy use of his back. 

The Referee questioned whether the i~jury in 1976 and 
th~ second injury in 1977 produced permanent on-going chang@s 
in claimant's back wl1ich necessitated the work restrictions. 
ie felt the medical advice might be based on claimant's his
tory of repeated symptomatic episodes. Dr. Burr advised the 
~und on August 29, 1977 that he had last seen claimant on May 
L9, 1977 ~nd he believed clain8nt's condition had probably 
returned to his pre-injury sL1 tus, however, he £el t that if 
:laimant continued on with the same type of work, then re
injury would oqcur. 

On December 27, 1977 claimant was examined by three 
?hysicians at the Orthopaedic Consultants who felt that claim
~nt should not return to the same occupation without limita
tions or with limitations. He was medically stationary and 
from an orthopedic and neurological standpoint could go to some 
Jther occupation without need for Division of Vocational Re
~~hili~A~i~n r~£~r~~l £or r~~raining but hg would IlQQd gomQ 
job placement service. The total loss of function of claim
~nt's back .at the time of the examination was mild 1 and, due 
to his injury, was minimal. 

The Referee felt that the medical evidence failed to 
2stablish that the two injuries materially and causally.con
tributed· to -signif ican-t ·permanent· back disability. - · :· ·· · 

· - ·On·-Febrc.1ary-·lC ,··•l'.)-78 clz::imant was intervi(-owed and ad
~inistered psychological tests by Dr. Lowery, a clinical psy
:::hologist. Claimant complained to Dr. Lowery of headaches, 
back pain and pain in his neck, hips and legs and because of 
these headaches and pains he was uncertain whether he could 
:::ontinue to work QS a heavy equipment operator. ·He said that 
tw felt he was unemployable because of his increased tension 
~nd anxiety resulting from not working. Dr. Lowery thought 
treatment prospects ~ere poor because of an unwillingness to 
:'.lc]~nrn-1ledge psychological factors underlying symptoms, in 
turn due to the intolerable dependence· such revel~tion might 
indicate. As a .consequence, although claimant was, in his 
opinion~ very much in need of personal counseling, Dr. Lowery 
felt it was not likely he ~ould seek such or, .if he obtained 
it, profit therefrom. 

The Referee found the evidence on the psychological is
sue fell short of establishing that permanent disabling psy
chopathology was materially caused by the industrial injuries. 
He affirmed both Determination Orders. 

-504-

Duryery; there was no significant disc involvement. Claimant
las been advised repeatedly to discontinue employment which re
quires heavy use of his back.

The Referee questioned whether the injury in 1976 and
the second injury in 1977 produced permanent on-going changes
in claimant's back which necessitated the work restrictions,
•le felt the medical advice might be based on claimant's his
tory of repeated symptomatic episodes. Dr. Burr advised the
?und on August 29, 1977 that he had last seen claimant on May
19, 1977 and he believed claimant's condition had probably
returned to his pre-injury status, however, he felt that if
::laimant continued on v;ith the same type of work, then re-
injury would occur.

On December 27, 1977 claimant was examined by three
physicians at the Orthopaedic Consultants who felt that claim
ant should not return to the same occupation without limita
tions or with limitations. He was medically stationary and
from an orthopedic and neurological standpoint could go to some
Dther occupation without need for Division of Vocational Re-
facilitation netarnal ran notnaining but hQ would nood somQ
job placement service. The total loss of function of claim
ant's back .at the time of the examination was mild;and, due
to his injury, v;as minimal.

The Referee felt that the medical evidence failed to
establish that the tvjo injuries materially and causally con
tributed ■to "significant'permanent'back disability. ‘•.....

On--February-1C ,- -1 178 claimant was intervJ.ewed and ad
ministered psychological tests by Dr. Lowery, a clinical psy
chologist. Claimant complained to Dr. Lowery of headaches,
back pain and pain in his neck, hips and legs and because of
the,se headaches and pains he v/as uncertain v/hether he could
continue to work as a heavy equipment operator. Ke said that
SiG felt ho was unemployable because of his increased tension
and anxiety resulting from not working. Dr. Lowery thought
treatment prospects were poor because of an unv;illingness to
acknowledge psychological factor's underlying symptoms, in
turn due to the intolerable dependence- such revelation might
indicate. As a .consequence, although claimant was, in his
opinion, very much in need of personal counseling, Dr. Lowery
felt it was not likely he would seek such or, .if he obtained
it, profit therefrom.

The Referee found the evidence, on the psychological is-
rue fell short of establishing that permanent disabling psy-
:hopathology was materially caused by the industrial injuries
le affirmed both Determination Orders.

m
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Board, on de nova review, finds that the medical 
evidence indicates that as a result of claimant's December 

19?G j_njury h~ guffGn::id no .logs of.wage earnin~!" ca.pv.<;;j,ty, He 

lost some time from work but was able to return to his reg
ular JOb and the only reastjn he terminated was because the 
work was finished. ' 

. With regard to the April 26,_ 1977 injury, the Board is 
persuaded by '"tne me"di'cal e,>idence that claimant has lost more 
wage earning capacity than.is represented by an award equal to 
10% of the maximum. 

The Board concludes that, based upon the medical evidence, 
claimant is entitled to an award egual to 80° for 25% unsched
uled low back dis~bility to adequately compensate him for his 
los·s of ,vage earning ca.pac':i. ty resulting from the i\pril 2 6, 19 7 7 
injury. The restrictions which have been placed upon claimant 
are directly attributable to this injury and make ·claimant much 
more susceptible to recurrent back injury in the future which, 
in ,turn, will affect his einployability. 

ORDER 

1he aider of the Referee, dated August 18, 1978, 1s re-
versed. 

The Determination Order, dated November 4, 1977, which re
lates-to clai~ant1 s-industriaJ. injury sustained on Decem½er-1~, 
1976 is affirmed. 

Claimant is a'tv"arded 48° of a maximum of 320° for 15% un
scheduled low back disability resulting from his industrial 
injury ~ustained on April 26, 1977. This award is in addition 
to the awJ.rd of 32° granted claimant bv the second Determination 

' I ~ 

Order dated May 17, 1978. 

Claimant's attorney is awarded as a reasonable attor
n0y's fee for his services at Board review a sum equal to 
257: cf t.he additional compensation awarded claimant for his 
ApriJ 26, 1977 injury,,, payable out oL said compe.nsation as 
paid, to a maximum of $3,000. 

WCB CASE NO. 78-3769 

JAMES V. ERRER7\, CLAIMANT 
Philip,F. Schuster, II, Claimant's Attv. 
Souther, Spaulding, Kinsey, Williamson~ 

& Scrwabe, Defense Attys. 
Request for Review by Claimant 

I 

f 

-505-

MARCH 2, 1979 

m

m

The Board, on de novo review, finds,that the medical
evidence indicates that as a result of claimant’s December
197G rnjur^ suffQfQd HO loss of^Wcigc earning'
lost some time from work but was able to return to his reg
ular -job and the only reason he terminated was because the 
work was finished 

with regard to the April 26 ,, 1977 injury, the Board is
persuaded by^'^tlTe me'di'cal evidence that claimant has lost more
wage earning capacity than,is represented by an award equal to
10% of the maximum 

The Board concludes that, based upon the medical evidence,
claimant is entitled to an award equal to 80° for 25% unsched
uled lov; back disability to adequately compensate him for his
los'S of wage earning capacity resulting from the April 26, 19 77
injury The restrictions which have been placed upon claimant
are directly attributable to this injury and make -claimant much
miore susceptible to recurrent back injury in the future which,
in  turn, will affect his employability 

ORDER
, The order of the Referee, dated August 18, 1978, is re

versed 
The Determination Order, dated November 4, 1977, which re-

lates-to claimant-'s industrial injury sustained on December- 17-,
1976 is affirmed 

Claimant is awarded 48° of a m aximum of 320° for 15% un
scheduled lov7 back disability resulting from his industrial
injury sustained on April 26, 1977 This award is in addition
to tl^ie award of 32° granted claimant by the second Determination
Order dated May 17, 1978 

 Claimant's attorney is awarded as a reasonable attor
ney's fee for his services at Board review a sum equal to'
25% of the additional compensation awarded claim^ant for his
hprii 26, 1977 injury,,, payable out of,, said compensation as
paid, to a maximum of $3,000 

m

WCB CAS NO. 78-3769 ''■'lARCH 2, 1979
JAMES V ERRERA, CLAIMANT
Philip F Schuster, II, Claimant's Attv 
Souther, Spaulding, Kinsey, Williamson"

& Schwabe, Defense Attys 
Request for Review by Claimant

f
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by Board Members Wilson and Phillips. 

Claimant seeks Board review of the Referee•s order which 
disrni ssed his request for hearing because he did not_ show good 
cause for his failure to file his request within 60 days of the 
date he received the denial from the carrier. 

The Board, after de novo review, affirms and adopts the 
Opinion and Order of the Referee, a copy of which is attached 
hereto and, by this reference, is made a part hereof. 

ORDER 

The order of ,the Referee, dated August 16, 1978, is af-
firmed. 

WCB CASE NO. 78-69 

In the Matter of the Compensation of 
of the Beneficiaries of 

WILLARD FLOCK, DECEASED 

MARCH 2, 1979 

Van Natta & Peterson, Claimant's Attvs 
Merten & Sal tvei t, Claimant's A ttys.~ · 
SAIF, Legal Serv~ces, _Defense Atty. 
Request for Review by SAIF 

Reviewed by Board Members Wils_on and Phillips. 

The State Accident Insurance Fund seeks Board review 
of the Referee'i order which remanded this claim to it for ac
ceptance and payment of compensation. 

The Board, after de novo review, affirms and adopts the 
Opinion and Order of the Referee, a copy of which is attached· 
hereto and, by this reference, is made a part hereof. The Board 
finds some inconsistencies and errors in the Referee's order but 
they are not material to the outcome of the order. 

ORDER 

The order of the Referee, dated Sspte~J2r 21, 1978, is 
a.ff inned. 

Claimant's attorney is hereby granted a reasonable attor
ney's fee for her services in connection with this Board review 
in the amount of $350, payable by the Fund. 

-506-

Claimant seeks Board review of the Referee's order which
dismissed his request for hearing because he did not show good
cause for his failure to file his request within 60 days of the
date he received the denial from the carrier.

The Board, after de novo review, affirms and adopts the
Opinion and Order of the Referee, a copy of which is attached
hereto and, by this reference, is made a part hereof.

ORD R

Reviewed by Board Members Wilson and Phillips. #

The order of^the Referee, dated August 16, 1978, is af
firmed ,

WCB CAS NO. 78-69 MARCH 2, 1979
In the Matter of the Compensation of

of the Beneficiaries of
WILLARD FLOCK, DECEASED
Van Natta & Peterson, Claimant's Attys.
Merten & Saltveit, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by SAIF

Reviewed by Board Members Wilson and Phillips.
The State Accident Insurance Fund seeks Board review

of the Referee's order which remanded this claim to it for ac
ceptance and payment of compensation.

The Board, after de novo review, affirms and adopts the
Opinion and Order of the Referee, a copy of which is attached
hereto and, by this reference, is made a part hereof. The Board
finds some inconsistencies and errors in the Referee's order but
they are not material' to the outcome of the order.

ORD R
The order of the Referee, dated ScptOnibGI 21, 1978, is

affirmed.
Claimant's attorney is hereby granted a reasonable attor

ney's fee for her services in connection with this Board review
in the amount of $350, payable by the Fund.

-506-
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WCB CASE NO. 76-4723 

JOHNS. GLENN, CLAIMANT 
Wil,lner;, Bennett r Bobbitt & Hartman r, 

Claimant's Attys. 
T~omas Mortland, Defense Atty. 
Request for Review by Claimant 

MARCH 2, 1979 

Reviewed by Board Members Wilson and Phillips. 

Claimant seeks r~~ie~ by the Board ot the Referee's 
order which affirmed the c~rrier's denial of his claim for 
an alleged hearing loss. 

The Board, after de nova review, affirms and adopts 
the Opinion and Order of the Referee, a copy of which is at
ta9hed hereto and, by this reference, is made a part hereof. 

ORDER 

The order of the ;Referee, dated August 24, 1978, is 
affirmed. 

WCB CASE NO. 76-3418 

ELDON HARROUN, CLAIMANT , 
Allan B+ deSchweinitz, Claimant's Atty. 
Roger R. Warren, Defense Atty. 
Request, for Review by Empl:oyer 

MARCH 2, 1979 

Reviewed by Board Members Wilson and Phillips. 

The employer seeks review by the Board of the Referee•~ 
order which granted claimant an award for permanent total dis
abiLLty, as defined by ORS 656.206, effective the date of this
order. 

At·the time of the hearing, claimant was a 51-year-old 
wa~ehou~eman who had suffered a compensable back injury on Oct
ober 15, 1973 while lifting a box. Claimant wa~ first seen by 
Dr. Sumuel on the date of the injury. His complaints were pain 
in the left low back, in his left leg and also numbness. Dr. 
Samuel prescribed chiropractic treatir,es1t and physiotherapy. 

_c;_n7_ 

<9
JOHN S. GL NN, CLAIMANT
Willner, Bennett, Bobbitt & Hartman^

Claimant's Attys.
Thomas Mortland, Defense Atty.
Request for Review by Claimant

' Reviewed by Board Members Wilson and Phillips.
i Claimant seeks review by the Board of the Referee's

order v;hich affirmed the carrier’s denial, of his claim for
an alleged hearing loss.

' The Board, after de novo review, affirms and adopts
the Opinion and Order of the Referee, a copy of which is at
tached hereto and, by this reference, is made a part hereof.

1 ORDER
The order of the ^Referee, dated August 24, 1978, is

affirmed.

WCB CAS NO. 76-4723 mRCH 2, 1979

WCB CAS NO. 76-3418
 LDON HARROUN, CLAIMANT
Allan B. deSchweinitz, Claimant's Atty.
Roger R. Warren, Defense Atty.
Request,for Review by  mployer

MARCH 2, 1979

9

Reviewed by Board Members Wilson and Phillips 
The employer seeks review by the Board of the Referee's

order which granted claimant an award for permanent total dis
ability,' as defined by ORS 656.206, effective the date of this-
order.

At the time of the hearing, claimant was a 51-year-old
warehousem.an who had suffered a compensable back injury on Oct
ober 15, 1973 while lifting a box. Claimant was first seen by
Dr. Samuel on the date of the injury. His complaints were pain
in the left low back, in his left leg and also numbness. Dr.
Samuel prescribed chiropractic treatment and physiotherapy.
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November 15, 197] claimant was hospitalized with low 

bac~ pain_radiating into the left leg. Dr. Campagna had treated 

~laimant in 1956_and had performed a laminectomy and spinal fusion 

in 1960. The evidence indicates that claimant did quite well 
until 1969 w~en he fell off a dock and reinjured his back and 
since that time he has had continuing back pain. 

. Whe1: he was hos pi ta l•i zed this tim2 Dr. Campagna again 

e~amined claiman~ a~d f~und evidence of recurrent low back pain 

_ w1: t_h __ 1;.':.:"_ye roo~ ~~rl~~t~ __ on. Su9s e9ucmtly ~ a myelogram w~s per
formeG and thereaLter a decompressive laminectomy L3-4 with-·re~ 

moval of a protruded L3 disc on the left was done on January 4 
1974. . ' 

I 

. _L~ter; bec�us~ of continuing pain, claim~nt WJ~ Jgain 
hospitalized and a repeat myelogram done. On January 29, 1976, 

Dr. Campagna saw claimant again for the continued low back and 

left leg_pain which, according to the claimant, was growing 

progressively worse. Dr. Campagna concluded that claimant was 
totally .and permanently disabled. 

The Referee gave much weight to Dr. Campagna's opin
ions inasmuch as he had been claimant's primary physician for 

many years. Claimant has had three operations of which the 

most serious was the fusion and his symptoms still have not 
been reliev8d. 

On April 12, 1976 claimant was seen by the Orthopae

dic Consultants and, as a result of their examination of claim

ant, they recommended that he not return to his previous occu

pation but found that from a physical point of view he could 

perform some other occupations. Total loss of function as it 

existed at the time of the examination was considered moderately 

severe, loss of function of the back due to the lnJury w6§ ~~8-
erate. 

The claim was closed by a Determination Order dated 

June 10, 1976 which awarded claimant 240° for 75% of the maximum 

allowable for unscheduled low back disability. 

Claimant is a high school graduate and his work exper

ience has been primarily driving a truck. He has worked for the 

employer since August 1959 and has had nagging back problems 

dating back to 1955. Following his early surgeries, claimant 
had been able to work full time until he reinjured his back in 

1969. Between 1969 and 1973 he had back problems but they were 

not severe and he was able to work regularly at his usual occu

pation until 1973 when he suffered his present injury. 

back p
claimant

On November 15, 1973 claimant was hospitalized with low
in radiating into the left leg Dr Campagna had treated

in 1956 and had performed a laminectomy and spinal fusion
in 1960 The evidence indicates that claimant did quite well
until 1969 when he fell off a dock and reinjured his back and
since that time he has had continuing back pain 

When he was hospita 1-ized this time Dr Campagna again
examined claimant and found evidence of recurrent low back pain
with nerve root irritation Subsequently, a myelogram was per
formed and thereafter' a "decompressive laminectomy L3-4 with" re-
moval of a protruded L3 disc on the left was done on January 4,
1974  

Later> because of continuing pain, claimant was again
hospitalized and a repeat myelogram done On January 29, 1976,
Dr Campagna saw claimant again for the continued low back and
left leg pain which, according to the claimant, v;as growing
progressively worse Dr Campagna concluded that claimant was
totally  and permanently disabled 

The Referee gave miuch weight to Dr Campagna's opin
ions inasmuch as he had been claimant's primary physician for
many years Claimant has had three operations of which the
most serious was the fusion and his symptoms still have not
been relieved 

On April 12, 1976 claimant was seen by the Orthopae
dic Consultants and, as a result of their examination of claim
ant, they recommended that he not return to his previous occu
pation but found that from a physical point of view he could
perform some other occupations Total loss of function as it
existed at the time of the examination was considered moderately
severe, loss of function of the back due to the injury wdS WSd-
erate 

The claim was closed by a Determination Order dated_
June 10, 1976 which awarded claimant 240° for 75% of the m aximum
allov/able for unscheduled low back disability 

Claimant is a high school graduate and his work exper
ience has been primarily driving a truck He has worked for the
employer since August 1959 and has had nagging back problems
dating back to 1955 Following his early surgeries, claimant
had been able to work full time until he reinjured his back in
1969 Between 1969 and 1973 he had back problems but they were
not severe and he was able to work regularly at his usual occu
pation until 1973 w’hen he suffered his present injury 
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owned a ·135-acre farm which he sold because he 
could not maintain it after his injury in 1973. Claima.nt has 
not wor~ed, nor looked fot' work, since his 1973 injury because 
he was ~dvised by his doctor that he could reinjure •himself easily. 
At·the. present time he is living on Social Security and Workers' 
Corhpe:insation benefits. 

Claimant contendi that h~·is permanently and totally 
disable~. The Referee correctly stated that the sole criterion 
fo:i; determining unsch0dule1d disability is not impairment but loss 
of future earning capaciti and the test is the ability of claim
ant to obtain and hold gai'nful employment in the broad field of 
general.industrial Qccupations. 

' l 
The Referee, applying the "odd-lot" doctrine which per-

mits a finding of total di 1sability for a workman who,. while not 
completely incapacitated from any kind of work, remains so handi:-
capped that he will not be ~ble to obtain regular ~mployment in 
any well-known branch of the labor market, found that most of 
claimant's work-experience had been as a truck driver and that 
he was :how precluded from:returning to any type of. work in
voiving manual labor and ~oncluded claimant has established 
prima. facie that .he fell within the "odd-lot'' category. There
after, the burden of proot shifted to the employer to show some 
kind of suitable work which would be regularly and continuously 
availab:le to claimant and/ the Referee found that the employer 
failed to meet this burderi. 

The Board,on de nova review, after studying the medi
cal evi~ence and viewing fil6 which showed ~laimant engaged 
•in cert~in activities which indic~ted that his physical condi
tion had not completely d~teriorated, finds there was a· very 
good po'ssibili ty that claimant could retu~n to some type of 
work. The recommendation of the physicians at Orthopaedic 
Cons'..11 tan ts was that al though claimant could not return to his 
previous occupation he could perform other occupations and 
th'at they felt his loss of function of the back due to the in
jury wa:s moderate and his total loss of function as it existed 
at the time they examined him was moderately severe. 

The Board conclu.des thc1t claimant was adequately com
pensated by the award of 240° which represents 75% of the max
i~um for unsched~led disability. 

ORDER 

versed.'. 
The order of the Referee, dated August 11, 1978, is re-

The Determination Order, dated June 10, 1976, is affirmed 
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Claimant ov/ned a 135-acre farm which he sold because he
could not maintain it after his injury in 1973. Claimant has
not worked, nor looked for work, since his 1973 injury because
he was advised by his doctor that he could reinjure himself easily
At■the. present time he is living on Social Security and Workers'
Compensation benefits.

Claimant contends' that he'is permanently and totally
disabled. The Referee correctly stated that the sole criterion
for determining unscheduled disability is not im.pairment but loss
of future earning capacity and the test is the ability of claim
ant to obtain and hoJ.d gainful empj.oyment in the broad field of
general,industrial occupations.

■ •>

The Referee, applying the "odd-lot" doctrine which per
mits a finding of total di'sability for a workman who, while not
completely incapacitated from any kind of work, rem.ains so handi
capped that he will not be able to obtain regular employment in
any v/ell-known branch of the labor market, found that most of
claimant's work-experience had been as a truck driver and that
he was now precluded from returning to any type of. work in
volving manual labor and concluded claimant has established
prima facie thathe fell within the "odd-lot" category.There
after, the burden of proof shifted to the employer to show some
kind of suitable work which would be regularly and continuously
available to claimant and'^the Referee found that the employer
failed to meet this burden.

I The Board, on de novo review, after studying the m.edi-
cal evidence and viewing film, which showed claimant engaged
in. certain activities which indicated that his physical condi
tion had not completely deteriorated, finds there was a' very
good possibility that claimant could return to some type of
work. The recommendation of the physicians at Orthopaedic
Consultants was that although claimant could not return to his
previous occupation he could perform other occupations and
that they felt his loss of function of the back due to the in
jury was moderate and his total loss of function as it existed
at the time they examined him was moderately severe.

The Board concludes that claimant was adequately com
pensated by the award of 240° which represents 75% of the max
imum for unscheduled disability.

versed.
The

ORD R
order of the Referee, dated August 11, 197 is re-

m The Determination Order, dated June 10, 1976, is affirm.ed

-509-
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CASE NO. 77-881 

GERALD M. HAUGEN, CLAIMANT 
Kennedy & King, Claimant's Attys. 
SAIF, Legal .. Services, Defense Atty. 
Order on Remand 

MARCH 2, 1979 

On May 4, 1978 the Board entered its Order on Review 
affirming and adopting the Opinion and Order of the Referee 
dated October 7, 1977 which found claimant's claim for an in
dustrial injury sustained on May 28, 1976 to be compensable 
and remanded it to the State Accident Insurance Fund for ac
ceptance and payment of compensation as provided.by law~ 

The Fund requested judicial review and on Decenll)er 18, 
1973 the Court of Appeals issued its decision and opinion 
wherein it was found that the claim was not compensable; that 
the accident was neither in the course of nor did it arise out 
of claimant's employment. 

On February 23, J.979 the Board received the Judgment and 
Mandate from the Court of App~als and in accordance therewith 
hereby sets aside in its entirety its Order on Review dated May 
4, 1978 and enters the following order in conformance with the 

t~ntl~n~~ ~nd ~QnGlij~lon~ ot th~ ~9Yft 9t Appeals. 

ORDER 

The order of the Referee, dated October 7, 1977, 1s re-
versed . 

. The denial by the State Accident Insurance Fund, dated 
July 27, 1976, is approved. 

WCB CASE NO. 77-7535 

LEOTTA IAZEOLLA, CLAIMANT 
Pozzi, Wilson~ Atchison, Kahn & O'Leary, 

Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant 

MARCH 2, 1979 

Reviewed by Board Members Wilson and Phillips. 
\ 

Claimant seeks review by the Board of the Refere~'s 
order which approved the Fund's denial of December 29, 1977. 

-510-

WCB CAS NO. 77-881
G RALD M. HAUG N, CLAIMANT
Kennedy & King, Claimant's Attys.
SAIF, Legal-Services, Defense Atty.
Order on Remand

MARCH 2, 1979 #

On May 4, 1978 the Board entered its Order on Review
affirming and adopting the Opinion and Order of the Referee
dated October 7, 1977 which found claimant's claim for an in
dustrial injury sustained on May 28, 1976 to be compensable
and remanded it to the State Accident Insurance Fund for ac
ceptance and payment of compensation as provided- by law 

The Fund requested judicial review and on December 18,
1973 the Court of Appeals issued its decision and opinion
wherein it was found that the claim was not compensable; that
the accident was neither in the course of nor did it arise out
of claim ant's employment 

On February 23, 3 979 the Board received the' Judgm ent and
Mandate from the Court of Appeals and in accordance therewith
hereby sets aside in its entirety its Order on Review dated May
4 , 19 78 and enters the following order in conform ance with the
findings sind conslusicns s>£ <?f Appeals.

ORDER
m

The order of the Referee, dated October 7, 1977, is re
versed 

The denial by the State Accident Insurance Fund, dated
July 27, 1976, is approved 

WCB CAS NO, 77-7535
L OTTA lAZ OLLA, CLAIMANT
Pozzi, Wilson, Atchison, Kahn & O'Leary,
Claimant's Attys.

SAIF, Legal Services, Defense Atty,
Request for Review by Claimant

MARCH 2, 1979

Reviev/ed by Board Members Wilson and Phillips 
\Claimant see:ks review by the Board of the Referee's

order v/hich approved the Fund's denial of December 29 , 1977 

-510-
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1 Claimant worked {or the ·university of Oregon Hospital 
laundry during 1975, waiting tb be transferred to housekeeping. 
Claima~t had previously w6rked in 1974 for Rawlinson's Laundry. 
In AugJst 1975 claimant was transferred to housekeeping and re
main,::cd ,there.-.-until---,.she left the employment in Februc1ry 1977. 

h , 1 •. 
ana .. _in,9 

and :many 
over the 
Hos pi ta'.l 

t1a!manl 1s dulle~ incl~ded W~§hittg W3ll~ and floorg, · 
a.rapes, climbing :I.adders, cleaning' up after patients . 
other related duties. Claimant contends that gradually 
year-and-a-half ~he was with the University of Oregon 
she began to dev~~op pains in her upper back and neck. 

. In' November ·1977_ she filed a· claim for neck and back 

pain: ~he claim indicated 1 that claimant had resigned from the 
hospit~1·on August 1, 1977 for health reasons, however, a wit
ness t~stified that claimant had taken a three-month leave of 

· absence_ for pre-existing l;leal th problems and had extended it. 
'.['his -t~s timony was not contradicted. · 

1 ~laimant saw Dr .. "Turner on February 28, 1977 forcer
vical and upper thoracic pain. She gave him a history of spine 
degeneriation, She did noi report any incident at work although 
she te~tified that a cart rol.led back and pinned her to the wall. 
There ~s no accident repoit relating to that incident but claiman1 
testif{ea that except fo~· the pinning accident she would have 
continJed on working.· This is not supported by Dr. Turner's re
ports; :it is his opinion that claimant's job aggravated her pre
existirig condition. Dr. Graham, an ·orthopedist who examined 
claimadt, disagreed. 1 

A witness who ha~ worked with claimant for about one
and-a-~alf years stated that claimant vocalized considerable 
about neck and back complaints. She was aware that claimant 
took medication but testified that claimant had never been spe
cific concerning her ailments and it was her impression that 
claimant left in February 1977 for personal ~ealth reas9ns. 

Claimant contends that the denial was improper but even 
if it was affirmed she would be entitled to penalties and attor
ney's ~ees for the Fund's failure to.process the claim and to 
pay ti~e less from October 13, 1977, the date claimant filed 
her cl~im, to December .29, 1977, the date of the d~nial, which 
re?res~nted a period of more than 60 days .. 

The Referee found that the 801 form was·sent to the 
employ~r by claimant's counsel on October 3, 1977 and the letter 
of transmittal indicated claimant had been off work since Feb
ruary 28, 1977 and was without wages and without compensation. 
The Fund arr.anged to take claimant's stateITJent durina Nove1nber 
197?, ~ontinued its investigation and ultim~tely denied the 
claim on Decembet 29, 1977. 

-511-
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; Claimant worked for the University of Oregon Hospital
laundry during 1975, waiting to be transferred to housekeeping 
Claimant had previously v;orked in 1974 for Rawlinson’s Laundry 
In August 1975 claimant was transferred to housekeeping and re
mained there-until--she left the employment in February 1977 

: claimant's duties included WSllS S/ld flOOfG,
handJ ing drapes, climbing ladders, cleaning up after patients 
and many other related duties Claimdint contends that gradually
over the year-and-a-half she was with the University of Oregon
Hospital she began to develop pains in her upper back and neck 

; In'November 1977, she filed a claim for neck and back
pain; bhe claim indicated'that claimant had resigned from the
hosoital'on August 1, 1977 for health reasons, however, a wit
ness testified that claimant had taken a three-month leave of
absence for pre-existing health problems and had extended it 
This -testimony was not contradicted 

Claimant saw Dr   'Turner on February 28, 1977 for cer
vical and upper thoracic pain She gave him a history of spine
degeneration She did not report any incident at work although
she testified that a cart rolled back and pinned her to the wall 
There is no accident report relating to that incident but claimani
testified that except for the pinning accident she would have
continued on working ■ This is not supported by Dr, Turner's re
ports; 'it is his opinion that claimant's job aggravated her pre
existing condition Dr Graham, an orthopedist who examined
claimant, disagreed 

' A witness who had v;orked with claimant for about one-
and-a-half years stated that claimant vocalized considerable
about neck and back complaints She was aware that claimant
took medication but testified that claimant had never been spe
cific concerning her ailmenhs and it v/as her impression that
claimant left in February 1977 for personal health reasons 

Claimant contends that the denial was improper but even
if it was affirmed she v/ould be entitled to penalties and attor
ney's fees for the Fund's failure to-process the claim and to 
pay time loss from October 13, 1977, the date claimant filed
her claim, to December 29, 1977, the date of the denial, which
represented a period of more than 60 days 

The Referee found that the 801 form was sent to the
employer by claimant's counsel on October 3, 1977 and the letter
of transmittal indicated claimant had been off work since Feb
ruary 28, 1977 and was without wages and without compensation 
The Fund arranged to take claj raant's statement during November
1977, continued its i nvestigation and ultimately denied the
claim on December 29, 1977 

-511-
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Fund contends that it has never received an injury 
report; that the 801 form supplied it by the claimant's attor
ney was simply a tardy occupational disease report. ORS 656. 
807 requires a claim for an occupational disease to be made 
wit~in 180 days from the date claimant bec6mes disabled or is 
informed by a physician that the 6.isease is an occupational 
disease. 

The Referee found that since claimant left the job on 
F~bruarf 28, 1977 and had not filed h~r 801 until October 1977 

that more than 180 days had lapsed. It cHJ not appear from 
the evidenc~ that any doctor had at any time told claimant 
simply and directly that her affliction was an occupational 
disease. 

The Fund further contends that it could not pay interim 
compensation as clef ined by th(?. Court in Jones v. Emanuel Hospital, 

_ --------- __ 2g_Q_Qy:~_14 I,- bQfl J llf;Q __ i [_ __ it di cLi t would BCIYG ~Q ~.wq~,; c J?timant' S __ _ 

failure to give notice pursuant to ORS 656.265(4). 

The Referee found that proof of a specific incident 
had not been made by claimant. An occupational diiease is one 
that comes on insidiously and the exact time of its intrusion 
is unknown. In this case, thc:-refore, claimant's claim must be 
treated as a claim for an occupational disease. 

If the evidence had estabJ_ished that an accidental 
injury had been sustained, claimant, according to the Referee, 
did not establish good cause for her failure to give notice 
within 30 days. 

The Referee, assuming that the claimant had suffered 
an occupational disease, found that Dr~ Graham would only say 
that the type of work ~laimant ~as doing might have contributed 
to her symptoms. He found the denial of claimant 1 s claim was 
proper. 

The Board, on de nova review, agrees with the findings 
and conclusion of the Referee. 

ORDER 

The order of the Referee, dated June 16, 1978, is af-
firmed. 
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---

The Fund contends that it has never received an injury
report; that the 801 form supplied it by the claimant's attor
ney was simply a tardy occupational disease report ORS 656 
807 requires a claim for an occupational disease to be made
within 180 days from the date claimant becomes disabled or is
informed by a physician that the disease is an occupational
disease 

The Referee found that since claimant left the job on
February' 28, 1977 and had not filed her
that more than 180 days had lapsed It
the evidence that any doctor had at any
simply and directly that her affliction
disease 

801 until October 1977 
(5i.c3 not appear from
time told claimant
was an occupational

m

The Fund further contends that it could not pay interim
compensation as defined by the Court in Jones v Emanuel Hospital,

---bQDailgQ-iL.i di LL would SGIYS  o O.UOUS? claiman t-'S-_
failure to give notice pursuant to ORS 656 265(4) 

The Referee found that proof of a specific incident
had not been made by claimant An occupational disease is one
that comes on insidiously and the exact time of its intrusion
is unknown In this case, therefore, claimant's claim must be
treated as a claim for an occupational disease 

If the evidence had established that an accidental
injury had been sustained, claimant, according to the Referee,
did not establish good cause for her failure to give notice
within 30 days 

The Referee, assuming that the claimant had suffered
an occupational disease, found that Dr  Graham would only say
that the type of work claimant was doing might have contributed
to her symptoms He found the denial of claimant's claim was
proper 

The Board, on de novo review, agrees with the findings
and conclusion of the Referee 

ORDER
The order of the Referee, dated June 16, 1978, is af

firmed 

m
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WCB CASE ~O. 78-2818 

GILBERT B. JONES, CLAIMANT 
Allen G. Owen, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant 

MARCH 2, 1979 

Reviewed by Board.Members Wilson and Phillips: 
· .. 

Claimant seeks Board review of the Referee's order 
which gr;anted him compensation equal to 160° for 50% unsched
uled mid-back disability. Claimant contends that he is per
ma~ently and totally disabled. 

The Board, after de- novo review, affirms and adopts 
the Opinion and Order of the Referee, as amended by a later 
order, a copy of· which is attached hereto and, by this refer
ence, is made a part hereof. The Boa~d hereby directs th~ 
Field Services Division of·the Workers' Compensation Depart
ment to afford to claimant all possible assistance necessary 
to get him back into the labor market; 

ORDER 

The order of the Referee, dated September 22, 1978, as 

amended 'by an order of October 3, 1978, is affirmed. 

WCB CASE NO. 77-2644 
- ,., -

GRACE McMAHAN, CLAIMANT 
Allan B. deSchweinitz, Claimant 1 s Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant 

MARCH 2, 1979 

Reviewed by Board .Members Wilson and Phillips. 

Claimant 
der which granted 
of the left leg. 
disabled. 

seeks review by the Board of the Referee 1 s or
her compensation equal to 120° for 80% loss 
Claimant contends she is permanently and totally 

The Board, after de nova review, affirms and adopts the 
Opinion and Order of th0 Referee, a copy of which is attached 
hereto and, by this reference, is made a part hereof. 

ORDER 

The order of the Referee, dated June 12, 1978, is affirmed. 

~s13_: 

WCB CAS -NO. 78-2818

GILB RT B. JON S, CLAIMANT
Allen G. Owen, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

MARCH 2, 1979

t

Reviewed by Board Members Wilson and Phillips 

; Claimant seeks Board review of the Referee's order
which granted him compensation equal to 160° for 50% unsched
uled mid-back disability Claimant contends that he is per
manently and totally disabled 

The Board, after de- novo review, affirms and adopts
the Opinion and Order of the Referee, as am^ended by a later
order, a copy of- which is attached hereto and, by this refer
ence, is made a part hereof The Board hereby directs the
Field Services Division of'the W^orkers' Compensation Depart
ment to afford to claimant all possible assistance necessary
to get him back into the labor market 

ORD R
The order of the Referee, dated September 22, 1978, as

amended ’by an order of October 3, 1978, is affirme^i 

WCB CASE NO 77-2644 MARCH 2, 1979
GRACE McMAHAN, CLAIflANT
Allan B deSchweinitz, Claimant's Atty 
SAIF, Legal Services, Defense Atty 
Request for Review by Claimant

Reviewed by Board Members Wilson and Phillips 

Claimant seeks review by the Board of the Referee's or
der which granted her compensation equal to 120° for 80% loss
of the left leg Claimant contends she is permanently and totally
disabled 

The Board, after de novo review, affirms and adopts the
Opinion and Order of the Referee, a copy of which is attached
hereto and, by this reference, is made a part hereof 

ORDER

The order of the Referee, dated June 12, 1978, is affirmed
^513-
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CASE NO. 78-702 

VONNA R. MOTTER, CLAIMANT 

MARCH.2, 1979 

Don Swink, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant 

Reviewed by Board Members Wilson and McCallister. 

The claimant seeks Board review of the Referee's order 
which affirmed the January 9, 1978 Determination Order whereby 

• I 

she was granted compensation equal to 64° for 20% unscheduled 
low back disability for an injury suffered on March 1, 1976. 

The Board, after de nova review, affirms and adopts the 
Opinion and Order of the Referee, a copy of which is attached 
hereto and, by this reference, is made a part hereof. 

ORDER 

The order of the Referee, dated August 25, 1978, is af-
firmed. 

SAIF CLAIM NO. PC 304139 

KEITH H. MULLINS., CLAI.MANT 
SAIF, Legal Services, Defense Atty. 
own Motion Determination 

MARCH 2, 1979 

Claimant suffered a left leg injury ori May 13, 1971 
when he fell from a ladder. The claim was closed by the Com
pliance Division of the Workers' Compensation Department on 
May 26, 1971 (this closure was later invalidated). 

In June 1971 Dr. Weinman performed s~rgery on claimant's· 
leg and on October 15, 1971 a Determination Order granted him 
compensation equal to 8° for 5% ioss of the left leg. 

Claimant began ·experiencing problems in the summer of 
1972 a;1d in August additional surgery was performed. The claim 
was closed on April 25, 1973 with an additional award equal to 
10% loss of the left leg. The claim was reopened in 1975 with 
another operation done in July for a baker's cyst and chondro-

... malacia. No increase in compensation was granted at the time of 
this closure on November 19, 1975. 

-514-

WCB CAS NO. 78-702

DONNA R. MOTT R, CLAIMANT
Don Swink, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

r^RCK 2, 1979

Reviewed by Board Members Wilson and McCallister 

The claimant seeks Board review of the Referee's order
which affirmed the January 9, 1978 Determination Order whereby
she was granted compensation equal to 64° for 20% unscheduled
low back disability for an injury suffered on March 1, 1976 

The Board, after de novo review, affirms and adopts the
Opinion and Order of the Referee, a copy of which is attached
hereto and, by this reference, is made a part hereof 

ORDER
The order of the Referee, dated August 25, 1978, is af

firmed  

SAIF CLAIM NO PC 304139 MARCH 2, 1979
m

KEITH H MULLINS, CLAIMANT
SAIF, Legal Services, Defense Atty 
Own Motion Determination

Claimant suffered a left leg injury oh May 13, 1971
when he fell from a ladder The claim was closed by the Com-
pliance Division of the W^orkers' Compensation Department on
Hay 26, 1971 (this closure was later invalidated) 

T

In June 1971 Dr Weinman performed surgery on claimant's'
leg and on October 15, 1971 a Determination Order granted him
compensation equal to 8° for 5% loss of the left leg 

Claimant began experiencing problems in the summer of 
19 72 an d in August additional surgery was performed The claim
was closed on April 25, 1973 with an additional award equal to
10% loss of the left leg The claim was reopened in 1975 with
another operation done in July for a baker's cyst and chondro-
malcicia No increase in compensation was granted at the time of
this closure on NovenfDer 19 , 19 75 

m
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November 30, 1977 claimant was given a prosthetic re
plac-eme·nt of the medial knee joint. There was some residual 
inst cib\li ty and interrni tb:nt S\vel ling but claimant was stable 
medially and had excellent motion. 

,On November 29, 19:78 _the Fund requested a determination 
of claim2int I s present disability. 'rhe Evaluation Division of 
the Workers' Compensation 1 Department recommends that claimant 

- "be granfed time ross -benr2 lits fro1,l Novcmbe.c:r 30 I 19 77 through·. 
J~nuary 15, 1978 and additional compensation equal to 20% loss 
of the left leg for a total award of 35%-. 

The Board concurs in this recommendation. 

ORDER 
I 

. _ Clai1na.nt i~ l)~:r-eby cp:an ted cotnpensa tion for temporary 
total disability from November 30, 1977 through January 15, 
1978 (which award has previously been paid) ,less time worked, 
and compensation equal·to 30° for 20l loss ot the left leg. 
'.fl1e.~se awards are ~n add~L:~on -l:.o all previou~ ~wa~d~ ~~~ntQd 
clairna~t for his May 31, i971 injury. 

··-~•.·wcB CASE NO. 77-7654 

JAMES F. NORRIS, CLAIMANT 
Baker i LaRue, Claimant's Attys. 
SAIF, Legal Services, Defense Atty 
Request. for Review by the: SAIF 

MARCH 2, 1979 

~eviewed by Board Members Phillips and Mccallister. 

The State Accident Insurance Fund seeks Board review of 
the Referee's order which remanded claimant's aggravation claim 
to it for acceptance and payment·of compensation to which he is 
entitled. 

'The Board,~ after de novo review, affirms and adopts the 
Opinion and Order of the Referee, a copy of which is attached 
hereto and, by this refer~nce, is made a.part hereof. 

ORDER 

The order of the Referee, dated July 24, 1978, is affirmed 

Clairnant 1 s attorney is hereby granted a reasonable attor
ney's fee for his services in connection with this Board review 
in the amount of $300,.payable by the r:und. 

-515-

On November 30, 1977 claimant was given a prosthetic re'
placement of the medial knee jpint There was some residual
instability and intermittent swelling but claimant was stable
medially and had excellent motion 

On November 29,, 19;78 ,the Fund requested a determination
of claimant's present disability The Evaluation Division of
the Workers' Compensation Department recommends that claimant
be granted time loss 'benerits'' from November 30, 1977 through"
January 15, 1978 and additional compensation equal to 20% loss
of the left leg for a total award of 35%- 

The Board concurs in this recommendation.

ORDER'
Claimant is he_reby' granted compensation for temporary

total disability from November 30, 1977 through January 15,
1978 (which award has previously been paid),less time worked,
and compensation equal to 30° for 20% loss of the left leg 
These av 'ards are in ition to all pfeviduS
claimant for his May 31, 1971 injury 

■-“■"WCB CASE NO 77-7654 MARCH 2, 1979

JAMES F NORRIS, CLAIMANT
Baker & LaRue, Claimant's Attys 
SAIF, Legal Services, Defense Atty
Request for Review by the;SAIF

-Reviev;ed by Board Members Phillips and McCallister 

The State Accident Insurance Fund seeks Board review of
the Referee's order which remanded claimant's aggravation claim
to it for acceptance and paym ent of compensation to which he is
entibled 

The Board,' after de novo review, affirms and adopts the
Opinion and Order of the Referee, a copy of which is attached
hereto and, by this reference, is made a,part hereof 

 _ ' ORDER
The order of the Referee, dated July 24, 1978, is affirmed

Claimant's attorney is hereby granted a reasonable attor
ney's fee for his services in connection with this Board review
in the amount of $-300, payable by the Fund 

-515-
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CASE NO. 77-1772 

YVONNE PATTERSON, CLAI1'1ANT 

J\'l..ARCH 2, 1979 

John D. Ryan, Claimant's Atty. 
Roger Warren, Defense Atty. 
Request for Review by Claimant 

Reviewed by Board Members Wilson and Phillips. 

Claimant seeks I3oarc1c review of the ReferC'e I s order which 
affirmed the carrier's partial denial of April 10, 1978 and 
granted him compensation equal to 6 4,., for 2 iJ '.2 unscheu led dis
ability. 

Th~ Board, after de nova review, 1 affirms and adopts the 
Oni nion anc1 Order of the Referee, a copy of which is attached 
h~reto and, by this reference, is made a part hereof. 

ORDER 

Th~ order of lhe Ref~rt~, cl~tgd Augugt 23, 1978, i~ if•. 
firmed. 

WCB CASE NO. 78-2638 

PAUL SNYDER, CLA.HiANT 
Pozzi, Wilson, Atchison, Kahn & O'Leary 

ClJimant'g Atty9. 
SAIF, Legal Services, Defense, Atty. 
Request for Review by the SAIF 

MARCH 2, 1979 

Reviewed by Board Members Wilson and Phillips. 

Th~ State Accident Insurance Fund seeks Board review of 
the Referee 1 s order which granted claimant compensation for 
pernwnent total disability. 

The Board, after de novo review, affirms and adopts the 
Opinion and Order of the Referee, a copy of which is attached 
hereto and, by this reference, is made a part hereof. 

ORDER 

The order of the Referee, dated Septernber 27, 1978, is 
af f i rrned. 

Claimant's attorney is hereby granted a reasonable attor
ney's fee for his services in connection with this Board review in 
the amount of $50, payable by the Fund. 

_c;, 1 (:.,_ 

WCB CAS NO. 77-1772 MARCH 2, 1979

YVONNE PATTERSON, CLAIMANT
John D Ryan, Claimant's Atty 
Roger Warren, Defense Atty  
Request for Review by Claimant

Reviev/ed by Board Members Wilson and Phillips 

Claimant seeks Board review of the Referee's order v/hich
affirmed the carrier's partial denial of April 10, 1978 and
granted him comipensation equal to 64” for 20% unscheuled dis
ability  

The Board, after de novo revievj, ^ affirms and adopts the 
Opinion and Order of the Referee, a copy of which is attached'
hereto and, by this reference, is made a part hereof 

ORDER
or(:Ier of tKe Referd^, dS'tfid 23, 1978, IS Sf"'

firmed 

WCB CASE NO 78 2638 MARCH 2, 1979
PAUL SNYDER, CLAIMANT
Pozzi, Wilson, Atchison, Kahn & O'Leary

Claimant's Attys.
SAIF, Legal Services, Defense, Atty 
Request for Review by the SAIF

Reviewed by Board Members V^ilson and Phillips 

The State Accident Insurance Fund seeks Board review of
the Referee's order which granted claimant compensation for
permanent total disability 

The Board, after de novo review, affirms and adopts the
Opinion and Order of the Referee, a copy of which is attached
hereto and, by this reference, is made a part hereof 

affirmed,

ORDER
The order of the Referee, dated September 27, 1,978, is

Claimant's attorney is hereby granted a reasonable attor
ney's fee for his services in connection with this Board review in
the amount of $50, payable by the Fund 

c  
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WCB CASE NO. 78-448_0 

ALBERT SOTERION, CLAIMANT 
Samuel A. Hall, Jr., Clai~ant's Atty. 
C.H. S~agraves, Jr., Claimant's Atty. 
Roger R. Warren, Defense Atty. 
Order bf Dismissal 

MARCH 2, 1979 

A request for revfew, having been duly filed with th~ 
Workers'; Compensation Board in the above entitled matter by 
the clai~ant, and said request for review now having been with
drawn,, 

IT IS THEREFORE ORDERED that the request for revieh' nm•. 
pending before the Board is hereby dismissed and the order of 
the Refetee is final by operation of law . 

. , 

WCB CASE NO. 77-3144 J'1ARCH 2, 1979 

' RALPH H. TEW, CLAIMANT 
Hayner, Waring & Stebbins, Claimant's Attys. 
Evohl F .. Malagon, Employer's Atty. 
SAIF, L~gal Services, Defense Atty. 
Own Mot~on Order -

qn May 17, 1978 claimant,. by and through his attorney, 
requested the Board to exercise its own motion jurisdiction 
pursuant to ORS 656.278 an~ reop~n his claim for an industrial 
injury sustained on January 21, 1958. 

Initially, the Board advised claimartt's attorney that 
the request had not been supported by medical evidence relating 
to the t9S8 injury nor was the Board in a position to decide 
whether claimant had aggravated the old injury or had suffered 
i new injury because claimant had requested a hearing on an 
injury allegedly sustained on J-une 11, 1976 (WCB Case No. 77-
3144) . 

On October 6, 19'78 the claimant 1 s attorney provided the 
Board with medical repbrts and stated that he was not concerned 
with the hearing relating to the alleged injury sustaj_JJed on 
June 11 , 1 9 7 G . 

On December 12, 197B the State Accident Insurance Fund 
advised the Board that claimant's present condition was the 
resu]_t 9f the inju~y suffered on June 11, 1976 and stated 
tha_t it·would oppose the reopening of the 1958 industrial in
jury. 

--517-

' '
ALBERT SOTERION, CLAIMANT
Samuel A Hall, Jr , Claimant's Atty  
C H, Seagraves, Jr , Claimant's Atty
Roger R VJarren, Defense Atty 
Order of Dismissal

WCB CAS NO, 78-4480 mnCH 2, 1979

A request for review, having been duly filed with the
WorkersCompensation Board in the above entitled matter by
the claimant, and said request for review now having been with
drawn,

IT IS THEREFORE ORDERED that the request for review nov
pending before the Board is hereby dismissed and the order of
the Referee is final by operation of law 

WCB CASE NO 77-3144 MARCH 2, 1979
RALPH H , TEW, CLAIMANT
Hayner, Waring & Stebbins, Claimant's Attys,
Evohl F , Malagon, Employer's Atty 
SAIF, Legal Services, Defense Atty 
Own Motion Order

On May 17, 1978 claimant,, by and through his attorney,
requested the Board to exercise its own motion jurisdiction
pursuant to ORS 656 278 and reopen his claim for an industrial
injury sustained on January 21, 1958 

Initially, the Board advised claimant's attorney thcit
the request had not been supported by medical evidence relating
to the 1958 injury nor was the Board in a position to decide
whether claimant had aggravated the old injury or had suffered
a new injury because clcainiant had requested a hearing on an
injury allegedly sustained on June 11, 1976 (WCB Case No 77-
3144) 

On October 6, 1978 the claimant's attorney provided the
Board with m edical reports and stated that he " " ‘
v;ith t he hearing relating to the
June 11, 1976 

was not concerned
alleged injury sustained on

On December 12, 1978 the State Accident Insurance Fund
advised the Board that claimant's present condition was the
resu lt of the injury suffered on June 11, 1976 and stated
that it'Would oppose the reopening of the 1958 industrial in- 
jury 
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that time, the Boan1, af~~,?r fu1ly con.sicl2rinc; the med-
ical evidence, b,=,fore i.t,. r_;onc·luc1.-x1, it was not able to dete1,,1inr? .4j 
the merits of claimant'::::; requc!st tb reupc?n his 1958 clZtim and, 
therefore, remanded c lzdrnan t • s r equc:" t for rn,m motion relic f 
to t112 Hearings Di.vision to be con':;clicL,ted with tl·Hc:: hearin9 
desirJnat(':C: a:c; \'JCiJ Case No. ·/7--31 11,1 'v.rhich had been set for hetD:-
ing on 1\1ed:ic':sday, ,January 1·;, 1979, in GoJ.d Geoch, On?c_Jon. 

The Board's Ov;n Motion Ordc:::r of Deccm:.1cr 20, J.978, which 
remanded this matter for hearing, directed the Referee, if he 
fo unc1 claimant hacl su f fen::0 d an clCJC]Ti'l vat io;1 of the 1 ~J 58 injury, 
to cause a transcript of the proceedings to Jy2 prepz1red and su½-

mi ttl?Ci tCI th~ Ucic1n1 w-1.U1 11.Ls rccrn:mit1n~~i(i9 11. 

On February 20, 1979 the Referee, after holding the 
aforesaid hearing, submitted to the Board a transcript of 
the proceedings together with his recomrnenda tion . that the 
1958 injury claim be reopened. 

The Board, after de nova review, affirms and adopts 
as its own the recommendation made by the Referee, a copy 
of which is attached hereto and, by this reference, made a 
part hereof. 

ORDER 

Claimant 1 s claim for an industrial injury sustained on 
January 21, 1958 is-hereby remanded to the State Accident In
surance Fund to be accept and for the payment of compensa
tion, 2:c; provided by law, cc1rm1c=0 ncin; en the da_'/ (,2:-:act- day un-
known) in March 1976 that cL:d.mant fc=::11 from the ladde:'r, and 
until the cJ.aim was again closed pursua~t to ORS 656.278, less 
any tim2 \·.'orked. 

Claimant's attorney is hereby granted as a reasonable 
i::l.t·i.:.orney's fee a sum equal tu 25'6 cf the increased compensation 
for tc=cmporary total disability granted by thj_,c; order, payable 
out of said compensation as p,tid, not to e:-:ceed $500. 

SAIF CLAIM NO FC 331423 

CLAUDIE WALKER, CLAIMANT 
SAIF Legal Services, Defense Atty. 
Own Motion Order 

-518-
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MARCH 2, 1979 

At that time, tiie Board, after fully consideri-ny the med
ical evidence before it, concluded, it was not able to determine   
the merits of claimant’s request to reopen his 1958 claim and,
therefore, remanded claimant's request for own motion relief
to the Hearings Division to be consolidated with the hearing
designated as WCB Case No 77--3144 v/hich had been set for hear-
ina on Wednesday, January  17, 1979 , in Gold Beach, Oregon 

m

The Board's Ovvn Motion Order of December 20, 1978, which
remanded this matter for hearing, directed the Referee, if he
found claimant had suffered an aggravation of the 1958 injury,
to cause a transcript of the proceed?Lngs to be prepared and sub-
mittQci to tii@ Board with his

On February 20, 1979 the Referee, after holding the
afojresaid hearing, subm itted to the Board a transcript of 
the proceedings together with his recommendation  that the
1958 injury claim be reopened 

The Board, after de novo review, affirms and adopts
as its ovm the recommendation made by the Referee, a copy
of which is attached hereto and, by this reference, made a
part hereof 

ORDER

Claimant's claim for an industrial injury sustained on
January 21, 1958 is-hereby remanded to the State Accident In
surance Fund to be accepted and for the payment of com pensa-
tion, as provided by Iciw, -cciamencing on tb e day (exact day un
known) in March 1976 that claimant fell  from the ladder, and
until the c] aim was again closed pursuant to ORS 656 278, less 
any time w’orked 

Claimiant’s attorney is hereb' granted as a reasonable
attornev's fee a- sum equal to 25% ot the increased compensation
for temporary total disability granted by this order, payable
out of said compensation as paid, not to exceed $500 

SAIF CLAIM NO FC 331423 MARCH 2, 1979

CLAUDIE WALKER, CLAIMANT
SAIF Legal Services, Defense Atty 
Own Motion Order

-518-
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suffered a cqmpensabJ.e injury on October 12, 
1971. His claim w~s accepted and closed and his aggravation 
rights have expired. On ~ebruary 1, 1979 Dr. Michael S. Bas
kin advised the Fund that claimant had an irritation in the 
anterior aspect of the an~le, secondary to a screw that was 
planted. across the tibia.· He requested the Fund to reopen 
claimant's claim to enable hirn to .remove: the screw. Surgery 
was planned for February lt,_ 1979. 

On February 15, 1979 the Fund forwarded Dr. Baskin'i 
letter and his chart notes to the Board, stating it would not 
oppose the Boarc1' s reopening the claim pursuant to its .~wn 
motion jurisdiction if the Board was satisfied that the medi
cal evidence justified it. 

The Board finds that the necessity for removing the scre1.v 
surgically is related to the claimant 1 s 1971 industrial injury 
inasmuch as a result of that injury the screw was placed across 
the tibia as a part of the surgical repair of the fracture. -

The Board concludes that the request to reopen the claim 
should be granted and that the claim for the October 21, 1971 
industrial injury should be remanded to the State Accident Insur
ance Fund for the pc1ymen t of: compensation, as providE!c1 by law, 

commencing on FC:,b:ruary 14, 1978, the date the sul:gery to remove 
the screw wa.:3 performed, and unti.J the claim is closed pursuant 
to ORS GS6.278. 

SAIF CLAIM NO ZC 362453 

ROSE WHEELER, CLAIMANT . 
Dye & Olson·, Claii'lian··f' s Attus 

..? • 

SAIF, Legal Services, Defense Atty. 
Own Motion Order 

MARCH 2, 1979 

On January l6, 1979 the Board received from claimant, 
l~:y 0nd through her attorney, a request to reopen her claim 
:tor a cornpen~~abl<.::! injury to her right toot sustained on April 

:~, ~ 972 \·i'hiJ.e ~mp.1.oyc-~d by Safari Motel ;:ind Restaurant, In~;. 
Claimant's claim was closed initinlly by a Determination Order 
ciatE·d i·lay 10, 1973 which av1ardec1 her 60.75°. Later the cla.im 
was reopened an~ closed with an uward of 6.5°, giving claimant 
a total award of 67.25°. · 

-519-

m Claimant suffered a compensable injury on October 12,
19 71, His claim was accepted and closed and his aggravation
rights have expired On February 1, 1979 Dr Michael S Bas
kin advised the Fund that claimant had an irritation in the
anterior aspect of the ankle, secondary to a screw that v;as
planted, across the tibia ' He requested the Fund to reopen
claimant's claim to enable him to  remove the screw Surgery
was planned for February 14,, 1979  

On February 15, 1979 the Fund forv;arded Dr Baskin's
letter and his chart notes to the Board, stating it v;ould not
oppose the Board's reopening tJie claim pursuant to its  pv;n
motion jurisdiction if the Board v;as satisfied that the medi
cal evidence justified it 

The ]3oard finds that the necessity for removing the screw
surgically is related to the claimant’s 1971 inciustri^il injury
inasmuch as a result of that injury the screv; was placed across
the tibia as a part of the surgical repair of the fracture 

The Board concludes that the request to reopen the claim
should be granted and that the claim for the October 21, 1971
industrial injury should be remanded to the State Accident Insur
ance Fund for the payment of compensatj on, as provided by lav;,
commencing on February 14, 1978, the date the surgery to remove
the screw v;as performed, and until the claim is closed pursuaiit
to ORS G56 278 

SAIF CLAIM NO' ZC 362453 MARCH 2, 1979
ROSE WHEELER, CLAIMANT
D3^e & Olson', Clainiali'f''s Attys 
SAIF, Legal Services, Defense Atty 
Ov;n Motion Order

On January 2-6, 1979 the Board received from claimant,
by and through her attorney, a request to reopen her claim
for a compensable injury to her right foot sustained on April
3, 1 972 whi] e employed by Safari Motel and Restaurant, Inc 
Claimant's claim was closed initially by a Determination Order
dated May 10, 1973 which awarded her 60 75° Later the claim
v;as reopened and closed v ’ith an cu vard of 6 5°, giving claimant
a total award of 67 25° 

-519-
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requested a hearing and, on August 15, 1978, Mi.\ 
pursuant to a Stipulation and Order, claimant was paid an ad- ¥ 
ditional 20.25°. Therefore, at the present time claimant has 
received 87.5° for 65% loss of the right leg. Het' aggravation 
~ishts expired on Maf 10, 1978. 

On October 26, 1978 claimant's treating physician, Dr. 
Thomas A. Tavlor, requested the Fund to reopen claimant's claim. 
He stated th;t claimant's comolai~ts were significant and 
enough to warrant further tre~tme~t ~hich he was now under
taking to furnish claimant ond that he int::ended to continue 
treating claimant on a conservative basis . .. 

On January_JO, 1~79 the Fund was advised of claimant's 
petition and retjucsted to inform the Board of its position 

_ \_vi t_h __ r_eg? r:.?- ___ 1;her~~<-?. _wi ~~i~ 2 0 doys. 

On February 8, 1979 the Fund responded, stating it op
pof3c~d reopening the claim. It based its opposition upon a 
closing evaluation made by Dr. Lawton dated November 14, 1977 
which indicated only that continuing conservative care would 
be necessary. This treatmeht now is being provided claimant 
~y Dr. Taylor and the Fund agrees to provide it pursuant to 
ORS G56.245 but contends that there is nothi0g in Dr. Taylor's 
.-cport which indicates any objective findings of a worsening 
of claimant's condition since the last closure of her claim on Q 
August 15, 1978. W 

The Board, having considered all of the medicals fur
nished to it, finds that Dr. Taylor's opinion is that claim
ant's podiatric condition is stable and possibly at the point 
of maximum improvement.; however, the discomfort of her right 
foot may preclude her from any type of employment in the future. 

The Board concludes that the comment "the point of max
imum improv,2ment" cannot be equated to a worsening of cle.im
ant' s condition at the present time. It does appear that 
claimant will continue to need conservative treatment and 
that such treatment is being furnished to claim<1nt by the 
Fund pursuant to ORS 656.245. 

The Board co_ncludes thut claim<1nt' s request to reopen 
her claim for the payment of additional temporary total disa
bility benefits ~ntil such time as her claim becomes medically 
s ta tiona ry 2rnd for th0 payment of adcl i tional cornoensa tion for 
permanent partial disability is Aot supported by-the m~dical 
evidence and should be denied. 

IT- IS SO ORDERED. 

-520-

Claimant requested a hearing and, on August 15, 1978,
pursuant to a Stipulation and Order, claimant v;as paid an ad
ditional 20.25°. Therefore, at the present time claimant has
received 87.5° for 65% loss of the right leg. Her aggravation
rights expired on Ma^ 10, 1978.

On October 26, 1978 claimant's treating physician, Dr.
Thomas A. Taylor, requested the Fund to reopen claimant's claim,
He stated that claimant's complaints were significant and
enough to v/arrant further treatment v;hich he was nov; under
taking to furnish claimant and that he intended to continue
treating claim.ant on a conservative basis.

On January- 30, .19.79 the Fund was advised of .claimant' s
petition and requested to inform- the Board of its position
with regard thereto within 20 days.

On February 8, 1979 the Fund responded, stating it op-
po.sed reopening the claim. It based its opposition upon a
closing evaluation made by Dr. Lawton dated November 14, 1977
which indicated only that continuing conservative care would
be necessary. This treatment now is being provided claimant
by Dr. Taylor and the Fund agrees to provide it pursuant to
ORS 656.245 but contends that there is nothing in Dr. Taylor's
yeport which indicates any objective findings of a worsening
of claimant's condition since the last closure of her claim on
August 15, 1978.

The Board, having considered all of the medicals fur
nished to it, finds that Dr. Taylor's opinion is that claim
ant's podiatric condition is stable and possibly at the point
of maxim.um .improvem.ent; however, the discomfort of her right
foot may preclude her from any type of employment in the future

The Board concludes thab the comment "the point of max
imum improvement" cannot be equated to a worsening of claim
ant's condition at the present time. It does appear that
claimant will continue to need conservative trcatm.ent and
that such treatment is being furnished to claimant by the
Fund.pursuant to ORS 656.245.

The Board concludes that claimant's request to reopen
her claim for the payment of additional temporary total disa
bility benefits until such time as her claim becomes medically
stationary and for the payment of additional compensation for
permanent partial disability is not supported by the medical
evidence and should be denied.

IT IS SO ORD R D.

-520-
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CASE NO. 77-2945 

HARL M. WHITE, CLAIMANT 
Pippin & Bocci, Claimant's Attys. 
Keith D. Skelton, Defense Atty. 
Request for Review by Claimant 

MARCH 2, 1979 

Reviewed by Board;Hernbers Phillips and Mccallister. 
L 

Claimant seeks Board review ot the Referee's order which 
affirmed the May 18, 1976 Determination Order whereby he was 
grantE~d compensation equal to 16 ° for 5% unscheduled low back 
disability. 

The Board, after de novo review, affirms and adopts the 
Opinion and Order of the Referee, a copy of which is attached 
hereto and, by this reference, is made a part hereof. 

ORDER 

The order of the Referee,.dated June 29, 1978, 1s affirmed. 

SAIF CLAIM NO TC 198311 

GEORGE E. FINNEY, CLAIMANT 
Evohl F. Malagon, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Order 

j,- ... ,., 

MARCH 7, 1979 

On February 22, 1979 the Board received a motion from 
tne State Accident Insurance Fund which requested that it can
cel the hearing set in the above entitled matter for April 25, 
1979 in Roseburg, alleging the Doard has no jurisdiction in 
the matter. 

The'Board finds no basis for the Fund's motion and con
cludes that it should_be denied. 

iT IS SO ORDERED. 

-521-

WCB CAS NO. 77-2945
HARL M. WHIT , CLAIMANT
Pippin & Bocci, Claimant's Attys.
Keith D. Skelton, Defense Atty.
Request for Review by Claimant

MARCH 2, 1979

Reviewed by Board, Meimbers Phillips and McCallister.
Claimant seeks Board review of the Referee's order which

affirmed the Hay 18, 1976 Determination Order whereby he was
granted compensation equal to 16° for 5% unscheduled low back
disability.

The Board, after de novo review, affirms and adopts the
Opinion and Order of the Referee, a copy of which is attached
hereto and, by this reference, is made a part hereof.

ORD R
The order of the Referee^ dated June 29^ 1978^ is affirmed.

SAIF CLAIM NO TC 198311 MARCH 7, 1979
G ORG  . FINN Y, CLAIMANT
 vohl F. Malagon, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Order

On February 22, 1979 the Board received a motion from
the State Accident Insurance Fund which requested that it can
cel the hearing set in the above entitled matter for April 25,
1979 in Roseburg, alleging the Board has no jurisdiction in
the matter.

The'Board finds no basis for the Fund's motion and con
cludes that it should be denied.

IT IS SO ORD l^D.
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CLAIM NO. KC 283950 

FRANK W. GIBSON, CLAIMANT 
David F.P. Guyett, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
own Motion Order 

MARCH 7, 1979 

On ~anuary 30, 1979· claimant, by and through his attor
ney, requested·the Board to direct the Fund to pay "all rea
sonable costs associated with his being placed in a nursing 
home because of the deterioration in his physical condition, 
including his mental condition". Claimant had suf fer.ed a com
pensable injury on January 1, 1971 for which he was granted 
com1?._ensation for permanent total disability. 

Because claimant 1 s aggravation rights have expired, the 
Board construed his request to be a request for own motion re-

. lief. By a letter, dated February 15, 1979, the Board advised 
the Fund of claimant's request and asked .it to inform the Board 
of its position within 20 days. 

On February 21, 1979 the Fund indicated that claimant is, 
at the present time, receiving benefits for permanent total dis-
-ability. from the Fund_for~his industrial_injury. It_is. the_ 
Fund's contention that the propriety of its denial of claimant's 
request for nursing home care in August 1978 should be deter- Q, 
mined by a hearing on that issue. W 

The Board, after considering the evidence before it, agrees 
with the Fund and concludes that the request for own motion-re
lief should be denied. This order should not be construed as 
precluding c·la~mant- fronr:/~~u~~eirig~ 3 htJnring pun:u;~rnt-·to ORS __ .:.-
656. 283. 

IT IS SO ORDERED. 

SAIF CLAIM NO TC 64534 MARCH 7, 1979 

DAVID L. GOODRIDGE, CLAIMANT , 
SAIF, Legal SArvices, Defense Atty. 
Own Motion Determinatfcn 

Claimant suffered a compensable injury on March 20, 1967. 
His claim was reopened by a Board's Own -Moiion Order, dated May 
3, 1978, because Dr. Pennington had found an inflammed and 
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SAIF CLAIM NO. KC 283950 MARCH 1, 1979
FRANK W. GIBSON, CLAIMANT
David F.P. Guyett, Claimant’s Atty.
SAIF, Legal Services, Defense Atty.
Own Motion Order

V
On 'January 30, 1979' claimant, by and through his attor

ney, requested■the Board to direct the Fund to pay "all rea
sonable costs associated with his being placed in a nursing
home because of the deterioration in his physical condition,
including his mental condition". Claimant had suffered a com
pensable injury on January 1, 1971 for which he was granted
compensation for permanent total disability.

Because claimant's aggravation rights have expired, the
Board construed his request to be a request for own motion re
lief. By a letter, dated February 15, 1979, the Board advised
the Fund of claimant's request and asked .it to inform the Board
of its position within 20 days.

On February 21, 1979 the Fund indicated that claimant is,
at the present time, receiving benefits for permanent total dis-
-ability-from the Fund-for ..his industrial-injury. It_is. the.
Fund's contention that the propriety of its denial of claimant’s
request for nursing home care in August 1978 should be deter
mined by a hearing on that issue.

The Board, after considering the evidence before it, agrees
with the Fund and concludes that the request for own motion-re
lief should be denied. This order should not be construed as
precluding claimant- from 3- hdjrin^ pUr Udllt- tO 0R5_. ^ ...
656.283.

IT IS SO ORD R D.

SAIF CLAIM NO TC 64534 MARCH 7, 1979
DAVID L. GOODRIDG , CLAIM-ANT
SAIF, Legal Services, Defense Atty.
Own Motion Determination

Claimant suffered a compensable injury on March 20, 1967
His claim was reopened by a Board's Own -Motion Order, dated May
3, 1978, because Dr. Pennington had found an inflammed and
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'distal stump and an infected cyst posterior of the leg. 
A revision of the right leg amputation stump has been completed 
and claimant was released for regular work in December 1978. 

On February 8, 1979 the Fund requested a determination 
claimant's present disa~ility. The Evaluation Division of the 
Workers' Compensation Board, after reviewing Df. Pennington's 
medical ,reports, finds that claimant is ehtitled to additional 
temporary total disabil~ty compensation from April 4, 1978 
through December 19, 1978 only. · 

i 
..., ~ • .,,, •,• ... ~.;.,,.. ,...,, I 

The Board concurs in this recommendation. 

ORDER 

of 

The claimant is hereby granted compensation for temporary 
total disability from April 4, 1978 through December 19, 1978, 
less time worked~ 

, CLAIM NO. CA 628-7097-199-ll-M 

EARL HAZLETT, CLAIMANT 
Pozzi, Wilson, Atchison, Kahn & O'Leary, 

Claimant's Attys. 
Rankin, McMurry, Osburn, Gallagher & Vav~osky, 

Employer's Attys. 
Bruce Bottini, Defense Atty. 
Own Motion Order 

MARCH 7, 1979 

On April 13, 1978 the Board received a request from 
claimant to reopen his claim for a compensable left ankle 
injury suffered on February 5, 1968 while employed by Cas
cade Corporation whose carrier was Industrial Indemnity. 
The claim was initially closed on June 4, 1970 and claimant's 
aggravation rights have expired. 

On June 3, 1973 claimant suffered another industrial 
injury to his left ankle while working for Burns International 
Security Services, whose carrier was Underwriters Adjusting 
Company for Continental Insurance co'mpany. The Board found 
that at present a claim for aggravation of this June 3, 1973 
injury is pending before the Hearings Division and felt there 
was a possibility that the conditions requiring treatment 
could have been related to the 1968 injury rather than the 
1973 'injury. 

-523-

swollen'distal stump and an infected cyst posterior of the leg.
A revision of the right leg amputation stump has been completed
and claimant was released for regular work in December 1978.

On February 8, 1979 the Fund requested a determination of
claimant's present disability. The  valuation Division of the
Workers* Compensation Board, after reviewing Dr. Pennington's
medical reports, finds that claimant is entitled to additional
temporary total disability compensation from April 4, 197S
through December 19, 1978 only. ^

The Board concurs in this recommendation.
. ORD R
The claimant is hereby granted compensation' for temporary

total disability from April 4, 1978 through December 19, 1978,
less time worked;

V CLAIM NO. CA 628-7097-199-11-M MARCH 7, 1979
 ARL tIAZL TT, CLAimNT
Pozzi, Wilson, Atchison, Kahn & O'Leary,

Claimant's Attys.
Rankin, McMurry, Osburn, Gallagher & VavRosky,

 mployer's Attys.
Bruce Bottini, Defense Atty.
Own Motion Order <

, On April 13, 1978 the Board received a request from
claimant to reopen his claim for a compensable left ankle
injury suffered on February 5, 1968 while employed by Cas
cade Corporation whose carrier was Industrial Indemnity.
The claim was initially closed on June 4, 1970 and claimant's
aggravation rights have expired.

On June 3, 19'73 claimant suffered another industrial
injury- to his left ankle while working for Burns International
Security Services, whose carrier was Underwriters Adjusting
Company for Continental Insurance Company. The Board found
that at present a claim for aggravation of this June 3, 1973
injury is pending before the Hearings Division and felt there
was a possibility that, the conditions requiring treatm.ent
could have been related to the 1968 injury rather than the
1973 injury.
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attorney for Industrial- Indemnity ~ontended that 
the Board should deny claimant's request for own motion re
lief. The attorney for Underwriters Adjusting Company felt 
that the two claims should.be cpnsolidated and heard before 
a Referee before a final d~cision was made. Claimant re
questing that the two claims be consolidated for hearing. 

After considering-all oF the eVi-dcn-ce ·before it, t_i1e 
Board referred the matte~·to the Hearings Division wi.th in
structions to hea~ the is~~e of ·~iaimant's request for own 
motion re 1 ief together with .•the• issue of the propriety of the 
denial of claimant's claim for aggravation. 

On December 5, 1978 a hearing was held before Referee 
James P. Leahy. On January 19, 1979 he submitted to the 
Board B tran5Gript of the proceedin~s together with his rec

ommendation that the Board deny claimant's request for own 
motion -relief. 

The Board, after de novo review of the transcript of 
the proceedings, accepts and adopts as its own the recommen
dation of the Referee, a copy of which is attached hereto 
and, by this reference, made a part hereof. 

ORDER 

The request to reopen claimant 1 s claim for an industrial 
injury sustained on February 5, 1968 is hereby denied. 

CLAIM NO. 541-CR-31683 

HELEN F. KELSO, CLAIMANT 
Emmons, Kyle, Kropp & Kryger 

Claimant's Attys. 
Souther, Spaulding, Kinsey, Williamson & 

Schwabe, Defense Attys. 
Own·Motion Order 

MARCH 7, 1979 

On December 4, 1978 claimant, by and through her attor
ney, petitioned the Board to exercise its own motion jurisdic
tion and reopeh her claim for an injury suffered on October 10, 

1968 while working for Wah Chang Corporation. Claimant's aggra
vation rights have expired. 

Claimant states that she was hospitalized in February 1978 
· and again in September 1978 as a result ·of her compensable injury 
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The attorney for Industrial- Indemnity contended that
the Board should deny claimant's request for own motion re
lief. The attorney for Underwriters Adjusting Company felt
that the two claims should.be consolidated and heard before
a Referee before a final decision was made. Claimant re
questing that the two claims be consolidated for hearing.

- • After considerihg‘all' of--the evidence'before it, the
Board referred the matter/to the^ Hearings Division v/j.th in
structions to hear the issue of ^claimant's request for own
motion relief together with.-the- issue of the propriety of the
denial of claimant's claim for aggravation.

On December 5, 1978 a hearing was held before Referee
James P. Leahy. On January 19, 1979 he submitted to the
BOSrCl d tldllBGLip^ proceedings together with his rec
ommendation that the Board deny claimant's request for own
motion relief.

The Board, after de novo review of the transcript of
the proceedings, accepts and adopts as its own the recommen
dation of the Referee, a copy of which is attached hereto
and, by this reference, made a part hereof.

ORD R
The request to reopen claimant's claim for an industrial

injury sustained on February 5, 1968 is hereby denied.

CLAIM NO. 541-CR-31683 MARCH 7, 1979
H L N F. K LSO, CLAIMANT
 mmons, Kyle, Kropp & Kryger
Claimant's Attys.

Souther, Spaulding, Kinsey, Williamson &
Schwabe, Defense Attys.

Own'Motion Order

On December 4, 1978 claimant, by and through her attor
ney, petitioned the Board to exercise its own motion jurisdic
tion and reopen her claim for an injury suffered on October 10,
1968 while working for Wah Chang Corporation Claimant's aggra
vation rights have expired.

Claimant states that she was hospitalized in February 1978
and again in September 1978 as a result -of her compensable injury

-524-



           
        
         

           
            
        

        
            
          

          
          

         

          
        

            
        

         
           

         
         

            
         

          
          
 

        
         

         
            

            
       

        
 

   
    

     
 

      
 

  

  

and her condition is worsenin9. She has not worked since January 
19r 1976. Because claimant failed, initially, to enclose the 

two medical reports mentloneJ in lhe ~tti~ion, thQ Board did not 
receive them until December 15, 1978; the carri~r had already been 
advised that it had 20 days in which to respond to claimant's 
motion £~om the date it received the medical reports. 

Qn Japaury 18, ~979 the Board indicated to claimant's at
torney .that it had considered this clAi~·sev~ral times and it 
would appreciate comments from Dr.· Endicott or_ any other doctor 
as to ariy worsening of clai~ant's condition from the 1968 indus
trial i~jury since the last award cir arrangement of compensation 
in 1977. It also requested information regarding any recommended 
treatment. 

The carrier resronded on February 14, 1979, listing the var-
-ious Determination-Orders :and Own Motion- Orders~involved· in this
claim. It stated that claimant, ~t the time of the first two. 
requests for· 6wn motion consideration, cont~nded she was perman
ently· and totally disabled. In the present request claimant 
stated she was not working, her condition had worsened and her 
disability was "quite. severe". The carrier quoted Dr. Endicott's 
November 27, 1978 report that stated claimant would have rectir
ring bouts of back pain and that the onJy relie~ would be trac
tion at those particular times. This would indicate, according 
to the carrier, that claimant's condition was not actually worse, 
bu~ only an ongoing symptomatology which has been present for 
many years. 

The Board, after thorough consideration of the medical 
reports ·furnished by claimant and by the carrier, concludes 
that there is no justification for reopening claimant's claim 
at this time. If claimant is in need of continued care and 
treatment as a result of her October lOf 1968 injury it can 
be obtained under the provisions of ORS 656.245. 

ORDER 

Clclimant J s petition for own motion relief is hereby de-
nied. 

WCB CASE NO. 78-257 

ALBERT L. MATTSON, CLAIMANT 
Blackhurst, Hornbecker, Hassen & Brian, 

Claimant's Attys. 
Jones, ~ang, Klein, Wolf & Smith, 

Defense Attys. 
Orde~ Of Dismissal 
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MARCH 7, 1979 

m

and her condition is worsening. She has not worked since January
19f 1976. Because claimant failed, initially, to enclose the
two medical reports mentioned in LKe tllQ BOdld dlcl ROt
receive them until December 15, 1978; the carrier had already been
advised that it had 20 days in which to respond to claimant's
motion from the date it received the medical reports.

On Janaury 18,.1979 the Board indicated to claimant's at
torney .that it had considered this claiir. ‘ several times and it
would appreciate comments from Dr.'  ndicott or. any other doctor
as to any worsening of claimant's condition from the 1968 indus
trial injury since the last award or arrangement of compensation
in 1977. It also requested information regarding any recommended
treatment.

The carrier responded on February 14, 1979, listing the var
• ious Determination-Orders'and Own Motion- Ordersminvolved' in this’
claim. It stated that claimant, -at the time of the first two.
requests for own m.ction consideration, contended she was perman
ently' and totally disabled. In the present request claimant
stated she was not working, her condition had worsened and her
disability v;as "quite severe". The carrier quoted Dr.  ndrcott's
November 27, 1978 report that stated claimant would have recur
ring bouts of back pain and that the only relief would be trac
tion at those particular times. This would indicate, according
to the carrier, that claimant's condition was not actually worse,
but only an ongoing symptomatology v;hich has been present for
many years.

The Board, after thorough consideration of the medical
reports -furnished by claimant and by the carrier, concludes
that there is no justification for reopening claimant's claim
at this .time. If claimant is in need of continued care and
treatment as a result of her October 10, 1968 injury it can
be obtained under the provisions of ORS 656.245.

ORD R
Claimant's petition for own motion relief is hereby de

nied .

WCB CAS NO. 78-257
ALB RT L. MATTSON, CLAIMANT
Blackhurst, Hornbecker, Hassen & Brian,

Claimant's Attys.
Jones, Lang, Klein, Wolf & Smith,

Defense Attys.
Order Of Dismissal
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request for review, having been duly filed with the 
Workers'. Compensat~o~ Board .in the above entitled matter by 
the claimant, and said request for review now havina been 
withdrawn, ~ 

IT IS THEREFORE ORDERED that the request for review now 
pending before the Board is h~reby dismissed and the order of 
the Referee is final by operation ,)f law. 

WCB CASE NO. 77-3549 

ORVILLE G. ROBL, CLAIMANT 
Pozzi, Wilson, Atchison, Kahn & O'Leary, 

Claimant 1 s Attys. 
SAIF, Legal.Services, Defense Atty. 
Request for Review by the SAIF 

MARCH 7, 1979 

Reviewed by Board Ne1~ers Wilson and Phillips. 

The State Accident Insurance Fund requests review by 
the Board of the Referee's order which awarded claimant com
pensation for permanent total disability. 

Claimant suffered a compensable injury on May 13, 1974: 
Initially, the Board entered a Determination Order on September 
25, 1974; later it was set aside by a Board order, dated Octo
ber 9, 1974, because the Board had. been advised that claimant 
received surgical treatment on Septe~Jer 18, 1974 which was a 
direct result of his i11dustrial injury. Therefore claimant was 
not medically stationary at t~e time of the May 13, 1974 closure. 

On· April 4, 1977 the claim-was properly closed by a Deter
mination Order which awarded clain@nt compensation for temporary 
total disability, 64° for 20% unscheduled back disability and 30° 
for 2 0% loss of the left leg. Claimant appealed, contend:i.ng 
both awards for permanent partial disability were inadequate. 

Claimant 1 s injuries sustained on May 30; 1974 were diag
nosed as an acute 1 urnbosacral spi::-ctin and a right knee injury. 
~1ile working as ·a carpe~t~r he h~d:slippid ·from a step ladder. 
The physicians a·t the Orthopaedic ·consultants who ezamined 
claim~nt, stated on January 31, 1977 that claimant could not 
return to his former work without limitations. They concluded 
claimant was not moLivated toireturn to work and that the ob
jective findi119s did not support t.be complaints to the full 
extent thereof. 
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A request for review, having been duly filed with the
Workers' Compensation Board ,in the above entitled matter by
the claimant, and said request for review nov; having been
v^7ithdrawn,

IT IS TH R FOR ORD R D that the request for review now
pending before the Board is hereby dismissed and the order of
the Referee is final by operation Ol law.

WCB CAS NO. 77-3549 MARCH 7, 1979
ORVILL G. ROBL, ’CLAIMANT
Pozzi, Wilson, Atchison, Kahn & O'Leary,
Claimant's Attys.

SAIF, Legal.Services, Defense Atty.
Request for Review by the SAIF

Reviewed by Board Members Wilson and Phillips.
The State Accident Insurance Fund requests review by

the Board of the Referee's order which awarded claimant com
pensation for permanent total disability.

Claimant suffered a compensable injury on May 13, 1974.'
Initially, the Board entered a Determination Order on September
25, 1974; later it was set aside by a Board order, dated Octo
ber 9, 1974 , because the Board had. been advised that claimaiit
received surgical treatment on SepterniDer 18, 19 74 which v/as a
direct result of his industrial injury. Therefore claimant was
not medically stationary at the time of the May 13, 1974 closure.

On- April 4 , 1977 the claim-was properly closed by a -Deter
mination Order which awarded claimant compensation for temporary
total disability, 64° for 20% unscheduled back disability and 30°
for 20% loss of the left leg. Claimant appealed, contending
both awards for permanent partial disability were inadequate.

Claimant's injuries sustained on Hay 30, 1974 v/ere diag
nosed as an acute lumbosacral sprain and a right knee injury.
W]-]ile working as'a carpenter he had'siipped from a step ladder.
The physicians at the Orthopaedic "Consultants who examined
claimant, stated on January 31, 1977 that claimant could not
return to his former v.’ork without limitations. They concluded
claimant v;as not motivated to'return to work and that the ob
jective findings did not support the compl^iints to the full
extent thereof.
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. I 
I 
' I 

The aforesaid report gave a rather comprehensive history 
of the medical treatment which .. claimant received from the date '.,., .... , .. ,. 
of his accident. He was first ~cien by his family physician, Dr. 

II Rohrberg, who diagnosed a low back strain with sciatica and in-
1 jected c1aimant~s back several tirnes. Claimant was also seen by 
I Dr. Burnham, an osteopathic physician, who reported degenerative 
1 disc disease at L4-5; he noted that claimant had ~ome swelling 
I and pain in his right knee. Claimant re~eived osteopathic man
/ ipulations which apparently did not give claimant much relief. 

Claimant was then examined by Dr. Pasguesi and in September 
1974 Dr. Heusch pe~formed a medial meniscectomy on the right 
knee. At that time spondylolisthesis was noted in the lumbo
sacral spine. Dr. Heusch was also of the opinio!1 that cluimant 
had chondromalacici of the right patella. 

After claimant's surgery, serious consideration was given 
to rehabilitating claimant and contact was made with the Division 
of Vocational Rehabilitation. However, nothing came of this 
primarily because claimant was ·continuing to have back pains. 
Claimant was examined by Dr. Berselli who re-operated on the 
riqht knee and removed a remnant of the medial meniscus and 
shaved a portion of the right medial patella. This gave claim-· 
ant some relief. 

Dr. Silver performed a myelogram and subsequently a lam
inectomy from L2 to the sacrum with cliscectomy. Claimant's 
probJ.ems were alleviated by this surgical procedure although 
claimant continued to have some tingling and numbness in both 
legs. 

A myelogram performed i.n April 1976 sm,1c;ested a1~achnoicl
itis, however, no further procednres \-.'ere performed. At the 
time claimc1 rd: was e}:cunined by the phys :Le ian s at the Orthopaedic 
Consultants he was not receiving any treatment. However, he ·had 
been contacted by the Division of Vocational Rehabj_litation and 
claimant advised them that he was unable to perform any work 
and felt that he was totally disabled. The Orthopaedic Consul
tants felt that the loss of function of the back at the time 
of the examination was moderately severe and, due to the injury, 
moderate. They found the total loss of function of the knee 
was mild anc1 alJ. of it due to the injury. They recommended 
that ~laimant's claim be closed and this report was on the 
basis of the Determination Order of April 4, 1977. 

The Referee gave substa~tial weight to the opinion ex
pressed by Dr. Berselli whose involvement in handlinc clu.irn
~nt•s back problems was substantial. Dr. Berselli, {nan of
fice note, dated August 30 1976 st t d tl 1 .' , -a e . 1at c aimant was 
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The aforesaid
medical a rather comprehensive history

received from the date
report gave

treatment which,, claimant
accident. He was first seen by his family physician, Dr.
g, who diagnosed a low back strain with sciatica and in
claimant’s back several times. Claimant was. also seen by
nham, an osteopathic physician, who reported degenerative
sease at L4-5; he noted that claimant had some sv;elling
n in his right knee. Claimant received osteopathic man-
ons which apparently did not give claimant much relief.
Claimant v;as then examined by Dr. Pasquesi and in September

1974 Dr. Heusch performed a medial meniscectomy on the right
knee. At that time spondylolisthesis v;as noted in the lumbo
sacral spine. Dr. Heusch v/as also of the opinion that claimant
had chondromalacia of the right patella.

After claimant's surgery, serious consideration was given
to rehabilitating claimant and contact was made with the Division
of Vocational Rehabilitation. Hov;ever, nothing came of this
primarily because claimant was continuing to have back pains.
Claimant was examined by Dr. Berselli who re-operated on the
right knee and removed a remnant of the medial meniscus and
shaved a portion of the right medial patella. This gave claim-'
ant some relief.

Dr. Silver performed a myelogram and subsequently a lam
inectomy from L2 to the sacrum with discectomy. Claimant’s
problems v;ere alleviated by this surgical procedure although
claimant continued to have some tingling and numbness in both
legs.

/
A myelogram performed in April 1976 suggested arachnoid

itis, however, no further procedures were performed. At the
time cd.aijiianb was examined by the physicians at the Orthopaedic
Consultants he was not receiving any treatment. However, he -had
been contcicted by the Division of Vocational Rehabilitation and
claimant advised them that he was unable to perform any work
and felt that he was totally disabled. The Orthopaedic Consul
tants felt that the loss of function of the back at the time
of the examination v;as moderately severe and, due to the injury,
moderate. They found the total loss of function of the knee
was mild and all of it due to the injury. They recommended
that claimant's claim be closed and this report was on the
basis of the Determination Order of April 4, 1977.

The
pressed by
ant's back
fice note,

Referee gave
Dr. Berselli
problems was
dated August

substantial weight to the opinion ex-
wliose involvement in handling claim-
substantial. Dr. Berselli, in an of-
30, 1976, stated that claimant was
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disabled and should be on disability indefinitely. 
Again on June 10, 1977 Dr. Berselli stated that claimant con
tinued to be disabled by his chronic back condition. 

With respect to the knee p~6blem, claimant had been ex
amined and/or treated by Drs. Rohrberg, Burnham, Pasquesi and 
Heusch. He had submitted to several surgeries which apparently 
afforded him some relief with respect to his knee problem.~ 
'l'he evidence indicates that it is cJ.c1imant 1 s back that is the 
greatest source of incapacitation. 

The Referee found that claimant had f inishec1 t}1e third 
year in high school, his work background consisted primarily 
of heavy labor and at the present time he is receiving a ser
vice disability of 20% from the Marine Corp. Claimant had 
had a back injury ~iliich required surgery in 1969, however, he 
testified that he had made a full recovery from the operation. 
He also had a shoulder injury in 1959 but his shoulder does not 
trouble him unless he attempts to raise hls arm above his head. 

I 

Claimant testified that he cannot work because of the 
back pain. Any household or yard work bothers him and to gain 
relief he has to sit down so that the leg pain ceases. At the 
present time he is receiving Social Security disability bene
fits and a VJ\ disability pension and, at tl-ie time of the hearing 
in September. 19 77 1 he \•las still_ receiving _payments- fron} _th_~ _ 
Fund based on the aword made by the Determination Order.. 

The Referee, after reviewing the exhibits and reading 
the transcript and the briefs of counsel, concluded that claim
ant was perrr.anently and totally disabled. i\l though cL1imant 
was not considered old, neither was he a young·man and his. 
educational limitations were quite obvious as were his physi
.cal impairments ... The Refc,ree found that claimant. could not_ 
expect to seek 1·1ork er t.mdergo successfuJ..1.y rel1abili t~tion. 
His aches, pains and miseries make successful physical and 
intellectual committrnent nnd engaqement beyoncl his capacity. 
The Referee concluded that claimant had established by a pre
ponderance of the evidence his incapacity to work at any 
gainful anc.1 successful occupation on u re9ular basis. 

The Board, on de ~ovo review, {inds that claimant is 
permanently anc: totally disabled ba:~C::'d upon the medical evi
dence pJ~imarj_Jy received from 01"-. Berselli and the physicians 
at the Orthopaedic Consul tan ts. The Doan1 further finds that 
the claimant's condition is such that consideration of his 
motivation to return to work is not a factor in determining 
this permanent total disability. 
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totally disabled and should be on disability indefinitely.
Again on June 10, 1977 Dr. Berselli stated that claimant con
tinued to be disabled by his chronic back condition.

With respect to the knee p3:.6blem, claimant had been ex
amined and/or treated by Drs. Rohrberg, Burnham, Pasquesi and
Heusch. He had submitted to several surgeries which apparently
afforded him some relief with respect to his knee problem. •.
The evidence indicates that it is claimant’s back that is the
greatest source of incapacitation.

The Referee found that
year in high school, his work
of heavy labor and at the pres
vice disability of 20% from th
had a back injury which requir
testified that he had made a f
He also had a shoulder injury
trouble him unless he atteir.pts

claimant had finished the third
background consisted primarily
ent time he is receiving a ser-
e Marine Corp. Claimant had
ed surgery in 1969, however, he
ull recovery from the operation,
in 1959 but^his shoulder does not
to raise his arm above his head.

Claimant testified that he cannot, v;ork because of the
back pain. Any household or yard v/ork bothers him and to gain
relief he has to sit down so that the leg pain ceases. At the
present time he is receiving Social Security disability bene
fits and a VA disability pension and, at the time of the hearing
in September. 19 77, he v;as still, receiving .payments- from the
Fund based on the award made by the Determination Order.

The Referee, after reviev.’ing the exhibits and reading
the transcript and the briefs of counsel, concluded that claim
ant was permanently and totally disabled. Although claimant
v/as not considered old, neither was he a young man and his -
educational limitations were quite obvious as were his physi-
-cal impairments.. -The Referee found that, claimant could not
expect to seek work or undergo successfully rehabilitation.
His aches, pains and miseries mcike successful physical and
intellectual committm.ent and engagement beyond his capacity.
The Referee concluded that claimant had established by a pre
ponderance of the evidence his incapacity to v;ork at any
gainful and successful occupation on a regular basis.

The Board, on de novo review, finds that claimant is
permanently and totally disabled based upon the medical evi
dence primarily received from Dr. Berselli and the physicians
at the Orthopaedic Consultants. The Board further finds that
the claimant’s condition is such that consideration of his
motivation to return to work is not a factor in determining
this permanent total disability.
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The order of the Referee, dated,Septewber _25, 1978, is 
affirmed. 

Claimant's attorney ~s hereby granted a reasonable attor
ney's fee for his services in connection with this Board review 
in the amount of $350, payable by the Fund. 

WCB CASE NO. 77-7997 

EDWARDS. WARD, CLAIMANT 
Harold W. Adams, Claimant's Atty. 
Souther, Spaulding, Kinsey, Williamson & 

Schwabe, Defense Attys. 
Order 

MARCH 7, 1979 

On February 22, 1979 the Board received from claimant, 
by and through his attorney~ a request to reconsider the Board's 
Order on Review entered in the above entitled·matter on Feb
ruary 12.t 19 79. 

.. 
Claimant's attorney requests that the Board reverse or, 

at least,.defer issuance of its order which affirmed the order 
of the Referee because he alleges the Referee was prejudiced by 
incompetent evidence. admitted over objection. 

The evidence to which claimant 1 s counsel objected on the 
grounds of being incompetent was an order signed by Roy G. Green, 
Director of the Vlorkers' Compensation Depu.rtment. This order 
was based upon a report received from the Chiropractic Review 
Con@ittee relating to possible 11 overutilization" of t.:i::-.eatment 
of claimant by two chiropractors. 

The order from the director was admissible the same as 
any medical report dealing with claimant's condition, medical 
cure and treatment; the weight to which such evidence is ac
corded 0ould be within the judgment of the Referee. 

The request for reco~sideration also states that a letter 
from Dr.: Samuel, heod of the Chiropractic Review Corrun:i. ttee, was 
uc1mitted without obJection and that said lE}tter indicated that 
Dr.· Samuel recognized that maintenance care and-palliative 
treatment might be rnzitters of substance in determinino v7hether 
the chiropractic treatment was overut.ilized. ., 
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m
, ORD R

The order of the Referee, dated -Septerriber .25, 1978, is
affirmed.

Claimant's attorney is hereby granted a reasonable attor
ney's fee for his services in connection with this Board review
in the amount of $350, payable by the Fund.

WCB CAS NO. 77-7997
 DWARD. S. WARD, CLAIMANT
Harold W. Adams, Claimant's Atty.
Souther, Spaulding, Kinsey, Williamson &

Schwabe, Defense Attys.
Order

MARCH 7, 1979

On February 22, 1979 the Board received from claimant,
by and through his attorney, a request to reconsider the Board's
Order on Review entered in the above entitled' matter on Feb
ruary 12, 1979.

Claimant's attorney requests that the Board reverse or,
at least,-, defer issuance of its order which affirmed the order
of the Referee because he alleges the Referee v;as prejudiced by
incompetent evidence, admiitted over objection.

The evidence to which claimant's counsel objected on the
grounds of being incompetent was an order signed by Roy G. Green,
Director of the Workers' Compensation Department. This order
was based upon a report received from the Chiropractic Reviev;
Conmittee relating to possible "overutilization" of treatment
of claimant by two chiropractors.

The order from the director was admissible the same as
any miedical report dealing v ’ith claimant's condition, medical
care and treatment; the weight to which such evidence is ac
corded v7ould be V7ithin the judgm ent of the Referee 

The request for reconsideration also states that a letter
from Dr. Samuel, head of the Chiropractic Reviev/ Committee, was
admitted without objection and that said J.etter indicated that
Dr. Samuel recognized that maintenance care and'palliative
treatment might be matters of substance in determining v;hether
the chiropractic treatment v/as overutilized.
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The ~oard, f :i.nds that there wa:; no issue before the Ref- j) 
eree o ·claimants entitJ.ement to further medical care and treat-

ment pursuant to the provisi~ns of ORS 656.245. -

The Board concludes that the Referee correctly re

ceived the order £3:om the Director of the ·i;·Jorkers' Cornpen-

sJ t:ion D~f_3h.Pbnenl: ln to ev .ic,ence. ~; t further concludes. tha. t 

there is no basis for reconsic1erincr: ·its order which affirmed 

the'Referee's opinion entered in the above entitled matter. 

ORDER 

The request f~~--ieconsideration by the claimant of the 

Board's Order on rtcview entered in the above entitled matter 

on February 12, 1979 is herebv denied. 

WCB CASE NO. 76-5600 

TINY L. WHITE, CLAIMAN'r 

Hershiser, Mitchell, Mowery & 
Davis, Claimant 1 s Attys. 

SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant 

MARCH 7, 1979 

Reviewed by Board Members Wilson and Phillips. 

Claimanl seeks revlew by the Board of the order of 

the Re fe.ree which af f i rmecl the De tGnnina tion Order I d0 ted 

Novernber 10, 1975, which awarded claimant 13.5° for 10% loss 

of her right foot and also affirmed the denial on February 

22, 1977 by the Fund of all treatment of disability subse

quent to c.L=1.imant's November 24, 1976 au-tomobiJe accident 

ancl all responsibility for any trec1.tment or dL3abili ty re

L1ting to her on-going sJ:in proble".'rns on the grounds that 

they were not the result of her job activities. 

Claimant was a 3G--year-olc1 cafeteria worker who suf

fered foot problems alleged].y from walking and standing on 

hard floors. On October 18, 1973 her right fifth toe was 

c1rnpnta ted through the me ta tarsal phlan9eal joint. 'l'he claim 

was initially denied on November 27, 1973 and, after a hear

ing was then held at the request of claimant on June 3, 1975, 

the clairn was orc1erec1 accepted. It wa.s later closed by the 

Determination Order dated November 10, 1975. 
\ 
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The Board finds that there was no issue before the Ref
eree of claimant's entit].ement to further medical care and treat
ment pursuant to the provisions of ORS 656.2^5.

The Board concludes that the Referee correctly re
ceived the order from the Director of the'Vtorkers' Compen
sation DOPcii'tmenl: rnto eviclence. ft furtlier concludes that
there is no basis for reconsidering 'its order which affirmed
the'Referee's opinion entered in the above entitled matter.

ORDER
The request for reconsideration by the claimant of the

Board's Order on Review entered in the above entitled matter
on February 12., 1979 is hereby denied.

WCB CAS NO. 76-5600 MARCH 1, 1979

TINY L. WHIT , CLAIMANT
Hershiser, Mitchell, Mowery &

Davis, Claimant’s Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Wilson and Phillips.
Cla.imairt seeks review by the Board of the order of

the Referee which affirmed the Determination Order, dated
November 10, 1975, v.'hich av.’arded claim.ant 13.5° for 10% loss
of her riqht foot and also affirm.ed the denial on February
22, 1977 by the Fund of all treatment of disability subse
quent to claimant's Nove;n)Der 24, 1976 automobile accident
and all responsibility for any treatment or disability re
lating to her on-going shin problems on the grounds that
they were not tlie result of her job activities.

Claimant v;as a 36-year-old cafeteria worker who suf
fered foot problems allegedl.y from Walking and standing on
hard floors. On October 18, 1973 her right fifth toe was
amputated through the metatcirscil phlaiigeal joint. The claim

a hear-
3, 1975,

It was later closed by the
Determination Order dated November 10, 1975.

\

was initially denied on November 27, 1973 and, after
ing v;as then held at the request: of claimant on June
the claim was ordered accepted.

-530-
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was first examined by Dr. Gei~t in April 
1973; she saw him again_on Decerni?er 16, 1975. _bt that time 

. she ·-wl1s COl~lt;lai1~.i~g of "p.aii\-· ~vtJ:it tl1Q· L:itor~1-- ci"spect-·or lleJ:;. 
right leg and behind the ankle b6ne. Dr.Geist injected the 
peroneal tendon but claimant continued to have pain at the 
site of the amputation. Dr. Geist, based upon claimant's 
prior experience, did not wish to re-operate. 

Dr. HaJ~wood, meclical. examinE!r for the Fund, sta l:ed 
on January 6, 1977 that claimant had developed a peroneal 
tendinitis secondary to trying to get the weight off the 
lateral side of her right foot and that the treat1nent there
for was a result of her February 1, 1973 injury. 

On March 29, 1973 Dr. Campbell treated claimant for 
~taphylococcus coagulase positive infection of her right 
foot. Approximately 10 days later he saw her and she was 
complaining. of pain in the stump area and also aching in 
her right hip, leg ana back. He concluded that some of 
the pain in the right hip and leg ~as secondary. to back 
disease but claimant did not have enough findings in her 
back to account for all the pain in her hip and certainly not 
in her toe .. He was unable to state whether claimant had re-. 
current staph infection but he felt that the staph infection 
originated in the incision in the foot following the surgery, 
how.ever,' he admitted this was pure speculation. 

On October 23, 1976 claimant had a hysterecto1ny and on 
October.28, the Fund denied claimant's recent medical problems 
as being unrelated to her February 1, 1973 injury and also 
denied any responsibility for recent back treatment, hyster
ectomy and appendectomy surgery. 

Dr. ·cherry, who had treated claimant in Ma.y .1.964 to 
December 1976 for her back problems, was of the opinion when 
he saw her in 1976 that it was very possible that the back 
and the right leg pain of which she complained had been_ ag--
9ravatecl by th(:! pain in the scar area of her amputation. 

On October 12, 1976 claimant saw Dr. Grout; she had a 
boil on her buttocks·whith had been present for three days. 
The claimant was placed on oral medicatin and the boil was 
incised and drained. Later she had another boil and was re
ferr1~d to Dr. Kimbrough. He found it was not unusual for 
a patient to become colonized with a virulent form of staphy
lococcus following the initial staph infection. He thought 
that her staph skin infections could be traced to her initial 
toe infection. 

-531-

Claimant v;as first examined by Dr. Geist in April
1973; she siw him again.on December 16, 1975. At that time
she'-was complaining oi pain AVGf tllQ h!^pGCt Of ilCL
right leg and behind the ankle bone. Dr.Geist injected the
peroneal tendon but claimant continued to have pain at the
site of tiie ampubation. Dr. Geist, based upon claimant’s
prior experience, did not wish to re-operate.

Dr. Harwood, meclical_ examiner for the Fund, stated
on January 6, 1977 that claimant had developed a peroneal
tendinitis secondary to tx'ying to get the weight off the
lateral side of her right foot and that the treatment there
for v;as a result of her February 1, 1973 injury.

On March 29, 1973 Dr. Campbell treated claimant for
staphylococcus coagulase positive infection of her right
foot. Approximately 10 days later he saw her and she \7as
complaiiiing. of pain in the stump area and also aching in
her right hip, leg and back. He concluded that som.e of
the pain in the right hip and leg was secondary, to back
disease but claimajit did not Jiave enough findings in her
back to account for all the pciin in her hip and certainly not
in her toe. . He was unable to state whether claimant had re--
current staph infection but he felt that the stciph infection
originated in the incision in the foot follov/ing the surgery,
hov.'ever, he admitted this was pure speculation.

On October 23, 1976 claimant had a hysterectomy and on
October,28, the Fund denied claimant's recent medical problems
as be:ing unrelated to her February 1, 1973 injury and also
denied aiiy responsibility for recent back treatment, hyster
ectomy and appendectomy surgery.

Dr. Cherry, v7ho had treated claimant iii May 1964 to
December 1976 for her back problems, was of the opinion when
he sav7 her d.n 19 76 that it was very possible that the back
and t]ie right ].eg pain of which she complained had been
gravated by the pain in the scar area of her amputate.on.

On October 12, 1976 claimant saw Dr. Grout; she had a
boil on her buttocksWhich had been present for three days.
The claimant was placed on oral medicatin and the boil V7as
incised and drained Later she had another boil and V7as re
ferred to Dr. Kimbrough He found it was not unusual for
a patient to become colonized with a virulent form of staphy
lococcus follov7ing the initial staph infection He thought
that her staph skin infections could be traced to her initial
toe infection 
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May 1964 claimant had suffered an injury to.her low 
back when she was involved in an automobile accident. Since Qi 
that time she reported severe low back pain radiating down W' 
the right leg. Dr. Cherry treated her for this low back 
strain and hospitalized her on June 19, 1966 for a period 
of four days. 

On November 24, 1976 claimant was again involved in an 
automobile accident. Her car was rear-ended and clo.imant 
sustained ~renching injuries to her entire spine for which 
she was hospitalized on Nove~ber 27. The diagnosis was acute 
cervical strain. When she was admitted she denied any diffi
culty with her neck_ or upper back prior to the motor vehicle 
accident st~t~ng that her low back had not been ~~3ravated 

and she c\enied any change in the lower extremity patterns of 
pain. 

On February 22, 1977 the Fund denied ali treatment 
of disability subsequent to the November 24, 1976 automo
bile accident and responsibility for any treatment or dis
ability resulting from claimant's skin problems. 

Between December 1976 and March 1977 claimant was in 
the hospital several times. She had constant pain in the 
back or her neck, in the thoracic and lumbar.back area, in 
the right leg, both hands, both forearms and elbow joints .. 
Claimant received conservative treatment; Dr. Kloos did not 
feel she was a good candidate for a myelography nor did he 
believe that the signs and symptoms were suggestive of a 
herniated disc. 

Claimant testified that she had first started working 
for the school district in September 1971 and her toe problem 
began shortly thereafter. Dr. Warner had treated her for : 
the infection and then referred her to Dr. Campbell who treated 
her until the summer of 1976. The boils had first appeared ~hile 
claimru1t was being treated by Dr. Campbell; she had no boils 
thereafter. After the surgery by Dr. h'ar·ner she returned to 
work, wearing a special type shoe. Claimant was referred to 
Dr. Geist by Dr. Campbell and he performed the toe operation. 

The Referee found that since the ~mpuation claimant 
continued to have pain and it apparently affected her entire 
body and her condition was aggravated by the staph infection 
and the boils. Before her hysterectomy claimant was able to 
work, although with pain, but after the staph infection, 
she was ·unable to return to work: - - -· · ··· · - - ·· -
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In May 1964 claimant had suffered an injury to.her low
back when she was involved in an automobile accident. Since
that time she reported severe low back pain radiating down
the right leg. Dr. Cherry treated her for this low back
strain and hospitalized her on June 19/ 1966 for a period
of four days.

On November 24, 1976 claimant was again involved in an
automobile accident. Her car was rear-ended and claim.ant
sustained wrenching injuries to her entire spine for which
she was hospitalized on November 27. The diagnosis was acute
cervical strain. When she was admitted she denied any diffi
culty with her neck or upper back prior to the motor vehicle
accident stating that her low back had not been aggravated
and she denied any change in the lower extremity patterns of
pai n.

On February 22, 1977 the Fund denied all treatment
of disability subsequent to the November 24, 1976 automo
bile accident and responsibility for any treatment or dis
ability resulting from claimant's skin problemiS.

Between December 1976 and March 1977 claimant was in
the hospital several times. She had constant pain in the
back or her neck, in the thoracic and lumbar.back area, in
the right leg, both hands, both forearms and elbow joints..
Claimant received conservative treatment; Dr. Kloos did not
feel she was a good candidate for a myelography nor did he
believe that the signs and symptoms v/ere suggestive of a
herniated disc.

Claimant testified that she had first started working
for the school district in September 1971 and her toe problem
began shortly thereafter. Dr. Warner had treated her for ;
the infection and then referred her to Dr. Campbell who treated
her until the summer of 1976. The boils had first appeared v/hile
claimajit v;as being treated by Dr. Campbell; she had no boils
thereafter. After the surgery by Dr. Warner she returned to
work, wearing a special type shoe. Claimant was referred to
Dr. Geist by Dr. Campbell and he performed the toe operation.

The Referee found that since the ampuation claimant
continued to have pain and it apparently affected her entire
body and her condition v/as aggravated by the staph infection
and the boils. Before her hysterectomy claimant was able to
work, although with pain, but after the staph infection,
she was unable to return to work. _ - _

m
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The Referee concluded that claimant had already received 
an award equal to 10% ~oss of,th~ right-foot which she asked 
to be increased based upon.her recurrent staph infection and 
the pain in her right leg and back. She also asked for com-
pensatlon for lem~6ta~y total di~Jbility from October lQ ~µtil 

__ November. 24 , .. 1976. during w.hich __ tJme she __ wa~ ~nab le to return 
to work d~e to the presence of tbe open boils ~on£airiing itaph 
infection. 

The Referee concluded that the· medical. evidence did 
not substantiate claifoan t' s contention--that her industrial 
injury caused the right leg and low back disability. He found 
claimant's own testimony inc1ica ted that her rec1l problenis 
began after an automobile accident which occurred in Novem
ber 19 76. 1-Ji th 're,spect to the staph infection, Dr. Campbell 
was unable-to state that she had recurrent staph infection at 
th~ time he saw her in April 1976 and his opinion that the 
infection originated ~n the incision at the time of the am
putation could only be considered as speculative. 

The Referee concluded, therefore, that the denial by 
the Fund·on February 22, 1977 should be affirmed and also 
that claimant had failed to meet the burden of proving that 
she w~s entitled to any additional award foi permanent dis
ability, either scheduled ~r unscheduled. 

The Board, on de nova review, finds that the staph in
fection claimant had was directly related to her industrial 
injury and the treatment therefor was compensable. 

T~e Board further finds that claimant was entitled to 
be cornpei1sated for temporary total disab3_i3_ ty during the ~~t
ied she 0as unable to return to work because of the open boils 
which cohtained the staph infection. Therefore, the claim for 
the staph infection conditiqn should be remanded to the Fund 
for payment of compensation commencing on October 10, 1976, 
the date claimant ceased working becat~se of the boils and until 
Nove~Jer 24, 1976. 

The Board further finds that claimant is entitled to com
pensation for permanent partial disability to her back. Be
cause of the amputation of claimant's toe, she now walks with 
a limp and this limping 9ait, in turn, has caused substantial 
pain in claimant's back and lower extremity. The Board con
cludes that claimant would be adequately compensated for her 
loss of ~age earning capacity due to her unscheduled disability 
by an award of 32° equal to 10% of the maximum. 

22, 
The Board finds that the denial by the Fund on February 

1977 was not proper, therefore, claimant's 3ttorney is en-
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The Referee concluded that claimant had already received
an award equal to 10% ’loss of -the right foot which she asked
to be increased based upon ,her recurrent staph infection and
the pain in her right leg and back. She also asked for com-
pensation for temp6rai‘y tOtal Cllsatillity frOm OCtObGi: 19 Witil

.. November. 24 1976, during, which time she v>;as unable to return
to work due to the presence of the open boils contciining staph
infection.

The Referee concluded that the' medical evidence did
not substantiate claimant's contention-*-that her industrial
injux'y caused the right leg and low back disability. He found
claimant's own testimony indicated that her real problems
began after an automobile accident which occurred in Novem
ber 1976. With 'respect to the staph infection, Dr. Campbell
was unable-to state that she had recurrent staph infection at
the tim.e he sav; her in April 19 76 and his opinion that the
infection originated dn the incision at the time of the am
putation could only be considered as speculative.

The Referee concluded, therefoire, that the denial by
the Fund on February 22, 1977 should be affirmed and also
thcit claimant had failed to meet the burden of proving that
she v;as entitled to any additional award for permanent dis
ability, either scheduled or unscheduled.

The Board, on de novo review, finds that the staph in
fection claimant had was directly related to her industrial
injury and the treatment therefor was compensable.

The Board further finds that claimant was entitled to
be compensated for temporary total disabilJ.ty during tKd
iod she \vas unable to return to v;ork because of the open boils
which contained the staph infection. Therefore, the claim for
the staph infection condition should be rem.anded to the Fund
for payment of compensation commencing on October 10, 1976,
the date claimant ceased working because of the boils and until
Noveinlier 24, 19 76.

The Board further finds that claimant is entitled to com
pensation for permanent partial disability to her back. Be
cause of the amputation of claimant's toe, she now walks v;ith
a limp and this limping gait, in turn, has caused substantial
pain in claimant's back and lower extremity. The Board con
cludes that claimant would be adequately compensated for her
loss of wage earning capacity due to her unscheduled disability
by an award of 32° equal to 10% of the maximum.

The Board finds that the denial by the Fund on February
22, 1977 was not proper, therefore, claimant's attorney is en-
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to a rec1sonable attorney's fee for his services both be- Q\ 
fore the Re.fe1~0e at the hearing <lnd the I3oarc1 on review, payable ., 
by the State Accident Insurance Fund. 

ORDER 

I 
1.s re-

versed. 

Claimant's claim for a iecurrent staphylococcus infection 
is remanded to the State Accident Insurance Fund for acceptance 
and for the pa:::/ment of cor,1pensation 1 as provided by law, from 
October 10, 1976 throu9h. November 21, 1976. 

Claimant is awarded 32° of·a maximum of 320° for 10% un
schedUlQd low back cli~~bilily. Thls dward ls in addition to 
the ai.-la rd claimant recei vec1 · by the Deterrnina tion Ord0.r dated 
November J.O, 19 7 5 whereby she was awarded 13. ::i O for 1 W2i loss 
of her riqht ler:_i; that Determination Order is c:1ffirmecl. 

Claimant's attorney is awarded as a reasonable attorney's 
fee for his services in behalf of claimant both before the Ref
eree at hearing and on Board review a sum equal to $2,000, pay
able by the State Accident Insurance Fund. 

WCB CASE NO. 76-282 

MICHAEL 1vOOLEY 1 CLAIMANT 
Alan M. Ruben, Claimant's Atty. 
SAIF 1 Legal Services, Defense Atty. 
Stipulation and Order 

M,.i\RCH 12, 1979 

The parties stipulate and agree as follows: 

1. On or about October 28, 1974, a claim was filed on 
behalf of claimant Michael A. Wooley for a lung condition 
alleged to have arisen out of and in the course of his employ
ment by General Plastics Insulation Company. The claim was 
based on claimant's exposure to ch9mi~~l6 contained in in~ula~ 

• I . 
lion used 1n his job. 

2. Following an investigation which included interviews 
with claimant and his employer and r~ports from phisicians 
who had examined, tested and treated claimant, the State· 
Accident Insurance Fund issued a denial of the claim on 
December 19, 1975. Claimant made timely request for he~ring 
on the denial. 
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I 
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titled to a reasonable attorney's fee for his services both be
fore the Referee at the hearing and the Board on review, payable
by the State Accident Insurance Fund.

m

ORD R

Of tllC R0f@rOQ, doted Ce^tember 20, Ib , Is re
versed .

Claimant’s claim for a recurrent staphylococcus infection
is remanded to the State Accident Insurance Fund for acceptance
and for the payment of compensation, as provided by law, from
October 10, 197G through. November 24, 1976.

Claimant is av.’arded 32° of'a maximum of 320° for 10% un-
schedulQd low boot disabili ty. This award is in addition tothe award claimant received by the Determination Order dated
November 10, 1975 whereby sl'ie was av;arded 13.5° for 10% loss
of her right leg; that Determination Ordex' is affirmed.

Claimant's attorney is av;arded as a reasonable attorney's
fee for his services in behalf of claimant both before the Ref
eree at hearing and on Board review a sura equal to 52,000, pay
able by the State 7\ccident Insurance Fund.

WCB CAS NO. 76-282 MARCH 12, 1979
MICHA L WOOL Y, CLAIMANT
Alan M. Ruben, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Stipulation and Order

The parties stipulate and agree as follov7S:

1. On or about October 28, 1974, a claim was filed on
behalf of claimant Michael A. Wooley for a lung condition
alleged to have arisen out of and in the course of his employ
ment by General Plastics Insulation Company. The claim V7as
based on claimant's exposure to cheraj,9^ig COntdincd in in Uld^^
iron used in his job.

2. Follov7ing an investigation w^hich included interviews
with claimant and his employer and reports from physicians
who had examined, tested and treated claimant, the State
Accident Insurance Fund issued a denial of the claim on
December 19, 1975. Claimant made timely request for hearing
on the denial.
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A formal hearing was held before a referee of·the 
Workers' Compensation Board on September 28, 1978. By an 
opinion and order of.that referee entered on October 16, 1978, 
the denial was upheld and the claim wa;·~eld not ~o be comp
ensable. Claimant filed a timely request for review of- the 
opinion and order which is pending before the Workers' Comp-
ensation Board. · 

4. There is a bona fide dispute between the parties. 
Claimant contends that he has an obstructive bronchial condi
tion related to chemical exposure on his job and that the 
opinion and order is erroneous. rhe Fund contends that 
claimant .has chronic bronchitis unrelated to his employment 
and that th6 opint9n and order should be affirmed. 

The parties desire to settle ~nd compromise the issue in 
dispute by an agreement whereby State Accident Insurance Fund 
~ill pay 'to claimant and his attorney the amount of $1200.00 
in full and final satisfaction of the dispute. Claimant and 
his attorney -0nderstan~ that the opinion and oarder and the. 
denial shall remain in fuJl force and effect and that claimant 
shall be entitled to no benefits or rights arising out of the 
claim. 

·s. ;Claimant's attorney, Alan M. Ruben, shall be entitled 
to a rea$onable fee of $300.00 for legal services to claimant, 
the fee to be paid out of the agreed settlement and not in 
addition thereto. 

6. The request for review may be dismissed. 

ORDER 

Based upon the stipulation of the parties, and a review 
of the evidence, the undersigned Board .Members find that there 
is a bona fide dispute between the parties and that the pro
posed settlement is reasonable. Pursuant to ORS 656.289(4) 
the foregoing stipulated settlement, including the provision 
for payment of an attorney's fee, is hereby approved arid 
ordered executed by the parties and the request for review is 
hereby dismissed, with prejudice . 
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#

3. A .formal hearing v;as held before a referee of' the
Workers' Compensation Board on September 28, 1978. By an
opinion and order of .that referee entered on October 16 , 1978 ,
the deaial was upheld and the claim v;as held not to be comp
ensable. Claimant filed a timely request for review of- the
opinion 'and order which is pending before the Workers’ Comp
ensation Board.

4. There is a bona fide dispute betv/een the parties.
Claimant contends that he has an obstructive bronchial condi
tion related to chemical exposure on his job and that the
opinion and order is erroneous. The Fund contends that
claimant ,has chronic bronchitis unrelated to his employment
and that the ©piJli9n order should be affirmed.

The parties desire to settle ,and compromise the issue in
dispute by an agreement whereby State Accident Insurance Fund
will pay'to claimant and his attorney the amount of $1200.00
in full and final satisfaction of the dispute. Claimant and
his attorney -understand, that the opinion and oarder and the.
denial, shall remain in full force and effect and that claimant
shall be entitled to no beiiefits or rights arising out of the
claim.

5. iClaimant's attorney, Alan H. .Ruben, shall be entitled
to a reasonable fee of $300.00 for legal services to claimant,
the fee to be paid put of the agreed settlement and not in
addition thereto.

(j. The request for reviev; may be dismissed.
ORDER

Based upon the stipulation of the parties, and a review
of the evidence , the undersigned Board .Members find that there
is a bona fide dispute between the pa.rties and that the pro
posed settlement is reasonable. Pursuant to O.RS 656.289 (4)
the foregoing stipulated settlement, including the provision
for payment of an attorney's fee, is hereby approved and
ordered executed by the parties and the request for review is
hereby dismissed, with prejudice.
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CASE NO. 78~3751 

JAMES BAILEY, CLAIMANT 
Souther, Spaulding, Kinsey; Williamson & 

Schwabe, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Request for Review by the SAIF 

March 14, 1979 

Reviewed by Board Members Wilson and Mccallister. 

The State Accident Insurance Fund seeks Board review of 
the Referee's order which granted claimant compensation for 
permanent total d~sability. 

The Board, after de nova review, affirms and adopts the 
Opinion and.Order of the Referee, a copy of which is attached 
hereto and, by this reference, is made a part hereof. 

ORDER 

The order of the Referee, dated s.eptember 6, 1978, is af-
firmed. 

claimant's ~ttQtney i� hereby granted a r~asonablQ Jttor~ 
ney' s fee for his services in connection with this Board review ~ 
in the amount of $300, payable by the Fund. 9 

WCB CASE NO. 74-4318 
WCB CASE NO. 78-1267 

CLYDE V. BRUMMELL, CLAIMANT 
Bloom, Ruben, Marandas, Berg,.Sly & 

Barnett, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant 

Ml\RCH 14, 1979 · 

Reviewed by Board Members Nilson and Mccallister. 

Claimant seeks Board review of the Referee's orders 
which dismissed his requests for hearing filed for a back 
claim and a foot claim. 

The Board, after de nova review, affirms and adopts 
the Opinion and Orders of the Referee, a copy of which ~re L1.t
tached hereto and, by this reference, is made a part hereof. 
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WCB CAS NO. 78-3751 March 14, 1979
JAM S BAIL Y, CLAIMANT
Souther, Spaulding, Kinseyi Williamson &

Schwabe, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by the SAIF

Reviewed by Board Members Wilson and McCallister.
The State Accident Insurance Fund seeks Board review of

the Referee's order which granted claimant compensation for
permanent total disability.

The Board, after de novo review, affirm.s and adopts the
Opinion and.Order of the Referee, a copy of which is attached
hereto and, by this reference, is made a part hereof.

ORD R
The order of the Referee, dated September 6, 1978, is af

firmed.

Claimant's sttsmsY 15 hereby granted a reasonable attor-ney's fee for his services in connection with this Board review
in the amount of $300, payable by the Fund.

WCB CAS NO. 74-4318 MARCH 14, 1979
WCB CAS NO. 78-1267

CLYD V. BRUMM LL, CLAIMANT
Bloom, Ruben, Marandas, Berg,•Sly &

Barnett, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Wilson and McCallister.
Claimant seeks Board review of the Referee's orders

which dismissed his requests for hearing filed for a back
claim and a foot claim.

The Board, after de novo review, affirms and adopts
the Opinion and Orders of the Referee, a copy of which are a'
tached hereto and, by this reference, is made a part hereof
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The B9ard notes that this is a perfect example of poor claims' 
management, but there is no evidence that claimant has been, 
or will be, deprived of compensation due him. 

ORDER 

ThQ ord~r~ of the REf Bree, Qiai;~g June 15 r 19 78 and July 
19, 1978, are affirmed. 

WCB CASE NO. 76-5765 
WCB CASE NO. 77-6311 

CHARLOTTE HAWTHORNE, CLAI~ffiNT 

MARCH 14! 1979 

Welchr Bruun, Green & Caruso, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Bruce Bottini, Employer's Atty. 
Reque13t for Review by the SAIF 
Cross-request by Industrial Ind. 

Reviewed by Board Members ~vilson and Phillips. 

The State Accident Insurance Fund requests Board review 
of that portion of the Referee's order entered in the above 
entitled matter which tequired it to pay a penalty and attor
ney fee. Industrial Indemnity Company requests cross-review 
of the Referee's order and, more specifically, his finding that 
claimant;s present condition was the result of an alleged in
dustrial injury of July 22, 1977 while claimant was an employee 
of the B~own Derby. 

Claimant sustained a compensable injury on June 17, 1975 
when she reinjured her cervical-dorsal spine by lifting and 
carrying.cases of beverage while working as a barmaid. The 
claim was accepted by the Fund and after receiving conserva
tive treatment the claim was closed by a Determination Order 
dated No~ember 19, 1975 whereby claimant was awarded 48° for 
15% unscheduled neck and upper back disability. 

On July 22, 1977, a Friday, claimant was again working 
as a barmaid but for a different employer whose carrier was 
Industrial Indemnity when, while carrying two cases of beer, 
she allegedly suffered an injury. The following Monday she 
compl.;1incd to her supervisor of pain in the upper back which 
eventually ~ettled on the right side of the upper back and 
shoulder.. Claimant's complaints of back pain prior to this 

-incident had been primarily ·on the left side. When she talked 
to her employer she was .unable to tell him exactly what happened 
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The Bocird notes that this is a perfect example of poor claims'
management, but there is no evidence that claimant has been,
or will be, deprived of compensation due him.

19,

ORD R

ThQ orders of the Referee; dated June is,
1978, are affirmed.

1978 and July

WCB CAS . NO.
WCB CAS NO.

76-5765
77-6311

MARCH 14, 1979

CHARLOTT HAWTHORN , CLAIMANT
Welch,- Bruun, Green & Caruso, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Bruce Bottini,  mployer’s Atty.
Request for Review by the SAIF
Cross-request by Industrial Ind.

Reviewed by Board Members Wilson and Phillips.

.ev;The State Accident Insurance Fund requests Board rev:
of that portion of the Referee's order entered in the above
entitled matter which required it to pay a penalty and attor
ney fee. Industrial Indemnity Company requests cross-review
of the Referee's order and, more specifically, his finding that
claim^int’s present condition v/as the result of an alleged in
dustrial injury of July 22, 1977 while claimant v;as an employee
of the Brown Derby.

Claimant sustained a compensable injury on June 17, 1975
when she reinjured her cervical-dorsal spine by lifting and
carrying, cases of beverage while working as a barmaid. The
claim v;as accepted by the Fund and after receiving conserva
tive treatment the claim was closed by a Determination Order
dated November 19, 1975 whereby claimant was awarded 48° for
15% unscheduled neck and upper back disability.

On July 22, 1977, a Friday,
as a barmaid but for a different e
Industrial Indemnity v;hen, while c
she allegedly suffered an injury,
compl.iiincd to her supervisor of pa
eventually settled on the right si
shoulder. Claimant's complaints o
incident had been primarily on the
to her employer she was .unable to
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claimant was again working
mployer whose carriei: v;as
arrying two cases of beer.
The following Monday she

in in the upper back v;hich
de of the upper back and
f back pain prior to this
left side. When she talked

tell him exactly what happened



          
           

        
         

           
         

 

         
          

        
        

         
          
           
          

        
          

           
        

        

         
         
            

          
           
     

          
          

           
            
           
          

            
           

       
         

             
         
           

          

she tllcught that her current problem resulted from carrying 
cases of beer the previous Friday. She·said that by the end 
of the day her back was stiff and sore. 

On August 1, 1977 claimant filed a claip against Indus
trial Indemnity for a new injury. This claim was deferred but 
compensation was paid until September 22 when Industrial denied 
the cluim. 

On September 22, 1977 claimant filed a claim for aggra
vation of her 1975 injury. The Fund paid claimant no compensa
tion and denied the claim on December 7, 1977. 

On December 1, 1977 claimant's attorney requested the 
Board to designate a paying agent pursuant to ORS 656.307. 
This request was never acted upon, however, at the hearing 
held on January 5, 1978 the Referee, based upon the stipula-

.-l:i6n of -1::J:i.e partles, dlrecl:ed the rund -1:o commence pay:Ln9 
claimant compensatton for temporary total disability as of 
January 5, 1978. The Fund was to continue to pay ·compensa
tion until the record was closed and an order entered fixing 
responsibility for claimant's back and neck conditions on 
either, or neither, carrier and ordering reimbursements where 
appropriate. 

On December 5, 1977 Industrial had responded to the re
guest for hearing, stating among other things that claima~t•s 
alleged condition did not arise out, nor occur as a result, of 
her employment with the Brow·n Derby and, in the al terna ti ve, 
even if it had, said injury was merely a recurrence or aggra
vation of an earlier industrial injury. 

The Referee found that claimant had been seen by Dr. 
Tilden, a chiropractic physician, on July 26, 1977 for upper 
back complaints; he had been treating her for a long period 
of time for these complaints. At that time she did not tell 
him that her current problem was job related; later, on August 
29, 1977, she did so inform him. She also telephoned Dr. 
Rusch on July 27. His notes of that date state that, "PT 
called stated had gone back to work and last Friday lifted 
something heavy, at work, reinjuring back ... ". 

Dr. Rusch has treated claimant since 1973, however, he 
did not treat her for the J.975 injury when she was working for 
Monty 1 s Tavern. Dr. Rusch felt that claimant was entirely 
credible in relating her medical history to him and the Referee· 
was inclined to agree although at times they appeared somewhat 
inconsistent. 
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hvit she thought that her current problem resulted from carrying
cases of beer the previous Friday. She-said that by the end
of the day her back was stiff and sore.

On August 1, 1977 claimant filed a claim against Indus
trial Indemnity for a new injury. This claim was deferred but
compensation was paid until September 22 when Industrial denied
the claim.

On September 22, 1977 claimant filed a claim for aggra
vation of her 1975 injury. The Fund paid claimant no compensa
tion and denied the claim on December 7, 1977,

On December 1, 1977 claimant's attorney requested the
Board to designate a paying agent pursuant to ORS 656.307.
This request was never acted upon, however, at the hearing
held on January 5, 1978 the Referee, based upon the stipula-
tidh o£ tKe parties, directed the Fund to commence paying
claimant compensation for temporary total disability as of
January 5, 1978. The Fund was to continue to pay compensa
tion until the record was closed and an order entered fixing
responsibility for claimant's back and neck conditions on
either, or neither, carrier and ordering reimbursements where
appropriate.

On December 5, 1977 Industrial had responded to the re
quest for hearing, stating among other things that claimant's
alleged condition did not arise out, nor occur as a result, of
her em.ployment with the Brown Derby and, in the alternative,
even if it had, said injury was merely a recurrence or aggra
vation of an earlier industrial injury.

The Referee found that claimant had been seen by Dr.
Tilden, a chiropractic physician, on July 26, 1977 for upper
back complaints; he had been treating her for a long period
of time for these complaints. At that time she did not tell
him that her current problem was job related; later, on August
29, 1977, she did so inform him. She also telephoned Dr.
Rusch on July 27. His notes of that date state that, "PT
called stated had gone back to work and last Friday lifted
something heavy, at work, reinjuring back . .

Dr. Rusch has treated claimant since 1973, however, he
did not treat her for the 1975 injury when she was working for
Monty's Tavern. Dr. Rusch felt that claimant was entirely
credible in relating her medical history to him and the Referee-
was inclined to agree although at times they appeared somewhat
inconsistent.
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The Referee concluded that claimant had suffered an in~ 
jury on July 22, 1977 and the oniy question left-to decide was 
whether that injury constituted a new independent injury or 
an a59ravation of the 1975 injury. 

The Referee applied the Massachusetts-Michigan rule in
volving successive injuries and successive carriers which 
basically provides that if the second injury takes the _form 
merely of a recurrence of the firs~ and does not contribute 
even ~:lightly to the causation of the disabling condition the 
insurer on the risk at the time of the original injury remains 
liable, but on the other hand if the second incident contri
butes independen~ly to the injury, the second insurer is solely 
liable, even if the injury would have been ~uch less severe in 
the absence of the prior conch tion, and even if the prior in
jury contributed to the major part of the final condition. 

The Referee found that both Dr. Rusch and Dr. Tilden 
had been familiar for a long time with claimant 1 s condition. 
Dr. Rusch's opinion was that the traumatic injury sustained 
on July 22, 1977 resulted in increased pain and complaints 
which necessitated medical treatment both from the chiropractor 
and from him and it appeared to him that she had a new aggra-
vating ±n1ury on July 22, 1977. Dr. TildEn did not a5ree but_ 
thought that claimant's present complaints and physical find
ings \vere markedly different than those following the work
related injury sustained in June 1975. He found no aggfava
tion of the left upper dorsal shoulder or tervical region and 
it was difficult for him to understand how minimal type of a 
strain could cause diicomfort in the previously injured area 
and then for no reason shift entirely to the dominant side 
(claimant is right-handed). 

The Referee, after giving full consideration to the med
ical opinions expressed by the two doctors, was persuaded that 
claimant had suffered a new industrial injury on July 22, 1977, 
therefore, the denial of the claim ·entered by Industrial must 
be n~versed and Industrial ordered to reimburse the Fund for 
the compensation which it had paid claimant pursuant to the 
Referee's Interim Order dated January 9, 1978. 

The Referee noted that the attorney for the Fund refused 
to produce Claimant's Exhibit 9 (a taped recorded statement of 
claimant taken by the Fun·a on NoveIT1ber 16, 1977) despite having 
b8en instructed to do so by him. He interpreted this refusal 
as a disputable presumption that such evidence would be adverse 
to the Fund if produced. 
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The Referee concluded that claimant had suffered an injury on July 22, 1977 and the only question left'to decide was
whether that injury constituted a new independent injury or
an aggravation of the 1975 injury.

The Referee applied the Massachusetts-Michigan rule in
volving successive injuries' and successive carriers which
basically provides that if the second injury takes the form
merely of a recurrence of the first and does not contribute
even slightly to the causation of the disabling condition the
insurer on the risk at the time of the original injury remains
liable, but on the other hand if the second incident contri
butes independently to the injury, the second insurer is solely
liable, even if the injury would have been much less severe in
the absence of the prior condition, and even if the prior in
jury contributed to the major part of the final condition.

The Referee found that both Dr. Rusch and Dr. Tilden
had been familiar for a long time v;ith claim.ant's condition.
Dr. Rusch's opinion was that the traumatic injury sustained
on July 22, 1977 resulted in increased pain and complaints
which necessitated medical treatment both from the chiropractor
and from him and it appeared to him that she had a new aggra
vating injury on July 22, 1977 Dl Tilcltn UPt agree but
thought that claimant's present complaints and physical find
ings were markedly different than those following the work-
related injury sustained in June 1975. He found no aggrava
tion of the left upper dorsal shoulder or cervical region and
it was difficult for him to understand hov; minimal type of a
strain could cause discomfort in the previously injured area
and then for no reason shift entirely to the dominant side
(claimant is right-handed).

The Referee, after giving full consideration to the med
ical opinions expressed by the two doctors, was persuaded that
claimant had suffered a new industrial injury on July 22, 1977,
therefore, the denial of the claim entered by Industrial must
be reversed and Industrial ordered to reimburse the Fund for
the compensation which it had paid claimant pursuant to the
Referee’s Interim Order dated January 9, 1978.

The Referee noted that the attorney for the Fund refused
to produce Claimant's  xhibit 9 (a taped recorded statement of
claimant taken by the Fund on November 16, 1977) despite having
been instructed to do so by him. He interpreted this refusal
as a disputable presumption that such evidence would be adverse
to the Fund if produced.
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Referee concluded that although Industrial Indemnity 
h~d defe:red the claim made against it, it had paid compensa
tion during the periods of deferral and there was nothing unrea
son~ble about s~ch conduct, therefore, he assessed no penaltv 
against Industrial, but awarded claimant's attorney a reasonable 
attorney's fee for prevailing in a denied claim.-· 

The Referee found that at least up to the issuanc'e of 
his Interim Order the Fund had paid claimant no compensation 
under the claim made against it and that payment of compensa
tion was required to be paid pursuant to the provisions of 
ORS 656.262 within 14 days and acceptance or denial to be made 
within 60 days of notice. The Fund's denial was about two 
weeks overdue and it had paid claimant no compensation. The· 
Referee concluded that although this by itself might not con-

9t1t~te unrea5onable resistance, n@v@rth~l@s~, thg rgfugJl 
by the Fund's counsel to produce Claimant's Exhibit 9 even 
though he had been directed to do so by the Referee required 
the imposition of a penalty against the Fund for the obviously 
unreasonable resistance which his conduct represented. 

The Referee found the only unpaid accrued compensation 
in the claim would be for the period from September 22,1977, 
when Industrial ceased paying claimant compensation because 
of its denial, to January 9, 1978, when the Fund was ordered 
to pay compensation by the Referee's Interim Order. Therefore, 
the Referee assessed a penalty and attorney's fee against the 
Fund for that period; the penalty-was 25% of the compensation 
and the attorney's fee was $300. 

The Board, after de nova review, concurs with the Major
ity of the- Referee's findings and conclusions recited in his 
order; however, it finds that the only penalty which can be 
properly assessed against the Fund must be based upon compen
sation due claimant from November 20, 1977, the 61st day fol-

lowlng the medlcai verification of claimant's claim fo~ aggra
vation, to December 7, 1977, the date that the Fund denied 
claimant's claim which was found by the Referee to be a proper 
denial. 

The Board conc.ludes that the refusal by the attorney 
for the Fund to produce Claimant's Exhibit 9 even though dir
ected to do so by the Referee does not justify the imposition 
of a penalty. The award of an attorney's fee to claimant's 
attorney is proper under ORS 656.386. 
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The Referee concluded that although Industrial Indemnity
had deferred the claim made against it, it had paid compensa
tion during the periods of deferral and there was nothing unrea
sonable about such conduct, therefore, he assessed no penalty
against Industrial, but awarded claimant's attorney a reasonable
attorney's fee for prevailing in a denied claim. ■'

The Referee found that at least up to the issuance of
his Interim Order the Fund had paid claimant no compensation
under the claim made against it and that payment of compensa-
tion was required to be paid pursuant to the provisions of
ORS 656.262 within 14 days and acceptance or denial to be made
within 60 days of notice. The Fund's denial was about two
weeks overdue and it had paid claimant no compensation. The'
Referee concluded that although this by itself might not con-

ynreasonable resistance, nevertheless, the refusalby the Fund's counsel to produce Claimant's  xhibit 9 even
though he had been directed to do so by the Referee required
the imposition of a penalty against the Fund for the obviously
unreasonable resistance which his conduct represented.

The Referee found the only unpaid accrued compensation
in the claim would be for the period from September 22,1977,
when Industrial ceased paying claimant compensation because
of its denial, to January 9, 1978, when the Fund v;as ordered
to pay compensation by the Referee's Interim Order. Therefore,
the Referee assessed a penalty and attorney's fee against the
Fund for that period; the penalty^was 25% of the compensation
and the attorney's fee was $300.

The Board, after de novo review, concurs with the major
ity of the’ Referee's findings and conclusions recited in his
order; however, it finds that the only penalty which can be
properly assessed against the Fund must be based upon compen
sation due claimant from November 20, 1977, the 61st day fol
lowing the medical verification of claimant’s claim for aggra
vation, to December 7, 1977, the date that the Fund denied
claimant's claim which was found by the Referee to be a proper
denial.

The Board concludes that the refusal by the attorney
for the Fund to produce Claimant's  xhibit 9 even though dir
ected to do so by the Referee does not justify the imposition
of a penalty. The award of an attorney's fee to claimant's
attorney is proper under ORS 656.386.
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ORDER 

The aider of the Referee, dated June 20, 1978, is af
firmed in all respects except that the State Accident Insurance 
Fund is ordered to pay claimant a penalty equal to 25% of the 
compensdtion due claimant for the period from November 20, 
1977 to December 7, 1977, rather than from September 22, 1977 
to January 9, 1978. 

Claimant's attorney is hereby granted a reasonable attor
ney's fee for his services in connection with this Board review 
in the amount of $300, payable by Industrial Indemnity Company. 

WCB CASE NO. 78-2957 

IRVIN R. MILLER, CLAIMANT 
Pozzi, Wilson, Atchison, Kahn & O'Leary, 

Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Request for Review by the SAIF 
Cross-request by Claimant 

MARCH 14, 1979 

Reviewed by Board Members Wilson and Phillips. 
' . 

The State Accident Insurance Fund seeks Board review of 
the Referee's order which granted claimant compensation equal 
to 320° for 100% unscheduled neck·and back disability. Claim
ant cross-requests Board review contending he is permanently 
and totally disabled. 

The Board, after de novo review, affirms and adopts the 
Opinion and Order of the Referee, a copy of which is attached 
hereto and, by this reference, is made a part hereof. The 
Board strongly urges claimant to seek assistance from the Field 
Services Division of the Workers' Compensation Department for 
job placement. 

ORDER 

The order of the Referee, dated August 3, 1978, is af
firrne:d. 

Claimant's attorney is hereby granted a reasonable attor
ney's fee for his services in connection with this Board review 
in the amount of $400, payable by.the Fund. 

-541-

ORD R
' The order of the Referee, dated June 20, 1978, is af

firmed in all respects except that the State Accident Insurance
Fund is ordered to pay claimant a penalty equal to 25% of the
compensation due claimant for the period from November 20,
1977 to December 7, 1977, rather than from September 22, 1977
to January 9, 1978.

Claimant’s attorney is hereby granted a reasonable attor
ney's fee for his services in connection v;ith this Board review
in the amount of $300, payable by Industrial Indemnity Company.

V7CB CAS NO. 7 8-2957 MARCH 14, 19 79
IRVIN R. MILL R, CLAIMANT
Pozzi, Wilson, Atchison, Kahn & O'Leary,

Claimant's. Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by the SAIF
Cross-request by Claimant

Reviewed by Board Members Wilson and Phillips.
The State Accident Insurance Fund seeks Board review of

the Referee's order which granted claimant compensation equal
to 320° for 100% unscheduled neck’and back disability. Claim
ant cross-requests Board review contending he is permanently
and totally disabled.

The Board, after de novo reviev;, affirms and adopts the
Opinion and Order of the Referee, a copy of which is attached
hereto and, by this reference, is made a part hereof. The
Board strongly urges claimant to seek assistance from the Field
Services Division of the Workers' Compensation Department for
job placement,

ORD R

firmed
The order of the Referee, dated August 3, 1978, is af-

Claimant's attorney is hereby granted a reasonable attor
ney's fee for his services in connection with this Board review
in the amount of $400, payable by,the Fund,

-541-



     
   
     
     

 
    

          
        
          

         
           
          

         
         

            
          

           
      

         
          

            
          

           
        
          
          

           
      

   

   
   

    
     
  

     
  

  

CASE NO. 77-5980 MARCH 14, 1979 

JOHN D. MIZAR, CLAIMANT 
Galton, Popick & Scott, Claimant's Attys. 
Jones, Lang, Klein, Wolf & Smith, 

Employer's Attys. 
SAIF, Legal Services, Defense Atty. 
OrdGff 

On February 16, 1979 the Board entered. its Order on 
Review in the above entitled matter which remanded claim
ant's aggravation claim to the Fund for the payment of com
pensation until closed under ORS 656.278 and directed the 
Fund to reimburse EBI for all monies which it paid to claim
ant in compliance with the Referee's order of March 22, 1978. 

On March 9, 1979 claimant, by and through his attor
ney, petitioned the Board for reconsideration by the Board 
of its Order on Review. the petition also asked for an order 
from the Board rescinding its Order on. Review dated February 
16, 1979 in order to permit the Board adequate opportunity to 
give full reconsideration to that ord~r. 

Under the provisions of ORS 656.295(8) an order of 
the Board is final unless an appeal is taken therefrom 
within 30 days after the date of said order.· The above en-

lilled maller, lherefor~, would have lo be ap~eal~d h6 l~l~i 
than March 18, 1979 which might not give the Board adequate 
time to reconsider its order. The Board, therefore, con
cludes that the petition for reconsideration of its Order on 
Review entered in the above entitled matter on February 16, 
1979 and for an order rescinding said order until the Board 
can give reconsideration thereto should be granted. 

IT rs so ORDERED. 

WCB CASE NO. 77-7023-E 

JACKIE MUSSCHE, CLAIMANT 
Dale R. Drake, Claimant's Atty~ 
Souther, Spaulding, Kinsey, Williamson & 

Schwabe, Defense Attys. 
Request fot Review by Claimant 
Cross-request by Employer 

-542-
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WCB CAS NO. 77-5980 MARCH 14, 1979
JOHN D. MIZAR, CLAIMANT
Galton, Popick & Scott, Claimant's Attys.
Jones, Lang, Klein, Wolf & Smith,
 mployer's Attys.

SAIF, Legal Services, Defense Atty.
OrdQr

On February 16, 1979 the Board entered, its Order on
Review in the above entitled matter which remanded claim
ant's aggravation claim to the Fund for the payment of com
pensation until closed under ORS 656.278 and directed the
Fund to reimburse  BI for all monies which it paid to claim
ant in compliance with the Referee's order of March 22, 1978.

On March 9, 1979 claimant, by and through his attor
ney, petitioned the Board for reconsideration by the Board
of its Order on Review. the petition also asked for an order
from the Board rescinding its Order on, Reviev; dated February
16, 1979 in order to permit the Board adequate opportunity to
give full reconsideration to that ordtSr. ,•

Under the provisions of ORS 656.295(8) an order of
the Board is final unless an appeal is taken therefrom
within 30 days after the date of said order. - The above en
titled matter, therefore, would have to be appealed ho later
than March 18, 1979 which might not give the Board adequate
time to reconsider its order. The Board, therefore, con
cludes that the petition for reconsideration of its Order on
Review entered in the above entitled matter on February 16,
1979 and for an order rescinding said order until the Board
can give reconsideration thereto should be granted.

IT IS SO ORD R D.

WCB CAS NO. 77-7023- 
JACKI MUSSCH , CLAIMANT
Dale R. Drake, Claimant's Atty.
Souther, Spaulding, Kinsey, Williamson &

Schwabe, Defense Attys.
Request for Review by Claimant
Cross-request by  mployer

MARCH 14, 1979

m
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Reviewed by Board Members Phillips and .Mccallister. 

Claimant seeks review by the Board of the order of the 
Re::eree which modified the Determination Order dated November 
9,- 1977 and granted cl0-imant compensation for temporary total 
disability from March 23, 1977 througfi May 5, 1977. 

Claimant contendH th~t she left work about June 23, 1977 
and remained off until about July ~5, 1977 wh~n she returned, orily 
to be fired. She contends· that she is entitled to compensation 
for temporary total disability for this period of time. On the 
otl)er hand, the employer, Boise Cascade, contends that claimant 
is not entitled to any compensation for temporary total disabil-
ity. ·-•---.-., 

Claimant suffered a compensable injury in March 1977 and 
was fir~t seen by her family doctor, Dr. Crothers, who diagnosed 
a cervical muscle strain and treated her conservatively. He re
ferred her to Dr. Lawton, an orthopedist, who released claimant 

.to light work on May 19, 1977 and to regular work on June 6, 
19 7 7 .. 

The claim was closed by-a Determination Order dated Novem
ber 9, 1977 which granted claimant compensation for temporary total 
disability from March 23, 1977 through July 24, 1977, less time 
work,::?d. 

The claimant's claim had been accepted by the employer, 
however, in May 1977 the employer became suspicious of claimant's 
actions and put her under surveillance which revealed that 
claimant did not work between June 22 and July 25 primarily be
cause of her own choosing rather than because of any disability 
resulting from an industrial injury. It is not necessary to 
det'ail all of claimant's activities during the period between 
June 22 and July 25; needless to say, it was quite obvious 
that claimant was not prevented from working because of any 
physical disability. 

The employer requested that claimant be examined by the 
physicians at Orthopaedic Consultants. This was done on July 
6, 1977 at which time claimant told these doctors that she did 
not recall any specific injury on March 18, 1977 and although 
the pain was extreme nevertheless she was able to continue work
ing until March 23, 1977. She related that since she had been 
off work she had been unable to be active athletically and had 
spent the majority of her time lying in the sun. They found 
an abundance of symptoms but few physic~l findings and recom
mended that claimant be taken off the narcotic medication. 
When claimant was fully weaned from the narcotics she could re
tun1 to her same occupation without limitations. There was no 
loss of function of the neck. 

-543-
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Reviewed by Board Members Phillips and McCallister.
Claimant seeks review by the Board of the order of the

Referee v;hich modified the Determination Order dated November
9, 1977 and granted claimant compensation for temporary total
disability from March 23, 1977 through May 5, 1977.

Claimant contends she left work about June 23, 1977and remained off until about July -25, 1977 when she returned, only
to be fired. She contends' that she is entitled to compensation
for temporary total disability for this period of time. On the
other hand, the employer, Boise Cascade, contends that claimant
is not entitled to any compensation for temporary total disabil
ity. ' --- -

Claimant suffered a compensable injury in March 1977 and
was first seen by her family doctor, Dr. Crothers, who diagnosed
a cervical muscle strain and treated her conservatively. He re
ferred her to Dr. Lciwton, an orthopedist, who released claimant
to light work on May 19, 1977 and to regular work on June 6,
19 7 7..

The claim was closed by-a Determination Order dated Novem
ber 9, 1977 which granted claimant compensation for temporary total
disability from March 23, 1977 through July 24, 1977, less time
worked.

The claimant's claim had been accepted by the employer,
however, in May 1977 the employer became suspicious of claim.ant's
actions and put her under surveillance which revealed that
claimant did not work between June 22 and July 25 primarily be
cause of her own choosing rather than because of any disability
resulting from an industrial injury. It is not necessary to
detail all of claimant's activities during the period between
June 22 and July 25; needless to say, it was quite obvious
that claimant v/as not prevented from working because of any
physical disability.

The
physicians
not
the
ing
off

employer requested that claimant be examined by the
at Orthopaedic Consultants. This was done on July

19 77 at V7hich time claimant told these doctors that she did
recall any specific injury on March 18, 1977 and although
pain was extreme nevertheless she was able to continue work-
until March 23, 1977. She related that since she had been
work she had been unable to be active athletically and had

spent the majority of her tim.e lying in the sun. They found
an abundance of symptoms but few physical findings and recom
mended that claimant be taken off the narcotic medication.
When claimant was fully weaned from the narcotics she could re-
turii to her same occupation without limitations. There was no
loss of function of the neck.
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receipt of the report from the Orthopaedic Consul
tants the employer requested an expedited hearing to terminate 
claimant 1 s temporary total disability compensation. When claim
ant received a copy of this request, she saw Dr. Lawton who 
found her to be completely recovered and felt she would be med
ically stationary and ready to return to work on july 25, 1977, 
however, he felt that returning to heavy work would cause 
recurrent injury but he did not anticipate any -permanent rE!

siduals from her present condition. 

When claimant returned to work on July 25, 1977 she was 
terminated. 

Claimant contends that the employer disliked her und 
continually l1arrassed her; she also suggested that the physicians 
at the Orthopaedic Consultants were biased and that the film 
which had been shown at the request of the employer should be 
disregarded insofar as it indicated claimant performin~ activ-
ities which would have been impossible had she been physically 
disabled. 

The Referee found that although Dr. Lawton found objec
tive muscle spasm which he related to claimant 1 s work, it was 
based on the history reJated to him by claimant. He found it 
was ·conceivable:; that claimant could have, ,;ith her alleged 
physical condition, trQveled in a van to Virginia City, Nevada 
and back in three days; however, he did not find it v~ry be
lievable. 

The. Determination Order dated Novemb~r 9, 1977 granted 
claimant temporary total disability benefits from March 23, 
1977 through July 24, 1977, less tinie worked. The Referee 
found that claimant had been observed on May 7, 1977 in 
Virginia City, Nevada, therefpre, he concluded that claim
ant was not entitled to receive con~ensation for temporary 
total disability beyond May 5, 1977, the Friday preceding 
May 7. He modified the Determination Order accordin9ly. 

The Board, on de novo review, finds that claimant was 
released to light work on May 18 ·by Dr. Lawton, therefore, 
claimant is entitled to compensation for temporary total dis
ability from March 23, 1977 to May 18, 1977. The Board 
agrees with the Referee's findings and conclusions relating 
to claimant's contention that she was entitled to compensa
tion for time loss between June 22 and July 25, 1977. The 
film, the testimony of co-workers and other testimony offered 
in behalf of the employer, clearly indicate that claimant's 
absence from work during that period of time was volitional 
and not occasioned by anv physical disability resulting from .. . , 

an industrial injury. 

-544- • 

Upon receipt of the report from the Orthopaedic Consul
tants the.employer requested an expedited hearing to terminate
claimant's temporary total disability compensation, VJhen claim
ant received a copy of this request, she sav; Dr. Lav/ton who
found her to be completely recovered and felt she would be med
ically stationary and ready to return to work on July '25, 1977,
however, he felt that returning to heavy work would cause
recurrent injirry but he did not anticipate any'permanent r€i-
siduals from her present condition.

m

When claimant returned to work on July 25,
terminated.

1977 she was

Claimant contends that the employer disliked her and
continually harrassed her; she also suggested that the physicians
at the Orthopaedic Consultants were biased and that the film
which had been shown at the request, of the employer should be
disregarded insofar as it indicated claimant performing activ
ities v;hich would have been impossible had she been physically
disabled.

The Referee found that although Dr. Lawton found objec
tive muscle spasm which he related to claimant's work, it was
based on the history related to him by claimant. He found it
was 'conceivable that claimant could have, v;ith her alleged
physical condition, traveled in a van to Virginia City, Kfevada
and back in three days; however, he did not find it very be
lievable.

The-Determination Order dated November'9 , 1977 grainted
claimant temporary total disability benefits from March 23,
1977 through July 24, 1977, less time worked. The Referee
found that claimant had been observed on May 7, 1977 in
Virginia City, Nevada, therefpre, he concluded that claim
ant was not entitled to receive compensation for temporary
total disability beyond May 5, 1977, the Friday preceding
May 7. He modified the Determination Order accordingly.

The Board, on de novo reviev/, finds that claimant v/as
released to light work on May 18 by Dr. Lawton, therefore,
claimant is entitled to compensation for temporary total dis
ability from March 23, 1977 to May 18, 1977. The Board
agrees with the Referee's findings and conclusions relating
to claimant's contention that she V7as entitled to compensa
tion for time loss between June 22 and July 25, 1977. The
film, the testimony of co-v;orkers and other testimony offered
in behalf of the employer, clearly indicate that claimant's
absence from work during that period of time was volitional
and not occasioned by any physical disability resulting from
an industrial injury.

-544-
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However, the contention of the employer that claimant 
was not entitled to any time'lqss, ~annot be sustained, because 
the employer failed to meet its.burden of proving that claim

ant's initial objective findings did not arise from her job, 
which it had as the moving party. 

ORDER 

The order of the Referee, dated June 14, 1978, a~ amended 

on June 29, 1976, and ~~,instated ,Juli 12, 1978, is modified. 

The claimant is granted an award of compensation for tem
porary total disability from March 23, 1977 through May 18, 1977. 

This is in lieu of the award of compensation for temporary total 
disability granted by the Determination Ordei dated July 12, 
1 9 7 8 o • . "C~'K'" ,, 

Claimant's attorney is awarded as a reasonable attorney's 
fee for his services before the Board a sum equal to 25% of such 
additional compensation of temporary total disabj_lity payable 
out of said compensation as paid, not to exceed a maximum of 
$750. I 

BAIF CLAIM NQ, RC 371059 

STANLEY J. OLES, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Own Motion Order 

MARCH 1-1, .1979 

Claimant suffered a compensable injury on May 24, 1972 
while employed by Chandler Texaco Service Station. The claim 

was accepted, closed and claimant's aggravation rights have 
expired. 

On February 15, 1979 Dr. David A. Ross advised the Fund 
that he had seen claimant and that the claim for the 1972 in
jury sh6uld be reopened. At the time he examined claimant, 
claimant had a neuroma of the riqht hand which, in Dr. Ross' 
opinion, was the result of the 1§72 injury. Claimant was sched
uled for an excision of the neuroma on February 23, 1979. In 
Dr. Foss' opinion, time loss should commence on February 5, 
1979 and.continue until approximately two weeks after the sur
gery. 

The Fund, on March 5, 1979, forwarded Dr. Ross' reauest 
to the Board, stating that inasmuch as claimant's aggrava~ion 

-54 5-

m
However, the contention of the employer that claimant

was not entitled to any time loss, cannot be sustained, because
the employer failed to meet its burden of proving that claim
ant's initial objective findings did not arise from her job,
which it had as the moving party.

ORD R
The order of the Referee, dated June 14, 1978, as amended

on June 29, 1978, and tsinstated July 12, 1978, is modified.
The claimant is granted an award of compensation for tem

porary total disability from March 23, 1977 through May 18, 1977.
This is in lieu of the award of compensation for temporary total
disability granted by the Determination Order dated July 12,
1978. • --- -

Claimant's attorney is av/arded as a reasonable attorney's
fee for his sei'Y^ices before the Board a sum equal to 25% of such
additional compensation of temporary total disability payable
out of said compensation as paid, not to exceed a maximum of
$750.

SAir CLAIM KC 371059 /lARCH 14, 1979

STANL Y J. OL S, CLAIMANT
SAIF, Legal Services, Defense Atty.
Ov-m Motion Order

Claimant suffered a compensable injury on May 24, 1972
while employed by Chandler Texaco Service Station. The claim
was accepted, closed and claimant's aggravation rights have
expired.

On February 15, 1979 Dr. David A. Ross advised the Fund
that he had seen claimant and that the claim for the 1972 in
jury should be reopened. At the time he examined claimant,
claimant had a neuroma of the right hand which, in Dr. Ross'
opinion, was the result of the 1972 injury. Claimant was sched
uled for an excision of the neuroma on February 23, 1979. In
Dr. Ross' opinion, time loss should commence on February 5,
1979 and.continue until approximately two weeks after the sur
gery.

The Fund, on March 5, 1979, forwarded Dr. Ross' request
to the Board, stating that inasmuch as claimant's aggravation

-545-



           
          

        
           

     

        
           
           

           
           

  

       
   
     

    
  

        
            

          
        

           
        

         
        

        
       

           
            

       
        
          

    
         
         
        

        

have expired, it would not oppose reopening of the claim 

~t the Board found th@ mGdioal ~via~nce sufficient to justify • 
reopening. 

The Board concludes that the medical evidence is suffi
cient _to justify reopening the claim as of the date suggested 
by Dr. Ross in his report. 

ORDER 

Claimant's claim for an industrial injury sustained on 
May 24, 1972 is hereby remanded to the State Accident Insurance 
Fund to be accepted and for the paym-ent of compensation, as 
provided by law, conunencing on _February 5, 1979 and until the 
claim is closed pursuant to the provisions of ORS 656.278, less 
any time worked. 

SAIF CLAIM NO EA 919413 

WILLIAM E. PATTERSON, CLAIMANT 
Galton, Popick, & Scott, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Own Motion Determination 

Claimant sustained a-compensable injury to his head, 
back and ankles on April 6, 1962. The claim was closed by 
a Stipulated Judgment Order, entered in June 24, 1965, which 
granted claimant compensation totalling 70% loss of function 
of an arm for unscheduled disability and 50% loss of function 
of the right foot. Claimant's aggravation rights have expired. 

A tibio-talar fusion was done in April f973 and per
ipheral vascular deficit developed. Dr. Hopkins found it 
hard to relate this ~roblem to claimant's i~j~~y R~t ~on~luQed 
that prolonged casting had aggravated claimant's circulatory 
problems. By an order dated June 3, 1974 claimant was granted 
an additional 20% loss of· function of the right foot for a. 
total award of 70% for this scheduled injury. 

In 1976 claimant underwent bilateral leg varicose vein 
ligations. The claim was reopened by a Board's Own Motion 
Order dated January 5, 1977. 

On August 30, 1978 Dr. Blumberg indicated that interval 
ligation and stripping of the veins had improved claimant's 
vascular condition. He felt claimant was medically stationary 
at that time from a vascular point of view. 

-546-

rights have expired, it would not oppose reopening of the claim
U the Board found the medioal evidence sufficient to justify
reopening.

The Board concludes that the medical evidence is suffi
cient to justify reopening the claim as of the date suggested
by br. Ross in his report.

ORD R
Claimant's claim for an industrial injury sustained on

May 24, 1972 is hereby remanded to the State Accident Insurance
Fund to be accepted and for the payment of compensation, as
provided by law, commencing on .February 5, 1979 and until the
claim is closed pursuant to the provisions of ORS 656.278, less
any time worked.

SAIF CLAIM NO  A 919413 MARCH 14^ 197?
WILLIAM  . PATT RSON, CLAIMANT
Galton, Popick, & Scott, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Own Motion Determination

Claimant sustained a compensable injury to his head,
back and ankles on April 6, 1962. The claim was closed by
a Stipulated Judgment Order, entered in June 24, 1965, which
granted claimant compensation totalling 70% loss of function
of an arm for unscheduled disability and 50% loss of function
of the right foot. Claimant's aggravation rights have expired.

A tibio-talar fusion was done in April 1973 and per
ipheral vascular deficit developed. Dr. Hopkins found it
hard to relate this problem to claimant's injury
that prolonged casting had aggravated claimant's circulatory
problems. By an order dated June 3, 1974 claimant was granted
an additional 20% loss of function of the right foot for a
total award of 70% for this scheduled injury.

In 1976 claimant underwent bilateral leg varicose vein
ligations. The claim was reopened by a Board’s Own Motion
Order dated January 5, 1977.

On August 30, 1978 Dr. Blumberg indicated that interval
ligation and stripping of the veins had improved claimant's
vascular condition. He felt claimant was medically stationary
at that time from a vascular point of view.
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The Orthopaedic Consultants, on October 16, 1978, stated 
claimant's claim could be clo~~d~ They- noted he was back on 
the job .in heavy construction with some limitations. They be
lieved the amount of compensation already granted claimant was 
adequate. Dr. Hopkins, after an examination of claimant on 
January 2 3, 197,9 ,~ agreed. •. 

The Fund had reopened claimant's claim voluntarily, com
mencing payment of compensation on August 29, 1978 and until 
October 11, 1978, the period between Dr. Blumberg's examination 
and the Orthopaedic Consultants closing evaluation~ 

On February 9, 1979 the Fund requested a determina~ 
tion of claimant's present disability. The Evaluation Div
ision of the Workers' Compensation Department recommended 
that claimant's claim be closed with time loss benefits from 

~Augugt 19, 1~78 through October 11, 1976 ~~-~lr~~ay paid. 

The Board concurs in this recommendation. 

ORDER 

total 
1978. 
ready 

Claimant is hereby granted compensation for temporary 
disability from August 29, 1978 through October 11, 

The record indicates that this compensation has al
b~en paid to claimant. 

Claimant's attorney is hereby granted as a reasonable 
attorney's fee for his services at Board review a sum esual 
to 25% of the increased compensation granted by this order, 
payable out of said compensation as paid, not to exceed $750. 

WCB CASE NO. 77-7764 

ADELMA J, POTTERF, CLAIMANT 
Newhouse, Foss, Whitty & Roess, 

Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Reguest for Review by the SAIF 

MARCH 14, 1979 

Reviewed by Board Members Wilson and Phillips. 

The State Accident Insurance Fund seeks review by the 
Board of the Referee's order which awarded claimant compen•· 
sation for permanent total disability effective October 11, 
1978, the date of his order. 

-547-

The Orthopaedic Consultants, on October 16, 1978, stated
claimant's claim could be closed. They- noted he was back on
the job in heavy construction with some limitations. They be
lieved the amount of compensation already granted claimant was
adequate. Dr. Hopkins, after an examination of claimant on
January 23, 1979agreed.

The Fund had reopened claimant's claim voluntarily, com
mencing payment of compensation on August 29, 1978 and until
October 11, 1978, the period between Dr. Blumberg's examination
and the Orthopaedic Consultants closing evaluation.

On February 9, 1979 the Fund requested a determ.ina-
tion of claimant's present disability. The• valuation Div
ision of the Workers' Compensation Department recommended
that claimant's claim be closed with time loss benefits from
AuguQt 29, 1978 through October 11, 1578 paid.

The Board concurs in this recommendation.
ORD R

Claimant is hereby granted compensation for temporary
total disability from August 29, 1978 through October 11,
1978. The record indicates that this compensation has al
ready been paid to claimant.

Claimant's attorney is hereby granted as a reasonable
attorney's fee for his services at Board review a sum equal
to 25% of the increased compensation granted by this order,
payable out of said compensation as paid, not to exceed $750

WCB CAS NO. 77-7764 MARCH 14, 1979
AD LMA J. POTT RF, CLAIMANT
Newhouse, Foss, Whitty & Roess,

Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by the SAIF

Reviewed by Board Members Wilson and Phillips.
The State Accident Insurance Fund seeks review by the

Board of the Referee's order which awarded claimant compen*'-
sation for permanent total disability effective October 11,
1978, the date of his order.

-547-



        
          
            
          
         

           
     

          
        

         
           

           
     
          

         
           
          
             

              
        

        
            
        
        

       

       
          

          
        

        
            

  
         

         
           

         
          

          
         
           

    

a nurse's aide, suffered a compensable injury 
to her neck on September 12, 1974 while lifting a patient. 
She was first seen by Dr. Boots on September 20, 1974; he diag
nosed~ possible cervical nerve root outlet fracture or muscle 
strain, or both, and prescribed a soft collar and medication. 
Dr. Bo6ts continued to see claimant until October 14, 1974 when 
he released her to regular work. 

The claim was first closed by a D~termination Order date:d 
December 12, 1974 whereby claimant received compensation only 
for tempc:irary total disability t1;gm 5eptember zz, 1974 through 
October 13, 1974. Dr. Boots, in his closing report, had stated 
that it was undetermined as to whether or not any permanent 
impairment would result from the injury. 

'rn December 1975 Dr. Boots aguin saw claimant and his 
chart notes indicate that claimant was compl~ining of ~evere 
pain in the right shoulder and neck which had worsened steadily 
since her September 1974 injury. In 1975 claimant informed Dr. 
Boots she had a sharp constant pain in her shoulder and neck 
and a dull pain across the back of her head; the pains were so 
severe that claimant sought some medication to relieve them. 

Thereafter claimant was seen by Dr. Matteri who con
cluded that claimant did not have a ruptured disc and by Dr. 
Campagna, who, after a neurological examination, felt that 
claimant had a nerve root compression C6, right, secondary 
to protrud@d c@rvioJ.l dii;w, ~~~6hdnry to the lnJ.us tr:l. ai .:l.n
j ury. 

On January 19, 1976 Dr. Boots hospitalized claimant. 
She had complaints of headaches, low back, neck and right 
shoulder pain. She also complained of loss of ability to 
concentrate and loss of memory. Claimant was given conser
vative .treatment and discharged on January 28 with instruc
tion to use home traction and given a halter to assist her 
in doing this. 

Dr. Boots expressed his opinion that all of claimant's 
symptoms were primarily subjective. He did not think surgery 
was indicated but he did defer to Dr. Campagna. After Dr. 
Saul's impression of a normal cervical and lumbar myelog·ram 
performed on May 20, 1976, Dr. Campagna performed a myelogram 
of the entire spinal canal and found cervical spondylosis in 
the cervical area. Dr. Campagna did a decompressive laminotomy 
and foraminotomy on May 21, 1976. X-rays taken six weeks later 
indicated a normal cervical spine. 
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Claimant, a nurse's aide, suffered a compensable injury
to her neck on September 12, 1974 while lifting a patient.
She was first seen by Dr. Boots on September 20, 1974; he diag
nosed a possible cervical nerve root outlet fracture or muscle
strain, or both, and prescribed a soft collar and medication.
Dr. Boots continued to see claimant until October 14, 1974 when
he released her to regular work.

The claim was first closed by a Determination Order dated
December 12, 1974 whereby claimant received compensation only
for temporary total disability ftofn September ll, 197(1 thlOUgh
October 13, 1974. Dr. Boots, in his closing report, had stated
that it was undetermined as to whether or not any permanent
impairment would result from the injury.

In December 1975 Dr. Boots again saw claimant and his
chart notes indicate that claimant was complaining of severe
pain in the right shoulder and neck which had worsened steadily
since her September 1974 injury. In 1975 claimant informed Dr.
Boots she had a sharp constant pain in her shoulder and neck
and a dull pain across the back of her head; the pains were so
severe that claimant sought some medication to relieve them.

Thereafter claimant v/as seen by Dr. Matteri who con
cluded that claimant did not have a ruptured disc and by Dr.
Campagna, who, after a neurological examination, felt that
claimant had a nerve root compression ,C6, right, secondary
■to protruded corvicul disc, S^d6hdary to the tndustriai
jury. in-

On January 19, 1976 Dr. Boots hospitalized claimant.
She had complaints of headaches, lov; back, neck and right
shoulder pain. She also complained of loss of ability to
concentrate and loss of memory. Claimant was given conser
vative treatment and discharged on January 28 with instruc
tion to use home traction and given a halter to assist her
in doing this.

Dr. Boots expressed his opinion that all of claimant's
symptoms were primarily subjective. He did not think surgery
was indicated but he did defer to Dr. Campagna. After Dr.
Saul's impression of a normal cervical and lumbar myelogram
performed on May 20, 1976, Dr. Campagna performed a myelogram
of the entire spinal canal and found cervical spondylosis in
the cervical area. Dr. Campagna did a decompressive laminotomy
and foraminotomy on May 21, 1976. X-rays taken six weeks later
indicated a normal cervical spine.
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Claimant ~~ri.tinuod to hJVQ pain in h@r n@ck a.nct· right 
arm and a repeat myelogram ;.:;as· Thciicated according to Dr. Cam
pagna. Dr. Saul found the cervical myelograrn to be normal and 
again a myelogram of the entire spinal cana1 was carried which 
showed evidence of cervical spondylosis at L6-7. A second 
operation was performed by Dr. Campagna on October 11, 1976. 
Claimant was dischc1rcj'ecr from the hospital on October 13, 19 76 
and a month later seemed to be doing well with no probl~ms 
except muscle spasms. She ~as not wbrk!ng nor was she ~akiAg 
any medication. Dr. Campagna recommended vocational retraining. 

Claimant continued to have right shoulder and right arm 
pain and also pain in her neck and a third myelography'to ver
ify a possibl.e recurren.:t cervical disc protrusion was performed. 
Dr. Campagna diagnosed protruded cervibal disc C4-5 right and 
a third myelogram of the entire spinal canal was carried out 
which resulted ·in Dr. Campagna per forming his third surgery, 
i.e., a compressive laminectomy C4-5, right with the decompres-
givc foraminotomy. Claimant was dj_scharged from the ho~pit~J. 
on March:21·, 1977. 

- ~- ... 

Dr. Schostal's neurological examinations were extensive 
yet he was unable to find a~y-objective findings to explain 

··c1airnant:.'s p,9 in. He ,Bpinted out that the cervical neck pain 
and arm pain were extremely subjective. He could not say, 
based on the extensive tests which he had made, that claimant 
was not disabled. He found no evidence of a right carpal 
tunnel, right ulnar neuropathy, right thoracic outlet syn
drome or right cervical radiculopathy. 

Dr. Campagna' s closing evaluation of claimant submit-· 
ted on July 25, 1977 stated that claimant's condition was 
stati.onary. He was of the opini~n that claimant had a mildly 
moderate disability of the neck as a result of the injury, 
that she had occasional right arm aching and an occasional 

·spasn1. 'Neck motions were limited to 10% of the normal range 
but there was no weakness, atrophy, or faciculations. Based 
.upon this report the Second Determination Order, dated Dec
ember 1, 1977, awarded claimant additional time loss benefits 
from December 10, 1975 through September 3, 1977 and compen
sation equal to 80° for 25% unscheduled neck disability. 

Pain is usually associated with radiculopathy. The Ref
eree found that radiculopathy had been established but that the 
f ind3_ngs did not show pain. Dr. Schos tal found no objective 
indications that claimant was having pain. There was no atrophy. 
Dr. Schostal stated that chronic radiculopathy does noi.: nee-· 
essarily indicate any disability or loss of function. It can 
be the source of pain but the condition can also be asympto
matic. He felt that claimant had that condition. 
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Glainiartt Continued to hauQ pain in her n@c)c and' right
arm and a repeat myelogram was''ihciicated according to Dr. Cam-
pagna. Dr. Saul found the cervical myelogram to be normal and
again a myelogram of the entire spinal canal was carried which
showed evidence of cervical spondylosis at L6-7. A second
operation v/as performed by Dr. Campagna on October 11, 1976 .
Claimant was 'discharged'" from the hospital on October 13, 1976
and a month later seemed to be doing well with no problems
except muscle spasms. She was not v/orking nor was slie taking
any medication. Dr. Campagna recommended vocational retraining.

Claimant continued to have right shoulder and right arm
pain and also pain in her neck and a third myelography to ver
ify a possible recurrent cervical disc protrusion v/as performed.
Dr. Campagna diagnosed protruded cervical disc C4-5 right and
a third myelogram of the entire spinal canal was carried out
which resulted in Dr. Campagna performing his third surgery,
i.e., a compressive laminectomy C4-5, right with the decompres-
sivQ foraminotomy. Claimant was discharged from the hospitslon March;27, 1977.

Dr. Schostal's neurological examinations were extensive
yet he was unable to find any objective findings to explain
claimant’s pain. He pointed out that the cervical neck pain
and arm pain were extremely subjective. He could not say,
based on the extensive tests v/hich he had made, that claimant
v/as not disabled. He found no evidence of a right carpal
tunnel, right ulnar neuropathy, right thoracic outlet syn
drome or right cervical radiculopathy.

Dr. Campagna's closing evaluation of claimant submit
ted on July 25, 1977 stated that claimant's condition was
stationary. He was of the opinion that claimant had a mildly
moderate disability of the neck as a result of the injury,
that she had occasional right arm aching and an occasional
spasm. Neck motions were limited to 10% of the normal range
but there was no weakness, atrophy, or faciculations. Based
•upon this report the Second Determination Order, dated Dec
ember 1, 1977, av/arded claimant additional time loss benefits
from December 10, 1975 through September 3, 1977 and compen
sation equal to 80° for 25% unscheduled neck disability.

Pain is usually associated with radiculopathy. The Ref
eree found that radiculopathy had been established but that the
findings did not show pain. Dr. Schostal found no objective
indications that claimant was having pain. There was no atrophy
Dr. Schostal stated that chronic radiculopathy does not nec
essarily indicate any disability or loss of function. It can
be the source of pain but the condition can also be asympto-'
matic. He felt that claimant had that condition.
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claimant has no formal education beyond the eighth 
?rade. . She has made one attempt to learn· typing and sec re tar- -
ial skills prior to her injury but was unsuccessful in this 
attempt. The Disability Prevention Di vision (Callahan Center) 
withdrew any possibility of vocational rehabilitation based on 
Vocational Rehabilitation's finding that claimant was too dis-· 
abled since her industrial injury to become ·involved with vo-
cational rehabilitation. 

Claimant's work since leaving the eighth grade has been 
mostly manua 1 labor. The work at the nursinq l1ome was her 

last job. She ~ont~n~~ that Bhe had tried t6 QBt work i~ ~ 
restaurant and nursing home without avail. Claimant has been 
divorced from her first husband with whom she had operated a 
dairy farm for s6rne 12 years and at the present time her sec
ond husband is unemployed. 

The Referee found that claimant was credible and that 
her testimony established that her pain was real; that it 

continueB to diBable lier from doing any .3U.i tatJl@ and qa.i_nful 
work on a regular basis. Her inability to work is shown by 
her credible testimony. He found claimant's education was 
limited as was·her work experience. Retraining for claimant 
is not a feasible thing and claimant is unable to return to 
any of the types of work at which she performed prior to her 
injury. 

The Referee concluded that claimant was permanently 
and totally disabl~d as a result of her industrial injury. 
He found no need to rate any scheduled areas. 

The Board, on de novo revie:M I finds that claimant has 
certainly received subsYa11tTal medical and surgical care, 
perhaps more surgical care than was actually nece~sary. The 
medical evidence indicates that claimant is not so substan
tially disabled as to rule out the consideration of motivatidn 
as a factor in determining her disability. The evidence does 
not indicate any great effort on th~ part of claimant to at
tempt to return to the labor market; on the other hand, the 
evidence doesn't indicate that any of the agencies of this 
state which have the facilities to assist a worker in re
habilitation has done very much to assist this worker. 

It appears obvious to the Board that vocational rehab
ilitation from an educational standpoint would not be feasible 
for this claimant; however, it strongly urges claimant to 
avail herself of the seryices which can, and should, be pro
vided by the Field Services Division of the Workers' Compen
sation Department. Everything possible should be done to 
aid this worker to return to some segment of the labor mar-
ket by training her for a job which is within her physical ~ 

and mental capabilities. • 
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The claimant has no formal education beyond the eighth
grade. She has made one attempt to learn'typing and secretar
ial skills prior to her injury but was unsuccessful in this
attempt. The Disability Prevention Division (Callahan Center)
withdrew any possibility of vocational rehabilitation based on
Vocational Rehabilitation's finding that claimant was too dis
abled since her industrial injury to become involved with vo
cational rehabilitation.

Claimant's work since leaving the eighth grade has been
mostly manual J.abor. The work at the nursing home v\^as her
last job.  he contends that, sliG liflcl tried to get wort in a
restaurant and nursing home v/ithout avail. Claimant has been
divorced from her first husband with whom she had operated a
dairy farm for some 12 years and at the present time her sec
ond husband is unemployed.

The Referee found that claimant was credible and that
her testiniony established that her pain was real; that it
Gontiniieg to disable lier from doing any suitable and gainful
work on a regular basis. Her inability to work is shov/n by
her credible testimony. He found claimant's education w^as
limited as was-her v/ork experience. Retraining for claimant
is not a feasible thing and claimant is unable to return to
any of the types of work at which she performed prior to her
injury.

The Referee concluded that claimant was permanently
and totally disabled as a result of her industrial injury.
He found no need to rate any scheduled areas.

The Board, on de novo revj.ew, finds that claimant has
certainly received subsTfalitial medical and surgical care,
perhaps more surgical care than was actually necessary. The
medical evidence indicates that claimant is 2iot so substan
tially disabled as to rule out the consideration of motivation
as a factor in determining her disability. The evidence does
not indicate any great effort on the part of claimant to at
tempt to return to the labor market; on the other hand, the
evidence doesn't indicate that any of the agencies of this
state which have the facilities to assist a worker in re
habilitation has done very much to assist this worker.

It appears obvious to the Board that vocational rehab
ilitation from an educational standpoint would not be feasible
for this claimant; however, it strongly urges claimant to
avail herself of the services which can, and should, be pro
vided by the Field Services Division of the Workers' Compen
sation' Department.  verything possible should be done to
aid this worker to return to some segment of the labor mar
ket by training her for a job which is within her physical
and mental capabilities.

-550-

m



          
           
             
          
          
          

         
     

          

           
          

         
         

     
   
     
  

      
 

     
  

      
       

          
          
          
          

           
           

           
      
           
        
         

I 

I 

. l 

I 
I 
1 · 

! 
l 

I 
I 

I· 

' 

~he Board does not feel that claimant has met her bur
den· of proving that she is. per~1hnently and totJlly disabled 
as a result of her industrial injury but they do find that she 
had lost a substantial amount of her wag,e earning capacity 
as a result of that injury. To adequately compensate claimant 
for that loss, the Board concludes that claimant should be 
awarded 192°. which rep~esents 60% of the maximum allowable 
by statuce for unscheduled disability:--

ORDER 

The order of the Referee, dated October 11, 197~, is 
modified. 

Claimant is awarded 192° of a maximum of 320° _for 60% 
unscheduled neck disability. This award is in lieu of the 

. award for permanent total disability sf'ranted by the Referee 
in his order which, in all other respects, is affirmed. 

WCB CASE NO. 78-3990 

LEORA B. POWERS, CLAIMANT 
Bloom, Ruben, Marandas, Berg, Sly & 

Barngtt, Claimant's AttyB, 
Jones, Lang, Klein, Wolf & Smith 

Defense Attys. 
Request for Review by Employer 
Cross-request by Claimant 

MARCH 14, 1979 

Reviewed by Boa~d Members Wilson and Mccallister. 

The employer requested and the cl~imant cross-requested 
revie·w by the Board of the Referee's order which denied claim
ant's request for a higher rate of compensation for temporary 
total disability but awarded her 208° for 65% unscheduled low 
back disability and 30° for 20% loss of her right leg. 

Claimant was working as a nurses' aide in a nursing home 
when she sustained a compensable injury to her .low back on 
November 9, 1974. The injury was diagnosed as a strained low 
back and claimant received conservative treatment therefor. 
The claim was first closed by a Determination Order dated March 
26, 1976 which awarded claimant compensation for temporary 
total disability from NoveIT~er 9, 1974 through March 10, 1976. 
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9 The Board does not feel_ that claimant has met her bur
den of proving that she is ■ permanently dnd tOtdlly dlSdlDlCd
as a result of her industrial injury but they do find that she
had lost a substantial amount of her wage earning capacity
as a result of that injury. To adequately compensate claimant
for that loss, the Board concludes that claimant should be
awarded 192'', which represents 60% of the maximum allowable
by statute for unscheduled disabilityT ,

ORD R
The order of the Referee, dated October 11, 197.8, is

modified.
Claimant is awarded 192° of a maximum of 320® for 60%

unscheduled neck disability. This award is in lieu of the
award for permanent total disability granted by the Referee
in hi.s order which, in all other respects, is affirmed.

MARCH 14, 1979
m

m

WCB CAS NO. 78-3990
L ORA B. POW RS, CLAIt4ANT
Bloom, Ruben, Marandas, Berg, Sly &
BarnQtt, Claimant's Attysi

Jones, Lang, Klein, Wolf & Smith
Defense Attys.

Request for Review by  mployer
Cross-request by Claimant

Reviewed by Board Members Wilson and McCallister.
The employer requested and the claimant cross-requested

review by the Board of the Referee's order which denied claim
ant's request for a higher rate of compensation for temporary
total disability but awarded her 208° for 65% unscheduled low
back disability and 30° for 20% loss of her right leg.

Claimant was working as a nurses' aide in a nursing home
when she sustained a compensable injury to her low back on
November 9, 1974. The injury was diagnosed as a strained low
back and claimant received conservative treatment therefor.
The claim was first closed by a Determination Order dated March
26, 1976 which awarded claimant compensation for temporary
total disability from November 9, 1974 through March 10, 1976.

-551-



 
 

        
           

        
         

           
        

            
           

          
         

         
             

              

         
        
          
              
            

                  
         

           
         

          
        

        
           

          
            
           

          
           
    

         
          
          
        
       

        
           

          
         
         

September 13, 1976 .claimant underwent a laminectomy a· 
at L3-4 level and decompression of the spinal cord and nerve • 
~o~~. :he surgery revealed a tremendous mass of nothin5 J?~,t 
thick, heavy scar tissue in the area which could not be separ-
ated c.rr freed.· (Claimant, as will be noted later, has had sub-
stantial back surgeries.) Dr. Blosser who performed the ~ur-
gery dclilited that claimant would even be able to return to her 
occ~pation at the nursing home. On May·i6, 1977 he advised the 
carrier that claimant's condition ~as stationary; she had a bad 
back but no further surgery was indicated unless unforeseen dif
ficulties developed. He doubted very much that claimant would 
ever be able to return to any type of heavy work but she could 

do some mor@ s@d@ntt1ry jobr;. HQ fQlt: t.hJt gomQ r~h~bilif~ti~t\ 
or further training shoultj be considered. 

Claimant was again seen by Dr. Blosser on November 18, 
1977, still having recurrent back troubles and leg troubles 
upon exertion. She was able to engage in moderate activities 
and do her own housework if she did not attempt to do it all 
at one time. A simple manipulation of the joints in her upper 
lumbar and lower thoracic spine would, at times, relieve 

6liiru~~l 1~ ~~i~. Cl&ihl~hl had ihf6ll~& i½ Aligu§l 1977 il P6tllih& 
Community College, taking a course in flower arranging and de
sign. Qr. Blosser stated she was enjoying the courses and he 
felt she would be good at that type of work. 

On April 17, 1978 claimant was notified by the Field 
Services Division of the Workers' Compensation Department that 
they had .terminated her vocational program because claimant in
tended to move from the Portland area and to discontinue her 
training program. She was advise~ that the carrier would now 
be able to submit her claim for closure if claimant was found 
to be medically stationary. She was also advised that if she 
wished to continue with vocational assistance in the state to 
which she was moving she would have to advise Field Services 
before they could consider reinstatement. 

, On May 18, 1978 claimant's claim was again closed (it 

haJ been reopeneJ by an Oplnlon and Order, daled iugusl 19, 
1978, and the claimant's clai~ had been referred to the Dis
ability Prevention Division for a determination of whether 
claimant was vocationally handicapped) by a Determination 
Order which granted claimant compensation for temporary total 
disability from August 4, 1977 through May 16, 1977 and from 
July 24, 1977 through April 17, 1978 and compensation equal 
to 80° for 25% unscheduled low back disability. Claimant 
was found to be medically stationary on May 16, 1977. 
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root.
thick, heavy

On September 13, 1976 claimant underwent a laminectomy
at L3-^ level and decompression of the spinal cord and nerve

The surgery revealed a tremendous mass of nothing byt
scar tissue in the area which could not be separ

ated or freed. (Claimant, as will be noted later, has had .sub
stantia?. back surgeries.) Dr. Blosser who perform.ed the sur
gery doui:)ted that claimant would even be able to return to her
occupation at the nursing home. On May'16, 1977 he advised the
carrier that claimant's condition was stationary; she had a bad
back but no further surgery was indicated unless unforeseen dif
ficulties developed. He doubted very much that claimant would
ever be able to return to any type of heavy work but she could
do some more sedentary jobs. Hq felt that noma i-ehabilitstianor further training should be considered.

Claimant was again seen by Dr. Blosser on November 18,
1977, still having recurrent back troubles and leg troubles
upon exertion. She was able to engage in moderate activities
and do her own housework if she did not attempt to do it all
at one time. A simple manipulation of the joints in her upper
lumbar and lov;er thoracic spine would, at times, relieveclaiiViaht' S Glaimahi fiad ehfblldd in AUgusi 1977 ai Pofilah^
Community College, taking a course in flower arranging and de
sign. Dr. Blosser stated she was enjoying the courses and he
felt she would be good at that type of work.

On April 17, 1978 claimant was notified by the Field
Services Division of the Workers' Compensation Department that
they had .terminated her vocational program because claimant in
tended to move from the Portland area and to discontinue her
training program. She was advised that the carrier would now
be able to submit her claim for closure if claimant was found
to be medically stationary. She v;as also advised that if she
wished to continue with vocational assistance in the state to
which she was moving she would have to advise Field Services
before they could consider reinstatement.

On May 18, 1978 claimant's claim was again closed (it
Viac5 been reopenec! by an Opinion and C) rder, dated August 18,
1978, and the claimant's claim had been referred to the Dis
ability Prevention Division for a determination of whether
claimant was vocationally handicapped) by a Determ.ination
Order which granted claimant compensation for temporary total
disability from August 4, 1977 through May 16, 1977 and from
July 24, 1977 through April 17, 1978 and compensation equal
to 80° for 25% unscheduled low back disability. Claimant
was found to be medically stationary on May 16, 1977.
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Claimant had sustained compensa~le injuries in the low 
back in the early 1960 1 s and a~-~ result of those injuries 
she had submitted to many surgeries which culminated in i:l 

fusion L4-Sl. The evidence is not clear exactly when claim-
ant returned to work foJ_lowing the four or five surgeries 
to which she had submitted in the 19GO's but apparently she 
was able to return to work sometime after 1967 and before 1970. 
The work to which she returned ~as essentially the same as that 
she had done before; working in a nursinghome and as a waitress. 

Claimant cornrnenced her present employment about August 
19 74 and worked until she was :LnJurect her duties irklud~cl 
turninc,1 patients over on a regular hour or two_ hours basis and 
during the night shift she also did cleaning, laundry and 
mopped floors. After her injury she was unable to engage in any 
of these activities. 

Claimant now complains of splitting headaches, is gen

QI~lly tirea and also complainB of bac~a~he~ wh~~h ~f~ in
creased by walking. Her pain pattern does not appear to be 
consistent; at times it is down the side of her_legs and at 
other times it is in the pelvis area or radiates down just 
one leg. At times claimant falls without warning. Claimant's 
daughter testified that her mother's entire capacity to func
tion had: changed after·her injury. Claimant nm, drops things 
and lacks agility. She also complains that she has "catches" 
in her back even while sitting. 

Dr. Pasquesi, on April 5, -1975 diagnosed claimant's 
condition as an aggravation of her previous lumbar laminec
tomy and spinal fusion. He concluded her total impairment 
was equal to 42%. 

Ih June 1976 Dr. North, an orthopedic physician, stated 
claimant's physical impairment was equal to 25,;; of the "whole 
body''. Claimant's treating physician, Dr. Blosser, concluded 
in December 1976 that claimant would be permanently and totally 
disabled. He rated her disability at about 40%. 

I 

The Referee found claimant and the witnesses who testi
fied in her behalf to be credible insofar as their testimony 
related to claimant's physical disabilities. On the issue of 
improper rate of compensation for temporary total disability, 
the Referee found that claimant was paid on the basis of work
ing three or less days a week. Claimant contends she was 
working full time, i.e., 40 hours per week with some overtime. 
Her testimony was supported by that of her two daughters and 
her exhusbandJ however, the documentation presented by the 
employer was more persuasive as to the actual amount of time 
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Claimant had sustained compensable injuries in the low
back in the early 1960's and as'a result of those injuries
she had submitted to many surgeries which culminated in a ..
fusion L4-S1. The evidence is not clear exactly when claim
ant returned to work following the four or five surgeries
to v;hich she had submitted in the 1960's but apparently she
was able to return to work sometime after 1967 and before 1970.
The work to which she returned was essentially the same as that
she held done before; working in a nursing home and as a waitress.

Claimant commenced' her present employment about August
19 74 and v;orked until she v;as injurec5; her c3uties ihclu<3(5d
turning patients over on a :regular hour or two. hours basis and
during the night shift she also did cleaning, laundry and
mopped floors. After her injury she was unable to engage in any
of these activities.

Claimant nov; complains of splitting headaches, is gen-
erally tired and also complains of bacKaclies ar? in-
creased by walking. Her pain pattern does not appear to be
consistent; at times it is dov/n the side of her. legs and at
otlier times it is in the pelvis area or radiates down just
one leg. At times claimant falls without v/arning. Claimant's
daughter testified that Iier mother's entire capacity to func
tion had; changed after*her injury. Claimant nov; drops things
and lacks agility. She also complains that she has "catches"
in her back even while sitting.

Dr. Pasquesi, on April 5,'1975 diagnosed claimant's
condition as an aggravation of her previous lumbar laminec
tomy and spinal fusion. He concluded her total impairment
was equal to 42%.

In June 1976 Dr. North, an orthopedic physician, stated
claimant's physical impairment v/as equal to 25% of the "whole
body". Claimant's treating physician. Dr. Blosser, concluded
in December 1976 that claimant would be permanently and totally
disabled. He rated her disability at about 40%.

The Referee found claimant and the v/itnesses who testi
fied in her behalf to be credible insofar as their testimony
related to claimant's physical disabilities. On the issue of
improper rate of compensation for temporary total disability,
the Referee found that claimant was paid on the basis of work
ing three or less days a week. Claimant contends she was
working full time, i.e., 40 hours per week with some overtime.
Her testimony was supported by that of her two daughters and
her exhusband; however, the documentation presented by the
employer was more persuasive as to the actual amount of time
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worked. The exhibits offered by the employer con-

sisted of a time card and the earni'ngs · t h. 1 
. regis er w ic1 were 

contained in the records maintained by the emplciyer. 

The Referee concluded that. claimant h~d been paid at 

~he proper rate compensation for her temporary total disabil-

~ty. He ,fu~the:r; r;r;;incJ.uqecl that BlW digQ}'.1{:}f,\!d1cy or de:ticiency 

~n the te~timony o~c~aimant and the witnesses who testified 

in her behalf concerning the amount of time claimant worked 

were due to faulty memories rather than to an attempt to mis
lead. 

Returning to the issue of claimant's extent of disabil

ity, the employer placed great emphasis on the fact that claim

ant had had extensive sur9eries to her back in the 19GO•s and 

that the various ratings of claimant's disability were based 

actual ~-Y on ratings concerning conditions resulting from these 

surgeries rather than from her industrial injury of 1976. The 

Referee was not completely persuaded by this argument. The 

Referee found that claimant did not have a normal back prior 

to the time shrc:: went to work for the employer and probably 

there was no question but tl1J t ghg fQQQi VQd fleift'te ~orl of a 

permanent partial disability at that time~ however, the Ref

eree to~k into consideration other factors. He felt that the 

doctors were evaluating impairment and the sole criterion for 

determining the extent of unscheduled disability is the work

er's loss of earning capacity. Factors to be considered in

clude the age of the worker, his education, trainability, in

telligence, work background and physical condition. 

After giving consideration to all of the evidence, the 

Referee concluded claimant had not met her burden of proving 

that she was entitled to ah increased rate of compensation for 

her temporary total disability but that she had met her burden 

of proving that her disability was greater than that for which 

she had been awarded compensation for permanent partial dis

ability. 

Dr. Blosser, claimant's treating physician, stated 

'that claimant was an extremely cooperative patient and that 

she did not intend to exaggerate her symptoms. The Referee 

also found that claimant had attempted several times to ob

tain work after her injury but_had met with no success. It 

was his opinion that claimant was a determined industrious 

person who desired to make her own way, that she had returned 

to work as soon as she could following the many surgeries she 

had had in the 1960's and will undoubtedly att~mpt to try to 

return to some type of work if it is possible in the future. 
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claimant worked. The exhibits offered by the employer con
sisted of a time card and the earnings register which were
contained in the records maintained by the employer.

The Referee concluded that, claimant had been paid at
the proper rate compensation for her temporary total disabil-
ity. He further SSaclUClefl that any digcfspshcy or deficiency
in the testimony of^ claimant and the witnesses who testified
in her behalf concerning the amount of time claimant worked
were due to faulty memories rather than to an attempt to mis
lead.

Returning to the issue of claimant's extent of disabil
ity, the employer placed great emphasis on the fact that claim
ant had had extensive surgeries to her back in the 1960's and
that the various ratings of claimant's disability were based
actually on ratings concerning conditions resulting from these
surgeries rather than from her industrial injury of 1976. The

Referee was not completely persuaded by this argument. The
Referee found that claimant did not have a normal back prior
to the time she went to work for the employer and probably
there vms no question but that ohQ roosived sows sort o£ apermanent partial disability at that time; however, the Ref
eree took into consideration other factors. He felt.that the
doctors were evaluating impairment and the sole criterion for
determining the extent of unscheduled disability is the work
er's loss of earning capacity. Factors to be considered in
clude the age of the worker, his education, trainability, in
telligence, work background and physical condition.

After giving consideration to all of the evidence, the
Referee concluded claimant had not met her burden of proving
that she v;as entitled to an increased rate of compensation for
her temporary total disability but that she had met her burden
of proving that her disability was greater than that for which
she had been awarded compensation for permanent partial dis-
ability.

Dr. Blosser, claimant's treating physician, stated
‘that claimant was an extremely cooperative patient and that
she did not intend to exaggerate her symptoms. The Referee
also found that claimant had attempted several times to ob
tain work after her injury but had met with no success. It
was his opinion that claimant was a determined industrious
person who desired to make her own way, that she had returned
to work as soon as she could follov;ing the many surgeries she
had had in the 1960's and will undoubtedly att'empt to try to
return to some type of work if it is possible in the future.,
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Based upon these findings he concludecJ. that cla~mant's 
disability was equal to 65% of.the maximum which·would be an 
3..ncrease ot 4 0 ~ over lha l gran led 1cla i.ii'iaJ\ t hy th~ Dot.ormi nJ tion 
Order of May 18, 1978. He also found that claimant had testi
fied about the impairment in her right leg which caused her to 
fall at times without any warning and he concluded that as a 
result of that impairment claimant had lost 20% of her right 
leg. 

The Board, on de nova review, agrees with the Referee 
that claimant had been paid the proper rate of compensation 
t 9r h~r tempera ry tot a 1 ,d isabi li ty. It al ~o a~rees that claim·· 
ant had not been adequately compensated for her loss of wage 
earning capacity by the a~ard of 80° which represented 25% 
of the maximum. 

The increase given by the Referee insofar as it relates 
to the uhscheduled disability is justbfied by the medical e~i
dence and the lay testimony. Howe0er, the Board finds no med
ical evidence which would support an award for a right leg in
jury. Whatever impairment claimant may have in her right leg 
is directly attributable to her back injury and claimant is 
not entitled to a separate award therefor. 

ORDER 

The order of the Referee, dated October 16, 1978, is af
firmed in all respects except th~t claimant shall not be en
titled to an award of 30° for 20% loss of her right leg. 

WCB CASE NO. 77-4612 

JOSEPH H. PURDY, CLAIMANT 
Galton, Popick, & Scott, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant 

MARCH 14, 1979 

,Reviewed by Board Members Wilson and Phillips. 

Claimant seeks Board review of the Referee's order 
which affirmed the carrier's denial of his claim for an 
occupafional disease; compensation for temporary total dis
ability and penalties were awarded claimant. 

The Board, after de novo review, affirms and adopts 
the Opinion and Order of the Referee, a copy of which is at-
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Based upon these findings he concluded that claimant's
disability was equal to 65% of . the maximum which’v/ould be an
increase of 401 over ihai granhod 'claiw&nt by bhe Dobormination'
Order of May 18, 1978. He also found that claimant had testi
fied about the impairment in her right leg v;hich caused her to
fall at times without any warning and he concluded that "
result of that impairment claimant had lost 20%
leg.

as aof her right

The Board, on de novo review, agrees w’ith the Referee
that claimant had been paid the proper rate of compensation
for her temporary total disability. It also agrees that claim
ant had not been adequately compensated for her loss of wage
earning' capacity by the av/ard of 80° vv'hich represented 25%
of the maximum.

The increase given by the Referee insofar as it relates
to the unscheduled disability is justi-fied by the medical evi
dence and the lay testimony. However, the Board finds no med
ical evidence v;hich would support an av/ard for a right leg in
jury. Whatever impairment claimant may have in her right leg
is directly attributable to her back injury and claimant is
not entitled to a separate award therefor.

O

©

ORD R
The order of the Referee, dated October 16, 1978, is af

firmed in all respects except that claimant shall not be en
titled to an award of 30° for 20% loss of her right leg.

MARCH 14, 1979WCB CAS NO. 77-4612
JOS PH H. PURDY, CLAIMANT
Galton, Popick, & Scott, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Request,for Review by Claimant

■Reviewed by Board Members Wilson and Phillips.
Claimant seeks Board review of the Referee's order

which affirmed the carrier's denial of his claim for an
occupational disease; compensation for temporary total dis
ability and penalties were awarded claimant.

The Board, after de novo review, affirms and adopts
the Opinion and Order of the Referee, a copy of which is at-

555-



          
         
          
             
           
           

            
           
          
         
          

           
        

        

          

      

   
   

    
    

      
        

         
         

         
         

          
            

             
              

         
         

   
           

          
          
         

hereto and, by this reference, is made a part hereof. 
The Board finds, however, that the Referee erred in refus~ 
in~ to_require·the Fund to submit its investigative report 
which it used as one of the bases of its denial of claimant's 
claim on the theory that it was an attorney's "work product" 
even though there was no attorney on the case at that time. 
It is felt that even though the Referee did not desire to ad
mit the report into the evidence, it should have been marked 
and included with the record for.r~vi~w by the Board or 
Court. Although it was probably a harmless error, claimant 
should have been allowed to depose the claims supervisor who 
determined that the claim be deni~d, partially on the basis of 
said investigative report. It is the Board's feeling that 

claim~nt hJ~ not bggn prgjudie~d by lhis error. 

ORDER 

The order of the Referee, dated May 9, 1978, is affirmed. 

WCB CASE NO. 77-7361 

OLAN P. ROPER, CLAIMANT 
Carlotta So.renson, Claimant_' s Atty. 
G~ Howard Cliff, Defense Atty. 
Request for Review by Claimant 

MARCH 14 f 1979 

Reviewed by Board Members Nilson and Phillips. 

Claimant seeks Board review of the Referee's order 
which granted claimant an additional 48° for 15% unscheduled 
neck, back and voice disability. This additional award gave 
claimant a total award bf 96° for 30% unscheduled disability. 

Claimant suffered an industrial injury on July 27, 1976 
while operating a front-end loader. The shift rod broke as 
he was backing up and the loader went over the bank backwards 
causing the top of claimant's head to hit the top of the cab 
and the back of his neck to hit the back of the cab. The in··· 
juries sustained were diagnosed initially as a cervical and 
thoracic sprain, however, claimant also complained of pain in 
his low back area. 

Some months later it was discovered that as a result of 
the accident claimant had sustained injury to hii vocal cords,· 
according to the diagnosis made by Dr. Korn. Although this 
di~gnosis was made neatly 10 months after the injury claimant 
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tached hereto and, by this reference, is made a part hereof.
The Board finds, hov/ever, that the-Referee erred in refus-.
ing to require the Fund to submit its investigative report
which it used as one of the bases of its denial of claimant's
claim on the theory that it was an attorney's "work product"
even though there was no attorney on the case at that time.
It is felt that even though the Referee did not desire to ad
mit the report into the evidence, it should have been marked
and included with the record for.review by the Board or
Court. Although it was probably a harmless error, claimant
should have been allowed to depose the claims supervisor who
determined that the claim be denied, partially on the basis of
said investigative report. It is the Board's feeling that
clciiiMnt lia not boon prejudiesd by thi 3 error.

ORD R
The order of the Referee, dated May 9, 1978, is affirmed

WCB CAS NO. 77-7361 MARCH 14^ 1979

OLAN P. ROP R, CLAIMANT
Carlotta Sorenson, Claimant.'s Atty.
G*. Howaird Cliff, Defense Atty.
Request for Review by Claimant

Reviewed by Board Mem.bers Wilson and Phillips.
Claimant seeks Board reviev/ of the Referee's order

which granted claimant an additional 48° for 15% unscheduled
neck, back and voice disability. This additional award gave
claimant a total award of 96° for 30% unscheduled disability.

Claimant suffered an industrial injury on July 27, 1576
while operating a front-end loader. The shift rod broke as
he vjas backing up and the loader went over the bank backwards
causing the top of claimant's head to hit the top of the cab
and the back of his neck to hit the back of the cab. The in
juries sustained we.re diagnosed initially as a cervical and
thoracic sprain, however, claimant also complained of pain in
his low back area.

Some months later it was discovered that as a result of
the accident claimant had sustained injury to his vocal cords,
according to the diagnosis made by Dr. Korn. Although this
diagnosis was made nearly 10 months after the injury claimant

-556-
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had complained steadily of hoarseness and neck pain. This con
dition was gradually improving but the~last report from Dr. 
Korn indicated that there would .be ·some permanent weakness of 
the vocai cords which would limit claimant's ability to full 
breathing capacity. Claimant cestified thAe ha find£" hims@lf 
very shoit of breath whenever he exerts himself physically. 

With respect to the cervical and thoracic disabilities, 
the medical reports are pretty much in agreement~ The Ortho
paedic Consultants examined claimant on behalf of the carrier 

. - ...... -~ ;.... . 
and concluded that claimant could not return to his former oc-~ 
cupation unless he was allowed to do so with some limitations 
on his activities. They f6und minimal disability in the low 
back but moderate loss of function in the cervical area. 
Dr. Coletti, cla!mant's _treating physician, found restric
tions in range of motion of approximately 50% in the lum
bosacral area and he felt that the complaints of intermit
tent pain in this area and the consistent pain in the cer
vical region were valid. 

The Referee found that claimant had three types of 
disabili:ty, namely, cervical, lurnbosacral, and respiratory. 
All of these conditions were, in his opinion, attributable 
to the injury and compensable. 

The Referee found that claimant had apparently decided 
to retire, he is now receiving Social Security disability 
benefits and two pension payments through his union and he 
does not appear to be in any financial stress .. He has not 
sought lighter employment and because his frequent vacation 
trips make his availability uncertain, claimant has not been 
ooniid~r@d for vocation~l ,~habilitation. 

The Referee concluded that claimant had sustained a 
loss of earning capacity as a result of his industrial injury 
which was ~ot affected by his personal decision to retire. 
At the time claimant made good wages as a skilled heavy 
machinery operator: -h~s injury has precluded him from return
ing i:o this employment. 

Claimant does not contend that he is permanently and 
totally disabled and the Referee found, based upon his testi~ 
mony and demeanor of claimant at the hearing, that he could 
obtain employment if .he so desired in a lighter or sedentary 
field. However, because of claimant's lack of education, 
training and experience in such fields he would undoubtedly 
earn considerably less than he had been earning prior to his 
injury. 

The Referee concluded that because the claimant's back
ground was basically one of manual labor to which he could not 
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had complained steadily of hoarseness and neck pain. This con
dition was gradually improving but the‘last report from Dr.
Korn indicated that there would.be some permanent weakness of
the vocal cords which v;ould limit claimant’s ability to full
breathing capacity. Claimant testiliec] hQ find£‘ ]liH)S0lf
very short of breath whenever he exerts himself physically.

With respect to the cervical and thoracic disabilities,
the medical reports are pretty much in agreement. The Ortho
paedic Consultants examined claimant on behalf of the carrier
and concluded that claimant could not return to his former oc--
cupation unless he was allowed to do so with some limitations
on his activities. They found minimal disability in the low
back but moderate loss of function in the cervical area.
Dr. Coletti, claimant's treating physician, found restric
tions in range of motion of approximately 50% in the lum
bosacral area and he felt that the complaints of intermit
tent pain in this area and the consistent pain in the cer
vical region were valid.

The Referee found that claimant had three types of
disability, namely, cervical, lumbosacral, and respiratory.
All of these conditions were, in. his opinion, attributable
to the injury and compensable.

The Referee found that claimant had apparently decided
to retire, he is now receiving Social Security disability
benefits and two pension payments through his union and he
does not appear to be in any financial stress. . He has not
sought lighter employment and because his frequent vacation
trips make his availability uncertain, claimant has not been
con ider@d for vocational sshabiiitation.

The Referee concluded that claimant had sustained a
loss of earning capacity as a result of his industrial injury
which was .not affected by his personal decision to retire.
At the time claimant made good wages as a skilled heavy
machinery operator; -his injury has precluded him from return
ing to this employment.

Claimant does not contend that he is permanently and
totally disabled and the Referee found, based upon his testi
mony and demeanor of claimant at the hearing, that he could
obtain employment if he so desired in a lighter or sedentary
field. However, because of claimant's lack of education,
training and experience in such fields he would undoubtedly
earn considerably less than he had been earning prior to his
injury.

The Referee concluded that because the claimant’s back
ground was basically one of manual labor to which he could not
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he had su~fered a_greater loss of wage earning capa
city than that which was indicated by the award of 48° for 
15% unscheduled neck, low back .J.nd voice disability granted 
him by the Determination Order dated November 7, 1977 and he 
increased that award to 96°, gran~ing ~~~~m~nt an odditionrrl 
48°. 

The Board concurs in the fihdings and conclusions 
reached by the Referee. However, the Board finds that 
claimant's disability is basically related to his cervical 
and thoracic problems; the weakness of claimant's vocal 
cords would not limit claimant's wage earning capacity in
asmuch as he is not a singer or a professional speaker. 
Thig ~oncli~io~, if consid~red as an alrway obstruction, 
which the Board thinks· it should be, could be taken into 
consideration in determining claimant's loss of wage earn
ing capacity. There are many jobs which claimant could not 
perform because of the physical _exertion involved which, 
in turn, brings on a shortness of breath. 

ORDER 

The order of the Referee, dated September 1, 1978, is 
affirmed. 

WCB CASE NO. 77-5449 

PAUL RUDY, CLAI.MANT 
Motley & Guimond, Claimant 1 s Attys. 
SAIF, Legal Services, Defense Atty. 
Request for Review by the SAIF 

MARCH 14, 1979 

Reviewed by Board Members Wilson and Phillips. 

The State Accident Insurance Fund requests Board review 
of the Referee's order which remanded to it claimant 1 s claim 
for an industrial injury sustained on March 30, 1977. He also 

awarded· clnirnant ll�ditionJJ. compinurn!iCl'l ~~ ~ ~enally in lhe 
amount of 25% of the compensation due claimant from March 30, 
1977 to July 26, 1977 and granted claimant's attorney an attor
ney1s fee of $800. 

Claimant alleges he was injured on March 30, 1977 while 
working as a finish sander in a cabinet shop. Claimant had 
commenced working for the employer on January 1, 1977. Claim
ant's duties as a sander required.him to bend over the 27-inch 
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return, he had suffered a greater loss of wage earning capa
city than that which was indicated by the award of 48° for
15% unscheduled neck, low back and voice disability granted
him by the Determination Order dated November 7, 1977 and he
increased that award to 96°^ grantincj claimant flll flClditiondl
48° .

The Board concurs in the findings and conclusions
reached by the Referee. However, the Board finds that
claimant's disability is basically related to his cervical
and thoracic problems; the weakness of claimant's vocal

limit claimant's wage earning capacity in-
not a singer or a professional speaker.
i£ considered as an airway obstruction,
thinks- it should be, could be taken into

consideration in determining claimant's loss of v;age earn
ing capacity. There are many jobs which claimant could not
perform because of the physical exertion involved which,
in turn, brings on a shortness of breath.

cords would not
asmuch as he is
This condiiiifih,
which the Board

The order of the
affirmed.

ORD R
Referee, dated September 1, 1978, is

MARCH 14, 1979WCB CAS NO. 77-544.9
PAUL RUDY, CLAIMANT
Motley & Guimond, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by the SAIF

Reviewed by Board Members Wilson and Phillips.
The State Accident Insurance Fund requests Board review

of the Referee's- order which remanded to it claimant's claim
for an industrial injury sustained on March 30, 1977. He also
awarded'cldimnt additional oompehsatioh as a penalty in the
amount of 25% of the compensation due claimant from March 30,
1977 to July 26, 1977 and granted claimant's attorney an attor
ney's fee of $800.

Claimant alleges he was injured on March 30, 1977 while
working as a finish sander in a cabinet shop. Claimant had
commenced working for the employer on January 1, 1977. Claim
ant's duties as a sander required him to bend over the 27-inch

-558-
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high cabinets while s~pding them and, on March 30, 1977, while 
so bent forward in the process .of sanding a cab.i'net he felt a 
sudden electrical shock-like s~nsation in l1is back and hips. 
Claimant told the empJ.oyer of the incident and also told two 
of his co-workers. 

The following day claimant was unable to tolerate the 
pain and the employer I s secretary ,i:ook claimant to the hospital 
that afternoon. 

Claimant had suffered an injury to his low back in 1973 
which had caused him to lose two months from work. After he 
returned to work that time he re-injured his back and was off 
another two days. Following the second injury in 1973 and prior 
to workin';I for the employer claimant was employed cutting car-
pet which involved workinsi with large carpel rolls'. Ile also 
worki:=:d in .:1 wood crafting business, sawing, lifting and carry
ing wood and he worked a couple of weeks as a chef and was em
ployed on a landscaping project building foot bridges. Claimant 
states that he had no physical problems with any of those jobs. 
This is corroborated RY medical repor,.t.s .. 

When claimant was taken to the hospital on March 31, 
1977 he was seen in the emergency room by Dr. Ampel; the his
tory taken was that claimant had had pain and stiffness in 
the back over the preceding two to three days which had pro
gressively worsened. The Referee found that this did not 
actually conflict with claimant 1 s testimony regarding acute 
pain. 

Claimant 1 s injury was diagnosed as a chronic lumbar 
back sprain. He was given medication and returned to work 
on Apr~l 4, 1977, although somewhat limited by his back dis
comf-:>rt. 

On April 5 claimant was arrested and placed in custody 
until mid-May when he was released on bail. During the time 
he was in custody his symptoms bontinued and he was seen by Dr. 
Wilson. Claimant was also interviewed in mid-April by an in
vestigator for the Fund and the claim was denied on July 26, 1977. 

Claimant was convicted and commenced serving time in the 
penitentiary on August 11, 1977. Claimant had not been able 
to work while he was released on bail prior to his sentencing 
and since the injury claimant has had back pain associated with 
lifting, prolonged standing, sitting and quick movements. 

I 

In December 1977 Dr. Embick examined claimant and diag ... 
nosed chronic lumbar back sprain, probably' aggravating a rather 
sevE!re degenerative disc disease at the L4-5 level and at the 
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high cabinets while sanding them and, on March 30, 1977, while
so bent forward in the process .of sanding a cabinet he felt a
sudden electrical shock-like sensation in his back and hips.
Claimant told the employer of the incident and also told two
of his co-workers.

The following day claimant was unable to tolerate the
pain and the employer's secretary  took claimant to the hospital
that afternoon.

back in 1973
After he

and was off
1973 and prior
cutting car-

Claimant had suffered an injury to his lov;
which had caused him to lose two months from work
returned to work that time he re-injured his back
another tv/o days. Following the second injury in
to workini^ for the employer claimant was employed
pet which involved working with large carpet rolls. He also
worked in a wood crafting business, sawing, lifting and carry
ing wood and he worked a couple of v/eeks as a chef and v/as em--
ployed on a landscaping project building foot bridges. Claimant
states that he had no physical problems with any of those jobs.
This is corroborated by medical reports.

When claimant was taken to the hospital on March 31,
1977 he v;as seen in the emergency room by Dr. Ampel; the his
tory taken was that claimant had had pain and stiffness in
the back over the preceding two to three days v^hich had pro
gressively v/orsened. The Referee found that this did not
actually conflict with claimant's testimony regarding acute
pain.

Claimant's injury was diagnosed as a chronic lumbar
back sprain. He was given medication and returned to work
on April 4, 1977, although somev/hat limited by his back dis
comfort.

On April 5 claimant v;as arrested and placed in custody
until mid-May when he was released on bail. During the time
he was in custody his symptoms 'continued and he was seen by Dr.
Wilson. Claimant was also interviewed in mid-April by an in
vestigator for the Fund and the claim was denied on July 26, 1977

Claimant was convicted and commenced serving time in the
penitentiary on August 11, 1977. Claimant had not been able
to work while he was released on bail prior to his sentencing
and since the injury claimant has had back pain associated with
lifting, prolonged standing, sitting and quick movements.

In December 1977 Dr.  mbick examined claimant and diag-’
nosed chronic lumbar back sprain, probably' aggravating a rather
severe degenerative disc disease at the L4-5 level and at the

-559-



          
            

 
        

            
    

         
         

          
           
         

         
     

         
          
          

      

       
          

  

                 
         
         
         

          
    

         
          

         
      

          
          
       

          
          

        
          

           
          
         
   

level. It was his 6pinion that claimant was disabled 
and was not able to return to his former work. Dr. Becker ·con
curred. 

The Referee found claimant's condition was much different 
than it had been prior to Marc}1 30, 1977. Was the.worsened 

conc1ition du12 f6 tlie al1e9 ed lnc'l.ustr:l.ai lnJury? 

The Referee found claimant's history of the accident was 
consistent, although not without flaw. He claimed that follow
ing the 1973 incident his back problems completely resolved and 
this is supported by medical and lay evidence. Insofar as the 
1977 injury claimant sought immediate medical treatment and the 
medical evidence regarding his condition is consistent with an 
injury of the type•claimant allegedly sustained. 

The Referee found no medical opinion that such an inci
dent could not or did not cause claimant's present conditions. 
and there was no indication from a medical standpoint that 
claimant's symptoms and history were not genuine. 

He concluded that claimant suffeied an industrial in
jury on March 30, 1977 which resulted in permanent disability 
to his back. 

On the question of comp@n§8bility for tgmporJry total 
disability, the Referee found no statutory basis for the Fund 
not paying such compensation merely because the claimant, who 
was otherwise unable to work, was incarcerated. He concluded 
that claimant was entitled to compensation for temporary total 
disability during the period he was unable to work including 
the time he was incarcerated. 

The Referee found that no compensation had been paid 
within 14 days after claimant had failed his claim, therefore, 
penalties should be assessed for unreasonable delay in payment 
of compensation and an at tor~iey 1 s fee awarded. 

The Board, on de nova review, finds itself in agreement 
with the findings and conclusions reached by the Referee on 
the issue of the compensability of claimant's claim. 

However, the Board finds that the Fund had no verifiable 
evidence of claimant's inability to work until May 19, 1977 
when Dr. Wilson signed his physicians' initial report. There
fore, claimant is not entitled to payment of compensation, as 
provided by law, until the date of Dr. Wilson's report, May 
19, 1977. Claimant is entitled to continue to receive payment 

. for temporary total disability ·until his claim is closed pur
suant to ORS 656.268. 
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L5-S1 level. It was his opinion that claimant was disabled
and was not able to return to his former v/ork. Dr. Becker con
curred .

The Referee found claimant's condition was much different
than it had been prior to Marcli 30, 1977. Was the .worsened
condition the alleged Industrial injury?

The Referee found claimant's history of the accident was
consistent, although not without flaw. He claimed that follov/-
ing the 1973 incident his back problems completely resolved and
this is supported by medical and lay evidence. Insofar as the
1977 injury claimant sought immediate medical treatment and the
medical evidence regarding his condition is consistent with an
injury of the type'claimant allegedly sustained.

The Referee found no medical opinion that such an inci
dent could not or did not cause claimant's present conditions,
and there was no indication from, a mcedical standpoint that
claim.ant's symptoms and history v;ere not genuine.

He concluded that claimant suffered an industrial in
jury on March 30, 1977 which resulted in permanent disability
to his back.

On the question of corapinsability for temporary totaldisability, the Referee found no statutory basis for the Fund
not paying such compensation merely because the claimaiit, who
was otherwise unable to work, was incarcerated. He concluded
that claimant was entitled to compensation for temporary total
disability during the period he was unable to work including
the time he was incarcerated.

The Referee found that no compensation had been paid
within 14 days after claimant had failed his claim, therefore,
penalties should be assessed for unreasonable delay in payment
of compensation and an attorney's fee awarded.

The Board, on de novo review, finds itself in agreement
with the findings and conclusions reached by the Referee on
the issue of the compensability of claimant's claim.

However, the Board finds that the Fund had no verifiable
evidence of claimant's inability to work until May 19, 1977
when Dr. Wilson signed his physicians' initial report. There
fore, claimant is not entitled to payment of compensation, as
provided by law, until the date of Dr. Wilson's report. May
19, 1977. Claimant is entitled to continue to receive payment
for temporary total disability until his claim is closed pur
suant to ORS 656.268.
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is also entitled to compensation in the nature 
of a penalty equal to 25% of compensation due him from May 19, 
1977 to July 26, 1977, the date the claim was denied. by the 
Fund. Claimant 1 s attorney .:cece·ives an attorney 1 s fee payable 
by the Ftlnd because he prevailed in a denied claim. 

ORDL;R 

The order of the Referee, dated October 17, 1978, is 
modified. 

Claimant is awarded compensation, as provided by law, 
commencing 011 May fg~·-1977 and until closed pursi.:.1ant. to CRS 
656.268 .. 

Claimant also is awarded additional compensation, as a 
penalty, in the amount of 25% of the compensation due him from 
May 19, 1977 to July 26, 1977. 

In all other .respects the Referee's order is affirmed. 

Claimant's attorney is awarded as a reasonable·attorney's 
fee for :his services at Board review a sum of $250 to be paid 

_by the State Accident Insur~nce Fund. 

WCB CASE NO. 78-1907 

Dl\VID SMITH, CLAIMANT 
Gary K. Jensen, Claimant:s Atty. 
SAIF, L~gal Services, Defense Atty. 
Request for Review bv Claimant 

' -

MARCH 14, 1979 

Reviewed by Board Members Hilson and McCallister. 

Claimant seeks Board review of the Referee's order which 
affinned the March 3, 1978 Determinatiorr Order whereby he was 
granted no compensation for permanent partial disability for 
a back injury sustained on March 24, 1977. 

The Board, after de novo review, affirms and adopts the 
Opinion and Order of the Referee, a copy of which is attached 
hereto and, by this reference, is made a part hereof. 

ORDER 

The order of the Referee, dated August 31, 1978, is af-
f irm(~d. 
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m
Claj.mant is also entitled to compensation in the nature

of a penalty equal to 25% of compensation due him from May 19,
1977 to July 26, 1977, the date the claim v;as denied, by the
Fund. Claimant's attorney receives an attorney's fee payable
by the Fund because he prevailed in a denied claim.

ORDER
The order of the Referee, dated October 17, 1978, is

modified.
Claimant is avzarded compensation, as provided by lav/,

cornm.encing on Hay 19,"'r977 and until closed pursuant to CRS
65G .268.

Claimant also is av/arded additional com.pensation, as a
penalty, in the amount of 25% of the compensation due him fromMay 19*, 1977 to July 26, 1977.

In all other respects the Referee's order is affirmed.
Claimant's attorney is av;arded as a reasonable • attorney' s

fee for -his services at Board review a sum of $250 to be paid
by the State Accident Insurance Fund.

MARCH 14, 1979WCB CAS NO. 78-1907
DAVID SMITH, CLAIMANT
Gary K. Jensen, Claimant,'s Atty.
SAIF, Legal Services, Defense Atty.
Request for Reviev/ by Claimant

Reviewed by Board Members Wilson and McCallister.
Claimant seeks Board review of the Referee's order which

affirmed the March 3, 1978 Determination Order whereby he was
granted no compensation for permanent partial disability for
a back injury sustained on March 24, 1977.

The Board, after de novo review, affirms and adopts the
Opinion and Order of the Referee, a copy of which is attached
hereto and, by this reference, is made a part hereof.

V

ORD R

firmed 
The order of the Referee, dated August 31, 1978, is af-
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CASE NO. 77-7882 

MELVIN SPAIN, CLl\IMAN'r 
Flaxel, Todd & Ny.lander, ,C1airnant 's A ttys. 
SAIF, Legal Services, Defense Attv. 
Request-for Review by Claimant J 

MARCH 1'1, 1979 

Reviewed by Board Members l'li lson and McCallister. 

Claimant.seeks Board review of the Referee's order 
which dismissed his request for hearing on the issue of 
extent of disability. 

The Board, after de nova review, affirms and adopts 
the Opinion and Order of the.Referee, a copy of which is 
attached hereto and, by this reference, is made a part 
hereof. The Board would like to correct an error on page 
OTIQ, thQ lggt paragtABh and lhe lasl llne. No appeal to 
the Court of Appeals has been filed with respect to the 
May 12, 1978 Order on Review. 

ORDER 

The order of the Referee, dated Septebmer 1, 1978, is 
affirmed. 

WCB CASE NO. 77-6793 

MONTY TULL, CLAIMANT 
Evohl F. Malagon, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by the SAIF 

MARCH 14, 1979 

Reviewed by Board Members 1•!ilson and Mccallister. 

The State Accident Insurance Fund requests review by the 
Board of the order of the Referee directing it to accept claim
ant's manic-depressive condition, pay claimant compensation 
equal to 48° for 15% unscheduled head disability, pay claimant's 
attorney $800 and also pay claimant's attorney a sum equal to 
25% of the compensation granted claimant for the unscheduled 
disability, payable out of said compensation as paid. 

Claimant, a truck dri~~r, suffered a compensable j_njury 
on August 27, 1976·when he fell from a truck and suffered a 
concussion. After the injury claimant had headaches and Dr. 
Perkins performed a brain scan, took skull films ancl did an 
EEG and found them all within normal limits. 
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WCB CAS NO. 77-7882 MARCH 14, 1979
M LVIN SPAIN, CLAIMANT
Flaxel, Todd & Nylander, ^Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Request- for Reviev; by Claimant

Reviewed by Board Members Wilson and McCallister.
Claimant.seeks Board review of the Referee's order

which disjjiissed his request for i:iearing on the issue of
extent of disability.

The Board, after de novo review, affirms and adopts
the Opinion and Order of the.Referee, a copy of which is
attached hereto and, by this refe.rence, is made a part
hereof. The Board would like to correct an error on page
OIIQ, tht* last papa^Vapli and -the last line. No appeal to
the Court of Appeals has been filed vjith respect to the
May 12, 1978 Order on Reviev;.

m

ORD R
The order of the Referee,

affirmed.
dated Septebmer 1, 1978, is

WCB CAS NO. 77-6793 MARCH 14, 1979
MONTY TULL, CLAIMANT
 vohl F. Malagcn, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Reviev; by the SAIF

Reviewed by Board Members Wilson and McCallister.
The State Accident Insurance Fund requests reviev; by the

Board of the order of the Referee directing it to accept claim
ant's manic-depressive condition, pay claimant compensation
equal to 48° for 15% unscheduled head disability, pay claimant':
attorney $800 and also 2^ay claimant's attorney a sum equal to
25% of the compensation granted claim.ant for the unscheduled
disability, payable out of said compensation as paid.

Claimant, a truck driver, suffered a compensable i.njury
on August 27, 1976 v;hen he fell from a truck and suffered a
concussion. After the injury claimant had headaches and Dr.
Perkins x^erformed a brain scan, took skull films and did an
  C and found them all within normal limits.
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Claimant was referred, to Dr. \vilson, .a psychiatrist, who, 
in November 1976, stated hisjopi~ion that cilaimant had a post
concussiori syndrome; he also I fourid elements of traumatic neuro
sis and felt claimant was exheriencing severe psychological dis
tress. 

I 

b I . 
On Fe ruary 14, 1977 claimant was released to liaht work 

and on May 2, 1977 he was reieased for part time truck driving·. 
I 

Dr. Wilson stated, onf May 20, 1977, that claimant was still 
experiencing headaches, nervpusness and emotional difficulties. 

I 

On September 9, 1977 br. Parvaresh examined claimant and 
felt he did not display a si~nificant psychiatric disorder, but 
he suspected a manic-depress~.ve condition. He advised that 
usually a post-concussion sypdrome improved through the passage 
of time, with or without medication, and he did not expect any 
residual disabil-ity providing everything went well. 

On October 10, 1977 0r. Wilson found claimant had a post
concussion syndrome whose main residual was headaches; he found 
an underlying manic-depressive disorder which happened to be
come apparent, however, he iound it unrelated to the industrial 
injury although it did compjicate claimant's progress. 

on· October 18, 1977 ihe Fund denied responsibility for 
the treat~ent of the underl~ing manic-depressive disorder. On 
January 12, 1978 claimant's 'claim was closed by a Determination 
Order which awarded claimant compensation for temporary total 
disability only. i 

I 

Dr. Carter, a psyqhiatrist, examined claimant and also 
reviewed the reports of Dr. I Wilson and Dr. Parvaresh. On Feb
ruary 28 ,, 1978 he expressed I his opinion that claimant's manic
depressive condition preceaJa the industrial injury, that it 
probably predisposed clairnd~t to a protracted post-concussion 
syndrome and aggravated thefmanic-depressive disorder causing a 
need for treatment. Dr. Carter disagreed with Dr. Parvaresh on 
the issue of whether claima~t had a significant psychiatric 
problem; he also did not agtee that post-concussion syndrome 
improves with the passage of time with little or no medication. 
He felt that claimant was r~sponding very well to Dr. Wilson's 
treatmerit and it was his im~ression that claimant had a post
~rauma syndrome, secondary ~o head injury; manic-depressive 
illness by history, aggravated by the head injury and resultant 
post-trauma syndrome. i 

Dr. Wilson, on March1l6, 1978, opined that claimant's 
headaches were related to the post-concu~sion syndrome; he felt 
that claimant 1 s headaches might provide a basis for permanent 
disability. Dr. Parvarcsh ~ontinued to disaqree with Dr. Car-
te r ' s •:::i pi n ion . -
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Claimant v;as referred, to Dr. Wilson, .a psychiatrist, who,

in November 1976, stated his
concussion syndrome; he also
sis and felt claimant was ex
tress.

opinion that claimant had a post-
found elements of traumatic neuro-
:>eriencing severe psychological diS'

On February 14, 1977 claimant v/as released to light work
and on May 2, 1977 he was released for part time truck driving.

Dr. Wilson stated, on May 20, 1977, that claimant was still
experiencing headaches, nervousness and emotional difficulties.

On September 9, 1977 Dr. Parvaresh examined claimant and
felt he did not display a significant psychiatric disorder, but
he suspected a manic-depressive condition. He advised that
usually a post-concussion syndrome improved through the passage
of time, with or vrithout medication, and he did not expect any
residual disability providing everything v;ent well.

On October 10, 1977 Dr. Wilson found claimant had a postconcussion syndrome whose ma'in residual was headaches; he found
an underlying manic-depressive disorder which happened to be
come apparent, hov/ever, he found it unrelated to the industrial
injury although it did complicate claimant’s progress.

On' October 18, 1977 tihe Fund denied responsibility for
the treatment of the underlying manic-depressive disorder. On
January 12, 1978 claimant's 'claim was closed by a Determination
Order which awarded claim.ant compensation for temporary totaldisability only.

tDr. Carter, a psychiatrist, examined claim.ant and alsoreviev;ed the reports of Dr. jwilson and Dr. Parvaresh. On Feb
ruary^ 28,^ 1978 he expressed Ihis opinion that claimant's manic-
depressive condition preceded the industrial injury, that it
probably predisposed claimant to a protracted post-concussionsyndrome and agg.ravated the |manic-depressive disorder causing a
need for treatment. Dr. Carter disagreed v/ith Dr. Parvaresh on
the issue of whether claimant had a significant psychiatric
problem; he also did not agree that post-concussion syndrome
improves with the passage of time with little or no medication.
He felt that claimant was responding very v;ell to Dr. Wilson's
treatment and it was his impression that claimant had a post
trauma syndrome, secondary to head injury; manic-depressive
illness by history, aggravated by the head injury and resultant
post-trauma syndrome,.

Dr. Wilson, on March 16, 1978, opined that claimant's
headaches v;ere related to the post-concussion syndronie; he felt
that claimant's headaches might provide a basis for permanent

# tor's opinion.
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Refe~ee found that claimant 1 s main complaints were 
headaches, tension· and nei-vousness; clzd.mant stated he had been -
t1._1rned ~own for extra work because of the he,:ida.ches and that at 
times tney were very severe and required medication. Claimant 

has an ~l~h grade education and most of his work background has 
been driving truck. 

The Referee concluded that the denial of benefits for 

m~nic dgprgggion ghct1l8 be reversed; lhat Dr. Carter had clearly 
found that the industrial injury aggravated this disorder. He 
found that although Dr. Wilson made a legal conclusion that the 
carrier was not responsiblE, for treating· that condition, never
theles~, he agreed that the conc1i tion complicated claimant's pro
gress in early 1977 and that his contacts with claimant involve 
both conditions including the post-concussion syndrome. 

The Refeiee was not persuaded by the opinion and con
clusions expressed by Dr. Parvaresh. He found that claimant 
had worked for two years without apparent difficulty and he 
had not seen a psychiatrist until the time of his injury. 
Claimant had had no significant headaches and no manifesta
tion of manic depression or at least none sufficieht to cause 
problems either at work or home or to justify treatment. He 
concluded that if it weren 1 t for the industrial injury the 
manic depression would not have bec~n manifested. Even if the 
condition was pre-existing the employer takes the worker as 
he finds him and this includes psychiatric affirmities and pro
pensities. He found the condition co~pensable. 

The Referee found that claimant was entitled to some per·
manent disability because his headaches interfered with his gen
eral earning capacity, his1 ability to obtain and hold a job in 

.the general industrial labor market. 

The Board, on de nova review, finds that claimant's rnanic
dep:ces s i ve condi. tion is not compen~c::able and that the denial by 
the Fund of any responsibility for such condition was proper. 
The 1nedical evidence indicates claimant suffered a concussion 
when he f~ll from his truck and medical and psychiatric treat
ment was required. It was during the course of Dr. Wilson's 
treatment and approximately nine months ufter the accident that 
claimant's manic-depressive condition manifested itself. 

In its denial, the Fund stated it denied responsibility 
for claimant's underlying manic-depressive disorder for the 
reason that such condition was not a direct result of his in
dustrial injury. It is apparent that the industrial injury 
did not cause claimant 1 s manic-depressive condition nor is 
there any medical evidence to suggest that the underlying di-· 
sease process was permanently affected by the industrial in-
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The Referee found that claimant's main complaints were
headaches, tension' and nervousness; claimant stated he had been
turned down for extra work because of the headaches and that at
times they were very severe and required medication. Claimant
has an 11th grade education and most of his work background has
been driving truck.

RhiniGfound
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The Referee concluded that the denial of benefits for
ClQprQGGlOh SllfillM be reversed; that Dr. Carter had clearly
that the industrial injury aggravated this disorder. He
that although Dr. Wilson made a legal conclusion that the

er was not responsible for treating that condition, nev^er-
ss, he agreed that the condition complicated claimant's pro
in early 1977 and that his contacts with claimant involve

conditions including the post-concussion syndrome.

m

The Referee v;as not persuaded by the opinion and con
clusions expressed by Dr. Parvaresh. He found that claimant
had worked for two years v7ibhout apparent difficulty and he
had not seen a psychiatrist until the time of his injury.
Claimant had had no significant headaches and no manifesta
tion of manic depression or at least none sufficient to cause
problems either at work or home or to justify treatment. He
concluded that if it weren't for the industrial injury the
manic depression would not have been manifested.  ven if the
condition was pre-existing the employer takes the v/orker as
he finds him and this includes psychiatric affirmities and pro
pensities. Pie found the condition compensable.

The Referee found that claiirant was entitled to som.e per
manent disability because his headaches interfered v;ith his gen
eral earning capacity, hisi ability to obtain and hold a job in
the general industrial labor market.

The
depressive
the Fund o
The medica
when he fe
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claimant’

Board, on de novo review, finds that claimant's manic'
condition is not compensable and that the denial by

f any responsibility for such condition v;as proper,
I evidence indicates claimant suffered a concussion
II from his truck and medical and psychiatric treat-
equired. It was during the course of Dr. Wilson's
and approximately nine months after the accident that
manic-depressive condition manifested itself.

In its denial, the Fund stated it denied responsibility
for claimant's underlying manic-depressive disorder for the
reason that such condition was not a direct result of his in
dustrial injury. It is apparent th£it the industrial injury
did not cause claimant's manic-depressive condition nor is
there any medical, evidence to suggest that the under lying di
sease process was permanently affected by the industrial in
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jury; therefore, under the iecent rulings of the Oreqon Court 
of Appeals in Weller v. Unidn Carbide Corporation, 35 Or App 355, 
and Stupfel v. Edward HinesiLumbet Company, 35 Or App 457, the 
Fund should not be responsi9le for any of the symptoms suffered 
by claimant attributable tolthe manic-depressive condition. 

The issue of responsibility for claimant's manic-depres
sive condition or the aggra~ation of such condition is not a 
plain, simple and uncomplicated mabter which can be determined 
without medical evidence. Uris v. SCD, 247 Or 420 . 

. ,· : 
I 

The Board has before lit the opinions of three psychia-
trists. Claimant's treating physician, Dr._ Wilson, stated on 
October 10, 1977 that he felt the claimant had a post-concus
sion svndrome and "that the ·chief residual of that at the time 
he re-~xamined him was peri~dic headaches. His headaches had 
been controlled adequately ~ith simple analgesics and did not 
appear to lnlerfer~ ~~ricugfy with claimant'~ WQfk functioning. 
He also stated that it did Jppear to be an underlying manic
depressive disorder which is a ge_netic condition which happened 
to become apparent at this time. In itself, it was not related 
to the industrial accident but probably commenced complicating 
his progress in the spring bf 1977 .. It is not atypical for the 
manifestations of mariic":...dep,ressive disorder to become apparent 
in the late 20's or early 39's for many people. Dr. Wilson 
stated he did not believe the industrial accident itself played 
any major role in activating it based upon the present under
standing of that condition.I 

I 

Dr. Parvaresh sta tea: that manic-depressive psychosis is 
. r 

biochE,mically produced and ,;in large numbers of patients, there 
is no truly precipitating factor that can reasonably be attri
buted as causation of the ~llness. 

The only medical evrdence supporting a connection betwe~n 
claimant's industrial inju.Jy and the developement of symptoms 
from his manic-depressive ~ondition is contained in the report 
from Dr. Carter dated Febrdary 20, 1978. Nowhere in this report 
is there a statement that ihe injury materially and permanently 
worsened the underlying condition; all Dr. Carter states is 
that there is a possibility of future symptoms.which may re-
quire treatment. ! 

The Board concludesltha~ there is not sufficient medical 
evidence to support the finding that claimant's underlying con
dition was permanently wor~ened .. At best claimant had suffered 
a temporary exacerbation of his symptomatology and, according to 
Weller and Stupfel, this is not compensable. 
--- I 
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jury; therefore, under the recent rulings of the Oregon Court
of Appeals in Weller v. Union Carbide Corporation, 35 Or App 355,
and Stupfel v«  dward Hines'Lumber. Company, 35 Or App 457, the
Fund should not be responsible for any of the symptoms sufferedby claimant attributable tojthe manic-depressive condition.

The issue of responsibility for claimant's manic-depres
sive condition or the aggrayation of such condition is not a
plain, simple and uncomplicated raat-ter which can be determined
without medical evidence. Uris v. SCD, 247 Or 420.

The Board has before iit the opinions of three psychia
trists. Claimant's treating physician. Dr. Wilson, stated on
October 10, 1977 that he felt the claimant had a post-concus
sion syndrome and that the chief residual of that at the time
he re-examined him was periodic headaches. His headaches had
been controlled adequately with simple analgesics and did notappear to interfere 5Jl?iOUsiy With Claimant'5 W^rk functioning.
He also stated that it did appear to be an underlying manic-
depressive disorder which is a genetic condition which happened
to become apparent at this time. In itself, it was not related
to the industrial accident but probably commenced complicating
his progress in the spring of 1977., It is not atypical for the
manifestations of manic-depressive disorder to become apparent
in the late 20's or early 30's for many people. Dr, Wilson
stated he did not believe the industrial accident itself played
any major role in activating it based upon the present under
standing of that condition.!

tDr. Parvaresh stated^ that manic-depressive psychosis is
biochemically produced and,in large numbers of patients, there
is no truly precipitating factor that can reasonably, be attri
buted as causation of the illness.

The only medical evidence supporting a connection between
claimant’s industrial injury and the developement of symptoms
from his manic-depressive condition is contained in the report
from Dr. Carter dated February 20, 1978 . Nov/here in this report
is there a statement that the injury materially and permanently
worsened the underlying condition; all Dr. Carter states is
that there is a possibility of future symptoms' which may re
quire treatment.

The Board concludes I that there is not sufficient medicalevidence to support the finding that claimant's underlying con
dition was permanently worsened.. At best claimant had suffered
a temporary exacerbation of his symptomatology and, according to
Weller and Stupfel, this is not compensable.
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reopect to thg clJimJnt'g ~~~~~t of permanent Jlsabl1-
i ty resulting from the industrial injury, the Board does find (i) 
the medical evidence is sufficient to establish that claimant has 
headaches so severe that it impairs his ability to work and, 
therefore, he has lost a c~rtain portion of his wage earning 
capacity as a result of the headaches which are directly attri-
butable to the industrial injury. To adequately compensate 
claimant for· this loss of earning capacity, the Board agrees 
with the Referee that he should be awarded compensation equal 
to. 48° for 15% of the maximum for unscheduled head disability. 

The Fund's denial of claimant's manic-depressive con
dition was proper, therefore, the Fund should not be required 
to pay claimant's attorney's fee, however, he is entitled to 
a reasonable attorney's fee equal to 25% of the compensation 
granted by the Referee for unscheduled head disability. 

ORDER 

The order of the Referee, dated July 10, 1978, amended 
on August 1, 1978 and August 23, 1978, is modified to the 
extent that claimant is entitled to receive compensation equal 
to 48° of a maximum of 320° for 15% unscheduled head disability 
and claimant's attorney is awarded as a reasonable attorney's 
fee for obtaining this compensation for claimant the sum etjual 
to 25% thereof, payable out of said compensation as paid, not .ii:\ 
to exceed $3,000. W' 

In all other respects the order of the Referee is reversed. 

WCB CASE NO. 77-7848 

STEVER. PHILIPS, CLAIMANT 
Robertson & Hilts, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Request for Review by the SAIF 

Reviewed by Board Members Wilson and Phillips. 

The State Accident Insurance Fund seeks Board review of
the Referee's order which granted-claimant compensation equal to. 
75° for 50% loss function of the left leg. 

Claimant suffered a compensable left knee injury on July 
1, 1976 while working as a fishtail sawyer. Dr. Wilson diag
nosed a contusion and sprain type injury to the left knee and 
noted that claimant had had a lateral meniscectomy three years prior 

-566- -

With respect to th@ claimant's esjtsnt of permanent (5isabil'ity resulting from the industrial injury, the Board does find
the medical evidence is sufficient to establish that claimant has
headaches so severe that it impairs his ability to work and,
therefore, he has lost a certain portion of his wage earning
capacity as a result of the headaches which are directly attri
butable to the industrial injury. To adequately compensate
claimant for' this loss of earning capacity, the Board agrees
with the Referee that he should be awarded compensation equal
to. 48° for 15% of the maximum for unscheduled head disability.

The Fund's denial of claimant's manic-depressive con
dition v;as proper, therefore, the Fund should not be required
to pay claimant's attorney -s'fee, however, he is entitled to
a reasonable attorney's fee equal to 25% of the compensation
granted by the Referee for unscheduled head disability,

ORD R
The order of the Referee, dated July 10, 1978, amended

on August 1, 1978 and August 23, 1978, is modified to tlie
extent that claimant is entitled to receive compensation equal
to 48° of a maximum of 320° for 15% unscheduled head disability
and claimant's attorney is awarded as a reasonable attorney's
fee for obtaining this compensation for claimant the sum equal
to 25% thereof, payable out of said compensation as paid, not
to exceed $3,000.

In all other respects the order of the Referee is reversed.

MARCH 15, 1979WCB CAS NO. 77-7848
ST V R. PHILIPS, CLAIMANT
Robertson & Hilts, Claimant's Attys,
SAIF, Legal Services, Defense Atty.
Request for Review by the SAIF

Reviewed by Board Members Wilson' and Phillips.
The State Accident Insurance Fund seeks Board review of

the Referee's order which granted claimant compensation equal to.
75° for 50% loss function of the left leg.

Claimant suffered a compensable left knee injury on July
1, 1976 while working as a fishtail sawyer. Dr. Wilson diag
nosed a contusion and sprain type injury to the left knee and
noted that claimant had had a lateral meniscectomy three years prior

-566-
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to this injury. Claimant has had no further problems with his knee 
until the industrial injury ;of July 1, 1976. On August 18, 1976 
Dr. Matthews prescribed an elastic knee cage with hinged side-

r 

bars. 1 

On November 17, 1976 1Dr. Slocum recommended medial and 
lateral reconstructi ve procedures. In his February 7, 19 77 ·re
port he~ inc"iicated that clai1~ant did not- wish to have surgery and 

hQ would prob~bly have to hrive vocational reh~bilit~t1on Ln 9,~~~ 
to find a job he could perfdrm. 

I 

I 
A Determination Order dated December 6, 1977 granted claim-

ant compensation equal to 7 .: 5 ° for 5% loss of function of the 
left leg. On February 27, 1978 Dr. Slocum stated that claimant 
would probably have a disab~lity of around 30-40% of the knee 
after surgery because of the degenerative changes in the knee 
joint resulting from his li~amentous instability. 

Claimant testified that numerous activities increased his 
knee problems. On several ~ccasions his knee has given out 
and he has fallen. He has l~ad t.o give up some sports activities 
that he used to enjoy before the industrial injury .. He is cur
·rently employed as a car salesman and feels that he can no 
longer do manual labor. [ 

The Referee found 
the left knee. He found 
and felt he was entitled 
loss of the left leg. 

ciaimant had a severe impairment in 
c+aimant's testimony to be credible 
to compensation equal to 75° for 50% 

' 

The Board, after de:novo reviewr finds that Dr. Slocum's 
reports indicate that clai~ant's disability would be less 
severe if he underwent thejrecornrnended surgery. Claimant, 
apparently because 100% improvement could not be guarenteed 
after surgery, declined to have it. 

The Board concludes that claimant would be adequately 
compensated for the loss of function of his left knee injury 
with an award equal to 60°;for 40% loss. 

I 
I 
ORDER 
' 

The order of the Reteree, dated April 17, 1978, is modi-
fied. I 

Claimant is hereby kranted compensation equal to 60° 
for 40% loss of function of the left leg. This award is in 
lieu of that granted by th~ Referee's order which, in all 
other respects, is affirmed. 
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to thisj injury. Claimant has had no further problems with his knee
until the industrial injury |of July 1, 1976. On August 18, 1976
Dr. Matthews prescribed an elastic knee cage with hinged side-
bars.

O

On November 17, 1976 'Dr. Slocum recommended medial and
lateral reconstructive procedures. In his February 7, 1977 -re
port he indi.cated that claimant did not- wish to have surgery and
hQ would probably have to hhve vocational rehabilitation in order
to find a job he could perform.

A Determination Order dated December 6, 1977 granted claim
ant compensation equal to 7.5° for 5% loss of function of the
left leg. On February 27, 1978 Dr. Slocum stated that claimant
would probably have a disability of around 30-40% of the knee
after surgery because of the degenerative changes in the knee
joint resulting.from his ligamentous instability.

Claimant testified that numerous activities increased his
knee problems. On several occasions his knee has given out
and he has fallen. He has had to give up some sports activities
that he used to enjoy before the industrial injury.. He is cur
rently employed as a car salesm.an and feels that he can no
longer' do manual labor.

The Referee found claimant had a severe impairment in
the left knee. He found claimant's testimony to be credible
and felt he was entitled to compensation equal to 75° for 50%
loss of the left leg.

The Board, after de;novo review, finds that Dr. Slocum's
reports indicate that claimant's disability would be less
severe if he underv/ent the| recomrtiended surgery. Claimant,
apparently because 100% improvement could not be guaranteed
after surgery, declined to have it.

The Board concludes
compensated for the loss o
with an award equal to 60°

that claimant would be adequately
' function of his left knee injury

’ for 40% loss.
ORD R

fied.
The order of the Referee, dated April 17, 1978, is modi-

Claimant is hereby granted compensation equal to 60°
for 40% loss of function of the left leg. This award is in
lieu of that granted by the Referee's order which, in all
other respects, is affirmed.

-567-
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CASE NO. 76-6457 

JESSIE L. BUCHANAN, CLAIMANT 
Pozzi, Wilson, Atchison, Kahn & O'Leary, 

Claimant's Attys. 
A. Thomas Cavanaugh, Defense Atty. 
Request for Review by Claimant 

MARCH 19, 1979 

Reviewed by Board Membe:rs Wilson and Mccallister. 

Claimant seeks Board review of the Referee 1 s order 
which affirmed the November 12, 1976 Determination Order 
whereby he was granted compensation for time loss only. 

The Board,· after de nova review, affirms and adopts 
the Opinion and Order of the Referee, a copy of which is 
attached hereto and, by this reference, is made i part hereof. 

ORDER 

The order of the Referee, dated October 19, 1978, is 
aff irrned. 

WCB CASE NO. 78-2131 

JAMES G. DUNLL\P, CLAIMANT 
Pozzi, lvilson, Atchison, Kahn & O'Leary 

Claimant's Attys. 
Jones, Lang~ Klein, Wolf & Smith 

Defense Attys. 
Order 

MARCI! 19, 1979 

On February 26, 1979 claimant, by and through his attor
ney, filed a motion for receipt by the Board of supplemental. 
evidence, a supporting affidavit and his brief on review. 

The motio~ requested certain documents be received as 
part of ~he record or, in the alternative, requested that the 
claim be remanded to the Referee for reconsideration of these 
documents and upon remand that the claim be heard in tandem 
with WCB Case No. 78-9311. 

On March 5, 1979 the employer, by and through its attor
.·neys, advised the Board that it objected to the dlaimant's mo
tion to supplement the record with additional evidence, stating 
that disability is to be determined as of the time of the hear-

· -568-

• J SSI L. BUCHANAN, CLAIMANT
Pozzi, Wilson, Atchison, Kahn & O'Leary,
Claimant's Attys.

A. Thomas Cavanaugh, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Wilson and McCallister.
Claimant seeks Board review of the Referee's order

which affirmed the NovemlDer 12 , 19 76 Determination Order
v/hereby he was granted compensation for time loss only.

The Board,' after de novo review, affirms and adopts
the Opinion and Order of the Referee, a copy of which is
attached hereto and, by this reference, is made a part hereof-

ORD R
The order of the Referee, dated October 19, 1978, is

affirmed.

WCB CAS NO. 76-6457 MARCH 19, 1979 ■ m

MARCH 19, 1979WCB CAS NO. 78-2431
JAM S G. DUNLAP, CLAIMANT
Pozzi, Wilson, Atchison, Kahn & O'Leary

Claimant's Attys.
Jones, Lang, Klein, Wolf & Smith

Defense Attys.
Order

On February 26, 1979 claimant, by and through his attor
ney, filed a motion for receipt by the Board of supplemental,
evidence, a supporting affidavit and his brief on reviev;.

The motion requested certain documents be-received as
part of the record or, in the alternative, requested that the
claim be remanded to the Referee for reconsideration of these
documents and upon remand that the claim be heard in tandem
with WCB Case No. 78-9311.

On March 5, 1979 the employer, by and through its attor
neys, advised the Board that it objected to the claimant's mo
tion to supplement the record with additional evidence, stating
that disability is to be determined as of the time of the hear-

568-
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ing and the cialm of aggfA~~~ion ghculd ~lso be determtnfl~ ~t 
• I 

the time of the hearing. It contended that claimant was at-
tempting to offer additional evidence after the fact and there-

• I 

fore it should not be allow~d. 
' I 
I 

The Board, after reading the affidavit which supported 
claimant 1 s motion, concludes that all bf the material to which 
the motion and affidavit reter relate to conditions and events 
which were subsequent to thk date of the hearing. Although 
such evidence might be adequate for a future claim of aggrava-

tion, it is not admissible ~s evidence for lhe heaii"g which 
. has already been held and, therefore, the claimant's motion 

should be denied. I 

I 
B~cause the motion ·was not received until February 26, 

1979 (the claimant/app~llant 1 s brief was also filed on that 
date) and the final date fdr the filina of all btiefs was set 

. I J . 

for March 9, 1979, the Board concludes that the final date for 
the filing of briefs should be extended to April 2, 1979. 

I 
I 

IT IS SO ORDERED. / 

I 
SAIF CLAIM NO. HC 52208 Ml\.RCH 19, 1979 

ROBERT E. HEWITT, CLAIMANTi 
I 

~AIF, LGgal SGrviCQS, D@fense Atty, 
Own Motion Order 1 

I 
· Claimant suffered a compensable injury to his right 

eye on December 13, 1966. iThe claim was accepted and closed 
and claimant~s aggravation !rights hav~ expire~. _ 

On January 19, 1979 1Dr. Paul J. Robinson advised the Fund 
that he had examined claimant whose visual acuity of his right 
eye over' the past several iears had gradually diminished to a 
point of optimum correction of 20/40 to 20/60 and was accompan
ied by monocular diplopia necause of the irregular nature of 
the cataract of the right ~ye. · 

b , i h Dr. Ro 1nson recorunended that t e cataract be removed and 
reauested authorization. i 

' I . 
On March 7, 1979 the Pund forwarded the request made by 

Dr. Robinson to the Board, lstating that it would not oppose 
r~oper:iing of the claim under the Board's own motion jurisdic
·tion if the Board felt the medical opinion expressed by Dr. 
Robinson justified it. 

-569-

ing and the claim o£ aggravation ShCUld SlSO b& dCtCridinS'il
the time of the hearing. It contended that claimant was at
tempting to offer additional evidence after the fact and there
fore it should not be allowed.

The Board, after reading the affidavit which supported
claimant's motion, concludes that all of the material to which
the motion and affidavit refer relate to conditions and events
which were subsequent to the date of the hearing. Although
such evidence might be adequate for a future claim of aggrava
tion, it is not admissible as evidence for the hearth^ Uhicll
has already been held and, therefore, the claimant's motion
should be denied. 1

Because the motion
1979 (the claimant/appellan
date) and the final date fo'r

was not received until February 26,
s brief was also filed on that
the filing of all briefs v;as set

for March 9, 1979, the Board concludes that the final date for
the filing of briefs should be extended to April 2, 1979.

IT IS SO ORD R D.

SAIF CLAIM NO. HC 52208 MARCH 19, 1979
ROB RT  . H V7ITT, CLAIMANT
£AIF, Logal Sorvices, Defense Attyi
Own Motion Order I

' Claimant suffered a compensable injury to his right
eye on December 13, 1966. jThe claim was accepted and closed
and claimant'.s aggravation jrights have expired.

" On January 19, 1979.jDr. Paul J. Robinson advised the Fund
that he had examined claimant whose visual acuity of his right
eye over the past several years had gradually diminished to a
point of optimum correction of 20/40 to 20/60 and was accompan
ied by monocular diplopia because of the irregular nature of
the cataract of the right eye.

Dr. Robinson recommended that the cataract be removed and
requested authorization.

On March 7, 1979 the Fund forwarded the request made byDr. Robinson to the Board, I stating that it would not oppose
reopening of the claim under the Board's own motion jurisdic
tion if the Board felt the
Robinson justified it.

mtedical opinion expressed by Dr.
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Board finds that, based upon Dr. Robinson's report, 
claimant's present concJ.i tion represents a residual of his 1966 ii} 
industrial injury and a worsening since the claim was last 
closed. 

ORDER 

Cl~imant's claim for an industrial injury sustained on 
December 13, 1966 designated as HC 52208 is hereby remanded to 
the State Accident Insurance Fund to be accepted and for the 
payment of compensation, commencing on the date claimant was 
h9~P.~t~l~8ed for the surg~ry r~oommQndQd by Dr. R~htnson and 
until his claim is closed pursuant to the provisions of ORS 
656.278. 

SAIF CLAIM NO. RC 243268-

JORN R. J£NNINGg, ~LAIMANT 
SAIF, Legal Services, Defense Atty. 
Own Motion Determination 

MARCH 19, 1979 

In May 1979 claimant was sent Form 438-100, Report 
of Gross Annual Income. Three requests were made to claim
ant that he complete the form and return it; all have ap
parently been ignored. 

On January 18, 1979 the Fund requested that claimant 
be examined by an orthopedist in order to provide it with 
a current medical report concerning the April 30, 1970 in
jury. No answer was received from the claimant. 

The Fund indicates that all checks mailed to the same 
address have been cashed by the claimant, however, the Eval
uation Division of the Workers' Compensation Department notes 
that all its mail sent to claimant has been returned as un
claimed. Th~ F~n~ ~~~ reque5ted that some action b@ takGn 
to obtain the claimant's cooperation. 

OAR 438-24-020(2) states: 

Failure to submit a Report of Gross Annual 
Income or submission of a false, incomplete 
or inaccurate report may result in an inves
tigation of the worker's activities and sus
pension of benefits. • • • " 

-570-

The Board finds that, based upon Dr. Robinson's. report,
claimant's present condition represents a residual of his 1966
industrial injury and a worsening since the claim was last
closed.

t ORD R
Claimant's claim for an industrial injury sustained on

December 13, 1966 designated as HC 52208 is hereby remanded to
the State Accident Insurance Fund to be accepted and for the
payment of compensation, commencing on the date claimant was
h95pj.teliSGfl for the surge-ry reGoiraiQndQd by Dr. Robihson and
until his claim is closed pursuant to the provisions of ORS
656.278.

SAIF CLAIM NO. RC 243268 MARCH 19, 1979

JOHN R. JENNINGS, GLAimantSAIF, Legal Services, Defense Atty.
Own Motion Determination

In May 1979 claimant was sent Form 438-100, Report
of Gross Annual Income. Three requests were made to claim
ant that he complete the form and return it; all have ap
parently been ignored.

On January 18, 1979 the Fund requested that claimant
be examined by an orthopedist in order to provide it with
a current medical report concerning the April 30, 1970 in
jury. No answer was received from the claimant.

The Fund indicates that all checks mailed to the same
address have been cashed by the claimant, however, the  val
uation Division of the Workers' Compensation Department notes
that all its mail sent to claimant has been returned as un-
claimed. The Fynij bds rsquGatGd that some action be taken
to obtain the claimant's cooperation.

OAR 438-24-020(2) states:
Failure to submit a Report of Gross Annual
Income or submission of a false, incomplete
or inaccurate report may result in an inves
tigation of the worker's activities and sus
pension of benefits. ..."

-570-
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I 

The Evaluation Division recommends that claimant's benefits 
be suspended, based on th~ dif~ctives in this rule, .until 
claimant requests a heari~g under the p,9visions of OAR 438·-
24-03� (2) and (3) whic~ st~~~s: 

"(2) The Board shall consider available evi
dence and shall iskue an order if a reduction 
cir suspension of benefits is determined ap-
propriate. · 1 . · 

"(3) Upon receipt~£ a Board order, the 
claimant has 30 da~rs to request a hearing" 
(Emphasis added) . : 

The Board concurs· in this recommendation. 

I ORDER 
l 

Claimant's benefits for permanent total disability 
are hereby suspended as o~ the date of this order under 
the directives in OAR 438~24-020(2) and OAR 438-24-030(2) 
and (3). 

WCB CASE NO. 77-7238 

I 
BARBARA LAMBERSON, CLAIMANT 
Pozzi, Wilson, Atchison, Kahn & O'Leary 

Claimant's A ttys. I 
Gearin, Landis & Aebi, Defepse Attys. 
Order 

MARCH 19, 1979 

On February 26, 1979 the Board received from claimant, 
by and through her. attorneys, a motion to supplement the 
record in the above entitled matter by including the letter 
of Dr. Francis P. Nash, dated January 23, 1979, and the six 
pages of attachments. Thejmotion stated that said report 
was not available at the time of the hearing. The motion 
was supported by an affida~it from claimant's attorney. 

I 
On March 7, 1979 the Board received from the employer, 

I by and through its attorneys, a memorandum in opposition to 
claimant 1 s'motion. ' 

The Board, after giting full consideration to the motion 
and the supporting affidavit and to-the employer's memorandum 
in opposition thereto, conbludes that the evidence which 
claimant reouests the Board to receive in the record was in 
exis~ence at the time of the hearing;· the medical reports 

-571-

The  valuation Division recoininends that claimant's benefits
be suspended, based on the directives in this rule, -until
claimant requests a hearing under the prpvisions of oar 438'
24-030 (2) and (3) which ct-hzeB:

"(2) The Board shall consider available evi
dence and shall issue an order if a reduction
or suspension of benefits is determined appropriate. 'I
"(3) Upon receipt of a Board order, the
^aimant has 30 days to request a hearing"
( mphasis added).
The Board' concurs' in this recommendation.

! ORD R

Claimant's benefits for permanent total disabilityare hereby suspended as o|f the date of this order under
the directives in OAR 438-24-020(2) and OAR 438-24-030(2)
an(3 (3).

WCB CAS NO. 77-7238 MARCH 19, 1979
BARBARA LAMB RSON, CLAIMANT'
Pozzi, Wilson, Atchison, Kahn & O'LearyClaimant's Attys.
Gearin, Landis & Aebi, Defense Attys.Order

On February 26, 1979 the Board received from claimant,
by and through her, attorneys, a m.otion to supplement the
record in the above entitled matter by including the letter
of Dr. Francis P. Nash, dated January 23, 1979, and the sixpages of attachments. The|motion stated that said report
was not available at the time of the hearing. The motion
was supported by an affidavit from claimant's attorney.

On March 7, 1979 the Board received from the employer,
by and through its attorneys, a memorandum in opposition to
claimant's'motion. ;

The Board, after giying full consideration to the motion
and the supporting affidavit and to-the employer's memorandum
in opposition thereto, concludes that the evidence which
claimant requests the Board to receive in the record was in
existence at the time of the hearing; the medical reports

-571-
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which Dr. Nash based his diagnosis were, in fact, ad
mitted into evidence and.are a part of the record on review. 

The Boa~~ ,99n~lij~~~ that the motion to suppl@m@nt thg 
record made by claimant, by and through his attorneys, should 
be denied. If, because of this ruling, either party feels it 
needs additional time within which to file its briefs the Board 
will entertain a request from eithsr party for an extension of 
time if said request is made in ac~9rdance with the rules of 
the Board. · 

IT IS SO ORDEPED. 

WCB CASE NO. 77-7988 

SAN JUANITA LOPEZ, CLAIMANT 
Fredrickson, Weisensee, Barton & Cox, 

Claimant's Attys. 
Jones, Lang, ·Klein, Wolf & Smith, 

Emproyer's Attys. 
Glen Mcclendon, Defense Atty. 
_Request for Review by EBI Co. 

MARCH 10, 1979 

Reviewed by Board Members Wilson and Phillips. 

The Employee Benefits Insurance Company requests Board 
r~view of the Referee's order which remanded claimant's claim 
for a left wrist injury to it for acceptance and payment of 
QOffil)QDQJ tion ~~ ~r6vid~d by law. ' it was also d:Lrected 'to 
pay half of the temporary total disability benefits and medical 

.expens~s to clai~ant until the claim is closed pursuant to 
ORS 656.~68. The denial of United.Pacific Reliance Insurance 
Company was affirmed. 

The Board, after de novo review, affirms and adopts the 
Opinion and Order of the Referee, as amended by a later order, 
a copy of which is attached hereto and, by this reference, is 
made a part hereof. 

ORDER 

The order of the Referee, dated August 1, 1978, as amended 
by an order of August 16, 1978, is affirmed. 

-572-
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upon which Dr. Nash based his diagnosis were, in fact, ad
mitted into evidence and are a part of the record on review.

The Board ,99ncluds5 that the motion to supplement therecord made by claimant, by and through his attorneys, should
be denied. If, because of this ruling, either party feels it
needs additional time within which to file its briefs the Board
will entertain a request from either party for an extension of
time if said request is made in accordance with the rules of
the Board.

m

IT IS SO ORD R D.

WCB CAS NO.,77-7988 MARCH 19, 1979
SAN JUANITA LOP Z, CLAIMANT
Fredrickson, Weisensee, Barton & Cox,
Claimant's Attys.

Jones, Lang, Klein, Wolf & Smith,
 mployer’s Attys.

Glen McClendon, Defense Atty.
Request for Review by  BI Co.

Reviewed by Board Members Wilson and Phillips.
The  mployee Benefits Insurance Company requests Board

review of the Referee’s order which remanded claimant’s claim
for a left wrist injury to it for acceptance and payment of
GOmpQnSJtion SS by law. It was also directed to
pay half of the temporary total disability benefits and medical
.expenses to claim.ant until the claim is closed pursuant to
OKS 636.'•<68. The denial of United Pacific Reliance Insurance
Company was affirmed.

The Board, after de novo review, affirms and adopts the
Opinion and Order of the Referee, as amended by a later order,
a copy of which is attached hereto and, by this reference, is
made a part hereof.

ORD R
The order of the Referee, dated August 1, 1978, as amended

by an order of August 16, 1978, is affirmed.

m

m

-572-
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WCB CASE NO. 77-5752 
I 
I 

DENISE LUNDY, CLAIMANT I 
Emmons, Kyle, Kropp & Kryger 

Claimant's Attys. I 
Keith D. Skelton, Defense Atty. 
Request for Review by Clairnint 

I 
I 

I 

MARCH 19, 1979 

Reviewed by Board Merilbers Wilson and Phillips. 
I 

Claimant seeks Board!review of the Referee's order 
wh{ch affi~M~d thG oJrriGr'§ d@nial of her claim, 

. I 
Claimant, then age 22, was working on the night shift, 

i.e., 11:00 p.m. to 7:00 p.m., when she began suffering a 
headache around midnight on;August 20, 1977 and at approximately 
4:00 a.m. she fainted. She:saw Dr. Peterson with complaints 
of a severe headache, stifflneck and hurt knee. He diagnosed 
cervical strain; the cause of the headache was unknown. Medi
cation and physical therapylwere prescribed by Dr. Peterson. 
On September 2, 1977 the carrier denied claimant's claim. 

I 
The Referee found claimant ·to be fully credible. He did 

not find any persuasive evidence to indicate claimant was 
caught when she fainted anal concluded that a cervical strain 
resulted from her fall to the cement floor. 

I 
I 

The Referee opined that claimant's fall was caused by a 
condition peculiar to herse 1lf rather than from her employment 
based on her history of fai~ting and blackout spells. In the 
case qf William A. Payne, wtB Case No. 69-1568, it was found 
that unexplained or idiopathic fainting to a floor level was 
not compensable. The Re fer:ee cone 1 uded the carrier's denial 
of claimant's claim should be affirmed. 

The Board, on de noJo review, agrees with the findings 
of the Referee. However, ~t bases its conclusion on the 
failure of claimant to meet her burden of proving a compen-. 
sable injury, i.e., she fa±led to rela~e-her disability to 
her work. J 

ORDER 

The order of the Referee, dated August 25, 1978, is af-
_firmed. · I 

I 

-573-
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m WCB CAS NO. 77-5752 MARCH 19, 1979
D NIS LUNDY, CLAIMANT
 mmons, Kyle, Kropp & KrygerClaimant's Attys. |
Keith D. Skelton, Defense Atty.
Request for Reviev/ by Claimant

Reviewed by Board Members Wilson and Phillips.
Claimant seeks Board|review of the Referee's order

which a££ii?med thQ oarriQr's denial of her clainii
Claimant, then age 22, was working on the night shift,

i.e., 11:00 p.m. to 7:00 p.m., when she began suffering aheadache aroimd midnight onjAugust 20, 1977 and at approximately
4:00 a.m. she fainted. She|saw Dr. Peterson with complaintsof a severe headache, stiffjneck and hurt knee. He diagnosed
cervical strain; the cause of the headache was unknown. Medi
cation and physical therapyjwere prescribed by Dr. Peterson.
On September 2, 1977 the carrier denied claimant's claim.

The Referee found claimant to be fully credible. He did
not find any persuasive evidence to indicate claimant was
caught when she fainted and| concluded that a cervical strain
resulted from her fall to the cement floor.

The Referee opined that claimant's fall was caused by a
condition peculiar to herself rather than from her employment
based on her history of fainting and blackout spells. In the
case of William A. Payne, WCB Case No. 69-1568, it was found
that unexplained or idiopathic fainting to a floor level was
not compensable. The Referge concluded the carrier's denial
of claimant's claim should be affirmed.

The Board, on de novo review, agrees with the findingsof the Referee. However, it bases its conclusion on the
failure of claimant to meet her burden of proving a compen- .
sable injury, i.e., she failed to relate her disability to
her work.

ORD R

firmed.
The order of the Referee, dated August 25, 1978, is af-
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CASE NO. 78-1816 

FLOY MULLINS, CLAIMANT 
David R. Vandenb~rg, Claimant's Atty. 
Mel Kost a, Defense Atty .. 
Request for Review by Claimant 

MARCH 19,, 1979 

Reviewed by Board Members Wilson and Mccallister. 

Claimant seeks Board review of the Referee's order 
which granted her penalties and attorney fees only. Claim
ant contends she has suffered some permanent partial dis
ability and should be compensated therefor. 

j 
I • 1, , 

The Board, after de novo reovew, affirms and adopts 
the Opinion and Order of the Referee,, a copy of which is at
tached hereto and, by this reference, is made a part hereof. 

·The Board feels that the Determination Order adequately com
pensated claimant for her permanent disability. 

ORDER 

The order of the Referee, dated September 8, 1978, is 
affirmed. 

WCB CASE NO. 78-5363 

MARY OSBORN, CLAIMANT 
Flaxel, Todd, & Nylander, Claimant's Attys. 
Paul Bocci, Defense Atty . 

. order of Dismissal 

MARCH 19, 1979 

Two requests for review, having been duly filed with 
the Workers' Compensation Board.in the above entitled mat
ter by the claimant and the employer, and said requests for 
review now having been withdrawn by both parties, 

IT IS THEREFORE ORDERED that the requests for review 
now pending before the Board are hereby 'dismissed and the 
order of the Referee is final by operation of law. 

-574-

-

FLOY MULLINS, CLAIMANT
David R, Vandenberg, Claimant's Atty.
Mel Kosta, Defense Atty.-
Request for Review-/ by Claimant

Reviewed by Board Members Wilson and McCallister.
Claimant seeks Board review of the Referee's order

which granted her penalties and attorney fees only. Claim
ant contends she has suffered some permanent partial dis
ability and should be compensated therefor.

' 1The Board, after de novo reovew, affirms and adopts
the Opinion and Order of the Refereev a copy of which is at
tached hereto and, by this reference, is made a part hereof.
The Board feels that the Determination Order adequately com
pensated claimant for her permanent disability.

ORD R
The order of the Referee, dated September 8, 1978, is

affirmed.

WCB CAS NO. 78-1816 MARCH 19, 1979

WCB CAS NO. 78-5363 MARCH 19, 1979
MARY OSBORN, CLAIMANT
Flaxel, Todd, & Nylander, Claimant's Attys.
Paul BOcci, Defense Atty.
Order of Dismissal

Two requests for review, having been duly filed with
the Workers' Compensation Board in the above entitled mat
ter by the claimant and the employer, and said requests for
review now having been withdrawn by both parties,

IT IS TH R FOR ORD R D that the requests for review
now pending before the Board are hereby dismissed and the
order of the Referee is final by operation of law.

m
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WCB CASE NO . ! 7 8-_6} 14 MARCH 19 , 19 7 9 

~tROLYN RRNTFROW, CLAIMANT I 
R. Ray Heysell, Clai~ant's tttv. 
SAIF, Legal Services, Defense Atty. 
stipulation and Order I 

' The parites stipulate as follows: 

(1) That on or about tay 15, 1978 Claimant filed a Form 
801 Report of Occupational injury or Disease alleging that she 
was lifting wood on January] 20, 1978 during the course of her 
employment and injured her back. The Employer thiough its 
Carrier denied the compensability of the claim on July 28, 1978. 
The case proceeded to heari~g and a hearing was held before 
Administrative Law Judge John F. Baker. The claim was found 
compensable by o·udqe Baker ~n an Opinion and Order dated Decem
ber 5, 1978. The State Accident Insurance Fund requested review 
of the Opinion and Order byl1 the Workers' Compensation Board on 
December 15, 1978. 

(2) That the Claiman~ contends that while liftirig wood 
on January 20, 1978 she injured her back. That the 'injury re.,. 
q uired medical care and ·triatment and time loss. 

: I 

(3), The Employer contbnas Claimant did not receive a 
back injury during the cour·se and scope of her employment with 
the Employer. That Claiman:t' s claim was filed outside o.f the 
time allowed by the applicable statutes and regulations. That 
if Claimant does suffer bac0k symptomatology it is due to pre
existing spondylolisthesis ~hich is unrelated to her employment. 
5@@ the report of Durrell T, Weinmanr M! o., dabed June 15, 
1978, attached hereto and niarked as Exhibit "A ... That if 
Claimant's employment did c'ontribute to her back symptomatology 
it only temporarily increa~ed her ·pain and did not alter or 
affect the underlying spondylolisthesis. 

(4) That-it appears Jo the.parties that a bona fide 
dispute exists as to the c~mpensability of the claim and that 
the matter should be settled by a lump sum payment of $7,500.00 
to Claimant plus the Workers' Compensation benefits already 
paid to or on behalf of Cldimant pursuant to thi~ claim. The 
monies shall be paid to Cl~imant by the State Accident Insur
ance F~nd under the provisions of ORS 656.289(4). That Claim
ant fully understands thatlsaid compromise is in full and final 
settlement. of any contentiqn that her claim is compensable and 
that she waives any and all aggravation rights. 

(5) That C~aimant agJeet to pay all medical billings from 
said settlement proceeds artd defend and hold the Employer and 
Carrier harmless. 

-575-

WCB CAS NO. 178-6.114 MARCH 19, 1979

#

CAROLYN RENTPROW, CLAINJ\NTR. Ray Heysell, Claimant's Atty..
SAIF, Legal Services, Defense Atty.
Stipulation and Order

The parites stipulate as follows:
(1) That on or about May 15, 1978 Claimant filed a Form801 Report of Occupational injury or Disease alleging that she

v;as lifting wood on January|20 , 1978 during the course of her
employment and injured her back. The  mployer through its
Carrier denied the compensability of the claim on July 28, 1978.
The case proceeded to hearing and a hearing was held before
Administrative Law Judge John F. Baker. The claim was found
compe2-}sable by Judge Baker in ajT Opinion and Order dated Decem
ber 5, 1978. The State Accident Insurance Fund requested review
of the Opinion and Order by the Workers' Compensation Board on
December 15, 1978.

(2) That the Claimant contends that while lifting wood
on January 20, 1978 she injured her back. That the injury re
quired medical care and treatment and time loss.

(3), The  mployer contends Claimant did not receive a
back injury during the course and scope of her employment w^ith
the  mployer. That Claimant's claim was filed outside of the
time allov.’ed by the applicable statutes and regulations. That
if Claimant does suffer back symptomatology it is due to pre
existing spondylolisthesis which is unrelated to her employment.
 ee the report of Darrell T. weinffiflOt ^-r dated June is,
1978, attached hereto and marked as  xhibit "A". That if
Claimant's employment did contribute to her back symptomatology
it only temporarily increased her ‘pain and did not alter or
affect the underlying spondylolisthesis.(4) That-it appears Jo the-parties that a bona fide

dispute exists as to the compensability of the claim and that
the matter should be settled by a lump sum payment of $7,500.00
to Claimant plus the tVorkers' Compensation benefits already
paid to or on behalf of Claimant pursuant to this claim. The
monies shall be paid to Claimant by the State Accident Insur
ance Fund under the provisions of ORS 656.289(4), That Claimant fully understands that [said compromise is in ful.l and final
settlement, of any contention that her claim is compensable and
that she waives any and all aggravation rights.

(5) That Claimant agrees to pay all miedical billings from
said settlement proceeds and defend and hold the  mployer and
Carrier harmless.
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Claimant's Request for Hearing, filed January 15, 
1979, shall be dismissed with prejudice. 

(7) The State Accident Insurance Fund shall dismiss 
their request for review of.the Opinion and Order. 

(8) Claimant's attorney shall be allowed $1875.00 
attorneys ~ees, plus costs and expenses ·in the amount of $25.26, 
for a total of $1900.26, said sum to be paid from said settle
ment proceeds. 

WCB CASE NO. 77-6756 

. RAY ROBBINS, CJj1.JM.ANT 
Fabre & Ehlers, Claimant's Attys. 
Jones, Lang., Klein, \volf · & Smith 

Defense Attys. 
Request for Review by Employer 
Cross-appealed by Claimant 

MARCH 19, 1979 

Reviewed by Board Members Wilson and Phillips. 

The employer seeks Board review of the Referee's 
order which fow1d claimant to be permanently and totally 
disabled. Claimant cross-appeals contending the effec
tive date of his award should be April 5, 1977, the date 
of the Second Determination Order, and not August 8, 1978, 
the date of the hearing. 

The Board affirms and adopts the findirigs of fact 
contained in the Opinion and Order of the Referee, a copy 
of which is attached hereto and, by th~s reference, is made 
a part hereof. After de nova review, the Board concurs 
in the concJ.usion made by the Referee that claimant is 
permanently and totally· disabled. However, the Board finds 
that based on all the medical evidence claimant was per
manently and totally disabled as of the date the April 5, 
1977 Determination Order was issued and would grant the 
award of permanent total ~isabilitj as of that date. 

ORDER 

The Referee's order, dated August 16, 1978, is modi
fied to the extent that the effective date for the commence
ment of claimant's pe:t..--manent total disability award is April 
5, 1977. The Referee's order, in all other respects, is af
firmed. 

-576-

(6) Claimant's Request for Hearing, filed January 15,
1979, shall be dismissed with prejudice.

(7) The State Accident Insurance Fund shall dismiss
their request for review of,the Opinion and Order.

(8) Claimant's attorney shall be allowed $1875.00
attorneys Tees, plus costs and expenses in the amount of $25.26,
for a total of $1900.26, said sum to be paid from said settle
ment proceeds.

V7CB CAS NO. 7 7-6756 MARCH 19, 1979
.RAY ROBBINS, CLAIMANT
Fabre &  hlers, Claimant's Attys.
Jones, Lang., Klein, Wolf's Smith

Defense Attys.
Request for Review by  mployer
Cross-appealed by Claimant

Reviewed by Board Members Wilson and Phillips 

The employer seeks Board review of the Referee's
order which found claimant to be permanently and totally
disabled. Claimant cross-appeals contending the effec
tive date of his award should be April 5, 1977, the date
of the Second Determination Order, and not August 8, 1978,
the date of the hearing.

The Board affirms and adopts the findings of fact
contained in the Opinion and Order of the Referee, a copy
of which is attached hereto and, by this reference, is made
a part hereof. After de novo review, the Board concurs
in the conclusion made by the Referee that claimant is
permanently and totally- disabled. However, the Board finds
that based on all the m.edical evidence claimant was per
manently and totally disabled as of the date the April 5,
1977 Determination Order was issued and would grant the
award of permanent total disability as of that date.

ORDER
The Referee's order, dated August 16, 1978, is modi

fied to the extent that the effective date for the commence
ment of claimant's permanent total disability award is April
5, 1977. The Referee's order, in all other respects, is af
firmed .
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att9rney is hereby granted a reasonable a· 
torney' s fee for his services '·in con;ec'tion with this Board 
review in the amount of ~~50, payable by the carrier. 

l 

' i 
WCB CASE NO. 77-7121 

i 
I 

RAYMONDE. ROGERS, CLAIMANT. 
Franklin, Bennett, Ofelt & 1Jolles 

Claimant's Attys. I 
Souther,' Spaulding, Kinsey~ Williamson & 

Schwabe, Defens.e A ttys. - · 
Request for Review by Employer 

I 

I 

MARCI-I 19, 1979 

Reviewed by Board Members Phillips and Mccallister. 
I 
I 

The employer seeks Board review of the Referee 1s order 
which granted claimant compensation for permanent total dis-

~bil!ty llQ of thQ dJtQ of tthQ h@~ring, April 17~ J.978, 
I - . 

I I 

The Board, after ae:novo review, affirms and adopts th 
findings of the Referee as set forth in his Opinion and Order 
a copy of which is attached hereto and, by this reference, is 

h I • 

made a part ereof. However, the Board concludes that claim-
ant is entitled to compensation for permanent total disabilit 
as of the date of the Detelmination Order, i.e., July 1, 1977 

' 
j 

0RDER 
i 
I 

Claimant is hereby granted compensation for permanent 
total disability effective1as of July 1, 1977, the date of 
the Determination Order. j 

Claimant's attorney! is hereby granted a reasonable at
tornev1s fee for his services in connection with this Board 
revie;.., in the amount of $250, payable by the carrier. 

I 

I 

wen CA.SE NO. 78-2677 MARCH 19, 1979 
I 

I 

WILBURT H. SLACK, CLAIMANT1 

Williams, Spooner, & Grave~, Claimant's Attys. 
SAIF, Legal Services, Defe½se Attys. 
Request for Review by the ~AIF 

-577--'-

Claimant's a^prney is hereby_^granted a_ reasonable a-
torney's fee for his services 'in connection with this Board
review in the amount of $350, payable by the carrier.

WCB CAS NO. 77-7121 MARCH 19, 1979

RAYMOND E ROGERS, CLAIMANT
Franklin, Bennett, Ofelt & 'Jolles

Claimant's Attys Souther,’Spaulding, Kinsey,I Williamson &
Schv/abe, Defense Attys •'

Request for Review by  mployer

Reviewed by Board Members Phillips and McCallister.
The employer seeks Board review of the Referee's order

which granted claimant compensation for permanent total dis-
sbilifey as of the datQ of tho hearing, April 17; 1978■

The Board, after de!novo review, affirms and adopts th
findings of the Referee as set forth in his Opinion and Order
a copy of which is attached hereto and, by this reference, is
made a part hereof. Hov;ever, the Board concludes that claim
ant is entitled to compensation for permanent total disabilit
as of the date of the Determination Order, i.e., July 1, 1977

Ol^ER
Claimant is hereby granted compensation for permanent

total disability effective!as of July 1, 1977, the date of
the Determination Order.

Claimant's attorney is hereby granted a reasonable at
torney's fee for his services in coiinection with this Board
review in the amount of $250, payable by the carrier.

WCB CAS NO. 78-2677 MARCH 19, 1979
WILBURT H. SLACK, CLAIMANT,
Williams, Spooner, & Graves, Claimant's Attys.
SAIF, Legal Services, Defense Attys.
Request for Review by the SAIF

577 ^- -
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by Board Members Wilson and Mccallister. 

The State Accident Insurance Fund seeks Board review 
of that portion of the Referee's order which granted claimant 
compensation equal to 240° for 75% unscheduled right shoulder 
disability. The Fund contends that the February 13, 1978 
D~f~PMi~Ali6n Order, whereby claimant was grantect compensa
tion for 20% disability, should be affirmed. 

Claimant, now age 61, suffered a compensable injury to 
his right shoulder, right arm, neck and back on July 21, 1976 
when the truck under which he was working fell off its jack 
stancl. He immediately saw Dr. Di Iaconi who diagnosed "l. 
Laceration left temporal scalp; 2; Left ear laceration; 3. 
Contusion left sternocleidomastoid; 4. Multiple abrasions 
right forearm; 5. contusion right anterior superior iliac 
spine. 

Claimant received treatment from several doctors in
cluding chiropractic manipulation. He returned to work, 
part time, in January 1977. On April 1, 1977 Dr. Lawton, an 
orthopedic physician, indicated that all of claimant's prob
lems which were related to the industrial injury had essen
tially resolved except for the right sh~ulder pain. Claim
ant probably suffered from a rotator cuff tear; surgery was 
not indicated at that time. Claimant indicated to Dr. Lawton 
on September 2, 1977 that he could not do more than four hours 
of work a day because of his shoulder condition. However, he 
was not willing to undergo surgery at that point in time as 
he was satisfied with his present condition. On October 14, 
1977 Dr. Lawton found claimant had full range of motion in the 
shoulder but slight weakness and typical painful arc. He 
considQrQd alairnant to b~ m~di~~lly gt~tio~~~Y ~ncl recommended 
he continue his exercises and vitamins~ 

On February 13, 1978 the claim was closed by a Determin
:1.tion Order. 

Claimant continued to see Dr. Lawton and, on April 26,: 
1978, Dr. Lawton indicated that physical therapy was the only 
)ther conservative measure that could help. The doctor 
strongly recommended surgery before claimant's condition got 
~orse but claimant refused. Dr. Lawton offered claimant 70-
30% chance of significant improvement with surgery but he 
remained adamant. 

Dr. Lawton indicated in his deposiiion that claimant had 
)een unable to work as a mechanic since February 1978. He 
3tated that if surgery was not performed claimant would con-

-578-

Reviewed by Board Members Wilson and HcCallister.
The State Accident Insurance Fund seeks Board review

of that portion of the Referee's order which granted claimant
compensation equal to 240® for 75% unscheduled right shoulder
disability. The Fund contends that the February 13, 1978

Order, whereby claimant was granted compensa
tion for 20% disability, should be affirmed 

Claimant, now age 61, suffered a compensable injury to
his right shoulder, right arm, neck and back on July 21, 1976
when the truck under which he was working fell off its jack
stand. He immediately saw Dr. Di laconi who diagnosed "1.•
Laceration left temporal scalp; 2; Left ear laceration; 3.
Contusion left sternocleidomastoid; 4. Multiple abrasions
right forearm; 5. contusion right anterior superior iliac
spine.

Claimant received treatment from several doctors in
cluding chiropractic manipulation. He returned to work,
part time, in January 1977. On April 1, 1977 Dr. Lawton, an
orthopedic physician, indicated that all of claimant's prob
lems which were related to the industrial injury had essen
tially resolved except for the right shoulder pain. Claim
ant probably suffered from a rotator cuff tear; surgery was
not indicated at that time. Claimant indicated to Dr. Lawton
on September 2, 1977 that he could not.do more than four hours
of work a day because of his shoulder condition. However, he
was not willing to undergo surgery at that point in time as
he was satisfied with his present condition. On October 14,
1977 Dr. Lawton found claimant had full range of motion in the
shoulder but slight weakness and typical painful arc. He
□onsidQrQd olairaant to be msdioally stationaj?y asd recommended
he continue his exercises and vitamins.

On February 13, 1978 the claim was closed by a Determin
ation Order.

Claimant continued to see Dr. Lawton and, on April 26,;
1978, Dr. Lawton indicated that physical therapy was the only
Dther conservative measure that could help. The doctor
strongly recommended surgery before claimant's condition got
vorse but claimant refused. Dr. Lawton offered claimant 70-
30% chance of significant improvement with surgery but he
remained adamant.

Dr. Lawton indicated in his deposition that claimant had
Deen unable to work as a mechanic since February 1978. He
stated that if surgery was not performed claimant would con-
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I 
I 

tinuc to have his present jymptoms and it was unlikely 
ever be able to work on an 'eigh~-hour-a-day basis. 

he would 

The Referee found t~at although claimant could not be forced 
to undergo surgery, he cou~d not be compensated by the Workers' 
Compensation A~t for his rJfusal. He found, after considering 
the pain, risk and inconven'ience involved, that claimant failed 
to establish that his refudal to undergo the recommended sur-
gery was reasonable. He al'so found that claimant had not proven 
that his condition had worsened since the award oranted bv the I ., -
Determination _Order·-----~ 

Based on claimant's iage, work experience, educ a ticn and 
training, the Referee found claimant waa unable to return to hi~ 
fotmer job and had severe ~imitations which precluded him from 
a large segment of the labor market although he still could per
form some types of light work. He granted claimant compensation 

-equal to 240° for 75% unsc~eduled right shoulder disability. 
' 

The Board, af~er de inovo review~ finds that there is an 
excellent chance that surgery would markedly improve claimant's 
right shoulder condition. lrt agrees with the Referee that 
claimant's refusal to undergo the recommended surgery is un-· 
reasonable but feels claim~nt has been excessively compensa
ted for his injury of July :21, 1976. It is impossible to 
determine what claimant colild do if he had the recommended 
surgery. 

I 
The Board concludes 1that an award equal to 128° for 40% 

is adequate to compensate ~im for his disability under the 
present circumstances. 

I ORDER 

The order of the Referee, dated September 18, 1978, is 
modified. I 

Claimant is hereby granted compensation equal to 128° 
for 40% unscheduled right shoulder ,disability. This award 
is in lieu of that grantediby the Referee's order which, in 
all other respects, is aff~rmed. 

I 
WCB CA~E NO. 78-2619 

I 

EDDIE C. THOMAS, CLAIMANT I 
John R. Sidman, Claimant 1 sfAtty. 
Tooze, Kerr, Peterson, Marshall & 

Shenker, Defense Attys. 
Order Denying Motion 

-579-

MARCH 19, 1979 

The Referee found that although claimant could not be forced
to undergo surgery, he could not be compensated by the Workers'
Compensation Act for his refusal. He found, after considering
the pain, risk and inconvenience involved, that claimant failed
to establish that his refusal to undergo the recommended sur
gery was reasonable. He also found that claimant had not proven
that his condition had worsened since the award granted by the
Determination .Order.__ _

Based on claimant's |age, work experience, education and
training, the Referee found claimant was unable to return to hisformer job and had severe limitations which precluded him from
a large segment of the labor market although he still could per
form some types of light work. He granted claimant compensation
equal to 240° for 75% unscheduled right shoulder disability.

The Board, after de jnovo review, finds that there is an

tinue to have his present symptoms and it was unlikely he would
ever be able to work on an eight-hour-a-day basis.

excellent chance that surgeryright shoulder condition. |lt
claimant's refusal to undergo
reasonable but feels claimant
ted for his injury of July :21,

would markedly improve claimant's
agrees with the Referee that
the recommended surgery is un-
has been excessively compensa-
1976. It is impossible to

determine
surgery.

what claimant could do if he had the recommended

The Board concludes ^that an award equal to 128° for 40'
is adequate to compensate him for his disability under the
present circumstances.

9

ORD R
The order of the Referee, dated September 18, 1978, is

modified.
Claimant is hereby granted compensation equal to 12

for 40% unscheduled right shoulder ,disability. This award
is in lieu of that granted: by the Referee's order which, in
all other respects, is affirmed.

WCB CAS NO. 78-2619 MARCH 19, 1979
 DDI C. THOMAS, CLAIMANT t
John R, Sidman, Claimant's IAtty
Tooze, Kerr, Peterson, Marshall &

Shenker, Defense Attys.
Order Denying Motion

-579-
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January 8, 1979 the Referee entered his.Opinion and Q_ 
Order in the above entitled matter .. On January 29, 1979 he • 
entered an order suspending the prior Opinion and Order and 
reopening the matter for the purpose of receiving the employer's 
written response to claimant's motion for reconsideration. 
This ord~r specifically stated that the matter would continue 
under the jurisdiction of the Hearings Division until further 
order. 

The ·carrier's response to claimant's motion for recon
sideration was received by the Referee and, on January 12, 1979, 
he entered his order which denied claimant's motion for recon
sideration, vacated and set aside his order dated January 29, 
1979 and reinstated his Opinion and Order dated January 8, 
1979. 

The _order dated February 12, 1979 specifically stated 
that the time in which to request review should commence upon 
the mailing date of that order. 

Both parties had 30 days from February 12, 1979 within 
which to request Board review of the Referee's Opinion and 
Order. Claimant requested Board review of the Opinion and 
Order on February 28, 1979, which was within the jQ days pro-
vlJ~J by slalute, lherelore, lhe empioyer 1s rnollon lo Jlsrnlss 
on the grounds that the request was not irntely must be denied. 

The' ruling of the Court in Chisholm v. State Accident 
Insurance Fund, 277 Or 51, does not apply in this case. 

There is nothing contained in the-Workers' Compensation 
Act which precludes the Referee from extending the time within 
which to request review while he entertains a motion to recon
sider a matter previously determined by him. This is common 
practice and insures that the Referee may take the necessary 
time to give proper reconsideration to his Opinion and Order 
upon request of either party without depriving said parties 
of their right to file a timely request for review after he 
has acted upon the request for reconsideration. 

· ORDER 

The· employer's motion to dismiss claimant's request for 
Board review of the above entitled matter is hereby denied. 

-580-

On January 8, 1979 the Referee entered his,Opinion and
Order in the above entitled matter. .On January 29, 1979 he
entered an order suspending the prior Opinion and Order and
reopening the matter for the purpose of receiving the employer's
written response to claimant's motion for reconsideration.
This order specifically stated that the matter would continue
under the jurisdiction of the Hearings Division until further
order.

The carrier's response to claimant's motion for recon
sideration was received by the Referee and, on January 12, 1979,
he entered his order which denied claimant's motion for recon
sideration, vacated and set aside his order dated January 29,
1979 and reinstated his Opinion and Order dated January 8,
1979.

The order dated February 12, 1979 specifically stated
that the time in which to request review should commence upon
the mailing date of that order.

Both parties had 30 days from February 12, 1979 within
which to request Board review of the Referee's Opinion and
Order. Claimant requested Board review of the Opinion and
Order on February 28, 1979, which was within the 30 days pro-
vi(3e{3 by statute, therefore, the employer's motion to dismiss
on the grounds that the request was not irately must be denied.

The ruling of the Court in Chisholm v. State Accident
Insurance Fund, 277 Or 51, does not apply in this case.

There is nothing contained in the Workers' Compensation
Act which precludes the Referee from extending the time within
which to request review while he entertains a motion to recon
sider a matter previously determined by him. This is common
practice and insures that the Referee may take the necessary
time to give proper reconsideration to his Opinion and Order
upon request of either party without depriving said parties
of their right to file a timely request for review after he
has acted upon the request for reconsideration.

■ ORD R
The' employer's motion to dismiss claimant's request for

Board review of the above entitled matter is hereby denied.

-580-
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NO. C 128954 MARCH 19, 1979 I : ··• , 
CHARLES J. VICKERS, CLAIMANT 

• - .... ~ .... ,,,,,.. I 

SAIF, Legal Services, Defense Atty. 
Own Motion Order' I 

I 
Claim~nt suffered a lc:ompensable injury_ to his· knee on 

May 10, 1968 when he fell Erom a t:-uck while working £or 
Erion Lumber Company. H;i.s [claim was accepted and closed and 
cla1mant's aggravation riglts have expired. 1 

On December 21, 1978 Dr. Graham advised the Fund that 
claimant's claim should be !opened. for treatment which he pro
posed, namely, a yalgus producing high tibial osteotorny. On 
February 15, 1979 the Fund !advised Dr. Graham that it would 
authorize the treatment proposed and asked to be advised througr 
periodic reports. · · I . 

On March 6, 1979 the claim was referred by the Fund to 
the Board inasmuch as clai~ant's aggravation rights had ex
pired. The Fund stated thcit if the enclosed medical reports 
were sufficient to justify la reopening it would not oppose it. 

The Board, having reviewed the letters and chart notes 
from Dr. Graham, conclude that there is substantial.medical 
evidence to justify the redpening of claimant's claim for the 
suggested surgery. 

ORDER 

Claimant's claim for an industrial injury sustained on 
May 10, 1968 while in the employ of Erion Lumber Company is· 
hereby r~manded to the Staie Accident Insurance Fund for accep-

• . I • • 

tance and for the payment qf compensat1.on,·as provided by law, 
commencing on the date claimant is hospitalized for the surgery 
suggested by Dr. Graham, arid until the claim is again closed 
pursuant to the provisions of ORS 656.278. 

WCB CASE NO. 78-857 

HELEN'?' V. YOCUM, CLAIMANT I : 
J. Britton Conroy, Claimant's Atty. 
Robert H. Fraser, Defense Atty .. 
Order Of Dismissal 

-581-

MARCH 19, 1979 

9

SAIF- CLAIM NO. C 128954 MARCH 19, 1979

CHARL S J. VICK RSCLAIMANT
SAIF, Legal Services, Defense Atty
Own Motion Order*

Claimant suffered a compensable injury^ to his’ knee on
May 10, 1968 when he fell f-rom a truck while working for rion Lumber Company. His jclaim was accepted and closed and
claimant's aggravation rights have expired.

On December 21, 1978 Dr. Graham advised the Fund thatclaimant's claim should.be |opened for treatment which he pro
posed, namely, a yalgus producing high tibial osteotomy. OnFebruary 15, 1979 the Fund jadvised Dr. Graham that it would
authorize the treatment proposed and asked to be advised througl:
periodic reports.

On March 6, 1979 the claim was referred by the Fund to
the Board inasmuch as claimant's aggravation rights had ex
pired. The Fund stated that if the enclosed medical reports
were sufficient to justify a reopening it would not oppose it.

The Board, having reviewed the letters and chart notes
from Dr. Graham, conclude .that there is substantial.medical
evidence to justify the reopening of claimant's claim for the
suggested surgery.

ORD R
Claimant's claim for an industrial injury sustained on

May 10, 1968 while in the employ of  rion Lumber Company is
hereby remanded to the State Accident Insurance Fund for accep
tance and for the payment of compensation,■as provided by law,
commencing on the date claimant is hospitalized for the surgery
suggested by Dr. Graham, and until the claim is again closed
pursuant to the provisions of ORS 656.278.

WCB CAS NO. ' 78-857 MARCH 19, 1979
H L NA V. YOCUM, CLAIMANT
J. Britton Conroy, Claimant's Atty.
Robert H. Fraser, Defense Atty.
Order Of Dismissal
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request for review, having been duly filed with the 
Workers' Compensation Board in the above entitled ma·tte·r by 
the claimant, and said request for r.f:i•;ie,J now having been with
drawn, 

IT IS THEREFORE ORDERED that the request for review now 
pending before the Board is hereby di~missed and the order of 
the Referee is final by operation of law. 

WCB CASE NO .. 7 7-~505 Fv'AR.CH 21, 1979 . 
In the Matter of the Compensation 

of the Beneficiaries of 
DERALD AIDl!STRONG, DECEASED 
Jack.E. Collier, Claimant's Atty. 
Souther, Spaulding, Kinsey, Williamson & · 

Schwabe, Defense Attys. 
Request for Review by Claimant 
Cross-appealed by Employer. 

· Revieweq.: by Board Members Wilson and Phillips. 
- ·=· - -

Cl~imant seeks Board ~eview 6f the ordcir of -~he Ref~ 
eree which directed the defendant-employer to pay the bene- 9 
ficiaries of Derald Armstrong (hereinafter referred to as 
deceased) 320° for 100% unscheduled disability and 172.8° 
loss of the left arm. 

Claimant, the widow of the deceased, contends that·at 
the time· of his death, the deceased ·was permanently· and;totally 
disabled as a result of an industrial injury. The defendent
employer contends that the Determination Order should be re
instated.· 

The deceased had sustained a compensable injury on 
January 20, 1976, diagnosed as contusion of the ribs. His 
family doctor referred him to·Dr.· Struckman, an orthopedic 
surgeon, who felt claimant h~d a degenerative arthritis of 
the lumba_r spine which ~ad received a trauma to it in the 
form of a low back strain • 

. The deceased was hospitalized and a herniated inter
vertebral- disc, L4-5 1 and degenerative disc disease of the 
lumbar spine was diagnosed.. Dr. Harris examined claimant on 
September 9, 1976 ·and made approximately the same diagnosis. 
The deceased r·eturned to work as a truck driver and worked 
from October to December ·1976. He left work because of in
creased symptoms and on January 18, 1977 Dr. Struckman per
formed a laminectomy. 

-582-

A request for review, having been duly filed with the
V-7orkers' Compensation Board in the above entitled matter by
the claimant, and said request for ri?.view now having been with
drawn,

IT IS TH R FOR ORD R D that the request for review now
pending before the Board is hereby dismissed and the order of
the Referee is final by operation of law.’

WCB CAS NO,. 77--4505
In the Matter of the Compensation

of the Beneficiaries of
D RALD ARJ'^STRONG, D C AS D
Jack  . Collier, Claimant's Atty.
Souther, Spaulding, Kinsey, VJilliamson S

Schwabe, Defense Attys.
Request for Review by Claimant
Cross-appealed by  mployer-

MARCH 21, 1979

Reviewed by Board Members Wilson and Phillips.
Claimant seeks Board review of the order of the Ref

eree which directed the defendant-employer to pay the bene
ficiaries of Deraid Armstrong (hereinafter referred to as
deceased) 320° for 100% unscheduled disability and 172.8°
loss of the left arm.

Claimant, the widow of the deceased, contends thatat
the time' of his death, the deceased was permanently and .totally
disabled as a result of an industrial injury. The defendent-
employer contends that the Determination Order should be re
instated.-

The deceased had sustained a compensable injury on
January 20, 1976, diagnosed as contusion of the ribs. His
family doctor referred him to'Dr. Struckman, an orthopedic
surgeon, who felt claimant had a degenerative arthritis of
the lumbar spine which had received a trauma to it in the
form of a low back strain.

.The deceased was hospitalized and a herniated inter
vertebral disc, L4-5, and degenerative disc disease of the
lumbar spine was diagnosed,. Dr. Harris examined claimant on
September 9, 1976 and made approximately the same diagnosis.
The deceased returned to work as a truck driver and worked
from October to December 1976. He left work because of in
creased symptoms and on January 18, 1977 Dr. Struckman per
formed a laminectomy.
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day following the surgery, the deceased had numb
ness and weakness of his ieft hand and he was examined by 
Dr. Stolzberg, a neurolog~st, who found evidence of a right 
parietal lobe lesion, the 1 most likely origin for this being 
a small cerebral infarct. 

The deceased continued to be medically treated by Dr. 
Struckman and Dr. Stolzbe~g, however, he started to notice 
some loss of hearing in h~s left ear and some loss of vision 
in his right eye. Dr. � ubcan, a specialist in coronary heart 
disease, performed a comp~ete heart catheterization which re
vealed severe coronary atherosclerotic heart disease. 

I . 
On June 1, 19 77 Dr

1
• Struckman found the deceased' s con-

dition medically stationa~y but he found that he still had· 
significant low back painl with some leg pain and it was impos
sible for him to return tb truck driving nor do any heavy lift
ing, bending nor prolonge~ sitting or stooping. He felt, be
cause of the deceased's a~e, the prognosis for retraining was 
very guarded and the dece~sed would have significant permanent 
disability. At that timel Dr. Struckman felt the deceased 
would be unable to returnl to work. . 

I 
On June 5, 1977 ~he deceased died as a result of a 

cardiac arrest. A deniall was issued by the carrier on the 
~Tounds that the death wals not the result of his industrial 
injury. This denial is nbt being contested. The issue is 
the extent of the decease~'s permanent dis~bility at the time 
of his .de a th . I . . 

Ten days after the deceased's death, Dr. Stolzberg 
stated that when he had s~en him on .June 3 he had still had 
severe weakness and clums 1iness of the left hand from the 
cerebral infarction and ~e believed he would have had a perman
ent dis~bility had he li~ed which would have been severe 
enough to preclude any employment involving the skilled use 
of his left hand. At thJ same time Dr. Duncan expressed his 
opinion that the decease& was medically stationary from the 
effect of his earlier_ st~oke when 6e suffered his cardiac 
arrest, but he deferred to Dr. ·stolzberg for an assessment 
of the deceased's perman~nt disabiiity resulting from the 
stroke. I · -

The Determination Order, dated September 26, 1977, 
granted the beneficiaried of the deceased 19.2° for 10% loss 
of the left arm and 176° for 55% unscheduled low back dis
ability. 

-:-583-'. 

m The day following the surgery, the deceased had numb
ness and weakness of his left hand and he was examined by
Dr. Stolzberg, a neurologist, who found evidence of a right
parietal lobe lesion, the
a small cerebral infarct.

most likely origin for this being

The deceased continued to be medically treated by Dr.
Struckman and Dr. Stolzberg, however, he started to notice
some loss of hearing in his left ear and some loss of vision
in his right eye. Dr. Duncan, a specialist in coronary heart
disease, performed a complete heart catheterization which re-
vealed severe coronary atherosclerotic heart disease.

On June 1, 1977 Dr. Struckman found the deceased's con
dition medically stationary but he found that he still hadsignificant low back paini with some leg pain and it v/as impos
sible for him to return to truck driving nor do any heavy lift
ing, bending nor prolonged sitting,or stooping. He felt, be
cause of the deceased's age, the prognosis for retraining was
very guarded and the dececised would have significant permanentdisability. At that tim.ej Dr. Struckman felt the deceased
would be unable to returnj to work.

On June 5, 1977 the deceased died as a result of a
v;as issued by the carrier on the

s not the result of his industrial
injury. This- denial is not being contested. The issue isthe extent of the decease|d's permanent disability at the time
of his death.

cardiac arrest A denial
grounds that the death wa

Ten days after the deceased's death. Dr. Stolzberg
stated that when he had seen him on .June 3 he had still hadsevere weakness and clumsliness of the left hand from the
cerebral infarction and h'e believed he would have had a perman
ent disability had he liV|ed which would have been severe
enough to preclude any employment involving the skilled use
of his left hand. At the same time Dr. Duncan expressed his
opinion that the deceased was medically stationary from the
effect of his earlier strjoke when he suffered his cardiac
arrest, but he deferred to Dr. 'Stolzberg for an assessment
of the deceased's permanent disability .resulting from the
stroke.

The Determination Order, dated September 26, 1977,
granted the beneficiaries of the deceased 19.2° for 10% loss
of the left arm and 176
ability.

for 55% unscheduled low back dis-
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June 7, 1978 .. Dr. Stolzberg stated that.the de
C@~§@d h8d logt most·of th@ function of his left arm ~s a 
result of the stroke and that he had not expected him to 
make much of a recovery had he lived. He doubted that the 
deceased could have returned to his usual occupation as 
truck driver inasmuch as he only had the use of one arm. 
He did not feel that the deceased could have been easily re
trained to another field. 

The Referee found that the deceased had been 50 years 
old at the time he died, he had had .a nin1':h grade education 
and had worked as a truck driver for the most part of his 
life. The testimony indicated that following the surgery 
and prior to the death the deceased lnd hctd difficulty with 
his left hand, his hearing was im~~ired and a film had come 
down over his lef't eye. Claimant stated that her husband 
had moved very slowly and was unable to add figures; he also 
had problems with his left leg and would have to sit or lie 
with the leg elevated and stretched out. 

The Referee found that the restriction which had been 
placed upon the deceased as a result of his industrial injury 
severely restricted his employability in the labor market as 
a whole. She did not find that claimant had presented evi
dence sufficient to meet her burd~~ of proving by a prepon
derance of the evidence that at th~ time of his death the 
deceased wo.s perma.nently precluded froni' e-in~r performing any 
work at a ~ainful and suitable occupation but she did find 
that the deceased had at tLe time 0£ his death disability 
greater than that. for which he had f1een awarded compensation 
by the Determination Order. 

The Referee, taking into consideration the deceased's 
inability to return to his lifetime occupation, his age and 
education, concluded thc1t he had sc1ffered a substantial im
pact on his earning capacity at the time of his death and that 
he had not been aclequa tely compensated therefor. She increased 
the award for the unscheduled disability from 55% to 100% and 
from 10% to gos:,· for the scheduled ctisablLl. ty. 

The Board, on de nova review, finds that the medical 
evidence supports claimant 1 s contention that her husband was 
permanently and totally disabled as a result of his indus
trial injury of January 20, 1976 at the time he died on June 
5, 1977. The Referee found that the deceased had suffered 
the maximum allowable by law for hi~ unicheduled disability 
and for all intents and purposes he· had completely lost use 
of his left arm. The deceased's treating physician was very 
sk~ptical about feasibiltiy of retraining deceased. There
fore, we have a man who was nearly· 50 years old and for the 
most part of his adult life had worked as a truck driver now, 
as a result of his industrial injury being unable to return 

-584-

On June 1, 1978..Dr. Stolzberg stated that the de-
ceased had lost most'of the function of his left arm as aresult of the stroke and that he had not expected him to
make much of a recovery had he lived. He doubted that the
deceased could have returned to his usual occupation as
truck driver inasmuch as he only had the use of one arm.
He did not feel that the deceased could have been easily re
trained to another field.

#

The Referee found that the deceased had been 50 years
old at the time he died, he had had .a ninth grade education
and had worked as a truck driver for the most part of his
life. The testimony indicated that following the surgery
and prior to the death the deceased had had difficulty v;ith
his left hand, his hearing v/as -impaired and a film had come
down over his left eye. Claimant stated that her husband
had moved very slowly and was unable to add figures; he also
had problems with his left leg and would have to sit or lie
with the leg elevated and stretched out.

The Referee found that the restriction which had been
placed upon the deceased as a result of his industrial injury
severely restricted his employabili.ty in the labor market as
a whole. She did not find that claimant had presented evi
dence sufficient to meet her burden of proving by a prepon
derance of the evidence that at the time of his death the
deceased was permanently precluded from' ever performing any
work at a gainful and suitable occupation but she did find
that the deceased had at tlie time of his death disability
greater than that-for which he had been awarded compensation
by the Determination Order.

The Referee, taking into consideration the deceased's
inability to return to his lifetime occupation, his age and
education, concluded that he had suffered a substantial im
pact on his eairning capacity at the time of his death and that
he had not been adequately compensated therefor. She increased
the award.for the unscheduled' disability from 55% to 100% and
fromi 10% to 90% for the scheduled disability.

The Board, on de novo review, finds that the medical
evidence supports claimant's contention that her husband was
permanently and totally disabled as a result of his indus
trial injury of January 20, 1976 at the time he died on June
5, 1977. The Referee found that the deceased had suffered
the maximum allowable by lav; for his unscheduled disability
and for all intents and purposes he- had completely lost use
of his left arm. The deceased's treating physician was very
skeptical about feasibiltiy of retraining deceased. There
fore, we have a man who was nearly 50 years old and for the
most part of his adult life had worked as a truck driver now,
as a result of his industrial injury being unable to return

%
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to his former occupation and considered as a very poor can
didate for retraining in a*~ fi~ld of work. Clearly th~s 
justifie~ a conclusion that 1the deceased would not have been 
able to return to any suit.-b.b1le and gainful employment on a 
reatilar basis at the time t~ died. Claimant's contention 
must be upheld. I : . 

ORDER 

I ! 
The order of the Referee, dated August 18, 1978, is 

modified �- 1 1 

Derald Armstrong, ~~~ deceased, was at the time of his 
death on June 5, 1977 permJn:ently and totally disabled and, 
therefore, his beneficiariesi are entitled to compensation as 
provided by law. The payrnenlts previously paid to the benefic
iaries pursuant to the Determination Order of September 26, 
1977 and·the Referee's ordetj of August 18, 197? shall be ap
plied upon the payments fa~ permanent total disability. 

Claimant's attornlJ is ~ranted as a reasonable attor
ney's fee for his serviqeslb~th before the Referee and at Board 
review a sum equal to. 25% 0£1 the, compensation granted the bene-· 
ficiaries payable out 9f sihc;h compensation, as paid, to a max-
imum of $3,000. ' 

SAIF CLAI°M NOj. HC. 179726 

I : 
JOHN E • BORST , CLAIMANT I i 
Pozzi, Wilson, Atchison, Kahh & O'Leary, 

Claimant's Attys. · :I , 
SAIF, Legal Services, Defense Atty. 
Own Motion Determination 

. ' 

MARCH 21 , 19 7 9 . 

.~laimant suffered a ~ompensable injury to his left foot 
on April 17, 1969 when he slipped on ·some grease and cauaht 
his foot between brac~s on~ :moving pile spotter. The claim 
was closed on August 10, 19?9 wit,h an award of compensation 
equal to 65° loss of the left foot. 

I 
Surgery was performed ,in.late :1975 to correct hammertoes 

and to remo"ve his overlappi:hg· little toe. He was granted an 
additio~al 4°.. .1 . : . ' 

By a stipulation of 0ecember 7,, 1977. claimant was granted 
an additional 47° for loss bf the: 1~£t foot,·making a total 
award of 116° for slightly bver 85% loss of function of the 
left foot. I ' · · 

-C:.Qc:;_ 

m to his former occupation and considered as a very poor can
didate for retraining in anyi field of work. Clearly this
justifies a conclusion that 'the deceased would not have been
able to return to any suitable and gainful employment on a
regular basis at the time he' died. Claimant's contention
must be upheld.

ORD R
The order of the Referee, dated August 18, 1978, is

modified. .
Deraid Armstrong, now deceased, was at the time of his

death on June 5, 1977 permanently and totally disabled and,
therefore, his beneficiaries| are entitled to compensation as
provided by law. The payments previously paid to the benefic
iaries pursuant to the Determination Order of September 26,
1977 and the Referee's order! of August 18, 1978 shall be ap
plied upon the payments for permanent total disability.

Claimant's attorney! is granted as a reasonable attor
ney's fee for his services|bpth before the Referee and at Board
review a sum equal to, 25% of| the^ compensation granted the bene--
ficiaries payable out of such compensation, as paid, to a max
imum of $3,000.

SAIF CLAIM NOI. HC. 179726 MARCH 21, 1979
JOHN  . BORST, CLAIf^NT j
Pozzi, Wilson, Atchison, Kahn & O'Leary,Claimant's Attys. |
SAIF, Legal Services, Defense Atty
Own Motion Determination

Claimant suffered a compensable injury to his left foot
on April 17, 1969 when he slipped on some grease and caught
his foot between braces on a :moving pile spotter. The claim
was closed on August 10, 1969 with an award of compensation
equal to 65° loss of the left foot.

Surgery was performed ,in.late 19 75 to correct hammertoes
and to remove his overlapping little toe. He was granted an
additional 4 °. .

By a stipulation of December 7, 1977, claimant was granted
an additional 47° for loss of the. left foot,'making a total
award of 116° for slightly over 85% loss of function of the
left foot.
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claim was voluntarily reopened by the Fund 
on August 15, 1978. Dr. Eilers, on July 19, 1978, indicated 
·that claimant had just taken a week off work because of pain 
in his foot. He indicated that claimant's original injury 
was quite severe and degenerative arthritis was resulting· 
therefrom. 

On January 18, 1979 the.Orthopaedi~ Consultants indicated 
that claimint's condition was stationary with the total loss of 
function of the left foot in the range of moderately severe. 
They recognized that claimant would tequire further treatment 
in the future and that his claim might have to be reopened 
later. 

On February 14,.19i9 the Fund requested a determination 
of claimant's present disability., The Evaluation Di vision of 
the Workers• Compensation Department recommended that claim
·ant be granted compensation for temporary total disability from 
July 10, 1978 through July 20, 1978 and temporary partial dis
ability from July 21, 1978 through July 30, 1978. It felt. 

6iaimant had been adequately compens~ted lbr hls permanenl par
tial disability. 

The Board concurs. 

ORDER 

Claimant is hereby granted compensation for temporary 
total disabilit, from Jul;r l0r 1978 .throu1h Jul;.7 ,20,r 1978 and 

temporary partial disability from July 21, 1978 through July 
JO, 1978. The evidence in the record indicates that claimant 
has already been paid this additional compensation. 

Claimant's attorney is hereby granted·as a reasonable 
attorney's fee for his services at Board review a sum equal· 
to 25% of the increased compensation granted by this order, . 
payable out of said compensation as paid, not to exceed $750. 

WCB CASE NO. 78-4131 

LILA COBB, CLAIMANT 
Carlotta Sorensen, Claimant's Atty. 
Keith D. Skelton, Defense Atty. 
,Request for Review by Claimant 
Cross-request by Employer 

MARCH 21, 1979 

Claimant's claim was volunta-rily reopened by the Fund
on August 15, 1978. Dr. Filers, on July 19, 1978, indicated
-that claimant had just taken a week off work because of pain
in his foot. He indicated that claimant's original injury
was quite severe and degenerative arthritis was resulting ‘
therefrom.

On January 18, 1979•the .Orthopaedic Consultants indicated
that claimant's condition was stationary with the total loss of
function of the left foot in the range of moderately severe.
They recognized that claimant would require further treatment
in the future and that his claim might have to be reopened
later.

On February 14, 1979 the Fund requested a determination
of claimant's present disability.. The  valuation Division of
the Workers' Compensation Department recommended that claim
ant be granted compensation for temporary total disability from
July 10, 1978 through July 20, 1978 and temporary partial dis
ability from July 21, 1978 through July. 30, 1978 . It felt,
claimant had been adequately compensated for his permanent par
tial disability.

The Board concurs.
ORD R

Claimant is hereby granted compensation for temporary
total disability from July 10, 1978 throu<jh July 20^^ 1978 and
temporary partial disability from July 21, 1978 through July,
3.0, 1978. The evidence in the record indicates that claimant
has already been paid this additional compensation.

Claimant's, attorney is hereby granted as a reasonable
attorney's fee,for his services at Board review a sum equal-
to 25% of the increased compensation granted by this order,
payable out of said compensation as paid, not to exceed $750.

WCB CAS NO. 78-4131 MARCH 21, 1979
LILA COBB, CLAIMANT
Carlotta Sorensen, Claimant's Atty.
Keith D. Skelton, Defense Atty.
Request for Review by Claimant
Cross-request by  mployer.



    

        
           
          

        
    

      
            
          

                  
 
         
          

           
           

            
       

                  

        

          
       

       
             

         
 

         
           

             
           
             
  

         
          

           
      

 
          

Reviewed by Hoard Members Wil:soh ancl McCalli~ler. 
I 

Claimant requests reVriew by the Board of the order 
of the Referee which granted ~an award of 52.5° for partial 
loss of the left hand. Claimant contends that this award 
is inadequate; the defendent,: on cross-appeal, contends the 
award is excessive. ~ : 

i 
Claimant, a 52-year-dld laborer, sustained a compen

sable injury·to her left hand on September 14, 1977 when she 
slipped and fell catching her hand on a moving belt. Claim
ant· sustained multiple cuts and a comminuted fracture of .. the 
proximal phalanx of the left !thumb. Surgery was subsequently 
performed. I 

I 

On January 12, 1978 Dr. Paluska reported claimant had 
considerable restriction of motion at the IP joint of the 
thumb but she had full extens1ion. The radial two fingers were 
slightly restricted but she had full extension of the MP and 
PIP joints with only 90° fle~ion _at the PIP joint level.. This 
restriction prevented claimarit from making·a completely closed 
fist.· Claimant also had abs~nce of sensation to pin prick 
testing on the radial border !of the thumb. 

- I 
I 

On November 17, 1977 !claimant was released to modified 
work. 

The May 23, 1978 Detdrmin~tion Order granted an award of 
30° for 20% loss of the left lhand ... I . 

I 

Claimant has returned to her regular occupation perform
ing the same duties as she performed at the time of the injury. 
Claimant testified that her duties adversely affect her left 
hand condition. 

The Referee found that claim~nt was entitled to an 
increased award as her left hand condition affects her on and 
off the job activities. She '.has loss· of grip of the left hand 
and is now unable to lift he~vy objects. The Referee granted 
her an award of 52.5° being an in'crea'se of 22.5° loss of the 
left hand. 

The Board, on de novd review,· finds that scheduled 
disability impairment is rate:a solely on the loss of function 
of a given member. Therefore, the Board finds that the award 
granted by the Determination 1Order was appropriate.-

ORDER · 

The order of the Refe'ree,'dated October 4, 1978, is 
reversed. 

-587_: 

« • Reviewed by Board Members Wilson And McCAlliStei:* 

Claimant requests reyiew by the Board of the order
of the Referee which granted [an award of 52.5° for partial
loss of the left hand. Claimant contends that this award
is inadequate? the defendent,[ on cross-appeal, contends the
award is excessive. "

Claimant, a 52-year-o[ld laborer, sustained a compen
sable injury’to her left hand on September 14 , 1977 when she
slipped and fell catching her hand on a moving belt. Claim
ant sustained multiple cuts and a comminuted fracture of^theproximal phalanx of the left jthumb. Surgery was subsequently
performed. .1

On January 12, 1978 Dr. Paluska reported claimant had
considerable restriction of motion at the IP joint of the
thumb but she had full extension. The radial two fingers were
slightly restricted but she had full extension of the MP and
PIP joints with only 90° flexion at the PIP joint level.. This
restriction prevented claimant from making-a completely closed
fist. Claimant also had absence of sensation to pin pricktesting on the radial border |of the thumb.

On November 17, 1977 iclaimant was released to modified
work.

The May -23, 1978 Determination Order granted an award of
30° for 20% loss of the left |hand.

Claimant has returned to her regular occupation perform
ing the same duties as she performed at the time of the injury.
Claimant testified that her duties adversely affect her left
hand condition.

The Referee found that claimant was entitled to an
increased award as her left hand condition affects her on and
off the job activities. She |has loss of grip of the left hand
and is now unable to lift heavy objects. The Referee granted
her an award of 52.5° being an increase of 22.5° loss of the
left hand.

The Board, on de novo review,' finds that scheduled
disability impairment is rated solely on the loss of function
of a given member. Therefore, the Board finds that the award
granted by the Determination Order was appropriate.

ORD R
The order of the Refebee,' dated October 4, 1978, is

reversed.

-587-
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Determination Order of May 23, 1978 is affirmed 
in its entirety. 

WCB CASE NO. 78-2605 MARCH 21, 1979 

GERALD COOPER, CLAIMANT 
Richardson, Murphy & Nelson, Claimant's Attys. 
Gearin, Landis & Aebi, Defense Attys. 
Request for Review by c1almant 

Reviewed by Board.Members Phillips and McCallister. 

Claimant requests review by the Board of the Referee's 
order which affirmed the Determination Order of March 28, 1978. 

Claimant, 61 years of age, has worked for Salem.Equipment 
for 25 years and has worked 20 years as a machinist. On June 10, 
1977 claimant sustained a back injury when he jumped three feet 
off the planer and slipped. 

Dr. Wilson diagnosed fracture of L4. Claimant was treated 
conservatively and given a Jewett back brace. 

On September 19, 1977 Dr. Boyd released claimant to modi- fl 
fied work with a 10-pound lifting limitation. On December 20 
Dr. Boyd released ciaimant to regular work but he was to wear 
the brace. 

On December 28, 1977 .Dr. Boyd reported claimant was not 
back to work due to the reluctance on the employer's part to 
let claimant resume lifting duties. Claimant's lifting restric
tions were 25-40 pounds and Dr. Boyd said with these restrictions 
claimant could be _fully employed. 

On January 16, 1978 claimant returned to his regular occu
pation and is presently making more money than he made at the time 
of the injury. 

Claimant has an eighth grade education with past working 
experience in grain elevators, farming, milk delivery, driving 
an apple truck,working in a concrete plant, working in a hop 
warehouse and mostly working as a machinist. 

The Referee found that the Determination Order's award 
of 20% was adequate. 

The Determination Order of May 23, 1978 is affirmed
in its entirety.

WCB CAS NO. 78-2605 MARCH 21, 1979
G RALD COOP R, CLAIMANT
Richardson, Murphy & Nelson, Claimant's Attys.
Gearin, Landis & Aebi, Defense Attys.
Request for Review by claimant

Reviewed by Board.Members Phillips and McCallister.
Claimant•requests review by the Board of the Referee's

order which affirmed the Determination Order of March 28, 1978.
Claimant, 61 years of age, has worked for Salem. quipment

for 25 years and has worked 20 years as a machinist. On June 10,
1977 claimant sustained a back injury when he jumped three feet
off the planer and slipped.

Dr. Wilson diagnosed fracture of L4. Claimant was treated
conservatively and given a Jewett back brace.

On September 19, 1977 Dr. Boyd released claimant to modi
fied work with a 10-pound lifting limitation. On December 20
Dr. Boyd released claimant to regular work but he was to wear
the brace.

m

On December 28, 1977 Dr. Boyd reported claimant was not
back to work due to the reluctance on the employer's part to
let claimant resume lifting duties. Claimant's lifting restric
tions were 25-40 pounds and Dr. Boyd said with these restrictions
claimant could be fully employed.

On January 16, 1978 claimant returned to his regular occu
pation and is presently making more money than he made at the time
of the injury.

Claimant has an eighth grade education with past working
experience in grain elevators, farming, milk delivery, driving
an apple truck,working in a concrete plant, working in a hop
warehouse and mostly working as a machinist.

The Referee found that the Determination Order's award
of 20% was adequate.
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Board, on de novo review, _finds that even_ though 
clQim~nt i~ gainfully employed· at.the present tim@ that his las£ 
of wage earning capacity in the general labor market has been 
materially affected. If.claimant's employer had not provided 
a place for him, his loss of:wage earning c~pacity would have 
been greater than that previ9usly awarded. 

fied. 

i 
I 

1 

ORDER ,, 

The order of the Referee, dated August 28, 1978, is modi-
1 

Claimant is hereby granted an award of 112° for 35% un
scheduled low back disabilit~. This award is in lieu of the 
award granted by the Refereels order which, in all other re-· 
spects, is affirmed. 1 

Claimant's.attorney is hereby granted as a reasonable 
attorney's fee for his services at Board review a sum equal to 
25% of the increased compens~tion granted by this order, payable 
out of said compensation as paid, not to exceed $3,000. 

I 

WCB CASE' NO. 76-7195 MARCH 21, 1979 

WILLIAM HARDAGE, CLAIM.A.NT 
Doblie, Bischoff & Murray, ciaimant's Attys .. 
Roger Warren, Defense Atty. 
Request for Review by Employer 

Reviewed by Board Members Wilson and Phillips. 

The employer requests review by the Board of the Ref
eree's order which granted claimant an award of 112° for 35% 
unscheduled disability, remanded claimant's claim for an eye 
condition to it for acceptance and for the payment of 10° for 
10% disability for left eye impairment and awarded claimant's 
attorney a fee of $350 for denial. 

Claimant was employed as a car loader for Roseburg Lum
ber Company and on June· 13, 1.974 was setting blocks for a lift 
truck when the stickers broke and a load of lumber fell on him. 
Claimant was hospitalized with a fracture of the proximal 
humerus, compression deformity of the anterior lip of L3, and 
transverse fractures through the mid-shaft of the left tibia 
and a hairline fracture of the proximal portion of the left 
fibula, and injured eye. · 

-589-

claimant is gainfully employed'at the present time that his loss
of wage earning capacity in the general labor market has been
materially affected. If claimant's employer had not provided
a place for him, his loss of.l wage earning capacity would have
been greater than that previously awarded.

• ■ ORD R '■

The Board, on de novp review, .finds that even, though

fied.
The order of the Referee, dated August 28, 1978, is modi-

Claimant is hereby granted an award of 112° for 35% un
scheduled low back disability. This award is in lieu of the
award granted by the Referee!s order which, in all other re-
spects, is affirmed.

Claimant's,attorney is hereby granted as a reasonable
attorney's fee for his services at Board review a sum equal to
25% of the increased compensation granted by this order, payable
out of said compensation as paid, not to exceed $3,000.

# WCB CAS ' NO. 76-7195
WILLIAM HARDAG , CLAIMANT • '
Doblie, Bischoff & Murray, claimant's Attys.
Roger Warren, Defense Atty.
Request for Review by  mployer

MARCH 21, 1979

Reviewed by Board Members Wilson and Phillips.
The employer requests review by the Board of the Ref

eree's order which granted claimant an award of 112° for 35%
unscheduled disability, remanded claimant's claim for an eye
condition to it for acceptance and for the payment of 10° for
10% disability for left eye impairm.ent and awarded claimant's
attorney a fee of $350 for denial.

Claimant was employed as a car loader for Roseburg Lum
ber Company and on June 13, 1974 was setting blocks for a lift
truck when the stickers broke and a load of lumber fell on him,
Claimant was hospitalized with a fracture of the proximal
humerus, compression deformity of the anterior lip of L3, and
transverse fractures through the mid-shaft of the left tibia
and a hairline fracture of the proximal portion of the left
fibula, and injured eye.
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January 7, 1975 Dr. Gilbert, an ophthalmologist, re-
ported claimant had vision disturbances of the left eye which 4j 
Dr. Gilbert felt were fat emboli secondary to multiple frac-
t~.~~ b~t claimant was stationary. 

On July 7, 1976 the Determination Order granted 32° for 
10% low back and _right shoulder disability. 

Claimant returned to work and on July 15, 1975 his left 
ankle was pinned between machinery and he was hospitalized. 
The diagnosis was comminuted fracture, distal tibia, left leg. 
On June 17, 1976 Dr. Babbit found claimant's condition station-
ary. 

On March 7, 1977 Dr. Gilbert reported claimant had 
corrected vision 20/20 o.u. He indicated he couldn't imaqine 
how the injury had any relationship·to any myopia which is 
commonly thought as· being inherited. 

i 

On March 18, 1977 a denial was issued for the vision 
problems. 

For the July 15, 1975 injury claimant was granted time 
loss only. Claimant appealed this Determination Order and 
by the Opinion and Order of Referee Foster dated January il, 
1978 claimant was awarded 15° for 10% loss of the·left leg. 

On March 8, 1978 claimant was examined by the -Ortho
paedic Consultants with complaints of pain in the low back, 
posterior headaches, impa-ired vision in the left eye and in
termittent discomfort in the left lower leg. The diagnosis· 
was chronic lumbosacral sprain, degenerative·arthritis C6-7 
unreialed lo'injuri~~, ~QrvioJl strain by history, rnu~~l~
contraction or tension headaches, fracture of the left humer
us without residuals, and fracture of the left tibia and fib
ula without residuals. The physician's opinion was that claim
ant's condition from the 1974 and 1975 injuries was stable. 
No further treatment was indicated. Claimant was not voca
tionally handicapped and had.been regularly performing modi
fied work for some time~ The visual complaints needed docu
mentation by an ophthalmologist. Low back impairment from .the 
1974 injury was mild and cervical impairment was minimal. 

Claimant testified that he still has blind spots when 
he looks at any object. Claimant is now 53 years old and has 
returned to work as a tallyman, this being lighter employment. 

The Referee found that claimant's blind spots have im
paired his vision and he granted claimant 10% disability for 
the left eye. He further found that the combination of claim-

-590-
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On January 1, 1975 Dr. Gilbert, an ophthalmologist, re
ported claimant had vision disturbances of the left eye which
Dr. Gilbert felt were fat emboli secondary to multiple frac-

but claimant was stationary.

On July 7, 1976 the Determination Order granted 32
101; low back and -right shoulder disability.

for

Claimant returned to work and on July 15, 1975 his left
ankle was pinned between machinery ,and he was hospitalized.
The diagnosis was comminuted fracture, distal tibia, left leg.
On June 17, 1976 Dr. Babbit found claimant's condition station
ary.

On March 7, 1977 Dr. Gilbert reported claimant had
corrected vision 20/20 O.U. He indicated he couldn't imagine
how the injury had any relationship•to any myopia which is
commonly thought as' being inherited.

On March 18, 1977 a denial was issued for the vision
problems.

For the July 15, 1975 injury claimant was granted time
loss only. Claimant appealed this Determination Order and
by the Opinion and Order of Referee Foster dated January 11,
1978 claimant was awarded 15° for 10% loss of the left leg.

On March 8, 1978 claimant was examined by the Ortho
paedic Consultants with complaints of pain in the low back,
posterior headaches, impaired vision in the left eye and in
termittent discomfort in the left lower leg. The diagnosis-
was chronic lumibosacral sprain, degenerative • arthritis C6-7
unrelated to'in]utis5, cervioal  train by history, raussi?-
contraction or tension headaches, fracture of the left humer
us without residuals, and fracture of the left tibia and fib
ula without residuals. The physician's opinion was that claim
ant's condition from the 1974 and 1975 injuries was stable.
No further treatment was indicated. Claimant was not voca
tionally handicapped and had been regularly performing modi
fied work for some time. The visual com.plaints needed docu
mentation by an ophthalmologist. Low back impairment from .the
1974 injury was mild and cervical impairment was ininim.al.

Claimant testified that he still has blind spots when
he looks at any object. Claimant is now 53 years old and has
returned to work as a tallyman, this being lighter employment.

The Referee found that claimant's blind spots have im.-
paired his vision and he granted claimant 10% disability for
the left eye. He further found that the combination of claim

-590-



         
       

           
        

         
           
           

     

         
          

         
           

        
          
          

        

 

          

          
 

         
           
      

          
          

      

       
  
    

    
      

      
        

          
      

 

low back and cervical condition has caused claimant 
restrictions and he awarded claimant 35% unscheduled disabil
ity. 

The Board, on'de novo review, modifies the order of the 
Referee. Claimant's complaints of eye impairment are not med
ically verified and further by claimant's own testimony the 
blind spots are at most annoyi~g. None of the medical reports 
verify any loss of visual acuity·as qefined by the statute. 
Therefore, the employer's denial was appropriate~ 

The Board further finds that claimant is now only 
precluded from heavy types. of work and is regularly and g~in
fully employed at -1::l:\~ ~ii~~~!'\!· ,img Jg a t~llyman without any 
time lost from work due to his back condi t_ion. Further the 
medical evidence ind,icates claimant's disability to his neck 
and his low back to be minimal and mild respectively. There
fore, the Board finds an award of 25% unscheduled disability 
for claimant's loss of wage earning capacity is adequate. 

-•• ... 
ORDER. 

The order of the Referee, d~ted August 15, 1978, is 
modified. 

~he denial by the employer, dated March 18, 1977 is here
by affirmed. 

Claimant is hereby granted an award of compensation for 
25% unscheduled neck and .low back disability. This award is in 
lieu of all prior awards granted.to claimant. 

The award of $350 granted by, the Referee to claimant's 
attorney on a denied claim is hereby reversed. The Referee's· 
order, in·all other respects, is affirmed. 

WCB CASE NO. 77~6078 

ALLEN HARGIS, CLAIMANT 
Charles Paulson, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request· for Review by the SAIF . · 

MARCH 21, 1979 

Reviewed by Board Members Phillips and Mccallister. 
• I 

The State Accident Insuranc~ Fund requests review by 
the Board of the Referee's order which granted claimant an 
award of 80° for 25% unscheduled disability. 

I 
-591- I 
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m
ant's lov; back and cervical condition has caused claimant
restrictions and he awarded claimant 35% unscheduled disabil
ity.

The Board, on d’e novo review, modifies the order of the
Referee. Claimant's complaints of eye impairment are not med
ically verified and further by claimant's own testimony the
blind spots are at most annoying. None of the medical reports
verify any loss of visual acuity as defined by the statute.
Therefore, the employer's denial was appropriate.

The Board further finds that claimant is now only
precluded from heavy types of work and is regularly and gain-
fully employed at thi tlmQ 35 3 tallyman without any
time lost from work due to his back condition. Further the
medical evidence indicates claimant's disability to his neck
and his low back to be minimal and mild respectively. There
fore, the Board finds an award of 25% unscheduled disability
for claimant's loss of wage earning capacity is adequate.

ORD R -

The order of the Referee, dated August 15, 1978, is
modified.

The denial by the employer, dated March 18, 1977 is here
by affirmed.

Claimant is hereby granted an award of compensation for
25% unscheduled neck and .low back disability. This award is in
lieu of all prior awards granted.to claimant.

The award of $350 granted by, the Referee to claimant’s
attorney on a denied claim is hereby reversed. The Referee's-
order, in all other respects, is affirmed.

WCB CAS NO. 77-6078 . MARCH 21, 1979
ALL N HARGIS, CLAIMANT
Charles Paulson, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by the SAIF

Reviewed by Board Members Phillips and McCallister.
The State Accident Insurance Fund requests review by

the Board of the Referee's order which granted claimant an
award of 80® for 25% unscheduled disability.

-591-
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a 26-year-old transit operator, filed a claim a\ 
for injury occurring on March 2, 1976 for his back pain from w 
driving a bus and claiming his right leg and left little finger 
went numb. 

On March 9, 1976 Dr. Christensen diagnosed lumbosacral 
strain· and claimant was treated conservatively. Claimant then 
came under~the care of Dr.-Bolin, a chiropractor. On June 2, 
1976 Dr. Bolin released claimant to modified ·employment; how-, 
@V@I, claimant!g Qmpl~y~~ t618 him there was no modified work 
available. Dr. Bolin found no evidence of any permanent dis
ability. 

On June 29, 1976 claimant was examined by Dr. White who 
diagnosed possible lumbar·disc herniation at L4-5 or LS-Sl. A 
myelogram was recommended and carried out on July 12; the 
myelogram was normal. 

On August 4, 1976 Dr. Bolin reported claimant had been 
medically stationary as of June 5, -1976 and_ his claim ·could 
now be closed. · 

On November 3, 1976 Dr. Christensen reported that he was 
still treating claimant~ Dr. Christensen.recommended that claim
·ant change occupations. 

On December 29, 1976 claimant was referred for vocational (j 
rehabilitation. 

Claimant was examined by Dr. Kearns on January 27, 
1977 and the diagnosis was chronic low back pain and Dr. 
K~arns recommended that claimant not be employed in work 
requiring overhead type work, heavy lifting o~ work in a 
bent-9y~. FQ31tion, tie rel@d~Qd olJimJnt fo, ~~~t~icted 
work on February 1, 1977. 

o~ February 24, 1977 the rehabilitation counselor 
found claimant did not want to participate in a ·vocational 
rehabilitation program. 

On March 7, 1977 Dr. Christensen concurred with Dr. 
Kearns' findings except that he felt a component of claim
ant's pain was psychologicai. Dr. Christensen felt claim
ant was medically stationary as of November 22, 1976. 

On May 24, 1977 a Determination Order granted claim
ant 32° for 10% unscheduled low back disability. 

On July 12, 1978 claimant was examined by Dr. Schein~ 
berg who reported that subjectively claimant's condition was 
improving and he was able to work. He felt there was little 

-592-
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Claimant, a 26-ye'ar-old transit operator, filed a claim
for injury occurring on March 2, 1976 for his back pain from
driving a bus and claiming his right leg and left little finger
went numb.

On March 9, 1976 Dr. Christensen diagnosed lumbosacral
strain and claimant was treated conservatively. Claimant then
came under-, the care of Dr.-Bolin, a chiropractor. On June 2,
1976 Dr. Bolin released claimant to modified employment; how-
§V§r, Clsimjnt'G Oinplfly^y told him there was no modified work
available. Dr. Bolin found no evidence of any permanent dis
ability.

On June 29, 1976 claimant was examined by Dr. White who
diagnosed possible lumbar disc herniation at L4-5 or L5-S1. A
myelogram was recommended and carried out on July 12; the
myelogram was normal.

On August 4, 1976 Dr. Bolin reported claimant had been
medically stationary as of June 5, 1976 and his claim could
now be closed.

On November 3, 1976 Dr. Christensen reported that he was
still treating claimant. Dr. Christensen - recommended that claim
ant change occupations.

On December 29, 1976 claimant was referred for vocational
rehabilitation.

Claimant was examined by Dr. Kearns on January 27,
1977 and the diagnosis was chronic low back pain and Dr.
Kearns recommended that claimant not be employed in work
requiring overhead type work, heavy lifting or work in a
bent-9YSt Rositioni He releasQd clalinant fop I'ssti^icted
work on February 1, 1977.

Or: February 24, 1977 the rehabilitation counselor
found claimant did not want to participate in a vocational
rehabilitation program.

On March 7, 1977 Dr. Christensen concurred with Dr.
Kearns' findings except that he felt a component of claim
ant's pain was psychological. Dr. Christensen felt claim
ant was medically stationary as of November 22, 1976.

On May 24, 1977 a Determination Order granted claim
ant 32® for 10% unscheduled low back disability.

On July 12, 1978 claimant was examined by Dr. Schein-
berg who reported that subjectively claimant's condition was
improving and he was able to work. He felt there was little
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I 

evidence of any functional loss and,. if any, not more than 
5 9-

0 • 

Claimant has a 10th grade education with past working 
experlence ai a labor~i A~d truck drivgr_ Claimant iB now 
employed as a truck driver. 

The Referee found claimant, to be a credible witness 
and with his physical limitations and his preclusion from 
heavy occupations, that claimant was entitled to an award 
of 25% unscheduled disability. 

The ~oard, on de ~~v~ fQViQW, finds, based upon the 
medical evidence which indicates- minimal impairment, and upon 
the fact that claimant is.regularly and gainfully employed, 
that the award granted by the Determination Order was proper. 

ORDER 

The order of the Referee, dated July 27, 1978, is hereby 
reversed. 

The Determination Order of May 24 ~ 1977 is -reinstated 
in its entirety. 

WCB CASE NO. 78-1462 

HARLIS HARPER, CLAIMANT 
Richard E. Fowlks, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant 

MARCH 21, 1979 

Reviewed by Board Members Wilson and Phillips. 

Claimant seeks review by the Board of the Referee's 
order which approved the denial on February 13, 1978 by the 
State Accident Insurance Fund of claimant's claim for aggra
vation. 

Claimant suffered an industrial injury on February 18, 
1972. The Board, on de novo review, finds that the claim has 
never been closed except on a "medical only" basis. Prior to 
October 5, 1973 the Workers' Compensation Board Administrative· 
Order 4-1970 Article 4.01 A. stated: 

0 Exception: Claims involving no compensable 
loss of time from work, claims involving no_ 

-593-
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evidence of any functional loss and,.if any, not more than
5%. ■ -1; ■

Claimant has a 10th grade education with past working
experience as a laborer Ahd tVUOk dllVOr. Clsilllflnt IS ROW
employed as a truck driver.

The Referee found claimant, to be a credible witness
and with his physical limitations and his preclusion from
heavy occupations, that claimant was entitled to an award
of 25% unscheduled disability.

The Board, oh d6 ft«v8 peviGW, flnds, based upon the
medical evidence which indicates minimal impairment, and upon
the fact that claimant is regularly and gainfully employed,
that the award granted by the Determination Order was proper.

ORD R
The order of the Referee, dated July 27, 1978, is hereby

reversed.
The Determination Order of May 24', 1977 is reinstated

in its entirety.

WCB CAS NO. 78-1462 MARCH 21, 1979
HARRIS HARP R, CLAIMANT
Richard  . Fowlks, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Wilson and Phillips.
Claimant seeks review by the Board of the Referee's

order which approved the denial on February 13, 1978 by the
State Accident Insurance Fund of claimant's claim for aggra
vation.

Claimant suffered an industrial injury on February 18,
1972. The Board, on de novo review, finds that the claim has
never been closed except on a "medical only" basis. Prior to
October 5, 1973 the Workers' Compensation Board Administrative
Order 4-1970 Article 4.01 A. stated:

" xception: Claims involving no compensable
loss of time from work, claims involving no.

-593-



     
    
     

     
         

           
       

        
        

          
         
         

          
           

         
         
        

         
           

            
        
            

          
          
           
  

          

        
          
          

           
           

      
        

              
       

            
     

oervices, and clairng inuolui~g only 
medical-services will be administratively 
closed. This closure does not constitute 
a determination pursuant to ORS 656.268." 

ORS 656.268 was amended by Chapter 620, Section 3, Ore
gon Laws 1973 effective on October 5, 1973. The application of 
the amendments, which distinguished between disabling and non
disabling injuries, must be treated as prospective .. in nature 
rather than retrospective, therefore, ORS 656.268~ as clarified 
by the Board's Administrative Order 4-1970 Article 4.01 A. governs 
claimant's claim for an injury sustained on February 18, 1972. 

The Board concludes that claimant is entitled to have 
his claim closed.pursuant to the provisions of ORS 656.268, i.e., 
by th@ ii;:r;uJnCQ of J Dfl!~l!lmil'l~ei~i'l .Order whi.ch may be appea1ec\ 
.within one year from the date of its issuance. Furthermore, 
the Board finds that claimant's aggravation rights_ will commence 
on the date that said Determination Order is issued. 

For the foregoing reasons, the Board concludes that the 
hearing held in the above entitled matter on August 31, 1978 
and the-Opinion and Order issued as a result thereof on Septem
bQr 20, 1979 ~~~~ ~remature. ,his matter should be remanded 
to the State Accident Insurance Fund to be accepted and for the 
payment of compensation, as provided by law, commencing on ·· the 
date of the injury, February 18, 1972,. and until closed pursu
ant to the provisions of ORS 656.268, less any time worked dur
ing that period. 

ORDER 

The order of the· Referee, dated September 20, 1978, is 
reversed. 

Claimant's claim for an industrial injury sustained on 
February 18, 1972 is hereby remanded to the State Accident 
Insurance Fund to be accepted and for the payment of compen
sation, as provided by law, commencing on the date of the in
jury and until the claim is closed pursuant to the provisions 
of ORS 656.268, less any time worked. 

Claimant's attorney is iwarded as a reasonable attorney's 
fee for his services at Board review a sum equal to 25% of any 
compensation claimant may receive for temporary total disabil
ity as a result of this order, payable out ot' said compensation 
as paid, not to exceed $750. 

-594- • 

msdical aervlces, and claime involving only
medical services will be administratively
closed. This closure does not constitute
a determination pursuant to ORS 656.268."
ORS 656.268 was amended by Chapter 620, Section 3, Ore

gon Laws 1973 effective on October 5, 1973. The application of
the amendments, which distinguished between disabling and non
disabling injuries, must be treated as prospective-in nature
rather than retrospective, therefore, ORS 656.268, as clarified
by the Board's Administrative Order 4-1970 Article 4.01 A. governs
claimant's claim for an injury sustained on February 18, 1972.

The Board concludes that claimant is entitled to have
his claim closed pursuant to the provisions of ORS 656.268, i.e.,
by the iEEUanOe of a Deteymihatifth  Order which may be appealed
within one year from the date of its issuance Furthermore,
the Board finds that claimant’s aggravation rights will commence
on the date that said Determination Order is issued 

For the foregoing reasons, the Board concludes that the
hearing held in the above entitled matter on August 31, 1978
and the Opinion and Order issued as a result thereof on Septem-
bor 20, 1979 p-femature. This matter should be remanded
to the State Accident Insurance Fund to be accepted and for the
payment of compensation, as provided by law, commencing on the
date of the injury, February 18, 1972,. and until closed pursu
ant to the provisions of ORS 656.268, less any time worked dur
ing that period.

ORD R
The order of the Referee, dated September 20, 1978, is

reversed.
Claimant’s claim for an industrial injury sustained on

February 18, 1972 is hereby remanded to the State Accident
Insurance Fund to be accepted and for the payment of compen
sation, as provided by law, commencing on the date of the in
jury and until the claim is closed pursuant to the provisions
of ORS 656.268, less any time worked.

Claimant's attorney is av/arded as a reasonable attorney's
fee for his services at Board review a sum equal to 25% of any
compensation claimant may receive for temporary total disabil
ity as a result of this order, payable out of said compensation
as paid, not to exceed $750.

m
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       CASE NO. 77-726 

BEATRICE A. JOHNSON, CLAIMANT 
David A. Vinson, Claimant's Atty. 
~am Rall, J~., Claim2nt'g Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant 

'i 

MARCH 21, 1979 -

Reviewed_by Board Members Wilson and Mccallister. 

Claimant reques·ts review by the Board of the Referee's 
order which affirmed the Fund's denial of January 12, 1977 and 
further affirmed the Determination Order of January 28,· 1977. 

Claimant, 58 years old, was employed by the Grove Cate 
as a combination waitress, cook and cleaner and had no prior 
physical problems except for hypertension. On October 4, 1975 
·claimant went to get a customer a beer and slipped and fell on 
the tile floor injuring her left ·shotilder. Claimant has not 
worked since this injury. Dr. Abbott initially diagnosed acute 
sprain. 

Claimant then came under the care of Dr. Robinson who 
initially treated claimant conservatively but in November 1975 

-hospitalized claimant and performed surgery· for repair of a torn 
rotator cuff, along with anterior acromionectomy. 

In March 1976 Dr. Robinson reported claimant had had a 
re-exacerbation of pain and an arthrogram showed a re-injury 
to the rotator cuff. Claimant thereafter, on April 1, 1976, 
underwent repair surgery. 

On June 8) 1976 Dr. Robinson· reported claimant's condi
tion was stationary but she was still having-difficulties. Upon 
examination claimant had weakness o~ flexion and abduction. Dr. 
Robinson felt claimant would not be able to return to -her former 
occupation: due .to her age, her limited employment skills and her 
inability to drive made her prospects for further employment 
rather dim. However, vocational rehabilitation was felt might 
be helpful. 

After talking to th~ claimant and taking a history of 
her problems, Vocational Rehabilitation turned her down. 

On January 28, 1977 a Determination Order granted 
claimant 80° for 25% unscheduled dis'.ability. 

. ' 

Claimant underwent.a psychological evaluation by Dr. 
Henderson on February 22, 1978. He 'learned that claimant's 

I 
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B ATRIC A. JOHNSON, CLAIMANT
David A. Vinson, Claimant's Atty.
Sam Hall, J5*., Claimaiit' Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Wilson and McCallister.
Claimant requests review by the Board of the Referee's

order which affirmed the Fund's denial of January 12, 1977 and
further affirmed the Determination Order of January 28, 1977.

Claimant, 58 years old, was employed by the Grove Cafe
as a combination waitress, cook and cleaner and had no prior
physical problems except for hypertension. On October 4, 1975
claimant went to get a customer a beer and slipped and fell on
the tile floor injuring her left ^shoulder. Claimant has not
worked since this injury. Dr. Abbott initially diagnosed acute
sprain.

Claimant then came under the care of Dr. Robinson who
initially treated claimant conservatively but in November 1975
hospitalized claimant and performed surgery for repair of a torn
rotator cuff, along with anterior acromionectomy.

In March 1976 Dr. Robinson reported claimant had had a
re-exacerbation of pain and an arthrogram showed a re-injury
to the rotator cuff. Claimant thereafter, on April 1, 1976,
underwent repair surgery.

On June 8> 1976 Dr. Robinson^ reported claimant's condi
tion was stationary but she was still having difficulties. Upon
examination claimant had weakness on; flexion and abduction. Dr.
Robinson felt claimant would not be able to return to -her former
occupation; due .to her age, her limited employment skills and her
inability to drive made her prospects for further employment
rather dim. However, vocational rehabilitation was felt might
be helpful.

After talking to the claimant and taking a history of
her problems. Vocational Rehabilitation turned her down.

On January 28, 1977 a Determination Order granted
claimant 80° for 25% unscheduled disability.

Claimant underwent.a psychological evaluation by Dr.
Henderson on February 22, 1978. He learned that claimant’s
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was 73 years old with.a bad heart and was a complete 
invalid. He, claimant's husband, had been disabled for the 
last 20 years and was going down hill. Claimant's diagnosed 
condition was mild anxiety and depressive neurosis which was 
resolving. Dr. Henderson felt claimant's industrial injury 
did decrease her coping ability and had, therefore, contributed 
to her ~ib~ n~ijiQ~~� • 

Claimant has a high school education and her past work 
experiences have been in domestic housework, waitress work, 
bartender and babysitting. 

The Referee found that there was no proof that claimant's 
second rupture and the subsequent surgery were related to her 
industrial inj'ury and he affirmed the Fund's denial. 

He further found that the Determination Order's award 
·of 25% unscheduled disability was adequate. 

The Board, on de novo review, finds, based upon claimant's 
age, lack of educational skills, past working experience and her 
permanent impairm~nt from this injury and her now being precluded 
from all past working experiences; that she is entitled to an 
award of 40% to adequately compensate her for her loss of wage 
earning capacity. 

ORDER 

The order of the Referee, dated August 22, 1978, is modi-
fi~d. 

Claimant is entitled to an award equal to 128° for 40% 
unscheduled disability. This aw~rd is in lieu of and not in ad
dition to all prior awards granted to claimant. The remainder 
of the· Referee's order is affirmed. 

Claimant's attorney is hereby granted, as a reasonable 
attorney's fee for his services at Board review, a sum equal 
to 25% of the increased compensation granted by this order, pay
able out of said compensation as paid, not to exceed $3,000. 

WCB CASE NO. 78-3835 

RICHARD LARIVIERE, CLAI.MANT 
Charles R. Williamson, Claimant's Atty. 
Souther, Spaulding, Kinsey, Williamson & 

Schwabe, Defense Attys. . 
Request for Review by Claimant 
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husband was 73 years old with .a bad heart and was a' complete
invalid. He, claimant's husband, had been disabled for the
last 20 years and was going down hill. Claimant's diagnosed
condition was mild anxiety and depressive neurosis which was
resolving. Dr. Henderson felt claimant's industrial injury
did decrease her coping ability and had, therefore, contributed
to her miJ(S nsUtOSiSi

Claimant has a high school education and her past work
experiences have been in domestic housework, waitress work,
bartender and babysitting.

The Referee found that there was no proof that claimant's
second rupture and the subsequent surgery were related to her
industrial injury and he affirmed the Fund's denial.

He further found that the Determination Order's award
-of 25% unscheduled disability was adequate.

The Board, on de novo review, finds, based upon claimant's
age, lack of educational skills, past working experience and her
permanent impairment from this injury and her now being precluded
from all past working experiences, that she is entitled to an
award of 40% to adequately compensate her for her loss of wage
earning capacity.

ORD R

m

The order of the Referee, dated August 22, 1978, is modi
fied.

Claimant is entitled to an award equal to 128® for 40%
unscheduled disability. This award is in lieu of and not in ad
dition to all prior awards granted to claimant. The remainder
of the'Referee's order is affirmed.

Claimant's attorney is hereby granted, as a reasonable
attorney's fee for his services at Board review, a sum equal
to 25% of the increased compensation granted by this order, pay
able out of said compensation as paid, not to exceed $3,000.

WCB CAS NO. 78-3835
RICHARD LARIVI .R , CLAI.MANT
Charles R. Williamson, Claimant's Atty.
Souther, Spaulding, Kinsey, Williamson &

Schwabe, Defense Attys.
Request for Review by Claimant
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by Board Members Phillips and Mccallister. 
I· 

Claimant requests review by the.Board of the order of 
the Referee which granted an award of 48° for 15% unscheduled 
disability and allowed the carrier to offset its overpayment 
of temporary'total disability compensation against this award 
for permanent partial disability. 

Clai~ant, 15 years old, was an installer for Mosler Safe 
Company and sustained a compensable injury on March 17, 1978 
when pushing safety deposit boxes up a ramp. The diagnosis was 
cervical-thoracic-lumbar strain. Claimant was treated conser
vatively. 

Claimant was referred to Dr. Chuinard who released him 
for regular work on August 25, 1976. 

I 

On January 24, 1977 a Determination Order granted time 
loss only. 

Claimant continued having back symptomatology and was 
authorized to be off work starting August 6, 1977. Dr. Gritzka 
requested thi-claim b~-?eopened. In September 1977 Dr. Gritzka 
recommended retraining. 

In December 1977 claimant was seen by Dr. Van Osdel· at 
the Disability Prevention Division. The diagnosis was strain, 
chronic lumbar muscles and ligaments essentially resolved and 
strain, chronic cervical muscles and ligaments with full range 
of motion, resolved. The vocational team found claimant capable 
of heavy lifting and that he could return to his regular occu
pation .. Limitations were no lifting'over 100 pounds or repeti
tive lifting 6ver 50 pounds or repet~tive .bending, stooping or 
twisting. 

On March 24, 1978 Dr. Gritz~a reported (1) no permanent 
impairment resulted from claimant's injury; (2) that people with 
low back pain tend to have a recurrence of difficulties~ and 
(3) claimant should have a job which only requires a minimum of 
bending, stooping and lifting: 

On May 10, 1978 Dr. Anderso~ opined that claimant should 
not return to his regular occupation; at the present time he 
had no significant disability. He was well motivated and·needed 
retraining. On May 31, 1978 Dr. Anderson indicated he concurred 
with Dr. Gritzka that claimant was stationary. 

' On April 12, 1978 the Second Determination Order granted 
additional time loss only. 
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Reviewed by Board Members Phillips and McCallister,
I*

Claimant requests review by the.Board of the order of
the Referee which granted an award of 48° for 15% unscheduled
disability and allowed the carrier to offset its overpaymentof temporary'total disability compensation against this award
for permanent partial disability.

Claimant, 35 years old, was an installer for Mosler Safe
Company and sustained a compensable injury on March 17, 1978
when pushing safety deposit boxes up a ramp. The diagnosis was
cervical-thoracic-lumbar strain. Claimant was treated conser
vatively.

Claimant was referred to Dr. Chuinard who released him
for regular work on August 25, 1976.

■

On January 24, 1977 a Determination Order granted time
loss only.

Claimant continued having back symptom.atology and was
authorized to be off work starting August 6, 1977. Dr. Gritzka
requested the'claim be reopened. In September 1977 Dr. Gritzka
recommended retraining.

In December 1977 claimant was seen by Dr. Van Osdel at
the Disability Prevention Division. The diagnosis was strain,
chronic lumbar muscles and ligaments essentially resolved and
strain, chronic cervical muscles and ligam.ents with full range
of motion, resolved. The vocational team found claimant capable
of heavy lifting and that he could return to his regular occu
pation.. Limitations were no lifting over 100 pounds or repeti
tive lifting over 50 pounds or repetitive bending, stooping or
twisting.

On March 24, 1978 Dr. Gritzka reported (1) no permanent
impairment resulted from claimant's injury; (2) that people with
low back pain tend to have a recurrence of difficulties; and
(3) claimant should have a job which only requires a minimum of
bending, stooping and lifting.’

On May 10, 1978 Dr. Anderson opined that claimant should
not return to his regular occupation; at the present time he
had no significant disability. He was well motivated and'needed
retraining. On May 31, 1978 Dr. Anderson indicated he concurred
with Dr. Gritzka that claimant was stationary.

On April 12, 1978 the Second Determination Order granted
additional time loss only.
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May 12, 1978 a notice of non-referral for vocational Q 
iehabilitation was issued because the Determination Order found ·• 
claimant had no permanent impairment. 

Mr. Turner, a service coordinator, testified at a hearing 
that he found claimant vocationally handicapped but was forced 
by the Determination Order to offer no assistance. 

Claimant testified that he tried to find employment and 
was unsuccessful for a time. He is :--iow in a CETA program learn
ing to become a building inspector. 1 Claimant has a GED with 
his past working experience in service stations, both as an at
tendant and as a manager, auto mechanics, assembly line worker, 
tile inspector and drill press operator. 

The Referee found claimant has been permanently precluded 
from any heavy vigorous labor which reduces his wage earning 
capacity. He granted claimant an award of 48° for 15% unsched-
uled disability. . 

The Board, on de novo review, agrees with the award of 
disability granted to claimant by the Referee. However, the 
Board finds that the carrier is not entitled to offset the over
payment of temporary total disability against this award of 
~ermanent partial disability. 

The Determination Order granted temporary total disability 
from August 6, 1977 through J:eb;uary 2, 1978 and although the 
Determination Order was not issued until April, at the time of 
the cutoff of February 2, 1978 there was no medical report from 
claimant's treating physician indicating that. he was released 
t'o work or that he found him to be medically stationary. The 

.first possible report would be Dr. Gritzka's dated March 24, 
1978 and therefore claimant,• in the Board's cipinion, is entitled 
to the overpayment~ 

ORDER 

The order of the Referee, dated August 23, 1978, is 
modified. 

Th~t portion of the Referee's order allowing an offset 
of overpayment of temporary total disability against the award 
of permanent partial disability is reversed. The Referee's or
der, in all other respe~ts, is hereby affirmed. 

Claimant 1 s attorney is hereby granted a reasonable attor
ney 1 s fee for his services in. connection with this Board revi.ew 
in the amount of $150, payable by the carrier. 
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On May 12, 1978 a notice of non-referral for vocational
rehabilitation was issued because the Determination Order found •
claimant had no permanent impairment.

Mr. Turner, a service coordinator, testified at a hearing
that he found claimant vocationally handicapped but was forced
by the Determination Order to offer no assistance.

l
Claimant testified that he tried to find employment and

was unsuccessful for a time. He is now in a C TA program learn
ing to become a building inspector. , Claimant has a G D with
his past working experience in service stations, both a.s an at
tendant and as a,manager, auto mechanics, assembly line worker,
tile inspector and drill press operator.

The Referee found claimant has been permanently precluded
from any heavy vigorous labor which reduces his wage earning
capacity. He granted claimant an award of 48° for 15% unsched
uled disability.

The Board, on de novo review, agrees with the award of
disability granted to claimant by the Referee. However,- the
Board finds that the carrier is not entitled to offset the over
payment of temporary total disability against this award of
permanent partial disability.

The Determination Order granted temporary total disability
from August 6, 1977 through February 2, 1978 and although the
Determination Order was not issued until April, at the time of
the cutoff of February 2, 1978 there was no medical report from
claimant's treating physician indicating that, he was released
to work or that he found him to be medically stationary. The
first possible report would be Dr. Gritzka's dated March 24,
1978 and therefore claimant,■ in the Board's opinion, is entitled
to the overpayment.

ORD R
The order of the Referee, dated August 23, 1978, is

modified.
That portion of the Referee's order allowing an offset

of overpayment of temporary total disability against the award
of permanent partial disability is' reversed. The Referee's or
der, in all other, respects, is hereby affirm.ed.

ney'
Claimant's attorney is hereby granted a reasonable attor-

s fee for his services in.connection with this Board review
in the amount of $150, payable by the carrier.
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CASE NO. 77-2861 

CHARLES MADDOX, CLAIMANT 

MARCH 21, 1979 

Dye & Olson, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Reque~t for Review by the SAIF 

The State Accident Insurance Fund seeks Board review of 
the Referee's order which remanded claimant's claim for an occupa
tional disease to it for· acceptance and payment of compensation .. 
to which he is entitled. · 

The majority of the Board, after de novo review, affirms 
and adopts the Opinion and Order.of the Referee, a copy of which 
is attached hereto and, by this refe~ence, is made a part hereof. 

ORDER 

The order of the Referee, dated 'January 31, 1979, ~s af-
firmed. 

Board Members Robert L. Mccallister dissents as follows: 

I disagree with the opinion of the majority. The claimant 
has not proved that his "disorder", whatever it may be, was caused 
by or materialiy worsened by the work activity. 

There are at least seven. diagnoses of the "disorder" from 
which claimant suffers. There is a consensus among the three 
psychiatrists who examined claimant that his "disorder(s)" pre
existed the claimant's employment with the Vocational Rehabili
tation Division (employer). The Ref~ree, in his findings, gave 
great weight to and seems to rely on', the November 14, 1977 re
port of Dr. Roger J. Smith, psychiat~ist. Dr~ Smith in that 
report states in part~ 1 

I 
11 • First, it is my opinion that this man 
did not have a traumatic neurosis, lacking 
any of the hallmarks of thii disorder. How
ever, he did have an involutional melancholia, 
a severe depressive disorde~ seen in his age 
group and, in his case, associated with some 
probable paranoid suspicious~ess. This dis
order was not ca used by his ,work, but his work 
situation materially contrib:uted to and ex
~gerated his depression. This effect probably 
persisted according to histdry obtained until 

I .• . -· 
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CHARL S MADDOX, CLAIMANT
Dye & Olson, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by the SAIF

RsYiews'S by Members WilseOf PhUJ-ips Mgcst'iiistert
The State Accident Insurance Fund seeks Board review of

the Referee's order which remanded claimant's claim for an occupa
tional disease to it for acceptance and payment of compensation
to which he is entitled.

The majority of tKe Board, after de novo review, affirms
and adopts the Opinion and Order,of the Referee, a copy of which
is attached hereto and, by this reference, is made a part hereof.

ORD R :

WCB CAS NO. 77-2861 MARCH 21, 1979

firmed.
The order of the Referee, dated'January 31, 1979, is af-

Board Members Robert L. McCallister dissents as follows:
I disagree with the opinion of the majority. The claimant

has not proved that his "disorder", whatever it may be, was caused
by or materially worsened by the work activity.

There are at least seven, diagnoses of the "disorder" from
which claimant suffers. There is a consensus among the three
psychiatrists who examined claimant that his "disorder (s)" pre
existed the claimant's employment with the Vocational Rehabili
tation Division (employer). The Referee, in his findings, gave
great weight to and seems to rely on the November 14, 1977 re
port of Dr. Roger J. Smith, psychiatrist. Dr. Smith in thatreport states in part:

"... First, it is my opinion that this man
did not have a traumatic neurosis, lacking
any of the hallmarks of this disorder. How
ever, he did have an involutional melancholia,
a severe depressive disorder seen in"his age
group and, in his case, associated with some
probable paranoid suspiciousness. This dis
order was not caused by his ,work, but his work
situation materially contributed to and ex
aggerated his depression. This effect probably
persisted according to history obtained until
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mid-August, 1977. Whatever harassment 
and interference may have come from his super
iors, this man hasalwavs worked ih a com
pulsively perfectionistic fashion which would 
keep him in some conflict with his co-workers . 
. . , " (emphasis added). 

The physician's statement that the claimant's condi
tion has been 11 exaggerated" by his work does not substantively 
mean the condition is compensable, a fact which is more con-
Vi~~i~g i~ th~s case considering the speculative nature of the 
alleged causative work related "harassment" and 11 interference". 

The temporary nature of the "exaggerated" symptoms of 
the claimant's "disorder" is evident from Dr. Smithrs report 
of November 14, 1977 and further by Dr. Paltrow's September 12, 
19 77 report wherein he states in part· u residual will probably 

·cease when he has fully resumed his place in the work field". 
Th!! r~cord n~fl@JtQ claimarit hA~ r!fully resumed h.:Ls place ln 
the work field" . 

The employer's attempts to improve the job performance 
of fhis claimant were reasonable. There is no evidence he was 
singled out for unusual treatment. None of the employer's efforts 
can be catagorized as "harassment", regardless of what this 
claimant's perception may have been. 

To say that this claimant, under the facts of this case, 
was subjected or: exposed to a disease or infection which he 
would not ordinarily be subjected'or exposed other than during 
a period of regular actual employment violates all tests of 
reasonableness. Such a conclusion would fail to recognize the 
myriad mental and physical stresses everyone is subjected or 
exposed to in everyday life. Certainly coping with problems 
generated from interpersonal r~lationships is not unique to the 
work place. To ignore the realities of such general and 
widespread exposure implies any person with common conditions 
such as personality trait deficiencies whose job requires com-. 
pliance with employment rules, regulations and procedures would 
have a compensable disease .. 

Merely showing that employment produces symptoms of a 
non-industrial disease is not sufficient to make the condition 
compensable. 

In this case, the facts do not, in the first instance, 
prove "harassment" and if they do, the result at best was a 
temporary manifestation of the symptoms of a pre-existing "dis
order". 

Therefore, I would reverse the Referee and reinstate the Q 
Fund's denial. · W 
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about mid-August^ 1977. Whatever harassment
and interference may have come from his super
iors, this man has always worked in a com
pulsively perfectionistic fashion which would
keep him in some conflict with his co-workers.
. 7^' (emphasis added) .

The physician's statement that the claimant's condi
tion has been "exaggerated" by his work does not substantively
mean the condition is compensable, a fact which is more con-

in this case considering the speculative nature of the
alleged causative work related "harassment" and "interference".

The temporary nature of the "exaggerated" symptoms of
the claimant's "disorder" is evident from Dr. Smith's report
of November 14, 1977 and further by Dr, Paltrow's September 12,
1977 report wherein he states in part' "residual will probably
cease when he has fully resum.ed his place in the work field".
The record rcflcots Olaimant hds "fully resumed his place in
the work field".

The employer's attempts to improve the job performance
of this claimant were reasonable. There is no evidence he was
singled out for unusual treatment. None of the employer's efforts
can be categorized as "harassment", regardless of what this
claimant's perception may have been.

To say that this claimant, under the facts of this case,
was subjected or; exposed to a disease or infection which he
would not ordinarily be subjected’or exposed other than during
a period of regular actual employment violates all tests of
reasonableness. Such a conclusion would fail to recognize the
myriad mental and physical stresses everyone is subjected or
exposed to in everyday life. Certainly coping with problems
generated from interpersonal relationships is not unique to the
work place. To ignore the realities of such- general and
widespread exposure implies any person with common conditions
such as personality trait deficiencies whose job requires com
pliance with employment rules, regulations and procedures would
have a compensable disease..

Merely showing that employment produces symptoms of a
non-industrial disease is not sufficient to make the condition
compensable.

In this case, the facts do not, in the first instance,
prove "harassment" and if they do, the result at best was a
temporary manifestation of the symptoms of a pre-existing "dis
order".

m

m

Fund's
Therefore,
denial.

I would reverse the Referee and reinstate the
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WCB CASE NO. 77-6877 

CLA!{A A. NEELANDS, CLAIMANT 
Charles Paulson, Claimant's Atty. 
Souther, Spaulding, Kinsey, Williamson & 

Schwabe, Defense Attys. 
Request for Review by Claimant 

MARCH 21, 1979 

Reviewed by 96a~cl M~mh~rg Wil£on and Phillipo. 

Claimant seeks Board review of the Referee's order 
which affirmed the carrier's denial of her claim. 

The Board, aft~r de novo review,: affirms and adopts 
the Opinion and Order "ci".f the Referee, a copy of which is at
tached hereto and, by this reference, is made a part hereof. 
The Board finds that the use of the term_ "aggravation" by both 
the Referee and Dr. Stevens was poor in view of the legal im
plication. Claimant•s disability was actually only a temporary 
exacerbation of her symptoms from her underlying condition. 

ORDER 

The order of the Referee, dated August 30, 1978, is 
affirmed. 

WCB CASE NO. 77-5564 

LILA MAE PEDERSEN, CLAIMANT 
Robert McKee, Claimant's Atty . 

. Souther, Spaulding, Ki.nsey, Williamson & 

Schwabe, Defense Attys. 
Request for Review-by Claimant 

MARCH 21, 1979 

Reviewed by-Board Members Wilson and McCallister. 

Claimant requests review by the Board of the Referee's 
order which affirmed the Determinatipn Order of July 19, 1977. 

Claimant, 42 years of age, was a laundry worker for Travel
odge. She had a prior back injury ~n 1973 and testified she 
never fully recovered from it. 

On May 19, 1975 claimant su~tained a compensable.injury 
when pulling laundry from washer·s. ;The diagnosis was low back 
strain. On August 11 she was released for work . 

-601-

CLARA A. M  LANDS, CLAIMANT
Charles Paulson, Claimant's Atty.
Souther, Spaulding, Kinsey, Williamson &

Schwabe, Defense Attys.
Request for Review by Claimant

Reviewed Ly Bbai^d MsrdberQ wileoD and Phillips 1
Claimant seeks Board review of the Referee's order

which affirmed the carrier's denial of her claim.
The Board, after de novo review,, affirms and adopts

the Opinion and Order of the Referee, a copy of which is at
tached hereto and, by this reference, is made a part hereof.
The Board finds that the use of the term "aggravation" by both
the Referee and Dr. Stevens was poor in view of the legal im
plication. Claimant's disability was actually only a temporary
exacerbation of her symptoms from her underlying condition.

ORD R
The order of the Referee, dated August 30, 1978, is

affirmed.

WCB CAS NO. 77-6877 MARCH 21, 1979

WCB CAS NO. 77-5564 MARCH 21, 1979
LILA MA P D RS N, CLAIMANT
Robert McKee, Claimant's Atty.
Souther, Spaulding, Kinsey, Williamson &
 chwabe, Defense Attys.

Request for Review by Claimant

Reviewed by•Board Members Wilson and McCallister.
Claimant requests review by the Board of the Referee's

order which affirm.ed the Determination Order of July 19, 1977.
Claimant, 42 years of age, was a laundry worker for Travel-

odge. She had a prior back injury in 1973 and testified she
never fully recovered from it.

On May 19, 1975 claimant sustained a compensable injury
when pulling laundry from washers. The diagnosis was low back
strain. On August 11 she was released for work.
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September 16, 1975 Dr. McNeil! fo0nd claimant's chief 
complaint was back pain radiating into her hips and legs with 
numbness into the right leg. Claimant was stationary. 

The November 5, 1975 Determination Order granted her time 
loss only. 

Claimant then came under the care of Dr. Hill. On June 
14, 197G he recommended a myelogram and claimant was hospitalized 
and on June 25 underwent a laminectomy with removal of the L4-5 
disc. Dr. Hi 11 released clairnan t for work on Dec.ember 6, 19 76. 

on May 27, 1977 Dr. Pasquesi examined claimant. He found 
her stationary but that sh~ should work in a less arduous occupa
tion with restrictions on her bending, stooping and twisting; 
however, claimant was capable of work. He rated her impairment 
at 20% of the whole man. 

On July 19; 1977 the Second Determination Order ~ranted 
her 48° for 15% unscheduled disability. 

On July 17,· 1977. claimant had been hospitalized for 
another myelogram which proved normal. 

On July 21, 
dition was somewhat 
amount of activity. 
lighter work. 

1978 Dr. Hill reported that claimant's con
improved and she was capable of a reasonable 

He recommended claimant be retrained into 

Claimant returned to work after this injury but quit be
cause she felt there was too much gossip.going on in the laundry. 

Claimant has an eighth grade education with past working 
experience only as a motel maid, laundry worker and making baby 
clothes: 

After this injury claimant testified that she tried wait
ress work but only lasted three hours and was then down for three 
days. Claimant hasn't sought any other employment. 

The Referee found that claimant was not permanently and 
totally disabled and felt that the award of the Determination Or
der·was adequate. 

The Board, after de novo review, finds that claimant's 
physical impairment, although not severe, does prevent a return 
to her r~gular occupation. Therefore, claimant's loss of wage 
earning.capacity is greater than that awarded. 
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On September 16, 19 75 Dr. McNeill foiind claimant’s chief
complaint was back pain radiating into her hips and legs with
numbness into the right leg. Claimant was stationary.

The November 5, 1975 Determination Order granted her time
loss only.

Claimant then came under the care of Dr. Hill. On June
14, 1976 he recommended a myelogram and claimant was hospitalized
and on June 25 underwent a laminectomy with removal of the L4-5
disc. Dr. Hill released claimant for work on December 6, 1976.

On May 27, 1977 Dr. Pasquesi examined claimant. He found
her stationary but that she should work in a less arduous occupa
tion with restrictions on her bending, stooping and twisting;
however, claimant was capable of work. He rated her impairment
at 20% of the whole man.

On July 19, 1977 the Second Determination Order granted
her 48° for 15% unscheduled disability.

On July 17,' 1977. claimant had been hospitalized for
another myelogram which proved normal.

On July 21, 1978 Dr. Hill reported that claimant's con
dition was somewhat improved and she was capable of a reasonable
amount of activity. He recommended claimant be retrained into
lighter work.

Claimant returned to work after this injury but quit be
cause she felt there was too much gossip.going on in the laundry.

Claimant has an eighth grade education with past working
experience only as a motel maid, laundry worker and making baby
clothes.

After this injury claim.ant testified that she tried wait
ress work but only lasted three hours and was then down for three
days. Claimant hasn't sought any other employment.

The Referee found that claimant was not permanently and
totally disabled and felt that the award of the Determination Or
der was adequate.

The Board, after de novo review, finds that claimant's
physical impairment, although not severe, does prevent a return
to her regular occupation. Therefore, claimant's loss of wage
earning capacity is greater than that awarded.

m
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ORDER 

·The order of the Referee, dated August 28, 1978, is modi-· 
fied. 

Claimant is entitled to an award of 32° for a total award 
of 80° for 25% unscheduled disability. 1 

Claimant's attorney is hereby granted as a reasonable attor
ney's fee for his services at Board review a sum equal to 2~% of 
the increased compensation granted by this order, payable out of 
said compensation-as paid, not to exceed $3,000. 

The Referee 1 s ord~r, in all other respects, is affirmed. 

WCB CASE NO. 78-1170 

JOHN R. ROCK, CLAIMANT 
Dye & Olson, Claimant~s-Attys. 
Jones, Lang, Klein, Wolf & Smith, 

Defense Attys. 
Request for Review by Employer 

MARCH 21, 1979 

Reviewed by Board Members Wilson·and Phillips. 

The employer requests review of that portion of the 
order of the Referee which granted claimant an award of 
112° for 35% unscheduled low back disability. 

Claimant has been employed a~ a driver-salesman for 
many years. Claimant filed three claims in this case and 
didn't sustain any specific injury to his back in these 
claims. Claimant contends that around June 20, 1976 his 
back was hurting which he attributed! to driving a truck that 
had a hole in the seat. Commencing July 13, 1976 claimant 
underwent chiropractic treatments frcim Dr. Moore in conjunc
tion with a diagnosis ·of acute lumbosacral strain with at-
tendant intervertebral disc. I 

On November 19, 1976 Dr. Fai examined claimant and 
reported a diagnosis of .chronic lumbosacral strain with some 
suggestion of mild nerve root irri ta:tion which may be due 
to early degenerative disc disease. ;' Dr. Fax indicated he 
was somewhat surprised claimant needed three times a week 
'therapy to keep going. Conservative' treatment was recom-
mended. 1 
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ORD R
The order of the Referee, dated August 28, 1978, is modi-'

fied.
Claimant is entitled to an award of 32° for a total award

of 80° for 25% unscheduled disability.
Claimant's attorney is hereby granted as a reasonable attor

ney's fee for his services at Board review a sum equal to 25% of
the increased compensation granted by this order, payable out of
said compensation'as paid, not to exceed $3,000.

The Referee's order, in all other respects, is affirmed.

WCB CAS NO. 78-1170 r^ARCH 21, 1979
JOHN R. ROCK, CLAIMANT
Dye & Olson, Glaimant-S‘Attys.
Jones, Lang, Klein, Wolf & Smith,

Defense Attys.
Request for Review by  mployer

Reviewed by Board Members Wilson-and Phillips.
The employer requests review of that portion of the

order of the Referee which granted claimant an award of
112° for 35% unscheduled low back disability.

Claimant has been employed as a driver-salesman for
many years-. Claimant filed three claims in this case and
didn't sustain any specific injury to his back in these
claims. Claimant contends that around June 20, 1976 his
back was hurting which he attributed; to driving a truck that
had a hole in the seat. Commencing July 13, 1976 claimant
underwent chiropractic treatments from Dr. Moore in conjunc
tion with a diagnosis of acute lumbosacral strain with at
tendant intervertebral disc.

On November 19, 1976 Dr. Fax' examined claimant and
reported a diagnosis of .chronic lumbosacral strain with some
suggestion of mild nerve root irritation which may be due
to early degenerative disc disease. Dr. Fax indicated he
was somewhat surprised claimant needed three times a week
therapy to keep going. Conservative treatment was recommended.
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June 11, 1977 Dr. Moore reported 9l~im~nt h5B had , · 
times of remission and exacerbation but on the whole his -
condition was worsening. He indicated on July 22, 1977 claim-
ant had been off work since July 11 through July 15 and pos-
sibly off work from the 18th through the 22nd. On August 
23, 1977 claimant was released for regular work. 

On October 10~ 1977 claimant was examined by Dr. 
Pasquesi. Dr. Pasques i felt clairna11t had a chronic 1 umbar 
instability but the treatment he was receiving was pallia-
tive n1 th@r th~n cunt ti VQ. . I-IQ rg~oriµlmri8~8 that claimant 
seek a less-arduous type of·work. Claimant was interested 
in going into real estate sales but needed training. Claim
ant's impairment was 3% loss of flexion of lumbar·soine and 
10% for chronic moderate piin on a whole man basis.· Total 
combined impairment was 13% of the whole man . . ' 

_On bctober 31, 1977 Dr. Moore indicated he concurred 
with Dr .. Pasquesi's findings but disagreed with his rating 
of-impairment. 

On January 27, 1978 a Determination Order indicated 
there was conflicting medical reports but by a preponderance 
of evidence claimant wa~ now medically stationary and claim
ant was awarded 16 ° for 5% unsch.eduled disability. 

On March 3, 1978 Dr. Moor~ reported claimant had com
plaints of pain and was unable to bend, stoop or s~uat. He 
fell lhe heavy if!tlng, bending and twisting of claimant's 
regular employment had created a permanent disability. He 
recommended retraining. On April 11, 1978 Dr. Moore said 
claimant was not medically stationary on January 17, 1978. 

On May 2, 1978 claimant was examined by the Orthopae
dic Consultants. Their diagnosis was chronic low back strain, 
exogenous obesity and functional dysfunction marked by con
version hysteria. Further chiropractic manipul~tions were 
no longer indicated. Claimant could-not return to his former 
occupation but is capable··of working. Claimant had great 
interesi in real estate sales and vocational re~abilitation 
was recommended. Total disability to claimant's back was 
rated at 10%. 

Dr. Moore rel·eased claimant to modified work on Feb
ruary 22, 1978. 

Claimant testified to having pain from his neck, down 
his spine and into both legs and feet. Driving long distance?! 
prolonged standing or sitting causes pain. 
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On June 11, 1977 Dr. Moore reported vlsilliant 1135 had
times of remission and exacerbation but on the whole his
condition was worsening. He indicated on July 22, 1977 claim
ant had been off work since July 11 through July 15 and pos
sibly off work from the 18th through the 22nd. On August.
23, 1977 claimant was released for regular work.

On October 10,.1977 claimant was examined by Dr.
Pasquesi. Dr. Pasquesi felt claimant had a chronic lumbar
instability but the treatment he v.^as receiving was pallia-
tive rather thsn curativQ. He poeoimeftiisd that claimant
seek a less arduous type of work. Claimant was interested
in going into real estate sales but needed training. Claim
ant's impairment was 3% loss of flexion of lumbar spine and
10% for chronic moderate pain on a whole man basis. Total
combined impairment was 13% of the whole man.

On October 31, 1977 Dr. Moore indicated he concurred
with Dr.. Pasquesi's findings but disagreed with his rating
of•impairment.

On January 27, 1978 a Determination Order indicated
there was conflicting medical reports but by a preponderance
of evidence claimant was now medically stationary and claim
ant was awarded 16° for 5% unscheduled disability.

On March 3, 1978 Dr. Moore reported claimant had com
plaints of pain aiid v/as unable to bend, stoop or scjuat. He
felt the heavy llftlng, bending and twisting of claimant's
regular employment had created a permanent disability. He
recommended retraining. On April 11, 1978 Dr. Moore said
claimant was not medically stationary on January 17, 1978.

On May 2, 1978 claimant was examined by the Orthopae
dic Consultants. Their diagnosis was chronic low back strain,
exogenous obesity and functional dysfunction marked by con
version hysteria. Further chirop.ractic manipulations were
no longer indicated. Claimant could-not return to his former
occupation but is capable'of working. Claimant had great
interest in real estate sales and vocational rehabilitation
was recommended. Total disability to claimant's back was
rated at 10%.

Dr. Moore released claimant to modified work on Feb
ruary 22, 1978.

Claimant testified to having pain from his neck, down
his spine and into both legs and feet. Driving long distances,
prolonged standing or sitting causes pain.
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The Referee found that claimant is no longer able to 
return to his regular occupation-and was in need of vocational 
rehabilitation. He granted claimant an award of 35% unschedu~ed 
low back disability for claimant's loss of future wage earning 
capacity. 

The Referee denied claimant's request for additional 
temporary total disability compensation. 

The Board, on de novo review,· finds that claimant 
is precluded from his regular ocdupation but is capable 
of performing work in a large·segment of the labor market. 
Claimant has undergone no hospitalization nor surgery. The 
Board finds that the claimant would be adequately compen
sated for his· loss of e:a_rning capaci ty'"·wi th an award of 
20% unscheduled disability. 

ORDER 

The order of the Referee, da~ed September 20, 1978, is 
modified. 

Claimant is hereby granted an award of 64° for 20% 
unscheduled low back disability. This award is in lieu of 
all prior awardi. The Referee's ·order, in all other respe~ts, 
is affirmed. 

WCB CASE NO. 77-6395 

CHARLES E. ROGERS, SR, CLAIMANT 
Ja~es F. Larson, Claimant's Atty. 
Jones, Lang, Klein, Wolf & Smith, 

Defense Attys. 
·Request for Review by Employer 

MARCH 21, 1979 

Reviewed by Board Member~ Wilson and Phillips. 

The employer requests review·by the Board of the Ref
eree's order which granted claimant ~n award of permanent total 
disability effective the date of his order, August 25, 1978. 

Claimant suffered a prioi industrial injury in 1960 and 
was off work three years and received an award of 20%. 

' 
On August 28, 1976 claimant,: 52 years of age, was em

.ployed with Clear Pine as a cleanup man and caught his hand 
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The Referee found that claimant is no longer able to
return to his regular occupation -and v;as in need of vocational
rehabilitation. He granted claimant an award of 35% unscheduled
low back disability for claimant's loss of future wage earning
capacity.

The Re'feree denied claimant's request for additional
temporary total disability compensation.

The Board, on de novo reviev;, finds that claimant
is precluded from his regular occupation but is capable
of performing work in a large' segment of the labor m.arket.
Claimant has undergone no hospitalization nor surgery. The
Board finds that the claimant would be adequately compen
sated for his‘ loss of e'arning capacity"with an award of
20% unscheduled disability.

ORD R
The order of the Referee, dated September 20, 1978, is

modified.
Claimant is hereby granted an award of 64° for 20%

unscheduled low back disability. This av;ard is in lieu of
all prior awards. The Referee's order, in all other respects,
is affirmed.

WCB CAS NO. 77-6395 f4ARCH 21, 1979
CHARL S  . ROG RS, SR, CLAI.MANT
James F. Larson, Claimant's Atty.Jones, Lang, Klein, Wolf & Smith,

Defense Attys.
■Request for Review by  mployer

Reviewed by Board Members Wilson and Phillips.
The employer requests review' by the Board of the Ref

eree's order which granted claimant an award of permanent total
disability effective the date of his order, August 25, 1978.

Claimant suffered a prior industrial injury in 1960 and
was off work three years and received an award of 20%.

On August 28, 1976 claimant,; 52 years of age, was em
ployed with Clear Pine as a cleanup man and caught his hand
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a belt. The diagnosis by Dr. Watt:leworth was aggravation 
of an old lumbosacral strain superimposed on degenerative disc 
disease LS-Sl. Claimant was treated conservatively. 

On May 10, 1977 the Orthopaedic Consultants examined him 
and diagnosed healed laceration right index finger, no residuals, 
chronic lumbosacral strain superimposed on degenerative disc 
disease and chronic strain right rhonilioid muscles, mild. Cla~m
ant's condition was stationary and he could perform lighter work. 
Job placement was recommended. Total loss of function was 
mildly moderate and ~inimal loss of function of the right shoulder. 
On June 13 Dr. Wattleworth concurred. 

On September 14, 1~77 Dr. Wattleworth reported tha.t Vo
cational Rehabilitation told claimant there was no job he could. 
perform and they iecommended social security .. 

On October 13, 1977 the Determination Order granted claim
ant 160° for 50% unscheduled back and right shoulder disability. 

Cl~imant has an eighth grade education. Claimant testified 
his complaints were pain on the right side of the back into the 
right leg, left sided muscle spasms, and his legs and feet swell. 
Claimant testified he could only walk two blocks and could sit 
only 12-15 minutes. 

Claimant further -testified he tried a dishwasher job 
for one night for two hours and had pain. He then got a job 
with Pinkerton Guards and lasted two weeks. The difficulty 
of this job was climbing stairs to punch the time clock every 
hour. 

Claimant is now drawing social security benefits. He 
recently drove to Canada and camped out and chopped kindling. 

Claimant testified he has sought no employment. Mr. 
Mattox, a vocational rehabilitation counselor, testified claimant 
would have trouble working an 8-hour day forty hours a week. 
He did feel claimant could physically perform sedentary work 
where he could alternat~ his sitting and standing. This em
ployer offered claimant a cleanup job but .Dr. Wattleworth op
posed it.· Dr. Wattleworth found claimant's limitations were 
not lifting over 25 pounds and no stooping. 

I 
The Referee found that the medical evidence, coupled 

with the other factors, of claimant's age,·eaucation and past 
work experience, indicated that claimant could not be suitably 
and gainfully employed. Claimant is therefore placed prima 
facie into the odd-lot category and the burden .shifts to ·the 
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in a belt. The diagnosis by Dr.- Wattleworth was aggravation
of an old lumbosacral strain superimposed on degenerative disc
disease L5-S1. Claimant was treated conservatively.

On May 10^ 1977 the Orthopaedic Consultants examined him
and diagnosed healed laceration right index finger, no residuals,
chronic lumbosacral strain superimposed on degenerative disc
disease and chronic strain right rhomboid muscles, mild. Cla-im-
ant's condition was stationary and he could perform lighter work.
Job placement v/as recommended. Total loss of function was
mildly moderate and minimal loss of function of the right shoulder.
On June 13 Dr-. Wattleworth concurred.

On September 14 , 19 77 Dr. Wattlev;orth reported that Vo
cational Rehabilitation told claimant there was no job he could,
perform and they recommended social security,.

On October 13, 1977 the Determination Order granted claim
ant 160® for 50% unscheduled back and right shoulder disability.

Claimant has an eighth grade education. Claimant testified
his complaints were pain on the right side of the back into the
right leg, left sided muscle spasms, and his legs and feet swell.
Claimant testified he could only walk two blocks and could sit
only 12-15 minutes.

Claimant further -testified he tried a dishwasher job
for one night for two hours and had pain. He then got a job
with Pinkerton Guards and lasted two v/eeks. The difficulty
of this job was climbing stairs to punch the time clock every
hour.

Claimant is now drawing social security benefits. He
recently drove to Canada and camped out and chopped kindling.

Claimant testified he has sought no employment. Mr.
Mattox, a vocational rehabilitation counselor, testified claimant
would have trouble working an 8-hour day forty hours a week.
He did feel claimant could physically perform sedentary work
where he could alternate his sitting and standing. This em
ployer offered claimant a cleanup job but Dr. Wattleworth op
posed it. • Dr. Wattleworth found claimant's limitations were
not lifting over 25 pounds and no stooping.

The Referee found that the medical evidence, coupled
with the other factors, of claimant's age,'education and past
work experience, indicated that claimant could not be suitably
and gainfully employed. Claimant is therefore placed prima
facie into the odd-lot category and the burden .shifts to the
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IM~lay~r to find-guitablQ wort\or claimant. He granted Glaim
ant an award of permanent.totaj disability. 

The Board,.on de novo ~eview, finds, based upon the med
ical evidence of a mildly moder.ate disability with no doctor 
finding claimant permanently ar.fd totally disabled, that claim
ant has not carried his burden jof proo~and is not permanently 
and- totally disabled. Claiman~ is physically capable of seden-
tary type employment. I _ _ . 

The Board further finds that the Referee erroneously 
states claimant was prima facid odd lot permanently and totally 
disabled and that the burden t~en shifts to the employer. U6der 
Wilson v. Weyerhauser, 30 Oi A~p 403, the burden d;es not shift. 

. iloRDER 

~f . 
The order of the Referee, dated August 25, 1978, is modi-

fied. ) 

Claimant is hereby graJted a~ ~ward of 256° for 80% un
scheduled low back disability. I This award is in lieu of the 
award granted by the Referee's order which, in all other re
spects, is affirmed. 

I 

l 

I 
I 

WCB CASE NO. 78-1903 

j 
j 

Evohl F. Malagon, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant 

PATRICK N. RYAN, CLAIMANT 

MARCH 21, 1979 

Reviewed by Board Members Phillips and Mccallister. 
I . ' 

, I 
Claimant requested review by. the Board of the Referee 1 s 

order which affirmed the Fund'k denial of January 31, 1978 and 
affirmed the Determination Ord~r of April 4, 1977. 1 . 

Claimant, age 35, was ~m~loy~d by McKenzie Willamette 
Hospital as a patient aide an~ sustained a back injury on Oct
ober 11, 1978 while lifting a ~00-pound patient out of a Volks
wagen bus. into a wheelchair. Claimant described the pain in his 
back as mild at the time· of th1e injury but gradually increasing 
with work. 1· 

I 

I -6,07-
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m to find- GuitablQ workant an award of permanent total
for claimant. He granted claim-
disability.

The Board, on de novo rjOview, finds, based upon the med
ical evidence of a mildly moderate disability with no doctor
finding claimant permanently and totally disabled, that claimant has not carried his burden |of proof- and is not permanently
and totally disabled. Claimant is physically capable of seden
tary type employment.

The Board further finds that the Referee erroneously
states claimant was prima facie odd lot permanently and totallydisabled and that the burden thien shifts to the employer. Under
Wilson V. Weyerhauser, 30 Or App 403, the burden does not shift.

ORD R

f ied.
The order of the Referee, dated August 25, 1978, is modi-

Claimant is hereby granted an award of 256° for 80% un-
scheduled low back disability,
award granted by the Referee's
spects, is affirmed.

This av;ard is in lieu of the
order which, in all other re-

WCB CAS NO. 78-1903 MARCH 21, 1979
PATRICK N RYAN, CLAIMANT
Evohl F Malagon, Claimant's Atty 
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Phillips and McCallister.
,Claimant requested review by the Board of the Referee's

order which affirmed the Fund's denial of January 31, 1978 and
affirmed the Determination Order of April 4, 1977.

Claimant, age 35, was employed by McKenzie WillametteHospital as a patient aide and| sustained a back injury on Oct
ober 11, 1978 while lifting a COO-pound patient out of a Volks
wagen bus into a wheelchair. Claimant described the pain in his
back as mild at the time of the injury but gradually increasingwith v/ork. i’
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Lundsgaard diaqnosed an acute lumbosacral strain and 
claimant missed three days-of work. 

) 

On January 4, 1978, at home, claimant was swinging as~ 
pound maul while standing in six-inches of mud and slipped, 
twisting his back. On January 17 claimant returned to see Dr. 
Lundsgaard. The diagnosis was chronic strain of the lumbosc1cral 
soft tissu~ area. Claimant missed 16 days of work from this 
incident. 

~ Determination Order of April 4, 1977 regarding the Oct-
ober 1976 injury granted time loss only. 

On January 9, 1978 Dr. Lundsgaard examined the ~laima~t 
and felt that he had not completely recovered from his original 
injury and now appears to have a new injury with aggravation of 
a pre-existing condition. On January 9, 1978 claimant was hos
pitalized for traction. 

The January 31, 1978 denial of aggravation was issued by 
·the Fund. 

On May 15, 1978 Dr. Stainsby reported that in his opin
ion, based on the history claimant gave to him, clai_mant had 
continuing low back symptoms following the October 1976 injury 
and the episode of January 4, 1978 vrns simply an aggravation of 
the pre-existing industrial injury. Therefore, the October· 
1976 injury was the result of claimant's present problems. 

On July 17, 1978 Dr. Carter 6pined that the January 1978 
incident was a material contributing factor in claimant's pre~ 
sent low back treatment. 

The Referee found that the January 1978 incident was a 
new intervening injury and he affirmed the denial. He further 
found that there was no medical support that claimant had lost 
any future wage earning capacity due to the October 1976 indus
trial injury and he affirmed the Determination Order. 

The Board, on de-novo review, concurs with the conclu
sions reached by the Referee. 

ORDER 

The order of. the Referee,· dated August 11, 19 7 8, is af-
firmed. 
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Dr. Lundsgaard diagnosed an acute lumbosacral strain and
claimant missed three days of work,

iOn January 4 , 1978, at home, claimant v;as swinging a 5-
pound maul while standing in six-inches of mud and slipped,
twisting his back. On Jcinuary 17 claimant returned to see Dr.
Lundsgaard. The diagnosis v;as chronic strain of the lumbosacral
soft tissue area. Claimant m.issed 16 days of work from this
incident.

A Determination Order of April 4, 1977 regarding the Oct
ober 1976 injury granted time loss only.

On January 9, 1978 Dr. Lundsgaard examined the claimant
and felt that he had not completely recovered from his original
injury and nov; appears to have a new injury with aggravation of
a pre-existing condition. On January 9, 1978 claim^int was hos
pitalized for traction.- ...

The January 31, 1978 denial of aggravation was issued by
the Fund.

IOn May 15, 1978 Dr. Stainsby reported that in his opin
ion, based on the history claimant gave to him, claim.ant had.
continuing low back symptoms following the October 1976 injury
and the episode of January 4, 1978 was simply an aggravation of
the pre-existing industrial injury. Therefore, the October
1976 injury was the result of claimant's present problems.

On July 17, 1978 Dr. Carter opined that the January 1978
incident v;as a material contributing factor in claimant's pre,-
sent low back treatment.

The Referee found that the January 1978 incident was a
nev7 intervening injury and he affirmed the denial. He further
found that there was no medical support that claimant had lost
any future wage earning capacity due to the October 1976 indus
trial injury and he affirmed the Determination Order.

The Board, on de'novo review, concurs with the conclu
sions reached by the Referee,

ORD R
The order of the Referee,’ dated August 11, 1978, is af

firmed .
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NO 133 CB 2701G40 

VERLYN D. scm}ELL, c·tAifmNT 
Own Motion Order 

MARCH 21, 1979 

On November 2, 1978 the Board received a letter from 
claimant requesting that jt exercise it~ own motion jurisdic
tion and reopen his claim for an injury ~ustained on May 13, 
1969. Claimant 1 s claim was last clos~d by the Board on May 
18, 1977 at which time he was granted additional compensation 
for time loss. 

) 

By its letter of December 1, 1978 the Board requested 
claiman~to furnish it with current medical reports from his 
treating doctor, specifically commenting on whether he felt 
claimant's present disability was related to hts industrial in
jury. Upon receipt of such reports Travelers Insurance Company 
would have 20 days in which to advise the Board of its posi
tion as to claimant's request. 

On December 7, 1978 Travelers sent some medical reports 
to the Board with their.opinion that claimant may have suffered 
a new work-related injury and should be handled by another car
rier. It i~dicated that it was continuing to pay claimant's 
medical expenses but would oppose reopening of the claim for 
any further time loss benefits or other compensation. 

On February 28, 1979 the carrier indicated that it did 
not feel claimant's condition had worsened since the May 1977 
Determination Order and it still would resist reopening of 
claimant's clnim. Enclosed was a report from Dr. Arnold Miller 

. dated· February 2_0, 19 79 which indicated claimant had been hos
pitalized from January 22, 1979 through January 30, 1979 with 
multiple recurrent acute pulmonary ernboli. 

The Board, ·after thorough co11sideration of the evidence 
before it, concludes that claimant is entitled to compens~tion _ 
for the time h~ was hospitalized in January 1979. It feels that 
at the present time there is no need to reopen claimant 1 s claim 
as the carrier is apparently paying plaimant's medical expenses. 

ORDER 

Claimant is hereby gra.nted compensation for temporary 
total disability from January_22, 1909 through January 30, 
19 79. 
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CLAIM NO 133 CB 2701G40 MARCH 21, 1-979

VERLYN D SCHNELL, CLAIMANT
Own Motion Order

On November 2, 1978 the Board received a letter from
claimant requesting that it exercise its own motion jurisdic
tion and reopen his claim for an injury sustained on May 13,
1969. Claimant’s claim was last closed by the Board on May
18, 1977 at v/hich time he was granted additional compensation
for time loss.

m

By its letter of December 1, 1978 the Board requested
claimant’ to furnish it v/ith current medical reports from his
treating doctor, specifically commienting on v;hether he felt
claimant's present disability was related to his industrial in
jur}^. Upon receipt of such reports Travelers Insurance Company
V70uld have 20 days in v;hich to advise the Board of its posi^
tion as to claimant's request.

On December 7, 1978 Travelers sent some medical reports
to the Board with their .opinion that claimant may have suffered
a new V7ork-related injury and should be handled by another car
rier. It indicated that it was continuing to pay claimant's
medical expenses but would oppose reopening of the claim for
any further time loss benefits or other compensation.

On February 28, 1979 the carrier indicated that it did
not feel claimant's condition had worsened since the May 1977
Determination Order and it still would resist reopening of
claimant's claim.  nclosed was a report from Dr. Arnold Miller
dated'February 20^ 1979 v;hich indicated claimant had been hos
pitalized from January 22, 1979 through January 30, 1979 with
multiple recurrent acute pulmonary embo].i.

The Board, 'after thorough consideration of the evidence
before it, concludes that claimant is entitled to compensation -
for the time he was hospitalized in January 1979. It feels that
at the present time there is no need to reopen claimant's claim
as the carrier is apparently paying claimant's medical expenses.

ORD R

Claimant is hereby granted compensation for temporary
total disability from January 22, 19|79 through January 30,
1979.
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CASE NO. 78-1540 

JOHN G. SCOTT, CLAIMANT 
Claud A. Ingram, Claimant's Atty. 
SAIF, Legal Servic~s, Defense Atty. 
Request for Review by Clairn'ant -

MARCH 21, 1979 

Reviewed by Board Members Wilson and Phillips. 

Claimant requests review bj the Ilourd of the order of 
the Referee which affirmed the Fund's denial. 

Claimant, a 49-year-old rancher,- suffered a low back 
injury on October ·11, 197.•1° while trying to bring his horse under 
control after it was stampecled by a truck whose driver drove 
his vehicle into a herd of cattle claimant was driving along a 
public highway. 

Claimant and his wife h~d entered into an agreement in 
January 1970 with Erickson Supermarket to manage and occupy 
a ranch owned by Erickson's anc to·run the ranching operation 
for the mutual benefit of both parties. This agreement pro
vided for claimant to have the riqht of pasturing upon Erick
son's premises a maximum of 150 h~ad of cattle with the pro
visions that he graze· at least 75 head upon a Cascade r~serve 
allotment during each anr.ual grazing season (July 15·- October 4j 
15). All transportation expenses pertaining to this purpose 
were to be claimant's. 

Erickson, in turn, would furnish sufficient forage for 
75 head of claimant's cattle during ihe full year and for the 

~ddilional ?Shead for each year wlih the exception·of the graz
ing season. 

Claimant's private herd was to b~ limited to 150 head 
for ~hich he was solely responsible. Claimant further had 
sole use of the house, joint use of outbuildings with claimant 
maintaining them. Also cJ.aimant was responsible for cultivat
i1ig, raising, harvesting and storing crops and maintaining 
fencE~s. 

Claimant was not paid any compensation other than 
that specified by this agreement. Claimant was in the pro
cess of· returning his cattle to Erickson's ranch when the 
accident occurred. None of Erickson's cattle.was involved. 

Claimant's injury was diagriosed as an acute lumbosacral 
strain by Dr. Herbert. The claim was accepted as a non
disabling injury. 
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WCB CASE NO 78-1540 'MARCH 21, 1979
JOHN G SCOTT, CLAIiMANT
Claud A. Ingram, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

Reviev/ed by Board Members Nilson and Phillips.
Claimant requests review by the Board of the order of

the Referee which affirmed the Fund's denial.
Claimant, a 49-year-old rancher,- suffered a low back

injury on October'11, 1974 while trying to bring his horse under
control after it v/as stampeded by a truck v;hose driver drove
his vehicle into a herd of cattle claimant was driving along a
public highway.

Claimant and his wife had enter
January 1970 with  rickson Supermarket
a ranch owned by  rickson's and to run
for the mutual benefit of both parties,
vided for claimant to have the right of
son's premises a maximum of 150 head of
visions that he graze at least 75 head
allotment during each annual grazing se
15). All transportation expenses perta
were to be claimant's.

ed into an agreement in
to manage and occupy
the ranching operation

This agreement pro-
pasturing upon  rick-
cattle with the pro-

upon a Cascade reserve
cison (July 15- October
ining to this purpose

 rickson, in turn, would furnish sufficient forage for
75 head of claimant's cattle during the full year and for the
ac^clitional 75 lieac5 for each year with the exception' of the graz
ing season.

Claimant's private herd v/as to be limited to 150 head
for -which he was solely responsible. Claimant further had
sole use of the house, joint use of outbuildings with claim.ant
maintaining them. Also cl.aimant v/as responsible for cultivat
ing, raising, harvesting and storing crops and maintaining
fences.

Claimant was not paid any compensation other than
that specified by this agreement. Claimant was in the pro
cess of returning his cattle to  rickson's ranch when the
accident occurred. None of  rickson's cattle.was involved.

Claimant's injury was diagnosed as an acute lumbosacral
strain by Dr. Herbert. The claim was accepted as a non
disabling injury.

-610-
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Rankin, on October 2~, 1977, diagnosed osteoarthri
tis, lumbar spine moderate secondary to lumbosacral strain with 
nerve root irritation with sciatica. 

On February 16, 1978 the Fund rescinded its prior ac
ceptance of the claim and denied responsibility indicating 
the injury did not occur within the. course and scope of claim
ant's employment. 

The Referee found that the activity in which claimant 
was engaged at the time of injury did not directly nor indirectly 
carry oul lhe ~bi~6~~~ of ~hG gmploygr or advance his intereBt 
and was not related to his employment of operating the ranch. 
The agreement specificaliy· charges c~aimant, at his own expense, 
to furnish transportation for his cattle and the responsibility 
of their well-being. Consequently, the Referee affirmed the 
denial that the injury did not arise,out 6£ and in the course 
of c la iman t' s employm·en·t. 1 

The Board, on de nova review, finds that the provision 
in the agreement between the parties which designated the 
caring for the cattle of both parties was the agreement of 
compensation for employment. Th~ only monetary compensation 
was that derived from the sale of claimant's cattle. It 
makes no difference, according to the agreement, whose cattle 
were being driven. Claimant was only responsible for the 
costs pertaining to the transportati6n of cattle, and claimant 1 s 
drivinq his own cattle on that day was just as much a part of· 
his ·compensation as it would have been had the cattle belonged 
to Erickson. 

ORDER 

The order of the Referee, dated October 4, 1978, 1s re-
versed. 

Claimant's claim is hereby r~manded to the State Accident 
Insurance Fund for acceptance and payment of compensation as pro
vided by law. 

I 

Claimant's attorney is hereby granted as a reasonable 
attorney 1 s fee for his services befoie the Referee and the Bo~rd 
a sum equal to $650, payable by the Fund. 
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Dr. Rankin, on October 28, 1977, diagnosed osteoarthri
tis, lumbar spine moderate secondary to lumbosacral strain with
nerve root irritation with sciatica.

On February 16, 1978 the Fund rescinded its prior ac
ceptance of the claim and denied responsibility indicating
the injury did not occur v/ithin the. course and scope of claim
ant’s employment.

The Referee found
was engaged at the time of
carry out tte pur]i6Sf?;5
and v;as not related to hisThe agreement specifically
to furnish transportation
of their well-being. Cons
denial that the injury did
of claimant's employment.

that the activity in which claimant
injury did not directly nor indirectly

the employer or advance his interest
employment of operating the ranch,■charges claimant, at his ov/n expense,

for his cattle and the responsibility
equently, the Referee affirmed the
not arise :Out of and in the course

The Board, on de novo review, finds that the provision
in the agreement betw^een the parties v/hich designated the
caring for the cattJ.e of both parties was the agreement of
compensation for employment. The only monetary compensation
was that derived from the sale of claimant's cattle. It
makes no difference, according to the agreement-, whose cattle
were being driven. Claimant was only responsible for the
costs pertaining to the transportation of cattle, and claim.ant's
driving his own cattle on that day was just as much a part of
his compensation as it would have been had the cattle belonged
to  rickson.

ORD R
The order of the Referee, dated October 4, 1978, is re-

versea.
Claimant's claim is hereby remanded to the State Accident

Insurance Fund for acceptance and payment of compensation as pro
vided by law.

Claimant's attorney is hereby granted as a reasonable
attorney's fee for his services before the Referee and the Board
a sum equal to $650, payable by the Fund.
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CASE NO. 77-6615 

JOHN SLATSKY, CLAIMANT 
Timothy J. Helfrich, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant 

MARCH 21, 1979 

Reviewed by Board Members Wilson and Phillips. 

Claimant seeks Board revi~w of the Referee's order which 
affirmed the May 16, 1977 Determination Order whereby claimant 
was granted compensation equal to 15° for 10% loss of the right 
forearm. 

Claimant suffered a compensable injury to his right arm 
on October 6, 1976 when his arm was caught in a stud stacker. 
br. Abbott diagnosed a jagged laceration in the mid forearm 
on the supinator aspect of the arm exposing all of_the major 
flexar tendbns. Claimant was found to be medically stationary 
by Dr. Abbott on December 13, 1976. 

Qn hpr;Ll 22, 13 77 Dr.'· Ma.rtens found claim~nt' s condition 
also stationary and indicated he needed no further treatment. 
The doctor found full motion of the right arm with a 1/3 loss 
of his grip strength. Claimant was then working as a drapery 
consultant and it was indicated that he could return to his 
former job. 

The May 16, 1977 Determination Order granted claimant 
compensation for 10% loss of the right forearm. 

At the time of the hearing claimant was working part time 
as a drapery installer. He testified that.he can't lift as much 
as b~fore and the arm gives out quick~r than befor~ his injury. 
He indicated that he had to protect his arm somewhat when he 
worked and to use his left hand more. 

I 

The Referee found that claimant has the burden of prov-
ing the extent of disability by competent medical evidence. 
Although claimant has lost approximately 1/3 of his grip strength 
in the right forearm he suffers no other impairment. Based on 
the evidence before him the Referee felt claimant had been ade
quately compensated for his disability by the 10% award granted 
by the Determination Order. 

The B6ard, after de novo review, agrees with the fin~ings 
and c·onclusions of· the Referee. 
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WCB CAS NO. 77-6615 MARCH 21, 1979
JOHN SLATSKY, CLAIMANT
Timothy J. Helfrich, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

Reviev;ed by Board Members Wilson and Phillips.
Claimant seeks Board review of the Referee's order which

affirmed the May 16, 1977 Determination Order whereby claimant
was granted compensation equal to 15® for 10% loss of the right
forearm.

Claimant suffered a compensable injury to his right arm
on October 6, 1976 when his arm was caught in a stud stacker.
Dr. Abbott diagnosed a jagged laceration in the mid forearm
on the supinator aspect of the arm exposing all of.the major
flexar tendons.. Claimant was found to be medically stationary
by Dr. Abbott on December 13, 1976.

2Z, 1377 Drl'Martens found clairnsnt' aondltlon
also stationary and indicated he needed no further treatment.
The doctor found full motion of the right arm with a 1/3 loss
of his grip strength. Claimant v;as then working as a drapery
consultant and it was indicated that he could return to his
former job.

The May 16, 1977 Determination Order granted claimant
compensation for 10% loss of the right forearm.

At the time of the hearing claimant was working part time
as a drapery installer. He testified that he can't lift as much
as before and the arm gives out quicker than before his injury.
He indicated that he had to protect his arm somewhat when he
worked and to use his left hand more.

The Referee found that claimant has the burden of prov
ing the extent of disability by competent medical evidence.
Although claimant has lost approximately 1/3 of his grip strength
in the right forearm he suffers no other impairment. Based on
the evidence before him the Referee felt claimant had been ade
quately compensated for his disability by the 10% award granted
by the Determination Order.

The Board, after de novo review, agrees with the findings
and conclusions of the Referee.
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, .. 
d'ated~ugust 24,- 1978, is afThe order of the Referee, 

fil"mQd. 

WCB CASE NO. 78-4237 

CHARLES R. SMITH, CLAIMANT 
Evohl F. Malagon & Assoc., Claimant's Atty. 
Merten & Saltveit, Defense Atty. 
Request for Revie~ by Employer 

MARCH 21, 1979 

Reviewed by Board Members Wilson and McCallister. 

The employer requests review by the Board of the Ref
eree's order which granted claimant 96° for 30% unscheduled 
disability. 

Claimant was employed by Chase Bag Company as a roll 
tender and on October 14, 1977 sustained a compensable back 
injury when a 365 pound roll fell on him. 

Claimant came under the care of Dr. Butt, a chiropractor, 
who diagnosed thoracic lumbosacral sprain with suspected inter
vertebral disc derangemerit and concurrent pre-existing sacrali
zation of L-6. Claimant's treatment was conservative. 

On December 19, 1977 Dr.' Pasquesi examined claimant and 
diagnosed lumbar instability and mild cervical instability. 
Dr. P;:1squesi recommended claimant be, seen at the Callahan Center 
as he would probably have-some impaitment and would need retrain
ing. Dr. Butt subsequently thereaft~r concurred. However, 
clai~ant declined going to the Cente~~ 

On March 11, 1978 Dr. Butt released claimant for modi
fi.ed work with no lifting or bending or long periods of stand
ing. In April, Dr. Butt found h~s condition stationary with 
a moderate amount of symptomatology still existing. 

• I 

I 

The May 25, 1978 Determination Order granted claimant 
an award of 16° for 5% unscheduled low back disability. 

. . 
Claimant then entered a management trainee position for 

_Craftsman Building Maintenance for t{vo months at $1,500 a month; 
this position was strictly supervisory and public relations work. 
Claimant then bought the business fo~- $1 and now is gr6ssing $300-
$4 00 but hopes to make a go of it in: this business venture. 

-613-
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m ORD R_
The order of the Referee, dated August 24, 1978, is af-

fimed.

V7CB CAS NO. 7 8-4 237
t r»

CHARL S R. SMITH, CLAIflANT
 vohl F. Malagon & Assoc., Claimant's Atty
Merten & Saltveit, Defense Atty.
Reciuest for Review by  mployer

MARCH 21, 1979

m

m

Reviev/ed by Board Members Wilson and McCallister.
The employer requests review by the Board of the Ref

eree's order which granted claimant 96° for 30% unscheduled
disability.

Claimant was employed by Chase Bag Company as a roll
tender and on October 14, 1977 sustained a compensable back
injury when a 365 pound roll fell on him.

Claimant came under the care of Dr. Butt, a chiropractor,
who diagnosed thoracic lumbosacral sprain with suspected inter
vertebral disc derangement and concurrent pre-existing sacrali
zation of L-6. Claimant's treatment was conservative.

On December 19, 1977 Dr.’ Pasquesi examined claimant and
diagnosed lumbar instability and mild cervical instability.
Dr. Pasquesi recommended claimant be. seen at the Callahan Center
as he would probably have some impairment and would need retrain
ing. Dr. Butt subsequently thereafter concurred. However,
claimant declined going to the Center..

On March 11, 1978 Dr. Butt released claimant for modi
fied work v/ith no lifting or bending or long periods of stand
ing. In April, Dr. Butt found his condition stationary with ,
a moderate amount of symptomatology still existing.

The May 25, 1978 Determination Order granted claimant
an award of 16° for 5% unscheduled low back disability.

Claimant then entered a management trainee position for
Craftsman Building Maintenance for two months at $1,500 a month;
this position was strictly supervisory and public relations work.
Claimant then bought the business for^ $1 and now is grossing $300'
$400 but hopes to make a go of it in' this business venture.
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were offered into evidence at the hearing but 
the Referee concluded the film did not impeach claimant•s 
testimony. Claimant ha.s an 8th grade education with the only 
other work experience in logging. 

The Referee found claimant was now precluded from all 
forms of heavy manual ~abor and ~ranted him an awar~ 9g JQl 1 

unscheduled disability. 

The Board, on de nova review, would modify the award 
granted by the Referee. The Board finds, based upon viewing 
the films of record, and upon claimant 1 i refusal to attend 
the Callahan Center, that claimant's loss of wage earning 
capacity is merely speculative. Therefore, an award of 15% 
would ndequately compensat@.claimant for hig logg of wagg 
earning.capacity and his mild impairment. 

ORDER 
The order of the Referee, dated October 17, 1978, is 

modified .. 

Claimant is hereby granted compensation equal to 48° 
for 15% unscheduled permanent partial disability. This award 
is in lieu of the award granted by the Referee 1 s order which, 
in all other respects,is affirmed. 

WCB CASE NO. 77-5539 

Ern"-lARD G. TAYLOR, CLAIM.ANT 
Haviland, deSchweinitz, Stark & Hammack, 

Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Request for Review by the SAIF 

MARCH 21, 1979 

Reviewed by Board Members Phillips and Mccallister. 

The State Accident Irysurance Fund requests review by 
th~ Board of the Referee 1 s order which granted claimant an 
award of 192° for 60% unscheduled disability. 

Claimant, 71 years of age, has been a bucker and faller 
in the logging industry most of his adult life. Claimant had 

. re-tired in 19 75 but this employer requested he return to work 
for him and claimant accepted. 

-614-

Films were offered into-evidence•at the hearing but
the Referee concluded the film did not impeach claimant's
testimony. Claimant has an 8th grade education with the only
other work experience in logging.

The Referee found claimant was now precluded from all
forms of heavy manual labor and granted him an award 9^
unscheduled disability.

The Board, on de novo review, would modify the award
granted by the Referee. The Board finds, based upon viewing
the films of record, and upon claimant's refusal to attend
the Callahan Center, that claimant's loss of wage earning
capacity is merely speculative. Therefore, an award of 15%would adequately compensate'clalrriant for hie Ioeb of wage
earning capacity and his mild impairment.

ORD R
The order of the Referee, dated October 17, 1978, is

modified.

m

Claimant is hereby granted compensation equal to 48°
for 15% unscheduled permanent partial disability. ' This av/ard
is in lieu of the award granted by the Referee's order which,
in all other respects,is affirmed.

WCB CAS MO. 77-5539 MARCH 21, 1979
 DWARD G. TAYLOR, CLAI iANT
Haviland, deSchweinitz, Stark & Hammack,
Claimant's Attys.

SAIF, Legal Services, Defense Atty.
Request for Review by the SAIF

Reviewed by Board Members Phillips and McCallister.
The State Accident Insurance Fund requests review by

the Board of the Referee's order which granted claimant an
award of 192° for 60% unscheduled disability.

Claimant, 71 years of age, has been a bucker and faller
in the logging industry most of his adult life. Claimant had
retired in 1975 but this employer requested he return to work
for him and claimant accepted.

-614-
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September 16, 1976 a small strip on a small tree 
slipped back ,and struck claimant in the .. low back, smashing 
his left middle finger and landing on his right ankle. Dr. 
McGeary diagnosed sprained ankle and bruised back. 

On January 12, 1977 Dr. Boch, a chiropractor, diagnosed 
resolving acute 1 umbo"sacral strain an_d right foot and ankle 
sprain. 

Claimant then came under the care of Dr. Maurer who 
found claimant's condition stationary on March- 9,· 1977. Dr. 
Maurer f6und claimant unable to teturn to the logging indus-
try, based partially on his age. Dr. Maurer noted claimant . 
was eager to return to work and that claimant was an incredible 
man for his age. Claimant was restricted to l~fting 50 pounds. 

The April 12, 1977 Deteimination Order granted 32° for 
10% unscheduled disability and 13.5° for 10% loss of the right 
foot. 

On October 12, 1977 Dr. Maurer reported claimanf should 
avoid lifting in excess of 40 po~nds, bending, stooping or pro
·longed sitting. 

Mr. Madden, an employment service owner, testified 
there was no work claimant could do. 

Claimant's past work experience has peen, on a limited 
b~sis, owner of a supper ~lub and owner of a saw mill. Claimant 
has an eighth" grade ·Etctucation. Claimahr-11a s tried repeatedly 
to return to logging, but no one will hire him. 

The Referee found claimant was capable of working and 
was not permanently and totally disabled. However, claimant 
is now precluded from the lo~ging industry and his ability 
to obtain other employment is not great. He avJarded claimant 
60% unscheduled disability to compen~ate him for his loss of 
wage earning capacity. 1 

The Board·, on de nova review, finds that the medical 
evidence does not support a finding ~f 60% unscheduled disabil
ity. Claimant is mostly precluded from returning to logging 
by his age. Based on all of the evidence and the fact th~t 
claimant is capable, physically, of ret~rning to lighter work, 
the Board finds that claimant is entitled to an award of 40%. 

i fied. 

ORDER 

The order of the Referee, dated September 7, 1978, is mod-
1 
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On September 16, 1976 a small strip on a small tree
slipped back .and struck claimant in the-low back, smashing
his left middle finger and landing on his right ankle. Dr.
McGeary diagnosed sprained ankle and bruised back.

On January 12, 1977 Dr. Boch, a chiropractor, diagnosed
resolving- acute lumbosacral strain and right foot and ankle
sprain.

Claimant then camie under the care of Dr. Maurer who
found claimant's condition stationary on March-,9,' 1977. Dr.
Maurer found claimant unable to return to the logging indus
try, based partially on his age. Dr. Maurer noted claimant
was eager to return to work and that claimant v;as an incredible
man for his age. Claimant was restricted to lifting 50 pounds.

The April 12, 1977 Determination Order granted 32° for
10% unscheduled disability and 13.5° for 10% loss of the right
foot.

On October 12, 1977 Dr. Maurer reported claimant should
avoid lifting in excess of 40 pounds, bending, stooping or pro
longed sitting.

Mr. Madden, an employment service owner, testified
there was no v/ork claimant could do.

Claimant's past work experience has joeen, on a limited
basis, owner of a supper club and owner of a saw mill. Claimant
has an eighth" grade ' ducation. Claimant"'has tried repeatedly
to return to logging, but no one will hire him.

The Referee found claimant was capcible of working and
was not permanently and totally disabled. Hov;ever, claimantis now precluded from the logging industry and his ability
to obtain other employment is not great. ?Ie awarded claimant
60% unscheduled disability to compensate'him for his loss of
wage earning capacity.

The Board, on de novo review, finds that the medical
evidence does not support a finding of 60% unscheduled disabil
ity. Claimant is mostly precluded from returning to logging
by his age. Based on all of the evidence and the fact that
claimant is capable, physically, of returning to lighter work,
the Board finds that claimant is entitled to an award of 40%.

ORD R
The order of the Referee, dated September 7, 1978, is mod

ified. •
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is hereby granted an award of 128° for 40% un-· 
scheduled disability. This award is iri lieu of and not in ad-. . , 
d1t1on to, the awards granted by the Referee's order which, in 
all other respects, is affirmed. 

WCB CASE NO. 78-2793 

LORRAINE M. AXE, CLAIMANT 
Samuel Hall, Jr., Claimant's Attv. 
~earin, Landis & Aebi, Defense Attys. 
Request for Revie.w by Employe~ 

MARCH 23, 1979 

Reviewed by Board Members Wilson and Phillips. 

The employer seeks review by the Board of the Referee's 
·order which granted claimant a11; award of compensation equal to 
240° for 75% unsched~led low back disability. 

Claimant suffered a con~ensable injury on March 8, 1976 
when she strained her back in attemp~ing to keep an elderly 
patient from falling. Claimant had been employed for the prior 
two years as a homemt-1ker to render services to the elderly. She 
had suffered an injury to her back in 1975 for which she re
ceived time loss benefits; she was able to return to full time 
work. 

The claim for the March 8,. 1976 injury was first closed 
by a Determination Order dated November 5, 1976 which awarded 
claimant compensation for temporary total disability 'from Barch 
a, 1976 throuc:fh July 8r 1976 a:rid compensation for temporary 
partial '.disabil.i·ty from July 9', 197;6 through September 29, 1976 
and compensation eqtial to 32° for 10% unscheduled low back dis
ability. 

An order of dismissal was entered on February 13, 1978 
(WCB Case No. 77-6486) because claimant had been placed on a 
vocational rehabilitation program following the entry on Nov
ember 5,1976 of the first Determination Order. This program 
was terminated on March 30, 1978 and the employer requested the 
second determination. Th~ Second Determination Order was en
tered April 10, 1978 which noted claimant's referral to voca~ 
tional rehabilitation, the fact that the program had been ter
minated and awarded claimant additiorial compensation for tem-

_porary total disability from February 10, ·1977 through March 
30, 1978 but found th_a.t her permanent partial disability was 
the same as it was on November 5, 1976. Furthermore, claim~ 
ant's aggravation rights.ran from the date of the fir.st Deter
mination Order. 

-616-

Claimant is hereby granted an av/ard of 128° for 40% un-’
scheduled disability. This award is in' lieu of, and not in a.d“
dition to, the awards granted by the Referee's order which, in
all other respects, is affirmed.

WCB CAS NO. 78-27.93
LORRAIN N. AX , CLAIMANT
Samuel Hall, Jr., Claimant's Atty.
Gearin, Landis & Aebi, Defense Attys.
Request for Review by  mployer

MARCH 23, 1979

Reviewed by Board Men\bers Wilson and Phillips.
The employer seeks review by the Board of the Referee's

'order which granted claimant an award of compensation equal to
240° for 75% unscheduled low back disability.

Claimant suffered a compensable injury on March 8, 1976
when she strained her back in attempting to keep an elderly
patient from falling. Claimant had been employed for the prior
two years as a homem.aker to render services to the elderly. She
had suffered an injury to her back in 1975 for which she re
ceived time loss benefits; she was able to return to full time
v;ork.

The claim for the March 8,,1976 injury was first closed
by a Determination Order dated November 5 , 1976 which av/arded
claimant coiupensation for temporary total disability from March
8^ 1976 through July 8^ 1976 and compensation for temporary
partial \disabilfty from July 9', 1976 through September 29, 1976
and compensation equal to 32° for 10% unscheduled low back dis
ability.

An order of dismissal was entered on February 13, 1978
(WCB Case No. 77-6486) because claimant had been placed on a
vocational rehabilitation program following the entry on Nov
ember 5,1976 of the first Determination Order. This program
was terminated on March 30, 1978 and the employer requested the
second determination. The Second Determincition Order was en
tered April 10, 1978 which noted claimant's referral to voca
tional rehabilitation, the fact that the program had been ter
minated and awarded claimant additional compensation for tem
porary total disability from February 10, 1977 through March
30, 1978 but found that her permanent partial disability was
the same as it was on November 5, 1976. Furthermore, claim
ant’s aggravation rights.ran from the date of the first Deter
mination Order.
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The Referee, relying upon the ruling of the Court of 
Appeals in Leedy v. Knox, 34 Or App 911 (1978), stated that 
claimant's permanent partial disability must be coi;:puted as of 
April 10, 1978 not as of Nove1r,ber 5, 1976. The qt1(<. on is 
whether this permanent partial disability is great~r Chan that 
for which claimant has been awarded compensation. 

Claimant has an eighth grade education and apt)arently 
has received a GED diploma. Her educational limitations were 
so limited that when she tried to work at Lane Community Col
lege in 1977 under a vocational rehabilitation program her ef-
for~s were unsucc~~§fbl. Cl~iman~ hJQ dODQ ~omg work flS a 
waitress. 

Claimant first was seen by Dr. Davis who suggested bed 
rest and physical therapy, however, conservative treatment did 
not relieve claimant of her low back pain. Claimant has had 
no surgery. Ail ~f h~i-Tuedical treatme~t has been conservative. 

The Referee found, based upon Dr. Davis' report of June 
5, l976 that claimant could not do any heavy work which would 
preclude her from returning to work as a waitress and also work 
at her former occupation with the employer. Dr. Davis recom
mended vocationaJ_ retraining but there again, claimant's limited 
education makes the possibility of success in any retraining 
program rather remote. Because of claimant 1 s education and 
work limitations she has done very little except manual labor. 

The Referee concluded that as of April 10, 1978 claimant 
w2s unable to c:o 21:y lifting ·.',chi.c:, precluded her from returni11g 
to any of the previous jobs which she had done prior to her 
injury. He further concluded that the vocational and psycho
J.ogiccil evidence indicated that claimant was intellectually and 
emotionally unable to do the academic work in a vocational 
rehabilitation program. At the present time there is very litte 
light \vork that she can clo b0c,:1 use of her lack of· training and 
skills. Her physical impairment is not substantial but her 
emotional problems which are traceable to the last injury are 
serious and severe. 

The Referee concluded that claimant.had lost 75% of her 
future earning capacity and he awarded her 240° as of April 10, 
1978 as agreed by counsel fo~ both parties u0der the application 
of the Leedy rule rather than as of the date of the first-Deter
mination Ord~r, November 5, 1976, or the date of the hearing 
which was September 7, 1978. 
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■ The Referee, relying upon the ruling of
Appeals in Leedy v. Knox, 34 Or App 911 (1978),
claimant's permanent partial disability must be
April 10, 1978 not as of November 5, 1976, The
whether this permanent partial disability is greate-i.
for which claimant has been av/arded compensation.

the Court of
stated that
computed as of
quc'-- -'.on is

than that

Claimant has an eighth grade education and apparently
has received a G D diploma. Her educational limitations were
so limited that when she tried to work at Lane Community Col
lege in 1977 under a vocational rehabilitation program her ef
forts were unsuccessful. Claimant lldS dORQ  OITIQ WOllC dS d
waitress.

Claimant first was seen by Dr. Davis who suggested bed
rest and physical therapy, hov;ever, conservative treatment did
not relieve claimant of her low back pain. Claimant has had
no surgery. All of hef'medical treatment has been conservative.

The Referee found, based upon Dr. Davis' report of June
5, T97G that claimant could not' do any heavy work V7hich would
preclude her from returning to work as a waitress and also work
at her former occupation with the employer. Dr. Davis recom
mended vocational retraining but there again, claimant's limitededucation makes the possibility of success in any retraining
program rather remote. Because of claimant's education and
work limitations she has done very little except manual labor.

The Referee concluded that as of April 10, 1978 claimant
v,’as unable to do ai-iy lifting v.-hich precluded her from returning
to any of the previous jobs which she had done prior to her
injury. He further concluded that the vocational and psycho
logical evidence indicated that claimant v;as intellectually and
emotionally unable to do the academic work in a vocational
rehabilitation program. At the present time there is very litte
light work that she can do because of her lack of-training and
skills. Her physical impairment is not substantial but her
emotional problems v^?hich are traceable to the last injury are
serious and severe.

The Referee concluded that claimant.had lost 15% of her
future earning capacity and he awarded her 240° as of April 10,
1978 as agreed by counsel for both parties under the cipplication
of the Leedy rule rather than as of the date of the first-Deter
mination Order, November 5, 1976, or the date of the hearing
which was September 7, 1978.
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Board, on de nova review, finds that the evidence 

will not justify a finding that claimant has lost potential 

earning capacity equal to 75% of the maxi.mum allowable by sta
tute. It is true that claj_mant has severe emotional problems 

which are work related, however, ther~ are many types of light 

work which she can do. 

The Board concluaes that to ade~uately compensate claim

ant for the loss of wage earning capacity resulting from her 

industrial injury she should be granted an award equal to 128° 

for 40% of the maximum allowable by statute for the unscheduled 

disability. 

ORDER 

The order of the Referee, dated September 18, 1978, is 

modified. 

Claimant is awarded 128° of a ·maximum of 320° for 40% 

unscheduled low back disabilify. This award is in lieu of the 

award granted by the Referee's order which, in all other respects, 

is affirmed. 

WCB CASE l\1'0, 77-4417 

In the Matter of the Compensation 
of the Beneficiaries of 

RAYMOND BENNE'I'T, DECEASED 
Allan deSchweinitz, Claimant 1 s Atty. 
SAIF, Legal Services, Defense Attv. 
Request for Review by the SAIF. -

MARCH 23, 1979 

Reviev1ed by Board Me. mbers Wilson a11d 11 1 1· J J · . l ... l)?S. 

The State Accident Insura~ce Fund seeks Board review of the 

Referees's order which remanded claimant's claim to it for 
acceptance and paymen~ of compensation . 

. _The Board, after de movo review, ~ffirms and adopts the 

Opinion and Order of the Referee, a copy of which is attached 

hereto and, by this reference, is made a part hereof. 
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The Board, on de novo reviev;, finds that the evidence
will not justify a finding that claimant has lost potential
earning capacity equal to 75% of the maximum allowable by sta
tute. It is true that clai.mant has severe emotional problem.s
which are v;ork related, however, there are many types of light
work which she can do.

The Board concludes that to adequately compensate claim
ant for the loss of wage earning capacity resulting from her
industrial injury she should be granted an aw^ard equal to 128°
for 40% of the maximum, allowable by statute for the unscheduled
disability.

ORD R
The order of the Referee, dated September 18, 1978, is

modified.
Claimant is awarded 128° of a -maximum of 320° for 40%

unscheduled low back disability. This award is in lieu of the
award granted by the Referee's order which, i.n a.ll other respects,
is affirmed.

WCB CAS NO. 77-4417 ^lARCH 23, 1979
In the Matter of the Compensation

of the Beneficiaries of
R/AYMOND B NN TT, D C /vS D
Allan deSchweinitz , Claimant's 7itty .
SAIF, Legal Services, Defense Atty.
Request for Review by the SAIF

Reviev.^ed by Board Members Wilson and Phillips.
The State Accident Insurance Fund seeks Board review’ of the

Referees's order which remanded claimant's claim to it for
acceptance and payment of compensation,

The Board, after de movo review, affirms and adopts the
Opinion and. Order of the Referee, a copy of vjhich is attached
hereto and, by this reference, is made a part hereof.
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Clairna!:t I s c1ttornr:::y is hereby s1rc'lntc:-cd a reasona11le attorney's 
fee for his services in connection \•Ji th this Doard i'.'eview in the 
amount of $300, payable by the Fund. 

SAIF CLAIM NOtYD 492210 

Rl~Y A. DRAY'l'ON' CLAI.fl'l.li.1'J'11 

SAIP, Legal Services, Defense Atty. 
01·m Motion Determinution 

MJ\RCH 23, 1979 

Cluimant suffered a compensable injury on August 5, 1955. 
As a result of this injury he has been granted compensation total
ing 75% loss of function of an arm for unscheduled disabilj_ty. 

On l\pr:i.l 2 7, 19 78 a Board's Own Motion Order reopened 
claimant's claim with time loss benefits to commence the day 
claimant entered the hospital for a total right hip replacement. 

Surgery was performed on July 6, 1978. As a result of 
the surgery cl aim ant rs gait has ,been altered sornewJ-12, t and he 
ha:s some low back pain. Howeve:c, he re:;ports his overall conc1i
tion is improved; he limps less, no longer needs to use a cane 
and has better hip motion. 

Dr. Becker indicated on February 13, 1979 that claim
ant's condition was stationary. 

On February 23, 1979 the Fund requested a determination 
of claimant's present cl.i.sabi 1 it·.(. The Eva J. ua tion Di vis ion of the 
Vlorkers I Compensation Department recommended that claimant be 
granted compensation for time loss from July 6, 1978 through 
February 13, 1979 only. 

The Board concurs. 

ORDER 

The claimant is hereby granted compensation for temporary 
total disability from July 6, 1978 through February 13, 1979, 
less time worked. ' 
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ORD R

Ths Of t-lis RsfeiGG; (latGd June 5; 1578, is affirniGdi
Claimant's attorney is hereby granted a reasonabl.e attorney's

fee for his services in connection v/ith this Board review in the
amount of $300, payable by the Fund.

SAIF CLAIM NO.YD 492210 NU\RCH 23 , 1979

m

RAY A. DRAYTON, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Determination

Claimant suffered a compensable injury on August 5, 1955.
As a result of this injury he has been granted compensation total'
ing 15% loss of function of an arm for unscheduled disability.

On 7\pril 27, 1978 a Board's Ov/n Motion Order reopened
claimant's claim with time loss benefits to commence the day
claimcint entered the hospital for a total right hip replacement.

Surgery was performed on July 6, 1978. As a result of
the surgery claimant's gait has .been altered somev/hat and he
has some low back pain. liov/ever, he reports his overall condi
tion is improved; he limps less, no longer needs to use a cane
and has better hip motion.

Dr. Becker indicated on February 13, 1979 that claim
ant's condition was stationary.

On February 23, 1979 the Fund requested a determination
of claimant's present disability. The  valuation Division of the
Workers' Compensation Department recommended that claim.ant be
granted compensation for tiirie loss from July 6, 19 78 through
February 13, 1979 only.

The Board concurs
ORD R

The claimant is hereby granted compensation for temporary
total disability from July 6, 1978 through February 13, 1979,
less time worked.
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        CASE NO. 78-2872 

GEOn.GE E. FINNEY, CLAIMAN'I' . 
Evohl F'. Malagon, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Own Motion Order 

MARCH 23, 1979 

On June 23, 1978 the claimant} ~y An~ through hiB 
attorney, requested a heariiig, stating that he had been 
oriqiniJ.lly injured in 1969 and that the last closure of his 
claim was by the Second Determination Order entered on 
May 30, 1975 which indicates that cJ.aimant's aggravation 
rights had expired on April 1, 1975. 

On June 3, 1975 claimant had reauested a hearing ~~ich 
resulted in ~n order of a Referee entered on September 26, 
1977 vvJ-1j_cJ1 l1elc1 tlrnt tl1@ EiQQrEtv~tion riglltg of claimm-\:e 1 ~ 
cJ.aim could not be changed, however, claimant was entitled 
to increases in compensation. On March 3, 1976 the Board 
affirmed this order. 

On February 25, 1976 the State Accident Insurance Fund 
unilaterally opened claimant's claim for the payment of 
compensation and on August 15, 1977 the Fund asked for a 
closure, stating that claimant's condition was medically 
stationary. .The Board thereupon issued its Own Motion Dete1~
mination dated November 22, 1977, granting claimant compen
sation for temporary total disabiJ.ity and an additional award 
for both scheduled and unscheduled disabilities. 

On February 3, 1978 the Fund.authorized six months of 
psychiatric treatment by Dr. Henderson. 

On March 2, 1978 claimant, by and through his attorney, 
filed an own motion request. This was denied by the Board 
on March 31, 1978 and ~lai~ant then requested a hearing, 
stating that his claim was reopened by the Fund unilaterally 
and without the assistance of the Board, therefore, the 
proper method of clo.sing claimant's claim after the r8opening 
was througl1 the issuance of a Determination Order pursuant 
to ORS.GSG.268. 

Claimant's attorney further alleged that the Board has 
consistently taken the position that it may close claims 
opened by the insurer by exercise of its "own motion" :juris
diction and it is the position of claimant herein that this 
practice of the·Board is in violation of both the letter 
~nd spirit of the Workers' Compensation Act. 

-620-

G ORG  . FINN Y, CLAIMANT .
 vohl F. Malagon, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Ov/n Motion Order

On June 23, 1978 the claimant; by flnfl tllEOU ^ll lli 
attorney, requested a hearing, stating that he had beenoriginally injured in 1969 and that the last closure of his
claim was by the Second Determination Order entered on
May 30, 1975 which indicates that claimant's aggravation
rights had expired on April 1, 1975.

On June 3, 1'975 claimant had requested a hearing which
resulted in an order of a Referee entered on September 26,
1577 Which heia that the aggravation rightQ of Glaimant'gclaim could not be changed, hov;ever, claimant was entitled
to increases in compensation. On March 3, 1976 the Board
affirmed this order.'

On February 25, 1976 the State Accident Insurance Fund
unilaterally opened claimant's claim for the payment of
compensation and on A.ugust 15, 1977 the Fund asked for a
closure, stating that claimant's condition was medically
stationary. The Board thereupon issued its Ov.m Motion Deter
mination dated November 22, 1977, granting claimant compen
sation for temporary total disability and an additional award
for both scheduled and unscheduled disabilities.

On February 3, 1978 the Fund.authorized six months of
psychiatric treatment by Dr. Henderson.

On March 2, 1978 claimant, by and through his attorney,
filed an ov.m motion request. This was denied by the Board
on March 31, 1978 and claimant then requested a hearing,
stating that his claim was reopened by the Fund unilatei'cilly
and witliout the assistance of the Board, therefore, the
proper method of closing claimant's claim after the reopening
was through the issuance of a Determination Order pursuant
to ORS- 656.268 .

Claimant's attorney further alleged that the Board has
consistently taken the position that it may close claims
opened by the insurer by exercise of its "own motion" juris
diction and it is the position of claimant herein that this
practice of the-Board is in violation of both the letter
and spirit of the Workers' Compensation Act.

WCB CAS NO. 78-2872 ’ JAARCH 23 , 1979
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further stated that he anticipated that the 
carrier or the Board would ass0rt at the hearing that there 
are no hearing rights to which claimant is entitled under 
the provisions of ORS 656.278. 

\ 

The,Fund, on June 1, 1978, filed a motion to dismiss 
on the grounds that the Hearings Division had no jurisdic
tion to hoJd a hearing on the questions raised j_n the claim
ant's request. It asserted that claimant's iggravation 
rights have expired zind the Board has refus,2d to exercise 
own motion jurisdiction as indicated hy its order dated 
March 31, 1978 

Claimant's request for a hearing was set down to be 
heard in Roseburg on April 25, 1979. On February 20, 1979 
the Fund requested the Board to cancel the hearing on the 
grounds that the Hearings Division had no jurisdiction; 
that the only remedy left to claimant was pur,,_:uant. to the 
Board's own motion jurisdiction granted by ORS 656.278. 

On March 7, ,1979 this motion to dismiss was denied. 
However, upon further consideration of all of the circum
stances inv6lved in this case and because of the importance 
of resolving this issued once and for all, the Board con
cludes that its order denying claimant's motion which was 
ent~rea Qfl M~rch 7, 1979 should be set aside and held for 
naught. 

The Board further concludes that the above entitled 
matter should be referred to its Hearings Division with 
instructions to hold a hearing on April 25, 1979 in Rose~urg. 
It specifically instructs the Referee_to make a determination 
on the issue of whether when a claim which has been closed 
and claimant's aggravation rights thereunder have expired 
it may again be closed under the provisions 6f ORS 656.268 
if the claim has been vo1untarily reopenecl or 1•,1hethe.r it must 
still be closed under ORS 656.278. 

If the Referee determi~es that the sole remedy available 
to the claimant under these circumstances is under the pro
vision of ORS 656.278 he shall cause a transcript of the 
proceedings to be forwarded to the Board together wi t1i his 
recommendation with regard to cli1imant I s request for own 
motion relief. If he cleterrnines that claimant is enti t1ecl 
to have his clairr, closed pursuant to the provisions of 
ORS GSG.278 then he shall proceed to take additional evidence 
on.the merits of the case ~nd, based upon all. of the evidence 
received, enter l1is Opinion and Order, pursuant to ORS 656.289. 

-621-

1, 

m

m

m

Claimant further stated that he anticipated that the
cararier or the Boaird would assert at the hearing that there
are no hearing rights to v/hich claimant is entitled under
the provisions of ORS 656.278. ^

The-Fund, on June 1, 1978, filed a motion to dismiss
on the grounds that the Hearings Division h.ad no jurisdic
tion to hoj.d a hearing on the questions raised in the claim
ant's request. It asserted that claimant's aggravation
rights have expired and the Board has refus-ed to exercise
ovm motion jurisdiction as indicated by its order dated - -
March 31, 1978

Claimant's request for a hearing v/as set down to be
heard in Roseburg on April 25, 1979. On February 20, 1979
the Fund requested the Board to cancel the hearing on the
grounds that the Hearings Division had no jurisdiction;
that the only remedy left to claimant v/as pursuant to the
Board's ov/n motion jurisdiction granted by ORS 656.278.

On March 7, '1979 this motion to dismiss v/as denied.-
However, upon further consideration of all of the circum
stances involved in i:his case and. because of the importance
of resolving this issued once and for all, the Board con
cludes that its order denying claimant's motion v/hich v/as
SntjGJi‘6^] 'tf’H March 7^ 19 7 9 should be set aside and held for
naught.

The Board further concludes that the above entitled
matter should be referred to its Hearings Division with
instructions to hold a hearing on TVpril 25, 1979 in Roseburg.
It specifically instructs the Referee to make a determixiation
on the issue of whether when a claim which has been closed
and claimant's aggravation rights thereunder have expired
it may again be closed under the provisions of ORS 656.268
if the claim has l^een volantarily reopened or whether it must
still be closed under ORS 656.278.

If the Referee determines that the sole remedy available
to the claimant under these circumstances is under the pro
vision of ORS 656.278 he shall cause a transcript of the
proceedings to be forv/arded to the Board together with his
recommendation with regard to claimant's request for own
motion relief. If he determines that claimant j.s entitled
to have Jiis clairri closed pursuant to the provisions of
ORS 656.278 then he shall proceed to take additional evidence
on the merits of the case and, based upon all. of the evidence
received, enter his Opinion and Order, pursuant to ORS, 656.289
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CLAIM NO. A 9J9]97 

EVERETT W, GREVE , CLAIMAN'l' 
Emmons, Kyle, Kropp & Kryger, 

Claimant's Attys. 
SAIF, Legal Services, D~fense Atty. 
Order'Denying Motion 

On February 23, 1979 claimant, by and through his attor
ney, requested the Board to reconsider its Order and Own Motion 
Determination entered on January 24, 1979 which deniGd his re
quest for own motion relief. It is claimant's contention that 
he definitely has some additional disability based both on a 
letter from Mr. Hal Pfeil of the State Accident.Insurance Fund 
and the Orthopaedic Consult~nts. 

The Board, after thoroughly reconsidering the evidence be
fore it, concludes that its decision should remain unchanged. 
The motion of claimant to reconsid~r the Board's order should 
be denied. · 

IT IS SO ORDERED. 

WCB CASE NO. 77-4185 

CLARENCE R. HILL, CLl'.IMANT 
-Richardspn, Mu·rphy & Nelson, 

Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Order On Remand 

MARCH 23, 1979 

On June· 22, 1978 the Board affirmed and adopted the . 
opinion ~n~ Q~der of the Referer. clat8d ·LT~nuary 16, 197g ~.il,~r"i~iiYi. 
the Referee awarded claimant 28.4° for 20% loss function of his 
right arm. 

On July 24, 1978 the claimant appealed to the Oregon 
Court of Appeals from the Board's Order on Review, requesting 
clai~ant be granted an award for permanent total disability. 

On January 15, 1979 the court issued its decision and 
opinion reversing the Board's order and finding claimant to be 
permanently and totally disabled under the provisions of ORS 
656.206 (1) (a), as amended by Oregon Laws 1975, Chapter 506, Sec
tion 1. · 
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SMF CLAIM NO. A 839387 55, 1979

 V R TT W, GR V , CLAIMANT
 mmons, Kyle, Kropp & Kryger,
Claimant's Attys.

SAIF, Legal Services, Defense Atty.
Order Denying Motion

On February 23, 1979 claimant, by and through his attor
ney, requested the Board to reconsider its Order and Own Motion
Determination entered on January 24, 1979 which denied his re
quest for own motion relief. It is claimant's contention that
he definitely has some additional disability based both on a
letter from Mr. Hal Pfeil of the State Accident,Insurance Fund
and the Orthopaedic Consultants.

The Board, after thoroughly reconsidering the evidence be^
fore it, concludes that its decision should remain unchanged.
The motion of claimant to reconsider the Board's order should
be denied.

m

IT IS SO ORD R D.

WCB CAS NO. 77-4185 MARCH 23, 1979
CLAR NC R. HILL, CLAIMANT
•Richardson, Murphy & Nelson,

Claimant's Attys.
SAIF, Legal Services, Defense
Order On Remand Atty

On June 22, 1978 the Board affirmed and adopted the
Opinion Cjrdsr Of the Referee, elated J^nujry 16, 1970the Referee awarded claimant 28.4° for 20% loss function of his
right arm.

On July 24, 1978 the claim.ant appealed to the Oregon
Court of Appeals from the Board's Order on Review, requesting
claimant be granted an award for permanent total disability.

On January 15, 1979 the court issued its decision and
opinion reversing the Board's order and finding claimant to be
permanently and totally disabled under the provisions of ORS
656.206(1) (a), as amended by Oregon Laws 1975, Chapter 506, Sec
tion 1.
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March 12, 1979 the Board received the Judgment and 
Mandate from the court remanding the above entitled matter to 
it for further proceedings in conformance with its decision 
and opinion. Pursuant thereto the Board enters the following 
order. 

ORDER 

The Order on Review ~ntered by the Board on June 22, 
197B whiGl1 ~ttt:r.!Tied and adoL)ted the Opinion and Order of the 
Referee dated January 16, 1978 is hereby set aslde. 

Claimant is to be considered to b~ permanently and 
totally disabled from April 23, 1977, the date claimant'~ com
pensation for temporary total disability was terminated by the 
Determination Order dated June 9, 1977 .. 

WCB CASE NO. 77-1267 

PAT JEFFRIES, CLAIMJ\NT 
David R. Vandenberg, Claimant's Atty. 
Roger R. Warrant, Defense Atty. 
Request for Review by Claimant 

MARCH.23, 1979 

Reviewed by Board Members Wilson and Phillips. 

Claimant seeks Board review of the Referee's order which 
granted him compensation for 30% loss of the right leg, 10% 
loss of the right shoulder, and 15% loss of the right forearm. 
Claimant contends that these awards are not adequate to comp
ensate him for his disability. 

The Board, after de nova review, affirms and adopts the 
Opinion and Order of the Referee, a copy of which is attached 
hereto and, by this reference, is made a part hereof. The 
Board notes that claimant's back condition is compensable, 
however, it does not increase claimant's loss of wage earning 
capacity. 

ORDER 

The order of the Referee, dated·september 29, 1978 is 
affirmed. 
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On March 12, 1979 the Board received the Judgment and
Mandate from the court remanding the above entitled matter to
it for further proceedings in conformance with its decision
and opinion. Pursuant thereto the Board enters the following
order.

ORD R
The Order on Review entered by the Board on June 22,

] 978 V/hiCh and adojpted the Opinion and Order of the
Referee dated January 16, 19 78 is hereby set asic5e.

Claimant is to be considered to be permanently and
totally disabled from April 23, 1977, the date claimant's com
pensation for temporary total disability \vas terminated by the
Determination Order dated June 9, 1977. .

WCB CAS NO. 77-1267 MARCH.23, 1979
PAT JEFFRIES, CLAIMiANT
David R. Vandenberg, Claimant's Atty.
Roger R. Warrant, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Wilson and Phillips.
Claimant seeks Board reviev; of the Referee's order which

granted him compensation for 30% loss of the right leg, 10%
loss of the right shoulder, and 15% loss of the right forearm
Claimant contends that these awards are not adeguate to comp
ensate him for his disability.

The Board, after de novo review, affirms and adopts the
Opinion and Order of the Referee, a copy of v;hich is attached
hereto and, by this reference, is made a part hereof. The
Board notes that claimant's back condition is compensable,
however, it does not increase claimant's loss of wage earning
capacity.

ORDER
The order of the Referee, dated ' September 29 , 1978 is

affirmed.
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CASE NO. 78-874 

MERLE JOHNSON, CLAIMANT 
Ackerman & DeWenter, Claimant's Attys. 
SAIF1 Legal Services, Defense Atty. 
Request for Review by the SAIF 

MARCH_ 23, 1979 

Reviewed by Board Members Wilson and Mccallister. 

The State Accident Insurance Fund seeks Board review of 
the Referee's order which directed it to pay to claimant comp
ensation for home health care services. 

The Board, after de novo review, affirms and adopts the 
Opinion and Order ~f the Referee, and the amendment thereto, 
a copy of which is attached hereto and, by this reference, is 
made a part hereof. The decision here is based on the facts 
of this case; another case with different facts might be de
cided differently. The Board, in deciding this case, does 
not intend to establish a policy regarding the provision of 
attendant or nursing home care; each case must be decided on 
its merits. 

ORDER 

The order of the Referee, dated September 28, 1978, and 
the October 6, 1978 amendment thereto, is affirmed. 

Claimant'. s atto;:-ney is hereb;.r ~ranted a reasonable at tor-.. 
ney's fee for his services in connection with this ·soard review 
in the amount of $350~ payable by the Fund. 

WCB CASE NO. 78-3398 

MICHAEL A. JONES, CLAIMANT 
Rask & Hefferin, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant 

MARCH 23, 1979 

Reviewed by Board Members Wilson and Phillips. 

Claimant seeks Board review of the Referee's order which 
granted him compensation for 30% loss of the right l~g. Claim
ant contends that this award is inadequate to compensate him 
for his disability. 

The Board, on de novo review, affirms and adopts the 
Opinion and Order of the Referee, a copy of which is attached. 
hereto and, by this reference, is made a part hereof. 
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M RL JOHNSON, CLAIMANT
Ackerman & DeWenter, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by the SAIF

Reviewed by Board Members Wilson and McCallister.
The State Accident Insurance Fund seeks Board review of

the Referee's order which directed it to pay to claimant comp
ensation for home health care services.

The Board, after de novo review, affirms and adopts the
Opinion and Order of the Referee, and the amendment thereto,
a copy of which is attached hereto and, by this reference, is
made a part hereof. The decision here is based on the facts
of this case; another case with different facts might be de
cided differently. The Board, in deciding this case, does
not intend to establish a policy regarding the provision of
attendant or nursing home care; each case must be decided on
its merits.

ORD R
The order of the Referee, dated September 28, 1978, and

the October 6, 1978 amendment thereto, is affirmed.
Claimant's attorney is hereby granted a reasonable attor-.,

ney's fee for his services in connection with this Board review
in the amount of $350, payable by the Fund.

WCB CAS NO. 78-874 MARCH. 23, 1979

■ WCB CAS NO. 78-3398 MARCH 23, 1979

MICHA L A. JON S, CLAIMANT
Rask & Hefferin, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Wilson and Phillips.
Claimant seeks Board review of the Referee's order v;hich

granted him compensation for 30% loss of the right leg. Claim
ant contends that this award is inadequate to compensate him
for his disability.

The Board, on de novo review, affirms and adopts the
Opinion and Order of the Referee, a copy of which is attached,
hereto and, by this reference, is made a part hereof.
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The order of the Referee, dated September 13, 1978, is 
affirmed. 

WCB CASE NO. 77-5864 

ROMON MATA, CLAIMANT 
Frohnrnayer & Deatherage, Claimant's 

A ttys. 
SAIF, Legal Services, Defense Atty. 
Order Remanding for Hearing 

MARCH 23, 1979 

On January 4, 1978 a hearing was.held on the above entitled 
matter before William J. Foster, Referee. The issues before 
the Referee initially were the propriety of a denial by the 
State Accident Insurance Fund of claimant's claim for aggravation 
and medical care and treatment and reimbursement·for claimant's 
expenses in traveling from Medford to Lincoln City to receive 
acupuncture treatment. ' 

A court reporter was not pres·erit due to a conflict ·in 
scheduling, therefore, the pirtie~ stipulated that alth6ugh ~h~ 
·aggravation claim had not been accepted by the· Fund, the·· Fund 
was paying claimant compensation for tem·porary total disability 
at that time and the request for hearing on the aggravation 
claim could be dismissed until such time, and in case, the Frind 
should terminate payment of compensation for temporary total 
disability or deny the claim. 

After this stipulation th~ Referee·~roce~ded to determine 
the remaining issue,· i.e., the ·cornpensabili ty of the acupunc.,. 
ture trea·trnent which claimant rec"eived. The Referee concluded 
that the Fund had no responsibility under the· ·circumstances· of 
the case ~nd he dismissed the matter, stating th~t ·it h~d been 
agreed that claimant was presently receiving time loss benefits. 

This order of th~ Referee was appealed and the Board 
reversed the Referee and found that the Fund was responsible 
for the payment of the treatments received by claimant in 
Lincoln City. · 

The Fund continued to pay claimant compensation for temp
orary total disability until claimant's condition became 
medically stationary; thereafter it requested·a determination. 
The Form 802 which was wubmitted indicated that the claim 
should be closed pursuant to ORS 656.278 inasmuch as it 
a~peared that claimant's aggravation rights with respect to 
his March 25, 1971 industrial injury had expired. 
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ORD R
The order of the Referee, dated September 13, 1978, is

affirmed.

WCB CAS NO. 77-5864 MARCH 23, 1979
ROMON MATA, CLAIMANT
Frohnmayer s Deatherage, Claimant's
Attys.

SAIF, Legal Services, Defense Atty.
Order Remanding for Hearing

On January 4, 1978 a hearing was held on the above entitled
matter before William J. Foster, Referee. The issues before
the Referee initially were the propriety of a denial by the
State Accident Insurance Fund of claimant's claim for aggravation
and medical care and treatment and reimbursement for claimant's
expenses in traveling from Medford to Lincoln City to receive
acupuncture treatment.

A court reporter was not present due to a conflict in
scheduling, therefore, the parties stipulated that although the
aggravation claim had not been accepted by the Fund, the Fund
was paying claimant compensat!ion for temporary total disability
at that time and the request for hearing on the aggravation
claim could be dismissed until such time, and in case, the Fund
should terminate payment of compensation for temporary total
disability or deny the claim.

After this stipulation the Referee proceeded to determine
the remaining issue, i.e., the compensability of the acupunc
ture treatment which claimant received. The Referee concluded
that the Fund had no responsibility under the circumstances of
the case and he dismissed the matter, stating that it had been
agreed that claimant was presently receiving time loss benefits.

This order of the Referee v;as appealed and the Board
reversed the Referee and found that the Fund was responsible
for the payment of the treatments received by claimant in
Lincoln City.

The Fund continued to pay claimant compensation for temp
orary total disability until claimant's condition became
medically stationary; thereafter it requested a determination.
The Form 802 which was wubmitted indicated that the claim
should be closed pursuant to ORS 656.278 inasmuch as it
appeared that claimant's aggravation rights with respect to
his March 25, 1971 industrial injury had expired.
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upon an advisory rating from the Evaluation·oivi
sion of the Workers' Compensation Department, the Board 
entered an Own Motio~ Determination on August 4, 1978 where
by claimant was awarded compensation for temporary total 
disability from October 2_5; 1977 through April 24, 1978. 

On February 22, 1979 the claimant, by and through his 
attorney, requested the Board to reconsider its Own Motion 
Determination. This request, subsequently amended by a 
supplemental request, stated that the hearing before Referee 
Foster (WCB Case No. 77-5864) was limited to the issue of 

cialmant 1s rights to receive reimbursement for.acupuncture 
treatment and that claimant and the Fund had agreed, by and 
through their respective attorneys, that the issue of claim
ant's right to receive additional compensation as a result 
of his aggravation clai.rn was intended to be reserved by the 
parties until a later date. The supplemental request contain
ed a statement·that the Fund agreed that the stipulation 

·entered into at the time of the hearing intended to reserve 
for future hearing the issue of cornpensability of claimant's 
claim for aggravation. 

It appears to the Board that both parties, at the time 
they stipulated at the hearing, intended that claimant's 
-request for a hearing on the propriety of the denial of his 
claim for aggravation should not be dismissed but merely 
deferred until a later date. Therefore, the Board, pursuant 
to the provisions of ORS 656.295 1(5), hereby remands the above 
entitled matter to its Hearings Division with instructions 
for a hearing to be set befor~ Referee William J. Foster to 
take evidence and make a determination on the compensability 
of claimant's claim for aggravation. 

If the Referee determin~s that a claim for aggravation 
had been filed prior to November 21, 1977, the date 6laimant's 
aggravation rights.expired, and that the evidence indicated 
that his present condition was the result of the initial 
industrial injury and represented a worsening since th~ last 
arrangement or award of compensation therefor, the Referee 
shall enter his Opinion an4 O~der, pursuant to the provisions 
of ORS 656.289, and the Own Motion Determination entered by 
the Board on August 4, 1978 will be set aside. 

IT IS SO ORDERED. 
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• 
Based upon an advisory rating from the  valuation Divi

sion of the Workers' Compensation Department, the Board
entered an Own Motion Determination on August 4, 1978 where
by claimant was awarded compensation for temporary total
disability from October 25; 1977 through April 24, 1978.

On February 22, 1979 the claimant, by and through his
attorney, requested the Board to reconsider its Own Motion
Determination, This request, subsequently amended by a
supplemental request, stated that the hearing before Referee
Foster (WCB Case No. 77-5864) was limited to the issue of
claimant's rights to receive reimbursement for acupuncture
treatment and that claimant and the Fund had agreed, by and
through their respective attorneys, that the issue of claim
ant's right to receive additional compensation as a result
of his aggravation clai.m was intended to be reserved by the
parties until a later date. The supplemental request contain
ed a statement■that the Fund agreed that the stipulation
entered into at the time of the hearing intended to reserve
for future hearing the issue of compensability of claimant's
claim for aggravation.

It appears to the Board that both parties, at the time
they stipulated at the hearing, intended that.claimant's
•request for a hearing on the propriety of the denial of his
claim for aggravation should not be dismissed but merely
deferred until a later date. Therefore, the Board, pursuant
to the provisions of ORS 656,295‘(5), hereby remands the above
entitled matter to its Hearings Division with instructions
for a hearing to be set before Referee William J. Foster to
take evidence and make a determination on the compensability
of claimant's claim for aggravation.

If the Referee determines that a claim for aggravation
had been filed prior to November 21, 1977, the date claimant's
aggravation rights expired, and that the evidence indicated
that his present condition was the result of the initial
industrial injury and represented a worsening since the last
arrangement or award of compensation therefor, the Referee
shall enter his Opinion and Order, pursuant to the provisions
of ORS 656-289, and the Own Motion Determination entered by
the Board on August 4, 1978 will be set aside.

IT IS SO ORD R D.
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SAIF CLAIM NO. DC 297652 
',d 

ARTHUR M. ROSE, ·CLAIMANT 
SAIF, Legai Services, Defen~e Atty. 
Own Motion Determination 

MARCH 23, 1979 

Claimant Suffered a compensable injury to his right 
shoulder on April 8, 1971 while unloading some empty drums. 
After conservative treatment .claimant was granted an award 
of compensation equal to 16. degrees for 5% unscheduled dis
ability by the May 25, 1972 order. 

In late 1978 claimant requested the Board to reopen his 
claim pursuant to ORS 656.278 as his aggravation rights had 
expired. Surgery. was performed on September 26, 1978 from· 
which·claimant recovered quite well. He has occasional dis
comfort in the area of his r'ight shoulder but· he is able to 
lift SO-pound bags at work •for approximately four hours a 
day and his complaints are minimal. 

The Board reopened cliimant 1 s claim as of September 26, 
1978 for additional compensation. 

By his letter of January 18, 1979 Dr. Foster recommended 
claimant's claim be closed.and the Fund requested a deter
mination of claimant's present disabili~Y-

The Evaluation Div~sion of the Workers' Compensation 
Department recommended'' that claimant be granted compensation 
for time loss from September 26, 1978 th.rough November 5, 
1978 and additional compensation equal to 16 degrees for 5% 
unscheduled right shoulder disabiiity. 

The Board concurs. 

ORDER. 

Claimant is hereby granted compensation for temporary 
total disability from September 26, 1978 through November 5, 
1978 and additional compensation equal to 16 degre~~ for 5% 
unscheduled right shoulder disability. These·awards·are in 
addition to any awards·previously granted claimant in this 
matter. 
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ARTHUR M. ROS , 'CLAIMANTSAIF, Legal Services, Defense Atty.
Own Motion Determination

Claimant Suffered a compensable injury to his right
shoulder on April 8, 1971 while unloading some empty drums.
After conservative treatment .claimant was granted an award
of compensation equal to 16 degrees for 5% unscheduled dis
ability by the May 25, 1972 order.

In late 1978 claimant requested the Board to reopen his
claim pursuant to ORS 656.2,78 as his aggravation rights had
expired. Surgery-was performed on September 26, 1978 from
which claimant recovered quite well. He has occasional dis
comfort in the area of his right shoulder but he is able to
lift 50-pound bags at work 'for approximately four hours a
day and his complaints are minimal.

The Board reopened claimant's claim as of September 26,
1978 for additional compensation.

By his letter of January 18, 1979 Dr. Foster recommended
claimant's claim be closed and the Fund requested a deter
mination of claimant's present disability.

The  valuation Division of the Workers' Compensation
Department recommended'" that claimant be granted compensation
for time loss from September 26, 1978 through November 5,
1978 and additional compensation equal to 16 degrees for 5%unscheduled right shoulder disability.

SAIF CLAIM NO. DC 297652 MARCH 23, 1979

The Board concurs
ORD R

Claimant is hereby granted compensation for terriporary
total disability from September 26, 1978 through November 5,
1978 and additional compensation equal to 16 degrees' for 5%
unscheduled right shoulder disability. These awards are in
addition to any awards previously granted claimant in this
matter.
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       CLAIM' NO. TV 308799 

ARTHUR B. STEVENS, CLAIMANT 
Holm~s ~ Jam@s, Claimant'g Attyg_ 
SAIF, Legal Services, Defense Atty. 
Own Motion Order 

MARCH 23, 1979 

Claimant suffered a compensable injury on June _7, 1971. 
The claim was a6cepted and closed hy a stipulation and order 
dated August 16, 1972 whereby claimant received ·32 degre~~ 
for 10% unscheduled disability. Claimant's aggravation rights 
have expired. 

on M~,cn .16, 1978 the Board receiv@d from cl~imant, by 
and through his attorney, a request that his claim be reopened 
pursuant to the provisions of ORS, 656.278. Claimant's treat
ing physician, Dr. Donn K. McIntosh, had felt that surgical 
intervention was advisable at the time of claimant's initial 
injury, however, claimant declined to submit to surgery. 
Claimant alleges that this condidion had steadily deterior
ated and that he is now willing to submit to this surgery. 

The reques.t to reopen was supported by medical reports 
from Dr. Richard E. James which were sent to the State Accident 

. Insurance Fund on February 13, 1978 and payment by the Fund 

0 ·~ . 

of: medical expenses- -incurred by Dr. Jame~,: requested. The 
Fund denied responsibility for these medical expenses and Q) 
claimant requested a hearing. 

The Board concluded that it would be in the best inter
ests oi all parties if it did not.make a decision under its 

·own motion jurisdiction until the issue of the propriety of 
the Fund's denial for payment ·of medical expenses under the 
provisions of ORS 656.245 had been resolved. 

On February 14, 1979 an Opinion and Order was entered 
whereby the Fund was directed to pay, pursuant to ORS 656.245, 
all medical expenses for condidions resulting from claimant's 
compensable injury of 0une 7, 1971. The Fund requested re
consideration and on February 27, 1979 the Referee advised 
the attorney for the Fund that the would not change his ruling. 

The Board, after giving full consideration to the medical 
reports were submitted in support of claimant's own motion 
and also submitted to the Referee at the hearing on the issue 
of the propriety of the denial by the Fund for the payment 
of medical expenses, concludes that c_laimant's request for 
own motion relief is well taken. 
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ARTHUR B. ST V NS, CLAIf4ANT
Holmes & James, Claimant'e Attys.
SAIF, Legal Services, Defense Atty.
Own Motion Order

Claimant suffered a compensable injury on June 7, 1971.
The claim was accepted and closed by a stipulation and order
dated August 16, 1972 whereby claimant received 32 degrees
for 10% unscheduled disability. Claimant's aggravation rights
have expired.

9n Msfch .16) 1978 the Board received from claimant, hyand through his attorney, a request that his claim be reopened
pursuant to the provisions of ORS. 656.278. Claimant's treat
ing physician. Dr. Donn K. McIntosh, had felt that surgical
intervention was advisable at the time of claimant's initial
injury, however, claimant declined to submit to surgery.
Claimant alleges that this condidion had steadily deterior
ated and that he is now willing to submit to this surgery.

The request to reopen was supported by medical reports
from Dr. Richard  . James which were sent to the State Accident
Insurance Fund on February 13, 1978 and payment by the Fund
of-medical expenses--incurred by Dr. James- requested. The
Fund denied responsibility for these medical expenses and
claimant requested a hearing.

The Board concluded that it would be in the best inter
ests of all parties if it did not.make a decision under its
own motion jurisdiction until the issue of the propriety of
the Fund's denial for payment of medical expenses under the
provisions of ORS 656.245 had been resolved.

On February 14, 1979 an Opinion and Order was entered
whereby the Fund was directed to pay, pursuant to ORS 656.245,
all medical expenses for condidions resulting from claimant's
compensable injury of June 7, 1971. The Fund requested re
consideration and on February 27, 1979 the Referee advised
the attorney for the Fund that the would not change his ruling.

The Board, after giving full consideration to the medical
reports were submitted in support of claimant's own motion
and also submitted to the Referee at the hearing on the issue
of the propriety of the denial by the Fund for the payment
of medical expenses, concludes that claimant's request for
own motion relief is well taken.

SAIF CLAIM NO. TV 308799 MARCH 23, 1979

a
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was admitted to the hospital on Novemb~r 23, 
1977 for back surgery performed by Dr. James and Dr. James 
expressed his opinion that there was some relationship between 
claimant's need for that surgery and his 1971 injury. 

ORDER 

Claimant's claim for an industrial injury sustained on 
June 7, 1971 is hereby remanded to the State Accident Insur
ance Fund for acceptance and: for the payment of compensation, 
as provided by law, commencing November 29, 1977, the date 
claimant underwent surgery by Dr. James, and until the claim 
is-closed pursuant to the provigions of ORS 656.278. 

Claimant's attorney is awarded as a reasonable allornei 1~ 
fee for his service in obtaining this relief for claimant 
the sum equal to 25% of the compensation for temporary total 
disability payable pursuant to-this order, payable out of 
said compensation as paid, not to exceed $750. 

WCB CASE NO. 77-3621 

RICHARD STRITT, CLAIMANT 
Bryant & Guyett, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Order On Remand 

MARCH 23, 1979 

On July 31, 1978 the Board issuEd its Order on Review 
which found that claimant, a 38-year-old chip truck driver, 
had developed a contact dermatitis condition first noticed in 
January 1976. Claimant was found to·be allergic to wood pro
ducts and his physician, Dr. Maeyeris, advised claimant to move 
to central Oregon .. Claimant did so in 1976 and requested the 
Fund to pay for his moving expenses to Redmond. The Fund, on 
May 23, 1977, denied responsibility for these expenses. 

The Referee ordered the Fund to assume the reasonable 
and necessary costs for claimant's move to Redmond and the Board, 
after de novo review, affirmed the Referee's order, concluding 
that the provisions of ORS 656.245 were broad enough to provide 
for the payment of moving costs where the moving was required 
because of claimant's condition which was work-related and that 
the moving was done pursuant to medical advice. 

On August 24, 1978 the Fnnd requested judicial review of 
the Board's Order on Review. 
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Claimant was admitted to the hospital on November 23,
1977 for back surgery performed by Dr. James and Dr. James
expressed his opinion that there was some relationship between
claimant’s need for that surgery and his 1971 injury.

ORD R
Claimant's claim for an industrial injury sustained on

June 7, 1971 is hereby remanded to the State Accident Insur
ance Fund for acceptance and, for the payment of compensation,
as provided by law, commencing November 29 ,- 1977, the date
claimant underwent surgery by Dr. James, and until the claim
is'closed pursuant to the provisions of ORS 656.278.

Claimant's attorney is awarded as a reasonable attorney's
fee for his service in obtaining this relief for claimant
the sum equal to 25% of the compensation for temporary total
disability payable pursuant to-this order, payable out of
said compensation as paid, not to exceed $750.

WCB CAS NO. 77-3622 MARCH 23, 1979
RICHARD STRITT, CLAIMANT
Bryant & Guyett, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Order On Remand

On July 31, 1978 the Board issued its Order on Review
which found that claimant, a 38-year-old chip truck driver,
had developed a contact dermatitis condition first noticed in
January 1976. Claimant was found to be allergic to wood pro
ducts and his physician. Dr. Maeyens, advised claimant to move
to central Oregon. Claimant did so in 1976 and requested the
Fund to pay for his moving expenses to Redmond. The Fund, on
May 23, 1977, denied responsibility for these expenses.

The Referee ordered the Fund to ass\ime the reasonable
and necessary costs for claimant's move to Redmond and the Board,
after de novo review, affirmed the Referee's order, concluding
that the provisions of ORS 656.245 were broad enough to provide
for the payment of moving costs where the moving was required
because of claimant's condition which was work-related and that
the moving was done pursuant to medical advice.

On August 24, 1978 the Fund requested judicial review of
the Board's Order on Review.
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December 26, 1978 the Oregon Court of Appeals issued 
its decision and opinion wherein it interpreted the "and other 
related services" portion of ORS 6 56. 24 5 ( 1) to entitle an em
ployee to such travel expenses as might be required to undergo 
a temporary, medically prescribed course of treatment, stating 
that such treatment would normally, but not necessarily, be 
given at a hospital, clinic, or other place o~ ~~sin~~~ m~~n- , 
tained for the care or rehabilitation of the ill or injured but 
not to movirfg expenses of an employee who was leaving an area 
to live permanently elsewhere, even when the moving was occa
sioned in whole or in part by a compensable injury. 

Based upon such interpretation of the provisions of 
ORS 656.245, the Court reversed the Board and remanded the 
matter for further proceedings in conformance with their de
cision and opinion. 

On March 15, 1978 the Boarct received the Judgment and 
Mandate from the Court and based thereupon issues the following 
order: -

ORDER 

The Order on Review entered in the above ~nt1tled matter 
9n q~ly ~!, ~~7ij ~~ ~~t ~~1Q~, 

The denial by the State Accid~nt Insurance Fund on May Q 
23, 1977 of responsibility for the expenses incurred by claimant W 
in moving to ·Redmond, Oregon is· approved. 

WCB CASE NO. 78-2457 

ALFRED T. THOMAS, CLAIMANT 
Emmons, Kyle, Kropp & Kryger, Claimant's 

Attys. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant 

MARCH 23, 1979 

Reviewed by Board Members Phillips and Mccallister. 

Claimant seeks Board review of the Referee's order which 
aff irm.ed the Fund's denial of his claim for aggravation and 
granted no penalties or attorney fees. 

The Board, after de novo review, -affirms and adopts the 
Opinion and Order of the Referee, a copy of which is attached 
hereto and, by this reference, is· made a part hereof. 
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On December 26, 1978 the Oregon Court of Appeals issued
its decision and opinion wherein it interpreted the "and other
related services" portion of ORS 656.245(1) to entitle an em
ployee to such travel expenses as might be required to undergo
a temporary, medically prescribed course of treatment, stating
that such treatment would normally, but not necessarily, be
given at a hospital, clinic^ or other place of business
tained for the care or rehabilitation of the ill or injured but
not to moving expenses of an employee who was leaving an area
to live permanently elsewhere, even when the moving was occa
sioned in whole or in part by a compensable injury.

Based upon such interpretation of the provisions of
ORS 656.245, the Court reversed the Board and remanded the
matter for further proceedings in conformance with their de
cision and opinion.

On March 15, 1978 the Board received the Judgment and
Mandate from the Court and based thereupon issues the following
order;

ORD R

on
The Order on Review entered in the above enti-tled matter
31, 1?7? is ssidei
The denial by the State Accident Insurance Fund on May

23, 1977 of responsibility for the expenses incurred by claimant
in moving to Redmond, Oregon is' approved.

WCB CAS NO. 78-2457 MARCH 23, 1979
ALFR D T. THOMAS, CLAIMANT
 mmons, Kyle, Kropp & Kryger, Claimant's
Attys.

SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Phillips and McCallister.
Claimant seeks Board review of the Referee's order which

affirmed the Fund's denial of his claim for aggravation and
granted no penalties or attorney fees.

The Board, after de novo review, affirms and adopts the
Opinion and Order of the Referee, a copy of which is attached
hereto and, by this reference, is made a part hereof.
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ORDER 

The order of the Referee, 'dated October 23, 1978, is 
affirmed. 

J 

GROUP POLICY NO. 172004 

MARGARET TURPIN, CLAIMANT 
Evohl F. Malagon, Claimant's Atty. 

MARCH 23, 1979 

On March 6, 1979 the Board received from claimant's 
attorney a request to exercise its own motion jurisdiction 
pursuant to ORS 656.278 for the purpose of determining 
whether claimant sustained an industrial injury while employed 
by Grandma's Cookie Company and whether the treatment which 
she had been receiving from the various physicians was related. 
to the alleged industrial injury. 

The only documentation furnished by claimant's attorney 
was a copy of a report from Dr. Intile, a copy of which had 
been served upon Lumberman's Mutural Casualty which was the· 
carrier furnishing Workers' Compensation coverage for Grand
ma's Cookie Company. However, Dr. Intile's letter was ad
dressed to Standard Insurance Company, P.O. Box 711, Portland, 
OR 97271, Attention: Dan Stancil. 

There is nothing in Di. Intile's letter to indicate ·that 
claimant had ever filed a claim .for an indistrial injury or 
if the employer was ever aware that she had sustained an in
dustrial injury while in its employ. The report merely indi
cates that claimant had a low back problem and had such prob
lems since 1970 which she associated with her working at 
Grandma's Cookie Company. It states that she had seen several 
physicians, including a psychiatrist, and had been told there 
was nothing wrong with her back. 

However, in 1974 Dr. Gambee performed a myelogram and 
thereafter performed a laminectomy from which claimant had an 
uneventful recovery. Dr. Intile states that claimant told him 
she continued to have pain similar to that which she suffered 
between 1970 and 1974. He also gave claimant's past medical 
history and his opinion, based upon his examination of claim
ant, that claimant suffered from chronic sciatic nerve com
pression as a result of previous disc disease. He felt that 
there was no likelihood of relief in the future. He considered 
her totally and permanently disabled, considering her training 
and educational background. 

-631-

ORD R
The order of the Referee, dated October 23, 1978, is

affirmed.

GROUP POLICY NO. 172004 MARCH 23, 1979
MARGAR T TURPIN, CLAIMANT
 vohl F. Malagon, Claimant's Atty.

On March 6, 1979 the Board received from claimant's
attorney a request to exercise its own motion jurisdiction
pursuant to ORS 656.278 for the purpose of determining
whether claimant sustained an industrial injury while employed
by Grandma's Cookie Company and whether the treatment which
she had been receiving from the various physicians was related
to the alleged industrial injury.

The only documentation furnished by claimant's attorney
was a copy of a report from Dr. Intile, a copy of which had
been served upon Lumberman's Mutural Casualty which was the
carrier furnishing Workers' Compensation coverage for Grand
ma's Cookie Company. However, Dr. Intile's letter was ad
dressed to Standard Insurance Company, P.O. Box 711, Portland,
OR 97271, Attention: Dan Stancil.

There is nothing in Dr. Intile's letter to indicate that
claimant had ever filed a claim .for an indistrial injury or
if the employer was ever aware that she had sustained an in
dustrial injury while in its employ. The report merely indi
cates that claimant had a low back problem and had such prob
lems since 1970 which she associated with her working at
Grandma's Cookie Company. It states that she had seen several
physicians, including a psychiatrist, and had been told there
was nothing wrong with her back.

However, in 1974 Dr. Gambee performed a myelogram and
thereafter performed a laminectomy from which claimant had an
uneventful recovery. Dr. Intile states that claimant told him
she continued to have pain similar to that which she suffered
between 1970 and 1974. He also gave claimant's past medical
history and his opinion, based upon his examination of claim
ant, that claimant suffered from chronic sciatic nerve com
pression as a result of previous disc disease. He felt that
there was no likelihood of relief in the future. He considered
her totally and permanently disabled, considering her training
and educational background.
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Board does not, based upon this report alone, have 
sufficient information to determine whether or not claimant 
is entitl~d to own motion relief. The Board do~~ not even 
know if a claim has ever been filed. Until the Board is 
furnished with substantially more evidence, both medical and 
lay, concerning claimant's ca~e, it will not be in a· position 
to give consideration to her request for own motion relief. 

ORDER 

Claimant's request that the Board-exercise its own motion 
jurisdiction pursuant to the provisions of ORS 656.278 and 
determine whether she sustained a compensable injury while 
employed by Grandma's Cookie Corapany is, at this time, denied. 

WCB CASE NO. 77-7903 
WCB CASE NO. 77-6189 

S.HARON D-; WILLIAMS, CLAIMANT 

MARCH 23, 1979 

Galton, Popick & Scott, Claimant's Attys. 
SAIF, Legal Services, Defense Atty .. 
Bruce A. Bottini, Employer's Atty. 
Request for Review by the SAIF 
Cross-appealed by Claimant 

Reviewed by Board Members Wilson and Phillips. 

The State Accident Insurance Fund and the claimant seek 
Board review of the Referee's order which remanded claimant's 
aggravation claim to the Fund for acceptance and payment of 
compensation and directed it to pay time loss and penalties 
and attorney fee. Additional tim.e loss and penal ties were 
also assessed against Industrial Indemnity Company. 

rhe Board, after de novo review, affirms and adop~s the 
Opinion and Order of the Referee, a copy of which is attached 
hereto and, by this reference, is made a part hereof. 

ORDER 

The order of the Referee, dated March 29, 1978 is 
affirmed. 

Claimant's attorney is hereby granted a reasonable attor
ney's fee for his service·s in connection with· this Board review 
in the amount of $350, payable by the State Accident Insurance 

. Fund. 

7632-

The Board does not, based upon this report alone, have
sufficient information to determine whether or not claimant
is entitled to own motion relief. The Board does not even
know if a claim has ever been filed. Until the Board is
furnished with substantially more evidence, both medical and
lay, concerning claimant's case, it will not be in a position
to give consideration to her request for own motion relief.

ORD R
Claimant's request that the Board-exercise its own motion

jurisdiction pursuant to the provisions of ORS 656.278 and
determine v/hether she sustained a compensable injury while
employed by Grandma's Cookie Company is, at this time, denied.

WCB CAS NO. 77-7903
WCB CAS NO. 77-6189

MARCH 23, 1979

SHARON D". WILLIAMS, CLAIMANT
Galton, Popick & Scott, Claimant’s Attys.
SAIF, Legal Services, Defense Atty.
Bruce A. Bottini,  mployer's Atty.
Request for Review by the SAIF
Cross-appealed by Claimant

Reviewed by Board Members Wilson and Phillips.
The State Accident Insurance Fund and the claimant seek

Board reviev; of the Referee's order which remanded claimant's
aggravation claim to the Fund for acceptance and payment of
compensation and directed it to pay time loss and penalties
and attorney fee. Additional time loss and penalties were
also assessed against Industrial Indemnity Company.

The Board, after de novo review, affirms and adop-ts the
Opinion and Order of the Referee, a copy of which is attached
hereto and, by this reference, is made a part hereof.

ORD R
The order of the Referee, dated March 29, 1978 is

affirmed.
Claimant's attorney is hereby granted a reasonable attor

ney's fee for his services in connection with this Board review
in the amount of $350, payable by the State Accident Insurance
Fund.

-632-
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WCB CASE-~O. 77-256 MARCH 23, 19.79 

FLOYD WOOLDRIDGE, CLAIMANT 
Pozzi, Wilsoni AtchiB�n, Bahn & O'Le~ty, 

Claimant's Attys. 
Jones, Lang, Klein, Wolf & Smith, 

Defense Attys. 
Request for Review by Claimant 

Reviewed by Board Members Wilson and Phillips. 

Claimant seeks Board review of the Referee's order which 
affirmed the carrier's denial of his claim. 

The Board, after de ·novo review, affirms and adopts the 
Opinion and Order of the Referee, a copy of which is attached 
hereto and, by this reference, is made a part hereof. 

ORDER 

The order of the Referee, dated October 4, 1978·, is 
affirmed. 

WCB CASE NO. 78-1970 

NANCY J. BRUCE,' CLAIMANT ,.. 
Pozzi, Wilson, Atchison, Kahn" & O'Leary, 

Claimant's Attys. 
Souther, Spaulding, Kinsey, Williamson & 

Schwabe, Defense Attys. 
Request for Review by Claimant 

MARCH 28, 1979 

Reviewed by Board Members Wilson and Philips. 

Claimant seeks Board review of the ,Referee's order which 
(1} found that the Field Services Division had not proven claimant 
was a vocationally handicapped worker and vacated the decision of 
the Field Services Division (2) found claimant was not entitled 
to temporary total disability from January 22, 1978 to June 13, 1978 
and (3) found that the issue of permanent partial disability was 
premature. Claimant contends: (1) the decision of the Field 
Services Division was arbitrary, capricious or an abuse of discre
tion (2) he is entitled to temporary total disability from JanuaLy 22, 
1978 to June 13, 1978 or alternatively the ruling on temporary 
total disability is premature, and (3) there was no showing the 
substantial rights of the employer/insurer had been prejudiced. 
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WCB CAS -NO. 77-256 MARCH 23, 19.79
FLOYD WOOLDRIDG , CLAIMANT
Poni, Wilson/ Mchison; Kahn & O'Lsstyi

Claimant's Attys.
Jones, Lang, Klein, Wolf & Smith,

Defense Attys.
Request for Review by Claimant

Reviewed by Board Members Wilson and Phillips.
Claimant seeks Board review of the Referee's order which

affirmed the carrier's denial of his claim.
The Board, after de -novo review, affirms and adopts the

Opinion and Order of the Referee, a copy of which is attached
hereto and, by this reference, is made a part hereof.

ORD R
The order of the Referee, dated October 4, 1978, is

affirmed.

WCB CAS NO. 78-1970 MARCH 28, 1979
NANCY J. BRUC CLAIMANT "
•Pozzi, Wilson, Atchison, Kahn, & O'Leary,

Claimant's Attys.
Souther, Spaulding, Kinsey, Williamson &

Schwabe, Defense Attys.
Request for Review by Claimant

Reviewed by Board Members Wilson and Philips.
Claimant seeks Board review of the ;Referee's order which

(1) found that the Field Services Division had not proven claimant
was a vocationally handicapped worker and vacated the decision of
the Field Services Division (2) found claimant was not entitled
to temporary total disability from January 22, 1978 to June 13, 1978
and (3) found that the issue of permanent partial disability was
premature. Claimant contends: (1) the decision of the Field
Services Division was arbitrary, capricious or an abuse of discre
tion (2) he is entitled to temporary total disability from January 22,
1978 to June 13, 1978 or alternatively the ruling on temporary
total disability is premature, and (3) there was no shov/ing the
substantial rights of the employer/insurer had been prejudiced.

-633-
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a 27-year-old mill worker, sustained an injury 
to her ~ow back on November 1, 1977. She received conservative 
treatment. Dr. Axling reported in January 1978 that she was too 
small and light to do any rather heavy work, but she could do 
lighter work. He found.claimant medically stationary on January 
1978. On February 28, 1978, Dr. Axling again indicated claimant 
was medically stationary and found no ~ermanent ~mpairment. 

Tn January-1978, claimant's employer offered her two jobs 
which she rejected. 

2 3, 

On April 11, 1978 the Field Services Division advised 
claimant's attorney she was not being referred for vocational 
rehabilitation because she had no permanent impairment and had 
declined employment with her employer that was within her·physical 
~apacity. The Field Services Division a~ain advifed claimant's 

attorney she was not being referred for vocational rehabilitation 
in May 1978. 

Claimant enrolled in real estate training through a State 
of Washington program and passed the real estate licensing exam
ination for the State of Washington. After finishing this program 
claimant declined to work as a real estate salesperson. 

Again in July 1978 the Field Services Division refused to 
authorize a vocational rehabilitation program. 

On August 8,· 1978 Mr. Russ Carter of Field Services Division 
advised claimant she was considered a vocationally displaced worker 
and authorized a sales skills program. He did not find claimant 
was vocationally handicapped based on her work background in the 
clerical field, her real estate training, age and apparent fund 
of general knowledge. 

Dr.· Vanosdel of the Disability Prevention Division, on 
August 10, 1978, opined claimant was capable of sedentary work 
only, no lifting over 10 pounds or repetitive lifting, bending, 
stooping or twisting. He felt she needed a job change, 

On August 14, 1978 Mr~ Carter wrote claimant she was being 
accepted for an authorized vocational rehabilitatibn program 
because she was a vocationally handicapped worker. He stated this 
was based on further conversations with Dr. Vanosdel. He felt 
claimant neither had skills in sales work nor could she be self
supporting in doing clerical work. Claimant was referred for a 
short term program in bookkeeping, accounting, computer, keypunch 
work or real estate appraisal. 

-634-
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Claimant, a 27-year-old mill worker, sustained an injury

to her low back on November 1, 1977. She received conservative
treatment. Dr. Axling reported in January 1978 that she was too
small and light to do any rather heavy work, but she could do
lighter work. He found claimant medically stationary on January 23,
1978. On February 28, 1978, Dr. Axling again indicated claimant
was medically stationary and found no permanent impairment.

•In January-1978, claimant's employer offered her two jobs
which she rejected.

On April 11, 1978 the Field Services Division advised
claimant's attorney she was not being referred for vocational
rehabilitation because she had no permanent impairment and had
declined employment with her employer that was within her-physical
capacity. The Field Services Division a<^ain advised claimant's
attorney she was not being referred for vocational rehabilitation
in May 1978.

Claimant enrolled in real estate training through a State
of Washington program and passed the real estate licensing exam
ination- for the State of Washington. After finishing this program
claimant declined to work as a real estate salesperson.

Again, in July 1978 the Field .Services Division refused to
authorize a vocational rehabilitation program.

On August 8,- 1978 Mr. Russ Carter of Field Services Division
advised claimant she was considered a vocationally displaced worker w'
and authorized a sales skills program. He did not find claimant
was vocationally handicapped based on her work background in the
clerical field, her real estate training, age and apparent fund
of general knowledge.

Dr. VanOsdel of the Disability Prevention Division, on
August 10, 1978, opined claimant was capable of sedentary work
only, no lifting over 10 pounds or repetitive lifting, bending,
stooping or twisting. He felt she needed a job change.

On August 14, 1978 Mrl Carter wrote claimant she was being
accepted for an authorized vocational rehabilitation program
because she was a vocationally handicapped worker. He stated this
was based on further conversations with Dr. VanOsdel. He felt
claimant neither had skills in sales v/ork nor could she be self-
supporting in doing clerical work. Claimant was referred for a
short term program in bookkeeping, accounting, computer, keypunch
work or real estate appraisal.

-634-



          
            

         
           
     

         
          

         
     
          

           
                   

          
                   

        
            

 

        

    
    
  

                    
           

           
            
      
        
         

         
          

         
       

testified she was unable to sit for long periods 
of time. There is no medical verification of this by her doctors. 
Claimant further rejected any ci~iical entry level jobs because 
of the low pay and testified she would consider employment with 
a minimum of $800 per month. 

The Referee found that the Field Services Division had 
failed to sustain the burden of proving that claimant was a 
vocationally handicapped worker. He found its decision was ~learly 
arbitrary, capricious and an• abuse of discretion. 

The Board, on de novo review, affirms the Referee's findings. 
However, the Board does not.find as the Referee did that the 
dflcision of th@ Field S@rvices Division that claimant was a voca-
tionally handicapped worker was arbitrary, capricious or an abuse 
of discretion. The Board finds that the Field Services Division 
did not follow its own rules in determining claimant was a 
vocationally handicapped worker. Claimant had no permanent partial 
disability. Therefore, claimant is not a vocationally handicapped 
worker and· is not entitled as s~ch to an authorized program of 
vocational rehabilitation. 

,' . .ORDER 

The Referee's order, dated September, 18, 1978, is affirmed, 
<.} 

CLAIM NO. B53-114276 

E. C. THORNBRUGH, CLAIMANT 
Own Motion Order f 

I 

I 

MARCH 28, 1979 

On January 16, 1979 the Board received from the claim-
ant a_request to reopen his claim (for a compensable injury 
sustained on October 15, 1966. This request was supported by 
a report from Dr. Donald T. Smith rhich indicated he had 
first seen claimant on August 30, 11978 and he was unable to 
furnish information relative to c~aimant's continuing 
problems after October 15, 1966 re;sul ting from his injury. 

The Board advised claimant tJ furnish it r~cords from 
his treating doctors which would e~tablish a continuation of 
s~mptoms since the 1966 injury and: would also establish a 
dir:ct ~ausal relationship before ~he Board could decide on 
the merits of the request for own motion relief l . 
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Claimant testified she was unable to sit for long periods
of time. There is no medical verification of this by her doctors.
Claimant further rejected any cierical entry level jobs because
of the low pay and testified she would consider employment with
a minimum of $800 per month.

The Referee found that the Field Services Division had
failed to sustain the burden'of proving that claimant was a
vocationally handicapped worker. He found its decision was "clearly
arbitrary, capricious and an^abuse of discretion.

The Board, on de novo review, affirms the Referee's findings
However, the Board does not find as the Referee did that the
decision of the Field Services Division that claimant was a voca-tionally handicapped worker was arbitrary, capricious or an abuse
of discretion. The Board finds that the Field Services Division
did not follow its own rules in determining claimant was avocationally handicapped worker. Claimant had no permanent partial
disability. Therefore, claimant is not a vocationally handicapped
worker and is not entitled as such to an authorized program of
vocational rehabilitation.

■ORD R

The Referee's order, dated September 18, 1978, is affirmed

CLAIM NO. B53-114276 MARCH 28, 1979
 . C. THORNBRUGH, CLAIMANT
Own Motion Order

On January 16, 1979 the Board received from the claimant a request to reopen his claim jfor a compensable injury
sustained on October 15 , 1966. Thi's request was supported by
a report from Dr. Donald T. Smith which indicated he had
first seen claimant on August 30, [1978 and he v/as unable to
furnish information relative to claimant's continuing
problems after October 15, 1966 resulting from his injury.

The Board advised claimant to' furnish it records from
his treating doctors which would establish a continuation of
symptoms since the 1966 injury and| would also establish a
direct causal relationship before the Board could decide on
the-merits of the request for own motion relief.

-635-



         
          
           
            
        

         
         

         
          
        
           

          
    
         
            
        

         
           
          

         
          

        

    

      
  
    
     

  
    

      
          
      
          
            
            
         

         
        

February 28, 1979 Employers Insurance of Wausau was 
advised by the Board that claimant had request"ed own motion 
relief and _had supported such request by a ieport from Dr. 
Smith. In this letter the Board also stated that Dr. Smith's 
report and earlier medical ieports relating to claimant's 
condition and its relationship to its injury apparently were 
in the possession of the c~rrier according to information 
received fro~ the claimant. The carrier was asked to fur
nish the Board all relevant medical reports and advise the 
Board of its position with respect to claimant's requei~. 

On March 2, 1979 the carrier furnished the Board all of 
the medicals relaiing to claimant's claim and stated that a 
denial letter was being issued. 

The Board, after considering all of the medical reports 
furnished to it by the .carrier,· as well as Dr. Smith 1 s report, 
concludes that there is not sufficient medical evidence be
fore it which attributes claimant's present problems to his 
1966 injury; claimant has not met his burden of p~oving that 
his present condition is causally related to the injury he 
suffered in 1966 .. Therefore, the motion mad~ by claimant 
to reopen his claim for an industrial injury suffered on 
October 15, 1966 must, at this time, be denied . 

. IT IS SO ORDERED. 

WCB CASE NO. 77-4780 

KEITH BARNETT, CLAIMANT 
Haley & Odman, Claimant's Attys. 
Lang, Klein, Wolf, Smith, Griffith & 

Hallmark, Defense Attys. 
Request for Review by Claimant 

MARCH 29, 1979 

Reviewe~ by Board Members Wilson and Mccallister . 
.. 

•, .. i 

The claimant seeks· Board review of the Referee's order which 
affir~ed the June 28, 1977 Determination Order. 

The Board, after de nova review, affi~ms and adopts the 
Opinion and Order of the Referee, a copy of which is attached 
hereto and, by this reference, is made a part hereof. The Board 
hereby directs the Field Services Division of the Wor_kers' 
Compensation Department to contact claimant and exert every 
possible effort towards placing him in a suitable job. 

-636- --

On February 28, 1979  mployers Insurance of Wausau was
advised by the Board that claimant had requested own motion
relief and .had supported such request by a report from Dr.
Smith. ' In this letter the Board also stated that Dr. Smith's
report and earlier medical reports relating to claimant's
condition and its relationship to its injury apparently were
in the possession of the carrier according to information
received from the claimant. The carrier v/as asked to fur
nish the Board all relevant medical reports and advise the
Board of its position with respect to claimant's request.

On March 2, 1979 the carrier furnished the Board all of
the medicals relat'ing to claimant's claim and stated that a
denial letter was being issued.

The Board, after considering all of the medical reports
furnished to it by the .carrier,• as well as Dr. Smith's report,
concludes that there is not sufficient medical evidence be
fore it which attributes claimant's present problems to his
1966 injury; claimant has not met his burden of proving that
his present condition is causally related to the injury he
suffered in 1966.- Therefore, the motion made by claimant
to reopen his claim for an industrial injury suffered on
October 15, 1966 must, at this time, be denied.

• IT IS SO ORD R D.
m

WCB CAS NO. 77-4780 MARCH 29, 1979
K ITH BARN TT, CLAIMANT
Haley & Odman, Claimant's Attys.
Lang, Klein, Wolf, Smith, Griffith &
Hallmark, Defense Attys.

Request for Review by Claimant

Reviewed by Board Members Wilson and McCallister.
The claimant seeks Board reviev; of the Referee’s order which

affirmed the June 28, 1977 Determination Order.
The Board, after de novo review, affirms and adopts the

Opinion and Order of the Referee, a copy of which is attached
hereto and, by this reference, is made a part hereof. The Board
hereby directs the Field Services Division of the Workers'
Compensation Department to contact claimant and exert every •
possible effort towards placing him in a suitable job.
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The order of the Referee, date~ October 18, 1978 is affirmed. 

SAIF CLAIM NO. A 445737 

I 

EARL ~T. GRANCORVITZ, CLAIMA,NT 
SAIF, Legal Services,-nefense Atty. 
Own Motion Determination 

MARCH 29, 1979 

Claimant suffered,a compensable injury to his right eye 
on October 20, 1954. The claim was closed with an award for· 
permanent partial disability equal to 8.5 degrees loss of the 
right eye on February 9, 1g55_ · 

At the present time claimant has had a repair of a retinal 
detachment and excision of a cataract which the medical evi
dence indicates are attributable to the original 1954 injury. 
Claimant's claim at the present time is stationary and the 
carrier requested an evaluation of claimant's present dis
ability. 

The Evaluation Division of the Workers' Compensation 
Department recommended to the Board that the claimant be grant
ed compensation for temporary total disability from February 
28, 1977, the date claimant was hospitalized for the eye 
surgery, through March 23, 1977, the date claimant returned 
to work and· compensation equal to 76.5 degrees loss of vision 
of the right eye, these awards to be in addition to the award 
granted claimant on February 9, 1955. 

The Board concurs in this recommendation. 

< 

ORDER 

Claimant is granted compensation for temporary total disa
bility from February 28, 1977 through March 23, 1977 and to 
compensation equal to 76.5 degrees loss of vision of the right 
eye. These awards are in addition to the previous awards 
received by claimant as a result of the final order mailed 
Februarv 5. 1955. 

-637-

ORD R
The order of the Referee, dated October 18, 197.8 is affirmed.

#

SAIF CLAIM NO. A 445737 MARCH 29, 1979

EARL J GRANCORVITZ, CLAIMANTSAIF, Legal Services,-Defense Atty.
Own Motion Determinatipn

Claimant suffered.^ a compensable injury to his right eye
on October 20, 1954. The claim was closed with an av/ard for •
permanent partial disability equal to 8.5 degrees loss of the
right eye on February 9, 1955.

At the present time claimant has had a repair of a retinal
detachment and excision of a cataract which the medical evi
dence indicates are attributable to the original 1954 injury.
Claimant's claim at the present time is stationary and the
carrier requested an evaluation of claimant's present dis
ability .

The  valuation Division of the Workers' Compensation
Department recommended to the Board that the claimant be grant
ed compensation for temporary total disability from February
28, 1977, the date claimant v;as hospitalized for the eye
surgery, through March 23, 1977, the date claimant returned
to v;ork and compensation equal to 76.5 degrees loss of vision
of the right eye, these awards to be in addition to the award
granted claimant on February 9, 1955.

The Board concurs in this recommendation.
ORD R

Claimant is granted compensation for temporary total disa
bility from February 28, 1977 through March 23, 1977 and to
compensation equal to 76.5 degrees loss of vision of the right
eye. These awards are in addition to the previous awards
received by claimant as a result of the final order mailed
Februarv 5. 1955.
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NO. 3W-10-8648 

WILLIAM E. HOPSON, CLAIMJ-1.NT 
Reconsideration Of Award For 
Permanent Total Disability 

MARCH 29, 1979 

Reviewed by Board Members Wilson and Phillips. 

Claimant suffered a compensable injury to his back on 
November 5, 1973 while in the employ of.Hopson Insurance 
Agency whose Workers' Compensation coverage was furnished by 
Truck Insurance Exchange. A Determination Order dated 
August 31, 1976 granted claimant an award of compensation 
for permanent t9t~~ Q~~abil~ty, · 

On February 22, 1979 the employer and its carrier, 
pursuant to the provisions of ORS 656.206(5), requested the 
Board to re-examine claimant's status as a permanently and 
totally disabled worker and, if justified, to reduce the 
award. The carrier submitted additional documentation in 
the form of investigation reports and a medical report from 
Dr. Cherry, claimant,s treating physician. Information from 
the Oreqon Department of Revenue disclosed that in 1976 the 
6laimani ieported ~arnings of $3,561.00 and in 1977, earn
ings of $3,725.50. 

The Evaluation Division of the Workers' Compensation 
Department, after considering the report of earnings in 
conjunction with the additional data submitted by the car
rier, found it was not sufficient to justify a reductj_on in 
claimant's award. It reported that the claimant was still 
unable to sustain employment on a basis sufficient to sup
port himself and his family and recommendecl no change in the 
award for permanent total disability. 

The Board concurs in the recommendation made by the 
Evaluation Division. 

ORDER 

Claimant shall continue to be considered as permanently 
and totally disabled. 
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CLAIM NO. 3W-10-8648 f4ARCH 29 , 1979
WILLIAM  . HOPSON, CLAI.MANT
Reconsideration Of Award For
Permanent Total Disability

Reviewed by Board Members Wilson and Phillips.
Claimant suffered a compensable injury to his back on

November 5, 1973 while in the employ of Hopson Insurance
Agency v;hose Workers' Compensation coverage was furnished by
Truck Insurance  xchange. A Determination Order dated
August 31, 1976 granted claimant an award of compensation
for permanent disabilityi

On February 22, 1979 the employer and its carrier,
pursuant to the provisions of ORS 656.206(5), requested the
Board to re-examine claimant's status as a permanently and
totally disabled worker and, if justified, to reduce the
award. The carrier submitted additional documentation in
the form of investigation reports and a medical report from
Dr. Cherry, claimant's treating physician. Information from
the Oregon Department of Revenue disclosed that in 1976 the
claimant reported earnings of $3,561.00 and in 1977, earnings of $3,725.50.

The  valuation Division of the VJorkers' Compensation
Department, after considering the report of earnings in
conjunction with the additional data submitted by the car
rier, found it was not sufficient to justify a reduction in
claimant's award. It reported that the claimant was still
unable to sustain employment on a basis sufficient to sup
port himself and his family and recommended no change in the
award for permanent total disability.

The Board concurs in the recommendation made by the
 valuation Division.

ORD R
Claimant shall continue to be considered as permanently

and totally disabled.
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WCB CASE NO. 77-6812 

WINFRED LOGUE, CLAIMANT 
Brown, Burt & Swanson, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Request for Review by SAIF 

MARCH 29, 1979 

Reviewed by Board Members Phillips and Mccallister. 

The State Abcident Insurance Fund seeks review by the Board 

of the Referee's o~der which remanded claimant's claim to it for 

reopening and to p~ovide claimant with the benefits he is entitled 

to by law with temporary disability conunencing August 29, 1977, 

less time worked and an attorney fee to claimant 1 s attorney of· 

$800. 

Claimant, 41 years of age, has been a journeyman electrician 

all of his adult life. Claimant was working for Sims Electric and 

on September 20, I976 a ditch caved in and claimant twisted his 
left ankle and wa~ struck in the neck by a heavy conduit. Claimant 

now resides in Arkansas. 

Dr. Wolfe•diagnosed acute fibulo~calcaneal sprain and 

cerv~c~l ~9ntusion. 

Claimant then came under the care of various doctors in 

Arkansas. On November 1, 1976 Dr. Reed reported claimant had 
developed headach~s by Octobei 11, 1976 and by October 29, i976 

aching in his lef~ arm . 
. ! 

On November 9, 1976 Dr. Harris' examined and diagnosed 
possible left cervical herniated nucleus pulposis, possibly 

multiple levels. I subsequent EMG's were normal. 

On April 18, 1977 Dr. Harris reported that upon physical 

examination claimant had neck pain in all ranges of motion but 
on restrictions of motions. Claimant was not able to work. On 

May 27, 1977 Dr. Harris indicated claimant had taken a car trip 

and had reinjured his n~ck. 

,on_Au~ust 4, 1977 Dr. Blackwell examined claimant. The 
ca~ trip inc~dent, as related·to him by the claimant was he 

slipped get~ing opt of his car in Dallas. (Claimant' testified 

atkihe h~aring that he slipped at that time because of his weak 
an .e which.gave ~ay on him.) Dr. Blackwell felt claimant had 

~:s~dua~ stiffness.from cervical.strain aggravated by postural 

. 1 c. pal.n due to ~is forward thrust posture.· Dr. Blackwell felt 

c a~m~nt should return to work as part of his recommended increased 
activity program.! 
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WCB CAS NO. 77-6812
WINFR D LOGU , CLAIMANT
Brown, Burt & Swanson, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by SAIF

f^RCH 29, 1979

Reviewed by Board Members Phillips and McCallister.
The State Accident Insurance Fund seeks review by the Board

of the Referee's order which remanded claimant's claim to it for
reopening and to provide claimant with the benefits he is entitled
to by law with temporary disability commencing August 29, 1977,
less time worked and an attorney fee to claimant's attorney of ■
$800. ‘ -

Claimant, 41 years of age, has been a journeyman electrician
all of his adult life. Claimant was working for Sims  lectric and
on September 20, ^976 a ditch caved in and claimant twisted his
left ankle and was struck in the neck by a heavy conduit. Claimant
now resides in Arkansas.

Dr. Wolfe' diagnosed acute fibulo-calcaneal sprain and
cervical gcntusion.

Claimant then came under the care of various doctors in
Arkansas. On November 1, 1976 Dr. Reed reported claimant had
developed headaches by October 11, 1976 and by October 29, 1976
aching in his left arm.

On November 9, 1976 Dr. Harris' examined and diagnosed
possible left cervical herniated nucleus pulposis, possibly
multiple levels, i Subsequent  MG's were normal.

On April 18, 1977 Dr. Harris reported that upon physical
examination claimant had neck pain in all ranges of motion but
on restrictions of motions. Claimant was not able to work. On
May 27, 1977 Dr. Harris indicated claimant had taken a car trip
and had reinjured his neck.

_On August 4, 1977 Dr. Blackwell examined claimant. The
car trip incident, as related'to him by the claimant, was he
slipped getting out of his car in Dallas. (Claimant testified
at the hearing that he slipped at that time because of his weak
ankle which gave way on him.) Dr. Blackwell felt claimant had
residual stiffness from cervical strain aggravated by postural
neck pain due to his forward thrust posture.' Dr. Blackwell felt
claimant should return to work as part of his recommended increased
activity program.!
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------------------

On August 17, 1977 the State Accident Insurance Fund wrote 
to Br. Slackwell and asked him if the claimant was medically' 
stationary. Dr. Blackwell responded by asking what medically 
stationary meant and then adding, "this man can be normal with a 
nonoperative program and proper motivation". Dr. Blackwell felt 
claimant was not entitled to any permanent disability as the condi
tion for which the doctor saw him was temporary.

On’October 20, 1977 a Determination Order granted claimant 
time loss only.

On February 7-, 1978 Dr. Harris reported claimant was 
disabled and unable to work at his usual occupation ever since 
his injury.' He added that the healing period for cervical nerve 
and possible thoracic outlet syndroirie was not completed.
Dr. Harris said there was a'complicating factor; that is claimant 
just went through a divorce and had personal problems as well as 
psychogenic difficulties, secondary to his problems. Dr. Harris 
estimated claimant's disability impairment at 10-15% of the whole 
body.

February 28, 1978 the Fund issued its denial of reopening 
request.

On July 6, 1978 Dr. Blackwell reported that claimant still 
had complaints of headaches and stiffness of the neck   

           
       
        

       
           

     
          
           
           

         
        

         
        
         

  
           

           
          

          
          

         
          

 

On August 17, 1977 the State Accident Insurance Fund wrote 
to~~- ~lackwell and asked him if the claimant was medically· ~ , 
stationary. Dr. Blackwell responded by asking what medically • 
stationary meant and then addtng, "this man can be normal with a 
nonoperative program and proper motivation". Dr. Blackwell felt 
claimant was not entitled to any permanent disability as the condi
tion for which the doctor saw him was temporary . 

.. 
On'October 20, 1977 a Determination Order granted claimant 

time loss only. 
' ' 

On February· 7·, 1978 Dr. Harris reported claimant was 
disabled and unable to work at his u~ual occupation e~er since 
his injury. He added that the healing period for cervical nerve 
and possible thoracic outlet syndrome was not completed. . 
Dr. Harris said there was a·cornplicating factor: that is claimant 
just went through a divorce and had personal problems as well as 
psychogenic difficulties, secondary to his problems. Dr. Harris 
estimated claimant's disability impairment at 10-15% of the whole 
body. 

Februarv 28, 1978 the Fµnd issued its denial of reopening 
request. 

On July 6, 1978 Dr. Blackwell reported that claimant still 
had complaints of headaches and stiffness of the neck with his 
neck swelling and with left arm rii..unbness. Dr. Blackwell said, in Q 
general, claimant ~ad demonstiated a hostile, uncooperative • 
attitude with_.poor· motivation toward recovery and rehabilitation. 
Examination found extremely exagger~ted and inconsistent responses 
to palpation in the neck, shoulder and scapular areas. In conclu-
s~.-:--_..-: .... ~_,..., ~c---:~.--·· -l.-~-1 ~.~":!-~~, . ...:i, "!-:"":=-..__ "'.~:-=- .... +-_r:0~:r-rl: · r.lai~ant wr.1.s advised 
to increase. his activities he now demonstrated a decreased range 
of motion and it was the doctor's opinion claimant was exaggerating 
for secondary gain and not· motivated. He ended his report by 
asking that claimant not be scheduled to see him again. 

1 '- 1 r 1 1 l 1 , The claimant nas not workeJ since this industria inJury. 

The Referee found claimant was a credible witness and 
evaluation· of permanent disability,wa~ premature. He reopened 
claimant I s claim· by remanding it to the S.tate Accident Insurance 
Fund for acceptance. 

The Board, on de nova review, would reverse the order of 
the Referee. The Board finds that Dr. Harris' report does.not 
indicate any worsening of his condition and further that the 
Determination Order was a proper closure. The Board finds that 
Dr. Blackwell indicated claimant should return to work and other 
activities. The treatment afforded by Dr. Harris is palliative 
rather th~n curative and claimant has shown no motivation to 
help himself. -
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with his
neck swelling and with left arm numbness. Dr. Blackwell said, in
general, claimant had dem>onstrated a hostile, uncooperative
attitude with,, poor' motivation toward recovery and rehabilitation.
 xamination found extremely exaggerated and inconsistent responses
to palpation in the neck, shoulder and scapular areas. In conclu-

— ^^ ^^tho’."nh claimant '‘^as ad^-^i.sed
to increase his activities he now demonstrated a decreased range
of motion and it was the doctor's opinion claimant was exaggerating
for secondary gain and not' motivated. He ended his report by
asking that claimiant not be scheduled to see him again.

The claimant has not worked since this industrial injury.

The Referee found claimant was a credible witness and
evaluation' of permanent disability iwas premature. He reopened
claimant's claim'by remanding it to the S.tate Accident Insurance
Fund for acceptance.

The Board, on de novo review, would reverse the order of
the Referee. The Board finds that Dr. Harris' report does not
indicate any worsening of his condition and further that the
Determination Order was a proper closure. The Board finds that
Dr. Blackwell indicated claimant should return to work and other
activities. The treatment afforded by Dr. Harris is palliative
rather than curative and claimant has shown no motivation to
help himself.

#
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Board con'cl udes that claimant is en·ti tled to an_ award 
of compensation for !loss of wage earning capacity as· he is now 
precluded from returning to the only occupation he has ever 
performed. 

ORDER 

The order of the Referee, datea September 20, 1978, 1s 
hereby reversed. 

Claimant is hereby granted an award of compensation equal 
to 80 degrees for 25% unscheduled neck disability. 

Claimant's attorney is hereby granted, as a reasonable 
attorney fee, the sum of 25% of the compensation granted by this 
order. · 

WCB CASE NO. ;77-6249 
WCB CASE NO. 1 77-6248 

FRED MARQUEZ, CLAIMANT 
Jack Ofelt, Claimant's Atty. 
Roger Luedtke, Employer 1 s Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant 

MARCH 29, 1979 

· Reviewed by Board Meniber·s Wilson and Mccallister. 

Claimant seeks Board review of the Referee's order which 
affirmed the denials issued by both the Fund and Liberty Mutual 
Insurance with respect to hi:3 claim for an occupational disease·. 

The Board, after de novo review, affirms and ado~ts the 
Opinion and Order of the Ref~ree, a copy of which is attached hereto
andj by this reference, is made a part hereof. 

ORDER 

The order of the Referee, dated October 11, 1978, is affirmed. 
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# The Board concludes that claimant is entitled to an, award
of compensation for lloss of wage earning capacity as he is now
precluded from returning to the only occupation he has ever
performed. ^

ORD R
The order of the Referee, dated September 20, 1978, is

hereby reversed.
Claimant is hereby granted an award of compensation equal

to 80 degrees for 25% unscheduled neck disability.
Claimant's attorney is hereby granted, as a reasonable

attorney fee, the sum of 25% of the compensation granted by this
order.

MARCH 29, 1979WCB CAS NO. , 77-6249
VJCB CAS NO. '77-6248

FR D MARQU Z, CLAIMANT
Jack Ofelt, Claimant's Atty.
Roger Luedtke,  mployer's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

Reviewed by Board Mernt>ei:'S Wilson and McCallister.
Claimant seeks Board review of the Referee's order which

affirmed the denials issued by both the Fund and Liberty Mutual
Insurance with respect to his claim for an occupational disease.

The Board, after de novo reviev;, affirms and adopts the
Opinion and Order of the Referee, a copy of v/hich is attached hereto-
and, by this reference, is made a part hereof.

ORD R
The order of the Referee, dated October 11, 1978, is affirm.ed

-641-



      
    
    
    
    

      
         

            
         

         
          

          
            
     

        
             

            
        

          
       

           
   

         
          

            

          
        

          
           

         
         

        
          

             
   

CASE NO. 78-579 

GLEN R. SCHAFFER, CLAIMANT 
Walter B. Hogan, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by SAIF 

MARCH 29, 1979 

Reviewed by Board Members Wilson and McCallister. 

The State Accident Insura~c2 Fund requests review by the 
Board of the Referee's order which remanded the claim to it for 
acceptance and the payment of compensation as provided by law. 

Claimant alleges a knee injury in September, 1973 when 
he was servicing his shovel, slipped in some oil and fell. 
Claimant missed no work. This injury was witnessed and so testi
fied to at hearing. Claimant testified he told one of the owners 
about the injury one week later. 

Claimant testified to an alleged injury occurring on 
January 10, 1974 when he again injured his right knee when a bar 
with which he was prying hit his knee. Claimant filed his claim 
on March 25, 1974 regarding the January 1974 incident. 

On January 17, 1974 claimant saw Dr. Smith who reported 
that X-rays revealed considerable narrowing and· deaenerative 
changes of the lateral compartment of the right knee. A moderate 
tibial osteophyte was present. 

Dr. Smith referred claimant to Dr. Matteri who recommended 
surgery but claimant d~clined indicating he needed to keep working 
since his wife was a cardiac cripple of sorts and he needed to 

~ -- . , 
~ .... - ...... .... -· ~ ~~ ...... 

..... ,_ ... - ·-' ...._ - .... .., 

Claimant finally was forced to cease work on October 15, 
1977 as he could tolerate the pain no longer. 

On October 18, 1977 Dr. Adams performed a total knee 
replacement. On December 27, 1977 Dr. Adams indicated it was his 
opinion that claimant needed this surgery which was necessitated 
by his osteoarthritis that was aggravated by his 1973 injury. 

On January 6, 1978 the Fund issued its denial. 

At the hearing the Fund cla.1.rned surprise at the September 
1973 allege·d injury as no claim had ever been filed and it felt 
iiself to be prejudiced. 
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WCB CAS NO. 78-579 MARCH 29, 1979
GL N R SCHAFF R, CLAIMANT
Walter B. Hogan, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by SAIF

Reviewed by Board Members Wilson and McCallister.
The State Accident Insurance Fund requests review by the

Board of the Referee's order which remanded the claim to it for
acceptance and the payment of compensation as provided by law.

Claimant alleges a knee injury in September, 1973 when
he was servicing his shovel, slipped in some oil and fell.
Claimant missed no work. This injury was witnessed and so testi
fied to at hearing. Claimant testified he told one of the owners
about the injury one week later.

Claimant testified to an alleged injury occurring on
January 10, 1974 when he again injured his right knee v;hen a bar
with which he was prying hit his knee. Claimant filed his claim
on March 25, 1974 regarding the January 1974 incident.

On January 17, 1974 claimant saw Dr. Smith who reported
that X-rays revealed considerable narrowing and' degenerative
changes of the lateral compartment of the right knee. A moderate
tibial osteophyte was present.

Dr. Smith referred claimant to Dr. Matter! who recommended
surgery but claimant declined indicating he needed to keep working
since his v;ife was a cardiac cripple of sorts and he needed to

Claimant finally was forced to cease work on October 15,
1977 as he could tolerate the pain no longer.

On October 18, 1977 Dr. Adams performed a total knee
replacement. On December 27, 1977 Dr. Adams indicated it was his
opinion that claimant needed this surgery which was necessitated
by his osteoarthritis that was aggravated by his 1973 injury.

On January 6, 1978 the Fund issued its denial.
At the hearing the Fund claimed surprise at the September

1973 alleged injury as no claim had ever been filed and it felt
itself to be prejudiced.
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The Referee found there was no prejudice to the Fund as 
the Fund was put on notlce by the cl~n~c r~~~rt. gg furthQI 
found claimant had suffered two compensable injuries by an 
aggravation of his pre-existing condition which necessitated the 
surgery. The claim was remanded to the Fund for acceptance. 

The Board, on de novo review, concurs with the findings 
and conclusions of the ieferee. 

ORDER 

The order of the Referee, dated August 25, 1978, is 
affirmed. 

Claimant's attorriey is hereby granted a reasonable attor
ney's fee for·his services in connection with this Board review 
in the amount of $250, payable by the carrier. 

WCB CASE NO. 78-3427 

MOUIN SALLOUM, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant 

MARCH 29, 1979 

Reviewed by Boa_rd Members Wilson and Phillips. 

The claimant seeks review by the Board of the Referee's 
order which dismissed the above entitled matter which had come 
on for hearing in Portland on September 13, -1978 on the basis 
of an "aggravation" claim. · · 

J 
Claimant, a 42-year-old laborer, had a previous hearing 

before Referee Neal on February 10, 1978 at which the issue 
raised was whether claimant had suffered a compensable injury 
on October 18, 1976 when he and a co-worker were working in a 
ditch. The State Accident Insurance Fund denied responsibility 
for the alleged injury on the grounds that claimant had not 
sustained an injury and that his present complaints were the 
result of a previous injury. 

On February 13, 1978 Referee Neal issued an Opinion and 
Order which affirmed the deni.al of the Fund and on April 11, 
1978 the Board dismissed claimant's request for review based 
upon the motion filed by the Fund that claimant had failed to 
serve his notice of appeal ~nit.as required by ORS 656.295(2). 
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The Referee found there was no prejudice to the Fund as
the Fund was put on notice by the clinic HQ fUlthSI
found claimant had suffered two compensable injuries by an
aggravation of his pre-existing condition which necessitated the
surgery. The claim was remanded to the Fund for acceptance. •

The Board, on de novo review, concurs with the findings
and conclusions of the Referee.

; ORD R
The order of the Referee, dated August 25, 1978, is

affirmed.
Claimant's attorney is hereby granted a reasonable attor

ney's fee for'his services in connection with this Board review
in the amount of $250, payable by the carrier.

WCB CAS NO. 78-3427 MARCH 29, 1979
MOUIN SALLOUM, CLAIMANT
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Wilson and Phillips.
The claimant seeks review by the Board of the Referee's

order which dismissed the above entitled matter which had come
on for hearing in Portland pn September 13, -.1978 on the basis
of an "aggravation" claim.

■JClaimant, a 42-year-old laborer, had a previous hearing
before Referee Neal on February 10, 1978 at which the issue
raised v/as whether claimant had suffered a compensable injury
on October 18, 1976 when he and a co-worker were working in a
ditch. The State Accident Insurance Fund denied responsibility
for the alleged injury on the grounds that claimant had not
sustained an injury and that his present complaints were the
result of a previous injury.

On February 13, 1978- Referee Neal issued an Opinion and
Order which affirmed the denial of the Fund and on April 11,
1978 the Board dismissed claimant's request for review based
upon the motion filed by the Fund that claimant had failed to
serve his notice of appeal on it as required by ORS 656.295(2).
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claimant wrote to George·A. Moore, at that time 
a member of the Workers' Compensation Board, and requested that 
his claim be opened for review. Mr. Moore talked to the claim
ant and, as a result of the conversation, concluded that claim
ant's letter could be construed as an "aggravation request". 
The matter was referred by the Board to its Hearings Division 

The present Referee quoted from Referee Neal's order of 
Februarv 13,· 1978 which stated in part: 

II I tlrnrQf org f irid ~I\Y ~ick and shoulder 
pain claimant may now have is a residual of 
his former industrial accident as cipposed 
to any problem he may have incurred in 1976." 

Based upon the foregoing facts, the Referee assumed that 
claimant was making a claim for aggravation against Industrial 
Indemnity which had been the carrier for the previous industrial 
injury which app~rentlr occurred in July 1974: At the he~ring, 
however, the claimant, in making his opening statement (claimant 
represented himself at the hea.rinq) said that he was present to 
bring in additional evidence and prove he sustained an industrial 
injury on October 18, 1976 when his fellow employee dropped a 
hydraulic jack into the ditch and claimant suffered an injury; 

The Referee attempted to e:-~plain_ to claimant that if that If) 
was the only issue which he.wished to present at that time he did 
not have jurisdiction to hear it inasmuch as it had been previously 
adjudicated by Referee Neal in her order of February 13, 1978. 

Claimant felt that he should be allowed to present evidence 
with regard to the.·1976 injury; that he had been unable to present 
all of his case at the previous hearing before Referee Neal and 
was unable to make the explanations he desired. 

The Fund moved that the matter be dismissed on the grounds 
and for the reason that it had been previously litigated and was 
now res judicata. The Referee granted the Fund's motion and dis
missed the matter. 

The Board, on de novo review, f.1.nds that the Referee in 
this case had no choice but to dismiss the matter inasmuch as 
claimant insisted that the only issue before the Referee was the 
compensability of his ·October 18, 1976 injury. Referee Neal 
had found that cl~imant had not suff~red a compensable injury 
on October 18, 1976, therefore, even if claimant's letter ad
dressed to Mr. Moore could be cotistrued as an aggravation it 
could not be upheld because it is not possibfe to aggravate 
a non-compensable injury. 
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Later, claimant wrote to George'A. Moore, at that time
a member of the Workers’ Compensation Board, and requested that
his claim be opened for review. Mr. Moore talked to the claim
ant and, as a result of the conversation, concluded that claim
ant's letter could be construed as an- "aggravation request’’.
The matter was referred by the Board to its Hearings Division

The present Referee quoted from Referee Neal's order of
February 13,- 1978 which stated in part:

"I therefore finS any bash and shoulder
pain claimant may nov/ have is a residual of
his former industrial accident as opposed
to any problem he may have incurred in 1976."
Based upon the foregoing facts, the Referee assumed that

claimant was making a claim for aggravation against Industrial
Indem.nity which had been the carrier for the previous industrial
injury which apparently occurred in duly 1974. At
however, the claimant, in making his opening statement (claimant
represented himself at the heariiig) said that he was present to
bring in additional evidence and prove he sustained an industrial
injury on October 18, 1976 when his fellow employee dropped a
hydraulic jack into the ditch and claimant suffered an injury.

The Referee attempted to explain.to claimant that if that
was the only issue which he.wished to present at that time he did
not have jurisdiction to hear it inasmuch as it had been previously
adjudicated by Referee Neal in her order of February 13, 1978.

Claimant felt that he should be allowed to present evidence
with regard to the .-1976 injury; that he had been unable to present
all of his case at the previous - hearing before Referee Neal and
was unable to make the explanations he desired.

The Fund moved that- the matter be dismissed on the grounds
and for the reason that it had been previously litigated and was
now res judicata. The Referee granted the Fund's motion and dis
missed the matter.

The.Board, on de novo reviev;, finds that the Referee in
this case had no choice but to dismiss the matter inasmuch as
claimant insisted that the only issue before the Referee was the
compensability of his October 18, 1976 injury. Referee Neal
had found that claimant had not suffered a compensable injury
on October 18, 1976, therefore, even if claimant's letter ad
dressed to Mr. Moore could be construed as an aggravation it
could not be upheld because it is not possible to aggravate
a non-compensable injury.

-644-

^ 



          
           
    

          

       
  
    
    

  
          
         
           

         
       

            
         
          

         
          
                
          
        
        

         
          

         

        
          
          

           
         

  

it 
as 

With respect to the denial, 
was a proper denial, therefore, 

Referee Neal had ruled that 
that issue was res judicata 

contended by the Fund. · 

ORDER 

The order of the Referee, dated September 18, 1978, is 
affirmed. 

SAIF CLAIM NO. NC 332608 

TERRY TOUREEN, CLAIMANT 
Merten & Saltveit, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Own Motion Order 

MARCH 29, 1979 

On February 2, 1979 claimant, by and through his attorney, 
requested that the Board exercise its own motion jurisdiction 
pursuant to ORS 656.278 an~ reopen his claim for an industrial 
injury sustained on October 15, 1971. Claimant's claim had 
been accepted, closed and his aggravation rights expired. 

In support of the request was a report from Dr. Thomas L. 
Gritzka, dated January 16, 1979, wherein he stated that 
claimant had been unable to work since December 18, 1978 be
cause of exacerbation of pain, secondary to a pre-existing 
spinal injury. He requested the Fund, to whorn this letter was 
writtQn, to commgnc@ paym@nt for time loaa a� ot tn~t q~t~, 
providing claimant was found to be entitled to time loss. 

The Fund advised the Board it would not oppose the re
opening of the claim based upon Dr. Gritzka's letter. 

,_ 

The Board conriludes that the medical evidence supplied 
~y Dr. Gritzka is sufficient to justify reopening claimant's 
claim for the industrial injury suffered on Ocotber 14, 1971 
and that the reopening should b~_effective December 18, 1978. 

ORDER 

Claimant's claim for a compensable injury suffered on 
October 14, 1971 is hereby remanded to the State Accident 
Insurance Fund to be accepted and for the payment of compensa
tion, as provided by law, commencing on December 18, 1978 and 
until claimant's claim is closed pursuant to the provisions 
of ORS 656.278. 

-645-

t
with respect to the denial, Referee Neal had ruled that

it was a proper denial, therefore, that issue was res judicata
as contended by the Fund.

ORD R
The order of the Referee, dated September 18, 1978, is

affirmed.

m

SAIF CLAIM NO. NC 332608 MARCH 29, 1979
T RRY TOUR  N, CLAIMANT
Merten & Saltveit, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Own Motion Order

On February 2, 1979 claimant, by and through his attorney,
requested that the Board exercise its own motion jurisdiction
pursuant to ORS 656.278 and reopen his claim for an industrial
injury sustained on October 15, 1971. Claimant's claim had
been accepted, closed and his aggravation rights expired.

In support of the request was a report from Dr. Thomas L.
Gritzka, dated January 16, 1979, wherein he stated that
claimant had been unable to work since December 18, 1978 be
cause of exacerbation of pain, secondary to a pre-existing
spinal injury. He requested the Fund, to whom this letter was
written, to commQnce payment for time loss asproviding claimant was found to be entitled to time loss.

The Fund advised the Board it would not oppose the re
opening of the claim based upon Dr. Gritzka's letter.

The Board concludes that the medical evidence supplied
by Dr. Gritzka is sufficient to justify reopening claimant's
claim for the industrial injury suffered on Ocotber 14, 1971
and that the reopening should be effective December 18, 1978.

ORD R
Claimant's claim for a compensable injury suffered on

October 14, 1971 is hereby remanded to the State Accident
Insurance Fund to be accepted and for the payment of compensa
tion, as provided by law, commencing on December 18, 1978 and
until claimant's claim is closed pursuant to the provisions
of ORS 656.278.
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attorney is hereby granted a reasonable attorney's -
fee for his services a sum equal to 25% of the increased comp
ensation for temporary total disability granted by this.order, 
payabl@ out of gaid ·eom~~~~At16n as paid, not to exceed $7so. 

WCB CASE NO. 78-74-38 

LEONARD L. WEBBER, CLAIMANT 
Tim J. Helfrich, Claimant's Atty. 
SAIF, ·Lgal Services, Defense Atty. 
Order Of Dismissal 

MARCH 29, 1979 

A request for review, having been duly filed with the 
Workers' Compensation Board in the above entitled matter 
by the State Accident Insurance Fund, and said request for 
review now having been withdrawn, 

IT IS THEREFORE ORDERED that the request fo_r review now 
pending before the Board is hereby dismissed and the order 
of the Referee is final by operation of law. 

WCB CASE NO. 76-6415 

WESLEY WHITTINGTON, CLAIMANT 
Douglas P. Devers, Claimant's Atty. 
William Beers, Defense Atty. 
Request for Review by Claimant 

MARCH 29, 1979 

Reviewed by Board Men,bers Wilson and Mccallister. 
~J 

Claimant seeks Board review of the Referee's order which 
affirmed the August 13, 1976 Determination Order whereby he 
Wai ~ranted comoensation @au&l to J2? fo? lOi u~~~heduled 
low back disabiii ty. ~ 

The Board, after de novo review, affirms and adopts the 
Opinion and Order of the Referee, a copy of which is attached 
hereto and, by this reference, is made a part hereof. 

ORDER 

The order of the Referee, dated October 27, 1978, is 
affirmed. 
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Claimant's attorney is hereby granted a reasonable attorney's A)
fee for his services a sum equal to 25% of the increased comp-
ensation for temporary total disability granted bv this,order,
payable out of eaid oomp&nsatiAh as paid, not to exceed ^750.

WCB CAS NO. 78-7438 MARCH 29, 1979
L ONARD L. W BB R, CLAIMANT
Tim J* Helfrich, Claimant’s Atty.SAIF, Lgal Services, Defense Atty.
Order Of Dismissal

A request for review, having been duly filed with the
Workers' Compensation Board in the above entitled matter
by the State Accident Insurance Fund, and said request for
review now having been withdrawn,

IT IS TH R FOR ORD R D that the request for review now
pending before the Board is hereby dismissed and the order
of the Referee is final by operation of law.

WCB CAS NO. 76-6415 MARCH 29, 1979
W SL Y WHITTINGTON, CLAIMANT
Douglas P. Devers, Claimant's Atty.William Beers, Defense Atty.
Request for Review bv Claimant

Reviewed by Board Members Wilson and HcCallister.
, )Claimant seeks Board review of the Referee's order which

affirmed the August 13, 1976 Determination Order whereby he
was granted compensation equal to 32- for 10% unsahdduledlow back disability.

The Board, after de novo review, affirms and adopts the
Opinion and Order of the Referee, a copy of which is attached
hereto and, by this reference, is made a part hereof.

ORD R
The order of the Referee, dated October 27, 1978, is

affirmed.
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WCB CASE NO. 77-1094 .... "MARCH 29', 1979 
WCB CASE NO. 77-1899 
WCB CASE NO. 77-1900 

EDWARDS. DINES, CLAIMANT ' 
Blyth, Porcelli, Moomaw & Mcsweeny, 

Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Lindsay, Nahstoll, Hart, Nei1 & Weigler, 

Employer's Attys. 
Request for Review by Argonaut 

. . 
Reviewed by Board Members Wilson and Mccallister. 

Argonaut Insurance Company, hereinafter called Argonaut, 
requests Board review of that portion of the Referee's order 
which directed it to pay 50% of claimant's compensation for 
temporary total disability from October 13, 1975 through 
Augubt 4, 1978. Argonaut :cont@nd~ that th@ ~und i§ r@~pon~ 
sible for the payment of 100% of such compensation. 

Claimant has suffered three non-disabling injuries. On 
January 20, 1975, while employed. at.Western Foundry, whose 
carrier was the Fund, claimant suffered a severe low back. 
pain incurred while ··i•ifting· a heavy piece of iron. No loss 
of time from work resulted. 

On February 3, 1975 claimant struck his right knee on 
an iron rod and also inju~ed his back while pickini up a 
piece of iron. This clai~ also was non-disabling. 

On February 24, 1975 -claimant returned to work for 
·Publishers Paper for whom he had previously worked between 
1966 and November 1974, and on March 17, 1975 he struck his 
left knee on a dryer base. Aqain claimant missed no time 
from work and the claim was accepted as a non-disabling 
injury. ' ' 

Claimant testified that his back had hurt at all times 
while he was working .at Western Foundry and was hurting 
when he left and returned to work at Publishers; he stated 
that he was able, however, to do h•is job up until the time 
he injured his left knee at which time he was seen by Dr. 
Soot. Dr. Soot re~orts that claimant related a history of 
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' WCB CAS NO. 77-1094

WCB CAS NO. 77-1899
WCB CAS NO. 77-1900

 DWARD S. DIN S, CLAIMANT ’
Blyth, Porcelli, Moomaw & McSweeny,

Claimant's Attys.
SAIF, Legal Services, Defense Atty,
Lindsay, Nahstoll, Hart, Neil s Weigler,

 mployer's Attys.
Request for Review by Argonaut

MARCH 29’, 1979

Reviewed by Board Members Wilson and McCallister.
Argonaut Insurance Company, hereinafter called Argonaut,

requests Board review of that, portion of the Referee's order
which directed it to pay 50% of claimant's compensation for
temporary total disability from October 13, 1975 through
August 4, 1978. Argonaut contends that the Fund is respon=sible for the payment of 100% of such compensation.

Claimant has suffered three non-disabling injuries. On
January 20 , 1975 , while employed, at. Western Foundry, whose
carrier was the Fund, claimant suffered a severe low back
pain incurred while"iifting- a heavy piece of iron. No loss
of time from work resulted.

On February, 3, 1975 claimant struck his right knee on
an iron rod and also injured his back while picking up a
piece of iron. This claim also was non-disabling.

On February 24, 1975 claimant returned to work for
•Publishers Paper for whom he had previously worked between
1966 and November 1974, and on March 17, 1975 he struck his
left knee on a dryer base. Again claimant missed no time
from work and the claim was accepted as a non-disabling
injury.

Claimant testified that his back had hurt at all times
while he was working at Western Foundry and was hurting
when he left and returned to work at Publishers; he stated
that he was able, however, to do his job up until the time
he injured his left knee at which time he was seen by Dr.
Soot. Dr. Soot reports that claimant related a history of
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several episodes of knee injuries over the previous 
three or four weeks but it was not until later, during 
the course of followup evaluations of claimant's condition, 
that claimant complained of pain- in the back apparently 
of a chronic nature following a plywood mill injury approx
imatell five years pr~Y~Qijflly, 

It was Dr. Soot's impression that claimant's.knees were 
symptomatic on a basis of patellar chondromalacia which 
gradually continued to improve with conservative treatment, 
although the back pain persisted.- He hospitalized claim
ant on October 13, 1975 and a history was taken of low·back 
pain which had remained constant for five years but varied 
in its intensity. Claimant received conservative treatment 
while in the hospital, however, the pain in the back per
sisted. Later claimant was admitted to -the Veteran's Hos
pital on March 8, 1976 where he remained until April 12, 
1976. Upon admission claimant was complaining of low back 
and bilateral knee pain. 

Claimant requested all three claims previously accepted 
as non-disabling be reopened on the basis of aggravation. 
Both Argonaut and the Fund issued denials. 

The Referee, based on all-the evidence, found that claL~
ant's condition resulting from. his -back injury of January ·20, 
1975 had worsened; that his condition resulting from the in
jury to his right knee on February 3, 1975 had worsened, and 
that his condition resulting from the injury to his left knee 
on March 17, 1975 had worsened. She found that the evidence 
indicated all three injuries were contributin~ to claimant's 
current disabliity. Claimant h~d been able to work without 
interruption after the three injuries but finally had_to 
quit his last job because the condition became so disabling 
that it prevented him from working. · · 

Based upon the ruling in Jackson v. SAIF, 7 Or App 109, 
which allowed the payment ·of temporary total disability com~ 
pensation to be pro-rated between two employers when claimant 
was temporarily totally disabled following two injuries for 
each of which different employers were responsible and each 
of which injuries was in itself sufficient to cause total 
disability,.the Referee concluded that. the Fund should ac
cept claimant's claim of aggravation of his 1ow back injury 
of January 20, 1975 and his right knee injury of February 
3, 1975 and pay claimant 50% of the compe~sation, p~ovided 
by law, from October 13, 1975, the date Dr. Soot hospitalized 
dlaimant, and further concluded that Argonaut should accept 
claimant's claim of aggravation of his left knee injury of 
March 17, 1975 and pay the remaining 50% of the compensation· 
due claimant, as ~rovided by law, from October 13, 1975. 
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-having several episodes of knee injuries over the previous
three or four weeks but it was not until later, during
the course of followup evaluations of claimant's condition,
that claimant complained of pain in the back apparently
of a chronic nature following a plywood mill injury approx
imately five years pr^viyUSlyi

It was Dr. Soot's impression that claimant's.knees were
symptomatic on a basis of patellar chondromalacia which
gradually continued to improve with conservative treatment,
although the back pain persisted.- He hospitalized claim
ant on October 13, 1975 and a history was taken of low back
pain which had remained constant for five years but varied
in its intensity. Claimant received conservative treatment
while in the hospital, however, the pain in the back per
sisted. Later claimant was admitted to the Veteran's Hos
pital on March 8, 1976 where he remained until April 12,
,1976. Upon admission claimant was complaining of low back
and bilateral knee pain.

Claimant requested all three claims previously accepted
as non-disabling be reopened on the basis of aggravation.
Both Argonaut and the Fund issued denials.

The Referee, based on all the evidence, found that claim
ant's condition resulting from his-back injury of January 20,
1975 had worsened; that his condition resulting from the in
jury to his right knee on February 3, 1975 had worsened, and
that his condition resulting from the injury to his left knee
on March 17, 1975 had worsened. She found that the evidence
indicated all three injuries were contributing to claimant's
current disability. Claimant had been able to work without
interruption after the three injuries but finally had.to
quit his last job because the condition became so disabling
that it prevented him from working.

Based upon the ruling in Jackson v. SAIF, 7 Or App 109,
which allowed the payment of temporary total disability com
pensation to be pro-rated between two employers when claimant
was temporarily totally disabled following tv/o injuries for
each of which different employers were responsible and each
of which injuries was in itself sufficient to cause total
disability,.the Referee concluded that- the Fund should ac
cept claimant's claim of aggravation of his low back injury
of January 20, 1975 and his right knee injury of February
3, 1975 and pay claimant 50% of the compensation, provided
by law, from October 13, 1975, the date Dr. Soot hospitalized
claimant, and further concluded that Argonaut should accept
claimant's claim of aggravation of his left knee injury of
March 17, 1975 and pay the remaining 50% of the compensation
due claimant, as provided by law, from October 13 ,- 1975.
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She further directed the Fund to pay $1,000.00 and Argo
naut to pay $500.00 to claiman~~s attorney ·as a reasonable 
attorney's fee. · 

The Board, on de novo review, finds no medical evidence 
to support any aggravation of claimant's left knee . .Claim
ant's present disability results from low back pain. When 
claimant was hospitalized on October 13, 1975 the chief com
plaint was listed as low back ache for five years and the 
ensuing examination and report contained much discussion of 
back problems but no mention of leg problems. The report 
does state that muscle power and tone.in all four limbs is 
normal and deep tendon reflexes are normal. Dr. Soot,in 
his letter report of January 27, 1978, states that the.hos
pitalization in October 1975 was "for _relief of his low back. 
pain". 

Th~ Referee had found.that claimant was temporarily and 
·totally disabled from October 13, 1975 and that his left 
knee problem would have been itself sufficiently disabling 
to account for that total disability. The Board finds no 
medical evidence to support such a finding. Dr. Jobe, in 
his report of December 6, 1976, does not say that claimant's 
left knee problem .was significant nor was he willing to say 
-that it was related to an injury. Dr. Soot, in his report of 
December 27, 1976, does not say that claimant's left knee 

. problem is sufficient. of itself to cause time loss. It only 
states that the knees have shown tenderness about the pat
ellae and there has been no recurrent effusion and no col
lateral ligament laxity or joint line tenderness. These are 
minimal knee symptoms and can hardly be inferred as being 
sufficient by and of themselves, independently or indivi
dually, to cause total disability. 

The Board finds the medical evidence is·sufficient to 
justify a conclusion that claimant's claim for aggravation 
of his January 20, 1975 low back injury and his claim for 
aggravation of his February 3, 1975 injury to his right knee 
shoul4 have been accepted by th~ Fund. The Board agrees 
with the.findings made by the Referee that subsequent to 
each non-disabling injury claimant continued to work and 
that he continued to work until such time as his total 
condition deteriorated to the extent that he could no longer 
do so. But, unlike the Referee, the Board finds that this 
deterioration was due basically to claimant's back condition 
and, to a small extent, to his right knee. Claimant had a. 
chronic lumbosacral strain that became progressively worse 
and more disabling as he continued to work. 
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She further directed the Fund to pay $1,000.00 and Argo
naut to pay $500.00 to claimantjs attorney-as a reasonable
attorney's fee.

The Board, on de novo review, finds no medical evidence
to support any aggravation of claimant's left knee. Claim
ant's present disability results from low back pain. When
claimant was hospitalized on October 13, 1975 the chief com
plaint was listed as low back ache for five years and the
ensuing examination and report contained much discussion of
back problems but no mention of leg problems. The report
does state that muscle power and tone .in all four limbs is
normal and deep tendon reflexes are normal. Dr. Soot,in
his letter report of January 27, 1978, states that the hos
pitalization in October 1975 was "for relief of his low back
pain".

The’ Referee had found that claimant" was temporarily and
totally disabled from October 13, 1975 and that his left
knee problem would have been itself sufficiently disabling
to account for that total disability. The Board finds no
medical evidence to support such a finding. Dr. Jobe, in
his report of December 6, 1976, does not say that claimant's
left knee problem was significant nor was he willing to say
-that it was related to an injury. Dr. Soot, in his report of
December 27, 1976, does not say that claimant's left knee
problem is sufficient, of itself to cause time loss. It only
states that the knees have shown tenderness about the pat
ellae and there has been no recurrent effusion and no col
lateral ligament laxity or joint line tenderness. These are
minimal knee symptoms and can hardly be inferred as being
sufficient by and of themselves, independently or indivi
dually, to cause total disability.

The Board finds the medical evidence is‘sufficient to
justify a conclusion that claimant's claim for aggravation
of his January 20, 1975 low back injury and his claim for
aggravation of his February 3, 1975 injury to his right knee
should have been accepted by the Fund. The Board agrees
with the.findings made by the Referee that subsequent to
each non-disabling injury claimant continued to work and
that he continued to work until such time, as his total
condition deteriorated to the extent that he could no longer
do SO But, unlike the Referee, the Board finds that this
deterioration was due basically to claimant's back condition
and, to a small extent, to his right knee. Claimant had a.
chronic lumbosacral strain that became progressively worse
and more disabling as he continued to work.
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Soot stated in his reports that claimant's knee 
injury unquestionably resulted· in disability and the as
sociated chronic pain eventual~y contributed to his being 
unable .to continue in his previous occupation; however, a 
car~ful study of Dr. Soot's reports indicates that the basic 
knee injury was to the right knee, not the left knee. There 
was no evidence of any worsening of claimant's left knee 
since the initial injury; it appar·ently has been a "on again 
off again" nuisance to claimant bu:t it has never, by itself, 
caused sufficient difficulty which 1would result in claimant 
losing time from work. The medical reports indicate that 
claimant's symptoms immediately following the incident of 
March 17, 1975 were far more significant than any later 
noted and these symptoms were·not sufficient to cause claim
ant to lose time·from work. 

The Board concludes that the denial of February 10, 
1977 by Argonaut of claimant's clai~ for aggravation of his 
March 17, 197 5 left knee injury was I proper; however, -the two 
denials issued by the Fund on March 11, 1977 were not. 
Therefore, full responsibility for the payment of compen
sation due claimant, as provided by law, from October 13, 
1975 and until the two claims are closed pursuant to ORS 
656.268. must be the sole responsibility of the Fund. Fur
thermore, the ·attorney's fee of $500 which the Referee 
directed Argonaut pay is not justified inasmuch as claimant 
failed to prevqil on Argonaut's denial of his claim for the 
left knee injury of March 17, 1975. 

ORDER 

The order of the Referee, dated June 14, 1978, is 
reversed. 

The claimant's claim for aggravation of a low back 
injury sustained on January 20, 1975 (Case No.77-1900) and 
claimant's claim for aggravation of his right knee injury 
sustained on February 3, 1915 (Case No. 77-1899) are hereby 
remanded to the State Accident Insurance Fund for the pay
ment of compensation, as provided by law, on each claim, 
commencing October 13, 1975, the·date Dr. Soot hospitalized 
claimant, and until each claim is respectively closed pur
suant to ORS 656.268. 

The denial by Argonaut Insurance Company, issued on 
February 10, 1977, relating to claimant's claim of aggra
vation of his injury to his left knee on March 17, 1975, is 
approved. 
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Dr. Soot stated in his reports that claimant's knee
injury unquestionably resulted in disability and the as-,
sociated chronic pain eventually contributed to his being
unable .to continue in his previous occupation; however, a
careful study of Dr. Soot's reports indicates that the basic
knee injury was to the right knee, not the left knee. There
was no evidence of any worsening of claimant's left knee
since the initial injury; it apparently has been a "on again
off again" nuisance to claimant but it has never, by itself,caused sufficient difficulty which 'would result in claimant
losing time from work. The medical reports indicate that
claimant's symptoms immediately following the incident of
March 17, 1975 were far more significant than any later
noted and these symptoms were not sufficient to cause claim
ant to lose time 'from work.

The Board concludes that the denial of February 10,
1977 by Argonaut of claimant's claim for aggravation of his
March 17, 1975 left knee injury wasjproper; however, the two
denials issued by the Fund on March 11, 1977 were not.
Therefore, full responsibility for the payment of compen
sation due claimant, as provided by law, from October 13,
1975 and until the two claims are closed pursuant to ORS
656.268' must be the sole responsibility of the Fund. Fur
thermore, the attorney's fee of $500 which the Referee
directed Argonaut pay is not justified inasmuch as claimant
failed to prevail on Argonaut's denial of his claim for the
left knee injury of March 17, 1975.

ORD R
The order of the Referee, dated June 14, 197

reversed. is

The claimant's claim for aggravation of a low back
injury sustained on January 20, 1975 (Case No.77-1900) and
claimant's claim for aggravation of his right knee injury
sustained on February 3, 1975 (Case No. 77-1899) are hereby
remanded to the State Accident Insurance Fund for the pay
ment of compensation, as provided by law, on each claim,
commencing October 13, 1975, the date Dr. Soot hospitalized
claimant, and until each claim is respectively closed pur
suant to ORS 656.268.

The denial by Argonaut Insurance Company, issued on
February 10, 1977, relating to claimant’s claim of aggra
vation of his injury to his left knee on March 17, 1975, is
approved.
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attorney is awarded as a reasonable attor
ney's fee fo~-his services both•before_the Referee at hear
ing and at Board review the' sum of $1,500, payable by the 
State Accident Insurance Fund. 

Argonaut Insurance Company shall be reimbursed by the 
State Accident Insurance Fund for all monies which it has 
previously paid to claimant pursua~t to the order of the 
Referee. 

WGB CASE NO~ 77-4959 

In the Matter of the Compensation 
of the Beneficiaries of 

LAWRENCE FOSHAUG, DECEASED 
Terry K. Haenny, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant 

MARCH 30, 1979 

Reviewed by Board Members Wilson and Mccallister. 

Claimant, the beneficiaries of the deceased worker, seeks 
Board review of the Referee's order which affirmed the denial of 
benefits to Kathy Ronning, the decedent's common-law wife, and 
ordered benefits to be paid to Todd and James Ronning, children of 
Kathy Ronning. 

The Board, after de nova review, affirms and adopts the 
Opinion and Order of the Referee, a copy of which is attached hereto 
and, by its reference, is made a part hereof. 

ORDER 

The order of the Referee, dated October 6, 1978, is 
affirmed. 

WCB CASE NO. 77-4904 

JOHN HAUCK, CLAIMANT 
J. Michael Starr, Claimant's Atty. 
Stipulation and Order 
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MARCH 30, 1979 

m
Claimant’s attorney is awarded as a reasonable attor

ney's fee for-his services both ^before...the Referee at hear'
ing and at Board review the'sum of $1,500, payable by the
State Accident Insurance Fund.

Argonaut Insurance Company shall be reimbursed by the
State Accident Insurance Fund for all monies which it has
previously paid to claimant pursuant to the order of the
Referee.

WCB CAS NO, 77-4959
In the Matter of the Compensation

of the Beneficiaries of
LAWR NC FOSHAUG, D C AS D'
Terry K. Haenny, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

MARCH 30, 1979

m

Reviewed by Board Members Wilson and McCallister.
Claimant, the beneficiaries of the deceased worker, seeks

Board review of the Referee's order which affirmed the denial of
benefits to Kathy Ronning, the decedent's common-law wife, and
ordered benefits to be paid to Todd and James Ronning, children of
Kathy Ronning.

The Board, after de novo reviev/, affirms and adopts the
Opinion and Order of the Referee, a copy of which is attached hereto
and, by its reference, is made a part hereof.

affirmed.

ORD R
The order of the Referee, dated October 6, 1978, is

WCB CAS NO. 77-4904
JOHN HAUCK, CLAIMANT
J. Michael Starr, Claimant's Atty.
Stipulation and Order

-651-
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matter having come on regularly before the under-
signed Administrative Law Judge upon the stipulation of the -
parties, claimant acting by and through his attorney J. t1ichael 
Starr, and the e~ployer/carrier acting by and through its 
attorney Noreen K. Saltveit, and it appearing that this matter 
was tried at a hearing at which claimant received an increase 
of 5 percent to 15 percent on his left le~r and from 5 percent 
to 25 percent of his right leg and the employer/carrier there-
after appealed to the Workers' Compensation Board; and it 
appearing that thereafter that Workers' Compensatibn Board in 
its Order on Review dated February· 16, 1979 reduced said award 
to a total of 5 percent on the left leg and 15 percent of the 
right leg and the appeal time not having yet been up; and the 
parties wishing to resolve this ·dispute without the necessity 
of taking the matter further to the Court of Appeals and having 
agreed upon a 5 degree additional award to the right leg in 
lieu of an appeal; now, therefore, it is 

HEREBY ORDERED that claimant be and he is herby allowed 
an additional award for scheduled permanent partial disability 
equal to 5 degrees ($350.00) over and above any award hereto
fore granted to claimant for a total award for scheduled disa
bility for injury to claimant's right leg of 27.5 degrees; and 
a total award for s~heduled disability of 5 percent for injury 
to claimant's left leg. Said awards shall be payable to claim
ant in lump sums; and it is 

FURTHER ORDERED AND ADJUDGED that out of the compensation 
made payable by this Order, the employer/carrier shall pay to 
the law firm of STARR & VINSON an attorney's fee equal to 25 
percent ($87.50) of said award. 

It is understood and agreed that this settlement is in 
lieu of an appeal to the Court of Appe?ls. 

SAIF CLAIM NO. A 779134 

EL~R £. UOWR, CLAIMANT 
Pozzi, Wilson, Atchison, Kahn & O'Leary, 

Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Own Motion Order 
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This matter having come on regularly before the under
signed Administrative Law Judge upon the stipulation of the
parties, claimant acting by and through his attorney J. Michael
Starr, and the em'ployer/carrier acting by and through its
attorney Noreen K. Saltveit, and it appearing that this matter
was tried at a hearing at which claimant received an increase
of 5 percent to 15 percent on his left lea^ and from 5 percent
to 25 percent of his right leg and the employer/carrier there
after appealed to the V7orkers' Compensation Board? and it
appearing that thereafter that Workers' Compensation Board in
its Order on Review dated February' 16, 1979 reduced said award
to a total of 5 percent on the left leg and 15 percent of the
right leg and the appeal time not having yet been up; and the
parties wishing to resolve this dispute without the necessity
of taking the matter further to the- Court of Appeals and having
agreed upon a 5 degree additional award to the right leg in
lieu of an appeal; now, therefore, it is

H R BY ORD R D that claimant be and he is herby allov/ed
an additional av;ard for scheduled permanent partial disability
equal to 5 degrees ($350.00) over and above any award hereto
fore granted to claimant for a total award for scheduled disa
bility for injury to claimant's right leg of 27.5 degrees; and
a total award for scheduled disability of 5 percent for injury
to claimant's left leg. Said awards shall be payable to claim
ant in,lump sums; and it is

m

FURTH R ORD R D AND ADJUDG D that out of the compensation
made payable by this Order, the employer/carrier shall pay to
the law firm of STARR & VINSON an attorney's fee equal to 25
percent ($87.50) of said award.

It is understood and agreed that this settlement is in
lieu of an appeal to the Court of Appeals.

SAIF CLAIM NO.. A 779134

ELMER E HOWE, CLAIMANT
Pozzi, Wilson, Atchison, Kahn & O'Leary,
Claimant's Attys.

SAIF, Legal Services, Defense Atty.
Own Motion Order

MARCH 30, 1979
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September 13, 1978 claimant,.by and through his at
torney, filed a supplemental request that the Board exer
cise its own motion jurisdibtion, pursuant to ORS 656.278, 
and reopen h~.:3 claim X9I an. industrial .. Jnjury su':>tained on 
February 9, 1960 while in the employ of Oregon Steel Mills, 
whose carrier was the State Accident Insurance Fund. This 
request was supported by a report from Dr. Adlhoch, claim
ant's treating physician, dated August 23, 1978. 

Claimant had previously requ~sted own motion relief from 
the Board which had been opposed by the Fund based upon a 
medical report from the Orthopaedic Consultants who had ex
amined claimant on January 27, 1978. The Board, at that 
time, denied the request for own motion relief. 

The supplemental request for ow~ motion relief, based 
upon Dr. Adlhoch's latest report, alleges that claimant's 
pr~s@nt disability is due to th@ industrial injury suffered 
in 1960 and represents a worsening since the last award or 
arrangement of compensation, granting clairnan:t such relief . 

. The.Fund when advised of claimant's supplemental re
quest replied that it still felt it hJd no resuonsibilitv 
for claimant '·s pre sent"''COndi tion and opposed reopening the 
claim. 

'l'he Board did not have: suffi~ient evidence at that time 
upon which to base a determlnation of whether or not claim
ant's present condition was; related to his industrial injury 
of February 9, 1960 and represented a worsening thereof. 
Therefore, it referred the matter to the Hear1ngs Division 
with.instructions to set the matter for hearing before a 
Referee to take evidence on' the merits of claimant's re
quest for own motion relief .. 

(' 

On February 20, 1979 a hearing was held before Ref
eree Page Pferdner. After .the hearing Referee Pferdner 
caused a transcript of the·proceedings to be prepared and 
furnished to the· Board with his recommendation based upon 
the evidence which he received at the hearing. 

The Board, after de nova review of the transcript of 
the proceedings, affirms and adopts as its own the findings 
and conclusions of the Referee and accepts his recommenda
tion, a copy of which is attached hereto and, by this ref
erence, made a part hereof. 
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On September 13, 1978 claimant, by and through his at
torney, filed a supplemental request that the Board exer
cise its ov;n motion jurisdiction, pursuant to ORS 656.278 ,
and reopen his claim „for an. industrial_ injury sustained on
February 9, 1960 while in the employ of Oregon Steel Hills,
whose carrier was the State Accident Insurance Fund. This
request was supported by a report from Dr. Adlhoch, claim
ant’s treating physician, dated August 23, 1978.

Claimant had previously requested own motion relief from
the Board v/hich had been opposed by the Fund based upon a
medical report from the Orthopaedic Consultants who had ex
amined claimant on January 27, 1978. The Board, at that
time, denied the request for own motion relief.

The supplemental request for own motion relief, based
upon Dr. Adlhoch's latest report, alleges that claimant's
pres@nt disability is due to the industrial injury sufferedin 1960 and represents a worsening since the last award or
arrangement of compensation, granting claimant such relief.

The Fund when advised of claimant's supplemental re
quest replied that it still felt it had no responsibility
for claimant'-s present'-^condition and opposed reopening the
claim.

The Board did not have- sufficient evidence at that time
upon which to base a determination of whether or not claim
ant's present condition was! related to his industrial injury
of February 9, 1960 and represented a worsening thereof.
Therefore, it referred the matter to the Hearings Division
with.instructions to set the matter for hearing before a
Referee to take evidence on' the merits of claimant’s re
quest for own motion relief. .

On February 20, 1979 a hearing was held before Ref
eree Page Pferdner. After the hearing Referee Pferdner
caused a transcript of the'proceedings to be prepared and
furnished to the-Board with .his recommendation based upon
the evidence which he received at the hearing.

The Board, after de novo review of the transcript of
the proceedings, affirms and adopts as its own the findings
and conclusions of the Referee and accepts his recommenda
tion, a copy of which is attached hereto and, by this ref
erence, made a part hereof.
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Claimant's claim for an industrial injuty sustained on 
February 9, 1960 is hereby remanded to the State Accident 
Insurance Fund to be accepted and for the payment of com
pensation, as provided by law, commencing on Augusi 1~ 1977, 
the date claimant was first seen by Dr. Adlhoch, and until 
the claim is closed pursuant to OR$ 656.278, less time worked. 

Clnimait 1~ ~~~er~~y i~ ~W~fd~d A~ A ieasonable allorney 1s 
fee for his services in obtaining this relief for claimant a 
sum equal to 25% of the compensation for·temporary total dis
ability awarded claimant.as a result of this order, paya~le 
out of said compensation as paid, to a maximum of $750. 

WCB CASE NO. 78-1652 

ROBERTA MUNOZ, CLAIMANT 
R. Ray Heysell, Claimant's Atty. 
SAIF, Lega~ ·services, Defense Atty. 
Request for Review by Claimant 

MARCH 30, 1979 

Reviewed by Board Members Mccallister and Phillips. 

Claimant seeks Board review of the R'eferee 's order which 
granted her additional compensation for 10% disability for a 
total award eaual to 80° for 25% unscheduled low back disability. 
Claimant cont~nds she is permanently and totally disabled. 

The Board, after de novo review, affirms and adopts the 
Opinion and Order of the Referee, a copy of which is attached 
hereto and, by this reference, is made a part hereof. 

ORDER · 

The order of the Referee, dated October 26, 19~8, is affirmed. 

NOTICE TO ALL PARTIES: This order is final unless within 
30 days ifter the date of mailing of copies of this order to the 
parties, one of the parties appeals to the Court of Appe~ls for 
judicial review as provided by ORS 656.298. 
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■ ORD R
Claimant's claim for an industrial injury sustained on

February 9, 1960 is hereby remanded to the State Accident
Insurance Fund to be accepted and for the payment of com
pensation, as provided by law, commencing on August 1, 1977,
the date claimant v;as first seen by Dr. Adlhoch, and until
the claim is closed pursuant to ORS 656.278, less time worked.

Claiwant's is awar(5ea as a reasonable attorney’sfee for his services in obtaining this relief for claimant a
sum equal to 25% of the coiripensation for temporary total dis
ability, awarded claimant'as a result of this order, payable
out of, said compensation as paid, to a maxim.um of $750.

WCB CAS NO. 78-1652
ROB RTA MUNOZ, CLAIMANT
R. Ray Heysell, Claimant’s Atty.
SAIF, Legal Services, Defense Atty.
Request for Reviev7 by Claimant

MARCH 30, 1979

Reviewed by Board Members McCallister and Phillips.

Claimant seeks Board review of the Referee's order which
granted her additional compensation for 10% disability for a
total award equal to 80° for 25% unscheduled low back disability.
Claimant contends she is permanently and totally disabled.

The Board, after de novo review, affirms and adopts the
Opinion and Order of the Referee, a copy of v/hich is attached
hereto and, by this reference, is made a part hereof.

ORD R '
The order of the Referee, dated October 26, 1978, is affirmed
NOTIC TO ALL PARTI S: This order is final unless within

30 days after the date of mailing of copies of this order to the
parties, one of the parties appeals to the Court of Appeals for
judicial review as provided by ORS 656.298.

m
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CASE· NO. 78-2997 

JOSEPH NACOSTE, CLAIMANT 
Paul J. Rask, Claimant's Atty. 
Frank Moscato, Defense Atty. 
Request for Review by Claimant 

MARCH 30, 1979 

Reviewed by Board Members Wilson and McCallister. 

Claimant seeks Board review of the Referee's order which 
affirmed the-prior awards of 48° for unscheduled right shoulder 
disability and 96° los_s of --the right arm; the order increased 
the award of 1.5~ for loss of the right little finger to 2.4°. 
Claimant contends he is entitled to a larger award for his right 
shoulder and right arm disabilities. 

The Board, after de nova review, affirms and adopts the· 
Opinion and Order of the Referee1, a copy of which is attached 
hereto and, by_this reference, is made a part hereof. 

ORDER 

The order of the Referee, dated August 30, 1978, is 
·affirmed. 

WCB CASE NO. 77-6138 

DAVID YOUNG, CLAIMANT 
Ackerman & DeWenter, Claimant's Attys. 
Jones, Lang, Klein, Wolf & Smith, 

Defense Attys. 
Request for Review by Claimant 
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WCB CAS - NO. 78-2997

JOS PH NACOST , CLAIMANT
Paul J. Rask, Claimant's Atty.
Frank Moscato, Defense Atty.
Request for Review by Claimant

MARCH 30, 1979

Reviewed by Board Members Wilson and McCallister.
Claimant seeks Board review of the Referee's order which

affirmed the-prior av;ards of 48° for unscheduled right shoulder
disability and 96° loss of -the right arm? the order increased
the award of 1.5° for loss of the right little finger to 2.4°.
Claimant contends he is entitled to a larger award for his right
shoulder and right arm disabilities.

The Board, after de novo review, affirms and adopts the
Opinion and Order of the Referee*, a copy of which is attached
hereto and, by this reference, is made a part hereof.

ORD R
The order of the Referee, dated August 30, 1978, is

affirmed.

WCB CAS NO. 77-6138
DAVID YOUNG, CLAIMANT
Ackerman & DeWenter, Claimant's Attys.
Jones, Lang, Klein, Wolf & Smith,

Defense Attys.
Request for Review by Claimant

MARCH 30, 1979
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by Board Members Wilson and Mccallister. 

Claimant seeks Board review of the Referee's order which 
affirmed the September 20, 1977 Oeterminat1on Order whereby he 
was granted 48° for 15% unscheduled low back disability. 

The Board, after de nova review, affirms and adopts the 
Opinion and Order of the Referee, a copy of which is attached 
hereto and, bv this reference, is made a part hereof. 

ORDER 

The order of the Referee, dated August 16,- 1978 ·is 
affirmed. 

WCB ·CASE NO. 77-6768 APRIL 3, 1979 

RAYMOND CHRISTENSEN, CLAIMANT 
Emmons, Kyle, Kroppp & Kryger, 

Claimant's Attys. 
Collins, Velure & Heysell, Defense Attys. 
Request for Review by Employer 

Reviewed by Board· M!=m:qers Phillips and Mccallister. 

The employer and.its carrier request the Board to 
review the Referee's order which set aside its denial of 
claimant's claim for aggravation and remanded the claim to 
it for acceptance. 

· Claimant suffered an industrial injury on January 22, 
1973 which caused a severe injury to his left hip, upper 
right thigh, right shoulder and right wrist. After a long 
period of extensive treatment the claim was closed by a 
Determination Order dated October 28, 1975 whereby claimant 
was granted compensation equal to 128° for 40% unscheduled 
right shoulder disability and 30° for 20% loss of the left 
leg. 
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Claimant seeks Board review of the Referee's order which
affirmed the September 20, 1977 Determination Order whereby he
was granted 48° for 15% unscheduled low back disability.

The Board, after de novo review, affirms and adopts the
Opinion and Order of the Referee, a copy of which is attached
hereto and, by this reference, is made a part hereof.

ORD R
The order of the Referee, dated August 16,' 1978 is

affirmed.

Reviewed by Board Members Wilson and McCallister.

WCB CAS NO. 77-6768 APRIL 3, 1979
RAYMOND CHRIST NS N, CLAIMANT
 mmons, Kyle, Kroppp & Kryger,

Claimant's Attys.
Collins, Velure & Heysell, Defense Attys.
Request for Review by  mployer

Reviewed by Board Members Phillips and McCallister.
The employer and its carrier request the Board to

review the Referee's order which set aside its denial of
claimant's claim for aggravation and remanded the claim to
it for acceptance.

Claimant suffered an industrial injury on January 22,
1973 which caused a severe injury to his left hip, upper
right thigh, right shoulder and right wrist. After a long
period of extensive treatment the claim was closed by a
Determination Order dated October 28, 1975 whereby claimant
was granted compensation equal to 128° for 40% unscheduled
right shoulder disability and 30° for 20% loss of the left
leg.

#

-656-
m



         
          
          
           

         
             
          

          
           

        
         
        

          
          

        
          
          
         

        

        
         

            
           
           

         
          
        
            
           
         
      

         
           
  

          
          
         
         
        

        
       

           
         
         

         
                 

requested a hearin<J and, as a result thereof, 
was granted an additional a0ard of compensation equal to 80° 
for the right shoulder, low back and left hip disability 
which gave him a total awaid of compensation equal to 208° 
for 65% of the maximum for-unscheduled disabilitv. He was 
also granted. an additional'. 38.4° for Joss of the~right arm. 
These awardi wer~ approved by the Board, the circuit court 
and the Court of Appeals. The Court of Appeals' affirmance 
oJ the award was by a deci~ion entered on December 19, 1977. 

Claimant claims he ha~ aggravated his condition and 
testimony was rec~ived fro~ br. Robert Anderson and Dr. 
Schuler; the latter had the opportunity of examining claim
ant both prior to the Determination Order and the earlier 
hearing. Dr. Schuler was of the opinion that the only wor
seriing claimant had suffer~d was attributable to mild arth
ritic changes in the right:hip and lo~ back and these 
changes are due to the pro~ression of the disease process 
resulting from pre-existing shortening of the left leg. He 
did not feel that the condition wai work related. 

Dr. Anderson felt claimant had a pre-existing hip.prob
lem, including arthritis, but that the industrial injury was 
an aggravating factor both to the hip and the lower back. He 
felt that the limitation of motion of the lumbar spine and 
the weakness of the left l~g were contributed to by the 
accident. 

Claimant testified that he is presently 66 years old, 
has completed seven grades of school and has received no. 
other formal education. His work background consists of 
working on a farm, in a setvice station, and woiking on a 
dairy. Claimant has also worked as a hod carrier, worked in 
plywood mills and done some cannery work. Claimant has · 

.contacted a service coordihator and vocational rehabilita
tion people but apparently the determination has been made 
that nothing can be done to assist claimant in returning to 
the labor market. 

The Referee found that there was a conflict of opinion 
between Dr. Anderson and Dr. Schuler on the issue of aggra
vation. He felt that both doctors basically agreed that 
claimant was extremely disabled and that he had been pre
viously awarded a substantial amount of compensation for 
such disability. The Referee found, however, ~hat Dr. 
Ander~on's opinion that claimant's condition had progressed 
in several areas and the testimony of claimant and his wife 
and daughter which verified this, was the most persuasive. 
He concluded, based on all the evidence, that claimant's 
condition had worsened since the last award of compensation 
and the claim for aggravation should not have been denied. 
He ordered the carrier to1accept it. 
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.claimant requested a hearincj and, as a result thereof,
was granted an additional award of compensation equal to 80°
for the right shoulder, low back and left hip disability
which gave him a total award of compensation equal to 208°
for 65% of the maximum for;unscheduled disability. He was
also granted- an additional, 38. 4 ° for ‘loss of the right arm.
These awards v;ere approved by the Board, the circuit court
and the Court of Appeals. The Court of Appeals’ affirmance
of the award was by a decision entered on December 19, 1977.

Claimant claims he has aggravated his condition and
testimony was received from Dr. Robert Anderson and Dr.
Schuler; the latter had the opportunity of examining claim
ant both prior to the Determination Order and the earlier
hearing. Dr. Schuler was of the opinion that the only wor
sening claimant had suffered was attributable to mild arth
ritic changes in the right,hip and low back and these
changes are due to the progression of the disease process
resulting from pre-existing shortening of the left leg. He
did not feel that the condition was' work related.

9

Dr. Anderson felt claimant had a pre-existing hip prob
lem, including arthritis, but that the industrial injury was
an aggravating factor both to the hip and the lower back. He
felt that the limitation of motion of the lumbar spine and
the v;eakness of the left leg were contributed to by the
accident.

Claimant testified that he is presently 66 years old,
has completed seven grades of school and has received no-
other formal education His work background consists of
v7orking on a farm, in a service station, and working on a
dairy Claimant has also worked as a hod carrier, v/orked in
plywood mills and done some cannery v/ork Claimant has
contacted a service coordinator and vocational rehabilita
tion people but apparently the determination has been made
that nothing can be done to assist claimant in returning to
the labor market 

The Referee found that there was a conflict of opinion
between Dr, Anderson and Dr. Schuler on the issue of aggra
vation. He felt that both doctors basically agreed that
claimant was extremely disabled and that he had been pre
viously awarded a substantial amount of compensation for
such disability. The Referee found, however, that Dr.
Anderson's opinion that claimant's condition had progressed
in several areas and the testimony of claimant and his v;ife
and daughter which verified this, was the most persuasive.
He concluded, based on all the evidence, that claimant's
condition had v/orsened since the last award of compensation
and the claim- for aggravation should not have been denied.He ordered the carrier to I accept it.
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Referee also found that claimaDt was now permanently 
and totally disabled at the present time; that he was per
ilously cLose to being so at the timp of.the last determin
ation of his disability and that the worsening of his condi
tion placed claimant in such a condition that motivation was 
not a factor. 

The Board, on de novo review, finds that claimant 
failed to sustain his burden of proving that his condition 
had worsened since December 19, 1977, the date of the last 
award or arrangement of compensation for hls 1§,~ lnJusirlal 
injury. 

The Referee found.claimant made no great effort to seek 
work; the evidence indicated that claimant elected to retire 
and remains retired. It is apparent to all parties that 
claimant is not motivated to seek return to the labor mar
ket. The Referee, in his opinion, indicated that because of 
claimant's condition motivation was not a factor. The Board 
cannot aqree; motivation is alwavs a factor to be considered. 

The Board concludes that although there has been a 
worsening of ~laimant's condition, such worsening was not 

. proven to be related to the industrial injury but was due 
solely to natural progression of claimant's arthritic con
dition. The denial of claimant's claim by the employer and 
its carrier was. proper and the Referee's order should be 
reversed. 

ORI?ER. 

The order of the Referee, dated September 29, 1978, is 
reversed. 

WCB CASE NO. 77-5292 

SANDRA GILE, CLAIMANT 
Terry X. Haenny, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by the SAIF 

.-658-

APRIL 3, 1979 

The Referee also found that claimant was now permanently
and totally disabled at the present time; that he was per
ilously close to being so at the time of,the last determin
ation of his disability and that the worsening of his condi
tion placed claimant in such a condition that motivation was
not a factor.

The Board, on de novo review, finds that claimant
failed to sustain his burden of proving that his condition
had worsened since December 19, 1977, the date of the last
award or arrangement of compensation for his 1§75 industrial
injury.

The Referee found.claimant made no great effort to seek
work; the evidence indicated that claimant elected to retire
and remains retired. It is apparent to all parties that
claimant is not motivated to seek return to the labor mar
ket. The Referee, in his opinion, indicated that because of
claimant's condition motivation was not a factor. The Board
cannot agree; motivation is always a factor to be considered

The Board concludes that although there has been a
worsening of claimant's condition, such worsening was not
proven to be related to the industrial injury but was due
solely to natural progression of claimant's arthritic con
dition. The denial of claimant's claim by the employer and
its carrier was.proper and the Referee's order should be
reversed.

ORD R
The order of the Referee, dated September 29, 1978, is

reversed.

WCB CAS NO, 77-5292 APRIL 3, 1979
SANDRA GIL , CLAIMANT
Terry K. Haenny, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by the SAIF

«

6

-658-



        
           
           
          

    
           

            
         
          
         
          
            
          

          
          
          

         
           
           

      
          

          
           

         
                   

            
           

           
           

          
           

            

       

            
           
           

            
         
          
           
        

. 
Reviewed by Board Members Wilson, Phillips and Mccal-

lister • 

The State Accident Insurance Fund requests review by 
the Board of the Referee's order which set aside its denial 
of claimant's claim and ordered it to accept said claim and 
pay compensation, as provided by law, until the claim was 
closed pursuant to ORS 656.268. 

Claimant is 19 years old and clajms she was injured on 
May 25, 1977 when she was involved in an attempted rape by 
one of her employers. Claimant testified that the employer, 
Mr. Bennett, was a partner in a small contracting business 
which constructed houses and cabinets. She stated she had 
known Mr. Bennett for ~pproximately seven years and bad been 
hired by him about.13 days pr{or to the incident; her duties 
were that of a secretary and included keeping the office 
clea~. 

On May 25, 1977, shortly after lunch, Mr. Bennett asked 
claimant to help him clean up a newly completed home; he 
Y~~ted her lo clean off the stove, cabinets in the kitchen 
~nd also clean the bathrooms. Claimant agreed and Mr. Ben
nett indicated that perhaps it would be ~ice if they had 
some wine to drink while they were working. Claimant had no 
objections and stated she liked cold duck. 

Mr. Bennett left.the office, returned with a bottle of 
cold duck, and was joined by claimant in his truck. Claim
ant had some paper towels and a bottle of Fantastik cleaning 
solution. They proceeded to the house and upon arrival 
claimant, after her employer had shown her through the house 

, indicating some defects and corrections that would have to 
be made by them, sat on the cabinets in the kitchen. They 
consumed the bottle of cold duck and Mr. Bennett said he 
would go to· the store and pick up another bottle. While 
claimant was alone at the house she did clean up the cabi
nets and started to clean the stove, however, Mr. Bennett 
returned in about ten minutes with two bottles of cold duck 
and from that time on there was very little, if any, cleaning 
done. 

At first, the two of them sat on the floor in the 
living room and drank the wine. A business friend of Mr. 
Bennett came to the door and Mr. Bennett asked claimant to 
take the wine into the bathroom because he did not wish to 
be seen drinking wine. Clairnant·did so and after the busi
ness acquaintance left Mr. Bennett suggested they go to the 
back bedroom to finish consuming the wine so that if anyone 
else should come by they would not be seen. 
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The State Accident Insurance Fund requests review by
the Board of the Referee's order which set aside its denial
of claimant's claim and ordered it to accept said claim and
pay compensation, as provided by law, until the claim was
closed pursuant to ORS 656.268.

Claimant is 19 years old and claims she was injured on
May 25, 1977 when she was involved in an attempted rape by
one of her employers. Claimant testified that the employer,
Mr. Bennett, was a partner in a small contracting business
which constructed houses and cabinets. She stated she had
known Mr. Bennett for approximately seven years and had been
hired by him about. 13 days prior to the incident; her duties
were that of a secretary and included keeping the office
clean.

On May 25, 1977, shortly after lunch, Mr. Bennett asked
claimant to help him clean up a newly completed home; he

her to clean off the stove, cabinets in the kitchen
and also clean the bathrooms. Claimant agreed and Mr. Ben
nett indicated that perhaps it would be nice if they had
some v;ine to drink while they v/ere working. Claimant had no
objections and stated she liked cold duck.

Mr. Bennett left the office, returned v;ith a bottle of
cold duck, and was joined by claimant in his truck. Claim
ant had some paper towels and a bottle of Fantastik cleaning
solution. They proceeded to the house and upon arrival
claimant, after her employer had shown her through the houseindicating some defects and corrections that would have to
be made by them, sat on the cabinets in the kitchen. They
consumed the bottle of cold duck and Mr. Bennett said he
would go to the store and pick up another bottle. While
claimant was alone at the house she did clean up the cabi
nets and started to clean the stove, however, Mr. Bennett
returned in about ten minutes with two bottles of cold duck
and from that time on there was very little, if any, cleaning
done.

Reviewed by Board Members Wilson, Phillips and McCal-
lister.

At first, the two of them sat on the floor in the
living room and drank the wine. A business friend of Mr.
Bennett came to the door and Mr. Bennett asked claimant to
take the wine into the bathroom because he did not wish to
be seen drinking wine. Claimant-did so and after the busi
ness acquaintance left Mr. Bennett suggested they go to the
back bedroom to finish consuming the wine so that if anyone
else should come by they would not be seen.
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testified that the second bottle of wine was 
consumed and that during that period of time their conversa-
llon wai ralhei g6h6t~l i~ natur~. HOWOVQI, JftQI thQy 
started on the third bottle of wine, Mr. Bennett became 
somewhat amorous and one thing led to another until Mr. 
Bennett attempted assault upon the body of claimant. This 
assault resulted in some abrasions to claimant's arm and to 
one of her breasts. Claimant final~y was able to escape and 
ran out of the house; t~is was approximately 4:30 p.m. 

Claimant received some medical treatment for the emo
tional disturbance and the minor ,physical injuries she 
incurred as a result of the assault. 

The Fund contended that claimant had left the scope of 
her employment due to the long period of time involved at 
the house, i.e., 1:30 p.m. to 4:30 p.m., during which time 
she·and her employer consumed more than two bottles of cold 
duck and performed approximately 10 minutes of work. 

The Referee found that claimant was a credible witness 
and that he believed her when she stated that at no time did 
she believe that she was going_to the hou~e for any reason 
other than to assist in cleaning it at the request of her 
employer. She had no idea that he would make such advances 
towards her. Obviously she was aware that they were going 
to have some wine to drink but she did not believe that she 
was going to the house merely to be a wine-drinking compan
ion. In her mind, the primary purpose of going to the house 
was to clean it and, in fact, she did do some cleaning while 
Mr. Bennett was absent. 

The Referee concluded that claimant was within the 
scope of her employment at the time of the assault; possibly 
her employer may not have intended to invite her to.the 
house for the sole purpos~ of cleaning it, however, claimant 
went there with that intention and the fact that she drank 
wine at the invitation of her employer during the time she 
was at the house was not sufficient to remove her from the 
scope of her employment. Claimant-was paid by the hour and 
the testimony indicated that she was paid her entire salary 
for the day of the a~sault. 
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Claimcint testified that the second bottle of wine was
consumed and that during that period of time their conversa
tion was rather general ih hatUlfG. HOWQVQr, dftQf tllQy
started on the third bottle of wine, Mr. Bennett became
somewhat amorous and one thing led to another until Mr.
Bennett attempted assault upon the body of claimant. This
assault resulted in some abrasions to claimant's arm and to
one of her breasts. Claimant final],y was able to escape and
ran out of the house; this was approximately 4:30 p.m.

Claimant received some medical treatment for the emo
tional disturbance and the minor .physical injuries she
incurred as a result of the assault.

The Fund contended that claimant had left the scope of
her employment due to the long period of time involved at
the house, i.e., 1:30 p.m. to 4:30 p.m., during which time
she - and her employer consumed more than two bottles of cold
duck and performed approximately 10 minutes of work.

The Referee found that claimant was a credible witness
and that he believed her when she stated that at no time did
she believe .that she was going to the house for any reason
other than to assist in cleaning it at the request of her
employer. She had no idea that he would make such advances
towards her. Obviously she was av/are that they v;ere going
to have some wine to drink but she did not believe that she
was going to the house merely to be a wine-drinking compan
ion. In her mind, the primary purpose of going to the house
was to clean it and, in fact, she did do some cleaning while
Mr. Bennett was absent.

The Referee concluded that claimant was within the
scope of her employment at the time of the assault; possibly
her employer may not have intended to invite her to.the
house for the sole purpose of cleaning it, however, claimant
went there with that intention and the fact that she drank
wine at the invitation of her employer during the time she
was at the house was not sufficient to remove her from the
scope of her employment. Claimant -was paid by the hour and
the testimony indicated that she was paid her entire salary
for the day of the assault.

#
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Referee cited the provisions of ORS 656.156(2) 
which state: 

11 ;u ~njury or deat11 results to a wor1rnr. 
from the deliberate intention of his e~
ployer to produce such injury or death, 
the worker, the widow, widower, child 
or dependent of the worker may take 
under ORS 656.001 to 656.794, and also 
have cause ··for action against the em-· 
player, as if such statutes had not 
been passed, for damages over the amount 
pay.able under those statutes. 11 

The Referee concluded that the denial of claimant's 
claim was improper because she was performing duties for 
which she had been hired at the time she was injured and he 
therefore set aside the denial and remanded her claim to the 
Fund. 

The majo~ity of the Board, after de nova review, con
cludes that this case should be decided under the provisions 
of ORS 656.156(2), to which the Referee alluded in his order 
but did not elaborate thereon. It appears quite clearly 
that the employer intended to sexually assault claimant and 
when he did assault her the application of the aforesaid 
statute makes it unnecessary to make any finding of whether 
or not claimant was in the scope of her employment. The 
sexual assault itself was the injury intended; the psycho
logical impact and the abrasions were coincidental results . 

. Obviously, claimant was in·the course of-her employment 
because the incident occurred during her hours of employ
ment, and the employer was with her and was the actual 
perpetrator of the ·assault. 

The majority of the Board concludes that claimant had a 
right, under the provisions of ORS 656.156(2) to file a 
claim against the Fund which furnished Workers' Compensation 
coverage to the employer and to also bring criminal charges 
against the employer, Mr. Bennett, which apparently has been 
done by the claimant. 

ORDER 

The order of the Referee, dated October 16, 1978, is 
·affirmed. 

Claimant's attorney is awarded as a reasonable attor
ney's fee fo~ his services at Board review the sum of $350 
to be paid by the State Accident Insurance Fund. 
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The Referee cited the provisions of ORS 656.156(2)

which state:

"i£ injury or (leatli results to a worlcor
from the deliberate intention of his em
ployer to produce such injury or death,
the worker, the widow, widower, child
or dependent of the worker may take .
under ORS 656,001 to 656.794, and also
have cause-for action against the em-’

. ployer, as if such statutes had not
been passed, for damages over the amount
payable under those statutes."

The Referee concluded that the denial of claimant’s
claim was improper because she was performing duties for
which she had been hired at the time she was injured and he
therefore set aside the denial and remanded her claim to the
Fund.

The majority of the Board, after de novo review, con
cludes ' that this case should be decided under the provisions
of ORS 656.156(2), to which the Referee alluded in his order
but did not elaborate thereon. It appears quite clearly
that the employer intended,to sexually assault claimant and
when he did assault her the application of the aforesaid
statute makes it unnecessary to make any finding of v/hether
or not claimant was in the scope of her employment. The
sexual assault itself was the injury intended; the psycho
logical impact and the abrasions were coincidental results.
Obviously, claimant was in'the course of-her employment
because the incident occurred during her hours of employ
ment, and the employer was v/ith her and was the actual
perpetrator of the assault.

The majority of the Board concludes- that claimant had a
right, under the provisions of ORS 656.156(2) to file a
claim against the Fund which furnished Workers’ Compensation
coverage to the employer and to also bring criminal charges
against the employer, Mr. Bennett, which apparently has been
done by the claimant.

ORD R
The order of the Referee, dated October 16, 1978, is

affirmed.
Claimant's attorney is awarded as a reasonable attor

ney ' s fee for his services at Board review the sum of $350
to be paid by the State Accident Insurance Fund.
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Member Robert L. Mccallister dissents as follows: 

I disagree wiih the opinion of the majority. I would 
reverse the Referee and reinstate the Fund's denial. 

The mere fact that the ·employment relationship brought 
the claimant to the place where the injuries occurred is not 
sufficient to make those injuries· compensable. 

The avowed purpose, in the first instance, of the 
trip to the new house may have been to clean it and drink a little 
wine. It is clear to me, considering the conduct of the 
claimant and her employer, after about 2:30 p.m. the day the 
injuries occurred, that this "avowed purpose" was not the 

reason f6t ~~maining on thg Qrnploygr's premisesi 

After 2:30 p.m. that day, the conduct of the claimant 
. and the employer were so- unu~ual and· ~nreasonable that her 
injuries cannot be considered a consec1uence of the employ
ment relationship. The ~ctivities preced{ng the injuries 
and which gave rise to the injuries must bear some reason
able.relationship to the employer's business, have in some 
way been cbntemplated directly oF'impliedly in the contract 
of hire and in general be a consideration contemplated in 
the remedial purpose(s) of the statute. 

The volitional and unreasonable conduct of the claimant
. placed her outside the course and scope of her employment. 

The nature of the employer's activities placed him out
side the perview of the Workers' Compensation Law, not with
standing the language of ORS 656.156(2). 

I believe ORS 656.156(2), the intentional ~njury sta
tute, contemplates that the employer's conduct must in some 
way be related to his business; the activity for which he 
secured Workers' Compensation insurance. The facts of this 
case clearly indicate the injuries arose out of the employ
er's personal interes~s. The worker, as in this case, has a 
remedy(ies) but not under the Workers' Compensation Law. 
There· is some conduct, whether that of the employer as in 
this case, a worker or a member of the public, which should 
not be insurable as a matter of public policy--at least not 
under the Workers' Compensation Law--to so find does not 
eliminate or change in any way the protection afforded the 
worker under ORS 656.156(2). 

Board Mem~ 
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I disagree with the opinion of the majority. I would
reverse the Referee and reinstate the Fund's denial.

The mere fact that the employment relationship brought
the claimant to the place v/here the injuries occurred is not
sufficient to make those injuries' compensable.

The avowed purpose, in the first instance, of the
trip to the nev7 house may have been to clean it and drink a little
wine. It is clear to me, considering the conduct of the
claimant and her employer, after about 2;30 p.m. the day the
injuries occurred, that this "avov/ed purpose" was not the
reason £of on tho omployer's premines.

After 2:30 p.m. that day, the conduct of the claimant
and the employer were so- unusual and''unreasonable that her
injuries cannot be considered a consequence of the employ
ment relationship. The activities preceding the injuries
and which.gave rise to the injuries must bear some reason
able relationship to the employer's business, have in some
way been contemplated directly of"' impliedly in the contract
of hire and in general be a consideration contemplated in
the remedial purpose(s) of the statute.

Board Member Robert L. McCallister dissents as follows:

The volitional and unreasonable conduct of the claimant
placed her outside the course and scope of her employment.

The nature of the employer's activities placed him out
side the perview of the Workers' Compensation Law, not with
standing the language of ORS 656.156(2),

I believe ORS 656.156(2), the intentional injury sta
tute, contemplates that the employer's conduct must in some
way be related to his business; the activity for v/hich he
secured Workers' Compensation insurance. The facts of this
case clearly indicate the injuries arose out of the employ-
er's personal interests. The worker, as in this case, has a
remedy(ies) but not under the Workers' Compensation Law.
There-is some conduct, whether that of the employer as in
this case, a worker or a member of the public, v/hich should
not be insurable as a matter of public policy--at least not
under the Workers' Compensation Law--to so find does not
eliminate or change in any way the protection afforded the
worker under ORS 656.156(2).
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WCB CASE NO. 78-2741 

ROBERT· E. HAAS, CLAIMJ\NT 
Evohl F. Malagon, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by clalmanl 

APRIL 3, 1979 

Reviewed by Board Members Wilson and Mccallister. 

claimant seeks Board review of the Referee's order which 
affirmed the ·aenial of his _claim issued by the F,und. 

The Board, after _de novo .review, affirms and adopts the 
Opinion and Order of the Referee, a copy of which is attached 
hereto and, by this reference, is made a part hereof. 

ORDER 

The order of the Referee, dated August 29, 1978, is af
firmed. 

-NOTICE TO ALL PARTIES: This order is final unless within 
30 days 'after the date of mailing of copies of this order to 
the parties, one of the parties appeals to the Court of Appeals 
for judicial review as provided by ORS 656.298. 

WCB CASE NO. 76-5765 
WCB CASE NO. 77-6311 

CHARLOTTE HA~vTHORNE, CLAIMANT 
Welch, Bruun, Green & Caruso, 

Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Bruce Bottini, Employer's Atty. 
Order 

APRIL 3, 1979 

. On March 14, 1979 the Board entered its Order on Review 
in the above entitled matter which affirmed in all respec~s 
the_o~der of_t~e ~eferee dated June 20, 1978 except for the 
additional directive that the State Accident Insurance Fund 
pay claimant as a penalty compensation equal to 25% of the 
compensation due claimant for the period from November 20, 
1977 to December 7, 1977 rather than from September 22, 1977 

-to January 9, 1978 . 
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ROB RT- . HAAS, CLAIMANT
 vohl F. Malagon, Claimant's Atty.
SAIF, Legal Services, Defense Atty 
Request for Review by claimant

Reviewed by Board Members Wilson and McCallister 
claimant seeks Board review of the Referee's order which

affirmed the 'denial of his  claim issued by the Fund 
The Board, after ,de novo  review, affirms and adopts the

Opinion and Order of the Referee, a copy of which is attached
hereto and, by this reference, is made a part hereof 

ORD R
The order of the Referee, dated August 29, 1978, is af

firmed.
NOTIC TO ALL PARTI S: This order is final unless v;ithin

30 days 'after the date of mailing of copies of this order to
the parties, one of the parties appeals to the Court of Appeals
for judicial review as provided by ORS 656.298.

WCB CAS NO. 78-2741 APRIL 3, 1979

WCB CAS NO. 76-5765 APRIL 3, 1979
WCB CAS NO. 77-6311-

CHARLOTT HAWTHORN , CLAIMANT
Welch, Bruun, Green & Caruso,

Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Bruce Bottini,  mployer's Atty.
Order

On March 14 , 1979 the Board entered its Order on Reviev;
in the above entitled matter which affirmed in all respects
the Older of the Referee dated June 20, 1978 except for the
additional directive that the State Accident Insurance Fund
pay claimant as a penalty compensation equal to 25% of the
compensation due claimant for the period from November 20,
1977 to December 7, 1977 rather than from September 22, 1977
to January 9, 1978.
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request for Board review had been initiated by the 
Fund and a cross-request had been made by Industrial Indem
nity Company. The effect of the Board's affirmation of the 
Referee's order placed responsibility on Industrial Indem
nity Company; the penalty assessed against the Fund was 
based solely upon the Fund's failure to accept or deny 
within 60 days after medical v~rification of claimant's 
clai~ for ·aggravation. 

On March 23, 1979 claimant, by and through her attor
ney, petitioned the Board for an award of additional attor
ney's fee, stating the fee of $300 granted by the Board's 
Order on Review was insuffi~ient to properly ~ompensate 
claimant's attorney for the time spent on the appeal. 

The Board, after giving consideration to the affidavit 
of claimant's attorney which was attached to the petition, 
concludes that claimant's attorney. has been adequately com
pensated both at the hearings and Board level, therefore, 
the ·petition for an additional attorney's fee should be 
denied. 

IT IS SO ORDERED. 

SAIF CLAIM NO. EC 280757 

DONALD C. HECK, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Own Motion Determination 

APRIL 3, 1979 

Claimant was a 39-year-old welder on December 10, 1970 
when h~ injured his low back. His claim was accepted and 
closed by the Determination Order dated August 2, 1971 which 
awarded claimant 52 degrees for unscheduled low back dis
ability. 

Claimant had a two-level fusion (L4-L5-Sl) performed by 
Dr. Raaf on January 28,. ~972. He later required a refusion. 
Claimant also required psychiatric hospitaiization at Dam~ 
masch in 1973. Claimant was subsequently inter~iewed by the 
Evaluation Division rating team who felt the psvchiatric 
difficulties were not disabling ~or were·they the result of 
his industrial injury. 

-664-. - ;_;.' .- --

The request for Board review had been initiated by the
Fund and a cross-request had been made by Industrial Indem
nity Company. The effect of the Board's affirmation of the
Referee's order placed responsibility on Industrial Indem
nity Company; the penalty assessed against the Fund was
based solely upon the Fund's failure to accept or deny
within 60 days after medical verification of claimant's
claim for aggravation.

On March 23, 1979 claimant, by and through her attor
ney, petitioned the Board for an award of additional attor
ney's fee, stating the fee of $300 granted by the Board's
Order on Review was insufficient to properly compensate
claimant's attorney for the time spent on the appeal.

The Board, after giving consideration to the affidavit
of claimant's attorney which was attached to the petition,
concludes that claimant's attorney, has been adequately com
pensated both at the hearings and Board level, therefore,
the petition for an additional attorney's fee should be
denied.

IT IS SO ORD R D.

SAIF CLAIM NO.  C 280757 APRIL 3, 1979
DONALD C. H CK, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Determination

Claimant was a 39-year-old welder on December 10, 1970
when he injured his low back. His claim was accepted and
closed by the Determination Order dated August 2, 1971 which
awarded claimant 52 degrees for unscheduled low back dis
ability.

Claimant had a two-level fusion (L4-L5-S1) performed by
Dr. Raaf on January 28,. 1972. He later required a refusipn.
Claimant also required psychiatric hospitalizati.on at Dam-
masch in 1973. Claimant was subsequently interV/iewed by the
 valuation Division rating team who felt the psychiatric
difficulties were not disabling nor were-they the result of
his industrial injury.
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claim was again closed by a second Determin
A ation Order dated June- 14, ~97_;:1_ ~h~reby he was granted an 
\9 additional award of- compensatfon .equal to 15% unscheduled 

low back disability, giving him a total of 25% of the maxi
mum: Clai~ant appealed and on June 6, 1975 the Referee 
affirmed the prior awards. 

Ori Augm~, 11, 1g7g .thQ; clair.i was r@opened by a Boa.rd' B 
Own Motion Order which directed cLJ.imant to be paid time 
loss benefits commencing May 4, 1978, the date a repeat 
myelogram was done. 

In August 1978 further back surgery was performed with 
excision of a"portion~of the L3-L4 spinous processes. The 
fusion remained solid. 

Claimant returned to his former employment on October 
30, 1978 and received regular wages but was assigned mod
ified duties. 

On January 5, 1979 he was examined by the physicians at 
Orthopaedic Consultants who· found moderate loss of function. 
On February 23, 1979 Dr. Thdmpson, claimant's treating 
physician,concurred with the report from the -Orthopaedic 
Consultants on the issue of medical status but felt that 

vocational assistance would be required inasmuch as the 
bending and lifting which was involved in his modified 
welding job were causing continuous symptoms. After the 

' q •• ,. 

. claim was closed it should be routed to the Field Services 
Division of the Workers' Compensation Department for voca
tional assistance investigation. 

Claimant is 47 years old and his education did not 
include completion of high school; his basic wqrk background 
has been that of a welder and he has undergone three sur
geries for low back problems. 

The Evaluation Division of the Workers' Compensation 
Department recommended that the claim be closed with addi
tional compensation for temporary total disability from May 
4, 1978 through February 23, 1979, less time worked and 
additional compensation equal to 32° for 10% unscheduled low 
back disability. 

The Board concurs in the recommendation. 
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Claimant's claim was again closed by a second Determin

ation Order dated June'14, 1974 whereby he was granted an
additional award of- compensatfrdn -equal to 15% unscheduled
low back disability, giving him a total of 25% of the maxi
mum. • Claimant appealed and on June 6, 1975 the Referee
affirmed the prior awards.

Oft August 11, 1978 thQ'Glain was reopened by a Board's
Own Motion Order which directed claimant to be paid time
loss benefits commencing May 4, 1978, the date a repeat
myelogram was done.

In August 1978 further back surgery was performed with
excision of a“ portion "of the L3-L4 spinous processes. The
fusion remained solid.

Claimant returned to his former employment on October
30, 1978 and received regular wages but was assigned mod
ified duties.

On January 5, 1979 he was examined by the physicians at
Orthopaedic Consultants who found moderate loss of function.
On February 23, 1979 Dr. Thompson, claimant's treating
physician,concurred with the report from the Orthopaedic
Consultants on the issue of medical status but felt that

vocational assistance would be required inasmuch as the
bending and lifting which was involved in his modified
welding job were causing continuous symptoms. After the
claim v;as closed it should be routed to the Field  ervices
Division of the Workers' Compensation Department for voca
tional assistance investigation.

Claimant is 47 years old and his education did not
include completion of high school,' his basic work background
has been that of a welder and he has undergone three sur
geries for low back problems.

The Evaluation Division of the Workers' Compensation
Department recommended that the claim be closed with addi
tional compensation for temporary total disability from May
4, 1978 through February 23, 1979, less time worked and
additional compensation equal to 32® for 10% unscheduled low
back disability.

The Board concurs in the recommendation.
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ORDER 

Claimant is awarded compensation for temporary total 
disability from May 4, 1978 through rebruary 23, 1979, less 
time worked and compensation equal to 32° for 10% unsched
uled low back disability. These awards are in addition to 
tll prgvioug JWJfdg r~~&iv~dlby clalmanl lor his December 
10, 1970 industria~ injury. · · 

The Field Services Divis~on of the Workers' Compensa
tion·Department is directed tq offer retraining assistance 
to claimant either through the auspices of the Department of 
Vocational Rehabilitation, or through an on-the-job training 
program or job placement. 

APPEAL NOTICE 
., 
I 

The claimant has no right to a hearing, review or appeal 
on thig award m~d~ by·lh~ Bo~rd on lls owh motion. 

·The State Accident Insurance Fund may request a hearing. 
· on this order. 

This order is final unless within 30 days from the date 
hereof the State Accident Insurance Fund appeals this order 
by requesting a hearing. 

WCB CASE NO. 78-4638 

BILLEY L. LANGLEY, CLAIMANT 
Robertson & Hilts, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Order 

APRIL 3, 1979 

On November 2, 1978 a hearing was held on the above 
entitled matter before Referee John F. Baker. On December 
11, 1978 Referee Baker issued his qpinion and Order whereby 
claimant was granted 320°, an increase of 270° over the 

·total of the previous awards granted claimant for unsched
uled disability. 

On December 27, 1978 the Board received from claimant, 
by and through his attorney, a request for review of the 
Referee's Opinion and Order.• The request was acknowledged, 
a transcript of the proceedings was furnished to the parties. 
and April 7, 1979 was fixed as the final date for filing of 
briefs by all parties. · 
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ORD R
Claimant is awarded compensation for temporary total

disability from May 4, 1978 through February 23, 1979, less
time worked and compensation equal to 32® for 10% unsched
uled low back disability. These awards are in addition to
all previous awards by claimant ^or his December
10, 1970 industrial injury.

The Field Services Division of the Workers' Compensa
tion Department is directed to offer retraining assistance
to claimant either through the auspices of the Department of
Vocational Rehabilitation, or through an on-the-job training
program or job placement.

APP AL NOTIC 
The claimant has no right to a hearing, review or appeal

on this aWSfd bythe Board on its own motion, 
The State Accident Insurance Fund may request a hearing

on this order.

m

This order is final unless within 30 days from the date
hereof the State Accident Insurance Fund appeals this order
by requesting a hearing.

WCB CAS NO. 78-4638 APRIL 3, 1979
BILL Y L. LANGL Y, CLAIMANT
Robertson & Hilts, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Order

On November 2, 1978 a hearing was held on the above
entitled matter before Referee John F, Baker. On December
11, 1978 Referee Baker issued his Opinion and Order whereby
claimant was granted 320®, an increase of 270® over the
total of the previous awards granted claimant for unsched
uled disability.

On December 27, 1978 the Board received from claimant,
by and through his attorney, a request for review of the
Referee's Opinion and Order. The request was acknov;ledged,
a transcript of the proceedings was furnished to the parties
and April 7, 1979 was fixed as the final date for filing of
briefs by all parties.
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March 16, 1979 the Board received from claimant, by an4 
through his attorney, a request to remand the above entitled 
matter to Referee Baker for reconsideration, based·on the 

· grounds that ··newly rec'ei ved evidence should be submitted to 
him. Said evidence consisted of a medical report from Dr. 
Nicholas E. Yamodis dated February 1, 1979 which ·stated that 
claimant should no longer be considered 100% partially 
disabled but rather.permanently disabled for the reason that 
his condition had deteriorated. 

The Board, after due consideration, finds that although 
Dr. Yamodis' report of February 1, 1979 might be used to· 
support~ claim for aggravation, it doei not represent newly 
discovered evidence or evidence that could not have been 
obtained at the time of the hearing. Therefore, there is no 
JUstlllcatlon for r~manding the ab6V~· ~~eitl~d ma!!Qf to 
Referee Baker. 

ORDER 

The claimant's request that the.Board remand the above 
entitled matter to Ref~ree Baker for reconsideration is 
hereby denied •. 

WCB CASE NO. 77-2643 

CAROL JEAN MILLER, CLAIMANT 
Pozzi, Wilson, Atchison, Kahn & O'Leary, 

Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Order Of Dismissal 

APRIL 3, 1979 

A request for review, having been duly filed with the 
Workers' Compensation Board in the above entitled matter by 

•the State Accident Insurance Fund, and said request now having 
been withdrawn, 

IT IS THEREFORE ORDERED that the request for review now 
pending before the Board is hereby dismissed and the order of 
the Referee is final by operat~on of law. 
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On March 16, 1979 the Board received from claimant, by and
through his attorney, a request to remand the above entitled
matter to Referee Baker for reconsideration, based'on the
grounds that newly received evidence should be submitted to
him. Said evidence consisted of a medical report from Dr.
Nicholas  . Yamodis dated February 1,. 1979 which stated that
claimant should no longer be considered 100% partially
disabled but rather'permanently disabled for the reason that
his condition had deteriorated.

The Board, after due consideration, finds that although
Dr. Yamodis' report of February 1, 1979 might be used to
support a claim for aggravation, it does not represent newly
discovered evidence or evidence that could not have been
obtained at the time of the hearing. Therefore, there is no
justification for remanding the ab6VS'SrttitlSd fflattQr tO
Referee Baker.

ORD R
The claimant's request that the,Board remand the above

entitled matter to Referee Baker for reconsideration is
hereby denied..

____ _____ __i

WCB CAS NO. 77-2643 APRIL 3, 1979

#

CAROL J AN MILL R, CLAIMANT
Pozzi, Wilson, Atchison, Kahn & O'Leary,

Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Order Of Dismissal

A request for review, having been duly filed with the
Workers' Compensation Board in the above entitled matter by
the State Accident Insurance Fund, and said request now having
been withdrawn,

IT IS TH R FOR ORD R D that the request for review now
pending before the Board is hereby dismissed and the order of
the Referee is final by operation of law.

-667-
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CASE NO. 77-3144 APRIL 3, 1979 

RALPH H. TEW, CLAIMANT 
Hayner, Waiing & Stebbins, Claimant's Attys. 
Evohl F. Malagon, Employer's Atty. 
SAIF, Legal Services, Defense Atty. 
Amended Own Motion Order 

' On March 2, 1979 the Board entered its Own Motion Order 
in the above entitled matter whereby claimant's claim _for an 
injury sustained on January 29, 1958 was remanded to the 
State Accident Insurance Fund to be accepted and for the 
payment of compensation as p~ovided by law commencing in 
March 1976 and until the claim was again closed pursuant to 
ORS 656.278, less any time worked. The claimant's attorney 
was granted as a reasonable attorney's fee.a sum equal to 
25% of the increased compensation for temporary total disa
bility granted claimant, payable out of said compensation as_ 
paid, not to exceed $500. 

On March 26, 1979 the Board received a request from 
claimant's attorney to reconsider the award of $500 as the 
maximum attorney's fee payable to him out of the compensa
tion granted claimant for temporary total disability. He 
asked that he be awarded a maximum of $1,000.00 . 

. The Board concludes that inasmuch as the maximum fee 
payable to a claimant's attorney for obtaining increased 
compensation for temporary total disability has been in-
creased from $500 to $750 (OAR 483-47-030) the maximum fee 
payable out of any increased compensation granted by an own 
motion order should also be $750. Therefore,• the fourth 
paragraph on page two of the Own r~tion Order should be 
amended by deleting from the fourth line thereof the figure 
"$500" and substituting therefor the figure u$750". In all 
other respects the Own Motion Order dated March 2, 1979 
should be reaffirmed. 

IT IS SO ORDERED. 

SAIF CLAIM NO. AC 294400 

RUDY AUSTED, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Own Motion Order 
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APRIL 4, 1979 

WCB CAS NO. 77-3144 APRIL 3, 1979
RALPH H. T W, CLAIMANT
Hayner, Waring & Stebbins, Claimant's Attys.
 vohl F. Malagon,  mployer's Atty.
SAIF, Legal Services, Defense Atty.
Amended Own Motion Order

On March 2, 1979 the Board entered its Own Motion Order
in the above entitled matter whereby claimant's claim for an
injury sustained on January 29, 1958 was remanded to the
State Accident Insurance Fund to be accepted and for the
payment of compensation as provided by law commencing in
March 1976 and until the claim was again closed pursuant to
ORS 656.278, less any time worked. The claimant's attorney
was granted as a reasonable attorney's fee.a sum equal to
25% of the increased compensation for temporary total disa
bility granted claimant, payable out of said compensation as
paid, not to exceed $500.

On March 26, 1979 the Board received a request from
claimant's attorney to reconsider the award of $500 as the
maximum attorney's fee payable to him out of the compensa
tion granted claimant for temporary total disability. He
asked that he be awarded a maximum of $1,000.00.

. The Board concludes that inasmuch as the maximum fee
payable to a claimant's attorney for obtaining increased
compensation for temporary total disability has been in
creased from $500 to $750 (OAR 483-47-030) the maximum fee
payable out of any increased compensation granted by an own
motion order should also be $750. Therefore,• the fourth
paragraph on page two of the Own Motion Order should be
amended by deleting from the fourth line thereof the figure
"$500" and substituting therefor the figure "$750". In all
other respects the Own Motion Order dated March 2, 1979
should be reaffirmed.

IT IS SO ORD R D.

SAIF CLAIM NO. AC 294400 APRIL 4, 1979
RUDY AUST D, CLAIMANT
SAIF, Legal Services, Defense Atty
Own Motion Order
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sustained an industrial injury to his left 
knee on March 15, 1971. He filed a claim therefor which was 
accepted and claimant's aggra~ation rights have. now expired. 

On January 25, 1979 Dr. Jerry R. Becker requested the 
Fund to reopen claimant's claim because claimant continued 
to have problema with tne ~n~e without any intervening 
injury. After he examined claimant and took x-rays, he 
diagnosed post medial rneniscectomy with early degenerative 
joint disease change in all three compartments with a large 
loose body just medial to the patella. He found claimant had 
indications for removal of loose body which was felt to be 
secondary to ·his prior--knee joint problem and· probably had 
other loose bodies that had formed but still remained all 
cartilage. He felt the knee should first be ar~hroscoped to 
protect the posterior area as well as the cruciates and the 
lateral rneniscus,then flushed for removal of loose body. He 
rQquQgtg9 p@rmission to do th1~ p.o~~~~r~. 

On February 2, 1979 the proposed surgery was performed· 
by Dt. Becker. The sutures were removed on February 14 and 
Dr. Becker said the wound looked good although ~lairnant 
still had some effusion in the knee which would require him 
to remain on crutches.·- Claimant was to return to see Dr. 
Becker in a month. During :the interim·Dr. Becker stated 
claimant was not fit for work. 

On March 27, 1979 the Fund forwarded to the Board all 
of the operative and medical reports from Dr. Becker relat
ing to claimant's surgery and recovery therefrom. It stated 
that should the Board determine that the evidence was suf
ficient to justify reopening of claimant's 1971 claim it 
would not oppose' such reopening. 

The Board, based upon the information furnished by the 
Fund, concludes that claimant's present condition is di-

.. rectly related to his March 15, 1971 industrial injury and 
represents a worsening thereof, therefore, claimant's claim 
should be reopened. 

ORDER 

Claimant's claim for an industrial injury sustained on 
March 15, 1971 is hereby remanded to the State Accident 
Insurance Fund to be accepted·and. for the payment of com
pensation, as provided by law, commencing on February 2, 
l~?~, and until the claim is closed pursuant to the pro
visions of ORS 656.278. 
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Claimant sustained an industrial injury to his left
knee on March 15, 1971. He filed a claim therefor which was
accepted and claimant's aggrayat'ion rights have now expired.

On January 25, 1979 Dr. Jerry R. Becker requested the
Fund to reopen claimant's claim because claimant continued
to have problems with the without any intervening
injury. After he examined claimant and took x-rays, he
diagnosed post medial meniscectomy with early degenerative
joint disease change in all three compartments with a large
loose body just medial to the patella. He found claimant had
indications for removal of loose body which was felt to be
secondary to his prior-knee joint problem and probably had
other loose bodies that had formed but still remained all
cartilage. He felt the knee should first be arthroscoped to
protect the posterior area as well as the cruciates and the
lateral meniscus,then flushed for removal of loose body. He
roquQ tQd permission to do this pre««<Svre.

On February 2, 1979 the proposed surgery was performed
by Dr. Becker. The sutures were removed on February 14 and
Dr. Becker said the wound looked good although claimant
still had some effusion in the knee which would,require him
to remain on crutches.*-' Claimant was to return to see Dr.
Becker in a month. During !the interim Dr. Becker stated
claimant was not fit for work.

On March 27, 1979 the Fund forwarded to the Board all
of the operative and medical reports from Dr. Becker relat
ing to claimant's surgery and recovery therefrom. It stated
that should the Board determine that the evidence was suf
ficient to justify reopening of claimant's 1971 claim it
would not oppose' such reopening.

The Board, based upon the information furnished by the
Fund, concludes that claimant's present condition is di
rectly related to his March 15, 1971 industrial injury and
represents a worsening thereof, therefore, claimant's claim
should be reopened.

ORD R
Claimant's claim for an industrial injury sustained on

March 15, 1971 is hereby remanded to the State Accident
Insurance Fund to be accepted and.for the payment of com
pensation, as provided by law, commencing on February 2,
1979, and until the claim is closed pursuant to the pro
visions of ORS 656.278.
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CASE NO. 78-4664 

COLLEEN R. BACKER, CLAIMANT 
Pozzi, Wilson, Atchison, Kahn & O'Leary, 

Claimant's Attys. 
Keith D. Skelton, Defense Atty. 
Order 

APRIL 4, 1979 

The employer's request for Board review of the Ref
eree's order entered in the above entitled matter was 
received by the Board on March 9, 1979 and subsequently 
acknowledged. The claimant filed a cross-appeal and request 
for review which was also acknowledged and a transcript of 
the hearing has been ordered. . 

.On March 14, 1979 the Board received two documents from 
th@ gmploygr'g JttornQy whi~~ he Asked to be filed ln the 
above entitled matter. On March 28, 1979 claimant's attor
ney responded stating it objected to the receipt of the 
further evidence and documents after the hea~ing had been 
completed. 

The Board concludes that the documents offered at this 
time could have been presented to the Referee at the time of 

:the_·hearing,· therefore,· 'the request to ~he Board t6 receive 
said documents into the record must be denied and the docu
ments returned to the employer's ~ttorney. 

IT IS SO ORDERED. 

CLAIM NO. UNKNOWN 

RON 0. BEACH, CLAIMANT 
Own Motion Determination 

APRIL 4, 1979 

·while working for Boise Cascade, self-insured, claimant 
suffered a compensable injury on Septembers; 1972. On Dec
ember 28, 1972 an arthrotomy, med~al rneniscectomy and recon
struction of the medial collateral ligament were performed. 
Claimant had an uneventful recovery and his claim was closed 
on November 15, 1973 with compensation for time loss and 15° 
for 10% of the right leg. · 
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COLL  N R. BACK R, CLAIMANT
Pozzi, Wilson, Atchison, Kahn & O'Leary,

Claimant's Attys.
Keith D. Skelton, Defense Atty.
Order

WCB CAS NO. 78-4664 APRIL 4, 1979

The employer's request for Board review of the Ref
eree's order entered in the above entitled matter was
received by the Board on March 9, 1979 and subsequently
acknowledged. The claimant filed a cross-appeal and request
for review which was also acknowledged and a transcript of
the hearing has been ordered.

,0n March 14, 1979 the Board received two documents from
the employer's attorney which h6 asked to be filed in the
above entitled matter. On March 28, 1979 claimant's attor-.
ney responded stating it objected to the receipt of the
further evidence and documents after the hearing had been
completed.

The Board concludes that the documents offered at this
time could have been presented to the Referee at the time of
the. hearing,' therefore,''the request to the Board to receive
said documents into the record must be denied and the docu
ments returned to the employer's attorney.

Q

O

IT IS SO ORD R D.

CLAIM NO. UNKN0V7N APRIL 4, 1979
RON O. B ACH, CLAIMANT
Own Motion Determination

While working for Boise Cascade, self-insured, claimant
suffered a compensable injury on September 5, 1972. On Dec
ember 28, 1972 an arthrotomy, medial meniscectomy and recon
struction of the medial collateral ligament were performed.
Claimant had an uneventful recovery and his claim was closed
on November 15, 1973 with compensation for time loss and 15®
for 10% of the right leg.
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1976 claimant again began having problems with his 
right knee and pain in his right foot. He sought medical 
assistance from Dr. German wh6 -2~rresponded with Dr. Branco 
who had done the surgery in 1972. Subsequently it was 
determined that a pes·" anserinus transfer, right knee, should 
be performed to cure the instability of claimant's right 
knee. Following exploratory surgery in April 1978, this 
surgery was done on June 26., 1978. On December 15, 1978 Dr. 
German indicated claimant could return to regular work on 
January 8, 1979; that he would be considered medically 
stationary on that date. 

Dr. German felt that claimant's residuals would include 
pain on the medial side of the ~nee, soreness and weakness 
in the hamstring muscles and some difficulty walking on 
uneven ground. He believed that claimant's right knee was 
more stable than before the surgery, t~at it.did not swell 
as much as before, and claimant now has qood range of mo-
tion. · -

On February 15, 1979 Boise Cascade requested a deter
mination of claimant's disability. The-Evaluation Committee 
of the Workers' Compensation Department recommended to the 
Board that claimant be gran'ted compensation for temporary 
total disability from June ·6 1978, the date claimant had 
surgery performed by Dr. German, through January 7, 1979, 
the date Dr. German released claimant to return to regular 
work, and to an additional award equal to 7.5° for 5% loss 
of the right leg which would give claimant a total award of 
15% of the right leg. 

The Board accepts these recommendations. 

ORDER 

Claimant is awarded compensation for temporary total 
disability from June 26, 1978 through January 7, 1979 'and to 
compensation equal to 7.5° of a maximum of 150° for 5% loss 
of the right leg. These awards are in addition to previous 
awards received by claimant for his industrial lnjury sustainet 
on September 5, 1972. 
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In 1976 claimant again began having problems with his
right knee and pain in his right,foot* He sought medical
assistance from Dr. German who corresponded with Dr. Branco
who had done the surgery in 1972. Subsequently it was
determined that a pes"anserinus transfer, right knee, should
be performed to cure the instability of claimant’s right
knee. Following exploratory surgery in April 1978, this
surgery was done on June 26., 1978 . On December 15, 1978 Dr.
German indicated■claimant could return to regular work on
January 8, 1979; that he would be considered medically
stationary on that date.

Dr. German felt that claimant's residuals would include
pain on the medial side of the knee, soreness and weakness
in the hamstring muscles and some difficulty walking on
uneven ground. He believed that claimant's right knee was
more stable than before the surgery, that it did not swell
as much as before, and claimant now has good range of mo
tion.

On February 15, 1979 Boise Cascade requested a deter
mination' of claimant's disability. The- valuation Committee
of the Workers' Compensation Department recommended to the
Board that claimant be granted compensation for temporary
total disability from June 6 1978, the date claimant had
surgery performed by Dr. German, through January 7, 1979,
the date Dr. German released claimant to return to regular
work, and to an additional award equal to 7.5® for 5% loss
of the right leg,which would give claimant a total award of
15% of the right leg.

The Board accepts these recommendations.
ORD R

Claimant is awarded compensation for temporary total
disability from June 26 , 1978 through January 7 , 1979 'and to
compensation equal to 7.5® of a maximum of 150° for 5% loss
of the right leg. These awards are in addition to previous
awards received by claimant for his industrial injury sustainec
on September 5, 1972.

-671-



    
   

  

    
     

 
     
     
     
 

           
         

         
        

          
           
         
           
         

           
          
         
          

           
           
         
          
           
           

        
          

          
           

           
      

            
      

CASE NO. 77-4501 
wc.B CASE NO. 77-1934 

FADDIE JAMES CREAR, CLAIMANT 
McMenamin, Joseph, Herrell & Paulson, 

Claimant's Attys. 
SAIF, Legal Services, Defense Atty~ 
Cheney & Kelley, Insurer's Attys. 
Request for Review by the SAIF 
Crogg~roqu~~~ ~y Cl~ifuanl 

APRIL 4, 1979 

On February 22, 1978 a hearing was held on the above 
entitled matter before Referee Vinita J. Neal who found, 
inter alia, that claimant had not received compensation from 
either Industrial Indemnity or the State Accident Insurance 
Fund.although he was off work from January 19, 1977 through 
February 25, 1977. She further found that the Fund had not 
complied with the Board's order isscied pursuant to ORS 
656.307 which designated it as the paying agent until, at a 
hearing, a determination of a responsible paying party was 
made~ 

The Fund requested Board.review as did the claimant and 
the Board entered its Order·on Review on October 27, 1978 
whi_ch reversed the Referee's findings· as to the responsible 
carrier but accepted her findings that claimant had not been 
paid compen~ation by either carrier for the time he was off 
work from January 19 through February 25, 1977 and that the 
Fund had not paid claimant compensation pursuant to the 
9rder issued under the provisions of ORS 656.307. Both the. 
Referee and the Board assessed the Fund a penalty for its 
failure to comply with the .307 order and also awarded an 
attorney's fee payable to cla~mant's attorney by the tund. 

On November 27, 1978 {the 30th day, November 26,fell on 
a Sunday) the Fund requested the Board to reconsider that 
portion of its Order on Review which stated that the Fund 
had not complied with the .307 order and, therefore, was not 
entitled to any reimbursement from Industrial Indemnity. 
The Fund stated in its request that it did, in fact, pay 
claimant all amounts due under that order. 
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WCB CAS NO. 77-4501
WCB CAS NO. 77-1934

APRIL 4, 1979

FADDI JAM S CR AR, CLAIMANT
McMenamin, Joseph, Herrell & Paulson,
Claimant’s Attys.

SAIF, Legal Services, Defense Atty.
Cheney & Kelley, Insurer's Attys.
Request for Review by the SAIF
Crogg-requsst Glaimant

On February 22, 1978 a hearing was held on the above
entitled matter before Referee Vinita J. Neal v/ho found,
inter alia, that claimant had not received compensation from
either Industrial Indemnity or the State Accident Insurance
Fund.although he was off work from January 19, 1977 through
February 25, 1977. She further found that the Fund had not
complied with the Board's order issued pursuant to ORS
656.307 which designated it as the paying agent until, at a
hearing, a determination of a responsible paying party was
made.

The Fund requested Board - review as did the claimant and
the Board entered its Order-on Review on October 27, 1978
which reversed the Referee's findings as to the responsible
carrier but accepted her findings that claimant had not been
paid compensation by either carrier for the time he was off
work from January 19 through February 25, 1977 and that the
Fund had not paid claimant compensation pursuant to the'
order issued under the provisions of ORS 656.307. Both the.
Referee and the Board assessed the Fund a penalty for its
failure to comply with the .307 order and also awarded an
attorney's fee payable to claimant's attorney by the Fund,

On November 27, 1978 (the 30th day, November 26,fell on
a Sunday) the Fund requested the Board to reconsider that
portion of its Order on Review which stated that the Fund
had not complied with the .307 order and, therefore, was not
entitled to any reimbursement from Industrial Indemnity.
The Fund stated in its request that it did, in fact, pay
claimant all amounts due under that order.
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a result of this request by the Fund there has been 
an· extensive exchange of correspondence between the Board 
and the attorneys representing 4 i~e claimant, Industrial 
Indemnity and the Fund. Finally, on March 28, 1979, the 
Board was furnished ·a copy of a letter-from a unit super
visor of the State Accident Insurance Fund addressed to it 
under date of February 16, 1979 which stated that the Fund 
had made one time loss payment to claimant under claim no. 
GD 225229 in the amount of $634.70'for the period January 19 
through February 28, 1977. This payment was ma-de on March 
1, 1978. The letter stated that the Fund had also paid 
medica~ bills amounting to $1,267.15. 

The Board is unable to understand why the Fund did not 
furnish this inforrnation°to the Referee at the time of the 
hearing; ask the ·Referee to reconsider her order which 
indiGated·th~t it na? DOt made any payments of compensation 
to- claimant, or .raise that issue in its brief to the Board 
on Boaid review. It did nothing at all until approxim;tely 
six months later. 

-Therefore, the Board concludes that this evidence was 
available to the Fun~ at the time of the hearing and that it 
now cannot be considered by the.Board. The Board further 
concludes that the Order on Review entered in the above 
entitled matter on October. 27, 1978 should be reaffirmed 
with the appeal therefrom tp commence on the date of this 
order. 

IT IS so·oRDERED. 

WCB CASE NO. 77-6333 

EARVIN -HAMMONS, CLAIMA.NT 
Caldwell & Wiggins, Claimant's Attys. 
Souther, Spaulding, Kinsey, Williamson & 

Schwabe, Defense Attys. 
Request for Review by Claimant 

APRIL 4, 1979 

Reviewed by Board Members Phillips and Mccallister. 

Claimant seeks Board review of the Referee's order 
which approved a denial of his claim. 

-673-. 

As a result of this request by the Fund there has been
an extensive exchange of correspondence between the Board
and the attorneys representing'‘‘the claimant. Industrial
Indemnity and the Fund. Finally, on March 28, 1979, the
Board was furnished -a copy of a letter-from a unit super
visor of the State Accident Insurance Fund addressed to it
under date of February 16, 1979 which stated that the Fund
had made one time loss payment to claimant under claim no.
GD 225229 in the amount of $634.70'for the period January 19
through February 28, 1977. This payment was made on March
1, 1978. The letter stated that the Fund had also paid
medical- bills amounting to $1,267.15.

The Board is unable^to understand why the Fund did not
furnish this information to the Referee at the time of the
hearing; ask the Referee to reconsider her order which
indiCStSd • thflt it oot made any payments of compensation
to- claimant, or raise that issue in its brief to the Board
on Board review. It did nothing at all until approximately
six months later.

Therefore, the Board concludes that this evidence was
available to -the Fund at the time of the hearing and that it
now cannot be considered by the.Board. The Board further
concludes that the Order on Review entered in the above
entitled matter on October..27 , 1978 should be reaffirmed
with the appeal therefrom to commence on the date of this
order.

IT IS SO ORD R D.

WCB CAS NO. 77-6333 APRIL 4, 1979
 ARVIN -HAMMONS, CLAIMANT
Caldwell & Wiggins, Claimant's Attys.
Souther, Spaulding, Kinsey, Williamson &

Schwabe, Defense Attys,
Request for Review by Claimant

Reviewed by Board Members Phillips and McCallister.
Claimant seeks Board review of the Referee's order

which approved a denial of his claim.
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July 26, 1977 claimant suffered pneumothorax of the 
right lung. He had been at work for about an hour to an 
hour-and-a-half and was using an eightpound sledge hammer to 
knock down two-by-six braces inside a pipe when he felt pain 
in his right chest. Dr. Issak reported claimant's work 
could have caused his pneumothorax. He reported claimant 
had had San Joaquin Valley fever and also had had a· blister 
on his lung in 1973. Claimant had been working since Jan
uary -1977 and had ~xperienced no prior chest paini or other 
~roblems from his @arli@r dihability_, Dr. I9ft~~ £~ll lhe 
area· of the blister blew out when he developed the right 
pneumothorax. 

Claimant's claim was denied on September 30, 1977. 

Dr. Tuhy indicated in October 1977 ·he felt that claim
ant's pneumothorax was not work related and could have 
occurred at rest at home. He noted that a spontaneous pneu
mothorax is clearly not related to exceptional effort since 
the majority of patients are at rest when the spontaneous 
pneumothorax occurs. -However, it was conceivable that a 
sudden marked increase in pressure in the lung could "blow 
out" a pre-existing bleb (blister) on the surface of the 
lung and cause this condition.· Dr. Tuhy felt another pos
sibility was that the onset of the pneumothorax was not 
related to unusual effort, but that it happened to occur 
during the working day and was only made worse by claimant's 
~ffo~t Qt ~no~~in~ out a two-by-four section b@tWQQn pipgg, 
so that cla_imant then became aware of increased pain. 

After Dr. Tuhy reviewed the medical reports.from 1976-
which indicated claimant had a thinned-walled cavity in his 

·· right lung which had been growing over a three-year period, 
he concluded this was a coccidiodial, compatible with his 
history of San Joaquin Valley_ fever. Dr. Tuhy noted the 
rupture of this cavity was the probable cause of the spon
taneous pneumothorax of his right lung and resulting hos
pitalization. He concluded that it was just as likely that 
r_upture of such a cavity could occur at rest at home as it 
might at work and so did not.think it was likei°y claimant's 
work activity on July 26, 1977 caused the rupture of this 
cavity. 

Dr. Tawakol reported in February 1978 that he had 
examined claimant while he was hospitalized after his in
cident on July 26, 1977. He felt that there was a rela
tionship between claimant's right pneumothorax and his 
work. 
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On July 26, 1977 claimant suffered pneumothorax of the
right lung. He had been at work for about an hour to an
hour-and-a-half and was using an eightpound sledge hammer to
knock down two-by-six braces inside a pipe when he felt pain
in his right chest. Dr. Issak reported claimant's work
could have caused his pneumothorax. He reported claimant
had had San Joaquin Valley fever and also had had a blister
on his lung in 1973. Claimant had been working since Jan
uary -1977 and had experienced no prior chest pains or other
prolDlems from his @arli§r disability.' Dr. Isaah the
area of the blister blew out when he developed the right
pneumothorax.

Claimant's claim was denied on September 30, 1977.
Dr. Tuhy indicated in October 1977 he felt that claim

ant's pneumothorax was not work related and could have
occurred at rest at home. He noted that a spontaneous pneu
mothorax is clearly not related to exceptional effort since
the majority of patients are at rest when the spontaneous
pneumothorax occurs. However, it was conceivable that a
sudden marked increase in pressure in the lung could "blow
out" a pre-existing bleb (blister) on the surface of the
lung and cause this condition. Dr. Tuhy felt another pos
sibility was that the onset of the pneumothorax was not
related to unusual effort, but that it happened to occur
during the working day and was only made worse by claimant's
effort IsnocKing out a two-by-four section betwQon pipes, ■
so that claimant.then became aware of increased pain.

After Dr. Tuhy reviewed the medical reports,from 1976-
which indicated claimant had a thinned-walled cavity in his
right lung which had been growing over a three-year period,
he concluded this was a coccidiodial, compatible with his
history of San Joaquin Valley fever. Dr. Tuhy noted the
rupture of this cavity was the probable cause of the spon
taneous pneumothorax of his right lung and resulting hos
pitalization. He concluded that it was just as likely that
rupture of such a cavity could occur at rest at home as it
might at work and so did not think it was likely claimant's
work activity on July 26, 1977 caused the rupture of this
cavity.

Dr. Tawakol reported in February 1978 that he had
examined claimant while he was hospitalized after his in
cident on July 26, 1977. He felt that there was a rela
tionship between claimant's right pneumothorax and his
work.
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• The Referee found Dr. Tuhy and his opiDion to be more 
persuasive-than those of Drs.·.Isa~k and Tawakol and affirmed 
the denial. 

The Board, on de nova r~view, finds that both Dr. Isaak 
·and Dr. Tawakol had the opportunity to, and did, examine and 
treat claimant. They both believed that there was a rela
tionship between claimant's work activ_i ty and his right lung 
pngumothorax. Claimant had b@@n uorlc,ing for a.n hour to a.n 
hour-and-a-half before he felt the onset of pain in his 
chest. n·r. Tuhy concedes that the area of the 11 blow-out" was 
the thin-walled area diagnosed in 1976 and it was conceiv
able-that a sudden marked increase in pressure in the lung 
could 11 blow-out" a pre-existing blister and cause claimant's 
condition. " ·-~- ... 

The Board concludes that the preponderance of the evi
de"nce establishes· that the claimant's claim is compensable. 

ORDER 

The Referee's order, dated October 4, 1978, is re
versed. 

Claimant's claim is hereby remanded to the employer and 
its carrier for acceptance and payment of compensation, as 
proyided by law, commencing on July 26, 1977 and until the 
claim is closed pursuant to ORS 656.268. 

Claimant's attorney is hereby granted as a reasonable 
attorney's fee for his services both at the hearing and at 
Board review a sum e9ual to $700,- payable by the ~arrier. 

SAIF CLAIM NO. HC 252977 

~- NADINE HOLLOWAY, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Own Motion Determination 

APRIL 4, 1979 

Claimant suffered a compensable injury on January 24, 
1969 when she dropped a case of food products on her left 
knee while working as a grocery clerk. The injury was 
diagnosed as a possible cartilage tear and Dr. Cohen per
formed a lateral meniscectomy on April 23, 1969. Claimant 
returned to work on June 24 and her claim was closed on 
September 17 with an award of compensation equal to 15° for 

- 10% loss of her left leg. 
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- The Referee found Dr. Tuhy and his opinion to be more
persuasive than those of Drs.,Isaak and Tawakol and affirmed
the denial.

The Board, on de novo review, finds that both Dr. Isaak
■and Dr. Tawakol had the opportunity to, and did, examine and
treat claimant. They both believed that there was a rela
tionship between claimant's work activity and his right lung
pnQumothorax. Claimant had been working for an hour to anhour-and-a-half before he felt the onset of pain in his
chest. Dr. Tuhy concedes that the area of the "blow-out" was
the thin-walled area diagnosed in 1976 and it was conceiv
able that a sudden marked increase in pressure in the lung
could "blow-out" a pre-existing blister and cause claimant's
condition. ‘

The Board concludes that the preponderance of the evi
dence establishes that the claimant's claim is compensable.

ORD R
- The Referee's order, dated October 4, 1978, is re

versed.
Claimant's claim is hereby remanded to the employer and

its carrier for acceptance and payment of compensation, as
provided by law, commencing on July 26, 1977 ^nd until the
claim is closed pursuant to ORS 656.268.

Claimant's attorney is hereby granted as a reasonable
attorney's fee for his services both at the hearing and at
Board review a sum equal to $700, payable by the carrier.

SAIF CLAIM NO. HC 252977 APRIL 4, 1979
M. NADIN HOLLOWAY, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Determination

Claimant suffered a compensable injury on January 24,
1969 when she dropped a case of food products on her left
knee while working as a grocery clerk. The injury was
diagnosed as a possible cartilage tear and Dr. Cohen per
formed a lateral meniscectomy on April 23, 1969. Claimant
returned to work on June 24 and her claim was closed on
September 17 with an award of compensation equal to 15° for
10% loss of her left leg,
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April 8, 1970 claimant suffered a new injury to her 
left .. knee and a medial meniscectomy was performed. Her 
claim was again closed on May 5, 1971 with an additional 
award of 15°, making claimant's total award 30° for 20% loss 
of the left leg. Claimant was referred to Vocational Reha
bilitation and retrained in general office work. There
after, she obtained employment with the Port of Portland 
which allowed her to remain seated most of her shift. 

·on September 19, 1977 claimant's condition worsened and 
she was hospitalized on that date. She remained off work 
from September 19 through September 26. She returned to 
work but was unable to continue due to the pain and she quit 
on December 26, 1977. On January 2, 1978 she was again 
hospitalized with a diagnosis of early traumatic degenera
tive arthritis with instability in the lateral aspect of the 
knee joint. 

The claim was reopened pursuant to a Board's Own Motion 
Q~~e, QQtea April 14, 137B and claimant•und@rwgnt Jn Jrthro
tomy with tightening of internal structures for the lateral 
instability on May 17, 1978. 

Claimant remained under the treatment of Dr. Cohen 
until January 30, 1979 when he found her condition to be 
medically stationary. Claimant wore her brace every other 
day and on that particular day she did not have it on. 
After examining claimant, Dr. Cohen stated that the instability 

of her -left knee has improved, she has degenerative arth
ritis, mostly in the lateral ·compartment of the knee joint, 
and there is a minimal instability of the knee remaining. 

· He suggested her claim be closed in another month so that 
she may_be able to do without her knee brace completely. 
Claimant would be able to go back to some form of work 
providing it commenced on a part-time basis. He believed 
that claimant has a permanent disability of the left knee 
equivalent to 35% loss of function of the left knee. 

On March 1, 1979 the Fund requested a determination of 
claimant's condition and the Evaluation Division of the 
Workers' Compensation Department recommended that the claim 
be closed with an additional award of compensation for 
temporary t9tal from September 17 through September 25, 
1977, the period claimant was hospitalized, and also from 
December 27, 1977, the day claim~nt discontinued working, 
through February 28, 1979, the date Dr. Cohen suggested the 
claim be closed, and an additional award of compensation of 
·1s 0 for 10% of the left leg, wh1ch ~ould give claimant a 
total award of 45% for 30% loss of the.left leg. 

I 
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On April 8, 1970 claimant suffered a new injury to her
left knee and a medial meniscectomy was performed. Her
claim was again closed on May 5, 1971 v;ith an additional
award of 15®, making claimant's total award 30° for 20% loss
of the left leg. Claimant was referred to Vocational Reha
bilitation and retrained in general office work. There
after, she obtained employment with the Port of Portland
which allowed her to remain seated most of her shift.

On September 19, 1977 claimant's condition worsened and
she was hospitalized on that date. She remained off work
from September 19 through September 26. She returned to
work but was unable to continue due to the pain and she quit
on December 26, 1977. On January 2, 1978 she was again
hospitalized with a diagnosis of early traumatic degenera
tive arthritis with instability in the lateral aspect of the
knee joint.

The' claim was reopened pursuant to a Board's Own Motion
Ocdst dated April li, 1978 and claimant'UnderwQnt an arthro-
tomy with tightening of internal structures for the lateral
instability on May 17, 1978,

Claimant remained under the treatment of Dr. Cohen
until January 30, 1979 when he found her condition to be
medically stationary. Claimant wore her brace every other
day and on that particular day she did not have it on.
After examining claimant. Dr. Cohen stated that the instability

of her-left knee- has improved, she has degenerative arth
ritis, mostly in the lateral compartment of the knee joint,
and there is a minimal instability of the knee remaining.
He suggested her claim be closed in another month so that
she may^be able to do without her knee brace completely.
Claimant would be able to go back to some form of work
providing it commenced on a part-time basis. He believed
that claimant has a permanent disability of the left knee
equivalent to 35% loss of function of the left knee.

On March 1, 1979 the Fund requested a determination of
claimant's condition and the  valuation Division of the
Workers' Compensation Department recommended that the claim
be closed with an additional award of compensation for
temporary total from September 17 through September 25,
1977, the period claimant was hospitalized, and also from
December 27, 1977, the day claimant discontinued working,
through February 28, 1979, the date Dr. Cohen suggested the
claim be closed, and an additional award of compensation of
15° for 10% of the left leg, which would give claimant a
total award of 45% for 30% loss of the left leg.
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Board notes that Dr. Cohen, in his closing evaluation, 
states ~laimant's pe~manent paF~fal.~isablilty ls equlvaienl 
to 35% loss function of the left knee, therefore, the Board 
believes that claimant should be granted an additional award 
of compensation equal to 22.5° for 15% loss of the left leg. 
·rt concurs in the recommendations relating to additional 
compensation ~or temporary total disabjljty. 

ORDER 

Claimant is awarded compensation for temporary total 
disability from September 17, 1977 through September 25, 
1977 and from December 27, 1977 through February 28, 1979 
and an award of compensation equal to 22.5° for 15% loss of 
the left leg. Th~se awards are in addition to all previous 
awards received by claimant for her January 24, 1969 injury. 

SAIF CLAIM NO; EODC 3607 

LESTER JOHNSON, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Own Motion Order 

APRIL 4, 1979 

Claimant suffered an industrial injury on March 13, 
1970 which was accepted and closed and claimant's aggrava
tion rights have expired. 

On February 13, 1979 Dr. George McNeil! advised the 
Fund that he had last seen claimant on February 9, 1979 and 
at that time arrangements were being made for a right tibial 
valgus osteotomy to be performed at Holladay Park Hospital 
on March 6, 1979. Dr. McNeill stated that claimant's med
ical history revealed bilateral medial meniscectomies per
formed for tears of his menisci and claimant has continued 
to have difficulties although he has been employed since 
1974 at Consolidated Freightways without time loss as a 
result of his knee disability. However, because of the 
continuing pain and difficulties he now sought additional 
medical tr~atment. Dr. McNeil! had sent claimant to be re
evaluated by Dr. Zimmerman who agreed with Dr. McNeill that 
a tibial osteotomy should be done on the right side; he also 
recommended that one should be done on the left side fol
lowing rehabilitation from the first surgery. 
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Board notes that Dr. Cohen, in his closing evaluation,
states claimant's permanent partial disability is equivalent
to 35% loss function of the le'ft*knee, therefore, the Board
believes that claimant should be granted an additional award
of compensation equal to 22.5® for 15% loss of the left leg.
It concurs in the recommendations relating to additional
compensation -for temporary total disability,

ORDER

Claimant is awarded compensation for temporary total
disability from September 17, 1977 through September 25,
1977 and from December 27, 1977 through February 28, 1979.
and an award of compensation equal to 22.5® for 15% loss of
the lejft leg. These awards are in addition to all previous
awards received by claimant for her January 24, 1969 injury.

SAIF CLAIM NO:  ODC 3607 APRIL 4, 1979

#

L ST R JOHNSON, CLAIMANT'
SAIF, Legal Services, Defense Atty.
Own Motion Order

Claimant suffered an industrial injury on March 13,
1970 which was accepted and closed and claimant's aggrava
tion rights have expired.

On February 13, 1979 Dr. George McNeill advised the
Fund that he had last seen claimant on February 9, 1979 and
at that time arrangements were being made for a right tibial
valgus osteotomy to be performed at Holladay Park Hospital
on March 6, 1979. Dr. McNeill stated that claimant's med
ical history revealed bilateral medial meniscectomies per
formed for tears of his menisci and claimant has continued
to have difficulties although he has been employed since
1974 at Consolidated Freightways without time loss as a
result of his knee disability. However, because of the
continuing pain and difficulties he now sought additional
medical treatment. Dr. McNeill had sent claimant to be re
evaluated by Dr. Zimmerman who agreed with Dr. McNeill that
a tibial osteotomy should be done on the right side; he also
recommended that one should be done on the left side fol
lowing rehabilitation from the first surgery.
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March 26, 1979 the Fund forwarded the reports from 
Dr. McNeill and Dr. Zimmerman to the Board and stated it 
would not oppose the reopening of claimant's claim if the 
Board found the medical evidence justified it. 

The Board finds that the medical evidence is sufficient 
to justify reopening claimant's claim, that the report from 
Dr. McNeill indicates that his pre~ent condition is related 
to his industrial injury in 1970 and is worse than it was at 
the last time claimant 1 s claim was closed. 

~lalmant's claim for an industrial iniurv sustained on 
March 13, 1970 is hereby remanded to the State Accident 
Insurance Fund to be accented and for the payment of com
pensation, as provided by law, commencing on March 6; 1979, 
the date the surgery was performed, and until the claim is 
closed again pursuant to the provisions of ORS 656.278. 

WCB CASE NO. 78-3454 

RUSTY L. KELLY, CLAIMANT 
Galton~ Popick, & Scott, Claimant's Attys. 
SAIF, Legal Services, Defense atty. 
Order 

APRIL 4, 1979 

On December 6, 1978 the State Accident Insurance Fund 
requested Board review of the Referee's order entered in the 
above entitled matter on November 13, 1978 which remanded to 
it claimant's claim to be reopened effective February 8, 
1978, ordered it to pay compensation, penalties and attorney 
fees. 

-678-

t, 

On March 26, 1979 the Fund forwarded the reports from
Dr. McNeill and Dr.' Zimmerman to the Board and stated it
would not oppose the reopening of claimant's claim if the
Board found the medical evidence justified it.

The Board finds that the medical evidence is sufficient
to justify reopening claimant's claim, that the report from
Dr. McNeill indicates that his present condition is related
to his industrial injury in 1970 and is worse than it was at
the last time claimant's claim was closed.

Claimant's claim for an industrial iniurv sustained on
March 13, 1970 is hereby remanded to the State Accident
Insurance Fund to be accented and for the payment of com
pensation, as provided by law, commencing on March 6, 1979,
the date the surgery was performed, and until the claim is
closed again pursuant to the provisions of ORS 656.278.

WCB CAS NO. 78-3454- APRIL 4, 1979

RUSTY L. K LLY, CLAIMANT
Galton, Popick, & Scott, Claimant's Attys.
SAIF, Legal Services, Defense atty.
Order

On December 6, 1978 the State Accident Insurance Fund
requested Board review of the Referee's order entered in the
above entitled matter on November 13, 1978 which remanded to
it claimant's claim to be reopened effective February 8,
1978, ordered it to pay compensation, penalties and attorney
fees.
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February 15, 1979 the Fund received from claimant, 
by and through his attorney, ~~~otion to supplement the 
record in the above entitled ~~tter. · In support of his 
motion, claimant argued that one of the major issues before 
the Referee had been whether or not the Determination Order 
dated February 17, 1978 should remairi and bar claimant's 
alternative requests for reopening. Since the hearing the 
Evaluation Division independently determined that that 
Determination Order was erroneous and had to be set aside. 
This, according to claimant's contentions, is extremely 
relevant to the resolution of the issue before the Board on 
Fund's appeal. The Administrative Determination Order was 
not available and obtainable at the time of the hearing. 
Furthermore, neither party has submitted a brief, therefore, 
admi~sion of the Administr~tive Determination Order dated 
February 12, 1979.will in no way prejudice the Fund and it 
will concern judicial administration and represent economy 
and litigation by limiting or eliminating the issues to be 
resolved on appeal. 

On March 26, 1979 the Fund responded, stating there was 
no evidence thai the tval~al!on ~iv1s16n was ~xercising 
"independent" judgment with respect to the Determination 
Order; a more reasonable inference would be that Evaluation 
was merely recognizing what had been done by the Referee. 
The Fund contends that the Administrative Determination. 
Order is neither extremely relevant nor will its admission 
have a_ny mat'erial effect upon the resolving ·of. the issues' 
but. it has no objection. 

The Board, having considered the argument supporting 
the motion and finding that the Fund· has no objections to 

~ such supplementation, concludes that the motion to supple
ment the record in. the above entitled fuatter should be 
granted and that the Administrative Determination Order, 
dated February 12, 1979 relating to claimant's injury on 
November 18, 1976 wi_ll be included in and made a part of the 
tecord before the Board on review. 

IT IS SO ORDERED. 
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# On February 15, 1979 the Fund received from claimant,
by and through his attorney, a.^motion to supplement the
record in the above entitled matter. In support of his
motion, claimant argued that one of the major issues before
the Referee had been whether or not the Determination Order
dated February 17, 1978 should remain and bar claimant's
alternative requests for reopening. Since the hearing the
 valuation Division independently determined that that
Determination Order was erroneous and had to be set aside.
This, according to claimant's contentions, is extremely
relevant to the resolution of the issue before the Board on
Fund's appeal. The Administrative Determination Order was
not available and obtainable at the time of the hearing.
Furthermore, neither party has submitted a brief, therefore,
admission of the Administrative Determination Order dated
February 12, 1979 will in no way prejudice the Fund and it
will concern judicial administration and represent economy
and litigation by limiting or eliminating the issues to be
resolved on appeal.

On March 26, 1979 the Fund responded, stating there was
no evidence that the  valuation bivision was exercising
"independent" judgment with respect to the Determination
Order; a more reasonable inference would be that  valuation
was merely recognizing what had been done by the Referee.
The Fund contends that the Administrative Determination.
Order is neither extremely relevant nor will its admission
have any material effect upon the resolving of. the issues,
but- it has no objection.

The Board, having considered the argument supporting
the motion and finding that the Fund has no objections to
such sjupplementation, concludes that the motion to supple
ment the record in. the above entitled matter should be
granted and that the Administrative Determination Order,
dated February 12, 1979 relating to claimant's injury on
November 18 , 1976 will be included in and made a part' of the
record before the Board on review.

IT IS SO ORD R D.
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CASE NO. 78-1433 

STANLEY R. KILMINSTER, CLAIMANT 
Richardson, Murphy & Nelson, 

Claimant's Attys. 
Cheney & Kelley, Defense Atty. 
Request for Review by Claimant 

APRIL 4, 1979 

Reviewed by Board Members Wilson and Mccallister. 

Claimant initially sought review by the Board of the 
Referee's order which granted claimant 32° for 10% unsched
uled right shoulder disability, awarded claimarit's attorney 
an attorney's fee equal to 25% of the increased compensation 
granted claimant payable out of said compensation as uaid 
and directed the employer to pay Gresham Medical Center its 
bill of $742.20. 

The issue of extent of permanent disability is now moot 
because claimant's claim has been reopened for payment of 
temporary total disability and will eventually have to be 
closed again pursuant to ORS 656.268. The remaining issue 
is penalties and attorney fees for failure to pay medical 
bills. 

Claimant's treating physician was Dr. Schilbach who 
concluded claimant had bursitis of the right shoulder re
sulting from damp, cold air blowers. 

Claimant testified that he has not received any treat
ments since July 1978 but he woul~ JiK~ tQ ~~9eive rnQ,e 
treatment. The treatment which he received from Dr. · Schil
bach relieved his symptomatology, however, Dr. Schilbach has 
refused to continue treating claimant and it is claimant's 
opinion that this is because some of Dr. Schilbach's bills 
have not been paid. 

Dr. Schilbach's clinic, the Gresham Medical Center, 
alleges that there is a balance due of $742.20 for services 
rendered between March 7 and June 7, 1978. The Referee 
found that the bill was sent to the employer in response to 
the. employer's letter of June 30, 1978 asking for an item
ized statement covering the $742. The Clinic fastened the 
statement to the employer's letter and returned it to the 
employer and it now shows a receipt date stamp of July 13, 
1978. At the time of the hearing nothing further had been 
done with respect to this bill. 
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WCB CAS NO. 78-1433 APRIL 4, 1979
STANL Y R. KILMINST R, CLAIMANT
Richardson, Murphy & Nelson,
Claimant's Attys.

Cheney & Kelley, Defense Atty.
Request for Review,by Claimant

Reviewed by Board- Members Wilson and McCallister.
Claimant initially sought reviev; by the Board of the

Referee's order which granted claimant 32° for 10% unsched
uled right shoulder disability, awarded claimant's attorney
an attorney's fee equal to 25% of the increased compensation
granted claimant payable out of said compensation as paid
and directed the employer to pay Gresham Medical Center its
bill of $742.20.

The issue of extent of permanent disability is now moot
because claimant's claim has been reopened for payment of
temporary total disability and will eventually have to be
closed again pursuant to ORS 656.268. The remaining issue
is penalties and attorney fees for failure to pay medical
bills.

Claimant's treating physician was Dr. Schilbach who
concluded claimant had bursitis of the right shoulder re
sulting from damp, cold air blowers.

Claimant testified that he has not received any treat
ments since July 1978 but he would lik? illWtS
treatment. The treatment which he received from Dr.-Schil
bach relieved his symptomatology, however. Dr. Schilbach has
refused to continue treating claimant and it is claimant's
opinion that this is because some of Dr. Schilbach's bills
have not been paid.

Dr. Schilbach's clinic, the Gresham Medical Center,
alleges that there is a balance due of $742.20 for services
rendered between March 7 and June 7, 1978. The Referee
found that the bill was sent to the employer in response to-
the. employer' s letter, of June 30, 1978 asking for an item
ized statement covering the $742. The Clinic fastened the
statement to the employer's letter and returned it to the
employer and it now shows a receipt date stamp of July 13,
1978. At the time of the hearing nothing further had been
done with respect to this bill.

#
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Testimony was offered in behalf of the employer which 
indicated that the employer had had a lot of difficulty with 
Dr. Schilbach's clinic not sepaiating various items so that 
the only thing processed would be Workers' Compensation 
charges. 

The Referee's opinion indicated that there was very 
little rapport between the employer and the doctor's office. 
He found that the employer in this' case did not pay any 
attention to the provision of ORS 656.262(1) which relates 
to the processing of claims and indicates that such pro
cessing shall be the responsibility of the employer. He 
found that th@ only reason the employer ~~Yfl tQ. ~9inq 
nothing with the bill subsequent to its receipt on July 13, 
1978 was that th~ employer was "too busy". If the employer 
was having difficulty with Dr~ Schilbach, they had the right 
to contact either the Director of the Workers' Compensation 
Department or .the Medical Director of the Workers' Compen
sation Department. The Referee found-that the employer made 
no effort to do either . 

.. The Referee concluded that the bill of $742.20 should 
be paid immediately by the employer. He further concluded 
that should the employer feel there w~s inadequate informa
tion relating to bills submitted to it in the future it 
could either do like they did in this situation or they 
could call the Medical Director of the Workers' Compensation 
Department. He stated he was not going to levy penalties 
because-he felt the doctor's office was probably as much to 
blame as the employer. He did add that if another bill in 
the same claim was handled in the same way the same results 
might not occur. 

Based on the foregoing, the Refe~ee directed the bill 
for $742.20 be paid immediately. (This was in addition to 
his increasing claimant's compensation for permanent partial 
disability which was not reviewed by the Board.) 

The Board, on de novo review, agrees with the reasoning 
of the Referee, to-wit: both the employer and the doctor, 
ignored the requirements of the Workers' Compensation Law 
and neither gave any adequate excuse therefor. The employer 
could have contacted the Workers' Compensation Department 
but it didn't. It could have analyzed the bill from the 
clinic and paid only the charges related to the compensable 
claim. It could have called in the claimant or talked to him 
on the job and reviewed the matter with him and even soli
cited his help in the mix-up in charges. Finally, there .was 
nothing to prevent the employer from asking for a hearing 
and subpoenaing the doctor's billing clerk or the doctor 
himself. This would, at least, get their attention and 
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Testimony was offered in behalf of the employer which
indicated that the employer had had a lot of difficulty with
Dr, Schilbach's clinic not separating various items so that
the only thing processed would be Workers' Compensation
charges.

The Referee's opinion indicated that there was very
little rapport between the employer and the doctor's office.
He found that the employer in this'- case did not pay any
attention to the provision of ORS 656.262{1) which relates
to the processing of claims and indicates that such pro
cessing shall be the responsibility of the employer. He
found that the only reason the employer gave iis '39in<j
nothing with the bill subsequent to its receipt on July 13,
1978 was that the employer was "too busy". If the employer
was having difficulty with Dr. Schilbach, they had the right
to contact either the Director of the Workers' Compensation
Department or.the Medical Director of the Workers' Compen
sation Department. The Referee found-that the employer made
no effort to do either.

..The Referee concluded that the bill of $742.20 should
be paid immediately by the employer. He further concluded
that should the employer feel there was inadequate informa
tion relating to bills submitted to it in the future it
could either do like they did in this situation or they
could call the Medical Director of the Workers' Compensation
Department. He stated he was not going to levy penalties
because-he felt the doctor's office was probably as much to
blame as the employer. He did add that if another bill in
the same claim was handled in the same way the same results
might not occur.

Based on the foregoing, the Referee directed the bill
for $742.20 be paid immediately. (This was in addition to
his increasing claimant's compensation for permanent partial
disability which was not reviewed by the Board.)

The Board, on de novo review, agrees with the reasoning
of the Referee, to-wit: both the employer and the doctor,
ignored the requirements of the Workers' Compensation Law
and neither gave any adequate excuse therefor. The employer
could have contacted the Workers' Compensation Department
but it didn't. It could have analyzed the bill from the
clinic and paid only the charges related to the compensable
claim. It could have called in the claimant or talked to him
on the job and reviewed the matter with him and even soli
cited his help in the mix-up in charges. Finally, there was
nothing to prevent the employer from asking for a hearing
and subpoenaing the doctor's billing clerk or the doctor
himself. This would, at least, get their attention and
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the provision of ORS 656.283(1) the employer has a 
right to request a hearing. Instead of using any of these 

· alternative methods, the employer chose to do absolutely 
nothing at all, stating "they were too busy". 

On the other hand, the Gresham Medical Center, or Dr. 
Schilbach, individually, could have responded to the request 
from the employer with more adequate information than either 
did. Claimant could have been requested to contact the 
clinic and clarify t:he problem; they might even· have gone so 
far as to admit that their computerized billing system 
sometimes "fouls up", making it difficult to distinguish 
between personal charges which migh~1be covered by group 
insurance and industrial charges which would be payable 
under the Workers' Compensation coverage afforded claimant 
by his employer. 

The Board concl~des that this case indicates poor claim 
management on the part of the employer, however, had the 
employer received better cooperation .from the doctor the 
delay in paying the medical bill might have been avoided. 
Therefore, the Board concludes that the Referee was correct 
in finding no basis for assessing'penalties or awarding 
Jitorngy fggg for ~h~ £ailu~A ~Y €~~ AM,loy~~ t6 pay lhe 
medical bill in the amount of $742.20. 

ORDER 

The order of the Referee, dated October 25,. 1978, is 
affirmed. 

SAIF CLAIM NO. HC 296804 APRIL 4, 1979 

JAMES F. LATTIN, CLAIMANT 
Small & Winter, Claima~t's Attys. 
Peterson, Peterson & Peterson, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Own Motion Determination 

The claimant sustained a low back injury on December 
21, 1970 while employed by Cadet Manufacturing Company whose 
carrier was the State Accident Insurance Fund. Claimant, at 
the time of the injury, was 26 years old and prior to this 
injury he had had intermittent•back pain for several years. 
Back surgery was performed by Dr. Cruickshank in March 1971 
and the claim was closed in October 1971 with ·an award of 
32° for 10% unscheduled low back disability and 20° for par
tial loss of the right foot. 

-682-
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under the provision of ORS 656.283(1) the employer has a
right to request a hearing. Instead of using any of these
alternative methods, the employer chose to do absolutely
nothing at all, stating "they were too busy".

On the other hand, the Gresham Medical Center, or Dr.
Schilbach, individually, could have responded to the request
from the employer with more adequate information than either
did. Claimant could have been requested to contact the
clinic and clarify fhe problem; they might even have gone so
far as to admit that their computerized billing system
sometimes "fouls up", making it difficult to distinguish
between personal charges which mighttbe covered by group
insurance and industrial charges which would be payable
under the Workers* Compensation coverage afforded claimant
by his employer.

The Board concludes that this case indicates poor claim
management on the part of the employer, however, had the
employer received better cooperation from the doctor the
delay in paying the medical bill might have been avoided.
Therefore, the Board concludes that the Referee was correct
in finding no basis for assessing penalties or awarding
attorney fees for the failure by the ewg)leyer te pay the
medical bill in the amount of $742,20.

ORD R
The order of the Referee, dated October 25,, 1978, is

affirmed.

m

SAIF CLAIM NO. HC 296804 APRIL 4, 1979
JAM S F. LATTIN, CLAIMANT
Small & Winter, Claimant’s Attys.
Peterson, Peterson & Peterson, Claimant's Attys.
SAIF, Legal Services, Defense Atty,
Own Motion Determination

The claimant sustained a low back injury on December
21, 1970 while employed by Cadet Manufacturing Company whose
carrier was the State Accident Insurance Fund. Claimant, at
the time of the injury, was 26 years old and prior to this
injury he had had intermittent back pain for several years.
Back surgery was performed by Dr. Cruickshank in March 1971
and the claim was closed in October 1971 with an award of
32° for 10% unscheduled low back disability and 20° for par
tial loss of the right foot.

-682-
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, Claimant requested a hearing and a sti?ulation was 
approved on February 28, 1972 whereby claimant was granted 
an additional 25° for.his unsc~~~uled 'disability and an 
additional 7° for his partial loss of the right foot, for a 
total of 57° !or his unscheduled di~~P~t~ty ~nQ ,7° for 
partial lo~s of his right foot. 

In Febr~ary 1977 claimant was hospitali~ed for.an acute 
flare~up ~f back pain and after a hearing his claim was 
reopened by a Board's Own Motion Order dated.June 28, 1978. 
Claimant's pain was.reasonably relieved by a program of 
exercise and weight loss and has remained fairly asymptomatic. 
On February 9, 1979 claimant was examined by the physi~ians 
at the Orthopaedic Consultants who found claimant 1 s condi
tion to be medically stationary. Claimant was fully and 
gainfully occupied and no further disposition in this regard· 
need be offered him, in their opinion. They rated his 
present disability at 10% more than the prior rating. 

On March 1, 1979, the employer and its carrier re
quested a determination and the Evaluation Committee of the 
Workers' Compensation Department recommended that claimant 
be awarded additional compensation for temporary total 
disability inclusively from February 28, 1977 through Feb
ruary 9, 1979, but no additional compensation for permanent 
partial disability beyond that granted by the Deter� ination 
Order of October 27,· 1971 and the stipulation dated February 
28, 1972. 

The Board concurs in these recommendations. 

· ORDER 

. Claimant is awarded compensation for temporary total 
disability inclusiyely from-February 28, 1977 through 
February 9, 1979. This award of compensation for temporary 
total disability is in addition to any previous award for 
temporary total disa~~!ity granted cl~Jma~t as a result of 
his December'21, 1970 injury. 

Claimant's attorney has previously been awarded a. 
reasonable attorney's fee for securing own motion relief for 
claimant by the own Motion Order of the Board dated June 28, 
1978. 

-683-

o

Claimant requested a hearing and a stipulation was
approved on February 28, 1972 whereby claimant was granted
an additional 25® for'his unscheduled ‘disability and an
additional 7® for his partial loss of the right foot, for a
total of 57° for his unscheduled disal?i],ity 27° £01Tpartial loss of his right foot.

In February 1977 claimant was hospitalized for.an acute
flare-up of back pain and after a hearing his claim was
reopened by a Board's Own Motion Order dated June 28, 1973.
Claimant’s pain was.reasonably relieved by a program of
exercise and weight loss and has remained fairly asymptomatic
On February 9, 1979 claimant was examined by the physicians
at the Orthopaedic Consultants who found claimant's condi
tion to be medically stationary. Claimant was fully and
gainfully occupied and no further disposition in this regard
need be offered him, in their opinion. They rated his
present disability at 10% more than the prior rating.

On March 1, 1979, the employer and its carrier re
quested a determination and the  valuation Committee of the
Workers' Compensation Department recommended that claimant
be awarded additional compensation for temporary total
disability inclusively from February 28, 1977 through Feb
ruary 9, 1979, but no additional compensation for permanent
partial disability beyond that granted by the Determination
Order of October 27, 1971 and the stipulation dated February
28, 1972.

The Board concurs in these recommendations.
ORD R

Claimant is awarded compensation for temporary total
disability inclusively from-February 28, 1977 through
February 9, 1979. This award of compensation for temporary
total disability is in addition to any previous award for
temporary total disability granted claimant as a result of
his December'21, 1970 injury.

Claimant’s attorney has previously been awarded a.
reasonable attorney's fee for securing own motion relief for
claimant by the Own Motion Order of the Board dated June 28,
1978.

© -683-



      
  

    
  

         
         

          
          
            
           
      

          
        
       

         
         
          
          

         
       

           
         

        
          

         
          

  
          
         
          

         
         

         

   

CLAIM NO. DC 276636 

CHARLES MUELLER, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Own Motion Order 

APRIL 4, 1979 

On March 2; 1979 Dr. William -R. Parsons advised the 
Fund that claimant had been admitted to Good Samaritan 
Hospital on February 27, 1979 with a complaint of recurrent 
low back and right leg pain. Claimant noticed the increased 
pain in his lower back and both legs about two to three · 
months prior to the date of the letter and it worsened 
without any particular reinjury. ~~~~~ ypon hiB examination 
of claimant after he was admitted ·to the hospital, Dr. 
Parsons requested that claimant's claim for his industrial 
injury sustained on November 16, 1970 be reopened. 

On.March 15 the Fund authorized Dr. Parsons to proceed 
with the evaluation of claimant's low back problem and 
stated it would appreciate receiving a copy of Dr. Gripe
koven's report (Dr. Parsons had stated-his letter to the 
Fund that he had asked Dr. Gripekoven,·an orthopedist, to 
also review claimant's trouble) and Dr. Parson's recommen
dations. 

On March 26, 1979 the Fund advised the Board that it 
had received this request to reopen claimant's claim and 
because .claimant's aggravation rights had expired it was 
referring the matter to the Board to determine if the med
icals, which the Fund f~rnished to the Board, justified 
reopening the claim. The Fund stated that it would not 
oppose the reopening. 

Based upon the chart notes from Dr. Parsons, the Board 
concludes that claimant's claim for his industrial injury of 
November 16, 1970 should be reopened for the payment of 
compensation, as provided by law, commencing on February 27, 
1979, the date claimant was readmitted to Good Samaritan 
Hospital and until the claim is closed pursuant to ORS 
656.278. 

IT IS SO ORDERED. 
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SAIF CLAIM NO. DC 276636 APRIL 4, 1979
CHARL S MU LL R, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Order

On March 2, 1979 Dr. William'R. Parsons advised the
Fund that claimant had been admitted to Good Samaritan
Hospital on February 27, 1979 with a complaint of recurrent
low back and right leg pain. Claimant noticed the increased
pain in his lower back and both legs about two to three
months prior to the date of the letter and it worsened
without any particular reinjury. UpOn hiS examination
of claimant after he was admitted to the hospital. Dr.
Parsons requested that claimant's claim for his industrial
injury sustained on November 16, 1970 be reopened.

On.March 15 the Fund authorized Dr. Parsons to proceed
with the evaluation of claimant's low back problem and
stated it would appreciate receiving a copy of Dr. Gripe-
koven's report (Dr. Parsons had stated his letter to the
Fund that he had asked Dr. Gripekoven,•an orthopedist, to
also review claimant's trouble) and Dr. Parson's recommen
dations.

On March 26, 1979 the Fund advised the Board that it
had received this request to reopen claimant's claim and
because .claimant's aggravation rights had expired it was
referring the matter to the Board to determine if the med
icals, which the Fund furnished to the Board, justified
reopening the claim. The Fund stated that it would not
oppose the reopening.

Based upon the chart notes from Dr. Parsons, the Board
concludes that claimant's claim for his industrial injury of
November 16, 1970 should be reopened for the payment of
compensation, as provided by law, commencing on February 27,
1979, the date claimant was readmitted to Good Samaritan
Hospital and until the claim is closed pursuant to ORS
656.278.

IT IS SO ORD R D.
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CASE NO. 77-7023-E 

JACKIE MUSSCHE, CLAIMANT 
Dale R. Drak~, Claiman~'s Atty. 
Souther, Spaulding, Kinsey, Williamson & 

Schwabe, Defense Attys. 
Amended Order On Review 

APRIL 4, 1979 

On March 14, 1979 the Board entered its Order on Review 
in the aqove entitled matter. 

On March 22 the Board received from the attorney for 
the employer, Boise Cascade Corporation, a motion to recon
sider its order, contending that the 6utoff date for the 
temporary total disability compensation should have been May 
5, 1977 rather than May 18, 1977. · The motion also stated 
that it was not the contention of the emplciyer, as recited 
i~ the Board's Order on Review on- page three thereof, ·that 
claimant was not entitled to any time loss. 

After reconsidering the entire matter, ·the Board con
cludes that there is justification for amending its Order on 
Roviow: i~ takog noti~o of th~ faot ~hat thig wag an ac
cepted claim and that there was no evidence that the em-
_ployer sought to retroactively deny compensability. How
ever, the cutoff date set forth in the order was correct. 

ORDER 

The Order on Review entered in the above entitled 
matter on March 14, 1977 is amended by deleting therefrom 
the third paragraph on.page 'three thereof .. In all other 
respects said Order on Review is ratified and reaffirmed. 

WCB CASE NO. 78-7912 

WIL~.A OVERBAUGH, CLAIMANT 
Merten & Saltveit, Claimant's Attvs. 
C. Howard Cliff, Defense Atty. 
Own Motion Order · 

-685-

APRIL 4, 1979 

# JACKI MUSSCH , CLAIMANT
Dale R, Drake-, Claimant's Atty.
Souther, Spaulding, Kinsey, Williamson &

Schwabe, Defense Attys.
An\ended Order On Review

WCB CAS NO. 77-7023- APRIL 4, 1979

m

On March 14 , 1979 the Board entered its Order on Reviev;
in the above entitled matter.

On March 22 the Board received from the attorney for
the employer, Boise Cascade Corporation, a motion to recon
sider its order, contending that the cutoff date for the
temporary total disability compensation should have been May
5, 1977 rather than May 18, 1977. The motion also stated
that it was not the contention of the employer, as recited
in the Board's Order on Review on page three thereof, that
claimant was not entitled to any time loss.

After reconsidering the entire matter, the Board con
cludes that there is justification for amending its Order on
Review,' it takes notice of thO' fact that this was an ac
cepted claim and that there was no evidence that the em
ployer sought to retroactively deny compensability. How
ever, the cutoff date set forth in the order was correct.

ORD R
The Order on Review entered in the above entitled

matter on March 14, 1977 is amended by deleting therefrom
the third paragraph on.page three thereof. . In.all other
respects said Order on Review is ratified and reaffirmed.

WCB CAS NO. 78-7912
WILMA OV RBAUGH, CLAIMANT
Merten & Saltveit, Claimant's Attys.
C. Howard Cliff, Defense Atty.
Own Motion Order

APRIL 4, 1979

m
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January 29, 1979 the Board received from claimant, 
by and through her. attorney, a request to exercise its own 
motion_ jurisdiction and reopen clai~~nt's claim·for an 
industrial injury which was sustained on September 9, 1972. 
The claim was closed by a Determination Order dated April 
23, 1973 whereby claimant was awarded 32° for 10% unsched
uled neck and upper back disability.· 

the request ~or own moti9n relief st9t~9 th~t 9l~~m
ant's condition flared up prior to March 7, 1978 and she 
came under the care of Dr. ·steven Thomas. She also has been 

_seen in consultation with Dr. Ray Grewe. She requested she 
be furnished medical care and treatment by Drs. Grewe and 
Thomas but the carrier has refused to pay the bills. In 
support of her request, claimant enclosed reports from Drs .. 
Grewe.~nd Thomas w~ich indicated on April 15, 1978 claimant 
had an on-the-job injury in the itate of Washington which 
had been denied but which had temporarily flared her symp
toms. However, claimant contends,and alleges that the 
doctors verify this contention, that.her claim had been 
aggravated prior to that time and was now back at a level 
that it would have been regardless of the incident in the 
state.of Washington. 

On February 15, 1979 claimant was advised to serve a 
copy of her request for own mo_tion relief. on _the carrier, 
Iridustr1al In~~mniti.~ompany,·which had 10 days after re
ceipt of said copy, with ·the supportive documents, to re
spond, stating its position with -respect to clai~ant's 
request. 

On March 7, 1979 the carrier responded st~ting it would 
oppose the reopening of claimant's claim; it was the posi
tion of the:employer/carrier that the facts in evidence did 

· nQt · rmtrnt(lntiate Glaimdnt ~ B poBi tion tha.t the Boa.rd should 
exercise its own motion jurisdiction to reopen the claim. 

The Board, 4fter fully considering the medical evidence 
offered in support of claimant's request for own motion 
relief and the me~ical evidence offered in support of the 
employer/carrier's opposition thereto, concludes that claim
ant suffered an intervening injury on April 15, 1978 while 
working as a potato picker in the-state of Washington. 
Furthermore, the Board concludes that the medical evidence 
as a whole does not indicate any worsening of claimant's 
original injury. 

Based on the foregoing findings, the 'Board 
that claimant's request that the Board exercise 
motion jurisdiction and reopen her claim for ~n 
injury sustained on September 9, 1972 ~hould be 

IT IS SO ORDERED. -686-

concludes 
its own 
industrial 
denied. 

.. --
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On January 29, 1979 the Board received from claimant,
by and through her. attorney, a request to exercise its own
motion jurisdiction and reopen claimant's claim for an
industrial injury which was sustained on September 9, 1972.
The claim was closed by a Determination Order dated April
23, 1973 whereby claimant was awarded 32® for 10% unsched
uled neck and upper back disability.-

The recjuest for own motipn relief states th^t g^aijr]-
ant’s condition flared up prior to March 7, 1978 and she
came under the care of Dr. Steven Thomas. She also has been
.seen in consultation with Dr. Ray Grewe. She requested she
be furnished medical care and treatment by Drs. Grev/e and
Thomas but the carrier has refused to pay the bills. In
support of her request, claimant enclosed reports from Drs,.
Grewe .and Thomas which indicated on April 15, 1978 claimant
had an on-the-job injury in the state of Washington which
had been denied but which had temporarily flared her symp
toms. However, claimant contends,and alleges that the
doctors verify this contention, that .her claim had been
aggravated,prior to that time and was now back at a level
that it would have been regardless of the incident in the
state of V7ashington.

On February 15, 1979 claimant was advised to serve a
copy of her request for own motion relief on the carrier.
Industrial Indemnity.Companywhich had 20 days after re
ceipt of said copy, with the supportive documents, to re
spond, stating its position with respect to claimant's
request.

On March 7, 1979 the carrier responded stating it would
oppose the reopening of claimant's claim; it was the posi
tion of the- employer/carrier that the facts in evidence did
nst substantiate cla-imant's position that the Board shouldexercise its own motion jurisdiction to reopen the claim.

#

The Board, after fully considering the medical evidence
offered in support of claimant's request for own motion
relief and the medical evidence offered in support of the
employer/carrier's opposition thereto, concludes that claim
ant suffered an intervening injury on April 15, 1978 while
working as a potato picker in the'state of Washington.
Furthermore, the Board concludes that the medical evidence
as a whole does not indicate any worsening of claimant's
original injury.

Based on the foregoing findings, the 'Board concludes
that claimant's request that the Board exerci.se its own
motion jurisdiction and reopen her claim for an industrial
injury sustained on September 9, 1972 should be denied.

IT IS SO ORD R D. -686-



     

   
    

 
     
   

          
        

        
         

        
          

          
       
         
         

        
         

       
        

           
          

           
        

        
            
          

          
     

         
          

         
          

      

          
       

        
          
           
            

CLAIM NO. RC 228129 APRIL 4, 1979 

- AVIS RUSZKOWSKI, CLAIMANT 
Collins, Velure & Heysell, 

Claimant's Attys. 

--

,SAIF, Legal Services, Defense Atty. 
Amended Own Motion Determination 

On October 30, 1978 the Board entered its Own Motion 
Determination in the above entitled matter whereby claimant 
was granted compensation for temporary total disability from 
December 8, 1977 through September 7, 1978, less time worked. 

Subsequently, •a motion was filed by claimant's. attorney 
requesting the Bbard to refer the matter to its Hearings Div
ision ·for the purpose of taking testimony regarding the extent 
of claimant's permanent disability. The State Accident Insur
ance Fund opposed this motion, stating that claimant had al
ready received 90% of the maximum for unscheduled disability 
and that without current medical information to substantiate 
a claim for permanent total disability the Own Motion Deter
mination dated October 30, 1978 should remain undisturbed. 

Claimant's motion was denied by letter addressed to claim
ant's attorney with a copy to the Fund on November 16, 1978. 

On January 22, 1979 claimant, by and through her attorney, 
again requested the Board to refer 'the matter to its Hearings 
Division for the purpose of taking evidence regarding claim
ant's extent of permanent disability. This motion was sup
ported by a medical report from Dr. James E. Dunn, II, dated 
December 22, 1978. On March 13 the Fund responded, stating 
that it still felt that the Board's Own Motion Determination 
dated October 30, 1978 was adequate. 

The Board, after considering the contents of Dr. Dunn's 
letter, concludes that it will not be necessary to refer 
this matter to its Hearings Division; the report from Dr. 
Dunn clearly indicates, in the opinion of the Board, that 
claimant is presently permanently and totally disabled. 

ORDER 

Claimant is to be considered as permanently and totally. 
disabled as of the date of this order. 

Claimant's attorney is awarded as a reasonable attorney's 
fee for his services in obtaining for claimant this increase 
in compensation a sum equal to 25% of said increase, payable 
out of said compensation as paid, not to exceed.the sum of 
$3,000. 
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SAIF CLAIM NO. RC 228129 APRIL 4, 1979

AVIS RUSZKOWSKI, CLAIMANT
Collins, Velure & Heysell,

Claimant's Attys.
^SAIF, Legal Services, Defense Atty.
Amended Own Motion Determination

On October 30, 1978 the Board entered its Own Motion
Determination in the above entitled matter whereby claimant
was granted compensation for temporary total disability from
December 8, 1977 through September 7, 1978, less time worked.

Subsequently, -a motion was filed by claimant's attorney
requesting the B'oard to refer the matter to its Hearings Div
ision for the purpose of taking testimony regarding the extent
of claimant's permanent disability. The State Accident Insur
ance Fund opposed this motion, stating that claimant had al
ready received 90% of the maximum for unscheduled disability
and that without current medical information to substantiate
a claim for permanent total disability the Ov;n Motion Deter
mination dated October 30, 1978 should remain undisturbed.

Claimant's motion was denied by letter addressed to claim
ant's attorney with a copy to the Fund on November 16, 1978.

On January 22, 1979 claimant, by and through her attorney,
again requested the Board to refer the matter to its Hearings
Division for the purpose of taking evidence regarding claim
ant's extent of permanent disability. This motion was sup
ported by a medical report from Dr. James  . Dunn, II, dated
December 22, 1978. On March 13 the Fund responded, stating
that it still felt that the Board's Own Motion Determination
dated October 30, 1978 was adequate.

The Board, after considering the contents of Dr. Dunn's
letter, concludes that it will not be necessary to refer
this matter to its Hearings Division; the report from Dr.
Dunn clearly indicates, in the opinion of the Board, that
claimant is presently permanently and totally disabled.

ORD R
Claimant is to be considered as permanently and totally

disabled as of the date of this order.
Claimant's attorney is awarded as a reasonable attorney's

fee for his services in obtaining for claimant this increase
in compensation a sum equal to 25% of said increase, payable
out of said compensation as paid, not to exceed the sum of
$3,000.

-687-
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CASE NO. 77-5256 

JACK SHEPHARD, CLAIMANT 

APRIL 4, 1979 

John D. Ryan, ·claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant 

Reviewed by Board Members Phillips and Mccallister. 

Claimant seeks review by the Board of the Referee's 
order which approved the denial of the State Accident In
surance Fund of claimant's claim for aggravation of his 
~eptember 10, 1974 injury. · · 

Claimant suffered a compensable injury-to his head, 
neck and back on September 10, 1974. He was examined bv Dr. 
Torres at the Industrial Clinic on the s·ame date; the diag
nosis was back strain (nape, dorsal). The following day 
claimant was seen by Dr. Rieke who prescribed conservative 
treatment. Claimant saw Dr. Rieke again on September 16, 
1974 and was told to return within three daya, however, on 
September 26 Dr. Rieke indicated that claimant had not 
returned for further treatment • 

. 
On Octoper 10, 1974 claimant was examined by Dr. Kiest, 

an orthopedic surgeon, who stated that, by history, claimant: 
had a cervical dorsal lumbar strain, secondary to having a·; 
fall·upon his back. He felt the early treatment had been 
satisfactory and that it was time for claimant to become . 
more active. He said claimant has an excellent physique and 
needs to get in better condition. Dr. Kiest- advised claim
ant to begin··.p;J..eying basketball and to d'iscard the cervicpl. 
brace. He was · told ·•to. ,return in two weeks. On October 28, 
1974 claimant was rele:~~~d_:·_to•-.w9rk. by·or. Kiest. 

. .. ·!. ·. ·. . ~ . . 
.. 

Claimant continued to llave p~obl.erns and on Novernber.-12, 
1974 Dr. Kiest, who had last ·tr.eated claimant ori'::Nqyember 5 
referred him -to Dr. Wilson for evalti'atio·n. _. _ . _ 

... ,, ·.-...:.- •. 

On November 12, 1974 Dr. Wilson found claimant's 
neurological examination was within normal limits without 
any evidence of reflex asymmetry, w.eakness or sensory 
changes. His primary findings at the time of the examination 
were paracervical muscle spasm in the cervical, upper dorsal 
and shouldei regions bilaterally. Dr. Wilson felt that ~as 
secondary to the musculoligamentous cervical strain and ~as 
aggravated by tension. He felt claimant's symptoms were 
genuine and that claimant would very much like to return to 
work if he felt better. He felt claimant needed another 
trial of conservative treatment with physical therapy and 
muscle relaxants. . • . · .. ,··~· .. 

-688-
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APRIL A, 1979

JACK SH PHARD, CLAIMANT
John D. Ryan, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review bv Claimant

WCB CAS NO. 77-5256

Reviewed by Board Members Phillips and McCallister.
Claimant seeks review by the Board of the Referee's

order which approved the denial of the State Accident In
surance Fund of claimant's claim for aggravation of his
September 10, 1974 injury.

Claimant suffered a compensable injury to his head,
neck and back on September 10, 1974. He was examined by Dr.
Torres at the Industrial Clinic on the same date; the diag
nosis was back strain (nape, dorsal). The following day
claimant was seen by Dr. Rieke who prescribed conservative
treatment. Claimant saw Dr. Rieke again on September 16,
1974 and was told to return within three days, however, on
September 26 Dr. Rieke indicated that claimant had not
returned for further treatment.

On October 10 , 1974 claimant v;as examined by Dr. Kiest,
an orthopedic surgeon, who stated that, by history, claimant
had a cervical dorsal lumbar strain, secondary to having a;
fall upon his back. He felt the early treatment had been
satisfactory and that it was time for claimant to become
more active. He said claimant has an excellent physique and
needs to get in better condition. Dr. Kiest- advised claim
ant to begin'-.playing basketball and to discard the cervical,
brace. He was told •to,,return in two weeks. On October 28,
1974 claimant was releas.ed,.‘to- work. by ' Dr. Kiest.

Claimant continued to have problems and on November 12,
1974 Dr. Kiest, who had last treated claimant oh'jNoyember 5
referred him to Dr. Wilson for evaluation.

m

%

On November 12, 1974 Dr. V7ilson found claimant's
neurological examination was within normal limits without
any evidence of reflex asymmetry, w.eakness or sensory
changes. His primary findings at the time of the examination
were paracervical muscle spasm in the cervical, upper dorsal
and shoulder regions bilaterally. Dr. Wilson felt that was
secondary to the musculoligamentous cervical strain and was
aggravated by tension. He felt claimant's symptoms were
genuine and that claimant v/ould very much like to return to
work if he felt better. He felt claimant needed another
trial of conservative treatment with physical therapy and
muscle relaxants.

688- -



        
          
          

        
        
  

            
          
           
         
          

         
          
         
      

           
         

          
        

          
           

           
  
        

          
            

         
          
           
        

            
        

      
            

          
            

         
         
     

         
          

          
          
          

 

Wilson released claimant for·modified work on 
December 29, 1974 and on March 24 stated that claimant's 
condition was stationary. He did not feel that there would 
be·any permanent disability. A Determination Order issued 
on April 14, 1975 granted claimant compensation for tempor
ary total disabili ty--only. 

On April 30, 1975 Dr. Wilson wrote the Fund stating he 
had seen claimant on April 25 because of multiple complaints 
which he felt were related to his September 10, 1974 injury. 
He felt claimant was having a recurrence of his musculoliga
mentous cervical strain which was aggravated by his job to 
some degree and also by his own tensions and frustrations. 
He said he had not done a complete neurological examination 
but only briefly examined claimant and found tenderness of 
his paracervical muscles and upper back muscles. 

On May 12, 1975 claimant was again seen by Dr. Wilson 
who felt claimant should be referred to the Vocational 
Rehabilitation Division and that he ~hould also be seen by 
an orthopedist. He suggested Dr. Reubendale at Bess Kaiser. 

On September 10, 1975 the Fund was advised that claim
ant was under the care of Dr. Courogen of the Permanente 
Clinic. His complaints were leg and back pain and he was 
unable to work. 

On October 7, 1975 Dr. Gripekoven, an orthopedic sur
geon, advised the Fund that he had examined claimant on 
September 23, and was again seen by him on October 7. At 
the time of the last examination claimant was extremely 
hostili and felt he could not return to his previous em
ployment because of the heavy nature of the work and the 
lifting required. Dr. Gripekoven had studied the reports 
from Dr. Wilson and Dr. Kiest and also the x-rays. It was 
his opinion that claimant's condition could be considered 
medically stationary with no specific treatment indicated. 
He felt it would be wise to put the claimant into a lighter, 

less demanding type of occupation and that there was no 
reason why he could not be employed on a .full-time basis in 
a job which did not require heavy lifting, repetitive bend
ing or stooping. If such employment was not readily avail
able, he suggested retraining for claimant. 

On November 21, 1975 the Fund denied responsibility for 
claimant's low back and leg pains stating it had accepted 
his claim for a cervical and dorsal inju~y occurring-;n 
September 10, 1974 but did not believe there was any rela
tionship between that injury and his current low back and 
leg complaints. 
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Dr. VJilson released claimant for modified work on
December 29, 1974 and on March 24 stated that claimant's
condition was stationary. He did not feel that there would
be ‘any permanent disability. A Determination Order issued
on April 14, 1975 granted claimant compensation for tempor
ary total disability-'Only.

On April 30 , 1975 D2:. Wilson wrote the Fund stating he
had seen claimant on April 25 because of multiple complaints
which he felt were related to his September 10, 1974 injury.
He,felt claimant was having a recurrence of his musculoliga-
mentous cervical strain which was aggravated by his job to
some degree and also by his ov/n tensions and frustrations.
He said he had not done a complete neurological examination
but only briefly examined claimant and found tenderness of
his paracervical muscles and upper back muscles.

On May 12, 1975 claimant was again seen by Dr. Wilson
who felt claimant should be referred to the Vocational
Rehabilitation Division and that he should also be seen by
an orthopedist. He suggested Dr. Reubendale at Bess Kaiser.

On September 10, 1975 the Fund was advised that claim--
ant was under the care of Dr. Courogen of the Permanente
Clinic. His complaints v/ere leg and back pain and he was
unable to work.

On October 7, 1975 Dr. Gripekoven, an orthopedic sur
geon, advised the Fund that he had examined claimant on
September 23, and v;as again seen by him on October" 7. J^t
the time of the last examination claimant v;as extremely
hostile' and felt he could not return to his previous em
ployment because of the heavy nature of the work and the
lifting required. Dr. Gripekoven had studied the reports
from Dr. Wilson and Dr. Kiest and also the x-rays. It was
his opinion that claimant's condition could be considered
medically stationary with no specific treatment indicated.
He felt it would be wise to put the claimant into a lighter.

less demanding type of occupation and that there was no
reason why he could not be employed on a full-time basis in
a job which did not require heavy lifting, repetitive bend
ing or stooping. If such employment was not readily avail
able, he suggested retraining for claimant.

On November 21, 1975 the Fund denied responsibility for
claimant's low back and leg pains stating it had accepted
his claim for a cervical and dorsal injury occurring on
September 10, 1974 but did not believe there was any rela
tionship between that injury and his current low back and
leg complaints.
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February 5~ 1976 Dr. Gritzka of the Portland Ortho
pedic Clinic advised the Fund that claimant had been se~n at 
the clinic on.sever~l occasions since December 4, 1975 for 
complaints referrable to an industrial accident of Septem~er 
10, 1974 and _that claimant had stated that his claim had 
been closed and he wished to have it reopened. Dr. Gritzka 
stated claimant had not responded to the course of medical 
therapy which he had offered claimant. On .April 7, 1976 
claimant was given a neucological avaluation by Dr. Silver. 
The examination was normal and Dr. Silver commented that the 
degree of subjective disa~ility se~med greater th~n th~ 
objective findings during his ~xarnination of claimant. He 
a~reed that claimant should- be referred to the Orthopaedic 
Consultants or to the Portland Pain Clinic if 6laimant was 
sufficiently mot~vated. 

Apparently claimant became disenchante~ with the 
medical tr_eatrnent he had been receiving and sought the 
services of Dr. Beeson, a chiropractic physician, on July 
10, 1976. At that time he explained he had.had an on-the
job injury dating someti~e past with.an injury to his 
cervical-thoracic spinal region. He also told Dr. B~eson 
that since the date of the accident there had been an o~set 
of low back pain with extensive ·neuralgia around the abdom
inal wall and into both lower extremeties. Dr. Beeson 
diagnosed primary cervical sublu~ation with attendarit lum
bosucral subluxation and suggested chiropractic adjustment 
treatment. 

The Referee found that Dr. Beesoh's reports did not 
indicate any need' for furt.lwr medical services when con
sidered wit~ the reports from Dr. ·courogen, Dr. Gripekoven, 
and Dr~ Gritzka and Dr. Silver. The Referee concluded that 
there was not sufficient evidence to justify a finding that 
claimant's present condition represented an aggravation 6f 
his injury of September 10, 1974 and that the denial thereof 
by the Fund was proper. 

The Board, on de novo review, concurs in the conclusion 
reached by the Referee. · 

ORDER. 

The order of the Referee, dated August 2, 1978, is af
firmed. 
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On February 5', 1976 Dr. Gritzka of the Portland Ortho
pedic Clinic advised the Fund that claimant had been seen at
the clinic on .several occasions since December 4 , 1975 for
complaints referrable to an industrial accident of September
10, 1974 and that claimant had stated that his claim had
been closed and he wished to have it reopened. Dr. Gritzka
stated claimant had not responded to the course of medical
therapy which he had offered claimant. On .April 7, 1976
claimant was given a neurological .evaluation by Dr. Silver.
The examination v/as normal and Dr. Silver commented that the
degree of subjective disability seemed greater thS
objective findings during his examination of claimant. He
agreed that claimant should be referred to the Orthopaedic
Consultants or to the Portland Pain Clinic if claimant was
sufficiently motivated.

Apparently claimant became disenchanted with the
medical treatment he had been receiving and sought the
services of Dr. Beeson, a chiropractic physician, on July
10, 1976. At that time he explained he had had an on-the-
job injury dating sometime past v:ith an injury to his
cervical-thoracic spinal region. He also told Dr. Beeson
that since the date of the accident there had been an onset
of low back pain with extensive neuralgia around the abdom
inal V7all and into both lower cxtremeties. Dr. Beeson
diagnosed primary cervical subluxation with attendant lum
bosacral subluxation and suggested chiropractic adjustment
treatment.

The Referee found that Dr. Beeson's reports did not
indicate any need for further medical services v;hen con
sidered with the reports from Dr. Courogen, Dr. Gripekoven,
and Dr. Gritzka and Dr. Silver. The Referee concluded that
there was not sufficient evidence to justify a finding that
claimant's present condition represented an aggravation of
his injury of September 10, 1974 and that the denial thereof
by the Fund was proper.

The Board, on de novo review, concurs in the conclusion
reached by the Referee.

ORD R
The order of the Referee, dated August 2, 1978, is af

firmed.
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WCB CASE NO. 78-2226 

LEONARD A. HILKEY, CLAIMl1.NT .,•··1:. 

Douglas B. Gordon, Claimant's Attv. 
SAIF, Legal Services, Defense Att;. 
Request for Review by the SAIF 

APRIL ·5, 1979 

Reviewed by Board Memb~rs Phillips and llcCallister. 

The State Accident Insurance· Fund requests review by 
the Board of the Referee's order which set aside its denial 

,at claimant's aggravation claim and referred the claim to it 
for processing according to ORS 656.268. 

Claimant suffered a compensable injury to his low back 
on September 30, 1974 when a beam which he was attempting to 
roll flipped him on to a pile of beams. Claimant was seen 
by Br. Howard, a chiropractic physician, who continued to 
treat claimant throughout the course of his injury. 

At th~ request of the tund, claimant was examined by 
Dr. Abele who also ·reviewed the reports from Dr. Howard. Dr. 
Abele diagnosed: (1) extensive abdominal and iliac arter
iosclerosis,. (2) chronic lumbosacral sprain, by history, (3) 
extensive degenerative lumbar osteoarthritis, old, (4) 
probable prostatic tumor, although biopsy and report was hot 
obtainable at that time, and (5) severe traumatic pes planus 

I • I . ..,. ' 

osteoarthritis, old. He felt claimant needed no more care 
for his low back· sprain but that he was trying to do very 
heavy work because he knew of nothing else that he could be 
trained to do. Claimant's care had been palliative. Un
doubtedly if claimant keeps doing heavy work he will soon 
have another .. sprain .... HE• rated his impairment on February 
18, 1976, as moderate and, as due· to the injury, mild. 

Claimant ~as later seen by Dr. Fax (in regard to_a 
claim for Social Security disability benefits) who felt that 
claimant had two severe disabilities: (1) nerve dysfunction 
in the lm•.:ier right extremity, probably secondary to a 
pinched nerve in his back, and (2) marked fixed deformities 
of both feet with extensive osteoarthritic changes through
out'the tarsal joints of both feet. He felt that the latter 
would hinder claimant's attempt to do any work which requirec 
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L ONARD A. HILK Y, CLAIM7iNT
Douglas B. Gordon, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by the SAIF

Reviewed by Board Members Phillips and NcCallister.
The State Accident Insurance' Fund requests review by

the Board of the Referee's order which set aside its denial
of claimant's aggravation claim and referred the claim to it
for processing according to ORS 656.268.

Claimant suffered a compensable injury to his low back
on September 30, 1974 when a beam which he was attempting to
roll flipped him on to a pile of beams. Claimant was seen
by Dr. I-Iov7ard, a chiropractic physician, who continued to
treat claimant throughout the course of his injury.

At the request of the Fund, claimant was examined by
Dr. Abele vdio also ’reviev/ed the reports from Dr. How’ard. Dr.
Abele diagnosed: (1) extensive abdominal and iliac arter
iosclerosis ,.( 2 ) chronic lumbosacral sprain, by history, (3)
extensive degenerative lumbar osteoartliritis, old, (4)
probable prostatic tumor, although biopsy and report w^as not
obtainable at that time, and (5) severe traumatic pes planus
osteoarthritis, old. He felt claimant needed no more care
for his low back'sprain but that he was trying to do very
heavy work because he knev; of nothing else that he could be
trained to do. Claimant's care had been palliative. Un
doubtedly if claimant keeps doing heavy v;ork he will soon
have anotheiv sprain. ..,He rated his impairment on February
18, 1976, as moderate and, as due- to the injury, mild.
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t6 stand on his feet. ~e felt claimant would have to 
work at a fairly sedentary job with a minimum amount of 

WAlking, Et~nding or � limbing up a~~ .d~w~ lh~&~t§. Claim
ant's back problem would preclude him from doing any heavy 
lifting or constant bending or stooping in the near future. 
At claimant's age it would be necessary to expend a great 
amount of ti.me retraining clairnant to the point where he 
would be able to return to some type of gainful employment. 

On April 19, 1976 claimant's claim had been closed by 
a Determination Order which·awarded claimant compensation 
equal to 32° for 10% unscheduled low back disability. 

I 

On April 17, 1978 Dr. Fax wrote to claimant's attor-
ney stating that he had examtned claimant that day at his 
request and had compared hisiteport with his report of Oct
ober 7, 1976 and also Dr. Abele's repor~ of February 18, 
1976. To enable him to have some basis for determining 
whether claimant's problems have deteriorated since the 
claim closure it was necessary for·or. Fax to examine Dr. 
Abele·' s report which indicated at ·that time that claimant 
was still working. Dr. Fax'.s examination of claimant on 
April 17, 1978 indicated very little evidence of any func
tional overlay and claimant appeared to be very cooperative. 
Claimant told Dr. Fax that he had'almost constant pain in his 
low back wh :i.ch hurt \\'hen he :-.,tooc1 in any pas i tion for a pro
longed period of time. He was reguir2d to get up three or 
fou~ times during the night with back pain and he aJ.so has 
to take naps during the day to make up for this loss of 
sleep. 

Claima11t· has not worked since nay 1976 and states that 
he finds himself stumbling more frequently riow than before. 
~lthough claimant does have rather severe problems with 
both feet and ankles he states that 'the stumbling and the 
uneven gait seem to be the worst when his back nain becomes 
~orse. He complain~d of pain along the medial ~spect of 
both thighs and says he has 1diffic~lty walking; sometimes 
he has num~ne§§-~n~ tingling in bcith legs which fllHO go@g 
up into his shoulders. Dr. Fax stated the objective find
ings which had beEm increased since claimant's examination 
~v. Dr. Abele were the obvious nerve dvsfunttion which, be
:ause. it is a logical reflex~ is a very objective and re
?roducible finding. He felt· that this was· connected to an 
injury to his disc at the time of the industrial injury. 
[nsofar as subjective findings were concerned, he found 
that claimant's symptoms of pain and. ataxia were much more 
;evere than those described to Dr. Abele in February 1976. 
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hi'm to stand on his feet. He felt claimant v;ould have to
work at a fairly sedentary job v/ith a minimum amount of
walking, stanfling or olimbing up and .dowri ladders. Claim-
ant's back problem would preclude him from doing any heavy
lifting or constant bending or stooping in the near future.
At claimant's age it would be necessary to expend a great
amount of time retraining clamant to the point v;here he
would be able to return to some type of gainful employment.

On April 19, 1976 claimant's claim had been closed by
a Determination Order which awarded claimant co ipensation
equal to 32° for 10% unscheduled low back disability.

On April 17 , 197 8 Dr. Fax v;rote to claimant's attor
ney stating that he had examined claimant that day at his
request and had compared his ; report with his report of Oct
ober 7 , 1976 and also Dr. 7\bele's report of February 18,
1976. To enable him to have some basis for determining
vdiether claimant's problems have deteriorated since the
claim closure it was necessary for’Dr. Fax to examine Dr.
Abelo's report which indicated at that time that claimant
was still v.’orking. Dr. Fax's examination of claimant on
April 17, 1978 indicated very little evidence of any func
tional overlay and claimant'appeared to be very cooperative.
Claimant told Dr. Fax that he had almost constant pain in his
low back wh.i.ch hurt when he stood in any position for a pro
longed period of time. He v;as required to get up three or
four times during the night with back pain and he a].so has
to take naps during the day to make up for this loss of
sleep.

Claimant'has not worked, since Hay 1976 and states that
he finds himself stumbling more frequently now than before.
Although claimant does have rather severe problems with
both feet and ankles he states that the stumbling and the
uneven gait seem to be the worst wrien his back pain becomes
worse. He complained of pain along the medial aspect of
ooth thighs and says he has ’ difficulty walking; sometimes
rie has numbnesg tingling In both Icgs which also goesup into his shoulders. Dr. Fax stated the objective find
ings which had been increased since claimant's examination
Dv Dr. Abele v;ere the obvious nerve dysfunction which, be
cause, it is a logical reflex-, is a very objective and re
producible finding. He felt'that this was' connected to an
injury to his disc at the time of the industrial injury.
Insofar as subjective findings viere concerned, he found
that claimant's symptoms of pain and, ataxia were much more
severe than those described to Dr. Abele in February 1976.

i
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On May 16, 1978 the Fund denied claimant's request to 
reopen his claim for aggJ::-avat~9n, st-:ting that claimant's 

-present problem was due to a ~r~-existing condition not 
an aggravati~n of his September 30, 1974 injury. 

The Referee found that claimant was 54 years old, has 
an eighth grade education and hai done hard manual labor 
most of his life. ·claimant has not worked since his- injury 
despite the fact that he never appealed the Determination 
Order. Ile did take a medical leave until June i, however, 
thia was apparcntli done to obt~in ~ piotit-~h~tins ri~n. 
with the company. Claimant applied f6r, and eventually re
ceived, social security disability benefits. 

The Referee.found that claimant has had bad feet 1br many 
years and suffers considerably as a result thereof. He also 
found that claimant .. has had a bc1d bac;k for ·sonw time and, 
based u~on Dr. Fax's reports, that claimant 1 s back has wor
sened since the claim wa_s closed in 1974. 

1rhe Fund requested tho.t clai.rnant be re-examined by Dr. 
Abele and claimant objected. The Referee refused to grant 
the request, stating that although such an examination might 
be of some benefit, the crutial point appeared to be the· 
ankle jerk that dido~ did not exist at the time Dr. Abele 
originally examined claimant .. Dr. Abele, in his letter to 
claimant's attorney, stated he did not have any records of 
whether or ncit he had made such an examination but he assumed 
that he must have and that-it was normal. Dr. Fax apparently 
made the same ar~sum-ption and, havinq found a definite loss 
of reflex in the leg at the time of his last. examination, 
concluded that there had been a cihange in claimant's back 
problems. 

The Referee found tha~ claimant was medically station
ary but he was not satisfied with the medical evaluation of 
claimant; he did not feel it was complete, therefore, he 
referred the claim·to the Fuhd for proper processing ~nd 
closure pursuant to ORS 656.2GB. 

The Referee concluded ~here was no basis for the denial 
by the Fund and it should be set aside; however, he found no 
reason to grant claimant compensation for temporary total 
disability inasmuch as claimant had made no attempt to work' 
since he quit his job after his industrial injury. He found 
no medical testimony that would indicate that claimant was 
temporarily totally disabled.· 

The Board, on de nova review, concurs with the find
ings and conclusions of the Referee insofar as.they relate 
to the compensability of claimant's claim, however, the 
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On May 16, 1978 the Fund denied claimant's request to
reopen his claim for aggravation, stati.ng that claimant's
present problem was due to a pre-existing condition not
an aggravation of his September 30, 1974 injury.

The Referee found that claimant was 54 years old, has
an eighth grade education and has done hard manual labor
most of his life. 'Claimant has not v/orked since his- injury
despite the fact that he never appealed the Determination
Order. He did take a medical leave until June 1, however,
this was apparently done to obtain s ptofit-ghssing plan.
with the company. Claimant applied for, and eventually re
ceived, social security disability benefits.

The Referee.found that claimant has had bad feet for many
years and suffers considerably as a result thereof. He also
found that claimant has had a bad back for 'some time and,
based upon Dr. Fax's reports, that claimant's back has wor
sened since the claim was closed in 1974.

The Fund requested that claimant be re-examined by Dr.
Abele and claimant objected. The Referee refused to grant
the request, stating that although such an examination might
be of some benefit, the crucial point appeared to be the'
ankle jerk that did or did not exist at the time Dr. Abele
originally examined claimant-. Di:. Abele, in his letter to
claimant's attorney, stated he did not have any records of
v.hether or not he had made such an examiiiation but he assumed
that he must have and that-it v;as normal. Dr. Fax apparently
made the same assumption and, having found a definite loss
of reflex in the leg at the time of his last, examination,
concTuded that there had been a change in claimant's back
problems.

The Referee found that claimant was medically station
ary but he was not satisfied with the medical evaluation of
claimant; he did not feel it v;as complete, therefore, he
referred the claim to the Fund for proper processing and
closure pursuant to ORS 656.268.

The Referee concluded 'there was no basis for the denial
by the Fund and it should be set aside; hov.'ever, he found no
reason to grant claimant compensation for temporary total
disability inasmuch as claimant had made no attempt to v/ork'
since he quit his job after his industrial injury. He found
no medical testimony that would indicate that claimant was
temporarily totally disabled.

The Board, on de novo review, concurs with the find
ings and conclusions of the Referee insofar as,they relate
to the compensability of claimant's claim, however, the
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finds that c lairnzrn t is en tit l ec1 to compensation for 
temporary total disability from April 17, 1978, the date 
Dr. Fax found that claimant's condition had worsened, and 
until July 29, 1978, the date that Dr. Fax found claimant 
to be rnedicaJly statibnary. 

The Board finds no evidence thut claimant was paid com
pe11 sat.ion within 14 days after medical Vf~r if :i.cc, tion, of c 121 i m
ant' s inabi.Li.ty to ·"'1ork \·.'as rec€',.1 1/Cc:r1 by the Fund. Claimant 
is entitled to compensation fo.r. t0,rnporary to ta.l disabiJ.i ty 
from April 17, 1978, the cl.atE: of Dr. Fax 1 s n,,)_)ort, to July 
29, 1978, when he was found to be medicaJ.ly stationary. In 
addition, claimant is entitled to a penalty of 25% of the 
compensation due him from T,r,ri 1 17 1 19 7 B to !'lay 1 G, 19 7 8, 
the date the Fund deniecl the cJ_aim. Claimant's attorney is 
also entitled to a reasonable attorney 1 s fee payabJe by the 
Fund. 

ORDER 

The order of the Referee, dated Septerr~er 28, 1978, J.s 

modified to the extent that there is added ther~t9 the tol
lowin9: 

"Claimant is i:::ntitl12d to compensation for tempor
ary total dJ.sabili from April 17, 1978, th? da~e 
claimant's inability to work \•?ds rnedicaJly verified 
by Dr. Fax, to July 29, 1978, the r:late Dr.· Fa:z 
found claimant to be medically st~tionary; and to 
additional compensation e~uaJ to 25% of the compen
sation for te1n9orary total 6-isabiJi ty due clo.irnant 
from.April 17, 1978 to May 16, 1978, the date of 
the Fund's denial, as a penct.l ty for unreasonable 
delay in the paymr:::n t of cornpensa tio1:i-." 

Cla.in1c-1nl-_ 1 s ;::ittornPy .is a\·1ardec1 as 2 reason;:iblr='. attornev's 
fee for his services at Coard review a sum equal to 25% of 
the cornpensa tion for· tc-crn;;orary to ta 1 J isabi li ty awarded cla irn
ant by this order, payable out of said compensation as paid, 
to a maximum of $750. 

WCB CASE NO. 77-5003 

JOHN WILCHER, CLAIMANT 
Myrick, Coulter, Seagraves, Nealy & 

Myrick, Claimant's Attys. 
Jaqua & Wheatley, Defense Attys. 
Request for Review by Employer 
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Board finds that claimant is oititlecl to compensation for 
temporary total disability from April 17, 1978, the date
Dr, Fax found that claimant’s condition had worsened, and
uiitil July 29, 1978 , the date that Dr Fax found claimant
to be medically stationary 

The Board, finds no evidence that clciimajit was paid com
pensation vrithin 14 days after medical verification »of claim
ant’s inability to v/ork was received by the Fund Claimant
is entitled to compensation for temporary total disability
from April 17, 1978, the date of Dr Fax's report, to July
29, 1978, when he v;as found to be medicaJ ly stationary In
addition,A claimant is entitled to a penalty of 25% of the
compensation due him from April 17, 1978 to May 16, 1978, 
the date the Fund denied the claim Claimant's attorney is
also entitled to a reasonable attorney's fee payable by the
Fund 

ORDER

The order of the Referee, dated September 28, 1978, is
modified to the extent that there is added theretp
lowing:
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Claimant's attorney is aw^irded as a reasonable attorney ‘ s
for his services at Board reviev/ a sum equal to 25% of 
compens^Ition for' temporary total disability awarded claim-
by this order, payable out of said compensation as paid 

to a m aximum of $750 

WCB CASE NO 77-5003 APRIL 1979
JOHN WILCHER, CLAIMANT
Myrick, Coulter, Seagraves, Nealy

Myrick, Claimant's Attys ■
Jagua & Wheatley, Defense Attys 
Request for Review by Employer m
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by Board Members Wilson and Mccallister • 
.,. ... 

The emplorer seeks review by the Boa~d 9~ th~ Qt~e. ot 
the Referee which found claimant to be permanently and 
totally disabled as of April 18, 1978-, the date of the 
hearing. 

Claimant suffered a compensable injury to his low back, 
neck, shoulders and head on -June 25, 1970. He was working 
on. a sewer/exc~vation job when a cave-in occurred. The 
injuris were diagnosed as multiple rib fractures,, a fracture 
of the left clavicle a cervical· strain, and a low back 
strain. Claimant has had both conservative treatment and 
surgery. 

Claimant's claim was first closed by a Determination 
Order dated May 19, 1971 whereby. he was granted 32° for 
unscheduled chest disability plus 32° for permanent loss of 

·wage ~arning capacity; the claim was reopened and closed 
again by a Determination Order dated October 3, 1973 which 
awarded claimant an additional 32° for 10% unscheduled low 
back, shoulder and neck and head disability. · 

A Settlement Stipulation and Order was approved on 
Barch 7, 1974 which awarded claimant an additional 64° for· 
the unscheduled low back, shoulder, neck and head disabil
ity. As a result of the two Determination Orders and the 
Stipulation Settlement and Order claimant has received 160° 
for ·50% of the maximum allowable for unscheduled di~ability. 

v· . 

The claim was subsequently reopened and closed by a 
Determina.tion Order dated June 28, 1977 which awardGd 
claimant additional compensation for temporary total dis~ 
ability but.made no increase in the compensation for per-

·manent partial disability over and.above the awards pre
viously made. 

Dr; Campagna, who examined claimant on August 27, 1973, 
was of the opinion that his n~uroiogic disability was mini
mal. On May 22, 1975 Dr. Corson expressed his opinion that 
at that time claimant was totally disabled. 

The Orthopaedic Consul~ants examined claimant on July 
25, 1975 and felt that claimant's physical condition pre
vented him from returning to his prior occupation but that 
he could return to light type work. They rated claimant's 
impairment of the neck, left shoulder and low back as mod
erate. Dr. Corson concurred with the exception that he 
believed that claimant could not return ev~n to liaht work. 
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The employer seeks reviev; by the Board of
the Referee which found claimant to be permanently and
totally disabled as of April 18, 1978, the date of the
hearing.

Claimant suffered a compensable injury to his lov; back,
neck, shoulders and head on June 25, 1970. He was working
on, a sewer/excavation job when a cave-in occurred. The
injuris were diagnosed as multiple rib fractures,, a fracture
of the left clavicle a cervical strain, and a low back
strain. Claimant has had both conservative treatment and
surgery.

Claimant's claim was first closed by a Determination
Order dated May 19, 1971 whereby- he was granted 32° for
unscheduled chest disability plus 32° for permanent loss of
wage earning capacity; the claim was reopened and closed
again by a Determination Order dated October 3 , 197 3 V7hich
awarded claimant an additional 32° for 10% unscheduled low
back, shoulder and neck cind head disability.

A Settlement Stipulation and Order was approved on
March 7, 1974 which awarded claimant an additional 64° for-
the unscheduled low back, shoulder, neck and head disabil
ity. As a result of the two Determination Orders and the
Stipulation Settlement and Order claimant has received 160°
for -50% of the maximum allowable for unscheduled disability.

The claim was subsequently reopened and closed by a
Determination Order dated June 28, 1977 which awarded
claimant additional compensation for temporary total dis
ability but.made no increase in the compensation for per
manent partial disability over and' above the av;ards pre
viously made.

Reviewed by Board Members Wilson and McCallister.

Dr. Campagna, who examined claimant on August 27, 1973,
was of the opinion that his neurologic disability v;as mini
mal. On May 22, 1975 Dr. Corson expressed his opinion that
at that time claimant was totally disabled.

The Orthopaedic Consultants examined cTaimant on July
25, 1975 and felt that claimant's physical condition pre
vented him from returning to his prior occupation but that
he could return to light type work. They rated claimant's
impairment of the neck, left shoulder and low back as mod
erate. Dr. Corson concurred with the exception that he
believed that claimant could not return even to liaht work.
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Referee found that claimant's physical condition 
limits his a~ility to perform activities which require.heavy 
lifting, repetitive bending, stooping or prolonged sitting 
and driving. Prior to his industrial injury claimant had no 
limitations on his job or other activities. Claimant was 
very active before his injury and.now he is not. He is able 
to perform yard work on a limited Lasis and on a good day he 
is able to walk one or. two miles, however, his physical en
durance at any task does not exceed one-and-a-half to two 
hours. When he is syrnptomatic·he .~ust have bedrest to 
obtain relief. · 1.f · 

The Referee found that numerous vocational rehabilita
tion contacts have been made by claimant without any appar-
ent success. A vocat~onal rehab~lilalion counselor fell 
that as of July 2, -1973 ciaimant's prognosis for returning 
to employm·ent was poor. On August 28, 1973 vocational 
rehabilitation tra~ning, excipt for an on-the-job program 
for night watchman work, was not available or necessary. 
Working as a night watchman was ~elieved to be within 
claim~nt's physical capabilities. 

Claimant has not worked since his industrial injury in 
June 1970 nor has he looked for work. He claims he has not 
sought employment becau~e he felt his physical condition 
prevented him from returning to regular work on a full-time 
basis; he was al~o •uiable't6 deter~ine.what type of work he 
mi~ht obtain if he did look.· Claimant is 58 years old, he 
has a seventh grade education and his work background is 
basically work which requires heavy phfsical manual labor. 

The Referee found claimant to be credible and, based 
upon the evidence presented• at the hearing, concluded that 
claimant was permanently and totally disabled. The evidence 
established, in the opinion of the Referee, that claimant 
had multiple injuries atid resulting physical impairment. 
Claimant's physical condition arid the resulting impairment, 
by and of· its elf, would not just;ify a finding of permanent 

total disability. But after also taking into consideration 
claimant's age, education, prior training, experience and 
inability to be retrained vocationally, the Referee con
cluded claim.ant did not pave any job skills which he could 
offer to the public on a reliable, regular and continuing 
basis. 
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The Referee found that claimant's physical condition
limits his ability to perform activities which require heavy
lifting, repetitive bending, stooping or prolonged sitting
and driving. Prior to his industrial injury claimant had no
limitations on his job or other activities. Claimant was
very active before his injury and now he is not. He is able
to perform yard work on a limited basis and on a good day he
is able to walk one or. two miles, however, his physical en
durance at any task does not exceed one-and-a-half to two
hours. V7hen he is symptomatic he .must have bedrest to
obtain relief. ■ ■

The Referee found that numerous vocational rehabilita
tion contacts have been made by claimant without any appar
ent success, A vocational rehatilitation counselor telt
that as of July 2, 1973 claimant's prognosis for returning
to employment was poor. On August 28, 1973 vocational
rehabilitation training, except for an on-the-job program
for night watchman work, was not available or necessary.
Working as a night watchman was believed to be within
claimant's physical capabilities.

Claimant has not worked since his industrial injury in
June 1970 nor has he looked for work. He claims he has not
sought employment because he felt his physical condition
prevented him from returning to regular work on a full-time
basis; he was also unable'to determine. v;hat type of work he
might obtain if he did look.' Claimant is 58 years old, he
has a seventh grade education and his work background is
basically work which requires heavy physical manual labor.

The Referee found claimant to be credible and, based
upon the evidence presented' at the hearing, concluded that
claimant was permanently and totally disabled The evidence
established, in the opinion of the Referee, that claimant
had multiple injuries and resulting physical impairment 
Claimant's physical condition and the resulting impairment,
by and of- itself, would not justify a finding of permanent

total disability But after also taking into consideration
claimant's age, education, prior training, experience and
inability to be retrained vocationally, the Referee con
cluded claimant did not have any job skills which he could
offer to the public on a reliable, regular and continuing
basis 

m

m
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The Referee concluded that claimant was permanently and 
totally disabled under· the ''oq~t,;:lot" doctrine a_nd was of the 
opinion that claimant's motivafi~n or lack thereof, as · 
evidenced by his failure to make any attempts to seek work 
w~H ,c~li5tiG in thiB caBei He found no evid~nc@ of malin• 
gering. 

The Board, after de novo review, finds that motivation 
is a factor that must be considered and the evidence indi
cates that claimant lacked motivatibn to return to work. 
Claimant had been ~dvi~ed that he w~s physically capable of 
doing light work, e.g., employment as a night watchman, and 
although there is no question that claimant's industrial 
injury has caused him a substantial loss of his wage earning 
capacity, the Board believes that he has been adequately 
compensated therefor by the previous awards which total 160° 
or 50% of the maximum allowable •by statute for unscheauled 

.disability. 

The Board feels·that vocational rehabilitation could 
have. helped claimant had any bona fide attempts to retrain 
claimant been made, howevei, the evidence indicates that for 
nine years very liftle was done by any of the a9~nc~~§ whi~b 
were qualified to help an injured workei either through 
retriining or job placement and it is now too late to expect 
that claimant would receive -any substantial benefit there
from. · 

ORDER 

The order of the Referee, dated May 19, 1978, is re
versed. 

The Determination Order, dated June 28, 1977, is re
instated. 

WCB CASE NO. 78-3544 

KRAIG R. BARTEL, CLAIMANT 
Alan H. Tuhy, Claimant's Attys. 
SAIF, L~gal Services, Defense Atty. 
Request for Review by Claimant 
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The Referee concluded that claimant was permanently and
totally disabled under'the "odd-lot" doctrine and was of the
opinion that claimant's motivation or lack thereof, as
evidenced by his failure to make any attempits to seek work
was realistic in this case. He found no evidence of nialin"gering.

The Board, after de novo review, finds that motivation
is a factor that must be considered and the evidence indi
cates that claimant lacked miotivation to return to work.
Claimant had been advised that he was physically capable of
doing light v;ork, e.g., employment as a night watchman, and
although there is no question that claimant's industrial
injury has caused him a substantial loss of his wage earning
capacity, the Board believes that he has been adequately
compensated therefor by the previous av/ards which total 160°
or 50% of the maximum allowable by statute for unscheduled
disability.

The Board feels’that vocational rehabilitation could
have.helped claimant had any bona fide attempts to retrain
claimant been made, hov/ever, the evidence indicates that for
nine years very little was done by any of the agenciq^
were qualified to help an injured worker either through
retraining or job placement and it is nov; too late to expect
that claimant would receive -any substantial benefit there
from.

ORD R
The order of the Referee, dated May 19, 1978, is re

versed.
The Determination Order, dated June 2

instated.
1977, is re-

WCB CAS NO. 78-3544
KRAIG R BARTEL, CLAIMANT
Alan H Tuhy, Claimant's Attys 
SAIF, Legal Services, Defense Atty,
Request for Review by Claimant

APRIL 6, 1979

m
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by Board Members PhilJ.ips and McCaJ.lister. 

Claimant seeks Board revj_ew of the Referee's order 
which affirmed the March 8, 1978 Deten11ination Order whereby 
he was qranted compensation equal to 16° for 5% unscheduled 
lgw baGt diBability, 

Th,:~ Boc1rd, after c1e nova review, a.ff inns and adopts the 
Opinion and Order of the Referee, a copy of 0hich is attached 
hereto and, by this reference, is made a part hereof. 

ORDER 

The order of the Referee, dated September 1, 1978, is 
affirmed. 

WCB CASE NO. 77-7493 

LAWRENCE BURNETT, CLAIMANT 
Ackerman & Dewenter, Claimant's 2H:tvs. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant 

APRIL 6, 1979 

A 

Reviewed bv Board Members Wilson and McCallister. 

Claimant seeks Doard review of the Refer~e's order 
which uffirmed the Fund I s denial of his cJ.aim for .an acr
gravation of an industrial injury sustained on December l; 
1971. 

The Board, after de nova review, affirms and adopts 
the Ooinion and Order of the Refere~, a copy of which is 

~ . 
attached hereto and, by this reference, is made a part hereof. 

ORDER 

The order of the Referee, dated October 19, 1978, 1s 
affirmed. 
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Claimant seeks Board review of the Referee's order
v/hich affirmed the March 8, 1978 Determination Order v;hereby
he was granted compensation equal to 16° for 5% unscheduled
lew bach disability!

The Board, after de novo review, affirms and adopts the
Opinion and Order of the Referee, a copy of which is attached
hereto and, by this reference, is made a part hereof.

ORD R
The order o_f the Referee, dated September 1, 1978, is

affirmed. . ' • -

Reviewed by Board Members Phillips and McCallister.

WCB CAS NO. 77-7493 APRIL 6, 1979
LAWR NC BURN TT, CLAIMANT
Ackerman Dev/enter, Claimant's Att^^s.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Wilson and McCallister.
Claimant seeks Board review of the Referee's order

v;hich affirmed the Fund's denial, of his claim for .an ag
gravation of an industrial injury sustained on December 1,
1971.

The Board, after de novo review, affirms and adopts
the Opinion and Order of the_Referee, a copy of which is
attached hereto and, by this reference, is made a part hereof

ORD R
The order of the Referee, dated October 19, 1978, is

affirmed.

-698-
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WCB CASE NO. 78-1334 
WCB CASE NO. 78-1335 
WCB CASE NO. 78Ll336 

T'lILLIS CROSBY, CLAIMANT 
Duane C. Brock, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Roger Warren, Insurer's Atty. 
Request for Review by the SAIF 

APRIL 6, 1979 

Reviewed by Board Members Phillips and Mccallister. 

The State Accident Insurance Fund seeks Board revi·ew of 
the Referee's order which remanded claimant's claim for an 
aggravation to it for acceptance and payment of compensation 
lo·whlch he 1s en~llled. Wt~ Case Noi .. ,a-l~~~ and ,a-l~~~ 
were dismissed. 

The Board, after de novo review, affirms and adopts the 
Opinion and Order of the Refere~, a copy of which is attached 
hereto and, 12Y this rg:ference, is n:iad~ c;t.Pi:1-rt hereof. 

ORDER . 

The order of -the Referee, dated August 28, 1978, is af-
firmed. 

Claima11.t 1 s attorn<:!Y is hereby granted a reasonable attor
ney's fee for his services in connection with this Board review 
in the amount of $250, payable by the Fund. 

WCB CASE NO. 77-7844 

EDWARD R. MORGAN, CLAU'lANT 
Welch, Bruun, Green & Caruso, 

Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Order 

, 

APRIL 6, 1979 

On November 28, 1978 the Board issued its Order on Re
v~ew in the a~ove entitled matter ~£firming and aaopting, with 
minor corrections, the Referee's order dated March 31, 1978. 
The Referee's order had affirmed the Determination Order of 
December 29, 1977 which granted claimarit no compensation for 
permanent partial disability . 

-6~9-

m

WCB CAS NO. 78-1334
WCB CAS NO. 78-1335
WCB CAS NO. 78^1336

WILLIS CROSBY, CLAIMANT
Duane C. Brock, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Roger Warren, Insurer's Atty.
Request for Reviev; by the SAIF

APRIL 6, 1979

Reviewed by Board Members Phillips and McCallister.
The State Accident Insurance Fund seeks Board review of

the Referee's order which remanded claimant's claim for an
aggravation to it for acceptance and payment of compensation
to'which he is entitled. Wc!!!B dase hos. .7S-1515 and 76-1115
were dismissed.

The Board, after de novo review, affirms and adopts the
Opinion and Order of the Referee, a copy of which is attached
hereto and, by this reference, is made a part hereof.

ORD R

firmed.
The order of -the Referee, dated August 28 , 1978 , is af-

Claimant's attorney is hereby granted a reasonable attor
ney's fee for his services in connection v/ith this Board review
in the amount of $250, payable by the Fund.

WCB CAS NO. 77-7844
EDWARD R MORGAN, CLAIMANT
Welch, Bruun, Green & Caruso,

Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Order

APRIL 6, 1979

On November 28, 1978 the Board issued its Order on Re
view in the above entitled matter 'affirming and adopting, with
minor corrections, the Referee's order dated March 31, 1978.
The Referee's order had affirmed the Determination Order of
December 29, 1977 which granted claimant no compensation for
permanent partial disability.

-699-
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December 12, 1978 the Board received a petition from 
claimant requesting reconsideration of the Board's order, how-
ever, nothing was offered in support of this petition. It -
merely requested reconsideration and asked the Board to abate 
the order until the Board had ample opportunity to reconsider. 

On December 20, 1978 the Bo3rd entered its order granting 
the motion to reconsider and abated its Order on Review, dated 
November 28, 1978, until su6h time as the Board could give 
complete reconsidefation. 

On March 20, 1979, after the Board had heard nothing 
further in support of claimant's petition, it advised claim
ant's attorney that unless the Board was furnished with sup
portive documentation upon which to base.a reconsideration it 
would reinstate its Order on Review. 

· On March 29, 1979 the Board received a letter from 
claimant's attorney, stating that claimant would rely essen
tially on his brief which had been filed prior to the Board's 
review and it set forth certain findings made by the Referee 
and also certain conclusions which the claimant's counsel 
reached based on those findings; however, there was nothing 
contained in this letter which was not previously available 
to the Board when it reviewed de riovo the case at the reouest 
of claimant and reached its decision that the Referee's order 
Wu5 _ Gorn~Gt in·, affirming. the Determination Order, 

The Board concludes that the petition by claimant to 
reconsider its Order on Review dated November 28, 1978 should 
be denied and that said order should be reinstated in its 
entirety with appeal rights therefrom to commence as of the 
date of this order. 

IT IS SO ORDERED. 

WCB CASE NO. 77-7768 

LAUREEN D. SKEEL·, CLAP1ANT 
Van Vactor, Kolb & .Francis, Claimant's 
A. Thomas Cavanaugh, Isurer's Atty.; 
William M. Holmes, Defense Atty. 
Request for Review by Claimant 
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APRIL 6, 1979 

Attys. 

On December 12, 1978 the Board received a petition from
claimant requesting reconsideration of the Board's order, hov;-
ever, nothing was offered in support of this petition. It
m.erely requested reconsideration and asked the Board to abate
the order until the Board had ample opportunity to reconsider.

On December 20, 1978 the Board entered its order granting
the motion to reconsider and abated its Order on Review, dated
November 28, 1978, until such time as the Board could give
complete reconsideration.

On March 20, 1979, after the Board had heard nothing
further in support of claimant's petition, it advised claim
ant's attorney that unless the Board was furnished with sup
portive documentation upon which to base,a reconsideration it
would reinstate its Order on Review.

m

■ On March 29, 1979 the Board received a letter from
claimant's•attorney, stating that claimant would rely essen
tially on his brief which had been filed prior to the Board's
review and it set forth certain findings made by the Referee
and also certain conclusions which the claimant's counsel
reached based on those findings; however, there was nothing
contained in this letter which was not previously available
to the Board when it reviewed de novo the case at the request
of claimant and reached its decision that the Referee's order
was.correct in.affirming.the Determination Order.

V

The Board concludes that the petition by claimant to
reconsider its Order on Review dated November 28, 1978 should
be denied and that said order should be reinstated in its
entirety with appeal rights therefrom to commence as of the
date of this order.

IT IS SO ORD R D.

WCB CAS NO. 77-7768 APRIL 6, 1979
LAUR  N D. SK  L, CLAI.^'IANT
Van Vactor, Kolb & Francis, Claimant's Attys.
A. Thomas Cavanaugh, Isurer's Atty.,
William M. Holmes, Defense Atty.
Request for Review by Claimant

-700-
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by Board Members Phillips and Mccallister. 

Claimant seeks Board reV~ew of the Referee's order 
which affirmed the carrier's denial of his claim for a 
heart attack sustained on September 13, 197T. 

,. 

The Board, after de nova review, affirms and adopts 

thQ Opinioft ~~8 Ord~t bf lhe Referee, a copy of which ls at
fached hereto and, by this reference, is made a part hereo£~ 

ORDER· 

The order of the Referee, dated August 2~, 1978, is af-
firmed. ;. -.•..-. 

WCB CASE NO. 77-6278 

ROBE R'r E. SNYDER, CLAIMANT 
Galton, Popick, & Scott, 

Claimant's Attys. 
Bruce Bottini, Defense Atty. 
Request for Review by Claimant 

APRIL 6, 1979 

Reviewed by Board Members Wilson and Phillips. 

Claimant seeks Board review of the Referee's order 
which affirmed the September 28, 1977 Determination Order 
whereby he was granted compensation equal to 16° for 5% 
unsch~~uled low back disability. 

The Board, after de nova review~ affirms and adopts 
the Opinion and Order of the Referee, a copy of which is 
attached hereto and, by this reference, is made a part hereof. 

ORDER 

The order of the Referee, dated August 28, 1978, is 
affirmed .. 

-701-

m Claimant seeks Board revlev/ of .the Referee’s order
which affirmed the carrier's denial of his claim for ’a
heart attack sustained on September 13, 1977.

The Board, after de novo review, affirms and adopts
thd OpihiCh Shd of the Referee, a copy of which is af'
tached hereto and, by this reference, is made a part hereof

Reviewed by Board Members Phillips and McCallister.

ORD R -

firmed.
The order of the Referee, dated August 25, 1978, is af-

WCB CAS NO. 77-627 APRIL 6, 1979
ROB RT  . SNYD R, CLAIMANT
Galton, Popick, & Scott,

Claimant's Attys.
Bruce Bottini, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Wilson and Phillips.
Claimant seeks Board review of the Referee's order

which affirmed the September 28, 1977 Determination Order
whereby he was granted compensation equal to 16° for 5%
unscheduled low back disyibility.

The Board, after de novo review, affirms and adopts
the Opinion and Order of the Referee, a copy of which is
attached hereto and, by this reference, is made a part hereof

ORD R
The order of the Referee, dated August 28, 1978, is

affirmed.

-701-
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CASE NO. 78-2132 

GERALDINE SMITH, CLAIMANT 
David R. Vandenberg, Claimant's Atty. 
SAIF, Legal Services, Defense Attv. 
Request for Review by Claimant -

APRIL 6, 1979 

Reviewed by Board Members Phillips and Mccallister. 

Cl6imant seeks Board review of the Referee's order 
which granted her compensation equal to 160° for 50% unsched
uled low back disability. Claimant contends she is permanently 

. and totally disabled. 

The Board, after de novo review, affir8s and adopts the 
Opinion and Order of the ·Referee, a.copy of which is attached 
hereto and, by this reference, is made a part hereof. The 
·B� Ard bQliQVQQ that olJimant ig VOQJtionJlly digplacgd rathgr 
than vocationally handicapped. It directs the Field Services 
Di vision of the T,!orkers ' Compensation Department to provide 
claimant with all assistance possible either through job place
ment or an on-the-job program. 

ORDER 
. . 

The ·order of the Referee, da.ted September 8, 19 7 8, is 
affirmed. 

WCB CASE NO. 77-2176 

MARYE. THOMAS, CLAIMANT 
Don G. Swink, Cla~mant's Atty. 
Cheney & Kelley, Defense Attys. 
Request for Review by Employer 

APRIL 6, 1979 

Reviewed by Board Members Wilson and Phillips. 

The employer seeks Board review of the Referee's order 
which granted.her compensation for permanent total disability. 

The Board, after de n9vo review, affirms and adopts the 
Opinion and Order of the Referee, a copy of which is attached 
hereto ·and, by this reference, is made a part· hereof. 

_,n?_ 

WCB CAS NO. 78-2132 APRIL 6, 1979

G RALDIN SMITH, CLAIMANT
David R. Vandenberg, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

Reiviewed by Board Members Phillips and McCallister.

Claimant seeks Board review of the Referee's order
which granted her compensation equal to 160® for 50% unsched
uled low back disability. Claimant contends she is permanently
and totally disabled.

The Board, after de novo
Opinion and Order of the 'Referee
hereto and, by this reference, i
'BoAid bQliQVQS that claimant isthan vocationally handicapped.
Division of the Workers' Compens
claimant with all assistance pos
ment or an on-the-job program.

review, affirms and adopts the
, a,copy of which is attached
s m.ade a part hereof. The
vocationally displaced rather
It directs the Field Services
ation Department to provide
sible either through job place-

ORD R
The order of the Referee, dated September

affirmed.
1978, is €

WCB CAS NO. 77-2176 APRIL 6, 1979
MARY  
Don G.
Cheney

THOMAS, CLAIMANT
Swink, Claimant's Atty.
& Kelley, Defense Attys.

Request for Review by  mployer

Reviewed by Board Members Wilson and Phillips.
The employer seeks Board review of- the Referee's order

which granted her compensation for permanent total disability.
The Board, after de novo review, affirms and adopts the

Opinion and Order of the Referee-, a copy of which is attached
hereto and, by this reference, is made a part hereof.

, 



          

       
        

         

      
   
   

 
    
     

        

        
        
         
        

         
           
           
    

          

       
          

          

       
          

         
           
 

ORD[R 

The order of the Referee,, dated September 29, 1978, is 
affirmed. 

Claimant 1 s, attorney is hereby granted a reasonable at
torney's fee· for his•-servir.es in· connection with this Board 
review in the amount of $306, -payable by the carrier. 

WCB CASE NO. 76-111 

MICHA.EL TORHAN, CLAIMANT 
Galton, Popick & Scott, 

Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Request for Review by the SAIF 

APRIL 6, 1979 

Reviewed by Board Members; Wilson, Phillips and Mc":" 
Callister .. 

The State Accident Insurance Puna seeks Board review 
of the Referee's order which remanded claimant's claim to 

it for acc~ptanc~ and payment of. compensation to which he 
is entitled in addition to penalties and attorney's fees. 

The majority of the Board, after de novo review, af
firms and adopts the Opinion and Order of the Referee, a 
copy·of which is attached hereto and, by this reference, is 
made a part hereof:-·-~ 

ORDER 

The order of the Referee, dated October 18, 1978, is 
affirmed. 

Claimant's attorney is hereby granted a reasonable at
torney's fee for his services in connection with this Board 
review in the amount of $300, payable by the Fund_. 

Board Member Robert L. Mccallister dissents as follows 

I disagree with the opinion of the majority on the 
issue of compensability. I would reverse the Referee and re
instate the Fund's denial. I agree with the majority on the 
penalty issue~ 
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ORDER

The order of the Referee, dated September 29, 1978, is
affirmed.

Claimant's, attorney is hereby granted a reasonable at
torney's fee'for his‘'servires in' connection with this Board
review in the amount of $300/ -payable by the carrier.

WCB CAS NO. 76-111 APRIL 6, 1979
MICHA L TORHAN, CLAIMANT
Galton, Popick & Scott,

Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by the SAIF

Reviewed by Board Members! Wilson, Phillips and Mc-
Callister.

The State Accident Insurance Fund seeks Board review
of the Referee's order which remanded claimant's claim to
it for accoptance and payment of- compensation to which he
is entitled in addition to penalties and attorney's fees.

The majority of the Board, after de novo review, af
firms and adopts the Opinion and Order of the Referee, a
copy of which is attached hereto and, by this reference, is
made a part hereof ..

ORD R
The order of the- Referee, dated October 18, 1978, is

affirmed.
Claimant's attorney is hereby granted a reasonable at

torney's fee for his services in connection with this Board
review in the amount of $300 , payable by the Fund,.

Board Member Robert L. McCallister dissents as follows
I disagree with the opinion of the majority on the

issue of compensability. I would reverse the Referee and re
instate the Fund's denial. I agree with the majority on the
penalty issue.
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There is, in this case, a conflict in the· medical evi-
dence. I would give the greater weight to the opinion of the 
treating physician, Dr. Adlhoch. Dr. Adlhoch had claimant's 
past medical history and was at the time of the hearing as much 
aware of the claimant's work activity as was .Dr. Cherry. Both 
physicians are orthopedic specialists so it is not a auestion 
of balancing the relative expe~tise of one·physician against 
that of the other .. Both physici~ns have by training and exper
ience th~ expertise to determine questions of medical causa
tion. In.this case, though, Dr. Adlhoch had the advantage of 
treating claimant for many years; he performed the surgery and 
also had the full advantage of the work history and the orior 
medical h1. story. 11 

Dr. Adlhoch opined the process which brought the 
claimant to surgery was.the progression of ossification· 
in the affected hip joint. The originating·cause of this 
process was an injury which occurred prior to the date of 
employment at Northwest Natural Gas. Dr. Adlhoch advised 
the claimant in 1974 he needed surgery. I see nothing in 
the medical record that supports a conclusion that there 
was a·work-related reason for Dr. Adlhoch's advice to 
claimant then. Neither do I see conclusive evidence to 
support a_conclusion that the on-going process which brought 
claimant to the 19.74 need for surgery was thereafter affected 
by the work activity. · 

Whether the 1950 right cup arthroplasty was necessary 
as a result of work activity is speculative. The fact is, 
the 1950 problem was not established as work related. I 
choose not to speculate~or to use such speculation as a 
basis.either in whole or in part to support a conclusion the 
present claim is compensable. 

The need for surgery in December 1975 and the resul
tant disability was but another event in the course of the 
claimant's pre-existing disease process. Such disease pro
cess was neither caused by nor worsened by the work activitf· 

t2;cJ[f71 !!&LL.El' . . . 
Robert L. Mccallister, Board·MeIT'bei 
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There is, in this case, a conflict in the' medical evi
dence. I would give the greater weight to the opinion of the
treating physician. Dr. Adlhoch. Dr. Adlhoch had claimant's
past medical history and was at the time of the hearing as much
aware of the claimant’s work activity as was ,Dr. Cherry. Both
physicians are orthopedic specialists so it is not a question
of balancing the relative expertise of one'physician against
that of the other. •Both physicians have by training and exper
ience the, expertise to determine questions of medical causa
tion. In this case, though, Dr. Adlhoch had the advantage of
treating claimant for many years; he performed the surgery and
also had the full advantage of the work history and the Drior
medical history.

Dr. Adlhoch opined the process which brought the
claimant to surgery was.the progression of ossification'
in the affected hip joint. The originating cause of this
process was ah injury which occurred prior to the date of
employment at Northwest Natural Gas. Dr. Adlhoch advised,
the claimant in 1974 he needed surgery. I see nothing in
the medical record that supports a conclusion that there
was a'work-related reason for Dr. Adlhoch's advice to
claimant then. Neither do I see conclusive evidence to
support a conclusion that the on-going process which brought
claimant to the 19.74 need for surgery was thereafter affected
by the work activity.

Whether the 1950 right cup arthroplasty was necessary
as a result of work activity is speculative. . The fact is,
the 1950 problem was not established as work related. I
choose not , to speculate ..or to use such speculation as a
basis.either in whole or in part to support a conclusion the
present claim is compensable.

The need for surgery in December 1975 and the resul
tant disability was but another event in the course of the
claimant's pre-existing disease process. Such disease pro
cess was neither caused by nor worsened by the work activity..

m

Robert L. McCallister, Board M.embe]

#
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CASE NO. 77-3296 

YVONNE BAMKIN, CLAIMANT , 
Kirkpatrick & Howe, Claimant's Attys. 
SAIF, Legal Services, Defense Atty . 

. Request for Review by Claimant 

APRIL 9, 1979 

Reviewed by Board Members· Wilson and Mccallister. 

Claimant seeks Board review of the Referee's order 
which granted her compensation equal tb 32° for 10% unsched
uled low back disability. Claimant contends this award-is 
inadequate to compensate her for her disability. 

The Board, after de novo review, affirms and adopts the 
Opinion and Order of the Referee, a copy of which is attached 
hereto and, by this reference, is made a part hereof. 

ORDER 

The order of the Referee 1 dated September 1, 1978, is 
affirmed. 

WCB CASE NO. 77-7751 

WALTER L. BROl'lN, CLAIMANT 
Pozzi, Wilson, Atchison, Kahn & O'Leary, 

Claimant's Attys. 
SAIF, Legal Services, Defense Attv. 
Cheney &-Kelley, Insurer's Attys.~ 
Own Motion Order 

APRIL 9, 1979 

On February 2, 1979 claimant, by and through his attor
ney, petitioned the Board t6 irtvoke its own motion jurisdic
tion and reopen his cluim for an industrial injury sustained 
on September 19, 1967 while employed py Balzer Machinery 
Company, whose carrier was Industrial Indemnity Company. 
Claimant's claim was ultimately closed with an award equal 
to 320° for unscheduled disability. Brown v. Balzer Machinerv 
Company, 20 Or App 144. 
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WCB CAS NO. 77-3296 APRIL 9, 1979

YVONN BAMKIN, CLAIMANT
Kirkpatrick & Howe, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Wilson and McCallister.
Claimant seeks Board review of the Referee's order

which granted her compensation equal to 32° for 10% unsched
uled low back disability. Claimant contends this award is
inadequate to compensate her for her disability.

The Board, after de novo review, affirms and adopts the
Opinion and Order of the Referee, a copy of which is attachedhereto andi hy this reference, is made a part hereof:

ORD R
The order of the Referee, dated September 1, 1978, is

affirmed.

9

WCB CAS NO. 77-7751 APRIL 9, 1979
WALT R L. BROT'^N, CLAIMANT
Pozzi, Wilson, Atchison, Kahn & 0'Leary,

Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Cheney & Kelley, Insurer's Attys.
Own Motion Order

On February 2, 1979 claimant, by and through his attor
ney, petitioned the Board to' invoke its own motion jurisdic
tion and reopen his claim for an industrial injury sustained
on September 19, 1967 while employed by Balzer Machinery
Company, whose carrier was Industrial Indemnity Company.
Claimant's claim was ultimately closed with an award equal
to 320° for unscheduled disability. Brown v. Balzer Machinery
Company, 20 Or App 144.
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July 29, 1974 claimant suffered another compensable 
injury while employed by the ABC Roofing Company, whose 
carrier was the Fund. This claim was initially closed on 
May 10, 1976 and claimant wcis granted compensation equal 
to d8° for 15% ungohQdulgd ngck digJbility. Lnt~~ th~ ~l~iM 
was reopened and again closed by a Determination Order dated 

-April 19, 1978 which granted claimant no additional award of 
compensation for permanent partial disability. Claimant re
quested a h~aring on the adequacy of that Determination Or
der and the matter has been assi?ned WCB Case No. 77-7751. 

In claimant's petition for own motion relief, he re
quests the Board to determine if he is entitled to compen
sation for permanent total disability for his injury of 
September 9, 1967 or his injury of July 29, 1974, or a com
bination of the two injuries. Supporting the request for 
own motion relief is a report from Dr. Ray Grewe, dated Sep
tember 14, 1978 indicating that claimant is permanently and 
totally disabled; also, reports from Dr. Harold Paxton, dated 
April 17, 1978, which say basically the same thing. 

Claimant alleaes that it is very likely that an injus
tice could result if his petition for own motion jurisdic
tion and his direct appeal from the Determination Order of 
April 19, 1978 were not scheduled to be heard on a consoli
dated basis. 

On M~rch 23, 1979 Indu~triJl IndGmnity compJny rggpondGd 
to claimant's petition for own motion relief and his request 
that said petition be heard on a consolidated basis with the 
issue of the adequacy of the Determination Order of April 19, 
1978 which relates to claimant's injury of July 29, 1974. 
It stated it believed the 1974 injury was a new independent 
injury and the sole responsibility of the Fund. It opposed 
being joined as a party to any hearing on the merits of claim
ant's request for own motion relief. 

The Board, after due consideration, concludes that it 
would be in the interests of all parties concerned to con
solidate for hearing the issue of claimant's entitlement 
to own ~otion relief for his September 19, 1967 industrial 
injury and the issue of the adequacy of the Determination 
Order entered on April 19, 1978 relating to his industrial 
injury sustained on July 29, 1974. 
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On July 29, 1974 claimant suffered another compensable
injury while employed by the ABC Roofing Company, whose
carrier v;as the Fund. This claim was initially closed on
May 10, 1976 and claimant was granted compensation equal
to iir for 151 unoohQdulQd nook disability, tatei* the claim
was reopened and again closed by a Determination Order dated
April. 19, 1978 which granted claimant no additional award of
compensation for permanent partial disability. Claimant re
quested. a hearing on the adequacy of that Determ.inafion Or
der and the matter has been assigned WCB Case No. 77-7751.

In claimant's petition for own motion relief, he re
quests the Board to determine if he is entitled to compen
sation for permanent total disability for his injury of
Septem.ber 9, 1967 or his injury of July 29, 1974 , or a com
bination of the two injuries. Supporting the request for
own motion relief is a report from Dr. Ray Grewe, dated Sep
tember 14, 1978 indicating that claimant is permanently and
totally disabled; also, reports from Dr. Harold Paxton, dated
April 17, 1978, which say basically the same thing.

Claimant alleges that it is very likely that an injus
tice could result if his petition for own motion jurisdic
tion and his direct appeal from the Determination Order of
April 19, 1978 were not scheduled to be heard on a consoli
dated basis.

On Msrch 23, 1379 Indu trial IndQmnity Company rQspondQd
to claimant's petition for own motion relief and his request
that said petition be heard on a consolidated basis with the
issue of the adequacy of the Determination Order of April 19,
1978 which relates to claimant's injury of July 29, 1974.
It stated it believed the 1974 injury was a new independent
injury and the sole responsibility of the Fund. It opposed
being joined as a party to any hearing on the merits of claim
ant's request for own motion relief.

The Board, after due consideration, concludes that it
would be in the interests of all parties concerned to con
solidate for hearing the issue of claimant's entitlement
to own motion relief for his September 19, 1967 industrial
injury and the issue of the adequacy of the Determination
Order entered on April 19, 1978 relating to his industrial
injury sustained on July 29, 1974.
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Therefore, the Board refers claim~nt 1 s request for own 
motion relief, pursuant to the:provisions of ORS 656.278, 
l6 ils Hearings nlvislo~ wl~h·lnstructlons to take evidence 
and determine if claimant is entitled to further benefits 
under the Workers' Compensation Law and, if so, is it because 
of his 1967 injury or his 1974 injury or as·a result of both 
injuries. 

Upon -conclusfo·n of the hearing the Referee shall cause 
a transcript of the proceeding to be 9repared and furnishe<l 
to the Board together with his recommendation on claimant's 
present reqtiest for-such relief. If he finds that claimant's 
present condition is a result of his July 29, 1974 injury 
and has no relationship to the previous injury sustained on 
September 19, 1967, the Referee shall enter an appropriate · 
order pursuant to ORS 656.289. 

WCB CASE NO .. 77-2284 

JAMES E. DAVIS, CLAIMANT 
Green & Griswold, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Request for Review by the SAIF 

APRIL 9, 1979 

Reviewed by Board Members Phillips and Mccallister. 

The State Accident Insurance Fund requests the Board to 
review the Referee's order which directed it to pay claimant 
additional compensation equal to 64° for his unscheduled 
disability. 

Claimant suffered a compensable injury on February 26, 
1975 when he was moving an I-beam hooked to a crane which 
struck an 11,000 volt power line and caused claimant to be 
thrown to the ground. Claimant was hospitalized·with a 
diagnosis of high voltage electrical shock to the right side 
of the. body. · 

While in the hospital claimant was examined by Dr. 
Painter, a clinical psychologist, who diagnosed sociopathic 
personality disturbance, dull-normal level of intellectual 
function with specific reading disability, realistic concern 
about financial futures and psychophysiological reaction. 
It was his recommendation that claimant be e·ncouraged to 
return to work as soon as possible. He felt that claimant 
was overly preoccupied with his physical inj~ries. 

-101~ 

t
Therefore, the Board refers claimant's request for own

motion relief, pursuant to the:provisions of ORS 656.278,
to its Hearings Division with'instructions to take evidence
and determine if claimant is entitled to further benefits
under the Workers' Compensation Law and, if so, is it because
of his 1967 injury or his 1974 injury or as a result of both
injuries.

Upon 'conclusion of the hearing the Referee shall cause
a transcript of the proceeding to be prepared and furnished
to the Board together with his recommendation on claimant's
present request for-such relief. If he finds that claimant's
present condition is a result of his July 29, 1974 injury
and has no relationship to the previous injury sustained on
September 19, 1967 , the Referee shall enter ,an appropriate
order pursuant to ORS 656.289.

WCB CAS NO., 77-2284
JAM S  , DAVIS, CLAIMANT
Green & Griswold, Claimant’s Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by the SAIF

APRIL 9, 1979

Reviewed by Board Members Phillips and McCallister.
The State Accident Insurance Fund requests the Board to

review the Referee's order which directed it to pay claimant
additional compensation equal to 64° for his unscheduled
disability.

Claimant suffered a compensable injury on February 26,
1975 when he was moving an I-beam hooked to a crane which
struck an 11,000 volt power line and caused claimant to be
thrown to the ground. Claimant was hospitalized'with a
diagnosis of high voltage electrical shock to the right side
of the. body.

While in the hospital claimant v/as examined by Dr.
Painter, a clinical psychologist, who diagnosed sociopathic
personality disturbance, dull-normal level of intellectual
function v;ith specific reading disability, realistic concern
about financial futures and psychophysiological reaction.
It was his recommendation that claimant be encouraged to
return to work as soon as possible. He felt that claimant
was overly preoccupied with his physical injuries.
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was next examined by Dr. Campbell, an ortho
pedic surgeon, who referred claimant to Callahan Center on 
May 9, 1975. While there, claimant underwent a psychologi
cal evaluation by Dr. Fleming who ·felt claimant was func
tionally illiterate and was experiencing a moderately severe 
psychophysiological reaction with depression which was 
related to the injury and a personality trait disturbance 
with emotional instability.which was not related. He rec
ommended vocational counseling and psychological assistance. 

From a physical standpoint, br. Van Osdel examined 
claimant and diagnosed a chronic strain of the lumbar· mus
cles and li9aments superimFose~ on mild iumbo-dorsal scolio
sis with subluxation of the facets and lumbosacral joint and 
with early degenerative disc disease at that level. He 

felt·that no further orthopedic or neurosurgical treatment 
was necessary but recomr.1ended claimant obtain employment 
which entailed no lifting of more than 50 pounds and no re
petitive bending, stooping or twisting. 

Dr. Campbell, in essence, agreed with Dr. Van Osdel's 
findings and recommendations. Later, Dr. Campbell reported 
that he found no objective findings of a persistent physical 
disability, but that claimant did demonstrate a very marked 
degree of functional overlay with evidence of anxiety and 
~ome hostility. Claimant complained that his attempt to ob
tain his GED caused recurrence of his symptoms, therefore, 
Dr. Campbell recommended that he make no further attempt to 
obtain·his GEb and that claimant be rehabilitated in some 
line of work which did not require an academic rating. 

The claim was closed on April 5, 1977 by a Determina
tion Order which granted claimant compensation for tew.porary 
total disability ~nd 16° for 5% unschea'uled permanent par
tial disability. 

Claimant is 27 years old, he has had five years of 
elementary education and when he was 18 years old he entered 
the Job Corps where he commenced to learn welding, however, 
the Center closed before he was able to ·complete the pro
gram. Claimant's work background is primarily that of a 
laborer in construction. After his industrial injury, claim
ant worked for two rnonths stacking rubber foarri and running 
a saw at a Rubber Foam Company and for two ~onths packing 
blankets in a box, but left both of these jobs due to low 
wages. 

-708-

Claimant was next examined by Dr. Campbell, an ortho
pedic surgeon, who referred claimant to Callahan Center on
May 9, 1975. While there, claimant underwent a psychologi
cal evaluation by Dr. Fleming who felt claimant was func
tionally illiterate and was experiencing a moderately severe
psychophysiological reaction with depression which was
related to the injury and a personality trait disturbance
with emotional instability .which was not related. He rec
ommended vocational counseling and psychological assistance.

From a physical standpoint. Dr. Van Osdel examined
claimant and diagnosed a chronic strain of the lumbar mus
cles and ligaments superimposed on mild lumbo-dorsal scolio
sis with subluxation of the facets and lumbosacral joint and
with early degenerative disc disease at that level. He

felt-that no further orthopedic or neurosurgical treatment
was necessary but recommended claimant obtain employment
which entailed no lifting of more than 50 pounds and no re
petitive bending, stooping or twisting.

Dr. Campbell, in essence, agreed with Dr. Van Osdel's
findings and recommendations. Later, Dr. Campbell reported
that he found no objective findings of a persistent physical
disability, but that claimant did demonstrate a very marked
degree of functional overlay with evidence of anxiety and
some hostility. Claimant complained that his attempt to ob
tain his G D caused recurrence of his symptoms, therefore.
Dr. Campbell recommended that he make no further attempt to
obtain'his G D and that claimant be rehabilitated in some
line of work which did not require an academic rating.

The claim was closed on April 5, 1977 by a Determina
tion Order which granted claimant compensation for temporary
total disability and 16° for 5% unscheduled permanent par
tial disability.

Claimant is 27 years old, he has had five years of
elementary education and when he was 18 years old he entered
the Job Corps where he commenced to learn welding, however,
the Center closed before he was able to complete the pro
gram. Claimant's work background is primarily that of a
laborer in construction. After his industrial injury, claim
ant worked for two months stacking rubber foam and running
a saw at a Rubber Foam. Company and for two months packing
blankets in a box, but left both of these jobs due to low
wanes.
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.... .. ......... -~•···· !lfltl'... • • 

On June 6, 1978 claimant was employed by Sterling Fur-
niture Manufacturing where he.was still employed at the 
time of the hearing assemblin~'draw~rs. This is a job which 
requires no litting of over 25 pounds and claimant's present 
employer states that claimant is doing an excellent job as 
an employee and he has noticed no limitation on his ability 
to do his work. 

The Refe(ee, stating that i-unscheduled disability must 
be measured by permanent loss of earning capacity, found that 
claimant was illiterate and had done manual labor for most of 
his adult life and the.medical evidence was unanimous, in 
his opinion, that the injury precluded claimant from return- · 
ing to his pre-injury occupation for any work requirin9 lift
ing objects weighing more than 50 pounds or doing any repe~ 
titive bending, stooping or twisting. Taking this into con
sideration tooether with claimant's aqe, education, mental 
capacity, emotional status, and physical limitations placed 
upon him as a result of his 1975 industrial injury, the 

Referee concluded that claimant was entitled to an award of 
25% of the maximum allowable by statute, an increase of 20% 
over the award granted by the Determination Order. 

The Board, on de nova review, does not find that·_ claim
ant has lost that much of his potential wage earning capa
city as a result of the industrial injury. The Referee 
found that claimant was illiterate but the evidence.indi-
cat~s th~t ~i~imftnt was an int~lliggnt workGr who w~~ Abl~ 
to learn a new type of employment and to stay with it. His 
present employer testified that claimant is an excellent 
worker and that he has _noticed no limitations on his ability 
to do his job. Claimant left his first two jobs basically 
because the wages were too low. At the time of his injury, 
claimant was- earning -between $4.00 and $6.75 an hour 1 de
pending upon whether he worked in the yard or on the job. 
Claimant testified that he has made some efforts towards 
opening his own restaurant and that he has aone some work 
washing dishes and short-order cooking in a restaurant. It 
would appear that claimant will be able to still earn a good 
living .. 

At his present job, the superintendent testified that 
claimant had to be taught quite a bit about what was going 
on but he caught on relatively fast and was a willing and 
eager worker and, as a result, he was given tasks to do 
which normally wouldn't be given to a beginner. 
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On June 6, l'978 claimant was employed by Sterling Fur
niture Manufacturing where he.was still employed at the
time of the hearing assembling drawers. This is a job which
requires no lifting of over 25 pounds and claimant's present
employer states that claimant is doing an excellent job as
an employee and he has noticed no limitation on his ability
to do his work.

The Referee, stating that ^‘unscheduled disability must
be m.easured by permanent loss of earning capacity, found that
claimant was illiterate and had done manual labor for most of
his adult life and the .medical evidence was unanimous, in
his opinion, that the injury precluded claimant from return
ing to his pre-injury occupation for any work requiring lift
ing objects weighing more than 50 pounds or doing any repe
titive bending, stooping or twisting. Taking this into con
sideration together with claimant's age, education, mental
capacity, emotional status, and physical limitations placed
upon him as a result of his 1975 industrial injury, the

Referee concluded that claimant was entitled to an award of
25% of the maximum allowable by statute, an increase of 20%
over the award granted by the Determination Order.

The Board, on de novo review, does not find that.claim
ant has lost that much of his potential wage earning capa
city as a result of the industrial injury. The Referee
found that claimant was illiterate but the evidence.indi-
cates ttist Claimant was an Intelllggnt worker who wag able
to learn a new type of employment and to stay with it. His
present employer testified that claimant is an excellent
worker and that he has noticed no limitations on his ability
to do his job. Claimant left his first two jobs basically
because the wages were too low. At the time of his injury,
claimant was- earning -between $4.00 and $6.75 an hour, de
pending upon whether he worked in the yard or on the job.
Claimant testified that he has made some efforts towards
opening his own restaurant and that he has done some work
washing dishes and short-order cooking in a restaurant. It
would appear that claimant will be able to still earn a good
living-.

Af his present job, the superintendent testified that
claimant had to be taught quite a bit about what was going
on but he caught on relatively fast and was a willing and
eager worker and, as a result, he was given tasks to do
which normally wouldn't be given to a beginner.
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Board concludes that clai~ant is still a young man 
at age 27, he has~ limited education but that limitation 
does not preclude him from returning to the occupational 
market. Furthermore, claimant apparently has a wide range of 
work experience and although mainly in the labor market he 
~oes have a sullicient intelligence anJ a~ility to learn a 
job which is within his physical capacity to perform. His 
emotional status apparently has returned to or near normal 
since his post-injury depression. Claimant is functioning 

_very well at his current job and appears to have a fairly 
bright future. 

The Board feels that claimant would be adequately 
compensated for the loss of wage earning capacity resulting 
from his industrial injury by an award of compensation equal 
to 48° which represents 15% of the maximum for unscheduled 
disability and also is an increase of 10% over that awarded 
claimant by the Determination Order. 

ORDER 

The order of the Referee, dated bctober 24, 1978, is 
modified. 

Claimant is awarded compensation equal to 48° of a max
imum of 320° for 15% unscheduled disability. This award is 
in lieu of the award granted by the Referee's order which in 
all other respects is affirmed. 

WCB CASE NO. 78-4086 

RICHARD LARIVIERE, CLAIMANT 
Charles R. Williamson, Claimant's Atty. 
Souther, Spaulding, Kinsey, Williamson & 

Schwabe, Defense Attys. 
Request for Review by ~laimant 

APRIL 9, 1979 

On March 21, 1979 the Board entered its Order on Review 
in the above entitled matter which modified the order of the 
Referee that had granted claimant an award of compensation 
equal to 48° for _15% unscheduled disability and allowed the 
carrier to offset its overpayment of compensation for tem
porary total disability against said award for permanent 
total disability. 
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The Board concludes that claimant is still a young man
at age 27, he has a limited education but that limitation
does not preclude him from returning to the occupational
market. Furthermore, claimant apparently has a wide range of
work experience and although mainly in the labor market he
(3oes have a sufficient intelligence and ability to learn a
job which is within his physical capacity to perform. His
emotional status apparently has returned to or near normal
since his post-injury depression. Claimant is functioning
very well at his current job and appears to have a fairly
bright future.

The Board feels that claimant would be adequately
compensated for the loss of wage earning capacity resulting
from his industrial injury by an award of compensation equal
to 48® which represents 15% of the maximum for unscheduled
disability and also is an increase of 10% over that av/arded
claimant by the Determination Order.

ORD R
The order of the Referee, dated October 24, 1978, is

modified.

Claimant is awarded compensation equal to 48® of a max
imum of 320® for 15% unscheduled disability. This award is
in lieu of the award granted by the Referee's order which in
all other respects is affirmed.

WCB CAS NO. 78-4086 APRIL 9, 1979
RICHARD LARIVI R , CLAIMANT
Charles R. Williamson, Claimant's Atty.
Souther, Spaulding, Kinsey, Williamson &

Schwabe, Defense Attys.
Request for Review by Claimant

On March 21, 1979 the Board entered its Order on Review
in the above entitled matter which modified the order of the
Referee that had granted claimant an award of compensation
equal to 48° for ,15% unscheduled disability and allowed the
carrier to offset its overpayment of compensation for tem
porary total disability.against-said award for permanent
total disability.
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On March 27 the Board received from the carrier a re
auest to reconsider its Order on Review. It contends that 
fhat portion of the Board's oid~r which disallowed an o~fset 
of overpayment of compensation for temporary total disability 
against the award of compensation for permanent partial dis
ability was incorre~t. 

The Board, after reviewing very carefully the facts 
set fort~ in support of the carrier's reque$t for reconsider
ation, concludes that the Referee was correct in allowing the 
offset. 

The Evaluation Division of the Workers' Compensation 
.Department is not r~quirgd to haVQ a r~port £~~M -!:he treating 
physician specifying a medically stationary date. The pro
visions of ORS 656.268(1) simply require that the claim shall 
not be closed nor temporary disability compensation terminated 
if the worker 1· s condition has not become medically stationary, 
etc. Therefore, where there is evidence of a medically sta
tionary date and the treating physician has been consulted 
and does n·ot indicate a non-stationary condition, a rnedi.cally 
station~~y ~~te may be ahoaen by the Bvaluation Division• 
based on the evidence it has. 

In this case, the Evaluation Division chose February 
2, 1978 because that was the date of claimant's discharge 
from the Callahan Cent~r as indicated.by the medical dis
charge summary dictated by Dr. Van Osdel. 

The parties explicitly stipulated that claimant was 
medically stationary as of February 2, 1978 and there was no 
indication in claimant's request for Board review that he 
was not medically stationary as of February 2, 1978. Claim
ant only contended that the Evaluation Division did not 
have the authority to terminate compensation for te~porary 
total disability retroactively from the date of its determin
ation. The Board finds no support for that contention. 

ORDER 

The Order on Review, entered in the above entitled 
matter on March 21, 1979, is hereby set aside and declared 
to be a nullity. 

The Board affirms and adopts as its own the Opinion 
and Order of the Referee entered in the above entitled 
matter on August 23, 1978, and amended on August 29, 1978. 
A copy of those orders are attached hereto and, by this ref
erence, made a part of this order . 
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On March 27 the Board received from the carrier a re
quest to reconsider its Order on Review. It contends that
that portion of the Board's order which disallowed an offset
of overpayment of compensation for temporary total disability
against the award of compensation for permanent partial dis
ability was incorrect.

The Board, after reviewing very carefully the facts
set forth>. in support of the carrier's request for reconsider
ation, concludes that the Referee was correct in allowing the
offset.

The  valuation Division of the Workers’ Compensation
Department is not required to have a repoi-t the treating
physician specifying a m.edically stationary date. The pro
visions of ORS 656.268(1) simply require that the claim shall
not be closed nor temporary disability compensation terminated
if the v/orker's condition has not become medically stationary,
etc. Therefore, v/here there is evidence of a medically sta
tionary date and the treating physician has been consulted
and does not indicate a non-stationary condition, a medically
stationary may be chosen by the  valuation Division ■
based on the evidence it has.

In this case, the  valuation Division chose February
2, 1978 because that was the date of claimant's discharge
from the Callahan Center as indicated by the medical dis
charge summary dictated by Dr. Van Osdel.

The parties explicitly stipulated that claimant was
medically stationary as of February 2, 1978 and there was no
indication in claimant's request for Board review that he
was not medically stationary as of February 2, -1978. Claim
ant only contended that the  valuation Division did not
have the authority to terminate compensation for temporary
total disability retroactively from the date of its determin
ation. The Board finds no support for that contention.

ORD R
The Order on Review, entered in the above entitled

matter on March 21, 1979, is hereby set aside and declared
to be a nullity.

The Board affirms and adopts as its own the Opinion
and Order of the Referee entered in the above entitled
matter on August 23, 1978, and amended on August 29, 1978.
A copy of those orders are attached hereto and, by this ref
erence, made a part of this order.
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CASE NO. 78-2999. APRIL 9, 1979 

ELIZABETH PATTERSON, CLAIMANT 
Galton, Popick & Scott, Claimant's Attys. 
R. Kenney Roberts, Defense At~y. 
Order of Dismissal 

The above entitled matter is presently before the Board 
pending review on the issue of whether claimant is entitled 
to have a disability determination while enrolled and ac-

•tively engaged in an authorized program of vocational rehab
ilitation. The Referee had held that she was not entitled 
to a determination; that the ruling i~ Leedy v. Knox, 34. Or 
App 911, did not apply. Claimant ~ppealed. 

Since the appeal claimant has completed her program and 
a Determination Order was issued on March 6, 1979 whereby 
claimant was granted additional compensation for time loss 
and her disability was re-determined. Claimant has currently 
requested a hearing on the adequacy of this Determination 
Order. · 

Based upon the. foregoing, the Board concludes that the 
issue currently bef'ore it is Il()W moot and, therefore, the cla·im-
ahl 1~ requ~~~ fo~ ~~vi~w hy ~hg Board of thg RGfQfQQ~g ord@r 
entered in the above entitled matter on December 6, 1978 . 
should be dismissed. 

nAif CLAii.1 NO, DA 802531 

BENNETT B. BOOTH~ CLAIMANT 
SAIF, Legal Services, Defen~e Atty. 
Own Motion Determination 

APRIL 10, Hl7~ 

Claimant, who was 34 years old at the time, injured his 
bac~ on June 7, 1960 while employed by N.W. Marine Iron Works. 
C~aimant had a rnyelogram and a laminectomy in October 1962. 
His claim was closed in May 1963 with an award· of permanent 
partial. disability equal to 25% loss of use of an arm for un
scheduled low back disability. 

On January 3, 1964 the circuit court awarded claimant 
an additional 25%, giving him a total of 50%. 

r 
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WCB CAS NO. 78-2999 . APRIL 9, 1979

The above entitled matter is presently before the Board
pending review on the issue of whether claimant is entitled
to have a disability determination while enrolled and ac
tively engaged in an authorized program of vocational rehab
ilitation. The Referee had held that she was not entitled
to a determination; that the ruling in Leedy v. Knox, 34 Or
App 911, did not apply. Claimant appealed.

Since the appeal claimant has completed her program and
a Determination Order was issued on March 6, 1979 whereby
claimant was granted additional compensation for time loss
and her disability was re-determined. Claimant has currently
requested a hearing on the adequacy of this Determination
Order.

Based upon the, foregoing, the Board concludes that the
issue currently before it is now moot and, therefore, the claim
ant’s request £(ir ysvisw b;; the Board of the RQfQroQ'g order
entered in the above entitled matter on December 6, 1978
should be dismissed.

 LIZAB TH PATT RSON, CLAI.MANT
Galton, Popick & Scott, Claimant's Attys.
R, Kenney Roberts, Defense Atty.
Order of Dismissal

fiMF CDAin NO* DA 802531 APRIL 10,
B NN TT B. BOOTH, CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Determination

\Claimant, who was 34 years old at the time, injured his
back on June 7, 1960 while employed by N.W. Marine Iron Works.
Claimant had a myelogram and a laminectomy in October 1962.
His claim was closed in May 1963 with an award of permanent
partial disability equal to 25% loss of use of an arm for un
scheduled low back disability.

On January 3, 1964 the circuit court awarded claimant
an additional 25%, giving him. a total of 50%.
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In 1968 and again in 1969 claimant had low back lami
nectomies; at that time he was self-employed as a farmer .. 

Claimant suffered another industrial injury on February 
26, 1975 for which h~ fil~d a claim with thG Fund ctggign&l~d 
as Claim No. DD 83121. This injury required low back surgery 
which was performed on January 19, 1976. At the present time 
the claim for this injury is being closed pursuant to the 
provisions of ORS 656.268. 

Dr. Misko, on·May 11, 1977, reauested the Fund to re
open claimant's claim for the 1960 industrial injury because 
of the continuing difficulty claimant was having in the cer-
vical region of his s~ine. He dia9nosed spondylosis and p~rf,9trn~~ \, 
a ftision at C5-C6 and C6-C7 on September 27, 1977. On July 12, 
1978 Dr. Misko found claimant to be medically stationary, with 
an excellent fusion but multiple complaints of soreness in the 
arm, cervical pain and headaches. 

Claimant was examined on September 14, 1978 by Dr. Par
varesh who reported clinical signs and symptoms of anxiety 
neurosis associated with psychophysiological rnusculoskelit~l 
disorder. Dr. Parvaresh stated that claimant had had neuro
sis all of his life and that the psychiatric impairment was 
not disabling by and of itself. 

Claimant was also examined by the physicians at the 
Orthopaedic Consultants who found claimant had 50% neck 
motion, residual reflex and sensory changes in C7 root and 
diagnosed a chronic cervical, thoracic and lumbar pain. 
Claimant was advised to go to the Pain Clinic where he was 
enrolled from December 5 through Decerober 22, 1978. Dr. 
Seres, in his discharge summary, reported that the patient 
himself felt he had made significant gains in reduction of 
his level of pain but that he showed little interest in work 
planning and had a rather diamatic increase in back pain 
when told his claim would probably be closed. The only 
limitation which Dr. Seres placed upon claimant's work ac
tivity was that he was not to lift more than 25 pounds. 

Claimant is presently 52 years old, he has done auto
motive work, sheet metal work and some farming. At the 
present time a voca tiona·1 coordinator is working with claimant 
to help him obtain employment • 
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In 1968 and again in 1969 claimant had low back lami
nectomies; at that time he was self-employed as a farmer, .

Claimant suffered another industrial injury on February
26) 1975 for which he filed a claim with tho Fund designatsdas Claim No. DD 83121. This injury required low back surgery
v;hich was performed on January 19, 1976 . At the present time
the claim for this injury is being closed pursuant to the
provisions of ORS 656.268.

Dr. Misko, on'May 11, 1977, requested the Fund to re
open claimant's claim for the 1960 industrial injury because
of the continuing difficulty claimant was having in the cer
vical region of his spine. He diagnosed spondylosis and perf
a fusion at C5-C6 and C6-C7 on September 27, 1977. On July 12,
1978 Dr. Misko found claimant to be medically stationary, v/ith
an excellent fusion but multiple complaints of soreness in the
arm, cervical pain and headaches.

Claimant was examined on September 14, 1978 by Dr. Par-
varesh who reported clinical signs and symptoms of anxiety
neurosis associated with psychophysiological musculoskeletal
disorder. Dr. Parvaresh stated that claimant had had neuro
sis all of his life and that the psychiatric impairment was
not disabling by and of itself.

Claimant was also examined by the physicians at the
Orthopaedic Consultants who found claimant had 50% neck
motion, residual reflex and sensory changes in C7 root and
diagnosed a chronic cervical, thoracic and lumbar pain.
Claimant was advised to go to the Pain Clinic where he was
enrolled from December 5 through Decemi>er 22, 1978 . Dr.
Seres, in his discharge summary, reported that the patient
himself felt he had made significant gains in reduction of
his level of pain but that he showed little interest in work
planning and had a rather dramatic increase in back pain
when told his claim would probably be closed. The only
limitation which Dr. Seres placed upon claimant's v/ork ac
tivity was that he was not to lift more than 25 pounds.

Claimant is presently 52 years old, he has done auto
motive work, sheet metal work and some farming. At the
present time a vocational coordinator is working with claimant
to help him obtain employment. ‘
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On February 7, 1979 the employer requested a determin-
ation of claimant's present condition as it related to his · J::::.,., 
June 7, 1960 industrial injury. The Evaluating Committee W 
of the Workers' Compensation Departrr-.ent recomrnended that al-
though claimani had an additional two-level cervical fusion 
j:: 1977 ·they founc'l no evidence to warrant granting claimant 
an addi~ional .award for permanent 9artial disability. They 
recommended that he should be granted additional compensa-
tion for temporary total disability inclusively from ~ay 
11, 1977 through D~cember 22, 1978, less amounts paid claim
ant for temporary total disability as a result of his claim 
designated as SAIF Claim No. DD 83121. 

The Evaluating Committee also made recommendations 
with respect to the February 26, 1975 industrial injury, 
however, lhal ~lai~ i~ n6~ b~for~ lh~ g~~rd on own motion, 
therefore, the Board has given such recorrur1.ennations no 
consideration; Claimant is entitled to iequest a hearing 
on the adequacy of the Determination Order which closed 
his 1975 claim if he desires to do so. 

ORDER 

Claimant is awarded compensation for temporary total 
diHability in~l~~ively ttQrn M~y 1~, 1977 through December 
22, 1978, less amounts paid to claimant by the State Acci
dent Insurance Fund as a result of its Claim No. DD 83121. 

This award for temporary total disability is in ad
dition to all previous awards granted claimant for his June 
7, 1960 industrial injury. 

CLAIM NO. 133 CB 2906996 

LOUISE H. CHYTKA, CLAI~ANT 
Coons & Anderson, Claimant's Attys. 
Ford & Cowling, Defense Attys. 
Own Motion Order 

APRIL 10, 1979 

on April 12, 1978 claimant requested the Board.to ex
ercise its own motion jurisdiction and reopen her claim for 
an injurv sustained on November 3, 1970 while working as a 
checker for Safeway Stores, whose carrier was Travelers In- . 
surance_ Company. 

-714-

On February 7,. 1979 the employer requested a determin'
ation of claimant's present condition as it related to his
June 1, 1960 industrial injury. The  valuating Committee
of the Workers ' Compensation Department recomm.ended that al
though claimant had an additional two-level cervical fusion
i r. 1977 'they found no evidence to v/arrant granting claimant
an additional award for permanent partial disability. They
recomm.erided that he should be granted additional compensa
tion for temporary total disability inclusively from May
11, 1977 through December 22, 197S, less amounts paid claim
ant for temporary total disability as a result of his claim
designated as SAIF Claim No. DD 83121.

%

The  valuating Committee also made recomm.endations
with respect to the February 26, 1975 industrial injury,
however, that claim 15 ndt ths Bsajfd Oh OWn ITlOtion,
therefore, the Board has given such recpmm.endations no
consideration. Claimant is entitled to request a hearing
on the adequacy of the Determination Order which closed
his 1975 claim if he desires to do so.

ORD R
Claimant is awarded compensation for tem.porary total

disability insiusivsly frQW May ll, 1977 through December
22, 1978, less amounts paid to claimant by the State Acci
dent Insurance Fund as a result of its Claim No. DD 83121.

This award for temporary total disability is in ad
dition to all previous awards granted claimant for his June
7, 1960 industrial injury.

CLAIM NO. 133 CB 2906996 APRIL 10, 1979
LOUIS H. CHYTKA, CLAIMANT
Coons & Anderson, Claimant's Attvs.
Ford & Cowling, Defense Attvs.
Own Motion Order

On April 12, 1978 claimant requested the Board to ex
ercise its own motion jurisdiction and reopen her claim for
an injury sustained on November 3, 1970 while working as a
checker for Safeway Stores, whose carrier was Travelers In
surance Company.
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_In March 1978 claimant had filed a claim for aggrava
tion wtiich had been d~nied by the carrier on March 22, 1978 
on the: grounds that claimant's aggravation rights had ex
pired on May 5, 1976. 

ThQ Hod.rd, J t th~t tit\\~, concluded that l l shoulc1 re:
fer the matter to its Hearings Division to be set for hearing 
before a Referee for the purpose of receiving evidence on 
the merits of claimant's request for own motion relief. The 
Referee was instructed to furnish the Board with a transcript 
of the hearing and submit it to the Board with the Referee's 
recommendation._ 

On January 23, 1979 a hearing was held before Referee 
Terry L. Johnson and on March 20, 1979 Referee Johnson sub
mitted a transcript of the proceedings to the Board together 
with his recommendation. 

The Boarc, after de nova review of the transcript of 
the proceedings, affirms and adoDts as its own the Referee's 
recommendation, a copy of which is attached hereto and, by 
this reference, is made a part hereof. 

ORDER 

Claimant's request that the Board exercise its own mo
tion jurisdiction pursuant to ORS 656.278 which was received 
by the Board on April 12, 1978 is denied. 

The denial of claimant's claim for aggravation which 
was made by the carrier, the Trav~lers Insurance C9mp~ny, Qil 
March 22, 1978 is affirmed. 

SAIF CLAIM NO. A 535871 

DOROTHY J. DAVIS, CLAI:tv'IANT 
John D. Ryan, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
own Motion Determination 
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APRIL 10, 1979 

In March 1978 claimant had filed a claim for aggrava
tion which had been denied by the carrier on March 22, 1978
on the. grounds that claimant’s aggravation rights had ex
pired on May 5, 1976.

ThQ B03.rd., conduclecl that it shoulti re:-'fer the matter' to its Hearings Division to be set for hearing
before a Referee for the purpose of receiving evidence on
the merits of claimant's request for own motion relief. The
Referee was instructed to furnish the Board with a transcript
of the hearing and submit it to the Board with the Referee's
recommendation..

On January 23, 1979 a hearing was held before Referee
Terry L. Johnson and on March 20, 1979 Referee Johnson sub
mitted a transcript of the proceedings to the Board together
with his recommendation.

The Board, after de novo review of the transcript of
the proceedings, affirms and adopts as its own the Referee's
recommendation, a copy of which is attached hereto and, by
this reference, is made a part hereof,

ORD R
Claimant's request that the Board exercise its ov/n mo

tion jurisdiction pursuant to ORS 656.278 which was received
by the Board on April 12, 1978 is denied.

9

The denial of claimant’s claim for aggravation which
was made by the carrier^ the Travelers Insurance Cqmp^nyi
March 22, 1978 is affirmed.

SAIF CLAIM NO. A 535871 APRIL 10, 1979
DOROTHY J. DAVIS, CLAIMANT
John D, Ryan, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Own Motion Determination
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suffered a compcinsable inJury on April 4, 
1956 while employed by Western Wirebound Box Company, whose 
carrier was the State Industrial Accident Conunission, pre
decessor of the State Accident Insuranc~ Fund. Claimant 
ultimately received an award equivalent to 40% loss function 
of an arm for unscheduled disability on May 7, 1959; her ag
gravation rights have expired. 

The Board entered an Own Motion Order dated July 28~ 
1978 which reopened claimant's claim as of January 10, 1978, 
the date claimant was first examined by Dr. Langston. Claim
ant had had a previous fusion of L4-Sl and there was a pseudo
arthrosis above the fusion; Dr. Langston recommended further 
treatment for this problem. · 

Claimant was examined by the physicians at the Ortho
pi@dic Consultants on May 11, 1978 who indicated that claim
ant's main difficulty at the present time was ceniered in the 
lumbosacral area-and was present most of the time. The claim
ant's present condition was related to her industrial injury 
of April 4, 1956; there was no history of any intervening in
jury to account for.the exacerbation of her symptoms and it 
was felt that the presence of a pseudoarthrosis which had be
come symptomatic required consideration of surgical repair. 
Hbwever, claimant has high blood pressure with symptoms of 
dysnia_an~ angina, therefore, she would be a poor risk from 
the standpoinf of ·~urgery. 

The doctors recommended that claimant's cardiac status 
be thoroughly evaluated prior to surgery and if possible that 
her blood pressure be brought under control. It was also ~ec
ommended that claimant go on a weight reduction program inas
much as at that time she was approximately 60 pounds heavier 
than she had been three years previous. 

On January 22, 1979 claimant was a~ain examined by the 
Orthooaedic Consultants. Claimant was wearing her back brace 
and the diagnosis was chronic lumbosacral and left leg pain 
and residuals of a spine fusion. Claimant's condition was con
sidered medically stationary and claim closure was recomJT1ended. 

It wai; b@li@v@d that claimant would be unable to return 
to .her previous occupation and if she attempted another occupa
tion it would have to be very-sedentary. At her aqe it was 
felt that it was questionable as to the possibili·ty of retrain
ing ~laimant for some light type of work~ They rated the loss 
of function of the back as it existed at the· time of the exam
ination and due to the injury as moderately severe. 
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Claimant suffered a compensable injury on April 4,
1956 while employed by Western Wirebound Box Company, v/hose
carrier was the State Industrial Accident Commission, pre
decessor of the State Accident Insurance Fund. Claimant
ultimately received an award equivalent to 40% loss function
of an arm for unscheduled disability on May 7, 1959; her ag
gravation rights have expired.

%

The Board entered an Own Motion Order dated July 2£^,
1978 which reopened claimant's claim as of January 10, 1978,
the date claimant was first examined by Dr. Langston. Claim
ant had had a previous fusion of L4-S1 and there was a pseudo
arthrosis above the fusion; Dr. Langston recommended further
treatment for this problem.

Claimant was e'xamined by the physicians at the Ortho-paeclic Congultants on May 11, 1978 who indicatecl that claim-
ant's main difficulty at the present time was centered in the
lumbosacral area and v;as present most of the time. The claim
ant's present condition v/as related to her industrial injury
of April 4, 1956: there was no history of any intervening in
jury to account for the exacerbation of her symptoms and it
was felt that the presence of a pseudoarthrosis v;hich had be
come symptomatic required consideration of surgical repair.
However, claimant has high blood pressure with symptoms of
dysnia and angina, therefore, she would be a poor risk from
the standpoint of surgery.

The doctors recommended that claimant's cardiac status
be thoroughly evaluated prior to surgery and if possible that
her blood pressure be brought under control. It was also rec
ommended that claimant go on a weight reduction program inas
much as at that time she was approximately 60 pounds heavier
than she had been three years previous.

On January 22, 1979 claimant was again examined by the
Orthopaedic Consultants. Claimant was wearing her back brace
and the diagnosis was chronic lumbosacral and left leg pain
and residuals of a spine fusion. Claimant's condition was con
sidered medically stationary and claim closure was recommended

It was bQli@v§d that claimant would be unable to return
to .her previous occupation and if she attempted another occupa
tion it would have to be very sedentary. At her age it was
felt that it was questionable as to the possibility of retrain
ing claimant for some light type of work, They rated the loss
of function of the back as it existed at the time of the exam
ination and due to the injury as moderately severe.
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On March 9, 1979 the Fund requested a determination of 
claimant's condition. The Evaluation Cowmitte of the Workers' 
Compensation Depart~ent recommended to the Board that claim
ant's claim -be closed with an addi tiona],. award of compensa tio_n 
for temporary total disability from Jam1ary 10, 19 78 through 
January 22, 1979, less time worked an~ an additional award for 
her permanent partial disability equal to 10%; this would 9ive 
claimant a total of 50% loss function of an arm for unscheduled 
di sabi li t.y. 

The Board, after considering the medicals and givin9 
great weight to the closing evaluation by the Orthopaedic Con
sultants, finds that 50% of the maximum allowable for unsched
uled disability ~ight be sufficient insofar as claimant's 
physical impairm.ent is concerned although it would appear 
somewhat low. Howev~r, this is an unscheduled injury and the 

9~~t~.~9n to. ~~te.m~ning th~ extent ot un5Gheduled di5abil
ity is the, loss of the claimant's wage earning capacity. 
According to the phy~icians at Orthopaedic Consultants, based 
upon their last examination of claimant in January 1979, it 
is quite apparent that there is very little, if anything, 
that claimant now can do as a result of her industrial in-
jury~ ·--... 

The Board feels that to adequately compensate claimant 
for this substantial loss of wage earning capacity, she should 
receive an award equal to 80% of the maximum allowable by law. 
Claimant has already received 40% as a result of the award 
granted to her on May_ 7, 1959. 

ORDER 

Claimant is awarded compensation for temporary total· 
disability.from January 10, 1978 through January 22, 1979, less 
time worked, and compensation equal to 40% loss function of an 
arm for unscheduled low back disability. 

These awards are in addition to all previous awards 
received by claimant for her April 4, 1956 industrial injury. 

WCB CASE NO. 78-1903 

PATRICK N. RYAN, CLAIMANT 
Evohl F. Malagon, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Order 
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On March 9, 1979 the Fund requested a determination of
claimant's condition. The  valuation Committe of the Workers'
Compensation Department recommended to the Board that claim
ant's claim 'be closed with an additional award of compensation
for temporary total disability from January 10, 1978 through
January 22, 1979 , less time worked and an additional av;ard for
her permanent partial disability equal to 10%; this would give
claimant a total of 50% loss function of an arm for unscheduled
disability.

The Board, after considering the medicals and giving
great v;eight to the closing evaluation by the Orthopaedic Con
sultants, finds that 50% of the maximum allowable for unsched
uled disability might be sufficient insofar as claimant's
physical impairment is concerned although it would appear
somewhat lov/. However, this is an unscheduled injury and the

the of unsclieiluled disabil-
itv is the. loss of the claimant's wage earning capacity.
According to the physicians at Orthopaedic Consultants, based
upon their last examination of claimant in January 1979, it
is quite apparent that there is very little, if anything,
that claimant now can do as a result of her industrial in
jury. - '

The Board feels that to adequately com.pensate claimant
for this substantial loss of wage earning capacity, she should,
receive an award equal to 80% of the maximum allowable by law.
Claimant has already received 40% as a result of the av;ard
granted to her on May 7, 19 59 .,

ORD R

9

Claimant is av/arded compensation for tem.porary total
disability ■ from January 10, 1978 through January 22 , 1979 , less
time worked, and compensation equal to 40% loss function of an
arm for unscheduled low back disability.

These awards are in addition to all previous awards
received by claimant for her April 4, 1956 industrial injury.

WCB CAS NO. 78-1903
PATRICK N RYAN, CLAIMANT
Evohl F Malagon, Claimant's Atty 
SAIF, Legal Services, Defense Atty.
Order
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March 21, 1979 the Board entered its Order on Re
view in the above entitled matter. The Board's order af
firmed the order of the Referee, dated August 11, 1978, 
wherein the January 1978 incident was found to be a new in
tervening injury and the denial of claimant's claim for 
agsravation issued by the Fund on January 31, 1978 and 
the Determination Order dated April 4, 1977 both were af-
firmed, 

On March 30 the claimant, by and through hi~ attorney, 
requested the Board to reconsider its Order on_Review. 
Claimant's contention is that the so-called second injury 
did not rise to the level of an intervening incident which 
would cut off the original liability of the Fund. He based 
this contention ori the Court's. ruling in both Weller and 
Stupfel which ess~ntially stand for the proposition that 
a minor, ·non-permanent aggravation of a pre-existtng con
dition is not compensable.· 

The Board, after consideration, concludes that neither 
We~ler nor Stupfel apply in this case. The Board remains 
convinced that both_the Fund's denial and the Determination 
·order were properly affirmed. 

ORDER 

Th~ ~9tion to reconsider the Board's Order on Review 
entered in the above entitled matter on March 21, 1979 is 
hereby denied. 

WCB CASE NO. 78-9157 APRIL 11, 1979 

JAMES CYPERT, CLAI.MANT 
Richardson, Murphy & Nelson, 

Claimant's A.ttys. 
Roger Warren, Insurer's Atty. 
Collins, Velure & Heysell, Defense A.ttys. 
Order 

On January 12, 1979 Referee James P. Leahy, after 
a hearing, upheld the denial by the employer/carrier of 
claimant's claim dated November 13, 1978. On January 25, 
1979 the claimant reauested Board review of this order. 
The request was acknowledged and the'parties were notified 
that all briefs WO:Jld be due no later than Hay 9, 1979. 
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On March 21, 1979 the Board entered its Order on Re~
view in the above entitled matter. The Board's order af
firmed the order of the Referee, dated August 11, 1978,
wherein the January. 1978 incident was found to be a new in
tervening injury and the denial of claimant's claim for
aggravation issued by the Fund on January 31, 1978 and
the Determination Order dated April 4, 1977 both were af-
firmed I

m

On March 30 the claimant, by and through his attorney,
requested the Board to reconsider its Order on Review.
Claimant's contention is that the so-called second injury
did not rise to the level of an intervening incident which
would cut off the original liability of the Fund. He based
this contention on' the Court's ruling in both WeHer and
Stupfel which essentially stand for the proposition that
a minor, non-permanent aggravation of a pre-existing con
dition is not compensable.

The Board, after consideration, concludes that neither
Weller nor Stupfel apply in this case. The Board remains
convinced that both the Fund's denial and the Determination
Order were properly affirmed.

ORD R
motion to reconsider the Board's Order on Review

entered in the above entitled matter on March 21, 1979 is
hereby denied.

WCB CAS NO. 78-9157 APRIL 11, 1979
JAM S CYP RT, CLAIMANT
Richardson, Murphy & Nelson,
Claimant's Attys.

Roger Warren, Insurer's Atty.
Collins, Velure & Heysell, Defense Attys.
Order

On January 12, 1979 Referee James P. Leahy, after
a hearing, upheld the denial by the employer/carrier of
claimant's claim dated November 13, 1978. On January 25,
1979 the claimant requested Board review of this order.
The request was acknowledged and the‘parties were notified
that all briefs would be due no later than May 9, 1979.
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"on March 29, 1979 the Board received from claimant, 
by and through his attorney, a motion for an order allowing 
claimant to submit additional evidence with his appeal 
brief. The grounds were that such evidence was not avail
able at the time of the hearing, January 3, 1979. 

The additional evidence consists Qt~ fiye-paae 
findi~gs of fact summarizing a hearing before the Nevada 
Industrial Conunission on February 23, 1979. Claimant al
leges that facts, records and evidence submitted in the 
hearing before Referee Leahy make reference to a denial 
by the Nevada Industrial Commission of claimant's cluim 
for injuries-to his low back (Nevada Claim No. 78-78327) 
and that Referee Leahy in his order points his finger to 
the Nevada injury. Furthermore, claimant alleges that no 
action was taken by the -Nevada I_ndustrial Corrmission and, 
in fact, testimony of the Nevada Medical Advisor, pointed 
the finger of causation at the State of Oregon. 

Notwithstanding the contentions of claimant offered 
in support of his motion, the fact remains that the findings 
of fact by the Nevada Industrial Commission were not before 
the Referee at the time of the hearing and, therefore, can
not be properly considered by the Board on de novo revi~w. 

ORDER 

The motion to admit evidence received from claimant on 
March 29, 1979 is hereby denied. 

WCB CASE NO. 77-2694 

LEE 0. GRIMM, CLAIMANT 
Richard M. Rogers, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by the SAIF 

APRIL 11, 1979 

Reviewed by Board Members Phillips and McCallister. 

The State Accident Insurance Fund seeks review by the 
Board of the Referee's order granting claimant compensation 
equal to 240° for 75% unscheduled low back disability. The 
Fund contends this award is excessive • 

.:..719-
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On March 29, 1979 the Board received from claimant,
by and through his attorney, a motion for an order allowing
claimant to submit additional evidence with his appeal
brief. The grounds were that such evidence was not avail
able at the time of the hearing, January 3, 1979.

The additional evidence consists ^
findings of fact summarizing a hearing before the Nevada
Industrial Commission on February 23, 1979. Claimant al
leges that facts, records and evidence submitted in the
hearing before Referee Leahy make reference to a denial
by the Nevada Industrial Commission of claimant's claim
for injuries,^to his low back (Nevada Claim No. 78-78327)
and that Referee Leahy in his order points his finger to
the Nevada injury. Furthermore, claimant alleges that no
action was taken by the Nevada Industrial Commission and,
in fact, testimony of the Nevada Medical Advisor, pointed
the finger of causation at the State of Oregon.

Notwithstanding the contentions of claimant offered
in support of his motion, the fact remains that the findings
of fact by the Nevada Industrial Commission were not before
the Referee at the time of the hearing and, therefore, can
not be properly considered by the Board on de novo review.

ORD R
The motion to admit evidence received from claimant on

March 29, 1979 is hereby denied.

WCB CAS NO. 77-2694 APRIL 11, 1979
L  O, GRIMM, CLAIMANT
Richard M. Rogers, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by the SAIF

Reviewed by Board Members Phillips and McCallister.
The State Accident Insurance Fund seeks review by the

Board of the Referee's order granting claimant compensation
equal to 240® for 75% unscheduled low back disability. The
Fund contends this award is excessive.
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a truck driver, sustained a compensable injury 
to his low back on April 30, 1973. Dr. Schuler, an orthopedic ~ 
surgeon, examined clai~ant and diagnosed a facet type syndrome • 
with strain, muscle spasm ann ·1oss of motion in the lumbosacral 
joint. Claimant was released to return to light work ih June 
1973. He returned to driving a truck but on a job which dia 
not require the lifti_ng which he had been required to do prior 
to his injury. The claim was initially closed with no award 
for permanent partial disability. · 

Claimant 1 s claim was reopened in October 1975 and at that 
time claimant was under the medical care of Dr. Begg, an orthope
dist, who diagnosed: (1) acute lumbosacral strain, (2) sciatica, 
riqht, and (3) thinning of the lumbosacral joint. In March 1976 
claimant was aoain released to work. However, his condition did 
not imorove anJ he was aiven ~ transcutaneous stimulator. This 
gave claimant no help. _.A myelogram was negative and because of 
thQ chroni~ r~current low DdC~ p~in, the thinnin~ of the lu~bo
·sacral joint and the arthritic degenerative changes it was felt 
that claimant should not return to truck driving. Dr. Begg 
estimated claimant had 50% permanent partinl disability of the 
low back as a result of his injury. He restricted him from, 
heavy lifting, bending, stooping or driving a truck long d±s
tances. 

In Septewber 1977 claimant was examined by the Ortho
paedic Consultants who found a chronic lumbosacral sorain. 
Claimant was stationary and could do the same occuoa~ion he 
had been doing previously with limitations p~ liftlng. The 
total loss of function and the loss due to the injury were 
mild. . 

In August 1977 claimant was referred to Dr. Lindemann, 
a clinical psychologist, for psychological evaluation. This. 
was in conjunction with a referial for vocational rehabili
tation services. Claimant had many complaints about many parts 
of his body and Dr. Lindemann had difficulty avoiding the im
pression that claimant was exaggerating to a certain extent. 
Claimant was very·.pessimistic and was depressed to th~ point 
of being almost immobilized. It was not suggested that claim
ant had no real physical problems but it was possible that his 
reactions to those problems were exaggerated and ove~drawn. 

Claimant was not considered a ca'ndidate for academi·c 
training but it was ~elieved that he could work as a night 
watchman, auto parts clerk or retail clerk.· ~he prognosis 
for successful rehabilitation was poor. In January 1978 
claimant was enrolled in a short-term sales training program 
which he successfully completed. 
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Claimant, a truck driver, sustained a compensable injury
to his low back on April 30, 1973, Dr. Schuler, an orthopedic
surgeon, examined claimant and diagnosed a facet type syndrome
with strain, m.uscle spasm and loss of motion in the lumbosacral
joint. Claimant was released to return to light v/ork in June
1973. He returned to driving a truck but on a job which did
not require the lifting which he had been required to do prior
to his injury. The claim was initially closed with no award
for permanent partial disability.

Claimant's claim was reopened in October 1975 and at that
time claimant was under the medical care of Dr. Begg, an orthope
dist, who diagnosed: (1) acute lumbosacral strain, (2) sciatica,
right, and (3) thinning of the lumbosacral joint. In March 1976
claimant was again released to work. However, his condition did
not improve and he was given a transcutaneous stimulator. This
gave claimant no help, A myelogram, was negative and because of
thQ chronic recurrent low haCK the thinning of the lumbosacral joint and the arthritic degenerative changes it was felt
that claimant should not return to truck driving. Dr. Begg
estimated claimant had 50% perm.anent partial disability of the
low back as a result of his injury. He restricted him from,
heavy lifting, bending, stooping or driving a truck long dis
tances.

In September 1977 claimant was examined by the Ortho
paedic Consultants who found a chronic lumbosacral sprain.
Claim.ant was stationary and could do the same occupation he
had been doing previously with limitations on lifting. The
total loss of function and the loss due to the injury were
mild,

In August 1977 claimant was referred to Dr. Lindemann,
a clinical psychologist, for psychological evaluation. This
was in conjunction with a referral for vocational rehabili
tation services. Claimant had many complaints about many parts
of his body and Dr. Lindemann had difficulty avoiding the im
pression that claimant was exaggerating to a certain extent.
Claimant was very .pessimistic and was depressed to the point
of being almost immobilized. It was not suggested that claim
ant had no real physical problems but it was possible that his
reactions to those problems were exaggerated and overdrawn.

Claim.ant was not considered a candidate for academic
training but it was believed that he could work as a night
watchman, auto parts clerk or retail clerk.- The prognosis
for successful rehabilitation was poor. In January 1978
claimant was enrolled in a short-term sales training program
which he successfully comoleted.
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Prior to his injury, claimant's job as a truck driver 
invo1ved stooping, bending,· lifting and climbing up and down, 
and sliding 400-pound pipes. 

~ ...... ;.,...., 

In April 1978· he was working as a trucker but he had 
to terminate because of recurrent injuries to his back, 
shoulder, neck and right knee. Claimant said he had to re
turn to trucking even though it ca11sed him to work in pain 
h~~~U~~ h~ needed money lo supp9rt his family. He takes 
pain medication almost daily, wears a· back brace and uses 
a heating pad. Claimant feels -his condition is becoming 
progressively worse. 

After .... complE:~!}l~ his sales t:r:2-J.ritng program, claimant 
attempted to utiiize the knowledge obtained therefrom but 

·was. unable to continue selling because it was physically too 
difficulL· 

The Referee found that claimant, who was 47 years old, 
has an eighth grade education and has worked as a truck d~iver 
since he was 17. Claimant is suffering from a chronic r~cur~ 
rent low back strain superimposed upon thinning of the lumbo
sacral joint and arthritic degenerative changes. Based upon 

th; mediGal· ~vidence, the Refere~ found th~t �lJimant wag no 
longer able to do heavy lifting, bending, stooping or truck 
driving for long distances. His work activity would have to 
be in the light or sedentary area. 

The Referee found that al t_hough · claimant was successful 
in compieting his course in sales, he-did not attempt to find 
work in that area after the first job which proved to be too 
strenuous. Claimant stated that he would be w~lling to try 
other employment but he is disinterested in working for lesser 
wages than before. Claimant was receivirg $9.2, an hour the 
last time he worked as a truck driver. 

The Referee concluded that the evidence did not support 
a finding of permanent total disability, however, it did indi
cate that claimant· was now limited to light work. After con
sidering claimant's physical factors, age, education, train
ability.and intellectual ability, the R~feree concluded that 
claimant had suffered a greater loss of wage earning capacity 
than was represented by the award of 64° for 20% unscheduled 
disability granted by.the De~ermination Order dated April 4, 
.1977. He increased the award to 240° for 75% of the maximum. 

-721-
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Prior to his injury, claimant's job as a truck driver
involved stooping, bending,’ lifting and climbing up and down,
and sliding 400-pound pipes.

In April 1970- he was working as a trucker but he had
to terminate because of recurrent injuries to his back,
shoulder, neck and right knee. Claimant said he had to re
turn to trucking even though it caused him to work in pain
because hd needed money to suppprt his family. He takes
pain medication almost daily, wears a' back brace and uses
a heating pad. Claimant feels ’his condition is becoming
progressively worse.

After completing his sales traj,ning program, claimant
attempted to"~ utilize the knov;ledge obtained therefrom but
V7as. unable to continue selling because it was physically too
difficult.

The Referee found that claimant, v/ho was 47 years old,
has an eighth grade education and has worked as a truck driver
since he was 17. Claimant is suffering from a chronic recur
rent low back strain superimposed upon thinning of the lumbo
sacral joint and arthritic degenerative changes. Based upon

the medical evidence, the Referee found that claimant was nolonger able to do heavy lifting, bending, stooping or truck
driving for long distances. His work activity V70uld have to
be in the light or sedentary area.

The Referee found that although'claimant was successful
in completing his course in sales, he“did not attempt to find
work in that area after the first job which proved to be too
strenuous. Claimant stated that he would be willing to try
other employment but he is disinterested in v;orking for lesser
wages than before. Claimant was receiving $9.27 an hour the
last time he worked as a truck driver.

The Referee concluded that the evidence did not support
a finding of permanent total disability, however, it did indi
cate that claimant was now limited to light work. After con
sidering claimant's physical factors, age, education, train-
ability, and intellectual ability, the Rpferee concluded that
claimant had suffered a greater loss of wage earning capacity
than was represented by the award of 64° for 20% unscheduled
disability granted by the Determination Order dated April 4,
.1977. He increased the award to 240° for 751 of the maximum.

-721-



         
            

          
           
          
          

   
      

                    
             

         
         

           
       

 
       

            
          

          
             

            
          

           
           
            
    

        
           

          
      

        
            
          

            
       

      

          

           
         

              
        

Board, on de.novo review,·does not find sufficient 
medical evidence to justify an award of 75%. At the time of 
the hearing, claimant was working. Subse~uent to the date of 
the hearing but prior to the date of the Referee's order, claim
ant sustained a new injury. Obviously, the results of this 
new injury cannot be taken into consideration in_making a 
determination of claimant 1 s disability. 

The physicians ut the Orthopaedic Consultants found-. 
~h~t ulnimJnt could rgturn to th@ ~a~o occupation, truck driv
ing, but that he would have some limitations on lifting. They 
found the total loss of function due to the injury to be mild. 
The psychological evaluation of claimant indicated he had a 
tendency to exaggerate his problems. There was no evidence 
that claimant did not have real physical problems but it was 
believed that·claimant's r~action to those problems-was ex
aggerated. 

Claimant indicated by successfully completing his course 
in sales that he did have the ability to be retrained; however, 
he only made one attempt to utilize this training. Claimant 
·apparently wishes to continue in his occupation as a truck
driver and he is not willing to earn less than he earned prior 
to his injury. The doctors state that he can return to his 
former occupation as a truck driver and the limitations imposed 
upon claimant by the doctors as_a result of th~ industrial in-
jury will not deprive claimant .. of any ·s·ub~tantia1 secynent of the &\ 
labor market in which he was engaged or for which he was quali- W 
fied prior to his injury. 

The Board concludes that claimant would be adequately 
compensated for his industrial injµry of April 30, 1973 by an 
award of compensation equal to 96° which represents 30% of· 
the maximum for unschedule_d low back disability. 

Because claimant sustained a new industrial injury between 
the date of -!::he hear ~ng and the date 6f -eh~ R~f~r~~ 1 g OFOt.rr, I, 

the Board concludes that its award of compensation shoulcl. be 
effective on April 21, 1978, the date of the hearing before the 
Referee. This will.preserve claimant's aggravation rights for 
the April 30, 1973 industrial injury .. , · 

ORDER 

The .order of the Referee, dated September 15, 1978, is 
modified. 

·Claimant is awarded 96° of a ma¼imurn of 320° for 30% 
unscheduled low back disability. This award is effective as 
of April· 21, 19 78 and is in lieu of the award grantee: by the 
Referee's order which in all other ,respects is affirmed. 

-722- ' 

The Board, on de novo review,'does not find sufficient
medical evidence to justify an award of 75%. At the time of
the hearing, claimant was working. Subsequent to the date of
the hearing but prior to the date of the Referee's order, claim
ant sustained a new injury. Obviously, the results of this
new injury cannot be taken into consideration in making a
determination of claimant's disability.

The physicians at the Orthopaedic Consultants found
that 'olainiant could roturn to the sani o occupation, trucK driv-ing, but that he would have some limitations on lifting. They
found the total loss of function due to the injury to be mild.
The psychological evaluation of claimant indicated he had a
tendency to exaggerate his problems. There v;as no evidence
that claimant did not have real physical problems but it was
believed that'claimant's reaction to those problems was ex
aggerated .

Claimant indicated by successfully completing his course
in sales that he did have the ability to be retrained; however,
he only made one attempt to utilize this training. Claimant
'apparently wishes to continue in his occupation as a truck-
driver and he is not willing to earn less than he earned prior
to his injury. The doctors state that he can return to his
former occupation as a truck driver and the limitations imposed
upon claimant by the doctors as a result of the industrial in
jury will not deprive claimant of any 'substantial segment of the
labor market in which he was engaged or for which he was quali
fied prior to his injury.

The Board concludes that claimant would be adequatelv
compensated for his industrial injury of April 30, 1973 by an
award of compensation equal to 96° which represents 30% of'
the maximum for unscheduled low back disability.

Because claimant sustained a new industrial injury between
the date of the hearing and the dat6 6f thS Rsfe^SG'S OI&QT,
the Board concludes that its award of compensation should, be
effective on April 21, 1978, the date of the hearing before the
Referee. This will‘preserve claimant's aggravation rights for
the April 30, 1973 industrial injury. v

ORD R
The order of the Referee, dated September 15, 1978, is

modified.
•Claimant is awarded 96° of a maximum of 320° for 30%

unscheduled lov; back disability. This award is effective as
of April 21, 1978 and is in lieu of the award granted by the
Referee's order which in all other -respects is affirmed.

722

m

•S/- -



  
    

 
    
  

    

     
          

        
       

           
           
       

          
      

        
         

         
          
            

         
   

      
          

            
         
           
       

        
           

              
              
         
          
        

            
           
       

      CASE NO. 77-2522 

LILY HEIDE, CLAIMANT 
AndQrson, Fu1ton; Lavis fi V{ln 'I'hi-~l, 

Claimant's Attys. 
Souther, Spaulding, Kins~y, Williamson & 

Schwabe, Defense Attys. 
Request for Review by Employer 

APRIL 11, 1~79 

Reviewed by Board Members Wilson and McCa.llister. 

The employer seeks review by the Board of the Referee's 
order which awarded claimant permanent total disability effective 
September 11, 1.978, the date of his order. 

Claimant was a tuna skinner who, as a result of a compen
sable injury suffered on Septemb~r 15., 1975, had to have her 
right foot amputated. Complications required an additional cm
putation about a year later. The final a~putation was at ap
proximately six inches below the right knee. 

Dr. McKillop, an orthopedic surgeon who performed the am
putation, stated later that claimant was developing phantom pains 
in her stump. Clairn0 nt, in September 1977,complained of sharp, 
knife-like pains in the amputation sturr:p which occurred once or 
twice a day. They were related to a degree to the amount of time 
cla{mant spent standing on her prosthesis. She also com~lained 
of chronic phantom pain. 

Dr1 MGKillop f9und no evidence of amputation neuroma and 
he felt that.claimant was doing cuite well. There were no com
plaints of back or hip symptoms and no reason to believe that 
the amputation would cause such complaints or problems. It 
was Dr. McKillop' s opinion that claimant would have to live witr1 
the pain and probably reduce her walking activities. 

A service coordinator from the Field Services Division 
testified that claimant told him in February 1976 that she did 
not plan to return to work and was going to retire at age 62. 
Claimant was upset at the time he first talked with her so· the 
service coordinator called later but she still refused anv 
services. It was his opinion that if claimant was motivated 
Vocational Rehabilitation would be able to ·find her employment 

and he produced a list of jobs which people with one leg· 
could perform, however, he was not certain if any such jobs 
were available in Clatsop County where claimant lived. 

-723-

LILY HEIDE, CLAIMANT
Ant^Qison, FU'ltony Lavis h Van

claimant's Attys 
Souther, Spaulding, Kinsey, Williamson &

Schwabe, Defense Attys.
Request for Review by Employer

Reviewed by Board Members Wilson and McCallister.
The employer seeks review by the Board of the Referee's

order which awarded claimant permanent total disability effective
September 11, 1.978, the date of his order.

Claimant was a tuna skinner who, as a result of a compen
sable injury suffered on September 15., 1975, had to have her
right foot amputated. Complications required an additional am
putation about a year later. The final amputation was at ap
proximately six inches below the right knee.

Dr. McKillop, an orthopedic surgeon who performed the am
putation, stated later that claimant v;as developing phantom pains
in her stump. Claimant, in September 1977,complained of sharp,
knife-like pains in the amputation stum.p v;hich occurred once or
twice.a.day. They were related to a degree to the amount of time
claimant spent standing on her prosthesis. She also complained
of chronic phantom pain.

Dll NcKiii^’P evidence of amputation neuroma and
he felt that' claimant was doing quite well There v/ere no com
plaints of back or hip symptoms and no reason to believe that
the am putation v/ould cause such complaints or problemiS It
was Dr McKillop's opinion that claimant would have to live with
the pain and probably reduce her walking activities 

A service coordinator from the Field Services Division
testified that claimant told him in February 1976 that she did
not plan to return to work and was going to retire at age 62.
Claimant was upset at the time he first talked v/ith her so' the -
service coordinator called later but she still refused any.
services. It was his opinion that if claimant was motivated
Vocational Rehabilitation v/ould be able to find her employment

and he produced a list of jobs which people with one leg
could perform, however, he was not certain if any such jobs
were available in Clatsop County where claimant lived.

WCB CAS NO. 77-2522 APRIL 11, 1979
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Augus~ 1978 another counselor, after interviewing 
cla~mant, stated his opinion that it was very unlikely that 
claimant could be assisted in returning to the work force. 

Claimant testlfleJ the stump still drains and bleeds, 
and is still shrinking. She has trouble with the socket of her 
prosthesis which causes pain at the end,of the bone. She also 
claimed that her back has hurt since the injury due to favor
ing her right leg. 

The _Referee, relying upon the provisions of ORS 656.206, 
found claimant to be permanently and totally disabled from re
turning to the types of work she ha<l done prior to her indus
trial injury; furthermore, after considering her age and educa
tion, retrainin~ was not practical~ ~ithQ~gh ~la1mant had not 
made a reasonabl~ effort fo obtain'employment, it was apparent 
under the circumstances that there was ~ot any suitable and 
gainful employment available which she could perform on a 
regular basis, therefore, he concluded she had permanent total· 
disability. 

The Board, on de nova review, finds that Dr. McKillop, 
claimant's treating physician, found no indication of any back 
or hip symptoms and no reason to believe that the amputation of 
her right foot would cause such problems.· Claimant emphatically 
refused to accept any retraining program offered to her by and 
through Vocational Rehabilitation. 

'• 

At the time of the hearing claimant was 63 and she testi
fied that she had planned to retire at age 62 which would have 
been approximately two years after the industrial injury. 

Claimant has not looked for any work. She states that 
her prosthesis embarrasses her and also she does not feel be
cause. of- her age, disability and lack of formal education, that 
she could find any work which she would be physically able to 
handle. She stated she was willing to try but this is in 
direct contradiction of her statements to Mr. Clark, the ser
vice coordinator of the Field Services Division who talked to 
~er in February 1976. 

The Board does not f@@l th~t clBimdnt hJs mJdQ Jny bona 
fide attempt to seek employment! the testimony shows that there 
are quite a few jobs which claimant could do notwithstanding 
her physical impairment, age, and limited education. 

-724-

In August 1978 another counselor, after interviewing
claimant, stated his opinion that it was very unlikely that
claimant could be assisted in returning to the work force.

GlAimaht testifled the stump still drains and bleeds,
and is still shrinking. She has trouble with the socket of her
prosthesis which causes pain at the end>of the bone. She also
claimed that her back has hurt since the injury due to favor
ing her right leg. ..

The Referee, relying upon the provisions of ORS 656.206,
found claimant to be permanently and totally disabled from re
turning to the types of work she had done prior to her indus
trial injury; furthermore, after considering her age and educa
tion, retraining was not practical. Althgygh Clflimant had nOt
made a reasonable effort to obtain employment, it was apparent
under the circumstances that there was not any suitable and
gainful employment available which she could perform on a
regular basis, therefore, he concluded she had permanent total'
disability.

The Board, on de novo review, finds that Dr. McKillop,
claimant's treating physician, found no indication of any back
or hip symptoms and no reason to believe that the amputation of
her right foot would cause such problems.' Claimant emphatically
refused to accept any retraining program offered to her by and
through Vocational Rehabilitation.

At the time of the hearing claimant was 63 and she testi
fied that she had planned to retire at age 62 which would have
been approximately two years after the industrial injury.

Claimant has not looked for any work. She states that
her prosthesis embarrasses her and also she does not feel be
cause.of her age, disability and lack of formal education, that
she could find any work which she would be physically able to
handle. She stated she was willing to try but this is in
direct contradiction of her statements to Mr. Clark, the ser
vice coordinator of the Field Services Division who talked to
her in February 1976.

The Board does not feel that claimant har maflQ any bona
fide attem.pt to seek employment; the testimony shows that there
are quite a few jobs which claimant could do notwithstanding
her physical impairment, age, and limited education.
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claim was closed by ft Determination Order 
which awarded her 135° for 100% loss of the right foot. The 
Board finds that claimant's entire disability is in the loss 
function of that foot and this scheduled injury is not one 
which incapacitates claimant from regularly performing work 
at a suitable and gainful employment. 

Claimant has testified that she has had back problems 
since the injury due to the favoring of her right leg and she 
contends· that these·complaints of her back probl'ems have been 
ignored by her doctor. However, claimant's treating ~hysi
cian, DI, M~~ill9p, stated that claimant had not mentioned 
to him any problems relating to her back and hip; claimant 
does limp but that this type of limp does not cause hip joint 
or back problems, A year after expressing this opinion, Dr. 
McKillop reiterated that claimant had suffered no symptoms 
relating to her industrial injury exceDt those relating to 
the amputation. He found no reason to.believe that ciaimant· 

-had any back or hip problems and claimai1t should be able to 
perform,some types of work activity as many other individuals 
do who_have amputations at this level of the leg. 

The Board concludes that claimant is not ~er~anently and 
totally· disabled and that she has been adequately compensated 
for the loss of function of her right foot by the awarf of 
135° granted her by the Determination Order dated April 13, 
1977.. 

ORDER 

The order of the Referee; dated September 11, 1978, is 
reversed, 

The Determination Order, dated April 13, 1977, is rein
stated in its entirety. 

WCB CASE NO, 76-5613 

In the :Matter of the Compensation 
of the Beneficiaries of 

DONALD NEAL HERMAN, DECEASED 
And the Complying Status of 
MIRWYN CLAUDE ANDRUSS, 
dba Andurss Excavatina Company 
Litchfield, MacPherson, Carstens & 

Gillis, Claimant's Attys. 
SAIF, ~egal Services, Defense Atty. 
Request for Review by the SAIF 
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Claimant's claim was closed by .a Determination Order

which awarded her 135° for 100% loss of the right foot. The
Board finds that cJ.aimant's entire disability is in the loss
function of that foot and this scheduled injury is not one
which incapacitates claimant from regularly performing v/ork
at a suitable and gainful employment.

Claimant has testified that she has had back problems
since the injury due to the favoring of her right leg and she
contends' that these'complaints of her back problems have been
ignored by her doctor. However, claimant's treating physi-
Cisri) Dfi stated that claimant had not mentioned
to him any problems relating to her back and hip; claimant
does limp but that this type of limp does not cause hip joint
or back problems^ A year after expressing this opinion. Dr.
McKillop reiterated that claimant had suffered no symptoms
relating to her industrial injury except those relating to
the amputation. He found no reason to.believe that claimant .•
had any back or hip problems and claimant should be able to
perform,some types of work activity as many other individuals
do who have amputations at this level of the leg.

The Board concludes that claimant is not permanently and
totally disabled and that she has been adequately compensated
for the loss of function of her right foot by the award of
135° granted her by the Determination Order dated April 13,1977. '

ORD R
The order of the Referee, dated September 11, 1978, is

reversed.
The Determination Order, dated April 13, 1977, is rein

stated in its entirety.

WCB CAS NO. 76-5613
In the Matter of the Compensation
of the Beneficiaries of

DONALD N AL H RMAN, D C AS D
And the Complying Status of
MIRWYN CLAUD ANDRUSS,
dba Andurss  xcavating Company
Litchfield, MacPherson, Carstens &

Gillis, Claimant’s Attys.
SAIF, Legal- Services, Defense Atty.
Request for Review by the SAIF
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by Board Members Wilson and Phillips. 

The State Accident Insurance Fund reauests Board review 
of the Referee's order which found the deceased to be a sub
ject e~ployee of Andruss Excavating Co~pany which was found 
to be a non-complying employer on July 13, 1976, the date of 
th~ ~~~e~Bnt'6 death. Th@ R@fgrgg gQt agidG th~ d~~ial by lhe 
Fund and referred the matter to it for payment of widow's bene
fits, as prescribed by law. He awarded the attorney for the 
beneficiaries $2,500 as a reasonable attorney's fee to be paid 
by the F_und, reirnburseable from the non-complying employer. 

At the hearing, no issue was raised as to the non-comnlying 
status of the employer; the sole issue was the compensability 
of the death of the deceased. 

The deceased, hereinafter referred to as Herman, h~d been 
employed by Andruss Excavating Corn::iany, hereinaft.er referred to 
as Andruss, about February 1, 1976. His duties had consisted 
of site work,bi~ding or negotiat.ing on excavation jobs and gen
era 1 rnc1in tenance of the company I s excavation equip1'1en t. It was 
testified that Andruss had referred to Herman as his foreman 
and that Herman would supervise the business during frequent 
Jb~0ncgQ by Andrug§, 9tr~ah had been provided wllh ceriaLn 
trucks during his employment, some of which were owned by the 
excava.ting company and some of which were o·,med by Andruss' 
used car· business. Herman had driven these vehicles regularly 
to and from work and had usually carried mechanics tools, 
equipment and fuel with him. On several 09casions Herman had 

used these vehicles after normal. business hours to work on 
equipment or to meet with prospective customers. 

On the date of the fatal accident, Herman had worked 
on the installation of a septic system about three miles 
east of Waldport on Hi9hway 34. He had driven a new pickup 
loaded with tools and equipment which had been used during 
the course of the job. Shortly after work, Herman, Andruss 
and a fellow employee had met at the Sea Sauire restaurant 
in Waldport. 

Herman and Andruss had often met there to discuss the 
day-tb-day affairs of business. On this particular day An
druss had purchased dinner and several drinks for the men.and
considerable time had been spent discussing the day's work 
and their anticipated tasks for the next few days. Subse
quently, they had been joined by Andruss'·girlfriend. About 
11:00 p.m. all had left the Sea Squire 'and Herman had driven 
Andruss' pickup south on Highway 101; this was the·oply route 
towards his home in Yachats. Before Herman reached his home 

· he was killed in a one-car accident. 
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Reviewed by Board Members VJilson and Phillips.
The State Accident Insurance Fund requests Board review

of. the Referee's order v/hich found the deceased to be a sub
ject employee of Andruss  xcavating Company which was found
to be a non-complying employer on July 13, 1976, the date of
th? dsesdant's death. The RefetQQ sQt agide the d6hial by the
Fund and referred the matter to it for payment of v/idov/’s bene
fits, as prescribed by law. He awarded the attorney for t.he
beneficiaries $2,500 as a reasonable attorney's fee to be paid
by the Fund, reimburseable from the non-complying employer.

At the hearing, no issue was raised as to the non-complying
status of the employer; the sole issue v;as the compensability
of the death of the deceased.

The deceased, hereinafter referred to as Herman, had been
employed by Andruss  xcavating Company, hereinafter referred to
as Andruss, about February 1, 1976. His duties had consisted
of site vzork,bidding or negotiating on excavation jobs and gen
eral maintenance of the company's excavation equipment. It v;as
testified that Andruss had referred to Herman as his foreman
and that Herman vzould supervise the business during frequent
abSQHGQG by Jlndl'USS. b<^5*Wah ha^ been proviJeb with certain
trucks during his employment, some of which were owned by the
excavating company and some of which were owned by Andruss'
used car business, Herman had driven these vehicles regularly
to and from work and had usually carried mechanics tools,
eouipment and fuel with him. On several occasions Herman had

used these vehicles after normal business hours to work, on
equipment or to meet with prospective customers.

On the date of the fatal accident, Herman had vzorked
on the installation of a septic system, about three miles
east of Waldport on Highway 34. He had driven a new pickup
loaded with tools and equipment which had been used during
the course of the job. Shortly after vzork, Herman, Andruss
and a fellow employee had met at the Sea Squire restaurant
in Waldport.

Herman and Andruss had often m.et there to discuss the
day-to-day affairs of business. On this particular day An
druss had purchased dinner and several drinks for the men.and
considerable time had been spent discussing the day's work
and their anticipated tasks for the next few days. Subse
quently, they had been joined by Andruss'■girlfriend. About
11:00 p.m. all had left the Sea Squire ‘and Herman had driven
Andruss' pickup south on Highway 101; this vzas the'only route
towards his home in Yachats. Before Herman reached his home
he was killed in a one-car accident.
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coroner testified that Herman's blood alcohol con
tent wa.s :.17 at the time of his death. 

On November 4, 1976 Berman's widow filed a claim and 
on November 22, the employer was decl<1red to be a non-complying 
employer for the period· from !1ay 10, 19 76 through July 14, 19 76. 
No appeal was tc1ken·by the employer from that ordGr and on 
Nove1~er 22, 1976 the Fund was notified by the Compliance Div
ision of the \·!orkers 1 ·"'Cor.'.pens<1. tion. Department to ·proceec. with 
the claim on the non-complying employer. 

' 

On March 8, 1977 the Fund denied the claim. 

Hermun's widow testified that she called him about g:OO 
p.m. to ask if he was coming home for supper and was advised 
that he would.eat where he was betause it would be an oppor
tunity for him to' talk to hndruss about work for the co~pany 
which he needed to do. 

" Herman had gone- to Corvallis with the employei the Sun-
day preceeding his death to get the pickup which he was driving 
at the time of his demise. He had taken it hoP.1.e both Sunc,1ay , 
and Monday nights and had driven it to work the following day. 
That night he was killed. The supper club where Herman and 
Andruss .and the others had di"nner and drin}:s was on a direct 
route from the work site to claimant's home. 

Herman was paid by the hour and was paid weekly. A 
witness testified that Herman had always driven a vehicle 
belonging to Andruss and it was her belief that Herman had been 
her boss in the absence of Andruis. 

A'ndruss' bookkeeper testified that she was not certain 
what type of arrangement Herman had had with Andruss alt~ough 
he wasn 1 t on any re9ular payroll until the weekend of May 14, 
1976 when he wa~ placed on the excavating payroll at $10 per 
hour. She also testified that she had had a drink or two with 
him and Andruss and they had eaten suppe~ and all of them had 
left at about 11:00 p.m. She testified th~t no business was 
discussed while she was there, only general talk about personal 
thing~;. 

Andruss testified that he had given Her~an a vehicle to 
drive only to help him out personally, that he did not intend 
for him to have a vehicle essential to ½is work. HerP1an's widow 
testifi~d that he had used a vchicl~ which was at all times 
provided by the employer and that he had kept the vehicle at 

-horee. ~he testified that he h~d done estimates on jobs; this 
was deni~d by Andruss. 
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The coroner testified that Herman's blood alcohol con
tent was ,.17 at the time of his death.

I I

On November 4, 1976 Herman’s widow filed a claim and
on November 22, the employer was declared to be a non-complying
employer for the period•from May 10, 1976 through July 14, 1976
No appeal was taken -by the employer from that order and on
November 22, 1976 the Fund was notified by the Compliance Div
ision of the V7orkGrs''"Compensation Department to -proceed, with
the claim on the non-complying employer.

On March 8, 1977 the Fund denied the claim.
i j *

Herman's widow testified that she calle^^ him about 9:00
p.m. to ask if he was coming home for supper and was advised
that he would eat where he V7as because it would be an oppor
tunity for him to talk to hndruss about work for the company
v/hich he needed to do.

Herman had gone- to Corvallis with the employer the Sun
day preceeding his death to get the pickup v;hich he was driving
at the time of his demise. He had taken it home both Sunc^lay '•
and Monday nights and had driven it to work the follov;ing day.
That night he was killed. The supper club v;here Herman and
Andruss and the others had dinner and drinks was on a direct
route from the work site to claimant's home.

Herman was paid by the hour and was paid weekly. A
witness testified that Herman had always driven a vehicle
belonging to Andruss and it was her belief that Herman had been
her boss in the absence of Andruss.

Andruss' bookkeeper testified that
what type of arrangement Herman had had v/i
he v/asn't on any regular payroll until the
1976 when he v;as' placed on the excavating
hour. She also testified that she had had
him and Andruss and they had eaten supper
left at about 11:00 p.m. She testified th
discussed while she was there, only genera
things.

she was not certain
th Andruss although
v;eekend of May 14,

payroll- at $10 per
a drink or two with

and all of them had
at no business was
1 talk about personal

Andruss testified that he had given Herman a vehicle to
drive only to help him. out personally, that he did not intend
for him to have a vehicle essential to his v;ork. Herman's widow
testified that he had used a vehicle which was at all times
provided by the employer and that he had kept the vehicle at
home. She testified that he h.'d done estimates on jobs; this
was denied by Andruss.
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The Referee found some conflict in the testimony of the 
various witnesses because they all had an iriterest in the out
come of the case. However, he was basically satisfied from the 
evidence that the use of the vehicle by Herman hod been for 
the benefits of Andruss as well as for his cw~ benefits. The 
facts indicated beyond any auestion that -Herman had had the 
equipment of the excavating-compnay in the vehicle at the time 
of his fatal wreck and that he had been hauling equipment with 
it and had been more than a regular employee. 

Whether Herman and Andruss had discussed business while 
at the S~a Squire between 5:30 p.m. ~nd 11:00 p.rn. on July 
13, 1976 involves a conflict of testimony. However, the Ref-
erefl W~S convinaQd ,hAt if Yerman had ieft the job site and 
gone directly home he.definitely would have been in the scope 
of his employment at the time he was killed. The only real 
issue to be decided is whether or not the stopping at the Sea 
Squire and having some food and drinking alcoh6lic beverages 
to·the extent that he became somewhat intoxicated took Her
man out 6f the scope of his employment. 

The Oregon Court of Appeals has held that the fact that 
a man was drinking does not take him out of the scope of e~~ 
plorment if r in fac;t 1 "th~re Wclo a business CODTIQCtion btf~W~~n 
the drinking and the subsequent results thereof. Simons v. 
Southwest Plywood Company, 26 Or App 137. 

The Referee distinguished the facts ·of the present case 
from those in Merle Ray, WCB Case No. 76-3535. In the latter 
case the widow's claim was denied because the claimant had 
stopped at a tavern for several hours and became intoxicated 
and was then killed on a direct route to his home. The Referee 
upheld the denial because h~ found no connection between the 
stop at the tavern for a drink and claimant's work. 

In this case the only rationale that can possibly be 
-raised under the facts are that business, was an integral part 
of the drinking and dinner that took place ~t the Sea Squire 
just prior to Herman's death. 
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The Referee found some conflict in the testimony of the
various witnesses because they all had an interest in the out
come of the case. However, he v;as basically satisfied from the
evidence that the use of the vehicle by Herman had been for
the benefits of Andruss as well as for his ovt; benefits. The
facts indicated beyond any question that Herman had had the
equipment of the excavating compnay in the vehicle at the time
of his fatal vzreck and that he had been hauling equipment with
it and had been more than a regular employee.

Whether Herman and Andruss had discussed business v;hile
at the Sea Squire between 5:30 p.m. and 11:00 p.m. on Julv
13, 1976 involves a conflict of testimony. However, the Ref-
CI66 WSS COnuinOQd th&t if Herman had left the job site and
gone directly home he definitely would have been in the scope
of his employment at the time he was killed. The only real
issue to be decided is whether or not the stopping at the Sea
Squire and having some food and drinking alcoholic beverages
to 'the extent that he became somewhat intoxicated took Her
man out of the scope of his employment.

The Oregon Court of Appeals has held that the fact that
a man was drinking does not take him out of the scope of em
ployment if^ in fact, thSTG Wds d business conriQction
the drinking and the subsequent results thereof. Simons v.
Southv/est Plywood Company, 26 Or App 137.

The Referee distinguished the facts of the present case
from those in Merle Ray, V'JCB Case No. 76-3535 . In the latter
case the widow's claim was denied because the claimant had
stopped at a tavern for several hours and became intoxicated
and was then killed on a direct route to his home. The Referee
upheld the denial because he found no connection between the
stop at the tavern for a drink and claimant's work.

In this case the only rationale that can possibly be
"raised under the facts are that business, was an integral part
of the drinking and dinner that took place at the Sea Squire
just prior to Herman's death.
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The Referee found that the widow was entitled to pen
al ties for -1:.he Ui\¥~Mmn:iblG dQlJy in the payment of vQmp~rnrn
tion to her as a result of the acts of the Fund. The Fund 
had been notified by the Workers' Compensation Department that 
the employer was a non-complying employer and that it should 
'proceed with processing the claim on November 12, 1976, but 
it made no effort to process the claim until March 8, 1977. 
However, the"issue of ~enalties.was not raised before the Ref
eree at the hearing, ther~fore, he concluded that because the 
Fund had no opportunity to present evidence which mi0ht 
justify its failure to promptly pay the widow compensation 
to which she had a basic right, the question beca~e rnoot. 
The Referee did not award pena~ties but he did award an attar~ 
ney's fee. 

The Board, on-de nova review, concurs with the findings 
and· conclusions of the Referee. Herrnan had had supervisory 
duties with the excavation company, he had used a company 
vehicle at the company's expense in off hours and had fre
qugntly p@rformed work-rel~te~ ~~ties with the truck after 
normal business hours. 

On the night that he was killed, Herman had met with 
Andruss and discussed business. It is true that the business 
ha~ been discussed while they had been drinking and eating, 
however, such ·evening· .. meetings are of,ten held and in this 
instance had been necessitated by Andruss' frequent absences 
from the area. Herman had met with Andruss until shortly 
before he Wfl5 kill¢~ while returnin? to his home on the only 
route he could take from the job site to his home. There ls 
no evidence that he had, nor could have, stopped anywhere·· 
also after he had left the Sea Squire. 

Andniss received a benefit from discussing the exca
vation work with Herman on the night of the accident; such 
discussions at the Sea Sauire had occurred before and were 
contc~mplated by the employer and the employee. Additionally, 
Herman had received added value because his expenses for 
driving the company truck to and from work had be~n reim
bursed by Andruss who had acquiesced in Herman's use of the 
truck on the evening of Herman's death. · 

The Board concludes-that at the time of Herman's death 
he had been within the scope of his empl9yment and that his 
widow is entitled·to receive widow's benefits, as provided by 
law. 
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The Referee found that the widow v;as entitled to pen-
alties for the uny^asonablQ dQlay in the payment of compsnss-
tion to her as a result of the acts of the Fund. The Fund
had been notified by the Workers' Compensation Department that
the employer was a non-complying employer and that it should
'proceed with processing the claim on November 12, 1976, but
it made no effort to process the claim until March 8, 1977.
However, the”issue of penalties,was not raised before the Ref
eree at the hearing, therefore, he concluded that because the
Fund had no opportunity to present evidence which might
justify its failure to promptly pay the widow compensation
to which she had a basic right, the question became moot.
The Referee did not award penalties but he did award an attor
ney's fee.

The Board, on de novo review, concurs with the findings
and' conclusions of the Referee. Herman had had supervisory
duties with the excavation company, he had used a company
vehicle at the company's expense in off hours and had fre
quently performed V/OrK-relate'^ duties with the truck afternormal business hours.

On the night that he was killed, Herman had met with
Andruss and discussed business. It is true that the business
had been discussed while they had been drinking and eating,
however, such evening-meetings are of^ten held and in this
instance had been necessitated by Andruss' frequent absences
from the area. Herman had met with Andruss until shortly
before hS was while returning to his home on the only
route he could take from the job site to his home. There is
no evidence that he had, nor could have, stopped anywhere *
also after he had left the Sea Squire.

Andruss received a benefit from discussing the exca
vation work with Herman on the night of the accident; such
discussions at the Sea Squire had occurred before and were
contemplated by the employer and the employee. Additionally,
Herman had received added value because his expenses for
driving the company truck to and from work had been reim
bursed by Andruss who had acquiesced in Herman's use of the
truck on the evening of Herman's death.

The Board concludes that at the time of Kerman's death
he had been within the scope of his emplqyment and that his
v/idow is entitled'to receive widow's benefits, as provided by
law.

729- -



          

       
         
            
     

    
    

  

        
            

           
     

      
          
        

            
       

          
       

         
            

  
         

          
         

           

         
          

        
        

firmed. 
The order of the Referee, dated April 25, 1978, is af- -

I.' 

The attorney representing the beneficiaries of Donald 
Neal Herman, deceased, is awarded as a reasonable attorney's 
fee for his services at Board review a sum of $300, payable 
by the State Accident Insurance Fund. 

CLAIM NO. 65-73260 

JAMES R. HYDE, CLAIMANT 
Own Motion Determination 

APRIL 11, 1979 

Claimant suffered a compensable injury on September 25, 
1971 to his low back and tailbone. The claim was first closed 
on May 16, 1972 by a Determination Order which awarded claimant 
no compensation for permanent partial disability. 

Subsequently, claimant developed peri-rectal fistual prob
lems and underwent a series of surgical procedures. He developed 
anal sphincteric incontinence and received a temporary col·ostomy . 
On Septen~er 26, 1978 the claim was again closed by a Second De
termination Order which awarded additional compensation for tem
porary total'disability and compensation equal to 50% of the max
imum for unscheduled disability r.~~~lting trom internal injuries .. 
It was the consensus medical opinion that claimant's complaints 
of low back pain were not musculoskeletal in nature as much as 
rectal and post-surgical. 

On November 8",- 1978 the carrier voluntarily reopened. the 
claim to allow claimant to undergo exploration of his colostomy 
scar. Claimant· also complained of vertigo, however, his claim 
for this condition was denied by the carrier on March 9, 1979. 

h 

On January 15, 1~79 Dr. Longaker founc claimant's back 
and rectal conditions to be stationary. All of the subsequent 
medical examinations were related to claimant's inner ear prob
lems, the responsibility for which the carrier has denied. 
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firmed.

ORD R
The order of the Referee, dated April 25, 1978, is af-

The attorney representing the beneficiaries of Donald
Neal Herman, deceased, is awarded as a reasonable attorney's
fee for his services at Board review a sum of $300, payable
by the State Accident Insurance Fund.

CLAIM NO. 65-73260 APRIL 11, 1979
JAM S R. HYD , CLAIMANT
Own Motion Determination

Claimant suffered a compensable injury on September 25,
1971 to his low back and tailbone. The claim was first closed
on May 16, 1972 by a Determination Order which awarded claimant
no compensation for permanent partial disability.

Subsequently, claimant developed peri-rectal fistual prob-'
lems and underwent a series of surgical procedures. He developed
anal sphincteric incontinence and received a temporary colostomy.
On September 26, 1978 the claim was again closed by a Second De
termination Order which awarded additional compensation for tem
porary total disability and compensation equal to 50% of the max
imum for unscheduled disability resyitin^ from internal injuries..
It was the consensus medical opinion that claimant's complaints
of low back pain were not musculoskeletal in nature as much as
rectal and post-surgical.

On November 8',- 1978 the carrier voluntarily reopened the
claim to allow claimant to undergo exploration of his colostomy
scar. Claimant' also complained of vertigo, however, his claim
for this condition was denied by the carrier on March 9, 1979.

i>On January 15, 1979 Dr. Longaker found claimant’s back
and rectal conditions to be stationary. All of the subsequent
medical examinations were related to claimant's inner ear prob
lems, the responsibility for which the carrier has denied.
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Claimant continues to experience peri-rectal difficulties 
but his physicians do not feel·that any curative measure, in
cluding surgery, are necessary at the present time. However, 
there is a possibility that future surgery may be required to 
improve the anal problem. 

On March 13, 1979 the carrier requested a determination. 
The Evaluating Committee of the ~vorkers' Compensation Depart
rnen t recommended to the Board that claimant's claim be closed 
with additional compensation for temporary total disability 
from November 9, 1979 lhrougl'i January 15,. 197~. It r@commended 

no additional award of compensation for permanent partial dis
ability in excess of that granted claimant by the Determination 
Order dated September 26, 1978. 

,,. .. 

The Board concurs with these recommendations. 

ORDER 

Claimant is awarded compensation for temporary total dis
ability from Noverober 8, 1978 through January 15, 1979. This 
award is in addition to any previous award for temporarv total 
disability claimant has received as a r~iult of his September 25, 
1971 injury. 

WCB CASE NO. 77-5642 

TED V. TUCKER, CLAIM}\NT 
Samuel A. Hall, Jr., Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Cavanaugh & Pearce, Employer's Attys. 
Newhouse, Foss, Whitty & Roess, 

Employer's Attys. 
Request for Review by Claimant 

APRIL 11, 1979 

Reviewed by Board Members Wilson and Phillips. 
I 

The claimant seeks review by the Board of the Referee's 
order which affirmed the denial of claimant's claim for an 
industrial.injury by the Fund on August 30, 1977 and by Uni
versal underwriters on September 6, 1977 • 

-731-
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Claimant continues to experience peri-rectal difficulties
but his physicians do not feel'that any curative measure, in
cluding surgery, are necessary at the present time. However,
there is a possibility that future surgery may be required to
improve the anal problem.

On March 13, 1979 the carrier requested a determination.
The  valuating Committee of the Workers' Compensation Depart
ment recommended to the Board that claimant's claim be closed
with additional compensation for temporary total disability
from MovemLer 9, 1979 thrfiugh January 15,. 1979. It recommendec!
no additional award of compensation for permanent partial dis
ability in excess of that granted claimant by the Determination
Order dated September 26, 1978.

The Board concurs with these recommendations.
ORD R

Claimant is awarded compensation for temporary total dis
ability from November 8, 1978 through January 15, 1979. This
award is in addition to any previous award for temporarv total
disability claimant has received as a rdsult of his September 25,
1971 injury.

APRIL 11, 1979WCB CAS NO. 77-5642
TED V TUCKER, CLAIMANT
Samuel A Hall, Jr , Claimant's Atty 
SAIF, Legal Services, Defense Atty 
Cavanaugh & Pearce, Employer's Attys 
Newhouse, Foss, Whitty & Roess,

Employer's Attys 
Request for Review by Claimant

Reviewed by Board Members Wilson and Phillips.
The claimant seeks review by the Board of the Referee's

order which affirmed the denial of claimant's claim for an
industrial injury by the Fund on August 30, 1977 and by Uni
versal underwriters on September 6, 1977.

-731-



          
          

           
       
       

             
          

         
        

            
           

        
         

             
         

        
     

         
           

            
           

        
          
          

        
       

           
        

       
             

       
           
    

   
   
   
     
  

  

Board, on de novo review, affirms and adopts the 
findings and conclusions of the Referee insofar as they relate 
to the propriety of the denial by the Fund and bv Universal 
Underwrit@rs of olJiman~r~ ~lAifil for an industri;1 1n1ury. 

However, the Board finds that Universal Underwriters, 
the carrier on the risk at the time of the injury, failed to 
pay claimant any compensation within 1~ days after it had 
notice of the injury. There.fore, claimant is entitled to re
ceive compensation - for tempo1:ary total disability from July 
11, 1977, the date of the filing of the claims for the al
leged injuries, to September 6, 1977, the date of the denial 
by Universal Under~riters. Claimant also is entitled to ad
ditional compensation equal to 15% of the compensation payable 
to him for that period of time as a penalty for the carrier's 
failure to promptly pay compensation. The carrier also shall 
pay claimant's attorney a reasonable attorney's fee. Jones 
v. Ernanu~l Hospital, 280 Or 147. 

ORDER 

'l'ne order of the Referee, -da.t@d Octobgr 20, 1978, iQ 
affirmed and adopted as the Board 1 s own insofar as it relates 
to the affirmance of the denials. A copy of said order is· 
attached hereto and, by this reference, made a part of this· 
order. 

Claimant is awarded compensation, as provided by law, 
comrriencing July 11, 1977 to September 6, 1977 and additional 
compensation equal to 15% of such compensation as a penalty 
for its failure to promptly pay compenation to claimant. 

Claimant's attorney is awarded as a reasonable attor
ney's fee for his services before the Referee at the hearing 
a sum of $250 payable by the Universal Underwriters. 

Claimant's attornev is awarded as a reasonable attor
ney's fee for his services at Board review a sum equal to 25% 
of the compensation, excluding the penalties, awarded claim
ant by this Board order, payable out of said compensation as 
paid, not to exceed $750. 

WCB CASE NO. 78-8520 

JAMES ALDRICH, CLAIMANT 
Fred Allen, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Order of .Dismissal 

-732-

APRIL 12, 1979 

• 

The Board, on de novo review, affirms and adopts the
findings and conclusions of the Referee insofar as they relate
to the propriety of the denial by the Fund and by Universal
Underwriters of claimant'5 elaim for an industrial injury.

However, the Board finds that Universal Underwriters,
the carrier on the risk at the time of the injury, failed to
pay claimant any compensation within 14 days after it had
notice of 'the injury. Therefore, claimant is entitled to re
ceive compensation for temporary total disability from July
11, 1977, the date of the filing of the claims for the al
leged injuries, to September 6, 1977, the date of the denial
by Universal Under\i7riters. Claimant also is entitled to ad
ditional compensation equal to 15% of the compensation payable
to him for that period of time as a penalty for the carrier's
failure to promptly pay compensation. The carrier also shall
pay claimant's attorney a reasonable attorney's fee. Jones
V  manuel Hospital, 280 Or 147.

ORD R

The order of the Referee, dated October 20, 1378, is
affirmed and adopted as the Board's own insofar as it relates
to the affirmance of the denials. A copy of said order is'
attached hereto and, by this reference, made a part of this,
order.

Claimant is awarded compensation, as provided by law,
commencing July 11, 1977 to September 6, 1977 and additional
compensation equal to 15% of such compensation as a penalty
for its failure to promptly pay compenation to claimant.

Claimant's attorney is awarded as a reasonable attor
ney's fee for his services before the Referee at the hearing
a sum of $250 payable by the Universal Underwriters.

Claimant's attorney is awarded as a reasonable attor
ney's fee for his services at Board review a sum. equal to 25%
of the compensation, excluding the penalties, awarded claim
ant by this Board order, payable out of said compensation as
paid, not to exceed $750.

WCB CAS NO. 78-8520
JAM S ALDRICH, CLAIMANT
Fred Allen, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Order of .Dismissal

732
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A request for_review was received by the Board on March 
21, 1979 from claimant seeking review.of the Referee's order 
entered in the above entitled matter. 

Although the request for r~view was timely, a c6py of 
said request was not mailed to the State Accident Insurance 
Fund within 30 days after the date of the Referee's order as 
required by ORS 656.295(2). 

THEREFORE, claimant's reauest for Board review is hereby 
dismissed and .. "the "arde°r." of the ReferE:•it is final by operation 
of law. 

WCB CASE NO. 78-4379 

DARLENE APPLE, CLAIMANT 

APRIL 12, 1979 

Howard Clyman, Claimant's Atty. 
Souther, Spaulding, Kinsey, Williamson 

& Schwabe, Defense Attys. 
Request for Review by Claimant 

Reviewed by Board Members Phillips and Mccallister. 

The claimant seeks Board review of the Re~eree's order 
which granted her compensation- equal to 16° for 5% unscheduled 
back disability. Claimant contends this award is inadequate. 

The Board, after de nova review, affirms and adopts the 
Opinion and Order of the Referee, a copy of which is attached 
hereto and, by' this reference, is made a part hereof. 

ORDER 

The order of the Referee, dated October 12, 1978, is af
firmed~ 

WCB CLAIM NO. 78-3807 

JACKIE GRUBBS, CLAIMANT 
Welch, Brunn, Green & Caruso, 

Claimant's Attys. 
Glenn~- Prohaska, Defense Atty. 
Request for Review by Employer 

-733-

APRIL 12, 1979 

A request for,_review was received by the Board on March
21, 1979 from claimant seeking review of the Referee’s order
entered in the above entitled matter.

Although the request for review was timely, a c6p^
said request was not mailed to the State Accident Insurance
Fund within 30 days after the date of the Referee’s order as
required by ORS 656.295(2).

TH R FOR , claimant’s request' for Board review is hereby
dismissed and the order of the Referee is final by operation
of law.

WCB CAS NO. 78-4379 APRIL 12, 1979

m

DARL N APPL , CLAIMANT '
Howard Clyman, Claimant’s Atty.
Souther, Spaulding, Kinsey, Williamson

& Schwabe, Defense Attys.
Request for Review by Claimant

Reviewed by Board Members Phillips and McCallister.
The claimant seeks Board review of the Referee's order

which granted her compensation equal to 16° for 5% unscheduled
back disability. Claimant contends this award is inadequate.

The Board, after de novo review, affirms and adopts the
Opinion and Order of the Referee, a copy of which is attached
hereto and, by’ this reference, is made a part hereof.

ORD R

firmed.
The order of the Referee, dated October 12, 1978, is af-

WCB CLAIM NO. 78-3807 APRIL 12, 1979
JACKI GRUBBS, CLAIMANT
Welch, Brunn, Green & Caruso,

Claimant's Attys.
Glenn A. Prohaska, Defense Atty.
Request for Review by  mployer

-733-



      
          
        

            
           

       
             

            
        

       
          
        

        
          

          
   

         
           

           
              

             
 

       
          

          
   
             

 

        
           

          
         
         

             
             
           
      

      
            
          

          
 

by Board Members Wilson and Phillips. 

The employer seeks review by the Board of the Referee's -
order. whi<?h. granted. claimant 35 °. for 35% ·unscheduled right. 
eye disability. This award was in addition to and not in lieu 
of the award granted by the Determinatt9n Otoer dated May 5, 1978. 

Claimant, a 33-year-old journeyman line~an, suffered a com
pensable injury to his right eye on March 16, 1977. He fiist was 
seen by Dr. Stahl who referred him to Dr. Simons, an eye special
ist, who_ examined him on Augus -_ 16, 19 7 7. 

Claimant had sustained a p2rtial penetrating corneal lacer
ation, quite extensive in the right eye. Dr. Simons performed 
surgery and a large avulsed flap of th~ ~9.ne~ wao debrida@d 
anJ repositioned with multiple sutures. Claimant's recov~ry was 
uneventful; he was off work for approximately three weeks and 
continued to see Dr. Simons for approximately one y2ar before 
removal of the sutures. 

Because the corneal tissue was irregular and the scar ex
tended near the visual axis there was a fair amount of Qistor
tion as a result of the laceration and scarring. Claimant was 
last seen by Dr. Simons on March 17, 1978 and at that time his 
vision was corrected to 20/25 in the right eye and 20/20 in the 
left eye. 

Because of the irregular astigmatism and distorted imag
ery of the right eye, resulting from the corneal scar, Dr. 
Simons stated that the claim could be closed with 10-15% com
pensation for such residuals. 

On May 5, 1978 claimant was awarded 15° for 15% loss of the 
right eye. 

Claimant has been employed as a lineman for approxi
mately 13 years. Prior to his industrial injury he had no 
eye problems. He has now returned to work, howeve~, light 
causes his riqht eve to ache, particularly reflection from 
sunlight. He-is also bothered by electric lights at n~ght 
and he is unable to drive a car for that reason. Strain on 
his right eye has ca~sed his left eye· to fe~l a~ thoug~ hi~ 
eyes are crossing. He has blurred and partial i~ages in his 
right eye which he feels is worsening. 

Claimant's job requires handling eiectiical charged 
wires and it is difficult for him to work with small. objects 
because he cannot focus his .eyes properly. It is difficult 
for claimant to read and his depth perception is not accur-
ate. 

-734-

Reviewed by Board Members Wilson and Phillips,
The employer seeks review by the Board of the Referee's

order^which granted claimant 35° for 35% 'unscheduled right,
eye disability. This award was in addition to and not in lieu
of the award granted by the Determinatip^ ‘JldSI dated May 5, 1978

Claimant, a 33-year-old journeyman lineman, suffered a com
pensable injury to his right eye on March 16, 1977. He first was
seen by Dr. Stahl v/ho referred him to Dr. Simons, an eye special
ist, who examined him on Augus". 16 , 1977.

Claimant had sustained a partial penetrating corneal lacer
ation, quite extensive in the right eye. Dr. Simons performed
surgery and a large avulsed flap of the dedrldgsd
and repositioned with multiple sutures. Claimant's recovery was
uneventful; he was off work for approximately three vzeeks and
continued to see Dr. Simons for approximately one year before
removal of the sutures.

Because the corneal tissue was irregular and the scar ex
tended near the visual axis there was a fair amount of distor
tion as a result of the laceration and scarring. Claimant was
last seen by Dr. Simons on March 17, 1978 and at that time his
vision was corrected to 20/25 in the right eye and 20/20 in the
left eye.

Because of the irregular astigmatism and distorted imag
ery of the right eye, resulting from the corneal scar. Dr.
Simons stated that the claim could be closed with 10-15% com
pensation for such residuals.

On May 5, 1978 claimant was awarded 15°^ for 15% loss of the
right eye.

Claimant has been employed as a lineman for approxi
mately 13 years. Prior to his industrial injury he had no
0yg problems. He has now returned to v/ork, however, light
causes his right eye to ache, particularly reflection from
sunlight. He'is also bothered by electric lights at night
and he is unable to drive a car for that reason. Strain on
his right eye has caused his left eye to feel as though his
eyes are crossing. He has blurred and partial images in his
right eye which he feels is worsening.

Claimant's job requires handling electrical charged
wires and it is difficult for him to work with small' objects
because he cannot focus his eyes properly. It is difficult
for claimant to read and his depth perception is not accur
ate .

•734-
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Referee found that claimant'·suffer~d eye impair
ment because o_f irregular astigmatism an1 distorted imagery 
as a result of the corneal scar; the medical evidence shows 
that claimant has suffered little loss of vision but he does 
complain of extreme sensitivity to light. 

Relying on the ruling of the court as set forth in 
Russell v. SAIF, 281 Or 353, the Referee concli:icled that claim
ant had. suffered more :,ermanen t partial disa_bi ii ty than that 
for which he had been c.·.11arded inasmuch as the award of May 5, 
1978 apparently was based on the irregular astigmatism and dis
torted irna~ery as a result of the scarring and did not take 
into consideration the affect the injury-had on claimant's 
wage earning capacity. 

In Russ·ell the claimant had visual acuity with correc·
tion of 20/20 in both eyes, however, one eye was overly sensi
tive to light and such condition caused discomfort, headaches, 
and precluded claimant from engaging in close tolerance tool 
and die work on jigs, fixtures and small parts or arc weld
ing. The court held that such type of disability must be rated 
under ORS 656.214(5) which provides for the rating of unsched
uled disability. The criterion for determining unscheduled 
a1sa~1t1ty 1s loss of wag~ ~!Pning oapacity. 

In this case, the Referee affirmed the award for loss 
of visual acuity and, in addition, awarded claimant 35° for 
35% unscheduled disability for loss of.the right eye. 

The a·oard, on de novo review, finds that the circumstances 
of the prese~t case are similar to ~hose in Russell. There is 
evidence relating to the permanent results of claimant's eye 
injury not directly concernea··with loss of visual acuity; this 
must be considered in making a proper.award for claimant's 
unscheduled_disability. · 

The Referee was correct in finding that claimant 
suffered an unscheduled disability, however, he was not 
rect in using the pro.visions of ORS 656.214(h) (i) which 
exclusively with loss of visual acuitv to determine the 
tent of disability. -

had 
cor
deals 
ex-

. Claimant has difficulty with his job because of the re-
siduals -o~ his eye inj1:1ry: · H~ is required to handle electrically 
chi:rged wires and now it is difficult for hiM. to work with small 
obJects because he cannot focus his eyes prooerlv; also his 
depth perception is not accurate. All of these factors 1 relate 
to claimant•~ wage earning capacity. 

-735-
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The Referee found that claimant"suffered eye impair
ment because of irregular astigmatism, and distorted imagery
as a result of the corneal scar; the medical evidence shows
that claimant has suffered little loss of vision but he does
complain of extreme sensitivity to light.

Relying on the ruling of the court as set forth in
Russell V SAIF, 281 Or 353, the Referee concluded that claim-
ant~had suffered more permanent partial disability than that
for which he had been awarded inasmuch as the award of May 5,
1978 apparently was based on the irregular astigmatism and dis
torted imagery as a result of the scarring and did not take
into consideration the affect the injury had on claimant's
wage earning capacity.

In Russell the claimant had visual acuity with correc
tion of 20/20 in both eyes, however, one eye was overly sensi
tive to light and such condition caused discomfort, headaches,
and precluded claimant from engaging in close tolerance tool
and die work on jigs, fixtures and small parts or arc v;eld-
ing. The court held that such type of disability must be rated
under ORS 656.214(5) which provides for the rating of unsched
uled disability. The criterion for determining unscheduled
disability is loss o£ wag^ 03D3City.

In this case, the Referee affirmed the award for loss
of visual acuity and, in addition, awarded claimant 35° for
35% unscheduled disability for loss of,the right eye.

The Board, on de novo review, finds that the circum.stances
of the present case are sim.ilar to those in Russell. There is
evidence relating to the permanent results of claimant's eye
injury not directly concerned'with loss of visual acuity; this
must be considered in making a proper-award for claimant's
unscheduled disability.

The Referee was correct in finding that claimant had
suffered an unscheduled disability, however, he was not cor
rect in using the provisions of ORS 656.214(h)(i) which deals
exclusively with loss of visual acuity to determine the ex
tent of disability.

Claimant has difficulty with his job because of the re
siduals of his eye injury. He is required to handle electrically
charged wires and now it is difficult for him to work with small
objects because he cannot focus his eyes properly; also, his
depth perception is not accurate. All of these factors relate
to claimant's wage earning capacity.

735- -
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Board interprets the holding of the court in Russell 
to require in such circu~stnaces as are involved in the oresent 
case, that the disability be rated under ORS 656.215(5)_.~ It 
finds that based upon the evidence before it cl~imant has suf
fered some loss of wage earning capacity and to compensate hirr 
I OF ~U~l'i l6~s 'he ·should be awarded comperisa tion e0ua1' to 6 4 ° 
for 20% unscheduled eye disability. 

The Board further concludes that this award should in
clude all of claimant's disabilitJ, therefore, it would be 
in lieu 6£ the award granted ciaifuant by the Determination 
Order dated May 5, 1978 as well as the award granted claimant 
by the Referee. 

ORDER 

The order of the Referee, dated September 29, 1978, is 
reversed. 

Claimant is awarded 64° out of a maximum of 320° for 20% 
unscheduled eye disability. 

Claimant's attorney is awarded as a reasonable attorney's 
fee for his services at Board review the sum of $300, payable 
by the employer and its carrier. 

WCB CASE NO. 78-871 

DONALD HANNA, CLAIMANT 
Charles Paulson, Claimant's Atty. 
SAIF,· LQg~l SQrViCQQ, Ogfgftgn A~~Y
Request for Review by the SAIF 

APRIL 12, 1979 

Reviewed by Board Members Wilson and Phillips. 

The State Accident Insurance Fund seeks Board review of 
the Referee's order which granted claimant compensation equal 
to 192° for 60% unscheduled low back disability. 

The Boatd, after de nova review, affirms and adopts the 
Opinion and Order of the Referee, a copy of which is attached 
hereto and, by this reference, is made a part hereof. 

ORDER 

The order of the Referee, dated October 24, 1978, is af
firmed. 

-736-

The Board interprets the holding of the court in Russell
to require in such circunstnaces as are involved in the present
case, that the disability be rated under ORS 656.215 (5},. It
finds that based upon the evidence before it claimant has suf
fered some loss of v;age earning capacity and to compensate him.
fOP such l<55s 'ke 'skould be awarded compensation equal to 64®
for 20% unscheduled eye disability.

The Board further concludes that this award should in
clude all of claimant's disability, therefore, it would be
.in lieu of the award granted claimant by the Determination
Order dated May 5, 1978 as well as the award granted claimant
by the Referee.

ORD R
The order of the Referee, dated September 29, 1978, is

reversed.
Claimant is awarded 64° out of a maximum of 320® for 20%

unscheduled eye disability.
Claimant’s attorney is awarded as a reasonable attorney's

fee for his services at Board review the sum of $300, payable
by the employer and its carrier.

#

APRIL 12, 1979WCB CAS NO. 78-871
DONALD HANNA, CLAI.MANT
Charles Paulson, Claimant's Atty.
5MF,- LQgal SQrvioes, Defense Atty.
Request for Review by the SAIF

Reviewed by Board Members Wilson and Phillips.
The State Accident Insurance Fund seeks Board review of

the Referee's order which granted claimant compensation equal
to 192° for 60% unscheduled low back disability.

The Board, after de novo review, affirms and adopts the
Opinion and Order of the Referee, a copy of which is attached
hereto and, by this reference, is made a part hereof.

ORD R

firmed.
The order of the Referee, dated October 24, 1978, is af-

736- -
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WCB CASE NO. 77-5317 

JOSEPH A. HARRSCH, CLAI~'lANT . i,: 
Cramer & Pinkerton, Claimant 1 s Attys. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant 

APRIL 12, 1979 

Reviewed by Boarq. Members. '.Wilson and .Mccallister. 

Claimant seeks Board review of that portion· of the Ref
eree's order which affirmed the Fund's denial of his claim for 
an injury suffered on February 10, 1977. 

The Board, after de novo review, affirms and adopts the 
Opinion and Order or the Referee, a co~y of whi~~ 1§ attgchQd 
hereto and, by this reference, is made a part hereof. 

ORDER 

The order of the Referee, dated A~gust 16, 1978, is af
firmed. 

WCB CASE NO. 77-6431 

RUBY L. HARTMAN, CLAIMANT 
R. Craig McMillin, Claimant 1 s Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by the SAIF 

APRIL 12, 1979 

Reviewed by Board.Members Phillips and Mccallister. 
) 

The State Accident Insurance Fund seeks Board review of 
the Referee's order which remanded claimant's claim to it for 
acceptance of the medical treatment denied by its letter of 
September 27, 1977. 

The Board, after de novo review, affirms and adopts the 
Opinion and Order of ~he Referee, a copy of which is attached 
hereto and, by this reference, is made a part hereof. 

ORDER 

The order of the Referee, dated November 13, 1978, is af
firmed. 

ciaimant's attorney is hereby granted a reasonable attor
ney's fee for his services in connection with this Board review 
in the amount of $250, payable by the carrier. 

-737-

APRIL 12, 1979

m

m

#

JOS PH A. HARRSCH, CLAI^-IANT
Cramer & Pinkerton, Claimant's Attys
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

WCB CAS NO. 77-5317

Reviewed by Board Members Wilson and McCallister.
Claimant seeks Board review of that portion' of the Ref

eree's order which affirmed the Fund's denial of his claim for
an injury suffered on February 10, 1977.

The Board, after de novo review, affirms and adopts the
Opinion and Order of the Referee, a cony 6£ whidh is attached
hereto and, by this reference, is made a part hereof.

ORD R
The order .of the Referee, dated August 16, 1978 , is af

firmed.

WCB CAS NO. 77-6431 APRIL 12, 1979
RUBY L. HARTMAN, CLAIMANT
R. Craig McMillin, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by the SAIF

Reviewed by Board .Members Phillips and McCallister.
The State Accident Insurance Fund seeks Board review of

the Referee's order which remanded claimant's claim to it for
acceptance of the m.edical treatm.ent denied by its letter of
September 27, 1977,

The Board, after de novo review, affirms and adopts the
Opinion and Order of the Referee, a copy of which is attached
hereto and, by this reference, is made a part hereof.

ORD R
The order of the Referee, dated November 13, 1978, is af

firmed.
Claimant's attorney is hereby granted a reasonable attor

ney's fee for his services in connection with this Board review
in the amount of $250, payable by the carrier.

-737-
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CASE NO. 78-1525 

ARTHUR KINION, CLAIMANT 
Edwin A. Johnson, Claimant's Atty. 
G. Howard Cliff, Defense Atty. 
Request for Review by Claimant 

APRIL 12, 1979 

.RGViQWQD h!' ll6ard Members W.i lson and Phi I lips. 

Claimant seeks Board review of the Referee's order which 
affirmed the November 4, 1977 Deternination Order whereby he 
was granted compensation equal to 16° for 5% unscheduled right 
shoulder disability. 

The Board, after de nova review, affirms and adopts the 
Opinion and Order of the Referee, a copy of which is attached 
hereto and, by this reference, is made a part hereof. 

ORDER 

The order of the Referee, dated November 3, 1978,. i.::; af-
firmed. 

•, I • I 

WCB CASE NO. 7R-3273 

ESTHER M. KLASSON, CLAIMANT 
Galton, Popick & Scott, Claimant's Attys. 
Cheney & Kelley, Defense attys. 
Request for Review by Employer 

. APRIL 12, 1979 

Reviewed by Board Members Wilson and Phillips. 

The employer seeks Board review of the Referee's order which 
found claimant to be permanently and totally disabled. 

The Board, after de nova review, affirms and adopts the 
Opinion and Grder of the Referee, a copy of which is attached 
hereto and, by this reference, is made a.part hereof. 

ORDER 

The order of the Referee, dated September 14, 1978, is af
firmed. 

Claimant's attorney is hereby tjranted a reasonable attor
ney's fee for his services in con11e,.:t.ion with this Board review 
in the amount of $350, payable by the carrier. 

-738-

ARTHUR KINION, CLAIMANT
 dwin A. Johnson, Claimant's Atty.
G. Howard Cliff, Defense Atty.
Request for Review by Claimant

RQViUWUd bV Bdaird Members Ison and Phillips.

Claimant seeks Board review of the Referee's order v/hich
affirmed the November 4, 1977 Determination Order whereby he,
was granted compensation equal to 16° for 5% unscheduled right
shoulder disability.

The Board, after de novo review, affirms and adopts the
Opinion and Order of the Referee, a copy of which is attached
hereto and, by this reference, is made a part.hereof.

ORDER

WCB CAS NO. 78-1525 APRIL 12, 1979

The order of the Referee, dated November 3, 1978,, is af
firmed.

WCB. CAS NO. 78-3273 'APRIL 12, 1979
 STH R M. KLASSON, CLAIMANT
Galton, Popick & Scott, Claimant's Attys.
Cheney & Kelley, Defense attys.
Request for Review by  mployer

Reviewed by Board Members Wilson and Phillips.
*The employer seeks Board review of the Referee's order which

found claimant to be permanently and totally disabled.
The Board, after de novo reviev/, affirm.s and adopts the

Opinion and Order of the Referee, a copy of which is attached
hereto and, by this reference, is made a,part hereof.

ORD R
The order of the Referee, dated September 14, 1978, is af

firmed.
Claimant's attorney is hereby granted a reasonable attor

ney's fee for his services in connection with this Board review
in the amount of $350, payable by the carrier.

-738-



    
    
    
  

            
         

          
           

             
           
           

           
          
         

        
           

          
          
          

           
      

         
          

            
         

             
           
          

   
          

       
            

         
            

        
         

    

                    
          

          
        

      WCB CASE NO. 77-3686 

GEORGE H. KNOETZEL, CLAIMANT 
Ringle & Herndon, Claimant's Atty. 
SAIF, Legal Services,' Defense Atty. 

Order. On Re~anci 

APRIL 12, 1979 

. On April 11, 1978 the Board entered its Order on Review 
in the above entitled matter which upheld the Referee's affir
mance:of the State Accident Insurance Fund's denial of claim
ant's/claim on June 24,_ 1977 but ordered the Fund. to pay claim
ant a'sum equal to 25% of the compensation it had paid claimant 
for tkmporary total disability for the period March 3, 1977 through 
June 2, 1977. The Board also awarded claimant's counsel as a 
reasohable attorn~y 1 s fee for his services at Board review a sum· 
gqu~ll to 25~ of the ~9~p~nsation awarded claimant by this order 

payable out of said compensation as paid, not to exceed SSOO. 

Claimant requested judicial review of the Board's order 
by the Oregon Court of Appeals. On December 18, 1978 the 
Court-of Appeals issued its decision and opinion wherein it 
held that claimant. had-~not sustained his burden of proof that 
his disability arose out of his employr11.ent, therefore, the Court. 
affirmed that portion of the Board's order which had held the 
denial of claimant's claim to be proper. 

However, the claimant had also assigned as error the 
awarding of reasonable attorney's fees to claimant to be paid 
out of a 25% penalty imposed.by the Board because of the Fund's 
unre~sonable resistance to the payment of compensation from the 
date it had notice of the claim until the payment of the claim 
was first made. Jone~ v. Emanu~l Hospital, 280 Or 147. The 
Fund conceded that the penalty and attorney's fees must be de
termined and imposed separately. 

The Court of Appeals reversed that portion of the Board's 
order artd remanded it for a proper order. 

The award to claimant's counsel of a fee equal to 25% of 
the compensation awarded claimant by the Board's order, payable 
out of said compensation as paid, not to exceed $500, was granted 
claimant's counsel based upon his obtaining,for claimant the ad
ditional compensation which the Board's order reauired the Fund 
to pay claimant. Jones, supra. -

, Inadvertently, the award of an ~ttorney's fee to claim-
a~t s c~unsel_payable by the Fund and not out of the cbmpensa
tion paid claimant and to which claimant's attorney was entitled 
because o~ the Fund's unreasonable resistance to the payment of 
compensation was not included in the Board's Order on·Review. 

-739-

m

#

G ORG H. KNO TZ L, CLAIMANT
Ringle & Herndon, Claimant's Atty.
SAIF, Legal Services,' Defense Atty,
Order On Remand

' On April 11, 1978 the Board entered its Order on Review
in the above entitled matter which upheld the Referee's affir
mance' of the State Accident Insurance Fund's denial of claim-
ant'slclaim on June 24,_ 1977 but ordered the Fund, to pay claim
ant a sum equal to 25% of the compensation it had paid claimant
for temporary total disability for the period March 3, 1977 through
June 2, 1977. The Board also awarded claimant's counsel as a
reasonable attorney's fee for his services at Board review a sum'
QqU^litO 25^ of thfi compensation awarded claimant by this order
payable out of said compensation as paid, not to'exceed $ 00.

Claimant requested judicial review of the Board's order
by the Oregon Court of Appeals. On December 18, 1978 the
Court of Appeals issued its decision and opinion wherein it
held that claimant, had-not sustained his burden of proof that
his disability arose out of his employm.ent, therefore, the Court
affirmed that portion of the Board's order which had held the
denial of claimant's claim to be proper.

However, the claimant had also assigned as error the
awarding of reasonable attorney's fees to claimant to be paid
out of a 25% penalty imposed.by the Board because of the Fund's
unreasonable resistance to the payment of compensation from the
date it had notice of the claim until the payment of the claim
was first made. Jones' v.  manuel Hospital, 280 Or 147. The
Fund conceded that the penalty and attorney's fees must be de
termined and imposed separately.

The Court of Appeals reversed that portion of the Board's
order and remanded it for a proper order.

The award to claimant's counsel of a fee equal to 25% of
the compensation awarded claimant by the Board's order, payable
out of said compensation as paid, not to exceed $500, was granted
claimant's counsel based upon his obtaining,for claimant the ad
ditional compensation which the Board's order required the Fund
to pay claimant. Jones, supra.

Inadvertently, the award of an attorney's fee to claimant's counsel payable by the Fund and not out" of the com.pensa-
tion paid claimant and to which claimant's attorney was entitled
because of the Fund's unreasonable resistance to the payment of
compensation was not included in the Board's Order on-Review.

WCB CAS NO. 77-3686 APRIL 12, 1979

-739-
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In accordance with the Judgrnentmd Mandate of the Oreaon 
Court of Appeals, issued April ·2, 1979, the Board hereby ame~ds a_ 
its Order on Review, dated April 11, 1978, by inserting-between • 
the last paragraph on page two and the first paragraph on oaae 
three of said order the following: ~ -

"Claimant's counsel is awarded as a reasonable 
attorney's fee the sum of $350 ~ayable by the 
State Accident Insurance Fund, pursuant to the 

provigiong_e£ ORQ ~s~.3n~li) .tt 

In all other respects the Order on Review entered in the 
above entitled matter on April 11, 1978 remains the same. 

WCB CASE NO. 78-3624 
WCB CASE NO. 78-4358 

LESTER PETERSON, CLAIMANT 
Pozzi, Wilson, Atchison, Kahn & O'Leary, 

Claimant's Attys. 
SAIF, Legal ~ervices, Defense Atty. 
Request for Review by Claimant 

APRIL 12, 1979 

Reviewed by Board Members l'lilson and Phillips. 

Claimant seeks Board review of the Referee's order which 
affirmed the January 31, ·1978 Determination Order whereby clai~
ant was granted no permanent disability for his ~czematous der
matitis and granted him 192° for 60% unscheduled neck and back 
disability for ·an injury suffered on September 1, 1976. Claim..: 
ant contends ~hat he is entitled to additional permanent disabil
ity for his dermatitis condition and that he is perrrianently and 
totally disabled as a result 0f both injuries. 

The Board, after de novo review, affirms and adopts the 
Opinion and Order of the Referee, a copy of which is attached 
hereto and, by this reference, is made. a part hereof. 

ORDER 

, The order of .the Referee, dated October 10, 1978, is af
firmed. 

-740-

• 

' In accordance with the Judgment aid Mandate of the Oreaon
Court of Appeals, issued April'2, 1979 , the Board hereby amends
its Order on Review, dated April 11, 1978, by inserting betv/een
the last paragraph on page two and the first paragraph on page
three of said order the following:

"Claimant's counsel is av;arded as a reasonable
attorney's fee the sum of $350 payable by the
State Accident Insurance Fund, pursuant to the
provisions ORS 656.382(11."
In all other respects the Order on Review entered in the

above entitled matter on April 11, 1978 remains the same.

#

WCBCAS NO. 78-3624
WCB CAS NO. 78-4358

APRIL 12, 1979

L ST R P T RSON, CLAIMANT
Pozzi, Wilson, Atchison, Kahn & O'Leary,

Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Wilson and Phillips.
Claimant seeks Board review of the Referee's order which

affirmed the January 31, 1978 Determination Order whereby claim
ant was granted no permanent disability for his eczematous der
matitis and granted him 192° for 60% unscheduled neck and back
disability for 'an injury suffered on September 1, 1976. Claim
ant contends 'that he is entitled to additional permanent disabil
ity for his dermatitis condition and that he is permanently and
totally disabled as a result of both injuries.

The Board, after de novo review, affirms and adopts the
Opinion and Order of the Referee, a copy of which is attached
hereto and, by this reference, is made, a part hereof.

ORD R
The order of the Referee, dated October 10, 1978, is af

firmed .

-740-
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CASE NO. 78-2533 

WILLIAM C. STEVENS, CLAIMANT 
Doblie, Bischoff & Murray, 

Claimant's Attys. 
Keith D. Skelton, Defense Atty. 
Request for Review by Employer 

APRIL 12, 1979 

Reviewed by Board Members Wil.son, Phillips and Mccal
lister. 

(· 

The employer seeks Board review of the Referee's order 
whi-ch remanded claimant I s aggravation .claim to it for _accep
tance and payment of compensation; penalties and attornev's 
fees were assessed. ·· 

The majority of the Board, after de nova review, affirms 
and adopts the· Opinion and Order of the Referee, a copy of which 

· is attached hereto and, by this reference, is made a part hereof. 

ORDER 

The order of the Referee, dated September 7, 1978, is af
firmed. 

Claimant's attorney is hereby granted a reasonable attor
ney's fee for his services in connection with this Board review 
in the amount of $300, payable by the carrier. 

Board' Members Robert L. Mccallister dissents as follows: 

I disagree with the opinion of the majoriti, I woul~ 
reverse the Referee and reinstate the employer's denial. 

This is an·aggravation claim and is governed by ORS 656. 
273. Stibsection (3) of that section c~ntrols: 

11 A phy.sican' s report indicating a need for 
·further medical services or additional 
comoensation is a claim for aggravation" 
(underling fpr emphasis). 

The claimant, in this case, seeks to satisfy the reauire
ment of ORS 656.273(3) by relying on the January 17, 1978 re
port of Ronald J. Lechnyr D.S.W. Dr. Lechnyr is n?t a 11 Phfsi
cial", he is a "clinical social worker". He provides various 
types of oaramedical services such as counseling _and other phy
chologic ~reatment modalities. Such services

1
are adj~ncti?n ;to 

and by referral from a "physician" or "doctor' as defined in 
ORS 656.005(15). 

-741.,... 

WCB CAS NO. 78-2533 APRIL 12, 1979
WILLIAM C. ST V NS, CLAIMANT
Doblie, Bischoff & Murray,
Claimant's Attys.

Keith D. Skelton, Defense Atty
Request for Review by  mployer

lister.
Reviewed by Board Members Wilson, Phillips and McCal-

The employer seeks Board review of the Referee's order
which remanded claimant's aggravation .claim to it for accep
tance and payment of compensation; penalties and attorney's
fees were assessed.

The majority of the Board, after de novo review, affirms
and adopts the'Opinion and Order of the Referee, a copy of v;hich
is attached hereto and, by this reference, is made a part hereof

ORD R

firmed.
The order of the Referee, dated September 7, 1978, is af-

Claimant's attorney is hereby granted a reasonable attor
ney's fee for his services in connection with this Board review
in the amount of $300, payable by the carrier.

Board' Members Robert L. McCallister dissents as follows:
I disagree with the opinion of the majority. I would

reverse the Referee and reinstate the employer's denial.
This is an■aggravation claim and is governed by ORS 656.

273. Subsection (3) of that section controls:
"A physican's report indicating a need for
further medical services or additional
comoensation is a claim for aggravation"
(underling for emphasis).
The claimant, in this case, seeks to satisfy the require

ment of ORS 656.273(3) by relying on the January 17, 1978 re
port of Ronald J. Lechnyr D.S.W. Dr. Lechnyr is not a physi—
cial", he is a "clinical social worker". He provides various
types of Daramedical services such as counseling and other phy~
chologic treatment modalities. Such services are adjunction to
and by referral from a "physician" or "doctor” as defined in
ORS 656.005 (15) .

-741-.



         
         

           
        

          
           

           
          

   
           

      

   
     

 
    
 

    

      
         

           
  

          
           
          

          

   
   
      

     
  

  

statute does not give "physician" or "doctor" status 
to social workers, clinical or otherwise. Certainly such prac
titioners have an important role to play in the overall management 
of the curative pro~ess. Dr. L~chDyr's 0.ualifications to par
ticipate in that overall curative process are not in question 
here. The question is whether the Referee can properly rely on 
the "report" of a "clinical ·social,worker" 1;-Q ~at.i:5flf the .re
quirement under ORS 656.273(3). I conclude he cannot and having. 

• 
so concluded would reverse. 

.· ";2/4,,f !_ )21c{;L1!i!._---,L.~----_....,.......,..~ 
•Robert. L. McCall1.ste:f, Board Member 

NCB CASE NO. 77-5116 

DENNIS L. VANDRE, CLAIMANT 
Pozzi, Wilson, Atchison, Kahn & O'Leary, 

Claimant's Attys. 
Newhouse, Foss, Whitty & Roess, 

Defense Attys. 
Request for Review by Claimant 

APRIL 12, 1979 

Reviewed by Board Members Phillips and McCallister. 

Claimant seeks Board review of the Referee's order which 
affirmed the carrier's denial of his cla~m for an alleged injury 
of March 1~77. 

The Board, after de nova review, affir~s and adopts the 
Opinion and Or.der of the Referee, a copy of which is attached 
hereto a~g, by this referenc~, is madQ J par, h~~~6f. 

ORDER 

The order of the Referee, dated August 15, 1978, is af
firmed. 

WCB CASE NO. 78-475 

MARK WALTERS·, CLAIMANT 
Samuel A. Hall, Jr., Claimant's Atty. 
Dean M. Phillips, Insurer's Atty. 
Stipulation and Order 

-74·2-

APRIL 12, 1979 

• 

The statute does not give "physician" or "doctor" status
to social workers, clinical or otherwise. Certainly such prac~
titioners have an important role to play in the overall management
of the curative process. Dr. Lechnyr's qualifications to par
ticipate in that overall curative process are not in question
here. The question is v/hether the Referee can properly rely on
the "report" of a "clinical social ^ worker" Sgtisfy thC TC”
quirement under ORS 656.273(3). I conclude he cannot and having,
so concluded would reverse.

 ^ / If■ f- A ^ }/i-j ^ ^•'^bert.L. McCallistef, Board Member

W^B CAS NO. 77-5116 APRIL 12, 1979

D NNIS L. VANDR , CLAIMANT
Pozzi, Wilson, Atchison, Kahn & O'Leary,

Claimant's Attys.
Newhouse, Foss, VJhitty & Roess,

Defense Attys.
Request for Review by Claimant

Reviewed by Board Mem.bers Phillips and McCallister.
Claimant seeks Board review of the Referee's order which

affirmed the carrier's denial of his clai,m for an alleged injury
of March 1977.

The Board, after de novo review, affirms and adopts the
Opinion and Order of the Referee, a copy of which is attached
hereto an<^, fey thls reference, is mdQ a part ,

ORD R
The order of the Referee, dated August 15, 1978, is af

firmed.

WCB CAS NO. 78-475
MARK WALT RS, CLAIMANT
Samuel A. Hall, Jr., Claimant's Atty.
Dean M. Phillips, Insurer's Atty.
Stipulation and Order

-742-

APRIL 12, 1979

m

' 

’ 



        
       

         
   

          
        

          
  

        
         

    
          

          
     

          
           

        
            

           
       

           
           

         
          
          

          
        

           
 
         

           
         

   
    
    

     
    

  

claimant's attorney, and the attorney or other 
authorized representative of the employer's insurer herby 
move the Workers' Compensation ~oard for an Order ~pproving 
the following stipulated settlement: 

1. The terms of this settlement dispose of all issues 
between the parties except those specifically reserved herein 
for later decision (if any), and the pending request for 
hearing i.s withdrawn. 

2. The claimant'i compensable injury was closed by 
a determination order on December 19, 1977, which awarded 
him.no permanent partial disability award. 

3. Pursuant to~n Opinion and Order by an ALJ on 
July 11, 1978, the claimant was awarded 30% permanent partial 
disability for loss to his back. 

4. On July 31, 1978, the defendant's filed a Request 
for Review of the Opinion and Order of July 11, 1978. · 

5. The Workers' Compensation Board's Order on Review· 
of February 12, 1979 reduced the award of 30% granted to the 
claimant by the Opinion and Order to an award of 20% perma
nent partial disability for loss to his back. 

6. It is agreed betwwen the parties that the Ord~r on 
Review shall stand and that claimant shall not take an appeal 
therefrom, and it is further agreed that the remaining over
payment claimed by Liberty Mutual Insurance in the amount of 
$712.95, shall be and-is hereby waived .. by the defendants and 
that this constitutes a complete accounting of the awards and 
overpayments at this time. No additional overpayment exists 
to be collected from future benefits to which the claimant may 
become _enti t.led. 

7. The claimant's attorney shall be entitled to a reason
able attorney's fee in the amount of 25% of the increased 
compensation made payable by this stipulation, no to exceed 
$178.24. 

WCB CASE NO. 77-2338 

DAVID RUSSELL WILBUR, CLAIMANT 
Richard D~ Senders, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant 

-743-

· APRIL 12, 1979 

m
Claimant, claimant's attorney, and the attorney or other

authorized representative of the employer's insurer herby
move the Workers* Compensation Board for an Order approving
the following stipulated settlement:

1. The terms of this settlement dispose of all issues
between the parties except those specifically reserved herein
for later decision {if any), and the pending request for
hearing is v/ithdrav/n.

2. The claimant's* compensable injury was closed by
a determination order on December 19, 1977, which awarded
him.no permanent partial disability award.

3. Pursuant to -an Opinion and Order by an ALJ on
July 11, 1978, the claimant was awarded 30% permanent partial
disability for loss to his back.

4. On July 31, 1978, the defendant's filed a Request
for Review, of the Opinion and Order of July 11, 1978.

5. The Workers' Compensation Board's Order on Review-
of February 12, 1979 reduced the award of 30% granted to the
claimant by the Opinion and Order to an av/ard of 20% perma
nent partial disability for loss to his back.

6. It is agreed betv/wen the parties that the Order on
Review shall stand and that claimant shall not take an appeal
therefrom, and it is further agreed that the remaining over
payment claimed by Liberty Mutual Insurance in the amount of
$712.95, shall be and.,«is hereby waive.d... by the defendants and
that this constitutes a complete accounting of the av/ards and
overpayments at this time. No additional overpayment exists
to be collected from future benefits to which the claimant may
become .entitled.

7. The claimant's attorney shall be entitled to a reason
able attorney's fee in the amount of 25% of the increased
compensation made payable by this stipulation, no to exceed
$178.24.

WCB CAS NO. 77-2338.
DAVID RUSS LL WILBUR, CLAIMANT
Richard D. Senders, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

743
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by Board Members Wilson and Phillips. 

Clairnarit seeks Board review of the Referee's order which 
found he was not entitled to the relief h~ sought and affirmed 
the March 21, 1977 Determination Order whereby he was granted 
compensation equal to 60° for 40% loss of the right hand. 

The Board, after de novo review, affirms and adopts the 
Opinion and Order of the Referee, 2 copy of which is attached 
hereto and, by this reference, is made a part hereof. 

ORDER 

The order of the Referee, dated September 27, 1978, is af
firmed. 

WCB CASE NO. 78-6242 

ROBERT D. WOODS, CLAIMANT 
Pozzi, Wilson, Atchison, Kahn & O'Leary, 

Claimant's Attys. 
SAIF, tegal Services, Defense Atty. 
Order Of Dismissal 

APRIL 12, 1979 

The requests for review, having been duly filed with 
the Workers' Compensation Board in the above entitled matter 
by the claimant and the Fund, and said recuests for review 
now having been withdrawn, 

IT IS THEREFORE ORDERED that the requests for review 
now pending before the Board are herebv dismissed and the or
der of the Referee is final by operation of law. 

SAIF CLAIM NO. ZC 435281 

KENNETH CHACE, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Own Motion Order 

-744-

APRIL 13, 1979 

Reviewed by Board Members Wilson and Phillips.

Claimant seeks Board review of the Referee's order which
found he was not entitled to the relief he sought and affirmed
the March 21, 1977 Determination Order v/hereby he was granted
compensation equal to 60® for 40% loss of the right hand.

The Board, after de novo review, affirms and adopts the
Opinion and Order of the Referee, a copy of which is attached
hereto and, by this reference, is made a part hereof.

,1
ORD R

m

firmed
The order of the Referee, dated September 27, 1978, is af-

APRIL 12, 1979WCB CAS NO. 78-6242

ROB RT D. WOODS, CLAIMANT
Pozzi, Wilson, Atchison, Kahn & O'Leary,

Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Order Of Dismissal

The requests for review, having been duly filed with
the V7orkers' Compensation Board in the above entitled matter
by the claimant and the Fund, and said requests for reviev;
now having been withdrawn,

•IT IS TH R FOR ORD R D that the requests for review
now pending before the Board are hereby dismissed and the or
der of the Referee is final by operation of law.

#

SAIF CLAIM NO. 2C 435281
K NN TH CflAC , CLAIMANT
SAIF, Legal Services, Defense Atty.
Own Motion Order

APRIL 13, 1979

-744-
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Claimant suffered a compensable eye {njury 6~ 
1973; his claim was first closed on January 4, 1974. 
aggravation rights have ·expired. 

April 24, 
His , 

On March 19, 1979 Dr. Sornson recommended to the Fund 
that surgery.should be _done to regain vision in claimant's 
right eye. An ultrasound evaluation done at Devers Eye Clinic 

i~6ieatGd that th~ posterior aspect of n~~ eye was probably 

normal and Dr. Sornsen recommended surgery to enlarge the 
pupi 1 so that claimant would have ·a normal line of sight. 

After recovery claimant would be fitted with a contact 
lens. Claimant indicated that he was willing to undergo this 
surgery, although the·"results of it were somewhat uncertain. 
He requested that his claim be reopened pursuant to the Board's 
own motion jurisdiction. 

. On April 3, 197~ tl1~ F\md enclosed several supporting 

medical reports and indicated it would not oppose reopeni~g of. 
claimant's claim. 

The Board, after considering the ~edical evidence before 
it, concludes that claimant's claim should be remanded to the 
Fund to be a'ccepted ·a-nd for the payment of con~pensa tion; as 
provided by law, from the date clai~ant enters the hospital for 
the recommended surgery and until the claim is closed pursuant 
·to ORS 656.278 • 

IT IS SO ORDERED. 

WCB CASE NO. 77-7821 

WESLEY CROSS, CLAIMANT 
Ringle & Herndon, Claimant's Attys. 
Souther, Spaulding, Knisey, Williamson 

& Schwabe, Defense Attys. 
Request for Review by Claimant 

APRIL 13, 1979· 

Reviewed by Board Members Wilson and Phillips. 

T~e clai~ant seeks review by the Board of the Referee's 
order which affirmed the Determination Order dated December 
16, 1977 granting claimant compensation' only for temporary 
total disability through August 1, 1977; 

The Board, on de novo review, concurs in the findings 
and conclusions reached by the Referee in her order insofar 
as ~hey relate to claimant's extent of disability and would 
affirm and adopt the same as its own. 

-745-

m

Claimant suffered a compensable eye injury 6ft ApSfll 24,
1973; his claim was first closed on January 4, 1974, His .
aggravation rights have expired.

On March 19, 1979 Dr. Sornson recommended to the Fund
that surgery.should be done to regain vision in claimant's
right eye. An ultrasound evaluation done at Devers  ye Clinic
iHdioatQd that the posterior aspect o£ hi? eye was probably
normal and Dr. Sornson recommended surgery to enlarge the
pupil so that claimant would have 'a normal line of sight.

After recovery claimant v/ould be fitted v;ith a contact
lens. Claimant indicated that he was willing to undergo this
surgery, although the-‘results of it were somewhat uncertain.
He requested that his claim be reopened pursuant to the Board's
own motion jurisdiction.

On April 3) 1?7? the Fgnd enclosed several supporting
medical reports and indicated it would not oppose reopening of,
claimant's claim.

The Board, after considering the medical evidence before
it, concludes that claimant's claim should be remanded to the
Fund to be a’ccepted-and for the payment of compensation, as
provided by law, from the date claimant enters the hospital for
the recommended surgery and until the claim is closed pursuant
to ORS 656.278.

IT IS SO ORD R D.

APRIL 13, 1979WCB CAS NO. 77-7821

W SL Y CROSS, CLAIMANT
Ringle & Herndon, Claimant's Attys.
Souther, Spaulding, Knisey, Williamson

& Schwabe, Defense Attys.
Request for Review by Claimant

Reviewed by Board Members Wilson and Phillips.
The claim.ant seeks review by the Board of the Referee's

order which affirmed the Determination Order dated December
16 , .1977 granting claimant compensation’ only for temoorary
total disability through August 1, 1977.

The Board, on de novo review, concurs in the findings
and conclusions reached by the Referee in her order insofar
as they relate to claimant's extent of disability and would
affirm and adopt the same as its own,
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with respect to the payment of compensation, 
the Board is entirely in accord with the contention of the 
claimant that the compensation for temporary total disability 
due. claimant should have been paid by the defendant directly 
to claimant. It should not have been paid by a draft issued 
to claimant and Aetna Life & Casualty as joint payees. The 
provisions ofORS 656. 262 ( 2) provide that the compensa.tion 
due a worker under the Workers' Compensation Act shall be 
paid directly to said worker. 

I~ i~ ~~t ~uff{c~ent to !1nJ that ciaimant had not been 
inconvenienced by issuance of the check payable jointly to 
himself and Aetna inasmuch as he had intended to pay his off
the-job insurer for the sick leave it had paid him during 
the time the claim had been denied. The defendant violated 
the requirements of ORS 656.262(2); its action caused un
reasonable delay in paying compensation to claimant. The 
assessment of a p~n~~ty and ~ayment of attorney's f@@S, 
pursuant to ORS 656.262(8), are justified. 

The Board concludes that under the circumstances of 
~his parti6ular case clai~ant should :be entitled to receive 
cQmpe·nsa tion equal to 5 % of the arnoun t of the check which 
had· been made payable to claimant and Aetna Life & Casualty 

as. a penalty for unreasonable delay in the payment of compen
sat~on and that the clairn?:nt'~ Qttorney Bhould bE! pa.id a rg~ 
of .$100 by the defendant employer. 

ORDER 

The order of the Referee, dated June 14, 1978, is af
firmed and adopted by the Board insofar as it relates to the 
extent of claimant's disability. A copy of the Referee's 
order is attached hereto and, by this reference, ·made a part 
hereof. 

Claimant is awarded additional compensation equal to 
5% of the $5,820 which represents the amount of the check 
which the defendant issued payable to claimant and Aetna Life 
& Casualty as joint payees. Claimant's attorney is awnrded 
as a reasonable attorney's fee a sum of $100 payable by the 
defendant-employer pursuant to the provisions of ORS 6.56.382. 

Claimant's attorn9y is awarded ~s a reasonable attor
ney's fee for his services at Board review a sum eoual to 25% 
of the additional compensation granted to claimant by this 
order, payable out of said compensation as paid, not to ex
ceed a maximu~ of $750. 
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However, with respect to the payment of compensation,
the Board is entirely in accord with the contention of the
claimant that the compensation for temporary total disability
due, claimant should have been paid, by the defendant directly
to claimant. It should not have been paid by a draft issued
to claimant and Aetna Life & Casualty as joint payees. The
provisions of ORS 656.262(2) provide that the compensation
due a worker under the Workers' Compensation Act shall be
paid directly to said worker.

It is Sufficient to finj that claimant had not been
inconvenienced by issuance of the check payable jointly to
himself and Aetna inasmuch as he had intended to pay his off-
the-job insurer for the sick leave it had paid him during
the time the claim had been denied. The defendant violated
the requirements of ORS 656.262(2); its action caused un
reasonable delay in paying compensation to claimant. The
assessment of a pen^iv/ payment of attorney's fees,pursuant to ORS 656.262(8), are justified.

The Board concludes that under the circumstances of
this particular case claimant should ;be entitled to receive
compensation equal to 5% of the amount of the check which
had' been made payable to claimant and Aetna Life & Casualty

as. a penalty for unreasonable delay in the payment of compen-
sation and that the claimant's attorney sho'uld b§ paid a fee
of $100 by the defendant employer.

ORD R
The order of the Referee, dated June 14, 1978, is af

firmed and adopted by the Board insofar as it relates to the
extent of claimant's disability. A copy of the Referee's
order is attached hereto and, by this reference, 'made a part
hereof, ,

Claimant is awarded additional compensation equal to
5% of the $5,820 which represents the amount of the check
which the defendant issued payable to claimant and Aetna Life
& Casualty as joint payees. Claimant's attorney is awarded
as a reasonable attorney's fee a sum of $100 payable by the
defendant-employer pursuant to the provisions of ORS 6,56.382.

Claimant's attorney is awarded as a reasonable attor
ney's fee for his services at Board review a sum equal to 25%
of the additional compensation granted to claimant by this
order, payable out of said compensation as paid, not to ex
ceed a maximum of $750.
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WCB CASE NO. 70-1454 
WCB CASE NO. 78-7527 

GERJ\LD C. FREEMEN, CLAIMANT 

APRIL 13, 1979 

Galton, Popick & Scott, Claimant's Attys. 
Jones, Lang, Klein, Wolf & Smith, 

Employer 1 s Attys. 
SAIF, Legal Services, Defense Attys. 
Own Motion Order 

On Octbber 18, 1978 claimant, by and through his attor
ney,. requested the Board to exercise its own motion jurisdic
tion and reopen his claim for a·n industrial injury sustained 
on November 26, 1969 while working for Nehalem Valley-Motor 
Freight, whose carrier was the State Aceident Insurance Fund. 

Attached to the request was the Fund's denial based on the 
fact that·claimant's aggravation rights had expired and a denial 
by Employee Benefits Insurance Company of responsibility for an 
alleged injur~ of June 9, 1978. The 4enial by EBI indicated 
claimant's present problems appeared to be directly related to 
his earlier injury. · 

Claimant requested the Board to either reopen his 1969 
. claim under its own motion jurisdiction or·remand the matter 
to its Hearin~s Division to be consolidated with the hearing 

on the propriety of the denial by EBI. 

On October 24,· 1978 the Board asked claimant for medi
cal repoits relating his condition to the 1969 industrial in
jury. On November 24, 1978 claimant forwarded to the Board, 
the F'und and EBI chart notes from Law_r:ence J. Franks, M.D. 
which indicated claimant was comp.laining of back pain and it 
was very possible he would be unable to continue working as 
a truck driver. · · 

On.March 21, 1979 claimant again requested the Board to 
take action on his 1969 claim. The Board-asked the Fund on 
March 2'7 to state its position. The Fund, on March 28, stated 
that it had no responsibility for claimant's present back 
problems. It also suggested the claim be remanded to the 
Hearings Division ·for a consolidated hearing. 

The Board believes that the evidence presently.before 
it is not sufficient to enable it to make a decision regard
ing claimant's own motion request. The matter is, therefore, 
referred to its Hearings Division with instructions to set the 
matter for a hearing -at the same time the propriety of EBI's 
denial is heard. The Referee shall take evidence and deter
mine whether ·claimant has aggravated his 1969 injury or suf-
fered a new injury on June 9, 1978. · 

o
WCB
WCB

CAS 
CAS 

NO.
NO

70-1454
78-7527

APRIL 13, 1979

G RALD C. FR  M N, CLAIMANT
Galton, Popick & Scott., Claimant's Atty.s.
Jones, Lang, Klein, Wolf & Smith,

 mployer's Attys.
SAIF, Legal Services, Defense Attys.
Own Motion Order

On October 18, 1978 claimant, by and through his attor
ney,. requested the Board to exercise its ov/n motion jurisdic
tion and reopen his claim for an industrial injury sustained
on November 26 , 1969 while working for Nehalem Valley'.Motor
Freight, whose carrier was the State Accident Insurance Fund.

Attached to the request was the Fund’s denial based on the
fact that'claimant*s aggravation rights had expired and a denial
by  mployee Benefits Insurance Company of responsibility for an
alleged'injury of June 9, 1978. The denial by  BI indicated
claimant's present problems appeared to be directly related to
his earlier injury.

Claimant requested the Board to either reopen his 1969
claim, under its own m.otion jurisdiction or 'remand the m.atter
to its Hearin<js Division to be consolidated with the hearing
on the propriety of the denial by  BI.

On October 24 ,- 1978 the Board asked claimant for medi
cal reports relating his condition to the 1969 industrial in
jury. On November 24, 1978 claimant forwarded to the Board,
the Fund and  BI chart notes from, Lawrence J. Franks, M.D,
which indicated claimant v/as complaining of back pain and it
was very possible he would be unable to continue working as
a truck' driver.

On,March 21, 1979 claimant again requested the Board to
take action on his 1969 claim. The Board-asked the Fund on
March 2'7 to state its position. The Fund, on March 28, stated
that it had no responsibility for claimant's present back
problems. It also suggested the claim be remanded to the
Hearings Division for a consolidated hearing.

C

The Board believes that the evidence presently'before
it is not sufficient to enable it to make a decision regard
ing claimant's own motion request. The matter is, therefore,
referred to its Hearings Division with instructions to set the
matter for a hearing 'at the same time the propriety of  BI' s
denial is heard. The Referee shall take evidence and deter-,
mine whether claimant has aggravated his 1969 injury or suf
fered a nev/ injury on June 9, 1978.
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Upon conclusion of the hearing the Referee shall cause 
a transcript, of the proceedings to be prepaied and submitted 
to the Board with his recommendations concerning the re~uest '~ 
for own motion relief. If he finds claimant's condition • 
repres~nts an aggravation of his 1969 injury he shall affirm 
the denial by EBI of the June 9, 1978 claim. However, if the 
Referee finds claimant suffered a new injury on June 9, 1978 
he shall enter an order pursuant to ORS, 656~289. 

WCB CASE NO. 78-4828 

JOE HOLMES, JR., CLAIMANT 
Bloom, Ruben, Marandas, Berg, Sly & 

Ba~n~ft, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant 

APRIL 13, 1979 

Reviewed by Board Members Phillips and Mccallister. 

Claimant seeks review by the Board of the Referee's 
order·which found claimant was not entitled to compensation 
for -temporary total disability nor to any penal ties or at tor
ney •~-fees and approved the denial of June 13, 1978 of claim
ant's ag~ra~~tion clai~ and the de~ial for the· ~aiment of a 
back brace. ~. 

Claimant,-at that time 50 years old, sustained an in
dustrial injury on May 25, 1973 when he struck his left knee 
with a plank while working for the employer. Claimant came 
under the care of Dr. McNeill who diagnosed internal derange
ment of the left knee and performed surgery for a partial 
synovectomy of the medial joint space and a medial meniscec
torny on June 1, 1973 . 

. ClRirngn~ 1g ~l~im WA~ tl6§~d 1y a Delerminalion Order 
dated September 27, 1973 whereby clajmant was awarded 7.5° 
for 5% _loss of the left leg. The claim was reopened and 
cl6sed by a Second Determination Order dated April 7, 1975 
which granted claimant an additional award of 30° for 20% 
loss of the left leg. A sfipulation·dated August 1, 1975 
granted.claimant an additional award equal to 37.5° for loss 
of the left leg and on October 26, 1976 a Third Determina
tion Order closed claimant's claim with no additional award 
for permanent partial disability. ~t that time claimant had 
re~eived awards totalling 75° for 50% loss of the left leg. 

Claimant requested a hearing and on October 6, 1977 
Referee Gayle Gernnell increased claimant's award for loss bf 
the left leg by an award of 60°. giving claimant a total of 
135° for 90% loss of the left leg. 

--748- • 

Upon conclusion of the hearing the Referee shall cause
a transcript of the proceedings to be prepared and submitted
to the Board with his recommendations concerning the request
for own motion relief. If he finds claimant's condition
represents an aggravation of his 1969 injury he shall affirm,
the denial by  BI of the June 9, 1978 claim. However/ if the
Referee finds claimant suffered a new injury on June 9, 1978
he shall enter an order pursuant to ORS. 656.289.

i

WCB CAS NO. 78-4828 APRIL 13, 1979
JO HOLM S, JR., CLAIMANT
Bloom, Ruben, Marandas, Berg, Sly &

Barnett, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

Reviewed by Board Members Phillips and McCallister.
Claimant seeks review by the Board of the Referee's

order'which found claimant was not entitled to compensation
for temporary total disability nor to any penalties or attor
ney's fees and approved the denial of June 13, 1978 of claim
ant's aggravation claim and the denial for the' payment of a
back brace.

Claimant,-at that time 50 years old, sustained an in
dustrial injury on M.ay 25 , 1973 when he struck his left knee
with a plank while working for the employer. Claimant came
under the care of Dr. McNeill who diagnosed internal derange
ment of the left knee and performed surgery for a partial
synovectomy of the medial joint space and a medial meniscec
tomy on June 1, 1973.

ClsilTlJyit * S ClsiW by e. Determination Order
dated September 27, 1973 whereby claimant was awarded 7.5®
for 5% loss of the left leg. The claim v/as reopened and
closed by a Second Determination Order dated April 7, 1975
which granted claimant an additional award of 30® for 20%
loss of the left leg. A Stipulation dated August 1, 1975
granted.claimant an additional award equal to 37.5® for loss
of the left leg and on October 26, 1976 a Third Determina
tion Order closed claimant's claim with no additional award
for permanent partial disability. At that time claimant had
received awards totalling 75® for 50% loss of the left leg.

Claimant requested a hearing and on October 6, 1977
Referee Gayle Gemmell increased claimant's award for loss Of
the left leg by an award of 60®. giving claimant a total of
135® for 90% loss of the left leg.
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On April 28, 1978 claimant, by and through.his attorney, 
~equested that- his claim·be re?pened and in support thereof 
submitted reports from Dr. Post dated February 6, 1978 and · 
March 1, 1978. On August 31, 1978 the Fund ·submitted a cover 
letter which listed 82 exhibits and stated it had no intention 
of relying upon ariy medical opinion expressed in any of those 
documents but at.the same time waived right of cross-examina-. 
tion of any of the doctors expressing such o~inions. The Eund 
contended that no hearing should be set or held bec~use, not-
w.i-l:hs-l:and:i.ng the Pund 1s 11 denialll, l8!6 ~laim ot "aggravation" 
conforming to the requirements of ORS 65~.273 had ever been 
made to the Fund which would require reopening or the payment 
of compensation for temporary total. disability within 14 days 
thereafter. It s:tated claimant had 1 made no showing of need 
for or receipt of·curative or. other symptomatic treatment since 
last closure.and n&-ifi5wing of increaied permanent partial. 
disability related to that injury for which resporisibility 
had been accepted. The Referee was .not.persuaded by this ar~ 
gument and heia -the hearlng. 

The Referee found.that the medical reports offered in 
support of claimant's claim for aggravation not only were weak 
but were based upon claimant•s veracity. 

• • I • h,, • ._. • "" 

The Referee ·did not go into great detail with resp~ct to 
claimant's medical history but based his conclusion on the. lack 
of credibility which he attributed ~o claimant arid his wife. 
Video tape which had been taken on the same day that the hear
ing was held, in the opinion of the Referee, completely des
troyed the believability of· the testimony of claimant and his 
wife. The film lasted approximately 50 minutes and claimant 
made neither an attempt nor a reque·st to rebut the film which 
showed claimant carrying on certain physical activities which 
he had iestified he was no )anger able to do, 

Based-upon the film, the Referee concluded that claimant 1 s 
disability was not as g:i:-eat as tha ~ f.or which he had previously 
been awarded and he, therefore, approved the denial by the Fund· 
of claimant's claim for aggravatioq and also the denial by the 
Fund of responsibility for the pa~ent of the back b.race. 

The Board, on·de nova review, agrees with the conclusion 
reached by.the Referee. ' 

ORDER; 

;The order of the Referee,.dated November 28, 1978, fs af
firmed~; 

.:..'7Aa ... 

On April 28, 1978 claimant, by and through'his attorney,
requested that- his claim be reopened and in support thereof
submitted reports from Dr. Post dated February 6, 1978 and
March 1, 1978. On August 31, 1978 the Fund submitted a cover
letter which listed 82 exhibits and stated it had no intention
of relying upon any medical opinion expressed in any of those
documents but at the same time waived right of cross-examina-
tion of any of the doctors expressing such opinions. The Fund
contended that no hearing should be set or held because, not
withstanding the Fund’s ’’denial”, ft6 fllsilH Of "SCf^rdV^tiOIl"
conforming to the requirements of ORS 656.273 had ever been
made to the Fund which would require reopening or the payment
of compensation for temporary total,disability within 14 days
thereafter. It stated claimant had'made no showing of need
for or receipt of curative or other symptomatic treatment since
last closure and no "showing of increased permanent partial,
disability related to that injury for which responsibility
had been accepted. The Referee was not^persuaded by this ar
gument and held the hearing.

The Referee found that the medical reports offered in
support of claimant's claim for aggravation not only were weak
but were based upon claimant's veracity.

The Referee did not go into great detail with respect to
claimant's medical history but based his conclusion on the lack
of credibility which he attributed to claimant and his wife.
Video tape which had been taken on the same day that the hear
ing was held, in the opinion of the Referee, completely des
troyed the believability of the testimony of claimant and his
wife. The film lasted approximately 50 minutes and claimant
made neither an attempt nor a request to rebut the film which
showed claimant carrying on certain physical activities which
he had testified he was no longer able to do.

Based upon the film, the Referee concluded that claimant’s
disability was not as great as that for which he had previously
been awarded and he, therefore, approved the denial by the Fund
of claimant's claim for aggravation and also the denial by the
Fund of responsibility for the payment of the back brace.

The Board, on de novo review
reached by the Referee.

ORD R

agrees with the conclusion

firmed.'
,The order of the Referee,, dated November 28, 1978, is af-
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NO. 72-3948-0-2 

RONALD J. HOWARD, CLAIMANT 
Own Motion !)etermination 

APRIL 13, 19_79 

Cla_irnant sustained a compensable right knee injury on 
Marc~ 14, 1972 when he fell at wo_rk. The ori_ginal diagnosis 
was acute,.sprain of medial collateral ligame_nt with pressure 
on the medial aspect of the knee-joint over the medial colla
teral ligament. A right lateral and medial meniscectomy were 
performed by Dr. Corrigan on June 13, i972 and the claim was 
closed on November 2, 1972 with an award of comp'en·sation equal 
to 30° for 20% loss of the right knee. 

A chondroplasty of the medial facet of the patella wa·s 
done·on October 15, 1976 and the claim was again closed on 
April 15, 1971 with an additional .awar<l of compensation eaual 
to 15° for 10% loss of the right knee. · A hearing was req~ested 
and by an Opinion and Order, dated September 12, 1977, the 
award was increased to a total of· 105° for 70% loss of the 

I ' ' • . • ., • 

right leg. 

Claimant's claim was voluntarily reopened and on Decem
_ber 6, 1978 a removal of two staples from the anterior tibial 

.:,.tuberosi,ty,was done by Dr. Degge. Claimant subseauentlv fell 

• 

_ . and !?rake .·open·· the' incision· from this surgery. He had "to be 
hospitalized for further treatment. Claimant was released for •· 
work· on January 10, 1979; 

On March 6, 1979 the carrier requested a determination 
of claimant's present disability. The Evaluation ·oivision 
of the Workers' Compensation Department recommended· that 
claimant be granted additional compensation from December 6, 
197°8 through January 10, 1979. 

The Board concurs in this recommendation. 

ORDER 

Claimant· is hereby granted compensation for temporary 
total disability from December 6,. 1978 through January 10, 

-1979, less time worked. This award is in addition to all 
awards previously granted claimant for his March 14, 1972 
injury. 

-750..-

CLAIM NO. 72-3948-0-2 APRIL 13, 19.79

RONALD J. HOWARD, CLAIMANT
Ov;n Motion Determination

Claimant sustained a compensable right knee injury on
March 14, 1972 when he fell at work. The original diagnosis
was acute.-.sprain of m.edial collateral ligament with pressure
on the m.edial aspect of the knee-joint over the medial colla
teral ligament. A right lateral and medial meniscectomy wereperformed by Dr. Corrigan on June 13, 1972 and the claim was
closed on November 2, 1972 with an award of compensation equal
to 30° for 20% loss of the right knee.

A chondroplasty of the medial facet of the patella v/as
done on October 15, 1976 and the claim was again closed on
April 15, 1977 with an additional award, of compensation equal
to 15° for 10% loss of the right knee. A hearing v;as requested
and by an Opinion and Order, dated September 12, 1977, the
award was increased to a total of' 105° for 70% loss of the
right leg.

Claimant’s claim was voluntarily reopened and on Decem
ber 6, 1978 a removal of tv/o staples from the anterior tibial
tuberosity.was done by Dr. Degge. Claimant subsequently felland iSroke open the incision- from this surgery. He had to be
hospitalized for further treatment. Claimant was released for
work on January 10, 1979.

#

On March 6, 1979 the carrier requested a determ.ination
of claimant's present disability. The  valuation Division
of the Workers' Compensation Department recommended' that
claimant be granted additional compensation from December 6,
1978 through January 10, 1979.

The Board concurs in this recommendation.
ORD R

Claimant is hereby granted compensation for temporary
total disability from December 6, 1978 through January 10,
1979, less time worked. This award is in addition to all
awards previously granted claimant for his March 14, 1972
injury.

-750-
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WCB CASE NO. 78-3368 

DORIS LONG, CLAIMANT 
Monte, Walter, Claimant's Atty. 
Souther, Spaulding, Kinsey, Williamson 

& Schwabe, Defense Attys. 
Request for Review by Claimant 

APRIL 13, "1979 

'. -

Reviewed by Board Members Wilson and McCallister. 

Claimant seeks Board review of -the Referee's order 
which affirmed the carrier's denial of her claim for an ag
gravation of her February 1972 injury. 

The Board, af~er de novo review, affirms and adopts 
the Opinion and Order of the Referee, a copy of which is 
attached hereto and, by this reference, is made a part hereof. 

ORDER 

The order of the Referee, dated October 11, 1978, is 
affirmed. 

WCB CASE NO. 77-5329 

RICHARD MYERS, CLAIMANT 
Roger Todd, Claimant's Atty. 
Chandler, Walberg & Stokes, 

Employer's Attys. 
Request for Review by Employer 

APRIL 13, 1979 

Reviewed by Board Members Wilson and Phillips. 

The employer seeks Board review of the Referee's order 
which granted claimant compensation equal to 48° for 15% un
scheduled low back disability. 

The Board, after de nova review, affirms and adopts the 
Opinion and Order of the Referee, a copy of which is attached 
hereto and, by this reference, is made a part hereof. However, 
an error in .the first full paiagraph of page two shoul~ be 
corrected: claimant has two years of, "junior college II not 
"business cqllege 11 • . • 

-751-
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APRIL 13, *1979

DORIS LONG, CLAIMANT
Monte, Walter, Claimant's Atty.
Souther, Spaulding, Kinsey, Williamson

& Schwabe, Defense Attys.
Request for Review by Claimant

WCB CAS NO. 78-3368

Reviewed by Board Members Wilson and McCallister.
Claimant seeks Board review of the Referee's orderwhich affirmed the carrier's. denial of her claim for an ag

gravation of her February 1972 injury.
The Board, after de novo review, affirms and adopts

the Opinion and Order of the Referee, a copy of which is
attached hereto and, by this reference, is made a part hereof

ORD R
The order of the Referee, dated October 11, 1978, is

affirmed.

APRIL 13, 1979WCB CAS NO. 77-5329
RICHARD MY RS, CLAIMANT
Roger Todd, Claimant's Atty.
Chandler, Walberg & Stokes,
 mployer's Attys.

Request for Review by  mployer

Reviewed by Board Members Wilson and Phillips.
The employer seeks Board review of the Referee’s order

which granted claimant compensation equal to 48° for 15% un
scheduled low back disability.

The Board, after de novo review, affirms and adopts the
Opinion and Order of the Referee, a copy of which is attached
hereto and, by this reference, is made a part hereof. Hov;ever,
an error in .the first full paragraph of page two should be
corrected; claimant has two years of, "junior college" not
"business college".

-751-



          
 

       
           

       

     
   

    
     
     

      
        

        
        
         

            
          

          

   
    
    
     
   

  

The order of the Referee, dated October 25, 1978, is af
firmed. 

Claimant's attorney is hereby granted a reasonable attor
ney's fee for his services in connection with this Board review in 
the amount of $50, payable by the carrier. 

WCE CASE NO. 78•45~7 

MARGARET SPARKS, CLAIMANT 
Don G. Swink, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by the SAIF 

A~RIL 13, 1979 

Reviewed by Board Members Wilson and Mccallister. 

The State Accident Insurance Fund seeks Board review 
of the Referee•s order which remanded claimant's claim for 
aggravation to it for acceptance and payment of compensation. 

The Board, after de novo review, affirms and adopts 
the Opinion and Order of the Referee, a copy of which is 
attached hereto and, by this reference, is made a pa~t hereof. 

ORDER 

The order of the Referee, dated October 20, 1978, is 
affirmed. 

WCB CASE NO. 78-2419 

ROY DAN BABCOCK, CLAIMANT 
Dye & Olson, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant 

-752-

APRIL 17, 1979 

• 

• 

• 

ORD R
The order of the Referee, dated October 25, 1978, is af

firmed .
Claimant's attorney is hereby granted a reasonable attor

ney's fee for his services in connection with this Board review in
the amount of $50, payable by the carrier.

4

APRIL 13, 1579WCB CAS NO. 78-45S7
MARGAR T SPARKS, CLAIMANT
Don G. Swink, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by the SAIF

Reviewed by Board Members Wilson and McCallister.
The State Accident Insurance Fund seeks Board review

of the Referee's order which remanded claimant's claim for
aggravation to it for acceptance and payment of compensation.

The Board, after de novo review, affirms and adopts
the Opinion and Order of the Referee, a copy of which is
attached hereto and, by this reference, is made a part hereof

ORD R
The order of the Referee, dated October 20, 1978, is

affirmed.

WCB CAS NO. 78-2419
ROY DAN BABCOCK, CLAIMANT
Dye & Olson, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

APRIL 17, 1979

#
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Reviewed by Board Members Wilson and Phillips. 

Claimant seeks Board review of the Referee's order 
which affirmed the Fund's de facto denial of his claim to 

- have the Fund pay a bill for chiropractic services and dis
missed claimant's request for hearing. 

The Board, after de novo review, affirms and adopts 
the Opinion and Order of the Referee, a copy of which is at
tached hereto and, by this reference, is made a part hereof. 
The Board finds that the 1976 roof incident was an interven
ing non~industrial injury and also that there was no proof 
in the record that claimant's back was injured at the time 
of his original indu~trial injury. 

ORDER 

The order ·of the Referee, dated November 17, 1978, is 
affirmed • 

-753-

'. 

Reviewed by Board Members Wilson and Phillips,
Claimant seeks Board review of the Referee's order

which affirmed the Fund's de facto denial of his claim to
have the Fund pay a bill for chiropractic services and dis
missed claimant's request for hearing.

The Board, after de novo review, affirms and adopts
the Opinion and Order of the Referee, a copy of which is at
tached hereto and, by this reference, is made a part hereof.
The Board finds that the 1976 roof incident was an interven
ing non-industrial injury and also that there was no proof
in the record that claimant's back was injured at the time
of his original industrial injury.

ORD R
The order of the Referee, dated November 17, 1978, is

affirmed.
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Affirmed 60% neck: L. Peterson ----------------------------'740
Affirmed: D. Vandre----------------------- 742
Affirmed 40% hand: D. Wilbur ----------------------------- 743
Affirmed: D. Long----- ^------------------------------------ 751
Affirmed 15% low back: R. Myers---------------------- ^---751
Affirmed: M. Sparks—--------------------------------------- 752
Affirmed de facto denial: R.Babcock ---------------------- 752
Aggravation claim: L. Wise-------- ------ ----------------- 379
Claim allowed:. L. Grant---------------------------- 370
Claim allowed: C. Johnson--------------------------------- 372
Compensation equal to 15% unscheduled low back disability:
J. Glenn---- ------------------------------------
Compensation of 10% unscheduled upper back and neck:
 , Ward---------------------------------------------------- 397
Denial affirmed: A, Schneider-----.-----------------------107
Denial of hiatal hernia condition: T. Hodges ----------- 162
Denial of heart condition: L. Westby-------------- ----- 315
Denial affirmed: W. Berry ------- 384

B. Jeffries--------------------------^---409
J. Stevenson----------------------------- 468

J. Kronlund------------- 130
---------------------------------------- 521

Denial affirmed:
Denial affirmed:
Denied back injury
Denied: G. Finney
15% loss of the right leg for a total award of 60°:
L. Corsi-------------------- 110
50% unscheduled disability: M. Robledo —^--------------- 113
5% unscheduled low back disability: M. Kitzman -------- 115
Hearing loss: T. White -------- 332
Mandate entered: J. Hoag--------------------- :------------ 300
Mandate entered: T. Robinson -------------- ;-------------- 414
No disability: C. Jepson —--------------------------------- 48
No permanent partial disability: P. Savia -------------- 53
No award for permanent disability: W. Shell---- -------- 107
No permanent disability: T, Meade------------- 111
No compensation for permanent partial disability:
 . Morgan ---------------------------------------------------- 111
No permanent disability: W. Parsons-------------------- 112
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compensation for permanent partial disability: D. Smith 
Order denying motion for reconsideration: P. Walters-----
Penalties and attorney fees were assessed: A. Klampe ------

Permanent total disability affirmed: ~- Rlasson ----------
Reduction of 1968 award.refused: B. Emery----------------
Remanded for acceptance: P. Fowler-----------------------
Reopened: R. Austed ---------------------------------------
Settled: T. Wann-------------------------------~----------
Settlement: M. Walters---------------~--------------------
35% unscheduled low back disability: J. Griffin-----------

NOTICE OF INJURY 

Two years late:. C. Larsen 

OCCUPATIONAL DISEASE 

---------------------------------. . . 

561 
396 
115 ,~a 
257 
324 
668 
154 
742 
114 

353 

Lung problems in fireman denied: L. McCullough------------ 450 

OWN MOTION JURISDICTION 

Amended own motion order: -K. Brandon---------------------- 160 
Amended own motion Determination: A. Ruszkowski----------- 687 
Arm claim: J. Beatty---~----~------------------------~---- 383 
Attorney-ought to label own motion request separate from 

0 

request for hearing: L. Chard'----------------------------- 173 
Back claim from 1967: K. Brandon-------------------------- 119 
Denied: R. Dickerson-------------------------------------- 14 
Denied: I Silvers--------------------------,--------------- 25 Q 
Denied: J. Hurley-----------------------~----------------- 59 
Denied: M. Johnson---------------------------------------- 60 
Denied: 0. Lewis------------------------------------------ 65 
Denied: J. Jones------------------------------------------ 85 
Denied: D. Stabe ------------------------------------------ 143 
Denied reopening: P. Densmore-----------------------------· 147 
Denied on 1972 claim: W. Harrington----------------------- 242 
Denied: P. Adamson---------------------------------------- 252 
Denied: E. Gosney----------------------------------------- 258 
Denied:. J. Rutherford------------------------------------- 336 
Denied: E. Moore------------------------------------------ 481 
Denied: R. Wheeler--------------------------------~------- 519 
Denied: F. Gibson----------------------------------------- 522 
Denied: E. Hazelett--------------------------------------- 523 
Denied: H. Kelso------------------------------------------ 524 
Denied: M. Turpin----------------------------------------- 631 
Denied: E. Thornbrugh------------------------------------- 635 
Denied: W. Overbaugh-------------------------------------- 685 
Denied: L. Chytka ----------~------------------------------ 714 
Determination on 1966 back claim: E. Graham--------------- 17 
Determination on 1965 strain: M. Lindsey----~------------- 20 
Determination on 1971 low back: C. -Martinez--------------- 21 
Determination on 1972 thumb: w. Goelz--------------------- 35 
Determination.on 1967 leg claim: J. Mach-----------------~ 39 
Determination on 1955 knee: D. Hiebert-------------------- 56 Q 
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No compensation for permanent partial disability: D. Smith 561
Order denying motion for reconsideration: P. Walters ------ 396
Penalties and attorney fees were assessed: A. Klampe ------ 115
Permanent total disability affirmed: E Klasson --- ------- 758
Reduction of 1968 award.refused: B.  mery ------------------ 257
Remanded for acceptance: P. Fowler -------------------------- 324
Reopened: R. Austed------------------------------------------ 668
Settled: T. Wann------------------------------ 154
Settlement: M. Walters---------------- 742
35% unscheduled low back disability: J. Griffin----------- 114

0

NOTIC OF INJURY
Two years late: C. Larsen 353
OCCUPATIONAL DIS AS 
Lung problems in fireman denied: L. McCullough 450
OWN MOTION JURISDICTION
Amended own motion order: K. Brandon --------------------
Amended own motion Determination: A. Ruszkowski --------
Arm claim: J. Beatty-------- ^------------ -------------- t-
Attorney ought to label own motion request separate from
request for hearing: L. Chard'------------------- --------
Back claim from 1967: K. Brandon-------------------------
Denied: R. Dickerson -------------------------------------
Denied: I Silvers---------------------------- -------------
Denied: J. Hurley-----------------------------------------
Denied: M. Johnson ----------------------------------------
Denied: O. Lewis ------------------------------------------
Denied: J. Jones----------------------------- -------------
Denied: D. Stabe ------------------------------------------
Denied reopening: P. Densmore ---------------------------
Denied on 1972 claim: W. Harrinaton ---------------------
Denied: P. Adamson —
Denied:  . Gosney ---
Denied:. J. Rutherford
Denied:  . Moore ----

- Denied: R. Wheeler —
Denied: F. Gibson ---
Denied:  . Hazelett -
Denied: H. Kelso ----
Denied: M. Turpin ---
Denied:  . Thornbrugh
Denied: W. Overbaugh
Denied; L. Chytka ---
Determination on 1966 back claim:  . Graham
Determination on 1965 strain: M. Lindsey —
Determination on 1971 low back: C. Martinez
Determination on 1972 thumb: W. Goelz -----
Determination on 1967 leg claim: J. Mach —
Determination on 1955 knee: D. Hiebert ----
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Determination: w. Stofiel ---------------------------------Determination: R. Stoltenburg _____ :.,. ______________________ _ 

Determination: L. Ludwick--~------------------------------Determination: R. Haines_:..~.:.:... ____________________ ..,;. _______ _ 

Determination: W. Johnson - -------------------------.-
Determination: L. Pence-----~~----------~----------------
Determination on arm: T. Peters. --------------------------
Determination on 1966 back 6laim: C. Si~son --------------
Determination on 1967 back claim: G. Page----------------
Determination on 1967 back claim: J. Pinkard---~---------
Determination on 1970 claim: N. Durfee-------------------
Determination on 1969 foot claim: D. Gatchet -------------
Determination on 1970 claim: T. Harper-------------~-----
Determination on 1973 toe claim: D. Klinger-------~------
Determination on 1971 ear claim:· M. Ofsthun ----------~---
Determination: B. Sell-~----------------------~----------
Determination on 1968 leg claim: W. Fetter---------------
Determination on.1959 leg calim: F. Gates----------------
Determination: K. Morgan---~------------~----------------
Determination: L. Radford---------------------------------

' 
Determination: C. Schlem ----------------------------------
Determination: H. Smith--------.--------------------------
Determination: c. Hiebert-------------------------------
Determi·nation: E. Greve ----------------------------------
Determination: ~- Haron ----------------------------------
Determination: w. __ Slater --------------~----~--------------
Determination: ·L. Baxter--------------------------, ____ --
Determination: J. Huston--------------------------------
Determination: P. Kezar----------------------------------
Determination on 1969 back claim eliminated total disability 
award: E. Petz---------------------------------~----------

' Determination: D. Stanton---------------------------------
Determination: D. Szabo----------------------------------
Determination: P. Douglass--------------------------------
Determination on foot claim: W. Jenkins _________________ .,;, __ 
Determination: J. Cadwallader -----.-------~---------------
Determination: M. Anderson-----------~----~--------------
Determination: L. Baxter---------------------------------
Determination: J. Kenyon---------------------------------
Determination: D. Edwards~---------------------~---~------
_Determination: K. Mullins--------------------------------
Determination: D. Goodridge------------------------------
D~termination: W. Patterson-----------~------~--------~--
Determination suspended benefits where won't fill out income 
statement: J. Jennings-----------------------------------
Determination: J. Borst --------------------------.--------
Determination: R. Drayton-----~--------------------------
Determinaiton: A. Rose---------------------------------·. 
Determination: E. Grancorvitz ---------~------~-----------
Determination: o •. Heck -----------------------------------
Deterrninatiop: R. Beach-----------------------------------
Determination on 1970·knee claim: M.Hollowav ~------------
Determination: J. Lattin-------~----------~--------------
Det.errnination on 19 6 O claim: B. Booth ---------------------
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103 
137 
148 
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356 
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488 
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546 

570 
585 
6'19 
627 
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670 
675 
682 
712. 

o

o

o

Determination: W.Stofiel 72
Determination: R. Stoltenburg----------------------- 73
Determination: L. Ludwick —-------- -—^---------------- ----- 103
Determination: R. Haines--------------- -------------^----- ^---137
Determination: W. Johnson-------------------------------- 148
Determination: L. Pence------- 152
Determination on arm: T. Peters------------------------------ 153
Determination on 1966 back claim: C. Sisson------ 157
Determination on 1967 back claim: G. Page-------------------- 163
Determination on 1967 back claim: . J. Pinkard--------------- 164
Determination on 1970 claim: N. Durfee---------------------- 175
Determination on 1969 foot claim: D. Gatchet-----------------181
Determination on 1970 claim: T. Harper------------- 183
Determination on 1973 toe claim: D. Klinger-------- ^------- 185
Determination on 1971 ear claim: ‘ M. Ofsthun-----------------189
Determination: B. Sell ---------------------------- .------------ 200
Determination on 1968 leg claim: W. Fetter------------------214
Determination on.1959 leg calim: F. Gates ------------------- 239
Determination: K. Morgan-------------------•.------------------- 270
Determination: L. Radford -------------------------------------- 271
Determination: C. Schlem --------------------------------------- 276
Determination: H. Smith--------- r----------------- ----- ----- 277
Determination: C. Hiebert----------------------- 286
Determination:  . Greve--------- —-------------------------- - 291
Determination: L. Haron ---------------------------------------- 299
Determination: W....Slater-----------r.--- ^------ ;--------------- 313
Determination: L. Baxter —*--------------------------- ^-------- 317
Determination: J. Huston--------------------------- 350
Determination: P. Kezar ---------------------------------------- 351
Determination on 1969 back claim eliminated total disability
award:  . Petz----------- ^-------------------- ;------------------356
Determination: . D. Stanton---------------- 361
Determination: D. Szabo ---------------------------------------- 363
Determination: P. Douglass ------------------------------------- .406
Determination on foot claim: W. Jenkins-------------------— 410
Determination: J. Cadwallader----- .-------- :------------------476
Determination: M, Anderson------------ ^----- ------------------486
Determination: L. Baxter --------------------------------------- 488
Determination: J. Kenyon--------------------------------------- 488
Determination: D.  dwards --------------- .-------- ----- ------ 502
.Determination: K. Mullins -------------------------------------- 514
Determination: D. Goodridge ----------------------------------- 522
Determination: W. Patterson------------- ^------ ^----------^----546
Determination suspended benefits where.won't fill out income
statement: J. Jennings ---------------------------------------- 570
Determination; J. Borst----------------------------- .----------585
Determination: R. Drayton ------------------------------------- 619
Determinaiton: A, Rose----- ---------------------------------- ^- 627
Determination:  . Grancorvitz---------- ^-------------------- 637
Determination: D.Heck ----------------------------------------- 664
Determination: R. Beach ---------------------------------------- 670
Determination on 1970 knee claim: M.Holloway ^--------------- 675
Determination: J. Lattin -------- 682
Determination on 1960 claim: B. Booth ----------------------- 712
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D. Davis------------------------------
Determination! J. Hyd@ ~~~:••••••••••u--· __ , _________ _ 
Determination: R. Howard----------------------------
Knee from 1955: s. Lindsley------------------------
Medical examination ordered: B. Foss----------------
Order vacating own motion determination: C. Vendehev -
Order vacating own motion determination: V. McKinnon -
Order amended: R. Dickerson-------------------------
Reconsideration denied: D. Anderson-----------------
Referred for hearing: J. Powers---------------~-----
Referred for hearing: A. Osborne--------------------
Referred for hearing: G. Smith----------------------
Referred for hearing: G. Finney----------------~----
Referred for hearing: W. Brown-------------------_ --
Referred for hearing: G. Freemen--------------------
Referring for hearing: s. Aiken---------------------
Refused: W. Harrington-----~------------------------
Remanded for hearing: R. ·Tew------------------------
Remanded for hearing: R. Mata-----------------------
Reopen where no objection: D. Anderson--------------
Reopened 1970 claim: W. Forshee---------------------
Reopened 1971 claim: J. Graham-----------------------
Reopened: - C. Pye-------------------------------------
Reopened elbow claim: R. Clark----------------------
Reopened: D. Edwards--------------------------------
Reopened: W. Gelbrich ----------------------~--------
Reopened: J. Kenyon-----------~---------------------~ 
Reopened: A. Rose-----------------------------------
Reoperied for eye removal: R. Smith------------------
Reopened 1966 claim: H. Bodda--~--------------------
R@Op@n@d 1~71 claim! iA. guok ••••••u~www~--~---------
Reopened: L. Chard----------------------------------
Reopened 1970 toe claim: D. Schmidt-----------------
Reopened hip claim: 0. Lowery-----------------------
Reopened claim: R. Repin ----------------------------
Reopened: K. Wise--------------------~--------------
Reopened 1948 claim: B. Landmark--------------------
Reopened knee claim: L. Wells-----------------------
Reopened: W. Brod-------------~---------------------
Reopened: J. Fisher,--------------------------------
Reopened 19 6 9 claim: C. 1-..rrington -------------------
Reopened: M. Fahey----------------------------------
Reopened 1972 claim: W. Partlow---------------------
Reopened knee claim: H. Reeser-----------------~----
Reopened: F. McComb----------------------------------
Reopened: R. Tew-------------------------------.----
Reopened: C. Walker---------------------------------
Reopened: s. Oles-----------------------------------
Reopened: c. Vickers--------------------------------
Reopened: A. Stevens ----------------------------. ---
Reopened: T. Toureen ---------------------------------
Reopened: E. Howe------------------------------------
Reopene~ 1970 claim: L. Johnson----------------------
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Determination: D. Davis -------------------------------- 715
Determination: J. Hyde - - - - - - - 730
Determination: R. Howard-------------------------------- 750
Knee from 1955: S, Lindsley---------- ------------------ 478
Medical examination ordered: B. Foss------------- ---- 83
Order vacating own motiondetermination: C. Vendehey - 27
Order vacating own motiondetermination: V. McKinnon - 40
Order amended: R. Dickerson------------------------- 125
Reconsideration denied: D. Anderson ------------------- 118
Referred for hearing: J. Powers----------------- 190
Referred for hearing: A. Osborne 289
Referred for hearing: G. Smith 490
Referred for hearing: G. Finney 620
Referred for hearing: W. Brown -------------------- t---- 705
Referred for hearing: G. Freemen-------------- -------- 747
Referring for hearing: S. Aiken ----------------------- 76
Refused: W. Harrington --------------------------------- 371
Remanded for hearing: R. Tew--------------------------- 199
Remanded for hearing: R. Mata-------------------------- 625
Reopen where no objection: D. Anderson ---------------- 29
Reopened 1970 claim: W. Forshee ----------------------- 16
Reopened 1971 claim: J. Graham------------------------ 19
Reopened: C. Pye---------------------------------------- 70
Reopened elbow claim:R. Clark --------------------------- 135
Reopened: D.  dwards ------------------------------------ 135
Reopened: W. Gelbrich------------------------ ^--------- 136
Reopened: J. Kenyon------------:----------------------- - 141
Reopened: A. Rose--------------------------------------- 142
Reopened for eye removal: R. Smith-------------------- 142
Reopened 1966 claim: H. Bodda —------------------------- 144
Reopened 1^71 claim: 'A. Buck 146Reopened: L. Chard-------------------------------------- 173
Reopened 1970 toe claim:D. Schmidt----------------------- 198
Reopened hip claim: O. Lowery-------------------------- 263
Reopened claim: R. Repin ------------------------------- 275
Reopened: K. Wise---------------------- 283
Reopened 1948 claim: B.Landmark ----------------------- 304
Reopened knee claim: L. Wells------------------------- 330
Reopened: W. Brod--------------:------------------------ 340
Reopened: J. Fisher---------------------- 408
Reopened 1969 claim: C.Arrington ---------------------- 418
Reopened: M. Fahey--------- ---------------------------- 477
Reopened 1972 claim: W.Partlow —---------------------- 483
Reopened knee claim: H. Reeser------------------ 484
Reopened: F. McComb------------- ---------------:-------- 489
Reopened: R. Tew----------------------------------- 517
Reopened: C. Walker------------------------------------- 518
Reopened: S. Oles--------------------------------------- 545
Reopened: C. Vickers----------------- ------------------ ; 581
Reopened: A. Stevens------------------------------ •-----628
Reopened: T. Toureen------------------- --- -------------64 5
Reopened:  . Howe--------------------------------------- 6 52
Reopened 1970 claim: L. Johnson ------------------------ 677
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Reopened: 
Reopened: 
Reopening 
Shoulder: 
Some! time 
Volimtary 

C. Mueller--------------------------------- 684 
K. Chace----.------------------------------ 744 

warranted: H. Brown------------------------ 161 
15% allowed: M. tJftrell ----------------~- 264 

loss granted: V. Schnell -------------------. 609 
reopening: C. Simons -------------·---------- 54 

PENALTIES AND FEES. 

Affirmed: R. Pistochi -------------------------------- 106 
Allc>wed for stopping time-loss: R. Wynne ------------- 411 
Denial overturned: D. Kosanke------------------------ 61 
Fee reduced: D. Szabo-------------------------------- 10 
Fee set without evidence: B. Fairchild--------------- 15 
Fee allowance by rule: B. Fairchild------------------ 82 
Fee· but no .penalty_: ... ~~H. Srni th ------: .. ::----:-:---------------- 116 
Fee in multiple carrier case: D. Helmick------------- 227 
Fee of $300 for late payment of $95 medical bill out of 
line: T. Tomason -----------------------------------~- 233 
Fee for delayed medical payment where bill excessive: 
R. Beeman------------------------------------~-------- 398 
Fee not increased: C. Hawthorne---------------------- 663 
Fee of $750 on own motion: R. Tew-------------------- 668 
Interim compensation: T. Tucker---------------------- 731 
Joint payee on check gets penalty: W. Cross---------- 745 
No penalty for unpaid medical bill: S. Kilminster ---- 680 
Penalty for refusing to mail checks: M. Lawrence----- 37 
Penalty for failure to pay interim compensation: 
D. Moe------------------------------------------------ 309 
Penalty on failure to pay interim compensation: 
T. 'Mit d1ell ------------------------------------. ------ 332 
Pending for refusal to pay pending appeal: J. Jacobson 192 
Ref11sal to pay prior order: F. Stiehl ____________ ._ ___ ~90 

PERMANENT 
(1) 
{2) 
{3) 

'(4} 
(5) 
(6) 
{7) 
{8) 

PARTIAL DISABILITY 
Arm and Shoulder 
Back - Lumbar and Dorsal 
Foot 
Forearm 
Hand 
Leg 
Neck and Head 
Unclassified 

(1) ARM ANO SHOULDER 

-. 

Arm: none for carpal tunnel 13yndrome: R. Sanchez 8 
Shoulder: 10% affirmed: J. Baker-------------------- 494 
Shoulder: ·40% on reduction: w. Slack---------------- 577 
Shoulder: 40% for torn rotator cuff: B. Johnson----- 595 

.4.·n ·- - . 

- '-162---~- .. ~ ....... 

o

o

o

Reopened: C. Mueller -------------------------------------- 684
Reopened: K. Chace---------------------------------------- 74 4
Reopening warranted: H. Brown.--------------------------- 161Shoulder: 15% allowed: M. Liittrell------------------- 264
Some time loss granted: V. Schnell----------------------- 609
Voluntary reopening: C. Simons -------------- ----------- 54

P NALTI S AND F  S
Affirmed: R. Pistochi ------------------------------------- 106
Allowed for stopping time-loss: R. Wynne-------------- 4*?5
Denial overturned: D. Kosanke---------------------- ---- 61
Fee reduced: D. Szabo------------------------------------ 10
Fee set without evidence: B. Fairchild----------------- 15
Fee allowance by rule: B. Fairchild-------------------- 82
Fee but no .penalty.:__H. Smith---------- 116
Fee in multiple carrier case: D. Helmick -------------- 227
Fee of $300 for late payment of $95 medical bill out of
line: T. Tomason-----------------------------------------— 233
Fee for delayed medical payment where bill excessive:
R. Beeman-----------------------------------------;----------398
Fee not increased: C. Hawthorne------------------------ 6 63
Fee of $750 on own motion: R. Tew---------------------- 668
Interim compensation: T. Tucker ------------------------ 731
Joint payee on check gets penalty: W, Cross-----------745
No penalty for unpaid medical bill: S. Kilminster ---- 680
Penalty for refusing to mail checks: M. Lawrence ----- 37
Penalty for failure to pay interim compensation:
D, Moe---------------------------------------------------------309
Penalty on failure to pay interim compensation:
T. Mitchell----------------------------------------- ------- 332
Pending for refusal to pay pending appeal: J. Jacobson 192
Refusal to pay prior order: F. Stiehl------------- ---- 290
permanent’ PARTIAL DISABILITY

(1) Arm and Shoulder
(2) Back - Lumbar and
(3) Foot

■ (4) Forearm
(5) Hand
(6) Leg
(7) Neck and Head
(8) Unclassified

(1) ARM AND SHOULD R
Arm: none1 for carpal tunnel
Shoulder:
Shoulder:
Shoulder:

yndrome: R. Sanchez ---- 8
10% affirmed: J. Baker---------------- ;----- 494
40% on reduction: W. Slack------------------577
40% for torn rotator cuff: B. Johnson ----- 595
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(2) BACK 

Back: none affirmed: J. Kurth----------------------- 219 
Back: 10% where want total: ·N. Hollis--------------- 249 
Back: 10% affirmed for sprain: B. Krause --~~-------~442 
Back: 10% on increase where can't return to regular 
work: L. Pelersen -----------------------------------
Back: 15% unscheduled low back disability: J. Johnson 
Back, uppet:· 15% on increase:\ C. Brown------------
Back: 15% on reduction:~ C. S~ith -------------------
Back: 20% on reduction where overweight: E. Abernathy 
Back: 20% on reduction from 40%: H. Morse----------
Back: 20% unscheduled 'disabil~ty: L. Quinton-------
Back: 20% on increase: ,N. Mickery ------------------
Back: 20% on reduction for minimal injury: 

601 
51 

380 
613 

l .. 
23 
53 
66 

D. Kellison-----------------•--·---------------------- 101 
Back: 20% for minimal loss of function: P. Johnson -- 127 
Back: 20% on reduction: M. Walters------------------ 393 
Back: 20% on increase where poor motivation: ... ,. 
B. Starkey-------------------------------------------- 415 
Back: 20% on increase where change occupationt 
F. .lvloore ------ -------- 1 1 .--- .- ------------------------ 4 5 9 
Back: 20% on reduction from 35%: J. Rock-----------~ 603 
Back: reduced to 25% from 40i: T. Tomason ----------- 233 
Back: 25% on reduction-where refuse retraining: 
R. McColly -------------------------------------------- 446 
Back: 25% on increase: R. Erickson------------------ 503 
Back: 25% reversed: A. Hargis----------------------- 591 
Back~ 30% unscheduled low back and neck disability: 
R. Fritz----------------·-------·--------------------- 56 
Back: 30% down from 40%: R. Diede------------------- 80 
Back and voice: 30% affirmed: ,o.· Roper-------------- 556 
Back: 35% unscheduled low back.disability: S. Krous - 51 
Back: 35% on increase for broken back: G. Cooper---- 588 
Back: 40% on reduction where lack of motivation: 
K. Melson---------------------'----·------------------ 150 
Back: 40% on reduction from 75%: L. Axe------------- 616 
Back: 50% on reduction where can do very light work: 
O. Treichler----------------------------------------· - 468 
Back: 50% affirmed: G. Jones------------------------ 513 
·Back: 60% affirmed: G~ Brei~enbach ------------------ 47 
Back: Hip-leg problem nets 60% and 50%: W. Martin --- 86 
Back: 60% on reduction from 100%: J. Parson--------- 195 
Back: 60% on reduction: I. Marangon ----------------- 372 
Back: 60% where want total: !R. Curtis--------------- 402 
Back: 65% low back and 5% right leg disability: 
P. Gunter---------------------------------------------
Back: settled for 70%: ~-Lee----------------------
Back: 75% on reduction: F. Spitzer---------~-------
B~ck: 75% on increase from 60% for sedentary work 

47 
75 
91 

restriction: J. Accuardi ----~--------------~--------- 204 
Back:· 75% reduced to 30%: L. Grim.al------------------ 719 
Back: 8 0% on- reduction ;;.from total:, F. Bronner ------- 3 -. .. ' 

0 

0 

(2) BACK
Back: none affirmed: J. Kurth------------------------- 219
Back: 10% where want total: N. Hollis----------------249
Back: 10% affirmed for sprain: B. Krause--- ^--------^442
Back: 10% on increase where can't return to regular
work: L. Pelersen--------------------------------------- 601
Back: 15% unscheduled low back disability: J. Johnson 51
Back, upper:' 15% on increase:! C. Brown--------------380
Back: 15% on reduction:*' C. Smith--------------------- 613
Back: 20% on reduction where overweight:  .Abernathy 1
Back: 20% on reduction from 40%: H. Morse------------ 23
Back: 20% unscheduled‘disability: L. Quinton-------- 53
Back: 20% on increase: Mickery-------------------- 66
Back: 20% on reduction for minimal injury:
D. Kellison------------------ -—^-------------------------101
Back: 20% for minimal loss of function: P. Johnson — 127
Back: 20% on reduction: M. Walters---------------------393
Back: 20% on increase where poor motivation:
B. Starkey------- ^------------------------------------ ----415
Back: 20% on increase where change occupation: '■
F. Moore---------------j:—---- --------------------------- 459
Back: 20% on reduction from 35%: J. Rock----------- - 603
Back: reduced to 25% from 40%: T. Tomason----------- 233
Back: 25% on reduction where refuse retraining:
R. McColly-----^------------------------------------------ 446
Back: 25% on increase: R.  rickson------------------- 503
Back: 25% reversed: A. Hargis------------------------- 591
Back: 30% unscheduled low back and neck disability:
R. Fritz------------------------- ------------------------ 56
Back: 30% down from 40%: R. Diede------- ------------ 80
Back and voice: 30%affirmed: ^0.* Roper---------------- 556
Back: 35% unscheduled low back disability: S. Krous - 51
Back: 35% on increase for broken back: G. Cooper ---- 588
Back: 40% on reduction where lack of motivation:
K. Melson---------------------- —;----------------------- 150
Back: 40% on reduction from 75%: L. Axe--------------- 616
Back: 50% on reduction where can do very light work:
O. Treichler------------------------------------------- ^— 468
Back: 50% affirmed: G. Jones-------------------------- 513
•Back: 60% affirmed: G. Breidenbach------------------- 47
Back: Hip-leg problem nets 60% and 50%: W.Martin ---- 86
Back: 60% on reduction from 100%: J. Parson-----------195
Back: 60% on reduction: I. Marangon------------------- 372
Back: 60% where want total: |R. Curtis----------------- 402
Back: 65% low back and 5% right leg disability:
P. Gunter------------------------------------------------- 47
Back: settled for 70%: P. Lee------------------------- 75
Back: 75% on reduction: F, Spitzer------ ------ ----— 91
Back: 75% on increase from 60% for sedentary work
restriction: J. Accuardi -------------------------------- 204
Back:' 75% reduced to 30%: L. Grimm ------------ 719
Back: 80% on-reduction;jfrom totals F. Bronner-------- 3

763 ^

O

O

O- -

. 

-



  

      
     

 
      
         
        

   
 

       
 

      
     

 
         
      
        
       
         
      
    
      
       
       
   

     
 

          
      

      
       

  
        

        
      

0 

0 

( 2)' BACK -
Back: 80% 
Bsck: 100% 

(3) FOOT 

reduced to 
affirmed: 

I, 

60%: c.· Fitts------------------- 432 
I. Miller----------------------- 541 

Foot: Award reversed: B. CuttiTig --------------------- 77 
Foot: 20% for ankle on increase~. J. Liddicoat-------- 411 
Foot: 100% for amputation on reduction from total dis
ab1lity: L. Heide------------------------------------- 723 

(4) FOREARM 

Forearm: 10% after laceration: J. Slatsky 612 

(5) HAND 

Hand: 
Hand: 

15% on reduction: 
20% on reversal: 

A. Boyce -------------- ·------ 154 
L. Cobb----------------------- 586 

(6) LEG 

Leg: 
Leg: 
Leg: 
Leg: 
Leg: 
Legs: 

5% loss of the right ,let: F. Powell-------------
15% where prior award: R. Hall------------------
20% deleted in,extended opinion: L. Powers------
40% for knee on reduction: S. Philips-----------
75% affirmed for knee problem: G. Cavyell -------
various for knees: J. Hauck--------------------

52 
217 
551 
566 
366 
435 

{7~ · NECK AND HEAD 

Neck: 
Neck: 
Neck:· 
known: 
Neck: 

20% on increase: M. Carter----------~---------- 342 
25% on reduction from 50%: L. Corral----------- 211 
25% where preclude from only occupation ever 

W. Logue--------------------------------------- ·639 
50% increase reversed: V. Ferguson------------- 346 

(8). UNCLASSIFIED 

Electric shock: 15% on reduction from 20%: J. Davis -- 707 
Eye: 20% on reduction: ·J. Grubbs --------------------- 733 
Lungs: asphalt fumes: C. Smith----------------------- 465 
Mental condition award deleted: G. Cavyell ------------ 366 
Testicles: R. Feakes ----------------------~----------- 430 
Voice: 30% where other injuries: 0. Roper------------ 556 

PROCEDURE 

Abatement of order pending reconsideration: H. Smith 71 
Abatement pending reconsideration: E. Morgan---------- 194 
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(2) BACK

Back: 80% reduced to 60%: C. Fitts----------------------432
Bsck: 100% affirmed: I. Miller------------------------- 541

(3) FOOT
Foot: Award reversed: B. Cutting ---------------------- 77
Foot: 20% for ankle on increase: J.Liddicoat--------- 411
Foot: 100% for amputation on reduction from total dis
ability: L. Heide---------------------------------------- 723
(4) FOR ARM
Forearm: 10% after laceration: J. Slatsky ------------- 612
(5) HAND
Hand: 15% on reduction: A. Boyce---------------- .154
Hand: 20% on reversal: L. Cobb------------ ;----------- 586
(6) L G
Leg: 5% loss of the right let: F. Powell-------------- 52
Leg: 15% where prior award: R. Hall---------------------217
Leg: 20% deleted in.extended opinion: L. Powers ------ 551
Leg: 40% for knee on reduction: S. Philips-------------566
Leg: 75% affirmed for knee problem: G. Cavyell ------- 366
Legs: various for knees: J. Hauck--------------------- 435
(l) N CK AND H AD
Neck: 20% on increase: M. Carter--------—------------ 342
Neck:. 25% on reduction from 50%: L. Corral--------------211
Neck: 25% where preclude from only occupation ever
known: W. Logue------------------------------------------ 639
Neck: 50% increase reversed: V. Ferguson--------------- 346
(8) UNCLASSIFI D
 lectric shock: 15% on reduction from 20%: J. Davis — 707
 ye: 20% on reduction: J. Grubbs---------------------- 733
Lungs: asphalt fumes: C. Smith ------------------------- 465
Mental condition award deleted: G. Cavyell ------------- 366
Testicles: R. Feakes-------------- -------- -—---------- 430
Voice: 30% where other injuries: 0. Roper ------------ 556
PROC DUR 
Abatement of order pending reconsideration: H, Smith -- 71
Abatement pending reconsideration:  . Morgan ---------- 194
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evidence rejected: C. Backer--------------
Additional evidence rejected: J. Cypert-------------
Affirmed for want of objection: ·.A. Johnston---------
Appeal notices timely: J. Mccarter--~---------------
Appeal moot: E. Patterson ----:-:--·---------------------
Brief schedule extended:. J. Dunlap-------------------
Briefs not mandatory: R. Hall __ .;._:._ ___________________ _ 

Defendent entitled to offer evidence: J. Dilworth---
Deposition of claims investigafor• proper: J. Purdy --
Dismissed as late: L. Neal-~-~---~-----~------------
Dismissed as claim open: J. Benavfdez ---------------
Dismissed for failure to serve SAIF: J. Aldrich------

Di~~Ul~& ~l~im ~~~~l~m~~~ 0~ 1150 uphgld WhQIQ no 
attorney: R. Farance ----------~-~-------------------
Duplicaie e~hibits should be rcjec~ed: T. Wainrig~t --
Evidence that time-loss actually paid allowed on 
remand: S. McCullough-------------------------------
Fund kept compliance with order a secret: F. Crear-~
Future offset allowed: C. Shannon ------------·-------
Incompetent evidence allowed:. E. Ward---------------
Interim order not appealab}e: R. Ellsworth----------
Late request for hearing: J. Metcalf----------------
Mandate entered: V. Hewes---------------------------
Mandate entered: F. Young---------------------------
Mandate entered: G. May~s ---------------------------
Mandate entered: G. Haugen--------------------------
Mandate entered: · R. Stritt ---------------------------
Mandate entered: G. Knoetzel ------------------------
Motion for more evidence denied: J. Dunlap----------
Motion to supplement record denied: B. Lamberson----
New evidence on review denied: N. Hollis------------
Nes evidence rejected: W. Cross'---------------------
No appeal on own motion matter: W. Christiani-------
Order corrected: B. Youngblood~----------------------
Order withdrawn: F. Crear----------------------~----
Order reconsidered: J. Mussche ---~------------------~ 
Own motion appeal: A. Cox---------------------------
Pro se claim management is disaster: M. Salloum-----
Reconsideration: P. Mandell-------------------~-----
Reconsideration denied: ~~Way----------------------
Reconsideration: J. Mizar---------------------------
Reconsideration denied: E. Grave---------------------
Reconsideration denied:; :B. Langley-----------------
Reconsideration denied where file no new bried: 
E. Morgan---------------------------------------------
Record supplemented: R. Kel~y -------------~---------
Remand order: R. Gilmore--~---------------~---------
Remand where issues shifted: J. Cash----------------
Remand order followed:1 A. Richardson----------------
Remand order amended: J. Dilworth-------------------
Remanded for additional medical: T. Aguirre---------
Remanded where inadequate record: E. Wiseman---------
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Additional evidence rejected: C. Backer----------------670
Additional evidence rejected: J, Cypert --------------- 718
Affirmed for want of objection: '.A. Johnston---------- 140
Appeal notices timely: J. McCarter —------------------ 306
Appeal moot:  . Patterson--- -------------------------- 712
Brief schedule extended: . J. Dunlap-------------------- 322
Briefs not mandatory: R. Hall ----------------------- 36
Defendent entitled to offer evidence: J. Dilworth ---- 345
Deposition of claims investigator’ proper: J. Purdy---5;55
Dismissed as late: L. Neal —^---- ^------ ---------------106
Dismissed as claim open: J. Benavidez ----------------- 209
Dismissed for failure to serve SAIF: J. Aldrich ------ 732
Disputed alaiw o! %150 upheld where no
attorney: R. Farance---------- -— ----------------- :----177
Duplicate exhibits should be rejected: T. Wainright — 236
 vidence that time-loss actually paid allowed on
remand: S. McCullough ----------------------------------- 452
Fund kept compliance with order a secret: F. Crear -■— 672
Future offset allowed: C. Shannon --------------------- 191
Incompetent evidence allov/ed:.  . Ward----------------- 529
Interim order not appealable: R.  llsworth ----------- 388
Late request for hearing: J. Metcalf------------------ 105
Mandate entered; ' V. Hewes------------------------------ 184
Mandate entered: F. Young ----------------------------- 315
Mandate entered: G. Mayes ----------------------------- 480
Mandate entered: G. Haugen---------------- 510
Mandate entered: ■ R. Stritt---------------------------- 629
Mandate entered: G. Knoetzel--------------------------- . 739
Motion for more evidence denied: J. Dunlap ----------- 568
Motion to supplement record denied: B. Lamberson ----- 571
New evidence on review denied: N. Hollis -------------- 139
Nes evidence rejected: V7. Cross'------------------------- 225
No appeal on own motion matter: W. Christiani----------133
Order corrected: B. Youngblood..------------------------ 75
Order withdrawn: F. Crear------------------------ ^-----123
Order reconsidered: J. Mussche----------------------- - 685
Own motion appeal: A. Cox------------------------------ 30
Pro se claim management is disaster: M. Salloum ------ 643
Reconsideration: P. Mandell------------------- 40
Reconsideration denied: G. Way ------------------------- 329
Reconsideration: J. Mizar ----------------------------- 542
Reconsideration denied;  . Grave ---------------------- 622
Reconsideration denied:; ■B. Langley ------------------- 666
Reconsideration denied where file no new bried:
 . Morgan-------------------------------------------------- 699
Record supplemented: R. Kelly--------------:----------- 678
Remand order: R. Gilmore —------------------------------ 17
Remand where issues shifted: J. Cash ------------------ 209
Remand order followed:! A. Richardson ------------------ 312
Remand order amended: J. Dilworth --------------------- 405
Remanded for additional medical: T. Aguirre ---------- 10
Remanded where inadequate record:  . Wiseman --------- 95
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Reopening of hearing denied:' L. Westby--------------- 159 
Reversed on reconsideration:• E. Foster--------------- 97 , .. Settled for $350: J. Hauck .. ;.;'. __________________________ 651 

REQUEST FOR REVIEW 

·Defective:· V. Mitchell------------------------------- 307 

REQUES'f J.''OR REVIEW 

Letter sufficient for appeal notice: L. Quick-------
Timely filed: E. Thomas-----------------~------------
Withdrawn: R. VanWilliams ---------------------------
Withdrawn: S. Cutsforth------------------------------
Withdrawn: C. Meter---------------------------------
Withdrawn: R. Hiddleston --------~-------------------
Withdrawn: J. Tessman-------------------------------
Withdrawn: c. Meter---------------------------------
Withdrawn: R. Possinger-----------------------------
Withdrawn: J. Butler--------------------------------
Withdrawn: J. Allen----------------------------------
Withdrawn; Ha Alexander-------------~---------------
withdrawn: A. Soterion ------------------------------
Withdrawn: A. Mattson--------------------------------
Withdrawn: M. Osborn--------------------------------
Withdrawn: H. Yocum----------------------------------
Withdrawn: L. Webbet --------~-----------------------
Withdrawn:· C.·Miller ------------------- ------------
Withdrawn: R. Woods---------.------------------------

TEMPORARY TOTAL DISABILITY 

413 
579 

55 . 
125 
130 
148 
170 
200 
328 
341 
364 
~?Q· 
517 
525 
574 
581 
646 
667 
744 

Additional allowed by board: E. Knight--------------- 186 
Denied where not enrolled in rehabilitation program: 
C. Shannon-------------------------------------------- 89 
Extra allowed: R. Davis------------------------------· 12 
Interim compens~tion: T. Mitchell-------------------- 332 
Interim compensation: J. Mizar----------------------- 454 
Interim compensation: T. Tucker---------------------- 731 
Modified: J. Mussche --------------------------------- 542 

· Offset of overpayment rejected: R. Lariviere--------- 596 
Payable pending denial: O. Brown--------------------- 121 
Where denial reversed: D. Kosanke-------------------- 61 

TOTAL DISABILITY 

Affirmed for back: F. McIntyre----------------------- 68 
Affirmed: A. Galego ---------------------------------- 227 
Af°firmed: O. Waler----------------------------------- 472 
Affirmed: C. Williams-------------------------------- 485 
Affirmed: A. Wood------------------------------------ 486 
Affirmed with extended opinion: O. Robl -------------- 526 
Affirmed: J. Bailey---------------------------------- 536 
Allowed by board on increase from 10%: R. Schildan --- 166 
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Reopening of hearing denied: ' L. Westby----------------159
Reversed on reconsideration: _ . Foster ---------------- 97
Settled for $350: J. Hauck-'™---------------------------- 651
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Defective: V. Mitchell --------------------------------- 307
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Letter sufficient for appeal notice: L, Quick -------- 413
Timely filed:  . Thomas ------------------ r------------- 579
Withdrawn: R. VanWilliams ------------------------------ 55
Withdrawn: S. Cutsforth -------------------------------- 125
Withdrawn: C- Meter------------------------------------ 130
Withdrawn: R. Hiddleston-------- .---------------------- 148
Withdrawn: J. Tessman ----------------------------------- 170
Withdrawn: C. Meter------------------------------------- 200
Withdrawn: R. Possinger --------------------------------- 328
Withdrawn: J. Butler ------------------------------------ 341
Withdrawn: J. Allen------------------------------------- 364
Withdrawn: Hi Menander- - - - - - - - - - ??9
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Withdrawn: A. Mattson ----------------------------------- 525
Withdrawn: M. Osborn ------------------------------------ 574
Withdrawn: H. Yocum------------------------------------- 581
Withdrawn: L. Webber-------- --------------------------- 646
Withdrawn: * C.-Miller------------------------------------ 667
Withdrawn: R. Woods--------- :---------------------------744
T MPORARY TOTAL DISABILITY
Additional allowed by board:  . Knight ---------------- 186
Denied where not enrolled in rehabilitation program:
C. Shannon------------------------------------------------- 89
 xtra allowed: R. Davis--------------------------------- 12
Interim compensation: T. Mitchell ----------------------- 332
Interim compensation: J. Mizar -------------------------- 454
Interim compensation: T. Tucker ------------------------- 731
Modified: J. Mussche ------------------------------------ 542
Offset of overpayment rejected: R. Lariviere --------- 596
Payable pending denial: 0. Brown ---------------------- 121
Where denial reversed: D. Kosanke --------------------- 61
TOTAL DISABILITY
Affirmed for back: F. McIntyre ------------------------- 68
.Affirmed: A. Galego ------------------------------------- 227
Affirmed: 0. Waler----------------------------------------472
Affirmed: C. Williams ----------------------------------- 485
Affirmed: A. Wood--------------------------------------- 486
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Affirmed: J. Bailey------------------------------------- 536
Allowed by board on increase from 10%: R. Schildan --- 166
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to deceased workman in extended opinion: 
D. Armstrong~-----------------~------------------------
Effective date modified: R. Robbins------------------
Effective date modified: ·R. Rogers-------------------
Granted on increase: H. V~ughn 1-~---------------------
Mandate entered: C. Hill~----------------------------
Odd-lot total allowed: B: Bunnell--------------------
Odd-lot total reversed: J. Wilc~er --------------------
Own motion appeal: A. Cox ---1 -i-·-::--------.:. _____________ _ 

Own motion reduction re-jec;;:ted: ·, W. Hopson -------------
Reduced to 75%: F. Spitzer---~~----------------------
Reduced to 60%: I. Marangon --------------------------
Reduced to 50%: N. Bissonnette-----------------------
Reduced to 60%: A. Potterf,----------------------------
Reduced to 80% where midly moderate disability: 
C. Rogers---------------------.----------------------~ 
Reversed: F. Bronner ___ .:.. __________ .:.. ____________________ _ 

Reversed on leg claim: B. Gibson---------------------
Reversed and reduced after five. pages: E. Black ------
Reversed for roofer: T.,Audas ------------------------
Reversed and reduced to 70%: B. Hockema--------------
Reversed and reduced to 75%: E. Harroun--------------
Reversed for amputatioh of a foot: L. Heide----------
Suspended for refusal to fill 6ut form: J. Jennings ---

VOCATIONAL REP.ABILITATION 
I 

582 
576 
577 

93 
622 
319 
694 

30 
638 

91 
372 
496 
547 

605 
3 

240 
253 
422 

·437 
507 
723 
570 

Denied where no ·disabling awards: N. Bruce------------ 633 
Non-referral affirmed: J. Womack ---------------------- 222 
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Allowed to deceased workman in extended opinion:
D. Armstrong ----------------------------------------------- 582
 ffective date modified: K. Robbins -------------------- 576
 ffective date modified: -R. Rogers --------------------- 577
Granted on increase: H. Vaughn j-------------------------- 93
Mandate entered: C. Kill :-------------------------------- 622
Odd-lot total allowed: B. Bunnell ----------------------- 319
Odd-lot total reversed: J. Wilcher --------------------- 694
Own motion appeal: A. Cox---7'“—“'------- ---------------- ^0
Own motion reduction rejected:! W,. Hopson---------------638
Reduced to 7 5%: F. Spitzer------------------------------ 91
Reduced to 60%: I. Marangon----------------------------- 372
Reduced to 50%: N. Bissonnette----------------------- -— 496
Reduced to 60%: A. Potterf>------------------------------- 547
Reduced to 80% where midly moderate disability:
C. Rogers-----------------------■:--------------------------- 605
Reversed: F. Bronner---------- -------------------------- 3
Reversed on leg claim: B. Gibson------------------------240
Reversed and reducedafter five pages:  .Black --------- 253
Reversed for roofer: T,,Audas --------------------------- 422
Reversed and reducedto 70%: B. Hockema----------------- '437
Reversed and reducedto 75%:  . Harroun---------------- 507
Reversed for am-putatioh of a foot: L. Heide------------- 723
Suspended for refusal to fill out form: J. Jennings --- 570
VOCATIONAL R HABILITATION

■ 1Denied where no disabling awards:
Non-referral affirmed: J. Womack

N. Bruce 633
222 O
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ALPHABETICAL INDEX 
,, 

, VOLU!1E 26 

NAtiE 

t\be1°nathy, Eileen B. 
1\cct!ardi, Joe 
Adari,SOn, Pat R. 
Agui .. rre, Tito 
Aiken, Sybil 
Aldrich, James 

Alexander, Ilardy R. 
Allen, Jessie 
Amos, Thomas Ruy 
Anderson, Betty 
Anderson, Dianna L. 
Anderson, Lara.cella M. H. 
Anderson, Treva 

Antunes, Joyce A 
Apple, Darlene 
Armstrong, Derald 
Arrington, Carolyn I Turan 
Audas, Troy M. 
i\usted, Rudy 
Axe,_ Lorraine H. 

Babcock, Roy Dart 
Backer, Colleen R. 
Bailey, Dessie 
Bailey, James 
Baker, Janice 
Baker, Joanne 
Bamkir., Yvonne 

Bardin, harilyn 
BarLett, Keith 
Barnett, ~;atthew 
Bartel, Kraig R. 
Baxter, Lyle W. 
Baxter, Lyle \,J. 
Beac:h, Robert 

Beach, Ron 0. 
Beatty, Jeanne 
Becker, Thelma E. 
Beeman, Rudolph 
Bench, Leroy F. 
Benevidez, Jerry 
Bennett, Raymond 

Berry, Willie James 
Bissonnette, Norman 
Black, Edwin G. 

78-3if7 
77-6738 
FC 315102 
78-3079 
A 5 Gl! 7 '2 0 
78-8520 

79-20~7 
78-204 
78-1258 
78-2056 
985-C-3111 
PT 18081 
7 8'- 2 8 3 2 M 

77-6650 
78-4379 
77-1+505 
zc 213127 
78-1864 
AC 2 9 4 If O 0 
78-2793 

78-2lil9 
78-4C6lf 
76-508G 
78-3751 
76-1214 
77-7693 
77-3296 

7 5 - 3 lf 7 9 & 7 6 - 4 16 8 
7 7-l/ 7 8 0 
77-82 
7 8- 3 54 l! 
KC 344239 
KC 3 4 lf 2 3 9 
78-783 

Unknown 
EC 324243 
76-1871 
77-5955 
140-70-307 
78-915 
77-4417 

77-7lt56-IF 
78-790 
78-390 

-768-

PAGI 

' J 
2011 
2 S:; 

1C 
7 E 

731-

3 8[ 
3 6 L 

2 lj l 

4 9: 
29/ lH 

48E 
l[ 1 ~ 

25~ 
7 3:. 
5 8 ~ 
LfH 

L+ 2: 
66€ 
61( 

75~ 
67( 
24~ 
5 3 E 
4 9 L 

2 0 E 
70~ 

~Of 
6 3 E 
4 2 ~ 
69~ 
31 ~ 
4 8 E 
3H 

6 7 C 
38~ 
31E 
39t 
l: 7 ~ 
2 0 ~ 
6H 

3 8L 
4 9 E 
.'? 5: 

ALPHAB TICAL IND X

o

o

0

I'lAME
- VOLUM 2 6

V;CB NUNBER PAGI

Abernathy,  ileen
Accuardi, Joe
Adamson, Pat R.
Aguirre, Tito
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A 564 720
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Aldrich, James 78-8520 CO

Alexander, Hardy R 79-20E7 38C
Allen, Jessie 78-20M 361^
Amos, Tho3iuis Ray 78-1250 241
Anderson, Betty 78-2056 49^
Anderson, Dianna L. 985-C-3111 29/llC
Anderson, Kara.cella M. H. PT 18081 48 Anderson, Treva 78-2832 " 41C
A.ntunes, Joyce A 77-6650 25C
Apple, Darlene 78-4379 733
Armstrong, Deraid 77-4505 583
Arrington, Carolyn I Turan ZC 213127 41 
Audas, Troy H, 78-1864 42 3
Austed, Rudy AC 294400 66 £
Axe, Lorraine M. 78-2793 61C
Babcock, Roy Dan 78-2419 753
Backer, Colleen R. 78-4664 67C
Bailey, Dessie 76-5086 243
Bailey, • James 78-3751 53 
Baker, Janice 76-1214 49^
Baker, Joanne 77-7693 20 
Bamkin, Yvonne 77-3296 70 
Bardin, Marilyn 76-3479 8 76-4168 lO 
Bari;ett, Keith 77-4780 63 
Barnett, Matthew 77-82 42 Bartel, Kraig R. 78-3544 693
Baxter, Lyle VJ. KC 344239 313
Baxter, Lyle W. KC 344239 48 Beach, Robert 78-783 31 
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Jlake, Richard T. 
3odda, Harvey 
3olick, Henry L. 
3one, Harold D. 
300th, Gurnett B. 
3orden, Stanley 
3orst, John E. 

3oyce., Aclrian T. 
3ozich,Arleen 
3randon, Kenneth 
3randon, Kenneth 
3rat·ton, Hubert 
3reidenbach, Grover 
3rod, William M. 

3ronner, Fred 
3rown, Charley 
3rown, Homer 0. 
3rown, Oliver 

I 
3rown, SonJ a 
3rown, Walter L. 
~ruce, Nancy lT. 

3rurnmell, Clyde V. 
3ryan, Arthur D. 
3uchanan, Jessie L. 
3uck, Arthur G. 
3uck, Daisy 
3unnell, Burke 
3urnett, Lawrence 

3urris, Ed 
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:::lark, Scott D 
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jlake, Richard T. 7 7 - 7 C 9 ]. 239
55odda, Harvey 000131 14 i|
Bolick, Henry L. 77-0333 3 64
Bone, Harold D. 77-4i09 10 8
Booth, Burnett B, DA 002331 ' 712
Borden, Stanley 76-7032 330
Borst, John  . HC 179726

’ 1
503

Boyce, Adrian T. 77-0319 134
Bozich,Arleen 77-5606 257
Brandon, Kenneth AC 37291 160
Brandon, Kenneth AC 37291 119
Bratton , Hubej.''t 78-1833 4 26
Breidenbach, Grover 70-1969 4 7
Brod, VJilliam M, FC 14591M 340
Bronner, Fred

' ■ i!77-2181 3
Brown, Charley 77-0791 380
Brown, Homer 0. A 721998 161
Brown, Oliver 77-37t3 121
Brown, Sonja 78-12G4 155
Brown, VJalter L. 77-7751 705
Bruce, Nancy J. 78-1970 C33
Brummell, Clyde V. 7H-631S £. 78-1267 536
Bryan, Arthur D. 78-1870 4 98
Buchanan, Jessie L. 76-6957 568
Buck, Arthur G. C 340987 14 6
Buck, Daisy 78-1670 365
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Lindsey, Melvin 11 YB 114295 20
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Lindsley, Stanley A 
Logue, Wini:°I'ecl 
Long, Doris 
Lopez, San Juanita 
Lowe1·y, Ollie G 
Ludwick, Lester M 
Lundmark, Bertil E 

Lundy, Denise 
Luttrell, Melvin D 
Maddox, CJia:cles 

;-'la ch , J e r-o me d . 
Maclar1__1s , Edwin 
handeJ.1, Patrick 
Mar'ango, Igino 
Marquez, Fred 
Martir:., WaJ.ter 
Martinez, Carlos 

Mata, Ramon 
Mathis, James D 
Mattson, Albert L 
Mattson, Robert 
Mdy@§, G@ra.lc1 
Mccarter, John D 
McColly~ Ralph L 

McComb, Florence G 
McCullough, Sharon 
McCullough, Larry 
McIntyre, Frank P 
McKinnon, Violet B 
McMahan, Grace 
Mead ,Jack 

Meade, Thomas 
Medford, John 
Melson, Kay 
Metcalf, June 
Meter, Charles 
Mickey, Noah S 
Miller, Carol Jean 

Miller·, Irvin R 
Milton, Elmer L 
Viitchcll) Thomas 
Mitchell, Vivian 
Mizar, l1 o1in D 
Mizar, Jo11n D 

Moe, DonalcJ 

WCB NUMBER 

101 
77-G:3:l.2 
7 8- 3 3 6 8 
77-'/988 
BC G31P7 
GA 6 2 f. I~ :; '7 
76-42t!5. 

77-5752 
TC '.23~i78G 
7?-2851 
C 771J3 
78--1939 
77···3'?8 
77--t:[,BS 
7 7 •- c ;~ i; S ,, 7 7- G 2 If 8 
77-SCJ5 
Ge 31~rc1s 

I 

7 7- 5 8 f:i I] 

77-786 E 77-SOOG 
7 8- 2 S ., 
77-7Slf!. 
7 !·i-,; ·1 ~: l• U L _ L. l 

'i7-2 ·~GS 
78-31(',l 

DS 3-.7.35274 
7 6- 6 Gi: 9 
78--3782 
77-33!.;l.j 
re 227876 
77-26lf1t 
77-5327 

78~8'/9 
77-7?.99 
'77-3106 
77--lltil 
78-3260 
78 ... J.46 

78-2957 
78-1339 
78-2298 
7B-530S 
7'J-5SBC 
77-59GQ 

77-735G S 78-1021 

-775-

P/',GE 

47e 
639 
7 5 J. 
:.17 7 
·~~ 5 3 
103 
~ 0 IJ 

573 
26!) 
SS1 
3!3 
2G6 
!J 0 
37? 
GiJl 
8G 
21 

6 2 ~' 
lJ L! ;~ 

525 
11 l/ 5 
Li 6 [) 
306 
l+llG 

ij S 0 
68 
l{ Q 

:i ]_ ~ 
26G 

l J. J. 
'.?88 
lSO 
10S 

200/130 
GG 
667 

51! J. 
G 
3 3 '.? 
30 ·1 
54~ 
Li 5 I~ 

' 

NAPi' WCB HUMB R PAG 

Lindsley, Stanley A 101 47 8
Logue 5 VJinfred 77-6312 639
Long, Doris 78-3360 751
Lof^ez, San Juanita 77-7988 57?
Lowery, Ollie G BC 63787 ■2 5 3
Ludwick, Lester M GA 526'-; OV 103
Lundmark, Bertil  76-42BS 3 04
Lundy, Denise 77-5752 57 3
Luttrell, Helvin D TC 2357SG 264
Maddox, Charles 7 7-2 3.51 599
Mach, Jeronie J. C 771]3 30
Madarus,  dwin 78-1939 2 6 6
Mande.ll, Pati^ick 77-328 4 0
Marango, Igino 77-4585 3 7?
Marquez, Fred 77-6249 4 77-6248 641
Martin , V/alter 77-5635 8 6
Martinez, Carlos GC 340615 21
Mata, Ramon 77-5864 62 5
Mathis, James T) 77-786 5 77-5006 4 4 5
Mattson, Albert L 78-257 525
Mattson, Robert 77-7918 4 4 5
Hayes, Gerald ^i8[]
McCarter, John D 77-29G5 306
McColly, Ralph L 78-3161 446
McComb, P'lorence G B53-135274 489
McCullough, Sharon 76-6649 4 52
McCullough 5 Larry 78-3782 450
McIntyre, Frank P 77-3354 68
McKinnon, Violet B FC 227876 4 0
McMahan, Grace 77-2644 5 3. 3
Mead Jack 77-5327 266
Meade, Thomas 78- 879 111
Medford, John 77-7295 288
Nelson, Kay 77-3106 ■ 150
Metcalf, June 77-1151 10 5
Meter, Charles 78-3260 200/130
Mickey, Noah S 78-146 6 6Miller, Carol.Jean 77-2643 667
Hiller, Irvin R 78-2957 5 4 1
Milton,  lmer L 76-1339 6Mitchell, Thomas 78-2298 332
Mitche].! , Vivian 78-5305 3 0 7
Mizar, John D 77-5980 542
Mizar, John D 77-5980 4 5 4

Moe, Donald 77-7356 B 78-1021 3 0 5

€)

#

€)
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NAME 

Monds, Richard 
Moor•e, Edwar•d A 
Moore, Floyd J 
Morr.an, Edward 
.Morgan, Edward 

Morgan, Karen 
Morgan, Robert D 

Morse, Hal 
Motter, Donna R 
Mueller, Cbg,ples 
-Mullins, Floy 
Mullins, Keith H 
Munoz, Roberta 
Mussche, Jackie 

Mussche, Jackie 
Myers, Richard 

Nascote, Joseph 
Neal, Leonard 
Neelands, Clara A 
Nelson, Jack 
Nelson, Ronald A 
Norris, James F 

Ofsthun, Milton 
Oles, Stanley J. 
Osborn, Mary 
Osborne, Alvy 
Overbaugh, Wilma 

_. .,,..,,.,..,...,_.r .. 

Page, Gary Allison 
Paresi, Kristie 
Parson,' James E 
Parsons, William 
Partlow Sr, William 
Patterson, Elizabeth 
Patterson, William E 

Patterson, Yvonne 
Paylon, Martha 
Pederson, Lila M 
Pence, Lincoln H 
Perry~ Charles 
Peters, Theodore J 
Peterson, Lester 

Petz, Elmer 
Phillips, Steve R 
Pinkard, James B 
Pistochi, R,)se 

WCB NUMBER 

78-1810-E 
6 7 - 15 fi 6 ···~-~·-· , .. , 

7 8-2lt0 2 
77-784!} 
77-78lrl~ 
B830C378942 
78-3224 & 78-2631 

77-7334 
78-702 
DC 276636----· 
78-1816 
PC 30t113 9 

·-78-1652 
77-7023-E 

77-7023-E 
77-5329 

78-2997 
7 8-17 8 ti 
77-6877 
77-7335 
77-28G4 
77-7651.i 

WC 124867 
RC 371059 
78-5363 
FC 115616 
78-7912 

YC 86851 
77-6083 
77-3697 
78-412 
HC 37,1Lf51 
78-2999. 
EA 919413 

77-1772 
78-2407 
77-5561.J 

PB 91i443 
77-3279 

GC 730824 
78-3624 ~ 78-4358 

69-A-263 
78-781.JB , 
B830C322036 
77-6998 

-776-

PAGE 

481 
LI 81 
459 

111/699/194 

111 
270 
462 

23 
5111 
684 
574 
514 
654 
542 

685 
7 51 

655 
106 
601 
482 
355 
5 l 5 

189 
545 
574 
289 
685 

163 
375 
1'95 
112 
483 
712 
546 

516 
37 6 
601 
152 
290 
153 
740 

356 
566 
164 
106 

tD-

o-

O

NAM WCB NUMB R PAG 

Mbnds , Richard 78-1810- ■ ■ 481
Moor'e,  dward A — 6 7-1566 ..... 4 81
Moore, Floyd J 78-2402 459
Morgan ,  dv;ard 77-7844 111/699/194
Morgan,  dward 77-784H 111
Morgan, Karen B830C378942 270
Morgan, Robert D 78-3224 S 78-2631 462
Morse, Hal 77-7334 23
Motter, Donna R 78-702 514
Mueller, Charles __ _ DC 2 76 63 6--. 6 84
•Mullins, Floy 78-1816 574
Mullins, Keitli H PC 304139 514
Munoz, Roberta •'78-1652 654
Mussche, Jackie 77-7023- 542
Mussche, Jackie 77-7023- 685
Myers, Richard 77-5329 751
Nascote, Joseph 78-2997 655
Neal, Leonard 78-1784 106
Meelands, Clara A 77-6877 601
Nelson, Jack 77-7335 482
Nelson, Ronald A 77-2864 355Norris, James r 77-7654 515
Ofsthun, Milton WC 124867 189
Oles, Stanley J. RC 371059 545
Osborn, Mary 78-5363 574
Osborne, Alvy FC 115616 289Overbaugh, Wilma 78-7912 685
Page, Gary Allison YC 86851 16Paresi, Kristie 77-6083 375
Parson, James  77-3697 19 5Parsons, V/illiam 78-412 112Partlow Sr, William HC 3 7,14 51 483Patterson,  lizabeth 78-2999. 712Patterson, William   A 919413 546
Patterson, Yvonne 77-1772 516Paylon, Martlia 78-2407 376Pederson, Lila M 77-5564 601Pence, Lincoln H PB 94443 152Perry, Charles 77-3279 290Peters, Theodore J GC 730824 153Peterson, Lester 78-3624 £ 78-4358 740
Petz,  lmer 69-A-263 356Phillips, Steve R 78-7848 ' 566Pinkard, James B B830C322036 164Pistochi, Rose 77-6998 ■ 106
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Pitner, Michael D 
Possinger, Ronald 
Potterf, Adelma J 
Powell, Frank B. 
Powers, Jessie W. 
Powers, Leona B 
Purdy, Joseph H 

Quick, Larry 
Quinton, Lillian 

Radford, Loren W 
Ransey, Terri L 
Reed, William L 
Rees er, }!arv~, y 
Rentfrow, Carolyn 
Repine, Richard 
Richardson, Alvin 

Risley, Ronald 
Robbins, Ray 
Robinson, Theola 
Robl, Orville 
Robledo> Manuel 
Rock, John R 
Rodriguez, Israel 

Rogers, CharJ.es E 
Rogers, Raymond E 
Roper, Alan P 
Rose, Arthur 
Rose, Arthur M 
Rudy, Paul 
Ruszkowski, Avis 

Rutherford, Jack 
Ryan, Patrick N 
Ryan, Patrick H 

Salloum, Mouin 
Sanchez, Richard J 
Savia, Jr., Philip T 
Schaffer, Glen R 
Schildan, Robert 
Schlern, Jr., Charles E 
Schmidt, Donald C 

Schneider, Arthur 
Schnell, Vierlyn D 
Scott, John G 
Sell, Ben E 
Shannon, Charles R 

WCB NUMBER 

7 7-1159 4 B 
· 77-1107 & 78-2106 

77-77G4 
7 7-lj 7 J.!-+ 
77-511 lj 4 
78-39SG 
7 7-ll G 12 

. 1; 
II 

76-2299 
77-7420 

F 8~'Jl!Of.5 
7 8-J.5 lJ 
7 8- S 7 7 
BC lfHilJ70 
7 8- G 1 JI: 
0~1 z 0101+42 

7fi-43G2 

78-381 
77-6756 
77-2230 
77-3;_ilJ9 
7 8- 31; 4 
78-117(1 
77-771"3 

77~6395 
77-712] 
77-73Gl 
C 297G52 
DC 297652 
7 7-5 4 t1 9 
RC 228219 

EC 1118830 
78-1903 
78-1903 

78-3Li27 
77-7879 
77-3552 
78-579 
77-6368 
TC 168359 
275638 

77-1817 
13 3-CB-27 016ll 0 
78-15ll 0 
C 347173 
78-1061 

-777-

PAGE 

376 
328 
5117 
52 
J. 9 0 
5 51 
S55 

413 
53 

271 
377 
272 
4 81! 
575 
275 

312 

243 
576 
414 
526 
J:13 
603 
358 

605 
577 
556 

,J.l+ 2 
627 
558 
687 

336 
717 
607 

6 lf 3 
8 

53 
642 
166 
276 
198 

107 
609 
610 
200 

89 

0 

NAM WCB NUMB R PAG 

Pitner, Michael D 77-4594 B 376
Possinger, Ronald ■ 77-1107 g 78-2106 328
Potterf, Adelnia J 77-7764 547
Powell, Frank B. 77-4714 52
Pov7ers, Jessie VJ. 77-5444 190
Powers, Leona B 78-3990 551
Purdy, Joseph H 77-4612 5 55

Quick, Larry H76-229S 413
Quinton, Lillian 77-7420 53
Radford, Loren F 894065 271
Ransey, Terri L 78-154 377
Reed, VJilliain L 78-577 272
Reeser, Harvey BC 418470 484
Rentfrow, Carolyn 70-6114' 575
Repine, Ricl'iard 05 Z 010442 275
Richardson, Alvin 76-4362 312
Risley, Ronald 78-381 243
Robbins, Ray 77-6756 576
Robinson, Theola 77-2230 414
Robl, Orville 77-3549 526
Robledo, Manuel 78-344 IT 3
Rock, John R 78-1170 603
Rodriguez, Israel 77-7713 358
Rogers, Charles  77-6395 605
Rogers, Raymond  77-7121 577
Roper, Alan P 77-7361 556
Rose, Arthur C 297652 ■14 2
Rose, Arthur M DC 297652 627
Rudy, Paul 77-5449 558
Ruszkowski, Avis RC 228219 687
Rutherford, Jack  C 148830 336
Ryan, Patrick M 78-1903 717
Ryan, Patrick N 78-1903 607
Salloum, Mouin 78-3427 643
Sanchez, Richard J 77-7879 8
Savia, Jr., Philip T 77-3552 53
Schaffer, Glen R 78-579 642
Schildan, Robert 77-6368 166
Schlem, Jr., Charles  TC 168359 276
Schmidt, Donald C 275638 198
Schneider, Ai‘‘thur 77-1817 107
Schnell, Vierlyn D 133-CB-2701640 609
Scott, John G 78-1540 610
Sell, Ben  C 347173 200
Shannon, Charles R 78-1061 89

Q

O

a
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I NAME WCB NUMBER PAGE 

'O~ Shannon, Charles R 78_;1061 191 
Shephard, Jack 77-5256 688 
Shilling, Virginia 77-71! 50 392 
Silvers, Ida C 111538 '25 
Simons, Carm§n .. L 

M l'••~---•'""-)1 Unassigned 54 
Sisson, Charles J HC L~ 7 8 2 8 157 
Skeel, Laureen D 77-7768 700 

Slack, Wilburt 78-26 77 577 
Slater, Wilbur M EC 21 1f03Q 313 
Slatsky, John 77-6615 612 
Smith, Charles R 78-4237 613 
Smith,, Clarence A 77-3520 465 
Smith, David 7 8-19 0 7 . 561 
Smith, Geraldine 78-2132 702 

Smith, Glenna 78-9034 490 
Smith~ lielen M 77-1023 I 116 
Smith, Helen M 77-1023 71 
Smith, Russell R DC 3144 8 142 
Smitl, Harry DC 211no1 277 
Snell, William M 77-6426 197 
Snider, Jack 77-4803 55 

O· Snyder, Paul 78-2638 ; 516 
Snyder, Robert E 77-6276 701 
Soterion, Albert 7 8-lp~ 8 0 517 
Spain, Melvin 77-7882 562 
Spark, Margaret 78-4597 752 
Spittler, Cecil 76-7108 314 
Spitzer, Floyd H 7 7-24 3ll 91 

Stabe, Davaid A B 53-132573 143 
Stack, Tony F 77-7717 27 
Stanton, Donald w C 227898 361 
Stark, Tony r. 77-7717 27 
Starkey, Brad J 78-2021 415 
Stephens, Mary Alice 78-3109 378 
Stevens, Arthur B TV 308799 628 

Stevens, William C 78-2533 741 
Stevenson, June 77-7616 468 
Stiehl, Fay 78-163 290 
Stofiel, William H GC 237542 . 7 2 
Stoltenburg, Roy R BC 95240 73 
Stritt, Richard 77-3622 629 
Styles, Viola 77-5282 230 

Sullivan, Leslie M 78-2352 ,244 
Szabo, Dorothy J RC 353644 

, 

O•,. 363 
Szabo, Dorothy J RC 353641~ 10 
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NAM ' , - . WCB NUMB R ■ PAG 

Shannon, Charles R 78-1061 191
Shephard, Jack 77-5256 688Shilling, Virginia 77-7M50 - 392Silvers, Ida C 111538 '25
Simons , Carmen,. ,L Unassigned 54Sisson, Char'les J HC 47828 157
Skeel, Laureen D 77-7768 700
Slack, Wilburt 78-2677 577Slater, Wilbur M  C 214030 313
Slatsky, John 77-6615 612Smith, Charles R 78-4237 613Smith,' Clarence A 77-3520 465Smith, David 78-1907 . 561Smith, Geraldine 78-2132 702
Smith, Glenna 78-9034 490Smith! Helen M 77-1023 116Smith, Helen M 77-1023 71Smith, Russell R DC 31448 142Smitl, Harry DC 274107 277Snell, V/illiam M 77-6426 107Snider, Jack 77-4803 . 55
Snyder, Paul 78-2638 516Snyder, Robert  77-6Z78 701Soterion, Albert o COt

CO 517Spain, Melvin 77-7882 562
Spark, Margaret 78-4597 '752
Spittler, Cecil 76-7108 314Spitzer, Floyd H 77-2434 91
Stabe, Davaid A B 53-132573 143Stack, Tony F 77-7717 27Stanton, Donald V/ C 227898 361Stark, Tony F, 77-7717 27
Starkey, Brad J 78-2021 415Stephens, Mary Alice 78-3109 378Stevens, Arthur B TV 308799 628
Stevens, William C 78-2533 ,741Stevenson, June 77-7616 468Stiehl, Fay 78-163 290Stofiel, V/illiam H GC 237542 . 72Stoltenburg, Roy R BC 95240 73Stritt, Richard 77-3622 ■ 6 29'Styles, Viola 77-5282 230
Sullivan, Leslie M 78-2352 ,244Szabo, Dorothy J RC 353644 ' 363
Szabo, Dorothy J RC 353644 10
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·NAME 

I \ 

Ta-llman, Irving 
Taylor, Edward G 
Tessman, June 0 
Tew, Ralph 
Tew\ Ralph 
T.e.w ,- Ralph 
Thomas, Alfred T 

Thomas·, Eddie C 
Thoma.�, Mdry I; 
Thompson, Lucille T 
Thornbaugh, EC 
Tomason, Terrell W 
Tooley, Dick 
Torhan, Michael 

Toureen, -Terry 
Towne,· Randall 
Treichler, Oleta 
Tucker, Ted V 
Tuil, Monty 
Turpin, Margaret 

Van.Williams, Rosie 
.. : va·n'dehey, Clair 

Vandre, Dennis 
Vaughn, Helen 
Vi'cl<:el'.'S, ChaPles ,.J 

Wade, Marie 
Wainright, T G 
Waler, Opel 
Walker, Claudia 
Walker, Ray 
Walters, John J 
Walters, Mark 

Walters, Mark 
Walters, Pamela M 
Walters, Pamela M 
Wann, Trenton 
Ward, Edward S 
Ward, Edward S 
Way·, George A 

Webber, Leonard L 
Webber, Leonard L 
Wells, John 
Wells, Lawrence W 
Westby, Lloyd 
Westby, Lloyd 

WCB NUMBER 

76-1~~; ,~-1~2£ £ ??-9GG4 
77-5539 
7 7-551}0 
77-314!+ 
77-3144 
77-3144 
7 8-2 4 5 7, 

78-2619 
77-217fi 
77-5258 
B 5 3-1ll\276 
77-813 
77-49 1t 2 
76-111 

NC 332608 
77-7228 
78-2686 
77- 5 6 l! 2 
77-6793 
172004 

78-21198 
76-5286 
77-SllG 
77-52811 
C 128954 

Cl ff 646-9385-02 
76-3668 
78-2687 
FC 331423 
77-5873 
78-3074 
78-475 

78-475 
78-2237 
78-2237 
77-385-E 
77-7997 
77-7997 
76-5254, 77-2000 E 77-4164 

78-7438 
77-3149 
753067 
HB 13 91188 
77-6550 
77-6550 

-779-

PAGE 

201 
614 
170 
SJ 7 
199 
668 
630 

579 
702 
278 
635 
233 
278 
703 

645 
378 
4 68 
731 
562 
631 

55 
27 

742 
93 

581 

292 
236 
478 
518 
279 
329 
393 

742 
281 
396 
154 
529 
39 6 

329/251 

6LI 6 
397 

42 
331 
159 
315 

-/ 

-0 

NAM WCB NUMB R PAG 

1Tallman, Irving H-mi 75-1525 C 77-35G4 201
Taylor,  dward G ■ 77-5539 614
Tessman, June 0 77-5540 170
Tew, Ralph 77-3144 517
Tew', Ralph 77-3144 199
Tew, Ralph 77-3144 668
Thomas, Alfred T 78-2457^ 630
Thomas',  ddie C 78-2619 579
Thomas 1 Mary  77-2176 702
Thompson, Lucille T 77-5258 278
Thornbaugh,  C B5 3-114276 635
Tomason, Terrell W 77-813 233
Tooley, Dick 77-4942 278
Torhan, Michael 76-111 703

Toureen, Terry NC 332608 - 645
Towne,- Randall 77-7228 378
Treichler, Oleta 78-2686 468
Tucker, Ted V 77-5642 731
Tiiil, Monty 77-6793 562
Turpin, Margaret 172004 631
Van .y/illiams, Rosie 78-2498 55
Van'dehey, Clair 76-5286 27
Vandre, Dennis 77-5116 742
Vaughn, Helen 77-528^1 S3
Vickers, Charles J ' C 128954 581

Wade, Marie Cl // 646-9385-02 292
VJainright, T G 76-3668 236
Waler, Opel 78-2687 478
Walker, Claudia FC 331423 518
Walker, Ray 77-5873 279
Walters, John J 78-3074 329
Walters, Mark 78-475 393

Walters, Mark 78-475 742
Walters, Pamela M 78-2237 281
Walters, Pamela M 78-2237 396
Wann, Trenton 77-385- 154
VJard,  dward S 77-7997 529
Ward,  dward S 77-7997 396
Way, George A 76-5254, 77-2000 £ 77-4164 329/251

Webber, Leonard L 78-7438'' 646
Webber, Leonard L 77-3149 397
Wells, John 753067 42
VJells, Lawrence W HB 139488 331
Westby, Lloyd 77-6550 159
Westby, Lloyd 77-6550 315
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0-
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NAhE 

Wheeler, Lyle 
Wheeler, Rose 
White, Harl M. 
White·, Judy J 
White, Terry E 
White, Tiny L 
Whittington, Wesley 

I' 

Wilbur, David R 
W~lcher, John 
Williams, Calvin 
Williar.ls, Mae 
Williams, Sharon D 
Williams, Vernon E 
Winegar, Chester 

Wirth;, Sterling 
Wise, . Kenneth 
Wise, •• Leeman 
Wiseman, Ernie 
Worr,ack, Jeff 
Womack, Margaret 
Wood, 'Albert E 

Woodall, Steve 
Woods, Robert D 
Wooley, Michael 
Woolr~dge, Floyd 
Wynne, Robert 

Yadon, Warren L 
Yerke~, Edward M 
Yocum," Helen V 
Young, David 
Young, Frank 
Youngblood, Betty J 
Youngr'en, Fred 

' . 

_,- WCB· NUMBER 

78-1098 
zc 362453 
77-2945 
78-36 
77-4499 
76--5600. 
76-6415 

77-2338 
·77-5003 
78-3237 
77-5211 
77-7903 & 77-6189 
77-69 
7 7-l}lj 14 

77-5212 
DC 267527 
77-1821 
77-4715 
77-7306 & 77-7307 
77-7003 
77-5914 

78-169 
78-6242 
76-282 
77-256 
78-4848 

78-171 
77-4330 
78-857 
77-6138 
76-6818 
77-6326 
78-269 

-780-

PAGE .. 
..... ,., .. 

, , · -7~3:_·, 
. '-

694 \ 
.,48 3·.: .. 

~l, 
6 3-2:, . 
2 3 tf .. _ 
372. 

28 
28 3' .. 
379 · 

95 
.. 222 

., ·. ~131., 
"·-f \. 

486-
'~": !. 

.,:· 17'i
. _74-4 

5 34. 
633 
473 

225 
. 44·. 
ss1 · 
553-
·313-
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	On August 17, 1977 the State Accident Insurance Fund wrote to Br. Slackwell and asked him if the claimant was medically' stationary. Dr. Blackwell responded by asking what medically stationary meant and then adding, "this man can be normal with a nonoperative program and proper motivation". Dr. Blackwell felt claimant was not entitled to any permanent disability as the condition for which the doctor saw him was temporary.On’October 20, 1977 a Determination Order granted claimant time loss only.On February 
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