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',JULY 7,' 19i78 ·., 
I I 

FRANK M. ESSY, CLAIMANT 
.... _,,,_ .. 

7 7 ,._ 

SAiF, L~gal Services, Defense AttyJ·.:· . ~ ,· , ·_ ·,1 ... 

Own Motion Determination · .-.. ·.;J2 ·· 

, 
.,.. • .. lo .:, • ·- "j. . 

Claimant suffered· a compensable' injury on November 
4, 1971. His, claim was closed .by a Determination Or0.er dated 
January 10, 1972 which granted claimant ·cornpens·atio·Il' for tern..:. ·i! :, 

porary total disability only. ·claimant !;s · aggravation righ"ts · 
have expired.·. <' V : . : . ';:,-t··L ... "1 

. .:. ,~ : .. :-·- !_}. .... ,r :.! 

On August 24, 119 77 claimant consulted Dr. Bain,- com
plaining of continued neck problems; he was referred to Dr. 
Tiley, an orthopedic surgeon, who,· a-fter consultation ·with: Dr.~"',l~> 
!-1:elgard, a neurosurgeon, performed a:· rny,elography on, September : r,._ 
~l, 1~77. Ori December 19, 1977 the Fund voluntarily reopened• · 
the cl aim with compensation for temporary total ad.sabl.l 1 ty · ¼:.o -', 
commence Sept:.ember 21, 1977. 

• • 1 
• . ! 

Dr. Uelgard performed a CS-6. ·anterior discectomy,: ~:-·":-' 
nerve compression and anterior interbody .fusion :on :October ._7, .1·97_7. · 
On October 18, .... 1977 he.reported that. clc;1j._Il.!.~.nt ·had returned to. · .. \""f 
work "somewhat"; the Fund characterized this .as a return to reg-:~·., 
ular work. On Narch 24, 19 7.8 ·Dr. ,,Tiley' s; closing :r:epor.t. indi~ 
oatQd J golid fu~ion, c@rvical range5 of motign W~f~ ~omewhat - , 
decreased and claimant's right arm· strength w,aSi -mildly :reduced. 

. . 
.'.. . . 

The Fund, on April 3, 1978, .. ,requested a d~termination·. 
and the Evaluation Division of the ~workers'' .Compensation Depart
ment recommended that the claim be closed.with·an· additional•award 
of compensation· for temporary to.tal disability from August 24, 
1977 through· October 9, 1977, less time worked, ·and· for temper:..'•·. 
ary partial disability from October 10, :-197;7- through March'• .23; 
1978 and an additional award of 48° for 15% unscheduled neck 
disability and 9. 6 ° for 5% loss function bf .-the right arm. 

The Board concurs with these recommendations. 

ORDER 

l '. 

Claimant is awarded compensation for temporary total 
disability f_rom August 24, 1977 through October 9, 1977·, less :, .... 
time worked, and for temporary partial disability_ from October 
10, 1977 through March 23, 1978. Claimant is·-also awarded 48° 
for 15% unscheduled neck disabil~tY .and 9.6° f~r 5\ loss func
tion of the right arm. These awards are_ in ·a9dition· to any 
previous aw~rds received by clai~ant fo~ his injury ·of·N~vem-
be r 4, 19 71.· · ·· · 

-1-

t

SAIF CLAI  NOi DC '33671?
FRANK  . ESSY, CLAI ANT
SAIF, Legal Services, Defense Atty;.t
Own  otion Determination '

^.JULY 7, 19/78

■li o

.. 1

' »r

Claimant suffered a compensable' injury on November
4, 1971. His: claim was closed .by a' Determination Order dated
January 10, 1972 which granted claimant-compensation for tem
porary total disability only.. Claimant‘s • aggravation rights
have expired,'. -

■ u'' :• ir*' 'X.
On August 24, '1977 claimant consulted Dr. Bain,' com

plaining of continued neck problems? he was referred to Dr.
Tiley, an orthopedic surgeon, who/ after consultation'with- Dr.l
 elgard, a neurosurgeon, performed a-'myelography dn^ September
21, 1977, On December 19, 1977 the Fund voluntarily reopened* - r
the claim with compensation for temporary total disability to
commence September 21, 1977.

Dr.  elgard performed a C5-6. anterior discectomy,
nerve compression and anterior interbody fusion :on lOctober .7, .1977
On October 18,....1977 he.r.eported that-claimant had returned to . ■ .r‘*
work ’’somewhat"; the Fund characterized this-as a return to reg-:.-'
ular work. On  arch 24, 19 7.8 Dr .'^Tiley ' s; closing report, indi-
Gated a solid fusion, cervical ranges of motion wore somewhatdecreased and claimant's right arm- strength Hasi mildly reduced.

The Fund, on April 3, 1978, requested a determination^
and the Evaluation Division of the^Workers' .Compensation Depart
ment recommended that the claim be closed .with an' additional’ award
of compensation' for temporary total disability from August 24,
1977 through October 9, 1977, less time worked, and' for tempor-
ary partial disability from October 10, :1977 through  arch''.23; ■ . '
1978 and an additional award of 48° for 15% unscheduled neck
disability and 9.6° for 5% loss function .'of .-the right arm.

• The Board concurs with these recommendations.

ORDER

m

Claimant is awarded compensation for temporary total
disability from August 24, 1977 through October 9, 1977, less
time worked, and for temporary partial disability^ from October
10, 1977 through  arch 23, 1978. Claimant is -also awarded 48°
for 15% unscheduled neck disability and 9.6° fbr 5%; loss func
tion of the right arm. These awards are in addition' to any
previous awards received by claimant for his injury'of Novem
ber 4, 1971.- - V • ■ . r. .

-1-
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. ·: WCB ,CASE"'NO. ··_7 7-39 76' : . · 
' ~ • -~ ::, • .l :·.•~; ' . .... ': • 

·: JULY IO·, 1978 
_; 

RORKR'I' 1nmrnY, ett!MANT . 
II 

Jol)p :]). , f~J.~:r;_~on, '.'> ~lairnan t' s ,:\tty, : 
SA!F ;-e -~'~_g_al: Servf<;'es , .. Defense Atty':. 

· Order ·oJf'Rernand· .. ~, · · ' .. 
..._-,:: ~~i:, '.J/ ·~.' 

.·I. 
• '-~ C 

.·. -~_;_ -.... ·On November;28,:·.1977 the Referee issued an Ooinion 
and Order cin. the above entitled .c.rriatter which remanded the claim
ant's ~laim~to the State.A6cident lnsuiance Fund and denied th~ 
Fund I !L:ffl~lion. !:.o--:dl.~miss the hearing on the grounds that it was 
untimely requested . 

.. · ; 'Z:-1? ·. Ori.~ December 27, ·197 7 the Referee set aside this order, 
denied th~iFu~d's··moti6n to~reconsider his denial of its original 
motion ':'to ·dismiss but '-allowed claimant's motion raising the is
sue .of.;abuse of 'discretion in the· award of attorney's fees with-
outLa stipulation~· " 

-· J, , .. -

'-' C' ':?On January 19, 1978 the' Referee issued a reinstating 
order which recited that claimant had provided an affidavit sup
porth1g,·the·· attorney's ·fees ·on January ·4~ 1978 and which reaf
firmed',.in' .its ::entirety ·the order .·of .November 28, 1977, with the 
right to -appeal to commence:from the date of the January 19, 

··_1978 .6rd.er. The·Fund requeste'd Board revi·ew on February 17, 1978. 

The· Board, after·de novo review of the record, finds 
that the case has,) be_e;1 11i,n;c,~~,P.,~~tel¥ heard by the R~f ~~~~ ~nil, 
therefore, !t should be remanded to the Hearings Division to 

'set for a hearing on all of the issues involved. Furthermore, 
the Board finds that the -rernariding of this matter for additional 
and p._1':'!.cessary evidence. shall not ·be construed as staying payment 
of compensa_tion toe' ,ClB:irn_irit ,a·s provided by the Referee Is order 
from-which th~ Fuhd.requested Board .review. 

, ~I -~: 1 1 ;, • 
·.;.,,.·, .. 

SAIF CLAIM NO. KC 42782 

DONALD.· BLUE, CLAIMANT 

I 
! _-" 
•,..-• 

Ingram & Schmauder,, Claimant I s Attys. 
~AIF, Legal Services, Defense Atty. 
own Motion Determination 

JULY 10, 19.78 

Claimant, a laborer for Baker·county, suffered a com
pensab_le injury _on October 7, 1966 when a steel beam dropped on 
him •. Cl~imant sustained a concussion, a fractured jaw, a frac-

0 

0 

tured left ankle and broken ribs~ On November 30, 1966 Dr. Q 
Blickenstaff removed· the loose bodies from the left ankle and 
the claim was closed on June 13, 1967 by a Determination Order 

·-2-

■;WCB ,CASE;NO. ':77-3976' : ■ ■

ROBERT BIGSBy, CLAI ANT
John.p., Peterson Claimant' s Atty. •
SAtF)-Legal'Services Defense Atty';
Order ’o^f'Remand'' .' : "

rjULY.rO-, 19 78

, Li -On Novemberi 28, -.1977 the Referee issued an Opinion
and Orderini the above entitled.'.matter .which remanded the claim
ant’s claim'lto the State rAccident Insurance Fund and denied tj;§
Fund* to idismiss the hearing on the grounds that it was
untimely requested.

OhvDecember 27, ‘1977 the Referee set aside this order,
denied the i^Fufid's-’motion to-reconsider his denial of its original
motion i to dismiss but'-allowed claimant's motion raising the is
sue .of .'abuse of’discretion in the'award of attorney's fees with-
outLa stipulation; - " ; - -•

^ eOn January 19, 1978 the'Referee issued a reinstating
order which recited that claimant had provided an affidavit sup-
portihg‘'the" attorney's-fees on January '4', 1978 and which reaf-
firmedv-in'its-entirety the order of-November 28, 1977 , with the
right to appeal to -commence from the date of the January 19,
1978 .order. The Fund requested Board review on February 17, 1978.

The Board, after de novo review of the record, finds
that the case has-, been .incompletely heard by the Referee an^i
therexore, it should be remanded to the Hearings Division to
set for a hearing on all of the issues involved. Furthermore,
the Board finds that the -remanding of this matter for additional
and necessary evidence, shall not.‘be construed as staying payment
of co*mpensation to^'claimant ^as provided by the Referee's order
from which the' Fund.requested Board review.

•_ f , Cl IT 'IS' .SO ORDERED.
..1 >'

JULY 10, 19.78SAIF CLAI  NO. KC 42782
DONALD BLUE, CLAI ANT
Ingram & Schmauder,. Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Own  otion Determination

Claimant, a laborer for Baker'County, suffered a com
pensable injury on October 7, 1966 when a steel beam dropped on
him.. Claimant sustained a concussion, a fractured jaw, a frac
tured left ankle,and, broken ribs; On November 30, 1966 Dr.
Blickenstaff removed the loose bodies from the left ankle and
the claim was closed on June 13, 1967 by a Determination Order

-2-
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awarded claimant 30% loss function of .the.left.fpot, 
I, • , • ' • " ~ '" • • \ ) ., .. 

10% loss of an arm by ·separation for unscheduled 'dis'apility, . '. 
and ·3 0% loss h~aring on the left ear. ,_,, .:·· ,- l _. :· :ff.;~.· . ..i .. , '/'•. ::½U.r~· 

. -:, ;.. t ,..:.,~,-' r:.,· .. J, ;i, -..-_(c ~-. 
Dr. D. D~ Smith, on September .30," 196.8, r.eoorted:·th·at.·; 

!, •_ - 7 F • ' • <. _,I,., -, j +: -,, I ' '\ (.../ 

claimant would probably eventually need ar·throdesis_' ·9-,h(;;t_":thaJ ..... ,:. ;··. 
permanent impairment should be 50 % of the foot. · Purs\iai{t to - . ; -✓ 
a stipulation dated December~. 1968 the claim ~as again reoperied. 
It was closed by a Determination Order dated December 21, 1973 
which awarded claimant time loss benefits from December. 1, 1972 
to November r;, 1Q7J, l~gg timg workG!d. Cla.irna.ntnrequt.~t~'1:'•~:.·0 :',,.':: 

hearing and on April 12, 1974,, after a·.hearing~ the Re~eree. 2 'Jn-:~. 
awarded an additional ,20 °, making a total of:_ 70? of a ~maximum! bc:r:·~ 
of 100 ° for loss function of the left foot. · :; ·. l :;r~:. .• _ .. 1:. 

Dr. Blickenstaff fused the '.•ankle on· .. J.une .29 ,, 19 77; the 
Fund reopened tlie'-claifii"'"'for this surgery.i ,:0I1 :March 6:,,:.19,7:8 DB~.::<~ 
Blickenstaff reported that the claimant·could.b~ considered sor~,:~ 
gically healed with the fusion solid tD a lOf, _,equinu~ .. position. ;::.rJ .~ 
There was some grating on passively moving' the tq.rs-al joi,nts but:.,: 
the circulation appeared good. It was his opinion that cla~mant 
had a permanent impairment;of 45~ loss of the leg;at the hip. 

On March 27, 1978 the-lFund req1,1ested·,a determ.:imation·~ >:: 
of claimant's condition and the Evaluation;Division 0,o£:.!the ·:i~Qrk-t ;:~ 
ers' Compensation Board recommended that the claim be:-.closed '.:'.·): :·. 
with compensation for temporary total disability,·from June .:27·, 1::: 

1977 through December 18, 1977 only. 
T 

The Board concurs 'in this ·recoininendation-; • 
' - (. .: :~- j_ - - t_ 

ORDER ,'..l,'r• 

Claimant is awarded compensati'on for temporarf 'to·t~i ':'· ·:. 
disability from June 27, 19 77 through December: ·-18 ~- f97 7 •. ,; ",:.,,:: ··~ :, - :·· 

- · · ···'":_·:,-~i--;:._ :.::r '.'.. -~' '..:· ,::. _:_::~.,_,- ;;1·.:.··t~'"-

Claimant's ~ttorney is awardeq as ~ rtas:pnapl~ ~ttor
ney' s fee for his services a sum equal to 25%-of 'the additional 
compensation for temporary total disability granted by this or
der, payable out of said compensation as paid, not to exceed 
$500. -

WCB CASE NO. 77-4746 

ROBERT DeROOS, CLAIMANT 
Souther, Spaulding, Kinsey, Williamson 

& Schwabe, Defense Attys. 
Request for Review by Claimant 

· JULY 10, 19.78:-.:"'•·. · -~ 

, :: rf • .... l ,; f •.,. 

_.,; r -~ 

Reviewed by Board Members Wilson and, Phi·l'lips • 
. .... , .. 

-3-
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m
which awarded claimant, 20% loss function of .the: .leftyfpot,
10% loss of an arm by separation for unscheduled'dis'ability, <
and -30% loss hearing on the left ear. t CjQp-

Dr. D. D. Smith, on September 30, 19.6.8, reported^ that.
claimant would probably eventually heed arthrodesis;''an^^l.th'ht
permanent impairment should be 50% of the foot.- Pur'suaht to
a stipulation dated December 5, 1968 the claim was again reopened.
It was closed by a Determination Order dated December 21, 1973
which awarded claimant time loss benefits from December 1, 1972
to November £, 1973 , ISSS tlmQ WOrlCQd. , ClallUantinreqU65tS<S‘'arO hn.e
hearing and on April 12, 1974, rafter a-hearing, the Referee.,- a'ltn.-:.
awarded an additional^20 ° , making a total ofl. 70° :of a ^maximum ’
of 100° for loss function of the left foot. l- •

Dr. Blickenstaff fused the-‘ankle on..June ;291977; the
Fund reopened tKe"‘'claim"'fbr this surgery.-i ;'On -; arch 6:>..':.19,7i8 Dr^ .--s.':
Blickenstaff reported that the claimant • could,,:be- considered sar.-rc.:-
gically healed with the fusion solid in a IQ?*,;equinus, . position.‘-.r.r.-:
There was some grating on passively moving’ the tars-al. joints but.-.^,;
the circulation appeared good. It was his opinion that cla-imant
had a permanent impairment -of 45% loss of the leg; at the hip.

On  arch 27, 1978 the^iFund requested-,.a determi'na-tiOn;
of claimant's condition and the Evaluation-Division-:.o5:,’the'iWorkn i::

::ers* Compensation Board recommended that the claim ber.closed
with compensation for temporary total disability.vfrom June ,:27-,i
1977 through December 18, 1977 only.

The Board concurs‘in this-fecommen'dation.'
.1

6;,^■'3i;
ORDER

r i; 01 .:

Claimant is awarded compensation for temporary';tbtal ’
disability from June 27, 1977 through December/18;, ,1977 .

Claimant's attorney is awarded as a reasonable attorney's fee for his services a sum equal to 25%* of'^'tHe additional
compensation for temporary total disability granted by this or
der, payable out of said compensation as paid, not to exceed
$500.

#

WCB CASE NO. 77-4746 JULY 10, 19,78...- -.-':-

ROBERT DeROOS, CLAI ANT ■ ^ v
Souther, Spaulding, Kinsey, Williamson

& .Schwabe, Defense Attys. ...Request for Review by Claimant . ...... .I

Reviewed by Board  embers Wilson and'Phillips.

u: • ..A .

- -••3^ .UvC

3,. c!r:==nB--

-3-

' 

” 

, . 



        
         

         
          
           

         
  

        

       
  

     
     

  
       

           
           

         
            

            
           

    
         

        
            

          
             
          

       
         

        
           
           

         

        
          
       

   

Claimant seeks Board ·review ·of the :Referee's order 
wh.i,ch denie'd ~his -requ~st ··for· time loss benefits from September 
9(197~ t9 f~lirua.ry 1, 1977. 

. . .. The ·Board, ~ft~r de _novb ievi,ew, affirms and adopts 
t?e'. Opinion an_~ ·q;i::-ae7 ~f the Refer~e, a copy of which is attach
ed hereto an_d, by_ this_ ref~rence, 1s made a part hereof. 

',,. ' ... ,t·, ORDER'' 
.' '. •• f'. 

.. -·. "The order."of th'e Referee, dated January 25 ,. 19 78, is 
af'f.ii:-mea~:',_.: :-'. . ·-

,. 

,-, .., .I 

- WCB CASE NO. '76'....5233 

PHILIP FERRIS; 'CLALMijlT · 
Evohl 'F·~· ·Malagon,.,. Claiinant'~ s Atty. 
Jones, L'ang,. Kl'ein·, Wolf -& Smith, 
; Defense· .At'tys. · 
Ordei· ·- . · : ··· · ·:_ .· :.; . 

: ... ' ... • f 

JULY 10, 1978 

. ·.Pn -June 16, 19 7 8 the- Board received from the employer 
in _the_ above :ent~tled ma~ter a motion requesting that a recently 
received mepical report from Dr. Campagna which was not avail
.able. or· obtainable at the time of the hearing be received into 
evidenc~ and made a part of record. in the above entitled matter. 
The report is. based upon an examination of claimant by Dr. 
Campagna on May· 19, . 19 78. 

-·:: On -June .. -2'0 ,, 1978 claimant responded in opposition to 
the motion, stating. that:originally briefs were due from all 
parties in'_the above entitled matter on April 27, 1978, that two 
extensions ,of time have been sought.by the employer, and that 
the medical evidence now asked to be received and made a part of 
the· record :is based upon an examination taken subsequent to· the 
expiration of the original time for filing briefs. 

The 'Board finds that the evidence is insufficient to 
justify remanding the: me_dical report back to the Administrative 
Law Judge who-'heard the --case and there is no agreement between 
the parties to receive the evidence on Board review; to the 
contrary, the-.claimant opposes the motion .. to receive such evi-
dence. . . . 

Ther.e fore, the Boc;'l,rd concludes that the motion to 
receive: evidence in .the above entitled matter received from the 
emplqyer ,on june 1$, -i978 · should be denied. 

IT IS SO ORDERED. 

-4-

.... ' 

.... Claimant, seeks Board review of the :Referee’s order
which denied :his request for-tiirie loss benefits from September
9^ 1976 t(j fsi^ruary 1> 1377. ' — .

. The Board, after de novo review, affirms and adopts
the’Opinion and Order of the Referee, a copy of which is attach
ed hereto and, by this'^reference, is made a part hereof.

‘ ORBER'

affirmed;
'The ofder'of the. Referee, dated January 25, 1978, is

* WGB CASE NO. 76-5233 JULY 10, 1978
PHILIP FERRIS,'CLAI ANT '
Evohl -F,"  alagon,' Claimant* s Atty.
Jones, Lang,. Klein-, Wolf & Smith,

; Defense Attys.
Order \ ' : '■ '' ' :

./:pn June 16 , 1978 the- Board received from the employer
in the. above .entitled matter a motion requesting that a recently
received medical report from Dr. Campagna which was not avail
able, or obtainable at the time of the hearing be received into
evidence and made a part of record in the above entitled matter.
The report is. based upon an examination of claimant by Dr.
Campagna on  ay 19, 1978.

: On June. 2*01978 claimant responded in opposition to
the motion, stating.that'originally briefs were due from all
parties in',the above entitled matter on April 27 , 1978, that two
extensions ;of time have been sought.by the employer, and that
the medical evidence now asked to be received and made a part of
the record-'is based upon an examination taken subsequent to the
expiration of the original time for filing briefs.

The Board finds that the evidence is insufficient to
justify remanding the.’medical report back to the Administrative
Law Judge who'heard the "case and there is no agreement between
the parties to receive the evidence on Board review; to the
contrary, the .claimant opposes the motion, to receive such evi
dence.

Therefore, the Board concludes that the motion to
receive' evidence in the above entitled matter received from the
employer on June 16, 1978 should be denied.

IT IS SO ORDERED.

-4-
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CL\IM NB. YR lJJlfi".7 

RICHARD A. HANSEN, CLAIMANT 1.../ •• .i ... • : ··.,: .1. \ - • ; __ .r - ', ~~ 

William F •. Gross, Claimant 1 s Atty. 
SAIF, Legal Services, Defense Atty~ 
Own Motion Order 

• 1a ~ .;. : ~ .. . i t ! • }.: 

• ~~-: :, •·_1 ; .: ·· t t :: - •. :· ~·/ r •. . ·: • .• 

·"c .. 
.. ...... ' . -,, .. 

• ~~ -:. ·.. .1"" . ") ~ { • � 

On ~une 20, 1978 the claimant,-by ~nd throggh his at
torney, requested the Board to .exer~ise its own motion jurisdic
tion, pursuant to ORS 656. 278, and reopen_ .bis· c.l~i.m for .. an injury 
suffered on Juhe 30, 1965 while employed by.i1ellow'.Equipment ,9.Pl;ll-:-: •... , 
pany. Claimant's claim was accepted and closed. on December··· 16, ~·-~ · ·· 
1969 with an award e~ij~l t9 55% loss.function of an arm for his
unscheduled disability. Claimant's aggravation rights have ex-
pired. ,::,;.· :·.: .-~.··: ·•., · 

"1 • .. . . 1 . . 

On April 6, 1978 claimant sought medical- care.-- and treat-r 
ment from Dr. Franks who hospitalized claimant 'tor. sur'ge~ry 'on•, Ap,~."' ·: 

.• • ; • � • • • ... ... ' • .. 1 - . • • • - ' • -~ ril 4, 1978. , .... __ ., ......... ·. , ... 
{\ 

Claimant supported his request for own motio~ rel'i~/.-·.· ... -
with a medical' report from Dr. Franks, dated Hay 1, 1978, and also·· 
the operative report of April 4, 1978. Dr. Franks report states 
that the necessity for reopening the claim for surgery 'was that 
claimant had chronic osteomyelitis which he·r.believes to be ... re,- · •,: 
lated to claimant's larninectomy and fusion at.'LS.;..;6-Sl ih 19.66. · - · ·:. __ , .. _. 
The claimant has not had any recent job injuries and Dr. Fr.anks.!,· •::: 
opinion is that the claimant I s present- condition is directly·.·.:;:- ... ·;··.:
related to his old surgery which was::necessi ta tea· by. ,the injqr,y. :or:'· 
of June 30, 1965. . :,:;.; 

On June 26, 1978 the Fund was .requesfed to, advi~~ ,n~ 
Board within 20 days of its position: relative to.·claimant' s .re.~ 
quest, a copy of which had previously been·. forwarded to it. .0n· :- ·,.· 
June 27 the Fund responded, stating-'that •it would ._not oppose.:a:·(~,·;_:::_,,, 
reopening of claimant is claim. _ .. :,;; · .. =-. . _. 1/:-·. • ••• ;~.,:'fl "';,;,-:,; 

.. :: ;; ~-. •• ·_ . ... -.· 1 . . ·~; ~ t .... i 

ORDER ... • I•-~. -

' 
Claimant's claim is hereby reman.ded -~·cf 'th~. $t.~1:,e Ac-..i. ·, r· 

cident Insurance Fund to be. accepted and for the, payment.;o:f ,corfi.:. ·,.,; -~ 
pensation, as _provided by law,. commencing 1·iar¢1}; 30; 1978 ;_ the;,': .·._-·~-
date claimant· was admitted to the hospital ·for t;he' surg·ery 'per;·_·.,~;: 
formed by Dr. Franks, and until' the claim 1S _ again closed pqrsµ-:,- ,:\;'. 
ant to the provisions of ORS 656.278~ ·---· · ·· 

•· • • -1.._ -• ••·· .., ~ ~ • I ~ 
Claif!lant' s attorney is hereby granted. as a .reasonable .. :.:,. 

a~torney I~ fee a sum equal to 25% of the co~p~nsati9ri. ):or. ternpo:i.:.:,<:: 
ary total disability and permanent pa~tia} disaSifiti-~hi~h ~lai~~
ant may receive as a result of this order, payable out .. of said 
compensation as paid, not to exceed $2,300. · .. 
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SAIP CLAI  NO. HB Umi JUL¥;>L0;;a978-
RICHARD A, HANSEN, CLAIMANT
William F. Gross, Claimant’s Atty. 
SAIF, L gal S rvic s, D f ns Atty.-
Own Motion Ord r

On June 20, 1978 the claimant,-by and through his at
torney, requested the Board to .exercise its own motion jurisdic
tion, pursuant to ORS 656.278, and reopen, his claim for. an injury
suffered on June 30, 1965 while employed by.  ellow’.Equipment Qpm-.,.„^
pany. Claimant's claim was accepted and closed, on December ' 16, n'.’' ’
1369 with an award S'gusi tP 55% loss .function of an arm for his
unscheduled disability. Claimant's aggravation rights have ex
pired . • ; ' , ’.L- r- ■

• ^ .7On April 6, 1978 claimant sought medical care.- and trea.t-
ment from Dr. Franks who hospitalized claimant for surgery on Ap-.ril 4 , 1978. — ----- —-t/.’, ../'V -..i . ■ ■ .

Claimant supported his request for own motion relief...
with a medical report from Dr. Franks, dated  ay 1, 1978, and also
the operative report of April 4, 1978. Dr. Franks report states
that the necessity for reopening the claim for surgery vas that
claimant had chronic osteomyelitis which he'cbelieves to be 're-
lated to claimant's laminectomy and fusion at’L5-6-Sl ih 1966 . .
The claimant has not had any recent job injuries and Dr. Franks-!-' -!'
opinion is that the claimant's present-condition is directly
related to his old surgery which was.'-necessitated by.-the injury, '.'i'.'
of June 30, 1965. . ■.>-

On June 26, 1978 the Fund was .requested to. adviSS thS
Board within 20 days of its position: relative to.’claimant * s re
quest, a copy of which i^ad previously been 'forwarded to it. .Oh- '
June 27 the Fund responded, stating-'that -it would .not oppose =:a
reopening of claimant's claim. ... ‘

m

ORDER ......
\

Claimant's claim is h r by r mand d ,to''th St.at Ac*7.,.. ....
cid nt Insuranc Fund to b 'acc pt d and for th . paym nt, of .coni-
p nsation, as provid d by law,, comm ncing March;30,' 1978 , th '.. ^
dat claimant'was admitt d to th hospital for th ’ surg' ry'p r^ 
form d by Dr. Franks, and until th claim i's again clos d pursu-
ant to th provisions of ORS 656.278. '

t : i < 'Claimant's attorn y is h r by grant d, as a'r asonabl ..; .
attorn y's f  a sum  qual to 25% of th comp nsation, for, t mpor-,.-;.,
ary total disability and p rman nt partial disability'which claim-'
ant may r c iv as a r sult of this ord r, payabl out-of said
comp nsation as paid,' not to  xc  d $2,300 .
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CASE NO. '77-1801 
: ~ ~ ~ ~ ~ ·.~· : . . ~ : ', . i - . 

JULY 10·, 19 7 8 

KATHERINE INGWERSON, CLAIMANT 
Doblie_, Bischoff & Murray, Claimant's . •. r . . . . . - . . . . .. , , 

~- Roger_ R.· Warren, Defense Atty_. ·-
Reques·-t/-for ~evi'ew by·· Clafmant 

Attys . 

•• -. • - r • • , "'.• -~ • • • I ·_ •."j 

,: .. ·· 
•, •., 

: : _;· _:.: ~. ;: :. 

f ·~ ·•• ~'' ; I .• ! - . 

· Revi•ew~d bY, Board Members Wilson and Phillips. 
. ;- :..i , --.: .. • .. : -1 - = ;. :_:. ., • 

f . . . ' 
.J. ~ .• _,. , ... , .. ~ ' clhimant · s·eeks Bo~fa review of the Referee I s order 

which affirmed the January 21, 1977 Determination ~q~r~~y ohe 
was granteJ te~porary total ·disability benefits only. 

;_;r .. _·:.:~:~~111::·.-. . ~- ~- ~-~·r .. ;--: . /. . 

·---,1:t :, ·- The Board~..:_after de nova review, affirms and adopts 
·:the .. ·opihion arid Orde-r'of the Referee, a copy of which is attached 
hereto and,· by this reference, is made a part hereof. 

·, ORDER 

: The order of the· Referee, dated February 2, 19 78, is 
affirmed. 

·._ .. , .~- .: : : "".. r -1:; : . 

. ~ .,.-. 

,. 
: : ~ ;:· -·. . ; _. ' CLAIM NO. 425 

ARCHIE I. KEPHART, CLAIMANT 
D~~id:A. Vinso~, Claimant's Atty. 
Cheney.-· & Kelley I Defense Attys. 
Owh Motion Determination 

JULY 10, 1978 

Claimant suffered a compensable injury to his back 
while employed by the Edward Hines Lumber Company, a self in-

-'·S ure-:r ., ·J · The· ciairn was closed by a Determination Order dated 
July·:·10~'- 11970:which"'awarded claimant 32° for 10% unscheduled 
low.'.back<cl.isability·;;· This award was affirmed at hearing, Board 
and2ciicuit court levels. The judgment order of the circuit 
court was dated September 24, 1971. 

:::·,) '.-:.!,.; ·- .,,._ On Januar·y 10, 1972 Dr. Golden reported claimant 
miqht-ha~~ a mi~d ner~~ ioot compression plus back strain. The 
employer;· on February 25, 1972 ,· denied the claim for aggf"~W~
tion.; 1 ~n November 29, 1972 a hearing officer remanded the ag
g:i?avation ''cl'airn for "payment from January 10, f972. Claimant's 
coFl'dition" becarrie rne'di·cally stationary and a second Determination 
Order awarded an additional 5% unscheduled low back disability. 
Claimant again .appealed and ~nother hearing officer, on July 9, 
1975, ·awarded ·claimant· an add.itional 15%, giving cl'aimant, at 
that time, a total of 30% unscheduled low back disability. 

On June 10, 1976, Dr. Golden performed a laminectomy 
L5.-.Sl,, right; he stated that claimant had had continuing pain 
s\ric·e tq.e 1969 injury. The employer, on .July 1, 1976, denied 

-6-

WCB CASE NO. ’77-1801 JULY 10’, 19 78
#KATHERINE INGWERSON, CLAI ANT

Doblie, Bischoff &  urray, Claimant's Attys.
i Rbger R.- Warren, De'fense Atty_. '
Request-'for' Review by Claimant

■" ‘ Reviewed by Board  embers Wilson and Phillips.
■ Claimant seeks Board review of the Referee's order

which affirmed the January 21 , 19 77 Determination 6hS
was granted temporary total 'disability benefits only.

.-.'rj-r ;; The- Bdardy after de novo review, affirms and adopts
■•the’'Opinion and Order'of the Referee, a copy of which is attached
hereto and,- by this reference, is made a part hereof.
v:-:-■■ ■- : ^;o. -i- ^ --■ "'ORDER

' • The order of the- Referee, dated February 2, 1978, is
• affirme'd. ’ '

CLAI NO. 425 JULY 10, 1978

ARCHIE I. KEPHART, CLAI ANT
David A. Vinson, Claimant's Atty.
Cheney.-'& Kelley, Defense Attys.
Own  otion Determination

'' !*• ^
Claimant suffered a compensable injury to his back

while employed by the Edward Hines Lumber Company, a self in
surer • The’ claim was closed by a Determination Order dated
July'-'IO/ '1970-which--awarded claimant 32° for 10% unscheduled
loW-b'ack''’disabilityv' This award was affirmed at hearing. Board
ands'cifcuit court levels. The judgment order of the circuit
court was dated September 24, 1971.

L. v Qu Januaiy 10, 1972 Dr. Golden reported claimant
might -have a mild nerve root compression plus back strain. The
emplo^er^-' on February 25, 1972,' denied the claim for aggrava
tioni6n November 29, 1972 a hearing officer remanded the ag
gravation '''ciaim for payment from January 10, 1'’972 . Claimant's
condition-becam’e medically stationary and a second Determination
Order awarded an additional 5% unscheduled low back disability.
Claimant again appealed and another hearing officer, on July 9,
1975,'awarded■claimant' an additional 15%, giving claimant, at
that time, a total of 30% unscheduled low back disability.

On June 10, 1976, Dr. Golden performed a laminectomy
L5.-S1,, right; he stated that claimant had had continuing pain
since -the 1969 injury. The employer, on July 1, 1976, denied

-6-
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further benefits, st~ ~·ing ,- in -part, that claimap t' s aggravation 
rights have expired. .·· 4

• • 
0 =::_;·.> 

\ ' ; .. :. 

Pursuant to an Own ~lotion Order ·dated Aug~st 2s};· :i9:76 
the claim was referred to the Hearings Di'~ision, tq" deter!(li,ne·- ;;.-::. 
the merits of claimant's request foi own mo~i6~.r~li~~ pursuant 
to ORS 656.278. on January 20, 1977 the.Referee recommended the 
claim be reopened for medical:'•·se'rvices arid. c::ompe'risation; he also 
entered an order directing the emp,_loyer to ~a:f: claimant I s medical 
services. .. ~ . . . . .,. , .. 

;' ' :· :·, ·. -: ,: :··. . . ". ~ ·_} 

, An Own Motion Order dated February-24, 1977 remanded 
the claim to the eraployer for payment: ,of CO!flpens~tion, as. pro
vided by law, commencing June 2, ·19.76 and· upt,il _closed :P.u;rsuant 
to ORS 656.278. . . ·, :.·:·. :.-,·· .'_·;1· 

The employer refused to pay.the compensation ordered 
and on March 21, 1977 requested a hearing, contending that it 
was not obligated to commence payment of compensa_t:-,ion for tern-· 
porary total disability after expi'ration of the f i ve-ye~r· _a,g,g-ra-
Ya ti Gn ~eriod, Qn U'1.y lJ I l~ 77 ~- IH,~1t 1.iil~-t;1;9i 9.;~~l; Wq~ ~ni;.~i;-¢.d RY 
a Refer.ee directing the employer to pay a penalty for delay in 
payment of compensation for temporary total disability from June 
6, ·1976 through March 14, 1977 and to continue to;pay claimant 
benefits hereafter as provided by law promptly. · 

-,~ .. )~ .. :. ']. 

1 The employer also requested Boar:d, review of try.~;, Ref~ 
eree's order of January 20, 1977. The Boarc;I.affirmed the-B.e~:-: 
eree's order and also assessed a penalty aga~nst the emp~oyer 
amounting to 25% of the cost of the medical services due and 
owing claimant. 

On May 24, 1977 claimant had a lumbar_ ~aminectomy:i and 
fusion performed; on April 3, 1978 Dr. Rockey re9omrnei:ided_·c1airn 
closure, stating claimant's back function ippeared, relative1y~J 
good and he was unable to substantiate claimant's complaints ':by 
any physica~ findings_. · ,:'._•': 

On April 7, 1978 the employer,requested a determination 
of claimant's present condition and the E~aluation Di½iS~On:-Of~. 
the Workers' Compensation Department recommended that claimant 
be granted additional compensation for temporary tot?l,_l .dis.abil...; 
ity from June 6, 1976, per the· stipulated order of ),1ay _13_, i:197.7, 
through April 3, 19 78 and additional compensation equal c.to ·_'10,%·:.• 
unscheduled low back disability. · ·· · ." ,, :· . 

. u: . :':. .:-: .. : ~· 
The Board concurs with these recoln![l_endations •.' . .. ' : · ! 

ORDER 

Claimant is awarded compensation for temporary total 
disability from June 6, 1976 through April 3, 1978 and 32° fiir· 
10% unscheduled low back disability. 
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further benefits, stating,- in-part, that claimant’s aggravation
rights have expired.

Pursuant to an Own  otion Order dated August ;25-, il9;76
the claim was referred to the Hearings Division, to determine-• ;y:,
the merits of claimant's request for own motion relief pursuant
to ORS 656.278. On January 20, 1977 the Referee recommended the
claim be reopened for medicai’'se'rvices and cbmpehsation; he also
entered an order directing the employer to pay claimant's medical
services. ’ ' ' "

' An Own  otion Order dated February 24, 1977 remanded
the claim to the employer for payrpent; lOf compensation, as. pro
vided by law, commencing June 2, 1976 and until closed -pursuant
to ORS 656.278. . ■ ■■ .>;■ ; 'y- .-.■31-;

The employer refused to pay_the compensation ordered
and on  arch 21, 1977 requested a hearing, contending that it
was not obligated to commence payment of compensation for tem
porary total disability after expiration of the five-yea-r-aggra-
Yation On £lay iO) 1277 a-stipulaW'il wa? bya Referee directing the employer to pay a penalty for delay in
payment of compensation for temporary total disability from June
6,'1976 through  arch 14, 1977 and to continue to.pay claimant
benefits hereafter as provided by law promptly.

1 The employer also requested Board review of the-;Ref7
eree's order of January 20, 1977. The Board-affirmed the-Refr;
eree’s order and also assessed a penalty against the employer •
amounting to 25% of the cost of the medical services due and
owing claimant.

On  ay 24 , 1977 claimant had a lumbar_iaminectomy; and
fusion performed; on April 3, 1978 Dr. Rockey recommended claimclosure, stating claimant's back function appeared^ reiativelyo.i
good and he was unable to substantiate claimant's complaints'yby
any physical findings. • . . .

On April 7, 1978 the employer--requested a determination
of claimant's present condition and the Evaluation Division,;of-.^
the Workers ’ Compensation Department recommended that claimant:-
be granted additional compensation for temporary total .disabil
ity from June 6, 1976, per the stipulated order of  ay 13, .;.197,7,
through April 3, 1978 and additional compensation equal .-to '10i%;.-
unscheduled low back disability. . ...

The Board concurs with these recommendations..^,
ORDER

Claimant is awarded compensation for temporary total
disability from June 6, 1976 through April 3, 1978 and 32® for'
10% unscheduled low back disability.

-7-

I 

, 
. 

■ 

. 



        
         

        
          

           
   

       
    

   
    

   

          
         
           

            
         
      

           
            
           

           
         

   

        
           

          
             

          

        
             
        

         

These] aw~t-ds .are in'· addition to all previous awards 
received by claimant for his injury of .December 5, 1969. 

Cl~iffiJil~ 1g ~~~~¥hey ls he~eby granted as a reasonable 
attorney's fee a sum equal to-25% of the increased compensation 
granted by this order, payable out of said compensation·as paid, 
not to exceed $2,300. 

' 
< : . ! , - SAIF CLAfM NO. DC. 140764 

4 ~! -_._ . •. . • ' . .I. !' _:. ·, .... 

KENNETH S . LAWS ON, CLAIMANT 
Tbrri'. H'ariloh,. Claimant Is Atty. -
SAI F/ tega'1 ·services, Defense Atty. 
Own Motion Order 

'. ' ,,.. 

t tE .... 

JULY 10, 1978 

On May 26, ·1978 claimant, by and through his attorney, 
requested that the Board exercise its own motion· jurisdiction 
pursuant· to .. ORS 656~278 and reopen his claim for an industrial 
injur1 sufferea·on July 25, 1968 while in the employ of W.R. 
Stanyer L'ogging Company whose carrier was the State Accident 
I.nsurarice Fuhd. Claimant's aggravation rights have expired. 

·- ,· ,, ' 

On June 12, 1978 the Fund was requested to advise the 
Board of its position; the Board noted that the Fund had already Q 
been ·furnished copies of the request for own motion relief and • 
medical reports iri support thereof. On June 21, 1978 the Fund 

·advised the Board'it wou.l=d not oppose reopening of claimant's 
claim~ 
- ',.I ' 

r 
' ORDER 

Claimant's claim for an industrial injury suffered on 
July 25, 1968 is here.by remanded to the State Accident Insurance 

~::FuridCto 0 be accepted and for the payment of compensation, as ,pro
--_·.,v:i'ded by law, -comrriencing on March· 16, 1978 and until the claim 

::.r's" closed· pursuant to ·the provisions of ORS 656. 2 7 8·, less time 
worked. --

Claimant1 s attorney is hereby granted as a reasonable 
. attorney's fee for his services a sum equal to 25% of the tempor-
ary t9t~l Qisa.bility comp@nsation gr~nt~d by this orcter, payable 
out of said compensation as paid, not to exceed $500. 

-8-

These’awards .are in' addition to all previous awards
received by claimant for his injury of December 5, 1969.

Claimant's attsi^ney is hereby granted as a reasonable
attorney's fee a sum equal to-25% of the increased compensation
granted by this order, payable out of said compensation as paid,
not. to exceed $2,300.

, SAIF CLAI -NO. DC- 140764 JULY 10, 1978
KENNETH. S,. LAWSON') CLAI ANT
Toni; Hanlon, Claimant's Atty.
SAIFV Legal Services, Defense Atty.
Own  otion Order .

On  ay 26, 1978 claimant, by and through his attorney,
requested that the Board exercise its own motion jurisdiction
pursuant to OBS 656.278 and reopen his claim for an industrial
injury suffered on July 25, 1968 while in the employ of W.R.
Stanyer Logging Company whose carrier was the State Accident
Insurance Fund. Claimant's aggravation rights have expired.

On June 12, 1978 the Fund was requested to advise the
Board of its position; the Board noted that the Fund had already
been furnished copies of the request for own motion relief and
medical reports in support thereof. On June 21, 1978 the Fund
advised the Board'it would not oppose reopening of claimant's
claim.

' ' '' ORDER

Claimant's claim for an industrial injury suffered on
July 25, 1968 is hereby remanded to the State Accident Insurance
'Furid''tO'be accepted and for the payment of compensation, as pro-
-vi'ded by law, comiri'encing on  arch 16 , 1978 and until the claim
-is'-closed pursuant to the provisions of ORS 656.278> less time
worked.

Claimant's attorney is hereby granted as a reasonable
attorney's fee for his services a sum equal to 25% of the temper-

tQtai disability compensation granted by thIS order, payable
out of said compensation as paid, not to exceed $500.

m
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SAIF CLAIM NO. AC 1626,32 .. . . ~ . ' . . 

DWAYNE- LISONBEE, CLAIMANT 
Emmons, Kyl@, Kropp & Kryger, 

Claimant's Attys. · 

' ., 

SAIF, Legal Services, Defense Atty~. 
Own Motion Order 

JULY· 10., .. 19-,78 
- ..... J...:.. • . .', • . • ! . 

_: 1-·, .... r 

' , 
On June 15, 1978 the Board received 'from cla;i.mant, .·.· 

by and through his attorney, a request·fhli~ his claim be re- · 
op@n@d pur:su.ant to the proviBiorY� of o~;_: 6~~-. ,7e, L <;laiman t 
sus~ained ~ compensable industrial inju_:1::-y on·De_~~,rnb~r ? ,_ !.J/?.~c~-, 
He is presently under the care of Dr. Knox ,-J a neu1:-olog1::;t",~~•fo~.: 
industrially related conditions as .w~l1 · as multipl:e llclercfsiif~' 

.. .:_ .e ,:;-_ ~ E- • ,- ..... -~.: ~-.. ~-- :_>-:. 1 , ·--~ .;-\ .. ··. 

Claimant a1'leges that his back condi tiori'\va·sq.,di--'.·•'',C 
sened substantially.and that Dr. Knox- has recqmmended that he 
be enrolled at the Northwest Pain Center_ in -·Porttland. . ~. . 

01" I •: : • • ~ •~ • 

The State Accident Insurance Fund ·w_,is Jurnished: 'a_· . ; 
copy of c1a:Lmant I s request, and 'asked to. 'advise th~ ij~a~d within 
20 days of its position. On June ~l, 1978-;th~ Fun,d·,responded; 
stating that claimant has ·a persistent pain_;_probl~:m! and_ .. i-:t ·felt 
that claimant was entitled to necessary medical treatment at 
the Pain Center under ORS 656.245; however, it opposed reopen-
ing the claim. ___ ,, , ._.. , .. : · ,. ·:: 

, 
• •. J. ••• 

·The Board finds that it i:s th_~ policy __ of .. the ~Elnter: 
to treat in-patnents only. The Board finds that c~aimantls:con
dition justified his enrollment at the Center and,· therefqr.~;_·r.;:, 
concludes that claimant should be enrolled at the·earliest pos~ 
sible time and that claimant ·should receive compensation for 
temporary total disability during the time he is an in-patient 
at the Northwest Pain Center. -•i ... • .,. 

r_ -~· ·~·.-~ .!.. ••• • °' ': ~~ '-: .. L: .. ~·Ti 
, Claimant I s attorney shouid be-_: ~w_a~ded c:!tS a ::n~~so:nap~e 

attorney's fee for his servic"es a sum equal _to 25,% of ;1::.he, t~i:np_or
ary total disability -compensation granted, by this••Orde:t:,,; ,p~yal:>),.e 
out of said compensation as paid, not to exceed $500. ,;':.c>x:.·,.,:.•i 

IT IS SO ORDERED. 

CLAIM NO. I-010730 

JAMES M. STANDARD, CLAIMANT 
Cater & Johnson, Claimant's Attys. 
Own Motion Determination 

·, 

JULY .10; i'.1978 
: .:. ; .r ~~ • ' 

l.,. 

-,· - -_,; 

Claimant suffered a compensable injury to his left 
knee on March ·17, 1970. On June 12, 1970 a medial meniscectomy 
was performed and in October Dr. Smith reported the condition to 
be medically stationary with some loss of motion and evidence of 
arthritis change in the knee joint. The claim was closed initial-

-9-
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SAIF CLAI NO. AC 1626,32 JULY 10,,. J9-:78

r r
DWAYNE' LISONBEE, CLAI ANT
EnmionE, Kyle, Kropp & Kryger,

Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Own  otion Order

On June 15, 1978 the Board received from claimant, '
by and through his attorney, a request'that his claim be re-opened pursuant to the provisions of OR5'-65^i27§i"- Claimant
sustained a compensable industrial injury on-December 6 , 196,8..
He is presently under the care of Dr, Knox a neurologist'',:"‘'fdr'
industrially related conditions as-well-as multiple s''^cle|r‘t/sis'^F';

Claimant alleges that his back condition'was^' wor-''
sened substantially.and that Dr. Knox-has recommended that he
be enrolled at the Northwest Pain Center.in-Portland.

O

The State Accident Insurance Fund-was .furnished, a,
copy of claimant's request-and askecl to advidd tK^ BSaVd Withill
20 days of its position. On June 21, 1978 the Fund .responded,
stating that claimant has a persistent painiproblem, and...it -felt
that claimant was entitled to necessary medical treatment at
the Pain Center under ORS 656.245; however, it opposed reopen
ing the claim. • , ;

■The Board finds that it is the policy ofthe Center;
to treat in-patnents only. The Board finds that claimant*.s.\con*
dition justified his enrollment at the Center and, thereforey,.
concludes that claimant should be enrolled at the earliest pos
sible time and that claimant should receive compensation for
temporary total disability during the time he is an in-patient
at the Northwest Pain Center. - ..

■Claimant's attorney should be,awarded as a^reasonable
attorney's fee for his services a sum equal to 25% of . the; tempor
ary total disability -compensation granted by this-^order,,.. .pay.ab.le
out of said compensation as paid, not to exceed $500. -jow

O

IT IS SO ORDERED.

CLAI NO. 1-010730 JULY 10,-. 19 7 8
JA ES  . STANDARD, CLAI ANT
Cater & Johnson, Claimant's Attys.
Own  otion Determination

Claimant suffered a compensable injury to his left
knee on  arch '17, 1970. On June 12, 1970 a medial meniscectomy
was performed and in October Dr, Smith reported the condition to
be medically stationary with some loss of motion and evidence,of
arthritis change in the knee joint. The claim was closed initial-

-9-



              
 

            
          

          
         
            
          
        

        
          

            
    

         
           
          

        
            

         
          
            

           
        

        
          

            
             

           
        

        

         
         

      
        
          
   

     

       
           

       
         

          
 

23, 1970 with an:.award of 23° for partial loss of 0 
!';_·',: 

?n April_ 8, 1971 a repeat m,~~~Ql menisc@ctomy with 
IQCOfi~t~Uction al the knee joint by ligament repair and pes 
anserinus transfer was performed by Dr. Johnson. On August 18, 
1971 Dr. Johnson reported claimant was again stationary with 
full range;of motion ~nd gooa stability in the knee. The claim 
was again closed by a second Determination Order dated September 
21, 1971 whereby c~aimant was awarded an additional a0 • 

. . --~ .· . 

Clairnant,continued to have difficulty and the claim 
was reopened in 1972 for physical therapy treatments. It was 
closed for the third time on October 30, 1972 with no additional 
award for p~~man~nt partial disJbility. 

. On.July. 8, 1977 Dr. German reported that claimant had 
~·S~llulitis condition in the left knee which he attributed to 
,two stapl_es' which,~had been placed in the medial femoral condyle 
·during. the re constructive surgery of April 19 71. Initially, time 
loss: W~S authori'zed from June 22, 19 77 to July 18, 19 77, however, 
oi Aiigust'2s, .1977, the carrier ~~nie~ Glaimant's r@quQg~ to f~
'operi the cia:i.~ on the groun,d that claimant's aggravation rights 
had expired. Claimant requested a hearing on the denial and also 
requested the Board to afford him own motion relief pursuant to 
QRS 656.278. Thereafter, the carrier voluntarily reopened the Q 
claim.on October 20, 1977 and the requests were dismissed. . . . 

On January 3, 1978 Dr. German removed the staples from 
.. ,.the knee joint and .claimant was authorized to return to work on 

-~January 30, 1978. On April 29, 1,978 Dr. German stated that as of 
the d~t~ ot hiB report hQ congid~~~cl claiman-1: 1 s condition to be 

·-,me.dicaliy stationary and claimant had no permanent disability 
beyond that for which he had been previously awarded. 

,, . . Claim closure was requested for the determination of 
c'lairriant's present disability and the Evaluation Division of the 

. , .... W.or}(er:S' · COI!lpens ation, Department recommended that claimant be 
aw,irde d compensation only for temporary total disability from 
Jµne. 22, 1977 · through July 18, 1977 and from January 3, 1978 

1throu'gh January 29, 1978. 

,,· The Board concurs in this recorrariendation. 

ORDER 

Claimant is awarded compensation for temporary total 
d.isabi;lity from June 22, 1977 through July 18, 1977 and from 
Janua':r:y .3, 197.8 through January 29~ 1978. 

These awards are in addition to all previous awards 
received by claimant for his industrial injury suffered on March 
17, 1970. 

-10 
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ly, on Novert^er 23, 1970 with an; award of 23° for partial loss of
the left“leg.

' ■ ' ' On April 8, 1971 a repeat m§(Sial [IieniSCeCtOmy With
rQGOflStVUdtion of the knee joint by ligament repair and pes
anserinus transfer was performed by Dr. Johnson. On August 18,
1971 Dr. Johnson reported claimant was again stationary with
full ranges of motion and good stability in the knee. The claim
was again closed by a second Determination Order dated September
21, 1971 whereby claimant was awarded an additional 8°.

Claimant .continued to have difficulty and the claim
was reopened in 1972 for physical therapy treatments. It was
closed for the third time on October 30, 1972 with no additional
award for pejmansnt partial dlgability.

; On July-8, 1977 Dr. German reported that claimant had
a "cellulitis condition in the left knee which he attributed to
-two staples which-.had been placed in the medial femoral condyle
during.the reconstructive surgery of April 1971. Initially, time
loss was authorized from June 22, 1977 to July 18, 1977, however,
on .August.’25 , .19 77, the carrier Cldiinant'S IQqUQSt tC>
‘operi tVie claim on the ground that claimant’s aggravation rights
had expired. . Claimant requested a hearing on the denial and also
requested the Board to afford him own motion relief pursuant to
ORS 656.278. Thereafter, the carrier voluntarily reopened the
claim,on October 20, 1977 and the requests were dismissed.

On January 3, 1978 Dr. German removed the staples from
the knee joint and ..claimant was authorized to return to work on
'January 30, 1978. On April 29, 1978 Dr. German stated that as of
the day? q£ hl5 report ho oonsidsifsd claimant's condition to be
.medically stationary and claimant had no permanent disability
beyond that for which he had been previously awarded,

V,- ... Claim closure was requested for the determination of
claimant's present disability and the Evaluation Division of the
-Workers''Compensation^ Department recommended that claimant be
awarded compensation only for temporary total disability from
June,22, 1977.through July 18, 1977 and from January 3, 1978
‘through January 29, 1978.

The Board concurs in this recommendation.

ORDER
Claimant is awarded compensation for temporary total

disability from June 22, 1977 through July 18, 1977 and from
January -3, 1978 through January 29 , 1978.

These awards are in addition to all previous awards
received by claimant for his industrial injury suffered on  arch
17, 1970.

O

o

a
-10-
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Claimant's attorne"y"iis awa·r'ded 1~ a reas'6i\k'.f{ii._:_cilt~~r.
ney' s fee for his services a sum equal to 25% of the·./ 'comi;:/etns·ation 

Id ' L' awarded claimant by this order, payab.le out of s.'?-1. .. cornpensa-c.1.on 
• ~ -. •• ~ f . 

as paid, not to exceed $500. ; ··' _, · -_. __ r·;~;;,_--:: •-r·: •,· .:.-. ·:,::.~ . 
. q~ ;:;.· ·: ~-.. t.: .. : . ··- .. ' 

•.; :.: ) -:- . •• .• ~.. • . j J :;. r· ::, ~ :~- . £..J ft~· -~· 

~ ··• .... 
SAIF CLAIM NO. BC 41984~ ... 

RUBY WEBSTE·R, CLAIMANT 
Emmons, Kyle, Kropp & Kryger, 

Claimant's Attys. 

-:•,:; . 

( ,· 
'-'• 

SAIF, Legal Services, Defense Atty. 
ow~ Motion Ordgr 

·:-:. i. ,:.i ...;:'! ... ,': ~ .... :. ~,-:-.~ - ·i,': 
..) J:ULY.:. 10,: 19-78 .:~_;;:-:,: 

, : . _ . · { ' .t - ·. ts, -., 
t ; :· :. r 

.:.~ ; :. 5 l :): r • •. 

/. 

.J: . -~ 
..., 'i 
... -~ r..- ;·: c;--. :c,s · ;. :--. !·:. -:-; 

·:, I ;i 
,• 1. 
;,,):. 

..... -1. ::.:~~ !°)•:: - .) ~ ."': 

' .• :. _·)':'; f·, . :, '/c'.i 

On June 23, 1978 the claimant, by and.through her 
attorney, requested the Board to exercise its ·_own motion __ j\J,r~s-:
diction pursuant to ORS 656.278 and redpen'.her··cla_im·fo~ ~1f?•~: -~ 
industrial injury sustained on January ·12--s ,_ :19!73_· wh~~e' _ _-eI!lp],.i;)y~d .. ' __ by 
Century Centers whose carrier was the· s·t'a-ee Acci:de_~·t 1_n~ui_an¢¢. ·; 
Fund. Claimant I s claim was accepted and:: ftni ti 9).:·iy · ·clor:3eid J?f · ~ ·: 
Determination Order dated April 5; 19 7 3'� ' 1··c1airhant 1:s ·aggra'vation 

... .. • . •"' • • • 1 ' ~ ~' • 
rights have_ expired although her claim had bee_n_'·)::_eop'en°E?_d, · al)-d.~ / ~-
closed subsequent to the date of the initial closure. :·. ·. _-:. · ·'. ·. :· .: 

·-;!. -:_: -~, - .. .... . . - . ~ 
I ,-~ ••; • I :i ••. r,_, •>•i ~ .. 

Claimant alleges that since the last award or ·arrange-. .. . . ,, .. .; ~ ' 
ment of compensation which. was a settlement stipulation ,.'-aa.-tea-~· 
February 9 ,- 19 77, her back claim has deteriorateq._ and worsened to 
the point that she required medic.al care· an~1 't_reatment f_~om,. pr_. __ 
Lowrey who .had instructed her to remain in --bed:~· • Claimafilt:J:'u~;~t(er 
alleges that as a I result of this inst:i;uction· she has sus;::~J .. neJ\:·: 
time loss and incurred medical benefits· and is· entitled ·to: p~~- 1_;~. 

paid compensation for time loss and. to be·: reimb.ursed f~ri. -t_tlf;!,°~'.fu~-9-
ical benefits. . ·· :; :r. · · .: ... , .. ••.-.J·:--'1..' 

~ . 1 ,,,. • t 

Dr. Lowrey told claimant to remain·; off··work (r9m .. fiab,.--;-
ruary 28, 1978 until March 15, 1978. On·1~he:Jlat~e·r 4.~'f.ef,l}e_'.t~l.:t. 
that claimant was improving and he refer.r'ed'·'lier to Dr'.' · Fi tche"tt 

I " L 0 +,, .,_. ••• ""i • ,".· -:,;r:,. 
who had previously taken care ·of her. Dr~-: Fi:~ch~:t:,t· f~l t cL:1;i:'nl~;-. 
ant Is condition was stable and further home re.~n;. -~~s not ~~X.!-~~-g . 

.. -~. . .-::l.~ -- .. :~~- ... ~-·.I,. ...... 

The Board concludes that claimant is entitled to re
ceive compensation for temporary total di'sabili ty fr.om February 
28, 1978 through March 15, 1978 and to have the cost of the 
medical care and treatment which she received from Dr. Lowrey 
paid by the State Accident Insurance Fund. . •. , . ·. 

I. ·;a, ..... : .. • ,. 

. -. .... . - .. _ r - i : :-. :.:. ·:-- r ... 
Claimant's attorney should be granted as_· -~a r~as·ona:b'l~e 

attorney Is fee a sum equal to 25% of the incr·ea'aed: compern¥at1oh ;_ 
granted by this order, payable out of said compens~:ion as paid, 
not to exceed $500. 

IT IS SO ORDERED. 

-11-

9
, . 1 r II-'.r- ^'T'’'"J *-Claimant's attorn y'^is award d as a r asOnabl ...'attor

n y's f  for his s rvic s a sum  qual to 25% of th '^ comp' 'hs''ation
ard d claimant by this ord r, payabl out of said.comp nsationaw

as paid, not to  xc  d $500.

SAIF CLAIM NO. BC 419 8.4'7
4* --..4

r. *.\i
RUBY WEBSTER, CLAIMANT
Emmons, Kyl , Kropp & Kryg r,

Claimant's Attys . Ur
SAIF, L gal S rvic s, D f ns Atty.
Own  otion Order

r.o;..

J=ULYv. 10 , ■ 19 78

r. • ■ .. •••■' -Vh ■ ;i I
f

On Jun 23, 1978 th claimant, by and through h r
attorn y, r qu st d th Board to  x rcis its own motion jgris-:
diction pursuant to ORS 656.278 and r dp n' h r'claiim-for an’’'^
industrial injury sustain d on January'•2'5 , •19'73'whil^'  mpiby^d,'by
C ntury C nt rs whos carri r was th 'S't'at Acdi'd n't Insuranc 
Fund. Claimant's claim was acc pt d and-'initial-iy clds ’d .’by a
D t rmination Ord r dat d April 5 , 1973'. '■'Claimant';s -aggravation
rights hav  xpir d although h r claim had b  n^-.r op' n' d ‘ and rj
clos d subs qu nt to th dat of th initial closur . " '.'.11

Claimant all g s that sinc th last'award or -;arrang 
m nt of comp nsation which-was a s ttl m nt stipulationdat d’''
F bruary 9/ 1977, h r back claim has d t riorat d and wors n d to
th point that sh r quir d m dical car ' and*-tr atm nt from. Dr.,
Lov/r y who ha'd instruct d h r to r main in--b d'.' . Claimant'lfur'th' r
all g s that as a'^r sult of this instruction-sh has sustaih d'' 
tim loss and incurr d m dical b n fits- and is' ntitl d ^o'; b '^l’'.
paid comp nsation for tim loss and. to b "'r imburs d for th l’.m d”
ical b n fits. " ••

#

Dr. Lowr y told claimant to r main- off'-wbrk from..F b
ruary 28, 1978 until March 15 , 1978. On 'th '''latt r da;t ", h /'i rt
that claimant was improving and h r f rf' d'''h r to Dr' Fitchd'tt
who had pr viously tak n car ‘of h r. Drl- Fitch tt' f lt ci'ai'rm^r
ant's condition was stabl and furth r hom r st-was hot advis d,

Th Board conclud s that claimant is  ntitl d to r 
c iv comp nsation for t mporary total disability from F bruary
28, 1978 through March 15, 1978 and to hav th cost of th 
m dical car and tr atm nt which sh r c iv d from Dr. Lowr y
paid by th Stat Accid nt Insuranc Fund.

Claimant's attorn y should b grant d as* id r asonabl 
attorn y’s f  a sum  qual to 25% of th incr as d comp ns®16n
grant d by this ord r, payabl out of said comp nsation as paid,
not to  xc  d $500.

' ' ’ ' *!
IT IS SO ORDERED. ' '

-11-
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CASE Nb. 77..:4779 

LENO.RA' R •. -- ADAMS\ CLAIMANT _ 
H'a'rold w~-- Ada~s, Claimant's Atty. 
SAI-F·/ Leg·a1•; Services-, Defense Atty. 
Request· for:Rev~ew·by the SAIF · 

• • J ., ' '' :· "i ~ :. 

JULY ,13, 1978 

r Reviewed by Board Members Wilson and Phillips . 
. ;. :., 

._ . :•.The State Accident Insurance Fund seeks Board review 
of the Referee's order which found claimant to be permanently 
and totally disabled. 

"1 :·. The Boa.[d, aftgr dg novo r~vi~w I aff~~s and adopts 
the. _Opinion and Orde·r of the Referee, a copy of which is at
tached; hereto and, .. by - this reference, is made a part hereof. 

ORDER 

affirmed. 
The order of the Referee, dated February 3, 1'978, is 

Claima~t•s attorney is hereby granted a reasonable 
attorney's fee for his services in connection wit.h this Board 
review in the amount 9£ ?150, payable by the Fund. 

WCB CASE NO. 77-268 

ALTA.M. AMON, CLAIMANT 
Milo- Pope, Claimant I s Atty. 
SAIF, .Legal Services, Defense Atty. 
Request.:.for Review by Claimant 

JULY 13, 1978 

:: _ _;~ /~-,;,-:~~:-·:-·~:.Revi~wed by Board Members Wilson and Moore. 

_;,· , The. claimant seeks review by the Board· of the Referee's 
qrder which approved the denial of claimant's claim on December 
~.8; 1976·.l;>y-the State Accident Insurance Fund •. 
,, ,, . '_: ~· 

Claimant is_ approximately 51 years old. She started 
to work for the employer on September 2, 19 76 as a cook but later 
was_ offered, and accepted, a position as a nurse I s aide. Initially, 

0she•worked the 7:00 a.m. to 3:00 p.m. shift and later requested 
transfer to the 11:00 p.m. to 7:00 a.m. shift; she also asked for 
weekends off because of religious -reasons. 

;'. :-. : The Referee found that the hospital type beds are 
1higher than a normal bed and that there were approximately 40 
.. patients to a wing. At least two nurse's aides were assigned to 
each wing; often an aide would work alone but on the rare occasions 
wh_ich required heavy lifting the two aides would assist each 
other. "-

-12-

; ; /WCB CASE NO. 11 M19 JULY 13, 1978
LENO’RA' R.' ADA S ; CLAI ANT ■.
Harold W.'-Adams, Claimant's Atty.
SAIF/ Legal'- Services, Defense Atty.
Request for -Review' by the SAIF

r Reviewed by Board  embers Wilson and Phillips.
. >=.The State Accident Insurance Fund seeks Board review

of the Referee's order which found claimant to be permanently
and totally disabled.

I. . The BOdild, 3.ft0r dQ novo 3?$vidw, affirms and adoptsthe .Opinion and Order of the Referee, a copy of which is at
tached; hereto and, -by.this reference, is made a part hereof.

ORDER
The order of the Referee, dated February 3, 1978, is

affirmed. , •
Claimant's attorney is hereby granted a reasonable

attorney's fee for his services in connection with this Board
reviev/ in the amount pf ^159» payable by the Fund.

#
WCB CASE NO. 77-268

ALTA. . A ON, CLAI ANT ilo Pope, Claimant's Atty.
SAIF, .Legal Services, Defense Atty.
Request..for Review by Claimant

JULY 13, 1978

j . , .Reviewed by Board  embers Wilson and  oore.
jp . The. claimant seeks review by the Board of the Referee's

order which approved the denial of claimant's claim on December
2,8; 1976-.by the State Accident Insurance Fund.

Claimant is. approximately 51 years old. She started
to work for the employer on September 2, 1976 as a cook but later
was. offered, and accepted, a position as a nurse's aide. Initially,
hshe'worked the 7:00 a.m. to 3:00 p.m. shift and later requested
transfer to the 11:00 p.m. to 7:00 a.m. shift; she also asked for
weekends off because of religious reasons.

. The Referee found that the hospital type beds are
ihigher than a normal bed and that there were approximately 40
•patients to a wing. At least two nurse's aides were assigned to
each wing; often an aide would work alone but on the rare occasions
which required heavy lifting the two aides would assist each
other.

-12-
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Referee,. found no evide~9e t,,~at claimant did any 
heavy lifting on Thursday, November 4, 1976. About 2:00 a.m. 
claimant said she felt a backache put she ·s:~i9, r;9J0:;i:,p.g_ ·.at.,·~,.:tJl~ ._.
.coffee break. Later claimant testified she-.' told :arro,the-r ·nu-rse., 

that hgr back ached but �he w~~- ~napie to ident.i~.i . .-~hi.~h·_~ur~e:. 
At the end of her shift claimant went ho_me' ·an4_ we_~J: to~ bed_:;_i3,t;-.: 
approximat~ly 8:00 a.m., Friday, November 5. Clai~ant did noth
ing at home on that day and went. to bed eji.rly that inight. The 
following qay, her lower back hurt more and claimant was un
able to get out of bed and required help·'from her husband.· On 
Sunday she had to. be· carried. · ·· · ·· · · ··' .. :,_·: ,,,·L · ·:· ·: .. 

.. :" ... ~. . .~ . 
- • 'j.~ u• • " 

. . · . 

Claimant made an appointment to see Dr. Trapani on 
Monday. The claim fonn and the initial ·phy..sician's report in
dicate the injury occurred on November 6, ·1-916. Claimant;· con.~.
tends that she was not thinking straight because of .the ~ain 
and gave Dr. Trapani the incorrect date •. or. Trapani saw claim
ant on November 8, 1976 and diagnosed a spinal subluxation, L4 
and LS,-with disc wedging and also rotation of LS. He gave her 
chiropractic treatment and felt that further, treatment would be 
required. · He stated that the injury at .that time would .. p.revent 
claimant's.return to employment. 

<;;Laimant testified she had no way of filling out an 

accident report but that she did telephone her·employer as soon 
as she discovered from Dr. Trapani that the pain would be more 
than just temporary and that she would not be able to return to 
work. 

The Referee concluded that claimant's failure to re
port or·mehtion the low back pain when it first.came on during 
the shift Thursday night cast doubt on claimant's contention 
that the low back pain arose as she contended. · He gave little · 
weight to claimant's statement that she mentioned .:her .low·· back::'. 
pain later during the shift to another nurse's aide inasmuch as 
claimant failed to identify that person.· .T.he only" corroboration 
offered by claimant was the testimony of her husband and he could 
remember no discussion on Friday morning~- ;"i • Claimant· was still 
in bedclothes on Friday evening when her husband returned ·£±:om:·, 
work but he stated that many times claimant became ti':ted·during 
the day and he was used to getting his own meals.· Claimant did 
not tell him that she had been hurt on the job. 

The Referee found that the evidence indicated that'. -1 

claimant had given the employer timely notice but s·he had failed 
to prove her case. .,.~,: .. · :r 

The Board, after d.e nova review, finds many inconsis-
tencies between claimant's testimony and the other 'w_i tnesses' . 
testimony and this _could very well raise the issue,.of. credibii.i!ty. 
However, based upon the totality_ of the evidence, the .,Boara.:.-con
cludes that claimant clearly failed to meet her burden of-proof 
that the injury occurred within the course and scope of her em
ployment. Therefore, the claim was properly denied. ·· · 

-13-
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Th R f r  ., found no  vid nc that claimant did any
h avy lifting on Thursday, Nov mb r 4, 1976. About 2:00 a.m,
claimant said sh f lt a backach but sh s-.aid nothing,'.at;^t.tl^ ;
coff  br ak. Lat r claimant t stifi d sh . told.anoth r nuxs ^
that hQr back ach d but sh was unabi to id ntify, which, nurs .
At th  nd of h r shift claimant w nt hom 'and.w nit to: b d-nt- ;
approximat ly 8:00 a.m., Friday, Nov mb r 5, Claimant did noth
ing at hom on that day and w nt-* to b d  arly that night. Th 
following day, h r low r back hurt mor and claimant was un
abl to g t out of b d and r quir d h lp-'from h r husband. ' On
Sunday sh had to, b carri d. ■

Claimant mad an appointm nt to s  Dr. Trapani on
Monday. Th claim form and th initial -physician's r port in
dicat th injury occurr d on Nov mb r 6 , 1-976. Claimant;-con?-
t nds that sh was not thinking straight b caus of -th pain
and gav Dr. Trapani th incorr ct dat . -Dr. Trapani saw claim
ant on Nov mb r 8, 1976 and diagnos d a spinal subluxation, L4 
and L5, with disc w dging and also rotation of L5. H gav h r
chiropractic tr atm nt and f lt that furth r.:, tr atm nt would b 
r quir d. H stat d that th injury at that tim would •pr v nt
claimant's.r turn to  mploym nt.

(^Ilaimant t stifi d sh had no way of filling out an
accid nt r port but that sh did t l phon h r  mploy r as soon
as sh discov r d from Dr. Trapani that th pain would b mor 
than just t mporary and that sh would not b abl to r turn to
work.

Th R f r  conclud d that claimant's failur to r 
port or'm ntion th low back pain wh n it first-cam on during
th shift Thursday night cast doubt on claimant's cont ntion '•
that th low back pain aros as sh cont nd d. H gav littl 
w ight to claimant's stat m nt that sh m ntion d ..h r low" back■
pain lat r during th shift to anoth r nurs 's aid inasmuch as
claimant fail d to id ntify that p rson. .Th onlycorroboration
off r d by claimant was th t stimony of h r husband and h could
r m mb r no discussion on Friday morning.'Claimant was still
in b dcloth s on Friday  v ning wh n h r husband r turn d f-rbm'‘>
work but h stat d that many tim s claimant b cam ti't d- during
th day and h was us d to g tting his own m als. ' Claimant did
not t ll him that sh had b  n hurt on th job.

Th R f r  found that th  vid nc indicat d that --'
claimant had giv n th  mploy r tim ly notic biit sh had fail d
to prov h r cas . •'

Th Board, aft r d novo r vi w, finds many inconsis
t nci s b tw  n claimant's t stimony and th oth r witn ss s'
t stimony and this could v ry w ll rais th issu -of- cr dibility
How v r, bas d upon th totality, of th  vid nc , th -'Board ■•con
clud s that claimant cl arly fail d to m  t h r burd n of’proof
that th injury occurr d within th cours and scop of h r  m
ploym nt. Th r for , th claim was prop rly d ni d.
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The order of the.Referee, dated November 4, 1977, is 
affirmed· .. 

; j WCB CASE NO. 77~2953 

GARRISON CANDEE, CLAIMANT 
·:Jones, Lang, Klein, Wolf & Smith, 

.-.. Claimant •·s A ttys. 
SAIF, Legal Services, Defense Atty. 
Reques't. for Review by Claimant 

:~ Cross;.. appeal by the SAIF 

JULY 13, 19 78 

'•t, - . 

'I • 
Reviewed by Board Members Wilson and Moore. 

Claimant seeks Board review of the Referee's order 
which gianted her time loss benefits from May_l2, 1976 through 
July 15, 1976 and September 23, 1976 through October 4, 1976 
in addition to penal~ies and attorney fees, Claimant contends 
she is entitled -to permanent partial disability for her condi
tion; the Fund, on cross-appeal, contends that she is not en
titled to temporary total disability benefits from May 12,_ 1976 
.through July 15, 1976 as she was receiving full wages for that 
p~riod-of time . 

. . _, .--~ The Board, after de nova review, a £firms and adopts 
the .. Op.1.nion and Order of the Referee, a copy of which is attached 

-~ hereto and, by this-reference, is made a p~rt hereof . . .. 

ORDER 

The order Qf thfl Referee, datgd Octob@t 20, 1977, is 
affirmed. 

,.,. .. 
' .. •-

WCB CASE NO. 77-5404 

JESSI.E CASTLE, CLAIMANT 
Ait$.i:i 'G. Owen, Claimant's Atty. 
s'o'uther, Spaulding,. Kinsey, Williamson & 

,·,-,. ·:1 • f' 

···· Schwabe, Defense Attys. 
Request for Review by Claimant 

JULY 13, 1978 

Reviewed by Board Members Wilson and Phillips. 

Claimant seeks· review by . the Board of the Referee's 
order which affirmed the employer's denial of her claim for an 
aggravation. 

-14-

affirmed'.

ORDER
The order of the Referee, dated November 4, 1977, is

' WCB CASE NO. 77-2953 JULY 13, 1978
- GARRISON CANDEE, CLAI ANT
■Jones, Lang, Klein, Wolf & Smith,

Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Request, for Review by Claimant

''Cross-appeal by the SAIF

, , Reviewed by Board  embers Wilson and  oore.
. Claimant seeks Board review of the Referee's order
which granted her time loss benefits from  ay 12, 1976 through
July 15, 1976 and September 23, 1976 through October 4, 1976
in addition to penalties and attorney fees. Claimant contends
she is entitled to permanent partial disability for her condi
tion; the Fund, on cross-appeal, contends that she is not en
titled to temporary total disability benefits from  ay 12, 1976
-through July 15, 1976 as she was receiving full wages for that
period of time.

The Board, after de novo review, affirms and adopts
the Opinion and Order of the Referee> a copy of which is attached
hereto and, by this reference, is made a part hereof.

I ORDER

The order 9f th R f r  , dat d Ootob i? 20, 1977, isaffirmed.

#

JULY 13, 1978WCB CASE NO. 77-5404
JESSIE CASTLE, CLAI ANT
Allen 'G. Owen, Claimant's Atty.
.Souther, Spaulding,'Kinsey, Williamson &

Schwabe, Defense Attys.
Request for Review by Claimant

Reviewed by Board  embers Wilson and Phillips.
Claimant seeks' review by . the Board of the Referee's

order which affirmed the employer's denial of her claim for an
aggravation.

-14-
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Claimant was a nurse's aide when she sustained an in
jury on September 14, 1973 to.her low back, diagnosed by Dr. 
Begg as a chronic lumbosacral strain with. degenerative. changes 
in the lumbar area. In March 19 74 claimant·was still cpmpl?l,in
ing of pain, however, she.had not lost weight, as recorrimended by 
Dr. Begg, and this complicated her recovery. 

In April 1974 claimant was admi:tted to the Disability 
Prevention Division. The three members of the Back Consultation 
Clinic, after examining claimant, diagnosed chronic ·J..umbar s.train, 
left, aggravating degenerative joint disease, L4~5. ,They recom
mended weight loss, diet and contin~ation of claimant's 1p~esent 
conservative regimen. Her condition W!=1S considered stat;i..onary:; 
she could not return to -her usual o_ccupati0n but. she co1..tld:,,.do:.:. 
W.5~k with limitationg on bgnding, lifting '.~nd stooping.,:: ,The: 1055 
of function of the back due to the injury was considered minimal. 

Hal J. May, a psychological resident under Dr. Perkins, 
a clinical psychologist, evaluated claimant and found moderate 
anxiety with some focus on her physical problems, however, it.did 
not contribute"·to··'h'e:t""inability to return to wo·rk._ · · 1' • ··' 

J . 

,On June 10, 1974 a Determination Order awarded· claim
ant 64° for 20% unscheduled low back disability/-:. 

In August 1975 Dr. Begg again saw claimant who was 
complaining of severe pain in her low back. He diagnosed recur
rent persistent lumbosacral strain and felt that claimant·· woul·d 
improve with therapy. He felt that the permanency of the condi
tion would prevent claimant's return to any of her former _duties 
and rel a tec;:1 this condition to the industrial injury and. 'tci de'.:.:~'. 
generative; changes pl us obesity and the normal ·aging process: It 
was his opinion that she would probably get worse as she aged and 
that she was totally disabled. Ori February 12, 1976 a stipulation 
was approved whereby claimant's award was increased from 20% to 
40% for unscheduled low back disability.~ 

In August 1977 Dr. Carr examined claimant and also re
viewed Dr. Beqg's notes. It was his opinion that claimant 1 s con
dition had not become appreciably worse over the past few years 
but no curative treatment was available. Claimant was 60 years 
old at the time of her injury in 1973. She testified that~her 

., J ' ...... 

back was worse than it was when she received her last awar'd Tn. 
February 1976, she also testified she had not worked nor lbbke6 
for work since her injury in 1973, stating she had been und~~~ihe 
doctor I s care during that time. · · '• ·' 

r:.- ·=(~t 

The R~feree found the medical evidence showed that claim
ant might be f~rther impaired but impairment, by and of itself, 
is not compensable as far as unscheduled injuries are concerned un
less such impairment affects the claimant's wage earning capacity. 
T~e Referee.believed that claimant had been permanently and totally 
disabled prior to the last award of compensation which was in Feb
ruary 1976 and, therefore, he could not find that she had suffered 
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m

m

Claimant was a nurs 's aid wh n sh sustain d an in
jury on S pt mb r 14, 1973 to h r low back, diagnos d by Dr.
B gg as a chronic lumbosacral strain with.d g n rativ .chang s
in th lumbar ar a. In March 1974 claimant”was still complain
ing of pain, how v r, sh .had not lost w ight, as r coim nd d by
Dr. B gg, and this complicat d h r r cov ry.

In April 1974 claimant was admitt d to th Disability
Pr v ntion Division. Th thr  m mb rs of th Back Consultation
Clinic, aft r  xamining claimant, diagnos d chronic -lumbar s.train,
l ft, aggravating d g n rativ joint dis as , L4-5. jTh y r com
m nd d w ight loss, di t and continuation of claimant's 'pr s nt 
cons rvativ r gim n. H r condition was consid r d stationary;
sh could not r turn to h r usual occupation but, sh cou-id;;..dO',-..
woi?k with limitations on bonding, lifting ind gtooplng.Th : I'oag
of function of th back du to th injury was consid r d minimal.

Hal J. May, a psychological r sid nt und r Dr. P rkins,
a clinical psychologist,  valuat d claimant and found mod rat 
anxi ty with som focus on h r physical probl ms, how v r, it,did
not contribut "*to'’h‘ r“"inability to r turn to work. ' '■■■

i
,0n Jun 10, 1974 a D t rmination Ord r award d claim

ant 64® for 20% unsch dul d low back disability

In August 1975 Dr. B gg again saw claimant who was
complaining of s v r pain in h r low back. H diagnos d r cur
r nt p rsist nt lumbosacral strain and f lt that claimant'-would
improv with th rapy. H f lt that th p rman ncy of th condi
tion would pr v nt claimant's r turn to any of h r form. r duti s
and r lat d this condition to th industrial injury and to d -j
g n rativ chang s plus ob sity and th normal aging proc ss. It
was his opinion that sh would probably g t wors as sh ag d and
that sh was totally disabl d. On F bruary 12, 1976 a stipulation
was approv d wh r by claimant's award was incr as d from 20% to
40% for unsch dul d low back disability. • ■ ot ;'n ■ r

In August 1977 Dr. Carr  xamin d claimant and also r 
vi w d Dr. B gg's not s. It was his opinion that claimant's con
dition had not b com appr ciably wors ov r th past f w y ars
but no curativ tr atm nt was availabl . Claimant was 60 y ars
old at th tim of h r injury in 1973 . Sh t stifi d that,.h r.
back was wors than it was wh n sh r c iv d h r last award jin
F bruary 1976, sh also t stifi d sh had not work d nor look d'
for work sinc h r injury in 1973 , stating sh had b  n und rj’th 
doctor's car during that tim .

Th R f r  found th m dical  vid nc show d that claim
ant might b furth r impair d but impairm nt, by and of its lf,
is not comp nsabl as far as unsch dul d injuri s ar conc rn d un
l ss such impairm nt aff cts th claimant's wag  arning capacity.
Th R f r  b li v d that claimant had b  n p rman ntly and totally
disabl d prior to th last award of comp nsation which was in F b
ruary 1976 and, th r for , h could not find that sh had suff r d
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de crease in her. earning. capaci tr- The in9r~i\~ed impa.irm@nt 
appQJrf!a. -l:6 be related solely- to the aging process rather than the 19 
industrial~iniury •. 
2. _: ' • ~~ \ t: l. I .' •~ ~.;., ::) , • •~ •_ 

The Board, after de novo review, finds that the medical 
ev¾d!=n~_e_ 19-~s"not indicate that claimant's present earning capac
ity~h~~ciij~A aiminished_since she was awarded 128° for 40% un-

• .,. :• ,-• T '7 i" -, : - • O ••1 O 

scheduled-Tow·-back disability on February 12, ·1976. The Referee 
expresses his·b~inion th~t claimant had b~en permanently and tot
ally disabled prior to the date of that stipulation, nevertheless, 
claimant's loss of wage earning capacity at that time was eval
uated at· 4Q%. WDether the Referee is or is not correct in his 
assessment, he cannot substitute his evaluation for that of the 
parties to the stipulation of February 12, 1976. 

On December 20, 1976 Dr. Begg doubted that claimant 
would ever return to her former job and he did not feel that she 
had made any progress. Claimant, in his opinion, was gradually 
getting worse due to her old injury, plus aggravation by rather 
extensive hypotrophic osteoarthritic degenerative changes in the 
lumbosacral .reg'.ion •. On August 11, 1977 Dr. Carr reported, based 
upon his review.of Dr. Begg's notes, that he did not think claim
ant's conditiorl had become appreciably worse over the past few 
years. He stated.that there was no further treatment that could 
be furnished.claimant other than palliative. 

The Board concludes that claimant has failed to prove tit 
by a preponderance of the evidence that her condition at the pre-
sent time represents a worsening since Pebruary 12, 1976. 

ORDER 

, The order o.f the Referee, dated December 2 7, 19 77, is 
affirmed. 

;:: .... 

WCB CASE NO. 77-1452 
t 

DALE GREGORY, CLAIMANT 
Pickens & Webber, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 

, Request for Review by the SAIF 

JULY 13, 1978 

Reviewed by Board Members Wilson and Phillips. 

e,r•. , '-~ The State Accident Insurance Fund seeks Board review 
of.the Referee's order which found claimant to be permanently 

:-,:~:~.n<l totally disabled. 

Cj _,. The Board, after de nova review, affirms and adopts 
~ the Opinion and Order of the Referee, a copy of which is at

tached hereto and, by this reference, is made a part hereof. 
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any decrease in her earning, capacity. The ilUpdiriU^nt
appeared t6 be related solely'to the aging process rather than the
industrial., injury. .
c t ■ V.

The Board, after de novo review, finds that the medical
evidence does,not indicate that claimant’s present earning capac-ity;‘[has |>?eh diminished..^ since she was awarded 128° for 40% un
scheduled" Ibw'back disability on February 12, 1976. The Referee
expresses hisopinion that claimant had been permanently and tot
ally disabled prior to the date of that stipulation, nevertheless,
claimant’s loss of wage earning capacity at that time was eval
uated at- 40%. Whether-the Referee is or is not correct in his
assessment, he cannot substitute his evaluation for that of the
parties to the stipulation of February 12, 1976.

On December 20, 1976 Dr. Begg doubted that claimant
would ever return to her former job and he did not feel that she
had made any progress. Claimant, in his opinion, was gradually
getting worse due to her old injury, plus aggravation by rather
extensive hypotrophic osteoarthritic degenerative changes in the
lumbosacral .region,-. On August 11, 1977 Dr. Carr reported, based
upon his review.of Dr. Begg's notes, that he did not think claim
ant's condition had become appreciably worse over the past few
years. He stated .that there was no further treatment that could
be furnished'claimant other than palliative.

The Board concludes that claimant has failed to prove #
by a preponderance of the evidence that her condition at the pre
sent time represents a worsening since February 12, 1976.

ORDER

affirmed.
'The order of the Referee, dated December 27, 1977, is

WCB CASE NO. 77-1452 JULY 13, 1978
DALE GREGORY, CLAI ANT
Pickens & Webber, Claimant's Attys.
SAIF, Legal Services, Defense Atty.

. Request for Review by the SAIF
Reviewed by Board  embers Wilson and Phillips.
The State Accident Insurance Fund seeks Board review

of the Referee's order which found claimant to be permanently
^^and totally disabled.

The Board, after de novo review, affirms and adopts
^ the Opinion and Order of the Referee, a copy of which is at
tached hereto and, by,this reference, is made a part hereof.
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I 
i 
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I 

ORDER 
.. -i 

~ r ,, _-~ ,. ·· ... ;J:"J;·~ l 
The order of the Referee, dated January 13, 1978, 1.s. 

affirmed. . .. 
.. : · • ~ - . . -; .• \ . - 1 : . .~•. !- • f. ....... .:.:': 

Claimant's attorney is hereby granted a t~a$6riable,; 
~ttorney Is fee for his services in conne'ction with th.fn.,Boari(;~ 
review in the amount of $150, payable by the Fund. · · · .·:· · : ... _.;. 

.~CB CASE ~9- 76-6012 

LOWELL A. HANSON, CLAIMANT 
Anderson, Fulton, Lavis & Van Thiel, 

Claimant's Attys. 
SAIF, Legal Services, Defense Atty~ 
Request for Review by Claimant 

. . ... . ,,_ -

.. : . ... •' 

~- ,-~·:. ._, r.~· •:-. ,' 

:.: ·' _,_:.: ::. 

.. ·i- .... :~ ·- -·. -.. 
.. ; ,' ' 

Reviewed by Board ?1embers Wilson and Moore. ·.:-. 

Claimant seeks Board review of.the Referee's order 
which affirmed the October 26, 1976 Determination Order whereby 
he was granted compensation equal to 64° for 20% unscheduled 
back disability. Claimant contends that he is permanently and 
totally disabled. . 

·The Board, after de nova review, affirms and adopts 
the Opinion and Order of the Referee, a copy of which is at
tached hereto and, by this reference, is made a part hereof. 

ORDER 

The order of the Referee, dated January 6, 1978, •is 
affirmed. 

WCB CASE NO. 77-5656 

LESTER R. HERNDON, CLAIMANT 
Marvin S. ,Nepom, Claimant's Atty. 
Jones, Lang, Klein, Wolf & Smith, 

Defense Attys. 
Request for Review by Employer 

JULY 13, 19 78 

Reviewed by Board Members Nilson, r1oore and Phillips • 
. r· 

The employer seeks Board review of the Referee's or·der 
whi~h reversed its denial of responsibility for claimant's pul-· 
monary ernbolus and infarction of January 27, 1977, directed it to 
accept the care and treatment of claimant's pulmonary ernbolus and 
pay claimant compensation, as provided by law, until the claim 
is closed pursuant to ORS 656.268. 
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m affirmed.

ORDER _ ^
-•r . >'•-••'

The order of the Referee, dated January 13, 1978, is.

Claimant's attorney is hereby' granted a reasonable^;
attorney's fee for his services in connection with thiS^BCS?d -...
review in the amount of $150, payable by the Fund.,

JULY 13, 1978,WCB CASE NO. 76-6012

LOWELL A. HANSON, CLAI ANT
Anderson, Fulton, Lavis & Van Thiel,

Claimant's Attys.
SAIF, Legal Services, Defense Atty,
Request for Review by Claimant

Reviewed by Board  embers Wilson and  oore.
Claimant seeks Board review of.the Referee's order

which affirmed the October 26, 1976 Determination Order whereby
he was granted compensation equal to 64® for 20% unscheduled
back disability. Claimant contends that he is permanently and
totally disabled.

• The Board, after de novo review, affirms and adopts
the Opinion and Order of the Referee, a copy of which is at
tached hereto and, by this reference, is made a part hereof.

ORDER
• **s

The order of the Referee, dated January 6, 1978, is
affirmed.

WCB CASE NO. 77-5656 JULY 13, 1978

LESTER R. HERNDON, CLAI ANT
 arvin S. Nepom, Claimant's Atty.
Jones, Lang, Klein, Wolf & Smith, * ‘

Defense Attys.
Request for Review by Employer

Reviewed by Board  embers Wilson,  oore and Phillips.
f

The employer seeks Board review of the Referee's order
which reversed its denial of responsibility for claimant's pul
monary embolus and infarction of January 27, 1977, directed it to
accept the care and treatment of claimant's pulmonary embolus and
pay claimant compensation, as provided by law, until the claim
is closed pursuant to ORS 656.268.
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r·' cGl~a:.tmant· ·was: a 52-year-old co-re layer who felt a sud
den severe sha'rp pai'.ri :·fn his left· knee while attempting to move 
a load of plywood on January 27, 1977. His knee gave way and 
li:e·ri:-fell .~·--- He v1as initially seen by Dr. Hansen at the emergency 
rbom•·ana: then •"hospitalized under the care of Dr. Blessing. 

.• . :£ - . -!. 

s. Dr·. Hansen's diagnosis was probable rupture of plan
traris longus muscle or ~upture of a varicose vein. Dr. Blessing 
foun·d·- the left- leg was· moderately swollen with pitting edema at 
the--,ank.;J_te. site-~·: He feTt that the possibility of a deep vein 
thrombosis of the left leg should be ruled out. There was also 
a possibility of a ruptured Baker's cyst but this was doubtful 
due.:>:t"o, the· fact that the· patient had noticed no previous mass 
or sy.inpt-6ms behind his knee. The most likely diagnosis was 
d'~ep' :pa'ln'? thrombosis and he started claimant on an anticoagulant 
therapi. Chest·x-rays indicated no evidence of pleural fluid 
or pul~onary infarction nor any indication of active cardio-
pulmon-~•Y:1 ~leura.l, medias tinal or bony dig QafHL 

,._ -,In i-1art:h 1977 ·Dr. Schuler saw claimant and reported 
objective,fingihgs but did not make a diagnosis.' At approximately 
the same time claimant was examined by Dr. Ironside, an internist, 
who felt that the events of January 27, 1977 were most compatible 
with a torn oY ruptured muscle or tendon. The nature of the on
set of pain and swelling and the claimant's medical history were 
not compatible to thrombophlebitis. In April 1977 claimant was 
released to return to his r·egular employment, however, the plant .fj 

:was no longer in operation. 

On June 11, 1977 claimant was hospitalized_with a 
left~sided chest pain ultimately diagnosed as a pulmonary em

ibolus. While in the hospital, it was discovered that claimant 
~~so had a deep pain thrombosis of the right leg. Dr. Wysham, 

-aLcardiologist, reviewed claimant's medical records and con
cur~ed with Dr. Ironside's opinion initially; however, after 
reviewing additional medical records he expressed his opinion 
that th~ likelihood that claimant also had a venous thrombosis 
of the left calf, secondary to the industrial injury, was in
creased. 

,_.. Dr. Rabiner, a hematologist ~nd chief of medicine at 
Goo<l--Samaritan Hospital, in November 1977, concluded that claim
anf:had probably torn a muscle in the January 1977 incident and 
may~have subsequently developed thrombophlebitis in that leg. 
Th~"Referee found that Dr. Rabiner had mistakenly dated the pul
monary embolus in r1arch 19 77 rather than June 19 77, the latter 
date.being approximately six months after the industrial injury. 
A phlebogram was made of claimant's right leg in June which re
vealed thrombophlebitis; a phlebogram of the left leg was never 
made. 

Dr. Blessing believed that the results of the indus
trial injury in January 1977 included a deep pain thrombosis 
and that that injury and the thrombosis caused-the right leg 
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snL'b : fGl-2i'i%Tianf was' a 52-year-old core layer who felt a sud
den severe sharp pain -I'n his left- knee while attempting to move
a load of plywood on January 21, 1977. His knee gave way and
h-e'Kfeil He was initially seen by Dr. Hansen at the emergency
room”and’ then -hospitalized under the care of Dr. Blessing.

y. ;£
5, Dr-. Hansen's diagnosis was probable rupture of plan-

tfaris longus muscle or Rupture of a varicose vein. Dr. Blessing ’
found', the left- leg was’ moderately swollen with pitting edema at
the-:ank4-e- site-.-' He felt that the possibility of a deep vein
thrombosis of the left leg should be ruled out. There was also
a possibility of a ruptured Baker's cyst but this v/as doubtful
due.?-to-, the ■ fact that the' patient had noticed no previous mass
or symptoms behind his knee. The most likely diagnosis was
deep':pain: thrombosis and he started claimant on an anticoagulant
therapy. Ches.t-'x-rays indicated no evidence of pleural fluid
or pulmonary infarction nor any indication of active cardio-
puimbnacy;,..pl ural, in fliaatlnal or bony dissag .

.i i*.

 :ln  arch 1977'Dr. Schuler saw claimant and reported
objective.fingihgs but did not make a diagnosis.’ At approximately
the same time claimant was examined by Dr. Ironside, an internist,
who felt that the events of January 21, 1977 were most compatible
with a torn or ruptured muscle or tendon. The nature of the on
set of pain and swelling and the claimant's medical history v/ere
not compatible to thrombophlebitis. In April 1977 claimant was
released to return to his regular employment, however, the plant
:was no longer in operation.

On June 11, 1977 claimant was hospitalized.with a
lef-t-sided chest pain ultimately diagnosed as a pulmonary em-

Ibolus. While in the hospital, it was discovered that claimant
also had a deep pain thrombosis of the right leg. Dr. Wysham,
-aicardiologist, reviewed claimant's medical records and con- ^
curred with Dr. Ironside's opinion initially; however, after
reviewing additional medical records he expressed his opinion
that the’ likelihood that claimant also had a venous thrombosis
of the left calf, secondary to the industrial injury, was in
creased. 1

Dr. Rabiner, a hemotologist and chief of medicine at
Goo'd'Samaritan Hospital, in November 1977, concluded that claim
ant :had probably torn a muscle in the January 1977 incident and
mayihave subsequently developed thrombophlebitis in that leg.
The^Referee found that Dr. Rabiner had mistakenly dated the pul
monary embolus in  arch 1977 rather than June 1977, the latter
date.-being approximately six months after the industrial injury.
A phlebogram was made of claimant's right leg in June which re
vealed thrombophlebitis; a phlebogram of the left leg was never
made.

Dr. Blessing believed that the results of the indus
trial injury in January 1977 included a deep pain thrombosis
and that that injury and the thrombosis caused the right leg

-18-
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thrombosis: tp develop and that. the pulmq~a_ry embp.-1'.us in June 
.19 77 resulted f rem the right leg thrombqphlebi ti~.•.. . t. , .. · :=:. ,:"' :•{ii:, 

� .-:J ·.:· -~ i. 

, Dr. Rabiner 1 s opinion was that· the right leg throm~'. 
bophlebitis could only be related to th~ compensable itjjury ~E 
claimant had been ·inactive for a long period of~ time_, and by 
inactivity he essentially meant complete,. bed rest.. The fa~t 

-that claimant had remained fairly active _caused Dr. Rabiner' to; 
express his opinion that the right leg ~h~ombophlebi ti~ and,, . .-,::·\ · 
the pulmonary embolus were not related to_ the industri.~1 in~,;; __ :-
j ury. _ .. ; · ,:-> ,' :i 

.l. :-r ."'·,. . ~~-~ . 
The Referee found that· clai.mant ruptured a ,muscle,,. f:· 

tendon or ligament on January 27, 1977 and therea-fter he de-:-·:.-:· 
veloped a deep pain thrombosis. The Referee based- his· .finding·-.· 
on the suddenness and traumatic impact of the injury. The 0··"i" .. ~.t.f 
Referee found that, based upon the opinion expressed- by: Dr. 
Blessing· and reinforced by Dr. Wysham, claimant_ ~ubsequently : .• 
and as a result of his industrial injury developed a deep vein 
thrombosis. He concluded that the more believable medical ' 
evidence ~upported claimant's contention and that-the deni~l-
was improper. i.: 

. 
The majority of the Board, on-de novo review, finds 

that the Referee relied primarily on Dr. Blessing's opinion that 
claimant had suffered a pulmonary embolus and'right leg thrombo
sis as a result of the industrial injury in January 1977 to his 
left leg. Claimant mu~t ~¥0V~ ey ~-~r~pond~ranag of thg QVidAnoo 
that he sustained a compensable injury 6n June 11, 1977, the 
date of claimant's pulmonary embolus and thrombophlebitis of 
the left leg and if. compensability of a claim turns upon some• .. 
medical issue which is beyond the general knowledge and skill.··Cif 
a lay person, expert testimony must be produced. Uris v. State 
Compensation Department, 24 7 Or 420. · In the instant case. cla.1m-. 
ant had to prove by a preponderance of the medical testimony:~L<.• 
that it was medically probable that his industrial injury~ofv0~ 
January 27, 1977 was a material contributing factor to produc~-. 
ing his pulmonary embolus and right leg thrombophlebitis of ·.;.< 

June 1977. - : .... ,,) 

The majority of the Board finds that Dr. Blessing 
has made various diagnoses which are not consistent with each _ 
other nor supported by any other medical opinions. The initial 
diagnosis by Dr. Hansen made no mention of left or right leg· ,·;:~ 
thrombophlebitis. Dr. Rabiner, in November 1977, felt, based .. ·;.
upon the symptoms described by claimant, that the .. Tanuary 197·.7.. ·, 
injury was probably followed by a hemorrhage which caused the . 
swelling in his left leg. The x-rays taken on January 28, the 
day following the injury, indicated no evidence of pleural 
fluid or pulmonary infarction at that time. Dr. Schuler ex- , 
amined claimant on !-larch 8, 1977 and made no mention of any 
left or right leg thrombophlebitis. In Harch 1977 Dr. Ironside 
confirmed Dr. Hansen's initial diagnosis, indicating that the 
swelling in the claimant's left leg was compatible with a torn 
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thrombosis! to develop and that the pulmonary embolus in June
19 77 resulted from the right leg thrombophlebitis. ' . •::? .'l-L-

Dr. Rabiner's opinion was that the right leg throm-r;
bophlebitis could only be related to the compensable injury if^
claimant had been 'inactive for a long period of- time, and by
inactivity he essentially meant complete:, bed rest. The fact
that claimant had remained fairly active caused Dr. Rabiner- tO;
express his opinion that the right leg thrombophlebitis andf„,c';
the pulmonary embolus were not related to_ the industrial in-..ji,:
jury. ■ ' .':V -o

The Referee found that claimant ruptured a ;muscle,.-. f;-
tendon or ligament on January 27, 1977 and thereafter he de- r
veloped a deep pain thrombosis. The Referee based-his .finding--
on the suddenness and traumatic impact of the injury. The--1 .-..I.?-
Referee found that, based upon the opinion expressed- by; Dr.
Blessing a!nd reinforced by Dr. Wysham, claimant, subsequently
and as a result of his industrial injury developed a deep vein
thrombosis. He concluded that the more believable medical
evidence supported claimant's contention and that-the denial'
was improper.

The majority of the Board, on de novo review, finds
that the Referee relied primarily on Dr. Blessing's opinion that
claimant had suffered a pulmonary embolus and right leg thrombo
sis as a result of the industrial injury in January 1977 to his
left leg. Claimant mu£t fey 5.psTsponderanGQ of tho QvidQnoQ
that he sustained a compensable injury on June 11, 1977, the
date of claimant's pulmonary embolus and thrombophlebitis of
the left leg and if compensability of a claim turns upon some --
medical issue which is beyond the general knowledge and skill.of
a lay person, expert testimony must be produced. Uris v. State
Compensation Department, 247 Or 420.' In the instant case claim-,
ant had to prove by a preponderance of the medical testimony-.uo':..
that it was medically probable that his industrial injury./ofvv-'i
January 27, 1977 was a material contributing factor to producri-
ing his pulmonary embolus and right leg thrombophlebitis of . • <:
June 1977. . -‘

The majority of the Board finds that Dr. Blessing
has made various diagnoses which are not consistent with each 'i.
other nor supported by any other medical opinions. The initial
diagnosis by Dr. Hansen made no mention of left or right leg- rr.T
thrombophlebitis. Dr. Rabiner, in November 1977, felt, based /:,■
upon the symptoms described by claimant, that the January 1977,-
injury was probably followed by a hemorrhage which caused the
swelling in his left leg. The x-rays taken on January 28, the
day following the injury, indicated no evidence of pleural
fluid or pulmonary infarction at that time. Dr. Schuler ex
amined claimant on  arch 8, 1977 and made no mention of any
left or right leg thrombophlebitis. In  arch 1977 Dr. Ironside
confirmed Dr. Hansen's initial diagnosis, indicating that the
swelling in the claimant's left leg was compatible with a torn
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8 r1:1p.tured muscle ·or· tendon. Claimant had no history compa
tib}~hwithl fhrombophlebiti~ and· Dr. Ironside stated that it 
Wa§_~.:j.rpmaterial whether or not claimant was treat~?& tor such 
condition a~ the hos pi tai. Even ,if clairnan t had experienced 
phlebitis of·the left leg, according to Dr. Blessing, on April 
12, this had resolved itself and claimant had been released to 
~9dified work on April 7 and on April 22 released without any 
rest~iction to return to regular work. 

;:: ·Dr .. I\fysham concurred with Dr. Ironside that there 
was no reason to 6Uopect that GlJiffidfi! hAa a deep venous throm
bosis and he concluded that claimant did not have any cardiac 

,_ ;;t:::·ondi tion based upon the electrocardiograms taken. Later, he 
re-evaluated his original opinion somewhat based on the evidence 
of venous thrombosis in claimant's right leg but he unequivocally 
stated that he did not feel that it was reasonable to assume that 
there was any causal connection between the industrial accident 
of January 27, 1977 and the hospitalization for the pulmonary 
embolism and thrombophlebitis on June_ll, 1977. Dr. Rabiner con
curred. 

I 

The majority of the Board concludes that the prepon
derance of the medical evidence supports a finding .that there was 
no causal -relation~hip between the industrial injury to claim
ant1s left knee ·suffered on January 27, 1977 and the pulmonary 
embolus and thrombophlebitis of the ·right leg for which he was 
ho1 spi~alized on June 11, ~977. Thh~ R~feree found that onlr Dr. __ 
B essing had examined claimant; tis is not true. Dr. Rabiner 

l,;:• examined claimant as indicated by his November 21, 1977 report. 

The majority of the Board also finds, based on claim
ant's testimony that he had never had any problems with his right 

Jleg prior to June 1977, that the hospitalization was clearly 
precipitated by his work activity while mowing his lawn at home. 

The majority of the Board finds that claimant has 
failed to prove by a preponderance of the evidence that the Jan

.uary~27, 1977 injury was a material contributin~ facto~ tg the 
probl~m for Whi~~ ~lAimanl was hospitalized on June 11, 1977 
and"that the denial should be affirmed. 

ORDER 

.. -~- The order of the Referee, dated December 21, 1977 ,· is 
reversed. 

The denial by the employer of responsibility for claim
ant's pulmonary embolism and subsequent hospitalization therefor 
in June 1977 is approved. 

Board Member Kenneth v. Phillips dissents as follows: 

As the only doctor who was totally familiar with the 
claimant's problems and treatment, Dr. Blessing's opinion is 
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ruptur d muscl ''or t ndon. Claimant had no history compa-
tibi '-)Withi thrombophl bitis and-Dr. Ironsid stat d that it
was-immat rial wh th r or not claimant was tr at <^ £ ]T guch
condition nt th hospitai. Ev n 'if claimant had  xp ri nc d
phl bitis of'th l ft l g, according to Dr. Bl ssing, on April
12, this had r solv d its lf and claimant had b  n r l as d to
modifi d work on April 7 and on April 22 r l as d without any
r striction to r turn to r gular work.

p -Dr. .Wysham concurr d with Dr. Ironsid that th r 
was no r ason to gUSp Ct that GlailHant hS(3 a d  p v nous throm-
bosis and h conclud d that claimant did not hav any cardiac
^condition bas d upon th  l ctrocardiograms tak n. Lat r, h 
r - valuat d his original opinion som what bas d on th  vid nc 
of v nous thrombosis in claimant's right l g but h un quivocally
stat d that h did not f  l that it was r asonabl to assum that
th r was any causal conn ction b tw  n th industrial accid nt
of January 27, 1977 and th hospitalization for th pulmonary
 mbolism and thrombophl bitis on Jun .11, 1977. Dr. Rabin r con
curr d.

Th  majority of th Board conclud s that th pr pon
d ranc of th m dical  vid nc supports a . finding .that th r was
no causal -r lationship b tw  n th industrial injury to claim
ant's l ft kn  suff r d on January 27, 1977 and th pulmonary
 mbolus and thrombophl bitis of th right l g for which h was
hospitaliz d on Jun 11, 1977. Th R f r  found that only Dr.
Bl ssing had  xamin d claimant; this is not tru . Dr. Rabin r
 xamin d claimant as indicat d by his Nov mb r 21, 1977 r port.

Th majority of th Board also finds, bas d on claim
ant's t stimony that h had n v r had any probl ms with his right
l g prior to Jun 1977, that th hospitalization was cl arly
pr cipitat d by his work activity whil mowing his lawn at hom .

Th majority of th Board finds that claimant has
fail d to prov by a pr pond ranc of th  vid nc that th Jan-
uary.-27, 1977 injury was a mat rial contributing factor thS
probl@m for which alaimant was hospitaliz d on Jun 11, 1977
and'that th d nial should b affirm d.

r v rs d.

ORDER

Th ord r of th R f r  , dat d D c mb r 21, 1977,' is

' Th d nial by th  mploy r of r sponsibility for claim
ant's pulmonary  mbolism and subs qu nt hospitalization th r for
in Jun 1977 is approv d.

Board M mb r K nn th V. Phillips diss nts as follows

As th only doctor who. was totally familiar with th  
claimant's probl ms and tr atm nt. Dr, Bl ssing's opinion is
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most persuasive. Th~ reports of Dr. Wysham and Dr. Schuler seem 
to support Dr. Blessing's opinion. ~lthough Dr. Rabiner di~·l~ 
~xamine claimant it was only a few weeks prlor lci lhci heitirtg[t 
and the testimony seems to indicate that the doctor didn't ·:: .. ~ 
listen to claimant's history of.events. 

.-- f 

Claimant did have a recurring-problem in his leg the 
~vening befc:1c~e.-he wa~_,"_hospi tali zed for. the pulmonary embolism ,
~hich makes Dr. Blessing's diagnosis most logical as opposed 
to the hypotheticals suggested by the opposing doctors. This 
'.reviewer would affirm the Referee's decision.. · 

/s/ Kenneth V. PhltH.ps, noard M~~·~r 

WCB CASE NO. 76-460 

DALE HOWELL, CLAIMANT 
B~ttis &, Reif' Cla.irna.nt 1 5 Attyiil, 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant 

JULY 13, 1978 

Reviewed by Board Members Moore and Phillips. 

Claimant seeks review by the Board of the Referee's 
order which affirmed the Determination Order dated July 29, 1975 
awarding claimant 160° for 50% W1scheduled neck disability and 
the Stipulation dated July 11, 1977- granting claimant an additional 
48° for unscheduled neck disability; the order also set aside the 
partial denial by the State Accident Insurance Fund on July 18, 
1977 for responsibility of claimant's cardiac symptoms in Decem
ber 1976 and again in March 1977 and directed the Fund to pay all 
medical expenses incurred by claimant in connection with said-: 
cardiac symptoms. 

Claimant, who is now 64 years old, suffered a compen~ 
sable injury on June 14, 1977 while working as a maintenance.man. 
He was str.uck on the head by a four-pound piece of metal which·i -:; 
had fallen at least 20 feet before it hit claimant. Since that:-, 
date claimant has complained of headaches, neck pain, dizziness, 
visual and aural problems and low back pain. 

Claimant admits that in the past years he had suffered 
significant injuries to his back and neck but denied that he had 
any substantial residuals although he had missed some time from 
work as _a·result of these injuries. The June 1974 claim was 
closed by a Determination Order of July 29, 19 75 with an award .· 
of 160°, based on pain and limitation in neck motion and aggra-· 
vation of,low back pain caused by lifting, stooping, bending, 
etc. 

u•• --••• •••• ........ ..,..._�---•-•••• • -
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most persuasive. The reports of Dr. Wysham and Dr. Schuler se'em
to support Dr. Blessing's opinion. Although Dr. Rabiner did' '
examine claimant it was only a few weeks prior to the heafirt^'-'-
and the testimony seems to indicate that the doctor didn't
listen to claimant's history of.events.

Claimant did have a recurring-problem in his leg•the
evening befo^re.^he was,.hospitalized for the pulmonary embolism
which makes Dr. Blessing's diagnosis most logical as opposed
to the hypotheticals suggested by the opposing doctors. This
reviewer would affirm the Referee's decision.*

/s/ K nn th V. Phillips, Board M&fAb'fiJf

WCB CASE NO. 76-460 JULY 13, 1978
DALE HOWELL, CLAI 7\NT
Bettis fil.Reif; Claimant's Attysi
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

Reviewed by Board  embers  oore and Phillips.
Claimant seeks review by the Board of the Referee's

order which affirmed the Determination Order dated July 29, 1975
awarding claimant 160° for 50% unscheduled neck disability and
the Stipulation dated July 11, 1977* granting claimant an additional
48° for unscheduled neck disability; the order also set aside the
partial denial by the State Accident Insurance Fund on July 18,
1977 for responsibility of claimant's cardiac symptoms in Decem
ber 1976 and again in  arch 1977 and directed the Fund to pay all
medical expenses incurred by claimant in connection with said- •
cardiac symptoms.

Claimant, who is now 64 years old, suffered a compeh-
sable injury on June 14, 1977 while working as a maintenance.man.
He was struck on the head by a four-pound piece of metal which'-’--
had fallen at- least 20 feet before it hit claimant. Since that5">
date claimant has complained of headaches, neck pain, dizziness,
visual and aural problems and low back pain.

Claimant admits that in the past years he had suffered
significant injuries to his back and neck but denied that he had
any substantial residuals although he had missed some time from
work as a'result of these injuries. The June 1974 claim was
closed by a Determination Order of July 29, 1975 with an award 'of 160°, based on pain and limitation in neck motion and aggra
vation of,low back pain caused by lifting, stooping, bending,
etc.
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Since the claim closure claimant has been treated by 
D~~ -.,Kadwell and Dr. Danielson, the former an osteopathic physi- • 

-~~~n, the latt@r ~ IlQU!DftU~§~on. !l was the opinion of"Dr. Don
g.ld T. Smith that claimant could engage in some -lesser type of 
work, however, neither claimant nor his service coordinator ap
peared to have spent much time in pursuing any form of vocational 
rehabilitation for claimant. 

·nc: ·At the present time both Dr. Kadwell and Dr. Daniel-
son believe that claimant is totally disabled. Dr. Danielson 
feels that claimant was already permanently and totally disabled 
in December 1976 when he was afflicted with an "idiopatl1i<;" 
heart conditioft lhal has requlred considerable medical attention, 
including a pneumomylography attempted by Dr. Danielson on March 
9, 1977. 

I 

Dr. Kadwell believes that the original cardiac onset 
of December 19 76 was related to claimant's extreme mental dis
tress ove:r: his physical condition and financial problems. or. 
Danielson diagnosed the cardiac problem as a supraventricular 
tachycardia associated with longstanding history of the industrial 
injury in June 1974. He felt that claimant was tot~lly dioabled 
Jnd that there was absolutely nothing that could be done to im
prove claimant's position from an operative standpoint because 
of his cardiac difficulties. 

Claimant contends that he is permanently and totally 
disabled and was so before his cardiac symptoms surfaced in Dec
ember 1976; that his cardiac symptoms are causally related to 
his industrial injury. 

The Referee found that the medical evidence tended to 
support both positions and was not directly contradicted by any 
expert medical testimony. He found that the nature and degree 
of claimant I s ongoing symptoms ( re .fe rred -to earlier in this or
der) should make up for the apparent lack of motivation on the 
part of claimant, especially at his age. However, the Referee 
found that claimant did have the background and the adaptability 
to do many things. He has a tenth grade education, he has worked 
as a farmer, rancher, mill hand and artificial inseminator. 
Claimant also ran a route selling veterinarian supplies to dairy
men and has done some small engine repair. He still engages in 

.deer hunting, occasionally on horseback, and is able to travel 
between Canby and Hood River for visits w~th his son. 

The Referee concluded that claimant had failed to 
prove that ~is personal disability was any greater than that for 
which he had received awards totaling 65%. 

With respect to the "idiopathic"cardiac condition, 
the Referee found the medical evidence supported a conclusion 
that these symptoms were brought forth as remote, but not in
significant, consequences of .the industrial injury, therefore, 
the partial denial by the fund was not justified. 
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... Since the claim closure claimant has been treated by
Dr.-.'Kadwell and Dr. Danielson, the former an osteopathic physi-
■gisn; th latt r a nQurosuvg on. it was th opinion of‘Dr. Don
ald T. Smith that claimant could  ngag in som l ss r typ of
work, how v r, n ith r claimant nor his s rvic coordinator ap
p ar d to hav sp nt much tim in pursuing any form of vocational
r habilitation for claimant.

nc At th pr s nt tim both Dr. Kadw ll and Dr. Dani l
son b li v that claimant is totally disabl d. Dr. Dani lson
f  ls that claimant was alr ady p rman ntly and totally disabl d,
in D c mb r 1976 wh n h was afflict d with an "idiopathig"
h art conditioft that has r quir d consid rabl m. dical att ntion,
including a pn umomylography att mpt d by Dr. Dani lson on March
9, 1977.

Dr. Kadw ll b li v s that th original cardiac ons t
of D c mb r 1976 was r lat d to claimant's  xtr m m ntal dis
tr ss ov r his physical condition and financial probl ms. Dr.
Dani lson diagnos d th cardiac probl m as a suprav ntricular
tachycardia associat d with longstanding history of th industrial

• injury in Jun 1974. H f lt that claimant was totally dlSdbldd
jnd that th r was absolut ly nothing that could b don to im
prov claimant's position from an op rativ standpoint b caus 
of his cardiac difficulti s.

Claimant cont nds that h is p rman ntly and totally
disabl d and was so b for his cardiac symptoms surfac d in D c
 mb r 1976; that his cardiac symptoms ar causally r lat d to 
his industrial injury.

Th R f r  found that th m dical  vid nc t nd d to 
support both positions and was not dir ctly contradict d by any 
 xp rt m dical t stimony. H found that th natur and d gr  
of claimant’ s ongoing symptoms (r f rr d-to  arli r in this or
d r) should mak up for th appar nt lack of motivation on th  
part of claimant,  sp cially at his ag . How v r, th R f r  
found that claimant did hav th background and th adaptability

• to do many things. H has a t nth grad  ducation, h has work d
as a farm r, ranch r, mill hand and artificial ins minator.
Claimant also ran a rout s lling v t rinarian suppli s to dairy
m n and has don som small  ngin r pair. H still  ngag s in
.deer hunting, occasionally on horseback, and is able to travel
between Canby and Hood River for visits with his son.

Th R f r  conclud d that claimant had fail d to
prov that his p rsonal disability was any gr at r than that for
which h had r c iv d awards totaling 65%.

With r sp ct to th "idiopathic"cardiac condition,
th R f r  found th m dical  vid nc support d a conclusion
that th s symptoms w r brought forth as r mot , but not in
significant, cons qu nc s of,th industrial injury, th r for ,
th partial d nial by th fund was not justifi d.
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'Th@ Board; on de novo .~v!ew, finds the medical evi
dence is more than sufficient to support a conclusion that on., 1 

the date claimant 1 s condition was found to be medically station
ary and his claim closed by the Determination Order of July 29, 
1975 claimant was permanently and totally disabled. The Board' 
concludes that claimant should be paid compensation for perman
ent total disability as of July 29, 1975 with credits allowed 
to the Fund for payment of compensation for permanent partial 
disability previously paid claimant pursuant to the Determination 

Order of July 29, 1975 and th@ Stipulation ot w~ly 11, 1975. 

ORDER 

'The order of the Referee, dated December 5, 1977, is 
modified. 

Claimant is considered to be permanently and totally 
disabled as of July 29, 1975 and shall receive payments for such 
disability· from that date forward with.credit being al·lowed the 
State Accident Insurance Fund for payments it has made to claim-

ant· for permanent partial disabili ey purgu.;int to the Determina
tion Order of July 29, 1975 and the Stipulation of July 11, 1977. 

That portion of the Referee's order which set aside 
the partial denial of July 18, 1977 and awarded claimant's attor
ney a fee 'of $800 payable by the State Accident Insurance Fund 
is affirmed. 

Claimant's counsel is awarded as a reasonable attar.:... 
ney' s fee for his services at Board review a sum equal to 25% 
of the additional compensation granted claimant by said order, 
payable out of said compensation as paid, not to exceed $2,300. 

WCB CASE NO. 77-3642 JULY 13, 1978 

WAYNE D. HUIRAS, CLAIMANT 
A. c. Roll, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by the SAIF 

Reviewed by Board Members Wilson and Phillips. 

The State Accident Insurance Fund seeks Board review 
of the Referee's order which found claimant to be permanently - · -
and totally disabled. 

The Board, after de novo review, affirms and adopts 
the Opinion and Order of the Referee, a copy of which is at
tached hereto and, by this reference, is made a part hereof. 

-23-

m
■ TllQ Board; on d novo C?Y4ew, finds the medical evi-

dence is more than sufficient to support a conclusion that on--
the date claimant's condition was found to be medically station
ary and his claim closed by the Determination Order of July 29,
1975 claimant was permanently and totally disabled. The Board'
concludes that claimant should be paid compensation for perman
ent total disability as of July 29, 1975 with credits allowed
to the Fund for payment of compensation for permanent partial
disability previously paid claimant pursuant to the Determination
Order o£ July 29, 1975 and th Stipulation o£ Jwly U/ -

ORDER
The order of the Referee, dated December 5, 1977, is

modified.
Claimant is considered to be permanently and totally

disabled as of July 29, 1975 and shall receive payments for such
disability■from that date forward with credit being ailowed the
State Accident Insurance Fund for payments it has made to claim
ant' for permanent partial disability pUISUUnt tO th8 DCtCriHinS'
tion Order of July 29, 1975 and the Stipulation of July 11, 1977,

That portion of the Referee's order which set aside
the partial denial of July 18, 1977 and awarded claimant's attor
ney a fee of $800 pay^le by the State Accident Insurance Fund
is affirmed.

Claimant's counsel is awarded as a reasonable attor
ney's fee for his services at Board review a sum equal to 25%
of the additional compensation granted claimant by said order,
payable out of said compensation as paid, not to exceed $2,300.

JULY 13, 1978WCB CASE NO. 77-3642
WAYNE D. HUIRAS, CLAI ANT
A. C, Roll, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by the SAIF

Reviewed by Board  embers Wilson and Phillips.
The State Accident Insurance Fund seeks Board review

of the Referee's order which found claimant to be permanently
and totally disabled.

The Board, after de novo review, affirms and adopts
the Opinion and Order of the Referee, a copy of which is at
tached hereto and, by this reference, is made a part hereof.
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The order of the Referee, dated January 6, 1978, is 
affirmed. 

Claimant's attorney is hereby granted a reasonable at
torney's fee for his services in connection with this Board re
view in the amount of $350, payable by the Fund. 

WCB CASE NO. 77-5347-B JULY 13, 1978 

•• ·: •l =-JOHN H. JOHNSTON, CLAIMANT 
.. ,Ri.chardson, Murphy & Nelson, Claimant's A ttys. 

'~Jbnes, Lang, Klein, Wolf & Smith, 
Defense Attys. 

SAIF, Legal Services, Defense Atty. 
·Request for Review by EBI Co. 

Reviewed by Board Members Wilson and .Moore. 

The Employee Benefits Insurance Company seeks Board 
review of the Referee's order which remanded claimant's claim 
to it for acceptance and payment of compensation to which he 
is entitled and affirmed the denial issued by the State Accident 
Insurance Fund. .4i 

The Board, after de novo review, affirms and adopts 
the Opinion and Order of the Referee, a copy of which is at-
tached hereto and, by this reference, is made a part hereof. 

ORDER 

The order of the Referee, dated January 26, 1978, is 
affirmed. 

~ 

Claimant's attorney is hereby granted a reasonable 
attorney's fee for his services in connection with this Board 
review in the amount. of $200, payable by the EBI Company. 

WCB CASE NO. 77-1184 

CARROLL LANE, JR., CLAIMANT 
Joel.Reeder, Claimant's Atty. 
Luvaas, Cobb, Richards & Fraser, 

Defense Attys. 
Bequest for Review by Claimant 

JULY 13 , 19 7 8 

Reviewed by Board Hernbers Wilson, Hoore and Phillips. 

The claimant seeks Board review of the Referee's or- · 
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affirm d.

ORDER

Th ord r of th R f r  , dat d January 6, 1978, is

Claimant's attorn y is h r by grant d a r asonabl at
torn y's f  for his s rvic s in conn ction with this Board r 
vi w in th amount of $350, payabl by th Fund.

WCB CASE NO. 77-5347-B JULY 13, 1978

='JOHN H. JOHNSTON, CLAIMANT
-"-Ri'chardson, Murphy & N lson, Claimant's Attys.
^Jon s, Lang, Kl in, Wolf & Smith,

Defense Attys.
SAIF, L gal S rvic s, D f ns Atty.
■R qu st for R vi w by EBI Co.

R vi w d by Board M mb rs Wilson and Moor .

Th Employ  B n fits Insuranc Company s  ks Board
r vi w of th R f r  's ord r which r mand d claimant's claim
to it for acc ptanc and paym nt of comp nsation to which h 
is  ntitl d and affirm d th d nial issu d by th Stat Accid nt
Insuranc Fund.

Th Board, aft r d novo r vi w, affirms and adopts
th Opinion and Ord r of th R f r  , a copy of which is at
tach d h r to and, by this r f r nc , is mad a part h r of.

ORDER

Th ord r of th R f r  , dat d January 26, 1978, is
affirm d.

Claimant's attorn y is h r by grant d a r asonabl 
attorn y's f  for his s rvic s in conn ction with this Board
r vi w in th amount of $200, payabl by th EBI Company.

WCB CASE NO. 77-1184

CARROLL LANE, JR., CLAIMANT
Jo l'R  d r, Claimant's Atty.
Luvaas, Cobb, Richards & Fras r,

D f ns Attys.
R qu st for R vi w by Claimant

JULY 13, 1978

R vi w d by Board M mb rs Wilson, Moor and Phillips

Th claimant s  ks Board r vi w of th R f r  's or-
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der which found his claim for an industrial injury on January 4, 
1977 was not compensable. 

Claimant is a line mechanic who normally drives his 
car to work·and parks it in the employee designated parking area 
located northeast of the work area. Educational or job training 
meetings were held at the place of employment on various occa~ 

. sions. Neither claimant nor the other employees were paid to 
attend these meetings, however, the service manager advised them 
of the meetings and, although the meetings were not mandatory, 
the employees were expected to be present. 

Following the first meeting on January 4, 1977, the ser
vice manager told the attending employees that he would buy them 
a pizza. Behind the back door of the shop building in which claim
ant had attended the meeting was a fenced-in area used for the 
storage of automobiles by the employer; once a person left the 
building by the back door, he entered this lot and the only exit 
fr6m the lot was through a back gate or else to return into the 
shop. There are other doors from the shop building that do not 
lead into the fenced area. The back door bolted from the inside 
and the gate leading from the fenced-in area to the employees' 
parking lot normally is locked when the shop is closed. The 
fence is made of chain link and is approximately seven feet high. 
Claimant customarily used the exit way leading from the back door 
of the shop through the fenced-in area and out the gate to his 
car. 

·After the night meeting claimant left the shop by the 
back door as usual. He now thinks that after he left the build
ing someone had closed the shop door behind him although he stated 
that he might have been Abl~ t6 g~t b~~k into thQ shop through 
that door. The fact remains that he did not attempt to do so 
but walked to the gate and finding it locked decided to climb 
the.fence to enable him to get to his own truck on the parking 
lot more quickly than if he went around to the front and walked 
through a p~rrn?nent~~pening located near another company building. 

~ ' 

• When claimant attempted to climb the fence he fell 
and fractured his leg. 

_After the service manager made his offer to buy pizza 
for the group, he returned to his office~ he was there when he 
learned of claimant's injury. The shop foreman, also present 
at the meeting, left with another employee by the front door. 
They heard claimant's moans and advised the service manager. 

The employer contends that claimant was outside: the 
course and scope of his employment, stating that claimant's in
jury was a result of claimant's choice to scale the 7-foot fence 
and jump down to the employees' parking lot rather than to walk 
back to the main building and attempt a less hazardous exit. 
There was no question that while claimant was engaged in the 
training activity he was within the course and scope of his em-
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der which found his claim for an industrial injury on January 4,
1977 was not compensable.

Claimant is a line mechanic who normally drives his -
car to work-and parks it in the employee designated parking area
located northeast of the work area. Educational or job training
meetings were held at the place of employment on various occa
sions. Neither claimant nor the other employees were paid to
attend these meetings, however, the service manager advised them
of the meetings and, although the meetings were not mandatory,
the employees were expected to be present.

Following the first meeting on January 4, 1977, the ser
vice manager told the attending employees that he would buy them
a pizza. Behind the back door of the shop building in which claim
ant had attended the meeting was a fenced-in area used for the
storage of automobiles by the employer; once a person left the
building by the back door, he entered this lot and the only exit
from the lot was through a back gate or else to return into the
shop. There are other doors from the shop building that do not
lead into the fenced area. The back door bolted from the inside
and the gate leading from the fenced-in area to the employees'
parking lot normally is locked when the shop is closed. The
fence is made of chain link and is approximately seven feet high.
Claimant customarily used the exit way leading from the back door
of the shop through the fenced-in area and out the gate to his
car.

'After the night meeting claimant left the shop by the
back door as usual. He now thinks that after he left the build
ing someone had closed the shop door behind him although he stated
that he might have been SbU t6 back intO thQ ShOp thlOUgh
that door. The .fact remains that he did not attempt to do so
but walked to the gate and finding it locked decided to climb
the.fence to enable him to get to his own truck on the parking
lot more quickly than if he went around to the front and walked
through a permanent opening located near another company building.

■ •• N

■ When claimant attempted to climb the fence he fell
and fractured his leg.

After the service manager made his offer to buy pizza
for the group, he returned to his office; he was there when he
learned of claimant's injury. The shop foreman, also present
at the meeting, left with another employee by the front door.
They heard claimant's moans and advised the service manager.

The employer contends that claimant was outside; the
course and scope of his employment, stating that claimant's in
jury was a result of claimant's choice to scale the 7-foot fence
and jump down to the employees' parking lot rather than to walk
back to the main building and attempt a less hazardous exit.
There was no question that while claimant was engaged in the
training activity he was within the course and scope of his em-
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and an injury during that period would have been com
pensable. 

The Referee could find no Oregon case on point.nor· 
were any cited by either party, ~owe~er, he did rely upon case~ 

• citQd by Pro£~~~6r Larson, all of which supported the conten
tions of the employer. Larson, The Law of Workmen's Compensa
tion, Volwne 1, Sections 15.13, 21.81 and Volume lA, Section 
30.21. 

The Referee distinguished the facts before him from 
the facts in Qlson v. State Accident Insurance Fund, 29 Or App 
235. In Olson, the claimant's supervisor observed the activity 
and passiyely acquiesced in it by no~ objecting thereto; further
more, the employees .used bikes for transportation to and from 
work and regularly parked them in the area where claimant was 
injured. In the case before'him, the Referee found no evidence 
that the employer observed or acquiesced in any of its employees 
climbing over a locked fence to get to the parking lot. The 
mere exis~en~e of a 7-foot fence with a gate for ingres~·and 
egress which was kept locked during non-working hours would in-· 
dicate the employer's disapproval of the method chosen by the 
claimant for his,exit. He found no evidence that it was cus
tomary for claimant or any of the other employees to gain en
trance to the parking lot in the manner chosen by the claimant. 
He concluded that the claim was not ~ompensable. 

The majority of the Board, on de novo review, finds 
that claimant was in the· course and scope of his employment 
at the time of his injury .and that the claim was compensable. 
It is not questidned that the training meeting which claimant 
was attending was a part of his employment; the employees were 
asked to attend and were expected to be .there. At the time 
of his injury claimant was on his way from the meeting to his 
car which was parked in an area designated as the employee's 
parking lot located.on the employer's premises. The course taken 
by claimant was the course that the employees normally took when 
they left the work place to return to their cars at the end of 
the day's.shift and the gate was open at all times during reg
ular working hours. 

In this cas~, after the meeting concluded~ claimant 
l~fl the building and entered the fenced-in area~ it is not 
known whether or not claimant could have returned to the build-' 
ing: it is only known that only the night lights were on which 
makes it logical to assume that the back part of the building 
was locked. 

The majority of the Board concludes that although 
claimant may have been imprudent in his choice of methods of 
exit he was not so to the point of removing himself from the 
course and scope of his employment. 
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ploym nt and an injury during that p riod would hav b  n com
p nsabl .

Th R f r  could find no Or gon cas on point .nor'
w r any cit d by  ith r party, how v r, h did r lj^ upon cas s
CitQd by Pr0^65s6r Larson, all of which support d th cont n
tions of th  mploy r. Larson, Th Law of Workm n's Comp nsa
tion, Volum 1, S ctions 15.13, 21.81 and Volum lA, S ction
30.21.

Th R f r  distinguish d th facts b for him from
th facts in Olson v. Stat Accid nt Insuranc Fund, 29 Or App
■235. In Olson, th claimant's sup rvisor obs rv d th activity
and passiv ly acqui sc d in it by not obj cting th r to; furth r
mor , th  mploy  s .us d bik s for transportation to and from
work and r gularly park d th m in th ar a wh r claimant was
injur d. In th cas b for 'him, th R f r  found no  vid nc 
that th  mploy r obs rv d or acqui sc d in any of its  mploy  s
climbing ov r a lock d f nc to g t to th parking lot. Th 
m r  xist nc of a 7-foot f nc with a gat for ingr ss and
 gr ss which was k pt lock d during non-working hours would in-'
dicat th  mploy r's disapproval of th m thod chos n by th 
claimant for his- xit. H found no  vid nc that it was cus
tomary for claimant or any of th oth r  mploy  s to gain  n
tranc to th parking lot in th mann r chos n by th claimant.
Pi conclud d that th claim was not comp nsabl .

Th majority of th Board, on d novo r vi w, finds
that claimant was in th cours and scop of his  mploym nt
at th tim of his injury .and that th claim was comp nsabl .
It is not questioned that the training meeting which claimant
was attending was a part of his employment; the employees were
asked to attend and were expected to be .there. At the time
of his injury claimant was on his way from the meeting to his
car which was parked in an area designated as the employee's
parking lot located.on the employer's premises. The course taken
by claimant was the course that the employees normally took when
^they left the work place to return to their cars at the end of
the day's'Shift and the gate was open at all times during reg
ular working hours.

In this cas , aft r th m  ting conclud d,, claimant
the building and entered the fenced-in area; it is not

known whether or not claimant could have returned to the build- '
ing; it is only known that only the night lights were on which
makes it logical to assume that the back part of the building
was locked. '

The majority of the Board concludes that although
claimant may have been imprudent in his choice of methods of
exit he was not so to the point of removing himself from the
course and scope of his employment.
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The order of the Referee, dated October 12, 1977, is 
reversed. 

·claimant's claim for an injury· suffered on January 
4, 1977 is.hereby remanded to the employer, Gleaves Volkswagen, 
and its carrier, Universal Underwriters Insurance, to be accepted 
and for the payment of compensation, as provided by law, com-·. 
mencing on January 4, 1977 and until the claim shall be closed 
pursuant to the provisions of ORS 656.268. 

Cl~imant's attorney is awarded as a reasonable attor~ 
ney's fee £or his services before the Referee at the hearing a 
sum equal to $800, payable by the employer and its carrier. 

Claimant's attorney is awarded as a reasonable attor
ney's fee for his services at Board review a sum equal to $200, 
payable by the employer and its carrier. 

Chairman M~ Keith Wilson dissents as follows: 

Th@ well reasoned opinion ot the R~t~.~~ sn9~1a be 
affirmed by the Board, and I respectfully dissent from ~he major
ity opinion . 

. The cases cited by the Referee from other jurisdic
tions and the ·aiscussion of Professor Larson, set forth in the 
opinion, establish -a~~reasonable limitation in this difficult 
area of application of ~he "going and coming" rule .. 

This case is clearly distinguishable from Olson 
(29 Or App 235) as the element of employer's acquiescence and/or 
tacit approval is totally.absent h~re. 

To adopt the holding of the majority will be to 
extend coverage to employees on the premis~s of the empldyer, 
regardless of the activity of the employee, unless it retains 
the status of an intentional injury (ORS 656,156(1)). The 
concept of application of Norkers' Compensation coverage has 
been vastly enlarged since the original adoption of th·e law . · 
in Oregon as well as in other jurisdictions, but the line 
drawn by Professor Larson and the cases cited by him, provide 
a logical line of limitation, beyond which coverage should not 
be extended. 

/s/ M. Keith Wilson, Chairman 

-27-

ORDER

r v rs d.
Th ord r of th R f r  , dat d Octob r 12, 1977, is

Claimant's claim for an injury' suff r d on January
4, 1977 is,h r by r mand d to th  mploy r, Cl av s Volkswag n,
and its carri r. Univ rsal Und rwrit rs Insuranc , to b acc pt d
and for th paym nt of comp nsation, as provid d by lav7, com
m ncing on January 4, 1977 and until th claim shall b clos d
pursuant to th provisions of ORS 656.268.

Claimant's attorn y is award d as a r asonabl attor
n y's f  for his s rvic s b for th R f r  at th h aring a
sum  qual to $800, payabl by th  mploy r and its carri r.

Claimant's attorn y is award d as a r asonabl attor
n y's f  for his s rvic s at Board r vi w a sum  qual to $200,
payabl by th  mploy r and its carri r.

Chairman MJ K ith V7ilson diss nts as follows:

m

m

Th w ll r ason d opinion of th Rsfsr?? should b 
affirm d by th Board, and I r sp ctfully diss nt from th major
ity opinion.

. Th cas s cit d by th  R f r  from oth r jurisdic
tions and th discussion of Prof ssor Larson, s t forth in th 
opinion,  stablish a-*r asonabl limitation in this difficult
ar a of application of th "going and coming" rul . .

This cas is cl arly distinguishabl from Olson
(29 Or App 235) as th  l m nt of  mploy r's acqui sc nc and/or
tacit approval is totally , abs nt h r .

To adopt th holding of th majority will b to
 xt nd cov rag to  mploy  s on th pr mis s of th  mploy r,
r gardl ss of th activity of th  mploy  , unl ss it r tains
th status of an int ntional injury (ORS 656.156(1)). Th 
conc pt of application of VJork rs' Comp nsation cov rag has
b  n vastly  nlarg d sinc th original adoption of th law
in Or gon as w ll as in oth r jurisdictions, but th lin 
drawn by Prof ssor Larson and th cas s cit d by him, provid 
a logical lin of limitation, b yond which cov rag should not
b  xt nd d.

/s/ M. K ith Wilson, Chairman
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WCB CASE NO. 77-2614 JULY 13, 1978 

WILLIAM H, MANDLEY, CLAIMANT 
Galton, Popick & Scott, Claimant's Attys. 
SAIF, Legal Services,. Defense Atty. 
Request for Review by Claimant 

Reviewed by Board Members Wilson and Moore. 

.. . The claimant seeks Board review of the Referee's order 
t.which granted claimant 12 s 0 for 40% unscheduled low back disabil
ity. Claimant contends that he is entitled to a greater award 
for his unscheduled disability and also to a scheduled award for 
each of his legs. 

Claimant was a 61-year-old laborer when he strained 
his low back on September 26, 1976, lifting a heavy lawn mower in
to a truck. He had previously injured his lower back in 1946 and 
has had intermittent back problems since that date. He also had 
degenerative joint disease in his lumbar spine. Approximately 
one month before his injury, claimant had complained of low back 
pain to Dr. Satyanarayan; on September 27, 1976 he mentioned to 
Dr. Martin the occurrence of an injury on August 25, 1976 while 
shoveling dirt. 

The Referee found that claimant hag wo.~ed �Ba heavy 
lAbbrer in lhe construction industry for yeari and for several 
years he had worked tv:o jobs simultaneously, one involving con
stri:iction and the other janitorial work. In 1969 he had to 
abandon heavy labor due to a combination of a hiatal hernia, 
angina and intermittent low back problems. 

The Referee found that after claimant had 
from the 1976 injury he could not return to any work 
phy~iCJlly g!~~~lious; the Re!eree further found that 
had no lighte'r work available for claimant. 

recovered 
that W<?)? 
the employer 

Claimant had previously wor~ed with this employer as 
a janitor and at the time of his injury he was a caretaker for 

• 

the golf cours~. Claimant is 62 years old and has a fifth grade 
education. He has not worked since the date of his injury al
though he has looked for work through his labor union, the employ
ment office and a couple of janitorial services without any 
·success. Claimant appears not to have made any contact with the 
vocational rehabilitation services. 

Dr. Martin diagnosed a chronic significant degenera
tive lumbar disc disease with occasional right sciatic nerve 
involvement. Dr. Satyanarayan felt that claimant would continue 
to have recurrent back pain with any kind of activity which in
volved bending, lifting, carrying anything and that his problem 
would always be aggravated with heavy physical labor. 
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WCB CASE NO. 77-2614 JULY 13, 1978

.WILLIA  H.  ANDLEY, CLAI ANT-
Galton, Popick & Scott, Claimant's Attys.
SAIF, L gal S rvic s,. D f ns Atty.
R qu st for R vi w by Claimant

R vi w d by Board M mb rs Wilson and Moor ,

Th claimant s  ks Board r vi w of th R f r  's ord r
^.which grant d claimant 12 8° for 40% unsch dul d low back disabil
ity. Claimant cont nds that h is  ntitl d to a gr at r award
for his unsch dul d disability and also to a sch dul d award for 
 ach of his l gs.

Claimant was a 61-y ar-old labor r wh n h strain d
his low back on S pt mb r 26, 1976, lifting a h avy lawn mow r in
to a truck. H had pr viously injur d his low r back in 1946 and
has had int rmitt nt back probl ms sinc that dat . H also had
d g n rativ joint dis as in his lumbar spin . Approximat ly
on month b for his injuiry, claimant had complain d of low back
pain to Dr. Satyanarayan; on S pt mb r 27, 1976 h m ntion d to
Dr. Martin th occurr nc of an injury on August 25, 1976 whil 
shov ling dirt.

Th R f r  found that claimant had wWtKcd dS 3 hCdVy
l&bor r in th construction industry for y ars and for s v ral
y ars h had work d tv-’o jobs simultan ously, on involving con
struction and th oth r janitorial work. In 1969 h had to
abandon h avy labor du to a combination of a hiatal h rnia,
angina and int rmitt nt low back probl ms.

Th R f r  found that aft r claimant had r cov r d
from th 1976 injury h could not r turn to any work that wa§
physically Sf YShVibus; th h ^ r  furth r found that .th  mploy r
had no light r work availabl for claimant.

Claimant had pr viously work d with this  mploy r as
a janitor and at th tim of his injury h was a car tak r for
th golf cours . Claimant is 62 y ars old and has a fifth grad 
 ducation. H has not work d sinc th dat ' of his injury al
though h has look d for work through his labor union, th  mploy
m nt offic and a coupl of janitorial s rvic s without any 
'succ ss. Claimant app ars not to hav mad any contact with th  
vocational r habilitation s rvic s.

Dr. Martin diagnos d a chronic significant d g n ra
tiv lumbar disc dis as with occasional right sciatic n rv 
involv m nt. Dr, Satyanarayan f lt that claimant would continu 
to hav r curr nt back pain with any kind of activity which in
volv d b nding, lifting, carrying anything and that his probl m
would always b aggravat d with h avy physical labor.
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Pasquesi felt that claimant probably should mini
mize repetitive bending, stooping, and twisting and lifting more 
than 30 pounds. He rated his impairment at 10% of the whole man. 

Dr. Cherry examined claimant on October 26, 1977. 
Aftgr hg was given the history including the J.~ 1~ b~ck p;robleffi!'.> 
and the ones that followed, he stated that, " .... the present 
episode is the worst he has ever had.". Based on claimant's age, 
education,· past work experience, retrainability, and current 
physical condition, Dr. Cherry said claimant was permanently and 
totally disabled. On November.JO, 1977 Dr. Satyanarayan agreed 
with Dr. Cherry's finding in each and every particular. 

The Referee found that claimant apparently has retired 
from the work force. It was necessary to resolve whether or not 
claimant's: increased back wymptoms were the result of the degen
erative spine disease or aggravation by the September 1976 acci
dent. The expert medical evidence needed to determine this mat
ter was supplied by reports from Dr. Cherry and Dr. Satyanarayan. 

The Referee came close to rating claimant's loss of 
earning capacity the same as Dr. Cherry, but concluded that the 
preponderance of the evidence indicated that an award equal to 
40% of the maximum allowable by law for unscheduled disability 
would adequately compensate claimant for his loss of wage earn
ing capacity. 

The Board, on de novo review, finds that claimant's 
loss of wage earning capacity is considerable. The medical evi
dence is uncontradicted that claimant cannot engage in any work 
which involves bending, stooping, lifting, nor can h~ engage in 
any of his pre-accident employ~ent capacities. Claimant has 
worked in heavy construction for the majority of his life and 
for 17 years he was able to handle two jobs at the same time. 
Claimant's industrial injury of September 19.76 has effectively 
terminated his employability in the labor market. With respect 
to claimant's motivation, the evidence indicates he has-made 
numerous attempts to obtain other employment but met with no 
success. ' 

The medical evidence indicates that claimant's injury 
is moderately severe and the non-medical evidence demonstrates 
that claimant's abiltiy to perform physical labor has always 
been claimant's sole employment asset. Claimant has now lost 
this asset and his services have little, if any, marketable 
v'alue. 

The Board concludes, based upon both the medical and 
non-medical evidence, that to adequately compensate claimant for 
his loss of wage earning capacity resulting from his industrial 
injury of. September 26, 1976 claimant is entitled to an award of 
244° which represents 7-% of the maximum allowable by statute for 
his unscheduled disability. 
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Dr. Pasquesi felt that claimant probably should mini
mize repetitive bending, stooping, and twisting and lifting more
than 30 pounds. He rated his impairment at 10% of the whole man.

Dr. Cherry examined claimant on October 26, 1977.
AftQr hQ was giv n th history including th bsck probl msand the ones that followed, he stated that, "... . the present
episode is the worst he has ever had.". Based on claimant's age,
education,’ past work experience, retrainability, and current
physical condition. Dr. Cherry said claimant was permanently and
totally disabled. On November-30, 1977 Dr. Satyanarayan agreed
with Dr. Cherry's finding in each and every particular.

The Referee found that claimant apparently has retired
from the work force. It was necessary to resolve whether or not
claimant's increased back wymptoms were the result of the degen
erative spine disease or aggravation by the September 1976 acci
dent. The expert medical evidence needed to determine this mat
ter was supplied by reports from Dr. Cherry and Dr. Satyanarayan.

The Referee came close to rating claimant's loss of
earning capacity the same as Dr. Cherry, but concluded that the
preponderance of the evidence indicated that an award equal to
40% of the maximum allowable by law for unscheduled disability
would adequately compensate claimant for his loss of wage earn
ing capacity.

The Board, on de novo review, finds that claimant's
loss of wage earning capacity is considerable. The medical evi
dence is uncontradicted that claimant cannot engage in any work
which involves bending, stooping, lifting, nor can he engage in
any of his pre-accident employment capacities. Claimant has
worked in heavy construction for the majority of his life and
for 17 years he was able to handle two jobs at the same time.
Claimant's industrial injury of September 19.76 has effectively
terminated his employability in the labor market. With respect
to claimant's motivation, the evidence indicates he has made
numerous attempts to obtain other employment but met with no
success. ’ *

The medical evidence indicates that claimant's injury
is moderately severe and the non-medical evidence demonstrates
that claimant's abiltiy to perform physical labor has always
been claimant's sole employment asset. Claimant has now lost
this asset and his services have little, if any, marketable
value.

The Board concludes, based upon both the medical and
non-medical evidence, that to adequately compensate claimant for
his loss of wage earning capacity resulting from his industrial
injury of,September 26, 1976 claimant is entitled to an award of
244° which represents 7-% of the maximum allowable by statute for
his unscheduled disability.
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The Board finds no justification for granting claim

ant an award for loss of function of either of his lower extre
mities. 

ORDER 

The order of the Referee, dated January 12, 1978, is 
modified. 

Claimant is awarded 244° of a maximum of 320° for 
his unscheduled low back disability. This award is in lieu of 
the award made by the Referee's order which in all other respects 
is affirmed. 

Claimant's attorney is awarded as a reasonable attor
ney's fee for his services at Board review a sum equal to 25% 
of the j.n~reaoed comp~n;,;'2 tion gt~ ted cl0-tman t pursuant to this 
order, payable out of said compensation as paid, not to exceed 
$2,300. 

WCB CASE NO. 77-4823 

ROBERT RIMER, CLAIMANT 
Myrick, Coulter, Seagraves, Nealy 

& Myrick, Claimant's Attys. 
SAIF, Legal Services·, Defense Atty. 
Request for Review by Claimant 

JULY 13, 1978 

Reviewed by Board Members 1vilson and Moore. 

Claimant seeks Board revie,,,;r of the Referee's order 
which granted him compensation equal to 256° for 80% unscheduled 
disability. 

The Boar9, after de nova review, affirms and adopts 
the Opinion and Order of the Referee, a copy of which is at
tached her.eta and, by this reference, is made a part hereof. 

ORDER 

The order of the Referee·, dated November 23, 1977, is 
affirmed. 
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Th Board finds no justification for granting claim
ant an award for loss of function of  ith r of his low r  xtr 
miti s.

ORDER

modifi d.
Th ord r of th R f r  , dat d January 12, 1978, is

Claimant is award d 244^ of a maximum of 320® for
his unsch dul d low back disability. This award is in li u of
th award mad by th R f r  's ord r which in all oth r r sp cts
is affirm d. '

Claimant's attorn y is award d as a r asonabl attor
n y's f  for his s rvic s at Board r vi w a sum  qual to 25%
of th incr as d comp nsation gi*ant d claimant pursuant to this
ord r, payabl out of said comp nsation as paid, not to  xc  d
$2,300.

WCB CASE NO. 77-4823 JULY 13, 1978

ROBERT RIMER, CLAIMANT
Myrick, Coult r, S agrav s, N aly

& Myrick, Claimant's Attys.
SAIF, L gal S rvic s', D f ns Atty.
R qu st for R vi w by Claimant

R vi w d by Board M mb rs Wilson and Moor .

Claimant s  ks Board r vi w of th R f r  's ord r
which grant d him comp nsation  qual to 256® for 80% unsch dul d
disability.

Th Board, aft r d novo r vi w, affirms and adopts
th Opinion and Ord r of th R f r  , a copy of which is at
tach d h r to and, by this r f r nc , is mad a part h r of.

ORDER

Th ord r of th R f r  ', dat d Nov mb r 23, 1977, is
affirm d.
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WCB CASE NO. 77-737 

MARIA SALINAS, CLAIMANT 
Wendell G~ci~so, Clai~ant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by the SAIF 

JULY 1 3 , 19 7 8 

Reviewed by Board !1embers Wilson · and !1oore. 

The State Accident Insurance Fund requests review 
by the Board of the Referee 1 s order which set aside its par
tial denial dated December 30, 1976 and remanded the claim
ant's claim to it. 

The issue is whether claimant's psychological prob
lems allegedly arising out of an industrial injury occurring 
in September 1974 are compensable. The Fund has not disputed 
that claimant suffered a compensable industrial injury in Sep
tember 1974 when a motor fell striking claimant on the side 
of her head. Initially, it was thought that claimant had 
suffered a fractured skull. Claimant alleges she was knoc~ed 
unconscious for a substantial period of time. Dr. O'Brien, 
a neurologist who examined claimant within two weeks of the 
original accident, first accepted this history but as time 
passed elected to disregard it and ultimately concluded that 
claimant had simply bumped her head and that it was actually 
a seemingly trivial accident. 

Claimant is of Mexican origin .and speaks no English. 
She has a fifth grade education obtained in Mexico. Because 
of the "language barrier 11 - claimant was eventually referred to 
a Spanish speaking psychiatrist, Dr. Proano, who resided in 
Vancouver, Washington. He hospitalized claimant in January 
1976 and apparently achieved excellent results, discharging 
claimant as completely recovered on March 26, 1976. However, 
soon thereafter, claimant began seeing Dr. 0 1 Brien again on 
a regular basis. When Dr. O'Brien finally decided that fur
ther treatment was useless, the Fund advised claimant that 
it _11 fulfilled our responsibility fully for the original acci
dent11 and denied further responsibility for treatment of the 
alleged unrelated disorders, to-wit: mental, emotional, psy
chiatric ~nd/or psychological conditions. 

The Referee found that claimant had sustained an 
accepted industrial injury and that since that injury she 
had manifested extreme psychophysiological disorders and hys
terical reaction.· Claimant alleges these conditions which 
are considered to be permanent are the direct result of her 
industrial injury; the Fund contends they ale not. 

The Referee stated it was interesting to note that 
both Dr. O'Brien and Dr. Proano took the position that because 
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WCB CASE NO. 77-737

MARIA SALINAS, CLAIM^T
W nd ll Gronso, Claimant's Atty. 
SAIF, L gal S rvic s, D f ns Atty. 
R qu st for R vi w by th SAIF

JULY 13, 1978

R vi w d by Board M mb rs Wilson and rioor .

Th Stat Accid nt Insuranc Fund r qu sts r vi w
by th Board of th R f r  's ord r which s t asid its par
tial d nial dat d D c mb r 30, 1976 and r mand d th claim
ant's claim to it.

©

Th issu is wh th r claimant's psychological prob
l ms all g dly arising out of an industrial injury occurring
in S pt mb r 1974 ar comp nsabl . Th Fund has not disput d
that claimant suff r d a comp nsabl industrial injury in S p
t mb r 1974 wh n a motor f ll striking claimant on th sid 
of h r h ad. Initially, it was thought that claimant had
suff r d a fractur d skull. Claimant all g s sh was knock d
unconscious for a substantial p riod of tim . Dr. O'Bri n,
a n urologist who  xamin d claimant within two w  ks of th  
original accid nt, first acc pt d this history but as tim 
pass d  l ct d to disr gard it and ultimat ly conclud d that
claimant had simply bump d h r h ad and that it was actually
a s  mingly trivial accid nt.

Claimant is of M xican origin .and sp aks no English
Sh has a fifth grad  ducation obtain d in M xico. B caus 
of th "languag barri r"- claimant was  v ntually r f rr d to
a Spanish sp aking psychiatrist, Dr. Proano, who r sid d in
Vancouv r, Washington. H hospitaliz d claimant in January
1976 and appar ntly achi v d  xc ll nt r sults, discharging
claimant as compl t ly r cov r d on March 26, 1976. How v r,
soon th r aft r, claimant b gan s  ing Dr. O'Bri n again on
a r gular basis. Wh n Dr. O'Bri n finally d cid d that fur
th r tr atm nt was us l ss, th Fund advis d claimant that
it ."fulfill d our r sponsibility fully for th original acci
d nt" and d ni d furth r r sponsibility for tr atm nt of th  
all g d unr lat d disord rs, to-wit: m ntal,  motional, psy
chiatric and/or psychological conditions.

Th R f r  found that claimant had sustain d an 
acc pt d industrial injury and that sinc that injury sh 
had manif st d  xtr m psychophysiological disord rs and hys
t rical r action.' Claimant all g s th s conditions which
ar consid r d to b p rman nt ar th dir ct r sult of h r
industrial injury; th Fund cont nds th y ar not.

Th R f r  stat d it was int r sting to not that
both Dr. O’Bri n and Dr. Proano took th position that b caus 
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could not assist ~laimant, therefore, her condition was 
non-compensable. He felt that the doctors reached legal, rather 
than medical, conclusions. He also found it interesting that 
neither physician practiced in the state of Oregon except. for· 
a "border privilege" exercised by Dr. O'Brien. 

Claimant had been regularly and steadily employed 
up until the date of her injury and there was no showing that 
either psychiatric or physiol95i~~l ~rbblemB WE[E pr~-§Xisting, 
and the Referee concluded that although claimant's industrial 
injury might have been minor in its origin, it was res~onsible 
for claimant's present psychological problems. He found com
plete absence of testimony indicating any pre-existing psycho
logical problems. He felt that Dr. O'Brien's contention that 
claimant's condition was simply waiting to occur and would 
therefore have been caused by any "triggering" episode was 
not sufficient to justify a finding that claimant's condition 
was not compensable because regardless of claimant's under
lying personality disorder, it was, in fact, the industrial 
injury that caused or materially contributed to her hysteri
cal neurosis, 

The Board, on de nova review, finds that claimant 
has failed• to meet her burden of establishing by a preponder
ance of the evidence that her claim was compensable. Claim
ant's testimony was that she had been knocked unconscious when 
the motor fell striking her on the back of her head. The record 
indicates that Dr. O'Brien's report of October 3, 1974 makes 
no mention of claimant being unconscious,- it merely states that 
she was examined on that date because of a skull injury which 
had occurred apparently on September 23 when a motor fell on 
top of her head. X-rays of the skull were reviewed and Dr.· 
O'Brien suggested that claimant be treated conservatively. 
He had performed a neurological examination and, with the help 
of an interpreter, found no n~urological deficits. None of 
the other medical reports indicaie that claimant was uncon
scious. Claimant testified that she did not regain conscious
ness until after she had been in the hospital, however, the 
hospital admissions sheet indicates that at the exact time 
of her admiss~on claimant signed the consent for treatment. 

Apparently, the Referee decided to either ignore or 
give little weight to the reports from Dr. Proano and the re
ports and testimony of Dr. O'Brien. He stated that because 
each felt he could not assist claimant, therefore each felt 
claimant's condition was non-compensable, There ig nothing 
in the record which.would support such a statement. The 
Board fails to understand why it was necessary to state, 
"neither physician practices in the state of Oregon, except 
for 'border privileges' exercised by Dr. O'Brien." A license 
to practice in the state of Oregon has nothing to do with a 
doctor's competence to evaluate and determine the results of 
an injury. The Referee was of the opinion that Dr. O'Brien 

-32-

 ach could not assist claimant^ th r for , h r condition was
non-comp nsabl . H f lt that th doctors r ach d l gal, rath r
than m dical, conclusions. H also found it int r sting that
n ith r physician practic d in th stat of Or gon  xc pt.for
a "bord r privil g "  x rcis d by Dr, O'Bri n.

Claimant had b  n r gularly and st adily  mploy d
up until th dat of h r injury and th r was no showing that
 ith r psychiatric or physiolpgproblGma W r pr -@.Xigting,
and th R f r  conclud d that although claimant's industrial
injury might hav b  n minor in its origin, it was r sponsibl 
for claimant's pr s nt psychological probl ms. H found com
pl t abs nc of t stimony indicating any pr - xisting psycho
logical probl ms. H f lt that Dr. O'Bri n's cont ntion that
claimant’s condition was simply waiting to occur and would
th r for hav b  n caus d by any "trigg ring"  pisod was
not suffici nt to justify a finding that claimant's condition
was not comp nsabl b caus r gardl ss of claimant's und r
lying p rsonality disord r, it was, in fact, th industrial
injury that caus d or mat rially contribut d to h r hyst ri
cal n urosis.

#

Th Board, on d novo r vi w, finds that claimant
has fail d-to m  t h r burd n of  stablishing by a pr pond r
anc of th  vid nc that h r claim was comp nsabl . Claim
ant's t stim.ony was that sh had b  n knock d unconscious wh n
th motor f ll striking h r on th back of h r h ad. Th r cord
indicat s that Dr. O'Bri n's r port of Octob r 3, 1974 mak s
no m ntion of claimant b ing unconscious,* it m r ly stat s that
sh was  xamin d on that dat b caus of a skull injury which
had occurr d appar ntly on S pt mb r 23 wh n a motor f ll on 
top of h r h ad. X-rays of th skull w r r vi w d and Dr.
O'Bri n sugg st d that claimant b tr at d cons rvativ ly.
H had p rform d a n urological  xamination and, with th h lp
of an int rpr t r, found no n urological d ficits. Non of 
th oth r m dical r ports indicat that claimant was uncon
scious. Claimant t stifi d that sh did not r gain conscious
n ss until aft r sh had b  n in th hospital, how v r, th  
hospital admissions sh  t indicat s that at th  xact tim 
of h r admission claimant sign d th cons nt for tr atm nt.

Appar ntly, th R f r  d cid d to  ith r ignor or
giv littl w ight to th r ports from Dr. Proano and th r 
ports and t stimony of Dr. O'Bri n. H stat d that b caus 
 ach f lt h could not assist claimant, th r for  ach f lt
claimant's condition was non-comp nsabl . Th r is nothing
in th r cord which would support such a stat m nt. Th 
Board fails to und rstand why it was n c ssary to stat ,
"n ith r physician practic s in th stat of Or gon,  xc pt
for 'bord r privil g s'  x rcis d by Dr. O'Bri n." A lic ns 
to practic in th stat of Or gon has nothing to do with a
doctor's comp t nc to  valuat and d t rmin th r sults of
an injury. Th R f r  was of th opinion that Dr. O'Bri n
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not aware of the intervening treatment afforded claimant 
by Dr. Proano, however, the evidence indicates that Dr. O'Brien 
reviewed all of Dr. Proano 1 s reports (Exhibit 50) . 

. The Board finds that the only expert medical testi
mony in this case is that of Dr. Proano and Dr. O'Brien and 
both agree that the industrial accident was not a significant 
factor in claimant 1 s element of the psychopathology but, rather, 
that the claimant has an underlying dependent personality and 
is unable to cope with her life situation. · 

Complete review of the medical evidence indicates that 
claimant had underlying psychopathology and that she was waiting 
for some specific instance upon 0hich to base it. If it had 
not been the industrial injury, it was a reasonable medical 
probability that she would have found another "vehicle 11 to use 
to exhibit these or similar symptoms. Claimant wished to avoid 
facing the realities of life; her ihdustrial injury provided 

her an ex~u~~ t~ do QO. 

The fact that claimant's psychological problems fol
lowed her industrial injury, absent any medical evidenc~ to es
tablish causal relationship, is not sufficient to find such 
psychological problems compensable and the responsibility of 
the Fund. ~· .. ~ ... ,,, 

ORDER 

The order of the Referee, dated January 31, 1978, is 
reversed. 

The denial of the Fund, dated December 30, 1976, is 
affirmed. 

, WCB CASE NO. 77-5209 JULY 13, 1978 

LESTER A. TIPTON, CLAIMANT 
Emmons, Kyle, Kropp & Kryger, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant 

Reviewed by Board !0lembers Wilson and Moore. 

, Claimant seeks Board review of the Referee's order 
which granted him compensation equal to 90° for 60% loss of 
the left leg. Claimant contends that he is permanentl~ and 
totally disabled. 

The Board, after de nova review, affirms and adopts 
the Opinion and Order of the Referee, a copy of which is at
tached hereto and, by this reference, is made a part hereof. 
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#
was not awar of th int rv ning tr atm nt afford d claimant
by Dr. Proano, how v r, th  vid nc indicat s that Dr. O'Bri n
reviewed all of Dr. Proano's r ports (Exhibit 50).

. Th Board finds that th only  xp rt m dical t sti
mony in this cas is that of Dr. Proano and Dr. O’Bri n and
both agr  that th industrial accid nt was not a significant
factor in claimant's  l m nt of th psychopathology but, rath r,
that th claimant has an und rlying d p nd nt p rsonality and
is unabl to cop with h r lif situation.

Compl t r vi v; of th m dical  vid nc indicat s that
claimant -had und rlying psychopathology and that sh was waiting
for som sp cific instanc upon which to bas it. If it had
not b  n th industrial injury, it was a r asonabl m dical
probability that sh would hav found anoth r "v hicl " to us 
to  xhibit th s or similar symptoms. Claimant wish d to avoid
facing th r aliti s of lif ; h r industrial injury provid d
h r ah dO SO. ’

Th fact that claimant's psychological probl ms fol
low d h r industrial injury, abs nt any m dical  vid nc to  s
tablish causal r lationship, is not suffici nt to find such
psychological probl ms comp nsabl and th r sponsibility of 
th Fund.

IORDER

r v rs d.
Th ord r of th R f r  , dat d January.31, 1978, is

' Th d nial of th Fund, dat d D c mb r 30, 1976, is
affirm d.

m

WCB CASE NO, 77-5209 JULY 13, 1978

LESTER A. TIPTON, CLAIMANT
Emmons, Kyl , Kropp & Kryg r, Claimant's Attys.
SAIF, L gal S rvic s, D f ns Atty.
R qu st for R vi w by Claimant

R vi w d by Board M mb rs Wilson and Moor .

Claimant s  ks Board r vi w of th R f r  's ord r
which grant d him comp nsation  qual to 90° for 60% loss of
th l ft l g. Claimant cont nds that h is p rman ntly, and
totally disabl d.

Th Board, aft r d novo r vi w, affirms and adopts
th Opinion and Ord r of th R f r  , a copy of which is at
tach d h r to and, by this r f r nc , is mad a part h r of.
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ThQ ord~r 6f lhe fteferee~ Jaied March 3, 1978, is 
affirmed. 

WCB CASE NO. 77-3840 JULY 14, 1978 

KENNETH J. BOSELL, CLAIMANT 
Galton, Popick & Scott, Claimant's Attys. 
Bemis & Breathouwer, Defense Attys. 
Request for Review by Claimant 

Reviewed by Board Members Wilson and Phillips. 

Claimant seeks Board review of the Referee's order 
which affirmed the July 1, 1976 Determination Order whereby 
he was granted compensation equal to 48° for 15% unscheduled 
low back disability. 

\ 

The Board, after de novo review, affirms and adopts 

• 

the Opinion and Order of the Referee, a copy of which is at
tached hereto and, by this reference, is made a part hereof. 
However, there is an error in the order which should be corrected. 
On page 3, paragraph 2, the words II SAIF inve~tiga tor" should be - . 
changed to read "l-1ission Insurance Company investigator.... · · 

ORDBR 

The order of the Referee, dated November 29, 1977, is 
affirmed. 

WCB CASE NO. 77-5650 

DOROTHY COZAD, CLAIMANT 
Chandler, Walberg, Whitty & 

Stokes, Claimant's Attys. 
SAIF, Legal Services, Defense Atty._ 
Request for Review by Claimant 

JULY 14 , 19 7 8 

Reviewed by Board Members Wilson and Phillips. 

Claimant seeks Board review of the Referee's order 
which affirmed the carrier's denial of her claim for· an alleged 
back injury. 

The Board, after de novo review, affirms and adopts 
the Opinion and Order'of the Referee, a copy of which is at-
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ORDER

Th0 Af the R f r  , dated  arch 3 , 1978 , is taffirmed.

WCB CASE NO. 77-3840 JULY 14, 1978

KENNETH J. BOSELL, CLAI ANT
Galton, Popick & Scott, Claimant's Attys.
Bemis & Breathouwer, Defense Attys.
Request for Review by Claimant

Reviewed by Board  embers Wilson and Phillips.
Claimant seeks Board review of the Referee's order

which affirmed the July 1, 1976 Determination Order whereby
he was granted compensation equal to 48® for 15% unscheduled
low back disability.

The Board, after de novo review, affirms and adopts
the Opinion and Order of the Referee, a copy of which is at
tached hereto and, by this reference, is made a part hereof.
However, there is an error in the order which should be corrected
On page 3, paragraph 2, the words "SAIF investigator" should be
changed to read " ission Insurance Company investigator"'.

ORDER

#

affirmed.
The order of the Referee, dated November 29, 1977, is

JULY 14, 1978WCB CASE NO. 77-5650

DOROTHY C02AD, CLAI ANT
Chandler, Walberg, Whitty &

Stokes, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

Reviewed by Board  embers Wilson and Phillips.
Claimant seeks Board review of the Referee's order

which affirmed the carrier's denial of her claim for'an alleged
back injury.

The Board, after de novo review, affirms and adopts
the Opinion and Order'of the Referee, a copy of which is at-
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t~ched hereto and, by this reference, is made a part hereof. 

ORDER 

' The order of the Referee, dated December 29, 1977, is 
affirmed. 

WCB CASE NO. 77-4729 

SANDRA EVANS, CLAIMANT 
Rader & Rader, Claimant's Attys. 
Souther, Spaulding, Einsey, Williamson 

& Schwabe, Defense At;tys. 
Request fo~ Review qy_ c.laimant . 

JULY 14 , 19 7 8 

Reviewed by Board Members 1Yilson and Phillips. 

Claimant seeks Board review of the Referee's order 
which gra~ted her cornpehsation equal to 36 6 ior ~0% loss ol 
the left leg. Claimant· contends that she is entitled to at 
least 50% disability. 

The Board, after de novo review, affirms and adopts 
the Opinior:i. and O:rqe;i;: of the Referee, -~ copy of which is at
tached hereto and, by this reference, is made a part hereof. 

ORDER 

The order of the Referee, dated January 30, 1978, is 
affirmed. 

CLAIM NO. C604/8759 HOD 

DARRELL D. FULTON, CLAIM.ANT 
Own Motlori Determination 

JULY 14, 1978 

Claimant, a press man for the Oregonian, sustained 
a compensable injury on November 14, 1968 when he stepped across 
a plate track, slipped and wrenched his back. The diagnosis was 
a herniated intervertebral disc at the lumbosacral level on the 
right. The claim was closed on April 10, 1969 with no award of 
compensation. 

A laminectomy, relate~ to the 1968 injury, was per
formed on May 13, 19 74. A Board's Owri. notion Order, date~ Oct
ober 10, 1974, reopened claimant's claim. It was closed by an 
Own .Motio11 Determination, dated Hay 8, 1975, which granted claim
ant 48° f~r 15% unscheduled disability . ... 

- ,c;_ 

m

m

9

tach d h r to and, by this r f r nc , is mad a part h r of.

ORDER
Th ord r of th R f r  , dat d D c mb r 29, 1977, is

affirm d.

WCB CASE NO. 77-4729 JULY 14, 197

SANDRA EVANS, CLAIMANT
Rad r & Rad r, Claimant’s Attys.
South r, Spaulding, Kins y, Williamson

& Schwab , D f ns Attys.
R qu st for R vi w by Claimant .

R vi v/ d by Board M mb rs Wilson and Phillips.

Claimant s  ks Board r vi w of th R f r  's ord r
which grant d h r comp nsation  qual to 30* for ^0% loss of
th l ft l g. Claimant' cont nds that sh is  ntitl d to at 
l ast 50% disability.

Th Board, aft r d novo r vi v;, affirms and adopts
th Opinion and Ord r of th R f r  , a copy of v/hich is at
tach d h r to and, by this r f r nc , is mad a part h r of.

ORDER

affirm d.
Th ord r of th R f r  , dat d January 30, 1978, is

CLAIM NO. C604/8759 HOD JULY 14, 1978

DARRELL D. FULTON, CLAIMANT
Own Motion D t rmination

Claimant, a pr ss m.an for th Or gonian, sustain d
a comp nsabl injury on Nov mb r 14, 1968 wh n h st pp d across
a plat track, slipp d and wr nch d his back. Th diagnosis was
a h rniat d int rv rt bral disc at th lumbosacral l v l on th 
right. Th claim was clos d on April 10, 1969 with no av/ard of
comp nsation.

A lamin ctomy, r lat d to th 1968 injury, was p r
form d on^May 13, 1974. A Board's Own Motion Ord r, dat d Oct
ob r 10, 1974, r op n d claimant's claim. It was clos d by an
Own Motion D t rmination, dat d May 8, 1975, which grant d claim
ant 48° for 15% unsch dul d disability.

' 
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upon a letter from Dr. Colletti, the Board re
opened the claim in May 1977 by an Own Hotion Order, with tem
porary total disability compensation commencing on February 8, 
1977, the date claimant was unable· to work because of recurrent 
sciatica and disc disease. On January 27, 1978 Dr. Colletti in
dicated claimant could do his job without a noticeable amount 
of discomfort, stating that claimant was restricted from stoop
ing, bending, and lifting, especially weights over forty pounds. 

On February 3, 1978 the carrier requested a determin
ation of claimant's present disability. The Evaluation Division 
of the l'lorkers I Compensation Department recommended that claim-
ant be granted no additional compensation. · · 

The Board concurs in this recommendation only insofar 
as it relates to permanent partial disability but finds claimant 
is entitled to compensation for temporary total disability from 
February 8, 1977 to January 27, '1978, less time worked. 

ORDER 

Claimant is granted compensation for temporary total 
disability from February 8, 1977 through J~nuary 27, 1978, less 
time worked. 

WCB CASE NO. 77-875 

EUGENE C. GORA, CLAIMANT 
Sidman & Smith, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant 

JULY 14, 1978 

Reviewed by Board Members Wilson ~nd Phillips. 

Claimant seeks Board review of the Referee's order 
wl1ich granted him compensation equal to 2~.8° for ~5%_loss of 
the right arm. Claimant contends .that this award 1.s inadequate. 

The Board, after de nova review, affirms and adopts 
the Opinion and Order of the Referee, a copy of which is at
tached hereto and, by this reference, is made a part hereof. 

ORDER 

The order of the Referee, dated January 31, 1978, is 
affirmed. 

Bas d upon a l tt r from Dr. Coll tti, th Board r 
op n d th claim in May 1977 by an Own Motion Ord r, with t m
porary total disability comp nsation comm ncing on F bruary 8,
1977, th dat claimant was unabl to work b caus of r curr nt
sciatica and disc dis as . On January 27, 1978 Dr. Coll tti in
dicat d claimant could do his job without a notic abl amount
of discomfort, stating that claimant was r strict d from stoop
ing, b nding, and lifting,  sp cially w ights ov r forty pounds.

On F bruary 3, 1978 th carri r r qu st d a d t rmin
ation of claimant's pr s nt disability. Th Evaluation Division
of th Work rs' Comp nsation D partm nt r comm nd d that claim
ant b grant d no additional comp nsation.

Th Board concurs in this r comm ndation only insofar
as it r lat s to p rman nt partial disability but finds claimant
is  ntitl d to comp nsation for t mporary total disability from
F bruary 8, 1977 to January 27, 1978, l ss tim work d.

ORDER

Claimant is grant d comp nsation for t mporary total
disability from F bruary 8, 1977 through January 27, 1978, l ss
tim work d.

m

WCB CASE NO. 77-875 JULY 1-4, 19 78

EUGENE C. GORA, CLAIMANT
Sidman & Smith, Claimant's Attys,
SAIF, L gal S rvic s, D f ns Atty,
R qu st for R vi w by Claimant

R vi w d by Board M mb rs Wilson and Phillips.

Claimant s  ks Board r vi w of th R f r  's ord r
which grant d him comp nsation  qual to 28,8° for 15% loss of
th right arm. Claimant cont nds that this award is inad quat 

Th Board, aft r d novo r vi w, affirms and adopts
th Opinion and Ord r of th R f r  , a copy of which is at
tach d h r to and, by this r f r nc , is mad a part h r of.

ORDER
Th ord r of th R f r  , dat d January 31, 1978, is

affirm d.
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CASE NO. 76-5945 
~ _...,._~ ... J.ULY 14, 19 78 

GARY G. HILL; CLAIMANT . 
Coll~y, Johncion & Nek~~, Claimanl1s 
Rhoten, RhotE!n & Speers tra, Defense Attys. 
Request for Review by Claimant 

Reviewed.by Board Members Wilsonand Phillips . 
....... , .... 

. Ciaimant seeks Board review of the Referee's order 
which affirmed the carrier's denial of his claim for aggravation 

' l 

'The Board, after de novo review, affirms and adopts 
the Opinion and Order of the Referee·, a copy of which is at
tached hereto and, by this reference, is made a par~ hereof. 

ORDER 
...... 

affirmed. 
The order of the Referee, dated Fe~ruary 10, 1978, is 

WCB CASE NO. 77-'3347 JULY 14, 1978 

HAROLD HOHLFELD, CLAIMANT 
Carney, Probst & Levak, Cla_irnant's Attys. 
Jones, Lang, Klein, Wolf & pmith, 

De fen Be Atty a 
Request for Review by Employer 

Reviewed by Board Members Wilson and Phillips. 

The employer ?eeks Board review of the Referee's 
order which granted claimant compensation for 64° for 20% 
unscheduled disability. The employer contends that the 5% 
award of the filetermination Order should be reaffirmed. 

The Board, after de nova review, affirms and adopts 
the Opinion and Order of the Referee, a copy of which is at
tached hereto and, by this reference,·is made a part hereof. 

ORDER 

The order of the Referee, dated November-28, 197.7, 
is affirmed. ' 

' 
Claimant's attorney is hereby granted a reasonable 

attorney's fee for his services in connection with this Board 
review in the amount of $350, payable by the carrier. 

m
WGB CASE NO,. 76-5945 ...J.ULY 14, 19 78

GARY G. HILL, CLAIMANTColley, Johnson £  ok^s, Claimant's ld:tys.
Rhot n, Rhot n & Sp  rstra, D f ns Attys.
R qu st for R vi w by Claimant

R vi w d, by Board M mb rs Wilsonand Phillips.

Claimant s  ks Board r vi w of th R f r  's ord r
which affirm d th carri r’s d nial of his claim for aggravation

Th Board, aft r d novo r vi w, affirms and adopts
th Opinion and Ord r of th R f r  ', a copy of which is at
tach d h r to and, by this r f r nc , is mad a part h r of.

ORDER

Th ord r of th R f r  , dat d F bruary 10, 1978, is
affirm d.

m
WCB CASE NO. 77-3347 JULY 14, 1978

HAROLD HOHLFELD, CLAIMANT
Carn y, Probst & L vak, Claimant's Attys.
Jon s, Lang, Kl in, Wolf & Smith,

Defense htty*
R qu st for R vi w by Employ r

9

R vi w d by Board M mb rs Wilson and Phillips.

Th  mploy r s  ks Board r vi w of th R f r  's
ord r which grant d claimant comp nsation for 64° for 20%
unsch dul d disability. Th  mploy r cont nds that th 5%
award of th D t rmination Ord r should b r affirm d.

Th Board, aft r d novo r vi w, affirms and adopts
th Opinion and Ord r of th R f r  , a copy of which is at
tach d h r to and, by this r f r nc ,’is mad a part h r of.

ORDER

Th ord r of th R f r  , dat d Nov mb r■ 28, 197,7,
is affirm d.

Claimant's attorn y is h r by grant d a r asonabl 
attorn y's f  for his s rvic s in conn ction with this Board
r vi w in th amount of $350, payabl by th carri r.

'^'7-
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CLAIM NO. FC 80795 JUL~' 14', 1978 

J AJvIBS . W. HUTCH IN SON, CLAIMAl\JT 
Galton, Popick & Scott, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
own Motion Order 

On August 22, 1977 claimant, by and through his at-' 
torney, requested the Board to reopen his claim for an indus
trial injury suffered on June 6, 1967 through the exercise of 
its own motion jurisdiction pursuant to ORS 656.278. In sup
port of the request claimant supplied the Board with copies 
Jf Dr. Mickel's report of April 18, 1977 and Dr. Cherry's re-
~6t1 6f Augbsl i, 1977. 

After being advised by the Board to present its posi
tion with respect to the request, the Fund responded stating 
that it needed additional time to make a more complete inves
tigation. On October 5, 1977 claimant's attorney again requested 
Jwn motion relief, indicating by an attached copy that the Fund 
1ad denied claimant's later claim on the basis of Dr. tlickel's 
~onclusion that claimant's present problems were. a result of 
~he orlglnal ln1ury ol' l~~,. 

The Fund was again asked to respond and on October 17, 
1977 the Fund informed the Board that it interpreted Dr. Hickel I s 
3eptember 19, 1977 report to mean that claimant's present condi
tion was -actually an aggravation of his September 14, 1975 in
jury. The Board-requested that the Fund furnish it a copy of 
this report and to clarify what appeared to be contradictory 
sets of conclusions set forth in the Fund's denial letter of 
3eptember 16, 1977 and indicated by the Fund's letter of October 
17, 1977. Eventually, the Board received a copy of Dr. Nickel's 
Leport and the Fund's interpretation thereof. The Fund felt 
::laimant's original claim should be combined with a later claim 
~nd set for a hearing. The Board, after due consideration, con
::luded there was not enough,medical information presented to it 
to enable the Board to make an accurate determination of all 
issues anJ it agreed that the two claims should be consolidated 
for a tHrnrir1.g. 

Ther~after, the matter was referred to the Hearings 
Jivision with instructions to hold a consolidated hearing to 
letermine whether claimant's present condition was causally 
Lelated to his June 6, 1967 industrial injury or was an aggra
vation of his September 14, 1975.injury. 

On June 9, 1978 a hearing was held before H. Don 
?ink, Administrative Law Judge (ALJ), and, based upon the evi
ience received at the hearing, the ALJ entered an Opinion and. 
)rder on June 19, 1978 and also reconunended that the Board 
1ot grant claimant the requested own motion relief and reopen 
1is claim for the June 6, 1967 injury. 

SAIF CLAIM NO. FC 80795 JULY 14‘, 19 7

JAMES-W. HUTCHINSON, CLAIMANT
Galton, Popick & Scott, Claimant's Attys.
SAIF, L gal S rvic s, D f ns Atty.
Own Motion Ord r

On August 22, 1977 claimant, by and through his at
torn y, r qu st d th Board to r op n his claim for an indus
trial injury suff r d on Jun 6, 1967 through th  x rcis of
its own motion jurisdiction pursuant to ORS 656.278. In sup
port of th r qu st claimant suppli d th Board with copi s
Df Dr. Mick l's r port of April 18, 1977 and Dr. Ch rry's r -
?>6rt 6f August 1, 1977.

Aft r b ing advis d by th Board to pr s nt its posi
tion with r sp ct to th r qu st, th Fund r spond d stating
that it n  d d additional tim to mak a mor compl t inv s
tigation. On Octob r 5, 1977 claimant's attorn y.again r qu st d
Dwn motion r li f, indicating by an attach d copy that th Fund
lad d ni d claimant's lat r claim on th basis of Dr. Mick l's
conclusion that claimant's pr s nt probl ms w r , a r sult of
th original injury ol' 1§^7.

Th Fund was again ask d to r spond and on Octob r 17,
L977 th Fund inform d th Board that it int rpr t d Dr. Mick l's
D pt mb r 19, 1977 r port to m an that claimant's pr s nt condi
tion was 'actually an aggravation of his S pt mb r 14, 1975 in
jury. Th Board r qu st d that th Fund furnish it a copy of 
this r port and to clarify what app ar d to b contradictory
s ts of conclusions s t forth in th Fund's d nial l tt r of 
S pt mb r 16, 1977 and indicat d by th Fund's l tt r of Octob r
L7, 1977. Ev ntually, th Board r c iv d a copy of Dr. Mick l's
r port and th Fund's int rpr tation th r of. Th Fund f lt
claimant's original claim should b combin d with a lat r claim
and s t for a h aring. Th Board, aft r du consid ration, con
clud d th r was not  nough‘m dical information pr s nt d to it
to  nabl th Board to mak an accurat d t rmin tion of all 
Issu s and' it agr  d that th two claims should b ,consolidat d

m

Oor a haairing.
Th r aft r, th matt r was r f rr d to th H arings

Division with instructions to hold a consolidat d h aring to
d t rmin wh th r claimant's pr s nt condition was causally
r lat d to his Jun 6, 1967 industrial injury or was an aggra
vation of his S pt mb r 14, 1975.injury.

On Jun 9, 1978 a h aring was h ld b for . H. Don
rink. Administrativ Law Judg (ALJ), and, bas d upon th  vi-
i nc r c iv d at th h aring, th ALJ  nt r d an Opinion and
Drd r on Jun 19, 1978 and also r comm nd d that th Board
lot grant claimant th r qu st d own motion r li f and r op n
lis claim for th Jun 6, 1967 injury.
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. 
The ALJ found that Dr. Mickel causally connected· 

claimant's.condition to the June 6, 1967 industrial injury; 
however, he also found that claimant was a very poor historian 
and that it was not easy·to tell what history the physician_ was 
basing his opinion on. Claimant was examined by the physicians 
at Orthopaedic Consultants; their report of September 28, 1977 
stated that claimant's condition had deteriorated, however, 
they were un?ble to de~ermine the cause -of such deterioration 
because the only. history they had received was claimant's al
legation that he had not sustained any new injury sinqe 1967. 
The ALJ found that claimant had run .a horse stable in 1977 and 
1978 and that he had been able to repair fences and trim the 
horses' hoofs and, although claima~t testified that he was 
not able to.-do such activities at the. present time, the ALJ -
observed that claimant still had·callouses and stains on his 
right hand .. 

The ALJ also considered the fact that'although a 
rnyelogram ·was· recommended by Dr. Cherry, claimant had not agreed 
to submit to that. 

The Board, after a de novo r.eview of the transcript 
of the proc~edings and a study oj the Opinion-and Order of the 
ALJ and his r·ecomrnendation with respect to the request for own 
motion relief, concludes that claimant's request that the Board 
exercise its own motion j:urisdiction pursuant to ORS 656. 278 
and reopen his claim_for an industrial injury which occurred 
on June 6, 1967 should be denied. 

IT IS SO ORDERED. 

SAIF CLAIM NO. FC 183362 

W. GEORGE KRUEGER, CLAIMANT · 
SAIF, Legal Services, Defense Atty. 
own Motion Order Referred for Hearing 

JULY 14, •1978 

On May 8, 1978 claimant, by and through his attorney, 
requested.the Board to exercise its own motion jurisdiction and 
reopen his claim for an industrial injury suffered on April 17, 
1969. Claimant's claim was closed on April 15, 1970 and his ag
gravation rights have expired. 

In support of the request for own motion relief were 
reports from Dr. Burnham dated December 13, 1977 and from Dr. 
Gritzka dated March 24, 1978. 

On May 22, 1978 the Board.advised the Fund, which had 
received a copy of the request and the attached medical reports 
to it, to inform the Board of its oosition within 20 days. 

-39-
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The ALJ found that Dr.  ickel causally connected ■

claimant's condition to the June 6, 1967 industrial injury^*
however, he also found that claimant was a very poor historian
and that it was not easy to tell what history the physician was
basing his opinion on. Claimant was examined by the physicians
at Orthopaedic Consultants; their report of September 28, 1977
stated that claimant's condition had deteriorated, however,
they were unable to determine the cause of such deterioration
because the only history they had received was claimant’s al
legation that he had not sustained any new injury since 1967.
The ALJ found that claimant had run .a horse stable in 1977 and
1978 and that he had been able to repair fences and trim the
horses' hoofs and, although claimant testified that he was
not able to. do such activities at the- present time, the ALJ
observed that claimant still had'callouses and stains on his
right hand..

The ALJ also considered the fact that ’ although a
myelogram was recommended by Dr. Cherry, claimant had not agreed
to submit to that.

The Board, after a de novo review of the transcript
of the proceedings and a study of the Opinion and Order of the
ALJ and his recommendation with respect to the request for own
motion relief, concludes that claimant's request that the Board
exercise its own motion jiurisdiction pursuant to ORS 656.278
and reopen his claim-for an industrial injury which occurred
on June 6, 1967 should be denied,

IT IS SO ORDERED.

SAIF CLAI NO. FC 183362 JULY 14, *1978

W. GEORGE KRUEGER, CLAIMANT
SAIF, L gal S rvic s, D f ns Atty.
Own Motion Ord r R f rr d for H aring

. On  ay 8, 1978 claimant, by and through his attorney,
requested■the Board to exercise its own motion jurisdiction and
reopen his claim for an industrial injury suffered on April 17,
1969. Claimant's claim was closed on April 15, 1970 and his ag
gravation rights have expired.

In support of the request for. own motion relief were
reports from Dr. Burnham dated December 13, 1977. and from-Dr,
Gritzka dated  arch 24, 1978.

On  ay 22, 1978 the Board.advised the Fund, which had
received a copy of the request and the attached medical reports
to it, to inform the Board of its position within 20 days.

-39-

. 

' 



         
          

         
          

 
       

            
            

         
         
          

    
         
             

          
          
         

         
       

       
         

           
          

        
           

            
         

  

                    
         
   

      

    
  

         
            

         
          

        
           

       
          

         

June 22, 1978 the Fund responded, stating it op
posed reopening claimant 1 s claim based on the report from the 
Rehabilitation Institute of Oregon, dated nay 3, 1976; also, 
stating that the matter was present'ly in litigation {t1~~ ~ase 
No. 75-1351). 

The Board, after thorough consideration of the evi
dence before it, finds there is 4 conflict in the medic~l reports. 
Both Dr. Gritzka and Dr. Burnham believe claimant is in need of 
further medical care and treatment and directly relate his 
present condition to the 1969 industrial injury. Dr. Gritzk~ 
indicated that claimant's condition was such that a job change 
would be neGeG~~.y ~nd recommended vocational rehabilitation. 
The Rehabilitation Institute report found claimant had a chronic 
low back pain syndrome of a mild degree and that he should be 
limited only in heavy liftin~.- The~ found that claimant was 
uninterested in any type of retraining, seeming to be satis
fied.with-his present life style. They felt it was impossible 
to directly relate claimant's condition to the 1969 industrial 
injury although it could have exacerbated his problem. 

Because of the conflicting medical opinions, the 
Board hereby refers claimant's request for own motion relief 
for .his 1969 _industrial injury to its Hearings Division to set 
for hearing befpre an Administrative Law Judge (ALJ) who shall 
determine, based upon the evidence, ·whether claimant's present 
condition is causally related to his injury of April 17, 1969 4i 
and, if so, represents a worsening since the· date of the last ' -
award or arrangement of compensation which claimant has received 
for said injury. 

'Upon concluoion ot the n~~r!ng, the ALJ shall cause 
a transcript of the proceedings to be prepared and submitted to 
the Board together with his recommendation on claimant's request 
for own motion relief. 

CLAIM NO. B830C 378942 

KAREN SUE MORGAN , CLAIMANT 
Own Motion Determination 

JULY 1'4, 1978 

Claimant suffered a compensable injury to her right 
knee on June 6, 1971 when she slipped and fell while employed 
as a laundry attendant. Dr. Fitch diagnosed possible internal 
derangement of the right knee; the prognosis was guarded due 
to claimant's extreme obesity. He performed an arthrotorny 
with excision of the medial meniscus on August 19, 1971 and 
released her for work on.October 4, 1971. 

As the result of a fall in December 1971 further sur
gery was performed on February 3, 1972. A closing examination 

-40-

On June 22, 1978 the Fund responded, stating it op
posed reopening claimant's claim based on the report from the
Rehabilitation Institute of Oregon, dated  ay 3, 1976; also,
stating that the matter was presently in litigation (Wc?B Case
No. 75-1351).

The Board, after thorough consideration of the evi
dence before it, finds there is a conflict in the medical reports
Both Dr. Gritzka and Dr. Burnham believe claimant is in need of
further medical care and treatment and directly relate his
present condition to the 1969 industrial injury. Dr. Gritzka
indicated that claimant's condition was such that a job change
would be recommended vocational rehabilitation.
The- Rehabilitation Institute report found claimant had a chronic
low back pain syndrome of a mild degree and that he should be
limited only in heavy lifting. They found that claimant was
uninterested in any type of retraining, seeming to be satis--
fied,with-his present life style. They felt it v/as impossible
to directly relate claimant's condition to the 1969 industrial
injury although it could have exacerbated his problem.

Because of the conflicting medical opinions, the
Board hereby refers claimant's request for own motion relief
for .his 1969 industrial injury to its Hearings Division to set
for hearing before an Administrative Law Judge (ALJ) who shall
determine, based upon the evidence, whether claimant's present
condition is causally related to his injury of April 17, 1969
and, if so, represents a worsening since the date of the last
award or arrangement of compensation which claimant has received
for said injury.

' Upon conclusion of ths hssring, the ALJ shall causea transcript of the proceedings to be prepared and submitted to
the Board together with his recommendation on claimant's request
for own motion relief.

CLAI NO. B830C 378942 JULY L4, 1978

KAREN SUE  ORGAN, CLAI ANT
Own  otion Determination

Claimant suffered a compensable injury to her right
knee on June 6, 1971 when she slipped and fell while employed
as a laundry attendant. Dr. Fitch diagnosed possible internal
derangement of the right knee; the prognosis was guarded due
to claimant's extreme obesity. He performed an arthrotomy
with excision of the medial meniscus on August 19, 1971 and
released her for work on October 4, 1971.

As the result of a fall in December 1971 further sur
gery was performed on February 3, 1972. A closing examination

-40-

#

. 

. 



             
            
              

             
  

        
         

          
       

        
         

         

         
            
             

            
          
         

        
        
 

        
         
        
          
        

          
      

     

        
        

        
    

  

    
  

  

       
          

        

on May 5, 1972 revealed a loss of motion and moderate instabil
ity of the knee. The claim was closed on August 16, 1972 with 
an award of 45° for 30% loss of the right leg. This award was 
increased after a he9-ring in November 1972 to. 65 ° for loss of 
the right leg. 

....:t-,11~ I°" 

. Claimant continued to have problems and was treated 
intermittently by Dr. Lawton during 1975. In his notes of Aug
ust 3, 1977 he indicated that he found post-trawnatic and degen
erative arthritic changes of a slowly progressive degree. 

Further surgery was performed by Dr. Lawton on Sep
terrber 19, 1977 and the insurance carrier voluntarily reopened 
claimant's claim with time loss benefits commencing on that 
dated. 

, Dr. Lawton, after a final examination on March 2a, 
1978, found that claimant had a good recovery and was able to 
return to light work on-January 30, 1978. Her knee was.stable 
and it had a full range of motion with only mild tenderness 
along the medial joint line and a .very slight valgus instabil
ity. Dr. Lawton stated claimant would continue to have ar
thritis involving.the~patellofemoral~and medial knee joint 
which would prevent her from doing any strenuous activity. 

On April 14, 1978 the carrier requested a determin
~tion of claimant's disability. The Evaluation Division of the 
!·lorkers' Compensation Department recommended that claimant be · 
granted time loss benefits from September 17, 1977 through· 
January 29, 1978 and temporary partial disability compensation 
from January· 30, 197'!'.f.through February 28, 1978·. No additi9nal 
compensation for claimant's permanent disability was recommended. 

'The Board concurs with this recommendation. 

ORDER 

' 
· Claimant is hereb~ granted temporary total disability. 

compensation from September 17, 1977 through January 29, 1978 
and temporary partial disability compensation from January 30, 
1978 through February 28, 1978. 

CLi-1IM NO. 941C235604 

HORACE E. PEABODY, CLAIMANT 
Own Motion Determinati.on 

JULY l 4 , 19 7 8 

· Claimant, then a 28-year-old truck driver, sustained 
a compensable injury to his lower back on February 10, 1972 
while moving an oil drum. His e·mployer 's carrier was Insurance 

·, ~-~-·---,--+-
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on May 5 , 1972 r v al d a loss of motion and mod rat instabil-*
ity of th kn  . Th claim was clos d on August 16, 1972 with
an award of 45° for 30% loss of th right l g. This award was
incr as d aft r a h aring in Nov mb r 1972 to. 65° for loss of •,
th right l g.

Claimant continu d to hav probl ms and was tr at d
int rmitt ntly by Dr. Lawton during 1975. In his not s of Aug
ust 3, 1977 h indicat d that h found post-traumatic and d g n
 rativ arthritic chang s of a slowly progr ssiv d gr  .

Furth r surg ry v;as p rform d by Dr. Lawton on S p
t mb r 19, 1977 and th insuranc carri r voluntarily r op n d
claimant's claim with tim loss b n fits comm ncing on that
dat d.

Dr. Lawton, aft r a final  xamination on March 28,
1978, found that claimant had a good r cov ry and was abl to
r turn to light v/ork on January 30 , 1978 . H r kn  was. stabl 
and it had a full rang of motion with only mild t nd rn ss
along th m dial joint lin and a v ry slight valgus instabil
ity. Dr. Lawton stat d claimant would continu to hav ar
thritis involving th ^ pat llof moral--and m dial kn  joint
which would pr v nt h r from doing any str nuous activity.

' \
On April 14, 1978 th carri r r qu st d a d t rmin

ation of claimant's disability. Th Evaluation Division of th 
Work rs' Comp nsation D partm nt r comm nd d that claimant b ■
grant d tim loss b n fits from S pt mb r 17, 1977 through •
January 29, 1978 and t mporary partial disability comp nsation
from January 30 , 1978"^through F bruary 28, 1978'. No additional
comp nsation for claim.ant's p rman nt disability was r comm nd d

Th Board concurs with this r comm ndation,

ORDER
■ Claimant is h r by, grant d t mporary total disability-

comp nsation from S pt mb r 17, 1977 through January 29, 1978 
and t mporary partial disability comp nsation from January 30,
1978 through F bruary 28, 1978.

CLAIM NO. 941C235604

HORACE E. PEABODY, CLAIMANT
Own Motion D t rmination

JULY 14, 1978

Claimant, th n a 28-y ar-old truck driv r, sustain d
a comp nsabl injury to his low r back on F bruary 10, 1972 
whil moving an oil drum. His  mploy r's carri r was Insuranc 

-41-
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of North America. After conservative treatment he re-
t~~n~~ tQ WQ•~ gn fflbruary 28, 197Z, The June 7, 1972 D~t@r- 8 
mination Order granted time loss benefits only. 

Claimant re-injured his back on June 8, 1972 and his 
claim was reopened. A June 26 myelogram was found to be.nega-, 
tive and claimant was released to lighter work and/or reha):>il
itation. After surgery in November 1972 he was enrolled in a 
rehabilitation program. Claimant attempted two programs, neither 
successfully, and he returned to work as a truck driver. His 
back condition. forced him to quit in October 1973. A left kid-
ney stone was diagnosed on ~eptember 4, l~,~ as having resulteJ 
from-his back condition and the surgery. He was found to be 
medically stationary on November 12, 1973 and the December 24, 
1973 Determination Order granted him 64° for 20% unscheduled 
low back disability. 

An accident suffered on August 18, 1975 resulted in 
a claim against-Employers Insurance of Wausau which was closed 
on December 16, 1975 with an award to claimant for temporary 
total disability only. 

A urologist recommended that claimant's left kidney 
stone be removed and both claims were re-opened; this surgery 
was performed on March 2, 1976. Subsequently, Wausau requested 
a determination of its claim and the Second Determination Order 
of Ja~uary 18, 1977 granted ·claimant further temporary total ~ 
disability benefits.· V 

The file of Insurance Company of North America. indi
cates that claimant never returned to the urologist for treat
ment after April 7, 1976 and an orthopedist•s report of Decem
ber 8, 1977 shows that claimant had been working as- a truck 
driver in California for about·one year, that he was having 
problems and that he wanted to get·back into a rehabilitation 
F•O~.am, Ihe file -al~g ~nQiGate� that ~la!mant had ~alleG the 
insurance company, reporting that he had gone back to work on 
January 30, 1978 and was doing fine. He felt that his recent 
back problems were due to too much weight gain . 

. The Insurance Company of North America requested 
a determination of claimant's claim on March 15, 1978. The 
Evaluation Division of the Workers' Compensation Department 
finds that claimant has lost no wage earning capacity in excess 
of the 20% he has already received, but is entitled to tempor
ary total disability compensation from February 19, 1976 (for 
treatment of the kidney stone) through January 29, 1978, less 
time worked. 

The Board concurs in this recommendation~ 

-42-

Company of North America, After conservative treatment he re-
t® wsK  n F bruary 26 , 1972 . Th Jun 7, 1972 D t r-mination Order granted time loss benefits only.

Claimant re-injured his back on June 8, 1972 and his
claim was reopened. A June 26 myelogram was found to be•nega- ,
tive and claimant was released to lighter work and/or rehabil
itation. After surgery in November 1972 he was enrolled in a
rehabilitation program. Claimant attempted two programs, neither
successfully, and he returned to work as a truck driver. His
back condition, forced him to quit in October 1973. A left kid
ney stone was diagnosed on September 4, 1575 as having resultedfrom his back condition and the surgery. He was found to be
medically stationary on November 12, 1973 and the December 24,
1973 Determination Order granted him 64° for 20% unscheduled
low back disability.

An accident suffered on August 18, 1975 resulted in
a claim against•Employers Insurance of Wausau which was closed
on December 16, 1975 with an award to claimant for temporary
total disability only.

A urologist recommended that claimant's left kidney
stone be removed and both claims were re-opened; this surgery
was performed on  arch 2, 1976. Subsequently, Wausau requested
a determination of its claim and the Second Determination Order
of January 18, 1977 granted claimant further temporary total
disability benefits.'

The file of Insurance Company of North America, indi
cates that claimant never returned to the urologist for treat
ment after April 7, 1976 and an orthopedist's report of Decem
ber 8, 1977 shows that claimant had been working as- a truck
driver in California for about one year, that he was having
problems and that he wanted to get‘back into a rehabilitation

fil  i o in icat s fh f sl imant had sail d th insurance company, reporting that he had gone back to work on
January 30, 1978 and was doing fine. He felt that his recent
back problems were due to too much weight gain.

•The Insurance Company of North America requested
a determination of claimant's claim on  arch 15, 1978. The
Evaluation Division of the Workers' Compensation Department
finds that claimant has lost no wage earning capacity in excess
of the 20% he has already received, but is entitled to tempor
ary total disability compensation from February 19, 1976 (for
treatment of the kidney stone) through January 29, 1978, less
time worked.

The Board concurs in this recommendation.
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•• ORDER 

Claimant is hereby granted compensation for temporary 
total disability from Pebru~ry 19, 1976 through January 29, 
1978, less time worked. 

SAIF CLAIM NO. F 894065 JULY 14, 1978 
SAIF CLAIM NO. FC 133449 

LOREN W. AADFORD, CLAIMANT 
Pozzi, Wilson, Atchison, Kahn & 

O'Leary, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Own Motion Order .. ~ ~ .. 

On March 24, 1978 claimant, by and through his attor
ney, requested the Board to exercise ~ts QWH mqtiQq j~~~,~i~-
tion pursuant to ORS 656.278 and reopen his claim for an injury 
suffered on February 18, 1944 and also his claim for an injury 
suffered on June 29, 1968. Both claims have been closed and 
claimant's aggravation rights have expired. In support of the 
request, the claimant submitted reports from Dr. Kemper. 

On March 27, 1978 the Board asked the Fund to advise 
the Board within 20 days of its position with respect to claim
ant's request. The Fund had already been furnished a copy of 
claimant's request and the medical attachments. On March 30, 
1978 the Fund responded,· stating that although the claimant had 
suffered severe disability as the result of the two accidents 
it felt thc1.t Dr. Kemper's report of December 17, 1976 did not 
provide t~~ detailed findings necessary to determine whether 
or not aggravation.rights had occurred. The Fund requested · 
that claimant be examined to determine the extent of his phy
sical disability relating to those accidents. 

On April 26, 1978 claimant was examined by the Or
thopaedic Consultants. In a very detailed report which in~ 
eluded claimant's present illness, his past history, his social 
economic data and chief complaints ·ahd, based upon a physical 
examination of claimant by Drs. Robinson and'Holm, both ortho
pedic surgeons, and Dr. Watson, a neurologist, it was their · 
conclusion that claimant's greatest disability is related to 
his incontinence and ·poor bowel function and control and uri
nary problems. Claimant has not had a good urological.or bowel 
work-up for many years and the physicians felt that an EMG and 
a bladder test should be made at this point in time, particu
larly to find if there was progression of his problems and 
also evaluation attempts to improve the bowel control. If this 
problem can be helped claimant can return to sales work. Claim
ant's present urological problem is the primary reason claimant 
may be permanently and totally disabled, but they were not in 
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ORDER

Claimant is h r by grant d comp nsation'for t mporary
total disability from F bruary 19, 1976 through January 29,
1978, l ss tim work d.

SAIF CLAIM NO. F 894065
SAIF CLAIM NO. FC 133449

JULY 14, 1978

LOREN W. RADFORD, CLAIMANT
Pozzi, Wilson, Atchison, Kahn &

O'L ary, Claimant's Attys.
SAIF, L gal S rvic s, D f ns Atty.
Own Motion Ord r

^ if »

On March 24, 1978 claimant, by and through his attor
n y^ r qu st d th Board to  x rcis its own mg-tipn jurisd^?”
tion pursuant to ORS 656.278 and r op n his claim for an injury
suff r d on F bruary 18, 1944 and also his claim for an injury
suff r d on Jun 29, 1968. Both claims hav b  n clos d and
claimant's aggravation rights hav  xpir d. In support of th 
r qu st, th claimant submitt d r ports from Dr. K mp r.

On March 27, 1978 th Board ask d th Fund to advis 
th Board within 20 days of its position with r sp ct to claim
ant's r qu st. Th Fund had alr ady b  n furnish d a copy of
claimant's r qu st and th m dical attachm nts. On March 30,
1978 th Fund r spond d, stating that although th claimant had
suff r d s v r disability as th r sult of th two accid nts
it f lt that Dr. K mp r's r port of D c mb r 17, 1976 did not
provid th d tail d findings n c ssary to d t rmin wh th r
or not aggravation .rights had occurr d. Th Fund r qu st d
that claimant b  xamin d to d t rmin th  xt nt of his phy
sical disability r lating to thos accid nts.

On April 26, 1978 claimant was  xamin d by th Or
thopa dic Consultants. In a v ry d tail d r port which in
clud d claimant's pr s nt illn ss, his past history, his social
 conomic data and chi f complaints ahd, bas d upon a physical
 xamination of claimant by Drs. Robinson and'Holm, both ortho
p dic surg ons, and Dr. Watson, a n urologist, it was th ir
conclusion that claimant's gr at st disability is r lat d to
his incontin nc and -poor bow l function and control and uri
nary probl ms. Claimant has not had a good urological, or bow l
v/ork-up for many y ars and th physicians f lt that an EMG and
a bladd r t st should b mad at this point in tim , particu
larly to find if th r was progr ssion of his probl ms and
also  valuation att mpts to improv th bow l control. If this
probl m can b h lp d claimant can r turn to sal s v/ork. Claim
ant's pr s nt urological probl m is th primary r ason claimant
may b p rman ntly and totally disabl d, but th y w r not in
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a position to evaluate claimant's bowel and urinary tract sit
uation nor its amenability to treatment. 

On June 27, 1978 the Fund, after receiving the report 
from the Orthopaedic Consultants dated May 4, 1978, agreed 
claiwant's current -problems were the result of his February 
18, 1944 injury and that a urological examination should be 
carried out to determine whether or not further treatment 
would be.of value to claimant; it had no objection to reopen
ing the claim for such examination, treatment and time loss. 

The Board, after full consideration of this matter, 

concludes that claimant's claim for an inJury suffered on Feb
ruary 18, 1944 should be reopened for a urological examination 
_to determine if further medical treatment, as suggested by the 
physicians at the Orthopaedic Consultants, would be of value 
to claimant and that claimant should receive compensation, as 
provided by law, commencing on the date the urological examina-

, tion is -made and until the claim is again closed pursuant to 
ORS 656.278, less time worked. 

The Board further concludes that the claimant's attor
ney should be awarded as a reasonable attorney's fee for his 
services in obtaining the reopening of this claim a sum equal 
to 25% of .any compensation claimant shall receive as a result 
of this order, payable out of said compensation as paid, not to 
exceed $2,300. 

IT IS SO ORDERED. 

WCB CASE NO. 71-725 
WCB CASE NO. 74-1008 

FLOYD WILHELM, CLAIMANT 
Souther, Spaulding, Kinsey, Williamson 

& Schwabe, Claimant's Attys. 
Own Motion Order 

JULY 14, 1978 

On June 5, 197~ the Board received a request from 
Patricia N. Sorn, Administrative Law Paralegal, Eastern Ore
gon Community Development Council, that the Board exercise 
its own motion jurisdiction pursuant to ORS 656.278 and reopen 
claimant's claim for a compensable injury suffered while em
ployed by Boise Cascade Corporation on February 1, 1970. At
tached to the request was a report from Dr. Bradford A. Stephens, 
an orthopedic surgeon, offered in support of the request for 
own motion relief. 1 · 

Boise Cascade Corporation was advised by letter dated 
June 16, 1978 of the claimant's request and a copy thereof with 
the attached medical reports from Dr. Stephens was furnished to 
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a position to evaluate claimant's bowel and urinary tract sit
uation nor its amenability to treatment.

On June 27, 1978 the Fund, after receiving the report
from the Orthopaedic Consultants dated  ay 4, 1978, agreed
claimant's current -problems were the result of his February
18, 1944 injury and that a urological examination should be
carried out to determine whether or not further treatment
would be.of value to claimant; it had no objection to reopen
ing the claim for such examination, treatment and time loss.

The Board, after full consideration of this matter,
concludes that claimant's claim for an injury suffered on Feb
ruary 18, 1944 should be reopened for a urological examination
.to determine if further medical treatment, as suggested by the
physicians at the Orthopaedic Consultants, would be of value
to claimant and that claimant should receive compensation,, as
provided by law, commencing on the date the urological examina
tion is made,and until the claim is again closed pursuant to
ORS 656.278, less time worked.

The Board further concludes that the claimant's attor
ney should be awarded as a reasonable attorney's fee for his
services in obtaining the reopening of this claim a sum equal
to 25% of any compensation claimant shall receive as a result
of this order, payable out of said compensation as paid, not to
exceed $2,300.

IT IS SO ORDERED.
#

WCB CASE NO. 71-725
WCB CASE NO. 74-1008

JULY 14, 1978

FLOYD WILHEL , CLAI ANT
Souther, Spaulding, Kinsey, Williamson

& Schwabe, Claimant's Attys.
Own  otion Order

On- June 5, 1978 the Board received a request from
Patricia N. Sorn, Administrative Law Paralegal, Eastern Ore
gon Community Development Council, that the Board exercise
its own motion jurisdiction pursuant to ORS 656.278 and reopen
claimant's claim for a compensable injury suffered while em
ployed by Boise Cascade Corporation on February 1, 1970. At
tached to the request was a report from Dr. Bradford A. Stephens,
an orthopedic surgeon, offered in support of the request for
own motion relief. ’

Boise Cascade Corporation was advised by letter dated
June 16, 1978 of the claimant's request and a copy thereof with
the attached medical reports from Dr. Stephens was furnished to

-44-



           
     

        
          

           
            

         
        

         
        

      
     
       

        
         
           
          
         

         
           

          
         

   
    

  

          
         

            
           

       
         

           
           

        
          
           
  

        
        
          
           

          
  

   

~ 

it and requested to advise the Board within 20 days of its posi
tion with respect to the request. 

On June 22, 1978 Boise Cascade responded, enclosing 
a conformed copy of a full and final settlement docum~nt ap
proved by Referee James P. Leahy on Barch 31, 1975. This docu-

'menl enll1led "Join~ ~e~lilon and 6rder ol ~one [slc] Flde 
Settlement": recites that claimant's claim was closed by a 
Determination Order dated July 12,· 1972 whereby claimant was 
awarded 64~ for 20% unscheduled low back disability; that 
claimant appealed from this Determination Order (WCB Case No. 
73-1012) and the claim was reopened and further medical care 
and treatment. and timct loss bene·fi ts were paid retroactive 
from November 30, 1972 and the unpaid portion of the award 
for permanent partial disability was suspended. ~t further 
recites that on February 20, 1973 a Referee dismissed the 
request for hearing on WCB Case No. 73-1012 and a second Deter
mination Order was entered on March 18, 1974 which awarded 
claimant additional time loss benefits but no additional award 
for permanent partial disability. On August 16, 1974 claimant 
executed a request for a lump sum payment which was approved 
by the Board and thereby precluded claimant's right to appeal 
the adequacy of the Determination Order of March 18, ·1974. 

The document ~urther recites that on or about Nov
ember 11, 1974 claimant suffered a new non-compensable injury 
to his back; that he filed a claim for ~ggravation which was . 
denied by the employer on March 7, 1975. (WCB case No. 74-1008). 

Thereafter, the bona fide dispute settlement was 
consummated whereby the parties agreed to dispose of claimant's 
claim for the total sum of $8,226.95 and further agreed that 
all issues raised under WCB tase No. 74-1008 were resolved and 
claimant's request for hearing should be dismissed. Claimant, 
his attorney, and the attorney for the carrier, signed this doc
ument on.March 21, 1975 which was approved by Referee Leahy on 
March 31, 1975. 

The Board, after full consideration of all the is
sues involved in this rather complicated matter, concludes 
that claimant has no further remedy with respect to his Feb
ruary 1, 1g70 injury and, therefore, that the request made in 
his behalf to reopen his claim for that industrial injury 

' must be denied. 

IT IS SO ORDERED. 
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it and r qu st d to advis th Board within 20 days of its posi
tion with r sp ct to th r qu st.

• On Jun 22, 1978 Bois Cascad r spond d,  nclosing
a conform d copy of a full and final s ttl m nt docum nt ap
prov d by R f r  Jam s P. L ahy on March 31, 1975. This docu
m nt  ntitl d "Joint P tition and Ord r ol Bon [sic] fid 
S ttl m nt", r cit s that claimant's claim was clos d by a
D t rmination Ord r dat d July 12,' 1972 wh r by claimant was
award d 64°, for 20% unsch dul d low back disability; that
claimant app al d from this D t rmination Ord r (WCB Cas No.

was r op n d and furth r m dical car 
loss b n fits w r paid r troactiv 
and th unpaid portion of th award

for p rman nt partial disability was susp nd d. It furth r
r cit s that on F bruary 20, 1973 a R f r  dismiss d th  
r qu st for h aring on WCB Cas No. 73-1012 and a s cond D t r
mination Ord r v/as  nt r d on March 18, 1974 which award d
claimant additional tim loss b n fits but no additional av/ard
for p rman nt partial disability. On August 16, 1974 claimant
 x cut d a r qu st for a lump sum paym nt which was approv d
by th Board and th r by pr clud d claimant's right to app al
th ad quacy of th D t rmination Ord r of March 18, 1974.

73-1012) and^th claim
and tr atm nt and tim 
from Nov mb r 30, 1972

Th docum nt furth r r cit s that on or about Nov-
 mb r 11, 1974 claimant suff r d a n w noh-comp nsabl injury
to his back; that h fil d a claim for aggravation which was
d ni d by th  mploy r on March 7, 1975. (WCB Cas No. 74-1008'

Th r aft r, th bona fid disput s ttl m nt was
consummat d v/h r by th parti s agr  d to dispos of claimant's
claim for th total sum of $8,226.95 and furth r agr  d that
all issu s rais d und r WCB Cas No. 74-1008 v/ r r solv d and
claimant's r qu st for h aring should b dismiss d. Claimant,
his attorn y, and th attorn y for th carri r, sign d this doc
um nt on March 21, 1975 which was approv d by R f r  L ahy on
March 31, 1975.

Th Board, aft r full consid ration of all th is
su s involv d in this rath r complicat d m.att r, conclud s
that claimant has no furth r r m dy with r sp ct to his F b
ruary 1, 1970 injury and, th r for , that th r qu st mad in
his b half to r op n his claim for that industrial injury
must b d ni d.

IT IS SO ORDERED.
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CASE NO. 77-386 JULY 14 , 19 7 8 

CECIL L. WILLIAMS, CLAIMANT 
Flaxel, Todd & Nylander, Claimant's Attys. 
SAIF, Legal Services, .Defense Atty. 
Order 

On june l&, 19?9 the Board entered ils order in the 
above entitled matter which affirmed and adopted as its own 
the Referee's findings and conclusions relating to the compen
sability of claimant's claim and added, based upon the ruling 
of the Oregon Supreme Court in Jones v. Emanuel Hospital, 280 
or-147, that the Fund's failure to pay claimant "interim com
pensation11 subjected it to the payment of such compensation and 
also to penalties and attorney's fees. 

On June 3Z, 1976 GlQimant, ~Y ~n~ th~9~3h hi~ ~tt9~
ney, requested the Board to reconsider its order, stating that 
the payment of temporary total disability should corrmence from 
the date of the injury, October 26, 1976, rather than the date 
the claim was filed, November 18, 1976. 

On June 28, 1978 the Fund responded to claimant's 
request, stating that the Oregon Supreme Court in Jones spe
cifically stated that "interim compensation" should be paid 
from the date claimant's claim was filed and until the claim 
was denied. 

The Board, after reconsideration, concludes that the 
Oregon Supreme Court clearly intended that 'interim compensation" 
commence on the date the employer or the Fund, as the case may 
be, had notice or knowledge of the claim. In this case that 
would have been November 18, 1976. Therefore, the Board con
cludes that the cl~imant's motion for reconsideration of the 
Order on Review issued in the above entitled matter should be 
dQniQd. 

IT· IS SO ORDERED. 

WCB CASE NO. 77-5290 

THOMAS P. ZINK, CLAIMANT 
Nash & Margolin, Claimant's Attys. 
Jones, Lang, Klein, ¼ulf & 

Smith, Defense Attys. 
Request for Review by ·claimant 

JULY 14 , 19 7 8 

Reviewed by Board f-1.embers Wilson and Phillips. 

Claimant seeks Board review of the Referee's ord~r 
which affirmed the August 12, 1977 Determination Order whereby 
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V/CB CASE NO. 77-386 JULY 14, 1978

CECIL L. WILLIA S, CLAI ANT
Flaxel, Todd & Nylander, Claimant's Attys.
SAIF, Legal Services,.Defense Atty.
Order

On June IS, 1979 tKe Board entered its order in tKe
above entitled matter which affirmed and adopted as its own
the Referee's findings and conclusions relating to the compen
sability of claimant's claim and added, based upon the ruling
of the Oregon Supreme Court in Jones v. Emanuel Hospital, 280
Or 147, that the Fund's failure to pay claimant "interim com
pensation" subjected it to the payment of such compensation and
also to penalties and attorney's fees.

On Jun 22; 1378 Glaimant; by and tbjvugb his att9r-ney, requested the Board to reconsider its order, stating that
the payment of temporary total disability should commence from
the date of the injury, October 26, 1976, rather than the date
the claim was filed, November 18, 1976.

On June 28, 1978 the Fund responded to claimant's
request, stating that the Oregon Supreme Court in Jones spe
cifically stated that "interim compensation" should be paid
from the date claimant's claim was filed and until the claim
was denied.

The Board, after reconsideration, concludes that the
Oregon Supreme Court clearly intended that 'interim compensation"
commence on the date the employer or the Fund, as the case may
be, had notice or knowledge of the claim. In this case that
would have been November 18, 1976, Therefore, the Board con
cludes that the claimant's motion for reconsideration of the
Order on. Review issued in the above entitled matter should be
d ni d.

IT IS so ORDERED.

WCB CASE NO. 77-5290
THOMAS P. ZINK, CLAIMANT
Nash & Margolin, Claimant's Attys.
Jon s, Lang, Kl in, Wolf &

Smith, D f ns Attys.
R qu st for R vi w by Claimant

JULY 14, 1978

Reviewed by Board  embers Wilson and Phillips.
Claimant seeks Board reviev; of the Referee’s order

which affirmed the August 12, 1977 Determination Order whereby
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he received temporary total disability compensation only. 

The Board, after de nova review,. affirms and adopts 
the Opinion and Order of the Referee, a copy of which is at
tached hereto and, by this reference, is made a part hereof. 
However, an error does occur in the order which should be cor
rected. ?n pa~e 3, in the fourth full paragraph, "July 13, 
1977" should be changed to read "June 13, 1977". 

ORDER 

The order of the.Referee, dated November 30, 1977, is 
affirmed. 

WCB CASE NO. 77-3466 

SERGIO ANTALO, CLAIMANT 
Merten & Saltveit, Claimant's Attys. 
Cheney & Kelley, Defense Attys. 
Order of Dismissal -··• 

JULY 18, 1978 

;A request for·review, having been duly filed with 
the WorkSrs' Compensation Board in the above entitled matter 
by the claimant, and said request for review now.having been 
withdrawn, 

IT IS THEREFORE ORDERED that the request for re
view now pending before the Board is hereby di~rnissed and the 
order of the Administrative Law Judge is final by operation of 
law. 

WCB CASE NO. 76-6091 

LARRY BARKER, CLAIMANT 
Coons & Anderson, Claimant's Attys. 
SAI F, Legal Services, Defense Atty .. 
Request for Review by Claimant 

JULY 1a·, 19 78 · 

Reviewed by Board Members Moore and Phillips. 

Claimant seeks Board review of the Refer.ee' s order 
which affirmed the March 17, 1977 Determination Order whereby 
claimant was granted compensation for time loss only. ~laimant 
contends that he is entitled to some permanent'partial disabil
ity benefits. 

,The Board, after de novo review, affirms and ~dopts 
the Opinion and Order of the Referee, a copy of which is at
tached hereto and, by this reference, is made a part here9f • 

.. ,. ,. . 
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he received temporary total disability compensation only.
The Board, after de novo review,, affirms and adopts

the Opinion and Order of the Referee, a copy of which is at
tached hereto and, by this reference, is made a part hereof.
However, an error does occur in the order which should be cor
rected. On page 3, in the fourth full paragraph, "July 13,
1977" should be changed to read "June 13, 1977".

ORDER
The order of the Referee, dated November 30, 1977, is

affirmed.

WCB CASE NO. 77-3466 JULY 18, 1978

m

SERGIO ANTALO, CLAI ANT
 erten & Saltveit, Claimant's Attys,
Cheney & Kelley, Defense Attys.
Order of Dismissal *—-•

,A request for review, having been duly filed with
the Workers' Compensation Board in the above entitled matter
by the claimant, and said request for review, now.having been
withdrawn,

IT IS THEREFORE ORDERED that the request for re
view now pending before the Board is hereby dismissed and the
order of the Administrative Law Judge is final by operation of
law.

WCB CASE NO. 76-6091 JULY 18', 19 78

LARRY BARKER, CLAI ANT
Coons & Anderson, Claimant's Attys.
SAIF, Legal Services, Defense Atty..
Request for Review by Claimant

Reviewed by Board  embers  oore and Phillips.
Claimant seeks Board review of the Referee's order

which affirmed the  arch 17, 1977 Determination Order whereby
claimant was granted compensation for time loss only. Claimant
contends that he is entitled to some permanent'partial disabil
ity benefits.

,The Board, after de novo review, affirms and adopts
the Opinion and Order of the Referee, a copy of which is at
tached hereto and, by this reference, is made a part herepf.
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The order of the Referee, dated January 9, 1978, 1s 
affirmed. 

WCB CASE NO. 77-4514 JULY 18, 1978 

MICHAEL J. CROUCH, CLAIMANT 
Galton, Popick & Scott, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant 

Reviewed by Board Hernbers Noore and Phillips. 

Claimant seeks Board review of the Referee's order 
which affifmed the June 17, 1977 Determination Order whereby 
he was granted time loss benefits only. 

The Board, after de novo review, affirms and adopts 
the Opinion and Order of the Referee, a copy of which is at
tached hereto and, by this reference, is made a part hereof. 

ORDER 

Tlrn ordQ!' of th~ R~r~l'~~, d~t~d N6vember 21, 197?, is 
affirmed. 

WCB CASE NO. 77-5173 

LEO C.. FLEMING, CLAIMANT 
Richardson, Murphy & Nelson, 

Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant 

JULY 18, 1978 

Reviewed by Board Members Wilson·and'Phillips. 

The claimant seeks Board review of the Referee's 
prder which dismissed his request for hearing. 

At the hearing, claimant stated that the issues 
to be presented befors the Referee were: (1) payment of tem
porary total disability benefits; (2) payment of medical bills; 
and (3) payment of pe~alties and attorney fees. 

Claimant worked as a jackhammer operator for the 
employer from December 7 through December 15, 1976. On Decem
ber 17, 1976 claimant was examined bv Dr. Enloe who diagnosed 
hypertension/gastric ulcer and reported that claimant would 
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affirm d.

ORDER

Th ord r of th R f r  , dat d January 9, 1978, is m
WCB CASE NO. 77-4514 JULY 18, 1978

MICHAEL J. CROUCH, CLAIMANT
Galton, Popick & Scott, Claimant's Attys.
SAIF, L gal S rvic s, D f ns Atty.
R qu st for R vi w by Claimant

R vi w d by Board M mb rs Moor and Phillips.

Claimant s  ks Board r vi w of th R f r  's ord r
which affirm d th Jun 17, 1977 D t rmination Ord r wh r by
h was grant d tim loss b n fits only.

Th Board, aft r d novo r vi w, affirms and adopts
th Opinion and Ord r of th R f r  , a copy of which is at-'
tach d h r to and, by this r f r nc , is mad a part h r of.

ORDER

affirm d.
ThQ ordor of the datsd NiVemter 21, 1977, is #
WCB CASE NO. 77-5173 JULY 18, 1978

LEO C. FLEMING, CLAIMANT
Richardson, Murphy & N lson,
Claimant's Attys.

SAIF, L gal S rvic s, D f ns Atty,
R qu st for R vi w by Claimant

R vi w d by Board M mb rs Wilson'and'Phillips.

Th claimant s  ks Board r vi w of th R f r  's
.ord r which dismiss d his r qu st for h aring.

At th h aring, claimant stat d that th issu s
to b pr s nt d b for th R f r  w r : (1) paym nt of t m
porary total disability b n fits; (2) paym nt of m dical bills;
and (3) paym nt of p nalti s and attorn y f  s.•

• Claimant work d as a jackhamm r op rator for th 
 mploy r from D c mb r 7 through D c mb r 15, 1976. On D c m
b r 17, 1976 claimant was  xamin d by Dr. Enlo who diagnos d
hyp rt nsion/gastric ulc r and r port d that claimant would

-~43-







          
         

          
        

                 
       

          
        

          
            
          

         
           
                  

         
         
           

          
          

         
            

          
             

           
       

        
           

          
         

           
          
         
            

        
         

   
        

          
           
         

          
         

           
            

           
          
 

time from work and would be released for modified work 
on approximately January'28, 1977. Claimant did not wo~k_after 
December 15, 1976. On February·25, 1977 he filed a claim for 
"high blood ~ressure/ulcer" and on Fe6ruary· 28; 1977, the 
gmploygr rgcgivgd noticg_of thi§ claim. on August 10, 1377 
the Fund made a partial acceptance of claimant's claim, to-wit: 
(1} irritative acute temporary bronchitis; (2} temporary in
crease in high blood pressure: and (3) temporary elevation in 
pre-existing hypertensio~. In its letter of acceptance the 
Fund stated that the three conditions could have been aggravated 
by work exposure but that all the doctors had agreed that le!s 
than three day's time loss would have resulted from aggravation 
of these symptoms. The letter further stated that although 
the Fund was aware that claimant was off work for more than 
14 d2yg 2nd thJt hg wab hobpitaliz@d that this was.riot due to 
the conditions for which it had accepted responsibility. 

At the hearing the attorney for the Fund stated 
that he had advised clai~ant's attorney before the hearing 
that he would .stipulate that the Fund.had paid no time loss 
benefits to claimant during the course of this claim although 
the Fund did pay for some medical examinations and diagnostic 
work-ups, but has not otherwise paid any hospital billings 
or bills of that nature. , It was further stipulated by the 
Fund's attorney that claimant filed a claim on February 25 
and the employer had notice of it on the 28th; also, that it 
received a form 827 from Dr. Enloe which ·notified the Fund 
that the_ claimant wa.s released for modified employment. 

The Referee found that although ORS 656. 262 requi·res 
compensation to be paid to the worker within 14 days after 
knowledge or notice and that written notice 6f ~~c~ptance or 
denial must be furnished ,withiq 69 days anq unre9 ~onaQ~~ de
lay in either instance may cause the imposition of a penalty 
and award of attorney fees, that there is no disabling indus
trial incident.involved in this case. There was no conten
tion that claimant did not receive a form 393 "Notice of Claim 
Acceptance" dated August 4, 1977 which classified claimant's 
injury as non~disabling and indicated.on the lower part of 
said form claimant's rights. , 

The Referee found no evidence of unpaid causally re
lated medical bills and concluded that the ruling of the Ore
gon Supreme Court in Jones v. Emanuel Hospital, 280 Or 147, 
was not applicable and claimant.was not entitled to any com
pensation for temporary total disability because there was no 
causally related time loss. The Referee further found that 
the Fund had paid all of the pertinent medical bills. Claimant 
was not entitled to any compensation so there was no basis for 
a penalty and having failed to prevail on any issue, claimant 
was not entitled to attorney fees. He dismissed the r~quest 
for hearing,. 

• I ..,.._,'" 
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los tim from work and would b r l as d for modifi d work
on approximat ly January'28, 1977. Claimant did not work after
D c mb r 15, 1976. On^F bruary'25, 1977 h fil d a claim for
"high blood pr ssur /ulc r" and on F bruary 28, 1977, the
Qinployor rQCQivQd notiCQ.of this claim. On August 10j 1977the Fund made a partial acceptance of claimant's claim, to-wit:
(1) irritati've acute temporary bronchitis; (2) temporary in
crease in high blood pressure; and (3) temporary elevation in
pre-existing hypertension. In its letter of acceptance the
Fund stated that the three conditions could have been aggravated
by work exposure but that all the doctors had agreed that less
than three day's time loss would have resulted from aggravation
of these symptoms. The letter further stated that although
the Fund was aware that claimant was off work for more than
14 duy and that h was ho pitaliz d that this was,not du tothe conditions for which it had accepted responsibility.

At the hearing the attorney for the Fund stated
that he had advised claimant's attorney before the hearing
that he would .stipulate that the Fund'had paid no time loss
benefits to claimant during the course of this claim although
the Fund did pay for some medical examinations and diagnostic
work-ups, but has not otherwise paid any hospital billings
or bills of that nature. It was further stipulated by the
Fund's attorney that claimant filed a claim on February 25
and the employer had notice of it on the 28th; also, that it
received a form 827 from Dr. Enloe which notified the Fund
that the claimant was released for modified employm.ent.

The Referee found that although ORS 656.262 requires
compensation to be paid to the worker within 14 days after
knowledge or notice and that written notice of acceptance or
denial must be furnished within 60 days and unrea^onajpl^ de
lay in either instance may cause the imposition of a penalty
and award of attorney fees, that there is no disabling indus
trial incident involved in this case. There was no conten
tion that claimant did not receive a form 393 "Notice of Claim
Acceptance" dated August 4, 1977 which classified claimant's
injury as non-disabling and indicated.on the lower part of
said form claimant's rights.

The Referee found no evidence of unpaid causally re
lated medical bills and concluded that the ruling of the Ore
gon Supreme Court in Jones v. Emanuel Hospital, 280 Or 147,
was not applicable and claimant,was not entitled to any com
pensation for temporary total disability because there was no
causally related time loss. The Referee further found that
the Fund had paid all of the pertinent medical bills. Claimant
was not entitled to any compensation so there was no basis for
a penalty and having failed to prevail on any issue, claimant
was not entitled to attorney fees. He dismissed the request
for hearing.
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Boara, after de nova review, relying especially 
upon the medical reports of Dr. Enloe, finds that claimant I s & 
condition of bronchitis and temporary exacerbation of hyper- V 
tension were related to his work exposure. Dr. Enloe states 
in his first physician's report, after diagnosing hypertension/ 
gastric ulcer, that the industrial exposure certainly contri
buted to the worsening of claimant's condition. He further said 
th~t <;~a~mant wDuld 1\rnfl t~me from wo.i;l), ttrnt h~ Yr'9\.ll~ it'i ,i;y
leasea for modified work on January 28, 1977, although he did 
not indicate regular employment. The evidence indicates that 
claimant was hospitalized on December 21, 1976 and discharged 
on December 24, 1976. 

The Referee states in his order that claimant, at 
th~-h~aring, conc@d@d th~t hi~ claim wa~ for a nort•digabling 
illness. The Board finds no evidence of such a concession 
either in the opening statements of counsel or in any of the 
admitted exhibits. 

The Fund, on August 10, 1977, did accept claimant's 
conditions of irritable, acute, temporary bronchitis, tempor
ary increase in high blood pressure, and temporary elevation 
in pre-existing hypertension, but at no time did the Fund ever 
issue the required statutory denial for the conditions for 
which claimant wag hogpitaliz@d·and which caus@d him to log@ 
time from work. 

The Board concludes that Dr. Enloe's remarks on.his 
initial physician's report definitely_indicate that claimant's 
exposure at work contributed to the worsening of his hyper
tension and gastric ulcer condition. Furthermore, this report 
from Dr. Enloe was a sufficient showing that the condition for 
which claimant was hospitalized and which caused him to lose 
time from ,.•mrk was related to his industrial injury of December 
15, 1976 and tpe Fund should have either denied the claim or 
commenced payment of temporary total disability. 

Therefore, claimant's claim should be remanded to the 
Fund for the payment of compensation, as provided by law, commenc
ing February 28, 1977, the date the employer became aware of 
claimant 1 s industrial injury, and until the claim is closed 
pursuant to ORS 656. 268. · 

The Board finds that the failure of the Fund to ac
cept or deny claimant's claim within 60 days subjects it to 
a penalty based upon the compensation due claimant from Feb
ruary 28, 1977, the date the employer first had knowledge of 
the industrial injury,· to August 10, 1977, the date of the de 
facto denial and to an·attorney's fee. 

ORDER 

The order of the Referee, dated December 8, 1977, is 
reversed. 

-so-

Th Board, aft r d novo r vi w, r lying  sp cially
upon th m dical r ports of Dr. Enlo , finds that claimant's
condition of bronchitis and t mporary  xac rbation of hyp r
t nsion w r r lat d to his work  xposur . Dr. Enlo stat s
in his first physician's r port, aft r diagnosing hyp rt nsion/
gastric ulc r, that th industrial  xposur c rtainly contri
but d to.th wors ning of claimant's condition. H furth r said
that slaimant would loss tiriis from woth, that hs would bs r?-
l as d for modifi d work on January 28, 1977, although h did
not indicat r gular  mploym nt. Th  vid nc indicat s that
claimant was hospitaliz d on D c mb r 21, 1976 and discharg d
on D c mb r 24, 1976.

Th R f r  stat s in his ord r that claimant, at
th 'h aring, conc d d that his claim was for a non-dinabling
illn ss. Th Board finds no  vid nc of such a conc ssion
 ith r in th op ning stat m nts of couns l or in any of th  
admitt d  xhibits.

Th Fund, on August 10, 1977, did acc pt claimant's
conditions of irritabl , acut , t mporary bronchitis, t mpor
ary incr as in high blood pr ssur , and t mporary  l vation
in pr - xisting hyp rt nsion, but at no tim did th Fund  v r
issu th r quir d statutory d nial for th conditions for
which claimant was hospitaliz d'and which caus d him to los 
tim from work.

Th Board conclud s that Dr. Enlo 's r marks on his 
initial physician's r port d finit ly .indicat that claimant's
 xposur at work contribut d to th ,wors ning of his hyp r
t nsion and gastric ulc r condition. Furth rmor , this r port
from Dr. Enlo was a suffici nt showing that th condition for 
which claimant was hospitaliz d and which caus d him to los 
tim from work was r lat d to his industrial injury of D c mb r
15, 1976 and th Fund should hav  ith r d ni d th claim or 
comm nc d paym nt of t mporary total disability.

Th r for , claimant's claim should b r mand d to th 
Fund for th paym nt of comp nsation, as provid d by law, comm nc
ing F bruary 28, 1977, th dat th  m.ploy r b cam awar of
claimant's industrial injury, and until th claim is clos d
pursuant to ORS 656.268.

Th Board finds that th failur of th Fund to ac
c pt or d ny claimant's claim within 60 days subj cts it to
a p nalty bas d upon th comp nsation du claimant from F b
ruary 28, 1977, th dat th  mploy r first had knowl dg of
th industrial injury, to August 10, 1977, th dat of th d 
facto d nial and to an'attorn y's f  .

ORDER

Th ord r of th R f r  , dat d D c mb r 1977, is
r v rs d.

“50-
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Claimant's ~laim for a compensable injury suffered 
on December 15, 1976 is remanded to the State Accident Insurance 
Fund for acceptance and for the payment of compensation~ as 
provided by law, commencing February 2 8, 19 77 and until': closed 
pur~uant tQ th~ pr9vis~?TT~ o~ Qf~ ~56:268, less time work~d. 

Claimant is awarded a sum equal to 15% of the com
pensation due to him from February,2~, 1977 to August 10, 
1977 pursuant to the pro❖isions of ORS 656.262(8). 

Claimant's attorney is awarded as a reasonable attor
ney's fee for his servic~s both ,before the Referee and at Board 
review a sum of $750, payable by the State Accident Insurance 
Fund. 

WCB CASE NO. 77-2982 
WCB CASE NO. 77-2983 

RAYMOND GIBB, CLAIMANT 
Green & Griswold, Claimant's Attys. 
Souther, Spaulding, Kinsey, Williamson 

& ~~hw~b~, D~r~~~~ A!!Y~-
SAIF, Legal Services, Defense Atty. 
Request for Review by the SAIF 

JULY 18, 1978 

'Reviewed ,by-, Board Members Moore and Phillips. 

The State Accident Insurance Fund seeks Board review 
of the Referee's order which remanded claimant's claim to:it 
for acceptance and payment of compensation to which he is~en
titled and ,affirmed the denial of claimant Is aggravation claim 
issued by Crown Zellerbach, a self-insurer. 

The Board, after de nova review, affirms and 'adopts 
the Opinion and Order of the Referee, a copy of which is'iat
tached hereto and, by this reference, is made a part hereof. 

ORDER 

:The order of the Referee, dated January 23, 19·79, is 
affirmed. 

tlaimant's attorney is hereby granted a reaso~able 
attorney's fee.for her services in connection with this Board 
review in the amount of $50, payabte by the Fund. 

-51-

m
Claimant's _claim for a compensable injury suffered

on December 15, 1976 is remanded to the State Accident insurance
Fund for acceptance and for the payment of compensation, as
provided by law, commencing February 28, 1977 and until ■:closed
pursuant t9 p.F9^i2ions of QR§ 656.268^ less time worked.

Claimant is awarded a sum equal to 15% of the,com
pensation due to him from February ,-28 , 1977 to August 10,
,1977 pursuant to the provisions of ORS 656.262(8).

Claimant's attorney is awarded as a reasonable attor
ney's fee for his services both before the Referee and at Board
review a sum of $750, payable by the State Accident Insurance
Fund.

WCB CASE NO. 77-2982
WCB CASE NO. 77-2983

JULY 18, 1978

m

RAY OND GIBB, CLAI ANT
Green & Griswold, Claimant's Attys.
Souther, Spaulding, Kinsey, Williamson

i Sohwabe, Defenss Attys.SAIF, Legal Services, Defense Atty.
Request for Review by the SAIF

‘Reviewed ..by., Board  embers  oore and Phillips.

The State Accident Insurance Fund seeks Board review
of the Referee's order which remanded claimant's claim to,-it
for acceptance and payment of compensation to which he is 'en
titled and affirmed the denial of claimant's aggravation claim
issued by Crown Zellerbach, a self-insurer. .

The Board, after de novo review, affirms and ^adopts
the Opinion and Order of the Referee, a copy of which ish’at-
tached hereto and, by this reference, is made a part hereof.

ORDER

affirmed.
iThe order of the Referee, dated January 23, 197=8, is

#

Claimant's attorney is hereby granted a reasonable
attorney's fee,for her services in connection with this Board
review in the amount of $50, payable by the Fund.

-51-



   
   

     
   

   
      

     

      

        
        

         
     

         
            

          

         

       
          

          

     

  
    
    
    

      

        
         
           
           
             
          

           
          

     

         
            

          

CASE NO. 77-6867 

IRWIN HEA'l'H, CLAI1V1A.NT 
Don Swink, Claimant's Atty. 
Gearin, Landis & Aebi, Defense Atty. 
Souther(, Spauld1ns, ,l')~rn.H~Y, Hill.iurnaon 

& Schwabe, Defense Attys. 
Request for Review by the Horne Ins, 

JULY 18, 1978 

Reviewed by Board 1-Ieml:iers Moore and Phillips. 

The Home Insurance,Company seeks Board review of the 
Referee's order which granted claimant compensation equal to 
64° for 20% unschedul~d low back disability above and beyond 
the awards previoy§!y ~,~nted Gldimant, 

The Board, after de novo r~view, affirm~ and adopts 
· the Opinion and Order of the Referee, ·a copy· of which is at
tached hereto and, by this reference, is made a part hereof. 

ORDER 

The order of the Referee, dated January 16, 1978, is 
affirmed. 

Claimant's attorney is hereby granted a reasonable 
attorney's fee for his services in connection with this Board 
review in the amount of $100, payable by The Horne Insurance. 

WCB CASE NO. 77-6494 

CLAIR OWEN, CLAIMANT 

Merl::en & Sa.i tve:Lt, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant 

JULY 18, 1978 

Reviewed by Board Members Moore and Phillips. 

Cl~imant seeks Board review of the Referee's order 
which found he was not entitled to comDensation withheld by the 
Fund between the ~ate of the Referee's-order (December 30, 1976), 
when he was found to be permanently and totally disabled, and 
the date of the Board's order (August 16, 1977), when his award 
was reduced to 50%. The Fund offset all permanent disability 
compensation ~aid up to the date of the Board's order against 
the permanent partial disability award made by the Board and 
claimant contends this is in error. 

The Board, after de nova review, affirms and adopts 
the Opinion and Order of the Referee, a copy of whiph is at
tached hereto and, by this reference, is made a part hereof. 

·-52-

IRWIN HEATH, CLAIMANT
Don Swink, Claimant's Atty.
G arin, Landis & A bi, D f ns Atty.
Souther,, Spaulding, Kiaseyi WilLlaiiiaon

& Schwab , D f ns Attys.
R qu st for R vi v; by th Hom Ins.

WCB CASE NO. 77-G867 JULY 18, 1978 m

R vi w d by Board M mb rs Moor and Phillips.

Th Hom Insuranc ,Company s  ks Board r vi w 'of th 
R f r  's ord r which grant d claimant comp nsation  qual to
64° for 20% unsch dul d low back disability abov and b yond
th awards pr viously ' gtgiit d Clainailt;

Th Board, aft r d novo r vi w, affirms and adopts
th Opinion and Ord r of th R f r  , -a copy of v;hich is at
tach d h r to and, by this r f r nc , is mad a part h r of.

ORDER

affirm d.
Th ord r of th R f r  , dat d January 16, 1978, is

Claimant's attorn y is h r by grant d a r asonabl 
attorn y's f  for his s rvic s in conn ction with this Board
r vi w in th amount of $100, payabl by Th Hom Insuranc .

#

WCB CASE NO. 77-6494 JULY 18, 1978

CLAIR OWEN, CLAIMANT
M rt n & Saltv it, Claimant's Attys.
SAIF, L gal S rvic s, D f ns Atty.
R qu st for R vi w by Claimant

R vi v/ d by Board M mb rs Moor and Phillips,

Claimant s  ks Board r vi w of th R f r  's ord r
which found h  was not  ntitl d to comp nsation withh ld by th 
Fund b tw  n th dat of th R f r  's ord r {D c mb r 30, 1976'
wh n h was found to b p rman ntly and totally disabl d, and
th dat of th Board's ord r (August 16, 1977) , v/h n his award
was r duc d to 50%. Th Fund offs t all p rman nt disability
comp nsation paid up to th dat of th Board's ord r against
th p rman nt partial disability award mad by th Board and
claimant cont nds this is in  rror.

Th Board, aft r d novo r vi w, affirms and adopts
th Opinion and Ord r of th R f r  , a copy of which is at
tach d h r to and, by this r f r nc , is mad a part h r of.

#
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The order of the Referee, dated February 21, 1978, is 
affirmed. 

WCB CASE NO. 77-498 

In the Matter of the· Compensation 
of the Beneficiaries of 

AUGUSTINE J, ROSSI, DECEASED 
Pozzi, Wilson, Atchison, Kahn & 

o '_Leary, ci aiman t' s ·~At tys. 
Souther, Spaulding, Kinsey, Wil1iamson, 

& Schwabe, Defense Attys. 
Request for Review by the Beneficiaries 

JULY 1 ~ , 1 ~'a 

Reviewed by Board Members I-1oore and Phillips. 

The beneficiaries of Augustine .J. Rossi seek Board 
review of the Referee's order which affirmed the September·16, 
1976 Determination Order whereby the workman was granted com
pensation for time loss only. The beneficiaries. contend that 
claimant was permanently and totally disabled at the time of 
his death. 

The Board, after de novo review, affirms and.adopts 
the Opinion and Order of the Referee, a copy of which is at
tached hereto and, by this reference, is made a part hereof. 

ORDER 

The order of the Referee, dated August 25, 1977, is 
affirmed. 

WCB CASE NO. 76-6812 

DONALD E. SIMPSON, CLAIMANT 
Bloom, Ruben, Marandas, Berg, Sly 

& Barnett,· Claimant's Attys. 
Jones, Lang, Klein, Wolf & Smith, 

Defense Attys. 
William F. Thomas, Defense Atty._ 
Order 

JULY 18, 1978 

On June 22, 1978 the Board entered its Order on Re
view in the above entitled matter. Because the Referee's order 
which upheld the denial_ of claimant's claim was reversed by the 
Board's order, attorney fees to claimant's attorney were awarded 
by the Board's order for claimant's attorney's services both at 

@.I.53-

affirmed.

ORDER
Th ord r of th R f r  , dat d F bruary 21, 1978, is

WCB CASE NO. 77-498
In the  atter of the' Compensation

of the Beneficiaries of
AUGUSTINE J. ROSSI, DECEASED
Pozzi, Wilson, Atchison, Kahn &

O'Leary, Claimant’s Attys.
Souther, Spaulding, Kinsey, Williamson,.

& Schwabe, Defense Attys.
Request for Review by the Beneficiaries

JULY 1§, 1§78

Reviewed by Board  embers  oore and Phillips.
The beneficiaries of Augustine -J. Rossi seek- Board

review of the Referee’s order which affirmed the September'16,
1976 Determination Order whereby the workman was granted com-
pensation for time loss only. The beneficiaries, contend that
claimant was permanently and totally disabled at the time of
his death.

The Board, after de novo review, affirms and adopts'
the Opinion and Order of the Referee, a copy of which is at
tached hereto and, by this reference, is made a part hereof.

ORDER

affirmed.
The order of the Referee, dated August 25, 1977, is

WCB CASE NO. 76-6812
DONALD E. SI PSON, CLAI ANT
Bloom, Ruben,  arandas, Berg, Sly

& Barnett,' Claimant’s Attys.
Jones, Lang, Klein, Wolf & Smith,

Defense Attys,
William F. Thomas, Defense Atty..
Order

JULY 18, 1978

On June 22, 1978 the Board entered its Order on Re
view in the above entitled matter. Because the Referee's order
which upheld the denial of claimant's claim was reversed by the
Board's order, attorney fees to claimant's attorney were awarded
by the Board's order for claimant's attorney's services both at

^-^53-
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hearing and on Board review. In this particular case, the 
claimant's attorney was awarded $650 for his services at the 
hearing and $350 for his services at Board review £or a total 
of $1,000. 

On June 30, 1978 the Board received a motion from 
claimant's attorney asking for an increase of attorney's fees 
and statin~ that claimant had been represented by one attorney 

at the hearinc:; before the Referee and another attorney at Board 
review. Claimant's attorney (the one which represented him at 
Board review) moved the Board for an order clarifying which 
attorney was entitled to which fee and in what particular 
amounts. 

The Board feels that the attorney's fees awarded were 
appropriate and in line with the awards of attorney's fees in 
cases of a similar nature. The aggregate sum is $1,000; if the 
two attorneys wish to make a diffe~ent allocation between them
selves of that amount awarded they may do so. 

( 

The motion to Increase the attorney's fees should be 
denied. 

IT IS SO ORDERED. 

WCB CASE NO. 77-2191 

BILLY H. SMITH, CLAIMll.NT 
Jerry E. Gastineau, Claimant 1 s Atty. 
R. Ray Heysell, Defense Atty. 
Stipulation and Order of Settlement 

JULY 18, 1978 

The parties stipulate that the above matter may be dis
missed with prejudice. 

!T I~ ~6 6RDERED. 

WCB CASE NO. 77-5702 

WILLIAM TOWNSEND, CLAIMANT 
Dye & Olson, Claimant's Attys. 
Souther, Spaulding, Kinsey, Willia--nson 

& Schwabe, Defense Attys. 
Amended Order on Review 

JULY 18, 1978 

On June 15, 1978 an Order on Review 0as entered in the 
above entitled matter which affirmed and adopted the Opinion and 
Order of the Referee dated December 8, 1977. Briefs were sub
mitted late by both parties and neither were considered by the 

• 

th h aring and on Board r vi w. In this particular cas , th  
claimant's attorn y was award d $650 for his s rvic s at th 
h aring and $350 for his s rvic s at Board r vi w for a total
of $1,000.

On Jun 30, 1978 th Board r c iv d a motion from
claimant's attorn y asking for an incr as of attorn y's f  s
and stating that claimant had b  n r pr s nt d by on attorn y
at th h aring b for th R f r  and anoth r attorn y at Board
r vi w. Claimant's attorn y {th on v/hich r pr s nt d him at 
Board r vi w) mov d th Board for an ord r clarifying which
attorn y was  ntitl d to which f  and in what particular
amounts.

Th Board f  ls that th attorn y's f  s av/ard d w r 
appropriat and in lin v/ith th av:ards of attorn y's f  s in
cas s of a similar natur . Th aggr gat sum is $1,000; if th  
two attorn ys wish to mak a diff r nt allocation b tv/  n th m
s lv s of that amount award d th y may do so.

d ni d.
Th motion to incr as th attorn y's f  s should b 

IT IS SO ORDERED.

WCB CASE NO. 77-2191 JULY 18, 1978
9

BILLY H. SMITH, CLAIMANT
J rry E. Gastin au, Claimant's Atty.
R. Ray H ys ll, D f ns Atty.
Stipulation and Ord r of S ttl m nt

Th parti s stipulat that th abov matt r may b dis'
miss d with pr judic .

Tf T5 56 6RDERED.

WCB CASE NO. 77-5702 JULY 18, 1978

WILLIAM TOWNSEND, CLAIMANT
Dy & Olson, Claimant's Attys.
South r, Spaulding, Kins y, Williamson

& Schwab , D f ns Attys.
Am nd d Ord r on R vi w

On Jun 15, 1978 an Ord r on R vi w was  nt r d in th 
abov  ntitl d matt r which affirm d and adopt d th Opinion and
Ord r of th R f r  dat d D c mb r 8, 1977. Bri fs w r sub
mitt d lat by both parti s and n ith r w r consid r d by th 

©34-







      
           

          
          

           
          

        
          
           
          
  

         
           
            

            
  

    
   

    
  

  

       
           

           
     

       
          

          
          
           

        
         

          
   

       
         
          
           
            

    

Board in its de novo review. , 
•I ~ 

On June 29, 1978 the employer, by and through its 
counsel, requested the Board to reconsider its Order on Review 
by either considering the briefs which were furnished late or, 
if'the Board· did not wish to consider-the briefs, th~n to with
draw the award of an attorney's fee payable to claimant's at
·torney. 

·The Board, after considering the matter, fin~s that 
the request for reconsideration of its order is justified only 
to the extent that the award of a reasonable attorney's fee 
to claimant's attorney at Board review should be reduced from 
$350 to $100. 

ORDER 

The Order on Review entered in the above entitled 
matter on June 15, 1978 is amended by substituting the figure 
"$100" for the figure "$350" on line 3 of the fourth paragraph 
on page 1 of said order, which in all other respects is rati
fied and reaffirmed. 

SAIF CLAIM NO. GB 66126 

BARBARA. FOSS, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Own Motion Determination' 

JULY 19, 1978 

Claimant, a 27-year-old shirt finisher, sustained a 
compensable low back injury when she slipped and fell on June 
22, 1964. Her claim was closed on November 24, 1964 with com
pensation for t~mporary total disability only. 

Upon Dr. Cherry's recommendation, the claim wa~ re
opened on July 12, 1965 for further treatment of claimant's . 
back pain. A hysterectomy was performed on August 6, 1965 be
cause of a possible relationship between the malposition of her 
uterus and ber back pain; however, this surgery did not improve 
claimant's condition. A myelogram performed on November 23, 
1965 was negative. The January 11, 1966 Determination Order 
granted claimant compensation for 16% loss of function of an 
arm for unscheduled disability. 

The State Compensation Department ordered the claim 
reopened on January 10, 1967. After further surgery, which 
helped, but did not eliminate,the pain, the claim was again 
closed on November 6, 1967 with an additional award for 19%, 
giving claimant a total award for 35% loss of function of an 
arm for her unscheduled d~sability. 

'··-ss-

m
Board in its de novo review. '

• iOn June 29, 1978 the employer, by and through its
counsel, requested the Board to reconsider its Order on Review
by either considering the briefs which were furnished late or,
if'the Board- did not wish to consider the briefs, then to with
draw the award of an attorney's fee payable to claimant's at
torney.

IThe Board, after considering the matter, finds that
the request for reconsideration of its order is justified only
to the extent that the award of a reasonable attorney's fee
to claimant's attorney at Board review should be reduced from
$350 to $100.

ORDER
The Order on Review entered in the above entitled

matter on June 15, 1978 is amended by substituting the figure
"$100" for the figure "$350" on line 3 of the fourth paragraph
on page 1 of said order, which in all other respects is rati
fied and reaffirmed.

SAIF CLAI NO. GB 66126
BARBARA. FOSS , CLAI ANT
SAIF, Legal Services, Defense Atty.
Own  otion Determination

JULY 19, 1978

0

Claimant, a 27-year-old shirt finisher, sustained a
compensable low back injury when she slipped and fell on June
22, 1964. Her claim was closed on November 24, 1964 with com
pensation for temporary total disability only.

Upon Dr. Cherry's recommendation, the claim was re
opened on July 12, 1965 for further treatment of claimant's
back pain. A hysterectomy was performed on August 6, 1965 be
cause of a possible relationship between the malposition of her
uterus and her back pain; however, this surgery did not improve
claimant's condition. A myelogram performed on November 23,
1965 was negative. The January 11, 1966 Determination Order
granted claimant compensation for 16% loss of function of an
arm for unscheduled disability.

The State Compensation Department ordered the claim
reopened on January 10, 1967. After further surgery, which
helped, but did not eliminate,the pain, the claim was again
closed on November 6, 1967 with an additional award for 19%,
giving claimant a total award for 35% loss of function of an
arm for her unscheduled disability.
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returned to work in 1969 and did quite well 
until 1975 when-her symptoms returned and she had to quit work 
in July 1976. 

Dr. Cherry, on September 22, 1977, advised the Fund 
that claimant's condition was worse and asked that her claim 
be reopened. A Board's Own Hotion Order was issued directing 
the claim to be reopened as of July 1, 1976. 

Dr. Cherry performed a myelogram on January 29, 1978 
Which Qhowgd no gig~ifi~A~l Abtl6riliilily. Cl~ifuanl ~as hospi~al
ized for 2-1/2 weeks for medication, traction and physical ther
apy treatments: During this time, Dr. Paxton, a neurosurgeon, 
indicated that he felt claimant's problems were psychosomatic 
and he did not recommend surgery. Dr. Colbach, on.April 10, 
1978, indicated the same basic finding, stating that her psy
chological disability was mild and was stationary. 

D~. Cherry noted on April 21·, 1978 that claimant was 
tloing much better due to the use of a neuromod electrical stim
ulator. 

The Orthopaedic Consultants, who. examined claimant on 
April 25 ,. 19 7 8, diagnosed: ( 1) residuals secondary to lumbo
sacral laminectorny, ( 2) complaint of chronic 1 umbar pain, ( 3) 
no neurological deficits, and (4) rnaiked functional overlay. 
They recowmended no further treatment and indicated that claim
ant could return to some type of employment. They felt that 
the previous a~ards were adequate. 

On May 15, 1978 the Fund requested a determination of 
claimant's disability. The Evaluation Division of the Workers' 
Compensation Department recommended that claimant only be 
granted compensation for temporary total disability ~rom July 
1, 1976 through April 25, 1978. 

ORDER 

Claimant is hereby granted compensation for tempora'•ry 
total disability from July 1, 1976 through April 25, 1978, less 
time worked. . 

WCB CASE NO. 76-5090 

EARL O. GERBER, CLAIMANT 
Vernon Cook, Claimant's Atty. 
Rankin, McMurry, Osburn & Gallagher, 

Defense Attys. 
Order 

JULY 19, 1978 

On June 27, 1978 the Board entered its Order on Re
view in' the above entitled matter which affirmed and adopted 
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Claimant r turn d to v/ork in 1969 and did quit w ll
until 1975 wh n-h r symptoms r turn d and sh had to quit work
in July 1976.

Dr. Ch rry, on S pt mb r 22, 1977, advis d th Fund
that claimant's condition was wors and ask d that h r claim
b r op n d. A Board's Own Motion Ord r v;as issu d dir cting
th claim to b r op n d as of July 1, 1976.

Dr. Ch rry p rform d a my logram on January 29, 1978 
which show d f\0 abnormality. ClaI'mant was Kospibal-
iz d for 2-1/2 w  ks for m dication, traction and physical th r
apy tr atm nts^ During this tim . Dr. Paxton, a n urosurg on,
indicat d that h f lt claimant's probl ms w r psychosomatic
and h did not r comm nd surg ry. Dr. Colbach, on April 10,
1978, indicat d th sam basic finding, stating that h r psy
chological disability was mild and was stationary.

Dr. Ch rry not d on April 21, 1978 that claimant was
doing much b tt r du to th us of a n uromod  l ctrical stim
ulator.

Th Orthopa dic Consultants, who.  xamin d claimant on
April 25 ,. 1978 , diagnos d: (1) r siduals s condary to lumbo
sacral lamin ctomy, (2) complaint of chronic lumbar pain, (3)
no n urological d ficits, and (4) mark d functional ov rlay.
Th y r comm nd d no furth r tr atm nt and indicat d that claim
ant could r turn to som typ of  mploym nt. Th y f lt that
th pr vious awards w r ad quat .

On May 15, 1978 th Fund r qu st d a d t rmination of
claimant's disability. Th Evaluation Division of th Work rs'
Comp nsation D partm nt r comm nd d that claimant only b 
grant d comp nsation for t m.porary total disability from July
1, 1976 through April 25, 1978.

ORDER

Claimant is h r by grant d comp nsation for t mporary
total disability from July 1, 1976 through April 25, 1978, l ss
tim work d. .

m

m

. WCB CASE NO. 76-5090 JULY 19, 1978

EARL O. GERBER, CLAIM7VNT
V rnon Cook, Claimant's Atty.
Rankin, McMurry, Osburn & Gallagh r,

D f ns Attys.
Ord r

On Jun 27, 1978 th Board  nt r d its Ord r on R 
vi w in th abov  ntitl d matt r which affirm d and adopt d

-56-















         
          

         
            

           
             

        
           

          
         

         
          
            
           
          

         
           

          
         
           

        
           

  

        
            
   

     
    

      
    
    

  
    
  

    

       
        

         
          

Opinion and Order of the Referee dated January 20, 1978. 

,r : 
On July 5, 1978 the Board received a motion from 

claimant, by and through his attorney, requesting that the. 
Board vacate its order of June 27, 1978 and allow the parties 
to submit briefs on the ~ssues involved within 50 days after 
the date of a medical report from Dr. Post. In support of the 
motion the claimant submitted a proposed stipulated order ex
tending time for submissio0 of briefs which was si9ned only by 
his attorney, not 1 the attorney for .the carrier. This proposed 
stipulation indicates that during the pendency of the hearing 
before the Referee claimant had requested a medical report 
from his physician but that the Referee closed the hearing 
prior to the receipt of the report and, in fact, the report 
still has not. been .received. Ii also-indicates that duririg the 
period that the hearing was held open claimant had discharged 
his former attorney and retained his present one. Claimant 
was examined by Dr. Post; an orthopedic physician, on June 28, 
1978. 

On July 6, 1978 the Board received a response from 
the carrier's attorney which stated the carrier opposed the mo
tion on the grounds that such medical evidence could have been 
presented before the hearing was closed and specifically stat
ing that the carrier did·not agree to allow submission of 
further medical evidence. 

The Board may ;directly consider evidence not of rec
ord at the time of the hearing ?n+y upon agreement of the par-. 
ties. OAR 436-83-720{1) ., 

ORDER 

The claimant's motion is denied. 

WCB CASE NO. 76-6336 

WAYNE D. MILLER, CLAIMANT 
Pozzi, Wilson, Atchison, Kahn & 

O' Le!'lry, Claimant's Attys. 
Souther, Spaulding, Kinsey, Williamson & 

Schwabe, Defense Attys. 
Request for: Review by Employer 

JULY 19, 1978 

Reviewed by Board Hember_s Wilson, Moore and Phillips •. 

The employer requests review of the Referee's order 
which remanded claimant's claim to it for acceptance and pay
ment of benefits from the date of claimant's admission to the 
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the Opinion and Order'of the Referee dated January 20, 1978.-
On July 5, 1978 the Board received a motion from

claimant, by and through his attorney, requesting that the.
Board vacate its order of June 27, 1978 and allow the parties
to submit briefs on the issues involved within 50 days after
the date of a medical report from Dr. Post. In support of the
motion the claimant submitted a proposed stipulated order ex
tending time for submission of briefs which was signed only by
his attorney, not ,the attorney for .the carrier. This proposed
stipulation indicates that during the pendency of the hearing
before the Referee claimant had requested a medical report
from his physician but that the Referee closed the hearing
prior to the receipt of the report and, in fact, the report
still has not, been received. It also ...indicates that during the
period that the hearing was held open claimant had discharged
his former attorney and retained his present one. Claimant
was examined by Dr. Post, an orthopedic physician, on June 28,
1978.

0

On July 6, 1978 the Board received a response from
the carrier’s attorney which stated the carrier opposed- the mo
tion on the grounds that 'such medical evidence could have been
presented before the hearing was closed and specifically stat
ing that the carrier did 'not agree to allow submission of
further medical evidence.

The Board may ^directly consider evidence not of rec
ord at the time of the hearing only upon agreement of the par
ties. OAR 436-83-720 (1).

. - . - ... - ORDER
Th claimant's motion is d ni d.

WCB CASE NO. 76-6336 JULY 19, 1978
WAYNE D.  ILLER, CLAI ANT
Pozzi, Wilson, Atchison, Kahn &

O'Leary, Claimant's Attys.
Souther, Spaulding, Kinsey, Williamson &

Schwabe, Defense Attys.
Request for'’ Review by Employer

Reviewed by Board  embers Wilson,  oore and Phillips
The employer requests review of the Referee's order

which remanded claimant's claim to it for acceptance and pay
ment of benefits from the date of claimant's admission to the
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hospital, appr,Jximately September 20, 1976, until closure 
is authorized. , 

Claimant sustained a compensable knee injury in 1973 
and subsequently 1·:as hospitalized £or surgery. During the ac'i
ministering of the anesthesia claimant developed bradycardia 
(slow h~artbeat) and the knee_surgery was never carried out. 

A hearing was thereafter held on the extent of dis
ability of claimant's knee condition and also the denial of 
cardiac problems. The Referee held that the heart problem was 
compensable. 

Meanwhile, a Second Determination Order was appealed· 
and another Referee received evidence on the extent of claimant's 
disability. On July 31, 1975 he found no permanent disability 
had been suffered to claimant's heart. On November 10, 1975 . 
the Board remanded the first Referee's order to him to further 
develop the cardiac problem and to ctetermine whether the anes
thesia had temporarily or permanentiy affected claimant's 
hear~. Before any furlher hearing could be held lhe employer 
dismissed jts request for Board review and the first Referee's 
order became final by operation of law. 

In October 1973 Dr. Keene, a cardiologist, had recom
mended that claimant have an insertion of a pacemaker but claim
ant decided to wait awhile. 

In May 1974 Dr. White indicated that the pacemaker 
would correct claimant's bradycardia condition. 

On October 21, 1976 Dr~ Sayre diagnosed thoracic 
outlet syndrome. He felt corrective surgery could not be 
performed until claimant had a pacemaker. Thereafter, Dr. 
Sayre performed the implant surgery; however, after this sur
gery the thoracic outlet syndrome surgery was deemed unnec
essary. 

~- The medical reports of record reveal Dr. Ames, a 
carciologist, indicates that claimant's disturbances are al
ways temporary and that claimant 1 s rhythm di~turbances were 
exhibited prior to the knee surgery as shown by the nurses' 
.chart notes. Dr. Ames felt claimant suffered no damage either 
as a ·result of the anesthesia or the industrial injury to his 
knee. Dr. Keene concurred. 

Dr. Sayre stated the implant was performed so that 
claimant could underso the thoracic outlet surgery, "other
wise no thoracic outlet surgery could be performed at all". 

, -., · Claimant testified his heart condition had worsened 
over the past 1-1/2 years as he was weaker, suffers from black
out spells and nausea. He denied the pacemaker was implanted 
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V.A. hospital, apprioximat ly S pt mb r 20,
is authoriz d. \

1976, until closur 

Claimant sustain d a comp nsabl kn  injury in 1973
and subs qu ntly v/as hospitaliz d for surg ry. During th ad
minist ring of th an sth sia claimant d v lop d bradycardia
(slow h artb at) and th kn  ^surg ry was n v r carri d out.

A h aring was th r aft r h ld on th  xt nt of dis
ability of claimant's kn  condition and also th d nial of 
cardiac probl ms. Th R f r  h ld that th h art probl m was
comp nsabl .

M anwhil , a S cond D t rmination Ord r was app al d
and anotii r R f r  r c iv d  vid nc on th  xt nt of claimant's
disability. On July 31, 1975 h found no p rman nt disability
-had b  n suff r d to claimant's h art. On Nov mb r 10, 1975 •
th Board r mand d th first R f r  's ord r to him to farth r
d v lop th cardiac probl m and to d t rmin wh th r th an s
th sia had t mporarily or p rman ntly aff ct d claimant's
h art. B for any furth r h aring could b h ld th  mploy r
dismiss d .its r qu st for Board r vi w and th first R f r  's
ord r b cam final by op ration of law.

In-Octob r 1973 Dr. K  n , a cardiologist, had r com
m nd d that claimant hav an ins rtion of a pac mak r but claim
ant d cid d to wait awhil .

In May 1974 Dr. Whit indicat d that th pac mak r
would corr ct claimant's bradycardia condition.

On Octob r 21, 1976 Dr. Sayr diagnos d thoracic
outl t syndrom . H f lt corr ctiv surg ry could not b  
p rform d until claimant had a pac mak r. Th r aft r, Dr.
Sayr p rform d th implant surg ry; how v r, aft r this sur
g ry th thoracic outl t syndrom surg ry was d  m d unn c
 ssary.

Th m dical r ports of r cord r v al Dr. Am s, a
cardiologist, indicat s that claimant's disturbanc s ar al
ways t mporary and that claim.ant's rhythm disturbanc s w r 
 xhibit d prior to th kn  surg ry as shown by th nurs s'
.chart not s. Dr. Am s f lt claimant suff r d no damag  ith r
as a r sult of th an sth sia or th industrial injury to his 
kn  . Dr. K  n concurr d.

Dr. Sayr stat d th implant v;as p rform d so that
claimant could und rgo th thoracic outl t surg ry, "oth r
wis no thoracic outl t surg ry could b p rform d at all".

. ■ Claimant t stifi d his h art condition had wors n d
ov r th past 1-1/2 y ars as h was w ak r, suff rs from black
out sp lls and naus a. H d ni d th pac mak r was implant d

m
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to enable him to have the thoracic outlet syndrome sur
gery. 

1, 1 I, 

The Referee found that claimant had proven an aggra
vation and the claim fcir such must be accepted. He found~no 
basis for assessing a penalty and attorney fee in this case. 

The Board, on de nova review, finds that there is no 
evidence that the industrial injury of July 12, 1973 was a mater
ial contributing factor to the worsening of claimant's heart 
problem. In order to find aggravation claimant must show a 
worsening of his heart condition between the date of the ·second 
Referee's order on j;iy 31, 1975 and March 15, 1977, the date 
of the hearing. The first Referee found the heart problem t~ 
be compensable, however, .the Board remanded the order for further 
hearing on whether the incident in surgery, i.e., episode of 
bradycardia, was of a permanent nature or only transient. Be
fore this was_accompli$_hed, the second.Referee found that claim-
ant'i·h~a.t ~.o~l~mi w~.~ n9t p~~rn~n~ntly disabling. Both 
these orders are.res judicata. 

Neither Dr. Keene nor Dr. Ames found any causal rela-. 
tionship between claimant's heart problem and his industrial 
injury. 

The Board concludes that although claimant's heart 
condition may have worsened there is no evidence that this wor-
i@n~ng W~i .~l~t~Q tQ b!~ ~n~~it~~~i inj~~Y t9 h~9 ~n~~-9q 
July 12, 1973. 

ORDER 

The order of the Referee, dated June 6, 1977, is re-
versed. 

The carrier's.denial is hereby affirmed. 

Board Nernber Kenneth v. Phillips dissents as follows: 

At the time of the 1973 proposed surgery and the 
near-tragic' results of the anesthesia, Dr. Keene recommended 
a permanent pace maker. Because of the discomfort from the 
temporary pace maker, claimant elected not to have it done 
at that time. 

Since claimant's last hearing unrefuted testimony_ 
indicates more frequent and more severe episodes of dizzine~s, 
blackout spells and nausea. Physicians were of the opinion 
that the pace maker would relieve the bradyarrythmia and would 
be essential for another operation. The fact that it hasn't 
been particularly successful does not have any bearing on its 
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soley to enable him to have the thoracic outlet syndrome sur
gery.

i . I

The Referee found that claimant had proven an aggra
vation and the claim for such must be accepted. He found 'no
basis for assessing a penalty and attorney fee in this case.

The Board, on de novo review, finds that there is no
evidence that the industrial injury of July 12, 1973 was a mater
ial contributing factor to the worsening of claimant's heart
problem. In order to find aggravation claimant must show a
worsening of his heart condition between the date of the second
Referee's order on jiTly 31, 1975 and  arch 15, 1977 , the date
of the hearing. The first Referee found the heart problem tp
be compensable, however, the Board remanded the order for further
hearing on whether the incident in surgery, i.e., episode of
bradycardia, was of a permanent nature or only transient. Be
fore this was. accomplished, the second. Referee found that claim-
dnt'g ptoblsms VW p^fman^ntly disabling. Both
these orders are.res judicata.

Neither Dr. Keene nor Dr. Ames found any causal rela
tionship between claimant's heart problem and his industrial
injury.

m
The Board concludes that although claimant's heart

condition may have worsened there is no evidence that this wor
sening WS5 feinted Ve in-^usui^i injury w his Knee pn
July 12, 1973.

ORDER
The order of the Referee, dated June 6, 1977, is re

versed.
The carrier's denial is hereby affirmed.

Board  ember Kenneth V. Phillips dissents as follows
At the time of the 1973 proposed surgery and the

near'tragic results of the anesthesia. Dr. Keene recommended
a permanent pace maker. Because of the discomfort from the
temporary pace maker, claimant elected not to have it done
at that time.

Since claimant's last hearing unrefuted testimony,
indicates more frequent and more severe episodes of dizziness,
blackout spells and nausea. Physicians were of the opinion
that the pace maker would relieve the bradyarrythmia and would
be essential for another operation. The fact that it hasn't
been particularly successful does not have any bearing on its
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been advised to relieve a worsening condition. 

This reviewer would affirm and adopt the Opinion and 
Order of the Referee. 

/s/ Kenneth V. Phillips, Board Member 

·wcB CASE NO. 77-7846 

MICHAEL S. 0 1 NEILL, CLAI.Ml\NT 
SAIF, Le~al Services, Defense Atty. 
Request for Review by Claimant 

JULY 19,' 1978 

Reviewed by Board Members Wilson and Phillips. 

Claimant seeks Board review of the Administrative Law 
Judge's order which affirmed the September 20, 1977 Determina
tion Order whereby he was granted time loss benefits only. 

The Board, after de nova review, affirms and adopts 
the Opinion and Order of the Admini~trative Law Judge, a copy 
of which is attached hereto and, by this reference, is made a 

_part hereof. However, the Board advises claimant that he is 
entitled to receive such physical therapy as may be recommended 
by his doctor and this treatment will be paid for by the car-
rier (Fund) under the provisions of ORS ci§~.~4~. 

ORDER 

The order of the Administrative Law Judge, dated Feb
iuary 16, 1978, is affirmed. 

SAIF CLAIM NO. C 171222 

FRANK H. REID, CLAIMANT 
Allen G. Owen, Claimant's Atty. 

· SAIF, Legal Services, Defense Atty.· 
Own Motion Determination 

JULY 19, 1978 

On September 26, 1968 claimant sustained a compensable 
industrial injury to his right knee while in' the employ of Howard 

· ·Furniture Company whos~ workers' compensation coverage was fur
nished by the State Accident Insurance Fund. 

Dr. Gambee performed a medial meniscectorny on the ~ight 
knee on March 27, 196~, a patella shave and distal transplant of 
the vastus medialis on August 21, 1969, and a fossa patellect0my 
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having b  n advis d to r li v a v/ors ning condition.

This r vi w r would affirm and adopt th Opinion and
Ord r of th R f r  . m

/s/ K nn th V. Phillips, Board M mb r

WCB CASE NO. 77-7846

MICHAEL S. O'NEILL, CLAIMANT
SAIF, L ^al S rvic s, D f ns Atty.
R qu st for R vi v; by Claimant

JULY 19, 197

R vi w d by Board M mb rs Wilson and Phillips.

Claimant s  ks Board r vi w of th Administrativ Law
Judg 's ord r which affirm d th S pt mib r 20, 1977 D t rmina
tion Ord r v/h r by h v;as grant d tim loss b n fits only.

Th Board, aft r d novo r vi w, affirms and adopts
th Opinion and Ord r of th Administrativ Law Judg , a copy
of which is attach d h r to and, by this r f r nc , is mad a
part h r of. How v r, th Board advis s claimant that h is
 ntitl d to r c iv such physical th rapy as may b r comm nd d
by his doctor and this tr atm. nt will b paid for by th car
ri r (Fund) und r th provisions of ORS 65d.24§.

#

ruary 16,

ORDER
Th ord r of th Administrativ Law Judg , dat d F b-

1978, is affirm d.

SAIF CLAIM NO. C 171222 JULY 19, 1978

FRANK H. REID, CLAIMANT
All n G. Ow n, Claimant's Atty.
SAIF, L gal S rvic s, D f ns Atty.-
Own Motion D t rmination

On S pt mb r 26, 1968 claimant sustain d a comp nsabl 
industrial injury to his right kn  whil in' th  mploy of Hov/ard
Furnitur Company whos work rs' comp nsation cov rag was fur
nish d by th Stat Accid nt Insuranc Fund.

Dr. Gamb  p rform d a m dial m nisc ctomy on th right
kn  on March 27, 1969, a pat lla shav and distal transplant of
th vastus m dialis on August 21, 1969, and a fossa pat ll ctomy
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April 22, 1970. Dr. Charles M. Hickman, on July 22, 1970, was 
of the opinion that claimant's knee inJury was st~tionary and rec
ommended claim closure. Claimant was examined by ·Dr. Puziss on 
July 30, 1970 who found claimant's condition was stationa~y-. 

Claimant's claim was closed on August 14, 1970 by a 
Determination Order.which awarded claimant 45° for loss of the right 
leg and 30 ° for ·loss -o·f wage earning capacity. · 

~i~~~a~t ~~qu~9t~d a hearin5 on the Determination Order 
of August 14, 1970, contending that Dr. Garnbee's report of Septem
ber 16, 1970 had indicated he was not medically stationary. A 
stipulation approved on February 3, 1971 increased claimant's 
award for loss of his right leg from 45° to 72°. 

Dr. Hickman, on July 18, 19~2, reported that claimant's 
left knee was starting to cause problems and Dr. Paluska examined 
clainant on September 21, 1972 and found that the left knee joint 
had crepitation in the patello-femoral joint on active motion·. 

Dr. GJmbQQ, on DQCQmbGr 22, 1972, givQ hi~ opinion that 
both knee problems were related to claimant's industrial accident. 

On January 29, 1976 Dr. Hickman reported that claimant 1 s 
·1eft knee was giving him continued problems, however, Oregon City 
Orthopaedic Consultants examined claimant on November 29, 1976 and 
found nothing unusual. An arthrogram ·of the left knee in December 
1976 showed chondromalacia of the patella on the medial facet, but 
there was no evidence-of meniscal injury. 

On January 19, 1977 the Fund denied responsibility for 
claimant's left knee condition and on March 8, 1977 Dr. Baldwin 
performed an arthroscopy and patellectomy of the left leg with a 
diagnosis of severe chondromalacia of the left patella. 

On June 3, 1977 the Board was requested by the claim
ant, through his attorney, to exercise its own motion jurisdic
tion pursuant to ORS 656.278 and reopen the September 26, 1968 
claim. On June 13, 1977 the Board referred the matter to its 
Hearings Division to ·take evidence on the issue ·of whether or 
not claimant's left leg surgery of Harch 8, 1977 was related to 
his September 26, 1968 industrial injury. 

The Administrative Law Judge, after hearing all the 
evidence, concluded that it was more probable than not that 
claimant's September 26, 1968 _accidental injury caused, or was a 
material contributing factor to, his November 26, 1976 disabling 
leg condition. He recommended that the Board remand the claim 
to the Fund for acceptance and the Board did so by its own motion 
order dated January 12, 1978, with payment of compensation com-

·rnencing on March 8, 1977. 
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on April 22, 1970. Dr. Charles  . Hickman, on July 22, 1970, was
of the opinion that claimant's knee injury was stationary an<3 rec
ommended claim closure. Claimant was examined by *Dr. Puziss on
July 30, 1970 who found claimant's condition was stationary.

Claimant's claim was closed on August 14, 1970 by a
Determination Order.wh^ch awarded claimant 45® for loss of the right
leg and 30° for loss of wage earning capacity.

(Jiaimant requested a hearing on the Determination Order
of August 14, 1970, contending that Dr. Gambee's report of Septem
ber 16, 1970 had indicated he was not medically stationary. A
stipulation approved on February 3, 1971 increased claimant's
award for loss of his right leg from 45° to 72°.

Dr. Hickman, on July 18, 19-72, reported that claimant's
left knee was starting to cause problems and Dr. Paluska examined
claimant on September 21, 1972 and found that the left knee joint
had crepitation in the patello-femoral joint on active motion'.

Dr. GambQQ, on. DQOombQr 22, 1972, gava his opinion thatboth knee problems were related to claimant's industrial accident.
On January 29, 1976 Dr. Hickman reported that claimant's

left knee was giving him continued problems, however, Oregon City
Orthopaedic Consultants examined claimant on November 29, 1976 and
found nothing unusual. An arthrogram of the left knee in December
1976 showed chondromalacia of the patella on,the medial facet, but
there was no evidence'of meniscal injury.

On January 19, 1977 the Fund denied responsibility for
claimant's left knee condition and on  arch 8, 1977 Dr. Baldwin
performed an arthroscopy and patellectomy of the left leg with a
diagnosis of severe chondromalacia of the left patella.

On June 3, 1977 the Board was requested by the claim
ant, through his attorney, to exercise its own motion jurisdic
tion pursuant to ORS 656.278 and reopen the September 26, 1968
claim. On June 13, 1977 the Board referred the matter to its
Hearings Division to take evidence on the issue of whether or
not claimant's left leg surgery of  arch 8, 1977 was related to
his September 26, 1968 industrial injury.

The Administrative Law Judge, after hearing all the
evidence, concluded that it was more probable than not that
claimant's September 26, 1968 .accidental injury caused, or was a
material contributing factor to, his November 26, 1976 disabling
leg condition. He recommended that the Board remand the claim
to the Fund for acceptance and the Board did so by its own motion
order dated January 12, 1978, with payment of compensation com
mencing on  arch 8, 1977.
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Baldwin -performed a closing •·:!Valuation of claim-
ant Is condition on March 6, 1978; claimant continued to have pain and
buckling in the left knee anteriorly, he also stated he had diffi-
culty climbing stairs. The doctor found full extension and active 
flexion to 125° and one-inch atrophy of the left quadriceps as com
pared to the right. 

Claim closure was requested and the Evaluation Division 
of the _Workers' Compensation Department recommended that the claim:1.nt 
be awarded compensation for temporary total disability from narch 
8, 1977 through July 17, 1977, less time worked, and to an addi
tional 45° for loss of the left leg. 

The Board concurs in these recommendations. 

ORDER 

Claimant is granted compensation for temporary total dis
ability from Barch 8, 1977 through July 17, 1977, less time worked, 
and to 45° for 30% loss of the left leg. 

Claimant's counsel is awarded as a reasonable attorney's 
fee for his services in behalf of claimant a sum egual to 25% of 
the compensation awarded claimant by this order, payable out of 
said compensation as paid, not to exceed a total of $2,300. This 
attorney's fee includes that qranted to claimant's counsel as a Q 
result of the January 12, 1978 Own ;,1otion Order issued by the W 
Board. 

THEOLA ROBINSON, CLAIM.ANT 
Doblie, Bischoff & Murray, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Request for Review by the SAIF 

Reviewed by Board ~1embers Wilson and Moore. 

The State Accident Insurance Fund appeals the Admin
istrative Law Judge 1 s (ALJ) order which disapproved its denial 
of claimant 1 s claim and remanded it to them for acceptance and 
payment of compensation, as provided by law, and a,,,arded claim
ant•~ attorney a fee of $850. The Fund contends that claimant 
did not sustain a compensable injury. 

Claimant, a 38-year-old presser in a cleaning busi
ness, alleges that on February 18, 1977 at approximately 11:00 
a.m. she slipped in some water and fell injuring her low back 
and right ankle. She alleges that after.her fall she laid on 
the floor for 2-3 minutes and cried out "at the top of her 
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Dr. Baldwin -p rform d a closing t^valuation of claim
ant's condition on March 6, 1978; claimant continu d to hav pain and
buckling in th l ft kn  ant riorly, h also stat d h had diffi-
culty climbing stairs. Th doctor found full  xt nsion and activ 
fl xion to 125° and on -inch atrophy of th l ft quadric ps as com
par d to th right.

Claim closur was r qu st d and th Evaluation Division
of th V/ork rs' Comp nsation D partm. nt r comm nd d that th claimant
b av/ard d comp nsation for t mporary total disability from March
8, 1977 through July 17, 1977, l ss tim work d, and to an addi
tional 45° for loss of th l ft l g.

Th Board concurs in th s r comm ndations.

ORDER

Claimant is grant d comp nsation for t mporary total dis
ability from March 8 , 1977 through July 17 , 1977, l ss tim v/ork d,
and to 45° for 30% loss of th l ft l g.

Claimant's couns l is award d as a r asonabl attorn y's
f  for his s rvic s in b half of claimant a sum  qual to 25% of 
th comp nsation award d claimant by this ord r, payabl out of 
said comp nsation as paid, not to  xc  d a total of $2,300. This
attorn y's f  includ s that grant d to claimant's couns l as a
r sult of th January 12, 1978 Own Motion Ord r issu d by th  
Board.

#

CASE NO. JULY l9, 1978

THEOLA ROBINSON, CLAIMANT
Dobli , Bischoff & Murray, Claimant's Attys.
SAIF, L gal S rvic s, D f ns Atty.
R qu st for R vi w by th SAIF

R vi v/ d by Board M mb rs Wilson and Moor .

Th Stat Accid nt Insuranc Fund app als th Admin
istrativ Law Judg 's (ALJ) ord r which disapprov d its d nial
of claimant's claim and r mand d it to th m for acc ptanc and
paym nt of comp nsation, as provid d by law, and award d claim
ant's attorn y a f  of $850. Th Fund cont nds that claimant
did not sustain a comp nsabl injury.

Claimant, a 38-y ar-old pr ss r in a cl aning busi
n ss, all g s that on F bruary 18, 1977 at approximat ly 11:00
a.m. sh slipp d in som wat r and f ll injuring h r low back
and right ankl . Sh all g s that aft r .h r fall sh laid on
th floor for 2-3 minut s and cri d out "at th top of h r
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lungs" for assistance. She testified her slacks were wet and· 
dirty from her fall and she had to change them. 

19m Miller, a po-employee, who was within ten feet 
of claimant, neither heard her cry out nor saw her fall. He 
testified the area was not particularly noisy and any unusual 
noise could be heard. He agreed there was water on the floor 
but it could not have been the area claimant allegedly fell in 
since it drained away from that area. 

Another co-employee, Curtis Chubbuck, who was within 
twenty to thirty feet of claimant, neither heard her cry_out 

nor saw her fall. He noticed claimant appeared to "hobble 11 

around. Hr. Chubbuck agieed the work area was noisy, but one 
could detect any out of the ordinary noise. He testified 
claimant did not report· her fall to him until an hour and a 
half after it allegedly_ took place and that he did observe 
grease and dirt on claimant's pantlegs, but did not notice 
any o~ the seat of her p~nts, where she would have landed if_ 
she had fallen as she alleged. He added the noise from the 
~t~?.m press lasted onli six seconds. He opined that if claim-

ant fell where she said she did she would have hit her head on 
some machinerybecause the space was so narrow. 

' 

Employees rece'ived free cleaning and often wore 
dirty clothes to work and changed them; claimant's changing 
her clothes was not unusual. 

The ar~~ ih whi~h ~l~iman~ f~ll wag dg~crib@d by 
Mr. Chubbuck as being ver;y small. Claimant is 5'9" tall and 
weighs 194 pounds. 

Claimant testified that· her ankle became quite 
swollen and turned blue and that ~he had to leave the hospi
tal on crutches. The ·medical reports by Dr. Goluban indi
cate claimant's right ankle was slightly swollen and she had 
tenderness over the low back. There is no indication claim
ant was advised to use _crutches.· 

Claimant filed her claim on February 23, 1977 and 
it was denied by the Fund on March 16, 1977. 

Claimant alleges she developed rectal bleeding as 
a result of her fall. Claimant terminated her work after her 
injury and moved to Portland. 

The ALJ found that while it was possible claimant 
did not fall, he concluded she had carried her burden of 
proof of establishing that she did slip and fall suffering 
a compensable injury to her right ankle and tailbone on Feb
ruary 18, 1977. He noted the probability of the truth of 
her testimony had been established and that the Fund's denial 
was incorrect. Therefore, he remanded the claim to the Fund. 
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m
lungs" for assistance. She testified her slacks were wet and
dirty from her fall and she had to change them.

fgm Mill r^ a co  mploy  , who was within t n f  t
of claimant, n ith r h ard h r cry out nor saw h r fall. H 
t stifi d th ar a was not particularly noisy and any unusual
nois could b h ard. H agr  d th r was wat r on th floor
but it could not hav b  n th ar a claimant all g dly f ll in
sinc it drain d away from that ar a.

Another co-employee, Curtis Chubbuck, who was within
-tvfenty to thirty feet of claimant, neither heard her cry out
nor saw her fall. He noticed claimant appeared to "hobble"
around.  r. Chubbuck agreed the work area was noisy, but one
could detect any out of the ordinary noise. He testified
claimant did not report her fall to him until an hour and a
half after it allegedly_ took place and that he did observe
grease and dirt on claimant’s pantlegs, but did not notice
any on the .seat of her pants, where she would have landed if
she had fallen as she alleged. He added the noise from the

pt ss last d only six s conds. H opin d that if claim
ant f ll wh r sh said sh did sh would hav hit h r h ad on
som machin ry b caus th spac was so narrow.

Employees received free cleaning and often wore
dirty clothes to work and changed them; claimant's changing
her clothes was not unusual.

Th ar a in whifih fllaimant fall was dsEorlbed, by
 r. Chubbuck as being very small. Claimant is 5’9" tall and
weighs 194 pounds.

Claimant testified that' her ankle became quite
swollen and turned blue and that she had to leave the hospi
tal on crutches. The medical reports by Dr. Goluban indi
cate claimant's right ankle was slightly swollen and she had
tenderness over the low back. There is no indication claim
ant was advised to use .crutches.

Claimant filed her claim on February 23, 1977 and
it was denied by the Fund on  arch 16, 1977.

Claimant alleges she developed rectal bleeding as
a result of her fall. Claimant terminated her work after her
injury and moved to Portland.

The ALJ found that while it was possible claimant
did not fall, he concluded she had carried her burden of
proof of establishing that she did slip and fall suffering
a compensable injury to her right ankle and tailbone on Feb
ruary 18, 1977. He noted the probability of the truth of
her testimony had been established and that the Fund's denial
was incorrect. Therefore, he remanded the claim to the Fund.
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'The Board, after de novo review, reverses the ALJ. 
Claimant is not a credible witness. There are many inconsis
tencies in her testimony. It is unlikely that claimant fell 
where she said she did. Claimant is a large woman and if she 
had lailen as she alleges.she would have struck some machiriery 
because of the narrowness of the area. The two co-employees' 
testimony as to ·the conditions in the area of the alleged fall 
and claimant's clothing contradict her testimony. 

The t'.vo co-worker witnesses agreed the work area 
was noisy when the presses_ were going, but it lasts only six 
seconds and the Board finds it hard to believe claimant 
could lay on the floor two to three minutes yelling at the 
"top of her lungs" for assistance and not be heard by any of 
her co-employeea. 

The Board concludes, considering all the evidence, 
that claimant has not met her burden of proof in establishing 
she sustained a compensable injury on February 18, 1977. 'I'he 
denial by the Fund was proper. · 

ORDER 

The Administrative Law judge's order, dated Decem
ber 19, 1977, is reversed. 

The denial, issued on March 16, 1977, by the Fund 
is affirmed. 

~AfF CLAIM NO. KC 223350 

THEODORE D. RODRIGUEZ, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Own Motion Order 

JULY 19, 1978 

on-June 29, 1976 the Board issued an Own .Motion Deter-
' 1 d 1 1 : . f t 1 m1nat1on awar ing c aimant compensation or temporary to a 

disability from August 28, 1975 through February 8, 1976 and 
30° for 20% loss of the right leg. 

Subsequently, claimant contacted the State Accident 
Insurance Fund and requeste~ that his claim for an industrial 
injury which occurred on December 8, 1969 be reopened. The 
claimant furnished the Fund medical reports which were delivered 
by the Fund to the Board on July 3, 1978 together with the 
statement that the Fund would not oppose reopening the ·claim 
if the Board found the medical reports so· justified. 

The Board, after studying the attached medical and 
surgical reports, all of whic~ post-dated the issuance of its 
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The Board, after de novo reviev/, reverses the ALJ.
Claimant is not a credible witness. There are many inconsis
tencies in her testimony. It is unlikely that claim.ant fell
where she said she did. Claimant is a large woman and if she
had fallen as she alleges she would have struck some machinery
because of the narrov/ness of the area. The two co-employees'
testimony as to the conditions in the area of the alleged fall
and claimant's clothing contradict her testimony.

The tv;o co-v/orker witnesses agreed the work area
was noisy when the presses were going, but it lasts only six
seconds and the Board finds it hard to believe claimant
could lay on the floor two to three minutes yelling at the
"top of her lungs" for assistance and not be heard by any of
h r cQ-GinploYSGSi

The Board concludes, considering all the evidence,
that claimant has not met her burden of proof in establishing
she sustained a compensable injury on February 18, 1977. The
denial by the Fund was proper.

#

ORDER

The Administrative Law Judge's order, dated Decem
ber 19, 1977, is reversed.

The denial, issued on  arch 16, 1977, by the Fund
is affirmed.

Saif claim no. kc 223350 JULY 19, 197
THEODORE D. RODRIGUEZ, CLAIMANT
SAIF, L gal S rvic s, D f ns Atty. 
Own Motion Ord r

Oiv June 29, 1976 the Board issued an Own  otion Deter
mination awarding claimant compensation for temporary total
disability from August 28, 1975 through February 8, 1976 and
30° for 20% loss of the right leg.

Subsequently, claimant contacted the State Accident
Insurance Fund and requested that his claim for an industrial
injury which occurred on December 8, 1969 be reopened. The
claimant furnished the Fund m.edical reports which were delivered
by the Fund to the Board on July 3, 1978 together with the
statement that the Fund v/ould not oppose reopening the claim
if the Board found the medical reports so justified.

The Board, after studying the attached medical and
surgical reports, all of which post-dated the issuance of its m
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Motion Determination, concludes that there is sufficient 
medical evidence to justify the ·reopening of claimant's claim 
as of February 1, 1978, the date claimant was seen by Dr. Cor~ 
bett complaining of his right knee problems. 

ORDER 

Claimant's claim for a compensable injury to his 
right knee which occurred on December 8, 1969 is hereby re
manded to the Fund for acceptance and for the payment of com
pensation, as provided by law, commencing February 1, 1978 and 
until the claim is again closed pursuant to the provisions of 
ORS 656.278, less time worked. 

SAIF CLAIM NO. NC 332608 

TERRY L. TOUREEN, CLAIMANT 
SAIF, Legal Services, Defe~se Atty. 
Own Motion Determination· 

JULY 19, 1978 

Claimant suffered a compensable injury to his back 
on October 14, 1971 when he slipped ~nd fell while setting 
chokers. The initial diagnosis was back strain with muscle 
spasm. After three closures, in 1972, 1974 and 1976, claim
ant had received awards totaling 96° for 30% unscheduled dis-. 
ability. A Stipulated Order, dated November 19, 1976, granted. 
an additional 48°, giving claimant awards totaling 144° for 45% 
low back-disability. 

A Board's Own !-lotion Order on !-lay 2, 1978 reopened 
claimant's claim. 

Claimant was released to return to regular work on 
May 11, 1978 by Dr. Fax. The doctor's chart notes of June 
9, 1978 found claimant's condition medically stationary and 
stated that he was "roughly about the same" as he had been 
prior to his latest flare-up. 

On June 26, 1978 the Fund requested a determination 
of claimant's present disability. The Evaluation Division of 
the Board recommended that claimant be granted temporary total 
disability benefits from April 4, 1978 through May 10, 1978; 
they felt he had been adequately compensated for his perman
ent disability by the prior awards. 

The Board concurs in this recommendation. 

ORDER 

Claimant is hereby granted compensation for tempor
ary total disability from April 4, 1978 through May 10, 1978, 
less time worked. 
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m
Own  otion Determination, concludes that there is sufficient
medical evidence to justify the reopening of claimant's claim
as of February 1, 1978', the date claimant was seen by Dr. Cor
bett complaining of his right knee problems.

ORDER
Claimant's claim for a compensable injury to his

right knee which occurred on December 8, 1969 is hereby re
manded to the Fund for acceptance and for the payment of com
pensation, as provided by law, commencing February 1, 1978 and
until the claim is again closed pursuant to the provisions of
ORS 656.278, less time worked.

SAIF CLAI NO. NC 332608 JULY 19, 1978
TERRY L. TOUREEN, CLAI ANT^
SAIF, Legal Services, Defense Atty.
Own  otion Determination

claimant suffered a compensable injury to his back
on October 14, 1971 when he slipped and fell while setting
chokers. The initial diagnosis was back strain with muscle
spasm. After three closures, in 1972, 1974 and 1976, claim
ant had received awards totaling 96® for 30% unscheduled dis
ability. A Stipulated Order, dated November 19, 1976, granted,
an additional 48®, giving claimant awards totaling 144® for 45%
low back disability.

A Board's Own  otion Order on  ay 2, 1978 reopened
claimant's claim.

Claimant was released to return to regular work on
 ay 11, 1978 by Dr. Fax. The doctor's chart notes of June
9, 1978 found claimant's condition medically stationary and
stated that he was "roughly about the same" as he had been
prior to his latest flare-up.

On June 26, 1978 the Fund requested a determination
of claimant's present disability. The Evaluation Division of
the Board recommended that claimant be granted temporary total
disability benefits from April 4, 1978 through  ay 10, 1978;
they felt he had been adequately compensated for his perman
ent disability by the prior awards.

The Board concurs in this recommendation.

m
ORDER

Claimant is hereby granted compensation for tempor
ary total disability from April 4, 1978 through  ay 10, 1978,
less time worked.
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NO. SC 267826 

,DARRLYN I. ARMS'l'RONG, CLAIMANT 
c. H. Seagraves, Claimant's Atty. 
SAIF, Legal Servicesr Defense Atty. 
Own Motion Determination 

JULY 21, 1978 

Claimant suffered a compensable head injury on 
September 16, 1970 while working for Pratt Logging Company. 
On September 30, 1970 a bilateral cerebral angiography was 
performed and the diagnosis was a subdural hematoma. He was 
released for work a;d the claim was first closed on May 21, 
1971 with an award of compensation for temporary total dis
ability only. 

In 1974 claimant began experiencing major motor 
seizures and heada_ches and the claim was reopened. On July 
12, 1975 a psychological evaluation was done with no appar
ent intellectual impairment found although the claimant con
tinued to have headaches and ringing in his ears. On Feb
ruary 15, 1977 Dr. Nelson indicated that claimant was cured 
of his seizures and released for work. 

The Second Determination Order, dated April 6, 
1977, granted claimant 16° for 5% unscheduled disability for 
injury to the central nervous system. 

By a stipulation, dated April 21, a978, the claim 
was reopened with time loss benefits commencing on December 
12, 1977. Dr. Nelson was treating claimant for recurring 
seizures while on anticonvulsants. His closing report oi 
M~~ lG, 1979 indicaled lhal c1a!~anl haJ suffered hls last 
seizure on February 10, 1978. 

Ori June 1, 1978 the Fund requested a determination 
of claimant's disability. The Evaluatiori Division of the 
i'lorkers' Compensation Department recommended that claimant 
be granted compensation equal to 96° for 30% unscheduled 
disability. They also recommended that claimant receive tem
porary total disability benefits from December 12, 1977 (per 
the April 21, 1978 stipulation) through May 16, 1978. 

The Board concurs in this recommendation. 

ORDER 

Claimarit is hereby granted temporary total disabil
ity compensatibn from·oecember 12, 1977 through May 16~ 1978, 
less time worked. 

Claimant is also granted compensation equal to 96° 
for 30% unscheduled disability for injury to the central ner-
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.DARRLYN I. ARMSTRONG, CLAIMANT
C. H. S agrav s, Claimant's Atty.
SAIF, L gal S rvic s,. D f ns Atty.
Own Motion D t rmination

SAIF CLAIM NO. SC 267826 JULY 21, 197

Claimant suffered a compensable head injury on
September 16, 1970 while working for Pratt Logging Company.
On September 30, 1970 a bilateral cerebral angiography was
performed and the diagnosis was a subdural hematoma. He was
released for work and the claim v;as first closed on  ay 21,
1971 with an award of compensation for temporary total dis
ability only.

In 1974 claimant began experiencing major motor
seizures and headaches and the claim v?as reopened. On July
12, 1975 a psychological evaluation was done v/ith no appar
ent intellectual impairment found although the claimant con
tinued to have headaches and ringing in his ears. On Feb
ruary 15, 1977 Dr. Nelson indicated that claimant was cured
of his seizures and released for work.

The Second Determination Order, dated April 6,
1977, granted claimant 16° for 5% unscheduled disability for
injury to the central nervous system.

By a stipulation, dated April 21, ■1978 , the claim
was reopened with time loss benefits commencing on December
12, 1977. Dr. Nelson was treating claimant for recurring
seizures while on anticonvulsants. His closing report of
 ay IG, 1978 injicabed tkat claimant had suddered his last
seizure on February 10, 1978.

On June 1, 1978 the Fund requested a determination
of claim,ant's disability. The Evaluation Division of the
Workers' Compensation Department recommended that claimant
be granted compensation equal to 96° for 30% unscheduled
disability. They also recommended that claimant receive tem
porary total disability benefits from. December 12 , 1977 (per
the April 21, 1978 stipulation) through  ay 16, 1978.

The Board concurs in this recommendation.

ORDER
Claimant is hereby granted temporary total disabil

ity compensation from December 12, 1977 through  ay 16, 1978,
less time worked.

Claimant is also granted compensation equal to 96°
for 30% unscheduled disability for injury to the central ner-
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system. This award is in addition to the awards previously 
granted to claimant. 

Claimant's attorney is hereby granted as a reasonable 
attorney's .fee a sum equai to 2~% ot the increased c'?mpensati'?n 
granted by this order, payable out of said compensation as paid, 
not to exceed $2,300. 

WCB CASE NO. 77-6192 

In the Matter of the Compensation 
of the Beneficiaries of 

CHARLES F. BAKER, DECEASED 
Evohl F. Malagon, Claimant's Atty.· 
SAIF, Legal Services, Defense Atty. 
Request for Review by Cl~imant 
Cross-appealed by the SAIF 

I 

1 
I 

JULY 21, 1978 

Reviewed by B9ard Members Nilson, Moore and Phillips. 

' The beneficiaries of Charles F. Baker, deceased, 
hereinafter referred to is claimant, requests Board review of 
the Referee 1 s order whic6 approved the denial by_the Fund on 
September 28, 1977 of claimant's claim, but directed the. Fund 
to pay claimant compensation benefits she should have received 
from June 15, 1977 to the date of the denial, September 28, 
1977, to pay as a penalty an amount equal to 25% of,all com
pensation due from June 15, 1977 to September 28, 1977, and to 
pay claimant's attorney $750 as a reasonable attorney's fee. 

The Fund also requested Board review of the Refer
ee's order, presumably on the award by the Referee of compensa
tion, penal~ies and attorney 1 s fees. 

The deceased worker had been employed as a real 
property officer by Douglas County when he sufferea·a compen~ 
sable injury on January 10, 1977. He had filed a claim which 
had been accepted an~ the diagnosis had been a cerv~cal strain 
(later it was determined that claimant, in fact, had suffered 
a ruptured aneurysm) . �--. 

The worker had lost approximately two weeks from work 
and then had returned to.work and had had no time loss until 
May 3, 1977, On that date he had reported that his back 
bothered him and that he,had a headache and felt nauseous. He 
had been hospitalized on 1May 11, 1977 suffering from increased 
symptoms arid he died on Hay 13 of a rupture of an intercranial 
aneurysm of the right internal carotid artery. 

1The surviving spouse (claimant) filed a claim for 
benefits on June 15, 1977 ~hich was denied by the Fund on 
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m
vous syst m. This award is in addition to th awards pr viously
granted to claimant.

Claimant's attorn y is h r by grant d as a r asonabl 
attorn y's ,f  a sum  qual to ^5% of th incr as d comp nsation
grant d by this ord r, payabl out of said comp nsation as paid,
not to exceed $2,300.

WCB CASE NO. 77-6192
In the  atter of the Compensation

of the Beneficiaries of
CHARLES F. BAKER, DECEASED
Evohl F.  alagon, Claimant’s Atty.-
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant
Cross-appealed by the SAIF

JULY 21, 1978

#

Reviewed by Board  embers Wilson,  oore and Phillips.
The beneficiaries of Charles F. Baker, deceased,

hereinafter referred to as claimant, requests Board review of
the Referee's order which approved the denial by the Fund on
September 28, 1977 of claimant's claim, but directed the. Fund
to pay claimant compensation benefits she should have received
from June 15, 1977 to the date of the denial, September 28,
1977, to pay as a penalty an amount equal to 25% of^all com
pensation due from June 15, 1977 to September 28, 1977, and to
pay claimant's attorney $750 as a reasonable attorney's fee..

The Fund also requested Board review of the Refer
ee's order, presumably on the award by the Referee of compensa
tion, penalties and attorney's fees.

The deceased worker had been employed as a real
property officer by Douglas County when he suffered'a compen
sable injury on January 10, 1977. He had filed a claim which
had been accepted and the diagnosis had been a cervi'cal strain
(later it was determined that claimant, in fact, had suffered
a ruptured aneurysm). ' *

The worker had lost approximately two weeks from work
and then had returned to,work and had had no time loss until
 ay 3, 1977. On that date he had reported that his back
bothered him and that he had a headache and felt nauseous. He
had been hospitalized on' ay 11, 1977 suffering from increased
symptoms and he died on  ay 13 of a rupture of an intercranial
aneurysm of the right internal carotid artery.

The surviving spouse (claimant) filed a claim for
benefits on June 15, 1977 which was denied by the Fund on

-67-

■ • 

I 



    
 

     
    

  
 

      
       

        
             

            
           

         
           

     
         

          
          
            

            
            
         

         
             

           
           

         
        

          
           
             
          

  
   

       
       
        
     
        

      
       

       

     
      
     

      
      

       
      
       
   

       
           
         

           
         
            
       
           
          
        

          

28, 1977 on the grounds that- the aneurysm was con
genital and not work-related and would have ruptured on that 
date or shortly thereafter without any exertion. 

The Referee found that following the worker's re
turn to work, he had occasionally complained of headaches. 
On April 30, 1977 he had been assigned to open the gate for 
visitors to a wild flower show located in a rural area abou~ 
three miles west of Glide. This required sitting in a pickup 
and opening the gate whenever visitors approached. No other 
county employee was there and there are no witnesses as to 
what actually occurred on that date. 

Claimant stated fhat her husband had come home on 
April 30 with a terrible headache and feeling nauseous. She 
also testified that she could not r8member whether or not 

' . 

he had gone out on Sunday because she had a migraine headache 
herself but she did remember that her husband had n6t felt well 
and had continued to feel poorly on Monday when he had returned 
to work because he felt he had to do so. 

The Referee found that the county budget officer had 
asked the worker to help him move on Sunday, May 1, and that 
the worker had come over and helped him move approximately one
and-a-half to two hours. While doing this it was necessary to 
unload from a U-Haul truck household furnitqre, a refrigerator, 

· freei~r and other heavy piec~s of furniture ·and equipment. 
Mr. Jensen, a county budget officer, testified that the worker 
had not complained to him of any physical problems at that 
time and it was on the following day that he learned for the 
first time from the worker's supervisor that claimant had had 
a prior injury. 

The worker's supervisor testified that he had talked ,. 
with the worker on Monday and the worker had told him that it 
had rained all day Saturday and no people had shown for the 
wild flower show and that he had sat in the pickup drinking 
coffee and smoking cigarettes. He did state that it was im
portant for the worker to be at work on Monday, Hay 2, and that 
the worker had complained of headaches on that day. A secre
tary in the office stated that on May 3 the worker had told her 
he thought he had hurt hii back whil~ moving the furniture. 

The Referee concluded that there was insufficient 
evidence to find that the worker ~ad suffered a specific work
related re-injury on April 30, 1977. Dr. Norris-Pearce, in 
his report of July 1, 1977, expressed the opinion that the 
ci1e worker's subarachhoid hemorrhage which cause¢ his death on 
I-lay. 13 was directly related to his injury of J·anuary 10, 19 77 
and an apparent subsequent re-injury, also work-related, suf
fered while cleaning up after the wild flower show on !~y 7, 
1977 (actually April 30, 1977). He stated that rupture of aneu
rysms is frequently associated with straining such· as lifting. 
It was his conclusion that the rupture of the worker's aneurysm 
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, 1977 on th 
not v.’ork-r lat cl

ground;
and

that- th an urysm was con-
would hav ruotur d on that

S pt mb r 28
g nital and
dat or shortly th r aft r without any  x rtion.

Th R f r  found that follov;ing th work r’s r 
turn to work, h had occasionally complain d of h adach s.
On April 30, 1977 h had b  n assign d to op n th gat for
visitors to a 'wild flow r shov; locat d in a rural ar a about
thr  mil s w st of Glid . This r cjuir d sitting in a pickup
and op ning th gat wh n v r visitors approach d. No oth r
county  mploy  v;as th r and th r ar no witn ss s as to
what actually occurr d on that dat .

Claimant stat d that h r husband had com hom on
April 30 'with a t rribl h adach and f  ling naus ous. Sh 
also t stifi d that sh could not r m mb r wh th r or not
h had gon out on Sunday b caus sh had a migrain h adach 
h rs lf but sh did r m mb r that h r husband had not f lt v/ ll
and had continu d to f  l poorly on Monday wh n h had r turn d
to v7ork b caus h f lt h had to do so.

Th R f r  found that th county budg t offic r had
ask d th work r to h lp him mov on Sunday, May 1, and that
th work r had com ov r and h lp d him mov approximat ly on -
and-a-half to two hours. Whil doing this it was n c ssary to
unload from a U-Haul truck hous hold furnitur , a r frig rator,
fr  z r and oth r h avy pi c s of furnitur and  quipm nt.
Mr. J ns n, a county budg t offic r, t stifi d that th work r
had not complain d to him of any physical probl ms at that
tim and it was on th following day that h l arn d for th 
first tim from th work r's sup rvisor that claimant had had
a prior injury.

m

Th work r's sup rvisor
with th v7ork r on Jlcnday and th 
had rain d all day Saturday and no
wild flow r shov/ and that h had s
coff  and smoking cigar tt s. H 
portant for th v/ork r to b at v/o
th work r had com,plain d of h ada
tary in th offic stat d that on
h thouaht h had hurt his back wh

t stifi d that h had talk d
work r had told him that it
p opl had shown for th 

at in th pickup drinking
did stat that it was im-

rk on Monday, May 2, and that
ch s on that day. A s cr -
May 3 th work r had told h r
il m.oving th furnitur .

Th R f r  conclud d that th r was insuffici nt
 vid nc to find that th v/ork r had suff r d a sp cific work-
r lat d r -injury on April 30, 1977, Dr. Norris-P arc , in
his r port of July 1, 1977,  xpr ss d th opinion that th 
th work r's subarachnoid h morrhag which caus d his d ath on
May. 13 was dir ctly r lat d to his injury of January 10, 1977
and an appar nt subs qu nt r -injury, also v/ork-r lat d, suf
f r d whil cl aning up aft r th v/ild flow r show on May 7,
1977 (actually April 30, 1977). H stat d that ruptur of an u
rysms is fr qu ntly associat d with straining such' as lifting.
It was his conclusion that th ruptur of th work r's an urysm
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directly related to the two.episodes referred to; the first 
probably resulted in ~inor le~~~g~; however, the second episode 
resulted in some leakaqe 'from the aneurysm initially with sub
sequent massive hemorrhage which caused death. 

Dr. Parsons, a neurosur;Jeon, after reviewinc_r the med-
-ical records, stated that the physical exertion on January 10, 
1977 may have caused the congen~tal aneurysm to rupture on that 
date but that it would have ru?tured spontaneously on that date 
or shortly thereafter uithout any exertion. He found the aneursym 
did rupture a~ain spontaneously and the work did not contribute_ 
in any significant way.to the medical problem. It was his opin
ion, and he so testified at the hearing, that the worker's em
ployment had not significantly contributed to the hemorrhase of· 
his ~neurysm and his cause of death. 

After considering the sequence of events and relying 
primarily on the medical evidence of Dr. Parsons, the Referee 
concluded that the claimant had not proven by a preponderance· 
of the evidence that her husband's work activitv was a material 
contributing cause of his death: -

Th~ Referee did find, however, that the Fund had 
failed to pay compensation within 14 days after it had notice 
or knowledge of the claim and further that the written denial 
by the Fund was not issued until after 60 days had expired from 
the date the Fund had notice or knowledge of the claim. Based 
upon the Oregon Supreme Court's ruling in Jones v. Emanuel Hos7 
pital, 280 Or 147 (1977) ,: the Referee ordered the Fund to pay 
claimant compensation from the date the claim was filed to the 
date of the denial and also to pay 25% of that compensation as 
a penalty and to pay claimant's attorney $750. 

The Board agrees with the Referee's conclusion that 
the claimant failed to prove by a preponderanqe of the evidence 
that the worker's work activity was a material contributing 
cause of his,death.~n4 the majority of the Board. also agrees 
that the Referee was correct in ordering the payment to claim~ 
ant of interim compensation, imposing penalties and awarding 
attorney fees. 

ORDER 

The order of the Referee, dated December 30, 1977, is 
affirmed. 

.Board {-1ember George A. r1oore dissents· as follows: 

This reviewer respectfully dissents from that portion 
of the Referee's order which directed the State Accident Insur
ance Fund to pay claimant's compensation from the date the claim 
was filed to the date of the denial and also to pay 25% of that 
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was directly related to the tv;o .episodes referred to; the first
probably resulted in minor leakage/ however, the second episode
resulted in some leakage 'from the aneurysm initially with sub
sequent massive hemorrhage which caused death.

Dr. Parsons^ a neurosurcjeon^ after reviev;ing the med
ical records, stated that the physical exertion on January 10,
1977 may have caused the congenital aneurysm to rupture on that
date but that it would have ruptured spontaneously on that date
or shortly thereafter without any exertion. He found the aneursym
did rupture again spontaneously and the work did not contribute
in any significant way.to the medical problem. It was his opin
ion, and he so testified at the hearing, that the worker's em
ployment had not significantly contributed to the hemorrhage of'
his aneurysm and his cause of death.

After considering the sequence of events and relying
primarily on the medical evidence of Dr. Parsons, the Referee
concluded that the claimant had not proven by a preponderance
of the evidence that her husband's work activity was a material
contributing cause of his death.

The Referee did find, however, that the Fund had
failed to pay compensation within 14 days after it had notice
or knowledge of the claim and further that the written denial
by the Fund was not issued until after 60 days had expired from
the date the Fund had notice or knowledge of the claim. Based
upon the Oregon Supreme Court's ruling in Jones v. Emanuel Hos
pital , 280 Or 147 (1977),. the Referee ordered the Fund to pay
claimant compensation from the date the claim was filed to the
date of the denial and also to pay 25% of that compensation as
a penalty and to pay claimant's attorney $750.

The Board agrees with the Referee's conclusion that
the claimant failed to prove by a preponderance of the evidence
that the worker's work activity was a material contributing
cause of his. death .and. the majority of the Board, also agrees
that the Referee was correct in ordering the payment to claims
ant of interim compensation, imposing penalties and awarding
attorney fees.

ORDER

affirmed.
The order of the Referee, dated December 30, 1977, is

•Board  ember George A.  oore dissents as follows:
This reviewer respectfully dissents from that portion

of the Referee's order which directed the State Accident Insur
ance Fund to pay claimant's compensation from the date the claim
was filed to the date of the denial and also to pay 25% of that
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as a penaitv and awarded claimant's attorney's fee 
of $750, relying upon th~ ruling-of the Oregon Su9reme Court 
in Jones v. Emanuel Hosµital, 280 Or 147 (October 18, 1977). 

On April 20, 1977 the Court of Appeals ruled th~t it 
was not the intent of the Legislature under the provisions of 
ORS 656.262(8) to penalize an employer for dilatory processing 

of a n6n-c6mpensable claim. ,his ruling of lhe Courl of Ap?eals 
was reversed by the Supreme Court on October 18, 1977. How
ever, the Referee in his order directed that penalties be paid 
from June 15, 1977, the date the claim was denied,and this re
viewer takes the position that the State Accident Insurance 
Fund was entitled to rely upon the ruling of the Court of Ap
peals until such ruling was reversed and the period of time 
upon which interim compensation and penalties thereon were 
awarded_ falls directly between the date of the c6urt of Ap
peals ruling and the Supreme Court's decisio~. For that rea-

§00, I would reverBE that portion ot the R~t~,ee·~ o~~~f wh~ch 
awarded the penalties, reduce the attorney's fee to $300, and 
affirm the balance of the order. 

/~/ George A. Moore, Board Member 

'i'i'CB CASE NO. 77-5491 JULY 21, 1978 

ROBERT BRODERICK, CLAIMAL\JT 
Gearin, Landis, Aebi, Claimant's Attys. 
A. Thomas Cavanaugh, Defense Atty. 
Request for Review by Employer 

Reviewed by Board Members Wilson and Phillips. 

The employer appeals the Administrative Law Judge's 
(ALJ) order which found claimant was entitled to temporary 
total disability from October 15, 1976 to the date of his order, 
less compensation 'already paid; assessed a penalty equal to 10% 

of the temporary total disability from July 18, 1977 to the 
date of the order; granted an increased award of 32° for 10% 
unscheduled disability for left shoulder injury; credited any 
tem?orari total disabilitf paid subsequent to February 9, 1977 

from the increased permanent partial disability and awarded an 
attorney'~ fee of $500. 

The employer contends the award of·temporary total 
disability benefits, assessment of penalties and attorney's 
fees and increased permanent partial disability were not 
't1arranted. 

Claimant cross-appealed, alleging that the award 
for permanent partial disability for his left shoulder disabil
ity was not adequate. 
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comp nsation as a p nalty and award d claimant's attorn y's f  
of $750, r lying upon th ruling of th Or gon Supr m Court
in Jon s v. Emanu l Plospital, 280 Or 147 (Octob r 18 , 1977).

^ On April 20, 1977 th Court of App als rul d that it
was not th int nt of th L gislatur und r th provisions of
ORS 656.262(8) to p naliz an  mploy r for dilatory proc ssing
o£ a non-comp nsabl cl aim. This ruling o£ th Court o£ App als
was r v rs d by th Supr m Court on Octob r 18, 1977. How
 v r, th R f r  in his ord r dir ct d that p nalti s b paid
from Jun 15, 1977, th dat th claim was d ni d,and this r 
vi w r tak s th position that th Stat Accid nt Insuranc 
Fund v/as  ntitl d to r ly upon th ruling of th Court of Ap
p als until such ruling v/as r v rs d and th p riod of tim 
upon which int rim comp nsation and p nalti s th r on w r 
award d, falls dir ctly b tv/  n th dat of th Court of Ap
p als ruling and th Supr m Court's d cision. For that r a-son, I would reverse that portion of ths Rsfstss's which
award d th p nalti s, r duc th attorn y's f  to $300, and
affirm th balanc of th ord r.

/s/ G org A. Moor , Board M mb r

WCB CASE NO. 77-5491
ROBERT BRODERICK, CLAIMANT
G arin, Landis, A bi,- Claimant's Attys.
A. Thomas Cavanaugh, D f ns Atty.
R qu st for R vi w by Employ r

JULY 21, 1978
m

R vi w d by Board M mb rs Wilson and Phillips.
Th  mploy r app als th Administrativ Law Judg 's(ALJ) ord r which found claimant was  ntitl d to t mporary

total disability from Octob r 15, 1976 to th dat of his ord r,
l ss comp nsation alr ady paid; ass ss d a p nalty  qual to 10%
of th t mporary total disability from July 18, 1977 to th 
dat of th ord r; grant d an incr as d award of 32° for 10%
unsch dul d disability for l ft should r injury; cr dit d any
t mporary total disability paid subs qu nt to F bruary 9, 1977
from th incr as d p rman nt partial disability and award d an
attorn y's f  of $500.

Th  mploy r cont nds th award of't mporary total
disability b n fits, ass ssm nt of p nalti s and attorn y's
f  s and incr as d p rman nt partial disability w r not
warrant d.

Claimant cross-app al d, all ging that th award
for p rman nt partial disability for his l ft should r disabil
ity was not ad quat .
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a 47-year-old long haul truck driver, sus
tained a compensable injury to his right shoulder and arm on 
November 14, 1973 when he slipped while getting out of the 
truck. Dr. Hoevet diagnosed a right rotator cuff tear. C~aim-. 
ant underwent surgery··on his right shoulder on Februar·y 19, 
1974; he returned to work in April 1974. 

A Determination Order, dated February 24, 1975, 
awarded claimant temporary total disability benefits and 48° 
for 15% unscheduled disability for right shoulder injury. 

Claimant manag~d 
when he quit driving truck. 
drive gradually deteriorated 
ity to handle the work. · 

to work until October 17, 1975 
He testified his ability to 
because of his shoulder inabil-

Dr. Specht reported in March 1976 that claimant's 
hand became numb at times,, vibrations• from the steering wheel 
bolhered his shoulder and 1 claimant'~ pain was increased by reach~ 
ing out and· attempting to hold things. Claimant was right 
handed and he had a defor~ity of the right shoulder with loss 
of normal fullness. Dr. ~pecht opined it was doubtful if 
claimant could ever return to·truck driving. He found claim-
ant medically stationary,' but not vocationally stationary and 
suggested reiraining ~i a truck dispatcher. He felt claim-
ant's limitations would be lifting over 25 pounds or using 
his hands to work above ~he shoulder. 

A Second Determination Order, dated August 3,· 1976, · 
granted claimant compensation for additional temporary total 
disability and an additional 32° for 10% unscheduled disability 
for his right shoulder injury. 

Claimant began to work with Vocational Rehabilitation 
in November 1976. Claimant has graduated from high school and 

. has received training in weiding. He has worked as a truck 
driver, welder, millwright, service mechanic, and logger. 
Claimant.has started a 5-space trailer park on his land. He 
rented three spaces and he and his son live on the other two 
spaces. In addition, he has started a lawn and garden supply 
type business and sells fertilizers, bark dust, etc. He has 
built four or five buildings and has plans for a stable facil
ity. Vocational Rehabilitation closed his file on the basis 
they were unable to assist claimant in developing his business. 

On January 11, 1977 Page Pferdner, ALJ, approved a 
stipulation which provided that claimant had eniolled in voc~tional 
rehabilitation, effective October 15, 1976, and that the ~mployer 
would commence temporary total disability effective upon his 
date of enrollment, which would continue until the claim was 
again processed for closure. The stipulation further provided 
for claimant's attorney's fees and dismissal of a request for 
hear.ing. 
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• Claimant, a 47-year-old long haul truck driver, sus
tained a compensable injury to his right shoulder and arm on
November 14, 1973 v^hen he slipped while getting out of the
truck. Dr. Hoevet diagnosed a right rotator cuff tear. Claim-,
ant underwent surgery-on his right shoulder on February 19,
1974; he returned to work in April 1974.

A Determination Order, dated February 24, 1975,
awarded claimant temporary total disability benefits and 48°
for 15% unscheduled disability for right shoulder injury.

Claimant managed to work until October 17, 1975
when he quit driving truck. He testified his ability to
drive gradually deteriorated because of his shoulder inabil
ity to handle the work.

Dr. Specht reported in  arch 1976 that claimant's
hand became numb at times., vibrations • from the steering wheel
bothered his shoulde.r and claimant's pain was increased by reach
ing out and'attempting to hold things. Claimant was righthanded and he had a deformity of the right shoulder with loss
of normal fullness. Dr. Specht opined it was doubtful if
claimant could ever return to truck driving. He found claim
ant medically stationarybut not vocationally stationary and
suggested retraining as a truck dispatcher. He felt claim
ant's limitations would be lifting over 25 pounds or using
his hands to work above the shoulder.

A Second Determination Order, dated August 3,' 1976, -
granted claimant compensation for additional temporary total
disability and an additional 32° for 10% unscheduled disability
for his right shoulder injury.

Claimant began to work with Vocational Rehabilitation
in November 1976. Claimant has graduated from high school and
has received training in v/elding. He has worked as a truck
driver, welder, millwright, service mechanic, and logger.
Claimant, has started a 5-space trailer park on his land. He
rented three spaces and he and his son live on the other two
spaces. In addition, he has started a lawn and garden supply
type business and sells fertilizers, bark dust, etc. He has
built four or five buildings and has plans for a stable facil
ity. Vocational Rehabilitation closed his file on the basis
they were unable to assist claimant in developing his business.

On January 11, 1977 Page Pferdner, ALJ, approved a
stipulation v;hich provided that claimant had enrolled in vocational
rehabilitation, effective October 15, 1976, and that the employer
would commence temporary total disability effective upon his
date of enrollment, which would continue until the claim was
again processed for closure. The stipulation further provided
for claimant's attorney's fees and dismissal of a request for
hearing.
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employer, on February 15, 1977, requested reim
bursement from the Rehabilitation Reserve Fund for the tempor
arv total disability it had paid from October 15 to December 
31, 1976. The Compliance Division of the Workers' Compensation 
Department informed the employ~r that this was not possible 
since the date of the injury was prior to January 1, 1974. A 
re~resentative of the employer contacted the Hearings Div~sion 
of the Workers' Compensation Board and was advised to obtain 
a formal denial and then apply for relief from the stipulation. 
The employer did ~his on April 14, 1977. The ALJ replied on 
~uly 14, 1977 that he had no jurisdiction over the matter be
cause the stipulation was not aopealed and had become final. 

' -

The claims manager for the employer, after -receiv
ing erroneous information, stopped payments of temporary total 
disability on [larch 16, 1977 and did not submit the claim for 
closure. 

The ALJ found that his order was final and the em
ployer was bound by it. He found claimant was medically sta
tionary as of June 28, 1976 and his vocational rehabilitation 
plan was terminated on February 9, 1977 and he amended the 
stipulation by an order terminating temporary total disability 
as of the date of his order (December 28, 1977). 

He further found that no penalties [on any temporary 
total disability payable prior to J~ly 14, 1977 (the date of · 
his letter)] were due because of the employer's receipt of 
erroneous information. However, he assessed a penalty equal 
to lOt of thg tgmpor2ry total di£Ability oompgn~ation from 
July 14, 1977 to December 28, 1977. 

After reviewing all the evidence, he concluded that 
there was no evidence that claimant w~uld benefit from further 
medical care and treRtment, and granted claimant an increase 
of 32° for 10% unschedriled disability. 

The Board, after de nova review, affirms the ALJ's 
order. Based on all the evidence, the Board finds, as did 
the ALJ, that the claimant is entitled to compensation for ' 
temporary total disability from July 14, 1977 to December 28, 
1977 plus a 10% penalty and an attorney 1 s fee. 

The Board concurs with the ALJ 1 s rating of claim
ant'~ unscheduled disability for his right shoulder injury. 
Claimant is barred fr,im returning to his former em:_:iloyment 
as a truck driver. He has a deformity in his right shoulder 
and has limitations on lifting and use of his hand above his 
shoulder. 

ORDER 

'l'he ALJ's order, dated December 28, 1977,. is af-
firmed. 
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Th -  mploy r, on F bruary 15, 1977, r qu st d r im
burs m nt from th R habilitation R s rv Fund for th t mpor
ary total disability it had paid from Octob r 15 to D c mb r
31, 1976. Th Complianc Division of th Work rs' Comp nsation 
D partm nt inform d th  mploy r that this v/as not possibl 
sinc th dat of th injury was prior to January 1, 1974. A
r pr s ntativ of th  mploy r contact d th H arings Division
of th Work rs' Comp nsation Board and was advis d to obtain
a formal d nial and th n apply for r li f from th stipulation.
Th  mploy r did this on April 14, 1977. Th ALJ r pli d on
July 14 , 19 77 that h had no .jurisdiction ov r th matt r b 
caus th stipulation v;as not app al d and had b com final.

Th claims manag r for th  mploy r, aft r -r c iv
ing  rron ous information, stopp d paym nts of t mporary total
disability on March 16, 1977 and did not submit th claim for
closur .

Th ALJ found that his ord r v/as final and th  m
ploy r was bound by it. H found claimant v/as m dically sta
tionary as of Jun 28, 1976 and his vocational r habilitation
plan was t rminat d on F bruary 9, 1977 and h am nd d th 
stipulation by an ord r t rminating t mporary total disability
as of th dat of his ord r (D c mb r 28, 1977).

H furth r found that no p nalti s [on any t mporary
total disability payabl prior to July 14, 1977 (th dat of
his l tt r)] w r du b caus of th  mploy r's r c ipt of
 rron ous information. How v r, h ass ss d a p nalty  qual
to 101 of thQ tomporary total cllEability componsatlon from'
July 14, 1977 to D c mb r 28, 1977.

Aft r r vi wing all th  vid nc , h conclud d that
th r was no  vid nc that claimant would b n fit from furth r
m dical car and tr atm nt, and grant d claimant an incr as 
of 32° for 10% unsch dul d disability.

Th Board, aft r d novo r vi w, affirms th ALJ's
ord r. Bas d on all th  vid nc , th Board finds, as did
th ALJ, that th claimant is  ntitl d to com.p nsation for '
t mporary total disability from July 14 , 1977 to D c m.b r 28,
1977 plus a 10% p nalty and an attorn y's f  .

Th Board concurs with th ALJ's rating of claim
ant's unsch dul d disability for his right should r injury.
Claimant is barr d from r turning to his form r  mploym. nt
as a truck driv r. H has a d formity in his right should r
and has limitations on- lifting and us of his hand abov his
should r. /

#

#

firm d.

ORDER
Th ALJ's ord r, dat d D c mb r 28, 1977,. is af- #
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Claimant 1 s attorney is granted the sum of $400 as 
and for an attorney's fee at Board level. 

WCB CASE NO. 77-6076 

'WAYNE 0. FOX, CLAIM]-1..NT 
Pozzi, Wllson, Alchlson, Rahn & 

O'Leary, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant 

JULY 21, 197.8 

Reviewed_.by. Board l-!embers Moore and Phillips. 

Claimant seeks review by the Board of the Referee's 
order which ruled that claimant was not entitled to the relief 
he sought and that the State Accident Insurance Fund's denial 
of September 8, 1977 should be approved and the Determination, 
Order of October 4, 1977:affirmed. 

Claimant, a laborer, suffered a compensable injury 
to his back on February 10, 1977 when he was knocked from a 
flatbed truck. He was i~itially treated by Dr. Childs who 
diagnosed a contusion of;his left ribs. Claimant was then 
examined by Dr. Cruickshank, a neurologist, who had been claim
ant's treating physician since 1963. 

Claimant cont~nds that the Funj's partial denial of 
his claim on September 8, 1977 was improper and also that his 
claim should not have be~n closed by a Determination Order is
sued on October 4, 1977 which granted him compensation for tem
porary total disability from February 11, 1977 through April 
4, 1977. At no time did 1 claimant claim any permanent partial 
disability as a result of his industrial injury. 

The denial by the Fund on September 8, 1977 stated 
that claimant's injury was diagnosed as "contusion left ribs" 
and the injury which cliimant sustained was described as · 
"slipping off the back edge of a flatbed truck four foot high, 
landing on your feet ahd hitting your low back on some pipe 
stacks approximately eighteen inches high·behind the truck". 
The denial letter states that claimant's treating physician 
released him for regular work on April 4, 1977 and concurred 
with an orthop~dic specialist that claimant's condition was 
stationary.and had reached its pre-injury status; also, that 
claimant's condition indicated that he had sianificant medi
cal problems unrelated to any job activities.~ The letter re
cited some of these problems and stated it denied responsibil
ity for any disability or treatment due to these "pre-existing 
injuries and conditions'' but stated that the partial denial 
would not affect the processing of his compensable claim for 
the i~jury.of February 10~ 1977. Considered in its entirety, 
the letter of denial is ambiguous at best. 
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©
Claimant's attorney is granted the sum of $400 as

and for an attorney's fee at Board level.

WCB CASE NO. 77-6076
WAYNE O. FOX, CLAI ANT
Pozzi, Wilson, Atchison, Kahn &

O'L ary, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

JULY 21, 197.8

O

Reviewed-..b.y, Board  embers  oore and Phillips.
Claimant seeks review by the Board of the Referee's

order which ruled that claimant was not entitled to the relief
he sought and that the State Accident Insurance Fund's denial
of September 8 , 1977 should be approved and the Determination,.
Order of October 4, 1977,affirmed.

Claimant, a,laborer, suffered a compensable injury
to his back on February 10, 1977 when he was knocked from a
flatbed truck. He was initially treated by Dr. Childs who
diagnosed a contusion of'his left ribs. Claimant was then
examined by Dr. Cruickshank, a neurologist, who had been claim
ant's treating physician since 1963.

1Claimant contends that the Fund's partial denial of
his claim on September 8, 1977 was improper and also that his
claim should not have been closed by a Determination Order is
sued on October 4, 1977 which granted him compensation for tem
porary total disability from February 11, 1977 through April
4, 1977. At no time did'claimant claim any permanent partial
disability as a result of his industrial injury.

The denial by the Fund on September 8, 1977 stated
that claimant's injury was diagnosed as "contusion left ribs"
and the injury which claimant sustained was described as
"slipping off the back edge of a flatbed truck four foot high,
landing on your feet and hitting your low back on some pipe
stacks approximately eighteen inches high'behind the truck".
The denial letter states that claimant's treating physician
released him for regularwork on April 4, 1977 and concurred
with an orthopedic specialist that claimant's condition was
stationary and had reached its pre-injury status; also, that
claimant's condition indicated that he had significant medi
cal problems unrelated to any job activities. The letter re
cited some of these problems and stated it denied responsibil
ity for any disability or treatment due to these "pre-existing
injuries and conditions" but stated that the partial denial
would not affect the processing of his compensable claim for
the injury.of February 10, 1977 . Considered in its entirety,
the letter of denial is ambiguous at best.
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Dr. Cruickshank released claimant to return 
t6 work on April 4, 1977 claimant was seen by Dr. Pasquesi, an 
orthopedist, to whom he complained about pain in both his 
knees, his left shoulder, popping neck, headaches and weak 
handgrip as well as other conditions. Since claimant 1 s clai~ 
was closed in October 1977 claimant has been examined by Dr. 
Crumpacker, a neurologist, and Dr. rlcKay, an internist, to 
whom· he related complaints of spinal pain, headaches, crying 
spells and so forth. 

The Referee found that claimant has had a number of 
prior back and neck injuries resultirig from different exper
iences not necessary to recite in·this order. Dr. Pasquesi, 
in June 1977, reported claima~~ had a 9onsiderable amount of 
impairment based on the pre-existing compression fractures 
and should not have been doing the heavy work he was doing 
at the time he was injured. He then stated, "No doubt the 
injury sustained aggravated his p~e,;ious condition". It was 

. Dr .. Pasquesi 's opinion, however, th.at claimant I s .. latest. acci-
dent was probably a minor fac~or ln the totai plcture. Dr. 
Cruickshank agreed with this.· 

The Referee felt that Dr. Pasquesi's report indi
cated at least some pre-existing c6ndition might have been ag
gravated to a minor extent but that he did not specify what 
was aggravated or if whatev~r was aggravated would be aggra
vated permanently. She int~~preted his report to say that 
claim.ant had returned to his pre-i~:iury status. X-rays taken 
in 1970 showed the same changes which Dr. Pasguesi noted and 
he thought claimant should change jobs because of his x-ray 
findings, previous injuries and epilepsy rather than because 
of his latest injury. ' 

or examined 
claimant o:::
injury. 

The Referee found that no do6tor who had seen and/ 
claimant since April 1977 had proposed treating 
suggested he could not,work because of the 1977 

' 

The Referee concluded that even if the conditions 
found aggravated by Dr. Pasquesi were deter~inable, the Fund 
might or might not have denied them in their ambiguous denial 
letter of September 8, 1977. ciaimant had not sustained his 
burden of proving that the Fund's ~enial was improper and, 
inasmuch as claimant had been found to be medically station
ary and released to return to work 'without any finding of 
permanent impairment,· therefore, ~v2n if the Referee found 
that the denial was improper, ~he f¢lt it would have a minimal· 
effect. 

'rhe Referee further concluded that the c-laim was 
properly closed on October 4, 1977. Dr. Cruickshank had re
leased claimant to reiurn to regular work on April 4, 1977 and 
had found him to be medically sto.tionary on l-\pril 14, 1977. Dr. 
Pasquesi examined claimant after he had return0d to work for 
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Aft r Dr. Cruickshank r l as d claimant to r turn
to v7ork on April 4 , 1977 claimant v;as s  n by Dr. Pasqu si, an
orthop dist, to v/hom h complain d about pain in both his
kn  s, his l ft should r, popping n ck, h adach s and v/ ak
handgrip as w ll as oth r conditions. Sinc claimant's claim
was clos d in Octob r 1977 claimant has b  n  xamin d by Dr.
Crumpack r, a n urologist, and Dr. ^IcKay, an int rnist, to
whom' h r lat d complaints of spinal pain, h adach s, crying
sp lls and so forth.

Th R f r  found tha
prior back and n ck injuri s r s
i nc s not n c ssary to r cit i
in Jun 1977, r port d claimant
impairm nt bas d on th pr - xis
and should not hav b  n doing t
at th tim. h was injur d. H 
injury sustain d aggravat d his
Dr.. Pasqu si's opinion, how' v r,
d nt was probably a minor factor
Cruickshank agr  d with this.'

t claimant has had a numb r of
ultirig from diff r nt  xp r-
nthis ord r. Dr. Pasqu si,
had a consid rabl amount of
ting compr ssion fractur s
h h avy work h was doing
th n stat d, "No doubt th 
pr vious condition". It was
that claimant' s ..lat st, acci-
in..th total pictur . Dr.

Th R f r  f lt that Dr. Pasqu si's r port indi
cat d at l ast som pr - xisting condition might hav , b  n ag
gravat d to a minor  xt nt but that h did not sp cify what
was agg.ravat d or if what v r was aggravat d v7ould b aggra
vat d p rman ntly. Sh int rpr t d his r port to say that
claimant had r turn d to his pr -inju.ry status. X-rays tak n
in 19 70 show d th sam chang s whic.h Dr. Pasqu si not d and
h thought claimant should chang ' jobs b caus of his x-ray
findings, pr vious injuri s and  pil psy, rath r than b caus 
of his lat st injury.

Th R f r  found that no doctor who had s  n and/
or  xamin d claimant sinc April 1977 had propos d tr ating
claimant or sugg st d h could not ‘work b caus of th 1977
injury.

Th R f r  conclud d that  v n if th conditions
found aggravat d by Dr. Pasqu si w r d t rminabl , th Fund
might or might not hav d ni d th m in th i.r ambiguous d nial
l tt r of S pt mb r 8, 1977. Claimant had not sustain d his
burd n of proving that th Fund's d nial was improp r and,
inasmuch as claimant had b  n found to b m dically station
ary and r l as d to r turn to work without any finding of
p rman nt impairm nt,- th r for ,  v n if th R f r  found
that th d nial was improp r, sh f lt it would hav a minimal
 ff ct.

m

Th R f r  furth r conclud d that th claim was
prop rly clos d on Octob r 4, 1977. Dr. Cruickshank had r 
l as d claimant to r turn to r gular work on April 4, 1977 and
had found him to b m dically stationary on 7\pril 14 , 1977 , Dr
Pasqu si  xamin d claimant aft r h had r turn d to work for
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i." , .. 

i· '. 
A v~~y- sh6~t: tim~ And.f~una.hiM Medi~Alry ~~~~i~~~~y and Dl. 
Cruickshank. agreed with this finding on June 16, 197·7. Neither 
Dr. Crumpacker nor Dr. McKay, ,..-~H:ich. of whom saw and/or examined 
claimant after the closure of his claim, felt that.claim~n~ 
needed any additional treatment. 

The· Board, 'after de nova review, finds that at no 
time did claimant deny t~at he had had prior injuries. How
ever, he did testify, and this is supported by the documentary 
evidence, that he had been able to.:,work after each of these 
injuries and was actua~li w~rking Jp until the date of his 
injury on February 10, 1977. Claimant has always worked as 
a general laborer, using jackhammers, digging ditches, carrying 
loads of material, sweeping floors an~ doing .other required 
jobs in the building construction trade. He has worked as 
a general laborer since i958 and continued in that capacity 
until his injury on February 10, 1977 •. 

The Fund takes the.position that cl;imant •returned 
to a pre-inju_ry status on the dc!:te that he attempted· to go back 
to work;. however, the evidence shows that claimant asked Dr. 
Cruickshank to release him.io go back to work so that he ~ould 
be able to determine if he could perform his old job. Claim
ant works· out of the labor union hall and is dispatched to 
jobs and receives a dispatch slip for every job. In order 
for claimant to get a release to go back to the labor union 

. hall it was necessary for him ·to obtain a complete release 
from his doctor. This was the reason claimant requested a 
full release even though.he was returning to work on •a triql 
basis. insofar as he was concerned. After claimant attempted 
to. return to work, he found he _was only able to work about 
six hours and then had tq quit. Therefore, the release re
ceived by claimant from Dr. Cruickshank should not be in
terpreted as a return by:claimant to his pre-injury status. 

The Board finds the evidence indicates that claim-· 
ant has been self-supporting all of_ his life and has worked 
hard as .a laborer even though he has worked at times in pain,. 
therefore, it can be concluded that if claimant had been able 
to return to his job and do a full day's work that he would 
have done so and-would have· continued to work. Claimant has· 
a good record as·~ worker. The evidence, however, shows that 
claimant ~as unable to· do a fuil day's work and had to return 
to his doctor for further medical care.· 

. 
The Fund contends that claimant had underlying con

ditions which were causing his.back pain. The·evidence indi
cates that the injury on February 10, 1977 aggravated these · 
underlying conditions and, although Dr. Pasquesi qould have 
been a little clearer ·in hi~ repbrt·a~·to'which condition was 
aggravated and to what extent, never~heless, under' ihe"btegon 
Workers_' Compensation system a· claimant is· e·ntitled ·to compen
sat~on if ah industrial injbry ~ggra~ated, precipitat~d,: ~r · · 

~ .. • "' ' .. t 
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a vayy- shayt; tiaa ahd. £aund.Kiw w<idiaall'y stati«nai*y and Dn.Cruickshank. agreed with this finding on June 16, 197-7. Neither
Dr. Crumpacker nor Dr.  cKay, t'‘each, of whom saw and/or examined
claimant after the closure of his claim, felt that claimant
needed any additional treatment.

- The’ Board, ‘after de novo review, finds that at no
time did claimant deny that he had had prior injuries. How
ever, he did testify, and this is supported by the documentary
evidence, that he had been able to.;-work after each of these
injuries and was actual-ly working up until the date of his
injury on February 10, 1977. Claimant has always worked as
a general laborer, using jackhammers, digging ditches, carrying
loads of material, sweeping floors and doing other required
jobs in the building construction trade. He has worked as
a general laborer since 1958 and continued in that capacity
until his injury on February 10, 1977.

The Fund takes the position that claimant -returned
to a pre-injury status on the date that he attempted' to go back
to work;, however, the evidence shows that claimant asked Dr.
Cruickshank to release him to go 'back to work so that he would
be able to determine if he could perform his old job. Claim
ant works • out of the labor union hall and is dispatched to
jobs and receives a dispatch slip for every job. In order
for claimant to get a release to go back to the labor union
hall it was necessary for him -to obtain a complete release
from his doctor. This was the reason claimant requested a
full release even though .he was returning to work on -a trial
basis, insofar as he was concerned. After claimant attempted
to. return to work, he found he was only able to work about
six hours and then had to quit. Therefore, the release re
ceived by claimant from Dr. Cruickshank should not be in
terpreted as a return by claimant to his pre-injury status.

The Board finds the evidence indicates that claim
ant has been self-supporting all of his life and has worked
hard as .a laborer even though he has worked at times in pain,,
therefore, it can be concluded that if claimant had been able
to return to his job and do a full day’s work that he would
have done so and would have continued to work. Claimant has
a good record as‘a worker. The evidence, however, shows that
claimant was unable to’ do a full day's work and had to return’
to his doctor for further medical care.-

The Fund contends that claimant had underlying con
ditions which were causing his back pain. The evidence indi
cates that the injury on February 10, 1977 aggravated these
underlying conditions and, although Dr. Pasquesi could have
been a little clearer in his' report'as to'which condition was
aggravated and to what extent, nevertheless, under’ the Oregon
Workers ’ Compensation system a’ claimant is • entitled -to compen
sation if an industrial injury 'aggravated, precipitated,- or ' •
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accelerated the underlying condition to the extent that the 
ciondition becomes debilitating .. T~at is exactly what happened 
in the instant case and claimant's claim was improperly denied 
by the Fund.· 

The Board finds, however, that claimant was medically 
stationary prior to the issuance of the Determination Order on 
October 4, 1977. Both his treating physician and Dr. Pasquesi 
examined claimant for a closing evaluation and each found him 
medically stationary. ·Therefore, the Determination Order pro
perly closed claimant's claim and should be affirmed. 

The Board notes that Dr. Cruickshank had referred 
claimant to the Callahan Center for vocational rehabilitation 
but such r,eferral was never acted upo:1. It is quite possible 
that had claimant gone to the Callahan Center, further medical 
study would have indicated whether or not claimant had reached 
his pre-injury status. In fact, it is reasonable to believe 
that if Dr. Cruickshank,. who was claimant's treating physician 
for many years, h~d felt that claimant had reached his pte- •. 
injury status, he would not have referred him to the Callahan 
Center on June 9, 1977. 

The Board suggests that now that the claimant's 
claim is found to be compensable and the partial denial improper 
that the request to refer claimant to the Callahan Center for 
vocational rehabilitation should be given reconsideration. 

The claimant contends that he is entitled to pen
alties and attorney fees because the denial was so broad, sweep
ing, and ambiguous that neither the Fund nor anyone else really 
knew what had been denied. The Board finds that the context· 
of the letter of denial by the Fund leaves much to be desired 
but, nevertheless, the denial was timely made and penalties will 
not be assessed. However, the denial was improper, therefore, 
claimant's attorney is entitled to an attorney fee, payable by 
the Fund, for his services at the hearing before the Referee and 
at Board review. 

ORDER 

The order of the Referee, dated December 20, 1977, is 
modified. 

Claimant's claim for a compensable injury suffered on 
February 10, 1977 is remanded to the State Accident. Insurance 
Fund to be accepted and for .the payment of compensation, as pro
vided by law, commencing on·February 10, 1977 and until the claim 
is closed pursuant to the provisions of ORS 656.268. 

• 

The denial of the claim by the State Accident Insurance 
Fund on September 8, 1977 is set aside but the Determination Order fji 
entered on October 4, 1977 is affirmed. 
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accelerated the underlying condition to the extent that the
condition becomes debilitating. • That is exactly what happened
in the instant case and claimant's claim was improperly denied
by the Fund.'

The Board finds, however, that claimant was medically
stationary prior to the issuance of the Determination Order on
October 4, 1977. Both his treating physician and Dr. Pasquesi
examined claimant for a closing evaluation and each found him
medically stationary. Therefore, the Determination Order pro
perly closed claimant's claim and should be affirmed.

The Board notes that Dr. Cruickshank had referred
claimant to the Callahan Center for vocational rehabilitation
but such referral was never acted upon. It is quite possible
that had claimant gone to the Callahan Center, further medical
study would have indicated whether or not claimant had reached
his pre-injury status. In fact, it is reasonable to believe
that if Dr. Cruickshankwho v/as claimant's treating physician
for many years, had felt that claimant had reached his pre
injury status, he would not have referred him to the Callahan
Center on June 9, 1977.

The Board suggests that now that the claimant's
claim is found to be compensable and the partial denial improper
that the request to refer claimant to the Callahan Center for
vocational rehabilitation should be given reconsideration.

The claimant contends that he is entitled to pen
alties and attorney fees because the denial was so broad, sweep
ing, and ambiguous that neither the Fund nor anyone else really
knew what had been denied. The Board finds that the context
of the letter of denial by the Fund leaves much to be desired
but, nevertheless, the denial was timely made and penalties will
not be assessed. However, the denial was improper, therefore,
claimant's attorney is entitled to an attorney fee, payable by
the Fund, for his services at the hearing before the Referee and
at Board review.

ORDER
The order of the Referee, dated December 20, 1977, is

modified.
Claimant's claim for a compensable injury suffered on

February 10, 1977 is remanded to the State Accident. Insurance
Fund to be accepted and for the payment of compensation, as pro
vided by law, commencing on February 10, 1977 and until the claim
is closed pursuant to the provisions of ORS 656.268,

The denial of the claim by the State Accident Insurance
Fund on September 8, 1977 is set aside but the Determination Order
entered on October 4, 1977 is affirmed.

m
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n.-

Claimant's; counsel is awarded as a reasonable attor
ney's fee for his services in behalf of claimant both at the hear
irig h~fo~~ th~ rr~f~r~~ and on· ·goard rgvigi,i thg gum of Sl, 000, 
payable by the State Accident Insurance Fund. 

CLAIM NO. sss43-68-2250 JULY 21, 19 7 8 
........... , .. 

TERRY L. HARPER, CLAIMANT 
I 

own Motion. 9rder 

In 1969, whil~ claimant was employed by West Foods, 
he_ suffe·red. a compensabl~ injury when he fell from a scaffold 
and caused two cysts located near his tail bone to erupt. The 
claim was apparently accept~d and closed and claimant now seeks 
to have his claim reopened pursuant to the Board's own motion 
jurisdiction granted by ORS 656.278. Claimant states in his 
letter of June 13, 1978 that the cysts have started to swell 
and drain and are causing him s~bstantial pain.· 

• I 

. .. .. 
On June 13, 1978 the Board received a letter report 

from Dr. Mccallum, underldate of June 7, 1978, which stated 
that he had examined claimant on that date and that claimant's 
present complaint is a recurrent pilonidal sinus. He further 
stated that .he had operated on claimant on April Jo·, 1970 and_ 
marsupialized two moderate sized pilonidal sinuses; at that 
time claimant was employed by West Foods whose insurance 
adjusters were Giesy, Gr~er and Gunn (d/i: 2-11-70, file no. 
S02016 HC). Dr. Mccallum saw claimant on June l; 1970; at 
that time one wound had healed and the other had not com
pleted closed. Claimant:was not seen by Dr. r.lcCallum from 
that date until June 1; 1978. 

After examination on-June 7, 1978 the present pilon
idal sinus was located at the proximal end of the other oper
ative scar; Dr. !1cCallum believed it is quite consistent that 
the proximal scar closed with a small pocket ~xtending into 
the subcutaneous tissue and that claimant had developed another 
pilonidal sinus in that area. His• examination revealed no 
sign of active infection and it was his opinion that the lesion, 
which was quite small, could be·surgically repaired probably 
in his office. Dr. Mccallum stated that as near as he could
determipe the present condition is a consequence of claimant's 
pilonid~l sinus procedures of April 1970 which were accepted 
as a compensable industr~al injury. 

I 

On June 16 ,. 1978 the· Board advised Giesy, Greer 'and 
Gunn of[ the request for reopening the claim for surgery and -
possibl~ additional time loss benefits and were furnished a 
C?Pf ~~ Dr. McCallum's letter. Subsequently,• the Board was. 
advised! th~t West Foods is now·a subsidiary of Castle and · 
Cooke ahd their carrier is Employers Self Insurance service.· 
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Claimant's- counsel is awarded as a reasonable attor
ney's fee for his services in behalf of claimant both at the hear-

ths and on 'Board raviaw' thQ Qum of 51,000,
payable by the State Accident Insurance Fund.

CLAI NO. SS543-68-2250 JULY 21, 1978

TERRY L. HARPER, CLAIMANT
Own Motion-Ord r

In 1969, while claimant v%’as employed by West Foods,
he suffered a compensable injury when he fell from a scaffold
and caused two cysts located near his tail bone to erupt. The
claim was apparently accepted and closed and claimant now seeks
to have his claim reopened pursuant to the Board's own motion
jurisdiction granted by ORS 656.278. Claimant states in his
letter of June 13, 1978 that the cysts have started to swell
and drain and are causing him substantial pain.'

On June 13, 1978 the Board received a letter report
from Dr.  cCallum, underidate of June 7, 1978, which stated
that he had examined claimant on that date and that claimant's
present complaint is a recurrent pilonidal sinus. He further
stated that .he had operated on claimant on April 30, 1970 and
marsupialized two moderate sized pilonidal sinuses; at that
time claimant v/as enioloyed by V/est Foods whose insurance
adjusters were Giesy, Greer and Gunn (d/i: 2-11-70, file no.
S02016 V7C) . Dr,  cCallum saw claim.ant on June 1, 1970; at
that time one wound had healed and the other had not com
pleted closed. Claimant'was not seen by Dr.  cCallum from
that date until June 7, 1978.

After examination on June 7, 1978 the present pilon
idal sinus was located at the proximal end of the other oper
ative scar; Dr.  cCallum believed it is quite consistent that
the proximal scar closed with a small pocket extending into
the subcutaneous tissue and that claimant had developed another
pilonidal sinus in that area. His* examination revealed no
sign of active infection and it was his opinion that the lesion,
which was quite small, could be■surgically repaired probably
in his office. Dr.  cCallum stated that as near as he could-
determine the present condition is a consequence of claimant's
pilonidal sinus procedures of April 1970 which were accepted
as a compensable industrial injury.

On June 16 ,. 1978 the' Board advised Giesy, Greer and
Gunn of| the request for reopening the claim for surgery and
possible additional time loss benefits and were furnished a
copy of| Dr.  cCallum's letter. Subsequentlythe Board was.
advisedj that West Foods is now a subsidiary of Castle and 'Cooke and their carrier is Employers Self insurance Service.'
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of ~he apparent emergency and the rather 
minor, although painful, nature of the claimant 1 s problem, the 
Board concludes that it should exercise its own motion juris
diction pursuarit to ORS 656.278 and direct the employer and its 
carrier to accept claimant's claim for such surgery as Dr.· 
BcCallum feels is necessary and for the payment of compensa
tion, as provided by law, conwencing on the date Dr. Mccallum 
performs the surgery and until the claim is closed pursuant 
to the provisions o~ ORS 656.278, less time worked. 

IT IS SO ORDERED. 

WCB CASE NO. 76-5192 
WCB CASE NO~ 77-2293 
WCB CASE NO. 77-3575 

DENNIS C. HENRY, CLAIMANT 

JULY 21, 1978 

Galton, Popick & Scott, Claimant's Attys. 
Gearin, Landis & Aebi, Defense Attys. 
Jones, Lang, Klein, Wolf & Srnith, 

Defense A ttys. . . 
Request for Review by Claimant 

Reviewed by Board Hembers Wilson and Phillips. 
•, 

The claimant seeks review by the Board of the Ref
eree's order which approved the denial of claimant's claim for 
an industrial injury of August 16, 1976 by the Home Insurance 
~ompany, daJeJ. December ~L l ~ ,~, anc! also approveJ. the cten1al 
by Employee Benefits Insurance Companies of claimant 1 s injury 
of March 1, 1977, dated May 17, 1977. 

Initially, the hearing involved three separate cases 
to be heard in tandem. However, claimant's request for a hear
ing on the adequacy of the Determination Order of April 4, 1977 
relating to a hernia suffered on November 27, 1976 (WCB Case No. 
77-2293 and Claim No. C-762793) was settled by a stipulation 
approved on November 14, 1977. 

On-August 16, 1976 while claimant was working for 
Art Knight, Inc., whose carrier was the Heme Insurance Compan~ 
(Home), he bent over to pick up a pallet to load on a truck 
and experienced what he described as "electrical shocks". He 
stated he could not move until he was able to throw the pal
let aside and straighten up to lessen the pain, however, he 
was able to drive a short distance to a truck stop in Kings
burg, California where he took a hot shower and took some 
codeine. He continued driving north and while in the Siskiyou 
summit area he had engine failure which forced him to hitch
hike to Medford to obtain parts to repair the engine. Claim-
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Because of 'the apparent emergency and the rather
minor, although painful, nature of the claimant's problem, the
Board concludes that it should exercise its own motion juris
diction pursuant to ORS 656.278 and direct the employer and its
carrier to accept claimant's claim for such surgery as Dr.-
 cCallum feels is necessary and for the payment of compensa
tion, as provided by law, commencing on the date Dr.  cCallum
performs the surgery and until the claim is closed pursuant
to the provisions of ORS 656.278 , less .time worked.

m

IT IS SO ORDERED.

WCB CASE NO.
WCB CASE NO.
WCB CASE NO.

76-5192
77-2293
77-3575

JULY 21, 1978

DENNIS C. HENRY, CLAI ANT
Galton, Popick & Scott, Claimant's Attys.
Gearin, Landis & Aebi, Defense Attys.
Jones, Lang, Klein, Wolf & Smith,

Defense Attys. .
Request for Review by Claimant

Reviewed by Board  embers Wilson and Phillips.
The claimant seeks review by the Board of the Ref

eree's order which approved the denial of claimant's claim for
an industrial injury of August 16, 1976 by the Home Insurance
(Company, dated December 21, 157^, and also approved the denial
by Employee Benefits Insurance Companies of claimant's injury
of  arch 1, 1977, dated  ay 17, 1977.

Initially, the hearing involved three separate cases
to be heard in tandem. However, claimant's request for a hear
ing on the adequacy of the Determination Order of April 4, 1977
relating to a hernia suffered on November 27, 1976 {WCB Case No
77-2293 and Claim No. C-762793) was settled by a stipulation
approved on November 14, 1977.

On-August 16, 1976 while claimant was working for
Art Knight, Inc., whose carrier was the Home Insurance Company
(Home), he bent over to pick up a pallet to load on a truck
and experienced what he described as "electrical shocks". He
stated he could not move until he was able to throw the pal
let aside and straighten up to lessen the pain, however, he
was able to drive a short distance to a truck stop in Kings-
burg, California \-7here he took a hot shower and took some
codeine. He continued driving north and while in the Siskiyou
summit area he had engine failure which forced him to hitch
hike to  edford to obtain parts to repair the engine. Claim-
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then continued to Po~tland, reported in, and was sent to 
a town ~n Washington to ~ick up a load of shakes. He did so 
and theh returned to Portland. He left later that week for 
Los Ang~les and on about 5:00 Sunday, August 22 he again felt 
the "electrical shocks".; He continued to drive on south but 
at the hearing he testif~ed that the bumpy roads caused back 

. pain so severe that he s;toppect near Sac'ramento and 1-iad 0.nother 
truck driver take him to: the Sutter' Hos9ital; this was six 
days af,ter the initial p 1allet incident. The diagnosis was 
recurrent back pain. Cl~imant was later transferred to the 
University of Oregon Hoipital and underwent a laminectomy on 
September 1, 1976. ___ .,,. 

Dr. Waller, who treated claimant, felt fhere was no 
suggestion of a herniated lumbar disc, the nerve root itself 
aooeared entirelv normai, the laminectomv was extensive and 
t~~ nerve was de;ornpresied over a wide r;nge. Claimant was 
released to work on Novernber 1, 197 6. Dr. \-Jaller' s medical 
opinion was that claima~t's initial ~ack problems started in. 
December 1.975 and that the subsequent problems he had had were 
simply recurrence of the initial difficulties he had experienced. 
He stabed that an injuri on August 16, 1976 might have been the 
p,e91p~t~t~ng cause of ~n exacerbation of claimant's difficul
ties but it was certainly well documented that it was not the 

' . 
initial event. 

Based upon this report Home denied claimant's claim 
on September 21, 1976. 1 

Claimant· retq.rned to· work feeling fairly well. On 
I-larch 1, 1977 claimant was driving for .Mellow Truck Express, 
whose carrier was Employee Benefits Insurance Companies (EBI), 
on a trip between Bend cind Portland. He stopped at Mt. Hood 
to install tire chains ~nd he stated that his back was tired 
from having been up and down, on and off the trailer numerous 
times ~ecuring the load and makina sure that the hardware 
was prdvided to keep ti~-down cabies from biting into the 
edge of the lumber load. As he stepp~d from the cab his foot 
slipped on the icy pavement and he fell. Claimant admitted 
.on cross examination that he did not think this fall caused 
any ad4itional pain. He was able to get up and coniinued on 
the trip to Portland where he discharged his load at the Bar
ker Co~pany. At 2:00 p.m. he was back at the yard and went 
home and to bed. The employ~r called and requested claimant 
to driye a truck to a town in Washington and claimant testified 
that when he tried to g~t.out of bed he discovered that his· 
back h4rt and he couldn't take the job. 

; 

I • 
I He was readmitted to the University of Oregon Med-

ical School Hospital. He filed a claim which did not refer 
to a f~11;but indicated that he had been hu~t lifting at work 
on an~ off the truck. Th~ carrier denied the claim on May 
17, 1977. 

I 

-79-

ant then continued to Portland, reported in, and was sent to
a town in Washington to pick up a load of shakes. He did so
and then returned to Portland. He left later that week for
Los Angeles and on about 5:00 Sunday, August 22 he again felt
the "electrical shocks".i He continued to drive on south but
at the hearing he testif^ied that the bumpy roads caused back
pain SO' severe that he s|topped near Sacramento a.nd had another
truck driver take him to; the Sutter' Hospital; this was six
days after the initial p.'allet incident. The diagnosis was
recurrent back pain. Claimant was later transferred to the
University of Oregon Hospital and underwent a laminectomy on
September 1,,1976.___^

Dr. Waller, who treated claimant, felt there was no
suggestion of a herniated lumbar disc, the nerve root itself
appeared entirely normal’, the lam.inectomy was extensive and
the nerve v/as decompressed over a wide range. Claimant was
released to work on November 1, 1976. Dr. Waller's medical
opinion was. that claimant's initial back problems started in
December 1.975 and that dhe subsequent problems he had had were
simply recurrence of the initial difficulties he xhad experienced
He stated that an injury on August 16, 1976 might have been the
pt??ipi'v^ting cause of an exacerbation of claimant's difficul
ties but it was certainly well documented that it was not the
initial event.

Based upon this report Home denied claimant's claim
on September 21, 1976.

Claimant' returned to'work feeling fairly well. On
 arch 1, 1977 claimant was driving for  ellow Truck Express,
whose carrier was Employee Benefits Insurance Companies (EBI),
on a trip between Bend and Portland. He stopped at  t. Hood
to install tire chains and he stated that his back was tired
from having been up and'down, on and off the trailer numerous
times securing the load^and making sure that the hardware
was provided to keep tie-down cables from biting into the
edge of the lumber load. As he stepped from the cab his foot
slipped on the icy pavement and he fell. Claimant admitted
.on cross examination that he did not think this fall caused
any additional pain. He was able to get up and continued on
the trip to Portland where he discharged his load at the Bar
ker Company. At 2:00 p.m. he was back at the yard and went
home and to bed. The employer called and requested claimant
to driye a truck to' a town in Washington and claimant testified
that when he tried to get,out of bed he discovered that his
back hurt and he couldn't take the job.

j He was readmitted to the University of Oregon  ed
ical School Hospital. He filed a claim which did not refer
to a fall'but indicated that he had been hurt lifting at work
on and off the truck. The carrier denied the claim on  ay17, 1977. • • '
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testified that he has n,)t yet been released 
by Dr. Paxton to return to work but he could not afford further 
hospitalization. Claimant went to Vancouver, 1;'1ashington on 
Hay 27, 1977 and comrnenced wor-king full time for Armour Oil 
Company as a driver although he stated he was in constant low 
back and left leg pain. At the present time claimant is the 
branch manager of the Seattle office of Armour. 

The Referee applied the last injurious exposure rule 
in successive injury cases which places full liability on the 
carrier covering the risk at the time of the most recent injury 
that bears a causal relation to the disability. He found that 
the incident of March 1, 1977 had not been proven by claimant 
to be a compensable industrial injury; claimant testified he. 
did not feel that the fall affected him and Dr. Paxton did not 
even mention the incident in his report. 

The Referee also found that the lifting of the pal
let onto the truck in August 1976 was not convincingly con
nected by claimant to his present symptoms. Dr. Waller, who 
performed the laminectomy, was not· sure whether the pallet 
incident served to .aggravate claimant's pre-existing condition. 
Furthermore, claimant continued working after that incident 
which is very convincin3 evidenc~ th~t h~ n~~ ~Yttel~Q no 
severe permanent injury. 

The Referee concluded that the preponderance of the 
evidence indicated that both the incident of August 16, 1976 
and the incident of March 1, 1977 rr,erely represented temporary 
recurrences of a pre-existinq ·condition and could not be con-
strued as·new injuries. He ;pproved both denials, · 

The Board, on de nova review, agrees with the find
ings antj ~Qn~l~~iQn~ gt the Referee and affirms his order. 

With respect to the August 16, 1976 incident, the 
strongest evidence is given by Dr. Waller, Chief Resident of· 
the Division of Neurosurgery at the University of Oregon 
Medi~al School, and his opinion which is quoted in the Ref
eree1s order and indicates that the injury which was suffered 
by claimant on August 16, 1976 ~as not the onset of claimant's 
subsequent complaints of low back and left leg pain. There 
is no medical evidence in the record which would contradict 
this opinion. 

With respect to the incident of I-larech 1, 1977, 
claimant failed to produce any evidence which would indicate 
that he had suffered more than an ag9ravation of his previous 
1975 injury to which Dr. Waller referred. Claimant testified 
that he questioned whBther the slip had caused his b~ck pains 
to flare up and indicated in the claim which he filed subse
quently that it was due to his lifting while loading his truck. 
Claimant 1 s treating physician, Dr. Paxton, indicated in his 
report that claimant related no history of any specific inci-

-80-

Claimant testified that he has not yet been released
by Dr. Paxton to return to v;ork but he could not afford further
hospitalization. Claimant went to Vancouver, Washington on
 ay 27, 1977 and commenced worJcing full time for Armour Oil
Company as a driver although he stated he was in constant lov/
back and left leg pain. At the present time claimant is the
branch manager of the Seattle office of Armour.

The Referee applied the last injurious exposure rule
in successive injury cases which places full liability on the
carrier covering the risk at the time of the most recent injury
that bears a causal relation to the disability. He found that
the incident of  arch 1, 1977 had not been proven by claimant
to be a compensable industrial injury; claimant testified he.
did not feel that the fall affected him and Dr. Paxton did not
even mention the incident in his report.

The Referee also found that the lifting of the pal
let onto the truck in August 1976 was not convincingly con
nected by claimant to his present symptoms. Dr. Waller, who
performed the laminectomy, was not sure v/hether the pallet
incident served to .aggravate claimant's pre-existing condition
Furthermore, claimant continued v/orking after that incident
which is very convincing evidence HO
severe permanent injury.

The Referee concluded that the preponderance of the
evidence indicated that both the incident of August 16, 1976
and the incident of  arch 1, 1977 merely represented temporary
recurrences of a pre-existing condition and could not be con
strued as new injuries. He approved both denials.

The Board, on de novo review, agrees with the find-
ings and ?<?nsi'usisn5 o£ th R f r  and affirma hia ord r.

With respect to the August 16, 1976 incident, the
strongest evidence is given by Dr. Waller, Chief Resident of'
the Division of Neurosurgery at the Univ.ersity of Oregon
 edical School, and his opinion which is quoted in the Ref
eree's order and indicates that the injury which was suffered
by claimant on August 16, 1976 .was not the onset of claimant's
subsequent complaints of low back and left leg pain. There
is no medical evidence in the record which would contradict
this opinion.

With respect to the incident of  arch 1, 1977,
claimant failed to produce any evidence which would indicate
that he had suffered more than an aggravation of his previous
1975 injury to which Dr. Waller referred. Claimant testified
that he questioned whether the slip had caused his back pains
to flare up and indicated in the claim whicxh he filed subse
quently that it was due to his lifting while loading his truck.
Claimant's treating physician. Dr. Paxton, indicated in his
report that claimant related no history of any specific inci

-80-



          
        
      

       
           

         
          
     

         

    

    
  

        
        

          
         

           
        
   

          
          

   
           
        
          

       
         

         
          

          
          
           

        
          
         

            
         

          
          

        

pr~cipitating _pain ~n March 1977, he further noted that 
the pain which clatmant experienced occurred spontaneously and 
was not due to the industrial incident. 

Therefore, th~ Board concludes that the cla~mani 
experienced no new injury in !larch 1977 but again suffered what 
must be ;interpreted as a :temporary recurrence of his symptoma
tology which originated ~ith the 1975 back injury and from 
which claimant had never fully recovered. 

ORDER 

The order of· fhe Referee, dated November 30, 1977, is 
affl.rmecf. 

CLAIM NO. 280-013-9362 

ROBERT 'L. INMAN, CLAIMANT 
I 

own Motion Determination 

JULY 21, 1978 

On November 6 ,· 1969 claimant, while working for 
Georgia-Pacific, a self-insurer, suffered an injury·to his 
left knee. The injury was diagnosed as a sprained medial 
collateral ligament and c~aimant returned to work on December 
28, 1969~ The claim was closed by a Determination Order of 
April 10, 1970 which granted claimant compensation for tem
porary total disabi~ity only. 

On August 14 1 1975 Dr. Casey found claimant's con
dition to be worsening ana requested that the claim be reopened 
and r@commgndgd an orthopgdic rQfQrral. 

, The employer denied the request on April 8, 1975 and, 
inasmuch; as claimant 1 s aggravation rights have expired, he 
petition~d the Board to exercise its own motion jurisdiction 
and reop~n his claim pursuant to ORS 656.278. 

On November 12, 1975 the Board reopened the claim 
and claimant was hospitalized and on December-10, 1975 Dr. 
Spady pe.:j:formed an arthrotomy of the left knee with excision 
of the medial meniscus. Dr. Spady also found early osteoarth
ritic ch1nges and chondromalacia in the knee. The claim was 
closed b~ the Board under its own motion jurisdiction on Hay 
13, 1976'and claimant was awarded compensation-for ternporarv 
total disability irom.Decernber 9, 1975 through Februar~ 15 1 -

1976 and;an award equal to 15% of the left leg. 
' . 

I· On January 10, 1978,· a·fter a_n ar_throgram had been 
performe~ on Decemb~r 8, 1977 which ~ndicated possible retained 
medial m~niscus in the joint and a probable torn lateral men
iscus, Dr. Spady perfonned surgery" and removed a small retained 
fragmentiof the posterior medial meniscus. He found consider-
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dent precipitating pain in  arch 1977, he further noted that
the pain which claimant experienced occurred spontaneously and
was not due to the industrial incident.

Therefore, the Board concludes that the claimant
experienced no nev; injury in  arch 1977 but again suffered what
must be -interpreted as a 'temporary recurrence of his symptoma
tology which originated with the 1975 back injury and from
which claimant had never fully recovered.

affirm d'.

ORDER
The order of the Referee, dated November 30, 1977, is

CLAI NO. 280-013-9362 JULY 21, 1978

ROBERT 'L. INMAN, CLAIMANT
Own Motion D t rmination

m

m

On November 6,' 1969 claimant, while working for
Georgia-Pacific, a self-insurer, suffered an injury to his
left knee. The injury was diagnosed as a sprained medial
collateral ligament and claimant returned to work on December
28, 1969. The claim v;as closed by a Determination Order of
April 10, 1970 which granted claimant compensation for tem
porary total disability only.

On August 14, 1975 Dr. Casey found claimant's con- -
dition to be worsening and requested that the claim be reopened
and r^coi iQndQd an orthopodio

I The em.ployer denied the request on April 8, 1975 and,
inasmuch, as claim.ant's aggravation rights have expired, he
petitioned the Board to exercise its own motion jurisdiction ■
and reopen his claim pursuant to ORS 656.278,

On November 12, 1975 the Board reopened the claim
and claimant was hospitalized and on December 10, 1975 Dr.
Spady performed an arthrotomy of the left knee with excision
of the medial meniscus. Dr. Spady also found early osteoarth-
ritic changes and chondromalacia in the knee. The claim was
closed by the Board under its own motion jurisdiction on  ay
13, 1976 and claimant was awarded compensation•for temporarv
total disability from.December 9 , 1975 through February 15,
1976 and;an award equal to 15% of the left leg.

|. On January 10 , 1978 , after an arthrogram had been
performed on December 8, 1977 which indicated possible retained
medial meniscus in the joint and a probable torn lateral men
iscus, Dr. Spady performed surgery’ and removed a small retained
fragment I of the posterior medial.meniscus. He found consider-
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osteoarthritic change alon9 the a:-ticul:1.r margin of the 
posterior portion of the medial femoral condyle but he said 
the only real abnormality in the knee was the ·arihritic change 
and a retoined posterior fragment which he removed. 

On April 10, 1~7S Dr, 5pady rBported that claimant 
continued to complain of pain and weakness in his knee, par
ticularly when required to do any squatting at his work. He 
also walked and krieeled with pain. He had a normal range of 
motion; there was no knee joint diffusion present. In Dr. 
Spady 1 s opinion, claimant's condition was stationary and he 
recorrunended the claim be closed. 

On Januar~ 9, 1978 claimant had requested the Board 
to reopen his claim pursuant to its own motion jurisdiction 
and Georgia-Pacific had advised the Board that it had no oppo
sition to such reopening and an Own ~1Iotion Order remanding the 
claim to Georgia-Pacific for payment of compensation for tem
porary total disability from December 8, 1978 and until the claim 
was closed pursuant to ORS 656.278 was entered on ·April 14, 
1978. Based upon Dr. Spady 1 s April 10, 1978 report the em
ployer requested a closing evaluation on Nay 1, 1978. The 
Evaluation Division of the Workers' Compensation Department 
recommendec1 tha.t the claim be clos@c1 \~j.th comp@ns ation for 
temporary total disability from December 8, 1977 through April 
9, 1978, less time worked, only. 

The Board concurs with this recommendation. 

ORDER 

Claimant is awarded compensation for temporary total 
disability from December 8, 1977 through April 9, 1978, less 
time worked. 

'-
WCB CASE NO. 76-3382 JULY 21, 1978 

.MARVIN C. MACK, CLAIMANT 
Richardson, Murphy & Nelson, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
R~q~~~t {9. R~Y~~w QY ~~~~rn~nt . 

Reviewed by Board Members :-loore and Phillips. 

Claimant seeks Board revi.ew of the Referee's order 
which awarded hi.n 32° for 10% unscheduled back disability. 
Claimant contends he is entitled to a greater award for his 
disabilt-ty. 

Claimant suffered a Compensable ·injury on June 
18, 1975 when he slipped and fell to the floor while modify
ing truck frame rails. The diagnosis was a mild acute lum-

-82-

abl ost oarthritic chang along th articular margin of th 
post rior portion of th m dial f m.oral condyl but h said
th only r al abnormality in th kn  was th -arthritic chang 
and a r tain d post rior fragm nt v;hich h r mov d.

#

On April 10; 1376 Dii Sparly reported ttiat elaimant
continu d to complain of pain and v/ akn ss in his kn  , par
ticularly wh n r quir d to do any squatting at his work. H 
also walk d and kn  l d with pain. H had a normal rang of
motion; th r v/as no kn  joint diffusion pr s nt. In Dr.
Spady's opinion, claimant's condition was stationary and h 
r comm nd d th claim b clos d.

On January 9, 1978 claimant had requested the Board
to reopen his claim pursuant to its own motion jurisdiction
and Georgia-Pacific had advised the Board that it had no oppo
sition to such reopening and an Own  otion Order remanding the
claim to Georgia-Pacific for payment of compensation for tem
porary total disability from December 8, 1978 and until the claim
was closed pursuant to ORS 656.278 v;as entered on April 14,
1978. Based upon Dr. Spady's April 10, 1978 report the em
ployer requested a closing evaluation on  ay 1, 1978. The
Evaluation Division of the Workers' Compensation Department
recoi enciecl that the claim be closed with compensation for
temporary total disability from December 8, 1977 through April
9, 1978, less time worked, only.

The Board concurs with this recommendation.
m

ORDER
Claimant is awarded compensation for temporary total

disability from December 8, 1977 through April 9, 1978, less
time worked.

WCB. CASE NO. 76-3382 JULY 21, 1978
 ARVIN C.  ACK, CLAI ANT
Richardson,  urphy & Nelson, Claimant's Attys
SAIF, Legal Services, Defense Atty.

RsYisw by Claimant
Reviewed by Board  embers  oore and Phillips.
Claimant seeks Board review of the Referee's order

v^hich awarded hi.m 32° for 10% unscheduled back disability.
Claimant contends he is entitled to a greater award for his
disability.

Claimant suffered a compensable injury on June
18, 1975 when he slipped and fell to the floor while modify
ing truck frame rails. The diagnosis was a mild acute lum-
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1 strain and claimant was released to return to work 
on June 24, 1975. 

Claimant testified he saw a chiropractor for some 
manipulative treatments but that such treatment hurt ·his back 
more thah the fall. In July 1975 claimant came under the 
treatment of Dr. Wisdom,· an orthopedic surgedn, who prescribed 
analgesibs and muscle relaxants; however, the disabling symp
toms continued although physical therapy in August provided 

· some temporary relief. 

In October 1975 Dr. Davis performed a closing eval
uation and found claimant to be medically stationary; he rec
ommended claim closure. Dr. Nisdom agreed; he thought claim
ant could work at his part time restoration shop but would not 
be able to return to his previous job. 

I 

Claimant's claim was first closed on Hay 25, 1976 
with an ~ward for tem~orary total disability from June 18, 
1975 through April 6, 1976, less time worked. 

The Referee found that claimant did not return to 
his old job but reported to Dr. Holm that it was not available 
and the Referee got the i~pression during the hearing that 
~laimant. did not care to teturn to that p·articular job. 

In February 1976 claimant was confined for 15 days 
in pelvic traction treatment for an exacerbation of back pain. 
Upon discharge claimant wcis unable to return to work. Claim~ 
ant was seen by the physicians at the Disability Prevention 
Division in March 1976 and the diagnosis was chronic thoracic 
and lumbosacral spine strain with functional overlay. Dr. 
Perkins, :a clinical psychdlogist who examined claimant, found 
him to be bright with many excellent vocational aptitudes 
although _he was overly focused on physical symptoms with a 
mild neurosis. 

' 

1 The Referee found that claimant had the physical 
capacity !£or medium or light work but that re-employment at
tempts had failed. 

I 

A Second Determination Order, dated September 29, 
1976, awarded claimant addiiional compensation for 'tem9or~ry 
total disability from June 30, 1976 through August 30, 1976; 
less ·time worked. 

, In December 1976 Dr. Kiest stated that neither he 
nor othe~ me.mbers. of his profession who had examined claimant 
had a clear explanation for claimant's continued symptoms but 
that the !relief which was received by claimant through the -
use of t~e transcutaneous stimulator was reasonable evidence 
to him t~~t ~laimant did have an underlying organic disease. 
In his 08inion, people with only psychol9gical problems or 
people w~o s;imply do not want to get well will not continue 

I 
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i Claimant testified he saw a chiropractor for some
manipulative treatments but that such treatment hurt his back
more than the fall. In July 1975 claimant came under the
treatment of Dr. Wisdom,-an orthopedic surgeon, who prescribed
analgesics and muscle relaxants; however, the disabling symp
toms continued although physical therapy in August provided
some temporary relief.

In October 1975 Dr. Davis performed a closing eval
uation and found claimant'to be medically stationary; he rec
ommended claim closure. Dr. Wisdom agreed; he thought claim
ant could work at his part 'time restoration shop but would not
be able to return to his previous job.

Claimant's claim was first closed on  ay 25, 1976
with an award for temporary total disability from June 18,
1975 through April 6, 1976, less time worked.

The Referee found that claimant did not return to
his old job but reported to Dr. Holm that it was not available
and the Referee got the impression during the hearing that
claimant did not care to return to that particular job.

In February 1976 claimant was confined for 15 days-
in pelvic traction treatment for an exacerbation of back pain.
Upon discharge claimant was unable to return to work. Claim
ant was seen by the physicians at the Disability Prevention
Division -in  arch 1976 and the diagnosis was chronic thoracic
and lumbosacral spine strain with functional overlay. Dr.
Perkins, :a clinical psychologist who examined claimant, found
him to be bright with many excellent vocational aptitudes
although he was overly focused on physical symptoms with a
mild neurosis.

bosacral’strain and claimant was r l as d to r turn to work
on Jun 24, 1975.

capacity
Th R f r  found that claimant had th physical

for m dium or light work but that r - mploym nt at
tempts had failed.

A Second Determination Order, dated September 29,
1976, awarded claimant additional compensation for 'temporary
total disability from June 30, 1976 through August 30, 1976,'
less -time worked.

m

In December 1976 Dr. Kiest stated that neither he
nor other members of his profession who had examined claimant
had a clear explanation for claimant's continued symptoms but
that the 'relief v/hich was received by claimant through the '
use of the transcutaneous stimulator was reasonable evidence
to him that 'claimant did have an underlying organic disease.
In his opinion, people with only psychological problems or
people who simply do not want to get well will not continue
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use this transcutaneous stimulator. 

The Referee, after considering all the evidence, con
cluded that claimant was capable of doing many types of work 
if he chose to do such work but that the medical reports did 
indicate that he has some mild permanent partial disability. 
Therefore, the Referee awarded claimant 32° for unscheduled 
back disability. 

The Board, after de novo review, agrees with the 
conclusion reached by the Referee and affirms his order. 

ORDER 

The order of the Referee, dated December 15, 1977, is 
affirmed. 

CLAIM NO. B104C322036 JULY 21, 1978 

JAMES B. PINKARD, CLAI MAL'!T 
Doblie, Bischoff & Murray, Claimant's Attys. 
Jaqua & Wheatley, Defense Attys. 
Own Motion Order 

On June 8, 1967 whiie in the employ of Huntington 
Shingle Company, whose carrier is Fireman's Fu.nd Insurance 
Company, claimant suffered a compensable injury. The claim 
was accepted and closed by a Determination Order dated August 
21, 1967 whereby claimant was awarded compensation for tem
porary total disability and ~emporary partial disability only. 

I 

On ~ay 1, 1978 the claimant, by·and through his at-
torney, petitioned the Boan~ to exercise its own motion j ur is
diction pursuant to ORS 656.278 and reopen claimant's claim. 
~lalrnant alleges that his p~esent condition is related to his 
Ju:.i.e 8, 1967 industrial injury and that his condition has wor
sened since the last award or arrangement of compensation and 
he has been unable to seek further medical care and treatment. 
In support of the request for own motion relief, claimant fur
nished the Board medical reports from his treating physician, 
Or. Stainsby. 

Dr. Stainsby states in a letter dated December 20, 
1977, addressed to th8 Fireman's Fund, that he had exaMined 
claimant on November 1, 1977 and was sending a copy of the 
original history and physical along with copies of all progress 
notes and a discharge summary from the hospital to the carrier; 
also, a copy of the myelogram operative note. In his letter, 
Dr. Stainsby expressed his opinion that claimant's present 
symptoms are a continuation of his industrial injury which oc
curred nine or ten years preyiously while working for the 
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to use this transcutaneous stirnulator.
The Referee, after considering all the evidence, con

cluded that claimant was capable of doing many types of v;ork
if he chose to do such work but that the medical reports did
indicate that he has some mild permanent partial disability.
Therefore, the Referee av;arded claimant 32° for unscheduled
back disability.

The Board, after de novo review, agrees with the
conclusion reached by the Referee and affirms his order.

ORDER

m

affirmed.
The order of the Referee, dated December 15, 1977, is

CLAI NO. B104C322036 JULY 21, 1978

JA ES B. PINKARD, CLAI ANT
Doblie, Bischoff &  urray, Claimant's Attys.
Jaqua & Wheatley, Defense Attys.
Own  otion Order

On June 8, 1967 while in the employ of Huntington
Shingle Company, whose carrier is Fireman's Fund Insurance
Company, claimant suffered a compensable injury. The claim
was accepted and closed by a Determination Order dated August
21, 1967 whereby claimant v;as awarded compensation for tem
porary total disability and temporary partial disability only.

IOn  ay 1, 1978 the claimant, by and through his at
torney, petitioned the Board to exercise its ov;n motion juris
diction pursuant to ORS 656.278 and reopen claimant's claim.
Claimant alleges that his present condition is related to his
June 8, 1967 industrial injury and that his condition has wor
sened since the last award or arrangement of compensation and
he has been unable to seek further medical care and treatment.
In support of the request for own m.otion relief, claimant fur
nished the Board medical reports from his treating physician.
Dr. Stainsby.

Dr. Stainsby states in a letter dated December 20,
1977, addressed to the Firem.an's Fund, that he had examined
claimant on November 1 , 1977 and v/as sending a copy of the
original history and physical along v/ith copies of all progress
notes and a discharge summary from the hospital to the carrier;
also, a copy of the myelogram operative note. In his letter.
Dr, Stainsby expressed his opinion that claimant's present
symptoms are a continuation of his industrial injury which oc
curred nine or ten years previously while working for the

%

%
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Huntington Shingle mill. Initially, surgery was proposed, how
ever, after undergoing the myelogram which indicated possible 
extruded disc at LS-S1, Dr. Stainsby's chart notes indicated 
that cl~imant had made excellent improvement and would be seen 
again in three weeks. At that time, if he has continued to 
improve, Dr. Stainsby felt that he could be considered medi
cally stationary. 

On May 3, 1978 the Fireman's Fund was informed by 
the Boar~ of claimant's request for own motion relief and 
asked to respond within-20 days, stating its position with 
respect ~o claimant's request. On May 19, 1978 the Fireman 1 s 
Fund responded, stating that it was still attempting to gather 
information to base an investigation of claimant's claim and 
requested an additional 20 days or so ~o respond. On June 16, 
1978 the Board advised Fireman's Fund that it would be neces-
sary for the Board to make a decision on claimant's request 
without iurther delay; the additional 20 days requested by 
the Fireman's Fund had expired on June 8, 1978. On July 11, 
1978, Fiieman's Fund responded, denying responsibility except 
under ORS 656.245. 

. ··•-P'I' 

The Board, bas~d upon Dr. Stainsby's reports, con
cludes that there is sufficient justification to direct the 
employer and its carrier ~o reopen claimant's claim·and to 
pay for all medical treatment and hospital expenses incurred 
by claimant which relates to his 1967 industrial injury, com
mencing on Novemt.er 1, 1977 when claimant was examined by Dr. 
Stainsby and for the payment to claimant of such compensation 
to which he may be entitled under the provisions of law as a 
result of his hospitalization and medical care and treatment 
from Dr. Stainsby. Claimant's attorney should receive as a 
reasonable attorney's fee for his services a sum equal to 
25% of all compensation which claimant may receive as a result 
of this brder, payable out of said compensation as paid, not 
to exceed $2,300. 

i 
IT IS SO ORDERED. 

WCB CASE NO. 77-1815 

JERRY RUSSELL, CLAIMANT 
Merten &,Saltveit, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Request tor Review by Claimant 

JULY 21, 1978 

! 
I 

Reviewed by Board Members Wilson, ~~ore and Phillips. 

I Claimant seeks review by the Board of the Referee's 
order which affirmed the Determination Order dated I-larch 11 

I I 

1977 whe7eby claimant was granted compensation for temporary 
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Huntington Shingle mill. Initially, surgery was proposed, how
ever, after undergoing the myelogram which indicated possible
extruded disc at L5-S1, Dr. Stainsby's chart notes indicated'
that claimant had made excellent improvement and would be seen
again in three weeks. At that time, if he has continued to
improve. Dr. Stainsby felt that he could be considered medi
cally stationary.

On  ay 3, 1978 the Fireman's Fund was informed by
the Board of claimant's^request for own motion relief and
asked to respond within 20 days, stating its position with
respect to claimant's request. On  ay 19, 1978 the Fireman's
Fund responded, stating that it was still attempting to gather
information to base an investigation of claimant's claim and
requested an additional 20 days or so ’to respond. On June 16,
1978 the Board advised Fireman's Fund that it would be neces
sary for the Board to make a decision on claimant's request
without further delay; the additional 20 days requested by
the Fireman's Fund had expired on June 8, 1978. On July 11,
1978, Fireman's Fund responded, denying responsibility except
under ORS 656.245.

The Board, based upon Dr. Stainsby's reports, con
cludes that there is sufficient justification to direct the
employer and its carrier to reopen claimant's claim and to
pay for all medical treatment and hospital expenses incurred
by claimant which relates to his 1967 industrial injury, com
mencing on Novemt-er 1, 19.77 when claimant was examined by Dr.
Stainsby and for the payment to claimant of such compensation
to which he may be entitled under the provisions of law as a
result of his hospitalization and medical care and treatment
from -Dr. Stainsby. Claimant's attorney should receive as a
reasonable attorney's fee for his services a sum equal to
25% of all compensation which claimant may receive as a result
of this order, payable out of said compensation as paid, not
to exceed $2,300.

IT IS SO ORDERED.

WCB CASE NO. 77-1815 JULY 21, 1978
JERRY RUSSELL, CLAIMANT
M rt n &,Saltv it, Claimant's Attys.
SAIF, L gal S rvic s, D f ns Atty.
R qu st for R vi w by Claimant

! Reviewed by Board  embers Wilson,  oore and Phillips

I Claimant seeks review by the Board of the_Referee'sorder which affirmed the Determination Order dated  arch 11,
1977 whereby claimant was granted compensation for temporary
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c1 is ability only. Claimant con tends his cl aim should have 
beeh reopened for psychotherapy or, in the alternative, claim
ant should have been referred Eor vocational rehabilitation or, 
in the alternative, the extent of ciaimant's permanent disa
bility resulting from his occupational disease was greater than 
that for which he received an award. 

CLaimant, a 34-year-old dishwasher, was employed in 
about mic1-Augu st 19 7 G and after about one 1deek his pre-existing 
eczema and dermatitis allegedly were exacerbated when he had 
put his hands in hot water and used detergents. Claimant had 
had prior itching, hrn-1ever, it had not caused him to lose any 
time from work nor had any doctor told him that it was dis
abling. On August 22, 1976, while cleaning and using a strong 
solution in dishwashing claimant developed blisters on his 
hands which caused him to seek medical care. He filed a claim 
which was accepted. 

Dr. Utterback, upon examining claimant, found all of 
his fingers to be swollen and red with evidence of early cellu
litis, es2ecially in the right hand. On September 30, 1976, 
Dr. /lartin reported the impairment was "undetermined at present~ 
the impairment would probably be one of necessitating job re
training or placement, not involved with water - if any impair
ment". By October 21, 1976 all th.e lesions were clear. 

Claimant 1 s claim 0as closed on March 11, 1977 with 
an awa~d of compensalion for lemporary lolal disabilily only. 

After the claim was closed, the condition flared 
up again with lesions of the hand, arms and body and Dr. Olsen 
stated that claimant's condition needed further treatment 
and he was not medically stationary. 
xie ty depressive reaction" . 

He also noted "acute an-

The Referee found that this diagnosis of acute an
xiety, depressive reaction was not made until four and a half 
months after claimant 1 s condition was medically stationary. 
Furthermore, claimant has a history of psychiatric dysfunction 
pre-existing his employment with the defendant/employer. 
Neither Dr. Olsen, in May 1977, nor Dr. Horne, a psychiatrist, 
in November 1977, were aware of the pre-existing psychiatric 
problems of claimant. 

The Referee concluded that the medical evidence cau
sally ·relating claimant's present symptoms to the temporary 
exacerbation of the pre-existing condition which occurred in 
August 1976 could not be accorded any great weight. Because 
claimant's.psychiatric problems were related to the itching 
ca·used by his eczema and dermatitis and those cond.i tions pre
exist his employment, there was no !)ersuasive evidence that 
claimant's need for psychiatric treatment was causally related 
to the temporary aggravation of his pre-existing condition in 
August 1976. 
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total disability only. Claimant cont nds hi.s claim should hav 
b  n r op n d for psychoth rapy or, in th alt rnativ , claim
ant should hav b  n r f rr d for vocational r habilitation or,
in th alt rnativ , th  xt nt of claimant's p rman nt disa
bility r sulting from his occupational dis as v;as gr at r than
that for which h r c iv d an award.

Claimant, a 34-y ar-old dishwash r, v;as  mploy d in
about mid-August 1976 and aft r about on w  k his pr - xisting
 cz ma and d rmatitis all g dly w r  xac rbat d wh n h had
put his hands in hot wat r and us d d t rg nts. Claimant had
had prior itching, how v r, it had not caus d him to los any
tim from work nor had any doctor told him that it was dis
abling. On August 22, 1976, whil cl aning and using a strong
solution in dishv/ashing claimant d v lop d blist rs on his
hands which caus d him to s  k m dical car . H fil d a claim
which v/as acc pt d.

Dr. Utt rback, upon  xamining claim.ant, found all of
his fing rs to b swoll n and r d with  vid nc of  arly c llu
litis,  sp cially in th right hand. On S pt mb r 30, 1976,
Dr. Martin r port d th impairm nt was "und t rmin d at pr s nt
th impairm nt would probably b on of n c ssitating job r 
training or plac m nt, not involv d with wat r - if any impair
m nt". By Octob r 21, 1976 all th l sions w r cl ar.

Claimant's claim was clos d on March 11, 1977 v/ith
an av/ard o£ comp nsation for t mporary total disability only.

Aft r th claim was clos d, th condition flar d
up again with l sions of th hand, arms and body and Dr. Ols n
stat d that claimant's condition n  d d furth r tr atm nt
and h was not m dically stationary. H also not d "acut an
xi ty d pr ssiv r action".

Th R f r  found that this diagnosis of acut an
xi ty, d pr ssiv r action was not m.ad until four and a half
m.onths aft r claimant's condition was m dically stationary.
Furth rmor , claimant has a history of psychiatric dysfunction
pr - xisting his  mploym nt v/ith th d f ndant/ mploy r.
N ith r Dr. Ols n, in May 1977, nor Dr. Horn , a psychiatrist,
in Nov mb r.1977, w r awar of th pr - xisting psychiatric
probl ms of claimant.

Th R f r  conclud d that th m dical  vid nc cau
sally -r lating claim.ant's pr s nt symptoms to th t mporary
 xac rbation of th pr - xisting condition which occurr d in
August 1976 could not b accord d any gr at w ight. B caus 
claimant's.psychiatric probl ms w r r lat d to th itching
caus d by his  cz ma and d rmatitis and thos conditions pr 
 xist his  mploym nt, th r was no p rsuasiv  vid nc that
claimant's n  d for psychiatric tr atm nt was causally r lat d
to th t mporary aggravation of his pr - xisting condition in
August 1976 .

i
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The Referee found claimant was not vocationally 
handicapped. His only restriction is that he cannot work in 
hot water, with soap and chemicals. He cannot work as a 
dishwasher but he is not:precluded from seeking numerous entry
level jobs which do not require contact with any of the re
stricted substances. ··The Referee was-not persua'ded that claim
ant sin~erely desired vocational reha9ili~~t!9n n9~ ~~Q be t1ilQ 
that claimant was vocationally handicapped by the exacerbation 
of his pre-existing condition. 

The Referee f6und that claimant's allergic reaction 
to detergents, chemicals :and hot water and his psychiatric 
dysfunction all pre~existed his employment and there was no· 
evidence that any of these problems were increased, other 
than temporarily, by his !employment. He concluded that claim
ant did not have any permanent disability which did not.pre-
exist h±s employment. ; 

The majority of the Board, on de novo review, finds 
that claimant's claim for an occupational disease was accepted 
by the Fund and there is :no evidence that the Fund has ever 
denied that there was an!acute·aggravation of claimant's un~ 
derlying psychiatric problems. Claimant's psychiatric condi
tion was clearly rela.ted -on an aggravation basis by Dr. Olsen 
and by Dr. Horne, claimant's treating psychiatrist, yet no 
denial was issued by the 1Fund. The Referee found no aggrava
tion of claimant 1 s underlying psychiatric condition; he only 
found that they pre-existed his employment by the defendant/ 
employer. · · 

I 

The majority of the Board agrees that the.medical 
evidence does indicate that both the psychiatric problem and 
the dermatitis were pre-~xisting; however, claimant's employ
ment exacerbated the dermatitis and the resulting constant· 
unbearable itching activated his psychiatric problem and agi
tated hils depression. Contrary to the findings of the Referee, 
Dr. Horne's deposition indicates that he was aware of claimant's 
two pre~ious psychiatric .hospitalizations prior to rendering 
his opirtion that although claimant may have had some previous 
mood depressions as such preceeding the injury, he had been 
able to work prior to the on-the-job occupational disease but 
with a P,hobia and marked agitated depression from this occu
pational; disease, to-wit: itching and inability to work. He 
felt tha~ there definitely had been an aggravation and that 
claimant currently needed psychotherapy. He stated that as 
a result of claimant's current condition he was unable to work 
or seek work although he was highly motivated and wanted very 
much to ~et back to work. Dr. Horne's opinion was that claim
ant's pr~occupation with his itching, his concern about it and 
his concbrn about not being able to get a job were, in part, 
the basi~ for his belief that claimant was in need of psycho-
therapy.: -

I The majority.of the Board concludes that the claim 
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The Referee found claimant was not vocationally

handicapped. His only restriction is that he cannot work in
hot water, with soap and^chemicals. He cannot work as a
dishwasher but he is not 'precluded from seeking numerous entry-
level jobs which do not require contact with any of the re
stricted substances. '"The Referee was^'not persuaded that claim
ant sincerely desired vocational rehabilitatipn fipf hS find
that claimant was vocationally handicapped by the exacerbation
of his pre-existing condition.

The Referee found that claimant's allergic reaction
to detergents, chemicals and hot water and his psychiatric
dysfunction all pre^’-existed his employm.ent and there was no-
evidence that any of these problems were increased, other
than temporarily, by his ’employment. He concluded that claim
ant did not have any permanent disability which did not .pre
exist his employment.

The majority of the Board, on de novo review, finds
that claimant's claim for an occupational disease was accepted
by the Fund and there is .no evidence that the Fund has ever
denied that there was an :acute-aggravation of claimant's un-‘
derlying psychiatric problems. Claimant's psychiatric condi
tion was clearly related on an aggravation basis by Dr. Olsen
and by Dr. Horne, claimant's treating psychiatrist, yet no
denial was issued by the jFund. The Referee found no aggrava
tion of claimant's underlying psychiatric condition; he only
found that they pre-existed his employment by the defendant/
employer.

The majority of the Board agrees that the.medical
evidence does indicate that both the psychiatric problem and
the dermatitis were pre-existing; however, claimant's employ
ment exacerbated the dermatitis and the resulting constant'
unbearable itching activated his psychiatric problem and agi
tated hi's depression. Contrary to the findings of the Referee,
Dr. Horne's deposition indicates that he was aware of claimant's
two previous psychiatric .hospitalizations prior to rendering
his opinion that although claimant may have had some previous
mood depressions as such proceeding the injury, he had been
able to work prior to the on-the-job occupational disease but
with a phobia and marked agitated depression from this occu
pational; disease, to-wit: itching and inability to work. He
felt tha't there definitely had been an aggravation and that
claimant currently needed psychotherapy. He stated that as
a result of claimant’s current condition he was unable to work
or seek work although he was highly motivated and wanted very
much to get back to work. Dr. Horne's opinion was that claim
ant's preoccupation with his itching, his concern about it and
his concern about not being able to get a job were, in part,
the basis for his belief that claimant was in need of psycho
therapy.!

The majority, of the Board concludes that the claim
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be reorened for the psychiatric treatment reconunended 
by Dr. Horne and also for the treatment of his chronic derma
titis. 

The majority of the Board finds no evidence that the 
Disability Prevention Division abused its discretion in not plac
ing him in an aufhorized rehabilitation program. Claimant con
tend~ that all the doctors indicated that he should be retrained, 
that he had a disability and could not return to his former oc
cupation. Granted this might be true, the decision of the DPD 
can only be r~~~~~~q 9n th~ g~Q~n~~ ~~t tQ.th ~n QR~ 1J6-Gl-O~O(,) 
and no such grounds have been set forth by claimant in this case. 

ORDER 

The order of the Referee, dated January 16, 1978, is 
reversed. 

t1a!mant 1s claim is herebv remanded to the State· 
Accident Insurance Fund to be accept~d and for the payment 
of compensation, as provided by law, commencing December 20, 
1976, the date claimant 1 s compensation for temporary total_ 
disability was terminated by the De termination Order of Mar·ch 
11·, 1977, and for such psychiatric treatment as Dr. Horne may 
recommend and for the medical care and' treatment required for 
claimant 1 s condition of chronic dermatitis. The claim shall 
remai~ open until closed pursuant to the provisions of ORS 656. 
26 8. 

clalmantis attorney is hereby granted as a reason
able attorney's fee for his services at Board review a sum equal 
to 25% of the.increased compensation claimant may receive from 
this order, payable out of said compensation as paid, not to 
exceed $2,300. 

Board Member George A. noore dissents as follows: 

Claimant 1 s eczema, dermatitis and psychiatric dys
function all pre-existed h~s employment in this case and were 
temporarily exacerbated by his work exposure. Claimant had 
completely recovered from these by December 1976. It is true 
claimant needs a job change and psychiatric counseling, but 
this reviewer finds this claimant needed both prior to his 
work ~xposure in this incident. Claimant's depression was not 
diagnosed until almost one and a half years after claimant was 
found to be medically stationary. Therefore, I would affirm 
the Referee. 

/s/ George A. Moore, Board Member 

-88-

should be reopened for the psychiatric treatment recommended
by Dr. Horne and also for the treatment of his chronic derma
titis.

The majority of the Board finds no evidence that the
Disability Prevention Division abused its discretion in not plac
ing him in an authorized rehabilitation program. Claimant con
tends that all the doctors indicated that he should be retrained^
that he had a disability and could not return to his former oc
cupation. Granted this might be true, the decision of the DPD
can only be rey.erjijd 9n tl^e gK 'Sg £9£til iri ORS (2
and no such grounds have been set forth by claimant in this case,

ORDER
The order of the Referee, dated January 16, 1978, is

reversed.
claimant's claim is hereby remanded to the State

Accident Insurance Fund to be accepted and for the payment
of compensation, as provided by law, commencing December 20,
1976, the date claimant's compensation for temporary total
disability was terminated by the Determination Order of  arch
11-, 1977, and for such psychiatric treatment as Dr, Horne may
recommend and for the medical care and treatment required for
claimant's condition of chronic dermatitis. The claim shall
remain open until closed pursuant to the provisions of ORS 656.
268. #

claimant's attorney is hereby granted as a reason
able attorney's fee for his services at Board review a sum equal
to 25% of the,increased compensation claimant may receive from
this order, payable out of said compensation as paid, not to
exceed $2,300 .

Board  ember George A.  oore dissents as follows:
Claimant's eczema, dermatitis and psychiatric dys

function all pre-existed his employment in this case and were
temporarily exacerbated by his work exposure. Claimant had
completely recovered from these by December 1976. It is true
claimant needs a job change and psychiatric counseling, but
this reviewer finds this claimant needed both prior to his
work exposure in this incident. Claimant's depression was not
diagnosed until almost one and a half years after claimant was
found to be medically stationary. Therefore, I would affirm
the Referee.

/s/ George A.  oore, Board  ember
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CASE NO. 77-5353 

JAMES SILSBY, CLAIMANT 
Hoffman, Morris, Van Rysselberghe & 

Giustina, Claimant·'·s·,Attys. 
SAIF, Legal Services, Defense Atty. 
Request for Review by th~ SAIF 

I 

JULY 21, 1978 

Reviewed by Bqard !1embers Wilson and I1oore. 

The State Accident Insurance Fund seeks Board review 
of the Referee 1 s Opinion"and Order which remanded claimant's 
aggravation claim to it and awarded penalties equal to 25% of 
the compensation due and ,payable during the period from May 
19, 1977 to the date of his order, January 20, 1978, plus an 
attorney's fee of $1,000J The Fund contends no aggravation 
claim was proven. 

Claimant, at ~he age of 38, sustained a compensable 
back injury on July 15, 1974 while lifting a compressor. This 
injury was diagnosed as an acute lumbosacral sprain. Claimant 
was found medically stat~onary on August 22, 1974 by Dr. Robert
son. His claim was closed by a Determination Order of November 
4, 1974 which- granted--claimant temporary total disability from 
July 15, 1974 through August 22, 1974 with no award for perman
ent disability. 

Claimant cont~nued to experience periodically low 
backache which did not disable him. Dr. Robertson opined 
claimant's back pain in August 1975 was related to his indus
trial injury. 

In October of 11975, claimant testified that because 
of his worsening condition quit his job and went to Iowa to 
work on his family 1 s farm. 

1 Dr. Fellows reported in March 1977 that claimant had 
continued to have intermittent dull aching pain in his back. 
His exa~ination found muscle spasm or tightness in the lower 
lumbar region and a reduded range of motion. A myelogram re
vealed a small anterior disc protrusion at L4-5. Dr. Fellow's 
diagnosis was generalized degenerative disc disease of the 
low back and probable central midline disc L4-5. 

Claimant wrote the Fund on May 19, 1977.requesting 
his clai;m be reopened for aggravation. Claimant's request 
was denied on July 13, 1977, based on Drs. Fellows 1 and Hayne 1 s 
reports ~hich it felt indicated claimant 1 s continued need for 
care was: more related to degenerative disc disease than claim
ant's in1dust.rial injury. 

I 

I Dr. Stainsby repor~ed on October 26, 1977 that claim
ant had ~omplaints of constant pain in the low back, dull and 
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JA ES SILSBY, CLAI ANT
Hoffman,  orris, Van Rysselberghe &

Giustina, Claimant*'-s-'Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by the SAIF

WCB CASE NO. 77 5353 JULY 21, 1978

Reviewed by Board  embers Wilson and  oore.
The State Accident Insurance Fund seeks Board review

of the Referee’s Opinion'and Order which remanded claimant's
aggravation claim to it and awarded penalties equal to 25% of
the compensation due and 'payable during the period from  ay
19, 1977 to the date of his order, January 20, 1978, plus an
attorney's fee of $1,000 .' The Fund contends no aggravation
claim was proven.

Claimant, at the age of 38, sustained a compensable
back injury on July 15, 1974 while lifting a compressor. This
injury was diagnosed as an acute lumbosacral sprain. Claimant
was found medically stationary on August 22, 1974 by Dr. Robert
son. His claim was closed by a Determination Order of November
4, 1974 which-granted--claimant temporary total disability from
July 15, 1974 through August 22, 1974 with no award for perman
ent disability.

Claimant continued to experience periodically low
backache which did not disable him. Dr. Robertson opined
claimant's back pain in August 1975 was related to his indus
trial injury.

In October of |l975, claimant testified that because
of his worsening condition quit his job and went to Iowa to
work on his family's farm.

I Dr. Fellows reported in  arch 1977 that claimant had
continued to have intermittent dull aching pain in his back.
His examination found muscle spasm or tightness in, the lower
lumbar region and a reduced range of motion. A myelogram re-‘
vealed a small anterior disc protrusion at L4-5. Dr. Fellow's
diagnosis was generalized degenerative disc disease of the
low back' and probable central midline disc L4-5.

\ Claimant wrote the Fund on  ay 19, 1977 requesting
his claim be reopened for aggravation. Claimant's request
was denied on July 13, 1977, based on Drs. Fellows' and Hayne's
reports which it felt indicated claimant's continued need for
care was; more related to degenerative disc disease than claim
ant's industrial injury.

Dr. Stainsby reported on October 26, 1977 that claim
ant had complaints of constant pain in the low back, dull and
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in character. At times the pain increased and spread 
down both sides. There was no relationship between claimant's Qi 
~Gtivity and .the inGreaaed low back pain, Claimant rG~orted • 
that he could bend and lift. but a few hours later his back 9ain 
would increase. Dr. Stainsby noted that claimant had trouble 
walking. He felt that claimant's present complaints were the 
result of claimant's industrial injury of July 1974. 

The Referee found claimant had proven he had suf
fered an aggravation.of his July 15, 1974 industrial injury and 
rgmandgd claiman~ 1~ ~l3im ~e ~h~ Pu~d te hg nccgptgd and for 
payment of compensation, including the cost of medical services, 
as provided by law. 

He also assessed a penalty equal to 25% of the com
pensation due and payable during the period from May 19, 1977, 
the date claimant wrote to the Fund, to the date of his order 
(January 20,. 1978). The Referee later issued a supplemental 
order ~warding claimant's attorney a fee of $1,000 based upon 
the claimant's attorney's affidavit. 

The Board, after de novo review, agrees that claim
ant did prove his aggravation claim; however, the Board modi
fies the period of time loss awarded by the ·Referee. 

The medical reports of Drs. Fellows and Hayne did 
not relate claimant's back problems to his industrial injury. Q 
The first medical verification of claimant's back problem W 
and relationship to his industrial injury of July 1974 was 
Dr. Stainsby's report of October 26, 197=7. Therefore, the Board 

1 .~ 1 I ' I I i I • I " I cone uaes c aimant s entit ement to temporary total disability 
benefits commences on the date of Dr. Stainsby's report. ORS 
656.273(6). 

The Board finds that the Referee awarded penalties 
on the compensation due.from May 19, 1977 to the date of his 
order. Penalties are terminated on the date a claim is denied. 
The Board found claimant's aggravation claim was not verified 
medically until October 26, 1977, which was after the Fund's 
denial; the ref ore, there is no bas is for penal ties .. 

Based on the length of the hearing and the amount 
of time spent by claimant 1 s counsel in preparation for the 
hearing, the Board finds that the attorney fee granted by 
the Referee is excessive. The Board finds an attorney's fee 
of $500 is adequate for a reasonable attorney's fee at hear
ing level. 

ORDER 

The Refere~•s order, dated January 28, 1978, as 
supplemented by an order dated February 7, 1978 is affirmed 
only on the issue of compensability of the aggravation claim; 
the payment of compen~ation to claimant, the assessment of· 
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aching in character. At times the pain increased and spread
dov;n both sides. There v/as no relationshio between claimant's
activity and .th incr as d low back paini Claimant r port dthat he could bend and lift, but a few hours later his back pain
would increase. Dr. Stainsby noted that claimant had trouble
walking. He felt that claimant's present complaints v/ere the
result of claimant's industrial injury of July 1974.

The Referee found claimant had proven he had suf
fered an aggravation of his July 15, 1974 industrial injury and
r mnd d dlaijimnf 's dlaim to tho Vmd to bo aoooDtod and to?payment of compensation, including the cost of medical services,
as provided by law.

He also assessed a penalty equal to 25% of the com
pensation due and payable during the period from  ay 19, 1977,
the date claimant wrote to the Fund, to the date of his order
(January 20,.1978). The Referee later issued a supplemental
order av/arding claimant's attorney a fee of $1,000 based upon
the claimant's attorney's affidavit.

The Board, after de novo reviev;, agrees that claim
ant did prove his aggravation claim; however, the Board modi
fies the period of time loss awarded by the Referee.

The medical reports of Drs.. Fellows and Hayne did
relate claimant's back problems to his industrial injury,
first medical verification of claimant's back problem
relationship to his industrial injury of July 1974 was
Stainsby's report of October 26, 197J. Therefore, the Board

concludes claimant's entitlement to temporary total disability
benefits commences on the date of Dr. Stainsby's reoort. ORS
656.273(6).

not
The
and
Dr.

The Board finds that the Referee awarded penalties
on the compensation due.from  ay 19, 1977 to the date of his
order. Penalties are terminated on the date a claim is denied.
The Board found claimant's aggravation claim was not verified
medically until October 26, 1977, which was after the Fund's
denial; therefore, there is no basis for penalties._

Based on the length of the hearing and the amount
of time spent by claimant's counsel in preparation for the
hearing, the Board finds that the attorney fee granted by
the Referee is excessive. The Board finds an attorney's fee
of $500 is adequate for a reasonable attorney's fee at hear
ing level.

ORDER
The Referee's order, dated January 28, 1978, as

supplemented by an order dated February 7, 1978 is affirmed
only on the issue of compensability of the aggravation claim;
the payment of- compensation to claimant, the assessment of
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penalties, and the award.of attorney's fees at the hearings 
level ·are modified as set forth below. 

i 

The State Accident Insurance Fund shall pay compen
sation, as provided by law, commencing on October 26, 1978 
and until the claim is again closed pursuant to ORS 656.268. 

The State Accident Insurance Fund shall pay to 
claimant's attorney the sum of $500 as and for a reasonable 
attorney fee at the hearing level. 

I 

i 

~la!manl 1s attorney ±s hereby grant~d a reasonable 
attorney's fee for his services in connection with this Board 
r~view in the amount of $350, payable by the Fund. 

WCB CASE NO. 76-6812 

WCB CASE NO. 7.6-6812 
I 

DONALD.E. SIMPSON, CLAIMANT 
Bloom, Ruben, Marandas, B'.erg, Sly 

& Barnett, Claimant's Attys. 
Jones, Lang, Klein, Wolf:& Smith, 

Defense Attys. ' 
O;rder 

JULY 24, 1978 

On June 22, 19j78 the Board entered its Order on Re
view in the above entitled matter which reversed the Adminis
trative Law Judge's (ALJ); Opinion and Order and held that the 
denial of claimant's clai)TI was improper • 

. On July 11, 1978 the Board received from the employer, 
by and tprough its attorney, a !-lotion for Reconsideration based 
upon its' contention that the ALJ at the hearing had corr~ctly 
found that claimant failed to provide an accurate history of 
any work activity precipitating his symptoms and that the testi
mony of Dr. Foggia should: be given greater weight than that:of 
Dr. Yasuf. 

, The Board, after considering the motion, concludes 
that theie is nothing contained theiein which would justify 
altering, the conclusion reached by the Board in its Order on 
Review, therefore, the Motion for Reconsideration should be 
denied. ' 

IT IS SO ORDERED •. 
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penalties, and the award.of attorney's fees at the hearings
level are modified as set forth below.

The State Accident Insurance Fund shall pay compen
sation, as provided by law, commencing on October 26, 1978
and until the claim is again closed pursuant to ORS 656.268.

The State Accident Insurance Fund shall pay to
claimant's attorney the sum of $500 as and for a reasonable
attorney fee at the hearing level.

Clalmant’s attorney is hereby granted a reasonable
attorney's fee for his services in connection with this Board
review in the amount of $350, payable by the Fund.

WCB CASE NO. 76-6812
WCB CASE NO. 76-6812 JULY 24, 1978

DONALD. E. SI PSON, CLAI iiTT
Bloom, Ruben,  arandas, Berg, Sly

& Barnett, Claimant's Attys.
Jones, Lang, Klein, Wolf .& Smith,

Defense Attys.
Order

On June 22, 19^78 the Board entered its Order on Re
view in the above entitled matter which reversed the Adminis
trative Law Judge's (ALJ); Opinion and Order and held that the
denial of claimant's claim was improper.

On July 11, 1978 the Board received from the employer,
by and through its attorney, a  otion for Reconsideration based
upon its’contention that the ALJ at the hearing had correctly
found that claimant failed to provide an accurate history of
any work activity precipitating his symptoms and that the testi
mony of Dr. Foggia should: be given greater weight than that-of
Dr. Yasui.

j The Board, after considering the motion, concludes
that there is nothing contained therein which would justify
altering the conclusion reached by the Board in its Order on
Review, therefore, the  otion for Reconsideration should be
denied.

; IT IS so ORDERED.
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CLAIM NO. DB 98943 

RONALD v. rmRl'lARD, CLAIMANT 
SAij, Legal Services, Defense Attys. 
Own Motion Determination 

JULY 28, 1978 

Claimant sustained a compensable injury on December 15, 
1964 when he was knocked down by a tree limb while ,vorking as a 
logger. The diagnosis was e:{tensi ve comminuted. fracture of the 
pelvis, including the acetabulum. Surgery was performed. 

Claimant returned to work in June 1965, but was not 
able to do any heavy logging work; he was able to drive a small 
truck and do the bookkeeping. The closing medical examination 
by the carrier's medical examiner revealed a noticeable left hip 
atalgic limp, some atrophy above and below the left knee; vir-· 
tually no external rotation hip motion, and 30% loss of flexion 
and limited abduction. The fractures had healed well. 

The claim was closed on April 5, 1966 with time loss 
benef~ts to June 4, 1965 and compensation equal to 75% loss of 
function of the left leg and 25% loss of an arm for unscheduled 
disability to .compensate for his abdominal and chest problems. 

Claimant 1 s hip pain became progressively worse and his 
claim was reopened on November 26, 1976 when.he entered the hos
pital for a total left hip replacement. He returned to modified 
work.on March 31, 1977 with continuing low back problems which 
Dr. Fagan felt were related to his old hip injury. Dr. Pasquesi, 
on April 24, 1978, found claimant to be medically stationary with 
no additional disability in excess of that already compensated. 

Claimant is doing modified work in a supervisory capa
city at his re~ular pay rate. 

On May 15, 1978 the Fund requested a determination of 
claimant's disability. The Evaluation Division of the ~orkeri' 
Compensation Department recoITU11end that claimant only be granted 
comrensation for time loss from November 26, 1976 through March 
30, 1977. 

The Board concurs in this recommendation. 

ORDER 

Claimant is hereby granted compensation for temporary 
total disability from November 26, 1976 through March 30, 1977, 
less time .worked. 

-92-

RONALD Y. BERNARD, CLAIMANTSAIF, Legal Services, Defense Attys
Own  otion Determination

SAIE CLAIM NO. DB 98943 JULY 28, 1978 #

Claimant sustained a compensable injury on December 15,
1964 when he was knocked dov/n by a tree limb while working as a
logger. The diagnosis v?as extensive comminuted, fracture of the
pelvis, including the acetabulum. Surgery was performed.

Claimant returned to work in June 1965, but was not
able to do any heavy logging work; he was able to drive a small
truck and do the bookkeeping. The closing medical'examination
by the carrier's medical examiner revealed a noticeable left hip
atalgic limp, some atrophy above and below the left knee; vir
tually no external rotation hip motion, and 30% loss of flexion
and limited abduction. The fractures had healed well.

The claim was closed on April 5, 1966 with time loss
benefits to June 4, 1965 and compensation equal to 75% loss of
function of the left leg and 25% loss of an arm for unscheduled
disability to compensate for his abdominal and chest problems.

Claimant's hip pain became progressively worse and his
claim v;as reopened on November 26, 1976 when .he entered the hos
pital for a total left hip replacement. Fie returned to modified
work'on  arch 31, 1977 with continuing low back problems which
Dr. Fagan felt were related to his old hip injury. Dr. Pasquesi,
on April 24, 1978, found claimant to be medically stationary with
no additional disability in excess of that already compensated.

Claimant is doing modified work in a supervisory capa
city at his regular pay rate.

On  ay 15, 1978 the Fund requested a determination of
claimant's disability. The Evaluation Division of the Workers'
Com.pensation Department recommend that claimant only be granted
compensation for time loss from November 26, 1976 through  arch
30, 1977.

The Board concurs in this recommendation.

ORDER
Claimant is -hereby granted compensation for temporary

total disability from November 26, 1976 through  arch 30, 1977,
less time worked.
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WCB CASE NO. 77-3632 

CLARENCE F. BOYEAS, CLAIMANT 
,I:_ozzi, Wilson, Atchison,' Kahn & 

O'Leary, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Request' for Review by Claimant 

JULY 2 8 , 19 7 8 

Reviewed by 1Bciard Nembers Wilson and Phillips_. 

Claimant seeks review bv the Board of the Administra
tive Law Judge's (ALJ) aider which-sustained the employer's 
denial of claimant's claim for an injury which occurred on March 
3, 1977. 

Claimant was a 43-year-old glazer who had worked for 
the employer for approximately 2-1/2 years although the present 
owners had only taken over the business recently. 

The ALJ found :that on March 3, 1977 claimant, with 
the assistance of Cathie :Londahl, one of the co-owners, was 
attemp~ing to replace a wind~hield in a large automobile. Mrs. 
Londahl 1 s hair becane entangled in the antenna on the car and 
claimant was left holding the weight of the entire windshieldi 
he continued to do so uniil the wife's hair was freed. Then 
the windshield was instailed. Claimant finished his shift and 
also worked the following day. On the evening of the second 
day Mark Londahl, the other co-owner, telephoned claimant's 
residence and informed cl0aimant I s wife that claimant's employ
ment would be te rmi~a ted ~as soon as they could con tact him 
directly. On the following day, a Saturday, claimant was 
treated as an out-patient in the emergency room at Holladay 
Park Hospital. A lumbosacral muscle strain was diagnosed. 
On Sunday Mr. Londahl telephoned claimant and notified him 
that he had been termina t 1ed. 

Claimant sought medical attention from his fa~ily 
physiciah, Dr. Brown, on March 7, 1977 and in his report dated 
October il, 1977 Dr. Brown stated that when he first saw 
claimant he was complaining of pairi in his back which he 
claimed started on or about March 3, 1977. The initial ex
aminatioh revealed no findings compatible with an injury and 
there did not appear to be any basis for belief that claimant 
had, in fact, a new injury or had any need for treatment. Dr. 
Brown sent claimant to Dr. McNeil to document the fact that 
there was no injury. 

Dr .. McNeil examined claimant on March 16, 1977 and 
diagnosed an acute lumbosacral strain; he felt that claimant 
had s~st~in~d a benign muscle strain and that he would even
tually recover from it. 

I . 
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WCB CASE NO. 77-3632 JULY 28, 1978

CLARENCE F. BOYEAS, CLAI ANT
'Pozzi, Wilson, Atchison,! Kahn &

O'Leary, Claimant's Attys.
SAIF, Legal Services, Defense Atty
Request'for Reviev^ by Claimant

Reviewed by'Board  embers Wilson and Phillips.
Claimant seeks review by the Board of the Administra

tive Law Judge's (ALJ) order which sustained the employer's
denial of claimant's claim for an injury which occurred on  arch
3, 1977. -■

Claimant was a 43-year-old glazer who had worked for
the employer for approximately 2-1/2 years although the present
owners had only taken over the business recently.

The ALJ found .that on  arch 3, 1977 claimant, with
the assistance of Cathie .Londahl, one of the co-owners, was
attempting to replace a windshield in a large automobile.  rs.
Londahl's hair became entangled in the antenna on the car and
claimant was left holding the weight of the entire windshield;
he continued to do so until the wife's hair was freed. Then
the windshield was installed. Claimant finished his shift and
also worked the following day. On the evening of the second
day  ark Londahl, the other co-owner, telephoned claimant's
residence and informed claimant's wife that claimant's employ
ment would be terminated |as soon as they could contact him
directly. On the following day, a Saturday, claimant was
treated as an out-patient in the emergency room at Holladay
Park Hospital. A lumbosacral muscle strain was diagnosed.
On Sunday  r. Londahl telephoned claimant and notified him
that he had been terminated. ’

' Claimant sought medical attention from his family
physician. Dr. Brown, on  arch 7, 1977 and in his report dated
October 11, 1977 Dr. Brown stated that when he first saw
claimant he was complaining of pain in his back which he
claimed started on or about  arch 3, 1977. The initial ex
amination revealed no findings compatible with an injury and
there did not appear to be any basis for belief that claimant
had, in fact, a new injury or had any need for treatment. Dr.
Brown sent claimant to Dr.  cNeil to document the fact that
there was no injury.

Dr.  cNeil examined claimant on  arch 16, 1977 and
diagnosed an acute lumbosacral strain; he felt that claimant
had sustained a benign muscle strain and that he would even
tually recover from it.
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May 17,1977 the claim for a back injury on March 
3, 19 77 was denied by the employer·' s carrier. 

The ALJ concluded, based upon all the evidence pre
sented, that claimant has been symptomatic on a relatively 
regular basis over the years and that he has learned to live 
and work in spite of fairly regular pain. Furthermore, the 
objective medical findings of March 5 and March 7 were probably 
present both before and after Barch 3, 1977. 

The ALJ concluded that claimant's symptoms were 
~omentarily increased by the windshteld incident but that the 
increased symptomatology dissipat@d within~ f@w rninut@g ~nd 
that the necessitv for claimant to seek medical 'attention 
later was not relited to the incide~t of March 3, 1977, 

The Board, on de novo review, agrees with the con
clusion reached by the ALJ that claimant merely suffered a. 
temporary exacerbation of a pre-existing problem which 
·claimant had. 

ORDER 

The order of the Admini~trative Law Judge, dated 
November 7, 1977, is affirmed. 

SAIF CLAIM NO. A 535871 

DOROTHY J. DAVIS, CLAIMANT 
John D. Ryan, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Own Motion Order 

JULY 28, 1978 

Claimant, by and through her attorney, requested that 
the Board exercise 'its own motion jurisdiction pursuant to ORS 
656.278_and reopen her claim for ari industrial injury sustained 
on April 4, 1956 while in the employ of Western Wirebound Box 
Company, whose workers' compensation coverage was furnished by 

-the State Accident Insurance Fund. Claimant ultimately received 
an award equivalent to 40% loss· function of an arm for unsched
uled disability on May 7, 1959 and her aggravation rights have 
long expired. 

On July 10, 1978 the Fund advised the Board that claim
ant's attorney had requested that his client's claim be reopened 
because of aggravation and because her aggravation rights had ex
pired the Fund referred the matter to the Board for own motion 
consideration. Enclosed with the Fund's letter were copies of 
all pertinent information contained in the Fund's file. 

A letter dated April 28, 1978 from Dr. Langston, an 
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On  ay 17,1977 the claim for a back injury on  arch
3, 19 77 was denied by the employer''s carrier.

The ALJ concluded, based upon all the evidence pre
sented, that claimant has been symptomatic on a relatively
regular basis over the years and that he has learned to live
and work in spite of fairly regular pain. Furthermore, the
objective medical findings of  arch 5 and  arch 7 were probably
present both before and after r^Iarch 3, 1977.

The ALJ concluded that claimant's symptoms were
momentarily increased by the windshield incident but that the
increased symptomatology clisslpat§cl within a f@w minutSE andthat the necessity for claimant to seek medical 'attention
later was not related to the incident of  arch 3, 1977.

The Board, on de novo review, agrees with the con
clusion reached by the ALJ that claimant merely suffered a •
temporary exacerbation of a pre-existing problem which
claimant had.

#

ORDER
The order of the Administrative Law Judge,

November 7, 1977, is affirmed.
dated

#
SAIF CLAI NO. A 535871 JULY 28, 1978

DOROTHY J. DAVIS, CLAI ANT
John D. Ryan, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Own  otion Order

Claimant, by and through her attorney, requested that
the Board exercise its own motion jurisdiction pursuant to ORS
656.278 and reopen her claim for an industrial injury sustained
on April 4, 1956 while in the employ of Western Wirebound Box
Company, whose workers' compensation coverage was furnished by
the State Accident Insurance Fund. Claimant ultimately received
an award equivalent to 40% loss' function of an arm for unsched
uled disability on  ay 7, 1959 and her aggravation rights have
long expired.

On July 10, 1978 the Fund advised the Board that claim
ant's attorney had requested that his client's claim be reopened
because of aggravation and because her aggravation rights had ex
pired the Fund referred the matter to the Board for own motion
consideration. Enclosed with the Fund's letter were copies of
all pertinent information contained in the Fund's file.

A letter dated April 28, 1978 from Dr. Langston, an •
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I) 
orthopedic surgeon, stated he had examined claimant on January 
10, 1978 for a complaint .of a gradual onset of low back pain 
which had been present for approximately three months. Claimant 
has had a previous fusiort of L4 through Sl and there was a pseu
doarthrosis above the fusion. Dr. Langston recommended reopen
ing of her claim for further treatment. 

On May 11, 1918, at the request of the Fund~ claimant 
was examined by the Ors. ,Hafner, Robinson and Gallo of the Or
thopaedic Consul tan ts. A. very comprehensive report, dated !1ay 
23, 197~, ~ndicates that claimant 1 s main difficulty at the pre
sent time is centered in the lumbosacral area and is oresent most 
of the time. It was the ,conclusion of the examining physicians 
that cliimant's present tondition was related to her compensable 
industr~al injury of Aprfl 4, 1956. There was no history of any 
incu~rent injury to accotint for the exacerbation of her symptoms. 

The doctors felt the presence of a oseudoarthrosis which 
has become symptomatic r~quires consideration of surgical repair; 
however, claimant has high blood pressure with symptoms of dyspnea 
and angina and she would,be an increased risk from the standpoint 
of surgery. It was further recommended that claimant's cardiac 
status ~e th9fQij5hiy ~y~~Udted prior to Burgery find if P055ibl@. 
her blood pressure brought under control. The physicians also 
felt that claimant shoul4 go on a weight r~duction program; she 
is 5'2" and weighs 174 ptjunds which is about 60 pounds more than 
she weigl1ed three years qgo. The doctors felt that claimant's 
claim should be reopened ·for the recommended treatment • . 

Inasmuch as the file was forwarded to the Boa~d by the 
Fund it is presumed that !it has no objections to reopening the 
claim and the Board conc~ud@s thit thQ-Glaim ghould bG rGopgngd, 
based upon all of the medical evidence which was furnished to it 
from the files of the Furid, coromencing on January 10, 1978, the 
date cla!imant was first examined by Dr,. Langston, and until the 
claim i~ closed pursuant to the provisions of ORS 656.278, less 
any tim~ worked in the interim. 

,. The Board also concludes that the claimant's attorney 
should be awarded as a reasonable attorney's fee for his services 
in behal:f of claimant a sum equal to 25% of any compensation, 
either {or temporary total disability or permanerit partial dis
ability,, which claimant ·m,ay receive as a result of this own motion 
order, p·ayable out of such compensation as paid, not to exceed 
$2,300. 

IT IS SO ORDERED. 
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orthopedic surgeon, stated he had examined claimant on January
10, 1978 for a complaint of a gradual onset of low back pain
which had been present for approximately three months. Claimant
has had a previous fusion of L4 through Si and there was a pseu
doarthrosis above.the fusion. Dr. Langston recommended reopen
ing of her claim for further treatment.

On  ay 11, 1978, at the request of the Fund, claimant
was examined by the Drs. .Hafner, Robinson and Gallo of the Or
thopaedic Consultants. A very comprehensive report, dated  ay
23, 1978, indicates that claimant's main difficulty at the pre
sent time is centered in the lumbosacral area and is present most
of the time. It was the ,conclusion of the examining physicians
that claimant's present condition v;as related to her compensable
industrial injury of April 4, 1956. There was no history of any
incurrent injury to account for the exacerbation of her symptoms.

The doctors felt the presence of a pseudoarthrosis which
has become symptomatic requires consideration of surgical repair;
however, claimant has high blood pressure with symptoms of dyspnea
and angina and she would ^be an increased risk from the standpoint
of surgery. It was further recommended that claimant's cardiac
s a us be biioroyghiy sYaluatsd prioi to surgery and if possible
her blood pressure brought under control. The physicians also
felt that claimant should go on a weight reduction program; she
is 5'2" and weighs 174 pounds which is about 60 pounds more than
she weighed three years ago. The doctors felt that claimant's
claim should be reopened for the recommended treatment.

Inasmuch as the file was for^varded to the Board by the
Fund it is presumed that lit has no objections to reopening theclaim and the Board concludes that thQ-claim should bo ruopansd,
based upon all of the medical evidence wdiich v;as furnished to it
from the files of the Fund, commencing on January 10, 1978, the
date cla'imant was first examined by Dr-. Langston, and until the
claim is, closed pursuant to the provisions of ORS 656.278 , less
any time worked in the interim.

,• The Board also concludes that the claimant's attorney
should be awarded as a reasonable attorney's fee for his services
in behaLf of claimant a sum equal to 25% of any compensation,
either for temporary total disability or permanent partial dis
ability,; which claimant-may receive as a result of this own motion
order, payable out of such compensation as paid, not to exceed
$2,300.

i IT IS SO ORDERED.
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CASE NO. 77-2029 

ROBERT FINLEY, CLAIMANT 
Pozzi, Wilson, Atchison, Kahn & 

O'Leary, Claimant's Attys. 
£AIF, LQgJl sQIViCQQ, DQfQngg Atty. 
Request for Review by Claimant 

JULY 28, 1978 

Reviewed by Board 11embers Wilson and Phillips. 

Claimant seeks Board review of the Administrative Law 
Judge 1 s (ALJ) order which increased the award for claimant's 
1971 injury to 72° for 22.5% unscheduled disability and the award 
for his 1975 injury to 48° for 15% unscheduled disability. 

Claimant sustained two compensable injuries to his 
head. The first occurred on October 31, 1971 when claimant was 
knocked off a bulldozer by a falling limb. Claimant suffered a 
fractured rib. and contusion to the head area. Claimant continued 
to experience pain in his head and n~ck area, but returned to 
his regular work as a foreman, laborer, and heavy equipment oper-· 
ator. Dr. Thompson reported in March 1972 that claimant contin
ued to experience·neck pain and noted in July 1972 that claimant's 
neck pain was constant on his right side and radiated into the 
right shoulder. His examination revealed 30% of normal motion to 
the right and slight muscle spasm on the right. He opined claimant a 
would have some permanent disability and was medically stationary. W 

· A Determination Order, dated August 30, 1972, awarded 
claimant compensation for temporary total disability and 32° for 
10% unscheduled disability for his upper back and right shoul9er 
injury. 

Claimant hlihtaingd thg ggoond compgngahlg in1ury ,o 
his head while working on December 29, 1975 as a. backhoe operator 
and fell from the equipment landing on his head. 

Dr. Rosenbaum reported that claimant tended to veer 
off to the right side, had pain in his left shoulder, severe head
aches and back pain. An EEG test was abnormal, but an EMI was 
normal. 

Dr. Eiler diagnosed claimant's injury as an AC joint 
first degree separation on January 29, 1976. 

A brain scan done on February 24, 1976 was normal. 

In April 1976 claimant underwent another EEG with· 
abnormal results. Dr. Rosenbaum noted claimant still had head
aches and was having di,fficulty thinking clearly and comprehend
ing when he was reading. 

Dr. Reiter examined claimant and found -no organic brain 
syndrome. 
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ROBERT FINLEY, CLAI ANT
Pozzi, Wilson, Atchison, Kahn &

O'Leary, Claimant's Attys.
SAIF, LQgal gQrvicQS, DofanGO Atty
Request for Review by Claimant

WCB CASE NO. 77 2029 JULY 28, 1978

Reviewed by Board  embers Wilson and Phillips.
Claimant seeks Board review of the Administrative Law

Judge's (ALJ) order which increased the award for claimant's
1971 injury to 72° for 22.5% unscheduled disability and the award
for his 1975 injury to 48° for 15% unscheduled disability.

Claimant sustained two compensable injuries to his
head. The first occurred on October 31, 1971 when claimant was
knocked off a bulldozer by a falling limb. Claimant suffered a
fractured rib- and contusion to the head area. Claimant continued
to experience pain in his head and neck area, but returned to
his regular work as a foreman, laborer, and heavy equipment oper-'
ator. Dr. Thompson reported in  arch 1972 that claimant contin
ued to experience neck pain and noted in July 1972 that claimant's
neck pain was constant on his right side and radiated into the
right shoulder. His examination revealed 30% of normal motion to
the right and slight muscle spasm on the right. He opined claimant
would have some permanent disability and was medically stationary.

A Determination Order, dated August 30, 1972, awarded
claimant compensation for temporary total disability and 32° for
10% unscheduled disability for his upper back and right shoulder
injury.

Claimant suEtainod the geoond compensable injuify to
his head while working on December 29, 1975 as a-backhoe operator
and fell from the equipment landing on his head.

Dr. Rosenbaum reported that claimant tended to veer
off to the right side, had pain in his left shoulder, severe head
aches and back pain. An EEC test was abnormal, but an E I was
normal.

Dr. Eiler diagnosed claimant's injury as an AC joint
first degree separation on January 29, 1976.

A brain scan done on February 24, 1976 was normal.
In April 1976 claimant underwent another EEC with

abnormal results. Dr. Rosenbaum noted claimant still had head
aches and was having difficulty thinking clearly and comprehend
ing when he was reading.

syndrome.
Dr. Reiter examined claimant and found no organic brain
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Rosenbaur.1, in :lay 1976, felt thu.t the abnormal re
sults of the EEG 'tests could be the result of his two head injur
ies. 

Dr. Eiler released claimant back to work on :·lay 4, 1976. 
He noted that claimant had mild difficulty with his left shoulder 
and some headaches and anxietv, but felt claimant was medically 

• . I ~ 

stationary. 

Dr. Zieverink ·reported in October 1976 that claimant be-
1 • 

lieved that he had lost some of his ability to understand his work 
tasks after his first injury. Claimant complained that after his 
second injurv he had troJble with headaches, was unable to concen
trate, had l~st his conception and lost his motor skills. Ee told 
Dr. Zieverink he had a hfgh school education and thi doctor not~d 
clalmand relied heavily dn his intellect to functi6n in the con-· 
structidn industry in a supervisory role. Claimant felt that af
ter his two injuries he was unable to ?lan and to supervise as well 
as he could prior to his ;injury. Dr. Zieverink believed claimant 
suffered loss of brain function in both cortices which resulted 
from his two head inju~i~s. He felt that claimant 1 s loss of motor 
skills, inabilit~ to con~eptualize as well as before, loss of 
mastery of language, res~lted in claimant's depression. 

A Determination Order, dated November 3, 1976, closed 
the clain fo= this injury by awarding claimant compensation on!~ 
for temporary total disanility. 

I 

Dr. Berger evdluated claimant on November 3, 1976 and 
reported that claimant h~d relied on his intellect all of his 
life and was very intellfcent. ~e felt claimant's brain injury 
and loss of some of :1is i:ntellectual ca:_Jacity was very traumatic. 

Dr. Rosenbaum again administered claimant an EEG on Jan
uary 20,: 1977 with abncrmal results. Claimant continued to have 
headache's. Claimant had stopped working in DeceIT.ber 1976 and had 
trouble ~vi th his mind drifting. Dr. r:.osenbaum thought that claim
ant's tw? injuries caused his brain damage. 

Dr. Eiler reported claimant's shoulder had good range 
of motion, free of pain and was medically stationary on Senterrber 
30, 1977~ Claimant continued to have difficulty with his ~eek 
and head~ch~s and was using medication. 

The ALJ,found claimant had suffered a substantial loss 
of earni~g capacity after the second injury based on his inabil
ity to cqintinue to work as a supervisor and perform intellectual 
computat~ons on the job. Additionally, based on Dr. Eiler's re
port of September 30, 1977, the ALJ found ciaimant had not suffered 
any perm4nent disability to his left shoulder and neck. The ALJ 
awarde~ claima~t_an additional 16° for his brain damage resulting 
from hisll971 inJury and awarded him 48° for 15% unscheduled dis
ability ~aused by his 1975 injury. 

I 
I 
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Dr. Rosenbaum, in  ay 1976, felt that the abnormal re
sults of the EEG tests could be the result of his tv;o head injur
ies. ‘

Dr. Eiler released claimant back to work on  ay 4, 1976.
He noted that claimant had mild difficulty with his left shoulder
and some headaches and anxiety, but felt claimant was medically
stationary.

Dr. Zieverink ^reported in October 1976 that claimant be
lieved that he had lost some of his ability to understand his work
tasks after his first injury. Claimant complained that after his
second injury he had trouble with headaches, was unable to concen
trate, had lost his conception and lost his motor skills. He told
Dr. Zieverink he had a high school education and the doctor noted
claimant: relied heavily on his intellect to function in the con
struction industry in a supervisory role. Claimant felt that af
ter his tw'o injuries he was unable to plan and to supervise as well
as he could prior to his iinjury. Dr. Zieverink believed claimant
suffered loss of brain function in both cortices which resulted
from his two head injuries. He felt that claimant’s loss of motor
skills, inability to conceptualize as well as before, loss of
mastery of language, resulted in claimant's depression.

A Determination Order, dated November 3, 1976, closed
the claim for this injury by awarding claimant compensation only
for temporary total disability.

Dr. Berger evaluated claimant on November 3, 1976 and
reported that claimant had relied on his intellect all of his
life and was very intelligent. Ha felt claimant's brain injury,
and loss' of some of his Intellectual capacity was very traumatic.

Dr. Rosenbaum again administered claimant an EEG on Jan
uary 20,; 1977 with abnormal results. Claimant continued to have
headache's. Claimant had stopped working in December 197 6 and had
trouble with his mind drifting. Dr. Rosenbaum thought that claim
ant's two injuries caused his brain damage.

Dr. Eiler reported claimant's shoulder had good range
of motion, free of pain and was medically stationary on September
30, 1977'. Claimant continued to have difficulty with his neck
and headaches and was using medication.

; The ALJ .found claimant had suffered a substantial loss
of earning capacity after the second injury based on his inabil
ity to continue to work as a supervisor and perform intellectual
computations on the job. Additionally, based on Dr. Eiler's re
port of September 30, 1977, the ALJ found claimant had not suffered
any perm.anent disability to his left shoulder and neck. The ALJ
awarded claimant an additional 16° for his brain damage resultingfrom his|l971 injury and awarded him 48° for 15% unscheduled dis
ability caused by his 1975 injury.
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Board, after de novo review, concurs with the addi
tional award granted by the ALJ for the 1971 injury, but would 
increase the award of unscheduJ.ed disability to which claimant is 
entitled as a result of the· 1975 irijury to 35% of the maximum. 

Claimant is a very intelligent individual and had re
lied on his intellectual ability to enable him to work in construc-
tion ·as a supervisor. Now, because of the injuries resulting in 
brain damage, he is unable to work as before. He no longer can 
do computations in his head and is unable to memorize plans. As 
Dr. Berger noted, this loss has had a very traumatic affect on 
claimant. This loss also has caused him to suffer a loss of wage 
earning capacity greater than that which he has been compensated. 

The award of 48° for the 1971 injury is adequate; it 
gives claimant a total award of 72°. 

ORDER 

The Administrative Law Judge's order, dated January 20, 
1978, is modified. 

Claimant is granted 61 ° of a maxi.mum of 320 ° for 20% 
unscheduled brain damage disability resulting from his 1975 indus
trial injury. This is in addition to all prior awards for the 
1975 · · · l r1 • "h r1 r1 h ... ~nJ~;y, ~n~ ij~~ng ~.e ~,~,~ ~,~nte~ byte ~LJ, 

The remainder of the ALJ's order is affirmed in all re-
spects. 

Claimant's attorney is hereby granted as a reasonable 
attorney's fee for his services at Board review a sum equal to 25% 
of the increased compensation granted by this order, payable out 
of said compensation as paid, not to exceed $2,300. 

WCB CASE NO. 77-3124 JULY 28, 1978 

WILLIAM GALLOWAY, CLAIMANT 
Richard O. Nesting, Claimant's Atty. 
Roger R. Warren·, Defense Atty. 
Request for Review by Claimant 

Reviewed by Board Members Wilson and Phillips. 

Claimant appeals from the Adminis~rative Law Judge's 
(ALJ} order which affirmed the Determination orher, dated Aug
ust 10, 1976, awardin_g him compensation equal to 22.5° for 15% 
loss of the right leg and temporary total disability. Claimant 
contends he is entitled to a greater award. 

Claimant, at the age of 39, while employed as a 
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The Board, after de novo reviev/, concurs with the addi
tional award granted by the ALJ for the 1971 injury, but would
increase the award of unscheduJ.ed disability to which claimant is
entitled as a result of the* 1975 injury to 35% of the maximum.

Claimant is a very intelligent individual and had re
lied on his intellectual ability to enable him to work in construc
tion as a supervisor. Now, because of the injuries resulting in
brain damage, he is unable to work as before. He no longer can
do computations in his head and is unable to memorize plans. As
Dr. Berger noted, this loss has had a very traumatic affect on
claimant. This loss also has caused him to suffer a loss of wage
earning capacity greater than that which he has been compensated.

The award of 48° for the 1971 injury is adequate; it
gives claimant a total award of 72°.

ORDER
The Administrative Law Judge's order, dated January 20,

1978, is modified.
Claimant is granted 64° of a maximum of 320° for 20%

unscheduled brain damage disability resulting from his 1975 indus
trial injury. This is in addition to all prior awards for the
1315 inji^ry, tiig affstS granted by the ALJi

The remainder of the ALJ's order is affirmed in all re
spects .

Claimant's attorney is hereby granted as a reasonable
attorney's fee for his services at Board review a sum equal to 25%
of the increased compensation granted by this order, payable out
of said compensation as paid, not to exceed $2,300.

m

WCB CASE NO. 77-3124 JULY 28, 1978

WILLIAM GALLOWAY, CLAIMANT
Richard 0. Nesting, Claimant's Atty.
Roger R. Warren’, Defense Atty.
Request for Review by Claimant

Reviewed by Board  embers Wilson and Phillips.
Claimant appeals from the Administrative Law Judge's

(ALJ) order which affirmed the Determination Order, dated Aug
ust 10, 1976, awarding him compensation equal to 22.5° for 15%
loss of the right leg and temporary total disability. Claimant
contends he is entitled to a greater award.

Claimant, at the age of 39, while employed as a

-98-
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sheet metal fabric~tor, sustained a compensable inj~ry to his 
right kriee on November 11, 19175 • 

Dr. Schilling, on December 1, 1975, did an arthro
gram which revealed a loose body, anterior and.lateral to the 
latQral m~nig~ug, a ~Ak~~ 1s cys2, cihondromalac!a oE fhe medlai 
tibial plateau of the ri~ht knee. Dr. Fitch performed an arth
roscopy and arthrotomy of the right knee with the removal of 
the medial meniscus on December 4, 1975. Dr. Fitch's diagno
sis was a torn medial me~iscus of the right knee. 

Oh December~lS, 1975, Dr. Fitch reported that claim
ant's employment. required considerable squatting and full knee 
bending .and claimant noticed that his right knee locked and 
required a twisting effo~t to unlock it. Claimant related that 
his rig~t kDQQ bQOJffiQ gwdllgn and t~~cl~d l6 give away wlfh' 
pain on the inner side of the right knee. Dr. Fitch reported 
claiman~ had suffered an injury to his right knee while play
ing soccer in 1954 and had had occasional pain on the medial 
side of the knee since that time. He opined claimant sustained 
a torn medial meniscus iri his industrial injury of November 
11, 1975. Claimantnad had problems with his knee stiffening 
up in 1973. This was treated with cortisone and claimant re
turned to work without·any problems. Dr. Fitch did not feel 
claimant's 1975 injury was related tot~~ 1973 incident. 

Claimant was found to be medically stationary on 
June 14, 1976 by Dr. Fitch. 

Dr. titch reported in July 1976 that claimant com~ 
plained of numbness in his knee and that the knee still gave 
away and had some ache with activity. Dr. Fitch found claim
ant had full range of motion in his right knee with medial 
stabilit~, anterior cruciate instability; increased rotatory 
instability, some crepitation on movement of his knee, mod
erate we1ring of the articular surface. 

] The Determination Order was entered on August 10, 
1976. 

Claimant testified he had been employed for 25 years 
in the sheet metal industry. He has had to restrict his recre
ation activities since the incident. Claimant is still working 
as a she~t metal ·fabricator, but he feels he is slower, unable 
to bend, :and is being tolerated by his employer. He thought 
he was 50% to 70% worse since the injurv as far as his restric
tions ar~ concerned and has had to use different methods to his 
work and!he is unable to do his yard work. 

I 

i Claimant returned to work about February 21, 1976 and 
has not ~ustained any time loss since. He returned ·to his reg
ular emplovment. I .. ··,· 

I 

' I 
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sheet metal fabricator/ sustained a compensable injury to his
right knee on November 11, 19|75.

Dr. Schilling, on December 1, 1975, did an arthro-
gram which revealed a loose body, anterior and lateral to the
IdtQral meniscus, a Baker's cyst’, chondromalacia o£ the medial
tibial plateau of the right knee. Dr. Fitch performed an arth
roscopy and arthrotomy of the right knee with the removal of
the medial meniscus on December 4, 1975. Dr. Fitch's diagno
sis was a torn medial meniscus of the right knee.

Oh December"15, 1975, Dr. Fitch reported that claim
ant's employment, required considerable squatting and full knee
bending and claimant noticed that his right knee locked and
required a twisting effort to unlock it. Claimant related that
his right knoo bQoaniQ swollen and tended to give away with
pain on the inner side of the right knee. Dr. Fitch reported
claimant had suffered an injury to his right knee while play
ing soccer in 1954 and had had occasional pain on the medial
side of the knee since that time. He opined claimant sustained
a torn medial meniscus in his industrial injury of November
11, 1975 . Claimant h“ad had problems with his knee stiffening
up in 1973. This was treated with cortisone and claimant re
turned to work without'any problems. Dr. Fitch did not feel
claimant's 1975 injury was related to the 1973 incident.

Claimant was found to be medically stationary on
June 14, 1976 by Dr. Fitch.

Dr. Fitch reported in July 1976 that claimant com
plained of numbness in his knee and that the knee still gave
away and had some ache with activity. Dr. Fitch found claim
ant had full range of motion in his right knee with medial
stability, anterior cruciate instability, increased rotatory
instability, some crepitation on movement of his knee, mod
erate wearing of the articular surface.

The Determination Order was entered on August 10,
1976.

Claimant testified he had been employed for 25 years
in the sheet m.etal industry. He has had to restrict his recre
ation activities since the incident. Claimant is still working
as a sheet metal -fabricator, but he feels he is slower, unable
to bend,^and is being tolerated by his employer. He thought
he was 50% to 70% worse since the injury as far as his restric
tions are concerned and has had to use different methods to his
work and he is unable to do his yard work.

I Claimant returned to work about February 21, 1976 and
has not sustained any time loss since. He returned to his reg
ular employment.
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ALJ found claimant was able to plai golf, hike, 
squat, go up and down stairs, but still had physical restric- Q 
tions, such as running and kneeling. He concluded that claim- W 
ant did have some discomfort and certain limitations, but claim..: 
ant's loss of tunction did'not exceed that for which he was 
awarded by the Determination Order. 

The Board, after de· novo review, would affirm the 
ALJ's conclusions. Claimant has been awarded 22.5° for 15% 
l�~j of th@ right l@g. Claim~nt ha~ r~turnsd to hig form@r 
employment in February 1976. Although claimant does have 
some limitations due to his right knee injury, the Board con-
eludes his loss of use of the right leg does not represent 
any greater disability than thQt for which claimant already 
has been compensated. 

ORDBR 

The Administrative Law Judge's order, dated August· 
31, 1977, is affirmed. 

WCB CASE NO. 77-4147 JULY 28, 1978 

GORDON HAGLER, CLAIMANT 
Carngy, Probst & LGVak, Cl~imdnt•~· Attys. 
SAIF, Legal Services,~Defense Atty. 
Request for Review by the SAIF 

Reviewed by Board Members Nilson and Moore. 

The State Accident Insurance Fund seeks Board review 
of the Administrative Law Judge's (ALJ) order which granted 
claimant compensation equal to 22.5° for 15% of the right hand 
and 22.5° for 15% of the left hand. 

The Board, after de nova review, affirms and adopts 
the Opinion and Order of the ALJ, a copy of which is attached 
hereto and, by this refernece, is made a part hereof. 

ORDER 

The order of the ALJ, dated March 3, 1978, is affirmed. 

Claimant's attorney is hereby gr~nted a reasonable at
torney's fee for his services in connection with this Board re
view in the amount of $200, payable' by the Fund. 

-100-

The ALJ found claimant was able to play golf, hike,
squat, go up and down stairs, but still had physical restric
tions, such as running and kneeling. He concluded that claim
ant did have some discomfort and certain limitations, but claim
ant's loss of function did'not exceed that for which he was
awarded by the Determination Order.

The Board, after de novo review, would affirm the
ALJ's conclusions. Claimant has been awarded 22.5° for 15%
loss of the right leg. Claimant has returned to his former
employment in February 1976. Although claimant does have
some limitations due to his right knee injury, the Board con
cludes his loss of use of the right leg does not represent
any greater disability than that for which claimant already
has been compensated.

m

31, 1977,

ORDER
The Administrative Law Judge's order, dated August'

is affirmed.

WCB CASE NO. 77-4147 JULY 28, 1978

GORDON HAGLER, CLAIMANTCarnoy, Probst i Lovalc, Claimant's'Attys.
SAIF, L gal S rvic s,'D f ns Atty,
R qu st for R vi w by th SAIF

Reviewed by Board  embers Wilson and  oore.
The State Accident Insurance Fund seeks Board review

of the Administrative Law Judge's (ALJ) order which granted
claimant compensation equal to 22.5° for 15% of the right hand
and 22.5° for 15% of the left hand.

The Board, after de novo review, affirms and adopts
the Opinion and Order of the ALJ, a copy of which is attached
hereto and, by this refernece, is made a part hereof.

ORDER
The order of the ALJ, dated  arch 3, 1978, is affirmed

/Claimant's attorney is hereby granted a reasonable at
torney's fee for his services in connection with this Board re
view in the amount of $-200, payable by the Fund.

%

-100-



  

   
   
     
    

   

     
        

          
      

         
             

         

          

      

   
     

     
    

      
       

          
            

     
        

        
           

        
             
        

          
         

   
       

             
            

CASE NO. 77-1103 

EVELYN C. MOON, CLAIMANT i 
Edwin Harr is•, , Claimant's Atty. 
SAIF, Legal Services, De~ense Atty. 
Request for Review by Claimant 

JULY 28, 1978 

.Reviewed bv Bdard Members 1•lilson ,and Phillips. 

Claimant seeks I3oard review of the Administrative Law 
Judge 1 s (ALJ) order which affirmed the carrier's denial of her 
claim for aggravation and· dismissed the matter. 

I 

The Board, aft~r de nova review, affirms and adopts 
the Opinion and Order of the ALJ, a copy of which is attached 
hereto and, by this reference, is made a part hereof. 

I 

' 

ORDER 

The order of the ALJ, dated October 18, 1977, is af-
firmed. 

WCB CASE NO. 76-6194 

MARY OBER, CLAIMANT 
Richard A. Carlson, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant 

JULY 2 8 , 19 7 8 

Reviewed by Board Members 1vilson and Phillips. 

Claimant seeks.Board review of the Administrative 
Law Judg~'s (ALJ) order which awarded claimant an increaie equal 
to 10% for her unscheduled back disability but did not award any 
additional compensation for temporary total disability. 

The first Determination Order, dated July 23, 1975, 
awarded claimant compensation for temporary total disability from 
June 4 through June 18, 1975, less time worked; the Second Deter
mination.Order awarded compensation for temporary total disability 
from April 20, 1976 to September 14, 1976 and 32° equal to 10% 
for unscheduled back disability. Cluimant contends she is en
titled to temporary total disability from H~y 19, 1977 through 
October 19, 1977, vocational rehabilitation, and a greater award 
for her unscheduled disability. 

i Claimant, a. 30-year-old meat slicer operator, sustained 
a cornpens:able injury to her back on May 23, 1975 when she fell 
and struck her back on a table. Her injury was diagnosed as an 

I 
I 
I 
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JULY 28, 1978

EVELYN C. MOON, CLAIMANT
Edwin Harris-, -Claimant-'s Atty.
SAIF, L gal S rvic s, D f ns Atty.
R qu st for R vi w by Claimant

WCB CASE NO. 77-1103

Reviewed bv Board  embers Wilson^and Phillips.
Claimant seeks. Board review of the Administrative Law

Judge's (ALJ) order which- affirmed the carrier's denial of her
claim for aggravation and' dismissed the matter.

The Board, after de novo review, affirms and adopts
the Opinion and Order of the ALJ, a copy of which is attached
hereto and, by this reference, is made a part hereof.

ORDER.
The order of the ALJ, dated October 18, 1977, is af

firmed.

JULY 28, 1978■ WCB CASE NO. 76-6194

 ARY OBER, CLAI ANT
Richard A. Carlson, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

R vi w d by Board M mb rs Wilson and Phillips.
Claimant seeks Board review of the Administrative

Law Judge's (ALJ) order which awarded claimant an increase equal
to 10% for her unscheduled back disability but did not award any
additional compensation for temporary total disability.

The first Determination Order, dated July 23, 1975,
awarded claimant compensation for temporary total disability from
June 4 through June 18, 1975, less time worked; the Second Deter
mination .Order awarded compensation for temporary total disability
from April 20, 1976 to September 14, 1976 and 32° equal to 10%
for unscheduled back disability. Claimant contends she is en
titled to temporary total disability from  ay 19, 1977 through
October 19, 1977, vocational rehabilitation, and a greater award
for her unscheduled disability.

j Claimant, a.30-year-old meat slicer operator, sustained
a compensable injury to her back on  ay 23, 1975 when she fell
and struck her back on a table. Her injury was diagnosed as an
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dorso-lurnbar strain and was classified as a non-disabling 
injury. 

Dr. Brown found claimant medically stationary on June 
19, 1975 and the first Determination Order was issued. Claimant 
had returned to work on June 19, 1975. 

Claimant was laid off work in November 1975 but, in 
March 1976, upon her.return, she began to experience back pain-
which became progressively worse. Buring lhe lici~ §k~ WA§ l~i~ 
off she was asymptomatic. 

Dr. Brown treated claimant from April 28, 1976 through 
May 4, 1976. He found she had no permanent partial impairment 
and expected she would be able to continue ,vark with her employer 
without further aggravation. He authorized time loss from April 
2 8 , 19 7 6 to .May l O, 19 7 6. 

Dr. Berselli, who began treating claimant in May 1976, 
diagnosed chronic lwnbosacral strain-and reported claimant com
plained of low back pain. He prescribed conservative treatment. 
Dr. Berselli is considered as claimantts primary treating physi
cian. 

On August 16, 1976 Dr. Pasquesi noted that claimant com
plained of a constant ache in her low back. His diagnosis was 
chronic lumbosacral instability. It was his opinion that claim
ant's medical condition was stationary and he £elt claimant should 
attempt employment in some occupation not requiring repetitive bend
ing, stooping and twisting of the trunk and not requiring her to 
be on her feet nor to sit fully for an eight hour shift witho~t 
changing positions as she needed. Claimant's lifting limitation 
was 30 pounds. He did not believe claimant was vocationally sta
tionary. Later, he rated claimant's impairment at 10% of the 
whole man on the basis of chronic moderate pain. Dr. Berselli 
concurred with this report. 

The Second Determination Order was issued on October 
22, 1976. 

Dr.· Berselli wrote claimant's attorney on June 27, 
1977 advising him that claimant had been seen on May 19, 1977 
with complaints of back pain. He provided conservative treat, 
ment, including hospitalization for 1 week commencing June 13, 
1977. -

Claimant is now 32 years old and has a GED. Her work 
experience is limited to clerking type occupations, except for 
her operating machinery for one year making sleeping bags and her 
employment as a meat slicer. Claimant did not work for seven 
years during her first-marriage. 

The ALJ found, after reviewing all the evi9.ence; that 
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acute dorso-lumbar strain and was classified as a non-disabling
injury.

Dr. Brown found claimant medically stationary on June
19, 1975 and the first Determination Order was issued. Claimant
had returned to work on June 19, 1975.

Claimant was laid off work in November 1975 but, in
 arch 1976, upon her.return, she began to experience back pain
which became progressively worse. During the time she Wig laid
off she was asymptomatic.

Dr. Brown treated claimant from April 28, 1976 through
 ay 4, 1976. He found she had no permanent partial impairment
and expected she would be able to continue work with her employer
without further aggravation. He authorized time loss from April
28, 1976 to  ay 10, 1976.

Dr. Berselli, who began treating claimant in  ay 19-76,
diagnosed chronic lumbosacral strain-and reported claimant com
plained of low back pain. He prescribed conservative treatment.
Dr. Berselli is considered as claimant's primary treating physi
cian.

On August 16, 1976 Dr. Pasquesi noted that claimant com
plained of a constant ache in her low back. His diagnosis was
chronic lumbosacral instability. It was his opinion that claim
ant's medical condition was stationary and he felt claimant should
attempt employment in some occupation not requiring repetitive bend
ing, stooping and twisting of the trunk and not requiring her to
be on her feet nor to sit fully for an eight hour shift without
changing positions as she needed. Claimant's lifting limitation
was 30 pounds. He did not believe claimant was vocationally sta
tionary. Later, he rated claimant's impairment at 10% of the
whole man on the basis of chronic moderate pain. Dr. Berselli
concurred with this report.

The Second Determination Order was issued on October
22, 1976.

Dr.' Berselli wrote claimant's attorney on June 27,
1977 advising him that claimant had been seen on  ay 19, 1977
with complaints of back pain. He provided conservative treat-:
ment, including hospitalization for 1 week commencing June 13,
1977.

Claimant is now 32 years old and has a GED. Her work
experience is limited to clerking type occupations, except for
her operating machinery for one year making sleeping bags and her
employment as a meat slice'r. Claimant did not work for seven
years during her first marriage.

The ALJ found, after reviewing all the evidence, that
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had had a hiq~ p~y~n~ job at her last ~mploygr's Jnd ig 
an intelligent person: He concluded claimant has the .ability 
to comp~te favorably in the general labor market but has sus
tained some loss·of wage earning capacity. He increased her 
award to 20% qf the maximum for uns~heduled disability. 

T~e ALJ woGld ,not allow an{ additional time loss. He 
found the one-week hospitalization did not warrant a c:reneral re
opening of her claim. Claimant had been paid for the period of 
her hospitalization. 

~he Board, after de nova review, modifies the ALJ 1 s 
order. Dr. Berselli 1 s report of June 22, 1977 establishes that 
claimant is entitled compensation for temporary total disability 
from nay 19, 1977 and unt>l she was released from the hospital 
on June 20, 1977. 

The Board finds claimant is entitled to an additional 
award of unscheduled disability. Claimant is barred from return
ing to many previous lines of employment. The_ limitations placed 
on her by Dr. Berselli will lessen the types of work she now can 
do. Therefore, the Board concludes she has sustained a greater 
loss of wage~earning .. capacity than that for which she has been 
compensatec. and feels an _award for 30% of the maximum would be 
more adequate to compensa'te claimant for her loss. 

I 

The Board recommends that claimant request reconsider
~tion from thQ Digability Pt~V~hli6n Division of her previous 
request for job placemen~. However, the issue of vocational 
rehabilitation, although ~aised in claimant's brief, was not 
presented to the ALJ; therefore, the Board cannot consider this 

I 

issue on review. 

ORDER 

The Administrative Law Judge's order, dated February 
15, 1978, is modified. ' 

Claimant is entitled to compensation for temporary total 
disability from May 19, 1977 through June 20, 1977, less compen
sation already paid. This is in addition to the compensation for 
temporary total disability granted by the Determination Orders of 
July 23, 1 1975 and October 22·, 1976. 

Claimant is entitled to an award of compensation equal 
to 96° for 30% unscheduled disability for her low back injury. 
This is in lieu of any prior awards. 

Claimant's attorney is hereby granted as a reasonable 
attorneyj s :fee for his. services at Board review a sum equal to 
25% of tfye total increased compensation granted claimant as a 
result o{ the ALJ's order and this order, payable out of said 
compensation as paid, not to exceed $2,300. 

I -
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claimant had had a high paying job fit hCI lQ5t @IHployQr'E and iS
an intelligent person. He concluded claimant has the .ability
to compete favorably in the general labor market but has sus
tained some loss of wage' earning capacity. He increased her
award to 20% of the maximum for unscheduled disability.

Th ALJ would ,not allow any additional tim loss. H 
found th on -w  k hospitalization did not warrant a g n ral r 
op ning of h r claim. Claimant had b  n paid for th p riod of
h r hospitalization.

The Board, after de novo review, modifies the ALJ's
order. Dr. Berselli's report of June 22, 1977 establishes that
claimant is entitled com.pensation for temporary total disability
from  ay 19, 1977 and until she was released from the hospital
on June 20, 1977.

The Board finds claimant is entitled to an additional
award of unscheduled disability. Claimant is barred from return
ing to many previous lines of employment. The. limitations placed
on her by Dr. Berselli will lessen the types of work she now can
do. Therefore, the Board concludes she has sustained a greater
loss of wage-earning'-capacity than that for which she has been
compensated and feels an award for 30% of the maximum would be
more adequate to compensate claimant for her loss.

The Board recommends that claimant request reconsider
ation from thO Disability; Pfdv ntion Division of h r pr vious
request for job placement. However, the issue of vocational
rehabilitation, although raised in claimant's brief, was not
presented to the ALJ; therefore, the Board cannot consider this
issue on review.

ORDER
The Administrative Law Judge's order, dated February

15, 1978, is modified.
; Claimant is entitled to compensation for temporary total

disability from  ay 19, 1977 through June 20, 1977, less compen
sation already paid. This is in addition to the compensation for
temporary total disability granted by the Determination Orders of
July 23,'1975 and October 22', 1976.

I Claimant is entitled to an award of compensation equal
to 96° for 30% unscheduled disability for her low back injury..
This is in lieu of any prior awards.

I Claimant's attorney is hereby granted as a reasonable
attox'ney's fee for his. services at Board review a sum equal to
25% of the total increased compensation granted claimant as a
result of the ALJ's order and this order, payable out of said
compensation as paid, not to exceed $2,300.
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CASE NO. 75-4945 
WCB CASE NO. 76-6087 

BRINGFRIED RATTAY, CLAIMANT 
Martin, Bischoff, Templeton & Biggs, 

Claimant's Attys. 
SAIF ,_ Legal Services, Defense Atty. 
Order 

\ 

JULY 2 8, 19 7 8 

On December 27, 1977 the Board issued its Order on Re
view in the above entitled matter which affirmed and adopted the 
Oplnlon anJ Or~er ot the Administrative Law Judge (ALJ), dated 
May 4, .1977, a copy of which was attached to the Board's Order 
on Review and made a part thereof. The ALJ's Opinion and Order 
had affirmed the denial by the State Accident Insurance Fund of 
claimant's request for· aggravation. The Board's Order on Review 
was appealed to the Court of Appeals on January 30, 1978 and on 
March 6, 1978 the Court of Appeals dismissed, on its own motion, 
the petition by claimant for lack of jurisdiction as not timely 
filed, pursuant to ORS 656.295(8}. 

On June 1, 1978 claimant, by and through his attorney, 
moved the Board for an order modifying, changing or terminating 
its former Order on Review entered in the above entitled matter 

• 

on April 29, 1975. In that case, the Board also concurred with the 
finding of the ALJ that claimant had not met his burden of proof -
that his alleged back.problems were precipitated by the industrial 
"~c~d.ent. 

Claimant now contends that there is newly discovered 
evidence which has been acquired that clearly establishes that 
claimant's back problems were caused by his industrial accident. 

The Board finds that the- question of causal relation
ship of claimant's back condition to his industrial injury of Nov
ember 22, 1971 has been litigated twice and each time it has ·been 
found by both the ALJ and the Board, after de novo review, that 
the back condition was not the result of this industrial injury •. 

The newly discovered evidence which is set forth in 
the motion does not justify reopening this matter for further 
hearings and, therefore, the Board concludes that the claimant's 
request for it to exercise its own motion jurisdiction pursuant 
to ORS 656.278 and modify, ch~nge or terminate its former Order 
on Review entered on April 29, 1975 should be denied. 

IT IS SO ORDERED. 
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WCB CASE NO. 75-4945
WCB CASE NO, 76-6087

JULY 28, 1978

BRINGFRIED RATTAY, CLAIMANT
Martin, Bischoff, T mpl ton & Biggs,

Claimant's Attys.
SAIF, L gal S rvic s, D f ns Atty,
Ord r

On December 27, 1977 the Board issued its Order on Re
view in the above entitled matter which affirmed and adopted the
Opinion anc3 OrcSer of the Administrative Law Judge (ALJ) , dated
 ay 4, .1977, a copy of which was attached to the Board's Order
on Review and made a part thereof. The ALJ's Opinion and Order
had affirmed the denial by the State Accident Insurance Fund of
claimant's request for' aggravation. The Board's Order on Review
was appealed to the Court of Appeals on January 30, 1978 and on
 arch 6, 1978 the Court of Appeals dismissed, on its own motion,
the petition by claimant for lack of jurisdiction as not timely
filed, pursuant to ORS 656.295(8).

On June 1, 1978 claimant, by and through his attorney,
moved the Board for an order modifying, changing or terminating
its former Order on Review entered in the above entitled matter
on April 29, 1975. In that case, the Board also concurred with the
finding of the ALJ that claimant had not met his burden of proof
that his alleged back, problems were precipitated by the industrial
scsidentii

Claimant now contends that there is newly discovered
evidence which has been acquired that clearly establishes that
claimant's back problems were caused by his industrial accident.

The Board finds that the question of causal relation
ship of claimant's back condition to his industrial injury of Nov
ember 22, 1971 has been litigated twice and each time it has been
found by both the ALJ and the Board, after de novo review, that
the back condition was not the result of this industrial injury.-

The newly discovered evidence which is set forth in
the motion does not justify reopening this matter for further
hearings and, therefore, the Board concludes that the claimant's
request for it to exercise its own motion jurisdiction pursuant
to ORS 656.278 and modify, change or terminate its former Order
on Review entered on April 29, 1975 should be denied.

IT IS SO ORDERED.

#
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WCB CASE NO. j7-7305 

GARY WINSLOW, CLAIMANT 
Hoffman, Morris, Van Rysselberghe & 

Guistina, Claimant's Attys. 
Collins, Velure & Heysell, Defense 
~ohn L. Klor, Defense At~y . 

. Request for ·Review by-Employer 

JULY 28, 1978 

Attys. 

Reviewed by Board Members Wilson and Phillips. 

The employer seeks review by tpe Board of the Administra
tive Law Judge's (ALJ) otder which awarded 6laimant 64° for 20%. 
unscheduled low back disability. 

• Claimant suffered an industrial injury on May 15, 1974 
when he tripped on a stairway and injured his left knee and low 
back. An acute sacroiliqc strain was diagnosed. 

I 

' 
Claimant was seen by Dr. Schroeder in June 1974, com-

plaining of moderately severe pain in his low back. In September 
1974 Dr~ Schroeder felt that claimant would be unable to return 
to his lumber mill job but that he should be started on a job 
change training program as soon as possible. 

"' . ~ ......... . 
The claim was closed in January 1975 with an award of 

compensation for temporary total disabili-i.:.y only. It was later 
reopened for vocational :r:ehabilitation assistance which he re- · 
ceived from the Vocational ·Rehabilitation Division and was enrolled 
at Lane Community College in a two year course of training in 
diesel mechanics. Claim~nt completed the first year with a "B" 
grade average. During the following year in the fall semester he 
received .knife wounds to 1his left arm as a result of a fight which 
apparent[y he did not start. Claimant says that his failure to 
complete'. the diesel mechanic course was due to losing almost two 
months olf school as the result of his wounds. Claimant is a high 
school graduate and had worked quite regularly in laboring type 
employment from the time of his graduation to the time of his in
dustrial- injury. 

After his vocational rehabilitation program was termin
ated a Second Determination Order was entered in November 1977 
which aw~rded claimant 16° for 5% unscheduled low back disability. 

, When claimant had been seen by Dr. Schroeder in I1ay 
1977 the :aoctor reiterated his opinion that claimant should pro-

. bably at½empt to find some type of lighter work. He also indi
cated that claimant was not in the best physical shape and many 
of his probler.ts had been muscular in nature and claimant was aware 
of.this. 

The ALJ found evidence that even though claimant had 
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WCB CASE NO. 77-7305 JULY 28, 1978

GARY WINSLOW, CLAI ANT
Hoffman,  orris, Van Rysselberghe &

Guistina, Claimant's Attys.
Collins, Velure & Heysell, Defense Attys.
John L. Klor, Defense Atty.
Request for Reviev; by'-Employer

Reviewed by Board  embers Wilson and Phillips.
The employer seeks review by the Board of the Administra

tive Law Judge's (ALJ) order which awarded claimant 64° for 20%
unscheduled low back disability.

■Claimant suffered an industrial injury on  ay 15, 1974
w’hen he tripped on a stairway and injured his left knee and low
back. An acute sacroiliac strain was diagnosed.

Claimant was seen by Dr. Schroeder in June 1974, com
plaining of moderately severe pain in his low back. In September
1974 Dr. Schroeder felt that claimant would be unable to return
to his lumber mill job but that he should be started on a job
change training program as soon as possible.

The claim was closed in January 1975 with an award of
compensation for temporary total disability only. It was later
reopened for vocational rehabilitation assistance which he re
ceived from the Vocationa.1 'Rehabilitation Division and was enrolled
at Lane Community College in a two year course of training in
diesel mechanics. Claimant completed the first year with a "B"
grade average. During the following year in the fall semester he
received .knife wounds to his left arm as a result of a fight which
apparently he did not start. Claimant says that his failure to
complete' the diesel mechanic course was due to losing almost two
months o|f school as the result of his v/ounds. Claimant is a high
school graduate and had worked quite regularly in laboring type
employment from the time of his graduation to the time of his in
dustrial injury.

After his vocational rehabilitation program was termin
ated a Second Determination Order was entered in November 1977
which awarded claimant 16° for 5% unscheduled low back disability.

When claimant had been seen by Dr. Schroeder in Hay1977 the 'doctor reiterated his opinion that claimant should pro
bably attempt to find some type of lighter work. He also indi
cated that claimant was not in the best physical shape and many
of his problems had been muscular in nature and claimant was aware
of•this.

The ALJ found evidence that even though claimant had
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forced to mist; substantial time from school during the sec
ond year, the impression of the claimant's vocational counselor 
was that claimant had difficulties in the academic situation and 
had certainly lost confidence in his ability to handle the program. 
It was the counselor•~ opinion that job placement efforts would 
be more beneficial for claimant. The· Vocational Rehabilitation 
Division placed claimant on an on-the-job training program at 
Tru-Line Automotive to obtain mechanical training. He worked 
briefly at this emplo:yrnent and 'then quit because, according to 
claimant, he was having difficulty with the son of the owner; 
also, he was blamed by the owner for poor housekeeping around 
the work site. The owner testified that nohe of his employees 
w~~~ f~q~~f~g t9 p~t ~P with ~ny 9-ittic~!tt~~ ~f9m h~~ ~Qn ~ng 
he attributed claimant's termination to the fact that claimant 
simply did not want to work at that particular job .. According 
to the owner• claimant performed a substantial amount of heavy 
physical labor while working for him and did so without any dif
ficulty. 

Claimant testified at the hearing that he had made 
several attempts to secure work and attributed his failure to 
gain employment primarily to his back injury. 

The ALJ found that despite the fact that claimant had 
rather minimal objective findings and subjective complaints, Dr. 
Schroeder consistently stated that claimant should not return to 
heavy mill work. Apparently claimant did some heavy work while 
he was at Tru-Line but this seemed inconsistent with the level 
of -physical activity appropriate to his physical status as rec
ognized by Dr.-Schroeder. 

The ALJ further found that claimant had made a· legi
timate attempt to return to work; he is .only 26 years old, he 
is married, has a three-year-old child and his wife is five months 
pregnant. Claimant has been on welfare for the last two or three 
months. The fact that he unsuccessfully followed a vocational 
rehabilitation program which resulted in an extended period of 
compensation for temporary total disability and other returning 
expenditures, did not impress the ALJ as overturning the conclu~ 
sion reached by Dr. Schroeder that claimant should not return to 
mill work. 

The ALJ concluded that it was a matter of common 
knowledge that back injuries severely limit a workman's reem
ployability, however, he did not believe that all employers 
automatically excluded all workers with back injuries from re
employment. In this c~se claimant had been awarded 16° which 
represents only 5% of the maximum allowable for unscheduled 
disability. The ALJ felt tha~ claimant, if he would do his part 
in seeking employment and try to convince potential employers that 
he no longer has any severe back problems, would ultimately secure 
employment consistent with the type recommended by Dr. Schroeder. 
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been forced to misr. substantial time from school during the sec
ond year, the impression of the claimant's vocational counselor
was that claimant had difficulties in the academic situation and
had certainly lost confidence in his ability to handle the program,
It was the counselor's opinion that job placement efforts would
be more beneficial for claimant. The- Vocational Rehabilitation
Division placed claimant on an on-the-job training program at
Tru-Line Automotive to obtain mechanical training. He worked
briefly at this employment and then quit because, according to
claimant, he was having difficulty with the son of the owner;
also, he was blamed by the owner for poor housekeeping around
the work site. The ov\?ner testified that none of his employees
W?S r quir d t-o pyt yp with SflY iSiffifUiii § from hi? ?fn and
he attributed claimant's termination to the fact that claimant
simply did not want to work at that particular job.. According
to the owner- claimant performed a substantial amount of heavy
physical labor while working for him and did so without any dif
ficulty .

Claimant testified at the hearing that he had made
several attempts to secure work and attributed his failure to
gain employment primarily to his back injury.

The ALJ found that despite the fact that claimant had
rather minimal objective findings and subjective complaints, Dr.
Schroeder consistently stated that claimant should not return to
heavy mill work. Apparently claimant did some heavy work while
he was at Tru-Line but this seemed inconsistent with the level
of physical activity appropriate to his physical status as rec
ognized by Dr. Schroeder.

The ALJ further found that claimant had made a legi
timate attempt to return to work; he is only 26 years old, he
is married, has a three-year-old child and his wife is five months
pregnant. Claimant has been on welfare for the last two or three
months. The fact that he unsuccessfully followed a vocational
rehabilitation program which resulted in an extended period of
compensation for temporary total disability and other returning
expenditures, did not impress the ALJ as overturning the conclu
sion reached by Dr. Schroeder that claimant should not return to
mill work.

The ALJ concluded that it was a matter of common
knowledge that back injuries severely limit a workman's reem
ployability, however, he did not believe that all employers
automatically excluded all workers with back injuries from re
employment. In this case claimant had been awarded 16° which
represents only 5% of the maximum allowable for unscheduled
disability. The ALJ felt that claimant, if he would do his part
in seeking employment and try to convince potential employers that
he no longer has any severe back problems, would ultimately secure
employment consistent with the type recommended by Dr. Schroeder.

106- -



        
        

          
           
           

  
          

         
         

          
          

                      
         

            
            
         
            

          
           

         
           

            
             
           
        

              
   

           
           
          

        
          
          

        

       
             
            
        
          

           
    

                    
          
 

. 

11..-•·· 
ni, ...... 

The ALJ felt, ~ftgr oongid~Pi~g tlairnan~ 1s age, education, 
intelligence, and retrainability and also the work ·activity limita
tions imposed upon him ~y � r:-~chroeder, that claimant has sus
tained a greater loss of potential wage earning capacity than that 
which he had been awarded, therefore, he increased the award from 
16 ° to 64 °. 

The Board, on de nova review, finds that Dr. Schroeder, 
who was claimant's treating physician, stated that claimant had 
persistent discomfort in his back and he anticipated claimant 
would have a mild residual disability; Dr. Schroeder also indi-
cat~d thJt J job ch~~g~ would bene!lt ciaimant. At the time-claim
ant was ihjured he was wbrking as a lihe-up man in the sawmill. 
The evidence indicates that claimant was enrolled in a vocational 
rehabilitation program which he was unable to complete. Whether 
claimant was forced to qhit school because he had missed so much 
time or whether it was because of lack of interest or aotitude 
cannot be de'termined ,ii th any great accuracy from the r~cord. 
Claimant states it was because of the time lost from school; o~ 
the other hand, his counselor believed that claimant was really 
tired of school and had somewhat lost confidence in his ability 
to handle the program. Further schooling was discontinued and 
claimant was put on an o~-the-job training program where he lasted 
for a short period of time. Again there is a dispute. Claimant 
says he couldn't get aloAg with the owner's son and that the owner 
bawled him out for poor ~ousekeeping around his work site. The 
owner testified this was,not true; that claimant's resignation 
was due to the f2ct that he did not want to continue to work at 
that particular job. 

There is also ;evidence in the record based on the owner 
of Tru-Line Automotive that claimant was able at that time to per
form a substantial amount of heavy physical labor without any dif
ficulty.: 

Claimant testified that he 'made numerous attempts to 
seek em~loyment but was not hired because of his back condition. 
There is: no· evidence to verify this; no employers were produced 
to testi1y that claimant had sought employment with them. 

The Board concludes, based upon Dr. Schroeder's state
ment that claimant could do many types of work but that he could 
not retui"n to heavy mill work~ and the fact that claimant, in 
spite of: Dr. Schroeder's opinion, did perform heavy physical 
labor without any particular problems, that claimant has not lost 
a substantial amount of his potential wage earning capacity as a 
result of the industrial injury. 

The Board concludes that claimant would be adequately 
compensa~ed for his loss of wage earning capacity by an award 
of 32° which represents 10% of the maximum allowable for unsched
uled disability. 

I 

-107-

m

The ALJ fSlt,. SftQT OOnsidSyihg claimant’s age^ education,
intelligence, and retrainability and also the work activity limita
tions imposed upon him by Dr. Schroeder, that claimant has sus
tained a greater loss of, potential wage earning capacity than that
which he had been awarded, therefore, he increased the award from
16° to 64°.

The Board, on de novo review, finds that Dr. Schroeder,
who was claimant's treating physician, spated that claimant had
persistent discomfort in’ his back and he anticipated claimant
would have a mild residual disability; Dr. Schroeder also indi-
Cflt§d thdt 3l job OhShge would benefit claimant. At the time-claim
ant was injured he was working as a lihe-up man in the sawmill.The evidence indicates that claimant v;as enrolled in a vocational
rehabilitation program which he was unable to complete. Whether
claim.ant was forced to quit school because he had missed so much
time or whether it was because of lack of interest or aptitude
cannot be determined w-ith any great accuracy from the record.
Claimant states it v;as because of the time lost from school; on
the other hand, his counselor believed that claimant was really
tired of school and had somewhat lost confidence in his ability
to handle the program. Further schooling was discontinued and
claimant was put on an on-the-job training program v;here he lasted
for a short period of time. Again there is a dispute. Claimant
says he couldn't get along v;ith the owner's son and that the owner
bawled him out for poor housekeeping around his work site. The
owner testified this was-not true; that claimant's resignation
was due to the fact that he did not want to continue to work at
that particular job.

There is also ;evidence in the record based on the owner
of Tru-Line Automotive that claimant was able at that time to per
form a substantial amount of heavy physical labor without any dif
ficulty.;

Claimant testified that he made numerous attempts to
seek employment but was not hired because of his back condition.
There is! no'evidence to verify this; no employers were produced
to testily that claimant had sought employment with them.

The Board concludes, based upon Dr. Schroeder's state
ment that claimant could do many types of work but that he could
not return to heavy mill v/ork, and the fact that claimant, in
spite of;Dr. Schroeder's opinion, did perform heavy physical
labor without any particular problems, that claimant has not lost
a substantial amount of his potential wage earning capacity as a
result of the industrial injury.

I The Board concludes that claimant would be adequatelycompensated for his loss of wage earning capacity by an award
of 32° which represents 10% of the maximum allowable for unsched
uled disability.
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The order of the ALJ, dated February 27, 1978, is modi-
fied. 

Claimant is awarded 32° of a maximum of 320° for unsched
uled low back disability. This award is in lieu of the award made 
by the ALJ in his order which in all other respects is affirmed. 

SAIF CLAIM NO. GODC i075 

CLYDE C. WYANT, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
own Motion Determination 

Claimant filed a claim for right elbow pain on May 
10, 1967, stating that it had been occurring over the past two 
months. The diagnosis was acute radial humeral bursitis and 
the State Compensation Department accepted the claim as an occu-

. pational disease. The claim was closed by a December 26, 1967 
Determination Order which granted claimant compensation for 10% 
loss of the right arm. 

Claimant fell from the back of a pickup on June 28, 
1976 and the State Accident Insurance Fund accepted his claim 
for the resulting low back injury (Claim No. GD 166755). 

On July 14, 1976 a right carpal tunnel syndrome was 
diagnosed and surgically treated on July 22. Dr. Curtis Hill, 
claimant's treating physician, indicated on Septewber 15, 1976 
that the right hand symptoms were basically the result of the 
1967 industrial injury. Based upon this re2ort, the Fund re·· 
opened claimant's claim for the 1967 injury . 

. Claimant was examined by the Orthopaedic Consultants 
on June 13, 1977 and April 6, 1978 and the Northwest Pain Center 
on Noverilier 3, 1977. Their examinations were directed primarily 
to a low back condition claimant had as a result of the indus
trial injury claimant suffered on June 28, 1976 but they also 
indicated that claimant's right hand and wrist had not improved 
since r1arch 1967 and the findings were essentially the same as 
those reported on December 14, 1967 with the addition of some 
possible intermittent,weakness of right grip and stiffness of the 
right wrist. 

Claimant has. recently been granted 5% of the right 
forearm for the residuals of the June 28, 1976 aggravation of 
a pre-existing condition (Claim No. GD 166755). 
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fied.

ORDER
The order of the ALJ, dated February 21, 1978, is modi-

m

Claimant is awarded 32® of a maximum of 320® for unsched
uled low back disability. This award is in lieu of the award made
by the ALJ in his order which in all other respects is affirmed.

SAIF CLAI NO. GODC 1075

CLYDE C. WYANT, CLAI ANT
SAIF, Legal Services, Defense Atty.
Own  otion Determination

JULY 2§, 1578

Claimant filed a claim for right elbow pain on  ay
10, 1967, stating that it had been occurring over the past two
months. The diagnosis was acute radial humeral bursitis and
the State Compensation Department accepted the claim as an occu
pational disease. The claim was closed by a December 26, 1967
Determination Order which granted claimant compensation for 10%
loss of the right arm.

Claimant fell from the back of a pickup on June 28,
1976 and the State Accident Insurance Fund accepted his claim
for the resulting low back injury (Claim No, GD 166755).

On July 14, 1976 a right carpal tunnel syndrome was
diagnosed and surgically treated on July 22. Dr. Curtis Hill,
claimant's treating physician, indicated on September 15, 1976
that the right hand symptoms were basically the result of the
1967 industrial injury. Based upon this report, the Fund re
opened claimant's claim for the 1967 injury.

Claimant was examined by the Orthopaedic Consultants
on June 13, 1977 and April 6, 1978 and the Northwest Pain Center
on November 3, 1977. Their examinations were directed primarily
to a low back condition claimant had as a result of the indus
trial injury claimant suffered on June 28, 1976 but they also
indicated that claimant's right hand and wrist had not improved
since  arch 1967 and the findings were essentially the same as
those reported on December 14, 1967 with the addition of some
possible intermittent,weakness of right grip and stiffness of the
right wrist.

Claimant has recently been granted 5% of the right
forearm for the residuals of the June 28, 1976 aggravation of
a pre-existing condition (Claim No. GD 166755).

m
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May 5, 1978 the Fund requested a determination of 
claimant's disability. 'The Evaluation Division of the Workers' 
Cornpens'a t ion oe2artr::en t finds 'q1a t i; l~~mo.n t io being paid tim~ 
loss benefits for the carpal tunnel syndrome and its treatment 
under the claim for his 1lm·: back condition; his medical expenses 
have al~o been paid and compensation equal to 5% of the right 
forearm (for aggravation of a pre-existing condition) has been 
a1·1arded in the most recent claim (GD 166755). 

Therefore, they recomrnend that claimant be granted no 
additional temporary tot~l disability or permanent partial dis
ability for his Nay 10, 1967 injury in excess of that granted 
by the December 26, 1967, Determination Order. 

The Board concurs in this recommendation. 

ORDER 

The Determination Order, dated December 26, 1967, is 
reaffirmed. 

I 

WCB CASE NO. 77-6743 
I. 

DARWIN L. DA VI DS ON , CLi"\IMAN'l' 
Alan M. Scott, Claimant's Atty. 
Daniel L. Meyers, Defense Atty. 
Stipulation and Order of Dismissal 

JULY 31, 1978 

This matter cqming on before this Board upon Request 
for Review by the Claimant challenging the Opinion and Order of 
the Administrative Law Judge made and entered on April 7, 1978, 
said Order granting Claimant an additional 45% unscheduled dis
ability 'tor .total unscheduled disability to date in the sum of 
60%. 

The Claimant nrni appearing in person and through his 
attorneyi, Alan M. Scott of Gal ton, Popick & Scott and the 'Employer/ 
Carrier appearing through Daniel Meyers of Its attorneys and it 
appearing that the issues on appeal have been resolved, now, 
therefore 

IT IS HEREBY ORDERED that the Employer/Carrier shall 
pay to C~aimant an additional 10% (32°) unscheduled disanility 
being a total disability to Claimant to date of 70% unscheduled 
low back~ 

I 
I 

, IT IS FURTHER ORDERED that pursuant to Claimant's 
Retainer:Agreement with.his Counsel, Galton, Popick & Scott, and 
~n confo:rimance with OAR Chapter 436-82-060 (1), Claimant's Counsel 
is awarded attorneys' fees of $300.00 from this increased award 
and this 1lsum shall be paid out of the increase and not in addition 
thereto. , 
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On  ay 5, 1978 the Fund requested a determination of
claimant's disability. ’The Evaluation Division of the Workers'
Compensation Department finds 'that gisimant 15 being pdid time
loss benefits for the carpal tunnel syndrome and its treatment
under the claim for his low back condition; his medical expenses
have also been paid and compensation equal to 5% of -.the right
forearm (for aggravation of a pre-existing condition) has been
av/arded in the most recent claim (GD 166755) .

Therefore, they recommend that claimant be granted no
additional temporary total disability or permanent partial dis
ability' for his  ay 10, 1967 injury in excess of that granted
by the December 26, 1967' Determination Order.

The Board concurs in this recommendation.
ORDER

The Determination Order, dated December 26, 1967, is
reaffirmed.

WCB CASE NO. 77-6743 JULY 31, 1978
I ■

DARWIN L. DAVIDSON, CLAI ANT
Alan  . Scott, Claimant's Atty.
Daniel L.  eyers, Defense Atty.
Stipulation and Order of 'Dismissal

This matter coming on before this Board upon Request
for Review by the Claimant challenging the Opinion and Order of
the Administrative Law Judge made and entered on April 7, 1978,
said Order granting Claimant an additional 45% unscheduled dis
ability for .total unscheduled disability to date in the sum of
60%.

1 The Claimant now appearing in person and through his
attorney!, Alan  . Scott of Galton, Popick & Scott and the ' Employer/
Carrier appearing through Daniel  eyers of Its attorneys and it
appearing that the issues on appeal have been resolved, now,
therefore

IT IS HEREBY ORDERED that the Employer/Carrier shall
pay to Claimant an additional 10% (32°) unscheduled disability
being a total disability to Claimant to date of 70% unscheduled
low back;

I IT IS FURTHER ORDERED that pursuant to Claimant's
RetainerjAgreement with.his Counsel, Galton, Popick & Scott, and
in conformance with OAR Chapter 436-82-060 (1), Claimant's Counsel
is awarded attorneys' fees of $300.00 from this increased award
and this sum shall be paid out of the increase and not in additionthereto. I
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IS FURTHER ORDERED that the Carrier shall pay the a 
balance due on Claimant's total award, including the additional W 
sum made payable by this Order forthwith, in a lump sum, without 
any annuity diBGOUnt, ;i.n Q•~~b that Claimant ma;( li'luidate his 
outstanding debts and ·for other family uses. 

IT IS FINALLY ORDERED that claimant's Request for Review 
being fully settled, is dismissed. 

IT IS SO STIPULATED. 

WCB CASE NO. 77-5074 

EDITH DOUGLAS, CLAIMANT 
Edward L. Daniels, Claimant's Atty. 
G. Howard Cliff, Defense Atty. 
Request for Review by Employer 

JULY 31, 1978 

Reviewed by Board !-!embers Wilson and Phillips. 

The employer seeks review of the Administrative Law 
Judge's (ALJ) order which directed it to accept claimant's ag
gravation claim, pay claimant additional compensation equal to 
118° for 40% unscheduled low back disability and pay claimant's 
attorney $900 as a reasonable attorney's fee. 

Clalmartt, a ~~-year-old cand~~y work~r, nuffgr~d A 
compensable injury to her lower back on September 1, 1972. Dr. 
Kimberley, an orthopedic physician, found spondylolisthesis of 
L-5, degenerative atrophy of the intervertebral disc L-5 to S-1 
and obesity. ·He did a spinal fusionai.d laminectomy L5-Sl_on 
April 2, 1973. He found claimant was medically stationary on 
January 16, 1974 and that her disability was moderate. The 
claim was closed by a Determination Order of March 28, 1974 
which awarded claimant 112° for 35% unscheduled low back dis-· 
ability. 

Claimant returned in February 1974 to a job which in
volved reaching, lining and moving boxes. Later that season, 
she worked on "finals", a much easier job which involved removal 
of bad fruit from a belt. Claimant was able to either stand 
or sit on a stool while doing this work. 

On October 19, 1974 claimant was seen by Dr. Fitchett, 
an orthopedic physician, stating she had pains in her back and 
left thigh. Dr.· Fitchett felt claimant's condition was an aggra
vation paused by her return to work. Claimant worked several 
months in 1975 and in 1976; she missed some time from work be
cause of her back pain. 
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IT IS FURTHER ORDERED that the Carrier shall pay the
balance due on Claimant's total award, including the additional
sum made payable by this Order forthwith, in a lump sum, without
any annuity discount; in that claimant may lic^uidate hisoutstanding debts and for other family uses.

IT IS FINALLY ORDERED that claimant's Request for Review
being fully settled, is dismissed.

IT IS SO STIPULATED.

#

JULY 31, 1978WCB CASE NO. 77-5074
EDITH DOUGLAS, CLAI ANT
Edward L. Daniels, Claimant's Atty.
G. Howard Cliff, Defense Atty.
Request for Review by Employer

Reviewed by Board  embers Wilson and Phillips.
The employer seeks review of the Administrative Law

Judge's (ALJ) order which directe'd it to accept claimant's ag
gravation claim, pay claimant additional compensation equal to
128® for 40% unscheduled low back disability and pay claimant's
attorney $900 as a reasonable attorney's fee.

Claimant, a 55-y ar-old canhdi*y Suffered I
compensable injury to her lov/er back on September 1, 1972 . Dr.
Kimberley, an orthopedic physician, found spondylolisthesis of
L-5, degenerative atrophy of the intervertebral disc L-5 to S-1
and obesity. He did a spinal fusion aid laminectomy L5-S1,on
April 2, 1973. He found claimant was medically stationary on
January 16, 1974 and that her disability was moderate. The
claim was closed by a Determination Order of  arch 28, 1974
which awarded claimant 112° for 35% unscheduled low back dis
ability.

Claimant returned in February 1974 to a job which in
volved reaching, lining and moving boxes. Later that season,
she worked on "finals", a much easier job which involved removal
of bad fruit from a belt. Claimant was able to either stand
or sit on a stool while doing this work.

On October 19, 1974 claimant was seen by Dr. Fitchett,
an orthopedic physician, stating she had pains in her back and
left thigh. Dr.' Fitchett felt claimant's condition was an aggra
vation paused by her return to work. Claimant worked several
months in 1975 and in 1976; she missed some time from work be
cause of her back pain.
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On January 7;, 1976 claimant was· examined by Dr. Gripe
koven, another orthopedlc physician, who believed that claimant 
had a spinal deformity activated by the industrial ~njury and 
fur~~~t surgery; she co~ld do sede~tary work. Claimant was also 
seen bv Dr. Tsai, a neurological surgeon, who on January 6, 1977 
found left LS-Sl radicular irritation related to the injury. or. 
Gripek6ven, in a later t~port, indicated that when he had examined 
claimant·on February 24, 1977 he found little change in the condi
tion since his examination of claimant on June 22, 1976. He stated 
she was objectively worse and disabled for any type of physical 
labor. 

j 

'A notiCQ of rio~-referral for vocational assistance was 
issued •on Barch 31, 1977:_ because claimant was employable at that 
time. 

On September 26, 1977 claimant's claim for aggravation 
was denied by the emplorer. 

The i\LJ found claimant's complaints and limitations 
were corroborated by credible testimony of several other witnesses; 
that during her work in 1977 she was engaged in modified work 
situation, to-w~t; ~he was givsn favorQd, oa~i~~ ~obs because 
of her limitations and she was• not required to rotate duties with 
the other employees and ~as able to use a stool and pillow at 
times during her work hours. , 

' 
The ALJ found. that claimant's early employment back~ 

ground included picking turkeys and working in a sawmill (Dr. 
Kimberley in his 1974 report indicated claimant would not be 
able to return to work in a sawmill). Claimant also attended 
bar for approximately 11:years and has worked for the employer 
in the canning business for approximately 24 years. 

1 The ALJ found that claimant had established that her 
condition had.worsened since March 28, 1974 when her claim was 
closed ~ith an award of 112° for 35% unscheduled low back dis·· 
ability.: The medical and lay evidence indicat~d a deterioration. 
in her tondition and capacity to work and a substantial portion 
of the general industrial labor market is now precluded to claim
ant althpug·h she can work and did work through Novembe;r- 7, 1977 
for shoit hours and in the easiest job available. 

The ALJ concluded that claimant's condition· was medi
cally st:atipnary at the t'ime·of the hearing, therefore, he in
creased ~er award from 35% to 75% of the maximum allowable by 
statute for unscheduled d:i.sability to· adequately compensate her 
for her permanent loss of wage earning capacity and reversed the 
denial.of her claim for aggravation. 

I 
I 
I 

1 . The Board, after de novo review, finds that claimant 
has failed to prove that her condition has worsened since the 
last awa}d or arrangement of compensation on March 28, 1974. 

I 
I 
' 
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On January !■„ 1976 claimant was’examined by Dr. Gripe-
koven, another orthopedic physician, who believed that claimant
had a spinal deformity activated by the industrial injUJTy
further surgery; she could do sedentary work. Claimant was also
seen by Dr. Tsai, a neurological surgeon, who on January 6, 1977
found left L5-S1 radicular irritation related to the injury. Dr.
Gripekoven, in a later report, indicated that when he had examined
claimant-on February 24 , 1977 he found little change in the condi
tion since his examination of claimant on June 22, 1976. He stated
she was objectively worse and disabled for any type of physical
labor.

■ A no iGQ of erral for vocational assistance wasissued 'on 21arch 31, 1977 because claimant was employable at that
time.

On September 26, 1977 claimant's claim for aggravation
was denied by the emplo^^er.

The ALJ found claimant's complaints and limitati.ons
were corroborated by credible testimony of several other witnesses;
that during her work in 1977 she was engaged in modified work
situation^ to-wii;; glie glVOn fSVOIQd, jobs because
of her limitations and she was- not required to rotate duties with
the other employees and was able to use a stool and pillow at
times during her work hours.

The 7vLJ found, that claimant's early employment back
ground included picking turkeys and working in a sawmill (Dr.
Kimberley in his 1974 report indicated claimant would not be
able to return to work in a sa\-miill). Claimant also attended
bar for approximately 11'years and has worked for the employer
in the canning business for approximately 24 years.

I The ALJ found that claimant had established that her
condition had,worsened since Harch 2S, 1974 when her claim was
closed with an av;ard of 112® for 35% unscheduled low back dls--
ability.- The medical and lay evidence indicated a deterioration,
in her condition and capacity to work and a substantial portion
of the general industrial labor market is now precluded to claim
ant although she can work and did work through November 7, 1977
for short hours and in the easiest job available.

; The ALJ concluded that claimant's condition was medi
cally stationary at the t'ime’of the hearing, therefore, he in
creased her award from 35% to 75% of the maximum allowable by
statute for unscheduled disabili.ty to- adequately compensate her
for her permanent loss of wage earning capacity and reversed the
denial of her claim for aggravation,

I . The Board, after de novo review, finds that claimant
has failed to prove that her condition has worsened since the
last award or arrangement of compensation on  arch 28, 1974.
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Kimberley, on January 16, 1974, indicated claimant was 
moderately disabled and recommended that her claim be closed 
on that basis. At that time he advised claimant to lose weight 
and also advised her to return to her work in the cannery._ 

Dr. Gripekoven, on January 29, 1976, stated that be
cause of claimant's cur.rent problem, he felt she was disabled 
for heavy physical work but could be employed on a full time 
basis in a sedentary-type job. His examination of claimant on 
February 24, 1974 revealed little change in claimant's condition 
since his last examination in January 1976. He stated that al
though claimant was subjectively somewhat worse, her condition 
remained relatively the same and there had been no specific re
injury. A~ain, he said that although claimant could not do 
heavy physical work she could perform more protected sedent~ry 
work and, indeed, appeared to tolerate the seasonal work when 
available without any difficulty. He recommended specific treat-
ment at that time. · 

As indicated in the ALJ's order, when claimant first 
returned to work after her surgery she was assigned to a job 
which proved to be too difficult for her .to handle and she was 
later transferred. to a lighter-type job indicated as "finals" 
(the last inspectlon 306 of processing·v~g~tablQQ). A co•work@r, 

who had known claimant for 10 years and worked with her in the 
cannery, stated that claimant performed the same job she had and 
in the same way that she did; claimant performed 100% just like it 
everyone else. Claimant was told by the other- workers that she 
didn't have to rotate belts but could stay on what was considered 
an easier belt but even though the belt was easier claimant st.ill 
did the same amount of work as the others. Based on her co-worker's 
observations of claimant's work, it appears that claimant stayed 
on the job all day, but she did sit down once in a while while 
working. 

The personnel manager stated that claimant had senior
ity with the organization and could work year around· if she per
formed the functions of a "repack operator"; the company is 
unionized and seniority principles are followed. He testified
that claimant could work as little as one to two days a week 
but th~t in 1Q77 claimant had worked six days in some weeks and 
once in a while worked overtime. He further testified there 
had been no complaints about claimant's work, that she had a 
good record with the company and was well liked. 

The Board concludes that there has been no definitive 
evidence produced in behalf of claimant to incicate that her 
condition has materially changed since the Determination Order 
of March 28, 1974. ORS 656.273(1) provides that after the last 
award or arrangement of compensation an injured worker is entitled 
to additional compensation, including medical services for wor
sened conditions resulting from the original injury. X-rays 
taken by Dr. Kimberley in 1973 indicated a solid fusion L5-Sl. 

-112-

Dr. Kimberley, on January 16, 1974, indicated claimant was
moderately disabled and recommended that her claim be closed
on that basis. At that time he advised claimant to lose weight
and also advised her to return to her work in the cannery.

Dr. Gripekoven, on January 29, 1976, stated that be
cause of claimant's current problem, he felt she was disabled
for heavy physical work but could be employed on a full time
basis in a sedentary-type job. His examination of claimant on
February 24, 1974 revealed little change in claimant's condition
since his last examination in January 1976. He stated that al
though claimant was subjectively somewhat worse, her condition
remained relatively the same and there had been no specific re
injury, A<jain, he said that although claimant could not do
heavy physical work she could perform more protected sedehtSJfy
work and, indeed, appeared to tolerate the seasonal work when
available without any difficulty. He recommended specific treat
ment at that time.

As indicated in the ALJ's order, when claimant first
returned to work after her surgery she was assigned to a job
which proved to be too difficult for her to handle and she was
later transferred.to a lighter-type job indicated as "finals"
(the last inspection job o£ processin.?‘VsgstablQS). A co-worJc riwho had knovm claimant for 10 years and worked with her in the
cannery, stated that claimant performed the same job she had and
in the same way that she did; claimant performed 100% just like
everyone else. Claimant was told by the other workers that she
didn't have to rotate belts but could stay on what was considered
an easier belt but even though the belt was easier claimant still
did the same amount of work as the others. Based on her co-worker's
observations of claimant's work, it appears that claimant stayed
on the job all day, but she did sit down once in a while v;hile
woricing.

The personnel manager stated that claimant had senior
ity with the organization and could work year around if she per
formed the functions of a "repack operator"; the company is
unionized and seniority principles are follov/ed. He testified-
that claimant could work as little as one to two days a week
but that in 1977 claimant had worked six days in some weeks and
once in a while worked overtime. He further testified there
had been no complaints about claimant’s work, that she had a
good record with the company and was well liked.

The Board concludes that there has been no definitive -
evidence produced in behalf of claimant to indicate that her
condition has materially changed since the Determination Order
of  arch 28, 1974. ORS 656.273(1) provides that after the last
award or arrangement of compensation an injured worker is entitled
to additional compensation, including medical services for wor
sened conditions resulting from the original injury. X-rays
taken by Dr. Kimberley in 1973 indicated a solid fusion L5-S1.
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Fitchett, in 1974, found that the fusion was quite solid, how
ever, claimant was still complaining of low back and left thigh 
pa in. Dr. Fitchett did not indicate there was any need to re·· 
open claimant's claim although he placed certain limitations upon 
her work a9t~Yity, 

The Board relies heavily on the reports of Dr. Grj_pe
koven, especially his last report in which he indicated unequ:i.vo
cally that the claim ne~d not be reopened for treatment, that 
there '\v·as no basis for reopening and refrained from commenting 
upon the fact that c~ai~ant 1 s disability should have been greater 
than that for which she had received benefits. In fact, there 
is no medical evidence th~t indicates that claimant's disabiliiy 
is greater than that awarded her in 1974. 

Aside from D~. Gripekoven 1 s reports, the medical docu
mentation merely restates the fact that claimant continued to 
have recurrent low bac~ pain but does not suppo.ct. her claim for 
aggravation. 

Claimant has'worked from 1974 through the season in 
1977, limiting herself fo seasonal work involving the processing 
of fresh vegetables. It appears that many of the limitations 
relating to claimant's \~Ork activities have been placed upon 
claimant by herself and 'Of her own choice rather than pursuant 
to the directions or instructions of her doctors or employer. 

The Board concludes that claimant has not sustained 
the burden of proving ~er condition has worsened since the last 
arrangement or award of ~ompensation in 1974 and therefore the 
denial of her claim for aggravation was properly denied. 

I 

The Board further concludes that the medical evidence 
indicates that the award; of 112° for 35% of the maximum allowable 
by statute for an unscheduled disability adequately compensates 
claiman~ for any loss of wage earning capacity suffered as a re
sult of her industrial injury which occurred on September 1, 
19 72. ~-~· 

ORDER 

The order of the ALJ, dated December 16, 1977, is 
reversed. 

The denial of claimant's claim for aggravation made 
by the e'mployer on September 26, 1977 is approved and the De·· . 
t:erm.i.nat::ion Order of .March 2R, 197'/ which awarded claimant 112° 
for 3:·;~; Linscheduled low bae:k cj_s;,,bil.ity is reaffirmed. 
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Dr. Fitchett, in 1974, 'found that the fusion was quite solid, how
ever, claimant was still complaining of low back and left thigh
pain. Dr. Fitchett did not indicate there was any need to re
open claimant's claim although he placed certain limitations upon
her work activityi

The Board relies heavily on the reports of Dr. Gripe-
koven, especially his last report in which he indicated unequivo
cally that the claim need not be reopened for treatment, that
there 'was no basis for reopening and refrained from commenting
upon the fact that c-baimant's disability should have been greater
than that for v;hich she had received benefits. In fact, there
is no medical evidence that indicates that claimant's disability
is greater than that awarded her in 1974.

Aside from Dr. Gripekoven's reports, the medical docu
mentation merely restates the fact that claimant continued to
have recurrent low back pain but does not support her claim for
aggravation.

Claimant has worked from 1974 through the season in
1977, limiting herself to seasonal work involving the processing
of fresh vegetables. It appears that many of the limitations
relating to claimant's work activities have been placed upon
claimant by herself and ;of her own choice rather than pursuant
to the directions or instructions of her doctors or employer.

The Board concludes that claimant has not sustained
the burden of proving her condition has worsened since the last
arrangement or award of compensation in 1974 and therefore the
denial of her claim for aggravation was properly denied.

The Board further concludes that the medical evidence
indicates that the award! of 112° for 35% of the maximum allowable
by statute for an unscheduled disability adequately compensates
claimant for any loss of wage earning capacity suffered as a re
sult of,her industrial injury which occurred on September 1,
1972.

ORDER
The order of the ALJ, dated December 16, 1977, is

reversed
The denial of claimant's claim for aggravation made

by the employer on September 26, 1977 is approved and the De--
te.rminat:'ion Order of . arch 2R, 1977 which awarded claimant 112
for 35% unscheduled low bac^v. disability is reaffirmed.
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CLAIM NO. ZC 32 3179 

WILLIAM L. GATENS, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Own Motion Determination 

JULY 31; 1978 

Claimant sustained a compensable injury to his 
left foot on August 26, 1971 including laceration between 
the first and second toes, a transverse and vertical frac
ture of the distal phalanx of the great toe and a transverse 
fracture of the distal end of the first phalanx of ~he second 
toe. After hospitalization for this problem claimant was re
leased on September 2, 1971. He had to use crutches. Claim
ant returned to work 6n Nov~1M~r 1, 1971 Jnd th@ claim was 
closed on November 30 with compensation for time loss bene
fits only. 

Dr. Robert Fry requested.that claimant's claim be 
reopened on April ·4, 1972 for examination and treatment; 
there is no record of any time loss being paid. 

Dr. Fry again requested reopening of claimant's 
claim on March 20, 1975 which was done. On November 13,-1975 
a partial proximal phalangectomy of the left second toe was 
performed. The claim was again closed on April 16, 1976 
with time loss benefits paid from November 13, 1975 through 
January 14, 1976 and compensation equal _to 25% o.f the left 
second toe. 

Dr. Fry, on October 27, 1977, again requested ·re
opening of the claim. A total phalangectomy of proximal pha
lanx of the second left toe was done on December 18, 1977. 
The Fund voluntarily reopened claimant's claim on January 24, 
1978. 

Claimant was released for work by Dr. Fry on Jan
uary 9, 1978. 

The Evaluation Division of the Workers' Compensa
tio~ Departrn~nt was requested on June 19, 1978 to issue a 
determination of claimant's disability. It ¥~~0fflffl~~dgd thJt 
.claimant be granted time loss benefits from December 18, 
1977 through January 9, 1978 and additional compensation 
equal to 25% of the left second toe. 

The Board concurs with this 1:ecommendation. 
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• JULY 31, 1978SAIF CLAI NO. ZC 323179

WILLIA L. GATENS, CLAI ANT
SAIF, Legal Services, Defense Atty.
Own  otion Determination

Claimant sustained a compensable injury to his
left foot on August 26, 1971 including laceration between
the first and second toes, a transverse and vertical frac
ture of the distal phalanx of the great toe and a transverse
fracture of the distal end of the first phalanx of the second
toe. After hospitalization for this problem claimant was re
leased on September 2, 1971. He had to use crutches. Claim-
ant returned to work 4ft NaVSfflfeSr 1, 1971 and th@ Claim W35
closed on November 30 with compensation for time loss bene
fits only.

Dr. Robert Fry requested'that claimant's claim be
reopened on April 4, 1972 for examination and treatment;
there is no record of any time loss being paid.

Dr. Fry again requested reopening of claimant's
claim on  arch 20, 1975 which was done. On November 13,-1975
a partial proximal phalangectomy of the left second toe was
performed. The claim v;as again closed on April 16, 1976
with time loss benefits paid from November 13, 1975 through
January 14, 1976 and compensation equal to 25% of the left
second toe.

Dr. Fry, on October 27, 1977, again requested re
opening of the claim. A total phalangectomy of proximal pha
lanx of the second left toe was done on December 18, 1977.
The Fund voluntarily reopened claimant's claim on January 24,
1978 .

Claimant was released for work by Dr. Fry on Jan
uary 9, 1978.

The Evaluation Division of the Workers' Compensa
tion Department was requested on June 19, 1978 to issue a
determination of claimant’s disability. It tfl3t
.claimant be granted time loss benefits from December 18,
1977 through January 9, 1978 and additional compensation
equal to 25% of the left second toe.

The Board concurs with this recommendation.

m
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Claimant is hereby grantes1 temporary total dis
ability co~pensati6i-£rbm December 18, 1977 through January 
9, 1978, less time worked. 

I 

Claimant is also granted an additional award of 
compensation equal to 1° for 25% of the left second toe. 
These awards are additional to previous awards received by 
claimant for this injury. 

WCB CASE NO. 77-4090 

.MARK D. KITZ.MAN, CLAI.MANT 

James 01Mea1, cla1rnant's Atty. 
Keith D. Skelton, Defense Atty. 
Request for Review by Employer 

I 

JULY 31, 1978 

p_eviewed .by Board I1lernbers -Moore and Phillips. 

The employer 1requests review by the Board of the Admin
istrative Law Judge's (~LJ) order which remanded to it claimant's 
claim for a right knee ~ondition resulting from an industrial ac
cident on September 14, 11976. The carrier had denied the claim 
on Nay 20, 1977. 

On September 14, 1976 claimant suffered a compensable 
injury and insofar as it, related to his right ankle the claim had 
been irrunediately accepted and remains at the present time in an 
oren state. 

Claimant is 20 years old and ha~ been employed by the 
employer for approximately 2 2 months. On September 14, , 19 7 6 while 
descending a ladder he slipped and fell to the ground, landing on 
his right side. He immedL1tely filed a claim for a right ankle 
injury and was sent--to ~he Douglas Community Hospital. X-rays 
were taken of the right foot and a diagnbsis of right foot con
tusion was made by Dr. Alavezos. In all the early medical reports 
there was no mention made of a knee injury. 

. On April 5, 1977 claimant was admitted to the hospital 
for a right knee arthrogram and, allegedly, on that date, he gave 
a history to th~ anesthesiologist that he had been having occasion
al effu~ions of the right knee for some six months. The arthro
gram inqicated definite damage in the right knee and a medial 
meniscectorny was performed by Dr. •Streitz, an orthopedic surgeon, 
who sta\ed he was not aware of a possible industrial injury to the 
right kriee when the surgical repair was undertaken. Dr. t1ichalek, 
a genertil prQctitioner, denies any knowledge of a knee injury dur
ing the ltime of his treatment of claimant through March 16, 1977. 
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ORDER
Claimant is hereby granted temporary total dis

ability compensation~frbm December 18, 1977 through January
9, 1978 , less time v/orked.

Claimant is also granted an additional award of
compensation equal to 1® for 25% of the left second toe.
These awards are additional to previous av/ards received by
claimant for this injury.

JULY 31, 1978WCB CASE NO, ^ 77-4090
 ARK D. KITZ T^, CLAI ANT
James O'Neal, claimant's Atty.
Keith D, Skelton, Defense Atty.
Request for Review by Employer

Reviewed ..by Board  embers- oore and Phillips.

The employer jrequests review by the Board of the Admin
istrative Law Judge's (ALJ) order which remanded to it claimant's
claim for a right knee condition resulting from an industrial ac
cident on September 14, '1976 . The- carrier had denied the claim
on  ay 20, 1977.

On September ‘14, 1976 claimant suffered a compensable
injury and insofar as it related to his right ankle the claim had
been immediately accepted and remains at the present time in an
open state.

Claimant is 20 years old and has been employed by the
employer for approximately 22 months. On September 14, 1976 while
descending.a ladder he slipped and fell to the ground, landing on
his right side. He immediately filed a claim for a right ankle
injury and was sent—to the Douglas Community Hospital. X-rays
were taken of the right foot and a diagnosis of right foot con
tusion was made by Dr. Alavezos. In all the early medical reports
there was no mention made of a knee injury.

On April 5, 1977 claimant was admitted to the hospital
for a right knee arthrogram and, allegedly, on that date, he gave
a history to the anesthesiologist that he had been having occasion
al effusions of the right knee for some six months. The arthro
gram indicated definite damage in the right knee and a medial
meniscectomy was performed by Dr. Streitz, an orthopedic surgeon,
who stated he was not aware of a possible industrial injury to the
right kriee when the surgical repair v;as undertaken. Dr.  ichalek,
a general practitioner, denies any knowledge of a knee injury dur
ing the time of his treatment of claimant through  arch 16, 1977.
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claimant contends that he discussed the knee in
jury with his co-workers, with his supervisory personnel at the 
plant and also with his parents and employees of a local health Q_ 
spa where he took whirlpool treatments. A co-worker testified on • 
behalf of the defense and stated that as far as he could recall no 
mention of a knee problem had ever been made by claimant although 
he had heard claimant complain about his right ankle. 

The FtLJ found Gla.tmant W'?:~ ~n avid skier, althou9h 
he testified that in the winter of 1976-1977 he did not ski at 
all because of his right knee condition. It was also well known 
that during the 1976-1977 season there was very little snow in the 
skiing areas. Claimant contends that the right knee condition 
persisted throughout the winter months and, in fact, since the 
industrial injury of September 14, 1976. He denied any interven
ing traumatic event and any precipitating event involving the 
right leg and knee. 

The ALJ found no dispute of the fact that on April 5, 
1977 claimant suffered a longitudinai tear of the right medial 
meniscus which required surgery. This was 6-1/2 months after 
his industrial injury. Immediately following his injury in Sep
tember 1976 claimant returned to work for about a week utilizing 

·crutches. In February 1977 he suffered bronchial problems which 
were unrelated to his work but serious enough to require hospital
ization which kect him from work. Claimant had not returned to 
work when the right knee condition was diagnosed on April 5, 1977, 
therefore, claimant had not been working from the middle of Sep-
tember 1976 to April 1~,,. 

The ALJ found that claimant admitted that the right 
ankle gave him the most problem with respect to pain and weakness 
and he concluded that this condition could easily mask the condi
tion of the right knee particularly to a lay person. Claimant 
testified that his "leg" hurt, including the knee area, but he 
assumed this was from the ankle injury and lt was th.:l..s inJury 
that he reported and spoke about to his co-worker. As the ankle 
injury subsided claimant became more aware .of his right knee 
condition and when he was taken off work in February for the 
bronchial problem, this stayed the necessity for making a deci
sion on what to do about his right leg ·problems. 

The ALJ found that when claimant knew that he soon 
would be released to return to work following his lung problems 
he felt he must determine what was causing his right knee pain 
and for that reason he made an appointment to see ~r. gtreit~. 

The ALJ concluded that the time span between Septem
ber 14, 1976 and February 1977 did not prove that claimant had 
not sustained a knee injury in September 1976, absent~ showing 
.of any intervening traumatic event. Claimant had been able to 
perform his day to day duties for 22 months prior to the injury 
on September 14, 1976, indicating that he had no knee condition 

I 
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The claimant contends that he discussed the knee in
jury with his co-workers, with his supervisory personnel at the
plant and also with his parents and employees of a local health
spa where he took whirlpool treatments. A co-worker testified on
behalf of the defense and stated that as far as he could recall no
mention of a knee problem had ever been made by claimant although
he had heard claimant complain about his right ankle.

Th ALJ found Glaiman. wa? an ^vid ski r, althoughhe testified that in the winter of 1976-1977 he did not ski at
all because of his right knee condition. It was also well known
that during the 1976-1977 season there was very little snow in the
skiing areas. Claimant contends that the right knee condition
persisted throughout the winter months and, in fact, since the
industrial injury of September 14, 1976. He denied any interven
ing traumatic event and any precipitating event involving the
right leg and knee.

The ALJ found no dispute of the fact that on April 5,
1977 claimant suffered a longitudinal tear of the right medial
meniscus which required surgery. This was 6-1/2 months after
his industrial injury. Immediately following his injury in Sep
tember 1976 claimant returned to work for about a week utilizing
crutches. In February 1977 he suffered bronchial problems which
were unrelated to his work but serious enough to require hospital
ization which kept him from work. Claimant had not returned to
v?ork when the right knee condition was diagnosed on April 5, 1977,
therefore, claimant had not been working from the middle of Sep
tember 1976 to Aprii 1$77.

The ALJ found that claimant admitted that the right
ankle gave him the most problem with respect to pain and weakness
and he concluded that this condition could easily mask the condi
tion of the right knee particularly to a lay person. Claimant
testified that his "leg" hurt, including the knee area, but he
assumed this was from the ankle injury and it was this injury
that he reported and spoke about to his co-worker. As the ankle
injury subsided claimant became more aware of his right knee
condition and when he was taken off work in February for the
bronchial problem, this stayed the necessity for making a deci
sion on what to do about his right leg -problems.

The ALJ found that when claimant knew that he soon
would be released to return to work following his lung problems
he felt he must determine what was causing his right knee pain
and for that reason he made an appointment to see Dr. StreitS.

The ALJ concluded that the time span between Septem
ber 14, 1976 and February 1977 did not prove that claimant had
not sustained a knee injury in September 1976, absent a showing
.of any intervening traumatic event. Claimant had been able to
perform his day to day duties for 22 months prior to the injury
on September 14, 1976, indicating that he had no knee condition
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I 
at that!time. When claimant fell from the ladder on his right 
side, he apparently injured both his right foot and riaht ankle 
and it is reasonable to accept the fact that he also injured his 
right khee at the same time. 

I · The Board, on de nova review, finds that after the 
injury of September 14, 1976 claimant immediately filed a claim 

· statingi he had injured his right ankle and he was treated for 
this inbury at the Douglas Community ~losp~tal. J.£-t-ayg l.JQIQ UllcQn 
of his iiaht foot but there is no hospital nor medical record 
which i~dicates any injury to the right knee. The lay evidence 
indicat~s that cl~imant made no complaint about his right knee 
for several months, in fact·, it was not until February 16, 1977 
when cllaimal}t was actr:11 tted to the hospital for a tonsillectomy 
that hej began to make complaints about his knee. He then saw 
Dr. Str~itz who performed an arthrogram. The Mercy Medical Center 
r~cord51 of April l B' 19 7 7 ~nQ~i;~ tY / "This 2 0 year old ?en tleman 
was. see~n with a history of recurrent popping of his right knee 
withou~ i~cident of injury." 

I 

i The Board finds that although claimant testified that 
he dis9ussed his knee injury with his co-workers and his parents 
and fr~ends at a local health spa, none of these people appeared 
at the !hearing to corroborate his testimony. ·claimant had the 
opportunity to produce this corroborative testimony and, knowing 
that i~ was necessari to support his case, his failure to produce 
it rai~es a presumption that such testimony wouid have been ad
verse io his contention. In fact, a co-~orker testified on be
half of the defense, stating claimant had made no comolaints 
about d knee problem. Dr. Streitz said that no one h;d ever re
ported Ian industrial injury to him and Dr. Ilichalek had.no re
port of an~ injury. 

I · The Board finds there is an absolute lack of any evi-
dence ~hatsoever connecting the knee condition to the injury. 
Claimaht never complained to his doctors that he hurt his knee 
at thejsame time that he hurt his ankle and if he spoke about it 
to any0ne else he did not produce these people to testify in his 
behalf~ 

I 
I 
I 

I The Board concludes that the medical evidence sup-
ports 4 finding that claimant injured his ankle on September 
14, 1916, ·the claim for which has been accepted and is now in 
open status, but he did not, at the same time, suffer any in
jury to his right knee. Therefore, the denial of claimant's 
knee pfoblem made by the carrier on May 20, 1977 should be ap
provedJ 

I 
I 

I 
reversed. 

ORDER 

The order of the ALJ, dated January 25, 1978, is 
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at that time. Vlhen claimant fell from the ladder on his right
side, he apparently injured both his right foot and riaht ankle
and it is reasonable to accept the fact that he also injured his
right knee at the same time.

'The Board, on de novo review, finds that after the
injury of September 14, 1976 claimant immediately filed a claim
stating he had injured his right ankle and he was treated for
this injury at the Douglas Community Plospital. X-l?Sy2 WQfQ tdJCQn
of his right foot but there is no hospital nor medical record
which indicates any injury to the right knee. The lay evidence
indicates that claimant made no complaint about his right knee
for several months, in fact', it v/as not until February 16, 1977when cl*aimant was admitted to the hospital for a tonsillectomy
that hej began to make complaints about his knee. He then saw
Dr. Str'eitz who performed an arthrogram. The  ercy  edical Centerrecords], of ftpril 18 ) 1377 "This 20 y ar old g ntl man
was.seen with a history of recurrent popping of his right knee
without' incident of injury."

■ The Board finds that although claimant testified that
he discussed his knee injury with his co-workers and his parents
and friends at a local health 'spa, none of these people appearedat the jhearing to corroborate his testimony. ’Claimant had the
opportunity to produce this corroborative testimony and, knowing
that it was necessar^j^ to support his case, his failure to produce
it raises a presumption that such testimony would have been ad
verse to his contention. In fact, a co-v.orker testified on be
half of the defense, stating claimant had made no complaints
about a knee problem. Dr. Streitz said that no one had ever reported jan industrial injury to him and Dr.  ichalek had-no re
port of any. injury.

The Board finds there is an absolute lack of any evi
dence whatsoever connecting the knee condition to the injury.
Claimant never complained to his doctors that he hurt his kneeat the I same time that he hurt his ankle and if he spoke about it
to anyone else he did not produce these people to testify in hisbehalfl

I The Board concludes that the medical evidence sup
ports a finding that claimant injured his ankle on September
14, 1976, the claim for which has been accepted and is now in
open status, but he did not, at the same time, suffer any in
jury to his right knee. Therefore, the denial of claimant's
knee problem made by the carrier on  ay 20, 1977 should be approved J

reversed.

ORDER
The order of the ALJ, dated January 25, 1978, is
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~he denial by Liberty Hutual Insurance Company of any 
res?onsibi~ity_f~r claimant's right knee problem resulting from Q 
an industrial inJury on September 14, 1976 is approved. W 

WCB CASE NO. 77-4991 

DOROTHY McIVER, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant 

JULY 31, 19 78 

Reviewed by Board Members !loore and Phillips. 

Claimant seeks Board review of the Administrative Law 
Judge's (ALJ) order affirming the Determination Order, dated 
June 27, 1977, which awarded claimant additional compensation 
for temporary total disa~i~~ty but no additionJl ~Bffi~~nsation 
tor permanent partial disability. Claimant's claim had been 
first closed by a Determination Order dated January 23, ·1974 

.which awarded her compensation for temporary total disability 
and 32° for 10% unscheduled disability for her back injury. 
Claimant contends she did not refuse offered medical treatment 
and is entitled to an award of additional permanent partial dis
ability. 

Clftim~nt, J~ ·~~~ ~ge of 41, while employed as a wait
ress, sustained a compensable injury to her back on June 17, 
1972 while lifting a bus tray. This injury was diagnosed by 
Dr. Eckhardt as an acute low back strain. Claimant received 
conservative treatment and was released for light work on Aug
ust 11, 1972. Dr. Eckhardt noted any bending or lifting ·aggra
vated her back discomfort and referred claimant to vocational 
rehabilitation in April 1973. 

Dr. G~nt~nbein, uft@r QXJmining ~laimant, reported 
that she had intermittent aching in her low back, right hip and 
leg with no regular pattern and was aggravated by bending, vacuum
ing, or sitting. He felt claimant had a recurrent low back ·strain 
and advised a change of occupation. Too much lifting and twisting 
was required working as a waitress. 

Claimant was found to be medically stationary on Nov
ember 26, 1973 and the first Determination Order was entered on 
January 23, 1974 granting claimant 32° unscheduled disability. 

In February 1975 claimant was hospitalized for back 
pain which radiated into her thoracic spine and into her neck. 
She also complained of pain in her legs and reported she would 
stumble and fall while walking. Her left leg would become cold 
and numb. Dr. Ragsdale diagnosed chronic lumbar strain possibly 
secondary to arthritis and suggested conservative treatment. 
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_ _ The denial by Liberty Llutual Insurance Company of any
responsibility for claimant's right knee problem resulting from
an industrial injury on September 14, 1976 is approved.

WCB CASE NO. 77-4991 JULY 31, 1978

DOROTHY  cIVER, CLAI ANT
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

Reviewed by Board  embers  oore and Phillips,
Claimant seeks Board review of the Administrative Law

Judge's (ALJ) order affirming the Determination Order, 'dated
June 27, 1977, which awarded claimant additional compensation
for temporary total disabiiity faut HO additional OOWgi^nsation
for permanent partial disability. Claimant's claim had been
first closed by a Determination Order dated January 23, 1974
which awarded her compensation for temporary total disability
and 32° for 10% unscheduled disability for her back injury.
Claimant contends she did not refuse offered medical treatment
and is entitled to an award of additional permanent partial dis
ability.

Claimant, at age of 41, while employed as a wait
ress, sustained a compensable injury to her back on June 17,
1972 while lifting a bus tray. This injury was diagnosed.by
Dr. Eckhardt as an acute low back strain. Claimant received
conservative treatment and was released for light work on Aug
ust 11, 1972. Dr. Eckhardt■noted any bending or lifting aggra
vated her back discomfort and referred claimant to vocational
rehabilitation in April 1973.

Dr. Qsntsnbein) after Qxamining alaimant, reported
that she had intermittent aching in her low back, right hip and
leg with no regular pattern and was aggravated by bending, vacuum
ing, or sitting. He felt claimant had a recurrent low back strain
and advised a change of occupation. Too much lifting and twisting
was required working as a v/aitress.

Claimant was found to be medically stationary on Nov
ember 26, 1973 and the first Determination Order was entered on
January 23, 1974 granting claimant 32° unscheduled disability.

In February 1975 claimant was hospitalized for back
pain which radiated into her thoracic spine and into her neck.
She also complained of pain in her legs and reported she would
stumble and fall while walking. Her left leg would become cold
and numb. Dr. Ragsdale diagnosed chronic lumbar strain possibly
secondary to arthritis and suggested conservative treatment.
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I Dr. Eckhardt in August 1975 was unable to ex9lain 
claimant's worsening condition;: He felt claimant had been un
able tofwork since November 1974 because of her back problem. 

I 

j A stipu~ation approved on October 20, 1975 reopened 
claimant's claim for medical treatment with payment of time loss 
~~~~fit~ to bggin on DQCQffibQr 9, 1374. 

I Claimant was again hospitalized on December 3, 1975 
for back pain. Dr. Vigeland diagnosed chronic cervical, thor-
acic lufnbosacral pain with no demonstrable neurologic deficit. 

I -
After being released, claimant was examined by the Or

thopaed~c Consultants in January 1976. They reported claimant 
had ref~sed treatment at the Pain Clinic. Their diaanosis was 
lumbosabral sprain, probable narcotic addiction, and i hysterical 
n@uroti~ pers�nGlity, They thought ~l~imant was medically station
ary andl needed psychiatric treatment. Dr. Eckhardt disagreed;, he 
felt claimant needed further medical treatment and believed it was 
possibl~ claimant was addicted to codeine, but claimant was not 
currenbly 1 using any_medication .with codeine. 

I Dr. Parvaresh, in April 1976, opined claimant needed 
psychiatric treatment because of a neurotic disorder associated 
with psychophysiological musculoskeletal disorder. Her main 
problecis were tension, feeling of depression and inability to 
ventil~te her feelings. Claimant was hesistant to begin psychia
tric cdre. Dr. Farvaresh felt claimant's industrial injury ag
~ravat~d her pre-existing disorder and that if claimant refused 
psychidtric treatment, there was little anyone could do and she 
would ~e stationary with a disability of 20%. Dr. Eckhardt con
curred that claimant would benefit from psychiatric treatment. 

Claimant was hospitalized in September 1976 and Dr. 
Parvaresh suggested electro therapy ·for her depiession which 
clairnadt refused. She was discharged after two weeks; her con
dition was improved but she needed continuing treatment. 

Dr. Anderson reported in January 1977 claimant did not 
sustain a neurologic inju~y or a bony injury and all examinations 
failed Ito reveal neurologic abnormalities. He opined cla~mant 
had chronic post-traumatic anxiety depression with multiple so
matic complaints centered upon her musculoskeletal system. 

I The Orthopaedic Consultants reported in Aµril 1977 
1 , I • , 

c a1mant continued to complain of constant low back pain radiat-
ing in~o her lower extremities, but more severe now ~han at the 
time o~ their last. examination. Claimant also reported head
aches; I The doctors' diagnosis remained the same and they felt 
_that the cervical pain related by claimant was not related to her 

• ' I h inJury: T. ey were unable to determine if claimant was psychia-
tricaliy stationary and suggested psychiatric treatment and wean
ing from medication; she was found stationary neurologically and 
orthopedically [with a mild loss of function of her back. 
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I Dr. Eckhardt in August 1975 was unable to explain
claimant's worsening conditionHe felt claimant had been unable tojwork since November 1974 because of her back problem.

A stipul-ation approved on October 20 , 1975 reopened
claimant's claim for medical treatment with payment of time loss
b n fits to b gin on DQCQinbQr 3, 1974.

Claimant v/as again hospitalized on December 3, 1975
for back pain. Dr. Vigeland diagnosed chronic cervical, thor
acic lumbosacral pain with no demonstrable neurologic deficit.

After being released, claimant v/as examined by the Or
thopaedic Consultants in January 1976. They reported claimant
had refused treatment at the Pain Clinic. Their diagnosis was
lumbosacral sprain, probable narcotic addiction, and a hysterical
n urotic p rsonality | Th y thought ?i^imant v/as medically stationary andj needed psychiatric treatment. Dr. Eckhardt disagreed;, he
felt claimant needed further medical treatment and believed it v/as
possible claimant was addicted to codeine, but claimant was not
currently using any medication .with codeine.

j Dr. Parvaresh, in April 1976, opined claimant needed
psychiatric treatment because of a neurotic disorder associated
with psychophysiological musculoskeletal disorder. Her main
problem's were tension, feeling of depression and inability to
ventilate her feelings. Claimant was hesistant to begin psychia
tric care. Dr. Parvaresh felt claimant's industrial injury ag
gravated her pre-existing disorder and that if claimant refused
psychiatric treatment, there was little anyone could do and she
would be stationary with a disability of 20%. Dr. Eckhardt con
curred that claimant would benefit from psychiatric treatment.

Claimant was hospitalized in September 1976 and Dr.
Parvaresh suggested electro therapy -for her depression which
claimant refused. She was discharged after two weeks; her con
dition was improved but she needed continuing treatment.

Dr. Anderson reported in January 1977 claimant did not
sustain a neurologic injury or a bony injury and all examinationsfailedjto reveal neurologic abnormalities. He opined claimant
had chronic post-traumatic anxiety depression with multiple so
matic complaints centered upon her musculoskeletal system.

The Orthopaedic Consultants reported in April 1977
claimant continued to complain of constant low back pain radiat
ing into her lower extremities, but more severe now than at the
time of their last, examination. Claimant also reported head
aches. I The doctors' diagnosis remained the same and they felt
.that the cervical pain related by claimant was not related to her
injury: They were unable to determine if claimant was psychia-
trically stationary and suggested psychiatric treatment and wean
ing from medication; she was found stationary neurologically and
orthopedically with a mild loss of function of her back.

119- -

I 

I 

' 



        
       

         
         

        

           
           

        
           
          
           

     
        

           
              

        
         

         
          
            
   

         
          
          
        
        

          
        

         
             
             

         
         
          

         

        
  

        
           
            

Second Determinat1Qn Order dnt@d JUflQ 27, 19?7 was 
Q~t~Yed granting no additional award for permanent partial disabil- -
ity. 

Claimant again was hospitalized for 10 days in August 
1977 for conservative treatment by Dr. Eckhardt, who suggested 
claimant might benefit from treatment at a pain clinic. 

Claimant had worked almost all of her adult life as a 
waitress. She CQffiFl~ted the ninth grJdg ~~cl did obtaln a GED 
through vocational rehabilitation in November 1973 and returned 
to her employer and worked as a manager. Claimant has an appar
ent talent for writing children's stories and has co~pleted on 
her own a writing course and desires. to take a correspondence 
course specializing in writing children stories. 

Claimant testified that because of her back problem ~be 
no longer driv@g and !ha~ walking, llltlng, sitting in one posi
tion for a long period of time increase her pain and that she has 
trouble bending, or stooping and occaiionally uses a cane. 

The ALJ concluded, based on all.the evidence, that 
claimant was not permanently and totally disabled and because 
she has refused treatment from a psychiatrist and shock therapy 
at the pain clinic, she was not entitled to any increased award 
for permanent partial disability. 

The B9~.Q, after d~ nova tgvi~~, Boes not t1nJ that the 
claimant ever rejected treatment at the Pain Clinic. She did ap
parently have trouble with Dr. Parvaresh and the treatments he 
suggested, such as electrotherapy. Dr. Parvaresh found that 
claimant!s pre-existing condition was aggravated and opined that 
claimant had a 20% disability. Dr. Eckhardt found claimant was 
unable to return to any waitress type of work. 

The Board concludes, based on all the evidence, claimant 
is entitled to an increased award to compensate her for her loss of 
wage earning capacity and increases her award of 10% to 40% of the 
maximum. 

The Board recommends that claimant be referred ·to the 
Pain Clinic for treatment and that the Disability Prevention Divi
sion provide sufficient funds to pay for the correspondence course 
in writing children's stories which claimant desires to enroll in. 

ORDER 

The Administr~tive Law Judge's order, dated December 23, 
1977, is reversed. 

Claimant is hereby awarded compensation equal to 128Q ft 
for 40% unscheduled disability for her back injury. This award is 
in lieu of and not in addition to any prior awards of compensation. 

-1~0-

The Second D t rmina^isn Orflcr dat d JunS 27, 1977' was
granting no additional award for permanent partial disabil

ity.
Claimant again was hospitalized for 10 days in August

1977 for conservative treatment by Dr. Eckhardt, who suggested
claimant might benefit from treatment at a pain clinic.

Claimant had worked almost all of her adult life as a
waitress. She C9iiipist.ed the ninth grade and did obtain a ged
through vocational rehabilitation in November 1973 and returned
to her employer and worked as a manager. Claimant has an appar
ent talent for writing children’s stories and has completed on
her own a v/riting course and desires to take a correspondence
course specializing in writing children stories.

Claimant testified that because of her back oroblem
I nV longer drives dnd thst Wdlkmg, lifting, sitting in one posi

tion for a long period of time increase her pain and that she has
trouble bending, or stooping and occasionally uses a cane.

The ALJ concluded, based on all the evidence, that
claimant was not permanently and totally disabled and because
she has refused treatment from a psychiatrist and shock therapy
at the pain clinic, she was not entitled to any increased award
for permanent partial disability.

The after de novo rnuiew, does not find that the
claimant ever rejected treatment at the Pain Clinic. She did ap
parently have trouble with Dr. Parvaresh and the treatments he
suggested, such as electrotherapy. Dr. Parvaresh found that
claimant.'s pre-existing condition was aggravated and opined that
claimant had a 20% disability. Dr. Eckhardt found claimant was
unable to return to any waitress type of work.

The Board concludes, based on all the evidence, claimant
is entitled to an increased award to compensate her for her loss of
wage earning capacity and increases her award of 10% to 40% of the
maximum.

The Board recommends that claimant be referred to the
Pain Clinic for treatment and that the Disability Prevention Divi
sion provide sufficient funds to pay for the correspondence course
in writing children's stories which claimant desires to enroll in.

ORDER
The Administrative Law Judge's order, dated December 23,

1977, is reversed.
Claimant is hereby awarded compensation equal to 128®

for 40% unscheduled disability for her back injury. This award is
in lieu of and not in addition to any prior awards of compensation.
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CASE NO. 76-7189 
' 

RONALD DI. ~lcNUT'r, CLAIMANT 
Pozzi I 1'1'.i lsor~, At:.chiso11' Kahn & 

O'Leary, ClaimAnt's Attys. 
Davies, Biogs, slrayer, Stoel 

I ~ ! 
& Boley, Defense Attys. 

Souther, j Spaulding, Kinsey, Willi ams on & 

Q ~hw~J~~, D~ f~l\fJ~ At. tyg. , 
SAIF, Le~al Ser~ices, Defense Attys. 
Request !for Review by Claimant 

I 
I 

JULY. 31, 19 7.8 

! Reviewed by Board J'Iembers 1-!oore and Phillips. 

1 Claim;ant appeals the Administrative Law Judge's (ALJ) 
order w~ich awarded him temporary total disability benefits 
for November 2-10, 1975, November 17-29, 1975, January 5-16, 
1976 and rlarch 18 through April 2, 1976; ordered the Fund's de-'--
nial sei aside; granted claimant 32° for 10% unscheduled dis
ability~ ordered the University of Oregon Nedical School bill 
be·paidjby the Fund; and granted an attorney's fee to his attor
ney of $800. The ALJ denied claimant 1 s request for any penalties. 

I I Claimant contends he is entitled to: (1) an additional 
period of temporary total disability, ( 2) penal ties for the Fund' 5 

unilate1al termination of his benefits, (3) penalties for the Fund's 
failure Ito pay dnlverslty ol Oregon Heallh ~ciences Cenlei 1~ bill, 
and (4) an incr~ased award of permanent partial disability. 

Claimant, 30 years old at the time of his injury, was 
employed on a full-time basis as an apartment manager for Beauti
home Pr~perties .and on a part-time basis for Beautihome Services 
repairii;ig an~d cleaning up buildings. • He sustained an injury to 
the middle toe of his right foot on October 4, 1975 while clean
ing up !n apartment while in the employment of Beautihome Proper
ties, which was a non-complying employer. Claimant filed claims 
with bo~h employers. The Fund accepted the ·claim on July 12, _ 
1976 and Fireman's Fund, the compensation carrier for Beautihome 
Service~, accepted the claim on November 22, 1975. 

I 

j Claimant cleaned and bandaged. his toe after his injury, 
but later required medical treatment. Dr. Anderson found an in
fectionion t~es 2-5 of claimant 1 s right foot diagnosed as severe 
pyoderma. He prescribed medication and soaking of the feet. 

Claimant, after being treated for two weeks, did not 
respondl and was transferred to the University of Oregon Medical 
School .j Cl~imant' s r:iistory ~evealed he had a previous 9roblem of 
an eczema-like reaction on his hands and feet. Dr.· Hanifin diag
~osed ~~neraliz~d eczematous_d~rmatitis; mixed bac~erial toe web 
infection; also~ external otit1s; beta strep; Group A olecranon 

bursitis; impetrgo of the left k:::
1
:nd alchoholism. 

WCB CASE NO. 76-7189 JULY 31, 19 7.8

#

H

m

RONALD dI McN/JTT, CLAIJ^T
Pozzi, Wilson, Atchison, Kahn &

O'Leary, Claimant's Attys.
Davies, Biggs, Strayer, Stoel

& Boley, Defense Attys.
Souther,! Spaulding, Kinsey,' Williamson &

Attys.
SAIF, Lepal Services, Defense Attys.
Request for Review by Claimant

Reviewed by Board  embers  oore and Phillips.
Claimant appeals the Administrative Law Judge's (ALJ)

order v/Hich awarded him temporary total disability benefits
for November 2-10, 1975, November 17-29, 1975, January 5-16,
1976 and  arch 18 through April 2, 1976; ordered the Fund's de
nial set aside; granted claimant 32® for 10% unscheduled dis
ability;
be' paid

ord r d th Univ rsity of Or gon M dical School bill
by th Fund; and grant d an attorn y's f  to his attor

ney of ^800. The ALJ denied claimant's request for any penalties.
j Claimiant contends he is entitled to: (1) an additional

period of temporary total disability, (2) penalties for the Fund's
unilateral termination of his benefits, (3) penalties for the Fund's
failure
and (4)

to pay Univ rsity of Or gon H alth Sci nc s G nt f 's bill,
an incr as d award of p rman nt partial disability.

Claimant, 30 years old at the time of his injury, was
employed on a full-time basis as an apartment manager for Beauti-
home Properties .and on a part-time basis for Beautihome Services
repairing and cleaning up buildings. He sustained an injury to
the middle toe of his right foot on October 4, 1975 while clean
ing up an apartment v/hile in the employment of Beautihome Proper
ties, which was a non-complying employer. Claimant filed claims
with both employers. The Fund accepted the claim on July 12,
1976 and Fireman's Fund, the compensation carrier for Beautihome
Services, accepted the claim on November 22, 1975.

Claimant cleaned and bandaged, his toe after his injury,
but later requiired medical treatment. Dr. Anderson found an in-
fection|on toes 2-5 of claimant's right foot diagnosed as severe
pyoderma. He prescribed medication and soaking of the feet.

Claimant, after being treated for two weeks, did not
respond and was transferred to the University of Oregon  edical
School. Claimant's history revealed he had a previous oroblem of
an eczema-like reaction on his hands and feet. Dr.' Hanifin diag
nosed generalized eczematous dermatitis; mixed bacterial toe web
infection; also', external otitis; beta strep; Group A olecranon
bursitis; impetigo of the left knee and alchoholisra.
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Chamales reported in February ·19 76 fhat claimant 
was ho~pitalized at ·the University of Ore~on H!??J.lth Bcienc@s CQn:: 
t~• tWlCB for QQV~~~ eczema, gram negative toe web infection and .Q_ 

an infection of his elbow which required surgery. He noted that W 
claimant's skin was sensitive because of his eczema and especially 
sensitive and susceptible to skin infections. He opined' claimant 
would be unable to do many jobs because handling of materials such 
as paint or chemicals might irritate his eczema. 

On July 16, 1976 Beautihome Properties was declared to 
be a non-complying employer and the claim was referred· to the Fund 
for processing and payment of benefits. 

A report from the University of Oregon Health Sciences 
Center on September 20, 1976 related that claimant's injury of Oct
ober 1975 led to his need for hospitalization. It also indicated 
the claimant's allergy condition was unrelated to his toe injury, 
but that the latter prolonged claimant 1 s condition. The physician 
reported that claimant's work would have sensitized him and that 
his injury was resolved. 

A Determination Order, dated November 12, 1976, awarded 
claimant compensation for temporary total disability from June 3, 
1976 through August 11, 1976 only. 

Drs. Taylor and Storrs both felt in March 1977 that it 
was reasonable to assume that the hospitalizations, and possibly 
the allergic contact dermatitis, were either caused or exacerbated 4j 
by the type of work claimant was doing in October 1975. They 
noted claimant was extremely allergic to chemicals found in rubbers· 
or paints. 

On June 29, 1977 Drs. Chamales and Storrs reported claim
ant had been hospitalized on November 2-10, 1975 for infectious 
eczematous dermatitis; November 17-29, 1975 with an olecranon bur
sitis of the left elbow; January 5-16, 1976 for infectious derma
titis and gram negative toe web infection, and from March 18, 1976 
to April 2, 1976 at which time claimant was found to have contact 
eczematous dermatitis. They f~lt ~l~~mant was unablg to work U~til 
hi.s conctl..d.on improved and should not work as a painter because ·it· 
would expose him to many substances to which he was allergic. 
Claimant had been treated on numerous occasions at a clinic. Drs. 
Chamales and Storrs noted that claimant's condition would stablize 
and then would flare up and take weeks to months to clear enough 
to allow claimant to work. They opined that between October 4, 
1975 and March 28, 1977 claimant's contact allergic dermatitis had 
become secondarily infected numerous times anc during a major por
tion of this time claimant was unable to work. 

On September 1, 1977 the Fund acknowledged that claim
arit's injury of October 1975 aggravated his pre-existing dermatolo
gical problems but such aggravation was temporary. Therefore, it 
denied any responsibility for his subsequent dermatological prob
lems after August 11, 1976, the date his claim was closed. 
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Dr. Chamales reported in February 1976 that claimant
was hospitalized at -the University of Oreaon He^ith SCienC^S CGH-
tSf^tWlCU for eczema, gram negative toe web infection and
an infection of his elbow which required surgery. He noted that
claimant's skin was sensitive because of his eczema and especially
sensitive and susceptible to skin infections. He opined'claimant
would be unable to do many jobs because handling of materials such
as paint or chemicals might irritate his eczema.

On July Is, 1976 Beautihome Properties was declared to
be a non-complying employer and the claim was referred' to the Fund
for processing and payment of benefits.

A report from the University of Oregon Health Sciences
Center on September 20, 1976 related that claimant's injury of Oct
ober 1975 led to his need for hospitalization. It also indicated
the claimant's allergy condition was unrelated to his toe injury,
but that the latter prolonged claimant's condition. The physician
reported that claimant's work would have sensitized him and that
his injury was resolved.

A Determination Order, dated November 12, 1976, awarded
claimant compensation for temporary total disability from June 3,
1976 through August 11, 1976 only.

Drs. Taylor and Storrs both felt in  arch 1977 that it
was reasonable to assume that the hospitalizations, and possibly
the allergic contact dermatitis, were either caused or exacerbated
by the type of work claimant was doing in October 1975. They
noted claimant was extremely allergic to chemicals found in rubbers
or paints.

On June 29, 1977 Drs. Chamales and Storrs reported claim
ant had been hospitalized on November 2-10, 1975 for infectious
eczematous dermatitis; November 17-29, 1975 with an olecranon bur
sitis of the left elbow; January 5-16, 1976 for infectious derma
titis and gram negative toe web infection, and from  arch 18, 1976
to April 2, 1976 at which time claimant was found to have contact
eczematous dermatitis. They felt claimant WdS UnablQ tO WOfk Uhtil
Ills contrition improved and should not work as a painter because it
would expose him to many substances to which he was allergic.
Claimant had been treated on numerous occasions at a clinic. Drs.
Chamales and Storrs noted that claimant's condition would stablize
and then would flare up and take weeks to months to clear enough
to allow claimant to work. They opined that between October 4,
1975 and  arch 28, 1977 claimant's contact allergic dermatitis had
become secondarily infected numerous times and during a major por
tion of this time claimant was unable to work.

On September 1, 1977 the Fund acknowledged that claim
ant's injury of October 1975 aggravated his pre-existing dermatolo
gical problems but such aggravation was temporary. Therefore, it
denied any responsibility for his subsequent dermatological prob
lems after August 11, 1976, the date his claim was closed.
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' I The U~iversity df Oregon Health Sciences Center bill for 
treating claimant amounting to;,.,$.,6, 8 4 3 was denied by the Fund. 

I Dr. c'.hamales, senior resident dermatologist, testified 
at the hearing, 1that the cut claimant.suffered in October 1975 al
lowed bdcteria on the skin to enter his bloodstieam and caused 

I • 

claimant's skin to erupt. He believed claimant had a permanent 
sensiti~ation which will recur any time he contacts certain sub
stances! He felt it was probable that the allergic contact derma
titis dJveloped ·subsequ~~~iy and aftgr thg inf@ction~ 

. I 
) Claimant now drives a bus; he has an 11th grade educa

tion and is now,unable to return to any of his previous jobs due 
to his honditiori. 

I 

I The ALJ found claimant was· entitled to temporary total 
disability f~r ihe periods·he was hosoitalized as set forth in 

r ' ... 

lhe Ju~~ 29, 1977 lg~~Qr from thg Univ~rsity of Oregon Health 
Science~ Center~ He refused to assess any penalties, but did· 
order the Fund to pay $6,843.40 to the University of Oregon. He 
awarded! claimant compensation equal to 32° for 10% unscheduled 
disabil~ty and set $800 as. an attorney's fee, payable by the Fund 
-to claimant's attorney. 

I ;he ~o~rd,-after de nova r:~iew, finds claimant is en-
titled ~o time loss from June 6, 1976 to ·August 11, 1976, less 
time wo,rked and less any compensation paid by Fireman's Fund dur
ing tha~ period 0£ time, but assesses no penalties. 

I 
I The Board feels 

versit~ of Oregon hospital 
equal to 25% of the amount I . 

that the Fund's failure to pay the Uni
bill was unreasonable and a penalty 
of that bill should be assessed. 

I . The Board concludes claimant is entitled to a greater 
award for his permanent partial disability. Cla-iman t' s toe in
jury an~ resulting infections have resulted in contact dermatitis 
of a sy1sternic nature. Cla·imant is barred from all of his prior 
forms olf employment. He i's unable to work where there is expos
ure to ~aint, rubber and plastics. He is unable to wear heavy 
boots ind is required to keep his feet well aired. Therefore, 
he has jsuffered a grea tcr loss _of wage earning capacity than that 
for which he was awarded by the ALJ. 

I 

I 
I 
' 

ORDER 

The Administrative Law Judge's order, dated October _28, 
modified. 1977, ~s 

i j 
, Claimant is entitled to the award of compensation for tern·· 

porary 1total di~ability from June 3, 1976 to August 11, 1977 made 
by the !oetermin1ation Order of November 12, 1976, less time worked 
and tess any cdrnpensation paid by the Fireman's Fund durinq the 
same time perioa. -
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The University of Oregon Health Sciences Center bill for
treating claiinant amounting to'j...$.6,843 was denied by the Fund.

Dr. Chamales, senior resident dermatologist, testified
at the hearing, [that the cut claimant.suffered in October 1975 al
lowed bacteria on the skin to enter his bloodstream and caused
claimant’s skin to erupt. He believed claimant had a permanentt ^ ^sensitization which 'will recur any time he contacts certain substances] He felt it was probable that the allergic contact derma
titis d v lop d ■suLs qu^htiy and aftQi thQ Inf ctlon.

I Claimant now drives a bus; he has an 11th grade educa
tion and is now junable to return to any of his previous jobs due
to his condition.

The ALJ found claimant was' entitled to temporary total
disability for the periods he was hospitalized as set forth in
th Juht 29, 1977 l tt r from th Univ rsity of Or gon H althSciences Center. He refused to assess any penalties, but did
order the Fund to pay $6,843.40 to the University of Oregon. Heawarded]claimant compensation equal to 32° for 10% unscheduled
disability and set $800 as. an attorney's fee, payable by the Fund
•to claimant's attorney.

* -V* • ^ ,
The Board, after de novo review, finds claimant is en

titled to time loss from June 6, 1976 to'August 11, 1976 , less
time worked and less any compensation paid by Fireman's Fund dur
ing thab period of time, but assesses no oenalties.

versity
The Board feels that the Fund's failure to pay the Uni'

of Oregon hospital bill was unreasonable and a penalty
equal to 25% of the amount of that bill should be assessed.

The Board concludes claimant is entitled to a greater
award for his permanent partial disability. Claimant's toe in
jury and resulting infections have resulted in contact dermatitis
of a systemic nature. Claimant is barred from all of his priorforms o|f employment. He is unable to work where there is expos
ure to Ipaint, rubber and plastics. He is unable to wear heavy
boots and is re^quired to keep his feet v;ell aired. Therefore,
he has suffered a greater loss of wage earning capacity than that
for which he was awarded by the ALJ.

ORDER
The Administrative Law Judge's order, dated October 28,

1977, i]s modified.

j Claimant is entitled to the award of compensation for tern-porary total disability from June 3, 1976 to August 11, 1977 madeby the iDetermin'ation Order of November 12, 1976, less time worked
and less any compensation paid by the Fireman's Fund durinc thesame time perio'd.
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.. Claimant is ~f~nttd uddition~l compQng~~i6n in a 
to ~5% of the University of Oregon Health Sciences Center's 
bill of $6,843.40 because of the Fund's failure to pay said 

sum equal 
medical 
bill. 

Claimant is granted an award of compensation equal to 
128° for 40% unscheduled disability for his dermatitis condition 
resulting from his October 4, 1975 injury. This award is in lieu 
of the award granted by the ALJ's order which is affirmed in all 
respects not in conflict with the directives of this order. 

Claiffl~~t 1s attorney is hereby granted as a reasonable 
attorney's fee for his services at Board review a sum equal to 
25% of the increased compensation granted by this order, payable 
out of said compensation as paid, not to exceed $2,300. 

WCB CASE NO. 76-4805 

MARY H. OVERSTREET, CLAIMANT 

Frank~~n, ~ennett, Of~lt & Joll~~, 
Claimant's Attys. 

Bruce Bottini, Defense·Atty. 
Request for Revi~w by Claimant 

JULY 31 , 19 7 8 

Reviewed. by Board Members Moore and Phillips~ 

The claima~t ~eeks review by ~h~ ~~ard of th@ Adminis• 

t~alive Law Judge's (ALJ) order which approved the Determination 
Order of August 26, 1976 whereby claimant was granted compensation 
for temporary total disability from ~1arch 22, 197 5 through April· 
16, 1976. 

Claimant initially injured her back during April 1974 
while employed as a LPN. Claimant was still undergoing treatment, 
although she had returned to work, when she again injured her back 
on I-larch 4, 19 75; the injury was diagnosed as a chronic postural 
lumbosacral strain superimposed upon a partial sacralization of 
LS. 

Cla•imant was offered pos bl ral and gait training pro-· 
grams at Emanuel Hospital; however, .on June 10, 1977 a report from 
Dr. Gritzka indicated that claimant's therapist had stated claim
ant had attended only five of the twelve scheduled sessions. 
Claimant denies she was that lax in attendance, but the therapist's 
I • 

impression is that claimant really doesn't follow through well at 
home with the postural and gait training principles, if she does 
them at all. 

Dr. Gritzka stated that enrollment in ·the Disability 
Prevention Division was indicated and, if an effort to decrease 
her somatic and subjective complaints. was to be made, she should 
probably require enrollment in the Portland Pain Rehabilitation 

-124-
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Claimant is grant d additional oompansati6n in a sum equalto of the University of Oregon Health Sciences Center's medical '
bill of $6,843.40 because of the Fund's failure to pay said bill.

Claimant is granted an award of compensation equal to
128® for 40% unscheduled disability for his dermatitis condition
resulting from his October 4, 1975 injury. This award is in lieu
of the award granted by the ALJ's order which is affirmed in all
respects not in conflict with the directives of this order.

Gl3iin&ht*s attorney is hereby granted as a reasonable
attorney's fee for his services at Board review a sum equal to
25% of the increased compensation granted by this order, payable
out of said compensation as paid, not to exceed $2,300.

JULY 31, 1978WCB CASE NO. 76-4805
 ARY H. OVERSTREET, CLAI ANT
Frankiinr B nnctty Of lt £ Joll s,Claimant's Attys.
Bruce Bottini, Defense•Atty.
Request for Review by Claimant

Reviewed, by Board  en±>ers  oore and Phillips.
The claimant seeks review by tl^§ Bwaid Of the AdminiS"

tYAtive Law Judge's (ALJ) order which approved the Determination
Order of August 26, 1976 whereby claimant was granted compensation
for temporary total disability from  arch 22, 1975 through April'
16, 1976.

Claimant initially injured her back during April 1974
while employed as a LPN. Claimant was still undergoing treatment,
although she had returned to work, when she again .injured her back
on  arch 4, 1975; the injury was diagnosed as a chronic postural
lumbosacral strain superimposed upon a partial sacralization of
L5.

Claimant was offered postural and gait training pro
grams at Em.anuel Hospital; however, on June 10, 1977 a report- from
Dr. Gritzka indicated that claimant's therapist had stated claim
ant had attended only five of the twelve scheduled sessions.
Claimant denies she was that lax in attendance, but the therapist's
impression is that claimant really doesn't follow through well at
home with the postural and gait training principles, if she does
them at all.

Dr. Gritzka stated that enrollment in the Disability
Prevention Division was indicated and, if an effort to decrease
her somatic and subjective complaints, was to be made, she should
probably require enrollment in the Portland Pain Rehabilitation

-124-
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I 
Center. j It Wern h~5 Qp.;i..qion that claimant was nearing a medically 
stationary point! and claim closure in the near future wouid be 
appropr~ate. 1 . 

I 
! During January 1976, while claimant was at the Portland 

Pain Retjabilitation Center, marked psychophysiological musculo-· 
skeletal disord~r was confirmed; claimant was found to be poorly 
motivatJa and the program was unsuccessful. Claimant was dis-· 

chargediin January, however, she received c6~~~~~A~ion for tGm• 
porary total diiability until April 16, 1976. 

i 

I During February and March 1976 claimant was treated 
by Dr. Bueller for a January 1976 automobile accident in which 
she inj{ired her .left .::3,houlder, knee and low back region. Claim
ant did!not reveal to Dr. Mueller until her second visit that 
she had j suffered an industrial back injury. Later, Dr. i-luell er 
reported that claimant had made a recovery from her left knee 
and left shoulder automobile-related injuries but he suggested 
that � rl Gritzka determine whether or not claimant had recovered 
from he~ i"clu~~rial injury. · 

I 
I 

I Claimant was seen by Dr. Reynolds between December 
1976 and April 29, 1977, according to his records; according to 
claiman~, Dr. Reynolds is still treating her. In August 1977 Dr. 
Reynold~ reported the psychological overlay superimposed upon 
minor i½jur~ wa~ not~onnected to th~ industrial injury. 

j 

The ALJ found that claimant steadfastly maintained 
that she has done her best to follow through on all the train·· 
ing pro1grams but she refused to accept the recommendations or 

I . . 
explanations of the doctors nor would she nerform the exercises 
recomme1nded by either Emanuel Hospital or the Portland Pain Re-· 
habili~at{on Center. 

· I The ~LJ found the meager evidence of permanent partial 
disabi~ity was not convincing. Dr. Gritzka's report of August 
31, 1976 did not refute his earlier report that claimant was med
ically/station~ry, it only illustrated claimant's refusal to work. 

j The Board, on de nova review, finds very little medi-
cal evidence of any permanent disability; however, there is evi
dence that in her present condition, claimant cannot continue to 
work tJ11 time as a licensed practical nurse and, therefore, she 
has lo~t a small portion of her potential wage earning capacity 
and fo~ this she should be conpensated. 

I The iBoard concludes that an award of· 32° 'which repre-
sents 10% of t~e maximum allowable by statute for this unscheduled 
disabitity would adequately compensate claimant for her potential. 
loss oT wage e1rning capacity resulting from her industrial injury. 

I I ORDER 

fied. 
Thelorder of the ALJ, dated November 30, •1977, is modi-
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CentGri | It W^5 his that claimant was nearing a medicallystationary point! and claim closure in the near future would be
appropriate. '

During January 1976, while claimant was at the Portland
Pain Rehabilitation Center, marked psychophysiological musculo
skeletal disorder was confirmed; claimant was found to be poorly
motivated and the program was unsuccessful. Claimant was dis
charged! in January, however, she received fOT tQIH"
porary total disability until April 16, 1976.

I During February and  arch 1976 claimant was treated
by Dr.  ueller for a January 1976 automobile accident in which
she injured her .left .shoulder, knee and low back region. Claimant did!not reveal to Dr.  ueller until her second visit that
she had]suffered an industrial back injury. Later, Dr.  ueller
reported that claimant had made a recovery from her left knee
and left shoulder automobile-related injuries but he suggested
that Dr; Gritzka determine whether or not claimant had recovered
from her ihdu5h5“idl injury.

I Claimant was seen by Dr. Reynolds between December
1976 and April 29, 1977, according to his records; according to
claimauit. Dr. Reynolds is still treating her. In August 1977 Dr.
Reynold's reported the psychological overlay superimposed upon
minor injury was not'connected to the" industrial injury.

j The ALJ found that claim.ant steadfastly maintained
that she has do.ne her best to follow through on all the train
ing programs but she refused to accept the recommendations or
explanations of the doctors nor would she perform the exercises
recommended by either Emanuel Flospital or the Portland Pain Re
habilitation Center.I

The ALJ found the meager evidence of perm.anent partial
disability was not convincing. Dr. Gritzka's report of August
31 , 1976 did no,t refute his earlier report that claimant was med
ically stationary ,• it only illustrated claimant's refusal to work.

II The Board, on de novo review, finds very little medical evidence of any permanent disability; however, there is evi
dence that in her present condition, claimant cannot continue to
work full time as a licensed practical nurse and, therefore, she
has lost a small portion of her potential wage earning capacity
and for this she should be conpensated.

iThe Board concludes that an award of 32° which repre
sents 10% of the maximum allowable by statute for this unscheduled
disability would adequately compensate claimant for her potential .
loss of wage earning capacity resulting from her industrial injury

The
fied.

: ORDER
order of the ALJ, dated November 30,*1977, is modi-
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is granted 32° of a maximum of 320° for un
scheduled low back disability. 

f Clai~ant's ~ttorney is awarded as a ;~~~Qndble attar� 

n@y Q fgQ £~~ his services at Board review a sum equal to 25% of 
the compensation granted claimant by this order, payable -out of 
said_compensation as paid, not to exceed $2,300. 

WCB CASE NO. 77-5639 

WILLIAM SAUNDERS, CLAIMANT 
Eldon M. Rosenthal, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant 

JULY 31, 1978 

Reviewed by Board Members Hoare and Phillips. 

Claimant seeks review by the Board of the Administrative 
Law Judge's (ALJ) order which affirmed the Harch 17, 1977 Determin
ation Order whereby claimant received·no additional permanent dis
a~ility above the 48° awarded him by an earlier order. 

• 
The Board, after de nova review, affirms and adopts the 

Opinion 
and, by 

and Order of the ALJ., a copy of which is attached hereto 
this reference, is made a part hereof. 

.I 

ORDER 

The order ot ·the ALJ, dated January 26, 1978, is affirmed. 

WCB CASE NO. 77-7544 

ROBERT M. SEATON, CLAIMANT 
Evohl F. Malagon, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Order of Dismissal 

JULY 31, 1978 

A request for review, having been duly filed with 
the i·lorkers' Compensation Board_ in the above entitled matter 
by th,e claimant,- and said request for review now having been 
withdrawn, 

IT IS THEREFORE. ORDERED that the request·for review 
now· ·pending before the Board is hereby dismissed and the order 
of the Administrative Law Judge is final by operation of law. 
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Claimant is granted 32° of a maximum of 320° for un
scheduled low back disability.

Claimant's attorney is awarded as a dttOI"
n§y G fse his services at Board review a sum equal to 25% of
the compensation granted claimant by this order, payable out of
said compensation as paid, not to exceed $2,300.

JULY 31, 1978WCB CASE NO. 77-5639
William saunders, claimant
Eldon  . Rosenthal, Claimant's Atty. -
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

Reviewed by Board  embers lloore and Phillips.

Claimant seeks review by the Board of the Administrative
Law Judge's (ALJ) order which affirmed the  arch 17, 1977 Determin
ation Order whereby claimant received no additional permanent dis
ability above the 48° awarded him by an earlier order.

The Board, after de novo review, affirms and adopts the
Opinion and Order of the ALJ., a copy of which is attached hereto
and, by this reference, is made a part hereof,^

ORDER
The order of the ALJ, dated January 26, 1978, is affirmed.

JULY 31, 1978WCB CASE NO. 77-7544
ROBERT  . SEATON, CLAI ANT
Evohl F.  alagon, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Order of Dismissal

A request for review, having been duly filed with
the Workers' Compensation Board in the above entitled matter
by the claimant,- and said request for review now having been
withdrawn,

IT IS THEREFORE. ORDERED that the request for review
now pending before the Board is hereby dismissed and the order
of the Administrative Law Judge is final by operation of law.
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j WCB CASE NO. 77-362~,' 

RI CH A RD ,s TRI T.T , .. CLAI MA.L\IT 
Bryant d Guyett, Claimant's Atty. 
SAIF, LJgal Services, Defense Atty. 
Request lfor Review by the SAIF 

I 
I 

JULY 31, 1978 

I 

I 
R~~iAW~~ hy YOJrd Mgmb@ts Moore and Ph~ll~p~, 

I The State Accident Insurance Fund seeks Board review 
of the Administrative Law Judge's (ALJ) Opinion and Order which 
orderedlthe Fund to assume the reasonable and necessary cost for 
claimant's move to Redmond, Oregon and to pay claimant's attor
ney $60q as a reasonable attorney fee;~·but did not assess any 
penalties. The Fund contends moving expenses incurred by claim
ant are/not reimbursable under ORS 656.245. 

I 
) Claimant, a 38-year-old chip truck driver, developed 

a contact ctermatltls cond1t.ion ~"hich hg first notic~d in Ja.nm.u;y 
1976. tlaimant was found to be allergic to wood products. Dr. 
tlaeyens advised claimant to move to central Oregon which he did 
in late 1976. 

i ~ Determin~tion Order, dated May 17, 1977, awarded 
~lairn;;rnt QOffiDQnga.tion equal to 16° t9~ ?~_unscheduled. disability 
resultihg fr;rn dermatitis. 

J The claimant requested that the Fund p~y for his mov-
ing expenses to Redmond and the Fund, on May 23, 1977, denied 
respons~bility for these expenses. 

I 

j After the parties stipulat~d to the facts, the ALJ 
found that ORS 656.245 which speaks of "medical services" as in
cludinti "other related services" was broad enough to include 

J' the reasonable and necessary cost of claimant's move because of 
his industrial injury and which had been done upon the basis of 
expert ;medical advice. He found that due to the uncertainty of 
the law regarding such moving costs, the denial by the Fund was 
not un~easonable and did not assess penalties. 

I 

I 
j The ALJ ordered the Fund to assume the reasonable and 

necessary cost for claimant's move to Redmond and awarded the .. 
sum of 1$600 as and for a reasonable attorney fee to claimant's 
attorney. 

I 
I The Board, after de novo review, affirms the ALJ's 

Opinion and Order. The parties did not make an issue out of
claima~t's need to move because of the dermatitis. The sole is
sue raised was the legal question of the Fund's responsibility 
for payment of moving ·expenses. 

The Board conclud_es, based on the record, that ORS 656. 
245 is broad enough to provide for the payment of moving costs 
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WCD CASE NO. 77-3622 JULY 31, 1978

RICHARD STRIT-T,..claimant
Bryant Guyett, Claimant's Atty.
SAIF, Legal Services, Defense Atty.Request |for Review by the SAIF

j R vi^w5(5 by Board Momb rs Moor and FhiiiipsT
I The State Accident Insurance Fund seeks Board review

of the Administrative Law Judge's (ALJ) Opinion and Order whichordered jthe Fund to assume the reasonable and necessary cost for
claimant's move to Redmond, Oregon and to pay claimant's attor
ney $600 as a reasonable attorney feer'but did not assess any
penalties. The Fund contends moving expenses incurred by claim
ant are I not reimbursable under ORS 656.245 .

j Claimant, a 38-year-old chip truck driver, developeda contact dermatitis condition WhiCh hQ filEt ROtiCgd in JdnUS^y
1976. Claimant was found to be allergic to wood products. Dr.
riaeyens
in late

advised claimant to move to central Oregon v/hich he did
1976 .

I A Determination Order, dated  ay 17, 1977, awardedclaimant compansation‘equal to 15° 5% unscheduled disability
resulting from dermatitis.

The claimant requested that the Fund pay for his mov
ing expenses to Redmond and the Fund, on  ay 23, 1977, denied
responsibility for these expenses.

Afte
found that ORS
eluding "other
the reasonable
his industrial
expert |medical
the law regard!
not unreasonabl

r the parties stipulated to the facts, the ALJ
656.245 which speaks of "medical services" as in-
related services" was broad enough to include
and necessary cost of claimant's move because of
injury and which had been done upon the basis of
advice. He found that due to the uncertainty of
ng such moving costs, the denial by the Fund was
e and did not assess penalties.

I The ALJ ordered the Fund to assume the reasonable and
necessary cost for claimant's move to Redmond and awarded the
sum ofj$600 as and for a reasonable attorney fee to claimant's
attorney.

I The Board, after de novo review, affirms the ALJ's
Opinion and Order. The parties did not make an issue out of-
claimant's need to move because of the dermatitis. The sole is
sue raised was the legal question of the Fund's responsibility
for payment of moving expenses.

The Board concludes, based on the record, that ORS 656
245 is broad enough to provide for the payment of moving costs
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the moving is required because of cla:i.mant 's condition which 
is work-related and is do~~ pij,6Udnt to mBdiC!l ~dViC@. 

ORDER 

The Administrative Law Judge's order, dated January 
16, 1978, is affirmed. 

/ Claiman~•~ ~ttgrney i5 h@r@by grantgd a 1~~~~~able at-
torney's fee for his services in connection with this Board review 
in the amount of $350, payable by the Fund. 

WCB CASE NO. 77-473 

JOSEPH ALBERT, CLAIMANT 
Hess & Hess, Claimant's Attys. 
SAIF, Legal Services, Def~n~~ htty, 
Request for Review by the SAIF 

AUGUST 3, 1978 

Reviewed by Board Members Wilson and Phillips. 

The State Accident Insuran6e Fund seeks Board review 
of the Administrative Law Ju9ge's (ALJ) order which found claim-
ant to be permanently and totally disabled. () 

Claimant, a 40-year-old oyster shucker, sustained a 
compensable injury on May 16, 1974 when he twisted his _right 
w,~~t opening oyst@r~. Dr. Caron 8i&g~6sed spraln ~! the 
right wrist. · 

Dr. Stolzberg reported in July 1974 that he found 
injury to the nerves of claimant's right hand. He felt there 
was also so~e soft tissue involvement. 

I 

Claimant received conservative treatment consisting 
of a splint, a sling and physical therapy. Nerve conduction 
studies were normal. 

Claimant was admitted to the Pain Clinic on January 
20, 1975 with an admitting diagnosis of causalgia right hand. 
Dr. Newman found claimant was not motivated to return to work 
and had questionable motivation for rehabilitation. He diagnosed 
hysterical conversion with significant secondary gain in the 
form of disability benefits. He felt claimant was imitating 
his wife's disability (she is permanently and totally disabled). 
Claimant has a 4th grade ·education and is illiterate. Claimant, 
while employed, made $450-$475 per raonth, but indicated he would 
refuse any type of employment where he did not take home $1,000 
per month. @ 
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where the moving is required because of claimant's condition which
is work-related and is don^ putSUant tO m0diCAl advioe.

ORDER
The Administrative Law Judge's order, dated January

16, 1978, is affirmed.

Claimant's stUmSy l5 hCIgby grSntQd a y aS&h&Ll attorney's fee for his services in connection with this Board review
in the amount of $350, payable by the Fund.

Q

WCB CASE NO. 77-473 AUGUST 3, 1978

JOSEPH ALBERT, CLAI ANT
Hess & Hess, Claimant's Attys.
SAIF, Legal Services^ Defense Atty.Request for Review by the SAIF

Reviewed by Board  embers Wilson and Phillips.
The State Accident Insurance Fund seeks Board review

of the Administrative Law Judge's (ALJ) order which found claim
ant to be permanently and totally disabled.

Claimant, a 40-year-old oyster shucker, sustained a
compensable injury on  ay 16, 1974 when he twisted his right
wtist op ning oyst rs. Dr. Caron dia^hbsed sprain bf the
right wrist.

Dr. Stolzberg reported in July 1974 that he found
injury to the nerves of claimant's right hand. He felt there
was also some soft tissue involvement.

Claimant received conservative treatment consisting
of a splint, a sling and physical therapy. Nerve conduction
studies were normal.

Claimant was admitted to the Pain Clinic on January
20, 1975 with an admitting diagnosis of causalgia right hand.
Dr. Newman found claimant was not motivated to return to work
and had questionable motivation for rehabilitation. He diagnosed
hysterical conversion with significant secondary gain in the
form of disability benefits. He felt claimant was imitating
his wife's disability (she is permanently and totally disabled).
Claimant has a 4th grade -education and is illiterate. Claimant,
while employed, made $450-$475 per month, but indicated he would
refuse any type of employment where he did not take home $1,000
per month.
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I 
I Dr. Pasquesi reported in April 1975 that claimant 

complaitjed of pain in the r.ight wrist. Claimant was still 
wearing ja splint, but there wa~·~o atrophy. Dr. Pasquesi 
found 100% impairment of the forearm or hand; claimant was 

. medical]y stationary~·~--Dr. Begg concui~r·ed·. 

I A Determinati~n Order, dated August 29, 1975, 
JWJ.rdQd 1claimant compemrntion fQ• t~ITI~ loss from :1a;r 16, 
1974 through August 11, 1975 and 135° for 90% loss of his 
right f6rearm. However, claimant entered an authorized vo
cational program and his claim was reopened on February 18, 
1916. I 

! 
1 Dr.· Seres-of the Pain Clinic~reported in March 1976 

that helhad again examined claimant and suggested treatment 
with~ transcutaneoua otirnUlitQ., No neurolo~ical problems 
were found. 

i 
! On March 17, 1976, the Disability Prevention Divi-

sion withdrew their referral for vocational rehabilitation. 
I 

Dr. Beaq indicated in April of 1976, based on th~ 
I .., -

length 9f time he had treated claimant and the lack of any ob-
jective/ evidence, that he felt claimant's problem was psycho-
logical~ . 

I 

l The Orthopaedic Consultants found cialmanb 1s condi
tion to/ be statin.nary in September 1976 and recommended no 
further, treatment. The diagnosis was a sprain of the right 
wrist, py history, and functional overlay. They felt claim
ant could return to the same occupation. I . 

I Dr. Perkins, a psychologiit, indicated that, based 
on clai;mant's illiteracy, difficulty in working with numbers, 
lack 0£ vocational skills, very poor vocational aptitudes, 
physicdl ·health problems and poor education, he was unemploy
able. j1Claimant had a moderate degree of depression and anxiety 
and re]ated it to his industrial injury and subsequent predic
ament ~ith emotional upset (primarily chronic neurotic adjust
ment) being related to causes apart from the accident .. Dr. 
Begg cdncurred with this report. 

I . . 
/ A Determination Order, dated November 15, 1976, found 

claimant was not entitled to any additional award of compensa
tion fqr permanent partial disability but granted him additional 
compensation ·for time loss from January 15, 1976 through Septem
ber 8, i 1976. 

1 Dr. Gritzka reported in Hay 1977 that he felt claim-
ant'.s tjrimary impairme~t was psychiatric in nature. He found 
claimant had the.behavior of a person with a causalgia of the 
hand, but did not have any physical findings to support this. 
The use of a transcutaneous nerve stimulator had not benefited 
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Dr. Pasquesi reported in April 1975 that claimant
complained of pain in the right^wrist. Claimant was still
wearing ja splint, but there was’hb atrophy. Dr. Pasquesi
found 100% impairment__of the forearm or hand; claimant wasmedicallly stationary. Dr. Begg concurred'.

I A Determination Order, dated August 29, 1975,
awardQd jclsimant compensation fot time loss from i6,
1974 through August 11, 1975 and 135° for 90% loss of his
right forearm. However, claimant entered an authorized vo
cational program and his claim was reopened on February 18,1976. I ■

I Dr. • Seres“"Of the Pain Clinic-reported in  arch 1976
that he I had again examined claimant and suggested treatment
with i ttanscutaneous Stimulatsti no neurological problems
were found.

I On  arch 17, 1976, the Disability Prevention Divi-
sion withdrew their referral for vocational rehabilitation.

II Dr. Begg indicated in April of 1976, based on the'
length of time he had treated claimant and the lack of any ob
jective! evidence , that he felt claimant's problem was psycho-logicall

The Orthopaedic Consultants found ciaimanb's condi
tion tol be stationary in September 1976 and recommended nofurther! treatment. The diagnosis was a sprain of the right
wrist, by history, and functional overlay. They felt claim
ant could return to the same occupation.

I Dr. Perkins, a psychologist, indicated that, based
on claimant's illiteracy, difficulty in working with numbers,
lack of vocational skills, very poor vocational aptitudes,
physical health problems and poor education, he was unemploy
able. iClaimant had a moderate degree of depression and anxietyand rel^ated it to his industrial injury and subsequent predic
ament w'ith emotional upset (primarily chronic neurotic adjust
ment) being related to causes apart from the accident., Dr.
Begg concurred v^^ith this report.

j A Determination Order, dated November 15, 1976, found
claimant was not entitled to any additional award of compensa
tion for permanent partial disability but granted him additional
compensation for time loss from January 15, 1976 through Septem
ber 8, 1976.

Dr. Gritzka reported in  ay 1977 that he felt claim
ant's brimary impairment was psychiatric in nature. He found
claimant had the,behavior of a person with a causalgia of the
hand, but did not have any physical findings to support this.
The use of a transcutaneous nerve stimulator had not benefited
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Dr. Gritzka opined claimant was totally disabled but he 
had nothing to suggest in the way of treatment. 

Claimant, in March 1976, had been in a sheltered 
workshop for four days, but refused to return because of the 
wage he was being paid, his inability to leave when he wanted 
to take his medicine, he felt that other people ''looked funnyn, 
and ,he was encouraged to use his right hand. It was the 
cormselor's opinion that the sheltered wbrkshop would be the 

hi5h~~t level of @mploymon~ ~~ could obtain due to his multi
ple handicaps. 

Claimant is now 44 years old. His entire work ex
perience has been cleaning fish and shucking oysters. 

The ALJ found that, based on the evidence, claimant's 
psychological condition prevented him from returning to work. 
He felt claimant's motivation was suspect, but because of his 
multiple handicaps motivati9n W~5 immaterial. ThQfQforg, e~~~d 
on claimant's age, lack of intellectual resources, illiteracy, 
poor vocational aptitude, work experience and psychological 
impairment, the claimant was permanently and totally disabled. 

· The Board, after de novo review, ·finds the claimant 
is not permanently and totally disabled. The preponderance of 
the medical evidence indicates that claimant refuses to use his 
right arm. Claimant's ri~ht arm h~~ no atrophy. Th@rQ ig no • 
evidence of any bone injury to or disease associated with claim- • 
ant's right arm problem. The consensus opinion of the medical 
doctors is that there is no muscle or bony atrophy in his riqht 
arm which would indicate that there is no impairment in his 
arm. 

Only Dr. Perkins relates claimant's depression and 
anxiety to claimant's industrial injury. However, she does 
not relate the subsequent chronic neurotic adjustment to his 
industrial injury. 

Dr. Newman's aiagnosis was hysterical conversion 
reaction with significant secondary gain in the form of disabil
ity benefits. He noted that compensation was baramount in 
claimant's case, since his wife was receiving compensation for 
permanent_total disability for a similar injury. Dr. Newman 
did not feel claimant was motivated to return to work or for 
rehabilitation. 

Therefore, the Board concludes, based on all the 
evidence, that claimant is not permanently and totally dis-' 
abled, although he has sustained a significant loss of use 
of his right arm. The_ Boaid would affirm the Determination 
Order which granted. claimant compensation equal to 135° for 
90% loss of us~ of his right arm. 
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him. Dr. Gritzka opined claimant was totally disabled but he
had nothing to suggest in the way of treatment.

Claimant, in  arch 1976, had been in a sheltered
workshop for four days, but refused to return because of the
wage he was being paid, his inability to leave when he wanted
to take his medicine, he felt that other people "looked funny",
and .he was encouraged to use his right hand. It was the
counselor's opinion that the sheltered workshop would be the
highest level of eraplopgut hs could obtain due to his multi
ple handicaps.

Claimant is now 44 years old. His entire work ex
perience has been cleaning fish and shucking oysters.

The ALJ found that, based on the evidence, claimant's
psychological condition prevented him from returning to work.
He felt claimant's motivation was suspect, but because of his
multiple handicaps motivatipn W35 immaterial. TliQrQfore, feas^d
on claimant's age, lack of intellectual resources, illiteracy,
poor vocational aptitude, work experience and psychological
impairment, the claimant was permanently and totally disabled.

The Board, after de novo review, finds the claimant
is not permanently and totally disabled. The preponderance of
the medical evidence indicates that claimant refuses to use his
right arm. Claimant's right arm dtlOphy. TllQIG IS HOevidence of any bone injury to or disease associated with claim
ant's right arm problem. ■ The consensus opinion of the medical
doctors is that there is no muscle or bony atrophy in his right
arm which would indicate that there is no impairment in his
arm.

Only Dr. Perkins relates claimant's depression and
anxiety to claimant's industrial injury. However, she does
not relate the subsequent chronic neurotic adjustment to his
industrial injury.

Dr. Newman's diagnosis was hysterical conversion
reaction with significant secondary gain in the form of disabil
ity benefits. He noted that compensation was paramount in
claimant's case, since his v;ife was receiving compensation for
permanent total disability for a similar injury. Dr. Newman
did not feel claimant was motivated to return to work or for
rehabilitation.

Therefore, the Board concludes, based on all the
evidence, that claimant is not permanently and totally dis
abled, although he has sustained a significant loss of use
of his right arm. The, Board would affirm the Determination
Order which granted, claimant compensation equal to 135° for
90% loss of use of his right arm.

#
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ORDER 

I The ALJ's order, dated February 27, 1978, is re-
versed. i 

I 
·I J" .,,_ ....... ..,-..... ""'.•"• 

I 
! The Determination Order, dated Au9ust 29, 1975, is 

affirmed. 

I 
I 

WCB CASE NO. 77-4924 

RICK AUTRY, CLAIMANT 
Emmons, !Kyle, Kropp & Kryger, 

ClaimJnt's Attys. 
Souther,: Spaulding, Kinsey, Williamson 

& 9chJa1e, D~fiHHW Atty. 
Request: for Review by Claimant 

I 

AUGUST 3 1 · 19 78 

Reviewed by Board Members Hoore and Pl1illips. 

I Claimant seeks Board review of the Administrative Law 
Judge's: (ALJ) order which affirmed the carrier's denial of his 
claim for neck and right leg injuries. 

I 
I 

I The Board, after de novo review, affirms and.adopts the 
Opinion 2nd OrdGr of thG ALJ, ~ copy of which is rrttach@d h@r@to 
and, by this reference, is made a.part hereof. 

ORDER 

The order of the ALJ, dated March 30, 1978, is affirmed. 

j WCB CASE NO. 77-5810 AUGUST 3, 1978 

I -
EILEEN BENNIGHT COX, CLAIMANT 
Frankliti, Bennett, Ofelt & Jolles, 

Claimhnt~s Attys. 
SAIF, L~gal Services, Defense Atty. 
Request I for Review by Claimant 

I 
· l Reviewed by Board llembers Wilson and Phillips. 

ClaiQant seeks Board review of the Administrative.Law 
Judge's (ALJ) order which affirmed the Fund's denial of her re
quest to be referred to the Northwest Pain Center. 

I 

i 
: The Board, after de novo review, affirms and adopts 

the Opihion and Order of the ALJ, a copy of which is attached 
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versed.

affirmed.

ORDER
The ALJ's order, dated February 27, 1978, is re-

The Determination Order, dated August 29, 1975, is

AUGUST 3,- 1978I WCB CASE NO. 77-4924
RICK AUTRY, CLAI ANTErrimons, [Kyle, Kropp & Kryger,

Claimant's Attys.
Souther,' Spaulding, Kinsey, Williamson

i Sckwabi, Dsfensa Atty.
Request I for Review by Claimant

i Reviewed by Board  embers  oore and Phillips.

I Claimant seeks Board review of the Administrative LawJudge's< (ALJ) order which affirmed the carrier's denial of his
claim for neck and right leg injuries.

I The Board, after de novo review, affirms and adopts the
Opinion and Ordor of tho ALJ, a copy of which is attached hereto
and, by this reference, is made a.part hereof.

ORDER
The order of the ALJ, dated  arch 30, 1978, is affirmed,

AUGUST 3, 1978WCB CASE NO. 77-5810
EILEEN BENNIGHT COX, CLAI ANT
Franklin, Bennett, Ofelt & Jolles,

Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

Reviewed by Board  embers Wilson and Phillips.
Claimant seeks Board review of the Administrative.Law

Judge's (ALJ) order which affirmed the Fund's denial of her re
quest to be referred to the Northwest Pain Center.

I '1 « The Board, after de novo review, affirms and adopts
the Opinion and Order of the ALJ, a copy of which is attached

131- -
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and, by this reference, is made a part hereof. 

ORDER 

The order of the ALJ, dated January 27, 1978, is af-
firmed. 

ROBIN CRAWFORD, CLAIMANT 
Claussen, Billman, Coleman & 

Stewart, Claimant's Attys. 
Souther, Spaulding, Kinsey, Williamson 

& Schwabe, Defense Attys. 
Charles Paulson, Defense Atty. 
Requ@~t for IlQvi~~ by Claimant 
Cross-request by Liberty Mutual 

AU~U~T 1, 1978 

Reviewed by Board Members Wilson and Phillips. 

Claimant seeks Board review of the Administrative 
Law Judae's (ALJ} order which reversed the denial of claim-

~ . 
ant's claim by the employer, The Hervin Company, and its car-
rier, Liberty Mutual Insurance Company; approved the denial 
by the ernrloyer, Q~~~ity Plastic~ CompJny, I~~-, and lts 
carrier, North Pacific Insurance Company, of claimant's claim 
for aggravation; and approved the Determination Order dated 
June 3, 1977. Claimant appeals that portion of the order 
which did not grant claimant a greater award for his perman
ent partial disability. The employer, The Hervin Company, 
requests that the Board determine which employer and carrier 
is responsible for claimant's condition. 

Claimant, a 23-year-old married woman, injured her 
neck on ~arch 20, 1973 while employed by Quality Plastics. 
Claimant mi~~~~ work for two WQQkg: ~he suffereJ headaches 
on the right and also had pain in her right arm and right 
hand. She ret_urned to work in August 1973 and a Determina
tion Order, dated September 4, 1973, awarded claimant compen
sation for temporary total disability only. 

• Approximately a year later, whi'le still .working for 
Quality Plastics, claimant took a part time job at The· Hervin 
Company. While working at Quality Plastics, claiman·t was al- . 
lowed to set her own hours arid at Hervin she was "on call" to 
fill in if another employee should become ill. Her neck 
pains ceased about June 1975 and during August 1975 claimant 
went to work full time for Hervin. 

-132-

• 

hereto and, by this reference, is made a part hereof.

ORDER
The order of the ALJ, dated January 27, 1978, is af

firmed.

AUGUST 5, 1978WCS CASE NO. 76-4547
ROBIN CRAWFORD, CLAI ANT
Claussen, Billman, Coleman &

Stewart, Claimant's Attys.
Souther, Spaulding, Kinsey, Williamson

& Schwabe, Defense Attys.
Charles Paulson, Defense Atty.
Request for Review ky Claimant
Cross-request by Liberty  utual

Reviewed by Board  embers Wilson and Phillips.
Claimant seeks Board review of the Administrative

Law Judge's (ALJ) order which reversed the denial of claim
ant's claim by the employer. The Hervin Company, and its car
rier, Liberty  utual Insurance Company; approved the denial
by the employer, 2«ality PlaStlCS Company, Iftfi., and its
carrier. North Pacific Insurance Company, of claimant's claim
for aggravation; and approved the Determination Order dated
June 3, 1977. Claimant appeals that portion of the order
which did not grant claimant a greater award for his perman
ent partial disability. The employer. The Hervin Company,
requests that the Board determine which employer and carrier
is responsible for claimant's condition.

Claimant, a 23-year-old married woman, injured her
neck on  arch 20, 1973 while employed by Quality Plastics.
Claimant mis§§^ wOlK fOI tWO WQQltS* ghe suffered headaches
on the right and also had pain in her right arm and right
hand. She returned to work in August 1973 and a Determina
tion Order, dated September 4, 1973, awarded claimant compen
sation for temporary total disability only.

Approximately a year later, while still working for
Quality Plastics, claimant took a part time job at The- Hervin
Company. While working at Quality Plastics, claimant was al-
lowed to set her own hours arid at Hervin she was "on call" to
fill in if another employee should become ill. Her neck
pains ceased about June 1975 and during August 1975 claimant
went to work full time for Hervin.
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I During January 1976 Hervin installed new machinery 
and olJim~nt acquir~d new dutiCB, Thc,~~tter 1 her neck pain 
resumed\and she saw Dr. Bers~Iii in April 1976 who put her in 
Neridiah Park Hosuital for two weeks. Claimant filed a claim 
ac,:rainsti Hervin onL June 1, 1976 which indicated the injury 
date to: be "c1bout January 1976". 

/ Claimant··testified that her- neck pain episode was 
worse than before and that she had to. give up all outside ac
tivitief including piano playing. It pained her to raise her 
arms above her head and to fold clothes and to vacuum and to 

I 

type. Dr. Berselli continued to treat claimant and released 
her to lreturn to work on .11av 25, 1976, noting that her dis
comfort/ was "a bit better". - Claimant was laid off for lack 
of work1 in the fall of 1976 and she alleges that when she re
turned ~fter the lay-off her neck problems also returned. 

' I 
, Claimant was examined bv Dr. Stainsby on Nay 7, 1976 

who di~gnosed a chronic sJrain of ;he cervical muscula~ure whi~h 
he £el~ was an aggra~ation of the 1973 injury, pointing out 
that cl1airnant had a long and slender neck which was quite vul
nerable1 to injury. He recommended resumption of claimant I s 
cervic~l traction from the initial injury. Dr. Berselli con
curred ~nd expressed his opinion that claimant's problems 
began Jith her accident in March 1973 while working at the 
Qualiti Plastics. He did not think that her current job at 

Hervi;~as the ca~se of her present neck symp~oms. 

j On August 5, 1976 Liberty I1utual, which had paid 
claimant time loss benefits slightly more than eight weeks, 
advised claimant, based upon Dr. Berselli's report, that it 
no lon~er would pay_ fµrther compensation for the problemi. 
claimarit had in January and April of 1976 as it appeared that 
those 0roblems were an aggravation of claimant's 1973 injury. 

I 
I On November 15, 1976 claimant filed a claim for ag-

gravation against Quality Plastics which was denied by llorth 
Pacifi~ on February 2, 1977. 

I On February 25, 1977 the Compliance Division of the 
l--lorker~ 1 Compensation De9artment issued an order pursuant to 
ORS 656. 307, designating Liberty Mutual' as the paying agent 
pendin~ determination of responsibility between the two car~ 
riers.l 

j On June 3, 1977 a Determination Order was entered 
whereby claimant was awarded 32° for 10% unscheduled disability 
resulttng from upper back in~ury. 

I 
I 

was taken 
Berselli 
dition.' 

The ALJ found that when Dr. Stainsby's deposition 
during November 1977 he had been advised that Dr. 

blamed Quality Plastics for claimant's present con
He found that Dr. Stainsby thought the Hervin job 

-133-

m

m

During January 1976 Hervin installed new machinery
and olaimant acquir@d new duties ■ her neck pain
resumed)and she saw Dr. BerseXli in April 1976 who put her in
 eridian Park Hospital for two weeks. Claimant filed a claim
against!Hervin on June 1, 1976 which indicated the injury
date to be "about January 1976".

C‘laimant‘’testified that her- neck pain episode.was
v;orse than before and that she had to, give up all outside ac
tivities including piano playing. It pained her to raise her
arms above her head and to fold clothes and to vacuum and to
type. Dr. Berselli continued to treat claimant and released
her to return to work on  ay 25, 1976, noting that her dis-
comfort] was "a bit better". Claimant was laid off for lack
of work! in the fall of 1976 and she alleges that when she re
turned after the lay-off her neck problems also returned.

I Claimant was examined by Dr. Stainsby on  ay 7, 1976who diagnosed a chronic sprain of the cervical musculature whidh
he felt' was an aggravation of the 1973 injury, pointing outthat cl^aimant had a long and slender neck which was quite vul
nerable^ to injury. He recommended resumption of claimant's
cervica'l traction from the initial injury. Dr. Berselli con
curred land expressed his opinion that claimant's problems
began with her accident in  arch 1973 while v7orking at the
Quality Plastics. He did not think that her current job at
Hervin was the cause of her present neck symp toms

On August 5, 1976 Liberty  utual, which had paid
claimant time loss benefits slightly more than eight weeks,
advised claimant, based upon Dr. Berselli's report, that it
no longer would pay. further compensation for the problems ••
claimant had in January and April of 1976 as it appeared that
those problems were an aggravation of claimant's 1973 injury.

I On November 15, 1976 claimant filed a claim for ag
gravation against Quality Plastics which was denied by North
Pacific on February 2, 1977.

On February 25, 1977 the Compliance Division of the
Workers' Compensation Department issued an order pursuant to
ORS 656.307, designating Liberty  utual' as the paying agent
pending determination of responsibility between the two car
riers.

On June 3, 1977 a Determination Order was entered
whereby claimant was awarded 32° for 10% unscheduled disability
resulting from upper back injury.

The ALJ found that when Dr. Stainsby's deposition
was taken during November 1977 he had been advised that Dr.
Berselli blamed Quality Plastics for claimant's present con
dition. He found that Dr. Stainsby thought the Hervin job
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a contributing cause, that it would never be known whether 
or not claimant would have remained symptom free but for that 
job. _In his deposition, _nr~ St~i~sby stated that, ~ij~ed OD 
th~ hlBtory r@lJrQd f~ him by claimant, he would say that the 
work she was performing at Hervin materially contributed to 
her conplaints at the time she came to see him. 

The ALJ concluded that the statements made by Dr. 
Stainsby in his deposition indicated that claimant had suf
fered a new injury while working for The Hervin Company. 

On the issue of claimant's extent of disability, 
the ALJ found that the pr~FQnderunce of th@ QVidQfl~~ indicated 
that claimant's award of 32° for such disability was at least 
fair. He found part of claimant's symptoms were emotionally
induced and were not causally related to either injury. Nor 
did he feel that penalties were appropriate as the denials 
were not arbitrary. 

The Board, on de novo review, finds that Dr. Stains
by on May 7, 1976 diagnosed chronic cervical sprain which he 
felt was an aggravation of the 1973 injury. He based this on 
the fact that claimant's neck structure was such that made it 
quite vulnerable to injury. Dr. Berselli, on July 20, 1976, 
concurred in Dr. ·Stainsby • s diagnosis of a chronic sprain of 
the cervical musculature and stated his opinion that claim
ant's problem began with her accident in March 1973. In his 
deposition taken on November 4, 1977 Dr. Stainsby did state 
that, based upon the histqry given to him b¥ claimant, h~ 
would say tha~ !~~ ~ork that claimant was performing at Her
Vin materially contributed-to her complaints at the time she 
had come to see him; however, a complete reading-of Dr. 
Stainsby's deposition strongly indicates that claimant related 
inconsistent medical histories. During Dr. Stainsby's depo
sition, he was asked if he would challenge Dr. Berselli's 
conclusion that claimant's neck condition was the result of 
her 1973 injury. He stated, "I would certainly say that h~i 
job with H@rvin, f~~M the story she gave me was a contributing 
cause to her problem. \'Je will never know whether she would 
have remained symptom free during that period of time or not 
without the job at Hervin." In response to this question by 
the attorney for Liberty Mutual, 11 ••• are you able to say 
that she would not have had difficulty if she had not gone to 
work for Hervin?", Dr. Stainsby replied, "No 11 • 

Oregon follows the "last injurious exposure rule" 
which places liability on the carrier on the risk at the time 
of the most recent injury causing disability. There are many 
recent decisions on cases involving the/issue of whether the 
workperson's present condition represents aggravation or is 
the result of a new injury. In each'of the cases where a 
"new injury" was found there was a' specific industrial acci
dent involving an identifiable, fairly acute trauma. No 
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• 
was a contributing cause, that it would never be known whether
or not claimant would have remained symptom free but for that
job. In his deposition, Dr. Stainsbv stated that^ OH
the history related t6 h im Ly claimant, he would say that the
work she was performing at Hervin materially contributed to
her conplaints at the time she came to see him.

The ALJ concluded that the statements made by Dr.
Stainsby in his deposition indicated that claimant had suf
fered a new injury while working for The Hervin Company.

On the issue of claimant's extent of disability,
the ALJ found that the preponderance Of th@ QVideneS indicated
that claimant's award of 32° for such disability was at least
fair. He found part of claimant's symptoms were emotionally-
induced and were not causally related to either injury. Nor
did he feel that penalties were appropriate as the denials
were not arbitrary.

The Board, on de novo review, finds that Dr. Stains
by on  ay 7, 1976 diagnosed chronic cervical sprain which he
felt was an aggravation of the 1973 injury. He based this on
the fact that claimant's neck structure was such that made it
quite vulnerable to injury. Dr. Berselli, bn July 20, 1976,
concurred in Dr. Stainsby's diagnosis of a chronic sprain of
the cervical musculature and stated his opinion that claim
ant's problem began with her accident in  arch 1973, In his
deposition taken on November 4, 1977 Dr. Stainsby did state
that, based upon the history given to him by claimant^
would SUy thUt ths work that claimant was performing at Her
vin materially contributed • to her complaints at the time she
had come to see him; however, a complete reading-of Dr.
Stainsby's deposition strongly indicates that claimant related
inconsistent medical histories. During Dr. Stainsby's depo
sition, he was asked if he would challenge Dr. Berselli's
conclusion that claimant's neck condition v/as the result of
her 1973 injury. He stated, "I would certainly say that
job with Hervin, fyom the story she gave me was a contributing
cause to her problem. We will never know whether she would
have remained symptom free during that period of time or not
without the job at Hervin." In response to this question by
the attorney for Liberty  utual, "... are you able to say
that she would not have had difficulty if she had not gone to
work for Hervin?", Dr. Stainsby replied, "No".

Oregon follows the "last injurious exposure rule"
which places liability on the carrier on the risk at the time
of the most recent injury causing disability. There are many
recent decisions on cases involving the/issue of whether the
workperson's present condition represents aggravation or is
the result of a new injury. In each^of the cases where a
"new injury" was found there was a specific industrial acci
dent involving an identifiable, fairly acute trauma. No
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i cases have been cited which held that a second or last employer 
I • I I . • l 

was found to be liable under the last lDJUrlOUS ex~~~urg ru Q 
where t~ere had been a prior fJ~ustrial injury and a subse-

r . 

guent gradual recurrence of symptoms with the last employer. 
I 
I 

1 The Board concludes that in this case claimant was 
asympto~atic for a short period of time, however, based upon 
Dr. Stainsbv's oriainal diaanosis, concurred in by Dr. Berselli, 
the cla~mani never~fullv re~o~ered from her 1973 injury and 
thg wor~ which ~hG did ~t Hervin waB ~n ~ggr~y~tion of her ori
ginal irjury sustained while in the employ of Quality Plastics. 

With respect to the extent of claimant 1 s permanent 
disability, the Board finds that the medical evidence clearly 

I 

indicates that claimant has suffered a substantial amount of 
potent/al wage earning capacity. The very fact that her work 
at Herv~n aggravated her initial injury presents a strong indi
OJtion that claimant cannot continue in types of work which 
would i~volve repeated movements of her neck without recurring 
pain w~ich would be sufficient to disable her. The Board con
cludes ~hat the award of 32° which represents 10% of the max
imum is,· insufficient and should be increased to 80° which is 
25% of lthe maximum allowable for claimant's unscheduled disa-
bility. · · ... , 

i The Board further concludes that North Pacific Insur-
ance ffiljSt reimburse Liberty Mutual for all compensation which 
it has !Paid to claimant as a result of the .307 order of Feb
ruary 25, 1977 and must pay claimant compensation for temporary 
total ciisabi li tv from November 15, 19 7 6, the date the carrier 
receiv~d Dr. St~insby 1 s report of aggravation and until Feb
ruary~• 1977, the date of clai~ant's claim against Quality 
Plasti~s. The Board agrees that the assessment of oenalties 
would Aot be appropriate under the circumstances of~ this case. 

I The Board also.finds that claimant 1 s condition is 
medicallv stationary as indicated bv the Determination Order 
of Jun~~. 1977, therefore, the Boa~d bv its order will increase 
the aw~rd for permanent partial disabillty granted by that -
Determination Order which was affirmed by the ALJ in his order. 

I 
I 

I 

I 
ORDER 

The order of the ALJ, dated December 21, 1977, as 
reissued on January 20, 1978, is reversed. 

I 
Claimant is granted 80° for unscheduled upoer back 

disability which shall be paid to claimant by the employer, 
Qualit~ Plastics, Inc., and its carrier, North Pacific Insur
ance C~mpany. 

North Pacific Insurance Company shall reimburse 
Liberty Mutual for all monies which it has paid to claimant 
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cases have been cited which held that a second or last employer
was found to be liable under the iast injurious fUlQ
where there had been a prior ihcustrial injury and a subse
quent gradual recurrence of svmutoms with the last employer.

j The Board concludes that in this case claimant was
asymptomatic for a short period of time, however, based upon
Dr. Stainsby's original diagnosis, concurred in by Dr. Berselli,
the claimant never fully recovered from her 1973 injury andthe work which sho did at Hervin was an aggjrsvation of her ori-
ginal injury sustained while in the employ of Quality Plastics.

! With respect to the extent of claimant's permanent
disability, the Board finds that the medical evidence clearly
indicates that claimant has suffered a substantial amount of
potential wage earning capacity. The very fact that her work
at Hervdn aggravated her initial injury presents a strong indi-
oation ,that claimant cannot continue in types of work which
would involve repeated movements of her neck v;ithout recurring-
pain V7h';ich would be sufficient to disable her. The Board con
cludes 'that the award of 32*^ which represents 10% of the max
imum is; insufficient and should be increased to 80° which is
25% of
bility.

the maximum allowable for claimant's unscheduled disa-

I The Board further concludes that North Pacific Insur
ance must reimburse Liberty  utual for all compensation which
it has ipaid to claimant as a result of the .307 order of Feb
ruary 25, 1977 and must pay claimant compensation for temporary
total disability from November 15, 1976, the date the carrier
received Dr. Stainsby's report of aggravation and until Feb
ruary 2, 1977, the date of claimant's claim against Quality
Plastics. The Board agrees that the assessment of penalties
would not be appropriate under the circumstances of this case.

The Board also finds that claimant's condition is
medically stationary as indicated by the Determination Order
of June 3, 1977, therefore, the Board by its order will increase
the award for permanent partial disability granted by that
Determination Order which was affirmed by the ALJ in his order.

ORDER
The order of the ALJ, dated December 21, 1977, as

reissued on January 20, 1978, is reversed.
I Claimant is granted 80° for unscheduled upper back

disability which shall be paid to claimant by the employer.
Quality Plastics, Inc., and its carrier. North Pacific Insur
ance Company.

! North Pacific Insurance Company shall reimburse
Liberty  utual for all monies which it has paid to claimant
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to the order issued under the provisions of ORS ~~§ 1 

3o7 9n ftbru�ry 25, 1977 ~nd pursuant to.the Determination 
Orde~ ~ated June 3, 1977. The balance of any compensation 

· remaining due claimant under the orovisions of the Determin
ation Order shall be paid by North Pacific Insurance Company 
and claimant's aggravation rights shall run from the date of 
that.order. 

Claimant's· attorney is awarded as a reasonable at
torney's fee for his services at Board review a sum equal to 
25% of the increased compensation granted to claimant by this 

order, p~y~ole out of ~aid comp~~~~tion as paid, not to exceed 
$2,300. 

WCB CASE NO. 77-3224 

RICHARD DOWELL, CLAIMANT 
John H. Hingson III, Claimant's Atty~ 

QAIP, Legal ~ervlces, Defense Atty. 
Request for Review by Clai"mant 

AUGUST 3, 19 78 

Reviewed by Board 1-1embers Wilson and Phillips. 

The claimant seeks review by the Board of the Admin- 4i 
i'strative Law Judge's (ALJ) order which granted him an addi-

tionJl a~g~d 6f 49°; claimant.had been awarded 96° by a Deter-
mination Order dated March 3, 1977. Claimant contends .that he 
is permanently and totally disabled. 

Claimant suffered a compensable injury on August 15, 
1975 while working as a laborer on a dairy farm. One month 
later Dr. Fry performed a laminectdmy L3, L4 with disc excision. 

Claimant, who is 35 years old, was involved in 
another industrial injury on February 17, 1969 while working 
in a plywood mill and as a result of this injury received an 
award of 32° for 10% unscheduled low back disability. 

After the September 15, 1975 surgery claimant never 
recovered to the point that he could do any type of work which 
involved repetitive bending, stooping and twisting of the 
trunk, nor could he lift more .than 30 pounds. Claimant was 
unable to do any work requiring him to sit or· stand through
out an eight-hour shift without being able to change positions 
.when necessary. 

Dr. Fry felt that claimant should be given some as
sistance by the Disability Prevention Division and that some 
effort should be made to gain some type of employment or re
training for claimant. Although claimant had one year of 
high school education he is unable to either read nor write 

-136-

pursuant to the order issued under the provisions of ORS
307 vn F bruary 25, 1977 and pursuant to-the Determination
Order dated June 3, 1977. The balance of any compensation
remaining due claimant under the provisions of the Determin
ation Order shall be paid by North Pacific Insurance Company
and claimant's aggravation rights shall run from the date of
that.order.

m

Claimant's’ attorney is awarded as a reasonable at
torney's fee for his services at Board review a sum equal to
25% of the increased compensation granted to claimant by this
order, payable out Of ssld Gompsngation as paid, not to exceed$2,300.

WCB CASE NO. 77-3224

RICHARD DOWELL, CLAI ANT
John H. Hingson III, Claimant's Atty.
SAIP, Legal Services, Defense Atty.Request for Review by Claimant

AUGUST 3, 1978

Reviewed by Board  embers Wilson and Phillips.
The claimant seeks review by the Board of the Admin

istrative Law Judge's (ALJ) order which granted him an addi
tional if 4S°; claimant.had been awarded 96° by a Determination Order dated  arch 3, 1977. Claimant contends .that he
is permanently and totally disabled.

Claimant suffered a compensable injury on August 15,
1975 while working as a laborer on a dairy farm. One month
later Dr. Fry performed a laminectomy L3, L4 with disc excision

Claimant, who is 35 years old, was involved in
another industrial injury on February 17, 1969 while working
in a plywood mill and as a result of this injury received an
award of 32° for 10% unscheduled low back disability.

After the September 15, 1975 surgery claimant never
recovered to the point that he could do any type of work which
involved repetitive bending, stooping and twisting of the
trunk, nor could he lift more than 30 pounds. Claimant was
unable to do any work requiring him to sit or' stand through
out an eight-hour shift without being able to change positions
-when necessary.

Dr. Fry felt that claimant should be given some as
sistance by the,Disability Prevention Division and that some
effort should be made to gain some type of employment or re
training for claimant. Although claimant had one year of
high school education he is unable to either read nor write

#
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which would make 
retrain J cL1imant 
limitations. 

it very cH.tficull, ~f not tM~"ie~rniblG, to 
for some type of work within his physical 

•· 

. I 
claimant 

On l1arch 3, 1977 a Determination Order awarded 
96° for 30% u~scheduled disaSility. · 

The ALJ found that claimant had not made very many 
actual job applicati�nB ~nd th~t ,hiij ~everal contacts with 
DPD andithe Department of Vocational Rehabilitation had been 
unprodu~tive. The option most promising was developing an 
on-the-job training program, however, none had been tound at 
the tim~ of the hearing. The claimant's file was closed with 
a note that if a reasonable goal could be selected claimant 
could r~turn and his ·claim would be reopened so that proposed 
objecti~es could be explored. 

I The ALJ found that claimant had spent some time look-
ing into the possibility of mobile butchering on a self-employed 
basis. jClaimant £eels that he could do the work if he were able 
to hire someone to do the heavy lifting. Claimant also indi
cated h~ would be willing to move to any part of the state of 
Oregon in order to find a job which he could do. 

I The ALJ concluded that claimant failed to persuade 
him that he was permanently and totally disabled; however, 
with re~ard to hj.s unscheduled disability he found that claim
ant had/ done primarily manual labor since he left school after 
the 9th grade, was of limited intelligence (functionally illi
terate)I and his aptitudes were few. The ALJ doubted that the 
claimanf 1 s desire to seek self employment as a mobile butcher 
was practical. He recommended that claimant return to his 
DVR coubselor for further efforts towards job placement. 

I · At the present time claimant has received 32° for 
his 196,9 injury and 96° for his 1975 injury, a total of 128° 
for 40~ of the maximum allowable b~ statute for unscheduled 
disabiLity. The ALJ found claimant was entitled to an addi
tional 14 8° to adequately compensate him for his loss of poten
tial wage earning capacity. He accordingly increased the 
award ~ade by the Determination Order of 96° to 144° for 45% 
unscheduled low back disability. 

I · The Board, after de nova review, finds that claim
ant's work background consisted primarily of heavy manual 
labo~; je. g., loading. box cars, pulling on the green chain, 
feeding dryers, turning sheets of plywood and laying core in 
plywooq mills. He_ had worked in a scrap mill in a steel 
warehouse where he used his back extensively and, at the 
time h~ was injured in 1975, he was working on a dairy farm 
which ~lso required extensive use of his back. j . 
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which would make it very difficult, rl: not toretrain I'claimant for some type ^of work within his physical
limitations,

On  arch 3,^1977 a Determination Order awarded
claimant 96° for 30% unscheduled disability.

j The ALJ found that claimant had not made very many
flctuai job applications and that,bis s v ral contacts withDPD andjthe Department of Vocational Rehabilitation had been
unproductive. The option most promising was developing an
on-the-job training program, however, none had been found at
the time of the hearing. The claimant's file was closed with
a note that if a reasonable goal could be selected claimant
could return- and his -claim would be reopened so that proposed
objectiyes could be explored.

The ALJ found that claimant had spent some time look
ing into the possibility of mobile butchering on a self-employed
basis. Claimant feels that he could do the work if he were able
to hire someone to do the heavy lifting. Claimant also indi
cated he would be willing to move to any part of the state of
Oregon in order to find a job which he could do.

The ALJ concluded that claimant failed to persuade
him that he w^as permanently and totally disabled; however,
with regard to hi.s unscheduled disability he found that claim
ant had done primarily mianual labor since he left school after
the 9th grade, was of limited intelligence (functionally illi
terate) and his aptitudes were few. The ALJ doubted that the
claimant's desire to seek self employment as a mobile butcher
was practical. He recommended that claimant return to his
DVR counselor for further .efforts towards job placem.ent.

At the present time claimant has received 32° for
his 1969 injury and 96° for his 1975 injury, a total of 128°
for 40% of the maximum allowable by statute for unscheduled
disability. The ALJ found claimant v/as entitled to an addi
tional 48° to adequately compensate him for his loss of poten
tial v/age earning capacity. He. accordingly increased the
award made by the Determination Order of 96° to 144° for 45%
unscheduled low back disability.

The Board, after de novo review, finds that claim
ant's work background consisted primarily of heavy manuallabor; je.g., loading box cars, pulling on the green chain,
feeding dryers, turning sheets of plywood and laying core in
plywood mills. He had worked in a scrap mill in a steel
warehouse where he used his back extensively and, at the
time he was injured in 1975, he was working on a dairy farm
which also required extensive use of his back.
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his surgery in September 1975 Dr. Fry con
cluded that any job requiring lifting,' straining, or stand
ing for long periods of time or jobs requiring him to sit 
in~ fixed ~osition c~using him to bend ?Y~. tor Q prolong~d 
PQI lOd ~f b.me wou1J be "out of the question". 1\Then this 
limitation on claimant's work 'activities is considered to
gether with his illiteracy and educational ~ackqround, it 
becomes readily apparent that claimant pas lost-a substantial 
amount of the labor market which was available to him prior 
to his industrial injury. 

The evidence indicates that claimant has sought 
employment but without success; claimant is conscientious and 
willing to do whatever he can to enable him to return to work. 

The Board concludes that claimant has suffered a 
substantially greater loss of his wage earning capacity than 
is represented by the award of 144°, however, the evidence 
does not support a finding that claimant is permanently and 
totally disabled. To adequately compensate cl~iman~ fg~ hi6 
lOQQ 0£ ~~ge earning capacity an award of 240° equal to 75% 
of the maximum allowable by statute for an unscheduled dis
ability is indicated. 

The Board also recommends .that the Field Services 
Division of the Workers' Compensation Department do all that 
it can to assist claimant to obtain employment which is within 
his physical and mental limitations. 

ORDER 

The order of the ALJ, dated January 31, 1978, is 
modified. 

Claimant is awarded 240° of a maximum of 320° for 
unscheduled low back disability. This award is in lieu of 
the award made by the ALJ 1 s order which in all other respects 
is affirmed. 

Clai8ant 1 s counsel is awarded as a reasonable attor
ney's fee for his services at Board review a sum equal to 25% 
of the increased compensation granted claimant by this order, 
payable out of such increased compensation as paid, not to ex
ceed $2,300. 
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After his surgery in September 1975 Dr. Fry con
cluded that any job requiring lifting/ straining, or stand
ing for long periods of time or jobs requiring him to sit
in a fixed position causing him to bend oy^j' ^Qp q piOlOrifJQd
pQliOd time woulc3 be "out of the question". When this
limitation on claimant's work‘activities is .considered to
gether with his illiteracy and educational background, it
becomes readily apparent that claimant has lost a substantial
amount of the labor market which was available to him prior
to his industrial injury.

The evidence indicates that claimant has sought
employment but without success; claimant is conscientious and
willing to do whatever he can to enable him to return to work.

The Board concludes that claimant has suffered a
substantially greater loss of his wage earning capacity than
is represented by the award of 144°, however, the evidence
does not support a finding that claimant is permanently and
totally disabled. To adequately compensate claimant hlS
lOSG of Wa^e earning capacity an award of 240° equal to 75%
of the maximum allowable by statute for an unscheduled dis
ability is indicated.

The Board also recommends that the Field Services
Division of the Workers' Compensation Department do all that
it can to assist claimant to obtain employment which is within
his physical and mental limitations.

ORDER

modified.
The order of the ALJ, dated January 31, 1978, is

Claimant is awarded 240° of a maximum of 320° for
unscheduled low back disability. This award is in lieu of
the award made by the ALJ's order which in all other respects
is affirmed.

Claimant's counsel is awarded as a reasonable attor
ney's fee for his services at Board review a sum equal to 25%
of the increased compensation granted claimant by this order,
payable.out of such increased compensation as paid, not to ex
ceed $2,300.
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CASE NO. 76-4760 

' CATHERINE HANKINS,. CLAIMANT· 
! 

Robert S. Gardner, Claimant's Atty. 
SAIF, L~gal Services, Defense Atty. 
Request' for Review by Claimant 

I • 

AUGUST 3, 19 78 

Reviewed by Board Hembers Wilson and Phillips. 

Claimant seeks Board review of the Administrative Law 
Juc.ge 1 si (ALJ) order which affirmed the August 30, 1976 Determin
ation O~der wherebv she was granted compensation equal to 16° for 5% 
unschedGled right ~houlder disability. 

j The Board, after de nova review, affirms and adopts the 
Opinion! and Order of the ALJ, a copy of which is attached hereto 
and, by\ this reference, is made a part hereof. 

! 
I 

I ORDER 
I 
I 

1 The order of the ALJ, dated November 9, 11,,, ls afffirmed. 

WCB CASE NO. 77-6362 

JOHN LO,E, CLAI.MAi1T 
Kenned~, King & Mcclurg, Claimant's 

Attysj. 
SAIF, Legal Services, Defense Atty. 

I Request for Review by Claimant 
I 

AUGUST 3, 1978 

I 
Reviewed by Board Members Moore and Phillips. 

Claimant seeks Board review of the Administrative 
Law Judge 1 s {ALJ) order which granted him compensation equal 
to 3° ~or loss of the right ring finger and 4.5° [sic] for 
loss of. opposition of the right thumb. 

I The Board, after de nova review, affirms and adopts 
the Op~nion and Order of the ALJ, a copy of which is attached 
here~o Jand, _by this reference, is ·made a part hereof. A cor
rect1ori should be made, however,- on page 2 of the order 'in 
the sec,ond full paragraph. The figure "4. 5 °" should be changed 
to read "4.8°". 

ORDER 

J The order of the ALJ, dated February 28, 1978, is 
affirm~d. 
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AUGUST 3, 1978

CATPiERINE HANKINS, CLAIMANT'
Rob rt S. Gardn r, Claimant's Atty
SAIF, L gal S rvic s, D f ns Atty
R qu st' for R vi w by Claimant

I WCB CASE NO. 76-4760

Reviewed by Board  embers V7ilson and Phillips.
! Claimant seeks Board review of the Administrative LawJudge'sl (ALJ) order which affirmed the August 30, 1976 Determin

ation Order whereby she was granted compensation equal to 16° for 5%
unscheduled right shoulder disability.

The Board, after de novo review, affirms and adopts the
Opinion! and Order of the ALJ, a copy of which is attached hereto
and, byj this reference, is made a part hereof.

ORDER

I The order of the ALJ, dated November 9, 1$77, is a£££irmed

j WCB CASE NO. 77-6362 AUGUST 3, 1978
JOHN LOE, CLAI AI4T
Kennedy!, King &  cClurg, Claimant's

Attysj.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

Reviewed by Board  embers  oore and Phillips.
Claimant seeks Board review of the Administrative

Law Judge's (ALJ) order which granted him compensation equal
to 3° fpr loss of the right ring finger and 4.5° [sic] for
loss of; opposition of the right thumb.

The Board, after de novo review, affirms and adopts
the Opinion and Order of the ALJ, a copy of which is attached
hereto and, by this reference, is'made a part hereof. A cor
rection should be made, however,; on page 2 of the order In
the second full paragraph. The figure "4.5°" should be changed
to read "4.8°".

ORDER
The order of the ALJ, dated February 28, 1978, is

affirmed.

139- -

WCB 

i 

i j
I 
II 



  
   
    
     

      

     
       

          
    

          
             

        

          

      
    

    
    

      
       

         
        

 
         

             
         

          

CASE NO. 77-4490 

BECKY PIERCEY, CLAIMANT 
Sid Hrookl@y, Clalrnan~ 1s Atty. 
Bruce A. Bottini, Defense Atty. 
Request for Review by Claimant 

AUGUST 3, 1978 

Reviewed by Board Hernbers Wilson and Phillips. 

Claimant seeks Board review of the Administrative Law 
Judge's order which affirmed the carrier's denial of q~~ ~l~~m 
for~ dQrmJ~i~i~ t6ndilion. 

The Board, after de novo review, affirms and adopts the 
Opinion and Order of the ALJ, a copy of which is attached hereto 
and, by this reference, is made a p2rt hereof. 

ORDER 

The order of the ALJ, dated February 24, 1978, is af-
. firmed. 

WCB CASE NO. 77-2376 

CHARLES C. TACKETT, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Request for Review by claimant 

AUGUST 3, 1978 

Reviewed by Board Members Hoore and Phillips. 

Claimant seeks Board review of the Administrative 
Law Judge's (ALJ). order which granted him temporary total 
disability benefits from October 14, 1976 through DeceIT~er 
27, 1976. 

The Board, after de novo review, affirms and adopts 
the Opinion and Order of the ALJ, a copy of which is attached 
hereto and, by this reference, is made a part hereof. 

ORDER 

The order of the ALJ, dated January 13, 1978, is af-
finned. 
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BECKY PIERCEY, CLAI ANT
5id BrOOklSy, Claimant's Atty.
Bruce A. Bottini, Defense Atty.
Request for Review by Claimant «

WCB CASi: NO. 77 4490 AUGUST 3, 1978

Reviewed by Board  embers Wilson and Phillips.
Claimant seeks Board review of the Administrative Law

Judge's order which affirmed the carrier's denial of he^ Sldim
for s dormatitis 66ndition.

The Board, after de novo review, affirms and adopts the
Opinion and Order of the ALJ, a copy of which is attached hereto
and, by this reference, is made a part hereof.

ORDER
The order of the ALJ, dated February 24, 1978, is af

firmed.

WCB CASE NO. 77-2376 AUGUST 3, 1978
CHARLES C. TACKETT, CLAI ANT
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

Reviev/ed by Board  embers  oore and Phillips.
Claimant seeks Board review of the Administrative

Law Judge's (ALJ); order which granted him temporary total
disability benefits from October 14, 1976 through December
27, 1976.

The Board, after de novo review, affirms and adopts
the Opinion and Order of the ALJ, a copy of which is attached
hereto and, by this reference, is made a part hereof,

ORDER

t

firmed.
The order of the ALJ, dated January 13, 1978, is af-
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WCB CASE NO. 77-1724 

GLADYS j. WEHING.ER, CLAIMANT 
A. C. R611, Claimant's Atty. 
SAIF, L~gal Services, Defense Atty. 
Request/for Review by Claimant 

AUGUST 3, 1978 
• 

Reviewed by Board Members \;,iison and P_hillips. 

. Claimant seeks Boarc'rev.:l.ew or the Administrative LAW 
Judge's i (ALJ) order which affirmed the Fund's denial of her 
claim for an occupational disease. 

I 
j The Board, after de riovo review, affirms and adopts 

the Opinion .,and Or.der . ., .. of the ;>.LJ, a Cf?PY. of which is attached 
hereto ~nd, by this reference, is made a part hereof. The ALJ 
found tre claimant and her husband were maintaining a dairy farm 
in 1971!, however, the evidence reveals that aii of the dairy. 
cows haij been sold. in 1968. · 

I 
j 

ORDER 

firmed.\ 
. j 

The order .. 9£ the ALJ, date_g November 28, 1977, is 

WCB CASE NO. 77-3973 

EUGENE M. ALSMAN, CLAI-MANT 
Pozzi, Wilson, Atchison, Kahn & 

o' Lea-ry, Claimant's Attys. 
SAIF, L~gal Services, Defense Atty. 
Request 1 for Review by the SAIF 

I 

'AUGUST 4, 1978 

I 
1 Reviewed by Board Uembers Wilson and ·Phillips. 
I 

af-

i The State Accident Insurance Fund seeks Board review 
of the Administrative Law Judge's (ALJ) order which found claim
ant to be permanently and totally disabled. 

I 
I 

I The Board, after de nova review, affirms and adopts 
the Opinion and Order of the ALJ, a copy of which is attached 
hereto ~nd, by this reference, is made a part hereof. 

I ORDER 

firmed. 
The order of the ALJ, dated January 30, 1978, is af-

Claimant's attorney is hereby granted a reasonable 
attorn~y's fee for his services in connection with this Board 
review in the amount of $200~ payable by the Fund. 
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AUGUST 3, 1978WCB CASE NO. 77-1724

GLADYS J. WEHINGER, CLAIMANT
A. C. Roll, Claimant's Atty.
SAIF, L gal S rvic s, D f ns AttyR qu st!for R vi w by Claimant

Reviewed by Board  embers Wilson and Phillips.

; Claimant seeks Board ’review the Ac^inistrative LSW
Judge'sj (ALJ) order which affirmed the Fund's denial of her
claim for an occupational disease.

I The Board, after de novo review, affirms and adopts
the Opinion ..and Order_.of the ALJ, a copy of which is attached
hereto and, by this reference, is made a part hereof. The ALJ
found the claimant and her husband were maintaining a dairy farm
in 1971!, however, the evidence reveals that ail of the dairy
cows had been sold in 1968.

ORDER
The order^ of the ALJ, dated November 28 , 1977 , is af

firm d .
/

AUGUST 4, 1978WCB CASE NO. 77-3973

EUGENE M. ALSMAN, CLAIMANT
Pozzi, Wilson, Atchison, Kahn &

O'L ary, Claimant's Attys.
SAIF, L gal S rvic s, D f ns Atty.
R qu st for R vi w by th SAIF

Reviewed by Board  embers Wilson and 'Phillips.
j The State Accident Insurance Fund seeks Board review

of the Administrative Law Judge's (ALJ) order which found claim
ant to be permanently and totally disabled.

I The Board, after de novo review, affirms and adopts
the Opinion and Order of the ALJ, a copy of which is attached
hereto and, by this reference, is made a part hereof.

ORDER

firmed.
The order of the ALJ, dated January 30, 1978, is af-

Claimant's attorney is hereby granted a reasonable
attorney's fee for his services in connection with this Board
review in the amount of $200, payable by the Fund.
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CASE NO. 77-358 

JOHN T. BARKER, CLAIMANT 
Harry R. Kraus, Claimant's Atty. 
~Alf,' L@gal SQI'Vi~~s, ~efense Atty. 
Request for Review by the SAIF 

AUGUST 4, 1978 

Reviewed by Board Members Wilson and Phillips. 

The State Accident Insurance Fund seeks Board review 
of the Administrative Law Judge's (ALJ) order which found claim
ant's claim compensable and remanded it tQ tbfl fund for aCCQp~an~~ 
Jnd P!Y!.'r'tent of benefits pursuant to Oregon Horkers 1 Compensation 
Law. The Fund contends that claimant's claim is not compensable 
and that its denial sh9uld be affirmed. 

Claimant, at the age of 36, alleges he developed pneu
monia as a result o~ his work exposure. Claimant worked at the 
Veteran's Thrift Store as a cloth-rag salvager and alleges he 
developed pneumonia in November 1976 for wh~<wn he WB.5 hospitali2Qd. 

Claimant's work area is an area about 20' x 20' in size. 
One end has two large doors which were sometimes open or partially 
open. Claimant testified his work was strenuous causing him to 
perspire. He would then tak~ a break and stand around until he Q 
cooled, down. W 

Ind ~~ve~er ~976 claimant d~v~iQped a cough, 1 £horrn~~~ 
Of ~!ti~-1:.h an nis head hurt and he became dizzy. Dr. Hansen 
diagnosed pleuritis and possible early pneumonitis. Dr. Lloyd 
in December 1976 diagnosed pneumonia and reported the cause of 
his pneumonia was his working in the back of the store with the 
doors open. 

Claimant filed his claim on December 6, 1976 which the 
Fund denied on January 11, 1977. 

The ALJ found that based on Dr. Hansen and Dr. Lloyd's 
reports that claimant developed his pneumonia due to his indus
trial exposure. 

The Board, after de novo review, concurs with the 
ALJ's order, Drs; Lloyd and Hansen both clearly relate claim
ant's·work exposure to his development of his pneumonia. There
fore, the Board finds, as did the ALJ, that claimant's claim 
for his pneumonia is compensable. 

ORDER 

The AI.J's order, dated February 27, 1978, is affirmed. 

Claimant's attorney is hereby granted as. a reasonable 
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JOHN T. BARKER, CLAI ANT
Harry R. Kraus, Claimant's Atty.
SAIF; Services, Defense Atty,
Request for Review by the SAIF

WCB CASE NO. 77-358 AUGUST 4, 1978

m

Reviewed by Board  embers Wilson and Phillips.

The State Accident Insurance Fund seeks Board review
of the Administrative Law Judge's (ALJ) order which found claim
ant's claim compensable and remanded it t? thfi Fund fOT AGCQpfeJnffS
nnd payment of benefits pursuant to Oregon Workers' Compensation
Law. The Fund contends that claimant's claim is not compensable
and that its denial should be affirmed.

Claimant, at the age of 36, alleges he developed pneu
monia as a result of his work exposure. Claimant worked at the
Veteran's Thrift Store as a cloth-rag salvager and alleges he
developed pneumonia in November 1976 for w^igh h6 W35 hOSpltSliSQd

Claimant's work area is an area about 20' x 20' in size
One end has two large doors which were sometimes open or partially
open. Claimant testified his work was strenuous causing him to
perspire. He would then take a break and stand around until he
cooled down.

In November 1976 claimant dey^lgped d COUgh, ' EhortliesS
of and bIS head hurt and he became dizzy. Dr. Hansen
diagnosed pleuritis and possible early pneumonitis. Dr. Lloyd
in December 1976 diagnosed pneumonia and reported the cause of
his pneumonia was his working in the back of the store with the
doors open.

Claimant filed his claim on December 6, 1976 which the
Fund denied on January 11, 1977.

The ALJ found that based on Dr. Hansen and Dr. Lloyd's
reports that claimant developed his pneumonia due to his indus
trial exposure.

m

Th Board, aft r d novo r vi w, concurs with th 
ALJ's ord r, Drs; Lloyd and Hans n both cl arly r lat claim
ant's work  xposur -to his d v lopm nt of his pn umonia. Th r 
for , th Board finds, as did th ALJ, that claimant's claim 
for his pn umonia is comp nsabl .

ORDER
The ALJ's order, dated February 27, 1978, is affirmed
Claimant's attorney is hereby granted as a reasonable m

-142-



     
    

   

     
  

    
    

       
    

      
      

                     
           

   
           

          
           
          

           
         

           
           
             

            
         
         

  
          

                 

           
                     

            
             
         

        
            

            
        
          

attorney's.fee for hi5 5BIY1GG5 ~t ~Q~f~ review a sum e~uat to 
$300, p~yable by the Fund. 

I 
I 

I 

I 
WCB CASE NO. 77-4079 

JOHN DEAN, CLAIMANT 
Kirkpatrick & Howe, Claimant 1 s A.ttys. 
Southed Spaulding, Kinsey, Williamson 

& Schwabe, Defense Attys. 
Kelih ol ivans, ~efense A~ly. 
Request! for Review by Claimant 

AUGUST 4, 1978 

I 

I 
Reviewed by Board Members 1-hlson and Phillips. 

I €laimanb-seeks Board re~iew of the Administrative 
Law Judge's (ALJ) order which affirmed the denial issued by Mt. 
Calvary\ Cernetary (Mt. Cal~ary) and the denial of Triple R Ent~r
prises (Triple R). Claimant contends he was an employee of Mt. 
Calvary when he was injured. 

Claimant, at the age of 27, alleges that on April 22, 
1977 he sustained a com:Jression fracture of his back which re
sulted ~n paraplegia whlle employed by Mt. Calvary as a laborer. 
Claima~t had been employed approximately 10 days prior to his in
j'ury. He worked with another employee of Ht. Cal vary who had 
been wi!th the employer for a longer period of time. 

I 
I On April 22, 1977 claimant and the co-employee had fin-

ished one job and were returning to the employer's office when 
they w~re asked by the president of Triple R to-assist with the 
erection of a wall on property across the street from Mt. Calvary's 
propert'y. .They both responded. and, while assisting, the wall 
collapied and claimant sustained a compression fracture at Ll 
with rEisul ting paraplegia. · . . 

I On June 3, 1977 Mt.·calvary issued its denial on the 
basis that claimant's injury did not arise out of or in the course 
of ernpiloymen t with i''lt. Cal vary. 

I On July 8, 1977 Mt. Calvary moved to join Triple R, 
alleging it was the employer of claimant at the time of his in
jurv. !claimant objected to the joinder, claiming that Triple 
R was riot his employer at the time'of his injury. On September 
13, 19~7 Triple R was joined as a necessary party and on October 
3, 1977 it denied that claimant was employed by it. 

Claimant and the co-employee had both proceeded on 
their oi"m to the Triple R worksi te. Tr ipl2 R had of fen~d to 
buv some beer after the end of the work day, however, there 
wa; not1 any employrnen t agreement or arransernent between claim
ant an~ Triple R. The co-employee who was with claimant was 

-143-
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attorney's ■ fee for his ssiYicss
$300, payable by the Fund.

fit review a sum Gcjuai to

WCB CASE NO. 77-4079 AUGUST 4, 1978
JOHN BEAN, CLAI ANT
Kirkpatrick & Howe, Claimant’s Attys.
Souther', Spaulding, Kinsey, Williamson

& Schwabe, Defense Attys.Keith d[ Evans, defense Atty.
Request! for Review by Claimant

Reviewed by Board  embers IVilson and Phillips.
Glaimant'-seeks Board review of the Administrative

Law Judge's (ALJ) order which affirmed the denial issued by  t.Calvary! Cemetery ( t. Calvary) and the denial of Triple R Enter
prises
Calvary

{Triple R). Claimant contends he was an employee of  t.
when he was injured.

Claimant, at the age of 27, alleges that on April 22,
1977 he sustained a compression fracture of his back which re
sulted rn paraplegia v;hile employed by  t. Calvary as a .laborer.
Claimant had been em.ployed approximately 10 days prior to his in
jury. He worked with another employee of  t. Calvary who had
been with the employer for a longer period of time.

On April 22, 1977 claimant and the co-employee had fin- ■
ished one job and were returning to the employer's office when
they were asked by the president of Triple R to “assist with the
erection of a wall on property across the street from  t. Calvary's
property. .They both responded- and, v/hile assisting, the wall
collapsed and claimant sustained a compression fracture at Ll
with resulting paraplegia.

On June 3, 1977  t.'Calvary issued its denial on the
basis tihat claimant's injury did not arise out of or in the courseof empljoyment with  t. Calvary.

On July 8, 1977  t. Calvary moved to join Triple R,
alleging it was the employer of claimant at the time of his injury. |ciaimant objected to the joinder, claiming that Triple
R was riot his employer at the time'of his injury. On September
13, 197|7 Triple R was joined as a necessary party and on October
3, 1977 it denied that claimant was employed by it.

Claimant and the co-employee had both proceeded on
their own to the Triple R worksite. Triple R had offered to
buy some beer after the end of the work day, however, there
was not any employment agreement or arrangement between claim
ant and Triple R. The co-employee who was with claimant was

143- -



         
       

        
         

          
          

        
           

   

 
        

          
            
           

          
          

           
             
           
            

           
               
     

           
            

         
       

        
            

        
  

   
   

      
 

    

  

       

        

his supervisor. Claimant's employment ~t Mt. Calvarv did 
not include the performance of any construction projects: 

The superintendent for Mt. Calvary testified that its 
employees were requ~red ~o reques~ 'refmission to leay~ thfl pre
mis@~ ~nd WQF~ ~equired to obtain permission from their employer 
prior to assisting visitors who exp~rienced car trouble or other 
difficulties on its property. The superintendent testified he 
would not have given permission to the employees of Nt. Calvary 
to assist Triple R. 

Tripl~ R. 
No claim ever has been filed by claimant a~ainst 

The ALJ found that claimant's injury did not arise out 
of or in the course of his emplo:yment at Mt. Calvary. Therefore, 
he approved its denial. Based on the fact that claimant never 
filed a claim against Triple R, he also approved their denial. 

The Board, after de novo review, concurs with the ALJ's 
order. The injqry sustain~d by clai~apt did not arise out of 
nor was it in the course of his employment with Ht. Calvary. The 
Board finds claimant's assi~t~n~e in helping to @IQOt a wall te~ 
Triple R was not for the benefit of his employer, Ht. Calvary; 
it was an activity not contemplated by the employer or claimant 
at the time he was hired or later and it was not an ordinary risk 
of cl~imant incidental to the employment. -

The wall erection did not take place on the Mt. Calvary 
property and was not directed by or acquiesced in by Mt: Calvary 
nor was claimant paid for his a 9sistance; he voluntarily under
took this unauthorized activity .in assis~ing Triple R. 

Therefore, the Board finds claimant's injury did not 
arise out of or in the course of hi's employrnen t with Mt. Cal vary. 

ORDER 

The Administrative Law Judge's order, dated January 2-7, 
1978, is affirmed. 

WCB CASE NO. 76-2970 

HERSCHEL BEAUPRE, CLAIMANT 
Jones, Lang, Klein, Wolf & Smith, 

Defense Attys .. 
Request for Review by Claimant 

AUGUST 4, 1978 

Reviewed by Board Members Wil:5on and Phillips. 

Claimant seeks review by the.Board of the Adrninis-

-144-

not his supervisor. Claimant's employment at lit. Calvary did
not include the performance of any construction projects.

The superintendent for  t, Calvary testified that its
employees were required to request permission to leay§ -^^6
miseg and wops uired to obtain permission from their employer
prior to assisting visitors who experienced car trouble or other
difficulties on its property. The superintendent testified he
would not have given permission to the employees of  t. Calvary
to assist Triple R.

Triple R,
No claim ever has been filed by claimant aaainst

The ALJ found that claimant's injury did not arise out
of or in the course of, his employment at  t. Calvary. Therefore,
he approved its denial. Based on the fact that claimant never
filed a claim against Triple R, he also approved their denial.

The Board, after de novo review, concurs with the ALJ's
order. The injury sustained by claimant did not arise out of
nor was it in the course of his employment with  t. Calvary. The
Board finds claimant's assisy^^yg in helping tO eiQGt 3l Wall ffii?
Triple R was not for the benefit of his employer,  t, Calvary;
it was an activity not contemplated by the employer or claimant
at the time he was hired or later and it was not an ordinary risk
of claimant incidental to the employment.

The wall erection did not take place on the I^t. Calvary
property and was not directed by or acquiesced in by  t. Calvary
nor was claimant paid for his assistance; he voluntarily under
took this unauthorized activity in assisting Triple R.

Therefore, the Board finds claimant's injury did not
arise out of or in the course of hi's employment with  t. Calvary.

ORDER
The Administrative Law Judge's order, dated January 27,

1978, is affirmed.

WCB CASE NO. 76-2970
HERSCHEL BEAUPRE, CLAI ANT
Jones, Lang, Klein, Wolf & Smith,

Defense Attys.
Request for Review by Claimant

AUGUST 4, 1978

Reviewed by Board  embers Wilson and Phillips.
Claimant seeks review by the Board of the AdminiS'
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ve I Law Judge's (ALJ) order d_ir_ecting ,the empl_orr to pay . 
claimant awards equal to.35% ofi.the left forearm, ]~q e£ ~hg 
right f6rearm, 35% of the maximum allowable for unscheduled head, 
chest aha abdomen disability; affirming the 'oetermination Order 
of Junej 25, 1975 which had granted claimant an award equal to 
15% loss of the right leg; and sustaining the denial by the em
ployer ~f claimant's heart and stomac~_problems. 

' 

I· Claimant does not contend that he is permanently and 
totally: disabled but he does feel that the awards for his several 
disabilities are insufficent. 

i I Claimant suffered a compensable industrial injury on 
December 27, 1967 when he was involvec in a head~on collision 
with anbther vehicle. He sustained extensive and serious injur
ies. oh June 25, 1975, after claimant had had a personal inter
view wi~h the evaluation team; a·Deterrnination Order directed the 
carrier; to pay claimant 30 ° for 20% · 1oss of his left forearm, 
22.5° ~or 15% loss of his right forearm, 22.5° for 15% loss of 
his right leg and 64° for 20% unscheduled disability resulting 
from ~rijUry t6 hi~ ~~ad, ChQgt Jnd Jbdom@n. , 

I Claimant requested a hearing on the adesuacy of the 
Determ.iJnation Order and at the hearing the employer hand-delivered 
to cla~mant a letter de~ying any responsibility for claimant's 
heart tondition or ongoing stomach problems. Claimant acknowledged 
that h~ was aware that the employer had taken this position and he 
was pr~pared to proceed on to hearing on the issue of the denial 
as wel] as-the adequacy of the awards. 

I 
I Claimant was 58 years old at the time he ~uffered the 

injuries which were diagnosed as "fracture, both wrists, commin
uted f~actures of the right tibia and femur, nasal fracture, pos
s:i.ble ~nternal injuries, multiple abrasions and contusions". 
Claimartt ·was first treated by his family physician, Dr. Jackson, 
and th~n transferred by ambulance to the Good Samaritan Hospital 
in Por~land and was under the care of Dr. Cottrell, an orthopedic 
physician, who became claimant's principal treating doctor for 
his orthopedic problems. · 

' 

After extensive care at the hospital, claimant was ini
tially released on February 10, 1968 to return to Forest Grove 
Hospital under the care of Dr. Jackson. A month later he was 
return~d to Good Samaritan and after a prolonged stay he was an 
in-patient at the Rehabilitation Institute 9f Oregon on two occa
sions. 

Claimant has had two surgeries on his nose to repair 
the fr~cture damage and free the nasal passages; results of the 
surgery were acceptable but there was some mild residual deforn
ity. Dr. Parsons, a neurologist, also treated claimant at this 
time. [He performed nerve conduction studies and, after waiting 
for a possible natural healing of.the left wrist, performed sur-

-145-

#

trative Law Judge's (ALJ) order directing^the employer to pay
claimant awards equal to. 35% ofi„the lei!t forearm, '354 sf the
right forearm, 35% of the maximum allowable for unscheduled head,
chest and abdomen disability; affirm.ing the Determination Order
of June|25, 1975 which had granted claimant an award equal to
15% loss of the right leg; and sustaining the denial by the em
ployer of claimant's heart and stomach_problems.

1* Claimant does not contend that he is permanently and
totally| disabled but he does feel that the awards for his several
disabilities are insufficent.

j Claimant suffered a compensable industrial injury onDecember 27, 1967 when he was involved in a head-on collision
with another vehicle. He sustained extensive and serious injur
ies. On June 25, 1975, after claimant had had a personal inter
view with the evaluation team,- a • Determination Order directed the
carrieri to pay claimant 30® for 20% loss of his left forearm,
22.5® for 15% loss of his right forearm, 22.5® for 15% loss of
his right leg and 64® for 20% unscheduled disability resulting
from iniiiry t6 hls Msl , ohQGt and abdom@n.

Claimant requested a hearing on the adequacy of the
Determination Order and at the hearing the employer hand-delivered
to claimant a letter denying any responsibility for claimant's
heart condition or ongoing stomach problems. Claimant acknowledged
that he was aware that the employer had taken this position and he
was prepared to proceed on to hearing on the issue of the denial
as well as the adequacy of the awards.

Claimant was 58 years old at the time he suffered the
injuries which were diagnosed as "fracture, both wrists, commin
uted fractures of the right tibia and femur, nasal fracture, possible iinternal injuries, multiple abrasions and contusions".
Claimant was first treated by his family physician. Dr. Jackson,
and then transferred by ambulance to the Good Samaritan Hospital
in Portland and was under the care of Dr. Cottrell, an orthopedic
physician, who became claimant’s principal treating doctor for
his orthopedic problems.

After extensive care at the hospital, claimant was ini
tially released on February 10, 1968 to return to Forest Grove
Hospital under the care of Dr. Jackson. A month later he was
returned to Good Samaritan and after a prolonged stay he was an
in-patient at the Rehabilitation Institute of Oregon on two occa
sions.

Claimant has had two surgeries on his nose to repair
the fracture damage and free the nasal passages; results of the
surgery were acceptable but there was some mild residual deform
ity. Dr. Parsons, a neurologist, also treated claimant at this
time. jHe performed nerve conduction studies and, after waiting
for a possible natural healing of the left wrist, performed sur
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gery on the right wrist on December 28, 1970. Dr. Roger G. Smith 
treated claimant for·his internal problems~ 

The ALJ found that claimant had cornplaineq of irregu
lar heartbeat to Dr. Jackson and also to Dr. Leonard Rose. Dr. 
Wysham, a cardiologist who examined claimant, stated that there 
was no definite evidence that claimant has any coronary artery 
disease or myocardial damage. The only significant cardiac ab
normality was the presence of occasional and sometimes frequent 
ventricular extra systoles. When asked if this was caused by 
claimant's industrial injury in December 1967, Dr. Nysham replied 
that the evidence indicated that frequent ventricul~f ~ntrd 5y5-
tOl~.S occurrgd il'l November '1~65, therefore, there was no reason. 
to feel that the persistence of the same abnormality in 1967 
could be attributed to the industrial injury at that time. H·e 
concluded that in all probability there was no causal connec
tion between claimant's cardiac rhythm disturbance and his injury 
of December 1967. 

The ALJ found that the evidence indicated claimant had 
to use almost superhuman effort to recover from the affects of 

• 

his industrial injury. Claimant returned to work on January 6, 
1969 which was slightly more than a year after the accident. He 
had been working_as a general manager but.returned to the position 
of fleet manager, a job which involved selling on bids to govern
mental agencies and other large enterprises that require a volume 
of cars at a very low price. In this type of business the compe- -
tition is very stiff. · · 

The ALJ found that after claimant returned to work and 
until he retired at a~e 64 he ~Qijt t1mfl for 5UIQ@rigg bu~!~~~! 
haJ been no apparent problem concerning the payment of benefits 
for these periods of tempor~ry total disability. Claimant con
tended that he retired early.because of his general health which, 
of course, had been severely affected by his industrial injury. 
After retirement, claimant remained with the employer and receives 
$250 a month for part time work; this is below the limit and does 
not prevent ~laimant from receiving his full social security bene
fits. Claimant is also furnis~ed the use of a motor vehicle by 
his employer. 

Claimant testified that his leg still pains him but 
states that it is no worse now than it has been; both of his 
wrists bother him, the left more than the right. He testified 
that at times the pain would wake him'at 'night and he also tes
tified that he had been hospitalized because of problems with 
his wrist since the last medical report dated May 12, 1975; 
however, there was no medica~ evidence nor hospital re·cords in
troduced to cover these problems. He has pain in the bridge 
of his nose, from both wrists, his leg·and continuing discomfort 
in his abdomen. However, his biggest concern is the arrhythmia 
that ajfects his heart. He testified that he would like to be 
able to run as an 11 exercise and condition" method but because 
of his ·painful leg cannot do so. · 
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gery on the right wrist on December 28, 1970.
treated claimant for'his internal problems. Dr. Roger G. Smith

The ALJ found that claimant had complained of irregu
lar heartbeat to Dr. Jackson and also to Dr. Leonard Rose. Dr.
Wysham, a cardiologist who examined claimant, stated that there
was no definite evidence that claimant has any coronary artery
disease or myocardial damage. The only significant cardiac ab
normality was the presence of occasional and sometimes frequent
ventricular extra systoles. When asked if this was caused by
claimant's industrial injury in December 1967, Dr. Wysham replied
that the evidence indicated that frequent ventricular SYS”
tOl^S OCCUrrOd ih November 15^5, therefore, there was no reason
to feel that the persistence of the same abnormality in 1967
could be attributed to the industrial injury at that time. He
concluded that in all probability there was no causal connec
tion between claimant's cardiac rhythm disturbance and his injury
of December 1967.

The ALJ found that the evidence indicated claimant had
to use almost superhuman effort to recover from the affects of
his industrial injury. Claimant returned to work on January 6,
1969 which was slightly more than a year after the accident. He
had been working as a general manager but returned to the position
of fleet manager, a job which involved selling on bids to govern
mental agencies and other large enterprises that require a volume
of cars at a very low price. In this type of business the compe
tition is very stiff.

9

#

The ALJ found that after claimant returned to work and
until he retired at a^e 64 he log^ tilRS lOI 5Urg§ri0E bUt
had been no apparent problem concerning the payment of benefits
for these periods of temporary total disability. Claimant con
tended that he retired early because of his general health which,
of course, had been severely affected by his industrial injury.
After retirement, claimant remained with the employer and receives
$250 a month for part time work; this is below the limit and does
not prevent claimant from receiving his full social security bene
fits. Claimant is also furnished the use of a motor vehicle by
his employer.

Claimant testified that his leg still pains him but
states that it is no worse now than it has been; both of his
wrists bother him, the left more thanthe right. He testified
that at times the pain would wake him at 'night and he also tes
tified that he had been hospitalized because of problems with
his wrist since the last medical report dated Hay 12, 1975;
however, there was no medical evidence nor hospital records in
troduced to cover these problems. He has pain in the bridge
of his nose, from both wrists, his leg and continuing discomfort
in his abdomen. However, his biggest concern is the arrhythmia
that affects his heart. He testified that he would like to be
able to run as an "exercise and condition" method but because
of his painful leg cannot do so.
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I 

The ALJ found that claimant·,· during the hearing, and 
while t~stifying, appeared to.~e physically at ease and able to 
move without limitation and \~ithout anv noticeable limp. He 
showed Ao physical disability either i~ lifting various items 

I ~ • 

which he had before him at his table and there was nolhinq lhAl 
the ALJlcould detect that would disclose any physical limitation 

I 

whatever/·. The ALJ found claimant had worked with only short ab-
. f. . 69 sences since irst re.turning to his jS?b on January 9, 19 . 

I 
The ALJ, after carefully considering the testimony of 

~lAifflA~~ Jnd ~hg docurngntJrv guidQnCG r@c~ived, found that the\ 
denial bf claimant's heart ~roblems and stomach problems was jus
tified. I He found no medical testimony concerning any disability 
from stpmach problems and the most authoritative report concern
ing cla 1imant 1 s arrhvthmia condition was that of Dr. \"Nsham who 
stated ~n all ?roba~ility there was no causal connection between 
claiman;t • s cardiac rhythm disturbance·· and his industrial injury. 

I Hith respect to claimant's loss of wage earning capa-
city resulting from his industrial injury, the ALJ, after taking 
into co'nsideration the fact that claimant had to reduce his work 
activi t 1y from manager to salesman plus the fact that he was 
forced 'Ito retire early because of his health which had been 
seriously impaired as the result of the industrial injury (even 
though ~t had occurred six years before he retired it still 
left claimant with severe residual problems), concluded that 
ciaimaJt was entitled to recei~e a larger award for his unsched
uled d~sability in order to compensate hin for his loss of wa0e 
earnin~ capacity. He increased the award from 20% to 35% of 
the max'imum. 

I 
I The ALJ also found that claimant's loss of function 

of both his left forearm and his right forearm was greater than 
that·tdr.which he had been awarded and he increased the award 
for th~ left forearm from 20% to 35% and the award of the right 
forear~ from 15% to 35%. He felt that claimant had been ade
quatel1 compensated for his loss of function of the right leg 
by the award of 15% made by the Determination Order of June 25, 
1975. 

The Board, on de novo review, agrees with the conclu
sions reached by the ALJ and affirms·his order. 

ORDER 

The order of the Administrative Law Judge, dated Harch 
10, 1978, is affirmed. 
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The ALJ found that claimanty during the hearing, and
while testifying, appeared to ,be physically at ease and able to
move without limitation and without any noticeable limp. He
shov/ed no physical disability either in lifting various item's
which he had before him at his table and there was.nothing th^t
the ALj| could detect that would disclose any physical limitation
whatever.

The ALJ found' claimant had worked with only short ab
sences since first returning to his job on January 9, 1969.

j The ALJ, after carefully considering the testimony of
filaiinant and the dooumentary gvidancQ received, found that the
denial of claimant's heart problems and stomach problems was justified.j He found no medical testimony concerning any disability
from stomach problems and the most authoritative report concern
ing claimant's arrhythmia condition was that of Dr. VJysham who
stated in all probability there was no causal connection between
claimant's cardiac rhythm disturbance" and his industrial injury.

With respect to claimant's loss of wage earning capa
city resulting from his industrial injury, the ALJ, after taking
into consideration the fact that claimant had to reduce his work
activity from manager to salesman plus the fact that he was
forced to retire early because of his health which had been
seriously impaired as the result of the industrial injury (even
though it had occurred six years before he retired it still
left claimant with severe residual problems), concluded that
claimant was entitled to receive a larger award for his unscheduled diisability in order to compensate him for his loss of wage
earning capacity. He increased the award from 20% to 35% of
the maximum.

I The ALJ also found that claimant's loss of function
of both his left forearm and his right forearm was greater than
that for which he had been awarded and he increased the award
for the left forearm from 20% to 35% and the award of the right
forearm from 15% to 35%. He felt that claimant had been ade
quately compensated for his loss of function of the right leg
by the
1975.

award of 15% made by the Determination Order of June 25,

The Board, on de novo review, agrees with the conclu
sions reached by the ALJ and affirms his order.

ORDER
The order of the Administrative Law Judge, dated  arch

10, 1978, is affirmed.
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CASE NO. 77-4468 

CHARLES BILOW, CLAIMANT 
Frank Mowry, Claimant's Atty. 
Jones, Lang, Klein, Wolf & Smith, 

P~t~nae .Atty§. 
Requ~st for Review by Claimant 

AUGUST 4, 1978 

Reviewed by Board Members ~vilson and Phillips. 

Clainant seeks Board review of the Administrative Law 
Judge's (ALJ) order which affirmed the Determination Order of 
June 26, 1974 whereby claima~t was awarded 64° for 20% unsched
uled low back disa~ility, Claimant contgnd~ ~h~ award 1s inad
equate. 

Claimant is a 54-year-old long distance truck driver 
who sustained a compensable injury to his low back on January 
10, 1973 when he slipped as he was stepping down from his ·truck 
and fell about four or five feet. Claimant landed on.his back. 
He received conservative treatment from numerous doctors, the 
di~gnoses in each case bein~ charac~~,i~ed by lack of objQO~iV~ 
finding. claimant has not been ·regularly employed since his in
jury. He· is 6 1 5 11 and weighs 235 pounds; he has an eighth grade 
education but no specialized-training. He has been an over-the- Q\ 
road long haul truck driver for 33 years and has been employed w 
by the same employer for approximately 17 years .. 

Claimant testified that his present physical problems 
included episodes of "blacking out", constant back pain and a 
feeling of grinding and tightening in the back. He states he 
is unable to walk more than two blocks, that he has muscle 
spasms in his back and he is unable. to ride any length of time 
in an automobile. He also stated that lifting caused pain. 

At the direction of the employer, films were taken of 
claimant on September 21, 1977 and. aqain on October 1, 1.977 
which showed claimant driving his pickup on ~he California free-· 
ways, operating a power band saw, doing gardening and walking 
in a normal unrestricted manner; he was also filmed working in 
the garden with a shovel. 

Claimant testified that he and his wife wanted to 
start-work in motel management on January 1, 1]78. Their 
duties would require managing an_l8-uni~ motel and they would 
~eceive $700 a month plus an apartment valued at $2~0 plus their 
util_ities valued at $75 a month. 

On Hay 26, 1977 claimant underwent a myelogram which 
·was normal and Dr. Harris, an orthopedic surgeon, concluded that 
the pains in claimant•~ back were due to arthritis and there 
was no significant change in his condition "from 1973 until July 
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WCB CASE NO. 77-4468
CHARLES BILOW, CLAI ANT
Frank  owry, Claimant's Atty,
Jones, Lang, Klein, Wolf & Smith,

P?£snse ftttys.
Request for Review by Claimant

AUGUST 4, 1978

Reviewed by Board  embers Wilson and Phillips.
Claimant seeks Board review of the Administrative Law

Judge's (ALJ) order which affirmed the Determination Order of
June 26, 1974 whereby claimant was awarded 64° for 20% unsched
uled low back disab Uit.Yi Cldiirifl,rit COntLQRdS the award is inad
equate.

Claimant is a 54-year-old long distance truck driver
who sustained a compensable injury to his low back on January
10, 1973 when he slipped as he was stepping down from his 'truck
and fell about four or five feet. Claimant landed on .his back.
He received conservative treatment from numerous doctors, the
diagnoses in each case bein^ charact ^iSQd by IdCk Of Ob]QGtiV$
finding. claimant has not been 'regularly employed since his in
jury. He is 6'5" and weighs 235 pounds; he has an eighth grade
education but no specialized•training. He has been an over-the-
road long haul truck driver for 33 years and has been employed
by the same employer for approximately 17 years..

Claimant testified that his present physical problems
included episodes of "blacking out", constant back pain and a
feeling of grinding and tightening in the back. He states he
is unable to walk more than two blocks, that he has m.uscle
spasms in his back and he is unable to ride any length of time
in an automobile. He also stated that lifting caused pain..

At the direction of the employer, films were taken of
claimant on September 21, 1977 and.again on October 1, 1977
which showed claimant driving his pickup on the California free
ways, operating a power band saw, doing gardening and walking
in a normal unrestricted manner; he was also filmed working in
the garden with a shovel.

Claimant testified that he and his wife wanted to
start-work in motel management on January 1, 1378. Their
duties would require managing an 18-unit motel and they would
receive $700 a month plus an apartment valued at $250 plus their
utilities valued at $75 a month.

On  ay 26, 1977 claimant underwent a myelogram which
was normal and Dr. Harris, an orthopedic surgeon, concluded that
the pains in claimant's back were due to arthritis and there
was no significant change in his condition from 1973 until July

m
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I 

1977. Claimant's claim had been closed on June 26,· 1974 with 
an award of 64.0 • Dr .. Graham, also 'an orthooedic suraeon, had 
stated in his Harch 22,-1977:report that cl~imant's complaints' 
were lalgely functional and that his subjective symptoms were 
much moie than hi~ objQctivg finding~ would suggeBt1 

I The ALJ found that the medical evidence indicated 
only a minimal permanent impairment and that although claimant 
would n6t be able to return to his work as a truck driver, sur
gery wohld be considered only if his symptoms continued to wor
sen. The ALJ fourid that claimant's credibility was weakened by 
the conlradiction in the evidence and he concluded that inasmuch 
as the ~~ole disability was founde~ primarily on subjective · 
complaihts coupled with minimal objective findings and impaired 
by claifuant's poor credibility, that claimant had failed to sus
tain thk burden of proving that he was entitled to a greater 
award t~an that granted him by the Determination Order of June 
26, 1~7f • 

I 

I The Board, after de novo review, finds that claimant 
is a 54ryear-old m~n who has been employed as a long haul truck 
driver £or 33 years and hai no training in any other field.· The 
medical/ evidence indicates that claimant cannot return to his 

·former pccupation as a long haul truck driver. 

) Therefore, the Board concludes, based upon the medi-
cal evfdence, claimant's restricted work background, his age, 
his edJcation and adaptability for retraining at age 54, that 
claimaJt has suftered a greater loss of wage earning capacity 
than the award for 20% of the maximum allowable by statute in
dicates. 

The Board concludes that claimant is entitled to an 
award of 96° for 30% unscheduled low b~ck ctisabii!ty to ade
quateli compensate him for the loss of wage earning capaciti 
resulting from his industrial injury of January 10, 1973. 

ORDER 

The order of the ALJ, dated January 17, 1978, is 
modified. 

I Claimant is awarded 96° of a maximum of 320° for 
unscheduled low back disabilitv. This is in lieu of the 
ALJ's ~rder which affirmed th~-Determination Order of June 
26, 1974 which awarded claimant 64° for 20% unscheduled low 
back disability. . 

I Claimant's attorney is awarded as a reasonable attor-
ney's fee for his services at Board review a sum equal to 25% 
of thejincreased compensation qranted to claimant by this order, 
payabl~ out of_ said compensation as paid, not to exceed $2,300. 
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1977. Claimant's claim had been closed on June 26/ 1974 with
an award of 64.°. Dr.. .Graham, also 'an ^orthopedic surgeon, had
stated in his  arch 22, 1977'report that claimant's complaints'
were largely functional and that his subjective symptoms were
much mor than his objeotluQ findings would suggesti

The ALJ found that the medical evidence indicated
only a minimal permanent impairment and that although claimant
would not be able to return to his work as a truck driver, sur
gery would be considered only if his symptoms continued to wor
sen. The ALJ found that claimant's credibility was weakened by
the contradiction in the evidence and he concluded that inasmuch
as the whole disability was founded primarily on subjective
complaints coupled with minimal objective findings and impaired
by claimant's poor credibility, that claimant had failed to sus
tain the burden of proving that he was entitled to a greater
award than that granted him bv the Determination Order of June
26, 197jl.

I The Board, after de novo review, finds that claimant
is a 54j-year-old man who has been employed as a long haul truck
driver dor 33 years and has no training in any other field. Themedicalj evidence indicates that claimant cannot return to his
former occupation as a long haul truck driver.

I Therefore, the Board concludes, based upon the medical evidence, claimant's restricted work background, his age,
his education and adaptability for retraining at age 54, that
claimant has suffered a greater loss of wage earning capacity
than the award for 20% of the maximum, allowable by statute in
dicates.

The Board concludes that claimant is entitled to an
award of 96° for 30% unscheduled low back disability to ade
quately compensate him for the loss of v;age earning capacity
resulting from his industrial injury of January 10, 1973.

ORDER
The order of the ALJ, dated January 17, 1978, is

modified.
Claimant is awarded 96° of a maximum of 320° for

unscheduled low back disability. This is in lieu of the
ALJ's order which affirmed the Determination Order of June
26, 1974 which awarded claimant 64° for 20% unscheduled low
back disability.

Claimant's attorney is awarded as a reasonable attor
ney's fee for his services at Board review a sum equal to 25%of the I increased compensation granted to claimant by this order,
payable out of,said compensation as paid, not to exceed $2,300.
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CASE NO. 77-2683 

KENNETH BRANDON, CLAIMANT 
Paul L. Roess, Claimant's Atty. 
SAIF, Legal Services,·Defense Atty. 
Request for Rev~ew by. the SAIF 

AUGUST 4, 19 7 8 

Reviewed by Board Members Wilson and Phillips. 

The State Accident Insurance Fund seeks Board re
view _of. the Administrative Law Judge's (ALJ-) order which 
remanded claimant's claim to it for payment of medical ex
penses related to claimant's cervical condition, from Septem
ber 7, 1976 on forward!· 

The Board, after de novo review, affirms and adopts 
the Opinion and Order of the ALJ, a copy of which is attached 
hereto and, by this reference,· is made a part hereof. 

ORDER 

The order of the ALJ, dated ~arch 9, 1978, is af-
firmed. 

Claimant's attorney is hereby granted a reasonable 
attorney's fee for his services in connection with this Board 
review in the amount of $400, payable by the Fund. 

WCB CASE NO. 77-1521 

MICKIE M. GOINS, CLAIMANT 
Emmons, .Kyle, Kropp & Kryger, 

Claimant's Attys. 
Souther, Spaulding, Kinsey, Williamson 

& Schwabe, Defense Attys. 
Request for Review by Employer 
Cross-appealed by Claimant 

AUGUST 4, 19 78 

Reviewe_d by Board Members Wilson and Phillies. 

The employer seeks review :t>y the Board of the Admin
istrative Law.Judge's (ALJ) order which granted claimant 240° 
for 75% unscheduled disability . 

. Claimant cross-appeals seeking review by the Board 
of th3.t po,rtion. of the ALJ' s order which related to the extent 
of permanent par·tial disability. 

The issues before-the ALJ were whether claimant was 
medically stationary and should the refusal to refer claimant 
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WCB CASE NO. 77-2683 AUGUST 4, 1978
KENNETH BRANDON, CLAI ANT
Paul L, Roess, Claimant's Atty.
SAIF, Legal Services/ Defense Atty.
Request for Review by- the SAIF

Reviewed by Board  embers Wilson and Phillips.

The State Accident Insurance Fund seeks Board re
view of. the Administrative Law Judge's (ALJ) order which
remanded claimant's claim to it for payment of medical ex
penses related to claimant's cervical condition, from Septem
ber 7, 1976 on forward.

The Board, after de novo review, affirms and adopts
the Opinion and Order of the ALJ, a copy of which' is attached
hereto and, by this reference, is made a part hereof,

ORDER

firmed.
The order of the ALJ, dated  arch 9, 1978, is af-

Claimant's attorney is hereby granted a reasonable
attorney's fee for his services in connection with this Board
review in the amount of $400, payable by the Fund.

AUGUST 4, 1978WCB CASE NO. 77-1521
 ICKIE  . GOINS, CLAI ANT
Emmons, ,Kyle, Kropp & Kryger,

Claimant's Attys.
Souther, Spaulding, Kinsey, Williamson

& Schwabe, Defense Attys.
Request for Review by Employer
Cross-appealed by Claimant

Reviewed by Board  embers Wilson and Phillios.

The employer seeks reviev/ by the Board of the Admin
istrative Law.Judge's■(ALJ) order which granted claimant 240°
for 75% unscheduled disability.

. Claimant cross-appeals seeking review by-the Board
of that portion of the ALJ's order which related to the extent
of permanent partial disability.

The issues before-the ALJ were whether claimant was
medically stationary and should the refusal to refer claimant
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I 
I 
I 

for voc1 tional rehabi-l·i ta tion be overturned and, finally, if 
claiman~ is found to be vocationally stationary, the extent of 
her perkanent disability. Claimant has worked for the employer 
for 13 Vea rs at various jobs. She has been a cashier, made 
plastic1, worked as a daia machine operator, flex wrller, and 
done geheral office work. Claimant apparently had no problems 
the last few years as a clerk; she was able to pull files and 
her work was fairly well restricted to the employer's program. 

i On July 24, 1975 claimant tripped over hyster forks 
and fell to the concrete floor injuring .her back and right hip. 
She was! seen by Dr. Spady, an orthopedic surgeon, who reported 
to the ~mployer on August 12, 1975 that it appeared that claim
ant had a probable herniated disc and he would start her on con
servat~ve treatment. He anticipated time loss at approximately 
four we~ks. After a myelogram fail~d to reveal any conclusive 
resul ts 1 , a discogram was performed on January 6, 1977 which 
showed ~ome evidence of degeneration of the disc at LS-4 and. 
LS-Sl. . 

On January ·23, 1976 claimant underwent surgery for 
~0 9j,~:i:-9n 9£ the lumbosacral dis,c and interbody fusion at LS-1. 
Dr. Potilson, who performed the surgery, noted on February 26, 
1976 that claimant was moving easier and was progressing, al
though lhe predicted some pain with disability and a slow re-
covery !because of her mental make-up and sensitivity to pain. 
In May 11976 Dr. Poulson thought claimant could return to work 
in two 1to three months although she had aggravated her condi
tion by falling over a cat. 

I 

I On October 5, 1976, after examining claimant, Dr. 
Poulson found her condition to be medicallv stationary with an 
impairtilent which he rated at 23%. He stat~d that claimant was 
capabl~ of doing her usual work though she was "resisting it 
terribly''. On October 8, 1976 claimant claimed she was unable 
to continue work and her employment was terminated on October 
12. j 

j On November 29, 1976 a counselor from the Vocational 
Rehabilitation Division advised claimant's attorney that claim
ant's tlaim was closed in the status '08' on October 27, 1976 
after he had interviewed her. During the interview claimant~· , 
had reported her medical condition and her current limitations 
and itiappeared to the counselor that claimant was unable to 
participate in any vocational rehabilitation program. This • 
decisitn was made jointly with claimant and she was informed. 
that she could re-apply for services when she felt she was med
ically able to do so. 

On February 9, 1977 claimant was informed by a voca
tional specialist with the Disability Prevention Divis~on that 
they had been asked by the carrier to determine whether claimant 

• I 

was in need of vocational assistance. Claimant was advised that 
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for vocational rehabil-itation be overturned and, finally, if
claimant is found to be vocationally stationary, the extent of
her permanent disability. Claimant has worked for the employer
for 13 years at various jobs. She has been a cashier,, made
plastics, worked as a data machine operator, flex writer, and
done general office work . Claimant apparently had no problems
the last few years as a clerk; she was able to pull files and
her work was fairly well restricted to the employer's program.

On July,24, 1975 claimant tripped over hyster forks
and fell to the concrete floor injuring .her back and right hip.She was| seen by Dr. Spady, an orthopedic surgeon, who reported
to the employer on August 12, 1975 that it appeared that claim
ant had' a probable herniated disc and he would start her on con
servative treatment. He anticipated time loss at approximately
four weeks. After a myelogram failed to reveal any conclusive
results|, a discogram was performed on January 6, 1977 which
showed
L5-S1.

some evidence of degeneration of the disc at L5-4 and

On January'23, 1976 claimant underwent.surgery for
of the lumbosacral disc and interbody fusion at L5-1.

Dr. Poulson, who performed the surgery, noted on February-26,
1976 that claimant was moving easier and was progressing, although Ihe predicted some pain with disability and a slow re
covery Ibecause of her mental make-up and sensitivity to pain.
In  ayil976 Dr. Poulson thought claimant could return to work
in two |to three months although she had aggravated her condi
tion by falling over a cat,

I On October 5, 1976, after examining claimant. Dr.
Poulson found her condition to be medically stationary v;ith an
impairment which he rated at 23%. He stated that claimant was
capable of doing her usual w^ork though she was "resisting it
terribly". On October 8, 1976 claimant claimed she was unable
to continue work and her employment was terminated on October
12.

On November 29, 1976 a counselor from the Vocational
Rehabilitation Division advised claimant's attorney that claim
ant's claim was closed in the status '08' on October 27, 1976
after he had interviewed her. During the interview claimant-'
had reported her medical condition and her current limitations
and it I appeared to the counselor that claimant was unable to
participate in any vocational rehabilitation program. This
decision was made jointly with claimant and she was informed
that she could re-apply for services when she felt she was med
ically able to do so.

On February 9, 1977 claimant was informed by a voca
tional specialist with the Disability Prevention Division that
they had been asked by the carrier to determine whether claimant
was in need of vocational assistance. Claimant was advised that
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review of her file i;dicated she had extensive experience in 
the secretarial/clerical field and the medical reports indicate ~ 
that she was both mentally and physic~lly capable of returning • 
to her regular work or work cf a similar type. Due to the fact 
that. claimant had marketable :employment skills, no vocational 
~andicap ap~eared to exist at that t~rne,. ther~fOIQ, ihi Disabil
l~Y_Pr~V~nlion Division co~ld not sponsor any type of vocational 
assistance program for her. 

The ALJ found that at first the refusal to refer claim
ant for retraining might be considered arbitrary, however, it 
was ultimately turned over to a regular vocational specialist 
and reaffirmed by a letter from hici. The ALJ was not convinced 
that claimant had all the ·secretarial skills that the DPD felt 
she· had, however, she was able· to do clerical work ~nQ ~naBIDUCh 
as th~ ~gcond rg£u~al was based on her ability to do clerical 
work,'he concluded that the refusal by DPD was not arbitrary. 

Based upon the medical evidence, the ALJ found·that 
claimant was medically stationary, but she did bave permanent 
disability which would restrict her from doing any type of 
work which required bending, twisting, lifting, prolonged stand
ing, walking, dri~ing or sitting. Dr~ 1~rt~ns had indicated 
that there was some indication of functional overlay in addi
tion tQ the physical pain but he felt that a trial use of a 
transcutaneous nerve stimulator to determine if it would help ·-
manage h~r pain would be advisable. If claimant could attain 
management of her pain, Dr. Martens felt that she would be 
able to return to her work as a secretary. 

i 

Dr. Poulson indicated that claimant was capable of_ 
returning to the type of work she had done before her injury 
inasmuch as such work was t~tner liaht; how@v@r, hQ indi~~e~a 
that because of severe psychological overlay she was unwilling 
to return to this type of work. ' 

Dr. Seres, on May 13, 1977, reported that it was 
doubtful that there would be much change in claimant's ability 
to deal with her rather significant emotional difficulty. He 
f~lt that in many- circumstances similai to this pain served as 
a solution to ~any other difficulties and when this exists the 
patient was not willing to deal with those solutions on a ~ore 
appropriate basis little could be gained by trying to change 
the person's present state. Only if the person with this type 
of problem is ready to make a change can they be helped with 
this pain program. He doubted that any benefits could be 
gained by claimant. 

The ALJ found that claimant submitted a list of .jobs 
that she had made inquiries about and:places·at which she had 
made the_inquiries since she terminated. 

I 

The ALJ concluded, bas.ed upon the medical reports, 
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*a review of her file indicated she had extensive experience in
the secretarial/clerical field and the medical reports indicate
that she was both mentally and physically capable of returning
to her regular work or work of a similar type. Due to the fact-
that claimant had marketable 'employment skills, no vocational
handicap appeared to exist at tha^ ^ijne, ^ therefOIQ, thS Disabil
Ity Plf^Vention Division could not sponsor any type of vocational
assistance program for her.

The ALJ found that at first the refusal to refer claim
ant for retraining might be considered arbitrary, however, it
was ultimately turned over to a regular vocational specialist
and reaffirmed by a letter from him. The ALJ was not convinced
that claimant had all the 'secretarial skills that the DPD felt
she' had, ..however, she was able- to do clerical work inflSIIlUCh
d5 th0 SQGOnd PSfUSdl was based on her ability to do clerical
work,'he concluded that the refusal by DPD was not arbitrary.

Based upon the medical evidence, the ALJ found-that
claimant was medically stationary, but she did have permanent
disability which would restrict her from doing any type of
work which required bending, twisting, lifting, prolonged stand
ing, walking, driving or sitting. Dr:  artens had indicated
that there was some indication of functional overlay in addi
tion to. the physical pain but he felt that a trial use of a
transcutaneous nerve stimulator to determine if it would help
manage her pain would be advisable. If claimant could attain
management of her pain. Dr.  artens felt that she would be
able to return to her work as a secretary.

Dr. Poulson indicated that'claimant was capable of.
returning to the type of work she had done before her injury
inasmuch as such work was rather liuht; hOW@ver, hQ indiflSt&d
that because of severe psychological overlay she was unwilling
to return to this type of work.

Dr. Seres, on  ay 13, 1977, reported that it was
doubtful that there would be much change in claimant's ability
to deal with her rather significant emotional difficulty. He
felt that in many-circumstances similar to this pain served as
a solution to many other difficulties^ and when this exists the
patient was not •willing to deal with those solutions on a more
appropriate basis little could be gained by trying to change
the person's present state. Only if the person with this type
of problem is ready to make a change can they be helped with
this pain program. He doubted that any benefits could be
gained by claimant.

The ALJ found that claimant submitted a list of -jobs
that she had made inquiries about and-places'at which she had
made the inquiries since she terminated.

iThe ALJ concluded, based upon the medical reports.
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that cl~imant had many physical problems: these problems may 
vsry wefl have beeri compounded by functional overlay or psycho
logical/problems but most of the doctors who have examined/· 
treated claimant felt that she will have to restrict her future. 
work activities to those which do not reauire substan~ial bend
in9, li~tin9, or twisting. Claimant can~ot stand or walk or 
drive tbr prolonged periods of time. He found that claimant 
has paih constantly and does very little during the day includ
ing houkework. As a result of her industrial injury claimant 
will be/ forced to live with a certain amount of pain and cer
tainly will enter the general labor market with substantial 

• I • • I • 

restrictions on her activ1t1es. 
I 

The h~i c9ncluded that claimant's po~ential_wage 
earning 1 capacity had been substantially affected and that she 
should be compensated therefor by an award of 240° which re
present~ 75% of the maximum allowable by statute for unsched
uled di 1sability. 

I 
I • • 

! The Board,_. after de novo review, agrees with the 
ALJ's Binding that the action on the part of DPD in refusing 
to refe~ claimant to an authorized program for vocational 
rehabilli ta tion was not arbitrary. However, the Board finds 
that t~e medical reports simply do not support a conclusion 
that c~aimant's potential wage earning capacity has been re
duced to the extent that an award of 75% of the maximum is 
justifiled . 

. I Ti· hnetheveidfei· necled infdi1· <?ahtes thka t ;~a im':1-nt ~ahs. exhtensi vhe 
experience o ig t wor w~ich is wit in er p y-
sical Japacity. At the hearing, claimant's service coordina
tor te~tified- that she had been unable to find a job for claim
ant bedause every time a suqgestion for work was made claimant 
would tlave some ~xcuse why -she couldn't do it. Claimant ap
peared jto be uncooperative and very choosey with respect to 
seeking re~employment, although her work background is basically 
in thellight type work and her experience covers numerous types 
of job~. Apparently, claimant refuses to consider any job which 
has a starting salary less than $550-$600 per month. A clerical 
assistJnt starts at $400-$450 a month;this is a job which claim
ant islqualified to do and could do in her present physical con
dition, yet she chose to refuse it because of the salary range • 

. I All of ~laimant's "excuses" plus the psychological 
testim9ny presented at the hearing indicate a lack of willing 
motivation on the part of claimant to really ge-t out and return 
to wor* and lack of motivation is a proper consideration in 
evaluating loss of wage earning capacity. This is emphasized 
by Dr. )seres' statement that he <lid not feel that claimant was 
sufficfently motivated to deal with her own problems, therefore, 
his program could not be of any value to her. 

I 
The Board finds, based upon the totality of the evi-
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that claimant had many physical problem.s; these problems may
very well have been compounded by functional overlay or psycho
logical problems but most of the doctors who have examined/-
treated claimant felt that she will have to restrict her future',
work activities to those which do not require substantial bend-
in«j, liftin'^, or twisting. Claimant cannot stand or walk or
drive for prolonged periods of time. He found that claimant
has pain constantly and does very little during the day includ
ing housework. As a result of her industrial injury claimantwill be| forced to live with a certain amount of pain and cer
tainly will enter the general labor market with substantial
restrictions on her activities. ' .

concluded that claimant's potential wage
earningj capacity had been substantially affected and that she
should be compensated therefor by an award of 240° which re
presents 75% of the maximum allowable by statute for unsched
uled disability,

[ The Board,.^after de novo review, agrees v^ith the
ALJ's funding that the action on the part of DPD in refusing
to refer claimant to an authorized program for vocationalrehabil^itation was not arbitrary. However, the Board finds
that the medical reports simply do not support a conclusionthat cllaimant's potential wage earning capacity has been re
duced to the extent that an award of 75% of the maximum isjustifijed.

The evidence indicates that claimant has extensive
experience in the field of light work v;hich is within her phy
sical capacity. At the hearing, claimant's service coordina
tor testified-that she had been unable to find a job for claim
ant because every time a suggestion for work was made claimant
would have some excuse why. she couldn't do it. Claimant appeared |to be uncooperative and very choosey with respect to
seeking re-employment, although her v;ork background is basically
in the |light type work and her experience covers numerous types
of jobs. Apparently, claimant refuses to consider any job which
has a starting salary less than $550-$600 per month. A clerical
assistant starts at $400-$450 a month;this is a job which claim
ant is qualified to do and could do in her present physical con
dition, yet she chose to refuse it because of the salary range.

All of claimant's "excuses" plus the psychological
testimony presented at the hearing indicate a lack of willing
motivation on the part of claimant to really get out and return
to work and lack of motivation is a proper consideration in
evaluating loss of wage earning capacity. This is emphasizedby Dr.I Seres' statement that he did not feel that claimant was
sufficiently motivated to deal with her own problems, therefore,
his program could not be of any value to her.

The Board finds, based upon the totality of the evi
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that claimaEthas a physical impairment which is classi-
fied as mildly moderate; most of her claimed disabilities are t, 
mainly attrib_utable "to pre-existing psychological problems. and 
lack of motivation to return to work. 

The Board concludes that although some of claimant's 
loss of potential wage earning capacity is the result of her 
own lack of motivation, nevertheless, the industrial injury has 
precluded claimant from returning to a large· segment of the 
labor market in which she could be;suitably and gainfully em-

' ployed, therefore, she should be compensated for such loss. 
The Board feels that an award cf 128° which represents 40% of 
the maximum is much more appropriate compensation for claimant's 
potential wage earning capacity thar. the award granted by the 
ALJ in his order and such award sho~ld be reduced accordingly. 

ORDER 

The order of the ALJ, dated February 27, 1978, is mod-
ified. 

Claimant is granted an award of compensation equal to 
128° for 40% unscheduled disability. This award is in lieu of 
the award made by the ALJ's order which in all other respects 
is affirrn~g, 

WCB CASE NO. 77-5788 
WCB CASE NO. 77-6664 

ROBERT D. HAGEN, CLAIMANT 
Hoffman, .Morris, Van Rysselberghe & 

Guistina, Claimant's Attys. 
Jones, Lang, Klein, Wolf & Smith, 

Defense A ttys. 
SAIF, Legal Services, Defense Atty. 
Request for Review by the SAIF 

AUGUST 4, 1978 

Reviewed by Board Members ,,:rilson and Phillips. 

The State Accident Insurance Fund requests review 
by the Board of the Administrative Law Judge's (ALJ) order 
which directed it to accept claimant:_!:s claim for aggr~vation 
of his J1.nuary 4, 1976 injury and P?Y .. compens~tion to claim
ant as p~ovided by·law: 

. On January 4, 1976, while in·the employ of The Val
ley River Inn as a night bellman, claimant suffered a compen
sable injurx to his right wrist when he slipped and fell-while 
pursuing intruders. ·The claim:was cJ:csed on Hay 24, 1976 with 
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dence, that claimar.’.t-has a physical impairment which is classi
fied as mildly moderate; most of her claimed disabilities are
mainly attributable to pre-existing psychological problems, and
lack of motivation- to return to work.

The Board concludes that although some of claimant's
loss of potential wage earning capacity is the result of her
own lack of motivation, nevertheless,, the industrial injury has
precluded claimant from returning to a large’ segment of the
labor market in which she could be;suitably and gainfully em
ployed, therefore, she should be compensated for such loss.
The Board feels that an award of 128® which represents 40% of
the maximum is much more appropriate compensation for claimant's
potential wage earning■capacity than the award granted by the
ALJ in his order and such award should be reduced accordingly.

ified.

ORDER
The order of the ALJ, dated February 27, 1978, is mod-

Claimant is granted an award of compensation equal to
128® for 40% unscheduled disability. This award is in lieu of
the award made by the ALJ's order which in all other respects
is affirme<^,

WCB CASE NO. 77-5788 AUGUST 4, 1978
WCB CASE NO. 77-6664

ROBERT D. HAGEN, CLAI ANT
Hoffman, . orris, Van Rysselberghe &

Guistina, Claimant's Attys.
Jones, Lang, Klein, Wolf & Smith,

Defense Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by the SAIF

Reviewed by Board  embers Wilson and Phillips.
The State Accident Insurance Fund requests review

by the Board of the Administrative Law Judge's (ALJ) order
which directed it to accept claimant!'s claim for aggravation
of his January 4 , 1976 injury and pay ..compensation to claimant as provided bylaw'. ' . -

- On January 4, 1976, while in-the employ of The Val
ley River Inn as a night bellman, claimant suffered a compen
sable injury to his right wrist when he slipped and fell-while
pursuing intruders. -The claim’was closed on  ay 24, 1976 with
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an awarJ o~ compensation for temporary tot~l disability only. 

I Claimant continuedl 1~ci'rk'ing for The Valley River Inn, 
whose c~rrier_was the.Fund, until the~pring of 1976 when .~e 
went to 

1
work at the Emporium, one of the ~usinesses located at 

The Val]ey River Center. He worked there until June 1976 and 
during ~hat time used his hand only to manipulate the cash 
registe~ which he did with some Jlfficul~y. Lil~~ hG workgd 
for Don'[s i~bile Service in August-1976 where he pumped gas, 
cleaned the station, but was unable to change tires because 
of weakriess in his wrist. 

I Prior to the time claimant went to work for Safeway 
in August 19'"77 he hacY"had minimal difficulty with the wrist. 
At Safe~ay he was being trained as a checker and to work in 
dairy sJpply. At that time he began to experience a worsening 
of his ~ymptoms and on September 9, 1977 he filed a claim 
againstlsafeway whose carrier was Scott Wetzel Services, Inc. 
The car}ier denied the claim on Oc~ober 24, 1977, stating it·. 
was its!opinion that his present disability was an aggravation 
of his original injury while working for The Valley River Inn. 

I 
I 
j After the January 4, 1976 industrial injury, claim

ant was 1treated by Dr. Bain who diagnosed an unresolved soft 
tissue injury to the right wrist. Dr. Bain felt that the 
wrist did not get an adequate trial immobilization and that 
·it would take enclosure in a plaster cast to immobilize claim-
ant, ho&ever, he first referred claimant to Dr. !~ore, a col
league.I Dr .. Moore saw claimant on December 28, 1976 and.his 
initialtexamination was unremarkable except for the right 
wrist where there was marked tenderness over the navicular bone 
and a spggestion of some possible tendinitis of the second ex
tensor tendon on the right hand. 

I Claimant was again seen by Dr. Moore in January 1977 
at which time he stated that most of the throbbing pain was 
gone. ~owever, he returned in June, and told Dr. Moore that 
he was ~gain having pain in the wrist. At that time, accordin~ 
to Dr. I•loore, he demonstrated obvious changes of deQuervain' s 
tenosynbvitis. In a report dated August 2, 1977 Dr. !bore stated 
he had !not seen claimant since June and he would be unable to 
state whether or not he was still having symptoms in the wrist. 
Howeve~, he definitely stated that claimant's wrist problems 
were_d~rectly ·related to his industrial injury •. 

Dr. !-loore, on S~ptember 8, 1977, at claimant's re
quest, advised the Fund that claimant had again develop·ea 
right wrist pain which was essentially the·same as the pain 
he hadjpreviously had and appeared to have been brought on by 
work claimant was doing at Safeway where he had to pick up 

I . 
produce and milk cartons. On September 29, 1977 Dr. Moore ad-
vised the carrier for.Safeway that it was his imoression that 
claimaryt's work at Safeway. w~s probably responsible for .the 
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an award of compensation for temporary total disability only.
'>. «,iClaimant continued^working for The Valley River Inn,

whose carrier was the.Fund, until the spring of 1976 when .he
went to iwork at the Emporium, one of the businesses located at
The Valley River Center. He v;orked there until June 1976 and
during that time used his hand only to manipulate the cash
register which he did with some difficuIty. hs worked
for Don'jS  obile Service in August-1976 v;here he pumped gas,cleanedjthe station, but was unable to change tires because
of weakness in his wrist.

Prior to_ th^e time claimant went to work for Safeway
in August 1977 he had had minimal difficulty with the wrist.
At Safev;ay he was being trained as a checker and to work in
dairy supply. At that time he began to experience a worsening
of his symptoms and on September 9, 1977 he filed a claimagainst!Safeway whose carrier was Scott Wetzel Services, Inc.
The carrier denied the claim on October 24 , 1977, stating it ',was its I opinion that his present disability was an aggravation
of his original injury while working for The Valley River Inn.

I After the January 4, 1976 industrial injury, claim
ant was{treated by Dr. Bain who diagnosed an unresolved soft
tissue injury to the right wrist. Dr. Bain felt that the
wrist did not get an adequate trial immobilization and that
it would take enclosure in a plaster cast to immobilize claim
ant, however, he first referred claimant to Dr.  oore, a col- -
league. Dr.  oore saw claimant on December 28, 1976 and'his
initial examination was unremarkable except for the right
wrist where there was marked tenderness over the navicular bone
and a suggestion of some possible tendinitis of the second ex
tensor tendon on the right hand.

Claimant was again seen by Dr.  oore in January 1977
at which time he stated that most of the throbbing pain was
gone. However, he returned in June, and told Dr.  oore that
he was again having pain in the wrist. At that time, according
to Dr.  oore, he demonstrated obvious changes of deQuervain's
tenosynovitis. In a report dated August 2, 1977 Dr.  oore stated
he had not seen claimant since June and he would be unable to
state whether or not he was still having symptoms in the wrist.
However, he definitely stated that claimant's wrist problems
were.directly related to his industrial injury.

Dr.  oore, on September 8, 1977, at claimant's re
quest, advised the Fund that claimant had again developed
right wrist pain which was essentially the^same as the painhe had jpreviously had and appeared to have been brought on by
work claimant was doing at Safeway where he had to pick up
produce and milk cartons. On September 29, 1977 Dr.  oore ad
vised the carrier for -Safeway that it was his impression that
claimant's work at Safeway- was probably responsible for the
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recurrence oi his deQuervain's tenosynovitis, however, 
he had clearly had it before in June and, as he stated pre
viously, felt it was related to the injury of January 4, 1976. 

The ALJ found that although claimant did not file a 
formal written claim for aggravation, nevertheless, the Fund 
was aware of the claim by virtue of claimant's having personally 
gone to the Fund's office because it had several medical reports 
indicating a compensable aggravation and also ~~~~uae the bill! 
W~IQ sQfl! b~ the ru:nd by claima11t' s attorney. 

The ALJ concluded that claimant was credible and that 
his account of the pattern of symptoms squared with the medical 
evidence and, based upon the weight of that evidence, he found 
that the symptoms developed at Safeway were just a part of the 
recurring exacerbations occurring generally since the original 
injury and that claimant had suffered an aggravation of his Jan
uary 4, 1976 injury while in the emplo¥ of The Va~!~y River 
Inn JDd ~h~P~foi~ responslbllity of claimant's present condi-
tion is that of the Fund. · 

He found the evidence was not sufficient to'justify 
· subjecting either carrier to P.enalties; each had legitimate 
doubts of its respective responsibility. 

The Board, on de novo review, agrees with the find
ings and conclusions of the ALJ. 

ORDER 

The order of the ALJ, da~ed March 3, 1978, is affirmed. 
, I 

WCB CASE NO. 77-324 

CLARENCE HARRIS, CLAIMANT 
Hugh K. Cole, Jr., Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant 

; 

AUGUST 4, 1978 

Reviewed by Board Members Wilson and Phillips. 

Claimant seeks Boa~d ~eview of the Administrative 
Law Judge's (ALJ) ord,:r which granted him compensation equal 
to 272° for 85% unscheduled low back disability. Claimant 
contends th~t he is permanently and totally disabled. 

The Board, after de novq review, affirms and adopts 
the Opinion and Order of the ALJ:, a copy of which is attached 
hereto and, by this reference, is made a part hereof. 
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acute recurrence or his deOuervain’s tenosynovitis, however,
he had clearly had it before in June and, as he stated pre
viously, felt it was related to the injury of January 4, 1976.

The ALJ found that although claimant did not file a
formal written claim for aggravation,'nevertheless, the Fund
was aware of the claim by virtue of claimant’s having personally
gone to the Fund's office because it had several medical reports
indicating a compensable aggravation and also thG tllllS
W§r@ EQnt the Piin c5 by claimant's attorney.

The ALJ concluded that claimant was credible and that
his account of the pattern of symptoms squared with the medical
evidence and, based upon the weight of that evidence, he found
that the symptoms developed at Safeway v;ere just a • part of the
recurring exacerbations occurring generally since the original
injury and that claimant had suffered an aggravation of his Jan
uary 4, 1976 injury while in the employ of The Valley RivCI
Inn Jnd th§l?5£6fe responsibility of claimant's present condi
tion is that of the Fund.

Ke found the evidence was not sufficient to justify
subjecting either carrier to penalties; each had legitimate
doubts of its respective responsibility.

The Board, on de novo review, agrees with the find
ings and conclusions of the ALJ.

ORDER
The order of the ALJ, dated  arch 3, 1978, is affirmed

m

AUGUST 4, 1978WCB CASE NO. 11 22 A

CLARENCE HARRIS, CLAI ANT
Hugh K, Cole, Jr., Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

Reviewed by Board  embers Wilson and Phillips.
Claimant seeks Board review of the Administrative

Law Judge's (ALJ) order which granted him compensation equal
to 272° for 85%,unscheduled low back disability. Claimant
contends that he is permanently and totally disabled.

. The Board, after de novo review, affirms and adopts
the Opinion and Order of the ALJ, a copy of which is attached
hereto and, by this reference, is made a part hereof.
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ORDER 

The order of the A:C:e.r, dated March 27, 1978, is af-
firmed. 

j 

I WCB CASE NO. 76-4106 

DOROTHY IHoUDASHELT, CLAIMANT 
Pozzi, Wilson, Atchison, Kahn & 

O'Leaiy, Claimant's Attys. 
Don G. Swink, Defense Atty. 
Request for Review by Claimant 

AUGUST 4, 19 7 8 

I Revie,-1ed by Board Members Boore and Phillips. 

I The claimant seeks review by the Board of the Admin-
istrative Law Judge's (.z\.LJ) order which approved the June 24, 
1976 dehial by the employer's carrier of any responsibility for 
claiman~'s right knee injury and its denial of July 26, 1977 
for further medical care and treatment and payment of temporary 
total d~~~b~lity for back injury and for gastritis. 

I . - . 
I Claimant, a 46-year-old secretary~ slipped at_work on 

Octobe~ 23, 1975~ the following day she ·called Dr. Done but was 
not abl'e to see him until November 28, 19 75. Dr. Done referred 

J 

her to or. Lisac, an orthopedist, to examine her for low back 
pain an1d he, diagnosed ..• spondylolisthe!:!Js and obesity. At that 
time c~aimant did not mention any knee pain. In February 1976 
Dr. LiJac prescribed use of a temporary back brace and suggested 
claimarit do abdominal muscle exercises and reduce her weight. 
Two moriths later claimant complained for the first time to Dr. 
Lisac dbout pain in her right knee. · 

I The ALJ found t~at D~. Lisac seemed somewhat skeptical 
about the history claimant related to him about the accident 
and he/did not believe claimant had actually fallen completely 
to the floor as claimant testified she had done with her right 
leg. under her bodv. She had told Dr. Done that she had fallen. 
Claimatit lost no time from work and awaited almost three months 
beforelshe typed and filed an 801 which referred to the fall 
but did not state anything concerning her right knee. 

! After filing the report claimant quit to accept, ac-
cording to her, a higher paying job. On her job application 
she listed no physical defects·. In !larch 1977 Dr. Harder, an 
orthopkdist who had once treated claimant for tendinitis, exam
ined c~aimant and found spondylolisthesis of the lumbosacral 
joint ~nd recommended a back brace, continued exercise and 
Norgesic. Later he reported that claimant's back pain was 
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firmed.

ORDER

The order of the AL'j', dated  arch 21, 1978, is af-

AUGUST 4, 1978WCB CASE NO. 76-4106
DOROTHY HOUDASHELT, CLAI ANT
Pozzi, Wilson, Atchison, Kahn &

O'Leary, Claimant's Attys.
Don G. Swink, Defense Atty.
Request for Review by Claimant

Reviev;ed by Board  embers  oore and Phillips.
The claimant seeks review by the Board of the Admin

istrative Law Judge's (ALJ) order which approved the June 24,
1976 denial by the employer's carrier of any responsibility for
claimant's right knee injury and its denial of July 26, 1977
for further medical care and treatment and payment of temporary
tOtfll for back injury and for gastritis.

Claimant, a 46-year-old secretary, slipped at work on
October 23, 1975; the following day she 'called Dr. Done but was
not able to see him. until November 28 , 19 75 . Dr. Done referred
her to 'Dr. Lisac, an orthopedist, to examine her for low backpain an’d he. diagnosed,-.spondylolisthesis and obesity. - At that
time cllaimant did not mention any knee pain. In February 1976
Dr. Lisac prescribed use of a temporary back brace and suggested
claimant do abdominal muscle exercises and reduce her weight.
Two months later claimant complained for the first time to Dr.
Lisac about pain in her right knee.

The ALJ found that Dr. Lisac seemed somewhat skeptical
about the history claimant related to him about the accident
and he did not believe claimant had actually fallen completely
to the floor as claimant testified she had done with her right
leg. under her body. She had told Dr. Done that she had fallen.
Claimant lost no time from work and awaited almost three m.onthsbefore]she typed and filed an 801 which referred to the fall
but did not state anything concerning her right knee.

After filing the report claimant quit to accept, ac
cording to her, a higher paying job. On her job application
she listed no physical defects'. In  arch 1977 Dr. Harder, an
orthopedist who had once treated claimant for tendinitis, exam
ined claimant and found spondylolisthesis of the lumbosacral
joint and recomm.ended a back brace, continued exercise and
Norgesic. Later he reported that claimant's back pain was
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longer localized but had spread throughout her entire back 
area; ~~ ~uggeBted sh~ oontinug h~r ~~ercis~s. During June 

·claimant returned for further exami~ation, however, this time 
she saw Dr. Duff (Dr. Harder \•1as away) who recommended that 
claimant lose 30 pounds, have a p~ysical examination and try 
immobilization in a plaster bodv cast. He was reluctant to 
do surgery before a trial of co~servative treatment, as was 
Dr. Harder. 

In July 1977 Dr. Done reported that claimant suf
fered gastritis from taking t?O mar.y aspirin and pain pills. 

The ALJ found that although Dr. Harder prescrip~~ 
inj@ctiong Jnd m~8itAlions and although claimant claimed she 
had gastritis on July 6, i977, neve~theless, on the following 
day she admitted to the psychologist that she had taken no 
medication except some Darvon since the previous Christmas. 
The ALJ found that the consensus of medical opinion was that 
surgery would make claimant's condition worse rather than bet
ter. 

The ALJ found that the ba~k claim apparently was ac
cepted on a medical only basis and was closed as such. On 
July 26, 1977 the carrier refused toireopen the claim, noting 
that claimant had quit her joo volu~tarily and had undergone, 
no treatment for a long period of time. 

The ALJ concluded that the medical evidence did not 
causally relate claimant's right knee injury to the industrial 
injury which occurred on October 23, 1975, the claim for which 
had been accepted. He further con~luded that claimant had 
failed to prove by a preponderance .of the evidence that her 
present problems were the result of the October 23, 1975 injury. 
To the contrary, he found that claimant is suffering from 
lumbosacral spondylolisthesis and also obesity. These condi
tions might be the sole cause of her back problems at the pre
sent time; the lapse of time between medical i.e~tment is a 
Qtrofig ind{catlon that the problems claimant suffered as a 
result of her fall on October 23, 197~ had subsided and claim
ant's condition was asymptomatic and piesently related to a 
natural progression of her condition contributed to by her 
overweight condition. : 

The ALJ further four.c that claimant's condition of 
gastritis was not proven by cla{mant to be causally related to 
her industrial injury. 

The Board, on de nova review, finds that the denials 
of June 24, 1976 and July 26, 1977 were improper. When claim
ant first reported to Dr. Done on November 28, 1975 ·she com
plained of neck and knee pain but felt.these symptoms were 
secondary to her low back strain which was caused by the fall. 
On March 30, 1976 claimarit returned to see Dr. Lisac and stated 
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no longer localized but had spread throughout her entire back
area; he Sugg st d sh oontinun hsv exercises. During June■claimant returned for further examination, hov.'ever, this time
she saw Dr. Duff {Dr. Harder was away) who recommended that
claimant lose 30 pounds, have a physical examination and try
immobilization in a plaster body cast. He was reluctant to
do surgery before a trial of conservative treatment, as was
Dr. Harder.

In July 1977 Dr. Done reported that claimant suf
fered gastritis from taking too many aspirin and pain pills.

The ALJ found that although Dr. Harder prescrib^^
injections nnd W^i^ications and although claimant claimed she
had gastritis on July 6, i977, nevertheless, on the following
day she admitted to the psychologist that she had taken no
medication except some Darvon since the previous Christmas.
The ALJ found that the consensus of miedical opinion was that
surgery would make claimant's condition worse rather than bet
ter .

The ALJ found that the back claim apparently was ac
cepted on a medical only basis and was closed as such. On
July 26, 1977 the carrier refused to;reopen the claim, noting
that claimant had quit her joB voluntarily and had undergone,
no treatment for a long period of time.

The ALJ concluded that the medical evidence did not
causally relate claimant's right knee injury to the industrial
injury which occurred on October 23, 1975, the claim for which
had been accepted. He further concluded that claimant had
failed to prove by a preponderance .of the evidence that her
present problems were the result of the October 23, 1975 injury
To the contrary, he found that claimant is suffering from
lumbosacral spondylolisthesis and also obesity. These condi
tions might be the sole cause of her back problems at the pre
sent time; the lapse of time between medical "tifSatnie-nt IS d
StrOh^ indication that the problems claimant suffered as a
result of her fall on October 23, 1975 had subsided and claim
ant's condition was asyiTiptomatic and presently related to a
natural progression of her condition contributed to by her
overweight condition. :

The ALJ further found that claimant's condition of
gastritis was not proven by claimant to be causally related to
her industrial injury. \

The Board, on de novo review, finds that the denials
of June 24, 1976 and July 26, 1977 were improper. When claim
ant first reported to Dr, Done on November 28, 1975 she com
plained of neck and knee pain but felt these symptoms were
secondary to her low back strain which v;as caused by the fall.
On  arch 30, 1976 claimant returned to see Dr, Lisac and .stated
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that her back was somewhat better but that her right knee had 
been giJing away interrnitten,tly;ov~r recent months and that this 
was a pJoblem which firs~ beg~n ~fter her industrial injury. 
Dr. Lis~c diagnosed either a torn lateral meniscus or chondro
malacia iof the patella; however, bec~use claimant did not want 
to cons{der any type of surgery to her knee, Dr. Lisac prescribed 

- • I • • 

quacricips ::r:::::~::~t:x:::::::~5 by the Gdrroer, pr. ½isac 
affirmed in two separate. reports that claimant·' s knee sym9to
matologi was related to her October 23, 1975 fall. Again in 
June 1976 the carrier inauired of Dr. Done whether claimant, 
at the time of his initi~l examination, had complained of any 
neck or!knee,, . .l?_~in a::? .. ~he replied in the affirmative, ':'dding 
these symptoms were secondary to her ~urnbosacral strain. Yet 
after this report, the carrier issued a formal denial of re-
spon~ibility, gtJ~ing th~r@ was no evidenGe th~t t~~ knee injur: 
was sus~ained in the Octo~er 23, 1975 fall and also that no 
claim for a knee injury was made until five months after the 
acciden~ at work. Claimant, who continued to see Dr. Done, 
assumedl that he had reported his course of treat~ent to the 
carrier! and the course-of treatment obviously would include 
treating her complaints of neck and knee pain as well as the 
low back strain. 

I 

I Claimant had_ been taking Darvon N-100 which was 
prescribed by Dr. Lisac for her back pain. She had also taken 
large ~uantities of aspirin and eventually developed severe 
stomach1 cramps and underwent an upper GI series study in Sep
tember jl976. The bill for this study was submitted to the 
carrier. and Dr. Done certified that claimant had acute aas
tritis las a result of "taking too many aspirin and pain .. pills". 
On JulYil. 26 the carrier denied responsibility for the upper 
GI series, further stating, "Your problems are not now as 
a resu]t of your accident of October 23, 1975 ••• 11 • 

I Based primarily on Dr. Lisac's unequivocal opinion 
that c~aimant's knee symptomatology arose. out of the indus
trial injury of October 23, 1975, the Board concludes that. 
the c~±rier should have accepted responsibility for that con
ditionJ In spite of Dr. Lisac's reports the denial was made, 
although there were no � edical reports in the record rebut
ting his opinion on the causal connection between the work ac
cident and claimant's knee injury. 

With respect to the July 26, 1977 denial of respon-. 
sibility for claimant's condition of aastritis the evidence 

·indicaies that claimant's doctors gav; her prescriptions for 
medica~ions to relieve her discomfort beginning· with the first 
treaL~~nt by Dr. Done on November 28, 1975. Later reports from 
Ors. Lisac, Done, Harder and Duff indicate claimant continued 
on pai~ medicatio~,-usually Darvon, throughout the course-of 
this claim; furthermore, claimant testified that she took 1arqe 
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that h r back was som what b tt r but that h r right kn  had
b  n giving away int rmitt ntly;ov r r c nt months and that this 
was a probl m which first, b gan aft r h r industrial injury.
Dr. Lisac diagnos d  ith r a torn lat ral m niscus or chondro
malacia [of th pat lla; how v r, b caus claimant did not w^ant
to consid r any typ of surg ry to h r kn  . Dr. Lisac pr scrib d
quadric ps str nth ning  x rcis s.

In TOsponsQ to Inquiri s by th carrist/ Lisac
affirmed in two separate reports that claimant-'s knee sympto
matology was related to her October 23, 1975 fall. Again in
June 1976 the carrier inquired of Dr. Done w’’hether claimant,
at the time of his initial examination, had complained of anyneck orjknee pain and he replied in the affirmative, adding
these symptoms” were "secondary to her 'lumbosacral strain. Yet
after this report, the carrier issued a formal denial of re-
sponsikHity, Stating thbr was no  vid nc thst th kn  injury
was sustained in the October 23, 1975 fall and also that no
claim for a knee injury was made until five months after the
accident at work. Claim.ant, who continued to see Dr. Done,assumed! that he had reported his course of treatment to the
carrier! and the course of treatment obviously would include
treating her complaints of neck and knee pain as well as the
low back strain.

m
! Claimant had been taking Darvon N-lOO which was

prescribed by Dr. Lisac for her back pain. She had also taken
large quantities of aspirin and eventually developed severe
stomach cramps and under^vent an upper GI series study in Sep
tember |l976 . The bill for this study was submitted to the
carrier and Dr. Done certified that claimant had acute gastritis |as a result of "taking too many aspirin and pain pills".
On July 26 the carrier denied responsibility for the upper
GI series, further stating, "Your problems are not now as
a result of your accident of October 23, 1975. . .".

Based primarily on Dr. Lisac's unequivocal opinion
that claimant's knee symptomatology arose, out of the indus
trial injury of October 23, 1975, the Board concludes that •
the carrier should have accepted responsibility for that condition] In spite of Dr. Lisac's reports the denial was made,
although there were no medical reports in the record rebut
ting his opinion on the causal connection between the work ac
cident and claimant's knee injury.

VJith r sp ct
sibili6y for claimant's
indicat s that claimant,'
m dications to r li v h
tr atm nt by Dr. Don on 
Drs. Lisac, Don , Hard r
on pain m dication, usua
this claim; furth rmor ,

to the July 26, 1977 denial of respon-
condition of gastritis the evidence
s doctors gave her prescriptions for
er discomfort beginning- with the first
November 28, 1975. Later reports from
and Duff indicate claimant continued

lly Darvon, throughout the course-of
claimant testified that she took large
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. 
quantities of aspirin as well as the prescribed medication for 
her problems. As the result of all this medication, including ~ 
the aspirin, claimant developed sto~ach cramps so severe that she W 
underwent an uooer GI series studv and, uoon the advice of Dr. 

~ . - . -
Done, submitted the bill to th@ CflIIiQI. Dr. D6~~ adviseJ· the 
carrier that the gastritis was causeg because of the consump
tion of medication required as the result of the claimant's 
industrial injury, nevert~elcss, the ·carrier denied responsi
bility for this condition without any explanation. 

The Board concludes that the carrier's denial on 
July 26, 1977 also was improper. 

ORDER 

The order of the ALJ, dated November 30, 1977, is 
reversed. 

The carrier's denials dated June 24, 1976 and July 
26, 1977 are ·set aside and ,c~atrna,nt•~ 9l~~m for aggravation I 

Of her Oc~ober 23, 1975 injuiy to her back and·right knee as 
well as her claim for the condition o~ gastritis are her~by · 
remanded to the e~ployer and its cqrrier fo~ accepta~ce and 
for the payment of ·compensation, as provided by law, commenc
ing June 30, 1977, the date claim~nt was put in a body cast 
by Dr. Duff, and until her claims are closed pursuant to the 
provisions of ORS 656.268. 

~lalnant 1s attorney is awarded as a reasonable at
tornev's fee for his services both before the ALJ at the hear
ing a;a at Board review, a·su,~ of $1,000, payable by the em
ployer and its carrier. 

WCB CASE NO. 77-2217 
WCB CASE NO. 77-2218 
WCB CASE NO. 76-6130 
WCB CASE NO. 76-6915 

JACQUE C. JAEGER, CLAIMANT 
Richardson, Murphy & Nelson, 

Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Request for Review by the SAIF 

AUGUST 4, 1978 

Reviewed by Board !ilembers 1-loore and Phillips. 

The State Accident Insurance Fund seeks Board review 
of the Administrative Law Judge's (ALJ} order which remanded 
all four of claimant's clai~~~o it for:proces~ing including 
submission to the· Evaluation Divi~ion for a Determination Or-
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quantities of aspirin as well as the prescribed medication for
her problems. As the result of all this medication, including
the aspirin, claimant developed stomach cramps so severe that she
underw^ent an upper GI series study and, upon the advice of Dr.
Done, submitted bill tO th@ Carrier. Dr. DSbe advised' thecarrier that the gastritis w^as caused because of the consump
tion of medication required as the result of the claimant's
industrial injury, nevertheless, the 'carrier denied responsi
bility for this condition w-ithout any explanation.

The Board concludes that the carrier's denial on
July 26, 1977 also was improper.

ORDER

reversed,
The order of the ALJ, dated November 30, 1977, is

The carrier's denials dated June 24, 1976 and July
26, 1977 are-set aside and claimant's for Aggravation
6f her October 23, 1975 injury to her back and-right knee as
well as her claim for the condition of gastritis are hereby •
remanded to the employer and its carrier for acceptance and
for the payment of compensation, as provided by law, commenc
ing June 30, 1977, the date claimant was put in a body cast
by Dr. Duff, and until her claims are closed pursuant to the
provisions of ORS 656.268.

Claimant *s attorney is av/arded as a reasonable at
torney's fee for his services both before the ALJ at the hear
ing and at Board review, a sum of $1,000, payable by the em
ployer and its carrier.

WCB CASE NO.
WCB CASE NO.
WCB CASE NO,
WCB CASE NO.

77-2217
77-2218
76-6130
76-6915

AUGUST 4, 1978

JACQUE C. JAEGER, CLAI ANT
Richardson,  urphy & Nelson,
Claimant's Attys.

SAIF, Legal Services, Defense Atty
Request for Review by the SAIF

Reviewed by Board  embers  oore and Phillips.
The State Accident Insurance Fund seeks Board review

of the Administrative Law Judge's (ALJ) order which remanded
all four of claimant's claims to it for processing including
submission to the Evaluation Division for a Determination Or-
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der in ~ach case and ordered c~m,pensation payable until closure 
was aut~orized pursuant to ORSw656.268. 

i 
I Claimant, while employed as a vice principal of a 

high sc~ool~ sustaine~ four injuries Jor which she has filed 
claims. 1 All four claims were accepted and classified as 
"medical only". 

I 

! 
The first injury (Case No. 76-6915) occurred when• 

cla_iman~ was accidentally struck in the right temple on narch 
15, 197/2,· causing_ claimant to have double vision. She now 
uses, a~ternately, three pairs of glasses with different prc
scriptipns which constantly change. Her neck also was injured. 

f Dr. Snodgrass diagnosed this injury as a mild con-
cussion. Claimant later saw Dr. Marquis who diagnosed marked 
converg~nce insufficiency and suggested eye exercises to at
tempt t~ correct the problem. The Fund paid all of the medi
cal bil 1ls until the summer of 1976. 

I • 

I Claimant testified that her eye condition progressively 
worsene~ and she requested that this claim be reopened.· The 
Fund decie_d this request on Decembe~ 16, 1976. 

· j The second injury (Case No. 77-2218) was sustained 
on December 14, 1972 when claimant tried to break up a fight 
betweeJ two students and she was struck on the right side.of 
her ja~. Dr. Horenstein diagnosed a contusion of the left jaw; 
strain !right temporomandibular joint and excoriation of the · 
latera] canthus of the left eye area. Claimant testified her 
jaw wa~ dislocated, her teeth were chipped and her low back 
and nedk were again hurt. Claimant requested that this claim 
be reo~ened. The Fund denied this request on t~rch 29, 1977. 

The third injury (Case No. 77-2217) happened on 
June 6~ 1974 when claimant attempted to stop another fight. 
She sl~pped and fell down a stairway. Dr. Courogen diagnosed 
a lumbosacral strain. Claimant reported she had pain in the 
low ba6k and right leg and foot, in addition to stiffness and 
pain i~ her neck. Claimant did not suffer any time loss but 
treated herself with hot baths and aspirin which did not 
alleviJte her Dain. Claimant's request that this claim be 
reopenJa was d~nied by the Fund on ~arch 29, 1977. 

- I The fourth injury (Case No. 76-6130) occurred on 
September 24, 1975, when claimant, endeavoring to restrain a 
student from fighting with another student, sustained an in
jury t~ her back. Dr. Tahir diagnosed a possible cervical 
nerve }oat comoression and recommended a cervical and lumbar I ~ . 

myelogfam. The cervicai myelogram was normal, but the lumbar 
myelogram revealed a defect at L4-L5, on the right. Claimant 
finishbd the school year, but has not returned to employment 
as a vice principal or a teacher or counselor. 
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der in each case and ordered compensation payable until closure
was authorized pursuant to ORS‘’'656.268 .

i
Claimant, while employed as a vice principal .of a

high school,, sustained four injuries for which she has filed
claims.) All four claims were accepted and classified as
"medical only".

i The first injury (Case No. 76-6915) occurred when -
claimant was accidentally struck in the right temple on  arch
15, 1972,- causing,claimant to have double vision. She now
uses, alternately, three pairs of glasses with different pre
scriptions which constantly change. Her neck also was injured.

I Dr. Snodgrass diagnosed this injury as a mild con-cussionL Claimant later sav/ Dr.  arquis who diagnosed marked
convergence insufficiency and suggested eye exercises to at
tempt to correct the problem. The Fund paid all of the medi
cal bills until the summer of 1976.

#

I Claimant testified that her eye condition progressively
wX'rsene.d and she requested that this claim be reopened.' The
Fund denied this request on Decem.ber 16, 1976 .

The second injury (Case No. 77-2218) was sustained
on December 14, 1972 when claimant tried to break up a fightbetween' two students and she was struck on the right side of
her jaW|. Dr. Horenstein diagnosed a contusion of the left jaw,
strain bright tem.poromandibular joint and excoriation of thelateral' canthus of the left eye area. Claimant testified her
jaw was dislocated, her teeth were chipped and her low back
and neck w^ere again hurt. Claimant requested that this claim
be reopened. The Fund denied this request on  arch 29, 1977.

The third injury (Case No. 77-2217) happened on
June 6, 1974 when claimant attempted to stop another fight.
She slipped and fell down a stairway. Dr. Courogen diagnosed
a lumbosacral strain. Claimant reported she had pain in the
low back and right leg and foot, in addition to stiffness and
pain in her neck. Claimant did not suffer any time loss but
treated herself with hot baths and aspirin which did not
alleviate her pain. Claimant's request that this claim be
reopened was denied by the Fund on  arch 29, 1977.

The fourth injury (Case No. 76-6130) occurred on
Septem.ber 24 , 1975, when claimant, endeavoring to restrain a
student from fighting with another student, sustained an in
jury to her back. Dr. Tahir diagnosed a possible cervical
nerve root compression and recommended a cervical and lumbar
myelogram. The cervical myelogram was normal, but the lumbar
myelogram revealed a defect at L4-L5, on the right. Claimant
finished the school year, but has not returned to employment
as a vice principal or a teacher or counselor.
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th.e September 1975 injury, claimant complained 
of pain in her neck with radiation to her upper extremities, 
and pain in her low back with radiation into her riaht lower 
extremity. · 

Dr. Post reported on June 21, 1976 that claimant-had 
been involved in an automobile accident in December 1959 
which injured her neck and low back. After two years of un
successful conservative treatment, claimant underwent a laminec
tomy which had poor results and subsequently had other laminec
tomies. ~h~ ha.d develop@d 11 0Q°t:QOffiV~li lis !I and reau:l.red addi
tional treatment. After a fourth ;peration, clai~ant had better 
results. 

Claimant reported from 1963 to 1974 she- had minor 
neck and back problems. She indicated in addition to the four 
incidents for ,·1hich she filed workers' compensation claims, 
she had at least three other incidents at school, to-wit: a 
fall.a~ the s~airs and breaking up two fi~hts. Dr~ P9~t,~fter 
Q~JIBlnlft~ ~lairnanl, lelt she had to modify her employment and 
suggested she use a corset and begin back strengthening exer
cises. 

Claimant continued to be treated by Dr. Post. In 
September of 1976, Dr. Post, after examining claimant and 
finding she continued to have low back discomfort and consid
erable incapacitation even though she was remaining at home, 
recommended a six month leave of absence. He said if she 
failed to improve with rest and inactivity, she should be en
rolled at the Portland Pain Center. 

On October 13, 1976 Dr. Post wrote to the Fund ad
vising it that claimant had not imprqved and requested a re
ferral to the Portland Pain Center. On November 11, 1976, the 
Fund denied this request and claimant 1 s claim for aggravation 
of her September 1975 injury on the basis that her current 
problems were residuals of her 1959 automobile accident. 

Dr. Post, in January 1977, felt that claimant for 
a period of ten years had had only minor spinal problems. His 
opinion was that after repeated on-the-job injuries, these in
juries were material contributing factors to her present prob
iems and represented aggravating circumstances upon her pre
existing condition. 

Dr. Horenstein, claimant's family physician, reported 
in August 1977 that claimant's condition had deteriorated and 
felt this was due to her multiple-on-the-job injuries. She 
opined claimant was not able to return to her position as vice 
principal or to any teaching position because standing aggra-
vated her symptom complex of back pain, numbness of her right Qt\ 
leg and neck pain with associated dizziness. W 
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After the September 1975 injury, claimant complained
of pain in her neck with radiation to her upper extremities,
and pain in her low back with radiation into her riaht lower
extremity.

Dr. Post reported on June 21, 1976 that claimant'hadbeen involved in an automobile accident in December 1959
which injured her neck and low back. After two years of un
successful conservative treatment, claimant underwent a laminec
tomy v;hich had poor results and subsequently had other laminec
tomies. hdd d£VGlop@d and required addi
tional treatment. After a fourth operation, claimant had better
results.

Claimant reported from 1963 to 1974 she-had minor
neck and back problems. She indicated in addition to the four
incidents for v/hich she filed workers' compensation claims,
she had at least three other incidents at school, to-wit: a
fall on the stairs and breaking up two fights. Dr.
QkSniiniWg claimant, felt she had to modify her employment and
suggested she use a corset and begin back strengthening exer
cises.

Claimant continued to be treated by Dr. Post. • In
September of 1976, Dr. Post, after examining claimant and
finding she continued to have low back discomfort and consid
erable incapacitation even though she was rem.aining at home,
recommended a six month leave of absence. He said if she
failed to improve with rest and inactivity, she should be en
rolled at the Portland Pain Center.

On October 13, 1976 Dr. Post wrote to the Fund ad
vising it that claimant had not imprpved and requested a re
ferral to the Portland Pain Center.' On November 11, 1976, the
Fund denied this request and claimant's claim for aggravation
of her September 1975 injury on the basis that her current
problems were residuals of her 1959 automobile accident.

•Dr. Post, in January 1977, felt that claimant for
a period of ten years had had only minor spinal problems. His
opinion was that after repeated on-the-job injuries, these in
juries were material contributing factors to her present prob
lems and represented aggravating circumstances upon her pre
existing condition.

Dr. Horenstein, claimant's family physician, reported
.in August 1977 that claimant's condition had deteriorated and
felt this was due to her multiple•on-the-job injuries. She
opined claimant v;as not able to return to her position as vice
principal or to any teaching position because standing aggra
vated her symptom complex of back pain, numbness of her right
leg and neck pain with associated dizziness.
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I 

I 
I 

• 

I 

I 
all four 

The ALJ concluded all the denials were improper and 
claims should be remanded to the FJria to be accepted 

payment of compensation ·until closed under ORS 656.268. and for 

The Board, after de novo review, finds that the ALJ 
properlY, remanded Case Nos. 77-2217 and 77-2218 to the Fund 
for prodessing pursuant to the provisions of ORS 656~268. 
Neither I the injury of December 14, 1972 (Case No. 77-2218) nor 
the inj~ry of June 6, 1974 (Case No. 77-2217) resulted in any 
temporaly total disability, however, neither has been closed 
except on an administrative basis, therefore, each must be 
closed ~ursuant to ORS 656.268 by a Determination Order from 
which claimant may aooeal. 

! Concernin:~the injury of March 15, 1972 (Case No. 
76-6915), the Goard finds that the Fund should pay the outstand
ing hilts for claimant 1 s eye problems pursuant to the provisions 
of ORS 656.245 and that their unilateral action in ceasing to 
rai such medical benefits justifies the assessing of a pen~lty 

equal td 25% of the amount of said medical bills. The 96~¥& 
furtherifinds, with respect to this claim, that claimant 
should be referred to the Portland Pain Clinic and the Fund 

I 

should pay for the treatrnen t reconunended by Dr. Post. The 
evidenc~ does not indicate that claimant suffered any time 
loss asia result of the eye injury, however, it does indi
cate th1t this condition is not stati~narv at the present time 
and thefe might be some permanent disability, therefore, the 
claim should be remanded to the Fund for acceptance and ·for 
closure!pursuant to the provisions of ORS 656.268 when the 
condition is medically stationary. 

I With regard to the injury of September 24, 1975 
(Case No. 76-6130), the Board finds that claimant has suffered 
time lo~s as a result of this injury and that the claim should 

I . 

be remanded to the Fund to be acceptec. and for the payment of 
compens:ation, as provided by law I commencing on September 24, 
1975, the date claimant was injured, and until her claim was I . . 

closed pursuant to ORS 656.268, less any time she may have 
worked.I 

ORDER 

The order of the ALJ, dated October 31, 1977, is mod-
ifi ed. 

The State Accident Insurance Fund is ordered to pay 
the ou~standing medical bills relating to claimant's eye prob
lems (qase Co. 76-6915) pursuant to the provisions of ORS 656. 
245 and to ·also pay to claimant an amount equal to 25% of the 
said medical bills because of its unilateral termination of 
benefits pursuant to ORS 656.245. 

I The Fund is ordered to accept claimant's claim for 
her eye injury (Ca~~ No. 7~-6915) and to pay claimant compen-
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The ALJ concluded all the denials were improper and
all four claims should be remanded to the Fund to be accepted
and for payment of compensation‘until closed under ORS 656.268 .

The Board, after de novo
properly remanded Case Nos. 77-2217
for processing pursuant to the provNeither I the injury of December 14,
the injury of June 6, 1974 {Case No
temporary total disability, however
except on an administrative basis,
closed pursuant to ORS 656.268 by a
w’hich claimant may appeal.

review, finds that the ALJ
and 77-2218 to the Fund
isions of ORS 656.268.
1972 (Case No. 77-2218) nor
. 77-2217) resulted in any
, neither has been closed
therefore, each must be
Determination Order from

Concerning the injury of  arch 15, 1972 (Case No.
76-6915), the Board finds that the Fund should pay the outstand
ing bills for claimant’s eye problems pursuant to the provisions
of ORS 656.245 and that their unilateral action in ceasing to
pa^ such medical benefits justifies the assessing of a penalty
equal to 25% of the amount of said medical bills. The Boaifd
further I finds, with respect to this claim, that claimant
should be referred to the Portland Pain Clinic and the Fund
should pay for the treatment recommended by Dr. Post. The
evidence does not indicate that claimant suffered any time
loss as!a result of the eye injury, however, it does indi
cate that this condition is not stationary at the present time
and there might be some -permanent disability, therefore, the
claim should be remanded to the Fund for acceptance and -forclosurejpursuant to the provisions of ORS 656.268 when the
condition is medically stationary.

With regard to the injury of September 24, 1975
(Case No. 76-6130), the Board finds that claimant has suffered
time loss as a result of this injury and that the claim should
be remanded to the Fund to be accepted and for the payment of
compensation, as provided by law, commencing on Septemb>er 24,
1975, the date claimant was injured, and until her claim was
closed pursuant to ORS 656.268, less any time she may have
worked,

ORDER
The order of the ALJ, dated October 31, 1977, is mod

ified
The State Accident Insurance Fund is ordered to pay

the outstanding medical bills relating to claimant's eye prob
lems (Case Co. 76-6915) pursuant to the provisions of ORS 656.
245 and to also pay to claimant an amount equal to 25% of the
said medical bills because of its unilateral termination ofbenefits pursuant to ORS 656,245,

The Fund is ordered to accept claimant’s claim for
her eye injury (Case No. 76-6915) and to pay claimant compen-
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as provided by 0 law, from March 1s, 1~7~ until clo~urg 
purguant to Q~~ ~56.268, less all time worked. 

The Fund is ordered to pay for the expenses incurred• 
by claimant in attending the Portland Pain Clinic for the 
treatment recommended by Dr. Post. 

Claimant's claim for her injury suffered on Septem
ber 24, 197 5 (Case No. 7 6-6130) is rema·nded to the Fund to be 
accepted and_for the payment of compensatio~, ~~ ~rovided by 
lJW, COfflM~ncing on 'september 24, 1975 and until the claim is 
closed pursuant to the provisions of ORS 656.268, less time 
worked. 

In all other respects the ALJ's order is affirmed. 

Claimant's attorney is awarded as a reasonable attor
ney's fee for his services at Board review a sum of $400, pay
able by the State Accident Insurance Fund. 

WCB CASE NO. 70-2687 

In the Matter of the Compensation 
of the Beneficiaries of 

FLOYD JOHLKE, DECEASED 
Thomas J. Mortland, Defense Atty. 
Own Motion Order 

AUGUST 4, 1978 

On June 14, 1978 the Board received a letter from 
Dorothy J. Johlke, the widow of Floyd Johlke, hereinafter 
referred to as claimant, stating that her husband had passed 
away on February 13, 1978 as the result of a heart condition 
which first occurred on May 31, 1970 when her husband had 
been employed by Hudson Stores whose carrier was the Travelers 
Insurance Company. This claim had been accepted as compensa
ble and was closed by a December 21, 1971 Determination.Order 
which had granted Mr. Johlke 32° for unscheduled heart dis
ability. The· award was later increased to 96° by an Opinion 
and Order entered by Hearing Officer George Rode on March 12, 
19 7 3 .. 

Claimant requested own motion relief and furnished 
the Board with a medic~l report from Dr. Brandt dated March 27, 
1978, an autopsy report, .a letter from Dr. Starr.to Dr. Brandt· 
dated February 14, 1978 and a letter from the Travelers Insur
ance Company dated May 25, 1978 which offered a settlement but 
reiterated its denial of the claim. 

The Travelers Insurance Company was furnished a 
copy of claimant's request and th~ attachments and asked to 

-164-

sation, as provided by law, from  arch 15^ i?72 Ulltll ClOSUIQ
pursuant to 0!^5 556.268, less all time worked.

The Fund is ordered to pay for the expenses incurred-
by claimant in attending the Portland Pain Clinic for the
treatment recommended by Dr. Post.

Claimant's claim for her injury suffered on Septem
ber 24, 1975 (Case No. 76-6130) is remanded to the Fund to be
accepted and for the payment of compensation^ ppOVidCd by
IdW, GOfflW^hcing on'September 24 , 1975 and until the claim is
closed pursuant to the provisions of ORS 656.268, less time
worked.

In all other respects the ALJ's order is affirmed.
Claimant's attorney is awarded as a reasonable attor

ney's fee for his services at Board review a sum of $400, pay
able by the State Accident Insurance Fund.

AUGUST 4, 1978WCB CASE NO. 70-2687
In the  atter of the Conpensation

of the Beneficiaries of
FLOYD JOHLKE, DECEASED
Thomas J.  ortland, Defense Atty.
Own  otion Order

On June 14, 1978 the Board received a letter from
Dorothy J. Johlke, the widow of Floyd Johlke, hereinafter
referred to as claimant, stating that her husband had passed
away on February 13, 1978 as the result of a heart condition
which first occurred on  ay 31, 1970 when her husband had
been employed by Hudson Stores whose carrier was the Travelers
Insurance Company. This claim had been accepted as compensa
ble and was closed by a December 21, 1971 Determination .Order
which had granted  r. Johlke 32° for unscheduled heart dis
ability. The' award was later increased to 96° by an Opinion
and Order entered by Hearing Officer George Rode on  arch 12,
1973.,

Claimant requested own motion relief and furnished
the Board with a medical report from Dr. Brandt dated  arch 27,
1978, an autopsy report,.a letter from Dr. Starr.to Dr. Brandt
dated February 14 , 1978 and a letter from, the Travelers Insur
ance Company dated  ay 25, 1978 which offered a settlement but
reiterated its denial of the claim.

The Travelers Insurance Company was furnished a
copy of claimant's request and th.e attachments and asked to

164

#

- -



            
        
          

        
             

        
         

 

                
         

           
        

         
          

        

                     
       

      
   

     
    

  

          
           
         
          

         
            
         

       
           
          

           
            

     
         

                 
       

advise Jhe Board of i: position. On July .l 7, 1978 the 
TraveleJs Insurance Company replied, stating it was denying 
clairnani 1 s request for benefiis because more than 5 years had 
elapsedlbetween the 1971 Determination Order and the notice 
to it which was given in the early part of 1978 and also be
cause tfye compensable 1970 heart.attack did not contribute 
materially and significantly to Nr. Johlke's death on February 
13, 1978. 

I 
I 
I ~h~ noard, at thib tim@; does not have ~u,ti~i~ni 

evidenc~ to determine the validity of claimant's claim, 
therefore, it refers this matter to its Hearings Division 
with in~tructions for it to be set down for hearing before 

. an Administrative Law Judge (ALJ) to determine if Hr. 
Johlke's death was a direct result of his comoensable in
jury an~, if so, if claimant is entitied to c~mpensation 
pursuant to the provisions of the Workers' Compensation Act. 

I 

I Upon conclusion of the hearing, the ALJ shall cause 
to be submitted to the Board a certified transcript of the pro
ceeding$ together with his recommendation on claimant's request. 

I 
I 

I 
I SAIF CLAIM NO. PC 296570 AUGUST 4, 1978 

RAMON D~ MATA, CLAIMANT 
Frohnmayer & Deatherage, Claimant's Attys. 
SAIF, L~gal Services, Defense Atty. 
own Motion Determination 

Claimant filed a claim for a back injury which he 
had su£~ered on March 25, 1971. Dr. McGeary diagnosed a low 
back s~rain. This claim was accepted. A Determination Order 
dated November 22, 1972 closed this claim and cranted claimant 
compens1ation equal to 48° for 15% unscheduled disability for 
his loJ back injury. A myelogram had revealed a defect at L4 
on the right but claimant did not-wish to have surgery. 

The above Determination Order was appealed and, af
ter a hearing, Referee Drake increased claimant's award.to 
240° fbr 75% unscheduled disability for his back injury by 
an orp~r dated April 12, 1974. This order was affirmed by 
the BoJrd on·october 7, 1974 and by the circuit court for 

I 
Jackson County on July 10, 1975. 

I . On Dec~mber 16, 19?6.claiman~ was involved in a 
motor vehicle accident, sustaining multiple soft tissue bruises 
to ~is/head, ~eek and back without underlying bony injury. 
Claimajt continued to receive treatment for his injuries. 
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m

advise the Board of its position. On July .17 , 1978 the
Travelers Insurance Company replied, stating it was denying
claimant's request for benefits because more than 5 years had
elapsed(between the 1971 Determination Order and the notice
to it which was given in the early part of 1978 and also be
cause the compensable 1970 heart-attack did not contribute
materially and significantly to  r. Johlke's death on February
13, 1978.

Ths Board, at this tim ; do s not hav suf£i9i ntevidence to determine the validity of claimant's claim,
therefore, it refers this matter to its Hearings Division
with instructions for it to be set down for hearing before
an Administrative Law Judge (ALJ) to determine if  r.
Johlke's death was a direct result of his compensable in
jury and, if so, if claimant is entitled to compensation
pursuant to the provisions of the Workers' Compensation Act.

I Upon conclusion of the hearing, the ALJ shall causeto be submitted to the Board a certified transcript of the pro
ceedings together with his recommendation on claimant's request

SAIF CLAI NO. PC 296570 AUGUST 4, 1978
RA ON D'.  ATA, CLAI ANT
Frohnmayer & Deatherage, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Own  otion Determination

Claimant filed a claim for a back injury which he
had suffered on  arch 25, 1971. Dr.  cGeary diagnosed a low
back strain. This claim was accepted. A Determination Order
dated November 22, 1972 closed this claim and granted claimant
compensation equal to 48® for 15% unscheduled disability for
his low back injury. A myelogram had revealed a defect at L4
on the right but claimant did not'wish to have surgery.

The above Determination Order was appealed and, af
ter a hearing. Referee Drake increased claimant's award to •
240® for 75% unscheduled disability for his back injury by
an order dated April 12, 1974. This order was affirmed by
the Board on October 7, 1974 and by the circuit court for
Jackson County on July 10, 1975.

On December 16, 1976 claimant was involved in a
motor vehicle accident, sustaining multiple soft tissue bruisesto hisjhead, neck and back without underlying bony injury.
Claimant continued to receive treatment for his injuries.

165- -

I 

, 



                 
         
         
                   

        
          

         
          

        

        
          

            
       
           

         
   

        
        

       
       
       

         
   

     

      
          

 
        

            
         

      

     
   

    
    
    

      

Campagna reported on October 17, 1977 that he 
felt claimant's condition had become worse. He diagnosed 
nerve, root compression, Sl, right, secondary to a protruded 
1,urnbar disc, secondary to the accident of rtarch 21, 1971. 
~tter a positiv@ myGlogrJm ef Ot~ober Qg, 1~,,, a iaminectomy 
v.-as performed on December 7 '\ 1977. Dr. Campagna had requested 
claimant•~ claim be reopened based on claimant's worsened con
dition and need for further mecical care, which the Fund ap
parently denied. After a hearing.on this denial, the Referee 
dismissed the request for hearing on the denial of the aggra
vation claim since claimant was receiving temporary total 
disability. 

Dr. Campagna reported in January 1978 claimant had 
made good progress from his surgery and recor.u.'1\ended he return 
to work on April 1, 1978. In April 1978, Dr. Campagna found 
that claimant was medically stationary with moderate disabil
ity as the result of his March 1971 injury. Claimant was 
working at home doing small engine repairs. He occasionally 
took Tylenol for pain. 

Qn N~y e J 1'976 the fund r@qU~StQd d dQN1rffiif\~ti~ri 
of claimant's disability. The Evaluation Division of the 
Workers' Compensation Department found that the factors af
fecting claimant's wage earning capacity have remained essen
tially the same. They recornrnended additional compensation 
for temporary total disability from October 25, 1977 through 
April 24, 1978 only. 

The Board concurs in this recommendation. 

ORDER 

Claimant is hereby granted compensation for tempor
ary total disability from Octo~er 25, 1977 through April 24, 
1978. 

Claimant's attorney is hereby granted as a reasonable 
attorney 1 s fee for his services a sum equal to 25% of the in
creased compensation granted by this cirder, payable out of said 
compensation as paid, not to exceed $500. 

WCB CASE NO.· 77-5864 AUGUST 4, 1978 

RAMON D. MAT A, CLAIMANT 
Frohnmayer & Deatherage, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant · 

Reviewed by Board Members rvilson and'· Moore. 
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Dr. Campagna reported on October 11, 1977 that hefelt claimant's condition had become worse. He diagnosed
nerve, root compression, SI, right, secondary to a protruded
lumbar disc, secondary to th accident of  arch 21, 1971.
/l.£t r a positiv myologram of Oitot r 25, 1577, a lamin ctomyvras performed on December 7,^ 1977. Dr. Campagna had requested
claimant's claim be reopened based on claimant's worsened con
dition and need for further medical care, which the Fund ap
parently denied. After a hearing,on this denial, the Referee
dismissed the request for hearing on the denial of the aggra
vation claim since claimant was receiving temporary total
disability.

Dr. Campagna reported in January 1978 claimant had
made good progress from his surgery and recommended he return
to work on April 1, 19.78. In April 1978, Dr. Campagna found
that claimant was medically stationary with moderate disabil
ity as the result of his  arch 1971 injury. Claimant was
working at home doing small engine repairs. He occasionally
took Tylenol for pain.

On nsy §, 1'978 th Tund r qu st d a dot rminatioft
of claimant's disability. The Evaluation Division of the
Workers' Compensation Department found that the factors af
fecting claimant's wage earning capacity have remained essen
tially the same. They recommended additional compensation
for temporary total disability from October 25, 1977 through
April 24, 1978 only.

The Board concurs in this recommendation.

ORDER
Claimant is hereby granted compensation for tempor

ary total disability from October 25, 1977 through April 24,
1978. ■

Claimant's attorney is hereby granted as a reasonable
attorney’s fee for his services a sum equal to 25% of the in
creased compensation granted by this order, payable out-of said
compensation as paid, not to exceed $500.

WCB CASE NO. 77-5864 AUGUST 4, 1978
RA ON D.  ATA, CLAI ANT
Frohnmayer & Deatherage, Claimant's Attys,
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

Reviewed by Board  embers Wilson and'  oore,
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I 

I 
I 
I 

I Claimant seeks Board review of the Administrative 
Law Judge 1 ~ {lli~J) 9rd~,r ~hich /,c?und claima'rit' s acupuncture 
treatmerlt during January, FebrJa~i and March of 1974 wa~ riot 
compens~ble and denied claimant's travel expenses from Medford 
to Lincciln City to receive such treatment. · 

j Claimant was originally injured o·n !·larch 25, 1971. 
·A Deterrhnation Order,. dated November.-22, 1972, awarded claim-

• I 
ant compensation· equal to 48° for 15% unscheduled lqw b,ack 
disability. 

I 
I It was stipulated at the hearing that although the 

Fund ha9 not accepted claimant's aggravation claim it was . 
currenttY paying claimant temporary total disability, and that 
claimant's request for hearing on his aggravation claim could 
be dismtssed until such time as the Fund terminated temporary 
total atsability or denied the claim. The remaining issues 
were the compensability of claimant's treatment and entitlement 
to trav~l expenses. It was also stipulated that Exhibit #2 , 
.reflect~d correctly that claimant had incurred expenses relat
ing to ~is treatment from January through March 1974 as fol
lows: lodging: $241.50, meals: $324.00, doctor: $480.00, and 
~ileage~ 3020 miles. 

I . Claimant did not testify, but it was agreed that 
if he had he would have testified as follows: (1) that he went 
to Lincbln City from Medford on his own without a referral from 
any rned;ical doctor in Hedford for the purpose of receiving 
acupuncture treatment, (2) that he was examined by a Dr. O'Dell 
at the Lincoln City Clinic and under Dr. O'Dell's supervision, 

I 
acupuncture treatment was started. 

Dr. Luce's report of January 1974 revealed that 
he felt claimant was fit for light work which did not in
volve ~rolonged bending or heavy:lifting. His impression 
was a ~eaenerative disc disorder L4-5 and L5-Sl and nd evi-

1 -dence of radiculopathy. 

I The ALJ, after reviewing ORS 656. 245 which provides 
for continuing medical treatment and allows claimant to choose 
his ow~ attending doctor or physician within the state of Ore
gon, concluded that since the acupuncture treatments were not 
recomm~nded by a treating physician, such treatments and the 
travel expenses were not the responsibility of the Fund. 

The Board, after de nova revie_w, reverses the ALJ. 
An injured worker has the right to choose his treating doc
tor orlphysician; in this case, claimant selected Dr. O'Dell. 
Dr. 0 1 Qell did refer claimant for the acupuncture- treatment, 
which is not prohibited as a form of medical tieatment under 
Oregon law if certain conditions are met. 

The Board concludes the expenses incurred by claim-
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claimant seeks Board review of the Administrative
LflW Judas's (AL'J) 9^der which found claimant's acupuncture
treatment during January, February and  arch of 1974 was not
compensable and denied claimant's travel expenses from  edford
to Lincoln City to receive such treatment.

Claimant was originally injured on  arch 25, 1971.
A Determination Order,- dated November..22 , 1972, av/arded claim
ant compensation-equal to 48° for 15% unscheduled low back
disability.

It was stipulated at the hearing that although the
Fund had not accepted claimant's aggravation claim it was
currently paying claimant temporary total disability, and that
claimant's request for hearing on his aggravation claim could
be dismissed until such time as the Fund terminated temporary
total disability or denied the claim. The remaining issues
were the compensability of claimant's treatment and entitlement
to travel expenses. It was also stipulated that Exhibit #2
reflected correctly that claimant had incurred expenses relat
ing to his treatment from January through  arch 1974 as follows: lodging: $241.50, meals: $324.00, doctor: $480.00, and
mdleage; 3020 miles.

Claimant did not testify, but it was agreed that
if he had he would have testified as follows: (1) that he went
to Lincoln City from  edford on his own without a referral from
any medical doctor in  edford for the purpose of receiving
acupunC|ture treatment, (2) that he was examined by a Dr. O'Dell
at the Lincoln City Clinic and under Dr. O'Dell's supervision,
acupuncture treatment was started.

Dr. Luce's report of January 1974 revealed that
he felt claimant was fit for light work which did not in
volve prolonged bending or heavy/lifting. His impression
was a degenerative disc disorder L4-5 and L5-S1 and no' evi-'dence o|f radiculopathy.

The ALJ, after reviewing ORS 656.245 which provides
for continuing medical treatment and allows claimant to choose
his own attending doctor or physician within the state of Ore
gon, concluded that since the acupuncture treatments were not
recommended by a treating physician, such treatments and the
travel expenses were not the responsibility of the Fund.

The Board, after de novo review, reverses the ALJ.
An injured worker has the right.to choose his treating doctor or [physician; in this case, claimant selected Dr. O'Dell.
Dr. O'Dell did refer claimant for the acupuncture*treatment,
which is not prohibited as a form of medical treatment under
Oregon law if certain conditions are met.

The Board concludes the expenses incurred by claim
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ant for his acupuncture treatment and his travel expenses from 
Medford to Lincoln City, Oregon, including his expenses in
curred in Lincoln City, are reasonable and therefore, the Fund 
is responsible for such costs.pursuant to ORS 656.245. 

ORDER 

The ALJ's order, dated February 13, 1978, is reversed. 

The State Accident Insurance Fund is ordered to pay 
claimant's medical expenses incurred for the acupuncture treat
ment he received in January, February and March of 1974 and 
for his travel and livin~ exrenses coµ~~~teQ with this tr@at~ 
M~nt. 

Clairaant's attorney is hereby granted a reasonable 
attorney's fee for his services both at the hearing and at 
Board review in the amount.of $850, payable by the Fund. 

WCB CASE NO .. 76-3217 

WILLIAMS. McCALL, CLAIMANT 
Emmons, Kyle, Kropp & Kryger, 

Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant 

AUGUST 4, 19 78 

Reviewed by Board Members Nilson and Phillips. 

Claimant seeks review of that portion of the Admin
istrative Law Judge's (ALJ) order which affirmed the denial by 
the State Accident Insurance Fund of claimant's claim for an 
aneurysm. 

Claimant is 42 years old, he is 6' tall and weighs 
ap9roximately 204 pounds. He has been employed by his present 
employer as a truck driver since 1970~ His duties consist of 
hauling building material on a dispatch system and in addition 
to driving the truck he must secure his own binders. 

On February 20, 1976 claimant suffered an industrial 
injury when he assisted another truck driver.to load 150 pound 
tire and wheel onto the back of a truck; he suffered severe pain 
in the right groin area and also fractured his ring finger on· 
the right hand when the tire dropped on it. Claimant finished 
his shift and r~ported to the hospital where his finger was 
splinted; he also complained of the groin pain and was told to 
see his doctor the following day. The next day he was seen by 
a doctor who put a new splint on his .finger and diagnosed the 
groin pain as a vascular aneurysm~ : 
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ant for his acupuncture treatment and his travel expenses from
 edford to Lincoln City, Oregon, including his expenses in
curred in Lincoln City, are reasonable and therefore, the Fund
is responsible for such costs.pursuant to ORS 656.245.

ORDER
The ALJ's order, dated February 13, 1978, is reversed
The State Accident Insurance Fund is ordered to pay

claimant's medical expenses incurred for the acupuncture treat
ment he received in January, February and  arch of 1974 and
for his travel and living expenses conn^^tfid With thiS

Claimant's attorney is hereby granted a reasonable
attorney's fee for his services both at the hearing and at
Board review in the amount .of $850, payable by the Fund.

AUGUST 4, 1978WCB CASE NO. 76-3217
WILLIA S.  cCALL, CLAI ANT
Emmons, Kyle, Kropp & Kryger,

Claimant's Attys.
SAIF, Legal Services, Defense Atty
Request for Review by Claimant

Reviewed by Board  embers Wilson and Phillips.
Claimant seeks review of that portion of the Admin

istrative Law Judge's (ALJ) order which affirmed the denial by
the State Accident Insurance Fund of claimant's claim for an
aneurysm.

Claimant is 42 years old, he is 6' tall and weighs
approximately 204 pounds. He has been employed by his present
employer as a truck driver since 1970 .. His duties consist of
hauling building material on a dispatch system and in addition
to driving the truck he must secure his own binders.

, On February 20, 1976 claimant suffered an industrial
injury when he assisted another truck driver .to load 150 pound
tire and wheel onto the back of a truck; he suffered' severe pain
in the right groin area and also fractured his ring finger on
the right hand when the tire dropped on it. Claimant finished
his shift and reported to the hospital where his finger was
splinted; he also complained of the groin pain and was told to
see his doctor the following day. The next day he was seen by
a doctor who put a new splint on his .finger and diagnosed the
groin pain as a vascular aneurysm-.
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Claimant was hospitalized at the Oregon I1edical Cen
ter and Dr. Porter, Associate.Professor of Surgery, Heaq, Divi
sion of Vascular Surgery, after diagnosing bilateral iliac ar
tery anrurysm, etiology unknowr:,, performed surgery. Dr. Porter 
sl~l~d lh~l ~v~n thouqh thG Qt1ology was unknown he would ~ij~
pect i ti was tro.uma tic: The s 1_1rgery \~as per for1;1ed on !larch 3, 
1976 and on npril 9, 1976 claimant filed a claim for vascular 

. I 
aneurysm. 

I 

I On June .18,. 1976 the Fund .denied responsibility for 
the aneurysms, stating they were not caused or worsened by a 
lifting incident, that the aneurysms pre-existed claimant's 
lifting incident of February 20,_ and the pains felt were symp
toms of the condition, not an indication that the condition 
had worsened. 

I 
I I The ALJ found that this was not an uncomplicated med-

ical case in which claimant had had prior good health; the medi
cal repprts indicate that claimant had suffered an attack of 
noseble~d in 1971 and had been tieated with Valium for hiqh blood 
pressur1e since that time. Also, while claimant was at the Medi
cal Schpol he gave the doctors a history of cygomatic episode 
and he had an unexplained bizarre episode of numbness on one 
side o~ his body which occurred prior to his industrial injury. 

I I Dr. Brossart~ a surgeon, evaluat~d claimant on Decem
ber 7, 11976 and obtained a history from him regarding his vas
cular dlisease process. He was aware that claimant had exper- . 
ienced 1pain in the right groin region in !-larch 1975 and again 
in Dece'mber 19 7 5 after a vigorous physical activity. He also 
knew t~at claimant had been examined by Dr. Bowen for an ICC 
exam id February 1976 at which time a large right lower quadrant 
abdomi~al mass was noted. After performing a vascular examina
tion 0£ claimant Dr. Brossart concluded, purely on speculation, 
that t~e lifting on February 20, 1976 could be assdciated with 
develo~ment of symptoms in the right groin and also probably cause 
expans~on of the aneurysms that was subsequently documented on 
physicJl examination. He found some question about the pathology 
of cla~mant's aneurysms; he stated that the lifting could have 
aggravdted the aneurysmal condition and led to expaniion but he 
felt t~ere was no way to prove this. 

I Dr. Po}ter~ in a r~port dated January 14, 1977, stated 
that at that time he did not think that there was any reasonable 
medica~ probability that the lifting episode aggravated the aneu
rysmal lcondition. Had the lifting episode been causally related 
to the aneurysms or to the worsening of the aneurysms, Dr. Porter 
felt tqere would have been evidence of aneurysmal leakage or 
tear w~th hemorrhage at the time of the surgery and absolutely 
none was found. He had no medical proof that the oursuit of 
vigoroJs physical activity or heavy manual labor w~uld adversely 
affect !claimant's present medical condition; he said that if the 
only e~ployment which .claimant could finds was truck driving, 

-169-

o

c

o

claimant was hospitalized at the Oregon  edical Cen
ter and Dr. Porter, Associate.Professor of Surgery, Head, Divi
sion of Vascular Surgery, after diagnosing bilateral iliac ar
tery aneurysm, etiology unknov'jn, performed surgery. Dr. Porter
staled tkat though th0 Qtiology wfl5 unknown h woulil sus
pect it v;as traumatic. The surgery was performed on  arch 3,
1976 and on April 9, 1976 claimant filed a claim for vascular
aneurysm.

On June. 18,, 1976 the Fund .denied responsibility for
the aneurysms, stating they were not caused or worsened by a
lifting incident, that the aneurysms pre-existed claimant's
lifting incident of February 20, and the pains felt were symp
toms of the condition, not an indication that the condition
had worsened.

I The ALJ found that this was not an uncomplicated med
ical case in which claimant had had prior good health; the medi-

indicate that claimant had suffered an attack of
n 1971 and had been treated with Valium for high blood
nee that time. Also, while claimant was at the  edi-
he gave the doctors a history of cygomatic episode
an unexplained bizarre episode of numbness on one
body which occurred prior to his industrial injury.

cal reports
nosebleed i
pressurp sical School
and he hadside ofl his

, Dr. Brossart-, a surgeon, evaluated claimant on Decem
ber 7, '1976 and obtained a history from him regarding his vascular dlisease process. He was aware that claimant had exper
ienced pain in the right groin region in  arch 1975 and again
in December 1975 after a vigorous physical activity. He also
knew that claimant had been examined by Dr. Bowen for an ICC
exam in February 1976 at which time a large right lower quadrant
abdominal mass was noted. After performing a vascular examina
tion of. claimant Dr. Brossart concluded, purely on speculation,
that the lifting on February 20, 1976 could be associated with
development of symptoms in the right groin and also probably causeexpansi'on of the aneurysms that was subsequently documented on
physicall examination. He found some question about the pathology
of claimant's aneurysms; he stated that the lifting could have
aggravated the aneurysmal condition and led to expansion but he
felt there was no way to prove this.

Dr. Porter., in a report dated January 14, 1977, stated
that at that time he did not think that there was any reasonable
medical probability that the lifting episode aggravated the aneu
rysmal condition. Had the lifting episode been causally related
to the aneurysms or to the worsening of the aneurysms. Dr. Porter
felt there would have been evidence of aneurysmal leakage or
tear with hemorrhage at the time of the surgery and absolutely
none was found. He had no medical proof that the oursuit of
vigorous physical activity or heavy manual labor would adverselyaffectjclaimant's present medical condition; he said that if the
only employment which .claimant could finds was truck driving.
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without liftlng heavy weights, he would support claim
ant's return to such employment. However, he would leave such 
advice to claimant's treatirig physician, Dr. Thomas. 

The ALJ concluded, based upon all the medical evi
dence, that there was only a possibility, not a probability, 
that the injury which occurred on February 20, 1976 might have 
been a contributing £actor to iclaimant'S artery aneurysms and· 
this is not sufficient to find the~ compensable. Although the 
aneurysms did occur on the day of the lifting incident, accord
ing to claimant's testimony, he had had pain in the groin over 
a year prior to this industrial injury which claimant had as
sumed might be caused by a hernia. i ; . 

The ALJ fouDq that the medical @vid@ncg wag not ~uf
ficient to support the finding of causal relationship between 
claimant's aneurysmal conditions anc his employment, especially 
on December 20, 1976. 

The Board, on de novo review, agrees with the conclu
sion reached by the ALJ on the issue-of compensability of the 
claimant's aneurysm. There were other issues presented to the 
ALJ which were disposed of by his order~ however, the only issue 
before the Board ·on review was the 'propriety of the Fund's de
nial of claimant's aneurysmal condition. 

ORDER 

The order of the ALJ, dated January 25 1 1978, is af-
firmed. 

WCB CASE NO. 75-2908 

FRANK MULLENBERG, CLAIMANT 
Starr & Vinson, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant 

AUGUST 4, 1978 

Reviewed by Board !!embers !1oore and Phillips. 

Claimant seeks Board review of the Administiative 
Law Judge's {ALJ) order which affirmed the carrier's denial 
of his claim for an occupational disease. 

The Board, after de 'nova review, affirms and adopts 
the Opinion and Order of the ALJ, a cppy of which is attached 
hereto and, by this reference,· is made'a part hereof. 
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hopefully without lifting heavy weights, he would support claim
ant's return to such en\pio\Tr\ent. However, he would leave such
advice to claimant's treating physician, Dr, Thomas.

The ALJ concluded, based upon all the medical evi
dence, that there was only a possibility, not a probability,
that the injury which occurred on February 20, 1976 might have
been a contributing factor to Iclaimant's artery aneurysms and
this is not sufficient to find them compensable. Although the
aneurysms did occur on the day of the lifting incident, accord
ing to claimant's testimony, he had had pain in the groin over
a year prior to this industrial injury which claimant had as
sumed might be caused by a hernia, j ;

Th ALJ found th m dicdl §vld nGQ was not suf-ficient to support the finding of causal relationship between
claimant's aneurysmal conditions and his employment, especially
on December 20, 1976. i

;

The Board, on de novo review, agrees with the conclu
sion reached by the ALJ on the issue’Of compensability of the
claimant's aneurysm. There v;ere other issues presented to the
ALJ which were disposed of by his order; however, the only issue
before the Board on review was the'propriety of the Fund's de
nial of claimant's aneurysmal condition.

ORDER

firmed.
The order of the ALJ, dated January 25, 1978, is af-

WCB CASE NO. 75-2908 AUGUST 4, 1978

FRANK  ULLENBERG, CLAI ANT
Starr & Vinson, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

Reviewed by Board Hembers  oore and Phillips.
• Claimant seeks Board review^ of the Administrative

Law Judge's (ALJ) order which affirm.ed the carrier's denial
of his claim for an occupational disease.

The Board, after de novo review, affirms and adopts
the Opinion and Order of the ALJ, a copy of which is attached
hereto and, by this reference,‘is made'a part hereof.
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CASE NO. 77-7084 

TAMARA JOAN PAPEN, CLAIMANT 
Lachman & Henninger; Claimant's Attys: 
Gearin, Landis & Aebi, Defense Attys. 
Request for Review by Claimant 

AUGUST 4, 1978 

Reviewed by Board Members Wilson and Phillips. 

Claimant seeks review by the Board of the Administrative 
Law Judge's (ALJ) order which granted the employer's motion to dis
miss the hearing on the grounds that claimant failed to file her 
claim w~thin the time limits prescribed by O2S 656.265. 

The issues before the ALJ were timeliness, compensabil
ity and attorney's fees. 

Claimant, a 17-year-old worker in a fast food restaurant, 
alleges that she suffered a hernia while lifting liquid shortening 
on September 2, 1977. She filed a claim on October 20, 1977 which 
was den~ed on November 17, 1977. 

The ALJ found that even if claimant had suffered a her
nia whi]e lifting at work on September 2, 1977, she did not inform 
her emp~oyer or supervisor of the alleged injury within 30 days. 
The ALJ jalso found that claimant failed to prove that her employer 
paid her any compensation under this claim and, rather than show 
good caJse for failure to give the employer notice of the injury 
within 30 days, claimant's conduct in this regard was character
ized by japparent carelessness and neglect. He found that.claim
ant's mother was aware of claimant's hernia and of her filing a 
claim therefor and she had advised claimant to see a doctor but, 
in fact) claimant did not see a doctor until October 20, 1977. 

I The ALJ concluded that the employer had proved that it 
had been prejudiced by the delay in giving notice and, therefore, 
all excJses for late filing provided under ORS 656.265(4) were 
effectively cut off. Based on this he granted the· employer's mo
tion to dismiss .. 

On the merits, the ALJ concluded that while claimant's 
hernia could have occurred as the result of her work activity 
claimant had failed to pr.ove that it did. 

· · 1 The Board, on de nov~ review, finds that claima:nt 
failed to.prove that her hernia was work related and the denial 
of resp6nsibility therefor by the employer on November-17, 1977 

I . 
should be approved. 

- I The Board concludes that the ALJ 's order· should be af-
firmed solely on the basis that claimant failed to prove by a 
prepondJrance of the evidence that she had suffered an industrial 
injury ~n September 2, 1977. 
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WCB CASE NO. 77-7084

TA ARA JOAN PAPEN, CLAI ANT

AUGUST 4, 1978

Lachman
Gearin,
Request

& Henninger/ Claimant's Attys;
Landis & Aebi, Defense Attys.
for Review by Claimant

. Reviewed by Board  embers Wilson and Phillips
Claimant' seeks review by the Board of the Administrative

Law Judge's (ALJ) order which granted the employer's motion to dis
miss the hearing on the grounds that claimant failed to file her
claim within the time limits prescribed by ORS 656.265.

ity and
The issues before the ALJ were timeliness, compensabil-

attorney's fees.
Claimant, a 17-year-old worker in a fast food restaurant,

alleges that she suffered a hernia while lifting liquid shortening
on September 2, 1977. She filed a claim on October 20, T977 which
was denied on November 17, 1977.

The ALJ found that even if claimant had suffered a her
nia while lifting at work on September 2,- 1977, she did not inform
her employer or supervisor of the alleged injury within 30 days.
The ALJ also found that claimant failed to prove that her employer
paid her any compensation under this claim and, rather than show
good cause for failure to give the employer notice of the injury
within 30 days, claimant's conduct in this regard was characterized by |apparent carelessness and neglect. He found that,claim
ant's mother was aware of claimant's hernia and of her filing a
claim therefor and she had advised claimant to see a doctor but,in fact,! claimant did not see a doctor until October 20, 1977.

The ALJ concluded that the employer had proved that it
had been prejudiced by the delay in giving notice and, therefore,
all excuses for late filing provided under ORS 656.265(4) were
effectively cut off. Based on this he granted the'employer's mo
tion to dismiss..

On the merits, the ALJ concluded that while claimant's
hernia could have occurred as the result of her work activity
claimant had failed to prove that it did.

The Board, on de novo review, finds that claimant
failed to.prove that her hernia was work related and the denial
of responsibility therefor by the employer on November-17, 1977
should be approved.

The Board concludes that the ALJ's order-should be af
firmed solely on the basis that claimant failed to prove by a
preponderance of the evidence that she had suffered an industrial
injury on September 2, 1977.
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ORDER 

The order of the Administrative Law Judge, dated· Feb- e), 
ruary 28, 1978, is affirmed. 

WCB CASE NO. 78-1009 

ETHELYN.RUSSELL, CLAIMANT 
Doblie, Bischoff & Murray, 

Claimant's Attys. 
Rankin, McMurry, ·Osburn, Gallagher 

& VavRosky, Defense Attys. 
Order of Dismissal 

AUGUST 4, 1978 

A request for review, having been duly filed with 
the Workers; Compensation Board in the above entitled matter 
by the employer, and said request for review now having been 
withdrawn, 

IT IS THEREFORE ORDERED that the request for review 
now pending before the Board is hereby dismissed and the order 
of the Administrative Law Judge is fiijal by operation of law. 

WCB CASE NO. 78-2098 

BOBBY SCHIVERS, CLAIMANT 
Doblie, Bischoff & Murray, 

Claimant's Attys. 
Jones, Lang, Klein, Wolf & Smith, 

Defense Attys. 
Order of Dismissal · 

AUGUST 4, 1978 

A request for review, having been duly filed with the 
Workers' Compensation· Board in the above entitled matter· bv the 
employer, and said request for review now having been withdrawn, 

I • • 

IT IS THEREFORE ORDERED that the request for review 
now. pending before the Board i~ hereby dismissed and the order 
of the Administrative Law Judge is final by operation of·law. ·, 
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ORDER
The order of the Administrative Law Judge, dated Feb

ruary 28, 1978, is affirmed.

WCB CASE NO. 78-1009 AUGUST 4, 1978

ETHELYN' RUSSELL, CLAI ANT
Doblie, Bischoff &  urray,

Claimant's Attys.
Rankin,  c urry, •Osburn, Gallagher

& VavRosky, Defense Attys.
Order of Dismissal

A request for review, having been duly filed with
the Workers' Compensation Board in the above entitled matter
by the employer, and said request for review now having been
withdrawn,

IT IS THEREFORE ORDERED that the request for review
now pending before the Board is hereby dismissed and the order
of the Administrative Law Judge is final by operation of law.

WCB CASE NO. 78-2098
BOBBY SCHIVERS, CLAI ANT
Doblie, Bischoff &  urray,

Claimant's Attys.
Jones, Lang, Klein, Wolf & Smith,

Defense Attys.
Order of Dismissal

AUGUST 4, 1978 m

A request for review, having been duly filed with the
Workers' Compensation' Board in the above entitled matter by the
employer, and said request for review now having been withdrawn,

IT IS THEREFORE ORDERED that the request for review
now. pending before the Board is hereby dismissed and the order
of the Administrative Law Judge is final by operation of law.
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WCB CASE NO. 77-6343 

RICHARD 'B. SEYMOUR, CLAIMANT 
Pozzi, ~ilson, Atchison, Kahn & 

O'Leary, Claimant's Attys. 
SAIF, Ligal Services, Defense Atty. 
R~qu@st /tor R@Vi@w by th@ BAIF 

AUGUST 4, 19 7 8 

Reviewed by Board Hembers Hilson and Moore. 

] The State Accident Insurance Fund requests review by 
the Board o,f. the Administrative Law Judge's (ALJ) order which 
ordered lit to accept claimant's claim for ''drop attack" prob
lems but affirmed its denial .of claimant's claim for cardiac 
and hyp~rtension problems. 

I On Jun~ 8, 19~3 claimant suffered a compensable indus
trial injury to his back; His claim was closed with an award 
of 160° Ion December 2, 1976. After a hearing, an ALJ increased 
claimant's award to 320° on August 26, 1977. 

I On October 6, 1977 the Fund wrote claimant, stating 
it had ~ccepted claimant's claim for the low back condition but 
denied any responsibility for cardiac, hypertension or drop 
attack problems. Claimant requested a hearing. 

I 

~ I Claimant testified that the drop attacks (a sudden 
giving away of a person's legs, causing h~m to drop to the 
ground) i began after his industrial injury in June 197 3; after 
his legs would give out from under him and cause him to drop 
to the ground, his entire body would feel as though it had been 
asleep and he had numbness and weakness in both legs. 

I 
I Claimant also testified that the hypertension prob-

lem comrp.enced soon after his back surgery necessitated by the 
June 1973 injury. Claimant is receiving no treatment for hy
pertension other than having his blood pressure checked on a 
routinelbasis. He does admit to some pre-existing cardiac con
ditions but alleges that an event involving chest pain which 
occurred while he was at the Pain Clinic was different than 
any pairi he had previously experienced, both in the area and 
• • I ' in intensity. 

Dr. Boots reported on December 2,· 1974 that claimant 
had given him a history of feeling numb or dead from the neck 
down; oh November 20, 1974 claimant had told Dr. Boots of falling 
complet~ly to the ground when his back gave out and a week later 
he told!Dr. Boots that his falling due to loss of control of his 
legs was gradually increasing. Dr. Boots referred claimant to 
Dr. Nelkon, an osteopathic physician specializing in neurology. 
Claiman~ recited basically the same history to Dr. Nelson who 

.felt thht these symptoms were suggestive of transient ischemia 
I 
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WCB CASE NO. 77-6343
RICHARD 'B. SEY OUR, CLAI ANT
Pozzi, Wilson, Atchison, Kahn &

O'Leary, Claimant's Attys.
SAIF, Legal Services, Defense Atty.

AUGUST 4, 1978

R gu st for R vi w by th SAIF
Reviewed by Board  embers Wilson and  oore.
The State Accident Insurance Fund requests review by

the Board o,,f. the Administrative Law Judge's (ALJ) order whichordered |it to accept claimant's claim for "drop attack" prob
lems but affirmed its denial .of claimant's claim for cardiac
and hypertension problems.

On June 8, 1973 claimant suffered a compensable indus'
trial injury to his back. His claim was closed with an awardof 160°|on December 2, 1976. After a hearing, an ALJ increased
claimant's award to 320° on August 26, 1977.

On October 6, 1977 the Fund wrote claimant, stating
it had accepted claimant's claim for the low back condition but
denied any responsibility for cardiac, hypertension or drop
attack problems. Claimant requested a hearing.

^ . [ Claimant testified that the drop attacks (a sudden
giving away of a person's legs, causing him to drop to the
ground)|began after his industrial injury in June 1973; after
his legs would give out from under him and cause him to drop
to the ground, his entire body would feel as though it had been
asleep and he had numbness and weakness in both legs.

Claimant also testified that the hypertension prob
lem commenced soon after his back surgery necessitated by the
June 1973 injury. Claimant is receiving no treatment for hy
pertension other than having his blood pressure checked on a
routine basis. He does admit to some pre-existing cardiac con
ditions but alleges that an event involving chest pain which
occurred while he v;as at the Pain Clinic was different than
any pain he had previously experienced, both in the area and
in intensity.

Dr. Boots reported on December 2, 1974 that claimant
had given him a history of feeling numb or dead from the neck
down; on November 20, 1974 claimant had told Dr. Boots of falling
completely to the ground when his back gave out and a week laterhe toldjDr. Boots that his falling due to loss of control of his
legs was gradually increasing. Dr. Boots referred claimant to
Dr. Nelson, an osteopathic physician specializing in neurology.
Claimant recited basically the same history to Dr. Nelson who
felt that these symptoms were suggestive of transient ischemia
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the spinal cord and indicated that further neurodiagnostic 
study could be necessary. 

There is a gap in the medical records until January 
1977 when Dr. Schostal, at the referral of Dr. Boots, examined 
claimant. On January 14, 1977, Dr. Schostal stated that claim
ant's history of drop attacks was most consistent with basilar 
artery transient ischemic attacks. Occasionally some compression 
of the anterior spinal artery could also cause this presentation 
but it is reportedly very rare. 

In April 1977 Dr. Harwood, a medical consultant for 
the Fund, reviewed the medical reports and rendered an opinion 
similar to that expressed by Dr. Schostal. He felt claimant's 
condition was a pre-existing one and not compensable. 

With respect to claimant's condition of hypertension, 
the FtLJ found no mQdioal ~via~~te lo support clalmant 1 s conten
tion that this condition·was caused by his industrial injury. 

With respect to the cardiac condition, the ALJ found 
the medical reports indicated that claimant had this condition 
prior to his industrial injury. Claimant gave a history of 
severe chest pains, radiating under his sternum and causing his 
entire left arm to become numb which occurred prior to the em
ployment which resulted in his industrial injury. 

The ALJ relied primarily on the opinion expressed by 
Dr. Nelson that the frequent giving ,away of the legs, causing 
claimant to fall suggested transient ischemia to the spinal 
cord and was of a neurological nature. The ALJ found credible 
history dating back to November 1974 which connected the so
called."drop attacks" to the compensable injury. 

Claimant testified he had never had this problem 
prior to the fall which resulted in the compression fracture in 
his mid-back; that he had been regularly and steadily employed 
and therefore it was reasonable to assume that.such disabling 
condition did not exist prior·to the injury. The_ ALJ felt that 
Dr. Schostal's opinion did not preclude:the connection; he merely 
had stated that although compression could cause this presenta
tion occasionally,. it was reportedly very rare. 

The ALJ concluded that the condition, designated 
as "drop attacks", did not increase claimant's disability 
which had been found to be 100% and at the moment claimant's 
condition was medically stationary ·an~ ~o. treatment was rec
ommended. He held, however, that should the condition wor
sen, claimant would have aggravation rights under the statute 
and that inasmuch as the claim was first closed on December 2, 
19~6 his opinion·would not reopen ciaimant's claim but would, 
by setiing aside the denial for the condition of drop attack 
problems, reinstate claimant's right to payment of medical ser-

• , • OT .. " " .... ~ 
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to the spinal cord and indicated that further neurodiagnostic
study could be necessary.

There is a gap in the medical records until January
1977 when Dr. Schostal, at the referral of Dr. Boots, examined
claimant. On January 14, 1977, Dr. Schostal stated that claim
ant's history of drop attacks was most consistent with basilar
artery transient ischemic attacks. Occasionally some compression
of the anterior spinal artery could also cause this presentation
but it is reportedly very rare.

In April 1977 Dr. Harwood, a medical consultant for
the Fund, reviewed the m.edical reports and rendered an opinion
similar to that expressed by Dr. Schostal. He felt claimant's
condition was a pre-existing one and not compensable.

With respect to claimant's condition of hypertension,
the ALJ fOUml no lUQdiOSLi to support claimant’s contention that this condition'was caused by his industrial injury.

With respect to the cardiac condition, the ALJ found
the medical reports indicated that claimant had this condition
prior to his industrial injury. Claimant gave a history of
severe chest pains, radiating under his sternum and causing his
entire left arm to become numb which occurred prior to the em
ployment which resulted in his industrial injury.

The ALJ relied primarily on the opinion expressed by
Dr. Nelson that the frequent giving away of the legs, causing
claimant to fall suggested transient ischemia to the spinal
cord and was of aneurological nature. The ALJ found credible
history dating back to November 1974 which connected the so-
called "drop attacks" to the compensable injury.

Claimant testified he had never had this problem
prior to the fall which resulted in the compression fracture in
his mid-back; that he had been regularly and steadily employed
and therefore it was reasonable to assume that such disabling
condition did not exist prior’to the injury. The_ALJ felt that
Dr. Schostal's opinion did not preclude;the connection; he merely
had stated that although compression could cause this presenta
tion occasionally,, it was reportedly very rare.

m

m

The ALJ concluded that the condition, designated
as "drop attacks", did not increase claimant's disability
which had been found to be 100% and at the moment claimant's
condition was medically stationary and no treatment was rec
ommended. He held, however, that should the condition wor
sen, claimant would have aggravation rights under the statute
and that inasmuch as the claim was first closed on December 2,
19.76 his opinion would not reopen claimant's claim but would,
by setting aside the denial for. the condition of drop attack
problems, reinstate claimant's right to payment of medical ser
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vices for this cond~tion under the piovisions of ORS 656.245 
and alsd reinstate and preserve his right of aggravation under: 
ORS 656 .127 3. 

I 
I The Board;-··after de nova review, agrees with the 

ALJ's conclusion that the Fund's denial for cardiac and hy
pertens~on conditions should be affirmed, but it finds that 
there i~ not sufficient medical evidence to justify a finding 

I . 

that the claimant's "drop attack" problems are compensable. 
' ' 

I Claimant was involved in an automobile accident on 
January 17, 1974 and Dr. Campagna reported on February 4, 1974 
that claimant received some neck pain as a result of the acci
dent bui did not feel that his mid-back region had been aggra
vated tq a very large extent. Earlier when claimant had· been 
examined by Dr. Camp~gna in 1973 he complained of mid-back pain, 
buzzing !noise in his left ear, spells of body numbness when 
lying down. At that time Dr. Campagna was not aware that claim
ant had!had a previous injury resulting in a compression of T9 
and his !conclusion was that the claimant had a compression frac
ture of T9. However, there was no mention made to him of.the 
drop at~ack symptoms in any of the reports the date of the in
dustrial accident until a much later date. 

I 

. · ·I After the 1974 automobile accident claimant had a 
rhizotomy to sever the sensory nerves but even after that the 
movement of claimant's clothing over his skin and the abdomi-

nal anJllower back areas'lncreaseJ'hls dlscomlort cons!Je~ably~ 
Claimant was examined by Dr. Pasquesi on October 9, 197$ who 
felt cl4imant's condition was stationary from an orthopedic 
standpoint but he did ·not have any answer to his neurological 
problem following the neurectomies, 

When claimant was at·the Pain C1-inic, he complained 
of these alleged drop attacks but there is nothing in any of 
the Pairt Clinic's reports to indicate any causal connection be
tween the June 1973 industrial accident and these complaints. 

The evidence indicates that the drop attacks did 
not come on until after the automobile accident of January 
7, 1974 ~nd Dr. Greiser, who examined claimant at the request 
of his a!ttorney, on September 20, 1976, stated that he felt 

·claimant had aggravated his old compression fracture at T9, 
however ,I he also referred to Dr. Holbart' s findings in 1962 
which indicated the compression fracture. Dr. Greiser felt 
that cl~imant had a pre-existing thoracic spine. injury, prob~ 
ably agg;ravated by his industrial injury and again aqgravated 
bv his automobile accident. 

-· . I Only two doctors were directly asked if there was 
a causalJ connection between the alleged drop attacks and the 
industrial injury; Dr. Schostal and Dr. Harwood. Claimant's 
physiciah, Dr: Boots, referre~ cla:i.mant to Dr. Schostal who 
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9

vices for this condition under the provisions of ORS 656.245
and also reinstate and preserve his right of aggravation underORS 656.1273.

The Boardy—after de novo review, agrees with the
ALJ's conclusion that the Fund's denial for cardiac and hy-pertensilon conditions should be affirmed, but it finds that
there is not sufficient medical evidence to justify a finding
that the claimant's "drop attack" problems are compensable.

Claimant was involved in an automobile accident on
January 7, 1974 and Dr. Campagna reported on February 4, 1974
that claimant received some neck pain as a result of the acci
dent but did not feel that his mid-back region had been aggra
vated to a very large extent. Earlier when claimant had' been
examined by Dr. Campagna in 1973 he complained of mid-back pain,buzzing |noise in his left ear, spells of body numbness when
lying down. At that time Dr. Campagna was not aware that claim
ant had had a previous injury resulting in a compression of T9
and his conclusion was that the claimant had a compression frac
ture of T9. However, there was no mention made to him of the
drop attack symptom.s in any of the reports the date of the in
dustrial accident until a much later date.

After the 1974 automobile accident claimant had a
rhizotomy to sever the sensory nerves but even after that the
movement of claimant's clothing over his skin and the abdominal andjlower back areas increased his discomfort considerably.
Claimant was examined by Dr. Pasquesi on October 9, 1975 who
felt claimant's condition was stationary from an orthopedic
standpoint but he did not have any answer to his neurological
problem following the neurectomies.

When claimant was at the Pain Clinic, he complained
of these alleged drop attacks but there is nothing in any of
the Pain Clinic's reports to indicate any causal connection be
tween the June 1973 industrial accident and these complaints.

The evidence indicates that the drop attacks did
not come' on until after the automobile accident of January
7, 1974 and Dr- Greiser, who examined claimant at the request
of his attorney, on September 20, 1976, stated that he felt
claimant had aggravated his old compression fracture at T9,
however, he also referred to Dr. Holbart's findings in 1962
which in'dicated the compression fracture. Dr. Greiser felt
that clajimant had a pre-existing thoracic spine- injury, prob
ably aggravated by his industrial injury and again aggravated
bv his automobile accident.

9
Only two doctors were directly asked if there was

a causal connection between the alleged drop attacks and the
industrial injury; Dr. Schostal and Dr. Harwood. Claimant's
physician. Dr. Boots, referred claim.ant to Dr. Schostal who
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a neurologist. It was his opinion that the drop attacks 
were most consistent with a basilar artery transient ischemic 
attack; some compression of.the anterior spinal artery could 
also cause this presentation, but it would be very r~re. Dr. 
Harwood agreed and stated further that the problem is a part 
of the picture of generalized arteriosclerosis and could be 
contributed to by many factors. He found no indication of 
any causal connection between claimant's work and this par
ticular problem, 

The Board finds that the alleged drop attacks were 
not documented by any medical report indicating that anybody 
had actually observed claimant having one of these alleged 
drop attacks. Furthermore, Dr. Campagna 1 s opinion indicated 
that among other things there were many functional-elements 
involved in claimant's complaints. 

In complicated medical situations such as those 
presented in this case, only expert medical evidence can de
termine the causal relationship between the industrial in
jury and the claimant's problems and the burden of proof is 
upon claimant. 

The Board concluded that claimant has failed to 
sustain this burden of proof inasmuch as he has not provided 
expert medical evidence of causal connection between claim
ant's industrial injury of June 8, 1973 and his subsequent 
"drop attacks" problems. The Board concludes ·that the Fund's 
denial of October 6, 1977 should be affirmed in its entir~ty. 

ORDER 

The order of the Administrative Law Judge, dated 
February 28, 1978, is reversed. 

The denial by the State Accident Insurance Fund on 
October 6, 1977 of responsibility for cardiac-hypertension or 
drop attack problgmg ig arfi~m~a. 

WCB CASE NO. 77-2944 · AUGUST 4, 1978 

DOYLE D. STACEY, CLAIMANT 
Franklin, Bennett, Ofelt & Jolles, 

Claimant's Attys. 
Souther, Spaulding, Kinsey, Williamson & 

Schwabe, Defense Attys. 
Request for Review by Employer 

Reviewed by Board Members Nilson, Moore and Phillips. 
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is a neurologist. It was his opinion that the drop attacks
were most consistent with a basilar artery transient ischemic
attack; some compression of the anterior spinal artery could
also cause this presentation, but it v;ould be very rare. Dr.
Harwood agreed and stated further that the problem is a part
of the picture of generalized arteriosclerosis and could be
contributed to by many factors. He found no indication of
any causal connection between claimant's work and this par
ticular problem.

The Board finds that the alleged drop attacks were
not documented by any medical report indicating that anybody
had actually observed claimant having one of these alleged
drop attacks. Furthermore, Dr. Campagna’s opinion indicated
that among other things there were many functional•elements
involved in claimant's complaints.

In complicated medical situations such as those
presented in this case, only expert medical evidence can de
termine the causal relationship between the industrial in
jury and the claimant's problems and the burden of proof is
upon claimant.

The Board concluded that claimant has failed to
sustain this burden of proof inasmuch as he has not provided
expert medical evidence of causal connection between claim
ant's industrial injury of June 8, 1973 and his subsequent
"drop attacks" problems. The Board concludes -that the Fund's
denial of October 6, 1977 should be affirmed in its entirety.

#

9

ORDER
The order of the Administrative Law Judge, dated

February 28, 1978, is reversed.
The denial by the State Accident Insurance Fund on

October 6, 1977 of responsibility for cardiac-hypertension or
drop attsclc problom is

WCB CASE NO. 77-2944 • AUGUST 4, 1978
DOYLE D. STACEY, CLAI ANT
Franklin, Bennett, Ofelt & Jolles,

Claimant's Attys.
Souther, Spaulding, Kinsey, Williamson &

Schwabe, Defense Attys.
Request for Review by Employer

Reviewed by Board  embers VJilson,  oore and Phillips
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The employer seeks Board review of the Administrative 
Law Judge's (ALJ) order which granted claimant compensation for· 
permenarit total disability. 

I 

· I The Board, after de novo review, affirms and ad~pt"s 
the Opinion and Order of the ALJ, a copy of which is attached 
hereto ind, by this reference, is made a part hereof. 

·I ORDER 

I The order of the ALJ, dated March 7, 1978, is affirmed. 

Claimant's attorney is hereby granted a reasonable 
attorney's fee for his services in connection with this Board 
review In the amount of $350, payable by the carrier. 

j ~~a~rman M. K~ith Wil99n ~is~ents as f9llows; 

, The record does not, in my opinion, justify an award 
of permanent total disability. The medical evidence falls 
short o~ establishing that the claimant is precluded from en~ 
gaging in full time and gainful employment. r-Iotivation for 
employmJnt appears to be lacking. Job search by the claimant 
was periunctory at best and occurred only after receipt of no
tice of!hearing. The claimant's interest in returning to the 
work force is premised on his own terms and,coupled with his 
lack oflcooperation, precludes ·any realistic effort by the 
Field S~rvices Division of the Workers' Compensation Depart
ment. I find that the claimant is not precluded physically or 
psychol6glca11y from ret.urn to modified full time ga.infui em
ployment and conclude that the loss of earning capacity is 
75% or 240°. 

1-1_._. Keith \'lilson, hairman 

INA CLAIM NO. 941-C242447 AUGUST 4, 1978 

JUDY WITT, CLAIMANT 
Pozzi, Wilson, Atchison, Kahn & 

O'Leary, Claimant's Attys. 
Collins,! Velure & Heysell, Claimant's Attys. 
Roger Warren, Defense Atty. 
own Mot~on Order 

On June 23, 1978 the Board received from claimant, 
by and through her attorney, a petition for the Board to ex
ercise ~ts own motion jurisdiction pursuant to ORS 656.278 
and reopen her claim for a compensable industrial injury 
suffered on September 20, 1972 while in the employ of GAF 
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m
The employer seeks Board review of the Administrative

Law Judge's (ALJ) order which granted claimant compensation for
permenant total disability.

The Board, after de novo review, affirms and adopts
the Opinion and Order of the ALJ, a copy of which is attached
hereto and, by this reference, is made a part hereof.

ORDER
The order of the ALJ, dated  arch 7, 1978, is affirmed
Claimant's attorney is hereby granted a reasonable

attorney's fee for his services in connection with this Board
review in the amount of $350, payable by the carrier.

Chairman  . Keith Wilson dissents as follows:

#

#

; The record does not, in my opinion, justify an award
of permanent total disability. The medical evidence falls
short of establishing that the claimant is precluded from en
gaging in full time and gainful employment.  otivation for
emplo^mient appears to be lacking. Job search by the claimant
was perfunctory at best and occurred only after receipt of no
tice ofjhearing. The claimant's interest in returning to the
work force is premised on his own terms and,coupled with his
lack of[cooperation, precludes any realistic effort by the
Field Services Division of the Workers ' Compensation Depart
ment. I find that the claimant is not precluded physically or
psychologically from return to modified full time gainful em
ployment and conclude that the loss of earning capacity is
75% or 240®.

 . Keith Wilson, Chairman

INA CLAI NO. 941-C242447 AUGUST 4, 1978
JUDY WITT, CLAI ANT
Pozzi, Wilson, Atchison, Kahn &

O'Leary, Claimant's Attys.Collins,| Velure & Heysell, Claimant's Attys.
Roger Warren, Defense Atty.Own  otion Order

On June 23, 1978 the Board received from claimant,
by and through her attorney, a petition for the Board to ex
ercise its own motion jurisdiction pursuant to ORS 656.278
and reopen her claim for a compensable industrial injury
suffered on September 20, 1972 while in the employ of GAF
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whose carrier was Insurance ComFany of North 
American (INA). The claim was accepted and, accordino- to the 
petition, " . . . handled as a medic al only claim at that time". 
Therefore, there is also a question of whether claimant's claim 
ever has been closed pursuant to the provisions of ORS 656.268. 

Subsequently, claimant filed a claim for pain in her 
right and left shoulders against Tektronix, Inc., whose carrier 
was Employers Insurance of Wausau {l'lausau). This claim was 
denied and claimant requested a hearing (l'lCB Case No.78-1547). 

In support of claimant's petition for own motion 
relief, claimant furnished reports from Dr. John Thompson 
dated April 25, 1977 and Orthopaedic Consultants dated Decem
ber 7, 1977. Claimant alleges that these reports indicate 
that either one or both employers might be responsible for 
claimant's present condition. 

Claimant petitioned the Board to grant own motion 
relief or, in the alternative, to set her request for own 
IT.otion relief for hearing on a consolidated basis with her 
request on the propriety of the denial in WCB Case No. 78-
1547. The petition indicates that Wausau has no objection 
to being joined as a party. 

The Board, at the present time, does not have suf
ficient evidence to determine whether claimant's request for 
own motion relief is justified or if, in fact, her September 
20, 1972 industrial claim has ever been closed pursuant to the 
provisions of ORS 656.268. Therefore, it is referring this 
request for o,m motion relief to its Hearing Division to be 
set for hearing before an Administrative Law Judge (ALJ) at 
the same time as claimant's request for a hearing in WCB 
Case No. 78-1547, 

If the ALJ finds that claimant's present condi-. 
tion is the result of her Septembe~ 20, 1972 injury·and repre
sents a worsening since the last award or arrangement of com
pensation therefor and, additionally, that it has been closed 
pursuant to ORS 656.268, the ALJ shall submit to the Board a 
complete transcript of the proceedings together with recorrunen-
dalions on lhe claimant 1~ ~~~u~~t fe~ ew~ ~~tio~ 1~li~r. ThQ 
ALJ shall also enter an appealable·Opinion and Order on the 
denial of the claim by Tektronix (WCB Case No. 78-1547). 

If the ALJ shall find from the eviclence that ·the 
September 20, 1972 claim was never formally closed pursuant 
to ORS '656.268, said claim shall be submitted to the Evaluation 
Division of the Workers' Compensation Department for proper 
closure. 
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Corporation whose carrier was Insurance Company of North
American (INA). The claim was accepted and, according to the
petition, "... handled as a medical only claim at that time"
Therefore, there is also a question of whether claimant's claim
ever has been closed pursuant to the provisions of ORS 656.268.

m

Subsequently, claimant filed a claim for pain in her
right and left shoulders against Tektronix, Inc., whose carrier
was Employers Insurance of Wausau (Wausau). This claim was
denied and claimant requested a hearing (WCB Case No.78-1547).

In support of claimant's petition for own motion
relief, claimant furnished reports from Dr. John Thompson
dated April 25, 1977 and Orthopaedic Consultants dated Decem
ber 7, 1977. Claimant alleges that these reports indicate
that either one or both employers might be responsible for
claimant's present condition.

Claimant petitioned the Board to grant own motion
relief or, in the alternative, to set her request for own
rr.otion relief for hearing on a consolidated basis with her
request on the propriety of the denial in WCB Case No. 78-
1547. The petition indicates that Wausau has no objection
to being joined as a party.

The Board, at the present time, does not have suf
ficient evidence to determine whether claimant's request for
own motion relief is justified or if, in fact, her September
20, 1972 industrial claim has ever been closed pursuant to the
provisions of ORS 656.268. Therefore, it is referring this
request for o^vn miOtion relief to its Hearing Division to be
set for hearing before an Administrative Law Judge (ALJ) at
the same time as claimant's request for a hearing in VJCB
Case No. 78-1547,

If the ALJ.finds that claimant's present condi-
tion is the result of her September 20, 1972 injury'and repre
sents a worsening since the last award or arrangement of com
pensation therefor and, additionally, that it has been closed
pursuant to ORS 656.268, the ALJ shall submit to the Board a
complete transcript of the proceedings together with recommen
dations on the claiJnaht'S flWft fflOtifin ItlQALJ shall also enter an appealable -Opinion and Order on the
denial of the claim by Tektronix (WCB Case No. 78-1547),

If the ALJ shall find from the evidence that the
September 20, 1972 claim was never formally closed pursuant
to ORS 656.268, said claim shall be submitted to the Evaluation
Division of the Workers' Compensation Department for proper
closure.

#

9
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SAIF CLAIM NO. C 171222 

·FRANK REID,CLAIMANT 
Allen GJ Owen, Claimant's Atty. 
SAIF, LJgal Services, Defense Atty. 
Amended!Own Motion Determination-

' ! 

AUGUST 7, 1978 

I • 
• I . On July 19, 1978 the Board entered its Own !-lotion 

Determination in the above entitled matter whereby claimant 
I . . . . . 

was granted compensation for temporary total disability from 
March 8) 1977 through July 17, 1977, less time worked, and 
granted!45° for 30% loss of the ·left leg. 

1 
1 At the time of the closure, there was in the file 

a ·statement from Dr. John R. Hazel, claimant's treating phy
sician, lthat he had instructed claimant to remain off work 
starting January 1, 1977, however, March 8, 1977, the date 
claimant had surgery on his left leg, was used as the com
mencemertt date for time loss. 

I 
I 
1 The Board is now informed by Dr. Hazel.that his in-

structi6ns for claimant to cease working as of January 1, 1977 
w~re based upon his left leg condition and that claimant was 
unable to work from that date forward. The Board is also ad
vised tnat the Fund commenced payment of temporary total dis
ability1benefits to claimant as of th~t date and continued 
to pay them through July 17, 1977. 

I • 
' 

\ The Board concludes that ·its Own .Motion Determination 
of July 119, 1978 should be amended by deleting therefrom the 
seventh:paragraph on page two and substituting therefor the 
following: 

I 

"Claimant is granted compensation for tem
porary total disability from January 1, 
1977 through July 17, 1977, less time 
worked, and granted 45° for 30% loss of 
the left leg. 11 

The Board has been advised by the Fund that it will 
not appeal this A.-rnended Own Motion Determination, therefore, 
claimant may make an application for lump sum payment of the 
award of 45° for 30% loss of the left leg upon presentation 
of his 6opv of this determination to the Fund and, if Comnli
ance Di~ision of the Workers' Compensation Department app~oves 
said application, claimant may receive said compensation in a 
1 ump swn payment. 

I The Own Motion Deterr.1ination of July 19, 1978, except 
where it is inconsistent with the above, is hereby reaffirmed. 

- IT IS SO ORDERED. 
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SAIF CLAIM NO. C 171222

FRANK REID,CLAI ANT
Allen G.' Owen, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Amended'Own  otion Determination

AUGUST 7, 1978

On July 19, 1978 the Board entered its Own  otion
Determination in the above entitled matter whereby claimant
was granted compensation for temporary total disability from
 arch Sj 1977 through July 17, 1977, less time worked, and
granted|45° for 30% loss of the left leg.

j At the time of the closure, there was in the file
a statement from Dr. John R. Hazel, claimant's treating physician, that he had instructed claimant to remain off work
starting January 1, 1977, however,  arch 8, 1977, the date
claimant had surgery on his left leg, was used as the com
mencement date for time loss.

%

j The Board is now informed by Dr, Hazel that his in
structions for claimant to cease working as of January 1, 1977
were based upon his left leg condition and that claimant was
unable to work from that date forward. The Board is also ad
vised that the Fund commenced payment of temporary total disability ]benefits to claimant as of that date and continued
to pay them through July 17, 1977,

of July
seventh

The Board concludes that its Own  otion Determination
19, 1978 should be amended by deleting therefrom the
paragraph on page two and substituting therefor the

following
"Claimant is granted compensation for tem
porary total disability from January 1,
1977 through July 17, 1977, less time
worked, and granted 45° for 30% loss of
the left leg."
The Board has been advised by the Fund that it will

not appeal this Amended Own  otion Determination, therefore,
claimant may make an application for lump sum payment of the
award of 45° for 30% loss of the left leg upon presentation
of his copy of this determination to the Fund and, if Compli
ance Division of the Workers' Compensation Department approves
said application, claimant may receive said compensation in a
lump sum payment.

The Own  otion Determination of July 19, 1978, except
where it is inconsistent with the above, is hereby reaffirmed.

IT IS SO ORDERED.
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CASE NO. 76-4682 

MELVIN LEEDY, CLAIMANT 
Dye & Olson, Claimant's Attys. 
Keith D. Skelton, Defense Atty. 
Order on Remand 

AUGUST 10, 1978 

. On March 23, 1977, after a hearing, an Opinion and 
Order was entered in the above entitled matter which, inter 
alia ,· found claimant's condition was medically stationary as 
of May 31, 1976, did not disturb the Determination Order of 
July ZB, 1976 awarding claimant only compenBation for tempor
ary total disability from Barch 2, 1976 through May 31, 1976, 
and stated that it would be premature to rule on .the issue of 
permanent disability·until after claimant undertook further 
consideration and evaluation for vocational rehabilitation and 
completed vocational rehabilitation if such was deemed appro
priate by the Disability Prevention Division of the Workers' 
Compensation Board. 

The Referee's Opinion and Order was affirmed and 
adopted by the Board, after de nova review, with a comment 
that the claim was properly closed pursuant to OAR 61-030(1) {c) 
and, therefore, reinstatement of time loss has to occur under 
the provisions of OAR 61-050(4). 

The Board's Order on Review was appealed to the 
Oregon Court of Appeals which, on June 20, 1978, held: 

" ..• the determination of a cla-imant's 
permanent disability may not be delayed un
til completion of a post-closure rehabili
tation program. Claimant was entitled to 
an award of permanent disability at the 
time his_ claim was closed, based upon then 
existing conditions. That award would be 
subject to review and adjustment when he 
completes or abandons his rehabilitation 
program." 

The Court of Appeals remanded the case to the 
Board to determiDe the extent of claimant's disability at the 
time of the original Determination Order and to award compen
sation accordingly. 

The Board, acting in accordance with the judgment 
and mandate,from the Court of Appeals which it received July 
25, _1978, hereby remands the above entitled matter to its 
Hearings Division, and more specifically to Lyle R. Wolff, 
Administrative Law Jud~e (ALJ), to determine claimant's per
manent _disability, if any, as of May 31, 1976. If the evi
dence previously presented to the AL~ is sufficient to en
able him to make such evaluation without the takins of further 

-180-

 ELVIN LEEDY, CLAI ANT
Dye & Olson, Claimant's Attys.
Keith D. Skelton, Defense Atty.
Order on Remand

WCB CASE NO. 76 4682 AUGUST 10, 1978
m

On  arch 23, 1977, after a hearing, an Opinion and
Order was entered in the above entitled matter which, inter
alia,’ found claimant's condition was medically stationary as
of  ay 31, 1976, did not disturb the Determination Order of
July 28, 1376 awarding claimant only comp nsation for t mpor-ary total disability from  arch 2, 1976 through  ay 31, 1976,
and stated that it would be premature to rule on .the issue of
permanent disability'until after claimant undertook further
consideration and evaluation for vocational rehabilitation and
completed vocational rehabilitation if such was deemed appro
priate by the Disability Prevention Division of the Workers'
Compensation Board.

The Referee's Opinion and Order was affirmed and
adopted by the Board, after de novo reviev;, with a comment
that the claim was properly closed pursuant to OAR 61-030 (1) (c'
and, therefore, reinstatement of time loss has to occur under
the provisions of OAR 61-050(4),

The Board's Order on Review was appealed to the
Oregon Court of Appeals which, on June 20, 1978, held:

"... the determination of a claimant's
permanent disability may not be delayed un
til completion of a post-closure rehabili
tation program. Claimant was entitled to
an award of permanent disability at the
time his claim was closed, based upon then
existing conditions. That award would be
subject to review and adjustment when he
completes or abandons his rehabilitation
program."

The Court of Appeals remanded the case to the
Board to determine the extent of claimant's disability at the
time of the original Determination Order and to award compen
sation accordingly.

The ^oard, acting in accordance with the judgment
and mandate,from the Court of Appeals which it received July
25, 1978, hereby remands the above entitled matter to its
Hearings Division, and more specifically to Lyle R. Wolff,
Administrative Law Judge (ALJ), to determine claimant's per
manent disability, if any, as of  ay 31, 1976. If the evi
dence previously presented to the ALJ is sufficient to en
able him to make such evaluation without the taking of further

m
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•· 
evidence he is hereby directed to issue an amended Opinion 

. ~n~ Gfcier dealing solely wit~ th@ @xt@nt of claim&nt's p@r• 
manentldisability; if it is not he is directed to hold a hear
ing for the purpose of taking such evidence. 

IT IS so ORDERED. I 

CLAIM NO. Bl04C314863 

I 
LARRY D. BARKER, CLAIMANT 
Coons & Anderson, Claimant's Attys. 
Long, Neuner, Dole, Caley & Kolberg, 

I 

Defense Attys. 
Own Motion Determination 

I 

.. 

AUGUST '11, 1978 

I On April 8, 1967 claimant, while in the employ, of· 
Rosebu~g Lumber Company, whose \vori<-ers' compensation coverage 
was furnished by Fireman 1 s Fund Insurance Company, sustained 
an indtistrial injury resulting in ,a comminuted fracture of the 
right humerus with radial nerve involvement. After several 
surger~es, the claim was initially closed on February ·13, 1971 
by a Determination Order granting claimant 94° for partial loss 
of the !right arm by use. Claimant requested a hearing and pur
suant to a stioulation and order, dated November 30, 1971, was 
awarde~ an addltional 10° for permanent partial disability. 
Claimant's rehabilitation was successful and he returned to 
full QIDploymQnt with ~ui~t~~tiAl use of his arm. I . . 

I On I-1ay 1 7, 19 7 6 Dr. Young examined clairnan t for in-
termittent elbow discomfort and difficulty using his right· 
thumb. j He was later seen by Dr. Gill, who found the rnetacarpo
phalang,eal joint of the right thwnb was unstable with degener
ative changes. An arthrodesis of the.joint was suggested. 

I 

I· On May 24, 1977_ a Board's Own Motion Order referred 
the claimant's .reouest for own motion relief to its Hearings 
Divisidn to set f~r hearing on a consolidated basis with the 
claiman't 1 s request for hearing on a 1975 injury. The Adminis
trativ~ Law Judge (ALJ), after taking evidence, found that 
claimant's request should be granted. · 

· I On ~ctober 18, 1977 a fusion of the m~tacarpo-
phalangeal joint of the right thumb was done. Claimant was I . 
released to work on February 28, 1978 and on June 26, 1978 Dr. 
Young s

1

tated th.at the thumb was stable and pain-free. Claim
ant's hand func'tion appeared to be improved over the pre-
operatire status and he recommended claim closure. . 

j On July 12, 1978 the carrier requested a determin-
ation of claimant's present -condition and the Evaluation Divi-
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evidence he is hereby directed to issue an amended Opinion
Oi;d r d aling sol ly vjith th  xt nt of claimant's p r

man nt Idisability; if it is not h is dir ct d to hold a h ar
ing for th purpos of taking such  vid nc .

IT IS SO ORDERED.

AUGUST 'll, 1978CLAI NO. B104C314863
LARRY D. BARKER, CLAI ANT
Coons & Anderson, Claimant’s Attys.
Long, Neuner, Dole, Caley & Kolberg,

Defense Attys.
Own  otion Determination

On April 8, 1967 claimant, while in the employ, of'
Rosebufg Lumber Company, whose workers’ compensation coverage
v;as furnished by Fireman's Fund Insurance Company, sustained
an industrial injury resulting in .a comminuted fracture of the
right humerus with radial nerve involvement. After severalsurgeriles, the claim was initially closed on February 13, 1971
by a Determination Order granting claimant 94® for partial lossof the jright arm by use. Claimant requested a hearing and pur
suant to a stipulation and order, dated November 30, 1971, was
awarded an additional 10° for permanent partial disability.
Claimant's rehabilitation was successful and he returned to
full Qinploymont with substantial use o£ his arm.

On  ay 17, 1976 Dr. Young examined claimant for in
termittent elbow discomfort and difficulty using his rightthumb. I He was later seen by Dr, Gill, who found the metacarpo
phalangeal joint of the right thumb was unstable with degener
ative changes. An arthrodesis of the'joint was suggested.

On  ay 24, 1977 a Board's Own  otion Order referred
the claimant’s request for own motion relief to its Hearings
Division to set for hearing on a consolidated basis with the
claimant's request for hearing on a 1975 injury. The Adminis
trative Law Judge (ALJ), after taking evidence, found thatclaimant's request should be granted.

On October 18, 1977 a fusion of the metacarpo
phalangeal joint of the right thumb ;vas done. Claimant was
released to work on February 28, 1978 and on June 26, 1978 Dr.
Young stated that the thumb was stable and pain-free. Claim-,
ant's hand function appeared to be improved over the pre
operative status and he recommended claim closure.

On July 12, 1978 the carrier requested a determin
ation of claimant's present condition and the Evaluation Divi
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of the Workers' Compensation Department. recommended to 
the Board that claimant be granted compensation for temporary 
total disability beginning September 17, 1977 through February 
27, 1978 only. 

The Board concurs. 

ORDER 

Claimant is awarded compensation for temporary total 
disability commencing October 17, 1977 through February 271 1978. 

~i~~m~ni's attorney is herebi ~ranted as a reasonable 
attorney's fee a sum equal to 25% of the increased compensation 
granted by this order, payable out of said compensation as paid, 
not to exceed $500. 

SAIF CLAIM NO. RC 157974 

NORMA.COLE, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Own Motion Order 

AUGUST 11, 1978 

.Claimant has requested the Board to exercise its 
own mption jurisdiction pursuant to ORS 656.278 and reopen 
her claim for a compensable industrial injury to her left 
middle finger sustained on November 25, 1968 while in the 
employ of Parsons Pine Products, Inc., whose carrier was the 
State Accident Insurance Fund. 

Claimant's claim was closed by a Determination Or
der mailed September 8, 1969 which awarded claimant 15° of a 
maximum of 22 ° for partial loss of- the left middle finger. 
Her· aggravation rights have expir~d. · 

Claimant's request was supported by a report from 
Dr. Parrish which indicated that he had claimant admitted to 
the hospital on ·November 15, 1977 for an exploration of her 
left mid fin~~. ,with t~n91ypis and,possible PIP joint arthro
plasty. The surgery was performed the following day by Dr. 
Parrish who reported that it was expected that four to six 
months time will elapse prior to graft procedure being done 
for the flexor tendons with removal of the silastic rod at 
that time. · 

All of the pertinent information regarding claim
an.t's injury of November 25, 1968 and her present surgery and 
the projected surgery was furnished to the Board by the State 
Accident Insurance Fund. It was its position that the treat
ment appeared to be related to her·l968 injury and if the 
Board felt the medical -evidence justified reopening the clai~ 
it would not oppose it. 
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sion of the Workers' Compensation Department recommended to
the Board that claimant be granted compensation for temporary
total disability beginning September 17, 1977 through February
21, 1978 only. m

The Board concurs.
ORDER

Claimant is awarded compensation for temporary total
disability commencing October 17, 1977 through February 27, 1978

attorney is hereby granted as a reasonable
attorney's fee a sum equal to 25% of the increased compensation
granted by this order, payable out of said compensation as paid,
not to exceed $500.

SAIF CLAI NO. RC 157974 AUGUST 11, 1978

NOR A.COLE, CLAI ANT
SAIF, Legal Services, Defense Atty.
Own  otion Order

•Claimant has requested the Board to exercise its
own motion jurisdiction pursuant to ORS 656,278 and reopen
her claim for a compensable industrial injury to her left
middle finger sustained on November 25, 1968 while in the
employ of Parsons Pine Products, Inc., whose carrier was the
State Accident Insurance Fund.

Claimant's claim was closed by a Determination Or
der mailed September 8, 1969 v;hich awarded claimant 15° of a
maximum of 22° for partial loss of- the left middle finger.
Her' aggravation rights have expired.

Claimant's request was supported by a report from
Dr. Parrish which indicated that he had claimant admitted to
the hospital on November 15, 1977 for an exploration of her
l ft mid fing i with and, possible pip joint arthro-plasty. The surgery was performed the following day by Dr.
Parrish who reported that it was expected that four to six
months time will elapse prior to graft procedure being done
for the flexor tendons with removal of the silastic rod at
that time.

All of the pertinent information regarding claim
ant's injury of November 25, 1968 and her present surgery and
the projected surgery was furnished to the Board by the State
Accident Insurance Fund. It was its position that the treat-
m.ent appeared to be related to her' 1968 injury and if the
Board felt the medical evidence justified reopening the claim
it v;ould not oppose it.
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The Board, after considering all of the medical re
ports, conc~udes th~~claimant's present condition is related 
to her November 25, 1968 injur~ and that claimant's claim 
should be reopened for payment of compensation, as provid~d 
by law from November 15, 1977, the date that claimant was· ad
mitted to the hospital by Dr. Parrish until the claim is 
closed pursuant to ORS 656.278, less any time worked. 

i 

I 

IT IS SO ORDERED. 

gAIP CLAIM NO. RD 149515 

JOHN D.l CROY, CLAIMANT : 
SAIF, Legal Services, Defense Atty. 
Own Motion Order · 

I 
I ~ 

AUGUfPI1 11, 19 7 9 

I Claimant suffered a compensable back injury on Sep-
tember 129, 196~ while employ~d with Percy E. Jellum, Contrac
tor, Inc., at Lakeview, :oregon., His claim was accepted and afte1 
surger~es it was closed ~n July 31; 1969. Claimant's aggravatior 
rights 1have expired. 

I . 
On June 7, 1978 claimant asked the Board how he could 

reopen ;his claim and on 1June 16, was advised to furnish the 
Board, ~i th a CO~V tct•·the carrier, a ;urrent medical report com
men ting on his "p~esent condition, whether it was attributable 
to his \industrial injury of 1965, and if.his condition had 
tvorsened since he had last received an award of compensation 
for i t.J 

I On Jurie 28, 1978 the Board received a report letter 
from D~. Cherry, stating that he had written to the Fund several 
times and enclosed copies of said letters. He also enclosed 
letters1 relatiri'a to the treatment claimant received from him 
af_ter t:he 19 6 5 injury. Dr. Cherry· stated that claimant was 
now ho~pitalized at St. Vincent Ho~pital and being treated con
servattvely; he expressed his opinion that he was more disabled 
now th~n he wa~ at the time the-cl~im was closed and he re
auested that the claim be reopened for both medical care and 
- I ~ 
treatment and compensation as provided by law. 

. .ti f ~nt ~uly_7~ 197~ the Boardd reque~ted ~he Fund to ad-
vise 1 · o 1 s position with regar to claimants request for 
cwn moJion relief. On Julv 18, 1978 the Fund resoonded, I .. •• 
stating it would not oppose payment of compensation for tem--
porary ~otal disability during the period of claimant's hos
pitali~ation although it was doubtful, in th~ Fund's opinion, 
that th1e claimant·, s condition had worsened to· the extent that I , . 
it was recessa~y to reopen the claim. 

I 
; 

' ' 
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should
by law,
mitted
closed

JOHN D.

The Board, after considering all of the medical re-
concludes thaVclaimant's present condition is related
November 25, 1968 injury and that claimant's claim
be reopened for payment of compensation, as provided
from November 15, 1977, the date that claimant was ad-

to the hospital by Dr. Parrish until the claim is
pursuant to ORS 656.278, less any time worked.

IT IS SO ORDERED.

2AIP CLAI NO. KB 149512 AUGUST 11, 1978
CROY, CLAI ANT

SAIF, Legal Services, Defense Atty.
Own  otion Order

tember
Claimant suffered,a compensable back injury on Sep-

29, 1965 while employed with Percy E. Jellum, Contrac
tor, Inc., at Lakeview, ioregon., His claim was accepted and aftei
surgeries it was closed 'on July 31^ 1969. Claimant's aggravatior
rights 'have expired.

On June 7, 1978 claimant asked the Board how he could
reopen 'his claim and^on iJune 16, was ^advised to furnish the
Board,v.^ith a copy to the carrier, a current medical report com
menting' on his present condition, whether it was attributable
to his jindustrial injury of 1965, and if.his condition had
worsened since he had last received an award of compensation
for it.

On June 28, 1978 the Board received a report letter'
from Drj. Cherry, stating that he had written to the Fund several
times and enclosed copies of said letters. He also enclosed
letters relating to the treatment claimant received from him
after the 1965 injury. Dr. Cherry stated that claimant was
now hospitalized at St. Vincent Hospital and being treated con
servatively; he expressed'his opinion that he was more disabled
now than he was at the time the claim was closed and he re
quested that the claim be reopened for both medical care and
treatment and compensation as provided by law.

vise it' On July 7, 1978 the Board requested the Fund to ad-
of its position with regard to claimant's request for

own motion relief. On July 18, 1978 the Fund responded,
stating it would not oppose payment of compensation for tern--porary jtotal disability during the period of claimant's hos
pitalization although it was doubtful, in the Fund's opinion,
that the claimant's condition had worsened to- the extent that
it was necessar^y to reopen the claim.
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The Board, after giving due consideration to all 
of the medical reports relatinq to claimant's condition in 
1965, when he was injured, in 1969, at the time his claim 
was closed, and the present medical reports indicaiing his 
present condition, concludes th~t claimant's claim for his 
September_29, 1965 compensable industrial injury should be 

rgopQnGd and cornprm~a tion, a.'3 provt ded by lcrw, \IQrr.m~nr;.ing 
on the date that Dr. Cherrv hospitalized claimant and until 
his claim is again closed pursuant to the provisions of ORS 
6 5 6. 278·. 

IT IS SO ORDERED. 

SAIF CLAIM NO. EC 280757 

DONALD C. HECK, CLAIMANT 
SAIF, Legal Services, Defense Attyo 
Own Motion Order 

AUGUST 11, 1978 

On June 5, 1978 the Board received a request from 
claimant to exercise its own motion jurisdiction pursuant to 
ORS 656.278 and reopen h1~ Ql~i~ for a comrensable industrial 
i'njury suffered in December 1970. Claimant I s claim has been 
closed and his aggravation rights have expired. 

Claimant's request was supported by a report from 
Dr. John Thompson who hospitali~ed claimant on May 4 for a 
rnyelogram and is still treating claimant. 

Claimant states that he had previously requested 

lh~ Pu~d ~o YQOPQil hig claim rrhd had b~en ~~vi§~d by it that 
his aggravation rights had expired and he should make direct 
inquiry to the 1·lorkers' Compensation Board. When the medical 
information was ·furnished bi claimapt it was referred to the 
Fund which replied on July 21, 1 1978 that it would not oppose• 
the granting of own motion relief if the Board felt such action 
was warranted, 

The Board concludes, based upon the reports from Dr. 
Thompson, ttat claimant is entitled to have his claim for a 
compensable injury suffered on December 10, 1970 while in the 
employ of rlercer Industries, :3aid claim designated -as EC 280757, 
res,pened as of Hay 4, the date claimant was hospitalized for 
a lumbar myelogram by Dr. Thorripson, :and until his claim shall 
be closed pursuant to the proyisio~s of ORS 656.278, less any 
time worked. 

-184-

The Board, after giving due consideration to all
of the medical reports relating to claimant's condition in
1965, when he was injured, in 1969, at the time his claim
was closed, and the present medical reports indicating his
present condition, concludes that claimant's claim for his
September 29, 1965 compensable industrial injury should be
r opQUQd and ooinpansation, 35 provid d by law, c nrnsnsingon the date that Dr. Cherry hospitalized claimant and until
his claim is again closed pursuant to the provisions of ORS
656.278U

IT IS SO ORDERED.

SAIF CLAI NO. EC 280757 AUGUST 11, 1978
DONALD C. HECK, CLAI ANT
SAIF, Legal Services, Defense Atty,
Own  otion Order

On June 5, 1978 the Board received a request from
claimant to exercise its own motion jurisdiction pursuant to
ORS 656.278 and r op n hiS Slajm a compensable industrialinjury suffered in December 1970. Claimant's claim has been
closed and his aggravation rights have expired.

Claimant's request was supported by a report from
Dr. John Thompson who hospitalized claimant on  ay 4 for a
myelogram and is still treating claimant.

Claimant states that he had previously requested
ths Fund to rQopgn his clai.n and had b sn s<5vised by it thathis aggravation rights had expired and he should make direct
inquiry to the Workers' Compensation Board. When the medical
information was furnished by claimant it was referred to the
Fund which replied on July 21,^1978 that it would not oppose
the granting of own motion relief if the Board felt such action
was warranted.

The Board concludes, based upon the reports from Dr.
Thompson, that claimant is entitled to have his claim for a
compensable injury suffered on December 10, 1970 while in the
employ of  ercer Industries, said claim designated as EC 280757,
reppened as of  ay 4, the date claimant was hospitalized for
a lumbar myelogram by Dr, Thompson,■and until his claim shall
be closed pursuant to the provisions of ORS 656.278, less any
time wo.rked.
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CLAIM NO. DC 176864 

PAULE. HOLMSTROM, CLAIMANT 
Charles1 Paulson, Claimant's Atty. 
SAIB', L1@Qal S@rvic@s, D@f@ns@ A.tty. 
Own Mot1ion Determination · 

I 
I 

AUGUST 11, 1978 

! Claimant suffered a ,compensable injury to his low 
back on I1arch 25, 1969 while working for Hollywood Lights. 
After tonservative treatr,1ent, claimant returned to full time 
work oJ August 11, 1969 and his claim was closed by a Deter~ 
minati6n Order dated April 6, 1970 which awarded claimant 
compensation for time loss and 48° for unscheduled low back 
disability. • 

I 
! .Claimant continued to have low back pain radiating 

down his right lower leg and on January 25, 1973 a lumbar lam
inectomy LS-S1, with removal of a herniated intervertebral 
disc, i5-Sl, and decompression of the Sl nerve root .right was 
performed. The claim was then closed by a Second Determination 
Order cin July 16, 1973 awarding additional compensation for 

. I 

time loss and an additional 5% for unscheduled low back disabil-
ity and 5% loss of the right leg. 

I Surgery was aga\n performed on December 9, 1974 
and hi~ claim was closed on !lay 12, 1975 by a Third Determin
ation Order which awarded additional time loss benefits and 
additidnal compensation eaual to 48° for unscheduled low back 
disabiiity. Thereafter, ;laimant did fairly well although 
he did :have recurrences of his old symptoms which required 
various treatments, none of which provided any permanent re
lief. I 

I 

I On January 27, 1978 Dr. Grimm, Dr. Woolpert, and· 
~r. Dresher examined claimant and reported a moderate loss of 
functicin due to his injury. Dr. Misko reported on June 15, 
1978 that claimant was medically stationary. 

I A request for determination was made by the Fund bn 
July 1~, 1978 and the E~aluation Division of the Workers' Com
pensat~on Department recommended that the claim be closed with 
an awa~d of comoensation for temporarv total disability from I ~ ~ 

November 17, 1975 through June 15, 1978, less time worked, 
and an 

1

1additional 80° for unscheduled low back disability. 

The Board concurs. 

ORDER 

Claimant is awarded compensation for temporary total 
disability from November 17, 1975 through June 15, 1976, less 
time wo~ked, and 80° of a maximum of 320° for unscheduled low 

I 
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#

PAUL E. HOL STRO , CLAI ANT
Charles Paulson, Claimant's Atty.
SAIF, L gal S rvic s, D f ns Atty;
Own  otion Determination

SAIF CLAIM NO. DC 176864 AUGUST 11, 1978

Claimant suffered a -compensable injury to his low
back on  arch 25 , 1969 while working for Hollyv;ood Lights.After conservative treatment, claimant returned to full time
work on August 11, 1969 and his claim was closed by a Deter
mination Order dated April 6, 1970 which awarded claimant
compensation for time loss and 48° for unscheduled low back
disability. t -

I .Claimant continued to have low back pain radiatingdown his right lower leg and on January 25, 1973 a lumbar lam
inectomy L5-S1, with removal of a herniated intervertebral
disc, L'5-Sl, and decompression of the SI nerve root .right was
performed. The claim was then closed by a Second Determination
Order on July 16, 1973 awarding additional compensation for
time loss and an additional 5% for unscheduled low back disabil
ity and 5% loss of the right leg.

•Surgery was again performed on December 9, 1974
and his claim was closed on  ay 12, 1975 by a Third Determin
ation Order which awarded additional time loss benefits and
additional compensation equal to 48° for unscheduled low back
disability. Thereafter, claimant did fairly well although
he did 'have recurrences of his old symptoms which required
various treatments, none of which provided any permanent re
lief.

I On January 27, 1978 Dr. Grimm, Dr. Woolpert, and'
Dr. Dresher examined claimant and reported a moderate loss of
function due to his injury. Dr.  isko reported on June 15,
1978 that claimant was medically stationary.

A request for determination vzas made by the Fund 'on
July 19,, 1978 and the Evaluation Division of the Workers' Com
pensation Department recommended that the claim be closed with
an awar^d of compensation for temporary total disability from
November 17, 1975 through June 15, 1978, less time worked,
and an additional 80° for unscheduled low back disability.

disabil

The Board concurs.
ORDER

Claimant is awarded compensation for temporary total
ity from November 17, 1975 through June 15, 1976, less

time worked, and 80° of a maximum of 320° for unscheduled low
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disability. These awarcs shali be in addition to all pre
vious awards received by claimant,for· his industrial injury of 
Ilarch 25, 1969. · · ·' ',· 

Claimant's attorney is ~ereby granted as a reason-\· 
able attorney's fee a sum equ?Ll to. 25% of the increased compen
sation granted by this order, .. payable ·out of said· compensation 
as paid, not to exceed $2,300. ·.: · 

SAIF CLAIM NO. C 89861 AUGUST 11, 1978 

JOSEPH HUSTON, CLAIMANT 
SAIF, Legal Services, Defense Atty~ 
own Motion Order J. 

, 

~lairnant suffered a pompensable industrial injury 
on August 31, 1967 while iri the employ of Portland Wire and 
Iron Works whose carrier was. hhe ~~ate Compensation Depart
ment, predecessor to the State;·Accident Insurance Fund~- The 
claim was closed by a Determination Order dated April 4, 
1968 which granted claimant 32° for 10% unscheduled disabil
ity. The claim ~as reopen~d'ior iurther medical care and 
treatment and closed again. on··Sept~:nber 15, 1971 by a Second 
Determination Order which ~ra~ted;tlaimant an additional 
award of 32°. ··' · .r• 

Claimant now seeks to have the Board exercise its 
own motion jurisdiction pursuant t9 ORS 656.278 and reopen 
his claim, alleging that his condition has worsened. The re-

.quest is supported by subst~nti~l me~ical reports from Dr. 
Wisdom who per£ormed a hemi,laminec:tomy and discectomy, L4-5, 
left with decompression OJ:1 J~nuary 16, 1978. The hosp':i__tal 
reports indicate claimant.was admitted to St. Vincent's Hos
pital on December 28 ~ 1977,. 

On April 7, 1978 Dr. ~·lisdom advised the Fund that 
claimant was making a gooc·re~overy from his last surgery, 
that he had seen him on M~rc~ 29, 1978 and claimant had re
turned to work approx.i.matelyrthree.weeks previous to that 
and was able to work full 'time.~ He recommended continuation 
with rehabilitative back ~xer~ise~ end said that he had 
suggested that claimant see h1m:another month. 

• f I • 

; I J • 
Claimant had first requested the Fund to reopen his 

1967 claim and because his ~ggra~ation rights had expired, the 
Fund referred the reatter to the Bci~rd for·its consideratio~,· 
forwarding all pertinent 9op~es ot'•.its claim file and stating 
it would not oppose reopenin$'~ 

' 
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back disability. Thes'e awards shall be in addition to all pre^
vious awards received by claimant =for' his industrial injurv of
narch 25, 1969. . ■ ' ‘

Claimant's attorney is Hereby granted as a reason-
able attorney's fee a sum equal to. 25% of the increased compen
sation granted by this order,"payable out of said' compensation
as paid, not to exceed $2,300. '

SAIF CLAI NO. C 89861 AUGUST 11, 1978
JOSEPH HUSTON, CLAI ANT
SAIF, Legal Services, Defense Atty^
Own  otion Order

Claimant suffered a compensable industrial injury
on August 31, 1967 while in the employ of Portland I7ire and
Iron Works whose carrier was. the State Compensation Depart
ment, predecessor to the StaterAccident Insurance Fund." The
claim was closed by a Determination Order dated April 4,
1968 which granted claimant 32° for 10% unscheduled disabil
ity. The claim was reopened'for further medical care and
treatment and closed again on September 15, 1971 by a Second
Determination Order which granted:claimant an additional
award of 32 °. .. ' ‘

Claimant now seeks to have the Board exercise its
own motion jurisdiction pursuant to ORS 656.278 and reopen
his claim, alleging that his condition has worsened. The re
quest is supported by substantial medical reports from Dr.
Wisdom who performed a hemilaminectomy and discectomy,L4-5,
left with decompression on January 16, 1978. The hospital
reports indicate claimant.was admitted to St. Vincent's Hos
pital on December 28, 1977..

On April 7, 1978 Dr. VJisdom advised the Fund that
claimant was making a good'recovery from his last surgery,
that he had seen him on  arch; 29, 1978 and claimant had re
turned to work approximately :thiree weeks previous to that
and was able to work full'time.' He recommended continuation
with rehabilitative back exercises and said that he had
suggested that claimant see him.: another month.

Claimant had first requested the Fund to reopen his
1967 claim and because his aggravation rights had expired, the
Fund referred the matter to the Board for its consideration,'
forwarding all pertinent copies of-its claim file and .stating
it would not oppose reopening^ :

O

O
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• I The Board finds, based upon the medical evidence 
furnished to it by the Fund ,,/jt9§-t. claimant's claim should be 
reopen~d and claimant-paid cd~~ensation, as provided by law, 
commencing on December 28, 1977, the date claimant was ad
mitted jto St. Vincent's Hos~ital and continuing until the 
claim is closed pursuant to ORS 656.278, less time worked. 
The Bodrd notes that Dr. Wisdom's ietter of April 7; 1978 
indica~ed claimant had returned to·work on a full time basis 
during I the first week of :1arch 19 78 .. 

IT IS SO ORDERED. 

SAIF CLAIM NO. GA 872730 AUGUST 11, 1978 

JOHN D. MIZAR, CLAIMANT 
Galton, Popick & Scott, Claimant 1 s Attys. 
Jones~ Lan·g, Klein, Wolf & Smith, :, 

I 
Defense Attys.. 1 

SAIF, L~gal Services, Defense Atty. 
I, • • own Mot:1.on Determination 

On October 10, 1977 claimant, by aod through his 
attorney, had requested the Board, pursuant to ORS 656.278, 
to reopen his claim for an industrial injury suffered on July 
25, 1966. The Board referred the matter to its Hearings 
Divisioh to be heard on a consolidated basis with claimant's 
hearinglon the denial of his cl~im for an alleged industrial 
injury sustained on August 15, 1977. This claim had been 
denied on the grounds that claimant had a pre-existing condi-
tie~ whi~h hi~ dotlo~ §Aid WA§~~ ~99i~V&li&~ 6£ hi~ 19Gl 
injury. 

The Administrative Law Judge (ALJ) to whom the mat
ter was assigned for hearing was di.rected to recommend to the 
Board whether claimant 1 s present condition is the result of an 
aggrava~ion ·of 'his-1966 injury or a n~w injury on August 15, 1977 
and alsb if claimant's claim for a new injury on June 18,: ~69, 
which h~d been denied, and the sub~equent surgery necessitated 
therebyt and also the June 17, 1974 surgery were causally re
lated to claimantls 1961 industrial injury. 

I Aftei a hearing, the ALJ found, based upon the ppin-
ion of ~r. Nag,·claimant's treating physician, that there was 
a causal relationshiD betwe~n the 1969 enisbde and the 1961 
• , I ' • • ~ • . -
inJury ~nd there was no question but that the 1974 surgery on 
claimant's right leg was directly connected to the 1969 surgi
cal prob~adre. H~ further found 'that the Fund had denied the 
1969 clkim on the grounds that claimant's back pain had existed 
r,rior tb his employment with his then employer, Quality Brands. 
~he ALJ[was of hhe opinion that under those circumstances, the 
Fund cq~ld not, at the present time, deny the 1969 episode 

-10"7-

#
The Board finds; based upon the medical evidence

furnished to it by the Fund ^j^^ythat, claimant' s claim should be
reopened and claimant’paid compensation, as provided by law,
commencing on December 28, 1977, the date claimant was ad
mitted to St. Vincent's Hospital and continuing until the
claim is closed pursuant to ORS 656.278 , less time v;orked.
The Board notes that Dr. Wisdom's letter of April 7; 1978
indicated claimant had returned to'work on a full time basis
during the first week of  arch 1978 ..

IT IS SO ORDERED.

SAIF CLAI NO. GA 872730 AUGUST 11, 1978
JOHN D.  IZAR, CLAI ANT
Galton, Popick & Scott, Claimant's Attys.
Jones, Lang, Klein, Wolf & Smith,

Defense Attys,.
SAIF, Legal Services, Defense Atty.
Own  otion Determination,

On October 10, 1977 claimant, by and through his
attorney, had requested the Board, pursuant to ORS 656.278, •
to reopen his claim for an industrial injury suffered on July
25, 1966. The Board referred the matter to its Hearings
Division to be heard on a consolidated basis with claimant'shearingjon the denial of his claim for an alleged industrial
injury sustained on August 15, 1977.- This claim had been
denied pn the grounds that claimant had a pre-existing condi-feifth Whldk his Sdid w&S ah Aggravation of' his 19G1
injury.

The Administrative Law Judge (ALJ) to whom the mat
ter was assigned for hearing was directed to recommend to the
Board whether claimant's present condition is the result of an
aggravation'of his ‘ 1966 injury or a new injury on August 15, 1977
and also if claimant's claim for a new injury- on June 18,- 1569,
which had been denied, and the subsequent surgery necessitatedtherebyl and also the June 17, 1974 surgery were causally re
lated to claimant's 1961 industrial' injury.

After a hearing, the ALJ found, based upon the ppin-.
ion of Dr. Nag,'claimant's treating physician, that there was
a causal relationship' between the 1969 episode and the 1961
injury and th'ere was no question but that the 1974 surgery on
claimant's right leg was directly connected to the 1969 surgi
cal procedure. ^H further found that the Fund had denied the
1969 claim on the grounds that claimant's back pain had existed
prior to his employment with his then employer, Quality Brands.
Ihe ALJ was of the opinion that under those circumstances, the
Fund could not, at the present time, deny the 1969 episode

1 7
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an aggravation of the 1961 injury because the denial in 
1969 was based on the fact that the injury was an aggravation 
of a prior injury: 

He concluded that if th~ Fund was now directed to 
accept the claim for aggravation it woµld only be doing what 
it should have done in 196~1an~ aq~in {n 1974. He r~com
menJ.ed. lha -1: -!:he ~oard as sum~ 1:l::~ l'>t.J~ 'ffil',4!itrn 1 urigdiotion and 
remand ·claimant's 1961 clatm·t9't~e _fund for processing. 

' 
The Board adcepted'the recommendation of the ALJ 

and remanded ·claimant's claim to the fund. . 

On May 11, 1978 t~~ Fupd requested a determination 
of claimant's condition. On ,ctuly' ~4, 1978 the Eva+uation 
Di vision of the Workers' Cqmpe~satior:, ··nepartment recommended 
that claimant be awarded compensation ~qual to 10% loss func
tion of the right foot to 'coy~r all increased permanent par
tial disability as a result ot,.th~!l3ur~eries in 1969 and in 
1974. It noted that compensation· for-temporary total dis
ability from September 23,;: 11359' through April 7, 1970 and 
from June 3, 1974 through Jui~~21~ 1974 had been paid by the 
Fund. . t: .. 

The Board accept~ the recommendation of the Eval
uation Division of the Work~r~' Comp_ensation Department. 

. . ' ~ 

ORDER 
'··•· 

Claimant is awarded·compensation equal to 10% loss 
function of the right foot: This· award is in addition to 
any previous awards for cokpehsation received by claimant 
as a result of his July 2~; 19~1 injury. 

; 

Claimant's attorney ~s hereby granted as a reason
able attorney's fee for his services a sum eoual to 25% of 
the increased compensation gt-an tel' ~y thts order, payable out 
of said compensation as paid;· inoe·: tq· exceed $2,300. 

, • ! • ;•' 1, l 

CLAIM NO. B830C 378942 AUGUST 11, 1978 

KAREN SUE MORGAN , CLAIMANT 
Dye & Olson, Claimant's ·Attys. 
Order Rescinding own Motibn Determination 

.. J'. , •. 

0;.1 Julv 14, 1978 the Bo:i.rd entered its Own r-Iotion 
Detemination· in the above :ent..itled· matter wherebv claimant 

' ' ,.· ,::•. ,. 'I;' • ..... 

was granted cornpehsa tio.n for. temppfary total disability from 
September 17, .1977 through January:'2°9, 1978 and for partial 
disability from January 30 I 19;78 thr~ugh February 28, 1978 ~ 

•f I • ' • , 
l * ... 

' 

-188-

• 

was an aggravation of the 1961 injury because the denial in
1969 was based on the fact that the injury was an aggravation
of a prior injury, :

He concluded that if the Fund was now directed to
accept the claim for aggravation it would only be doing what
it should have done in 1969^and again in 1974. He recom
mended that the Board assume itS awK nation jurisdiction andremand claimant’s 1961 claim to the Fund for processing.

The Board accepted the recommendation of the ALJ
and remanded claimant's claim to the Fund,

On  ay 11, 1978 the Fund requested a determination
of claimant's condition. On^July'24, 1978 the Evaluation
Division of the Workers' Compensation Department recommended
that claimant be awarded compensation equal to 10% loss func
tion of the right foot to coyer all increased permanent par
tial disability as a result of the‘surgeries in 1969 and in
1974 . It noted that compensation' for-temporary total dis
ability from September 23,.'1969 through April 7, 1970 and
from June 3, 1974 through July.21, 1974 had been paid by the
Fund.

The Board accepts the recommendation of the Eval
uation Division of the Workers' Compensation Department.

ORDER
Claimant is awarded -compensation equal to 10% loss

function of the right foo-t. This award is in addition to
any previous awards for compensation received by claimant
as a result of liis July 25, 1961 injury.

Claimant's attorney is hereby granted as a reason
able attorney's fee for his services a sum equal to 25% of
the increased compensation grante_d“ by this order, payable out
of said compensation as paid; mot'-to'exceed $2,300.

CLAI NO. B830C 378942 AUGUST 11, 1978

KAREN SUE  ORGAN, CLAI  ^T
Dye & Olson, Claimant's Attys.
Order Rescinding Own  otion Determination

On July 14, 1978 the Board entered its Own  otion
Determination- in the above jentitled• ma-tter v;hereby claimant
was granted compensation for', temporary total disability from
September 17,.1977 through Januaryr2_9, 1978 and for partial
disability from January 30, 19-78 through February 28, 1978.

m

%
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The order was issued based upon an advisory rec
ornraend~tion from the Eval ua ti'on' Division of· the Workers' 
CompenJation Department which';:t{;~ turn, was based upon a re
quest from the carrier, Fireman's Fund Insurance Company, 
for a Jeterrnination of claimant 1 s present disability.· 

I 

I Claimant's claim was initially closed on August 
16, 19;2 and claimant 1 s aggravation rights expired on August 
15, 1917. It has now been called to the attention of the_ 
Board that on Auqust 12 ,· 19 77 c la•imant I s attorney requested·· 
the ca~rier to reopen claimant's claim for aggravation; 
photos~atic copies of the signed r~ceipt for ~egi~teied mail 
indica~es that ,the carrier receive~ the claim for aggravation 
on AugJst 15, f977 which would be.within the five-year per
iod. Therefore, the Board concludes that it has improperly 
closed 'lclair:-ian~' s claim under the provisi<?ns of ORS 656. 278; 
she is entitled to have her claim closed pursuant to ORS 656. 
268. 

The Board further concludes that it should rescind 
its Own llotion Determination dated ,Tuly 14, 19 7 8 and refer 
the matter to the Evaluation Division of the Workers' Compen
sation ~epartment to issue a proper Determination Order pur
suant tb ORS 656.268. 

I 

I 
IT IS SO ORDERED. 

I 

WCB CASE NO. 77-7266 , ... ,,,.,. 

CARL PENLAND, CLAIMANT 
Evohl Fl Malago~, Claimant's Atty. 
SAIF, L~gal Services, Defense Att~~ 
Order 

AUGUST 11, 1978 

I On July 10, 1978 claimant, by and through his attor
ney, moyed the Board for an order to remand the above entitled 
matter for the taking of further evidence, namely, a report 
from Drl Ochs, dated April 24, 1978, which was not available 
at the time of the hearing or, in the alternative, to admit 
the rep6rt into evidence and order the claim reopened for the 

I , 

treatment recommended by Dr. Ochs .. 

On July 24, 1978 the State Accident Insurance Fund 
advised the Board that it would resist claimant's motion, stat
ing that the matter was heard on February 15, 197i and the file 
containJd an updated evaluation by Dr. Renaud, da~ed January 3, 
1978; D~. Renaud had been claimant's treating orthopedist. 

The Board finds that the claimant has not shown that 
the additional medicals could not have been presented at the · 
hearing Jand in the absence of any specific reco~mendation for 

I 

m

m

m

The order was issued based upon an advisory rec-
omnendation from the Evaluation;.Division of- the Workers’
Compensation Department which'piin turn, was basea upon a re
quest from the carrier. Fireman's Fund Insurance Company,,
for a determination of claimant's present disability.

Claimant's claim was initially closed on August
16, 197(2 and claimant's aggravation rights expired on August
15, 197|7. It has now been called to the attention of the.
Board that on August 12,- 1977 claimant's attorney requested"
the carrier to reopen claimant's claim for aggravation;
photostatic copies of the signed receipt for registered mail
indicates that ^the carrier received the claim for aggravation
on August 15, 1*977 which v^ould be.within the five-year per
iod. Therefore, the Board concludes that it has improperly
closed
she is
268 .

claiman-t's claim under the provisions of ORS 656.278;
entitled to have her claim closed pursuant to ORS 656.

The Board further concludes that it should rescind
its Own notion .Determination dated July 14, 1978 and refer
the matter to the Evaluation Division of the Workers’ Compen
sation Department to issue a proper Determination Order pursuant t'o ORS 656.268.

IT IS SO ORDERED.

WCB CASE NO. 77-7266 _ AUGUST 11, 1978
CARL PENLAND, CLAI ANT ‘Evohl fL  alagon, Claimant's Atty,
SAIF, Legal Services, Defense Atty.
Order

On July 10, 1978 claim.ant, by and through his attor
ney, mo-yed the Board for an order to remand the above entitled
matter for the taking of further evidence, namely, a reportfrom Dr] Ochs, dated April 24, 1978, which was not available
at the time of the hearing or, in the alternative, to admit
the report into evidence and order the claim reopened'for the
treatment recommended by Dr. Ochs.'

On July 24, 1978 the State Accident Insurance Fund
advised the Board that it would resist claimant's motion, stat
ing that the matter was heard on February 15, 1978 and the file
contained an updated evaluation by Dr. Renaud, dated January 3,
1978; Dr. Renaud had been claimant's treating orthopedist.

the addi
hearing

The Board finds that the claimant has not shown that
tional medicals could not have been presented at the ‘
and in the absence of any specific recommendation for

1 QQ.
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which would require time loss the Board concludes 
that this is an attempt on the part.of claimant to relitigate 
his claim. 

The Board concludes that the motion to remand should 
be denied. 

IT IS SO ORDERED. 

WCB.CASE NO. 78-3042 AUGUST 11, 1978 

DONALD B. ROWDEN, CLAIMANT 
Grant, Ferguson & Carter, Claimant's Attys. 
Collins, Velure & Heysell, De;e_nse Attys. 
Roger Warren, Defense Atty. · ~ 

own Motion Order Referring for Hearing 

On June 30, 1978 claimant, by.and through his attor
ney, requested the Board to exercise its own motion jurisdic~ 
tion pursuant -to ORS 656. 2.7a'· an~ rciopen his claim for an injury 
s_uffered in December· 1967 whi~e in:!tµe . employ of Fir Ply Com
pany whose workers I cornpensa t•ion cove"rage was furnished by 
Employers Insurance of Wauia~:. C~~imknt's claim was closed 
initially by a Determination Order;dated June 15, 1970 and 
his aggravation rights have e·xpirea.·:. . -

Claimant has also filed a claim against his current 
employer, SNF Plywood, self i~s~red, for an alleged injury 
suffered on or about Narch 22,' 1978 while working as a clipper 
operator. This claim was denied by the employer on April 4, 
1978 on the grounds that cl~i$~nt ~ad suffered an on-the-job 
injury to his back while ~brkt9g fqr 1fir Ply Company, that 
th@r@ was no evidence of any ~~~~~ti9 trauma occurrin9 while 
claimant was employed at stvF P,]!ywood· Company and claimant '-s 
present condition constituted a·worsening of· his condition 
resulting from the earlier acc~dent. · _ . . . 

Claimant·requesteq ~ hearing on the denial of his 
claim against si•JP on April .?4, ·: 1~78 and subsequently the· em
ployer, SWF, requested that· Em~loidri• Insurance of Wausau be 
joined as a party because ,it ·was th.e·,insurer for Fir -Ply 
Company on December 2?, 1967 •. } · 

In support of clai~ant's request ·for own motion 
relief a letter from Dr. Wanek was furnished to the Board. 
Dr. ~•ianek indicated that a· m~~e:logram(had been perforr.1ed by 
.Dr." Campagna and possibly su,rgery; wo1.H.d be required. He 
also felt that in view of cliji~ant~i pievious injuries and 
the physical findings which he rnaa~:•that claimant's present 
problems were the result of tlis previbus on~tha-job injury 
in December 1967. . 1 -, • • 

_,an-

·-

■trea^ent which would recjuire time loss the Board concludes
that this is an attempt on the part'of claimant to relitigate
his claim. ' ■

be denied.
The Board concludes that the motion to remand should

IT IS SO ORDERED

WCB.CASE NO. 78-3042 AUGUST 11, 1978
DONALD B. ROWDEN, CLAI ANT
Grant, Ferguson & Carter, Claimant's Attys
Collins, Velure & Heysell, Defense Attys.
Roger Warren, Defense Atty. '
Own  otion Order Referring for Hearing

On June 30, 1973 claimant, by.and through his attor
ney, requested the Board to exercise its own motion jurisdic-.
tion pursuant to ORS 656.278 and reopen his claim for an injurysuffered in December ' 1967 while in'?the'employ of Fir Ply Com
pany vzhose workers* compensation coverage was furnished by
Employers Insurance of Wausau., Claimant's claim was closed
initially by a Determination Order^dated June 15, 1970 and
his aggravation rights have expired.'

Claimant has also filed a claim against his current
employer, SWF Plywood, self insured, for an alleged injury
suffered on or about  arch 22,' 1978 while working as a clipper
operator. This claim was denied by the employer on April 4,
1978 on the grounds that claimant had suffered an on-the-job
injury to his back while working for ,Fir Ply Company, that
th r was no  vifl nc of any 5jsci£i9 trauma occurring whit 
claimant was  mploy d at SUf Plywood Company and claimant's
pr s nt condition constitut d a'v7ors ning of- his condition
r sulting from th  arli r accid nt.

Claimant requested a hearing on the denial of his
claim against SWF on April 24,1978 and subsequently the'em
ployer, SVJF, requested that' Employers' Insurance of Wausau be
joined as a party because >it was the'-insurer for Fir Ply
Company on December 27, 1967. ^

In support of claimant's r qu st for own motion
r li f a l tt r from Dr. Wan k was furnish d to th Board.
Dr. Wanek indicated that a'myelogramrhad been performed by
Dr. Campagna and possibly surgery.'would be required. He
also felt that in view of claimant's previous injuries and
the physical findings which he made’’that claimant's present
problems were the result of His previous on-the-job injury
in December 1967. • ‘

i on
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objected to the motion of SWF to join it as 
a party, addressi~g the objectton first to the Hearings Divi
sion on July 11, 1978 and ren\~\~ing it in a letter addressed 
to thelBoard under date of Julv 20, 1978. 

I - • 

I The Board, based prirnarilv on Dr. Wanek's recort, 
I O � ' I ' 

feels there is sufficient medical evidence to show a possible 
involvJment of Fir Ply and its carrier, Wausau, and, therefore, 
they s~ould be joined as parties defendant in the hearing_re-. 
quested by claimant on the denial by Sli? of his claim filed 
against it I � r an injury on or about Barch 22, 1978. 

I 
1 The Board further finds t~at the evidence is not suf-

ficient to enable it to make a deterDination at this time on 
the clJimant's re~uest for own motion relief, therefore, it 
refers !this rnafter to the Hearings Division to join Fir Ply 
and Wausau as parties defendant and to set for hearing at the , ~ I 

j~fu~ l~rne as lhe hearlng on lhe Jenlal o! c1almant1s c1alrn 1or 
an all~ged 1978 injury.· 

1 If, after the hearing, the Ac.:ministrative Law Judge 
(ALJ) finds that clai~ant's present condition is attribut~ble 
to his 11967 industrial injury and rep:resents a ~-mrsening since 

I , • • "' ' • 
the last award or arrangement of compensation for that injury 
he sha~l cause a CO?Y of the transcript of the proceeding to 
be fur~ished to the Board toqether with his recommendations on 
the request for mm motion r~li'ef. The ALJ shall also dispose 
of the !issue of the denial by SWF of claimant's claim for an 
indust:r;ial injury alleged to have been sustainec1. o_n or about 
March 22, 1978 with an Opinion and Order which !".lay be appealed. 

I 
l 
I 
I 

SAIF CLAIM NO. A 915909 

CHARLES A. THORN, CLAIMANT 
Evohl F. Malagon, Claimant's Atty •. 
SAIF, Legal Services, Defense Attys. 
Own Motion Order 

I 

AUGUST 11, 1978 

I On August. 18, 1976 the State Accident Insurance 
Fund requested the Board, pursuant to its own motion juris
dictionJ grante? by_o1:,s 656.278, to <?ancel_the award for per
manent total disability granted claimant in the above en
titled batter ori December 27, 1965. Claimant was advised 

I 

of the Fund's reauest and on September 3, 1976 claimant's 
attorney respond~d, stating that it was claimant's position 
that he was still permanently and totally disabled. 

The Board did not have sufficient evidence before· 
it upon which to. make. a determination upon the merits of the 
Fund 1 s request,, therefore, they referred the matter to its 
Hearing~ Division with instructions to hold a hearing and 
take evidence on this issue-. 

-191-

#

m

m

Wausau objected to the motion of SV7F to join it as
a party, addressing the objection first to the Hearings Divi
sion on July 11, 1978 and renewing it in a letter addressed
to the I Board under date of July 20, 1978 .

The Board, based primarilv on Dr. Vvanek's reoort,
IS tfeels there is sufficient medical evidence to show a possible

involvement of Fir Ply and its carrier, V7ausau, and, therefore,
they should be joined as parties defendant in the hearingre-.
quested by claim.ant on the denial by SIvF of his claim filed
against it for an injury on or about  arch 22 , 1978 .

j The Board further finds that the evidence is not suf
ficient to enable it to m.ake a determination at this time on
the claimant's request for own motion relief, therefore, it
refers jthis m.atter to the Hearings Division to join Fir Ply
and Wausau as parties defendant and to set for hearing at the
same time as the hearing on the cienial ol claimant's claim for
an alleged 1978 injury.

; If, after the hearing, the Administrative Law Judge
(ALJ) finds that claimant's present condition is attributableto his jl967 industrial injury and represents a worsening since
the last award or arrangement of compensation for that injury
he shall cause a copy of the transcript of the proceeding to
be furnished to the Board together with his recommendations on
the request for owti m.otion relief. The ALJ shall also dispose
of the lissue of the denial by SWF of claimant's claim for an
industrial injurq^ alleged to have been sustained on or about
 arch 22, 1978 with an Opinion and Order which may be appealed.

SAIF CLAI NO. A 915909 AUGUST 11, 1978
CHARLES A. THOEN, CLAI ANT
Evohl F.  alagon, Claimant's Atty.
SAIF, Legal Services, Defense Attys.
Own  otion Order

On August.18, 1976 the State Accident Insurance
Fund requested the Board, pursuant to its own motion jurisdiction! granted by ORS 656.278, to cancel the award for per
manent |total disability granted claimant in the above en
titled matter on December 27, 1965. Claimant was advised
of the Fund's request and on September 3, 1976 claimant’s
attorney responded, stating that it was claimant's position
that he was still permanently and totally disabled.

The Board did not have sufficient evidence before
it upon which to. make, a determination upon the merits of the
Fund's request,, therefore, they referred the matter to its
Hearings Division with instructions to hold a hearing and
take evidence on this issue.

191- -
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hearing was set before Lyle R. ~olff, Adminis
trative Law Judge, on August·9; 1978 and all parties were 
notified. On August 1, 197~ th~ Fund, by and through one 
of its attorneys, advised the Board' that it wished to with-
draw its request for own rnoiion relief and requested that the 
hearing be dismissed. · 

The Board, being fully advised, concludes that the 
request made by the State Accident Insurance Fund on August 
18, 1976 to cancel claimant'.s.award of permanent total dis
ability which had been gran~ed on December 27, 1965 should be 
considered as withdrawn_ and. the hearing set for August 9, 
1978 should be dismissed,. · 

IT IS. SO ORDERED, 

WCB CASE NO. 76-7070 AUGUST 11, 1978 

FRANCIS VASBINDER, CLAIMANT 
Ackerman & DeWenter, Claimant's Attys. 
Collins, Velure & Heysell, Defense Attys. 
Order of Dismissal 

A request for review, having been duly filed with the Q. 
Nork~r§' CompenBfltion ~g~,~ ~n the above entitled matter by the • 
claimant, and said request for review now having been withdrawn, 

IT IS THEREFORE ORDERED that the request for review 
now pending before the Board is hereby dismissed and the order of 
the Ji.dministrative Law Judge is final by operation of law. 

WCB CASE NO. 74-1910 
WCB CASE NO. 77-7974-E 

WILLIAM R. WHITr, CLAIMANT 
Harold w.·. Adams, Claimant's Atty. 

- Cosgrave & Kester, Defense Attys. 
own Motion Order 

AUGUST 11, 1978 

_ A·joint petition and order of dismissal of hearing 
upon.settlement of bona fide dispute was signed by the involved 
parties in the above entitled matter and approved by Lyle R .. 
Wolff, Administrative Law ,Judge (ALJ), on June 12, _1978. 

The 
cated as being 
that a.hearing 

petition alleges t~kt claimant, currently ajudi
permanentlt and totally disabled, was notified 
was scheduled for June 20, 19 78· before an ALJ 

J 

-192-

A hearing was set before Lyle R. -Wolff, Adminis
trative Law Judge,'on August'9, 1978 and all parties were
notified. On August 1, 1978 the Fund, by and through one
of its attorneys, advised the Board’that it wished to with-
drav7 its request for own motion relief and requested that the
hearing be dismissed. ‘ .

The Board, being fully advised, concludes that the
request made by the State Accident Insurance Fund on August
18, 1976 to cancel claimants, award of permanent total dis
ability which had been granted on December 27, 1965 should be
considered as withdrawn, and. the hearing- set for August 9,
1978 should be dismissed.

IT IS, SO ORDERED.

m

WCB CASE NO. 76-7070 AUGUST 11, 1978

FRANCIS VASBINDER, CLAI ANT
Ackerman & DeWenter, Claimant's Attys,
Collins, Velure & Heysell, Defense Attys.
Order of Dismissal

A request for review, having been duly filed with the
Workers' Compensation Board in the above entitled matter by the
claimant, and said request for review now having been withdrawn,

IT IS THEREFORE ORDERED that- the request for review
now pending before the Board is hereby dismissed and the order of
the A.dministrative Law Judge is final by operation of law..

WCB CASE NO. 74-1910
WCB CASE NO. 77-7974-E

-AUGUST 11, 1978

WILLIA R. WHITT, CLAI ANT
Harold W. Adams, Claimant's Atty.
Cosgrave & Kester, Defense Attys.
Own  otion Order

A'joint petition and order of dismissal of hearing
upon_ settlement of bona fide dispute was signed by the involved
parties in the above entitled matter and approved by Lyle R.,
Wolff,- Administrative Law Judge (ALJ), on June 12, 1978.

The petition alleges that claimant, currently ajudi-
cated as being permanen.tly and totally disabled, was notified
that a hearing was scheduled for June 20, 1978- before an ALJ

-192-
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d I · h h · li · ·t · t · 11 tl d totally to etermine w et er c 1.a1man 1s s 1 permanen y an . 
disablJd or whethei hi~ disability was less·than permanently 

I • I • ' • • and totally disabled. IThe petition further alleges that a · 
bona fide dispute exisis· as to that issue, to-wit: Dr. Pasquesi, 
on or cibout November 15, 1977, stated his opinion that claimant 
would be capable of ph~sically performing-work of a sedentary 
nature I but Dr. Briqht expressed hi.s opinion on or about !-larch 
30, 1978 that claimant lwas presently totally disabled and un-

1 I . 
able to work. 1 

I : 

I If the_ALJ ~llowed the claim and hearing to be dis-
posed on a "bona fide disputed claim" basis upon payment by 
the cai"rier to cL1imani and to his attorney the sum of $27,500 
and upon approval of the "bona fide disputed claim" settlement 
and di~mis~al of the h~aring, the parti~s involved agreed that ". . . I all •claims· which claimant has·-or may have against Re- · 
spondent, LIBBY, I1cNEIIiL & LIBBY, and its insurer, in connec
tion with this.claim Nd. 541 C 30 10 57-9, resulting from the 
injury lo£ 12-11-74, for! benefits under Oregon's 1•1orkers' Com
pensation Law are ther~by and thereafter precluded and that 
the said Twenty-seven thousand Five hundred ($27,500.00} dol
lars i~ a full ahd findl oayment therefor." 
. I . I : ~ 

· I The Board,~~ July 10, 1978, informed claimant's 
attorney and the attorney for .the employer and its carrier 
that it was of· the opiriion that the doclli.t1ent constituted a 
"relea$e 0 which is prohibited oy ORS 656.236 and also the ref
erence~ to resp6ndent, ~ibby, McNeill & Libby in Claim No . 

. S41 ~ ~c l~ ~, .... ~, resullting from the .:l..n1ury of Decefilber 11, 
1974 on page tw9 of sai.Ia document apparently are in error. The 
Board invited the two attorneys to file simultaneous written 
~riefs lwithin 10 davs irom the date of its ·letter in suoport 
~f the I submitted pe~it~on and setting forth res.pective ~~eor-
1es as to whv the Board should not countermand and reverse the 
approval ot' th~ ped~fi~n by ALJ Wo1ff. pursuant to its own 
motion jurisdicfion gra'pted by ORS 656.278. 

Neifher att6rney· submitted a brief and the Board, 
after careful consider~tion of the, petition, concludes that 
it is ~othing 6ore tha~ a comprcimise and _release and is pro
hibited by the provisions of ORS 656.236. Therefore, the · 
approv~l of the petitidp by the AL,J should be set aside_by · 
the Board pursuant to the authority granted to it by ORS 656. 
278.. I 

I 
I 

IT IS SO ORDERED. 
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to determine whether 'cl^aiman’t is still permanently and totally
disabled or whether his disability was less-than permanently
and totally disabled. |The petition further alleges that a •
bona fide dispute exisbs' as to that issue, to-v;it: Dr. Pasquesi,
on or about November 15, 1977, stated his opinion that claimant
would be capable of physically performing- work of a sedentarynaturejbut Dr. Bright expressed his opinion on or about  arch
30, 1978 that claimant was presently totally disabled and un
able to work. 1 . ■. .

, I
If the ALJ allowed the claim and hearing to be dis

posed on. a "bona fide disputed claim" basis upon payment by
the carrier to claimant and to his attorney the sum of $27,500
and upon approval of the "bona fide disputed claim" settlement
and dismissal of the hearing, the parties involved agreed that. .|all 'Claims■whicri claimant has-or may have against Re- ■
spondent, LIBBY, McNEIiIl & LIBBY, and its insurer, in connec
tion with this^claim No. 541 C 30 10 57-9, resulting from theinjury|of 12-11-74, for benefits uhder Oregon's Workers' Com--
pensation Law are thereby and thereafter precluded and that
the said T^v^enty-seven 1"housand Five hundred ($27,500.00) dol
lars is a full and fina!l payment therefor."

The Board, on July 10, 1978, informed claimant's
attorney and the attorney for the employer and its carrier
that it was of the opinion that the document constituted a
"release" which is prohiibited b'y ORS 656.236 and also the references to respondent, jLibby,  cNeill & Libby in Claim No.
541 C 30 5 7-§, resulting from the injury of December 11,
1974 on page two of said document apparently are in error. The
Board invited the two attorneys to file simultaneous written
'briefs
of the
ies as

within 10 days from the date of its letter in supportsubmitted petition and setting forth respective theor-
to why the Board should not- counterm.and and reverse the

approval of the petition by ALJ VJolff pursuant to its own
motion jurisdiction gra'nted by ORS 656.278 .

Neither attorney submdtted a brief and the Board,
after careful considera'tion of the' petition, concludes that
it is nothing more than a compromise and release and is pro
hibited by the provisions of ORS 656.236. Therefore, the
approval of the petition by the ALJ should be set aside by
the Board pursuant to the authority granted to it by ORS 656
27S,

IT IS SO ORDERED.
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SAIF CLAIM.f~O. SC 267781 

JOHN G. YOUNG, CLAIMANT 
Pozzi, Wilson, Atchison, Kahn & 

O'Leary, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Own Motion Determination 

AUGUST 11, 1978 

Claimant 1 filed a claim on SepterrJ:ier lJ, 1970 f6P 
a back injury sustained while lifting~ gas heater. It was 
accepted by the State Accident Insurance Fund. The injury 
was diagnosed as an acute muscular spasm of the lumbar spine. 
A myelograrn of October 15, 1970 revealed a defect at L4-5. 
An L-4 laminectomy and L4-5 ~i~cectomy were performed on the 
same date. Claimant continued to have discomfort including 
difficulty with urination and-defecation. After a second 
positive myelogram, a laminectomy.L4-5 and LS-S1 with removal 
of an epidural scar was.performed on May 5, 1971. 

A Determination Order dated November 8, 1971 awarded 
' i 

claimant compensation equal to 64°j for 20% unscheduled iow 
back disability. 

~n February 1972 Dr. Parvaresh opined claimant had 
a traumatic neurosis associated with conversion reaction in
volving the function 'of his lower bowels and bladder. He felt 
claimant needed psychiatric. treatment. 

' .~ � • 

Claimant developed hemorrhoids and a claim for this 
condition was filed. -

On July 27, 1972, a stipulation and order provided 
for the reopening of the claim for psvchiatric care and treat
ment. The hemorrhoid condition was d~nied along with all 
other conditions except the back injury and subsequent psychia
tric treatment on November 8, 1972·. 

Psychiatric treatment was terminated in January 
1973 and a second Determinat'ion Order,· dated June 25, 1973, 
awarded claimant additional 'Jornpensa tion for permanent partial 
disability equal to 96° for 30% un~cheduled disability for 
post-traumatic neurosis. This gdv~ claimant 160° for unsched
uled disability, 

Dr. Seres in June 1973 related claimant's continu~ 
ing anal and urinary problems to the back surgery necessitated 
by· his· 1970 industrial injury. 'I'he Pf9b1em was diagnosed as 
rectal prolapse. 

After a hearing, the Hearing Officer affirmed the 
second Determination Order but ordered acceptance of the rec
tal prolapse condition and allowed'. claimant-additional compen
sation for temporary total disability. 

-10..i-

SAIF CLAI JJO. SC 26 7781 AUGUST 11, 1978
JOHN G. YOUNG, CLAI ANT
Pozzi, Wilson, Atchison, Kahn &

O'Leary, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Own  otion Determination

Claimant filed a claim on September 14, 1970 fiF
a back injury sustained while lifting a gas heater. It was
accepted by the State Accident Insurance Fund. The injury
was diagnosed as an acute muscular spasm of the lumbar spine.
A myelogram of October 15, 1970 revealed a defect at L4-5.
An L-4 laminectomy and L4-5 discectomy were performed on the
same date. Claimant continued to have discomfort including
difficulty with urination and defecation. After a second
positive myelogram, a laminectomy L4-5 and L5-S1 with removal
of an epidural scar was performed on  ay 5, 1971.

A Determination Order dated November 8, 1971 awarded
claimant compensation equal to 64°-; for 20% unscheduled low
back disability.

^In February 1972 Dr. Parvaresh opined claimant had
a traumatic neurosis associated with conversion reaction in
volving the function of his lower bowels and bladder. He felt
claimant needed psychiatric, treatment.

Claimant developed hemorrhoids and a claim for this
condition was filed.

On July 27, 1972, a stipulation and order provided
for the reopening of the claim for psychiatric care and treat
ment. The hemorrhoid condition was denied along with all
other conditions except the back injury and subsequent psychia
tric treatment on November 8, 1972-,

Psychiatric treatment was terminated in January
1973 and a second Determination Order,' dated June 25, 1973,
awarded claimant additional compensation for permanent partial
disability equal to 96° for 30% unscheduled disability for
post-traumatic neurosis. This gave claimant 160° for unsched
uled disability.

Dr. Seres in June 1973 related claimant's continu
ing anal and urinary problems to the back surgery necessitated
by his-1970 industrial injury. The problem was diagnosed as
rectal prolapse.

After a hearing, the-Hearing Officer affirmed the
second Determination Order but ordered acceptance of the rec-
tal prolapse condition and allowed- claimant•additional compen
sation for temporary total disability.
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Claimant's condition was medically stationary on 
March 11, 1974. Claimant was released to work on April 1, 
1974. 

A third Determination Order dated April 23~ 1974, 
awardeq claimant only additional compensation for temp~rary 
total qisability. Claimant appealed and an Opinion and Order 
entered on November 14, 1974 affirmed the Determination Order. 
After de novo review, the Board, by an order dated !•1ay 27, 1975, 
added 64° for a total of -224° for 70% unscheduled disability. 
This aJard was affirmed by the circuit court in October 1975~ 

I . 
Claimant continued to experience flare-ups of this 

proble~. _ Dr.Kilgore in November 1975 felt claimant was per
manent~y and totally disabled _based on the organic damage or 
psycho~ogical factors which rende~ed claimant a chronic in
valid. I 

I 
I 
, The Fund denied claimant's aggravation claim on . 

Decernbeh· 19, 1975. This denial w·as affirmed by Hearing Offi-
1 

cer Dr~ke by an order dated November 1, 1_976 which was af-
firmed lby the Board on. June 2 .' . 1977 • 

. I Claimant was hos pi tali zed' on September 15, 1977 for 
three days with severe back pain. , 

I Claimant's claim was reopened on April 14, 1978 for 
paymen~ of temporary total disability effective September 15, 
1977 tqrough September .10, 1978 and further medical car~ and 
treatment. • 

I 
I . I Dr. Klump, on April 24, 1978, indicated claimant 

continued to have pain in the rectal and genital areas and 
continJed to have extreme difficulty with his bowels and 
bladdeJ. He noted he had not released claimant for work and 
could riot foresee a time when he would ·be able to release· 
claimarit for work. 

I 

Dr. Klump reported in June 1978 claimant was med-• 
ically stationary. He found claimant had.full range of mo
tion o~ the lumbar spine. He felt claimant's medically sta
tionarYj state was not likely permanent and that claimant would 
have cqntinuing flare-ups of severe pain. Dr. Klump's prog
nosis for any reasonable recovery was poor. Claimant contin
ues to ~ave constant pain in the rectal area and abnormal 
bowel rriovements. 

I On June 19, 1978 t~e Fund requested an evaluation 
of clai-mant's condition. On July 1'4, 1978 the Evaluation 
Divisidn of the Workers' Comoensation Department recommended an 
additidnal award for ·tempora~y total disability, stating that, 
in the~r opinion, claimant's permanent partial disability was 

.· adeq1;1atlely_ compensated for )?Y.. the 2.i·1ards aggreqa_ting 224 ° for 

. .:.195-

m
riarch
1974 .

Claimant's condition was medically stationary on
1, 1974. Claimant was released to work on April 1,

A third Determination Order dated April 23', 1974 ,
awarded claimant only additional compensation for temporary
total disability. Claimant appealed and an Opinion and Order
entered on November 14, 1974 affirmed the Determination Order.
After de novo review, the Board, by an order dated  ay 27, 1975,
added 64° for a total of .224° for 70% unscheduled disability.
This award was affirmed by the circuit court in October 1975.

Claimant continued to experience flare-ups of this
problem. . Dr.Kilgore in November 1975 felt claimant was per
manently and totally disabled based on the organic damage or
psychological factors which rendered claimant a chronic in
valid.

I The Fund denied claimant's aggravation claim on
December 19, 1975. This denial was affirmed by Hearing Offi
cer Drake by an order dated November 1, 1976 which was af
firmed by the Board on June 2, 1977.

Claimant was hospitalized'on September 15, 1977 for
three days with severe back pain.

Claimant's claim was reopened on April 14, 1978 for
payment of temporary total disability effective September 15,
1977 through September ,10 , 1978 and further medical car.e and
treatment.

Dr. Klump, on April 24, 1978, indicated claimant
continued to have pain in the rectal and genital areas and
continued to have extreme difficulty with his bowels and
bladder. He noted he had not released claimant for work and
could not foresee a time when he would be able to release'
claimant for v;ork.

Dr. Klump reported in June 1978 claimant was med-'
ically stationary. He found claimant had .full range of mo
tion of the lumbar spine. He felt claimant's medically sta-
tionaryj state was not likely permanent and that claimant would
have continuing flare-ups of severe pain. Dr. Klump's prog
nosis for any reasonable recovery was poor. Claimant contin
ues to have constant pain in the rectal area and abnormal
bowel movements.

On June 19, 1978 the Fund requested an evaluation
of claimant's condition. On July 14, 1978 the Evaluation
Division of the Workers' Compensation Department recommended an
additional award for tem.porary total disability, stating that,
in their opinion, claimant's permanent partial disability was
adequately compensated for by the av/ards aggreaating 224° for

-195-
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0 n UTIBGhedUlfiG g~~ ~~~1~ ty )-1h2:c;h ·claimant has received. 

The Board does not concur with the Evaluation Divi
sion's rating of claimant 1 s permanent -partial disability. 
Taking into consideration claimant•~ a~e, education, and 
work background together with the complete lack of relief 
claimant has been afforded by medic~l treatment, the Bo~rd 
concludes claimant is permanently and totally ·disabled. 

ORDER 

.Claimant shall be cons1cterect.as permanently anct 
totally disabled as of the date of this order. 

Claimant 1 s attorney is hereby granted as a reason
able attorney's fee for his services at Board review a sum 
equal to 25% of the increased compensation granted by this 
order, payable out of said compensation as paid, not to exceed 
$2,300. 

SAIF CLAIM NO. 585427 

NELSON J. ZELLER, CLAIMANT 
SAIF, Legal Services, Defense Atty.· 
Own Motion Determination 

, AUGUST 11,. 1978 

I 

Cl2imRnt ~uff@r@d a compenoable inuu~t.1a~ ~nj~ry 
on January 21, 1937 when he injured his left knee while fall
ing timber. Surgery was performed and the claim was closed 
on August 1B, 1937 with an award equal to 15% loss of the left 
leg. 

In 1976 claimant was seen by Dr. Collis and Dr. 
Vigeland, complaining of increased pain and decreased motion 

· in his left knee. The Fund denied reopening for aggravation 
on March 9, 1977 and claimant:' s attorney requested own motion 

' C relief from the Board on April 21, 1977. At that time the · 
Board did not have· sufficient evidence to determine whether 
claimant's request was juitified ~nd it referred the matter
to.its Hearings Division by an order dated May 13, 1977. 

. After a hearing, the Administrative Law Judge .(ALJ) 
recommended that the Board g~ant the requested relief and the 
Board· issued an order on April 27, 1978 remanding the claim to 

. the Fund for payment of compensatioD, as provided by law, com-
mencing March 11, 1977. ·, 

On· March 11, 1977 Dr. Collis performed .a high tibia-1 
osteotomy". In ·his closing report of.April 4, 1978- he stated 
the knee was much better, exhibited no swelling and only mild Q 
instability and some mild pain with heavy lifting. He said. W 

-196-

The Board does not concur with the Evaluation Divi
sion's rating of claimant's permanent partial disability.
Taking'into consideration claimant's age, education, and •
work background together with the complete lack of relief
claimant has been afforded by medical treatment, the Board
concludes claimant is permanently and totally disabled.

70B unsch dul d disability ’claimant has r c iv d.

%

ORDER
• Claimant shall be considered, as permanently-.and

totally disabled as of the date of this order.
Claimant's attorney is hereby granted as a reason

able attorney's fee for his services at Board review a sum
equal to 25% of the increased compensation granted by this
order, payable out of said compensation as paid, not to exceed
$2,300.

.AUGUST 11, 1978SAIF CLAI NO. 585427
NELSON J. ZELLER, CLAI ANT
SAIF, Legal Services, Defense Atty,‘
Own  otion Determination

Claimant suffered a comp nsatil industrial injuryon January 21, 1937 when he injured his left knee while fall
ing timber. Surgery was performed and the claim was closed
on August 18, 1937 with an award equal to 15% loss of the left
leg.

In 1976 claimant was seen by Dr. Collis and Dr.
Vigeland, complaining of increased pain and decreased motion
in his left knee. The Fund denied reopening for aggravation
on  arch 9, 1977 and claimant;'s attorney requested own motion
relief from the Board on April 21, 1977. At that time the
Board did not have' sufficient evidence to determine whether
claimant's request was justified and it referred the matter-
to.its Hearings Division by an order dated  ay 13, 1977.

After a hearing, the Administrative Law Judge . (ALJ)
recommended that the Board grant the .requested relief and the
Board-issued an order on April 27, 1978 remanding the claim to
the Fund for payment of compensation, as provided by law, com
mencing  arch 11, 1977. . .

On-  arch 11, 1977 Dr. Collis performed a high tibial
osteotomy'. In his closing report of. April 4 , 1978 he stated
the knee was much better, exhibited no swelling and only mild
instability and some mild pain with heavy lifting. He said.
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claimant's knee lacked 30% of active flexioh. 

I The Fund requested a determination of claimant's 
condition and the Evaluation Division of the Workers' Compen
satio~ Department recommended that the claim be closed with · 
an awird of compensation for temporary total disability from 
l1arch 111, 1977_ through April 4, 1978 only. 

The noard concurs in these recommendations. 

ORDER 

Claimant is awarded compensation for temporary 
total idisability fro·m March 11, 197-f through April 4·, 1978. 
This award is in addition to all previous awards which 
claim~nt may have been granted for his January 21, 1937 in
dustrila1 injury. 

I 

I 
I 
I WCB CASE NO. 77-2953 
1 · 

GARRISON CANDEE, CLAIMANT 
Jones, I Lang, Klein; ·wolf & Smith, 

Claimant's Attys. . 
SAIF, Legal Services, Defense Atty. 
Order 

AUGUST 14, 1978 

On July 13, 1978 the Board, after de novo review, 
affirmed and adopted the Opinion and Order of the Administrative 
Law Ju~ge (ALJ) which granted claimant time loss benefits from 
May 12~ 1976 through July 15, 1976 and from September 23, 1976 
through October 4, 1976 in addition to penalties and attorney 
fees. 

Claimant, on appeal, contended she was entitled to 
permanent partial disability for her condition; the State Ac
cident! Insurance Fund, on cross-appeal, contended claimant was 
not entitled to temporary total disability benefits from r:ay 
12, 1976 through July 15, 1976 as she was receiving full wages 
for th1t pGriod of time. 

I On July 28, 1978 the Fund requested the Board to re-
consider its Order on Review of July 13, 1978 still contending 
claima~t was not entitled to receive temporary total disabili~y 
benefits during the period for which her non-complying employer 
had paid her certain monies, and requesting the Board, on re
consid~ration, to reverse that portion of the order of the ALJ 
which ordered payment of temporary total disability during the 
period[claimant was receiving full wages from her employer and 
the pe~alty ordered for non-payment thereof or, in the alterna
tive, for an e_~P.~-~-'::~ t_.di~ective for future guidance should the 
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claimant's knee lacked 30% of active flexion.
The Fund requested a determination of claimant's

condit'ion and the Evaluation Division of the Workers' Compen
sation Department recommended that the claim be closed with
an award of compensation for temporary total disability from
'■larch 11, 1977 through April 4 , 1978 only..

The Board concurs in these recommendations.
ORDER

Claimant is awarded compensation for temporary
total jdisability from  arch 11, 1977 through April 4-, 1978
This award is in addition to all previous awards which
claimant may have been granted for his January 21, 1937 in-dustriUl injury.

WCB CASE NO. 77-2953 AUGUST 14, 1978
GARRISON CANDEE, CLAI ANTJones, Lang, Klein, 'Wolf & Smith,
Claimant's Attys.

SAIF, Legal Services, Defense Atty.
Order

On July 13, 1978 the Board, after de novo review,
affirmed and adopted the Opinion and Order of the Administrative
Law Judge (ALJ) which granted claimant time loss benefits from
Hay 12> 1976 through July 15, 1976 and from September 23, 1976
through October 4, 1976 in addition to penalties and attorney
fees.

Claimant, on appeal, contended she was entitled to
permanent partial disability for her condition; the State Ac-cident|Insurance Fund, on cross-appeal, contended claimant was
not entitled to temporary total disability benefits from  ay
12, 1976 through July 15, 1976 as she v;as receiving full wages
for that period of time.

On July 28, 1978 the Fund requested the Board to re
consider its Order on Review of July 13, 1978 still contending
claimant was not entitled to receive temporary total disability
benefits during the period for which her non-complying employer
had paid her certain monies, and requesting the Board, on re
consideration, to reverse that portion of the order of the ALJ
which ordered payment of temporary total disability during theperiod I claimant was receiving full wages from her employer and
the penalty ordered for non-payment thereof or, in the alterna
tive, for an explicit directive for future guidance should the
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feel that temporary ~otal disability benefits should be 
paid even lhough full WAg!~ haVQ alroady bG@n paid for th{per
iod in question in non-complying employ~r cases. 

On August 4, 1978 the Board received response to the 
Fund's motion for reconsideration, stating it was not well taken; 
that neither ORS 656.018(4) or 656.262(9) stand for the proposi
tion·that credit should be given to a non-complying employer in 
a situation such as existed in the above entitled matter. Cit
ing Douqlas N. Feeney, WCB Case No. 69-1964, 5 Van Nattas 160 
(August-24, 1970}, counsel for the employer states that the 
Board has already ruled that a non-complying eMployer is not 
entitled to an offset·of temporary total disability benefits 
paid under these cirsumstances. Furthermore, the Fund does 
not request a hearing on this.issue. 

Claimant also filed its motion for reconsideration 
of the Board's Order on Review, contending that the Board should 
have found that claimant was· entitled to some award for perman-

ent partial J1sab1lity. 

The Board, during its denovo review of the above en
titled matter, read the arguments of each party on the issue 
of whether claimant for a certain period of time received 
"double compensation" or whether the monies received during 
that period of time by claimant. from her _non-complying employer 
could not be construed as wages. The additional arguments were 
offered on this issue in the July 28, 1978 request by the Fund 
to reconsider the Board's Order on Review and in the August 4, 

, 1375 reaponoe ~y th~ employer. 

The Board's Order on Review entered on July 13, 1978 
will become final unless one of the parties gives notice of ap
peal thereof to the Court of Appeals on August 14, 1978. 
Therefore, the Board feels that to- allow it to give full and com
plete reconsideration to claimant's arguments on this issue and 
to enter an Order on Review which will establish policy on t_his 
particular matter, that the Order on Review of July 13, 1978 
should, at -this time, be set aside and held in abeyance pend-
ing a complete re-review of this particular issue. 

The Board's Order on Review upon Reconsideration may 
be appealed by either party within 30 days after the date 
thereof. 

IT IS SO ORDERED. 

-198-

Board feel that temporary -total disability benefits should be
paid even  hough full wSg^s hav0 alroadv hQi^n paid for the^per-*
iod in question in non-complying employer cases.

On August 4, 1973 the Board received response to the
Fund's motion for reconsideration, stating it was not well taken;
that neither ORS 656.018(4) or 656.262(9) stand for the proposi
tion' that credit should be given to a non-complying employer in
a situation such as existed in the above entitled matter. Cit
ing Douglas N. Feeney, WCB Case No. 69-1964, 5 Van Nattas 160
(August 24, 1970), counsel for the employer states that the
Board has already ruled that a non-complying employer is not
entitled to an offset of temporary total disability benefits
paid under these cirsumstances. Furthermore, the Fund does
not request a hearing on this,issue.

Claimant also filed its motion for reconsideration
of the Board's Order on Review, contending that the Board should
have found that claimant was- entitled to some award for perman
ent partial disahilihy.

The Board, during its denovo review of the above en
titled matter, read the arguments of each party on the issue
of whether claimant for a certain period of time received
"double compensation" or whether the monies received during
that period of time by claimant, from her non-complying employer
could not be construed as wages. The additional arguments were
offered on this issue in the July 28, 1978 request by the Fund
to reconsider the Board's Order on Review and in the August 4,
1378 r spons by th  mploy r.

The Board's Order on Review entered on July 13, 1978
will become final unless one of the parties gives notice of ap
peal thereof to the Court of Appeals on August 14, 1978.
Therefore, the Board feels that to- allow it to give full and com
plete reconsideration to claimant's arguments on this issue and
to enter an Order on Review which will establish policy on this
particular matter, that the Order on Review of July 13, 1978
should, at this time, be set aside and held in abeyance pend
ing a complete re-reyiew of this particular issue..

The Board's Order on Review upon Reconsideration may
be appealed by either party within 30 days after the date
thereof.

IT IS SO ORDERED,
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WCB CASE.NO. 77-11~7 

JAMES fOZART, _CLAIMANT 
Tom.Hanlon, Claimant 1 s .Atty. 
SAIF, :Legal Seryices, Defense Atty. 
Southe:r, Spaulding, et. al. , Defense Attys. 
Reques

1
t for Review by the SAIF 

. I 

I Reviewed by Board :t-lembers Boore and Phillips. 
i 
l . The State Accident Insurance Fund seeks Board re

view o'f the Administrative Law Judae 1 s {ALJ) order which re-· 
manded! claimant's aggravation claii to it for acceptance and 
paynenit of benefits; ordered reimpursement to Crown Zellerbach 
for al[ benefits it had paid pursuant to a .307 order; and 
direct~d the Fund to .pay~ claimant's .attorney $1,000 {$900 for 
prevai 1ling on a denied claim and $100 for the Fund's improper 
denial,) • 

! 
I 

. Claimant sustained a compensable injury to his back 
on Nov~mber 18, 1975 while emoloved as a loaaer for Crown 
Zellerbach (herinafter referr~d to as Crown): This injury 
was di~gnosed as a lumbar strain and was classified as non
disabling. He received conservative treatment only. 

I 
I ·claimant had no history of any prior back injuries. 

He ret~,n~~ to work th~ day after th@ injury ~nd continugd to 
work uhtil a shutdown of the logging operation. Claimant tes
tified! he continued to experience back pain and did miss a 
few days of work because· of back pain. · _ 

I 
I Claimant, after the operations started again, .returned 

to work at ••his regu•la-r job. He testified he didn't suffer any 
new intiuries during the time he was off and the time he left 
work oh-February 7, 1977. Crown did place claimant on a tower 
job baked on his seniority and his back pain. 

I Claimant left work on- February 7, 1977 because of · 
pain in his shoulders and upper back area, pain in the back of 
his leg down to his knees, and a tingling sensation in his 
legs. 

Dr. Mason examined claimant on February 7, 1977 and 
felt claimant should be hospitalized for a period of conser
vative !treatment. Claimant had a history of an injury in Nov
ember 1975 and had experienced discomfort since that injury. 

The Fund wrote to Dr. Mason advising him it did not 
feel cl1aimant I s p·resen t condition was its responsibility. A 
copy of this letter was sent to claimant. It did not contain 
any adlce regarding claimant's a;,peal rights. 
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WCB CASE NO. 77-1197 AV?V§T Ut i?7§
JA ES pOZART, CLAI ANT
Tom.Hanlon, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Souther, Spaulding, et. al., Defense Attys.
Reques't for Review by the SAIF

I Reviewed by Board  embers  oore and Phillips.

I The State Accident Insurance Fund seeks Board review of the Administrative Law Judge's (ALJ) order which remanded! claimant's aggravation claim to it for acceptance and
paymen|t of benefits; ordered reimbursement to Crown Zellerbach
for all benefits it had paid pursuant to a .307 order; and
directed the Fund to .pay claimant's -attorney $1,000 ($900 for
prevailing on a denied claim and $100 for the Fund's improper
denial-) .

, Claimant sustained a compensable injury to his back
on November 18, 1975 while employed as a logger for Crown
Zellerbach (herinafter referred to as Crown). This injury
was diagnosed as a lumbar strain and was classified as non
disabling, He received conservative treatment only.

Claimant had no history of any prior back injuries.
H rsturnsd to worK th day aft r th Injury and continuQd towork until a shutdov/n of the logging operation. Claimant tes-
tifiedj he continued to experience back pain and did miss a
few days of work because- of back pain,

I Claimant, after the operations started again, .returned
to work at "his regular job. He testified he didn't suffer any
new injuries during the time he was off and the time he left
v7ork oh'February 7, 1977. Crown did place claimant on a tower
job based on his seniority and his back pain.

Claimant left work on- February 7, 1977 because of
pain in his shoulders and upper back area, pain in the back of
his leg down to his knees, and a tingling sensation in his
leas.

felt cl
vative
ember 1

Dr.  ason examined claimant on February 7, 1977 and
aimant should be hospitalized for a period of conser-
treatment. Claimant had a history of an injury in Nov-
975 and had experienced discomfort since that injury.

The Fund wrote to Dr.  ason advising him it did not
feel claimant's present condition was its responsibility. A
copy of this letter was sent to claimant. It did not contain
any advice regarding claimant's appeal rights.

199- -

I 



        
        

      
       

     

 
       

          
             
           
                   
          
         
         

        
          
  

         
                      

        
         

        
         

       
         

           
          

         
          
           
         

         
            

          
            
         
        

  
        

        
 

, 

Dr. Mason opined on Har~h 11, 1977 that claimant's 
accident in November 1975 contributed to his present cond.ition. 

After a period of conserv:a.tj..ye treatment and sug
gestion of a :lob Change by ~r. Htts6'tt~ 1~la.im.ant: lJJQ HJlQas@d 
for work on August 1, 1977. 

On the 26th of April, 1977, a hearing was held. 
Crown was not a party to- it .. It was indicated that Crown had 
become ·self-insured on July l,-~1976 and. the Fund moved that 
Crown be joined. After some discuss-i'on, ,a stipulation was 
enterG~ wn~c;:h PfOVided that, tl]e•ihearing•,was to be co1:tinued; 
that clai~ant would file claims against both the Fund anJ 
Crown and the Fund ~ould pay temporary total disability bene
fits for 60 days, cormnencing on Apr_il 26,· 1977.·, 

Claimant's deposition was taken on June 16, 1977 
which was attended by the attorneys for the claimant, the
Fund and Crown. 

Claimant filed a claim against the Fund, which it 
d@ni@d on June 27, 1977 (tb~~ g~nial was in small letters) 
and a.claim against Crown, which it denied on July 6, 1977. 

An order pursuant to ORS .6_56. 307 designated Crown 
to pay benefits to claimant. Crowp paid temporary total dis
ability benefits to claimant. Crown paid temporary total 
disability benefits from February 7 until July 19, 1977, ex
cluding the temporary total disability. the Fund paid. 

After a second hearing, the ALJ found claimant had 
proven his aggrav~tion claim and remanded it to the Fund for 
payment of benefits and directed the Fund to reimburse Crown 
for benefits it had paid. He awarded claimant's attorney at
torney fees as indicated in the opening paragraph of this 
order. The ALJ did not find that the Fund's denial was fri
volous, therefore, Crown was not entitled to an attorney 1 s 
fee. 

The Board, after de nova reyiew, modifies the ALJ 1 s 
order. The Board assesses a penalty in a sum equal to 25% 
of the compensation due to claimant from February 7, 1977, 
the date of Dr. Mason's report, to April 26, 1977, the date 
Crown started paying under ORS 656.307, for its unreasonable 
action i~ processing claimant's claim for aggravation and pay
ment of compensation. 

The Board concurs with the remainder of the ALJ's 
· order. 

ORDER 

The ALJ's order, dated February 10, 1978, is modi-
fied. 
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Dr.  ason opined on  arch 11, 1977 that claimant's
accident in November 1975 contributed to his present condition

After a period of conservative treatment
gestion of a Job change by -au h^i.nn
for work on August 1, 1977.

and sug-
job change by f)r.  asoh/'- 'dlsilTlSFlt U35 rQl@Sg§d

On the 26th of April, 1977, a hearing was held.
Crown was not a party to- it. It was indicated that Crown had
become 'self-insured on July 1, *1976 and, the Fund moved that
Crown be joined. After some discussi'on, ,a stipulation wasGntSISfi whi9h provided that the-'hearing - v;as to be continued;
that claimant would file claims against both the Fund and
Crown and the Fund would pay temporary total disability bene
fits for 60 days, commencing on April 26,' 1977 ,

Claimant's deposition was taken on June 16, 1977
which was attended by the attorneys for the claimant, the
Fund and Crown,

Claimant filed a claim against the Fund, which it
d ni d on Jun Z1, 1377 (this denial was in small letters)and a claim against Crown, which it denied on July 6, 1977.

An order pursuant to ORS .656.307 designated Crown
to pay benefits to claimant. Crown paid temporary total dis
ability benefits to claimant. Crown paid temporary total
disability benefits from February 7 until July 19, 1977, ex
cluding the temporary total disability the Fund paid.

After a second hearing, the ALJ found claimant had
proven his aggravation claim and remanded it to the Fund for
payment of benefits and directed the Fund to reimburse Crown
for benefits it had paid. He awarded claimant's attorney at
torney fees as indicated in the opening paragraph of this
order. The ALJ did not find that the Fund's denial was fri
volous, therefore. Crown was not entitled to an attorney's
fee.

m

The Board, after de novo reyiew, modifies the ALJ's
order. The Board assesses a penalty in a sum equal to 25%
of the compensation due to claimant from February 7, 1977,
the date of Dr.  ason's report, to April 26, 1977, the date
Crown started paying under ORS 656.307, for its unreasonable
action in processing claimant's claim for aggravation and pay
ment of compensation.

order.
The Board concurs v;ith the remainder of the ALJ’s

ORDER
The ALJ's order, dated February 10, 1978, is modi- #

fied.
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I 
1 

I 
I 
i 
I 
J The State Actident Ins~rance Fund shall pay to 

claimant a "surri ·equ·a:1-"to 25% of the compensation he is entitled 
to fro~ February 7, 1977 to Apri1·2s, 1977 as a penalty for 
its unieasonable actions in proce~sing his claim for aggrav~
tion abd payment of benefits.· 

i ' 

I The'ALJ's order is affirmed in·all other respects. 

. / Cla~mant's attorney is hereby granted a reasonable 
attorney's fee for his services in-connection with this Board 
review) in the a~ount of $300. 

I 

SAI.F CLAIM NO. DB 155225 

WELDON! F. McFARLAND, CLAIMANT 
SAIF, ;Legal Services, Defense. Atty. 
Own Mo'.tion Determination . 

.. - . -~- - ·- -

AUGUST 14, 1978 

I On October 14, 1975 the Board issued its Own Motion 
Order pursuant to ORS 656.278 and reopened claimant's claim for 
a comp~nsable industrial injury sustained on October 12, 1965 
for subh medical care and treatment as may be required and for 
the payment to: claimant of compensation, as provided by law, 
commencing on the date-of that order and until the claim is . I . . 
closed1 pursuant to ORS 656.278. Said ore.er also awarded claim-
ant's ~ttorney as a reasonable attorney's fee 25% of the in
crease1d compensation which claimant will receive as a result 
of thalt order .and also 25% of any additional compensation he 
may re'ceive upon closure pursuant-to ORS 656.278. · 

· I On June~, 1978 the Fu;d requested closure and the 
Evaluation Div,isiqn of the Workers' Compensation Department 
recormrtended to the Board that the claim be closed with no 
addit~onal award of permanent partial disability due to. the 
Octob~r 12, 1975 industrial injury and also stated that claim
ant hdd already been paid all of the compensation for tempqr
ary tdtal disability to which he was entitled. 

ORDER 

Claimant's claim for his industrial injury ~uffered 
on October 12, 1965 is heri?:by closed pursuant to the provisions 
of ORS 656.278 • 

. j 
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m

j The State Accident Insurance Fund shall pay to
claimant a s'iim'equaT-'to 25% of the compensation he is entitled
to from February 7, 1977 to April 25, 1977 as a penalty for
its unreasonable actions in processing his claim for aggrava
tion and payment of benefits.'

The'ALJ's order is affirmed in'all other respects.
Claimant's attorney is hereby granted a reasonable

attorney's fee for his services in'connection with this Board
review in the amount of $300.

AUGUST 14, 1978SAIF CLAI NO. DB 155225
WELDON F.  CFARLAND, CLAI ANT
SAIF, Legal Services, Defense Atty.
Own  otion Determination.

On October 14, 1975 the Board issued its Own  otionOrder pursuant to ORS 656.278 and reopened claimant's claim for
a compensable industrial injury sustained on October 12, 1965
for such medical care and treatment as may be required and for
the payment tO; claimant of compensation, as provided by law,
commencing on the date of that order and until the claim is
closed' pursuant to ORS 656.278. Said order also awarded claim
ant's attorney as a reasonable attorney's fee 25% of the in
creased compensation which claimant will receive as a resultof that order .and also 25% of any additional compensation he
may rejceive upon closure pursuant to ORS 656.278.

On June 2, 1978 the Fund requested closure and the
Evaluation Division of the Workers' Compensation Department
recommended to the Board that the claim be closed with noadditiJonal award of permanent partial disability due to- the
October 12, 1975 industrial injury and also stated that claim
ant had already been paid all of the compensation for tempor
ary total disability to which he was entitled.

ORDER
Claimant's claim for his industrial injury suffered

on October 12, 1965 is hereby closed pursuant to the provisions
of ORS 656.278.

m
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WCB CAS.~ NO. 77-545 7 

RICHARD C. BARTON, CLAIMANT 
Dye & Olson, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant 

AUGUST 15, 1978 

Reviewed by Board Members Wilson and Moore. 

Claimant seeks Board review of the Admin'istrative Law 
' Judge's (ALJ) order which affirmed the Determiriation Order where

by claimant was granted compensation equal to 32° for 10% unsched
uled neck disability. 

The Board, after de novo review, affirms and adopts· the 
Opinion and Order of the ALJ, a copy of which is attached hereto 
and, by this reference, is made a part hereof. 

ORDER, 

The order of the ALJ, dated March 10, 1978 is affirmed. 

SAIF CLAIM NO. FB 91918 AUGUST 151' 1978 

ANTHONY J. BRUGATO, CLAIMANT 
Galton, Popick & Scott, Claimant•s Attys. 
SAIF, Legal Services, Defense Atty. 
own Motion Order 

On November 1, 1964 claimant,suffered a compensable 
injury for which he filed a claim that was closed initially on 
October 28, 1968 with an award of 75% loss of function of the 
left leg, 30% loss of function of the right leg and 30% loss 
of an arm for unscheduled disability. 

The claim was reopened and closed several times and 
after litigation a judgment order of the circuit court of Ore
gon for Hultnomah County, dated November 15, 1971, increased 
claimant's awards to 95% loss of functio~ of the left leg, 

·so% loss of function of the right leg, and 40% loss function 
of an arm for unscheduled disability. 

From 1971 to 1975 claiMant was employed buying and 
selling produce through the use of the telephone. 

On April 21, 1975 claimant had surgery for removal 
of a hugh lipoma in the riqht groin which Dr. Cohen, claimant's 
treating physician, related to the pressure of the ring used 
in traction following claimant's industrial injury. Claimant 
saw Dr. Cohen frequently. On April 22, 1976 Dr. Cohen indi-
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WCB CAS.’i: NO, 77-545 7
RICHARD C. BARTON, CLAI ANT
Dye & Olson, Claimant’s Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

AUGUST 15, 1978

Reviewed by Board  embers Wilson and  oore»

Claimant seeks Board review of the Administrative Law
Judge's (ALJ) order which affirmed the Determination Order where
by claimant was granted compensation equal to 32° for 10% unsched
uled neck disability.

The Board, after de novo review, affirms and adopts the
Opinion and Order of the ALJ, a copy of which is attached hereto
and, by this reference, is made a part hereof,

ORDER
The order of the ALJ, dated  arch 10, 1978 is affirmed.

SAIF CLAI NO. FB 91918 AUGUST 15, 1978

ANTHONY J. BRUGATO, CLAI ANT
Galton, Popick & Scott, Claimant’s Attys.
SAIF, Legal Services, Defense Atty.
Own  otion Order

On November 1, 1964 claimant,suffered a compensable
injury for which he filed a claim that was closed initially on
October 28, 1968 with an award of 75% loss of function of the
left leg, 30% loss of function of the right leg and 30% loss
of an arm for unscheduled disability.

The claim was reopened and closed several times and
after litigation a judgment order of the circuit court of Ore
gon for  ultnomah County, dated November 15, 1971, increased
claimant's av/ards to 95% loss of function of the left leg,
50% loss of function of the right leg, and 40% loss function
of an arm for unscheduled disability.

From 1971 to 1975 claimant was employed buying and
selling produce through the use of the telephone.

On April 21, 1975 claimant had surgery for removal
of a hugh lipoma in the right groin which Dr, Cohen, claimant's
treating physician, related to the pressure of the ring used
in traction following claimant's industrial injury. Claimant
saw Dr. Cohen frequently. On April 22, 1976 Dr. Cohen indi-
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cated claimant was having more pain in both .knees, in his hips, 
thighs land ankles; in his opinion claimant was gradually get
ting more infirm and having more difficulty getting around. 
rte thodght that claimant had some further disability in the 
form oi pain.in the_knees and ankle and no~ in his hips than 
he had,at any pr~vious claim clqsure; . 

I Based upon this report, the Evaluation Division of 
the Nofkers' Compensation Department, on August 30, 1976, rec
ommend~d that the claimant be granted an award for permanent 
total disability. 

On August 30, 1976 a Board 1 s Own Ration Determination 
found ~laimant to be permanently and totally disabled as of the 
date of said o~der and the Fund requested a hearing. On April 
28, 1977 an ALJ found that the claimant was not permanently and 
tolallt disabl~d ~ut WJQ Qntitl@d.to an award Qf comoensation 

~ l 

equal to 105° for 70% loss of his right leg and an award of com-
pensation equal to 90% of the maximum allowable by statute for 
his un~cheduled permanent partial disability. 

I On July 10, 1978 claimant, by and through his at~or-
ney, requested the st·ate Accident Insurance Fund to reopen 
clairnaht 1 s claim for payments of all benefits, as provided by 
law, t~ pay temporary total disab~lity benefits from June 19, 
1978 uhtil the claim is closed pursuant to ORS 656.278, and to 
pay fo~ all ~ccrued and accruing medical expenses for treatment 
causalQy related to claimant's industrial injury and pay claim
ant's ~ttorney a reasonable attorne~'s fee. 

The Fund furnished the Board copies of reports from 
Dr. U~le, records from Holliday Park Ho~pital and a report of 
Dr.·cohen and indicated that it would not resist claimant's re
quest )for own motion relief as set forth in claimant's counsel's 
letter directed to the Fund on July 10, 1978. 

I The Board, having conside~ed the � edical evidence 
furnished to it, concludes that claimant's request for own mo
tion ielief should be granted. 

ORD:CR 

1 

Claimant's claim for an indu~trial injury sustained 
on November 1, 1964 is remanded to the State Accident Insurance 
Fund for acceptance and payment of compensation, as provided 
by lm,v, cormnencing June 19, 1978 and until closed pursuant to 
ORS 656.278, less time worked. 

I The Fund shall pay- for ill accrued and accruing med-
ical expenses for treatment causally related to claimant's in
dt::str~al injury. 

I 
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cated claimant was having more pain in both.knees, in his hips,thighs |and ankles; in his opinion claimant was gradually get
ting more infirm and having more difficulty getting around.
He thought that claimant had some further disability in the
form of pain-in the,..knees and ankle and now in his hips than
he had at any previous claim closure.

Based upon this report, the Evaluation Division of
the Workers' Compensation Department, on August 30, 1976, rec
ommended that the claimant be granted an award for permanent
total disability.

On August 30, 1976 a Board's Own  otion Determination
found claimant to be permanently and totally disabled as of the
date of said order and the Fund requested a hearing. On April
28, 1977 an ALJ found that the claimant was not permanently and
totally disabled feut UaS Qntitled- to an award 0£ compensation
equal to 105° for 70% loss of his right leg and an award of com
pensation equal to 90% of the maximum allowable by statute for
his unscheduled permanent partial disability.

On July 10, 1978 claimant, by and through his attor
ney, requested the State Accident Insurance Fund to reopen
claimant's claim for paym.ents of all benefits, as provided by
law, to pay temporary total disability benefits from June 19,
1978 until the claim is closed pursuant to ORS 656.278, and to
pay for all accrued and accruing medical expenses for treatment
causally related to claimiant's industrial injury and pay claim
ant's attorney a reasonable attorney's fee.

The Fund furnished the Board copies of reports from
Dr. Uh'le, records from Holliday Park Hospital and a report of
DrCohen and indicated that it would not resist claimant's request Ifor own motion relief as set forth in claimant's counsel's
letter directed to the Fund on July 10, 1978.

The Board, having considered the medical evidence
furnished to it, concludes that claimant's request for own mo
tion relief should be granted.

ORDER
Claimant's claim for an industrial injury sustained

on November 1, 1964 is remanded to the State Accident Insurance
Fund for acceptance and payment of compensation, as provided
by law, commencing June 19, 1978 and until closed pursuant to
ORS 656.278, less time worked.

The Fund shall pay- for all accrued and accruing med
ical expenses for treatment causally related to claimant's in
dustrial injury.
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attorney is granted as a reasonable attor
ney's fee a sum equal to 25% of the compensation which claimant 
may receive as a result of this order, payable out of said com- ~ 
pensation.as paid; the fee from the award for temporary tot~l • 
disability shall not exceed $500, and the total fee not over 
$2,300. 

SAIF CLAIM NO. DC 11033 

LEONARD J. CHASE , CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Own Motion Determination 

AUGUST 15, 1978 

Claimant suffered a compensable injury to his left 
leg on March 30, 1966, diagnosed as a comminuted fracture of the 
distal tibia and distal fibula, extending into the ankle joint. 
After surgeries his claim was closed on August 19, 1968 with an 
award equal to 45% loss use of the left leg. 

Dr. Mueller, claimant's treating physician, was of the 
opinion that claimant would ultimately need an ankle fusion. 
Claimant was seen by him periodically over the next few years 
for the persisting problems; the recommended ankle fusion was 
refused. 

On 1!1/J~!U~~·y 2 3, 1 g 7 G Di . · Groth recornmendect a tot.al 
ankle replacement which was done on March 8, 1976. Claim~nt re
turned to work on July 21, 1976 but continued to have -problems 
with his ankle; apparently the incision would not heal and the 
motion of the ankle was decreased. On October 25, 1976 Dr. 
Groth told claimant to cease working, hoping that inactivity 
might help heal the incision. 

Subsequently, claimant developed dermatitis. The 
etiology of the dermatitis was not determined but it was sus
pected that certain contents of the prosthesis may have been 
the cause. This condition was resolved by December 14, 1977, 
although the doctors were of the opinion that claimant night 
need further therapy for recurrences in the future. 

On May 25, 1978.Dr. Pasquesi examined claimant and 
found his .condition to be stationary from an orthopedic stand
point; he found essentially no motion in the ankle joint with 
the ankle in a fused position of 10° of plantar flexion. Al
though claimant required no external support on the ankle, he 
could walk only a few blocks at a time. · 

Claimant is now retired and is drawing Social Secur-
ity benefits. The record indicates that in 1972 claimant had ~ 
sustained another injury to his left leg when he fell from a • 
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claimant's attorney is granted as a reasonable attor
ney's fee a sum equal to 25% of the compensation which claimant
may receive as a result of this order, payable out of said com
pensation as paid; the fee from the award, for temporary total
disability shall not exceed $500, and the total fee not'over
$2,300.

AUGUST 15, 1978SAIF CLAI NO. DC 11033
I1LEONARD J. CHASE, CLAI ANT

SAIF, Legal Services, Defense Atty.
Own  otion Determination

Claimant suffered a compensable injury to his left
leg on  arch 30, 1966, diagnosed as a comminuted fracture of the
distal tibia and distal fibula, extending into the ankle joint.
After surgeries his claim was closed on August 19, 1968 with an
award equal to 45% loss use of the left leg.

Dr.  ueller, claimant's treating physician, was of the
opinion that claimant would .ultimately need an ankle fusion.
Claimant was seen by him periodically over the next few years
for the persisting problems; the recommended ankle fusion was
refused.

On FsfePUSIfV 23, 197G Dr. Gfoth recommended a total
ankle replacement which was done on  arch 8, 1976, Claimant re
turned to work on July 21, 1976 but continued to have problems
with his ankle; apparently the incision would not heal and the
motion of the ankle was decreased. On October 25, 1976 Dr.
Groth told claimant to cease working, hoping that inactivity
might help heal the incision.

Subsequently, claimant developed dermatitis. The
etiology of the dermatitis was not determined but it was sus
pected that certain contents of the prosthesis may have been
the cause. This condition was resolved by December 14, 1977,
although the doctors were of the opinion that claimant might
need further therapy for recurrences in the future.

On  ay 25, 1978.Dr. Pasquesi examined claimant and
found his .condition to be stationary from an orthopedic stand
point; he found essentially no motion in the ankle joint with
the ankle in a fused position of 10° of plantar flexion. Al
though claimant required no external support on the ankle, he
could walk only a few blocks at a time.

Claimant is now retired and is drawing Social Secur
ity benefits. The record indicates that in 1972 claimant had
sustained another injury to his left leg when he fell from a
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ap?roximately 30 feet resulting in fractures of the 
left as calcis and the l~ft tibia just below the knee. 

~ I • ; • • 

On June 16, 1978 the Fund requested an evaluation of 
claimant's condition and the Evaluation Division of the Woikers' 
Cornpens1a tion Departm·en t recom-nended that the claim be closed 
with ari a\,·ard of compensation for temporary total disability 

irom MJrch ~, 197£ lhr6Ugh July 20, 1976 and from OGtob~~ is, 
1976 through :i'!ay 25, 1978 and compensation equal to 15% for 
loss of use of the left leg. 

I 

The Board concurs in these recommendations. 

ORDER,. 

Claimant is awarded compensation for temporary total 
, disability. from 1-larch 8, 1976 through .July 20, 1976 and from 

Octobef 25, 1976 through May 25, i~1~. ~laimanl i~ ~l~O JWJfdQd 
compensation equal to 15i for loss use of his left foot. These 
awards)are in addition to any pre~ious awards ieceived by cl~im~ 
ant for his industrial injury sustained on March 30, 1966. 

SAIF CLAIM NO. RC 340816 AUGUST 15, 1978 

DALE F. CLOUGH, CLAIMANT 
Williabs, Spooner & Graves, Claimant's Attys. 
SAIF, :Legal Services, Defense Atty. 
own Mdtion Determination 

Claimant, an Oregon State Police Officer, sustained 
a comBensable industrial injury on December 1, 1971 when he was 
shot while apprehending a person suspected of driving under the -
influJnce of alcohol. Claimant's claim was init~ally closed 
by a Determination Order dated February 23, 1972 which granted 
claim~nt compensation only for temporary total disability. 
Claimdnt continued to comnlain of discomfort, his claim was 
reopetied, and a second Determination Order dated December 20, 
1972 dranted claimant 5% for unscheduled left p~lvic disability. 

I 

/ On'August 26, 1977 claimant, by and through his at-
torney, requested that his claim be reopened, submitted in sup
port of said request a report from Dr. Boals. On September 14, 
1977 the Fund denied the request to reopen for aggravation; 
however, on Barch 2, 1978 the Board issued an Own notion Order 
remanding the claim to the Fund for paynent of compensation, 
as provided by law,·commencing on or about June 5, 1977, the 
approximate date claimant took sick leave from his employment 
as a ~ember of the Oregon State Police, and until his claim 
was closed pursuant to the provisions of ORS 656.278. 

I 

The Fund's request that the Board reconsider its 
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platform approximately 30 feet resulting in fractures of the
left as calcis and the left tibia just belov; the knee.

On June 16, 1978 the Fund requested an evaluation of
claimant's condition and the Evaluation Division of the VJorkers'
Compensation Department recommended that the claim be closed
with an award of compensation for temporary total disability
from  arch 8, I97£ through JUlU 20, 1^76 and flOIll OC OLfS ?5,
1976 through Hay 25, 1978 and compensation equal to 15% forloss of use of the left leg.

The Board concurs in these recommendations.

ORDER -•

disabi
October

Claimant is awarded compensation for temporary total
ity from Llarch 8, 1976 through.July 20, 1976 and from
25, 1976 through Hay 25, i97§. claimant 15 SlSO JWJlTdQd

compensation equal to 15% for loss use of his left foot. Theseawards I are in addition to any previous awards received by claim
ant for his industrial injury sustained on  arch 30, 1966.

SAIF CLAI NO. RC 340816 AUGUST 15, 1978

DALE F. CLOUGH, CLAI ANT
Williams, Spooner & Graves, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Own  otion Determination

Claimant, an Oregon State Police Officer, sustained
a compensable industrial injury on December 1, 1971 v;hen he was
shot while apprehending a person suspected of driving under the
influence of alcohol. Claimant's claim was initially closed
by a Determination Order dated February 23, 1972 which granted
claima!nt compensation only for temporary total disability.
Claimant continued to complain of discomfort, his claim was
reopened, and a second Determination Order dated December 20,
1972 granted claim.ant 5% for unscheduled left pelvic disability

On’August 26, 1977 claimant, by and through his at
torney, requested that his claim be reopened, submitted in sup
port of said request a report from Dr. Boals. On September 14,
1977 the Fund denied the request to reopen for aggravation;
however, on  arch 2, 1978 the Board issued an Own  otion Order
rem.anding the claim to the Fund for payment of compensation,
as provided by law,'commencing on or about June 5, 1977, the
approximate date claimant took sick leave from his employment
as a member of the Oregon State Police, and until his claim
was closed pursuant to the provisions of ORS 656.278.

The Fund's request that the Board reconsider its m
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Own.Mot~on Order was ~~n~c~ and on rarch 2~,- 1978 thQ Fu~d ~~
r~uested a hearing on the r·!arch 2, 19 7 8 Own !·lotion Order. 

At the present time the results of the hearing are 
not kno•,.1n, however, the Fund has requested a closing order, 
submitting a report dated May 15, ~978 from John Raaf. 

The Evaluation Division of the Workers' Compensation 
Department recommends that the claim be_ closed with an award 
for additional ternpo"rary total disability from June 5, 1977 
through :~y 15, 1978 only. 

The Board concurs in this recommendation. 

ORDER 

Claimant is .awarded compensation for temporary 

tota.l disab.ili ty from Jun!! 5, 1~77 through MJY 15, 1979. 
This award is in addition to any previous award for tempor
ary total disability granted claimant as a result of his 
December 1, 1971 industrial injury. 

Clairnarii 1 s attorney is hereby gr~nted as area
sonable attorney's fee a sum equal to 25% of the increased 
compensation granted by this orqer, payable out of said com
pensation as paid, not to ekceed $500. 

WCB CASE NO. 77-4517 

KATHERINE J. 'EMMERT, CLAIMANT 
Coons & Anderson, Claimant I s Attys. 
Jones, Lang, Klein, Wolf & Smith, 

Defense Attys. 
Request for Review by Claimant 

AUGUST 15, 1978 

Reviewed by Board :Members Wilson and Hoare. 

claimant seeks Board review of the Administrative 
Law Judge's (ALJ) order which granted her compensation equal to 
50% loss of the right leg. Cl~imant contends that her tlaim 
was ·prematurely closed and that she should not have to pay for 
the privilege of cross-examining the treating orthopedist on 
reports used by the employer to determine an ending date for 
the payment of time loss benefits. 

The Board, after de novo review, affirms and adopts 
the Opinion and Order of the ALJ, a copy of which is attached 
hereto and, by this reference, is made a part hereof, 
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ov;n^;totion Ord r was d^nisd and OR mch 29, 197g th Fund 1*4-
quested a hearing on the  arch 2, 1978 Own  otion Order.

At the present time the results of the hearing are
not knov;n, however, the Fund has requested a closing order,
submitting a report dated  ay 15, 1978 from John Raaf.

The Evaluation Division of the Workers' Compensation
Department recommends that the. claim be closed with an award
for additional temporary total disability from June 5, 1977
through  ay 15, 1978 only.

The Board concurs in this recommendation.

ORDER
Claimant is awarded compensation for temporary

total disability from June 5, 1977 through  ay 15, 1978.
This award is in addition to any previous av;ard for tempor
ary total disability granted claimant as a result of his
December 1, 1971 industrial injury.

Claimant's attorney is hereby granted as a rea
sonable attorney's fee a sum. equal to 25% of the increased
compensation granted by this order, payable out of said com
pensation as paid, not to exceed $500.

AUGUST 15, 1978WCB CASE NO. 77-4517
KATHERINE J, E  ERT, CLAI ANT
Coons & Anderson, Claimant's Attys
Jones, Lang, Klein, Wolf & Smith,

Defense Attys.
Request for Review by Claimant

Reviewed by Board  embers Wilson and  oore,
Claimant seeks Board review of the Administrative

Law Judge's (ALJ) order which granted her compensation equal to
50% loss of the right leg. Claimant contends that her claim
was prematurely closed and that she should not have to pay for
the privilege of cross-examining the treating orthopedist on
reports used by the employer to determine an ending date for
the payment of time loss benefits.

The Board, after de novo review, affirms and adopts
the Opinion and Order of the ALJ, a copy of which is attached
hereto and, by this reference, is made a part hereof.
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' . . . 
The'order of the ALJ, dated February 7, 1978, is af-

firmed. 
I 

CLAIM NO~ 23-71-135 

DONALD:L. FRY, CLAIMANT 
Pozzi, I Wilson, Atch.i.s_on, Kahn & 0' Le fry, 

Claimant's Attys. 
I 

Jaqua & Wheatley, Defense Attys. 
Own Motion Determination 

I 

AUGUST 15, 1978 •. 

I Claimant suffered a compensable injury on April 
23, 19pl. ~is claim was closed by a Determination Order 
dated January 19, 1972 whereby claimant was granted an award 
equal ~o 40% unscheduled head and neck disabil~ty. This 
award k~s increased to 50% unscheduled disability by a Boa~d 
Order bn Review dated August 10, 1973. 

I 
I On May 24, 1978 the Board exercised its own motion 

jurisdiction pursuant to ORS 656.278 and ordered the claim re-
09eneJ! !or agg.rava lion c6mM~l\~.tng ~iay .31, 1977. , Surg@ry wa.5 
performed and on Ju·ne 19, 1978 Dr. Bert, who performed· the sur
gery, !reported claimant had a solid fusion but was complaining 
of bl~ck-out spells. He referred claimant to Dr. Sch6stal, 
a neur;ologist, who reported a normal EEG and inability to find 
any neurological or vestibular explanation for the black-outs. 

1 ' • 0 "'* ._ -,·. I ._. I 

Dr. Schostal did state that 1.t was not uncommon for ·patients 
with previous cervical spine injuries to complain of vertigo· 
and d~zziness and this might be the etiology of his symptoms. 

I · On July 19, 1978 Georgia-Pacific Corporation re
quested a determination of claimant's present condition and 
the Evaluation Division of the Workers' Compensation Denart
rnent iecom.~ended that the claim be closed with no additional 
compensation for permanent disability but compensation for 
tempoiary total disability from May 31, 1977 through July 17, 
1~78, [the date Dr. Be~t found claimant to be medically sta
tionary. 

I The Board concurs in the recommendations of the 
Evaluation Division, however, it notes that on June 21, 1978 
the e~ployer had requested a hearing on the Board's Own r~~ 
tion 0rder issued on Ilay 2 4, 19 7 8. In·asmuch as the rec;uest 
for aidetermination was made by the employer subsequent to 
its request for h~aring, the Board assu� es that the employer 
no lo~ger desires a hearing on the Own Motion Order of May 
24, 1978. 

I 
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#
firmed.

ORDER
1

The’order of the ALJ, dated February 1, 1978, is af-

CLAI NO. 23-71-135
L. FRY, CLAI ANT

AUGUST 15, 1978

DONALD
Pozzi, Wilson, Atchison, Kahn & O'Leary,

Claimant's Attys. *
Jaqua & Wheatley, Defense Attys.
Own  otion Determination

Claimant suffered a compensable injury on April
23, 19|71. His claim was closed by a Determination Order
dated January 19, 1972 whereby claimant was granted an award .•
equal to 40% unscheduled head and neck disability. This
award v;as increased to 50% unscheduled disability by a Board .
Order jon Review dated August 10, 1973.

I On  ay 24, 1978 the Board exercised its own motion
jurisdiction pursuant to ORS 656.278 and ordered the claim re-
openec^j for aggravation  ay , 1977. ‘ Surgeiy Wd5
performed and on June 19, 1978 Dr. Bert, who performed' the sur
gery, reported claimant had a solid fusion but was complainingof bla'ck-out spells. He referred claimant to Dr. Schostal,
a neurjOlogist, who reported a normal EEC and inability to find
any neurological or vestibular explanation for the black-outs.
Dr. Schostal did state that it was riot uncommon for patients
with previous cervical spine injuries to complain of vertigo
and dizziness and this might be the etiology of his symptoms.

On July 19, 1978 Georgia-Pacific Corporation re
quested a determination of claimant's present condition and
the Evaluation Division of the Workers' Com.pensation Depart
ment recommended that the claim be closed with no additional
compensation for permanent disability but compensation for
tem.porary total disability from  ay 31, 1977 through July 17,1978, |the date Dr, Bert found claimant to be medically sta
tionary.

The Board concurs in the recommendations of the
Evaluation Division, however, it notes that on June 21, 1978
the employer had requested a hearing on the Board's Own Mot
tion Order issued on  ay 24, 1978. Inasmuch as the requestfor a I determination was made by the employer subsequent to
its request for hearing, the Board assumes that the employer
no longer desires a hearing on the Own  otion Order of  ay
24, 1978.
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Claimant ·is awarded compensation for temporary 
total disability from Nay 31, 1977 through July 17, 1978. 

Claimant's attorney has already been awarded a 
reasonable attorney's fee by the Own ;.1otion Order of Hay 24, 

1978. 

WCB CASE NO. 77-2256 

GAYELORD GRANNELL, CLAIMANT 
Coons & Anderson, Claimant 1 s Attys. 
Jones, Lang, Klein, Wolf & Smith, 

Defense Attys. 
Order of Remand 

AUGUST 15, 19 78 

On February 24, 1978 claimant requested Board re
view of the Opinion and Order of the Administrative Law Judge 
(ALJ) in the ·above entitled matter and on i1arch 21, 1978 the 
employer cross-requested Board review. Both parties have 
submitted briefs and the matter is. ready for review. 

· On August 3, 1978 the attorney for the employer re-
quested the Board to receive certain medical reports which ~ 

were unavailable at the time of the hearing before the ALJ or, ~ 
in the alternative, remanded the case to the ALJ for the taking 
of this additional evidence. The request alleges that the new 
medical reports reflect the conclusion by Oregon doctors, to 
whom claimant had gone seeking additional medical treatrn~nt, 
that claimant should not have surgery and that there was no evi-
dence of orthopedic pathology contributing to claimant's con-
tinuing symptoms. 

O!\ AtHJtrnt 7, ·1979 ¾:I'\~ ~t€01't\~y f~~ ~L\il\\At\t ~e~lied, 
stating that he would resist either·remancing of the case to 
the ALJ for the taking of further evidence or the admitting 
of such evidence into the record for review by the Board. He 
stated that if the medical reports were admitted into the 
record it should only be done at a remanded hearing so that 
claimant would have the opportunity to cross-examine Or. Carr 
and possibly Dr. nisko because a number of statements made by 
each should not be· allowed to come into the record without 
such cross-examinati0n. 

The Board concludes that the medical reports and/or 
records which the attorney for the employer wishes to be made 
part of the record could be relevant and necessary to enable 
the ALJ to make a complete recqrd o~ the basic issue of this 
case. Therefore, pursuant to QRS 656.295(5), the above entitled 
matter should be remanded to the Hearings Division to set for 
an expedited hearing before Nathan J. ·Ail, ALJ, and for the 
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ORDER

Claimant is awarded compensation for temporary
total disability from  ay. 31/ 1977 through July 17, 1978.

Claimant's attorney has already been awarded a
reasonable attorney's fee by the Own  otion Order of  ay 24,
1978.

AUGUST 15, 19 78WCB CASE NO. ll 22Se

GAYELORD GRANNELL, CLAI ANT
Coons & Anderson, Claimant's Attys.
Jones, Lang, Klein, Wolf & Smith,

Defense Attys.
Order of Remand

On February 24, 1978 claimant requested Board re
view of the Opinion and Order of the Administrative Law Judge
(ALJ) in the above entitled matter and on  arch 21, 1978 the
employer cross-requested Board review. Both parties have
submitted briefs and the matter is ready for review.

On August 3, 1978 the attorney for the employer re
quested the Board to receive certain medical reports which
were unavailable at the time of the hearing before the ALJ or,
in' the alternative, remanded the case to the ALJ for the taking
of this additional evidence. The request alleges that the new
medical reports reflect the conclusion by Oregon doctors, to
whom claimant had gone seeking additional medical treatment,
that claimant should not have surgery and that there was no evi
dence of orthopedic pathology contributing to claimant's con
tinuing symptoms.

On August 7, '1978 ths attaunsy fau alaimant uauliad,
stating that he would resist either'remanding of the case to
the ALJ for the taking of further evidence or the admitting
of such evidence into the record for review by -the Board. He
stated that if the medical reports were admitted into the
record it should only be done at a remanded hearing so that
claimant would have the opportunity to cross-examine Dr. Carr
and possibly Dr,  isko because a number of statements made by
each should not be allowed to come into the record without
such cross-examination.

The Board concludes that the medical reports and/or
records vjhich the attorney for the employer wishes to be made
part of the record could be relevant and necessary to enable
the ALJ to make a complete record on the basic issue of this
case. Therefore, pursuant to QRS 656.295(5), the above entitled
matter should be remanded to the Hearings Division to set for
an expedited hearing before Nathan J.'Ail, ALJ, and for the

-208-
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pu~pose of taking the additional medical reports and/or 
records! which the attorney for!~he· employer desires to submit 
with fu~l opportunity granted to the attorney for claimant to 
cross-e~amine the authors of said ~edical reports.and/or tec
ords a~ the hearing or by deposition. 

I 

I 
I 
I 
I 
I 

IT IS SO ORDERED. 

WCB CASE NO. 77-4394 

DIANNE :GRAVES, CLAIMANT 
Richardo. Nesting, Claimant's Atty. 
Rankin ,I McMurry, Osburn & Gall9-hger, 

Defense Attys. . 
Reques~ for Revlew by ClaiMM! 

I 
I 

AUGUST 15, 1978 

I 

I 
Reviewed by Board Hembers_l'lilson and Phillips. 

) ~laimant. ~eeks Board review of the Administrative 
Laiv Judge's (ALJ) order which affirme-a the June 28, 1977 De
terrnin!tion Order whereby she was granted co~pensation equal 
to 32° for 10% unscheduled low back disability. 

The Board, after de nova review, affirms and ad
opts the Opinion and Order of the ALJ, a copy of which is at
tachedjhereto and, by this reference, is made a part hereof. 
An error in the ALJ's order should be rorrected, however. · 
On pag~ 2 in•the second full paragraph, the date 11 June 20, 
1976" should be changed to read "June 16, 1975 11 • 

. ORDER 

The order of the ALJ, dated October 14, 1977, is 
affirmed. 

WCB CASE NO. 75-4910 AUGUST 15, 1978 

WILLI~M HARDAGE, CLAIMANT 
Doblie1 , Bischoff & Murray, Claimant's Attys. 
Roger 1Warren, Defense Atty. 
Request for Review by Claimant 

Reviewed by Board Members Wilson and Phillips. 

Claimant seeks Board review of the Administrative 
Law Judge's (ALJ) order which affirmed the denial by th~ em
ployer. 

I 
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m
sole purpose of taking the additional medical reports and/or
records which the attorney for.' the' employer desires to submit
with full opportunity- granted to the attorney for claimant to
cross-exam.ine the authors of said medical reports ’ and/or rec
ords at| the hearing or by deposition.

IT IS SO ORDERED.

AUGUST 15, 1978j WCB CASE NO. 77-4394
DIANNE IgRAVES, CLAI ANT
Richard 0. Nesting, Claimant’s Atty.
Rankin,  c urry, Osburn & Gallahger,

Defense Attys.
R qu st for R vi w by ClaiWAftt

Reviev.’ed by Board  embers I7ilson and Phillips.
.Claimant seeks Board review of the Administrative

Law Judge's (ALJ) order which affirmed the June 28, 1977 De
termination Order whereby she was granted compensation equal
to 32° for 10% unscheduled low back disability.

The Board, after de novo review, affirms and ad
opts the Opinion and Order of the ALJ, a copy of which is at-
tachedjhereto and, by this reference, is made a part hereof.
An error in the ALJ's order should be corrected, however.
On page 2 in'the second full paragraph, the date "June 20,
1976" should be changed to read "June 16, 1975".

ORDER

affirmed.
The order of the ALJ, dated October 14, 1977, is

WCB CASE NO. 75-4910 AUGUST 15, 1978

WILLIA HARDAGE, CLAI ANT
Doblie, Bischoff &  urray, Claimant's Attys.
Roger iWarren, Defense Atty.
Request for Review by Claimant

Reviewed by Board  embers Wilson and Phillips.
Claimant seeks Board review of the Administrative

Law Judge's (ALJ) order which affirmed the denial by the em
ployer.
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at the age of 52, filed a claim on Sep
tember 10, 1975, alleging a loss of· hearing in both ears due 
to his planer work in the employer's mill from 1950 to 1965. 
This claim was denied·on November 12, 1975 on the basis that 
it was not filed within 5 years of the last possible indus-. 
trial exposure (ORS 656~807). 

Due to a mix-up at the-hearing, claimant did not 
teatify regarding hig hgJring logg~ · ~~~ ~~¥li~s agreed lo 
submit the exhibits which the ALJ received and upon which he 
could decide this case without further testinony. The exhi
bits disclose the following evidence. 

Claimant first sought treatment for his hearing 
loss on September lO, 1·975 from Dr. Scott. Claimant had 
worked for his employer for 25· years and had been employed 
as a planerman until 1965 when he -transferred to the shipping 
department where he was not ~ubjecte~ to as severe noise ex
posure as he had been previously. Claimant had complained 
of difficulty with progressive.ringing in his ears and de
creased hearing for a number of years. 

An audiogram revealed bilateral high frequency neural 
hearing loss. Dr. Scott noted a hearing im~airment of 5% hear
ing loss of his right ear and a 17.5% hearing loss of his left 
ear. It was his opinion that claimant 1 s hearing loss was the 
result of previous noise exposure with acoustic trauma and pres- •. 
bycusis. He could not tell the sp~cific degree of h~~f~ng l9~~ 
due to either of these causes but felt that a significant part 
of claimant 1 s hearing loss was related to the noise exposure 
of his employment as a planerman; a job which claimant ceased 
in 1965. 

The ALJ .found that his determination of the compen
sability of claimant's claim depended upon the interpretation 
of ORS 656.807 which states that the claim for an occupational 
disease shall be void unless the claimant's claim is filed with 
the Fund or direct responsibility employer within 5 years after 
the last exposure in employment. The ALJ interpreted exposure 
-to mean "injurious" exposure and he. found that the occasional 
times that claimant was exposed to the industrial noise around 
the planer after 1955 were not sufficient to be construed as 
an injurious exposure. 

Having reached this interpretation of the statute, 
the ALJ concluded, based upon Dr. Scott's opinion that the 
hearing loss occurred while cla~mant was working as a planer
man for the employer,- that th~ tlaim should have been file6 
within 5 years after the claimant c~as~d working as a planer
man on a. regular basis, and tn;e evidence indicated that claim
ant did not file his claim until a substantial time after the 
expiration of the five-year p~riod. The noise from the planer 
to which claimant was occasionally exposed after 1965 did not 
extend the five-year period. ' 

-21;0-

Claimant:, at the age of 52, filed a claim on Sep
tember 10, 1975, alleging a loss of'hearing in both ears due'
to his planer work in the employer's mill from 1950 to 1965.
This claim was denied-on November 12, 1975 on the basis that
it was not filed within 5 years of the last possible Indus-'
trial exposure (ORS 656 .-807).

Due to a mix-up at the hearing, claimant did not
t stify r garding his h aring loss: Ths ?>&i?ti s agr  d tosubmit the exhibits which the ALJ received and upon which he
could decide this case without further testimony. The exhi
bits disclose the following evidence.

Claimant first sought treatment for his hearing
loss on September 1.0/ 1975 from Dr. Scott, Claimant had
worked for his employer for 25- years and had been employed
as a planerman until 1965 when he -transferred to the shipping
department where he was not subjected to as severe noise ex
posure as he had been previously. Claimant had complained
of difficulty with progressive ringing in his ears and de
creased hearing for a number of years.

An audiogram revealed bilateral high frequency neural
hearing loss. Dr. Scott noted a hearing impairment of 5% hear
ing loss of his right ear and a 17.5% hearing loss of his left
ear. It was his opinion that claimant’s hearing loss was the
result of previous noise exposure with acoustic trauma and pres
bycusis. He could not ,tell the specific degree of h^^ring
due to either of these causes but felt that a significant part
of claimant's hearing loss was related to the noise exposure
of his employment as a planerman; a job which claimant ceased
in 1965.

The ALJ .found that his determination of the compen
sability of claimant’s claim depended upon the interpretation
of ORS 656.807 which states that the claim for an occupational
disease shall be void unless the claimant's claim is filed with
the Fund or direct responsibility employer within 5 years after
the last exposure in employment. The ALJ interpreted exposure
to mean "injurious" exposure and he, found that the occasional
times that claimant was exposed to the industrial noise around
the planer after 1965 were not sufficient to be construed as
an injurious exposure.

Having reached this interpretation of the statute,
the ALJ concluded, based upon Dr. Scott’s opinion that the
hearing loss occurred while claimant was working as a planer
man for the employer,-that the claim should have been filed
within 5 years after the claimant ceased working as a planer
man on a regular basis/ and the evidence, indicated that claim
ant did not file his claim until a substantial time after the
expiration of the five-year period. The noise from the planer
to which claimant was occasionally exposed after 1965 did not
extend the five-year period.
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The ALJ concluded that claimant 1s claim f~r an OCCU• 
pationat disease was proi_Jerly 9~_.i;i.ied for failure to make a 
timely filing of his claim therefor, pursuant to the statute. 

I The Board, after de novo review, agrees with th~ 
findings and conclusions reached by the ALJ. 

ORDER· 

The ALJ's order, dated 11arch 27, 1978,· is affirmed. 

I 

I 

I 
CLAIM NO. CA-628-7097-199-ll-M 

•• \ •c;• 

EARL STANLEY HAZLETT, CLAIMANT 
Pozzi, ~ilson, Atchison, Kahn & 

O'Leary, Claimant's Attys. 
Rankin ,j McMurry, Osburn, Gallagher, 

& Va"iRosky, Defense A ttys. · · 
Bruce Bottini, .Defense Atty. 
Own Motion Order Referring for Hearing 

I 

AUGUST 15, 1978 

~ On April 13, 1978 claimant, by a~d through his attor-
ney, requested the Board to exercise its own motion jurisdiction, 
pursuant to ORS 656.278, and reopen his claim for a compensable 
injury I suffered on February 5, 1968 while employed by ·Cascade 
Corporation whose carrier·was Industrial Indemnity. The case• 

I . • 

was closed on or about June 4, 1970 and claimant's aggravation· 
rights have expired. . 

Claimant's request recites that on or about June 3, 
1973 claimant, while working for the Burns International Secur
ity Se~vices, whose carrier was Underwriters Adjusting Company 
for cohtinental Insurance Company, suffered a compensable injury 
to his! left ankle (the 1968 injury was also to the left ankle 
and resulted in severe infection and compromise of the vascular 
system in the left ankle). 

Claimant states he has recently suffered an exacerba
tion and worseninc of his left ankle condition which required 
extend~d medical freatment including surgeiy. Copies of medi
cal reports from Dr. Simmons who performed the surgery were at
tached1 to the .request and offered in support thereof. 

! · Th~ claimant's claim for aggravatiop of the June 3, 
1973 ~njury he sustained while working for Burns Internatiortal 
Secur~ty S~rvices is presently pending hearing on claimant's 
request for reopening based on the same conditions described in 
Dr. S~mmons reports (l~CB Case No. 77-7639). Because of the 
pcssi~ility that the ~onditions presently requiring treatment 
r.ay b~ related to the 1968 injury rather than t9 the 1973 in
jury, 'claimant asks that a rie,u~nq on his petition for mm motion 

. -211-

#

The ALJ concluded that claimant's claim £51* dll OGCU'
pationai disease was properly denied for failure to make a
timely filing of his claim therefor, pursuant to the statute.

The Board, after de novo review, agrees v;ith the
findings and conclusions reached by the ALJ.

ORDER

The ALJ's order, dated  arch 27, 1978,- is affirmed.

CLAI NO. CA-628-7097-199-11- AUGUST 15, 1978

EARL STANLEY HAZLETT, CLAI ANT
Pozzi, Wilson, Atchison, Kahn &

O'Leary, Claimant's Attys.Rankin,I  c urry, Osburn, Gallagher,
& VayRosky, Defense Attys.

Bruce Bottini, .Defense Atty.
Own  ot-ion Order Referring for Hearing

On April 13, 1978 claimant, by and through his attor
ney, requested the Board to exercise its own motion jurisdiction,
pursuant to ORS 656.278, and reopen his claim for a compensableinjury I suffered on February 5, 1963 while em.ployed by-Cascade
Corporation whose carrier-was Industrial Indemnity. The case -
was closed on or about June 4, 1970 and claimant's aggravation-
rights have exoired.

Claimant's request recites that on or about June 3,
1973 claimant, while working for the Burns International Secur
ity Services, whose carrier was Underwriters Adjusting Company
for Continental Insurance Company, suffered a compensable injury
to his|left ankle (the 1968 injury was also to the left ankle
and resulted in severe infection and compromise of the vascular
system in the left ankle).

Claimant states he has recently suffered an exacerba
tion and worsening of his left ankle condition which required
extended medical treatment including surgery. Copies of medi
cal reports from Dr. Simmons who performed the surgery were at
tached to the request and offered in support thereof.

The claimant's claim for aggravation of the June 3,
1973 injury he sustained while working for Burns International 'Securijty Services is presently pending hearing on claimant's
request for reopening based on the same conditions described inDr. SiJmmons reports (WCB Case No. 77-7639). Because of the
possibility that the conditions presently requiring treatment
may be related to the 1968 injury rather than to the 1973 in
jury, 'claimant asks that a hearing on his petition for own motion
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·relief be combined with the hearing on the propriety of the de
nial of hi~ 9l~im for aggravati�n-� f th@ 1973 injury. 

The attorney for Industrial Indemnity, after e~change 
of correspondence with the Board concerning this matter, on 
July 19, 1978, requested that the Board decline to grant the 
O¼~ motion relief requested by claimant with regard to his 
claim of February 5, 1968. 

' ' 

The attorney for Underwriters Adjusting Company for 
99n~in~ntal Insurance Company, advis@c th~ Board that hig cliGnt 
denies responsibility for claimant's current condition and sug
gests that the matter be referred for a consolidated hearing as 
it had earlier indicated by a letter addressed to the Board un
der date of April 18, 1978. 

The Board, at this time, does not have sufficient 
medical evidepce upon which to make a determination on the mer
its of claimant's request for own motion relief and, therefore, 
remands salJ request to its He~rings Division with instr~ctions 
to set the request for own motion reli~f for hearing at the 
same time the hearing on the propriety of the denial of claim
ant's claim for aggravation of his industrial injury of June 3, 
1973 is held. 

Upon conclusion of the h~aring the ALJ shall cause 
to be prepared a copy of the transcript of the proceedings which -· 
shall be submitted to the Board together with the ALJ's recom-
mendation relating to claimant's request for own motion relief. 

If the ALJ shall find th~t claimant's present condi
tion relates to the i973 industrial injury, he shall enter his 
Opinion and Order on the propriety of the denial of claimant's 
claim for aggravation which may be appealed by either party. 

WCB CASE NO. 76-4854 

DAN HOLLAND, CLAIMANT 
Douglas Green, Clairnantrs Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant 

AUGUST 15, 1978 

Reviewed by Board Members Wilson and !1oore. 

Claimant ~eeks Board review of the Administrative 
Law Judge's (ALJ) order which affirmed the carrier's denial 
of his claim for aggravation of his left shoulder condition. 

The Board,. after de nova review, affirms and adopts 
the Opinion and Order of the ALJ, a copy of which is attached 
hereto and, by this reference, is made a part hereof. 
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r li f b combin d witfi th h arinq on th propri ty of th d 
nial of his for aggravation Of 1973 injury.

The attorney for Industrial Indemnity, after exchange
of correspondence with the Board concerning this matter, on
July 19, 1978, requested that the Board decline to grant the
own motion relief requested by claimant with regard to his
claim of February 5, 1968,

The attorney for Underwriters Adjusting Company for
Q9ntinsntai Insuranc Company, advis  th Board that hi oliontdenies responsibility for claimant's current condition and sug
gests that the matter be referred for a consolidated hearing as
it had earlier indicated by a letter addressed to the Board un
der date of April 18, 1978.

The Board, at this time,
medical evidence upon which to make
its of claimant’s request for own mo
remands said request to its Hearings
to set the request for own motion re
same time the hearing on the proprie
ant's claim for aggravation of his i
1973 is held.

does not have sufficient
a determination on the mer-
tion relief and, therefore.
Division v/ith instructions
lief for hearing at the
ty of the denial of claim-
ndustrial injury of June 3,

Upon conclusion of the hearing the ALJ shall cause
to be prepared a copy of the transcript of the proceedings v/hich
shall be submitted to the Board together with the ALJ's recom
mendation relating to claimant's request for own motion relief.

If the ALJ shall find that claimant's present condi
tion relates to the 1973 industrial injury, he shall enter his
Opinion and Order on the propriety of the denial of claimant's
claim for aggravation which may be appealed by either party.

AUGUST 15, 1978WCB CASE NO. 76-4854
DAN HOLLAND, CLAI ANT
Douglas Green, Claimant’s Atty.
SAIF, Legal Services, Defense Atty
Request for Review by Claimant

Reviewed by Board  embers Wilson and  oore.
Claimant seeks Board review of the Administrative

Law Judge's (ALJ) order which affirmed the carrier's denial
of his claim for aggravation of his left shoulder condition.

The Board,, after de novo review, affirms and adopts
the Opinion and Order of the ALJ, a copy of which is attached
hereto and, by this reference, is made a part hereof.
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""'lh~.i: 

· ORDER 

The order of the ALj, dated November 23, 1977, is af-

firmed. 

WCB CASE NO. 77-7110 AUGUST 15, 1978 

ROBERT !HOWARD, CLAIMANT 
Lachman & Henninger, Claimant's Attys. 
Cheney I& Kelley, Defense Attys. 
Request for Review by Claimant 

Reviewed by Board 11embers t'lilson and Moore. 

I Claimant seeks Board review of the Administrative 
Law Judge's (ALJ) order which granted him an award of compen~ 
sationiequal to 80° for 25% unscheduled disability for his rec
tal problems. Claimant contends this award was too low .. 

I Claimant, a 30-year-old burner, sustained a compen
sable injury on April 4, 1973 while working for Zidell Explora
tions, !Inc. He had assisted a co-worker in moving a pump_ and 
later felt pain in his rectum. Dr. Marshall found claimant 
had herhorrhoids; he reported in Hay 197 3 that clair:tant was med
ically I stationary. 

I A Determination Order, dated November 21, 1973, 
awarded claimant only compensation for temporary total dis
ability to i:1ay· 16, 19 7 3. 

I 

j Claimant returned to Dr. ~arshall, complaining of 
recurrence.bf symptoms related to h~s on-the-job injury; he 
had be'en unable to work since Ilay 29, 1974. Claimant \•las re
ferred to Dr. Sullivan, a rectal surgeon. 

On June 20, 1974 Dr. Sullivan performed a modified 
iJ1itehead arnputative anorectoplasty. His diagnosis was pro
lapsiJg internal and external hemorrhoids. He felt no perman

·ent i~pairment would result and he found claimant medically 
statidnary as of Au~ust 19, 1974. 

I A Second Determination Order, dated September 12, 
1974 awarded claimant additional compensation for temporary 
total !disability from !~ay 29, 1974 through August 18, 1974. 

J Claimant had gone to work for Consolidated Metco, 
Inc. (Consolidated) in November 1974. 

I 
I 
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m
firmed

• ORDER
The order of the ALJ, dated November 23, 1977, is af

AUGUST 15, 1978WCB CASE NO. 77-7110

ROBERT HOWARD, CLAI ANT
Lachman & Henninger, Claimant's Attys
Cheney |& Kelley, Defense Attys.
Request for Review by Claimant

Revievv'ed by Board  embers Wilson and  oore.
Claimant seeks Board review of the Administrative

Law Judge's (ALJ) order which granted him. an award of compenr-
sation equal to 80® for 25% unscheduled disability for his rec
tal problems. Claimant contends this award was too low..

Claimant, a 30-year-old burner, sustained a compen
sable injury on April 4 , 1973 while v;orking for Zidell Explora
tions,] Inc. He had assisted a co-v7orker in moving a pump, and
later felt pain in his rectum. Dr.  arshall found claimant
had hemorrhoids; he reported in  ay 1973 that claimant was med
ically stationary.

A Determination Order, dated November 21, 1973,
awarded claimant only compensation for temporary total dis
ability to  ay' 16, 1973.

Claimant returned to Dr.  arshall, complaining of
recurr'ence'"bf symptoms related to hi-s on-the-job injury; he
had been unable to work since  ay 29, 1974 . Claimant V7as re
ferred to Dr. Sullivan, a rectal surgeon.

On June 20, 1974 Dr, Sullivan performed a modified
V.'hitehead am,putative anorectoplasty. His diagnosis was pro
lapsing internal and external hemorrhoids. He felt no perman-
'ent impairment would result and he found claimant medically
stationary as of August 19, 1974.

A Second Determination Order, dated September 12,
1974 awarded claimant additional compensation for temporary
total disability from  ay 29, 1974 through August 18, 1974.

Inc,
j Claimant had gone to work for Consolidated  etco,
(Consolidated) in November 1974.
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Sull-ivan, in December 1974, opined that claim
ant's rectal pain was associated with heavy lifting and it was 
reasonable to believe these painful symptoms would continue 
with ~~~VY ~erk. Re fell dlalmant should find an occupation 
requiring less physical activity. 

A stipulation of Decenber 31, 1974 awarded claimant 
compensation equal to 16° for 5% unscheduled disability •. 

Because of his continuing problems, claimant filed 
a claim against Consolidated on December 5, 1975 which was ac
cepted and claimant was treated and released for work. 

A Determination Order, dated April 8, 1976, awarded 
claimant additional compensatio~ for temporary total disability 
from November 2 0, 197 5 through November 21, 19 7 5, · 

On June 7, 1976, claimant while working felt rectal 
pain and bleeding occur. Dr. Sullivan indicated on June 28, 
1976 that he had been treating claimant £or two years initially 
for prolapse of hemorrhoids and more recently for prolapsing of 
the rectum. He felt that since claimant had £ailed to respond 
to treatment, major surgery was needed; after this surgery 
claimant would require vocational training to avoid the possi
bility of· tearing down the repair made with inordinate heavy 
work or strain. 

Claimant underwent the surgery suggested by Dr. Sul
livan on July 27, 1976. The final diagnosis w'as third-degree 
rectal procedentia (rectal intussusception). 

On August 16, 1976 Dr. Sullivan reported the claim
ant had had intermittently continuing symptoms since 1972 
which had not changed and had apparently been initiated by heavy 
work or lifting prior to his examining claimant in 1974. He 
felt claimant's symptoms after the first surgery had been ag
gravated.by heavy lifting. He thought the symptoms were pro
bably caused by a high rectal intussusception. 

Consolidated felt claimant's present condition was 
~~ Aggravalion of his April 1§,~ injury and asked for a .307 
order. On Septe..~ber 30, 1976 Consolidated was designated by 
a .307 order as the paying agent and the matter was referred 
for a hearing. 

Dr. Sullivan stated on October 27, 1976.his opinion 
that a major portion of the cause for claimant's surgeries was 
the injury of 19.73. 

An Opinion·and Order, dated May 11, 1977, remanded 
claimant's claim to Consolidated for acceptance and payment of 
compensation, as provided by law. 
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• 
Dr. Sullavan, in December 1974, opined that claim

ant's rectal pain was associated with heavy lifting and it was
reasonable to believe these painful symptoms would continue
with h^&Vy work, He felt claimant should find an occupationrequiring less physical activity.

A stipulation of December 31, 1974 awarded claimant
compensation equal to 16° for 5% unscheduled disability..

Because of his continuing problems, claimant filed
a claim against Consolidated on December 5, 197-5 which was ac
cepted and claimant was treated and released for work.

A Determination Order, dated April 8, 1976, awarded
claimant additional compensation for temporary total disability
from November 20, 1975 through November 21, 1975,

On June 7, 1976, claimant while working felt rectal
pain and bleeding occur. Dr. Sullivan indicated on June 28,
1976 that he had been treating claimant for two years initially
for prolapse of hem.orrhoids and more recently for prolapsing of
the rectum. He felt that since claimant had failed to respond
to treatment, major surgery was needed; after this surgery
claimant would require vocational training to avoid the possi
bility of tearing down the repair made with inordinate heavy
work or strain.

Claimant underwent the surgery suggested by Dr. Sul
livan on July 27, 1976. The final diagnosis was third-degree
rectal procedentia (rectal intussusception).

On August 16, 1976 Dr. Sullivan reported the claim
ant had had intermittently continuing symptoms since 1972
V7hich had not changed and had apparently been initiated by heavy
work or lifting prior to his examining claimant in 1974. He
felt claimant's symptoms after the first surgery had been ag
gravated.by heavy lifting. He thought the symptoms were pro
bably caused by a high rectal intussusception.

Consolidated felt claimant's present condition was
Aggravation o£ his April 157-5 injury and asked for a .307order. On September 30, 1976 Consolidated was designated by

a .307 order as the paying agent and the matter was referred
for a hearing.

Dr. SullJ-van stated on October 27 , 1976 his opinion
that a major portion of the cause for claimant's surgeries was
the injury of 19.73.

An Opinion'and Order, dated  ay 11, 1977, remanded
claimant's claim to Consolidated for acceptance and payment of
compensation, as provided by law.
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Claimant was found to be unable to return to his 

f9r~~t FffiPlQy~ert as a burner~L~elder, rne~al wo~ker ~r.m~d~-. 
f iea- employment. and was ref erred to Voe a tiona1 Rehabil 1 ta ti~ri 
Division on :•lay 31, 1977. Claimant completed a vocational 
training program in sales on October 28, 1977. 

) A Determination Order dated November 16, 1977 awarded 
· c laiman't compensa tion ... f or temporary t.o.ta.J._ disability from June 
7, 197~ through April 28, 1977,· le~s time worked, and from April 
29~ 1917 ~hrou~h October 28, 1977, less ~mounts_ear~e~, and . 
comnensation equal to 48° for 15% unscheauled d1sab1l1tv. Claim
ant-re~uested ~ hearing on this award. At this hearing-claimant 
testified he has not worked since the last sura~rv. He testi
fied h~ cannot do any lifting, running or walklng-or sitting 
or staJding too long. He has donstant pain at the incision sit~ 
exc~pt/possibly when standing. He takes Empirin #3 or aspirin 
as needed. He also is no longer active in sports activities 
and must be careful of his diet. 

' I 

/ Based on all the evidence, the ALJ concluded t½al 
claimant was entitled to a larger award and increased the total 
to 80° for 25%'unscheduled disability. 

The'Board, after de novo review, finds claimant is 
unable to return to•any of his prior~forms of employment and 
has minimal ability to function as a salesman, the job for which 
~e was/retrained. His limitations include no continuous stand- . 
ing for more than four hours, no continuo.us sitting for more than 
four h~urs, no lifting of more than ten pounds. It was suggested 
that his work be primarily sedentary. 

I Claimant continued to have pain at the surqery site 
which is aggra~ated by lifting, walking or running. He cannot 
engage/ in ·any labor type form of employment. Therefore, the 
Board concludes that claimant-is entitled to a areater award 
of per~anent partial disability than that grant~d by the ALJ. 

for 35% 
award~. 

ORDER 

The ALJ's order, dated March 22, 1978, is modified. 

Claimant is hereby granted 112° ·of a maximum of 320° 
unscheduled disability. This is in lieu of any prior 

I I Claimant's attorney is hereby granted as a reasona~le 
attor0ey 1 s fee for his services at Board review a sum equal to 
25% of the increased compensation granted by this order, pay
able dut of said compensation as paid, not to ·exceed $2,300. 
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Claimant v;as found to be unable to return to his
forinst as a burner,.-welder, metal worker or modi
fied- employment, and was referred to Vocational Rehabilitatifift
Division on  ay 31, 1977 . Claim.ant completed a vocational
training program in sales on October 28, 1977.

A Determination Order dated November 16, 1977 awarded
claimant compensation-for temporary tp.tal disability from June7, 1976| through Tipril 28 , 1977 ,- less time worked, and from April
29', 197|7 through October 28, 1977 , less amounts earned, and
compensation equal to 48° for 15% unscheduled disability. Claim
ant requested a hearing on this award. At this hearing claimant
testified he has not worked since the last surgery. He testi
fied he cannot do any lifting, running or walking or sitting
or standing too long. He has constant pain at the incision site
except [possibly v.-hen standing. He takes Empirin #3 or aspirin
as needed. He also is no longer active in sports activities
and must be careful of his diet.

Based on all the evidence, the ALJ concludecl that
claimant was entitled to a larger award and increased the total
to 80° for 25%’unscheduled disability.

The'Board, after de novo review, finds claimant is
unable to return to-any of his prior^ forms of em.ployment and
has minimal ability to function as a salesman, the job for v/hich
he v;as I retrained. His limitations include no continuous stand
ing for more than four hours, no continuo.us sitting for more than
four hpurs, no lifting of more than ten pounds. It was suggested
that his work be primtarily sedentary.

Claimant continued to have pain at the surgery site
which is aggravated by lifting, walking or running. He cannot
engage| in any labor type form of employment. Therefore, the
Board concludes that claimant-is entitled to a greater award
of permanent partial disability than that granted by the ALJ.

ORDER
The ALJ'g order, dated  arch 22, 1978, is modified.
Claimant is hereby granted 112° of a maximum of 320°

for 35% unscheduled disability. This is in lieu of any prior
awards.

Claimant's attorney is hereby granted as a reasonable
attorney's fee for his services at Board review a sum equal to
25% of the increased compensation granted by this order, pay
able out of said compensation as paid, not to exceed $2,300.
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CASE NO. 77-1292 

SUSAN JOHNSON, CLAIMANT 
Evohl F. Malagon, Claimant's Atty. 
eirder 

AUCUST 15, 1978 

Claimant filed a claim for an industrial injury sus
tained on Hay 12, 1975 while in the employ of Roseburg Lumber 
Company whose carrier was Employers Insurance of Wausau. On 
July· 23, 1976 a partial denial was made by the carrier, deny
ing responsibility for psychiatric and/or psychological diffi
culties. No appeal was made from this partial denial within 
60 days. 

Claimant contends that her current physical diffi
culties consist in large part of ernotio~al, psychiatric and/or 
psychological difficulties occasioned by her industrial injury 
and she requests the Board to exercise its own motion juris
diction pursuant to ORS 656.278 and set down for hearing the 
carrier's partial denial. Claimant alleges that the time for 
appeal from the denial was allowed to expire through no fault 
of hers but fails to state who was responsible for the failure 
to take a timely appeal. 

The exercise of {ts own motion jurisdiction pursu
ant to ORS 656.278 is within the discretion of the Board. 
In this case, claimant requests the Board to set for hearing 
the issue of the propriety of the partial denial even though 
the 60 days set by statute for the reqµesting of a hearing on 
thQ dQnial ha~ left~ ~i~e~ A~~ir~d. 'The Board concluJes, based 

· upon the facts set forth in the motion, that there is no jus
tification for exercising its own motion jurisdiction in this 
~atter and that claimant's motion should be denied. 

IT IS SO ORDERED. 

WCB CASE NO. 77-5827 

ALEX D. KELLEY, CLAIMANT 
Carney·, Probst, Levak & 

Cornelius, Claimant's Attys. 
SAIF, Legal Services, Defense· Atty~ 
Request for Review by Claimant 

AUGUST 15, 1978 

Reviewed by Board nembers Wilson and Phillips. 

·Claimant seeks Board review of the Administrative 
Law Judge's (ALJ) .order which aff_irmed the carrier's denial 
of his claim for an injury su9 tained in late June or early 
July, 1977. 
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AUGUST 15, 1978WCB CASE NO. 77-1292
SUSAN JOHNSON, CLAI ANT
Evohl F.  alagon, Claimant's Atty.
Order

Claimant filed a claim for an industrial injury sus
tained on  ay 12, 1975 while in the employ of Roseburg, Lumber
Company whose carrier was Employers Insurance of Wausau. On
July 23, 1976 a partial denial was made by the carrier, deny
ing responsibility for psychiatric and/or psychological diffi
culties. No appeal was made from this partial denial within
60 daye.

Claimant contends that her current physical diffi
culties consist in large part of emotional, psychiatric and/or
psychological difficulties occasioned by her industrial injury
and she requests the Board to exercise its own motion juris
diction pursuant to ORS 656.273 and set down for hearing the
carrier's partial denial. Claimant alleges that the time for
appeal from the denial was allowed to expire through no fault
of hers but fails to state who was responsible for the failure
to take a timely appeal.

The exercise of its own motion jurisdiction pursu
ant to ORS 656.278 is within the discretion of the Board.
In this case, claimant requests the Board to set for hearing
the issue of the propriety of the partial denial even though
the 60 days set by statute for the requesting of a hearing on
ttlQ dOniJl has lOhg siwcfi Skgiired. 'The Board concludes, based
upon the facts set forth in the motion, that there is no jus
tification for exercising its own motion jurisdiction in this
matter and that claimant's motion should be denied,

IT IS SO ORDERED.

AUGUST 15, 1978WCB CASE NO. 77-5827

ALEX D. KELLEY, CLAI ANT
Carney, Probst, Levak &

Cornelius, Claimant's Attys,
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

Reviewed by Board  embers Wilson and Phillips,
•Claimant seeks Board review of the Administrative

Law Judge's (ALJ).order which affirmed the carrier's denial
of his claim for an injury sustained in late June or early
July, 1977.
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The Board, after de novo review, affirms and ad
opts the Opinion and Order of the·ALJ, a copy of which is 

I • ', ·t Attachgd hGtBtO and, by ,thi~ ~eference, is made a part hereof. 
I 

. I ORDER 

· firmed.I 
The order of the ALJ, dated March 3, 1978, is af-

I 

I 
I 

WCB CASE NO. 77-6713 

KENNET~ LARSEN, CLAIMANT 
Coons & Anderson, Claimant's Attys. 
McMenamin, Joseph, Herrell & 

I 
Paulson, Defense Attys. 

Jones, I Lang, Klein, Wolf & Smith, 

AQGUST 15, 1978 

Defense Attys. 

0rd
er If Di::::::~t for r~vi~W and a cross-recuest for review, 

havingi b~en duly filed with the Workers' Compensation Board i~ 
the abbve entitled matter, and both requests now having been with-
drawn, 

IT IS THEREFORE ORDERED that the request for review 
and the cross-reque·st for review now- pen:ling before the Board 
are h~rebv disnissed and the order of the Administrative Law • 
Judge /is ~inal by operation of law. 

I WCB CASE NO. 77-6727 

BETTY LOU LEE, CLAIMANT 
Dobli~, Bischoff & Murray, 

Claimant's Attys. 
SAIF,!Legal Services, Defense Atty. 

· Request _for Review by Claimant · 

· AUGUST 15, 1978 

Reviewed by Board Members Hilson and Moore. 

Claimant seeks Board review of the Administrative Law 
Judge I's (ALJ) order which affirmed the Fund I s denial of her 
claim. 

. . I . Claimant, a 45~year-:-old nursery_a~tenda:'t, filed a 
claim on ~arch 24, 1977, alleging she had 1nJured ner back and 
leg oh January 30, 1977 while lifting children 1in and out of 
baby bribs. This was accepted as a non-disabling claim. 

I . 
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t
The Board, after de novo reviev;, affirms and ad

opts th^e Opinion and Order of^ the -ALJ, a copy of which is
attaoho'd'hereto and; hy -this reference, is made a part hereof

ORDER
The order of the ALJ, dated  arch 3, 1978, is affirmed j

WCB CASE NO. 77“6713 AUGUST 15^ 1978

KENNETH LARSEN, CLAI ANT
Coons & Anderson, Claimant's Attys.
 c enamin, Joseph, Herrell &

Paulson, Defense Attys.Jones,I Lang, Klein, Wolf & Smith,
Defense Attys.

Order of Dismissal^ A r0QU05t for rSVi^^ ^ cross-request for review,

havingj been duly filed with the Workers’ Compensation Board ih
the above entitled matter, and both requests now having been with
drawn,)

IT IS THEREFORE ORDERED that the request for review
and thie cross-request for review now- pending before the Board
are hereby dismissed and the order of the Administrative Law
Judge |is final by operation of law.

AUGUST 15, 1978WCB CASE NO. 77-6727
BETTY LOU LEE, CLAI ANT
Doblie, Bischoff &  urray,
Claimant's Attys.

SAIF,I Legal Services, Defense Atty,
Request for Review by Claimant

Reviewed by Board  embers Wilson and  oore.
Claimant seeks Board review of the Administrative Law

Judgei's (ALJ) order which affirmed the Fund's denial of herclaiml

claim
Claimant, a 45-year-old nursery attendant, filed a

on  arch 24, 1977, alleging she had injured her back and
T *i_ J n ^ 1 _1 _• T -T / _• .1 1 ^, ^ 3 !leg on January 30, 1977 while lifting children in and out of

baby cribs. This was accepted as a non-disabling claim.
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teitified that in March 1973 she had injured 
her back doing the same thing. Dr. H. Irvine, on February 21, 
1977, reported that after the 1973 incident claimant continued 8 
to have persistent low back- problems. 

Claimant had also suffered a mild cervical strain 
when she was involved in an automobile accident in December of 
1971; no residual impairment resulted. 

In January 1976 claimant had picked up a 31-pound 
can and experienced extreme back pain, with pain into the left 
hip and down the leg with numbness and tingling of the whole · 
left leg and numbness of the foot which Dr. Irvine diagnosed 
as acute severe lumbar and lurnbosacral strain with a possible 
herniated intervertebral disc,· with sciatica. She was hospital
ized for eighteen days. 

After the January 30, 1977 incident, claimant contin
ued to work. At the end of her shift she returned home and went 
directly to bed. She worked that evening, but had pain, 

Dr. Franks reported in February 1977 that claimant 
had daily Bacral, low back and bilat@ral l@g pain. H@ thought 
claimant had a disc compression on the left' at L4-L5. A myelo
gram was negativ~. 

Dr. Irvine, in April 1977, diagnosed a probable lum
bosacral defect which was producing chronic lumbosacral strain, 
with possible herniated disc causing sciatic neuritis. Claimant 
was hospitalized for 20 days and received conservative treatment. 

Dr. Franks reported in August 1977 that claimant had 

?.n ~Qnormal range of motion in the lurnba.r area.. H@ f@lt cl~im• 
ant still had a facet type mechanical low back pain. 

On October 13, 1977, the Fund denied her claim. 

Claimant had been working as a nursery attendant since 
narch 1973. She has a 12th grade education. She testified that 
the number of children in the nursery had increased since she 
has been there. 

On January 23, 1978, Dr. Irvine stated that claimant's 
work activity at the nursery exacerbated her pre-existing back 
injury ahd caused it to become disabling; · 

The ALJ, after reviewing all the evidence? found that 
claimant had failed to meet her burden or proof and he affirmed 
the Fund's denial. • 

The Board, - after de novo review, reverses ·-the ALJ. 
The preponderance of the medical evidence is that claimant had 
a pre-existing back condition which was exacerbated-and became 
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Claimant testified that in  arch 1973 she had injured
her back doing the same thing. Dr. H. Irvine, on February 21,
1977, reported that after the 1973 incident claimant continued
to have persistent low back- problems.

Claimant had also suffered a mild cervical strain
when she was involved in an automobile accident in December of
1971; no residual impairment resulted.

In January 1976 claimant had picked up a 31-pound
can and experienced extreme back pain., with pain into the left
hip and dov;n the leg with numbness and tingling of the whole
left leg and numbness of the foot which Dr. Irvine diagnosed
as acute severe lumbar and lumbosacral strain with a possible
herniated intervertebral disc,' with sciatica. She was hospital
ized for eighteen days.

After the January 30, 1977 incident, claimant contin
ued to work. At the end of her shift she returned home and went
directly to bed. She worked that evening, but had pain.

Dr. Franks reported in February 1977 that claimant
had daily sacrali low. bacK and bilat ral l g pain. H thought
claimant had a disc compression on the left at L4-L5. A myelo
gram was negative.

Dr. Irvine, in April 1977, diagnosed a probable lum
bosacral defect which was producing chronic lumbosacral strain,
with possible herniated disc causing sciatic neuritis. Claimant
was hospitalized for 20 days and received conservative treatment.

Dr. Franks reported in August 1977 that claimant had
an sbnotmal rang of motion in th lumbar ar a. H@ f lt claim-ant still had a facet type mechanical low back pain.

On October 13, 1977, the Fund denied her claim.
Clai.mant had been working as a nursery attendant since

 arch 1973. She has a 12th grade education. She testified that
the number of children in the nursery had increased since she
has been there.

On January 23, 1978, Dr. Irvine stated that claimant's
work activity at the nursery exacerbated her pre-existing back
injury and caused it to become disabling.

The ALJ, after reviewing all the evidence, found that
claimant had failed to meet her burden or proof and he affirmed
the Fund's denial. |

The Board,-after de novo review, reverses -the ALJ.
The preponderance of the medical evidence is that claimant had
a pre-existing back condition which was exacerbated-and became -
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aiter a lifilng incident on=ffanuary 30, 1977. Dr. 
Irvine 1 ~ oriinion confirms this. Therefore, the Board'concludes 
that clhim~nt met her burden of provinq she suffered a compen-
sable ihjury. -

I 
ORDER 

The ALJ's order, dated February 21, 1978, is reversed. 

I Claimant's claim is remanded to the State Accident 
Insura~ce Fund .for acceptance and pay~J!l(=_µt of compensation, pursu-
ant to pregon Worker's Compensation Law, until closure under · 
ORS 656.268. 

I Claimant's attorney is .hereby granted as a reasonable 
attorney's fee for his services in connection with the hearing 

I 

and Baird review the sum of $1,000, payable by the Fund. 

I 

WCB.CASE NO. 77-1009 

VICTOR JPOMEROY, CLAIM.ANT 
FranKlin, Bennett, Ofelt & Jolles, 

Clai~ant's Attys. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Ciaimant 

AUGUST 15, 1978 

I . 
I Reviewed by Board Members Wilson and Phillips. 

Of the ~~raiTTistrative 
the Fund's denial of 

: ClaihlA~~ ~QQkQ Board r~viEW 
Law Judge's (ALJ) order which affirmed 
his cl~im. 

I · Cla~mant, while employed as a milker, alleges he 
sustained a compensable injury to his back on July 12, 1976 
when h 1e slippe'd on steel stairs and ·fell on his back. He 
advise1d his son, who finished the milking, that he was hurt 
and wals going to lie down. Later, claimant called his girl 
friend, requesting pain Qedication which she brought to him. 
Claimdnt testified he told his employer of•this incident, but 
the eJployer denies that he did. No accident forfil was filled 
out, /although on the Physicians Initial Report (Form 827) 
claimant indicated that he had slipped on a steel grate step 
and 14nded in a prone position on his lower back. He also 
said it worsened, causing him extreme pain and loss of normal 
function in his lower extrernitie~. 

'

1

/ Claimant left this employment on or about July 15, 
1976. _The employer indicated that claimant did not report 
an accident to them nor did it believe he had one. Claimant 
~id n~t appear to have any trouble or pain while doing five 
milki~gs after his alleged injury and when he left he had no 
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disabling after a lifting incident on"‘danuary 30, 1977 . Dr.
Irvine's opinion confirms this. Therefore, the Board'concludes
that claimant met her burden of proving she suffered a compen
sable injury.

ORDER
The ALJ's order, dated.February 21, 1978, is reversed,

I Claimant's claim is remanded to the State Accident
Insurance Fund -for acceptance and payment of compensation, pursuant to |oregon Worker's Compensation Law, until closure under
ORS 656.268.

Claimant's attorney is hereby granted as a reasonable
attorney's fee for his services in connection with the hearing
and Board review the sum of $1,000, payable by the Fund.

WCB CASE NO. 77-1009 AUGUST 15, 1978

VICTOR jPO EROY, CLAI ANT
Franklin, Bennett, Ofelt & Jolles,

Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

Reviewed by Board  embers Wilson and Phillips.

Clai ht SQQkS Board r vi w of tiis i^i^ni?listrativeLaw Juldge's (ALJ) order which affirmed the Fund's denial of
his claim.

Claimant, while employed as a milker, alleges he
sustained a com.pensable injury to his back on July 12, 1976
when h'e slippea oh steel stairs and 'fell on his back. He
advise'd his son, who finished the milking, that he was hurt
and wat going to lie dov;n. Later, claimant called his girl
friend', requesting pain medication which she brought to him.
Claimant testified he told his employer of'this incident, but
the em.ployer denies that he did. No accident form was filledout, jalthough on the Physicians Initial Report (Form 827)
claimant indicated that he had slipped on a steel grate step
and landed in a prone position on his lower back. He also
said it v7orsened, causing him extreme pain and loss of normal
function in his lower extremities.

Claimant left this employment on or about July 15,
1976. The em.ployer indicated that claimant did not report
an accident to them nor did it believe he had one. Claimant
did not appear to have any trouble or pain while doing five
milkings after his alleged injury and when he left he had no
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moving out of the mobile home provided by the employer. 
Cn Se~tember 6, 1976 claimant sneezed, twis~~d around and fell 
to the floor. He was taken to the hospital. 

Dr. Thomas reported in October 1976 that claimant 
had been first treated on Septembers, 1~7ij tQ, ~,gbablH 
herniated disc L4-i5, right. He indicated claimant did tiot 
relate to him any on-the-job injury. 

Claimant was hospitalized from September 8 to Sep
tember 17, 1976 and from October 19 to October 21, 1976. While 
hospitalized in October, claimant unde.rwent a couple of myelo
grams with different interpretations. Claimant received con
servative treatment. 

-~he employer reported that'the steel grate steps were 
covered with rubber mats. Claimant's employer first had 
knowledge of claimant I s claim on November 2, 19.76. The claim, 
which was partially filled out by the employer, was denied by 
the Fund on December 13, 1976. 

Th·e ALJ found that claimant's witnesses were not 
credible. Upon claimant's admission to the hospital in Septem
ber 1976, claimant alleged he slipped on a grate at work and 
injured his back a little bit but k~pt working and did not see 
a doctor or take any medication. Dr. ~homas reported that ~ 
claimant had been well prior to the day of his hospitalization. • 
The ALJ concluded, based on the inconsistencies in the evidence, 
that claimant had not met his burden of proof. 

The Board, after de nova review, concurs with the 
ALJ's conclusions and findings. The medical reports do not 
show claimant had any problems with his back until approximately 
six weeks after he quit his employment. This coupled with 
claimant's lack of credibility as well as that of the other 
witnesses testifying in his behalf convinces the Board that 
claimant failed to prove that he had suffered a compensable 
industrial injury on July 12, 1976. 

ORDER 

~he ALJ 1s order, dated November 21, 1977, is affirmed, 
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trouble moving out of the mobile home provided by the employer.
Gn September 6 , 1976 claimant sneezed, twis'ced around and fell
to the floor. He was taken to the hospital.

Dr, Thomas reported in October 1976 that claimant
had been first treated on September 8^ 1976 ptObablG
herniated disc L4-L5, right. He indicated claimant did not
relate to him any on-the-job injury.

Claimant was hospitalized from September 8 to Sep
tember 17, 1976 and from October 19 to October 21, 1976. While
hospitalized in October, claimant underwent a couple of myelo
grams with different interpretations. Claimant received con
servative treatment.

•The employer reported that the steel grate steps were
covered with rubber mats. Claimant's employer first had
knowledge of claimant's claim on November 2, 19.76. The claim,
which was partially filled out by the employer, was denied by
the Fund on December 13, 1976.

The ALJ found that claimant's witnesses were not
credible. Upon claimant’s admission to the hospital in Septem
ber 1976, claimant alleged he slipped on a grate at work and
injured his back a little bit but kept working and did not see
a doctor or take any medication. Dr. Thomas reported that
claimant had been well prior to the day of his hospitalization.
The ALJ concluded, based on the inconsistencies in the evidence,
that claimant had not met his burden of proof.

The Board, after de novo review, concurs with the
ALJ's conclusions and findings. The medical reports do not
show claimant had any problems with his back until approximately
six weeks after he quit his employment. This coupled with
claimant's lack of credibility as well as that of the other
witnesses testifying in his behalf convinces the Board that .
claimant failed to prove that he had suffered a compensable
industrial injury on July 12, 1976.

ORDER

Th^ ALJ*s order, dated November 21, 1977, is affirmed

%
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WCB CASE NO. 77-4035 AUGUST 15, 1978 
j_ 

!' GAIL R0
1
SS, CLAIMANT . 1 

David Vandenbe~~, Jr~7 Claimant's Atty. 
SAIF, L1egal Services, Defense fl.tty. 
Request1 for Review by the SAIF; 

' I 

Reviewed bv Board Members Viilson and Phillips . 
.J. r 

1 
The State Accident rrnsurance Fund seeks Board re-

view of the Administrative Law: Judge's (ALJ) order which awarded 
claimarit compensation for perm'anent partial disability equal to. 
96° for 30% unscheduled disabi1lity .for her low back injury. · 

I Claimant, a 20-year!-old nurse's aide, sustained a ·co"m-
pensable injury to h~r low ba~k on October 24, 1974 when she 
was ta*ing a 20-~ound tractiori weight off a pulley. She felt 
discomfort in her right low b~ck and right leg. Dr. Kochevar 
diagno~ed an acute back strai~. 

/ Dr. Conn reported {n December 1975 that claimant was 
not cabable of returning to wdrk as he had expected earlier and 
he verlfied that claimant had:been off work ~i~~~ hor injury. 

I . ' 

j On January·2, 1977) Dr. Conn said that he did not 
feel any permanent disability;would result from claimant's in
jury. I On ~ebruary 19, 1975 h~ found that cla~m~nt was medi
cally rtationary and_had rele~sed her for modified work on Feb-
ruary G, 1975. j 

I Dr. Lillv examined/claimant in March 1975 and found 
that she had made a full recovery with no permanent disability. 
Eis di1agnosis was a low back strain. 

I A Determination Or~er, dated April 20, 1975, awarded 
claim9nt compensation for temporary total disability from Oct
ober 24, 1974 through Januar~ 31, 1975. 

Cl~imant atternpteJ to return to work but was not re-
hired. · ! 

I i 
In September 1976 Dr. Conn reported that claimant 

continued to have back pain ahd that her legs tingled and 
became numb. , He sugqested rne'dica tion and ultrasound. In 
November 1976, he indicated t 1hat claimant continued to have 
back ~ain related to any acti~iti requiring significant lift-. 
ing, twisting or straining. Be felt these problems were re
lated Ito her original injury.I 

I On November 16, 1976 the Fund denied claimant's ag-
gravalion claim. I 

1 Dr. Klump reported in February 1977 that claimant's 
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WCB CASE NO. 77-4035 AUGUST 15, 1978

GAIL ROSS, CLAI ANTDavid v'andenberg, Jr.-, Claimant's Atty,
SAIF, L^egal Services, Defense Atty.
Request' for Review by the SAIF|

Reviewed by Board  embers VJilson and Phillips.
The State Accident Insurance Fund seeks Board re

view of the Administrative Law| Judge's (ALJ) order which av/arded
claimant compensation for permanent partial disability equal to.96° for 30% unscheduled disability 'for her low back injury.

Claimant, a 20-year!-old nurse's aide, sustained a'com
pensable injury to her low back on October 24, 1974 when she
was taking a 20-pound traction weight off a pulley. She felt
discomfort in her right low ba!ck and right leg. Dr. Kochevar
diagnosed an acute back strain.

Dr. Conn reported in December 1975 that claimant was
1^1 •not capable of returning to work as he had expected earlier and

he verified that claimant had ibeen off work dihdS hSI injury.
On January-2, 197?J Dr. Conn said that he did not

feel any permanent disability;would result from claimant's injury. I On February 19, 1975 he found that claimant was medi
cally stationary and had released her for modified work on Feb
ruary 3, 1975. 1

that s
Dr. Lilly exam.ined'claimant in  arch 1975 and found

he had made a full recovery with no permanent disability.
His diagnosis was a low back strain.

I A Determination Order, dated April 20, 1975, awarded
claimant compensation for temporary total disability from Oct
ober 24, 1974 through January 31, 1975.

hired.
Claimant attempted to return to work but was not re

in September 1976 Dr. Conn reported that claimant
continued to have back pain and that her legs tingled and
became numb. He suggested medication and ultrasound. In
November 1976, he indicated that claimant continued to have
back pain related to any activity requiring significant lift-,
ing, twisting or straining. He felt these problems were re
lated to her original injury.

On November 16, 1976 the Fund denied claimant's ag
gravation claim.

Dr. Klump reported in February 1977 that claimant's
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problems with h~r low back and leg were the result of 
an aggravation of a pre-existing low back and leg condition. 
He thought that claimant had not suffered any new injuries, 
but was experiencing a continuation of pain from her 1974 
injury. 

Dr. Conn indicated in Ilarch 1977 he had prescribed 
muscle relaxants for claimant's back and leg pain in 1974, 
1975 and 1976. 

Henry L. Seifert, ALJ, entered an Opinion and Order 
on April 15, 1977 which set aside the denial by the Fund and 
remanded claimant's aggravation claim to it for acceptanc·e 
and payment of compensation from September 10, 1976 until it 
was closed pursuant to ORS 656.268. 

A Determination Order, dated Hay 27, 1977, awarded 
claimant compensation only for additional temporary total dis
ability from October 15, 1976 through January 7, 1977, 

Dr. Balme indicated in November 1977 that claimant 
felt the back exercises he had prescribed for her aggravated 
her pain. He felt it was best for claimant to return to work 
and indicated thit he did not find any evidence of a herniated 
disc or earl:'{ arthritis. Dr. Bal.me recommended claimant con
tinue with her exercises and use mild analgesics as neided for 
:i:,ain. 

Dr. Conn said in January 1978 claimant should not 
do any work requiring lifting, twisting and straining. He 
suggested an evaluation by the Vocational Rehabilitation Divi
sion to determine if she could be gainfully employed at an 
occupation which did not require these activities. He felt 
she was intelli5ent and a g9Q~ ~~nQ~Q~t~ for vocational reha
bilitation. 

Claimant has a high school education. She has 
worked as a veterinarian's assistant after her injury, but 
eventually was forced to quit because of low back pain. 

Claimant testified that prolonged walking, sitting, 
or stand~ng cquse her back pain which radiates down both legs. 
She feels she would be unable to return to either the nurse's 
aide or veterinarian's assistant's job because of the. liftin~ 
requirements. Cl~imant also feels she has no skills to do 
any other form of employment. 

The ALJ, after considering the effect the industrial 
injury has had on claimant's potential wage earning capaci t·y, 
granted claimant an award equal to 96° for 30% unscheduled dis
ability for her low back injury. 

The Board, after de novo review, finds that claimant 
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recent problems with her low back and leg were the result of
an aggravation of a pre-existing low back and leg condition.
He thought that claimant had not suffered any new injuries,
but was experiencing a continuation of pain from her 1974
injury.

Dr. Conn indicated in ilarch 1977 he had prescribed
muscle relaxants for claimant's back and leg pain in 1974,
1975 and 1976.

Henry L. Seifert, ALJ, entered an Opinion and Order
on April 15, 1977 which set aside the denial by the Fund and
remanded claimant's aggravation claim to it for acceptance
and pa^mnent of compensation from September 10, 1976 until it
was closed pursuant to ORS 656.268.

A Determination Order, dated Ilay 27 , 1977, awarded
claimant compensation only for additional temporary total dis
ability from October 15, 1976 through January 7, 1977.

Dr. Balme indicated in November 1977 that claimant
felt the back exercises he had prescribed for her aggravated
her pain. He felt it was best for claimant to return to work
and indicated that he did not find any evidence of a herniated
disc or early arthritis. Dr. Balme recommended claimant con
tinue with her exercises and use mild analgesics as needed for
pain.

Dr. Conn said,in January 1978 claimant should not
do any work requiring lifting, twisting and straining. He
suggested an evaluation by the Vocational Rehabilitation Divi
sion to determine if she could be gainfully employed at an
occupation which did not require these activities. He felt
she was intelligent and a g99(jl fOl VOCdtiOnfll r ha
bilitation.

Claimant has a high school education. She has
worked as a veterinarian's assistant after her injury, but
eventually was forced to quit because of low back pain.

Claimant testified that prolonged walking, sitting,
or standing cause her back pain which radiates down both legs.
She feels she would be unable to return to either the nurse's
aide or veterinarian's assistant's job because of the. lifting
requirements. Claimant also feels she has no skills to do
any other form of employment.

The ALJ, after considering the effect the industrial
injury has had on claimant's potential wage earning capacity,
granted claimant an award equal to 96° for 30% unscheduled dis
ability for her low back injury.

The Board, after de novo review, finds that claimant
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does nol .have a serious back iljury. The limitations placed 
on her bre no lifting, twisti~~ and straining and based on 
these 1limitations, she will not be .~ble to return to her former 
lines o~ employment. However,jth~ totality of the evidence, 
;Lndicates claimant is not well1motivated to return to work, 
ev~n th1ough she is intelligenti and even -1:.l\augh -this has been 
suggesled as b~ing in her best! interest. _ · 

. j The Board concludesj that claimant would be ade~uately 
compensated for her loss of wage earning capacity by an award 
equal to 32° for 10% unscheduled low.back disability. · 

I 
ORDER 

I 
I 

I The ALj 1s order, ~~,~d MJIOh 7, 1978, io mo~1t.i:'?d. 
I • 

/ Claimant is entitl~d to an award of compensation 
equal to 32° for 10% unscheduled disability to her low back. 
This is in lieu of any prior awards. 

I r 
The ALJ 's· 'order is ! affirmed in all other respects. 

WCB CASE NO. 77-50~7 

DARRELL C. THOMPSON, CLAIMANT/ 
J. David Coughlin, Claimant'sl Atty. 
SAIF, /Legal Services, Defense' Atty. 
Request for Review by Claiman1t 

1 

I 

AUGUST 15, 1978 

' 

Reviewed by Board Bembers Nilson and aoore. 
: 

Claimant seeks Boahd review of the Administrative 
Law Judge's {ALJ) order which affirmed the Fund's denial.of 
his c]aim for aggravation. . 

. I .. The Board, after df nova review, af~irm~ and ad9pts 
the Opinion and Order of the ~LJ, a-copy of which is attached 
heret6 and, by this referencd, is.made a part here6f. 

! ~RDER 
I 
! . 

The order of.the 1µ,J, dated February 23, 1978, is af-
firmed. 

..:22 3-

#

do s not .hav a s rious back injury. Th limitations plac d
on h r ar no lifting, tv;isting and straining and bas d on 
th s llimitations, sh v;ill not b .abl to r turn to h r form r
lin s o|f  mploym nt. How v r, .th totality of th  vid nc ,
ii^dicat s claimant is not \v ll I motivat d to r turn to work, v n th|ough sh is int llig nt! and  v n thOUgh -thlS hflS bCCH
sugg st d as b ing in h r b st!int r st,

I The Board concludesj that claimant would be adequately
compensated for her loss of wage earning capacity by an award
equal do 32® for 10% unscheduled low back disability.

tORDER

Th ALj's ord r, dat d Maroli 7, 1978, is modifi d.' ,■
Claimant is entitled to an av;ard of compensationequal to 32° for 10% unscheduied disability to her low back.

This is in lieu of any prior awards.
[The ALJ's" order is'affirmed in all other respects.

WCB CASE NO. 77-5037
DARRELL C. THO PSON, CLAI ANT;J. David Coughlin, Claimant's| Atty.
SAIF, Legal Services, Defense Atty.Request for Review by Claiman't

AUGUST 15, 1978

Reviewed by Board  embers Wilson and  oore.
Claimant seeks Board reviev; of the Administrative

Law Judge's (ALJ) order which
his claim for aggravation.

affirmed the Fund's denial of

The Board, after de novo review, affirms and adopts
the Opinion and Order of the ALJ, a -copy of which is attachedhereto and, by this reference’, is'made a part hereof.

ORDER

firmed.
The order of'the i^J, dated February 23, 1978, is af-
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WCB CASE NO.• 76•5]45 

JAMES WOHLMACHER, CLAIMANT 
Wheelock, Neihaus, Baines, Murphy 

& Ogilvy, Claimant's Attys. 
Jones, Lang, Klein, Wolf & Smith, 

Defense Attys. 

AUGU£T 15, 19 79 

A request for review, having been duly filed with the 
·norkers' Compensation Board in the above entitled matter by the 
claimant, and said request for review now having been withdrawn,· 

IT IS THERI:FORE ORDERED that the request for review 
now pending before the Board is herepy dismissed and the order 
of the Administrative Law Judge is final by operation of law. 

. ' 

SAIF CLAIM NO. KC 186886 

JOHN D. WOOD, CLAIMANT 
Bailey, Welch, Bruun & Green, 

Claimant's Attys·. 
SAIF, Legal Services, Defense Atty. 
Own Motion Determination · 

AUGUST 15, 1978 . 

On August 10, 1977.claimant, by and through his at
torney, had petitioned the Board to exercise its own motion 
jurisdiction pursuant to ORS 656:278 and reopen his claim for 
an industrial injury suffered on r-1ay 29, 1969. Claimant's 
claim had been closed on April 8, 1970 and his aggravation 
rights had expired. Medical reports were furnished to the 
3oard in support of claimant's petition. 

The Board, after considering all the medical reports, 
concluded that claimant's claim should be reopened· for further 
treatment and surgery relating to his 1969 injury and by an 
Own Motion Order, dated September 19, 1977, remanded the claim 
to the Fund with compensation for temporary total disability 
to commence qn the date claimant was hospitalized for surgery 
and until his claim was closed pursuant to ORS 656.278. 

On July 19, 1978 the Fund requested a d~termination 
of claimant's condition and on August 8, -1978 the Evaluation 
Division of the Workers' Compensation Department recommended 
that the Board only award claimant compensation for time loss 
from January 30, 1977, the date the initial surgical procedures. 
were performed, ·through June 12, 1977, the date claimant re
turned to work. On January 26, 1978 claimant had been examined 
by the Orthopaedic Copsultants and found to have minimal im
pairment. Dr. Eastwood, claimant's treating physician, con
curred. · 
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WCB CASE N0.‘ 76-5345 AUGUST 15, 1979
JA ES WOHL ACHER, CLAI ANT
Wheelock, Neihaus, Baines,  urphy

& Ogilvy, Claimant's Attys.
Jones, Lang, Klein, Wolf & Smith,

Defense Attys.

A request for review, having been duly filed with the
Workers' Compensation Board in the above entitled matter by the
claimant, and said request for review now having been withdrawn,'

IT IS THEREFORE ORDERED that the request for review
now pending before the Board is hereby dismissed and the order
of the Administrative Law Judge is final by operation of law.

SAIF CLAI NO. KC 186886 AUGUST 15, 1978

JOHN D. WOOD, CLAI ANT
Bailey, Welch, Bruun & Green,

Claimant's Attys.
SAIF, Legal Services, Defense Atty,
Own  otion Determination

On August 10, 1977.claimant, by and through his at
torney, had petitioned the Board to exercise its own motion
jurisdiction pursuant to ORS 656.278 and reopen his claim for
an industrial injury suffered on  ay 29, 1969. Claimant's
claim had been closed on April 8, 1970 and his aggravation
rights had expired.  edical reports were furnished to the
Board in support of claimant's petition.

The Board, after considering all the medical reports,
concluded that claimant's claim should be reopened for further
treatment and surgery relating to his 1969 injury and by an
Own  otion Order, dated September 19, 1977, remanded the claim
to the Fund with compensation for temporary total disability
to commence on the date claimant was hospitalized for surgery
and until his claim was closed pursuant to ORS 656.278.

On July 19, 1978 the Fund requested a determination
of claimant's condition and on August 8, 1978 the Evaluation
Division of the Workers' Compensation Department recommended
that the Board only aw^ard claimant compensation for time loss
from January 30, 1977, the date the initial surgical procedures,
were performed, through June 12, 1977, the date claimant re
turned to work. On January 26, 1978 claimant had been examined
by the Orthopaedic Consultants and found to have minimal im
pairment. Dr. Eastv/ood, claimant's treating physician, con
curred. •
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The Board concurs iri the recommendations of the Eval-
uation rvision. I 

ORDER 
I 

I 
disability 

I 

I 

. 
ClJimant is awnrdedicompenij4tion for temporary total 
commencing January 30, 1977 through June 12, 1977. 

j Claimant's attorney 1was previously awarded a reason-
able attorney I s· fee for his services in the Own Hot ion Order 

I of September 19, 1977...:, 

I 

WCB CASE NO. 77-517:3 AUGUST 16, 1978 

LEO C. [FLEMING; CLAIMANT 
Richards on, Murphy & Nelson, Claimant's A ttys. 
SAIF, iegal Services, Defense !Atty. 
Order Abating Order on Review • 

I ' I 
I 

. . I 
view in 

I 

On July 18, 1978 tJe Board entered its Order on Re
the above entitled matter. 

j 
. . I · On August 1s·, 1978 ;the Board was advised that there 
was a ~asic misunderstanding of the issues involved at the 
time of the hearing before the Administrative Law Judge, there~ 
fore, lhe State Accident InsuJance· Fund, with the consent of 
the cl1imant' s attorney, re11:'uested that the said Order on Re
view b~ held in abeyance for jo days, pending a resolution of 
the mAtt~~ hy g~ipulation of 4he pnrtiea .pr~5ently peing pro-

cessedi. The Board conclude! that it.would be in the best in-
terests of all parties involv4d to abate its Order on Review 
until ~t has received a stipuiat~on signed by all of the par~ 
ties ahd submitted. for approval by t,he members of the Board i 
and iJ is the express intent hf the Board that this order shall 
toll tbe provi1sions of ORS 656.295(8). 

I 

IT IS so ORDERED. ·I 

I 
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The Board concurs in the recommendations of the Eval
uation Division. |.

ORDER

Claimant is awarded iCOmpsn§ation for temporary total
disability commencing January 30, 1977 through June 12, 1977.

Claimant's attornevjwas previously awarded a reasonable attorney's' fee for his services in the Own  otion Order
of September 19, 1977^,

WCB CASE NO. 77-5173 AUGUST 16, 1978

LEO C. FLE ING, CLAI ANT
Richardson,  urphy & Nelson, Claimant's Attys
SAIF, Legal Services, Defense 'Atty.
Order Abating Order on Review •

I On July 18, 1978 the Board entered its Order on Re
view in the above entitled matter.

, I ■ On August 15, 1973 jthe Board was advised that there
was a basic misunderstanding of the issues involved at the
time of the hearing before the Administrative Law Judge, there
fore, the State Accident Insurance' Fund, with the consent of
the claimant's attorney, requested that the said Order on Re-
viev/ be held in abeyance for 30 days, pending a resolution of
the mdtt^y bv Stipulation of th parti a .pr ssntiy !?eing pro-cessedl •

The
terests of all

Board concludes that it would be in the best in
parties involved to abate its Order on Reviewuntil it has received a stipuiation signed by all of the par

ties and submitted'”for approval by the members of the Board ^and it| is the express intent of the Board that this order shall
toll the provisions of ORS 656.295(8).

IT IS SO ORDERED.
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D. ALLISON, CLAIMANT 
Dye & Olson, Claimant's Attys. 
Rankin, McMurray, Osburn & Gallagher, 

Defense Attys. 
Request for Review by Claimant 
Cross-appealed by Employer 

l\UGU5T 17, 1~78 

Reviewed by Board i-1ernbers Wilson and Hooreo 

Claimant seeks Board review of the Administrative 
Law Judge's (ALJ) order which remanded claimant's aggravation 
claim to it for acceptance and payment of compensation. Claim
ant contends that he is entitled to a penalty in addition to 
time loss.prior to August 10, 1977. The employer contends 
that claimant did not suffer an aggravation but, in f~ct, ~n 
occupational disease which should be the responsibility of 
Modern Plumbing. 

The Board, after de novo review, affirms and adopts 
the Opinion anq Order of the ALJ, a copy of which is attached 
hereto and, by this referen~e, is made a part hereof. 

ORDER 

The order of the ALJ, dated March 22, 1978, is af-
firmed. 

WCB CASE NO. 77-4561 

ROY E. BLAIR, CLAIMANT . 
Ringo, Walton & Eves, Claimant's Attys. 
SAIF, Legal Services, Defense Attys. 
Request for Review by Claimant 

AUGUST 17, 1978 

Reviewed _by Board llembers Wilson and Hoore~ 

Claimant seeks Board review of the Administrative 
Law Judge's (ALJ) order which granted the Fund's motion to 
dismiss his request for hearin5 b~sed, on in~ t~~t tnat ~laim
ant had requested and -received a lump sum award and, there
fore, was not entitled to a hearing. 

The Board, after de novo review, affirms and adopts 
the Order on I-lotion of the· ALJ, a copy of which is attached· 
hereto and, by this reference, is made a part hereof. 

ORDER 

The order of the ALJ, dated January 13, 1978, is af-. 
firmed. 
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AUGUST 17, 1978wgg CASE wg. 77-«5i
STEPHEN D. ALLISON, CLAI ANT
Dye & Olson, Claimant's Attys.
Rankin,  c urray, Osburn & Gallagher,
Defense Attys.

Request for Review by Claimant
Cross-appealed by Employer

Reviewed by Board  embers Wilson and  oore,
Claimant seeks Board review of the Administrative

Law Judge's (ALJ) order which remanded claimant's aggravation
claim to it for acceptance and payment of compensation. Claim
ant contends that he is entitled to a penalty in addition to
time loss prior to August 10, 1977. The employer contends
that claimant did not suff r an aggravation but, in fact, an
occupational disease which should be the responsibility of
 odern Plumbing.

The Board, after de novo review, affirms and adopts
the Opinion and Order of the ALJ, a copy of which is attached
hereto and, by this reference, is made a part hereof.

■ ORDER
The order of the ALJ, dated  arch 22, 1978, is af

firmed.

WCB CASE NO, 77-4561 AUGUST 17, 1978

ROY E. BLAIR, CLAI ANT
Ringo, Walton & Eves, Claimant's Attys
SAIF, Legal Services, Defense Attys,
Request for Review by Claimant

Reviewed by Board  embers Wilson and  oore,
Claimant seeks Board review of the Administrative

Law Judge's (ALJ) order which granted the Fund's motion to
dismiss his rec^uest for hearing based on tl^e thftt ClSilTl”
ant had requested and received a lump sum award and, there- -
fore, was not entitled to a hearing.

The Board, after de novo review, affirms and adopts
the Order on  otion of the‘ALJ, a copy of which is attached'
hereto and, by this reference, is made a part hereof,

ORDER

firmed.
The order of the ALJ, dated January 13, 1978, is af-•
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CASE NO. 

SHARON LAMBERT, CLAIMANT 

I 
77-6031 

. "! j' ' ,, i 

Dye & Olson; Claimant'·s Attys. 
Bruce Bbttini, Defense Atty. / 
Request for Review by Claimant! 

' 
I 

AUGUST 17, 1978 

I 
Reviewed by Board H~mbers ~'lil son and !loore. 

I Claimant seeks Board review of the Administrative 
Law Juqge' s (ALJ) order which granted her compensation equal_ 
to 32° 1for 10% unscheduled low back disability. Claimant 
contends this award is inadequate~ · 

I . 
I The Board, after de novo review, affirms and adopts 

the Opinion and Order of the ALJ, a copy of which is attached 
hereto !and, by this reference,'. is made a part hereof. 

i 
ORDER 

I 
firmedl 

I 

The order of ,the AijJ, dated Narch 10, 1978, is af-

I • •,..-1,a 

I 
I 

I 

I 
CLAIM NO. 133-CB-2148600 

I 
' 

ARTHUR1 LeCLAIRE, CLAIMANT ; . 
Thomasi J. Mortland, Claimant is Atty. 
Own Moltion Order ; 

AUGUST 17, 1978 

j On July 12, 1978 t~e Board received a request from 
claimant to ex.ercise its own rtlotion jurisdiction and reopen 
his cl~im for a compensable iridustrial injury sustained on 
Januarly 17, 1969 while in thef employ of Wagner r:ining Scoop 
whose ~orkers' ,compensation coverage was furnished by The 
Trave~ers Insurance Company. jclaimant's claim was closed 
by a determination Order dated March 24, 1970 and his aggra
vatioti rights have expired. 1 

i In his request addkessed to the ·Board, claimant 
stated that his proble~s worsened and on January 14, 1972 he 
had hdd another surgery and a~so a fusion (the first surgery 
was a llaninectomy performed prior to the first closure of 
the claim). Claimant had add:itional back suraery on November 
30, 1~72 and ~is claim was ag~in closed by in~ther Determin-
ation I order. · I I • . . 

I Cl~imant was serit ~o school by Travelers until 
July 1974 at which time he returned to work. Claimant states 
that tle re-injured his back fn October 1975 and was told by 

I ' 

Dr. Eckhardt that the injury·r~::::hing to do with the ori-

WCB CASE NO. 77-6031

SHARON LA BERT, CLAI ANT
Dye & Olson,' Claimanf’s Attys.
Bruce Bottini, Defense Atty.

AUGUST 17, 1978

Request for Review by Claimant.

Reviewed by Board  embers Wilson and  oore
Claimant seeks Board review of the Administrative

Law Judge's (ALJ) order which granted her compensation equal
to 32° [for 10% unscheduled low back disability. Claimant
contends this award is inadequate.

I The Board, after de[ novo review, affirms and adopts
the Opinion and Order of the  -J, a copy of which is attachedhereto land, by this reference,' is made a part hereof.

ORDER
The order of^the AL|J, dated  arch 10, 1973, is af

firmed]

CLAI NO. 133-CB-2148600 AUGUST 17, 1978

ARTHUR LeCLAIRE, CLAI ANT 1.Thomasj J.  ortland, Claimant* s Atty.
Own  otion Order

On July 12, 1978 the Board received a request from
claimant to exercise its own motion jurisdiction and reopen
his cl’aim for a compensable industrial injury sustained on
January 17, 1969 while in thej employ of Wagner I'ining Scoop
whose workers' .compensation coverage was furnished by TheTravellers Insurance ' Company. | Claimant's claim was closed
by a Determination Order dated  arch 24, 1970 and his aggra
vation rights have expired.

In his request addressed to the Board, claimant
stated that his problems worsened and on January 14, 1972 he
had had another surgery and also a fusion (the first surgerywas a jlaminectomy performed prior to the first closure of
the claim). Claimant had additional back surgery on November
30, 1972 and his claim was again closed by another Determin
ation lorder. J

Claimant was sent jto school by Travelers until
July 1974 at which time he returned to work. Claimant states
that he re-injured his back in October 1975 and was told by
Dr. Eckhardt that the injury had nothing to do with the ori-
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injury· of January 17,· 1969. Cl·aimant states he has had 
trouble intermittently since October 1975 but it had not been 
severe enough to keep him from 11 normal functions" until this 
last year. 

On June 20, 1978 claimant was exarained by Dr. Wil
liam Taylor in Austin, Texas, A copy of Dr. Taylor's report, 
addressed to Travelers, was attached to claimant's request. 

I 

On July 18, 1978 Travelers was advised of claimant's 
request and asked to respond stating its position. 

On July 31, 1978 Travelers responded, stating that 
it opposed the reopening of the claim based upon claimant's 
statements in his request and the history obtained by Dr. 
Taylor, both of which indicated that claimant's present con
dition was related to a new injury suffered in October 1975 
while claimant was employed by Lanier Brugh, Inc., and which 
had been accepted by that employer's carrier. 

T~avelers further alleged that claimant was medi
cally stable following the last closure of his claim for the 
1969 injury in JUne 1973 .and until the new -injury sustained 
in 1975, that since August 1974 claimant has been steadily 
employed as a truck driver, security. guard and bus driver and 
that the physical stress of such employment and, in particu
lar, the 1975 injury has caused claimant's current symptoms. 

The Board, aft~r giving consid~ration to th~ fact~ 
set forth in claimant 1 s letter and Dr. Taylor's report as 
well as the information contained in the response from Travel
ers, concludes that claimant's present condition is not at-· 
tributable to his January 17, 1969 injury; in fact, the evi
dence indicates that claimant had an independent intervening 
industrial injury in October 1975 which materially contributed 
to claimant 1 s present physical condition. 

The Board concludes that claimant's request that the 
Board reopen his claim for the industrial injury of January 17, 
1969 should be denied. 

IT IS SO ORDERED. 
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ginal injury of January 17, 1969. Claimant states he has had
trouble intermittently since October 1975 but it had not been
severe enough to keep him from "normal functions" until this
last year.

On June 20, 1978 claimant was examined by Dr. Wil
liam Taylor in Austin, Texas, A copy of Dr. Taylor's report,
addressed to Travelers, v;as attached to claimant's request.

On July 18, 1978 Travelers was advised of claimant's
request and asked to respond stating its position.

On July 31, 1978 Travelers responded, stating that
it opposed the reopening of the claim based upon claimant's
statements in his request and the history obtained by Dr.
Taylor, both of which indicated that claimant's present con
dition was related to a new injury suffered in October 1975
while claimant was employed by Lanier Brugh, Inc., and which
had been accepted by that employer's carrier.

Travelers further alleged that claimant was medi
cally stable following the last closure of his claim for the
1969 injury in June 1973 and until the new injury sustained
in 1975, that since August 1974 claimant has been steadily
employed as a truck driver, security, guard and bus driver and
that the physical stress of such employment and, in particu
lar, the 1975 injury has caused claimant's current symptoms.

Th Board, aft r giving consid ration to th factsset forth in claimant's letter and Dr. Taylor's report as
well as the information contained in the response from Travel
ers, concludes that claimant's present condition is not at-
tributable to his January 17, 1969 injury; in fact, the evi
dence' indicates that claimant had an independent intervening
industrial injury in October 1975 which materially contributed
to claimant's present physical condition.

The Board concludes that claimant's request that the
Board reopen his claim for the industrial injury of January 17,
1969 should be denied,

IT IS SO ORDERED.
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' i WCB :CASE NO. 76-63~, 

FRANCIS R. LIVINGSTON, CLAIMANT 
Luebke I& Wallingford, Claimant I s A ttys. 
Roger Warren, Defense Atty. j 

SAIF, Uegal Services, Defense Atty. 
Order df Remand 

AUGUST 17, 1978 

I . I 

I Revi~wed by Board r.ilmbers Wilson and :!oore. 

1· Clai~ant requests B~ar~-review of the Administrative 
Law Judge's (ALJ) order which ii.ffirmed the employer's denial of 
his clalrn for.an.occupational disease. 

· I Stated brieflv, the j evidence indicates that claimant 
I -

worked ,for the err.player from 1969 until October 15, 1976, most 
of the ~ime as a fork lift driter which required frequent lift
ing of heavy objects. Claimant's. first back problem occurred 
on Febr1uary 25, 1970 and he fiied a claim against his employ
er's carrier, at that time the.State Accident Insurance Fund. 
The dis~osition of this claim is not clearly set forth ·in the 
record ·1 l · 

: 1 During the years cl1irn~nt continued working fo~ the 
same employer with a constant tendency to become symptomatic 
dependfng upon the nature and ~xtent of his activities. ·The 
ALJ foulna that claimant missed: time from work- periodically af-: 
ter 19~0 because of his back symptoms which gradually worsened. 
until dlairnant left his employment on October 15, 1976. 

I The ALJ, b~sically,! finds that, based upon claimant's 
own testimony, he has not suff~red a new industrial injury, 
that h~s main problem is relat~d, essentially, to a back which 
can no !longer meet the physica~ demands of his job. The ALJ 
indicates in his order that the Fund was never joined in these 
r:,roceedings although the emplo¥er's present workers' compensa
tion c~rrier, tmployers Insura~ce of Wausau, had requested such 
joinde~. He also states that had the Fund been oroperly joined 
it was.Ivery po~sible that it wbuld have been to ~o purpose and 
that the only relief to which ~laimant might be entitled from 
the Furid would ·have to come th1rough the Board's exercise of its 
own mo~ion jurisdiction pursuapt to ORS 656.278, depending upon 
the status of the 1970 Fund claim. 

I The noard, after relicwing de novo the record 
presen{ed to it, finds that th~ Fund should have been joine6 
and th � t the hearing should no

1

1t have proceeded without the 
Fund as a party defendant. 

I In ~rder for the AJJ to effectively determine 
whether claimarit has suffered ~n aggravation of a 1970 in
jury which would be the responsibility of the Fund or 
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AUGUST 17, 1978WCB CASE NO. 76-6334

FRANCIS R. LIVINGSTON, CLAI ANTLuebke |& Wallingford, Claimant's Attys.
Roger Warren, Defense Atty.SAIF, iJegal Services, Defense Atty.
Order of Remand

Reviewed by Board  embers Wilson and  oore.
Claimant requests Board review of the Administrative

Law Judge's (ALJ) order which affirmed the employer's denial of
his claim for-an.occupational disease.

Stated briefly, theievidence indicates that claimant
worked ior the employer from 1969 until October 15, 1976, most
of the |time as a fork lift driver which required frequent lift
ing of heavy objects. Claimant's . first back problem occurred
on Febrjuary 25, 1970 and he filed a claim against his employ-
er' s carrier, at that timie the, State Accident Insurance Fund.
The disposition of this claim is not clearly set forth in therecord. • i

1

During the years claimant continued working for the
same em^ployer with a constant tendency to become symptomatic
dependi'ng upon the nature and extent of his activities. The
ALJ found that claimant missed'time from work*periodically af
ter 197|0 because of his hack symptoms which gradually worsened,
until claimant left his employment on October 15, 1976.

iThe ALJ, basically,; finds that, based upon claimant's
own testimony, he has not suffered a new industrial injury,
that his main problem is related, essentially, to a back which
can no longer meet the physical demands of his job. The ALJ
indicates in his order that the Fund was never joined in these
proceedings although the employer's present workers' compensa
tion carrier. Employers Insurance of Wausau, had requested such
joinder. He also states that had the Fund been properly joinedit was |very possible that it would have been to no purpose and
that the only relief to Vv’hich claimant might be entitled from
the Fund would have to come through the Board's exercise of its
own motion jurisdiction pursuant to ORS 656.278, depending upon
the status of the 1970 Fund claim.

The Board, after reviewing de novo the record
presented to it, finds that the Fund should have been joined
and that the hearing should not have proceeded without the
Fund as a party defendant.

In order for the ALJ to effectively determinewhether claimant has suffered jan aggravation of a 1970 in
jury which would be the responsibility of the Fund or
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he has sufferea from an occupational disease and the 
Employers Insurance of Wausau would bs reiponsible under the 
iiiast inJurious exposure" rule, the Fun~ must be a partY. 

Therefore, the. Board, pursuant to the provisions 
of ORS 656.295(5) concludes that the above entitled matter 
should be remanded to its Hearings Division with instructions 
to join the State Accident Insurance Fund as a party defendant 
in the above entitled matter and to=set said matter for hear
ing on the issue of whether claimant has suffered an occupa
tional disease as a result of his continuous employment with 
the employer and that his present condition is the responsi
bility of Employers Insurance of Wausau or whether claimant 
has suffered an aggravation of his 1970 industrial -injury 
which had been accepted and his present condition is the re
sponsibility of the State Accident Insurance Fund. 

The Board further concludes that the Opinion and 
Order of the ALJ dated January 24, 1978 should be set aside 
and held null and void. 

IT IS SO ORDERED. 

WCB CASE NO. 78-672 
WCB CASE NO. 78-673 

MELVIN D. LUTTRELL, CLAIMANT 

AUGUST 17, 1978 

Collins, Ve lure & Heyse 11 i Claimant.' s A ttys. 
SAIF, Legal Services, Defense Atty. 
OWn Motion Order Referring for Hearing 

On July 7, 1978 the Board received from claimant, 
by and through his attorney, a motion to exercise its own 
motion jurisdiction pursuant to ORS 656.278 and reopen claim
ant's claim for an industrial injury sustained on March 18, 
1970 while employed by Klamath Road Department, whose carrier 
was the State Accident Insurance Fund. Attached to the re
quest were reports from Dr. Davis, Dr. Gailis and Dr. Balme. 
Claimant's claim was initially closed on October 2, 1970 with 
an award of compensation for tempora~y total disability only. 
Claimant's aggravation rights have ~xpired. 

I 

Claimant also suffered a compensable industrial in
jury on April 7, 1971 while in the employ of Klamath Plywood 
whose carrier also was the State Accident Insurance Fund. 
This claim was closed by a Determination Order dated February 
1, 1972 whereby claimant was awarded 48° for unscheduled low 
back disability. 

On January 25, 1978 claimant, by and through h~s at-

-230-

• 
whether he has suffered from an occupational disease and the
Employers Insurance of Wausau would be responsible under the
"last injurious exposure" rule, the Func5 must Le a party.

Therefore, the, Board, pursuant to the provisions
of ORS 656.295(5) concludes that the above entitled matter
should be remanded to its Hearings Division with instructions
to join the State Accident Insurance Fund as a party defendant
in the above entitled matter and to 'set said matter for hear
ing on the issue of whether claimant has suffered an occupa
tional disease as a result of his continuous employment with
the employer and that his present condition is the responsi- ‘
bility of Employers Insurance of Wausau or whether claimant
has suffered an aggravation of his 1970 industrial'injury
which had been accepted and his present condition is’the re
sponsibility of the State Accident Insurance Fund.

The Board further concludes that the Opinion and
Order of the ALJ dated January 24, 1978 should be set aside
and h ld null and void,

IT IS so ORDERED.

WCB CASE NO. 78-672
WCB CASE NO. 78-673

AUGUST 17, 1978

 ELVIN D. LUTTRELL, CLAI ANT
Collins, Velure & Heysell, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Own  otion Order Referring for Hearing

On July 7, 1978 the Board received from claimant,
by and through his attorney, a motion to exercise its own
motion jurisdiction pursuant to ORS 656.278 and reopen claim
ant's claim for an industrial injury sustained on  arch 18,
1970 while employed by Klamath Road Department, whose carrier
was the State Accident Insurance Fund. Attached to the re
quest were reports from Dr. Davis, Dr. Gailis and Dr. Balme.
Claimant's claim was initially closed on October 2, 1970 with
an award of compensation for temporary total disability only.
Claimant's aggravation rights have expired.

1
Claimant also suffered a compensable industrial in

jury on April 7, 1971 while in the employ of Klamath Plywood.
v;hose carrier also was the State Accident Insurance Fund.
This claim was closed by a Determination Order dated February
1, 1972 whereby claimant was awarded 48° for unscheduled low
back disability.

On January 25, 1978 claimant, by and through his at
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' torney, requested a hearing on:the Fund's unreas6nable refusal 

to pay for medical care and treatment which was related both 
to the ~970 and 1971 indu~tria1 injuries and could have been 
provided under the provisions of ORS 656.245. The· two requests 
origin~lly ~ere corii5iidated for heai~rig and, upon request of 
both parties, the hearing was postponed to enable clQimant's 
request for own motion relief al so to be heard at the same ti_me 
as the ltwo requests on the Fun~• s refusal t;> pay medicals. 

Based upon the req~est from both parties and find
ing it to be iri their best interests, the Board hereby refers 
to its Hearings Division claimant's request for own motion re
lief w~th instructions to set it for hearing on its merits 
at the same time as the in tan~em hearing on NCB Case Nos. 
7 8 - 6 7 2 and 7 8 - 6 7 3 . · ... ·· ! , .. ,. ·· 

I 
I 

Upon conclusion of the hearing, if the Administra
tive Law Judge (ALJ) shall find that the evidence indicates 
claimarit's present condition i's related to his Barch 13,· 1970 
injury /and it has worsened sinpe.the last arrangement or award 
of comoensation which was May[, 1974, he shall cause a trans
cript bf the proceedings to be~ prepared and submitted to the 
Board together with his recomn1endation on the nerits of claim-
ant's :teouest for own motion r 1elief. . 

I -
I The ALJ shall also ~nter his Opinion and Order on 

the issue of unreasonable refusal to oav necessary medical care 
and treatment oursuant to the provisi~n; of ORS 656.245 for 

I • ' 
conditions directly related to either or both the March is, 
1970 a1d April 41, 1971 indust1rial injuries. 

WCB CASE NO. 76-300.5 AUGUST 17, 1978 
.- ·~...,..· I 

I 

ROMA MARTIN, CLAIMANT I 
Thomas 10. Carter, Claimant's Atty. 
SAIF, Degal Services, Defense ~tty. 

I ' 
Request for Review by the SAIi 

Reviewed by Board t1embers Wilson and :,1oore. 
. I 

The State Accident ~nsuranc~ Fund seeks Board review 
of the Administrative Law Judg~'s (ALJ) order which awarded 
~laimaqt. compe~sation equal to! 112° for 35% unscheduled disabil
ity, an increase of 80° over the award by the Determination Or-

1 ' 

der dated October 11, 1976. The Fund contends this award is ex-
• I I cessiv~. I 

[ Claimant, a 23-year~old janitor, sustained a comoen-
sable injury tc:i his back on Ha'.rch 12, 1975 when he was lifting 
a buff~r into the back of a vah. He attempted to work the next 
- b I I ctay, ut was unable. Dr. Ferrante diagnosed an acute lumbosacral 
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torney, requested a hearing on!the Fund's unreasonable refusal
to pay for medical care and treatment which was related both
to the 1970 and 1971 industrial injuries and could have been
provided under the provisions of ORS 656.245, The- two requestsoriginally were cohs5iidated for hearing and, upon request of
both parties, the hearing was postponed to enable claimant's
request for own motion relief also to be heard at the same time
as the

ing it
to its

two requests on the Fund's refusal to pay medicals.

Based upon the request from both parties and find-
to be in their best interests, the Board hereby refers
Hearings Division claimant's request for own motion re

lief with instructions to set it for hearing on its merits
at the
78-672

same.,time as the in tandem hearing on V?CB Case Nos.
and 78-673. . !

Upon conclusion of ^the hearing, if the Administra
tive Law Judge (ALJ) shall find that the evidence indicates
claimant's present condition is related to his Ilarch 13, 1970
injuryjand it has worsened sinbe.the last arrangement or award
of compensation which was  ay 1, 1974, he shall cause a trans
cript of the proceedings to be| prepared and submitted to the
Board 1:ogether with his recommendation on the merits of claim
ant's request for own motion relief.I *

I The ALJ shall also enter his Opinion and Order on
the issue of unreasonable refusal to pay necessary medical care
and treatment pursuant to the provisions of ORS 656.245 for
conditions directly related to either or both the  arch is,
1970 and April 41, 1971 industrial injuries.

AUGUST 17, 1978WCB CASE NO. 76-3005
RO A  ARTIN, CLAI ANT
Thomas O. Carter, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by the SAIF

Reviewed by Board  embers Wilson and  oore.
The State Accident Insurance Fund seeks Board review

of the Administrative Law Judge's (ALJ) order which awardedclaimant compensation equal to| 112'^ for 35% unscheduled disabil
ity, an increase of 80° over the award by the Determination Or
der dated October 11, 1976.
cessive.

le Fund contends this award is ex-

Claimant, a 23-yearp-old janitor, sustained a compen
sable injury to his back on  arch 12, 1975 when he was lifting
a buffer into the back of a van. He attempted to work the next
day, but was unable. Dr. Ferrante diagnosed an acute lumbosacral
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with associGted myofascitis along with a concommitant mid
thoracic and cervical strain. 

Dr. Ferrante released claimant for work as of Narch 
29, 1975 with a request that he continue treating with Dr. Fer
rante. Claimant returned to work as a janitor for 2-3 weeks but 
~as fired. In June 1975 he began work on an assembly line put
ting gaskets on drums and rolling them off the assembly line; 
1e left this job because he could not tolerate it. 

Claimant continued to have back pains and Dr. Ferrante 
referred him to Dr. Davis in August 1975. Dr. Davis found no 
)bjective neurological changes to indicate nerve root compres~ 
sion. He felt claimant did not have a herniated disc, but had 
~ustained a low back strain. 

Dr. 'Ferrante reported in September 1975 that claimant 
~as not medically stationary. He felt claimant still suffered 
from the residuals of his injury and needed vocational rehabil-
i !al ion £e1_1 ~~mg O!hQr typQ o :f Gmploymi;rnt. Claim~-mt could not 
~eturn to his former employment. 

On October 1, 1975, Dr. Shlim opined that claimant 1 s 
~laim should be closed and that claimant demonstrated very little 
jisability. 

found that 
imal range 
:1eadache. 

Dr. Torres examined claimant in October 1975. Ee 
claimant complained of severe low back pain with min
of motion and often mentioned his dizziness and 
His diagnosis was chronic low back myofascial_strain. 

Claimant was referred to the Disability Prevention 
Division and examined by Dr. Van Osdel in November 1975 who 
iiagnosed a chronic_strain lumbar muscles and liga~ents, super
imposed on a mild lumbosacral scoliosis to the left and re
solved chronic strain of the thoracic and cervical muscles and 
ligaments without any limitation of range of motion. 

Dr. Munsey, a psycholgist, reported in November 1975, 
thal claimant hA<l A lO~h g~~~~ ~au~~~ion, had workgd JQ J wJrG• 
houseman, cook, machinist's helper, dishwasher and backhoe 
~perator. Testing revealed claimant had a very serious read
ing deficiency. Dr. Munsey found claimant to be very defen-. 
sive, having moderate to moderately severe anxiety tension re
action with depression. He felt claimant doubted he would be 
able to go back to wc.,rk as a janitor and wanted to be retrained, 
Dr. rlunsey concluded that the prognosis for restoration and re
habilitation were fair. 

Claimant was discharged from the Disability Preven
tion Division on December 10, 1975. He did not need further 
orthopedic or neurosurgical treatment but should continue ~is 
exercises; a job change was indicated with no repetitive 
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sprain with associcted myofascitis along with a concommitant mid
bhoracic and cervical strain.

Dr. Ferrante released claimant for work as of  arch
29, 1975 with a request that he continue treating with Dr. Fer-
cante. Claimant returned to v;ork as a janitor for 2-3 weeks but
-;as fired. In June 1975 he began work on an assembly line put
ting gaskets on drums and rolling them off the assembly line;
le left this job because he could not tolerate it.

Claimant continued to have back pains and Dr. Ferrante
referred him to Dr. Davis in August 1975. Dr. Davis found no
objective neurological changes to indicate nerve root compres
sion. He felt claimant did not have a herniated disc, but had
sustained a low back strain.

Dr. 'Ferrante reported in September 1975 that claimant
vas not medically stationary. He felt claimant still suffered
from the residuals of his injury and needed vocational rehabil-
vtation f&v same oth r typ of  mploym nt. Claimant could not
return to his former employment.

On October 1, 1975, Dr. Shlim opined that claimant's
blaim should be closed and that claimant demonstrated very little
Usability.

Dr. Torres examined claimant in October 1975. He
found that claimant complained of severe low back pain with min
imal range of motion and often mentioned his dizziness and
leadache. His diagnosis was chronic low back myofascial strain.

Claimant was referred to the Disability Prevention
Division and examined by Dr. Van Osdel in November 1975 who
diagnosed a chronic strain lumbar muscles and ligaments, super
imposed on a mild lumbosacral scoliosis to the left and re
solved chronic strain of the thoracic and cervical muscles and
ligaments without any limitation of range of motion.

Dr.  unsey, a psycholgist, reported in November 1975,
that claimant Ka<3 5 10th ^ifads sduc3tion, had workQd as a warg=iouseman, cook, machinist's helper, dishwasher and backhoe
Dperator. Testing revealed claimant had a very serious read
ing deficiency. Dr.  unsey found claimant to be very defen-
sive, having moderate to moderately severe anxiety tension re
action with depression. He felt claimant doubted he would be
able to go back to work as a janitor and wanted to be retrained.
Dr.  unsey concluded that the prognosis for restoration and re
habilitation were fair.

Claimant was discharged from the Disability Preven
tion Division on December 10, 1975. He did not need further
orthopedic or neurosurgical treatment but should continue his
exercises; a job change was indicated with no repetitive
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lifting! overhead of over· 20 pounds, no liftjn5 of over _50 
pounds, no repetitive bending!.l,stooping or twisting. Dr. Fer
rante essential,ly concurred ..;d1pi these recommendations but 
felt cl~imant would need periodic care. 

Claimant had been rlferred for vocational rehabili
tation, but .. ~through an error this referral was withdrawn and 
then reinstated in Mav 1975. 1 Determination Order dated June 
11, 19~6 awarded clai;atit compbnsation for time loss and co~
pensation equa1 to 32° for 10%[unicheduled back disability~ 
it was later set aside by a Determination Order dated July 14, 

I 

1976. . I _ . __ 
Dr .. Butler, in August 1976, found only subJective 

luinbosacral discomfort, and nol objective orthopedic findings_ 
nor ev~dence of a spondylolysis or a ruptured disc. He though1 
claima~t did not have anv perm~nent oartial disability. 

~ I ~ 

Cl~im~nt h~"an to r~egivg rroJt.rnQnt from Dr. ChQrry 
~ I . . 

in September 1976. Dr. ·cherry! felt claimant had a severe, 
chronic! low back strain and a neck strain. He indicated he 
would c!ontinue to treat claimaht conservatively. . 

I In ~eptember 1976, lhe referral to vocational.re-
habili ta tioh \vas -with drawn, ba~ed on· claimant's statements 
that hd had conti~uing pain inj his neck and back and was re
ceivinJ treatm~nt from a doctor three times per week and he 
felt it:'. was um::ealis tic for hit\ to participate in a voe a tional 
rehabi~itation pro~ram. I 

. I 

I A Determination Order, dated October 11, 1976, 
awarded claimant compensation !for temporary total disability 
and corrtpensation equal to 32° 1for -10% unscheduled disability 
resul t~ng from his low back in!j ury. It found claimant was · 
medicajly stationary as of Janhary 27, 1976. 

On October 27, 1976 claimant was involved in an al
tercation with the police. This incident caused claimant to 
experidnce increased pain. ntj~ Cherry felt this aggravated 
his pr~vious injury and admitted claimant to a hospital for 
conserJative treatment. While hospitalized a myelograrn was 
perfor~ed which was negative. Claimant spent approximately 
nin~ aa'ys in the hospital. .. 

. I . c1·a4-mant was again hos pi tali zed in December 197 6 
and examined by Dr. Zivin, a n1eurologist, who diagnosed 
chronid lm-1 back strain with p1ossible sciatic irritation on 
the ridht, dat{ng from his ind~strial injury and aggravated 
recently. He also found chrodic cervical strain, tension 
headaches, associated with cer1vical strain, recent psycholo
gical trauma arid recommended continued bedrest and medication. 

Dr. 'Smith examined !claimant and opined claimant 

_., i <-

m
lifting
pounds,
rante e

overhead of over 20 pounds^ no lifting of over ,50no repetitive bending,[stooping or twisting. Dr. Fer-
ssentially concurred with these recommendations but

felt cl'aimant would need periodic care.

tation.
Claimant had been referred for vocational rehabili-,

but.»-thr,ough an error this referral was withdrawn and
then reinstated in  ay 1975. A Determination Order dated June
11, 197|6 awarded claimant compensation for time loss and com-pensati'on equal to 32° for 10%i unscheduled back disability;
It was
1976 .

later set aside by a Determination Order dated July 14,

Dr.-Butler, in August 1976, found only subjectivelumbosacral discomfort, and nojobjective orthopedic findings
nor evildence of a spondylolysis or a ruptured disc. He thoughi
claimant did not have any permanent partial disability.

Clainant b gan to n o iv troatm nt from Dr. Chorryin September 1976. Dr. ‘Cherryi felt claimant had a severe,
chronic' low back strain .and a heck strain. He indicated he
would continue to treat claimant conservatively. ‘ '

In September 1976, the referral to vocational re
habilitation was'withdrawn, based on'claimant's statementsthat he had continuing pain in| his neck and back and was re
ceiving treatment from a doctor three times per week and he
felt it! was unrealistic for him to participate in a vocational
rehabil itation program.

A Determination Order, dated October 11, 1976,
awarded claimant compensation for temporary total disabilityand compensation equal to 32° 'for 10% unscheduled disability
resulting from his low back in-jury. It found claimant was
medically stationary as of January 27, 1976.

tercati
On October 27, 1976

on with;the police. Th
claimant was involved in an al-

is incident caused claimant to
experience increased pain. Dr: Cherry felt this aggravated
his previous injury and admitted claimant to a hospital for
conservative treatment. While
performed which was negative,
nine days in the hospital.

Claimant was again

hospitalized a myelogram V7as
Claimant spent approximately

lospitalized in December 1976and examined by Dr. Zivin, a n'eurologist, who diagnosed
chronic lov; back strain with possible sciatic irritation on
the right, dating from his industrial injury and aggravatedrecently. He also found chroJic cervical strain, tension
headaches, associated with cer|Vical strain, recent psycholo
gical trauma and recommended continued bedrest and medication.

Dr. 'Smith examined claimant and opined claimant

^
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some degree of an old chronic low ba~k strain injury 
superimposed on a probable lordotiG Gonfiqurfit~on ~t the 
low back. Claimant indicated to Dr. Smith that this condi
tion-had been recently aggravated with new symptoms which 
Dr. Smith could not substantiate by objective findings. He 
felt claimant most likely had a significant functional over
lay to his problem. 

By letter, dated January 4, 1977, the Fund denied 
claimant's request to reopen his claim because of aggravation. 

Claimant does not contend he was entitled to medi
cal treatment and care from the date of his incident with the 
police in October 1976 until after Harch 3, 1977. However, 
Dr. Cherry reported on !-larch 3, 1977 that claimant was almost 
back to the same condition he was in prior to this October in
cident. 

Dr. Cherry continued to treat claimant and in Septem
ber 1977 said cl&imant had a total disability 9ue to his ori
ginal ac·cident of 25% maximum of a whole man. 

Claimint's work- experience consists of laboring types 
of employment. Claimant's current complaints are of stiffness 
in his neck, headaches and pain in the low back and right leq 
aggravated by sitting. 

The ALJ found claimant to be credible. She found 
~hat ·!hQ Fund WJQ not r@sp�n!ibl~ for medical care and treat
ment subseauent to Harch 3, 1977 because claimant has not re
turned to the condition he was prior to the October 1976.inci
dent and the medical care and treatment he is presently receiv
ing is not related to his industrial injury.· 

The ALJ did find that claimant had sustained a 
greater loss of wage earning c~pacity, based on his limitations 
due to his industrial injury and, therefore, increased his 
award for permanent partial disabiiity. 

The Board, after de novo review, finds that claimant 
does have so~e limitations because of his industrial injury, 
however, the intervening incid~nt of October 1976, the alter
cation with the police, has increased definitely claimant's 
problems.. The preponderance of the medical evidence does not 
support an award of 112° for 35% unscheduled disability result
ing from claimant's low back injury. The Board concludes, 
after reviewing all of the evidence, that claimant will be 
adequately compensated for his lo~s of wage earning capacity 
ty 80° for 25% unscheduled low back disability. 

ORDER 

The ALJ's order, dat~d November 10, 1977, is mqdified. 
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• 
had some degree of an bid chronic low back strain injury
sup rimpos d on a probaPl lordotic conficuration of tJislow back. Claimant indicated to Dr. Smith that this condi
tion- had been recently aggravated with new symptoms which
Dr. Smith could not substantiate by objective findings. He
felt claimant most likely had a significant functional over
lay to his problem.

By letter, dated January 4, 1977, the Fund denied
claimant's request to reopen his claim because of aggravation

6)

Claimant does not contend he v;as entitled to medi
cal treatment and care from the date of his incident with the
police in October 1976 until after  arch 3, 1977. However,
Dr. Cherry reported on  arch 3, 1977 that claimant was almost
back to the same condition he was in prior to this October in
cident.

Dr. Cherry continued to treat claimant and in Septem
ber 1977 said claimant had a total disability due to his ori
ginal accident of 25% maximum of a whole man.

Claimant's work  xp ri nc consists of laboring typ s
of  mploym nt. Claimant's curr nt complaints ar of stiffn ss
in his n ck, h adach s and pain in th low back and right l g
aggravat d by sitting.

The ALJ found claimant to be credible. She found
that th Fund was not r sponsibl for m dical car and treat-ment subsequent to  arch 3, 1977 because claimant has not.re
turned to the condition he was prior to the October 1976'inci
dent and the medical care and treatment he is presently receiv
ing is not related to his industrial injury,-

Th ALJ did find that claimant had sustain d a
gr at r loss of wag  arning capacity, bas d on his limitations
du to his industrial injury and, th r for , incr as d his
award for p rman nt partial disability.

The Board, after de novo review, finds that claimant
does have some, limitations because of his industrial injury,
however, the intervening incident of October 1976, the alter
cation with the police, has increased definitely claimant's
problems,. The preponderance of the medical evidence does not
support an award of 112® for 35% unscheduled disability result
ing from claimant's low back injury. The Board concludes,
after reviewing all of the evidence, that claimant will be
adequately compensated for his loss of wage earning capacity
by 80® for 25% unscheduled low back disability.

ORDER
The ALJ's order, dated November 10, 1977, is modified

9
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... ~ ... ~ 

Claimant is granted an award of compensation for per
manent partial 'disability eqtld~ to 80° for 25% unscheduled dis
abilit~ r~sulting from his lo~,· ~ack injury. Thi~ is in lieu 
of any !prior awa~ds. ! 

The ALJ's order is affirmed in all other respects. 
I 
' 

I 
I 

WCB CA.SE NO. 77!!5730 
' I I 

BILL o.J NICHOLSON, CLAIMANT : 
Pozzi, lwilson, Atchison, Kahn;& 

O'Leary, Claimant's Attys. i 
SAIF, iegal Services, Defense ~tty. 

I I 

Request for Review by the SAIi 
Reviewed by Board H.embers 

AUGUST 17, 1~78 

Wilson and l~ore. 

The State Accident Insurance Fund seeks Board review 
of theiAdministrative Law Judge's (ALJ) order which remanded 
claimant 1 s claim to it for the' payment of certain medical bills 
in add~tion to assessing penal~ies and ~ttorney fees against it. 

1 The Board, after de1 novo review, affirms and adoots 
the Op~nion and Order of the ALJ, a copy of which is attached 
hereto land, by this reference,; is made a part hereof. An error 
in the order should ·be correct~d, however. On page one, para
graph ~wo, the date "August 3li, 1977" should be changed to 
read "August 31, 1971 11 • I _ 

I 
ORDER 
I 

The'order of the AL~, dated January 6, 1978, is af-
firrned. 

I Claimant's attorne~ is h~reby gr~nted a 
attorney's fee.for his services in connection with 
review in the amount of $300, payable by the Fund. 

I 
i 
I 

reasonable 
this Board 

WCB CASE NO. 77-5868 AUGUST 17, 1978 
I 

CLARA PEOPLES, CLAIMANT 
Dwight jGerber, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Reguest1 for Review by the SAIFI. I . . . -

Reviewed by Board ?lembers Nilson and H.oore. 
. I 

The State Accident Insurance Fund seeks Board review 
of the Administrative Law Judge's (ALJ) order which remanded 
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rnanent
Claimant is grant d an award of comp nsation for p r-

partial disability eqda;i to 80® for 2S% unscheduled dis
ability resulting from his lovg back injury. This is in lieu
of any prior awards. j

The ALJ's order is affirmed in all other respects

AUGUST 17, 1978WCB CASE NO. 77-5730
BILL D.| NICHOLSON, CLAI ANT
Pozzi, [Wilson, Atchison, Kahn ,&

O'Leary, Claimant's Attys. i
SAIF, Legal Services, Defense Atty
Request for Review by the SAIF

Reviewed by Board  embers Wilson and  oore.

The State Accident Insurance Fund seeks Board review
of thejAdministrative Law Judge's (ALJ) order which remanded
claimant's claim to it for the' payment of certain medical bills
in addition to assessing penal|ties and attorney fees against it

The Board, after de' novo review, affirms and adopts
the Opinion and Order of the ALJ, a copy of which is attached
hereto and, by this reference,, is made a part hereof. An error
in the order should be corrected, however. On page one, para
graph two, the date "August 31\, 1977" should be changed to
read "August 31, 1971",

ORDER

firmed J
The order of the Al , dated January 6, 1978, is af-

Claimant's attorney is hereby granted a reasonable
attorney's fee.for his services in connection with this Board
review in the amount of $300, payable by the Fund.

WCB CASE NO. 77-586 AUGUST 17, 1978
CLARA PEOPLES, CLAI ANT
Dwight Gerber, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by the SAIF

Reviewed by Board  embers Wilson and  oore.

of the
The State Accident Insurance Fund seeks Board review

Administrative Law Judge's (ALJ) order which remanded
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claim for psychological problems to it for acceptance -
and payment of compensation to which she is entitled. 

The Board, after de novo review, affirms and.adopts 
I 

the Opinion and Order of the ALJ, a copy of which is attached 
hereto and, by this reference, is made a part hereof. 

ORDER 

The order of the ALJ, dated !!arch 29, 1978, is af
firmed. 

Claimant's attorney is hereby granted a reasortable 
attorney's fee for his services in connection with this Board 
rgvimJ in thQ Jmount of $150, pay.3.bl@ by th~ fund. 

WCB CASE NO. 77-5374 

HERMAN ROE , CLAIMAN'l' 
Franklin, Bennett, otclt a JQll~~, 

Claimant's Attys. 
Roger Warren, Defense Atty. 
Request for Review by Claimant 

AUGUST l 7 , 19 7 8 

Reviewed by Board !lernbers ~Hlson and .Moore. 

Claimant seeks Board review of the Administrative 
Law Judge's (ALJ) order which approved the August 10, 1977 _ 
DQtQrmination Order, Claim~nt ~9ni~nds that he is permanently 
and totally disabled. 

The Board, after de novo review, affirms and adopts 
the Opinion and Order of the ALJ, a copy of which is attached 
hereto and, by this reference, is made a part hereof. 

ORDER 

The order of the ALJ, dated February 13, 1978, is 
affirmed. 

WCB CASE NO. 77-6597 

LESTER E. SAUNDERS, CLAIMANT 
Henry Kane, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant 

AUGUST 17, 1978 

Reviewed by Board 11embers Wilson and Moore. 
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·-
claimant's claim for psychological problems to it for acceptance
and payment of compensation to which she is entitled.

The Board^ after de novo review, affirms and.adopts
the Opinion and Order of the ALJ, a copy of v\^hich is attached
hereto and, by this reference, is made a part hereof.

ORDER
The order of the ALJ, dated Harch 29, 1978, is af

firmed .
Claimant's attorney is hereby granted a reasonable

attorney's fee for his services in connection with this Board
r vi w in th amount of $150, payabl by th Fund.

WCB CASE NO. 77-5374
HER AN ROE, CLAI ANT
Franklin; B nn tt; 0£ it 6Claimant's Attys.
Roger Warren, Defense Atty.
Request for Review by Claimant

AUGUST 17, 1978

Reviewed by Board  embers Wilson and  oore.
•

Claimant seeks Board review of the Administrative
Law Judge's (ALJ) order which approved the August 10, 1977
DQ Qrinini lon Ord r i Claimant scnten^s that he is permanently
and totally disabled.

The Board, after de novo review, affirms and adopts
the Opinion and Order of the ALJ, a copy of v;hich is attached
hereto and, by this reference, is made a part hereof.

ORDER
The order of the ALJ, dated February 13, 1978 , is

#

affirmed

WCB CASE NO. 77-6597
LESTER E. SAUNDERS, CLAI ANT
Henry Kane, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

AUGUST 17, 1978

Reviewed by Board  embers VJilson and  oore.
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seeks Board review of the Ad~inistrative 
I 

Law Judge's (ALJ) order which iailed to find an abuse of dis-
cretioJ on the part of the Diskbility Prevention· Division 
when itl did not refer claimant I for vocc1.tional rehabilitation 
and dismissed his request for hearing. 

I T_he _Boar_d , .. after de l n.ovo review, affirms and ad-
·opts th~ Opinion and Order of the ALJ, a copy of which is 
attache'd hereto and by this reference is made a part hereof. 

I 
ORDER 
I 

I 
I 

I 

firmed. 
The order of the ALf, dated l!arch 2, 19 78, is af-

, 
I 

I 
I 
I 

WCB CASE "NO. 77-5032 

DANIEL C. STAHL, CLAIMANT 
I , 

Elden M. Rosenthal, Claimant's Atty. 
Cheney I& Kelley, Defense Attys. 
Request for Review by Claimant 

AUGUST 17, 1978 

Reviewed by Board riembers Wilson and Phillips. 

I Cla~mant seeks ~oar~ -r~view of the _Administrative 
Law Judqe's (AL2) order ~hich hffirrned the Disability Preven
tion Di1vision' s denial of refetral· for vocational rehabilita
tion. ~laimant contends he is entitled to have his vocational 
rehabl~liallon 're!nsla~eJ. 

. . I Claimant, a 28-yearrold truck mechanic, sustained a 
compensable inj1ury to his left1 shoulder and back on i'Jovember 
26, 197!4. The DPD -made an official referral for vocational 
rehabilli ta tion on August 31, 19 76 but withdrew it on December 
27, 19 7j6 based on claimant's return to his employment as a 
truck mechanic. I _ . 

I Dr .. Cherry, claiman~' s treating physician wrote to 
the Vocational ~Rehabilitation Division, explaining that claim
ant ha~ tried several jobs with his emplover but found that 
they c~used him pain. Dr. Che}ry felt th;t claimant's pursuit 
of comp~ter prdgraming trainin~ was desirable and this type 
of employment ~ould be helpful to him. . 

I . On ;uly 8, 1977 Dr. Cherry noted that claimant's 
tack cointinued ;to. hurt from th~ thoracic region into the left• 
shoul~er. He ~gain indicated tt would be helpful if claimant 
recei ve1d assistance from Vocational Rehabilitation to complete 
his tralini.ng in: data processing and programing; that it was 
difficJlt for slainant to continue with his present job be
cause o!f his physical problems l· 

-237-
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m

Claimant seeks Board review of the Administrative
Law Judge's (ALJ) order which failed to find an abuse of dis
cretion on the part of the Disability Prevention Divisionwhen it did not refer claimantjfor vocational rehabilitation
and dismissed his request for hearing.The.Board,_after dejnovo review^ affirms and ad

opts the Opinion and Order of the ALJ, a copy of which is
attached hereto' and by this reference is made a part hereof.

ORDER

firmed
The order of the ALJ, dated Ilarch 2, 1,978, is af-

DANIELElden m
Cheney
Request

Law Juc

AUGUST 17, 1978WCB GASE'NO. 77-5032

C. STAHL, CLAI ANT
. Rosenthal, Claimant’s Atty.
& Kelley, Defense Attys.
for Review by Claimant

Reviewed by Board riembers VJilson and Phillips.
Claimant seeks Board review of the .Administrative

ge' s (ALJ) order v;hich affirmed the Disability Preven
tion Division's denial of referral' for vocational rehabilita
tion,
rehabil

Claimant contends he is
itation reinstatecS.

entitled to have his vocational

Claimant, a 28-yearj-old truck mechanic, sustained acompensable injiury to his leftj shoulder and back on November
26, 197|4. The :dPD-made an official referral for vocational
rehabil|itation on August 31, 1976 but withdrew it on December
27, 197|6 based bn claimant's return to his employment as a
truck mechanic.

Dr. Cherry, claimant's,treating physician wrote tothe Vocational iRehabilitation Division, explaining that claim
ant hadi tried several jobs with his employer but found that
they ca'used him pain. Dr. Cherry felt that claimant's pursuit
of comP|Uter pro.graming training was desirable and this type
of employment wpuld be helpful to him.

On July 8, 1977 Dr. Cherry noted that claimant’s
ntinued to, hurt from the thoracic region into the leftback CO

shoulder. He a'gain indicated it would be helpful if claimant
received assistance from Vocational Rehabilitation to complete
his training in' data processing and programing; that it wasdifficullt for claimant to continue v;ith his present job be
cause of his physical problemsl'
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July 26, 1977, after reviewing claimant's file, 
the DPD advised claimant that no referral for vocational as
sistance was being made. 

Claimant t~stified he has .continued to receive med
ical care for his shoulder and back. He feels his condition 
has worsened. Claimant indicated that he felt he was entitled 
to vocational rehabilitation because his physical problems made 
it difficult for him to continue his job. 

Claimant argued that OAR 436-61-005(4) violates the 
~u1lt,e~~ er eh~ 1cJorilu~rig I compgng;1tion Law bgoJugg it pn~oludgg 
vocational rehabilitation training solely on the basis of a 
worker's return to work, without allowing consideration of 
other relevant circumstances. The ALJ found the Board's rule 
was rationally sound and within the purview of ORS 656.728(1). 
He concluded that the DPD had acted properly in this case and 
that no substantial rights of claimant had been prejudiced. 

The Board, after de novo review, concurs with the 
findings of the ALJ. Under Section 61-060 of the Board's 
rules the actions which would a.llow an ALJ t,;i .~ve.-~e rn; ffiQ~~
fy the decision of the DPD are specifically set forth. The 
Board finds no such activity by the DPD in this case, 

The Board finds that no substantial rights of claim
ant have been prejudiced because of the decision of the DPD 
and concludes the denial of referral for. vocational rehabili
tation was proper. 

ORDER 

The ALJ's order, dated March 27, 1978, is affirmed. 

SAIF CLAIM NO. HC 15 82 9 8 
• 

DEAN T. WRIGHT, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Qwn M9t!QP. Q~d~r 

AUGUST 17, 1978 

On June 16, 1978 the State Accident Insurance Fund 
provided the Board with ali of the reports from claimant's 
file for his industrial injury of November 21, 1968; the claim 
for that industrial injury was closed by a Determination Order 
dated October 30, 1969 which granted claimant compensation 
for permanent total disability as·of October 17, 1969. The 
Fund requested the Board to examine the file and make a deter
mination ori whether claimant, at the present time, was still 
permanently and totally disabled. 

·-

On July 26/ 1977, after reviewing claimant's file,
the DPD advised claimant that no referral for vocational as
sistance was being made.

Claimant testified he has .continued to receive med
ical care for his shoulder and back. He feels his condition
has worsened. Claimant indicated that he felt he was entitled
to vocational rehabilitation because his physical problems made
it difficult for him to. continue his job.

Claimant argued that OAR 436-61-005(4) violates the
sf fchs Woyksps' Couiponsatlon' Law bQoausQ it proolud svocational rehabilitation training solely on the basis of a

worker's return to work, without allowing consideration of
other relevant circumstances. The ALJ found the Board's rule
was rationally sound and within the purview of ORS 656.728(1).
He concluded that the DPD had acted properly in this case and
that no substantial rights of claimant had been prejudiced.

The Board, after de novo review, concurs with the
findings of the ALJ. Under Section 61-060 of the Board's
rul s th actions which would allow an ALJ to tsYStso otfy the decision of the DPD are specifically set forth. The
Board finds no such activity by the DPD in this case.

The Board finds, that no substantial rights of claim
ant have been prejudiced because of the decision of the DPD
and concludes the denial of referral for vocational rehabili
tation was proper.

ORDER
The ALJ's order, dated  arch 27, 1978, is affirmed.

m

SAIF CLAI NO. HC 158298
DEAN T. WRIGHT, CLAI ANT
SAIF, Legal Services, Defense Atty,

Order

AUGUST 17, 1978

On June 16, 1978 the State Accident Insurance Fund
provided the Board with all of the reports from claimant's
file for his industrial injury of November 21, 1968; the claim
for that industrial injury was closed by a Determination Order
dated October 30, 1969 which granted claimant compensation
for permanent total disability as'of October 17, 1969. The
Fund requested the Board to examine the file and, make a deter
mination oh whether claim.ant, at the present time, was still
permanently and totally disabled.



         
          

         
           

                         
           

           

 
         
         

                   
      

           
          

          
          

      
          

         
           

                  
      

       
        

           
     

       
          
  

 
       

         
      

 
          

       
          

         
           

                  
        

          
    

I 

On June 23, 1978 cllimant was advised by the Board 
that it had received tht~ ~~q~~~t !~Qm the fund and W�B u5ked 
to res~ond the~eto, stating hik position. The claimant was 
furthe~ advised to seek advice! on the matter from his attorney 
and if [the Board did not have a response from either claimant 
or his !attorney within 20 days 1 from the date of said letter it 
would give full consideration to the request made by the Fund. 
As of ~he date of this order, claimant has made no response. 

I 
! 

The Board, after cohsiderinq all of the file, finds 
that claimant has been suitabl~ employ~d by Tarbell's - Lloyd 
Cent~r lin Portland, Oreg_on since Febr1;1ary 7, 1978. He i~ ·. 
working 40 hours a week and aslof April 20, 1978, when his 
vocatidnal rehibilitation services were terminated, claimant 
Kas ear:ning $1,100 a month acting as a real estate sales . 
instrudtor. The Board finds that the job has reasonable per
ranenc~ and that the claimant has the necessarv skills to 
rerform his job successfully aha it is within ~is physical 
and medtal capicities, -interests and personal characteristics~ 

'The ~oarJ conc1uJes!that claimant should not be con
sidered as permanently a·nd tot?lly disabled after February 6, 
1978 an~ that the award grante~ claimant by the Determination 
Order dated October 30, 1969 should be reduced to adequately 
reflectj the claimant's present!loss of wage earning capacity 
resulti

1
ng £3:om_ his }~gustrial fnjury of, .. November 20, 1968. 

I The Board further clncludes that claimant would 
be adeqpately compensated for 0is potential wage earning 
capacity by an award equal to +60° which represents 50% of 
the max~mum allowable for unscheduled disability. 

I The Board further c6ncludes that the State Acci-
dent Insurance Fund should be J11owed .to offset all payments 
made toll claimant. for perrnanent]total disability from February 
7, 1978 to the date of this order aaainst Davments for per
manent partial disability granted by this ~rder. . I 

ORDER 
I 

I Claimant is awarcedjl60° of a maximum of 320° for 
unscheduled disabilitv with DaY,ment for comoensation therefor 
tC? c?~~nce F,ebruary 7, 1978·. /T~e a\!ard of· per:nanent total 
d~saoil+ty granted by the Dete~mination Order of October 30, 
1969 shall be effective from October 17, 1969 through February 
6, 19781 1 

I ' . j 
Th~ State Accident ~nsurance Fund shall be entitled 

to offs~t against payment for the award of permanent partial 
disability com,,,-:1encing February b, 1978, payments it has pre
viously !made pursuant to the oJtermination Order of October 30, 
1969 for permanent total disab~litv. 

! ~ 
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1 

t
On June 23, 1978 claimant was advised by the Board

that it; had received thi§ ftgm th Fund and wa5 flsK d
to respond thereto, stating his position. The claimant was
further advised to seek advice] on the matter from his attorney
and if the Board -did not have a response from either claimantor his attorney within 20 days* from the date of said letter it
would give full consideration to the request made by the Fund.
As of the date of this order, claimant- has made no response.

that cl
Center
working'

The Board, after considering all of the file, finds
aimant has been suitably employed by Tarbell's - Lloyd
in Portland, Oregon since February 7, 1978. He is40 hours a week and as]of April 20, 1978, when his

vocational rehabilitation services were terminated, claimant
was earning $1,100 a month acting as a real estate sales
instructor. The Board finds that the job has reasonable per-
manencY| and that the claimant has the necessary skills to
perform^ his job successfully and it is within his physical
and mental capacities, interests and personal characteristics.

'The Soard concluc3es 1 that claimant should not be con
sidered as permanently and totally disabled after February 6,
19 78 an'd that the av/ard granted claimant by the Determination
Order dated October 30, 1969 should be reduced to adequatelyreflectj the claimant's presentjloss of v/age earning capacity
resulting from his^industrial injury of,November 20, 1968.

The Board further concludes that claimant would
be adequately compensated for his potential wage earning
capacity by an award equal to 160° which represents 50% of
the maximum allowable for unscheduled disability.

t
The Board further concludes that the State Acci

dent Insurance Fund should be allowed .to offset all payments
made to
7, 1978

claimant for permanent |total disability from February
to the date- of this order against payments for per

manent partial disability granted by this order.

ORDERtClaimant is awarded |l60° of a m.aximum. of 320° for
unscheduled disability with payment for compensation therefor
to commence February 7, 1978. The award of perm.anent total
disability granted by the Determination Order of October 30,
1969 shall be effective from October 17, 1969 through February6, 19781

The State Accident Insurance Fund shall be entitledto offset against payment for t*he award of perm.anent partial
disability coimmencing February |7, 1978, payments it has pre
viously |made pursuant to the Determination Order of October 30,
1969 for permanent total disability.
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CASE NO. 77-2340 

PAUL ZEHNER, CLAIMAN'T 
5Aif., Legal BerviGeo, Q~t.ni~ A~~y. 
Order of Dismissal 

AUC:UST 17, 1978 

On July 3, 1978 the Administrative Law Judge entered 
his order affirming the Determinations Orders in the above 
entitled matter. 

On August 3, 1978, according to the United States 
Postal Service postmark on the ~nvelope addressed to the Work
ers1 ~omp~nsali6h g~~rd, claimant rgqu@sted review of the Ad
ministrative Law Judge's order. 

I~re than 30 days have passed from the date of the 
issuance of the Administrative Law Judge's order, therefore, 
the order is final by operation of law and claimant's request 
for review must be dismissed. ORS 656.289(3), 

IT IS SO ORDERED. 

WCB CASE NO. 77-1951 

FRED M. AYERS, CLAIMANT 
Pippin & Bocci, Claimant's Attys. 
Jones, Lang, Klein, Wolf & Smith, 

Defense Attys. 
RequeBt for R~Y~~W RY Claimant 

AUGUST 22, 1978 

Reviewed by Board Members Wilson and Moore. 

Claimant seeks Board review of the Administrative 
Law Judge's (ALJ) order which affirmed the December 10, 1976 
Determination Order whereby he was granted no compensation 
for permanent disability. 

The Board, after de novo review, affirms and adopts 
the Opinion and Order of the ALJ, a copy of which is attached 
hereto and, by this reference, is made a part hereof. 

ORDER 

The order of the ALJ, dated March 17, 1978, is af-
firmed. 

-240-

AUGUST 11, 1978WCB CASE NO. 77-2340
PAUL ZEHNER, CLAI ANT
SAIF, L gal S rvic s; AttyOrder of Dismissal

On July 3, 1978 the Administrative Law Judge entered
his order affirming the Determinations Orders in the above
entitled matter.

On August 3, 1978, according to the United States
Postal Service postmark on the envelope addressed to the Work
 rs' Comp nsation Glaimant roqu gt^d r vi w of th Administrative Law Judge's order.

 ore than 30 days have passed from the date of the
issuance of the Administrative Law Judge's order, therefore,
the order is final by operation of lav; and claimant's request
for review must be dismissed. OPS 656.289(3),

IT IS SO ORDERED,

AUGUST 22, 1978WCB CASE NO. 77-1951
FRED  . AYERS, CLAI ANT
Pippin. & Bocci, Claimant's Attys.
Jones, Lang, Klein, Wolf & Smith,

Defense Attys.
R qu st tor RSYISW !?y claimant

Reviewed by Board  embers Wilson and  oore.
Claimant seeks Board review of the Administrative

Law Judge's (AXiJ) order which affirmed the December 10, 1976
Determination Order whereby he was granted no compensation
for permanent disability.

The Board, after de novo review, affirms and adopts
the Opinion and Order of the ALJ, a copy of which is attached
hereto and, by this reference, is made a part hereof,

ORDER

firmed
The order of the ALJ, dated  arch 17, 1978, is af-
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I 
I 

WCB CASE NO. 77-31718 

EMIL CHLOUPEK, CLAIMANT ; I 

Dale R.1 Drake, Claimant's Atty;. 
SAIFr ~e~al Services, D~fense ~tty. 
Order ~f Dismissal 

• I 

AUGUST 22, 1978 

1 ; 
i On May 31, 1978 th~ Board received from the State 

Accident Insurance Fund a motion to dismiss claimant's request 
for re.Jiew filed in the above ;entitled matter on I-Iay 11, 1978 
for thJ reason that said reque:st raised no justiciable issue. 

I ; 
' ! On June 5, 1978 cla;imant's attorney was advised of 

the Furid's motion t6 dismiis claimant's request and asked to re~ 
spond. j The Fund's letter of t:rans~ittal, dated .May 25, 1978, 
also indicated that claimant's[ attorney had been advised that 
it was lfiling a motion to dismiss. . 

· I On iug~s~·;, claimaht's attorney advised the Bdard 
that it had not received any l~tter from the Board,therefore, 
he was lgiven an additional fiv~ days from that date in which 
to respond to the motion. 1 

I I 
t I 

Claimant has not re~ponded, therefore, the Board 
concludes that the claimant does not intend to oppose the 
Fund's !motion. I -

I 

ORDER 
I 

ance Fund 
the abdve 

The motion received 1 from the State Accident Insur-
to dismiss claimant's request for Board review in 
entitled matter is hkreby granted. 

I 
I 

' 
. I 

WCB CASE NO. 77-395:1 AUGUST 22, 1978 

ROY DeVAULT, CLAIMAN'T I 
Pozzi, ;wilson, 'Atchison, Kahn & 

O' Lea,ry, Claimant's Attys. i 
Jones, ;Lang, Klein, Wal f & Smilth, . 

Defen,se Attys. . 
Request! for Re~iew by Ernployert 

Reviewed by Board N~mbers Hoare and Phillips. 

I 
The employer seeks Board review of the Administrative 

Law Judce' s (ALJ) order which 1set aside its denial, remanded 
claima~f•s occupational diseas~ claim to it for acceptance and 
payment of benefits and awarded claimant's counsel a $600 fee. 

· I Claimant, a. 53-year~old concrete finis.her, .alleges 

he develloped a knee problem wh-:e

41

~rnployed by Del E. Webb Cor-

WCB CASE NO. 77-3178

E IL CHLOUPEK, CLAI ANTDale R. Drake, Claimant's Atty!.
SAIF, Le^al Services^ Defense Atty
Order of Dismissal 1

AUGUST 22, 1978

On  ay 31, 1973 the! Board received from the State
Accident Insurance Fund a motion to dismiss claimant's request
for review filed in the above entitled matter on  ay 11, 1978
for the reason that said request raised no justiciable issue.

m

\ On June 5, 1978 claimant's attorney was advised of
the Fund's motion to dismiss claimant's request and asked to re
spond. I The Fund's letter of transmittal, dated  ay 25, 1978,also indicated that claimant's| attorney had been advised that
it was filing a motion to dismiss.

On August 2, claimant's attorney advised the Board
that it! had not received any letter from the Board, therefore,
he was jgiven an additional five days from that date in which
to respjond to the motion. j

I Claimant has not responded, therefore, the Board
concludes that the claimant does not intend to oppose theFund's motion. |

ORDER
The motion received^ from the State Accident Insur

ance Fund to dismiss claimant's request for Board review in
the above entitled matter is hereby granted.

AUGUST 22, 1978WCB CASE NO. 77-3951

ROY DeVAULT, CLAI ANTPozzi, Wilson, Atchison-, Kahn
O'Leary, Claimant's Attys. j

Jones, Lang, Klein, Wolf & Smiith,Defense Attys. .
Request' for Review by Employer

Reviewed by Board  embers  oore and Phillips.
The employer seeks Board review of the Administrative

Law Judge's (ALJ) order which set aside its denial, remanded
claimant's occupational disease claim to it for acceptance and
payment of benefits and awarded claimant's counsel a $|600 fee.

Claimant, a- 53-year-old concrete finisher, alleges
he developed a knee problem while employed by Del E. Webb Cor-

241- -
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The date of"injury or exposure was March 4, 1976. 
The employer first kne~ of the injury on April 19, 1976, but 
signed the claim form on May 14, 1976. The claim was origin
ally deferred and finally denied on June 3, 1977. 

Claimant worked for Del Webb from July 23, 1975 un
til April 1976 and again in July 1976. Subsequently, he worked 
for other employers at jobs requiring claimant not to be on 
his knees very much. 

Claimant testified that he had noticed some knee 
problems from time to time, but that the first severe and con
tinuing knee pain was on the Del Webb job, which required him 
to work a great deal on his knees and to carry his own mater
ials. He had to carry five-gallon buckets of water and other 
materials up the stairs. 

Claimant, in May 1974, complained of knee ache and, 
en i1arch 1976, complaining of knee pain, he went to Kaiser 
Hospital. The doctor reported claimant had chondromalacia of 
the patella, bilaterally, and some fairly severe crepitation 
on the left. The pain was associated with deep knee bending 
and severe pain with any prolonged bending which was required 
bf his work. The doctor thought that the need for claimant to 

be on his knees 'so much !n hls lype of w6tk e~~~ainly wag a 
significant contributing factor to the problems he had � -

Claimant continued to receive conservative treatment 
from Dr. Long for his knee pains. 'Dr. Long indicated in !1arch 
1977 that claimant's symptomatology had worsened to the point 
that it precluded regular and work activities. An arthrogram 
performed in April 1977 was negative. 

In April 1977 Dr. Long stated that claimant's ty9e -
of work had been a significant contributing factor to his knee 
problem. 

Dr. Pasquesi indicated in May 1977 that he felt 
claimant's problem was a progressive one and that his trade 
was primarily responsible for his condition and his work at 
Del Nebb Corporation had further aggravated his condition. 
He found claimant was stationary and that it was unlikely that 
claimant, after surgery, would be able to return to work as a 
cement finisher. 

Claimant, after his claim was denied by Del Webb, 
filed claims against all of his employers. Claimant requested 
the designation of a paying agent which was denied on July 18, 
1977. 

Claimant 0 has worked in cement work all of his adult 
life. 

-242-

poration. The date of*injury or exposure was  arch 4, 1976.
The employer first knew of the injury on April 19, 1976, but
signed the claim form on I-lay 14 , 1976. The claim was originally deferred and finally denied on June 3, 1977.

Claimant worked for Del Webb from July 23, 1975 un
til April 1976 and again in July 1976. Subsequently, he worked
for other employers at jobs requiring claimant not to be on
his knees very much.

Claimant testified that he had noticed some knee
problems from time to time, but that the first severe and con
tinuing knee pain was on the Del Webb job, which required him
to work a great deal on his knees and to carry his own mater
ials. He had to carry five-gallon buckets of water and other-
materials up the stairs.

Claimant, in  ay 1974, complained of knee ache and,
cn  arch 1976, complaining of knee pain, he went to Kaiser
Hospital. The doctor reported claimant had chondromalacia of
the patella, bilaterally, and some fairly severe crepitation
on the left. The pain was associated with deep knee bending
and severe pain with any prolonged bending which was required
b^ his work. The doctor thought that the need for claimant to
be on his knees so much in his type of work WJ2 3
significant contributing factor to the problems he had.'

Claimant continued to receive conservative treatment
from Dr. Long for his knee pains. Dr. Long indicated in  arch
1977 that claimant's symptomatology had worsened to the point
that it precluded regular and work activities. An arthrogram
performed in April 1977 was negative.

In April 1977 Dr. Long stated that claimant's type
of work had been a significant contributing factor to his knee
problem.

Dr. Pasquesi indicated in  ay 1977 that he felt
claimant's problem was a progressive one and that his trade
was primarily responsible for his condition and his work at
Del Webb Corporation had further aggravated his condition.
He found claimant was stationary and that it was unlikely that
claimant, after surgery, would be able to return to work as a
cement finisher.

Claimant, after his claim was denied by Del Webb,
filed claims against all of his employers. Claimant requested
the designation of a paying agent which was denied on July 18,
1977.

life.
Claimant has worked in cement work all of his adult
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I 

I 
I The ALJ found that ithe last injurious exposure that 

result~d in a known medical P.fRqlem requiring raedical attention 
and the exploration and the consideration of surgery on claim
ant I s knees· occurred ·-;,hile c laliman t vias in the employment. of 

I I · 
DQl l1Jgbb. .! -

I Therefore, he concl~ded that the denial by the em-
ployer !should be set aside anJ the claim accepted for payment 
of benefits. 

' I 
I 

The Boat«~after de' novo i~view, agrees that claim-
ant is entitled to compensatio~ for temporary total disability 
from the date o'f his claim, r1alrch 4, 1976, through the date 
cf the !employer's denial, June: 3, 1977, less time v1orked, but 
it also finds that the lacse o~ time between the filino of the 
claim dna the denial of ii was! unreasonable and, thereiore, 
would cissess a penalty equal tS 10% of the amount of conpensa
tion f~r temporary total disab~lity claimant is entitled to from 
March 4, 1976 through June 3, ~977. 

fied. 

I 
I 

ORDER 
' 

The ALJ's order, dated December 14, 1977, is modi-

' i 
Claimant is hereby granted an award of compensation 

for ·temporary total disability! from~ :·Iarch 4, 1976 through June_ 
3, 1977~ less time worked. 

equal 
c!e1ay 

I Claimant 
to 10% of the 
d 
1.n processing 

I. 

is also gra~ted, as a penalty, compensation 
above compensation for the unreasonable 

I 

of the claim. 

The ALJ's order in J11 other respects is affirmed. 
! 

Clai~ant's attorney/is hereby granted as a reasonable 
attorney's f.§e for )ti§. service~ in connection with this Board . 
review in the amount of $250, pa~able by the carrier. 

i 
I 

WCB CASE NO. 77-4982 AUGUST 22, 1978 

MELVIN FALLA, CLAIMANT I 
Davies,1 Biggs, Strayer, Stoel & 

Boley, Claimant 1 s Attys. I 
Souther!, Spaulding, Kinsey, Williamson 

& Schwabe, Defense Attys. 
Request for Review by Claimant 

Reviewed by Board Members Wilson and !•!oore. 

· -243-

__J 

m

The ALJ found that |the last injurious exposure that
resulted in a known medical problem requiring medical attention
and the exploration and the consideration of surgery on claim
ant's knees’ occurred while cla'imant was in the employment, of
D I W Hb. ‘ .! ■

ployer
Therefore, he concluded that the denial by the em-

should be set aside and the claim accepted for payment
of benefits

The Boafd'r after de; novo review, agrees that claim
ant is entitled to compensation for temporary total disability
from tke date o'f his claim, riarch 4 , 1976, through the date
of the jemployer' s denial, Junej 3, 1977 , less time v/orked, but
it also finds that the lapse o'f time between the filing of the
claim and the denial of it wasi unreasonable and, therefore,
would assess a penalty equal to 10% of the amount of compensa
tion for temporary total disability claimant is entitled to from
 arch 4, 1976 through June 3, i977.

ORDER

fled.

for tern
3, 1977

The ALJ' s order, dated December 14 , 1977, is m.odi-

Claimant is hereby granted an award of compensation
porary total disability!from"  arch 4, 1976 through June
less time worked.
Claimant is also granted, as a penalty, compensation,

equal to 10% of the above compensation for the unreasonable
delay in processing of the claim.

The ALJ's order in all other respects is affirmed.
Claimant's attorneyjis hereby granted as a reasonable

attorney's fee for ^hi,s services in connection with this Board
reviev; in the amount of $250, payable by the carrier.

WCB CASE NO. 77-4982 AUGUST 22, 1978
 ELVIN FALLA, CLAI ANT
Davies, Biggs, Strayer, Stoel &
Boley, Claimant's Attys.

Southerl, Spaulding, Kinsey, Williamson
& Schwabe, Defense Attys.

Request for Review by Claimant

Reviewed by Board  embers Wilson and  oore.

243- -
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seeks Board review of the Administrative 
Law Judge's (ALJ) order which affirmed the carrier's c.enial 
of his claim for an occupational disease. 

The Board, after de nova review, affirms and adopts 
the Opinion and Order of the ALJ, a copy of which is attached 
hereto and, bi this reference, is ~ade a part hereof. 

CRB£R 

The order of the ALJ, dated 21arch 10, 1978, is af-
firmed. 

W~~ ~ME NO. 77-1G7G-9 

WAYMON GAROUTTE, CLAIMANT 
Willner, Bennett, Riggs & Skarstad, 

Claimant's Attys. 
Jones, Lang, Klein, Wolf & Smith, 

Defense Attys. 
SAIF, Legal Services, Defense Attys. 
Request for Review by the SAIF 

AUGUST 22, 1~78 

R~viewed by Board Members Wilson and !~ore. 

The State Accident Insurance Fund seeks Board review 
of the Administrative Law Judge's (ALJ) order which found 
claimant's present disability to be an aggravation of an· 
earlier injury and remanded the claim to the Fund for acceptance 
and payment of compensation. 

The Board, after de novo review, affirms and adopts 
the Opinion and Order of the ALJ, a copy of which is attached 
hereto and, by this reference, is made a part hereof. 

ORDER 

The order of the ALJ, dated November 16, 1977, is af-
firmed. 

Claimant;s attorney is here~y granted a reasonabl~ 
attorney's fee for his services in connection with this Board 
review in the amount. of $50, payable by the State Accident 
Insurance Fund. 

-244-· 

Claimant seeks Board review of the Administrative
Law Judge's (ALJ) order which affirmed the carrier's denial
of his claim for an occupational disease.

The Board,.after de novo review, affirms and adopts
the Opinion and Order of the ALJ, a copy of which is attached
hereto and, by this reference, is made a part hereof.

ORDER '
The order of the ALJ, dated 'larch 10, 1978 , is af

firmed.

WOB CASE NO. 77-1G7G-B AUGUST 22, 1978
WAY ON GAROUTTE, CLAI ANT
Willner, Bennett, Riggs & Skarstad,

Claimant's Attys.
Jones, Lang, Klein, Wolf & Smith,

Defense Attys.
SAIF, Legal Services, Defense Attys
Request for Review by the SAIF

Reviewed by Board  embers Wilson and  oore.
The State Accident Insurance Fund seeks Board review

of the Administrative Law Judge's (ALJ) order which found
claimant's present disability to be an aggravation of an;
earlier injury and remanded the claim to the Fund for acceptance
and payment of compensation.

The Board, after de novo review, affirms and adopts
the Opinion and Order of the ALJ, a copy of which is attached
hereto and, by this reference, is made a part hereof.

ORDER
The order of the ALJ, dated November 16, 1977, is af

firmed
Claimant's attorney is hereby granted a reasonable

attorney's fee for his services in connection with this Board
review in the amount, of $50, payable by the State Accident
Insurance Fund.
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WCB CASE NO. 77-5498 
I 

I I 

RAYMOND MARTELL, CLAIMJI.NT l 
Pozzi, i Wi Lion-,. Atd1rs""on, Kahn! & 

O'Leary, Claimant's Attys. 1 

SAIF, tegal Services, Defense,Attys. 
Request for Review by Claimant 

I I 
I 

1 

AUGUST 22, 1978 

I Reviewed by· Board Members Wilson and l!oore. 
I 

I 
Law Judge 1 s 

• I • 
termination 
fits orily. 

Claimant seeks Boar~ review of the Administrative 
(ALJ) ord~r which ~£firmed the March 7, 1977 De
Order whereby clai~ant was granted time loss bene-

The Board, after del novp review, affirms and adopts 
the Opinion and Order of the ALJ, a copy of which is attached 
hereto jand, by this reference, 1 is made a part hereof. 

I 
ORDER 

i 

I 
firmed ,I 

I 
I 

' 

1 

The order of the ALJ, dated March 20, 1978, is af-
1 

! 
I 

WCB CASE NO. 77-6840 
I 

I 

AUGUST 22, 1978 

EVA M. McCULLOUGH, CLAIMANT , 
GaltonJ Pop"lck & Sco-tt, Claimant's Attys. 
SAIF, iegal Services, Defense !Attys. 

I . 

Reques~ for Review by the SAIF 
Cross-appealed by Claimant 1 

-I 
I 

Reviewed by Board Members r~ore and Phillips. 
I 

The State Accident [nsurance Fund seeks Board review 
of the Administrative Law Judq~ 1 s (ALJ) order which remanded · 
claimant's aggravation claim tci it for oavrnent of comoensation 

j I J,_ ..1 "--

from March 30, 1977 to November 30, 1977 and for submission to 
the Ev~luation Division, asses~ed a penaltv of 25% of the above 

I 1 ~ 

compensation and awarded claimant's attorney a fee of $750. 
. I 

The,Fund contends c~airnant did not prove an aggrava-
. tion claim and that the award bf penalties and an attorney's fee 
was imJroper. Claimant cross-~ppeals, contending she is en
titled Ito compensation to Dece~ber 23, 1977, payment by the 
Fund for a bone scan, and pena~ties and attorney's fees. 

i . I 

I Claimant, now 60 ye~rs old, sustained a compensable 
injury 

1
to her back on October 21, 1971. Dr. Grewe diagnosed a 

contusion and strain of claimaht 1 s low back and contusion to 
her right leg. 
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AUGUST 22, 1978WCB CASE NO. 77-5498

RAYMOND MAXELL,^ CLMMANTPozzi,jWilson, Atchison, Kahn's
O'L ary, Claimant's Attys. i

SAIF, L gal S rvic s, D f ns |Attys.
R qu st for R vi w by Claimant

Reviewed by Board  embers Wilson and I'oore,
Claimant seeks Bear'd reviev/ of the Administrative

Law Judge's {ALJ) order which affirmed the  arch 7, 1977 De
termination Order whereby claimant was granted time loss bene
fits only. ;

the Opi
Th Board, aft r d | novp r vi v/, affirms and adopts

nion and Ord r of th ALJ, a copy of which is attach d
hereto and, by this reference, | is made a part hereof.

ORDER
IThe order of the ALJ, dated  arch 20, 1978, is af

firmed.

WCB CASE NO. 77-6840 AUGUST 22, 1978
EVA M. McCullough, claimant
Galton, Popick & Scott, Claimant's Attys.SAIF, Legal Services, Defense lAttys.
Request for Review by the SAIF
Cross-appealed by Claimant

Reviewed by Board  embers  oore and Phillips.
The State Accident Insurance Fund seeks Board reviev/

of the Administrative Law Judge's (ALJ) order which remanded
claimant's aggravation claim to it for pa^TTient of compensation
from  arch 30, 1977 to November 30, 1977 and for submission to
the Evaluation Division, assessed a penalty of 25% of the above
compensation and av/arded claimant's attorney a fee of $750.

The Fund contends claimant did not prove an aggrava
tion claim and that the award of penalties and an attorney's fee
was improper. Claimant.cross-appeals, contending she is entitled |to compensation to December 23, 1977, payment by the
Fund for a bone scan, and penalties and attorney's fees.

injurycontusi
Claimant, now 60 years old, sustained a compensable

to her back on October 21, 1971. Dr. Grewe diagnosed a
on and strain of claimant's low back and contusion to

her right leg.
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Claimant's claim was first closeJ by a ~elerminali6B 
Order dated October 22, 1973 whereby she was awarded compensa
tion equal to 64° for 20% uns~heduled low back disability. Her 
claim was later reopened, closed, reopened by a stipulation 
and again closed on March 5, 1976 by a Determination Order which 
awarded claimant additionai compensation equal to 48° for 15% 
unscheduled low back disability. Claimant requested a hearing 
and, as a result thereof, the award was increased by an addi-
tional 64° which gave claimant at that lime a lolal ~f l76i 
for 55% urischeduled low back ~isability. This award was af
firmed by the Board and by the circuit court. The date of the 
judgment order, June 15, 1977, was the date of the last ar
rangement and award of compensation. 

On March 21, 1977 Dr. Logan wrote to the Fund, re
porting that claimant had continued to have back pain inter
mittently and had been in his office frequently. He had 
started claimant on physical therapy and medication and in
dicated claimant was unable to work. 

Dr. Logan again wrote the Fund on September 20, 
1977, enclosing a copy of his earlier letter. He reported 
claimant continued to have ·increasing low back pain and bi
lateral leg pain and was unable to work or do her housework. 
He opined claimant's condition had aggravated and worsened 
since. September 1976 and requested her claim be reopened for 
payment of time loss and further medical care and treatment. 

On October 17, 1977 a Fund representative wrote 
to Dr. Logan acknowledging receipt ·of his September 20 letter 
and asking him how claimant's impairment could be worse than 
55%. 

on November 9, 1977 Dr. L~g~n :rgpligd thJt claimant 
had worsened because she had been unable to do her housework 
since June 1977. He had done; a bone scan to rule out cancer. 
He indicated claimant needed additional rneurosurgical
neurological-orthopedic work-up, possibly including a repeated 
myelogram. Dr. Logan felt claimant was impaired more than 
55% based on her inability to be on her feet for over an hour, 
to bend, to lift, and her limited pack motion. 

' 
The Orthopaedic Consultants reported in December 

1977 that they felt claimant was stationary, her condition 
essentially unchanged from that recorded in July 1975. Their 
diagnosis was chronic lumbosacral strain and mild degenerative 
osteoarthritis of the lumbar spine. They stated that claimant 
~ad a mildly moderate disability of her back. 

The Fund denied claimant's aggravation claim on 
December 23, 1977. The Fund also· denied payment of the bill 
for the bone scan. 
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claimant's claim was first closed by a determination
Order dated October 22, 1973 whereby she was awarded compensa
tion equal to 64° for 20% unscheduled low back disability. Her
claim was later reopened, closed, reopened by a stipulation
and again closed on  arch 5, 1976 by a Determination Order which
awarded claimant additional compensation equal to 48° for 15%
unscheduled low back disability. Claimant requested a hearing
and, as a result thereof, the award was increased by an addi
tional 64° which gave claimant at that time a total At 176®
for 55% unscheduled low back disability. This award was af
firmed by the Board and by the circuit court. The date of the
judgment order, June 15, 1977, v/as the date of the last ar
rangement and award of compensation.

On  arch 21, 1977 Dr. Logan v/rote to the Fund, re
porting that claimant had continued to have back pain inter
mittently and had been in his office frequently. He had
started claimant on physical therapy and medication and in
dicated claimant was unable to work.

Dr. Logan again wrote the Fund on September 20,
1977, enclosing a copy of his earlier letter. He reported
claimant continued to'have-increasing low back pain and bi
lateral leg pain and was unable to work or do her housework.
He opined claimant's condition had aggravated and worsened
since. September 1976 and requested her claim be reopened for
payment of time loss and further medical care and treatment.

On October 17, 1977 a Fund representative wrote
to Dr. Logan acknowledging receipt -of his September 20 letter
and asking him how claimant's impairment could be worse than
55%.

On Nov mL r 9, 1977 Dr. L6?aB r pli d that claimant
had worsened because she had been unable to do her housework
since June 1977. He had done, a bone scan to rule out cancer.
He indicated claimant needed additional meurosurgical-
neurological-orthopedic work-up, possibly including a repeated
myelogram. Dr. Logan felt claimant was impaired more than
55% based on her inability to be on her feet for over an hour,
to bend, to lift, and her limited back motion.

The Orthopaedic Consultants reported in December
1977 that they felt claimant y/as stationary, her condition
essentially unchanged from that recorded in July 1975. Their
diagnosis was chronic lumbosacral strain and mild degenerative
osteoarthritis of the lumbar spine. They stated that claimant
had a mildly moderate disability of her back.

The Fund denied claimant's aggravation claim on
December 23, 1977. The Fund also denied payment of the bill
for the bone scan.
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I 
"I' 

1 The ALJ found clai~ant had proven her aggravation 
claim and remanded it to the ~und to be accepted for payment 
of compensation payable from l.frarch· 3 0, 19 7 7 to November 3 0, 
1977 aAd for subDission to th~ Evaluation Divisiori. He as
sessed !a penalty equal to 25% :of the temporary totcil disability 
compensation due, and granted !claimant• s attorney a fee of 
$7 50. , 

1 The Board, after d~ nova review, finds that Dr. 
Logan's letter dated !larch 21,· 1977 is a sufficient claim of 
aggravAtion and the Fund shou~d have made the first install
ment of compensation to claim~nt no later than the 14th day af
ter it1received that letter, said compensation to start as of 
the date the" doc to-i'"'s'aid C lairriant Is condition had worsened. 
The BoJrd further finds that ihe Fund heither denied this claim 

wit;l1inj9Q r;;~yij ~tter Naroh 21,11377 nor did it pay claimant 
any corilpensation for temporary total disability. 

I , 

. I The ~v~den~e in~ica;tes tha~ at the pr~sent time 
claimant 1 s condition is still ,not medically stationary, there~ 
fore, ihe Board concludes thai claimant is entitled to compen
sation! for ter:1porary -total disability- from March 21, 19 77, the 
date of Dr. Logan's letter, an~ until her claim is closed pur
suant to ORS 656.268. Further~ore; the claimant is entitled 
to additional compensation, id the nature of a penalty, for 
the Fu~d's unreas~nable delay ln.paying compensation and also I . 
to pay~ent of her attorney's ffes by the Fund. 

I ' 

1 The Board finds tha~ the oreoonderance of the medi~ 
cal ev~dence indicates that claimant~s ~ondition has worsened 
since June 15, 1977, therefore:, claimant has met her burden of 
proof dn her claim. fQF aggrava~ion and the Fund's denial must 
be set aside. : 

The Board concl udesl that claimant is entitled to 
have Dr. Logan's bill for the pone scan paid by the Fund in
asmuch [as Dr. Logan used the bone scan to rule out the possi
bility ~f cancer, rather than ~he industrial injury, as a 
cause of claimant's continuinql back problems. 

ORDER 
. 
I 

ified. The order of the ALI, dated February 24, 1978, is mod-

Claimant's claim for aggravation of her October 21, 
1971 industrial injury is re~ahded to the State Accident Insur-

1 I 
ance Fund for acceptance and for payment of compensation, as 
provide~ by law, commencing l-Iaf"ch 21, 1977 and until the claim 
is clos~d pursuant to ORS 656.268. 

. I Claimant is awarded additional compensation equal 
to 25% pf the compensation due her for temporary total disabil
ity frap :1arch 21, 1977 through December 23: 1977, the date of 
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1 

The ALJ found claimant had proven her aggravation
claim and remanded it to the I^und to be accepted for payment
of compensation payable from'’ilarch‘ 30 , 1977 to November 30,
1977 and for submission to the Evaluation Division. He as
sessed !a penalty equal to 25% of the temporary total disability
compensation due, and granted iclaimant's attorney a fee of$750. i

i
The Board, after de novo review, finds that Dr.

Logan's letter dated  arch 21,^ 1977 is a sufficient claim of
aggravation and the Fund shoul’d have made the first install
ment of compensation to claimant no later than the 14th day af
ter itireceived that letter, said compensation to start as of
the date the doc tor'”'said claimant's condition had worsened.
The Board further finds that the Fund neither denied this claim
within j§g sSsys a£tsr Karch 21,j 1377 nor did it pay claimant
any compensation for temporary total disability.

The evidence indicates that at the present time
claimant's condition is still ;not medically stationary, there
fore, the Board concludes that claimant is entitled to compensation jfor temporary -total disability from  arch 21, 1977, the
date of Dr. Logan's letter, an'd until her claim is closed pur
suant to ORS 656.268. Furthermore, the claimant is entitled
to additional compensation, in the nature of a penalty, for
the Fund's unreasonable delay in'paying compensation and also
to payment of her attorney's fees by the Fund.

I tI The Board finds that the preponderance of the medi
cal evidence indicates that claimant's condition has worsened
since June 15, 1977 , therefore), claimant has met her burden of
proof on her claim, fop aggravation and the Fund's denial mustbe set aside. I

The Board concludes| that claimant is entitled to
have Dr. Logan''s bill for the bone scan paid by the Fund inasmuch |as Dr. Logan used the bone scan to rule out the possi
bility |of cancer, rather than the industrial injury, as a
cause of claimant's continuing back problems.

ORDER
The order of the ALJ, dated February 24, 1978, is mod

ified
Claimant's claim for aggravation of her October 21,

1971 industrial injury is remanded to the State Accident Insur
ance Fund for acceptance and for payment of compensation, as
provided by law, commencing  arch 21, 1977 and until the claim
is closed pursuant to ORS 656.268.

Claimant is awarded
to 25% of the compensation due
ity from  arch 21, 1977 throug

additional compensation equal
her for temporary total disabil-
1 December 23, 1977, the date of
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Fund's denial, bec~us~ 0£ ~~~ Pund'~ unr@asonable del~y in· 
the payment of compensation. Claimant's attorney is awarded 
a fee of $750, payable by the State Accident Insurance Fund. -

The State Accident Insurance Fund is directed to 
pay the medical bill for the bone scan ordered by Dr. Logan. 

Claimant's attorney is aw~rded as a reasonable 
attorney's fee for his services at Board review the sum of 
$350, payable by the State Acc~dent Insurance Fund. 

WCB CASE NO. 76-7189 · AUGUST 22, 1978 

RONALD D. McNUTT, CLAIMANT 
Pozzi, Wilson, Atchison, Kahn & 

01L~ary, Claimant•~ Atty§. 
Davies, Biggs, Strayer, Stoel & Boley,. 

Defense Attys. 
Souther, Spaulding, Kinsey, Williamson & 

Schwabe, Defense Attys. 
SAIF, Legal Services, Defense Attys. 
Amended Order on- Review 

On July 31, 1978 the BoarJ entered its ~rder 6n R~- • 
view.in the above entitled matter. On line two in the next to the 
last paragraph on page three of said order the number "3" should 
be substituted. for the number 11 6" and on line two of the second 
paragraph of the "Order" portion of· said order on page four the 
year 11 1976" should be substituted for the year "1977". 

I 
· In all other respects the Order on Review entered on 

July 31, 1978 in the above entitled matter should be ratified 
and reaffirmed. 

IT IS SO ORDERI::D. 

WCB CASE NO. 77-1807 

BERTHA McWILLIAMS, CLAIMANT 
Nash & Margolin, Claimant's Attys. 
Souther, Spaulding, Kinsey, Williamson & 

Schwabe, Defense Attys. 
Request for Review by Claimant 

AUGUST 22, 1978 

Reviewed by Board Hembers Wilson and Phillips. 
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the Fund*s denial, because 6f ths FURd E Unr^RSODfiblC dGlSy iil
the payment of compensation. Claimant's attorney is av;arded
a fee of $750, payable by the State Accident Insurance Fund.

The State Accident Insurance Fund is directed to
pay the medical bill for the bone scan ordered by Dr. Logan.

Claimant's attorney is awarded as a reasonable
attorney's fee for his services at Board review the sum of
$350, payable by the State Accident Insurance Fund.

WCB CASE NO. 76-7189'
RONALD D,  cNUTT, CLAI ANT
Pozzi, Wilson, Atchison, Kahn &

O'L aiv, Claimant's Attys.
Davies, Biggs, Strayer, Stoel & Boley,

Defense Attys.
Souther, Spaulding, Kinsey, Williamson

Schwabe, Defense Attys.
SAIF, Legal Services, Defense Attys.
Amended Order on Review

AUGUST 22, 1978

On July 31, 1978 the Board entered its Order oh Re
view in the above entitled matter. On line two in the next to the
last paragraph on page three of said order the number "3" should
be substituted, for the number "6" and on line two of the second
paragraph of the "Order" portion of' said order on page four the
year "1976" should be substituted for the year "1977".

1■ In all other respects the Order on Review entered on
July 31, 1978 in the above entitled matter should be ratified
and reaffirmed.

IT IS SO ORDERED.

m

AUGUST 22, 1978WCB CASE NO. 77-1807

BERTHA MCWILLIAMS, CLAIMANTNash &  argolin, Claimant's Attys.
Souther, Spaulding, Kinsey, Williamson &

Schwabe, Defense Attys.
Request for Review by Claimant

Reviewed by Board  embers Wilson and Phillips

%
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I 

I Claimant seeks Board review of the Administrative 
Law Judge's (ALJ). order affir~ing the second Determination Or
der, d~ted March 8, 1977, whi~h awarded claimant comoensation 
equal to 8 0. 0 £or 2 5 %.-unscheduled low ... back disability: 

Claimant, a 47-year-old shoe clerk 1 SU§t~ine~ ~n. 
lnjury to her back on Augu;t 19, 1975 lifting a case of freight. 
Dr. Blaylock diagnosed this injury as luwbar strain. Claimant 
receivJa conservative treatment and was found to be medically 
statioriary and.released for work.as of Se?tember l, 1975. The 
claim ~as closed by a � ~termination Order, dated August 19, 
1975 wqereby claiTI}ant. \vas paid compensation for temporary total 
disability from August 26, 1975 through August 31, 1975. 

I Dr. Siever reported in Janaury 1976 that claimant's 
back had worsened and referred her to Dr. Frv who indicated 
Gl~ima~t had pain in her lew batk, which radlated lnto her 
hip. His examination revealed claimant had discomfort with 
movenedt, bending over, squatting, and walking. She also re
ported istiffness when she awoke iri the morning and heada6he~. 
Dr. Frl found some paraspinal muscle spasm. 

I. Dr. Sl<?at, ,, in February 19 7.6, per formed a psyc_ho logical 
evaluation of claimant. He felt there was a nsvchological factor 
helpin~ claima~t maintain he: pain symptoms. LThe injury gave 
her an excuse to "let uo a little". Claimant's husband of 28 
years ~ad been disabled: forcing claimant to work. He felt she 
'i,'as bei;ng pressured by her family and employer to go back to 
work. Dr. Sloat felt claimant needed assistance to allow her 

I 

to rela•x and vent her feeling that she was tired of carrying 
the bur~en for the whole family. 

Dr, Cottrell, in March 1~76, diagnosGd chronic. 
lUTI1bosa~ral sprain with degenerative disc disease lumbosacral 
spine. I He felt claimant was not medically stationary and re
quired further medical treatme~t. 

I Dr. Fry, in April 1;76, said claimant was being al-
lowed to return· to work with restrict·ions on heavy lifting, 
strainihg or on'. standing for ldng periods of time. On October 
4, 1~76\~e found claimant was medically stationary with moder-
ate impairment.. . 

I . 
. I A Deiermination Ord~r, dated March 8, 1977, awarded 

claimant cornDensation equal to 180°. for 25% unscheduled disabil
ity reslil ting f:tom back injury.' 

I Dr. Fry reported in :April 1977 he had continued to 
prescribe medication for her and felt the award was reasonable 
and conuile~surate with his evaluation. 

• I 

I 

On June 18, 1977 Dr.I Quan indicated he felt claimant 
did not have any significant psychiatric disorder and concurred 
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9

m

claimant seeks Board review of the Administrative
Law Judge's (ALJ)' order affirming the second Determination Or
der, dated  arch 8, 1977, which awarded claimant compensation
equal to 80.° for 25%™unscheduled low^-back disability.

inj ury
Claimant, a 47-year-old shoe clerk.

to her back on August 19, 1975 lifting a case of freight.
Dr. Blaylock diagnosed this injury as lumb)ar strain. Claimant
received conservative treatment and was found to be m.edically
stationary and,released for work.as of September 1, 1975. The
claim was closed by a Determination Order, dated August 19,
1975 whereby claimant, was paid compensation for temporary total
disability from August 26, 1975 through August 31, 1975.

j Dr. Siever reported in Janaury 1976 that claimant's
back had worsened and referred her to Dr. Fry who indicated
clflimnt had pain in h i? low baok, whick radiated into herhip. His examination revealed claimant had discomfort with
movem.ent, bending over, squatting, and walking. She also re
ported jstiffness v/hen she awoke in the morning and headaches.
Dr. Fry found some paraspinal muscle spasm.

Dr. Sloat,"in February 1976, performed a psychological
evaluation of claimant. He felt there v/as a psychological factor
helping claimant maintain her pain symptoms. The injury gave
her an 'excuse to "let up a little". Claimant's husband of 28
years had been disabled, forcing claimant to v/ork. He felt she
was beihg pressured by her family and employer to go back to
work. pr. Sloat felt claimant needed assistance to allow her
to relax and vent her feeling that she v;as tired of carrying
the burden for the whole family.

Dr. Cottr ll# in March 1976, diagnos d chronic.lumb)osacral sprain with degenerative disc disease lumbosacral
spine. I He felt, claimant was not medically stationary and re
quired further medical treatment.

Dr. Fry, in April 1976, said claimant was being al
lowed to return;to work with restrictions on heavy lifting,
straining or on-standing for long periods of time. On October
4, 19761 he found claimant was medically stationary with moder
ate impairment.,

I A Determination Order, dated  arch 8, 1977, awarded
claimant compensation equal to i80°- for 25% unscheduled disabil
ity resulting from back injury.^

Dr. Fry reported in lApril 1977 he had continued to
prescribe medication for her and felt the award was reasonable
and commensurate with his evaluation.

did not
On June 18, 1977 Dr.j Quan indicated he felt claimant

have any significant psychiatric disorder and concurred
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Dr. Sloat's rsport. Dr. Quan noted claimant was not 
strongly motivated to work and did not recognize she was an
xious or tense. 

Dr. Azavedo, a psychiatrist at the Disability Preven
tion Division, examin~d claimant. His diagnosis was chronic 
lumbosacral sprain, exogenous obesity, and status postoperative 
hysterectomy. Testing revealed: claimant had an intelligence 
scale score of 101, an average reading rate of speed and above 

average comprehension. ~laimAnf i"diOJtQd ~h@ did not,~-• 
she would be able to go back· to her store clerk job, which she 
had done for 12 years. 

The consensus of the vocational team was that claim
ant was able to return to a modified sales job; claimant could 
do light-medium work, with no repetitive bending, 'lifting, 
climbing or twisting. 

The ALJ, after reviewing the evidence, concluded the 
award of 80° was adequate. 

The Board, after de novo review, concurs with the 
ALJ. Dr. Fry indicates that the award of 80° is reasonable. 
The consensus opinion is that claimant is able to return to 
light-medium work, such as a modified sales position and has 
been adequately compensated for her loss of wage earning capa
city. 

ORDER 

The ALJ's order, dated January 19, 1978, is affirmed. 

SAIF CLAIM NO. YA 750071 

JOHN W. SLONECKER, CLAIMANT 
Coons & Anderson, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Own Motion Order 

AUGUST 22, 1978 

On April 27, 1978 the Board received from claimant, 
by and through his attorney, a request to reopen his claim for 
a compensable industrlal injury ~ug~JinGd on November 9, l~~9-
i1edical reports were submitted in support of the request. 
Claimant's claim has been closed and his aggravation rights 
have expired. 

On aay 3, 1978 the State Accident Insurance Fund was 
advisedby the Board of claimant's request for own motion relief 
and copies of the request and the attached medical documents 
were mailed to it. On Mai 18, 1978 the Fund responded, stating 
that it did not believe the evidence revealed an aggravation 
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with Dr. Sloat's report. Dr. Quan noted claimant was not
strongly motivated to work and did not recognize she was an
xious or tense.

Dr. Azavedo, a psychiatrist at the Disability Preven
tion Division, examined claimant. His diagnosis was chronic
lumbosacral sprain, exogenous obesity, and status postoperative
hysterectomy. Testing revealed; claimant had an intelligence
scale score of 101, an average reading rate of speed and above
average comprehension. (?laimSht IwdlOdtQd did HOt £§§i
she would be able to go back' to her store clerk job, which she
had done for 12 years.

The consensus of the vocational team was that claim
ant was able to, return to a modified sales job; claimant could
do light-medium work, with no repetitive bending, 'lifting,
climbing or twisting.

The ALJ, after reviewing the evidence, concluded the
award of 80® was adequate.

The Board, after de novo review, concurs with the
ALJ. Dr. Fry indicates that the award of 80® is reasonable.
The consensus opinion is that claimant is able to return to
light-medium .work, such as, a modified sales position and has
been adequately compensated for her loss of wage earning capa
city.

ORDER
The ALJ's order, dated January 19, 1978, is affirmed.

SAIF CLAI NO. YA 750071 AUGUST 22, 1978

JOHN W. SLONECKER, CLAI ANT
Coons & Anderson, Claimant's Attys.
SAIF, L gal S rvic s, D f ns Atty.
Own  otion Order

On April 27, 1978 the Board received from claimant,
by and through his attorney, a request to reopen his claim for
a compensable industrial in3ui*^ SUStdillQd OH NOVCIUbSr 9; 1956.
 edical reports were submitted in support of the request.
Claimant's claim has been closed and his aggravation rights
have expired. '

On  ay 3, 1978 the State Accident Insurance Fund was
advisedby the Board of claimant's request for own motion relief
and copies of the request and the attached medical documents
were mailed to it. On  ay 18, 1978 the Fund responded, stating
that it did not believe the evidence revealed an aggravation

#
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I 
I 

since the Board's Own notion Determination of I-lay 25, 1977 
(this o/et~rrnination related .~9:-'"'an .injury to _claimant'.s right 
leg sustained on August 18, l 9,j9) . The Fund stated it would 
like ajneurological examination conducted and also to have · 
the laboratorv studies mentioned bv Dr. Brooke in his letter 

I - -
of NovE/mber 15, 1977 to claimant's attorney. 

i 

I On June 5, 1978 the Board inquired from the Fund if 
it was their intention to hive claimant examined further be
fore advising the Board of its final position relating to· 
claimaryt's request for own motion relief. On July 3, 1978 
the Fuijd responded, stating that clai� ant was scheduled to be 
examined by the Orthopaedic Consuitants in Portland on July 
13, 1978 and it would advise the Board of its position. upon 
receipt of the.report based on said examination. 

~i~im~nt Wd5 examined by Drs;- Kimb@rl@y, Jong£ 3nd 
Andersqn of the Orthopaedic Consultants on July 13, 1978 who, 
in their report dated July 25, 1978, based upon the examination 
and cl~fmant's medical history~ expressed their opinion that 
claimarit's condition was stationary and that he would need 
palliatlive treatment much of his, remaining life but is not in 
need of any surgical-.. treatnent; they•further expressed their 
opinio~ that claimant was unable to engage in any gainful 
occupa~ion and this inability is total and permanent and 

~ttribJlable lo the two lnJurles cialmant has had, namely 
the ba~k injury in 1956 and th~ right leg injury in 1959. 
On AugJst 7, 1978 the Fund advised the Board that, based 
upon tHe recommendation of the Orthopaedic Consultants it 
would n~t oppose own notion consideration of claimant's claim 
by the Board. 

I L .... ,,.,.c .... , .... 1 

I , 

I The Board, relying primarily, but not exclusively, 
on the report of the Orthopaedtc Consultants, dated July 25, 
19 78, d:mcludes. that claimant is permanently and totally dis
abled aha-should be considered!so as of July 13, 1978, the date 
he was ~xamiried by the three physicians at the Orthopaedic 

1 I • 
Consu tants. 

I 

ORDER 

Claimant is to be cqnsicered as permanently and 
totally disabled as a result of his industrial injury of 
November 9, 1956 and entitled to compensation for such dis
ability! commenc~ng July 13, 19?8. _ 

! Clai~ant's counsel is awarded as a- reasonable attor-
ney's fee for his services in connection with this matter a 

I • 

sum equal to 25% of the compensation claimant shall receive 
as a re~ult of this order, payable out of said compensation 
as paid 1 not to exceed $2,300. 1 

1 I 

I I 
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since the Board's Own  otion Determination of  ay 25, 1977
(this Determination related ,to. an injury to claimant's right
leg sustained on August 18, i9'59). The Fund stated it would
like a I neurological examination conducted and also to have
the laboratory studies mentioned by Dr. Brooke in his letter
of November 15, 1977 to claimant's attorney.

On June 5, 1978 the Board inquired from the Fund if
it was their intention to have claimant examined further be
fore advising the Board of its final position relating to
claimant's request for own motion relief. On July 3, 1978
the Fund responded, stating that claimant was scheduled to be
examined by the Orthopaedic Consultants in Portland on July
13, 1978 and it would advise the Board of its position, upon
receipt of the report based on said examination.

Cisiniant was  ^aniin d by Drs.-Kimb rl y, Jongs and
Anderson of the Orthopaedic Consultants on July 13, 1978 who,in their report dated July 25, 1978, based upon the examination
and claimant's medical history', expressed their opinion that
claimant's condition was stationary and that he would need
palliative treatment much of his^ remaining life but is not in
need of any surgical-treatment; they‘further expressed their
opinion that claimant was unable to engage' in any gainful
occupation and this inability is total and permanent and
attributable to the two injuries claimant has had, namely
the back injury in 1955 and the right leg injury in 1959.On AugJst 7, 1978 the Fund advised the Board that, based
upon the recommendation of the Orthopaedic Consultants it
would n|ot oppose own motion consideration of claimant’s claim
by the Board.

The Board, relying primarily, but not exclusively,
on the report of the Orthopaedic Consultants, dated July 25,
1978, concludes, that claimant is permanently and totally dis
abled and'should be considered|so as of July 13, 1978, the date
he v;as examined by the three physicians at the Orthopaedic
Consultants. j

ORDER
Claimant is to be considered as permanently and

totally disabled as a result of his industrial injury of
November 9, 1956 and entitled to compensation for such dis
ability commencing July 13, 1978.

Claimant's counsel is awarded as a- reasonable attor
ney's fee for his services in connection with this matter a
sum equal to 25% of the compensation claimant shall receive
as a result of this order, payable out of said compensationas paid! not to exceed $2,300.
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R P. SORENSON, CLAIMANT 
Colin Lamb, Claimant's Atty. 
Scott F. Gilman, Defense Atty. 
Stipulation and Order 

SLCTimJ I 

l\UGUS'l' 22, 1978 

· ,CONTENTIONS OP '~IIE PAR.TIE~ 

(A) CLAIMJ'.J."\JT' S CONTENTIONS 

Claimant Contends: 

(1) That he is currentJ.y experiencing, or may exper
ience in the future, the effects of a disability related to his 
industrial accident of April 8, 1971.; 

(2) ·That the effects of that disability could, or do, 
require additional medical treatment and time loss; and 

(3) That the extent of his disability has increased 
since the Hearing Referee I s Opi.nicn and Order of April 25, 1972, 
the last award or arrangement.• for comp,'2nsation relating to his 
claim. 

(B) 

Dgfgndant contendoi ·• 

DE FEN DAN'111 S CONTENTIONS 

(1) That any disability or discomfort that Claimant 
does or may experience is caused by pre-existing and unrelated 
degenerative disc disease· (spondyJ.osis); 

(2) 'l'hat claimant-. l1as completely and totally recovered 
from any injuries that he migh~ ha0e sustained as a result or 
consequence of the accident of:April 8, 1971; 

(3) That, as a result of the above, ·any future medical 
treatment that clalmant mtgh~~. QQQ)l:_ or n@~d will haY'u n9 reL:,.tion
shi.p whatsoever to the acci9c:,i1 t of Apri 1 8, 19 71, or the conse
quences thereof; and 

(4) That, as a result of the previous awards and 
arrangements for compensation :r:el2~;~j_n9 to bis claims, Claimant 
has been more than adequately 80!~ensated for any disability or 
injuries that he may have, received; as a result of the accident of 
April 8, 1971. , . , 

(5) That the. first d~termination made regarding injuries 
Claimant may have r2ceived,as a re~ult of the accident of April 
8, 1971, was made on Januarv 14, 1972 and that, pursuant to 
ORS 656. 273 (4) (a), Cla.inia;iti s aggravation rights e:.:pired on 
January 14, 1977, prior to the 't.i.;::c that Claimant fi1ec1 his claim 
for such benefits. The:cl-::fc,re, Clc.i~n:ant' s claim for aggravated 
disability benefits is barred. 

( 6) That there i.s no j us tifi cation for Boa.rd' s Own 
Motion jurisdiction, pursu,,,nt. to ORS. 6 56. 2 7 8, to be exercised in -
this case. 

-252-

WCD CASE 72-2^.7 AUGUST 22, 1978

WALTER P. S0.RC;NS0N, CLAI ANT
Colin Lamb, Claimant's Atty.
Scott F. Gilman, Defense Atty.
Stipulation and Order

SECTION I
.CONTENTIONS OF THE PARTIES

(A) CLAI AdJT'S CONTENTIONS
Claimant Contends:

(1) That he is currently experiencing, or may exper
ience in the future, the effects of a disability related to his
industrial accident of April 8, 19 7].;

(2) That the effects of that disability could, or do,
require additional medical treatment and time loss; and

(3) That the extent of his disability has increased
since the Hearing Referee's Ooi.nion and Order of April 25 , 1972 >
the last av/ard or arrangement- for Cvompensation relating to his
claim.

(B) DEFENDANT’S CONTENTIONS

D f ndant Cont nds!
(1) That any disability or discomfort that Claimant

does or may experience is caused by pre-existing and unrelated
degenerative disc disease (spondyj.osis) ;

(2) That claimant has completely and totally recovered
from any injuries that he might have sustained as a result or
consequence of the accident of’April 8, 1971;

(3) That, as a result of the aboveany future medical
treatment that claimant might SQaI( 01 need Will ilQYS il9 relation-
ship whatsoever to the accident of April 8, 1971, or the conse
quences thereof; and

(4) That, as a result of the previous av/ards and
arrangements for compenscicion relating to his claims, Claimant
has been more than adequately compensated for any disability or

that he may have, received; as a result of the accident of
1971. ,

(5) That the.first determination made regarding injuries
may have received.as a result of the accident of April
was made on January 14, 1972 and that, pursuant to

ORS 656.273 (4) (a) , .Claiiiiaht's aggravation rights expired on
January 14 , 1977 , prior to the’ti’re that Claimant filed his claim
for such benefits. Therefore, ClaiD'.ant's claim for aggravated
disability benefits is barred.

(6) That there is no justification for Boa.rd's Own
 otion jurisdiction, pursuant to Oi^f 656.278 , to be exercised in
this case.

inj uriesApril 8,
Claimant
8, 1971,
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SECTION II 

' '.! 
STIPULATIONS AND AGREEMENT OF THE PARTIES 

The parties stipulate and agree that:. 
. ' 

I (1). In exchange for Claimant's stipulations and 
agreem1nts. ·as enumerated below, the defendant will pay to Claimant 
und hi� attorney th@ sum of Tgn Thomrn.nd. Dcl·l~r~ {$10 ·,000}; 

! (2) That Claimant shail withdraw and voluntarily dis-
miss his Request for Board's Own Motion relief; . I (3) That in exchange for Claimant's Agreement tq 
accept 1the above swn, the defendant shall move for a dismissal of 
its Request for Hearing Upon Board's Own Motion Order: 

i {4) ,· That claimant's claim for Board's own Motion relief 
is doubtful and disputed and ought to be, and may be settled and 
disposJd of as a doubtful and disputed claim in the manner and 
upon the terms and conditions set forth in Section III below. 

i (5) It is specifically understood, agreed and stipulated 
that neither this settlement nor the terms of this settlement 
agreem~nt shall have any effect, either beneficial or detrimental, 
upon cllaimant' s future right to request Board's own Motion ·Relief 
(ORS 65'.6. 2 78) or future medical services (ORS 656. 245) • Nor shall 
this se1ttlement or the agreement have any effect upon the defendant's 
right ~o conteit such claims, if made. 

SECTION III 

FINDINGS AND ORDER 
OF WORKERS' COMPENSATION BOARD 

The Administrative Law Judge having considered the 
matter and having noted both the contentions of the parties and 
the stipulations of the parties hereinbefore set forth plus all of 
the other documents in the file, finds that claimant's claim is 
doubtfu~· and disputed and that ·the pending Request for Board's 
Own Motion relief and Request for ·Hearing should be settled and 
disposea of. Therefore, it is :hereby ORDERED, that the matter is 
settled and disposed of upon the following conditions: 

I 

1. Defendant shall 1 pay jointly to Claimant and to 
Claimant's attorney the swn of'.$10,000 and Claimant and 
Claimant's attorney shall receive from defendant the sum of 
$10,000las a fu~l and final settlement and disposition on a dis
puted claim basis of claimant's claim and defendant's Request 
for Hea:ting. · ; 

I 2. Claimant's attorney shall receive and have out of 
said $10,000 the .sum of $2,200 !as and for his attorney fees. 

I 3. Neither the. settlement of this matter nor the 
specific terms of· the settlement agreement shall have any effect 
upon thJ future rights of the parties to this agreement. 

I 4. Claimant's request for Board's Own Motion relief 
shall be, and is, in a finally idenied status and he shall have no 
further'.rights of any kind whatsoever in relation to said claim. 

prejudice~ 
5. Defendant's. ReqJest for Hearing ·is dismissed with 

1253-

accept

SECTION II

STIPULATIONS AND AGREEMENT OF THE PARTIES
The parties stipulate and agree that:,

I (1) In exchange for Claimant's stipulations and
agreements 'as enumerated below, the defendant v/ill pay to Claimant
and his attorn y th sum of Ton Thousand. Dollss^s ($10,000);I {2) That Claimant shall withdraw and voluntarily dis
miss his Request for Board's Own  otion relief;

(3) That in exchange for Claimant's Agreement to
the above sum, the defendant shall move for a dismissal of

its Request for Hearing Upon Board's Own  otion Order:
I (4) That claimant's claim for Board's Own  otion relief

is doubtful and disputed and ought to be, and may be settled and
disposed of as a doubtful and disputed claim in the manner and
upon the terms and conditions set forth in Section III below.

I (5) It is specifically understood, agreed and stipulated
that neither this settlement nor the terms of this settlement
agreement shall have any effect, either beneficial or detrimental,upon Cl|aimant's future right to request Board's Own  otion 'Relief
(ORS 656.278) or future medical services (ORS 656.245). Nor shallthis se'ttlement or the agreement have any effect upon the defendant's
right to contest such claims, if made.

SECTION III
FINDINGS AND ORDER

OF WORKERS' CO PENSATION BOARD
The Administrative Law Judge having considered the

matter and having noted both the contentions of the parties and
the stipulations of the parties hereinbefore set forth plus all of
the other documents in the file, finds that claimant's claim is
doubtful' and disputed and that 'the pending Request for Board's
Own  otion relief and Request for Hearing should be settled and
disposed of. Therefore, it is hereby ORDERED, that the matter is
settled and disposed of upon the following conditions

1. Defendant shall'pay jointly to Claimant and to
Claimant's attorney the sum of $10,000 and Claimant and
Claimant's attorney shall receive from defendant the sum of$10,000|as a full and final settlement and disposition on a dis
puted claim basis of claimant's claim and defendant's Request
for Hearing.I 2, Claimant's attorney shall receive and have out of
said $10,000 the .sum of $2,200 ,as and for his attorney fees.

I 3. Neither the settlement of this matter nor the
specific terms of the settlement agreement shall have any effect
upon the future rights of the parties to this agreement,

1 4. Claimant's request for Board's Own  otion relief
shall be, and is, in a finally jdenied status and he shall have nofurther frights of any kind whatsoever in relation to said claim.

5. Defendant's, Request for Hearing is dismissed with
prejudice.
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CASE NO. 77-6178 

DERTHA VINSON, CLAIMI\N'r 
David Vandenberg, Claimant's Atty. 
SAIP I I.:egal Services·, Defense Atty. 
Request for Review by the SJ\.IF 

J\UGrn;r11 2 2, 19 7 6 

:?,evie,ved by Board Iiembe_,-s ti i 1 son and ~-loo re. 

'I'he State Accic~en:. Insurance Fund seeks Board re
view of the Administrative Law Judge's (ALJ) order which set 
asid~ its denial and remanded the;claim to it. The Fund con
tends that claimant did not show go~d cause for her failure 
to file a timely request £oi a hearing on the denial. 

l 

Claimant, a 60-year-old ~atad maker, alleges she 
sustained two ,injuries~ On July 20, 1976 she had four boxes 
of frozen food fall on he,_· head, a.nd missed a few days' work, 
but roturn@d to her job withQ~~ f~lin9 a claim. On February 
7, 19 7 7, while trying to re Eich an itc-::m on the top of a shel i, 
she fell and struck her head and lo-.·, back against some other 
shelves. A claim was filed. Doth injuries were accepted. 

Dr. Balme opined claim'an t' suffered from cervical 
spondy:i.osis, lumbar degenerative disc disease and osteocrthri
tis and osteoarthritis involving both hands. He noted claimant 
had neck, low back and bilateral lwnc: pain and indicated the • 
relationship of her prese.ht ;-_:iain to her industrial injuries 
was an aggravation of a pre-existjng condition. 

On June 14, 1977 the Fund advised claimant it de
nied any responsibility for claimant's lumbar disc disease 
and cervical spondylosis. This letter included advice of 
her appeal rights. 

l\. Determinatio:·t 01~der, da t.cd September 13, 19 7 7 1 

awarded compensation for :te,:1porary total disability from f'eb
rua1~ 10, 1977 through February 11, 1977. 

Claimant did not appeal the Fund's denial until 
October 5, 1977. She testjfied that after receiving the Fund's 
letter of June 14, 1977, she !went to t:he local Fund offj_ce and 
spoke with a man there who ~~id he wo~ld ~rite a letter for her 
to the Fund's office in Salem. Claim6nt felt that this action 
resolved the matter. The person who wrote the denial letter of 
June 14 did note in the file' Lhat c2.aimant. contacted her on 
September 12, 1977 and reques~ed Get claim be reopened because 
her condition hzid worsened .. Claimant was advised to write a 
letl:cr and lwve her doctor ssnd in n report. 

The AL,J found tr.e denial letter to be confusincr and 
misleading to claimant. HE; foun,d clc:timant had made an effort 
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AUGUST 22, 1978
BEKTHA VINSON, CLAIMANT
David Vandenberg, Claimant's Atty.
SAIF, Legal S rvic s’, D f ns Afty.
Request for Reviev; by the SAIF

WCD CASE NO. 77-6173

Reviewed by Board  embers L'ilson and  oore.
The State Accident Insurance Fund seeks Board re

viev; of the Administrative Lav; Judge's (ALJ) order which set
aside its denial and remanded the;claim to it. The Fund con
tends that claimant did not shov; good cause for her failure
to file a timely request for a hearing on the denial.

jClaimant, a 60-year-old salad m.aker, alleges shesustained two ,injuries. On July 20 , 1976 she had four boxes
of frozen food fall on her h.ead, andmissed a fev; days' v;ork,
but roturn cl to h r joh VOithSUt fllincj a claim. on February7, 1977, w^hile trying to reach an item, on the top of a shelf,
she fell and struck her head and lowback against some other
shelves- A claim was filed. lioth injuries were accepted.

Dr. Balme opined claimant' suffered from cervical
spondylosis, lumbar degenerative disc disease and osteoarthri
tis and osteoarthritis involving both hands. He noted claimant
had neck, low back and bilateral hand pain and indicated the
relationship of her present pain to her industrial injuries
was an aggravation of a pre-existing condition.

On June 14, 1977 the Fund advised claimant it de
nied any responsibility for claimant's lumbar disc disease
and cervical spondylosis. This letter included advice of
her appeal rights.

A Determination Order, dated Septemiber 13 , 1977,
awarded compensation for temporary total disability from Feb
ruary 10, 1977 through February 11, 1977.

Claimant did not appe
October 5 , 1977. She testj.fied
letter of June 14, 1977, shelw'en
spoke with a man there who said
to the Fund's office in Salem,
resolved the matter. The person
June 14 did note in the file' tha
September 12, 1977 and requested
her condition had v/orsened. ,Cla
letter and have her doctor send

al the Fund's denial until
that after receiving the Fund's
t to the local Fund office and
he would y;rite a letter for her
Claimant felt that this action
v/ho v;rote the denial letter of

t claimant contacted her on
her claim be reopened because
imant was advised to v/rite a
ill a report.

The ALJ found the denial letter to be confusinci and
misleading to claimant. l.{e found claimant had made an effort
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to determine w'hat -she needed to do after she had received the 
denial! letter., The ALJ found,i that the letter of denial was 
at least misleading and despite any record by the Fund of -
claimaht's contacts with it, claimant had operated under the 
honest belief that the matter had been cleared UP. He con-. 
eluded claimant·hid-ihown good caus~_ind was entltl~d to a hear
ing. 

I The1 Board, after de nova review, concurs with the 
ALJ. The Board finds that claimant did take action after re
ceipt ~f the denial letter and honestly believed the matter had 
been cleared up., The Board agrees with the ALJ that claimant 
did sh~~ good cause for her fail~re to file a timely request 
for a hearing. 

I ORDER 

I The ALJ's order, dated r!arch 14, 1978, is,affirrned. 

! Clai~ant's attorney is hereby granted a reasonable' 
attorney's fee for his services in connection with this Board 
review 1 in the amount of $300, payable by the Fund. 

I wcB ·cASE No. 77-4653 

LYNN M.I. WAHNER, CLAIMANT 
Pozzi, Wilson, ·Atchison, Kahn & 

O' Lea!ry, Clai:mant' s A ttys. 
Gearin,, Landis & Aebi, Defense 
Request for Review by Claimant 

I • I 

AUGUST 22, 1978 

Attys. 

Reviewed by Board Members Wilson and Moore. 
' I 

Claimant seeks Board review of the Administrative 
Law Judgeis (ALJ) order which granted him compensation equal 
to 80° £or 25% unscheduled neck. disability. Claimant contends 
this awkrd is inadequate. i 

I The Board, after deinovo review, af~irms and adopts 
the Opinion and Order of the ALJ, a copy of which is attached 
hereto and, by this reference., : is made. a part hereof.-

ORDER 

firmed. 
The order of th'e AL~, dated December 8, 1977, is af-

·' ; 
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to determine what she needed to do after she had received the
denial
at lea

letter., The ALJ found,, that the letter of denial was
St misleading and despite any record by the Fund of

claimant's contacts v/ith it, claimant had operated under the
honest
eluded
ing.

belief that the matter had been cleared up. He con- .
claimant'had^'shown aood cause",and was entitled to a hear'

Thei Board, after de novo review, concurs with the
ALJ. The Board finds that claimant did take action after re
ceipt pf the denial letter and honestly believed the matter had
been cleared up. , The Board agrees with the ALJ that claimant
did show good cause for her failure to file a timely request
for a hearing.

I ORDER
The ALJ's order, dated  arch 14, 1978, is^affirmed.
Claimant’s attorney is hereby granted a reasonable'

attorney's fee for his services in connection with this Board
review in the amount of $300, payable by the Fund.

WCB CASE NO. 77-4653
LYNN  . WARNER, CLAI ANT
Pozzi, Wilson, Atchison, Kahn &

O'Leary, Claimant's Attys.

AUGUST 22, 1978

Gearin ,
Request

Landis & Aebi, Defense Attys.
for Review by Claimant

Reviewed by Board  embers Wilson and  oore.
Claimant seeks Board review of the Administrative

Law Judge's (ALJ) order which granted him compensation equal
to 80° for 25% unscheduled neck disability. Claimant contends
this award is inadequate. \

The Board, after de jnovo review, affirms and adopts
the Opinion and Order of the ALJ, a copy of which is attached
hereto and, by this reference,, 'is made, a part hereof

ORDER
!

The order of the ALJ, dated December 8, 1977, is affirmed .
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CASE NO. 77-1724 

GLADYS J. WEHINGER, CLAIMi'\NT 

A. C. Roll, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Order 

)\UGUS'I' 22, 1978 

On August 9, 1978 the Board received claimant's 
?etition for rehearina and reconsideration in the above en

titled m~tt~r and als~ claimanh's brief irl support of said 
petition. J 

The Board, after giving full consideration to the 
claimant's brief, finds nothing contained therein which would 
justify reconsideration of.the Order o~ Review entered in the 
above entitled matter on August 3, 197~ and therefore further 
concludes that said petition should be denied. · 

IT IS SO ORDERED: 

WCB CASE NO. 77-5172 

' ROBERT ~iJ. BURKHART, CLAIMANT 
Merten & Saltveit, Claimant's Atty. 
Jones; Lang, Klein, Wolf & Smith, 

Defense Attys. 
Request for Review by Employer 

I. 

AUGUST 23, 1978 

Reviewed by Board !,1embers Boore and Phillips. 

The employer seeks Board review of the Administrative 
Law Judge's (ALJ) order which granted claimant 96° for 30% un
scheduled low back disability, an in~r8ase of 64° over the 
amount awarded by the Determination Order. 

l j : 
Claima!lt, then· a 25-·year-old sheet metal worker, sus-

tained a compensable injury to his knee and low back on Novem
ber 7,4, 1976 when he slid 4-5. feet dm-:n a roof, t1-,isting his 
back and leq. He finished work:that ~ay and d3.d not work over the 
Thonksgi ving holiday. He ~t tern9ted to: return to work on .~ion~1ay, 
but after a couole of hours he had to leave because of back nain. 

i,;: ~ • .... 

On December 2 1 1976 Dr. Best diagnosed an interspinous 
ligament pull L5-S1 .· Claimant thereafter received treatment 
from two chiropractors without rel.i~f ~nd was referred to Dr. 
Butler. 

Dr. Butler reported on January 6, 1977 that claimant 
should continue with conservative treatmerit but felt it was 
possible claimant had a ce~tral disc extrusion at L4-L5 and 
early spinal s~enosis of tHe lower lwnbar spine. He hospital-

-256-

GLADYS J. V/EHINGER, CLAIMANT
A. C. Roll, Claiin£int's Atty.
SAIF, L gal S rvic s, D f iis Atty.
Ord r

On August 9, 1973 th Board r c iv d claimant's
p tition for r h aring and r consid ration in th abov  n-
titiSCl also claimant's bri f in' support of said
p tition. • • '

j
Th Board, aft r giving full consid ration to th 

claimant's bri f, finds notliing contain d th r in which v.-ould
justify r consid ration of.th Ord r on R vi w  nt r d in th 
abov  ntitl d matt r on August 3, 1978 and th r for furth r
conclud s that said p tition should b d ni d.

IT IS SO ORDERED.'

WCB CASE NO, 77-1724 AUGUST 22, 1978

AUGUST 23, 1978WCB CASE NO. 77-5172
ROBERT W. BURKHART, CLAIMANT
M rt n & Saltv it, Claimant’s Atty.
Jon s, Lang, Kl in, V7olf & Smith,

D f ns Attys.
R qu st for R vi w by Employ r

R vi w d by Board M mb rs Moor and Phillips.

m

Th  mploy r s  ks
Law Judg 's (ALJ) ord r which
sch dul d low back disability
amount award d by th D t rmi

Claimant, th n a 2
tain d a comp nsabl injury t
b r 24, 1976 wh n h slid 4-5
back and l g. H finish d wor
Thanksgiving holiday. H att
but aft r a coupl of hours h

Board r vi w of th Administrativ  
grant d claimant 96° for 30% un-
an incr as of 64° ov r th .

ucition Ord r.
5--y ar-old sh  t m tal work r, sus-
o his kn  and lov/ back on Nov m-
. f  t down a roof, twisting his
k;th.at day and did not work ov r th 
 mot d toir turn to work on Monday,
 had to l av b caus of back pain.

On D c mb r 2, 1976 Dr, B st diagnos d an int rspinous
ligam nt pull L5-S1.' Claimant th r aft r r c iv d tr atm nt
from two chiropractors without r l.i f and w^as r f rr d to Dr.
Butl r.

Dr. Butl r r port d on January 6, 1977 that claimant
should continu with cons rvativ tr atm nt but f lt it was
possibl claimant had a c ntral disc  xtrusion at L4-L5 and
 arly spinal st nosis of th low r lumbar spin . H hospital-
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1 

I 
ized c~aimant in late January·and performed a rnyelogram which 

I • 
revealed a defect at ·L4,5 on the left. Claimant underwent a 
1 umbarl laminectomy. ; . . 

I Dr. Butler released claimant to return to work as 
of Aoril 18, 1977. 

- I 

claimaL 
low babk 

A Determination Order dated July 29, 1977 granted 
compensation for time loss ?nd 32° for +0% unscheduled 
disability· .. , 

Dr.•Butler reported in August 1977 claimant had 
done well but had occasional stiffness in his back. His 
examinbtion disclosed that claimant had full painless range 
of motion of his lumbar snine while standing 9-nd was able 
to touth his finger-tips to his toes. 

I In ~eptember 1977 ~laimant had a flare-up of his 
back problem .. He had been working for a plumbing firm. Dr. 
Butlerlfound no objective symptoms and concluded that claim
ant had musculoligamentous pain ih his back, which was pro
bably ~elated to his current work. He suggested claimant 
S@@k lightQf work, I htH~:!U~~ hi.~: current \'lork required. hlm to 

I crawl under houses. . . I . 
I A Determination Order dated September 28, 1977 did 

not grant cl·airnant any ·additional.'compensation. 

Dr. ButTer'•.indica ted in October and November 1977 
that c]aimant continued to have low back pain, aggravated by 
sitting, getting up and down. He found some instability in 
the L4~5 interspace. 

In November 1977 Dr. Butler's report stated claim
ant should not engage in any employment requiring lifting, 
bending or stooping. He had p~escribed a chairback brace for 
claiman:t and said his total impairment was 15%; he felt_ claim
ant might need training in another occupation if his back oain 
continu:ed. Dr .. Butler Is opinion was that if the instability . 
in the L4-5 interspace continued, a fusion may be required. 

I Clai:rnant is a high ~chool graduate and has com-· 
pleted a four-year apprentice program. He testified that he 
has sto~ped working at three oht of the four. jobs he has had 
since h~s injury because of back pain, but he later ±ndicated 
his employers had run out of work and he was laid off. He 
stated his current problem is back pain which is aggravated 
by sitting, bending, driving a,car and heavy lifting. Claim-· 
ant's wife corroborated his te~timony that when he comes home 
from wo~k he lies down. I I , 

I Add. t. 11 1 . ! · · . I i iona y, c aim~nt testified he played .golf 3-4 
times p~r week, played tennis 3-4 times per week, swam and 
kayaked!i~ the summer on weeken1lds. He indicated he was also 

I 

I -2s1-

I 

#

ized claimant in late January'and performed a myelogram which
revealed a defect atL4,5 on the left. Claimant underwent a
lumbar laminectomy

Dr. Butler released claimant to return to work as
of April 18, 1977.

A Determination Order dated July 29, 1977 granted
claimant compensation for time loss and 32° for 10% unscheduled
low back disability.

Dr.'Butler reported in August 1977 claimant had
done well but had occasional stiffness in his back. His
examination disclosed that claimant had full painless range
of motion of his lumbar spine while standing and was able
to touch his finger-tips to his toes.

In September 1977 claimant had a flare-up of his
back problem. ,He had been working for a plumbing firm. Dr.
Butler jfound no objective symptoms and concluded that claim-
ant had musculoligamentous pain in his back, which was pro
bably related to his current work. He suggested claimant
S§§]c light r work, because his: turrent v/ork required him to
crawl under houses.

I A Determination Order dated September 28, 1977 did
not grant claimant any additional•compensation.

Dr. Butle’rrindicated in October and November 1977
that claimant continued to have lov; back pain, aggravated by
sitting, getting up and down. He found some instability in
the L4-5 interspace.

In November 1977 Dr, Butler's report stated claim
ant should not engage in any employment requiring lifting,
bending or stooping. He had prescribed a chairback brace for
claimant and said his total impairment was 15%; he felt claim
ant might need training in another occupation if his back pain
continued. Dr.' Butler's opinion was that if the instability
in the L4-5 interspace continued, a fusion may be requiredn

Claimant is a high school graduate and has com
pleted 'a four-year apprentice program. He testified that he
has stopped working at three out of the four, jobs he has had
since his injury because of back pain, but he later indicated
his employers had run out of work and he was laid off. He
stated his current problem is back pain which is aggravated
by sitting, bending, driving a - car and heavy lifting. Claim
ant's wife corroborated his testimony that when he comes homefrom work he lies down. •

• Additionally, claimant testified he played .golf 3-4
times per week, played tennis 3-4 times per week, swam and
kayaked!in the summer on weekends. He indicated he was also
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1 a y in g f u 11 co u r t b 21 s R c t b a 11 u n a ',, (.:ck 1 y b <'l. s is ., 

The 1'\LJ, ~1ftcr r,2v.i.c 0.-lin0 al.L the evidence, concluded 
claimant was entitled to ctn ~l1:.'~u:c1 cc1m1L to 96° for 30% unsch2d-

uled cilsabil.i.ty for hi~ bJok: J.n:iury cu comµrnrn~~~ him for 
his loss of wac:_,re earning cap,:1c.l.ty.· 

The Doard, after de navo review, finds that the 
preponderance of the medical evidence and the lav testimony 

' ' -reveal that claimant is abJ.e t.o: do m:1ch rr:ore than he testi--
fies he is capable of doing. oi. Butler's re9orts indicate 
he has some discomfort, but over-aJ.l indicate that claimant 
.io Gi:lf,ir.lQlr; Q,f en5asin9 in ~t\cl!:Y ~ypcs of work. Claimant's 
extracurricular activj_ties appc~r to be GUite strenuous, b0l· 
claimant has no problems performing them. 

Claimant has, ho1.-ie?Gr, ·sustained some loss of W,;tge 

earning capacity and the Boar~ concl~des he is entitled to 
an award of compensation equal to 64° for 20% unscheduled 
disability for his back in'jur~,;. 

OP.DER 

'The A.LcJ' s order I c1,:ited January 19, 19 78, is modi·-
fied. 

Claimant is hereby granted an award of compensation 
equal to 64 ° for 2 0 ~; unsche'.'l ,..11 c=oC dis ability for his back in·-
j ury. This is in lieu of any.prior a~0rds. 

The ALJ's order is affirmed in all other respects. 

'ivCB CASE NO. 77-2875 

MARIA CANDELLA, CLAIMANT 
John Danner, Claimant's Atty. 
SAIF, Legal Services, Defeuse .!\tty. 
Request. for Review by the S2-\J F 
Cross Request for Review by .. Claimant 

AUGUST 23, 1978 

Revie\·1e_d by Board r-Iem,:ers i-·Hlson and noore. 

The State Accident Insurance Fund seeks_ Board review 
of the Administrative Law Juds;e' s (l\.LJ) order which granted 
cla~nant compensation equai 'to 75° for 50% right leg disability. 

The Board, after de novo review, affirms and adopts 
the Opinion and. Order of the:"! ALJ, a copy ·of which is attached ~ 
hereto and, bv this reference, .i.s made a part hereof. The Board • 
does not, how~ver, agree with the ALJ's co1~ent on the top of 

Th ALJ, aft r r vi v/ing all th  vid nc , conclud d
claimant was  ntitl d to an award  qual to 96*^ for 30% unsch d-
ul d cUsabiUty £or hl3 baok ilV]Ur}J tO GOlllUGnSslt? him for
his loss of wag  arning capacity.’

Th Board, aft r d novo r vi w, finds that th 
pr pond ranc of th m dical  vid nc and th lay t stimony
r v al that claimant is abl to: do much mor than h t st!--
fi s h is capabl of doing. Dr. Butl r's r ports indicat 
h has som discomfort, but ov r-all indicat that claimant
is Cdpfl)?l'r  ngaging in many typ s of v/ork. Claimant's
 xtracurricular activiti s app ar to b quit str nuous, but’
claimant has no probl ms p rforming th m.

Claimant has, how v r, ‘sustain d som loss of wag 
 arning capacity and th Board conclud s h is  ntitl d to
an award of comp nsation  qual to ■64'^ for 20% unsch dul d
disability for his back injury.

' ORDER

playing full court basllctball oi\ a v. ckly basis,.
m

fi d,

 qual
j ury,

Th M-J's ord r, dat d January 19, 1978, is modi-

Claimant is h r by grant d an award of comp nsation
to 64° for 20% unsch dul d disability for his back in-
This is in li u of any, prior av;ards.

Th ALJ's ord r is affirm d in all oth r r sp cts.

AUGUST 23, 1978WCB CASE NO. 77-2875
MARIA CANDELLA, CLAIMANT
John Dann r, Claimant's Atty.
SAIF, L gal S rvic s, D f ns Atty.
R qu st for R vi w by th SAIF
Cross R qu st for R vi w by.Claimant

R vi v/ d by Board M mb rs Wilson and Moor .
Th Stat Accid nt Insuranc Fund s  ks. Board r vi w

of th Administrativ Law Judg ’s (.ALJ) ord r which grant d
claimant comp nsation  qual to 75° for 50% right l g disability.

Th Board, aft r d novo r vi v;, affirms and adopts
th Opinion and Ord r of th 7fLJ, a copy 'of whicli is attach d
h r to and, by this r f r nc , is laad a part h r of. Th Board
do s not, how v r, agr  v;ith th ALJ' s coinm nt on th top of
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I 
I 

I 
' 

I 
page three·that ctaimant's loss of f~tiction 

n I 'd . on corsi erable speculation, guesswork and 

I ORDER 

is based, in part, 
conjecture", 

f . - I The order of the ALJ,. dated March 15, 1978, is 
a firmed. 

I 
I Claimant's attorney is hereby granted a reasonable 

attorney fee for his services in connection with this Board 
reviewi in the amount of $300, payable by the Fund. 

WCff CASE NO. 77-5173 

LEO FLEMING, CLAIMANT 
Allen T. Murphy, ~·Claimant's Atty. 
Williak H. Stockton, Defense Atty. 

I • 
Stipul~ted Settlement 

I 
I 

AUGUST 23, 1978 

i It is hereby stipulated and agreed by and between Leo 
C. Fleming, through his attorney, Allen T. Murphy ffi1d the State 
Accideht Insurance Fund, acting by and through William H. Stockton, 
Associkte Counsel, as follows: 

I . 

i 0 Tne' ciaTma.nt Leo c. Fleming I filed a claim for Workers' 
Compensation benefits contending that his high blood pressure/ 
ulcer pondition had been aggravated by h~s work with Pelton Con- · 
cre·te Construction during December of 1976, that on August 10 ,· 1977 
the Fui1d accepted claimant 1 s claim as a non-disabling injury; 
that ch.aimant filed a Request for Hearing contending that the claim 
shouldibe accepted as disabling; that at the time of hearing 
claima~t, by and through counsel, amended the Request for Hearing 
to inc~ude only the issue of penalties, attorney fees and benefits 
available to claimant pursuant to. the "interim c9mpensation" 
decision of Jones v. Emanuel Hospital, 280 OR 147 (1977), that the 
Administrative Law Judge dismissed claimant Is Request for Hearing 
on thelmerits;' that the claim~nt appealed to the Workers' Compen
sation Board; that the Board's Order on Review dated July 18, 1978, 
attached hereto and by the reference made a part hereof, reversed 
the -La\~ Judge's Order and pro.:rided for penalties, attorney's fees, 
and acteptance,of the claim as disabling; · 

I . 
I 
,

1 

That the parties are desirous of settling this matter 
and in lieu of.further litigation the State Accident Insurance Fund 
stipulates and,agrees to pay claimant interim temporary total dis
abi?--iti from February 28, 1977. to August 10, 1977, the 15% penalty 
alloweq by the ·Board's Order o,n Review, and the attorney fee 
allowed. by the same Order; that in consideration of the promise to 
pay sa~d sums and to cease fur;ther litigation in the matter, 
cla.i,marit stipulates and agrees: that the Fund's acceptance of the 
claim ~s non-disabling was a correct classification and the claim 
shall remain so classified. , 
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page three-that claimant's loss of function is based, in part,
on "considerable speculation, guesswork and conjecture".

affirmed.

ORDER
The order of the ALJ,. dated  arch 15, 1978, is

I Claimant's attorney is hereby granted a reasonable
attorney fee for his services in connection v;ith this Board
review] in the amount of $300, payable by the Fund.

WCB CASE NO. 77-5173 AUGUST 23, 1978

LEO FLE ING, CLAI. ANT
Allen T.  urphy, -Claimant's Atty.
William H. Stockton, Defense Atty. •
Stipulated Settlement

j It is hereby stipulated and agreed by and between Leo
C. Fleming, through his attorney, Allen T.  urphy and the State
Accident Insurance Fund, acting by and through William H. Stockton,
Associate Counsel, as follows:

j “Ttie’ claimant Leo C. Fleming, filed a claim for Workers'Compensation benefits contending that his high blood pressure/
ulcer condition had been aggravated by his work with Pelton Con
crete Construction during December of 1976 , that on August 10,- 1977
the Fund accepted claimant's claim as a non-disabling injury;
that claimant filed a Request for Hearing contending that the claim
shouldjbe accepted as disabling; that at the time of hearing
claimant, by and through counsel, amended the Request for Hearing
to include only the issue of penalties, attorney fees and benefits
available to claimant pursuant to. the "interim compensation"
decision of Jones v. Emanue1 Hospital, 280 OR 147 (1977), that the
Administrative' Law Judge dismissed claimant's Request for Hearing
on the
s ation

merits;' that the claimant appealed to the Workers' Compen-
Board; that the Board's Order on Review dated July 18', 1978,

attached hereto and by the reference made a part hereof, reversed
the -Law Judge's Order and provided for penalties, attorney's fees,
and acceptance,of the claim as disabling;

That the parties are desirous of settling this matter
and in lieu of,further litigation the State Accident Insurance Fund
stipulates and,agrees to pay claimant interim temporary total dis
ability from February 28, 1977 to August 10, 1977, the 15% penaltyallowe4 by the Board's Order on Review, and the attorney fee
allowed, by the same Order; that in consideration of the promise topay said sums and to cease further litigation in the matter,
claimant stipulates and agrees| that the Fund's acceptance of the
claim as non-disabling was a correct classification and the claim
shall remain so classified.
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The above stipuJ.ation is approved and the Order on 
Review dated July 18, 19 78 is cl.mended in accordance with the above 
stipulation. 

J:':} :. ~-

WCB CASE NO. 77-4876 

DAVID HARTSHORNE, CLAIMi\NT 
John Svoboda, Claimant 1 s Atty. 
SAIF, Legal Division, Defense Atty. 
Request for Review by Claima:nt 
c·ross Request for Review by t;AIF 

AUGUST 23, 1978 

.,,.-~ ;.\,,f'. 

~evie\•.red by Board Ilembers Vii 1 son and Boore. 

The claimant requests and the State Accident Insurance 
Fund cross requests Board review of the order of the Administrative 
Law Judge (ALJ) \•lhich granted claimant 37. 5° for 25% permanent 
partial disability of the right leg. 

Cla irnant, at the time ci f lll s injury, 1da s an 18-year
old choker setter working on a summer job. He received a compen-
sable injury to his right leg on August 3, 1976 when he slipped 
and fell. His claim was closed by a Determination Order dated 
June 24, 1977 which awarded claimant compensation for time loss -
and 15° for 10% loss 6£ the right ~eg. 

Dn AUgYiat ~ 1 !~?? claimant unden?ent sur9ical repair 
of the torn medial ligarnerits of his right knee. Dr. Slocum, 
who performed the surgery, examined claimant on April 29, 1977 
and found claimant had sharp pain on lateral mo_vements when 
attemptinq to squat, kneel or duck waddle. CJ.aimant stated he 
had limitation of motion of his ricrht lee; as well as weakness 
in his right knee which limited hi~• ability to walk on rough 
terrain, to climb, squat and h2..d scmc adverse affect on his 
ability to pivot and jump. Dr. Slocum found claimant to be 
medically stationary, he rated his impairment as moderate. 

Claimant plays basketball and also engages in other 
sports activities sucl1 as tennis, raquetball, handball and bowling. 

After his injury, because of his right leg condition, 
claimant returned to a lighter job driving skidder. 

l\.f ter summer work, c la iman t re turned to colle9e and 
played on the Universitv of Oregon basketball team. Films were 
taken of claimant's activities ln one game ·1,,,-hich indicated that 
he had substantial mobility. 

The ALJ felt that the lav testimony was credible -
and after observing claimant at the ~earing and giving considera-
tion to the films and the medical evidence, concluded that claimant 

-260-

Th abov stipulation is approv d and th Ord r on
R vi w dat d July 18, 1978 is am nd d in accordanc with th abov 
stipulation.

WCD CASE NO. 77-4876
DAVID HARTSHOR^JE, CLAIMANT
John Svoboda, Claimant's Atty.
SAIF, L gal Division, D f ns Atty. 
R qu st for R vi w by Claimant
Cross R qu st for R vi w by SAIF

AUGUST 23, 1978

R vi w d by Board M mb rs Wilson and Moor .
Th claimant r qu sts and th Stat Accid nt Insuranc 

Fund cross r qu sts Board r vi w of th ord r of th Administrativ  
Law Judg (ALJ) v;hich grant d claimant 37.5° for 25% p rman nt 
partial disability of th right l g.

Claimiant, at th tim of his injury, was an 18-y ar-
old chok r s tt r v/orking on a summ r job. H r c iv d a comp n
sabl injury to his right l g on August 3, 1976 wh n h slipp d
and f ll. His claim was clos d by a D t rmination Ord r dat d
Jun 24, 1977 which award d claimant comp nsation for tim loss
and 15° for 10% loss of th right T g.

On AVVyUSt claimant und rv; nt surgical r pair
of th torn m dial ligam nts of his right kn  . Dr. Slocum,
who p rform d th surg ry,  xamin d claimant on April 29, 1977
and found claimant had sharp pain on lat ral mov m nts wh n
att mpting to squat, kn  l or duck waddl . Claimant stat d h 
had limitation of miotion of his right l g as w ll as w akn ss
in his right kn  which limit d his' ability to walk on rough
t rrain, to climb, squat and had s m adv rs aff ct on his
ability to pivot and jump. Dr. Slocum found claimant to b 
m dically stationary; h rat d his imipairm nt as mod rat .

Claimant plays bask tball and also  ngag s in oth r
sports activiti s such as t nnis, raqu tball, handball and bov.Ting.

Aft r his injury, b caus of his right l g condition,
claimant r turn d' to a light r job driving skidd r.

Aft r summ. r work, claim.ant r turn d to coll g and
play d on th Univ rsity of Or gon bask tball t am. Films w r 
tak n of claimant's activiti s in on gam 'which indicat d that
h had substantial mobility.

Th ALJ f lt that th lay t stimony was cr dibl 
and aft r obs rving claimant at th h aring and giving consid ra
tion to th films and th m dical  vid nc , conclud d that claim.ant
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j 
was entitled to a greater awar~ than that representing 10% of the 
maximuml He increased claimant's award to 25% of the maximum • 

. , r The Board, on de ndvo review, finds that although 
claiman~'s injury was severe, he has, according to the operating 
surgeon~ Dr. Slocum, made an excellent recovery from this injury. 
The A1Jr5 o,~e,:rnentions ~he f~ct that claimant played basketball 
on the pniversity of Oregon basketball team. Claimani, in fatl, 
is an ojtstanding basketball player on this team. 

I The evaluation of a scheduled injury is based solely 
upo~ loss of function of the s6heduled member. In this case, the 
questioh is how much -permanent impairment has claimant suffered 
as a re~ult of his industrial injury. Although he tesfified 
at the hearing that he had numerous impairments which limit his 
abilitYi to play basketball, a reporter for the Eugene Register 
Guard whose normal assignment is to cover all of the University of 
Oregon /basketball games observ~d claimant in pre-season practice 
and testified that claimant had shown no ill effects from the 
injury /but continued to show the quickness and agili~y that are 
remarkable for a player his size. 

I 

I The Board realizes that claimant does suffer pain 
when he plays, however, this pain is not disabling, therefore, 
it doeJ not result in an imoairment of function.· The Board is 
strongly persuaded by the filrns_showing claimant· playing in a 
regulaf ba~k~lh~ll gamg agJinst an opponent, not~ pr~ctice 9ame, 
that c;airnant has great mobility; he appears to be able to pivot 
as well as his team mates and -he works well under the basket 
consta~tly going up 'in a high jump for rebounds and does not show 
any apparent distress in playing the game as a result of his 
injurvl 

""I The Board fully realizes that there is more in 
claimant's life than just playing basketball, however, his ability 
to play this strenuous game is certainly a good yardstick with 
which ~o measute any loss of function in claimant's leg. 

I The Board does noi wish to belittle in any manner th~ 
sever i/ty of cl-a irnant 's injury i but rather to congratulate him · 
on his remarkable recovery therefrom. The Board concludes that, 
although clam.ant pays a certain price in playing basketball, 
to-wi~: non-disabling pain, n~vertheless, he has lost very little 
function'of the right leg as a result of the injury. 

The Board concludes that the award of 15° for 10% loss 
of the right Leg granted by the Determination Order was adequate 
and t~at the increase granted;by the ALJ is not justified. · · 

I 

ORDER 

The order of the ALJ, dated April 12, 1978, is reversed. 

· -261-
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was entitled to a greater award than that representing 10% of themaximuml He increased claimant's award to 25% of the maximum.

The Board, on de novo review, finds that although
claimant's injury was severe, he has, according to the operating
surgeon', Dr. Slocum, made an excellent recovery from this injury.
The ALJ|'5 OJrdSt! JH^ntions the fact that claimant played basketballon the University of Oregon basketball team. Claimant, in fact,
is an outstanding basketball player on this team.

The evaluation of a scheduled injury is based solely
upon loss of function of the scheduled member. In this case, the
question is how much permanent impairment has claimant suffered
as a result of his industrial injury. Although he testified
at the hearing that he had numerous im.pairments which limit his
abilityj to play basketball, a reporter for the Eugene Register
Guard whose normal assignment is to cover all of the University ofOregon jbasketball games observed claim.ant in pre-season practice
and testified that claimant had shown no ill effects from, theinjury |but continued to show the quickness and agility that are
remarkable for a player his size.

j The Board realizes that claimiant does suffer painwhen he plays, however, this pain is not disabling, therefore,
it does not result in an impairment of function. The Board is
strongly persuaded by the films showing claimant playing in a
regular gam.Q agdlnSt an opponent/ not ^ practice game,that claimant has great mobility; he appears to be able to pivot
as v;ell as his team mates and he v;orks well under the basket
constantly going up in a high jump for rebounds and does not show
any apparent distress in playing the game as a result of his
injury'

The Board fully realizes that there is more in
claimant's life than just playing basketball, however, his ability
to play this strenuous game is certainly a good yardstick with
vhich to measure any loss of function in claimant's leg.

The Board does not wish to belittle in any manner the
severity of claimant's injury, but rather to congratulate him
on his remarkable recovery therefrom. The Board concludes that,
although claim.ant pays a certain price in playing basketball,to-wid: non-disabling pain, nevertheless, he has lost very little
function'of the right leg as a result of the injury.

of the
The Board concludes that the award of 15® for 10% loss

right leg granted by the Determination Order v;as adequate
and that the increase granted, by the ALJ is not justified.

< ORDER
The order of the ALJ, dated April 12, 1973, is reversed

261- -
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Determination Order, c1i:1ted ,Tune 2<1, 1977, is 
reaf f irr:1ed. 

CLAIM NO. 0SX-014736 

WINFRED E. HUSK, CLAIMANT 
Own Motion Order 

1\UGUS'l' 23, 1978 

On January 20, 1978 the Boa~d received a request 
from claimant to exercise tts own motion jurisdiction pursuant 
to ORS 656.278 and reopen his claim fo~ an industrial injury 
sustained on July 7, 1971.· Claima~t•s claim has been closed 
and his aggrav·ation rights hc1.·1e · cx:_=iired. His request was sup
ported by a report from Dr.· Llewellyn,·a chiropractic physician, 
dated Nove~Jer 25, 1977, which did not connect claimant's present 
i;Qnd.ition with the earlier inr1rn;tr.iai' injury. 

The Board, on January 25, 1978, requested that claim
ant furnish medical eviden6e th~t his.current condition was 
related to the original industrial i.njury and medical evidence 
that such condition represented a worsening since his claim was 
last closed; also, claimant was iav{sed to furnish the carrier, 
Argonaut Insurance Company~ ~opies of the medical reports. 

Since the oriainal reauest claimant has twice re-
-' • • ..+ • 

quest~d the Board to reopen his claim and in a later request 
stated that Argonaut had not naid the houseke~ping bills which 
he had subraitted to them.· Th~ clai~ant still failed to fur
nish the Board with current.~~dtcil information, however, Argo
naut was advised about the hous6k~eping bills. . - ; 

On August 4, 1978 Dr. Cronk furnished the Board and 
Argonaut Insurance Company wit':t·a copy of the initial, June 19, 
1978, evaluation of claimant, a July, 7 follow-up notation and 
a copy of or. Throop's consultitiori.report. 

' 4'! ' ' 

The Doard, after gi~ing full consideration to the 
reports from Dr. Cronk and Dr.:ThrOO?,- concludes that there 
is insufficient medical evidence to j~stify reopening claim
ant1s claim at this time and,_ t~erefore, claimant's request 
that the Board reopen his cla.im,/for 'j:.:he J.971 industrial in-
jury should be denied. _ :. 

IT IS SO ORDERED. 
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reaffirmed.
Th D t rmination Ord r, dat d Jun 24, 1977, IS

m

CLAI NO. 05X-014736
WINFRED E. HUSK, CLAI ANT
Own  otion Order

AUGUST 23, 1978

On January 20, 1973 the Board received a request
from claimant to exercise its own m.otion jurisdiction pursuant
to ORS 656.278 and reopen his claim for an industrial injury
sustained on July 7, 1971.' Claimant's claim has been closed
and his aggravation rights have'expired. His request was sup
ported by a report from Dr .' Llev/ellyn, ' a chiropractic physician,
dated NovemiDer 25 , 1977, which did not connect claimant's present
sonslition with th  arli r InrluEtriai injury.

The Board, on January 25, 1978, requested that claim
ant furnish medical evidence that his current condition was
related to the original industrial injury and medical evidence
that such condition represented a worsening since his claim v;as
last closed; also, claimant v;as advised to furnish the carrier,
Argonaut Insurance Company; copies of the medical reports.

Since the original request claimant has twice re
quested the Board to reopen his claim and in a later request
stated that Argonaut had not paid the housekeeping bills which
he had submitted to them.• The claimant still failed to fur
nish the Board with current .medical:, informiation, however. Argo
naut was advised about the housekeeping bills.

On August 4 , 19 78 Dr. C.ronk furnished the Board and
Argonaut Insurance Company with a copy of the initial, June 19,
1978, evaluation of claimant, a July- 7 follow-up notation and
a copy of Dr. Throop' s consultcxtion, report.

The Board, after giving full consideration to the
reports from Dr. Cronk and DrThroopconcludes that there
is insufficient medical evidence to justify reopening claim
ant's claim at this time andtherefore, claimant's request
that the Board reopen his claimlfor the 1971 industrial in-
iurv should be denied. ^ 'g-*• ■ V i

IT IS SO ORDERED,

-262-
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SAIF CLAIM NO. YB 127220 

STEVEN f · HUTCHESON, CLAIMANTjl~~!~-~~-:i 
Alan Scott, ·Claimant·' s Atty. 
SAIF, L~gal Services, Defense Atty. 

own Motd.on Order 
I 
I 

,,._ 

AUGUST 23, 1978 

1 On July 6, 1978 claimant, by and through his attorney, 
request1ed the Board to exercise its own motion jurisdiction, 
pursuan1t to ORS 656. 27 8, -and reooen his claim for a comoensable 
industr:ial injury suf.-fered on Ju~e 7 ,, 1965. -- . 

I 

I Apparently claimant's claim wa~ closed with an award 
for compensation for temporary total disability only. Claimant 
denied !receiving a Determination Order for this injury but did 
admit t;ece{ving a check. The original file has been misplaced 
and.neither the Compliance Division of the Workers' Compensation 
Department nor the State Accident Insurance Fund was able to · 
find sJfficient material to re~onstruct a file for the 1965 
injuryJ The Board concludes it is reasonable to assume that the 
claim ~as clos7d and claima_nt' s aggravation rights have expired. 

f Claimant's request for own motion relief was supported 
by medical reports from Dr. Coletti and also by a hospital 
reportjwhich indicated claimant was hospitalized on September 
30, 1976 for a lumbar myelograra which indicated a disc prolapse 
on the!left side. 

I 

I This case was originally heard before an Administra-
tive L~w Judge {ALJ) on the issue of the proprfety of the Fund's 
denialj of claimant's claim foi aggravation of his 1965 injury. 
The Board affirmed and adopted the ALJ's order which held that 
claicaht•s rights of aggravation had expired as a matter of law 
and thkt he ~ad no recourse except through the Board's own motion 
jurisd~ction. In that case, no brief was filed by the Fund 
althou~h the Board specificaliy advised both parties that it 
would ~oorecia'te comments from each on claimant's entitlement 
to owni ~otion relief pursuant. to ORS 656. 278. The Board concludes 
that the Fund does not oppose'.the granting of the claimant's 
reque~t for own motion relief, therefore, the claim should be 
remanded to the State Accident Insurance Fund for acceptance 

I 

and fo·r payment of compensati<;rn, as provided by law, commencing 
on seJtember 30, 1976, the date claimant was admitted by Dr. 
Coletti to the Tualaty Community Hospital, and until closed 
pursudnt to the provisions of ORS 656.278, less.time worked. 

I 

I The Board further· concludes that claimant's attorney 
shoulq be granted as a reasonable attorney fee for his services 
in this matter, a· sum equal tb 25% of the compensation claimant 
shall !receive for temporary tptal disability as a result of this 
order) payabl~ out of said co~pensation as paid, not to exceed 
$500. ' ' 

IT IS SO ORDERED. 
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AUGUST 23, 1978SAIF CLAIM NO. YB 127220
STEVEN E. HUTCHESON, CLAIMANTf»?|^^i'’*!^';^f
Alan Scott, -Claimant-'s Atty.
SAIF, L gal S rvic s, D f ns Atty.
Own  otion Order

' On July 6, 1978 claimant, by and through his attorney,
requested the Board to exercise its own motion jurisdiction,pursuant to ORS 656.278, and reopen his claim for a compensable
industr|ial injury suf-fered on June 7„ 1965.

I Apparently claimant's claim was closed with an award
for compensation for temporary total disability only. Claimant
denied [receiving a Determination Order for this injury but did
admit receiving a check. The original file has been misplaced
and neither the Compliance Division of the Workers' Compensation
Department nor the State Accident Insurance Fund was able to
find sufficient material to reconstruct a file for the 1965
injury.' The Board concludes it is reasonable to assume that the
claim was closed and claimant's aggravation rights have expired.

Claimant's request for own motion relief was supported
by medical reports from Dr. Coletti and also by a hospitalreport I which indicated claimant was hospitalized on September
30 , 1976 for a lumbar myelogram v/hich indicated a disc prolapse
on the]left side.

I This case was originally heard before an Administrative Law Judge (ALJ) on the issue of the propriety of the Fund's
denial|of claimant's claim for aggravation of his 1965 injury.
The Board affirmed and adopted the ALJ' s order v;hich held that
claimant's rights of aggravation had expired as a matter of law
and that he had no recourse except through the Board's own motion
jurisdiction. In that case, no brief v/as filed by the Fund
although the Board specifically advised both parties that it
would appreciate comments from each on claimant's entitlement
to own] motion relief pursuant.to ORS 656.278. The Board concludes
that the Fund does not oppose the granting of the claimant's
request for own motion relief, therefore, the claim should be
remanded to the State Accident Insurance Fund for acceptance
and for payment of compensatipn, as provided by law, commencing
on September 30, 1976, the date claimant v;as admitted by Dr.Colett'i to the Tualaty Community Hospital, and until closed
pursuant to the provisions of ORS 656.278, less.time worked.

I The Board further concludes that claimant's attorney
should be granted as a reasonable attorney fee for his services
in this matter, a' sum equal to 25% of the compensation claimantshall jreceive for temporary total disability as a result of this
order,' payable out of said compensation as paid, not to exceed
$500. !

IT IS SO ORDERED.
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WCB CASE NO. 77-4624 AUGUST 23, 1978 

OP AL M·. JOHN s TON I CLAIMANT -
Pozzi, Wilson, l\.tchison, Kahn & O'Leary, 

Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant 

; 

Reviewed by Board I-Jembers Moore and Phillips. 

Claimant seeks Board review of the Administrative 
Law Judge's (ALJ) order which affirmed the carrier's denial 
of her claim for aggravation. 

The Board, after de novo review, affir~s and adopts 
the Opinion and Order of the ALJr a copy Qt wb~~h i5 ~ttached 
hereto and, by this reference, is made a oart hereof. 

ORDER 

The order of the ALJ, dated February 9, 1978i is af-
firmed. 

WCB CASE NO. 77-727 

KENT KALWEIT, CLAIMANT 
Nick Chaivoe, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by the SAIF 

AUGUST 23, 1978 

Reviewed by Board Members Wilson and noore. 

The State Accident Insurance Fund seeks Board review 
of the Administrative Law Judge's (ALJ) order which remanded 
claimant's claim to it for acceptance and payment of compensa
tion to which he is entitled. 

The Board, after de nova review, affirms and adopts 
the Opinion and Order of the ALJ, a copy of which is attached 

'hereto and, by this reference, is made a part hereof. 

ORDER 

The order of the ALJ, dated February 10, 1978, is 
affirmed. 

Claimant's attorney is hereby granted a reasonable 
attorney's fee for his services in connection with this Board 
review in the amount of $150, payable by the Fund. 

-264-

OPAL  -. JOHNSTON, CLAI ANT
Pozzi, Wilson, Atchison, Kahn & O'Leary,

Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

WCB CASi'. NO. 77-462 4 AUGUST 23, 19 78

Reviewed by Board  embers  oore and Phillips.
Claimant seeks Board review of the Administrative

Law Judge's (ALJ) order which affirmed the carrier's denial
of her claim for aggravation.

The Board, after de novo review, affirms and adopts
the Opinion and Order of the ALJ, a copy qf IS SttaChCd
hereto and, by this reference, is made a part hereof.

ORDER
The order of the ALJ, dated February 9, 1978,- is af'

firmed.

AUGUST 23, 1978WCB CASE NO. 77-727

KENT KALWEIT, CLAI ANT
Nick Chaivoe, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by the SAIF

Reviewed by Board  embers Wilson and  oore.
The State Accident Insurance Fund seeks Board review

of the Administrative Law Judge's (ALJ) order which remanded
claimant's claim to it for acceptance and payment of compensa
tion to which he is entitled.

The Board, after de novo review, affirms and adopts
the Opinion and Order of the ALJ, a copy of which is attached,
hereto and, by this reference, is made a part hereof.

ORDER

affirmed.
The order of the ALJ, dated February 10, 1978, is

Claimant's attorney is hereby granted a reasonable
attorney's fee for his services in connection v;ith this Board
review in the amount of $150, payable by the Fund.
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WCB CASE NO. 77-5815· 

• I 
j TERRY G.1 LOWE, CLAIMANT 

John D. !Ryan,, Claimant's Atty. 
Souther) Spaulding, Kinsey, Williamson 

& Schwabe, Defense Attys. 
Request 1 for Review by Claimant 

AUGUST 2 3, 19 7 8 

Reviewed by Board Members Wilson and Phillips. 
I 
: Claimant seeks' Board review of the Administrative 

Law Jud~e•s (ADJ) order which af~irmed the carrier's denial 
of his -~lleged injury which occurred sometime in February 1977. 

i The Board, after de nova review, affirms and adopts 
the Opinion and Order of the ALJ, a copy of which is attached 
hereto ~nd, by this refirence, is made a part hereof. 
• . ! ' 

I 
I 

' ORDER 

firmed.I 
The order of the ALJ, dated February 2, 1978, is af-

j 
' 

WCB CASE NO .. 77-2847 AUGUST 23, 1978 

I 
WILLIAf1 L. MAHAFFEY, CLAIMANT 
Galtoni Popick & Scott, Claimant's Attys. 
SAIF, Legal-· Services.,- Defense Atty. 
Request for Review by the SAIF 

Reviewed by Board Members Wilson and Moore. 

The State Accident Insurance Fund.seeks Board review 
of the Administrative Law Judge's (ALJ) order which awarded 
claimant compensation for permanent total disability. 

I i 

1
1 Claimant, a 59-year-old carpenter, sustained two in-

juries in 1974 while working for the same employer. It was 
agreedithat one determination of disability could be made by the 
ALJ. On August 8 claimant fell 12 feet from a scaffold to the 
ground~ On November 7 he fell backwards, striking the scapular 
area ot the right shoulder against the end of a .half inch 11 re
bar" of reinforcing steel. After the second incident, he no
ticed~ diminished grip in his right hand. 

I 
I 

I In December 1974 Dr. Lahiri indicated claimant com-
plainep of pah1 in his right shoulder and forearm and neck. 
Neck m?vements were free and fully performed and his shoulder 
movemepts were- not restricted~ Dr. Lahiri felt a lot of 
claimant:s symptoms were func~ional in character. 

-265-

AUGUST 23, 19 7 8

TERRY G.' LOWE, CLAI ANT
John D. 'Ryan,, Claimant^'s Atty.
Souther^ Spaulding, Kinsey, Williamson

& Schwabe, Defense Attys.
Request]for Review by Claimant

WCB CASE NO. 77 5815

Reviev/ed by Board  embers Wilson and Phillips.
I Claimant seeks' Board review of the Administrative

Law Judge's (ALJ) order which affirmed the carrier's denial
of his alleged injury which occurred sometime in February 1977

I The Board, after de novo review, affirms and adopts
the Opinion and Order of the ALJ, a copy of which is attached
hereto and, by this reference, is made a part hereof.

! ORDER
The order of the ALJ, dated February 2, 1978, is af

firmed.

WCB CASE NO.' 77-2847 AUGUST 23, 1978

WILLIA L.  AHAFFEY, CLAI ANT
Galton,^ Popick & Scott, Claimant’s Attys.
SAIF, Legal" Services.,-Defense Atty.
Request for Review by the SAIF

Reviewed by Board  embers Wilson and  oore.

of the
The State Accident Insurance Fund,seeks Board review

Administrative Law Judge's (ALJ) order which awarded
claimant compensation for permanent total disability.

Claimant, a- 59-year-old carpenter, sustained two in
juries in 1974 while v;orking for the same employer. It was
agreed that one determination of disability could be made by the
ALJ. On August 8 claimant fell 12 feet from a scaffold to theground I On November 7 he fell backwards, striking the scapular
area of the right shoulder against the end' of a .half inch "re
bar" of reinforcing steel. After the second incident, he no
ticed a diminished grip in his right hand.

I In December 1974 Dr. Lahiri indicated claimant com
plained of pain in liis right shoulder and forearm and neck.
Neck movements were free and fully performed and his shoulder
movements were' not restricted! Dr. Lahiri felt a lot of
claimant's symptoms v/ere functional in character.
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Miller,·a neurologist, could find no objective 
abnormal neurological finding. An EBG, nerve conduction studv 
were negative. A cervical ~y~lQg,am revealed 5POndylo~i~ in ihQ 
lower cervical area, otherwise it was within normal limits. 

Claimant reported int-larch 1975 he had pain in his 
tailbone, but no neck or shoulder pain. He did have some el
bow pain. 

Dr. Miller, in Au~ust l~?~r r,~~~tibea lumbosacral 
corset for claimant. He felt claimant had a degenerative disc 
disease, with a probabl~ herni~ted disc at L5-Sl on the left. 
Conservative treatment was prescribed. 

On December 15, 1975 Dr. Miller found no low back 
problems; claimant had full range of motion of the neck and 
was medically stationary in regard to his shoulder and low 
back injuries. Dr. Miller felt claimant should not do any 
work requiring repetitive bending at the waist or lifting any
thing over 25 pounds. He suggested an examination by an ·orth
opedic surgeon in regard to any disease about claimant's 
right shoulder joint. 

Dr. Maccloskey noted in April 19.76 that claimant 
had been receiving physical therapy and had no pain in his 
neck and shoulder.· He felt claimant·was well motivated and 
wished to attempt to return to work. Later, Dr. MacCloskey 
said claimant thought ·he was too old to retrain and was 
thinking of retiring. Dr. MacCloskel agreed that it W9~1~ 
not be feasible to retrain claimant. However, claimant wanted 
to continue working. 

In June 1976, Dr. MacCloskey indicated that claimant 
continued to have limited range of motion in the neck. Claim
ant was still unable to return to work on a full time basis as 
a carpenter, but could do some liaht work. 

" 
On July 26, 1976 Dr. MacCloskey believed that claim

ant was moderately disabled but not 100% disabled, and in Nov
ember 1976 he felt claimant's disability was permanent. Claim
ant1s neck function was norm~l, but he continued to experience 
pain in his right shoulder. 

A Determination Order, dated December 9, 1976, awarded 
claimant compensation equal to 80° for 25% unscheduled disabil
ity resulting from his right shoulder injury. 

Claimant was provided with vocational assistance but 
without positive results~ 

In Julv 1977 the Orthopaedic Consultants, after exam-
ining clainant, diagnosed a contusion and strain of the right ~ 
shoulder by history and cervical spondylosis at C4-5 and CS-6. W 
Few objective findings supported the level of claimant's symp-

-266-

Dr.  iller,'a neurologist, could find no objective
abnormal neurological finding. An E G, nerve conduction study
were negative. A cervical rGYealCCl SpOnClylOElS in tllQ
lov/er cervical area, otherv;ise it was within normal limits.

Claimant reported in  arch 1975 he had pain in his
tailbone, but no neck or shoulder pain. He did have some el
bow pain.

Dr.  iller, in August 1?75, ptsgCfibGtl lumbOSQCral
corset for claimant. He felt claimant had a degenerative disc
disease, v;ith a probable herniated disc at L5-S1 on the left.
Conservative treatment v-;as prescribed.

On Decem.ber 15, 1975 Dr.  iller found no low back
problems; claim.ant had full range of motion of the neck and
v;as medically stationary in regard to his shoulder and low
back injuries. Dr.  iller felt claimant should not do any
work requiring repetitive bending at the waist or lifting any
thing over 25 pounds. He suggested an examination by an orth
opedic surgeon in regard to any disease about claimant's
right shoulder joint.

Dr.  acCloskey noted in April 1976 that claimant
had been receiving physical therapy and had no pain in his
neck and shoulder.- He felt claimant'was v;ell motivated and
wished to attempt to return to work. Later, Dr,  acCloskey
said claimant thought he was too old to retrain and was
thinking of retiring. Dr.  acCloskey agreed that it y/pul*^
not be feasible to retrain claimant. However, claimant v/anted
to continue working.

In June 1976, Dr.  acCloskey indicated that claimant
continued to have limited range of motion in the neck. Claim
ant was still unable to return to work on a full time basis as
a carpenter, but could do some light work.

On July 26, 1976 Dr.  acCloskey believed that claim
ant was moderately disabled but not 100% disabled, and in Nov
ember 1976 he felt claimant's disability was permanent. Claim
ant's neck function was normal, but he continued to experience
pain in his right shoulder.

A Determination Order, dated Decem.ber 9, 19 76, awarded
claimant compensation equal to 80° for 25% unscheduled disabil
ity resulting from his right shoulder injury.

Claimant was provided with vocational assistance but
without positive results..

In July 1977 the Orthopaedic Consultants, after exam
ining claimant, diagnosed a contusion and strain of the right
shoulder by history and cervical spondylosis at C4-5 and C5-6.
Fev; objective findings supported the level of claimant's symp
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I . 
toms; thev felt the inconsistencies in their examination suq-
qested ~u~ctional overlal. It.was their opinion that claim: 

ant waslmedically stationary-arl0 capable of worklng wl~h limi
tations: of lifting no greater than 20-30 ?Ounds or other heavy 
physicaQ work involving the upper extremities. They felt the 
total 16ss of function of claimant's neck because of his injury 
was min~nal and the total loss of function of his riaht shoulder 

I ~ 

was mildly-moderate .. Thev felt the award of 80° was sufficient. I ~ , 

. I Cla{mant has an Sth~ grade educ~~i~~- 9ig work 
background is confined to working as a blacksmith and as a 

I . 
heavy construction carpenter .. 

I Claimant testified he has trouble sleeping, sit-
ting and driving a car and has to get up and walk because of 
his nedk and shouldei'pain. He feel~he cannot use his right 
arm bedause of the nain. The ~ain in the shoulder he feels is 
aggrav~~ed mostly b~ bending, stooping, lifting and twisting 
or turning. 

Since his injury claimant had tried 6-8 light car
penter jobs. He testified that each caused him extreme pain, 
but he was able to complete them by doing the tasks slower 
than he normally would. 

I -I The ALJ found claimant was intelligent and motivated 
to go back to work. He concluded that considering all of the 
evidente was that claimant was permanently and totally disabled. 

I The Board, after de nova review, finds that the medi-
cal evid~nce indicates few objective fin~ings to support claim
ant's kubjective complaints. The Orthopaedic Consultants' re
port r~veals inconsistencies in claimant's responses to their 
~estin~ indicating functional overlay. They found claimant had 
a mi ldJ loss of function of his neck and mildly-moderate loss of 
function of his right shoulder. Dr. IlacCloskey and the Ortho
paedic[ Consultants both indic<';l-te claimant is capable of ,vorking 
within the liciitations they i~oose on him. The evidence reveals 

I ~ 
a heavy functional overlay. 

I Therefore, the Board concludes that claimant is not 
permanently and totally disabled; however, he is entitled to 
an inc'reased award of permanent partial disabilitv for his in-

1 • . -

jury ~ecause he has suffered loss of wage earning- capacity as 
a result thereof. 

I On;y the issue of extent of permanent partial disabil-
ity was before the Board:on r~view. 

The ALJ's order, 
f ied. , 

i ORDER 
I 

I 
d~ted September 16, 1977, is modi

i 
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toms; they felt the inconsistencies in their examination sug^
cjested functional overlaj^. It ,was their opinion that claim
ant was medically stationary•and capable of working with limi
tations; of lifting no greater than 20-30 pounds or other heavy
physical work involving the upper extremities. They felt the
total loss of function of claimant's neck because of his injury
was minimal and the total loss of function of his right shoulder
was mildly-moderate. ^They felt the award of 80° v;as sufficient.

Claimant has an 2th. grade educ atifirt. nis work
background is confined to working as a blacksm.ith and as a
heavy construction carpenter.

Claimant testified he has trouble sleeping, sit
ting arid driving a car and has. to get up and v;alk because of
his neck and shoulder pain. He feels'^ he cannot use his right
arm because of the pain. The pain in the shoulder he feels is
aggravated mostly by bending, stooping, lifting and twisting
or turning.

penter
but he

Since his injury claimant had tried 6-8 light car-
jobs, He testified that each caused him extreme pain,
was able to complete them by doing the tasks slower

than he normally would.
The ALJ found claimant was intelligent and motivated

to go back to work. He concluded that considering all of the
evidence was that claimant was permanently and totally disabled.

The- Board, after de novo reviev;, finds that the m.edi-
cal evidence indicates few objective findings to support claim
ant's subjective complaints. The Orthopaedic Consultants' re
port reveals inconsistencies in claimant's responses to their
'testing indicating functional overlay. They found claimant had
a mild| loss of function of his neck and mildly-moderate loss of
function of his right shoulder. Dr.  acCloskey and the Ortho
paedic
within

Consultants both indicate claimant is capable of working
the limitations they impose on him. The evidence reveals

a heavy functional overlay.
Therefore, the Board concludes that claimant is not

permanently and totally disabled; however, he is entitled to
an increased award of perm.anent partial disability for his in
jury because he has suffered loss of wage earning- capacity as
a result thereof.

Only the issue of extent of permanent partial disabil
ity wa!s before the Board; on review.

I ORDER
The ALJ's order, dated September 16, 1977, is modi

fied.
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Claimant is hereby granted an aw.1rc1 of compensation 
e~u~l to 224° for 70% unscheduled disa~iltty ~~HUlting frcim his 
right shoulder injury. This is in li0u of the awards made by 
the ALJ in his order which in all othe~ respects is affirmed. 

WCB CASE NO. 77-6464 

RICHARD McINTOSH, CLAIM.Ai.\lT 
Brown, Burt & Swanson, Claimant's Atty. 
SAIF, Legal Services, Defense Attf. 
Request for Review by Claimant_ 

AUGUST· 23, 1978 

Reviewed by Board Nembe~s Wilson and Moore. 

Claimant seeks Board review of· the Administrative 
Law Judge's (ALJ) order which affir~ed the September 1, 1977 
Determination Order whereb¥ he was ?warded no permanent dis-
ability compensation. 

The Board, after de novo review, affirms and adopts 
the Opinion and Order of the ALJ, a copy of which is attached 
hereto and, by this reference, is made a part hereof. 

ORDER 

The order of the ALJ, dated Harch 2, 1978, is af-
firmed. 

WCB CASE NO. 76-5120 

THORVAL W. PATTEE, CLAIMANT 
Anderson, Fulton, Lavis & VanThiel, 

Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant 
Cross Request for Review by SAIF 

AUGUST 23, 1978 

-Reviewed by Board Members .11oore and Phillips. 

Claimant seeks Board review of the Administrative 
Law Judge's (ALJ) order whlch ·9-ranted him compensation equal 
to 240° for 75% µnscheduled permanent partial disability. . 
Claimant contends that he is permanently and totally disabled. 

The Board, after de nova review, affirms and adopts 
the Opinion and Order of the ALJ, a.copy of which is attached ~-
hereto and, by this referenc~, is made a part hereof. W 
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• Claimant is hereby granted an aw.ard of compensation
to 224° for 70% unscheduled disabilil^y tQSUltintJ frOiH tllS

right should-er injury. This is in lieu of the awards made by
the ALJ in his order which in all other respects is affirmed.

equal
I

m
V;CB CASE NO. 77-6464 AUGUST' 23, 1978

RICHARD McIntosh, claimant
Brown, Burt & Swanson, Claimant's Atty.
SAIF, Legal Services, Defense Att^.'
Request for Review by Claimant,

Reviewed by Board  embers Wilson and  oore,
Claimant seeks Board review of the Administrative

Law Judge's (ALJ) order which affirmed the September 1, 1977
Determination Order vzhereby he was awarded no permanent dis
ability compensation.

The Board, after de novo review, affirms and adopts
the Opinion and Order of the ALJ, a copy of which is attached
hereto and, by this reference, is made a part hereof.

ORDER

firmed.
The order of the ALJ, dated  arch 2, 1978, is af-

AUGUST 23, 1978WCB CASE NO. 76-5120
THORVAL W. PATTEE, CLAI ANT
Anderson, Fulton, Lavis & VanThiel,

Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by Clainiant
Cross Request for Review by SAIF

•Reviewed by Board  embers  .oore and Phillips.
Claimant seeks Board review of the Administrative

Law Judge's (ALJ) order v/hich granted him compensation equal
to 240° for 75% unscheduled permanent partial disability.
Claimant contends that he is permanently and totally disabled.

The Board, after de novo review, affirms and adopts
the Opinion and Order of the ALJ, a . copy of which is attached
hereto and, by this reference, is made a part hereof.
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, ORDirn. 
I 

affirmed. 
The order of the Arb; dated February 1, 1978, is 

f 

a,,~ ..... ·~ 

WCB CASE NO. 77-5489 
' 

ONIS R. ROBERTSON, CLAIMANT 
Dye & 0 1lson, Claimant's Attys. 
SAIF, L~gal Services, D~£~ngo Atty. 
Request for Review by the SAIF! 

AUGUST 23, 1978 

Reviewed by Board Members Nilson and Moore. 

The State.·Accident Insurance Fund ·requests Board 
review of the Administrative L~w Judge's (ALJ) order which 
set asi1de its denial of claimant's claim and referred it to 
the Fudd to·be accepted and for the payment of compensation, 
as proViided by law, until the claim was closed pursuant to · 
0 RS 6 5 6 . 2 6 8 . i 

· I Claimant was return~ng from a delivery in Portland 
on June 7, 1977 when his lumber truck broke down. Claimant 
called lhis manager and waited for a towing vehicle; he was 
instructed to st0er the disabl~d truck as it was being towed 
off the freeway. The towing truck was required to stop at a 
stop sign and claimant's vehi~le, which had no air brakes, 
collided with it. Claimant alleges that he was forced for-

1 ' • . . . 
ward and struck his shoulder on the door, however, he felt 
he hadionly bruised his shoulder and said nothing to his 
employ~r. The employer appar~ntly was upset sufficiently be
cause ~he truck had broken down and claimant was apprehensive 
that if he said anything more ;about the incident he would be 
fired. l 

Claimant worked the day following this incident 
and continued ~o work steadil~ for about a week except for 
days which were non-work days!for him. The following l~nday 
when hb reported to work and \~as given a load to haul to 
Salem,! claimant admitted that;he had been to the hospital. 
That v-isit was· ne:::essi tated by pain claimant had in his 
right ~ide resul~ing from moving a TV the preceding Sunday. 
At th~ time he was examined fbr the side pain he made no 
compla!int of problems with hii, shoulder; his side condition 
was jJst a muscle spasm and aia not affect the shoulder. 

I 

. Later,· claimant rna~e an appointment to see Dr. Dodds 
because the pain in his shoulder was increasing. Dr. Dodds 
reported: he found an old abrahion in claimant's shoulder and 
he re~ommended heat therao~ aha modified work for four or five 
days. · c:laimant was not e~tirlkly satisfied with this and went 

j ' 

-269-

affirmed

: ORDER
The order of the idld, dated February 1, 1978 , is

WCB CASE NO. 77-5480 AUGUST 23, 1978
ONIS R. ROBERTSON, CLAI ANT
Dye St Olson, Claimant's Attys.
SAIF, Legal Services, Atty.Request for Review by the SAIF;

Reviewed by Board  embers Wilson and  oore.
The State.‘Accident Insurance Fund requests Board

review of the Administrative Law Judge's (ALJ) order whichset asike its denial of claimant's claim and referred it to
the Fun'd to-be accepted and for the payment of compensation,
as provided by law, until the claim was closed pursuant to
ORS 656.268. , '

Claimant was returning from a delivery in Portland
on June 7, 1977 when his lumber truck broke down. Claimant
called jhis manager and waited for a towing vehicle; he was
instructed to steer the disabled truck as it v;as being towed
off the freev;ay. The towing truck was required to stop at a
stop sign and claimant's vehicle, v/hich had no air brakes,
collided with it. Claimant alleges that he was forced for
ward and struck his shoulder on the door, however, he felthe had I only bruised his shoulder and said nothing to his
employer. The em.ployer apparently was upset sufficiently be
cause the truck had broken down and claimant was apprehensive
that if he said anythina more labout the incident he v;ould befired. ^

Claimant worked the day following this incident
and continued 'to v;ork steadily for about a week except for
days which were non-work days:for him. The following  onday
v/hen he reported to work and was given a load to haul toSalem,I claimant admitted that’he had been to the hospital.
That visit v/as necessitated by pain claimant had in hisright tide resulting from moving a TV the preceding Sunday.
At the' time he was examined for the side pain he made no
comipltint of problems with his shoulder; his side condition
was just a muscle spasm and did not affect the shoulder.

Later, claimant make an appointment to see Dr. Dodds
because the pain in his shoulder was increasing. Dr. Dodds
reported, he found an old abrasion in claimant's shoulder and
he recommended heat therapy and modified work for four or five
days. Claimant v.^as not entirely satisfied with this and went
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see Dr. Sanford who reoorted claimant had a shoulder con-
cussion, possible-A-C joi~t separation. Claimant remained under ~ 
the care of Dr. Sanford until June· 24 when, at Dr. Sanford's • 
recormnenda tion, he was seen by Dr. 'r-rayhall in Salem. 

Both Dr. Dodds and Dr. San£ord filed physician's in
itial reports of injury (Form 827) which specifically related 
claimant's shoulder condition to the industrial injury of June 
7. The fact that claimant had sustained an industrial injury 
on that day was also confirmed by :)r. !1ayhall. 

' 

Claimanl filed a cialm on June 14, 1977 and the Fund 
comrnenced payment of compensation for temporary total disability 
on June 24, 1977 for the period June 13, 1977 through August 7, 
1977. On August 22 the Fund denied 'c.taimant' s cla.im, stating 
that it did not appear that claimant's diagnosed condition was 
related to the described incident in the claim nor did it a'rise 
out of or in the course and scop~ of claimant's employment. 

The ALJ found that the reports from Dr. Sanford and 
Dr. Mayhall clearly· indicate that claimant has an injured 
shoulder and that shoulder would undoubtedly need treatment; 
furthermore, the medirial evidence r~veale th~t the 5houlder 
injury could have occurred approximately a week before he was 
seen by either Dr. Sanford or Dr. Ilayhall which would be ap-
proximately the date claimant alleged he sustained the indus
trial injury. 

Prior to the incident of June 7, 1977 claimant had 
experlenced no significant in~~ry to his left shouldei although 
he had seen a doctor in March 1977 complaining of shoulder pain 
which resulted when he slipped on a t6rnato in a grocery store. 
However, this visit apparently was only a precautionary measure 
because the doctor found a normal left shoulder at the time. 

The ALJ found that although there were some incon
sistencies in claimant's testimony, he apparently was able to 
explain them without too much difficulty. The ALJ relied 
strongly on a report from Dr. Sanford and Dr. Mayhall. He found 
that it would not be reasonable to find that the abrasion found 
by Dr. Dodds was the result of the narch 1977 shoulder injury. 
Claimant had told no one but his wife about his shoulder but 
there was some justification for not doing so, to-wit: claim~ 

· ant had only worked for the employer for a day or two prior to 
the iniurv and it involved considerable damage to the truck and 
claimant was afraid of losing his jqb {f he ~eported the injury. 

Based on the medical evidence, the ALJ concluded that 
claimant suffered a compensable industrial injury to his shoulder 
on June 7, 1977. He 0as not overl~ concerned about the fact that 
the Fund.did not deny claimant•~ clairr: within 60 days because 
compensation was paid promptly and continued to be paid to within 
15 days of the letter of denial. Actually, one more paymen-"t: 
should have been made by the Fund prior to its denial, but the 
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to see Dr. Sanford who reported claiinant had a shoulder con
cussion, possibleA-C joint separation. Claimant remained under
the care of Dr. Sanford until June'24 when, at Dr. Sanford's
recommendation, he was seen by Dr.  ayhall in Salem.

Both Dr. Dodds and Dr. Sanford filed physician's in
itial reports of injury (Foriri 827) which specifically related
claimant's shoulder condition to the industrial injury of June
7. The fact that claimant had sustained an industrial injury
on that day was also confirmed by Dr. riayhall.

Clairdant filed a claim on June 14 , 1977 and the Fund
commenced payment of compensation for temporary total disability
on June 24, 1977 for the period June 13, 1977 through August 7,
1977. On August 22 the Fund denied claimant's claim, stating
that it did not appear that claimant's diagnosed condition was
related to the described incident in the claim nor did it arise
out of or in the course and scope of claimant's employment.

The ALJ found that the reports from Dr. Sanford and
Dr.  ayhall clearly'indicate that claimant has an injured
shoulder and that shoulder would undoubtedly need treatment;
furthermore, the medical evidence reveals "thS ShOUldCr
injury could have occurred approximately a week before he was
seen by either Dr. Sanford or Dr. Ilayhall v;hich v/ould be ap
proximately the date claimant alleged he sustained the indus
trial injury.

Prior to the incident of June 7, 1977 claimant had
experienced no significant injury to his left shoulder although
he had seen a doctor in  arch 1977 complaining of shoulder pain
which resulted v/hen he slipped on a tomato in a grocery store.
Hov.'ever, this visit apparently was only a precautionary measure
because,the doctor found a normal left shoulder at the time.

The ALJ found that although there were some incon
sistencies in claim.ant's testimony, he apparently was able to
explain them without too much difficulty. The ALJ relied
strongly on a report from Dr. Sanford and Dr.  ayhall. He found
that it v;ould not be reasonable to find that the abrasion found
by Dr. Dodds was the result-of the  arch 1977 shoulder injury.
Claimant had told no one but his wife about his shoulder but
there was some justification for not doing so, to-v/it: claim
ant had only worked for the employer for a day or two prior to
the injurv and it involved considerable damage to the truck and
claimant was afraid of losing his job if he reported the injury.

Based on the m.edical evidence, the ALJ concluded that
claimant suffered a compensable industrial injury to his shoulder
on June 7, 1977. He was not overly concerned about the fact that
the Fund did not deny claimant's claim v.’ithin 60 days because
compensation was paid promptly and continued to be paid to within
15 days of the letter of denial. Actually, one m.ore payment
should have been made by the Fund prior to its denial, but the
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did/ not feel the circun,stances wan:·anted a· penalty or attor
neys fees for failure to pay compensation. He did remand the claim 
to the ~und to be ~cc~pte~'citt~,tom~ensable industrial injury. 

I . 

f The Board, on de nova review, agrees with the findings 
and conclusions. of the ALJ. l'lhen claimant was seen in 11arch 
1977 fo~ his sh~ulder pain, no.indication of an abrasion or 
bruise ~as noted. Nhen claimant was seen by Dr. Dodds on June 
13, 19717, after, examining claimant, he found an abrasion, old, 
over left acromio-clavicular junction, no evidence of bone 
injury .I He diagnosed contusion of the left shoulder. Dr. San
ford, at the same time, after exanininq claimant, diaanosed 
shoulde~ contusion, possible A-C joint-separation. Tfe fact · 
that bdth doctors noted that the abrasion, at the time of the 
exarnindtion, apneared to be old vet still visible, would indi-

1 ~ ~ 

cate that the cause of such abrasion would have had to hacpen 
within ja week ~r ·1ess prior to' that examination. There i; 
no evi9ence of any trauma either on the job or off the job be
tween June 7, 1977 and the date claimant was examined by Drs. 
Dodds ~nd Sanford. This bolsters substantially claimant's · 
te5t~m~ny iha.t he did suffer an injury to his shoulder on June 
7, 1977. 

I Claimant's wife also testified that claimant com-
menced1complaining of pain in ·his shoulder soon after the June 
7 , 1 9 7 7 in j u ry . 

' I\ -Th~.Board concludei that claimant did suffer a com
pensable industrial injury on .June 7, 1977 when he was jostled 
ar~undlin the_cab,of his truck when it rear-ended the vehicle 
which was towing it. · · I . 

ORDER 

I 
I The order of the A~J, dated April 14, 1978, is af-

firmed. , , 
I I 
/ Claimant 1 s attorne~ is awarded as a reasonable attor-

ney's fee for his services atiBoard review a sum of $350, pay~ 
able b~ the Fund. I 

I 
WCB CASE NO. 77-6085 

. LUCY S 1INK' CLAIMANT 
Pozzi 'I Wilson,: Atchison, Kahni & 

O'L~ary, Claimant's Attys. i . 
SAIF, ~egal Services, Defense' Atty. 
Reques 1t for Review by Claiman,'t 

I 

AUGUST 23, 1978 

Reviewed by Board Hembers Wilson and Moore. 

-271-

9
ALJ did not f  l th circuinstaric s warrant d a* p nalty or attor
neys fees for failure to pay compensation. He did remand the claim
to th Fund to ho ^^c^pted/as *.a'>*compensable industrial injury.

The Board, on de novo review, agrees with the findings
and conclusions, of the ALJ. When claimant v;as seen in  arch
1977 for his shoulder pain, no.indication of an abrasion or
bruise was noted. When claimant was seen by Dr. Dodds on June
13, 197|7, after' examining claimant, he found an abrasion, old,
over left acromio-clavicular junction, no evidence of boneinjury.I He diagnosed contusion of the left shoulder. Dr. San
ford, at the same time, after examining claimant, diagnosed
shoulder contusion, possible A-C joint separation. The fact
that both doctors noted that the abrasion, at the time of the
examination, appeared to be old yet still visible, would indi
cate that the cause of such abrasion would have had to happenwithin |a week or less prior to that examination. There is
no evidence of any trauma either on the job or off the job be
tween June 7, 1977 and the date claimant was examined by Drs.
Dodds and Sanford. This bolsters substantially claimant's

he did suffer an injury to his shoulder on June
7, 1977.

j Claimant's wife also testified that claimant commenced | complaining of pain in -his shoulder soon after the June
7, 1977 injury.

* ...

The,Board concludes that claimant did,suffer a com
pensable industrial injury on ,June 7, 1977 v;hen he was jostled
around in the cab of his truck when it rear-ended the vehicle
which was towing it.

ORDER
The order of the ALJ, dated April 14, 1978, is af

firmed
Claimant's attorney is awarded as a reasonable attor

ney's fee for his services atiBoard review a sum of $350, pay.-
able by the Fund.

WCB CASE NO. 77-6085
LUCY S'INK, CLAI ANT
Pozzi,l Wilson,' Atchison, KahnI &

O'Leary, Claimant's Attys.
SAIF, Legal Services, Defense' AttyReques't for Review by Claimant

AUGUST 23, 1978

Reviewed by Board  embers Wilson and  oore,
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seeks Board review of the Administrative 

Law Judge's (ALJ) order which affirmed the .September 13, 19 77 

Determination Order as to its finding as to claimant being 

medically stati9n~•Y• · 

The Board, after de novo review, affirms and adopts 

the Opinion and Order of the ALJ, a copy of which is attached 

hereto and, by this reference, is ~ade a.part h~reof. 

ORDER 

firmed. 
The order of the ALJ, dated Barch 20, ·1978, is af-

WCB CASE NO. 76-6~87 

VIRGINIA SMETS, CLAIMANT 
Dennis Henninger, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by the SAIF 

AUGUST 23, 1978 

Reviewed by Board Bembers Nilson- and Phillips. 

The State Accident Insurance Fund seeks Board review 

of the Administrative Law Judge's (ALJ) order which remanded 

claimant's claim to it for acceptance and payment of compensa

tion to which she is entitled in addition to assessing a penal
ty and attorney fee against it. 

The Board; aft@r d@ novo·rgviGw, Jffirmg and aaD~e~ 
the Opinion and Order of the ALJ, a copy of which is attached 

hereto and, by this reference, is made a part hereof. 

ORDER 

firmed. 
The order of the ALJ, dated March 6, 1978; is af-

Claimant's attorney is hereby granted a reasonable 

attorney's fee for his services in•connection with this ~oard 

review in the amount of $300, payable by the Fund. 
I 

-272-

Claimant seeks Board review of the Administrative
Law Judge's (ALJ) order which affirmed the September 13, 1977
Determination Order as to its finding as to claimant being
medically stati9];)^;^y, '

The Board, after de novo review, affirms and adopts
the Opinion and Order of the ALJ, a copy of which is attached
hereto and, by this reference, is made a.part hereof.

ORDER
The order of the ALJ, dated Ilarch 20 , 1978, is af

firmed .

AUGUST 23, 1978WCB CASE NO. 76-6987

VIRGINIA S ETS, CLAI ANT
Dennis Henninger, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by the SAIF

Reviev/ed by Board  embers Wilson- and Phillips.
The State Accident Insurance Fund seeks Board review

of the Administrative Law Judge's (ALJ) order which remanded
claimant’s claim to it for acceptance and payment of compensa
tion to which she is entitled in addition to assessing a penal
ty and attorney fee against it.

Th Board; aft r d novor viaw, affirms and adoptsthe Opinion and Order of the ALJ, a copy of which is attached
hereto and, by this reference, is made a part hereof.

order'

The order of the ALJ, dated  arch 6, 1978> is af
firmed .

Claimant’s attorney is hereby granted a reasonable
attorney's fee for his services in'connection with this Board
review in the amount of $300 ^ payable ^by the Fund.

272- -
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W CB CASE NO . 7 7- 3 2 0 0, 
WCB CASE NO. 77-32~\, 

DAVID D. STE~,·mRT, CLl\IMANT 
Virgil E. Dugger, Claimant's Atty. 

I Cosgrave & Kester, Defense A ttys~ 
Request for Review by Claimant: 

AUGUST 23, 1978 

Reviewed by Board M~mbers Moore and Phillips. 

I . , . - . . . -
I Claimant seeks Board review of the Adm1n1strat1ve 

Law Judqe' s LZ'l~J) order which affirmed the Determination Or
ders en~ered in each of two separate claims. In WCB Case No. 
77-3200/ a Determination_ Order, dated April 11, 1977, awarded -
claimant 10% disabilitv for his January 13, 1975 right shoulder 

• • I • - , -- , .. ~ 

1nJury;11n h'CB case No. 77-3201, the ·claim for a January 8, 
1977 injury to the same area of claimant's body was closed 
with n~ award of compensation by a Determination Order of the. 
same date. Claimant contends neither award is adequate. 

I . . - -
i Claimant, at 'the age of 29 years, while employed as 

a junior draftsman, sustained his first injury to his right 
I shoulder on January 13, 1975 when he fell off of a ramp and 

caught !himself. He continued ,to ,vork aI1d didn't see a doctor 
until August 1Q75. Dr. Newton diagnosed tendinitis of his 
right shoulder. 

I On December 17, 1975, Dr. Fax 
claimaJt•s riaht shoulder; the diagnosis 
with p~obable~partial thickness tear of 
area of ulceration of the rotator cuff. 

performed surgery to 
was impingement syndrome 

the rotator cuff and 

I ,I 

On I-lay 3, 1976 cla1r:1ant ,;vas released by Dr. Fax for 
lioht ~oik with no lifting ov~r 30 pounds an6 no overhead 
v.-ork. 

formed a 
ities. / 

Dr. English, after 'claimant did not improve, per
right' shoulder arthrogram which revealed no abnormal-

I Claimant continue4 to have a painful shoulder, 
especially on ~levating his right arm above shoulder level or 
in reathing behind himself. 

! In; August, 1976, Dr. Struckman performed a partial 
acromioplasty on claimant 1 s right shoulder. In September, 1976, 
Dr. St~uckman indicated claimant continued to have shoulder oain, 
but hap developed·psychologic~l.problerns and needed psychologi-
cal counselinq. 1 

I i 

! 
j Cl~imant was examined by Dr. Bloch, a psychiatrist, 

in September, 1976. He found claimant felt that he needed to 
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WCB
WCB

CASE
CASE

NO.
NO.

77-3200,
77-320L.,

AUGUST 23, 1978

DAVID D. STEWART, CLAI ANT
Virgil E. Dugger,. Claimant's Atty
Cosgrave & Kester, Defense Attys.
Request for Review by Claimant

Reviewed by Board  embers  oore and Phillips.
I ■ •

Claimant seeks Board reviev; of the Administrative'
Law Judge's (ALJ) order which affirmed the Determination Or
ders en|tered in each of two separate claims. In WCB Case No.
77-3200[ a Determination Order, dated April 11, 1977, awarded '
claimant 10% disability for his January 13, 1975 right shoulderinjury,*! in WCB Case No. 77-3201, the 'claim for a January 8,
1977 injury to the same area of claimant's body was closed
with no| award of compensation by a Determination Order of the .
same date. Claimant contends neither award is adequate.

j Claimant, at 'the age of 29 years, v/hile employed as
a junior draftsman, sustained his first injury to his right
shoulder on January 13, 1975 when he fell off of a ramp andcaught |himself. He continued to. work and didn't see a doctor
until August 1975. Dr. Newton diagnosed tendinitis of his
right shoulder.

On December 17, 1975, Dr. Fax performed surgery to
claimant's right shoulder; the diagnosis was impingement syndrome
with probable partial thickness tear of the rotator cuff and
area of ulceration of the rotator cuff.

On  ay 3, 1976 claimant was released by Dr. Fax for
light work with no lifting over 30 pounds and no overhead
work.

formed
ities.

Dr. English, after claimant did not improve, per-
a right'shoulder arthrogram which revealed no abnormal'

Claimant continued to have a painful shoulder,
especially on elevating his right arm above shoulder level or
in reaching behind himself.

In, August, 1976, Dr. Struckman performed a partial
acromioplasty on claimant's right shoulder. In September, 1976,
Dr. Struckman indicated claimant continued to have shoulder pain,
but had developed'psychological.problems and needed psychologi
cal counseling.

Claimant was examined by Dr. Bloch, a psychiatrist,
in September, 1976. He found claimant felt that he needed to
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to be accepted and when this ability to produce was 
diminished he developed a feeling of irisecurity. Claimant felt 
he was being exploited; Dr. Bloch t~ought that claimant's injury 
caused all of his conflicts to intehsifv and claimant would need 
c;Qnt~rrnitng treatment and GarG .' ' .. 

In April, 1977 Dr. Bloch found claimant was unable 
to return to work with his prior er~ployer in any cai_)aci ty because 
of emotional, psychological reactions to such a return. He felt 
claimant's industrial injury and're~injury caused claimant's 
psychological condition to crystalize. Dr. Bloch believed that 
claimant should be retrained as an iridependen~ or small establish
ment operator. 

On January B, 1377 claimant sugtaingd a ggcond inju~y 
to his shoulder when he grabbed a jac~harnmer he was operating to 
keep it from falling on ano~her emp~oyee. 

Claimant was referred for vocational rehabilitation 
on April 11, 1977. 

Claimant testified he has constant pain in his shoulder 
which wors~n~ w~ th any e:xertio11 He., felt his 5hould@r had 
improved after his first operation)' b~t that it .has been.worse 
since his second injury: He i~ unabl~'to do heavy labor, farm7 
ing or car repair and shifting' and steering a car in city traffic 
causes him pain. 

Claimant's job as a junior draftsman required him 
to climb and do measuring in the ~lant 80% of the time. The 
remainder of his time was spent doing pa?er work. He i~ fearful 
of returning to this work because he may re-injure his shoulder. 

Claimant's vocational ~ehabilitation coordinator 
did find him a job as a maintenance clerk for his employer which 
he refused on the recommendation of Dr. Bloch. This.job was 
basically an office type job, but did include taking inven~~ry 
of tools, carrying items, walking and climbing. 

Claimant is now unemployed but has done auto tune
ups and some auto wiring for frien~s. He has unsuccessfully 
sought employment as a parts counter man. 

' ' 

Claimant graduated from high sc~ool with honors and 
completed two years of college wor~ mcijoring in physics and 
math. His work experience has covered operating a service 
station, physics lab teaching assistant, wind tunnel model
builder, project engineer and process engineer. 

The ALJ found that claimant had not fully recovered 
from his right shoulcer injury of January 13, 1975 when the 
second incident occurred causing an aggravation of his prior 
condition. He found the evidence die riot support, either from 
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produce to be accepted and when this ability to produce was
diminished he developed a feeling of insecurity. Claimant felt
he was being exploited; Dr, Bloch thought that claimant's injury
caused all of his conflicts to intensify and claimant would need
?9ntinuing tr atm nt and caro:

In April, 1977 Dr. Bloch found claimant was unable
to return to vvork with his prior employer in any capacity because
of emotional, psychological reactions to such a return. He felt
claimant's industrial injury and!re-injury caused claimant's
psychological condition to crystalize. Dr. Bloch believed that
claimant should be retrained as an independent or small establish
ment operator. ;

On January 8, 1977 claimant gustainod a sQOond injuryto his shoulder when he grabbed a jackhammer he was operating to
keep it from falling on another employee.

Claimant was referred for vocational rehabilitation
on April 11, 1977.

Claimant testified he has constant pain in his shoulder
which wors ns With finy shsttioni ilc.,f lt hi3 should r hadimproved after his first operation/ but that it.has been .worse
since his second injury.' He is unable to do heavy labor, farmr
ing or car repair and shifting’ and steering a car in city traffic
causes him pain.

Claimant's job as a junior draftsman required him
to climb and do measuring in the plant 80% of the time. The
remainder of his time was spent doing paper work. He is fearful
of returning to this work because he may re-injure his shoulder.

}

Claimant's vocational rehabilitation coordinator
did find him a job as a maintenance clerk for his employer which
he refused on the recommendation of Dr. Bloch. This,job was
basically an office type job, but did include taking inventory
of tools, carrying items, walking and climbing.

Claimant is now unemployed but has done auto tune-
ups and some auto wiring for friends. He has unsuccessfully
sought employment as a parts counter man.

Claimant graduated from high school with honors and
completed two years of college work majoring in physics and
math. His work experience has covered operating a service
station, physics lab teaching assistant, wind tunnel model-
builder, project engineer and process engineer.

The ALJ found that claimant had not fully recovered
from his right shoulder injury of January 13, 1975 when the
second incident occurred causing an aggravation of his prior
condition. He found the evidence did hot support, either from
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·:·,. 1', 

a phvsi11 or psycholO"gical standpoint~ that a new independent 
inju~y ~ad occurr~d. llQ conclµded that ~.~~rnant had suffered 
disabil~ty based on subjectiv~~~findings of pain in his right 
shoulder-, increased on liftina or marked abduction and as a 

I -
result had been precluded from a portion of the heavy labor 

I market but had been fully compensated therefor by the award 
for 10%lunscheduled disability granted by the Determination 

.Order of April 11, 1977 which related• to his January 13, 1975 
industrial-injury. He also found claimant had suffered no com
pensabl~ injury on·January .8, 1977. 

j The ALJ found. that c1almant 1s ~~yohiJtric @valuation 
did not1 indicate his psychological condition has affected his 
future earning capacity.· , 

I The Board, after de novo review, finds that claimant 
actuall¥ suffered two.compensable industrial injuries while 
working: for the same employer.. The preponderance of the evi
dence, however, indicates that the results of claimant's sec
ond inj:ury were more severe than his first; also, his psycholo
gical ~roblems were greate~ after the second injury. 

I The Board agrees th~t clai~ant ha~ been amply com
~ensated for his loss of wage earning capacity resulting from 
the Jartuary 13, 1975 industrial injury; however, it finds, 
tased ~pon the medical evidence, that claimant's physical 
condition resulting from the ~anuary 8, 1977 injury combined 
with t~e related phvsical conditions and the residuals of 
his eatlier industrial injury, justifies an award for loss 
of wag~ earning capacity resulting from the January 8, 1977 
inJury [ equal to 1S9s of thG maxirnun a.llm-rn.ble J;>y statute for 
unscheduled disability. 

I - . 
J The Board also concludes that claimant's claim 

for psychological problems should be remanded to the carrier 
for medical care and.~reatrnen~ pursu~nt to the provisions 
of ORS 656.245. ' 

ORDER 

versedL 
The·ALJ's order, dated February 24, 1978, is re-

j The Determination Order of April 11, 1977 which 
awarded claimant 32° for 10% unscheduled riaht shoulder dis
.abilit~ resulting from his in~ustrial injuri of January 13, 
1975 is affirmed. 

I , Cla.imant is awardec;1 compensation equal to 4 8 ° for 
15% unscheduled right shoulder disability resulting from his 
indust~ial injury of January~, 1977. 

I : 
, Cl~imant's claim f6r medical care and treatment of 

his psyc~ological problems is remanded to the carrier pursuant 
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a physical or psychological standpoint-; that a new independent
injury hjad occuri(id. HQ OOnClUdefl t t glsimant had suffered
disability based on subjective'4'slindings of pain in his right
shoulder, increased on lifting or marked abduction and as a
result Kad been precluded from a portion of the heavy labor
market iiut had been fully compensated therefor by the award
for 10%I unscheduled disability granted by the Determination
Order of April 11, 1977 which related*to his January 13, 1975
industrial injury. He also found claimant had suffered no com
pensable injury on January 8, 1977.

I The ALJ found, that claimant’s ttSVChidtliC ^VdlUdtiOn
did notjindicate his psychological condition has affected his
future earning capacity.'

Th Board, aft r d novo r vi w, finds that claimant
actually suff r d, two .comp nsabl industrial injuri s whil  
working! sam.  mploy r. Th pr pond ranc of th  vi
d nc , 'however, indicat s that th r sults of claimant's s c
ond injiury w r mor s v r than his first; also, his psycholo
gical probl ms w r gr at r aft r th s cond injury.

The Board agrees that claimant has been amply com
pensated for his loss of wage earning capacity resulting from
the January 13, 1975 industrial injury; however, it finds,
based upon the medical evidence, that claimant's physical
condition resulting from the January 8, 1977 injury combined
with the related physical conditions and the residuals of
his earlier industrial injury, justifies an aw^ard for loss
of wage earning capacity resulting from the January 8, 1977
injury I equal to 15ft flf thQ maxlnilin allowabl fc>y statute forunscheduled disability.

Th Board also conclud s that claimant's claim
for psychological probl ms should b r mand d to th carri r
for m dical car and ...tr atm nt pursuant to th provisions
of ORS

v rs d.

656.245.
ORDER

The'ALJ's order, dated February 24, 1978, is re-

The Determination Order of April 11, 1977 which
av/arded claimant 32° for 10% unscheduled right shoulder dis-

.ability resulting from his industrial injury of January 13,
1975 is affirmed.

Claimant is av;arded compensation equal to 48° for
15% unscheduled right shoulder disability resulting from his
industrial inj.ury of January 8, 1977 .

' ; Claimant's claim for medical care and treatment of
his psychological problems is remanded to the carrier pursuant
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the provisions of ORS 656.245. 

Claimant's attorney is awarded as a reasonable attar- ·4i) 
ney's fee for his services at Board review a sum equal to 25% 
of the increased compensation granted claimant by this order 
payobl~ out of QJid ccm~~~~ation as paid, not to exceed $2,300. 

WCB CASE NO. 77-6822 

MAYBELL TURNER, CLAIMANT 
Luebke & Wallingford, Claimant's Attys. 
9AIP, tegal Servlces, Defense Atty. -
Request for Review by the SAIF 
Cross-appeal by Claimant 

AUGUST 23,· 1978 

Reviewed by Board Members Wilson and !bore. 

The State Accident Insurance Fund seeks Board review 
of the Administrative Law Judge's (_i\LJ) order which granted 
claimant compensation for perman~nt tQt~l diBability ns of th@ I 

date of her order. The Fund contends that claimant is not 
permanently and totally disabled. Claimant cross-appeals, 
requesting that her permanent total disability benefits com
mence as of the date of closure of her temporary total disabil
ity benefits, a request which the Board feels is unjustified. 

· The Board, after de nova re~iew, affirms and adopts 
the Opinion and Order of the ALJ, a copy of which is attached 
hereto and, by this reference, is made a part hereof. 

Oli.DER 

The order of the ALJ, dated February 13,· 1978, is af-
firmed. 

Claimant's attorney is hereby granted a reasonable 
attorney's fee for his servic2s in connection with this Board 
review in the amount of $200, payable by the Fund. 

WCB CASE NO. 77-5210 

JERRY F, WILLIAMS, CLAIMANT 
Mark Hendershott, Claimant's Atty. 
Cosgrave & Kester, Defense Attys. 
Request for Review by.Claimant 

AUGUST 2 3, 19 78 

Reviewed by Board Mer:lbers i;•Hlson and Phillips. 

Claimant seeks Board review of the Administrative 
Law Judge's (ALJ) order which granted him compensation equal 
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to the provisions of ORS 656.245.
Claimant's attorney is awarded as a reasonable attor

ney's fee for his services at Board review a sum equal to 25%
of the increased compensation granted claimant by this order
P3Vflt)l§ out of EUid OOfflR^hSation as paid, not to exceed $2,300.

m

AUGUST 2 3,' 19 78WCB CASE NO. 77-6822
 AYBELL TURNER, CLAI ANT
Luebke & Wallingford, Claimant's Attys.
2Air, Legal Services, Defense Atty.
Request for Review by the SAIF
Cross-appeal by Claimant

Reviewed by Board  embers Wilson and  oore.
The State Accident Insurance Fund seeks Board review

of the Administrative Law Judge's (ALJ) order which granted
claimant compensation for permanent disability d5 Of the
date of her order. The Fund contends that claimant is not
permanently and totally disabled. Claimant cross-appeals,
requesting that her permanent total disability benefits com
mence as of the date of closure of her temporary total disabil
ity benefits, a request which the Board feels is unjustified.

' The Board, after de novo review, affirms and adopts
the Opinion and Order of the ALJ, a copy of which is attached
hereto and, by this reference, is made a part hereof.

ORDER

%

firmed.
The order of the ALJ, dated February 13,' 1978, is af-

Claimant's attorney is hereby granted a reasonable
attorney's fee for his services in connection with this Board
review in the amount of $200, payable by the Fund.

AUGUST 23, 1978WCB CASE NO. 77-5210
JERRY F. WILLIA S, CLAI ANT
 ark Hendershott, CJ.aimant's Atty.
Cosgrave & Kester, Defense Attys.
Request for Review by Claimant

Reviewed by Board  embers Wilson and Phillips.
Claimant seeks Board review of the Administrative

Law Judge's (ALJ) order which granted him compensation equal
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.to 112° for 35% unscheduled low back disability . 

The Board, at'ter dJt\i2iv~ r'<JViQW, affirms and ~~9pts 
the Opinion and Order of the ALJ, a copy of which is attached 
hereto c!i.nd, by this reference, is r:1ade a part hereof. 

I ORDER 

The order- of the ALJ, date·d !larch 31,-_1978, is af-
firmed. 

WCB CASE NO. 77-4141 

EDWIN CREASON, CLAIMANT 
Dennis Skarstad, Claimant's Atty. 
SAIF, L~gal Services, Defense Atty. 
Request1 for Review by SAIF 
Cross Request for Review by Claimant 

I 

AUGUST 29, 1978 

Reviewed by Board. Members Wilson and Noore. 

I The State Accident Insurance Fund requests and 
claimant cross requests, review by the Board of the Administrative 
Law Judge's (ALJ) order which granted claimant permanent total 
disabiiity compensation as of April 3, 1978, the date of his 
order. I Cla~~ant contends that commencement of permanent total 
disability compensation should be the date he was medically 
statioAary, or the date of Dr. Orenstein's repo~t. 

I The Board, after:de novo review, affirms and adopts 
the ALJ's order finding claimant is permanently-and totally disabled. 
Howeve.l::-., the Board concludes that the commencement date for this 
award khould be June 23,. l977i the date Dr. Orenstein found 
claimaht totally disabled.· A copy of the ALJ's order is attached 
hereto and, by this reference made a part hereof. 

ORDER 

The order of the ALJ; dated April 3, 1978, is affir~ed 
with the exception being the commencement date of permanent total 
disab~lity being June 23, 1977. 

I Claimant's attor,ney is hereby granted, as a reasonable 
attorr;iey fee for his services at Board review, the sum of $300, 
payable by the Fund. 
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to 112° for 35% unsch dul d low' back disability.
I ' The Board, after de*'n<iv6 PeviSW, SffiriI13 find Sd9Pts

the Opinion and Order of the ALJ, a copy of which is attached
hereto and, by this reference, is made a part hereof.

ORDER
The order of the ALJ, dated  arch 31,-,1978 , is af

firmed.

WCB CASE NO. 77-4141 AUGUST 29 , 1978
EDWIN CREASON, CLAI ANT '
Dennis Skarstad, Claimant's Atty,
SAIF, Legal Services, Defense Atty.Request' for Review by SAIF
Cross Request for Review by Claimant

Reviewed by Board.  embers Wilson and  oore.
The State Accident Insurance Fund requests and

claimant cross requests,.review by the Board of the Administrative
Law Judge's (ALJ) order which granted claimant permanent total
disability compensation as of April 3, 1978, the date of his
order. I Claimant contends that comriiencement of permanent total
disability compensation should be the date he was medically
stationary, or the date of Dr. Orenstein's report.

The Board, after'de novo review, affirms and adopts
the ALJ's order finding claimant is permanently'and totally disabled
However., the Board concludes that the commencement date for this
award should be June 23,. 1977, the date Dr. Orenstein found
claimant totally disabled. 'A copy of the ALJ's order is attached
hereto| and, by this reference made a part hereof.

! ORDER ■

^ The order of the' ALJ> dated April 3, 1978, is affirmed
with the exception being the commencement date of permanent total
disability being June 23, 1977.

Claimant's attorney is hereby granted, as a reasonable
attorney fee for his services at Board review, the sum of $300,
payable by the Fund.
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CASE No: 77-3952 

FRANK A. DRAPER, CLAIMANT 
Donald Atchison, Claimant's Atty. 
Delbert Brenneman, Defense Atty. 
Request for Review by Employer 

AUGUST 29, 1978 

Reviewe4 by Board ,·!embers ivilson and !1oore. 

The employer and its carrier seeks review of the 
order of the Administrative Law Judge (ALJ) entered on Octobet 
21, 1977 which ratified and affirmed his order of Nover.~er 1, 
1977 Which IQVQrggd ,h~ cl~fehdant 1s denial o! cialmant 1s claim 
and remanded it to the defendant for acceptance and payment of 
compensation, pursuant to law, untii claim closure pursuant to 
ORS 656.268. 

Claimant, a 40 year old timber faller, was employed . 
on a seasonal basis by the de~endant. On March 23, 1977 .claimant 
allegedly sustained a low back injury; this was the first day 
claimant had worked for the· defendant since October, 1976. 

Clai~ant had sustained a low back injury in 1970 
but had made a good recovery. He had had low back symptoms 
in August, 1976 but there was no evidence that the symptoms 
required medical attention.- On .March 8, 1977 .claimant saw Dr. 
Wilcox complaining of left hip pain which had commenced around 
the first part of February and was exacerbated by coughing. 
Dr. Wilcox diagnosed acute pain over the left thoracic area. 

. On March 23, 1977 clai~aA~ h~~ ~~~n working approxi-
mately three hours when the winq caught the tree he was falling, 
causing it to fall across some power lines and into a farmer'~ 
fi~ld. Claimant quickly bucked the log into manageable pieces 
and carried or dragged them out from the field. His symptoms 
did not commence until he had completed his task, however, later 
he began to have sharp low back pain which he attributed tci 
being out of condition, not having·worked since the previous 
October. The following day he worked only a few hours before 
he was forced to go home because of the pain, and the next day 
he worked even a shorter period of time. He saw his family 
physician who referred him to D~. Neufeld. 

Claimant was hospitalized for conse.rvative treatment 
which failed to alleviate his symptoms. A myelogram was performed 
which revealed a left filling defect at the L5-Sl level_ and a 
laminectomy and discectomy were performed· correcting a left 
herniated nucleus pulposus. 

The ALJ found that the defendant relied strongly 
on the history claimant had related to his various physicians, 
however, at the hearing, the ALJ form~d an impression that the 
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AUGUST 29, 1978WCB CASE NO’. 77-3952

FRANK A. DRAPER, CLAI ANT
Donald Atchison, Claimant’s Atty,
Delbert Brenneman, Defense Atty.
Request for Review by Employer

Reviewed by Board  embers Wilson and  oore.
The employer and its carrier seeks review of the

order of the Administrative Law Judge (ALJ) entered on October
21, 1977 which ratified and affirmed his order of November 1,
1977 which rguQrsad ths d f ndant's d nial of claimant*s claimand remanded it to the defendant for acceptance and payment of
compensation, pursuant to law, until claim closure pursuant to
ORS 656.268.

Claimant, a 40 year old timber faller, was employed
on a seasonal basis by the defendant. On  arch 23, 1977 .claimant
allegedly sustained a low back injury; this was the first day
claimant had worked for the'defendant since October, 1976 .

Claimant had sustained a low back injury in 1970
but had made a good recovery. He had had low back symptoms
in August, 1976 but there was no evidence that the symptom.s
required medical attention.- On  arch 8, 1977 claimant saw Dr.
Wilcox complaining of left hip pain which had commenced around
the first part of February and was exacerbated by coughing.
Dr. Wilcox diagnosed acute pain over the left thoracic area.

On  arch 23, 1977 claimant ijSSh WOlKing apprOXi"
mately three hours when the wind caught the tree he was falling,
causing it to fall across some power lines and into a farmer's
field. Claimant quickly bucked the log into manageable pieces
and carried or dragged them out from the field. His symptoms
did not commence until he had completed his task, however, later
he began to have sharp low back pain which he attributed to
being out of condition, not having ‘worked since the previous
October. The following day he worked only a few hours before
he v;as forced to go home because of the pain, and the next day
he worked even a shorter period of time. He saw his family
physician who referred him to Dr. Neufeld.

Claimant was hospitalized for conservative treatment
which failed to alleviate his symptoms. A myelogram was performed
which revealed a left filling defect at the L5-S1 level and a
laminectomy and discectomy were performed- correcting a left
herniated nucleus pulposus.

The ALJ found that the defendant relied strongly
on the history claimant had related to his various physicians,
however, at the hearing, the ALJ formed an impression that the

-278-

#



           
         

            
              

      
          
                          

          
         

          
                    
         

           
                         

      

                  
            

          
        

             
           
       
          
           

        
           
          
         
           

           
            

          
          

        
  

         
           
           
           
         

             
     

~ ..... ·.; ....... !'~- ! ~ 

claimant was a boor historian ~articularly as far as dates were 
concern~d. In ~ ts closing arg.vmeryts, the defendant quoted from· 
a report from Dr. Schwartz which the ALJ was unable to find and 

I I thgrgforg oonclud@d that no report .from o,, ~ghwartz had b~en 
offeredjor admitted into evidence. · 

I The1 defendant contends· that claimant's herniated 
disc pre-existed the events of March 23, 1977. Although claimant 
stated be did not have any left leg pain prior to March 23, 
this isl not b'?rne ou~· ·by ~he m~dical :evidence and the ALJ concluded 
that the herniated disc did exist prior to l1arch 23, 1977. · 

I Claimant testified
1

th~t he had made a rathe~ quick 
recover1y from the syrnpb~!'tH~ tm~; tJhlch hQ con~ult@d Dr. WllGOX on 
March~ and the evidence clearty established that claimant had 
been able to fall trees for approximately three hours before 
falling one wh~ch dropped onto: the power lines. The evidence 
also indicated that claimant was able to quickly buck the tree 
into s~all pieces and to carry· and drag them out of the· farmer's 
field. I These chunks· cf log we,ighed 100 pounds or more and 
cl~imant worked at a rath~r frantic pace.· 

ga.sed u~eft thig gvidQnog, -th@ ALJ wa.s convinceg , 
that cJ.laimant could net have performed· such work if he had had 

I • , 
low baqk symptoms as severe as they were when he ~as first 
examined by Dr. Neufeld, and now he concluded that although 
claimartt had previously exhibited low back.symptoms and probably 
ho.a a herniate·a disc prior to March 23, he had been asymptomatic 
as a result of. his wOrk activi•ties on that date. Aggravation ·of 
a pre-~xisting,condition constitutes a compensable injury and· 
the ALJ found that claimant's denial was imoroper. He felt 
the citcumstances of the case 1did not justify the awarding of 
penalties. 

I On.November 4, 1977 the defendant requested the ALJ, 
to reopen the record and giveiconsideration to the report from 
Dr. Schwartz which had been m~ntioned in defendant's b~ief·but 
had not-been received or admitted into evidence. This request 
was grhnted and the ALJ's sec6nd order is basically a recital 
of wha~ Dr. Schwartz stated i~ his reoort. After claimant had 
consulted. Dr. Nilcox in I1arch ,' 19 7 7 h~ was referred by him to Dr. 
Schwartz who diagnosed an acute lumbar strain and the possibility 
of a h~rniatea'nucleus pulpos~s. Claimant was given a return 
appointment for March 22, 1977 but did not appear • 

. I Th~ ALJ stated thlt no one could legitimately doubt 
claimant's activity level on Harch 23, 1977, based on the evidence 

I • . 

presen~ed and although he dig not doubt that the claimant had 
symptoms suggestive of a herniated disc on March 8 th~ most 
cru~ia~ question was whether 6r not the treatrnent'beginnina -

I ' l .J 

March 28, 1977 was neces~itated by the symptoms of llarch 8 or by 
the ac'tivi ties of Uarch 23. I 

I ; . I 

-279-

#

claimant was a poor historian particularly as far as dates were
concerned. In its closing arguments, the defendant quoted from-
a report from Dr. Schwartz which the ALJ was unable to find and
th r for oonolud d that no r port from Cfi gchwartz had been ^offered or admitted into evidence.

The defendant contends' that claimant's herniated
disc pre-existed the events of  arch 23, 1977. Although claimant
stated he did not have any left leg pain prior to  arch 23,this is| not borne out by the m.edical 'evidence and the ALJ concluded
that the herniated disc did exist prior to  arch 23, 1977.

Claimant testified that he had made a rather quick
recovery from the symbtdWS fOr;WhiOh hQ COnSUlthd Dr^ WllCOX OH
 arch 8^ and the evidence clearly established that claimant hadbeen ab'le to fall trees for approximately three hours before
falling one which dropped onto.the power lines. The evidence
also indicated that claimant was able to quickly buck the tree
into sm.all pieces and to carry and drag them out of the' farmer'sfield. I These chunks' of log weighed 100 pounds or more and
claimant worked at a rather frantic pace,-

Basbd this QvitiQncQ, ALJ ws5 convinc dthat claimant could not have performed such work if he had had
lov; back symptoms as severe as they were when he was first
examined by Dr. Neufeld, and now he concluded that although
claimant had previously exhibited low back.symptoms and probably
had a herniated disc prior to  arch 23, he had been asymptomatic .
as a result of his work activities on that date. Aggravation'of
a pre-existing,condition constitutes a compensable injury and
the ALJ found that claimant's denial was improper. He felt
the circumstances of the case did not justify the awarding of
penalties.

On,November 4, 1977 the defendant requested the ALJ'
to reopen the record and give .'consideration to the report from
Dr. Schwartz which had been mentioned in defendant's brief but
had not-been received or admitted into evidence. This request
was granted and the ALJ's second order is basically a recital
of what Dr. Schv;artz stated in his report. After claimant had
consulted,Dr. Wilcox in  arch,' 1977 he was referred by him to Dr.
Schwartz who diagnosed an acute lumbar strain and the possibility
of a herniated nucleus pulposus. Claimant v;as given a return
appointment for  arch 22, 1977 but did not appear.

.

The ALJ stated that no one could legitimately doubt
claimant's activity level on  arch 23, 1977, based on the evidence
presented and although he did not doubt that the claimant had
symptoms suggestive of a herniated disc on  arch 8 the most
crucial question was v;hether or not the treatment beginning
 arch 28, 1977 was necessitated by the symptoms of  arch 8 or by
the activities of  arch 23.
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the additional evidence, the ALJ's opinion 
remained unchanged from that expressed in his order of November 
1, 1977, i.e., claimant could not have performed the strenuous 
work he did on March 23, 1977 if, at that time, he had low back. 
symptoms as severe as he had when he was first examined by Dr. 
Neufeld on I-larch 28, 1977 and 'ultimately resulted in the surgery 
on nay 3, 1977. 

The Board, after de 'nova review, agrees with the 
findings and conclusions made by the ALJ in both of his orders 
and affirms the order of November 21, 1977 which incorporates 
by reference all of the findings and conclusions and directives 
contained in the earlier order. 

ORDER 

The Second Opinion and Order of the ALJ, dated 
Nove~ber 21, 1977, which incorporated by refere~~e the findings, 
conclusions and orders contained in his Opinion and Order dated 
November 1, 1977, is hereby affirmed. 

Claimant's attorney is awarded as a reasonable attorney 
fee for his services at Board review a stun of $300, payable by 
the defendant. 

WCB CASE NO. 77-5715 

KENNETH L. DVORAK, CLAIMANT 
Gordon Price, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant 

AUGUST 29, 1978 

Reviewed by Board llembers noore and Phillips. 

Claimant seeks Boarc review of the Administrative 
Law Judge's (ALJ) order which granted him compensation equal 
to 54° for 40% loss of his left foot; 

The Board, after de nova review, affirms and adopts 
the Opinion and Order of the ALJ, a copy of which is attached 
hereto and, by this reference, is made a part hereof. 

'' 
ORDER 

The order of the ALJ, dated Hay 2, 1978,. is affirmed. 
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Despite the additional evidence, the ALJ's opinion-
remained unchanged from that expressed in his order of November
1, 1977, i.e., claimant could not have performed the strenuous
work he did on  arch 23, 1977 if, at that time, he had low back,
symptoms as severe as he had when he was first examined by Dr.
Neufeld on  arch 28, 1977 and'ultimately resulted in the surgery
on  ay 3,1977,

The Board, after de ‘novo review, agrees with the
findings and conclusions made by the ALJ in both of his orders
and affirms the order of November 21, 1977 which incorporates
by reference all of the findings and conclusions and directives
contained in the earlier order.

ORDER
The Second Opinion and Order of the ALJ, dated

November 21, 1977, which incorporated by reference the findings,
conclusions and orders contained in his Opinion and Order dated
November 1, 1977, is hereby affirmed.

Claimant's attorney is awarded as a reasonable attorney
fee for his services at Board review a sum of $300, payable by
the defendant.

AUGUST 29, 1978WCB CASE NO. 77-5715
KENNETH L. DVORAK, CLAI ANT
Gordon Price, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

Reviewed by Board  embers  oore and Phillips.
Claimant seeks Board review of the Administrative

Law Judge's (ALJ) order which granted him compensation equal
to 54° for 40% loss of his left foot;

The Board, after de novo review, affirms and adopts
the Opinion and Order of the ALJ, a copy of which is attached
hereto and, by this reference, is made a part hereof.

ORDER
The order of the ALJ, dated  ay 2, 1978,- is affirmed

m
-280-
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WCB CASE NO. 77-5233. 
WCB CASE NO. 77-1907 

PHILLIPI FERRIS, CLAIMANT . 
Evohl Malagon, Claimant's Atty. 

I 

R. Kenney Roberts, Defense Atty.· 
Request for Review by Employer 

~ AUGUST 29, 1978 

Reviewed by Board Members Moore and Phillips. 

The employer seeks Board review of the order of the 
Adm~n~s~iative Law Judge (ALJ) which disapproved ~he em?loyer's 
denial of Septe~ber 20, 197~ ~~d rgmJndGd th@ claim to lt to b~ 
accepte1d and- for the payment of benefits, as provided by law, 
and al~o ordered it to pay claimant's attorney a reasonable 
attorney fee {WCB Case No~ 76-~233). The employer also requests 
Board ~eview of the ALJ's increase of claimant's award for 
permane1nt partial disability (WCB .Case No. 77-1907). I . . -- .. . -

I On October 10, 1975 claimant suffered an injury to 
his left low back when he was knocked into a dye casting machine. 
The injury was originally diagnosed as a left low back contusion. 
Claimant had been employed by Ireco Industries for three years prior 
to thi~ injury; before that his work experience was mainly as a 
chef oi sub-chef in restaurants and clubs. This type of employment 
requirJd very heavy lifting and, in general, substantial physical 
activity. 

I The ALJ found claimant had had several prior injuries 
of V~~yirig dQgfQQ!: of S~IiOUSFl@~S from WhiGh il'w ;i;~i;JJp~i;ated promptll 
and returned to work; however, after the present injury claimant 
attempted for a brief period to return to his job at Ireco but was 

I 

unsuccessful. He has not been able to work since. 
I 

I . Claimant has a 10th grade education, but can't read 
beyond the "2nd' gr;:fd·e .. ·-ievel; a ti the present time his wife is . 
tutoring him. Claimant wants ;retraining, however, on February 
14 ,· 19~7 the Board refused to 1 refer him for vocational training 
becausb of his. 15 years exper{ence in the field of food service; 
also, fedical reports_indicate claimant should be physically able 
to return to such work. 

Claimant testified that he ·can't return to either 
restaurant work or the· type of work he was performing at Ireco 
becaus~ of the limitations im~osed.as a result of his injury. 

! On January 3,- 197~ Dr. Davis, an orthopedic physician, 
found po definite.neur6logical findings but there were many symptoms 
s~gg~sfive of a herniated dis9. Later, he noted that the only 
significant symptom was that of fat atrophy at the location where 
claimapt:was st:uck and diagn9sed a probable lumbar and gluteal 

'contus~o9. Claimant was referred to evaluation by the Disability 
Preventijn Division, including psychological evaluation. 
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WCB CASE NO.
WCB CASE NO.

77-5233.
77-1907

AUGUST 29, 1978

PHILLIP FERRIS, CLAI ANT
Evohl  alagon, Claimant's Atty.
R. Kenney Roberts, Defense Atty.-
Request for Review by Employer

Reviewed by Board  embers  oore and Phillips.
The employer seeks Board review of the order of the

Administrative Law Judge (ALJ) which disapproved the employer's
d nial of S pt mb r 20, 1970 ramandQd tlis Claim to it to b accepte'd and for the payment of benefits, as provided by law,
and als'o ordered it to pay claimant's attorney a reasonable
attorney fee (V7CB Case No. 76-5233) . The employer also requests
Board review of the ALJ's increase of claimant's award for
permanent partial disability (WCB Case No. 77-1907).

I On October 10, 1975 claimant suffered an injury tohis left low back when he was knocked into a dye casting machine.
The injury was originally diagnosed as a left low back contusion.
Claimant had been employed by Ireco Industries for three years prior
to this injury; before that his work experience was mainly as a
chef of sub-chef in restaurants and clubs. This type of employment
required very heavy lifting and, in general, substantial physical
activity.

The ALJ found claimant had had several prior injuries
of degrQQE of s riousn ss from which hs fSfup?rat d promptlyand returned to work; however, after the present injury claimant
attempted for a brief period to return to his job at Ireco but was
unsuccessful. He has not been able to work since.

Claimant has a 10th grade education, but can't read
beyond the''2nd'grade'"level; at the present time his wife is
tutoring him. Claimant wants^retraining, however, on February
14 ,- 1977 the Board refused to'refer him for vocational training
because of his, 15 years experience in the field of food service;
also, medical reports,indicate claimant should be physically able
to return to such work.

Claimant testified that he can't return to either
restaurant work or the- type of v^ork he v;as performing at Ireco
because of the limitations imposed.as a result of his injury.

On' January 3,- 1976 Dr. Davis, an orthopedic physician,
found no definite.neurological findings but there were many symptoms
suggestive of a herniated disc. Later, he noted that the only
significant symptom was that of fat atrophy at the location where
claimant|was struck and diagnosed a probable lumbar and gluteal
contusion. Claimant was referred to evaluation by the Disability
Prevention Division, including psychological evaluation.
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Disability_ Preve:r:tion Division Dr. Halferty 
diagnosed a probable mild lumbosacral strain with severe functional Q 
overlay. He found it difficult to determine whether claimant was W 
sincere or was exaggerating his difficµlties. 

. In Julrr 1976 Dr~ r1y~~iJ ii neurologiBt; found no 
indication of neurological problems; later he found limitation of 
motion of claimant's spine and tenderness, however, Dr. Myers was 
unable to assess how much of that was due to psychological factors. 
He felt· claimant was capable of performing light to moderate work 
but not heavy work. 

Dr. Perkins, a clinical psychologist, had evaluated 
claimant in Feqf~~.y, 1~76 and found mod~rat@ly QQUQFQ p~y~~O
pathology, largely related to claimant's personality prior to the 
injury and a chronic lifestyle although to a mild degree the 
injury had influenced'nervous tension and mild depression. 
Claimant had also been seen in May, 1976 by Dr. Cook, a psychiatrist, 
who diagnosed depressive neurosis, psychophysiological musculo
skeletal disorder and adjustment reaction of adult life. Claimant· 
continued receiving psychotherapy from Dr. Cook_until October 22, 
1976 at which time his psychiatric condition was considered to 
be clinically stable. 

Claimant was psychlatrically evaluated by Dr. 
Parvaresh in September, 1976 who expressed his opinion that 
claimant could return to gainful eP.Jployrnent unless it was contra- ~-. 
indicated because of his orthopeqic problems. Dr. Cook did not W 
agree, stating that at the time Dr. Parvaresh examined claimant 
he had achieved considerable psychiatric stability as a result 
of the psychotherapy. 

In December, 1976 Dr. Bert found claimant to be 
medically stationary. 

A Determination Order dated January 19, 1977 g~anted 
claimant 4 8 ° for 15% unscheduled disability nvcB Case No. 77.-1907) • 

After the hearing claimant was evaluated by the 
Orthopaedic Consultants who considered his loss of function to be 
mild; they stut~d that claimJnt wJg aapahlQ of ~om~ oth~r type of 
employment and should have job placement assistance. 

The ALJ found that claimant's work was a material 
contributing cause to his psychophysiological musculoskeletal 
condition and that his exclusion from returning to his former 
types of ·employment plus his low level of literacy resulted in 
greater disability than that for which he had been compensated. 
The ALJ increased the award for permanent partial disability to 
160° for 50% unscheduled low back disability. He also recommended 
that claimant be evaluated by the Disability Prevention Division 
for vocational rehabilitation. 
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At • the Disability, Prevention Division Dr. Halferty
diagnosed a probable mild lumbosacral strain with severe functional
overlay. He found it difficult to determine whether claimant was
sincere or was exaggerating his difficulties.

In July, 1976 Dr.  yffg, a nGuiologiat; found noindication of neurological problems; later he found limitation of
motion of claimant's spine and tenderness, however, Dr.  yers was
unable to assess how much of that was due to psychological factors.
He felt- claimant was capable of performing light to moderate work
but not heavy work.

Dr. Perkins, a clinical psychologist, had evaluated
claimant in F brysfY/ 1?7§ and found mod§rately GQUQra psycho-pathology, largely related to claimant's personality prior to the
injury and a chronic lifestyle although to a mild degree the
injury had influenced nervous tension and mild depression.
Claimant had also been seen in  ay, 1976 by Dr. Cook, a psychiatrist,
who diagnosed depressive neurosis, psychophysiological musculo
skeletal disorder and adjustment reaction of adult life. Claimant'
continued receiving psychotherapy from Dr. Cook until October 22,
1976 at which time his psychiatric condition was considered to
be clinically stable.

Claimant was psychiatrically  valuat d by Dr.
Parvaresh in September, 1976 who expressed his opinion that
claimant could return to gainful employment unless it was contra
indicated because of his orthopedic problems. Dr. Cook did not
agree, stating that at the time Dr. Parvaresh examined claimant
he had achieved considerable psychiatric stability as a result
of the psychotherapy.

In December, 1976 Dr. Bert found claimant to be
medically stationary.

A Determination Order dated January 19, 1977 granted
claimant 48° for 15% unscheduled disability (WCB Case No. 77-1907).

After the hearing claimant was evaluated by the
Orthopaedic Consultants who considered his loss of function to be
mild: they stated that claimant wag capable of sobs ath&i* type o£
employment and should have job placement assistance.

The ALJ found that claimant's work was a material
contributing cause to his psychophysiological musculoskeletal
condition and that his exclusion from returning to his former
types of employment plus his low level of literacy resulted in
greater disability than that for which he had been compensated.
The ALJ increased the award for permanent partial disability to
160° for 50% unscheduled low back disability. He also recommended
that claimant be evaluated by the Disability Prevention Division
for vocational rehabilitation.
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On September 20, 1976 the employer and its carrier 
had denied claimant's claim for benefits for his psychiatric 
problemk, stating such problem~ did not arise as a result of his 
industr1al injury and were not related to claimant's employmen~. 

I 
I 

j The, ALJ found the testimony of Dr. Parvaresh persuasive 
that claimant's psychological difficulties were basically a matter 

-of pass~ve-aggressive personality arrangement characteristic of an 
individ~al who is injured, fails to make a good recovery and files 
a clai~ with respect to his injury. The ALJ noted that Dr. 
Parvar~sh did not agree with Dr. Cook's diagnosis of a psycho
physio~ogical musculoskeletal disorder attributable to the accident; 
he did jnot feel it was sufficiently severe to be disabling. The 
ALJ found the ~vidence was more supportive of the position taken 
by Dr. jcook and he set aside the denial of responsibility for 
claimant's psvchiatric problems. I - . 

I The Board, after de novo review, agrees with the ALJ 
that the denial of responsibility for claimant's psychiatric 
proble~s was imoroper and shouid be set aside. However, the Board 
feels that the!'award for permanent partial disability is not 
~u~lif~~& hy ~i~hgr the mQdicftl or lay evidence, 

I Claimant has extensive experience as a chef or sub-
chef wbrking in restaurants and clubs and although he may not be 
physic~lly able to carry out all of the duties of a chef or sub
chef because of his physical limitations, there are many of the 
duties/ whicli. he couTd' attend to without any difficulty, therefore,. 
there is gainful and suitable employment available to claimant. 

I The doctors have ~tated that although claimant ca~not 
return/ to heavy work he is capabl·e of performing light to moderate 
work. · · · 

. I . 

Based upon claimant's age, his limited educational 
background and~his work exper~ence and potential for retraining, 
the Bo~rd concludes that claimant would be adequately compensated 
for hit ross, of wag_e._.earn~ng dapaci ty resulting from his injury 
of October 10, 1975 by an awaid equal to 112° for 35% of the maxi
mum fol unscheduled disability. 

I 1 
I I . 

claimant's 
I 

The Board also firids that the attorney fee granted 
counsel in the amount of $1,000 is excessive. 

ORDER 

I 
The order of the ALJ dated December 12, 1977 is modified. 

! 

Claimant is hereby granted 112° 
for 3SI% unscheduled disability. This is in 
by the 1 ALJ's order (WCB Case No. 77-1907). 

I i 
Claimant's counsel is awarded as 

-283-

of a maximun 320° 
lieu of the award made 

a reasonable attorney 

On September 20, 1976 the employer and its carrier
had denied claimant's claim for benefits for his psychiatric
problems, stating such problems did not arise as a result of his
industrial injury and were not related to claimant's employment.

The^ ALJ found the testimony of Dr. Parvaresh persuasive
that claimant's psychological difficulties were basically a matterof pass^ive-aggressive personality arrangement characteristic of an
individual who is injured, fails to make a good recovery and files
a claim v/ith respect to his injury. The ALJ noted that Dr.
Parvaresh did not agree with Dr. Cook's diagnosis of a psycho-physiol'ogical musculoskeletal disorder attributable to the accident;
he did |not feel it was sufficiently severe to be disabling. The
ALJ found the evidence was more supportive of the position takenby Dr. jcook and he set aside the denial of responsibility for
claimant's psychiatric problems,

I The Board, after de novo review, agrees with the ALJ
that the denial of responsibility for claimant's psychiatric
problems v;as improper and should be set aside. However, the Boardfeels that the ’ award for permanent partial disability is not
justifi d bi’ aithor tho m dical or lay  vid nc i

j Claimant has extensive experience as a chef or subchef working in restaurants and clubs and although he may not be
physically able to carry out all of the duties of a chef or sub
chef because of his physical limitations, there are many of theduties I which he could’ attend to without any difficulty, therefore,,
there is gainful and suitable employment available to claimant.

return
work.

The doctors have stated that although claimant cannot
to heavy work he is capable of performing light to moderate

Based upon claimant's age, his limited educational
background and,his work experience and potential for retraining,
the Board concludes that claim.ant would be adequately compensated
for his loss, of wage_earning capacity resulting from his injury
of October 10, 1975 by an award equal to 112° for 35% of the maxi
mum for unscheduled disability.

I
^ The Board also finds that the attorney fee granted

claimant's counsel in the amount of $1,000 is excessive.
' ORDER

The order of the ALJ dated December 12, 1977 is modified
Claimant is hereby granted 112° of a maximum 320°

for 35,% unscheduled disability. This is in lieu of the award made *
by thejALJ's order (WCB CaseNo. 77-1907).

j ., Claimant's counsel is awarded as a reasonable attorney
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for his services at the hearing before the ALJ and at Board 
review the sum of $750, payable by the employer and its carrier 
(WCB Case No. 76-5233). -

In all other respects the ALJ's order relating· to 
WCB Case Nos_ 76-5233 ~ 77-1907 is affirmed. 

WCB CASE NO. 76-3882 

FARRY ALYCE GREEN, CLAIMANT 
Richard Lancefield, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant 

AUGUST 29, 1978 

Reviewed by Board Hembers Wilson and Moore. 

. ·claimant requests review by the Board of the 
Administrative Law Judge's (ALJ) order which affirmed the denial 
of her claim for aggravation. 

The.Board, after de nova review, affirms and adopts 
the Opinion and Order of .the ALJ, a copy of which is attached 
hereto and, by .thi~ reference, is made a part hereof. 

ORDER 

The order of the ALJ, dated February 16, 1978, is 
affirmed. 

WCB CASE NO. 77-2733 

CLAUDE HART, CLAIMANT 
Dan O'Leary,· Claimant's Atty. 
Phil Mongrain, Defense Atty. 
Request for Review by C~airnant 

AUGUST 29, 1978 

Reviewed by Board Members Wilson and Uoore. 

Claimant requests review by the Board of the 
Administrative Law Judge's (ALJ} order which affirmed the denial 
of claimant's claim for aggravation. 

Claimant,. a mill worker, suffered a compensable injury 
on December 31, 1970 when 2,000 board feet of lumber fell off a· 
forklift onto his back. Claimant was immediately hospitalized 
with a diagnosis of fresh compression fracture of the 1st lumbar 
vertebra. 

-284-
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fee for his services at the hearing before the ALJ and at Board
review the sum of $750, payable by the employer and its carrier
(WCB Case No. 76-5233).

In all other respects the ALJ's order relating- to
WCB Case Nos. 76-5233 & 77-1907 is affirmed.

AUGUST 29, 1978WCB CASE NO. 76-3882
FARRY ALYCE GREEN, CLAI ANT
Richard Lancefield, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

Reviewed by Board  embers VJilson and  oore,
'Claimant requests review by the Board of the

Administrative Law Judge's (ALJ) order which affirmed the denial
of her claim for aggravation.

The Board, after de novo review, affirms and adopts
the Opinion and Order of the ALJ, a copy of which is attached
hereto and, by this reference, is made a part hereof.

ORDER

affirmed
The order of the ALJ, dated February 16, 1978, is

WCB CASE NO. 77-2733 AUGUST 29, 1978

CLAUDE HART, CLAI ANT
Dan O'Leary, Claimant's Atty.
Phil  ongrain, Defense Atty.
Request for Review by Claimant

Reviewed by Board  embers Wilson and  oore.

Claimant requests review by the Board of the
Administrative Law Judge's (ALJ) order which affirmed the denial
of claimant's claim for aggravation.

Claimant,- a millworker, suffered a compensable injury
on December 31, 1970 when 2,000 board feet of lumber fell off a
forklift onto his back. Claimant was immediately hospitalized
with a diagnosis of fresh compression fracture of the 1st lumbar
vertebra.

-284-
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saw many physicians, includ-ing Dr. Van Osdel 
at the Disabilitv Prevention Division and the doctors at the 
Back E~aluation ~linic, with fhe concensus opinion being 
claimant's impairment fron this injury was moderate. 

I 0~ April 27, 1972 a D~termination Order granted 
claimarit 112° for 35% unscheduled disability. A stipulation of 
July 24', 1972 granted claimant an additional 150° for a total 
award to date of 262°# approximately 83% of the maximum. 

I 

I ~'On March 19, 1975 ~r .. Pos~t:· examined claimant for a 
11 pop 11 in his back which occurred after claimant had mown his 

I ' 

lawn. :or. Po~t fglt clainant's problems were related to hiB 
industrial injury but couldn't, say whether claimant's condition 
would deteriorate from this episode of lawri mowing. 

. I On Auqust 15, 1975: claimant again experienced pain 
when he leaned forward to lift, some light groceries and the "pop" 
occurr~d again~ x~~ays were taken and compared with those taken 
in 197), or 1972; they indicated increased osteoporosis, cor:ipres
sion of the 3rd vGrtebra and dompression fracture of the 8th 
vertebfa. Dr. Post felt the 6steoporosis was not related to 
th@ injury. He felt claimant'B cbndition had dete,iQ,~t;~ ~ijt 
was du~ to claimant's disease ~recess. However, on July 20, 
1977 Di. Post reported he fouri~ claimant totally disabled due 
to the disease process plus the residuals of his injury. 

1 
Dr. Post was depo~e~ and testified that osteoporbsis 

was a thinriing out-61 the bone. He f~lt that claimant's fractures 
I 

that were diagnosed were due to this osteoporosis condition. 

I . The ALJ conclud~d. that claimant had failed to carry 
his bu~den of proving an aggravation of his condition relating to 
his original industrial injury and he affirmed the denial of his 
claim for aggravation. 1 

I. Th~ Board, on de riovo review, agrees with the conclu-
sion reached by the ALJ. 1 

I. 
I 
! 
I 

ORDER 

The order of the ~LJ, dated August 31, 1977 is affirned. 
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Claimant saw many physicians, including Dr. Van Osdel
at the Disability Prevention Division and the doctors at the
Back EV|aIuation Clinic, with the concensus opinion being
claimant's imoairment from this injury v/as moderate,

r
On April 27, 1972 a Determination Order granted

claimant 112° for 35% unscheduled disability. A stipulation of
July 24, 1972 granted claimant an additional 150° for a total
award to date of 262°, approximately 83% of the maximum.

'’On  a'rch""19, 1975 Dr. Pos'f examined claimant for a
"pop” in his back which occurred after claimant had mown his
lawn. jor. Post folt clainant's probl ms w r r lat d to his
industrial injury but couldn't' say whether claimant's condition
w’ould deteriorate from this episode of lawn mowing.

On August 15, 1975’ claimant again experienced pain
when he leaned forward to lift some light groceries and the "pop"
occurred again. X-rays were taken and compared with those taken
in 1971 or 1972; they indicated increased osteoporosis, compres
sion of the 3rd vertebra and compression fracture of the 8th
vertebra. Dr. Post felt the osteoporosis was not related to
th injury. H f lt claimant's condition had d tsii tat d butwas due to claimant's disease ’process. How’ever, on July 20,
1977 Dr. Post reported he found claimant totally disabled due
to the disease process plus the residuals of his injury.

Dr. Post was deposed and testified that osteoporosis
was a thinning out'"b'f the bone. He felt that claimant's fractures
that were diagnosed were due to this osteoporosis condition.

The ALJ concluded, that claimant had failed to carry
his burden of proving an aggravation of his condition relating to
his original industrial injury^ and-he affirmed the denial of his
claim foraggravation.

The Board, on de novo reviev;, agrees with the conclusion reached by theALJ.

ORDER
The order of the ALJ, dated August 31, 1977 is affirmed

m
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CASE NO. 77-6204 

LYLE HOLDEN, CLAIMANT 
W. C. Schwenn, Claimant's Atty. 
Frank Moscato, Defense Atty. 
Request for Review by Claimant 

AUGUST 29, 1978 

i 

Reviewed by Board nembers !loore and Phillips. 

Claimant requests review by the Board of that portion 
of the Administrative Law Judge's (ALJ) order which denied claimant 
compensation for temporary total disability from April 4, 1977 
to September 12, 1977. 

Claimant, a mechanic working for an Qmploygr who 
processed filberts, on August 12, 1975 attempted to move a con
veyor belt, twisted and suffered pain in his back. 

On January 5, 1975 Dr. Coletti reported claimant could 
not return to heavy work. Restrictions were placed upon claimant, 
i.e., no excessive standing, prolonged sitting, repeated stooping, 
bending, climbing or lifting over 30 pounds. Claimant was, at 
that timer und'?'rt~J<;~ng a ~QQ~fi~rn91ng GOUioe·. 

On September 24, 1976 Dr. Coletti performed back 
s~rgery on claimant. On April 3, 1977 claimant's condition was 
stationary but Dr. Co~etti was unable to evaluate claimant's . 
permanent impairment although·claimant obviously did have some. 

A Determination Order of August 16, 1977 granted 
clair:ant temporary total disability to April 4, 1977 and 32° for 
10% u~scheduled disability. 

' 
On September 19, 1977 Dr. Coletti reported that he had 

examined claimant on September 12, 1977 and he would rate 
claimant's impairment at 25%~ claimant was released for work as 
of this date but had only been released at the earlier date for 
retraining purposes. 

Dr. Coletti upon being deposed, testified that on 
April 4, 1977 he prescribed a program of exercises to improve 
claimant's condition and told claimant to report back in six months. 
By September, 1977 Dr. Coletti found, objectively, that claimant's 

·condition had much improved through the use of the exercises, etc. 
Dr. Coletti was given ·the coart's definition of "medically 
stationary" set forth in Dimitroff v SIAC, 209 Or 316 and asked,. 
based upon this definition, when claiDant was, in fact, medically 
stationarv. Dr. Coletti stated that claimant was medically 
stationary on September 12, 1977.· In;April, 1977 he had found 
claimant's condition to be stable enough to allow claimant.to 
undergo a vocational rehabilitation progra~ only. 

The ALJ felt claimant had failed to prove his entitle-
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AUGUST 29, 1978WCB CASE NO. 77-6204

LYLE HOLDEN, CLAI ANT
W. C. Schwenn, Claimant's Atty.
Frank  oscato, Defense Atty.
Request for Review by Claimant

Reviewed by Board  embers  oore and Phillips.
Claimant requests review by the Board of that portion

of the Administrative Law Judge's (ALJ) order v/hich denied claimant
compensation for temporary total disability from April 4, 1977
to September 12, 1977.

Claimant) a m chanic worlcing for sn QmployQr whoprocessed filberts, on August 12, 1975 attempted to move a con
veyor belt, twisted and suffered pain in his back.

On January 5, 1975 Dr. Col'etti reported claimant could
not return to heavy work. Restrictions were placed upon claimant,
i.e., no excessive standing, prolonged sitting, repeated stooping,
bending, climbing or lifting over 30 pounds. Claimant was, at
that time, undertaking a booKfissping coursei

On September 24, 1976 Dr. Coletti performed back
surgery on claimant. On April 3, 1977 claimant's condition was
stationary but Dr, Coletti was unable to evaluate claimant's .
permanent impairment although claimant obviously did have some.

A Determination Order of August 16, 1977 granted
clair.ant temporary total disability to April 4, 1977 and 32® for
10% unscheduled disability.

On September 19, 1977 Dr. Coletti reported that he had
examined claimant on September 12, 1977 and he would rate
claimant's impairment at 25%; claimant was released for work as
of this date but had only been released at the earlier date for
retraining purposes.

Dr. Coletti upon being deposed, testified that on
April 4, 1977 he prescribed a program of exercises to improve
claimant's condition and told claimant to report back in ‘six months.
By September, 1977 Dr. Coletti found, objectively, that claimant's
condition had much improved through the use of the exercises, etc.
Dr. Coletti was given‘the court's definition of "medically
stationary" set forth in Dimitroff v SIAC, 209 Or 316 and asked,
based upon this definition, when claimant was, in fact, medically
stationary. Dr. Coletti stated that claimant was medically
stationary on September 12, 1977.' In;April, 1977 he had found
claimant's condition to be stable enough to allow claimant.to
undergo a vocational rehabilitation program only.

The ALJ felt claimant had failed to prove his entitle-
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ment to temporary total disabi~ity compensation after ~pril, 1977 . 

The sole issue before the Board is whether the claiMant 

ls ed:i ~led to add1 li~ri~l eom'pgngJ tion for t@mporary total 
disabilitv and the Board, on de novo review, finds that Dr. 
Coletti! ~nequivocally; stated .claimant was not, by legal definition, 
medicalty stationary until September 12, 1977. This evidence 
stands unrefuted and, therefore, the Board concludes claimant is 
entitle~ to additional compensation for temporary total disability 
from April 4, 1977 to 'September 12, 1977. 

I 

ORDER 

The order of the ALJ, dated March 31, 1978, is 

MOrli£i~!L 

· I Claimant is hereby: grant~d compensation for ter.1porary 
total d1isability from l\.pril 4, 1977 through September 11, 1977. 
In all Sther respects the ALJ's order is affirmed. 

I , 
I ,. Claimane1·s attorney is hereby granted as a reasonable 

attorney fee, 25% of the increased compensation for tempora_ry 
total disability granted t6 cl~imant by this order, payable out 
of sai~ compensation as paid, µat to exceed $500. 

WCB CASE NO. 77-1675 AUGUST 29, 1978 

STEVEN E. HUTCHESON, CLAIMANT 
Galton,[ Popick & Scott, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Requ~~e1 to~ R~vigw by ClaimJTit 

Reviewed by Board Members Wilson and Moore. 

Claimant seeks Board review oi the Administrative 
Law Judge's (ALJ) order which 1££irmed the Fund 1 s denial of 
his cldirn for aggravation base~ on the fact -that claimant's 
aggravJtion rights ha~ expired~ 

: I 
I 

The Board, after de 1 novo review, affirms and adopts 
the Opinion and Order of the ALJ, a copy of which is attached 
hereto and, by ,this reference,: is.made a part hereof. 

ORDER 
' 
I 

The order of the ALJ, dated October 21, 1977, is af-
firmed. 

I . 
-287-
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I 

ment to temporary total disability compensation after April, 1977.

IS e:
The sole issue before the Board is whether the claimant,

^titled to additional ooinpQnBation for tgmporary total
disability and the Board, on de novo review, finds that Dr.Colettil unequivocally,' stated claimant was not, by legal definition,
medically stationary until September 12, 1977. This evidence
stands unrefuted and, therefore, the Board concludes claimant is
entitled to additional compensation for temporary total disability
from April 4, 1977 to 'September 12, 1977.

wfidifiea,
ORDER

The order of the ALJ, dated  arch 31, 1978, is

total d
Claimant is hereby:granted compensation for temporary

isability from April 4, 1977 through September 11, 1977,
In all other respects the ALJ's order is affirmed,

I ‘"Claimant'''s attorney is hereby granted as a reasonable
attorney fee, 25% of the increased compensation for temporary
total disability granted to claimant by this order, payable out
of said compensation as paid, not to exceed $500.

WCB CASE NO. 77-1675 AUGUST 29, 1978
STEVEN E. HUTCHESON, CLAI ANT
Galton, Popick & Scott, Claimant's Attys.
SAIF, Legal Services, Defense Atty.R <^u4st' R vi w by Claimant

Reviewed by Board  embers Wilson and  oore.
Claimant seeks Board review o’f the Administrative

Lav; Judge's (ALJ) order which affinr^ed the Fund's denial of
his claim for aggravation based on the fact that claimant's
aggravation rights had expired.

the Opi
hereto

firmed.

The Board, after de.novo review, affirms and adopts
nion and Order of the ALJ, a copy of which is attached
and, by .this reference, is, made a part hereof.

ORDER
The order of the ALJ, dated October 21, 1977, is af-
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NUMBER AVAILABLE 

RITA KINDRED, CLAIMANT 
Richard Kropp, Claimant's Atty, 
own Motion Determination 

AUGUST 29, 1978 

Claimant, a cannery worker, suffered a compensable 
injury on June 15, 1970 when she slipped on a wet floor and 
injured her back .. Diagnosis was lumbar strain superimposed 
on a severely degenerative disc LS-Sl. Claimant's treatment was 
conservative. On December 16, 1970 her claim was closed bv a 
Deterrninatio~ Order granting claimant 32° for 10% unscheduled 
disability. 

Claimant appealed and a Hearing Officer on April 5, 
1971 affirmed the Determination Order as did the Board; however, 
the circuit court granted claimant an additional 16°. 

Cla{mant's back complaints continued. Dr. Ellison 
performed a discectomy and fusion on July 13, 1972. By April 
11, 1973 claimant was stationary and a Second Determination Order 
granted claimant an additional 80°. On May 10, 1974 a stipulation 
granted claimant an additional 32°, giving claimant a total of 
160° for 50% unscheduled disability. 

Claimant first began to reveal psychiatric problems 
in 1972. On December 29, 1976 Dr. Parvaresh determined claimant's Ii· 
psychiatric problems were injury related. Claimant, thereafter, 
came under the care of Dr. Arnold, a psychiatrist, who hospitalized 
claimant on several occasions. By stipulation, claimant's 
claim was reopened with time loss commencing December 22~ 1976. 
On June 20, 1978 she was found to be psychiatrically stationary 
but needed continued supportive treatment. 

The employer requested a determination of claimant's 
condition and the Evaluation Division of the Workers' Compensation 
Department recOITL~ended that claimant be granted compensation for 
temporary total disability from December 22, 1976 through June 
20, 1978, but no additional award of permanent partial disability. 

The Board finds, based on Dr. Arnold's report of 

June 20, 1978 wherein he finds claimant incapable of sustaining 
gainful employment, that claimant is permanently and totally 
disabled as of the date of Dr. Arnold's report. 

ORDER 

Claimant is hereby granted compensation for temporary 
total disability from December 22, 1976 to June 20, 1978. 

Claimant is to be considered to be· permanently and 
totally disabled as of June 20, 1978. 

., 
-288-
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AUGUST 29, 1978NO NUMBiilR AVAILABLE
RITA KINDRED, CLAI ANT
Richard Kropp, Claimant’s Atty,
Own  otion Determination

Claimant, a cannery worker, suffered a compensable
injury on June 15, 1970 when she slipped on a wet floor and
injured her back. .Diagnosis was lumbar strain superimposed
on a severely degenerative disc L5-S1. Claimant's treatment was
conservative. On December 16, 1970 her claim was closed by a
Determination Order granting claimant 32° for 10% unscheduled
disability.

Claimant appealed and a Hearing Officer on April 5,
1971 affirmed the Determination Order as did the Board; however,
the circuit court granted claimant an additional 16°.

Claimant's back complaints continued. Dr. Ellison
performed a discectomy and fusion on July 13, 1972. By April
11, 1973 claimant was stationary and a Second Determination Order
granted claimant an additional 80°. On I'lay 10, 1974 a stipulation
granted claimant an additional 32°, giving claimant a total of
160° for 50% unscheduled disability.

Claimant first began to reveal psychiatric problems
in 1972. On December 29, 1976 Dr. Parvaresh determined claimant's
psychiatric problems were injury related. Claimant, thereafter,
came under the care of Dr. Arnold, a psychiatrist, who hospitalized
claimant on several occasions. By stipulation, claimant's
claim was reopened with time loss commencing December 22, 1976.
On June 20, 1978 she was found to be psychiatrically stationary
but needed continued supportive treatment.

The employer requested a determination of claimant's
condition and the Evaluation Division of the Workers' Compensation
Department recommended that claimant be granted compensation for
temporary total disability from December 22, 1976 through June
20, 1978, but no additional award of permanent partial disability.

The Board finds, based on Dr. Arnold's report of
June 20, 1978 wherein he finds claimant incapable of sustaining
gainful employment, that claimant is permanently and totally
disabled as of the date of Dr. Arnold's report,

ORDER
Claimant is hereby granted compensation for temporary

total disability from December 22, 1976 to June 20, 1978.
Claimant is to be considered to be' permanently and

totally disabled as of June 20, 1978.
m

288- -



         
          

           
      

   
  

 
 

  

        
     
   

          
          
         

         
         
          

      

     
      

    
    

     

          
           
        
          
         

                 
        

         
         

          
            

                      
           
                    
        

 

attorney 1is ~ranted as a reasonable 
attorney fee for. his services a 1 sum equal to 25% of the compen
sation gpanted to claimant ,by 'tl-\:"is order, payable out of said 
compensation as paid, not to exceed $2,300. 

WCB CASE NO. 77-2464 
WCB CASE NO. 76-956 

FRANK MASON I CLAIMANT : 
Allen T.1 Murphy,'. Claimant's Atty. 
SAIF, L~gal Seryices, Defense Atty~ 
Order of Dismissal 

I . I 

I 

AUGUST 29, 1978 

! A request for review having been duly filed with the 
Workersj Compensation Board in the above entitled matter by the 
claimant, and said request for '.review now having been withdrawn, 

I IT IS THEREFORE OR~ERED that the request for review 
now pending 'before th~ Board i~ hereby·aismissed and the order 
of th~ Administrative Law Judge is final by operation of ldw, 

WCB CASE NO. 77-7505 

MARY MORRIS, CLAIMANT 
George Jenks, Claimant's Atty. 

I . 

Bob Joseph, Defense Atty. 
SAIF, Legal Services, Defense Atty. 
Own Motion Order Referring for :Hearing 

I I 

AUGUST 29, 19 78 

Claimant filed a claim for an alleged industrial injury 
sustained on Jurie 20, 1977 whil~ in the employ of Portland 
Adventidt Medical Center, whose1 carrier was Liberty Mutual 
Insurante Compa~y. This claim was denied by the carrier on 
Novembel 11, 1977 on the grounds that claimant's most recent 
complairits, and symptomatologies: represented an aggravation of a 
1967 industrial injury sustainep while claimant was employed by 
!1t. St. I Joseph 1 s ~urs ing Home, ~-;hose wo~kers 1 compensation 
cov~rag~ was fu~nished by_the s

1
tate Accid~nt Insura~ce Fu~d. 

Claimant requested a hearing on the propriety of this denial. 
, I , 

On july 31, 1978 cl~imant, by and through her attorney, 
advised the Board of the deniali of the 1977 injury and requested 
the Boa!?d to exercise its own mbtion jurisdiction and set the 
reguest)for own motion relief f~r hearing on a consolidated basis 
with th~ previous request for h;earing on the denial by Liberty 
Mutual Insuranc~ Company. 'Claimant also requested the Board to 
join bo~h Libe:t~ Nutu~l and th'.ei Fund as parties de~endant to 
enable the1 Administrative Law Jludge (ALJ) to determine whether 

, ' I : 

ri 89- • 

m

m

attorney
. Claimant's attorney | is 'granted as a reasonable

fee fori his services a'sum equal to 25% of the compen
sation granted to claimant by ’tliis order, payable out of said
compensation as paid, not to exceed $2,300.

WCB CASE NO.
WCB CASE NO.

77-2464:
76-956

AUGUST 29, 1978

FRANK  ASON, CLAI ANTAllen T.|  urphy, Claimant's Att'y,
SAIF, Legal Services, Defense A'tty
Order of Dismissal

A request for review having been duly filed with the
Workers' Compensation Board in the above entitled m>atter by the
claimant, and said request for Ireview now having been withdrawn,

IT IS THEREFORE ORDERED that the request for review
now pending before the Board is hereby''dismissed and the order
Of th^ Administrativ Law Judg is final by op ration of lawi

WCB CASE NO. 77-7505 AUGUST 29, 1978

 ARY  ORRIS, CLAI ANT ,
George Jenks, Claimant's Atty. . t
Bob Joseph, Defense Atty. i
SAIF, Legal Services, Defense A^ty.
Own  otion Order Referring for 'Hearing

'Claimant filed a claim for an alleged industrial injury
sustained on June 20, 1977 while in the employ of Portland
Adventist  edical Center, whose] carrier was Liberty  utual
Insurance Company. This claim was denied by the carrier on
November 11,. 1977 on the grounds that.claimant's most recent
complaints, and symptomatologies! represented an aggravation of a1967 industrial injury sustained while claimant was employed by
 t. St. jjoseph's Nursing Home, whose workers' compensation
coverage was furnished by the State Accident Insurance Fund.
Claimant requested a hearing on] the propriety of this denial.

On July 31, 1978 cl|aimant, by and through her attorney,
advised the Board of the deniall of the 1977 injury and requested
the Board to exercise its own motion jurisdiction and set therequest |for own motion relief for hearing on a consolidated basis
v;ith the previous request for hearing on the denial by Liberty
 utual Insurance Company. 'Claimant also requested the Board tojoin both Liberty  utual and th|ej Fund as parties defendant to
enable t:he Administrative ^Law Judge (ALJ) to determine V7hether
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present condition represents an aggravation of her 
1967 injury for which own motion relief should be granted or 
results from an injury suffered on June 20, 1977. 

Upon conclusion of the hearing the ALJ shall cause a 
transcript of the proceedings to be prepared; a copy of such 
transcript together with the ALJ's recommendation on claimant's 
request for own motion relief relating to the 1967 industrial injury 
to be forwarded to the Board. 

The ALJ shall also prepare his Opinion and Order on 
the issue of the propriety of the denial of claimant's 1977 claim 
by Liberty Mutual Insurance Company. 

WCB ,CASE NO. 77-7382 

NINA POWELL, CLAIMANT 
Rolf Olson, Claimant's Atty. 
Scott Gilman, Defense Atty. 
Request for Review by Employer 

AUGUST 29, 1978 

Reviewed by Board Members Wilson and Phillips. 

The employer ori~inally requested Board review and 

then withdrew its request. Claimant requested cross-request 
of· the Administrative Law Judge's. (ALJ) order which remanded 
claimant's claim to the employer for acceptance of the treatment 
recommended by Dr. Winkler on December 8, 1977 with reopening 
commencing on that date. Claimant contends she is entitled to 
reopening earlier than December 8, 1977. 

The Board, after de nova review, altirms and adopts 
the Opinion and Order of the ALJ, a copy of which is attached 
hereto and, by this reference, is made a part hereof. 

ORDER 

The order of the ALJ, dated April 4, 1978, is affirmed. 

WCB CASE NO. 76-3992 

PAUL RUSSELL, CLAIMANT 
Gary Jones, Claimant '·s Atty. 
Keith Skelton, Defense Atty. 
Request _for Review by Claimant 

AUGUST 29, 1978 

Reviewed by Board Hembers Wilson and Moore • 

• -290-

claimant's present condition represents an aggravation of her
1967 injury for which own motion relief should be granted or.
results from an injury suffered on June 20, 1977.

Upon conclusion of the hearing the ALJ shall cause a
transcript of the proceedings to be prepared; a copy of such
transcript together with the ALJ’s recommendation on claimant's
request for own motion relief relating to the 1967 industrial injury
to be forwarded to the Board.

The ALJ shall also prepare his Opinion and Order on
the issue of the propriety of the denial of claimant's 1977 claim
by Liberty  utual Insurance Company.

WCB CASE NO. 77-7382 AUGUST 29, 1978

NINA POWELL, CLAI ANT
Rolf Olson, Claimant’s Atty,
Scott Gilman, Defense Atty.
Request for Review by Employer

Reviewed by Board  embers Wilson and Phillips.
The employer oricinally requested Board review and

then withdrew its request. Claimant requested cross-request
of' the Administrative Law Judge's. (ALJ) .order which remanded
claimant's claim to the employer for acceptance of the treatment
recommended by Dr. Winkler on December 8, 1977 with reopening
commencing on that date. Claimant contends she is entitled to
reopening earlier than December 8, 1977.

The Board, after de novo review, affirms and adopts
the Opinion and Order of the ALJ, a copy of which is attached
hereto and, by this reference, is made a part hereof.

ORDER-
The order of the ALJ, dated April 4, 1978, is affirmed

WCB CASE NO. 76-3992 AUGUST 29, 1978

PAUL RUSSELL, CLAI ANT
Gary Jones, Claimant's Atty.
Keith Skelton, Defense Atty.
Request for Review by Claimant

Reviewed by Board  embers Wilson and  oore.

290- -
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I 

Claimant seeks Board review of the Administrative 
I 

Law Judge's order which affirmed the employer's denial. 
I ';l~j;. 
I 
i The.Board, after de novo review, affirms and adopts 

the Opinion and Order and the Order on Reconsideration of the 
t.Qffi~ll~lit•at~ve l.~W wij~<J~, <;Qp~~!i- 9f Whi.ch are attached hereto 
and, by 1this reference, are made a part hereof. 

ORDER 

The order of the Administrative Law Judge dated 
Januaryl20, 1978 and the Order ·on Reconsideratipn, dated 
February 24, 1978, are affirmed. 

' 
I 

. I 

I 
WCB CASE NO. 77-455$ 

JAMES STEARNS", CLAIMANT 
M. Elli~tt Lynn, Claimant's Atty. 
DelbertlBrenneman, Defense Atty. 
Requesti for Review by Claimant' 
Cross Request for Review by Employer 

·I . 
I 

AUGUST 29, 1978 

I 
I 
I 

Reviewed by Board Members Wilson and Hoore. 

I Claimant seeks review of the order of the Administrative 
Law Judge (ALJ) which affirmed the carrier's denial of claimant's 
claim for aggravation of her 1973 injury but directed it to pay for 
the medical care, diagnostic tests and treatment furnished or 

·ordered:by Dr. Lesac and Dr. Hill (or reimburse the clai~ant for 
those sums which he had heretofor expended for such purposes) and 
to pay claiman~'s attorney an attorney fee of $500. 

The employer cross requests Board review of that 
portion of the ALJ's order which directed it to furnish medical 
care and treatment pursuant to ORS 656.245. 

I 

J Claimant, a 34 yeai ol~ elevator mechanic, suffered 
a compe-9sable injury on November 8, 197~ when he was struck in the 
upper .back by _a piece of falling metal. He was seen by Dr. Hatthews 
on Febr~ary 18, 1974 who made a diagnosis of cervical strain 
superimposed upon some degener~tive changes. Originally, the 
claim w~s classified as a non-disa-bling injury; claimant missed 
seve~al hours of work on the a~ternoon of the injury but retur~ed 
to work the following day. There was no time loss of a compensable 
nature. 

In December, 1976 ·claimant's symptoms returned after 
a cough~ng seiz~re. · Claimant w,as examined by Dr. Lesac on March 
22, 197? who thought that clai~ant had a recurrence of nerve root 
irritation probably on the bas~s 0£ a soft cervical disc. He 
referred c'lq.imant to Dr. Hill, 1al neurosurgeon, who saw claimant on 

-291-
1 ; . 

o
Claimant seeks Board review of the Administrative

Law Judge's order which affirmed the employer's denial.

I The.Board, after de novo review, affirms and adoptsthe Opinion and Order and the Order on Reconsideration of the
 lJliniStratiYS Law JaUgS/ <?f which are attached hereto
and, by I this reference, are made a part hereof.

I ORDER

• The order of the Administrative Law Judge datedJanuaryl20, 1978 and the Order on Reconsideration, dated I
February 24, 1978, are affirmed.

WCB CASE NO. 77-4555
JA ES STEARNS', CLAI ANT
 . Elliott Lynn, Claimant's Atty.
DelbertlBrenneman, Defense Atty.
Requestj for Review by Claimant*
Cross Request for Review by Employer

AUGUST 29, 1978

O
Reviewed by Board  embers VJilson and  oore.

I Claimant seeks review of the order of the Administrative
Law Judge (ALJ) which affirmed the carrier's denial of claimant's
claim for aggravation of her 1973 injury but directed it to pay for
the medical care, diagnostic tests and treatment furnished or
ordered'by Dr. Lesac and Dr. Hill (or reimburse the claimant for
those sums which he had heretofor expended for such purposes) and
to pay claimant's attorney an attorney fee of $500.

The employer cross requests Board review of that
portion of the ALJ's order which directed it to furnish medical
care and treatment pursuant to ORS 656.245.

Claimant, a 34 year old elevator mechanic, suffered
a compensable injury on November 8, 1973 v/hen he was struck in the
upper .back by a piece of falling metal. He was seen by Dr, Ilatthews
on February 18, 1974 who m.ade a diagnosis of cervical strain
superimposed upon some degenerative changes. Originally, the
claim was classified as a non-disabling injury; claimant missed
several
to work
nature.

hours of work on the afternoon of the injury but returned
the following day.- There was no time loss of a compensable

In December, 1976 claimant's symptoms returned after
a coughing seizure. Claimant was examined by Dr. Lesac on  arch
22, 19 77 v;ho thought that claimant had a recurrence of nerve root
irritation probably on the basics of a soft cervical disc. He
referred claimant to Dr. Hill, ai neurosurgeon, who saw claimant on

291- -

0 ; • 

i 

I 



           
          
             

           
         

            

         
           
          

           
         

            
        

         
          
            

         
         

         

         
            

          
       

          
        

         
          
           

   

         

      

    
    
     

   

         
          

           
 

1, 1977. Nerve conduction studies were normal and both Dr. 
Lesac and Dr. Hill encouraged claimant to return to work. Dr~ 
Hill saw claimant again on nay 18, 1977 and found no evidence of -
localizing sign, no evidence of any serious problem; he felt that 
claimant should be released and encou~aged to return to work. 
He did not think he had a cervical disc problem at that time. 

On June 6, 1977 the employer wrote claimant, stating 
that consideration had been given to all the facts regarding his 
claim for aggravation of the original non-disabling injury and it 
was the carrier's opinion that the fact did not justify making 
any payment to claimant for workers' compensation benefits. Claimant 
requested a hearing on the denial, contending that he was in need 
of further medical treatment and temporary total disability 
payments. - · 

The ALJ concluded that the denial by the employer 
and its carrier of claimant's claim for aggravation was proper 
but that tht employer and its carrier should pay claimant for such 
medical care and treatment resulting fro~ his present symptomatology 
because of the causal relationship to the 1973 non-disabling 
industrial injury. He also qranted claimant's attorney an attorney 
fee. · 

Th 'R H ~+- ,'l • • +-"h -1-"h ALJ fl uOa•-.. r a•--~• ... ~ ngyQ •~Y•~W r ~':f~~~li W;!. ..... 'rlt~ • ·-. 

that claimant has failed to prove by a preponderance of the medical 
evidence that his present condition, although related to hi·s 1973 9) 
'non-disabling industrial injury, now prevents claimant from 
returning to work, therefore, claimant is not entitled to any 
compensation for either temporary total disability or permanent 
partial disability payments pursuant to ORS 656.273. It·also 
agrees that claimant is entitled to medical care and treatment 
under ORS 656.245 and the carrier's refusal to furnish it justifies 
awarding an attorney fee. 

ORDER 

The order of the ALJ, dated January 16, 1978, is 
affirmed. 

SAIF CLAIM NO. A 915909 

CHARLES A. THORN, CLAIMANT 
Evohl Malagon, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Amended Own Motion Order 

AUGUST 29, 1978 

1· 

On August 11, 1978 the Board entered its own Motion 
Order in the above entitled matter dismissing the hearing set 
therefor on August 9, 1978 based upon the State Accident Insurance 
Fund I s request. 

-292:-

April 1, 1977. Nerve conduction studies were normal and both Dr.
Lesac and Dr, Hill encouraged claimant to return to work. Dr.
Hill saw claimant again on  ay 18, 1977 and found no evidence of
localizing sign, no evidence of any serious problem.; he felt that
claimant should be released and encouraged to return to work.
He did not think he had a cervical disc problem at that time.

On June 6, 1977 the employer wrote claimant, stating
that consideration had been given to all the facts regarding his
claim for aggravation of the original non-disabling injury and it
was the carrier's opinion that the fact did not justify making
any payment to claimant for workers' compensation benefits. Claimant
requested a hearing on the denial, contending that he was in need
of further medical treatment and temporary total disability
payments.

The ALJ concluded that the denial by the employer
and its carrier of claimant's claim for aggravation was proper
but that tht employer and its carrier should pay claimant for such
medical care and treatment resulting from his present symptomatology
because of the causal relationship to the 1973 non-disabling
industrial injury. He also granted claimant's attorney an attorney
fee.

The Board, a£0er do novo review, agrees with the al 
that claimant, has failed to prove by a preponderance of the medical
evidence that his present condition, although related to his 1973
'non-disabling industrial injury, now prevents claimant from
returning to work, therefore, claimant is not entitled to any
compensation for either temporary total disability or permanent
partial disability payments pursuant to ORS 656.273. It also
agrees that claimant is entitled to medical care and treatment
under ORS 656.245 and the carrier's refusal to furnish it justifies
awarding an attorney fee.

affirmed

ORDER
The order of the ALJ, dated January 16, 1978, is

SAIF CLAI NO. A 915909 AUGUST 29, 1978

CHARLES A. THORN, CLAIMANT
Evohl Malagon, Claimcint's Atty.
SAIF, L gal S rvic s, D f ns Atty
Am nd d Own Motion Ord r

On August 11, 1978 the Board entered its Own  otion
Order in the above entitled matter dismissing the hearing set
therefor on August 9, 1978 based upon the State Accident Insurance
Fund's request.

-292-



        
          

          
           

           
         

        
         

           
           

        

             
        
      
  
           

     
    

   
   

    
         

  

        
        

        
      

         
             

        
          

          
    

I • 

The order inadvertantly failed to grant claimant's 
attorney an attorney fee pursuant to OAR 436-82-150(1). In the 
above e~titled matter claimant •had been granted an award of 
permaner:it total disability in 1965. The Fund in 1978 had_ reque;sted 
that the Board exercise its own motion jurisdiction and cancel that 
award; ~t the hearing in 1978 it withdrew t~is request. 

i 
1 The Board conclud~s th~t under these circumstances 

claiman~'s attorney is erititled to a reasonable attorney fee 
payable jby the Fund, therefore, its Own Motion Order of August 
11, 1978 should be amended by inserting after the fourth complete 
paragra~h on page l oi said order the follo~ing: 

I , 

11, 

I 

I 
I 
I 

1978 
I 

i 

"Claimant's attorney i~ awarded as a 
reasonable attorney fee for his services 
on behalf of the claimant, the sum of 
$650, payable by the State Accident 
Insurance Fund." 

In all other respects the Own ·Motion Order of August 
should .be ratified and reaffirmed. 

.IT IS SO ORDERED . 

WCB CASE NO. 78-386 AUGUST 29, 1978 

WILLIAM 1 TUDOR, CLAIMANT 
Gerald J;)oblie, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request! for Review by·•claimant 

I 
I 
I 
I 
I 

Reviewed by Board ·Members Wilson and Moore. 

I Claimant request ~eview by the Board of the 
Administrative Law Judae's (ALJ) order which affirmed the 
Determihation Order of-January,6, 1978. 

I : 
I• 

· 11 The Board, after de novo review, affirms and adopts 
the Opinion and: Order of the ALJ, a copy of which is attached 

11 
hereto and, by this reference, 1is made a part hereof .. 

I The Board notes, ~owever, that on page 2 of the 
order, the second line the word "unscheduled" should be corrected 
to read , .. "scheduled". 

i. 

-293-

1 

#
I The order inadvertantly failed to grant claimant’s

attorney an attorney fee pursuant to OAR 436-82-150(1). In the
above entitled matter claimant -had been granted an award of
permanent total disability in 1965. The Fund in 1978 had requested
that the Board exercise its own motion jurisdiction and cancel that
award; at the hearing in 1978 it withdrew this request.

The Board concludes that under these circumstances
claimant's attorney is entitled to a reasonable attorney fee
payable jby the Fund, therefore, its Own  otion Order of August
11, 1978 should be amended by inserting after the fourth complete
paragraph on page 1 of said order the following:

j "Claimant's attorney is awarded as aI reasonable attorney fee for his services
I on behalf of the claimant, the sum of
! $650, payable by the State Accident
i Insurance Fund."r

In all other respects the Own  otion Order of August
11, 1978‘should ,be ratified and reaffirmed.

.IT IS SO ORDERED.

WCB CASE NO. 78-386
WILLIAm| TUDOR, CLAIMANT
Gerald Doblie, Claimant's Atty.
SAIF, Legal Services, Defense Atty.Request! for Review by 'Claimant

AUGUST 29, 1978

I Reviewed by Board  embers Wilson and  oore.I ^

I Claimant request review by the Board of the
Administrative Law Judge's (ALJ) order which affirmed the
Determination Order of January. 6, 1978 .

The Board, after de novo review, affirms and adopts
the Opinion and' Order of the ALJ, a copy of which is attached
hereto and, by this reference,,is made a part hereof..

The Board notes, Aowever, that on page 2 of the
order, the second line the word "unscheduled" should be corrected
to read /’scheduled". -
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CASE NO. 77-6411 

DAVID BARNETT, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
own Motion Order 

AUGUST 31, 1978 
1 

Claimant, by and through his attorney, petitioned 
tfie Yoard on January 2?, 1979 to exercise ils own motion juris
diction pursuant to ORS 656.278 and reopen his compensable 
industrial injury to his right leg sustained on March 11, 1954. 
The claim has. been closed and claimant's aggravation rights 
have expired. 

On January 4, 1977 Dr. Scheinberg examined claimant 
who, at that time, was complaining of pa~n in his right hip 
area. On January 25, 1977 a total hip arthroplasty was performed 
with a Charnley-Miller prothesis. The Fund reopened the claim 
~nQ it wa~ ~lo~eQ by. an own Motion ~ete.mination QateQ ~ep~em~e. 
19, 1977 which granted claimant compensation from January 4 
through February 22, 1977. This is the date of the last award 
or arrangement of compensation r_eceived by claimant for his 
1954 injury. · 

On· December 14, 1977 claimant, by and through his 
attorney, had filed a request for hearing alleging he had 

0 

suffered a disabling occupational disease as a result of his A. 
employment with Tillamook County. The Fund on April 18, 1978 \,,I 
denied claimant's claim for occupational disease. Both parties 
requested that the hearing on the denial be heard in consolida-
tion with claimant's request for own motion relief. 

The Board referred claimant's request for own motion 
relief to set for hearing at the same time as his hearing on 
the denial. 

\ 

The matter was set for hearing on July 13, 1978, 
however, prior to the hearin9 the rarties stirulated to settle 
the claim for occupational disease on a disputed claim basis 
and dismissed their request for hearing thereon and further 
stioulated that the claimant's claim for own motion relief should 
be ~eferred to the Board with a recommendation by the Adminis
trative Law Judge (ALJ) that all medical and temporary total 

'disability benefits be paid therefrom prior to further proces
sing and closure when appropriate. 

I 
The stipulation was conditioned upon the Board's 

acceptance of the request for own motion relief and the payment 
of those.medical and temporary total disablity benefits. This 
stipulation was approved by the ALJ on August 15, 1978 and the 
ALJ forwarded a copy of the approved stipulation to the Board 
to be construed as his recommendation.that claimant's request 
be granted. 
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WCB CASt: NO, 77-6411
DAVID BARNETT, CLAI ANT
SAIF, Legal Services, Defense Atty.
Own  otion Order

AUGUST 31, 1978

O
Claimant, by and through his attorney, petitioned

tKe Bo^ird on January 27, 1979 to exercise its own motion jurisdiction pursuant to ORS 656.278 and reopen his compensable
industrial injury to his right leg sustained on  arch 11, 1954.
The claim has-been closed and claimant's aggravation rights
have expired.

On January 4, 1977 Dr. Scheinberg examined claimant
who, at that time, was complaining of pain in his right hip
area. On January 25, 1977 a total hip arthroplasty was performed
with a Charnley-Hiller prothesis. The Fund reopened the claim
and it wag sieged by an Own ^otisn Oetetrainatisn dated Septembet19, 1977 v;hich granted claimant compensation from January 4
through February 22, 1977. This is the date of the last award
or arrangement of compensation received by claimant for his
1954 injury.

On- December 14, 1977 claimant, by and through his
attorney, had filed a request for hearing alleging he had
suffered a disabling occupational disease as a result of his
employment with Tillamook County, The Fund on April 18, 1978
denied claimant's claim for occupational disease. Both parties
requested that the hearing on the denial be heard in consolida
tion with claimant's request for own motion relief.

The Board referred claimant's request for own motion
relief to set for hearing at the same time as his hearing on
the denial.

The matter was set for hearing on July 13, 1978,
however^ prior to the hearing the parties stipulated to settle
the claim for occupational disease on a disputed claim basis
and dismissed their request for hearing thereon and further
stipulated that the claimant's claim for own motion relief should
be referred to the Board with a recommendation by the Adminis
trative Law Judge (ALJ) that all medical and temporary total
disability benefits be paid therefrom prior to further proces
sing and closure when appropriate.

The stipulation was conditioned upon the Board's
acceptance of the request for own motion relief and the payment
of those.medical and temporary total disablity benefits. This
stipulation was approved by the ALJ on August 15, 1978 and the
ALJ for\^7arded a copy of the approved stipulation to the Board
to be construed as his recommendation,that claimant's request
be granted.

Q
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. I Claimant, initially, had requested the Board to 
direct the Fund to pay claimant compensation for temporary total 
disability at the applicable r~te retroactive to the date of 
claimant's second surgery on November 11, 1977 and until his 
conditibn was medically stationary. 

I • • ' 

I 
I The Board accepts the affirmative recommendation of 

the ALJ., 

ORDER 

Claimant's claim for an industrial injury suffered 
on March 11, 1954 is hereby remanded to the Fund for acceptance 
and· for! payment of compensation, as provided by law, commencing 
Novembe~ 11, 1977 and until the claim is again closed.pursuant 
to the provisions of ORS 656.278. 

I 
, Claimant's counsel is awarded as a reasonable attorney 

fee forJ hi~ ~e.~~~e~ ~n ih~9 ~~tt~r, the sum equal to 25% of . 
the compensation for temporary.total disability which claimant 
shall receive as a result of this order, payable out of said 
compensation as paid, not to exceed $500, and also to a sum 
equal tb 25% of any award which claimant may receive for perman
ent par:tial disability, also payable out of that coP.1pensation 
as paidl; the aggregate fee shall not .exceed $2,300 . 

WCB CASE NO. 76-1629 

I 

.In the Matter of the Compensation 
of thb Beneficiaries of 

I 

ANTHONYj _BUCKINGHAM, DECEASED 
David V,andenberg, Claimant's Atty. 
R. Kenn'ey Roberts, Defense Atty. 
Reques~_for Review by the Beneficiaries 

AUGUST 31, 1978 

Reviewed by Board I•1embers \·lilson, lloore and Phillips. 

The beneficiaries of the deceased workman, hereafter 
referre.d to as clai:r:1.ant, request review by the Board of the 
Adninis'trative Law Judge's (ALJ) order which affirmed the denial 
of claimant's claim. 

I The deceased workman was a working millwright foreman, 
who· suflfered a heart attack at: work at the end of his shift on 
Decembe'r 19, 1975; he died on f1arch 15, 1976. 

i ' 
I The millwright sup~rvisor testified that at that time 

the wo~k~an ha~ been working t0elve straight ten hour days; his 
normal fork shift was from 3:30 p.m. to 1:30 a.m. but during 
this p~riod he had had to start work at 6:30 a.m. on Saturdavs 
with only 3-4 hours sleep and ~ork Sundays. The reason for ihe 
extendid work week was due to lhe installation of new machinery 
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I Claimant, initially, had requested the Board to
direct the Fund to pay claimant compensation for temporary total
disability at the applicable rate retroactive to the date of
claimant's second surgery on November 11, 1977 and until his
condition was medically stationary.

the ALJ;
Th Board acc pts th affirmativ r comm ndation of

ORDER
Claimant's claim for an industrial injury suffered

on  arch 11, 1954 is hereby rem.anded to the Fund for acceptanceand for' payment of compensation, as provided by law, commencing
November 11, 1977 and until the claim is again closed'pursuant
to the provisions of ORS 656.278.

i Claimant's counsel is awarded as a reasonable attorney
f  fOr| his s rvic s in this matter^ the sum egual to 25% ofthe compensation for temporary total disability which claim.ant
shall receive as a result of this order, payable out of said
compensation as paid, not to exceed $500, and also to a sum
equal to 25% of any award which claimant may receive for perman
ent partial disability, also payable out of that compensation
as paid'; the aggregate fee shall not exceed $2,300.

I WCB CASE NO. 76-1629

In the  atter of the Compensation
of the Beneficiaries ofANTHONYj BUCKINGHA , DECEASED

David yandenberg. Claimant's Atty.
R. Kenney Roberts, Defense Atty.
Request for Review by the Beneficiaries

AUGUST 31, 1978

Reviewed by Board  embers Wilson,  oore and Phillips.
The beneficiaries of the deceased workman, hereafter

referred to as claimant, request reviev/ by the Board of the
Adninisdrative Law Judge's (ALJ) order which affirmed the denial
of claimant's claim.

The deceased workman was a v;orking millwright foreman,
v;ho suffered a heart attack at; work at the end of his shift on
December 19 , 1975; he died on flarch 15, 1976 .

th wor
The millwright supervisor testified that at that time

■kman had been working twelve straight ten hour davs; his
normal york shift was from 3:30 p.m. to 1:30 a.m. but during
this period he had had to start work at 6:30 a.m. on Saturdays
with only 3-4 hours sleep and work Sundays. The reason for the
extended work v;eek was due to the installation of new machinery
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had to be co~pleted by the end of December in order for the 
employer to get a "tax break". Because of this ir:istallation the 
workman's crew had been put on the day shift leaving only the -
deceased workman and one other millwright to work the night shift. · -

A co-worker and millwright assistant testified that on 
the night of the workman's attack both performed their regular 
work plus the work 6f installing this new edger. The workman 
had told him that he was concerned about beating the deadline 
so that he would not have to work over the Christmas holidays.· 
This witness testified that the workman was driving h:Lmseti anJ 
was even missing smoking breaks. 

He testified that on the·night of December 19.they 
were pressed for time and the work the workman had been performing 
that evening was to lower a rollcase 12·inches and place carrier 
banks, weighing 70 pounds apiece, underneath the rollcase. This 
was heavy awkward work to do alone. The workman also had to set 
jacks, weighing 75-100 pounds, on top £or support; this required 
him to carry the jacks 29 feet each way and he.had been working 
in a 15 1/2 inch area. 

This ·co-worker, who was the only person working with 
the workman that· evening, testified further that the wo_rkman must 
have had his heart attack around 12:20a.m. He said the workman 
had been doing the above described work for one hour before his 
attack, and the lapse.of time between finishing this heavy work 6' 
and the attack was ten minutes at the most·. The last thing this 
witn~~s saw w&g th@ workm~n w@lding on thg lgg~, thgy both qtiit 
work around 12:00. The final statement the workman made to this 
witness was that he was going to hose down the work area; this 
witness then left to put some things away and when he returned 
claimant had had the attack. 

The workman had made no complaints to this witness and 
had looked normal; he had gone to the doctor that morning for a 
checkur and had indicated he had never felt better. 

The sawmill superintendent testified that he witnessed 
the heart attacK on closed circuit television. There was a log 
jamup and the workman arrived at the jammed machine, ducked under 
some construction then grabbed his head, doubled over at the 
waist, dropped to one knee; he ran down to the workman who by 
then was.lying on the floor face down. · 

Dr. Kochevar, claimant's treating physician for 17 
years, diagnosed a myocardial in'.farction with cardiac arrest •. 
On July 22, 1977 Dr. Kochevar reported that the December 19, 
1975 examination of the workman had revealed no chest pain ·and only 
occasional complaints of heartb.lrn. Dr. Kochevar believed that 
the work activity contributed to the workman's infarction, based 
on the affidavits of the workman's co-workers. Not only was fi 
claimant fatigued and under stress but just before his attack he 
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yfhich had to be completed by the end of December in order for the
employer to get a "tax break". Because of this installation the
workman's crew had been put on the day shift leaving only the
deceased workman and one other millwright to v/ork the night shift.

A co-worker and millwright assistant testified that on
the night of the workman's attack both performed their regular
work plus the work of installing this new edger. The workman
had told him that he was concerned about beating the deadline
so that he would not have to work over the Christmas holidays.
This witness testified that the workman was driving himself anc3.
v/as even missing smoking breaks.

m

He testified that on the-night of December 19 they
were pressed for time and the work the workman had been performing
that evening was to lower a rollcase 12 inches and place carrier
banks, weighing 70 pounds apiece, -underneath the rollcase. This
was heavy awkward work to do alone. The workman also had to set
jacks, weighing 75-100 pounds, on top for support; this required
him to carry the jacks 29 feet each way and he.had been working
in a 15 1/2 inch area.

This co-worker, v;ho was the only person working with
the workman that'evening, testified further that the workman must
have had his heart attack around 12:20a.m. He said the workman
had been doing the above described work for one hour before his
attack, and the lapse.of time between finishing this heavy work
and the attack was ten minutes at the most. The last thing this
witness saw was the workman welding on the legs! they both quit
work around 12:00. The final statement the workm.an made to this
witness was that he v;as going to hose dov;n the work area; this
witness then left to put some things away and when he returned
claimant had had the attack.

The workman had made no complaints to this witness and
had looked normal; he had gone to the doctor that morning for a
checkup and had indicated he had never felt better.

The sawmill superintendent testified that he witnessed
the heart attack on closed circuit television. There was a log
jamup and the workman arrived at the jammed machine, ducked under
some construction then grabbed his head, doubled over at the
waist, dropped to one knee; he ran down to the workman who by
then was,lying on the floor face down.

Dr. Kochevar, claimant's treating physician for 17
years, diagnosed a myocardial infarction v;ith cardiac arrest..
On July 22, 1977 Dr. Kochevar reported that the December 19,
1975 examination of the workman had revealed no chest pain and only
occasional complaints of heartburn. Dr. Kochevar believed that
the work activity contributed to the workman's infarction, based
on the affidavits of the workman's co-workers. Not only was
claimant fatigued and under stress but just before his attack he

m
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h~~ ~~~A u~ing d ~uttlng torGh wtth fum~5 biowing into hiB faGe 
which further reduced the oxyge~ supply to his body. Other 

' , I factorsicontributing were workirtg in awkward positions, heavy 
lifting,and long hours. 

On October 25,· 1976 Dr. Nysham, a cardiologist, reported 
there w4s no relationship to the workman's work and his attack; 
that th~ attack could just as ~asily have occurred at home. 

On August 11, 1977 .or. Kloster, also a cardiologist, 
reported the workman had suffered a myocardial infarction and 
cardiac!arrest on oece~~er 19, ·1975 which led to cerebral damage 
and ultimate death. Based upon the description of the workman's 
work activities just preceeding the attack, it was his opinion 
that th~ workman ·had been expo~ed to significant increased and 
unusualiwork activity preceedins his attack which was a material 
contributing cause. 

i 
: Dr. Kloster, upon being deposed, testified that the 

workman\was under mental stress as well as the unusual and excessive 
work. Heavv work causes increased pulse rate, increased blood 
pressur~ ca~sin~ less-oxygen •. The ~yocardial infarction was both 
anteriot and inferior. Dr. Kloster felt that just the possibility 
of the workman hot getting the Christmas holidays off was a stress 
factor, ;and all the other factors combined aggravated the workman's 
underlying disease. Dr. Kloster felt that if it weren't for the 
activities the workman had performed that evening he would not have 
had thejattack. 

! 
1 Dr. Wysham was deposed and testified that in his 

opinion\the work activities had no effect on his heart attack. 
In his oninion the record did not indicate that the workman had 
been engaged in any vigorous pnysical activity or any physical 
strain ~t the time of the attack. The workman's 12 straight days 
of working did not cause unusual fatiaue; if he had been under 
stress or fatigue then his blood pres;ure that morning at the 
doctor'~ office would have indicated such condition. Dr. Wysham 
further!testified that if a large part of the workman's work 
was, inf fact, heavy physical w6rk and had been performed by the 
workman:when in awkward positions and involving heavy lifting, 
one half hour or so prior to his attack, then he would change 
his opiriion; however, he felt that the work activity done by the 
workmanlduring the hour before the attack was not strenuous. 

I The ALJ found no evidence that the workman had been 
concern~d over the deadline and he gave the greatest weight 
to Dr. 'ifysham's opinion. He concluded that claimant had failed 
to prove the workman had been working under stress. He further 
concludta that ~lainant did not carry the burden of proving 
a corpensable injury and he affirmed the denial. 

I . , 
1 The majority of th~ Board, on de nova review, disagrees 

with the conclusions reached by the ALJ. 

1291-

ijijffi using a cutting torch with fum s blowing into his facG i ■which further reduced the oxygen supply to his body. Otherfactors I contributing were worki*hg in av/kward positions, heavy
lifting and long hours.

i On October 25,' 1976 Dr. Wysham, a cardiologist, reported
there v;as no relationship to the workman's vcork and his attack;
that the attack could just as easily have occurred at home.

m

On August 11, 1977 Dr. Kloster, also a cardiologist,
reported the workman had suffered a myocardial infarction and
cardiac arrest on DecemlDer 19, '1975 which led to cerebral damage
and ultimate death. Based upon the description of the workman's
work activities just preceeding the attack, it was his opinion
that the workman had been exposed to significant increased andunusual |work activity preceeding his attack which v/as a material
contributing cause.

I Dr. Kloster, upon being deposed, testified that theworkman|was under mental stress as well as the unusual and excessive
work. Heav\' v;ork causes increased pulse rate, increased blood
pressure causing less-oxygen. , The m^yocardial infarction was both
anterior and inferior. Dr. Kloster felt that just the possibility
of the workman not getting the Christm.as holidays off was a stress
factor,;and all the other factors combined aggravated the workman's
underlying disease. Dr. Kloster felt that if it weren't for the
activities the workman had performed that evening he would not have
had the I attack.

I Dr. Wysham was deposed and testified that in his
opinion I the work activities had no effect on his heart attack.
In his opinion the record did not indicate that the workman had
been engaged in any vigorous physical activity or any physical
strain at the time of the attack. The v/orkman's 12 straight days
of working did not cause unusual fatigue; if he had been under
stress or fatigue then his blood pressure that morning at the
doctor's office would have indicated such condition. Dr. VJysham
further!testified that if a large part of the workman's workwas, in I fact, heavy physical work and had been performed by the
workman[when in awkward positions and involving heavy lifting,
one half hour or so prior to his attack, then he would change
his opinion; however, he felt that the work activity done by the
w’orkman during the hour before the attack v/as not strenuous.

The ALJ found no evidence that the workman had been
concerned over the deadline and he gave the greatest weight
to Dr. Wysham's opinion. He concluded that claimant had failed
to prove the workman had been working under stress. He further
concluded that claimant did not carry the burden of proving
a conpensable injury and he affirmed the denial.

I The majority of the Board, on de novo review, disagrees
v/ith the conclusions reached by the ALJ.
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Based on t~e opinions and reports of Ors. Kloster 
and Kochevar, the Board finds that the workman's work activities 
and his stressful work situation did cause his attack. This is 
supported by the testimony of the workman's co-worker, the only 
witness present who could and did describe t~e workman's activities· 
prior to the attack. This co-worke~ testified the workman's 
work during the hour before the attack was heavy physical work 
and also that only ten minutes, at the most, had elapsed from the 
time the workman had finished performing this heavy work and the 
time of his heart attack. 

The majority of the Board concludes that the workman's 
death arose out o!. anc! in th:e course of his employment an'd Hie 
claimant's claim must be accepted as compensable and claimant be 
awarded all the benefits to which claimant is entitled. 

ORDER 

The order of the ALJ dated .March 22, 1973, is 
reversed. 

The claimant's claim for benefits under the Workers' 
Compensation Act is remanded to the employer and its carrier to 
be accepted and for the payment to claimant of all benefits to 
which claimant is entitled under the provisions of the ~-vorkers' 
Compensation Act. 

• 

Claimant's attorney is awarded as a reasonable attorney • 
fee for his services both before the ALJ and at Board review, the 
sum of $1,000, payable by the employer and its carrier. 

Board Chairman M. Keith Wilson respectfully dissents 
from the majority opinion of the Board as follows: 

The order of the Administrative Law_ Judge, which 
approved the denial of compensability should be affirmed. I 
agree with the findings and the ultimate conclusions and would 
adopt the Opinion and Order as the Board's order.in this case. 

j t«J~ 1:r/4uL 
M. Keith Hilson, Chairman 
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Based on tfte opinions and reports of Drs. Kloster
and Kochevar, the Board finds that the workman's work activities
and his stressful work situation did cause his attack. This is
supported by the testimony of the workman's co-worker, the only
witness present who could and did describe the workman's activities
prior to the attack. This co-v/orker. testified the workman's
work during the hour before the attack was heavy physical work
and also that only ten minutes, at the most, had elapsed from the
time the workman had finished performing this heavy work and the
time of his heart attack.

The majority of the Board concludes that the workman's
death arose out o^ and in the course of his employment an'd the
claimant's claim must be accepted as compensable and claimant be
awarded all the benefits to which claimant is entitled.

ORDER
The order of the ALJ dated  arch 22, 1973, is

reversed.

#

The claimant's claim for benefits under the Workers'
Compensation Act is remanded to the employer and its carrier to
be accepted and for the payment to claimant of all benefits to
which claimant is entitled under the provisions of the Workers'
Compensation Act.

Claimant's attorney is awarded as a reasonable attorney
fee for his services both before the ALJ and at Board review, the
sum of $1,000, payable by the employer and its carrier.

Board Chairman H. Keith Wilson respectfully dissents
from the majority opinion of the Board as follows:

The order of the Administrative Law. Judge, which
approved the denial of compensability should be affirmed. I
agree with the findings and the ultimate conclusions and would
adopt the Opinion and Order as the Board's order .in this case.

Keith Wilson, Chairman
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' 

1 
GARRISON CANDEE, CLAIMANT 

I 1 . t' R. Kenn~y Roberts, C aiman s 
SAIF, -L~gal Services, Defense 
Order 

Atty. 
Atty. 

AUGU£T 31, 19 76 

I On July 13, 1978 the Board, after de nova review, 
' I affirmed and adopted the Opinion and Order of the Ad~inistrative 

Law Judge (ALJ) which granted claimant time loss benefit~ from 
l-1ay 12, 11976 through July 15, i:_976 and from Septer,i.ber 23, 1976 
through October 4, 1976 in addition to penalties and attorney 
fees. Claimant had contended at Board review that she was 

.entitle4 to ftD award_qf permanent partial disability for her 
condition; the State Accident Insu~ance Fund had cross appealed 
and contended that claimant was not entitled to temporary total 
disability benefits from Nay 12, 1976 through July 15, 1976 because 
she waslreceiving full wages during that period of t~me. . 

On July 28, 1978 the Fund requested the Board to 
reconsider its Order on Review of July 13, 1978, still cohtending 
that claimant was not ·entitled to receive temporary total 
disability benefits during the period for which her non-complying 
employei had paid her certain monies and asking the Board, on 
reconsideration, to reverse that portion of the ALJ's order. 

! 

i On August 4, 1978 the claimant, _by and-throu~h her 
Jttorngy, rggpondGd ,o ~hQ Pund 1~ mo,io~, g~a,ing ,h~~ i~ien~r 
ORS 6561018(4) or 656.262(9) stand for the proposition that . 
credit ~hould be given to a non~complying employer situation such 
as existed in the above entitled matter. Claimant also asked the 
Board t6 reconsider its affirmance of that nortion of the ALJ's 
order w~ich ruled she was not entitled to. a~y compensation for 
penr,ane7t ~artial "disability. 

I Because t~e time for filing an appeal from the 
Board'sJOrder on Review had ne~rly expired, the Board set aside 
said order on August 14, 1978 to enable it to give full considera-
tion tolboth motions. . 

I • 
I 

i The:Board, after fully considering the i~sue of 
claimant's entitlement to temporary total disability benefits 
from May 12, 1976 through July :15, 1976, concludes that the monies 
given to claimant from her employer represented a gratuity and 
cannot ~e considered as wages, as defined by the Workers' 
Cornpens4tion Act. During the period between May 12, 1976 and July 
15, 197~ the claimant furnished no services for the employer; he 
merely ~ade a voluntary payment of money to claimant to enable her 
to live !while she was recuperating from her injuries. 

\ 
I Therefore, claimani'is entitled to receive compensation 

for temporary total disability £ram the date of her injury May.12, 
1976 • I 
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wcf (iA2E NO. 77-2953

GARRISON CANDEE, CLAIMANT
R. K nn y Rob rts, Claimant's Atty
SAIF, L^gal S rvic s, D f ns Atty
Order

AUCUCT 31, 1978

m

On July 13, 1978 the Board, after de novo reviev;,
affirmed and adopted the.Opinion and Order of the Administrative
Law Judge (ALJ) which granted claimant tim.e loss benefits from
 ay 12, 1976 through July 15, 1976 and from September 23, 1976
through October 4, 1976 in addition to penalties and attorney
fees. Claimant had contended at Board review that she was
entitled to ^an award.,.of permanent partial disability for her
condition; the State Accident Insurance Fund had cross appealed
and contended that claimant was not entitled to temporary total
disability benefits from  ay 12, 1976 through July 15, 1976 because
she was receiving full wages during that period of time.

On July 28, 1978 the Fund requested the Board to '
reconsider its Order on Review of July 13, 1978, still cohtending
that claimant was not -entitled to receive temporary total
disability benefits during the period for which her non-complying
employer had paid her certain monies and asking the Board, on
reconsideration, to reverse that portion of the ALJ's order.

I On August 4, 1978 the claimant, by and-through her
attornoy, raspondod to th Fund's motion, stating that nsithstORS 656J018(4) or 656.262(9) stand for the proposition that
credit should be given to a non-complying employer situation such
as existed in the above entitled matter. Claimant also asked the
Board to reconsider its affirmance of that portion of the ALJ's
order which ruled she was not entitled to. any compensation for
perm.anent partial disability,

Because the time for filing an appeal from theBoard'sI Order on Review had nearly expired, the Board set aside
said order on August 14, 1978 to enable it to give full considera
tion to both motions.

I The,Board, after fully considering the issue of
claimant's entitlement to temporary total disability benefits
from  ay 12, 1976 through July '15, 1976, concludes that the monies
given to claimant from her employer represented a gratuity and
cannot be considered as wages, as defined by the Workers'
Compensation Act. During the period between  ay 12, 1976 and July
15, 1976 the claimant furnished no services for the employer; he
merely made a voluntary payment of money to claimant to enable her
to livejwhile she was recuperating from her injuries.1 ^

I Therefore, claimant’is entitled to receive compensation
for temporary total disability from the date of her injury  ay.12,
1976 .
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Board concludes that the mation to reconsider made 
by the Fund on July 28, 1978 should be denied and the motion to 
reconsider claimant's entitlement to an award for permanent ~ 
partial disability made by the claimant on August 4, 1978 also should V 
be denied and that the Board's Order on Review entered on -July 13, 
1978 should be reinstated, reaffirmed anct ratlllect in its entirety. 

IT IS SO ORDERED. 

WCB CASE NO. 77-4246 

WARREN COLLINS, CLAIMANT 
Thomas Huffman, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by SAIF 

AUGUST 31, 1978 

Reviewed by Board Members Wilson and Moore. 

The State Accident Insurance Fund requests review 
by the Board of the Administrative Law Judge's (ALJ) order 
which granted claimant permanent total disability effective 
the date of his order (January 31, 1978). 

Claimant, a plumber, experienced a gradual onset 
of back pain and on September 19, 1975 ~iled a claim and quit 
his employment. 

On February 2, 1976 Dr. Coletti reported claimant 
had suffered a fall at home in·June, 1975 and had had.inter
mittant back discomfort which his job continually aggravated 
until September 18, 1975 when he took claimant off work. A 
myelogram taken on January 1£, 1976 revealed a herniated disc. 
Dr. Coletti performed a laminectomy at L4-5 on February 24. 

Dr. Robinson examined claimant at the Fund's request 
on August 4, 1976 and diagnosed degenerative changes with 
sciatica. He felt claimant's fall aggravated his underlying 
conc:11tlon. 

On March 4, 1977 Dr. Pasquesi reported claimant was 
stationary and he should be retrained to do work requiring no 
repetitive bending, stooping, twisting of the trunk, no lifting 
over 30 pounds and no sitting or standing for 8 hours without 
changing positions. He rated claimant's impa.irment at 20% of 
the who le man. · 

On April 6, 1977 Dr. Coletti concurred with the 
findings of Dr .. Pasquesi: he also recommended vocational 
rehabilitation. 

A Determination Order of June 6, 1977 granted claimant· 
48° for 15% unscheduled disability. 
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The Board concludes that the motion to reconsider made
by the Fund on July 28, 1978 should be denied and the motion to
reconsider claimant's entitlement to an award for permanent
partial disability made by the claimant on August 4, 1978 also should
be denied and that the Board's Order on Review entered on 'July 13,
1978 should be reinstated, reaffirmed and ratified in its entirety.

IT IS SO ORDERED.

WCB CASE NO. 77-4246 AUGUST 31, 1978

WARREN COLLINS, CLAI ANT
Thomas Huffman, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by SAIF

Reviewed by Board  embers Wilson and  oore.

The State Accident Insurance Fund requests review
by the Board of the Administrative Law Judge's (ALJ) order
which granted claimant permanent total disability effective
the date of his order (January 31, 1978).

Claimant, a plumber, experienced a gradual onset
of back pain and on September 19, 1975 filed a claim and quit
his employment.

On February 2, 1976 Dr. Coletti reported claimant
had suffered a fall at home inJune, 1975 and had had inter-
mittant back discomfort which his job continually aggravated
until September 18, 1975 when he took' claimant off work. A
myelogram taken on January 16, 1976 revealed a herniated disc.
Dr. Coletti performed a laminectomy at L4-5 on February 24.

Dr, Robinson examined claimant at the Fund's request
on August 4, 1976 and diagnosed degenerative changes with
sciatica. He felt claimant's fall aggravated his underlying
condition.

On  arch 4, 1977 Dr. Pasquesi reported claimant was
stationary and he should be retrained to do work requiring no
repetitive bending, stooping, twisting of the trunk, no lifting
over 30 pounds and no sitting or standing for 8 hours without
changing positions. He rated claimant's impairment at 20% of
the whole man.

On April 6, 1977 Dr. Coletti concurred with the
findings of Dr. Pasquesi; he also recommended vocational
rehabilitation.

A Determination Order of June 6, 1977 granted claimant-
48° for 15% unscheduled disability.
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I i Claimant had continu~d complaints and on Au9ust 24, 
1977 a myelogram revealed an old disease at L4-5. 

I 

I On October 20, 1977 Dr. Parsons_ examined claimant and 
diagnosed recurr:ent 1 ur:1bar disc protrusion. He felt that· further 
exploraJion of L4-5 disc space ~as warranted, but claimant was 

I . 
reluctant to -have fu~ther surgery. D~.- Parsons told claimant to 
return ~f his pain became more severe. 

I 
1 On November 2, 1977 Dr. Coletti considered claimant 

disableJ from the standpoint of further work on the basis of 
his lumbbsacral complaints. Claimant \•.'as medically stationary 
and was itotally disabled from seeking gainful employment. 

I 

In April of 1977 claimant had had contact with a 
service 1

1
coordinator and, at that time, claimant indicated he 

wasn't ~nterested in any assistance as long as he was on time 
loss; h~ also said that if he were released he would seek work on 
h . I 

_ . is own •
1 • I 

I· 

i The ALJ found, based on the medical evidence of record, 
that claimant was permanently and totallv disabled. He further 
found t~at since Dr. Coletti did not spe;ifically release claimant 
for work that neither claimant's refusal ·of help from the 
service [coordinator nor his failure to seek employment was 
unreason:able. 

The Board, on .de nova review, finds claimant is not 
permane~tly and tota~ly disabled. 'Dr. Coletti stated claimant
was 11 di~abled from further work· on the basis of his lurnbosacral 
complai~ts". There are no physical findings to justify claimant's 
complaints. Claimant has sought no employment and has refused_ 
the hel~ of a service coordinator which makes it apparent he 
refuses to help himself. 

The Board concludes that claimant is entitled to 
a greater award for his loss of wage earning capacity than that 
granted lby the Determination Order and would award 60% unscheduled 
disabilfty and would urge claimant to reconsider the services 
of a fi~ld service coordinator to find him suitable and gainful 
err.:?loymen t. 

ORDER 

, I The order of the ALJ, dated January 31, 1978, · is 
modified. 

I Claiffiant is hereby granted an award for 192° for 
60% unscheduled disability. This award is in lieu of the aw·ard 
grantedlby the Al.J's.order which in all other respects is 
affirmed. 

! 
i 
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1 

j Claimant had continued complaints and on August 24,
1977 a myelogram revealed an old disease at L4-5.

On October 20, 1977 Dr. Parsons examined claimant and
diagnosed recurrent lumbar disc protrusion. He felt that further
exploration of L4-5 disc space was warranted, but claimant was
reluctant to .have further surgery. Dr..- Parsons told claimant to
return if his pain became more severe.

On November 2, 1977 Dr. Coletti considered claimant
disabled’ from the standpoint of further work on the basis of
his lumbosacral com.plaints. Claimant was m.edically stationary
and was Jtotally disabled from seeking gainful employment.

In April of 1977 claimant had had contact with a
service poordinator and, at that time, claimant indicated he
wasn't iinterested in any assistance as long as he was on time
loss; he also said that if he were released he would seek work on
his own.!

m

j The ALJ found, based on the medical evidence of record,
that claimant was permanently and totally disabled. He furtherfound th'at since Dr. Coletti did not specifically release claimant
for work' that neither claimant's refusal-of help from the
service |COordinator nor his failure to seek employment was
unreasonable.

The Board, on de novo review, finds claimant is not
permanently and totally disabled. Dr. Coletti stated claimant-
was "disabled from further work' on the basis of his lumbosacral
complaints". There are no physical findings to justify claimant's
complaints. Claimant has sought no employment and has refused
the help of a service coordinator which makes it apparent he
refuses to help himself.

The Board concludes that claimant is entitled to
a greater award for his loss of w^age earning capacity than thatgranted |by the Determination Order and v^ould award 60% unscheduled
disability and would urge claimant to reconsider the services
of a field service coordinator to find him suitable and gainful
employment.

ORDER

m

modified
The order of the ALJ, dated January 31, 1978, is

Claimant is hereby granted an award for 192° for
60% unscheduled disability. This award is in lieu of the awardgrantedjby the ALJ's order which in all other respects is
affirmed.

301- -

I 

t 

iI 



   

   
    
    
    
   

  

      

          
         
          
          
         

          
           

        
         

          
          

         
           
         

        
           
          

        
          

     
        

           
        

      
       
       

       
       
       

    
         

       
  

CAS~ NO. 76-4547 

ROBIN CRAWFORD, CLAIMANT 
John Stewart, Claimant's Atty. 
Roger Luedtke, Defense Atty. 
Charles Paulson, Defense Atty. 
Amended Order on Review 

AUGUST 31, 1978 

Reviewed by Board Members Wilson and Phillips. 

On August 3, 1978 the Board entered its Order on 
Review in the above entitled matter. The.Administrative Law 
Judge (ALJ) had found that clainant had suffered a compensable 
injury and the responsibility therefor was that 0£ the Hervin 
Company and its carrier, Liberty Hutual Insurance Company and 
the ALJ remanded claimant's claim to that employer and its 
carrier and awarded claimant's attorney the sum of $750 as a 
reasonable attorney fee to be paid by Liberty Mutual. 

On review the Board found that claimant had suffered. 
a compensable aggravation of her 1973 injury and that the 
responsibility for her present condition was that of the employer, 
Quality Plastics, Inc., and its carrier, North Pacific Insurance 
Company. The Board also found that claimant was entitled to a 
greater award for her permanent partial disability and granted 
claimant's attorney a reasonable 1 attorney fee for his services 
at Board review the sum equal to 25% of the increased compensa
tion the order awarded claimant payable out of said conpensation 
as pald. However, !naJverlanl1y c1almanl 1s allorney 0~§ ~6l 
awarded a fee payable by North Pacific Insurance Company for 
prevailing on the issue of compensability. 

Therefore, the Order on Review entered on August 3, 
1978 should be amended by inserting between the third and fourth 
paragraphs on page 5 of said order the following: 

"Claimant's attorney' is awarded as a reason
able attorney fee for his services in obtain
ing the acceptance of claimant's. claim for 
aggravation which had been denied by North 
Pacific Insurance Company on behalf of Quality 
Plastics Company, the sum of $750, payable 
by North Pacific Insurance Cornpany. 11 

In all other respects the Order on Review dated 
August 3, 1978 should be ratified and reaffirmed. 

IT IS so·oRDERED. 
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WCB CAS.5 NO. 76-4547

ROBIN CRAWFORD, CLAIMANT
John St wart, Claimant's Atty.
Rog r Lu dtk , D f ns Atty.
Charl s Paulson, D f ns Atty.
Am nd d Ord r on R vi w

AUGUST 31, 1978

0

Reviewed by Board  embers Wilson and Phillips.

On August 3, 1978 the Board entered its Order on
Review in the above entitled matter. The. Administrative Law
Judge (ALJ) had found that claimant had suffered a compensable
injury and the responsibility therefor was that of the Hervin
Company and its carrier, Liberty  utual Insurance Company and
the ALJ remanded claimant's claim to that employer and its
carrier and awarded claimant's attorney the sum of $750 as a
reasonable attorney fee to be paid by Liberty  utual.

On review the Board found that claimant had suffered,
a compensable aggravation of her 1973 injury and that the
responsibility for her present condition was that of the employer,
Quality Plastics, Inc., and its carrier, North Pacific Insurance
Company. The Board also found that claimant was entitled to a
greater award for her permanent partial disability and granted
claimant's attorney a reasonable'attorney fee for his services
at Board review the sum equal to 25% of the increased compensa
tion the order awarded claimant payable out of said compensation
as paid. However, inacSvertantly claimant's attorney v;as. hAt
awarded a fee payable by North Pacific Insurance Company for
prevailing on the issue of compensability.

Therefore, the Order on Review entered on August 3,
1978 should be amended by inserting between the third and fourth
paragraphs on page 5 of said order the following:

"Claimant's attorney is awarded as a reason
able attorney fee for his services in obtain
ing the acceptance of claimant's. claim for
aggravation which had been denied by North
Pacific Insurance Company on behalf of Quality
Plastics Company, the sum of $750, payable
by North Pacific Insurance Company."
In all other respects the Order on Review dated

August 3, 1978 should be ratified and reaffirmed.
IT IS SO'ORDERED.

O
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WCB CASE NO. 77-4788 

CAROL GRI;;G50N, C~hlMf.liT 
James Lbrson, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request 1 for Review by SAIF 

I 

AUGUST 31, 19 7 8 

Rev"iewed- b'y' Board Members Moore and Phillips. 

, The 9lAl~ A~~icl~~~ I~gurnnco Fund gggkg rgvigw by 
the Boafd of the Administrative Law Judge's {ALJ) order which 
granted!claimant compensation for permanent total disability 
effective June 7, 1977. 

I 
I 

The Board, after de novo review, affirms and adopts 
the Opinion and Order of the ALJ, a copy of which is attached 
hereto and, by this reference, is made a part hereof. 

I 

J Clflimflnt'a crttorney 1~-n~,e~y g,~nt~~ ~~ ~ reaso~~ble 
-attorney fee for his services at Board review, the sum of $400, 
payableiby the State Accident Insurance Fuhd. 

I 
I 

I 

-i 
I WCB CASE NO. 77-6096 

I 
CARRIE JEAN HARDING, CLAIMANT 
Dwayne Murray, Claimant's Atty. 
SAIF, Legal Services, _Defense Atty. 
Request 1 for Review by SAIF 

AUGUST 31, 1978 

Reviewed by Board Members Wilson and Moore. 

, The State Accident Insurance Fund requests review 
by the rioard of·the Administrative Law Judge's {ALJ) order 
which approved its October 4, 1977 partial ¢1.enial as of the 
date oflhis order but disapproved it as of the date of its 
entry af).d ordered the Fund to pay compensation for temporary total 
disability for the period claimant was off work and the cost of 
all medical services for this injury. 

I 
I 

Claimani, a 49 year old custodial worker, filed a 
report 6f injury of an incident of June 2, 1977 when her expo
sure tolfumes from broken chemical.bottles caused injury to her 
eyes. 

Claimant testified she suffered an immediate onset of 
swelling and watering of the eyes and after cleaning up the 
chemical spill she experienced nausea which kept on recurring 
and reqJired medical treatment. . · 

I 
I 

l 
I 
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t
WCB CASE NO. 77-4788

CAROL GREGSON, CLAIMANT
Jam s Larson, Claimant's Atty.
SAIF, L gal S rvic s, D f ns Atty.
R qu st for R vi w by SAIF

AUGUST 31, 1978

Reviewed'b‘y'Board  embers  oore and Phillips.

Th Stat MeiA&fit lRsu]?ano0 Fund g  Ice iQviQW bythe Board of the Administrative Law Judge's (ALJ) order which
granted!claimant compensation for permanent total disability
effective June 7, 1977.

I The Board, after de novo review, affirms and adopts
the Opinion and Order of the ALJ, a copy of which is attached
hereto and, by this reference, is made a part hereof.

Claimant's attorn y is'bstsby as a reasonable•attorney fee for his services at Board review, the sum of $400,
payable!by the State Accident Insurance Fund.

WCB CASE NO. 77-6096 AUGUST 31, 1978

CARRIE JEAN HARDING, CLAI ANT
Dwayne  urray, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
R qu st for R vi w by SAIF

Reviewed by Board  embers Wilson and  oore.
The State Accident Insurance Fund requests review

by the Board of the Administrative Law Judge's (ALJ) order
which approved its October 4, 1977 partial denial as of the
date of |his order but disapproved it as of the date of its
entry and ordered the Fund to pay compensation for temporary total
disability for the period claimant was off work and the cost of
all medical services for this injury.,

Claimant, a 49 year old custodial v/orker, filed a
report of injury of an incident of June 2, 1977 when her expo
sure to ■
eyes.

fumes from broken chemical. bottles caused injury to her

Claimant testified she suffered an immediate onset of
swelling and watering of the eyes and after cleaning up the
chemical spill she experienced nausea which kept on recurring
and required medical treatment.,
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was examined by Dr. Kuehn who, on August 
23, 1977, reported that his first examination of claimant on 
July 11, 1977 indicated that her eye irritation had completely 
resolved; however, cla'imant did have complaints of headache, 
gastrointestinal upset with vomiting anct'nausea. Dr. Kuehn 
opined these symptoms were not directly related to toxic 
exposure but he did feel there was significant disability and 
it was directly related to her work. Claimant also was now 
experiencing a great deal of tension which he felt was respon~i
ble for her symptoms complex. 

The Fund issued a partial denial on October 4, 1977 
accepting toxic conjuctivities for her eye condition but deny-
ing any oth@r mQdical problems claimant wa� then alleging, 

On October 14, 1977 Dr. Kuehn restated his position 
that claimant was advised not to return to work until her 
"significant disability" (headach~, gastrointestinal upset with 
nausea and v9miting) had subsided. 

The ALJ found that the Fund's denial when initially 

entered on October 4, 1977 was inappropriate and unreasonahi~ 
because Dr. Kuehn' s initial report u·nequivocally related 
claimant's symptom complex to her work environment, therefore, 
he concluded that the partial denial was improper at the date 
of its entry, but found, based upon the medical and lay 
testimony at the hearing, that Dr. Kuehn's report was based 
completely on an inaccurate history related to him by claimant, 
therefore, the partial denial was appropriate as of the date of 
his order. He ordered th~ Fund to pay to claimant compensation 
for lemp6rary lolal di§Abilily £~~ k~! ~wo WQQkg off thg job~~ 
recommended by Dr. Keuhn and to pay all medical bills. 

The Board, on de nova review, finds that the partial 
denial issued by the Fund was proper from its inception. Claimant 
filed a claim for an eye injury and at .the time of Dr. Kuehn's 
initial examination that problem had resolved itself. Claimant 
never has filed a claim for any other injury nor is there any 
evidence that the eye injury had any connection with or caused 
any other of claimant's problems which were denied by the Fund. 

ORDER 

The order of the ALJ, dated April 20, 1978, is 
reversed·. 
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Claimant wa’s examined by Dr. Kuehn who, on August
23/ 1977, reported that his first examination of claimant on
July 11, 1977 indicated that her eye irritation had completely
resolved; however, claimant did have complaints of headache,
gastrointestinal upset with vomiting and'nausea. Dr. Kuehn
opined these symptoms were not directly related to toxic
exposure but he did feel there was significant disability and
it v/as directly related to her work. Claimant also was now
experiencing a great deal of tension which he felt was responsi
ble for her symptoms complex.

The Fund issued a partial denial on October 4, 1977
accepting toxic conjuctivities for her eye condition but deny-
ing any other modical problems claimant was then alleging•

On October 14, 1977 Dr. Kuehn restated his position
that claimant was advised not to return to work until her
"significant disability" (headache, gastrointestinal upset with
nausea and vomiting) had subsided.

The ALJ found that the Fund's denial when initially
entered on October 4, 1977 was inappropriate and unreasonable
because Dr. Kuehn's initial report unequivocally related
claimant's symptom complex to her work environment, therefore,
he concluded that the partial denial was improper at the date
of its entry, but found, based upon the medical and lay
testimony at the hearing, that Dr. Kuehn's report was based
completely on an inaccurate history related to him by claimant,
therefore, the partial denial was appropriate as of the date of
his order. He ordered the Fund to pay to claimant compensation
for temporary total disabili y  WO UQQkS Off thO jO ) S.S
recommended by Dr. Keuhn and to pay all medical bills.

The Board, on de novo review, finds that the partial
denial issued by the Fund v;as proper from its inception. Claimant
filed a claim for an eye injury and at ,the time of Dr. Kuehn's
initial examination that problem had resolved itself. Claimant
never has filed a claim for any other injury nor is there any
evidence that the eye injury had any connection with or caused
any other of claimant's problems which were denied by the Fund.

ORDER

reversed'.
The order of the ALJ, dated April 20, 1978, is
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CASE NO. 77-4691 AUGUST 31, 1978 

I 

ROBERT HESCH, CLAIMANT 
Peter H~nsen,· Claimant's Atty. 

I . 
SAIF, Legal Services, Defense Atty. 
Request! for Review by Claimant 

I 

1 Reviewed by Board.Members Wilson and Phillips. 

I Claimant requests review by the Board of the 

Administrative Law Judge's (ALJ) order which affirmed tne 
Determihation Order of May 26, 1977. Claimant contends he is 
entitle~ to compensation for temporary total disability because 
his rights were prejudiced by the Field Services Division, and• 
the alt~rnative issue, extent of disability. 

I 
I 
I 

the Opihion 
I 

hereto and, 
j 

i 

affirmed. 
I 
I 

The Board, after de novo review, affirms and adopts 
and Order of· the AtJ, a copy of which is attached 
by this reference, is made a part hereof. 

ORDER 

The order of the ALJ, dated April 10, 1978, is 

NO NUMBER AVAILABLE AUGUST 31, 1978 

I 
GEORGE HUBER, CLAIMANT 
own Motion Order 

I 
I 

I On May 26, 1978 the Board received a request from 
claimant to reopen his claim filed on February 4, 197i for an 
occupational disease while employed by Carmichael Oldsm9bile 
Company~ whose carrier was Safeco Insurance Company. Claimant 
was advlsed to furnish the Board medical corroboration of his. 
contentfon that his present condition is the result of the· 
1971 innury and represents a worsening thereof. 

I On July 21, 1978 Dr~ Lachman -advised the Board that 
he had teexamined claimant on June 20, 1978 at which time 
claimant continued to show signs of chronic hand dermatitis. 

-He stat~d that claimant is 62 years old and, in Dr. Lachman's 
opinion~ his hand dermatitis is being worsened by a severe 
heart attack which has necessitated open heart surgery. Dr .. 
Lachmanl felt that claimant, be~ause of his age, chronic hand 
dermatitis and recent cardiac surgery would not be able to be 
employed for some time, if at all. 

-· ! The ~oard advised _t~e carrier of the request for 
own motion relief, furnished a copy of Dr. Lachman's report 
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WCB CASE NO. 77-4691

ROBERT HESCH, CLAI ANT -
Peter Hansen/ Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request! for Review by Claimant

AUGUST 31, 1978

Reviewed by Board  embers Wilson and Phillips.
Claimant requests review by the Board of the

Administrative Law Judge's (ALJ) order which affirmed the
Determination Order of  ay 26, 1977. Claimant contends he is
entitled to compensation for temporary total disability because
his rights were prejudiced by the Field Services Division, and
the alternative issue, extent of disability,

i The Board, after de novo review, affirms and adopts
the Opinion and Order of the ALJ, a copy of which is attached
hereto and, by this reference, is made a part hereof.

■ . ORDER
I The order of the ALJ, dated April 10, 1978, is

affirmed.

NO NU BER AVAILABLE AUGUST 31, 1978

GEORGE HUBER, CLAI ANT
Own  otion Order

On  ay 26, 1978 the Board received a request from
claimant to reopen his claim filed on February 4, 1971 for an
occupational disease while employed by Carmichael OldsmobileCompany^ whose carrier was Safeco Insurance Company. Claimant
was advised to furnish the Board medical corroboration of his.
contention that his present condition is the result of the
1971 injury and represents a worsening thereof.

On July 21, 1978 Dr. Lachman 'advised the Board that
he had reexamined claimant on June 20, 1978 at which time
claimant continued to show signs of chronic hand dermatitis.
He stated that claimant is 62 years old and, in Dr. Lachman’sopinion^ his hand dermatitis is being worsened by a severe
heart attack which has necessitated open heart surgery. Dr.Lachman] felt that claimant, because of his age, chronic hand
dermatitis and recent cardiac surgery would not be able to be
employed for some time, if at all.

The Board advised the carrier of the request for
own motion relief, furnished a copy of Dr. Lachman's report
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asked the carrier to advise the Board within 20 days of its 
position with regard to claimant's request. 

On August 15, 1978 the carrier responded, stating 
that it did not feel that there had been a worsening of claimant's 

condition as a result of his industrial injury of 1~71; that as 
Dr. Lachman indicated the chanqe in claimant's condition was 
related to his recent heart attack. 

The Board, after considering Dr. Lachman's report, 
concludes that claimant's present condition is not related to 
his industrial occupational disease of February 4, 1971, therefore, 

~i~ raqu~g~ far ~h~ ~o~rd ~o g~~roigQ i~g own rno~ion jurigdic~iori, 
pursuant to ORS 656.278, and reopen his claim, should be denied. 

IT IS SO ORDERED. 

WCB CASE NO. 77-6838 

ANNA JOHNSTON, CLAIMANT 
Rolf Olson, Claimant's Atty. 
Stanley Jones, Defense Atty. 
Request for Review by Employer 

AUGUST 31, 1978 

Reviewed by Board Members Wilson and Phillips. 

The employer requests Board review of the Administra
tive Law Judge's (ALJ) order which remanded claimant's claim for 
a low back condition to it for acceptance and payment of _benefits 
as required by law and assessed a penalty equal to 25% of the 
amount of medical bills heretofor unpaid arid an attorney fee to 
claimant's counsel of $800. · 

Claimant sustained a compensable muscle strain, stiff 
neck and spasm of the trapezius muscle on March 16, 1974 while 
working as a nurses aide and lifting a patient. On May 14, 1974 
she was found medically stationary, but continued having complaints. 
A Determination Order of April 4, 1975 granted claimant time loss 
bgrn~fiti;; only. 

Claimant subsequently moved to Louisiana and came 
under the care of Dr. Landry, who, on September 30, '1977, examined 
claimant who had complaints of neck pain, left shoulder pain and 
also low back pain. The low back condition was diagnosed as due 
to degenerative changes. On October 24, 1977 Dr. Landry reported 
that the myelogram for claimant's low back condition which he had 
recom.i71ended was related to claiman_t' s industrial injury of March 
16, 1974. 

On June 8, 1977 claimant was examined by Dr. Klump 
for her headaches and neck pain. He found her low back had 
normal range of motion; he could not explain her symptoms. 
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and asked the carrier to advise the Board within 20 days of its
position with regard to claimant's request.

On August 15, 1978 the carrier responded, stating
that it did not feel that there had been a worsening of claimant’s
condition as a result of his industrial injury of 1971; that as
Dr. Lachman indicated the change in claimant’s condition was
related to his recent heart attack.

The Board, after considering Dr. Lachman’s report,
concludes that claimant's present condition is not related to
his industrial occupational disease of February 4, 1971, therefore,
his paguesh fay tha Board ho eyaroiso its own motion jurisdiotion,
pursuant to ORS 656.278, and reopen his claim, should be denied.

IT IS SO ORDERED.

WCB CASE NO. 77-6838

ANNA JOHNSTON, CLAIMANT
Rolf Olson, Claimant's Atty.
Stanl y Jon s, D f ns Atty.
R qu st for R vi w by Employ r

AUGUST 31, 1978

Reviewed by Board  embers Wilson and Phillips.
The employer requests Board review of the Administra

tive Law Judge's (ALJ) order which remanded claimant's claim for
a low back condition to it for acceptance and paym.ent of benefits
as required by law and assessed a penalty equal to 25% of the
amount of medical bills heretofor unpaid and an attorney fee to
claimant's counsel of $800.

Claimant sustained a compensable muscle strain, stiff
neck and spasm of the trapezius muscle on  arch 16, 1974 while
working as a nurses aide and lifting a patient. On  ay 14, 1974
she was found medically stationary, but continued having complaints
A Determination Order of April 4, 1975 granted claimant time loss
bQngfits only.

Claimant subsequently moved to Louisiana and came
under the care of Dr, Landry, who, on September 30,'1977, examined
claimant who had complaints of neck pain, left shoulder pain and
also low back pain. The low back condition was diagnosed as due
to degenerative changes. On October 24, 1977 Dr. Landry reported
that the myelogram for claimant's low back condition which he had
recommended was related to claimant's industrial injury of  arch
16, 1974.

On June 8, 1977 claimant v/as examined by Dr. Klump
for her headaches and neck pain. He found her low back had
normal range of motion; he could not explain her symptoms.

#
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On Dgcgrnbor 2, 1977 or. Lilndry r@port@d thnt claimant 
she had not been able to have the myelogram because the 
carrier refused to pdy for it. 

j On December 20, 1977 the \·Jorkers' Compensation 
Department refused to refer claimant for vocational rehabilitation 
because! the impairr.1cn·t~s resulting from ·her injury were slight, if 

·any. 

The claims adjuster for the carrier testified that at 
the tim~ of hearing the carrier had received some of Dr. Landry's. 

m@dic~lj billg but h~d paid non~. No medical expenBeB had been Pfiid 
since October, i977. This witAess testified that the intent of his 
letter bf November 1, 1977 (1•1hich the carrier claims was not a 
denial but merely an advisoiy letter) was to deny any low back· 
conditibn. He stated that the carrier intended to pay the medical 
bills r~lating to the neck and shoulder and did not deny claimant's 
right tb submit those bills. 

i 
i 
1 111~ f.'I.J f91.mr;1 th~t t~Y letter of Novewber 1, 1977 was 

a de facto denial without giving claimant any notification of her 
rights ~f appeal. The ALJ found that at the time of the original 
injury claimant's low back problems were not sigificant but that 
Dr. Davis, in his report of April 1, 1974, did diagnose lumbosacral 
sprain;~ also, Dr. Lilly, on July 20, 1976, found resolved low back 
pain. I 

The ALJ concluded, based on.Dr. Landry's opinion and 
reports that claimant 1 s low back condition was related to her· 
March, 1974 inj~ry and the responsibility for treatment of such 

conditibn was that of the carrier. He directed the carrier to 
accept ~laima~t's claim for her low back condition and pay her 
benefits therefor. 

I 
! 

; He further directed the carrier to pay claimant an 
additiohal sum equal to 25% of the amount of any unpaid medical 
bills, pot to exceed $300. He granted claimant's attorney an 
attorne~ fee of $700 for prevailing on a defacto denial of the 
low back claim and an attorney fee of $100 for obtainina claimant 
an add~tional sum of compensation as a penalty. -

I 
/ 

I The Board, after de nova review, finds no evidence 
that cl1ai.mant's low back condition causally relates to her March 
16, 197~ injury; however, it does find that the carrier's denial· 
was no~ in compliance with the, statutory requirements, therefore, 
it was ~ot a denial. Claimant is entitled to receive compensation 
from th~ date of her claim for her low back injury to the date 
respo~~~i~ility for such. claim is properly accepted or denied; and 
to adc.i1tional compensation as a penalty for that period. Claimant's 
attorne~ fee shall be paid by ~he carrier. This is provided for 
by the ~uling of the Oregon Supreme Court in Jones v Emanuel 
Hospitall, 280 OR 147. 
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m
On DQCQnibor 2, 1977 Dr. Landry raport d that claimanttold him she had not been able to have the myelogram because the

insurance carrier refused to pay for it.
On December 20, 1977 the V/orkers ’ Compensation

Department refused to refer claimant for vocational rehabilitation
because!the impairments resulting from'her injury were slight, if
any.

The claims adjuster for the carrier testified that at
the time of hearing the carrier had received some of Dr. Landry’s
m dlcsljbills but had paid non . No m dical  xp ns a had b  n paid
since October, 1977. This v/ithess testified that the intent of his
letter of November 1 , 1977 (v;hich the carrier claims was not a
denial but merely an advisory letter) was to deny any low back
condition. He stated that the carrier intended to pay the m.edical
bills relating to the neck and shoulder and did not deny claimant's
right to submit those bills.

I IhS hliQ that the letter of November 1^ 1977 wasa de facto denial without giving claimant any notification of herrights lof appeal. The ALJ found that at the time of the original
injury claim:ant,'s low back problems were not sigifleant but that
Dr. Davis, in his report of April 1, 1974, did diagnose lumbosacral
sprain;! also. Dr. Lilly, on July 20, 1976, found resolved low back
pain.

reports
The ALJ concluded, based on.Dr. Landry's opinion and

that claimant's lov; back condition was related to her
 arch, 1974 injury and the responsibility for treatment of such
condition was that of the carrier. He directed the carrier to
accept claim.ant's claim for her low back condition and pay her
benefits therefor. .

; He further directed the carrier to pay claimant an
additional sum equal to 25% of the amount of any unpaid medical
bills, not to exceed $300 . He granted claim.ant's attorney an
attorney fee of $700 for prevailing on a defacto denial of the
low back claim and an attorney fee of $100 for obtaining claimant
an additional sum of compensation as a penalty.

The Board, after de novo review, finds no evidencethat cl^aimant's low back condition causally relates to her  arch
16, 197]4 injury; however, it does find that the carrier's denial'
was not in compliance with the^statutory requirements, therefore,
it was not a denial. Claimant is entitled to receive compensation
from the date of her claim for her low back injury to the daterespons^ibility for such claim is properly accepted or denied; and
to addijtional compensation as a penalty for that period. Claimant's
attorney fee shall be paid by the carrier. This is provided for
by the ruling of the Oregon Supreme Court in Jones v Emanuel
Hospital, 280 OR 147.
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The order of the ALJ, dated February 1,, 1~,n, is 
reversed. 

Claimant is awarded compensation, as provided by law, 
from the date of the claim for a low back condition, Dr. Landry's 
letter of September 30, 1977 and until the claim is properly 
accepted or denied by the employer and its carrier. 

Gl~im~nt 1~ ~W~f¢ed additional comrensation, as a 
penalty, equal to 15% of the amount due claimant_for the period of 
ti~e set forth above. 

Claimant's attorney is awarded as a reasonable attorney 
fee the sum of $350, payable by the employer and its carrier. 

WCB CASE NO. 75-5380 

NINE POOLE, CLAIMANT 
Jeanyse Snow, Claimant's Atty. 
Eugene Cox, Defense Atty. 
Request for Review by Claimant 

AUGUST 31, 1978 

Reviewed by Board Members Wilson and Phillips. 

Claimant re~uests revtew by the Board of the Adminis
trative Law Judge's (ALJ) order which granted her an award of 
64° for 20% unscheduled right shoulder disability. Claimant 
contends she is permanently and totally· disabled. 

The Board, after de novo review, affirms and adopts 
the Opinion and Order of the ALJ, a copy of which is attached hereto 
and, by this reference, is made a part hereof. 

ORDER 

affirmed. 
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• 
ORDER

The order of the ALJ, dated February 27, 157S, is
reversed.

Claimant is av/arded compensation, as provided by law,
from the date of the claim for a lov; back condition. Dr. Landry's
letter of September .30, 1977 and until the claim is properly
accepted or denied by the employer and its carrier.

GlSifilSnt is ^W^^ded additional compensation, as a
penalty, equal to 15% of the amount due claimant,for the period of
time set forth above.

Claimant's attorney is awarded as a reasonable attorney
fee the sum of $350, payable by the employer and its carrier.

AUGUST. 31, 1978WCB CASE NO. 75-5380

NINE POOLE, CLAI ANT
Jeanyse Snow, Claimant's Atty.
Eugene Cox, Defense Atty.
Request for Review by Claimant

Reviewed by Board  embers Wilson and Phillips.
Claimant ret^uests review by the Board of the Adminis

trative Law Judge's (ALJ) order which granted her an award of
64® for 20% unscheduled right shoulder disability. Claimant
contends she is permanently and totally' disabled.

The Board, after de novo reviev;, affirms and adopts
the Opinion and Order of the ALJ, a copy of which is attached hereto
and, by this' reference, is made a part hereof.

ORDER

affirmed. sydai? Of th ALJ, datud April 4, 1978, is
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CASE NO. 78-2930 1 

I 
JOHN M. ;REED, CLAIMANT 
Richard !Butler, Defense Atty. 
F~quest lfor Review by Claimant· 

I 
I 

AUGUST 31, 1978 

Reviewed.by Board Meml?ers Wilson and Phillips. 

Clrrimgnt QQQRQ IQViQW by thg Board of the Order 
of Dismissal entered bv the Administrative Law.Judge (ALJ) on 
June 27,' 1978. 

I 

I The Board, after de novo review, affirms and adopts 
as its dwn, the Order of Dismissal of the ALJ dated June 27, 1978, 
a copy ~f which is att~ched hereto and, by this reference, made 

I 
a part hereof. 

I 
' 

I 

WCB CASE NO. 76-4362 

I . 
ALVIN RICHARDSON, CLAIMANT 
Michae1:shinn, Claimant's Atty. 
SAIF, Legal ·Services, ·Defense At_ty. 
Reguestl for Review by SAIF ' 

AUGUST 31, 1978 

I Reviewed by Board Members Wilson and .Moore. 
I 
I 

I .The State Accident Insurance Fund requests review by 
the Board of the Administrative Law Judge's (ALJ) order which 
grantedlclaimant compensation lor permanent total disabirity 
effectiye narch 8, 1978, the date of hearing. 

I Claimant, a 61 year;old janitor-watchman, on July 
21, 197~ sustaihed a compensable injury when he slipped on the 
stairs ~nd fell on his back. On March 4, 1976 Dr. Pasquesi 
diagnosed exacerbation of lumbosacral strain with some sciatic 
radiation. Claimant's .condition was not stationarv and he was 
treatedj conservatively by Dr. Gambee. ~ 

I Dr. Pasquesi re-examined claimant on Hay 28, 1976 and, 
at that! time, diagnosed chronic lumbosacral instability super
imposed upon the back of a 62 year old man. Dr. Pasquesi found 
claiman~ medically stationary with an impairment of 13% of the 
whole man. . · . 

I 

. I A Determination Ord$r of August 11, 1976 granted 
claimanf 112° for 35% unscheduted low back disability. 

I Claimant continued having back complaints and Dr. 
Garrbee finally hospitalized him for traction. On November 23, 
1977 Dr. <;;ambee indicated clairhant was exhibiting muscle spasm, 

-309-

AUGUST 31, 1978WCB. CASE NO. 78-29 30f

JOHN M. ;reed, claimant
Pdchard Butl r, D f ns Atty.
Fl qu st for R vi w by Claimant

Reviewed‘by Board  embers Wilson and Phillips.

Claimant s  ks r vi w by th Board of th Ord rof Dismissal entered by the Administrative Law.Judge (ALJ) on
June 27; 1978.

! The Board, after de novo review, affirms and adopts
as its own, the Order of Dismissal of the ALJ dated June 27, 1978,
a copy of which is attached hereto and, by this reference, made
a part hereof.

AUGUST 31, 1978WCB CASE NO. 76-4362
ALVIN RICHARDSON, CLAI ANT
 ichaelI Shinn, Claimant's Atty.
SAIF, Legal-Services , -Defense Atty
Request for Review by SAIF

Reviewed by Board  embers Wilson and  oore.
-The State Accident Insurance Fund requests, review by

the Board of the Administrative Law Judge's (ALJ) order whichgrantedj claimant compensation for permanent total disability
effective }larch 8, 1978, the date of hearing.

Claimant, a 61 year;old janitor-watchman, on July
21, 1975 sustained a compensable injury when he slipped on the
stairs and fell on his back. On  arch 4, 1976 Dr. Pasquesi
diagnosed exacerbation of lumbosacral strain with some sciatic
radiation. Claimant's .condition was not stationary and he was
treated conservatively by Dr. Gambee.

at that
imposed
claiman

Dr. Pasquesi re-examined claimant on  ay 28, 1976 and,
time, diagnosed chronic lumbosacral instability super-
upon the back of a 62 year old man. Dr. Pasquesi found

t medically stationary with an impairment of 13% of the
whole man.

A Determination Order of August 11, 1976 granted
claimant 112° for 35% unscheduled low back disability.

Claimant continued having back complaints and Dr.
Gaivhee finally hospitalized him for traction. On November 23,
1977 Dr. Gambee indicated claimant was exhibiting muscle spasm.
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range of back motio:1 and pain; since the claim closure 
the claimant's condition had deteriorated. 

Dr. Duff, who examined.claimant on January 30, 1978 

said claimunt v1as suffering .trom a chronic chsc syndrome i.Jitl\ 
rnilcl neuropathy; he recomnH2nded a myelogram and possib.Le surgery. 

On February 15, 1978 Dr. Davis, after examining 
claimant, did not recommend a rnyelogram but fe.lt claimant's 
conc:ition could best be helped by physical therapy. 

Claimant has made two attempts to return to work but 

t6Ul<l ~ot h~~<llg i~. ClaimJnt hJQ workQd mo~t of hig lif@ fl§ 
a painter; he became a janitor and watchman in 1973~ Claimant 
is currently retired and drawing social security benefits. 

The ALJ found that the on-going physical therapy 
alleviates claimant's symptoms but does not improve his 
conaition, therefore, claimant has no prospects of regaining 
the necessary physical ability to be gainfully employed. The 
AfiJ founc1 cla.imant to br permdnent1y ~na tQt;.~i~y gisabled. 

. The Board, after de nova review, finds that no efforts 
have been made to attempt to retrain claimant. The Board does 
not feel that the medical evidence supports a finding of 
per~anent total disability but it does believe that claimant 
could be helped if contacted by the Field Services Division 
6£ the Workers' Compensation Department and attempts made to 
place him in a suitable job or in a retraining program. 

Base~ upon lhe medlcal ev{dence lh~ 96A~~ e8fteluS~g 
that claimant is entitled to an award equal to 240° for 75% 
of the maximum for unscheduled disability to compensate him for 
his loss of wage earning capacity resulting from his industrial 
injury. 

ORDER 

The order of the ALJ, dated March 29, 1978, 1s 
modified. 

Claimant is granted 240° for 75% unscheduled 
disability. This is in lieu of the award granted by the ALJ's 
order which, in all other respects, is affirmed. 
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decreased range of back motion and pain; since the claim closure
the claimant’s condition had deteriorated.

Dr. Duff, v;ho examined • claimant on January 30, 1978
said claimant v/as suffering from a chronic cisc syndrome with
mild neuropathy; he reconmiended a myelogram and possible surgery.

On February 15, 1978 Dr. Davis, after examining
claimant, did not recommend a myelogram but felt claimant's
condition could best be helped by physical therapy.

Claim.ant has made two attempts to return to work but
could rtflt handl it. Claimant has workQc! most of his lif a§a painter; he became a janitor and watchman in 1973'. Claimant
is currently retired and drawing social security benefits.

The ALJ found that the on-going physical therapy
alleviates claimant's symptoms but does not improve his
condition, therefore, claimant has no prospects of regaining
the necessary physical ability to be gainfully employed. TheALJ found claifflant to b p riran ntly  nd Wtsiiy disabl d.

The Board, after de novo reviev/, finds that no efforts
have been made to attempt to retrain claimant. The Board does
not feel that the medical evidence supports a finding of
permanent total disability but it does believe that claimant
could be helped if contacted by the Field Services Division
of the Workers' Compensation Department and attempts made to
place him in a suitable job or in a retraining program.

Based upon the medical evidence the
that claimant is entitled to an award equal to 240° for 75%
of the maximum for unscheduled disability to compensate him for
his loss of wage earning capacity resulting from his industrial
injury.

ORDER
The order of the ALu, dated  arch 29, 1978, is

modified.
Claimant is granted 240° for 75% unscheduled

disability. This is in lieu of the av/ard granted by the ALJ' s
order which, in all other respects, is affirmed.
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WCB CASE NO. 76-3868 
WCB CASE NO. 76-2370 

I 
I 
I 

JOSEPH SHARNETSKY, CLAIMANT 

; 

Allen oiven, Claimant's Atty. 
Daryll Klein, Defense Atty. 
SAIF, L~gal Services, Defense Atty. 
Request;for.Review by_~BI Insurance 
cross R~quest for Review by SAIF 

AUGUST 31, 1978 

Reviewed by- Board l'lembers Moore and Phillips. 

I The employer, Whiteley Fixtures, through its carrier, 
EBI Insurance Company requests review by the Board of the 
Administrative Law Judge 1 s (ALJ) order which remanded claimant's 
claim t~ it ~or·acceptance and payment of compensation as provided 
by law,laffirmed the Determination Order of November 5, 1976 and 
affirmed the denial of the State Accident Insurance Fund. The 
employef Stadler Sorg Fixtures, through its carrier the State 
Accident Insurance Fund cross appeals the order of the ALJ 
contendtng it is entitled to reimbursement for any monies 
expended. 

I 

I 
I 
, The Board, on de nova ~eview, affirms and adopts 

the Opipion and Order of the ALJ, a copy of which is attached 
hereto pnd, by this reference, is made a part hereof. 

I 
I 

ORDER· 

• di affirme . 
T~e order of the ALJ, dated January 18, 1978, is 

I 
I ~laimant_'_§_,a t torney is her~by granted as a reasonable 

attorney fee for his services Jt Board review, the sum of $50, 
payable! by EBI Insurance company. 

' 
I 
I 

I 
WCB CASE NO. 74-3721 

i 
FRANK STEINBECK, CLAIMANT 
Gary Su~ak, Claimant's Atty. 
SAIF, L~gal Services, Defense Atty. 
Request! for Review by Claimant' 

AUGUST 31, 1978 

R.evi_ewed by Board :riernbers Nilson and Phillips. I 
I 
1 Claimant requested Board review of the amended order 

of_the ~dminist~ative Law Judg~ (ALJ) which found that the incidents 
which ~~cur~ed in F~b~uary, 1974 and November, 1975 were aggravations 
of ~lai~ant s 1968 7n~ury and ~emanded the claimant 1 s aggravation 
claim for /the 1968 inJury to the Fund for acceptance and payment 

I -
I 

·1 
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0
WCB
WCB

CASE
CASE

NO.
NO.

76-3868
76-2370

JOSEPH SHARNETSKY, CLAIMANTAll n 0\|'7 n, Claimant's Atty.
Daryll Kl in, D f ns Atty.
SAIF, L gal S rvic s, D f ns Atty.
R qu stifor-R vi w by.EBI Insuranc 
Cross R qu st for R vi w by SAIF

AUGUST 31, 1978

O

Reviewed by- Board  embers  oore and Phillips.
i The employer, Whiteley Fixtures, through its carrier,

EBI Insurance Company requests review by the Board of the
Administrative Law Judge's (ALJ) order which remanded claimant's
claim to it Tor'acceptance and payment of compensation as provided
by law,I affirmed the Determination Order of November 5 , 1976 and
affirmed the denial of the State Accident Insurance Fund. The
employer Stadler Sorg Fixtures, through its carrier the State
Accident Insurance Fund cross appeals the order of the ALJ
contending it is entitled to reimbursement for any monies
expended.

The Board, on de novo review, affirms and adopts
the Opinion and Order of the ALJ, a copy of which is attached
hereto and, by this reference, is made a part hereof.

; ' ORDER-

affirm d.
The order of the ALJ, dated January 18, 1978, is

Claimant/s attorney is hereby granted as a reasonable
attorney fee for his Vervices at Board review, the sum of $50,
payable by EBI Insurance Company.

j WCB CASE NO. 74-3721 AUGUST 31, 1978

FRANK STEINBECK, CLAIMANT
Gary Susak, Claimant's Atty.
SAIF, L gal S rvic s, D f ns Atty.
R qu st for R vi w by Claimant'

Reviewed by Board inembers Wilson and Phillips.
[ Claimant requested Board review of the amended order

of the Administrative Law Judge (ALJ) which found that the incidents
which ocpcurred in February, 1974 and November, 1975 were aggravations
of claimant's 1968 injury and remanded the claimant's aggravation
claim for |the 1968 injury to the Fund for acceptance and payment

311

0 

' 

I 

i 

-



            
         

           
           
         

  

        
             
          

         
             

          

      
           

           
              
     

         

  
 

  

  
   
    
    

      

        
         

             
          

    

       
            
        

         
             

        
         

   

benefits, as provided by law, directed the Fund to pay claimant 
compensation for temporary total disability from February 26, 1974 
to June 1, 1974 together with' a 50% benefit for temporary partial -
disability from June 1, 1974 to November 11, 1974 and awarded 
claimant's attorney an attorney fee payable out of the compensa-
tion granted claimant. 

Claimant contends that he is entitled to penalties 
-and to the payment of his attorney's fee by the Fund as pro~ided 
in the ALJ's original Opinion and Order dated Septenilier 8, 1976. 

The Board, after 
the 1\Inended Opinion and Order 
al~ached lherelo and, by ~his 

de nova review, affirms- and ado9ts 
of the ALj, a copy of which is 

f · • 1• •· ;.t.:, • .._(~A a. 'Aca.ul· U.~U~A,.i• re .erence f S !Hct .t;; ct pcl.!. '(: llt!.L <.:.:VI: 

The Board takes administrative notice that the 
amendments to ORS 656.273 made by Chapter 497 section 1, Oregon 
Laws 1975 were made retroactive by section 5 of that act, however, 
the Board agrees with the ALJ that the attorney fee must be paid 
out of the compensation awarded claimant. 

ORDER 

The order of the ALJ, dated November 4, 1976 is 
affirmed. 

WCB CASE NO. 77-3996 
WCB CASE NO. 77-3995 

JOHN ZELLER, CLAIMANT 
Don Wilson, Claimant 1 s Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant 

AUGUST 31, 1978 

Reviewed by Board Members Hilson and l'loore. 

Claimant requests review by the Board of the Adminis
trative Law Judge I s (,\LJ) order which affii:w,~d lh~ Dtd:~~11ttilrn.l'.itrn. 
Order of April 5, 1977 which had awarded claimant 32° for 10% 
unscheduled low back disability; and the ALJ awarded claimant 32° 
for 10% unscheduled lung disability. 

Claimant, a 54 year old mechanic-welder, suffered 
a com pens able injury on I-lay 19, 19 7 5 to his le£ t hip. Diagnosis 
was lu1~Josacral and sacroiliac strain with synovitis and myositis. 

Claimant. in July, 1975 saw Dr. Ordonez with com9laints 
of low back and left leg pain. On August 7, 1975 Dr. Smith 
performed a laminectomy and disc excision. In January, 1976 
claimant returned to work but later was hospitalized for inhala
tion of noxious fumes. 

- 312-

of b n fits, as provid d by law, dir ct d th Fund to pay claimant
comp nsation for t mporary total disability from F bruary 26, 1974
to Jun 1, 1974 tog th r with'a 50% b n fit for t mporary partial
disability from. Jun 1, 1974 to Nov mb r 11, 1974 and av/ard d
claimant's attorn y an attorn y f  payabl out of th comp nsa
tion grant d claimant.

Claimant cont nds that h is  ntitl d to p nalti s
and to th paym nt of his attorn y's f  by th Fund as provid d
in th ALJ's original Opinion and Ord r dat d S pt mb r 8, 1976.

Th Board, aft r d novo r vi w, affirmS' and adopts
th iAm nd d Opinion and Ord r of th ALJ, a copy of which is
a-ttach d th r to and, by thi s r f r nc , is i\\ddd a bA^t

Th Board tak s administrativ notic that th  
am ndm nts to ORS 656,273 m.ad by Chapt r 497 s ction 1, Or gon
Laws 1975 were mad r troactiv by s ction 5 of that act, hov.’ v r, 
th Board agr  s with th ALJ that th attorn y f  must b paid
out of th comp nsation award d claim.ant.

ORDER

Th ord r of th ALJ, dat d Nov mb r 4, 1976 is
affirm d.

WCB
WCB

CASE NO.
CASE NO.

77-3996
77-3995

AUGUST 31, 1978

JOHN ZELLER, CLAIMANT
Don Wilson, Claimant’s Atty.
SAIF, L gal S rvic s, D f ns Atty.
R qu st for R vi w by Claimant

R vi w d by Board M mb rs Wilson and Moor ,

Claimant r qu sts r vi w by th Board of th Adminis
trativ Lav/ Judg ’s (ALJ) ord r which affiri^.dd thd Ddt^ywihation
Ord r of April 5 , 1977 v/hich had award d claimant 32° for 10%
unsch dul d lov.^ back disability; and th ALJ av/ard d claimant 32°
for 10% unsch dul d lung disability.

Claimant, a 54 y ar old m chanic-v/ ld r, suff r d
a comp nsabl injury on May 19, 1975 to his l ft hip. Diagnosis
v/as lumiDosacral and sacroiliac strain with synovitis and myositis.

Claimant, in July, 1975 saw Dr. Ordon z with complaints
of lov7 back and l ft l g pain. On August 7, 1975 Dr. Smith
p rform d a lam.in ctomy and disc  xcision. In January, 1976 
claimant r turn d to work but lat r was hospitaliz d for inhala
tion of noxious fum s.
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The claim was clos¢d by a Determination Order of 
A1oril 5 I 1977. , 

(1 . I I 

, On November 1, 1977 Dr. Berg, after examining.claimant, 
diagnos~d chronic recurrent low back strain superimposed on pre
existing arthritis; chronic cardiovascular hypertensive disease, 
mild ob~sity and chronic residual lung disease. Dr. Berg found 
clairrant stationary-~rom an orthopedic-standpoint. He rated 
claimant's impairment from this injury as mildly-moderate. 

I 

Claimant filed a c1aici for the inhalation of welding 
fumes ori October 19, 1976. Diagnosis was pneumonitis, secondary 
to inha]ation of toxic furneB, and coronary ath~ro�Gle~o~i~, 
Claiman~ was released to work on October 18, 1976. This claim 
was clo~ed by a Determination Order of January 5, 1977 which 
granted :claimant time loss benefits only. 

I 1 .,.On August_9, 1977 Dr. Zbi_nden made a diagnosis of 
G1~irn~nt'~ lUnijr to-witi ,~~t,i~~iv, ~~q5 ~~s,ase mild etiolo5y 
suspected inhalation of toxins and chronic airways disease caused 
by inhalation of toxins. He found permanent disability of 20-40%. 

' ' 
1 The ALJ found the award of 10% for claimant's low 

back didability was adequate to compensat~ him for his loss of 
wage ealning•capacity;~however, be found that claimant's lung 
impairm~nt limited his caoabilities to some extent and awarded 
him 32° !for 10% unschedul~d lung disease. 

The ~oard, on de novo review, agrees that ~lAiM~~f 
is entitled to the 10% award for lung disability; however, the 
Board f~nds that claimant, based on the medical evidence, is 
entitled to an additional award of 32° for 10% unscheduled low 
back di~ability and to an award of 15° for 10% loss function of 
his left leg. 

I .. •~·•J 

ORDER 

The order of the ALJ, dated rJarch 6, 1978, is modified. 

Claimant is hereby granted 96° for 30% unscheduled 
low bac~ and lung disability, arid 15° for 10% loss of his left 
leg. Ttiese awards are in lieu pf all previous awards granted 
claimani for his May 19, 1975 injury. 

I Claimant's attorney is granted as a reasonable attorney 
fee a sJm equal to 25% of the increased compensation qranted to 
claimant by the 0 ALJ and by this order, payable out of-said · 
compensJtion as paid, not to exceed $2,300. 

l 

I 
I 
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o April 5
The claim was closed by a Determination Order of

1977 .

On November 1, 1977 Dr. Berg, after examining•claimant,
diagnosed chronic recurrent low back strain superimposed on pre
existing arthritis; chronic cardiovascular hypertensive disease,
mild obesity and chronic residual lung disease. Dr. Berg found
claimant stationary -from an orthopedic-standpoint. He rated
claiiTian-t:'s impairm.ent from this injury as mildly-rnoderate.

Claimant filed a claim for the inhalation of welding
fumes oh October 19, 1976. Diagnosis was pneumonitis, secondary
to inhflllation of tOKlc fum s» and coronary athcrosclscosisi
Claimant was released to work on October 18, 1976. This claim
was closed by a Determination Order of January 5, 1977 which
granted^claimant time loss benefits only.

O

O

i ^ ^On August_9, 1977 Dr. Zbinden made a diagnosis of
Clflimanl.'5 lun?; to-wiu rSStti?tiYe rung disease mild etiology
suspected inhalation of toxins and chronic airways disease caused
by inhalation of toxins. He found permanent disability, of 20-40%.

I The ALJ found the award of 10% for claimant's low
back disability was adequate to compensate him. for his loss of
wage earning-capacity;-however, -he found that claimant's lung
impairment limited his capabilities to some extent and awarded
him 32° |for 10% unscheduled lung disease.

I Tk Board, on de novo review, agrees thdtis entitled to the 10% award for lung disability; however, the
Board finds that claimant, based on the medical evidence, is
entitled to an additional award of 32° for 10% unscheduled low
back disability and to an award of 15° for 10% loss function of
his left leg.

! ORDER

The order of the ALJ, dated  arch 6, 1978, is modified.
Claimant is hereby granted 96° for 30% unscheduled

low back and lung disability, and 15° for 10% loss of his left
leg. These awards are in lieu of all previous awards granted
claimant for his  ay 19, 1975 injury.

Claimant's attorney is granted as a reasonable attorney
fee a sum equal to 25% of the increased compensation granted to
claimant: by the ALJ and by this order, payable out of said
compensation as paid, not to exceed $2,300.
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CASE NO. 77-2680 

CATHRYN ALEXANDER, CLAIMANT 
Keith Tichenor, Claimant's Atty. 
~AIF, LQgJl ~QIViOQQ, Dofgn~Q Atty. 
Request for Review by Claimant 

SEPTEMBER 7, 19 7 8 

Revie,•red by Boarci ?•;embers \'/ilson and Phillips. 

Claimant requests review by the Goard of the order 
of the Administrative Law Judge (ALJ) which affirmed the 
Determination Order of April 18, 1977. 

The Board, after de nova review, affirms and adoots 
the Opinion and Order of the ALJ, a copy of which is attached 
hereto and, by this reference, is macie a part hereof. 

ORDER 

The order of the ALJ, dated April 14, 1978, is 
ctffirmed. 

WCB CASE NO. 77-4423 

FRANCIS EASTBURN, CLAIMANT 
A. C. Roll, Claimant's 1:\tty. 
Douglas Kaufman, Defense Atty. 
Request for Review by Employer 

SEPTEMBER ', l~ 'g 

Reviewed by Board Neniliers Moore and Phillips. 

TI1e employer requests review by the Board of the order 
of ·the Administrative Law Judge (ALJ) which remanded claimant's 
aggravation claim to it with compensation for temporary total 
disability commencing i-iarch 16, 1977 until closure is authorized 
and assessed a penalty against it in the su..rn of 25% of $1,500.58 
plus 25% against compensation for temporary total disability from 
March 16, 1977 tp January 11, 1978 (the date of the order). 

The Board, after de novo review, affirms and adopts the 
O2inion and Order of the 7.LJ, a copy of \•.'hich is attached hereto 
and, by this reference, is made a part hereof. 

ORDER 

The order of the ALJ, dated January 11, 

Claimant's attotney is hereby granted a reasonable attor
ney1s fee for his services in connection with this Board review 
in the amount of $350, payable by the carrier. 
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CATHRYN ALEX/^NDER, CLAIMANT
K ith Tich nor, Claimant’s Atty.
SAIF, LQgal gQrviOQE, DgfQriEQ Atty.
R qu st for R vi w by Claimant

WCB CASE NO, 77-2680 SEPTEiVUIER 1, 19 7 8

R vi v/ cl by Board M mb rs Wilson and Phillips.

Claimant r qu sts r vi v; by th Board of th ord r
of th Administrativ Law Judg (ALJ) which affirm d th 
D t rmination Ord r of April 18, 1977.

Th Board, aft r d novo r vi v/, affirms and adopts
th Opinion and Ord r of th ALJ, a copy of v/hich is attach d
h r to and, by this r f r nc , is mad a part h r of.

ORDER

Th ord r of th ALJ, dat d April 14, 1978, is
affirm d.

WCB CASE NO. 77-4423

FRANCIS EASTBURN, CLAIMANT
A, C. Roll, Claimant's Atty. 
Douglas Kaufman, D f ns Atty. 
R qu st for R vi w by Employ r

SEPTE BER 7, 1§78

R vi w d by Board M mb rs Moor and Phillips.

Th  mploy r r qu sts r vi w by th Board of th ord r
of th Adm.inistrativ Law Judg (ALJ) v/hich r mand d claimant's
aggra'v^ation claim to it v.'ith comp nsation for t mporary total
disability comm ncing March 16 , 1977 until closur is authori?: d
and ass ss d a p nalty against it in th sum of 25% of $1,500.58
plus 25% against comp nsation for t mporary total disability from
March 16, 1977 to January 11, 1978 (th dat of th ord r).

Th Board, aft r d novo r vi v/, affirms and adopts th  
Opinion and Ord r of th ALJ, a copy of v.'hich is attach d h r to
and, by this r f r nc , is mad a part h r of.

ORDER
Th ord r of th IvLJ, dat d January 11, 1S73, is aunrm.ea
Claimant's attorn y is h r by grant d a r asonabl attor

n y's f  for his s rvic s in conn ction v;ith this Board r vi w
in th amount of $350, payabl by th carri r.
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WCB CASE NO. 

' .•· t ·, t~.,--

77-5377 

p, I LONNIB L. ttBNRY; CLAIMANT 
John DeWenter, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request! for Review by Claimant . 

SEPTEMBER 7, 1978 

I Reviewed by Board Mer.tbers 1'1il son and Eoore. 

, The claimant seeks revi~w bv the Board of the order 
I ~ 

of the Administrative Law Judge (ALJ) which affirmed the denial 
by the ~tate Accident In~urance Fund of clalmanl 1s clalm for 
an indu~trial injury but ordered the Fund to pay claimant 
com:;_)ensation for temporary total disability from I-1ay 17, 1977 
until Ahgust 18, 1977 plus additional compensation equal to 15% 
of the ~foresaid amount as a penalty and to pay claimant's 
attorney $200 for unreasonable delay in the payment of compen-
sation· I .. · 

! Claimant, a 28 year old millworker, has 1·.10r-ked for 
the employer since 1972. He started work pulling on a green
chaln, was placed on cleanup for nearly a year and lhen i~bU~~~d 
to the greenchain. In Septer,tber, 19 7 3 he ,rnrked as head s j)Ct ter 
and in August, 1974 became the charger operator, a job he held 
until Jknuary, 1977 when he quit work because of the problems 
with hi~ feet which he had had for some time. 

I 

i On the var-ious jobs claimant held while vmrking for 
the empiJ-oyer he was on his feet almost 8 hours a day, 5 days 
a week.: 

I 
Claimant's fcot problems actually started when he 

took over as head spotter, however, he didn't think it was 
ser iousl and he continued to work. By the first of 19 7 5 he 
startedl developing more heat and pain in his feet which would 
swell arid sometimes would turn purple on the top. This ,affected 
claiman:t•s ability to lift as well as to stand. His. job as 
head spbtter required claimant to lift cords and other heavy 
weights I from time to time. Us\J-ally the problems v,i th his f~et 
would comnence about two hours.after he started to work on his 
shift ahd continued beyond the end of his shift. Claimaht took 
10-15 a~?irin a c12.y in an endeavor to alleviate the swelling .::md 
pain. ~e finally sought medical attention. Dr. Hogan, who 
operated on both feet, advised claimant to cuit his J'ob because I . ~ 

of his problems. 

Claimant filed a claim on May 17, 1977 ~hich stated 
that between May, 1975 and September, 197G he had developed 
this fo6t problem due to -his w6rk. Dr. Hoaan reported that it 

· v1as. imp~ssible to pinpoint the! etiology of- claim.;nt_' s synptoms, 
however~ they were definitely aggravated by his prolonged 
standint. Dr. Brooke, after 16oking at the medical reports of 
Dr. And~rson and Dr. Singer, w~s of the opinion that ciaimant•s 
complaint!;; were not related to his work. D•- Anderson to who� 

. I 
I 
I -315-

1 

WCB CASE NO. 77-5377 SEPTEMBER 7, 1978

U’LONNIE |L. HENRY; CLAIMANTJohn DeWenter, Claimant’s Atty.
SAIF, Legal Services, Defense Atty.Request! Review by Claimant

I Reviewed by Board  embers Wilson and  oore.

! The claimant seeks review by the Board of the order
of the Administrative Lav.- Judge (ALJ) which affirmed the denial
by the State Accident Insurance Fund of claimant's claim for
an industrial injury but ordered the Fund to pay claimant
compensation for temporary total disability from  ay 17, 1977
until August 18, 1977 plus additional compensation equal to 15%
of the aforesaid amount as a penalty and to pay claimant's
attorney $200 for unreasonable delay in the payment of compen
sation.

j
Claimant, a 28 year old millworker, has v7or-ked for

the employer since 1972. He started work pulling on a green-
cKain, V7as placed on cleanup for nearly a year and then returh^d
to the greenchain. In September, 1973 he v.’orked as head spotter
and in August, 1974 became the charger operator, a job he held
until January, 1977 when he quit work because of the problems
V7ith his feet v/hich he had had for somie time.

I On the various jobs claimant held v;hile v:orking for
the employer he was on his feet almost 8 hours a day, 5 days
a v/eek.l

i Claimant's- foot problems actually started when he
took over as head spotter, hov;ever, he didn't think it v/as
serious| and he continued to w^ork. By the first of 1975 he
started developing m.ore heat and pain in his feet which w'ould
swell arid sometimes V70uld turn purple on the top. This ^affected
claimanit's ability to lift as vrell as to stand. His, job as
head spbtter required claimant to lift cords and other heavy
V7eights| from time to time. Usually the problems vrith his feet
would commence about tv7o hours, after he started to work on his
shift and continued beyond the'end of his shift. Claimant took
10-15 aspirin a day in an endeavor to alleviate the swelling and
pain. He finally sought medical attention. Dr. Hogan, who
operated on both feet, advised claimant to quit his job because
of his problems.

that betv,'
this foot
V7as impos
however',
standing.
Dr, Ander
complain

Claimant filed a claim on  ay 17 , 1977 v’hich stated
een  ay, 1975 and September, 1976 he had developed
problem due to his v;6rk. Dr. Hogan reported that it
sible to pinpoint the!etiology of claimant's symptoms,
they v;ere definitely aggravated by his prolonged

Dr. Brooke, after looking at the medical reports of
son and Dr. Singer, was of the opinion that claimant's
s \vere not related to his work. Dr. Anderson to whom
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had,. b1.:!en refer red by Dr. Hogan, s;:; :Ld the:? 0tio.loqy o £ 
the problem was unknown to him but he found no evicl<:::nce of 
inflammatory arthritis. Dr. Singer fE:lt claimant•~; problems 
was prir.mrily that o.f mechanical pro:)lem; he found no gross 
alignment, abnormalities or metab~lic abnormalities. 

Claimant's primary treating physician is Dr. ~ogan, 
although he has been seen and ~xamined by Dr. Anderson and Dr. 
•singer, neither of whom would give an unequivocal opinion as 
to the cause of claimant's problems. 

The ALJ found that this was a situation where expert 
medical evidence must be relied upon to determine claimant'; 
oonc1ttion anc1 tl1@.r@ is u. c1ifference of meclicc:11 opinion j_n thio 
case. Dr. Hogan believes that claimant's condition has been 
aggravated by the prolonged standing which has been required of 
him in the various jobs he has held with the em1:i.lover since 1972. 
He also feels that claimant's condition will pr;baLly worsen if 
he continues to engage in ernoloyment which recruires extensive 
standing on his feet. Dr.·B~ooke states the ~roblem is not 
\·mrk related. 

· i • n L 1 Claimant contends that tne tendencv co nave 
problems may have pre-existed his employment, .. however, 
been aggravated and accelerated by his empl9yment. 

foot 
it has 

The ALJ finds that Dr. Hogan equivocates somewhat in 
his s'tatements that claimant I s prolonged standing has aggravated -
his foot condition and also is unable to determine the exact 
cause of claimant's foot problems. The ALJ felt that even if 
prolonged standing did aggravate the condition that doesn't 
necessarily mean that the occupation itself aggravated claimant's 
condition because stanJlng ls a normal funcli6rl. Th~ ALJ UJQ -
not convinced from the rcedical evidence that any type of st.:->..nding 
could have caused claimant to have. difficulties with his feet. 
He found no evidence tlwt claimant's wor.l: was the rev.son fp:c his 
foot condition, although claimant might not be able in the 
future to take jobs \·ihich required him to be on his feet any 
great length of time. 

The ALJ also found that claimant had filed his claim 
on Hay 17, 1977 and the Fund did not issue a denial until August 
13, 19 77 and there \·.'as no evidence ti!at the Pu11d ever paid 
claimant any compensation for temporary total disability or c:.id 
anything to process his claim until nugu,;;t 18, 1977. The evidence 
indicated that the ernnlover had transmitted the claim to the Fund 
and it had to be acce~te~ or denied within 60 days or compensation 
be paid within 14 days after the Fund had notice or knowledge of 
the claimunt's claim. 

The ALJ concluded that this had not been done and he 
directed the Fund to pay claimant compensation for temporary 
total c1isability from May 17, 1977 throusrh Auqust 18, 1977 plus 
a penalty equal to 15% of said compensation for that period 

-316-

cJ.aimant had,b  n r f rr d ;:>y Dr. Hogan, said th  tiology of
th probl m was unknown to liim but h found no  vid nc of
inflammatory arthritis. Dr. Sing r f lt claimant’s probl ms
was primarily that of m chanical probl m; h found no gross
alignm. nt, abnormaliti s or m tabolic abnormaliti s.

Claimant's primary tr ating physician is Dr. Hogan, 
although h has b  n s  n and  xamin d by Dr. And rson and Dr.
'Sing r, n ith r of v.'hom w’ould giv an un quivocal opinion as
to th caus of claimant's probl ms.

Th ALJ found that this v/as a situation wh r  xp rt
m dical  vid nc must b r li d upon to d t rmin claimant's
oonclitlon and thsr@ is a difference of mediccil opinion in this
cas . Dr. Hogan b li v s that claimant's condition has b  n
aggravat d by th prolong d standing which has b  n r quir d of
him in th various jobs h has h ld -with th  mploy r sinc 1972 
H also f  ls that claimant's condition wp‘,11 probably w'ors n if
h continu s to  ngag in  mploym nt v/hich r quir s  xt nsiv 
standing on his f  t. Dr. Brook stat s th probl m is not
v.'ork r lat d.

Claimant cont nds that tn t nc^ ncy to nav toot
probl ms may hav pr - xist d his  mploym nt, how v r, it has
b  n aggravat d and acc l rat d by his  mploym nt.

Th ALJ finds that Dr, Hogan  quivocat s som vfhat in
his stat m nts that claim.ant's prolong d standing has aggravat d
his foot condition and also is unabl to d t rmin th  xact
caus of claimant's foot probl ms. Th ALJ f lt that  v n if
^rolonc d standing did acgravat th condition that do sn'trn c ssarily m. an that th occupation its lf aggravat d claimant'scondition b caus standing is a normal function. TK(?; ALJ WASnot convinc d from th m dical  vid nc that any typ of stc^ndingcould hav caus d claimant to hav , difficulti s v.-ith his f  t.H found no  vid nc that claimant's vvori: v:as th r ason for his
foot condition, although claimant miglit not b abl in th  
futur to tak jobs which r quir d him to b on hi.s f  t any
gr at l ngth of tim .

Th AJjJ also found that claimant had fil d his claim
on May 17, 1977 and th Fund did not issu a d nial until August
IS, 1977 and th r v.xis no  vid nc ti'.at th Fund  v r paid
claimant any comp nsation for t mporary total disability or did
anvthing to proc ss his claim until August 18, 1977. Th  vid nc 
indicat d that th  mploy r had transmitt d th claim to th Fund
c\nd it had to b acc pt d or d ni d w-ithin 60 days or comp nsation
b paid within 14 clays aft r th Fund had notic or kno\vl dg of
th claimant's claim.

Th ALJ conclud d that this had not b  n don and h  
dir ct d th Fund to pay claimant comp nsation for t mporary
total disability from May 17, 1977 through August 18, 1977^plus
a p naltv  cjual to lO'o of said comp nsation for that p riod
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I 
of time! and ,:to. pay ~J.~.j.rnant' s attornc::,: a reasonabl8 attorney fee. 

i i The Board r ori de; n·o:vo review I £ inc:s that the neclical 
evidenc0 does su9port a finding that claimant has sustained a . 
compensible industrial injury. Claimant acknowledges·that· h!s · 
conditi6n may have pre-existed his tenure with the employer, but 
contend~ that said condition was aggravated and accelerated by 
that employment, therefore, it is compensable. Aggravation of 
a pre-e~isting condition is compensable. Beaudry v Winchester 
Plywooalco.~ 255 Or ~Q3. . 

I There are conflicting medical opinions expressed in 
the ~~Jr~ Q;~e;i h9W~Y~~, pr: Brooke never, examined claimant 
and Dr.:Anderson and Dr. Singer were unable to give any 
definit~ opinion as to the cause of claimant's foot problems. 
Basically it boils down to an analysis of the medical opinions 
express~d by Dr. Brooke and by Dr. Hogan. Dr. Hogan was claimant's 
treatin~ physician and he also performed the surgery, therefore, 
he whs in a position to express an accurate me~ical opinion., 
D~. Sin~er who also personally treated claimant and took a · 
detailea history from him of his problems, however, did not 
choose to exrress an opinion. 

! 
I 
, ~h~ ALJ relied-basically on Dr. Brooke's opinion 

that th~ complaints voic~d by the claimant were not a product of 
his occGpation. It is well established in this state ihat in 
cases w~ich involve conflicting medical opinions on the issue 
of exteht of job-relate~ strain, the courts have given greater 
weight to ths treating physician's opinion than to the opinions 
expressed bv other involved doctors. In this case Dr. iroaan · 

I ~ -

slaltJ thb~ bl~h6Ugh hD nould flD~ pinpoint thG Gtiology of 
claimant's symptoms, that such symptoms were definitely aggra
vated b~ claimant's prolonged standi~g required by his job. The 
ALJ a?phrently ignored Dr. Hogan's opinion. 

I The Board concludes)that claimant had a pre-existing 
foot condition which was aqgraiated by his work which required 
him to ttand on his feet fbr n~arly 8 hours a day, 5 days a week. 

I The Board agrees with the ALJ's imposition of 
?enalties and attorney fees because of the Fund's failure to 
pay claimant compensation for temporary total disability within 
14 d~ysl after it had knowledge or notice of the claim and/or 
to eith~r accept or deny said tlaim within 60 days after such 
notice br knowledge. : · 

I 
I 

' 

modified. 
( 

ORDER 

' The order of the ALJ, dated April 3, 1978, 15 

I Cl . I l . . I · aimant s c aim 1s remanded to the Fund for acc~ntance 
and.for: t~e payment of ~ompensfti'?n, _as provided by law, co;~encing 
on May 17~ 1977 and until the claim 1s closed pursuant to ORS 656. 
2Gs. : I 

·I 
1317-

of time I and to. pay claimant's attorney^^ a reasonable attorney fee
I The Board, on de-hbvo reviev/, finds that the medical

evidence does support a finding that claimant has sustained a
compensable industrial injury. Claimant acknowledges•that his
condition may have pre-existed his tenure with the employer, but
contends that said condition v.-as aggravated and accelerated by
that employment, therefore, it is compensable. Aggravation of
a pre-existing condition is compensable. Beaudry v VCinchester
Plvwood Co.,_ 255 Or 503 .

There are conflicting medical opinions expressed in
thS 5 'St'ilSiir/ Brooke never examined claimant
and Dr.;Anderson and Dr. Singer were unable to give any
definite opinion as to the cause of claimant's foot problems.Basically it boils dov.m to an analysis of the m.edicai opinions
expressed by Dr. Brooke and by Dr. Hogan. Dr. Hogan v;as claimant's
treating physician and he also performed the surgery, therefore,
he v;as in a position to express an accurate medical opinion, v
Dr. Singer v/ho also personally • treated claimant and took a
detailed history from him of his problems, hov/ever, did not
choose to express an opinion.

The ALJ relied-basically on Dr. Brooke's opinion
that the complaints voiced by the claimant v;ere not a product of
his occupation. It is v.-ell established in this state that in
cases which involve conflicting medical opinions on the issue
of extent of job-related strain, the courts have given greater
Weight to the treating physician's opinion than to the opinions
expressed by other involved doctors. In this case Dr. Hogan
s a ed  ha al h6u^h he oould HO pinpoin  he e iology of
claimant's symptoms, that such symiptoms v; r d finit ly aggra
vat d by claimant's prolong d standing r quir d by his job. Th 
ALJ appar ntly ignor d Dr. Hogan's opinion.

The Board concludes ; that claimant had a pre-existing
foot condition v/hich vras aggravated by his work which required
him to stand on his feet for nearly 8 hours a day, 5 days a v;eek.I The Board agrees v;ith the ALJ' s imposition of
penalties and attorney fees because of the Fund's failure to
pay claimant compensation for temporary total disability within14 days after it had knowledge or notice of the claim and/or
to either accept or deny said claim within 60 days after such
notice or knowledge. ^

modified

ORDER
The order of the ALJ, dated April 3, 1978, is

Claim.ant's claim isI remanded to the Fund for acceptance
and for'the payment of compensation, as provided by law, commencing
on  ay 17, 1977 and until the claim is closed pursuant to ORS 656.268.

-317-
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balance of the ALJfs order is affirmed. 

Claimant's attorney is awarded as a reasonable 
attorney fee for his services on the issue of compensability 
bath before the ALJ at the hearing and at Board revie~ the sum 

Qt ~eOOr p~~~~!~ ~y the Fund. 

WCB CASE NO. 77-1233 SEPTEMBER 7, 1978 

HILLARY KELLY, CLAIMANT 
Galton, Popick & Scott, Claimant's Attys. 
Souther, Spaulding, Kinsey, Williamson & 

Schwabe, Defense Attys. 
~equesl for ftevlew by ~laimant 

Reviewed by Board Hembers Wilson and Phillipso 

The claimant seeks review by the Board of the Refer
ee's order which affirmed the Determination Order dated October 
21, 1976 whereby claimant had been awarded 64° for 20% unsched
uled disability" 

Claimant is a 49-year-old janitor who sustained a com
pensable injury on August ·13, 1974 when he slipped and fell down 
8 or 10 steps and injured his neck· and back. The injuries were 
diagnosed as a back muscle sprain and conservative treatment was 
initially recommended. However, because of continuing complaint, 
a rnyelogram and e1ectromyogram were performed; both were essen
tially negative. 

Claimant continued to complain and in July 1975 he was 
ev~lij~te~ by the phy~iciap§ at the Disability Prevention Center 
where he engaged, in their opinion, in "gross dramatics" and many 
of the findings were considered invalid because of voluntary re
striction of physical motion. It was felt that claimant had con
siderable functional overlay and sross emotional overlay with 
exaggeration. 

The Disability Prevention Division was unsuccessful in 

helping claiman~ deAl ~ilh hi~ ~rohlAffl~ a~d a pgychiJtric Gual~ 
uation in January 1976 indicated claimant had mild depression 

·which would not preclude his returning to some types of work. 
A closing orthopedic examination revealed significant over-response 
to palpation, a rather marked inconsistency in the straight-leg 
raising maneuver and the conclusion was that claimant'. s sympto
matology had not significantly changed during the preceding year. 

In March 1976 claimant was evaluated by Dr. Hickman, 
\ ' a clinical psychologist, who felt there was organic brain 

damage due to trauma resulting in mild to moderate intelleGtual 
impairment; he felt claimant's psychopathology ~as secondary 
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Claimant's attorn y is av7^lrd d as a r asonabl 
attorn y f  for his s rvic s on th issu of comp nsability
both b for th ALJ at th h aring and at Board r vi v; th sum
of Py th Fund.

Th balanc of th ALJ's ord r is affirm d.

WCB CASE NO. 77-1233 SEPTE BER 1, 1978
HILLARY KELLY, CLAI ANT
Galton, Popick & Scott, Claimant's Attys.
Souther, Spaulding, Kinsey, Williamson &

Schwabe, Defense Attys.
Request for Review by Claimant

Reviewed by Board  embers Wilson and Phillips.
The claimant seeks review by the Board of the Refer

ee's order which affirmed the Determination Order dated October
21, 1976 whereby claimant had been awarded 64® for 20% unsched-
uled disability.

Claimant is a 49-year-old janitor who sustained a com
pensable injury on August 13, 1974 when he slipped and fell down
8 or 10 steps and injured his neck’ and back. The injuries were
diagnosed as a back muscle sprain and conservative treatment was
initially recommended. However, because of continuing complaint,
a myelogram and electromyogram were performed; both were essen
tially negative.

Claimant continued to complain and in July 1975 he was
by physicians at the Disability Prevention Center

where he engaged, in their opinion, in "gross dramatics" and many
of the findings were considered invalid because of voluntary re
striction of physical motion. It was felt that claimant had con
siderable functional overlay and gross emotional overlay with
exaggeration.

Th Disability Pr v ntion Division was unsucc ssful in
h lping claimant d al with hig J5i?ftbl5ffls and 3 psyohlatrio sual^nation in January 1976 indicated claimant had mild depression
which would not preclude his returning to some types of work.
A closing orthop dic  xamination r v al d significant ov r-r spons 
to palpation, a rath r mark d inconsist ncy in th straight-l g
raising man uv r and th conclusion was that claimant's sympto
matology had not significantly chang d during th pr c ding y ar.

In  arch 1976 claimant was evaluated by Dr. Hickman,
a clinical psychologist, who felt there was organic brain
damage due to trauma resulting in mild to moderate intellectual
impairment; he felt claimant's psychopathology v;as secondary
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. 
to the ~ndustrio.l injury and that claimant's limitations pre-
cluded hny type of retraining and, therefore, claimant was per
rnanen tl~1 c1nd totally disabled. t 

I ;~~- ... cl:·~~~--\~:as closed by. the Determination Order of 
· October! 21, 1976. 

II 

i The Referee found that claimant had been educated 
through! the sixth or seventh grade and that most of his work 
experience had been in heavy labor. Claimant testified of con
stant p~in in his neck which would be increased by certain 
physical movements; that he ha~ a throbbing pain in his low 
back wh~ch is constant and, at times, radiates into the left 
lgg caubing thig lGg to bgcomQ numb and £omgtirng~ cau~g£ him to 
fail. ~e attributes all of hi~ symptomatology to the industrial 
injury ~nd states that he does very little as most activity 
causes ~ncreased·pain. 

I 

j Clai~ant had sustained a compensable injury to his 
back onl August 4, 1967 and, ultimately, it was recommended that 
claiman

1
t have a spinal fusion, however, the surgery was never. 

performed and :Ln September 1~~~ claimant corn1nenced working for 
the pre~ent employer as a janitor. He continued that employ
ment un~il his industrial injury. 

I The 1967 claim had been closed by a Determination 
Order which had awarded claimant 64° for 20% unscheduled low 
. I . """", _.,. 
back disability. 

I 

I 
I The Referee found that claimant 1 s credibility was 

suspec~, ·there were too many inconsistencies in his testimony. 
Movig film vi@wod by the R@f@r@~ at the h@aring indicated that 
claimaJt 1 s allegatidns of cert~in physical limitations or re
strictibns were not completely_ true. The Referee stated that 
he did hot believe claimant wh~n he testified that oain medi
cation ~id not nrovide him anv' relief and then testlfied that 

I - ..I. I 

P..nacin 'does provide relief. j 
I - -
i Abd~t three months ~~ior to Dr. Hickman's examination 

claimant had been examined by Dr. Quan, a psychiatrist, who con
cluded lthat claimant I s psychopathology would not preclude his 
returnVng to work. The psychohogist at DPD recorded claimant's 
psychonathology as secondary -tp his original organic injury and 
the Referee felt this apparently referred to the August 1967 in-
dustri~l injury. , 

I After giving consid~ration to all the evidence the_ 
Referee1~oncluded that claiman~ 1 s:loss of wage earning capacity 
was not, 1.n excess of the award l¼~hi·ch he had been aranted bv the 
termination Order of October 2~, 1976. - · ~ 

I 
- · · The ~oard, on de no~o teview, finds that the medical 

'd I I ev1. ence ~ndicates
0
that claim~~t•s loss of wage earning ca~acity 

is in exc~ss of 20~. The claimant's work background consists 
I I 

I 
i 
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De-

to the indust::ial injury and that claimant's limitations pre
cluded any type of retraining and, therefore, claimant v;as per-
jnanently and totally disabled. ;

Octob r
Th claim was clos d by•th D t rmination Ord r of

21, 1976.

i Th R f r  found that claimant had b  n  ducat d
throughj th sixth or s v nth grad and that most of his work 
 xp ri nc had b  n in h avy labor. Claimiant t stifi d of con
stant pain in his n ck w’hich would b incr as d by c rtain
physical mov m nts; that h has a throbbing pain in his low
back v;hich is constant and, at 'tim s, radiat s into th l ft
leg oauBing this leg to bGOorao numb and somQtimgs Gauges him to
fall. He attributes all of his symptomatology to the industrial
injury and states that he does,very little as most activity
causes increased'pain.

Claimant had sustained a compensable injury to his
back on August 4, 1967 and, ultimately, it w^as recommended that
claimant have a spinal fusion, however, the surgery v/as never,
performed and in September claimant commenced working for
the present employer as a janitor. He continued that employ
ment unjtil his industrial injury.

I The 1967 claim had been closed by a Determination
Order which had av/arded claimant 64° for 20% unscheduled low
back disability.

iI Th R f r  found that claimant's cr dibility was
susp ct!, -th r w' r too many inconsist nci s in his t stimony.
iloviQ iilm viewQd by tli^ at the hearing indicated that
claimant's all gations of c rtain physical limitations or r strictions w r not compl t ly: tru . Th R f r  stat d that
h did hot b li v claimant w’h n h t stifi d that pain m di
cation I ’ • jGid not provid him any r li f and th n t stifi d that
Auiacin 'do s provid r li f. j

About three months prior to Dr. Hickman's examination
claimant had been examined by Dr. Quan, a psychiatrist, who con
cluded that claimant's psychopathology w-ould not preclude his
returning to work. The psychologist at DPD recorded claimant's
psychopathology as secondary -to his original organic injury and
the Referee felt this apparently referred to the August 1967 in
dustrial injury.

R f r  
was not

Aft r giving consid ration to all th  vid nc th 
conclud d that claimant' s .'loss of wag  arning capacity
in  xc ss of th award[which h had b  n arant d bv th D 

termination Order of October 21, 1976.
' iI ' The Board, on de novo review, finds that the medical

evidence indicates that claimant's loss of wage earning capacity
is in excess of 20%. The claimant's work background consists
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of heavy manual"labor and the testimony of claimunt co11-
cerning the const.::rnt pain in h:i.s neck which is increased· b:/ cer-
tain physical movements and the pain which he continues to have @ 
in his low back and left leg certainly justify the placing of 
limitations of movements such as liftina, bendinc, stoonina arid 
twisting and these limitations will pre~lude claimant from"'o. 
rather substantial segment of the labor market which, prior to 
his industrial injury, was available to him. 

I 

Therefore, the Board, based upon the medical evidence, 
finds that claimant is entitled to an award equal to 128° for 
40% unscheduled disability to adequately compensate him for the 
loss of wage earning capacity resulting from his August 13, 1974 
injury. 

The Board suqgests that the Field Services Division 
of the I'Jorkers I Compensation Department attempt to assist claim
ant in obtaining a job which he can perform within his physical 
limitations and on a gainful and regular basis. 

ORDER 

The order of the Referee, dated November 18, 1977, is 
modified. 

Claimant is granted 128° for 40% unscheduled neck ·and 
low back disability; ·this award is in lieu of the award made by 
the Determination Order of October 21, 1976 which the Referee had 8 
affirmed. 

Claimant's attorney is awarded as a reasonable attor
ney's fee for' his services at Board review a sum equal to 25% of 

the compensation increased by this order, payable oul 6f ~~id 
compensation as paid, not to exceed $2,300.· 

WCB CASE NO. 76-6891 
WCB CASE NO. 76-6892 

THOMAS D. TVETAN, CLAIMANT 
Scott Gilman,· Claimant's Atty. 
lames Yoyer, ~f~~~@ Atty. 
Request for Review by Claimant 

SEPTEMBER 7, 1978 

Reviewed by Boar~ Members Hilson and Moore. 

Clai~ant requests review by the Board.of the order 
of the Administrative Law Judge (ALJ) which denied claimant 1 s 
request for reopening of his claim, for interim compensation, 
penalties, attorney fees and for psychiatric care or psycho
therapy; and affirmed the Determination Orders of July 7 and 
July 29, 1976. 
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wholly of heavy manual*labor and the testimony of claimant con
cerning the constant pain in his neck vhiich is increased by cer
tain physical movements and the pain v;hich he continues to have
in his low back and left leg certainly justify the placing of
limitations of movements such as lifting, bending, stooping and'
twisting and these limitations will preclude claimant from a
rather substantial segment of the labor market which, prior to
his industrial injury, was available to him.

t
Therefore, the Board, based upon the medical evidence,

finds that claimant is entitled to an award equal to 128® for
40% unscheduled disability to adequately compensate him for the
loss of wage earning capacity resulting from his August 1'3, 1974
injury.

The Board suggests that the Field Services Division
of the Workers' Compensation Department attempt to assist claim
ant in obtaining a job which he can perform within his physical
limitations and on a gainful and regular basis.

ORDER
The order of the Referee, dated November 18, 1977, is

modified.

Claimant is granted 128® for 40% unscheduled neck and
low back disability; this award is in lieu of the award made by
the Determination Order of October 21, 1976 which the Referee had
affirmed.

Claimant's attorney is awarded as a reasonable attor
ney's fee for' his services at Board reviev; a sum equal to 25% of
the compensation increased by this order, payable out *£ gaid
compensation as paid, not to exceed $2,300.’

WCB CASE NO. 76-6891
WCB CASE NO. 76-6892

SEPTE BER 7, 1978

THO AS D. TVETAN, CLAI ANT
Scott Gilman/ Claimant's Atty,
tTames Boy r, DfiffiRSS Atty.Request for Review by Claimant

Reviewed by Board  embers Wilson and  oore.
Claimant requests review by the Board .of the order

of the Administrative Law Judge (ALJ) which denied claimant's
request for reopening of his claim, for interim compensation,
penalties, attorney fees and for psychiatric care or psycho
therapy; and affirmed the Determination Orders of July 7 and
July 29, 1976. . . -
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, The Board, after de ,nova review, affirms and adopts 
the Opi~ion and Order of the ALJ, a copy of which is attached 
hereto and, by this reference,. is made a part hereof. 

I 

ORDER 

I 

affirmed. 
The ·order of the ALJ, dated February 22, 1978, is 

WCB CASE NO. 77-6941-E 

GILBERT EDWARDS; CLAIMANT 
Robert Martin, Claimant's Atty. -
Michael !Hoffman, Defense Atty. ; 
Order of Dismissal 

SEPTEMBER 8, 1978 

I 
I 
I A request -·:tor review having been duly fil_ed with the 

Workers[ Compensation Board in 'the above entitled matter by the 
claimant, and said request- for -review now·having been withdrawn, 

I , 

I 
I 1 IT. IS THEREFORE ORDERED that the request for review 

now pending before the Board i~ h~teby dismissed and the order 
of the Administrative Law Judgi_~s final by operation of law. 

WCB CASE NO. 76-5551-E 
WCB CASE NO. 77~778 

FRANK FISHER, CLAIMANT 
nolf'OlJon, Claimant 1s ~tty. 
Michael 1Hoffman, Defense Atty •. 

I . 
SAIF, Legal Services, Defense ~tty. 
Request!for Review by Employer'. 

I ' 

SEPTEMBER 8, 1978 

I Reviewed by- Board Members i'lilson and Phillips. 
: I I 

I The ~mployer seeks ~eview by the Board of the order 
of the ~dminist~ative Law Judg~ (ALJ) which directed Fred Meyer, 
as a self-insured employer, heieinnfter referred to as the employer, 
to pay ~laimant compensation fcir permanent total disability 
and awa*ded claimant's attornei a fee of $1500, payable by 
Fred Meyer. 

I . i The employer does not challenge the award for 
permanent total disability but !contends that claimant suffered 
his com~ensable injury at a ti~e when it was a contributing 
employe~ to the State Accident Insurance Fund, therefore, the 
Fund shquld be responsible for claimant's condition. 

1 
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o
The Board, after de ,novo reviev/, affirms and adopts

the Opinion and Order of the ALJ, a copy of v/hich is attached
hereto and, by this reference,, is made a part hereof.

ORDER

affirmed
The order of the ALJ, dated February 22, 1978, is

WCB CASE NO. 77-6941-E

GILBERT EDWARDS, CLAIMANT
Rob rt Martin, Claimant's Atty.
Micha l I Hoffman, D f ns Atty. '
Ord r of Dismissal

SEPTE BER 8, 1978

j A request for review having been duly filed with the
Workers' Compensation Board in'the above entitled matter by the
claimant, and said request for review now having been withdrawn.

O

‘it.IS THEREFORE ORDERED that the request for review
now pending before the Board is hereby dismissed and the order
of the Administrative Law Judge is final by operation of law.

WCB CASE NO.
WCB CASE NO.

76-5551-E
77-778

SEPTE BER 8, 1978

FRANK FISHER, CLAIMANT
Rolf Olson, Claimant's Atty.
Micha l-Hoffman, D f ns Atty.
SAIF, L gal S rvic s, D f ns Atty.R qu st!for R vi w by Employ r'

O

I Reviewed by Board  embers Wilson and Phillips.
^
I The employer seeks review by the Board of the order

of the Administrative Law Judge (ALJ) which directed Fred  eyer,
as a self-insured employer, hereinafter referred to as the employer,
to pay claimant compensation for permanent total disability
and av/arded claimant's attorney a fee of $1500, payable by
Fred  eyer.Ij The employer does not challenge the award forpermanent total disability but jcontends that claimant suffered
his compensable injury at a time when it was a contributing
 mploy r to th Stat Accid nt
Fund should b r sponsibl for

Insuranc Fund, th r for , th 
claimant's condition.
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suffered a compensable injury on May 7, 1974 
which was ultimately closed by a Second Det6rrnination Order on 
January 22, 1976 awarding claimant compensation for permanent 
total disability effective January 1, 1976. The employer 
requested a hearing on this Determination Order (~CB Case No. 
76-5551-E). 

Claimant filed a claim for a back injury on October 

15, 1~73; thi~ claim was cloaed by~ llete,rn~n~ti9n order dated 
nay 7, 1976 which awarded claimant no·compensation. Claimant 
requested a hearing on this Determination Order n•!CB Case r~o. 
77;..77s). 

The Fund was joined as a party to these proceedings 
on motion made by the attorney for the employer and both 
reque~t~ W~6~ peard on a consolidated basis. 

The employer was a contributing employer to the Fund 
until September 1, 1973 when it became self-insured. It alleges 
that claimant suffered the onset of his psychiatric disability 
at a time when the employer was a contributing employer. 

The ALJ found that the claimant had disabling psycho

neuiosls mal~ti~lly ~~lgtQd .to hi~ work Bnd had finally termin~t~d 
employment with the employer in May, 1974 and has not worked 
since. 

From October, 1973 through April, 1974 claimant suffered 8 
a series of slips and falls during the course of his employment 
which resulted in the back injury for which he filed a claim. 
The ALJ found that the pain from the back injury exacerbated 
claimant's nervous condition and that claimant terminated his 
employment because of the combination of his psychoneurosis and 

back pain~ 

The ALJ. found ample medical evidence to indicate that 
claimant is unemployable and that rehabilitation is not feasible. 
He concluded that claimant is permanently and totally disabled. 

Claimant first worked as a meat cutter for the employer 
in January, 1967 and at that time he had no known significant 
physical or psychological disabilities. He was transferred in 
1968 from Portland to the South Salem store where he managed 
the m~~t ~~p~rtment until 1972 when he was transferred to the 
North Salem-store. However, the second transfer was nol as A 
manager but as a "second rnan 11 • This positi~p he held until he 
terminated in May, 1974. 

There is no evidence that a claim has ever been filed 
against the Fund nor was the Fund put on notice of.a possible 
claim although the employer was well aware of claimant's work
connected problems.which commenced in 1972. 

The ALJ concluded that the failure of the employer 
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Claimant suffered a compensable injury on  ay If 1974
v.'hich was ultimately closed by a Second Determination Order, on
January 22, 1976 awarding claimant compensation for permanenttotal disability effective January 1, 1976. The employer
requested a hearing-on this Determination Order (WCB Case No.
76-5551-E).

Claimant filed a claim for a back injury on October
15, 1373; this claim was cloa d by a Dst tmination ord r dat d ay 7, 1976 v;hich awarded claimant no'compensation. Claimant
requested a hearing on this Determination Order (IvCB Case No.
77-778) .

The Fund was joined as a party to these proceedings
on motion made by the attorney for the employer and both
rSQUSStS heard on a consolidated basis.

The employer was a contributing employer to the Fund
until September 1, 1973 when it became self-insured. It alleges
that claimant suffered the onset of his psychiatric disability
at a time when the employer was a contributing employer.

The ALJ found that the claimant had disabling psycho-
n urosis mat rially i?§latQ(3 -to big woilc and had finally t rminst demployment with the employer in  ay, 1974 and has not worked
since.

From October, 1973 through April, 1974 claimant suffered
a series of slips and falls during the course of his employment
which resulted in the back injury for v/hich he filed a claim.
The ALJ found that the pain from the back injury exacerbated
claimant's nervous condition and that claimant terminated his
employment because of the combination of his psychoneurosis and
back pain.

The ALJ, found ample medical evidence to indicate that
claimant is unemployable and that rehabilitation is not feasible.
He concluded that claimant is permanently and totally disabled.

Claimant .first worked as a meat cutter for the employer
in January, 1967 and at that time he had no known significant
physical or psychological disabilities. He was transferred in
1968 from Portland to the South Salem store where he managed
 he  nsfl (department until 1972 when he was transferred to the
North Salem store. However, the second transfer was not as a
manager but as a "second man". This position he held until he
terminated in  ay, 1974.

There is no evidence that a claim has ever been filed
against the Fund nor was the Fund put on notice of.a possible
claim although the employer was well aware of claimant's work-
connected problems, which commenced in 1972.

The ALJ concluded that the failure of the employer

%
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repo~t these matters to the:F~nd indicated that the employer 
evident~y did not consider claimant to have suffered any compen-

1 •• ' 

sable ihjury in either 1972 or~l973 and that its current position 
ig inco~gigtant with itg conduct at that timg_ Thg JLJ found 

I , 

that the Fund did not have anv·oooortunitv to investioate the 
claim o~ take anv � easures to-l{ilgate di;ability; ~v~n after 
clairnan~ had mad~ a formal claim against the employer and the 

·claim was clos~d in 1975 bv the First Determination Order nor 
did th~ employ~r report th~ matter to the Fund after the claim 
was reopened. ·-~ -~ - . _ 

On October 25, 1976. a Special Determination Order 
granted the employer 100% .second injury reli~f on the May 7, 
1974 in6ustric1l injury. The ALJ concluc1ed, correctly, that in 
order tb prevail in its request for second injury relief the 
employe~ had to show that it had knowledge of pre-existing 
permaneht disability when it retained claimant in employment; 
that it! had a statutory as well as equitable duty to notify 
the Fun8 of claimant's job relrited disability. 

I 
I 
I 

i He concluded that it would be both ineauitable and 
unconsc~onable, after its previous failures to di;close the facts 
to the Fund, to allow the employer now to say that the Fund is 
respons~ble for claimant 1 s condition because such disabilitr 
commencbd at a time that the Fund was furnishing workers' 
compens~tion cov~rage for the employer. 

· ! The ALJ also found that claim~nt's permanent total 
disabil~ty was the result of both his back oain which had resulted 
from sl!ips and :falls and an exacerbation of~ his psychiatric 
conditi6n occurring after September 1, 1973. The evidence 
indi ca t~es that there W:c:re specific incidents in 19 7 4 ,•1here claimant 
had sli~ped and fallen which contributed independently to his 
final dlisabili ty. Claimant had' been able to ;mrk regularly 
albeit ~e:had ~ad problems andlwas required to take rnedlcation, 
from hp 1ril, 1973 to I-larch, 1974 and claimant testified he felt 

I . ' , 
he could have continued to work except for the back problems 
which f~nally became so unbearable that claimant quit his 

. I , 

employment in May, 1974 and at: that time the employer was 
self-iJsured, ind is, therefor~, responsible for claimant's 
final d~sability. ·· 

I 
I 

i The Board, on de noyo review, agrees with the conclu-
sion re~ched by the ALJ that the resoonsibility for claimant's 
presen~ condition is that of the seli-insured emolover. However, 

· it givis the greatest weight tb the evidence whi~h lndicates 
that cl~aimant was able to work, up until the last incident and~ 
under t 1he II last injurious expokure ". rule as adopted. by the 
appella:te courts of this state, the carrier on the risk at the 
time o~ the incident which is hot merely a recurrence of a 
previou~ injury but materially! contributes to a worker's physical 
or psycpiatric ·condition is responsible. 
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#
to report these matters to the:Fund indicated that the employer
evidently did not consider claimant to have suffered any compen
sable injury in either 1972 or*'1973 and that its current position
is inconsistsnt with its ooncluot at that tim . Th ALJ foundthat the Fund did not have any opportunity to investigate the
claim or take anv measures to litigate disability; even after
claimanjt had made a formal claim against the employer and the
claim v;as closed in 1975 bv the First Determination Order nor
did the
v;as reo

employer report the matter to the Fund after the claim
pened.

On October 25, 1976'a Special Determination Order
grantedi the employer 100% .second injury relief on the  ay 7,
1974 industrial, injury. The ALJ concluded, correctly, that in
order to prevail in its request for second injury relief the
employer had to show that it had knowledge of pre-existing
permanent disability wdien it retained claimant in employm.ent;
that it| had a statutory as w’ell as equitable duty to notify
the Fund of claim.ant’s job related disability.

! He concluded that it w'ould be both inequitable and
unconscionable, after its previous failures to disclose the facts
to the Fund, to allow the employer now to say that the Fund is
responsible for claimant's condition because such disability
commenced at a time that the Fund w'as furnishing \vorkers'comipensjation coverage for the employer.

! The ALJ also found that claimant's permanent total
disability v/as the result of both his back pain v/hich had resulted
from slaps and -falls and an exacerbation of his psychiatric
condition occurring after September 1, 1973. The evidence
indicates that there i-ere specific incidents in 1974 where claimant
had slipped and fallen which contributed independently to his
final disability. Claimant had been able to w’ork regularlyalbeit he;had had problems and|was required to take medication,
from April, 1973 to  arch, 197^_and claimant testified he felt
he coul'd have continued to work except for the back problems
w^hich finally became so unbearable that claimant quit his
em.ploym'ent in  ay, 1974 and at; that time the employer was
self-injsured, and is , ^ therefore, responsible for claimant's
final disability.1

I Th Board, on d novo r vi w, agr  s with th conclu
sion r 'ach d by th  ALJ that th r sponsibility for claimant's
pr s nt; condition is that of th s lf-insur d  mploy r. Hov/ v r,
it giv rs th gr at st w ight to th  vid nc w'hich indicat sthat cl|aimant was abl to worki up until th last incid nt and,
und r th "last injurious  xposur ", rul as adopt d by th 
app llat courts of this stat , th carri r on th risk at th 
tim of| th incid nt which is not m r ly a r curr nc of a
pr vious injury but mat riallyj contribut s to a work r's physical
or psychiatric condition is r sponsibl .
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The Board finds that claimant's problems are mostly 
?Sychological in nature, however, they have been exacerbated 
by the pain which results from claimant's back injury and the 
co� bination finally produced a condition which caused claimant 
to cease work and to prevent him from returning to work. 

ORDER 

The order of the ALJ, dated February 27, 1978, 1s 
affirmed. 

Claimant's attorney is hereby granted as a rea~onable 
attorney fee for his services at Board review, the sum of $100, 
payable by rrr:d :'·h='.yr:r, a. 51ilt-~mH-1ff.;¢, 

WCB CASE NO. 7·7-7106 

RICHARD HALL, CLAIMANT 

SEPTEMBER 8, 1978 

Pamela Thies, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant 

Reviewed by Board Hembers lvilson, and Phillips. 

Claimant requests review by the Board of the order 
of the Administrative Law Judge (ALJ) which granted claimant 
an award of 70% unscheduled low back disability. Claimant 
contends he is entitled to an award for permanent total disa-
bility. -

Claimant, then a 56 
a compensable injury on August 
mat, landing on his right hlp. 
strain and hip contusion. 

year old meat cutter, sustained 
10, 1973 when he slipped on a floor 

o1agnos1s was acu~e lUffibO~~~ral 

Claimant came under the care of Dr. Cruickshank who 
performed a laminectomy and disc excision on October 19, 1973. 
Dr. Cruickshank released claimant for work on a trial basis on 
December 6, 1973; claimant worked a four hour shift and on 
February 19, 1974 was released to return to his regular occupa
tion. 

A nelerminalion Ord~r of July 8, 1974 granted claimant 
32° for 10% unscheduled disability. 

Claimant continued having problems and was referred 
to Dr. Mueller who reque~ted that the claim be reopened. A 
myelogram was negative and on January 30, 1975 Dr. Mueller 
found claimant again stationary. A stipulation of April 10, 
1975 granted claimant an additional 48° for a total award of 
80° for 25% unscheduled disability. 
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The Board finds that claimant's problems are mostly
psychological in nature, hov/ever, they have been exacerbated
by the pain v/hich results from claimant's back injury and the
com.bination finally produced a condition which caused claimant
to cease work and to prevent him from returning to v;ork.

ORDER
The order of the ALJ, dated February 21, 1978, is

affirmed.
Claimant's attorney is hereby granted as a reasonable

attorney fee for his services at Board review, the sum of $100,
payable by Fred  eyer; a

WCB CASE NO. 7-7-7106 SEPTE BER 8, 1978

RICHARD HALL, CLAI ANT
Pamela Thies, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

Reviewed by Board  embers'Wilson, and Phillips.
Claimant requests review by the Board of the order

of the Administrative Law Judge (ALJ) which granted claimant
an award of 70% unscheduled low back disability. Claimant
contends he is entitled to an award-for permanent total disa
bility.

Claimant, then a 56 year old meat cutter, sustained
a compensable injury on August 10, 1973 when he slipped on a floor
mat, landing on his right hip. Diagnosis was acute
strain and hip contusion.

Claimant came under the care of Dr, Cruickshank who
performed a laminectomy and disc excision on October 19, 1973.
Dr. Cruickshank released claimant for work on a trial basis on
December 6, 1973; claimant worked a four hour shift and on
February 19, 1974 was released to return to his regular occupa
tion.

32
A D t rmination Oirdsi: Of July 8, 1974 granted claimant

for 10% unscheduled disability.
Claimant continued having problems and was referred

to Dr.  ueller who requested that the claim be reopened. A
myelogram was negative and on January 30, 1975 Dr.  ueller
found claimant again stationary. A stipulation of April 10,
1975 granted claimant an additional 48'’ for a total award of
80® for 25% unscheduled disability.

%
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On April 12, 1976 claimant's condition was worsening 
Claimant aga~n Dr. TTueller.reguested .the claim be reopened. 

ref'erred to' Dr. Hill who p~rformed exploratory surgery on 
22 ,: 1976. 

I 

ClaiDant was given conservative treatment but didn't 
. res:_Jond and on November 7, 1976 Dr. Hill performed another 
.laminectomv. I .,. 

I 

I 
1 

On January 31, 1977 Dr. Muellei, after examining 
claimani, felt he was stationarv with 50% motion of his back in 
al~ dir~ctions., On April 19, 1~77 claimant was admitted to the· 
Pain Center. 

I 

I 
i tr. ~eres d!agnoseJ lnfractabie 1ow ~ack paln wlth 

radiation into both lower extremities. Claimant also had depres
sion, mbderate to severe, with sleep disturbance and irritability. 
Claimanh was 60 vears old, has a sixth arade education and his 
past wo~king exp~rience has been mostlyJmeat cutting. Dr. 
Seres' discharge sumr:iarv indicates claimant had significant 
disabil~ty ind could-n.'ot return to any heavy type occupation 
but he fould do the most li~ht tfpes of work. 

: A Second Determination ·order of November 10, 1977 
grantedlclaimant an additional 32° for a total of 112° for 35% 
of the maximum. 

I . 
j _ P.r. Painter,, a psychologis.t,, reported on January 1 7., 

1978 that claimant's condition was deteriorating; that he was 
severely depressed at the time of this examination .. 

I Claiman~ ~a~~ifiAd hA ~rA~~fttly hA~ 16~ bAtk ~Aih 
which rkdiates into his leas as far down as his ankles with 
tinglin~ in both feet. Cliimant has not sought any employment 
since ~t ce~sea' his employmeni;after the issuance of the Second 
Determination Order. I 

I - ' 

; l 
; The ALJ found that the medical reports did not 

supportla finding of permanent.total disability. He concluded, 
based oh claimant 1 s age and his three suroeries and hii lack 
of educ~tion that claimant's lqss of wage-earning capacity was 
10%. I 

1 

I I 
i The Board, on de novo review, finds claimant is 

oermanentlv and totallv disabl~d. The medical evidence indi-
... ' .... ...l. 

cates ctaimant could only now ~erfor~ the most light type of -
activittes and claimant i~ 61 ~ears old, has minimal education 
and lacks job skills. Therefore, 'the Board concludes he cannot 
be retr~i~ed for s~ch types of [em~loyment. It should be noted 
the Board ,was furnished a report of Dr. Painter which indicates 
that claimant is permanently and totally disabled. However, 
this re~ort was received after 1the final date for the filinc of 
briefs an4, therefore, was not considered by the Board. ~ 

I 
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and
v;as
 ay

On April 12 , 1976 claimant's condition v:as worsening
again Dr.  ueller ..requested the claim be reopened. Claimant
referred to’ Dr. Hill who performed exploratory surgery on
22p 1976.

resoond
Claimant was given conservative treatment but didn't

and on November 7, 1976 Dr. Hill performed another
laminectomv.

claimant,
On January 31, 1977,Dr.  ueller', after examining
:elt he was stationary with 50% m.otion of his back inall directions., On April 19, 1.977 claimant v.’as admitted to the'

Pain Center.

9

5r. Seres diagnosecl intractable low back pain with
radiation into both lower extremities. Claimant also had depres
sion, moderate to severe, v;ith sleep disturbance and irritability
Claimant was 60 years old, has a sixth grade education and his
past working experience has been mostly meat cutting. Dr.
Seres' discharge summary indicates claimant had significant
disability and could not return to any heavy type occupation
but he could do the most li<yht tjj^pes of v/ork.

A Second Determination'Order of November 10, 1977
granted I claimant an additional 32° for a total of 112° for 35%
of the maximum.

Dr. Painter., a psychologis.t,, reported on January 17,
1978 that claimant's condition was deteriorating; that he was
severely depressed at the time of this examination.j Claimant ha hasl6wbaak painwhich radiates into his legs as far down as his ankles with
tingling in both feet. Claimant has not sought any employmentsince he ceased'his employm.ent !after the issuance of the Second
Determination Order.1

The ALJ found that the medical reports did not
support a finding of perm.anent ,total disability. He concluded,
based oh claimant's age and his three surgeries and his lack
of education that claimant's loss of wage earning capacity was
70%.

*I The Board, on de novo review, finds claimant is
permanently and totally disabled. The medical evidence indi
cates claimant could only now' perform the most light type of •
activities and claimant is 61 years old, has minimal education
and lacks job skills. Therefore, the Board concludes he cannot
be retrained for such types ofjemployment. It should be noted
the Board ,was furnished a report of Dr. Painter which indicates
that claimant is permanently and totally disabled. However,
this report vvas received after
briefs and, therefore, was not

the final date for the filing of
considered by the Board.
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The order of the ALJ, date<l March 21, 1978, is 
modified. 

Claimant is hereby granted compensation for p~rmanent 
total disability, effective the date of this order. This is in 

lieu· of the award granted by the hiJ 1s order whlch is afflrmed 
in all other respects. 

Claimant's attorney is granted as a reasonable attorney 
fee for his services at Board review a sum equal to 25% of the 
increased compensation granted claimant by this ore.er, payable 
out of said compensation as paid, not to exceed $2,300. 

WCB CASE NO. 77-5872 

DARYL VANCIL, CLAIMANT 
Michael Strooband, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
R~quest for Review by SAIF 

SEPTEMBER 8, 1978 

Reviewed by Board· Members i·lilson and Phillips. 

The State Accident Insurance Fund requests review 
by the Board of the order of the Administrative Law Judge (ALJ) 
which granted claimant an award of 112° for 35% unscheduled 
disability. ' 

Claimant suffered a compensable injury on January 30, 

1976 while working on the Bpreader 1n a ~lyWQQQ m!il, rhi~ job 
involved considerable twisting and. bending. On February ·12, 
1976 claimant underwent a laminectomy. Claimant. returned to his 
spreader job in May, but the job aggravated his condition and 
by August he was forced to terminate due to severe back pain 
with radiculopathy. 

Dr. Weinman, claimant's treating physician, recommended 
claimant be retrained. Claimant was examined at the Disability 
Prevention Division where Dr. Mason recommended claimant not 

perform excessive lifting, bending or twisting stresses. Also 
claimant was found to .need retraining. On November 1, 1977 
claimant was released for work. 

Claimant completed a course-in small engine repair 
and searched for work in the Medford area but was not successful. 
Cla. imant lives 'in Trail, Oregon, about 25 miles from Medford, 
and he doesn't want to move to a larger city. Claimant 
preserytly does ·light painting of wood products and earns $3.00 
an hour. 

-326-

·• 
ORDER

The order of the ALJ, dated  arch 21., 1978, is
modified.

Claimant is hereby granted compensation for permanent
total disability, effective the date of this order. This is in
lieu' of the award granted by the ALJ*s order which is affirmed
in all other respects.

Claimant's attorney is granted as a reasonable attorney
fee for his services at Board review a sum equal to 25% of the
increased compensation granted claimant by this order, payable
out of said compensation as paid, not to exceed $2,300,

WCB CASE NO. 77-5872
DARYL VANCIL, CLAI ANT
 ichael Strooband, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by SAIF

SEPTE BER 8, 1978

Reviewed by Board'  embers Wilson and Phillips,

The State Accident Insurance Fund requests review
by the Board of the order of the Administrative Law Judge (ALJ)
which granted claimant an award of 112° for 35% unscheduled
disability.

Claimant suffered a compensable injury on January 30,
1976 while working on the spreader in a plywscd milli This job
involved considerable twisting and. bending. On February -12,
1976 claimant underwent a laminectomy. Claimant returned to his
spreader job in  ay, but the job aggravated his condition and
by August he was forced to terminate due to severe back pain
with radiculopathy.

Dr, Weinman, claimant's treating physician, recomm.ended
claimant be retrained. Claimant was examined at the Disability
Prevention Division where Dr.  ason recommended claimant not
perform excessive lifting, bending or tv;isting stresses. Also
claimant was found to .need retraining. On November 1, 1977
claimant was released for work.

Claimant completed a course in small engine repair
and searched for work in the  edford area but V7as not successful.
Claimant lives 'in Trail, Oregon, about 25 miles from  edford,
and he doesn't want to move to a larger city. Claimant
presently does light painting of wood products and earns $3.00
an hour.
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1 ' 

Claimant is 3 3 .years ·old and al though he has a high 
school education it undoubtedly 1•1as obtained through "social 
oromotibn". He has a difficult time understanding what he reads. 
- I 

I 

j The ALJ found claimant is now precluded from work he 
had performed all his adult life and altho~gh claimant has been 

"retr;in~d to do sm.:111 engine rep'air, he lives in an area where 
there a!e few ot~Portunities for such work. Claimant has also 

I -sought this type of employment in the Medford area but has not 
been successful. 

I T·he 2\LJ co~cluded cla;imant was entitled to 112° for 
I Jsi ungchgdulgd digahilitY to compongJtQ him for his logg of 

wage eatning capacity. 

I The Board,· on de novo review, finds claimant's training 
programlwhich h~ completed in i~all engine repair has broadened 
the scope of his earning capacity, therefore, claimant's award 
should Bore "'closely -r·e'f lect his actual loss of wage earning 
capacit~ within the wide range.of industrial occupations. 

) The Board concludes claimant is entitled to an award 
of 64° for 20% unscheduled disability. 

I 
ORDER 

The order of the ALJ, dated January 20, 1978, is 
modified. 

! 
/ Claimant is hereby granted 64° for 20% unscheduled 

disabiljty. This award is in lieu of that award granted by 
the ALJrs order, which, in all other respects, is affirmed. 

' 

I 

I 

r 
l 

SAIF' CLAIM NO. HC 

I 
WALTER R. BUCKLEY, ·GLAIMAflT 

I ' SAIF, Legal Services, Defense 
Own Motion Order 

I 

41353 
I 
I 

I 
Atty. 

SEPTEMBER 12, 1978 

\claimant suffered a compensable industrial injury on 
Septe:r..b9r ,23, ~966 while employe,d as a livestock inspector by 
t~e Por~land Livestock. Market, 1rnc., whose workers'. compensa-
tion coverage was furnished by 1the State Compensation Depart
ment, tfye predecessor of the S~ate Accident Insurance Fund. 
Claimant, who was driving a tr~ck when it was hit by a train, 
suffere4 multiple injuries for ~hich he was hospitalized. 
The clafm ~as ultimately closed by a Determination Order dated 
May 24, :1973 which awarded cla~mant 66° for 60% loss of the 
left leg, :s 0 for 5% loss of th~ right foot and 38 .4° for 20% 
uns<;=hedule.d disability. Claima'.n t' s aggravation rights have 
expired. 
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1 

Claimant is 33 .years 'Old and although he has a high
school education it undoubtedly v;as obtained through "social
oromotion" He has a difficult time understanding v;hat he reads

j The ALJ found claimant is nov; precluded from work he
had performed all his adult life and although claimant has been
retrained to do small engine repair, he lives in an area where
there are few opportunities for such work. Claimant has also
sought this type of employment in the  edford area but has not
been successful.

The ALJ concluded cladmant was entitled to 112° for
3SI unsoh dulQd disability to oompQn atQ him for his loss of
wage earning capacity.

The Board,' on de novo review, finds claimant's training
program which he completed in small engine repair has broadened
the scope of his earning capacity, therefore, claimant's award
should more closely "re'flect his actual loss of wage earning
capacity v;ithin the wide range .of industrial occupations.

The Board concludes claimant is entitled to an award
of 64° for 20% unscheduled disability.

ORDER
The order of the ALJ, dated January 20, 1978, is

modified.
I Claimant is hereby granted 6'4 ° for 20% unscheduled

disability. This award is in lieu of that award granted by
the ALji's order, which, in all other respects, is affirmed.

SAIF CLAI NO. HC 41353 SEPTE BER 12, 1978
WALTER R. BUCKLEY, -CLAI ANT ’ "
SAIF, Legal Services, Defense Atty,
Own  otion Order

Claimant suffered a compensable industrial injury on
September 23, 1966 while employed as a livestock inspector by
the Portland Livestock  arket, ,Inc., whose workers' compensation coverage was furnished by |the State Compensation Depart
ment, the predecessor of the State Accident Insurance Fund.
Claimant, who was driving a truck when it was hit by a train,
suffered multiple injuries for jwhich he was hospitalized.
The claim was ultimately closed by a Determination Order dated
 ay 24 , 11973 which awarded clailmant 66° for 60% loss of the
left leg, -5° for 5% loss of the right foot and 38.4° for 20%
unscheduled disability. Claimaint's aggravation rights have
expired.
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August ~4, 1978 claimant called the Fund and re
quested that this claim be reopened because he had undergone 
surgery on July 20, 1978 consisting of an excision of scar 
and also of the left heel with ~esh grafting. He requested 
that he be paid compensation for time loss and medical ex-. 
penses, contending that the surgery was required as a result 
of his 1966 injury. 

On August 28, 1978 the Fund referred the medical docu
ments including the surgical report ol July~~, i9?9 to the 
Board, stating it would not oppose reopening of the claim if 
the Board found the medical evidence was sufficient to indi
cate that the surgery was caused by the· 1966 injury and rep
resented a worsening of claimant 1 s condition since his last 
award and arrangement of compensation. 

The Board, after stu8yi~g ,n~ rgport from Dr. Pa~qu@si, 
the surgical report and the initial claim filed for the injury 
in 1966, concludes that it should e~ercise its own motion jur
isdiction, pursuant to ORS 656.273, and reopen claimant's 
claim for the payment of compensation, as provided by law, com
mencing 0n the date of the surgery, July 20, 1978, and until 
the claim is closed pursuant to the provisions of ORS 656.278. 

IT IS SO ORDERED. 

SAIF CLAIM NO. A 310030 

OHMAN E. CHRISTOPHER, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
own Motion Determination 

SEPTEMBER 12, 1978 

On August 7, 1952 claimant sustained a compensable in
jury to his left foot while employed by Jim Whitaker Logging 
Company. The carrier was the State Industrial Accident Comrni
sion, predecessor of the State Accident Insurance Fund. The 
claim was accepted and initially closed witb an award of com
pensation equal to 50% loss of function of the left foot. 

on Decembe. Jl, ~~7? the claimant requested the ~oard" 
to reopen his claim pursuant to its own motion jurisdiction. 
This request was supported by medical reports from Dr. James 
w. Brooke who was of" the opinion that claimant's present con
dition was related to_ the 1952 injury and represented a wor
sening of said condition. 

On February 28, 1978 the Board issued its Own Hotion 
Order remanding claimant's claim to the Fund to be accepted and 
for the payment of compensation commencing February 15, 1977 C, 
which was the date claimant was hospitalized for exploration 

-328-
------- -----

On August . , 1978 claimant called the Fund and re
quested that this claim be reopened because he had undergone
surgery on July 20, 1978 consisting of an excision of scar
and also of the left heel with mesh grafting. He requested
that he be paid compensation for time loss and medical ex-
penses, contending that the surgery was required as a result
of his 1966 injury.

• On August 28, 1978 the Fund referred the medical docu
ments including the surgical report ol July 2fi, 1999 to theBoard, stating it would not oppose reopening of the claim if
the Board found the medical evidence was sufficient to indi
cate that the surgery was caused by the- 1966 injury and rep
resented a worsening of claimant's condition since his last
award and arrangement of compensation.

The Board, after studylft^ thS PSport from Dl. PasgUSSl,the surgical report and the initial claim filed for the injury
in 1966, concludes that it should exercise its own motion jur
isdiction, pursuant to ORS 656.278, and reopen claimant's
claim for the payment of compensation, as provided by law, com
mencing on the date of the surgery, July 20, 1978, and until
the claim is closed pursuant to the provisions of ORS 656.273,

IT IS SO ORDERED.

SAIF CLAI NO. A 310030 SEPTE BER 12, 1978

OH AN E. CHRISTOPHER, CLAI ANT
SAIF, Legal Services, Defense Atty.
Own  otion Determination

On August 7, 1952 claimant sustained a compensable in
jury to his left foot while employed by Jim Whitaker Logging
Company. The carrier was the State Industrial Accident Commi-
sion, predecessor of the State Accident Insurance Fund. The
claim was accepted and initially closed with an award of com
pensation equal to 50% loss of function of the left foot.

On D comb t 31r 1?77 the claimant requested the Boardto reopen his claim pursuant to its own motion jurisdiction.
This request was supported by medical reports from Dr. James
W. Brooke who was of the opinion that claimant's present con
dition was related to. the 1952 injury and represented a wor
sening of said condition.

On February 28, 1978 the Board issued its Own  otion
Order remanding claimant's claim to the Fund to be accepted and
for the payment of compensation commencing February 15, 1977
which was the date claimant was hospitalized for exploration
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of the old area.of osteo_m.yelitis. 

On August 11, 1978 the Fund submitted the file to the 
BvaJ. ua t1on IDi Yi5 iori of the Norl'iero' · com~enoat.ion i;iepattm~nt 
and requested a determination. The Evaluation Division rec
ommended to the Board that claimant be granted additional com-
9ensation qnly for temporary total: disability from August 15, 
1977 through Novemoer 11, 1977 inclusively. 

ability 
sively. 
claimant 

ThJ Board concurs•·· in the reconmendation. 

ORDER 

Claimant is awarded compensation for temporary total dis
frdm August 15, 1977 through· November 11, 1977, inclu
This is in addition to .any awards previously granted 
fcir this August 17, 1952 industrial injury. 

I 

I 
I 

I 
WCB CASE NO. 77-18 
I 

SEPTEMBER 12, 1978 

CARLOS DUFF.Yr CLAI r-1.ANT . 
J. David K~ger,.Claimant 1 s Atty. 
SAIF, Legall Services, Defense Atty. 
Request fori Review by Claimant . : 

revi~wed; by Bp_grd Members Wilspn and Phillips. 

Claimant requests and the Fund cross requests review 
by.the Boar~ of the order of the ·A~ministrative Law jud9e (~J) 
which affirked the denial by the Fund for claimant's heart 
condition b'ut awarded claimant 160f for 50% unscheduled angina 
disability ·I ! · 

Claimant contends he is:entitled to an award for 
permanent tbtal.disability. The Fund contends the award should I . I . 
be reversed. . 1 • 

1 1 · . ff: . f h I C aimant was a trust o icer or t e State Veterans 
Department land his job was acting iis a trustee and handling 
money for v1eterans who were incompetant and disabled. Claimant 
contends thkt this job was quite slressful due to his extra·· . 
heavy worklbad and also because of I the animosi tv between the · 

I _. 

director of the Department of Veteran's Affairs· and the assistant 
director of cJ.aimant's division. I 

I 
.· ' 

In:September, 1975 claimant suffered chest pains and 
was hospita:li?ed with a diagnosis of a possible myocardial . 
infarction. •1 Clairna_nt ret'urned to ~ork but continued to have 
chest pains £:tom time to time. Onl October 4, 1976 claimant 
suffe~ed·a ~e❖ere attack of a~gin~ for which he was hospitalized. 
The diagnoses were acute chest pain, probably prolonged angina, 

. . . . ·. -32J . . 
I 

of the old

On

9area^ of osteomyelitis.
August 11, 1978 the Fund submitted the file to theEvaluation iDivision of th WorKers''Comoenaation Department

and requested a determination. The Evaluation Division rec
ommended to' the Board that claimant be granted additional com
pensation only for temporary total' disability from August 15,
i977 through November 11, 1977 inclusively.

I
The Board concurs-’in the recommendation.

ORDER , ' "

Claimant is awarded compensation for temporary total dis
ability from August 15, 1977 through' November 11, 1977, inclu
sively. Thiis is in addition to any awards previously granted
claimant for this August 17, 1952 industrial injury.

WCB CASE NO. 77-18 SEPTE BER 12, 1978

CARLOS DUFFY^ CLAI ANT
J. David Kryger,, Claimant' s Atty.
SAIF, LegaU Services, Defense Atty.
Request for Review by Claimant

Reviewed by Bp,ard  embers Wilson and Phillips.
Claimant' requests and the Fund cross requests review

by_the Board of the order of the Administrative Law Judge (ALJ)
which affirmed the denial by the Fund for claimant’s heart
condition but awarded claimant 160° for 50% unscheduled angina
disability.

Claimant contends he is I entitled to an award forpermanent total.disability.be reversed!. The Fund contends the award should

Claimant was a trust officer for the State Veteran'sDepartment ^and his job was acting as a trustee and handling
money for veterans who were incompetant and disabled. Claimant
contends that this job was quite stressful due to his extra'
heavy workload and also because of the animositv between the
director of
director of

the Department of Veteran's Affairs and the assistant
claimant's division.
In;September, 1975 claimant suffered chest pains and

was hospitalized with a diagnosis of a possible myocardial
infarction,
chest pains

Claimant returned to v;ork but continued to have
from time to time. On

suffered-a severe attack of angina
October 4, 1976 claimant
for which he v;as hospitalized.

The diagnoses were acute chest pain, probably prolonged angina.

329- -

( 

1 



      
      

            
         

    

          

        
          
            

         
       

         
         
           

        
          
       

         
         
         

          
      

       
        

        
          

          
     

         
           

           
            

          
  

               
         

    

         

myocardial infarcti"on, border 1 ine \~iapetis, obesity, 
hypertension and arteriosclerotic heart disease. Claimant 
filed a clai~ and on December 22, 1976 the Fund issued a partial 
denial, accepting the attacks' of angina but denying any 
responsibility for cliamant's ·underlying heart disease. 

A Determinatlon t'irder' of H~ii~h 2, 1977 gr;;rntQd 
claimant benefits for time loss only. 

Dr. Moore, claimant's treating physician, on June 10, 
1977 stated that claimant's stress at work was a contributing 
factor to his coronary artery disease, but on July 29, 1977 he 
qualified that statement by saying claimant's work stress may 
not be as inportant as other risk factors. 

On August 9, 1977 Dr. lvysham, a cardiologist, who 
examined claimant, noted that since claimant had ceased his 
employment, at the advice of his physician, his chest pains were 
less frequent. Dr. Wysham believed that claimant's symptoms 
were brought on by stress at work, therefore, claimant's health 
would not permit him to continue his employment. 

On October 6, 1977 Dr. Kloster, a cardiologist, after 
examining claimant, felt that claimant's work stress did not 
contribute to the underlying heart disease, however, the stress 
did bring on attacks of angina and these attacks eventually ~ 
prevented claimant from doing his usual work. w, 

Dr. Kloster, upon being deposed, testified that 
claimant's angina attacks caused temporary effects but caused 
no damage permanently to his heart. However, claimant's 
cessation of his employment was indicated by them. Dr. Kloster 
said he would recommend claimant quit work at this job because 
rGpQJtGd 2ngina attacks eventually l~~~ t9 a myocardial infarction. 

The ALJ found claimant was forced to quit-his employ
ment due to his compensable angina condition, and that his loss 
of wage earning capacity due to this condition would be adequately 
compensated· for by an award equal to 50% of the maximwn. He 
did not find that the medical evidence suggested a finding of 
permanent total disability. 

llowev~r, th~ ALJ found th@ underlying heatt Q~~~~~~ 
was not compensable and he affirmed the partial denial .• 

The Board, after de nova ·review, concurs with the 
conclusions reached by the ALJ. 

ORDER 

The order of the ALJ, dated Harch 29, 1978, is 
affirmed. 
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doubtful myocardial infarction, borderline diabetis, obesity,
hypertension and arteriosclerotic heart disease. Claimant
filed a claim and on December.22, 1976 the Fund issued a partial
denial, accepting the attacks of angina but denying any
responsibility for cliamant's-underlying heart disease.

A Determination Ord r' of 2, 1977claimant benefits for time loss only.

Dr.  oore, claimant’s treating physician, on June 10,
1977 stated that claimant's stress at work was a contributing
factor to his coronary artery disease, but on July 29, 1977 he
qualified that statement by saying claimant's work stress may
not be as important as other risk factors.

On August 9, 1977 Dr. Wysham, a cardiologist, who
examined claimant, noted that since claimant had ceased his
employment, at the advice of his physician, his chest pains were
less frequent. Dr. Wysham believed_ that claimant's symptoms
were brought on by stress at work, therefore, claimant's health
would not permit him to continue his employment.

On October 6, 1977 Dr. Kloster, a cardiologist, after
examining claimant, felt that claimant's work stress did not
contribute to the underlying heart disease, however, the stress
did bring on attacks of angina and these attacks eventually
prevented claimant from doing his usual work.

Dr. Kloster, upon being deposed, testified that
claimant's angina attacks caused temporary effects but caused
no damage permanently to his heart. However, claimant's
cessation of his employment was indicated by them. Dr. Kloster
said he would recommend claimant quit work at this job because
PQp atQd angina attacks  v ntually, ^ myocardial infarction

The ALJ found claimant was forced to quit his employ
ment due to his compensable angina condition, and that his loss
of wage earning capacity due to this condition would be adequately
compensated' for by an av;ard equal to 50% of the maximum. He
did not find that the medical evidence•suggested a finding of
permanent total disability.

How vsi?, th ALJ found th und rlying h art aissas was not compensable and he affirmed the partial denial..
The Board, after de novo review, concurs with the

conclusions reached by the ALJ,
ORDER

The order of the ALJ, dated  arch 29, 1978, is
affirmed. m
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J SAIF CLAIM NO. AC 706 75 

FRANK W .1 ~I CKMAN, CLAI~T 
Emmons, /Ky le, Kropp & Kryger, 

Claimant's Attys. 
SAIF, L~gal Services, Defense Atty. 
Own Motion Order 

SEPTEMBER 12, 1978 

ion April 13, 1978 claimant, by and through his attor
ney, pe~itioned the Board to exercise its own motion juris
diction/and reopen his claim for a compensable injury sus
tained on April 24, 1967 while he was in the employ of Nid
\vi llame~te Lumber Corporation, \·!hose carrier \,'as ti1e State 
Acciden~ Insurance Fund. 

I 

: The claim was closed by a D~l~~mi~a~ion OrdQI d~t~d 
!·~ay 2 0,; 196 9 whereby claimant was awarded compensation equal 
to 15% ~ass of an arm by separation for unscheduled disability 
and 5% Qoss of use of the left leg. Claimant appealed from 
the De~ermination Order and a Hearing Officer's order dated 
August !11, 19 70 increased the award to 100 ° for loss of an 
arm by !separation for· his unscheduled disability and to 50 ° 
loss of the use of the left leg. 

I 
I 

! On February 1, 1974 claimant filed a claim for aggra
vation;j it .,,a~ settled by a st:ipulation, dated September 9, 
1974, which increased claiman~'s unscheduled disability award 
to 128)8° loss of an arm by se~aration bGt made no change 
in the award of 50° loss of the use of the left leg. 

... f - • ..... ~--.. ., 

Claimant's aggravation rights now have expired and 
claima0t alleges that he has been required to seek additional 
medical care and treatment and that his condition has worsened 
and heiis unable ilt the prese~t time to perform any gainful 
ernploy~1ent. He. further alleges, that he has not received any 
type of further injury or accident which has contributed to 
his pr~sent disability and that his present condition is 
directly related to the 1967 industrial injury. 

In support of claimant's petition, the report of Dr. 
Embick, dated December 11, 1977, was submitted by claimant. 

On April 18, 1978 the :Board informed the Fund of claim
ant's teguest and asked it to :respond thereto. On April 28, 
1978 the Fund replied, stating it had reviewed claimant's 
applic~tion and Dr. Embick's :r'eport in support thereof; that 
Dr. Embick recommended no speci·fic treatment and, therefore, 
the FuAa found no justification for reopening the claim. How
ever, htie Fund did request thdt the Board delay its decision 
until h further medical evalu~tion of 1 claimant's condition, 
stating that an appointment h~d been made for claimant to be 

seen b', the Orthopaedic Consul~:~:~ on May 16, 1978. 

c

O'

o

SAIF CLAIM NO. AC 70675 SEPTEMBER 12, 1978

FRANK W. HICK AN, CLAI ANT
Emmons, Kyle, Kropp & Kryger,

Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Own  otion Order

iOn April 13, 1978 claimant, by and through his attor
ney, petitioned the Board to exercise its ov;n motion juris
diction! and reopen his claim for a compensable injury sus
tained on April 24, 1967 while he was in the employ of  id-
Willamette Lumber Corporation, v;hose carrier was the State
Accident Insurance Fund.

! The claim was closed Ly a Det45?miKation OldGI dst§d
Hay 20,; 1969 whereby claimant was awarded compensation equal
to 15% loss of an arm by separation for unscheduled disability
and 5% loss of use of the left leg. Claimant appealed from
the Determination Order .and a Hearing Officer's order datedAugust |ll, 1970 increased the award to 100° for loss of an
arm by [separation for his unscheduled disability and to 50°
loss of the use of the left leg.

’j On February 1, 1974 claimant filed a claim for aggravation?! it was settled by a stipulation, dated September 9,
1974, which increased claimant's unscheduled disability awardto 128Js° loss of an arm by separation but made no change
in the award of 50° loss of the use of the left leg.

Claimant's aggravation rights now have expired and
claimant alleges that he has been required to seek additionalm.edicai care and treatment and that his condition has worsened
and he I is unable at the present time to perform any gainful
employment. He further alleges^ that he has not received any
type of further injury or accident which has contributed to
his present disability and that his present condition is
directly related to the 1967 industrial injury.

In support of claimant's petition, the report of Dr.
Embick, dated December 11, 1977, was submitted by claimant.

On April 18, 1978 the Board informed the Fund of claim
ant's request and asked it to irespond thereto. On April 28,
1978 the Fund replied, stating it had reviewed claimant's
application and Dr. Embick's report in support thereof; that
Dr. Embick recomraended no specific treatment and, therefore,
the Fund found no justification for reopening the claim. How
ever, the Fund did request that the Board delay its decision
until a further medical evaluation of, claimant's condition,
stating that an appointment had been made for claimant to be
seen by the Orthopaedic Consultants on  ay 16, 1978.
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On August 21, 1978 the Fund was req11ested to advise 
the Board of the results of this evaluation by the Orthopaedic 
Consultants. On August 23, 1978 the Board and claimant's t; 
attorney each was furnished a copy of the report from the 
Orthopaedic Consultants. The Fund stated that report had been 
placed in.the claim file and not called to the proper parties' 
attention. Bas~d upon thi~ rgport, thQ Fund oppe~~o ~l~iffl~~l's 
request for own motion relief. 

The three physicians, after examining claimant on May 
16, 1978, found claimant to be medically stationary and stated 
that, in their opinion, there was no significant difference 
between claimant's condition at the present time and his con
dlllon on §eptember 9, 1974, the d~te of the last award or 
arrangement of compensation received by claimant for this in
jury. They recommended the clai~ should not be reopened. 

The Board, after considering the reports from·the Or
thopaedic Consultants and Dr. Embick, conclude that there is 
no justification, at this time, for reopening claimant's claim 
and that claimant's petition should be denied. 

IT IS SO ORDERED. 

WCil CAfl£ NO. ??-l~~~ 

SUSAN JOHNSON, CLAIMANT 
Evohl F. Malagon, Claimant's Atty. 
Order 

I 
SEPTEMBER 12, 1978 

oi August 15, 1978 the Board entered its ~rder in the 
. above entitled matter deny~n5 ~l~~mant'o rflqUfl5t for the Board 
to exercise its own motion jurisdiction, pursuant to·ORS 656.278, 
and allow claimant to have a hearing on the partial denial made 
by the employer and its carrier on July 23, 1976 and which claim
ant failed to request a hearing within 60 days. 

The claimant's request failed to state why claimant had 
not requested a hearing on the propriety of the denial within 
the statutory time. 

On August 24, ·1978 claimant's attorney requested the 
Board to reconsider its ordei, stating that the respons~bility 
for the failure to make a timely appeal was that of claimant's 
previous attorney; that she had subsequently fired that attor
ney and sought the legal advice of her present counsel after 
the appeal time had run. 

The failure to make a timely appeal by claimant's attar- ,Q\ 
ney is imputed to claimant; it cannot be considered as g0od ~-

-332-

On August 21, 1978 the Fund was requested to advise
the Board of the results of this evaluation by the Orthopaedic
Consultants, On August 23, 1978 the Board and claimant's
attorney each was furnished a copy of the report from the
Orthopaedic Consultants. The Fund stated that report had been
placed in.the claim file and not called to the proper parties'
att ntion. Dasid upon this r port, th Fund oppos d  laimant' 
request for own motion relief.

The three physicians, after examining claimant on  ay
16, 1978, found claimant to be medically stationary and stated
that, in their opinion, there was no significant difference
between claimant's condition at the present time and his con
dition on September 9, 1974, the date of the last award or
arrangement of compensation received by claimant for this in
jury. They recommended the claim should not be reopened.

The Board, after considering the reports from'the Or
thopaedic Consultants and Dr. Embick, conclude that there is
no justification, at this time, for reopening claimant's claim
and that claimant's petition should be denied.

IT IS SO ORDERED.

' WCB CASE NO. 77-1252 September 12, 1978
SUSAN JOHNSON, CLAI ANT
Evohl F.  alagon, Claimant's Atty.
Order

On August 15, 1978 the Board entered its order in the
above entitled matter denying ?lailtiant' 5 PGqUSSt EOI the BOaid
to exercise its own motion jurisdiction, pursuant to-ORS 656.278,
and allow claimant to have a hearing on the partial denial made
by the employer and its carrier on July 23, 1976 and which claim
ant failed to request a hearing within 60 days.

The claimant's request failed to state why claimant had
not requested a hearing on the propriety of the denial within
the statutory time.

On August 24, 1978 claimant's attorney requested the
Board to reconsider its order, stating that the responsibility
for the failure to make a timely appeal was that of claimant's
previous attorney; that she had subsequently fired that attor
ney and sought the legal advice of her present counsel after
the appeal time had run.

The failure to make a timely appeal by claimant's attor
ney is imputed to claimant; it cannot be considered as good
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I 
cause fo~ claimant not to have filed her request for heuring on the d:eniai' within the 60 days required by statute. 

I 
jThe motion to reconsider the Board's order of August 15, 

1978 ·is idenied·. 

i 

i 
I 

WCB CASE NO. 77-7667 

~0~~ L~TNINGERr. CLAIMANT 
Charles- 1 Seagraves, Claimant• s 
John Kl9r, Defense Atty. 
order of Dismissal 

I 

Atty. 

SEPTEMBER 12, 1978 

I 

I A request for review, having been duly filed with the ivorkers' Compensation Board in the above entitled matter by the kmployer, and said request for review.now having ~een 
withdra~n, l. •••~THEREFORE ORDERED that ~he 0req~est ·for.review now pending before the Board 1s hereby dismissed and the 6~S~r of the Administrative Law Judge is final by operation of law. 

WCB CASE NO. 77-5863 SEPTEMBER 12, 1978 
I RAMON D. MATA, CLAIMANT 

Frohnmayer & Deatherage, Claimant's Attys. SAIF, ~egal Services, Defense Atty. 
Order 

On August 30, 1978 the; Board received ·a request .from the State Accident Insurance Fund to reconsider its Order on Review entered in the above entitled matter on August 4, 19_78. 

The Board, after due consideration of· the facts set forth in the request, finds no: justification for reconsider-• • I . ,, 1ng its! order, .therefore, the:~equest should be denied. 

IT IS SO ORDERED. 

I 

,-

-333-

'■'^ORDER

The motion to reconsider the Board’s order of August 15,
1978 Is Idenied.

caus for claimant not to hav fil d h r r qu st for h aring
on th d nial within th 60 days r quir d by statut .

I WCB CASE NO. 77-7667 SEPTE BER 12, 1978
I;^g)JS LEININGER, CLAI ANT

CharlesjSeagraves, Claimant's Atty.
John Klpr, Defense Atty.
Order of Dismissal

I
■ A request for review, having been duly filed with

the Workers' Compensation Board in the above entitled matter
by the employer, and said request for review now having been
withdrawn,j IX THEREFORE ORDERED that the request 'for reviewnow pen^ding before the Board is hereby dismissed and the Aifdsr
of the Administrative Law Judge is final by operation of law.

WCB CASE NO. 77-5863 SEPTE BER 12, 1978

RA ON D.  ATA, CLAI ANTFrohnma'yer & Deatherage, Claimant's Attys.
SAIF, L'egal Services, Defense Atty.
Order

On August 30, 1978 the. Board received a request .from
the State Accident Insurance Fund to reconsider its Order on
Review entered in the above entitled matter on August 4, 1978

The Board, after due consideration of the facts set
forth in the request, finds no, justification for reconsider
ing its order, therefore, the'request should be denied.

IT IS SO ORDERED.
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WCB CASE NO. 77-7266 

CARL PENLAND, CLAIMANT 

~vohl F. Malagon, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Order of Dismissal 

SEPTEMBER 12, 1978 

A request for review, having been duly filed with the 
Workers' Compensaticin Board in the abo~e entitled matter by the 

c1a~m~nt1 ~n~ ~~id requeat for review now h~ving b@@n withdr~wn, 
IT IS THEREFORE ORDERED that the request for review now 

pending before the Board is hereby dismissed and the order of the 
Administrative Law Judge is final by. operation of law. 

WCB CASE NO. 76-1723 
WCB CASE NO. 76-4261 

RICHARD C. PICK, CLAIMANT 
Pozzi, Wilson, Atchison, Kahn & 

O'Leary, Claimant's Attys. 
Charl@b ~aulson,· Dgfgngg A!ty. 
Order on Remand 

SEPTEMBER 12, 1978 

On December 8, 1977 an Order on Review was entered in 
the above entitled matter wherein the majority of the Board 
modified the order of the Referee, dated April 12, 1977, which 
had granted claimant an aw~rd for permanent total disabi~ity 
by reducing said award to 256° for 80% of the maximum allowed 
by unscheduled disability. · 

Claiman~, hy ~~& lht6ugh his al!orney, pel!l!one& the 
Court of Appeals for judicial review of the Board's order. 
On July 5, 1978 the Court of Appeals reversed the Board's 
order and remanded it to the Board with instructions to re
instate the order of the Referee. 

The Board received the Judgment and Mandate from the 
Court of Appeals on September 5, 1978 and in compliance 
therewith does hereby set aside its Order on Review entered 
on December 8, 1977 and reinstates in its entirety the Opin
ion and Order of the Referee dated April 12, 1977. 

-334-

• CARL PENLAND, CLAI ANT
Evohl F.  alagon, Claimant's Atty.
SAIF, Legal Services, Defense Atty,
Order of Dismissal

A request for review, having been duly filed with the
VJorkers' Compensation Board in the above entitled matter by the
claimant) and said r gu at for r vi w now having b§@n withdrawn,

IT IS THEREFORE ORDERED that the request for review now
pending before the Board is hereby dismissed and the order of the
Administrative Law Judge is final by. operation of law.

WCB CASE NO. 77 7266 SEPTEMBER 12, 1978

«

WCB CASE NO.
WCB CASE NO.

76-1723
76-4261

SEPTE BER 12, 1978

RICHARD C. PICK, CLAI ANT
Pozzi, Wilson, Atchison, Kahn &

O'Leary, Claimant's Attys.
Charl@E Paulson, D fonsQ Atty.Order on Remand

On December 8, 1977 an Order on Review was entered in
the above entitled matter wherein the majority of the Board
modified the order of the Referee, dated April 12, 1977, which
had granted claimant an award for permanent total disability
by reducing said award to 256° for 80% of the maximum allowed
by unscheduled disability.

Claimant, f y and through hIS attorney, petitioned theCourt of Appeals for judicial review of the Board's order.
On July 5, 1978 the Court of Appeals reversed the Board's
order and remanded it to the Board with instructions to re
instate the order of the Referee.

The Board received the Judgment and  andate from the
Court of Appeals on September 5, 1978 and in compliance
therewith does hereby set aside its Order on Review entered
on December 8, 1977 and reinstates in its entirety the Opin
ion and Order of the Referee dated April 12, 1977,
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I 
SAIF CLAIM NO. HC 360467 SEPTEMBER 12, 1978 

FAANK f{AiMEg, CLAIMANT -· ! -_. : 
Kirkpati"ick & Howe, Claimant's iAttys. 

I , 

SAIF, Legal Services, Defense Atty. 
own Motion Order · 

I 
I Clai_mant sut;Le,red a compensable injury while employed 

by Small Parts Manufacturing, Inc., whose workers' compensation 
coverag~ was furnished by the State Accident Insurance Fund. 
The dat~ of the injury was Barch 6, 1972, the claimant's claim 
has beeh closed and his aggravation rights have expired. The 
lJQt dWJrd and arrangement of ~ornp~nsation received bl claim-
ant wasl on March 29, 1974 when claimant 1 s award for his right ieg 
was inc~eased to 90° for 60% disability of his right leg and 
his prerious award of 48° for 15% unscheduled disability was 
affirmer. . 

I 
, On August ·14·,·--1978 the claimant, by and through his 

attorn~y, requested the Fund to accept claimant's claim for 
aggravition and pay for claimant's on-going treatment and the 
brace r;ecornmended by Dr. Robins.· Claimant furnished supportive 
reports

1 
from Dr,- Robins, Dr. Marble and Emanuel Hospital. 

I On August 28, 1978 the: Fund responded, stating that 
claima~t•s aggravation ~ights had expired but it would be re
sponsible for payment of neces'sary and• related medical expen
ses du~ to the 1972 injury. The question of entitlement to ad
ditiondl compensation would have to be determined by the 
1·Jorkers' Compensation Board pursuant •~to its own motion juris
dictioJ granted by ORS 656.278.· The Fund forwarded a copy of 
claimaht•s request anJ supporbing fil~di~Al rgport~ to th@ 
Board for their consideration.: 

I 

/ The Board, after care~ully considering the reports 
from Dr. Robins and Dr. Marble, concludes that the claimant's 
preseni condition_j§_ due, at ieast to a certain extent, ~o his 
industtial injury sustained oq March· 6, 1972 and that it does 
repres~nt a worsening since claimant's last award of compen
sation! for that injury which � as granted on March 29, 1974. 

I i ORDER 

i Claima~t's claim for 1 an industrial injury suffered on 
March 16, 1972 .1.s hereby reman~ed to the State Accident Insur
ance F1und to be accepted and for the payment of compensation, 
as prQvided by law, commencing on Barch· 8, 1978 and until closed 
pursu~nt to the provisions of[ ORS 656.278, le~s time worked. 

· · I Claimant's attorney ib hereby granted.as a reasonable 
attorney's fee a sum equal tol 25% of the increased compensation 
for ternpo~ary total disabili~y granted by this order, payable 

out of said compensation as pi~:~

5

~ot to exceed $500. 

t

9

SAIF CLAIM NO. HC 360467 SEPTEMBER 12, 1978

frank ?iXI ES, CLAI ANT j
Kirkpatrick & Howe, Claimant's'Attys.
SAIF, Legal Services, Defense Atty.
Own  otion Order

}
Claimant suffered a compensable injury while employed

by Small Parts  anufacturing, Inc., whose workers’ compensation
coverage v;as furnished by the State Accident Insurance Fund.
The date of the injury was  arch 6, 1972, the claimant's claim
has been closed and his aggravation rights have expired. The
last award ^nd arrangement of compensation received by claimant was| on  arch 29, 1974 when claimant's award for his right
v;as increased to 90° for 60% disability of his right leg and
his previous award of 48° for 15% unscheduled disability was
affirmed.

1 eg

' On August 14->-'1978 the claimant, by and through his
attorney, requested the Fund to accept claimant's claim for
aggravation and pay for claimant's on-going treatment and the
brace r|ecommended by Dr. Robins.' Claimant furnished supportive
reports from Dr. Robins, Dr.  arble and Emanuel Hospital.

On August 28, 1978 the: Fund responded, stating that
claimant’s aggravation rights had' expired but it would be re
sponsible for payment of necessary and'related medical expen
ses due to the 1972 injury. The question of entitlement to ad
ditional compensation would have to be determined by the
Workers' Compensation Board pursuant "to its own motion juris
diction granted by ORS 656.278.' The Fund forwarded a copy of
claimant's request and supporting frtddlCal IQDOrtE tO thS
Board for their consideration.;. .j The Board, after carefully considering the reportsfrom Dr. Robins and Dr.  arble, concludes that the claimant's
present conditionals.due, at least to a certain extent, to his
industrial injury sustained on  arch' 6, 1972 and that it does
represent a worsening since claimant's last award of compen
sation for that injury which was granted on  arch 29, 1974.

iORDER
Claimant's claim for, an industrial injury suffered on

 arch |6, 1972 is hereby remanded to the State Accident Insur
ance FjUnd to be accepted and for the payment of compensation,
as provided by law, commencing on  arch' 8, 1978 and until closed
pursuant to the provisions of| ORS 656.278, less time worked.

j Claimant's attorney is hereby granted as a reasonableattorney's fee a sum equal tol 25% of the increased compensation
for temporary total disability granted by this order, oayable
out of said compensation as paid, not to exceed $500.
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CLAIM "No. B 100466 

GENEVIEVE REYNOLDS, CLAIMANT 
Emmons, Kyle, Kropp & Kryger, 

Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Amended Own Motion Determination 

SEPTEMBER 12, 1978 

On May 30, 1978 an Own Motion Determination was 
entered in the above entitled matter which erroneously granted 
claimant compensation e½ual to 32° for 10% unscheduled psychiatric 
disability. 

This award was based upon cialmant 1s industrial injury 
sustained on December 26, 1964 at which time the maximum award 
for unscheduled disability was 145°. Therefore, claimant's 
award for 10% unscheduled psychiatric disability is equal only 
to 14.5° and the Board's Own Motion Determination should be 
amended by substituting 14.5° for 32° on the last line of the 
last paragraph on page 2 and also on the third. line of the first 
paragraph under the "Order" portion of the Own 1'1otion Determina-. 
tion. 

In a~i 9th~, ,~~Feit~ the Qwn NQtian Determination 
should be ratified and reaffirmed. 

IT IS SO ORDERED. 

WCB CASE NO. 78-2099 

WALTER G. SMITH, CLAIMANT 
Ringo, Walton, Eves & Gardner, 

Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
own Motion Order 

SEPTEMBER 12, 1978 

On August 10, 1978 the Board received from claimant, by 
and through his attorney, a request to reopen a compensable 
industrial accident sustained by claimant in 1962. Claimant's 
aggravatin~ right~ have expired. ~he. request for own motion 
relief, pursuant to ORS 656.278, was supported by a medical re
port from Dr. McGee, dated July 18, 1978~ which specifically 
relates claimant's present condition to his industrial injury. 

On August 11, 1978 the Board informed the Fund, which 
had received a copy of claimant's request, to advise it of 
the Fund's position within 20 days. 

On August 22, 1978 the Fund replied, stating it would 
not oppose the claimant's reque~t for own motion relief. It 
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GENEVIEVE REYNOLDS, CLAI ANT
Emmons, Kyle, Kropp & Kryger,

Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Amended Own  otion Determination

SAIF CLAIM'bJO. B 1004.66 SEPTEMBER 12, 1978

On  ay 30, 1978 an Own  otion Determination was
entered in the above entitled matter which erroneously granted
claimant compensation equal to 32® for 10% unscheduled psychiatric
disability.

This award was based upon', claimant's industrial ,injury
sustained on December 26, 1964 at which time the maximum award
for unscheduled disability was 145°. Therefore, claimant's
award for 10% unscheduled psychiatric disability is equal only
to 14.5° and the Board's Own  otion Determination should be .
amended by substituting 14.5° for 32° on the last line of the
last paragraph on page 2 and also on the third line of the first
paragraph under the "Order" portion of the Own  otion Determina-,
tion.

In all th Qm liQUon DGtsrniination
should be ratified and reaffirmed.

IT IS SO ORDERED.

SEPTE BER 12, 1978WCB CASE NO, 78-2099

WALTER G. S ITH, CLAI ANT
Ringo, Walton, Eves & Gardner,
Claimant’s Attys,

SAIF, Legal Services, Defense Atty.
Own  otion Order

On August 10, 1978 the Board received from claimant, by
and through his attorney, a request to reopen a compensable
industrial accident sustained by claimant in 1962. Claimant's

hav  xpir d, Th request for own motion
relief, pursuant to ORS 656.278, was supported by a medical re
port from Dr.  cGee, dated July 18, 1978, which specifically
relates claimant's present condition to his industrial injury.

On August 11, 1978 the Board informed the Fund, which
had received a copy of claimant's request, to advise it of'
the Fund's position within 20 days.

On August 22, 1978 the Fund replied, stating it would
not oppose the claimant's request for own motion relief. It
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a report from the OrtHopaediE-Consultants, dated 
July 11~ 1978, which indicated .that a great deal of claimant's 
pr~sentl problem~ ~.~ the re,su}t,.of. progressive osteoarthritic 
changes/which have occurred thiough the passage of time sine~ 
the 1962 injury; however, lately, there has been particularly 
great apparent nerve root pressure with increasing pain. Al
though the preponderance of cl~imant's problems rel~tes to 

·the pro~ression of the osteoarihritic changes, the three 
I • 

physicians felt that-there is sqme relationship to his ori-
ginal ~njury which started all;of his problems. They felt 
that th~ decompression type laminectorny suggested by Dr. 
!kGee could possibly be of help to claimant, at least from 
a humadit~.~an standpoint, although it would not get him. 
back irito the labor market. 

i 
; The Board, after study:ing the reports from Dr. McGee 

and the Orthopaedic Consultants and taking into consideration 
the latk of o:::mosi tion to clai'mant' s reauest for own motion 

I ~ - -
relief; concludes that the claimant's request for the Board 
to e~~i~!~e it~ authority, pursuant f~- � RS 656.278, and reopen 

his cl!im for the industrial injury lJenllf~ed !~ ~AIF Cliiffi. 
A 922605 should be granted and the claim should be reopened 
on theldate claimant is adrnitt~d to the hospital for the sur
g·ery r~commended by Dr. HcGee and for the payment of compen
sation) as provided by law, commencing on that date and until 
the claim is closed pursuant to ORS 656.278. 

I , . 

! Clairna~t's attorney s~ould also be granted a reason
able.attorney's fee for his s~rvices equal to 25% of the com
pensation for temporary total 1disabili ty g'ranted by this or
der, Filable out of said compensation as paid, not to exceed 

$soo. I 

I 

I 
I 

IT IS SO ORDERED. 

CLAIM NO~ C70-2564 

ROXANA I STARKS,. CLAIMANT 
Own Motion Determination 

I 

SEPTEMBER 12, 1978 

I 

I Claimant suffered a compensable injury to her back on 
Novernb¢r 13, 1970. Dr. Eisendorf diagnosed a prolapsed disc 
at LS-Sl and treated claimant:conservatively. The claim was 
closedlby a Determination Order dated April 13, 1971 which 
awarded claimant compensationjequal to 32° for 10% unscheduled 
low babk disab~lity. 

I 
I 

: In ~974 Dr._Do~ald_T. Smith, after a myelogram, diagnosed 
a central disc herniation in the lower lumbar soine. There is 
n~ evi~ence that claimant's ciaim was formally ~eopened at that 
time. 
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enclosed a report from the Orthopaedic“ ’Consultants, datedJuly 111 1978, which indicated that a great deal of claimant*s
pr s nt problsnis result .of progressive osteoarthriticchanges which have occurred through the passage of time sinc6
the 1962 injury; however, lately, there has been particularly
great apparent nerve root pressure with increasing pain. Al
though the preponderance of claimant's problems relates to
the progression of the osteoarthritic changes, the three
physicians felt that-there is some relationship to his ori
ginal injury which started all;of his problems. They felt
that the decompression type laminectomy suggested by Dr.
 cGee could possibly be of help to claimant, at least from
3 hUHinnitfltstandpoint, although it would not get him.
back into the labor market.

j
J The Board, after studying the reports from Dr. HcGee

and the Orthopaedic Consultants and taking into consideration
the lack of opposition to claimant's request for owm motion
relief; concludes that the claimant's request for the Board
to authority, pursuant to ORS 656.278, and reopen
his claim for the industrial injury identified &5 CAIF ClilllU
A 922605 should be granted and' the claim should be reopenedon the |date claimant is admitted to the hospital for the sur
gery recommended by Dr.  cGee and for the payment of compen
sation,' as provided by law, commencing on that date and until
the claim is closed pursuant to ORS 656.278.

Claimant's attorney should also be granted a reason
able ' attorney ' s fee for his services equal to 25% of the com
pensation for temporary total 'disability granted by this or
der^ payable out of said compensation as paid, not to exceed
$500.

! IT IS so ORDERED.

CLAI NO. C70-2564
STARKS, CLAI ANT

SEPTE BER 12, 1978
ROXANA
Own  otion Determination

1 Claimant suffered a compensable injury to her back onNovember 13, 1970. Dr. Eisendorf diagnosed a prolapsed disc
at L5-S1 and treated claimant!conservatively. The claim wasclosed! by a Determination Order dated April 13, 1971 which
awarded claimant compensation
low back disability

In 1974 Dr. Donald T.

equal to 32° for 10% unscheduled

X. Smith, after a myelogram, diagnosed
a central disc herniation in the lower lumbar soine. There isno evidence that claimant's claim was formally reopened at that
time.
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August 10, 1977 claimant saw Dr. Blosser who treated 
her conservatively until February 17, 1978. Claimant lost work 
from January 10, 1978 until she was released to return to work 
on February 23, 1978. Dr. Blosser recommended that she not 
spend extensive time lifting boxes or loading trucks. 

On July 28, 1978 the employer, National Biscuit Company, 
advised claimant that it had written to her doctor to obtain 
medical information concerning her injury and had been informed 
that she had last seen him on February 17, 1978. The letter 
requested claimant to return to her doctor if she was still 
having difficulty because of the injury to enable him to make 
a current report on her condition; it· 'further informed claim
ant that if it did not hear from either claim~nt 9• be• ~Q~-
tor within 2 weeks it would assume that claimant had made a 
complete recovery and ·a final determination would be requested 
(WCB Bulletin #9) • . 

Claimant did not reply, therefore, it was assumed that 
she has made a full recovery. 

The Evaluation Division of the Workers' Compensation 
Department recommended to the Board that claimant be awarded 
additional compensation only lor temporary total disability 
from January 10, 1978 through February 22, 1978. 

The Board concurs with this recommendation. 

ORDER 

Claimant is awarded compensation for temporary total 
disability from January 10, 1978 through February 22, 1978. 
This award is in addition to any previous awards granted cla~rn
ant for her industrial injury of November 13, 1970. 

WCB CASE NO. 77-6549 

BARBARA TROW, CLAIMANT. 
Peter Hansen, Claimant's Atty. 
SAIF, L@gal SQruiOQQ, DQfgngg Atty. 
Request for Review by Claimant 

SEPTEMBER 12, 1978 

Reviewed by Board ·Members Wilson and Moore. 

Claimant requests review by.the Board of the order 
· of.the Administrative Law Judge (ALJ) which directed the Fund 
to pay (or reimburse claimant) for all outstanding medical bills 
for Dr. Ferrante's services rendered after August 4, 1977, the 
date of claiman.t's first hearing, plus :mileage related thereto, ~ 
and to pay the bills of·Drs. Grass, Kehr and the Orthopedic 9 
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On August 10, 1977 claimant saw Dr. Blosser who treated
her conservatively until February 17 , 1978. Claimant lost w’ork
from January 10, 1978 until she was released to return to work
on February 23, 1978. Dr. Blosser recommended that she not
spend extensive time lifting boxes or loading trucks.

Oh July 28, 1978 the employer. National Biscuit Company,
advised claimant that it had written to her doctor to obtain
medical information concerning her injury and had been informed
that she had last seen him on February 17, 1978. The letter
requested claimant to return to her doctor if she was still
having difficulty because of the injury to enable him to make
a current report on her condition; it 'further informed claim
ant that if it did not hear from either claimant ^99“
tor within 2 weeks it would assume that claimant had made a
complete recovery and a final determination would be requested
(WCB Bulletin #9).

Claimant did not reply, therefore, it was assumed that
she has made a full recovery.

The Evaluation Division of the V7orkers' Compensation
Department recommended to the Board that claimant be awardedac3Jitional compensation only lor temporary total disability
from January 10, 1978 through February 22, 1978.

The Board concurs with this recommendation.
ORDER

Claimant is awarded compensation for temporary total
disability from January 10, 1978 through February 22, 1978.
This award is in addition to any previous awards granted claim
ant for her industrial injury of November 13, 1970.

SEPTE BER 12, 1978WCB CASE NO. 77-6549

BARBARA TROW, CLAI ANT
Peter Hansen, Claimant's Atty.
5MF, Ligal SoruiGQG, D fonsQ Atty.Request for Review by Claimant

Reviewed by Board  embers Wilson and  oore.
Claimant requests review by'the Board of the order

of.the Administrative Law Judge (ALJ) which directed the Fund
to pay (or reimburse claimant) for all outstanding medical bills
for Dr. Ferrante's services rendered after August 4, 1977, the
date of claimant's first hearing, plus mileage related thereto,
and to pay the bills ofDrs. Grass, Kehr and the Orthopedic
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I 
and Fracture . C 1 in i c . ·--~ 

Claimant contends s~e is entitled to payment fat all 
medical bills and to penalties :and attorney fees for unreasonable 
resistance to the payment of such bills. 

I 
I Claimant suffered a.compensable injury on January 9, 

1976. The claim was closed by.a Determination Order on December ' . 
22, 197~ granting no award for;permanent partial disability. 
Claimant appealed and, after a 1 hearihg on Augu~~ 4, 1977, JD 
Opinion; and Order of August 30~ '1977 awarded claimant 16° for 
5% unscheduled disability. on'appeal, the Board increased the 
award t~ 48° for 15% unscheduled disability. 

I 
/ Claimant commenced palliative treatment with Dr. 

Ferran~e and incurred further expenses by seeing Dr. Grass, 
a psyc~iatrist, and several chiropractors. 

I Dr. Ferrante, who continued treating claimant until 
late 1~77, testified that as of J~nuary 25, 1978 claimant was 
SVFDtOffi free, Ci~~mant 1 howev~r, continued to see chiropractors 

- - I , 
on a r~gular basis. 

I . . 
j The ALJ found that Dr. Ferrante's bills as well as 

those of Dr. Grass and Dr. Kehr (who was seen on an emergency 
basisr(were not unreasonable a:nd were therefore compensable. 
However, he found her frequent visits to various chiropractors 
preswnably could continue for .the rest of her life were neither 

I 

reasonable nor compensable. 

/ He further·found that some of the medical bills should 
have b~en liligatGd Jt thQ prior hearing, tn~refore, could not be 
now litigated. The ALJ found :the Fund's failure to pay these 
bills did not justify the assessment of penalties and attorney 
fees. 1 

I 

The Board, on de novo review, finds that under the 
provisions of ORS 656.245 a11:medical bills pertaining to claimant's 
compen~able injury must be paid and the Fund's failure to pay 
them does constitute unreasonable resistance to the payment of 

I • • 

compensation. 
i 
I 

' . , The Board conclude~ claimant is entitled to the payment 
of all/ medical expenses incurted by her which relate to her 
January, 1976 industrial injury and to additional compensation, 
as a p~nalty, in an amount eqhal to 15% of all unpaid m~dical 
bills ·i She is also entitled ;to have her attorney fees paid by . 
the Fund. · 

I 
I 

I 
I 

ORDER 

The order of the ALJ,, dated April 7r 1978, is modified. 
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and Fracture.Clinic,.'

I Claimant contends sHe' is entitled to payment ^or all
medicalI bills and to penalties ;and attorney fees for unreasonable
resistance to the payment of such bills.

I Claimant suffered a;compensable injury on January 9,
1976. The claim was closed by■a Determination Order on December
22^ 1976 granting no av;ard forpermanent partial disability.
Claimanit appealed and, after a. hearing on AugliSt 4, 1977, SR
OpinionJ and Order of August 30^ '1977 awarded claimant 16® for
5% unscheduled disability. On'appeal, the Board increased the
award to 48® for 15% unscheduled disability.

Claimant commenced palliative treatment with Dr.
•Ferrant'e and incurred further expenses by seeing Dr. Grass,
a psychiatrist, and several chiropractors.

Dr. Ferrante, who continued treating claimant until
late 19j77, testified that as of January 25, 1978 claimant was .
SVir.DtOHl frSSi however, continued to see chiropractors
on a regular basis.

j The ALJ found that Dr. Ferrante's bills as well as
those of Dr. Grass and Dr. Kehr (who was seen on an emergencybasis)'jwere not unreasonable a:nd were therefore compensable.
How'ever, he found her frequent visits to various chiropractors
presumably could continue for .the.rest of her life were neither
reasonable nor compensable.

He further'found that some of the medical bills should
have been litigat d at th prior h aring, therefore, couid not benow litigated. The ALJ found'the Fund’s failure to pay these
bills did not justify the assessment of penalties and attorneyfees. I ■

i The Board, on de novo review, finds that under the
provisions of ORS 656.245 allimedical bills pertaining to claimant's
compensable injury must be paid and the Fund's failure to pay
them does constitute unreasonable resistance to the payment of
compensation. •

j The Board concludes claimant is entitled to the paymentof all| medical expenses incurred by her which relate to her
January, 1976 industrial injury and to additional compensation,
as a penalty, in an amount equal to 15% of all unpaid medical
bills.j She is also entitled to have her attorney fees paid by
the Fund.

I ORDER

The order of the ALJ,, dated April 7, 1978, is modified.

339- -

0 

, 

i j 

I 



         
          

 

          
            

      
        

           
         

     

   
    
    
    

       
        

        
         
          

              
          

          
       

            
       

      

               
        
         

         
          

          
         

         
         

      

Fund is hereby ordered to pay all medical 
expenses incurred by claimant which relate to her January 9, 
19_76 injury. 

The Fund is hereby ordered to pay claimant a sum 
equal to 15% of all these medical expenses as a penalty for its 
unreasonable resi9t~n~~ to the payment Of compGDQJtion. 

The claimant's attorney is hereby granted as a 
· reasonable attorney fee for his services before the ALJ and at 

Board review, the sum of $1,000; payable by the Fund. 

WCB CASE NO. 77-4446 

DONALD JAMISON, CLAIMANT 
Sidney Galton, Claimant's Atty. 
Jerard Weigler, Defense Atty. 
Request for Review by Employer 

SEPTEMBER 13, 1978 

Reviewed by Board Members Wilson, Moore and Phillips. 

_The employer requests Board review of the Administrative 
Law Judge's (ALJ) order which granted claimant permanent total 
disability commencing the date of his order (December 5, 1977). 

The majority of the Board, after de novo review, affirms 8 
and adopts the Opinion and Order of the ALJ, a copy of which is 
attached hereto and, by this reference, is made a part hereofo 

ORDER 

The order of the ALJ, dated December 5, 1977,'is affirmed. 

Claimant's attorney is hereby granted a reasonable attor
ney's fee for his services in connection with this Board review in 
the amount of $350, payable by the carrier. 

Dissent of George A. Moore, Board Her:i.ber: 

Thi5 reviewer respectfully diss@nt~ from thQ majori~y 
opinion and finds that claimant is not permanently·and totally 
disabled. Five physicians found claimant capable of light 
employment with restrictions of bending and lifting. Dr. Seres 
at the Pain Center rated claimant's physical impairment as 
moderate and found that claimant is capable of performing light 
to moderate work. In _1977 Dr. Pos.t felt, upon examination, that 
objective medical findings were rather limited. Dr. Newman, a 
psychiatrist, found claimant had better then average I.Q. in 
mechanical abilities. Claimant has a 10th grade education and 
is in the early 40 a~e group. 
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The Fund is hereby ordered to pay all medical
expenses incurred by claimant which relate to her January 9,
19.76 injury.

The Fund is hereby ordered to pay claimant a sum
equal to 15% of all these medical expenses as a penalty for its
unr asonabl r sisi^jtnss to tfiG paym nt Of componsatlon.

The claimant's attorney is hereby granted as a
reasonable attorney fee for his services before the ALJ and at
Board review, the sum of $1.,000, payable by the Fund.

SEPTE BER 13, 1978WCB CASE NO. 77-4446

DONALD JA ISON, CLAI ANT
Sidney Galton, Claimant's Atty.
Jerard Weigler, Defense Atty.
Request for Review by Employer

Reviewed by Board  embers Wilson,  oore and Phillips.
The employer requests Board review of the Administrative

Law Judge's (ALJ) order which granted claimant permanent-total
disability commencing the date of his order (December 5, 1977).

The majority of the Board, after de novo review, affirms
and adopts the Opinion and Order of the ALJ, a copy of which is
attached hereto and, by this reference, is made a part hereof.

ORDER

The order of the ALJ, dated December 5, 1977, is affirmed.
Claimant's attorney is hereby granted a reasonable attor

ney's fee for his services in connection with this Board review in
the amount of $350, payable by the carrier.

Dissent of George A.  oore, Board  ember:

This r vi w r r sp ctfully diss nts from th majorityopinion and finds that claimant is not permanently'and totally
disabled. Five physicians found claimant capable of light
employment with restrictions of bending and lifting. Dr. Seres
at the Pain Center rated claimant's physical impairment as
moderate and found that claimant is capable of performing light
to moderate work. In,1977 Dr. Post felt, upon examination, that
objective medical findings were rather limited. Dr. Newman, a
psychiatrist, found claimant had better then average I.Q. in
mechanical abilities. Claimant has a 10th grade education and
is in the early 40 age group.
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I 

I Claimant appears to have little motivation to be 
retralnect nor has he lo6k~8 fel!i any grnployrmmt since July, 1~71, 

' . 

j It seems apparent s"fnce ~laimant is not permanently 
and totally disabled on the medical evidence alone, that the 
ALJ basJa his aw~rd of permanerit. total disabilitv on a prirna
facie sJ!iowino of "odd-lot II. I 'b~lieve claiIT!ant fails to fall 
within fhis ~atagory for two rea~ons: (1) Claimant's impairment 
physica~ly, bas~d on the medical reports in evidence, was rated 
from moderate to moderate severe but all physicians found him 
capablelof perforoing light woik, iherefore, claimant mtist show 
that he is incapable of performing light work or of being 
retrained. (2) Clainant has a ~ide range of past working · 

ex?erie~ces ~~d abOUQ JVQI~Q~ mechanical ubil1t1~~ ~nd is only 
40 vears old. 

~ _ I I conclude claimant :could be and should b-2 rehabilitated 
and recommend he seek referral _for job place~ent assistance. 
Further~ I find the award granted by the Determination Order to 
be inad~quafe a_nd cla'frnant is ~ntitled to ~-0 for 65% unscheduled 
disability to adequately cm,1:;_:,ensate him for0iis loss of wage 
earning! capac.ity. · ) ~ . . 

i ✓£r~~:~ 
i // 
I i · · 
I 

I 
I 

I 
I 

I 
, I 

WCB CASE NO. 77-7346 
I I . I 

RAYMOND E. BOWLAND, CLAIMANT 
MacDon~ld, ·Dean, Mccallister &i Snow, 

Claidant's Attys. 
I ' 

Charles R. Holloway III, Defense Atty. 
Request for Review by Claimant: 

SEPTEMBER 19, 1978 

I . I 

I Reviewed by Board ~'1e~ers ~Hlson and Moore. 
I 

· I Claimant seeks Board f;eview of the_ Administrative Law 
Judge•~ (ALJ) order which granted him compensation equal to 
128° for 40% unscheduled low back disability. Claimant con-
tends that this award is inadequate. · 

I ; 
[ The Board~ after de novo review, affirms and adopts the 

Opinion and Order of the ALJ, 1as amended by the subseauent or
der, aicopy of which is attached hereto and, by this ;eference, 
is made a part hereof. I 
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I Claimant appears to 'have little motivation to be
re rained nor has he loiliid foi"i anv Qmploynient 3lnce JUlY; l?7'3i

. ,i
It seems apparent since claimant is not permanently

and totally disabled on the medical evidence alone, that the
ALJ based his av;ard of permanent: total disability on a prima-
facie showing of "odd-lot". 1 'believe claim.ant fails to fall
\vithin this category for two reasons: (1) Claimant's impairment
physically, based on the medical reports in evidence, was rated
from moderate to moderate severe but all physicians found him
capable of performing light work, therefore, claimant must show
that he is incapable of performing light work or of being
retrained. (2) Claimant has a wide range of past working
experiences ahd, abouQ avoraae inechanlcsl abilities is only
40 vears old.

I conclude claimant:could be and should be rehabilitated
and recomm.end he seek referral for job placement assistance.Furthert I find the award granted by the Determination Order to
be inadequate and claimant is entitled to 20^ for 65% unscheduleddisability to adequately compensate him for^is loss of wage
earning capacity.

'George A. Hoo:|fe, Board  ember
//

WCB CASE NO. 77-7346 SEPTE BER 19, 1978
RAY OND E. BOWLAND, CLAI ANT
 acDonald, Dean,  cCallister &| Snow,

Claimant's Attys.
Charles R. Holloway III, Defense Atty.
Request: for Review by Claimant-

Reviewed by Board  embers Wilson and  oore,
Claimant seeks Board review of the_ Administrative Law

Judge's (ALJ) order which granted him compensation equal to
128° for 40% unscheduled low fclack disability. Claimant con
tends that this award is inadequate.

I The Board, after de novo review, affirms and adopts the
Opinion and Order of the ALJ, |as' amended by the subseauent or
der, aicopy of'which is attached hereto and, by this reference,
is made a part hereof.
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The order of the ALJ, dated April 6, 1978, as amended by -
an order of May 2, 1978, is affirmed. 

WCB CASE NO. 76-120 

ROBERT T. BRADY, CLAIMANT 
John D. Ryan, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
R~quQn, !~r R~vi~w By Claimant 

SEPTEMBER 19, 1978 

Reviewed by Board Mernber·s Moore and Phillips. 

Claimant seeks review by the Board of the Administrative 
Law Judge's (ALJ) order which approves the previous Determina
tion Orders entered in the above entitled matter. 

Two different Determination Orders granted claimant com
pensation· for an, _.i,_ndustrial injury sustain~d on September 28, 
1973. The first, dated October 21, 1974, awarded claimant 32° 
for lOi ungoh~dulijd mia-low back disability; the secon~, entered 
December 30, 1975, awarded the claimant an additional 32°. 
Claimant contends that he is permanently and totally disabled A 
as a result of the Sept.ember 28, 1973 injury superimposed upon W 
previous injuries. 

Claimant, at the time of the hearing, was 52 years old. 
He has a high school education and, after serving as a B-29. 
radio operator and gunner in Norld·War II during which period 
of servic@ his 8ircraft WaQ gho~ down aftn hA ~~! lAk~n prisoner, 
he spent one year at the University of Oregon. He was recalled 
to active duty for the Korean conflict and in 1952 returned to 
college hoping to prepare for medical or dental school. How
ever, after.a semester or two h.e dropped out and for an exten
sive period of time he operated a trucking business. Later he 
sold cars and operated various kinds of construction equipment. 
Claimant, in.addition to being able to drive trucks, is able to 
~o hls own maintenance, however, he does not consider himself 
to be a mechanic. 

Claimant apparently went to work· for the defendant/ 
employer in August 1966. 

Claimant suffered several fractures of his cervical 
spine as well as a compression fracture of D2 in 1970: he was 
off work for approximately five months and.was under the care of 
Dr. Schuler. In 1971. claimant suffered another injury while 
cranking the landing gear on a trailer. He was hospitalized 
and a myelograrn was performed which was negative. For about 
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ORDER
The order of the 7VLJ, dated April 6, 1978, as amended by

an order of  ay 2, 1978, is affirmed.

WCB CASE NO. 76-120 SEPTE BER 19, 1978

ROBERT T. BRADY, CLAI ANT
John D. Ryan, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request fa? Review by Claimant

Reviewed by Board  embers  oore and Phillips.
Claimant seeks review by the Board of the Administrative

Law Judge's (ALJ) order which approves the previous Determina
tion Orders entered in the above entitled matter.

Two different Determination Orders granted claimant com
pensation for an .- industrial injury sustained on September 28,
1973. The first, dated October 21, 1974, awarded claimant 32°
for 10^ UnSOh^dulSd Lack disaLxllty; the secon<i, entered
December 30, 1975, awarded the claimant an additional 32®.Claimant contends that he is permanently and totally disabled
as a result of the September 28, 1973 injury superimposed upon
previous injuries.

Claimant, at the time of the hearing, was 52 years old.
He has a high school education and, after serving as a B-29
radio operator and gunner in World' War II during which period
of s rvic his aircraft wj shot down and hs was tak&h prisoner,he spent one year at the University of Oregon. He was recalled
to active duty for the Korean conflict and in 1952 returned to
college hoping to prepare for medical or dental school. How
ever, after-a semester or two he dropped out and for an exten
sive period of time he operated a trucking business. Later he
sold cars and operated various kinds of construction equipment.
Claimant, in.addition to being able to drive trucks^ is able to
do his own maintenance, however, he does not consider himself
to be a mechanic.

Claimant apparently went to work for the defendant/
employer in August 1966.

Claimant suffered several fractures of his cervical
spine as well as a compression fracture of D2 in 1970; he was
off work for approximately five months and'was under the care of
Dr. Schuler. In 1971 claimant suffered another injury while
cranking the landing gear on a trailer. He was hospitalized
and a myelogram was performed which was negative. For about
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a year J1aimant was treated un~er the Kaiser Hospital Ortho
pedic oJpartment for thoracic mu~cle spasms . 

I ./. 
I I ' • I 1 h . 
1 In December 1972 claimant underwent a partia emi-

laminectomy and foraminotomy o~ the left. He was released 
for work and returned to work bn January 26, 1973 and that 
claim j was clbsed on Jul~ 12~ ;973 with an award of 48° for 

·15% unscheduled low back disability. 
I . 
I I 

· Ion September 28, 1973 claimant suffered his third in-
jury for which the two Determi~ation Orders previously al-
luded tci granted clAiffl~~e J tOtJl of 64° for 20u UDBGhe~~~ed 
low back disability. · 

I 

I 
I During January 1974 Dr~ Spady reported claimant ap-

peared ~o be conva~escing from, an i~jury to his thoracic and 
lumbar areas superimposed upon· previous problems; he recom-

1 • • ' 

mended po surgery. Claimant was referred for vocational re-
habilit'ation in March 1974 and. Dr. Spady recommended that 
claimadt•s claim be closed. Hbwever, before it W~~ ~lOQQd 
the Ve~eran's Administration Hbsoital in Portland, after eval
uating lclaimant, diagnosed a depressive neurosis, functional 
back p~in and functional heada~he. 

. I ' 
I I ' 

1 Claimant has ... been examined by Dr. Straumfjord, a psy
chiatr~st at the University ¢f Oregon Medical School, by 
Dr. Gallo, Dr. Holm and Dr. Edwards. Additionally, he was 
~een b} Dr. I1ason at the Disability Prevention Division who 
felt that claimant's failure to return to work not only was 
psychological but was also conscious. Claimant has had some 
psychi4tr1c problems in the ~A~t.· Dr. It11;;on Hl.t@d claimant I a) 
physical disability as mild to mildly moderate at the most. 
Thereafter, the first Determination Order was issued. Sub
sequen~ly, the claimani came 0nder the care of Dr. Chuinard 
who is/of the opinion that cl~imant is now permanently and 
totally disabled. Dr. Chuinard opposes claimant's return to 
truck driving and apparently to any ·type of work. 

I I ' 
The ALJ found that cl~imant's demeanor on the witness 

stand indicated that he fully 1 concurred with Dr. Chuinard's 
opinioh; that claimant had made no effort to find employment. 
Dr. Chhinard had been requested to study a report from the 
Orthop~edic Consultants, however, he failed to state whether 
he agr~ed or disagreed with their opinion which was that claim-

1 • ' ant was stationary and needed•no further treat~ent; they felt 
.clairnaht was able to work at a job which required little or 
no str~ss on the back and that his loss of function as a re- · 
sult o 1f the injury was mildly! moderate. The second Determin
ation ~rder whi~h granted an additional 32° was then entered. 

i · I · . . 
I The ALJ found that the preponderance of the evidence 

indica~ed that claimant has~ mild to moderate back injury 
for wnich he has already.been! fully ~ompensated. Claimant 
has a great deal of psychopathology which perhaps pre-existed 
for a substantial time his pr~sent industrial injury. The ALJ 
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a year claimant was treated under the Kaiser Hospital Ortho
pedic Department for thoracic muscle spasms.

■■I.

In December 1972 claimant underwent a partial hemi
laminectomy and foraminotomy on the left. He was released
for wor
cl aim

^ and returned to work on January 26, 1973 and that
was closed on July 12j 1973 with an award of 48° for

15% unscheduled low back disability.
i[I On September 28, 1973 claimant suffered his third in

jury for which the two Determination Orders previously al-
luded tp granted cl&i aflt 3 tOUl Of OT fOI 20! UnBChS^ViJled
low back disability,

II During January 1974 Dr;. Spady reported claimant ap
peared |to be convalescing from, an injury to his thoracic and
lumbar areas superimposed upon; previous problems; he recom
mended no surgery. Claimant was referred for vocational re
habilitation in  arch 1974 and, Dr,. Spady recommended that
claimant's claim be closed. However, before it WS5 OlOBQd
the Veteran's Administration Hospital in Portland, after evaluating jclaimant, diagnosed a depressive neurosis, functional
back pain and functional headache.

I Claimant has.„been examined by Dr. Straumfjord, a psy-chiatrijst at the University of Oregon  edical School, by
Dr. Gallo, Dr. Holm and Dr. Edwards. Additionally, he was
seen by Dr,  ason at the Disability Prevention Division who
felt that claimant's failure to return to work not only was
psychological but was also conscious. Claimant has had some
psychiatric problems in the Df.  JEOR CldilUdntj'5
physical disability as mild to mildly moderate at the most.
Thereafter, the first Determination Order was issued. Sub
sequently, the claimant came under the care of Dr. Chuinardwho isjof the opinion that claimant is now permanently and
totally disabled. Dr. Chuinard opposes claimant's return to
truck driving and apparently to any type of work.j

The ALJ found that claimant's demeanor on the witnessstand indicated that he fully|concurred with Dr. Chuinard's
opinion; that claimant had made no effort to find employment.
Dr. Chuinard had been requested to study a report from the
Orthopaedic Consultants, howeyer, he failed to state whether
he agreed or disagreed with their opinion which was that claim
ant was stationary and needed'no further treatment; they felt
claimant was able to work at a job which required little or
no stress on the back and that his loss of function as a re
sult of the injury v/as mildlyj moderate. The second Determin
ation Order which granted an additional 32° was then entered.

The ALJ found that the preponderance of the evidenceindicated that claimant has al mild to moderate back injury
for which he has already beenj fully compensated. Claimant
has a great deal of psychopathology which perhaps pre-existed
for a substantial time his present industrial injury. The ALJ
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that if the present accident had exacerbated the psycho
pathology then claimant would be entitled to counseling but 
he has consciously thwarted that. The ALJ stated that claim
ant had a knack for manipulation generally coupled with a bright 
mentality and, based Pl1IT!?:Ki~y 'iiil hi:ii Gboervance. Of claimant 1 3 
demeanor at the hearing, raised substantial skepticism in his 
mind. He affirmed the two Determination Orders. 

The Board, on de nova review, finds that the medical 
evidence is not sufficient to support claimant's contention that 
he is permanently and totally disabled. Dr. Chuinard is the 
only doctor who feels that claimant is unable to be gainfully 
employed at any type of occupation. Dr. Mason feels that there 
is a 1reat deal of exa5gerati9n ?.n~ ~y~~~n~e of he�vy func
tional overlay. The evidence indicates that 9laimant's moti
vation might be considered suspect~ however, with claimant's 
history of injuries sustained while working as a truck driver, 
the Board feels\it is reasonable to assume that claimant's 
refusal to return to that occupation is on a psychological 
rather than physical basis, nevertheless, it is equally dis
abling insofar as limiting claimant's wage earning capacity. 

ThG ~oJrd fi~a~ t~~~ t~~r~ A~e many factors involved 
in this case which are not directly attributable to the indus
trial injury but after separating the non-attributable factors 
from the attributable factors, it arrives at the conclusion 
that .claimant has suffered a substantial loss of his wage earn- Q 
ing capacity. Although his physical impairment is rated as W' 
mild to mildly moderate and, at first blush, claimant would 
appear to be an excellent candidate for retraining because of 
hts educational anct work background, such retraining is not 
feasible because of claimant's psychological problems. Tak-
ing into consideration these psychological problems which are 
related to his industrial injuries, the Board concludes that 
claimant has suffered substantial loss of potential wage earn-
ing capacity. 

Claimant has received a total of 64° for 20% unsched
uled low back disability for his 1973 injury; the Board con
cludes that claimant is entitled to an additional award of 
compensation ~q~~• t9 1,e 0 t~. 40u• un6~heduled low back dis• 
ability. 

ORDER 

The order of the ALJ, dated January 19, 1978, is re-
versed. 

Claimant is awarded 
of 320° for 40% unscheduled 
award is in addition to any 
partial disability rece~ved 
injury of 1973. 

a sum equal to 128° of a maximum 
mid-low back disability. This 

previous awards for permanent 
by claimant for his industrial 

-344-

found that if the present accident had exacerbated the psycho
pathology then claimant would be entitled to counseling but
he has consciously thwarted that. The ALJ stated that claim
ant had a knack for manipulation generally coupled with a bright
mentality and, based primaj-iiy hig OtJgervanGe. Of GlafUlcint' 3
demeanor at the hearing, raised substantial skepticism in his
mind. He affirmed the two Determination Orders.

The Board, on de novo review, finds that the medical
evidence is not sufficient to support claimant's contention that
he is permanently and totally disabled. Dr. Chuinard is the
only doctor who feels that claimant is unable to be gainfully
employed at any type of occupation. Dr.  ason feels that there
is a <jreat deal of exaggeration a^t^ Of hoavy func
tional overlay. The evidence indicates that claimant's moti
vation might be considered suspect; however, with claimant's
history of injuries sustained while working as a truck driver,
the Board feels\ it is reasonable to assume that claimant's
refusal to return to that occupation is on a psychological
rather than physical basis, nevertheless, it is equally dis
abling insofar as limiting claimant's wage earning capacity.

ThQ BOUFd fifths thSfe thsr^ many factors involvedin this case which are not directly attributable to the indus
trial injury but after separating the non-attributable factors
from the attributable factors, it arrives at the conclusion
that claimant has suffered a substantial loss of his wage earn
ing capacity. Although his physical impairment is rated as
mild to mildly moderate and, at first blush, claimant would
appear to be an excellent candidate for retraining because of
his educational and work background, such retraining is not
feasible because of claimant's psychological problems. Tak
ing into consideration these psychological problems which are
related to his industrial injuries, the Board concludes that
claimant has suffered substantial loss of potential wage earn
ing capacity.

Claimant has received a total of 64® for 20% unsched
uled low back disability for his 1973 injury; the Board con
cludes that claimant is entitled to an additional award of
compensation £q£ ^0%'UngChedUlSd lOW back fliS-
ability.

ORDER
The order of the ALJ, dated January 19, 1978, is re

versed.
Claimant is awarded a sum equal to 128® of a maximum

of 320° for 40% unscheduled mid-low back disability. This
award is in addition to any previous awards for permanent
partial disability received by claimant for his industrial
injury of 1973.
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attorney is:awarded as a reasonable attor-
1 

ney 1s fee for hi~ ~~rvieGQ Jt Eo~rd r~view a aum ~g~~~ to 25% 
of the ompensation granted clbimant by this Order on Review, 
payable out of said compensation as paid, not to exceed $2,300. 

I 

WCB CASE NO. 76-5880 

DONALD G. BUELL, CLAIMlillr 
Allen G! Owen, Claimant's Atty.' 
SAIF, Legal Services, Defense Atty. 
Request/ for Review by Claimant: 

I 

SEPTEMBER 19, 1978 

Reviev:ed by Board Members Wil_son and Phillips. 

I Claimant seeks Board review of 
Judge' s 1 (ALJ) order which affirmed the 
claim of a disabling knee condition. 

the Administrative Law 
Fund's denial of his 

I 
.I ~he 

I ' Board, after de noyo review, affirms and adopts· 
of which· is attached the Opi•nion 

I 
hereto 1and, 

I 

and Order of the ALJ, a copy 
by 1 th.1s re.terence,' i~ m~dg J 

·, 
' 

ORDER 

pJrt hQI!!Of. 

The order of the ALJ, 'dated April 7, 1978, is affirmed. 

! 
I 

WCB CASE NO. 76-2772 

i 
JOE BURRIS, CLAIMANT 
A. C. *oll, Claimant's Atty. 1 
Jaqua & Wheatley Defense AttY,s. 
Request for Review by· Employei; 

I 

SEPTEMBER 19, 1978 

Reviewed by Board Members Wilson, Hoare and Phillips. 
i 

j The employer seeks Board review of the Administrative 
Law Jupge's (ALJ) order which/ found claimant to be permanently 
and totally disabled as of the·:aate of his order. 

I ·I . 
The majority of the Bpard, after de nova review, affirms 

and adopts the Opinion and Order of the ALJ, a copy of which is 
attac~ed here~o and, by this ~eference, is made a part hereof. 

1· ORDER. 
I 

! The order of'the ALJ, dated December 19, 1977, is af
firmed. 

\ . 

-345-

m

Claimant's attorney is'awarded as a reasonable attor-
ney's fee for Kig sspvioes at Boaid tgview a sum spst to 25%of the compensation granted claimant by this Order on Review,
payable out of said compensation as paid, not to exceed $2,300

WCB CASE NO. 76-5880 SEPTE BER 19, 1978
DONALD G. BUELL, CLAI ^T 'j
Allen g! Owen, Claimant's AttyJ
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

Reviev/ed by Board  embers Wilson and Phillips.
Claimant seeks Board review of the Administrative LawJudge's| (ALJ) order which affirmed the Fund's denial of his

claim of a disabling knee condition.
The Board, after de novo review, affirms and adopts'

the Opinion and Order of the ALJ, a copy of which’ is attached
hereto jand, by this reference,. iS J pjlt hOl^Of.

; ORDERI
I The order of the ALJ, 'dated April 7, 1978, is affirmed

I WCB CASE NO. 76-2772 SEPTE BER 19, 1978

JOE BURRIS, CLAIMANT |
A. C, Roll, Claimant's Atty,
Jaqua & Wh atl y D f ns Attys.
R qu st for R vi w by* Employ r

i
R vi w d by Board M mb rs Wilson, Moor and Phillips.

I Th  mploy r s  ks Board r vi w of th Administrativ 
Law Judg 's (ALJ) ord r whichjfound claimant to b p rman ntly
and totally disabl d as of th dat of his ord r.

■ '!

Th majority of th Board, aft r d novo r vi w, affirms
and adopts th : Opinion and Ord r of th ALJ, a copy of which isattacri d h r to and, by this r f r nc , is mad a part h r of.

firm d!.
Th ord r of'th ALJ,

ORDER
dated December 19, 1977, is af-

-345-
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attorney is hereby grant·.ed a reasonable at
torney's fee for his services in connection with this Board 
review in the amount of $300, payable by the carrier. 

The claimant has been deemed to be permanently and 
totally disabled by the Administrative Law Judge and by a major-
ity of .the Board on the basis that the claimant has brought · 
himself within the category of "odd-lot" permanent total. 

- I disagre;e;, Itlii ~i..rgfln of proof rema.ins upon th@ claim• 
ant to establish permanent and total disability. The medical 
evidence falls far short of showing a disability sufficient to 
invoke the "odd-lot" consideration. At most, the physical dis
ability has been evaluated by all of the doctors as being in 
the mild to moderate ranges. · 

The various doctors have suspected secondary gain moti
vation and delib2rate choice of retirement. It is perfectly 
propgr that JDY workQF m~y ~~~~~i~~ the option of retirement 
but it does not follow that employers through the Workers'- Com
pensation system are responsible for the retirements costs. 

The award of permanent total disability should be re
duced to 60% unscheduled disability. 

WCB CASE NO. 77-5303 

JANICE L. CALHOUN, CLAIMANT 
Thwing, Atherly & Butler, 

Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Request for Review by the SAIF 

SEPTEMBER 19, 1978 

Reviewed by Boa.rd M@mb@rs rnoorg and Phillir,n. 

The State Accident Insurance Fund seeks Board review of 
the Administrative Law Judge (ALJ) ·order which aranted .her com
pensation equal to 64° for 20% unscheduled b?ckJdisability. 
The Fund contends that the ALJ's order should be reversed. 

The Board, after de novo review, affirms and adopts 
the Opinion and Order of the ALJ, a copy of which is attached 
hereto and, by this reference, is made a part hereof. 

-346-

Claimant's attorney is hereby grant.ed a reasonable at
torney's fee for his services in connection with this Board
review in the amount of $300, payable by the carrier.

Chairman ih K ith Wilson diEggntB as follows!
The claimant has been deemed to be permanently and

totally disabled by the Administrative Law Judge and by a major
ity of the Board on the basis that the claimant has brought
himself within the category of "odd-lot" permanent total.

■ I disagr  , ihg burdsn of pioof r mains upon th claim-ant to establish permanent and total disability. The medical
evidence falls far short of showing a disability sufficient to
invoke the "odd-lot" consideration. At most, the physical dis
ability has been evaluated by all of the doctors as being in
the mild to moderate ranges.

The various doctors have suspected secondary gain moti
vation and deliberate choice of retirement. It is perfectly
propQr that any uorkar may the option of retirementbut it does not follow that employers through the Workers' Com
pensation system are responsible for the retirements costs.

The award of permanent total disability should be re
duced to 60% unscheduled disability. ^ y.

rn Keith V'Jilson, Chairman

9

SEPTE BER 19, 1978WCB CASE NO. 77-5303

JANICE L. CALHOUN, CLAI ANT
Thwing, Atherly & Butler,

Claimant's Attys.
SAIF, Legal Services, Defense Atty
Request for Review by the SAIF

R vi w d by Board M mb rg Moor and Phillips.
The State Accident Insurance Fund seeks Board review of

the Administrative Law Judge (ALJ) order which granted .her com
pensation equal to 64° for 20% unscheduled back disability.
The Fund contends that the ALJ's order should be reversed.

The Board, after de novo review, affirms and adopts
the Opinion and Order of the ALJ, a copy of which is attached
hereto and, by this reference, is made a part hereof.

-346-
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' ' 

I 

'.oRDER 

The order of the ALJ, dated March 6, 1978, is affirmed. 
I 

I 

Claimant'.s attorney is '.hereby granted a reasonable at
torney1s fee for his services in connection with this Board re
view in!the amount of $250, payable by the Fund. 

I , 

WCB CASE NO. 77-6007 
I 

SEPTEMBER 19, 1978 

I 
MELVIN DECKER, CLAIMANT 
Pozzi, Wilson, Atchison, Kahn & 

I 

O'Leary, Claimant's Attys. 
SAIF, L~gal Services, Defense ~tty. 
Request for Review by Claimant 

I I Reviewed by Board Memb~rs Wilson and Phillips. 

I 
1 Claimant seeks Board rkview of the Administrative Law 

Judge•sl (ALJ) order which affirmed the carrier's denial of 
his clalim for aggravation.· 

The 
the Opinion 
hereto and, 

Board, after de no~o review, affirms and adopts 
and Order of the ALJ, a copy of which is attached 
by tnis reference, is made a part hereof. 

i I 

I 

ORDER 

firrnedj 

I 

'11hl! ordgr of th@ A.LJ, ,dated Ay.-~J. 2-~, 1978, is af- . 

i 

WCB CASE NO. 78-4047 SEPTEMBE_R_ 19, 1978 
I 

I 
PATSY L. GREINER (fka Ward), CLAIMANT 
Galton~ Popick & Scott, Claimcl.nt'.s Attys. 
Jones,ILang, Klein, Wolf & Srn~th,, 

De ferse A ttys. _ 
own Motion Order Referring for Hearing 

I I ' 

, On September 1, 1978 Jl'.aimant, by and through her attor
ney, r~quested the Board to eiercise its own motion jurisdiction 
pursuaht to ORS 656.278 and issue an order directing Industrial 
Indemn~ty Insura~ce Company which furnished workers' compensation 
covera~e for Webster Orchards~ clainant's employer at the time 
of her/ industrial injury sustained on September 2, 1970, to re
open her claim for said injury for further medical care and 
treatm~nt. Claimant's claim pad been initially closed by a 

-347-

m

ORDER

[The order of the ALJ, dated  arch 6, 1978, is affirmed
I iIiClaimantVs attorney is ,hereby granted a reasonable at

torney’s fee for his services in- connection with this Board rC'
view in!the amount of $250, payable by the Fund.

SEPTE BER 19, 1978WCB CASE NO. 77-6007
 ELVIN DECKER, CLAI ANT
Pozzi, Wilson, Atchison, Kahn &■

O'Leary, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

Reviewed by Board  embers Wilson and Phillips.

Claimant seeks Board review of the Administrative Law
(ALJ) order which affirmed the carrier's denial of

im for aggravation.
The Board, after de noyo review, affirms and adopts

nion and Order of the ALJ, a copy of which is attached
and, by this reference, is made a part hereof.

o'rder

Th ord r of th ALJ; dat d April ??, i97s, is af- .

Judge's
his cla

the Opi
hereto

firmed.

WCB CASE NO. 78-4047 SEPTE BER 19, 1978
PATSY L. GREINER (fka Ward) , CLAI ANTGalton t Popick & Scott, Claimant'.s Attys.
Jones,I Lang, Klein, Wolf & Smith,.

Defense Attys. . !
Own  otion Order Referring for Hearing

; On September 1, 1978 claimant, by and through her attor
ney, requested the Board to exercise its own motion jurisdiction
pursuant to ORS 6.56.278 and issue an order directing Industrial
Indemnity Insurance Company which furnished workers' compensationcoverage for VJebster Orchards t claimant's employer at the time
of her| industrial injury sustained on September 2, 1970, to re
open her claim for said injury for further medical care and
treatment. Claimant's claim had been initially closed by a
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Orde~ dated November 24, 1971 and claimant's ag
gravation rights have expired. In support of the request for 
own motion relief, claimant.submitted substantial medical re
ports. 

Claimant has also filed a claim for an alleged new in
jury against her current employer, Albertson's Food Service, 
whose workers' compensation coverage is furnished by Scott Wet
zel Services, Inc. This claim was denied by Scott Wetzel on 
on May 18, 1978 on the grounds that the incident was an aggra
vation of claimant's September 1970 injury. At the present 
time, a request for hearing is pending on the denial (WCB 
Case No. 78-4047~. 

At the present time, the Board does not have sufficient 
information on which to make a determination on claimant's re
quest for own motion relief, therefore, it is referring claim
ant's request for such relief to its Hearings Di~ision ~ith 
instructions to set it down for hearing on a consolidated basis 
with the hearing on the denial presently pending in WCB Case 
No. 78-4047. 

After the hearing, the Administrative Law Judge (ALJ) 
shall cause a transcript of the proceedings to be made and 
shall submit ·a copy thereof together with the ALJ's recommen
dation on the merits of claimant's request for own motion re
lief pursuant to ORS 656.278 to the Board. 

The ALJ shall also enter an appealable Opinion and Or
dei on the issue of the denial in WCB Case No. 78-4047. 

SAIF CLAIM NO. DC 176864 

PAULE. HOLMSTROM, CLAIMANT 
Charles Paulson, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Amended Own Motion Determination 

SEPTEMBER 19, 1978 

On August 11, 1978 an Own !~tion Determination was 
entered in the above entitled matter which erroneously 
aw·arded claimant compensation for t~mporary total di~ag~l;i,ty 
!rem November 17, 1975 through June 15,•1976; claimant is 
entitled tQ compensation for temporary total disability from 
November 17, 1975 through June 15, 1978, therefore, the Own 
Hotion Determination should be amended by deleting from the 
second line of the first paragraph under the "Order" portion 
of the Own Hotion Determination the year "1976" and substitut
ing therefor the year "1978". 

In all other respects the Own I-lotion Deterroination 
should be reaffirmed and ratified • 

. -348-

Determination Orde:-: dated November 24, 1971 and claimant's ag
gravation rights have expired. In support of the request for
own motion relief, claimant submitted substantial medical re
ports .

Claimant has also filed a claim for an alleged new in
jury against her current employer, Albertson's Food Service,
whose workers' compensation coverage is furnished by Scott Wet
zel Services, Inc. This claim was denied by Scott Wetzel on
on  ay 18, 1978 on the grounds that the incident was an aggra
vation of claimant's September 1970 injury. At the present
time, a request for hearing is pending on the denial (WCB
Case No. 78-4047) .

At the present time, the Board does not have sufficient
information on which to make a determination on claimant's re
quest for own motion relief, therefore, it is referring claim
ant's request for such relief to its Hearings Division with
instructions to set it down for hearing on a consolidated basis
with the hearing on the denial presently pending in WCB Case
No. 78-4047.

After the hearing, the Administrative Law Judge (ALJ)
shall cause a transcript of the proceedings to be made and
shall submit a copy thereof together with the ALJ's recommen
dation on the merits of claim.ant's request for own motion re
lief pursuant to ORS 656.278 to the Board.

The ALJ shall also enter an appealable Opinion and Or
der on the issue of the denial in WCB Case No. 78-4047.

SEPTE BER 19, 1978SAIF CLAI NO. DC 176864
PAUL E. HOL STRO , CLAI ANT
Charles Paulson, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Amended Own  otion Determination

On August 11, 1978 an Own  otion Determination was
entered in the above entitled matter which erroneously
awarded claimant compensation for temporary total disab^ii-ty
from November 17, 1975 through June 15,-1976; claimant is
entitled to. compensation for temporary total disability from
November 17, 1975 through June 15, 1978, therefore, the Own
 otion Determination should be amended by deleting from the
second line of the first paragraph under the "Order” portion
of the Own  otion Determination the year "1976" and substitut
ing therefor the year "1978".

In all other respects the Own  otion Determination
should be reaffirmed and ratified.
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IT IS SO ORDERED. 

CLAIM NO. 2-70-126 SEPTEMBER 19, 1978 

I 

RONALD~- HORNER, CLAIMANT 
Own Motion Determination 

I 

I Clairnan~ suff:red a, cori112ensable injury to his low back 
on O~tObQr ]0, 1970 when he fBll ov~,? log and a choker lying 
on the ~round .. He was found t6 be medically stationary by Dr. 
Donn~ll~ as of November 6, 1970 and released to work on Decem
ber 14,/ 1970. Claimant's clai~ was closed on July 9, 1971 witti 
time loss benefits allowed to November 30, 1971 only. 

I 

I . , 

i Claimant's claim was r~opened- on Uay 23, 1973 for a myelo
gram an.d two laminectomies performed in late 1973 and early 1974. 
Ile wa ~ :~oi:-i,gidGrQd to bg m~dica)lY B ta. tion'1r•Y RY i;:,.r. short on · 
January! 30, 1975. The Determination Order of March 25, 1975 
granted claimant time loss benefits from May 7, 1973 through Feb-

' ' ruary 25, 1975 and compensation equal to 40% low back disability. 
A Hear~ng Officer's Opinion and Order, dated August 29, 1975, 
awarded! claimant an additional; 2 0 % • 

Claimant was involved :in o. vocational rehabilitation 
program for about a week in Ndvernber 1975. 

I I • ' 

1 Claimant stopped work~ng in April 1978 and saw Dr. Ad~rns 
with complaints of back and leg pain. The carrier reopened his 
claim dn-May 15, 1978. Dr. odgge, in his June 22, 1978 report, 
stated/claimant's condition w~s essentially.the same as it had 
been on the date of his previous closing examination; he sug
gested,claim closure. Claima~t returned to work on June 26, 
19 78. 

1 
, · I 

I • 

I On August 11, 1978 th6 carrier requested a det~rmination 
of claimant's condition. TheiEvaluation Division of the Workers' 
Compen~ation Department recomrhended that claimant be granted· 
only c9mpensation for temporaty total disability from April 27, 
1978 through June 25, 1978. I 

I The Board concurs in lhis recommendation. 

I 
)ORDER 
t 

. . i . 
, Claimant is hereby granted compensation for temoorarv 

total ~isability from Apiil 2~; 1978 through June 25, 1~78. ~ 
This is in addition to any pr¥vious awards cla·imant has been 
granted for his October 30, 1970 industrial injury. 

I 
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IT IS SO ORDERED.

CLAI NO. 2-70-126
‘"1

SEPTE BER 19, 1978

RONALD L. HORNER, CLAI ANT
Own  otion Determination

Claimant suffered a,compensable injury to his low back
Sft OOtObQr 30, 1370 wh n h f ll OVSt a log and a choker lyingon the ground. ■ He was found to be medically stationary by Dr.
Donnelly as of November 6, 1970 and released to work on Decem
ber 14,1 1970. Claimant's claim was closed on July 9, 1971 with
time loss benefits allowed to November 30, 1971 only.

j Claimant's claim was reopened* on  ay 23, 1973 for a myelo
gram and two laminectomies performed in late 1973 and early 1974.
H wds |«ansi(iarQd to bQ m dically atationaty by 9^. short on
January, 30, 1975, The Determination Order of  arch 25, 1975granted! claimant time loss benefits from  ay 7, 1973 through Feb
ruary 25, 1975 and compensation equal to 40% lov; back disability.A Hearing Officer's Opinion and Order, dated August 29, 1975,
awarded claimant an additional' 20%.

*. .

Claimant was involved lin a vocational rehabilitation
program for about a week in November 1975.

j Claimant stopped working in April 1978 and saw Dr. Adams
with complaints of back and leg pain. The carrier reopened his
claim on  ay 15, 1978. Dr. Degge, in his June 22, 1978 report,
stated I claimant's condition was- essentially the same as it had
been on the date of his previous closing examination; he sug
gested
1978.

claim closure. Claimant returned to work on June 26,

I On August 11, 1978 the carrier requested a determination
of claimant's condition. TheiEvaluation Division of the Workers'
Compensation Department recommended that claimant be granted
only cpmpensation for temporary total disability from April 27,
1978 through June 25, 1978. j

The Board concurs in this recommendation.

I I ORDER! I! Claimant is hereby granted compensation for temporary
total disability from April 27, 1978 through June 25, 1978.
This is in addition to any previous awards claimant has beengranted for his October 30, 1970 industrial injury.
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CASE NO. 77-7962 

RUSSELL H. JACKSON, CLAIMANT 
Franklin, Bennett, Ofelt & Jolles, 

Claimant'g Attyg_ 
Gearin, Landis, Aebi, Defense Attys. 
Request for Review by Claimant 

SEFTEMBER 19, 1978 

Reviewed by Board nembers Hoore and Phillips. 

Claimant seeks review by the Board of the_Administrative 
Law Judge's (ALJ) order which found that claimant was a Califor
nia employee and his claim for an industrial injury sustained 
Qn September 26, 1376 should hJVQ bGGn fil~d ih the glale 0£ 
California; the ALJ, therefore, affirmed the employer's denial 
to the extent that it was based on that 9round. 

Claimant, a 36-year-old long haul truck driver, sometime 
prior to June 1976 applied for employment at the defendant/em
ployer's Portland terminal. Claimant said that on June 17 he 
was notified that he had been assigned a trip as a "second driver" 
and the destinatt9n W~i NQrfo1K, Virginia. Th@ trip to·Norfolk 
was uneventful as was the return trip to the main terminal in 
the Los Angeles area. Claimant's loq indicates that he arrived 
at Paramount, California on June 30, 1976 and that he was off 
duty from July 8 to July 13, 1976 when he left Los Angeles with· 

0 

his next load. () 

On September 23 claimant returned to Paramount after 
the cti~p~t~n~. h~d,left for the day and th@ olaimJnt!g oo~driv~r 
left him at a motel. Th_e following day claimant called in to 
see what he should do and was advised to return to the motel and 
wait for further instructions by telephone. On September 26 
he was exposed to chlorine gas and other chemicals while staying 
at this motel. The exposure caused visual and respiratory prob
le.I:1s. Claimant returned to Portland, Oregon on Octo'ber 10 and 
has not worked since that date. On October 17 he filed a claim 
which was denied on December 19. 

The ALJ fourid that before he could reach the issue of 
compensability it would be necessary to determine whether or 
not.claimant was protected .under the provisions of ORS 656.126(1) 
which provides that if a worker who has been employed in Oregon 
and is subject to the .Oregon Workers' Compensation Act tempor
arily leaves the state incidental to that employment and re
ceives an accidental injury arising out of and in the course ·of 
his employment _he i~ ent~tled to the benefits of the Oregon 
Workers' Compensation Act the same as if he had been injured 
within this state. 

Claimant contends that he was hired iri Portland, Ore
gon and that Portland was his. "home base" for the duration of 
his employment. Defendant contends that all of its employees 
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SEPTE BER 19, 1978WCB CASE NO. 77-7962
RUSSELL H. JACKSON, CLAI ANT
Franklin, Bennett, Ofelt & Jolles,

Claimant'g Attys.Gearin, Landis, Aebi, Defense Attys.
Request for Review by Claimant

Reviewed by Board  embers  oore and Phillips.
Claimant seeks reviev; by the Board of the-Administrative

Law Judge’s (ALJ) order which found that claimant was a Califor
nia employee and his claim for an industrial injury sustained
m S pt mb r 26; 1376 ghould havo b  n filM in tk State o£California; the ALJ, therefore, affirmed the employer's denial
to the extent that it was based on that ground.

Claimant, a 36-year-old long haul truck driver, sometime
prior to June 1976 applied for employment at the defendant/em
ployer's Portland terminal. Claimant said that on June 17 he
was notified that he had been assigned a trip as a "second driver"
and th d stinati9fi Kocfcilk, Virginia. Th trip to'Norfolkwas uneventful as was the return trip to the main terminal in
the Los Angeles area. Claimant's log indicates that he arrived
at Paramount, California on June 30, 1976 and that he was off
duty from July 8 to July 13, 1976 when he left Los Angeles with'
his next load.

On September 23 claimant returned to Paramount after
the disp^tshst had.l ft for th day and th claimant's oo-driv pleft him at a motel. The following day claimant called in to
see what he should do and was advised to return to the motel and
wait for further instructions by telephone. On September 26
he was exposed to chlorine gas and other chemicals while staying
at this motel. The exposure caused visual and respiratory prob
lems. Claimant returned to Portland, Oregon on October 10 and
has not worked since that date. On October 17 he filed a claim
which was denied on December 19.

The ALJ found that before he could reach the issue of
compensability it would be necessary to determine whether or
not.claimant was protected under the provisions of ORS 656.126(1)
which provides that if a worker who has been employed in Oregon
and is subject to the .Oregon Workers' Compensation Act tempor
arily leaves the state incidental to that employment and re
ceives an accidental injury arising out of and in the course of
his employment he is entitled to the benefits of the Oregon
Workers' Compensation Act the same as if he had been injured
within this state.

Claimant contends that he was hired in Portland, Ore
gon and that Portland was his."home base" for the duration of
his employment. Defendant contends that all of its employees
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are con~idered as C~Iffornia employees·regardl~ss of where 
they webe hi~~~- ' 

I ·/ ·· 
]nefendant's safety director testified that he reviewed 

claimant's application when claimant first arrived in Paramount. 
During this conversation he notified the claimant that Paramount 
would bk his home terminal and that he would be reimbursed for 
motel ekpens'es'"upo"it'~presentati6n of receipt if he was laid over 
on disphtch when he was not in:Paramount or in the Los Angeles 

J 

A~~~- ~lJimJnt di~put@~ this converBdtion, ~ltb9~gh he states 
that hej was told motel expenses would be reimbursed by defen
dant and he was not reimbursed for motel expenses incurred 
while h~ was in Los Anaeles. ciaimant stated that he was told 
in Jul~ or August thatJhe was supposed to be a Califcirnia 
based ct.river; this, in direct conflict with his earlier testi
mony th1at his "home 'base" was never transferred from Portland. 
Claiman't further testified tha1t during the three months he 
worked 1with the defendant he w'a.s in Portland for six or seven 
days and that he nad not been paid for lay-over time in Port-· 
land a~though the co-driver w~s. 

I The ALJ found that al t:hough it was claimant's .cont~n
tion that his home terminal was Portland, he was not reimbursed 
for mo~el expenses incurred during a lay-over in Los Angeles 
between July 8 and July 13 albeit he may have attempted to 
obtainjreimbursement for such -expenses. The ALJ concluded. 
that had claimant attempted to secure reimbursement that 
might have been ~he time he was notified by defendant that 
h~ W~~,~Qn~idered to be a Cal~fprnia based driver. 

I ! 

j The ALJ found that a long haul truck driver_who seldom 
returns to Oregon could be considered as a worker employed with 
this state who temporarily leaves incidental to such employment 
within j the meaning of ORS 656 ~ 126; it depends upon the indi
vidual I facts of each case. If claimant had been injured prior 
to Jun~ ·30, the date he first 1arrived in Paramount, California, 
it is quite probable that he would have been found to have 
been ah Oregon driver. The d~fend~nt's manager of its Port
land t~rminal testified that he did not have authority to hire 
or fir~ drivers and that he h~d notified claimant that only~ 
Los An~eles did the hiring, hbwever, there was no evidence 
that t;he Portland terminal mapager lacked such authority. 

I . 

j The A~J was convinced: that contrary to claimant's con
tention that 11home base" was where his domicile was located 
and th1e "home office" was whei:'e the instructions came from 
and t~ere was a difference, that this was based primarily on 
claim~nt's in~orrect interpre~ation of the DOT definition of I I 

the te;rrn. I ' 

1 Based upon the evidence produced from claimant and from · 
the defendant's safety directbr, the ALJ concluded that claim
ant w~s a California based dr~ver and was also aware that he 
had been considered as such bl¥ the defendant/employer • 
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are considered as California employees'regardless of where
they were

[Defendant's safety director testified that he reviewed
claimant's application when claimant first arrived in Paramount.
During this conversation he notified the claimant that Paramount
would be his home terminal and,that he would be reimbursed for
motel expenses ’ upoh“‘’pfesentation of receipt if he was laid over
on dispatch when he was not in.Paramount or in the Los Angeles
4i‘5a. Claimant disput s- this conv rsation; slthough h stat sthat hej was told motel expenses would be reimbursed by defen
dant and he was not reimbursed for motel expenses incurred
while he was in Los Angeles. Claimant stated that he was told
in Julyj or August that he was supposed to be a California
based driver; this, in direct conflict with his earlier testimony th'at his "home base" was never transferred from Portland.
Claimant further testified that during the three months he
worked |With the defendant he was in Portland for six or seven
days and that he had not been paid for lay-over time in Port-'land allthough the co-driver was.

The ALJ found that although it was claimant's conten
tion that his home terminal w^as Portland, he was not reimbursed
for motel expenses incurred during a lay-over in Los Angeles
between July 8 and July 13 albeit he may have attempted toobtain[reimbursement for such expenses. The ALJ concluded,
that had claimant attempted to secure reimbursement that
might have been the time he was notified by defendant that
hS WS5 99nsidered to be a Calif,ornia based driver,

I The ALJ found that a long haul truck driver who seldom
returns to Oregon could be considered as a worker employed with
this state who temporarily leaves incidental to such employmentwithinjthe meaning of ORS 656.126; it depends upon the indi
vidual! facts of each case. If claimant had been injured prior
to June 30, the date he firstjarrived in Paramount, California,
it is quite probable that he would have been found to have
been an Oregon driver. The defendant's manager of its Port
land terminal testified that he did not have authority to hire
or fire drivers and that he had notified claimant that only"
Los Angeles did the hiring, however, there was no evidence
that the Portland terminal manager lacked such authority.

j The ALJ was convinced: that contrary to claimant's con
tention that "home base" was where his domicile was located
and the "home office" was where the instructions came from
and there was a difference, that this was based primarily on
claimant's incorrect interpre,tation of the DOT definition of
the term.

I Based upon the evidence produced from claimant and from '
the defendant's safety director, the ALJ concluded that claim
ant was a California based driver .and was also aware that he
had been considered as such by the defendant/employer, '
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Claimant also contended he was entitled to penalties 
and attorney fees for unreasonable refusal to pay compensation. 
Claimant filed his claim on October 17 and it was not denied 
until December 19. ORS ·656.262(4) requires that the first 
installment of compensation be paid no later than the 14th 

day aft~r tlle BUbject employ@r h~~ notiCQ OF ~ft~Wl~Jg~.of 
the claim~ 

The ALJ found that if c~aimant did not receive compen
sation £or temporary total disability within 14 days from the 
filing of his claim and every 14 days thereafter he would be 
entitled to compensation for that period regardless of whether 
he prevail~~ Qn tlle ma.in issue a.nd hE! would Jlgo bQ ~ri~H:.l~a 
to penalties and attorney's fees. However, the record is 
devoid of any evidence on this issue and the ALJ concluded 
that claimant failed to sustain his burden of proof, there
fore, no penalties or ·attorney's fees were granted. 

The Board, on de nova review, concurs in the conclu
sions reached by the ALJ. Claimant had been hired on a pro-

bationary basis t9 m~~e one h~ul from Portland to Norfolk, 
Virginia and then routed back to the defendant/employer's 
home terminal in Paramount, California to be processed for 
hiring. The fact that claimant's application for employment 
was received in Portland and certain administrative details 
were taken care of at that time in Portland, does not alter 
the fact that the ultimate decision as to whether or not Q 
claimant was to be permanently employed was deferred to the W 
home office in California. There is a discrepancy in claim-
ant's testimony as to whether he was informed by the defendant/ 
employer that he was to be considered as a California based 
driver. On direct examination he said he was not: on cross-
examination he admitted that he had been. He further admitted 
that he was not reimbursed for his lodging while he stayed 
at a motel in Paramount. 

There is no evidence that claimant was ever dispatched 
out of the defendant's Portland terminal subsequent to his .of
ficial hiring on June 30, 1976 at Paramount, California and 
there is no testimony in the record that cl~imant ~Y~b p.~~~~~ 

up or delivered a load in Oregon subsequent to his initial 
departure from Oregon on June 23, 1976. Claimant steadfastly 
maintained that his home base was determined by his domicile, 
i.~., where his home and family were, and not by the location 
of the· employer's main office or the place from where he re
ceived his instructions. 

The Board concludes that although claimant has the 
right to choose his domicile and in this case he retained his 
domicile in Oregon, nevertheless, he must be considered as 
a Cali~ornia based driver under the circumstances of this _ 
particular case and, therefore, he is not entitled to Oregon 
Workers' Compensation benefits. The ALJ correctly concluded 
he did not have jurisdiction to determine the compensability 
of the alleged.injury. 

-352-

Claimant also contended he was entitled to penalties
and attorney fees for unreasonable refusal to pay compensation.
Claimant filed his claim on October 17 and it was not denied
until December 19. ORS ‘656.262(4) requires that the first
installment of compensation be paid no later than the 14th
day aft r th subj ct  mploy r ha notioo ar knawlddg .ofthe claim.

The ALJ found that if claimant did not receive compen
sation for temporary total disability within 14 days from the
filing of his claim and every 14 days thereafter he would be
entitled to compensation for that period regardless of whether
h pr vail d gn ths main Issu and h§ would aloo b  ntitl dto penalties and attorney's fees. However, the record is
devoid of any evidence on this issue and the ALJ concluded
that claimant failed to sustain his burden of proof, there
fore, no penalties or attorney's fees were granted.

The Board, on de novo reviev;, concurs in the conclu
sions reached by the ALJ. Claimant had been hired on a pro
bationary basis to m^K§ CHS hiul fiom Portland to Norfollc,Virginia and then routed back to the defendant/employer's
home terminal in Paramount, California to be processed for
hiring. The fact that claimant’s application for employment
was received in Portland and certain administrative details
were taken care of at that time in Portland, does not alter
the fact that the ultimate decision as to V7hether or not
claimant was to be permanently employed was deferred to the
home office in California. There is a discrepancy in claim
ant's testimony as to whether he was informed by the defendant/
employer that he was to be considered as a California based
driver. On direct examination he said he was not; on cross-
examination he admitted that he had been. He further admitted
that he was not reimbursed for his lodging while he stayed
at a motel in Paramount.

There is no evidence that claimant was ever dispatched
out of the defendant's Portland terminal subsequent to his .of
ficial hiring on June 30, 1976 at Paramount, California and
there is no testimony in the record that claimant
up or delivered a load in Oregon subsequent to his initial
departure from Oregon on June 23, 1976. Claimant steadfastly
maintained that his home base was determined by his domicile,
i.e., where his home and family were, and not by the location
of the' employer's main office or the place from where he re
ceived his instructions. u

The Board concludes that
right to choose his domicile and
domicile in Oregon, nevertheless
a California based driver under
particular case and, therefore,
V7orkers' Compensation benefits,
he did not have jurisdiction to
of the alleged . injury.

although claimant has the
in this case he retained his

, he must be considered as
the circumstances of this
he is not entitled to Oregon
The ALJ correctly concluded

determine the compensability
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ORDER 
I . 

I The order of the ALJ /hdated !lay 4, 19 7 8, 1.s affirmed. 

WCB CASE.NO: 78-327 SEPTEMBER•l9, 1978 

l JOEL JOSLIN, CLAIMANT . , 1, •. 

Galton, iPopick & Scott, Claimani's Attys. 
BAif, L~gal ~~~yices, Defense Atty. 
Requestj for Review by Claimant: 

I Reviewed by Board Members Wilson and l!oore. 

I Claimant seeks review by the .,~oard of the Administrative 
Law Judge's (ALJ) order which found that the State Accident In
suranc~ Fund had paid claimant compensation for temporary total 
disabi~ity beyond the date time ioss was lermin~l~d hy ~hQ DQtQf• 
minatiJn Order of June 28, 1977 and was entitled to offset this 
overpay;ment for temporary tota.l disability against a subsequent 
award f;or permanent partial disability granted by an Opinion and 
Order dated November 23, 1977. 

I . 
I The Board, after de n6vo review, finds that under the 

circumstances of this case th~ Fund acted properly and it af
t~,m~ ina adopts as its own the Opinion and Order of the ALJ, 
a copy /of which is attached h~reto and, 0by thls reference, 
made a part hereof. 

I 
) ORDER 
I 

I 
I 

The order of the ALJ, ·/dated ?,.pril 13, 19 7 8, is affirmed. 

' 

I 
I WCB CASE NO. 77-459;0 

ERNESTIMOORE, CLAIMANT 
Anderson, Fulton, Lavis & Van :Thiel, 

Clai~ant' s Attys. ., 
SAIF, ~egal Services, Defense :Atty. 
Request for Review by Claimant · 

I • . 

I 

SEPTEMBER 19, 1978 

Reviewed by Board Nem~ers Wilson and Phillips. 

Claimant seeks Board review of the Administrative Law 
Judge•~ (ALJ) order which aff~rmed the Fund's denial of his 
claim 6f a bilateral knee, condition. ' 

, i 
I ' 

The Board, after de ndvo review, affirms and adopts 

the Opinion and Order of the 1L:~S:- copy of which is attached 

#

"'j 'i y 

ORDER[ . f

The order of the ALJi^'dated  ay 4 , 1978, is affirmed.

WCB CASE NO. 78-327 SEPTE BER'19 , 1978
JOEL JOSLIN, CLAI ANT ! . ^ ^
Galton,[Popick & Scott, Claimant's Attys.
SAIFi Lsgal S^fyices, Defense Atty.
Request for Review by Claimant

Reviewed by Board  embers Wilson and  oore.
Claimant seeks review by the Board of the Administrative

Law Judge's (ALJ) order which found that the State Accident Insurance! Fund had paid claimant compensation for temporary total
disability beyond the date time loss was terminated f y f hQ DQtQI'mination Order of June 28, 1977 and was entitled to offset this
overpayment for temporary total disability against a subsequent
award for permanent partial disability granted by an Opinion and
Order dated November 23, 1977,

The Board, after de novo review, finds that under the
circumstances of this case the Fund acted properly and it af-

§hd adopts as its own the Opinion and Order of the ALJ,
a copy of which is attached hereto and, by this reference,
made a part hereof.

ORDER
The order of the ALJ, ..dated April 13, 1978, is affirmed.

WCB CASE NO. 77-459,0 SEPTE BER 19, 1978
ERNEST  OORE, CLAI ANT
Anderson, Fulton, Lavis & Van Thiel,

Claimant's Attys.
SAIF, Legal Services, Defense 'Atty.
Request for Review by Claimant

I '
Ii Reviewed by Board  embers Wilson and Phillips.I 'I Claimant seeks Board review of the Administrative LawJudge's (ALJ) prder which affirmed the Fund's denial of^his

claim of a bilateral knee- condition.i The Board, after de novo review, affirms and adopts
the Opinion and Order of the ALJ, a copy of which is attached

35 3- -

'“ ‘ 

! 

] 

' 
' ' 

I 

* 
I 



         

          

     

   
     

 
     
    

      
        

         
        

          
            
         

          

     

    
    

   
     
    

      
         

         
           

       
          
          

             
         

and, by this reference, is made a part hereof. 

ORDER 

The order of the ALJ, dated January 30, 1978, is af-

WCB CASE NO. 77-1035 

EDNA DEFENBAUGH, CLAIMANT 
Bloom, chaivoe, Ruben, et. al., 

Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant · 

SEPTEMBER 22, 1978 

Reviewed by Board Members Wilson and Phillips. 

Claimant seeks Board review of the Administrative Law 
Judge 1 s (ALJ) order which affirmed the November 15, 1976 Deter-. 
mination Order whereby claimant was granted time loss benefits 
o~ly. 

The Board, after de novo review, affirms and adopts the 
Opinion and Order of the ALJ, a copy of which is attached 
hereto and, by this reference, is made a part hereof. 9> 

ORDER 

~h~ 6raer of the Atl, JateJ February 28, 1978, is af-
firmed. 

WCB CASE NO. 77-4727 

VALENTINO R. DUPONT, CLAIMANT 
Bodie, Minturn, Vanvoorhees, Larson 

& Dixon, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant 

SEPTEMBER 22, 1978 

Reviewed by Board Members lhlson and Moore. 

Claimant seeks Board review of the order of the Adminis
trative Law Judge (ALJ) which directed the State Accident Insur
ance Fund to pay for Dr. Blumberg 1 .s treatment and also for 
claimant's transportation and subsistance in conjunction with 
obtaining such treatment and further directed the Fund to pay 
claimant an award of compensation equal to 192° for 60% unsched
uled low back disability, this award to be paid in lieu o£'and 
not in addition to any previous awards.received by claimant for 

-354-

hereto and, by this reference, is made a part hereof.

ORDER
The order of the ALJ, dated January 30, 1978, is af-

SEPTE BER 22, 1978WCB CASE NO. 77-1035

EDNA DEFENBAUGH, CLAI ANT
Bloom, Chaivoe, Ruben, et. al.,

Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

Reviewed by Board  embers Wilson and Phillips.
Claimant seeks Board review of the Administrative Law

Judge's (ALJ) order which affirmed the November 15, 1976 Deter
mination Order whereby claimant was granted time loss benefits
only.

The Board, after de novo review, affirms and adopts the
Opinion and Order of the ALJ, a copy of which is attached
hereto and, by this reference, is made a part hereof.

ORDER

Thfi 6r(£er o£ tke ALJ, dated February 28, 1978, is affirmed.

SEPTE BER 22, 1978WCB CASE NO. 77-4727

VALENTINO R. DUPONT, CLAI ANT
Bodie,  inturn, VanVoorhees, Larson

& Dixon, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

Reviewed by Board  embers Wilson and  oore.
Claimant seeks Board review of the order of the Adminis

trative Law Judge (ALJ) which directed the State Accident Insur
ance Fund to pay for Dr. BlumbergVs treatment and also for
claimant.'s transportation and subsistence in conjunction with
obtaining such treatment and further directed the Fund to pay
claimant an award of compensation equal to 192° for 60% unsched
uled low back disability, this award to be paid in lieu of and
not in addition to any previous awards.received by claimant for
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-

         
           

        
            

            
   

          
           
          

           
          

           
          

         
       

                    
       

          
            

 

          
           

                   
         

         
        

                    
             

                
        

          
         

         
         

           
        

         
         

      
    

         
         

0 

I 

I 
I ,, . ... .. ~ 

! ~ .. kl;..... 

! 

his Janhary 1971 industrial injury. Claimant contends the ALJ 
~,f~d i~ not reppenin~ h~s c~~1~ for further medical ~are:a~d 
for thej payment of compensatio~ .for temporary total disab1l1ey 
based U?on a report from Dr. H~nson dated February 15., 1978 ori. 
in the alternative, contends that he is entitled to an award for 
-permanept total disability. · 

/ Claimant is 43 years old, has eight years of formal 
schooli~g and obtained a GED whil~ in the Navy. Later claim
'-nt i;.99:k some courses in accouhtihg at a junior college but _ 
did no~ comple~e his program. i He' has driven truck, ~one con
struct~on work -and, after 1968~ worked as a millwright and 
welder.I 

j On Jamiary 8, 1971, wh!iie attempting to roll a log with 
a peavey, claimant suffered a compensable injury to his low 
back; ~is initial medical tre~t~ent was received from Dr. 
ChuinaJa who diagnosed an acute lumbosacral strain. Claim-I . . 
ant conl{nued to n6t~ low hao~ gymptorn~ and came under the ·. 
care of-Dr. Corrigan who trea~~~ claimant conservatively and 
later ieferred him to the Phv~i6al Rehabilitatioft Center. 
Dr. Ma~on found a chronic st~ain with no clinical evidence 
of a disc; he.also'was of the opinion .that claimant had a con
versio~-reaction overlay. 

! 
I 

I The claimant was examined by the members of the Back 
Evaluation Clinic who recommended a riaid back brace be used 
but foJ.na no need for other orthopedicJor neurological treat
ment. )A psychological evaluation by Dr. May indicated claim
ant ha9 intellectual resources of above average and possessed 
sufficient aptitude and ability to be retrained in several 

I ' • areas of employment. Claimant was recommended for vocational 
retraiAing in ~ome field that!would not place undue strain 
on his!back and the claim was first closed on November 18, 
1971 with an award of 48° for:1'5% unscheduled low back dis-
ability. ' 

i Claima~t continued to receive medical care including 
pain medication. In February.1972 he reported back pain 
radiating into his left leg. :shortly thereafter claimant 
was involved in an automobile.accident which caused him to 
sustaih some facial injuries but did not seriously aggravate 
his ba9k condition. The claim was reopened for further ·med
~cal tteatment and claimant w~s hospitalized for three weeks 
in Jun~ 1972. He was placed tn traction and g_iven novocaine 
injectfon~, therapy and exerctses. Although at first there· 
was so~e improvement noted, later the back symptoms recurred 
and inj• December 1972. claimant! underwent a two-level fusion,. L4, 
Sl. A_ psuedoa:throsis result~d and further fusion surgery 
was performed in September 1973. · · 

I I 
Claimant continued ~oJcomplain of pain in his back and 

in his lower right leg and furt:::S~suedoarthrosis was found 

0
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his January 1971 industrial injury. Claimant contends the ALJ
§£-red in not reopenin'^ his claim for further medical care and
for the|payment of compensation for temporary total disability
based upon a report from Dr. Henson dated February 15, 1978 or,,
in the alternative, contends that he is entitled to an award for
■permanent total disability.

Claimant is 43 years old, has eight years of formal
schooling and obtained a GED while in the Navy. Later claim-

^99,^ some courses in accounting at a junior college but
did not complete his program. ^ He has driven truck, done con
struction work and, after 1968> worked as a millwright and
welder.

On January 8, 1971, whjile attempting to roll a log with
a peavey, claimant suffered a compensable injury to his low
back; his initial medical treatment was received from Dr.
Chuinard who diagnosed an acute lumbosacral strain. Claim
ant continued to hfit low back; Eymptoms and cam und r th care of Dr. Corrigan who treated' claimant conservatively and
later referred him to the Physical Rehabilitation Center.
Dr. Nason found a chronic strain with no clinical evidence
of a disc; he.also was of the opinion .that claimant had a con
version-reaction overlay.

The claimant was examined by the members of the Back
Evaluation Clinic who recommended a rigid back brace be used
but found no need for other orthopedic or neurological treat-ment. |a psychological evaluation by Dr. Nay indicated claim
ant had intellectual resources of above average and possessed
sufficient aptitude and ability to be retrained in several
areas of employment. Claimant was recommended for vocational
retraining in some field that iwould not place undue strainon hisjback and the claim was first closed on November 18,
1971 with an av/ard of 48® for :1'5% unscheduled low back dis-ability.

t Claimant continued to receive medical care includingpain medication. In February.1972 he reported back pain
radiating into his left leg. .Shortly thereafter claimant
was involved in an automobile accident which caused him to
sustain some facial injuries but did not seriously aggravate
his back condition. The claim was reopened for further med
ical treatment and claimant was hospitalized for three weeks
in June 1972. He was placed in traction and given novocaine
injections, therapy and exercises. Although at first there
was some imiprovement noted, later the back symptoms recurred
and in December 1972 claimantiunderwent a two-level fusion,, L4,

psuedoarthrosis resulted and further fusion surgerySI. A
was performed in September 1973.

Claimant continued to|complain of pain in his back and
in his lower right leg and further psuedoarthrosis was found
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which caused additional surgery to be performed on October 18, 
1974. After this surgery, the fusion appeared to be solid, 
although claimant di4 report continued low back pain and was 
hospitalized once again in February 1976 for removal of the 
rod inserted in his spine. -

Claimant still complained of pain and Dr. Chuinard 
was concerned about claimant's intake of pain medication 
which he felt was excessive. He was unable to objectively 
understand the level of claimant's complaints of back dis
comfort in the light of the demonstration of the solid fusion. 
His recommendation that claimant be referred to the Disabili t·y 
Prevention Division was turned down. Later Dr. Chuinard rec
or:rrnended a. r!!!f ~rr &l to Dr. S~ff Gb' Northwi;rn t P.ain C/Jfl ~~r whg~~ 
on June 7, 1977 it was noted that claimant's main concern was 
not his pain but his financial security. He was unable to 
visualize himself returning to work and the doctors felt it 
unlikely that he would return to meaningful employment. It 
was felt that claimant did have a residual capacity for some 
type of light employment, but was not motivated in that re
gard as he did not feel that any such work would provide him 
with finan~i~l g~~urity h~ ~~~uired. ~he doctors at the Paln 
Center felt that ,there was too much drug dependence and sug
gested immediate ciaim closure, recommending claimant undergo 
no further treatment, be taken off the narcotic medication, 
discontinue the repeated back injections and be told that he 
had to deal with his problems on his own. Dr. Chuinard con
curred with this assessment of claimant's condition and 
problems. He felt claimant did not have a level of low back 
rain which justified the conti~~at~9n Qt ~Q~e~ne med1GdtiOil 
and he refused to continu~ to prescribe it. 

Claimant's claim was closed again with an additional 
award of 32° for 10% unscheduled low back disability. 

On February 15, 1978 claimant was interviewed by Dr. 
Henson of the Jefferson County Mental Health Division who 
felt claimant was in need of further medical care including 
psychiatric intervention in the form of anti-depressants and 
analgesics. He felt that therapeutic intervention for pain 
relief such as was provided at the Emanuel Hospital might. 
also be helpful. He believed claimant's current emotional 
problems were related to his prolonged disability and not to 
the drug medication withdrawal. It was his opinion that claim
ant was not currently capable of either full time gainful em
ployment or vocational rehabilitation. 

Claimant had been referred to the Division of Vocational 
Rehabilitation in July 1971 while he was at the Physical Re
habilitation Center and was found to have had a vocational 
handicap and to be eligib'ie for services. Originally,· the 
vocational goal was to train claimant to be a medical labor
atory technician, however, because of the car accident, he 
had to drop out of school, although prior to the accident·he 
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which caused additional surgery to be performed on October 18,
1974. After this surgery, the fusion appeared to be solid,
although claimant did report continued low back pain and was
hospitalized once again in February 1976 for removal of the
rod inserted in his spine.

Claimant still complained of pain and Dr. Chuinard
was concerned about claimant's intake of pain medication
which he felt was excessive. He was unable to objectively
understand the level of claimant's complaints of back dis
comfort in the light of the demonstration of the solid fusion.
His recommendation that claimant be referred to the Disability
Prevention Division was turned down. Later Dr. Chuinard rec
omm nd d a r f rral to Dr. S roc' Worthw  t Pain G nt p wh y'son June 7, 1977 it was noted that claimant's main concern was
not his pain but his financial security. He was unable to
visualize himself returning to work and the doctors felt it
unlikely that he would return to meaningful em.ployment. It
was felt that claimant did have a residual capacity for some
type of light employment, but was not motivated in that re
gard as he did not feel that any such work would provide him
with financial sa upity ha paguired. The doctors at the IPainCenter felt that .there was too much drug dependence and suggested immediate claim closure, recommending claimant undergo
no further treatment, be taken off the narcotic medication,
discontinue the repeated back injections and be told that he
had to deal with his problems on his own. Dr. Chuinard con
curred with this assessment of claimant's condition and
problems. He felt claimant did not have a level of low back
pain which justified the continuation o£ me^icatiOn
and he refused to continue to prescribe it.

Claimant's claim was closed again with an additional
award of 32° for 10% unscheduled low back disability.

On February 15, 1978 claimant was interviewed by Dr.
Henson of the Jefferson County  ental Health Division who
felt claimant was in need of further medical care including
psychiatric intervention in the form of anti-depressants and
analgesics. He felt that therapeutic intervention for pain
relief such as was provided at the Emanuel Hospital might .
also be helpful. He believed claimant's current emotional
problems were related to his prolonged disability and not to
the drug medication withdrawal. It was his opinion that claim
ant was not currently capable of either full time gainful em
ployment or vocational rehabilitation.

Claimant had been referred to the Division of Vocational
Rehabilitation in July 1971 while he was at the Physical Re
habilitation Center and was found to have had a vocational
handicap and to be eligible for services. Originally,- the
vocational goal was to train claimant to be a medical labor
atory technician, however, because of the car accident, he
had to drop out of school, although prior to the accident he
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1 
The schoolin9 w,as not resumed 

becauselof claimant's subseouent medical treatment and sur
geries. I In August 1977 he 1~a:(;aCJain referred to the Division 
of Vocational Rehabilitation and at this time it was hoped that 
claimant could be trained in business management. He was 
authoriiea to commence his retraining program in September 
1977, hbwever, he dropped out df his program in less than a 
month b~cause of a fear of dri~ing to and from Bend which was 
related! to his prior automobil~ accident; also, fear of people, 
an uneafy feeling about his yoGnger classmates and a lack of 
intGrG~t in thG cours~s themselveB, The DVR ~e,v~ce~ were 

I - . I 

terminated on the basis of claimant's failure to cooperate. 

I Claimant has not looked for work, he has filed ·no. 
job application but states he would like to return to school 
and lea}n business machine repair work. Claimant is able to 
speak Ehglish and Spanish and has served as an interpreter 
for Spahish speaking people in:several court hearings. 

\The ALJ found t~at the(medical evidence shows that a 
continuation of medical treatment tor tn~~ Qla.tmant would be 
more harmful than helpful. Claimant has undergone treatment 
of one kind or another since January 1971 for his industrial 
injury ~nd he has submitted to: at least two unsuccessful sur
geries .I The 19.74 surgery did result in a successful fusion 
and he has continued under medical care since that time. 
Dr. Chu~nard, claimant's treat~rig physician, has consistently 
been un~ble to find any objective proof that this continued 
trea.tme~t was necessary or eveh benefiting claimant; in fact, 
as a result of ;the treatment, ~laimant acquired a drug habit 
which Jost of the physicians feel has reached a dangerous 
stage ind should be discontinued. 

I The AL~ further found_~hat Dr. Henson did not review 
the ve~y extensive medical recprds in this case; there is no 
showing that he was aware of the comments of Dr. Chuinard or 
Dr. Seies with regard to an in~tant discontinuation of certain 
treatm~nt in this case. The ALJ concluded that the claim should 
not be !reopened for the medical· treatment sugqested by Dr. 
Henson ,I agreei1:g wit~ Dr~ Sere,s that the cl~imant should get 
off the narcotic medication and· further medical treatment 
and "de'al with his problem on his own". He also found lack 
of mot~vation and compensation1 neurosis to be an important 
factor /in his '?ase. j , 

· The treatment provided claimant by Dr. Blur..berg for 
~ight ~hest pain incurred'whi~e claimant was pulling a hose 
in Hay 11977 was found to pe compensable by the ALJ because 
Dr. Bl~erg related his trea~ent of claimant.to the surgery 
of October 18, 1974; he also found that claimant's costs for 
transpdrtation·and subsistanc~ required to obtain that med~ 
ical treatment cornpensabl~ and ordered the Fund to pay for 
the treatment, transportation and subsistance. 
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had b  n mKlng ?00d progtSSSi | The schooling was not resumed
becausejof claimant's subsequent medical treatment and surgeries. | In August 1977 he was'-|again referred to the Division
of Vocational Rehabilitation and at this time it was hoped that
claimant could be trained in business management. He was
authorized to commence his retraining program in September
1977, ho^vever, he dropped out of his .program in less than a
month because of a fear of driving to and from Bend which wasrelated|to his prior automobile accident; also, fear of people,
an uneasy feeling about his younger classmates and a lack of
intQrQEt in th@ cours s th ma lv B. Th UYR ssf.yices wereterminated on the basis of claimant's failure to cooperate.

Claimant has not looked for work, he has filed no
job application but states he would like to return to school
and learn business machine repairwork. Claimant is able to
speak English and Spanish and has served as an interpreter
for Spanish speaking people ini several court hearings.

1
The ALJ found that the)medical evidence shows that a

continuation of rn dical tr atm nt for this olaimant would b more harmful than helpful. Claimant has undergone treatment
of one kind or another since January 1971 for his industrial
injury and .he has submitted to- at least two unsuccessful surgeries.] The 19,74 surgery did result in a .successful fusion
and he has continued under medical care since that time.Dr. Chuinard, claimant's treating physician, has consistently
been unable to find any objective proof that this continued-
t^r^atment was necessary or even benefiting claimant; in fact,
as a result of ,the treatment, claimiant acquired a drug habit
which m.ost of the physicians feel has reached a dangerous
stage and should be discontinued.

The ALJ further found.jthat Dr. Henson did not review
the very extensive medical records in this case; there is no
showing that he was aware of the comments of Dr. Chuinard or
Dr. Series with regard to an instant discontinuation of certain
treatment in this case. The ALJ concluded that the claim shouldnot be Ireopened for the medical treatment suggested by Dr.
Henson,I agreeing with Dr. Seres that the claimant should get
off the narcotic medication and’further medical treatment
and "deal with his problem on his own". He also found lackof motijvation and compensation neurosis to be an important
factor in his case.

The treatment provided claimant by Dr. Blumberg for
right chest pain incurred'while claimant was pulling a hose
in  ay jl977 was found to be compensable by the ALJ because
Dr. Bli^erg related his treatment of claimant, to the surgery
of October 18, 1974; he also found that claimant's costs for
transportation'and subsistance required to obtain that med^
ical treatment compensable and ordered the Fund to pay for
the treatment, transportation and subsistance.
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On the question of extent of permanent disability, the 
ALJ found claimant had previously been awarded a total of 
80° for 25% of the maximum for unscheduled disability and that 
this did not adequately compensate claimant for his loss of 
wage earning capacity resulting from his industrial injury. 
~e JlJ not feei that clalmant was permanently and totaiiy 
disabled as claimant contended _because claimant still has both 
the physical and mental abilities to regularly perform some 
form of gainful and _suitable e~ployment. However, there are 
many things that claimant was able to do prior to his injury 
that he now cannot do and, in spite of his lack of motivation 
and his failure to cooperate with the DVR, the ALJ concluded· 
that claimant's permanent partial disability approximates an 
award of 192° for 60% of the maximum for his unscheduled dis
ability. 

The Board, on de nova review, agrees with the findings 
and conclusions reached by the ALJ; however, if the treatment 
recommended by Dr. Henson can be furnished to claimant under 
the provisions of ORS 656.245 the Board is of the opinion that 
such assistance should be furnished. 

The Board also recommends that the Field Services Divi
sion of the Workers' Compensation Department make every possible 
attempt to assis·t claimant in either an on-the-job tra.:i-ning 
program or job placement to enable claimant, if possible, to 
return to a larger segment of the labor market. 

ORDER 

The order of the ALJ, entered March 21, 1978, is affirmed. 

Th@ Board also dir@cts th@ Stat@ Accid@nt Insuranc@ ·Fund 
to furnish to claimant any and all treatment recommended by 
Dr. Henson which can be provided under the provisions of ORS 
656.245. 

WCB CASE NO. 77-7680 

RICHARD FINCH, CLAIMANT 
Merten & Saltveit, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Request ·for Review by Claimant 

SEPTEMBER 22, 1978 

Reviewed by_ Board Members Wilson·and Phillips. 

Claimant seeks review by the Board of the Administra
tive Law Judge's (ALJ) order which found that the State Accident 
Insurance Fund intended only to deny the reopening of claimant's 
claim for aggravation, not the compensability of the underlying -~-
psychological condition which claimant had and, therefore,· or- • 
dered that the letter of denial~ dated January 5, 1978, was 
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On the question of extent of permanent disability, the
ALJ found claimant had previously been awarded a total of
80® for 25% of the maximum for unscheduled disability and that
this did not adequately compensate claimant for his loss of
wage earning capacity resulting from his industrial injury.
He did not feel that claimant was permanently and totally
disabled as claimant contended because claimant still has both
the physical and mental abilities to regularly perform some
form of gainful and .suitable employment. However, there are
many things that claimant was able to do prior to his injury
that he now cannot do and, in spite of his lack of motivation
and his failure to cooperate with the DVR, the ALJ concluded
that claimant's permanent partial disability approximates an
award of 192° for 60% of the maximum for his unscheduled dis
ability .

The Board, on de novo review, agrees with the findings
and conclusions reached by the ALJ; however, if the treatment
recommended by Dr. Henson can be furnished to claimant under
the provisions of ORS 656.245 the Board is of the opinion that
such assistance should be furnished.

The Board also recommends that the Field Services Divi
sion of the Workers' Compensation Department make every possible
attempt to assist claimant in either an on-the-job training
program or job placement to enable claimant, if possible, to
return to a larger segment of the labor market.

ORDER
The order of the ALJ, entered  arch 21, 1978, is affirmed

ThQ Board alEO dir cts th Stat Accid nt Insuranc Fundto furnish to claimant any and all treatment recommended by
Dr. Henson which can be provided under the provisions of ORS
656.245.

WCB CASE NO. 77-7680 SEPTE BER 22, 1978

RICHARD FINCH, CLAI ANT
 erten & Saltveit, Claimant's Attys,
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

Reviewed by Board  embers Wilson and Phillips.
Claimant seeks review by the Board of the Administra

tive Law Judge's (ALJ) order which found that the State Accident
Insurance Fund intended only to deny the reopening of claimant's
claim for aggravation, not the compensability of the underlying
psychological condition which claimant had and, therefore, or
dered that the letter of denial, dated January 5, 1978, was
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limited in scope solely to a denial of a current condition of 
I ' I ~ ' ' ' ' J 

aggravation ana was now moot;: the l\LJ also affirmed a special 
Determination Order dated Jan;1.1ary 10, 19 7 8. I , , . .. . 

I Two issues were preseri~ed to the ALJ: (1) an appeal from 
the Fuhdls letter of'denial, ~ated January 5, 1978, and (2) an 
appeal! fro~ the special Deter~inatiqn Order of Jan~ary 10, 19?8, 
actually from a Determination;Order dated October 21, 1977 which 
awarded claimant no comoensation for permanent partial disability 
as a r9sult of his inju~y of August 23, 1974. Claimant alleges 
he has! suffered permanent disability but stipulated that he is , 
not asking for any current tr~atrnent and that he is now medicaily 

and vo~ationally stationKrY. : •-

\ The ALJ found that th~ letter of denial was ambiguous· 
based hpon the second paragraph which stated that in the Fund's 
opinioh claimaht's psychologi¢al condition pre-existed his in
jury a~d was only minimally aggravated by his industrial injury; 
that the Fund thought that after providing claimant with two 
years ~f psycholgical counseling that it had fulfilled_ its r~-

sponsl~lilty, therefore, lt d~nied claimant's ciaim to reopen 
on thelbasis of psycholg.ical aggravation. The l\.LJ did not know 
whether that should be interpteted as a denial of the overall 
compenkability of claimant's psychological condition or only of 
an aggtavation thereof and specifically denying responsibility 
for th~ current care and treatment recommended by Dr. Fleming. I - , . -- . . . 

i 

I 
The ALJ concluded that the Fund ~erely intended to deny 

a reopJning of the claim for aggravation and because claimant· 

is notjassGrting Jggravatio~ ~~a has specifically reJecteJ 
furthe~ treatment, the ALJ found the questions of timeliness, 
lack of notice to claimant's attorney and other such issues, 
together with the entire issue 'of aggravation became moot. 

I I 

I On the second issue of the adequacy of the special De
termination· Order, the ALJ, ?tfter listening to claimant testify 
concerriing his constant back pain, pain in the right leg and 
limitations in.lifting, concluded that such complaints were not 
substadtiated by the medical ieports and theiefore affirmed the 
specia~ Determination Order. · 

I 

. \ The B<?ard, on de nov? 'review, agrees with the ALJ's con
clusion that it was not the intent of the Fund to deny the com
pensabilli ty of claimant's unde'rlying psycholonical condition but 
only t~ deny reopening of clai~ant's claim for aggravation 
thereo;. However, on the issue of extent of disability the 
Boa~d ~inds that Dr. Wisdom, a~ orthopedic specialist, felt 
claiman,t had some permanent pa:rtial disability in his low 
back an'd was able to generallyl live with this within rather 
strict ~imits although he migh~ still need some medical orth-
o~edic ~anagernent from ti~e tol time. . , . 

1 Claimant was examined by the physicians at the Orth

opaedic Consultants who diagnor::S::ronic lumbar strain with 

limited in scope solely to a denial of a current condition of
aggravation and was now moot; | the ALJ also affirm.ed a special
Determination Order dated Jan.uary 10, 1978 .

Two issues were presented to the ALJ: (1) an appeal from
the Fund’s letter of'denial, dated January 5, 1978, and (2) an
appeallfrom the special Determination Order of January 10, 1978,
actually from a DeterminationiOrder dated October 21, 1977 which
awarded claimant no compensation for permanent partial disability
as a result of his injury of August 23, 1974. Claimant alleges
he has|suffered permanent'disability but stipulated that he is
not asking for any current treatment and that he is now medically
and vocationally' stationary.

The ALJ found that the letter of denial was ambiguous
based upon the second paragraph which stated that in the Fund's
opinion claimant's psychological condition pre-existed his in
jury and was only minimally aggravated by his industrial injury;
that the Fund thought that after providing claimant with two
years of psycholgical counseling that it had fulfilled its re
sponsibility, therefore, it denied claimant's claim to reopen
on thej basis of psycholgical aggravation. The ALJ did not knov/
whether that should be interpreted as a denial of the overall
compensability of claimant's psychological condition or only of
an aggravation thereof and specifically denying responsibility
for the current care_and treatment recommended by Dr. Fleming.j 'The ALJ concluded thaC the Fund merely intended to deny
a reopening of the claim for aggravation and because claimant'
is notjjssQrting aggravation and has specifically rejected
further treatment, the ALJ found the questions of timeliness,
lack of notice to claimant's attorney and other such issues,
together with the entire issue of aggravation became moot.

j On the second issue of the adequacy of the special De
termination' Order, the ALJ, after listening to claimant testify
concerning his constant back pain, pain in the right leg and
limitations in lifting, concluded that such complaints were not
substantiated by the medical reports and therefore affirmed thespecial! Determination Order.

The Board, on de novo 'review, agrees with the ALJ’s con
clusion that it was not the intent of the Fund to deny the com
pensability of'claimant' s underlying psycholocrical condition but
only to^ deny reopening of claimant's claim for aggravation
thereof,. However, on the issue of extent of disability the
Board fjinds that Dr. Wisdom, ah orthopedic specialist, felt
claimant had some permanent partial disability in his low
back an'd was able to generally! live with this within rather
strict jlimits although he might still need some medical orth
opedic management from time to time,

I Claimant was examined by the physicians at the Orth
opaedic Consultants who diagnosed chronic lumbar strain with
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and noted depressed left ankle jerk, cervical arth
ritiB which wa.s not indu3tria.lly IE!lo.t@d and imxi@ty u.nd d@ 0 

pression, acute at times and chronic. They also found minor 
arthritic changes of the lumbar spine and expressed their 
opinion that the total loss of function with relation to the 
lower back alone would be described as being in the upper 
border of mild, which would be equal to 20%. 

The Board also finds that claimant has been retrained 
by the Board to be a journalist, having been provided a two
year training course which resulted in an award of an associate 
9~gr~~ t9 Yl~tm~nt. ~la~rnant t~at1tiea that it waB neceBoary 
to have at least a degree in journalism· in order to secure a 
job as a reporter, therefore, he had not been successful in 
seeking such employment. However, the Board feels that this 
retraining does r~duce some df, the loss of wage earning capa
city which the medical evidence indicates approximates 20%. 

The Board concludes that claimant would be adequately 
compensated for his loss of wage earning capacity resulting 
from his industrial injury of August 23, 1974 by an award of 
32° for 10% unscheduled disability. 

ORDER 

The order of the ALJ, dated April 25, 1978, is modi-
fied. 

Claimant is awarded 32° of a maximum of 320° for 10% 
unBGheduled diBflbility reBulting from his indµstrial injury 
of August 23, 1974. 

In all other respects the order of the ALJ is affirmed. 

Claimant's attorney is awarded as a reasonable attor
ney's fee for her services at Board review a sum equal to 25% 
of the compensation awarded claimant by this order, payable 
out of said compensation as paid,·not to exceed $2,300. 

WCB CASE NO. 77-7114 

DAVID KOEHLER, CLAIMANT 
John DeWenter, Claimant's Atty. 
J. w. McCracken, Jr., Defense Atty. 
Request for Review by -Claimant 

SEPTEMBER 22, 1978 

Reviewed ,bY Board Members Moore and Phillips. 

The claimant seeks review by the Board of the order 9)1 

of the Administrative Law Judge (ALJ) which approved the denial 
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residuals and noted depressed left ankle jerk, cervical arth-
ritis which was not industrially r§lat0d and anxi ty and d@”pression, acute at times and chronic. They also found minor
arthritic changes of the lumbar spine and expressed their
opinion that the total loss of function with relation to the
lower back alone would be described as being in the upper
border of mild, which would be equal to 20%.

The Board also finds that claimant has been retrained
by the Board to be a journalist, having been provided a two-
year training course which resulted in an award of an associate
degree to ciaim^nti Cidimdnt tssti£i d that it was n c ssaryto have at least a degree in journalism-in order to secure a
job as a reporter, therefore, he had not been successful in
seeking such employment. However, the Board feels that this
retraining does reduce some of, the loss of wage earning capa
city which the medical evidence indicates approximates 20%.

The Board concludes that claimant would be adequately
compensated for his loss of v/age earning capacity resulting
from his industrial injury of August 23, 1974 by an award of
32° for 10% unscheduled disability.

ORDER

fied.
The order of the ALJ, dated April 25, 1978, is modi-

Claimant is awarded 32° of a maximum of 320° for 10
unsch dul d disability r sulting from his industrial injuryof August 23, 1974.

In all other respects the order of the ALJ is affirmed
Claimant's attorney is awarded as a reasonable attor

ney's fee for her services at Board review a sum equal to 25%
of the compensation awarded claimant by this order, payable
out of said compensation as paid,'not to exceed $2,300.

WCB CASE NO. 77-7114 SEPTE BER 22, 1978

DAVID KOEHLER, CLAIMANT
John DeWenter, Claimant's Atty.
J. W.  cCracken, Jr., Defense Atty.
Request for Review by Claimant

Reviewed by Board  embers  oore and Phillips.
The claimant seeks review by the Board of the or-der

of the Administrative Law Judge (ALJ) which approved the denial

-360-
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dated No1vember 9., 1977 of claim~nt' s claim for a compensable 
injury. 

'.[. 
.. , ... J" ,-

Claimant is not cert~in of the exact date the injury 
happened but believes it was in_ late September, 197.7. • The· ·. 
alleged jinjury occurred when claimant fell while working on the 
glue .li~e in a ~earn laminating plant. The claimant lost time 
from work and required medical .treatment. 

Claimant testified ~hat a board 8 feet long was pushed 
-~~~~n~t ~irn causing him to trip on' & protruding bolt, lose his 
balance and fall backwards ant~ a stack of beams 18 to 30 inches 
high. Claimant said that his rower back struck the edqe of the 
stack. I co-workers observed th~ fall. One stated he thought .it 
happened in early September and·he described it as a good hard 
fall bud didn't think any part ~f claimant's body had hit the 

I , • 

edge of I the -beam; the-other stated that it was in early September 
and he described the incident as-claimant rolling but not jolting, 
with c14imant's buttocks and back hitting the flat side rather 
than the edge of the beams. , . 

' 

Claimant testlflect he felt a pull ·hue no pJin in' hig 
lower back and he returned to work and finished the shift. At 
the enajof the shift claimant ~as advised to file a claim but 
he did not do so because he felt he had only pulled a muscle. 

l Claimant continued ~o work and in the week followinq 
• .. • • .~~ r, • • • ~ 

the incident he was transferred to the finishing department where 
he was }equired to bend over while running a sander; this 
caused k constant pull on °his back. He advised his boss of the 
discomfort but still did not fill out a claim nor indicate when, 
where or how the back symptoms:commenced. He continued to 
engage ~n strenuous repetitive ~qrk after the fall and, finally, 
on October 27, 1977 was seen by'Dr. Thomas, a chiropractor, who 
diagnoskd a severe strain to the supporting structures of the 
sacroil~ac joint. Claimant cohtinued to receive chiropractic 
treatmeht and oh Ottober 27, 1~77 filed a claim. Claimant was 

I • . 

not sure of the actual date and asked one of the bosses with whom 
I . ' 

he had ~alked on the date he h~d fallen if he recalled what day 
it was; I the oth_er man was not sure but told him not to worry 
about i 1t. Claimant indicated on the Form 801 that his injury 
had occ1rred on October 5. 

j The boss with ~horn cla~mant t~lked had an offic~ loca
ted.on f 5 to 6 foot high plattorm which could be reached by a 
stairwa:y. This boss and another witness observed claimant des
cendingl the stairway twice on Qctober 27, 1977. placinq his hands 
on the ~rmrails and swinging to the floor with his fe~t in fhe 
air. Ci1aimant did not appear to be in any discomfort although 
he had submitted a note from hls doctor that day indicating that 
he was ~isabled. Claimant sta~ed that the swinging down the stairs 
did not bother his back. I 

I 

The ALJ found that the burden of proof was upon claimant 
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dated November 9., 1977 of claimant's claim for a compensable
injury.

happened
alleged

Claimant is not certain of the exact date the injury
but believes it v;as in late September, 197,7.- The'
injury occurred when claimant fell while working on the

glue .line in a beam laminating plant. The claimant lost time
from work and required medical .treatm.ent

balance

Claimant testified that a board 8 feet long was pushed
him causing him to trip on a- protruding bolt, lose his
and fall backv/ards onto| a stack of beams 18 to 30 inches

high. Claimant said that his lower back struck the edge of the
stack. |co-workers observed the fall. One stated he thought .it
happened in early September and he described it as a good hardfail but: didn't think any part lof claimant's body had hit the
edge of |the beam; the-other stated that it v/as in early September
and he described the incident as claimant rolling but not jolting,
with claimant's buttocks and back hitting the flat side rather
than the edge of the beams. , ,

claimant testified he felt a pull bUt flO pdin In hlGlower back and he returned to work and finished the shift. At
the end j of the shift claim.ant was advised to file a claim but
he did not do so because he felt he had only pulled a muscle.

Claimant continued to work and in the week following
the incident he was transferred to the finishing departm.ent where
he v;as required to bend oyer while running a sander; this
caused a constant pull on his back. He advised his boss of the
discomfort but still did not fill out a claim nor indicate when,
where or how the back symptoms commenced. He continued toengage In strenuous repetitive work after the fall and, finally,
on October 27, 1977 was seen by Dr. Thomas, a chiropractor, who
diagnosed a severe strain to the supporting structures of the
sacroiliac joint. Claimant continued to receive chiropractic
treatment and on October 27, 1977 filed a claim. Claimant was
not sure of the actual date and asked one of the bosses with whomhe had Italked on the date he had fallen if he recalled what day ■
it was; the other man was not sure but told him not to worryabout ijt. Claimant indicated on the Form 801 that his injury
had occurred on October 5.

I The boss with whom claimant talked had an office loca
ted on a 5 to 6 foot high platform which could be reached by a
stairway. This boss and another witness observed claimant des
cending! the stairway twice on October 27, 1977. placing his hands
on the |armrails and swinging to the floor with his feet in the
air. Claimant did not appear to be in any discomfort although
he had submitted a note from h'is doctor that day indicating that
he was disabled. Claimant started that the swinging down the stairs
did not bother his back.

Th ALJ found that th burden of proof was upon claimant
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to prove by a preponde~ance of the evidence that the incident 
at work was a material contributing factor to his subsequent 
disability and his need for medical services. There was no 
certainty as to the date or time of the injury; the testimony. 

of ~h@ ~we ~6-~6tkers had ~laced l~ in early ~eptember but 
claimant stated it could have occurred on several different 
dates between August 29 and October 5. If it did actually 
occur in early September there was a lapse of almost two months 
before claimant first sought treatment from a doctor and during 
those two months claimant worked regularly at strenuous 
work. He was absent several times but the evidence indicates 
that the excuse claimant gave to his employer for these ab
sences prior to seeing. the doctor was that he had been sick. 

The ALJ found that although claimant did promptly 
report the fall to one of his bosses it was not apparently a 
significant injury because he did not immediately file a 
claim nor seek medical att'ention but continued to do stren
uous work. Claimant testified that he did complain of back 
disability to two bosses, however, the·y did not testify nor 
was it shown that they were unavailable. The ALJ felt that 

the fact that they w~rg not call~d mu~t b@ constru@d again~t 
claimant. 

The employer questions whether a side injury could 
change location and later produce back symptoms. The ALJ felt 
that this possibly could occur, however, there was not expert 
medical proof in the record that it did occur in this particular 
case. Assuming that claimant did sustain a back injury, there 
was no expert medical proof connecting claimant's symptoms on 
October 27, 1977 with such an incident Mhich had occurred one or 
two months earlier. Also, there were inconsistencies in the: 

evidence regarding what happened after the fall, 

The ALJ was persuaded that actually claimant had 
fallen on the flat surface of the beam and rolled over. He 
concluded that althouqh claimant suffered a fall sometime in early 
September while at wo~k, because almost two months elapsed between 
the date and the date he sought medical treatment and because 
during that period of time he worked regularly without complaint 
performing strenuous work the fall was not a material contributing 
factor to the condition for which claimant ultimately required 
medical services. He affirmed the denial. 

The Board, on de novo review, ·finds that the incident 
was witnessed and that the evidence reveals that claimant did 
suffer a fall on the job. The only reason that the ALJ found 
the fall not to constitute a compensable injury was because, 
in his opinion, claimant had not sought medical treatment for 
almost two months after t~e alleged incident and he continued 
to perform strenuous work. This is not completely supported by 
the evidence in the record. 

For a very short period of time claimant returned to 
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to prove by a preponderance of the evidence that the incident
at work was a material contributing factor to his subsequent
disability and his need for medical services. There was no
certainty as to the date or time of the injury; the testimony
of th twa aa-workers had plac d it in early S pt mb r but'claimant stated it could have occurred on several different
dates between August 29 and October 5, If it did actually
occur in early September there was a lapse of almost two months
before claimant first sought treatment from a doctor and during
those two months claimant worked regularly at strenuous
work. He was absent several times but the evidence indicates,
that the excuse claimant gave to his employer for these ab
sences prior to seeing, the doctor was that he had been sick.

The ALJ found that although claimant did promptly
report the fall to one of his bosses it was not apparently a
significant injury because he did not immediately file a
claim nor seek medical attention but continued to do stren
uous work. Claimant testified that he did complain of back
disability to two bosses, however, they did not testify nor
was it shown that they were unavailable. The ALJ felt that
th fact that th y w r not call d must b constru d against
claimant.

The employer questions whether a side injury could
change location and later produce back symptoms. The ALJ felt
that this possibly could occur, however, there was not expert
medical proof in the record that it did occur in this particular
case. Assuming that claimant did sustain a back injury, there
was no expert medical proof connecting claimant's symptoms on
October 27, 1977 with such’ an incident .which had occurred one or
two months earlier.
evidence regarding what happened after the fall.

Also^ there were inconsistencies in the.

The ALJ was persuaded that actually claimant had
fallen on the flat surface of the beam and rolled over. He
concluded that although claim.ant suffered a fall sometime in early
September v/hile at work, because almost two months elapsed between
the date and the date he sought medical treatment and because
during that period of time he worked regularly without complaint
performing strenuous work the fall was not a material contributing
factor to the condition for which claimant ultimately required
medical services. He affirmed the denial.

The Board, on de novo review, finds that the incident
was witnessed and that the evidence reveals that claimant did
suffer a fall on the job. The only reason that the ALJ found
the fall not to constitute a compensable injury was because,
in his opinion, claimant had not sought medical treatment for
almost two months after the alleged incident and he continued
to perform strenuous work. This is not completely supported by
the evidence in the record.

For a very short period of time claimant returned to
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his war~ on the. glue line, a r~latively light job, however, a 
week following the inGi~ent he:was transferred to the finishing 
departm~nt where he was enga~ed iri very strenuous work which 
required constant bending over:while running the sanders. This 
caused 1 pull on his back and he advised his boss of the discom-

' : fort. The fact· that he did not file a claim has no bearing 
because! the evidence indicates;claimant had no idea what was 
causinglhis •back symptoms at tDat time. Ultimately, the claimant 
was taken off the sanding job and put back on the glue line and 
his paih eased .. 

I There is no dispute over the fact that clainant did 

fall wh~le working; actual date claimant fell ls nol par~icularly 
materia~. The Board concludes1 that the claimant fell and as a 
result bf that fall suffered some disability to his back, either 
temporalrv or pe'rmanent in nature, which ultimately required 
medicalj ~ttention. In all pro~abili ty, had claimant remained 
on the ~lue line the ~emporary disab~lity would have resolved 
itself fithout any medical treatment, however, when he was 
transferred to the finishing department to do the job which 
placed k constant strain on his .back, this exacerbated the initial 
in~ury knd ulti~ately required.medical attention. 

I The Board concludes[that claimant did suffer a compen-
sable ihjurv when he fell and ~truck the stack of beams and that 
this wa~ th~ onset of ciaimantis industrial injury, therefore, 
his claim should have been accepted and properly processed. 

ORDER 

I The order of the ALJ, dated March 16, 1978, is reversed. 
I 

! Claiciant's claim is:remanded to the employer, a self-
insuredl, to be accepted and fot- the payment of compensation, as 
provided by law, commencing October 5, 1977 and until closed 
pursuanft to -the prov•i·sions of fRS 656. 268. 

I Claimant's attorney; is, awarded as a reasonable attorney 
fee both before the ALJ at the 1 hearing and at Board review, the 

I 

sum of JBOO, payable by the employer. 

i 

WCB CASE NO. 77-328! 

PATRICK MANDELL, CLAIMANT 
Emmons, Kyle, Kropp & Kryger, 

Claimp.nt' s Attys. 
SAIF, Legal Services, 
Request! for Review by 

I 

Defense Atty. 
ClaimantJ 

I 

SEPTEMBER 22, 1978 

Reviewed by Board Membbrs Moore and P~illips. 
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#

his work on th ,glu lin , a r lativ ly light job, how v r, a
w  k following th incidsnt ll?;Was transf rr d to th finishing
d partm nt v;h r h was  ngag d in v ry str nuous work which 
r quir d constant b nding ov rfwhil running th sand rs. This
caus d a pull on.his back and h advis d his boss of th discom
fort, Th fact' that h did not fil a claim has no b aring 
b caus ! th  vid nc indicat s: claimant had no id a v/hat was
causingjhis *back symptoms at that tim . Ultimat ly, th claimant 
was tak n off th sanding job and put back on th glu lin and
his pain  as d,. •

Th r is no disput ov r th fact that claimant did
fall whal working; actual dat claimant Ji ll is not particularly
mat rial. Th Board conclud sithat th claimant f ll and as a
r sult of that fall suff r d som disability to his back,  ith r 
t mporary or p rman nt in natur , v/hich ultimat ly r quir d
m dicall att ntion. In all probability, had claimant r main d 
on th glu lin th ^t mporary disability would hav r solv dits lf |without any m dical tr atm nt, how v r, wh n h was
transf rr d to th finishing d partm nt to do th job v;hich
plac d a constant strain on his .back, this  xac rbat d th initial
injury and ultim.at ly r quir d. m dical att ntion.

Th Board conclud s|that claimant did suff r a comp n
sabl injury wh n h f ll and struck th stack of b ams and that
this was th ons t of claimant's industrial injury, th r for ,
his claim should hav b  n acc pt d and prop rly proc ss d.

ORDER

The order of the ALJ, dated  arch 16, 1978, is reversed
Claimant’s claim isiremanded to the employer, a self-insuredi, to be accepted and for the payment of compensation, as

provide!!, by law, commencing October 5, 1977 and until closed
pursuant to-the prov-i-sions of ORS 656.268 .

f  bot
Claimant's attorn y: is award d as a r asonabl attorn y

h b for th ALJ at th ' h aring and at Board r vi w, th 
sum of ,$800, payable by the employer.

PATRICK
Emmons,

WCB CASE NO. 77-328 SEPTE BER 22, 1978
 ANDELL, CLAI>IANT
Kyle, Kropp & Kryger, :Claim^t's Attys.

SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

i Reviewed by Board  embers  oore and Phillips.
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seeks review by the Board of the order of the 
Administrative Law Judge (ALJ) which affirmed the Determination 
Order dated September 9, 1976 awarding no compensation to claim
ant and the denial of claimant's aggravation claim by the Fund. 

Claimant, a 44-year-old custodian, alleges that on July 
1, 1976 he was cleaning a toilet with "power 11 cleaner and in
haled some of the fumes which caused him to cough, have diffi
culty breathing and resulted in a sore throat. The cleaning 
compound contained 76% hydrochloric acid which, when combined 
with water, will give off gaseous fumes. 

Dr. Sh~lt?. d~?5n9~~d an aller5ic reaction t9 poison; 
Dr. Miller diagnosed bronchitis and he continued to treat claim
ant for a short period of time. No doctor found claimant to be 
medically stationary nor releas~d him for regular work, never
theless, a Determination Order dated September~, 1976 closed 
claimant's claim with no award for compensation. 

On September 15, 1976 claimant was hospitalized for 
shortness of breath and Dr. Mahoney, who is claimant's current 
treating physician, advised claimant's supervisor that claimant 
would be able to return to work on a full time basis by October 
21; however, before that d~te, he placed the claimant on ster
oid medication and said he would require regular follow-up 
treatment for at least the next 6 to 8 months. Claimant's 
expos.ure to the fumes had resulted in significant irritation ~ 
of the large and small airways of his lungs, with some reduc- W 
tion in his pulmonary function. 

Claimant had worked half days from September 28 until 
October 4, 1976 when he stopped working upon the advice of Dr. 
Mahon@y. 

On October 29, 197 6 claimant was exposed to .smoke bombs 
which were placed in his home to rid the house of fleas; ex
posure to this chemical caused considerable tracheal bronchial 
irritation and again precipitated wheezing and shortness. of 
breath. The steroids, Prednisone, had caused claimant to 
have a high level of glucose and triglycerides and he was hos-
pi.tai:Lzed 'for controi of diabetes aggravateJ by the aJmlnl.s
tration of the Prednisone which Dr. Mahoney reduced from 40 
mgs to 20 mgs per day. Dr. Mahoney stated claimant had no
ticed continued improvement. 

In November Dr. Mahoney stated that claimant, on Sep
tember 23, had·had shortness of breath, scattered inspiratory 
and expiratory wheezing. His forced expiratory volume was 50% 
of.normal. His opinion was that the reduction of claimant's 
pulmonary function was probably most related to the chemical 
solution at work. Claimant had become extremely sensitive to 
chemical irritapts and he felt it was unlikely claimant would ... 
be able to return to any job which involved significant ex-
po~ure to irritants which could cause reactive· air~ay problems. 

-364-

Claimant seeks review by the Board of the order of the
Administrative Law Judge (ALJ) which affirmed the Determination
Order dated September 9, 1976 awarding no compensation to claim
ant and the denial of claimant's aggravation claim by the Fund.

Claimant, a 44-year-old custodian, alleges that on July
1, 1976 he was cleaning a toilet with "power" cleaner and in
haled some of the fumes which caused him to cough, have diffi
culty breathing and resulted in a sore throat. The cleaning
compound contained 76% hydrochloric acid which, when combined
with water, will give off gaseous fumes.

Dr, Shultz diagfiosed an allergic reaction tp poison^
Dr.  iller diagnosed bronchitis and he continued to treat claim
ant for a short period of time. No doctor found claimant to be
medically stationary nor released him for regular work, never
theless, a Determination Order dated September 9., 1976 closed
claimant's claim with no award for compensation.

On September 15, 1976 claimant was hospitalized for
shortness of breath and Dr.  ahoney, who is claimant's current
treating physician, advised claimant's supervisor that claimant
would be able to return to work on a full time basis by October
21; however, before that date, he placed the claimant on ster
oid medication and said he would require regular follow-up
treatment for at least the next 6 to 8 months. Claimant's
exposure to the fumes had resulted in significant irritation
of the large and small airways of his lungs, with some reduc
tion in his pulmonary function.

%

Claimant had worked half days from September 28 until
October 4, 1976 when he stopped working upon the advice of Dr.
Mahon y.

On October 29, 1976 claimant was exposed to .smoke bombs
which were placed in his home to rid the house of fleas; ex
posure to this chemical caused considerable tracheal bronchial
irritation and again precipitated wheezing and shortness, of
breath. The steroids. Prednisone, had caused claimant to
have a high level of glucose and triglycerides and he was hos
pitalized 'for control of diabetes aggravated by the adminis
tration of the Prednisone which Dr.  ahoney reduced from 40
mgs to 20 mgs per day. Dr.  ahoney stated claimant had no
ticed continued improvement.

In November Dr.  ahoney stated that claimant, on Sep
tember 23, had'had shortness of breath, scattered inspiratory
and expiratory wheezing. His forced expiratory volume was 50%
of normal. His opinion was that the reduction of claimant's
pulmonary function was probably most related to the chemical
solution at work. Claimant had become extremely sensitive to
chemical irritants and he felt it was unlikely claimant would
be able to return to any job which involved significant ex
posure to irritants which could cause reactive airway problems.
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Claimant denied that he had ever had any exertional 

dyspnea or wheezing incidents prior [a July 1, 1976. 
1/; '{1,! 

I 

The Fund, on December 19, 1976, denied claimant's ag-
gravati n claim which was based on Dr. Mahoney's October 5, 
1976 report which had indicated claimant was again disabled. 

- 1

1 

Dr. Mahoney, when depos.ed, ~tateJ that, after examin-
ing and treating cla'.imant, he felt tlie. industrial injury 
triggerfd the symptoms claimant experi~nced. 

I 

I The ALJ, after reviewitlg all of the evidence, found 
that claimant had a temporary exacerbation of an underlying 

I problem; that once he had recovered from that problem he had 
I ' 

no further pulmonary problems relating to the industrial in-
jury. He concluded that the Determination Order should be 
affirmed and also that the denial by the Fund of claimant's 
claim o~ aggravation should be· affirmed. 

I 
i The.Board, ~fter de novo review, reverses the order of 

the AL,J,~ Cla.ima.nt ha.d not been found to b~ mE!dically stition• 
ary by ~ny doctor at the time his claim was closed on Septem
ber 9, ~976. Dr. Mahoney defi~itely connected the claimant's· 
pulmonaly problems to his work and found that it was necessary 
to treat claimant with steroid medication, namely, Prednisone. 
UnfortuAately, this type of treatment caused claimant to have 
a diabetes condition ~or which he had· to be hospitalized. 
. I . 

\The medical evidence supports a finding that but for 
the steroid tr@atm~nt n~cG~s&ry to IQliQVQ olJimJnt 1g pulmon-
ary problems claimant would no£ have had diabetes, therefore, 
the two conditions constitute 6ne continuous injury. The Board 
further finds that claimant is not medically stationary at the 
present time and he is entitled to receive compensation for 
tempora~y total disability fro~ July 1, 1976, the date of his 
injury, land until his claim is jclosed · pursuant to ORS 656. 268. 
Having found that the claimant 'is claim remains in an open status, 
the que~tion of aggravation be~omes moot. 

I oJnER 
> 

The order of the ALJ, dated September 13, 1917, is re-
versed. 

1The Determination Ordei, dated September 9, 1976, is 
set asiqe and claimant's claim lis remanded to the Fund for the 
payment lof compensation as pro~ided by law, from July 1, • 
1976 an~ until the claim is cldsed pursuant to provisions 
of ORS 656.268. . 

1Clairnant I s attorney is ,awarded as a reasonable attor
ney's f~e for his services.at Bbard review a sum equal to 
25~ '?f all of the compensation,] both for temporary total dis
ab 11i ty and permanent par ti al d(sabil i ty, which c laiman~ may 

136~-
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dyspnea
Claimant denied that he had ever had any exertional
or wheezing incidents prior to July 1, 1976.

The Fund, on December 19, 1976, denied claimant's ag
gravation claim which was based on Dr.  ahoney's October 5,
1976 report which had indicated claimant was again disabled.

ing and
Dr.  ahoney, when deposed, stated that, after examin
treating claimant, he felt the, industrial injury

triggered the symptoms claimant experienced.
The 7VLJ, after reviewing all of the evidence, found

that claimant had a temporary exacerbation of an underlying
problem; that once he had recovered from that problem he had

Ino further pulmonary problems relating to the industrial in
jury. He concluded that the. Determination Order should be
affirmed and also that the denial by the Fund of claimant's
claim of aggravation should be'affirmed.

jThe.Board, after de novo review, reverses the order ofth hhJ' . ciaimant had not b  n found to m dically station-
ary by any doctor at the time his claim was closed on Septem
ber 9, 1976. Dr.  ahoney definitely connected the claimant's
pulmonary problems to his work and found that it was necessary
to treat claimant with steroid medication, namely. Prednisone.
Unfortunately, this type of treatment caused claimant to have
a diabetes condition-for which he had*to be hospitalized.

The medical evidence supports a finding that but for
th St roid tr atm nt n c g ary to roliQVQ olaimant’s pulmonary problems claimant would not have had diabetes, therefore,
the two conditions constitute one continuous injury. The Board
further finds that claimant is 'not medically stationary at the
present time and he is entitled to receive compensation for
temporary total disability from July 1, 1976, the date of his
injury, [and until his claim is jclosed’pursuant to ORS 656.268.
Having found that the claimant'js claim remains in an open status,
the question of aggravation becomes moot.I I ■ ■

ORDER

versed.
The order of the ALJ, dated September 13, 19-77, is re-

jThe Determination Order, dated September 9, 1976, isset aside and claimant's claim jis remanded to the Fund for the
payment |of compensation as provided by law, from July 1,
1976 and. until the claim is closed pursuant to provisions
of ORS 656.268.

jClaimant’s attorney is awarded as a reasonable attor
ney’s fee for his services.at Board review a sum equal to
25% of all of the compensation,
ability and permanent partial d both for temporary total dis-

isability, v;hich claimant may
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as a result of this order, payable out of said com
pensation as paid, not to exceed $2,300. 

LINDA K. MISNER, CLAIMANT 
Dye & Olson, Claimant's Attys. 
Rankin, McMurry, Osburn, Gallagher & 

VavRosky, Defense Attys. . 
Request for Review by Employer 

Reviewed by Board i,l@mbers Iiilson and Phillip§. 

The employer seeks Board review of the order of the 
Administrative Law Judge (ALJ) which awarded claimant 22.5° 
for 15% loss of function of the right leg and 60-0 for· 40% 
loss of function of the left leg; amended the Determination 
Order dated October 20, 1977 to read that claimant was en
titled to compensation for temporary total disability in
clusively from Harch 31, 1977 through April 12, 1977, less 
time worked, and temporary partial disability or temporary 
total disability, if the latter is in fact the case, less 
time worked, -from April 13, 1977 through October 6, 1977~ 
anJ stated that no olfset·o/ any klnd cou1J be made by the 
employer against the award of permanent partial disability 
granted to claimant. 

Claimant was injured on March 15, 1977 when she bent· 
down to_ plug in a cold food unit and dislocated her right 
~n~~. hFF•OR~m~t~~y ~h.~@ Q. f9ij. ye~.~ F•@V~Qij~iy ~i~~ 
ant had sustained an injury to he~ left knee while taking a 
physical education course in high school. Dr. Teal had 
performed surgery on this knee. On Harch 15, 1977 claim
ant received·emergency treatment and lost no time from work 
until March 31. The dressings applied by Dr. Teal caused an 

·allergy and the brace made the right knee worse. Claimant's. 
right knee problems caused her to use her left knee and leg 
to a greater extent than normally and resulted in a second 
BUrgery being performed on the left knee on.fmy 1~, 1~77 by 
Dr. Teal. The recovery was uneventful. 

At first Dr. Teal reported that the left knee opera
tion was not connected with the industrial injury to claimant's. 
righ~ knee and on August· 2, 1977 he said claimant's right knee 
was.medically stationary and the impairment was minimal to 
moderate. On October·6, 1977 Dr. Teal again examined claim
ant's left knee and, although he found the condition about the 
same, he.stated that he wanted to amend his earlier opinion 
that claimant's left knee condition had nothing to do with the 
1977 injury to the right knee. He stated that although claim
ant did have pre-existing problems with the left knee, because 

-366-

• 
receive as a result of this order, payable out of said coin-
pensation as paid, not to exceed $2,300.

WCB CACE NO, 77-7054
LINDA K,  ISNER, CLAI ANT
Dye & Olson, Claimant's Attys.
Rankin,  c urry, Osburn, Gallagher &
VavRosky, Defense Attys.

Request for Review by Employer

SEPTEMBER 22, 197B

R vi w d by Board M mb rs Wilson and Phillips.
The employer seeks Board review of the order of the

Administrative Law Judge (ALJ) which awarded claimant 22.5°
for 15% loss of function of the right leg and 60° for'40%
loss of function of the left leg; amended the Determination
Order dated October 20, 1977 to read that claimant was en
titled to compensation for temporary total disability in
clusively from  arch 31, 1977 through April 12, 1977, less
time worked, and temporary partial disability or temporary
total disability, if the latter is in fact the case, less
time worked, from April 13, 1977 through October 6, 1977;
and stated that no offset of any kind could be made by tke
employer against the award of permanent partial disability
granted to claimant.

Claimant was injured on  arch 15, 1977 when she bent
down to plug in a cold food unit and dislocated her right

thfss 9£ yeats pfevieuslyant had sustained an injury to her, left knee while taking a
physical education course in high school. Dr. Teal had
performed surgery on this knee. On  arch 15, 1977 claim
ant received■emergency treatment and lost no time from work
until  arch 31. The dressings applied by Dr. Teal caused an
allergy and the brace made the right knee worse. Claimant's
right knee problems caused her to use her left knee and leg
to a greater extent than normally and resulted in a second
surg ry b ing p rform d on th l ft Kn  on,May 19) 1977 byDr. Teal,. The recovery was uneventful.

At first Dr. Teal reported that the left knee opera
tion was not connected with the industrial injury to claimant's
right knee and on August 2, 1977 he said claimant’s right knee
was medically stationary and the impairment was minimal to
moderate. On October-6, 1977 Dr. Teal again examined claim
ant's left knee and, although he found the condition about the
same, he,stated that he wanted to amend his earlier opinion
that claimant's left knee condition had nothing to do with the
1977 injury to the right knee. He stated that although claim
ant did have pre-existing problems with the left knee, because
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she had ~o fa~or the right kneel following the indu~trial ~n-
jury the left knee problem became so severe that it required 

~ddi tion~l corrective ourger.yi;,:J,t: . 
I I . . 
On September 6, 1977 th~ carrier had r~auested the Eval~ 

uation D~visi;n to issue a Detetmination Order ;elating only 
to the r~ght knee injury, basin~ its request on Dr. Teal's let-

1 • • 

ter of Auqust 2, 1977. On October 20, 1977 a Determination 
I ~ . ' ' 

Order awarded claimant··compensat.ion for time loss only and 
related ~he award solely to the~ right knee injury. 

br. Teal rated the letb knee impairment as rn6il~t-~t~ and 
on Octob 1er 20, 1977 he reported: that there was medical causa
tion bet1ween the right knee inj\Jry of ~•1arch 15, 1977 and claim
ant's l~ft knee surgery and disability therefrom. 

I I 

lsased upon Dr. Teal's 1:etter of Octo.ber 20, 1977, 
Evaluat~on was requested to rec~nsider its Determination Order 
and evalluate both the left knee and the right knee; however, 
Evaluat~on did not have the authority to do this. 

1

1

'rhe J.,,LJ : f 6und, ba~~8 u~~n !hG! lo [;;Q of function, that 
the claimant ~ad proven by a p~eponderance of the medical evi
dence, ~rim~rily Dr. Teal's report, that her right knee impair
ment represented a 15% loss of jfunction of that leg. The ALJ 
found t~at the left knee impai~ment represented a 40% loss of 
function. He concluded that these impairments were legally 
and medically c~used by her on~the-job injury of March 15, 
1911. I ! 

I 

IThe ALJ.further found Jhat the Determination Order of 
October 120, 1977 should be ame~ded as set forth in the open
ing paragraph of this order. He found, in fact, that compen
sation for temporary disability had been paid through October 
23, 1977 and that apparentJy claimant 1had returned to work at 
a diffetent job on November 11,I 1977. 

I I 
I 

iThe ALJ allowed no off~et against permanent partial 
disability awards made by his drder on account of any over
payrnentd of compensation for t~mporary disability. 

I I ' 

1The B_oard, on de nova r.eview, finds that the medical 
evidence does not support the awards allowed by the ALJ for 
claimant's scheduled disabil ~es. The Board concludes that 
claimant's loss-of function of !the right leg is in the mild 
category and that it is proper]y compensated for by an award 
for 10% !loss function of the r~ght leg. With respect to the 
loss of :function of the le'ft leg,, the Board concludes that 
the claimant has 25% loss of £Jnction · 

;The ALJ's directiv~ th)t no o~fset against the per
manent partial disability awards.may be made on account of 
any temporary disc:_bi~i ty overpciymen ts is incorrect. The em-
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she had to favor the right knee following the industrial in
jury the left knee problem became so severe that it required
Additional corr ctiv surg r.y.ivjv :.

On September 6, 1977 the carrier had requested the Eval
uation Division to issue a Determination Order relating only
to the rtght knee injury, basing its request on Dr. Teal’s let
ter of August 2, 1977. On October 20, 1977 a Determination
Order awarded claimant“compensation for time loss only and
related the award solelv to the! right knee injury.

br. Teal rated the lefti knee impairment as SRd
on October 20, 1977 he reportedi that there was medical causa
tion between the right knee injury of  arch 15, 1977 and claim
ant's left knee surgery and disability therefrom.

Isased upon Dr. Teal's letter of October 20, 1977,
Evaluation was requested to reconsider its Determination Order
and evaiuate both the left knee^ and the right knee; however,.
Evaluation did not have the authority to do this.

Th ALJ found, bas^id ubdR thc lOQS of function, thatthe claimant,, had proven by a preponderance of the medical evi
dence, primarily Dr. Teal's report, that her right knee impair
ment represented a 15% loss of jfunction of that leg. The ALJ
found that the left knee impairment represented a 40% loss of
function. He concluded that these impairments were legally
and medically caused by her on-|the-job injury of  arch 15,
1977. I

The ALJ.further found ihat the Determination Order of
October |20, 1977 should be amended as set forth in the open
ing paragraph of this order. He found, in fact, that compen
sation for temporary disability had been paid through October23, 1977 and that apparently claimant'had returned to v/ork at
a different job on November 11J 1977.

jThe ALJ allowed no offset against perm.anent partial
disability awards made by his order on account of any over
payments of compensation for temporary disability.

The Board, on de novo review, finds that the medical
evidence does not support the av/ards allowed by the ALJ forclaimant's scheduled disabilities.. The Board concludes that
claimant's loss-of function of Ithe right leg is in the mild
category and that it is properly compensated for by an award
for 10% iloss function of the right leg. With respect to the
loss oflfunction of the left leg>, the Board concludes that
the claimant has 25% loss of function.

|The ALJ's directive that no offset against the per
manent partial disability awards•may be made on account of
any temporary disability overpayments is incorrect. The em
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ployer should be allowed to offset any overpayments of tem-
porary total disability against payments of permanent -partial -
disability awarded by the ALJ's order. 4i 

ORDER 

The order of the ALJ, dated Harch 14, 1978, is modi-
f ied. 

Claimant is awarded 15° for 10% loss of function of 
the right leg and 37.5° for 25% loss of function of the left 
leg. These awards are in lieu of those granted by the ALJ. 

The employe. i~ ent~tleQ to 9tt~et aga1n~t the awa.a~ 
made by the ALJ for permanent partial-disability any overpay
ment of compensati9n which it has made for temporary disability. 

In all other respects the·ALJ's order is affirmed. 

WCB CASE NO. 76-6523-E 

HARLEY SHORT, CLAIMANT 
David A. Vinson,· Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Richard W. Butler, Defense Atty. 
Request for Review by Claimant 

SEPTEMBER 22, 1978 

Reviewed by Board .Members Wilson and Moore. 

~lai~ant seeks Board revi~w of tl:}e ~drnin,i~tr~t;:iy~ Haw 
Judge's (ALJ) order which vacated the Board's Own Motion Or
der, dated October 26, 1976, which remanded claimant's claim 
for an· industrial injury sustained on January 11, 1968 to 
claimant's employer and its carrier, Aetna Casualty and Surety 
Company, to be accepted for payment of compensation commenc-
ing March 12, 1976 and until closed pursuant to the provisions 
of ORS 656.278. The ALJ held that claimant had suffered a new 
injury on February 27, 1975 and that the responsibility therefor 
would be that of the carrier covering the risk at the time of 
that injury, namely, the State Accident Insurance Fund. 

Claimant had sustained a compens~ble injury on January 
11, 1968 when he was struck by a jitney and suffered hip and- · · · 
right leg injuries. At the time he was employed by Unisphere, 
Inc., whose carrier.was Aetna. Dr. Moulter diagnosed an acute 
lumbosacral strain. The claim was closed by a Determination 
Order dated May 7, 1968 with-an award equal to 10% of the max
imum allowable for unscheduled disability. 

In !1arch 1969 claimant underwent pack surgery and a 
second Determination Order of March 26, 1970 granted him ad-
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ploy r should b allow d to offs t any ov rpaym nts of t m
porary total disability against paym nts of p rman nt partial
disability award d by th ALJ's ord r.

• ORDER

fied.
The order of the ALJ, dated  arch 14, 1978, is modi-

Claimant is awarded 15° for 10% loss of function of
the right leg and 37.5° for 25% loss of function of the left
leg. These awards are in lieu of those granted by the ALJ.

Ths snipivyej: is viisst ^gsinst themade by the ALJ for permanent partial•disability any overpay
ment of compensation which it has made for temporary disability

In all other respects the ALJ's order is affirmed.

WCB CASE NO. 76-6523-E SEPTE BER 22, 1978

HARLEY SHORT, CLAIMANT
David A, Vinson, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Richard W. Butler, Defense Atty.
Request for Review by Claimant

Reviewed by Board  embers Wilson and  oore.
Claimant seeks Board review of the Administrative Law

Judge's (ALJ) order which vacated the Board's Own  otion Or
der, dated October 26, 1976, which remanded claimant's claim
for an- industrial injury sustained on January 11, 1968 to
claimant's employer and its carrier, Aetna Casualty and Surety
Company, to be accepted for payment of compensation commenc
ing  arch 12, 1976 and until closed pursuant to the provisions
of ORS 656.278. The ALJ held that claimant had suffered a new
injury on February 27, 1975 and that the responsibility therefor
would be that of the carrier covering the risk at the time of
that injury, namely, the State Accident Insurance Fund,

Claimant had sustained a compensable injury on January
11, 1968 when he was struck by a jitney and suffered hip and~
right leg injuries. At the time he was employed by Unisphere,
Inc., whose carrier was Aetna. Dr.  oulter diagnosed an acute
lumbosacral strain. The claim was closed by a Determination
Order dated  ay 7, 1968 with an award equal to 10% of the max
imum allowable for unscheduled disability.

In  arch 1969 claimant underwent back surgery and a
second Determination Order of  arch 26, 1970 granted him ad-
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ditional compensation equal to Jl5% of the maximum. In Oct-
ober 1971 claimant's symptoms ~nc~eased, to-wit: he had in
stability at the 14-5 interval;_ ~his was stabilized on Nov
ember 12, 1971 and in October ]972 Dr. Degge reported that 
claiman~•s condition was statidnary; his symptoms mild to 
rnoderat~. He recommended clairila.nt be retrained for employ
ment which did not place heavyide~ands on his back. On Nov
ember 7J 1972 a third Determin~tion Order granted additional 
compens~tion equal to 10% of the maximum. 

I -
I 
I 1 

!Claimant was seen by Dr,. Degge on February 3, 1973 
~9mplairiing of back pain radia1ing down the right leg and 
Dr. DegJe recommended the clai~ be reopened for temporary 
treatme~t. This was done and 6n June 19, 1973 claimant's 

I • I 

conditi9n was again found to b1 stationary by Dr. Degge and 
the claim was closed on August ,14, 1973 by the fourth Deter
minatior'l Order which awarded claimant no additional compen
sation for permanent partial disability. As a result of 
claiman~'s January 11, 196~ he :now has received compensa
tion eqyal to 35% of the maxim~m:. The fourth Determination_ 
Order was appealed and, after a hearing, affirmed by an ALJ. 

I I 
I I 

Inuring 1973, claimant worked for a short periqd of 
time wa~hing buses.but quit because of pain in his right 
side and leg; he remained unemployed but did look for work. 

Ion February 2~, 1974 ciaimant was examined by Dr. 
McHolick who reported that claimant had a solid two-level 
fusion but he found some irritJtion of the rioht fifth 
lumbar Aerve root with some oaiesthesias of his foot which 

I ~ I 

have deyeloped rnore_recently. :He thought the problem might 
be caused by a possible encroa~hment of the right fifth lum
bar ner~e by a facet fixing screw, a part of the March 1969 

I surgery~. 

ion January 20, 1975 clJimant went to work as a court 
security officer for the Lane C::ounty Sheriff 1·s Office under 
the CETA program. This job involved escorting prisoners to 
court aha sitting in the court!Loom and doing other miscellan
eous du~ies. Claimant missed Ao time f~om work although he 
stated that he continued to ha~~ back pain which was not severe. 

I : 
jOn February 27, 1975 claimant slipped and fell while 

delivering a car to the shoo. : He landed on cement on his 
' j ,I._ • 

r~ght b~ttocks and experienced:pain down his back and right 
side wh~ch he described as feeling as though someone had 
stuck him with a needle. He sJw Dr. Koch who told him to 
take a few days off. Claimantlreturned to work on March 3 
b~t -~esr~fied he seemed to getlprogressively worse and that 
sittinglin the courtroom on the hard benches caused his 
back and leg pain to become more severe. He filed a claim 
which was accepted by the Fund as a non-disabling injury. 

clitionai comp nsation “ qual to 15% of ‘""th maximum. In Oct
ober 1971 claimant's symptoms increased, to-wit: he had in-
stabiliiiy at the L4-5 interval! This v/as stabilized on Nov
ember 12, 1971 and in October 1972 Dr. Degge reported that
claimant's condition was stationary; his symptoms mild to
moderate. He recommended claimant be retrained for employ
ment which did not place heavy idem.ands on his back. On Nov
ember l\ 1972 a third Determination Order granted additional
compensation equal to 10% of the maximum.

qqmpl.
jClaimant was

aining of back
seen by Dr. Degge on February 3, 1973

pain radiating down the right leg and
Dr. Degge recommended the claim be reopened for temporary
treatment. This was done and on June 19, 1973 claimant's
condition was again found to be stationary by Dr. Degge and
the claim was closed on August ,14, 1973 by the fourth Deter
mination Order which av/arded claimant no additional compen
sation for permanent partial disability. As a result of
claimant's January 11, 1968 he ;now has received compensa
tion equal to 35% of the maximum. The fourth Determination
Order was appealed and, after a hearing, affirmed by an ALJ.

m

m

jDuring 1973, claimant worked for a short period of
time washing busesbut quit because of pain in his right
side and leg; he remained unemployed but did look for work.

On February 26, 1974 claimant was examined by Dr.
 cHolick who reported that claimant had a solid two-level
fusion but he found som.e irritation of the riaht fifthIlumbar nerve root v;ith some paresthesias of his foot which
have developed more recently. ;He thought the problem might
be caused by a possible encroachment of the right fifth lum
bar nerve by a facet fixing screw, a part of the  arch 1969
surgery!.

I On January 20, 1975 claimant went,to work as a court
security officer for the Lane County Sheriff's Office under
the CETA program. This job involved escorting prisoners to
court and sitting in the courtiroom and doing other miscellan
eous duties. Claimant missed no time from work although he
stated that he continued to have' back pain which was not severe

jOn February 27, 1975 claimant slipped and fell while
delivering a car to the shop. ;He landed on cement on his
right buttocks and experienced:pain down his back and right
side which he described as feeling as though someone, had"
stuck him with a needle. He sav; Dr. Koch who told him to
take a fev; days off. Claimant I returned to work on  arch 3
but .testified he seemed to get jprogressively worse and that
sitting! in the courtroom on the hard benches caused his
back and leg pain to become more severe. He filed a claim
which was accepted by the Fund as a non-disabling injury.
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April 16, 1975 claimant was examined at the Vet
eran's Administration Hospital for a Compensation Review. 
At that time he complained of pain in the mid-lumbar area 
radiating into the right buttocks, thigh, calf, foot and 
little toe. Dr. McVay diagnosed a post-op. spine fusion · 

:and laminGatomy for dGg@n@r!tiv@ di§c dis@a~@ with r@Jidual 
neuropathy; she stated she did not feel_ that claimant would 
show· any improvement with regard to the neuropathy or symp
toms which he presently had but that his condition was sta
tionary. 

The claimant testified that in December of 1975 the 
two toes on his right foot would become numb after sitting 
for 15 minutes and after walking. He stated that he had 
not had th.:Ls symptom prior to the t~.,~ latt. Me also said 
that after the fall h~ had a sha·rp pain which would hit his 
back and go out to his right side. 

Claimant was seen by Dr. Fletchall in September 1975 
who stated that claimant had related his difficulty to an 
accident on February 27, 1975. Dr. Fletchall felt the claim 1 

should be reopened and made an appointment for claimant to 
be examined by Dr. Robertson; he suggested claimant not work 
~h~i! after the examination. Claimant ceased work approxi-
mately September 3, 197 5.. C_laimant was examined by Dr. Robert
son on September 29, 1975 who diagnosed a mild radiculitis at 
the s~l nerve root distribuiion. He stated claimant related 
his pain to an incident in February 1975. For reasons not 
pertinent to this case, Dr. Robertson discontinued treating 
claimant. 

On November 12, 1975 Dr. Dunn, a neurologist, examined 
claima~t and diagnosed a probable pseudoarthrosis of the 
t~-5 fusion and a poss15l~ g1 root ~ompr~~9ion, righ,. HQ 
recommended a rnyelogram which, when taken.on December 16, 1975, 
was essentially normal. 

On December 16, 1975 claimant was seen in consultation 
by Dr. Gilsdorf who reported that following claimant's second 
fusion claimant continued to experience intermi·ttent low back 
pains with pares_thesias in his right lower extremity and numb-
~ess in the right foot on prolong~d sitting. He reported that 
claimant stated he had had no new·symptoms since the February 
1975 incident but that the old symptoms had increased in 
severity. Dr. Gilsdorf felt claimant continued to have symp
toms of mechanical low back pain as well as .radiculopathy 
which appeared to involve the Sl root on the right. This 
could be due either to encroachment in the canal of the bone 
proliferation or post-surgical, herniated disc fibrosis. . 
br. Gilsdorf was of the opinion that the mechanical symptoms 
in all probability arose from .the derangement at the upper 
level-of the fusion mass but he was unable to absolutely 
rule out a pseudoarthrosis. 
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On April 16, 1975 claimant was examined at the Vet

eran's Administration Hospital for a Compensation Review,
At that time he complained of pain in the mid-lumbar area
radiating into the right buttocks, thigh, calf, foot and
little toe. Dr.  cVay diagnosed a post-op. spine fusion
and laininQGtoray for deg@n@ratiu§ disc disease with residual
neuropathy; she stated she did not feel that claimant would
show any improvement v;ith regard to the neuropathy or symp
toms which he presently had but that his condition was sta
tionary.

The claimant testified that in December of 1975 the
two toes on his right foot would become numb after sitting
for 15 minutes and after walking. He stated that he had
not had this symptom prior to the 1^.75 fall. He also said
that after the fall he had a sharp pain which would hit his
back and go out to his right side.

Claimant was seen by Dr. Fletchall in September 1975
who stated that claimant had related his difficulty to an
accident on February 27, 1975. Dr. Fletchall felt the claim \
should be reopened and made an appointment for claimant to
be examined by Dr. Robertson; he suggested claimant not work
\^htil after the examination. Claimant ceased work approxi
mately September 3, 1975.. Claimant was examined by Dr. Robert
son on September 29, 1975 who diagnosed a mild radiculitis at
the S.-l nerve root distribution. He stated claimant related
his pain to an incident in February 1975. For reasons not
pertinent to this case. Dr. Robertson discontinued treating
claimant.

On November 12, 1975 Dr. Dunn, a neurologist, examined
claimant and diagnosed a probable pseudoarthrosis of the
L4-5 fusion and a possibl B1 58fflp5?assion, right. H recommended a myelogram which, when taken-on December 16, 1975,
was essentially normal.

On December 16, 1975 claimant was seen in consultation
by Dr. Gilsdorf who reported that following claimant's second
fusion claimant continued to experience intermittent low back
pains with paresthesias in his right lower extremity and numb
ness in the right foot on prolonged sitting. He reported that
claimant stated he had had no new symptoms since the February
1975 incident but that the old symptoms had increased in
severity. Dr. Gilsdorf felt claimant continued to have symp
toms of mechanical low back pain as well as .radiculopathy
which appeared to involve the SI root on the right. This
could be due either to encroachment in the canal of the bone
proliferation or post-surgical, herniated disc fibrosis.
Dr. Gilsdorf was of the opinion that the mechanical symptoms
in all probability arose from the derangement at the upper
level of the fusion mass but he was unable to absolutely '
rule out a pseudoarthrosis.

370- -



        
           

          
           

          
    

         
        

         
          

        
         

    

         
          
          
          

          
    

        
            
         
            
          

           
    

          
         

           
           

      
        

           
          

         
          

      

                 
          

           
        
           
          
          

         
           
    

___ l. f-- --- - __ --,---
·• --------- i t .. :.~1'.-""'1-,--:...,-· i--,~--,:c-· ---,---'.:----.',"'\-, -, ,,-------.----

,· 
i 

i 
i 

~he Fund, on December 1~, 1975, denied claimant's re
quest to reopen his claim for the February 27, 1975 injury 
as a c1is 1abling injury on the baisis that claimant's present 
<;Qn¢.i ~i~n for which he was beini:J treated was ,not the result 

of his ~ebruary 1975 injury bu~ rather of a pre-existing con
dition on-going since January 1.968. 

I 2 - 1· 1 
•• a· h · 1 · 1On t'iay 8, 197:> c aiman_t participate in a p ysica 

agility ltest conducted by the Lane County Sheriff's Depart
ment wh~ch included pushing a v'ehicle, climbing an eight-foot 
wall, doing sit ups, running a :100..:.yarcl obstacle course and 
dragging a 170-pound dummy. c1:aimant passed the test but 
te~titi~~ tb~t th~ ~ay after h~ took it he suffefed with back 

I' 

pain. j i _ 

IAfter claimant's requeJt to reopen had been denied he -
petitioned the Board to reopen 1his 1968 claim pursuant to ORS 
656.278) This presented a gue~tion of whether or not claimant's 

.present !condition resulted from a new injury and was the re-
sponsibility of the Fund or from an aggravation of his 1968 

injury ~nd thff re5pon5ib~l~ty ~t Aetri~, 

The Board referred the ,matter to its Hearings Divi
sion to take_ evidence on this ~ssue and, after a hearing, an 
ALJ recommended that the Board remand claimant 1 s claim for 
the January 11, 1968 injury. The ALJ at the same time issued 
an ordei upholding the• Fund's denial which, upon appeal, was 
iffirme4 by the Board and is p~esently pending in the Oregon 
Court o~ l\.ppeals. 

1 
• 

After the issuance of the Board I s Own r1otion Order on 
. . , I • 

October 126, 1976 the employer ~equested a hearing pursuant 
to ORS 656.278(3) and, after a:hearing, the present ALJ is
sued hi~ order with the findings and conclusions as set forth 
in the opening paragraph of this order. 

I - . 
1The Board, on,de novo Jeview, has carefully reviewed 

the medtcal reports and finds that it is still in agreement 
with the findings and conclusions reached by the first ALJ, 
namely, :that claimant did not sustain a new injury in Feb
ruary 1975 but that his present condition resulted from an 
aggravation of his January 11, i 19 68 industrial inJ' ury. 

I i 
jThe medical reports indicate that claimant from the 

time OfJhis 1968 injury contin~ed to experience symptoms 
of low back pain with radiatio~ into his lower right ex
tremity~ After the closure in.! 197 3 but before going to work 
for Lanf County claimant conti~ued to experience symptoms 
and in 1974 was seen by Dr. llcHolick who reported that claim
ant's symptoms involved low bahk pain and paresthesias of the 
right foot and he felt at thatjtime that claimant's symptoms 
s~g~ested encroachment o~ the Qerve root, a diagnosis very 
~im~lar to that of Dr. Gilsdorf which was made following the 
incident of February 1975. 
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|The Fund, on December Id, 1975, denied claimant's re
quest to reopen his claim for the February 27, 1975 injury
as a disabling injury on the bahis that claimant's present
g^ndition for which he was bein'g treated was not the result
of his FjCbruary 1975 injury butj rather of a pre-existing con
dition on-going since January 1968.

lOn  ay 28, 1975 claimant participated in a physical
agility Itest conducted by the Lane County Sheriff's Depart
ment w'hilch included pushing a vehicle, climbing an eight-foot
wall, doing sit ups, running a dOO-yard obstacle course and
dragging a 170-pound dummy. Claimant passed the test but

t^he day after he took it he suffered with back
pain.

After claimant's request to reopen had been denied he
petitioned the Board to reopen ‘his 1968 claim pursuant to ORS
656.278.- This presented a question of whether or not claimant's
present condition resulted from a new- injury and was the re
sponsibility of the Fund or from an aggravation of his 1963
injury and th ' r sponsibility pi

The Board referred the .matter to its Hearings Divi
sion to take evidence on this ilssue and, after a hearing, an
ALJ recommended that the Board remand claimant's claim for
the January 11, 1968 injury. The ALJ at the same time issued
an order upholding the- Fund's denial which, upon appeal, was
affirmed by the Board and is presently pending in the Oregon
Court of Appeals.

After the issuance of the Board's Own  otion Order on
October 26, 1976 the employer requested a hearing pursuant
to ORS 656,278 (3) and, after a ;hearing, the present ALJ is
sued' his order with the findings and conclusions as set forth
in the opening paragraph of this order.

iThe Board, on^de novo review, has carefully reviewed
the medical reports and finds i-hat it is still in agreement
V7ith the findings and conclusions reached by the first ALJ,
namely,|that claimant did not sustain a new injury in Feb
ruary 1975 but that his present condition resulted from an
aggravation of his January 11,!1968 industrial injury.

The medical reports indicate that claimant from 'thetime ofjhis 1968 injury continued to experience symptoms
of low back pain with radiation into his lower right ex
tremity 1 After the closure in,11973 but before going to work
for Lane County claimant continued to experience symptoms
and in 1974 was seen by Dr. HcHolick who reported that claim
ant's symptoms involved low back' pain and paresthesias of the
right foot and he felt at thatjtime that claimant's symptoms
suggested encroachment of the nerve root, a diagnosis very
similar to that of Dr. Gilsdorf which was made following the
incident of February 1975.
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had testified that he continued to experience 
these symptoms when he went to work for Lane County and he 
reported to Dr. Gilsdorf that prior to February 1975 he ex
perienced both back pain and numbness of the right foot. The 
incident on February 27, 1975 resulted in claimant losing 
only three days of work and after he returned he continued 
working until September 1975. Between February and September 
1975 claimant was able to successfully pass a rather stren
uous agility test and apparently able to work, albeit he did 
work with pain. 

In the present case before the Board, the ALJ concluded 
that responsibility could not be placed·upon the employer un
·less there was competent evidence that a medical-causal re-
•~t~Qn~h~p ex~~t~~ Q~tW~~n th~ ~~ploym~nt and the ,alle~~d dis
ability. The possibility that there was such -relationship 
was not enough; the medical evidence must show with reasonable 
certainty that they are related. He found that there was 
sufficient evidence to show the medical-causal relationship; 
however, the Board.disagrees. The evidence indicates that 
the ir.cident which occurred on February 27, 1975 did not con
tribute independently to claimant's injury but merely re
quired continuing treatment which had commenced immediately 
following claimant'B 1968 injury and repreoented Q recu •• cn~e 
of the symptomatology resulting from that 1968 injury. 

The Board concludes that the ALJ erred in vacating 
the Board's Own notion Order dated October 26, 19.76 and that 
said order should be reinstated in its entirety. -

The Board finds that the present case is a perfect 
mrnmple of the "merry-go-round" effect produced by the pro
visions of ORS 656.278. After the expiration of a worker's 
aggravation rights the worker may apply to the Board for the 
exercise of its own motion jurisdiction granted by ORS 656.278 

.and if the worker is successful he cannot appeal eyen though 
the award may not be as generous as the worker anticipated. 
However, if the worker is granted some relief the employer 
or the Fund may request a hearing and, after this hearing, 
the ALJ will issue an order which may be appealed under the 
provisions of ORS 656.289 and 656.295. 

That is exactly what happened in this case. The 
first ALJ found that claimant had aggravated his earlier 
industrial injury, the carrier liable for the risk at that 
time appealed and the second ALJ found that claimant had 
sustained a new injury in 1975. The end result of this 
entire matter is that ·claimant has had up to the present 
time three hearings before an P..LJ and two before the Board 
and the matter is still not fully resolved inasmuch as the 
first ALJ's order sustaining the denial of the 1975 claim 
by the Fund is pending judicial review by the Oregon Court. 
of Appeals. 
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Claimant had testified that he continued to experience
these symptoms when he went to work for Lane County and he
reported to Dr. Gilsdorf that prior to February 1975 he ex
perienced both back pain and numbness of the right foot. The
incident on February 21, 1975 resulted in claimant losing
only three days of work and after he returned he continued
working until September 1975. Between February and September
1975 claimant was able to successfully pass a rather stren
uous agility test and apparently able to work, albeit he did
work with pain.

In the present case before the Board, the ALJ concluded
that responsibility could not be placed upon the employer un
less there was competent evidence that a medical-causal re-
lSti«H5hip SiiiStS'a th? employment and the ,alleged dis-
ability. The possibility that there was such relationship
V7as not enough; the medical evidence must show with reasonable
certainty that they are related. He found that there was
sufficient evidence to show the m.edical-causal relationship;
however, the Board disagrees. The evidence indicates that
the incident which occurred on February 27, 1975 did not con
tribute independently to claimant's injury but merely re
quired continuing treatment which had commenced immediately
following claimant's 1968 injury and r pr s nt d a r curr ncsof the symptomatology resulting from that 1968 injury.

The Board concludes that the ALJ erred in vacating
the Board's Own  otion Order dated October 26, 19,76 and that
said order should be reinstated in its entirety.

The Board finds that the present case is a perfect
 xampl of the "m rry-go-round"  ff ct produc d by th pro-visions of ORS 656.278. After the expiration of a worker's
aggravation rights the worker may apply to the Board for the
exercise of its own motion jurisdiction granted by ORS 656.278
•and if the worker is successful he cannot appeal even though
the award may not be as generous as the worker anticipated.
However, if the worker is granted some relief the employer
or the Fund may request a hearing and, after this hearing,
the ALJ will issue an order which may be appealed under the
provisions of ORS 656.289 and 656.295.

G

That is exactly what happened in this case. The
first ALJ found that claimant had aggravated his earlier
industrial injury, the carrier liable for the risk at that
time appealed and the second ALJ found that claimant had
sustained a new injury in 1975. The end result of this
entire matter is that claimant has had up to the present
time three hearings before an A.LJ and two before the Board
and the matter is still not fully resolved inasmuch as the
first ALJ's order sustaining the denial of the 1975 claim
by the Fund is pending judicial review by the Oregon Court
of Appeals.

O
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l1n the Board's opinion ~he procedures provided by 
ORS 656.1278 beg for prolonged a:.!nd _repetitive litigation 
which is; neither in ~.b.~ intere'~t of t~e worker, the employer 
or the J?iubl ic generally. : · · 

I 
IThe order of the ALJ, dated April 7, 1978, is reversed. 
I I • 

I i 
:The Board's Own 1-Iotion :order, dated October 26, 1976, 

is rein~tated in its entirety.· 

I -
:claimant's attorney is !awarded as a reasonable attor-

ney's fee for prevailing at Bo~rd r·eview a sum of $200, pay- . 
able by 1the employer, Unisphere, Inc., and its carrier, Aetna 

I I 
Casualty and Surety Company. 

. I 
I I 

I 
I 
1· 

·1 

I 

I 

I 
WCB CASE NO. 76-4902: 

CARL' 9Tinn CLAIMANT 
I 
I 
I ' 

I f . 

Pozzi, W1ilson,· Atchison, Kahn &I 
O'Lear,y, Claimant's Attys. 

I 

SAIF, L~gal Services, Defense 
Order onl Remand 

I 

I 
A;tty. 

SE-PTEMBER 22, 19 7 8 

On J~nuary 5~ 1978 the ~oard ~ntered its Order on Re
view in_ the above entitled mattjer which affirmed and adopted 
the Opinion and Order·of the Administrative Law Judge, dated 
June 3, 11977, which had granted' claimant 256° for 80% unsched-
u~~~ p~~m~n~nt paft~~1 gi~~Qil~ty~. . 

i ' 
Ion January 27, 1978 claimant, by and through his at-

torney, !petitioned the Oregon qourt of Appeals for judicial 
review of the Board's order and, on September 8, 1978, the 
Board r~ceived from the Oregon :court of Appeals its Judgment 
and Mandate with instructions tio enter· an order in accordance 
with it~ decision and opinion ~ranted on July 5, 1978, to-wit: 
that cl~imant is permanently a~d totally disabled. 

, I 
!The Board, in compliance with the Judgment and I-landate 

of the qregon Court of Appeals ,i hereby finds claimant to. be 
entitleq to compensation for permanent total disability from 
and after the date of this order. 

I . 

I 

I 
l 
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In the Board's opinion jthe procedures provided by
ORS 656.278 beg for prolonged and repetitive litigation
which is' neither in the interes|t of the v/orker, the employer
or the public generally.

ORDER
|The order of the ALJ, dated April 7, 1978, is reversed
IiThe Board's Own  otion Order, dated October 26, 1976,

is reinstated in its entirety. |

'Claimant's attorney is jawarded as a reasonable attor
ney's fee for prevailing at Board review a sum of $200, pay
able by'the employer, Unisphere, Inc., and its carrier, Aetna
Casualty and Surety Company.

WCB CASE NO. 76-4902; SEPTE BER 22, 1978

CARL- ST^RR, CLAIMANT ' ; '
Pozzi, W|ilsonAtchison, Kahn &|

O'Leary, Claimant's Attys.
SAIF, Le'gal Services, Defense Atty.Order oJ Remand

On January 5, 1978 the 'Board entered its Order on Re
view in the above entitled matter which affirmed and adopted
the Opinion and Order of the Administrative Law Judge, datedJune 3, |l977, which had granted claim.ant 256° for 80% unsched
uled permanent pari;.ial disability.,

iOn January 27, 1978 claimant, by and through his at
torney, Ipetitioned the Oregon Court of Appeals for judicial
review of the Board's order and, on September 8, 1978, the
Board received from the Oregon jCourt of Appeals its Judgment
and  andate v/ith instructions to enter- an order in accordance
with its decision and opinion granted on July 5, 1978, to-wit:
that claimant is permanently arid totally disabled.

|The Board, in compliance with the Judgment and  andate
of the Oregon Court of Appeals,! hereby finds claimant to-be
entitled to compensation for permanent total disability from
and after the date of this order.
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CASE No: 77-6373 

GENEVA TAYLOR, CLAIMANT 
Dye & Olson, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant 

SEPTEMBER 22, 1978 

Reviewed by Board Members Wilson, l'-1oore and Phillips. 

Claimant·seeks review by the Board of the order of the 
Administrative Law Judge (ALJ) which directed the State Acci
dent Insurance Fund to pay 10% penalties on all compensation 
for temporary total disability due and owing claimant from 
September 13, 1977 until November 22, 1977 but ruled that the 
Fund had properly paid claimant .the compensation for tempor-
ary total disability and the penalties assessed by the order 
of an ALJ entered on September 13, 1977i however, he did 
direct the Fund to pay claimant's attorney a reasonable attor
ney's fee in. the sum of $300 for unreasonable delay in making 
these payments for temporary total disability. 

Claimant sustained a compensable injury on September 
10, 1~71 when ~he•~l~~~eQ anQ -tell wn~le wg.~!n~ aG ~ ng~~e-
keeper for Sacred Heart General Hospital. The claim was first 
closed by a Determination Order date_d July 17, 1975 whereby 
claimant was awarded 160° for 50% unscheduled low back disa-
bility; she was also awarded compensation for temporary total It 
disability from September 12, 1974 through June 11, 1975. · 
Claimant requested a hearing on the issues of extent. of her: 
permanent disability and her entitlement to time loss bene-
fits for the worsening of her condition due to a broken foot 
she sustained on April 15, 1976. 

After a hearing, ALJ Gayle Gemmell issued her Opinion· 
and Order on September 13, 1977 which directed the Fund to 
reopen claimant 1 s claim and to pay claimant compensation for 
temporary total disability from and after June 18, 1976, the 
date claimant entered the hospital for surgery, .and until 
the claim was closed pursuant to ORS 656.268. This order 
also directed the Fund to pay the claimant additional compen
sation equal -to 25% of all compensation due and owing to claim
ant from June 18, 1976 to the date of the ALJ's order (Septem
ber 13, 1977). 

±he ALJ had held that Dr. Golden'·s letter of August 4, 
1976 which informed the Fund of claimant's back sur_gery in 
June 1976 met the requirement for a valid aggravation claim 
and that inasmuch as the Fund received this report at least 
by October 22, 1976 and thereafter did nothing to process the 
claim as required by law that such conduct constituted unrea
sonable delay and resistance to the payment of compensation 
and entitled claimant to penalties and attorney fees. 
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GENEVA TAYLOR, CLAI ANT
Dye & Olson, Claimant's Attys.
SAIF, Legal Services, Defense Atty
Request for Review by Claimant

WCB CASE NO* 77 6 373 SEPTEMBER 22, 1978

m
Reviewed by Board  embers Wilson,  oore and Phillips.

Claimant■seeks review by the Board of the order of the
Administrative Law Judge (ALJ) which directed the State Acci
dent Insurance Fund to pay 10% penalties on all compensation
for temporary total disability due and owing claimant from
September 13, 1977 until November 22, 1977 but ruled that the
Fund had properly paid claimant the compensation for tempor
ary total disability and the penalties assessed by the order
of an ALJ entered on September 13, 1977; however, he did
direct the Fund to pay claimant's attorney a reasonable attor
ney's fee in. the sum of $300 for unreasonable delay in making
these payments for temporary total disability.

Claimant sustained a compensable injury on September
10) Uli slis-slipped and dsll wdfKing as a house-keeper for Sacred Heart General Hospital. The claim was first
closed by a Determination Order dated July 17, 1975 whereby
claimant was awarded 160° for 50% unscheduled low back disa
bility; she was also awarded compensation for temporary total
disability from September 12, 1974 through June 11, 1975.
Claimant requested a hearing on the issues of extent, of her.
permanent disability and her entitlement to time loss bene
fits for the worsening of her condition due to a broken foot
she sustained on April 15, 1976.

After a hearing, ALJ Gayle Gemmell issued her Opinion'
and Order on September 13, 1977 which directed the Fund to
reopen claimant's claim and to pay claimant compensation for
temporary total disability from and after June 18, 1976, the
date claimant entered the hospital for surgery, and until
the claim was closed pursuant to ORS 656.268, This order
also directed the Fund to pay the claimant additional compen
sation equal to 25% of all compensation due and owing to claim
ant from June 18, 1976 to the date of the ALJ's order (Septem
ber 13, 1977).

The ALJ had held that Dr. Golden's letter of August 4,
1976 which informed the Fund of claimant's back surgery in
June 1976 met the requirement for a valid aggravation claim
and that inasmuch as the Fund received this report at least
by October 22, 1976 and thereafter did nothing to process the
claim as required by law that such conduct constituted unrea
sonable delay and resistance to the payment of compensation
and entitled claimant to penalties and attorney fees.
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The ALJ 1 s order was affirmed by the Board on March 6, 
I 

. . ) 
1Ihe cl~lm~nt nQW ~ll~g~d that the Fund failed to pay 

her the I full time loss benefits ordered by 1'1.LJ Gemmell and 
requestJd a hearing on that issue and, at the time of the 
hearing) raised a second issue,: to-wit: the Fund's failure 
to make I timely payment of this icornpensa tion to claimant. 

I, I ' 

IThe Fund, replying to claimant's contention that it 
did not comply with the terms of the ALJ 1 s· order of September 
13, 1977, said that it had previously paid claimant compensa
tion foi permanent partial dis~bility pursuant to the Deter~ 
minatio~ Order of July 17, 1975 for a substantial portion of 
t;he period for which ALJ G~mme]l had ordered the payment of 
tempora~y total disability benefits, namely, a sum equal to 
$5,497.01 and that it had, in effect, transferred that amount 
to be a~plied against the comp~nsation for temporary total 
disability ordered by ALJ Gemm~ll leaving a balance of $524.1~ 
due claimant for the period be\ween June 18, 1976 and November 
8, 19771 The Fund further offered evidence that on November 

' I 
8, 1977\it issued its check, in :the amount of $524.19 and, . 
therefore, claimant had been completely paid for all of the 
benefit~ r including penalties, ;which the previo_~s order had 
directed it to pay claimant. : 

I I 

jThe present ALJ agreed 1ihat the Fund had complied 
with th~ previous order but heifound that there had been a 
lapse of 56 days after the issuance of the ALJ's order of 
Septemb~r 13, 1977 and. the payment of the balance due claim
ant andlthis constituted unrea~onable delay in t~e payment 
of compensation. He ordered the Fund to pay claimant com-

pensati~n eoual to 10~ of all iemporary total diH~bility aut 
and owiil.g claimant from Septernner 13, 1977 until November 22, 
1977 and to pay claimant's att6rney as a reasonable attorney's 

I 

fee the 1 sum of $300. I 
I 
I 

iThe Board, on de novo review, finds that the matter. 
before tt is purely legal; the !£acts are not in dispute. The 
questio~ to be answered is wheiher or not a carrier may off-

, I 

set payments for permanent partial disabilitv which it pre-
• I I -' 

v~ouslylhad been ordered to pai against an award of compensa-
t~on fof tempo~ary total disab~lity over the same period of 
time or 1 a portion of that period of time. 

I I 
. !The ALJ relied on the iuling in the case of Walter 

~' 1·;\B Case No. 7 3-1324, to ldistinguish the present case 
from the holdings_ of Horn v. T~mber Products, Inc., 12 Or 
App ~65 ;and \Yingfieldv. National Biscuit Co., 8 Or App 408, 
~ta ting :that a~thous_rh Horn. and l\'l~ngf_ie~d appear on the sur
face t? establish that claiman~ is entitled to receive com
p~nsa~i~n for temporary total disability and permanent partial 
disability for the same period iof time a careful analvsis will 
reveal that the court actually did not make such a holding. 
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1978 .
The ALJ' s order was affirmed by the Board' on  arch 6

nw ^^ileged that the Fund failed to pay
her thelfull time loss benefits ordered by ALJ Gemmell and
requested a hearing on that issue and, at the time of the
hearing; raised a second issue,| to-wit: the Fund's failure
to make timely payment of this icompensation to claimant.

The Fund, replying to claimant's contention that it
did not comply with the terms of' the ALJ' s' order of September
13, 1977, said that it had previously paid claimant compensa
tion for permanent partial disability pursuant to the Deter
mination Order of July 17, 1975 for a substantial portion ofthe period for which ALJ Gemmelil had ordered the payment of
tem.porary total disability benefits, namely, a sum equal to
$5,497.01 and that it had, in effect, transferred that amount
to be applied against the compensation for temporary total
disability ordered by ALJ Gemmell leaving a balance of $524.19
due claimant for the period between June 18, 1976 and November8, 1977J The Fund further offered evidence that on November
8, 1977 jit issued its check in ,the amount of $524.19 and,
therefore, claimant had been completely paid for all of the
benefits, including penalties, |which the previous order had
directed it to pay claimant.

The present ALJ agreed'that the Fund had complied
with the previous order but he|found that there had been a
lapse of 56 days after the issuance of the ALJ's order of
September 13, 1977 and. the payment of the balance due claim
ant and I this constituted unreasonable delay in the payment
of compensation. He ordered the Fund to pay claimant compensation equal to lO'o of all iemporary total diealjility dus
and owing claimant from Septenfier 13, 1977 until November 22,
1977 and to pay claimant's attorney as a reasonable attorney’s
fee theisum of $300.

•The Board, on de novo review, finds that the m.atter.before it is purely legal; the Ifacts are not in dispute. The
question to be answered is v/hether or not a carrier may off
set payments for permanent partial disability which it pre
viously |had been ordered to pay against an award of compensa
tion for temporary total disability over the sam.e period of
time or I a portion of that period of time.

The ALJ relied on the ruling in the case of Walter
Held, WCB Case No. 73-1324, to
from the holdings of Horn v. Timber Products, Inc., 12 Or

distinguish the present case
App 365 and Wingfield v. National Biscuit Co., 8 Or App 408,
statingithat although Horn and Wingfield appear on the sur
face to establish that claimant is entitled to receive com
pensation for temporary total disability and permanent partial
disability for the same period of time a careful analvsis will
reveal that the court actually did not make such a holding.
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Reid, the ALJ's opinion, which was affirmed by the Board 
on rev'I"ew, held that payment of permanent partial disability 
would not continue after claimant had been placed in a status @ 
of temporary total disability. The ALJ felt that this logic, · 
i.e., that a worker is not entitled to receive comoensation 
for permanent partial disability and temporary tot;l disabil-

ity for the same period of time, applies to past paid permanent 
partial disability benefits, especially where such benefits 
were not paid to c~aimant in a lump sum as was the case in 
T.~ingf ield. 

The majority of the Board agrees with the ALJ that 
when a claim is reopened for the payment of compensation for 
temporary total disability the claimant is not entitled to 

rgcgivG continuing pJymgntQ for pgrmJnGnt pJrtial disJbility 
which previously have been awarded by a Determination Order 
or any other order. 

The purpose of the Workers' Compensation Act is to 
provide an injured worker with compensation for his industrial 
injury. During the period that the worker is temporarily but 
totally disabled obviously the worker can earn no wages; when 
the worker's condition becomes medically stationary if the 
evidence indicates that he or she cannot be completely re
turned to the condition he or she was in prior to the indus
trial injury then the worker is awarded compensation for per
manent partial disability, i.e., an award to compensate for 
the loss of wage earning capacity suffered as a result of the 
industrial injury. i·lhether the worker is receiving temporary 

·total disability benefits or permanent partial disability 
benefits the basis is still the same; he or she is being 

··compensated for ·sustaining an industrial injury which may be 
either temporary or permanent in nature. 

In thi§ ~~~~ ~l~im~n~ ril~d ~ ~laim for aggrJvation 
and for extent of disability. ALJ Gemmell found that the _claim 
for aggravation should be accepted as of·the date claimant was 
admitted for surgery; however, during a portion of this time 
claimant had been receiving payments for permanent partial dis~ 
ability as a result .of an earlier Determination Order award. 
In such cases only a "paper" transaction is required. ·The 
payments for permanent partial disability are changed to re
flect payments for temporary total disability; this results 

• I I I I_ · I 
in no adverse affect on claimants rignts to receive compensa-
tion for an industrial injury; when claimant's condition again 

, becomes stationary and his claim is closed claimant is entitled 
to receive a newly determined award for permanent partial dis
ability. 

There have been cases where, through an error or mis
take on the part of the carrier, a worker has received compen
sation for both temporary total disability and permanent par~ 
tial disability during the same period of time and the Board 
has consistently held that the worker is entitled to keep all 

-376-

In Re id, the ALJ's opinion, which was affirmed by the Board
on review, held that payment of permanent partial disability
would not continue after claimant had been placed in a status
of temporary total disability. The ALJ felt that this logic,
i.e., that a worker is not entitled to receive compensation
for permanent partial disability and temporary total disabil
ity for the same period of time, applies to past paid permanent
partial disability benefits, especially where such benefits
were not paid to claimant in a lump sum as was the case in
Wingfield.

The majority of the Board agrees with the ALJ that
when a claim is reopened for the payment of compensation for
temporary total disability the claimant is not entitled to
fQCQivQ Gon inuing payiriQn e for pormanon par ial digabili y
which previously have been awarded' by a Determination Order
or any other order.

The purpose of the Workers' Compensation Act is to
provide an injured worker with compensation for his industrial
injury. During the period that the worker is temporarily but
totally disabled obviously the worker can earn no wages; when
the worker's condition becomes medically stationary if the
evidence indicates that he or she cannot be completely re
turned to the condition he or she was in prior to the indus
trial injury then the worker is awarded compensation for per
manent partial disability, i.e., an award to compensate for
the loss of wage earning capacity suffered as a result of the
industrial injury. VJhether the worker is receiving temporary
total disability benefits or permanent partial disability
benefits the basis is still the same; he or she is being
compensated for -sustaining an industrial injury which may be
either temporary or permanent in nature.

In this aass claimant filed a claim for aggravationand for extent of disability. ALJ Gemmell found that the claim
for aggravation should be accepted as of the date claimant was
admitted for surgery; however, during a portion of this time
claimant had been receiving payments for permanent partial dis
ability as a result of an earlier Determination Order award.
In such cases only a "paper" transaction is required. The
payments for permanent partial disability are changed to re
flect payments for temporary total disability; this results
in no adverse affect on claimant's rights "to receive compensa
tion for an industrial injury; when claimant's condition again
becomes stationary and his claim is closed claimant is entitled
to receive a newly determined award for permanent partial dis
ability.

There have been cases where, 'through an error or mis
take on the part of the carrier, a worker has received compen
sation for both temporary total disability and permanent par
tial disability during the same period of time and the Board
has consistently held that the worker is entitled to keep all

-376-
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I 

of the 6ompensation 
or mistake was made 

I 
September 13, 1977, 
prohibit it. 

I 

received. 1 However, in this case, no error 
bv the carrier; the ALJ, in her order of 
ctla not pr~vide for·an offset nor did she 

. ·:,t . 

I 
!The majority of the Bo~rd concludes_that under the cir

cumstanfeS of this case, the F4nd proi.Jerly applied the compen-
Bfltion for permanent partial diGability whiGh it had previQY~ly 

·paid claimant pursuant to the Determination Order of July 17, 
1975 agkinst the compensation for temporary total disability 
ordered I by ALJ Gemmell' s o.~der: of September 13, 1977 and that 
the order of the ALJ presentlylbefore it should be affirmed 
• • I • in its entirety. 

I 
I 
i 

i 
ORDER 

I 

jThe order·of the hLJ, ~ated April 12, 1979, i~ ~ffi~m~d. 
I 

' 
' I 

!Board Member Kenneth v. 1 Phillips dissents as follows: · 
' I 

I
I find the instant case: to be ·squarely within the hold

ings of Horn v. Timber Products:, Inc., 12 OR App 365, 507 P2d 
J{; {197]). ! · 

!claimant was awarded si1~200 for loss of earning capa
city. Loss of earning capacity. under Oregon Law is not related 

• I ' to time!loss. ! 

' I 
!Claimant was-- awarded bv ALJ Gemmell' s ore.er time loss 

from Jurie 18, 1976 until such time as the ag_grava tion claim 
was clo~ed as provided by statJte. 

!Those are two different and distinct awards for two 
separat! purposes. - I 

:rn the absence of a sp~cific order by the ALJ author
izing s\ispen13ion of r::1g;rmanent ~artial._disability payments for 
the pertod during which temporary total disability payments 
were ordered the carrier had nq authority to unilaterally take 
the offJet and was wrong in doing ,so. 

! • 
I ! 
·I would respectfully dissent from the majority opinion 

and ord~r temporary total disability payments to begin as did the 
order of September 13, 1977 and order payQent of penalties against 
t~e ent.tre tem

1
porary total dis~bili ty payments due and owing as 

did the •. order of September 13, 11977, thus reversing the order of 
April 12, 1978. . 

I I 
I 
I 

I 

Kenneth V. Phillips, Board·~ember 
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of the compensation received. jHowever, in this case, no error
or mistake was made by the carrier; the ALJ, in her order of
Septem.ber 13, 1977, did not provide for' an offset nor did she
prohibit it. ' '-j

I The majority of the Board concludes that under the cir
cumstances of this case, the Fund properly applied the compen-sation for p rman nt partial disability which it had pr viously
paid claimant pursuant to the Determination Order of July 17,
1975 against the compensation for temporary total disabilityordered by ALJ Gemmell's orderiof September 13, 1977 and that
the order ofthe ALJ presently before it should be affirmed
in its entirety.

I ORDER
,I Th ord r o£ th ALJ, dat d April 12, 1979, 15 SftilfWSd

Board  ember Kenneth V.j Phillips dissents as follows:
I find the instant case to be -squarely within the hold-
Horn V. Timber Products;. Inc. > 12 OR App 365 , 507 P2dings of

36 (1973). I '
Claimant was awarded $11,200 for loss of earning capa

city. Loss of earning capacity under Oregon Law is not related
to time I loss.

I
IiClaimant was-awarded by ALJ Gemmell's order time loss

from June 18, 1976 until such time as the aggravation claim
was closed as provided by statute.

Those are two different and distinct awards for two
separate purposes.

; In the absence of a specific order by the ALJ author
izing suspension of permanent partial .^disability payments for
the period during which temporary total disability paymients
were ordered the carrier had no authority to unilaterally take
the offset and was wrong in doing ^so.

i

;;I would respectfully dissent from the majority opinion
and order temporary total disability payments to begin as did the
order of September 13, 1977 and order payment of penalties against
the entire temporary total disability payments due and owing as
did the.order bf September 13,
April 12, 1978.

1977, thus reversing the order of

Respectfully submitted.

Kenneth V. Phillips, Board' ember

377- -
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WCB CASE NO. 76-5286 

CLAIR VANDEHEY, CLAIMANT 
Pozzi, Wilson, Atchison, Kahn & 

O'Leary, Claimant's.Attys. 
Don G. Swink, Defense Atty. 
own Motion D@t@rmination 

SEPTEMBER 22, 1978 

Claimant suffered a compensable injury to his right 
shoulder and neck on September 29, 1969 when he fell approxi
mately four feet. After conservative treatment, his claim 
was closed in November 1970 with no award for permanent dis
ability. 

Beginning in March 1973 ·claimant was seen by numer-
ous doctors, both for physical problems and psychological prob
lems; the latter arising out of his physical disability. Ref
eree Fitzgerald, on March 24, 1977,- ordered claimant's claim 
reopened for active psychological care by Dr. Hickman. 

, Dr. Hickman is presently working with claimant and his 
vocational rehabilitation counselor with the goal of helping 
claimant beco_me self-supporting in his own retail shoe business. 
Claimant has 10 years experience in this type of work on a 
part-time basis but Dr. Hickman, feels that one more year of care 
and rehabilitation efforts is needed. @ 

Dr. Baskin, on August 3, 1978, indicated that he found 
no objective physical findings of.impairment. 

The carrier, on August 29, 1978, requested a determin
ation of claimant's present disability. The Evaluation Division 
of th@ work~rs' comp@nsation D@partment r@comm@nded that Glaim
ant be granted time loss benefits from January 4, 1977 through 
August 29, 1978, the date the carrier requested the claim be 
closed. 

The Board concurs in this recommendation. 

ORDER 

Claimant is hereby granted compensation for temporary 
total disability from January 4, 1977 through August 29, 1978, 
less time worked. 

Claimant's attorney has already been awarded a reason
able attorney's fee by the Opinion and Order of narch 24, 1977. 

-378--

CLAIR VANDEHEY, CLAI ANT
Pozzi, Wilson, Atchison, Kahn &

O'Leary, Claimant's. Attys.
Don G. Swink, Defense Atty.
Own Motion D t rmination

WCB CASE NO. 76 5286 SEPTEMBER 22, 1978

Claimant suffered a compensable injury to his right
shoulder and neck on September 29, 1969 when he fell approxi
mately four feet. After conservative treatment, his claim
was closed in November 1970 with no award for permanent dis
ability.

Beginning in  arch 1973 claimant was seen by numer
ous doctors, both for physical problems and psychological prob
lems; the latter arising out of his physical disahility. Ref
eree Fitzgerald, on  arch 24, 1977, ordered claimant's claim
reopened for active psychological care by Dr. Hickman.

, Dr. Hickman is presently working with claimant and his
vocational rehabilitation counselor with the goal of helping
claimant become self-supporting in his own retail shoe business.
Claimant has 10 years experience in this type of work on a
part-time basis but Dr. Hickman^ feels that one more year of care
and rehabilitation efforts is needed.

Dr. Baskin, on August 3, 1978, indicated that he found
no objective physical findings of impairment.

The carrier, on August 29, 1978, requested a determin
ation of claimant's present disability. The Evaluation Division
of th@ Work rs' Comp nsation D partm nt r comm nd d that claim-ant be granted time loss benefits from January 4, 1977 through
August 29, 1978, the date the carrier requested the claim be
closed.

The Board concurs in this recommendation.

ORDER

Claimant is hereby granted compensation for temporary
total disability from January 4, 1977 through August 29, 1978,
less time worked.

Claimant's attorney has already been awarded a reason
able attorney's fee by the Opinion and Order of  arch 24, 1977

378- -
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CASE NO. 

I 

ROY WILLfAMS, CLAIMANT-

I 
77-50391 

I 

Fulop & Gross, Claimant's Attrs! 
I ' Breathouwer & Gilman, Defense Attys. 

Request '.for Review by Employer ! 
Cross-appeal by Claimant 

' ! 

,-i> _l 

SEPTEMBER 22, 1978 

Reviewed by Board .Hembe'.rs ivilson and Moore. 
I •~·.. . •. ·-··· I 

I 

!The employer seeks Boaid review of the Administrative 
taw ludJe 1s (Atl) order whlbh ~ranled claimanl compensallon 
ecmal to 32° for 10% unschedule'd low back disabilitv. The 
e~ploye:i contenc.s that claimant has suffered no per~an~nt dis
ability las a result of his injury; claimant contends that the 
award is inadequate. i 

I : 
iThe Board, a":fter de no~o review, affirms and adopts 

the Opi~ion and Order of the AL:J, a copy of which is· attached 
I 

hereto and, by this reference, !is made a part hereof. 
I 

I 
:oROBR 

I 
!The order of the ALJ, d_ated March 29, 1978, is affirmed. 

I • 

ic1aimant 1 s attorney is ~ereby granted a reasonable attor
ney's f~e for his services in connection with this Board review 
in the timount of $200·,· payable jby the carrier. 

I I 
I 

WCB CASE NO. 77-3213: SEPTEMBER 28, 1978 
I I 

ARLIE J .: BAKER, CLAH1ANT ; 
A. C. Roll, Claimant's Atty. 1 

. I I 

SAIF, Le.gal Services, Defense Atty. 
Request ;tor Review by~-Claimant I 

I I 

I I 

i . 
;Reviewed by Board Hembets Moore and Phillips. 
I 

'.claimant seeks Board review of the Administrative Law 
Judge I s 1(ALJ) order which affirtned the Fund I s denial of her 
claim fo~ an aggravation and di~missed her request for hearing. 

i 
;The 

the Opinlion 
hereto abd, 

' 

I 

Board, after de novp review, affirms and adopts 
and Order of the ALJ, a copy of which is attached 
by this reference, is made a part hereof. 

I . 

ORDER 

d·kted order of the ALJ, April 25, 1978, is affirmed. 

"'i379-

WCB CASE NO. 77-5039 SEPTEMBER 22, 1978

ROY WILLIA S, CLAI ANT*
Fulop & Gross, Claimant's Attysl
Breathouwer & Gilman, Defense Attys
Request tor Review by Employer
Cross-appeal by Claimant

Reviewed by Board  embers Wilson and  oore.
iTh  mploy r s  ks B ar'd r vi w of th Administrativ 

Law Judg *s (ALJ) ord r wKich grant d claimant comp nsation
 qual to 32° for 10% unsch dul d low back disability. .Th 
 mploy r cont nds that claimant- has suff r d no p rman nt disability |as a r sult of his injury; claimant cont nds that th 
av;ard isinad quat .

I ^
jThe Board, after de novo reviev;, affirms and adoptstthe Opinion and Order of the AL’J, a copy of which is' attached

hereto and, by this reference, |is made a part hereof.

I lORDBR;I .The order of the ALJ, dated  arch 29, 1978, is affirmed,
Iciaimant's attorney is |hereby granted a reasonable attor

ney's fee for his services in connection with this Board review
in the amount of $200v payable |by the carrier.

,WCB CASE NO. 77-3213;
ARLIE J.j BAKER, CLAI ANT jA. C. Roll, Claimant's Atty. j
SAIF, Legal Services, Defense Atty
Request Jfor Review by—Claimant

SEPTE BER 28, 1978

Reviewed by Board  embers  oore and Phillips.
fclaimant seeks Board review of the Administrative Law

Judge's JALJ) order which affirmed the Fund's denial of her
claim for an aggravation and dismissed her request for hearing.

The Board, after de novb-review, affirms and adopts
the Opinion and Order of the ALJ, a copy of which is attached
hereto and, by this reference, is made a part hereof.

ORDER ’ , '

The order of the ALJ, dated April 25, 1978, is affirmed

379- -
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WCB CASE NO. 78-780 

NANCY BORDEN, CLAIMANT 
Emmons, Kyle, Kropp & Kryger, 

Claimant's Atty. 
Jones, Lang, Klein, Wolf & Smith, 

Defense Atty. 
Request for Review by Cla~mant 

SEPTEMBER 28, 1978 

Reviewed by Board Members Wilson and Phillips. 

Claimant seeks Board review of the Administrative Law 
Judge's (ALJ) order which granted her compensation equal to 
45° for 30% loss of the left leg. 

The Board, after de novo review, affirms and adopts 
the Opinion and Order of the ALJ, a copy of which is attached 
hereto and,· by this reference,' is made a part hereof. 

ORDER 

The order of the ALJ, dated April 28, 1978, is af-

WCB CASE NO. 77-7822 

JOHN DILWORTH, CLAIMANT . 
D. Richard Hammersley, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Order Denying Motion 

SEPTEMBER 28, 1978 

. On September 5, 1978 the State Accident Insurance Fund 
filed a request for Board review of the Administrative Law 
Judge's (ALJ) order entered in the above entitled matter. 

On September 8, the Fund filed a motion requesting 
the Board to summarily reverse the ALJ's order of August 25, 
1978 in its entirety and.remand the case to the Hearings Div
ision with directions to grant to the Fund a change of ALJs 
nelore whom the Funct could present evidence in supp6rt of ie~ 
position.and who was not so personally p~ejudiced against th~ 
Fund's attorney as to prevent the giving of a hearing. 

OAR 436-83-325 provides for disqualification of an 
ALJ by the filing of an affidavit of prejudice with the Pre
siding ALJ before the hearing is held. In this case the 
hearing hasbeenheld and· a request for review of the ALJ's 
Opinion and Order entered as a result thereof has been filed 
by the Fund. Furthermore, the Board finds nothing in the 
affidavit in support of the Fun~'s rnotion·which convinces.it 
that it should summarily reve~se the ALJ's Opinion and Order. 

-380- -
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NANCY BORDEN, CLAI ANT
Emmons, Kyle, Kropp & Kryger,

Claimant's Atty.
Jones, Lang, Klein, Wolf & Smith,

Defense Atty.
Reguest for Review by Claimant

WCB CASE NO. 78 780 SEPTEMBER 28, 1978
O

Reviewed by Board  embers Wilson and Phillips.
Claimant seeks Board review of the Administrative Law

Judge',s (ALJ) order which granted her compensation equal to
45° for 30% loss of the left leg.

The Board, after de novo review, affirms and adopts
the Opinion and Order of the ALJ, a copy of which is attached
hereto and, by this reference,' is made a part hereof.

fivTfi&A

ORDER
The order of the ALJ, dated April 28, 1978, is af-

WCB CASE NO. 77-7822
JOHN DILWORTH, CLAI ANT
D. Richard Hammersley, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Order Denying  otion

SEPTE BER 28, 1978 O

.On September 5, 1978 the State Accident Insurance Fund
filed a request for Board review of the Administrative Law
Judge's (ALJ) order entered in the above entitled matter.

On September 8, the Fund filed a motion requesting
the Board to summarily reverse the ALJ's order of August 25,
1978 in its entirety and,remand the case to the Hearings Div
ision with directions to grant to the Fund a change of ALJs
b for whom th Fund could pr s nt  vid nc in suppdrt 6£ itS
position.and who was not so p rsonally pr judic d against th 
Fund's attorn y as to pr v nt th giving of a h aring.

OAR 436-83-325 provides for disqualification of an
ALJ by the filing of an affidavit of prejudice with the Pre
siding ALJ before the hearing is held. In this case the
hearing has been held and a request for review of the ALJ's
Opinion and Order entered as a result thereof has been filed
by the Fund. Furthermore, the Board finds nothing in the
affidavit in support of the Fund's motion which convinces.it
that it should summarily reverse the ALJ's Opinion and Order.

(3
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. I 
I 
I 

' 

I ·; ,- ••• -
I • 

I , 
I I . 
, Therefore, -the Board concludes that as soon as it 

receive:s the file in the abovei entitled matter· the Board re
view sh~uld be processed in acbordance with the provisions 
of ORB 1656:295. S°lloulc1 th@ Board finc1 that thG ALJ hJg 
improperly, incompletely or otherwise insufficiently devel
oped o~ heard th~ case it may ~emand it to the Hearings Div
ision to be retried; otherwise~ an Order on Review should 
be en te1red. 

I 

J Furthermore, the motioh·of the State Accident Insur
ance -Fuhd dated September 8, 1978 should be denied in its 

. t' entire y. I 
I 

IT IS SO ORDERED. 

I 

I WCB CASE NO. 77-694~ 

MARYL. I FERGUSON (JORDAN), CLA1MANT 
Evohl F. Malagon, Cla-i-mant's Atty. 
Jones,L~ng, Klein, Wolf & Smith, 

I ' Defenme AttyB. 1 

Requesti for Review by Employer: 
' I 

SEPTEMBER 28, 1978 

I I I Reviewed by Board Hemb~rs Wilson and Moore. 

I The employer seeks Boaid review of the Administrative 
Law Judge's (ALJ) order which granted claimant compensation 
equal t9 64° for 20% unschedul~d low back disability. 

' I 

:The 
the OPiliion 
beret~ iind, 

I 
I -

'I 
' Board, after de nova review, 

and Order of the ALJ, a copy 
by.this reference, lis mad~ a 

ORDER 

affirms and adopts 
of which is attached 
part hereof. 

I I 
\The order of the ALJ, qated April, 26, 

!claimant's attorney is!hereby granted a reasonable attor-

1978, is affirmed. 

ney's f~e for his services in cionnectiori with this Board review 
in the amount of $250, payableiby the carrier. 

I , 

! 
! 
' 

-381-
1 ' 

I Therefore, -the Board concludes that as soon as itreceive's the file in the abovel entitled matter the Board re
view should be processed in accordance with the provisions
of 0R5 |656: 235. Should th@ Board find that tho ALJ has
improperly, incompletely or otherwise insufficiently devel
oped orj heard the case it may remand it to the Hearings Division t'o be retried; otherwise!, an Order on Review should
be entered.

Furthermore, the motiohof the State Accident Insur
ance -Fund dated September 8 , 1978 should be denied in its
entirety*

IT IS SO ORDERED. •

WCB CASE NO. 77-6942
 ARY L. FERGUSON (JORDAN), CLAI ANT
Evohl F.  alagon, Claimant's Atty,
Jones,Lang, Klein, Wolf & Smith,

D f ns ftttysiRequest]for Review by Employer!

SEPTE BER 28, 1978

Reviewed by Board  embers Wilson ahd  oore.
The employer seeks Board reviev^; of the Administrative

Law Judge's (ALJ) order which granted claimant compensation
ec^ual to 64® for 20% unscheduled low back disability.

I The Board, after de novo review, affirms and adopts
the Opinion and Order of the ALJ, a copy of which is attached
hereto and, by'this reference, jis made a part hereof.

I. • .! ORDER
i!The order of the ALJ, dated April- 26, 1978, is affirmed.
I
!Claimant's attorney is Ihereby granted a reasonable attor

ney's fee for his services in connection with this Board review
in the amount of $250, payable |by the carrier.

381
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CLAIM NO. GD 66126 

BARBARA FOSS, CLAIMANT 
John M. Parkhurst, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
own Motion Determination on 

Reconsideration 

SEPTEMBER 28, 1978 

On July 19;. ·1979 the Board issued its Own Motion Deter
mination in the above entitled matter granting claimant com
pensation for temporary total disa.bili ty from July 1, 1976 
through April 25, 1978, less time worked. 

On AU<:fUSt 13 r 119 78 claimant,,. by and- throuc;rh her attor-
1 • • • 

ney, requested the Board to reconsider this Own Motion Deter-
mination on the basis that claimant's treating physician, Dr.~ 
Cherry, did not concur with the opinion of the Orthopaedic Con
sultants but was of the opinion that claimant was still not 
mec.ically stationary and able to return to work. 

The Board now is asked to reconsider whether or not 
claimant's condition is presently medically stationary and,· 
if so, the extent to which she has suffered permanent partial 
disability as a result of the industrial injury to her back 
and the psychological disability ari~ing therefrom. It is 
Al~6 ~~gue~led lhAl tlaimanl 1s all6rn~y h~ !W!~8~8 A~~!~~~
able attorney's fee. · 

The Board, .having reconsidered all of the medical evi
dence in the file, concluqes that there is no -justification 
for finding that claimant's condition was not stationary· on 
April 25, 1978, the date claimant was examined by the- Ortho-· 
paedic Consultants.who felt claimant had been adequately com-
pensated io~ her unscheduled <llsablllty by ~he awards pre- ·' 
viously received which equaled 35% loss of function of an 
arm for such unscheduled disability. 

The Board finds nothing in the record to indicate 
that claimant's attorney had actively and meaningfully par
ticipated in behalf of claimant's request for own motion 
relief prior .to the time the Own Motion Determination was 
entered on July 19, 1978, therefore, until it is so advised 
by claimant's counsel that he did perform such services, 
the Board finds that he is not entitled to an attorne:r's 
fee. 

ORDER 

The motion for reconsideration of the Board's Own 
Motion Determination entered on July 19, 1978 in the above 
entitled matter is hereby denied. 

-382-

BARBARA FOSS, CLAI ANT
John  . Parkhurst, Claimant's Atty
SAIF, Legal Services, Defense Atty
Own Motion D t rmination onReconsideration

SAIF CLAIM NO. GD 66126 SEPTEMBER 28, 1978

m

On July 19, 1978 the Board issued its Own  otion Deter
mination in the above entitled matter granting claimant com
pensation for temporary total disability from July 1, 1976
through April 25, 1978, less time v?orked.

On August 13^ l'978 claimant^, by and through her attor
ney, requested the Board to reconsider this Own  otion Deter
mination on the basis that claimant’s treating physician, Dr.^
Cherry, did not concur with the opinion of the Orthopaedic Con
sultants but was of the opinion that claimant was still not
medically stationary and able to return to work.

The Board now is asked to reconsider whether or not
claimant's condition is presently medically stationary and,
if so, the extent to which she has suffered permanent partial
disability as a result of the industrial injury to her back
and the psychological disability arising therefrom. It is
alSA thAt dlaimaht's bb A IfSafibh-
able attorney's fee.

The Board, .having reconsidered all of the medical evi
dence in the file, concludes that there is no -justification
for finding that claimant's condition was not stationary on
April 25, 1978, the date claimant was examined by the Ortho
paedic Consultants'who felt claimant had been adequately com
pensated for her unscheduled disability by the av7ards pre
viously received which equaled 35% loss of function of an
arm for such unscheduled disability.

The Board finds nothing in the record to indicate
that claimant's attorney had actively and meaningfully par
ticipated in behalf of claimant's request for own motion
relief prior to the time the Own  otion Determination was
entered on July 19, 1978, therefore, until it is so advised
by claimant's counsel that he did perform such services,
the Board finds that he is not entitled to an attorney's
fee.

%

ORDER
The motion for reconsideration of the Board's Own

 otion Determination entered on July 19, 1978 in the above
entitled matter is hereby denied.

-382-
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WCB CASE NO. 76-5851 1 SEPTEMBER 28, 1978 
WCB CASE NO. 77-2452: 

I 
I - ;;-, 

LONNIE F-RASURE, CLAIMANT . · 
I I 

Yturri, 1Rose & Burnham, Claimant's A ttys. 
LindBdy,I N~h5t�ll, H~tt, N~il ~iwei5!~f, 

..J 

Defensb Attys. : 
.Souther ,j Spaulding, Kinsey, Williamson & 

Schwab_e, Defense A ttys. I · 
Request :for Review by Agripac · 
Cross-request by Claimant 

I ... -
Reviewed by_ Board Hembers Wilson and Iioore. 
I I 

! 
I i 

Leatherby Insurance Company requested Board review of 
the Admibistrative Law Judge's (ALJ) order which found claim
ant's po~t-September 13, 1975 disabling low back condition was 
a new inbury, not an aggravation of the pre-existing injury; 
found hi~ claim was not barred as against its insured, Agripac, 
Inc,, fo~ untimely notice of claim pursuant to ORS 656.265, 
and awarded claimant 240° for 75% unscheduled disability. 

1 1 . f. 1 d I . f h I • f th C aimant i e a cross-request o tat portion o e 
I . ' 

ALJ's order which found the employer, Permaneer Corporation, 
and its ~arrier, Chubb-Pacific ~ndemnity Group, also were not 
responsible for his claim. 

. I . . . . h. 
fhere are two claims involved 1n tis matter. 

Claimant appealed the deni~l by Leatherby on March 28, 
1977 of ~esponsibility of claim~nt's post-September 13, 1975 
disabl in'g low back condition. ;Leatherby contends claimant 

I I ,I I • I ' I I 

had sus~ained an aggravation cf, a prior industrial inJury 
rather ihan a new injury (WCB C~se No. 77-2452). 

I 

' 
~laimant also appenled.~he adequacv of the Determina-
1 ~ I ~ 

tion Order dated July 8, 1976 relating to the accepted com-
pensable injury claimant sustaibea to his low back and right 
leg on danuary 13, 1972 while ekployed by Permaneer (WCB Case 
No. 76-~851) which granted clai~ant additional compensation 
for temp·orary total disability .but. no award for permanent 
partia~ :ai~ability in addition 

1
to that previously granted by 

Determi~ation Orders dated December 4, 1972 and June 5, 
1974, td-wit: 15° for 10% loss bf the right leg and 96° 
for 30 % !unscheduled low back di~abili ty. 

1 ,; 

,ouring 1975 claimant was accepted as a vocational re
habilit~tion cli~n~ for retrain~ng purposes and attended 

-, school as a machinist. He completed this coutse on Mav 9 
197~ ~nd on June 10 claimant wa~ placed in an on-the-j;b' 
training program as a machinist! apprentice, working in Cor
vallis. H~s duties involyed cufto~ work, not production 
work. Claimant was also involvJ:

8

:: general cleaning up 

I 

m
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NO.

76-5851;
77-2452:

SEPTEMBER 28, 1978

LONNIE F;RASURE, CLAIMANT ''
Yturri, 'Ros & Burnham, Claimant's Attys.Lindsay/j Nahstoil) Hart, Ntil

D f ns Attys.
.South r, Spaulding, Kins y, Williamson &

Schwab , D f ns Attys.
R qu st 'for R vi w by Agripac
Cross-r qu st by Claimant

Reviewed by Board  embers Wilson and  oore,
'
Leatherby Insurance Company requested Board review of

the Administrative Law Judge's (ALJ) order which found claim
ant's post-Septem.ber 13, 1975 disabling low back condition was
a new injury, not an aggravation of the pre-existing injury;
found his claim was not barred as against its insured, Agripac,
Inc., for untimely notice of claim pursuant to ORS 656.265,
and awarded claimant 240° for 75% unscheduled disability.

Claimant filed a cross-request of that portion of theALJ' s or'der which found the employer, Permaneer Corporation,
and its carrier, Chubb-Pacific indemnity Group, also were not
responsible for his claim.

I *There are two claims involved in this matter.
Claimant appealed the denial by Leatherby on  arch 28,

1977 of responsibility of claimant's post-September 13, 1975
disabling low back condition. Leatherby contends claimant
had sustained an aggravation of. a prior industrial injury
rather than a new injury (WCB Case No, 77-2452).

|ciaimant also appealed the adequacy of the Determina
tion Order dated July 8, 1976 relating to the accepted com
pensable injury claimant sustained to his low back and right
leg on January 13, 1972 while employed by Permaneer (WCB Case
No. 76 5|851) V7hich granted claimant additional compensation
for temporary total disability ,but, no av;ard for permanentpartial jdisability in addition jto that previously granted by
Determination Orders dated December 4, 1972 and June 5,
1974, to-wit: 15° for 10% loss of the right leg and 96°
for 30% unscheduled low back disability

Curing 1975 claimant was accepted as a vocational re
habilitation client for retraining purposes and attended
school as a machinist. He compileted this course on  av 9,
1975 and on June 10 claimant was placed in an on-the-job
training program as a machinistj apprentice, working in Cor
vallis. His duties involved custom work, not production
work. Claimant was also involved in general cleaning up
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shipping and receiving which he classified as moderate 
work rather than light or heavy. The evidence indicates 
his work performance and progress in his training program· 
both were satisfactory. At times his back was symptomatic 
but he lost no time from training or work. He was termin~ 
ated from_his machinist job because of economic conditions. 

In September 1975 c.Laimant was employed as a -laborer 
by Agripac, also located in Corvallis. On his first day at 
work on Septe~ber ·13, 1975 his job duties involved shovel
ing corn from underneath the machinery (fast repetitive work 
which involved lifting, bending and stooping). Claimant's 
back became symptomatic; he experienced. severe back pain 
which radiated down both legs; it came on gradually without 
any specific traumatic event. The following work day, !1on
day, September 15, 1975, claimant was placed on production 
work sorting beets which involved prolonged standing. 
Claimant reported to his supervisor at Agripac that his 
back was hurting because of the shoveling activities and 
he requested lighter type work. No light work was ·avail
able and claimant terminated his job before the close of 
the second day. 

On September 15, claimant sought further medical 
treatment because of his chronic back condition. ~-rays 
revealed nothing extra-ordinary and Dr. Lohr diagnosed an 
acute lumbar back strain with a history of. post-operative 
laminectomy. He referred claimant to Dr. Tsai who diagnosed 
severe lumbar strain with bilateral LS nerve root irritation, 
more marked on. the.right ·side. Conservative treatment 
failed to improve claimant's condition and on February 25, 
1976 a second low b'a·ck surgery was performed. 

Chubb-Pacific reopened claimant's original claim 
because of his post-September 1~, .1975 disabling low back 
condition and commenced paying time loss benefits and med-. 
ical benefits. It processed the claim to closure, treating_ 
claimant's claim as a valid aggravation claim because of 
the medical information submitted by Drs. Lohr and Tsai af
ter the September 1~, 1975 incident. The claim for the 
January 13, 1972 injury was closed for a third time on·July 
8, 1976 with an award of compensation for temporary total 
disability only. 

The ALJ found that claimant· had not been symptom 
free•since his industrial injury of January ~3, 1972, that 
he.had experienced chronic back pain, limitation of motion 
of his back and radiating pain down and throughout his · 

-~ight leg since that date. Claimant has experienced sub
stantially the same symtomatologies since his work activ
ities at Agripa~ after September 13, 1975 except he has 
an additional symptom, i.e., a radiating pain down and 
throughout his left leg: 

-384-

Q 

0 

and shipping and receiving which he classified as moderate
work rather than light or heavy. The evidence indicates
his work performance and progress in his training program
both were satisfactory. At times his back was symptomatic
but he lost no time from training or work. He was termin
ated from his machinist job because of economic conditions.

O
In September 1975 claimant was employed as a laborer

by Agripac, also located in Corvallis. On his first day at
work on September 13, 1975 his job duties involved shovel
ing corn from underneath the machinery (fast repetitive work
which involved lifting, bending and stooping). Claimant’s
back became symptomatic; he experienced, severe back pain
which radiated down both legs; it came on gradually without
any specific traumatic event. The following work day,  on
day, September 15, 1975, claimant was placed on production
work sorting beets which involved prolonged standing.
Claimant reported to his supervisor at Agripac that his
back was hurting because of the shoveling activities and
he requested lighter type work. No light work was avail
able and claimant terminated his job before the close of
the second day.

On September 15, claimant sought further medical
treatment because of his chronic back condition.  -rays
revealed nothing extra-ordinary and Dr. Lohr diagnosed an
acute lumbar back strain with a history of post-operative
laminectomy. He referred claimant to Dr. Tsai who diagnosed
severe lumbar strain with bilateral L5 nerve root irritation,
more marked on. the right side. Conservative treatment
failed to improve claimant's condition and on February 25,
1976 a second low back surgery was performed.

Q

Chubb-Pacific reopened claimant’s original claim
because of his post-September 13, .1975 disabling low back
condition and commenced paying time loss benefits and med
ical benefits. It processed the claim to closure, treating,
claimant’s claim as a valid aggravation claim because of
the medical information submitted by Drs. Lohr and Tsai af
ter the September 13, 1975 incident. The claim for the
January 13, 1972 injury was closed for a third time on July
8, 1976 with an award of compensation for temporary total
disability only.

The ALJ found that claimant had not been symptom
free since his industrial injury of January T3, 1972, that
he.had experienced chronic back pain, limitation of motion
of his back and radiating pain down and throughout his
right leg since that date. Claimant has experienced sub
stantially the same symtomatologies since his work activ
ities at Agripac after September 13, 1975 except he has
an additional symptom, i.e., a radiating pain down and
throughout his left leg. O
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i 
, The ALJ found that s i'nce the January 13, 19 7 2 injury 

claimalnt had experienced resit1ual physical limitations on 
activi\ies which require lifting, bending, stooping and 
so for~h. His residual physital limitations since his wQ,~ 

. · I ' . I I 

Atlivi~ies al Agripac after September 13, 1975 were sub-
stantially similar except, ac~ording to claimant, they are 

I 
now mo,re severe. 

I 

I 

I The ALJ found that thb medical evidence established 
that c:l aiman t 's work ac;; ti vi ti~s a, t Agr ipac on September 13, 
19 7 5 ,•,rere a material con tr ibuti'nq £ actor to claimant I s need 
for fu~ther medical treatment~ .i~cluding his low back sur
gery. J Dr. Tsai stated that w}ihin all reasonable medical 
probability claimant would not have needed ~h~ ~uraery in 

I ' I I !I 
19,~ ahJ the preceedinq medical care in 1975 had it not been 
for clhimant 1 s work acfivitv ~n September 13, 1975 at Agri-

1 ~ 

pac. I 

I Claimant did not file,a claim against Agripac until 
February 9, 1977, however, th~ ALJ found that claimant's 
failur~ to file a formal claii earlier was because he was 
being baid workers 1 compensation benefits by Chubb-Pacific 
on theJbasis of an aggravatiory claim; also claimant did not 
feel t~at he had received a new injury at Agripac. Claimant 
had ne~er been completely sy� ptom free since h~s original 
injury land no traumatic event ,had occurred on that first 
day at\Agripac;his.back simplf became more and more painful 

.as he was doing his shoveling. 
I ; 

I Although Chubb-Pacific had never formally denied 
claimaht's aggravation claim and, in fact, had processed 
the cliim to closure, neverthiless, it requested an order 
PUfBUBrit to ORS 656.]07 d~~ig~~ling a paylng agent. No 
order ~as issued. 

I ' I 

I The ALJ found claiman~1 'who was 36 yea~s old, ~as 
a formal 10th grade education but other than his vocational 
traini~g as a machinist appre~tice has no other formal edu
cation lor training. "His work eiperi~nce has been restricted· 
to jobs which required physicai or manual labor and the phy
sical ldmitations placed upon claimant by his physicians in
dicate 1\that in all probability! he will not be able to return 
to that type of work. At the present time claimant is oper
ating a1 gas station and motel ~omplex in Ontario, Oregon; his 
duties lnvolve relatively light work. 

I I 

I I 

: The ALJ found that claimant's oresent income was sub-. 
• I I ----

stantially less than the income he earned at his prior occu-
pation br machinist apprentice! He found that claimant was 
credible and concluded that cl~imant's post-September 13, 
1975 di~abling low back condition- was comoensable as a new 
injury.: The shoveling activities in which cl~imant engaged 
on that:day severely incr~ased \his low back condition and 
Drs. Gallo, Lohr and Tsai all lausally related claimant's 

1385-

o
The ALJ found that since the January 13, 1972 injury

claimant had experienced residual physical limitations on
activities v.^hich require lifting, bending, stooping and
so for'th. His residual physical limitations since his
Actrvi|ties at Agripac after September 13 , 1975 were sub
stantially similar except, according to claimant, they are
now more severe.

O

I The ALJ found that the medical evidence established
that claimant's work activities at Agripac on September 13,
197 5 v;ere a material contributL'ng factor to claimant's need
for further medical treatment^ -including his low back surgery. I Dr. Tsai stated that \vithin all reasonable medical
probability claimant would not ^have needed In1975 and the preceeding medical care in 1975 had it not been
for claimant's work activity on September 13, 1975 at Agri-
pac.

Claimant did not file'a claim against Agripac until
February 9, 1977, however, the ALJ found that claimant’s
failure to file a formal claim earlier was because he was
being paid v;orkers ' compensation benefits by Chubb-Pacific
on the I basis of an aggravation claim; also claimant did not
feel that he had received a nev; injury at Agripac. Claimant
had never been completely symptom free since h-is originalinjury'and no traumatic event^had occurred on that first
day at IAgripac;his,back simply became more and more painful
.as he was doing his shoveling.

1
' Although Chubb-Pacific had never formally denied

claimant's aggravation claim a!nd, in fact, had processed
the claim to closure, nevertheless, it requested an order
pursuant to ORS 65^.307 d si^hating a paying agent. No
order was issued.

O

The ALJ found claimant|,' who'was 36 years old, hasa formal 10th grade education but other than his vocational
training as a machinist apprentice has no other formal edu
cation or training. -His work experience has been restricted'
to jobs which required physical or manual labor and the phy
sical limitations placed upon claimant by his physicians in
dicate that in all probability: he will not be able to return
to that type of work. At the present time claimant is oper
ating aj gas station and motel complex in Ontario, Oregon; his
duties involve relatively light work.

j
: The ALJ found that claimant's present income v;as sub

stantially less than the income he earned at his prior occu
pation or machinist apprentice] He found that claimant was
credible and concluded that claimant's post-September 13,
1975 disabling low back condition- was compensable as a new
injury. ^ The shoveling activities in which claimant engaged
on thatlday severely increased Ihis low back condition and
Drs. Gallo, Lohr and Tsai all causally related claimant's
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I I. 

post-September 13, 197j disabling back condition to these 
activities ·and concur that they were material factors to 
claimant's subsequent disabling low back condition which re
quired surgery. · 

The ALJ concluded that the claimant's claim for a 
new injury was not barred by his untimely filing of his 
claim purguant to OR~ 656.165(1). Although thg claim wag 
not timely filed, Agripac was advised of·when, where and 
how claimant's injury occurred.· The evidence indicates that 
claimant advised his supervisor that his back hurt him be
cause of the shoveling activities and that as such pain pre
cluded continuing the job; therefore, he asked for lighter 
work. Not being able to obtain it, he terminated. This was 
sufficient to remove the bar to claimant's claim for a new 
injury [ORS 656.265(4) (a)J. 

With respect to the adequacy of the Determination 
Order dated July 8, 1976 the ALJ concluded although the evi
dence does not support a finding of permanent total disabil
ity, it does indicate that claimant has had a substantial 
reduction in his p6tential wage earning capacity. Claimant's 
physical condition affects his ability to perform heavy work 
in the general l~~or market which requires repetitive lift-· 
in5, bendin5, ~t99pin5, ~tc! A~~9, 9±~t~a~t 1 9 ~Ri!ity _t9 
return to his vocational retraining occupation, i.e., as a 
machinist apprentice, has been substantially impaired. 

The ALJ concluded, after considering claimant's phy
sical impairment and residuals, his age, education, training 
and experience, that claimant was entitled to an award of 
compensation equal to 240° for 75% of the maximum allowable 
for unscheduled disability. 

He also ordered Leatherby to make such necessary mone
tary adjustments with Chubb-Pacific to reimburse it for any 
compensation paid claimant, or on claimant's behalf, regard
ing his post-September 13, 1975 disabling low back condition, 
including time loss benefits, medical benefits and any awards 
of compensation made under the Determination Orders in WCB 
Case No. 76-SBSl and ordered Leatherby to pay claimant's at
torney a reasonable attorney's fee in the amount of $1,500. 

The Board; on de novo review, agrees with the find
ings and·conclusions of the ALJ with the ·exception of the 
award of 240°, an increase of 144° over the previous award 
granted claimant. The Board finds that the medical evi
dence does not. support such an award. Claimant has.lost a 
substantial amount of his wage earning capacity, however, he 
is young and even with his physical limitations there are 
many jobs which he can be trained to do that are ~Jthin his 
physical capabilities. 

-386-

post-September 13, 197^ disabling back condition to these
activities and concur that they were material factors to
claimant's subsequent disabling low back condition which re
quired surgery.

The ALJ concluded that the claimant's claim for a
new injury was not barred by his untimely filing of his
claim purguant to ORS 656.265(1). Although tho claim wagnot timely filed, Agripac was advised of' when, where and
how claimant's injury occurred. • The evidence indicates that
claimant advised his supervisor that his back hurt him be
cause of the shoveling activities and that as such pain pre
cluded continuing the job; therefore, he .asked for lighter
work. Not being able to obtain it, he terminated. This was
sufficient to remove the bar to claimant's claim for a new
injury [ORS 656.265(4)(a)].

With respect to the adequacy of the Determination
Order dated July 8, 1976 the ALJ concluded although the evi
dence does not support a finding of permanent total disabil
ity, it does indicate that claimant has had a substantial
reduction in his potential wage earning capacity. Claimant.'s
physical condition affects his ability to perform heavy work
in the general labor market which requires repetitive lift-’
ing, bending, s1;:99ping, e^tc. AiS?/ ability ^9
return to his vocational retraining occupation, i.e., as a
machinist apprentice, has been substantially impaired.

The ALJ concluded, after' considering claimant's phy
sical impairment and residuals, his age, education, training
and experience, that claimant was entitled to an award of
compensation equal to 240° for 75% of the maximum allowable
for unscheduled disability.

He also ordered Leatherby to make such necessary mone
tary adjustments with Chubb-Pacific to reimburse it for any
compensation paid claimant, or on claimant's behalf, regard
ing his post-September 13, 1975 disabling low back condition,
including time loss benefits, medical benefits and any awards
of compensation made under the Determination Orders in WCB
Case No. 76-5.851 and ordered Leatherby to pay claimant's at
torney, a reasonable attorney's fee in the amount of .$1,500.

The Board, on de novo reviev/, agrees with the find
ings and conclusions of the ALJ with the exception of the
award of 240°, an increase of 144° over the previous award
granted claimant. The Board finds that the medical evi
dence does not-support such an award. Claimant has.lost a
substantial amount of his wage earning capacity, however, he
is young and even with his physical limitations there are
many jobs which he can be trained to do that are within his
physical capabilities.
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iThe Doard also finds t~at although the third Deter
minatiod Order issued on Julys!, 1976 reiers to claimant's 
injurv df Januarv 13, 1972, neVeitheless, based upon the 
fin~1~g~ ~n~ 9Qn~l~ijt9n~ 9{ th~ ALJ that claimant suffered_ 
a new iJjury on September 13, ~9j5, the date of the third 
DetermiJation Order should be considered·as the commencement 
of claiciant's aggravation rights relating to his September 
13, 1975 injury. 1 

!The Board feels that an award equal to 208°, which 
represents 65% of the maximum would adequately compensate 
claimant for his loss of wage ~arning capacity. The Board 
stroncrl~, recommends that claimant avail himself of assistance 
in job 0lacement by the Field Services Division of the Work
ers' Co~pensation Department. 

I 

ORDER I 

IThe order of the ALJ, dated March 10, 1978, is modi-
fied. 

I 

I 

The date of the third Determination Order which is 
July 8, 1976 shall be deemed t~ be the_ comnencement date of 
~l~im~~~ 1g aggrava~ion rightg ingofnr Jg thQy rglatG to hi[ 
Septemb~r 13, 1976 industrial inJ·ury. 

I ; . 

jclairnant is ~war~e~ 20~ 0 o; a_ma~imu~ of 320° for un
scheduled low back disability.· This is in lieu of the award 
grantedjby the ALJ in his order which in all other respects 
is affirmed. 

!claimant's attorney is !awarded as a reasonable attor
ney's f~e for his services at Board review $250 payable by 
Agripac! Inc., and its carrier~ Leatherby Insurance Company. 

I 
I 
I 
I 
I 
' 

WCB CASE NO. 77-5717 

SANTOS C. FUENTES, CLAIMANT 
Welch, ~ruun, Green & Caruso, 

Claim1n t 's Attys. : 
Gearin,!Landis & Aebi, Defense !Attys. 
Order of Dismissal ' 

- I 

SEPTE.MBER 28, 1978 

I ! 
iA request for review, ~aving been duly filed with the 

\~rkers( Compensation Board in!the aboye entitled matter by 
the clafmant, and said request 1 for review now having been with-
drawn, , 1 

I 
I 

IT IS THEREFORE ORDERED that the request for review now 
pending before the Board is heteby dismissed and the order of 
the Administrati~e Law Judge i~ final by operation of law. 

LB7-I 

IV

The Board also finds that although the third Deter
mination Order issued on July 3!, 1976 refers to claimant's
injury of January 13, 1972, nevertheless, based upon the
fiii'wings 99ntiU5i9ns of the ALJ that claimant suffered,
a new injury on September 13, 1'975, the date of the third
Determination Order should be considered ‘as the commencement
of claimant's aggravation rights relating to his September13, 1975 injury.

The Board feels that an award equal to 208°, which
represents 65% of the maxim.um v/ould adequately compensate
claimant for his loss of wage earning capacity. The Board
strongly recommends that claimant avail himself of assistance
in job placement by the Field Services Division of the Work
ers' Compensation Department.

ORDER
The order of the ALJ, dated  arch 10, 1978, is modi-.

f ied.

July 8,
dlaiwah

The date of the third Determination Order which is
1976,. shall be deemed to be the, commencement date of

l!'s jggFJvation fights insofar as thoy rolatQ to his
September 13, 1976 industrial injury.

Claimant is awarded 208° of a maximum of 320° for un
scheduled low back disability.' This is in lieu of the awardgranted I by the ALJ in his order which in all other respects
is affirmed.

Claimant's attorney is jawarded as a reasonable attor
ney's fee for his services at Board review $250 payable byAgripacj Inc., and its carrier; Leatherby Insurance Company.

WCB CASE NO. 77-5717
SANTOS C. FUENTES, CLAI ANT
Welch, Bruun, Green & Caruso,

Claimant's Attys.Gearin,I Landis & Aebi, Defense lAttys
Order of Dismissal

SEPTE BER 28, 1978

A request for review, having been duly filed v;ith the
Vvorkersi' Compensation Board in|the above entitled matter by
the claimant, and said request* for reviev-/ now having been with
drawn,

IT IS THEREFORE ORDERED that the request for review now
pending before the Board is hereby dismissed and the order of
the Administrative Law Judge is final by operation of law.
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CASE NO. 77-1096 

ETHEL V. GEE, CLAIMANT 
Emmons, Kyle, Kropp & Kryger, 

Claimant's Attys. 
Ch@n~y & K@ll@y; Defense Atty �, 
Request for Review by Claimant 

SEPTEMBER 28, 1978 

Reviewed by Board Members Wilson and !ioore. 

Claimant seeks Board review of the Administrative Law 
Judge's (ALJ) order which granted her an additional award of 
compensation equal to 64° for a total award of 192° for 60% 
unscheduled low back disability. Claimant contends that she 
ig pgrmangntly 2nd tot2lly dis~blGd. 

The Board, after de- novo review, affirms and adopts 
the Opinion and Orders of the ALJ, copies of which are attached 
hereto and, by this reference, are made a part hereof. 

ORDER 

The orders of the ALJ, dated March 22, 1978 and Hay 
4, 1978, are affirmed. 

CLAIM NO. B53-144364 

LARRY GEHRKE, CLAIMANT 
own Motion Determination 

SEPTEMBER 28, 1978 

Claimant suffered an industrial injury to his low 
back on June 23, 1970. Initially it was processed as a 
"no time loss, no disability claim" and closed as su·ch on· 
July 7, 1970. It was later reopened and the first closure 
pursuant to ORS 656.268 was made by a Determination Order 
dated July 27, 1972. This order had been issued after claim
ant, in 1971, had had a lumbar laminectomy performed by Dr. 
Raaf at the LS-Sl level. He then returned to work and the 
aforesaid Determination Order granted claimant an award of 
compensation equal to 10% unscheduled low back disability. 

Claimant continued to do w~ll until February 1974, 
receiving conservative treatment. Acupuncture was tried 
after a laminectomy and fusion had been considered. The 
acupuncture resolved, to some extent, claimant's symptoms 
and the case was· closed on July 31, 1975 with an additional 
award of compensation equal to 10% unscheduled low.back 
disability. 

In August 1977 claimant had a minor exacerbation 

-388-

ETHEL V. GEE, CLAI ANT
Eitunons, Kyle, Kropp & Kryger,

Claimant's Attys.
Ch n y & K ll y; D f ns Attys•Request for Review by Claimant

WCB CASE NO. 77-1096 SEPTEMBER 28, 1978

Reviewed by Board !Iembers Wilson and  oore.
Claimant seeks Board review of the Administrative Law

Judge's (ALJ) order which granted her an additional award of
compensation equal to 64° for a total award of 192° for 60%
unscheduled low back disability. Claimant contends that she
is p rifianontly and totally disabl d.

The Board, after de' novo review, affirms and adopts
the Opinion and Orders of the ALJ, copies of which are attached
hereto and, by this reference, are made a part hereof.

ORDER
The orders of the ALJ, dated  arch 22, 1978 and  ay

4, 1978, are affirmed.

CLAI NO. B53-144364 SEPTE BER 28, 1978
LARRY GEHRKE, CLAI ANT
Own  otion Determination

Claimant suffered an industrial injury to his low
back on June 23, 1970. Initially it was processed as a
"no time loss, no disability claim" and closed as such on
July 1, 1970. It was later reopened and the first closure
pursuant to ORS 656.268 was made by a Determination Order
dated July 27, 1972. This order had been issued after claim
ant, in 1971, had had a lumbar laminectomy performed by Dr.
Raaf at the L5-S1 level. He then returned to v;ork and the
aforesaid Determination Order granted claimant an award of
compensation equal to 10% unscheduled low back disability.

Claimant continued to do w ll until F bruary 1974,receiving conservative treatment. Acupuncture was tried
after a laminectomy and fusion had been considered. The
acupuncture resolved, to some extent, claimant's symptomsand the case was' closed on July 31, 1975 with an additional
award of compensation equal to 10% unscheduled low back
disability.

In August 1977 claimant had a minor exacerbation
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I : . 
and in 1~ovember of the same yea•r h:e had a more severe exa-
cerbatidn. Again he was given ~on~8rvative treatment and 
acuouncJure which irnoroved hi§~~bndition. Claimant again 

.. I .. I 
asssrava ted in February 19 78 and, Dr:. Raaf per formed a re- - . 
peat J.a1~inec tomy of L5-Sl on Ha:rch 1, 19 7 8 while Dr. Rankin 
fusec1 LS-51 surgically. The. cl'a.irn'ant m~de a. ~moa r~r;Qv~..:y 
and was lfel·t to be essentially 'asymptomatic by May 1978. 
The x-rJys showed a solid fusiJn and claimant was allowed 
to retui-n to light work at that time. 

. Ion August 2 2, 197 8 both! ~r-· .. R':1-nkin and Dr. R':'a f ex-
amined tlaimant for a closing ~vaLuation. Claimant is a 
printer land apparently is doin~ well at his present job 
but h@ tlas b@en advised to limit hiB lifting to OGGa5iGnijl 
maxirnumiof 75 pounds and repetitive lifting of 25 pounds. 
ClaimanJ has valid concerns re~arding his ability to ob
tain em~loyment in another sho~. 

I ! 

1·The Evaluation. Division of th~ Workers' Compensation 
Board was reauested to ~ake a determination of claimant's· 
presenticondition. They recorr~en~ed to the Board that. 
claimant be given no additiona~ award for permanent partial 
c1ig"-bility, finding that claimant''s wag~ ~arning capacity 
had not I altered since July 31, :1975, the date of the last 
award al)d arrangement of compensation received by claimant 
for this industrial injury. It did recommend that claim
ant be 4warded compensation for temporary total disability 
from February 21, 1978 through 1May 15, 1978 and temporary 

_ partial !disability from r:lay 16,
1

1~78 thr~ugh August 22, · 1978. 

IThe Board finds that c~aimant is precluded from do
ing practically any type of work except light work and that 
his mairi occupation as a printer involves the need to do 
heavy w~rk. Therefore, the Board :concludes that claimant 
has suffered a greater loss of ;wag~ earning capacity than 
the pre~ious awards which total 20% of the maximum allowable 
by stat~te for unscheduled disJbility represent. 

I l 
jThe Board concludes that, after considering claim-

ant's age, education and work background, he is entitled to 
an additional award of 15% for ia total of 35% of the max
imum toja~equately compensate ~im for his loss•of wage earn-
ing capacity. 1 

l 

I 
I 
' 

ORDER 
j 

i 
I • 

. . jClaimant is awarded co~pensation for temporary total 
disability from February 21, 1978 'through rtay 15, 1978 and 
for temporary partial disabili~y ~rom ~ay 16, 1978 through 
August 22, 1978, Claimant is also granted an award equal 
to 48° for 15% unscheduled lowlback disability. 

' . ' 
I 

These awards are in.addition to previous awards re-
c~ived by claimant for his indJlstrial injury of June 23, 
1970. 

1389-

and in Noveniber of the same year he had a more severe exa-cerbatio|n. Again he was given ^conservative treatment and
acupunct'ure v.iiich improved his-condition. Claimant again
aggravaded in February 19 78 and| Dri. Raaf performed a re- ■
peat laminectomy of L5-S1 on  arch 1, 1978 while Dr. Rankin
fused L5-S1 SLirejically. The'Cl|diin’iint a wodand was |felt to be essentially asymptomatic by  ay 1973.
The x-rays showed a solid fusion and claimant was allowed
to return to light work at that time.

i • .On August 22, 1978 both' Dr. Rankin and Dr. Raaf ex
amined claimant for a closing eyaLuation. Claimant is a
printer land apparently is doing well at his present job
but h@ nag been advised to limit his lifting to occasionalmaximum'Of 75 pounds and repetitive lifting of 25 pounds.
Claimant has valid concerns regarding his ability to ob
tain employment in another shop.

I'The Evaluation, Division of the Workers ' Compensation
Board was requested to make a determination of claim.ant's'
present'Condition. They recommended to the Board that,claimant be given no additional! award for permanent partial
eligibility, finding thit claimant's wag^ earning capacity
had not[altered since July 31,  975, the date of the last
av/ard and arrangemicnt of compensation received by claimant
for this industrial injury. It did recommend that claim
ant be awarded compensation for temporary total disability
from February 21, 1978 through | ay 15, 1978 and temporary
partial disability from  ay 16, 1978 through August 22, 1978

The Board finds that claimant is precluded from do
ing practically any type of work except light work and that
his main occupation as a printer involves the need to do
heavy v/ork. Therefore, the Board ;concludes that claimant
has suffered a greater loss of ;wage earning capacity than
the previous awards which total 20% of the maximum allov/able
by statute for unscheduled disability represent.j

jThe Board concludes that, after considering claim
ant's age, education and work background, he is entitled to
an additional av;ard of 15% for la total of 35% of the max
imum to I adequately compensate him for his loss'of wage earn
ing capacity.

ORDERI
I
(Claimant is awarded compensation for temporary total

disability from February 21, 1978 'through  ay 15, 1978 and
for temporary partial disabilit|y from  ay 16, 1978 through
August 22, 1978. Claimant is also granted an award equal
to 48° for 15% unscheduled lowjback disability.

These awards are in.addition to previous awards re
ceived by claimant for his industrial injury of June 23,
1970.
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CLAIM NO. HC 259000 SEPTEMBER 28, 197·8 

BARBARA J. GLENN, CLAIMANT 
Buss, Leichner & Barker, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
own Motion Order 

Claimant, by and through her attorney, on June 14., 
1978, requested the Board to exercise its own motion author
ity pursuant to ORS 656.278 and provide claimant with·'addi
tional compensation for temporary and permanent disability 
based upon the findings of Dr. Robert E. Rinehart whose med
ical reports were enclosed. 

On June 26 the Fund was ~dvised of the claimant's 
requeot and a�ked to Btate.~t~ POi~t~on w~ih~n 20 d~ys 
thereafter. On the following day·the Fund replied that, 
after reviewing claimant's file, it was felt that additional 
medical opinion should be obtained and arrangements were· 
made for claimant to be examined by the Orthopaedic Consul
tants in Portland. 

On July _20, 1978 claimant was examined by Drs. Jones, 
Clark and Gallow, at the Grthop~~gi~ ~Oniij•t~nti, !~ w~~
their opinion that from an orthopedic and neurologic point 
of view claimant's condition is stationary and the claim 
should remain closed and no further definite treatment was 
recommended. However, the doctor strongly recommended that 
claimant have a psychiatric examination at this time to 
determine whether the marked hysterical component is re
lated to the accident. The doctors found no evidence of 
progression of obj.ecti vi ty nor any objective findings to 
substantiate the subjective symptoms; nor was there any 
evlJence ol any obJective neuropathy or radicul6pathy. 

On September 6, 1978 the Fund furnished the Board 
a copy of the report from the Orthopaedic Consultants and 
stated that it felt claimant was entitled to medical treat
ment pursuant to the provisions of ORS 656.245 but that 
there was no justification for reopening the claim. 

The Board, after considering carefully the reports 
from Dr. Rinehart and the report from the physicians at 
Orthooaedic consultants, concludes that the medical treat
ment ~ec0rrunended could be furnished claimant under the 
provisions of ORS 656.245; however, the Board feels that 
the Fund also should provide for the psychiatric examina
tion recommended by the physicians at Orthopaedic Consul
tants. 

Claimant's attorney should be granted as a reason
able attorney's fee a sum equal .to 25% of the costs of the 
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SAIF CLAIM NO. HC 259000 SEPTEMBER 28, 1978

BARBARA J. GLENN, CLAI ANT
Buss, Leichner & Barker, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Own  otion Order

Claimant, by and through her attorney, on June 14,
1978, requested the Board to exercise its own motion author
ity pursuant to ORS 656.278 and provide claimant with'^addi
tional compensation for temporary and permanent disability
based upon the findings of Dr. Robert E. Rinehart whose med
ical reports were enclosed.

On June 26 the Fund was advised of the claimant's
r qu st and ask d to stat its pcsition within 29 daysthereafter. On the following day the Fund replied that,
after reviewing claimant's file, it was felt that additional
medical opinion should be obtained and arrangements were'
made for claimant to be examined by the Orthopaedic Consul
tants in Portland.

On July 20, 1978 claimant was examined by Drs. Jones,
Clark and Gallow, at th Orthopa dic Consultants 1 it wag-their opinion that from an orthopedic and neurologic point
of view claimant's condition is stationary and the claim
should remain closed and no further definite treatment was
recommended. However, the doctor strongly recommended that
claimant have a psychiatric examination at this time to
determine whether the marked hysterical component is re
lated to the accident. The doctors found no evidence of
progression of objectivity nor any objective findings to
substantiate the subjective symptoms; nor was there any
evidence of any objective neuropathy or radiculopathy.

On September 6, 1978 the Fund furnished the Board
a copy of the report from the Orthopaedic Consultants and
stated that it felt claimant was entitled to medical treat
ment pursuant to the provisions of ORS 656.245 but that
there was no justification for reopening the claim.

The Board, after considering carefully the reports
from Dr., Rinehart and the report from the physicians at
Orthopaedic Consultants, concludes that the medical treat
ment recommended could be furnished claimant under the
provisions of ORS 656.245; however, the Board feels that
the Fund also should provide for the psychiatric examina
tion recommended by the physicians at Orthopaedic Consul
tants.

Claimant's attorney should be granted as a reason
able attorney's fee a sum equal .to 25% of the costs of the
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I 

medical lcare and trea'tment receive'd by claimant pursuant 
I I 

to Oi?S 656.245, payable out ~f..:l~a~d compensation as paid, 
not to Jxceed $500. · '.: 

IIT IS so ORDERED. 

I I 
I 

I CLAI M NO . 14 5 - 71- 0 41! SEPTEMBER 28, 1978 

LARRY D_I LEETCH, CLAIMANT 
Own Motion Determination 

I 
I 

I 
I I ' 
/claimant suffered a compensable injury on February 

18, 1971 when he was struck frdm behind by a sheet of veneer 
~hile w~rking for Georgia-Paciiic 'Cor9oration. After treat
ment, claimant's claim was clo~ed :on March 31, 1971 with 
time lo~s benefits only. I : 

I Dr. ~Parsha 11,. -on Augus~ 3~, 19 ;; , · asked 
to perf?rm surgery and the claim was reopened. 
underwent the recommended surqery on October 3, 

pernission 
Claimant 
1977. He 

I - • 

recover~d uneventfully and wasjre~eased to regular work by 
Dr. Par~hall on October 24, 1977. The doctor found his con
dition ~tationary on October 25, 1977. 

I ' . 

j On September 5, 1978 t~e ~arrier requested a deter
mination of claimant's oresent 1 condition. T•he Evaluation 
Divisioh of the Workers~ Comp~nsation Department recommended 
that cl~imant just be granted leraporary total disability com-

pQnsatibn from October 3, 1977~thfGugh Q~tQ~~f 23, 1977. 

total 
1977. 

I 

The Board concurs in this recommendation. 
j 
I 

ORDER 
' 

I 

J Claimant 

rsabflity 

. h b I d
1 

• .1,-s-·~ ere y gra,nte compensation for temporary 
from October B, 1977 through October 23, 

i , 

I 
I 
' i 

' 

I 
I 

WCB CASE NO. 76-6184 SEPTEMBER 28, 1978 

MAX LeGORE, CLAIMANT 
Goodingl and Susak, Claimant's ittys~ 
SAIF, Lkgal Services, Defense Atty. 
Request; for Review by Claimant 

Reviewed by Board Members Wilson and Phillips. 

· - 391-

m
medical |care and treatment received by claimant pursuant
to ORS 656.245, payable out of.|said compensation as paid,
not to exceed $500. ’ • •

IT IS SO ORDERED.

CLAI NO. 145-71-041! SEPTE BER 28, 1978
LARRY dJ LEETCH, CLAI ANT
Own  otion Determination

jClaimant suffered a. compensable injury on February
18, 1971 when he was struck from behind by a sheet of veneer
v/hile working for Georgia-Pacific 'Corporation. After treat
ment, claimant's claim was closed ;On  arch 31, 1971 with
time loss benefits only.

Dr. Parshall, on August 31, 1977, asked permission
to perform surgery and the claim was reopened. Claimant
underwent the recomm.ended surgery on October 3, 1977. Herecovered uneventfully and was|released to regular work by
Dr. Parshall on October 24, 1977. The doctor found his con
dition stationary on October 25, 1977.

On September 5, 1978 the carrier requested a deter
mination of claimant's present'condition. The Evaluation
Division of the Vvorkers' Compensation Department recomm.ended
that claimant just be granted temporary total disability com-
pgriEdtibn from October 3; 1977| through 23, 1977.

The Board concurs in this recommendation.
I

ORDERf
Claimant is'-hereby granted compensation for temporary

total disability from October 3, 1977 through October 23,
1977 .

WCB CASE NO. 76-6184
 AX LeGORE, CLAI ANTGoodingj and Susak, Claimant's Attys'
SAIF, Legal Services, Defense Atty.
Requesti for Review by Claimant'

SEPTE BER 28, 1978

Reviewed by Board  embers Wilson and Phillios.
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seeks Board review of the Administrative 
Law Judge's (ALJ) order which affirmed the Fund's denial 
of his claim. 

The Board, after de novo review, affirms and adopts 
the Opinion and Order of the ALJ, a copy of which is attached 
hereto and, by this reference, is made a part hereof. 

ORDER 

The order of the ALJ, dated March 1, 1978, is af-
firmed. 

WCB CASE NO. 77-4400 

JOHN McINTOSH, CLAIMANT 
Richard 0. Nesting, Claimant's Atty. 
Jones, Lang, Klein, Wolf & Smith, 

Defense Attys. 
Request for Review by Claimant 

SEPTEMBER 28, 1978 

R~Y~~W~~ J;>y !:39c3:r9: Members Wilson and Phillips. 

Claimant seeks Board review of the Administrative Law 
Judge's (ALJ) order which found he was not entitled to addi
tional temporary total disability _compensation, penalties or 
attorney fees. 

The Board, after de novo review, affirms and adopts 
the Opinion and Order of the ALJ, a copy of which is attached 
hereto and, by this reference, is made a part hereof. 

ORDER 

The order of the ALJ, dated !-larch 31, 1978, is affirmed. 

WCB CASE NO. 77-7055 

ALLEN J. MUSARACA, ,CLAIMANT 
Rick W. Roll, Claimant's· Atty. 
Cavanaugh & Pearce, Defense Attys. 
Request for Review by· Claimant 

SEPTEMBER 28, 1978 

Reviewed by Board M.embers Wilson and Moore. 

Claimant seeks Board review of the Administrative Law 
Judge's (ALJ) order which affirmed the Fund's denial of his 
claim. 

-392-

--

Claimant seeks Board review of the Administrative
Law Judge's (ALJ) order which affirmed the Fund’s denial
of his claim.

The Board, after de novo review, affirms and adopts
the Opinion and Order of the ALJ, a copy of which is attached
hereto and, by this reference, is made a part hereof.

firmed.

ORDER
The order of the ALJ, dated  arch 1, 1978, is af-

WCB CASE NO. 77-4400

JOHN  CINTOSH, CLAI ANT
Richard 0. Nesting, Claimant's Atty
Jones, Lang, Klein, Wolf & Smith,

Defense Attys.
Request for Review by Claimant

SEPTE BER 28, 1978

fry Board  embers V7ilson and Phillips.

Claimant seeks Board review of the Administrative Law
Judge's (ALJ) order v/hich found he was not entitled to addi
tional temporary total disability compensation, penalties or
attorney fees.

The Board, after de novo review, affirms and adopts
the Opinion and Order of the ALJ, a copy of which is attached
hereto and, by this reference, is made a part hereof.

ORDER
The order of the ALJ, dated  arch 31, 1978, is affirmed

WCB CASE NO. 77-7055 SEPTE BER 28, 1978

ALLEN J.  USARACA, .CLAI ANT
Rick W. Roll, Claimant's Atty.
Cavanaugh & Pearce, Defense Attys.
Request for Review by Claimant

Reviewed by Board  embers Wilson and  oore.
Claimant seeks Board review of the Administrative Law

Judge's (ALJ) order which affirmed the Fund's denial of his
claim.
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l'l'he 
the Opihion 
hereto tind, 

I 
I 
i 
I 

-, * • ", ~. I J., ''Ii ~7.'"".' "',;· '• 

' I 
I 

Board, after de nova review, 
and.Order-of the AL~,~ copy 
by this referenceh~is ~ade a 

l 
ORDER 

affirms and adopts 
of:which is attached 
part hereof. 

!The order of the ALJ, a:ated April 28, 1978, is affirmed. 

I 
i 
I 

! WCB CASE ~-No. 77-3292i , SEPTE.MBER 28, 1978 

I ! 
PATRICI~ M. OLSON, CLAIMANT , 
Richards~on, Murphy & Nelson, Cl~imant I s Attys. 
Rankin, iMcMurry, Osburn & Galla_gher, 

De fens;e At tis. · 
Jones, dang, Klein, Wolf & Smith, 

I ' Defense Attys. i 
I I , 

Request :for Review by National ~ppliance 

' i 
:Reviewed by Bo9-rd riembe·;rs Wil~~m and Phillips. 

I 
i 
I 

r~t~9n~i App~~?n9~ ~9mpfny, ~y and t~rou9h its carrier, 
United Pacific Relionce Insuran~e Company, seeks Board review 
of the P:dministrative Law Judge.' s (ALJ) order which remanded 
claimant!• s aggravation claim toi it' for ·acceptance and payment 
o·f compe'nsation to which she is; entitled. 

I ; 
1The Board, after de nova review, affirms and adopts the 

Opinion 1and Order of the ALJ, al copy of which is attached 
hereto ~nd, by this reference, ~s ~ade a part hereof. However, 
in line 17, paragraph 3, page 2,! "1975" should be "1974". 

I I 
I I 

-The Board did not consider any of the material con-
tained i!n the brief of United P1acif ic Reliance Insurance Com
pany wh~ch was not received by ~he ALJ at the hearing. 

firmed. 

I : 

l'The 

I 

I 

ORDER 
I 
I 

order of the ALJ, d'ated January 11-, 1978, is af-
' I 

lc1 · t' . t · 
1 a1man sat orney 1s ~ereby granted a reasonable 

att~rne~•s fee for his service~ in connection with this Board 
review ~n the amount of $50, payable by National Appliance 
Company,; by and through its car'.rier, United Pacific Reliance 
Insuranse Company. i ' 

-393-
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■•i .T"

ITh0 Board, after de novo review, affirms and adopts
the Opinion and ■ Order, o f the AL|J, 'a copy of'which is attached
hereto a|nd, by this reference,,-jis made a part hereof.

ORDER
iThe order of the ALJ, dated April 28, 1978, is affirmed

WCB CASE'NO. 77-3292] SEPTE BER 28, 1978

PATRICIA  . OLSON, CLAI ANT
Richardson,  urphy & Nelson, Claimant's Attys.
Rankin, i c urry, Osburn & Gallagher,Defens|e Attys,
Jones, Lang, Klein, Wolf & Smith,

Defense Attys.
Request ;for Review by National Appliance

Reviewed by Board  embers Wilson and Phillips
Na^ipnal Appliance (^pmpany^ by and throucjh its carrier^

fic Reliance Insurance Company, seeks Board review
nistrative Law Judge,'s (ALJ) order v/hich remanded

claimant's aggravation claim toi it' for acceptance and payment
O'f compensation to which she is; entitled.

United Paciof the A'dmi

TheOpinion |and
hereto and,
in line 17,

Board, after de novo review, affirms and adopts the
Order of the ALJ, a' copy of which is attached
by this reference, is made a part hereof. However,paragraph 3, page 2,! "1975” should be "1974".

IThe Board did not consider any of the material con
tained in the brief of United Pacific Reliance Insurance Com
pany v;hi|ch was not received by phe ALJ at the hearing.

ORDER

firmed.
The order of the ALJ, dated January IT/ 1978, is af-

Claimant's attorney is hereby granted a reasonable
attorney's fee for his services^ in connection with this Boardreview i|n the amount of $50, payable by National Appliance
Company,I by and through its carrier. United Pacific*" Reliance
Insurance Company.
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CASE NO. 77-1556 

AUDREY E. PARKER, CLAIMANT 
Ackerman & DeWenter, Claimant's Attys. 
J. W. McCracken, Defense Atty. 
Request for Review by Claimant 

SEPTEMBER 28, 1978 

Reviewed by ·Board r1ernbers lvilson and Phillips. 

Claimant seeks Board review of the Administrative Law 
Judge's (ALJ) order which found that her husband was entitled 
to compensation equal to 240° for 75% unscheduled low back 
disability as a result of his industrial injury. Claimant 
contendB that her hU5b~nQ 1 at th~ t~m~ of his death from an 
unrelated condition, was permanently and totally disablen. 

The Board, after de novo review, affirms and adopts the 
Opinion and Order of the ALJ, as amended by a later order, a 
copy of which is attached hereto and, by this reference, is made 
a-part hereof. 

ORDER 

The order of the ALJ, dated January 26, 1978, as amended 
by a February 3, 1978 order, is aff i.rrned. 

WCB CASE NO. 77-2129 

THOMAS L. TAYLOR, CLAIMANT 
Pozzi, Wilson, Atchison, Kahn & 

O'Leary, Claimant's Attys. 
Request for Review by Claimant 

SEPTEMBER 28, 1978 

Reviewed by Board Hernbers Moore and Phillips. 

Claimant seeks Board review of the Administrative Law 
Judge's (ALJ) order which affirmed the ~larch 28, 1977 Deter
mination Order, as amended on May 10, 1977, whereby he was 
granted compensation equal to 20% loss of function of the 
right leg and 5~ loss of fli~~tio~ of th9 19ft lQg. Cl&irnant. 
contends·he is permanently and totally disabled. 

The Board, after de novo review, affirms and adopts 
the Opinion and Order of the ALJ, a copy of which is attached 
hereto ·and, by this referenc~, is made a part hereof. 

ORDER 

The order of the ALJ, dated January 6, 1978, is af-
firmed. 

-394-. 

WCB CASE NO. 77-1556 SEPTEMBER 28, 1978

AUDREY E. PARKER, CLAI ANT
Ackerman & DeWenter, Claimant's Attys.
J. W.  cCracken, Defense Atty.
Request for Review by Claimant

Reviewed by Board  embers Wilson and Phillips.
Claimant seeks Board review of the Administrative Law

Judge's (ALJ) order which found that her husband was entitled
to compensation equal to 240® for 75% unscheduled low back
disability as a result of his industrial injury. Claimant
cont nds that h r hUSbanUr at th§ time of his death from anunrelated condition, was permanently and totally disabled.

The Board, after de novo review, affirms and adopts the
Opinion and Order of the ALJ, as amended by a later order, a
copy of which is attached hereto and, by this reference, is made
a 'part hereof.

ORDER
The order of the ALJ, dated January 26, 1978, as amended

by a February 3, 1978 order, is affirmed.
9

WCB CASE NO. 77-2129
THO AS L. TAYLOR, CLAI ANT
Pozzi, Wilson, Atchison, Kahn &
O’Leary, Claimant's Attys.

Request for Review by Claimant

SEPTE BER 28, 1978

Reviewed by Board  embers  oore and Phillips.
Claimant seeks Board review of the Administrative Law

Judge’s (ALJ). order which affirmed the  arch 28, 1977 Deter
mination Order, as amended on  ay 10, 1977, whereby he was
granted compensation equal to 20% loss of function of the
right leg and 5^ loss o£ flihdtiflft Of thQ Isft iQ^. ClsllIlSrit
contends he is permanently and totally disabled.

The Board, after de novo review, affirms and adopts
the Opinion and Order of the ALJ, a copy of which is attached
hereto and, by this reference, is made a part hereof.

ORDER

firmed.
The order of the ALJ, dated January 6, 1978, is af-

%
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WCB CASE NO. 77-3901 SEPTEMBER 29, 19 7 8 

I I I -- .. . ... ~.....- ... 
ELWOOD BARDWELL, CLAIMANT 
Gildea & McGavic, Claimant's Attys. 

I . 
SAIF, Legal Services, Defense Atty. 
Request! for Review by Claimant: 

I 
' , , . ' 
J Reviewed by Board Members:Moore and Phillips. 

. I I 
·1 Claimant seeks Board r~view of the Administrative Law 

Judge's (ALJ) order which gran~ed:him compensation equal to . 
112° fof uns·cheduled-mid and l?W back·-disability, 60° for . 
loss ofl the right leg and 30° for:loss of the left leg. Claim-

. ·' I ' I 
ant contends that he is perman~ntly and totally disabled. 

I I 
1 The Board, after de no~o review, affirms and adopts the 

Opinion~and Order of the ALJ, a copy of which is attached 
hereto ~nd, by this reference,iis mad~ a part hereof. 

I 

ORDER 
I 

The order of the ALJ, dated May 18, 1978, is affirmed. 
I 
I 

' 
I 
I 

SAIF CLAIM NO. A 779323 SEPTEMBER 29, 1978 
i I 

CHARLES!E. BREWSTER, CLAIMANT 1 

SAIF, L~gal Services, Defense Atty. 
Own Motion Order 1 

I 
I 

;claimant suffered a co~pensable injury on February 5, 
1960 while in the empl_oy of Safeway Pre-Pakt Produce Depart
ment. The claim was accepted and was closed by an order of 

• I 

the State Industrial Accident Commission dated Hay 25, 1965 
which g~anted claimant an awar~ for permanent partial disabil
ity eau~valent to 10% loss funbtion of the right arm. Claim~ 
ant's-a~gravation rights have ~xpired. , . ' 

I On January 27, 1975 th~ S~ate Accident Insurance Fund 
reopened claimant's claim and ~aid time loss from November 25, 
1974 tol January 21, 1975. Thelclairn was closed, based upon 
Dr. Hopkins report, and claimant ~as granted an increase in 

_permaneht partial disability ol 1j1 loss of function of the 
• t I • 

right arm. 1 

' : 

. ion Au~ust 30, 1978 thelFu~d was advised by Dr. Hop-
kins th~t claimant underwent ai;i olecranon bursectomy, right 
elbow at Emanuel Hospital on August 17, 1978 and would be 
seen fot sutur~ removal on Augbst 31, at which time Dr. 
Hopkins would decide whel'). it w0uld be possible for claimant 
to return to work. 
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WCB CASE NO. 77-390

ELWOOD BARDWELL, CLAIMANT
Gild a & McGavic, Claimant's Attys.
SAIF, L gal S rvic s, D f ns Atty,R qu st! for R vi w by Claimant!

SEPTE^ffiER 29 , 1978

R vi w d by Board M mb rs;Moor and Phillips.
Claimant s  ks Board r vi w of th Administrativ Law

Judge's (ALJ) order which granted:him compensation equal to
112° for unscheduled'-mid and low back-disability, 60° forloss of| the right leg and 30° for'loss of the left leg. Claim
ant contends that he is permanently and totally disabled.

i
j Th Board, aft r d novo r vi w, affirms and adopts th 

Opinion; and Ord r of th ALJ, a copy of which is attach d h r to and, by this r f r nc ,iis mad a part h r of.
!

ORDER
The order of the ALJ, dated  ay 18, 1978, is affirmed.

m SAIF CLAI NO. A 779323

CHARLES|E. BREWSTER, CLAIMANT
SAIF, L gal S rvic s, D f ns 
Own Motion Ord r

Atty.

SEPTE BER 29, 1978

I Claimant suffered a compensable injury on February 5,
1960 while in the employ of Safei-zay Pre-Pakt Produce Depart
ment. The claim v/as accepted and was closed by an order of
the State Industrial Accident Commission dated  ay 25, 1965
which granted claimant an award for permanent partial disabil
ity equivalent to 10% loss function of the right arm. Claim
ant's aggravation rights have expired.

II On January 27 , 1975 the State Accident Insurance Fund
reopened claimant's claim and paid time loss from November 25,1974 tojJanuary 21, 1975. Thejclaim was closed, based upon
Dr. Hopkins report, and claimant was granted an increase in
permanent partial disability of 13% loss of function of theright arm.

[On August 30, 1978 thejFund was advised by Dr. Hop
kins that claimant underwent an olecranon bursectomy, right
elbow at Emanuel Hospital on August 17, 1978 and would be
seen for suture removal on August 31, at which time Dr.
Hopkins would decide when it would be possible for claimant
to return to work.
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claimant telephoned the Fund requesting 
that his claim be £eopened due to the surgery. The Fund 
forwarded to the Board all of the pertinent � aterial from 
the claim file relating to the ~ay 5, 1969 injury and all 
subsequent medicals. The Fund stated that it would not op
pose reopening of the claim if the Board found that the med
ical justified such reopening. 

The Board, after considering the latest medicals 
which clearly relate claimant's present condition to his in
dustrial injury of 1960 and indicate that it has worsened 
since the last award or arrangement of compensation, con
cludes that claimant's claim for his February 5, 1960 in
dustrial injury should be remanded to the State Accident In
surance Fund for acceptance and for the payment of compen
sation, as provided by law, commencing August 17, 1978 and 
until the claim is again closed pursuant to the provisions 
of 6M~ 6!3(; .2?9. 

IT IS SO ORDERED. 

WCB CASE NO. 77-7071 
WCB CASE NO. iB-1914 

FRANK W. CALLENDER, CLAIMANT . 
Pozzi, Wilson, Atchison, Kahn & 

O'Leary,· Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Newhouse, Foss, Whitty & Roess, 

Defense Attys. 
Collins, Velure & Heysell, Defense Attys. 
Request tor ~eview by the gAJP 

Reviewed by Board Members Wilson and Phillips~ 

The State Accident Insurance Fund seeks Board,review 
of the Administrative Law Judge's (ALJ) order which remanded 
claimant's aggravation claim to it for acceptance and payment 
of compensation to which he is entitled. 

The Board, after de novo review, affirms and adopts 
the Opinion and Orde-:r of the ALJ, a copy of which is attached 
hereto and, by this reference, is made a part hereof. 

ORDER. 

The order of the ALJ, dated May 16, 1978, is affirmed, 
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Subsequently, claimant telephoned the Fund requesting
that his claim be reopened due to the surgery. The Fund
forwarded to the Board all of the pertinent material from
the claim file relating to the  ay 5, 1969 injury and all
subsequent medicals. . The Fund stated that it would not op
pose reopening of the claim if the Board found that the med
ical justified such reopening.

The Board, after considering the latest medicals
which clearly relate claimant's present condition to his in
dustrial injury of 1960 and indicate that it has worsened
since the last award or arrangement of compensation, con
cludes that claimant's claim for his February 5, 1960 in
dustrial injury should be remanded to the State Accident In
surance Fund for acceptance and for the payment o.f compen
sation, as provided by law, commencing August 17, 1978 and
until the claim is again closed pursuant to the provisions
of 6R5 655.279.

IT IS SO ORDERED.

WCB CASE NO. 77-7071
WCB CASE NO. 78-1914

FRANK W. CALLENDER, CLAI ANT
Pozzi, Wilson, Atchison, Kahn &
0'Leary, • Claimant's Attys.

SAIF, Legal Services, Defense Atty.
Newhouse, Foss, Whitty & Roess,

Defense Attys.
Collins, Velure & Heysell, Defense Attys
Request for Review Ly the 2AIP

SEPTG:ffi£R 2?I 1?7S

Reviewed by Board  embers Wilson and Phillips.
The State Accident Insurance Fund seeks Board-.-review

of the Administrative Law Judge's (ALJ) order which remanded
claimant's aggravation claim to it for acceptance and payment
of compensation to which he is entitled.

The Board, after de novo review, affirms and adopts
the Opinion and Order of the ALJ, a copy of which is attached
hereto and, by this reference, is made a part hereof.

ORDER
s The order of the ALJ, dated  ay 16, 1978, is affirmed
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SAIF CLl\IM NO. A ~ 7/13, 

ARTHUR brnFFIN, CLAIMANT 
Pozzi, ~ilsbn, Atchiion, Kahn 

O'Le~ry, Claimant's Attys. 

l 
'& 

SAIF, ~egal Services, ~efense Atty. 
Jaqua & Wheatley, Defense A ttys. 
o.-.r'n Motion Order 

SEPTEfv1BER 29, 1978 

! On May 23, 1977 claimapt requested the Board to exer~ 
cise it~ own motion jurisdiction pursuant to ORS 656.278 and 

. I 

reopen his claims for injuries 1 sustained in 1958 and in 1964. 
Medicali documentation in suppott of the request was furnished 
to the ~oard. I 

I I 

I On Mav 31, 1977 the St~te Accident Insurance Fund re
sponded! to cl;iman t I s request, I stating there were two carriers 
invol ve'd in claimant I s claim: 1 ( 1) the State Industrial Acci-· 

I I 

dent Commission (predecessor to the Fund), and (2) the Georgia-
Pacific: Corporation. The Fundi requested a hearing to resolve 
the res·ponsibility for further! medical care and treatment and 
~he Boa;r~ referred the matter Jo the Hearin9s Division. with 
instru~tions to set for a hearing to determine the merits of 
claimant's request for own mot;ion relief. 

' 
i By an own notion Q;i;d~r!, d~t~d June 9, l.~77, the m~tte.

,.,,as referred ,,,i th instructions; for the Referee, upon concl u- . 
sion of the hearing, to cause~ transcript of the proceedings 
to be made and submitted to th1e Board together with his recom-
menda t~on. I 

I On December·•8, 1977 a hearing· was held before Adminis
trativ~ Law Judge (ALJ) J. Wal~ace Fitzgerald who found that 
claimant had conm1enced working

1 
fo'r Coos Bay Lur.ilier Company 

(which !subsequently became Georgia-Pacific Corporation) in 1975 
and had worked continuously fo1r it until r.larch 1976. He found 
that cVaimant had suffered a 16w back injury on June 23, 1958 
for wh~ch he filed a claim which was closed a month later ·with 
no awaia for permanent disabi~ity. The claim was later re
opened :in ~-Tov~mber 1958 and cl1aimant undenvent two lmver back 
fusion~, one in 1959, the othir in 1960. Claimant's claim 
was aaain closed in I-larch 19621 with a total award of comoen-

., I I ~ 

sation !equal to 80% loss funcbiori of an arm for unscheduled 
. disabiJJi ty. 

I 

I 

! In 1962 claimant retu~ned to work and in January of 
the fo~lowing year he reported ari injury to his groin caused 
by driVing his hyster into a ~ale. Chronic strain of the 
groin ~as ~ia7n~sed, however, jthe ALJ was unable to determine 
whether this lnJury was treated as a separate industrial in-
jury. · 
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SAIF CLAIM NO. A 67413^ I

ARTHUR JcHAFFIN , CLAIMANT ]
Pozzi, Wilson, Atchis*on, Kahn

O'L ary, Claimant's Attys.
SAIF, L gal S rvic s, C) l: ns Atty
Jaqua &' Wh atl y, D f ns Attys.
CA jn Motion Ord r

SEPTEMBER 29, 1978

! On  ay 23, 1977 claimant requested the Board to exer
cise it's own motion jurisdiction pursuant to ORS 656.278 and
reopen his claims for injuriesj sustained in 1958 and in 1964.
 edicalj documentation in support of the request was furnished
to the Board.

9

On  ay 31, 1977 the State Accident Insurance Fund re
sponded' to claimant's request,! stating there v;ere two carriers
involved in claimant's claim: | (1) the State Industrial Acci
dent Co|mmission (predecessor to the Fund), and (2) the Georgia-Pacific, Corporation. The Fundi requested a hearing to resolve
the responsibility for furtherj m.edical care and treatment and
the Board referred the matter ^to the Hearings Division with
instructions to set for a hearing to determine the merits of
claimant's request for own motaon relief.(I Sy an Own Motion Ordsrj, dat d Jun 3; 1377; th mattscwas referred with instructions! for the Referee, upon conclu
sion of; the hearing, to cause a transcript of the proceedings
to be made and submitted to the Board together with his recom-mendati|on.

I On December -8, 1977 a hearing--was held before Adminis
trative Law Judge (ALJ) J. Wa ace Fitzgerald who found that
claimant had commenced workingj for Coos Bay Lumber Company(which jsubsequently became Georgia-Pacific Corporation), in 197 5
and had worked continuously for it until  arch 1976. He found
that claimant had suffered a low back injury on June 23, 1958
for which he filed a claim which was closed a month later withno aw'arld for permanent disabiljity. The claim was later re
opened lin November 1958 and claimant underwent two lower back
fusions', one in 1959 , the other in 1960. Claimant's claim
was aaain closed in  arch 19621 with a total award of compen-
sation equal to 80% loss function* of an arm for unscheduled
disability.

In 1962 claimant returned to work and in January of
the following year he reported an injury to his groin caused
by driving his hyster into a h'ole. Chronic strain of the
groin was diagnosed, however, Ithe ALJ was unable to determine
whether this injury was treated as a separate industrial in
jury.
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In June 1964 claimant suffered an industrial injury 
to his neck while driving the hyster; he was treated by Dr. 
Smith whose opinion, in September 1966, was that claimant's 
neck disability was equi·valen t to 3 5% loss function of an. 
arm for unscheduled disability. 

In 1974 claimant again reported recurrence of neck 
pain headaches which Dr. Smith stated were probably due to, 
cervical srine dlsfunction. In 1975 claim~nt underwent a 
cervical myelogram and some consideration was given to sur
·gery, however, it was not performed as the rnyelograrn was in
terpreted as negative. In November 1975 claimant reported 
a recent back injury which occurred while he was opening 
a lid at work. This was diagnosed as a low back strain. 

Early in 1976 claimant fell off a ladder at home and 
at about the same time he had increased lower back pains 
after stepping off a catwalk while at work. 

The ALJ found that in addition to claimant's injur
ies involving his low back and neck he had had a large num
ber of other serious medical problems, e.g., surgery to re
move growth on his vocal cords, hernia repair, and various 
stomach problems. · Claimant also had been hospitalized for 
a nervous breakdown and he had been afflicted with genital
urinary bleeding, anemia, ulcers and prostate problems. 

Following the i9~4 in1ury io b!s neck,-claimanl re
turned to his hyster job at Georgia-Pacific. He reported 
that the bouncing qnd rough riding involved with driving 
the hyster aggravated both his low·back and his neck co~di
tion and he was transferred to a job operating a Raimann 
machine and later assigned an even lighter job,i.e, cutting 
strips for the machine. After this job was eventually elim- -
inated claimant was given other tasks to do and during the 
last three to four years of his employment he worked in the 
company's glue making department. He quit on March 24, 
1976. Claimant testified that he was still putting in a 
full timg shift but would b@ completely exhauB·ted at th~ 
end of the day. He further testified that his back contin
ued to worsep up to the time he quit. 

Claimant stated that since 1962 he has had some eight 
to ten episodes at home and at work which hurt his back and 
caused increased symptoms; these include the falling ·from the 
ladder and stepping off the catwalk. The fall from the ladder 
occurred about the time he quit his job at_Georgia..;,Pacific. 

The ALJ found that on June 8, 1977 Mr. McCallisteri 
corporate mana-ger, Georgia-Pacific 'i'ilorkers' Compensation 
Claims, advised the Board that at the time of claimant's 1964 
injury the company was operating as a rejected employer sub
ject to the Employer's L~abilit~ Act and was not covered by 
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0 

0 

In June 1964 claimant suffered an industrial injury
to his neck while driving the hyster; he was treated by Dr.
Smith whose opinion, in September 1966, was that claimant's
neck disability was equivalent to 35% loss function of an,
arm for unscheduled disability.

In 1974 claimant again reported recurrence of neck
pain headaches which Dr, Smith stated were probably due to ^
cervical spine disfunction. In 1975 claimant underwent a
cervical myelogram and some consideration was given to sur
gery, however, it was not performed as the myelogram was in
terpreted as negative. In November 1975 claimant reported
a recent back injury which occurred while he was opening
a lid at work. This was diagnosed as a low back strain.

Early in 1976 claimant fell off a ladder at home and
at about the same time he had increased lower back pains
after stepping off a catwalk while at work.

The ALJ found that in addition to claimant's injur
ies involving his low back and neck he had had a large num
ber of other serious medical problems, e.g., surgery to re^
move growth on his vocal cords, hernia repair, and various
stomach problems. Claimant also had been hospitalized for
a nervous breakdown and he had been afflicted with genital-
urinary bleeding, anemia, ulcers and prostate problems.

Following the 1964 injury to his neck,'claimant re
turned to his hyster job at Georgia-Pacific. He reported
that the bouncing and rough riding involved with driving
the hyster aggravated both his low -back and his neck condi
tion and he was transferred to a job operating a Raimann
machine and later assigned an even lighter job,i.e, cutting
strips for the machine. After this job was eventually elim
inated claimant was given other tasks to do and during the
last three to four years of his employment he worked in the
company's glue making department. He quit on  arch 24,
1976. Claimant testified that he was still putting in a
full timQ shift but would b compl t ly  xhaust d at ths^end of the day. He further testified that his back contin
ued to worsen up to the time he quit.

o

0

Claimant stated that since 1962 he has had some eight
to ten episodes at home and at work v/hich hurt his back and
caused increased symptoms; these include the falling from the
ladder and stepping off the catwalk. The fall from the ladder
occurred about the time he quit his job at Georgia-Pacific.

The ALJ found that on June 8, 1977  r.  cCallister,
corporate manager, Georgia-Pacific Workers' Compensation
Claims, advised the Board that at the time of claimant's 1964
injury the company was operating as a rejected employer sub
ject to the Employer's Liability Act and was not covered by Q
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! 
the Workers' Compensation Law. I This letter had not been re
ceived oy the Board at the time it issued its Own notion Or
der of J~ne 9, 1977 which re£e!re6 the matter for hearing. 

. ·i ···1 · 
At thC:: hearing the attorney for Georgia-Pacific moved that 
the mat~er be dismissed on the !grounds that the Board.did·· 
not hav~ jurisdiction over Georgia-Pacific at the time of the 
1964 in1ury. The ALJ did not ieel that he had the authority 
t9 ;rule ion the Goard's jurisdic.~io~ and denied the rr1otion; 
however; in his recor~endation :to ,the Board, he expressed 
his ooi~ion that the Board would not have had own motion 
juris~i~ti6n over Georgia-Pacific under these facts. 

I I 

I 
I , 

1 Nhen the ~-Jorkers' Comocinsa tion · Board was ere a ted the 
Legislatlure provided that the-~oaid would exercise 6wn motion 
jurisdi~tion oursuant to ORS 656.278 and have all the powers, 
duties 4nd fu;1ctions formerly impcised upon the -State Indus
trial Accident Comrnission \'.'ith !regard to claims. An employer 
who was!not subject to the ActJprior to 1965 would not have 

been su~ject to the powers of ~he State Industrial Accident 
Commission and claims against an employer who had rejected 
the Act\would not have been ad~inistered by that commission 
~nd can~ot now be adrninisteredlby!the Board. 

!With regard to the claimartt's.claim for his cervical 
problem! the ALJ was unable to!find sufficient evidence of 

a worsehing of that cond~tion lllribUlable t:6 th~ 19(;4 il\
jury. tn September 1966 Dr. s~ith had rated claimant's neck 
disability as equivalent to 35% unscheduled disability and 
there i1 no real evidence thatlthe neck condition has per
manent!~ worsened since that tlm~. Claimant admitted that 
his neck condition was not the'reason he retired from work 

I I • 

and he states that although he:has been seeing a chiropractor 
for hisl neck condition about five,or six times a year, he 
has beeh doing this ever since:1964. 

I I . 
:The ALJ found that there was little doubt that claim

ant's l9w back condition had w~rs~ned appreciably since he 
was awarded compensation equal Ito 80% for unscheduled disabil
ity in ~arch 1962, however, in I light of claimant's intervening 
accident history, he found it hard to attribute that worsen
ing to the 1958 industrial inj0ry:to the extent that the Fund 
should be charged with the res~onsibility for the present con-
dition.: i 

i 

:The ALJ recommended thlt the Board not reopen claim
ant's claim for the ~ervical ihjuty sustained in 1964 because 
it wo~l~ ap?e~r ~hat ~he Boardlhad no jurisdiction ~gainst 
GeorgiaTPacific in this matter and also there was not suffi~ 
cient evidence of a compensable aqgravation of that condition. 

I -
. I 

The ALJ further recomD.ended the Board not reooen 
claimant's claim for a low baci injury suffered in 19;8 for 
the reason that the evidence wJs not sufficient to justify 

; 
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#
the Worl<ers' Compensation Lav;, j This letter had not been re
ceived by the Board at the time it issued its Ov;n  otion Or
der of June 9, 1977 which reterred the matter for hearing.
At the hearing the attorney for Georgia-Pacific moved thatthe matter be dismissed on the jgrounds that the Board, did' ■
not have jurisdiction over Georgia-Pacific at the time of the
1964 injury. The ALJ did not feel that he had the authority

rule jon the Board's jurisdiction and denied the motion;
hov;ever; in his recommendation |to 'the Board, he expressed
his opinion that the Board would not have had own motion
jurisdiction over Georgia-Pacific 'Under these facts.

iV7hen the V7orkers' Compensation 'Board w^as created the
Legislature provided that the Board v/ould exercise own motion
jurisdiction pursuant to’ ORS 656.278 and have all the powers,
duties and functions formerly imposed upon the State Industrial Accident Commission v;ith [regard to claims. An employer
who v;as|not subject to the Act lorior to 1965 would not have
been subject to the pov;ers of the State Industrial Accident
Commission and claim.s against an employer who had rejectedthe Actjwould not have been administered by that Commission
and cannot now be administered by,the Board.

jWith- regard to the claimant's.claim for his cervicalproblem^ the A.LJ was unable to j find sufficient evidence of
a worsening of fhat condition attributatle t6 th5 1QG4 in
jury. in Septem.ber 1966 Dr. Smith had rated claimant’s neck
disability as equivalent to 35% unscheduled disability andthere is no real evidence that|the neck condition has per
manently worsened since that time. Claimant adm.itted that
his neck condition v;as not the reason he retired from work
and he states that although he!has been seeing a chiropractor
for his|neck condition about five-or six times a year, he
has been doing this ever sinceil964.

'The ALJ found that there was little doubt that claim
ant's lov; back condition had v/orsened appreciably since hewas awarded compensation equaljto 80% for unscheduled disabil
ity in  arch 1962, however, injlight of claimant's intervening
accident history, he found it hard to attribute that worsen
ing to the 1958 industrial injury:to the extent that the Fund
should be charged with the responsibility for the present con
dition.

m

!The ALJ recommended that the Board not reopen claim
ant's claim for the cervical injury sustained in 1964 because
it w^ould appear that the Board
Georgia-Pacific in this m.atter

had no jurisdiction against
and also there was not suffi

cient evidence of a compensable aggravation of that conditio
The ALJ further recommended the Board not reopen

claimant's claim for a low bac]<: injury suffered in 1958 for
the reason that the evidence was not sufficient to justify

n
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finding that the preBent condition of alvimant'a bdGk i~ 
attributable to the industrial injury of 1958. 

The Board, after reviewing .the tra~script and studying 
the ALJ's recommendations, accepts the recommendations made 
by the A~J which were -based.upon an excellent.resume of .claim
ant's industrial and non-industrial injuries and the medical 
histories thereof and also his well-explained interpretation 
of th@ jurisdictional question~ 

ORDER 

The request by the claimant on May 23, 1977 for the 
Board to exercise its own motion jurisdiction pursuant to 
ORS 656.278 and reopen his claims for injuries sustained in 
1958 and in 1964 is hereby denied. 

. . 

WCB CASE NO. 78-365 

EDGAR FOSTER, CLAIMANT 
Emmons, Kyle, Kropp & Kryger, 

· Claimant's Attys. · 
Roger Warren, Defense Atty .. 
Request for Review by Employer 

SEPTEMBER 29, 1978 

Reviewecl i>y Board Members Uoore And Pl\illi~n. 

The employer seeks Board revi·ew of the Administrative 
Law Judge's (ALJ) order which granted claimant compensation 
equal to 112° for 35% unscheduled permanent partial disabil~ty. 

The Board, after de nova ·review, affirms and adopts the 
Opi~ion ~nd Ordgr of th@ ALJ, a copy of whiGlf io atta~heQ· 
hereto and, by this reference, is made a part hereof. Al-· 
though filing of briefs is not mandatory, the Board appreciates 
and finds helpful the parties' analysis and viewpoints on the 
relativity of the evidence to the issues and would urge the 
submission of briefs, particularly when the~e is an absence 
of written closing arguments. 

ORDER 

The order of the ALJ, dated April 12, 1978, is affirmed. 

Claimant's attorney is hereby ·granted a reasonable at
.torney's fee for his services in connection with this Board 
review in the amount of $50, payable by the carrier. 

-400-

a finding that th pr s nt condition of Glciimant'e bacK isattributable to the industrial injury of 1958.
The Board, after reviewing .the transcript and studying

the ALJ's recommendations, accepts the recommendations made
by the ALJ which were based.upon an excellent-resume of .claim
ant's industrial and non-industrial injuries and the medical
histories thereof and also his well-explained interpretation
Of thg jurisdictional question:

ORDER
The request by the claimant on  ay 23, 1977 for the

Board to exercise its own motion jurisdiction pursuant to
ORS 656.278 and reopen his claims for injuries sustained in
1958 and in 1964 is hereby denied.

WCB CASE NO, 78-365

EDGAR FOSTER, CLAI ANT
Emmons, Kyle, Kropp & Kryger,

Claimant's Attys.
Roger Warren, Defense Atty.
Request for Review by Employer

SEPTE BER 29, 1978

Reviewed by feoard  embers  oore and Phillips.
The employer seeks Board review of the Administrative

Law Judge's (ALJ) order which granted claimant compensation
equal to 112° for 35% unscheduled permanent partial disability.

The Board, after de novo review, affirms and adopts the
Opinion and Ord r of th ALJ, a copy of which is attach dhereto and, by this reference, is made a part hereof. Al
though filing of briefs is not mandatory, the Board appreciates
and finds helpful the parties' analysis and viewpoints on the
relativity of the evidence to the issues and would urge the ,
submission of briefs, particularly when there is an absence
of written closing arguments.

ORDER
The order of the ALJ, dated April 12, 1978, is affirmed
Claimant's attorney is hereby granted a reasonable at

torney's fee for his services in connection with this Board
review in the amount of $50, payable by the carrier.
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I 
WCB GA$~ NO, 77-5~61 

I 
I 

MEL VIN GROTH, CLAIMANT ·,,"'t 
Alan M. ! Lee, Claimant's Atty. I 

SAIF, L~gal Services, Defense Atty. 
Request: for Review by Claimant I · 

; j 

BfJPTBtIBBR 29; 1975 

! RQvim.rgd bu goJ.rd Mon1b6ni ~!Ji.l QOn Jnd Phil 1 i Y\/L 
.I I l-' 

: I I 

Claimant seeks Board r~view of the Administrative Law 
Juc:ge' s 
1 GO O fo 
contend 

(ALJ) order which oranled }1im comDensation eaual to _; I L ... 

50% unscheduled back and neck disability. Claimant 
that he is permanentl~ and totally disabled. 

1 The·Board, after de noto review, affirr:.1s and adopts 
th@ Opihion ~nd OrdGr of thg ALJ, ·a copy of which ig attaohgd 
hereto and, by this reference,1is made a part hereof. 

i 
\ The order of the ALJ, 

I 
ORDER 

I 
I 

dated April 14, 1978, 
i 
! 

is affirmed. 

WCB CASE NO. 77-5778 SEPTEtIBER 29, 1978 
WC£ CAsE ~JO. 77-6664 

I I 

I i ROBERT D. HAGEN, CLAIMANT , 
I 

Hoffrnan1, Morris, Van Rysselberghe & 

Guistina, Claimant's Attys. 
Jones, iang, Klein, Wolf & Smi~h, 

t ~ t ' 
Defense Attys. i • 

SAIF, L~gal Services, Defense Atty. 
Arncndcdl Order on Review .1 

· On August 4, 1978 the Board entered its Order on Review 
which did not provide for an aiard of an attorney's fee to claim
ant's attorney for his service~ at Board review. Inasmuch as 
the reaGest f;r review was mad~ b~ the State Accident Insurance 
Fund a~d the Fund failed to orkvail the clai!:'t2nt' s attorney is 
entitleµ, pursuant to t~e pr;vtsi~ns of ORS 656.382(2), to a 
reasonable attorney's fee payable·by the Fund. 

I In this case, however,' thl main issue wa~ which carrier 
was resbonsible for claimant's cl~im. No briefs were filed by 
any of the parties and claiman~ was listed only as an interested 
party. I 

·on August 14, 1978 claimant's attorney submitted an affi
davit stating he had spent sorn~ time reviewing the record and 
the transcript of proceedings bnd performed legal research and 
had prepared a brief although ~aid brief was not filed with the 

-401-
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SEPTEMBER 23; 1378, WCB CASE 77-5261
I 4 ELVIN GROTH, CLAI ANT :[

Alan  .jLee, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request!for Review by Claimant

I RQviQWQd by Board  onibors WilQon and Phillips.
i I 'I Claimant s  ks Board r vi v/ of th Administrativ Law

Judge's| (ALJ) order which granted him compensation ecjual to
160° for 50% unscheduled back and neck disability. Claimant
contends that he is permanently and totally disabled.

iThe'Board, after de novo reviev/, affirms and adopts
the Opinion and Order of the ALJ, a copy of which is attached
hereto and, by this reference,jis made a part hereof.

ORDER
The order of the ALJ, dated April 14 , 1978 , is affirm.ed

WCB
WCB

CASE
CASE

NO.
NO.

77-5778
77-66S4

SEPTE BER 29, 1978

ROBERT p. HAGEN, CLAIMANT
Hoffman', Morris, Van Ryss lb rgh &

Guistina, Claimant's Attys.
Jon s, Lang, Kl in, Wolf & Smith,

D f ns Attys. ''
SAIF, L gal S rvic s, D f ns Atty.Am nd d! Ord r on R vi w

■On August 4, 1978 the Board entered its Order on Review
which did not provide for an award of an attorney's fee to claim
ant's attorney for his services at Board review. Inasmuch as
the request for review was made by the State Accident Insurance
Fund and the Fund failed to prevail the claimant's attorney is
entitled, pursuant to the provisions of ORS 656.382(2), to a
reasonable attorney's fee payable'by the Fund.

In this case, however,*
w'as responsible for claimant's

the m.ain issue was which carrier
claim. No briefs were filed by

any of the parties and claimant was listed only as an interested
party.

On August 14, 1978 claimant's attorney submitted an affi'
davit stating he had spent some time reviewing the record and
the transcript of proceedings and performed legal research and
had prepared a brief although said brief was not filed with the

401- -
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Th~ ~rfiant rgquQgtgd· a·r~asonabl@ fee for hiB aerv~ce~ 
at Board review. 

Because of the.provisions of ORS 656.382(2), the Board 
concludes that its Order on Review should be amended by insert
ing.after the fi!:'3t paragraph in the· "Order" portion of its 
Order on Review the following: 

11 Claimant's attorney is awarded as a reasonable 
attorney's fee for his services at Board review 
a sum of $50, payable by the State Accident In
surance Fund." 

In all other respects the Order on Review entered on Aug
ust 4, 1978 should be ratified and reaffirmed. 

IT IS SO ORDERED. 

WCB CASE NO. 77-6838 

ANNA JOHNSTON, CLAIMANT 
Dye & Olson, Claimant's A ttys. 
Stanley Jones, Defense Atty. 
Order of Abatement 

SEPTEMBER 29, 1978 

On August 31, 1978 the Board entered its Order on Re
view in the above entitled matter which reversed the Opinion 
and Order of the Administrative Law Judge (ALJ) dated February 
27, 1978 but awarded claimant compensation from the date of 
her claim for a low back condition, namely Dr. Landry's letter 
of September 30, 1977, and until the claim was properly ac
cepted or denied by the employer, awarded claimant an addi
tional compensation as a penalty equal to 15% of the amount 
due Glaimant to. tn~ p~r~od set forth above and ~ranted 
claimant's attorney $350 as a reasonable attorney's fee. 

On September 18, 1978 claimant's attorney had written 
a letter requesting the Board to reconsider its order, stating 
that the specific grounds for the request for reconsideration 

· relate to the award of a reasonable attorney's fee and con
tending that the attorney 1 s fee awarded by the Board's order 
should be in addition to. the amount awarded originally by 
the ALJ. For reasons unknown, this letter was not received 
by the Board until September 28. On that same date a letter 
was received from the employer's attorney opposing claimant's 
request; also, a letter -was received from the adjuster for 
the carrier stating that the carrier requested reconsideration 
of the Board's order insofar as it related to awarding claim
ant additional compensation as a penalty. 

-402-
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B6si*(3. Ths affiant roquQgtQd a r asonabl f  for his s rvic s
at Board review.

Because of the•provisions of ORS 656,382(2), the Board
concludes that its Order on Review should be amended by insert
ing .after the first paragraph in the ’’Order” portion of its
Order on Review the following:

"Claimant's attorney is awarded as a reasonable
attorney's fee for his services at Board review
a sum of $50, payable by the State Accident In
surance Fund.”

In all other respects the Order on Review entered on Aug
ust 4, 1978 should be ratified and reaffirmed.

IT IS SO ORDERED,

WCB CASE NO. 77-6838 SEPTE BER 29, 1978

ANNA JOHNSTON, CLAI ANT
Dye & Olson, Claimant's Attys.
Stanley Jones, Defense Atty,
Order of Abatement

On August 31, 1978 the Board entered its Order on Re
view in the above entitled matter which reversed the Opinion
and Order of the Administrative Law Judge (ALJ) dated February
27, 1978 but awarded claimant compensation from the date of
her claim for a low back condition, namely Dr. Landry's letter
of September 30, 1977, and until the claim was properly ac
cepted or denied by the employer, awarded claimant an addi
tional compensation as a penalty equal to 15% of the amount
due Gluimant set forth above and granted
claimant's attorney $350 as a reasonable attorney's fee.

On September 18, 1978 claimant's attorney had written
a letter requesting the Board to reconsider its order, stating
that the specific grounds for the request for reconsideration
relate to the award of a reasonable attorney's fee and con
tending that the attorney's fee awarded by the Board's order
should be in addition to. the amount awarded originally by
the ALJ. For reasons unknown, this letter was not received
by the Board until September 28. On that same date a letter
was received from the employer's attorney opposing claimant's
request; also, a letter was received from the adjuster for
the carrier stating that the carrier requested reconsideration
of the Board's order insofar as it related to awarding claim
ant additional compensation as a penalty.
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: 'l'he statutory period within which to file an appeal 
from th~ Board's Order on Revikw will expire on September 30, 

_ I I , , 

there tor~, the. Boa rd con~ 1 udes1 that it would be al)IJ1.~opr ia te 
to holcll its Order on ReVl~W, c1rtes1 August 31,_ 1978 111 abey
ance for such period of time as necessarv to .enable the Goard 

' I i _,. ., ... 'f • 

to. givel proper consideration t? both requests for reconsider-
· at ion. i ! 

ORD£R 
' 

, The Order on Review en~ered in the above entitled mat-
ter on Auaust 31, 1977 is hereby abated until such time as 

I J 

the Boa~cl can enter an order either reaffirming or aDending 
. J O 17 . saia rcer on Review. 

I i 
I This order shall have the: effect of tolling the pro-

vision of ORS 6 5 6 • 2 9 5 ( 8 ) • [ 
I 1 · 

I 

l 
SAIF CLAIM NO. HC 89232 

I 

E, TED MICHAUD, CLAIMANT 
SAIF, L 1egal ·Services,·· Defense 

I. d Own Mot'.lon Or er 

i 
I 

I 
I 
Atty. 
I 
I 

SEPTEMBER 29, 1978 

I i . 

l On August 31, 1978 the! Bokrd received from claimant 
a request that it exercise itslown motion jurisdiction pur-
suant tb 6~~ ~~~-~7a and reopeh hls claim for an lndustrlai 
injury ~ustained on August 14,I 1967. 

! ; 

I Earlier, the claimant had requested the Fund to re-
open his claim and the Fund rekponded, stating that the claim 
initialiy had been accepted fo~ low back condition but there 
was no evidence in claimant's file that his neck or left arm 
was injured in his industrial kccident. The Fund advised 
clairnan~ that if he was not salisfied with its decision he 
could w~ite to the Board and rkguest own motion relief; 
claiman:t did. 

j The Fund furnished the Board all of the medical rec
ords an~, based upon full cons~detation of the medical evi
dence, ~he Board concludes that there is no justification for 

.reopeni~g claimant's claim forlhis present conditions which 
consist;of pain in his neck, l~ft shoulder and left arm. 
Therefore, the Board concludes th~t the claimant's request 
for own·motion relief which it received on-August 31, 1978 
should be denied. 

IT IS SO O~DERED. 

-403-
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' The statutory period within which to file an appeal
from the Board's Order on Review will expire on September 30,
therefore, the Board concludesjthat it would be appropriateto hold| its Order on Reviev/, dated August 31, 1978 in abey
ance for such period of time as necessary to^'.enable the Board
to give proper consideration to both requests'" for reconsider
ation.

ORDER!
•

' The Order on Review entered in the above entitled mat
ter on August 31, 1977 is hereby abated until such time as
the Board can enter an order either reaffirming or amending
said Order on Reviev/.

This order shall have the
vision of ORS 656.295(8).

effect of tolling the pro-

SAIF CLAI NO. HC 89232 SEPTE BER 29, 1978
E. TED  ICHAUD, CLAI ANT
SAIF, Legal - Services Defense Atty,
Own  otion Order

Board received from claimant
own motion jurisdiction pur-

industriai
On August 31, 1978 the

a request that it exercise its
suant to ORS ^55,275 and reopen his claim dor an
injury sustained on August 14,|1967.

fj Earlier, the claimant had requested the Fund to re
open his claim and the Fund responded, stating that the claim
initially had been accepted for low back condition but there
was no evidence in claimant's file that his neck or left arm
was injured in his industrial accident. The Fund advised
claimant that if he was not satisfied with its decision he
could write to the Board and request own motion relief;
claimant did.

The Fund furnished the Board all of the m.edical rec
ords and, based upon full consideration of the medical evi
dence, the Board concludes that there is no justification for
reopening claimant's claim fort his present conditions which
consist' of pain in his neck, left shoulder and left arm.
Therefore, the Board concludes
for own' motion relief which it
should be denied.

IT IS SO ORDERED.

that the claimant's request
received on^August 31, 1978
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CASE NO. 77-5983 

EVRISTE NACOSTE, CLAIMANT 
Evohl F. Malagon, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by the SAIF 

SEPTEMBER 29, 1978 

Reviewed by_Board r1ernbers noore and Phillips. 

The State Accident insurance Fund seeks Board review 
of the Administrative Law Judge's (ALJ) order which granted ' 
claimant housekeeping services under O~S 656.245 in confor
mance with the recommendations of claimant's treating physi
cian. 

The Board, after de nova review, affirms and adopts 
the Opinion and Order of the ALJ, -a copy of which is attached 
hereto and, by this reference, is made a part hereof. The 
Board does not understand the Fund's insistence that yard 
care should never be considered a housekeeping duty. There 
is no evidence in this record that claimant ever askect to be' 
reimbursed for his yard care expenses. 

ORDER 

The order of the ALJ, dated £-larch 24, 1978_, is af-
finned. 

Claimant's attorner is hereby ~ranted a reasonable 
attorney's fee for his services in .connection with this Board 
review in the amount of $300, payable by the Fund. 

SAIF CLAIM NO. C 177316 
SAIF CLAIM NO. C 149013 

ELBERI' PIETROK, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Amended own Motion Order 

SEPTEMBER 29, 1978 

On April 27, 1978 the Board entered its Own l-1otion 
Order in the above entitled matter which remanded claimant's 
claim for an industrial injury suffered on March 24, 1969 
to the State Accident Insurance Fund to be accepted and for 
t~e payment of compensation, as provided by law, commencing 
on February 20, 1978, the date claimant was admitted to the 
hospital for the surgery performed by Dr. Poulson, and un
til the claim was clo_sed ·pursuant to ORS 656. 278. 

The Board has now been advised by Dr.-Poulson that 
claimant has been unable to work since February 3, 1978, the 

-404- -·· 

EVRISTE NACOSTE, CLAI ANT
Evohl F.  alagon, Claimant's Atty,
SAIF, Legal Services, Defense Atty.
Request for Review by the SAIF

WCB CASE NO. 77 5983 SEPTEMBER 29, 1978

Reviewed by.Board  embers  oore and Phillips.
The State Accident Insurance Fund seeks Board review

of the Administrative Law Judge's (ALJ) order which granted
claimant housekeeping services under ORS 656.245 in confor
mance with the recommendations of claimant's treating physi
cian.

The Board, after de novo review, affirms and adopts
the Opinion and Order of the ALJ, a copy of which is attached
hereto and, by this reference, is made a part hereof. The
Board does not understand the Fund's insistence that yard
care should never be considered a housekeeping duty. There
is no evidence in this record that claimant ever asked to be
reimbursed for his yard care expenses.

ORDER
The order of the ALJ, dated  arch 24, 1978, is af

firmed.
Claimant's attorney is hereby granted a reasonable

attorney's fee for his services in .connection with this Board
review in the amount of $300, payable by the Fund.

m

SAIF CLAI NO. C 177316
SAIF CLAI NO. C 149013

SEPTE BER 29, 1978

ELBERT PIETROK, CLAI ANT
SAIF, Legal Services, Defense Atty
Amended Own  otion Order

On April 27, 1978 the Board entered its Own  otion
Order in the above entitled matter which remanded claimant's
claim for an industrial injury suffered on I-larch 24, 1969
to the State Accident Insurance Fund to be accepted and for
the payment of compensation, as provided by law, commencing
on February 20, 1978, the date claimant was admitted to the
hospital for the surgery performed by Dr. Poulson, and un
til the claim was closed pursuant to ORS 656.278.

The Board has now been advised by Dr. Poulson that
claimant has been unable to work since February 3, 1978, the %
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Ja~e a ci~eiogram was perlormeJ. 1 !here!ore, lhe Own Mellon 
Order shbuld be amended by deleting from the fourth line of 
the secohl d paragraph on pa9e t~;o· 'of said order the following: 

I ' 

I I · 
/'February 20, 197 8, the I date claimant 
~as admitted to the ho~~ital for sur-
1 • __ _. ' -

gery performed by Dr. Poulson", 

and subshituting therefor, I : 
I · I · :-_ 
rFebruary 3, 1973, the date Dr. Poul-
' I son performed a myelogram 11 • 
I , 
I ! 
rr:n all other respects the Own Motion-Order dated April 

27, 19781 should be affirmed. 

I 
IT IS SO ORDERED. 

I WCB CASE NO. 77-71201 · SEPTEMBER 29, 1978 

EARL A. ~YNO~DS' C~IMANT . I 
Rask & Hefferin, Claimant's Attys~ 
SAIF, Legal Services, Defense Atty. 

' . -! 
Request for Review by _C-laimant ·\ . 

! , . . I . , . 
Reviewed by Board Members Wilson and Moore. 

I . 1 . f . . . . 
Claimant seeks Board review o the Administrative Law 

Judge I s l1(ALJ) order which aff irined '::, the Fund 1 s. denial of his 
claim. I ' 

l ' .. . "-- I 
The Board, after de novo review, affirms and adopts 

the Opin-ion and Order of the ALJ, a coov of which is attached 
hereto apd, by this reference, is made-~ part hereof. 

·I -
ORDER. 

:r'he order oft-he ALJ, alte~ Hay 17, ~978, is affirmed. 
I 

SAIF CLAIM NO. KC 223350 

I . I 
THEOOORE [ D. RODRIGUEZ, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
own Motion Determin_ation 

SEPTEMBER 29, 1978 

Claimant suffered a compensable injury to his right 
knee on December 8, 1969. By a!Determination Order, dated 
.March 18, 1970, he was granted time loss benefits to Decem-

ber 15, 1969. 

#

#

I

therefore, tKe C>wn  otiondate a myelogram was performed.
Order should be amended by deleting from the fourth line of
the second paragraph on page tv;o' of said order the following

^'February 20, 1973, thejdate claimant
was admitted to the hospital for sur
gery performed’ by Dr. Poulson",

and substituting therefor,
^’February 3, 1973, the date Dr. Poul
son performed a myelogram".
in all other respects the Own  otion Order dated April

27, 19781 should be affirmed.

IT IS SO ORDERED.

WCB CASE NO. 77-7120 SEPTE BER 29, 1978

EARL A. REYNOLDS, CLAI ANT
Rask & Hefferin, Claimant's Attys.
SAIF, Legal Services, Defense Atty,.
Request for Review by Claimant

Reviewed by Board  embers Wilson and  oore.
Claimant seeks Board review of the Administrative Law

Judge's
claim.

(ALJ) order which affirmed;the Fund's•denial of his

The Board, after de novo review, affirms and adopts
the Opinion and Order of the ALJ, a copy of which is attached
hereto and, by this reference, is made a part hereof.

' ORDER
! -I

^ The order of the ALJ, dated  ay 17, 1978, is affirmed

SAIF CLAI NO. KC 223350 SEPTE BER 29, 1978
THEODORE D. RODRIGUEZ, CLAI ANT
SAIF, Legal Services, Defense Atty.
Own  otion Determination

Claimant suffered a compensable injury to his right
knee on December 8, 1969. By a|Determination Order, dated
 arch 18, 1970, he was aranted time loss benefits to Decem
b r 15, 1969.

405- -
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Claimant's claim was reopened for surgery by Ors. 
Smith and Easton in June 1970 and closed on ttarch 2, 1971 with 
timG loss b@nefit5 from June ie, i~70 to November 18, 1970 
and.23° for partial loss of the right leg. 

Claimant saw Dr. Donald Smith in August 1974 who, in 
July 1975, recommended further surgery. The claim was re
opened on August 28, 1975, the date claimant entered the hos-. 
pital and after claimant's aggravation-rights had expired. 
Claimant was released for work by Dr. Smith on February 9, 
1976 and found to be medically stationary in April 1976. 

Claimant's claim was closed by an Own notion Det~r
mination, dated June 29, 1976, which granted claimant addi
tional time loss benefits and permanent partial disability 
equal to 20% loss of the right leg. 

Surgery was again performed on April 4-; 1978 and 
claimant was found to be stationary on June 27, 1978. An 
Own Motion Order, dated July 19, 1978~ ordered the claim 
accepted for time loss commencing February 1, -1978 and 
payable until the claim was closed pursuant to ORS 656. 
278. 

On August 24, 1978 the Fund requested a determin
ation of claimant's present disability. The Evaluation Div
ision of the Work.ers' Compensation Department recommended 
that claimant be granted temporary total disability bene-

. fits from February 1, 1978 through June 27, 1978, less time_ 
worked, and an additional award of compensation equal to 
101 lobb function of the tight le~, · 

The Board concurs in this recommendation. 

ORDER 

Claimant is hereby granted compensation for temporary 
total disability from February 1, 1978 through June 27, 1978, 

less time worked, and an additional award of compensation equa1 
to 10% of the right leg. These awards are in addition to the 
awards claimant has previously been granted. 

-406-
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Claimant's claim was reopened for surgery by Drs.
Smith and Easton in June 1970 and closed on  arch 2, 1971 with
tiinQ loss benefits from June 18, 187? to November is, 1970
and 23® for partial loss of the right leg.

Claimant saw Dr. Donald Smith in August 1974 who, in
July 1975, recommended further surgery. The claim was re
opened on August 28, 1975, the date claimant entered the hos--
pital and after claimant's aggravation rights had expired.
Claimant was released for work by Dr. Smith on February 9,
1976 and found to be medically stationary in April 1976.

Claimant's claim was closed by an Own  otion Deter
mination, dated June 29, 1976, which granted claimant addi
tional time loss benefits and permanent- partial disability
equal to 20% loss of the right leg.

Surgery was again performed on April 4', 1978 and
claimant was found to be stationary on June 27, 1978. An
Own  otion Order, dated July 19, 1978, ordered the claim
accepted for time loss commencing February 1, 1978 and
payable until the claim was closed pursuant to ORS 656.
27 8.

On August 24, 1978 the Fund requested a determin
ation of claimant's present disability. The Evaluation Div
ision of the Workers' Compensation Department recommended
that claimant be granted temporary total disability bene
fits from February 1, 1978 through June 27, 1978, less time
worked, and an additional award of compensation equal to
101 lo££ function of the right le?i

The Board concurs in this recommendation.

t

ORDER
Claimant is hereby granted compensation for temporary

total disability from February 1, 1978 through June 27, 1978,
less time worked, and an additional award of compensation equal
to 10% of the right leg. These awards are in addition to the
awards claimant has previously been granted.

-406-
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WCB CASE NO. 77-58J4 
I 

I 
I ' 

ALOHA ROSENBERG, CLAIMANT 
Richardson, Murphy & Nelson, 

Clai~ant's Att~s. I 
SAIF, Degal Services, Defense Atty. 
Request for Review by Claimant! 

SEPTEMBER 29, 1978 

_ I I ; 

j neviewed by Board Members I'i'ilson and Phil~ips. 
I !, . . . I 

: Claimant seeks Board review o·f the Administrative Law 
Judge' si (ALJ) order which affirmed the Fund's denial of her 

claim. i' I . ff. d d _,_ 
The Board, after de nOjVO review, a 1rms an a O? L..5 

the Opi'nion and Order of the ALJr' a cor;t of which is attached 
hereto :and, by this reference, I is made a part hereof. 

I ORDER 
I I : 

The order of the ALJ, dated May 1, 1978, is affirmed. 

WCB CASE NO. 77-4718 

THOMAS M. SEEFELD, CLAIMANT 
Jules Drabkin, Claimant's Atty. 
Jones, Lang, Klein, Wolf & Smith, 

I • 

Defense Atty. 
Request! for .Review by.,~Claimant 

I 

SEPTEMBER 2?r 1978 

Reviewed by Board Hembers Wilson and Phif-lips .. 

' Claimant seeks Board review of the Administrative Law 
Judge 1 s (ALJ) order which affirmed the carrier's denial of 
his claim. 

i The 
the Opi'nion 
hereto and, 

I ' 
Board, after de noro review, affirms and adopts 
and Order of the ALJ, a copy of which is attached 
by this reference,i is made a part hereof. 

I 
I . 

ORDER 
I 

i 
1 The order of the ALJ, dated April 17, 1978, is af-

firmed.· ,I 

-407-

.. 9 SEPTEMBER 29, 1978I WCB CASE NO. 77-5834
ALOHA ROSENBERG, CLAI ANT
Richardson,  urphy & Nelson,
Claimant's Attys.

SAIF, Legal Services, Defense Atty,
Request for Review by Claimant

Reviewed by Board  embers Wilson and Phillips.
! Claimant seeks Board rWiew of the Administrative Lav/

Judge'S' (ALJ) order which affirmed the Fund's denial of her
claim.

The Board, after de noyo review, affirms and adopts
the Opinion and Order of the ALJy, a copy of which is attached
hereto and, by this reference, is made a part hereof.

ORDERThe order of the ALJ, Lated  ay 1, 1978, is affirmed.

SEPTE BER 29^ 1978I WCB CASE NO. 77-4718
THO AS  . SEEFELD, CLAI ANT
Jules Drabkin, Claimant's Atty.
Jones, Lang, Klein, Wolf & Smith,

Defense Atty.
Request for .Review by.-Claimant

Reviewed by Board  embers Wilson and Phillips.
Claimant seeks Board review of the Administrative Law

Judge's (ALJ) order which affirmed the carrier's denial of
his claim,

The Board, after de nojvo review, affirms and adoptsthe Opinion and Order of the ALJ, a copy of which is attached
hereto and, by this reference,j is made a part hereof.

i ORDER

firmed,
The order of the ALJ, dated April 17, 1978, is af-

9
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CASE NO. 77-6924 

STEVE SNELL, CLAIMANT 
Evohl F. Malagon, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by the SAIF 

SEPTEMBER 29, 1978 

Reviewed by· Board Ilembers Wilson and Phillips. 

The Stat9 Accident Insurance Fund seeks Board review 
of the Administrative Law Judge's (ALJ) order which remanded 
claimant's aggravation claim to it for acceptance and payment 
of compensation to which he 1s enlllled. 

The Board, after de novo review, affirms and adopts 
the Opinion and Order of the ALJ, a copy of which is attached 
hereto and, by this reference, is made a part hereof. 

ORDER 

· The order of the ALJ, dated. Hay ~~, 19?9, is af f i1'm~d. 

Claimant's attorney is hereby granted a reasonable 
attorney's fee for his services in connection with this Board 
review in the amount of $250', payable by the Fund. 

WCB CASE NO. 77-5000 

ALICE SNIDER, CLAIMANT 
Sid Brockley, Clairnant 1 s Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant 

SEPTEMBER 29, 1978 

Reviewed by Board I1embers tHlson and Pl\illipg. 

Claimant seeks Board review of the Administrative Law 
Judge's (ALJ) order which granted her compensation equal to 
48° for 15% unscheduled back disability. Claimant contends 
this award is inadequate. 

The Board, after de nova review, affirms and adopts 
the Opinion and Order of the ALJ, a copy of which is attached 
hereto and, by this reference, is made a part hereof. 

· ORDER 

The order of .the ALJ, dated April 25, 1978, is affirmed. 
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STEVE SNELL, CLAI ANT
Evohl F,  alagon, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by the SAIF

WCB CASE NO. 77-6924 SEPTEMBER 29, 1978

Reviewed by Board  embers Wilson and Phillips.
The Stats Accident Insurance Fund seeks Board review

of the Administrative Law Judge's (ALJ) order which remanded
claimant's aggravation claim to it for acceptance and payment
of compensation to which he is entitled.

The Board, after de novo review, affirms and adopts
the Opinion and Order of the ALJ, a copy of which is attached
hereto and, by this reference, is made a part hereof.

ORDER

The order of the ALJ, dated  ay 25, 1979 , is iftllfWSd
Claimant's attorney is hereby granted a reasonable

attorney's fee for his services in connection with this Board
review in the amount of $250', payable by the Fund.

WCB CASE NO. 77-5000
ALICE SNIDER, CLAI ANT
Sid Brockley, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

SEPTE BER 29, 1978

Reviewed by Board  embers Wilson and Phillips.

Claimant seeks Board review of the Administrative Law
Judge's (ALJ) order which granted her compensation equal to
48° for 15% unscheduled back disability. Claimant contends
this award is inadequate.

The Board, after de novo review, affirms and adopts
the Opinion and Order of the ALJ, a copy of which is attached
hereto and, by this reference, is made a part hereof.

■ ORDER
The order of the T^J, dated April 25, 1978, is affirmed
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WCB CABB NO. 77-6372 

RALPH C. STATHEM, CLAIMANT 
Doblie ,i Bis chaff & Murray, 

Claimant's Attys. 
SAIF, ~egal Services, Defense 
Regues t: for ... Review ·by·· SAIF 

I 

~· 

Atty. 

1· 

BBPTBMBBR·29; 1978 

' ' 
1 Reviewed by Board Members Wilson and Phillips. 
I I . 
I The State Accident Insurance Fund seeks Boar~ review of 

the Administrative Law Judge's (A~J) order which granted claim~ 
ant compensation equal to 320° for 100% unscheduled permanent 
partial! dis~bility~--v 

- I 

I 
1 The 

Opinion! and 
hereto and, 

Board, after de novo review, affirms and adopts the 
Order of the ALJ, ~ copy of which is attached 
by this refer~nce,1is;made a part hereof._ 

I . 
0RDER 
I I The order of the ALJ, dat7d January 27, 1978, is affirmed. 

!Claimant's attorney islhereby granted a rea~onable attar~ 
ney's fee for his services in ~onRection with this Board review 
in the_~moW1t of $400, payable by the Fund. 

WCB CASE NO. 77-6346. 
WCB CASE NO. 77-7990 

HAROLD TIETZ~ CLAIMANT 
I 

Kirkpatrick & Howe, Claimant's:Attys. 
SAIF, Legal Services, Defense ~tty. 
Request: for Review by the SAIF 1 

' . I 
I 

SEPTEMBER 29, 1978 

' I • 

I Reviewed by Board Hemb~;s'Wilson arid l-1oore. 
. - I 
1 The State Accident Insurance Fund seeks Board review 

of that'.portion of the Administrative Law Judge's (ALJ) order 
which remanded ~laimant's low back claim to it for acceptance 
and payment of compensation. ' · 

The 
Opinion.and 
hereto ~nd, 

I 

Board, after de nova review, affirms and adopts the 
Order of the ALJ~ a copy of which is attached· 
by this reference, I is.made a part hereof. 

i 
' 

ORDER 

The order of the ALJ, dated April 20, .1978, is affirmed. 
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RALPH d. STATHE , CLAI ANT
Doblie,| Bischoff &  urray,

Claimant's Attys.SAIF, L'egal Services, Defense Atty
Request for-'Review by*'SAIF

! WCB CASE NO. 77-6372 SEPTE BER 23> 1378

; Reviewed by Board  embers Wilson and Phillips.
The State Accident Insurance Fund seeks Board review of

the Administrative Law Judge's
ant compensation equal to 320°
partial! disability... .

(ALJ) order which granted claim-
for 100% unscheduled permanent

The Board, after de novo review, affirms and adopts the
Opinion and Order of the ALJ, a copy of which is attached
hereto and, by this reference, is,made a part hereof.

ORDER ■ '
The order of the ALJ, dated January 27, 1978, is affirmed.
Claimant's attorney is hereby granted a reasonable attor

ney's fee for his services in connection with this Board review
in the amount of $400, payable by the Fund.

WCB CASE NO.
WCB CASE NO.

77-6346
77-7990

SEPTE BER 29, 1978

HAROLD TIETZ, CLAI ANT
Kirkpatrick & Howe, Claimant's'Attys
SAIF, Legal Services, Defense Atty.
Request' for Review by the SAIF'

1 Reviewed by Board  embers'Wilson arid  oore.
!The State Accident Insurance Fund seeks Board review

of that'portion of the Administrative Law Judge's {ALJ) orderwhich remanded 'claimant's low tack claim to it for acceptance
and payment of compensation. ‘

The Board, after de novo review, affirms and adopts the
Opinion,and Order of the ALJ, a copy of which is attachedhereto and, by this reference,I is.made a part hereof.

ORDER
The order of the ALJ, dated April 20 ,. 1978, is affirmed
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attorney is hereby gran-::ed a reasonable at tor-
ney' s fee for his services in connection with this Board review ~-
in the amount of $400, payable by t~e ·Fund. W 

SAIF CLAIM NO. EC 324243 

JEANNE BEATTY, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
Own Motion Order 

OCTOBER 6, 19 78 

On July 5, 1978 the State Accident Insurance Fund re
ceived a request from claimant to reopen her claim: attached 
to the claimant's letter were several medical reports from Dr. 
Post. 

The Fund forwarded the request and the attached medi
cal reports to the Board, stating that if the Board found the 
medical·evldence )Ustlfied reopehi~g ~laimant'Q claim,. pursu
ant to the Board's own motion authority, the Fund would not 
oppose it. 

Claimant was injured on September 2, 1971 while work
ing at Columbia Uanor Nursing Home. She filed a claim which 
was accepted and initially closed by a Determination Order, 
dated June 28, 1972; claimant's aggravation rights have ex
pired. 

According to Dr. Post's report of April 12, 1.978, 
claimant since her original injury and the surgery which was 
necessitated thereby has continued to exhibit limitations of 
motion of extension of the left elbow and to have chronic 
pain without s?ecific re-injury or aggravation. Dr. Post, 
in his report, stated he, planned to re-explore the +at~ral 
elbow and radial-humeral joint and requested that the claim 
be reopened. 

Th@ Board, after r~V~eW~P.5 ~he medicals attached to 
clairnant 1 s request,· concludes that claimant's claim for the 
industrial injury suffered on Septerr.ber 2, 1971 should be 
reopened from the date claimant was !admitted to Providence 
Hospital for the surgery performed-by Dr. Post and Dr. Geist 
and should receive compensation, as provided by law, from 
that date and until her claim is again closed pursuan~ to 
the provisions of ORS 656.278. 

IT IS SO ORDERED. 

-410- · 

Claimant's attorney is hereby granted a reasonable attor
ney’s fee for his services in connection with this Board review
in the amount of $400, payable by the Fund.

SAIF CLAI NO. EC 324243
JEANNE BEATTY, CLAI ANT
SAIF, Legal Services, Defense Atty.
Own  otion Order

OCTOBER 6, 1978

On July 5, 1978 the State Accident Insurance Fund re
ceived a request from claimant to reopen her claim; attached
to the claimant's letter were several medical reports from Dr
Post.

The Fund forwarded the request and the attached medi
cal reports to the Board, stating that if the Board found the
medical ■ evidence Justified reopdhift^ OlsilUJnt'G Cl^ilTl,. purSU”
ant to the Board's own motion authority, the Fund would not
oppose it.

Claimant was injured on September 2, 1971 while work
ing at Columbia  anor Nursing Home. She filed a claim which
was accepted and initially closed by a Determination Order,
dated June 28, 1972; claimant's aggravation rights have ex
pired.

According to Dr. Post's report of April 12, 1978,
claimant since her original injury and the surgery which was
necessitated thereby has continued to exhibit limitations of
motion of extension of the left elbov; and to have chronic
pain without specific re-injury or aggravation. Dr. Post,
in his report, stated he planned to re-explore the lateral
elbow and radial-humeral joint and requested that the claim
be reopened.

Th Board, aft r r vi wing the medicals attached toclaimant's request, concludes that claimant's claim for the
industrial injury suffered on September 2, 1971 should be
reopened from the date claimant was iadmitted to Providence
Hospital for the surgery performed’by Dr. Post and Dr. Geist
and should receive compensation, as provided by law, from
that date and until her claim is again closed pursuant- to
the provisions of ORS 656.278.

IT IS SO ORDERED.

m
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I 
I 

wi;~ -~~l:i NO. 1 a-io J1
• 

·I 
,( ' 

EARLENE HUFF, CLAIMANT · ~\-. :: 
Galton,I Popick & Scott, Claimant's Attys. 
G. HowJrd Cliff, Defense Atty.· 
Order df Dismissal 

I ' 

j • ··•"· •• 

' I 
j A request for review, havJng been duly f i-led with the 

wo rkerS:' Compensation Board inl the above entitled matter by 
the employer, and said request! for review riow having been with-
drawn, I · - · I , 

·1 IT IS THEREFORE ORDERED t·hat the request for review now 
pending before the Board is he1reby dismissed and the order of 
the Administrative Law Judge i 1s final by operation of law. 

I 

WCB CASE NO. 77-1688 

VIOLA E1
• JOHNSON, CLAIMANT I : 

Carney,! Probst, Levak & Cornelius-, 
Clairnan1:' s Attys. I 

SAIF, rlegal· Services, ·.Defense Atty. 
Request for Review by the SAIFI 
. I 

• I I 

OCTOBER 6, 1978 

. '· 

Reviewed by Board Members' Moore and Phillips. 
I , . . . 

i The State Accident Insurance Fund seeks Board review 
of the IAdministra tive Law Judg1e' s· (ALJ) order which granted 
claimant compensation equal to' 112° for 35% unscheduled back 
disabiiity. The Fund contend~ tdat this award is excessive. 

' Claimant, a 44-year-old dumper operator, sustained 
a back jstrain on August 7, 197i6 when she was knocked off a 
platform, landing on the ground. She ~as seen bi Dr. Benoit 

. ·1 

that s1me day. :J 

: Dr. Koch found claimanlt .medicaliy stationary on Sep
tember 114, 1976 and released h1er for work. Claimant• s claim 
was closed on October 20, 1976: with an award of compensation 
for te9porary total disability! from August 7, 1976 through 
September 14, 1976. . , · 

i 
'Claimant was hospital~zed in December 1976; Dr. Hockey 

~ diagnosed lumbosacral strain., He felt claimant's complaints 
were out of proportion to any •objective findings and believed 
that there was some functional: overlay. 

On February 15, 1977 the Fund issued its denial of claim
ant's claim for aggravation. 

-411-

j wg gftSE no. 78-103.
EARLENE HUFF, CLAI ANTGaltonJ Popick & Scott, Claimant's Attys
G. Howard Cliff, Defense Atty,
Order of Dismissal

19 7§

] A request for review.
Workers' Compensation Board in
the employer, and said request
drawn.

laving been duly fi-led with the
the above entitled matter by
for review now having been with-

IT IS THEREFORE ORDERED that the request for review now
pending before the Board is hereby dismissed and the order of
the Administrative Law Judge is final by operation of law.

WCB CASE NO. 77-168 OCTOBER 6, 1978

VIOLA E. JOHNSON, CLAI ANT
Carney,I Probst, Levak & Cornelius>

Claimant's Attys.
SAIF, L'egal-Services, Defense Atty
Request' for Review by the SAIF

Reviewed by Board  emb'ers'  oore and Phillips-

i The State Accident Insurance Fund seeks Board reviewof thejAdministrative Law Judge's (ALJ) order which grantedclaimant compensation equal to' 112° for 35% unscheduled back
disability. The Fund contends, that this award is excessive.

1

' Claimant, a 44-year-old dumper operator, sustained
a back jstrain on August 7, 197i6 when she was knocked off a
platform, landing on the ground. She was seen by Dr. Benoit
that same day.

Dr. Koch found claimant.medically stationary on September ,14 , 1976 and released h*er for work. Claimant's claim
was closed on October 20, 1976j with an award of compensation
for temporary total disability from August 7, 1976 throughSeptember 14, 1976 . •!

* Claimant was hospitalijzed in December 1976; Dr. Hockey
diagnosed lumbosacral strain. ' He felt claimant's complaints
v;ere out of proportion to any -objective findings and believed
that there was some functional; overlay.

On February 15, 1977 the Fund issued its denial of claim
ant's claim for aggravation.
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Lechny1.', a psychiatric social worker/psychothera
pist, reported, on February 17, 1977~ that claimant should be 
tre.at~d for organic pain; that she had no emotional overlay 
relating to her low back pain~. 

Dr. Hockey, on April 21, 1977 felt claimant's problem 
was muscular in nature and could find very little wrong with 
her. On November 14, 1977 Dr. Karasek found LS radiculopathy 
on the left which he related to her industrial injury. Dr. 
Robertson, on December 2, 1977, stated that a myelogram per
formed earlier was normal but claimant would continue to have 
low b~ck problema, He telt §b~ would not be able to return 
to her former job at the cannery and would be lirni ted in her 
activities. 

The ALJ found, based upon claimant's testimony, that 
her back hurts and pain radiates into her arms and leg when
ever she does very much work. She is unable to sit or stand for 
a prolonged period of time and she ~akes pain medication. Claim
ant's work experience has been in jobs that required at least 
a moderate amount of physical effort and she is unable.to re
turn to her former job or to any work with which she was fami
liar. However, she had been able to handle a tallying job at 
the cannery for one season (summer of 1977) and it is possible 
claimant could do similar work somewhere else in the future. 

The ALJ noted that claimant is capable of being re
trained quite successfully and, based upon her age, education, 
wo·rk experience, level of physical· impairment and probable 
retruin~~ilitYr concluded ~he_ had suffered a loss of wage 
earning capacity equal to 112° for 35%. The ALJ discounted 
the fact that most of claimant's work had been of a seas·onal 
nature and determined her loss of wage earning capacity, 
based upon her ability to work in the broad field of general 
industrial occupations. Ford v. SAIF, 7 Or App 549. 

The Board, after de nova review, feels that the award 
of the ALJ was somewhat high. Claimant is a middle-aged 
woman who, although preclud~a from hQI form~r occupationo, 
still is able to perform a variety of jobs for which she 
can be suitably retrained. The medical evidence does support 
an award equal to 80° for 25% unscheduled disability to ade
quately compensate claimant for her condition. 

ORDER 

The order of the ALJ, dated narch 30, 1978, is modified. 

Claimant is hereby.granted compensation equal to 80° 
for 25% unscheduled back disability. This award is in lieu 
of the award granted by the ALJ in his order, which in all 
other respects is affirmed. 

-412-
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Dr. Lechnyi;, a psychiatric social worker/psychothera
pist, reported, on February 17, 1977, that claimant should be
treated for organic pain; that she had no emotional overlay
relating to her low back pain..

Dr. Hockey, on April 21, 1977 felt claimant's problem
was muscular in nature and could find very little wrong with
her. On November 14, 1977 Dr. Karasek found L5 radiculopathy
on the left which he related to her industrial injury. Dr.
Robertson, on December 2, 1977, stated that a myelogram per
formed earlier was normal but claimant would continue to have
low baclc probl ms I li sh? would not be able to returnto her former job at the cannery and would be limited in her
activities.

The ALJ found, based upon claimant's testimony, that
her back hurts and pain radiates into her arms and leg when
ever she does very much work. She is unable to sit or stand for
a prolonged period of time and she takes pain medication. Claim
ant's work experience has been in jobs that required at least
a moderate amount of physical effort and she is unable-to re
turn to her former job or to any work with which she was fami
liar. However, she had been able to handle a tallying job at
the cannery for one season (summer of 1977) and it is possible
claimant could do similar work somewhere else in the future.

The ALJ noted that claimant is capable of being re
trained quite successfully and, based upon her age, education,
work experience, level of physical impairment and probable
rCtldinSlsilityf concluded she had suffered a loss of wage
earning capacity equal to 112° for 35%. The ALJ discounted
the fact that most of claimant's work had been of a seasonal
nature and determined her loss of wage earning capacity,
based upon her ability to work in the broad field of general
industrial occupations. Ford v. SAIF, 7 Or App 549.

The Board, after de novo review, feels that the award
of the ALJ was somewhat high. Claimant is a middle-aged
woman who, although pr cludsd from hQi form r occupations)Still is able to perform a variety of jobs for which she
can be suitably retrained. The medical evidence does support
an award equal to 80° for 25% unscheduled disability to ade
quately compensate claimant for her condition.

ORDER
The order of the ALJ, dated  arch 30, 1978, is modified.
Claimant is hereby .granted compensation equal to 80°

for 25% unscheduled back disability. This award is in lieu
of the award granted by the ALJ in his order, which in all
other respects is affirmed.
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, WCB CASE NO. 77-73lil 

JAMES l JONES' JR. ' CLAIMANT0·.f' . 
Gary K.l Jensen, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request: for Review by Claimant 

I 
Cross-r~quest by the SAIF 

OCTOBER 6, 1978 

Reviewed by Board Members ihlson, ~oore and Phillips. 

1 
Claimant .seeks Board ~eview of that portion of the or

der of ~he Administrative Law Jud~e (ALJ) which ordered the 
claim r 1emanded to the State Accident Insurance Fund £or the 
payrnen~ of certain monies to the court for disbursement in ac
cordande with the court's orde~. 

I I ' . 
: The State Accident Insurance Fund cross-requests Board 

review of the entire order of the ALJ. 
I , 

Claimant sustained a ~ompensable industrial injury on 
Decembe~ 1, 1976 and as a resuit thereof was entitled to re~ 
ceive c:ompensation for tempora·fY total disability in the amount 
of $3371.62 every two weeks commencing December 1, 1976 and con
tinuing' until his claim was clbsed oursuant to ORS 656. 268. 

i · l ~ 

1 On October 11, 1977 t~e Fund was served with a process 
issued out of the circuit court for the County of Washington, 
State o~ Oregon, in the form o~ an order directing "defendant's 
employe 1r" to withhold each and I every month from the disposable 
earning~ due or to become due claimant 25% thereof to be applied 
in a mahner specifieC in said brd~r and further ordered that 
"defendknt's employer" transmit the monies to the DHR-Support 
Unit in! Salem, Oregon. On thejsame date the Fund commenced 
withl1olding from the temporary'total disability due clairaant 
in the amount equal to 25% the~eof and which amounts to $84.40 
bi-weekly. These amounts withheld, however, were not paid as 
the court had directed by its order but were set aside in an 
"escrow" account. 

I 

l 
The Fund contends that it is not claimant's employer 

and that the money payable from the Fund to claimant cannot be 
classif~ed as "earnings". It ~urther contends that regardless 
of how _the r.i.oney due claimant ~rom the Fund is, classified, 
such money is not subject to the process of the circuit court 
and its ·order is void by reasori of ORS 656. 234 ·which provides 
that compensation and the right to receive• it are exempt from 

• • I • se.1.zure,on execution, attachment or garnishr.ient or by the pro-
cess of-any court .. 

. The claimant contends~that the withholding of 25% of 
the cornpensa tion due him from the Fund is contrary to the pro
visions of ORS 656.234; that the court order served upon the 

-413-

o
OCTOBER 6, 1978

JAMES tI JONES, JR., CLAI ANT
Gary K.i Jensen, Claimant's Atty.
SAIF, Legal Services, Defense Atty
Request' for Review by Claimant
Cross-request by the SAIF

; WCB CASE NO. 77-7311

j Reviewed by Board  embers VJilson,  oore and Phillips.

I Claimant seeks Board review of that portion of the or
der of the Administrative Law Judge . (ALJ) which ordered the
claim remanded to the State Accident Insurance Fund for the
payment of certain monies to the court for disbursement in ac
cordance with the court's order.

O

O

1 The State Accident Insurance Fund cross-requests Board
review 'of the entire order of the ALJ.

Claimant sustained a compensable industrial injury on
December 1, 1976 and as a result thereof was entitled to rer
ceive compensation for temporary total disability in the amount
of $3371. 62 every two weeks commencing December 1, 1976 and con
tinuing! until his claim was closed pursuant to ORS 656.268,

1 ' j
On October 11, 1977 the Fund was served with a process

issued but of the circuit court for the County of Washington,
State of Oregon, in the form of an order directing, "defendant'semployer" to withhold each and|every month from the disposable
earnings due or to become due claimant 25% thereof to be applied
in a manner specified in said order and further ordered that
"defendant's, employer" transmit the monies to the DHR-SupportUnit ini Salem, Oregon. On thelsame date the Fund commenced
withholding from the temporary'total disability due claimant
in the amount equal to 25% thereof and which amounts to $84.40
bi-we'ekly. These amounts withheld, however, were not paid as
the court had directed by its order but were set aside in an
"escrow" account. i

The Fund contends that it is not claimant's employer
and that the money payable from the Fund to claimant cannot be
classified as "earnings". It further contends that regardless
of how the money due claimant from the Fund is, classified,
such money is not subject to the process of the circuit court
and its'Order is void by reason of ORS 656.234 which provides
that compensation and the right! to receive’ it are exempt from
seizure 'On execution, attachment or garnishment or by the pro
cess of any court..

. t: The claimant contends '{that the withholding of 25% of
the compensation due him from the Fund is contrary to the pro
visions of ORS 656.234; that the court order served upon the
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has no validity as it was directed to the "defendant's 
employer" and neither the definition of employer [ORS 656.005(16)] Q 
nor.the test for determining an employer as defined in Oremus W 
v. Thri! Oregonian Publ ioh~n<;J c;9: , , 11 or App 4 4 4, fit the F~nd. 

Claimant also attempts to distinguish the instant case 
from the court's ruling in Calvin v. Calvin, 6 Or App 572, 
where claimant's permanent partial disability award was gar
nished, stating that in his case the compensation was for tem
porary total disability·. 

The matter was submitted on the record and no testimony 
~l\~ rakQn. 

The ALJ found the court order was valid although it was 
directed to "defendant's employer 11 because the Fund is author
ized to insure a contributing employer against liability which 
such employer may have on account.of an industrial injury. 

The ALJ further found that although earnings and wages 
might not alwoy5 be Bynonomo~~, in the present case the Fund did 
not contend that the 11 term" used was confusing and misleading 
and did not offer it as excuse for non-compliance with a court 
order. 

The contention that the ALJ should not follow the rul
ing in Calvin (supra.) in the present case because in Calvin the 
award was for permanent partial disability and here it was for 
temporary total disability was not persuasive. Compensation is 
compGn9Jtion wh@th~r it b~ for perman~nt F~rti~l ~isabilitt or 
for temporary total disability. In Calvin it was argued that the 
award was not subject to garnishment because of the provisions 
of ORS 656.234 and the court held that when that section was 
read along with the preamble to the workers' compensation law 
(O~S 656.004) it did not make payment exclusive to the workman. 
The ALJ also made additional distinctions between the instant 
case and Calvin, however, such distinctions merely support the 
ALJ's initial conclusions. 

On the question of penalties and attorney's fees the 
Fund contends that its conduct in making itself a stakeholder 
in the face of legislative doubt as to its responsibility as 
to when the money should be paid was not so unreasonable as to 
justify the assessment of penalties and an award of attorney's 
fees. In support of its contention· the Fund cites Norgard v. 
Rawlinson's New System Laundry, 30 Or App 399, in which the is
sue was whether or not an insurer acted unreasonably under ORS 
656.268(8) by refusing to pay compensation consisting of medi
cal expenses pending review. The ~efusal was based on the 
Board's interpretation of ORS 656.005(9) and ORS 656.313(1) 
that medical expenses were not compensation and the court held 
that the insurer's reliance on the Board's decision· was not un
reasonable as long as the insurer had a legitimate doubt from 
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Fund has no validity as it was directed to the "defendant's
employer" and neither the definition of employer [ORS 656.005(16
nor.the test for determining an employer as defined in Oremus
V. Thg Or gonian PubUshiing n or App 444, fit the Fund.

Claimant also attempts to distinguish the instant case
from the court's ruling in Calvin v. Calvin, 6 Or App 572,
where claimant's permanent partial disability award was gar
nished, stating that in his case the compensation was for tem
porary total disability.

The matter was submitted on the record and no testimony
wag f akQn.

The ALJ found the court order was valid although it was
directed to "defendant's employer" because the Fund is author
ized to insure a contributing employer against liability which
such employer may have on account of an industrial injury.

The ALJ further found that although earnings and wages
might not always b synonfros’us/ in the present case the Fund didnot contend that the "term" used was confusing and misleading
and did not offer it as excuse for non-compliance v^ith a court
order.

The contention that the ALJ should not follow the rul
ing in Calvin (supra.) in the present case because in Calvin the
award was for permanent partial disability and here it was for
temporary total disability was not persuasive. Compensation is
aomp nBation wh th r It b for p rman nt partial disability orfor temporary total disability. In Calvin it was argued that the
award was not subject to garnishment because of the provisions
of ORS 656.234 and the court held that when that section was
read along with the preamble to the workers' compensation law
(ORS 656.004) it did not make payment exclusive to the workman.
The ALJ also made additional distinctions between the instant
case and Calvin, however, such distinctions merely support the
ALJ's initial conclusions.

On the question of penalties and attorney's fees the
Fund contends that its conduct in making itself a stakeholder
in the face of legislative doubt as to its responsibility as
to when the money should be paid was not so unreasonable as to
justify the assessment of penalties and an award of attorney's
fees. In support of its contention' the Fund cites Norgard v.
Rav;linson's New System Laundry, 30 Or App 399, in which the is
sue was whether or not an insurer acted unreasonably under ORS
656.268(8) by refusing to pay compensation consisting of medi
cal expenses pending review. The refusal was based on the
Board's interpretation of ORS 656.005(9) and ORS 656,313(1)
that medical expenses were not compensation and the court held
that the insurer's reliance on the Board's decision- was not un
reasonable as long as the insurer had a legitimate doubt from
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a le~a~ standpoi~~ 9i it§ l~ab~l~ty, In the inBt�nt.case, how
ever, the ALJ seemed to feel {hat the Fund's actions had· been 
unreasonable because it did ncit rely on any appellate authority 
as was !the case in Norgard. Therefore, he awarded at~orney's 
fees ~id assessed penal ties. I ; 

I The ALJ concluded, based upon Calvin, that the monies 
in issue here should be paid ~s directed by the court. 

I I I 

. I The Board, on ae·novo review, agrees with the ALJ's 
conolugion ~~~~ -~h~ Pli~d ·shou~d damply wllh ~he orJer of the 
circuiti court which directed ";detendant's employer" to with
hold fr;om the compensation due claimant for temporary total 
disabi~ity a~ amount equal to l25~ of said amount and pay such 
amounts as directed by the court. 

I . ' . I . I The Board believes that this matter should have been 
handled exclusively in the cir1cui-t court, however, because the 
withhotding of compensation du1e claimant raises a question 
concernling a claim, claimant dlid have the right, pursuant to 
ORS 656;. 28 3 ( 1), to request a h1ear_ing on the propriety of such 
wi thhol1dihg. Claimant chose tt, u'se this approach. . 

I • I . ' . . . 
I The Board finds that 1the Fund was faced with a dilem

raa beca1use of the provisions o-f ORS 656.262 and 656.313 which 
would a:ppear to be in direct cbnfiict with the court order di
r~cting'I the Fund, a·s the insurbr for the employer, to withhold 
a certain amount of compensatibn due from it to claimant. If 
it fai~ed ~o ~omply w~th t~e c~ur~'s_ord~r it faced P?Ssible 
~Ofrl:~Ynf)-1:; if it complied with the order it would violate cer
tain pr~visions of the Workers]' Compensation Act. · Therefore, I • 
the Boa~d concludes that the Fund should not have been assessed 
penalti~s and directed to pay~ fee to claimant's attorney under 
the proVisions of ORS 656.262(8) and 656.382. The actions of 
the Fund were certainly not unreasonable; no matter what action 
it took' it would be a'violation of either an order or a statute. 

' .1 
I 

ORDER. 

I 

The order of the ALJ,,dated April 24, 1978, is amended. I ; 

Those portions of the~order directing the Fund to pay 
claimant compensation equal to·: 10% for temporary total disabil
ity compensation withheld fromlhirn from October 11, 1977 to the 
date of the ALJ's order and further directing it to pay claim
ant's attorney the sum of' $500:as a reasonable attorney's fee _ 
shall be deleted from the ALJ's order which in all other resoects 
is affirmed. ! · • 

• - - .: -- -· • � •• 

; 
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a l gal standpoint of liabilityi In th instant .GasC) however, the ALJ seemed to feel that the Fund's actions had'been
unreasonable because it did not rely on any appellate authorityas was|the case in Norgard. Therefore, he awarded attorney's
fees and assessed penalties.

The ALJ concluded, based upon Calvin, that the monies
in issue here should be paid as directed by the court.

! j
I The Board, on de‘novo review, agrees with the ALJ's

COnOlUSiOft fehSt thd Fund ’shouljd comply with the order of the
circuit court which directed "|defendant' s employer" to with
hold from the compensation due claimant for temporary totaldisability an amount equal to |25%' of said amount and pay such
amounts as directed by the court.

I The Board believes that this matter should have been
handled exclusively in the circuit court, however, because thewithholding of compensation du'e claimant raises a question
concerning a claim, claimant dtd have the right, pursuant to
ORS 656;. 283 (1), to request a hearing on the propriety of such
withholding. Claimant chose to use this approach.

I The Board finds that |the Fund was faced with a dilem
ma because of the provisions of ORS 656.262 and 656.313 which
would appear to be in direct conflict with the court order di
recting: the Fund, as the insurer for the employer, to withholda certajin amount of compensation due from it to claimant. If
it failjed to comply with the court's order it faced possible

i£ it complied with the 'order it would violate cer
tain provisions of the Workersj' Compensation Act. Therefore,
the Board concludes that the Fund should not have been assessed
penalties and directed to pay a fee to claimant's attorney under
the provisions of ORS 656.262(8) and 656.382. The actions of
the Fund were certainly not unreasonable; no matter what action
it tookiit would be a violation of either an order or a statute.;

ORDER.
The order of the ALJ,|dated April 24, 1978, is amended.
Those portions of the!order directing the Fund to pay

claimant compensation equal to-!lO% for temporary total disabil
ity compensation withheld fromjhim from October 11, 1977 to the
date of the ALJ's order and further directing it to pay claimant's attorney the sum of$500las a reasonable attorney's fee
shall be deleted from the ALJ's order which in all other respects
is affirmed. i
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CLAIM NO. A 689013 OCTOBER 6, 1978 

ALVIE E. LEACH, CLAIM.ANT • 
SAIF, Legal Services, Defense Atty. 
Ow~ M~tion OrdQr R@f@rring for Hca.~n5 

On ·June 27, 1978 claimant requested the Board to exer
cise its own motion jurisdiction pursuant to ORS 656.278 and 
reopen·his claim No A 689013. Claimant was unable to furnish 
the Board the date of the industrial injury but he did attach 
to hiB requtfit,m~~~Y~l reports from D~. Cronk which indicated 
that claimant's need for a laminectomy performed on January 
19, 1978 was related to an earlier industrial injury. 

The Board advised the State Accident Insurance Fund 
of the request for own motion relief and enclosed the reports 
from Dr. Cronk. On August 1, 1978 the Fund replied, stating 
that the claim records for claimant's industrial injury had 
been destroyed and it was, at the present time, investigating 
the matter in an attempt to rebuild the file a~d determine 
the Fund's responsibility, i£ Any. 

On September 14, 1977 the Fund informed the Board that 
it was providing the Board with copies of all of the medical 
information it had been able to lo~ate regarding claimant's 
clairq No. A 689013. l-·lany of the records have been destroyed A\ 
and some of the doctors involved are now deceased, including W 
the original treatinq doctor. The Fund stated, after review-
ing the medical information it had, especially Dr. Tsai's 
report of January 9, 1969, that it appeared claimant's injury 
was to the thoracic spine and not the low back. Additionally, 
Dr. Tsai's history describes a low back injury to claimant 
while lifting a car battery three or four years prior to 1969. 
Based on this information, the Fund contended that it had no 
responsibility for claimant's low back condition and that.the 
claim should not be reopened. 

The Board, after reviewing the medical information 
furnished to it by the Fund, concludes that there is n~ way 
of determining, based on such documentali6~, how thQ indug• 
tri~l injury occurred or what part of the body was injured. 
It is the Board's opinion that perhaps such information can be 
obtained if this matter is heard by an ALJ. Therefore, this 
matter is referred to·its Hearings ·Division to be set for a 
hearing to receive evidence of the parties concerned a~~, hope
fully, reconstruct the events sur'r,ounding the original injury 
and all subsequent incidents which may· have occurred since the 
~nitial injury which might have an affect upon claimant's pre
sent condition. 

Upon conclusion of the hearing,. the ALJ shall cause a 
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ALVIE E. LEACH, CLAI ANT
SAIF, Legal Services, Defense Atty.
Owft Motion Ordor R f rring for H aring

SAIF CLAIM NO. A 689013 OCTOBER 6, 1978
m

On ‘June 27, 1978 claimant requested the Board to exer
cise its own motion jurisdiction pursuant to OKS 656.278 and
reopen his claim No A 689013. Claimant was unable to furnish
the Board the date of the industrial injury but he did attach
to his rogu St reports from Dr. Cronk which indicatedthat claimant's need for a laminectomy performed on January
19, 1978 was related to an earlier industrial injury.

The Board advised the State Accident Insurance Fund
of the request for own motion relief and enclosed the reports
from Dr. Cronk. On August 1, 1978 the Fund replied, stating
that the claim records for claimant's industrial injury had
been destroyed and it was, at the present time, investigating
the matter in an attempt to rebuild the file and determine
the Fungi’s responsibility, if fifty.

On September 14, 1977 the Fund informed the Board that
it was providing the Board with copies of all of the medical
information it had been able to locate regarding claimant’s
claim No. A 689013,  any of the records have been destroyed
and some of the doctors involved are now deceased, including
the original treating doctor. The Fund stated, after review
ing the medical information it had, especially Dr. Tsai's
report of January 9, 1969, that it appeared claimant's injury
was to the thoracic spine and not the low back. Additionally,
Dr. Tsai's history describes a low back injury to claimant
while lifting a car battery three or four years prior to 1969.
Based on this information, the Fund contended that it had no
responsibility for claimant's low back condition and that.the
claim should not be reopened.

The Board, after reviewing the medical information
furnished to it by the Fund, concludes that there is no way
of determining, based on such documentatibft, hOW fehQ indUS"
trial injury occurred or v;hat part of the body v/as injured.
It is th Board's opinion that p rhaps such information can b 
obtain d if this matt r is h ard by an ALJ. Th r for , this
matt r is r f rr d to its H arings Division to b s t for a
h aring to r c iv  vid nc of th parti s conc rn d and, hop 
fully, r construct th  v nts surrounding th original injury
and all subs qu nt incid nts which may' hav occurr d sinc th 
initial injury which might hav an aff ct upon claimant's pr 
s nt condition.

Upon conclusion of the hearing, the ALJ shall cause a
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transc~ipt of the proceeding tb be prepared and shall submit 

J I I I 

to the :Board a copy thereof together with the ALJ' s recommen-
dation pn the merits of claimant's request for own motion re
lief. 

WC.B CASE NO. 77-6556 
. I 

CORAL MpNROE, CLAIMANT - l ' 
Allen, Stortz, Barlow, Fox & Susee, 

Claim'.ant' s Attys. i . 
sAif, LQgal ~Qrvie~~, D~£~~~~ i,ey. 
Request: for Review by Claimant· 

I 

OCTOBER 6, 1978 

Reviewed by Board l1eribers Wilson and Phillips. 

Claimant seeks Board r1vi~w of the order of the Adminis
trative1 Law-Judge (ALj) which.1ffirmed the Determination Order 
dated August 25, 1976 awarding claimant compensation for tem
porary total di~ability only. 

[ 
· I Claimant went to work for the employer on June 6, 1972; 

her jobl consisted of cutting t~rkey tails which moved by on a 
I . I 

conveyor belt at a level slightly above claimant's head. On 
August 15, 1972 claimant slipped on a piece of turkey which was 
lying oh the floor and fell. Claiman·t continued to work until 
Octoberj 5, 1972. I · 

Jon January 31, 1973 claimant sought medical care for the 
first tfme; she was examined bl Dr. 11arnerr a chiropractic phy
sician,:who diagnosed subluxations of the thoracic and lower 
cervica} spine with secondary tunctional disturbances. From 
that time forward claimant went through the process of many 
diagnos~s, evaluations, and suigical procedures~ 

· 1j I 

The.first medical doctor who treated claimant was Dr. 
Spady who felt that claimant had had a neck problem after her 
injury but he questioned the r1lationship betweep the injury 
as she described it and her subsequent neck trouble inasmuch 
as there had been a six-month interval between the industrial 
injury ~nd the first treatment'ljny ·nr. Warner. On March 12, 
1974 Dr~ Buza, after examining.claimant on consultation to 
Dr. Spady, found musculo-ligamentous strain, cervical area. 
He recommended hospitalization!for traction, massage and so 
forth. :on March 27 a myelogra:m of the lumbar and dorsal spine 
was normal. i 

1 ·I 
I 

On April 4, 1974 Dr. Buza and Dr. Spady perform~d an: 
anterior cervical fusion after''finding claimant had a marked 
narrowing of the disc space between CS and C6 with large spur 
formation. 
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# transcr|ipt of the proceeding to be prepared and shall submit
.I ^ fto the ;Board a copy thereof together with the ALJ's recommen-

dation pn the merits of claimant's request for own motion re-
1 ief.

WCB CASE NO. 77-6556 OCTOBER 6, 1978

m

CORAL  ONROE, CLAI ANT . |
Allen, Stortz, Barlow, Fox & Susee, - .

Claimant's Attys.
£AIF, L gal S rvic s, D f ns Request' for Review by Claimant;

j Reviewed by Board I^embers Wilson and Phillips.

I Claimant seeks Board review of the order of the Administrative' Law Judge (ALJ) which- affirmed the Determination Order
dated August 25, 1976 awarding
porary total disability only.

claimant compensation for tem-

I Claimant went to work for the employer on June 6, 1972?
her jobi consisted of cutting turkey tails which moved by on a
conveyor belt at a level slightly above claimant's head. OnAugust l5, 1972 claimant slipped on a piece of turkey which was
lying on the floor and fell. Claimant continued to work untilOctober I 5, 1972.

I On January 31, 1973 claimant sought medical care for thefirst time; she was examined b^Dr. Warner^ a chiropractic phy
sician,, who diagnosed subluxations of the thoracic and lower
cervical spine with secondary functional disturbances. From
that time forward claimant went through the process of many
diagnoses, evaluations, and surgical procedures

i ''The .first medical doctor who treated claimant was Dr.
Spady who felt that claimant had had a neck problem after her
injury but he questioned the relationship between the injury
as she described it and her subsequent neck trouble inasmuch
as there had been a six-month inter<^al between the industrial

by'Dr. Warner. On  archl2,
claimant on consultation to

injury and the first treatment
1974 Dr: Buza, after examining
Dr. Spady, found musculo-ligamentous strain, cervical area.
He recommended hospitalization |for traction, massage and so
forth. ‘On  arch 27 a myelogram of the lumbar and dorsal spine
was normal. • j

On April 4, 1974 Dr. Buza and Dr. Spady performed an.-
anterior cervical fusion after 'finding claimant had a marked
narrowing of the disc space between C5 and C6 with large spur
formation.
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October 10, 1974 Dr. Spady found cl~imant to be med-
ically stationary; she still had considerable complaints re- 0 
gard1ng bolh lne l~w bjck Jnd thQ c~rvical areaB hut h~ ~n~w 
of no particular treatment that would be effective in reliev-
ing claimant's symptoms. He recomIT)ended claim closure. How-
ever, the claim was not closed apparently because claimant's 
treating doctor decided not to release her to work. 

On M~rch 14, 1975 Dr. Ch~ster, who had been treating 
claimant since November 1974, agreed with Dr. Buza that the 
diagnosis was that of chronic lumbosacral strain with a probable 
degenerative ~ntervertebral disc disease. He. felt there was no 
need for further specific medi~al treai~enl and lh~l th@ ~lnim 
could be closed. His report indicated that he was under the im
pression that Dr. Buza was claimant's primary treating physician. 
Dr. Buza, on April 6, 1975, had recommended that claimant get 
another opinion from the University of Oregon Medical School; 
her examinations had been normal except for the cervical mus
cle spasm, but because of claimant's continuing complaints he 
had rnade such recommendation. 

Claimant continued to be treated by Dr. Buza who, on 
FGbrudry 24, 1976; stated he telt ~~aimant's condition was 
stable. 

On !~rch 15, 1976 Dr. Reilly examin~d claimant and found 
no neurological deficits. Dr. Anderson x-rayed the cervical () 
spine and ·reported a solid fusion·of CS-6 with degenerative 
joint disease at the facet joints of Cl-2, C3-4, and C4-5. 

Claimant returned to the care of Dr. Warner on April 

30, 1976; she was still complaining of arm pains A~~ Dr. WarnGr 
suggested 12 chiropractic treatments. Soon thereafter claimant 
was examined again by Dr. Spady who deferred to Dr. Buza on 
the decision of whether claimant's claim should be closed. 

Dr. Spady found claimant to be nervous, she possessed 
a normal gait and there was an absence.of muscle wasting or 
motor weakness although there were limitations in motion. He 
found no justification for such limitations. He did find pro
nounced convertible ligament tenderness present at the LS-Sl 
l~v~l hu! nonQ in thg c@rvicnl 5pine .e~i9n, 

1 On July 12, 1976 Dr. Buza again examined claimant and 
said there was no reason why she could not return to work; he 
had nothing further to suggest in the way of treatment and 
care and observed that claimant had a signific~nt component 
of subjective pain which was not supported by the objective 
evidence resulting from his examination of claimant. 

The employer requested-that the claim be closed and 
on 1 August 4, 1976 the Determination Order from which claimant 
ap~ealed was issued. 
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On October 10, 1974 Dr. Spady found claimant to be med
ically stationary; she still had considerable complaints re-
garding Loth the Isw baok and   iQ cervicfll areas but be Kuswof no particular treatment that would be effective in reliev
ing claimant's symptoms. He recommended'claim closure. How
ever, the claim was not closed apparently because claimant's
treating doctor decided not to release her to work.

On  arch 14, 1975 Dr. Chester, who had been treating
claimant since November 1974, agreed with Dr. Buza that the
diagnosis was that of chronic lumbosacral strain with a probable
degenerative intervertebral disc disease. He^ felt there was no
need for further specific medical treatment and that th$ ClSim
could be closed. His report indicated that he was under the im
pression that Dr. Buza was claimant's primary treating physician
Dr. Buza, on April 6, 1975, had recommended that claimant get
another opinion from the University of Oregon  edical School;
her examinations had been normal except for the cervical mus
cle spasm, but because of claimant's continuing complaints he
had made such recommendation.

Claimant continued to be treated by Dr. Buza who, on
February 24, 1376^ abated he £elt ?iaimant's condition was
stable.

On  arch 15, 1976 Dr. Reilly examined claimant and found
no neurological deficits. Dr. Anderson x-rayed the cervical
spine and reported a solid fusion'of C5-6 with degenerative
joint disease at the facet joints of Cl-2, C3-4, and C4-5.

Claimant returned to the care of Dr. Warner on April
30, 1976; she was still complaining of arm pains DP, WSinQI
suggested 12 chiropractic treatments. Soon thereafter claimant
was examined again by Dr. Spady who deferred to Dr. Buza on
the decision of whether claimant's claim should be closed.

Dr. Spady found claimant to be nervous, she possessed
a normal gait and there was an absence .of muscle wasting or
motor weakness although there were limitations in motion. He
found no justification for such limitations. He did find pro
nounced convertible ligament tenderness present at the L5-S1

 ou none in  he cervical spine regivni

o

o

I On July 12, 1976 Dr. Buza again examined claimant and
said there was no reason why she could not return to work; he
had nothing further to suggest in the way of treatment and
care and observed that claimant had a significant component
of subjective pain which was not supported by the objective
evidence resulting from his examination of claimant.

The employer requested - that the claim be closed and
on,August 4, 1976 the Determination Order from which claimant
appealed was issued.
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i A,Notice of Non-Referral for vocational Assistance was 
I - ' - . . . . . . 

issued on October 19, 1976 by the·Disability Prevention Divi-
sion .. :rt was based uoon the rnkdical records indicating the 
industr!ial injury res~l ted in ho permanent disability and -from 
an orthppedic standpoint it was medically possible for claim
ant to retur,n to her reg-ula;i; WQ;r;rt or work of a similar type. 
Furthermore, claimant had beeni released to return to her reg
ular jo'b and therefore, no vock tional handicap appeared to -
exist. ' Sponsors-hip of any typk o°f ·training program at that 
time w~s refused. / ; 

i Claimant was next exarn~ned by Dr. Parvaresh, a psychia
trist, :on October 21, 1976, whb stated that claimant displayed 
signs ~nd symptoms of anxiety ~elir6~1~, ~hronio but gradual 
exacerbation of the pre-existihg ~ension. He felt the anxiety 
tension was of life-long durattion and most likely would con
tinue ~c persist, however, th~ exacerbation was within reason
able medical probability due to her industrial accident and a 
long-term c~rnvalesc~n_!: period./ He_ stated that there were no ·. 

· or,nnp~dio rggtrictions on h@r1 a.cti vitY ami, tl1~;r;~t9r·e I claim
ant would be able to engage i~ gainful employment for which 
she hai the skill and trainin~. From the psychiatric stand
point, ;nr. Paryaresh did not believe claimant's psychiatric 
impairment was of such a degr~e that it would p~eclude her 
from seeking and maintaining ~mployment. He suggested that 
this, however, could be best ~nswered by the evaluation rehab
ilitation counselor \vho has a~ready evaluated claimant and 
knew the job availability, record of prior injury and current 

·i 

bA~k prohlt!IDQ. 
r 

; On November 9,- 1976, the:Disability Prevention Division 
reviewed her file and made an[1official referral of claimant to 
the Vocational Rehabilitation'Division; claimant was put on 
vocational assistance. The r~habilitation counselor found 
claimant had a significant vocational handicap on December 3, 
1976 and she was certified £of vocational rehabilitation ser
vice. :A job retraining plan ~as developed. Shortly thereaf
ter, claimant was examined by:Dr. Poulson who stated that 
clainant had limitations of motion of the cervical spine but 
they were not severe. He expressed his opinion that claimant 
had a full-blown chronic painlisyndrome with all of the mental
aberrations that go with it. - He.felt the best thing for.claim
ant was for her to be sent tol'the Pain Clinic; he found so much 
psychoiogical overlay present,that he did not feel any other 
type of treatment would be helpful. 

i .. 
, Dr. Seres advised Dr. •Poulson on February 15, 1977 that 

claimapt would n6t derive anyibe~efit by admission to the.Pain 
<?enter program on any basis. 1He.found only a slight possibil
ity of claimant's lowering her disability role or pain behavior. 
He felt that claimant's disabllity level should be determined 
at "mild to moderate". He recommended her claim be closed. 
However, he did note that claimant had chronic mechanical low 
back pain and cervical pain, 

_,._,,a_ 

#

I A- Notice of Non-Referral for Vocational Assistance was
issued on October 19, 1976 by the■Disability Prevention Divi
sion. • It was based upon the medical records indicating the
industrial injury resulted in no permanent disability and from
an orthopedic standpoint it was medically possible for claim
ant to return to her r gular wirK of a similar type.
Furthermore, claimant had beenj released to return to her reg
ular job and therefore, no vocational handicap appeared to
exist, ' Sponsorship of any type of training program at that
time was refused. :

i Claimant was next examined by Dr, Parvaresh, a psychia
trist, on October 21, 1976, who stated that claimant displayed
signs and symptoms ol anxiety neufdSiS, GhfOniO t)Ut (jr^ClUSl
exacerbation of the pre-existing tension. He felt the anxiety
tension was of life-long duration and most likely would continue to persist, however, the' exacerbation was within reason
able medical probability due to her industrial accident and along-term convalescent period.| He stated that there were no
■aythopedio rogtrictlong on heij activity and/ claim
ant would be able to engage in gainful employm.ent for which
she has the skill and training. From the psychiatric stand
point, |Dr, Paryaresh did not tJelieve claimant's psychiatric
impairment waa of such a degree that it would preclude her
from seeking and maintaining employment. He suggested that
this, however, could be best answered by the evaluation rehab
ilitation counselor who has already evaluated claimant and
knew the job availability, record of prior injury and current
baak ppobl ms.

I On November 9, 1976, the’Disability Prevention Division
reviewed her file and made an jofficial referral of claimant to
the Vocational Rehabilitation I Division? claimant was put on
vocational assistance. The rehabilitation counselor found
claimant had a significant vocational handicap on December 3,
1976 and she was certified for vocational rehabilitation ser
vice. ,A job retraining plan was developed. Shortly thereaf
ter, claimant was examined by'Dr. Poulson who stated that
claimant had limitations of motion of the cervical spine but
they were not severe. He expressed his opinion that claimant
had a full-blown chronic pain|syndrome with all of the mental-aberrations that go with it. |He.felt the best thing for'claim
ant was for her to be sent tojthe Pain Clinic; he found so much
psychological overlay present]that he did not feel any othertype of treatment would be helpful.

Dr. Seres advised Dr.ipoulson on February 15, 1977 that
claimant would not derive any|benefit by admission to the Pain
Center program on any basis, -i He-found only a slight possibil
ity of claimant's lowering her disability role or pain behavior
He felt that claimant's disability level should be determined
at "mild to moderate". He recommended her claim be closed.
However, he did note that claimant had chronic mechanical low
back pain and cervical pain.‘
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Yospe also examined claimant and agreed essentially 
with the findings made by Dr. Parvaresh. 

D~. P~Ul§6n stuted that although claimant ~aJ lul1 range 
of motion of her spine it was still possible for her to have 
pain in that range of motio:1 as she claimed; however, there was 
no way to measure such pain. He felt that clai..rr,ant had a large 
functional component overlaying her symptoms and that although 
claimant considered herself to 'be permunently and totally dis-
ablQd, i! wg~ hi~ ~~t~i~n that she was probably capable of work
ing. 

The ALJ found that there was a serious credibility issue 
in the case. He felt that clatmant's testimony night well appear 
to be a gross exaggeration when compared to much 9f the ~edical 
testimony. He found that some of the doctors felt .she had pain 
but even those doctors felt that she had converted or magnified 
~ha~ paln !ar beyond the exlsien6~ of ob1ectlve physical findings. 

The ALJ found that there wa·s also a question of how much 
weight be given to which particular medical opinions inasmuch as. 
there were obvious conflicts in said medical opinions both phy
siological and psychiatric. 

The ALJ found that the-objective findinga of the medical 
doctors did not support the subjective complaints of claimant. 
He did find that claimant had had surgery but that the only 
thing that tied the need of the operations to the original in
dustrial injury was the history given" by claimant. 

Th~ ALJ Wab of thQ irnpfQQgion thAt ~lAi~A~t was :able to 
work if she desired to do so and furthermore that none of her 
present problems were in any way connected with the alleged in
dustrial injury of August 1972. He believed that claimant was 
desperately trying to use pain which was in no way caused by 
the alleged injury of August 1972 in order to secure financial 
support. 

The ALJ found that the medical doctors were solely de
p@nd@nt upon olaimJnt!g ~ru~hfuln~~~ i~ ~~lAli~ij lh~ hislory 
of both the fall and the s~mpto~i she claim~d to have in assert
ing their opinions on medical causation and disability. Al
though it was true that claimant had operations and treatment, 
that did not prove any connection between said operations and 
tr~atment and the fall. He concluded that claimant had failed 
to prove any permanent disability relating to the claimed in
jury by a preponderance of the ~vidence. He stated, "Maybe 
claimant had a fall o"r accident.that injured her. But I find 
it did not happen, as set forth in the Form 801, on the pre
mises of· the employer in August 1972". For that reason he af
firmed the Determination Order. 

• 

____________ -_42.0_--'.'----------------------

Dr. Yospe also examined claimant and agreed essentially
with the findings made by Dr. Parvaresh.

Dy. PflUlSdh stated ttat although claimant hac3 fu11 range
of motion of her spine it was still possible for her to have
pain in that range of motion as she claimed; however, there v;as
no way to measure such pain. He felt that claimant had a large
functional component overlaying her symptoms and that although
claimant considered herself to 'be permanently and totally dis-
dbled, it WSS his ^^ihidh that she was prohaLly capable ot work
ing .

The ALJ found that there v:as a -serious credibility issue
in the case. He felt that claimant's testimony might well appear
to be a gross exaggeration when compared to much of the medical
testimony. He found that some of the doctors felt .she had pain
but even those doctors felt that she had converted or magnified
that pain far beyond the existence of objective physical findings

‘ The ALJ found that there was also a question of how much
weight be given to which particular medical opinions inasmuch as,
there were obvious conflicts in said medical opinions both phy
siological and psychiatric.

Th MjJ found that th ■obi ctiv findings of th rn dlcaldoctors did not support the subjective complaints of claimant.
He did find that claimant had had surgery but that the^only
thing that tied the need of the operations to the original in
dustrial injury was the history given' by claimant.

Th@ ALJ was of thQ improssion that alaiwaht was -able towork if she desired to do so and furthermore that none of her
present problems were in any way connected with the alleged in
dustrial injury of August 1972 . He believed -that claimant was
desperately trying to use pain v/hich was in no way caused by
the alleged injury of August 1972 in order to secure financial
support.

The ALJ found that the medical doctors were solely de
p nd nt upon olJirajnt’Q truthfuln ss in 5?dlatihg the historyof both the fall and the symptoms she claimed to have in assert
ing their opinions on medical causation and disability. Al
though it was true that claimant had operations and treatment,
that did not prove any connection between said operations and
treatment and the fall. He concluded that claiinant had failed
to prove any permanent disability relating to the claimed in
jury by a preponderance of the evidence. He stated, " aybe
claimant had a fall or accident that injured her. But I find
it did not happen, as-set forth in the Form 801, on the pre
mises of the employer in August 1972". For that reason he af
firmed the Determination Order.

«
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The Board,"on de novo ~evi~w, finds that the sole issue 
before ;the ALJ was extent 00f. c1ialm1an t Is permanent di~A:bili ~y' 
the compensabili ty -of c:ia:irffa'tr0}s:1cLiim was never at issue. The 
claim had been accepted, time 11oss benefit~ had been paid and . 
the cl aim was closed. Claimarit was not satisfied with· the ·award 
granted by the Determination Order and, therefore, under the 
provisicns .of ORS 65 6 .• 2 8 3, reque~ted a hearing. 

'. The Boar:d finds that, ·1ba~ed :p-on the substantial m_edi
cal evidence in the record, claimant had sustained as a result 
of her:fall on August 15, 197~ some permanent disability. D~. 
Poulsbh stated that claimant, lin his opinion, could return to 
work, 9ut he also stated thatjthere would be some residual dis
ability as a result of claimaryt's industrial injury. Dr. Buza, 
Dr. Spady and Dr. Poulson, all said that claimant coulc return 
to work, however, th.at does not equate t-o saying that claimant 
has su~fered no permanent partial d{sability. 

' . 
There is no evidence in the record that the surgery per

formed· by Dr. Buza, with the ~ssistance of Dr. Spady, on April 
4, 1974 was necessitated by ahything other. than the industrial 
injury~ Dr. SpaJy JlJ doubt hh~ Ali~lagio rglJtion~hip b@twe~n 
the injury and claimant's sub1eguent trouble and treatment·be
cause of the 'six-months inter{,al. but he' refused to respond to 
this q~estion catagorically. ·i 

l 
i 

The ALJ in his opiniop deal; with factors which pro
perly should be considered ini a case which involves comp_en
sability of a claim but t~at ~uestion was not before hi6i the 
only t,hing the ALJ hi\r;l· tQ g~t¢rrn_ine was how much, if any, wage 
earni~g capacity has claimant! lost as a result of the indus
trial 'injury sustained on Augp.st 15, 1972. 

I 

Granted that the medi~al reports are somewhat in con
flict 'and based to a large extent on the history related to 
the doctors by claimant which'. was not at all times reliable, 
the Board concludes that the .preponderance of the medical evi
dence justifies a finding that claimant has sustained some 
permatjent physical impairment. This impairment when considered 
with othe~ factors, e.g., cla1imant is 52 years old, has a nin_th 
grade 1education, has no cler~cal exoerience or skills but has 
alway~ engaged in manual labdr, and~apparently has only a fair 
prognosis'for retraining, pe~suades the Board_that the claimant 
has lost some of her wage earning capacity as a result of her 
indus{rial injury. The Board concludes that to adequately com
pensate claimant for such loss she should be granted an award 
equal to 20% of the maximum allowable by statute for unsched
uled disability. 

,ORDER 

The order of the ALJ, dated .May 16, 1978, is reversed. 
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The Board,'on de novo review, finds that the sole issue
before ithe ALJ was __extent of,_claimant * s permanent dlS&billtyj
the compensability of cia'iman’tpv’s’’^.claim was never at issue. The
claim had been accepted, time 'loss benefits had been paid and
the claim was closed. Claim.ant was not satisfied with- the award
granted by the Determination Order and, therefore, under the
provisions .of ORS 656.. 283, requested^a hearing.

The Board finds that, based upon the substantial medi
cal evidence in the record, claimant had sustained as a result
of her: fall on August 15, 1972 some permanent disaLility. Dl?.Poulsbh stated that claimant,jin his opinion, could return to
work, but he also stated that]there would be some residual dis
ability as a result of claimant's industrial injury. Dr. Buza,
Dr. Spady and Dr. Poulson, all said that claimant could return
to work, however, that does not equate to saying that claimant
has suffered no permanent partial disability.

, I.
There is no evidence in the record that the surgery per

formed' by Dr. Buza, with the assistance of Dr. Spady, on April
4, 1974 was necessitated by anything other,than the industrial
injury. Dr. spacJy did doubt tke r lationship b tw  nthe injury and claimant's subsequent trouble and treatment'be
cause of the ‘six-months interyal but he’ refused to respond to
this question catagorically.

The ALJ in his opinio'h deals with factors which pro
perly should be considered in| a case which involves compen
sability of a claim but that question was not before him; the
only thing th M J determine was how much, if any, wage
earning capacity has claimantj lost as a result of the indus
trial 'injury sustained on August 15, 1972.

Granted that the medical reports are somewhat in con
flict 'and based to a large extent on the history related to
the doctors by claimant which was not at all times reliable,
the Board concludes that the .preponderance of the medical evi
dence justifies a finding that claimant has sustained some
permanent physical impairmen-t:. This impairment when considered
with other factors, e.g., claimant is 52 years old, has a ninthgrade ^education, has no cleri^cal experience or skills but has
always engaged in manual labor, and apparently has only a fair
prognosis■for retraining, persuades the Board ,that the claimant
has lost some of her wage earning capacity as a result of her
industrial injury. The Board concludes that to adequately com
pensate claimant for such loss she should be granted an award
equal to 20% of the maximum allowable by statute for unsched
uled disability.

ORDER
The order of the ALJ,- dated  ay 16, 1978 , is reversed.
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is hereby .awarded cornpensc•.tio'n equal to 64 ° for 
· 20% unscheduled disability.. ' 

Claimant's attorney is awarded as a reasonable attorney's 
f~~ tgr hiB Bervice~ at Do8rd IQViQW a gum ~~u~l lo 251 of lhe 
compensation awarded claimant by this order, payable out of said 
compensation as paid, not to exceed $2,300. 

CLAIM NO. B 8186 

JACR N.· ~~~!M~6N, CLAIMANT 
SAIF, Legal Services, Defense Atty. 
own Motion Determination 

OCTOBER 6 , 19 7 8 

Claimant suffered a compensable injury on July 31, 1963 
when a pickup being backed up caught his left thigh between the 
tailgate and a piece of machinery. ·After conservative care the 
claim was closed on January 17, 1964 with an award for time loss 
bQni;rf i ~~ O}'i.ly. 

The claim was reopened at Dr. i1cHolick's request and 
claimant was granted compensation equal to 10% of the leg on 
September 23, 1964. 

On April 26, 1977 claimant requested that the Board ex- (i 
ercise its own motion jurisdiction and reopen his claim. Dr·. 
Brooke informed the Board, on June 4, 1977, that claimant's 
problems were probably the result o~ his 1963 injury.- Dr. 
Phifer saw claimant on August 18, 1977 and found degenerative 
a.rthri tis Of th~ lE!f t knGQ ~ hQ roooTILTTIQfldl:Hi art ~i'lhrogram and 
possibly an arthroscopy. The Fund, on December 19, 1977, ad-
~ised the Board that it would be responsible for providing 
claimant with additional medical treatment for his knee. 

Dr. Brooke performed a left anterior medial meniscec
tomy on January 24, 1978 and claimant returned ±o work on June 
1, 1973~ he has worked st~adily since that date with no time 
loss. 

On August~~, l~,a the Fund requested a determination 
of claimant's disability. The Evaluation Division of the 
1·lorkers' Compensation Department recommended that claimant 
be granted compensation for time loss from January 23, 1978 
through May 31, 1978, less time worked, and compensation 
equal to 10% loss of the leit leg. 

The Board concurs in this recommendation. 

-422-

claimant is hereby .awarded compensc'.tio’n equal to 64
20% unscheduled disability,.

for

Claimant's attorney is awarded as a reasonable attorney's
£ar hiB s rvic s at Board roviow a sura squal  o 25% of  he

compensation awarded claimant by this order, payable out of said
compensation as paid, not to exceed $2,300.

CLAI NO. B 8186 OCTOBER 6, 1978

JACK u: R5BTM36W, claimantSAIF, Legal Services, Defense Atty.
Own  otion Determination

Claimant suffered a compensable injury on July 31, 1963
when a pickup being backed up caught his left thigh between the
tailgate and a piece of machinery. ’After conservative care the
claim was closed on January 17, 1964 with an award for time loss
bon fits flhly.

The claim was reopened at Dr.  cHolick's request and
claimant was granted compensation equal to 10% of the leg on
September 23, 1964.

On April 26, 1977 claimant requested that the Board ex
ercise its own motion jurisdiction and reopen his claim. Dr'.
Brooke informed the Board, on June 4, 1977, that claimant's
problems were probably the result o'f his 1963 injury.- Dr.
Phifer saw claimant on August 18, 1977 and found degenerative
arthritis of th l ft knoo; hQ roGoiMi nd d an anthrogram andpossibly an arthroscopy. The Fund, on December 19, 1977, ad
vised the Board that it would be responsible for providing
claimant with additional medical treatment for his knee.

Dr. Brooke performed a left anterior medial meniscec
tomy on January 24, 1978 and claimant returned to work on June
1, 1973; he has worked steadily since that date with no time
loss.

On August 25, 1578 the Fund requested a determinationof claimant's disability. The Evaluation Division of the
Workers' Compensation Department recommended that claimant
be granted compensation for time loss from January 23, 1978
through  ay 31, 1978, less time worked, and compensation
equal to 10% loss of the left leg.

The Board concurs in this recommendation.
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I 
I 

.· I 
I 

I 
I 

ORDER 
I ,. 

: Claimant is hereby :gf~1~fe~ · temporary total disability 
benefit~ from January 23, 19781 through May 31, 1978, less 
time wo~ked, and compensation ~qu~l to 10% loss of the left 
leg. T:hese. awards are in addijtion to any previous awards 
claimant has received for his July 31, 1963 industrial injury. 

·I -
·, 

.1 . I 

WCB CASE NO. 77-7271 
I . I 

JAMES R. SCOTT, CLAIMANT 
i Welch, Bruun, Green & Caruso, · 

Claimant's Attys. ,j 
SAIF, I.Jegal Services, Defense Atty. 
Request .. for Review by Claimant! 

j" 
l 

OCTOBER 6, 1978 

I 
I 

Revlewed by ~Oard M~ffl~A!~ Wilgon, Moore and Phillip~. 
I 

. . I . : 
Claimant seeks Board review of the Administrative Law 

Judge's (ALJ) - order which affirmed the· carrier's denial of his 
claim ·~or aggravation. I 

I 
. . I . 

The majority of the B6ard, after de novo review, af-
firms and adopts the Opinion ?nd Order of the ALJ, a copy of 
which ~s attached heretQ ~na,,: by this reference, is made a par~ 
hereof~ The Board finds no etidence in the record to !nJlcale _ 
whether the 1970 or the 1974 injury is responsible for cl~im-
ant's present cornhtion. .i · 

! ORDER 

The order of the ALJ,;; dated May 11, 1978, is affirmed. 

' 

Board Member George A. Moore respectfully dissents as 
follows: 

The claimant's last award or arrangement of compensation 
was February 21, 1976. Dr. l\nderson's closing report of January 
6, 1975 found no muscle spas~ nor tend~rness but back flexion 
was limited to 50% due to pain.· Dr. Anderson released clai~ant 
to his regular occupation as~ millwright. 

The aggravation clairri is based on the medical reports ·of 
Drs. Anderson, Tilden and Thomas. Dr. Anderson's report of 
September 19, 1977 indicated 'claimant still had 50% loss of . 
range of motion due to pain, ,but also with tenderness and straight 
leg raising was done to 70° with tightness. Dr. Anderson felt 
claimant could not return torhis. millwright job. However, he 
felt, _clini~ally, there ~ere_no changes upon examination from the 

423-
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' ORDER
j Claimant is hereby granted‘temporary total disability

benefit's from January 23, 1978| through  ay 31, 1978, less
time worked, and compensation equal to 10% loss of the left
leg. These awards are in addition to any previous avzards
claimant has received for his July 31, 1963 industrial injury.

WCB CASE NO. 77-7271 OCTOBER 6, 1978JA ES R. SCOTT, CLAI ANT

Welch, Bruun, Green & Caruso,
Claimant's Attys.

SAIF, Eegal Services, Defense Atty.
Request for Review byClaimant'

i ■ II Reviewed by Board M fflliSlfS WilSOn, MOOIg and PlllUipSi
I I' Claimant seeks Board review of the Administrative Law

Judge's (ALJ)- order which affirmed the' carrier's denial of his
claim foraggravation.

. The m.ajority of the Board, after de novo review, af
firms and adopts the Opinion and Order of the ALJ, a copy of
Which is attached hersu this r f r nc , is made a parthereof:. The Board finds no evidence in the record to indicate
whether the 1970 or the 1974 injury is responsible for claim
ant's present condition.

I ORDER

The order of the ALJ,;; dated  ay 11, 1978, is affirmed.

Board  ember George A.  oore respectfully dissents as
follows: '•1

The claimant's last award or arrangement of compensation
was February 21, 1976. Dr. Anderson's closing report of January
6, 1975 found no muscle spasm' nor tenderness but back flexion
was limited to 50% due to pain. ' Dr. Anderson released claimant
to his regular occupation as 'a millwright.

The aggravation claim is based on the medical reports of
Drs. Anderson, Tilden and Thomas. Dr. Anderson's report of
September 19 , 1977 indicated‘claimant still had 50% loss of
range of.motion due to pain, jbut also with tenderness and straight
leg raising was done to 70® with tightness. Dr. Anderson felt
claimant could not return to|his. millwright job. However, he
felt, clinically, there were no changes upon examination from the

•-423-
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examination in 1974. I find this report ambiguous. 

Att~r ~l~~m ~lg5ure in 1975, claimant returned to his • 
millwright job and continued to \_..,-ork. In September 1977 Dr. 
Anderson found he could no longet return to such work; there-
fore, claimant's condition has worsened as he ·is now precluded 
from his regular occupation. This is supported by the reports 
of Drs. Tilden and Thomas and by claimant's testimony. 

I conclude claimant has proven a worsened condition re
lated to his original industrial injury which now precludes 
hi~ ~~tuf~ing l6 his ~eglilar o~~u~~t16n anct hi~ ~l~iffi f6~ ~g
gravation should be remanded-to the State Accident Insurance 
Fund for acceptance. 

WCB CASE NO. 74-3721 

FRANK A. STEINBECK, CLAIMANT 
Gary Susak, Claimant's Atty; 
SAIF, Legal Services, Defense Atty. 

OCTOBER 6, 1978 

Order Denying Request for Reconsideration 

On August 31, 1978 the Board entered its Order on Review 
in the above entitled matter which affirmed and adopted as its (it 
own the Administrative Law Judge's Amended Opinion and Order, -
dated November 4, 1976. 

On ~eptember 9, 19?9 claimant, by and through' his coun
sel, requested the Board to reconsider this order, specifically 
requesting that it rule on the ALJ's failure to assess penalties 
and award an attorney's fee based 'upon the administrative notice 
taken by the Board in its order that 'the amendments to ORS 656. 
273 made by Chapter 497, Section 1, Oregon Laws 1975, were made 
retroactive by Section 5 of tha~ Act. 

Qn ~~~t~ilWfl• ,~, 1976 the fund r~�ponded in oppoBition 
to claimant's request for reconsideration, stating that al
though the intent of the 1975· Legipl~ture was that the amend
ments to ORS 656.273 should be ·applied retroactively and one 
amendment was that a physician 1 s report indicating a need for 
further medical services was a cJaim for aggravation, in 
this case at the time (!lay 27, 1974) Dr. Vanderbilt advised 
the·Fund that claimant needed furth~r medicai services~ his 
report was not legally recognizable.'as a valid claim for ag
gravation. 

It is the position of the claimant that the Fund should 
be subjected tp penalties and a~torney's fees pursuant to ORS 
656. 262 "because of its "unreasonable" ·delay in denying the -
claim for aggravation.· It is the position of the Fund that 
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previous examination in 1974. I find this report ambiguous.

sidim slosurs in 1375i claimant r turn d to hismillwright job and continued to work. In September 1977 Dr.
Anderson found he could no longer return to such work; there
fore, claimant's condition has v/orsened as he 'is now precluded
from his regular occupation. This'is supported by the reports
of Drs. Tilden and Thomas and by claimant's testimony.

I conclude claimant has proven a worsened condition re
lated to his original industrial injury which now precludes
his i?5tU5?hing t6 his i'SgUnir aftd hiS Slsiw fft!? 9§-
gravation should be remanded-to the State Accident Insurance
Fund for acceptance.

WCB CASE NO. 74-3721 OCTOBER 6, 1978

FRANK A. STEINBECK, CLAI ANT
Gary Susak, Claimant's Atty:
SAIF, Legal Services, Defense Atty.
Order Denying Request for Reconsideration

On August 31, 1978 the Board entered its Order on Review
in the above entitled matter which affirmed and adopted as its
own the Administrative Law Judge's Amended Opinion and Order,
dated November 4, 1976.

On September 8, 1970 claimant, by and through' his coun
sel, requested the Board to reconsider this order, specifically
requesting that it rule on the ALJ's failure to assess penalties
and award an attorney's fee based‘upon the administrative notice
taken by the Board in its order that the amendments to ORS 656.
273 made by Chapter 497, Section 1, Oregon Laws 1975, were made
retroactive by Section 5 of that Act.

On Ssptsrab t 25i 1378 th Fund r spond d in oppositionto claimant’s request for reconsideration, stating that al
though the intent of the 1975' Legislature was that the amend
ments to ORS 656.273 should be -applied retroactively and one
amendment was that a physician's report indicating a need for
further medical services was a claim for aggravation, in
this case at the time ( ay 27, 1974) Dr. Vanderbilt advised
the Fund that claimant needed further medical services, his
report was not legally recognizable, as a valid claim for ag
gravation.

It is the position of the claimant that the Fund should
be subjected to penalties and attorney's fees pursuant to ORS
656.262 because of its "unreasonable" -delay in denying the
claim for aggravation.' It is the position of the Fund that

-424-
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:l . 
I 
l 

·I 
. ·j 

the te~t for determining -11 unr~asonablenessu is the actions 
of th~: l!arr ior Jt th@ tim@.in~lr::rn.e�.tion dnd not by application . . . . " 1~ ; . . . . 
of h1n9sight and a newly enac~eo;statute, which, initially, 
was sutYounded by some confus~on as to how it should be ap-
plied.;_ I 

' I 

·I . 
1 The Board, after givi~g consideration to the petition 

for rebonsideration and the F6ndis response thereto, concludes 
that the Fund's actions:couldinot .be considered to constitute 
unrea~On~~l~ qelay. At the time 1the Fund received Dr. Van
derbil~'s. report in May 1974,]it,was not a iegaliy recognize~' 
claim ~or aggravation and thejFund had no duty to issue a for
mal denial. Subsequently, ·a ~laim for aggravation was made 
by claimant's attorney on September 9, 1975 which was denied 
by the 1 Fund on October 7, 197~. · · 

I 

The Board concludes that: the Fund's conduct was not 
so "unreasonable" under the circumstances and law then exist
ing A{!.' eo jugt!ify thQ a~s~ssm~nt of a. pernilty ~mg. the award 
of atiorney's fees. Therefor~, the claimant 1 s request that 
the B~ard reconsider its Orde~ on Review, dated August 31, 
1978, !should be denied. I 

IT IS so 01:1:;-~D. I 
' 
1 

WCB CASE NO. 77-17?3 

CURT WILLIAMS, CLAIMANT 
I 

Pozzi,: Wilson, Atchison, Kahn & . 

O'Leary, Claimant's Atty. 
SAIF, :Legal Services, Defense! Atty. 
Request for Review by Claimari't 

OCTOBER 6, 1978 

Reviewed by Board l1embers Wilson and Phillips. 

The claimant seeks review by the Board of the Administra-· 
tive Law Judge's (ALJ) orderfwhich upheld the denial by the State 
Accident Insurance Fund of claimant's claim for a heart attack on 
October 6, 1976. : 

Claimant, who had wo~keq for the employer for six years 
as a damage appraiser, was admitted to the coronary care unit of 
Emanuel Hospital where he remained for one-and-a-half weeks. The 
final diagnosis was coronary;heart disease with acute partial 
thickness myocardial infarctton and chronic prostatitis. 

bn the day of the incident nothing eventful happened un
til clai~ant stopped at Wake~ouse·Motors to appraise a-damaged 
Dodge Dart. This car was jan\med up against a wall and because it 
had damage on the right front side it was necessary for claimant 

· -425-

m

the test for determining "unreasonableness” is the actions
8f  heicarrior a  he  ime, inlques ion and not by application
of hindsight and a newly enacted - statute, which, initially,
was surrounded by some confusion as to how it should be ap
plied. | i

I The Board, after giving consideration to the petition
for reconsideration and the Fund's response thereto, concludes
that the Fund's actions-could|not .be considered to constitute

delay. At the time'the Fund received Dr. Van
derbilt's report in  ay 1974,Jit,was not a legally recognized'
claim for aggravatio.n and thej Fund had no duty to issue a for
mal denial. Subsequently, -a claim for aggravation was made
by claimant's attorney on September 9, 1975 which was denied
by the. Fund on October 7, 1975.

' The Board concludes that: the Fund's conduct was not
so "unreasonable" under the circumstances and law then exist-
ing  o jus ify  hQ as5§ssiTien : Of a penal y award
of attorney's fees. Therefore, the claimant's request that
the Board reconsider its Orde,r on Review, dated August 31,
1978, ishould be denied.

i IT IS SO ORDERED.

WCB CASE NO. 77-1753 OCTOBER 6, 1978
CURT WILLIA S, CLAI ANT .
Pozzi,; Wilson, Atchison, Kahn

O'Leary, Claimant's Atty.
SAIF, .Legal Services, Defense Atty
Request for Review by Claimant

Reviewed by Board  embers Wilson and Phillips.
: The claimant seeks review by the Board of the Administra-'

tive Law Judge's (ALJ) order ;which upheld the denial by the State
Accident Insurance Fund of claimant's claim for a heart attack on
October 6, 1976.

Claimant, who had worked for the employer for six years
as a damage appraiser, was admitted to the coronary care unit of
Emanuel Hospital where he remained for one-and-a-half v:eeks. The
final diagnosis was coronaryiheart disease with acute partial
thickness myocardial infarction and chronic prostatitis.

On the day of the incident nothing eventful happened un
til claimant stopped at Wakehouse- otors to appraise a damaged
Dodge Dart. ^ This car was janmied up against a wall and because it
had damage on the right front side it was necessary for claimant
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push the car away from the wall. He did so~ took pictures 
and then pushed it back. At that time he felt no pain but as 
he was leaving Wakehouse t~tors he felt a little "tinalP" 
Cl ' 1 I .L , J -~ Y I 

al!MJ'n: s nex1... stop was Rosernare Auto Body in Vancouver. Ap-
parently, claimant's own car had some front end damage and on 
the way as the car \•:as rounding a curve the steerino wheel 
startGd to vibrate badly and caused claimant's arms-to hurt as 
he held the wheel. When claim~nt lowered his arms they felt 
b~tter, h~ relaxed and the pai~ went away. Claimant was at 
Rosemare for about 25 minutes and did an esti~ate on a bia 
Chrysler. He had no lunch and his ·next stop was at Lynn Kirby 
Ford where he was to check out a "total loss". This car, 
which claimant descri~~~ as a p!~9~ Qt junk, had front end 
damage and claimant testified that he had considerable diffi
culty in opening the hood which.was ~adly jammed~- He finally 
pulled the hood up and at th~t 'time, according to claimant, 
he felt "like something stuck on-~y chest and my arms felt 
like they were coming off". · ' 

Dr. Hattenhauer, a cardiologist, after reviewing the 
hospital records, expressed ht§ 9Finion tbat ~laimant's 
"heart burn" which occurred sometime prior to the heart at
tack was, in fact, angina pectoris·which claimant did not 
recognize. He did not feel either the effort put forth by 
claimant in holding his wheel which was vibrating as he 
drove to Vancouver or the lifting of the hood of the car 
at Lynn Kirby Ford was a material cause of claimant's par
tial thickness myocardial infarction. He stated that the 
.heart muscle was not receiving enough blood or oxygen through 
the narrow coronary artgrigg bu~ thi~ u~~ !-~ondit16n which 
took years to develop. He felt the main factors which led 
to the myocardial infarction were claimant's 1ong history 
of smoking and his rather high serum cholesterol. 

Dr. Wysham, also a cardiologist, testified that if 
claimant encountered a great amount of difficulty and had 
to pull or push hard for.at lea?t one minute in unlatching 
tqe hood of the automobile at Lynn Kirby Ford, it was his 
opinion that this would cause an abrupt strain on the heart. 
If the work effort was this strenuous, it was medically 
probable that the effort precipitated the heart strain 
which probably precipitated the myocardial infarction. Dr. 
Wysharn stated that the EKG's probably did not reflect a myo
cardial infarction, however, the three enzyme studies did 
shbw an elevation whicht although ~light, were significant. 
He concluded claimant had had a small myocardial infarction. 

The ALJ found evidence indicating that when claimant 
was walk_ing home two days prior t6, his admission to the hos
pital he developed a mild aching in his chest which radiated 
to both arms, more prominently into the left; it lasted three 
to 1 four minutes. Claimant had no more chest pain until 
early in the morning of the hos,ital admission when he was 
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to push the car away from tho wall. He did so, took pictures
and then pushed it back. At that time he felt no pain but as
he was leaving Wakehouse  otors he felt a little "tincjl^",
Claiwant's next stop was Rosemare Auto Body in Vancouver. Ap
parently, claimant’s own car had some front end damage and on
the way as the car v:as rounding a curve the steering wheel
started to vibrate badly and caused claimant's arms to hurt as
he held the wheel. When claimant lowered his arms they felt
better, he relaxed and the pain went away. Claimant was at
Rosemare for about 25 minutes and did an estimate on a big
Chrysler. He had no lunch and his next stop was at Lynn Kirby
Ford where he was to check out a "total loss". This car,
which claimant described as a pi?9? gt ]UnK; had front  nddamage and claimant testified that he had considerable diffi
culty in opening the hood which, vjas badly jamjaed,- He finally
pulled the hood up and at that'time, according to claimant,
he felt "like something stuck on-my chest and my arms felt
like they were coming off".

Dr. Hattenhauer, a cardiologist, after reviewing the
hospital records, expressed his ppiflitfn that Claimant'5
"heart burn" which occurred sometime prior to the heart at
tack was, in fact, angina pectoris' which claimant did not
recognize. He did not feel either the effort put forth by
claimant in holding his wheel which was vibrating as he
drove to Vancouver or the lifting of the hood of the car
at Lynn Kirby Ford was a material cause of claimant's par
tial thickness myocardial infarction. He stated that the
heart muscle was not receiving enough blood or oxygen through
th narrow coronary artori g but this was a- ^hdi-tion whichtook years to develop. He felt the main factors which led
to the myocardial infarction were claimant's long history
of smoking and his rather high serum cholesterol.

Dr. Wysham, also a cardiologist, testified that if
claimant encountered a great amount of difficulty and had
to pull or push hard for.at least one minute in unlatching
the hood of the automobile at Lynn Kirby Ford, it was his
opinion that this would cause an abrupt strain on the heart.
If the work effort was this strenuous, it was medically
probable that the effort precipitated the heart strain
which probably precipitated the myocardial infarction. Dr.
Wysham stated that the EKG's probably did not reflect a myo
cardial infarction, however, the three enzyme studies did
show an elevation which, although slight, were significant.
He concluded claimant had had a small myocardial infarction.

The ALJ found evidence indicating that when claimant
was walking home two days prior to'his admission to the hos
pital he developed a mild aching in his chest which radiated
to both arms, more prominently into the left; it lasted three
to four minutes. Claimant had ho more chest pain until
early in the morning of the hospital admission when he was
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his car to and from Varic~uver. Claimant Jescribed 
the pain as a dull pressure .-;ty,pe, .~ching in the middle of 
the chest which caused him to· pe'rspire lightly and had spread 
into both arms. It lasted forlover a half an hour and then 

I 
stopped. .. I 

The ALJ found that cla1mant ;lso had complained of 
dull aching chest pain around hoon on October 6 as he was 
driving to see his doctor for 1 re-check of his prostate 
p;i;9plem .. Claimant had told th~ i~vestigator for the Fund 
that when ·he went to Vancouverj to: appraise the damagecl V~
hicle he developed for the fir~t time aching and numbness 
in both arms while driving; h~ also told him that when he 
was raising the hood on the vehicle at Lynn Kirby Ford _he 
felt like someone had stepped bn his chest and squeezed the 
blood out of his arms.. As he Jdrove to his urologist' s of
f ice he started to sweat and became weak. l. 

I 
I 

The ALJ said he was unable to reconcile all of the 
versions of what had occurred 1prior to the ·heart attack. 
He found the claimant appeared tci be a hard working person 
and verv knowledaeable in his !business but the fact that he 
gave so-many ver;ions of what/happened failed to produce a 
reasonable conviction that the facts were actually as they 
were ultimately given to Dr. ~ys~am and upon which Dr. Wysham 
based his opinion. He concluded that claimant had not met 
his burden of proving that he.ihad suffered a compensable in
jury on October 6, 1976. He affirmed the denial of said· 
claim. i ,, 

The Board, on de novo ,/review, finds no great conf 1 ict 
in the stories which claimant,, related to different parties. 

I -

The chronology of events which occurred on October 6, 1976 
as told by claimant to the in~estigator for the Fund is~~
sentially the same as that reported by claimant at the hear
ing with the exception that he did not tell the investiqator 
about his visit to Wakehouse ~otors. At the hearing claim
ant testified that he did not:tell the investigator about 
this tri~ because he did not think about it. 

,j 

l 
The Board finds that the evidence indicates that claim-

ant expended a great deal of 1ffort in raising the _hood on 
the badly damaged car he was evaluating at Lynn Kirby Ford. 
Claimant testified at the he~iing that it had req~ired ~large 
effort" on his part to lift t.he hood. _ It was Dr. Wysham' s 
opinion that if claimant, in ~act, was exerting a great deal -
of effort either pulling or pushing hard and did this -for· 
a minute or two it was probable that he raised his blood pres
sure to a marked degree in the·course of so doing. It is well 

· known that isometric exercise" does, in fact, cause an abrupt 
rise in blood pressure. ' 

Dr. Wysharn said that·assuming claimant alreadi had pre-
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driving his car to and from Vancouver. Claimant' c3escribed
the pain as a dull pressure--ty-per .aching in the middle of
the chest which caused him to' perspire lightly and had spread
into both arms. It lasted fori over a half an hour and then
stopped.

The ALJ found that claimant also had complained of
dull aching chest pain around noon on October 6 as he was
driving to see his doctor for a re-check of his prostate
prpblem. Claimant had told the investigator for the Fund
that when 'he went to Vancouver] to; appraise the damaged Ve
hicle he developed for the first time aching and numbnessin both arms while driving? he] also told him that when he
was raising the hood on the vehicle at Lynn Kirby Ford he
felt like someone had stepped ;pn his chest and squeezed the
blood out of his arms.. As he 'drove to his urologist's of
fice he started to sweat and became weak.

The ALJ said he was unable to reconcile all of the
versions of what had occurred ^prior to the heart attack.
He found the claimant appeared to be a hard working person
and very knowledgeable in his
gave so many versions of what

business but the fact that he
happened failed to produce a

reasonable conviction that the facts were actually as they
were ultimately given to Dr. Wysham and upon which Dr. Wysham
based his opinion. He concluded that claimant had not met
his burden of proving that hejhad suffered a compensable in
jury on October 6, 1976. He affirmed the denial of said-
claim. iJ

The Board, on de novo.j review, finds no great conflict
in the stories which claimant''related to different parties.
The chronology of events which occurred on October 6, 1976'
as told by claimant to the investigator for the Fund is es
sentially the same as that reported by claimant at the hear
ing with the exception that he did not tell the investigator
about his visit to Wakehouse  otors. At the hearing claim
ant testified that he did notj tell the investigator about
this trip because he did not think about it.

The Board finds that the evidence indicates that claim
ant expended a great deal of effort in raising the hood on
the badly damaged car he was evaluating at Lynn Kirby Ford.
Claimant testified at the hearing that it had required "large
effort" on his part to lift the hood. .It was Dr. Wysham's
opinion that if claimant, in fact, was exerting a great deal •
of effort either pulling or pushing hard and did this for
a minute or two it was probable that he raised his blood pres
sure to a marked degree in the course of so doing. It is well
knov7n that isometric exercise' does, in fact, cause an abrupt
rise.in blood pressure.

Dr. Wysham said that'assuming claimant already Had pre-
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coronary artery qisease then such type of effort would 
likely cause an acute strain on his heart and would make the 
blood supply inadequate for the demands of his heart at that tj 
particular time and might well precipitate a myocardial in-
farction. Summing it u~, ~~ ~Ai&, a~sum{ng lhe facts at1·to 
be true, it was his opinion that it was a medical probability 
that claimant's effort aggravation or precipitated his cardiac 
condition and thereby precipitated a myocardial infarction. 

Dr. Wysham went further and stated that the symptoms 
claimant experienced following the hood lifting incident were 

IDOfQ diJgnogtie 0£ A MyO~A!8iAl !~fA~tlion lhan his prl~r 
symptoms; they were more severe, were associated with other 
symptoms such as sweating and weakness and persisted even af
ter his exertion ended. He stated that the lifting incident 
would not have to be inordinately severe to precipitate an in
farction in an unstable situation. He felt claimant's condi
tion at that time was indeed unstable based upon a.report by 
Dr. Moore which indicated that claimant had discomfort in his 
chest two days prior to October 6 while he was walking home. 

ThG BoJrd oonolUdQg that thQ IBQdi~al ~vi~~~~~ ,r~~o~~ 
derates in favo~ of a finding that claimant suffered a com
pensable injury as a result of the lifting· of the hood inci
dent at Lynn Ki~by Ford on October 6, 1976 and that this was 
within the scope and course of his emplo::yrnent, there"fore, the 
claim should have been accepted. 

ORDER 

The order of the ALJ, dated March 31, 1978, is reversed. 

Claimant's claim for an industrial injury sustained· on 
October 6, 1976 ls hereby remanded to the State Accident Insur
ance Fund for acceptance and for the payment of compensation, 
as provided by law, commencing on Oct9ber 6, 1976 and until 
claimant's claim is closed pursuant to the provisions of ORS 
656.268. 

Claimant's attorneys are awarded as a reasonable attor
neys' fee for their services both before the ALJ at the hearing 

and a.t Boa.rd- review a. sum of SL 000; pa.ya.bl@ by th@ stat@ Acci• 
dent Insurance Fund. 
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existing coronary artery disease then such type of effort would
likely cause an acute strain on his heart and would make the
blood supply inadequate for the demands of his heart at that
particular time and might well precipitate a myocardial in-
farction. Summing it up, hs gai<3, assuming the facts all' to
be true, it was his opinion that it was a medical probability
that claimant's effort aggravation or precipitated his cardiac
condition and thereby precipitated a myocardial infarction.

Dr. Wysham went further and stated that the symptoms
claimant experienced following the hood lifting incident were
moiQ diagnostic of a wyiaaudial iftfauition than his priorsymptoms; they were more severe, were associated with other
symptoms such as sweating and weakness and persisted even af
ter his exertion ended. He stated that the lifting incident
would not have to be inordinately severe to precipitate an in
farction in an unstable situation. He felt claimant's condi
tion at that time v;as indeed unstable based upon a.report by
Dr.  oore which indicated that claimant had discomfort in his
chest two days prior to October 6 while he was walking home.

ThQ Board oonolud g that th m dical  vidgncs ptspsn-derates in favor, of a finding that claimant suffered a com
pensable injury as a result of the lifting of the hood inci
dent at Lynn Kirby Ford on October 6, 1976 and that this was
within the scope and course of his employment, therefore, the
claim should have been accepted.

ORDER
The order of the ALJ, dated  arch 31, 1978, is reversed,
Claimant's claim for an industrial injury sustained on

October 6, 1976 is hereby remanded to the State Accident Insur
ance Fund for acceptance and for the payment of compensation,
as provided by law, commencing on October 6, 1976 and until
claimant's claim is closed pursuant to the provisions of ORS
656.268.

Claimant's attorneys are awarded as a reasonable attor
neys' fee for their services both before the ALJ at the hearing
and at Board r vi w a sum of SUOOO; payabl by th Stat Acci-
dent Insurance Fund.
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WCB :::ASE NO. 7~-28~12 
. ·i: -Ht:~_ 

RONALD E. YORK, CLAIMANT ·; · 
Nikolaus Albrecht, Claimant's ·!Atty. 
Souther, Spaulding, Kinsey, Wi!lli.amson & 

Schwabe, Defense Atty. I 
Roger Warren, Defense~ Atty. j 
Request for Review by Claimant 
Cross-appealed by· Aetna / , , 

OCTOBER 6, 1978 

Reviewed by Board Meibe~s Wilson, !bore and Phillips. 
I . 

The claimant seeks Bhard review of the Administrative 
Law J~dge's {ALJ) order whic~ remanded his claim for aggrava
~ion to Aetna Casualty and Surety Company for acceptance and 
payment of benefits as provided by law, directed Aetna to reim
burse Employers Insurance of tvausau for all sums heretofor pai_d 
to claimant, and to pay claim~nt's attorney $500 as a reason-
able attorney' s fee. ·1 · 

claimant contencts ii.e1 should hav~ b~~i, a.wardQd p@mtl ti@s 
for unreasonable delay in paiment of temporary total disability· 
benefits ~nd should have bee~ awarded temporary total disability 
benefits beginning April 6, 1.1977, less time worked. The carrier, 

I 

Aetna, cross-requests Board revi_ew, stating the iS'sue to be de-
termined o_n review _1,s which 9arrier is responsible for claimant's 
condition. 'i " 

I 
Claimant suffered a ,1conipensable injury to. his neck on 

M.arch 14, 1972 while in the employ of Tektronix, Inc., whose 
carrier was Aetna. The clai~ was closed by a Determination 
Order, dated June 6, 1973, w~ich granted claimant 16° for 5% 
unscheduled neck disability. i At the time of the 1972 injury 
claimant -was employed as a u~ility man and had been involved 
in a motor vehicle accident fn the course of his employment. 

·j 
In November 1976 claimant was transferred to spot weld-

ing and began to develop inc}eased symptoms. On April 6, 1977 
Dr. Fagan was consulted by ciaimant who was complaining of neck . ' . pain; he prescribed conservative treatment. The ALJ assumed 
that claimant contended Dr. fagan's letter constituted a claim 
of aggravation because when he requested a hearing on May 3, 
1977 he attached a copy of nt. Pagan's report thereto. 

:f 
J 

The ALJ found no ev~de~ce that Dr. Pagan's report was 
sent to Aetna nor to Employejs Insurance of Wausau which was 
furnishihg the emplo¥er workirs' compensation coverage in 1977. 

T~e ~J found that the evidence so overwhelmingly sup
ported a finding of aggravation of the 1972 injury that it would 
be futile to discuss the evidence, therefore, no discussion on 
~he merits of claimant's claim for aggravation was contained 
in the ALJ's order. ' 
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OCTOBER 6, 1978

RONALD E. YORK, CLAI ANT
Nikolaus Albrecht, Claimant'slAtty,
Souther, Spaulding, Kinsey, Williamson &

Schwabe, Defense Atty.
Roger Warren, Defense^ Atty.
Request for Review by Claimant
Cross-appealed by Aetna

WCB CASE NO. 77 287|2

Reviewed by Board  embers Wilson,  oore and Phillips.
The claimant seeks Board review of the AdministrativeLaw Judge's (ALJ) order whichj remanded his claim for aggrava

tion to Aetna Casualty and Surety Company for acceptance and
payment of benefits as provided by law, directed Aetna to reim
burse Employers Insurance of Wausau for all sums heretofor paid
to claimant, and to pay claimant's attorney $500 as a reason
able attorney's fee.

Claimant contemns Ke sKould havd feSSR SWJPdQd p@I13lti@5
for unreasonable delay in payment of temporary total disability
benefits and should have been awarded temporary total disability
benefits beginning April 6, 1977, less time worked. The carrier,
Aetna, cross-requests Board review, stating the issue to be de
termined on review is which carrier is responsible for claimant'scondition. -j

Claimant suffered a ;compensable injury to his neck on
 arch 14, 1972 while in the employ of Tektronix, _Inc., whose
carrier was Aetna. The claim was closed by a Determination
Order, dated June 6, 1973, which granted claimant 16° for 5%
unscheduled neck disability, j At the time of the 1972 injuryclaimant was employed as a utility man and had been involved
in a motor vehicle accident in the course of his employment.

In November 1976 claimant was transferred to spot weld
ing and began to develop increased symptoms. On April 6, 1977
Dr. Fagan was consulted by claimant who was complaining of neck
pain; he prescribed conservative treatment. The ALJ assumed
that claimant contended Dr. Fagan's letter constituted a claim
of aggravation because when he requested a hearing on  ay 3,
1977 he attached a copy of Dr. Fagan's report thereto.

The ALJ found no evidence that Dr. Fagan's report was
sent to Aetna nor to Employers Insurance of Wausau which was
furnishing the employer workers' compensation coverage in 1977.

The ALJ found that the evidence so overwhelmingly sup
ported a finding of aggravation of the 1972 injury that it would
be futile to discuss the evidence, therefore, no discussion on
the merits of claimant's claim for aggravation was contained
in the ALJ's order.
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ALJ did find that on May 25, 1977 Wausau paid tem-
porary total disability benefits for the period from March 15 Q 
to May_,~, 197?, less time workedr a11d ~h~ <whtGK ·ther,efor apparc w 
QO~ly was sent to Tektronix who then forwarded it to claimant. 
The ALJ was unable to learn the reason for Wausau's failure to 
forward the check directly to claimant; the Workers' Compensa-
tion Board has expressly prohibited the procedure utilized by 
Wausau. The ALJ found that claimant returned to work on July 
11, 1977 and on September 23, Wausau filed a Form 802 indi-
cating that the compensation for temporary total disability had 
been paid to claimant through July 8, 1977. Claimant had lost 
a day and a half from work on March 15.and 16, 1977 and on May 

G, 1~77 Dr. fagan had ~uthori2gd tim~ loss to be contlnuea un-
til claimant returned to work on July 11, 1977. The ALJ found 
that inasmuch as July 9 and 10 were not work days that claimant 
had been paid all the compensation due him. 

The ALJ found nothing in the record to indicate whether. 
compensation for the period between liay 5 and July 8 was paid 
but, although claimant contended he was entitled to penalties for 
unreasonable delay in the payment of compensation, he concluded 
there was a failure on the part of claimant to present evidence 
as to the dates compensation was paid, therefore, he did not 
award penalties but only a reasonable attorney's fee to claim
ant I s attorney. 

The majority of the Board, on de nova review, agrees 8 
with the conclusion reached by the ALJ but does not find the 
evidence supporting claimant's claim for aggravation so over
whelmingly convincing that a discussion on the merits o~ the 
claim would not be of assistance to those who choose to-read 
this order. 

The question before the ALJ was whether or not claim
ant's present condition was the result of an aggravation of his 
·1972 injury or of a new injury. It is true that Oregon has 
adopted the 11 Massachusetts-Michigan 11 ·rule for cases involving 
successive injuries and successive insurance carriers. Smith 
v. Ed's Pancake House, 27 Or App 361. Basically, that law states 
that if the second incident contributed independently to the in
jury, the second insurer is solely liable, even if the injury would 
have been much less severe in the absence of the prior condition, 
and even if the prior injury contri~uted to the major part of the 
final condition. The majority of the Board does not find that 
th~ ''Massachusetts-Michigan 11 rule is applicable in this case~ 
there is no medical ~vidence to indicate that there was any spe
cific incident subsequent to March·:14, · 19 72 which contributed 
independently to clai~ant's condition. To the contrary, the 
medical evidence indicates that the initial diagnosis was strain 
of cervical spine (and loss of,tooth) and after the claimant 
filed his claim on May 16, 1977 ior "recurrent neck pain" the 
medicals indicated that claimant 1 s primary complaints still were • 
of pain and discomfort in the po~ter~or cervical region radiating 
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The ALJ did find that on  ay 25, 1977 Wausau paid tem
porary total disability benefits for the period from  arch 15
to 1977, less time worked^ and t\\^ ChecK IherefOT appai=
Qntly was sent to Tektronix who then forwarded it to claimant.
The ALJ was unable to learn the reason for Wausau's failure to
forward the check directly to claimant; the Workers' Compensa
tion Board has expressly prohibited the procedure utilized by
Wausau. The ALJ found that claimant returned to work on July
11, 1977 and on September 23, Wausau filed a Form 802 indi
cating that the compensation for temporary total disability had
been paid to claimant through July 8, 1977. Claimant had lost
a day and a half from work on  arch 15.and 16, 1977 and on  ay
6, 1J77 Dr. ragan had authoris d loss to be continued un-til claimant returned to work on July 11, 1977. The ALJ found
that inasmuch as July 9 and 10 were not work days that claimant
had been paid all the compensation due him.

The ALJ found nothing in the record to indicate whether
compensation for the period between  ay 5 and July 8 was paid
but, although claimant contended he was entitled to penalties for
unreasonable delay in the payment of compensation, he concluded
there was a failure on the part of claimant to present evidence
as to the dates compensation was paid, therefore, he did not
award penalties but only a reasonable attorney's fee to.claim
ant's attorney.

The majority of the Board, on de novo review, agrees
with the conclusion reached by the ALJ but does not find the
evidence supporting claimant's claim for aggravation so over
whelmingly convincing that a discussion on the merits of the
claim would not be of assistance to those who choose to read
this order.

The question before the ALJ was whether or not claim
ant's present condition was the result of an aggravation of his
1972 injury or of a new injury. It is true that Oregon has
adopted the " assachusetts- ichigan"'rule for cases involving
successive injuries and successive insurance carriers. ' Smith
V. Ed's Pancake House, 27 Or App 361. Basically, that law states
that if the second incident contributed independently to the in
jury, the second insurer is solely liable, even if the injury would
have been much less severe in the absence of the prior condition,
and even if the prior injury contributed to the major part of the
final condition. The majority of the Board does not find that
the " assachusetts- ichigan" rule is applicable in this case;
there is no medical evidence to indicate that there was any spe
cific incident subsequent to  arch'14, 1972 which contributed
independently to claimant's condition. To the contrary, the
medical evidence indicates that the initial diagnosis was strain
of cervical spine (and loss of tooth) and after the claimant
filed his claim on  ay 16, 1977 for "recurrent neck pain" the
medicals indicated that claimant's primary complaints still were
of jpain and discomfort in the posterior cervical region radiating
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to both shoulders. The x-rays' of the cervical spine taken 1n 

1972 as well as the_x-rays taken in December 1977 reveal a nar
-;;QW Q~/i~ ~P?:9~ at the CS-6' l~\f:[i··with evidence of very mild de
generative changes. 

I 

The majority of the ~oard concludes that claimant's 
transfer to the job of spot welding in 1976 did not even 
slightly contribute to the ca~sation of claimant's present 
disabling condition; the claiciant's condition in 1977 is merely 
a recurrence of the symptoms ies~lting from his 1972 injury. 
Claimant ~ad had several intervening recurrences between 1972 
and 1977. Therefore, the cl~im for aggravation is valid -and the 
carrier on the risk at the time of the 1972 injury is respon
sible for claimant's present condition. 

jORDER 
' 

The order·-of the ALJ) dated--April 6, 1978, is affirmed. 
I 

I 
·' 

Board Hember ~eorge "-~ Hoo.re i'~~~~~trully·diQQQDtf;; db 
follows: 

I 
In November 1976 cl~imant's job was changed_ from that 

of a weld technician, a relatively light job, tc that of-spot 
welder whi,sh __ feq1ti.E,~~ reachirig acti':7ities and much vibration. 

' On April 12, 1977 Dr.. Fagan indicated that claimant's 
new job had worsened his condition from the increased lifting 
and bending and a job change :was recommended. 

I find claimant's sJmptoms were much m�-re severe in 
1977 from the repeated traum1 of his job, than they were in 
1972. After the 1972 injury ;claimant saw no physician for his 
problems from March of 1973 until Aoril 1977 and he continued 

II ~ 

working. 

· This case falls under the "r1assachusetts-Michigan" rule 
as the repeated trauma in 1976-1977 contributed more than 

I • 

slightly to his disabling condition. 
" 'i 

Further, I find thaf claimant had new symptoms after the 
197~ incident that were not ~resent after the 1972 injury, i.e., 
pain and numbness in his arm~, hands and shoulders. 

Claimant's testimony was that after the 1977 incident 
his neck pain was two to three•times worse than in 1972. · 

I 

' I conclude that claimant's work in 1976 and l'.3'77 of.re-
peated trauma was much more ~trenuous work a caused a new 
injury~ I would· remand the ciaim to Employc ~ Insurance of Wau
sau for acceptance as a new injury. 

_____ 11_:·--------~-~----...:.......:.J-431--------~-
er 

to both shoulders. The x-rays' of the cervical spine taken in
1972 as well as the.x-rays taken in December 1977 reveal a nar-JTWW '5i§'r ?pace at the C5-6' ieyei' with evidence of very mild de
generative changes. *

The majority of the Board concludes- that claimant's
transfer to the job of spot welding in 1976 did not even
slightly contribute to the causation of claimant's present
disabling condition; the claimant's condition in 1977 is merely
a recurrence of the symptoms resulting from his 1972 injury.
Claimant had had several intervening recurrences between 1972
and 1977. Th r -for r th Cisim for agcravation is valid-and thecarrier on the risk at the time of the 1972 injury is respon
sible for claimant's present condition.

1
jORDER

• The order-of the ALJ'J' dated-April 6, 1978, is affirmed.

follows:
Board I'lemBer deorge K Moord dlSSQntE

In November 1976 cla'imant's job was changed, from that
of a weld technician, a relatively light job, to that of•spot
welder which__required reaching activities and much vibration.

On April 12,' 1977 Dr. Fagan indicated that claimant's.'
new job had worsened his condition from the increased lifting
and bending and a job change |Was recommended.

I find claimant's symptoms were much more severe in
1977 from the repeated trauma of his job, than they were in
1972. After the 1972 injury iclaimant saw no physician for his
problems from  arch of 1973 until April 1977 and he continued
working.

'This case falls under the " assachusetts- ichigan" rule
as the repeated trauma in 1976-1977 contributed more than
slightly to his disabling condition.

Further, I find that claimant had new symptoms after the
1977 incident that were not present after the 1972 injury, i.e.,
pain and numbness in his arms, hands and shoulders.

Claimant's testimony was that after the 1977 incident
his neck pain was two to three’times worse than in 1972.

I conclude that claimant's work in 1976 and 1977 of.re
peated trauma was much more strenuous work an<J caused a newinjury; I would remand the claim to Employe:p^ Insurance of Wau
sau for acceptance as a new injury.

George A. rjcore, Board  ember
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CASE NO. 77-5878 

VERNON ZACHARY, CLAIMANT 
James H. Nelson, Claimant's Atty. 
Jones, Lan~, Klein, w~i, b Bmith; 

Defense Attys. 
Order of Dismissal 

OCTOBER 6, 1978 

A request for review, having been duly filed with the 
Workers' Compensation .Board in the above entitled matter by 
the claimant, and said request for review now having been with
drawn, 

!~!~THEREFORE ORDERED that the request for review now 
pending before the Board is hereby dismissed and the order of the 
Administrative Law Judge is final by operation of law. 

WCB CASE NO. 77-328 

PATRICK MANDELL, CLAIMANT 
Bmmons, ~yle, Kropp & Kryger, 

Claimant's ·Attys. 
SAIF, Legal Services, Defense Atty. 
Order of Ab atercien t 

OCTOBER 9, 1978 

On September 22, 
above entitled matter. 
a motion from the State 

1978, the Board issued its order·in the 
On September 29, 1978, the Board- received 

orc!~r. 
Acci~ent .n~urcrnGe fund to rgoonmidA~ tftit· 

The Board concludes···that a brief from both SAIF and the 
claimant should be presented.before it can properly reconsider 
its order. 

. 
Because the time for appealing from the Board's order is 

near expiration, the Board concludes that its Order on Review 
entered in the above entitled matter should-be abated until such 
time as the Board, after studying the briefs of each party and 
reviewing the record, can make a decision on SAIF's motion. 

-Pending that decision the provisions of ORS 656.295(8) should 
be tolled. 

IT IS SO ORDERED. 

-432-
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VERNON ZACHARY, CLAI ANT
James H. Nelson, Claimant's Atty.
Jones, Lang, Klein, WSi£ & Smith;

Defense Attys.
Order of Dismissal

WCB CASE NO. 77-5878 OCTOBER 6, 1978

A request for review, having been duly filed with the
Workers' Compensation Board in the above entitled matter by
the claimant, and said request for review now having been with- -
drawn,

IT Ig THEREFORE ORDERED that the request for review nowpending before the Board is hereby dismissed and the order of the
Administrative Law Judge is final by operation of law.

WCB CASE NO. 77-328 OCTOBER 9, 1978
PATRICK  ANDELL, CLAI ANT
Emmons, Kyle, Kropp & Kryger,

Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Order of Abatement

On September 22, 1978, the Board issued its order-in the
above entitled matter. On September 29, 1978, the Board received
a motion from the State Accident InSUrdllCe TUIld tO rOGOnsidfiS thife'
order.

The Board concludes'that a brief from both SAIF and the
claimant should be presented before it can properly reconsider
its order.

Because the time for appealing from the Board's order is
near expiration, the Board concludes that its Order on Review
entered in the above entitled matter should be abated until such
time as the Board, after studying the briefs of each party and
reviewing the record, can make a decision on SAIF's motion.
Pending that decision the provisions of ORS 656.295(8) should
be tolled.

IT IS SO ORDERED.

m
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' I 

I Q}tII:1 CLAIM NO. A ]5,6144 
. +-~. 

MARVIN A. BISCHOFF, CLAIMANT I 
SAIF, Legal Services, Defense ~tty. 
Own Motion Order i 

I .. 
I 

----~-.,. 

OCTOBBR 11, l~7e 

. In 19~3-claimant suff~red a compensable injury to his 
right eye. His claim was accepted and claimant received medi
cal care from Dr. Goldman, an )ophthalmologist in Portland. On 
AUWU~t ~, l~~J claimant'.s claim ~as closed. His aggravation 
rights have expired. .! 

,I 
I 

On September 12, 1977~/the State·Accident Insurance 
Fund received a letter from Dr. Neal which stated that claim
ant had been seen by him overithe past seven years and was 
last seen on August-.15, 1977 for '·a rq.utine eye examination. 
Dr. Neal stated, after the exJmi~ation and because of claim
ant's concern over the second~ry exotropia of the right eye 
resulting from his old industrial injury, that he would rec
ommend that the exodeviation be surgically corrected. Dr·. -
Neal requested that the claimant's claim be reopened and claim
~nt be provided the opportunity for possible restoration of 
normal visual acuity by meansiof:excision of the secondary 
cataract and fitting of a contact lens. 

·1 

On September 27, _l9781the Fund forwarded Dr. Neal's 
letter and copies of pertinent documents from the Fund's claim 
file to the Board, stating th'k.t if the Board found the evidence 
justified gran-1::.lng claiman-l::. 1 s'I ~~~u~~i! for own moti9n relief 
pursuant to ORS 656.;278 which Dr'. Neal's letter was inter
preted to be, it would not oppose reopening of the claim~ 

' 
The Board concludes that the reports furnished it by 

the Fund do justify reopening'. claimant's claim designated as 
No. A 356244 relatin~ to a 1g~3 injury and for the payment to 
claimant of compensation, as .:provided by law, from the date the 
recommended surgical procedur'e - is performed and until the claim 
is closed pursuant to the pr~visions of ORS 656.278. 

IT IS SO ORDERED. :1 
I 

[ 
,._ 

I 
-1 

,, 
'! 
,! 
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m
OCTOBER 111 137?' SAII' CLAIM NO. A '356244, :k

 ARVIN A. BISCHOFF, CLAI ANT
SAIF, Legal Services, Defense AttyOwn  otion Order

In 1953 claimant suffered a compensable injury to his
right eye. His claim was accepted and claimant received medical care from Dr. Goldman, an [ophthalmologist in Portland. On
August 5/ claimant's claim was closed. His aggravation
rights have expired. j

On September 12, 1977jthe State-A.ccident Insurance
Fund received a letter from Dr. Neal which stated that claim
ant had been seen by him over[the past seven years and was
last seen on August-15, 1977 for a routine eye examination.
Dr. Neal stated, after the examination and because of claim
ant's concern over the secondary exotropia of the right eye
resulting from his old industrial injury, that he would rec
ommend that the exodeviation be surgically corrected. Dr-.
Neal requested that the claimant's claim be reopened and claim
ant be provided the opportuni-ty for possible restoration of
normal visual acuity by means|of•excision of the secondary
cataract and fitting of a contact lens.

'IOn September 27, 1978'j the Fund forwarded Dr. Neal's
letter and copies of pertinent documents from the Fund's claim
file to the Board, stating that if the Board found the evidence
justified granting claimant’s
pursuant to ORS 656.278 which for own motion r li fDr-. Neal's letter was inter
preted to be, it would not oppose reopening of the claim.

The Board concludes that the reports furnished it by
the Fund do justify reopening claimant's claim designated as
No. A 356244 relating to a 19;53 injury and for the payment to
claimant of compensation, as .provided by law, from the date the
recommended surgical procedurje is performed and until the claim
is closed pursuant to the provisions of ORS 656.278.

IT IS SO ORDERED.

433- -
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CASE NO. 76-5851 
WCB CASE NO. 77-2452 

LONNIE FRASURE, CLAIMANT 

OCTOBER, 11, 1978 

Y~urri, Rose & Burnham, Clatm~nt'o Attys. 
Lindsay, Nahstoll, Hart, Neil & Weigler, 

Defense A ttys. 
Souther, Spaulding, Kinsey, Williamson_ & 

Schwabe, Defense Attys. 
Amended Order on Review 

6n Se-;;:iter,-:ber 2 3, 19 7 8 the Board issued its Order on 
Review in the above enti tlec: matter.. The order contains an 
error in the fourt~ line of the _next to the last paragraph 
on p2.ge 5 thereof, to-wit: "September 13, 1976 industrial 
injury 11 • It should read "September 13, 1975 industrial in-
jury". · · 

SAIF CLAIM NO, B 86026 

CHARLES L. HOOVER, CLAIMANT 
SAIF, Legal Services, Defense Atty . . 
Own Motion Order 

OCTOBER 11, 1978 

On July 12, 1978 claima~t petitioned the Board to exer
cise its own motion jurisdiction, pursuant to ORS 656.278, and 
reopen his·claim for an injury suff~red on August 20, 1964. · 
Claimant's aggravation rights have expired. In support of his 
request, claimant enclosed surgical and medical reports from 
Emanuel Hospital of a recent date and the closing order dated 
July 7, 1965 issued by the State Industrial Accident Commission 
(predecessor to the State Accjdent Insurance Fund). 

On July 28, 1978 the Fund was furnished copies of claim
ant's petition and the medical attachments and requested to ad
vise the Board of its position within 20 days. 

an August 8, 1978 the Fund indicated that claimant's 
claim had been closed since July 7, 1965 and it had received 
no correspondence concerning it until the Board's letter. 
The Fund·asked for additional time to obtain more recent data. 

On September 27, 1978 the Fund advised the Board that 
it had up-to-date information which indicated that claimant's 
present cervical spine condition was the result of an off-the
job injury in April 1978. It opposed reopening claimant's 
claim. 

The Board, after thorough consideration of the me~i
cal reports submitted ~oth by claimant and the Fund,. concludes 

-434-
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WCB
WCB

CASE NO.
CASE NO.

76-5851
77-2452

OCTOBER 11, 1978
Q

LONNIE ERASURE, CLAI ANT
Yturri, Rose & Burnham^ Claim^f;-t'5  tyS.
Lindsay, Nahstoll, Hart, Neil & Weigler,

Defense Attys.
Souther, Spaulding, Kinsey, Williamson. &

Schwabe, Defense Attys.
Amended Order on Review

6n September 23, 1978 the Board issued its Order oh
Review in the above entitled matter.. The order contains an
error in the fourth line of the .next to the last paragraph
on page 5 thereof, to-wit: "September 13, 1976 industrial
injury". It should read "September 13, 1975 industrial in
jury".

OCTOBER 11, 1978SAIF CLAI NO. B 86026

CHARLES L. HOOVER, CLAI ANT
SAIF, Legal Services, Defense Atty
Own  otion Order

On July 12, 1978' claimant petitioned the Board to exer
cise its own motion jurisdiction, pursuant to ORS 656.278, and
reopen his-claim for an injury suffered on August 20, 1964.
Claimant's aggravation rights have expired. In support of his
request, claimant enclosed surgical and medical reports from
Emanuel Hospital of a recent date and the closing order dated
July 7, 1965 issued by the State Industrial Accident Commission
(predecessor to the State Accident Insurance Fund).

On July 28, 1978 the Fund was furnished copies of claim
ant's petition and the medical attachments and requested to ad
vise the Board of its position within 20 days.

On August 8, 1978 the Fund indicated that claimant's
claim had been closed since July 7, 1965 and it had received
no correspondence concerning it until the Board's letter.
The Fund asked for additional time to obtain more recent data.

On September 27, 1978 the Fund advised the Board that
it had up-to-date information which indicated that claimant's
present cervical spine condition was the result of an off-the-
job injury in April 1978. It opposed reopening claimant's
claim.

The Board, after thorough consideration of the medi
cal reports submitted both by claimant and the Fund,, concludes

O
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I 

that claitilant had failed to es:tab_lish that his present condi
t~~\li. ig rQla!Qd to th@ 1~64 in'jur,y ~ Cla.imant' 5 J.i~t1t-~9n for 
own motion relief should be d~hied. 

j 

IT IS SO ORDERED. .1 
I 
I 
I 

I 
.! 

WCB CASE NO. 77-2528 
l 
r 

JUNE MARIE LEVY, CLAIMANT i 
Kennedrr Bowles & Tows~ey, I 

Claimant's Attys. I 
Cheney & Kelley, Defense Atty9 • 
Request for Review by Employ~~ 

! 
! 

OCTOBER 11, 1978 

Reviewed.by.Board Members Wilson and Phillips. 
I 

The employer seeks Bohrd review of that portion of the 
tdministral~ve L~w Jua~gtg (ALJ} ord@r which remanded Gla1mant'~ 
back claim to it for acceptanbe and payment 'of compensation.· · 

The Board, after de nbvo review, affirms and adopts the 
Opinion and Order of the ALJ,I a copy of which is attached hereto 
and, by this reference, is ma~e a part hereof. 

I 
! ORDER 
I 

l'he order of the ALJ,: dated April 17, 1978, is affirmed. 
. I 

Claimant's attorney i 1s hereby granted a reasonable attor·~ 
ney' s fee for his services in1 connection with this Board review 
in the amount of $250, payab~e by the carrier • 

. , 
·j 
' .l 

WCB CASE NO. 77-4120 

MARVA D. McKINNEY (KAREEM), 
Charles Paulson, Claimant's 
Souther, Spaulding, Kinsey, 

& Schwabe, Def~nse Attys. 
Order of Dismissal 

QLAIMANT 
~tty. 
Williamson 

I 

OCTOBER 11,. 19 7 8 

On June l6, i978 an order of an Administrative Law 
Judge (ALJ) was entered in the above entitled matter which 
granted claimant an award of ·80° for 25% unscheduled low 
back disability. On. June 6, ·1978 the Board acknowledged 
receipt of a request for review of said order by the claim
ant and on July 21, 1978 it acknowledged receipt of a cross
request for review by the employer. 

-435-

that claimant had failed to establish that his present condi-
is rslat il to tho 1364 irijur-y; Claimant's

own motion relief should be denied.

OCTOBER 11, 1978

IT IS SO ORDERED.

WCB CASE NO. 77-2528j
JUNE  ARIE LEVY, CLAI ANT |
Kennedy, Bowies & Towsley,Claimant's Attys.
Cheney & Kelley, Defense Attys.
Request for Review by Employer

Reviewed.by. Board  embers Wilson and Phillips.
The employer seeks Board review of that portion of the

Administrativ L&w JuSgs'8 (ALJ) Old r which r mand d claimant'sback claim to it for acceptance and payment of compensation.
The Board, after de novo review, affirms and adopts theOpinion and Order of the ALJ,| a copy of which is attached hereto

and, by this reference, is made a part hereof.
j ORDER

The order of the ALJ,i dated April 17, 1978, is affirmed.
!

Claimant's attorney is hereby granted a reasonable attor':
ney's fee for his services in connection with this Board review
in the amount of $250, payable by the carrier.

OCTOBER 11,. 1978WCB CASE NO. 77-4120
 ARVA D.  CKINNEY (KAREE ), CLAI ANT
Charles Paulson, Claimant's Atty.
Souther, Spaulding, Kinsey, Williamson

& Schwabe, Defense Attys.
Order of Dismissal

On June 16, 1978 an order of an Administrative Law
Judge (ALJ) was entered in the above entitled matter which
granted claimant an award of 80° for 25% unscheduled low
back disability. On.June 6, 1978 the Board acknowledged
receipt of a request for review of said order by the claim
ant and on July 21, 1978 it acknowledged receipt of a cross'
request for review by the employer.
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October 5, ~978, after the Board had received 
claimant's brief, it was advised that claimant had been re
admitted to the hospital and the employer-had reopened her 
Glaim and r@~UIDQd pJym~n~ ~f ~6mpensation for temporary 
total disability. Inasmuch as the claim is now in an open 
status and will have to be closed by.another Determination· 
Order, the present issues presented to,the Board on the re
quest and cross-request for review of the order of the ALJ 
have become moot. 

THEREFORE, the claimant's request for Board review 
and the employer's cross-request for Board review of the 
Of'd~r 0£ ,i~ ALJ entered on June 16, 1978 are hereby dis
missed. 

wc·B CASE NO. 77-7902 

GAIL SANDS, CLAIMANT 
Pozzi, Wilson, Atchison, Kahn : 

& O'Leary, Claimant's Attys. 
Jones, Lang, Klein, Wolf & Smith, 

Defense Atty§.. 
Request for Review by Claimant 

OCTOBER 11, 1978 

Reviewed by Board Members Wilson and Moore. 

Claimant seeks Board review of that portion of the 
Administrative Law Judge's (ALJ) order which failed to find 

· that the actions of the Field s~~vi~~~ ~1v1�ion violat@d.th@ 
rules of said division. 

The Board, after ae·novo review, affirms and adopts 
the Opinion and Order of the ALJ, a copy of which is attached 
hereto and, by this reference, is made a part hereof. 

ORDER 

The order of the ALJ, dated April 24·, 1978, is affirmed. 

-436-

A,: 
\,#J 'I 

On October 5, '1978, after the Board had received
claimant's brief, it was advised that claimant had been re
admitted to the hospital and the employer 'had reopened her
GlflilQ dnd r^EUrOQd pdyinsftt Sf ddmpensatlon for temporary
total disability. Inasmuch as the claim is now in an open
status and will have to be closed by another Determination
Order, the present issues presented to'the Board on the re
quest and cross-request for review of the order of the ALJ
have become moot.

THEREFORE, the claimant's request for Board review
and the employer's cross-request for Board review of the

of ALJ entered on June 16, 1978 are hereby dis
miss d.

Q]

OCTOBER 11, 1978WCB CASE NO. 77-7902

GAIL SANDS, CLAI ANT
Pozzi, Wilson, Atchison, Kahn

& O'Leary, Claimant's Attys.
Jones, Lang, Klein, Wolf & Smith,

D f ns Attys.Request for Review by Claimant

Reviewed by Board  embers Wilson and  oore.
Claimant seeks Board reviev; of that portion of the

Administrative Law Judge's (ALJ) order which failed to find
that the actions of the Field Seryig§g DiviSiOn Violated the
rules of said division.

The Board, after de"'novo review, affirms and adopts
the Opinion and Order of the ALJ, a copy of which is attach d
hereto and, by this reference, is made a part hereof.

ORDER
The order of the ALJ, dated April 24-, 1978, is affirmed

O

0
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WCB CASE NO. 77-459~ 
1 

SCHELI.Nr CLAIMANT ·i·· 

Pozzi, Wilson, Atchison, Kahn & 

O'Leary, Claimant's Attys. I 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant ! ! 

I 

OCTOBER 11, 1978 

I ' Reviewed by Board Members.Wilson and Moore. 
I 

Claimant seeks Board riview of the AdministrAt1~~ L~w 
Judge's (ALJ) order which affii-med the carrier's denial of 
his claim. I ' 

The Board, after de novo review, affirms and adopts 
the Opinion .and Order of the ALJ ,., a copy of which is attached• 

. I • 

hereto and, by this r~ference,-1is made a part hereof. 
I 
ORDER 
.I 

The order of the ALJ, dated May 22, 1978, is affirmed. 
I 

·1 
I 
' 
I 
l 

• ·1 

WCB CASE NO. "78-31 ~13 OCTOBER 11, 1978 

BLANTON SIMMONS, CLAIMANT 
Glen Mcclendon, Claimant's 
R. Kenney Roberts, Defense 
Stipulated Settlement 

. !j . 
,; 

Atty. 
Atty. 

l 
' ' 
I 

It is hereby stipulated by and between Blanton Simmons. 
through his attorney, Glen Mcclendon and G. D. Searle-Will Ross, 
through their insurers, CNA, through R. Kenney Roberts-of their 
attorneys that Claimant comperisably injured his back in an on-the
job automobile accident on May 5, 19 77. Subsequently, Claimant 

I . 

claimed aggravation of his condition. It "is the position of the 
insurance carrier that Claimarit's injury resulting from the auto
mobile accident is cornpletelylresolved and his present condition 
is a result of a-separate andlintervening and superseding incident 
resulting from a basketball game.and is totally unrelated to the 
industrial accident. The aggiavation claim was denied. A hearing 
was held and the Administrative Law Judge held the claim compen
sable. The insurance carrierlappealed thi.s case. It is the _ 
insurance carrier's contentiori that the Administrative Law Judge 
failed to consider evidence which directly impeached Claimant's 
testimony regarding the issue 1of intervening accident. Further, 
it contends that there is additional·evidence showing a new injury. 
There Qeing a bona fide dispute and the parties wishing to re
solve this matter on a disputed claim basis; 

-437-

t
OCTOBER 11, 1978

SCHELIN, CLAI ANT
Pozzi, Wilson, Atchison, Kahn &

O'Leary, Claimant’s Attys.
SAIF, Legal Services, Defense AttyRequest for Review by Claimant !

WCB CASE NO. 77 4597

Reviewed by Board  embers Wilson and  oore.
Claimant seeks Board review of the Administi^&tiV5 LSW

Judge's (ALJ) order which affirmed the carrier's denial of
his claim.

The Board, after de novo review, affirms and adopts
the Opinion.and Order of the ALJ,., a copy of which is attached-
hereto and, by this reference,|is made a part hereof.

ORDER

The order of the ALJ, dated  ay 22, 1978, is affirmed,

WCB CASE NO. 78-317|3 ■ OCTOBER 11, 1978
BLANTON SI  ONS, CLAI ANT ] ' ■[
Glen  cClendon, Claimant's Atty,
R. Kenney Roberts, Defense Atty.
Stipulated Settlement

It is hereby stipulated by and between Blanton Simmons-
through his attorney, Glen  cClendon and G. D. Searle-Will Ross,
through their insurers, CNA, through R. Kenney Roberts-of their
attorneys that Claimant compensably injured his back in an on-the-
job automobile accident on  ay 5, 1977. Subsequently, Claimant
claimed aggravation of his condition. It 'is the position of the
insurance carrier that Claimant's injury resulting from the auto
mobile accident is completely[resolved and his present condition
is a result of a-separate and•intervening and superseding incident
resulting, from a basketball game,and is totally unrelated to the
industrial accident. The aggravation claim was denied. A hearing
was held and the Administrative Law Judge held the claim compen
sable. The insurance carrierjappealed this case. It is the
insurance carrier's contention that the Administrative Law Judge
failed to consider evidence which directly impeached Claimant'stestimony regarding the issue'of intervening accident. Further,
it contends that there is additional‘evidence showing a new injury
There being a bona fide dispute and the parties wishing to re
solve this matter on a disputed claim basis;
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is hereby stipulated and agreed that this matter be 
compromised subject to the'approval of the Workers' Compensation 
Board by CNA Insurance Company paying and Claimant accepting the 
sum of $12,000 in full payment of a disputed claim agreement.· . · 
This is in addition to amounts previ9u9¼y 9.~eted paid which 
have been paid in full. Claimant's aggravation claim shall remain 
in a denied status and he shall take.no further workers' compen
sation benefits on account of this claimed aggravation. Any 
present or future medical treatment to· his back will be considered 
the result of alleged ·intervening and superseding activity and 
injury. The insurance carrier and employer will no longer be 
responsible for present or· any future medical care or treatment of 
Claimant's back nor shall they be responsible ·for present of 
future temporary total ~isa?ilitl, or rermanent di~@i~~ty, 

It is further agreed 'that if for any reason Claimant 
shall become entitled to benefits in the ·future, under his claim, 
any money paid pursuant to this Stipulation shall be offset against 
these future benefits. 

It is further agreed that Claimant's Attorney, Glen 
McClendon, shall receive an attorney's fee of $375, ralab1e out of 
this settlement an_J not l.n addition to it. 

WCB CASE NO. 77-7063 
WCB CASE NO. 77-7064 

MILTON STIANSON, CLAIMANT. 
Pozzi, Wilson, Atchison, Kahn & 

O'LQary, Cl~iMant 1s Attys. 
Souther, _Spaulding, Kinsey~ Williamson 

& Schwabe, Defense Attys. 
Order of Dismissal 

OCTOBER 11·, 1978 

A request for review, having been duly filed with the 
Workers' Compensation Board in the above entitled matter by the 
claimant, and said request for review now having been withdrawn, 

IT IS THEREFORE ORDERED that the request for review now 
pending pefore the Board is hereby dismissed and the order of 
the Administrative Law Judge is final by operation of law. 
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It is hereby stipulated and agreed that this matter be
compromised subject to the approval of the Workers' Compensation
Board by CNA Insurance Company paying and Claimant accepting the
sum of $12,000 in full payment of a disputed claim agreement.
This is in addition to amounts previgusly 'Ji’dSfSd pSld WlliCll
have been paid in full. Claimant's aggravation claim shall remain
in a denied status and he shall take no further workers' compen
sation benefits on account of this claimed aggravation. Any
present or future medical treatment to his back will be considered
the result of alleged ‘intervening and superseding activity and
injury. The insurance carrier and employer will no longer be
responsible for present or any future medical care or treatment of
Claimant's back nor shall they be responsible for present of
future temporary total disability, or permanent dis^iiityi

It is further agreed that if for any reason Claimant
shall become entitled to benefits in the future, under his claim,
any money paid pursuant to this Stipulation shall be offset against
these future benefits.

It is further agreed that Claimant's Attorney, Glen
 cClendon, shall receive an attorney's fee of $375, payable out of
this settlement and not in addition to it.

WCB CASE NO. 77-7063 OCTOBER 11, 1978
WCB CASE NO. 77-7064

 ILTON STIANSON, CLAI /^T
Pozzi, Wilson, Atchison, Kahn &

O'LQSry, Cl&iiViaht’s Attys.Souther, Spaulding, Kinsey", Williamson
& Schwabe, Defense Attys.

Order of Dismissal

A request for review, having been duly filed with the
Workers' Compensation Board in the above entitled matter by the
claimant, and said request for review now having been withdrawn,

IT IS THEREFORE ORDERED that the request for review now
pending before the Board is hereby dismissed and the order of
the Administrative Law Judge is final by operation of law.

m

m
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WCB CASE NO. 77-7715 

, . .ri+1dt i :.; • 

JOHN RUSSELL, CU\IMANT · . I· ' 
Dye & Olson, Claimant's Attys.! 
Bruce Bottini, Defense Atty. I 
Request for Review by Employer 1 

OCTOBER '12, 1978 

Reviewed by Board Hernbers' Wilson and Moore. 
I 

The employer seeks reJiew by the Board of the order 
of thg Admini~tr~tiv~ Law Judcte (ALJ) whiGh awar~e~ cl~!rn~nt 
128° for 40% unscheduled disability. 

' I 
The issues before thelALJ were whether claimant's 

claim had been prematurely clqsed on December 7, 1977 be
cause claimant was vocationally handicapped and the extent 
of clai~ant's unscheduled perianent partial disability. 

. I , . 
Claimant was a 32-year-old welder who suffered a 

compensable injury to his lowjback on December 27, 1976_ 
while· assisting a co-workerto\lift a flat bar. The diagno
sis of his injury was an acut~ 16w back strain supetimposed 
upon a pre-existing spondylolysi~ condition. 

I 

Claimant received con~er~ative treatment and after a 
recovery period which included vocational rehabilitation 
consideration for evaluation,;planning and development, his 
claim was closed on December 7, 1977 with a Determination 
Order which granted claimant compensation only for time loss 
£roM D~~t}mbG!1 2g, 1976 to Novgmb~r 17, 1977. 

i . 

Claimant testified th1t he experiences chronic back 
pain radiating down both legs 1 which is increased by activi
ties. He also stated that helhas some limitation of motion 
of his back and he is unable to lift, drive for prolonged 
periods of.time and prolonged! sitting, standing, bending, 
stooping or ascending and descending stairs.seem to exacer
bate his back condition. Theimedical evidence indicates that 
claimant does have limitation~ on certain activities which 
require lifting, bending or stooping and in all probability 
claimant is excluded from such employment in the general indus
trial labor market which requires these activities •. 

1 
I 

Claimant is a graduat~ oi high school and has the 
equivalent of two years of college in general course work 
with primary emphasis on art 'classes. He has two years of 
experience as a welder for th~ employer; his primary employ-. 
ment has been jobs consistini of•physical or·manual labor · 
such as steel fabrication, caipeptry work, cement and masonry 
work and also roofing. 
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0CT0BER'12, 1978WCB CASE NO. 77-7715

JOHN RUSSELL, CLAI ANT
Dye & Olson, Claimant's Attys.
Bruce Bottini, Defense Atty.
Request for Review by Employer

Reviewed by Board  embers Wilson and  oore.I
The employer seeks review by the Board of the order

of thQ Administrativ Law Judg (ALJ) whicfi award d  laimant128® for 40% unscheduled disability.
The issues before the ALJ were whether claimant's

j_l

claim had been prematurely closed on December 7, 1977 be
cause claimant was vocationally handicapped and the extent
of claimant's unscheduled permanent partial disability.

Claimant was a 32-year-old welder who suffered a
compensable injury to his lowjback on December 27, 1976
while'assisting a co-worker to'i lift a flat bar. The diagno
sis of his injury was an acute lov; back strain superim.posed
upon a pre-existing spondylolysis condition.

Claimant received conservative treatment and after a
recovery period which included vocational rehabilitation
consideration for evaluation/jplanning and development, his
claim was closed on December 7, 1977 with a Determination
Order which granted claimant compensation only for time loss
fi?8!n Dsa mbar 28, 1976 to Nov mb r 17, 1977.

i
Claimant testified that he experiences chronic back

pain radiating down both legs'which is increased by activi
ties. He also stated that he'has some limitation of motion
of his back and he is unable to lift, drive for prolonged
periods of time and prolongedlsitting, standing, bending,
stooping or ascending and descending stairs-seem to exacerbate his back condition. Thej medical evidence indicates that
claimant does have limitations on certain activities which
require lifting, bending or stooping and in all probability
claimant is excluded from such employment in the general indus
trial labor market which requires these activities.

I
Claimant is a graduate of high school and has the

equivalent of two years of college in general course work
with primary emphasis on art 'classes. He has two years of
experience as a welder for the employer; his primary employ--
ment has been jobs consisting of^physical or'manual labor
such as steel fabrication, carpentry work, cement and masonry
work and also roofing. " _
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August 15, 1977 claimant had belm referred to an 
authorized program of vocational rehabilitation; however, 
no program was ever developed between claimant and his coun
selor and on November 17, 1977 claimant was terminated from 
the program because of failure to progress in a timely and 
~~ti~t~~tory mannflr. Th~ r@oord~ indica~g ~h~~ ~l~iMA~l w~s 
very difficult in making his choice of programs and also 
failed to cooperate with his voca~ional rehabilitation coun
selor, _although claimant testifie~ to ~he contrary. 

On February 1, 1978 the termination decision was re
considered at the request of claimant·and apparently was 
upheld beca~~~ ~i~~m~nt waB not c6nsider@d to haVQ a voaa~ 
tional handicap. The Field Services Division of the Workers' 
Compensation Department felt claimant's permanent disability, 
if any, did not preclude his retu~n to regular employment and 
because of his education; training and experience, he had suf
ficient skills and ability to allow him to return to regular 
employment. Claimant was offered 'employment re-entry assis
tance to be provided by a private organization, however, as 
of the date of the ALJ's order· claimant had not availed 
himself of such services. During ·December 1977 claimant 
r~ceived unemployment c9mp~1urnt~on benefi tB a.nd he testifi@d 
that he had looked for work wfthciut success. Claimant feels 
he could return to light type work. 

The ALJ found that the claim had not been prematurely 
closed. Only the Fiel9 Services Division has the authority 
to determine the eligibility of a worker for referral to an 
authorized program of vocational rehabilitation. A worker 
is entitled to administrative review of the decision of the 
Disability Prevention Division under the provisions of OAR 
436-61-060, however, in this case, the ALJ was unable to say 
that the decision made regarding termination, later upheld on 
reconsideration, was made upon unlawful procedure, w?s arbi
trary, capricious or characterized by abuse of discretion ·or 
unauthorized exercise of discretion. He also found there was 
sufficient documentation to sust~in a findins that claimant 
did not have a vocational handicap which would entitle him to 
be placed.in vocational rehabilitation program. 

,he ALJ lound that claimant was entitled to an award 
of conpensation for his loss of wage earning capacity which 
included claimant's ability to obtain and hold gainful ~nd 
suitable employment in the general industrial labor market. 
Based upon the record, the ALJ found it more probable than 
not that claimant's physical condition affected his ability 
to perform "heavy work" and to perform any work in the gen
eral labor market which required heavy lifting, bending, 
stooping, and so forth. The ALJ concluded, as a practical 
matter, claimant was precluded at least to a substantial 
degree from returning to his former occupation because of 
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On August 15, 1977 claimant had betm referred to an
authorized program of vocational rehabilitation; however,
no program was ever developed between claimant and his coun
selor and on November 17, 1977 claimant was terminated from
the program because of failure to progress in a timely and
satisfactory mann r. Tti§ roGordo indioato that alaimaht w^s
very difficult in making his choice of programs and also
failed to cooperate with his vocational rehabilitation coun
selor, although claimant testifies to the contrary.

On February 1, 1978 the termination decision was re
considered at the request of claimant'and apparently was
uph ld b cau?§ Claimant was not consid r d to hav a vooa-tional handicap. The Field Services Division of the Workers'
Compensation Department felt claimant's permanent disability,
if any, did not preclude his return to regular employment and
because of his education,' training and experience, he had suf
ficient skills and ability to allow him to return to regular
employment. Claimant was offered employment re-entry assis
tance to be provided by a private organization, however, as
of the date of the ALJ's order' claimant had not availed
himself of such services. During 'December 1977 claimant
r c iv d un mploym nt comp^ngstiwii b n fits and h t stifi dthat he had looked for work without success. Claimant feels
he could return to light type work.

The ALJ found that the claim had not been prematurely
closed. Only the Field Services Division has the authority
to determine the eligibility of a worker for referral to an
authorized program of vocational rehabilitation. A worker
is entitled to administrative review of the decision of the
Disability Prevention Division under the provisions of OAR
436-61-060, however, in this case, the ALJ was unable to say
that the decision made regarding termination, later upheld on
reconsideration, was made upon unlawful procedure, was arbi
trary, capricious or characterized by abuse of discretion or
unauthorized exercise of discretion. He also found there was
sufficient documentation to sustain a finding that claimant
did not have a vocational handicap which would entitle him to
be placed in vocational rehabilitation program.

m

•Th AlJ found that claimant was  ntitl d to an award
of comp nsation for his loss of wag  arning capacity which
includ d claimant's ability to obtain and hold gainful and
suitabl  mploym nt in th g n ral industrial labor mark t.
Bas d upon th r cord, th ALJ found it mor probabl than
not that claimant's physical condition aff ct d his ability
to p rform "h avy work" and to p rform any work in th g n
 ral labor mark t which r quir d h avy lifting, b nding,
stooping, and so forth. Th ALJ conclud d, as a practical
matt r, claimant was pr clud d at l ast to a substantial
d gr  from r turning to his form r occupation b caus of
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the duties invclved therein. Taking into consideration 
claimant I s physical impairmend .. a_ge, education, training and 
work background, the At-1 'co~'~"fE~!~d- that cl~im~i,.t wag irnti tlgd 
to an award of compensation eqhal.to 40% of the_ maxi~um al
lowable by statute for unschedhled permanent partial disability. 

The Board, on de novo ke~iew, is of the opinion that 
the medical evidence does not kupoort a findinq that claim
ant's physical disability i's ak ,sil}?sEantial as-indicated in 
the order of the ALJ. Unless b1afmant tries to do substan
tia·lly heavy work he is not trbubled with his back pain ac
cording to Dr. Spady's report bf February·21, 1978. Further~ 
more, claimant has done a varibty· of types of work, some of 
which did not require such str~nuous A~ti~ity a~ WJQ rgquirgd 
by his job with the employer. I Clfiimant has a .high school edu
cation plus two years of college and he appears to have no 
trouble adapting to new types of employment. 

The Board feels that hb probably-is -aggravating his 
condition by his work· on the f'.a,rm: (which was not mentioned 
in thQ ordgr of th@ ALJ). Cla.limant aeenm to be mot~v~t~?.: 
only insofar as he is allowed ~c.do what he wants to do. He 
has not been cooperative with ~ny of the efforts made to 
rehabilitate tiim or· to place ~im _in a job which is within 
his physical and mental capab~lities. 

I 
Th~Board concludes t~at .claimant would be adequately 

compensated for the loss of wa1ge :earning capacity resulting 
from his industrial injury of jnec'ernber 27, 1976 by an award 
of compensation equal to 80° which is 25% of the maximum. 

I 
I 

ORDER 
I 

The order of the ALJ, 1aated i':·1ay 2, 1978, is modified. 
\ . 

Claimant is.-awarded 80 ° of a __ ni.aximum of 320 ° for 
25% unscheduled back disability. This is is lieu of the 
award made by the order of the ALJ which in all other re
spects is affirmed. 

• 
SAIF CLAIM NO. AC 100414 OCTOBER 13, 1978 

LAURA A. BAZZY, CLAIMANT I 

SAIF, Legal Services, Defense 1 Atty. 
Own Motion Determination I : 

Claimant sbffered a cbmpensable injury on October 16, 
1967 ·when she slipped and fell injuring her back and legs. 
Claimant received treabnent from Dr. HcKillop for over a year 
before he recommended claim closure, noting that she would be 
somewhat restricted in her low back movements. The claim was 
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the duties involved therein. Taking into consideration
claimant's physical impairmentage, education, training and
work background, the KL3 concluded that W3S GHtitlOd
to an award of compensation equal, to 40% of the maximum, al
lowable by statute for unscheduled permanent partial disability

The Board, on de novo review, is of the opinion that
the medical evidence does not support a finding that claim
ant's physical disability is as substantial as indicated in
the order of the ALJ. Unless claimant tries to do substan
tially heavy work he is not troubled with his back pain ac
cording to Dr. Spady's report of February'21, 1978 . Further
more, claimant has done a variety of types of work, some of
which did not require such strenuous Adtivifey 55 W5S FQQUirQd
by his job with the employer. | Claimant has a .high school edu
cation plus two years of college and he appears to have no
trouble adapting to new types of employment.

The Board feels that he .probably•is aggravating his
condition by his work on the farm^ {which was not mentioned
in thQ ordQr of th@ ALJ). Clailmant s  ms to b motiYated,
only insofar as he is allowed -itc.do what he wants to do. He
has not been cooperative with jany of the efforts made torehabilitate him or to place h'im in a job which is within
his physical and mental capabijlitles .

The' Board concludes that olaimant would be adequately
compensated for the loss of wage 'earning capacity resultingfrom his industrial injury of |D'ecember 27, 1976 by an award
of compensation equal to 80° which is 25% of the maximum.

order'
The order of the ALJ, ^dated  ay 2, 1978, is modified.

' «.

Claimant is...awarded 80° of a. maximum of 320° for
25% unscheduled back disability. This is is lieu of the
award made by the order of the ALJ which in all other re
spects is affirmed. ' \

OCTOBER 13, 1978SAIF CLAI NO. AC 100414
LAURA A. BAZZY, CLAII^T |
SAIF, Legal Services, Defense'Atty.
Own  otion Determination I

Claimant suffered a compensable injury on October 16,
1967 when she slipped and fell injuring her back and legs.
Claimant received treatment from Dr.  cKillop for over a year
before he recommended claim closure, noting that she would be
somewhat restricted in her low back movements. The claim was
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by a Determination Order dated February 19, 1969 which 
granted claimant compensation equal to 48° for 15% unscheduled ~ 
disability in addition to time loss benefits. • 

The claim was re9p~n~~ Qn A~ril 15, 1g71 at th@ IQqUQQt 
of Dr. Spady. A myelogram was performed on July 1, 1971 and 
claimant was released for work on August 3, 1971 with some 
functional impairment. 

The claim was again closed on August 18, 1971 with ad
ditional time loss benefits only. 

Based on a report by Dr. Spady ·the claim was reopened 
on Octoh~r lf;' 1974 w.ilh llme ioss 'commencing August 17, 1974. 
Claimant received only symptomatic t~eatment from Dr. Spady 
and returned to work on October.·2, 1974. 

Claimant filed a claim for a new back injury resulting 
from an incident at work on April 16, 1975. She was granted 
32° for 10% unscheduled back disability for this injury. 

On September 8, 1978 the State Accident Insurance Fund 
requested a determination of claimant's present_disability. 
The Evaluation Division of the Workers' Compensation Depart-
ffiQilt IQOOffiTI1Qfid~d that claimant be granted additional time loss 
compensation from August 17, 1974 through October 1, 1974 only, 
less time worked. i; 

The Board concurs with this recommendation. 

ORDER -

Claimant is hereby granted compensation for temporary 
total disability from August 17, 1974 through October 1, 1974,. 
less time worked. 

WCB CASE NO. 78-365 

EDGAR FOSTER, CLAIMANT 
Emmons, Ryle, Rropp & Kryger, 

Claimant's Attys. 
Roger Warren, Defense Atty. 
Order of Abatement 

OCTOBER 13, 1978 

On September 29, 1978 the Board entered its Order on 
Review in the above entitled matter affirming and adopting 
the Opinion and Order of the Administrative Law Judge, a 
copy of which was attached to and made a part of the Board's 
order. 

Under date of September 28, 1978 the attorney for the 

-4:42-

closed by a Determination Order dated February 19, 1969 which
granted claimant compensation equal to 48° for 15% unscheduled
disability in addition to time loss benefits.

The claim was re9p?ns,s  u ftBrll 15, 1971 at th t qu gtof Dr, Spady. A myelogram was performed on July 1, 1971 and
claimant was released for work on August 3, 1971 with some
functional impairment.

The claim was again closed on August 18, 1971 with ad
ditional time loss benefits only.

Based on a report by Dr. Spady the claim was reopened
on OOtObSJ? IG, 1974 with time loss commencing August 17, 1974.Claimant received only symptomatic treatment from- Dr. Spady
and returned to work on October.2, 1974.

Claimant filed a claim for a new back injury resulting
from an incident at work on April 1.6 , 1975. She was granted
32° for 10% unscheduled back disability for this injury.

On September 8, 1978 the State Accident Insurance Fund
requested a determination of claimant's present disability.
The Evaluation Division of the VJorkers' Compensation Depart-
niQnt rOGOnUllOndSd thdt claimant he granted additional time loss
compensation from August 17, 1974 through October 1, 1974 only,
less time worked.

The Board concurs with this recommendation.

ORDER

Claimant is hereby granted compensation for temporary
total disability from August 17, 1974 through October 1, 1974,
less time worked.

WCB CASE NO. 78-365 OCTOBER 13, 1978

EDGAR FOSTER, CLAI ANT
Emmons, Kyle, Kropp & Kryger,

Claimant’s Attys.
Roger Warren, Defense Atty.
Order of Abatement

On September 29, 1978 the Board entered its Order on
Review in the above entitled matter affirming and adopting
the Opinion and Order of the Administrative Law Judge, a
copy of which was attached to and made a part of the Board's
order.

Under date of September 28, 1978 the attorney for the
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advised the Board byitelephon~ that.he .had just dis
covered he had not filed his b~ief and he asked for an exten
sion of time within which to-~JS'so. He stated that he had con-
ti\'wt'ic.;l the ~tt9tn~y t9li t;h~ <;::l~imant and he had no obtections 
to the request for an extension. ,This was confirmed by a letter 
of the same date; however, the\matter had already been reviewed 
and, in fact, the Order on Review was issued the following day. 

. On October·], 1978 thelBo~rd re~eived from the attorney 
for the appellant & brief and on October 9, 1978 it received 
a letter from him- requesting the Board to set aside its Order 
on Review dated September 29, 1978 and to give consideration 
to his brief and, to allow claimant' � attorney the 09i;,o.-ti.ln~ ty 
to file an answering brief. j · . 

The Board, after due·consideration, concludes that be
cause of the assiitance it som~times receives from briefs filed 
by the parties and because the\ re~uest for an extension cf 
time was made oral:ly•·prior to ;the entry of the order and ac
quiesced in by the opposing attorney, the brief submitted by 
the attorney for the appellant! on October 3, 1978, a copy of 
which was mailed to the attorn~y for the claimant, should be 
given full con~ideration, p~ovided that the attorney for the 
claimant be siven 10 days from! the date of this order within 
which to respond. The Board's) order is hereby abated. 

\ 
IT IS SO ORDERED·. 1 

l 
WCB CASE NO. 76-261;a 
WCB CASE NO. 76-2679 

l 

OCTOBER 13, 19 78 

MICHAEL GIL ROY , CLAIMANT · i -
Galton, Popick & Scott, Claimaht•s Attys. 
SAIF, Legal Services, De f~nse Atty. 
Jones, Lang, Klein, Wolf & Smi;th, r 

Defense At tys. 
Order on Remand 

On August 23, 1977 the Board entered its Order on Re
v·iew in the above entitled matter which affirmed the denial 
of the Fund of claimant's .cla~m for aggravation and remanded 
claimant's claim fbr a ne~ injury of April 21, 1976 to Employ
ee Benefits Insurance; granteq claimant's attorney an attor
ney's fee of $300 for his services before the Referee and 
$300 for his services in conn~ction with Board review, both 
payable by EBI. i 

I 
' The employer, by·and through its carrier, EBI, appealed 

and ~lairn~nt cross-appealed. iin his cross-appeal, the claimant 
contended that he was entitled to an award of a penalty and 

'1 LL_· -443-
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m

appellant advised the Board byitelephone that he .had just dis
covered he had not filed his brief and he asked for an exten
sion of time within which to db so. He stated that he had con-

f93r th? claimant and he had no objections
to the request for an extension. iThis was confirmed by a letterof the same date; however, thej matter had already been reviev7ed
and, in fact, the Order on Review was issued the following day.

On October 3, 1978 the Board received from the attorney
for the appellant a~ brief and on October 9, 1978 it received
a letter from him- requesting the Board to set aside its Order
on Review dated September 29, 1978 and to give consideration
to his bri f and to allow claimant's attorn y th oppofUnityto file an answering brief. j

The Board, after due‘consideration, concludes that be
cause of the assistance it sometimes receives from briefs filedby the parties and because the| request for an extension of
time was made orally-prior to the entry of the order and ac
quiesced in by the opposing attorney, the brief submitted by
the attorney for the appellantjon October 3, 1978, a copy of
which was mailed to the attorney for the claimant, should be
given full consideration, provided that the attorney for theclaimant be given 10 days from| the date of this order within
which to respond. The Board'si order is hereby abated.

1IT IS SO ORDERED.

WCB CASE NO. 76-26 7,8
WCB CASE NO. 76-2679

OCTOBER 13, 1978

 ICHAEL GILROY, CLAI ANTGalton, Popick & Scott, Claim^t's Attys.
SAIF, Legal Services, Defense Atty.
Jones, Lang, Klein, Wolf & Smith,^

Defense Attys.
Order on Remand

On August 23, 1977 the Board entered its Order on Re
view in the above entitled mabter which affirmed the denial
of the Fund of claimant's claim for aggravation and remanded
claimant's claim for a ne^^7 injury of April 21, 1976 to Employ
ee Benefits Insurance; granted claimant's attorney an attor
ney's fee of $300 for his services before the Referee and
$300 for his services in connection with Board review, both
payable by EBI.

1 . .

The employer, by' and lihrough its carrier, EBI, appealed
and claimant cross-appealed, iln his cross-appeal, the claimant
contended that he was entitled to an award of a penalty and

-443-
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fee from EBI because of its failure to pay him com
pensation or ·deny his claim within 14 days of the employer's 
receipt of notice 6f the claimant's.injury. 

The Oregon Court of Appeals in its opinion issued Aug
ust 1, 1978 ruled that EBI had notice of claimant's claim of 
a new injury on l1ay 25, 1976 but did not deny it until June 
14, 1976, nor make any payment of compensation for time loss 
until July 6, 1976,·over 25 days after it was due, constituted 
unreasonable delay which made it liable for an award of a pen
alty and attorney's fees pursuant to ORS 656.262(8). Payment 
of compensation should have commenced on the date of claim
ant's injury, April 21, 1976, rather than from the date that 
such injury was reported to claimant's employer, May 25, 1976, 
aA~ QOntinued until Jun@ 14, 1976, thQ dJtQ EQI d@~i~d ~lAifu
ant's claim for a new injury. 

The Court of Appeals, after considering·the circum
stances of the case, ruled that an assessment of a penalty 
equal to 10% of the compensation for time loss due claimant 
for the period from April 21, 1976 to June 14 ,· 1976 ·would be 
adequate. 

The Board, in its Order on Review, dated August 23, 
1977, had affirmed the attorney's fee granted to claimant's 
attorney for his services before the Referee, payable by EBI 
and had granted claimant an additiqnal attorney's fee for 
his services in connection with Board review which was pay
able by EBI. 

On September 27 ,· 197,_8 the Board received the Judgment 
and Mandate of the Oregon cciurt of Appeals and in compliance 
therewith hereby amends its Order on Review dated August 23, 
1~77 ~Y inoerting between the third and fourth paragraph in 
the "Order" portion thereof the following: 

"Claimant is awarded additional compensation 
in an amount equal to 10% of the compensation 
for temporary total disability due claimant 
from April 21, 1976, the date of his injury 
to June 14, 1976, the date of EBI's denial, in 
the nature of a penalty for EBI's unreasonable 
delay in the payment of compensation to claim~ 
ant." 

.,,_, 
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attorney's fee from EBI because of its failure to pay him com
pensation or'deny his claim within 14 days of the employer's
receipt of notice of the claim.ant' s ’ injury.

The Oregon Court of Appeals in its opinion issued Aug
ust 1, 1978 ruled that EBI had notice of claimant's claim of
a new injury on riay 25, 1976 but did not deny it until June
14, 1976, nor make any payment of compensation for time loss
until July 6, 1976,‘over 25 days after it was due, constituted
unreasonable delay which made it liable for an award of a pen
alty and attorney's fees pursuant to ORS 656.262(8). Payment
of compensation should have commenced on the date of claim
ant's injury, April 21, 1976, rather than from the date that
such injury was reported to claimant's employer.  ay 25, 1976,
and ?9ntinusd until Jun 14, 1976, tho dato EBI d nisd  laim-ant's claim for a new injury.

The Court of Appeals, after considering'the circum
stances of the case, ruled that an assessment of a penalty
equal to 10% of the compensation for time loss due claimant
for the period from April 21, 1976 to June 14, 1976 would be
adequate.

The Board, in its Order on Review, dated August 23,
1977, had affirmed the attorney's fee granted to claimant's
attorney for his services before the Referee, payable by EBI
and had granted claimant an additional attorney's fee for
his services in connection with Board review which was pay
able by EBI,

On September 27,- 197.8 the Board received the Judgment
and  andate of the Oregon Court of Appeals and in compliance
therewith hereby amends its Order on Review dated August 23,
1?77 by ins rting b tw  n th third and fourth paragraph in
the "Order" portion thereof the following:

"Claimant is awarded additional compensation
in an amount equal to 10% of the compensation
for temporary total disability due claimant
from April 21, 1976, the date of his injury
to June 14, 1976, the date of EBI's denial, in
the nature of a penalty for EBI's unreasonable
delay in the payment of compensation to claim
ant. "
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WCB CASE NO. 77-7569 

'· 
JOSEPH L. LANDRY, CLAIMANT . ·r .. 
Charles Paulson, Claimant's At~y. 
Tooze, Kerr, Peterson, Marshall 

& Shenker, Defense Attys. I 
Request for ... Review--~¥. .• Claimant/ 

" ! 
I 

·ocTOBER 13, 1978 

Reviewed by Board !-1emb'er.s: Uoore and Phillips. 

Claimant seeks Board rkview of the Administrative Law • I , .• 

Judg@'s (ALJ) order which affi~mfld the Novern~e. 1~, 1~77 
Determination Order whereby he] received compensation for 
time loss only. I 

. I 

The Board, after de n~Vo review, affirms and adopts 
the Opinion and Order of the A:LJ, a copy of which is attached 
hereto and,·by th±s-reference,j' is 1 made· a part hereof. An 
error on page 1, paragraph 2, line 2 should be corrected. 
"November 18, 1978" should be ',changed to read "November 18, 
1977" • • L . 

I ' 
ORDER 
i 

The order of the ALJ, !dated M.ay 2, 197?, is affirmed. 
i 
I 

I. 
I 

WCB CASE NO. 77-49616 

DANIEL M. MACK, CLAIMANT . I 
Emmons, Kyle, Kropp & Kryger, i 

Claimant's Attys. i 
Cheney & Kelley, Defense Attys~ 
Request f9r Review by Claimant 

OCTOBER 13, 1978 
' . 

Revi~wed by Board Memb1ers: Wilson and Moore. 
I • 
( 

Claimant. seeks Board l'.il1evi:ew of the Administrative Law 
Judge's (ALJ) order which affirmed the July 28, 1977 Determin
ation Order whereby claim~nt w,as awarded 16° for 5% unsched
uled head· and neck disability/ 

The Board,· after de novo review, affirms and adopts 
the Opinion and Order of the ~LJ, a copy of which.is attached 
hereto and, by this reference~ is made a part hereof. 

I 

ORDER 
1 

·j 

The.order of the ALJ, 'dated June 23, 1978, is affirmed • 

-.4.4S--- - -

#

WCB CASE NO. 77-7569 - OCTOBER 13, 1978

JOSEPH L. LANDRY, CLAI ANT
Charles Paulson, Claimant's Atty.
Tooze, Kerr, Peterson,  arshall& Shenker, Defense Attys. \
Request for Review by Claimant|

Reviewed by Board  embers''  oore and Phillips.
Claimant seeks Board review of the Administrative Law

Judg 's (ALJ) ord r which affirin d th WsYsmb t
Determination Order whereby he[ received compensation for
time loss only. \

■ I
The Board, after de noyo review, affirms and adopts

the Opinion and Order of the ALJ, a copy of which is attached
hereto and,’by this--reference,j is' made a part hereof. An
error on page 1, paragraph 2, ^line 2 should be corrected.
"November 18, 1978" should be changed to read "November 18,
1977".

ORDERi
The order of the ALJ, Idated  ay 2, 1978, is affirmed.

WCB CASE NO. 77-4966 OCTOBER 13, 1978

DANIEL  .  ACK, CLAI ANT
Emmons, Kyle, Kropp & Kryger,

Claimant's Attys.
Cheney & Kelley, Defense Attys.
Request for Review by Claimant

Reviewed by Board  embers’Wilson and  oore.i' : ■'Claimant■seeks Board review of the Administrative Law
Judge's (ALJ) order which affirmed the July 28, 1977 Determin
ation Order whereby claimant was awarded 16° for 5% unsched
uled head and neck disability.;

The Board, after de novo review, affirms and adopts
the Opinion and Order of the ALJ, a copy of which -is attached
hereto and, by this reference,j is made a part hereof.

ORDER
, * ‘The.order of the ALJ, dated June 23, 1978, is affirmed

- --

: 

i 

I 
1J 



     

  
    
    
    

     
        

      
          

         
             

         

          

      
   

   
    
    

         
       

         
          

        
           

                   
           
 

   

CASE NO. 77-1186 

EDWARD MAZE, CLAIMANT 
Dye & Olson, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Request for R~v~ew Jty, t;lairna.nt 

OCTOBER 13, 1978 

Reviewed by·Board Members Moor~ and Phillips. 

Claimant seeks Board review of the Administrative Law 
Judge's· (ALJ) order which granted him.compensation equal·to 
so 0 £or 2?~ ~n~~be~ijleQ buGK diBability. Claimant contgndb 
this award is inadequate. 

The Board, after de novo review, affirms and adopts 
the Opinion and Order of the ALJ, a copy of which is attached 
hereto and, by this reference, is made a part hereof. 

ORDER 

The order of the ALJ, dated February 3, 1978, is af~ 
firmed. 

WCB CASE NO. 77-6615 

JOHN J. SLATSKY, CLAIMANT 
E. B. Sahlstrom,Claimant's Atty. 
SAIF, Legal Services, Defense Atty •. 
Order on Motion to Dismiss 

OCTOBER 13, 1978 

On August 24, 1978 the Administrative Law Judge entered 
hib ordQr nffi~ffliftg lh~ M~y lG, 19?? ~elermlnatlon order. 

On September 25, 1978, according to the United States 
Postal Service postmark on the envelope addressed to the Workers' 
Compensation Board, claimant requested review of the ALJ's order. 

The 30th day after the date of the issuance of the ALJ's. 
order was Septerwt~f f~t i~7e, whiGh Wd6 a Baturduy; th@r@for@, 
the request mailed on the following Monday, September 25, was 
timely and the Fund's motion to dismiss said request should be 
denied. 

IT IS SO ORDERED. 

-4.46-

y

OCTOBER 13, 1978WCB CASE NO. 77-1186

EDWARD  AZE, CLAI ANT
Dye & Olson, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Recjuest for Reyiew fey, giaimant

Reviewed by'Baard  embers  oore and Phillips.
Claimant seeks Board review of the Administrative Law

Judge's- (ALJ) order which granted him.compensation equal•to
80° for 25% «n§shsfiul6d back disability. Claimant cont@ndEthis award is inadequate.

The Board, after de novo review, affirms and adopts
the Opinion and Order of the ALJ, a copy of v/hich is attached
hereto and, by this reference, is made a part hereof.

ORDER

firmed.
The order of the ALJ, dated February 3, 1978, is af-

WCB CASE NO. 77-6615 OCTOBER 13, 1978
JOHN J. SLATSKY, CLAI ANT
E, B. Sahlstrom,Claimant's Atty,
SAIF, Legal Services, Defense Atty.
Order on  otion to Dismiss

On August 24, 1978 the Administrative Law Judge entered
hie order tKd  ay IG, 1977 Determination Order.

On September 25, 1978, according to the United States
Postal Service postmark on the envelope addressed to the Workers'
Compensation Board, claimant requested review of the ALJ's order.

The 30th day after the date of the issuance of the ALJ's
order was septei^er 2j, 1J78, which WS5 3 Saturday; th r for ,the request mailed on the following  onday, September 25, was
timely and the Fund's motion to dismiss said request should be
denied. .

IT IS SO ORDERED.

#

-446-
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WCB CASE.NO. 77-715;3 
. 71 : 

ANTHONY J~ YAZZOLINO, CLAIMANT: 
QAIP, L~~~l Qervi6~s, Deferi§~ ~lly. 
Request for Review by Clairnan~ 

I 

OCTOBER 13, 1978 

I , 
Reviewed by Board ilembers Boore and Phillips. 

I 

J 
• I • 

Claimant. seeks Board r·eview of. the Administrative Law 
Judge's (ALJ) order which granlted him comper.isation ~or 35% 
unscheduled low back d isabil i t'y and time loss bene_f1 ts for 
his ·period of hospitalization :in August 1977. 

i 

The Board, after de no,vo review, affirms and adopts 
the Opinion and Order of the A:LJ, a copy of which is _attached 
hereto and, by this reference,; is mad_e a part hereof. 

I 
ORDER 

• I 

The 6rder·:~--lhe ALJ, 1B~b~e1 ~i,~i.l 
I 

10 ~ 1978, ig Jf~ 
firmed. 

WCB CASE NO. 77-5590 
I 

VIRGIL ABREGO, CLAIMANT 1 

Dye & Olson, Claimant's Attys .1 · . 
Gearin, Landis & Aebi, Defense\ Attys. 
Req\l~1it to, Rev~ew ~Y tJ.a~mantj 

I 
I 
I \ 

OCTOBER 16, 1978 

I . 
Reviewed by Board I-lembers Wilson and Moore. 

i 
Claimant seeks review ~y the Board of the brder of the 

Administrative Law Judge (ALJ)· which granted claimant 192° fo~ 
60% unscheduled back disability. Claimant contends he is per
manently and totally disabled.: 

. Claimant suffered a co1t1pe·nsable injury on June 7, 197·4 
to his low back while sorting ~nd lifting boxes. He was seen 
by Dr·. Stanford three days later. On November 17, 1974 claim
ant was referred to Dr. Buza who thought claimant might have a 
protruded disc, LS-Sl right an'd suggested that a myelogram be 
performed. The myelogram was done on November 21 and claimant 
was admitted to the hospital ·01n November 24 for· back surgery. 

On November 21, 197 5 Dr. Buza advised the employer's.· 
carrier that claimant possibly could pick cherries off a con
veyor belt if he were able to rotate sitting and standing ~ur
ing the job. He indicated that claimant's disa~ility was ap
proximately 25%. 

_._ ________________ ___,_ ___ -_4_4.7~-. 

OCTOBER 13, 1978WCB CASE NO. 77-7153■ *' ■ .
ANTHONY JJ YAZZOLINO, CLAI ANT
2AIP, Legal Services, Defense lAtty
Request for Review by Claiman-t:

Reviewed by Board  embers  oore and Phillips.
J

Claimant'seeRs Board review of the Administrative Law
Judge's (ALJ) order v;hich granted him compensation for 35%
unscheduled low back disability and time loss benefits for
his period of hospitalization in August 1977.

The Board, after de noyo review, affirms and adopts
the Opinion and Order of the ALJ, a copy of which is attached
hereto and, by this reference,; is made a part hereof.

1ORDER
The birder bf fhb ALJ, d tbd 10, 1979, I af

firmed .

WCB CASE NO. 77-5590 OCTOBER 16, 1978
VIRGIL 7VBREGO, CLAI ANT ]Dye & Olson, Claimant's Attys.j ^ •
Gearin, Landis & Aebi, Defense! Attys.
Request fcr Rsvisw by Clglmanb

Reviewed by Board  embers Wilson and  oore.
Claimant seeks review by. the Board of the order of the

Administrative Law Judge (ALJ)' which granted claimant 192® for
60% unscheduled back disability. Claimant contends he is per
manently and totally disabled.'

. Claimant suffered a compensable injury on June 7, 1974
to his low back while sorting |and lifting boxes. He was seen
by Dr. Stanford three days later. On November 17, 1974 claim
ant was referred to Dr. Buza who thought claimant might have a
protruded disc, L5-S1 right and suggested that a myelogram be
performed. The myelogram was done on November 21 and claimant
was admitted to the hospital 'o'n November 24 for back surgery.'

On November 21, 1975 Dr. Buza advised the employer's,-
carrier that claimant.possibly could pick cherries off a con
veyor belt if he were able to rotate sitting and standing dur
ing the job. He indicated that claimant's disability was ap
proximately 25%.

j^4.47cr
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employer, on January 27, 1976, asked Dr. Buza to 
advise then if claimant's condition was stationary and the 
amount of impairment ·he £el t claimant. had. Dr. Buza replied i, 
on tlay 25 that claimant's condition was stationary and that 
the present treatment he was receiying was purely palliative; 
however, on August 25 Dr. Buza indicated that claimant could 

not sit or ~t~n~ •~• F•O~~n~~Q ~erioda of time and that b~nd• 
ing,· lifting or twisting and also walking exacerbated claimant's 
back discomfort. It was his opinion that at that point in time 
that claimant was probably unable to engage in any type of 
gainful employment. 

On January 6, 1977 claimant was examined by the physi
cians at the Orthopaedic Consultants who indicated claimant's 
condition was stabl8 And thg cl3im Qhould bQ cloQgd. T~iy 
further stated that claimant would have to seek another type 
of occupation because his former work for the employer involved 
lifting and was heavy type work which claimant was incapable 
of performing. Job placement was recomrne~ded. 

On August 31, 1977 a Determination Order awarded claim
ant 112° for 35% unscheduled low back disability. 

After the hearing befpre the ALJ a report from Dr. Buza, 
Qat~d December 7, 1977, was admitted. Thi~ r~port st~t@d Dr. 
Buza's opinion that when he had last examined claimant on Hay 
25, 1977 claimant was stable but was still having severe pain it) 
in the _low back and left hip. It ~as his opinion, based upori 1 

--

claimant's complaints, that .claimant would not be able to re-
turn to work, that his condition was chronic and would remain 
unchanged in the future. 

Some film was admitted at the hearing with which the 
ALJ was not overly impressed. This film showed claimant doing 
certain activities which, in the opinion of the ALJ, was not 
persuasive that claimant was able to do any heavy physical 
work on a sustained basis. 

Claimant was born and educated in Mexico. He has a 
third grade education and his work background has been solely 
in heavy manual labor. Claimant testified to the satisfaction 
9f in~ fi~w tnat he had to kneel to pick up an object, that he 
had to hold on to something to enable himself to rise from a 
squatting position and he was unable to even lift a small sack 
of sugar from the trunk of his car. The film did indicate that 
claimant could bend at the waist, but it was impossible to de
termine how long he could maintain this position. 

Claimant's testimony was found to be somewhat less than 
credible and the ALJ took that into consideration in giving 
weight to the contention that claimant would have difficulty 
returning to work based on his physical limitations. He also 
found that claimant had done very little to seek work or engage 

.-448-

The employer, on January 27, 1976, asked Dr. Buza to
advise them if claimant's condition was stationary and the
amount of impairment he felt claimant.had. Dr. Buza replied
on  ay 25 that claimant's condition was stationary and that
the present treatment he was receiying was purely palliative;
however, on August 25 Dr. Buza indicated that claimant could
not sit or stafli^ jsf pt lcfigsd psilods of tim and that b nd-ing,' lifting or twisting and also walking exacerbated claimant's
back discomfort. It was his opinion that at that point in time
that claimant was probably unable to engage in any type of
gainful employment.

On January 6, 1977 claimant was examined by the physi
cians at the Orthopaedic Consultants who indicated claimant's
condition was stabl and th claim should b clos d. Th ;^further stated that claimant would have to seek another type
of occupation because his former work for the employer involved
lifting and was heavy type work which claimant was incapable
of performing. Job placement was recommended.

On August 31, 1977 a Determination Order awarded claim
ant 112° for 35% unscheduled low back disability.

After the hearing before the ALJ a report from Dr. Buza,
dat d D c mb r 7» 1377) was admitt d. This r port stat d Dr.Buza's opinion that when he.had last examined claimant on  ay
25, 1977 claimant was stable but was still having severe pain
in the low back and left hip. It was his opinion, based upon
claimant's complaints, that .claimant would not be able to re
turn to work, that his condition was chronic and would remain
unchanged in the future.

Some film was admitted at the hearing with which the
ALJ was not overly impressed. This film showed claimant doing
certain activities which, in the opinion of the ALJ,was not
persuasive that claimant was able to do any heavy physical'
work on a sustained basis.

m

Claimant v;as born and educated in  exico. He has a
third grade education and his work background has been solely
in heavy manual labor. Claimant testified to the satisfaction
of ALJ that h had to Kn  l to picK up an obj ct) that h had to hold on to something to enable himself to rise from a
squatting position and he was unable to even lift a small sack
of sugar from the trunk of his car. The film did indicate that
claimant could bend at the waist, but it was impossible to de
termine how long he could maintain this position.

Claimant's testimony was found to be somewhat less than
credible and the ALJ took that into consideration in giving
weight to the contention that claimant would have difficulty
returning to work based on his physical limitations. He also
found that claimant had done very little to seek work or engage

m
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activelv in vocational rehabilitation. The employer had offered 
claimani extremely light work.6µt·'claimant had failed to 
return and attempt to do th:i§':-~fyp~ ·of work. However, even 
though the ALJ questioned clai~ant's credibility, he was un-
, • I 

able to disregard the-comrnents1made by Dr. Buza which were 
based upon objective findin~~ fs ~ell as subjective ~omplaints. 

I 
I 

. The ALJ, after taking into copsideration the opinions 
expressed by Dr. Buza, claimant's,. ?g.e, his limited background 
and his limited work experience, also his inability to read or 
write in the English language, !found that his wage earning 
capacity has-been··substantiall~ dimlrrished by his industrial 
inJury. Although Dr. Qti~~~, ~ uo~~!iOfial gpgoialig~, hJd 
testified that there was no work to which claimant could re
turn, this opinion was based.tb a certain ext~nt on the sub
jective complaints made by claimant and the ALJ viewed it with 
caution. I· 

The ··ALJ fouria'"''the mediba1 testimony was very fav~rable · 
to claimant's claim but becaus~ of the questionable credibility 
of claimant's testimony he concluded that claimant had failed 
to meet his burden of proving lhat h~ wA~ ~~~ffl~~~~!lY and to~~ 
~lly disabled. However, claimhnt,had not been adequately com-. 
pensated tor his loss of wage ~ar~ing capacity by the award of 
112°, therefore, he increased that award to 192° which repre
sents 60% of the maximum allowhble by statute for unscheduled 
disability. j 

! . 
The Board~ on de nova review, agrees with the findings 

and conclusions of ·the ALJ. The physicians at Orthopaedic Con
sultants after examining claimknt. found that his total loss of. 
function of his back was mildly moderate and stated that he 
ghould obtain gomQ othgr form pf work, but they did not state 
that he was incapable of perfo~ming any occupation. Dr. Buia, 
in his December 1977 report, stated he did not believe that 
claimant could return to work,: but this was based upon claim
ant's complaints and past history. The objective medical 
evidence simply does not substantiate an award for permanent 
total disability. 1 

I . 
Furthermore, claimant 9ffers no explanation for his re-

fusal to accept the extremely ~ight work offered to him by his 
employer or his lack of effort! to seek any-type of employment. 
The services of vocational rehabilitation were offered to claim
ant, however, claimant rejected such assistance and his rehabil
itation counselor cl~sed his claim because he was not actively 
pursuing a rehabilitation prog'ram. 

The Board concludes that the award granted claimant by 
the order of the ALJ is sufficient to comoensate claimant for 
his loss of wage earning capacity resulti~g from his industrial 
injury of June 7, 1974. ' 

-449-

actively in vocational rehabilitation. The employer had offered
claimant extremely light work,.^b^ut .claimant had failed to
return and attempt to do this'^^type'of work. However, even
though the ALJ questioned claimant's credibility, he was un
able to disregard the-comments[made by Dr. Buza which were
based upon objective findings as 'well as subjective complaints.

The ALJ, after taking into consideration the opinions
expressed by Dr. Buza, claimant's.age, his limited background
and his limited work experience, also his inability to read or
write in the English language,|found that his wage earning
capacity has''been"'substantially diminished by his industrial
in^ ury, Although Dr. Stitt^«, s vasatioRal spQcialist, hadtestified that there was no work to which claimant could re
turn, this opinion was based.to a certain extent on the sub
jective complaints made by claimant and the ALJ viewed it with
caution. I'

The''ALJ found’" the medical tes’timony was very favorable
to claimant's claim but because of the questionable credibility
of claimant's testimony he concluded that claimant had failed
to m  t his burd n of proving that h^ w&S 3Hd tOfe-
.ally disabled. Hov;ever, claimant-had not been adequately com-,
pensated for his loss of wage earning capacity by the award of
112®, therefore, he increased that award to 192° which repre
sents 60% of the maximum allowable by statute for unscheduled
disability.

The Board, on de novo review, agrees v;ith the findings
and conclusions of -the ALJ. The physicians at Orthopaedic Con
sultants after examining claimant, found that his total loss of,
function of his back was mildly moderate and stated that he
should obtain soma oth r form of work, but th y did not atat that he was incapable of performing any occupation. Dr. Buza,
in his December 1977 report, stated he did not believe that
claimant could return to work,| but this was based upon claim
ant's complaints and past history. The objective medical
evidence simply does not substantiate an award for permanent
total disability.

Furthermore, claimant offers no explanation for his re
fusal to accept the extremely light work offered to him by his
employer or his lack of effort! to seek any type of employment.
The services of vocational rehabilitation were offered to claim*
ant, however, claimant rejected such assistance and his rehabil
itation counselor closed his claim because he was not. actively
pursuing a rehabilitation prog'ram.

The Board concludes that the award granted claimant by
the order of the ALJ is sufficient to compensate claimant for
his loss of wage earning capacity resulting from his industrial
injury of June 7, 1974. • ^

-449-
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· The order of the"ALJ, dated April 3, 1978, is affirmed. 

WCB.CASE NO. 77-7433 OCTOBER 16, 1978 

LAWRENCE CLINANSMITHr CLAIMANT 

VanNatta & Peterson, Claimant's Attys. 
Roger Warren, Defense Atty. 
Request for Review by Claimant 

Reviewed by Board l-1embers Wilson and Moore. 

Claimant seeks Bo~rd review of the Administrative Law 
Judge's (ALJ) order which granted him compensation equal to 
64° for 20% u~scheduled low back disability and 6.75° for 5% 
loss of the right foot. Claimant contends that this award is 
inadequate. 

'!'he ~oarct, alter de nova review, affirms and adopts 
the Opinion and Order of the ALJ, a copy of which is attached 
hereto and, by this reference, is made a part hereof. 

ORDER 

The order of the ALJ, dated May 12, 1978, is affirmed. 

WCB CASE NO. 77-7823 

JERRY EDWARDS, CLAIMANT 
Franklin, Bennett, Ofelt & Jolles, 

Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant 

OCTOBER 16, 1978 

Reviewed by Board Members Wilson and Moore. 

Claimant seeks Board review of the Administrative Law 
Judge's (ALJ) order which approved the Fund's denial of his 
·aggravation claim for_his November 6, 1972 injury. 

· Claimant, a 47-year-old tree planter, sustained an 
injury to his left knee on October 19, 1972 when he twisted 
it while planting trees. Dr. Graham diagnosed a suspected 
torn medial cartilage. After an exploratory arthrotomy of. 
the left knee revealed defects, Dr. Gr?ham performed a medial 
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ORDER
■ The order of the ALJ, dated April 3, 1978, is affirmed. m

WCB. CASE NO. 77-7433 OCTOBER 16, 1978
LAWRENCE CLINANS ITH, CLAI ANT
VanNatta & Peterson, Claimant's Attys.
Roger Warren, Defense Atty.
Request for Review by Claimant

Reviewed by Board  embers VJilson and  oore.

Claimant seeks Board review of the Administrative Law
Judge's (ALJ) order which granted him compensation equal to
64° for 20% unscheduled low back disability and 6.75° for 5%
loss of the right foot. Claimant contends that this award is
inadequate.

fke Board, aft r de novo review, affirms and adopts
th Opinion and Order of th ALJ, a copy of which is attach d
hereto and, by this reference, is mad a part h r of.

ORDER
The order of the ALJ, dated  ay 12, 1978, is affirmed

WCB CASE NO. 77-7823 OCTOBER 16, 1978
JERRY EDWARDS, CLAI ANT
Franklin, Bennett, Ofelt & Jolles,
Claimant's Attys.

SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

Reviewed by Board  embers Wilson and  oore.

Claimant seeks Board review of the Administrative Law
Judge's (ALJ) order which approved the Fund's denial of his
aggravation claim for his November 6, 1972 injury.

Claimant, a 47-year-old tree planter, sustained an
injury to his left knee on October 19, 1972 when he twisted
it while planting trees. Dr. Graham diagnosed a suspected
torn medial cartilage. After an exploratory arthrotomy of.
the left knee revealed defects, Dr. Graham performed a medial

- -
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meniscectomy of the l~ft knee *ith p~tellar shaving on Dec-
ombor 27, 1972. Claimant continu@d to nave knee pa.in and . 

" - =•11]:1., 'l. 

swelling; Dr. Graham diagnos~d]i chondromalacia patella which 
·was severe, with pain and disa~ility in the left knee. Con
sequently, he performed a total patellectomy of the l~ft knee 
on Hay 1, 1973. , . 

Dr. 'Graham found claimlnt.to·be m~dically stationary 
on December 5, 1973. H~ notedlclaimant had stiffness after 
prolonged sitting, momentary bhckiing episodes and trouble 
walking on inclines. He felt blaimant could not go back to 
construction work. He t'ound claimant had full range of motion 
in his knee. 1 

I 

A Determination Order dated January 15, 1974 awarded 
claimant compensation equal to 45° for 30% loss of the left 
leg. 

Dr. Graham requested ciaimant's claim be reopened for 
further evaluation and possibl~ subsequent surgery on Septem
ber 13, 1974 because claimant Gas continuing to have signifi
ant disabling difficulty with his knee. An arthrogram did not 

·reveal any signiticant abnormalities. At this tiM~ ~laimant 
I ' 

began to use a knee brace on Dr. Graham's advice. 
I 

I 
Dr. Graham reported in1 Hay 1975 claimant was complain

irig that his knee pain was agiravated by any substantial ac
tivity, e.g., prolonged standfng, going up and down stairs, 
pushing or pulling with the kn1ee., The knee continued to be 

• . I . . ·• I · 
unstable. Dr. Graham felt cl~imant was restricted from Jobs 
requiring climbing ladders, st'air.s, inclines; also, prolonged 
standing, walking or pushing a'nd pulling of heavy equipment. 

I . 

A second beterminatioJ Order dated July 2, 1975 awarded 
compensation for temporary toial dis~bility only. 

I 

l 

Dr. Graham indicated ~n August 1976 that it would be 
reasonable to do an arthrodes~s (fusion) of the left knee to 
gain pain relief. After the ~rthopaedic Consultants concurred 
with this treatment, Dr. Graha;m performed the surgery on Sep
tember 21, 1976. He indicated claimant would not be able to 
return to his former employmedt. 

I 
j 

A third Determination :or~er dated April 7, 1977 awarded 
claimant additional compensation equal to 60° for 40% loss of 
the left leg. i 

I 
I . 

Claimant desired to become a travel agent with his wife 
and work in Alaska, which they did. On June 1,. 1977 in Fair
banks, _Alask~, claimant was walking through an unpaved parking 
lot wh~ch still had some wet spots after a recent rain. His 
~eft foot slipped on a wet spot .and tpen suddenly stopped when 
it reached a dry spot. Claimant stated th~ bone snapped. ~r. 
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m

meniscectomy of the left knee with patellar shaving on Dec-
ombQr 27, 1972. Claimant continuad to nav Kn  pain and ^swelling; Dr. Graham diagnosed'a- chondromalacia patella which
'was severe, with pain and disability in the left knee. Con
sequently, he performed a total patellectomy of the left knee
on  ay 1, 1973. ■

Dr, ’Graham found claimant.to*be medically stationaryon December 5, 1973. He noted|claimant had stiffness after
prolonged sitting, momentary buckling episodes and trouble
walking on inclines. He felt claimant could not go back to
construction work. He found claimant had full range of motion
in his knee. j

A Determination Order dated January 15, 1974 awarded
claimant compensation equal to
leg.

45° for 30% loss of the left

Dr. Graham requested claimant's claim be reopened for
further evaluation and possible subsequent surgery on Septem
ber 13, 1974 because claimant was. continuing to have signifi-
ant disabling difficulty with his knee. An arthrogram did not
reveal any signi:?icant abnormalities. At this tiWt^ claimantbegan to use a knee brace on Dr. Graham's advice.

#

m

Dr. Graham reported in  ay 1975 claimant was complain
ing that his knee pain was aggravated by any substantial ac
tivity, e.g., prolonged standing, going up and down stairs,pushing or pulling with the kn'ee.^ The knee continued to be
unstable. Dr. Graham felt cla;imant was restricted from jobs
requiring climbing ladders, stairs, inclines; also, prolonged
standing, walking or pushing and pulling of heavy equipment.

I • . ■ .
A second Determination-Order dated July 2, 1975 awarded

compensation for temporary total disability only.
)Dr. Graham indicated in August 1976 that it would be

reasonable to do an arthrodesis (fusion) of the left knee to
gain pain relief. After the Orthopaedic Consultants concurred
with this treatment. Dr. Graham performed the surgery on Sep
tember 21, 1976. He indicated claimant would not be able to
return to his former employment.

A third Determination jOrder dated April 7, 1977 awarded
claimant additional compensation equal to 60° for 40% loss of
the left leg.

Claimant desired to become a travel agent with his wife
and work in Alaska, which they did. On June 1,. 1977 in Fair
banks, Alaska, claimant was walking through an unpaved parking
lot which still had some wet spots after a recent rain. His
left foot slipped on a wet. spot .and then suddenly stopped when
it reached a dry spot. Claimant stated the bone snapped. D-r.
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diagnosed a supracondylar fracture, two inches proximal 
to the previously arthrodesed left knee. Dr. Kelley felt the 
fracture would not have happened had claimant 1 s knee not been . 

. fused. · 

The Fund denied claimant's aggravation claim on October 
27, 1977 after claimant had informed them of his injury in 
August 1977. 

The ALJ, after reviewing all of the evidence, concluded 
that the claimant had failed to establish either medical or 
legal causation and affirmed the Fund's denial. 

;The Board, after de novo review, concludes that claim
ant has not met his burden of proving that he has sustained an 
aggravation of his initial condition; therefore, the Board af
firms the ALJ's order. 

ORDER 

·,The ALJ's order, dated April 7, 1978, is affirmed. 

WCB CASE NO. 78-13 OCTOBER 16, 1978 

CLETIS FREEMAN, CLAIMANT 
Doblie, Bischoff & Murray, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant 

Reviewed by,Board !!embers Moore and Phill~p~, 

Claimant seeks Board review of the Administrative Law 
Judge's (ALJ) order which granted him compensation equal to 
208° for 65% unscheduled low back disability. Claimant con
tends that he is permanently and totally disabled. 

The Board, after de nova review, affirms and adopts 
t11~ Qp..in.i.Qn a.nd Order of tht; ALJ, a copy of which ig· a ttaeh~a 
hereto and, by this reference, is made .a part hereof. 

ORDER 

The order of the ALJ, dated Nay 26, 1978, is affirmed. 

A.,- ... 

• 

Kelley diagnosed a supracondylar fracture, two inches proximal
to the previously arthrodesed left knee. Dr. Kelley felt the
fracture would not have happened had claimant's knee not been.

• fused.

The Fund denied claimant's aggravation claim on October
27, 1977 after claimant had informed them of his injury in
August 1977,

The ALJ, after reviewing all of the evidence, concluded
that the claimant had failed to establish either medical or
legal causation and affirmed the Fund's denial.

/The Board, after de novo review, concludes that claim
ant has not met his burden of proving that he has sustained an
aggravation of his initial condition; therefore, the Board af
firms the ALJ's order.

ORDER
•'The ALJ's order, dated April 7, 1978, is affirmed.

WCB CASE NO. 78-13 OCTOBER 16, 1978
CLETIS FREE AN, CLAI ANT
Doblie, Bischoff &  urray, Claimant's Attys,
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

Reviewed by Board  embers  oore and Phillips,

Claimant seeks Board review of the Administrative Law
Judge's (ALJ) order which granted him compensation equal to
208® for 65% unscheduled low back disability. Claimant con
tends that he is permanently and totally disabled.

The Board, after de novo review, affirms and adopts
the gpiniof) and Order of the ALJ, a copy of whloh iS' attach dhereto and, by this reference, is made ,a part hereof.

ORDER
The order of the ALJ, dated  ay 26, 1978, is affirmed.
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CASE NO. 77-4186 

JAMES F. HOARD, CLAIMANT ''t'l~,1;, 
13rnmons, Kyl@, Kropp fit K ryg@r, I r 

Claimant's Attys. l 
SAIF, Legal Services, Defense Atty. 
Request for Review by the SAIFI 

OCTOBER 16, 1978 

I 
I 

Reviewed.by Board Hembers Boore and Phillips. 
I 
l 

The State Accident Insprance Fund requests review by 
the ~oard of the order ot lhe Actm1n1slrat1ve Law Judge (ALJ} 
which set aside its denial datkd May 11, 1977, directed the 
Fund to acc.ept c la iman t' s clai~ for the payment- of compensa
tion, as provided by law, until the claim was closed pursuant 
to ORS 656.268 and further dirkcted the Fund to pay claimant's 
counsel an attorney's_ fee in ah a'mou!)ct to be fixed following 
submission by said counsel of an affidavit in support of an 
appropriate fee. i 

I , 

The question before th~ ALJ was compensability of 
claimant 1 s claim. On March 29\; 1977 claimant, who at that 
time was a 4l~year-old truck driver, filled out a Form 801 
report of injury which stated ~ha~ he suffered headaches ~nd 
lightheadedness first noted about February 18 and which he 

. ,,,_"'" 1 -~· 
attributed to the repetitive movements of his truck. 

, I 

i 

On May 11, 1977 the Fuhd denied the claim, stating 
that claimant's headaches were:not caused by his employment 
~~ ~ truGk driver. I -

- l 
I 

Claimant's family physician, Dr. Conklin, referred 
claimant to Dr. Throop, a neur~logist, Dr. Throop discounted 
the earlier diagnosis of tension headaches because of the 
unilateralitv and unusuai focal right ear sy� ptoms. He did 
not~ some as~ects of-~n atypical occipital neuralgia. He 
suggested x-rays of the skull ~nd cervical spine, however, he 
came up.with no specific diagnosis. 

I • 

l 
I 

In Hay 1977 Dr. Conklih reported that a skull series 
and electroencephalog~am were ~nremarkable. He stated that 
claimant was sµbsequently beli~ved to be rather depressed and 
anxious and much of his svmptoms were.related to his truck 
driving and appeared to b~ a cpndition that might be described 
as a "fear of driving''. Claimant was then referred to Dr. 
Kuttner, a psychiatrist, for f~rther evaluation and therapy. 

On May 18, 1977 Dr. Kuitner reported that claim~nt wis 
_definitely depressed, ·suffered: much anxiety and had what could 
best be described as a psychophysiological reaction of the 
neuromuscular system. His opinion was that these anxiety symp
toms were related to a combination of the physical and· emotional 

-45_3.:'.'. _ 

WCB CASE NO. 77-4186 OCTOBER 16, 1978

JA ES F. HOARD, CLAI ANT
Emmons, Kyle, Kropp & Kryger,

Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by the SAIF

Reviewed, by Board  embers Iloore and Phillips.
IThe State Accident Insurance Fund requests review by

tlie Board of the order of the Administrative Law Judge (aL )
which set aside its denial dated  ay 11, 1977, directed the
Fund to accept claimant's claim for the payment-of compensa
tion, as provided by law, until the claim was closed pursuant
to ORS 656.268 and further directed the Fund to pay claimant's
counsel an attorney's, fee in an amount to be fixed following
submission by said counsel of an affidavit in support of an
appropriate fee. j

I ' ■
The question before the ALJ was compensability ofclaimant's claim. On  arch 29'> 1977 claimant, who at that

time was a 41-year-old truck driver, filled out a Form 801
report of injury which stated that he suffered headaches and
lightheadedness first^noted about Feb^ruary 18 and which he
attributed to the repetitive movem.ents of his truck.

On  ay 11, 1977 the Fund denied the claim, stating
that claimant's headaches were; not caused by his employment35 3 trucK clriveri ! ■

1
Claimant's family physician. Dr. Conklin, referred

claimant to Dr. Throop, a neurologist. Dr. Throop discounted
the earlier diagnosis of tension headaches because of the
unilaterality and unusual focal right ear symptoms. He did
note_some aspects of-an atypical occipital neuralgia. He
suggested x-rays of the skull and cervical- spine, however, he
came up.with no specific diagnosis.

I
i

In  ay 1977 Dr. Conklin reported that a skull series
and electroencephalogram were unremarkable. He stated that
claimant was subsequently believed to be rather depressed, and
anxious and much of his symptoms were,related to his truck
driving and appeared to be a condition that might be described
as a "fear of driving". Claimant was then referred to Dr.
Kuttner, a psychiatrist, for further evaluation and therapy.

On  ay 18, 1977 Dr. Kuftner reported that claimant was
definitely depressed, suffered' much anxiety and had what could
best be described as a psychophysiological reaction of the
neuromuscular system. His opinion was that these anxiety symp
toms were related to a combination of the physical and emotional

45 3- -
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related tc claimant's protession as well as to proc
Lems he has had related to his recent separation from his wife. 
ie thought claimant's claim should be accepted by the Fund and 
iS rapidly as possible to insure claimant's return eithe~ to 
truck driving or to other work; delay could well lead to de-
J~l6~fil~ril 6f 6hi6nic disabilily: 

The Fund referred claim~nt to Dr. Maltby, a psychiatrist, 
NhO diagnosed a conversion reaction. It was his opinion that 
:laimant's conversion neurosis (compensation) stemmed from 
1is marital problems and was not materially related to his em
ployment. Dr. Maltby's report was submitted to Dr. Kuttner 
for review who commented that he considered Dr. Maltby's re
port to be a fairly accurate picture of claimant although he did 
not Qntir@ly agrGG with thG conol rn;toni;;. It wJi;; hig imprefrnion 
that claimant's current inability to work was quite likely in 
part related to his marital problems but he still felt that 
both the emotional and physical stresses of driving truck had 
8ontributed particularly in the light of ·his specific symptoms. 

The ALJ found that claimant had been married three times. 
~t the present time he was having marital difficulties with 
his third wife and they were separated. The evidence indicates 
that claimant is a diligent effective worker but has had a long 
histo~y of acute financial difficulties with continuing indebt
edness and constant demands by his creditors, including gar-
nishment of wages. · -

The ALJ found that the emotional trauma resulting from 
claimant's separation from his second wife had substantially 
dissipated at the time of his physical symptoms in February 
1977. He found that claimant apparently was the type of indi
vidual who throughout his entire adult life had moved quite 
readily from one marital or extra-marital arrangement to 
another without any great transitory emotional distress on 
the break-up. After claimant's separation from his third 
wife, he lived with a young lady who testified that claimant 
had a very bad emotional response to his third wife leaving 
him and moving in with another man prior to the beginning of 
her relationship with claimant. But although claimant was 
depressed he had no complaints of headaches; back pain, ear 
pain, dizzin~~s 6¥ £~A¥ 6f 8¥iViBg. £h~ fli~lh6~ lA~lifiAa 
that they took a trip to California which included 20 hours 
of uninterrupted driving; this was in January 1977 while 
claimant was recuperating from a hernia operation and he 
was in oood health and good spirits. It was her testimony 
that only after claimant returned from a couple of weeks work 
in eastern Oregon trahsporting loads of plywood over a rather 
difficult and exhausting road that- he first reported the 
headaches and pain around his ears. 

The ALJ found that the record as a whole gave substan
tial support to Dr. Kuttner's opinion as to the relationship 
bet~een claimant's work and the diagriosed conversion hysteria 

-I 
A"' A 

stresses related tc claimant's protession as well as to proo-
Lems he has had related to his recent separation from his wife
ie thought claimant's claim should be accepted by the Fund and
as rapidly as possible to insure claimant's return either to
truck driving or to other work; delay could well lead to de-

of chronic disability!.

The Fund referred claimant to Dr.  altby, a psychiatrist,
vho diagnosed a conversion reaction. It was his opinion that
::lairaant's conversion neurosis (compensation) . stemmed from
lis marital problems and was not materially related to his em
ployment. Dr-.  altby's report was submitted to Dr. Kuttner
for review who commented that he considered Dr.  altby's re
port to be a fairly accurate picture of claimant although he did
not entirely agree with the conolusionE. It was hig iinpreseion
that claimant's current inability to v7ork was quite likely in
part related to his marital problems but he still felt that
both the emotional and physical stresses of driving truck had
contributed particularly in the light of-his specific symptoms.

The ALJ found that claimant had been married three times
At the present time he was having marital difficulties with
his third wife and they were separated. The evidence indicates
that claimant is a diligent effective worker but has had a long
history of acute financial difficulties with continuing indebt
edness and constant demands by his creditors, including gar
nishment of wages.

The ALJ found that the emotional trauma resulting from
claimant's separation from his second wife had substantially
dissipated at the time of his physical symptoms in February
1977. He found that claimant apparently was the type of indi
vidual who throughout his entire adult life had moved quite
readily from one marital or extra-marital arrangement to
another without any great transitory emotional distress on
the break-up. After claimant's separation from his third
wife, he lived with a young lady who testified that claimant
had a very bad emotional response to his third wife leaving
him and moving in with another man prior to the beginning of
her relationship with claimant. But although claimant was
depressed he had no complaints of headaches, back pain, ear
pain, dizziness 6r ie55* di dyivihg.
that they took a trip to California which included 20 hours
of uninterrupted driving; this was in January 1977 while
claimant w’as recuperating from a hernia operation and he
was in good health and good spirits. It was her testimony
that only after claimant returned from a couple of weeks work
in eastern Oregon transporting loads of plywood over a rather
difficult and exhausting road that- he first reported the
headaches and pain around his ears.

The ALJ found that the record as a whole gave substan
tial support to Dr. Kuttner's opinion as to the relationship
between claimant's work and the diagnosed conversion hysteria
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' i 
with attendant physical sympto~atology. 
material causative relationsf.'1} had oeen 
therefore remanded the claim to the Fund 

He concluded that a 
establisneq ~nQ h~ 
for acceptance and 

payr.1ent of compensation. - ! 
I 

The Board, after de no~o review, finds that the medi
cal opinions expressed by Dr. Maltby are more persuasive than 
those of Dr: Kuttner's.Further~ore, claimant has had- too many 
off-the-job problems which-resulted, in claimant's disinclina
tion to look for employment.. f 

The Board,-based upon ihe,evidence in the record, con
cludes that claimant has, throhgh,his own voluntary actions _ 
wholely unrelated to his work kctivity, placed himself in his 
present condition and the respbnstbility for such condition is 
not that of the State Accident\rnsurance Fund whose denial of 
claimant's claim-must-be approvedi -· 

I i 
ORDER 

I 
I , 

The order of the ALJ, dated March 29, 1978, is reversed. 
I -
I 

ThQ dGmi::il ~£ ~lAimant ! s claim 
dent Insurance Fund on May 11, ]1977 is 

\ 

1 
WCB CASE NO. 77-5657 

I 

GEORGE HOCH, CLAIMANT I 
Lachman & Henninger, Claimant's 
Eu~ene Buckler De fen~~ N;.t-y, 1 
Request for Review by Claimant: 

I 

Attys. 

made by the State Acci
approved. 

OCTOBER 16, 1978 

Reviewed by Board Members t'lilson and Phillips. 
i 

Claimant seeks~ Board re'view of the Administrative 
Law Judge's .{ALJ) o~d~r which a1f firmed the November 21, 
1977 Determination Order whereb1y he was granted compensation 
equal to 64° for 20% unscheduled low back disability. 

' I 

, The Board, after de nov1o review, •affirms and adopts 
I the Opinion and Order of the AL'J, a copy of which is attached 

I hereto and, by this reference' :is made a part hereof. 
I i 

ORDER 

The order of the ALJ, dated April 21, 1978, is affirmed . 

with attendant physical symptomatology. He concluded that a
material causative relationshi'p had been establisjfied hS
therefore remanded the claim to the Fund for acceptance and
payment of compensation. -

The Board, after de novo review, finds that the medi
cal opinions expressed by Dr.  altby are more persuasive than
those of Dr. Kuttner's.Furthermore, claimant has had' too many
off-the-job problems which'resulted, in claimant's disinclina
tion to look for employment. \

The Board,-based upon the-evidence in the record, con
cludes that claimant has, through,his own voluntary actions
wholely unrelated to his work activity, placed himself in his
present condition and the responsibility for such condition isnot that of the State Accident|Insurance Fund whose denial of
claimant's claim-must—be approved;

ORDER*

The order of the ALJ, dated  arch 29, 1978, is reversed
ThQ dsnisl of &l&imant!s claim m.ade by the State Acci-

dent Insurance Fund on  ay 11, 1977 is approved.

WCB CASE NO. 77-5657 OCTOBER 16, 1978
GEORGE HOCH, CLAI ANT !
Lachman & Henninger, Claimant's Attys
Eu«jene Buckle^ Defense t
Request for Review by Claimant

Reviewed by Board  embers Wilson and Phillips.
Claimant seeks. Board reviev; of the Administrative

Law Judge's (ALJ) order which a'ffirmed the November 21,
1977 Determination Order whereby he was granted compensation
equal to 64° for 20% unscheduled low back disability.

The Board, after de novo review, -affirms and adopts
the Opinion and Order of the AL'J, a copy of which is attached
^hereto and, by this reference, is made a part hereof.

■ I .

ORDER
The order of the ALJ, dated April 21, 1978, is affirmed

i 
j 

I ■ 

’ 



     

  
      
    
 

     

      
        

         
         

    
       

         
          
            

           
          

         
        

  
           

           
          
 

         
            
         

           
          

          
            

           
       

          
         

        

        
        

        
         

CASE NO. 77-6470 OCTOBER 16, 1978 

MATTHEW NIBLACK, CLAIMANT 
Doblie, Bischoff & Murray, Claimant's Attys. 
Newhouse, Foss, Whitty & Roess, 

Defense Attys. 
R~qY:~~t f9r R~Y:t~w fly th~ 9AI.F 

Reviewed by.Board Members Wilson and Phillips. 

The State Accident Insurance Fund seeks Board review 
of the Administrati~e Law Judge's (ALJ} order which remanded 
to it claimant 1 s claim for an ?ccurational disease for accer
tance and payment of benefits. 

Claimant, a 27-year-old employee of the State Employ
ment Division, alleges he developed pains in both legs result
ing from prolonged standing at his work. Claimant had worked 
for the State for 2 years. His first job ·with the Employment 
Division was that of a claims taker which he stated required 
him to stand five out of the eight ~ours he worked. 

In June 1976 claimant was transferred to an interviewer 
position. There· was very little standing.required and his legs 
didn't bother him. 

In June 1977 he was transferred back to his first job 
and his legs again began to bother him. Claimant, on August 
25, 1977, filed his claim which the Fund denied on October · 
10, 1977. 

Dr. Smith reported on August 11, 1977 that claimant· 
gave him a history_of developing pain in his legs with numb- .. 

ness from lhe hlps down while running cross-counliy in 19££. 
He told Dr. Smith that upon graduation from high school he 
had joined the Navy and the prolonged marching and standing 
involved in basic training bothered his legs; that he also 
tried to run in track events but his legs again bothered him; 
and that he has a 30% disability from the Veteran 1 s Adminis
tration. Dr. Smith examined.claimant's lower extremities from 
the knees down and found claimant had mild tenderness and dis
comfort in his lower extremities. X-rays were normal. Dr. 
Smith ~i~gn9~e~ F~in in bQth lQW~r ~Xtf~mittc~ 9£ undetermined 
etiology. 

Dr. Massey, who had been treating claimant· since July 
19, 1977, diagnosed a probable chronic anterior compartment 
syndrome. 

Claimant also'had worked as a security guard in col
lege and the prolonged standing caused his legs to hurt. • 

WCB CASE NO. 77-6470 OCTOBER 16, 1978

 ATTHEW NIBLACK, CLAI ANT
Doblie, Bischoff &  urray, Claimant's Attys.
Newhouse, Foss, Whitty & Roess,

Defense Attys.
R c^u st f9_r R yi ^f by th SAIF

Reviewed by Board  embers Wilson and Phillips.
The State Accident Insurance Fund seeks Board review

of the Administrative Law Judge's (ALJ) order which remanded
to it claimant's claim for an occupational disease for accep
tance and payment of benefits.

Claimant, a 27-year-old employee of the State Employ
ment Division, alleges he developed pains in both legs result
ing from prolonged standing at his work. Claimant had worked
for the State for 2 years. His first job with the Employment
Division was that of a claims taker which he stated required
him to stand five out of the eight hours he worked.

In June 1976 claimant was transferred to an interviewer
position. There-was very little standing•required and his legs
didn't bother him.

In June 1977 he was transferred back to his first job
and his legs again began to bother him. Claimant, on August
25, 1977, filed his claim which the Fund denied on October
10, 1977.

Dr. Smith reported on August 11, 1977 that claimant
gave him a history.of developing pain in his legs with numb- ..
ness from the hips down while running cross-country in 19GG.
He told Dr. Smith that upon graduation from high school he
had joined the Navy and the prolonged marching and standing
involved in basic training bothered his legs; that he also
tried to run in track events but his legs again bothered him;
and that he has a 30% disability from the Veteran's Adminis-
'tration. Dr. Smith examined.claimant's lower extremities from
the knees do^m and found claimant had mild tenderness and dis
comfort in his lower extremities. X-rays were normal. Dr.
Smith <iisgn9SSd psin in btfth l<?wer ?ntr§!ttiti?§ 9f undetermined
etiology.

Dr.  assey, who had been treating claimant-since July
19, 1977, diagnosed a probable chronic anterior compartment
syndrome.

Claimant also'had worked as a security guard in col
lege and the prolonged standing caused his legs to hurt.

#



 

        
    

      
        

          
       

           
        
         

          
     

       

       

    
    

     
     

   

  

          
         

           
           

            
     
         

          
           
           

           
          
             
              

       
           

            
             
          
         
         

has mi"ssed 
tor appointments. 

:,ra·~-, ·••·.Z-
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I 
l 
I 
I ' 

noltirne 
I 
' ~-, ..... ;. '-..~' t ', i1 

• • ~ • ~ .-.,_ • I 

from work, except for doc-

ThA ALJ fou~d ~lAifuArtlJ~a~ ~uff~ring from ~n occupa
tional disease and remanded the claim to the Fund. I . 

The Board, after de nova ieview, finds no evidence that 
claimant's condition was materially and permanently worsened 
by his work. Claimant's condi~ion may have, from time to time, 
become symptomatic a t'"'work, but a j sho\ving that employment pro
duces symptoms of a disease ofjunknown or undetermined etiology 
is not sufficient. Weller v. Union Carbide Corporation, 35 qr 
App 355. The denial was proper. 

I 
! 

ORDER 
I 

.The ALJ's order, datedlMay 3, 1977, is reversed. 
I . 

The State Accident Insurance Fund's denial is ap-
proved. I 

l 
SAIF CLAIM NO. A 737168 OCTOBER 16, 1978 

I 
I 

JOHN T. RAWLS , CLAIMANT i. 
C. H. Seagraves, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 

, ---... I 
Amended Own Motion Determinatiqn 

' I 
I 
I 

On May 3, 1978 the Board issued its Own Motion Determin-
' ation in the above entitled matter which granted claimant com-

pensation for 100% loss by sep1ration of the right leg and com
pensation for 75% loss of an arm for Gnscheduled disability. The 
order stated that said awards &ere. in lieu of the former award 
claimant had receivera~tor perm~nent t'."otal disability. 

On October 10, 1978 claimant, by and throuqh his attor
ney, requested the Board to reto'nsider this order, -stating that 
the words "in- lieu of 11 were misleading and that the State Acci
dent Insur~nce Fund had taken ~he position that inasmuch as it 
already had paid to the claimant based upon his earlier award 
for permanent total disability!an·amount which was in excess of 
that to which he was entitled by the awards granted by the Board's 

1 order of May 3, 1978 it had the right to offset this amount and,·. 
· therefore, it haCJ. fully paid ci aiman t. 

• I 

The Board often uses t~e ~ords 11 in lteu ~f" when it, 
after a de nova reyiew, modifies an award made bv an Administra
tive.Law Judge and the usage of such words in th;t s~tuation is 
quite proper; however, the Own.Motion Determination in the above 
case was issued based upon a re-evaluation of claimant's condi-

1tion. The only reasonable interpretation which can be given to 
4-· 

-457-

•J

Claimant has missed noltime from work, except for doc
tor appointments. ! •

Th5 ALJ claimantjwas suffering from 'an occupa
tional disease and remanded the claim to the Fund.

The Board, after de novo review, finds no evidence that
claimant's condition was materially and permanently worsened
by his v;ork. Claimant's condition may have, from time to time,
become symptomatic at'Avork, but aj showing that employment pro
duces symptoms of a disease of|unknown or undetermined etiology
is not sufficient. VJeller v. Union Carbide Corporation, 35 Or
App 355. The denial was proper.

ORDERi
.The ALJ's order, datedj ay 3, 1977, is reversed.

The State Accident Insurance Fund's denial is ap
proved.

SAIF CLAI NO. A 737168
JOHN T. RAWLS, CLAI ANT |.
C. H. Seagraves, Claimant's Atty.
SAIF, Legal Servic^s^ Defense Atty.
Amended Own  otion Determination

OCTOBER 16, 1978

On  ay 3, 1978 the Board issued its Own  otion Determin
ation in the above entitled matter which granted claimant com
pensation for 100% loss by separation of the right leg and com
pensation for 75% loss of an arm for unscheduled disability. The
order stated that said awards were, in lieu of the former award
claimant had receive'd“'for permanent total disability.

On October 10, 1978 claimant, by and through his attor
ney, requested the Board to reconsider this order, stating that
the words "in- lieu of" were misleading and that the State Acci
dent Insurance Fund had taken the position that inasmuch as it
already had paid to the claimant based upon his earlier award
for permanent total disability|an amount which was in excess of
that to which he was entitled by the awards granted by the Board's
order of  ay 3, 1978 it had the right to offset this amount and,
therefore, it had fully paid claimant. ■

The Board -often uses ttie words "in lieu of" when it,
after a de novo review, modifies an award made by an Administra-
tive_ Law Judge and the usage of such words in that situation is
quite proper; however, the Own  otion Determination in the above
case was issued based upon a re-evaluation of claimant's condi
tion. The only reasonable interpretation which can be given to

-457-
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Board's actions iJ granting awa~ds for disability less than 
permanent total disability is that claimant was permanently and 
totally disabled from the-date of .hi~ 1959 injury and was en
titled to receive compensation for s~ch disability until May 3, 
1~7H, whgn thQ BoJrd, hgg@d 6~ ft~W ffi~ditAl.~videnbe, found lhal 
he had less than permanent and total'disability. Claimant's 
present disability, as recited in the 0 Board 1 s order entitled him 
to receive compensation for that disability from the date of 
the order forward. · 

Therefore, the Board concludes that the Own r~tion Deter
mination entered in the above entitled matter on nay 3, 1978 
should be amended by deleting therefrom the first paragraph on 
pa1e two and substitut~ng tn~.~to. th~ tollowingi 

"Claimant is,· as of the date of this order, 
not permanently and totally disabled; how
ever, he is entitled to compensation for 
100% lo~s by separation of the right leg 
and compensation for 75% loss of an arm for 
unscheduled disability, said compensation 
to be paid claimant commencing on May 3, 
197 8". 

The Own Hotion Determination, entered I-lay 3, 1978, 
should be affirmed in all other respects except that the claim- Q 
ant s·hall have 30 days from the qate of this order to request W 
a hearing. 

IT IS SO ORDERED. 

WCB CASE NO. 77-1560 

FRANCES SCHLACK, CLAIMANT 
Ronald E. Hergert, Claimant's Atty. 
Charles Paulson, Defense Atty. · 
Request for Review by Claimant 

OCTOBER 16, 19 7 8 

Reviewed by Board Members 1vilson and r1oore. 

Claimant seeks Board review of the Administrative Law 
Judge's (ALJ) order which affir"med the carrier's denial of 
her claim for an alleged injury o; ~uly 3, 1~75. 

The Board! after de novo review, affirms and adopts 
the Opinion and Order of the ALj,·a copy of which is• attached 
hereto and, by this refereqce, is ma~e a part hereof. 

ORDER • 

The order of the ALJ, dated !-lay 5, 1978, is affirmed. 

the Board's actions in granting awards for disability less than
permanent total disability is that claimant was permanently and
totally disabled from the date of .his 1959 injury and was en
titled to receive compensation for such disability until  ay 3,
1378, whQn  ho Board, Bas d oh .evidence, found thathe had less than permanent and total disability. Claimant's
present disability, as recited in the Board’s order entitled him
to receive compensation for that disability from the date of
the order forward.

Therefore, the Board concludes that the Own  otion Deter
mination entered in the above entitled matter on flay 3, 1978
should be amended by deleting therefrom the first paragraph on
page two and substituti,^:ig thS ^OllOWlnq;

"Claimant is,- as of the date of this order,
not permanently and totally disabled; how
ever, he is entitled to compensation for
100% loss by separation of the right leg
and compensation for 75% loss of an arm for
unscheduled disability, said compensation
to be paid claimant commencing on  ay 3,
1978".

#

The Own  otion Determination, entered  ay 3, 1978,
should be affirmed in all other respects except that the claim
ant shall have 30 days from the date of this order to request
a hearing.

IT IS SO ORDERED.

WCB CASE NO. 77-1560 OCTOBER 16, 1978

FRANCES SCHLACK, CLAIMANT
Ronald E. H rg rt, Claimant's Atty. 
Charl s Paulson, D f ns Atty. 
R qu st for R vi w by Claimant

Reviewed by Board  embers Wilson and  oore.
Claimant seeks Board review of the Administrative Law

Judge's (ALJ) order which affirmed the carrier's denial of
her claim for an alleged injury of July 3, 19.75.

Th Board, aft r d novo r vi w, affirms and adopts
th Opinion and Ord r of th ALJ,'a copy of which is' attach d
h r to and, by this r f r nc , is mad a part h r of.

ORDER
The order of the ALJ, dated  ay 5, 1978, is affirmed.
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WCB CASE NO. 77-102G 
~-:, l-, • ~ • i~ 

7J~'\~.v ~ w• l: 
OCTOBER 16, 1978 

HELEN M. SMITH, CU\IMANT . I" -

Yturri, Rose tii Burnl1a.m, Cla.imant' s Attys. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claiman~ 

. I 
I 

Reviewed by Board I-Iembers \vilson and Phillips. 

Claimant. seeks~ B~ard rJv~;.:· ;oT the Administrative Law 
Judge's (ALJ) order which found claimant did not timely appeal 

the Dt?b~l"Wiin~_Ei~I\ Ot<l~~ ~~ fim~ly ·O!WtCifU1 hgr gggrJVJtion 
rights. J 

' 

Claimant contends her claim was never closed or, if 
it was closed, she was not ade~uately appraised of the clos
ure. She also contends that if the claim was closed payments 
should.be continuecl~f°o' be, madejto her-···under ORS 656 •. 245 .. 

Claimant suffered b~ckland leg injuries in an automo
bile accident on .December 7, 1~65, she lo~t no time from 
work-and was found to have no ~ermanent impairment. An order 
entered on Maich 10, 1966 by the· Workmen 1 s Compensation Depart
ment allowed·cla1.mant's claim for all required and authorized 
medical serv,ices due, .. ,to her injury and- closed the claim. This 
order set forth claimant's a9ptal rights allo~ing her to appeal 
either to the Department or the court or to request a hearing 
before the Workmen's Comoensation Board. . ~ I . 

· The, Dflpa:rtmGn ~, on July 2 8, · 19 6 6, di;;migd a. claim for 
medical services from the Orth6pedic and Fracture Clinic since 
the claim had been closed. Af~er several letters and medical 

I 

verifications that claimant's treatment for her present con-
dition was directly related tolher December 7, 1965 injury the 
bill was approved on July 15, 1966. · 

I 

I 
Dr. Baranco continued to treat claimant on a monthly 

basis. Claimant slowly improvka. On May 11, 1967·he reported 
claimant was being tre~ted forlchronic cervical and thoracic 
myofibrositis and radiculitis. He treated her with a dorsal 
lumbar brace, cervical traction and medication. Claimant had 

• I 

continued to work during this time period. In October 1967, 
Dr. ~aranco again reported the/same complaints claimant had 
had in January 1966, the date of his first coritact with 
claimant. I 

I 

I 
Claimant requested thejBoard to reopen her claim on 

January 30, 197£ pursuant to ORS ~56.278. 
I ' 

/ 

Dr. Baranco indicated 6n March 23, 1976 he had seen 
claimant intermittently for reiidual discomfort in the lower 
cervical and mid-thoracic area. In October 1976, he renorted 
claimant stated that-long periods :Of sitting or standing 

·I ,. 
I 

-A~O-

#

HELEN  . S ITH, CLAI ANT
Yturrl, Ros & Burnham, Claimant's Attys.SAIF, Legal Services, Defense Atty.
Request for Review by Claimant'

WCB CASE NO. 77 1023 OCTOBER 16, 1978

Reviewed by Board  embers Wilson and Phillips.
Claimant se"eks" Board review oT the 'Administrative Law

Judge's (ALJ) order which found claimant did not timely appeal
D4t4i*»ihati4i\ Oj-ds}* as? timHy AMor isQ h r aggravation

rights.
Claimant contends her claim was never closed or, if

it was closed, she was not adequately appraised of the clos
ure. She also contends that if the claim wa.s closed_ payments
should be cdntinued”’l:o be made to her“"‘uhder ORS 656.245.

Claimant suffered back and leg injuries in an automo
bile accident on -December 7, 1965. She lost no time from
work-and w^as found to have no permanent impairment. An order
entered on  arch 10, 1966 by the' Workmen's Compensation Depart
ment allowed'claimant's claim for all required and authorized
medical serv-ices due—to her injury and- closed the claim. This
order set forth claimant's appeal rights allowing her to appeal
either to the Department or the court or to request a hearing
before the Workmen's .Compensation.Board.

Th D partm nt, on July 28, '1986, dgni d a claim formedical services from the Orthopedic and Fracture Clinic since
the claim had been closed. After several letters and medical
verifications that claimant's treatment for her present con
dition was directly related toiher December 7, 1965 injury the
bill was approved on July 15, 1966.

basis.
Dr. Baranco continued to treat claimant on a monthly
Claimant slowly improved. On Hay 11, 1967‘he reported

claimant was being treated for
myofibrositis and radiculitis.

chronic cervical and thoracic
He treated her with a dorsal

lumbar brace, cervical traction and medication. Claimant had
continued to work during this time period. In October 1967,Dr. Baranco again reported thejsame complaints claimant had
had in January 1966,. the date of his first contact withclaimant. - !

Claimant requested thejBoard to reopen her claim on
January 30, 1976 pursuant to ORS' 656.278.

Dr. Baranco indicated on  arch 23, 1976 he had seen
claimant intermittently for residual discomfort in the lower
cervical and mid-thoracic area. In October 1976, he reported
claimant stated that.-long periods .of sitting or standing

^
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aggravate her condition. He felt a n~elogram was indi
cated. 

The State Accident Insurance Fund, on December 20r 

197~, d~hi~d 6ny iesp6nsibilily f6i al~imA~~ 1§ ~Uf~6~l low 
back condition involving pain in the hip and leg £or which 
the myelogram had been recommended. The denial was based 
on the fact that the original injury involved the upper back 
and neck and was not related to her current low back problem. 
Claimant requested a hearing. 

At_ the hearing, the Fund moved for dismissal on the 
grounds that the request was not timely. Claimant contended 
her claim had never been closed. She testified that she con

tinued to r@ceive medical car~ and treatment, some of which 
she paid for and some of which the Fund paid for. 

The ALJ found that claimant had not timely appealed 
the order of March 10, 1966 or timely exercised her aggrava
tion rights and granted the motion to dismiss. 

The Board, after de nova review, concurs with the ALJ 

that claimant failed to timely re~ueBt a he~ring 01 G~~rGiHe 
her aggravation rights. However, claimant is entitled to 
have all of her medical bills which relate to her 1968 in
ju~ies (the upper and mid back) paid by the Fund pursuant to 
the provisions of ORS 656.245. 

The Board finds that the failure of the Fund to pay such 
bills justifies the assessment of a penalty equal to 25% of such 

unpaid medical bills. 

ORDER 

The ALJ's order, dated April 28, 1978, is modified. 

The State Accident Insurance Fund is ordered to pay 
all claimarit's medical bills relating to the 1965 mid and 
upper back injury, which it has not paid, 

Claim~nt is hereby granted compensatlon equal to~~% 
of said unpaid medical bills as and for a penalty. 

Claimant's attorney is hereby granted a reasonable at
torney's fee for his service~ in connection with this Board 
review in the amount of $350, payable by the Fund. 

firmed. 
The order of the ALJ, in all other respects, is af-

v/ould aggravat h r condition.
Gat d.

He felt a n\yelogram was indi-

The State Accident Insurance Fund, on December 20,
197G, (£ehiec3 any responsiLxlity for claiiVidht’fi dliri^dht
back condition involving pain in the hip and leg for which
the myelogram had been recorrimended. The denial was based
on the fact that the original injury involved the upper back
and neck and 'was not related to her current low back problem.
Claimant requested a hearing.

At the hearing, the Fund moved for dismissal on the
grounds that the request v/as not tim.ely. Claimant contended
her claim had never been closed. She testified that she con
tinued to receive medical care and treatment, some of which
she paid for and some,of which the Fund paid for.

The ALJ found .that claimant had not timely appealed
the order of  arch 10, 1966 or timely exercised her aggrava
tion rights and granted the motion to dismiss.

The Board, after de novo review, concurs with the ALJ
that claimant failed to timely request a hearing or snsrcise
her aggravation rights. However, claimant is entitled to
have all of her medical bills which relate to her 1968 in
juries (the upper and mid back) paid by the Fund pursuant to
the provisions of ORS 656.245.

The Board finds that the failure of the Fund to pay such
bills justifies the assessment of a penalty equal to 25% of such
unpaid medical bills.

ORDER
The ALJ's order, dated April 28, 1978, is modified.

The State Accident Insurance Fund is ordered to pay
all claimant's medical bills relating to the 1965 mid and
upper back injury, v/hich it has not paid.

Cl aimant is hereby grante(3 compensation equal to 25%
of said unpaid medical bills as and for a penalty.

Claimant's attorney is hereby granted a reasonable at
torney's fee for his services in connection v/ith this Board
reviev/ in the amount of $350, payable by the Fund.

firmed.
The order of the ALJ, in all other respects, is af-
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WCB Cl\SE NO•. 76-2810 _ ,,.. oc·ronER 16, 1978 

· • ·'•'r-;11 I;:;-, 
I l u., 

BOB TOWE, CLAIMANT I 
Douglas A. Shepard, Claimant 1 s ]Atty. 
SAIF, Legal Services, Defense ~tty. 
Order on Remand j 

~•- ···- I 
On December 20, 1977 t&e Board issued its Order on 

Review in the above entitled mltter reversing the oraer of the 
RG:f_QIOQ dJtQd lt1y 27, 1977 whiah· hJ.d uphQlc1 thQ clJ.1mJ.nt's 

-~laim for a myocardial infarction suffered on or about Octo
ber 28, 1975. In its order, the Board found that the angina 

.attacks suffered by claimant w~re a direct result of his work 
activities and caused claimantlto seek medical attention and 
lose time from work acting upo$ his doctor's advice, there
fore, the cl"aimant was' entitled to compensation for this time 
loss. The Board ordered the State Accident Insurance Fund 
to pay claimant time loss bene!its from October 11, 1975 to 
November 13, 19 7 5. I 

The claimant appealed the Board's order and the Court 
of Appeals, in an opinion and ~rder entered June 27, 1978, 
ruled that because clai~ant had been awarded time loss bene
fits he must be considered to ~ave partially prevaile4 on a, 
rejected claim fand, as the resbondent, be entitled to an at-
torney's fee. I 

I 

The '"soard, --1~~com9lian9e with the judgment and mandate 
of the Court of Appeals issuedJSeptember 22, 1978 h~reby 
amends its Order on Review entered in the above entitled mat
ter on December 27, 1977 by ad~ing the following paragraph 
to page three of said Order onJReview: 

I 

"Claimant 1 s attorney is awarded as a reason
able. attorri-~:z,'.,s fee for his services both be
fore the Referee at th~ hearing and at Board 
review, a sum of $500, payable by the State 
Accident Insurance Fun~. 

WCB CASE NO. 77-3017 

SHELLEY J. WHEELER, CLAIMANT 
C~rlotta H. Soren~en, Claimant's Atty. 
Gorham & Sarriugarte, Claimant's Attys. 
Jonei, Lang, Klein, Wolf & Smiih, · 

Defense Attys. 
Request for Review by Claimant, 

OCTOBER 16, 1978 

Reviewed by Board Members 1·Jilson and £.loore. 

-4hl-

'f ?'• ■=

m
WCB CASE NO'. 76-2 810 OCTOBER 16, 1978

BOB TOWE, CLAIMANTDouglas A. Sh pard, Claimant's |Atty.
SAIF, L gal S rvic s, D f ns Atty.
Ord r on R mand

On December 20, 1977 the Board issued its Order on
Reviev/ in the above entitled matter reversing the order of the
RQfQiQQ datQd nay 21, 1977 which' had upheld the claimant'e
.claim for a myocardial infarction suffered on or about Octo
ber 23, 1975. In its order, the Board found that the angina
attacks suffered by claimant were a direct result of his workactivities and caused claimant|to seek medical attention and
lose time from v;ork acting upon his doctor's advice, there
fore, the cTaimant was entitled to compensation for this time
loss. The Board ordered the State Accident Insurance Fund
to pay claimant time loss benefits from October 11, 1975 to
November 13, 1975.

The claimant appealed the Board's order and the Court
of Appeals, in an opinion and order entered June 27, 1978,
ruled that because claimant had been awarded time loss bene
fits he must be considered to liave partially prevailed on ai
rejected claim and, as the respondent, be entitled to an at
torney's fee. ■

The Board, in compliance with the judgment and mandate
of the Court of Appeals issued|September 22, 1978 hereby
amends its Order on Review entered in the above entitled mat
ter on December 27, 1977 by adding the following paragraphto page three of said Order onjReview:

"Claimant's attorney is awarded as a reason
able attorneyj^s fee for his services both be
fore the Referee at the hearing and at Board
review, a sum of $500payable by the State
Accident Insurance Fund.

m

WCB CASE NO. 77-3017
SHELLEY J. WHEELER, CLAI ANT '
Carlotta H. Sorensen, Claimant's
Gorham & Sarriugarte, Claimant'sJones, Lang, Klein, Wolf & Smiih,

Defense Attys.
Request for Reviev/ by Claimant,

OCTOBER 16, 1978

Atty.
Attys.

Reviewed by Board  embers Wilson and  oore.

’= 

I 
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seeks Board review of the Administrative Law 
Judge's (ALJ) order which affirmed the denial by Employee 
Benefits Insurance Company. 

Claimant, 23 years old, alleges she sustained an 
injury to her back on February 16, 1976 while pulling on the 
dry chain. Claimant last worked on February 8, 1977. Her 
claim indicates she called in sick on the 14th and then told 
the employer on the 16th that she would not be able to work 
because she had hurt her back at home while lifting heavy 
boxes when moving. 

Dr. Hoda be~an treatin<;r claimant. A review of the 
x-rays of February 22, 1977 showed a compression fracture 
of the superior anterior aspect of the body of L3. Later 
x-rays showed no further compression. His diagnosis was a 
healing fracture body of L3. 

The claim was cenied on April 28, 1977. 

Claimant was hospitalized on March 3, 1977 with recur
ring bdCK Pdin, right and left and Iddiculopathy within the 
right posterior leg. She was re-admitted to the hospital in 
11ay and again in October 1977. Dr. Casey diagnosed lumbar 
myofascitis, secondary to an old compression fracture of L3. 
In October 1977, claimant was still complaining of low back 
pain, however, there was no radiculopathy. 

On Ilarch 17, 1976, Dr. Edelman did a fetogram which 
revealed claimant was pregnant and had been for 36 weeks. 
She had a child in March 1976. 

then 
end. 
15th 
not 

Claimant testified she wort~? on F~~~~~~y ll, l~77 and 
moved her household residence on the 12th and 13th, a week

She did not work the 14th, but claims she did work the 
and 16th; The employer's records reflected claimant did 

work after the 8th of February. 

Claimant also testified she had had some back problems 
after a car wreck in 1971 or 1972 which resolved without re
siduals and her only oth~r p~9~!em W~§ ~~,~ng he, p,egn~n~y, 
Dr. Kenyon's office records reflected claimant had back pain 
before, during and after her pregnancy. His first record of 
back pain is in January 1975. In August.1976 he noted claim~ 
~nt had back pain which related to an auto accident and he 
felt was a lumbar sprain. Dr. Kenyon's x-rays revealed an 
old, well healed fracture of LJ, the same area she now con
tends is causing her problems. 

The ALJ, after reviewing all of the evidence, felt that 
claimant had not met her burden of proof. He noted it was .::._ 
questionable whether claimant worked on the day she alleged W' 
she suffered the injury; also, ~here was her denial of any in-

Claimant seeks Board review of the Administrative Law
Judge's (ALJ) order which affirmed the denial by Employee
Benefits Insurance-Company.

Claimant, 23 years old, alleges she sustained an
injury to her back on February 16, 1976 while pulling on the
dry chain. Claimant last worked on February 8, 1977. Her
claim indicates she called in sick on the 14th and then told
the employer on the 16th that she would not be able to work
because she had hurt her back at home while lifting heavy
boxes when moving.

Dr. Hoda beqan treating claimant. A review of the
x-rays of February 22 , 1977 shov/ed a compression fracture
of the superior anterior aspect of the body of L3. Later
x-rays showed no further compression. His diagnosis was a
healing fracture body of L3.

The claim was denied on April 28, 1977.
Claimant was hospitalized on  arch 3 , 1977 v;ith recur-

ring bacK pain, right and left and radiculopathy within the
right posterior leg. She was re-admitted to the hospital in
 ay and again in October 1977. Dr. Casey diagnosed lumbar
myofascitis, secondary to an old compression fracture of L3.
In October 1977, claimant was still complaining of low back
pain, however, there was no radiculopathy.

On  arch 17, 1976, Dr. Edelman did a fetogram which,
revealed claimant was pregnant and had been for 36 weeks.
She had a child in  arch 1976.

Claimant testified she worked on FeJj^y^^y ii, 1J77 and
then moved her household residence on the 12th and 13th, a week
end. She did not work the 14th, but claims she did work the
15th and 16th: The employer's records reflected claimant did
not work after the 8th of February.

Claimant also testified she had had some back problems
after a car wreck in 1971 or 1972 which resolved without re
siduals and her only other prol?l§jT\ Vfas dating ptsgnancyi
Dr. Kenyon's office records reflected claimant had back pain
before, during and after her pregnancy. His first record of
back pain is in January 1975. In August,1976 he noted claim
ant had back pain which related to an auto accident and he
felt was a lumbar sprain. Dr. Kenyon's x-rays revealed an
old, well healed fracture of L3, the same area she now con
tends is causing her problems.

The ALJ, after reviewing all of the evidence, felt that
claimant had not met her burden of proof. He noted it was
questionable whether claimant worked on the day she alleged
she suffered the injury; also, there was her denial of any in-
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jury made to her employer. Dr. Hoda stated ·that in the ab-. 
sence of any other history o:E,pit:r:jury to claimant'. s back he 
tel t the :LnJury she rec'clved 'at work was' resp6nsibl~ £~.~ t!W 
fracture of L3 but there was e~idence of' orior back.pain ac
cording to Dr. Kenyon .. ,Also, b1aimant 1 s ;ondition of_preg-
nancy must be considered~, l 

I 

The ALJ felt, after an~lyzing all of the evidence, 
without u'sii';g specui'ation and ~onjecfure he could not find 
claimant had suffered a 'compenasable injury. He,therefore, 
affirmed the denial. · , I .. 

The Board, after de noro re':7'iew, ?on_cur~ wi~h the 
ALJ'o findil1'!!1 TheJ;e ~;i;-~ -~QQ m~ny,).f!C?l1Sl.Stencies ,i,n the 
evidence to find that claiman~ suffered a compensable injury 
on or about February 16, 1977 ,i The medical ~vidence indi
cates claimant had an on-goin~ back problem in the same area 
she contends she injured on tre_,l6th. -

...... -- -· .. ,,_,....,_ OR1DER 
I 

··ThQ ALJ 1 s ordr;ff, d~t~cti·Ma.y 4, 1~78, is Llffirmed. 
• I 

I 
1. 

I 
WCB CASE NO. 77-5 885 · 

1 ' 

HOWARD w. ALLEN' CLAIMANT I 
Lively & Wiswall, Claimant's A~ty~. 
Lindsay, Nahstoll, Hart, Neil & · 

Weigler, De!ense Attys. 
Request for Review by Clai~ant 

OCTOBER 19, 1978 

..... '. 

Reviewed by Board .Membbrs Nilson and Phillips. 
I 

Claimant seeks Board r~vi~w of- the Administrative Law 
Judae 1 s (ALJ) order which denika his claim for additional com
pen;ation for temporary total ~isability and penalties and 
a t_to rney. fees. 1· , . 

Claimant contends he is entitled to compensation for 
temporary total disability fro~ April 30, 1977 until his claim 
is closed plus penalties and attorney fees because of the em

\ployer's failure to properly aha timely process his claim and 
pay temporary total disabilityl0ithout a medical report stat
ing that claimant's condition was medically stationary. I . , 

Claimant, then a 62-ye~r-~ld-dry chain operator, sus
tained a back injury on July 3j, 1976 while pulling veneer. 
Dr. Bryson, a chiropractic physician, diagnosed sprain of the 
lumbar spine with right sacroiliac subluxation. Claimant was 
treated with adjustments, and physiotherapy. 

I 
-4,6 3-

9
jury mad to li r  mploy r. Dr. Hoda stat d 'that in th ab-,
s nc of any oth r history of<-injury to claimant's back h 
f lt th injury sh r c iv d ah work was' f  sp6hsihl(^ thS
fractur of L3 but th r was  j/id nc of' prior back pain ac
cording to Dr. K nyon. . .Also, claimant's condition of pr g
nancy must b consid r d!,

Th ^ALJ f lt,__aft r analyzing^all of th  vid nc ,
without using sp culation and conj ctur h could not find
claimant had suff r d a comp nsabl -injury. H ,th r for ,
affirm d th d nial.

Th Board, aft r d nojvo r vi w, concurs with th 
ALJ'd findin^i Thsts tv? many, incpnsist nci s in th  vid nc to find that claimant] suff r d a comp nsabl injury
on or about F bruary 16, 1977.j Th m dical  vid nc indi
cat s claimant had an on-going| back probl m in th sam. ar a
sh cont nds sh injur d on th .16th.

ORDER

■■ThQ ALJ's OfdQr, d^tedr ay 4, 1978, is affirmed;

#

OCTOBER 19, 1978WCB .CASE NO. 77-5885

HOWARD W. ALLEN, CLAIMANT
Liv ly & Wiswall, Claimant's Attys.
Lindsay, Nahstoll, Hart, N il &
W igl r, D f ns Attys.

R qu st for R vi w by Claimant

R vi w d by Board M mb rs Wilson and Phillips.

Claimant s  ks Board r vi w of- th Administrativ Law
Judg 's (AiJ) ord r which d ni d his claim for additional com
p nsation for t mporary total disability and p nalti s and
attorn y f  s.

Claimant cont nds h is  ntitl d to comp nsation for 
t mporary total disability from April 30, 1977 until his claim
is clos d plus p nalti s and attorn y f  s b caus of th  m- 

Iploy r's failur to prop rly and tim ly proc ss his claim and
pay t mporary total disabilityjwithout a m dical r port stat
ing that claimant's condition was.m dically stationary.

Claimant, th n a 62-y ar-old-dry chain op rator, sus
tain d a back injury on July 31, 1976 whil pulling v n  r.
Dr. Bryson, a chiropractic physician, diagnos d sprain of th  
lumbar spin with right sacroiliac subluxation. Claimant was
tr at d with adjustm. nts, and physioth rapy.

-463*
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no time £ram work ancl ,vas found to be med.:. 
ically stationary by Dr. Bryson on Aligust 23, 1976 with no per
manent impairment. 

Dr. Larson, an orthopedic surgeon, examined claimant on 
April 13, 1977. Claimant had been having intermittent discom
fort in his back since he firs~ injured it in 1967. Clainant 
felt he progressively was hayi~g more difficulty keeping up with 
his work. His complaints were of low.back pain with radiation 
td the right leg and pain by coughing, and sneezing. Dr. Larson 
diagnosed a chronic back problem with some evidence of irregu
larity of the facets of the lower Sack region. Dr. Larson felt 
claimant should lessen the stress he put on his back. 

On April 15, 1977 clai~ant returned to Dr. Larson with 
Social Security forms to be filled ou ti for disability benefits. 
Claimant had been placed on a grading job on two occasions and 
felt it aggravated his back. He returned to his patcher job on 
March 26 but his back continued to bother him. 

Claimant worked cont.Lnuously after his July 19 76 injury 
until he quit work on April 15, 1977. 

. . 

Claimant retired on May 1, 1977~ he had-been paid compen

~alion for lernporary lolal diiabilily from April lG, 1977 
through April JO, 1977. 

On August 15, 1977 the employer requested~ determina
tion. On November 22, 1977 a representative of the Evaluation 
Division asked for a current examination by Dr. Larson, asking 
him to describe any residuals due to claimant's injury. The 
emr,iloJer a;1ain reciuested a determination on December I, 1977. 
None was made. 

Claimant, since his retirement, has reported. to the un
employment office for unemployment ,compensation, but was con
sidered not able to work and has not sought other work. 

The ALJ found that the employer had no obligation, based 
upon the medical evidence, to pay additional compensation for 
temporary total disability. Penalties and attorney fees were 

ndt npplicable aa the employer had madG two attem~tH tg h~ve 
the claim closed. 

'l'he Board, after de nova revie,-1, affirms the AL.J's order. 
There is no evidence in the record which supports claimant 1 s 
claim for additional compensation for temporary total disability. 
The employer should not be penalized for ''failure to timely pro
cess" claimant 1 s claim; the evidence indicates that twice the 
employer requested claim closure. 

ORDER 

The ALJ's order, dated May 19, 1978, is affirmed. 

-464-

clairnant lost no tim from Vvork and was found to b m d
ically stationary by Dr. Bryson on August 23, 1976 with no p r
man nt impairm n t. 9

Dr. Larson, an orthop dic surg on,  xaimin d claimant on 
April 13, 1977. Claimant had b  n having int rmitt nt discom
fort in his back sinc h first injur d it in 1967. .Claimant
f lt h progr ssiv ly was haying mor difficulty k  ping up with
his work. His complaints w r of low back pain with radiation
to th right l g and pain- by coughing- and sn  zing. Dr. Larson
diagnos d a chronic back probl m with som  vid nc of irr gu
larity of th fac ts of th lov/ r back r gion. Dr. La.rson f lt
claimant should l ss n th str ss h put on his back.

On April 15, 1977 claimant r turn d to Dr. Larson with
Social S cu.rity forms ' to b fill d out for disability b n fits.
Claimant had b  n plac d on a grading job on two occasions and
f lt it aggravat d' his back. H r turn d to his patch r job on 
March 26 but his back continu d to both r him.

Claimant work d continuously aft r his July 1976 injury
until h quit work on April 15, 1977.

Claimant r tir d on May 1, 1977; h had-b  n paid comp n
sation for t mporary total disability from April IG, 1977 
through April 30, 1977.

On August 15, 1977 th  mploy r r qu st d a d t rmina
tion. On Nov mb r 22, 1977 a r pr s ntativ of th Evaluation
Division ask d for a curr nt  xamination by Dr. Larson, asking
him to d scrib any r siduals du to claimant's injury. Th 
 mploy r a<^ain r iyu st d a d t rmination on D c mb r 1, 1977 .
Non was mad .

Claimant, sinc his r tir m. nt, has r port d- to th un
 mploym nt offic for un mploym nt -comp nsation, but was con
sid r d not abl to work and has not sought oth r work.

Th ALJ found that th  mploy r had no obligation, bas d
upon th m dical  vid nc , to pay additional comp nsation for
t mporary total disability. P nalti s and attorn y f  s w r 
not applioabl as th  mploy r had mads two att mpts to hav 
th claim clos d.

Th Board, aft r d novo r vi v/, affirms th AL'J' s ord r
Th r is no  vid nc in th r cord which supports claimant's
claim for additional comp nsation for t mporary total disability
Th  mploy r should not b p naliz d for "failur to tim ly pro
c ss" claimant's claim; th  vid nc indicat s that twic th 
 mploy r r qu st d claim closur .

ORDER
Th ALJ's ord r, dat d May 19, 1978, is affirm d.

-464-
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wen Cl\SE NO. 77-5007 
I 

i.~~t.::~. 
J AivlE S R. A'l' CH LEY , CLl\I Mi"\N 'I' ·. ·1 • 

Jerry B, Ga5tine~u, Cl~.i.m~t 1
~ li\~ty, 

Collins, Velure & lleysell1 Cla.Dmant's 
Jones, Lang, Klei~, Wolf & Smi~h, 

Defense Attys. I 
brder of Dismissal 

OC'l'OI3ER 19, 19 78 

A ttys. 

· A request for···"review, t,;ing been duly filed with the 
Workers 1 Comoensation .Board in\the_ above entitled matter bv 

I 1 · ' ' oi 
the empioyer, and said request1for revi~w now having been with-
drawn, I 

IT IS THEREFORE ORDERE0 that the request for revie,·1 noH 
pending befo~e the Board is he}ebi dismissed and the order of the 
Administrative Law Judge is fiAal by operation of law. 

I 
C 

WCB CASE NO. 77-7690 OCTOBER 19, 1978 

PAUL BLOOM, CL1\I.l'v1ANT l. 
Merten & Saltveit, Claimant 1 s Attys. 

I 

SAIF, Legal Services, Defense Atty. 
Request for ·Review by Claimar:itj · 

I 
I 

Reviewed by Board Members Moore and Phillips. 
' l 

Claimant seeks Board r~view of the Administrative Law 
Judge's (ALJ) order which faun~ that claimant was both medi
cally and vocationally stationhry; that his injury was non
disabling; that claimant was nbt entitled to any award for 
permanent partial disability o~ any penalties and attorney's 
fees. Claimant contends his ihjury sh9uld have been classi
fied as disabling and remanded'.to the Fund. 

I 

Claimant, then a 38-ye~r-old program manager, sustained 
a compensable injury to his lo& ba6k on December 30, 1976 . 
.i\fter lifting several light boxes, he lifted a heavy one and 
injured his back. Claimant ne~er lost any time from work be-
cause of this injury. I 

Claimant had planned a New Year's Eve party for 45 
people and did not cancel it. 

I 

On January 3, 1977 claimant saw Dr. !1otz who diagnosed 
an acute exacerbation of a chronic sacroiliac strain. 

Claimant stated he haa:injured his low back in October 
1976 in another lifting incident~ but did not file a claim nor 

- 4G::- · 

V/CD CASE NO. 7 7-500 7 OCTOBER 19, 1978

JA ES R. ATCifLEY, CEAI ANT '
J rry El Gci tin au; Jlaiinitfit’s jAtiryiCollins, Velure & Heysell, Claijinant's
Jones, Lang, Klein, Wolf & Smith,Defense Attys.
Order of Dismissal

Attys

the employer,
drawn,

A request for review, having been duly filed with the
the above entitled matter by
for review now having been with-

Workers' Compensation .Board inI i and said reauest

IT IS THEREFORE ORDERED that the request for review now
pending before the' Board is hereby dismissed and the order of the
Administrative Lav/ Judge is final by operation of law.

OCTOBER 19, 1978WCB CASE NO. 77-7690
PAUL BLOO , CLAI ANT
 erten & Saltveit, Claimant’s Attys
SAIF, Legal Services, Defense Atty.
Request for 'Review by Claimant

Reviev/ed by Board  embers  oore and Phillips.
Claimant seeks Board reviev/ of the Administrative Law

Judge’s (ALJ) order v/hich found that claimant was both medi
cally and vocationally stationary; that his injury was non
disabling; that claimant was not entitled to any av/ard for
permanent partial disability or any penalties and attorney's
fees. Claimant contends his injury should have been classi
fied as disabling and remanded;to the Fund.

Claimant, then a 38-year-old program manager, sustained
a compensable injury to his low back on December 30, 1976.
After lifting several light boxes, he lifted a heavy one and
injured his back. Claimant never lost any time from work be
cause of this injury.

Claim.ant had planned a
people and did not cancel it.

New Year's Eve party for 45

On January 3, 1977 claimant saw Dr.  otz who diagnosed
an acute exacerbation of a chronic sacroiliac strain.

Claimant stated he had!injured his low back in October
1976 in another lifting incident; but did not file a claim nor

465
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any time from work. Claimant also injured his leg in 
July 1977, but has no residuals from it and suffered no time 
loss. 

Claimant indicated he has a hi?h pain tolerance and is 
a very hard worker. In Januar•,r 19·77 c.l"'i'n1c-c-.r1t ,,::,s "'' ,'j t « Cl ,. Cl u.S,:eu O re-
sign, but refused to do so untll July 1977. 

1'\·10 people who had ·,.;orked [:or claimant testified that 
they had observed claimant at work in pain and bent over. 

Claimant's injury was classified as non-disabl{n~ by 
the Fund and clai~ant was so notified by a lefti~ dated I1arch 
24r 1977. 

Claimant did not work after his leaving his job. He 
took some vacation time and planned to write a book . 

. 
In late December· 1977 claimant was unable to g~t-out 

of bed because of back pain. He was seen by Dr. Sirounian who 
diagnosecl chronic lumbosacral strain with no, indications of 
a herniated nucleus oulnosus. He treated claimant with pain 
•• ,, , . L :.. 

medication and continued conservative therapy. In January 
1978 Dr. Sirouni~n felt claimant should exercise and continue 
taking medication. 

Claimant had been searchirig fcir a job in the fall of 
1977; he was offered tw6 jobs, but he turned them both down. 
He was drawing unemployment compensat:i.on and indicated he was 
willing and physically abl·e to work. 

Dr. Motz indicated she felt claimant should be referred 
to the Callahan Center for evaluation and rehabilitation. 

On Barch l, 1978 Dr. Sirounian authorized time loss 
from December 28, 1977 ~o February 24, 1978. 

The ALJ found that this was an accepted claim, there
fore, penalties and attorney's fees were not appropriate. He 
found no evidence that the time loss authorized by Dr. Sir
ounian was reiated to his industrial injury. 

The 1\LJ concluded cla.inmnt was both medically and vo
catiqnally stationary and had not suffered a disabling injury. 

The Board, after de nova review, concurs with the ALJ's 
findings. There is no evidence that claimant is not medically 
and vocationally stationary or needs additional medical treat
ment. Likewise, there is no evidence indicating claimant has 
lost any time from work b~caase of the December 30, 1976 injury, 
therefore, he is not entitled to any time loss benefits; the 
injury was correctly classified as non-disabling. 

-466-

i 

• 

los any tim from v/o rk. Claimant also injur d his l g in
July 1977, but has no r siduals from it and suff r d no tim 
loss .

Claimant indicat d h has a hicjh oain tol ranc and is
a v ry ha];d work r. In January 19 77 claimant was ask d to r 
sign, but r fus d to do so until July 1977.

Two p opl v/ho had work d for claimant t stifi d that
th y had obs rv d claimant at v/ork in pain and b nt ov r.

Claimant's injury was classifi d as non-disabling by 
th Fund and claimant v;as so notifi d by a l tt r dat d March
24 f 1977 .

Claimant did not v/ork aft r his l aving his job. H 
took som vacation tim and plann d to v;rit a book.

In lat D c mb r 1977 claimant v/as unabl to g t out
of b d b caus of back pain. H was s  n by Dr. Sirounian who
diagnos d chronic lumbosacral strain v;ith no indications of-
a h rniat d nucl us pulposus. H tr at d claimant with pain
m dication and continu d cons rvativ th rapy. In January
1978 Dr. Sirounian f lt claimant should  .x rcis and continu 
taking m dication.

Claimant had b  n s arching for a job in th fall of 
197,7; h was off r d tv/o jobs, but h turn d th m both down.
H was drav/ing un mploym nt comp nsation and indicat d h was
willing and physically abl to work.

m

Dr. Motz indicat d sh f lt claimant should b r f rr d
to th Callahan C nt r for  valuation and r habilitation.

On March 1, 1978 Dr. Sirounian authoriz d tim loss
from D c mb r 28, 1977 to F bruary 24, 1978.

Th ALJ found that this was an acc pt d claim, th r 
for , p nalti s and attorn y's f  s w r not appropriat . H  
found no  vid nc that th tim loss authoriz d by Dr. Sir
ounian was r lat d to his industrial injury.

Th ALJ conclud d claimant v/as both m dically and vo
cationally stationary and had not suff r d a disabling injury.

Th Board, aft r d novo r vi w, concurs with th ALJ's
findings. Th r is no  vid nc that claimant is not m dically
and vocationally stationary or n  ds additional m dical tr at
m nt. Lik wis , th r is no  vid nc indicating claimant has
lost any tim from work b caus of th D c mb r 30, 1976 injury,
th r for , h is not  ntitl d to any tim loss b n fits; th 
injury was corr ctly classifi d as non-disabling.

-466-













         
        

  

          

      

   
     
     
    

      

       
        

         
          

     

      
             

          
           
         
          

           
     

        
       

        

         
         
         

            
          
    

           
      
         
           

        
         

 

plcyer, 
are not 

' 
This claim, which was iiled for 
is an· acce1nted c·1a im 1• -:. 'Penal ties 

' I ,L! 

app.L.i.cable. · · ·, , 

ORDER 

claimant by the em
and attorney's fees 

'I'he l\LJ's order, dated Harch 29, 1978, 
I 

is affirmed. 
I 

I 
l 

WCB CASE NO. 77-746:l OCTOBER 19, 1978 
l 
1 

HO.MER CRAFT, CLAIMl\NT ! 
Evohl F. Malagon, Claimant I s Atty. 
SAIF, Legal Service~, Defense ~tty. 
Reouest for Review b•1., Claimantl 

- I 
I 

Reviewed by Board Memb~rs Moore and Phillips . • i 
Claimant s·eeks Board review .of the Administrative Law 

Judge's (ALJ) ord~r which affi~m~d the Determination Order,· 
dated November 21, 1977, awardd.ng claimant 64° for 20% unsched
ule~ disa~ility for his back i~jury. Claimant contends he is 
en~itled to a greater .award. j · 

' i ' . Claimant, then a 19-year-old planer off-bearer, sus-
tained an injury to his back oh April 14~ 1975 when he slipped 
and fell. This injury was dia~nosed as a traumatic aggrav~tion 
of a congenital_anomaly of the! fifth vertebra. After a period 

. l' . l .. •• 
of conservative treatment, cla~mant underwent a fusion of LS 
to the sacrum on October 2, 197s. A myelog.ram had revealed 

·spondylolysis LS but no evidence of disc herniation or other 
significant abnormality of thel lumbar canal. 

I 

• I . • 
Dr. Carte:r: , .. ~j.Jl ,July 19 175,. fe-1.t claimant needed vocational 

rehabiliation. He olaced the £allowing limitations on claimant; 
no heavy lifting or~excessive hending and stooping ~ctivities. 

i 
_ In May 1976 Dr. Carteri indicated claimant ·was fully am

bulatory, but. still needed to ~sea lumbosacral corset f6r 
symptomatic relief. He felt c[aimant cduld return to light 
work, but would never be able to return to heavy work requiring 
extensiv~ bending or stooping ~r any type of heavy lifting of 
materials greater than 20 pounds. 

• I 
' I 

Claimant is now 22 yeats 61d and has a 7th grade educa-
tion. Under the Vocational Rehabilitation Division's sponsor
ship claimant bega-n c1 GED progtam, but didn't successfully com
plete it. He also began an on~the-job training program as a 
building construction estimate~, but did not complete the pro
gram although he did acquire some skills· in this area. 

·-467-

This claim, which was Til d for claimant by th  m
ploy r^ is an'acc pt d c'laiin;-:. p nalti s and attorn y's f  s
ar not applicabJ. .

ORDER
Th AI.J' s ord r, dat d March 29 , 1978, is affirm d

WCB CASE NO. 7 7-746Q. OCTOBER 19, 1978

ROmR CRAFT, CLAIMANT
Evohl F. Malagon, Claimant's A'tty.
SAIF, L gal S rvic s., D f ns ^Atty
R au st for R vi w by Claimand

m

R vi v/ d by Board M mb rs Moor and Phillips.

Claimant s  ks Board r vi w .of th Administrativ Law
Judg 's (ALJ) ord r which affirm d th D t rmination Ord r,
dat d Nov mb r 21, 1977, av/arding claimant 64° for 20^ unsch d
ul d disability for his back injury. Claimant cont nds h is
 ntitl d to a gr at r .aw'ard.

Claimant, th n a 19-y ar-old plan r off-b ar r, sus
tain d an injury to his back on April 14*, 1975 v;h n h slipp d
and f ll. This injury was diagnos d as a traum.atic aggravation
of a cong nital anomaly of th ; fifth v rt bra. Aft r a p riod
of cons rvativ tr atm nt, claimant und rv/ nt a fusion of L5
to th sacrum on Octob r 2, 1975. A m.y logram had r v al d
spondylolysis L5 but no  vid nc of disc h rniation or oth r .
significant abnormality of th ; lumbar canal.

Dr, Cart r,_in July 19|75, f .lt claimant n  d d vocational
r habiliation. H plac d th following limitations on claimant;
no h avy lifting or  xc ssiv b nding and stooping activiti s.

.In May 1976 Dr. Cart ri indicat d claimant v;as fully am
bulatory, but. still n  d d to us a lumibosacral cors t for 
symptomatic r li f. H f lt claimant could r turn to light
v7ork, but would n v r b abl to r turn to h avy v;ork r quiring
 xt nsiv b nding or stooping or any typ of h avy lifting of 
mat rials gr at r than 20 pounds.

Claimant is now 22 y ars old and has a 7th grad  duca
tion. Und r th Vocational R habilitation Division's sponsor
ship claimant b gan a GED program, but didn't succ ssfully com
pl t it. H also b gan an on-th -job training program as a
building construction  stimator, but did not compl t th pro
gram although h did acquir som skills- in this ar a.
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prior work experience consists o.f construction 
work,mill work, and carpet laying. 

In August 1977, cJ.i:Lirnan~ be9,cn his own construction bus
iness building pole buildings. Clai~~nt mainly does the selling, 
building EBtimation nnd ~~~5 LlR th~ m~t~It~l~ ~n~ W9FK ~chedules. 
He c~rives 1000-1200 miles per nl(~mth. 'Claimant occasionally does 
assist his 2-3 employees in perfotming light work but he avoids 
any heavy lifting. 

A Determination Order, dcted November 21, 1977,·awarded 
claimant compensation for temporary total disability and compen
sation equal to 64° for 20% unschec1ul~d disability resulting from 
his low back injury. 

'l'he ALJ found clai:,1z,ni.: was not entitled to any increased 
award of compensation. 

The Goard, upon de novo rE-~vi.E'\'/, finds that the claimant 
has been adequately compensated. Claimant has undergone a fusion 
and is limited from that segment 0£ the labor market which re
quires any heavy lifting, repetitive or excessive bending or 

s~oop~ng aclivili~§, how~v~r, claimant hag thQ ngcg~~Jry £kills 
to do other types of work which are within his physical and men
tal capabilities. The Board· conclude~; claimant I s loss of wage 
earning capac~ty is no greater than ~p%. 

ORDER 

rrhe ALJ 1 s order, dated ;:lay 22, 1978~ is affirmed. 

WCB CASE NO. 77-592 

REINO JARVI, CLAIM.ANT 
Edward N. Fadeley, Claimant I s Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by the Sil.IF 

OCTOBER 19, 19 7 8 

Revie~·.'ed by Board i:-lemoers Viilson and Phillips. 

The State Accident Insurance Fund seeks Board review of 
the Administrative Law Jud9e's (ALJ) order which remanded 
claimant I s claim to it for ilcceptn.nce and pay1~1ent of compen
sation to. which he is entitled. 

The Board, after de nova review, affirms ahd adopts the 
Opinion and. Order of the AL,J, o. copy.of which is attached hereto 
and, by this reference, is made a part hereof. 
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Claimant's prior v-/ork  xpori nc consists of cojistru tion 
v/ork,mil.l v.'ork, and carp t laying.

In August 1977/ claimant b gan his own construction bus
in ss building pol buildings. Clalniant mainly do s th s llino:,
building  stimation and nsU up t'.js and vatK sch dul s.H driv s 1000-1200 mil s p r month. ' Claimant occasionally do s 
assist his 2-3  mploy  s in p riorraing light work but h avoids
anv h avy lifting.

A D t rmination Ord r; dat d Nov mb r 21, 1977, • av.-ard d
claimant comp nsation for t mporary total disability and comp n
sation  c[ual to 64° for 20% unsch dul d disability r sulting from
his low back injury.

Th ALJ found clai::ica-it was not  ntitl d to any incr as d
award of comp nsation.

Th. Board, upon d novo r vi w, finds that th claim.ant
has b  n ad quat ly comp nsat d. Clainiant has und rgon a fusion
and is limit d from, that s gm nt of th labor mark t v/hich r 
quir s any h avy lifting, r p titiv or  xc ssiv b nding or
s ooping activitUg, hgwgv6i‘, Glaifflan has  hQ nQGQEEary skills
to do oth r typ s of work which ar within his physical and m n
tal capabiliti s. Th Board conc.lud s claim.ant's loss of wag 
 arning capacity is no gr at r than .20%.

■ ORDER
Th ALJ's ord r, dat d May 22, 1978, is affirm d.

WCB CASE NO. 77-592 OCTOBER 19, 1978

REINO JARVI, CLAIMMIT
Edv7ard M. Fad l y, Claimant's Atty. 
SAIF, L gal S rvic s, D f ns Atty. 
R qu st for R vi v/ by th SAIF

R vi w' d by Board M mb rs Wilson and Phillips.

Th Stat A.ccid nt Insuranc Fund s  ks Board r vi w of
th Administrativ Law Judg 's (ALJ) ord r which r mand d
claimant's claim to it for acc ptanc and paym nt of comp n
sation to. wdiich h is  ntitl d.

Th Board, aft r d novo r vi w, affirms and adopts th 
Opinion and.0.rd r of th ;ALJ, a copy,of v/hich is attach d h r to
and, by this r f r nc , is mad ci part h r of. %
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ORDER 
r t\t~f",!~JL, · 

The ordec oE ~he ~tJ, daled tlay ~l, 19?9, ls afflrmed. 

Claimant 1s attorney is hereby granted a reasonable attor
ncy1s fee for his sorvices in connection with this Board review 
in the amount of $300,payable by the Fund. 

WCB CASE Nb. 77-3518 

ODICE OSBORNE, CLAIMAN'l' 
Harold Adams, clalmant 1 s Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by the SAIF 

OCTOBER 19, 1978 

Revie,-,ed by Board i'lembers Moore and Phillips. 

The State Accident Insurance Fund seeks Board review of 
the Administrative Law Judge's (ALJ) order which granted claim-
ant an award of compensation equal to 112° for 35% unscheduled 
disability foi his back injury. The Fuhd contends this award 
1.s excessive. 

Claimant, when a 30-year-old mill worker, suffered a 
compensable ,low back _J_nj ury on Augus t_,13, 19 7 4 when he fell while 
trying to dislodge a piece of wood from a belt. Claimant re
ceived chiropractic treatment fro~ Dr. Schmidt and made slow 
progress. 

~~~im~nt w~~ ,eteired to Dr, Burr in nay.1975. or. Durr 
was given a his-tory of back injury in 19 6 0 suffered ,vhile hand
ling heavy lines working on tugboats. Claimant t~ld him that he 
had back pain with heavy labor, which radiated down the legs 
but without any numbness. Claimant had tried lighter work in 
1972 but for financial, as well as other, reasons he returned 
to logging i-n 1973. -Dr. Burr diagnosed degenerative disc di
sease, mild L5-Sl and chronic low back disability. 

Iri October 1975, Dr. Schmidt found qlairnant to be medi
cally stationary. He felt claimant would need continuing 
therapy, as well as a very intense program of exercise and 
home care. 

In December 1975 claimant was examined by the Orthocae
dic Consultants. They reported that claimant had tried to ~ork 
in Hay 1975 as a chaser, but had lasted only one day, after 
which he was laid up for several days. It was noted claimant's 
weight had been reduc~d from 289 pounds to 234 pounds. Claim
ant1s complaints were of pain in the lower back without pain, 
numbness, or tingling in his legs.• Their diagnosis was chronic 
lumbosacral straln, with acute episodes, by history, suggesting 
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The order oE the
ORDER

ALJ, dat d May 31, 1979, »

1 s a. firmed

Claimant's attorney is hereby granted a reasonable attor'
ney's fee for his services in connection with this Board review
in the amount of $300,payable by the Fund.

WCB CASE NO. 77-3518
ODICE OSBORNE, CLAI ANT
Harold Adams, claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by the SAIF

OCTOBER 19, 1978

Reviewed by Board  embers  oore and Phillips.
The State Accident Insurance Fund seeks Board reviev/ of

the Administrative Law Judge's (ALJ) order v/hich granted claim
ant an av;ard of compensation equal to 112® for 35% .unscheduled
disability for his back injury. The Fund contends this av/ard
is excessive.'

Claimant, when a 30-year-old mill worker, suffered a
compensable .low back..injury on August..13, 1974 v;hen he fell while
trying to dislodge a piece of wood from a belt. Claimant re- ‘
ceived chiropractic treatment from Dr. Schmidt and'made slow
progress.

Ciaimant was t fsir d to DriBurr In May.l975i Dii Durrv/as given a history of back injury in 1960 suffered while .hand
ling heavy lines working on tugboats. Claimant told him that he
had back pain with heavy labor, which radiated down the legs
but v/ithout any numbness. Claimant had tried lighter work in
1972 but for financial, as well as other, reasons he returned
to logging in 1973. -Dr. Burr diagnosed degenerative disc di
sease, mild L5-S1 and chronic low back disability.

In October 1975, Dr. Schmidt found claimant to be medi
cally stationary. He felt claimant v/ould need continuing
therapy, as well as a very intense program of exercise and
home care.

In
die Consul
in  ay 197
which he w
weight had
ant's comp
numbness,
lumbosacra

December 1975 claimant was examined by the Orthopae-
tants. They reported that claimant had tried to work
5 as a chaser, but had lasted only one day, after
as laid up for several days. It was noted claimant's
been reduced from 289 pounds to 234 pounds. Claim-
laints were of pain in the lower back without pain,
or tingling in his legs. Their diagnosis was chronic
1 strain, with acute episodes, by history, suggesting
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instability at the lur:1bosacral level of his spine and obes-
ity. It was their opinion claimant was medically stationary -
and they suggested claimant avoid heavy manual labor and not 

r~~urn ~o hi~ ~~~Vi6U§ j~b. Th~ lo~~ ~f Euh~li6~ 8u~ l6 lhi§ 
injury was in the upper border of minimal, 

Claimant was enrolled in a vocational rehabilitation 
program and obtained a GED. He was then enrolled in a two
year office manager ·program. However, claimant ·withdrew in 
early 1977 because of back pain and a declining interest in 
the program. · 

In March 1977, cl~imant went to work as a iarder oper
ator. He occasionally helped other workers with heavy lifting 
although this was contrary to his employer's orders. After such 
activity, he experienced flare-ups of back pain and lost time 
from work. 

Claimant was referred to the Disability Prevention Divi
sion in December 1977. Dr. Halferty' s diagnosis ·was chronic 
recurrent lumbar strain (degenerative interver~ebral disc di
sease) and moderate obesity. Dr. Loeb felt claimant was a· 
poor candidate for long term rehabilitation. Claimant was 

able to Btand on- hiB feet to do 5~nding and planing without 
difficulty for 1-1/2 hours and he lifted 53 pounds without 
stress. Dr. Halferty felt claimant should be restricted to 
light to medium work, with the maximum of 50 pounds lifting 4i 
and repetitive lifting of not over 25 pounds. 

A Determination Order, dated June 8, 1977, awarded 
claimant compensation equal to 16° for 5% unscheduled disabil
ity resulting from his low back injury. 

Vocational Rehabilitation suggested claimant be trained 
to work in electronics or a~ a machinist, but claimant rejected 
these ideas .. Claimant felt he was able to make good money work
ing in the woods and was not interested in a job which did not 
pay as well as the logging jobs. 

Claimant testified he feels he is able to do about 50% 
of what he could do before his injury. He feels that the 
techniques he learned at the Disability Prevention Division 
have reduced the incidence of back exacerbation when he works. 

Claimant last worked as a truck driver for approximately 
three weeks. He and a co-driver hauled lime. They drove ap
proximately 10-11 hours a day, sharing the driving equally. 
Claimant indicated he experienced a little "nagging 11 problem 
in his back. 

The majority of claimant's.work experience has been 
heavy manual labor. The consensus of the medical and vocational 
specialist is that claimant should not return to this type of 
work. 
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some instability at the lumbosacral level of his spine and obes
ity. It v;as their opinion claimant was medically stationary
and they suggested claimant avoid heavy manual labor and not

 o hi5 job. Tho l05s of fubo ioh duo  o this
injury v/as in the upper border of minimal.

Claimant was enrolled in a vocational rehabilitation
program and obtained a GED. He was then enrolled in a two-
year office manager‘program. However, claimant v/ithdrew in
early 1977 because of back pain and a declining interest in
the program.

In  arch 1977, claimant went to work as a ^arder oper
ator. He occasionally helped other workers v;ith heavy lifting
although this was contrary to his employer's orders. After such
activity, he experienced flare-ups of back pain and lost time
from work.

Claimant was referred to the Disability Prevention Divi'
sion in December 1977. Dr. Halferty's diagnosis was chronic
recurrent lumbar strain (degenerative intervertebral disc di
sease) and moderate obesity. Dr. Loeb felt claimant was a
poor candidate for long term rehabilitation. Claimant was
abl to stand on-his f  t to do sanding and planing withoutdifficulty for 1-1/2 hours and he lifted 53 pounds without
stress. Dr. Halferty felt claimant should be restricted to
light to medium work, with the maximum of 50 pounds lifting
and repetitive lifting of not over 25 pounds.

A Determination Order, dated June 8, 1977, awarded
claimant compensation equal to 16° for 5% unscheduled disabil
ity resulting from his low back injury.

Vocational Rehabilitation suggested claimant be trained
to work in electronics or as a machinist, but claimant rejected
these ideas. .Claimant felt he was able to make good money work
ing in the woods and was not interested in a job which did not
pay as well as the logging jobs.

Claimant testified he feels he is able to do about 50%
of what he could do before his injury. He feels that the
techniques he learned at the Disability Prevention Division
have reduced the incidence of back exacerbation when he works.

Claimant last worked as a truck driver for approximately
three weeks. He and a co-driver hauled lime. They drove ap
proximately 10-11 hours a day, sharing the driving equally.
Claimant indicated he experienced a little "nagging" problem
in his back.

The majority of claimant's.work experience has been
heavy manual labor. The consensus of the medical and vocational
specialist is that claimant should not return to this type of
work.
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ALJ found claimant had su£fered a loss of wage earn
ing capacity much greater th~n~~% .and increased the award to 
112° for a 35% unscheduled 16~-back disnbility. 

The Board, after de novo review, ·finds that claimant has 
undergone no surgery; he has not indicated a desire to engage in 
any form of employment other than heavy manual labor types of 
employment, even though this is contrary to the recommendations 
of his doctors.·· 

The Board, based on cases with the same type of work re
strictions placed on the worker and similar factual matters, con-
cludes lhal clalmanl 1s loss of wage earning capaclly would be 
adequately compensated for by an award of compensation equal to 
80° for 25% unscheduled disability for his low back injury. 

ORDER 

~he.ALJ's order, dated April '26, 1978, is modified. 

Claimant is hereby awarded" compensation equal to 80° 
for 25% unscheduled low back disability. This is in lieu of 
~ho award madA,hy ~hA ALJ 1~ erd~r whi~h. i~ ~11 e~hA~ rA~~~~~~ 
is affirmed .. 

SAIF CLAIM NO. EC 352941 
t(• ............ --.. -

PHYLLIS C. RICKS (ROBINSON), CLAIMANT 
SAIF, Legal Services, Defense Atty; 
Own Motion Order 

OCTOBER 19, 1978 

On February 11, 1972 claimant suffered a compensable in-· 
jury to her left thumb. The claim was accepted and closed by 
a Determination Order dated December 29, 1972 whereby claimant 
was awarded 5% loss equal to 2.4°. At the time of her injury 
claimant was working for Communications 1'i'orkers of America, 
Local 9201. · 

In Hay 1978 claimant's thumb began to.ache and she was 
unable to bend it without the first joint popping out of the 
socket. On July 26 she was examined by Dr. Nathan who had 
treated her for the 1972 injury. Claimant stated that Dr. Na
than advised her that she should reopen her claim as the loss 
of the use of her thumb was directly related to· the 1972 in-. 
dustrial injury and that surgery would be necessary. 

On July 26, 1978 the claimant wrote to the Fund and re
·quested that it reopen the claim. On August 14, 1978 Dr. 
Nathan advised the Fund that, after examining claimant·, al
though he was not able to state specifically that there was 

-471-... 
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The ALJ found claimant tiad suffG.red a loss of wage earn
ing capacity much greater than^,5/d . and increased the award to
112° for a 35% unscheduled low'back disability.

The Board, after de novo reviev;, finds that claimant has
undergone no surgery; he has not indicated a desire to engage in
any form of employment other than heavy manual labor types of
employment, even though this is contrary to the reconunendations
of his doctors. *•

The Board, based on cases i-/ith the same type of v/ork re
strictions placed on the worker and sim.ilar factual matters, con
cludes that claim.ant*s loss of v/age earning capacity v/ould be
adequately compensated for by an av;ard of compensation equal to
80° for 25% unscheduled disability for his low back injury.

ORDER
The*ALJ's order, dated April'26, 1978, is modified.

Claimant is hereby awarded’ compensation equal to 80°
for 25% unscheduled low back disability. This is in lieu of
thQ raads.by th^ ALJ's which, in all athan naspachsis affirmed.

SAIF CLAI NO. EC 352941 OCTOBER 19, 1978
PHYLLIS C. RICKS (ROBINSON), CLAI ANT
SAIF, Legal Services, Defense Atty;
Own  otion Order

On February 11, 1972 claimant suffered a compensable in
jury to her left thumb. The claim was accepted and closed by
a Determination Order dated December 29, 1972 whereby claimant
was awarded 5% loss equal to 2.4°. At the time of her injury
claimant was working for Communications Workers of America,
Local 9201.

In  ay 1978 claimant's thumb began to.ache and she was
unable to bend it without the first joint popping out of the
socket. On July 26 she was examined by Dr. Nathan who had
treated her for the 1972 injury. Claimant stated that Dr. Na
than advised her that she should reopen her claim as the loss
of the use of her thumb was directly related to the 1972 in- -
dustrial injury and that surgery would be necessary.

On July 26, 1978 the claimant wrote to the Fund and re
quested that it reopen the claim. On August 14, 1978 Dr.
Nathan advised the Fund that, after examining claimant', al
though he was not able to state specifically that there was
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direct relationship between the "triggering" of her left 
thumb and her industrial injury of 1972 it appeared reason
able to consider that there was such a relationship. He said 
that claimant would be re-examined by him on September 13 
and he requested permission to proceed with the surgical re
lease of the triggering in•her left thumb. 

On October 6, 1978 the Fund forwarded all the above 
correspondence to the Board and stated that it would have no 
objections to the Board reopening claimant's claim pursuant 
to the Board's own motion jurisdiction granted.by ORS 656.278 
if the Board found that the medical·evidence justified such 
reopening. 

The Board has reviewed the m~dical records rrovided it, 
including the operative report of September 21, 1978 which in
dicated that Dr. Nathan perforraed a median nerve block,. left 
wrist, to release claimant's left ~rigger thumb, and concludes 
that claimant's request for own motion relief should be granted 
and that her claim for the February 11, 1972 industrial injury 
should be remanded to the State Accident Insurance Fund to be 
accepted and for the payment of compensation, commencing on 
July 26, 1978, the date claimant was first examined by Dr. 
Nathan, and until claimant's claim is again closed pursuant 
to the provisions of ORS 656.278, less any time worked. 

IT IS SO ORDERED. 

WCB CASE NO. 78-579 

GLEN R. SCHAFFER, CLAIMANT 
Walter B. Hogan, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Order on Motion to Dismiss 

OCTOBER 19, 1978· 

On August 25, 1978 the Administrative Law Judge entered 
his order remanding claimant's claim to it for acceptance and 
payment of compensation to which he is entitled. 

On September 25, 1978, according to the date stamped on 
the request (the request was hand-carried to the Workers' Com
pensation Board's office on that date), the Fund requested re
view of the ALJ' s ori~er. 

The 30th day after the date of the issuance of the 
ALJ's order was September 24, 1978, which was a Sunday, there
fore, the request received on the following I,1onday, September 
25, was timely and the claimant's motion to dismiss said re
quest should be denied. 

IT IS SO ORDERED. 
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a direct relationship between the "triggering" of her left
thumb and her industrial injury of 1972 it appeared reason
able to consider that there was such a relationship. He said
that claimant would be re-exam.ined by him on September 13
and he requested permission to proceed with the surgical re
lease of the triggering in-her left thumb.

On October 6, 1978 the Fund forwarded all the above
correspondence to the Board and stated that it would have no
objections to the Board reopening claimant's claim pursuant
to the Board's own motion jurisdiction granted’by ORS 656.278
if the Board found that the medical'evidence justified such
reopening.

The Board has reviewed the medical records provided it,
including the operative report of September 21, 1978 which in
dicated that Dr. Nathan performed a median nerve block,- left
wrist, to release claimant's left trigger thumb, and concludes
that claimant's request for own motion relief should be granted
and that her claim for the February 11, 1972 industrial injury
should be remanded to the State Accident Insurance Fund to be
accepted and for the payment of compensation, commencing on
July 26, 1978, the date claimant v/as first examined by Dr.
Nathan, and until claimant's claim is again closed pursuant
to the provisions of ORS 656.278, less any time worked.

IT IS SO ORDERED.

#

WCB CASE NO. 78-579 OCTOBER 19, 1978

GLEN R. SCHAFFER, CLAI ANT
Walter B. Hogan, Claimant's Atty,
SAIF, Legal Services, Defense Atty.
Order on  otion to Dismiss

On August 25, 1978 the Administrative Law’ Judge entered
his order remanding claimant's claim to it for acceptance and
payment of compensation to which he is entitled.

On September 25, 1978, according to the date stamped on
the request (the request was hand-carried to the Workers' Com
pensation Board’s office on that,date), the Fund requested re
view of the ALJ's ort'Ier.

The 30th day after the date of the issuance of the
ALJ's order was September 24, 1978-, which was a Sunday, there
fore, the request received on the following  onday, September
25, was timely and the claimant's motion to dismiss said re
quest should be denied.

IT IS SO ORDERED.

472- -



    

   
    

  

  

       
            
        

         
        
   

       
          

         
         

          
      

           
          
          

           
           

              
         

        
         

          
 

         
          
         
         

            
         
 

        
           

          
           
        

          
   

 
        

          
         

0 

" V 

. . 
' : 

I I 

SAif tLAIM NO. C 347173 OCTOBER 19, 1978 

BENE. SELL, CLAIMl'~T 
I 

SAIF, Legal Setvices, Defense Atty. 
own Motion Order 

On January 11, 1972 claimant suffered a-compensable in
jury to his right knee while employed by the Oregon State High
way Department. Thecla·irri was accepf'i~ta-··and closed by a Deter
mination Order dated February 18, 1972 which awarded claimant 
compensation only for temporary total disability .. Claimant's. 
aggravation rights have expired. 

• I 

Claimant contacted the State Accident Ineurance Fund, 
requesting that his claim be ·reopened. The Fund furnished the 
Board with all of the medical information which accompanied 
claimant's request and stated that it ·would not oppose claim
ant's reques,t that hig claim be reop~ne_d .... if the Board found 
that the medical evidence justi1ied such reopening. 

A right knee arthrogram done by Dr. Purnell on March· 22, 
1978 at the request of Dr. Bassinger indicated questionable loose 
body in the knee and degeneration of the _medial cartilage. 
Claimant was referred to Dr. K. Clair Anderson who first saw 
claimant on April 11, 1978. At that time claimant was complain
ing of knee pain and gave a long history of pain in both knees 
over the past five years. Dr. Anderson's impression, after 
examination, was internal derangement of the right knee super
imposed on osteoarthritis and claimant was admitted to the hos
pital on April 25, 1978 for an arthrotoml with medial meniscec-

tomy. 

Dr. Anderson, in a letter dated September 27, 1978, 
stated that the injury claimant had sustained in 1972 could con
ceivably have torn the meniscus which ~llowed the progressive 
symptoms which claimant had experienced over the past five 
years and given no other history of·injury it was his feeling 
that claimant's present p~oble~ was related to the 1972 acci
dent. 

The Board, having reviewed the medical records which in
clude Dr. Anderson's letter and chart reoorts as well as the 
operative reports and the report of Dr. ~anOlst who examined 

:claimant on February 7, 1972 for evaluatio~ of his right knee 
injury, concludes that there is justification for granting 
claimant's request ~o reopen his 1972 claim pursuant to the 
provisions of ORS 656,278. 

ORDER 

Claimant's claim for an industria~ injury sustained on 
µanuary 11, 1972 is remarided tQ the State Accident Insurance 
iFund for acceptance and for the payment of compensation, as 
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SAIF CLAI NO. C 347173

BEN E. SELL, CLAI ^^.NT
SAIF, Legal Services, Defense Atty
Own  otion Order

OCTOBER 19, 1978

On January 11, 1972 claimant suffered a-compensable in
jury to his right knee while employed by the Oregon State High-
v/ay Departnient. Th"e“cla-im was accepted“'and closed by a Deter
mination Order dated February 18, 1972 which awarded claimant
compensation only for temporary total disability. - Claimant's
aggravation rights have expired.

Claimant contacted the State Accident Insurance Fund,
requesting that his claim be reopened. The Fund furnished the
Board with all of the medical information v/hich accompanied
claimant's request and stated that it would not oppose claim
ant's reques.t that his claim be reopened...if the Board found
that the medical evidence justified such reopening.

A right knee arthrogram done by Dr. Purnell on  arch' 22,
1978 at the request of Dr. Bassinger indicated questionable loose
body in the knee and degeneration of the .medial cartilage.
Claimant was referred to Dr. K. Clair Anderson who first saw
claimant on April 11, 1978 . At that time claimant v/as complain
ing of knee pain and gave a long history of pain in both knees
over the past five years. Dr. Anderson's impression, after
examination, was internal derangement of the right knee super
imposed on osteoarthritis and claimant v/as admitted to the hos
pital on April 25^ 1978 for an arthrotomj with medial meniscec
tomy .

Dr. Anderson, in a letter dated September 21, 1978,
stated that the injury claimant had sustained in 1972 could con
ceivably have torn the meniscus v;hich allowed the progressive
symptoms which claimant had experienced over the past five
years and given no other history of ‘injury it was his feeling
that claimant's present problem was related to the 1972 acci
dent .

The Board, having reviewed the medical records which in
clude Dr. Anderson's letter and chart reports as' well as the
operative reports and the report of Dr. VanOlst who examined
claimant on February 7, 1972 for evaluation, of his right knee
injury, concludes that there is justification for granting
claimant's request to reopen his 1972 claim pursuant to the
provisions of ORS 656.278.

ORDER '
Claimant's claim for an industrial injury sustained on

'January 11, 1972 is remanded to, the State Accident Insurance
■Fund for acceptance and for the payment of compensation, as
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by law, commencing on March 22, 1978, the date the 
first right knee arthrogram was performed by Dr. Purnell, and 
until the claim is closed pursuant ~o the provisions of ORS 
656~278, less time worked, 

WCB Cl\BB NO~ 77-5162 

BENJAMIN L. SMITH, CLAIMANT 
Benton Flaxei, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by the SAIF 

OCTOBBR 19, 1978 

R@vi@w@d by Board M@mb@rs Moor@ and Phillips. 

The State Accident Insurance Fund seeks Board review 
of the order of the Administr~tive Law Judge (ALJ) which 
granted claimant 52.5° for 35% loss of the left leg and 244° 
for 75% unscheduled neck, shoulder, left hip disability but 
approved the Fund's partial denial of July 26, 1977. 

Claimant suffered a compensable injury on August 24, 
1974 when his left leg was caught in the steering wheel as he 
was thrown through the iront wln~shieid ol his.mlik iruck. 
Claimant's injuries were diagnosed as a fracture of the left 
tibia,- disarrangement of the left ~nee, hemarthrosis, and mul
tiple· severe contusions and abrasions. Claimant was seen first 
by Dr. Brazer, then by Dr. Boots.and finally by Dr. Smith. 
The latter's chart notes indicated claimant's recovery was 
slow. Based on an examination of claimant on February 21, 
1975 he found substantial sprain ofithe cervical spine with 
persistent difficulties. This made it impossible for claim
ant to drive and he was also unable to carry on the insurance 
business that he had been att~mpting to operate. 

On August 26, 1974 claimant had been examined by Dr. 
Mason at the Disability Prevention Center who recommended 
further treatment for claimant's cervical spirie status in 
the nature of muscl~ relaxant,medication and cervical ~ract
ion. 

After claimant was discharged from the Disability Pre
vention Center on September 12, 1975 he returned home and 
continued to be treated by both Dr •. Smith and Dr. Boots. 

On November 26, 1975, while claimant was in a super-
.market his knee ahd hip gave out from under him and he fell 
landing on his tailbone and injuring• his sacrum and lower 
back. Dr. Boots said claimant's condition had been medically 
stationary until this non-industrial injury occurred, however, 
after the accident claimant's symptomatology varied with ex
acerbations and remissions. jDr. Boots was of the opinion that 

••••- •••• • -~n----~~•• ~ • .. , 
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provided by law, commencing on  arch 22, IS‘78, the date the
first right knee arthrogram was performed by Dr. Purnell, and
until the claim is closed pursuant to the provisions of ORS
656.278, less time worked.

m

WCB CASE NO: 77-5162 OCTOBER 19, 1978
BENJA IN L. S ITH, CLAI ANT
Benton Flaxel, Claimant's Atty.
SAIF, Legal Services, Defense Atty. ^
Request for Review by the SAIF

R vi w d by Board M mb rs Moor and Phillips.
The State Accident Insurance Fund seeks Board review

of the order of the Administrative Law Judge (ALJ) which
granted claimant 52.5° for 35% loss of the left leg and 244°
for 75% unscheduled neck, shoulder, left hip disability but
approved the Fund's partial denial of July 26, 1977.

Claimant suffered a compensable injury on August 24,
1974 v;hen his left leg was caught in the steering wheel as he
was thrown through the front v/indshield o^ his, milk truck.
Claimant's injuries were diagnosed as a fracture of the left
tibia, disarrangement of the left knee, hemarthrosis, and mul
tiple' severe contusions and abrasions. Claimant was seen first
by Dr. Brazer, then by Dr. Boots and finally by Dr. Smith.
The latter's chart notes indicated claimant's recovery was
slow. Based on an examination of claimant on February 21,
1975 he found substantial sprain of'the cervical spine with
persistent difficulties. This made it impossible for claim
ant to drive and he was also unable to carry on the insurance
business that he had been attempting to operate.

On August 26, 1974 claimant had been examined by Dr.
 ason at the Disability Prevention Center who recommended
further treatment for claimant's cervical spine status in
the nature of muscle, relaxant■medication and cervical tract
ion.

After claimant was discharged from the Disability Pre
vention Center on September 12, 1975 he returned home and
continued to be treated by both Dr.. Smith and Dr. Boots.

On November 26, 1975, while claimant was in a super
market his knee and hip gave out from under him and he fell
landing on his tailbone and injuring- his sacrum and lower
back. Dr. Boots said claimant's cohdition had been medically
stationary until this non-industrial injury occurred, however,
after the accident claimant’s symptomatology varied with ex
acerbations and remissions. Dr. Boots was of the opinion that

-474-



     
         
                       

          
        
     

      
           
        
        

        
          

      
          

       
          

         
           

        
        

             
            
           
          

      
              
         

          
                  

        
           

          
            
         
          
         
        

         
        

         
           
  

       
           
        

          

accident,·in~the-·supermarket acti.vo.t•::d the pre-existing in
dustrial injury. In a later report, Dr. Boots states that 
claimant told him that the in~1dent ~f November 26 Wfl5 a new 
injury and that the Fund was not liable for it. Dr. Boots 
felt that there was no question but that claimant's previously 
existing injuries were definitely aggravated and that his 
sacroiliac injury was a new injury. 

Cla±mant was-examined by the Orthopaedic Consultants 
who reported on April 7, .1977 that claimant had a chronic cer
vical sprain, by history, with minimal objective findings; 
lateral tibial condylar fracture, left, by history, with min
imal objective findings presently, but with possible torn 
meniscus of the left knee; residuals of contusion and sprain 
l~ lh~ l~fl hi~; and an ap~Arthl ~~v~~t A~~i~ly t~~~i~~ ~~a~~
From an orthopedic and neurologic point of view they felt 
claimant 1 s condi ti.on was stationary, however, claimant was 
in need of a psychiatric evaluation which should be done· 
before claim closure. It was recomrnended that claimant not 
return to the same occupation but they felt he could return 
to other typ'eso·r-worl<. with limited 1•1alking, standing and 
sittin9 after his anxiety tension problem had been eliminated~ 
The loss of function in the neck was in the lower level of 
Dild, loss of function i~ the left knee, left hip and left 
foot was mild, and both were work related; the loss of func
tion in the lower back was not related to the injury. 

Dr. ~1ahl, a~clinical psychologist, who examined claimant 
on June 2, 1977, referred to an injury 9£ August 24, 1974 and .. 
to a ie-aggravation injury in January 1975 (probably meant Nov
ember 26, 1975) and rated the degree of interference from func-
tional disturbance as mild; he diagnosed a depressive neurosis 
caused by concern over claimant's loss of health and, based 
upon the findings contained in Dr. Perkins' psychological test
ing of claimant on September 4, 1975, Dr. Wahl felt claimant's 
condition had become considerably worse in the last year and 
a half to two years. He concluded that claimant had sho~vn little 
or no pathology before the accident, referring apparently to 
the non-industrial fall in November 1975. He felt that this 
fall produced extreme pre-occupation by claimant with his health 
and also ext~eme depression and feelings of physical helpless
ness. 

Later, Dr. Wahl, upon being deposed, indicated that he 
felt claimant had handled.any physical or psychological stress 
adequately following the industrial injury of August 24 and 
that most of the psychopathology deyeloped as a result of the 
later non-industrial injury .. 

With regard to attempts at vocational rehabilitation, 
the ALJ found that claimant's counselor was of the opinion that 
the f~nctional_limit~tions, e.g., no prolonged standing, sitting, 
no weight bearing on the left leg, and no prolonged operation 

j 1 · 
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the accident-in-the-'supermarket activated the pre-existing in
dustrial injury. In a later report, Dr. Boots states that
claimant told him that th inci'a nt of Nov mb r 26 was a n winjury and that the Fund was not liable for it. Dr. Boots
felt that there was no question but that claimant's previously
existing injuries were definitely aggravated and that his
sacroiliac injury was a new injury.

Claimant was'"examined by the Orthopaedic Consultants
who reported on April 7, -1977 that claimant had a chronic cer
vical sprain, by history, with minimal objective findings;
lateral tibial condylar fracture, left, by history, with min
imal objective findings presently, but with possible torn
meniscus of the left knee; residuals of contusion and sprain
tA hip; And ah apbAhAht tAhSiSh State.
From an orthopedic and neurologic point of view they felt
claimant's condition was stationary, however, claimant was
in need of a psychiatric evaluation which should be done-
before claim closure. It was recommended that claimant not
return to the same occupation but they felt he could return
to other types'^'f'**work with limited walking, standing and
sitting after his anxiety tension problem had been eliminated.
The loss of function in the neck v;as in the lower level of
mild, loss of function in the left’ knee, left hip and left
foot was mild, and both were work related; the loss of func
tion in the lower back was not related to the injury.

Dr...Wahl, a*-clinical psychologist, who examined claimant
on June 2, 1977, referred to an injury of August 24, 1974 and.
to a re-aggravation injury in January 1975 (probably meant Nov
ember 26, 1975) and rated the degree of interference from func-
tlonal diaturbanc aa mild; h dlagnoa d a d pr aalv n uroaiacaused by concern over claimant's loss of health and, based
upon the findings contained in Dr. Perkins' psychological test
ing of claimant on September 4, 1975, Dr. Wahl felt claimant's
condition had become considerably worse in the last year and
a half to two years. He concluded that claimant had shown little
or no pathology before the accident, referring apparently to
the non-industrial fall in November 1975. He felt that this
fall produced extreme pre-occupation by claimant with his health
and also extreme depression and feelings of physical helpless
ness.

#

Later, Dr. Wahl, upon being deposed, indicated that he
felt claimant had handled.any physical or psychological stress
adequately following the industrial injury of August 24 and
that most of the psychopathology developed as a result of the
later non-industrial injury.

With regard to attempts at vocational rehabilitation,
the ALJ found that claimant's counselor was of the opinion that
the functional limitations, e.g., no prolonged standing, sitting,
no weight bearing on the left leg, and no prolonged operation

-475“
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motor vehicles, precluded cl~imant from returnin~ to his pre
vious occupations or from doing any other physical activities 
which might aggravate his disability. Several attempts were 
made to contact the claimant after he had taken the real estate 
examination on February 9, 1976 to determine his plans; all 
were unsuccessful. The evidence indicates that he did not take 
any examination after February 1976. The Vocational Rehabili
tation Division was notified on April 28, 1977 that the Workers' 
Compensation Board had terminated clai~ant's vocational pro
gram on October 22, 1976 because he was still unable to ac
tively participate in his vocational program. 

The ALJ found that claimant had completed the ;ifth 
grade and had received his GED prior to entering the real es
tate school. The psychological testings ·reveal that claimant 
was bright, alert and intellectually competent to do many 
types of non-manual work, however, most of his work experience 
has been manual labor. 

Claimant testifies the pain in the back of his head and 
cervical spine area radiates into the shouldei and arms; he 
contends that the shoulder limitations on movement prevent him 
from driving a vehicle and that any kind of jarring causes his 
upper body to hurt. He also stated he .had jabbing pains and 
spasm in his left hip area, If he walkB or exerci5e5, hi~ lett 
foot goes to sleep and he is unable to squat or kneel nor can 
he do any prolonged sitting. 

The ALJ found th~t claimant had proven that he had sus
tained injuries to his left knee, his left hip and had suffered 
a neck strain and associated pains in the shoulder and has re
siduals of contusion and strain to the left hip. He found that 
the lower back problem was not work relaled nor was lhere any 
evidence of any right leg disability or right arm disability· 
relating to the industrial injury. 

The ALJ concluded, based upon Dr. Bert's opinion and 
the reports from the Orthopaedic Consultants, that claimant 
had suffered 35% loss function of his left leg and that, based 
upon claimant's age, educational and work limitations, quali
fications an~ experiences, lack of suitability for retraining 
and inabilify to rQturn to Jny mJnUJl lJbor, clJimJnt hJd sUf• 
fered substantial loss of wage earning capacity. 

Claimant's claim had been originally closed by a Deter
mination Order dated December 6, 1977 whereby claimant had re
ceived 15° for 10% loss function of the left leg and 144° for 45% 
unscheduled disability. The ALJ increased these awards to .52.5° 
for 35% loss function of the left leg qnd to 240° for 75% un
scheduled neck, shoulder, left hip disability. He affirmed the 
denial made by the Fund on July 26, -1977 of any responsibility 
for lower back (claimant, at the hearing, stated that he no 
longer made any claim ~elating __ to. these problems, therefore, 

of motor vehicles, precluded claimant from returning to his pre^
vious occupations or from doing any other physical activities
which might aggravate his disability. Several attempts were
m.ade to contact the claimant after he had taken the real estate
examination on February 9, 1976 to determine his plans; all
were unsuccessful. The evidence indicates that he did not take
any examination after February 1976. The Vocational Rehabili
tation Division was notified on April 28, 1977 that the Workers
Compensation Board had terminated claimant’s vocational pro
gram on October 22, 1976 because he was still unable to ac
tively participate in his vocational program.

The ALJ found that claimant had completed the fifth
and had received his GED prior to entering the real es-grade

tate school. The psychological testings reveal that claimant
was bright, alert and intellectually competent to do many
types of non-manual work, however, most of his work experience
has been manual labor.

Claimant testifies the pain in the back of his head and
cervical spine area radiates into the shoulder and arms; he
contends that the shoulder limitations on movement prevent him
from driving a vehicle and that any kind of jarring causes his
upper body to hurt. He also stated he .had jabbing pains and
spasm In his l ft hip ar a. If h walKs or  ^i rcis S) his l ftfoot goes to sleep and he is unable to squat, or kneel nor can
he do any prolonged sitting.

The ALJ found 'that claimant had proven that he had sus
tained injuries to his left knee, his left hip and had suffered
a neck strain and associated pains in the shoulder and has re
siduals of contusion and strain to the left hip. He found that
the lower back problem was not work related nor was there any
evidence of any right leg disability or right arm disability
relating to the industrial injury.

The ALJ concluded, based upon Dr. Bert's opinion and
the reports from the Orthopaedic Consultants, that claimant
had suffered 35% loss function of his left leg and that, based
upon claimant's age, educational and work limitations, quali
fications and experiences, lack of suitability for retraining
and inability to raturn to any manual labor, claimant had  uf-fered substantial loss of wage earning capacity.

Claimant's claim had been originally closed by a Deter
mination Order dated December 6, 1977 whereby claimant had re
ceived 15° for 10% loss function of the left leg and 144° for 45'
unscheduled disability. The ALJ increased these av/ards to .52.5°
for 35% loss function of the left leg and to 240° for 75% un
scheduled neck, shoulder, left hip disability. He affirmed the
denial made by the Fund on July 26, 1977 of any responsibility
for lower back (claimant, at the hearing, stated that he no
longer made any claim relating to these problems, therefore.
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they were not at issue at the time of the hearing). 

The Board, on de novo r~view, finds that the medical 
evidence does not support the awards granted claimant by the ALJ 
eithei for his scheduled injuries or for his unscheduled dis
ability. The ALJ correctly concluded that claimant was not 
permanently and totally disabled. Although claimant had been 
involved in a very severe accident, he felt that claimant was 
probably exaggerating his pain to ~ome extent. The ALJ did 
not a ttempt,_to relate,. c lairnant' s present conplaints to his pre
November 26, 1975 condition. Dr. I'!ason, on lrngust 26, 1975, 
found no visible deformity in the left knee, no palpable syno-
vial lhickening and no fusion evldenl. There was equal ranges 
of motion _in both knees. Dr. Mason found some tenderness over 
the top of the left foot but no deformity and he stated the 
arch supports appeared to be an adequate fit, right and left. 
When claimant was discharged from the Disability Prevention 
Cente~, Dr. Dason's report, dated September 12, 1975, stated 
claimant_wa~ making v~rious exaggerating complaints about prob
lems with his foot and claiming that the truck had rolled over 
his foot and crushed it. However, he did riot indicate any 
disability in the left foot in his dischar5e summary. After 
the intervening non-industrial accident of November 26, 1975 
claimant had a com~lete new set of complaints as indicated 
in Dr. Boots' report of March 27, 1976. 

The Board finds that claimant's credibility is somewhat 
suspect, based upon a comparison of Dr. Boots' original his
tory of the incident of November 26, 1975 and the history 
given by claimant to the Orthopaedic Consultants concerning 
that same incident. In the lat~er history, he completely 
forgot to tell the physicians at the Orthopaedic Consultants 
that the subsequent intervening accident aggravated every
thing that had been wrong with him prior thereto and also· 
caused some new injuries. Apparently, the physicians at the 
Orthopaedic Consultants did not review Dr. Boots' report but 
relied primarily on the history given to them by claimant. 
However, even without the accurate history, they evaluated 
the disability in the left knee, hip, and foot as mild and 
related it primarily to the later injury. 

Dr. Boots in his report of February 3, 1976 stated 
that claimant's condition was considered medically stable un
til November 26, 1975 when claimant ~lipped in a supermarket 
and that since that time his symptomatology had varied with 
exacerbations and remissions. 

The Board concludes that the intervening non-industrial 
accident of November 26, 1974 has materially aggravated claim
ant's conditions which resulted from his oriainal industrial 
injury but apparently the ALJ did not segreg~te the various 
disabilities from the actual causes in arriving at his decision 
to increase the awards for both scheduled and non-scheduled 
disabilities. · · 

II "7 

m

th y w r not at issu at th tim of th h aring)

The Board, on de novo'review, finds that the medical
evidence does not support the awards granted claimant by the ALJ
either for his scheduled injuries or for his unscheduled dis
ability. The ALJ correctly concluded that claimant was not
permanently and totally disabled. Although claimant had been
involved in a very severe .accident, he felt that claimant was
probably exaggerating his pain to some extent. The ALJ did
not attempt,_to relate,, claimant' s present complaints to his pre-
Novembe,r 26, 1975 condition. Dr.  ason, on August 26, 1975,
found no visible deformity in the left knee, no palpable syno
vial thickening and no fusion evident. There was equal ranges
of motion .in both knees. Dr.  ason found some tenderness over
the top of the left foot but no deformity and he stated the
arch supports appeared to be an adequate fit, right and left.
When claimant was discharged from the Disability Prevention
Center, Dr.  ason's report, dated September 12, 1975, stated
claimant. v;as making various exaggerating complaints about prob
lems with his foot and claiming that the truck had rolled over
his foot and crushed it. However, he did not indicate any
disability in the left foot in his discharge summary. After
the intervening non-industrial accident of November 26, 1975
claimant had a complete new set of complaints as indicated
in Dr. Boots' report of  arch 27, 1976.

The Board finds that claimant's credibility is somewhat
suspect, based upon a comparison of Dr.. Boots' original his
tory of the incident'of November 26, 1975 and the history
given by claimant to the Orthopaedic Consultants concerning
that same incident. In the latter history, he completely
forgot to tell the physicians at the Orthopaedic Consultants
that the subsequent intervening accident aggravated every
thing that had been v/rong with him prior thereto and also
caused some new injuries. Apparently, the physicians at the
Orthopaedic Consultants did not review Dr. Boots' report but
relied- prim.arily on the history given to them by claimant.
Hov;ever, even without the accurate history, they evaluated
the disability in the left knee, hip, and foot as mild and
related it primarily to the later injury.

Dr. Boots in his report of February 3, 1976 stated
that claimant's condition was considered medically stable un
til November 26, 1975 when claimant slipped in a supermarket
and that since that time his symptomatology had varied with
exacerbations and remissions.

The Board concludes that the intervening non-industrial
accident of November 26, 1974 has materially aggravated claim
ant's conditions which resulted from his original industrial
injury but apparently the ALJ did not segregate the various
disabilities from the actual causes in arriving at his decision
to increase the awards for both scheduled and non-scheduled
disabilities. ^ 



        
         

         
        

          
          

            
          
          

         
        

        
           

           
         
         

    

          

         
            

          
             

         

        

      

  
      

 
    

  

         
           
         

    
         

          
           

          
          
       

Fund contends that claimant had been adequately 
compensated by the awards grant~d by the Determination Order, 
however, the Board finds the medical evidence does justify 
a slight increase, although substantially less than the in
creases granted by the ALJ. The Board concludes that to ade
quately compensate claimant for his loss function of the left 
leg, he should be entitled to 37.5° for 25% of the maximum 
and 176° for 55% of the maximum allowable for unscheduled dis
ability. The decrease in the latter award is based on evi
dence which indicates claimant's lack of cooperation with the 
Vocational Rehabilitation Division and the reports from Drs. 
Perkins and Wahl, both clinical psychologists, which state 
that claimant is bright and has the intellect to enable him 
to do, or be trained to do, many types of,non-manual jobs. 
The fact that claimant's work experience has been·mostly manual 

labor does not preclude the possibility of training claimant 
to do light type work. 

ORDER 

The order of the ALJ, dated June 19, 1978, is modified .. 

Claimant is awarded compensation equal to 22.5° for 15% 

loss of hls lefl leg and compensalion equal lo ]QO for 10~ uri-' 
scheduled disabilitv in th~ neck, shoulder, and left hin area. 
These awards are in-addition to and not in lieu of the a~ards 
previously made by the Determination Order dated December 6, 
1977. 

The ALJ's order, in all-other respects, is affirmed. 

SAIF CLAIM NO. RC 353644 

DOROTHY SZABO, CLAIMANT 
Pozzi, Wilson, Atchison, Kahn & O'Leary, 

Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Own Motion Order 

OCTOBER 19, 1978 

Claimant suffered a compensable injury to her low back 
on February 15, 1972. Her claim was accepted and closed by 
a Determi~ation Order entered July 29, 1972 and claimant's ag
gravation rights have no~ expired. 

On September 8, 1978 claimant, by and through her attor
ney, requested the Board to exeicise its own motion pursuant 
to ORS 656.278 and reope~ her claim. The request stated that 
claimant had been hospitalized on April 9, 1978 for recurrent 
low back pain. A myelogram indicated marked defects at L4~5, -
L5-Sl and possibly L3-4. A decompressive hemilaminectomy was -

-478-

The Fund contends that claimant had been adequately
compensated by the awards granted by the Determination Order,
however, the Board finds the medical evidence does justify
a slight increase, although substantially less than the in
creases granted by the ALJ. The Board concludes that to ade
quately compensate claimant for his loss function of the left
leg, he should be entitled to 37.5° for 25% of the maximum
and 176° for 55% of the maximum allowable for unscheduled dis
ability. The decrease in the latter award is based on evi
dence which indicates claimant's lack of cooperation with the
Vocational Rehabilitation Division and the reports from Drs.
Perkins and Wahl, both clinical psychologists, which state
that claimant is bright and has the intellect to enable him
to do, or be trained to do, many types of v.non-manual jobs.
The fact that claimant's work experience has been'mostly manual
labor does not preclude the possibility of training claimant
to do light type work.

ORDER
The order of the ALJ, dated June 19, 1978, is modified.

Claimant is awarded compensation equal to 22.5° for 15%
loss of his left leg and compensation equal to 32^ for 10^ un
scheduled disability in the neck, shoulder, and left hip area.
These awards are in addition to and not in lieu of the av/ards
previously made by the Determination Order dated December 6,1977.

The ALJ's order, in all other respects, is affirmed.

SAIF CLAI NO. RC 353644 OCTOBER 19, 1978

DOROTHY SZABO, CLAI ANT
Pozzi, Wilson, Atchison, Kahn & O'Leary,

Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Own  otion Order

Claimant suffered a compensable injury to her low back
on February 15, 1972. Her claim was accepted and closed by
a Determination Order entered July 29, 1972 and claimant's ag
gravation rights have now expired.

On September 8, 1978 claimant, by and through her attor
ney, requested the Board to exercise its own motion pursuant
to ORS 656.278 and reopen her claim. The request stated that
claimant had been hospitalized on April 9, 1978 for recurrent
low back pain. A myelogram indicated marked defects at L4-5,
L5-S1 and possibly L3-4. A decompressive hemilaminectomy was

478- -



   
     
      
     

    
  

 
 

      
   

   
  
   

  

       
         

             
           
          

        
            

        
      

   

     

   
     

 
     
    

      
        

        
            

          
   

       
           
          
           

        
          
           
   

         
         

          
 

·performed on April 20, 1978. The Board was furn~shed a ~om
plete claim-file br··the State. ,J\c.cident Insurance Fund which 
stated that it would not oppo'fg ··reopening the claim if the 
~oard found t.he mecU.cal ev"lcl.enc~ JUStitiect it. The date o-! 
the last award or.arrangement of compensation was a stipulated 
order approved on November 5, 1976. 

The Board, after carefully considering the medical evi
dence furnished to it, concludes t~at claimant's claim should 
be opened as of the date she was hospitalized, April 9, 1978, · 
~nd paid compensation, as 'provided by law, 'from that date and 
until her-claim is closed pursuant to the provisions of ORS 
656.278. 

Claimant I s. attorney shou'ld be granted 1.as a reasonable 
attorney's fee for his services a sum equal to 25% of the in
creased compensation·granted'by this order, payable out of s~id 
compensation as paid, not to exceed $500. 

IT IS SO ORDERED. 

WCB CASE NO. 78-684 

CHESTER TEAL, CLAIMANT 
Ringo, Walton, Eves & Gardner, 

Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Request for _Review- by_Claimant · 

OCTOBER 19, 1978 

Reviewed by ~oarct Members wl1son and.Phillips. 

Claimant seeks Board review of the Administrative Law 
Judge's (ALJ) order which awarded claimant compensation equal 
to 64° for 20% unscheduled disability as a result of a hernia 
suffered on Fehruary ~8, 1977. Claim.ant contends he is entit:.led 
to a greater· award. · 

Claimant, then~ 62-year-old heavy equipm~nt -6perator, 
suffered a hernia on February 18, 1977 when he slipped while. 
carrying a grader blade; this was his fourth hernia. Dr. Gil
bert,who had been treatina claimant since 1970 \'/hen he had his 
,first ·urnbilica·1 herniorrhaphy, reported in May 1977 claimant 
•had had two·more herniae which had been repaired unsuccessfully. 
He said that claimant had to lose weight. prior to repairing 
this last herni~ •. 

On May 23, ·19'77 Dr. Gilbert performed a ventral hernior
rhaphy. During this operation, a mesh was placed overlying 
the wound to provide adeq:uate support for the repaired ventral 
r,ernia. 
1 

l . 

_,t;Q_ 

9
performed on April 20, 1978
plete claim'-file bv.the State , Accident
stated that it would not oppose' reopening
Board found the medical evidence jus'

ofthe last av;ard or
order approved on

arrangement
November 5,

The Board was furnished a com-
Insurance Fund which

the claim if the
it. The

compensation was a
1976.

tified date of
stipulated

The Board, after carefully considering the medical evi
dence furnished to it, concludes that claimant's claim should
be opened as of the date she was hospitalised, April 9, 1978,
and paid compensation, as provided by law, from that date and
until her-claim is closed pursuant to the provisions of ORS •
656.278.

Claimant‘s’ attorney should be granted -as a reasonable
attorney's fee for his services a sum equal to 25% of the in
creased compensation■granted■by this order, payable out of said
compensation as paid, not to exceed $500.

IT IS SO ORDERED.

WCB CASE NO. 78-684 OCTOBER 19, 1978

9
CHESTER TEAL, CLAI ANT
Ringo, Walton, Eves & Gardner,

Claimant's Attys.
SAIF, Legal Services, Defense Atty
Request for ^Review- by _Claimant

Reviewed by Board  embers Wilson and Phillips.
Claimant seeks Board review of the Administrative Law

Judge's (ALJ) order which awarded claimant compensation equal
to 64° for 20% unscheduled disability as a result of a hernia
suffered on February 18, 1977. Claimant contends he is entitled
to a greater award.

Claimant, then a 62-year-old heavy equipment operator,
suffered a hernia on February 18, 1977 when he slipped while
carrying a grader blade; this was his fourth hernia. Dr. Gil
bert,who had been treating claimant since 1970 when he had his
first umbilical herniorrhaphy, reported in  ay 1977 claimant
'had had two more herniae which had been repaired unsuccessfully.
He said that claimant had to lose weight, prior, to repairing
this last hernia.

9
On  ay 23, 1977 Dr. Gilbert performed a ventral hernior

rhaphy. During this operation, a mesh was placed overlying
the wound to provide adequate support for the repaired ventral
hernia. .

■ 
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was released from Dr. Gilbert's care in August 
1977. He advised claimant not to work where either periodic Q 
or persistent heavy lifting or straining were required. Claim- • 
ant's current job required this an4 D~. G~lbert felt claimant 
needed a lighter job'and should disquss this with his employer. 
He should be considered permanently disabled insofar as·heavy 
physlcal labor or lllilng·are' ~oncerned. 

A Determination ·order, dated January 16, 1978, awarded 
claimant compensation only for temporary total disability from 
May 23, 1977 through August 16~ 1977. 

On February 27, 1978 Dr. Gilbert stated that he had 
ctiscussed his recommendations with claimant at great length. 
He reported claimant had worked all of his life as a grader 
operator and was not trained for any other type of work. He 
felt there was no work available i~ a supervisory position or 
which did ·not involve lifting. It was his opinion that if 
claimant returned to a job r~quiring heavy lifting he had a 
30-50% chance of having a recurrence of his hernia. It was 
noted that claimant was~ very large man and had a very large 
abdomen, which in itself produces guite a strain on the ab
dominal wall herniae. Dr. Gilbert has never advised claimant 
not to work. 

Claimant testified he had no trouble·returning to work Q 
after· his three previous herniae. He has a high school educa- • 
tion and has worked for this employer for 31 years doing road 
work. Prior to this claimant worked in logging. Claimant felt 
the heaviest part of his job consis~ed of changing grader blades 
once or twice a week. He has to carri them to the grader and 
replace them. Additionally, he helps road repair crews and 
lifts buckets of tar, a task which in the past had caused two 
of the herniae. 

Claimant complained of pain where the. mesh was placed. 
He stated he could not sit or stand for prolonged periods, sleep 
through the night, and must shift positions.· He lies down 
three or four times during the day. The pain "in his s~de caused 
him to give up hunting and fishing. Claimant retired because 
he could not fihd lighter work with his employer. 

,:. • • · I ' • · I 
Dr. Gilbert felt claimant should not have pain severe 

enough to prevent him from working.· He thought that claimant 
was employable and could return to his job as a grider operator 
if necessary, but it would not be in his best interest to do so. 

The ALJ found that claimant was ·entitled to an award 
based on his loss of wage earni~g capacity equal to 20%. 

The Board, after de novo review, concurs with the ALJ's 
conclusion .. Claimant is barred from any employment requiririg 
heavy lifting or str9'ining._· ____ Dr . __ Gil_~~E.!:_ fi:ri~~ that claimant 

•~ I 

-480-

. Claimant was released from Dr. Gilliert's care in August
1977. He advised claimant not to work where either periodic
or persistent heavy lifting or straining were required. Claim
ant's current job required this and Dr. Gilbert felt claimant
needed a lighter job'and should discuss this with his employer.
He should be considered permanently disabled insofar as heavy
physical labor or lifting'are'concerned.

A Determination Order, dated January 16, 1978, awarded
claimant compensation only for temporary total disability from
 ay 23, 1977 through August 16, 1977.

On February 27, 1978 Dr. Gilbert stated that he had
discussed his recommendations with claimant at great length.
He reported claimant had worked all of his life as a grader
operator and was not trained for any other type of work. He
felt there was no work available in a supervisory position or
which did -not involve lifting. It was his opinion that if
claimant returned to a job requiring heavy lifting he had a
30-50% chance of having a recurrence of his hernia. It was
noted that claimant was a very large man and had a very large
abdomen, which in itself produces quite a strain on the ab
dominal wall herniae. Dr. Gilbert has never advised claimant
not to work.

Claimant testified he had no trouble returning to work
after his three previous herniae. He has a high school educa
tion and has worked for this employer for 31 years doing road
work. Prior to this claimant worked in logging. Claimant felt
the heaviest part of his job consisted of changing grader blades
once or twice a week. He has to carry them to the grader and
replace them. Additionally, he helps road repair crews and
lifts buckets of tar, a task which in the past had caused two
of the herniae. ' •

Claimant complained of pain where the. mesh was placed.
He stated he could not sit or stand for prolonged periods, sleep
through the night, and must shift positions. He lies down
three or four times during the day. The pain 'in his side caused
him to give up hunting and fishing. Claimant retired because
he could not fihd lighter work with his employer.

Dr Gilb rt f lt claimant should not hav pain s v r 
 nough to pr v nt him from working.. H thought that claimant
was  mployabl and could r turn to his job as a grad r op rator
if n c ssary, but it would not b in his b st int r st to do so

Th ALJ found that claimant was  ntitl d to an award
bas d on his loss of wag  arning capacity  qual to 20%.

The Board, after de novo reyiew, concurs with the ALJ's
conclusion. - Claimant is barred from any employment requiring
heavy lifting or straining.' Dr. Gilbert finds that claimant

m
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is capable of doing some type of work a·.-1d claimant indicates 
he would be able to work if h~-could find a lighter form of em
ployment. 

~he Board tlnds that claimant has a permanent dlsabll
ity which has caused him to sustain some loss of wage earning 
capacity but that an award of 20% adequately compensates claimant 
for his loss. 

• I~ -. 

· ORDER 

The ALJ's order, dated May 4, 1978, is affirmed. 

SAIF CLAIM NO. GA 710939 

MELVIN L. VEELLE, CLAIMANT 
SAIF, Legal' Services; Defense Atty. • 
Own Motion Determin~t~QA 

OCTOBER 19, 1978 

On January 13, 1959 claimant suffered a compensable in
jury to his left leg and ankle while working for Sanders and 
Veelle Logging Company. Claimant was off work approximately 
two years and when he returned to the logging industry he had 
residual of persistei1t stiffness in the· left ankle. Although 
the medical records of the original claim are incomplete the 
State Accident Insurance Fund stated that claimant had been ori
ginally granted an award equal to 15% left foot. 

Claimant was treated by Dr. Hardiman for post-traumatic 
osteoarthritis involving the ankle in 1976 and again for tendi
nitis and probable ganglion cyst in 1977. On January 10, 1978 
claimant was examined by Dr. Hardiman complaining of a painful 
hypertrophic bone spur on the talus which had been present for 
some time and was painful and had interfered with claimant's 
ability to work as a logger. Claimant was admitted to the hos
pital and the spur was surgically re~oved by Dr. Hardiman in 
April 1978. . 

The claimant requested that his claim be reopened pur
suant to the Board's own motion jurisdiction and the Fund, af
ter being notified of cl.aimant' s request, responded, stating 
they had no objections to reopening.the claim. The Board entered 
its Own Motion Order, dated May 3, 1978, which remanded claim-·. 
ant's claim for his January 13, -1959 injury to the Fund for ac-

_.ceptance and payment of compensation, as provided by law, com
mencing April 3, 1978, the date the claimant entered the hospi
tal for the surgery proposed by Dr. Hardiman. 

On September 6, 1978 the final examination of claimant 
indicated he was still h~ving some symptoms consisting primar-

# is capable of doing some type of work a.-id claimant indicates
he would be able to work if heVcould find a lighter form of em
ployment.

The feoard finds that claimant has a permanent disabil
ity which has caused him to sustain some loss of wage earning
capacity but that an award of 20% adequately compensates claimant
for his loss.

• ORDER
The ALJ's order, dated  ay 4, 1978, is affirmed

SAIF CLAI NO. GA 710939
 ELVIN L. VEELLE, CLAI ANT
SAIF, Legal Services; Defense Atty.
Own  otion Determinatign

OCTOBER 19, 1978

On January 13, 1959 claimant suffered a compensable in
jury to his left leg and ankle while working for Sanders and
Veelle Logging Company. Claimant was off work approximately
two years and when he returned to the logging industry he had
residual of persistent stiffness in the left ankle. Although
the medical records of the original claim are incomplete the
State Accident Insurance Fund stated that claimant had been ori
ginally granted an award equal to 15% left foot.

Claimant was treated by Dr. Hardiman for post-traumatic
osteoarthritis involving the ankle in 1976 and again for tendi
nitis and probable ganglion cyst in 1977. On January 10, 1978
claimant was examined by Dr. Hardiman complaining of a painful
hypertrophic bone spur on the talus which had been present for
some time and was painful and had interfered with claimant's
ability to work as a logger. Claimant was admitted to the hos
pital and the spur was surgically removed by Dr. Hardiman in
April 1978. .

The
suant to the
ter being no
they had no
its Own  oti
ant's claim
ceptance and
mencing Apri
tal for the

claimant requested that his claim be reopened pur-
Board's own motion jurisdiction and the Fund, af-
tified of claimant's request, responded, stating
objections to reopening -the claim. The Board entered
on Order, dated  ay 3, 1978, which remanded claim-,
for his January 13,-1959 injury to the Fund for ac-
payment of compensation, as provided by law, com-

1 3, 1978, the date the claimant entered the hospi-
surgery proposed by Dr. Hardiman.

On September 6, 1978 the final examination of claimant
indicated he was still having some symptoms consisting primar-



             
            

            
         

        
            

         
     

       
          

                   

     
    
      

 
     
    

      
       

        
 

        
           

            
            
         
            

         
  

         
             
              
            
        

       
           

           
         

ily of discomfort on the medial side of his left ankle and some 
numbness in the left. heel. The residual loss of range of motion 
was the same as when the claim had been previously closed. The 
Evaluating Committee recommended t() the Board that claimant be. 
awarded compensation for temporary ,total disability from ipril 
3, 1978 to t~y 2, 1978, inclusively, but given no award of com-
p~nsation for p@rman@nt partial di§ability in addition to that 
previously awarded. 

The Board concurs in the recommendation. 

ORDER 

Claimant is awarded compensation for temporary total dis
ability from April 3, 1978 to May 2,· 1978, inclusively. This 
award iB in addition to previou5 awilrdB which cl~im~nt h~~ ~e
ceived for his industrial injury sustained on January 13, 1959. 

WCB CASE NO. 77-6326 

BETTY J. YOUNGBLOOD, CLAIMANT 
Pozzi, Wilson, Atchison, Kahn & O'Leary, 

Claimant's Attys. 
William H. Replogle, Defense Atty. 
Request for Review by Claimant 

OCTOBER 19, 1978 

Reviewed by Board Hembers Wilson and !·-loore. 

Claimant seeks Board review of the Administrative Law 
Judge's (ALJ) order which aff irrned: the ernploye:r; 1 5 ·QeniQl ot · 
her clair.i. 

Claimant, a 24-year-old coin collector for the phone 
company, alleges she sustained a low back injury oh June 20, 
1977, a rionday, while lifting a coin box. She worked the rest 
of the week. She stated she had called her supervisor and told 
him of this incident on Wednesday, however the supervisor de
nies this. A co-worker, who was unavailable at the time of the 
hearing, also was advised by claimant of her injury, according 
to Gl~ir.1'1nt. 

Claimant called her supervisor on Monday, June 27, 1977, 
and told him she wouldn I t be at wo_rk because her back hurt. She 
told hirn she did not know how she had injured her back. On the 
same day she went to the e~ergency roorn at E~anuel Hospital; -she 
also went to the emergency room a w~ek later. 

~r. Fisher, claimant's regular supervisor, returned from 
vacation on July 5, 1977 and inquired into the cause for clai~
ant missing work. He made notes of the hospital instruction for 
claimant which indicated claimant was tg __ :Ee.?.~. in bed '.-iith pil-

-482-

•ily of discomfort on the medial side of his left ankle and some
numbness in the left. heel. The residual loss of range of motion
was the same as when the claim had been previously closed. The
Evaluating Committee recommended to the Board that claimant be,
awarded compensation for temporary .total disability from April
3, 1978 to  ay 2, 1978, inclusively, but given no award of com-
p nsatlon for p rman nt partial digablllty in addition to thatpreviously awarded.

The Board concurs in the recommendation.

ORDER
Claimant is awarded compensation for temporary total dis

ability from April 3, 1978 to  ay 2,' 1978, inclusively. This
award is in addition to pr vious awards which claimant has re-ceived for his industrial injury sustained on January 13, 1959.

%

OCTOBER 19, 1978WCB CASE NO. 77-6326
BETTY J. YOUNGBLOOD, CLAI ANT
Pozzi, Wilson, Atchison, Kahn & O'Leary,

Claimant's Attys.
William H. Replogle, Defense Atty.
Request for Review by Claimant

Reviewed by Board  embers Wilson and  oore.
Claimant seeks Board review of the Administrative Law

Judg 's (ALJ) ord r which affiriti dYh  mploy r's d nial o£
her claim.

%

Claimant, a 24-year-old coin collector for the phone
company, alleges she sustained a low back injury on June 20,
1977, a  onday, while lifting a coin box. She worked the rest
of the week. She stated she had called her supervisor and told
him of this incident on Wednesday, however the supervisor de
nies this. A co-worker, who was unavailable at the time of the
hearing, also was advised by claimant of her injury, according
to claimant I

Claim.ant called her supervisor on Zlonday, June 27, 1977,
and told him she wouldn't be at work because her back hurt. She
told him she did not know how she had injured her back. On the
same day she went to, the em.ergency room at Emmanuel Hospital; she
also v/ent to the emergency room a week later.

2'Ir. Fisher, claimant's regular supervisor, returned from
vacation on July 5, 1977 and inquired into the cause for claim
ant missing work. He made notes of the hospital instruction for
claimant which indicated claimant was to ‘rest in bed with-pil-

482- -
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lows propped under her knees, use a heating pad, etc., and see 
Dr. Surbaugh en July 5. Clai:tis:int told hir;1 ~he didn't know how 
she hurt her. back. _HE!_ notec.1 claimant,_appeared to be in quite a 
bit·of Fain and unable to w~lk properly. 

Nr. Fisher continued to visit claimant and obtain a 
form of weekly report of disability from h~r. After he had 
knowledge that claimant had filed a Workers' Compensation claim 
on July 25, 1977 he again visite§ claimant, who told hi~ she had 
thought abou-t her problem and realized she had injured her back 
on June 20, 1977. At first she thought she had pulled a muscle, 
however, the next day the hip hurt and she found it was uncom-
fortable to walk or to sit. 

Dr. Surbaugh, on July 14, 1977, indicated claimant's in
jury was work related. His diagnosis was "right HNP level in
determinant suspect L4~5". 

On S~ptembei ~: 1977 the carrier denied the claim. 

_ On October 10, 1977 Dr. Surbaugh indicated claimant had 
a spontaneous ons~t of· pain in the left flank in late June 1977. 
The pain shifted to the ri5ht and rad~ated into her le~: Walk
ing, sitting, coughing or sneezing aggravated her pain. He 
diagnosed a herniated L4-5 disc on the right and recommended 
restricted activity and bed rest. He felt clai~ant could re
turn to light, sedentary employment. 

In February . .l.978 •Dr. Surbaugh~thought that claimant's 
work was extremely likely to have been the material cause of 
her herniated disc. He indicated there was nothing else in the 
history to suggest ·that anything else caused the problem. 

In his deposition, Dr. _Surbaugh stated that claimant's 
job involved twisting, bending and that c.laim·an-1:'.s hernia-1:~d 
disc develops primarilv from a twisting and bending ty~e of 
injury. He felt, taki~g into consideration claimant's work, 
the spontaneous onset of pain, the pain in the left flank pro
gressing to the right flank and through the thigh and calf and 
the x-rays, that· in all medical probabi_li ty claimant• s condition 
was causally related. to her work. 

Claimant had moved her household on June 30, 1977. 

The ALJ found that there were too many inconsistencies 
and discrepancies in the record; that the most he could find 
was that claimant could have injured her back on the job as al
leged but she failed to prove that she did. Therefore, h~ af
firmed the employer's denial and assessed no pe~alties or 
awarded any attorney's fee. 

The Board, after de novo reivew, finds that the claim
ant's testimony and the medical evidence are consistent with 
the accident as described by the claimant. No evidence con-

# lows propped under her knees, use a heating pad, etc., and see
Dr. Surbaugh cn July 5. Claimant told him she didn't know how
she hurt her^back. _He_ noted claimant^appeared to be in quite a
bit'of pain and unable to walk properly.

 r. Fisher continued to visit claimant and obtain a
form of weekly report of disability from her. After he had
knowledge that claimant had filed a Workers' Compensation claim
on July 25, 1977 he again visited claimant, who told him she had
thought abou-t her problem and realized she had injured her back
on June 20, 1977. At first she thought she had pulled a muscle,
hovvever, the next day the hip hurt and she found it was uncom
fortable to walk or to sit.

Dr. Surbaugh, on July 14, 1977, indicated claimant's in
jury was work related. His diagnosis was "right HNP level in
determinant suspect L4-5".

On September 9, 1977 the carrier denied the claim.
.On October 10, 1977 Dr. Surbaugh indicated claimant had

a spontaneous onset of' pain in the left flank in late June 1977.
The pain shifted to the right and radiated into her leg'. Walk
ing, sitting, coughing or sneezing aggravated her pain. He
diagnosed a herniated L4-5 disc on the right and recommended
restricted activity and bed rest. He felt claimant could re
turn to light, sedentary employment.

In February. 1978 ■Dr. Surbaugh^thought that claimant's
work was extremely likely to have been the material cause of
her herniated disc. He indicated there was nothing else in the
history to suggest that anything else caused the problem.

In his deposition. Dr.,Surbaugh stated that claimant's
job involv d twisting, b nding and that claimant'.s h rniat d
disc develops primarily from a twisting and bending type of
injury. He felt, taking into consideration claimant’s work,
the spontaneous onset of pain, the pain in the left flank pro
gressing to the right flank and through the thigh and calf and
the x-rays, that in all medical probability claimant's condition
was causally related to her work.

Claimant had moved her household on June 30, 1977.
The ALJ found that there were too many inconsistencies

and discrepancies in the record; that the most he could find
v/as that claimant could have injured her back on the job as al
leged but she failed to prove that she did. Therefore, he af
firmed the employer's denial and assessed no penalties or
awarded any attorney's fee.

The Board, after de novo reivew, finds that the claim
ant's testimony and the medical evidence are consistent with
the accident as described by the claimant. No evidence con-

' — 
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claimant',,_. explanation of how, wh12re and when she was 
injured and what followed afterwards. Dr. Sur'.)augh, in his Q 
deposition, clearly and unequi0ocally stated that in all medi- W 
cal piobability claimant's condition (herniated disc) was 
causally related to h€r work. He further noted that the pro-
gression of claimant's pain symptoms were consistent with her 
injury. There was no medical evidence to refute Dr. Surbaugh's 
opinions. 

The Board finds claimant did sustain a compensable injury 
to her low back on June 20, 1977; hcwever, the carrier did com
pensate claimant for her time ~oss, therefore, no penalties 
should be imposed or an attorney's fee awarded. 

I ,: 

ORDER 

The ALJ's order, dated April 21, 1977, is.reversed. 

Claimant's claim is remanded to Pacific Northwest Bell, 
a self-insured, for acceptance and for payment of benefits, as 
provided by law, from June 20, 1977_and until it is closed pur-. 
suant to ORS 656.268. 

ClaimJnt 1g Jttorngy 1~ hgr@by grant@d as a r@asonable 
attorney's fee for his services both at the hearing and at Board 
review in the amount of $1,000, payable by Pacific Northwest Bell. 

1 

WCB CASE NO. 77-78 
WCB CASE NO. 77-4857 
WCB CASE NO. 77-6402 

PETER ZAKLAN, CLAIMANT 
~i!r, legal ~~r~ices, Defense Ally. 
Jones, Lang, Klein, Wolf & Smith, 

Defense At tys. 
Request for Review by Claimant 

OCTOBER 19, 1978 

Reviewed by Board ilembers i;Hlson and Phillips. 

Claimant seeks Board review of the Administrative La~ 
·Judge's (ALJ) order which affirmed Bowen Roofing Company 1 s de
nial.of hi~ claim for aggravation and affirmed the Fund's de
ni~ls of his claim fqr ne~ injuries·allegedly suffered on Sep
tember 22, 1976 and May 18, 1977. 

The Board, after de novo review, affirms and-adopts the 
Opinion and Order of the JliJ, a·copy of which is-attached 
hereto and, by this reference, is made a part hereof. 

I 
ORDER 

• I 

The order of the ALJ, dated March 16, 1978, is affirmed. 

_,!Q,1_ 

tradicts claimant’s' explanation of how, where and when she was
injured and what followed afterwards. Dr. Surbaugh, in his
deposition, clearly and unequivocally stated that in all medi
cal probability .claimant's condition (herniated disc) was
causally related to her work. He further noted that the pro
gression of claimant's pain symptoms v;ere consistent v/ith her
injury. There was no medical evidence to refute Dr. Surbaugh’s
opinions.

m

The Board finds claimant did sustain a compensable injury
to her low back on June 20, 1977; however, the carrier did com
pensate claimant for her time loss,' therefore, no penalties
should be imposed or an attorney's fee awarded.

ORDER

The ALJ's order, dated April 21, 1977, is reversed.
Claimant's claim is remanded to Pacific Northwest Bell,

a self-insured, for acceptance and for payment of benefits, as
provided by law, from June 20, 1977 and until it is closed pur-,
suant to ORS 656.268.

Claimant' attorngy i horgby grant d as a r asonabl attorney's fee for his services both at the hearing and at Board
review in the amount of $1,000, payable by Pacific Northwest Bell

WCB CASE NO.
WCB CASE NO.
WCB CASE NO.

77-78
77-4857
77-6402

OCTOBER 19, 1978

PETER ZAKLAN, CLAI ANT
5ATP, L gal S rvic s, D f ns Atfy
Jones, Lang, Klein, Wolf & Smith,

Defense Attys.
Request for Review by Claimant

Reviewed by Board  embers Wilson and Phillips.

Claimant seeks Board review of the Administrative Law.
Judge's (ALJ) order v/hich affirmed Bowen Roofing Company's de
nial .of hi's claim for aggravation and affirmed the Fund's de
nials of his claim for new injuries' allegedly suffered on Sep
tember 22, 1976 and  ay 18, 1977.

The Board, after de novo review, affirms and'adopts the
Opinion and Order of the ALJ, a copy of which is attached
hereto and, by this reference, is made a part hereof.

ORDER
The order of the ALJ, dated  arch 16, 1978, is affirmed



    
  

  

   
    

 
    
 

    

      
        

        
           

  
          

             
        

         
       

           
        

     

   
     
      

 
   

      
        

         
           

         
             

         

          

CASE ·No. 76-5844· 
WCB 'CASE NO. 76-5·84;5'.' 

MILDRED BRIGGS, CLAIMANT 
Flaxel, Todd & Nylander, 

Claimant's Attys .• 
Collins, Velure & Heysell, 

Defense Attys. 
Request for ·Review oy·Employer 

,. 

· OCTOBER 24, 1978 

Reviewed by Board Members Moore and Phillips. 

The employer seeks Board review of the Administrative 
Law Judge's (ALJ) order which remanded claimarit's aggravation 
claim to it for acceptance and payment of compensation to which 
she is entitled. 

The Board, after de nova review, affirms and adopts the 
Opinion and Order of the ALJ, a copy of which is attached hereto 
and, by this reference, is made a part hereof. 

ORDER 

The order of the ALJ, datcd·April 12, 1978, is affirmed. 

Claimant's attorney is hereby granted a reasonable attor
ney's fee for his services in connection with this Board review 
·in the amount of $300, payable by the carrier. · 

•. 

WCB CASE NO. 77-7036 

DANIEL L .. COTTON, CLAIMANT 
Rick W. Roll, Claimant's Atty. 
Jones, Lang, Klein, Wolf & Smith, 

Defense Attys. 
Request for Review by_~laimant 

OCTOBER 2 4, 19 78 

Reviewed by Board Members Wilson and Phillips. 

Claimant seeks Board review of ·the Administrative Law 
Judge's (ALJ) order which affirmed the carrier's denial of 

:his claim for a low b_ack injury suffered on August 3, 1977~ 

The Board, after de nova review, affirms and adopts 
the Opinion and Order of _the ALJ, ~ copy of which is attached 
hereto and, by this reference, is made a part hereof •. 

ORDER 

The order of the ALJ, dated May 12, 1978, is affirmed. 
I 

-485-

;, ... 

V;CB CASE NO. 76-5844-
WCB’CASE NO. 76-584'5-

OCTOBER 24, 1978

 ILDRED BRIGGS, CLAI ANT
Flaxel, Todd & Nylander,

Claimant's Attys..
Collins, Velure & Heysell,

Defense Attys.
Request for “Review by 'Employer

Reviewed by Board  embers  oore and Phillips.
The employer seeks Board review of the Administrative

Law Judge's (ALJ) order which remanded claimant's aggravation
claim to it for acceptance and payment of compensation to which
she is entitled.

The Board, after de novo review, affirms and adopts the
Opinion and Order of the ALJ, a copy of which is attached hereto
and, by this reference, is made a part hereof.

ORDER
The order of the ALJ, dated-April 12, 1978, is affirmed.
Claimant's attorney is hereby granted a reasonable attor

ney's fee for his services in connection with this Board review
•in the amount of $300, payable by the carrier.

WCB CASE NO, 77-7036 OCTOBER 24, 1978

DANIEL L..COTTON, CLAIMANT
Rick W. Roll, Claimant's Atty.
Jon s, Lang, Kl in, Wolf & Smith,

D f ns Attys.
R qu st for R vi w by_.Claimant

Reviewed by Board  embers Wilson and Phillips.
Claimant seeks Board review of "the Administrative Law

Judge's (ALJ) order which affirmed the carrier's denial of
his claim for a low back injury suffered on August 3, 1977.

The Board, after de novo review, affirms and adopts
the Opinion and Order of the ALJ, a copy of which is attached
hereto and, by this reference, is made a part hereof.-

ORDER
The order- of the ALJ, dated  ay 12, 1978, is affirmed.
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CASE NO. 77-449 

EDDY FARLEY, CLAIMANT 
Lively & Wiswall, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
RQqm:l6 t for R@Vi@W by the BA.If 

OCTOBER 24, 1978 

Reviewed by Board aembers N'ilson and Phillips. 

The State Accident Insurance Pund seeks Board review of 
the Administrative Law Judge's (ALJ} order which granted claimant 
compensation equal to- 45° for 30% loss of the right leg. The 
Fund contends this award is excessive. 

The Board, after de nova review, affirms and adopts the 
Opinion and Order of the ALJ, a copi pf which is attached hereto 
and, by this reference, is made a part hereof. 

ORDER 

The order of the ALJ, dated June 22, 1978, is affirmed. 

' Claimant's attorney is hereby granted a reasonable attor-
ney's fee for his services.in connection with this Board review 
in the amount of $250, payable by the Fund. 

WCB CASE NO. 78-1119 OCTOBER 24, 1978 

RANDY JONES, CLAIMANT 
Doblie, Bischoff & Murray, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Request for Review by the SAIF 

Reviewed by Board Members Wilson and Boore. 

The State Accident Insurance Fund seeks Board review of 
the Administrative Law Judge's (AL,J} order which awarded claim..:. 
ant 64° for 20% permanent partial 1 disability. The Fund contends 
this award is excessive.· 

Claimant, a 20-year-old gluer, alleged he sustained a 
back injury resulting . from his work, from Hay through August 
1976_. At an earlier hearing; AL,J Daughtry had found that claim
ant's longstanding underlying Grade I spondylolithesis of LS 
on Sl, a congenital defect, ~as made_ symptomatic by his work 
activity and was compensable. · 

Dr. McHolick reported on September 17, 1976, that claim
ant complained of pain across the low back out into the hip 
area.· He observed claimant moving about freely; he found no 
lumbar spasm, no back muscle spasm and obtained negative result~ 
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WCB CASE NO. 77-449 OCTOBER 24, 1978

EDDY FARLEY, CLAIMANT
Liv ly & Wiswall, Claimant's Attys
SAIF, L gal S rvic s, D f ns Atty
RgquQEt for R vi w by th SAIF

Reviewed by Board  embers VJilson and Phillips,
The State Accident Insurance Fund seeks Board review of

the Administrative Law Judge's (ALJ) order which granted claimant
compensation equal to'45® for 30% loss of the right leg. The
Fund contends this award is excessive.

The Board, after de novo, review, affirms and adopts the
Opinion and Order of the ALJ, a copy pf which is attached hereto
and, by this reference, is made a part hereof.

ORDER
The order of the ALJ, dated June 22, 1978, is affirmed.
Claimant's attorney is hereby granted a reasonable attor

ney's fee for his services.in connection with this Board review
in the amount of $250, payable by the Fund.

WCB CASE NO. 78-1119 OCTOBER 24, 1978
RANDY JONES, CLAI ANT
Doblie, Bischoff &  urray, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by the SAIF

R vi w d by Board M mb rs Wilson and Moor .
The State Accident Insurance Fund seeks Board review of

the Administrative Law Judge's (ALJ) order which awarded claim
ant 64° for 20% permanent partial'disability. The Fund contends
this award is excessive.

Claimant, a 20-year-old gluer, alleged he sustained a
back injury resulting .from his work from  ay through August
1976,. At an earlier hearing, ALJ Daughtry had found that claim
ant's longstanding underlying Grade I spondylolithesis of L5
on SI, a congenital defect, was made,symptomatic by his work
activity and was compensable.

Dr.  cHolick reported on September 17, 1976, that claim
ant complained of pain across the low back out into the hip
area. He observed claimant moving about freely; he found no
lumbar spasm, no back muscle spasm and obtained negative results
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the neurological examination, straight leg and other mani
pulative tes"t s. Dr: T!cHol ick ,,qiagnos-ed bilateral pars inter
articul aris defect with a Grade 1 spondylolisthesis. He was 
surprised that claimant had been hired at the mill because· of 
his back condition; possibly no routine pre-employment x-rays 
had been taken by the employer. He felt claimant would con
tinue to have problems with his back, but wouldn't require sur
gery. He said that claimant was not a c~ndidate for heavy work 
and he would not under any circumstances give claimant a full 
release for heavy work at the mi1i: 

Dr. Glaede indicated claimant had had his back pain for 
five mcnths and that it was gradually becoming worse. Drs. 
Glaede and ?~Halick concur th~t claimant is capable of light 
work. ~r. Glaede ieit claimantis back condition was not a work 
induced injury. 

On January 25, 1977 Dr. McHolick released claimant for 
full duty except for work involvin~ heavy repetitive lifting. 
Based on claimant' s-~size, back musculature. and body build, he 
felt repetitive lifting of so pounds would bQ congidQriJd hg~pJ~ 
lifting. Claimant had full back motion, no tenderness or spasm, 
negative straight leg test and a normal neurological examination. 

Dr. M:cHolick indicated in September 1977 that he coµld 
not determine if claimant would have minimal ·physical impair
ment. He saw-no need-for further treatment. 

A Determination Order, dated February 7, 1978, awarded 
claimant compensation onlf for temrorar, .~otal disability 
from August 31, 1976 through January 6, 1978. 

Claimant has an 11th grade education and was referred 
to vocational rehabilitation. Claimant completed a short term 
welding course on January 6, 1978 but has been unable to obtain 
emp loyrnen t. -- __ . 

Claimant testified he has constant pain in the low back; 
that he must limit his walking; that he has pain which radiates 
down the left leg; that prolonged sitting increases his pain 
and he felt he could not lift over 30 pounds. 

The ALJ found that claim~nt had worked for four years 
witho~t any problem with his pre-existi~g condition. After 
considering the limits of claimant's vocational training, he 
found claimant had suffered a loss of wage earning capacity 
equal to 64° for 20% unscheduled disability for his back in
jury. 

The Board, after de novo review, finds that claimant 
has a congenital condition which is aggravated by heavy manual 
work. He had this condition before he was employed in the mill 
with th is e~ployer and continues .·to have it. However,, there 
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from the neurological___examination, straight leg and other mani
pulative tests. Dr.  cHolick^i,diagnosed bilateral pars inter-
articularis defect with a Grade 1 spondylolisthesis. He was
surprised that claimant had been hired at the mill because' of
his back condition; possibly no routine pre-employment x-rays
had been taken by the employer. He felt claimant would con
tinue to have problems with his back, but wouldn't require sur
gery. He said that claimant was not a candidate for heavy work
and he would not' under any circumstances give claimant a full
release for heavy work at the mill.

Dr. Glaede indicated claimant had had his back pain for
five months and that it was gradually becoming worse. Drs.
Glaede and  cHolick concur that claimant is capable of light
work. Br. Glaede felt claimant's back condition was not a work
induced injury.

On January 25, 1977 Dr.  cHolick released claimant for
full duty except for work involving heavy repetitive lifting.
Based on claimant ’ s-'size, back rriusculature-and body build, he
f lt r p titiv lifting of 50 pounds would bo oonsidur d h avylifting. Claimant had full back motion, no tenderness or spasm,
negative straight leg test and a normal neurological examination

Dr.  cHolick indicated in September 1977 that he could
not determine if claimant would have minimal 'physical impair
ment. He saw'no need'^for further treatment.

A Determination Order, dated February 7, 1978, awarded
claimant compensation only for temporarj^ total disability^
from August 31, 1976' through January 6, 1978.

Claimant has an 11th grade education and was referred
to vocational rehabilitation. Claimant completed a short term
welding course on January 6, 1978 but has been unable to obtain
employment. _ ___

Claimant testified he has constant pain in the low back;
that he must limit his walking; that he has pain which radiates
down the left leg; that prolonged sitting increases his pain
and he felt he could not lift over 30 pounds.

The ALJ found that claimant had worked for four years
without any problem with his pre-existing condition. After
considering the limits of claimant's vocational training, he
found claimant had suffered a loss of wage earning capacity
equal to 64° for 20% unscheduled disability for his back in
jury.

The Board, after de novo review, finds that claimant
has a congenital condition which is aggravated by heavy manual
work. He had this condition before he was employed in the mill
with this employer and continues to have it. However,- there
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no evidence that claimant's work for this employer increased 
his condi t.ion in a permanent II1anner. Dr. Mc Bolick was unable 
to determine if claimant had suffered any minimal permanent 
physical impairment. 

In the case of Weller v. Union Carbide Corporation, 
JS 0¥ A~~ JSS, in dealing wilh a cornpan§Abililj i§§Ut, lh~ 
Court of Appeals stated: 

"To have a compensable occupational disease, 
claimant must establish that his work. 
originally caused or materially and perman
ently worsened his spine cpndition. It 
is not sufficient merely to establish that 
claimant's work . ,, . required him to make 
certain motions which caused his underly
ing condition to be symptomatic, i.e., 
caused pain." 

In our case, claimant's claim was found to be ccimpensable and 
the sole issue before the Board is the extent of disability. 
Using the rationale of the Weller case (supra), claimant has 
not proven any more than a temporary exacerbation of his back 
which disabled him. Claimant does not have any permanent im
pairr.1ent arising out of or in the course of his employment. 
Clalmanl Is now ~lallonary and his back has nol ch~n~~d; h~ 
still. has the congenital abnormality, Grade I spondylolithesis. 
There is no medical evidence to support any award for a per
manent partial disability award. 

This is an unscheduled disability case and the sole test 
to be applied is the loss of claimant's wage earning capacity. 
The Board flnds that clalmant has no~ suslalned any loss of wage 
earning capacity. Dr. McHolick said that claimant's size, back 
musculature, body build, eliminated him from doing any repeti
tive lifting of 50 pounds or more. Claimant had the~e limita
tions before his injury and still has them. The Board finds the 
injury or occupational disease which claimant alleges he has 
sustained has had no effect on claimant's wage earning capacity 
and the Determination Order of February 7, 1978 was proper. 

ORDf:JR 

The ALJ's order, dated April 25, 1978, is reversed. 

The Determination Order, dated February 7, 1978, is re
instated. 

- 8 -

0 
is no evidence that claimant's work for this employer increased
his condition in a permanent manner. Dr.  cHolick was unable
to determine if claimant had suffered any minimal permanent
physical impairment.

In the case of Weller v. Union Carbide Corporation,
35 Ov Ag.p 355, in dealing with a compansdhility issud, the
Court of Appeals stated: i

"To have a compensable occupational disease,
claimant must establish that his work . . .
originally caused or materially and perman
ently worsened his spine condition. It
is not sufficient merely to establish that
claimant's work . .• , required him to make
certain motions which caused his underly
ing condition to be symptomatic, i.e.,
caused pain."

In our case, claimant's claim was found to be compensable and
the sole issue before the Board is the extent of disability.
Using the rationale of the Weller case (supra), claimant has
not proven any more than a temporary exacerbation of his back
which disabled him. Claimant does not have any permanent im
pairment arising out of or in the course of his employment.
(Claimant is now stationary and his back has not changed; h6
still, has the congenital abnormality, Grade I spondylolithesis.
There is no medical evidence to support any award for a per
manent partial disability award. O

This is an unscheduled disability case and the sole test
to.be applied is the loss of claimant's wage earning capacity.
The Board finds that claimant has not sustained any loss o£ wage
earning capacity. Dr.  cHolick said that claimant's size, back
musculature, body build, eliminated him from doing any repeti
tive lifting of 50 pounds or more. Claimant had these limita
tions before his injury and still has them. The Board finds the
injury or occupational disease which claimant alleges he has
sustained has had no effect on claimant's wage earning capacity
and the Determination Order of February 7, 1978 was proper.

ORDER
The ALJ's order, dated April 25, 1978, is reversed.
The Determination Order, dated February 7, 1978, is re

instated.
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CASE NO. 76-5797 

WILLIAM J. TAYLOR, CLAIMANT 
Gordon H. Price, Clafmant's Atty. 
Lindsay, Nahsioll, Hart, Neil & 

Weigler, D~fense Atty. 
SAIF, Legal Services, Defense Atty. 
Order of Dismissal 

ocroBER 24, 1978 

A request fo~ ~eview, having•b~en duly filed with the 
Workers' Compensation Board in the above entitled matter by 
the cl aim'ant, and sai?, rec1uest ~Q;- '"EwY~~w now ha.ving be~n with• 
drawn, 

IT IS THEREFORE ORDERED that the request for review now 
pending before the Board is hereby dismissed and the order of 
the Administrative Law Judge is final by operation of law. 

___ ,..,. 

WCB CASE NO. 77-5113 OCTOBER 24, 1978 

JAMES THORP, CLAIMA..TIJT 
Doblie, Bischoff & Murray, Claimant's Attys. 
SAIF, Legal services, . Defense Atty. 
Request for Review by the SAIF 

RevJ:ewed by_,_J~.9ard Members Wilson and Phillips. 

,j 

The State Accident Insurance Fund seeks Board review of 
that portion of the Administrative Law Judge's order'which 
remanded'clairnant's claim for a J;,Soriatic artn~~'l;~~ condition 
to the Fund for acceptance and payment of compensation to which 
he is entitled. 

The Board, after de novo review, affirms and adopts the 
Opinion and Order of the ALJ, ·a copy of which is attached· 
hereto and, ~-bY~ this ..... r.eference, is made ... a part hereof. 

ORDER 

The order of the ALJ, dated February 27, -197g, is affirmed. 
' 

Claimant's attorney is hereby granted a reasonable attor
ney 1 ·s fee for his services in connection with this Board review 
in the amount of $50, payable by the Fun~. 

-_489=-------....:,_-------~---
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WCB CASE NO. 76-5797 OCTOBER 24, 1978

WILLIAIvl J. TAYLOR, CLAIMANT
Gordon H. Price, Claimant's Atty.
Lindsay, Mahstoll, Hart, Neil &Weigler, Defense Atty,
SAIF, Legal Services, Defense Atty,
Order of Dismissal

A request foi^ review, having-been duly filed with the
Workers ' Compensation Board in the above entitled matter by
the claimant, and said r cp st fg^ hOW having been Withdrawn,

IT IS THEREFORE ORDERED that the request for review now
pending before the Board is hereby dismissed and the order of
the Admiinistrative Law Judge is final by operation of law.

WCB CASE NO. 77-5113 OCTOBER 24, 1978

JAMES THORP, CLAIMANTDoblie, Bischoff &  urray, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by the SAIF

Reviewed by.,,Bpard  embers Wilson and Phillips.
The State Accident Insurance Fund seeks Board review of

that portion of the Administrative Law Judge's order‘which
remanded' claimant's claim for a psoriatic Condition
to the Fund for acceptance and payment of compensation to which
he is entitled.

The Board, after de novo review, affirms and adopts the
Opinion and Order of the ALJ, a copy of which is attached
hereto and, „.by, this....,reference, is made.-a part hereof.

ORDER
The order of the ALJ, dated February 27, 1978, is affirmed

j
Claimant's attorney is hereby granted a reasonable attor

ney's fee for his services in connection with this Board review
in the amount of $50, payable by the Fund’.
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CASE NO. 78-5 4 3 
WCB CASE NO. 77-5571 

PAUL WALLACE, CLAiiffiNT 
Merten & Saltveit, Claimant's Attys. 
G. Howard Cliff£, Defense Atty. 
Rankin, McMurry, Osburn, Gallagher 

& VavRosky, Defense Attys. 
Request for Review by Claimant 

OCTOBER 24, 1978 

Reviewed by Board r-Iembers 1'lilson and Moore. 

Claimant seeks Board review of the Administrative Law 
Judge's (ALJ) order which affirmed the denials issued by 

Undgrwritgrg Adjugting compAny Jnd Indugtrial Ind~mnity Com
pany and found he was not entitled to a Board-sponsored pro-
gram of vocational rehabilitation. · 

The Board, after de novo review, affirms and adopts 
the Opinion and Order of the ALJ, a copy of which is attached 
hereto and, by this reference, is made a part hereof. 

ORDER 

The order of the ALJ, dated April 28, 1978, is affirmed. 

WCB CASE NO. 78-1670 

DAISY BUCK, CLAIM.ANT 
Franklin, Bennett, Ofelt & Jolies, 

Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Order Dismissing Motion 

OCTOBER 27, 19 78 

On September 15, 1978 the B6ard received a request from 
the claimant, by and through her attorney, £or a Board review 
of the order of the Administrative Law Judge (ALJ) entered in 
the above entitled matter on September 1, 1978. 

On-October 6, 1978 the Board received from the State 
A99~~~nt ~n~~r~nce Fund a motion to dismiss the claimant's re
quest £qr Board review on the grounds and for the reason that, 
the said request did not have any certificate of service at
tached thereto and on the additional grounds that the request 
for review was filed untimely. . , 

ORS 656.289(3) -provides that the order of an ALJ is final 
unless within 30 days after the date on which a copy of the order 
is mailed to the parties, one of the parties resuests a review 
by the Board under ORS 656.295. ORS 656.295(2) provides that the 
request for review shall be maiLed to the Board and copies of 

WCB CASE NO. 78-543
WCB CASE NO. 77-5571

OCTOBER 24, 1978

PAUL WALLACE, CLAIMANT
M rt n & Saltv it, Claimant's Attys.
G. Howard Clifff, D f ns Atty.
Rankin, McMurry, Osburn, Gallagh r

& VavRosky, D f ns Attys.
R qu st for R vi w by Claimant

Reviewed by Board  embers Wilson and  oore.

Claimant s  ks Board r vi w of th Administrativ Law
Judg 's (ALJ) ord r v/hich affirm d th d nials issu d by
UndQrwritor AcljuQtlng Company and Industrial Ind mnity Com-
pany and found h v/as not  ntitl d to a Board-sponsor d pro
gram of vocational r habilitationi

The Board, after de novo review, affirms and adopts
the Opinion and Order of the ALJ, a copy of which is attached
hereto and, by this reference, is made a part hereof.

ORDER
The order of the ALJ, dated April 28, 1978, is affirmed

WCB CASE NO. 78-1670 OCTOBER 27, 1978
DAISY BUCK, CLAI ANT
Franklin, Bennett, Ofelt & Joll'es,

Claimant's Attys. '
SAIF, L gal S rvic s, D f ns Atty.
Order Dismissing  otion

On Septem.ber 15, 1978 the Board received a request from
the claimant, by and through her attorney, for a Board review
of the order of the Administrative Law Judge (ALJ) entered in
the above entitled matter on September 1, 1978.

On-October 6, 1978 the Board received from the State
Accident Insurance F-und a motion to dismiss the claimant's re
quest for Board review on the grounds and for the reason that
the said request did not have any certificate of service at
tached thereto and on the additional grounds that the request
for review was filed untimely.

ORS 656.289(3) -provides that the order of an ALJ is final
unless within 30 days after the date on v;hich a copy of the order
is mailed to the parties, one of the parties requests a review
by the Board under ORS 656.295. ORS 656.295(2) provides that the
request for review shall be mailed to the Board and copies of
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request.,.~!1,~ll_._g_g__ip.ailed to all parties of the proceeding be
fore the -Eefe~ee (ALJ). · 

The Board IQOQiVQd o1Jimant 19 r@~~A~~ for B6A~d review 
on September 15, 1978 which was within the 30 days after the date 
of the ALJ 's order. Furthern,ore; there is no provision con
tained in the ~•Jorkers' Cor.~pensation Act to the effect that a re
quest for revie,·, f"'.ust have attached thereto a certificate of 
service. 

The Board concludes that the Fund's motion to disr::iss 
claimant's request for Board review in the above entitled matter 
should be denied. 

IT IS SO ORDERED. 

WCB CASE NO. 77-1934 
WCB CASE NO. 77-4501 · 

FADDIE JAMES CREAR, CLAIMANT 
McMenamin r Joseph r H~~p~ lJ. ~ ""1-lloon I 

Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Cheney & Kelley, Defense Attys. 
Request for Review by the SAIF 
Cross-appeal by Claimant 

OCTOBER 27, 1978 

Reviewed by Board Members Moore and Phillips. 

The State Accident Insurance Fund seeks Board review of 
the order of the ALJ which approved the denial of claimant's 
claim by Industrial Indemnity but directed it to pay claimant 
16° for 5% unscheduled low back disability on the 1974 claim. 
The order· disapproved the denial of claimant's claim by the 
Fund and ord'ered 't'he ··Fund to accept ft and pay compensation 
to claimant until.closure pursuant to ORS 656.268. The ALJ 
also ordered the Fund to pay claimant, as a penalty, an addi
tional amount equal to 10% of the compensation due claimant 
from the date of his injury until May 23., 1977 plus any amounts 
due claimant under the order of December 28, 1977 designating 
the Fund as the paying agent and to pay claimant's attorn~y a 
sum of $800. 

The claimant·_filed a cross-request for Board review, 
contending that he is entitled to a greater degree of permanent 
partial disability than that awarded by the ALJ, 

Claimant is a 63-year-old furniture cleaner who has 
worked for this ernplo'yer since 1973. On September 25, 1974 
he suffered a compensable injury to his back while lifting a 
chair. He was first treated by Dr. Gambee and returned· to his· 
:regular wo~k except for a short period in June 1975. Claimant 
I 
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the request_sh_.ill ^be^mailed to all parties of the proceeding be
fore the Referee (ALJ). •

Th Bodld TQOQiVQd Cldimanf ^G Bbard reviewon Septonber 15, 1978 which v/as v;ithin the 30 days after the date
of the ALJ's order. Furthermore, there is no provision con
tained in the Workers' Compensation Act to the effect that a re
quest for reviev; must have attached thereto a certificate of
service.

The Board concludes that the Fund's motion to dismiss
claimant's request for Board review in the above entitled matter
should be denied.

IT IS SO ORDERED.

WCB CASE NO.
WCB CASE NO.

77-1934
77-4501

OCTOBER 27, 1978

#

FADDIE JA ES CREAR, CLAI ANT
 c enamin^ Joseph^ ^ ffiUlSOIl;

Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Ch n y & K ll y, D f ns Attys.
Request for Review by the SAIF
Cross-appeal by Claimant

Reviewed by Board  embers  oore and Phillips.

The State Accident Insurance Fund seeks Board review of
the order of the ALJ v/hich approved the denial of claimant's
claim by Industrial Indemnity but directed it to pay claimant
16° for 5% unscheduled lov; back disability on the 1974 claim.
The order' disapproved the denial of claimant's claim by the
Fund and ord'ered the "Fund to accept it and pay compensation
to claimant until_closure pursuant to ORS 656.268. The ALJ
also ordered the Fund to pay claimant, as a penalty, an addi
tional amount equal to 10% of the compensation due claimant
from the date of his injury until  ay 23., 1977 plus any amounts
due claimant under the order of December 28, 1977 designating
the Fund as the paying agent and to pay claimant's attorney a
sum of $800.

Th claimant',fil d a cross-r qu st for Board r vi w,
cont nding that h is  ntitl d to a gr at r d gr  of p rman nt
partial disability than that award d by th ALJ.

Claimant is a 63-year-bld furniture cleaner who has
worked for this employer since 1973. On September 25, 1974
he suffered a compensable injury to his back while lifting a
chair. He was first treated by Dr. Gambee and returned- to his
regular work except for a short period in June 1975. Claimant
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no time from work because of his back pain and his claim 
was closed by a Determination Order dated June 6, 1976 which 
granted claimant compensation for temporary total disability 
only. 

on or about December zz, 1~76 Glaimant, wh9 h~1 g~~n 
doing considerable bending and stcioping while cleaning furni
ture for the employer due to the pre-~hristmas rush, had a 
recurrence of his back problem. At the time claimant had been 
injured in 1974 the employ~r was insured by Industrial Indemnity, 
however, on January 1, 1976 the employer's workers' compensation 
coverage was furnished by the Fund. 

Dr. Gambee advised Industrial Indemnity that claimant 
had returned for treatment on January i3, 1~1, ~riJ had been ad
mitted to the hospital. On March 17 Industrial Indemnity denied 
claimant's request to reopen on the grounds that claimant had 
sustained a new injury in December 1976. 

On April 26 claimant's attorney notified the employer 
that claimant would file a claim against the Fund; this claim 
was denied by the Fund on June 29, 1977 on the grounds that 
cJaimant's current problem was a natural aggravation of his 
1974 injury. 

On December 28, 1977 an order was issued by the Workers' 
Compensation Department pursuant to the provisions of ORS 656. 4i 
307, designating the Fund as the paying agent pending a deter~ 
mination of the responsibility for claimant's condition. 

At the hearing claimant contended that he was entitled 
to an award for permanent partial disability as a result of 
hiB 1~74 injY~Y ~n~ ~ ~~t~~mination of whether he had sustained 
a new injury on December 22, 1976 or. aggravated his 1974 injury. 
He also contended that he was entitled to penalties ,and attor
ney fees on the wrongful denial by both carriers and for delay 
in making said denials. Claimant did not receive compensation 
within 14 days nor has he received any payments under the .307 
order. On this latter matter, claimant asked for additional 
penalties and attorney fees. 

The medical evidence indicated claimant had a degenera
tive spine disease associated with sciatica and involved the 
L4-5 left, however, h~ was not con~idered a good candidate for 
surg_ery. 

The ALJ found that claimant was able to return to work 
immediately after his accident and worked until June 6, 1975, 
a period of almost nine months. Dr. Gambee, claim~nt's treat
ing physician, believed ~laimant would have a definite permanent 
residual. At the time of his injury claimant was 60 years old, 
he has a high school ed~catio~ and a basic work background in 
furniture cleaning. 

-'492-

missed no time from work because of his back pain and his claim
was closed by a Determination Order dated June 6, 1976 which
granted claimant compensation for temporary total disability
only.

On or about December 22, 1576 claimsuit) wii9 bad i?  ndoing considerable bending and stooping while cleaning furni
ture for the employer due to the pre-Christmas rush, had a
recurrence of his back problem. At the time claimant had been
injured in 1974 the employer was insured by Industrial Indemnity,
however, on January 1, 1976 the employer's workers' compensation
coverage was furnished by the Fund.

Dr. Gambee advised Industrial Indemnity that claimant
had returned for treatment on January 13, ancl had been ad
mitted to the hospital. On  arch 17 Industrial Indemnity denied
claimant's request to reopen on the grounds that claimant had
sustained a new injury in December 1976.

On April 26 claimant's attorney notified the employer
that claimant would file a claim against the Fund; this claim
was denied by the Fund on June 29, 1977 on the grounds that
claimant's current problem was a natural aggravation of his
1974 injury.

On December 28, 1977 an order was issued by the Workers'
Compensation Department pursuant to the provisions of ORS 656.
307, designating the Fund as the paying agent pending a deter
mination of the responsibility for claimant's condition.

At the hearing claimant contended that he was entitled
to an award for permanent partial disability as a result of
his 1571 injUfy sud ^ determination of whether he had sustained
a new injury on December 22, 1976 or- aggravated his 1974 injury.
He also contended that he was entitled to penalties and attor
ney fees on the wrongful denial by both carriers and for delay
in making said denials. Claimant did not receive compensation
within 14 days nor has he received any payments under the .307
order. On this latter matter, claimant asked for additional
penalties and attorney fees.

' , •The medical evidence indicated claimant had a degenera
tive spine disease associated with sciatica and involved the
L4-5 left, however, he was not considered a good candidate for
surgery.

The ALJ found that claimant was able to return to work
immediately after his accident and worked until June 6, 1975,
a period of almost nine months. Dr. Gambee, claimant's treat
ing physician, believed .claimant would have a definite permanent
residual. At the time of his injury claimant was 60 years old,
he has a high school education and a basic work background in
furniture cleaning.
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The ~LJ co~cluded, considering claimant's age, education, 
experience, training and impairment prior to the second injury, 
that claimant did sustain a mild loss of earning capacity and he 
granted claimant an award of 16° for 5% unscheduled disability. ~. . 

On the issue of whe·ther -the incident ·of r>ecember 22, 
1976 .represented a new injury or an aggravation of the 1974 in
jury, the ALJ found a causal relationship did exist between the 
disability evidenced by claimant's entering the hospital on 
January 19, 1977 and his increased work activities prior to 
Christmas, 1976. Claimant admitted ~hat he had been feeling 
pretty good prior to December 22, 1976 but after the increased 
work due to the pre-Christmas rush he developed a great deal 
of pain anct numbness which ~~~iat@d into his left leg, Al-
though Dr. Gambee, in his report of July 27, 1977, suggested 
claimant had sustained an "aggravation" of his 1974 injury, the 
ALJ found there was no way of determining whether he used the wor.d 
"aggravation" as a term of art·relating to the workers' compen-
sation law. · 

- - ..... 

The ALJ found that claimant had worked at his regular 
job unl!i ~ecember 197~ ~nd Rlthough h@ had had Borne ~i~99~fort 
at work after ~is first injury it had n9t been sufficient to 
force him to seek additional medical attention ·for at least 
a year. When claimant was last seen by Dr. Gambee in December 
his back condition was improving: Dr. Gambee said he would not 
see claimant again unless he had more trouble. 

I • ~ ---- • • • 

The ALJ concluded that this was an indication that claim
ant's degenerative back condition had been stable for at least 
a year and that the work at.the ·employer's in December 1976 did 
contribute, flY~n th9u9h~sli~htly, to his ~verall major condition, 
therefore, the carrier on the risk at the time or the r>ecembet 
1976 incident, Industrial Indemnity, was responsible for claim
ant's current condition which must be considered as a new in
jury. 

The ALJ found that claimant ~ad not received compensa
tion from either carrier even though he was off work from January 
19 through February 25, 1977. The ALJ further found that Indus
trial Ind~mnity denied claimant's claim on March 17, 1977 but. 
because there was no indication in the file of the date Indus
trial Indemnity first learned of the clai~ for aggravation, the 
ALJ found that Industrial Indemnity was not liable to pay. 
claimant compensation for temporary total disability from the 
date of claimant's accident to the date of the denial. 

Claimant's employer had notice of the claim for a new 
injury on April 26 and the Fund should have paid compensation. 
no later than 14 days_ -thereafter and the compensation should 
have commenced as of the date of the injury and continua:! until 
the date of the denial. Claimant, on March 23, 1977, had sus
tained a heart attack while at work and the Fund. had oaid .-··-·1·· . - ......... .. . 

The ^ALJ concluded, considering claimant's age, education,
experience, training and impairment prior to the second injury,
that claimant did sustain a mild loss of earning capacity and he
granted claimant an award of 16° for 5% unscheduled disability. •,

I 'On the issue of whether the incident ol December 22,
1976 .represented a new injury or an aggravation of the 1974 in
jury, the ALJ found a causal relationship did exist between the
disability evidenced by claimant's entering the hospital on
January 19, 1977 and his increased work activities prior to
Christmas, 1976. Claimant admitted that he had been feeling
pretty good prior to December 22, 1976 but after the increased
work due to the pre-Christmas rush he developed a great deal
of pain and numbness v/hich fadlatOd illtO hiS left Icgi Al
though Dr. Gambee, in his report of July 27, 1977, suggested
claimant had sustained an "aggravation" of his 1974 injury, the
ALJ found there was no way of determining whether he used the word
"aggravation" as a term of arf relating to the workers' compen
sation law.

The ALJ found that claimant had worked at his regular
job until becemLer 197£ and although h had had aoit at work after his first injury it had not been sufficient to
force him to seek additional medical attention -for at least
a year. When claimant was last seen by Dr. Gambee in December
his back condition was improving. Dr. Gambee said he v;ould not
see claimant again unless he had more trouble.

The ALJ concluded that this was an indication that claim
ant's degenerative back condition had been stable for at least
a year and that the work at the employer's in December 1976 did
contribute/ evsn '^lightly, to his overall major condition,
therefore, the carrier on the risk at the time of the becembei?
1976 incident. Industrial Indemnity, was responsible for claim
ant's current condition which must be considered as a new in
jury.

The ALJ found that claimant had not received compensa
tion from either carrier even though he was off work from January
19 through February 25, 1977. The ALJ further found that Indus
trial Indemnity denied claimant's claim on  arch 17, 1977 but.
because there was no indication in the file of the date Indus
trial Indemnity first learned of the claim for aggravation, the
ALJ found that Industrial Indemnity was not liable to pay-
claimant compensation for temporary total disability from the
date of claimant's accident to the date of the denial.

Claimant's employer had notice of the claim for a new
injury on April 26 and the Fund should have paid compensation
no later than 14 days, thereafter and the compensation should
have commenced as of the date of the injury and continued until
the date of the denial. Claimant, on  arch 23, 1977, had sus
tained a heart attack while at work and the Fund had paid
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compensat.i..on for temporary total disability ariising 
out of this condition until its denial of the claim therefor ._.. 

on November· 7 1 1~77, The ALJ concludQd ~hAt lhe rund was • 

liable for the payment of compensation to claimant for tempor-
ary total disability £rom the date of his injury until March 
23, 1977, less time worked, because its failure to pay this 
compensation constituted unreasonable conduct. 

The Fund did not make any payments of any benefits due 
claimant in accordance with th~ ,307 order i'.!3U@d on DQCQ.ffihl!~ 
28, 1977. The ALJ found that this constituted.unreasonab1e re
sistance and ·subjected the Fund to penalties and attorney fees. 
The ALJ then issued the directive recited in the opening por
tion of this order. 

The Board, on de novo review, finds that the incident of 

DQOQffib~l" 22, 197G cannot be considered to be a new industrial in
jury. Dr. Gambee, on July 27, 1977, stated that claimant has 
had essentially one disease process which dates from his. indus
trial accident of September 1974, that he has had intermittent 
exacerbations and remissions of that process. In his op.inion 
the etiologic mechanism of claimant's problems is the industrial 
accident of 1974 and claimant has ·had an aggravation in. 1-976. 

The Board concludg£ that tho el~im~~t•s increased work 
activities just prior to Chris::mas 1976 was an aggravation of 
his 1974 injury. Any significant increase in activities such 8 
as bending and stooping necessitated by cleaning furniture for 
the employer could have caused claimant's prior back problems 
to flare up. 

The Board concludes that Industrial Indemnity, the car

rieF Qn the ri5K at the time of th~ 197d injury, i~ rA~~6ri~ible 
for claimant's present conditions and must pay claimant co~pen
sation, as provided by law, from the date of his injury to the 
date of this ·order. Inasmuch as the Fund did not comply with 
the .307 order it is not entitled to any reimbursement from 
Industrial Indemnity. However, the Fund's refusal to comply 
with the .307 order constitutes unreasonable resistance to the 
payment of compensation, therefore, it must be assessed a 
penalty and pay claimant's attorney a reasonable attorney's 
fee for such unreasonable refusal. 

I. 

The Board finds, based upon the medical evidence, that 
cliimant's condition is again medically stationary but that the 
award made by the AL,J of 16 ° for 5% unscheduled disability is 

· not adequate to compensate clairea~t for the loss of wage earn
ing capacity resulting from the aggravation of his 1974 .claim. 
The Board increases the award to 48° which is equal to 15% of 
the maximum allowable by law for un:3cheduled disability. 

--~----------··--·--------=-------------

claimant comp nsation for t mporary total disability arising
out of this condition until its d nial of th claim th r for 
on Nov mb r-7, J.J77, xhe ALJ COnOlUdQd- that thf Fund was
liabl for th paym nt of comp nsation to claimant for t mpor
ary total disability from th dat of his injurv until March
23, 1977, l ss tim work d, b caus its failur to pay this
comp nsation constitut d unr asonabl conduct.

The Fund did not make any payments of any benefits.due
claimant in accordance ths ,307 Older ISSUed On DeOOmbei?
28, 1977. The ALJ found that this constituted unreasonable re
sistance and subjected the Fund to penalties and attorney fees.
The ALJ then issued the directive recited in the opening por
tion of this order.

The Board, on de novo review, finds that the incident of
DQOeinb05? 22, 197G cannot be considered to be a new industrial in
jury. Dr. Gambee, on July 27, 1977, stated that claimant has
had essentially one disease process which dates from his- indus
trial accident of September 1974, that he has had intermittent
exacerbations and remissions of that process. In his opinion
the etiologic mechanism of claimant's problems is the industrial
accident of 1974 and claimant has had an aggravation in. L'976.

Th Board concludQS that th  laimant's increased workactivities just prior to Christmas 1976 was an aggravation of
his 1974 injury. Any significant increase in activities such
as bending and stooping necessitated by cleaning furnituire for
the employer could have caused claimant's prior back problems
to flare up.

The Board concludes that Industrial Indemnity, the car
rier on th i:i5K at th tim ot th 1^7fl injury, is rfisp^msiblefor claimant's present conditions and must pay claimant compen
sation, as provided by law, from the date of his injury to the
date of this 'order. Inasmuch as the Fund did not comply with
the .307 order it is not entitled to any reimbursement from
Industrial Indemnity. However, the Fund's refusal to comply
with the .307 order constitutes unreasonable resistance to the
payment of compensation, therefore, it must be assessed a
penalty and pay claimant's attorney a reasonable attorney's
fee for such unreasonable refusal.

I .The Board finds, based upon the medical evidence, that
claimant's condition is again medically stationary but that the
award made by the ALJ of 16° for 5% unscheduled disability is
not adequate to compensate claimant for the loss of wage earn
ing capacity resulting from the aggravation of his 1974 claim.
The Board increases the award to 43° which is equal to 1S% of
the maximum allowable by law for unscheduled disability.
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~ 
1,1 

ORDER Ii 
JI ' 

, . . .. ;if• ~-{~~-~~~:~i\-·i; . .ef_f;;"':1,~ ~~ 
The order of the AL'J:·'1dat:ed~·,February 22, 1978, is re-

versed. 

The denial of claimant's claim for a new injury made by 
the Fund on June 29, 1977 is approved. 

The, clairna0t~:5 claim for aggravation is referred to 
the employer and its carrier, Industrial Indemnity, for the pay~ 
ment of compensation, as provided by ·1aw, commencing on Decem
b~r ZZ, 1976, the ~~t~ ~laimant a~~ravated his 1974 injury, and 
until the date of this order which closes ciaimant 1s claim with 
an award of 48° for 15% unscheduled low back disability. 

The State Accident Insurance Fund shall pay claimant 
compensation equal to 25% of the compensation due claimant from 
Decemoer 28, 1977-, ·the date the order. was issued pursuant to 
ORS 656.307 designating it as the paying agent, and·until the 
date of this order. 

. 

ClaiMA~~,~ a~torngy §h~ll be awarded~~~ ,easonable at
torney's fee the sum of $800, payable by the Stat~ Accident Insur
ance Fund for its refusal to pay compensation as directed.pur
suant to the order issu~d under the provisions of ORS 656.307. 

Claimant's attornev is entitled to a reasonable attor
ney's· fee for"'his"services~ at Board~review in an amount equal 
to 25% of the increased- compensation granted claimant by the 
orderj payable out of such increase as paid, not to exce~d 
$2,300. 

WCB CASE NO. 77-6592 

VICKIE FRANKLIN, CLAIMANT 
Feitelson & Terry, Claimant's Atty. 
SAIF) Legal Services, befense Atty. 
Request for Review by the SAIF 

OCTOBER 27, 1978 

Reviewe_d by Board Uembers Wilson and Phillips. 

The State Accident Insurance Fund seeks Board review of 
the Administrative Law Judge's (ALJ} order which qranted claim
ant an award of compensation equal to 80° for 25% unscheduled 
disability for her neck injury. 

Claimant, a 24-year-old cannery worker, injured.her 
shoulder-neck on October 7, 1976 when she slipped on a metal: 
stairway and grabbed the stair railing to keep from falling. 
Dr. Colgan, a chiropractic physician, diagnosed an acute 
traumatic 2nd and 6th cervical. and 6th thoracic ·muscle strain 
with, secondary functio~al disturbances. Claimant complained_ 

•--495-

t

#

m

ORDER
The order of the'AL’J^^'^da'fred''‘February 22, 1978, is re

versed.
The denial of claimant' s claim for a, new injury made by

the Fund on June 29, 1977 is approved.
The. claimant's claim for aggravation is referred to

the employer and its carrier. Industrial Indemnity, for the pay
ment of compensation, as provided by law, commencing on Decem
ber 21, 1576; the claimant a^^ravated his 1974 injury, anduntil the date of this order which closes claimant's claim with
an award of 48° for 15% unscheduled low back disability.

The State Accident Insurance Fund shall pay claimant
compensation equal to 25% of the compensation due claimant from
December 28, 1977-, -the date the order, was issued pursuant to
ORS 656.307 designating it as the paying agent, and'until the
date of this order.

Claii¥iant'§ attorngy shall b award d as a j:?asonabi at-torney’s fee the sum of $800, payable by the State Accident Insur
ance Fund for its refusal to pay compensation as directed, pur
suant to the order issued under the provisions of ORS 656.307.

Claimant's attorney is entitled to a reasonable attor
ney's' fee for*"his'"sefvices at Board'review in an amount equal
to 25% of the increased;- compensation granted claimant by the
order, payable out of such increase as paid, not to exceed
$2,300.

WCB CASE NO. 77-6592 OCTOBER 27, 1978
VICKIE FRANKLIN, CLAI ANT
Feitelson & Terry, Claimant's Atty.SAIF,' Legal Services, Defense Atty.
Request for Review by the SAIF

Reviewed by Board  embers Wilson and Phillips.
‘ The State Accident Insurance Fund seeks Board review of

the Administrative Law Judge's (ALJ) order which granted claim
ant an award of compensation equal to 80° for 25% unscheduled
disability for her neck injury.

Claimant, a 24-year-old cannery worker, injured, her
shoulder-neck on October 7, 1976 when she slipped on a metal
stairway and grabbed the stair railing to keep from falling.
Dr. Colgan, a chiropractic physician, diagnosed an acute
traumatic 2nd and 6th cervical, and 6th thoracic muscle strain
with secondary functional disturbances. Claimant complained.

-495-
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right shoulder and neck pain, numbness, insomnia and arm 
numbness. 

Dr. Colgan reported claimant was medically stationary 
on March 23, 1977 with some residuals. 

Claimant has continued to experience pain and has con
tinued to be treated by Dr. Colgan. 

Dr. Hayhall examined claimant and reviewed her x-rays. 
He found no fracture or dislocation of the cervical spine. 
Claimant reported that she was having difficulty sleeping at 
night and doing her housework. An EMG study was normal and Dr. 
May~all report~d on Ma:y 28., 1977 ~hat ~laimant was probably 
medically g~atl~~~~y; it appeared to him that claimant probably 
had a strain of the mµscle around the shoulder girdle which was 

;responsive to the therapy claimant ~as receiving from Dr. Col
gan. Claimant might need additional treatments in the future 
to relieve pain. Dr. Mayhall felt claimant could do some light 
work which would not involve heavy lifting. 

Dr. Colgan reported claimant was medically stationari 

ag qf Jun~ 14, 1977. 

Dr. Colgan reported in July 1977 that claimant should 
do only light work and will·need periodic adjustments for some ~ 

time.· • 

Her claim was closed by a Determination Order, dated 
September 23, 1977, which awarded claimant compensation equal 
to 16° for 5% unscheduled disability to her neck injury. 

At the hearing claimant stated that her neck and shoulder 
pains have continued and she is unable to sleep for more than 
2-3 hours at a time and awakes at night in .pain. She is unable 
to lie on her right shoulder. Claimant also has given up her 
outside activities, her gardening and most of her housework. 

Claimant has a 10th grade education. Her work experience, 
which indicates she has worked intermittently, is limited to 
cannery work, housecleaning and care of patients in a nursing 
home. She has not made any significant effort to obtain em
ployment since her injury. 

Claimant's husband, sister and a friend all corroborated 
claimant's testimony. 

. The ALJ concluded, based on claimant's age, education 
and work experience and her limitations, that she was entitled 
to a larger award of compensation and he increased the award to 
80° for 25% unscheduled disabil~tY for her neck injury. He_ ~ 
also found claimant was.not entitled to any more medical care W 
and treatment under ORS 656.245 ~han that which the Fund was 

_____________ -49.6;=-~-----------------

of right shoulder and neck pain, numbness, insomnia and arm
numbness.

Dr. Colgan reported claimant was medically stationary
on  arch 23, 1977 with some residuals.

Claimant has continued to experience pain and has con
tinued to be treated by Dr, Colgan.

Dr.  ayhall examined claimant and reviewed her x-rays.
He found no fracture or dislocation of the cervical spine.
Claimant reported that she v^as having difficulty sleeping at
night and doing her housework. An E G study was normal and Dr.
 ayhall reported on  ay 28, 1977 that claimant was probably
m dically statiaftai'y; it appeared'to him that claimant probablyhad a strain of the muscle around the shoulder girdle which was
\responsive to the therapy claimant was receiving from Dr. Col
gan. Claimant might need additional treatments in the future
to relieve pain. Dr.  ayhall felt claimant could do some light
work which would not involve heavy lifting.

Dr. Colgan reported claimant was medically stationary
a of Jun 14, 1977.

Dr. Colgan reported in July 1977 that claimant should
do only light work and will' need periodic adjustments for some
time.

Her claim was closed by a Determination Order, dated
September 23, 1977, which awarded claimant compensation equal
to 16° for 5% unscheduled disability to her neck injury.

At the hearing claimant stated that her neck and shoulder
pains have continued and she is unable to sleep for more than
2-3 hours at a time and awakes at night in .pain. She is unable
to lie on her right shoulder. Claimant also has given up her
outside activities, her gardening and most of her housework.

Claimant has a 10th grade education. Her work experience,
which indicates she has worked intermittently, is limited to
cannery work, housecleaning and care of patients in a nursing
home. She has not made any significant effort to obtain em
ployment since her injury.

Claimant's husband, sister and a friend all corroborated
claimant's testimony.

The ALJ concluded, based' on claimant's age, education
and work experience and her limitations, that she was entitled
to a larger award of compensation and he increased the award to
80° for 25% unscheduled disability for her neck injury. He
also found claimant was.not entitled to any more medical care
and treatment under ORS 656.245 than that which the Fund was

^49.6^
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I .'.J • ·~•~•). .•. ~~rwt'.'-~~-,..-, • ~ \~\ • 
The Board, after de' '•'Ko\r~Y'"'review, finds the claimant has 

not lost 25% of her wage earning capacity, based upon the medi

cal evidence. It.concludes that an award of compensation equal 

to 48°, for 15% unscheduled neck disability is adequate to com

pensate claimant. --Th·e Board agrees t-hat claimant is entitled 

to receive the addit~Qn~l care and treatment under ORS 656.245 

which she requested. 
.;,; 

ORDER 

The ALJ's order, 0 dated March 3, 1978, is modified. 

Claimant is hereby awarded compensation equal to 48° 

for 15.% unscheduled neck disability. This is in lieu of any 
prior .awards. 

Further, claimant is en~itled to additional medical 
care and treatment under ORS 656.245. 

The remainder of the ALJ 1 s order is affirmed in all 
respects. 

WCB CASE NO. 77-7181 

SAMUEL WETZEL, CLAIMANT . 
Dye & Olson, Claimant.' s Attys. . 
Souther, Spaulding, Kinsey, Williamson & 

bChWJbQ, DQf@ng~ Attys. 
Request for Review by Claimant 
Cross-appealed by Employer 

OCTOBER 27, 1978 

Reviewed by Board Members Moore and Phillips. 

The-· claimant-seeks Board review of the order of the Admin.:.. 
istrative Law Judge (ALJ) which granted him an additional 112° 

for 35% unscheduled low back disabilitv; this additional award 

gave claimant a total of 240° for 75% ~nscheduled low back dis~ 

ability. Claimant contends that he is permanently and totally 
disabled. 

The employer cross-requests Board review, contending that 
1the a0ard granted by the ALJ was excessive. 

Claimant, a 46-year-old truck driver, suffered a compen

sable.injury to,his back on April 23, 1973. He was first seen 
by Dr. Johnson who .diagnosed a -lumbosacral strain: later he was 
treated with chiropractic manipulations by Drs. Moore and Fagan 

and released to work with limitations on lifting on July 2, 1973. 
Claimant returned to work and his claim was closed by a.Determin-
1ation Order dated October 26, 1973 which granted claimant com-

I 

....___.___~ __ \.~·--------------=:!49-_7-
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pifiigMtly providing.
■ J .'-M i; • T , T • j_ T_The Board, after de ’novo review, finds the claimant has

not lost 25% of her wage earning capacity, based upon the medi
cal evidence. It.concludes that an award of compensation equal
to 48®, for 15% unscheduled neck disability is adequate to com
pensate claimant. The Board agrees that claimant is entitled
to r c iv th additisnsl care and treatment under ORS 656.245
which she requested.

ORDER
The ALJ's order,'dated  arch 3, 1978, is modified.

' Claimant is hereby av;arded compensation equal to 48°
for 15.% unscheduled neck disability. This is in lieu of any
prior awards.

Further, claimant is entitled to additional medical
care and treatment under ORS 656.245.

The remainder of the ALJ's order is affirmed in all
respects.

WCB CASE NO. .77-7181 OCTOBER 27, 1978
SA UEL WETZEL, CLAI ANT.
Dye & Olson , Claimant.'s Attys.
Souther, Spaulding, Kinsey, Williamson &

EchwjJDQ, DQf ns Attya.Request for Review by Claimant
Cross-appealed by Employer

Reviewed by Board  embers  oore and Phillips,
The"'claifaant""seeks Board review of the order of the Admin

istrative Law Judge (ALJ) which granted him an additional 112°
for 35% unscheduled low back disability; this additional award
gave claimant a total of 240° for 75% unscheduled low back dis
ability. Claimant contends that he is permanently and totally
disabled.

The employer cross-requests Board review, contending that
I the award granted by the ALJ v/as excessive.

Claimant, a 46-year-old’ truck driver, suffered a compen
sable injury to, his back on April 23, 1973. He v/as first seen
by Dr. Johnson who diagnosed a lumbosacral strain; later he was
treated with chiropractic manipulations by Drs.  oore and Fagan
and released to work with limitations on lifting on July 2, 1973,
Claimant returned to work and his claim was closed by a. Determin
ation Order dated October 26, 1973 which granted claimant com-
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only for temporary total disability. 

Claimant continued to work until Barch 1974 when he saw 
Dr. ~oore ag~in for chiropractic manipulation. Dr. Spady, who 
ex~mine~ c~a~rnant on July 15, 1974, found a l~~R~f ~pine aprain 
~tlll g1g~if1cantly symptomatic. On November 7, 1974 Dr. Fax 
re-examined claimant and found that he was still unable to do 
any.heavy lifting or constant stooping; both of these activities 
were involved in his job. Claimant w~s fitted with a back brace 
to replace the corset which he had originally been fitted for. 

<;~'1.imunt Wern ref@rn~d•b)/ De Ja>t t~ the Ihsab:Lllty Pre
vention Div~sion for rehabilitation. Claimant's knowledge of 
mechanical matters was above the average and he had good dexter
ity operating large tools; the prognosis for restoration and 
rehabilitation was good. Claimant had a good work record for 
many years as a truck mechanic, however, claimant did not feel 
that he could physically do this type of work. He considered 
other ~it~.nativeB BUCh as in~tructinq i~ the automotive rleid. 
The evaluation of his dis~bility was in the minimal to mild 
range loss of back due to the injury. A change to a job with
out heavy manual labor was advised. 

On April 8, 1975 a second Determination Order awarded 
claimant 32° for 10% unscheduled low back disability. Claimant 
appealed and the ALJ, after a hearing, increased the award to 
112° -for 35% unscheduled low back disability. (i 

Claimant still was .unable to find work and was seen reg
ularly by Dr. Fax. Clair.iant had good and bad days from a physi
cal standpoint; an examination in February 1976 revealed that 
claimant's back was giving him considerable more pain down into 
his legs. Claimant was hospitalized for traction in April 1976 
a~d apparently improved and was ambulatory ~t tn~ time of hi5 
discharge, having no leg or back pain. Dr. Fax ordered a pelvic 
traction apparatus for clai~ant to use at home. In·M~y 1976 
Dr. Fax examined claimant and found him to be stationary with 
additional problems, to-wit: ·inability to ride in a car or sit 
as well as he had been able to prior to the last flare-up. 
Other than this Dr. Fax found claimant essentially the same 
and the Determination Order dated June 30, 1976 awarded claim-
ant ~n ~dditional Si. 

The Orthopaedic Consultants found claimant's condition 
was not stationary and recommenced further examination, includ
ing a mye'lograrn. 

After a psychological examination in August 1976 it was 
found that claimant had good aptitudes in the mechanical and 
scientific areas but his emotional problem had sigriificantly 
deteriorated since the last examination. Such problems were 
considered to be work related because claimant strongly desired 
to return to work and ~as disiressed by the fact that from a 
physical standpoint he could not, nor had he been trained for 

___:_ ________________ ,10.R------------------------

pensation only for temporary total disability.

Claimant con
Dr.  oore again for
examined claimant on
still gighilicantly
re-examined claimant
any heavy lifting or
were involved in his
to replace the corse

tinned to work until  arch 1974 when he saw
chiropractic manipulation. Dr. Spady., who
July 15, 1974, found a lumJ^aj gpine Spidln

symptomatic. On November 7, 1974 Dr. Fax
and found that he was still unable to do
constant stooping; both of these activities
job. Claimant was fitted with a back brace

t v/hich he had originally been fitted for.

<;iaimant was r f§rr d'by Dr. ,Fa« ts the Disability pre-vention Division for rehabilitation. Claimant's knowledge of
mechanical matters was above the average and he had good dexter
ity operating large tools; the prognosis for restoration and
rehabilitation was good. Claimant had a good v/ork record for
many years as a truck mechanic, however, claimant did not feel
that he could physically do this type of work. He considered
other auch as inEtrUOting ih the automotive ^leld.The evaluation of his disability was in the minimal to mild
range loss of back due to the injury. A change to a job with
out heavy manual labor was advised.

On April 8, 1975 a second Determination Order awarded
claimant 32° for 10% unscheduled lov.'' back disability. Claimant
appealed and the ALJ, after, a hearing, increased the award to
112° for 35% unscheduled low back disability.

Claimant still was .unable to find work and was seen reg
ularly by Dr. Fax. Claimant had good and bad days from a physi
cal standpoint; an examination in February 1976 revealed that
claimant's back was giving him considerable more pain down into
his legs. Claimant was hospitalized for traction in April 1976
and apparently improved and was ambulatory thS tiHlG Of hl3discharge, having no leg or back pain. Dr. Pax ordered a pelvic
traction apparatus for claimant to use at home. In  ay 1976
Dr, Fax examined claimant and found him to be stationary with
additional problems, to-wit: 'inability to ride in a car or sit
as well as he had been able to prior to the last flare-up.
Other than this Dr. Fax found claimant essentially the same
and the Determination Order dated June 30, 1976 awarded claim-
ant sa additional 5%.

The Orthopaedic Consultants found claimant's condition
was not stationary and recommended further examination, includ
ing a myelogram.

After a psychological examination in August 1976 it was
found that claimant had good aptitudes in the mechanical and
scientific areas but his emotio.nal problem had significantly
deteriorated since the last examination. Such problems were
considered to be work related because claimant strongly desired
to return to work and was distressed by the fact that from a
physical standpoint he could not, nor had he been trained for
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appropriate light type work. 

The claimant has liv6\l¼'on~a small farm since 1962 and 
had a small dairy herd. He ope~ated his dairy with the help 
of his son and daughter who lived at home. Claimant has an 
eighth grade educ~tion and has received his GED equivalency. 
Prior to entering the military service he had worked on a 
farm and during seven years in the Air Force he did automotive 
and heavy equipment repair. Since his discharge from the armed 
services he has worked steadily1as a journeyman mechanic doing 
heavy equipment repair. He has not been able to return to work 
since 1973 although he has made attempts to do so. Claimant has 
had no ~u"r(J@r1r and takeiS no mediG~t-~Ql1, · 

The ALJ found that claimant had a severe physical impair
ment, that he had already been granted awards totalling 40% for 
unscheduled low back disability and Dr. Fax, in his report of 
November 1974, found claimant to be moderately disabled and pre
cluded from-doing··any work involving·~bending, -stooping or heavy 
1 if ting. Lt!. t@r, in December 19 7 6, he ti;i1,:p-;q claimant's disability 
to be moderately severe with the same limitations. 

The ALJ found that claimant's injury was substantially 
physically disabling and would likely reduc~ the claimant's earn
ing capacity but because claimant had the mental ability which 
would qualify him for·many types of ·employment not requiring 
heavy physical labor his injury probably would not reduce his 
earning capacity as greatly as it would that of a person so 
limited in education and mental capacity to preclude the worker 

•from even doin1 li1ht type work. 

The ALJ, after citing several cases which involved sim
ilar questions relative to the determination of a worker's loss 
of earning capacity, concluded that claimant has many personal 
resources together with valuable experience in the mechanical 
field' and he appears to be highly rnqtivated to return to work. 
Furthermore, the medical evidence indicates that he is capable 
of performing light work. He further concluded that it is en
tirely possible that claimant, by limiting his work habits to 
isolated communities where there are few availabilities for 
such types of employment, is not acting in his best interest. 
Taking all of this into consideration, the ALJ increased claim
ant's previous award which totalled -40% ·to 75%. 

The Board,· after de novo review, finds that the award 
granted by the ALJ to be somewhat high. As indicated in the 
ALJ's order claimant,according to the medical evidence,· is phy
sically able to dq light mechanical work; no doctor has told 
claimant he could not return to work. Claimant takes no medi
cation although he· does wear a·back brace and does his exer
cises -as prescribed by the doctor. 

Claimant was nqt satisified with the award granted him 
'by the Determination O~der dated April 8, 1975 and requested a 
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appropriate light type work.
The claimant has live'dteh-a small farm since 1962 and

had a small dairy herd. He operated his dairy with the help
of his son and daughter who lived at home. Claimant has an
eighth grade education and has received his GED equivalency.
Prior to entering the military service he had worked on a
farm and during seven years in the Air Force he did automotive
and heavy equipment repair. Since his discharge from the armed
services he has worked steadily; as a journeyman mechanic doing
heavy equipment repair. He has not been able to return to work
since 1973 although he has made attempts to do so. Claimant has
had no surg ry and taK a no m dication•

' The ALJ found that claimant had a severe physical impair
ment, that he had already been granted awards totalling 40% for
unscheduled low back disability and Dr. Fax, in his report of
November 1974, found claimant to be moderately disabled and pre
cluded from"doing'‘'any work involving-bending, -stooping or heavy
lifting. L^t r, in D c mb r 1576/ hs i^wnd claimant's disabilityto be moderately severe with the same limitations.

The ALJ found that claimant's injury was substantially
physically disabling and v/ould likely reduce the claimant's earn
ing capacity but because claimant had the mental ability which
would qualify him for many types of-employment not requiring
heavy physical labor his injury probably would not reduce his
earning capacity as greatly as it would that of a person so
limited in education and mental capacity to preclude the worker
■from.even doin^ li^ht type work.

The ALJ, after citing several cases which involved sim
ilar questions relative to the determination of a worker's loss
of earning capacity, concluded that claimant has many personal
resources together with valuable experience in the mechanical
field’ and he appears to be highly motivated to return to work.
Furthermore, the medical evidence indicates that he is capable
of performing light work. He further concluded that it is en
tirely possible that claimant, by limiting his work habits to
isolated communities where there are few availabilities for
such types of employment, is not acting .in his best interest.
Taking all of this into consideration, the ALJ increased claim
ant's previous award which totalled -40% ’to 75%.

The Board,- after de novo review, finds that the award
granted by the ALJ to be somewhat high. As indicated in the
ALJ's order claimant,according to the medical evidence,' is phy
sically able to do light mechanical work; no doctor has told
claimant he could not return to work. Claimant takes no medi
cation although he does wear a back brace and does his exer
cises as prescribed by the doctor.

Claimant was not satisified with the award granted him
by the Determination Order dated April 8, 1975 and requested a

^499-
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~fter this hearing, the ALJ increased claimant's 
disability to_ll2~ ~or 35% of.the maximwn allowable by law for 
~g~chedul:d d:sab1l1~~- The evidence indicates th~t there is 

. tm:imuch c11ff11rtH\te between claimant's condition at that 
time and ~is condition at the time of the hearing before the 
ALJ • ~laimant has not worked since 1974, however, he does own 
appr?ximately 90 acres of farm land and he has 25 milking cows 
and a total of 65 young head of stock. 

ClAiffianl has never had any form of surgery to his back; 
the evidence indicates that claimant has a chronic lumbosacral 
strain. His condition seems t9 change from time to time; at 
times he feels very good and at other times he experiences 
severe pain. 

The Board finds, based upon the medical records, that 
claimant has suffered some diminution of his wage earning 
capacity as a result of his industri~l injury; however, the 
medical evidence certainly does not support a finding th~t 
claimant is permanently and totally disabled, or that he is 
entitled to an award equal to 75%. 

ThQ Board ~D~elu8~§ lhal claimant wouid be adequately 
compensated for his loss of wage earning capcaity by an award 
of 192° which would equal 6~% of the maximum allowable by law. 

The Board also strongly recommends that claimant seek 
to obtain job placement through the assistance provided by the 
Field Services Division of the Workers' Compensation Department. 

ORDER 

The order of the ALJ, dated May 26, 1978, is modified. 

Claimant is awarded 192° out of a maximum of· 320° -for 
60% unscheduled low back disability. This award is in lieu· 
of the award granted by the ALJ whose order in all other respects 
is affirmed. 

WCB CASE NO. 78-1546 

JE.RRY H. WHITE, CLAIM.ANT 
Evohl F. Malagon, Claimant's ·Atty. 
SAIF, Legal Services, Defense Atty. 
Order of Dismissal 

OCTOBER 27, 1978 

• 

A request for review, having been duly filed with the 
_Workers' Compensation Board in the above entitled matter by the 
claimant, and said request for review .now having been withdrawn, -

.i::nn 

hearing. After this hearing, the ALJ increased claimant's
disability to 112° for 35% of.the maximum allowable by law for
unscheduled disability. The evidence indicates tj^a^ thGl£ iS
not tQO [Jiggle []iffbetween claimant's condition at that
time and his condition at the time of the hearing before the
ALJ. Claimant has networked since 1974 , however, he does own
approximately 90 acres of farm land and he has 25 milking cows
and a total of 65 youna head of stock.

Claimant bas never had any form of surgery to his back;
the evidence indicates that claimant has a chronic lumbosacral
strain. His condition seems to change from time to time; at
times he feels very good and at other times he experiences
severe pain.

The Board finds, based upon the medical records, that
claimant has suffered some diminution of his wage earning
capacity as a result of his industrial injury; however, the
medical evidence certainly does not support a finding that
claimant is perm.anently and totally disabled, or that he is
entitled to an award equal to 75%.

Th Bojrd COhClUc^ds that claimant would be adequately
compensated for his loss of wage earning capcaity by an award
of 192° which would equal 60% of the maximum allowable by law.

The Board also strongly recommends that claimant seek
to obtain job placement through the assistance provided by the
Field Services Division of the Workers' Compensation Department.

ORDER
The order of the ALJ, dated  ay 26, 1978, is modified-
Claimant is awarded 192° out of a maximum of' 320° -for

60% unscheduled low back disability. This award is in lieu
of the award granted by the ALJ whose order in all other respects
is affirmed.

OCTOBER 27, 1978WCB CASE NO. 78-1546

JERRY H. WHITE, CLAIMANT
Evohl F. Malagon, Claimant's 'Atty.
SAIF, L gal S rvic s, D f ns Atty.
Ord r of Dismissal

A request for review, having been duly filed with the
Workers' Compensation Board in the above entitled matter by the
claimant, and said request for review now having been withdrawn.

__cnn_
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IS THEREFORE ORDERED that the request for review now 
pending before the Board is h_~r.e9y., dismissed and eh~ ordQr of th@ 
Administrative Law Judge is fin~l b~ operation of law. 

WCB CASE NO. 77-6561 

LOUIE; ATT5RDUIW 1: ~Iii\H1,1\NT , 
Rader & Rader, Claimant's·Attys. 
SAIF, Legal Services, Defense Atty. 
Request for Review by the SAIF 

OCTOBER 30, 1978 

Reviewed by Board Members Nilson and Moore. 

The State Accident Insurance Fund seeks Board review of 
the Administrative Law Judge's (ALJ) order which granted claim
ant compensation equal to 240° for 75% unscheduled permanent 
partia~ disability. 

The Board, after de novo review, affirms and adopts the 
Opinion and Order of the ALJ, a ·copy of which is attached hereto 
and, by this reference, is made a part hereof. 

ORDER 

The order of the ALJ, dated June 2, 1978, is affirmed. 

Claimant's attorney is hereby granted a reasonable attor
ney's fee for his services in connection 'with this Board review 
in the ~mQvnt of fSO, payable by the Fund. 

WCB CASE NO. _77-1634 

In the Matter of the~Compensation of 
CARL D. BERG, CLAIMANT 
And the Complying Status of 
MAYFIELD ENTERPRISES, INC., EMPLOYER 
Allen G. (?wen, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant 

OCTOBER 30, 1978 

Reviewed by Board Members Wilson and Phillips. 

Claimant seeks Board review of the Administrative Law 
Judge's (ALJ) order which found claimant was not a subject em
ployee at the time of his injury and affirmed the denial is
sued by the Fund. 

The Board, after de novo review, affirms and adopts 
the Opinion and Order of the ALJ, a copy of which is attached 
hereto and, by this reference, is made a part hereof.· 

_....._ _______________________ ~n.1.-__________ _ 

m

m

1 ]Li

IT IS THEREFORE ORDERED that the request for review now
pending before the Board is her^eby-. dismissed and ths ord r of tfi@Administrative Law Judge is final by operation of law.

WCB CASE NO. 77-6561 - OCTOBER 30, 1978

LOUIE ATTERBUffi,. CLASfiANT ,Rader & Rader, Claimant's-Attys. •
SAIF, Legal Services, Defense Atty.
Request for Review by the SAIF

Reviewed by Board  embers Wilson and  oore.
The State Accident Insurance Fund seeks Board review of

the Administrative Law Judge’s (ALJ) order which granted claim
ant compensation equal to 240° for 75% unscheduled permanent
partial disability.

The Board, after, de novo review, affirms and adopts the
Opinion and Order of the ALJ, a 'copy of which is attached hereto
and, by this reference, is,made a part hereof.

ORDER
The order of the ALJ, dated June 2, 1978, is affirmed.
Claimant's attorney is hereby granted a reasonable attor

ney's fee for his services in connection with this Board review
in th of payable by the Fund.

WCB CASE NO.,77-1634 OCTOBER 30, 1978
In the  atter of the.,^Compensation of^
CARL D. BERG, CLAI ANT
And the Complying Status of
 AYFIELD ENTERPRISES, INC., E PLOYER
Allen G. Owen, Claimant's Atty,
SAIF, Legal Services, Defense Atty,
Request for Review by Claimant

Reviev/ed by Board  embers Wilson and Phillips.
Claimant seeks Board review of the Administrative Law

Judge's (ALJ) order which found claimant was not a subject em
ployee at the time of his injury and affirmed the denial is-,
sued by the Fund.

The Board, after de novo review, affirms and adopts
the Opinion and Order of the ALJ, a copy of which is attached
hereto and, by this reference, is made a part hereof. '
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ORDER 

The order of the ALJ, dated April 27, 1978, is affirmed. 

SAIF CLAIM NO. GB 91918 OCTOBER 30, 1978 

ANTHONY J. BRUGATO, CLAIMANT 
Galton, Popick & Scott, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Own Motion Determination 

Claimant suffered multiple injuries in a ~otor vehicle 
accident on November 1, 1964; the injury was considered as a 
compensable industrial injury and required subsequent surgeries 
and lengthy convalescence. The claim was initially closed on 
October 28, 1968 by a Determination Order and claimant's ag
gravation rights have expired. 

Subsequent to the initial closure, litigation resulted 
in increased awards and on August 30, 1976 the Board issued· 
an Own notion Determination which awarded claimant compensa
tion for permanent total disabiliti: 

The Fund requested a hearing pursuant to the provisions 
of ORS 656.278(3) and a Referee issued an Opinion and Order, 
dated April 28, 1977 and amended on May-4 and May 31, 1977, which 
reduced the award of compensation to 90% of the maximum for un
scheduled disability, 70% loss of the ri~ht le~ ang ~tf irmed 11 . 
prior o~d~~ of November is, 1971 which had granted claimant com
pensation equal to 95% loss of the left leg. The Opinion and 
Order was affirmed by the Board Order on Rev_iew dated October 
26, 1977. 

On August 15, 1978 the Board is~ued an Own·Hotion Order 
reopening claimant's claim, commencing payments for compensa
tion, as provided by law, on June 19, 1978,· the date claimant 
was hospitalized for excision of a huge right inguinal lipoma. 
Claimant returned to work on June 24, 1978 and on September 27, 
197 8 Dr. Uhle found claimant's· -conqi tion was medicall;( stati9n
ary. HQ indioa~~d tt6 addi~lonal p~rfuanent partial disability. 

·would accrue from the surgery. 

A request for claim closure was made and an Evaluation 
Committee of the h'orkers' Compensation Department recommended 

·to the Board that the.claim be dlosed. with an additione}. award 
for temporary total disability from J:une 19, 1978 thri::,.;.qh Sep
tember 27, 19 78, less ·time worked but did not-recommend 1my 

· addition~! award for permanent partial disability in ex~ess 
of the award claimant has previ?usly received. • 

------------:-=..50.?.---------~-----------

ORDER
Th ord r of th ALJ, dat d April 27, 1978, is affirm d.

SAIF CLAI NO. GB 91918 OCTOBER 30, 1978
ANTHONY J. BRUGATO, CLAI ANT
Galton, Popick & Scott, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Own  otion Determination

Claimant suffered multiple injuries in a motor vehicle
accident on November 1, 1964; the injury was considered as a
compensable industrial injury and required subsequent surgeries
and lengthy convalescence. The claim was initially closed on
October 28, 1968 by a Determination Order and claimant's ag
gravation rights have expired.

Subsequent to the initial closure, litigation resulted
in increased awards and on August 30, 1976 the Board issued
an Own  otion Determination which awarded claimant compensa
tion for permanent total disability.

The Fund requested a hearing pursuant to the provisions
of ORS 656.278(3) and a Referee issued an Opinion and Order,
dated April 28, 1977 and amended on  ay 4 and  ay 31, 1977, which
reduced the award of compensation to 90% of the maximum for un
scheduled disability, 70% loss of the riaht leg anij d
prior of Wovember l5, 1971 which had granted claimant com
pensation equal to 95% loss of the left leg. The Opinion and
Order was affirmed by the Board Order on Review dated October
26, 1977.

On August 15, 1978 the Board issued an Own  otion Order
reopening claimant's claim, commencing payments for compensa
tion, as provided by law, on June 19, 1978,- the date claimant
was hospitalized for excision of a huge right inguinal lipoma.
Claimant returned to work on June 24, 1978 and on September 27,
1978 Dr. Uhle found claimant's 'Condition was medically station-
dry. HQ indiOS Sd h6 additional permanent partial disability,
would accrue from the surgery.

A request for claim closure was made and an Evaluation
Committee of the Workers' Compensation Department recommended
to the Board that the .claim be closed with an addition^^ i award
for temporary total disability from June 19, 1978 thro’iqh Sep
tember 27, 1978, less time worked but did not recommend any
additional award for permanent partial disability in excess
of the award claimant has previously received.

'• 



      

 
        

          
        
          
           

  
        

           
 

     
      

  
    

     
     

    
    
    

       
         

         
            
         

         
          

        
         

       
            

        
             

             
              

    
       

          
           
         
        
        

The Board concurs in this recommendation. 
::~i:;J;.,-., ,

ORDER 

Claimant is awarded compensation for temporary total 
disability from June 19, 1978 through September 27, 1978, less 
time worked. Claimant is entitled to no additional compensa
tion for permanent partial disability in excess of that which 
has previously been granted to him for his industrial injury of 
November 1, 1964. 

Claimant's attorney has previously been awarded area
BOWIDle ~ t tQ;r;n~y 's fee by the Own Notion Order of August 15, 
1978. 

WCB CASE NO. 78-819 OCTOBER 30, 1978 

In the Matter of the Compensation of 
THOMAS COLLINS, CLAIMANT 
And the Complying Status of 
Horace W. and Jean A. Anderson,· 
dba NATIONAL SHEETROCK & SUPPLY CO., EMPLOYER 
James ,D. Vick, Claimant's Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant 

RQVim.JQd by B.OJid M@mb!!r~ Wil~on a.nd Moore., 

Claimant requests review by the Board of the.order of 
the Administrative Law Judge (ALJ) which found that claimant 
was not a subject employee and that Horace N. (Andy) and Jean 
A. Anderson, dba National Sheetrock & Supply Co., hereinafter 
referred to as Anderson, were not non-complying employers from 
October 6 through October 21, 1977. He vacated the Proposed 
and Final Order ~4353-A, dated January 10, 1978. 

Anderson is a partnership operating a dry wall business 
and deals primarily with general contractors. Anderson per
forms no labor but bids on jobs, obtaini the contracts and super
vises,the work. Anderson primarily uses nailers, scrapers and 
sprayers and tells them how much they will be paid on the jobr 
each trade has its own pay scales and the pay is generally by 
the square foot. The workers may refuse ~o take the job if the 
pay offered is not s~ti~factory. 

Anderson had prepared a form entitled "Independent Con
tractors Agreement.".. Claimant, who had been out of vlork for 
almost a year, sought a job with Anderson. Claimant was a 
nailer and, normally, the nailers furnished their own tools, 
howev~r, in this instante, because of claimant's financial 

: plight, Anderson allowep him• to purchase tools "on acco.unt" 

-503-

The Board concurs in this recommendation, •

ORDER
Claimant is awarded compensation for temporary total

disability from June 19, 1978 through September 27, 1978, less
time worked. Claimant is entitled to no additional compensa
tion for permanent partial disability in excess of thiat which
has previously been granted to him for his industrial injury of
November 1, 1964.

Claimant's attorney has previously been awarded a rea-
SOn^lS ' s fee by the Own  otion Order of August 15,
1978 .

WCB CASE NO. 78-819 OCTOBER 30, 1978
In the  atter of the Compensation of
THO AS COLLINS, CLAI ANT
And the Complying Status of
Horace W. and Jean A, Anderson,'
dba NATIONAL SHEETROCK & SUPPLY-CO., E PLOYER
James ,D. Vick, Claimant's Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

RaviQw d by Hoard M mb rs Wilson and Moor •.
Claimant requests review by the Board of the.order of

the Administrative Law Judge (ALJ) which found that claimant
was not a subject employee and that Horace VJ. (Andy) and Jean
A, Anderson, dba National Sheetrock & Supply Co., hereinafter
referred -to as Anderson, were not non-complying employers from
October 6 through October 21, 1977. He vacated the Proposed
and Final Order ii4353-A, dated January 10, 1978 .

Anderson is a partnership operating a dry v?all business
and deals primarily v;ith general contractors. Anderson per
forms no labor but bids on jobs, obtains the contracts and super-
viseSithe work. Anderson primarily uses nailers, scrapers and
sprayers and tells them how much they will be paid' on. the job?
each trade has its own pay scales and the pay is generally by

; the square foot. The workers may refuse to take the job if the
pay offered is not satisfactory.

Anderson had prepared a form entitled "Independent Con
tractors Agreement"., Claimant, who had been out of work for
almost a year, sought a job with Anderson. Claimant was a
nailer and, normally, the nailers furnished their own. tools,
however, in this instance, because of claimant's financial

:plight, Anderson allowed him' to purchase tools "on account"

503- -
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Anderson. Claimant had comJleted two houses for Anderson 
before he was presented the agree~ent which he signed. Claim
ant had received five checks fro~ Anderson when, on October 27, 

1977r he K~l§~ d report of an inj4ry to hig ~~~k lnd should~r 
sustained while lifting sheetrock: on October 20, 1977. 

' 
. On January 10, 1978 a Prooosed Order was issued by the 

Compliance Division of the Worker~• Compensation Department 
which found Anderson to be a non-bomplying employer from Oct
ober 6, 1977 through October 21, 1977. It was stipulated by 
the parties that claimant had -~us~1ine~ ~n 1njij[y on October 
20, 1977; the sole auestion to· beldetermined was whether or 
not, at that time, claimant was ah employee of Anderson or an 
independent contractor. I 

I 
The ALJ found.that the job of a nailer was a skilled 

job and that although nailers arela regular part of Anderson's 
dry wall work, as far as the"indi~idual workman is concerned 
the work is not continuous and th~ pay is determined by each 
job. He further found that nailers often worked on several 
jobs at the same time and their rJte of pay was generally deter
mined by square footage and is fairly standard except where 
there are special building situat~ons. A nailer could accept 
or reject a ~ob and normally he provided hi~ 9Wn t991~ ~Il~ 
each job was generally handled on ian individual basis. 

In this case the job was ~andled by Anderson on a con
tract basis from the building con~ractors and each job was 
accepted within the framework of ~is contract with the builder. 
The nailers were av.rare of the bui]ding. codes and how to apply 
the dry wall and needed no instru~tions except for special 
building situations. The practice was to hire by the job 
rather than bv the hour and the wdrkers could work at their own 
pace and choose their own hours of work. 

. . . ' I h l 
The ALJ found that in this case t ere was no c ose coop-

eration required between claimant'lls job as a nailer and the· 
other workmen working on the job. :Claimant was not hired on 
a continuing basis and the corresponding degree of risk to him· 

~u.a not depend upon J\nder~rnn' s actli viti@!. Claim;;rnt WJQ hirQd 
for a specific job and paid for ea~h job. These conditions, in 
the opinion of the ALJ, made the ruling of the Oregon Supreme 

I 

Court in Woody v. Waibel, 276 qr 139 1 (1976), not applicable. 

The Board, on de novo revikw, finds that Anderson uses 
two of its workers to nail sheetrobk to the studs in a house 
and these nailers are paid per linkal foot at a price set by 
Anderson. The taping and sprayingj involved is done by other 
workers. A nailer requires no special training, only exper
ience. The evidence indicates that some of Anderson's workers 
had worked for .other dry wallers i 1n the past and, while working 
tor others,• were considered ernploykes and covered by their 
emoloyer' s insurance. These worke:rs ,· including the claimant, 

~ • I 
l 

·-

~-----------soA~L ____________ ...._ __ _ 

from Anderson. Claimant had comp^leted two houses for Anderson
before he was presented the agreement which he signed. Claim
ant had received five checks from' Anderson when, on October 27,
1977, he a report of an injury to his bsak and shoulddr
sustained while lifting sheetrock, on October 20, 1977.

On January 10, 1978 a Proposed Order v^as issued by the
Compliance Division of the Workers' Compensation Department
which found Anderson to be a non-complying employer from Oct
ober 6, 1977 through October 21, 1977. It was stipulated by
the parties that claimant had sustained injury OH OCtObCI20, 1977; the sole question to'be 1 determined was whether or
not, at that time, claimant was ah employee of Anderson or an
independent contractor.

The ALJ found.that the job of a nailer was a skilled
job and that although nailers are I a regular part of Anderson'sdry wall work, as far as the 'individual workman is concerned
the work is not continuous and the pay is determined by each
job. He further found that nailers often worked on several
jobs at the same time and. their rate of pay was generally deter
mined by square footage and is'fairly standard except where
there are special building situations. A nailer could accept
or reject a job and normally he provided his qwn
each job was generally handled onjan individual basis.

In this case the job was Iiandled by Anderson on a con
tract basis from the building contractors and each job was
accepted within the framework of hiis contract with the builder.
The nailers were aware of the buillding. codes and how to apply
the dry wall and needed no instructions except for special
building situations. The practice was to hire by the job
rather than by the hour and the workers could work at their own
pace and choose their own hours of work.

The ALJ found that in this case there was no' close coop-
s job as a nailer and the
Claimant was not hired on

eration required between claimant'
other workmen working on the job.
a continuing basis and the corresponding degree of risk to him -
■Sia not d p nd upon And rson's actilviti s. Claimant was hir d
for a specific job and paid for each job. These conditions, in
the opinion of the ALJ, made the ruling of the Oregon Supreme
Court in Woody v. Waibel, 276 Or 189’(1976), not applicable.

The Board, on de novo review, finds that Anderson uses
two of its workers to nail sheetrock to the studs in a house
and these nailers are paid per lineal foot at a price set by
Anderson. The taping and spraying involved is done by other
workers. A nailer requires no special training, only exper
ience. The evidence indicates that some of Anderson's workers
had worked for .other dry wallers in the past and, while working
for others,- were considered employees and covered by their
employer's insurance. These workers,' including the claimant.
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did not have th~ir own insurance and could not afford it. 
Anderson directed the manner ·i.n- .. which the work was to be per
formed. and was the person to'J'H6~~~~oblemsrwef:'~ pr~£rnntGd WhQD 
encountered. He personally controlled the worker's perform
ance which had to be satisfactory to him and he had the power 
to fire any of the workers. Anderson was legally responsible 
to the house builder for the dry wall jobs which his nailers, 
scrapers and sprayers completed and if one of the crew ~ade a 
mistake it would· be the responsibility of Anderson to repair 
it. . 

The wall board nailers_workect ln pairs and And~~~6~ 1g 
approval had to be obtained before a new partner was inter
viewed by Anderson and it was only with his permission that he 
would be allowed on the job site. The workers were told by 
Anderson to which houses. they should go and they had no choice 
of accepting or rejecting the job unless they wished to look 
elsewhere for employment. · · 

'l\radi tionaiiy, the II control 11 test it th~ primary ffiQthod . 
of determining whether a worker _is an employee or an independent 
contractor. Bowser v. SIAC, 182, Or 42. However, the most recent 
ruling by the Oregon courts appears to indicate that in. order 
to settle a controversy of employer-employee versus independer1t 
contractor _status, nq,.t only must the control test by considered 
but also Larson's "Relative Nature or the Work" test must be 
consid~red. Woody v. Waibel, supra. 

The Board finds that the evidence is abundant that Ander
QOn QxGrcisGd th@ r~qui~ite degree of contrQl QY~~ claimant to 
bring him within the Act. In a general capacity Anderson watched 
over the quality of the work done by his workers because he, not 
his workers, was legally responsible to the builder for the 
houses that were completed. If the nailers and the other work
ers had been truly inde9endent they would have been responsible 
for any defects in workmanship. Questions about a job were 
directed to Anderson who normally appeared at the houses once 
or twice each day. Anderson directed the manner in which the 
work was to be done and told the workers which walls were to 
be hung with sheetrock and where to rap. He also had control 
over the nailers to the extent that if one wished to take on a 
new partner, he could not d6 so without the permission of An
de~son. This all indicates a close employer-employee relation
ship. 

Just before the claimant was injured An¢erson ran out 
of houses t~ dry wall and had a small job of.light patchwork 
to do~ Claimant.needed work and was given the patchwork job 
on an.hourly basis, stating he would give him $60. Claimant, 
agreed and on October 21, 1977 picked up his check for that 
amount. When a worker receives wages based on the time em
ployed ra~her than the amount of work accomplished, it is 
strong evidence that he,is an employee. Bowser v. SIAC, 
supra. 

l ·------------------------~~os_-_________ _ 

#
did not have their own insurance and could not afford it.
Anderson directed the manner ;in-..which the work was to be per
formed and was the person to'Whom problemsrwelffi p?526ntQd WhQH
encountered. He personally controlled the worker's perform
ance which had to be satisfactory to him and he had the power
to fire any of the v;orkers. Anderson was legally responsible
to the house builder for the dry wall jobs which his nailers,
scrapers and sprayers completed and if one of the crew made a
mistake it would be the responsibility of Anderson to repair
it. " ■ ■■ '■

The wall board nailers.worked in pairs and Ahddygsnf5
approval had to be obtained before a new partner was inter
viewed by Anderson and it was only with his permission that he
would be allowed on the job site. The v/orkers were told by
Anderson to which houses, they should go and they had no choice
of accepting or rejecting the job unless they wished to look
elsewhere for employment.

Traditionally, the "control" test i§ thg iB thOdof determining whether a' worker is an employee or an independent
contractor. Bowser v. SIAC, 182.- Or 42. However, the most recent
ruling by the. Oregon courts appears to indicate that in orderto settle a controversy of employer-employee versus independent
contractor status, not only must the control test by considered
but also Larson's "Relative Nature of"the Work" test must be
considered. Woody v. Waibel, supra.

The Board finds that the evidence is abundant that Ander-
son QyQrciSQd th r quisit d gr  of contt*?! Qv r claimant tobring him within the Act. In a general capacity Anderson watched
over the quality of the work done by his workers because he, not
his workers, was legally responsible to the builder for the
houses that were completed. If the nailers and the other work
ers had been truly independent they would have been responsible
for any defects in workmanship. Questions about a job were
directed to Anderson who normally appeared at the houses once
or twice each day. Anderson directed the manner in which the
work was to be done and told the workers which walls were to
be hung with sheetrock and where to rap. He also had control
over the nailers to the extent that if one wished to take on a
new partner, he could not do so without the permission of An
derson. This all indicates a close employer-employee relation
ship.

Just before the claimant was injured Anderson ran out
of houses to dry wall and had a small job of light patchwork
to do. Claimant needed work and was given the patchwork job
on an,hourly basis, stating he would give him $60. Claimant,
agreed and on October 21, 1977 picked up his check for that
amount. When a worker receives wages based on the time em
ployed rather than the amount of work accomplished, it is
strong evidence that he,is an employee. Bowser v. SIAC,
supra. ~

•^.605 :- = -



        
          

         
            
           
             
             
      

         
           

          
            

         
          

         
       

         
          
         

           
            

         
         

            
        

         
 

          
           

           
          
    

        
          

         
          

          
          

          
          

        
       

          
       
         
        

additional factor to consider in determining the 
right to control is the unrestricted right of the employer ~ 
to terminate the particular service whenever he chooses, regard- W 
less of the final reslults of t,he W9l;fi, in thio CdSe, And@r � 
son, according to the' testimony of some of his other workers, 
did have the right to fire them. He,could tell his workers which 
jobs to do and if they preferred not to do it they were unem
ployed ~s far as he was concerned: 

The "Relative Nature of the 1·lork" test which wa-s con
sidered by the court in ivoody v. 1vaibel, supra, states, trna t 
any worker whose services form a regular and continuing· cost 
of the product and whose method of operation is not such an 
ihd~~endenl buslness that lt• £~rm~ within itself a separate 
route through which his own'costs of industrial accident can 
be channeled is within the preswnptive area of intended pro
tection. lA Larson's Workmen's Compensation Law, Section 43. 
51. 

In this case, Anderson operated a dry wall bustness 
which constantly required a nailer's service to put the· wall 
boards iri place; such services constituted an inte~ral part of 
the dry wali business and would form a regular and continuing 
part of the c.ost of the product. 'The nailers' work is an 
essential part of Anderson's business which would fail without 
it. Anderson's supervision over each job, his handlingt of 
problems which arose as a result of the jobs and his cliose 
supervision of the quality certainly indicate the necessity· 
for. close cooperation between Anderson and claimant and the 
other workers. 

In- tvoody v. Waibel, the court considered the degree of 
risk to the claimant, which depended, in that case, on his em
ployer's output. In this case, there was a similar degree· of 
risk for the claimant because if Anderson found no suitable 
jobs claimant would lose work. · 

Larson's "Relative Nature of the -~-vork" test requires 
that the workers' calling be such an independent business that 
it forms in itself a ~~p.~r~te Ghunnel to should@r thg r@gpon
sibility of industrial accidents to justify a finding that said 
worker would be an independent contractor not an employee. In 

· this case, the Board finds that claimant 1 s occupation is not 
a skilled, separate calling or enterprise. Bv no stretch of 
th~ imagination could the occupation of wall board nailer be 
considered an independent business which forms a separate chan
nel to assume the responsibility of industrial accidents. 

The Board does riot give any weight to the form ±denti
fied as 11 Independent Contractors Agreement 11 ; an employee- can
not be transferred into an independent contractor by making 
use of an aggreement. ORS~656.236. · 

I 
I -so_6=--~---------------

An additional factor to consider in determining the
right to control is the unrestricted right of the employer
to terminate the particular service whenever he chooses- regard-
less of the final results of the wpsK, Jn ttlla Ca3 , And i-
son, according to the- testimony of some of his other workers,
did have the right to fire them. He could tell his workers which
jobs to do and if they preferred not to do it they were unem
ployed as far as he was concerned.

The "Relative Nature of the Work" test which was con
sidered by the court in Woody v. Waibel, supra, states, that
any worker whose services form a regular and continuing' cost
of the product and whose method of operation is not such an
ih(3ependent business that it-- forms within itself a separate
route through v;hich his own' costs of industrial accident can
be channeled is within the presiunptive area of intended pro
tection. lA Larson's Workmen's Compensation Law, Section 43.
51.

In this case, Anderson operated a dry wall business
which constantly required a nailer's service to put the- wall
boards in place; such services constituted an integral part of
the dry wall business and would form a regular and continuing
part of the cost of the product. 'The nailers' work is an
essential part of Anderson's business which would fail without
it. Anderson's supervision over each job, his handling; of
problems which arose as a result of the jobs and his close
supervision of the quality certainly indicate the necessity
for. close cooperation between Anderson and claimant and the
other workers.

In' Woody v. Waibel, the court considered the degree of
risk to the claimant, which depended, in that case, on his em
ployer's output. In this case, there was a similar degree' of
risk for the claimant because if Anderson found no suital>le
jobs claimant would lose work.

Larson's "Relative Nature of the Work" test requires
that the workers' calling be such an independent business that
it forms in itself a Channel to shouldei thQ rQBpOn-
sibility of industrial accidents to justify a finding, that said
worker would be an independent contractor not an employee. In
this case, the Board finds that claimant's occupation is not
a skilled, separate calling or enterprise. By no stretch of
the imagination could the occupation of wall board nailer be
considered an independent business which forms a separate chan
nel to assume the responsibility of industrial accidents.

The Board does hot give any weight to the form identi
fied as "Independent Contractors Agreement"; an' employee can
not be transferred into an independent contractor by making
use of an aggreement. ORS “"SSS . 236 .
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I The BOdid GQD~lY~~~ that an emr101er-employee relation
ship existed between claimant~and Anderson and that Anderson 
was a non-com:.=ilying employer''~ri2j.' c·laimant a subject worker at 
the time he suffered' his injur}' on ·october 20, 1977. Therefore·, 
the Pro?osed and Final Order #4353-A, dated January 10, 1978, 
should be reinstated. -

ORDER 

The order of the ALJ, d~ted May 3, 1978, is reversed. 

The Proposed and Final Order #4353-A dated January 10, 
1978 is hereby approved and made final by this order. 

The claim is remanded to the State Accident Insurance 
Fund for t~e payment __ of compensation, as provided by law, com
mencing October 20, 1977 and until tne claim is closed pur?uant 
to ORS 656.268. The Fund shall be reimbursed from the Admin
istrative Fund of the Workers' Compensation Department, on a· 
periodic basis, for all its costs incurred related to claim
ant's.claim and the Workers' Compensation Department shall be 
entitled to recover such costs lrorn the employer. 

Claimant's attorney is awarded as a reasonable attorney's 
fee for his services both before_ the ALJ at hearing and at Board 
review, the sum of $1,000, payable by the State Accident Insur
ance Fund which shall be reimbursed from the Administrative Fund 
of the \'lorkers' Compensation Department and recovered by the 
Department from the rion-bomplying employer, pursuant to ORS 656. 
054. 

WCB CASE NO., 77-119 

ELDON DAVIS, CLAIMANT 
Pippin & Bocci, Claimant's Atty. 
Souther,· Spaulding·, Kinsey, Williams"'on & 

Schwabe, Defense Attys. 
Gearin, Landis & Aebi, Defense Attys. 
Request for Review by Cl_aimant. 

OCTOBER 30, 1978 

Re,1iewed by Board I--Iembers Moore and Phillips. 

Claimant seeks Board review of the Administrative Law 
Judge's (ALJ) order which dismissed his claim on the basis_ of 
the statute of limitations. 

The Board, after.de novo review, affirms and adopts the 
Opinion and Order of .the ALJ, a copy of which· is attached 
hereto and, by this reference, is made a part hereof. 

507-

' The Board that an employer-employee relation
ship existed between claimant-and Anderson and that Anderson
was a non-complying employer and claimant a subject worker at
the time he suffered’ his injury on'October 20, 1977. Therefore',
the Proposed and Final Order tt4 353-A, dated January 10, 1978,
should be reinstated.

ORDER
The order of the ALJ, dated  ay 3, 1978, is reversed.

The Proposed and Final Order #4353-A dated January 10,
1978 is hereby approved and made final by this order.

The claim is remanded to the State Accident Insurance
Fund for the pa^mnent^of compensation, as provided by law, com
mencing October 20, 1977 and until tHe claim is closed pursuant
to ORS 656.268. The Fund shall be reimbursed from the Admin
istrative Fund of the Workers' Compensation Department, on a-
periodic basis, for all its costs incurred related to claim
ant's,claim and the Workers' Compensation Department shall be
entitled to recover such costs from the employer.

Claimant's attorney is awarded as a reasonable attorney's
fee for his services both before the ALJ at hearing and at Board
review, the sum of $1,000, payable by the State Accident Insur
ance Fund which shall be reimbursed from the Administrative Fund
of the Workers' Compensation Department and recovered by the
Department from the hon-'complying employer, pursuant to ORS 656.
054 .

WCB CASE NO. 77-119 OCTOBER 30, 1978 •
ELDON -DAVIS , CLAI ANT
Pippin & Bocci, Claimant's Atty.
Souther, Spaulding', Kinsey, Williamson &

Schwabe, Defense Attys.
Gearin, Landis & Aebi, Defense Attys.
Request for Review by Claimant

Reviewed by Board  embers  oore and Phillips.
Claimant seeks Board review of the Administrative Law

Judge's (ALJ) order which dismissed his claim on the basis, of
the statute of limitations.

The Board, after.de novo review, affirms and adopts the
Opinion and Order of the ALJ, a copy of which'is attached
hereto and, by this reference, is made a part hereof.
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The order of the ALJ, dated I-larch 30, 1978, is affirmed. 

WCB CASE NO. 77-6693 . OCTOBER 30, 1978 

WEE RT FRERICHS, CLAIMANT 
Mark Bliven, Claimant's Atty. 
Emmons, Kyle, Kropp & Kryger, Defense Attys. 
SAIF! Le9al Sery~~~~, DefenBe Atty. 
Request for Review by the SAIF 

Reviewed by Board Members Wilson, Moore and Phillips. 

The State Accident Insurance Fund seeks Board review of 
the Administrative Law Judge's (ALJ) order which directed it to 
pay claimant the appropriate compensation for temporary total 
disability from July 20, 1977 to December 6, 1977 based upon 
the wage rate claimant was receiving 9n H~y 16, 1975 rflther than 
the assumed wage rate in effect on June 15, 1977. 

Claimant suffered a compensable injury, i.e., a left in
guinal hernia, on May 16, ], 9 7 5. · The hernia was first repaired 
by Dr. Craske on May 28, 1975; later it recurred and was again 
repaired by Dr. Craske on December 9, 1975. 

Claimant was found to be eligible for vocational rehab
ilitation and was enrolled in a prosthetic-orthotic technician 
program commencing ,June.15, 197.6. Pursuant to ORS 655.605 and 
.615 the Vocational Rehabilitation Division had placed claim
ant's name on the list of enrollees furnished to the Fund, there
fore, claimant was covered by it through the VRD program. Cl~im
developed arthritis in both hands, especially in the thu~hs, in 
mid-1977 which was brought on by his work in the .training program. 
He filed a claim on August 4, 1777 for a June 15, 1977 injury. 

On October 24, 1977 a Determination Order closed claim
ant's claim for the May 16, 197~ industrial injury. This order 
recited that claimant was entitled to "compensation for tempor-
ary tota.l disability inoluQivgly rr~M HAY 27, 19?S lhru i\ug-

. ust 13, 1975 and further from December 8, 1975 thr~ February 
6, 1976. Worker was foun~ to be medically stationary February 
6, !1976. Temporary total disability from April 9, 1976 thru 
July 20, 1977, less amounts paid subject to OAR 436-61-D52(2}. 

II 

In June· 1977 cla.imant had surgery on both thumbs and he 
became medically stationary on N9vember 11, 1977. 

. On December 8, 1977 claimant was advised by the Field 
Services Division of the Workers' Compensation Department that 

I - • 
t 

-508-

ORDER
Th ord r of th  ALJ, dat d Harch 30, 1978, is affirm d.

WCB CASE NO. 77-6693 OCTOBER 30, 1978
WEERT FRERICHS, CLAI ANT
 ark Bliven, Claimant's Atty.
Emmons, Kyle, Kropp & Kryger, Defense Attys.
SAIF, Legal Seryi^SS, DSf nS Atty. ' .
Request for Review by the SAIF

Reviewed by Board  embers Wilson,  oore and Phillips.
The State Accident Insurance Fund seeks Board review of

the Administrative Law Judge's (ALJ) order which directed it to
pay claimant the appropriate compensation for temporary total
disability from July 20, 1977 to December 6, 1977 based upon
the wage rate claimant was receiving UflY 161 1575 Idtli r thanthe assumed wage rate in effect on June 15, 1977.

Claimant suffered a compensable injury, i.e., a left in
guinal hernia, on  ay 16, 1975.' The hernia was first repaired
by Dr. Craske on  ay 28, 1975; later it recurred and was again
repaired by Dr. Craske on December 9, 1975.

Claimant was found to be eligible for vocational rehab
ilitation and was enrolled in a prosthetic-orthotic technician
program commencing June.15, 1976, Pursuant to ORS 655.605 and
.615 the Vocational Rehabilitation Division had placed claim
ant's name on the list of enrollees furnished to the Fund, there
fore, claimant was covered by it through the VRD program. Claim-
developed arthritis in both hands, especially in the thumbs, in
mid-1977 which was brought on by his work in the .training program
He filed a claim on August 4, 1977 for a June 15, 1977 injury.

On October 24, 1977 a Determination Order closed claim
ant's claim for the  ay 16, 1975 industrial■injury. This order
recited that claimant was entitled to "compensation for tempor
ary total dissbility inalusiv ly fv6r\ May 27, 1975 ^thru ^ug~ust 13, 1975 and further from December 8, 1975 thrii February
6, 1976. Worker was found to be medically stationary February6, 'l976. Temporary total disability from April 9, 1976 thru
July 20, 1977, less amounts paid subject to OAR 436-61-052(2).

In June'1977 claimant had surgery on both thumbs and he
became medically stationary on November 11, 1977.

On December 8, 1977 claimant was advised by the Field
Services Division of the Workers' Compensation Department that
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the t~mpQt~~Y total disability rate for the injury of May 16, 
1975 was greater than the rate1,;f_or the June 15, 1~,, lnJury. 
It was stipulated by the parti~s that claimant was on the 
"list" covered by ORS 655.605 - .615 at the time of his injury 
in 1977, that he was in the course and scope of the program at 
that time and was doing work required of a full time paid em
ployee. 

The basic question before the ALJ was whether claimant 
was entitled to be paid compensation for temporary total dis
ability during the period he was in the training program at the 
rate oased upon his wages at the ti!"(le of his May 1975 injury or 
at a rate established under the provisions of ORS 655.605 - .615. 

' . 

The ALJ, citing the ruling of the Court of Appeals in 
Wood v. State Accident Insurance Fund, 30 Or App 1103, wherein 
some of the facts were identical to those in the present situa
tion and others were not, states that the case before him could 
go either way with persuasive argum~[lts on both sides but con
cluded, based e.5sentially on the whole rationale of.Hood, which 
includes the statement that the provisions of the \'1orkers I Com-
pensation Act sh~uld bG "libQrti.lly construed in faYQ.t Qf tpe 
injured worker", that the rate of temporary total disability for· 
the period from July 20 1 1977 to December 6, 1977 should have 
been based upon claimant 1 s earnings at the time he was injured 
in 19]5 and charg~d to the original employer. 

Th~ majoritj"oE the Board, orr de nova review, finds that 
.the reason the worker i~ the Wood case was not paid compensation 
pursuant to ORS 655. 615 was because he \~•~~ i9J.(3! Q. trJiDQQ, .3.g d@
fined by 655.605 nor was he performing the duties of a full time 
paid employee at the time of his injury. In the case before the 
Board the parties had stipulated that claimant was doing the 
same 'type of work that a full time paid employee of the Ortho
pedic Comp~any woulg_-rave per formed and under the rationale of 
the ~food case and the unambiguous worc1ing of ORS 655. 615, the 
1977 injury should have been chargeable to the Vocational Rehab
ilitation Division which pays premiums for such eventualities 
as this. 

It is true that the Workers' Co~pensation Act is to be 
"liberally construed" in favor of the injured worker, however, 
the law must be uniformly applied and applied in a manner in
tended by the Legislature. In the absence of any-showing by 
the claimant of Leg~slative intent contrary to the clear word
ing of ORS 655.615 and taking into consideration the fact that 
at t11e time of the June 15, 1977 accident claimant was a "trainee" 
as defined by ORS.655.605 ~ .615, the majority of the Board con
cludes that claimant's claim for the surgery to his thumbs {bi
lat~ral tenosynoviti~) should be paid from the Workers' compen
sation coverage provided by the vocational Rehabilitation Divi
sion,pursuant to ORS 655.605 - .615 and at an assumed wage rate 

'fixed by the State Accident Insurance Fund pursuant to ORS 655. 
615(3). 

----'------·•-----------~-_:__ _____ i..na_ 

m

ttlG tStUptfitftJry total disability rate for the injury of  ay 16,
1975 was greater than the rate.'-j;-for the June 15, 1^77 injury.
It was stipulated by the parties that claimant was on the
"list" covered by ORS 655.605 - .615 at the time of his injury
in 1977, that he was in the course and scope of the program at
that time and was doing work required of a full time paid em
ployee. ‘ - — __

The basic question before the ALJ was whether claimant
was entitled to be paid compensation for temporary total dis
ability during the period he w’as in the training program at the
rate based upon his wages .at the time of his  ay 1975 injury or
at a rate established under the provisions of ORS 655.605 - .615.

The ALJ, citing the ruling of the Court of Appeals in
V?ood V. State Accident Insurance Fund, 30 Or App 1103, wherein
some of the facts were identical to those in the present situa
tion and others were not, states that the case before him could
go either way with persuasive arguments on both sides but con
cluded, based essentially on the whole rationale of Wood, which
includes the statement that the provisions of the Workers' Com
pensation Act should b "lib rally constru d in ?£ theinjured v/orker", that the rate of temporary total disability for'
the period from July 20, 1977 to December 6, 1977 should have
been based upon claimant's earnings at the time he was injured
in 1975 and charged to the original employer.

The majority'of- the Board, on-de novo review, finds that
the reason the worker i'n the Wood case was not paid compensation
pursuant to ORS 655.615 was because Ke WS5 J tTdinQQ'd8“
fined by 655.605 nor was he performing the duties of. a full time
paid employee at the time of his injury. In the case before the
Board the parties had stipulated that claimant was doing the
same type of work that a full time paid employee of the Ortho
pedic Company would^have performed and under the rationale of
the Wood case and the unambiguous wording of ORS 655.615, the
1977 injury should have been chargeable to the Vocational Rehab
ilitation Division which pays premiums for such eventualities
as this.

. It is true that the Workers' Compensation Act is to be
"liberally construed" in favor .of the injured worker, however,
the law must be uniformly applied and applied in a manner in
tended by the Legislature. In the absence of any-showing by
the claimant of Legislative intent contrary to the clear word
ing of ORS 655.615 and taking into consideration the fact that
at the time of the June 15, 1977 accident claimant was a "trainee"
as defined by ORS 655.605 - .615, the majority of the Board con
cludes that claimant's claim for the surgery to his thumbs {bi
lateral tenosynovitis) should be paid from the Workers' Compen
sation coverage provided by the Vocational Rehabilitation Divi-
sion pursuant to ORS 655.605 - .615 and at an assumed wage rate
fixed by the State Accident Insurance Fund pursuant to ORS 655.
615(3) .



       
            

         
         

        
            

       
          

          
 

       
          

            
          
          
           

         
         

            
           

           
 

         

          
     

    

     
    
    

  
      

     
    

      
          

        

~The order of the ALJ, dated March 17, 1978, ~n~ ,ciBBUed 
on M~y Y, 1979, is reversed. 

Claimant's claim for a compensable industrial injury suf
fered on June 15, 1977 while in a training program sponsored by 
the Vocational Rehabilitation Division is hereby remanded to the 
State Accident Insurance Fund for acceptance and payment of com
pensation for temporary total disability, pursuant to the provi
sions of ORS 655.605 through 655.615, from July 20, 1977, the date 
compensation for temporary total disability w~~ te,rninated by th@ 
Betermlnatlon Order dated October 24, 1977, and until December 6, 
1977, the date claimant received his first check for temporary 
total disability. 

Board Member Kenneth V. Phillips dissents as follows: 

The ALJ was correct in his opinion that the circumstances 
in this case are analogous to a'work.rnan being injured during the 
course of medical treatment for a· compensable injury. A second 
injury resulting from treatment or any other phase of recovery 
toward.employability should be and is intended to be treated as 
thQ oonggqu~~~~ 6f lhe flrsl ln1ury. Lost time rates were es
tablished to provide the injured worker compensation which would 
permit him to maintain a standard of living close to that he 8 
provided himself while able to work and the opinion of the major-
ity of the Board permits an entirely unrelated incident to destroy 
that result. 

I would affirm the Opinion and Order of the ALJ. 
l 

/__J0,.~~--, ✓::tb2 Y-~~~ 
Kenneth V. Phillips, "Board Membe: 

WCB CA5B NO~ 71=4833 

WILSON C. GREENWADE, CLAIMANT 
Pqzzi, Wilson, Atchison, Kahn & 

O'Leary, Claimant's Attys. 
Collins, Velure & Heysell, Defense Atty. 
SAIF, Legal Services, Defense Atty. 
Request for Review by Claimant 

OCIJlOil~R JO, 19? 9 

Reviewed by Board Members Moore and Phillips. 

Claimant requests review by the Board of the order of 
the Administrative Law Judge (ALJ) which denied claimant's re-

,i::_,_I\ 

ORDER

Claimant's claim for a compensable industrial injury suf
fered on June 15, 1977 while in a training program sponsored by
the Vocational Rehabilitation Division is hereby remanded to the
State Accident Insurance Fund for acceptance and payment of com
pensation for temporary total disability, pursuant to the' provi
sions of ORS 655.605 through 655.615, from July 20, 1977, the date
compensation for temporary total disability w^g by th@
Determination Order dated October 24, 1977, and until December 6,
1977, the date claimant received his first check for temporary
total disability.

Board  ember Kenneth V. Phillips dissents as follows:
The ALJ was correct in his opinion that the circumstances

in this case are analogous to a' workman being injured during the
course of medical treatment for a compensable injury. A second
injury resulting from treatment or any other phase of recovery
tov/ard. employability should be and is intended to be treated as
thQ 6f the first injury. 'Lost time rates were es
tablished to provide the injured v/orker compensation which would
permit him to maintain a standard of living close to that he
provided himself while able to work and the opinion of the major
ity of the Board permits an entirely unrelated incident to destroy
that result.

I would affirm the Opinion and Order of the ALJ.

Th ord r of th ALJ, dat d March 17^ 1978^ afi<^ tSiSBUOd
on  ay 4, 1979, is r v rs d.

%

c
Kenneth V. Phillips, 'Board  embe;

OCTOBER 30, 1978WCS CASE NO. 77=4833
WILSON C. GREENWADE, CLAI ANT
Pqzzi, Wilson, Atchison, Kahn, &

O'Leary, Claimant's Attys.
Collins, Velure & Heysell, Defense Atty.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

Reviewed by Board  embers  oore and Phillips.
Claimant requests review by the Board of the order of

the Administrative Law Judge (ALJ) which denied claimant's re-



           
        

         
  

           
          

           
           

           
          

   
          

           
           

           
            
          

             
        
        

        
            
   

        
          

         
           

            
     

         
           
         

         
          
          

          
             

          
         
           

   

      
           
         
         

          
         

    

-- - -~~'( . •,(<'•~~ "J?1:;.e$;-~f ~ ~- {; 

quest ·for him t:o set aside a disputed claim settlement entered 
into between claimant and his~a~torney and the State Accident 
IngurancQ Fund Jnd which had-b~@n approved by d Referee on 
January 6, 1976. 

Claimant had filed a claim for an injury on January 20, 
197 5, 'alleging that he felt dizziness and weakness while er:1ployed 
by the employer and suffered a stroke before leaving his place 
of employmerit. · On 'Af(gust 13, 197 5 the Fund denied claimant's 
claim on the basis that he had sustained a.cerebral vascular 
stroke and this condition was not aggravated by or related to 
his own job activity. I ' 

Claimant requested a hearing on the denial but prior to 
the hearing the matter was settled by a bona fid~ dispute stip
ulati9n whereby the Fund paid claimant and his attorney a sum 
of $2,000 .• _This_ stipulation provide9,-__ that the parties agreed 
that ~11 issues which were or could have been raised in claim-_ 
ant'5 requeat for heGi~ng, ~?.ted Au9ust 2s, 1975, were resolved 
and the payment of the agreed sum by the Fund did not constitute 
expressed or implied acceptance_or responsibility for claimant's 
claim, for treatment, time loss,· permanent disability or any 
other exp~nse resulting from claimant's accident on June 20, 
1975 and that the Fund's denial should remain in full. force and 
affect forever. 

' 

Claimant now contends that the stipulation should be 
set aside because many of the medical expenses amounting to 
several thousand dollars were not covered by the stipulation; 

' also, his mental faculties,at the time he entered into the 
stipulation were not such as to enable hi~ to make a proper 
judgment with regard to said stipulation. 

The ALJ found that after the Fund's denial of claim
ant's-claim he sought legal advice from a Medford attorney who, 
after discussing the matter with claimant and with claimant's 
treat~ng doctor, concluded that it would be very doubtful that 
the claim would be held compensable if it went to a hearing. 
The attorney then_ contacted the claimant's wife and stated that 
because of his feelings concerning this case he felt that an 
offer of $2,000 on a disputed claim basis would be the best award 
claimant could expect at that time and should be accepted.· 
Claimant's wife took the disputed claim settlement home and 

,explained to her husband what the lawyer had told her. Claim
'ant then signed it. 

Dr. Melson, claimant's treating physician, testified 
tha~ he would not say at the time claimant signed the disputed 
claim settlement, which was after claimant had suffered the 
stroke, that claimant was incompetent. However, he did feel 
that ~laimant had impaired reasoning ability. He was not only 
suffering from chronic depression but was also suffering from 
prganic damage to the brain. 

l i 1 

..... l __._I ____ l _____________ ---=5::.;::1:...-=l~--~-----~ 

quest 'for him to set aside a disputed claim settlement entered
into betv;een claimant and hisv/.attorney and the State Accident
InguranoQ Fund and which had-been approved by a Referee en
January 6, 1976.

Claimant had filed a claim for an injury on January 20,
1975, 'alleging that he felt dizziness and weakness while employed
by the employer and suffered a stroke before leaving his place
of employme'ht. ‘ Oh "August 13, 1975 the- Fund denied claimant's
claim on the basis that he had sustained a .cerebral vascular
stroke and this condition was not aggravated by or related to
his own job activity.

Claimant requested a hearing on the denial but prior to
the hearing the matter was settled by a bona fide dispute stip
ulation whereby the Fund paid claimant and his attorney a sum
of $2,000 . . .This, stipulation provided that the parties agreed
that all issues which were or could have been raised in claim-,
ant's request tor tisarin?; <Sated August 25, 1975, were resolved
and the payment of the agreed sum by the Fund did not constitute
expressed or implied acceptance or responsibility for claimant's
claim'for treatment, time loss,’ permanent disability or any
other expense resulting from claimant's accident on June 20,
1975 and that the Fund's denial should remain in full, force and
affect forever. ---

Claimant now contends that the stipulation should be
set aside because many of the medical expenses amounting to
several thousand dollars were not covered by the stipulation;
also, his mental faculties, at the time he entered into the
stipulation were not such as to enable him to make a proper
judgment with regard to said stipulation.

Th ALJ found that aft r th Fund's d nial of claim
ant's- claim h sought l gal advic from a M dford attorn y who,
aft r discussing th matt r with claimant and with claimant's
tr ating doctor, conclud d that it would b v ry doubtful that
th claim would b h ld comp nsabl if it w nt to a h aring.
The attorney then contacted the claimant's wife and stated that
because of his feelings.concerning this case he felt that an
offer of $2,000 on a disputed claim basis would be the best award
claimant could expect at that time and should be accepted.-
Claimant's wife took the disputed claim settlement home and
^explained to her husband what the lawyer had told her. Claim-
‘ant then signed it.

Dr. M lson, claimant's tr ating physician, t stifi d
that h would not say at th tim claimant sign d th disput d 
claim s ttl m nt, which was aft r claimant had suff r d th 
strok , that claimant was incomp t nt. How v r, h did f  l
that claimant had impair d r asoning ability. H was not only
suff ring from chronic d pr ssion but was also suff ring from
organic damag to th brain.

-511-

. 



         
            

         
         
         

         

       
         

            
             
           
  

          
    

          

     
   

      
      
    

      
        

        
        

          
             

        

          

ALJ concluded that although claimant might not have 

been able to exercise good ju1gment at the time he signed the 

disputed claim settlement, h~ did have a competent attorney 

and the evid~!Wi, 1m:1icatec1 that GlJimJn~ 1 g ~t:t'orney., at the 

time he entered into the disputed·claim settlement, felt that 

it was a good settlement insofar .as claimant was concerried. 

The fact that subsequently claimant's condition became 

substantially worse is not the .fault of claimant's attorney 

or of the Fund. There is no 'evidence in the record to indi

cate that claimant was at ariy ti~e misled as to his rights under 

the disputed claim settlement or that he was not fully advised 

of such consequences. 

The Board, on de novo review, agrees with the findings 

and conclusions of the ALJ. 

ORDER 

The order of the ALJ, dated January 26, 1978, is affirmed. 

WCB CASE NO. 76-4433 

JOSEPH H.ANSFORD, CLAIMANT 

Day, ·Prohaska & Case, Claimant's Attys. 

SAIF, Legal Services, Defense Atty. 

Request for Review by Claimant 

OCTOBER 30, 19 78 

Reviewed by Board Members t'lilson and Phillips. 

Claimant seeks Board review of the Administrative Law 

Judge's (ALJ) order which grar.ted-him compensation equal to 

16° for 5% unscheduled left shoulder and psychologi~al disabil

ity. 

The Board, after de novo review, affirms and adopts the 

Opinion and Order of the ALJ, a copy.of which is attached hereto 

and, by this reference, is made a part hereof. 

ORD.ER 

The order of the ALJ, dated May 4, 1978, is affirmed. 

-512-

The ALJ concluded that although claimant might not have
been able to exercise good judgment at the time he signed the
disputed claim settlement, he did have a competent attorney
and the eviden<;s indicated tflHt Claimant's attorney., at the
time he entered into the disputed•claim settlement, felt that
it was a good settlement insofar .as claimant was concerned.

The fact that subsequently claimant's condition became
substantially worse is not the .fault of claimant's attorney
or of the Fund. There is no ’evidence in the record to indi
cate that claimant was at any time misled as to his rights under
the disputed claim settlement or that he was not fully advised
of such consequences.

The Board, on de novo review, agrees with the findings
and conclusions of the ALJ.

ORDER
The order of the ALJ, dated January 26, 1978, is affirmed

OCTOBER 30, 1978WCB CASE NO. 76-4433
JOSEPH HANSFORD, CLAI ANT
Day, -Prohaska & Case, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by Claim.ant

Reviewed by Board  embers Wilson and Phillips.
Claimant seeks Board review of the Administrative Law

Judge's (ALJ) order which granted-him compensation equal to
16° for 5% unscheduled left shoulder and psychological disabil
ity.

The Board, after de novo review, affirms and adopts the
Opinion and Order of the ALJ, a copy of which is attached hereto
and, by this reference, is made a part hereof.

ORDER
The order of the ALJ, dated  ay 4, 1978, is affirmed.

512- -
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WCB CASE N6. ?£-S09] 
• ,.- l:,,, ,.. 

WALTER R. HAYES, CLAIMANT 
Jaqua·& Wheatley, Claimant's Attys. 
SAIF, Legal Servi~es, Defense Attys. 
Order on Re~and from Circuit Court 

OCTOBER 30, 197e 

On July 19, 1977 the Board_ entered its Order on Review 
ih lhe ~b6VA ~~~i~lGd mJttGr which affirmed the 9rder of the 
Referee, dated January 13, 1977, whereby the Referee found claim
ant to be· permanently and totally disabled. 

On August 4, 1977 the State Accident Insurance Fund ap
peale4 the Board's Order on Review to the Circuit Court for the 
State'of Oregon for ·oouglas County and on September 11, 1978, 
after the court had reviewed the record, including briefs pre
viously submitted and being fully advised in the premises, or-. 
dered the case be remanded to the Board for further medical 
evidence on the matter of recondition and physical rehabilita
tion.· 

The Board, in accordance with the Order of Remand from 
the circuit court, hereby remands the above entitled matter to 
its Hearings Division-to set for a hearing before Administrative 
Law J~dge John F. Baker with specific instructions to take 
further medical evidence on the matter of recondition and 
physical rehabilitation of the claimant. 

IT I9 go ORDJ!:RED. 

WCB CASE NO. 77-3682 

DOROTHY HOLIFIELD, CLAIMANT 
Pozzi, Wilson, Atchison, Kahn & 

O'Leary, Claimant's Attys. 
SAIF, Legal Services, Defense Attys. 
Request for Review by Claimant 

OCTOBER 30, 1978 

Reviewed by Board Members Moore and Phillips. 

Claimant seeks Bo~rd review of the Administrative Law 
Judge's (ALJ) order which granted her compensation equal to 
.11196 degrees" [sic] (a figure which should be corrected to 
read "192 degrees") for unscheduled low back disability. Claim
ant ~ontends that she is permanently and totally disabled. 

The Board, after de novo review, affirms and adopts 
the Opinion and Order of the ALJ, a copy of which is attached 

,hereto and, by this reference, is made a part hereof. 

~ ..... ,_ .... 

OCTOBER 30, 1978wcB CASE 116. 76-5093
WALTER R. HAYES, CLAIMANT
Jaqua & Wh atl y, Claimant's Attys.
SAIF, L gal S rvic s, D f ns Attys
Ord r on R mand from Circuit Court

On July 19, 1977 the Board entered its Order on Review
i'n the abovs s   i lQd ma  Qr which affirmed  he ®rder of the
Referee, dated January 13, 1977, whereby the Referee found claim
ant to be permanently and totally disabled.

On August 4, 1977 the State Accident Insurance Fund ap
pealed the Board's Order on Review to the Circuit Court for the
State of Oregon for Douglas County and on September 11, 1978,
after the court had reviewed the record, including briefs pre
viously submitted and being fully advised in the premises, or
dered the case be remanded to the Board for further medical
evidence on the matter of recondition and physical rehabilita
tion.

The Board, in accordance with the Order of Remand from
the circuit court, hereby remands the above entitled matter to
its Hearings Division to set for a hearing before Administrative
Law Judge John F. Baker with specific instructions to take
further medical evidence on the matter of recondition and
physical rehabilitation of the claimant.

IT 12 20 ORDERED. - ■ . ■ . '

OCTOBER 30, 1978WCB CASE NO. 77-3682
DOROTHY HOLIFIELD, CLAI ANT
Pozzi, Wilson, Atchison, Kahn &

O'Leary, Claimant's Attys.
SAIF, Legal Services, Defense Attys.
Request for Review by Claimant

Reviewed by Board  embers  oore and Phillips.
! Claimant seeks Board review of the Administrative Law
Judge's (ALJ) order which granted her compensation equal to
'’196 degrees" [sic] (a figure which should be corrected to
read "192 degrees") for unscheduled low back disability. Claim
ant contends that she is permanently and totally disabled.

The Board, after de novo review, affirms and adopts
the Opinion and Order of the ALJ, a copy of which is attached

,hereto and, by this reference, is made a part hereof.

■ 
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The order of the ALJ, dated April 28, 1978, is affirmed. -

WCB CASE NO. 77-1727 

WILLIAM E. HOLMES, CLAIM.Al\JT 
Brink, Moore, Brink & Peterson ,1 

Claimant's Attys. 
Souther, Spaulding, Kinsey, Williamson 

f. ~ohw<'!b~, Defense A.ttys. 
Request for Review by Claimant 
Cross-appealed by Argonaut 

OCTOBER 30, 1978 

Reviewed by Board Members l'lilson and Moore. 

Both. claimant and the employer/carrier seek Board review 
of the Administrative Law Judge:s (ALJ) order which awarded him 
1~ 0 for 10% loss of his left leg, arrroved the port~qn Qt the de
nial by ~rgonaut Insurance Comp~ny of claimant's low back c6ndi
tion but reversed the portion ~hich denied ·his request for medi
cal care and treatment for his left leg condition and awarded 
claimant's attorney an attorney's fee. Claimant contends the 
low back condition is compensable. · 

Claimant, a 30-year-old laborer in a lumber mill, sustained 
a compensable injury to his left leg on July 6, 1972 when it was 
pinned between a forklift .and a tram cart. Dr. Bauer diagnosed 
a muscle contusion and released claimant who returned to regular 
work on July 26, 1972. Dr. Bauer found claimant was medically 
stationary as of August 15, 1972; he felt claimant had not suf
fered any permanent impairment. 

A Determination Order, dated October 9, 1972, closed the 
claim with an award for temporary total disability only. 

On January 5, 1973 Dr. Nash examined claimant, who was 
complaining of an "ache of the 'v{hole left leg 11 when he resumed 
an upright position after squatting or semi-~neelin~i thdt the 
condition seemed to be worsening and at times was associated 
with a "low back ache". Dr. Nash reviewed x-ravs of left hip 
and femur dated July 6, 1972 and found them nor~al. No indi~ 
cation of a need for further neurologicai treatment or investi
gation were found. Dr. Nash believed claimant wou],d lose no 
additional time from work. 

On September 13, 1975 Dr. Nash again examined claimant 
for. complaints of left leg pain, tingling and low back pain. 
These pains had developed insi~~ously but most marked over the 
last nine months and claimant felt they were related to his 
July 1972 injury. Dr. Nash requ.ested additional studies.· 

-514-

ORDER
Th ord r of th ALJ, dat d April 28, 1978, is affirm d.

WCB CASE NO. 77-1727 OCTOBER 30, 1978
WILLIA E. HOL ES, CLAI ANT
Brink,  oore, Brink & Peterson,i

Claimant's Attys.
Souther, Spaulding, Kinsey, Williamson

L £0hW5fe(5, D f ns Attys.Request for Review by Claimant
Cross-appealed by Argonaut

Reviewed by Board  embers .Wilson and  oore.
Both, claimant and the employer/carrier seek Board review

of the Administrative Law Judge!s'(ALJ) order which awarded him
15° for 10% loss of his left leg, approved the portion thS dS”
nial by Argonaut Insurance Company of claimant's low back condi
tion but reversed the portion which denied 'his request for medi
cal care and treatment for his left leg condition and awarded
claim.ant's attorney an attorney's fee. Claimant contends the
low back condition is compensable.

Claimant, a 30-year-old laborer in a lumber mill, sustained
a compensable injury to his left leg on July 6 , 1972 when it v/as
pinned between a forklift .and a tram cart. Dr. Bauer diagnosed
a muscle contusion and released claimant who returned to regular
work on July 26, 1972. Dr. Bauer found claimant was medically
stationary as of August 15, 1972; he felt claimant had not suf
fered any permanent impairment.

A Determination Order, dated October 9, 1972, closed the
claim with an award for temporary total disability only.

On January 5, 1973 Dr. Nash examined claimant, who was
complaining of an "ache of the whole left leg" when he resumed
an upright position after sc^uatfinp or s mi-kH§§lingf thdt VClt
condition seemed to be worsening and at times was associated
with a "low back ache". Dr. Nash reviewed x-rays of left hip
and femur dated July 6, 1972 and found them normal. No indi
cation of a need for further neurological treatment or investi
gation were found. Dr. Nash believed claimant would lose no
additional time from work.

On September 13, 1975 Dr. Nash again examined claimant
for- complaints of left leg pain, tingling and low back pain.
These pains had developed insiduously but most marked over the
last nine months and claimant felt they were related to his
July 1972 injury. Dr. Nash requ-ested additional studies.-

514- -
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on February 28, 1976 Dr. Nash reported claimant had been 
improving until February 27, )976 when he fell at work, striking ,~ ... ,·,. ~-
lhe left glub~~l · ~k'\d lOWQI bdc1<> tGgions. Dr. Na.sh Wo.5 un~bl~ t;Q 
determine whether or not claimant was medically stationary or if 
he would suffer a permanent disability. He did feel there was 
not any reason for claimant to stop working if he received ade
quate Medical treatment. 

In ·•·september ·1976 Dr. Nash indicated claimant still com
plained of low back and left leg pain which was "much less 
severe". Claimant continued to work and Dr. Nash felt claimant 
had received maximum benefit from.the medical treatment. 

Claimant continued to experience low back pain with 
l~r, goiatic rJdiJtion of pain. Dr. NaBh continue~ tQ 99n9er
vative1y treat claimant. 

Dr. Bauer indicated in June 1977 that claimant had never 
mentioned a back problem, related or unrelated, to his injury. 

Dr:~··Nash indicated in February-1976 he suspected a her
niated disc, but claimant improved and no further testing has 
been done. 

, In an interview in April 1977 claimant denied having any 
back trouble except for.three days about 15 years ago. Claimant 
testified that after his fall in February 1976 he instantly felt 
pain in his back and left leg. He q~so complained of headaches 
since this incident and stated he was "slower" than before it · 
happened. 

on February 28, 1977 the carrier denied all further re
sponsibility, stating the February 1976 incident was a new injury . . 

The ALJ found that Dr.· Nash's opinion that claimant's 
back condition was related to his July 1972 injuty was· not based 
on all the facts, therefore, he concluded that the denial of 
responsibility for the back condition was proper. Also, the 
medical evidence did not support a finding that the July 6, 1972 
accident either caused or aggravated claimant's low back symp
toms. 

The ALJ found that there was no doubt that claimant con
tinued to have symptoms from time to time as a result of his 
compensable leg injury sustained on July 6, 1972. Although his 
aggravation rights have expired, they had not done so at the 
time claimant requested further benefits; such request tolls the 
statutory five-year period. The ALJ found claimant's leg condition 
was stationary and that he had the authority to rate the "dry" 
aggravation claim. He also reversed that portion of the carrier's 
denial, which he stated was too broad, relating to further bene
fits for her leg condition. 

-515-

On February 28, 1976 Dr. 'Nash reported claimant had been
improving until February 27,^1976 when he fell at work, striking
 he lef glu sal lowsr blct'iQglons. Dr. Nash was unsbls W
determine whether or not claimant was medically stationary or if
he would suffer a permanent disability. He did feel there was
not any reason for claimant to stop working if he received ade
quate medical treatment.

In 'September'1976 Dr. Nash indicated claimant still com
plained of low back and left leg pain which was "much less
severe". Claimant continued to. work and Dr. Nash felt claimant
had received maximum benefit from the medical treatment.

Claimant continued to experience low back pain with
lef sGia lG radiation of pain. Dr. Nash continue(i  s <?9nser-vatively treat claimant.

Dr. Bauer indicated in June 1977 that claimant had never
mentioned a back problem, related or unrelated, to his injury.

Drr'Nash indicated in February- 1976 he suspected a her
niated disc, but claimant improved and no further testing has
been done.

In an interview in April 1977 claimant denied having any
back trouble except for three days about 15 years ago. Claimant ■
testified that after his fall in February 1976 he instantly felt
pain in his back and left leg. He also complained of headaches
since this incident and stated he was "slower" than before it
happened.

On February 28, 1977 the carrier denied all further re
sponsibility, stating the February 1976 incident was a new injury.

The ALiJ found that Dr.' Nash's opinion that claimant's
back condition was related to his July 1972 injury was not based
on all the facts, therefore, he concluded that the denial of
responsibility for the back condition was proper. Also, the
medical evidence did not support a finding that the July 6, 1972
accident either caused or aggravated claimant's low back symp
toms .

The ALJ found that there v/as no doubt that claimant con-
tinned to have symptoms from time to time as a result of his
compensable leg injury sustained on July 6, 1972. Although his
aggravation rights have expired, they had^ not done so at the
time claimant requested further benefits; such request tolls the
statutory five-year period. The ALJ found claimant's leg condition
was stationary and that he had the authority to rate the "dry"
aggravation claim. He also reversed that portion of the carrier's
denial, which he stated was too broad, relating to further bene
fits for her leg condition.
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and 

The ALJ ra·ted claimant's scheduled disability, based on 
fact claimant now works slower, is unable to climb ladders, 
cannot paint or do remodeling work, at 10% loss of the leg. 

The Board, after de novo review, concurs with the ALJ's 
finding that claimant's low back con~ition was not the resoon
sibility of the carrier. Claimant has failed to prove by~ pre
ponderance of the evidence that his low back condition was either 
caused or aggravated by the J½lY 6, 1972 industrial injury. Dr. 
Nash's deposition indicates he had no history of a twisting in
jury and no history of prior back and leg symptoms since July 
1972 which he considered to be important. There is no indi
cation of a twisting injury. · Claimant did not experience back 
~ymptomr; until QmlMt::1J'r\~ after 'the July' 1972 incident and had a 
history of some back trouble prior to it. Dr. Nash did not have 
an opinion as to the cause of claimant's present backache. 

The Board finds that portion of the carrier's denial 
relating to his left leg condition was improper; however, there 
is no evidence which supports an awaid for claimant's scheduled 
disability. There is no evidence which indicates that claimant. 
has suffered any loss of function of his left leg resulting from 
his industrial injury of July 1972 but claimant is entitled to 
medical care and treatment for his left leg under the provisions 
of ORS 656.245, therefore, because·the denial was so broad as to 
d@priv@ claimJnt or thi~ t~6atment, the Board considers claimant's Q, 
attorney to have partially prevailed in overturning that portion W 
and to be entitled to an attorney's fee pursuant to OPS 656.386(1). 

ORDER 

The ALJ's order, qated April 6, 1978, is modified. 

The denial by the carrier on February 28, 1977 only as 
it relates to claimant's low back symptoms is approved but 
claimant shall be furnished the necessarv medical care and treat
ment for his left leg pursuant to ORS 656.245. The ALJ's award 
for the left leg is reversed. 

Claimantfs attorney is granted as a reasonable attorney's 
fee for partially prevailing on a denied claim to the extent that 
the carrier's refusal to provide medicul care and treatment under 

·oRS 656.245 was improper shall be paid the sum of $150 payable 
by ,the employer/carrier. 

j 
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The ALJ rated claimant's scheduled disability, based on
the fact claimant now works slower, is unable to climb ladders,
and cannot paint or do remodeling work, at 10% loss of the leg.

The Board, after de novo review, concurs with the ALJ's
finding that claimant's lov; back condition was not the respon
sibility of the carrier. Claimant has failed to prove by a pre
ponderance of the evidence that his low back condition was either
caused or aggravated by the July 6, 1972 industrial injury. Dr.
Nash's deposition indicates he had no history of a twisting in
jury and no history of prior back and leg symptoms since July
1972 which he considered to be important. There is no indi
cation of a twisting injury. Claimant did not experience back
SymptOinS until after 'the July' 1^72 incident and had ahistory of some back trouble prior to it. Dr. Nash did not have
an opinion as to the cause of claimant's present backache.

The Board finds that portion of the carrier's denial
relating to his left leg condition was improper; however, there
is no evidence which supports an award for claimant's scheduled
disability. There is no evidence which indicates that claimant,
has suffered any loss of function of his left leg resulting from
his industrial injury of July 1972 but claimant is entitled to
medical care .and treatm.ent for his left leg under the provisions
of ORS 656.245, therefore, because'the denial v/as so broad as to
deprive Claimjnt of this trdafment, the §oard considers claimant'sattorney to have partially prevailed in overturning that portion
and to be entitled to an attorney's fee pursuant to OPS 656.386(1)

ORDER
The ALJ's order, dated April 6, 1978, is modified.

The denial by the carrier on February 28, 1977 only as
it relates to claimant's low back symptoms is approved but
claimant shall be furnished the necessary medical care and treat
ment for his left leg pursuant to ORS 656.245. The ALJ's award
for the left leg is reversed.

Claimant's attorney is granted as a reasonable attorney's
fee for partially prevailing on a denied claim to the extent that
the carrier's refusal to provide medical care and treatment under
ORS 656.245 was improper shall be paid the sum of $150 payable
by ,the employer/carrier.
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WCB CASE NO. 78-670 

~ ,i;~ . .:i>-1_· 
JOHNNY R. JONES, CLAIMANT ·· \~,.. ..... · 
Pozz:l.., W:l..lson, Atchi~o~, Kahn & 

O'Leary, Claimant's Attys. 
SAIF, Legal Services, Defense Atty. 
Reques't for Review by Claimant 

OCTOBER 30, 1978 

Reviewed by Board Members Wilson and Moore. 

Claimant seeks Board review .of the Administrative· Law 
Judge Is (.n.LJ) order approving the Be-1:ermit\~ eion OrdGr', da t@d 
July 28, 1977, which awarded claimant compensation equal to 
16° for 5% unscheduled diability·resulting from his skin condi
tion.: ~laimant contends his unscheduled disability is greater. 

Claimant, a 41-year-old cement laborer, alleges he.de
veloped dermatitis on or about May 8~ 1975. Dr. Lachman diag
nosed allergic contact dermatitis probably due to concrete. · 
Initi~lly, the Fund denied his claim on the basis it did not 
provide workers' compensati6ri ~ou~ragg for.th~ flmployer.but ~n 
a stipulated ~~der dated January 12, 1976 it accepted the cl~im. 

On December 18, 1975 Dr. Lachman indicated .that in May 
1975 claimant had shown severe eczematous dermatitis of the 
hands; arm~, legs with secondary pyoderma. His diagnosis was 
chrontc allergic contact dermatitis "of the hands with extensive 
eczematization due to cement "poisoning", probably potassium · 
dichr6mate. He believed that claimant should not work in 
cement in any capacity·but should be re-employed in some other 
occupation. Claimant's condition improved with medicati~n. 

In March 1976 Dr. Lachman found claimant was free.of 
dermatitis except for mild scaling of the hands and arms. He 
found no evidence of a disabling injury or physical limitations 
from previous attacks of cement contact dermatitis. 

On April 6, 1976 claimant was referred for vocational 
rehabilitation to be trained as a sous chef. However, claimant 
developed problems with his school attendance and his program 
was conti~ued on a conditional basis. In May 1977 claimant · 
stopped attending school and his vocational program was termin
ated ~n June 10, 1977 • . , 

On July 28, 1977 the Determination Order was entered. 

Dr. Lachman stated in August 1977 that claimant's· irri
tant-contact dermatitis of his hands was well controlled. . 
Claimant had only occasional itching and peeling of his hands 
whic~ was eliminated by use of a topical cortisone cream. or: 
Lachm~n found no signs of residual damage other than mild erythema 
and hyper and hypo-pigm:entation of the hands, ar·ms, face and 
neck. 
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OCTOBER 30, 1978WCB CASE NO. 78-670
JOHNNY R. JONES, CLAI ANT '
Pozzi, Wilson, AtchiSfirt, Kshn £

O'Leary, Claimant's Attys.
SAIF, Legal Services, Defense Atty.
Request for Review by Claimant

Reviewed by Board  embers Wilson and  oore.
Claimant seeks Board review of the Administrative' Law

Judge's (ALJ) order approving the DetermihStlOFl OrdOT, dSt§d
July 28 , 1977 , which awarded claim.ant compensation equal to
16° for 5% unscheduled diability'resulting from his skin condi
tion. ; Claimant contends his unscheduled disability is greater.

Claimant, a 41-year-old cement laborer, alleges he.de
veloped dermatitis on or about  ay 8’, 1975. Dr. Lachman diag
nosed allergic contact dermatitis probably due to concrete.
Initially, the Fund denied his claim on the basis it did not
provide workers' compensatidh dfiVSrjgQ fOI th^ dlTiplOycr ,bUt
a stipulated order dated January 12, 1976 it accepted the claim.

On December 18, 1975 Dr. Lachman indicated that in  ay
1975 claimant had shown severe eczematous dermatitis of the
hands^ arms, legs v;ith secondary pyoderma. His diagnosis was
chronic allergic contact dermatitis ‘of the hands with extensive
eczematization due to cement "poisoning", probably potassium
dichromate. He believed that claimant should not work in
cement in any capacity but should be re-employed in some other
occupation. Claimant's condition improved with medication.

In  arch 1976 Dr. Lachman found claimant was free .of
dermatitis except for mild scaling of the hands and arms. He
found no evidence of a disabling injury or physical limitations
from previous attacks of cement contact dermatitis.

On April 6, 1976 claimant was referred for vocational
rehabilitation to be trained as a sous chef. However, claimant
developed problems with his school attendance and his program
was continued on a conditional basis. In  ay 1977 claimant
stopped attending school and his vocational program was termin
ated on June 10, 1977,

On July 28, 1977 the Determination Order was entered.
Dr. Lachman stated in August 1977 that claimant's irri

tant-contact dermatitis of his hands was well controlled.
Claimant had only occasional itching and peeling of his hands,
which v/as eliminated by use of a topical cortisone cream. Dr.
Lachman found no signs of residual damage other than mild erythema
and hyper and hypo-pigmentation of the hands, arms, face and
neck.
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In September 1977 claimant was re-~eferred to vocational 
rehabilitation for training-in the area of food service. Claim
ant again had attendance problems and this program was terminated 
on December 19, 1977. 

. ' 
Claimant testified he left the vocational program be-

cause he knew as much about cooking as the program could teach 
him. 

A second Determination Order, dated January 20, 1978, 
awarded claimant additional compensation for temporary total dis
ability. 

Claimant has a 10th grade education. His work experience 

con~igt~ of �oner~~~ W6fk and cooklng. clalmant has been employed 
since April 1978 assembling trusses. 

The ALJ found that awards made by the two Determination 
Orders were adequate to compensate cluimant for his loss of wage 
earning capacity. 

The Fund contends claimant's disability is scheduled and 

lfSS of wa~e earnins capacity ~~nngt be GODBidered. Al~o, thJt 
claimant's condition represents merely a temporary exacerbation 
of a pre-existing condition. The ALJ found the preponderance of 
the medical evidence reveals that claimant's symptoms keep show-
ing up in other parts of his body and must be considered as sys- -
temic in nature, not solely .related to claimant's hands. 

The Board, after de novo review, concurs with, the ALJ's 
conclusion. The Board finds claimant's lack of cooperation in 
the vocational rehabilitation traJn~ng It•Q!]Tum ha.B preclud~d any 
possible reduction of his disability. Injured workers have an 
obligation to attempt to reduce t~eir disability. ORS 656.325(4). 

The Board concludes that claimant's failure 'to partici
pate in and/or complete the vocational rehabilitation programs 
offered to him justifies a finding that most of claimant's loss 
of wage earning capacity is of his own choo?ing. 

ORDER 

The ALJ's order, dated May 25, 1978, is affirmed. 

~--------------518=----------------------

In S0pteinber 1977 claimant: was re-referred to vocational
rehabilitation for training in the area of food service. Claim
ant again had attendance problems and this program was terminated
on December 19, 1977.

Claimant testified he left the vocational program be
cause he knew as much about cooking as the program could teach
him.

A second Determination Order, dated January 20, 1978,
av;arded claimant additional compensation for temporary total dis
ability .

Claimant has a 10th grade education. His work experience
COnsiEtE of oonofsts W6rk and cooking. claimant has been employed
since April 1978 assembling trusses.

The ALJ found that awards made by the two Determination
Orders were adequate to compensate claimant for his loss of wage
earning capacity.

The Fund contends claimant's disability is scheduled and
loss of wane earning capacity b Consid r d. MSO, that
claimant’s condition represents merely a temporary exacerbation
of a pre-existing condition. The ALJ found the preponderance of
the medical evidence reveals that claimant's symptoms keep show
ing up in other parts of his body and must be considered as sys
temic in nature, not solely .related to claimant's hands.

The Board, after de novo review, concurs with, the ALJ's
conclusion. The Board finds claimant's lack of cooperation in
the vocational rehabilitation traij]iag ptWgraiR hdS precluded dUV
possible reduction of his disability. Injured workers have an
obligation to attempt to reduce their disability. ORS 656.325(4).

The Board concludes that claimant's failure to partici
pate in and/or complete the vocational rehabilitation programs
offered to him justifies a finding that most of claimant's loss
of wage earning capacity is of his own choosing.

ORDER
The ALJ's order, dated  ay 25, 1978, is affirmed.

#
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CASE NO. ·77-z953 

PA UL MAt'JEY, CLAIMANT 
Franklin, Bennett, Ofelt & Jolles, 

Claimant's Attys. 
Jones,: Lang, Klein, Wolf & Smith, 

De fe_nse Attys. . 
Request for Review by Claimant 
Cross-appeal by ·Employer 

.. 
OCTOB5R JO, l97e 

Reviewed by Bonrd Hembef~ Moore and Phillips~ 

Claimant seeks Board review of the Administrative Law 
Judge's (ALJ) order which granted claimant an award of compen
satioh equal to 15° for 10% loss of his left leg and terminated 
claimant's temporary total disability on November 5, 1976. Claim
ant c6~tends the award for scheduled disability is not adequate 
and t0e November 5, 1976 termination date is incorrect. 

The employer/insurer _cross-appeals·, contending the claim
ant has no permanent partial disability. 

Clalmanf, a 19-year-6ld ~~~u~i~y offiCQI, sustained 5 com
pensable injury to his left knee_ on July 26, 1976 when he slipped 
coming down a ladder, catching his leg and hanging upside down. 
On August 16, 1976 claimant's knee locked. Dr. Rankin diagnosed 
a ruptured cartilage. On August 18, 1976 claimant .was o~erated 
on for "removal of d~tached osteochondritis dissecans fragment
from left knee joint". 

A Determination Order, ·dated March 30, 1977, awarded claim
ant compensation for temporary total disability from August 17, 
1976 through December 14, 1976. 

Claimant was terminated by his employer and began working 
for the Port of Portland on November 5,.1976. The ALJ found that 
claimant was actually physically available for work as of Novem-_ 
ber 5, 1976, although claimant testified he didn't actually start 
work until November 24, that it was only on a part-time basis to 
learn more about his job and was without pay. 

Claimant is currently a full time college student. 

Claimant stated he does not take any medication for 
pain relief. His knee begins to be painful with any prolonged 
running, dancing, biking and with any heavy lifting use of his 
knee~ He estimates it.takes one-half hour after he ceases his 
activity for the pain to dissipate. Claimant can fully exiend 
and flex his knee. 

The ALJ fo~nd 9lairnant had minimal residuals and awarded 
claimant_compensation equal -to 15° for 10% scheduled disability 
for loss of the left leg. 

__ c;._,_Q_ 

WCB CASE NO. -77-Z963 OCTOBER 30, 1978
PAUL  ANEY, CLAI ANT
Franklin, Bennett, Ofelt

Claimant's Attys.
Jones,' Lang, Klein, Wolf

Defense Attys.
Request for Review by Claimant
Cross-appeal by Employer

& Jolles,
& Smith,

R vi w d by Board il nil???? Moor and Phuiips.
Claimant seeks Board review of the Administrative Law

Judge's (ALJ) order which granted claimant an award of compen
sation equal to 15° for 10% loss of his left leg and terminated
claimant's temporary total disability on November 5, 1976. Claim
ant contends the av/ard for scheduled disability is not adequate
and the November 5, 1976 termination date is incorrect.

The employer/insurer cross-appeals', contending the claim
ant has no permanent partial disability.

Claimant, a 19-year-old ssflui-ity offlcQ!, Sustained a com-pensable injury to his left knee on July 26, 1976 when he slipped
coming down a ladder, catching his leg and hanging upside down.
On August 16, 1976 claimant's knee locked. Dr. Rankin diagnosed
a ruptured cartilage. On August 18, 1976 claimant .was operated
on for "removal of detached osteochondritis dissecans fragment-
from left knee joint"..

A Determination Order, dated  arch 30, 1977, av;arded claim
ant compensation for temporary total disability from August 17,
1976 through December 14, 1976.

Claimant was terminated by his employer and began working
for the Port of Portland on November 5,-1976. The ALJ found that
claimant was actually physically available for work as of Novem
ber 5, 1976, although claimant testified he didn't actually start
work until November 24, t-hat it was only on a part-time basis to
learn more about his job and was without pay.

Claimant is currently a full time college student.
Claimant stated he does not take any medication for

pain relief. His knee begins to be painful with any prolonged
running, dancing, biking and with any heavy lifting use of his
knee: He estimates it.takes one-half hour after he ceases his
activity for the pain to dissipate. Claimant can fully extend
and flex his knee.

The ALJ found claimant had minimal residuals and- awarded
claimant compensation equal to 15° for 10% scheduled disability
for loss of the left leg.
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The ALJ concluded that the employer was entitled to a 
cre~i t for the over-payment of temporary total disa-bility against ~ 
claimant's award of permanent partial disability. W 

, :he 1 Board, after de novo ~eview, cone~~§ with thB-ALJ'a 
order. claimant has minimal loss of use or function of his 
left leg. He was physically capable of returning to work, as 
indicated by his employment applicatio_n and his testimony, 
therefore, his comp~nsation for temporary total disability 
should have terminated as of November 5, 1976. 

I ORDBR 

The ALJ's order, dated February 17, 1978, is affirmed. 

SAIF CLAIM NO. Cll0322 

JOHN MORLAND, CLAIMANT 
Pozzi, Wilson, Atchison, Kahn & 

O'Leary, Claimant's Attys. 
SAIF, Legal Services, Defense Attys. 
own Motion Determination 

OCTOBER 30, 1978 

· Claimant suffered a compensable injury on January 2, 
1968. The claim was accepted and Dr. Oren Richards, in his 
closing r~port, dated February 28, 1969, found that the cer
vical injury and subarachnoid hemorrhage had-completely re
solved with no residuals.· The claim was closed by a ·Determin
ation Order, dated March 21, 1969, which granted claimant com
pensation only for temporary total disability. 

on AFri1,s, 1977 ~i~tm~nt ijYtfered a recurrenc@ of a 
subarachnoid hemorrhage at the site of an original aneurysm · 
relating to the January 1968 industrial injury. A left frontal 
craniotorny was performed with excision of adhesions and clot
ting and clipping of the aneurysm itself. On July 1, 1977 
claimant requested the Board to exercise its own motion juris
diction, pur~uant to ORS 656.278, and reopen his c~aim. 

On i!uly l~, '.l~77 the Board issued its Own I-1otion Order 
which remanded the claim to the Fund for acceptance and pay-. 
ment of compensation commencing on April·S, 1977 and until the 
claim was closed pursuant to the provisions of ORS 656.278. 

Dr. Richards' report of June 13, 1978 stated that claim
ant, who is now 55, has suffered permanent brain damage which 
precludes him from any r~asonable possibility of return~ng to 
employment. He stated the injury was obviously severe and that 
claimant was most fortunate to have made as much of a recovery Q. 
as he has made . W 

The ALJ concluded that the employer was entitled to a
credit for the over-payment of tem.porary total disability against
claimant's award of permanent partial disability.

The Board, after de novo review^ concur^ tflG-ALJ'Sorder. claimant has minimal loss of use or function of his
left leg. He was physically capable of returning to work, as
indicated by his employment application and his testimony,
therefore, his compensation for temporary total disability
should have terminated as of November 5, 1976.

i ORDER

The ALJ's order, dated February 17, 1978, is affirmed.

OCTOBER 30, 1978SAIF CLAI NO. C110322

JOHN MORLAND, CLAIMANT
Pozzi, Wilson, Atchison, Kahn &

O'L ary, Claimant's Attys.
SAIF, Legal Services, Defense Attys
Own  otion Determination

Claimant suffered a compensable injury on January 2,
1968. The claim was accepted and Dr. Oren Richards, in his
closing report, dated February 28, 1969, found that the cer
vical injury and subarachnoid hemorrhage had completely re
solved with no residuals.' The claim was closed by a 'Determin
ation Order, dated  arch 21, 1969, which granted claimant com
pensation only for temporary total disability.

On April^5, 1977 claimant suffsiGd a r curr nc of asubarachnoid hemorrhage at the site of an original aneurysm
relating to the January 1968 industrial injury. A left frontal
craniotomy was performed with excision of adhesions and clot
ting and clipping of the aneurysm itself. On July 1, 1977
claimant requested the Board to exercise its own motion juris
diction, pursuant to ORS 656.278, and reopen his claim.

On July 15, 1577 the Board issued its Own  otion Order
which remanded the claim to the Fund for acceptance and pay-,
ment of compensation commencing on April-5, 1977 and until the
claim was closed pursuant to the provisions of ORS 656.278.

Dr. Richards' report of June 13, 1978 stated that claim
ant, who is now 55, has suffered permanent brain damage which
precludes him from any reasonable possibility of returning to
employment. He stated the injury was obviously severe and that
claimant was most fortunate to have made as much of a recovery
as he has made.
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Dr .. Hi11, in reports dated June 15 and September 8, 
1978, describe6 neurological~~~ficits involving judgment, mem
ory and decision making ·abil~ty a~d he a9reed with Dr. Richards 
that claimant would not be able to be gainfully employed in the 
future. 

' 

The majority of the Evaluating Committee concluded that 
the Board by its Own Motion Order,dated July 19, 1977, had es
tablished the causal ~e\ationship bet0e~n the April 5, 1977 in
cident and the 1968 industrial injury, therefore, the majority 
of the Evaluating Committee, recommended that claimant be awarded 
compensation for permanent total disability. This, despite the 
fact that claimant had retired voluntarily and was at the present 
time sollectin~ retirement funds from several sources and had 
done so prior to the recurrence ~i his pro~lei. 

The Board concurs with the recommendation of the major
ity of the Evaluating Committee. The fact that claimant has 
retired voluntarily and is collecting retirement funds and has 
done ~o orior to the April 5, 1977 occurrence cannot be con
sidered in making an evaluation .of claimant's disability in. 
~i5ht of the medical evidence which definitely relates the 
April's, 1977 incident to the January 2, 19b~ industrial in
jury and adequately supports a finding that claimant's pres
ent condition is ·worse than it was at the time he last re
ceived an award or arrangement of compensation for the 1968 
injury. 

ORDER 

Claimant shall be considered to be permanently and tot
ally disabled as of the date of this order. 

Claimant's counsel is awarded as a reasonable attorney's 
fee for his services a sum equal to 25% of the compensation for 
permanent total disability awarded claimant by this order, to 
be paid such compensation as paid to a maximum of $2,300., 

WCB CASE NO.' 77-2833 

CARL OAKES, CLAIMANT 
Pozzi:, Wilson, Atchison, Kahn & 

0' L'eary, Claimant's A ttys. 
SAIF ,· Legal Services~ D.efense Atty. 
Request for Review by the SAIF 

OCTOB~R 30, 1978 

Reviewed by Board Memb~rs Wilson and Moore. 

The State Accident Insurance Fund requests a Board review 
,of ~he order of the Administrutive Law Judge (ALJ) which granted 
:claimant an award of 256° which is 80% of the maximum allowable 

-521-

Dr, Hiu.l, in reports dated June 15 and September 8,
1978, described neurological =.d^eficits involving judgment, mem
ory and decision maKing ■ ability he agreed with or. Richards
that claimant would not be able to be gainfully employed in the
future.

The majority of the Evaluating Committee concluded that
the Board by its Own  otion Order,dated July 19, 1977, had es
tablished the causal relationship between the April 5, 1977 in
cident and the 1968 industrial injury, therefore, the majority
of the Evaluating Committee, recommended that claimant be awarded
compensation for permanent total disability. This, despite the
fact that claimant had retired voluntarily and was at the present
time collecting retirement funds from several sources and had
done so prior to the recurrence of h'is problem.

The Board concurs v/ith the recommendation of the major
ity of the Evaluating Committee. The fact that claimant has
retired voluntarily and is collecting retirement funds and has
done so prior to the April 5, 1977 occurrence cannot be con
sidered in making an evaluation of claimant's disability in-
light of the medical evidence which definitely relates the
April 5, 1977 incident to the January 2, l9^§ industrial in
jury and adequately supports a finding that claimant’s pres
ent condition is 'worse than it was at the time he last re
ceived an award or arrangement of compensation for the 1968
injury.

* **VH ^

ORDER
Claimant shall be considered to be permanently and tot

ally disabled as of the date of this order.

Claimant's counsel is awarded as a reasonable attorney's
fee for his services a sum equal to 25% of the compensation for
permanent total disability awarded claimant by this order, to
be paid such compensation as paid to a maximum of $2,300.

WCB CASE NO.' 77-2833 „ OCTOBER 30, 1978

CARL OAKES, CLAI ANT
Pozzi;, Wilson, Atchison, Kahn &

O'Leary, Claimant's Attys.
SAIF,' Legal Services, Defense Atty.
Request for Review by the SAIF

Reviewed by Board  embers Wilson and  oore.
The State Accident Insurance Fund requests a Board review

of the order of the Administrative Law Judge (ALJ) which granted
claimant an award of 256° which is 80% of the maximum allowable
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unscheduled disability. Claimant had previously been awarded 
a total of 160° for 50% unscheduled disability, 15° for 10% loss 
function of the right leg and ~0.25° for 15% loss function of the 
left foot. The F~nd contends that the increas~ Qf 96° grant~d 
ClJimft~t: by the hLJ was not· justified. 

. Claimant suffered a compensable injury to his low back 
and right leg on September 10, 1971 while moving furniture. The 
injury was diagnosed as a degenerative LS-Sl disc and a somewhat 
degenerated L4-L5 disc, right. Claimant's right leg condition was 
diagnosed as a lacerated lateral meniscus and chondromalacia of 
the patella. Claimant had a lumba~ laminectorny on January 26, 
1972 and on August 15, 1972 had an;arthrotomy and lateral menis-
cecto~y on his ri~ht le9. j 

The claim was. first closed by a Determination Order dated 
February 1, 1973 whereby claimant was awarded 48° for 15% un
scheduled disability and 15° for 10% loss function of the right 
leg. A stipulation was approved on November 9, 1973 whereby 
claimant's award for unscheduled disability was increased to 
128° for 40% of the maximum allowable by statute. On August 24, 
1976, after ·a hearing, an ALJ directed claimant's claim for 
aggravation be reopened. Claimant's back condition included 
l~ft hip and left leg involvement and his condition was diag
nosed as a herniated disc L4-5, left, and LS-Sl, left. Claim-
~nt ijnderwent Burg~~y on SGptgmbgr 24, 197S .and again on lune 
24, 1.976. The claim was finally closed by a Determination Or- ~ 
der entered on April 7, 1977 which granted claimant an award of W 
20.25° for 15% loss function of the left foot and an an addi-
tional 32° for 10% unscheduled low bac~ disability. 

The ALJ found that in 1972 Dr. Serbu had rated claimant's 
pl1y~~C"-J. 1rnpa.irment a.s "modQiatQ" and ~l't January 11, 1973 Dr. 
Phifer felt claimant would have some residual symptoms as a re
sult of his leg surgery. He rated claimant'~ right leg impair
ment at 10% loss of function and stated that claimant's condition 
would prevent him from working on jobs requiring extensive walk
ing or walking on rough terrain. 

In the fall of 1975 Dr. Lilly, after examining claimant, 
stated he would have some permanent partial disability as a re
sult of his back condition and should never, in the future, do 
heavy work involvin~ his back! Qn februa.ry 1~ 1 1977 Dr. Lilly 
stated claimant's conditi6n coul~ be considered stationary and 
the claim closed; that claimant still complained of pain in the 
left buttock and in the sciatic distrib~tion down on the back 
of the left leg but the pain was not extremely severe and was 
better than it had beeri prior to the June 1976 surgery. 

The ALJ found claimant, who is now 63 y~ars of age, 
has a .formal eighth grade education and considers himself as
a ''jack o~ all trades".· His work background is extensive but 
relates primarily to heavy work or manual labor. _Claimant 
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for unscheduled disability. Claimant had previously been awarded
a total of 160° for 50% unscheduled disability, 15° for 10% loss
function of the right leg and 20.25° for 15% loss function of the
left foot. The Fund contends that the increase gidlltSd
Gldimant by the Al was not' justified.

Claimant suffered a compensable injury to his low back
and right leg on September 10, 1971 while moving furniture. The
injury was diagnosed as a degenerative L5-S1 disc and a somewhat
degenerated L4-L5 disc, right. Claimant's right leg condition was
diagnosed as a lacerated lateral meniscus and chondromalacia of
the patella. Claimant had a lumbar laminectomy on January 26,
1972 and on August 15, 1972 had anjarthrotomy and lateral menis
cectomy on his ri^ht leg. ;

The claim was. first closed by a Determination Order dated
February 1, 1973 whereby claimant was av/arded 48° for 15% un
scheduled disability and 15° for 10% loss function of the right
leg. A stipulation was approved on November 9, 1973 whereby
claimant's award for unscheduled disability was increased to
128° for 40% of the maximum allowable by statute. On August 24,
1976, after a hearing, an ALJ directed claimant's claim for
aggravation be reopened. Claimant's back condition included
left hip and left leg involvement and his condition was diag
nosed as a herniated disc L4-5, left, and L5-S1, left. Claim-
snt underwent aurgery on Soptombar U, 1976 .and again on June
24, 1,976 . The claim was finally closed by a Determination Or
der entered on April 7, 1977 which granted claimant an award of
20.25° for 15% loss function of the left foot and an an addi
tional 32° for 10% unscheduled low back disability.

The ALJ found that in 1972 Dr. Serbu had rated claimant's
physical impairment as "modQrate" and an January 11, l$^3 or.Phifer felt claimant would have some residual symptoms as a re
sult of his leg surgery. He rated claimant's right leg impair
ment at 10% loss of function and stated that claimant's condition
would prevent him from working on jobs requiring extensive walk
ing or walking on rough terrain, .

In the fall of 1975 Dr. Lilly, after examining claimant,
stated he would have some permanent partial disability as a re
sult of his back condition and should never, in the future, do
heavy work involving his back, Qn fSfarUdry 14/ 1977 Df. Lillystated claimant's condition could be considered stationary and
the claim closed; that claimant still complained of pain in the
left buttock and in the sciatic distribution down on the back
of the left leg but the pain was not extremely severe and was
better than it had been prior to the June 1976 surgery.

The ALJ found claimant, v/ho is now 63 years of age,
has a formal eighth grade education and considers himself as-
a "jack o'f all trades".' His work background is extensive but
relates primarily to heavy work or manual labor. Claimant
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testified that he coiild not walk, sit-or stand for prolonged 
periods, he could not walk cp~0ough or uneven ground nor could 
he do bending, stooping and climbing activities. Claimant is 
able to exercise, drive an automobile with an automatic shift 
and he is able to shO? at grocery stores peri6di~~lly Jnd to 
work in his yard. Claimant can also change a tire, hunts and 
he ca0 help with minor building maintenance work. Claimant 
testifies that such activities, however, increase his sympto
matology. 

Since the injury, claimant has worked for wages only as 
a watchman for the fair board, a job which lasted only five 
days. Claimant has owned and 6~~~~~gd J CJbin r@ntal complex 
in Lakeview since 1972 and, asswning full rental capacity, the 
potential gross monthly income is $855 and a net income of ap
proximately $400. 

The ALJ found claimant had made very little effort to 
seek employment since his injury. 

The ALJ concluded that ~laimant wa~ not permanently and 
totally disabled; the medical evidence indicates that claimant's 
phygi6Jl imp~irm~nt is not BO aevere ~~ to warrant an award of 
permanent total disability under the Oregon law. Furthermore, the 
ALJ fdund claimant's motivation to return to the labor market was 
questionable and that claimant is now self employed and operates 
a cabin rental complex which has the possibility, depending upon 
gener~l economic factors not within claimant's control, to pro
vide claimant witn-t:he net in~ome on a regular basis. However, 
claimant's physical condition and resulting residuals do affect 
his ability to perform heavy work and manual labor and, there
fore,, preclude him from returning to most• types of employment 
in which he was engaged prior to his industrial injury. 

1 The ALJ, after considering the claimant's physical im
pairment and the residuals thereof, his age, education, train
ing and experience, concluded that claimant was entitled to an 
increase of 96° which would give claimant a total award of 256° 
which is equal to 80% of the maximum allowable for unscheduled 
disability. The ALJ concluded that claimant had been adequately 
compensated as of the date of the hearing for any of his sched
uled disabilities. 

The Board, after de nova review, finds no medical justi
fication for the increase of 30% gran·ted by the ALJ for claim
ant•~ unscheduled disability. The medical evidence does support 
the awards for both of the scheduled injuries.· 

The date of the last award and arrangement of comnensa
tion was the Determination Order dated April 7, 1977 and ~s a· 
result of that order claimant received 160° which represented 
50% of the maximum for,unscheduled disability .. The claim had 
been closed by the stipulation approved on November 9, 1973 and 
approximately two years later claimant aggravated. After a 
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testified that he could not walk, sit-or stand for prolonged
periods, he could not walk cn^fr'ough or uneven ground nor could
he do bending, stooping and climbing activities. Claimant is
able to exercise, drive an automobile with an automatic shift
and he is able to shop at grocery stores peridclidally dnd tO
work in his yard. Claimant can also change a tire, hunts and
he can help with minor building maintenance work. Claimant
testifies that such activities, however, increase his sympto
matology . • j

Since the injury, claimant has worked for wages only as
a watchman for the fair board, a job which lasted only five
days. Claimant has owned and 2 Gdbin rSHtdl COIRplC?!
in Lakeview since 1972 and, assuming full rental capacity, the
potential gross monthly income is $855 and a net income of ap
proximately $400.

The ALJ found claimant had made very little effort to
seek employment since his injury.

The ALJ concluded that claimant was not permanently and
totally disabled; the medical evidence indicates that claimant's
physical impairnient is not so sevets to vrarrant an award of
permanent total disability under the Oregon lav;. Furthermore, the
ALJ found claimant's motivation to return to the labor market was
questionable and that claimant is now self employed and operates
a cabin rental complex which has the possibility, depending upon
general economic factors not within claimant's control, to pro
vide claimant w'ittT'the net income on a regular basis. Hov/ever,-
claimant's physical condition and resulting residuals do affect
his ability to perform heavy work and manual labor and, there
fore,* preclude him from returning to most types of employment
in which he was engaged prior to his industrial injury.

I The ALJ, after considering the claimant's physical im
pairment and the residuals thereof, his age, education, train-
ing and experience, concluded that claimant was entitled to an
increase of 96° which would give claimant a total award of 256°
which is equal to 80% of the maximum allowable for unscheduled
disability. The ALJ concluded that claimant had been adequately
compensated as of the date of the hearing for any of his sched
uled disabilities.

The Board, after de novo review, finds no medical justi
fication for the increase of 30% granted by the ALJ for claim
ant's unscheduled disability. The medical evidence does support
the awards for both of the scheduled injuries.

The date of the last award and arrangement of compensa
tion was the Determination Order dated April 7, 1977 and as a-
result of that order claimant received 160° which represented
50% of the maximum for unscheduled disability. _The claim had
been closed by the stipulation approved on November 9, 1973 and
approximately two years later claimant aggravated. After a
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the claim was remanded to the Fund on Auaust 24 1976· - r I 

when claimant's condition again became stationary the claim was &\ 
closed based upon a report from Dr. Lilly, dated February 14, W 
1977, which stated that at that time claimant had full range 
of motion of the lower back with no tenderness. Claimant had 
a minor amount of residual 19w ~~~k pain and sorn@ ~ciatic-~yp~ 1 

paln on the left. Dr. Lilly stated claimant was not able to 
do heavy work but that he could do light work and that he could 
continue to manage his apartments as he had done in the past. 

The Board concludes that claimant had been adequately 
compensated for his loss of wage earning capacity by the prior 
awards for his unscheduled disability which total 160° or 50% 
of the maximum allowable for unscheduled disability. 

ORDER 

The order of the ALJ, dated Narch 29, 1978, as amended 
by his order dated April 10, 1978, .. is reversed. 

The Determination Order, dated April 7, 1977, is rein
stated in its entirety. 

WCB CASE NO. 77-6430 
WCB CASE NO. 77-472 

THOMAS S. REYNOLDS, CLAIMANT 
Brand, Lee, Ferris & Embick, 

Claimant's Attys. 
Souther, Spaulding, Kinsey, Williamson 

& Schwabe, Defense Attys. 
Jones, Lang, Klein, Wolf & Smith, 

De fens@ Attyg. 
Douglas Minson, Defense Atty. 
Request for Review by Argonaut 

OCTOBER 30, 1978 

Reviewed by Board .Members Wilson and Phillips. 

Argonaut Insurance Company seeks Board review of the 
Administrative Law Judge's (ALJ) order which remanded claim
ant's claim to it for acceptance and payment of compensation 

· to which he is entitled. Argonaut.was also directed to re
imburse Safeco Insurance Company for all monies it expended 
as'a result of the ALJ's• July 6, 1977 order. Penalties and 
attorney fees were also assessed against Argcinaut. 

The Board, after de ncvo review, affirms and adopts 
the Opinion and Order.of the·ALJ, a copy of which is attached 
hereto and, by this reference, is made a part hereof. The 
Board finds that there was no reason for this matter to be re
ferred to the Compliance Division of the Workers' Compensation 
Department for further investigation.· 

I 
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hearing the claim was remanded to the Fund on August 24, 1976;
when claimant's condition again became stationary the claim was
closed based upon a report from Dr. Lilly, dated February 14,
1977, which stated that at that time claimant had full range
of motion of the lower back with no tenderness. Claimant had
a minor amount of residual Igw pain and SOm@ EOidtiC-typfi
pain on the left. Dr. Lilly stated claimant was not able to
do heavy work but that he could do light work and that he could
continue to manage his apartments as he had done in the past.

The Board concludes that claimant had been adequately
compensated for his loss of wage earning capacity by the prior
awards for his unscheduled disability which total 160® or 50%
of the maximum allowable for unscheduled disability.

ORDER
The order of the ALJ, dated  arch 29, 1978, as amended

by his order dated April 10, 1978, .is reversed.
The Determination Order, dated April 7, 1977, is rein

stated in its entirety.

WCB CASE NO, 77-6430 OCTOBER 30, 1978
WCB CASE NO. 77-472

THO AS S. REYNOLDS, CLAI ANT
Brand, Lee, Ferris & Embick,
Claimant’s Attys.

Souther, Spaulding, Kinsey, Williamson
Sf Schwabe, Defense Attys.

Jones, Lang, Klein, Wolf & Smith,
D f ns Attys.Douglas  inson, Defense Atty.

Request for Review by Argonaut

Reviewed by Board  embers Wilson and Phillips.
Argonaut Insurance Company seeks Board review of the

Administrative Law Judge's (ALJ) order which remanded claim
ant's claim to it for acceptance and payment of compensation
to which he is entitled. Argonaut-was also directed to re
imburse Safeco Insurance Company for all monies it expended
as'a result of the ALJ's- July 6, 1977 order. Penalties and
attorney fees were also assessed against Argonaut.

The Board, after de novo review, affirms and adopts
the Opinion and Order of the ALJ, a copy of which is attached
hereto and, by this reference, is made a part hereof. The
Board finds that there was no reason for this matter to be re
ferred to the Compliance Division of the Workers' Compensation
Department for further investigation.
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ORDER 
·rti•.=.~ 

The order of the ALJ, oatect'April 19, 1979,. 1~ A££irmad~ 

Claimant's attorney is hereby granted a reasonable attor
ney's fee for her services in connection with this Board review 
in the amount of $50, payable by Argonaut Insurance Company. 

·- .,.._ ....... 

WCB CASE NO. 77-4772 

GBORGB RlL~1, ~~hl~* 
Pozzii Wilson, Atchison, Kahn & 

O'Leary, Claimant's Attys •. 
Keith o. Skelton, Defense Atty •. 
Request for Review by E~ployer · 

.... _._. .. 

. ·~ 

OCTOBER 30, 19 7 8 

Reviewed by Board Members Hoare and Phillips. 

' 
The employer seeks Board review of the Administrative Law 

Judge's (ALJ) order which assessed a penalty and an attorney's 
fee again_st it for unreasonable refusal to pay compe_nsa tion. 

The Board, after de novo review, affirms and adopts the 
Opinion and Order of the ALJ, a copy of which is attached hereto 
and, by this reference, is made a part hereof. 

ORDER 

The order of the ALJ, dated Aprl! -~~, 1g?a, is affirmed." 

Claimant's attorney is hereby granted a reasonable attor
ney's fee for his services in connection with this Board review 
in the amount of $50, payable by the carrier • 

WCB CASE NO. 78-382 

MARY ·R. RUIZ, CLAIMANT · 
Huffman & Zenger, Claimant's Attys. 
SAIF ," Legal Services, Defense Attys. 
Request for Review by Claimant 

. OCTOBER 30, 1978 

Reviewed '?Y Board Members Wilson and Phillips. 

Claimant seeks Board review of the Administrative Law 
Judge's (ALJ) order which granted her additional temporary 
total disability compensation from August 24, 1977 to October 
24, 1977. Claimant contends she is entitled to further time 

/loss benefits in addition to compensation for permanent partial 
'disability. 
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ORDER

The order of the ALJ, dated April 19, 1979,. IS cL^fiUTUGd.
Claimant's attorney is hereby granted a reasonable attor

ney's fee for her services in connection with this Board review
in the amount of $50, payable by Argonaut Insurance Company.

WCB CASE NO. 77-4772 OCTOBER 30, 1978

GEORGE RILE^,Pozzi, Wilson, Atchison, Kahn &
O'Leary, Claimant's Attys.,

Keith D. Skelton, Defense Atty.
Request for Review by Employer

Reviewed by Board  embers  oore and Phillips.
The employer seeks Board review of the Administrative Law

Judge’s (ALJ) order which assessed a penalty and an attorney’s
fee against it for unreasonable refusal to pay compensation.

The Board, after de novo review, affirms and adopts the
Opinion and Order of the ALJ, a copy of which is attached hereto
and, by this reference, is made a part hereof.

ORDER

Th e order of the ALJ, dated April 25, 1978, is affirmed.

Claimant's attorney is hereby granted a reasonable attor
ney's fee for his services in connection with this Board review
in the amount of $50, payable by the carrier.

WCB CASE NO. 78-382 OCTOBER 30, 1978

 ARY R. RUIZ, CLAI ANT
Huffman & Zenger, Claimant's Attys.
SAIF, Legal Services, Defense Attys.
Request for Review by Claimant

Reviewed by Board  embers Wilson and Phillips.
Claimant seeks Board review of the Administrative Law

Judge's (ALJ) order which granted her additional temporary
total disability compensation from August 24, 1977 to October
24, 1977. Claimant contends she is entitled to further time
loss benefits in addition to compensation for permanent partial
disability.
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Board, after de nova review, affirms and adoots the 
Opinion and Order of the ALJ, a copy of which is attached hereto 
and, by this reference, is made a part hereof, 

ORDER 

Th@ ordGr of !h~ ALJ, dated June 16, 1978, is affirmed. 

SAIF CLAIM NO. RC 228129 OCTOBER 30, 1978 

AVIS R.RUSZKOWSK~, ~~~lMfillT 
Collins, Velure & Heysell, Claimant's Attys. 
SAIF, Legal Services, Defense Attys. 
Own Motion Determination 

Claimant suffered a compensable injury on January 23, 
1970. After a series of reopenings and closures, claimant's 
claim was reopened by a Board's Own Motion Order on February 
28, 1978 for surgery recommended by Dr. Dunn. 

Dr. Dunn 1g el~~i~g ieporl, daleJ ~eptember 7, 1978, 
indicates that claimant continues to· suffer pain in the right 
leg and back with some relief from the use of a transcutaneous 
nerve stimulator; she continues to use medication. 

On September 18, 1978 the Fund requested a determina
tion of claimant's present disability. The Evaluation Division 
of the Workers' Compensation Department finds claimant to be_ 
severely disabled but concludes· that she has been adequately 
compensated by earlier awards for her condition. It recommends 
that claimant be granted temporary total disability benefits 
from December 8, 1977, the date of the surgery, through Sep
tember 7, 1978. 

The Board concurs with this recommendation. 

ORDER 

Claimant is hQIQby gra~~~d temporary total ctlsablilty 
compensation from December 8, 1977 through September 7, 1978, 
less time worked. 

Claimant's attorney has previously been awarded area
sonable attorney's fee by the Own Motion Order bf February 28, 
19 78. 

_____________ -526=---------------"---------

The Board, after de novo review, affirms and adoots the
Opinion and Order of the ALJ, a copy of which is attached hereto
and, by this reference, is made a part hereof.

ORDER
Tli@ ordQr of th ALJ, Jat J Jun 1978, is affirm d.

SAIF CLAI NO. RC 228129 OCTOBER 30, 1978

AVIS R.RUSZKOWSKI^ ^L^I ANT
Collins, Velure & Heysell, Claimant's Attys.
SAIF, Legal Services, Defense Attys.
Own  otion Determination

Claimant suffered a compensable injury on January 23,
1970. After a series of reopenings and closures, claimant's
claim was reopened by a Board's O^vn  otion Order on February
28, 1978 for surgery recommended by Dr. Dunn.

Dr. Dunn s report, JateJ September 7, 1978,indicates that claimant continues to- suffer pain in the right
leg and back with some relief from the use of a transcutaneous
nerve stimulator; she continues to use medication.

On September 18, 1978 the Fund requested a determina
tion of claimant's present disability. The Evaluation Division
of the Workers' Compensation Department finds claimant to be
severely disabled but concludes-that she has been adequately
compensated by earlier awards for her condition. It recommends
that claimant be granted temporary total disability benefits
from December 8, 1977, the date of the surgery, through Sep
tember 7, 1978.

The Board concurs with this recommendation.

ORDER

Claimant ie hcrQby gyantsJ t^ftiporary total disabilitycompensation from December 8, 1977 through September 7, 1978,
less time worked.

Claimant's attorney has previously been awarded a rea
sonable attorney's fee by the Ov;n  otion Order of February 28,
1978.

_ .526 >= = 



       
 

   
     

     
  

          
          

         
           

          
          

        
              
             

      
          

       
         
         

         
            
     

        
              

    
         

         
        

         

      

        
           

- ...... - ; .... ··.: 

·••-~f .. w 

. SAIF CLAIM NO. AC 386 
. ,; Ji: 

RALPH E. SCHWAB, CLAIMANT 
F. P. Stager, Claimant'i Atty. 
SAIF, ,Legal Services, Defense Atty. 
Own· Motion Determination 

· OCTOBER 30, 19 7 8 

.,. - .. -n,11 

On January 11, 1978 the Board issued its own Motion 
Order which remanded claimant's claim for a right knee injury 
suffered on January 10,.1966 to the State Accident Insurance 
Fund· to be accepted and for the payment of compensation, as 
provi9,ed by law, commencing on March 22, 1976 and until closed 
purgu2nE to thg provisions of ORB 656,Z76, le~i tim~ workea,
and aiso awarded claimant's attorney as a reasonable a~tor
ney's•fee a sum equal to 25% of the compensation which claim
ant may receive as a result of ·this order payable out of said 
compe~sation as paid, not to exceed $2;000. 

The .. ~ba•sis···for the reopening ·by the Own Motion Order was 
consideration of surgery for correction of claimant's right 
knee condili6ri: l\o~~vgr, fihig Qurg@ry has not. been done arnl 
the physicians involved are no longer a_dvising surgery. The 
evidence indicates claimant is able to walk approximately 12 
blocks, his knee moves to an arc of motion of 115° and, appar
ently, he is getting along adequately. 

Claimant has-some medial instability and he has received 
by an' order dated February 26, 1975 an award equal to 45% of the. 
right. leg for such disability. 

On-September 12, 1978 the employer request~d el~im ~log~ 
· ure and the Evaluation Division of the Workers' Compensation 
Department recommended that claimant be granted no additional 
award either for temporary total disability or p~rmanent partial 
disability. . 

The Board concurs with this.recommendation. 

\ ORDER 

Claimant's claim for'a compensable injury issued on Jan
uary 10, 1966 is hereby closed with no further award for dis
ability. 

I 

_I l-----=---~-I _ 

OCTOBER 30, 1978’ SAIF CLAI NO. AC 386
■

RALPH E. SCHWAB, CLAI ANT
F. P. Stager, Claimant's Atty.
SAIF, Legal Services, Defense Atty
Own-  otion Determination

On January 11, 1978 the Board issued its Own  otion
Order which remanded claimant's claim for a right knee injury
suffered on January 10,.1966 to the State Accident Insurance
Fund- to be accepted and for the payment of compensation, as
provided by law, commencing on  arch 22, 1976 and until closed
purguant to tho provisions of 0R5 656i 278, less tifi'? work d,
and also awarded claimant's attorney as a reasonable attor
ney ' s * fee a sum equal to 25% of the compensation which claim
ant may receive as a result of this order payable out of said
compensation as paid, not to exceed $2,000.

The"'basis" for the reopening -by the Own  otion Order was
consideration of surgery for correction of claimant's right
knee conditifirt) haweusF, thlg gurgery has not- been done and
the physicians involved are no longer advising surgery. The
evidence indicates claimant is able to walk approximately 12
blocks, his knee moves to an arc of motion of 115® and, appar
ently, he is getting along adequately.

Claimant has'some medial instability and he has received
by an' order dated February 26, 1975 an award equal to 45% of the
right, leg for such disability.

On ■ September 12, 1978 the employer request6d fllailH Clos
ure and the Evaluation Division of the Workers' Compensation
Department recommended that claimant be granted no additional
award either for temporary total disability or permanent partial
disability.

' The Board concurs with this recommendation.

ORDER
Claimant's claim for a compensable injury issued on Jan

uary 10, 1966 is hereby closed with no further award for dis
ability.
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      CASE NO. 77-1163 

DOROTHY TIPTON, CLAIMANT 
Holmes~ Y~ffi~B, Claimant's AtEy~. 
SAIF, Leg~l Services, Defense Attys. 
Request for Revi~w by Claimant 

OCTOBER 3 0 , · 19 7 8 

Reviewed by·Board Members Wilson and .Moore. 

Claimant seeks Board review of the Administrative Law 
Judge's {ALJ) order which granted her an award of compensation 
equal to 208° for 65% unscheduled disability for her low back 
injury. ClJim~~t contends this award is inadequate. 

The Board would affirm and adopt the factual findings 
as set forth in the ALJ's Opinion _and Order, dated February 23, 
1978, a copy of which is attached hereto and, by this reference, 
made a part of this order. However, the Board finds, based upon· 
the medical evidence, that claimant is entitled to a larger 
award of compensation for her low back injury. Claimant is un
able to perform any of her former forms of employment; she is only 
capable of light employment. 

The Board,~~~~~ on a compartBon of th~ f~ctQ in thig 
case with similar cases, concludes claimant is entitled to an 
award of compensation equal to 256° for 80% of the maximum for 
unscheduled disability. 

ORDER 

The ALJ's order, date_d February 23, 1978, is modified·. 

Claimant is granted an award of compensation equal to 
256° for 80% unscheduled disability for her back injury. This 
is in lieu of the award made by the order of the ALJ which is 
affirmed in all other respects. 

Claimant's attorney is granted as a reasonable attor
ney's fee for his services at Board review a sum equal to :25% 
of the increased compensation granted by this order, payable 
out of said compensation as paid, not to exceed $2,300. 

_____________ .,. ..... ,,.. ___________ ~---~-------

DOROTHY TIPTON, CLAI ANT
Holm s & ^a[H65, Claimant'E Attys.
SAIF, Legal Services, Defense Attys.
Request for Review by Claimant

Reviewed by Board  embers Wilson and  oore,
Claimant seeks Board review of the Administrative Law

Judge’s (ALJ) order which granted her an award of compensation
equal to 208° for 65% unscheduled disability for her low back
injury, CluiWAht Contends this award is inadequate.

The Board would affirm and adopt the factual findings
as set forth in the ALJ's Opinion and Order, dated February 23,
1978, a copy of which is attached hereto and, by this reference,
made a part of this order. However, the Board finds, based upon'
the medical evidence, that claimant is entitled to a larger
award of compensation for her low back injury. Claimant is un
able to perform any of her former forms of employment; she is only
capable of light employment.

Th Board,- on 3 comparigon of th facts In thiscase with similar cases, concludes claimant is entitled to an
award of compensation equal to 256° for 80% of the maximum for
unscheduled disability.

ORDER
The ALJ’s order, dated February 23, 1978, is modified.

Claimant is granted an award of compensation equal to'
256° for 80% unscheduled disability for her back injury. This
is in lieu of the award made by the order of the ALJ which is
affirmed in all other respects.

Claimant's attorney is granted as a reasonable attor
ney's fee for his services at Board review a sum equal to '25%
of the increased compensation granted by this order, payable
out of said compensation as paid, not to exceed $2,300.

WCB CASE NO. 77 1163 OCTOBER 30, '1978-



     
   

    
    
    

      
       

        
       

         
             

         

  
          

      
  
    
    
    

      
         
         
            
           

          
         

          
           
        
           

          
   

         
           

       
          

CASE _NQ. 77-7857 

OLETA UNDERWOOD, CLAIMAN+ 
Dye & Olson, Claimant's Attys. 
SAIF, iegal Services, Defense Aitys. 
Request for Review by Claimant 

OCTOBER 30, 1978 

Reviewed·by Board Members Wilson and Moore. 

I a 

Claimant seeks Board review 6f'•'the Administrative Law 
Judge's (ALJ) order which granted her compensation equal to 
]2° £er 10~ unschgdul@d neck and ilhQij1~~r disabiliti. 

The Board, after de novo review, affirms and adopts 
the Opinion and Order of the ALJ, a copy of which is attached 
hereto and, by this reference, is made a part hereof. 

ORDER 

The order of the ALJ, dated June 26, 1978, is affirmed. 

WCB CASE NO. 78-351 

KEITH WARD, CLAIMANT 
John D. Ryan, Claimant's Atty. 
SAIF, Legal Services, Defense Attys.· 
Request for Review by Claimant 

OCTOBER 30, · 1978 

Reviewed by Board Members Moore and Phillips • 

. Claimant seeks Board review of the Administrative Law 
Judge's (ALJ) order which granted claimant an award of compen
sation equal to 13.5° for 10% loss of his right foot. Claimant 
contends he is entitled: to an award of compensation for a back 
injury and to a greater award for his right foot injury. 

Claimant, a 41-year-old truck driver, on March 23, 1976, 
while, helping a customer, fell from a two-foot ladder injuring 
his right ankle and hitting his back on five-gallon paint cans. 
The hospital emergency room diagnosis was right ankle sprain. 
The claimant came under the care of Dr. Baldwin, who diagnosed 
a causalgia type pain and Sudeck's atrophy. He treated claimant 
with five sympathetic b.locks. 

, In August 1976 Dr. Baldwin indicated claimant was im
proving, but it would take several more months for a complete 

-recovery. 

Claimant was referred to the Disability Prevention Cen
ter in November 1976 arid discharged from there in January 1977. 

-529-
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WCB CASE .NQ. 77-7857 OCTOBER 30, 1978
OLETA UNDERWOOD, CLAI ANT
Dye & Olson^ Claimant's Attys.
SAIF, Legal Services, Defense Attys.
Request for Review by Claimant

Reviewed'by Board  embers Wilson and  oore.
Claimant seeks Board review oT'^the Administrative Law

Judge's (ALJ) order which granted her compensation equal to
32° fop 10% unsGhQduled n ck and shsuld r disability.

The Board, after de novo review, affirms and adopts
the Opinion and Order of the ALJ, a copy of which is attached
hereto and, by this reference, is made a part hereof.

ORDER , *
The order of the ALJ, dated June 26, 1978, is affirmed

WCB CASE NO. 78-351 OCTOBER 30, 1978
KEITH WARD, CLAI ANT
John D. Ryan, Claimant's Atty.
SAIF, Legal Services, Defense Attys,’
Request for Review by Claimant

Reviewed by Board  embers  oore and Phillips.
Claimant seeks Board review of the Administrative Law

Judge's (ALJ) order which granted claimant an award of compen
sation equal to 13.5® for 10% loss of his right foot. Claimant
contends he is entitled.to an award of compensation for a back
injury and to a greater award for his right foot injury.

Claimant, a 41-year-old truck driver, on  arch 23, 1976,
while, helping a customer, fell from a two-foot ladder injuring
his right ankle and hitting his back on five-gallon paint cans.
The hospital emergency room diagnosis V7as right ankle sprain.
The claimant came under the care of Dr. Baldwin, who diagnosed
a causalgia type pain and Sudeck's atrophy. He treated claimant
with five sympathetic blocks.

„ In August 1976 Dr. Baldwin indicated claimant was im
proving, but it would take several more months for a complete
recovery.

Claimant was referred to the Disability Prevention Cen
ter in November 1976 and discharged from there in January 1977.

j .529 _

' 

, 

= = 



         
           

         
           

     

        
         

          
            

          
          
       

       
    
        

            
            
         
         

   

       
           
          
            
         

         
      

        
   

         
          

        
        
        

     
          

           
            
              
           

         
             
           

        
          

  
 

D~- M~son indicated claimant had mild physical. disab{lity to 
his right ankle. He felt claimant was capable of light to mod
erately heavy work, but should avoid excessive walking or climb
ing at this time. Claimant was expected to make a complete 
recovery. No job change was recommended. · 

The consen~~~ Q~inion Wd5 that claimJnt dia ~6t have a 
vocational handicap as he possessed marketable skills and was 
able to return to one of his previous occupations. Claimant in
dicated he could drive a truck, do carpentry work and even do 
auto mechanics. He had owned and operated his own photography 
business for five years. However, claimant was referred to the Vo
cational Rehabilitation Division for job search skill training. 

In February 1977 claimant enrolled in a bookkeeping 

t.~~ning program, which hG oomplQtQd. 

Dr. Baldwin indicated in l~te February 1977 that claim
ant continued to have ankle pain on prol~nged standing and walk
ing on concrete. The ankle swelled toward the end of th~ day, 
but resolved by morning. Claimant still was not medically stat
ionary. Dr. Baldwin opined claimant would have some permanent 
disability in his ankle. 

The Orthopaedic Consultants also examined claimant. They 
noted claimant walked with a limp and, in addition to the com-
plaints he made to Dr. Baldwin, complained that he developed ~-
cramps in his foot and an increased feeling of coldness in his W 
right foot. They found clai~ant was not medically stationary 
arid suggested gait tr~ining and cord stretching at the Rehabil-
itation Institute of Oregon. Dr. Baldwin concurred. 

Claimant began this program but it was discontinued after 

h~ m~~~ed aeven aessions. 

Dr. Baldwin, on September 14, 1977, reported he found 
the same situation as before, to-wit: no objective level of sig
nificant disability and no reason to continue disability payments. 

A Determination Order dated January 5, 1978 awarded 
claimant compensation for temporary total disability from r.farch 
23, 1976 through December 1, 1977. 

Claimant began work on January 16, 1978 as a maintenance 
clerk. He performs various tasks requiring him to do a great 
deal of walking on a carpeted concrete floor. He stated his ankle 
pain was to the point that he hardly could stand at the end of 
the day. He uses a whirlpool, aspirin, pain medication and an 
elastic stocking to help reduce the pain and swelling. Claim-
ant said the ankle pain radiates up his leg into the calf and 
thigh every day, and he walks with a limp when in pain. 

Claimant also indicated he has a back problem. 
hurt his back in 1961 but felt h~ had fully recovered. 

-530-

He had 
He says 

Dr.  ason indicated claimant had mild physical, disability to
his right ankle. He felt claimant was capable of light to mod
erately heavy work, but should avoid excessive walking or climb
ing at this time. Claimant was expected to make a complete
recovery. No job change was recommended.

The consen^yg opinion was that claimant did have a
vocational handicap as he possessed marketable skills and was
able to return to one of his previous occupations. Claimant in
dicated he could drive a truck, do carpentry work and even do
auto mechanics. He had owned and operated his own photography
business for five years. However, claimant was referred to the Vo
cational Rehabilitation Division for job search skill training.

In February 1977 claimant enrolled in a bookkeeping
ttflining program; which ho oomplQtad.

Dr. Baldwin indicated in late February 1977 that claim
ant continued to have ankle pain on prolonged standing and walk-
ing on concrete. The ankle swelled toward the end of the day,
but resolved by morning. Claimant still was not medically stat
ionary. Dr. Baldwin opined claimant would have some permanent
disability in his ankle.

The Orthopaedic Consultants also examined claimant. They
noted claimant walked with a limp and, in addition to the com
plaints he made to Dr. Baldwin, complained that he developed
cramps in his foot and an increased feeling of coldness in his
right foot. They found claimant was not medically stationary
and suggested gait training and cord stretching at the Rehabil
itation Institute of Oregon. Dr. Baldwin concurred.

Claimant began this program but it was discontinued after
he missed seven sessions.

Dr. Baldv/in, on September 14, 1977, reported he found
the same situation as before, to-wit: no objective level of sig
nificant disability and no reason to continue disability payments.

A Determination Order dated January 5, 1978 awarded
claimant compensation for temporary total disability from  arch
23, 1976 through December 1, 1977.

Claimant began work on January 16, 1978 as a maintenance
clerk. He performs various tasks requiring him to do a great
deal of walking on a carpeted concrete floor. He stated his ankle
pain was to the point that he hardly could stand af the end of
the day. He uses a whirlpool, aspirin, pain medication and an
elastic stocking to help reduce the pain and swelling. Claim
ant said the ankle pain radiates up his leg into the calf and
thigh every day, and he walks with a limp when in pain.

Claimant also indicated he has a back problem,
hurt his back in 1961 but felt he had fully recovered.

-530-

He had
He says

#

m

• 



  

            
     

           
            

         
        
          

          
   

          
          

            
         

        
         

            
      

        

      

   
     

 
    
     

  

      
        

        
         

           
           

        
  

          
            
        

-·J 

f I 
i 

.,-.!A~•"-.. :;,:.~.--------------------~. -'I,·· - , • 

if he sits too long or bends over at work he.has trouble straight-
ening ,and has back pain. · ,ft¥i:n , 

The ALJ found that claimant was not entitled to any award 
of compensation for his .back claim based on the lack ~f medical 
evidence relating his back symptoms to his injury; however,the 
ALJ, after considering claimant's age, education, training an·d 
work experience, found that claimant was entitled to an award 
of compensation for 13.5° for 10% scheduled disability for his 
ankle injury .. 

The Board, after de novo review, concurs with the ALJ's 
findings and conclusions but notes that this is a scheduled in
jury. The test to be applied is loss of function. Dr. Baldwin 
found that claimant would have permanent impalrrnent ~n the· f6~ffl 
of arthro-fibrosis and chronic pain with standing and walking. 

The Board concludes that claimant has lost some function 
of his right foot and is entitled to the award of compensation 
the ALJ gave him for such loss. 

ORDER 

The ALJ's order, dated May 16, 1977, is affirmed. 

WCB CASE NO. 78-784 

JOHN A. AVDEEF, CLAIMANT 
Pozzi, Wilson, Atchison~ Kahn & O'Leary, 

~1almant 1s Ally~. 
Cheney & Kelley, Defense Attys. 
Request for Review by Employer 
Cross-appeal by Claimant 

OCTOBER 31, 1978 

Reviewed by .Boa:ra Members Moore and Phillips. 

The employer seeks Board review of the Administrative 
Law Judge's (ALJ) order which granted ctaimant compensation 
equal to 128° for 40% unscheduled per~anent ~artial disability 
and failed to find that he had been wrongfully denied special 
maintenance in order that he could continue his program of vo
cational rehabilitation. The employer contends the disability 
award is excessive. 

The Board,· after de novo review, affirms and adopts the 
Opinion and Order of the ALJ, a copy of which is attached 
hereto and, by this reference,,is made a part hereof. 

-531-
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if he sits too long or bends over at work he.has trouble straight
ening and has back pain. '

The ALJ found that claimant was not entitled to any award
of compensation for his back claim based on the lack of medical
evidence relating his back symptoms to his injury; however,the
ALJ, after considering claimant's age, education, training and
work experience, found that claimant was entitled to an award
of compensation for 13.5® for 10% scheduled disability for his
ankle injury. '

The Board, after de novo review, concurs with the ALJ's
findings and conclusions but notes that this is a scheduled in
jury. The' test to be applied is loss of function. Dr. Baldwin
found that claimant would have permanent impairment in the-
of arthro-fibrosis and chronic pain with standing and walking.

The Board concludes that claimant has lost some function
of his right foot and is entitled to the award of compensation
the ALJ gave him for such loss.

ORDER
The ALJ's order, dated  ay 16, 1977, is affirmed.

WCB CASE NO. 78-784 OCTOBER 31, 1978

JOHN A. AVDEEF, CLAI ANT
Pozzi, Wilson, Atchison; Kahn & O'Leary,
Claimant’s AttyS.

Cheney & Kelley, Defense Attys.
Request for Review by Employer
Cross-appeal by Claimant

Reviewed by Board  embers  oore and Phillips.
The employer seeks Board review of the Administrative

Law Judge's (ALJ) order, which granted claimant compensation
equal to 128° for 40% unscheduled permanent partial disability
and failed to find that he had been wrongfully denied special
maintenance in order that he could continue his program of vo-

! cational rehabilitation. The employer contends the disability
award is excessive.

The Board,' after de novo review, affirms and adopts the
Opinion and Order of the ALJ, a copy of which is attached
hereto and, by this reference,■is made a part hereof.

j__L -531-
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The order of the ALJ, dated April 28, 1978, is affirmed. 

Claimant's attorney is hereby granted a reasonable attor
ney's fee-for his s~rvices in connection with this Board-review 
in the am,9~nt Gf ~50, payabl@ by thg ~~rrier. ' 

WCB CASE NO. 77-5956 

DENNIS S. BOOKSHNIS, CLAIMANT 
Welch, Bruun, Gre~n & Garuao, 

Claimant's Attys. 
Jones, Lang, Klein, Wolf & Smit~, 

Defense Attys. 
Request for Review by Claimant 

OCTOBER 31, 19 78 

Reviewed by Board Members Wilson and Moore. 

Claimant seeks review by the Board of the order of the 
Administrative Law Judge (ALJ) which affirmed the Determination 
Order of September 16, 1977. Claimant contends he is perman
ently and totally disabled. 

Claimant is a deaf mute employed as a warehouseman who 
on January 22, 1977 felt back pain.while lifting boxes; it com
menced again while claimant was steam cleaning trucks~ 

Dr. Gill diagnosed low back strain with a possible her
niated disc and hospitalized claimant for two weeks for conser
vative care. 

On April 21, 1977 Dr. Goodwin diagnosed pre-existing 
degenerative changes of the thoracic and lumbar spine with 
spurring of considerable degree, and lumbar strain. He felt 
treatn1ent should be_ vigorous with encouragement for claimant 
to return to light work because the doctor felt the longer 
claimant was unemployed the harder it would be to get him back 
to work. 

On June 3, 1~77 Dr. £truckma~, who examinect clalmant, 
felt claimant had a low pain threshhold and the arthritis in 
a man of claimant's age indicated a rather advanced degenerative 
change and his symptoms would be progressive. Dr. Struckman 
believed that claimant's condition was medically stationary and 
his disability rated-as_mild'to moderate. He recommended that 
claimant be retrained for work not requiring heavy lifting, 
repetitive bending or prolonged sitting although he felt such 
restrictions were severe because claimant was a deaf mute. -
Claimant could never return to his regular occupation. 

-532-

ORDER
The order of the ALJ, dated April 2 1978, is affirmed
Claimant's attorney is hereby granted a reasonable attor

ney's fee-for his services in connection with this Board’review
in th aiii.9«nt of §50, payabl by th aa^vi r.

WCB CASE NO. 77-5956 OCTOBER 31, 1978
DENNIS S. BOOKSHNIS, CLAI ANT
Welch, Brmm, Gre^ft & CdlUSO,

Claimant's Attys,
Jones, Lang, Klein, Wolf & Smith,

Defense Attys.
Request for Review by Claimant

Reviewed by Board  embers Wilson and  oore.
Claimant seeks review by the Board of the order of the

Administrative Law Judge (ALJ) which affirmed the Determination
Order of September 16, 1977. Claimant contends he is perman
ently and totally disabled..

Claimant is a deaf mute employed as a warehouseman who
on January 22, 1977 felt back pain’while lifting boxes; it com
menced again while claimant was steam cleaning trucks.

Dr. Gill diagnosed low back strain with a possible her
niated disc and hospitalized claimant for two weeks for conser
vative care.

On April 21, 1977 Dr. Goodwin diagnosed pre-existing
degenerative changes of the thoracic and lumbar spine with
spurring of considerable degree, and lumbar strain. He felt
treatment should be vigorous with encouragement for claimant
to return to light work because the doctor felt the longer
claimant was unemployed the harder it would be to get him back
to work.

On Jun 3, 1977 Dr. Struckmaft, who examined claimant,felt claimant had a low pain threshhold and the arthritis in
a man of claimant's age indicated a rather advanced degenerative
change and his symptoms would be progressive. Dr. Struckman
believed that claimant's condition was medically stationary and
his disability rated•as .mild ‘to moderate. He recommended that
claimant be retrained for work not requiring heavy lifting,
repetitive bending or prolonged sitting although he felt such
restrictions were severe because claimant was a deaf mute.
Claimant could never return to his regular occupation.

-532-
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On July 15, 1977 claimant declined the services of 
the Vocational Rehabilitation-,"D.iv.ision. 

. = 

On September 16, 1977 a Determination Order granted 
clainant 48° for 15% unscheduled low back disability. 

On ~-larch 30, 1978 ~r. Hovev, a rehab.1.litatl.on coun
selor, opined claimant was unfeasible for any vocational·. 
rehabilitation services. On April 6, 1978 Dr. Jastak, after 
examining claimant, was of the opi~i~n that due to claimant's 
deaf-mute condition, education, motivation and his past work 
experiences, claima~t was not retrainable. 

Claimant went to oral school for 10 years and to deaf 
~~b99l 4 years. His past work experiences ha~e been drivin~ 

oil trucks, working in a bag factory and working ~t ~Qktron1x. 

Claimant testified, through his daughter, that his 
present problems are pain in the left leg, hip, neck, back 
and headaches. 

Films were shown at the hearing which rebutted some of 

the testimony or clalmant a~ to hig limitations and alaQ tb~ 
testimony of ·his daughter. 

The ALJ found claimant had been adequately compensated 
by the award granted by ·the Determination Order and he affirmed 
that award._ .... _ .\ 

The Board, on de nova review, finds that the award of 
the Determination Order is inadequate -to properly compensate 
claimant for his loss of wage earning capacity. Claimant is 

now precluded from all h~avy manual labor whiGh w~~ th~ only 
work claimant has ever done. 

The Board believes an award of 96° for 30% unscheduled 
low back disability would more fairly compensate claimant and 
it would further urge the Field Services Division of the Work
ers I Compensation Department to fina-·an on-the-job training 
position for claimant because claimant's pre-existing conditions 
are handicapping his prospects of employment in the labor mar
ket .. 

ORDER 

The order of the ALJ, dated June 6, 1978, is hereby 
modified. 

Claimant is her~by granted an award of 96° for 30% 
unscheduled low back disability. This award is in lieu of the 
award made by the Determination Order dated September 16, 
1977 which was affirmed: by the ALJ. 

y '

On July 15, 1977 claimant declined the services of
the Vocational RehabilitationvDivision.

On September 16, 1977 a Determination Order granted'
claimant 48° for 15% unscheduled low back disability.

On  arch 30, 1978  r. Hovey, a rehabilitation coun
selor, opined claimant was unfeasible for any vocational
rehabilitation services. On April,6,_ 1978 Dr. Jastak, after
examining claimant, was of the opinion that due to claimant's
deaf-mute condition, education, motivation and his past work
experiences, claimant was not retrainable.

Claimant went to oral school for 10 years and to deaf
g^hpol 4 years. His past work experiences have been driving
oil trucks, working in a bag factory and working Sfc TQlCtronlX.

Claimant testified, through his daughter, that his
present problems are pain in the left leg, hip, neck,, back
and headaches.

Films were shown at the hearing which rebutted some of
the testimony of claimant dS tO hlS lilHitAtiOIlS Slid dlSW
testimony of'his daughter.

The ALJ found claimant had been adequately compensated
by the award granted by the Determination Order and he affirmed
that award

The Board, on de novo review, finds that the award of
the Determination Order is inadequate 'to properly compensate
claimant for his loss of wage earning capacity. Claimant is
now precluded from all hsavy manual Idtior whlch was th? only
work claimant has ever done.

The Board believes an award of 96° for 30% unscheduled •
low back disability would more fairly compensate claimant and
i-t would further urge the Field Services Division of the Work
ers' Compensation Department to find*“'an on-the-job training
position for claimant because claimant's pre-existing conditions
are handicapping his prospects of employment in the labor mar
ket.

ORDER
The order of the ALJ, dated June 6, 1978, is hereby

modified.
Claimant is hereby granted an award of 96° for 30%

unscheduled low back disability. This award is in lieu of the
award made by the Determination Order dated September 16,
1977 which was affirmed, by the ALJ.

.^533-



         
           
          

    

       

  
    
    
    

      

                 
          

            

         
          

            
                      

          
            
            

        
         

    
          

          
   
         

      
      

       

          
         
          
    

          
          

        

1s·attorney is granted as a reasonable attor
ney's fee, a sum equal to 25% of the increased compensation 
gr~nted by this order, payable out of said compensation as 
paid, not to exceed ~2,300. 

, wrn ~AsE No. 77-7390 

RICHARD VAUGHN, CLAIMANT 
Burton J. Fallgren, Claimant's Atty. 
Cheney & Kelley, Defense Attys. 
Request for Review by Claimant 

OCTOBER 31, 1978 

Review<::d by Board I-Iembers 1Hlson and Phillips. 

Cl~imJnt QQGkg Qoatd review ol the Administrative Law 
Judge's (ALJ) order which affirmed the denial of his clam. 
Claimant contends that on September 13, 1977 he suffered either 
an aggravation of his Nay 9, 1977 injury or a new industrial 
injury. 

Claimant, a 55-year-old meat worker, on Hay 9, 1977, 
fell and wrenched his back, left arm, left shoulder and neck. 
He returned to work in June. On October 13, 1977 he began having 
pain ~nth~ ohoulder, neck and uppgr back b~~~lise lhe work load 
had increased. The following day at work, the pain in his 
shoulder and neck became progressively worse and moved to his 
chest. The next day he was hospitalized and missed two weeks of 
work. He again returned to work but left on November 13, 1977 
because of pain in the arm, shoulder and neck. 

Dr. Stron~, on October~?, l~77, diagnooed a prob@blQ 
gastric distention, mimicking cardiac pain. 

On October 18, 1977 Dr. Strong felt there was no rela
tionship between his illness and his employment. He did not 
consider this industrially related. 

Dr. Fisher, on October 21, 1977, ruled cut cardiac 
ischemic disease, but scheduled a stress test. 

Claimant's claim for an apparent he~,t dttack was d@~ 
ni~d on October 24, 1977 by the employer/carrier. 

On October 28, 1977. Dr. Strong reported the stress test 
revealed no evidence of cardiac disease or upper gastrointestinal 
disease. He felt claimant's problem was probably a chest wall 
problem related to his work. 

Or. Fisher, on November 9, 1977, diagnosed a chest 
wall syndrome which he believed arose out of claimant's em
ployment because claimant had been in a crouched position 

___________ -5.3.4::.-------------------

ClSirnant' s ■ attorney is granted as a reasonable attor
ney's fee, a sum equal to 25% of the increased compensation
granted by this order, payable out of said compensation as
paid, not to exceed $2,300.

' WCB dk§E NO. 77-7390 OCTOBER 31, 1978

RICHARD VAUGHN, CLAI ANT
Burton J. Fallgren, Claimant's Atty.
Cheney & Kelley, Defense Attys.
Request for Review by Claimant

Reviev/ed by Board  embers Wilson and Phillips.

■ Claimant, s  ks review ol the Administrative LawJudge's (ALJ) order which affirmed the denial of his claim.
Claimant contends that on September 13, 1977 he suffered either
an aggravation of his  ay 9, 1977 injury or a new industrial
injury.

Claimant, a 55-year-old meat worker, on  ay 9, 1977,
fell and wrenched his back, left arm, left shoulder and neck.
He returned to work in June. On October 13, 1977 he began having
pain in ths ahould i, n ck and upp r back bsaaus the work loadhad increased. The following day at work, the pain in his
shoulder and neck became progressively worse and moved to his
chest. The next day he was hospitalized and missed two weeks of
work. He again returned to work but left on November 13, 1977
because of pain in the arm, shoulder and neck.

Dr. Strong, on October 15, i?77j diagnObCd d piOteblQ
gastric distention, mimicking cardiac pain.

On October 18, 1977 Dr. Strong felt there was no rela
tionship between his illness and his employment. He did not
consider this industrially related.

Dr. Fisher, on October 21, 1977, ruled cut cardiac
ischemic disease, but scheduled a stress test.

Claimant's claim for an apparent attdCk Wd3.
nied on October 24, 1977 by the employer/carrier.

On October 28, 1977. Dr, Strong reported the stress test
revealed no evidence of cardiac disease or upper gastrointestinal
disease. He felt claimant's problem was probably a chest wall
problem related to his work.

Dr. Fisher, on November 9, 1977, diagnosed a chest
wall syndrome which he believed arose out of claimant's erra-
ployment because claimant had been in a crouched position

^5.3.4-
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for an extended period of time. 
·~·~,~~q.. t 

Dr. Harrison, clairnant 1 s· treating physician for his 
May 1977 injury, reported on November 30, 1977 he felt claim 
ant's problems were the sequelae of his May injury. 

On December 15, 1977 Dr. Miller indicated claimant's 
syDptoms were compatible with a mild, chronic, trapezius strain 
or possibly cervical radiculopathy. He felt claimant's exper
ience in October was part of his recurring symptoms related 
to his cervical radiculopathy. 

Drs. Harrison, Strong and Fisher all believed claim
ant's condition and the resulting hospitalization in October 
i977 were not associated with hisi ~,ray 1977 injury. 

The ALJ found that the greater weight of the medical 
evidence did not support either an aggravation claim or a new· 
injury on September 14, 1977. No specific diagnosis was suf~ 
ficient to establish that claimant had suffered a new injury. 

The Board, after de novo review, concurs with the ALJ. 
Dr. Harrison, claimant's. treating physician for his May 1977 
injury, clearly states claimant's condition on September 14, 
1977 W~~ n9t related to the May f977 injury, thus there has 
been no aggravation of that injury. The new injury claim also 
must fail based on the lack of medical evidence. Dr. Strong 
did not consider it to be industrially related; he later co~
cluded claimant's prdblem was probably related to the chest 
wall and related to claimant's work. No specific diagnosis 
has been made. No medical causation.has been shown, only con
clusions of such causation. 

The Board finds claimant failed to prove he sustained 
a new injury on October 14, ·1977. 

ORDER 

The ALJ's order, dated May 4, 1978, is affirmed • 

• 
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for an extended period of time.
Dr. Harrison, claimant‘s’ treating physician for his

 ay 1977 injury, reported on November 30, 1977 he felt, claim
ant’s problems were the sequelae of his  ay injury.

On December 15, 1977 Dr.  iller indicated claimant’s
symptoms were compatible with a mild, chronic, trapezius strain
or possibly cervical radiculopathy.' He felt claimant's exper
ience in October was part of his recurring symptoms related
to his cervical radiculopathy.

Drs. Harrison, Strong and Fisher all believed claim
ant's condition and the resulting hospitalization in October
1971 w r not associat d with his May 1977 Injury. .

The ALJ found that the greater weight of the medical
evidence did not support either an aggravation claim or a new*
injury on September 14, 1977. No specific diagnosis was suf
ficient to establish^that claimant had suffered a new injury.

The Board, after de novo review, concurs with the ALJ.
Dr. Harrison, claimant's. treating physician for his  ay 1977
injury, clearly states claimant's condition on September 14,
1S77 WAS related to the  ay 1977 injury, thus there hasbeen no aggravation of that injury. The new injury claim also
must fail based on the lack of medical evidence. Dr. Strong
did not consider it to be industrially related; he later con
cluded claimant's problem was probably related to the chest
wall and related to claimant’s work. No specific diagnosis
has been made. No medical causation, has been shown, only con
clusions of such causation.

The Board finds claimant failed to prove he sustained
a new injury on October 14, 1977.

ORDER
The ALJ's order, dated  ay 4, 1978, is affirmed.
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Determination on 
Determination on 
Determination on 

1970 back claim: A. Kephart-------------
1971 back claim: R. Mata---------------~ 
1972 back claim: H. Peabody-------------
1970 back claim: R. StRrk~ mm~~~~--------

6 
165 

41 
]]7 

1968 broken ankle: L. Chase------------- 204 
1967 claim: L. Dazzy -------------------- 441 
1971 claim: L. Leetch------------------- 391 
1965 claim: 11!. McFarland ---------------- 201. 
1969 claim: J. Morland ------------------- 520 
1970 claim: A. Ruszkowski--------------- 526 
1966 claim: R. Schwab-------~----------- 527 
1971 claim: T. Touieen -~---------------- 65 
1969 cluirn: J. Wood--------------------- 224 
l ~ G 7 el])O\'! cla.irn: C. \\!yant ........... ""'--- ----- log 
1952 foot claim: O. Christopher--------- 328 
1966 foot claim: J. Mizar--------------- 187 
1959 foot claim: M. Veelle -------------- 481 

Determination on 1971 gunshot wound: D. Clough----------- 205 
Determination on 1970 head claim: D. Arm~trong ----------- 66 
Determination on 1971 head and neck claim: D. Fry-------- 207 
Determination on hemorrhoid claim increased to total 

di~ability! J. Young-------------------------------- 194 
Determination on 1969 knee claim: R. Inman--------------- 81 
Determination on 1971 knee claim: K. Morgan-------------- 40 
Determination on 1968 knee claim: F. Reid---------------- 60 
Determination on 1969 knee claim: T. Rodriguez----------- 405 
Determination on 1970 knee claim: J. Standard------------ 9 
Determination on 1937 knee claim: N. Zeller-------------- 196 
Detc,mination on leg cl~irn: F. RQid "~~~~----------------- 179 
Determination on 1964 leg claim: J. Robinson------------- 422 
Determination on 1964 logging accident: R. Bernard------- 92 
Determination on 1971 toe claim: W. Gatens --------------- 114 
Determination of total disability: R. Kindred------------ 288 
Determination rescinded: K. Morgan----------------------- 188 
Dr. Rinehart treatment: B. Glenn------------------------- 390 
Heart claim death remanded for hearing: F. Johlke -------- 164 
Increased to total disability on 1956 claim: J. Slonecker 250 
Leg: injury of 1954: D_. Barnett ---------------------------- 294 
Knee claim reopened: B. Sell----------------------------- 473 
Merry-go-round criticized: H. Short---------------------- 368 
Order revised: E. Pietrok---------~---------------------- 404 
Order revised and fee allov1ed: G. Thorn ------------------ 292 
Permanent total disability canceled after ten years where 

back to work: D. Wright----------------------------- 238 
Reconsideration denied: B. Foss-------------------------- 382 
Reconsideration of total disability abandoned: C. Thorn -- 191 
Referred for hearing: E. 
Referred for hearing: P. 
Referred for hearing: W. 
Referred for hearing: A. 
Referred for hearing: M. 
Referred for hearing: M. 

Hazlett -~-----------------------
Greiner -------------------------
Krueger -------------------------
Leach ----~----------------------
Luttrell ------------------------
Morris --------------------------
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211 
347 

39 
416 
230 
289 

/2 

Determination on 197 0 back claim: A. Kephart--------------- 6
Determination on 1971back claim: R.  ata----------------- 165
.De.termination on 1972 back claim: H. Peabody--------------- 41
^Determination so i?7o bacJi Claim: R. StarkE 337‘Determination on 1968 broken ankle: L. Chase-------------- 204
Determination on1967 claim: L. Dazzy----------------------- 441
Determination on1971 claim: L. Leetch---------------------- 391
Determination on1965 claim: W.  cFarland ------------------ 201
Determination on1969 claim: J.  orland--------------------- 520
Determination on1970 claim: A. Ruszkowski------------------- 526
Determination on1966 claim: R. Schwab-------- 527
Determination on1971 claim: T. Tou'reen -------------------- 65
Determination on1969 claim: J. Wood------------------------ 224
Determination on 12§7 ell30vj Claim: C. Rvant—- - - - - 109
Determination on 1952 foot claim: 0. Christopher------------ 328
Determination on 1966 foot claim: J.  izar-------------------187
Determination on 1959 foot claim:  . Veelle------------------481
Determination on 1971 gunshot v;ound: D. Clough------------- 205
Determination on 1970 head claim: D. Armstrong------------ 66
Determination on 1971 head and neck claim: D. Fry---------- 207
Determination on hemorrhoid claiiii increased to total

disability! J. Young - - - - - - - - - - - - - - - - - - - - - - - 194
Determination on 1969 knee claim: R. Inman----------------- 81
Determination on 1971 knee claim: K.  organ---------------- 40
Determination on 1968 knee claim: F. Reid------------------ 60
Determination on 1969 knee claim: T. Rodriguez-------------- 405
Determination on 1970 knee claim: J. Standard-------------- 9
Determination on 1937 knee claim: N. Zeller------------- 196
Pststminstion on leg clnim; F. Roid »«---- - - - - - - - - - - - 179
Determination on 1964 leg claim: J. Robinson----------------422
Determination on 1964 logging accident: R. Bernard ------- 92
Determination on 1971 toe claim: VI. Gatens------------------ 114
Determination of total disability: R. Kindred ------------- 288
Determination rescinded: K.  orgaii-------------------------- 188
Dr. Rinehart treatment: B. Glenn ---------------------------- 390
Heart claim death remanded for hearing: F. Johlke --------- 164
Increased to total disability on 1956 claim: J. Slonecker 250
Leg; injury of 1954 : D,. Barnett------------------------------ 294
Knee claim reopened: B. Sell-------------------------------- '473
 erry-go-round criticized: H. Short ------------------------ 368
Order revised: E. Pietrok-----------,------------------------ 4 04
Order revised and fee allowed: G. Thorn-------------------- 292
Permanent total disability canceled after ten years where

back to work: D. Wright-------------------------------- 238
Reconsideration denied: B. Foss ----------------------------- 382
Reconsideration of total disability abandoned: C. Thorn -- 191
Referred for hearing: E. Hazlett ----------------------------- 211
Referred for hearing: P. Greiner ----------------------------- 347
Referred for hearing: W. Krueger ----------------------------- 39
Referred for hearing: A. Leach ------------------------------- 416
Referred for hearing:  . Luttrell --------------------------- 230
Referred for hearing:  .  orris ------------------------------ 289
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Referred for hearing: D. Rowden -----------------··--·------...., ·190 
F.~1:~rred for hear in~: J. Witt ----:----------------------------:-:. 17;7 
Rejecting employer under old Employer's Liability Act not 

subject to further liability: A. Chaffin--------~---- 397 
Reopened 1966 back case: R. Hansen------------------------ 5 
Reopened 1969 back claim: J. Crby ..;----------,-----------·--- 183 
Reopened 1956 back claim: D. -Davis---------:---------------- 94 
Reopened 19 6 7 back claim.: J. Huston --:::.::.:------------------- 186 
Reopened 1968 back claim: D. Lisonbee--------------------- 9 
Reopened 1967 back claim: J. Pinkard---------------------- 84 
Reopened 1962 back claim: W. Smith------------------------ 336 
Reopened 197 3 back· claim: . R. Webs-1:e~ _;i __________ ~;:;•••••••••• .11 
Reopened i971 claim: J. Beatty----~----------------------- 410 
Reopened 1960 claim: C. Brewster-------------------------- 395 
Reopened 1970 claim: D. Heck------------------------------ 184 
Reopened 1968 ·claim: K. Lawson ---------------------- .----- 8 
Reopened 1944 claim: L·. Radford--------------------------- 43 

•- . -- '·• Reopened 19 69 claim:· T. Rodriguez ----·-=.:::.__________________ 64 
Reopened 1972 claim: D, Szabo--------~-------------------- 478 
Reopened 1966 claim for foot surgery: W. Buckley---------- 327 
Reopened 1969 claim for tail area surgery: ·T. Harper------ 77 
Reopened 1964 claim where multiple old injuries: A. Burgato 202 
Reopened 1953 eye claim: M. Bischoff---------------------- 433 
Reopened finger claim: N. Cole---------------------------- 182 
Reopened 1972 leg claim: F. Raines-------------------~---- 335 
Reopened where original file lost: s. Hutcheson----------- 263 
Settled for $10,000: w. Sorenson-------------------------- 252 
Settlement of. $27,500 set aside: W. Whitt _____________ J ____ 192 
Thumb claim from 1972: P. Ricks--------------------------- 471 

PENALTIES AND FEE~ 

Affirmed: T. Reynolds------------------------------------- 524 
Affirmed: F. Steinbeck------------------------------------ 311 
Allowed over chiropractor's bills: B. Trow---------------- 338 
Allowed over refusal to pay medical: H. Smith------------- 459 
Delayed denial: L. Fleming-------------------------------- 48 
Delayed processing: L. Henry------------------------------ 315 
Fee allowed on reconsideration: F. Hagen------------------ 401 
Fee by fund: C. Thorn------------------------~------------ 292 
Fee of $1,000 allocated b~tween different attorneys: 

D. Simpson----------------.--------------------------- 53 
Fee of $1,000 reduced: P. Ferris------------~----:---------- 281 
Fee reduced to $500 from $1,000: J. Silsby---------------- 89 
Penalty allowed: J. Cozart-------------------------------- 199 
Penalty and fee for delayed denial even where denial upheld: 

C. Baker ----------- .---------------------------------- 67 
Penalty of 10% allowed: R. Broderick------------~--------- 70 
Penalty of 10% for late acceptance: R. Devault------------ 241 
Request·for closure protects against claim for failure to 

process: H. Allen------------------------------------ 463 
Settled: L. Fleming--------------------------------------- 259 
Withholding check after garnishment: J. Jones------------- 413 
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Reopened 1969 claim for tail area surgery: -T. Harper ------ 77
Reopened 1964 claim where multiple old injuries: A,Burgato 202
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Reopened where original file lost: S. Hutcheson ------------ 263
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Allowed over chiropractor's bills: B. Trow ------------------ 338
Allowed over refusal to pay medical: H. Smith-------------- 459
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Fee allowed on reconsideration: F. Hagen -------------------- 401
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Fee of $1,000 allocated between different attorneys:
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Fee of $1,000 reduced: P. Ferris------------- ---------------- 281
Fee reduced to $500 from $1,000 : J. Silsby------------------ 89
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Penalty and fee for delayed denial even where denial upheld:
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?ERMANENT"PARTIAL DISABILITY 

(1) Arm arid Shoulder 
J (2) Back 

.. 

. ( 3} Foot 
(4) Leg 
( 5) Nr:1ck and IiQAd 
( 6) Unclassified 

(1) ARM AND SHOULDER 

~rm: 90% for sprain: J. Albert--------------------------- 128 
!\rm and .shoulder: 25% on multip,l~ 9J.7-,i!11~i Ii, ~t~w~.t ------ 67J 

( 2) BACK 

Back: 
Back: 

' 
60% affirmed where want total: V. Abrego-----------
20% affirmed where must avoid heavy lifting: , 

H. Craft----------------------------------------------
Back: 60i affirmed in five pages: V. Dupont-------------
Back: 20% affirmed: L. Hanson-------------~-------------
Back: 85% affirmed: C. Harris~--------------~------------

~ack: 96, afllrmeJ: R. Rlmer ----------------------------
Back: 35% affirmed: J. l'lillic1ms ··"'."------------------------
Back: 25% for chronic sprain: 13_ McWilliams -------------
Back: none on reduction: R. ,Jone:::--------------·----------
Back: 20% ori five-page increase from nothing: C. Monroe -
Back: 30% on increase for truck driver who can't drive: 

C. Bilow ----------------------------------------------
Back: 30% on increase where claim fatal disability: 

D. Bookshnis ------------------------------------------
Back: 60% on increase for mild ~o moderate disability: 

R. Brady----------------------------------------------
Back: 10% on increase: R. Finch-------------------------
Back: 70% on increase: W. Mandley-------~---------------
Back: 40% on increase where walk with cane: D. Mciver---
Back: 30% on increase: M. Ober -------- ------ · · ---------
Back: ~0% on increase: M. Overstreet--------------------
Back: 80% on increase: D. Tipton------------------------
Back: 75% on large increase for inability to work: 

447 

4 6 7 
354 

17 
15G 

30 
276 
248 
486 
417 

148 

532 

342 
358 

28 
118 
J. 01 
124 
528 

R. Dowell---------------------.----------------------- 136 

Back: 20% on reduction: R. Burkhart---------------------- 256 
Back: 60% on reduction from total: l\7. Collins---=---------- 300 
Back: 35% on reduction in four pages: E. Douglas--------- 110 
Back: 35% on reduction for mild disability: P. Perris---- 281 
Back: 65% on reduction: L. Frasure----------------------- 383 
Back} 40% on reduction for mildly moderate disability: 

.I\I. Coins · -- ------------ -- : --------- ---------- .------ --- 15 O 
Ba6k: 25% on reduction where retrainable: V. Johnson----- 411 
Bact: 25% on reduction: R. Martin------------------------ .231 
Back: 60% on reduction for mciderate disability: C. Oakes - 521 
Back: 25% on reduction from 35%: 0. Osborne-------------- 469 
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PER ANENT-PARTIAL DISABILITY

(1) Arm and Shoulder
y (2) Back'

(3) Foot
(4) Leg
(5) N@ck and Hoad(6) Unclassified

(1) AR AND SHOULDER

\rm: 90% for sprain: J. ]
^rm and .shoulder: 25% on multiple claimj; p, ----

(2) BACK

128
273

Back: 60% affirm d wh r want total: V. Abr go 447
Back: 20% affirm d wh r must avoid h avy lifting:

H. Craft 4 67
Back: 6 0% affirm d in fiv pag s: V. Dupont 354
Back: 20% affirm d: L. Hanson : 17
Back: 85% affirm d: C. Harris 156
Back: ai:^irm c5: R. Rim r 30
Back: 35% affirm d: J. Williams 276
Back: 25% for clironic sprain: B. McVJilliams 248
Back: non on r duction: R. Jon s 4 86
Back: 20% oh fiv -pag incr as from nothing: C. Monro 417
Back: 3 0% on inci' as for truck driv r who can’t driv :

C. Bilow ; 148
Back: 30% on incr as V7h ra claim total disability:

D. Bookshnis 532
Back: 60% on incr as for mild to mod rat disabilit}^

R. Brady 342
Back: 10% on incr as : R. Finch 358
Back: 70% on increase: V4.  andley--------------------------- 28
Back: 40% on incr as wh r walk with can : D. Mclv r 118
Back: 30% on incr as :  . Ob r- - - - - '- - - - ^- - - - - - 101Back: 10% on incr as : M. Ov rstr  t 124
Back: 80% on incr as : D. Tipton 528
Back: 75% on larg incr as for inal^ility to work:

R, Dow ll 136
Back: 20% on r duction: R. Burkhart 256
Back: 60% on r duction from total: W. Collins ^ 300
Back: 35% on r duction in four pag s:E. Douglas 110
Back: 35% on r duction for mild disability: P. F rris 281
Back: 65% on reduction: L. Frasure 383
Back: 40% on r duction for mildly mod rat disability:

M. Coins' . 150
Back: 25% on r duction wh r r trainabl : V. Johnson 411
Back: 25% on r duction: R. .^lartin .231
Back: 60% on r duction for m.dd rat disability: C. Oak s 521
Back: 25% on r duction from 35%: 0. Osborn 469
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Back: 75% on reduction: A. Richardson--~-------~--~-----
Back: 10% on reduction from 30%: c~ Ross---------------~
Back: 25~ on retlUGtiQn ~r9m 40%: J. Russell·--------------
Back: 20% on reduction: D. Vancil------------' _________ ·~ 
Back: 60% on reduction where no ~utgery: S. Wetzel------
Back: 10% on reduction in three-page opinion: G. Winslow -
Back: 70% on settlement: D. Davidson--------------------
Back: 10% where use transcutaneous stimulator: M. Mack --
Back and leg: •55% and ~5% after reduction: B. Smith------

(3) FOOT 

309 
221 
439 
326 
497 
105 
109 

82 
474 

Foot: 10% for pain: K. Ward------------------------------ 529 

(4) LEG 

\Leg: 
Leg: 
Leg: 
Leg: 
Leg: 

60% affirmed: L. Tipton-----------------------------
25% and 10% on reduction: L. Misner-----------------
15% for knee: W~.~alloway ---------------------------
10% for sore knee: P. Maney----=--------------------
10% where can play college basketball: D. Hartshorne 

(5) NECK AND HEAD 

33 
~66 

98 
519 
260 

Neck: 15% on reduction: V. Franklin---------------------- 495 

(6) UNCLASSIFIED 

Angina: 50% affirmed: C. Duffy--------------------------- 329 
Brain dam~g~i 2Q% after contusion: R. Finley~------------ 96 
Brain damage: 40% on increase: H. Kelly-----------~------ ]19 
Dermatitis: 40% on increase: R. McNutt --~---------------- 121 
Hemorrhoids: 35% on increase: R. Howard------------------ 213 
Hernia: 20% affirmed: C. Teal---------------------------- 479 
Lung: 10% for welder: J. Zeller-------------------------- 312 
Multiple injuries of forearms, legs, and body: H. Beaupre - 144 
Skin: 5% where refuse rehabilitation: J. Jones-------~--- 517 

PROCEDURE 

Abatement pending reconsideration: A. Johnston------------ 402 
Abatement to permit late filing of brief: E. Foster------- 442 
Attorney malpractice not good cause: S. Johnson----------- 332 
Bitter criticism of merry-go-round procedure: H. Short---- 368 
Delayed denial excused where pay time-loss: o. Robertson -- 269 
Disqualification of judge after hearing is tardy: J. Dil 

J. Dilworth------------------------------------------- 380 
Dissent on double payment issue: G. Taylor---------------- 374 
Garnishment of benefits: J. Jones--~---------------------- 413 
Late briefs not considered: W. Townsend------------------- 54 
Mandate spread: · R. Pick----------------------------------- 334 
Mandate spread: B. Towe----------------------------------- 461 
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Back
Back
BackBack
Back
Back
Back
Back

75% on reduction: A. Richardson-•.----------- —
10% on reduction from 30%: C; Ross-------------- —
25% on r dUCtiffH frpm 40%: J. Russell—----------- —20% on reduction: D. Vancil ---------------------------
60% on reduction where no surgery: S. Wetzel -------
10% on reduction in three-page opinion: G. Winslov; -
70% on settlement: D. Davidson -----------------------
10% where use transcutaneous stimulator:  .  ack ---

Back and leg: *55% and 25% after reduction: B. Smith
(3) FOOT
Foot: 10% for pain: K. Ward

(4) LEG
Leg: 60% affirmed: L. Tipton------------ -------------------
Leg: 25% and 10% on reduction: L.  isner ------------------
Leg: 15% for knee: W.„_Galloway------------------------------
Leg: 10% for sore knee: P.  aney ---------------------------
Leg: 10% where can play college basketball: D. Hartshorne

309
221
439
32d
497
105
109
82

474

529

33
366
98

519
260

(5) NECK AND HEAD
Neck: 15% on reduction: V. Franklin-------------------------495

(6) UNCLASSIFIED
Angina: 50% affirmed: C. Duffy ------------------------------ 329
Brflin 20% after contusion: R. Finley ------------- 96
Brain damage: 40% on increase: H. Kelly-------------------- 310Dermatitis: 40% on increase: R.  cNutt —^------------------- 121
Hemorrhoids: 35% on increase: R. Howard -------------------- 213
Hernia: 20% affirmed: C. Teal--------------------- ---------- 479
Lung: 10% for v/elder: J. Zeller----------------------------- 312
 ultiple injuries of forearms, legs, and body: H. Beaupre - 144
Skin: 5% where refuse rehabilitation: J. Jones ------------ 517

PROCEDURE
Abatement pending reconsideration: A. Johnston ------------- 402
Abatement to permit late filing of brief: E. Foster ------- 442
Attorney malpractice not good cause: S. Johnson ------------ 332
Bitter criticism of merry-go-round procedure: H. Short ---- 368
Delayed denial excused where pay time-loss: 0. Robertson — 269
Disqualification of judge after hearing is tardy: J. Dil

J. Dilworth------------------------ ^----------------------- 380
Dissent on double payment issue: G. Taylor ------------------ 374
Garnishment of benefits: J. Jones —------------------------- 413
Lat bri fs not consid r d: W. Towns nd------------------ 54
 andate spread: • R. Pick--------------------------------------- 334
 andate spread: B. Towe--------------------------------------- 461
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overpayment not recoverable: G. Taylor----------
Motion for additional medical denied: E. Gerber----------
Non-:--disahling injury claim: P. Bloom ----------------------
Off~et allowed: C. Owen-----------------------------------
Order abat~d: . L. flgmino ----------------------------------_, 

Oider corrected:. D. Graves-------------------------------
Order corrected: R.- McNutt -------------------------------
Order corrected: W. Tudor--------------------------------
Order on review· set aside pending reconsideration: 

G. Candee---------------------------------------------
or·der revised: · R. Crawford -------------------------------
Reconsideration denied: D. Simpson-----------------------
Reconsideration denied: F. Steinbeck---------------------
R~mand after court of appeals: M. te~~Y ------------------
Remand denied: P. Ferris--------------------------~------
Remand·denied: C. Penland--------------------------------
Remanded: R. Bigsby-~------------------------------------
Remanded to receive medical reports: G. Grannell---------
Reopening-makes appeal moot: M. McKinney-----------------
S~ttlement upheld: W. Greenwade--------------------------
Tolled order: P. Mandell------------------------------~---

REQUEST FOR HEARING 

374 
56 

465 
52 

225 
209 
248 
293 

197 
302 

91 
424 
160 

4 
189 

2 
208 
435 
510 
432 

G~~d cause shown on late request: B. Vinson--------------- 254 

REQUEST FOR REVIEW 

Certificate of service not required: D. Buck-------------
Dismissed as late filed: P. Zehner-----------------------
Dismissed for want of an issue: E. Chloupek --------------
Request was timely: G. Schaffer---------------------------

Timely; 3. ~lalsky ------------------------------------~--
Withdrawn: J. Atchley------------------------------------
Withdrawn: S. Antalo ------------------·------------------
Withdrawn: G. Edwards------------------------------------
Withdrawn: S. Fuentes------------------------------------
Withdrawn: E. Huff---------------------------------------
Withdrawn: K. Larsen-------------------------------------
Withdrawn: L. Leininger----------------------------------
Withdrawn: F. Mason---------------------------------------

' wlthdrawn: C. Penland------------------------------------
Withdrawn: E. Russell,------------------------------------
Withdrawn; B. Schivers -----------------------------------
Withdrawn: R. Seaton-----------------------,--------------
Withdrawn: M. Stianson -------------------------------~---
Withdrawn: W. Taylor--------------------------------------
Withdrawn: F. Vasbinder----------------------------------
Withdrawn: J. White--------------------------------------
Withdrawn: J. Wohlmacher ---------------------------------
Withdrawn: V. Zachary-------------------------------------
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490 
240 
241 
472 
446 
465 

47 
321 
387 
411 
217 
333 
ZB3 
334 
172 
172 
126 
438 
489 
192 
500 
224 
432 

i)' . ~-
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 istaken overpayment not recoverable: G. Taylor ------------ 374
 otion for additional medical denied: E. Gerber ------------ 56
No.nrdisabling injury claim: P. Bloom ------------------------- 465
Offset allowed: C. Owen---------------------------------------- 52
Ord r abated: L. Fl ming- - - - - - - - - - - - - - - - - - - - - - - 225Order corrected:- D, Graves------------------------------------ 209
Order corrected: R.  cNutt------------------------------------ 248
Order corrected: W. Tudor-------------------------------------- 293
Order on review- set aside pending reconsideration:

G. Candee--------------------------------------------------- 197
Order revised: -R. Crawford----------------------------------- 302
Reconsideration denied: D. Simpson --------------------------- 91
Reconsideration denied; F. Steinbeck-------------------------424
Remand after court of appeals:  . --------------------- 180Remand denied: P. Ferris ------------------------------ 4
Remand denied: C. Penland ------------------------------------ 189
Remanded: R. Bigsby -------------------------------------------- 2
Remanded to receive medical reports: G. Grannell ----------- 208
Reopening-makes appeal moot:  .  cKinney----------------------435
Settlement upheld: W. Greenwade---------------------------;---510
Tolled order: P.  andell -------------------------------------- 432

REQUEST FOR HEARING
GftAd cause shown on late request: B. Vinson-----------------254

REQUEST FOR REVIEW
Certificate of service not required: D. Buck--------------- 490
Dismissed as late filed: P. Zehner--------------------------- 240
Dismissed for want of an. issue: E. Chloupek-----------------241
Request was timely: G. Schaffer--------------------------- _---472
Timely: Slatsky--------------------------------------------- 446
Withdrawn: J. Atchley------------------------------------------- 4'65
Withdrawn: S. Antalo -------------------------------------------- 47
VJithdrawn: G. Edwards------------------------------------------ 3 21
Withdrawn: S. Fuentes ------------------------------------------- 387
Withdrawn: E. Huff------------------------------------------------411
Withdrawn: K. Larsen -------------------------------------------- 217
Withdrawn: L. Leininger ---------------------------------------- 333
Withdrawn: F.  ason---------------------------------------------- 289
withdrawn: C. Penland ------------------------------------------- 334
VJithdrawn: E. Russell^------------------------------------------- 172
V7ithdrawn: B. Schivers------------------------------------------- 172
Withdrav/n; R. Seaton--------------------------- 126
Withdrawn:  . Stianson -----------------------------------t---- 438
Withdrawn: W. Taylor -------------------------------------------- 489
Withdrawn: F. Vasbinder ---------------------------------------- 192
Withdrawn: J. White--------------------------------------------- 500
Withdrawn: J. VJohlmacher --------------------------------------- 224
Withdrawn: V. Zachary ----------------------- 432
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TOTAL DISABILITY 
'.-.. 

Calculation of time-loss reversed over dissent: W. Freribhs sos~. 
' Conlihu~~ forgvgr unlQgs proper dtnial; A, John~ton ----~-- ·306·: 

Interim compensation runs from date of claim to date· of 
denial: C. Williams ---------------------------·------- · 46 

Medically stationary date debated: L. Holden-------------- 2~6 
Pain center referral requires reopening: D. -Lisonbee~----- 9-
Payment cancels partial disability award: G. Taylor------- 374 
Reconsideration denied: G. Candee -------- ., --------------- 2 9 9 
Reopened for psychiatric care: J. Russell------------~---- 85 

TOTAL DISABILITY 

Affirmed: L. Adams---------------------------------------- 12 
Affirmed: D. Gregory-------------------------------------- 16 
Affirmed: W. Huiras --------------------------------------- 23 -
Affirmed: M. Turner--------------------------------------- 276 
Affirmed over dissent: D. Jamison------------------------- 340 
Affirmed over dissent: D. Stacey-------------------------- 176 
JI.ff irmgd over di55ent for m~l<j t,9 moder at~: , J. Burris ·----- 3 4 5 
Allowed on increase: R. Hall ------------------------------·324 
Allowed on increase for multiple problems: D. Howell------ 21-
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77-4079 

SAIF Claim No. EC 324243 
76-2970 
77-1634 
SAIF Claim No. DB 98943 
77-3976 
77-446 8 
SAIF Claim No. A 356244 
77-4561 
77-7690 
SAIF Claim No. KC 42782 

77--5956 
78-780 
77.-3840 
77-3632 
77-7346 
76-120 

,,-549-

PAGE 

447 
· 12 
128 
314 
463 
226 
141 

12 

503 
47 
66 

4G5 
501 
131 
531 
240 

379 
67 

39a 
142 

47 
181 
294 
202 
441 
143 

410 
144 
501 

92 
2 

148 
433 
226 
465 

3 

532 
380 

34 
93 

341 
342 

o

o

©

ALPHABETICAL INDEX
VOLU E 25

NA E WCB CASE NU BER PAGE
Abrego, Virgil 77-5590 447
Adams, Lenora R. 77-4779- 11
Albert, Joseph 77-473 128
Alexander, Cathryn 77-2680 314
Allen, Howard W. 77-5885 463
Allison, Stephen D. 77-4951 226
Alsman, Eugene  . 77-3973 141
Amon, Alta  . 77-268 12

Anderson, Horace W. 78-819 503
Antalo, Sergio 77-3466 47
Armstrong^ Darrlyn I, SAIF Claim No. SC 267826 66
Atchley, James R. 77-5007 4£5
Atterbury, Louie 77-6561 501
Autry, Rick 77-4924 131
Avdeef, John A. 78-784 531
Ayers, Fred  . 77-1951 240
Baker, Arlie J. 77-3213 379
Baker, Charles F. 77-6192 67
Bardwell, Elwood 77-390 395
Barker, John T. 77-358 142
Barker, Larry 76-6091 47
Barker, Larry D. Claim No. B 104C314863 181
Barnett, David 77-6411 294
Barton, Richard C. 77-5457 202
Bazzy, Laura A. ‘ SAIF Claim No'. AC 100414 441
Bean, John 77-4079 143

Beatty, Jeanne SAIF Claim No. EC 324243 410
Beaupre, Herschel 76-2970 144
Berg, Carl D. 77-1634 501
Bernard, Ronald SAIF Claim No. DB 98943 92
Bigsby, Robert 77-3976 2
Bilow, Charles 77-4468 148
Bischoff,  arvin A. SAIF Claim No. A 356244 433
Blair, Roy E. 77-4561 226
Bloom, Paul 77-7690 465
Blue, Donald SAIF Claim No. KC 42782 3
Bookshnis, Dennis S. 77-5956 532Borden, Nancy 78-780 380Bosell, Kenneth J. 77-3840 34Boyeas, Clarence F. 77-3632 93Bowland, Raymond E, 77-7346 341Brady, Robert T. 76-120 342

549- -

0 

. 



 
 
     

    
     
     

 
 

    
  

 
  
  
    

 
 
 
   
    

     
 

     
 

     
    

 
  
  

  
  
 
 

 
     
 
  

     
  

     
 
 

 
 
 

·T .. 
' 

'> ~a:rne 

3randon, Kenneth 
3iewster, Charles E. 
3if.i'g5~ r Mi~~.~~ 
3roderick, Robert 
3rugato, Anthony J. 

3~~gato, Anthony J. 
3uck, Daisy 
3uckingham., Anthony 
Juckley, Walter R. 
3uell, Donald G. 
3urkhart, Robert W, 
31.1rris, Joe 

~alhoun, Janice L. 
::::ijllender, Frank W. 
::::andee, Garrison 
::::a.ndee, Garrison 
::::an.dee, Garrison 
:~ndglla, MariA , 
Castle, Jessie 
cha ffin, Arthur 
::::hase, Leonard J. 
Chloupek, Emil 

::::hristopher, Ohman E. 
Cl.i,.nansmi th, Lawrence 
c;i.ough, Dale F. 
Col'e, Norma 
Collins, Thomas 
co'iilns, Warren. 
Cotton, Daniel L. 
Cox, Eileen Bennight 
Cozad, Dorothy 
Cozart, James 

Craft, Homer 
Crawford, Robin 
crmvford, Robin 
Crear, Faddie James 
Creason, Edwin 
Crouch, Michael J. 
Croy, John D. 

Davidson, Da~vin L, 
Davis, Dorothy J. 
Davis, Eldon 
Decker, Melvin 
Defenbaugh, Edna 
De Roos, Robert 
Devault, Roy 

WCB Case Number 

77-2683 
SAIF Claim No. A 779323 
76-5844 and 76~ssas 
77-5491 
SAIF Claim No. FB 91918 

SAIF Claim No. GB 91918 
78-1670 
76-16 29 

• I 
SAif Claim No. HC 41353 
76-5880 
77-5172 
76-2772 

77-5303 
77-7071 and 78-1914 
77-2953 
77-2953 
77-2953 
77-2Q7S 
77-5404 
SAIF Cl~irn No. A 67413 
SAIF Claim No. DC 11033 
77-3178 

SAIF Claim No. A 310030 
77-7433 
SAIF Claim No. RC 340816 
SAIF Claim No. RC 157g74 
78-819 

77-4246 
77-7036 
77-5810 
77-5650 
77-1197 

77-7461 
76-4547 
7fi•4~a7 
77-4501 and 77-1934 
77-4141 
77-4514 
SAIF Claim No. KB 149515 

77-6743 
SAIF Claim No. A 535871 
77-119 
77-6007 
77-1035 
77-4746 
77-3951 

-550-

Page 

150 
395 
4 g~ 

70 
202 

502 
490 
295 
327 
345 
256 
345 

346 
396 

14 

' 
197 
299 
~;~ 

14 
39 7 
204 
241 

328 
450 
205 
182 
503 
300 
4 85 
131 

34 
199 

467 
132 
]02 
491 
277 

48 
183 

109 
94 

507 
347 
354 

3 
241 

J^ame WCB Case Number Page
Brandon, Kenneth 77-2683 150
Brewster, Charles E. SAIF Claim No. A 779323 395
3r'i;ggs, Miiarsd 76-5844 and 76=-5845 405Broderick, Robert 77-5491 70
Brugato, Anthony J. SAIF Claim No. FB 91918 202
Brugato, Anthony J. SAIF Claim No. GB 91918 502
Buck, Daisy 78-1670 490
Buckingham-, Anthony 76-1629 295
3uc)cley, Walter SAIF Claim No. HC 41353 327
Buell, Donald G. 76-5880 345
Burkhart, Robert W. 77-5172 256
Burris, Joe . 76-2772 345
Calhoun, Janice L, 77-5303 346
Zallender, Frank W. 77-7071 and 78--1914 396
3andee, Garrison 77-2953 14
Tahdee, Garrison 77-2953 \ 197
Zahdee, Garrison 77-2953 299
CandQlla, Masia 77-2875Castle, Jessie 77-5404 14
Chaffin, Arthur SAIF Claim No. A 67413 397
Chase, Leonard J. SAIF Claim No. DC 11033 204
Chloupek, Emil 77-3178 241

Christopher, Ohman E. SAIF Claim No. A 310030 328
Clinansmith, Lawrence 77-7433 450
Clough, Dale F, SAIF Claim No, RC 340816 205
C'oie, Norma SAIF Claim No. RC 157974 182
Collins, Thomas 78-819 503
Collins, Warren 77-4246 300
Cotton, Daniel L. 77-7036 485
Cox, Eileen Bennight 77-5810 131
Cozad, Dorothy ' 77-5650 34
Cozart, James 77-1197 199

Craft, Homer 77-7461 467
Crawford, Robin 76-4547 132
Cr wford, Robin 76-4547 302Crear, Faddie James 77-4501 and 77--1934 491
Creason, Edv/in 77-4141 277
Crouch,  ichael J. 77-4514 48
Croy, John D. SAIF Claim No. KB 149515 183
Davidson, Darwin L. 77-6743 109
Davis, Dorothy J. SAIF Claim No. A 535871 94
Davis, Eldon 77-119 507
Decker,  elvin 77-6007 347
Defenbaugh, Edna 77-1035 354
DeRoos, Robert 77-4746 3
DeVault, Roy 77-3951 241

m

m

%

550- -

' 

. 



  
  
  
   

  
   
  
  
  
  
   

  
 

   

  

 

  
  
   

  
  
  
  
  
   
  
   

  
  
  
  

   
  
  
  
 
  

   
   
  
  
  

   
   

  
   

  
  
   
  

  

  

   
  

  

 
   
  
  

 

  
  
 

 
 

 
 

  

     

  
 
   
    
    
 

 
 

 

  

 
 

 
  

 
 

 
 

 

 
 

 

 

 

 
 

~ 

Name 

Dilworth, John · 
Douglas, Edith 
Dowell, Richard 
Draper, Frank A. 
Duf·fy Carlos 
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Edwards, Gilbert 
Edwards, Jerry 
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WCB Case Number 
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Farley, Eddy 
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Eugene C. 
Grapnell, Gayelord 
Cfraves, Dianne 
~r@@Il, FdIIY Alycg 
Greenwade, Wilson C. 
Gre·gory, Dale 
Gr?gson, Carol 
Greiner I Patsy L. (f~a 
3roth, Me 1 vin 

:Iagen, Robert D. 
:I a gen , Robe rt D. 

Jagler, Gordon 
:1·a.;i .. 1, Richar:d , 
-Iankins, Catherine 
lan-s ford, Joseph 

..... I.. 

:Jansen, Richard A. 
:iai:{son, Lowell A. 
:1a,rdage, William 
larding I Carrie Jean 

:_: :.-' 

iai:per, Terry L. 
larris, Clarence 
-fart, Claude 
,fartshorne, David 
-I~yes, Walter R. 
i~zlett, Earl Stanley 
:feath, Irwin 
:Ieck, Donald C. 
:lenry, Dennis C. 
� enry, Lonnie L. 

i.e;rndon, Lester R. 
:ie-~ch I Robert 
il~kman, Frank W. 
:I:i.11, Gary G. 
~o'ard, James F. 
fqch, George 
iohlfeld, Harold 
1olden, Lyle 
iolifield, Dorothy 
:Iolland, Dan 

iolmes, William E. 
1olmstrom, Paul E. 
Jolmstrom, Paul E. 
:loover, Charles L. 
:Iorner, Ronald L. 
:Ioudashelt, Dorothy 
:!award, Robert 
~I owe 11, Dale 

WCB .Case Numb"T.f:'l 

77- 875 
77-2256 
77-4394 
76•3882 
77-4833 
77-1452 
77-4788 

Ward) 78-.4047 
77-5261 

I 

77-5788 and 77-6664 
77-4778 and 77-6664 
77-4147 
77-7106 
76-4760 
76-4433 
SAIF Claim No. HB 133167 
76-6012 
75-4910 
77-6096 

Claim No. SS 543-68-2250 
77-324 
77-2733 
77-4876 
76-5093 
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Kitzman, Mary D. 

. Koehler, David 
Krueger, w. George 

Lambert, Sharon 
Landry, Joseph L. 
Lane, _Carroll , Jr. 
Larsen, Kenneth 
Lawson, Kenneth s. 
Leach, Alvie E. 
Leclaire, Arthur 
Lee, Betty Lou 
Leedy, Melvin 

ri-sa21 
77-12 33 
Cl aim No. 
No Number 
77-4090 
77-7114 
SAIF Claim 

77-6031 
ri-1569 
77-1184 
7.7-6713 

425 

No. FC 183362 

SAIF Claim No. DC 140764 
SAIF Claim No. A 689013 
Claim No. 133-CB-2148600 
77-6727 
76-4682 
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381.: 
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216'·, 
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227 
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24 
217 
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Name WCB Case'Number- Page'

Huber, George No Number ^ 3ti5"
Huff, Earlene 78-103 ■
Huiras, Wayne T>, 77-3G42 23
Husk, Winfred E. Claim No. 05X-014736 262
Huston, Joseph SAIF Claim No. C 89861' ' ' 186
Hutcheson, Steven E. SAIF Claim No. YB 127220 2 63
Hutcheson, Steven E. 77-1675 2 87
Hutchinson, James W. SAIF Claim No. FC 80795 38

Ingwerson, Katherine 77-1801 6
Inman, Robert L. Claim No. 280-013-9362 •< ^

ar

Jackson, Russell H. 77-7926 " . -350
Jaeger, Jacque C. 77-2217, 77-2218, 76-6130 arid'"':'

76-6915 '
160’

.; n ;,
Jamison, Donald 77-4446 ■ ■ :'77-592 ■ ■ ■ '

340 ’
Jarvi, Reino 46'8
Johlke, Floyd 70-2687 ■ '164• l *Johnson, Susan 77-1292 r2ie
Johnson, Susan 77-1292 ■ ' ‘■ 332
Johnson, Viola E. 77-1688 411‘
Johnston, Anna 77-6838 - 306'■
Johnston, Anna 77-6838 402

Johnston, John H. 77-5347-B ■ '24'
Johnston, Opal. . ,77-4624 ' 264
Jones, James T., Jr. 77-7311 4lj'
Jones, Johnny R. 78-670 517
Jones, Randy 78-1119 4 86-
Jordan,  ary L. Ferguson 77-6942 381-
Joslin, Joel 78-327 353
Kalweit, Kent 77-727 264
Kareem,  arva D.  cKinney 77-4120 435’
Kelley, Alex D. 77-5827 216"
Kelly, Hillary 77-1233 318
Kephart, Archie I. Claim No, 425 . '6'
Kindred, Rita No Number 288
Kitzman,  ary D. 77-4090 115
Koehler, David 77-7114 360‘
Krueger, W. George SAIF Claim No. FC 183362 39'
Lambert, Sharon 77-6031 227
Landry, Joseph L. 77-7569 445
Lane, Carroll, Jr. 77-1184 24
Larsen, Kenneth 77-6713 217
Lawson, Kenneth S. SAIF Claim No. DC 140764 8
Leach, Alvie E. SAIF Claim No. A 689013 416
LeClaire, Arthur Claim No. 133-CB-2148600 227
Lee, Betty Lou 77-6727 217
Leedy,  elvin 76-4682 180
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Larry D. 
LeGore, _Max 
Leininger, Lois 
Levy, June Marie 
Lisonbee, Dwayne 
Livingston, Francis R. 
Loe/ John 
Lowe, Terry G. 
Luttrell, Melvin D.: 

Mack--, Danie 1 M. 
Mack',· Marvin C. 
Mahaffey, William L. 
~~nQeJ.J., l'a.triGls. 
'.'1ahdell, Patrick 
ylandley, William H. 
Maney, .Paul 
Martell, Raymond 
14.artin, Roma • '· 
14.ascn, _Frank 

Claim No. 
76-6184 
77-7667 
77-2528 

-SAIF Claim 
' 76-6334 

77-6362 
77-5815 
78-672 and 

77-4966 
76-33 82 
77-2 84 7 
77-326 
77-32 8 
77-2614 
77-296 3 
77-5498 
76- 3005 

I . 

145~71-041 

No. ·AC 162632 

' .-
'.,· p 

7 8-6 7 3 

77-2464. and 76-956 

~~t~, R~m9n ~. 5Air Glaim No, PG 296570 
Mata, Ramon D. 77-5864 
Mata, Ramon D. 77-5863 
Mayfield Enterp1;ises·, Inc. 77-1634 
Maze, Edward · 77-1186 

McCall, Williams. 
McCullough, Eva M. 
McF~rland, Weldon F. 
ylcintosh, John 
~olntogh, Riohard 
Mciver, Dorothy 
11.cKinney, Marva D~ 
11.cNutt, Ronald D. 
McNutt, Ronald D. · 
McWilliams, Bertha 

"1i'chaud, E. Ted 
1.frller, Wayne D. 
:1isne r, Linda K •. 
'-1izar, John D. 
11.onroe, Coral 
Moon, Evelyn C. 
'1oore , Ernest 
:1organ, Karen Sue 
½organ, Karen Sue 
'!,or-land, John 

\.!orris, Mary 
'.'1ullenberg, Frank 
'.'1usaraca, Allen J. 

76-3217 
77-6840 
SAIF Claim No. DB 155225 
77-4400 
77-(;4(;4 
77-4991 
77-4120 
76-7189 
76-7189 
77-1807 

SAIF Claim No. HC 89232 
76-6336 
77-7054 
SAIF Claim No. GA 872730 
77-6556 
77-1103 
77-4590 
Claim No. B830C378942 
Claim No ... B830C378942 
SAIP Claim No, C 110322 

77-7505 
75-2908 
77-7055 
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391 
391 
333 
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2_29 
139 
265 
230 

445 
82 

265 
363 
4 32 

28 
519 
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2 31 
2 89 

165 
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333 
501 
446 

168 
245 
201 
392 
2G9 
118 
~35 
121 
248 
248 

40 3 
57 

366 
187 
417 
101 
353 

40 
188 
520 

2 89 
170 
392 

Name- WCB Case fNumbevr;^.'-- Page
Leetch, Larry D. Claim No. 145-^71-041 391
LeGore,  ax 76-6184 391
Leininger, Lois 77-7667 333

June  arie 77-2528 435
Lisonbee, Dwayne SAIF Claim No. AC 162632 ?
Livingston, Francis R. 76-6334 229
Loe/ John 77-6362 ; V- 139
Lowe, Terry G. 77-5815 265
Luttrell,  elvin D. ‘ 78-672 and 78-673 230
yiack> Daniel  . 77-4966 445
 ack,-  arvin C. 76-3382 82
 ahaffey, William L. 77-2847 265

fatrlcK 77-328 363 ahdell, Patrick 77-328 432
 andley, William H. 77-2614 28
 aney, Paul 77-2963 519
 arte11, Raymond 77-5498 ■ 245
 artin, Roma 76-3005 ■ 231
 ason, Frank 77-2464 and 76-956 , 289

C>| SftIF Claim No, FC 256570 165
 ata, Ramon D. 77-5864 166
 ata, Ramon D. 77-5863 333
 ayfield Enterprises-, Inc. 77-1634 ^ 501
 aze, Edward 77-1186' 446
 cCall, William S. 76-3217 168
 cCullough, Eva  . . 77-6840 245
 cFarland, Weldon F. SAIF Claim No. DB 155225 - 201 cIntosh, John 77-4400 392
MGlntosh, Richard 77-G4G4 2G8
 clver, Dorothy 77-4991 118
 cKinney,  arva D. 77-4120 435
 cNutt, Ronald D, 76-7189 121 cNutt, Ronald D, ‘ . 76-7189 248
 cWilliams, Bertha 77-1807 248

' C ' ' ichaud, E. Ted SAIF Claim No. HC 89232 403
 iller, Wayne D. 76-6336 57
 isner, Linda K., 77-7054 366
 izar, John D. SAIF Claim No. GA 872730 187
 onroe, Coral 77-6556 417
 oon, Evelyn C. 77-1103 . - 101
 oore, Ernest 77-4590 353
 organ, Karen Sue Claim No. B830C378942 40
 organ, Karen Sue Claim No.' B830C378942 188
 orland, John SAIF Claim No. C 110322 520

 orris,  ary 77-7505 289
 ullenberg, Frank 75-2908 170
 usaraca, Allen J. 77-7055 392
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Nacoste, Evriste 
National Sheetrock & 

Supply 
Niblack, Matthew 
Nicholson, Bill D. 

Oakes, Carl 
Ober, Mary 
Olson, Patricia ·M. 
O'Nfl~l~, Mi9h~~l s. 
Osborne, Odice 
Overstreet, Mary H. 
Owen, Clair 

Papen, Tamara Joan 
Parker, Audrey .. E. 
Pattee, Thorval W. 
Peabody, Horace E. 
Penland, Carl 
Penland, Carl 
Peoples, Clara 
Pick, Richard C. 

Piercey, Becky 
Pietrox, Elbert 

Pinkard, James B. 
Pomeroy, Victor 
Poole1 Nina. 
Powell, Nina 

Radford, Loren w. 

Raines, Frank 
Rattay, Bringfried 
Rawls, John T. 
Reed, John M. 
Reid, Frank H. 
Reid, Frank 
Reynolds, Earl A. 
Reynolds, Genevieve 
Reynolds, Thomas s. 

Richardson, Alvin 
Ricks, Phyllis C. 
Riley, George 
Rimer, Robe rt 
Robertson, Onis R. 
Robinson, Jack N. 
Robinson, Phyllis C. 
Robinson, Theola 

WCB Case 'Number 

77--59 83 

78-819 
77-6470 

.,77-5730 

77-2833 
76-6194 
77-3292 
77-7846 
77-3518 
76-4805 
77-6494 

77-7084 
• ~ 77-1556 

76-5120 

............ ,. 

., --._ 

_Claim No.~94~C235604 
77-7266 
77-7266 
77-586 8 
76-172'3 and 76-4261 

77-4490 

,·. 

-~ L 

SAIF Claim No. Cl77316-arid y 

Cl49013 
Claim No. Bl04C322036 
"77-1009 
7~-~JeQ 
77-7382 

SAIF Claim No .. F 894065 and 
FC 133.449 

SAIF Claim No. HC 360467 1 

75-4945 and 76-6087 
SAIF Claim No. A 737168 
78-2930 
SAIF Claim No. C 171222 
SAIF Claim No. C 171222 
77-7120 
SAIF Claim No. B 100466 
77-6430 and 77-472 

76-4362 
SAIF Claim No. EC 352941 
77-4772 
77:-4823 
77-5480 
Claim No. B8186 

Ricks. SAIF Claim No. EC 352941 
77-2230 
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Nam WCB Cas Numb r Pag 

m

Nacoste, Evriste ^ 77-'59 83 ’ .., .1 ■40'4'
National Sheetrock & . 7 «.

Supply 78-819 ■ 503
Niblack,  atthew 77-6470 ■■ ,456
Nicholson, Bill D. ■ '77-5730 235

Oakes, Carl 77-2833 521
Ober,  ary 76-6194 101
Olson, Patricia ' . 77-3292 39 3
O'N ill;  ichael S. 77-7846 60
Osborne, Odice 77-3518
Overstreet,  ary H. 76-4805 • . " i-24
Owen, Clair . 77-6494 /l'. \n52

Papen, Tamara Joan 77-7084 “ 171
Parker, Audrey-E. _ 77-1556 , - 394-
Pattee, Thorval W. 76-5120 268
Peabody, Horace E. Claim No."'941C235604 .. ■ 41
Penland, Carl 77-7266 189
Penland, Carl 77-7266 334
Peoples, Clara 77-5868 235
Pick, Richard C. 76-1723 and 76-4261 334.

Piercey, Becky 77-4490 140:
Pietrox, Elbert SAIF Claim No. C177316 and '■

C149013 / 404
Pinkard, James B. Claim No. B104C322036 84
Pomeroy, Victor 77-1009 219
Pool ; Nina .V.' 308
Powell, Nina 77-7382 2'90
Radford, Loren W. SAIF Claim No..F 894065 and

FC 133.449 . 43
Raines, Frank SAIF Claim No. HC 360467* ' - - ■ 335-
Rattay, Bringfried 75-4945 and 76-6087 104
Rawls, John T. SAIF Claim No. A 737168 - 457
Reed, John  . 78-2930 ■ 309.
Reid, Frank H. SAIF Claim No. C 171222 60
Reid, Frank SAIF Claim No. C 171222 179
Reynolds, Earl A. 77-7120 405
Reynolds, Genevieve SAIF Claim No. B 100466 . 336
Reynolds, Thomas S, 77-6430 and 77-472 524
Richardson, Alvin 76-4362 309
Ricks, Phyllis C. SAIF Claim No. EC 352941 471
Riley, George 77-4772 525
Rimer, Robert 77-4823 30
Robertson, Onis R, 77-5480 269Robinson, Jack N. Claim No. B8186 422Robinson, Phyllis C. Ricks, SAIF Claim No. EC 352941 471Robinson, Theola 77-2230 62
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Theodore D. 
R,od~iguez, Theodore D. i: 

Roe,, Herman 
Rosenberg, Aloha 
R~s-~, Gail 

I 

Ros_si, Augustii:ie J. 
Rowden, Donald B. 
Ru1~, Mary R. 
Rus!:>ell, ·Ethelyn 
Rus,sell, Jerry 

Rugggll, John, 
R.us.sell, Paul . 
R:us,~kowski, ·Avis R. 

WCB Case Numb!r.f , 

SA+F Claim No. KC 
SAIF· Claim No~. KC 
77':""5374 
77-58,34 
77-4035'• 

-77-498 
78-3042 
78-382 
78-1009 
-77-1815 

77 .. 7715 
76-3992 

223350 
223350 

SAIF Claim.No. RC 228129 

77-737 
77-7902' 
77-6597 
77-5639 
78-579 

'. 
3.a-t'inas, Maria 
5ands, Gail 
5a~nders, Lester E. 
;~~ders, William . 
3.c;ti·affer, Gleri R. 
S,qhelin, Douglas 
f~hJ vers, ~obby 
3.~hlack, Frances 
~:chwab, Ralph E. 
3iqott, James R. 

,, 77-4597 

. ~ 

;·e~aton, Robert M. 
3~efeld, Thomas M.· 
;·et~l, Ben E. 
:i,~ymour, · Richard B. 
3~~Fnestsky, Joseph 
3hort, Harley 
~iisby, James 
5iinmons, Blanton 
Simpson, Donald E. 
S~mpson, Donald E. 

\ ·- . 
:(fr{k, Lucy 
; lcJ._tsky, John J. 
ilon~cker, John w. 

i Ill 

smets, Virginia· 
~JI'!i-th, Benj~min L. 
~mi.th, Billy H. 
3mi th, Helen M. 
3mi th, Walter G. 
Snell, Steve 
:;'ni'der, Alice 
I 2 

Sorenson, Walter P. 
Stacey, Doy le D. 
Stahl, Daniel C. 
standard, James M. 

,,,_ 

?9-209 9 
77-1560 
SAIF Claill) No. 
77-7271 

77-7544 
"77-4718 

AC 386 

SAIF Claim No. C 347173 
77-6343 '{>.' 

76-3868 and ~76-2370 
76-6523-E 
77-5353 
78-3173 
76-6812 
7 6- 6 812 . ~--

77-60 85 
77-6615 
SAI°F Claim 
76-6987 
77-5162 

·77-2191 
77-1023 
78-2099 
77-692 4· 
77.-5000 

72-225 
77-2944 
77-50 32 

No. YA 750071 

. ~-

Claim No. I-dio730 
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Page 

64 
405 
236 
407 
221 

53 
190 
525 
172 

85 

4J9 
290 
526 

31 
436 
236 
126 
472 
437 
1!72 
458 
527 
423 

126 
407 
473 
173 
311 
368 

89 
437 
53 
91 

271 
446 
250 
272' 
474 

54 
459 
336 
408 
408 

252 
176 
237 
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WCB Case Numb.f^r Page
Rodriguez, Theodore D. , SAIF Claim No. KC 223350 64
Rodriguez, Theodore D. SAIF- Claim No. KC 223350 ' 405
Roe, Herman 77-5374 236
Rosenberg, Aloha 77-5834 407
Ross, Gail 77-4035 221
Rossi, Augustine J. 77-498 53
Rov/den, Donald B. 78-3042 190
Ruiz,  ary R. 78-382 525
Russell, Ethelyn 78-1009 , 172
Russell, Jerry -77-1815 85
RusBQll, John 77“7715 U9
Russell, Paul 76-3992 290
Ruszkowski, Avis R. SAIF Claim.No. RC^ . 228129 526
3a-lihas,  aria 77-737 31
Sands, Gail 77-7902 436
Saunders, Lester E. 77-6597 236
Saunders, William , 77-5639 126
S.qhaffer, Glen R. 78-579 472
Schelin, Douglas 77-4597 437
5chivers, Bobby 79-2090 L72
Schlack, Frances 77-1560 458
Sichwab, Ralph E. SAIF Claim No. AC 386 527
SjCOtt, James R. 77-7271 423
Seaton, Robert  . 77-7544 126
Seefeld, Thomas  . 77-4718 407
Sell, Ben E. SAIF Claim No. C 347173 473
Seymour, - Richard B. 77-6343 -CO 173
Sharnestsky, Joseph 76-3868 and -76-2370 311
Short, Harley 76-6523-E 368
Silsby, James 77-5353 89
Simmons, Blanton 78-3173 437
Simpson, Donald E. 76-6812 53
Simpson, Donald E. 76-6812 91
s ..Sink, Lucy 77-6085 271
Siatsky, John J. 77-6615 446
Slonecker, John W. SAIF Claim No. YA 750071 250
Smets, Virginia 76-6987 272
Smith, Benjamin L. 77-5162 474
Smith, Billy H. ■77-2191 54
Smith, Helen  . 77-1023 459
Smith, Walter G. 78-2099 336
Snell, Steve 77-6924‘ 408
Snider, Alice 77-5000 408
Sorenson, \-Jalter P. 72-225 252
Stacey, Doyle D. 77-2944 176
Stahl, Daniel C. 77-5032 237
Standard, James  . Claim No. 1-010730 9
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Name 

Starks, Roxana 
Starr, Ca.rl 
Stathem, Ralph C. 
Stearns, James 
Steinbeck, ~rank 
Steinbeck, Frank 
Stewart, David D. 
Stianson, Milton 
Stritt, Richard 
Szabo, Dorothy 

Tackett, Charle~~. 
Taylor, Geneva 
Taylor, Thomas L. 
Taylor, ~illiam J.· 
Teal, Chester 
Thompson, Darrell C. 
Thorn, Charles~A. 
Thorn, Charles A~ 
Thorp, Jam@s 
Tietz, Harold 

Tipton, Dorothy 
Tipton, Lester A. 
Toureen, Terry L. 
Towe, Bob 
Townsend, William 
Trow, Barbara 
Tudor, William 
Turne,r, Maybell 
Tvetan, Thomas D. 

underwood, Oleta 

Vancil, Daryl 
Vandehey, Clair 
Vasbinder, Francis 
Vaughn, Richard 
Veelle, Melvin L. 
Vinson, Bertha 

Wahner, Lynn M. 
Wallace, Paul 
Ward, ·Keith 
Webster, Ruby 
Wehinger, Gladys J. 
Wehinger, Gladys J. 
Wetzel, Samuel 

Wheeler, ~helley J. 
White, Jerry H. 

..._. .. -.. ... :a 

WCB case· Number-:-·-

Claim No; C?0-2564 
7ij"74~Qf 
77-6372 
77-4555 
74,...3721 
74-3721 

\~ . 

77-3200 and 77-3201 
·····,77'-7063 and· 77-7064 

77-3622 
SAIF Claim No. RC 353644 

, 77-2376 
77-6373 
77-2129 
76-5797 
78-684 
77-5037 

··•-·••SAIF Claim No. ,A 915909 
SAIF Claim No. A 915909 
77-allJ 
77-6346 and-77-7990 

77~1163 
77-5209 
SAIF Claim No. NC 332608 
76-2810 
77-5702 
77-6549 
7 8-386 
77-6822 
76-6~~1 and ?6~:6992 

77-7857 

77-5872 
76-5286 
76-7070 
77-7390 
SAIF Claim No. GA 710939 
TZ-6178 

77-4653 
78-543 and 77-5571 
78-351 
SAIF Claim No. BC 419847 
77-1724 
77-1724 
77-7181 

77-3017 
78-:-.1546 

-557-

.. , 
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t -. . 
. ···337· · 

. ·: i' 3'73.: 

409 
. 2·91 

·. · 311 
· ;, 42'4. 

;,· 273 
.43·9.: 
1'27 

.. ·) 4 7'8 

' .·.· · ·· 140 
~!:: ' 374,. 

. ·,:-·_ 3~f4: 

-~89 
, . ': ·. ·47·9 · · 

•·.,: ·, ·223 :. 

,, 

'. 1·91 
,o 'i29 2 

4Ef9'.• 
... i' 

4·09. 
.- ~ ~ ·:-

528 
. 3j' 
·6-5· 

461 
·54 

339· .. 
·293. 
'276 · 

l ' 32'0:· 

-529 

32'6' 
379· 
192 
5j·4· 
·'4et 
25·4 

) '. 

255 
490 
529 
• 11 
141· 
256 
497 

461 
500 

m

#

Starks, Roxana
Starr, CarlStathem, Ralph C.
Stearns, James
Steinbeck, Frank
Steinbeck, Frank
Stewart, David D.
Stianson,  ilton
Stritt, Richard
Szabo, Dorothy

TacK tt) Charl sTaylor, Geneva
Taylor, Thomas L.
Taylor, William J.
Teal, Chester
Thompson, Darrell C
Thorn, Charles-A.
Thorn, Charles A.-
Thorp, Jam sTietz, Harold
Tipton, Dorothy
Tipton, Lester A.
Toureen, Terry L.
Towe, Bob
Townsend, William
Trow, Barbara
Tudor, William
Turner,  aybell
Tvetan, Thomas D.
Underwood, Oleta
Vancil, Daryl
Vandehey, Clair
Vasbinder, Francis
Vaughn, Richard
Veelle,  elvin L.
Vinson, Bertha
Wahner, Lynn  .
Wallace, Paul
Ward, Keith
Webster, Ruby
Wehinger, Gladys J.
Wehinger, Gladys J.
Wetzel, Samuel
Wheeler, Shelley J.
White, Jerry H.

Nam WCB' Case Number

Claim No. C70-2564

77-6372
77-4555
74-3721
74-3721
77-3200 and 77-3201
■■77-7063 and 77-7064
77-3622
SAIF Claim No. RC 353644

77-2376
77-6373
77-2129
76-5797
78-684
77-5037
,SAIF Claim
SAIF Claim
77“51i277-6346 and

No.
No.

,A
A

915909
915909

77-7990
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