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WCB CASE NO, 75-401 SEPTEMBER 5, 1975

HAROLD SWAIN, CLAIMANT

EMMONS, KYLE, KROPP AND KRYGER,
CLAIMANT' S ATTYS,

DEPT, OF JUSTICE, DEFENSE ATTY,

REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS WILSON AND SL.OAN,

THE CLAIMANT REQUESTS BOARD REVIEW OF THE ORDER OF THE
REFEREE WHICH AFFIRMED THE DETERMINATION ORDER MAILED NOVEMBER 5,
1974, WHEREBY CLAIMANT WAS AWARDED 20 PERCENT PERMANENT PARTIAL
RIGHT LEG DISABILITY, '

CL.AI'MANT SUFFERED A COMPENSABLE INJURY ON MAY 7, 1973, WHICH
WAS DIAGNOSED AS A MEDIAL CONDYLE WITHOUT DISPLACEMENT OF THE
FEMUR, GLAIMANT'S RIGHT LEG WAS IN A LONG CAST FOR APPROXIMATELY
TWO MONTHS, CLAIMANT WAS OFF WORK FOR APPROXIMATELY SIX MONTHS
BEFORE RETURNING TO HIS FORMER JOB WHERE HE HAS CONTINUED TO WORK
A FUL.L 40 HOUR WEEK WITH OCCASIONAL OVERTIME, CLAIMANT APPARENTLY
IS ABLE TO MAINTAIN FULL DUTIES OF HIS JOB ALTHOUGH HE HAS SOME
DIFFICULTY CRAWLING UNDER THE DRYER TO CLEAN UP FOLLOWING A PLUG
UP OF THE FEEDER = HE ALSO HAS DIFFICULTY CLIMBING A LADDER,

In FEBRUARY, 1974, DR, FRY RECOMMENDED SURGICAL REMOVAL OF
THE RIGHT MEDIAL MENISCUS STATING THAT WITHOUT SUCH SURGERY
CLAIMANT'S KNEE WOULD DETERIORATE, CLAIMANT DECLINED TO HAVE
THE RECOMMENDED SURGERY PRIMARILY BECAUSE HE WAS NEARING 65 YEZARS
OF AGE, HE HAS NOT NOTICED AN APPRECIABLE DETERIORATION SINCE
THE SURGERY WAS RECOMMENDED ALTHOUGH IN SEPTEMBER, 1974, DR,
FRY'S CLOSING EXAMINATION INDICATED SOME APPARENT ATROPHY OF
THE RIGHT LEG, '

lN MARCH, 1975, CLAIMANT WAS EXAMINED BY DR, BERG WHOSE
FINDINGS WERE MUCH THE SAME AS THOSE OF DR, FRY, DR, BERG RATED
THE PARTIAL DISABILITY AT APPROXIMATELY 30 PERCENT LOSS FUNCTION
OF THE RIGHT LEG,

THE REFEREE DID NOT BELIEVE THE MEDICAL AND LAY TESTIMONY
WAS SUFFICIENT TO SUPPORT A GREATER LEVEL OF IMPAIRMENT THAN
THAT WHICH WAS AWARDED CLAIMANT BY THE DETERMINATION ORPDER,

THE BOARD, ON DE NOVO REVIEW. BASED UPON THE FINDINGS OF
DR, FRY IN SEPTEMBER, 1974, ALL OF WHICH WERE CONFIRMED BY DR, BERG,

WHO RATED THE DISABILITY AT APPROXIMATELY 30 PERCENT LOSS FUNCTION
OF THE LEG, FINDS THAT CLAIMANT HAS NO MORE THAN 70 PERCENT FUNCTION
OF THE RIGHT LEG REMAINING, AND, THEREFORE, CONCLUDES THAT THE '
AWARD SHOULD BE INCREASED ACCORDINGLY,

ORDER

THE ORDER OF THE REFEREE DATED MAY 7, 1975, IS REVERSED,



CL.AIMANT IS AWARDED 45 DEGREES OF A MAXIMUM OF 150 DEGREES
FOR A LOSS FUNCTION OF HIS RIGHT LEG, THIS IS IN LIEU OF AND NOT IN
ADDITION TO THE AWARD MADE BY THE DETERMINATION ORDER ENTERED
NOVEMBER S, 1974,

CLAIMANT"S COUNSEL 1S AWARDED AS A REASONABLE ATTORNEY™S
FEE, 25 PERCENT OF THE INCREASED COMPENSATION AWARDED TO CLAIMANT
BY THIS ORDER NOT TO EXCEED 2.,300 DOLLARS,

WCB CASE NO. 73-2690 SEPTEMBER 5, 1975

MARY SCHNEIDER CLAIMANT

GALTON AND POPICK, GLAIMANT'S ATTYS,

GEARIN, CHENEY, LANDIS, AEBI AND
KELLEY, DEFENSE ATTYS,

ORDER OF REMAND :

THE EMPLOYER HAS REQUESTED BOARD REVIEW OF A REFEREE'S
ORDER OF JANUARY 25, 1974, WHICH GRANTED CLAIMANT AN AWARD OF
PERMANENT TOTAL DISABILITY,

JURISDICTION OF THIS APPEAL HAS BEEN DIRECTED BY THE ORDER
OF REMAND OF JUNE 17 s 1975 . CIRCUIT COURT, MULTNOMAH COUNTY,
ORE GON, PURSUANT TO THE MANDATE OF THE OREGON COURT OF APPEALS
UNDER DATE OF MAY 14, 1975 (SCHNEIDER V, EMANUEL HOSPITAL,
75 ADV SH 956, ———OR APP——— )

THE ONLY ISSUE ON REVIEW IS THE EXTENT OF DISABILITY,

CLAIMANT. AGE 48, WAS EMPLOYED AT EMANUEL HOSPITAL AND
ON MAY 5, 1971, BUMPED HER HEAD, AGAIN, ON MAY 26, 1974, WHILE
IN A BENT=-OVER POSITION, SHE WAS STRUCK IN THE LEFT HIP BY A
LAUNDRY CART, SHE RECEIVED CONSERVATIVE PHYSICAL THERAPY, IN
"OCTOBER, 1972, SHE WAS HOSPITALIZED WITH TRACTION, SHE HAS NOT
WORKED SINCE, FOLLOWING WORKUP AT THE BOARD'S DISABILITY PRE=~
VENTION DIVISION, HER CLAIM WAS CLOSED BY A DETERMINATION ORDER
DATED JULY 26, 1973, WITH AN AWARD OF 16 DEGREES FOR UNSCHEDULED
LOW BACK DISABILITY AND 15 DEGREES FOR PARTIAL LOSS OF THE LEFT
LEG,

AFTER A HEARING ON THE ADEQUACY OF THE DETERMINATION, THE
REFEREE AWARDED CLAIMANT PERMANENT TOTAL DISABILITY,

THE BOARD, ON DE NOVO REVIEW, IS NOT WILLING AT THIS TIME
TO MAKE A DETERMINATION ON THE ISSUE OF THE EXTENT OF CLAIMANT'S
PERMANENT DISABILITY BASED ON THE MEDICAL EVIDENCE OF RECORD =
THE MOST RECENT REPORT IS DATED NOVEMBER 14, 1973,

FOR THIS REASON, THE BOARD REMANDS THIS MATTER TO THE
HEARINGS DIVISION TO TAKE EVIDENCE RELATING TO CLAIMANT'S PRESENT
PHYSICAL CONDITION AND TO DETERMINE WHAT, IF ANY, ATTEMPTS HAVE
BEEN MADE TOWARD REHABILITATIVE EFFORTS EXTENDED IN CLAIMANT'S
BEHALF, THE REFEREE SHALL CAUSE A TRANSCRIPT OF THE HEARING TO
BE PREPARED AND SUBMITTED TO THE BOARD, TOGETHER WITH HIS
FINDINGS AND RECOMMENDATIONS ON THESE ISSUES,
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-WCB CASE NO, 74-2810 SEPTEMBER 5, 1975

RAYMOND E, WEBSTER, CLAIMANT

BABCOCK, ACKERMAN AND HANLON, CLAIMANT'S ATTYS,

SOUTHER, SPAULDING, KINSEY, WILLIAMSON AND
.SCHWABE, DEFENSE ATTYS, .

REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS WILSON, MOORE AND SLOAN,

THE CLAIMANT REQUESTS BOARD REVIEW OF THE REFEREE'S ORDER
WHICH APPROVED THE DENIAL BY THE EMPLOYER OF CLAIMANT!S cLAIM,

CLAIMANT, A 60 YEAR OLD X=RAY TECHNICIAN, ALLEGES HE SUFFERED
A COMPENSABLE INJURY ON FEBRUARY 1, 1974, WHILE LIFTING A HEAVY
PATIENT ONTO THE X=RAY TABLE OR, IN THE ALTERNATIVE, THAT THE
REPETITIVE LIFTING OF PATIENTS ONTO THE X=RAY TABLE OVER THE EIGHT
AND ONE~HALF YEARS OF HIS EMPLOYMENT NECESSITATED THE LUMBAR
LAMINECTOMY PERFORMED BY DR, PARSONS IN MAY, 1974, AND WAS
COMPENSABLE AS AN OCCUPATIONAL DISEASE,

Dr, PArRsonNs, IN HIS DEPOSITION, STATES THAT THE LIFTING
INCIDENT ON FEBRUARY 1, 1974, DID NOT CONTRIBUTE SIGNIFICANTLY
IN EITHER CAUSING OR AGGRAVATING THE CONDITION LEADING TO THE
SURGERY, THE ONSET OF CLAIMANT'S DEGENERATIVE DISC CONDITION
OCCURRED SEVERAL YEARS PREVIOUS, WAS NOT JOB RELATED AND THE
LAMINECTOMY WOULD HAVE BEEN NECESSARY WHETHER OR NOT CLAIMANT
HAD BEEN ENGAGED IN AN OCCUPATION INVOLVING HEAVY LIFTING, IN
A COMPLEX CASE THE CAUSAL CONNECTION MUST BE SHOWN BY EXPERT
MEDICAL EVIDENGE, URIS Vv, SCD, 247 OR 420, THE BURDEN OF PROOF
IS ON THE CLAIMANT. THE REFEREE CONCLUDED THAT CLAIMANT HAD
FAILED TO ESTABLISH THAT HIS WORK ACTIVITY WAS A MATERIAL
CONTRIBUTING CAUSE OF THE CONDITION WHICH NECESSITATED THE
SURGERY, ’

THE BOARD, ON DE NOVO REVIEW, CONCURS WITH THE FINDINGS
AND CONCLUSIONS OF THE REFEREE AND AFFIRMS HIS ORDER, HOWEVER,
THE REFEREE WAS IN ERROR IN ALLOWING FURTHER MEDICAL EVIDENCE
TO BE RECEIVED FROM CLAIMANT AFTER THE TAKING OF DR, PARSONS'
DEPOSITION JUST BECAUSE CLAIMANT'S ATTORNEY CLAIMED HE WAS
SURPRISED BY THE TESTIMONY OF DR, PARSONS, THE BOARD IS OF THE
OPINION THAT ALL PARTIES SHOULD COME TO THE HEARING pULLY PRE=-
PARED TO FACE AND REBUT, IF POSSIBLE, ALL RELEVANT TESTIMONY,

ORDER

THE ORDER OF THE REFEREE DATED MAY 15, 1975, 1S AFFIRMED,
JUDGE SLOAN DISSENTS AS FOLLOWS -

|l FEEL THAT DR, PARSONS' PRIOR MEDICAL REPORTS ARE SO IN—
CONSISTENT WITH THE STATEMENTS CONTAINED IN HIS DEPOSITION THAT
HIS OPINION THAT THERE WAS NO RELATIONSHIP BETWEEN CLAIMANT' S
WORK ACTIVITIES AND HIS CONDITION CAN'BE GIVEN VERY LITTLE CREDENCE,
DR, PARSONS STATED REPEATEDLY THAT CLAIMANT HAD HAD A LONG~
STANDING DEGENERATIVE DISC PROBLEM, IN JUNE 1974, HE EXPRESSED THE

OPINION THAT THERE WAS A POSSIBILITY THAT CLAIMANT' S WALKING ON A
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HARD FLOOR AND THE REPETITIVE LIFTING REQUIRED BY HIS JOB MIGHT
HAVE SIGNIFICANTLY AGGRAVATED HIS PROBLEM, LATER HE STATED
THAT THE DISC PROTRUSION COULD HAVE BEEN AGGRAVATED BY LIFTING
OR WALKING ON THE HARD FLOOR, AND STILL LATER, HE STATED THAT
THE WORK MAY HAVE AGGRAVATED CLAIMANT'S CONDITION, WHEN HI1S
DEPOSITION WAS TAKEN, (DEF, EX, 13), HE DID A COMPLETE 'ABOUT
FACE' AND STATED HE COULD FIND NO EVIDENCE THAT THE WORK ACTIVITY
WAS A MATERIAL CONTRIBUTING CAUSE OF CLAIMANT'S CONDITION WHICH
NECESSITATED THE SURGERY,

I AM MORE PERSUADED BY THE CONCLUSION OF DR, DAVIS THAT
CLAIMANT HAD DEGENERATIVE DISC DISEASE AND THAT THE HEAVY LIFTING
AT WORK AGGRAVATED THE CONDITION,

THE REFEREE>S ORDER DATED MAY 15, 1975, SHOULD BE REVERSED,
-'s = Gorbon SrLoan, COMMISSIONER
WCB CASE NO, 74-533 | SEPTEMBER 5, 1975

EMERY A, ALLEN, CLAIMANT
BERNAU AND WILSON, CLAIMANT'S ATTYS,
DEPT, OF JUSTICE, DEFENSE ATTY,
ORDER ON MOTION

ON JuLy 30, 1975, THE EMPLOYER AND CARRIER FILED A MOTION
REQUESTING THE WORKMENSS COMPENSATION BOARD FOR AN ORDER RE =~
MANDING THE ABOVE ENTITLED MATTER TO THE REFEREE FOR FURTHER
TESTIMONY, THE EMPLOYER AND CARRIER SUBMITTED TWO REPORTS
FROM DR, SINGER, ONE DATED MARCH 25, 1974, THE OTHER DATED
OCTOBER 14, 1974, AS A BASIS FOR THE MOTION,

THE BOARD, HAVING READ THE TWO REPORTS FROM DR, SINGER,
AS WELL AS THE OPINION AND ORDER ENTERED JUNE 24, 1975, CONCLUDES
THAT THE INFORMATION CONTAINED IN SUCH REPORTS NOT ONLY WAS
AVAILABLE TO THE EMPLOYER AND THE CARRIER PRIOR TO THE HEARING
BUT THAT IT SERVES NO USEFUL PURPOSE AND IS NOT, IN FACT, ADDI-
TIONAL EVIDENCE, BUT MERELY A REPETITION OF EVIDENCE WHICH WAS
PREVIOUSLY BEFORE THE REFEREE AT THE HEARING,

IT IS THEREFORE ORDERED THAT THE MOTION DATED JULY 30,
1975, BE AND THE SAME HEREBY IS DENIED,
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WCB CASE NO, 74-2759 SEPTEMBER 5, 1975

CALVIN R, VERMEER, CLAIMANT

PETERSON, SUSAK AND PETERSON
CLAIMANT' S ATTYS,.

JONES, LANG, KLEIN, WOLF AND
SMITH, DEFENSE ATTYS,

REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS MOORE AND SLOAN,

"THE CLAIMANT REQUESTS BOARD REVIEW OF A REFEREE'S ORDER
WHICH AFFIRMED THE EMPLOYER'S DENIAL OF CLAIMANT'S CLAIM,

AT THE TIME OF THE ALLEGED COMPENSABLE INJURY CLAIMANT
WAS 49 YEARS OLD AND EMPLOYED AS A 'WORKMEN'S COMPENSATION CLAIM
EXAMINER, CLAIMANT CONTENDS THAT THE MYOCARDIAL INFARCTION
WHICH HE SUFFERED ON NOVEMBER 19, 1973, WAS MATERIALLY CONTRI~
BUTED TO BY THE STRESSES AND STRAINS AND WORKLOADS OF HIS EMPLOY~
MENT, THE CLAIMANT DID NOT TURN IN A COMPENSATION CLAIM UNTIL
MAY 18, 1974, EXPLAINING THIS DELAY BY STATING THAT HE THOUGHT
HE MIGHT FALL INTO DISFAVOR WITH THE EMPLOYER IF HE TURNED IN A
‘CLLAIM, .

THE REFEREE FOUND CLAIMANT'S TESTIMONY TO BE UNCONVINCING
WITH RESPEGT TO THE DELAY, CLAIMANT'S EMPLOYMENT WAS DIRECTLY
INVOLVED WITH WORKMEN' S COMPENSATION CLAIMS, THE REFEREE ALSO
FOUND THAT CLAIMANT' S TESTIMONY WITH RESPECT TO AN EMOTIONAL
TELEPHONE CONVERSATION WITH A CHICAGO ATTORNEY ON THE MORNING
OF THE HEART ATTACK WAS FALSE, THE MEDICAL REPORTS WHICH FOUND
THE MYOCARDIAL INFARCTION TO HAVE BEEN MATERIALLY CONTRIBUTED
TO BY CLAIMANT'S WORK ACTIVITES WERE BASED UPON TESTIMONY RE=
LATED TO DR, EMPEY AND DR, GRISWOLD BY THE CLAIMANT, THE REFEREE
CONCLUDED THAT CLAIMANT HAD FAILED TO SUSTAIN THE BURDEN OF
PROVING A COMPENSABLE INJURY, CLAIMANT CONTENDS THAT IN REACHING
THIS CONCLUSION THE REFEREE IGNORED THE OPINIONS EXPRE SSED BY
BOTH DR, EMPEY AND DR, GRISWOLD,

THE BOARD, ON DE NOVO REVIEW, IS AWARE THAT THE MEDICAL
REPORTS WERE NOT GIVEN GREAT CONSIDERATION BY THE REFEREE,
HOWEVER, SAID REPORTS WERE BASED WHOLLY UPON THE HISTORY
RELATED TO EACH DOCTOR BY CLAIMANT, CLAIMANT HAD SHOWN
HIMSELF TO BE SOMEWHAT LESS THAN CREDIBLE IN HIS TESTIMONY,
THEREFORE, IT CAN BE PRESUMED THAT THE HISTORY WHICH HE RELATED
TO DR, EMPEY AND DR, GRISWOL.D WAS EQUALLY UNRELIABLE, THE
BOARD CONCURS IN THE CONCLUSION OF THE REFEREE THAT CLAIMANT

FAILED TO SUSTAIN THE BURDEN OF PROVING HE HAD SUFFERED A
COMPENSABLE [NJURY ON NOVEMBER 19, 1973,

ORDER

THE ORDER OF THE REFEREE DATED MARCH 21 e 1975, 1S AFFIRMED,

~5 -



WCB CASE NO, 72-3425 SEPTEMBER 5, 1975

AVIS M, COZAD CLAIMANT
WILLIAM E, GROSS, CLAIMANT%S ATTY.
DEPT, OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY SAIF

REVIEWED BY COMMISSIONERS WILSON AND SL.OAN,

THE STATE ACCIDENT INSURANCE FUND REQUESTS BOARD REVIEW
OF AN ORDER OF THE REFEREE WHICH AWARDED CLAIMANT 80 DEGREES FOR
UNSCHEDULED LOW BACK DISABILITY, FURTHER ORDERED CLAIMANT' S CLAIM
BE REOPENED EFFECTIVE SEPTEMBER 10, 1974 AND THAT THE FUND PAY
PENALTIES AND A REASONABLE ATTORNEY S FEE,

CLAIMANT, ON NOVEMBER 18, 1971, SUSTAINED A COMPENSABLE
ABDOMINAL AND LOW BACK INJURY, ON DECEMBER 20, 1971 SHE WAS
EXAMINED BY DR, BACHHUBER WHO FOUND LITTLE OBJECTIVE EVIDENCE
'OF DISABILITY, IN AUGUST 1972, CLAIMANT WAS EXAMINED BY DR,
BLAUER WHO WAS OF THE OPINION THAT CLAIMANT'S CONDITION WAS
STATIONARY AND HER CLAIM COULD BE CLOSED, DR, PRICE, WHO HAD
SEEN CLAIMANT ON DECEMBER 3, 1971, AGREED WITH DR, BLAUER'S
OPINION AND THE CLAIM WAS CLOSED BY DETERMINATION ORDER DATED
NOVEMBER 29, 1972 WHEREBY CLAIMANT WAS AWARDED TEMPORARY TOTAL
DISABILITY COMPENSATION FROM NOVEMBER 18, 1971 TO DECEMBER 23,
1971 AND NO AWARD FOR PERMANENT DISABILITY,

ON DECEMBER 14, 13972 CLAIMANT REQUESTED A HEARING = THE
HEARING WAS NOT HELD UNTIL APRIL 1, 1975,

AT THE HEARI'NG CL.AIMANT CONTENDED THAT HER CLAIM WAS PRE-~
MATURELY CLOSED AND SHE SHOULD BE ENTITLED TO TEMPORARY TOTAL
DISABILITY FROM DECEMBER 24 e 1971 UNTIL SHE IS MEDICALLY STATIONARY
AND HER CLAIM IS PROPERLY CLOSED OR, IN THE ALTERNATIVE, IF HER
CONDITION WAS MEDICALLY STATIONARY AT THE TIME HER CLAIM WAS
CLOSED THAT SHE WAS ENTITLED TO PERMANENT DISABILITY BENEFITS,

.ON SEPTEMBER 10, 1974, CLAIMANT HAD BEEN ADMITTED TO THE
UNIVERSITY. OF OREGON MEDICAL SCHOOL HOSPITAL FOR CHRONIC LOW
.BACK AND LEG PAIN AND ON OCTOBER 16, 1974 A LAMINECTOMY WAS
PERFORMED TO REMOVE AN EXTRA=DURAL DEFECT AT THE L5 -S1 LEVEL,
CLAIMANT TESTIFIED SHE HAD NOT, AT THE TIME OF THE HEARING, BEEN
RELEASED TO RETURN TO WORK, - » ' ‘ ‘

THE REFEREE WAS NOT CONVINCED THAT CLAIMANTY "S CLAIM HAD
BEEN PREMATURELY CLOSED, BASED UPON THE FINDINGS REPORTED BY
DR, BACHHUBER AND THE OPINIONS EXPRESSED BY DR, BLAUER AND DR,
PRICE, HME CONCLUDED THAT ON THE DATE OF THE DETERMINATION ORDER
CLAIMANT WAS MEDICALLY STATIONARY AND SHE WAS NOT ENTITLED TO
ANY AWARD OF PERMANENT DISABILITY, HE FURTHER CONCLUDED THAT
BECAUSE HER ATTEMPTS TO RETURN TO WORK WERE FRUSTRATED BY RE-—
CURRENT EXACERBATIONS OF LOW BACK PAIN WITH BILATERAL RADIATING
LEG PAIN AND BASED UPON THE EVIDENCE NOW AVAILABLE THAT SHE
SHOULD HAVE BEEN ENTITLED TO 25 PERCENT UNSCHEDULED DISABILITY
EQUAL TO 80 DEGREES,
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THE REFEREE, ADDITIONALLY FOUND, THAT CLAIMANT™S CLAIM
SHOULD BE REOPENED AS OF THE DATE SHE WAS ADMITTED TO THE
UNIVERSITY OF OREGON MEDICAL HOSPITAL FOR PROSPECTIVE SURGERY
AND REMAIN OPEN UNTIL HER CONDITION WAS AGAIN MEDICALLY STATIONARY,
HE FOUND CLAIMANT WAS ENTITLED TO TREATMENT UNDER ORS 656,245
ON A PERIODIC BASIS FROM NOVEMBER 29, 1972 TO SEPTEMBER 10, 1974,

THE BOARD. ON DE NOVO REVIEW, CANNOT AGREE WITH THE REFEREE™S
CONCLUSION THAT CLAIMANT' S CLAIM WAS NOT PREMATURELY CLOSED, BY
DETERMINATION ORDER MAILED NOVEMBER 29, 1972, ' THE REFEREE DID
NOT KNOW WHY THE HERNIATED DISC WAS NOT FOUND BEFORE OCTOBER 10,
1974 BUT HE DOES COMMENT THAT CLAIMANT'S INTERMITTENT COMPLAINTS
HAVE BEEN THE SAME AND HAVE PERSISTED SINCE HER INJURY OF NOVEMBER
18, 1971, THIS INDICATES THAT CLAIMANT WAS NOT MEDICALLY STATION=-
ARY DURING THAT PERIOD OF TIME,

THE BOARD CONCLUDES THAT THE CLAIM WAS PREMATURELY CLOSED,

THE BOARD CONCLUDES THAT CLAIMANT'S CLAIM SHOULD BE RE=-
OPENED AS OF DECEMBER 24, 1971 WITH PAYMENT OF TEMPORARY TOTAL
DISABILITY BENEFITS TO COMMENCE ON THAT DATE AND BE PAID UNTIL
CLAIMANT' S CONDITION BECOMES MEDICALLY STATIONARY AND HER CLAIM
1S CLLOSED UNDER THE PROVISIONS OF ORS 656,268,

ORDER
THE ORDER OF THE REFEREE DATED APRIL 4, 1975 1S REVERSED,

THE CLAIM IS REMANDED TO THE STATE ACCIDENT INSURANCE FUND
FOR PAYMENT OF COMPENSATION, AS PROVIDED BY LAW, COMMENCING
DECEMBER 24, 1971 AND UNTIL THE CLAIM IS CLOSED UNDER THE PRO-—
VISIONS OF ORS 656,268,

WCB CASE NO, 75-1375 SEPTEMBER 5, 1975

LEO D, CARPENTER, CLAIMANT

CL.ARK, MARSH AND LINDAUER, CLAIMANT' S ATTYS,
OWN MOTION ORDER

ON AUGUST 3, 1965, CLAIMANT SUSTAINED A COMPENSABLE LOW
BACK INJURY, FOLLOWING A LUMBAR LAMINECTOMY, CLAIMANT RECEIVED
AN AWARD EQUAL TO 50 PERCENT LOSS OF AN ARM FOR HIS UNSCHEDULED
DISABILITY,

In1971, CLAIMANT RECEIVED FURTHER MEDICAL CARE AND MORE
RECENTLY, HE HAS BEEN REQUIRED TO OBTAIN MEDICAL CARE INCLUDING
A MYELOGRAM, THESE PROCEDURES INDICATE TO THE BOARD THAT CLAIMANT'S
CONDITION SHOULD BE REEVALUATED BY THE EVALUATION DIVISION,

IT IS THEREFORE ORDERED THAT THE STATE ACCIDENT INSURANCE
FUND SUBMIT ITS ENTIRE MEDICAL FILE TO THE EVALUATION DIVISION OF
THE WORKMENYS COMPENSATION BOARD, THE EVALUATION DIVISION SHALL
SUBMIT TO THE BOARD AN ADV|SORY RATING OF CLAIMANT'S CURRENT
DISABILITY,
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WCB CASE NO, 74-1298 SEPTEMBER 5, 1975

DON FARLEY, CLAIMANT
SCHOUBOE, CAVANAUGH AND DAWSON
" CLLAIMANT' S ATTYS,
TOOZE, KERR, PETERSON, MARSHALL AND
SHENKER, DEFENSE ATTYS,.
REQUEST FOR REVIEW BY CLAIMANT

ReviEwWED BY COMMISSIONERS WILSON AND SL.OAN,

ON SEPTEMBER 12, 1969, CLAIMANT SUFFERED COMPENSABLE MULTIl-

PLE AND SEVERE INJURIES, A DETERMINATION ORDER DATED OCTOBER 7,
1971, AWARDED CLAIMANT 68 DEGREES FOR LLOSS OF HIS RIGHT LEG, 68
DEGREES FOR LOSS OF HIS LEFT LEG, 58 DEGREES FOR LOSS OF HIS RIGHT
ARM AND 20 DEGREES FOR LOSS OF BINAURAL HEARING, 'SUBSEQUENTLY,

BY STIPULATION, CLAIMANT! S CLAIM WAS REOPENED AND AGAIN CLOSED

BY A SECOND DETERMINATION ORDER DATED APRIL 2, 1974, WHEREIN NO
ADDITIONAL PERMANENT PARTIAL DISABILITY WAS AWARDED CLAIMANT,

THE CLAIMANT REQUESTED A HEARING AND THE REFEREE INCREASED
THE PREVIOUS AWARDS, TO=WIT==52 DEGREES FOR LOSS OF THE RIGHT
.LEG, MAKING A TOTAL OF 80 PER CENT OF THE MAXIMUM, 52 DEGREES
FOR LOSS OF THE LEFT LEG, MAKING A TOTAL OF 80 PER CENT OF THE
MAXIMUM, AND AFFIRMED THE REMAINDER OF THE FIRST DETERMINATION

ORDER,

THE CLAIMANT REQUESTS BOARD REVIEW OF THE REFEREE'S ORDER,
CONTENDING THAT HE IS PERMANENTLY AND TOTALLY DISABLED AND THAT.
A FINDING OF PERMANENT TOTAL DISABILITY BASED UPON LOSS OF USE
OF ANY SCHEDULED PORTION OF THE BODY WHICH PERMANENTLY INCAPACI~—
TATES THE WORKMAN FROM REGULARLY PERFORMING ANY WORK AT A GAIN=-

 FUIL. AND SUITABLE OCCUPATION IS PERMITTED UNDER THE PROVISIONS OF
- ORS 656,206 AS AMENDED BY OREGON LAWS 1975, CH 5“06.

THE BOARD WOULD POINT OUT TO CLAIMANT™S COUNSEL THAT OREGON
LAWS 1975, CH 506 1S PERSPECTIVE IN NATURE BECAUSE THE PROVISIONS
.OF ORS 656,206 ARE SUBSTANTIVE RATHER THAN PROCEDURAL AND, THERE~
FORE, WOULD APPLY ONLY TO COMPENSABLE INJURIES SUFFERED ON AND
AFTER JULY 1, 1975,

THE BOARD, ON DE NOVO REVIEW, CONCURS IN THE FINDINGS AND
CONCLUSIONS MADE BY THE REFEREE IN HIS OPINION AND ORDER WHICH

1S ATTACHED HERETO AND. BY THIS REFERENCE, MADE A PART OF THE
BOARD' S ORDER,

ORDER

THE ORDER OF THE REFEREE DATED MAY 59 1975, 1S AFFIRMED,
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WCB CASE NO, 74-1288 SEPTEMBER 5, 1975

ROXIE SHELL, CLAIMANT

TWING, ATHERLY AND BUTLER,
CLAIMANT'S ATTYS,

KEITH D, SKELTON, DEFENSE ATTY,

REQUEST FOR REVIEW BY EMPLOYER

REVIEWED BY COMMISSIONERS WILSON AND SLOAN,

THE EMPLOYER REQUESTED BOARD REVIEW OF AN ORDER OF THE
REFEREE WHICH REMANDED CLAIMANTY%S CLAIM TO THE EMPLOYER TO BE
REOPENED FOR THE PAYMENT OF COMPENSATION, INCLUDING TEMPORARY
TOTAL DISABILITY BENEFITS, MEDICAL SERVICES AND TRAVEL EXPENSES
FOR MEDICAL PURPOSES, FROM AUGUST 1, 1973 TO AUGUST 22, 1974,
FOUND THAT CLAIMANT WAS PERMANENTLY AND TOTALLY DISABLED AND
AWARDED PENALTIES AND ATTORNEY'S FEE PAYABLE BY THE EMPLOYER,

CLAIMANT SUFFERED A COMPENSABLE LOW BACK INJURY IN MARCH,
1973, WHILE WORKING AS A NURSES'S AIDE, BY A DETERMINATION ORDER
DATED AUGUST 30, 1973, CLAIMANT WAS AWARDED 48 DEGREES FOR UN~
SCHEDULED LOW BACK DISABILITY, CLAIMANT'S LOW BACK SYMPTOMS
PERSISTED AND, IN MAY, 1974, A CLAIM FOR REOPENING ON ACCOUNT OF
AGGRAVATION WAS MADE WITH A REQUEST FOR RESUMPTION OF -TE MPORARY
TOTAL DISABILITY PAYMENTS, [N AUGUST, 1974, CLAIMANT WAS AGAIN
DECLARED MEDICALLY STATIONARY, FROM SEPTEMBER, 1974 THROUGH
NOVEMBER, 1974, DEMAND FOR PAYMENT OF MEDICAL EXPENSES INCURRED
BY CLAIMANT WERE MADE ~ NO STATUTORY DENIAL BY THE EMPLOYER WAS:

EVER MADE ACCORDING TO THE RECORD,

CLAIMANT' S CONDITION WAS ORIGINALLY DIAGNOSED BY DR, COR=-
RIGAN AS AN ACUTE LUMBOSACRAL JUNCTION, SUBSEQUENTLY CLAIMANT
WAS SEEN BY ANOTHER ORTHOPEDIST (DR, WATTLEWORTH) WHO, IN
DECEMBER, 1973, NOTED THE SAME SYMPTOMS PREVIOUSLY REPORTED
BY CLAIMANT, A MYELOGRAM PROVED NEGATIVE AND CLAIMANT WAS
GIVEN SOME BEDREST AND PHYSICAL THERAPY WHICH GAVE HER SOME
IMPROVEMENT, DR, WATTLEWORTH DECLARED CLAIMANT>S CONDITION
WAS STATIONARY IN AUGUST, 1974,

THE REFEREE CONCLUDED THAT ALTHOUGH MEDICAL EVIDENCE
AVAILABLE TO THE EVALUATION DIVISION AT THE TIME THE DETERMINATION
WAS ENTERED SUPPORTED A CLLOSURE, SUBSEQUENT MEDICAL EVIDENCE
INDICATED CLAIMANT'S CONDITI ON WAS NOT STABLE. THE REFEREE CON=—
CL.UDED THAT CLAIMANT WAS NOT FULLY 'RESTORED' AS OF AUGUST 1,
1973, AND SHE NEEDED FURTHER MEDICAL TREATMENT - THAT SHE RE-—
CEIVED SUCH TREATMENT AND WAS FULLY "RESTORED' AS OF AUGUST 22
1974, HE, THEREFORE, REOPENED THE CLAIM AS OF AUGUST 1, 1973
AND AWARDED CLAIMANT TEMPORARY TOTAL DISABILITY BENEFITS FROM
THAT DATE TO AUGUST 22, 1974, THE REFEREE FURTHER FOUND THAT
CLAIMANT' S CONDITION WAS NOW STATIONARY AND THAT IT WOULD BE
PROPER FOR HIM TO MAKE A DETERMINATION OF HER PERMANENT DIS~—
ABILITY,

THE REFEREE, AFTER CONSIDERING ALL OF THE MEDICAL EVIDENCE
AS WELL AS THE TESTIMONY OF CLAIMANT AND WITNESSES TESTIFYING IN
HER BEHALF, CONCLUDED THAT CLAIMANT WAS NOT NOW CAPABLE OF RE~-
GULARLY HOLDING GAINFUL AND SUITABLE EMPLOYMENT IN THE BROAD
FIELD OF GENERAL INDUSTRIAL OCCUPATIONS AND WAS, THE RE FORE,
PERMANENTLY AND TOTALLY DISABLED,
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THE BOARD, ON DE NOVO REVIEW, CONCURS IN THE FINDINGS AND
CONCLUSIONS OF THE REFEREE, THE BOARD NOTES THAT IN ITS BRIEFS
THE EMPLOYER STATES THAT THE ONLY ISSUE IT WISHES TO RAISE FOR
CONSIDERATION BY THE BOARD 1S WHETHER OR NOT THE REFEREE SHOULD
HAVE GRANTED CLAIMANT AN AWARD, THE EMPLOYER STATES THAT [T WAS
SURPRISED BY THIS 1SSUE, THAT IT WAS AWARE OF ISSUES OF REOPENING
AND MEDICAL CARE BUT WAS NOT PREPARED TO HAVE THE REFEREE MAKE AN
AWARD, THERE IS ABSOLUTELY NOTHING IN THE RECORD TO SUPPORT THIS
CONTENTION OF ! SURPRISE ,' ONE OF THE ISSUES BEFORE THE REFEREE
AT THE TIME OF THE HEARING IN DECEMBER, 1974, WAS EXTENT OF PER-
MANENT DISABILITY WITH CLAIMANT CONTENDING SHE WAS PERMANENTLY
AND TOTALLY DISABLED,

ORDER
THE ORDER OF THE REFEREE DATED MARCH 14, 1975 IS AFFIRMED,

CLAIMANT™S COUNSEL IS AWARDED AS A REASONABLE ATTORNEY™S
FEE THE SUM OF 300 DOLLARS PAYABLE BY THE EMPLOYER FOR HIS SERVICES
IN CONNECTION WITH BOARD REVIEW,

WCB CASE NO, 74-3928 SEPTEMBER 8, 1975

STEVEN C, PROSSER CLAIMANT

POZZ1, WILSON AND ATCHISON, CLAIMANT-S ATTYS,
'DEPT, OF JUSTICE, DEFENSE ATTY,

REQUEST FOR REVIEW BY CLAIMANT

Reviewep BY COMMI SSIONERS WILSON AND MOORE,

THE CLAIMANT ALLEGES HE SUSTAINED A COMPENSABLE INJURY ON
NOVEMBER 26, 1973 WHEN HE BROKE HIS WRIST WHILE PLAYING FOOTBAL.L
AT PORTLAND STATE UNIVERSITY, CLAIMANT WAS ATTENDING PORTLAND
STATE ON AN ATHLETIC SCHOLARSHIP WHICH PROVIDED THAT CLAIMANT.S
TUITION FOR THE FALL AND WINTER TERMS WOULD BE PAID,

CLAIMANT FILED A CLAIM FOR INDUSTRIAL INJURY ON OCTOBER 1,
1974 - IT WAS DENIED BY THE STATE ACCIDENT INSURANCE FUND ON
OCTOBER 16, 1974 ON THE BASIS THAT CLAIMANT WAS NOT AN EMPLOYEE
AT PORTLAND STATE UNIVERSITY AT THE TIME OF HIS INJURY,

. THE REFEREE, AFTER HEARING, CONCLUDED THAT THERE WAS NO
EVIDENCE OF AN EMPLOYEE~EMPLOYER RELATIONSHIP - THAT THERE WAS
NO INTENTION TO ENTER INTO SUCH A RELATIONSHIP BY THE PARTIES
INVOLVED, THE EVIDENCE INDICATES THAT CLAIMANT DID NOT ACTUALLY
RECEIVE ANY CHECK FOR HIS TUITION BUT THAT THE MONEY THEREFOR
WENT INTO A POOL FUND, THE REFEREE SUSTAINED THE DENIAL ON THE
GROUNDS THAT CLAIMANT WAS NOT AN EMPLOYEE AS CONTEMPLATED BY THE
PREAMBLE OF THE OREGON WORKMEN!S COMPENSATION ACT = THAT HE WAS
NOT BEING PAID TO PLAY FOOTBALL, THE ONLY SERVICE WHICH HE PER~ '
FORMED ON BEHALF OF PORTLAND STATE UNIVERSITY,

THE BOARD, ON DE NOVO REVIEW, CONCURS IN THE WELL WRITTEN
OPINION OF THE REFEREE,

ORDER

THE ORDER OF THE REFEREE DATED MARCH 20, 1975 1S AFFIRMED,
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WCB CASE NO, 74-3452 SEPTEMBER 8, 1975

THE BENEFICIARIES OF

JOSEPH JOHN MATTUS, DECEASED
AND IN THE MATTER OF COMPLYING STATUS OF
TOM L, DUENSING AND ALMA DUENSING

GRANT AND FERGUSON, CLAIMANT!S ATTYS
ROLF OLSON, DEFENSE ATTY, :
REQUEST FOR REVIEW BY BENEFICIARIES

REVIEWED BY COMMISSIONERS WILSON AND SL.OAN,

THE CLAIMANT, SHIRLEY ANN MATTUS, WIDOW OF JOSEPH JOHN
MATTUS, DECEASED WORKMAN, HAS REQUESTED BOARD REVIEW OF THE
ORDER OF THE REFEREE WHICH UPHELD THE EMPLOYER' S DENIAL OF HER
CLAIM FOR WIDOW™S BENEFITS,

THE WORKMAN WAS KILLED ON JULY 27, 1974, WHEN HIS PICKUP
TRUCK WHICH HE WAS DRIVING WAS INVOLVED IN AN ACCIDENT ON [I-5
SOUTH OF ROSEBURG, OREGON, THE WORKMAN WAS TOWING A TRAILER
HOUSE OWNED 3BY TOM ' AND ALMA DUENSING, PRIOR TO THE FATAL
ACCIDENT AN ARRANGEMENT HAD BEEN MADE BETWEEN THE WORKMAN AND
THE DUENSINGS TO HAUL THE TRAILER TO CALIFORNIA - THE WORKMAN HAD
A SUITABLE HITCH ON HIS TRUCK AND AGREED TO HAUL THE TRAILER, PRIOR
TO THE DEPARTURE, THE DUENSINGS PRESENTED THE WORKMAN WITH A
CHECK FOR 100 DOLILARS DRAWN ON THE TOM DUENSING TRUCKING ACCOUNT
AND UPON WHICH IT WAS INDICATED THAT THE AMOUNT WAS FOR EQUIPMENT
RENTAL,

THE REFEREE CONCLUDED THAT THE WORKMAN WAS HIRED BY THE
DUENSINGS AS INDIVIDUALS TO HAUL THEIR TRAILER AND THE CONNECTION,
IF ANY, OF THE TRAILER TO THE TRUCKING BUSINESS WAS VERY REMOTE,
THE REFEREE FURTHER CONCLUDED THAT THE PAYMENT OF THE 100 DOLLAR
CHECK INDICATED IT WAS PAYMENT FOR THE USE OF THE EQUIPMENT AND,
THEREFORE, COULDN%T BE CONSIDERED AS PAYMENT FOR THE WORKMAN'S
SERVICES, )

THE REFEREE FURTHER CONCLUDED THAT THE WORKMAN WAS NOT AN
INDEPENDENT CONTRACTOR BUT WAS AN EMPLOYEE FOR PURPOSES OF THE
WORKMEN'S COMPENSATION LAW — HOWEVER, HE FOUND THAT HE WAS NOT
A SUBJECT WORKMAN BUT WAS EXEMPT UNDER THE PROVISIONS OF ORS
656,207(3), THE 100 DOLLARS PAID THE WORKMAN WAS NOT A LABOR
COsST, THEREFORE, HIS EMPLOYMENT MUST BE CONSIDERED AS 'CAsuAL’
AND SUCH EMPLOYMENT WAS NOT IN THE "COURSE OF THE TRADE, BUSINESS
OR PROFESSION OF HIS EMPLOYER,' THE REFEREE, THEREFORE, FOUND
THE DENIAL OF THE CLAIM FOR WIDOW S BENEFITS TO BE PROPER,

THE BOARD, ON DE NOVO REVIEW, IS OF THE OPINION THAT THE
DECEASED WORKMAN WAS MORE OF AN INDEPENDENT CONTRACTOR THAN
A NONSUBJECT EMPLOYEE, HOWEVER, THE RESULTS WOULD BE THE SAME
IN E}FTHER SITUATION, THEREFORE, THE BOARD, AFTER COMMENTING ON
THE DECEASED WORKMAN'S STATUS, AFFIRMS THE ORDER OF THE REFEREE,

ORDER

THE ORDER OF THE REFEREE DATED MAY 12, 1975, IS AFFIRMED,



'WCB CASE NO, 74-505  SEPTEMBER 8, 1975

DOYLE EDWARDS, CLAIMANT
GREGORY, CLYMAN AND OGILVY,
CLAIMANT-S ATTYS, :
DEPT, OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS WILSON, MOORE AND SILOAN,

CLAiMANT HAS REQUESTED BOARD REVIEW OF A REFEREE™S ORDER
WHICH UPHELD THE DENIAL BY THE STATE ACCIDENT INSURANCE FUND
OF A CLAIM OF OCCUPATIONAL DISEASE FOR CONDITION KNOWN AS
PNEUMOCONIOSIS, '

On OR ABOUT SEPTEMBER 12, 1973, AFTER BEING INFORMED BY
DR, LOREY THAT HE HAD OCCUPATIONAL PNEUMOCONIOSIS, CLAIMANT
FILED A CLAIM OF AN OCCUPATIONAL DISEASE, CLAIMANT CONTENDED
" THAT THE DUSTY ATMOSPHERE IN WHICH HE WAS WORKING CAUSED. THE
DISEASE, ABOUT A MONTH PREVIOUS CLAIMANT STARTED HAVING SHARP
SUBSTERNAL PAIN, THE INITIAL EXAMINATION UPON HOSPITALIZATION
INDICATED A POSSIBLE MYOCARDIAL INFARCTION = HOWEVER, THE DIS=~
CHARGE SUMMARY INDICATED DIAGNOSIS OF ISCHEMIC HEART DISEASE,
PNEUMOCONIOSIS AND CHRONIC BRONCHITIS,

DR, GROSSMAN, WHO EXAMINED CLAIMANT ON MAY 13, 1975, WAS
OF THE OPINION THAT CLAIMANT HAD CHRONIC PULMONARY DISEASE WITH
SYMPTOMS, POSITIVE EVIDENCE OF PNEUMOCONIOSIS AND A POSITIVE
HISTORY OF SILICA EXPOSURE WITH INADEQUATE VENTILATION ON THE JOB,
HE SUMMED THIS UP AS A DIAGNOSIS OF PROBABLE SILICOISIS, SECONDARY
TO INDUSTRI AL EXPOSURE, ' '

DR, PARCHER, WHO TESTIFIED ON BEHALF OF THE FUND, STATED THAT
PNEUMOCONIOSIS WAS A GENERAL CATEGORY OF PULMONARY PROBLEMS RE-—
SULTING FROM THE INHALATION OF DUST PARTICLES, HE STATED THAT
CIGARETTE SMOKING WOULD NOT CAUSE PNEUMOCONIOSIS BUT IT COULD HAVE

AN EFFECT ON OTHER PULMONARY DYSFUNCTIONS, DR, PARCHER THOUGHT
THE FIRST MEDICAL HISTORY WHICH INDICATED SHARP PAINS IN THE CHEST
AND BREATHING DIFFICULTY WITHOUT ANY EVIDENCE OF COUGHING PROBLEMS
WOULD SUPPORT A CONCLUSION THAT CLAIMANT MIGHT HAVE CHRONIC
BRONCHITIS, HE FELT THAT THE INFLAMMATION OF THE BRONCH! OF THE
LUNGS NEXT TO THE TRACHEA WAS PROBABLY THE RESULT OF CIGARETTE
SMOKING, THIS OPINION WAS SUPPORTED BY MEDICAL INFORMATION RECEIVED
FROM THE UNIVERSITY OF OREGON MEDICAL SCHOOL, THE REFEREE CON=
CLUDED THAT CLAIMANT HAD FAILED TO MEET HIS BURDEN OF PROOF THAT
HE SUSTAINED A DISABLING OCCUPATIONAL DISEASE =~ THAT CLAIMANT AP=~
PEARED TO HAVE HAD AN ISCHEMIC HEART PROBLEM WHICH REQUIRED HIS
HOSPITALIZATION, '

THE BOARD, ON DE NOVO REVIEW, AGREES WITH THE CONCLUSION
OF THE REFEREE THAT CLAIMANT HAS A HEART PROBLEM RATHER THAN
A LUNG PROBLEM AND THAT THE LATTER IS PROBABLY THE RESULT OF
HEAVY SMOKING, THE BOARD CONCLUDES THAT THE MEDICAL EVIDENCE
1S SIMPLY NOT SUFFICIENT TO JUSTIFY A FINDING THAT CLAIMANT SUF -
FERED AN OCCUPATIONAL. DISEASE, R THE BOARD ALSO TAKES NOTE OF THE
FACT THAT CLAIMANT RETURNED TO THIS SAME TYPE OF WORK WHICH HE
WAS DOING PRIOR TO HIS HOSPITALIZATION ALTHOUGH HE HAD BEEN WARNED
BY THE DOCTORS NOT TO DO SO,

THE ORDER OF THE REFEREE DATED MARCH 11, 1974 1S AFFIRMED,
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COMMISSIONER GEORGE A, MOORE DISSENTS AS FOLLOWS -

THIS REVIEWER IS INCLINED TO DISAGREE WITH THE REFEREE™S
OPINION AND ORDER IN DETERMINING COMPENSABILITY, THE EVIDENCE
1S CLEAR THAT THE WORK ENVIROMENT CONTRIBUTED TO IMPLANTING OF
PARTICLES IN CLAIMANT'S LUNGS, NO ONE DENIES THAT SMOKING IS
CONTRAINDICATED TO THE CONDITION, FURTHER THE CLAIMANT IS NOT
ENHANCING HIS OPPORTUNITY FOR RECOVERY BY RETURNING TO WORK OF
METAL POLISHING, HOWEVER, | AM MORE PERSUADED BY THE OPINION
OF DR, GROSSMAN, WHOSE TESTIMONY DOES NOT IMPRESS ME AS THAT OF
A FLLAMING LIBERAL AS IMPLIED BY THE STATE ACCIDENT INSURANCE
FUND'sS BRIEF, THAN THAT OF DR, PARCHER, PRINCIPALLY BECAUSE
DR, GROSSMAN HAD THE ADVANTAGE OF PERSONAL EXAMINATION OF THE
CLAIMANT, .
THEREFORE, | RESPECTFULLY DISSENT FROM THE MAJORITY OF THE
BOARD AND RECOMMEND REMANDING THE CLAIM TO THE STATE ACCIDENT
INSURANCE FUND FOR PAYMENT OF BENEFITS,

- s -~ Georce A, Moore, CommissioNER

WCB CASE NO, 74—3349 SEPTEMBER 8, 1975

CHARLES PENNSE, CLAIMANT

POZZI, WILSON AND ATCHISON, CLAIMANT'S ATTYS,
DEPARTMENT OF JUSTICE, DEFENSE ATTY,

REQUEST FOR REVIEW BY CLAIMANT,

REV!EWED BY COMMISSIONERS WILSON AND SLOAN,

CL.AlMANT SEEKS BOARD REVIEW OF AN ORDER OF THE REFEREE
WHICH GRANTED HIM AN AWARD OF 64 DEGREES FOR 20 PER CENT UN-
SCHEDULED LOW BACK DISABILITY, CLAIMANT, A 27 YEAR OLD CONSTRUCTION
WORKER, SUFFERED A COMPENSABLE INJURY ON SEPTEMBER 11, 1973 —~-—
HE MADE A GOOD RECOVERY, HIS CLAIM WAS CLOSED BY FIRST DETERMINA—-
TION ORDER DATED FEBRUARY 22, 1974, WITH NO AWARD FOR PERMANENT
PARTIAL DISABILITY, THE CLAIM WAS SUBSEQUENTLY REOPENED AND CLOSED
AGAIN BY A SECOND DETERMINATION ORDER DATED AUGUST 21, 1974, WHEREBY
CLAIMANT RECEIVED AN AWARD OF 32 DEGREES FOR 10 PER CENT UNSCHEDULED
LOW BACK DISABILITY,

WHEN CLAIMANT WAS EXAMINED AT THE DISABILITY PREVENTION
DIVISION OF THE BOARD, DR, MASON WAS OF THE OPINION THAT CLAIMANT S
DISABILITY RESULTING FROM THE ACCIDENT SHOULD BE CONSIDERED MILD
BUT THAT A JOB CHANGE WOULD BE NECESSARY TO ALLOW AVOIDANCE OF
EXCESSIVE BENDING, TWISTING AND LIFTING STRESSES, THE PELVIC
FRACTURES HAD HEALED WITH MINIMAL DEFORMITY OF THE PELVIC RING,
HOWEVER, PEDICLE DEFECT AT L5 AND EARLY OSTEOARTHRITIC CHANGES AT
L4~-S1, LEFT, WERE EVIDENT AND WOULD PREDISPOSE CLAIMANT TO

 RECURRENT LOW BACK STRAINS IF HE INDULGED IN THE MOVEMENTS DES—
CRIBED BY DR, MASON,

AT THE PRESENT TIME CLAIMANT IS ATTENDING MT, HOOD COMMUNITY
COLLEGE TAKING MACHINE TECHNOLOGY —- HE HOPES TO OBTAIN A JOB AS A

MECHANIC UPON COMPLETION OF ONE YEAR OF STUDY,
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THE REFEREE, AFTER HEARING, FELT THAT THE NATURE AND EXTENT
OF THE MEDICAL FINDINGS ON EXAMINATION, TOGETHER WITH CLAIMANT'S
COMPLAINTS, INDICATED THAT CLAIMANT WOULD HAVE TO AVOID HEAVIER
TYPES OF WORK AND, THEREFORE, INCREASED CLAIMANT'S AWARD TO
20 PER CENT OF THE MAXIMUM TO COMPENSATE CLAIMANT FOR HIS LOSS OF
WAGE EARNING CAPACITY,

ThE BOARD, ON DE NOVO REVIEW, NOTES THAT CLAIMANT IS ONLY
27 YEARS OLD AND THAT IT IS DOUBTFUL HE WILL EVER BE ABLE TO
RETURN TO CONSTRUCTION WORK WHICH {S WHAT HE DESIRES TO DO AND
IS THE TYPE OF WORK IN WHICH HE WAS ENGAGED UNTIL INJURED, THE
BOARD CONCLUDES THAT BECAUSE CLAIMANT MUST AVOID HEAVY TYPE
WORK, WHICH INCLUDES NOT ONLY CONSTRUCTION BUT OTHER SIMILAR JOBS,
HE HAS SUFFERED A SUBSTANTIAL LOSS OF WAGE EARNING CAPACITY FOR
WHICH HE HAS NOT BEEN ADEQUATELY COMPENSATED BY AN AWARD OF
20 PER CENT, CLAIMANT HAS LOST, IN THE BOARD'S OPINION, 30 PER CENT
OF HIS WAGE EARNING CAPACITY, THE SOLE CRITERION FOR DETERMINING
UNSCHEDULED DI1SABILITY, B :

ORDER

THE ORDER OF THE REFEREE DATED MARCH 26, 1974 ., 1S MODIFIED,
CLAIMANT 1S AWARDED 96 DEGREES OF A MAXIMUM OF 320 DEGREES FOR
UINSCHEDULED LOW BACK DISABILITY., THIS AWARD IS IN LIEU OF AND NOT
IN ADDITION TO ANY PREVIOUS AWARDS, IN ALL OTHER RESPECTS THE
REFEREE' S ORDER IS AFFIRMED, :

CLAIMANT™S COUNSEL IS AWARDED, AS A REASONABLE ATTORNEY"S
FEE, 25 PER CENT OF THE ADDITIONAL COMPENSATION AWARDED BY THIS
ORDER, PAYABLE THEREFROM AS PAID, NOT TO EXCEED 2,300 DOLLARS,

WCB CASE NO, 74—4169 . SEPTEMBER 8, 1975

CRAIG LUCAS, CLAIMANT

EVOHL F, MALAGON, CLAIMANT'S ATTY,
DEPARTMENT OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT,

REVIEWED BY COMMISSIONERS MOORE AND SLOAN,

THE CLAIMANT REQUESTS BOARD REVIEW OF THE ORDER OF THE
REFEREE WHICH AFFIRMED THE DETERMINATION ORDER ISSUED NOVEMBER 1,
1974, WHEREBY CLAIMANT WAS GRANTED 67,5 DEGREES FOR 45 PER CENT
LOSS OF THE RIGHT LEG,

THE BASIC ISSUE IS WHETHER CLAIMANT SUFFERED AN UNSCHEDULED
INJURY OR A SCHEDULED INJURY,

CLAIMANT SUFFERED A COMPENSABLE INJURY WHEN HE FELL
APPROXIMATELY 20 FEET AND SUFFERED A FRACTURE OF THE NECK OF THE
RIGHT FEMUR, CONTUSION OF THE LEFT FOREARM WITH MILD CONTUSION
OF THE ULNAR NERVE AND LACERATION OF THE RIGHT ELBOW, HE MADE A
GOOD RECOVERY FROM ALL OF HIS INJURIES WITH THE EXCEPTION OF THE
HIP INJURY, ) . .

DR. PHIFER, CLAIMANT'S TREATING PHYSICIAN, INDICATED 'N HIS
LATEST REPORT THAT CLAIMANT HAD DISABILITY WHICH RESIDED IN THE
HIP JOINT BUT HE REFUSED TO STATE WHETHER HE CLASSIFIED THIS
DISABILITY AS SCHEDUL_ED OR UNSCHEDULED, THE MEDICAL REPORTS
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INDICATE THAT, AS A RESULT OF THE INJURY, CLAIMANT HAS RESIDUAL
TRAUMATIC ARTHRITIS OF HIS RIGHT HIP AND A PARTIALLY REVASCULARIZED
AREA OF AVASCUL AR NECROSIS OF THE SUPERIOR PORTION OF THE FEMORAL
HEAD, ULTIMATELY, CLAIMANT MAY BECOME A CANDIDATE FOR AN
ARTHROPLASTY OF THE HIP, BUT THIS IS WELL INTO THE FUTURE,

THE REFEREE FOUND THAT THE EVIDENCE INDICATED THAT THE INJURY
WAS TO THE FEMUR OF THE LEG AND THAT ARTHRITIS HAD SET INTO THE
HIP JOINT BUT NOT INTO THE PELVIC AREA WHICH WOULD BE NECESSARY TO
ENABLE HIM TO CONSIDER THIS AS AN UNSCHEDULED INJURY, HE, THERE—
FORE, RULED THAT, ALTHOUGH MOST OF CLAIMANT' S TROUBLES WERE IN
THE HIP JOINT, THE INJURY CAUSED A SCHEDULED DISABILITY TO THE
RIGHT LEG,

THE BOARD, ON DE NOVO REVIEW, NOTES THAT THE REPORTS OF
DRe PHIFER RELATE TO THE HIP SOCKET, AND THERE IS NO MENTION OF
ANY INJURY BEYOND THE HEAD OF THE FEMUR, THE REFEREE HAS VERY
CLEARLY DISTINGUISHED BETWEEN A SHOULDER DISABILITY WHICH IS
CONSIDERED AN INJURY TO THE UNSCHEDULED AREA OF THE BODY AND A
HIP INJURY WHICH MAY OR MAY NOT BE CONSIDERED AS AN INJURY TO
THE UNSCHEDULED AREA DEPENDING UPON THE SITUS OF THE INJURY,

THE BOARD CONCURS IN THE FINDINGS AND CONCLUSIONS OF THE
REFEREE AND AFFIRMS AND ADOPTS THEM AS ITS OWN,

ORDER

THE ORDER OF THE REFEREE DATED APRIL. 10, 1975, AS AMENDED
BY THE ORDER DATED MAY 14, 1975, IS AFFIRMED, .

‘'WCB CASE NO, 74—-234 SEPTEMBER 8, 1975

LOUISE FARNHAM, CLAIMANT
GALTON AND POPICK, CLAIMANT'S ATTYS,
RAY MIZE, DEFENSE ATTY,

REQUEST FOR REVIEW BY EMPLOYER
CROSS REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS WILSON AND MOORE,

THE EMPLOYER REQUESTS BOARD REVIEW OF AN ORDER OF THE
REFEREE WHICH REMANDED TO IT CLAIMANT'S CLAIM FOR AGGRAVATION,
THE CLAIMANT CROSS REQUESTS BOARD REVIEW CONTENDING SHE 1S
ENTITLED TO PENALTIES ON TEMPORARY TOTAL. DISABILITY PAYABLE TO
HER PRECEDING THE DENIAL REGARDLESS OF WHETHER SHE SUSTAINED
AN AGGRAVATION OR NEW INJURY AND THAT THE REFEREE WAS IN ERROR
IN GRANTING A MOTION FOR MODIFICATION OF HIS JANUARY 31, 1975
ORDER WHICH TERMINATED THE TEMPORARY TOTAL DISABILITY GRANTED
AS OF MARCH 6, 1974,

CLAIMANT, A 33 YEAR OLD NURSE™S AIDE, SUFFERED A COMPENSABLE
INJURY IN NOVEMBER, 1969, AS A RESULT OF A LIFTING INCIDENT WHILE
WORKING FOR THE EMPLOYER, IN JULY, 1970, HER CLAIM WAS ADMINIS~
TRATIVELY CLOSED AS A ' MEDICAL. ONLY' CLAIM, IN 1972 SHE FILED A
CLAIM FOR AGGRAVATION WHICH WAS DENIED —— CLAIMANT DID NOT APPEAL
FROM THIS DENIAL,

CLAIMANT CONTINUED WORKING FOR THE EMPLOYER ON A PART TIME
BASES UNTIL JANUARY, 1971, AND LOST NO TIME FROM WORK AS A
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RESULT OF HER PRECEDING [NDUSTRIAL INJURY, IN THE EARLY FALL.

OF 1973, CLAIMANT WENT TO WORK FOR GOOD SAMARITAN HOSPITAL FOR
APPROXIMATELY A MONTH AND THEN RETURNED TO WORK FOR THE EMPLOYER
ON NOVEMBER 19, 1973,

ON NOVEMBER 27, 1973, CLAIMANT TESTIFIED THAT WHILE SHE
WAS ASSISTING AN ELDERLY WOMAN PATIENT BETWEEN THE BED AND A
WHEELCHAIR, THE PATIENT FELL INTO HER ARMS AND CLAIMANT FELT
A T PULLING' IN THE MIDDLE OF HER BACK NEAR HER SHOULDER, CIL.AIMANT
WORKED THE BALANCE OF HER SHIFT AND ALSO THE FOLLOWING DAY, ON
NOVEMBER 29, 1973, CLAIMANT SAW HER FAMILY DOCTOR, DR, ALAN FISHER,
WHOSE REPORT INDICATED A DIAGNOSIS OF RECURRENT PAIN UPPER THORACIC
AREA, DR, FISHER PRESCRIBED MEDICATION AND TOLD CLAIMANT NOT TO
RETURN TO WORK, APPPARENTLY CLAIMANT DID NOT MENTION THE INCIDENT
OF NOVEMBER 27 TO DR, FISHER, BUT SHE DID SIGN A STATEMENT ON THE
DOCTOR' S REPORT TO THE EFFECT THAT THE CONDITION SHE THEN SUFFERED
WAS DUE TO THE 1969 INDUSTRIAL INJURY, THE EVIDENCE INDICATES SHE
DID NOT TELL HER EMPLOYER OF ANY SUCH INCIDENT, ON DECEMBER 5,
1973, DR, FISHER SUBMITTED A REPORT TO THE CARRIER THAT CLAIMANT
WAS INJURED ON NOVEMBER 27, 1973, AS A RESULT OF AN INDUSTRIAL
INJURY, THAT SHE WAS NOT MEDICALLY STATIONARY AND WAS IN NEED OF
FURTHER MEDICAL TREATMENT,

CL.AIMANT CONTENDS THAT SHE HAD EITHER AGGRAVATED THE 1969
INJURY OR SUFFERED A NEW INJURY, ON JANUARY 28, 1974, THE EMPLOYER
DENIED LIABILITY FOR BOTH THE AGGRAVATION CLAIM AND THE NEW INJURY
CLAIM, ON JANUARY 18, 1974, CLAIMANT HAD REQUESTED A HEARING,
SUBSEQUENT TO THE DENIAL BY THE CARRIER, SHE FILED AN AMENDED
REQUEST FOR HEARING,

AFTER THE HEARING THE REFEREE FOUND THAT CLAIMANT HAD
FAILED TO MEET THE BURDEN OF PROOF WITH RESPECT TO HER CLAIM
FOR A NEW INJURY, WITH RESPECT TO THE CLAIM FOR AGGRAVATION,
DR, FISHER, ON FEBRUARY 19, 1974, WROTE A LETTER TO THE CARRIER
STATING THAT HE FELT CLAIMANT' S CONDITION WAS AN AGGRAVATION AND,
BASED UPON THIS LETTER, THE REFEREE CONCLUDED THAT A PROPER CLAIM
OF AGGRAVATION WAS MADE, AT LEAST, TO GIVE HIM JURISDICTION AND,
THEREAFTER, BASED UPON CLAIMANT'S TESTIMONY, DR, PARSONS' REPORT
OF JANUARY 18, 1974, AND THE TESTIMONY OF DR, FISHER, THE REFEREE
CONCLUDED THAT CLAIMANT HAD MET HER BURDEN OF PROOF IN ESTABLISH!NG}
A CLAIM OF AGGRAVATION,

CLAIMANT HAS REQUESTED PENALTIES AND ATTORNEY'S FEES CON-—
TENDING THAT PAYMENT OF COMPENSATION FOR TEMPORARY TOTAL DIS~
ABILITY HAD NOT BEEN COMMENCED WITHIN 14 DAYS AFTER THE PRESENT-
MENT OF HER CLAIM —— HOWEVER, IT WAS NOT UNTIL THE CARRIER RECEIVED
THE LETTER FROM DR, FISHER DATED FEBRUARY 19, 1974, THAT CLAIMANT
ACTUALLY FILED A CLAIM OF AGGRAVATION, THE EARLIER REPORT OF
DR, FISHER TO WHICH CLAIMANT HAD APPENDED A NOTATION THAT HER
CONDITION WHICH SHE WAS THEN SUFFERING WAS DUE TO HER 1969 INJURY
WAS NOT A SUFFICIENT CLAIM FOR AGGRAVATION TO PLACE ANY O BLIGATION
ON THE PART OF THE EMPLOYER TO DO ANYTHING AT THE TIME, WHEN THE
EMPLOYER WAS PRESENTED WITH THE REPORT OF FEBRUARY 19, 1974, THEN
IT DID HAVE AN OBLIGATION TO ACCEPT OR DENY THE CLAIM AND, UNDER THE
WORKMEN'! S COMPENSATION ACT, TO COMMENCE PAYMENT OF COMPENSATION
FOR TEMPORARY TOTAL DISABILITY WITHIN 14 DAYS THEREAFTER, THE
REFEREE CONCLUDED THAT THE CARRIER'S ACTION AFTER THE RECEIPT OF
THE FEBRUARY 19, 1974, REPORT MUST BE CONSTRUED AS A DE FACTO
DENIAL OF CLAIMANT'S CLAIM FOR AGGRAVATION AND, THEREFORE, HE
ORDERED THE EMPLOYER TO PAY CLAIMANT'S ATTORNEY A REASONABLE
ATTORNEY'S FEE,
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By AN AMENDED ORDER THE REFEREE MODIFIED HIS ORIGINAL ORDER
WHICH REMANDED THE CLAIM FOR AGGRAVATION TO THE CARRIER FOR
ACCEPTANCE AND PAYMENT OF TEMPORARY TOTAL DISABILITY FROM

‘NOVEMBER 29, 1973, UNTIL TERMINATION WAS AUTHORIZED UNDER THE

PROVISIONS OF ORS 656,268, BASED UPON MEDICAL EVIDENCE, HE
CONCLUDED THAT THE PAYMENT OF COMPENSATION FOR TEMPORARY TOTAL
DISABILITY SHOUI.D TERMINATE AS OF MARCH 6, 1974, IN ALLL OTHER
RESPECTS HIS ORIGINAL OPINION AND ORDER WAS TO REMAIN AS ISSUED,

THE BOARD, ON DE NOVO REVIEW, CONCURS IN THE FINDINGS AND
CONCLUSIONS OF THE REFEREE IN BOTH THE ORDER AND THE AMENDED ORDER,

ORDER

THE ORDER OF THE REFEREE DATED JANUARY 31, 1975, AS
AMENDED BY THE ORDER DATED FEBRUARY 20, 1975, IS AFFIRMED,

CLAIMANT"S COUNSEL IS AWARDED AS A REASONABLE ATTORNEY"™S
FEE THE SUM OF 300 DOLLARS, PAYABILE BY THE EMPLOYER, BESS
KAISER HOSPITAL, FOR HIS SERVICES IN CONNECTION WITH BOARD REVIEW,

WCB CASE NO, 74—2607 SEPTEMBER 8, 1975

JAMES HOPPER, CLAIMANT

EMMONS, KYLE, KROPP AND KRYGER,
CLLAIMANT'S ATTYS,

ROGER WARREN, DEFENSE ATTY,

REQUEST FOR REVIEW BY EMPIL.OYER

REVIEWED BY COMMISSIONERS WILSON AND SLOAN,

THE EMPLOYER SEEKS BOARD REVIEW OF AN ORDER OF THE REFEREE
WHICH AWARDED CLAIMANT 192 DEGREES FOR 60 PER CENT UNSCHEDULED
DISABILITY, THE AWARD OF THE REFEREE REPRESENTED AN INCREASE OF
64 DEGREES OVER THE AWARDS PREVIOUSLY RECEIVED BY CLAIMANT BY
THREE DETERMINATION ORDERS AND A STIPULATION WHICH GAVE CLAIMANT
AN AGGREGATE OF 40 PER CENT OF THE MAXIMUM ALLOWABLE BY STATUTE
FOR UNSCHEDULED DISABILITY EQUAL TO 128 DEGREES,

CL.AIMANT SUSTAINED A COMPENSABLE INJURY ON OCTOBER 14, 1970,
WHILE EMPLOYED AS A DEBARKER OPERATOR, HE SAW A CHIROPRACTOR THE
FOLLOWING DAY AND WAS LLATER REFERRED TO DR, JAMES, AN ORTHOPEDIST
WHO DIAGNOSED AN ACUTE LOW BACK STRAIN, SUBSEQUENTLY ON DECEMBER
21, 1970, DR, JAMES PERFORMED A LUMBAR LAMINECTOMY LS5 ~S1,

CLAlMANT' S CLAIM WAS REOPENED AND CLOSED SEVERAL TIMES
AFTER THIS SURGERY, 1T WOULD SERVE NO PURPOSE TO NARRATE THE
SUBSEQUENT MEDICAL FINDINGS, SUFFICE IT TO SAY, THE BACK EVALUA-
TION CLINIC FELT THAT CLAIMANT WAS UNABLE TO RETURN TO HIS FORMER
OCCUPATION AND THAT A JOB CHANGE WAS INDICATED AND DR, JAMES
CONCURRED, IN FEBRUARY, 1972, CLAIMANT' S CLAIM WAS CLOSED AND
BY STIPULATION, CLAIMANT'S AWARD WAS INCREASED TO 128 DEGRFES,

CLAIMANT WAS UNEMPI.OYED FOR APPROXIMATELY A YEAR == IN
FEBRUARY, 1973, HE COMMENCED WORK AT A SERVICE STATION AND
WORKED FOR ABOUT SEVEN MONTHS BUT AGAIN HAD LOW BACK PAIN,
CLAIMANT WAS HOSPITALIZED AND EXAMINED BY DR, ROCKEY AND BY
DR, HOCKEY, BOTH DIAGNOSED A POSSIBLE RECURRENT LUMBAR DISC
AND RECOMMENDED A MYELOGRAPHY,
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CLAIMANT' S CLAIM FOR AGGRAVATION WAS ACCEPTED BY STIPULATION '
APPROVED FEBRUARY 27, 1974, THE MYELOGRAM PERFORMED BY DR, HOCKEY
WAS NEGATIVE AND CLAIMANT WAS REFERRED TO THE DISABILITY PREVENTION
DIVISION, THE BACK EVALUATION CLINIC DIAGNOSED MILD CHRONIC LOW
BACK STRAIN AND FELT THAT CLAIMANT! S PERMANENT LOSS OF FUNCTION
WAS MILD, CLAIMANT SHOULD NOT RETURN TO HIS FORMER OCCUPATION
BUT COULD RETURN TO SOME TYPE OF WORK, FINAL CLOSURE WAS ON
JuLy 11, 1974,

ON OocTOBER 9, 1974, CLAIMANT WAS FOUND INELIGIBLE FOR
VOCATIONAL REHABILITATION —= HIS PROGNOSIS FOR RETURNING TO SUIT—
ABLE GAINFUL EMPLOYMENT WAS NIL BASED UPON CLAIMANT S FAILURE
TO TAKE HIS GED TESTS AND TO EAGERLY PURSUE VOCATIONAL REHABILITA—
TION SERVICES, IN ADDITION, CLAIMANT REFUSED TO LEAVE HIS HOME

IN SWEET HOME AND LOOK FOR ANY TYPE OF WORK,

_ THE REFEREE CONCLUDED, BASED UPON THE MEDICAL EVIDENCE,

THAT CLAIMANT COULD NOT RETURN TO HIS FORMER TYPE OF WORK AND
WOULD HAVE TO FIND WORK WHICH DID NOT REQUIRE HEAVY MANUAL LABOR,
CLAIMANT TESTIFIED HE HAD LOOKED FOR WORK IN SERVICE STATIONS IN
SWEET HOME, ALBANY AND LEBANON, INQUIRING AT FROM FIVE TO FIFTEEN
GAS STATIONS PER WEEK WITH NO SUCCESS —— HOWEVER, CLAIMANT HAS NOT
LLOOKED FOR ANY OTHER TYPE OF WORK NOR HAS HE LOOKED FOR WORK IN

ANY OTHER LOCATIONS, THE REFEREE FOUND CLAIMANT TO BE A CREDIBLE
WITNESS, DID NOT QUESTION HIS MOTIVATION TO SEEK EMPLOYMENT AND
ACCEPTED HIS EXPLANATION FOR NOT TAKING HIS GED EXAMINATION AS
REASONABLE, THE REFEREE CONCLUDED THAT, WITH OR WITHOUT A GED,
CLAIMANT HAD SUSTAINED A SUBSTANTIAL LOSS OF WAGE EARNING CAPACITY
DUE TO HIS INJURY AND THAT THE LIMITATIONS OF HIS EMPLOYMENT IN THE
GENERAL LLABOR MARKET WERE SUBSTANTIAL, THEREFORE, HE WAS ENTITLED
TO AN AWARD OF 60 PER CENT OF THE MAXIMUM ALLOWABLE BY STATUTE
FOR UNSCHEDULED DISABILITY,

THE BOARD, ON DE NOVO REVIEW, CANNOT AGREE WITH THE REFEREE
ON THE ISSUE OF CLAIMANTYS MOTIVATION TO SEEK EMPLOYMENT, THE
ONLY TYPE OF WORK CLAIMANT HAS SOUGHT HAS BEEN IN SERVICE STATIONS
IN THE VICINITY OF SWEET HOME —~-~ HIS TESTIMONY THAT HE HAD INQUIRED
AT FROM FIVE TO FIFTEEN GAS STATIONS PER WEEK WITH NO SUCCESS IS
NOT ENTIRELY CONVINCING, THE BOARD IS NOT SATISFIED WITH CLAIMANT' S
EXPLANATION THAT THE REASON HE DID NOT TAKE THE TEST TO OBTAIN HIS
GED WAS BECAUSE HE DID NOT HAVE THE 7 DOLILARS REQUIRED TO PAY FOR
THE EXAMINATION FEE, THE MEDICAL EVIDENCE, WHILE UNANIMOUS IN THE
CONCLUSION THAT CLAIMANT COULD NOT RETURN TO HIS FORMER TYPE OF
WORK, INDICATES THAT THERE ARE OTHER OCCUPATIONS TO WHICH CLAIMANT
COULD RETURN AND THE BOARD CONCLUDES THAT CLAIMANT HAS RETAINED
AT LLEAST 60 PER CENT OF HIS WAGE EARNING CAPACITY AND, THEREFORE,
THE AWARD OF THE REFEREE SHOULD BE MODIFIED ACCORDINGLY,

ORDER

THE ORDER OF THE REFEREE DATED MAY 23, 1975, IS MODIFIED
TO THE EXTENT THAT CLAIMANT IS AWARDED 128 DEGREES OF A MAXIMUM
OF 320 DEGREES FOR UNSCHEDULED DISABILITY, IN ALL OTHER RESPECTS
THE REFEREE'S ORDER IS AFFIRMED,
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WCB CASE NO, 74—3152 SEPTEMBER 15, 1975

DENISE MAGNUSON, CLAIMANT

COONS, COLE AND ANDERSON, CLAIMANT'S ATTYS,
REQUEST FOR REVIEW BY CLAIMANT

CROSS REQUEST FOR REVIEW BY EMPLOYER

REVIEWED BY COMMISSIONERS WILSON AND MOORE,

THE CLAIMANT SEEKS BOARD REVIEW OF A REFEREE'S ORDER ONLY
INSOFAR AS IT DIRECTS THAT CLAIMANT™S COUNSEL SHALL BE PAID
OUT OF THE COMPENSATION AWARDED CTLAIMANT BY SAID ORDER,

THE EMPLOYER CROSS APPEALS THE REFEREEY™S ORDER, CONTENDING
THAT THE MEDICAL REPORTS WERE NOT SUFFICIENT TO CONFER JURISDICTION
IN ORDER TO HOLD A HEARING ON THE QUESTION OF AGGRAVATION, THAT THE
MEDICALS DID NOT SUPPORT CLAIM REOPENING -ON ACCOUNT OF AGGRAVATION,
THAT THE REFEREE ERRED IN FINDING THAT CLAIMANT HAD PREVIOUSLY
BEEN AWARDED MORE THAN TEMPORARY TOTAL DISABILITY FOR THE
CONDITION WHICH CLAIMANT CLAIMS HAS WORSENED AND THAT ANY CLAIM
WORSENING HAD OCCURRED SUBSEQUENT TO THE ISSUANCE OF THE SECOND
DETERMINATION ORDER,

CLAIMANT SUSTAINED A COMPENSABL.E INJURY TO HER LEFT LEG ON
JUNE 54 1969, FOR WHICH SHE WAS AW/.RDED 15 DEGREES, BY STIPULA-
TION THE MATTER WAS REOPENED AND SUBSEQUENTLY CLOSED BY A
SECOND DETERMINATION ORDER WHICH AWARDED CLAIMANT AN ADDITIONAL
7.5 DEGREES, ON AUGUST 23, 1974, AN AGGRAVATION APPLICATION WAS
FILED WITH THE BOARD WHICH WAS DENIED BY THE INSURANCE CARRIER ON
SEPTEMBER 11, 1974, ON THE GROUNDS THAT THE MEDICAL. INFORMATION
DID NOT ESTABLISH A RELATIONSHIP BETWEEN THE ORIGINAL KNEE INJURY
AND THE PHLEBITIC CONDITION TREATED BY DR, HOOVER IN 1973,

CLAIMANT REQUESTED A HEARING AND THE REFEREE FOUND THAT THE
MEDICAL CORROBORATION OF THE AGGRAVATION CLAIM WAS SUFFICIENT TO
CONFER JURISDICTION, THE REFEREE ALSO FOUND THAT BY CONSIDERING
THE REPORT OF DR, HOOVER DATED NOVEMBER 7, 1974, IN CONTEXT WITH
DR, JAMES' CLOSING EVALUATION REPORT OF JUNE 6, 1972, WHICH
IMMEDIATELY PRECEDED THE SECOND DETERMINATION ORDER, THAT IT WAS
APPARENT THAT THE WORSENED CONDITION WHICH DR, HOOVER NOTED IN
JuLy, 1973, HAD ITS INCEPTION NOT AFTER MARCH, 1972, BUT AFTER
JUNE, 1972, AND HE CONCLUDED THAT THE REPORT WAS SUFFICIENT
EVIDENCE OF A WORSENING OF CLAIMANT 'S CONDITION SUBSEQUENT TO THE
LAST ARRANGEMENT OF COMPENSATION,

THE REFEREE CONCLUDED THAT PAYMENT OF ATTORNEY™S FEE BY
THE EMPLOYER WOULD BE INAPPROPRIATE INASMUCH AS THE SUPPORTING
MEDICAL REPORTS SUBMITTED BY CLAIMANT DID NOT STATE REASONABLE
GROUNDS FOR THE CLAIM AND THEREFORE DID NOT IMPOSE ANY OBLIGATION

ON IT TO ACCEPT THE CLAIM,

THE BOARD, ON DE NOVO REVIEW, CONCURS IN ALL OF THE FINDINGS
AND CONCLUSIONS OF THE REFEREE CLEARLY SET FORTH AND THOROUGHLY
DISCUSSED IN HIS OPINION AND ORDER WITH THE EXCEPTION OF HIS RULING
THAT CLAIMANT' S COUNSEL BE PAID HIS ATTORNEY'S FEE FROM ThE
COMPENSATION AWARDED CLAIMANT, THE AGGRAVATION APPLICATION DATED
AUGUST 23, 1974, WAS ACCOMPANIED BY DR, HOOVER'S REPORT JULY 31,
1973 ==~ THERE IS NO EVIDENCE AS TO WHAT CLAIM PROCESSING, IF ANY,

THE EMPLOYER AND ITS INSURER DID FOLLOWING THE SUBMISSION OF THAT
APPLICATION, THE DENIAL WAS ENTERED WITHIN A COUPLE OF WEEKS
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AFTER THE APPLICATION WAS RECEIVED AND THERE WAS NO EVIDENCE THAT,
IN THE INTERIM, EITHER THE EMPLOYER OR ITS INSURER HAD ATTEMPTED
TO CONTACT ANY OF THE TREATING PHYSICIANS, A VERY SHORT TIME AFTER
THE DENIAL, ON SEPTEMBER 19, 18974, CLAIMANT REQUESTED A HEARING
SUPPORTED BY THE JULY, 1973 REPORT OF DR, HOOVER AND AUGMENTED "

IT WITH A FURTHER CLARIFYING REPORT DATED NOVEMBER 7, 1974, WHICH
WAS SUBMITTED TO THE EMPLOYER'S INSURER ON NOVEMBER 12, 1974,
APPROXIMATELY THREE MONTHS PRIOR TO THE HEARING, THIS GAVE THE
EMPLOYER AND ITS INSURER SUBSTANTIAL TIME TO REEVALUATE THEIR
POSITION BASED UPON DR, HOOVER'S NOVEMBER REPORT YET THEY CHOSE
TO CONTINUE TO DENY THE CLAIM, THE BOARD CONCLUDES THAT, UNDER
SUCH CIRCUMSTANCES, CLAIMANT'S ATTORNEY'S FEE SHOULD BE PAID BY
THE EMPLOYER RATHER THAN FROM THE COMPENSATION AWARDED CLAIMANT,

ORDER

THE ORDER OF THE REFEREE DATED MARCH 12, 1975 1S MODIFIED
TO THE EXTENT THAT CLAIMANT'S COUNSEL IS AWARDED AS A REASONABLE
ATTORNEY">S FEE THE SUM OF 1000 DOLLARS TO BE PAID BY THE EMPLOYER,
Fe W, WOOLWORTH CO, IN ALL OTHER RESPECTS THE ORDER OF THE
REFEREE 1S AFFIRMED, ’ ' o

WCB CASE NO, 74—1484 SEPTEMBER 15, 1975

JAMES TUuBB, CLAIMANT

EVOHL MALAGON, CLAIMANT'S ATTY,
DEPARTMENT OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT -

REVIEWED BY COMMISSIONERS WILSON AND SLOAN,

CLAIMANT HAS REQUESTED BOARD REVIEW OF THAT PART OF A
REFEREE'S ORDER WHICH FOUND HIS PSYCHIATRIC AND LLOW BACK CON-
DITIONS NONCOMPENSABLE, CONTENDING THE REFEREE HAD NO JURISDIC-—
TION TO MAKE SUCH A RULING SINCE THERE HAD NEVER BEEN A DISPUTE
BETWEEN CLAIMANT AND THE STATE ACCIDENT INSURANCE FUND CONCERNING
THESE MATTERS AND IT WAS NEVER PRESENTED AS AN ISSUE AT THE
HEARING,

THE REFEREE DID ORDER THE STATE ACCIDENT INSURANCE FUND TO
PROVIDE MEDICAL CARE AND TIME LOSS FROM APRIL 29, 1974 FOR
CLAIMANT'S NECK AND UPPER EXTREMITY PROBLEMS WHICH HE FOUND
RELATED TO THE INJURY AND THE STATE ACCIDENT INSURANCE FUND HAS
. CROSS REQUESTED BOARD REVIEW CONTENDING THE REFEREE ERRED IN
FINDING CLAIMANT NEEDED FURTHER MEDICAL CARE AND COMPENSATION,
THE STATE ACCIDENT INSURANCE FUND ALSO OBJECTS TO THE REFEREE'S
ASSESSMENT OF AN ATTORNEY'S FEE PAYABLE BY THE FUND,

CLAIMANT, A 53 YEAR OLD TRUCK DRIVER AGGRAVATED A PRE~-
EXISTING DEGENERATIVE ARTHRITIS CONDITION IN HIS NECK AND RIGHT
SHOULDER ON JULY 21, 1972 WHEN THE TRUCK HE WAS DRIVING RAN OFF
THE ROAD, HE WAS TREATED CONSERVATIVELY FOR THE INJURY,

PrRIOR TO AND AFTER THE INJURY, HE HAD ALSO BEEN SEEN ON A
NUMBER OF OCCASIONS FOR UNRELATED GASTROINTESTINAL AND UROLOGICAL
PROBLEMS,

ON FEBRUARY 8, 1973, HE WAS FOUND MEDICALLY STATIONARY BUT
CLAIMANT EXTABLISHED AT A HEARING THAT HE NEEDED FURTHER TREATMENT
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AND THE CLAIM WAS REACTIVATED AS OF MARCH 12, 1973, CLAIMANT

WAS THEN LIVING IN CALIFORNIA, IN JUNE, 1973, HE BEGAN TREATING
WITH IDR, ROBERT F, BLUM, A VALLEJO NEUROSURGEON, SEVERAL MONTHS
OF CONSERVATIVE TREATMENT FOR BOTH PHYSICAL AND FUNCTIONAL .
PROBLEMS ENSUED BEFORE DR, BLLUM REPORTED ON MARCH 19, 1974, THAT
CLAIMANT WAS MUCH IMPROVED AND THAT HIS CONDITION HAD REMAINED
STABLE FOR THE PAST TWO MONTHS,

He REPORTED CLAIMANT%S ONLY DISABILITY WAS LIMITATION IN
THE RIGHT UPPER EXTREMITIES, NECK AND BACK, DUE TO PAIN
ASSOCIATED WITH EXTENSIVE OR EXCESSIVE STRENUOUS PHYSICAL
ACTIVITY,

ON APRIL 17, 1974 A SECOND DETERMINATION ORDER ISSUED
GRANTING COMPENSATION EQUAL TO 10 PER CENT OF THE MAXIMUM AL-
LLOWABLE FOR UNSCHEDULED DISABILITY DUE TO THE INJURY TO THE
RIGHT SHOULDER AND NECK,

ON APRIL 19, 1974, CLLAIMANT, THROUGH HIS ATTORNEY, REQUESTED
A HEARING AGAIN CONTENDING HIS CLAIM HAD BEEN PREMATURELY CLOSED,

SHORTLY THEREAFTER DR, BLUM REPORTED TO CLAIMANT'S ATTORNEY
THAT HE WAS CONTINUING TO TREAT CLAIMANT FOR HIS INDUSTRIAL CON-
DITION, PHYSICAL THERAPY RECORDS SHOW THAT HE CONTINUED TO
REGUL.ARL.Y RECEIVE THERAPY AFTER THE SECOND CLOSURE OF HIS CLAIM,

ON MAY 23, 1974, CLAIMANT' S ATTORNEY DEMANDED OF THE STATE
ACCIDENT INSURANCE FUND THAT IT REOPEN CLAIMANT'S CLAIM FOR
MEDICAL CARE WHICH HAD BEEN INCURRED SINCE THE APRIL 17, 1974
CLOSURE, THE STATE ACCIDENT INSURANCE FUND REFUSED AND THE
MATTER WENT TO HE ARING, )

AT THE HE ARING. CLAIMANT [INTRODUCED REPORTS FROM DR, BLUM
INDICATING THAT HE WAS TREATING CLAIMANT FOR ARM AND NECK PAIN
FROM THE INJURY AND FOR BACK PAIN AND DEPRESSION WHICH HE CON-
SIDERED INDIRECTLY RELATED TO THE INJURY, IT APPEARS THAT DR, BLUM
WAS NOT AWARE THAT CLAIMANT HAD PREVIOUSLY GIVEN HISTORY OF AN
ONSET OF LOW BACK PAIN ON JANUARY 25, 1973 AND OF HAVING SUFFERED
A SLIPPED DISC SEVEN YEARS EARLIER WHICH HAD BEEN TREATED BY A
CHIROPRACTOR, DEFENDANT' S EXHIBIT A-~19,

THE’ STATE ACCIDENT INSURANCE FUND INTRODUCED INTO EVIDENCE
THE PSYCHOLOGICAL EVALUATION AND REPORT OF DR, FRANKUIN H, ERNST,
A PSYCHIATRIST, DR, ERNST FOUND CLAIMANT TO BE A PASSIVE~AGGRES—
SIVE PERSONALITY OF THE PASSIVE TYPE WITH A LIFE LONG PERSONALITY
DISTURBANCE WHICH HE FOUND TO BE THE REAL CAUSE OF CLAIMANT'S
CONTINUING UNEMPLOYMENT AND COMPLAINTS OF DISABILITY, THE RECORD
REVEALS THAT FOLLOWING AN ATTEMPTED SUICIDE IN 1960, CLAIMANT WAS
ALSO FOUND 7O EXHIBIT PASSIVE~AGGRESSIVE AND PARANOID PERSONALILITY
PATTERNS WHICH WERE EXPECTED TO CONTINUE,

THE REFEREE, ALTHOUGH EXPRESSING RESERVATIONS, FELT THE
WORKMAN QUGHT TO BE GIVEN THE BENEFIT OF THE DOUBT AND THEREFORIE
ORDERED THE STATE ACCIDENT INSURANCE FUND TO REINSTATE CLAIMANT
TO TIME LOSS AND PROVIDE ADDITIONAL MEDICAL CARE FOR CLAIMANT' S
NECK AND ARM FAIN BUT NOT FOR HIS LOW BACK AND PSYCHOLOGICAL
PROBLEMS,

CLA!MANT OBJECTS TO THE REFEREE LIMITING HIS COMPENSARLE
TREATMENT TO THE NECK AND ARM RATHER THAN INCLUDING TREATMENT
OF HIS BACK AND PSYCHOPATHOLOGY AS WELL, HE CONTENDS THAT SINCE
THE FUND HAD NOT DENIED RESPONSIBILITY FOR THE BACK AND
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PSYCHOPATHOLOGY THE REFEREE HAD NO JURISDICTION TO RESTRICT HIS
RIGHT TO TREATMENT, WE DISAGREE,

THE RECORD REVEALS THAT CLAIMANT'S INJURIES WERE ORIGINALLY
FOUND TO INVOLVE THE NECK AND THE RIGHT SHOULDER AND ARM, FOR
ALMOST TWO YEARS THEREAFTER, TREATMENT WAS DIRECTED ESSENTIALL.Y
TO THAT AREA, ONLY AFTER INITIATING A CONTEST OF THE SECOND CLOSURE
DID THE CLAIMANT SEEK TO CONNECT HIS LOW BACK CONDITION AND PSYCHO~-
PATHOLOGY IN ORDER TO JUSTIFY ADDITIONAL TIME LOSS COMPENSATION,

IN REACHING ‘A DECISION ON WHETHER A CLAIMANT NEEDS FURTHER"
TREATMENT AND COMPENSATION FOR A CONDITION NOT ORIGINALLY
IDENTIFIED AS A PART OF THE COMPENSABLE INJURY, ONE MUST NECES-
SARILY DECIDE WHETHER OR NOT THE PRESENT COMPLAINTS ARE RELATED
TO THE ORIGINAL INJURY,

COMMON SENSE DICTATES THAT THE REFEREE SHOULD NOT, AS THE
CLAIMANT woOUuLD HAVE HIM DO, BLINDLY ASSUME IN A PREMATURE
CLLOSURE CASE, THAT ALL MALADIES ARE RELATED UNLESS THE EMPLOYER
OR THE STATE ACCIDENT INSURANCE FUND HAS ISSUED A SPECIFIC FORMAL
DENIAL., THE STATE ACCIDENT INSURANCE FUND'S RESPONSE TO THE
REQUEST FOR HEARING DENIED THAT CLAIMANT WAS ENTITLED TO FURTHER
CARE AND COMPENSATION AND WE THINK THAT PUT IN ISSUE THE CONNECTION
OF CLAIMANT'S COMPLAINTS TO THE INJURY OF JULY 21 s 1972,

AFTER CONSIDERING DR, BLUM™S AND DR, ERNST™S OPINION AND
CLAIMANT®S HISTORY OF BACK PAIN AND EMOTIONAL PROBLEMS, WE ARE
NOT PERSUADED CLAIMANT'S PRESENT BACK COMPLAINTS AND DEPRESSION
ARE CONNECTED TO HIS JULY 21, 1972 COMPENSABLE ACCIDENT, HOWEVER,
BASED ON THE FACT THAT DR, BLUM FELT IT NECESSARY TO CONTINUE
CLAIMANT IN A PHYSICAL THERAPY PROGRAM WHICH INCLUDED THERAPY TO
CLAIMANT'S SHOULDER FOLLOWING THE LAST CLOSURE, WE CONCLUDE THAT
THE COST OF SUCH TREATMENT SHOULD CONTINUE TO BE BORNE BY THE
STATE ACCIDENT INSURANCE FUND IN ACCORDANCE WITH THE PROVISIONS
OF ORS 656,245,

WE DO NOT THINK, HOWEVER, THAT CLAIMANT IS ENTITLED TO HAVE
HIS CLLAIM REOPENED FOR TEMPORARY TOTAL DISABILITY COMPENSATION
SINCE HIS RIGHT SHOULDER AND NECK CONDITION APPEARS ESSENTIALLY
STATIC, THE REFEREE"'S ORDER SHOUL.D BE REVERSED IN THAT REGARD

T

AND THE CLA1IM NEED NOT BE AGAIN "CLOSED, '

AT THE TIME THAT THE STATE ACCIDENT INSURANCE FUND FILED
IT'S REQUEST FOR REVIEW, THE CASE LAW DID NOT PROVIDE FOR AN
ATTORNEY'S FEE PAYABLE BY THE EMPLOYER OR THE STATE ACCIDENT
INSURANCE FUND WHEN ',245 BENEFITS" WERE IMPROPERLY DENIED,
WAIT V, MONTGOMERY WARD INC,, 10 OR APP 333 (1972), HOWEVER
THE RECENT CASE OF CAVINS V, SAIF, 75 OAS 1963 a——oR
(MAY 30, 1975) HOLDS THAT THE EMPLOYER OR THE STATE ACC DENT
INSURANCE FUND IS OBLIGED TO PAY CLAIMANT'S ATTORNEY'S FEE
WHEN IT ERRONEOUSLY REFUSED TO EXTNED SUCH BENEFITS,

ORDER
THAT PART OF THE REFEREE'S ORDER DATED JANUARY 6 e 1975,
AWARDING CLAIMANT TEMPORARY TOTAL DISABILITY FROM APRIL 29, 1974,

UNTIL THE CLAIM IS AGAIN CLOSED IS HEREBY REVERSED, THE REFEREE'S
ORDER IS AFFIRMED IN ALL OTHER RESPECTS,
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WCB CASE NO, 74—3022 SEPTEMBER 16, 1975

WILLIAM E, PATTERSON, CLAIMANT
GALTON AND POPICK, CLAIMANT'S ATTYS,
DEPARTMENT OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS WILSON AND SLOAN,

CLAIMANT HAS REQUESTED BOARD REVIEW OF A REFEREE™S ORDER '
DISMISSING HIS REQUEST FOR HEARING UPON A FINDING THAT HE HAD NO
JURJISDICTION OVER THE MATTER IN DISPUTE,

THE CASE INVOLVES AN APRIL 6, 1962 INJURY WHICH WAS INITIALLY
CLLOSED BY THE STATE INDUSTRIAL ACCIDENT COMMISSION IN EARLY 1965,

LITIGATION OVER THE EXTENT OF PERMANENT DISABILITY WAS
SETTLED BY STIPULATJION ON JUNE 25, 1965,

ON APRIL 17, 1973, THE STATE ACCIDENT INSURANCE FUND
VOLUNTARILY REOPENED CLAIMANT’S CLAIM FOR ADDITIONAL TREATMENT,
RECLOSING IT ON JUNE 3, 1974, WHEN CLAIMANT SOUGHT TO HAVE HIS
TREATMENT CONTINUED, THE STATE ACCIDENT INSURANCE FUND BY LETTER
DATED AUGUST 13, 1974, DENIED CLAIMANT'S RE QUEST, CLAIMANT
THEREUPON REQUESTED A HEARING BEFORE A REFEREE OF THE WORKMEN' S
COMPENSATION BOARD, THE STATE ACCIDENT INSURANCE FUND MOVED TO
DISMISS THE REQUEST AND, AS EARLIER MENTIONED, THE MOTION WAS
GRANTED, :

'CLAIMANT CONTENDS THAT HIS REQUEST FOR HEARING ON AUGUST '5,
1974 CONSTITUTED THE ELECTION OF PROCEDURES WHICH SECTIJON 43 OF
CHAPTER 285 O, L, (1965) PERMITTED IN CASES WHERE THE -DEPARTMENT
MAKES AN ORDER DECISION OR AWARD UNDER ORS 656,282 PERTAINING TO
ANY CL!:IM BASED ON AN INJURY THAT OCCURRED BEFORE, , , ( JANUARY 1,
1966) ,

WHILE THE PROVISIONS OF THAT SECTION DO NOT SPECIFICALLY SO
STATE, IT HAS SEEN HELD THAT THE ' ¢ 0 LEGISLATIVE INTENT WAS TO
GIVE ALL CLAIMANTS WHO HAD CASES WHICH AROSE, -BUT HAD NOT BEEN
CONCL.UDED, BEFORE THE EFFECTIVE DATE OF THE 1965 AMENDMENTS,
THE OPTION TO COME UNDER THE NEW ACT,"' PETTY V, SAIF 6 OR APP 626
(1971),

CL.AIMANT"S CLAIM HAD ALREADY BEEN CONCLUDED BY HIS STIPU~
LATED SETTLEMENT OF JUNE 25, 1965, NOT ONLY BEFORE THE FULLY
OPERATIVE DATE OF THE NEW ACT, (JANUARY 1, 1966), BUT EVEN BEFORE
THE ACT BECAME LAW ON AUGUST 13, 1965,

THE LAW IN FORCE AT THE TIME OF THE CLAIMANT'S tNJURY GAVE
HIM A TWO YEAR PERIOD WITHIN WHICH HE COUL.D DEMAND ADDITIONAL
BENEFITS AS A MATTER OF RIGHT IF HIS CCNDITION AGGRAVATED,
ORS 656,276(2), THAT PERIOD HAD LONG EXPIRED WHEN THE STATE
ACCIDENT INSURANCE FUND, ON AUGUST 13, 1974, DENIED CLAIMANT' S
REQUEST FOR ADDITIONAL BENEFITS, IT SHOQUL.D BE CAREFULLY NOTED
THAT THE ORDERS ON WHICH CLAIMANTS WERE GIVEN A RIGHT OF ELECTION
BY SECTION 43 WERE THOSE MADE UNDER ORS 656,282, ORDERS MADE
UNDER THAT SECTION WERE THOSE ON WHICH THE CLAIMANT HAD THE
RIGHT OF APPEAL., ORS 656,282 (3), SINCE CLAIMANT HAD NO RIGHT TO
APPEAL THE STATE ACCIDENT INSURANCE FUND' S LETTER OF DENIAL
WE CONCIL.UDE IT WAS NOT AN ORDER UNDER ORS 656,282 WITHIN THE
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MEANING OF-SECTION 43(3) OF CHAPTER 285 O, L, (1965), THUS, THE
REFEREE CORRECTLY CONCLUDED THAT HE LACKED JURISDICTION TO HEAR
THE DISPUTE,

CLAIMANT ALSO SEEKS TO ESTABLISH JURISDICTION URGING A
SORT OF WAIVER AND ESTOPPEL THEORY, IT IS WELL ESTABLISHED THAT
JURISDICTION OVER SUBJECT MATTER CANNOT BE ACQUIRED BY THIS MEANS,

AM JUR 2ND ESTOPPEL Vv, WAIVER 8 73,

ReLvinGg ON ORS 656,278 (2) OF THE OLD ACT 656,245 (1) AND
656,278(3) OF THE NEW ACT, CLAIMANT ALSO URGES THAT HE IS ENTITLED
TO A HEARING BECAUSE THE STATE ACCIDENT INSURANCE FUND'S DENIAL
AMOUNTS TO A DIMINUTION, REDUCTION AND TERMINATION OF BENEFITS FOR
WHICH CLLAIMANT HAS AN ABSOLUTE RIGHT TO HEARING, SECTION 43(2) OF
CHAPTER 285 O, L, OF 1965 TRANSFERRED THE STATE INDUSTRIAL ACCIDENT
COMMISSION'S YOWN MOTION' AUTHORITY TO THE WORKMEN'S COMPENSATION
BOARD ON JANUARY 1, 1966, THUS THE STATE ACCIDENT INSURANCE FUND'S
LETTER OF DENIAL WAS NOT AN EXERCISE OF OWN MOTION JURISDICTION,

THE LAW IN FORCE AT THE TIME OF CLAIMANT'S INJURY DID NOT
INCLUDE ORS 656,245 AND ITS INDEPENDENT RIGHT TO MEDICAL, THE
HERBAGE CASE WHICH CLLAIMANT CITES A5 CONTROLLING, IS DISTINGUISH-
ABLE IN THAT HERBAGE WAS FOUND TO HAVE MADE -A VALID ELECTION,
ABSENT THE RIGHT OF ELECTION AND A VALID EXERCISE THEREOF, PRO-
CEDURES OF THE NEW ACT ARE NOT AVAILABLE TO CLAIMANT,

CLAIMANT DOES HAVE AN AVENUE OF RELIEF AVAILABLE TO HIM,
THE CONTINUING JURISDICTION OVER HIS CLAIM WHICH ORIGINALLY REPOSED
IN THE STATE INDUSTRIAL ACCIDENT COMMISSION IS NOW VESTED IN THE
WORKMEN'S COMPENSATION BOARD, CLAIMANT HAS REQUESTED A BOARD'S
OWN MOTION ORDER GRANTING TIME LOSS AND MEDICAL TREATMENT FROM
MAY 22, 1974 UNTIL HE BECOMES MEDICALLY STATIONARY, PLUS AN
ATTORNEY' S FEE, : :

THE RECORD MADE AT THE HEARING DEALT BASICALLY WITH THE
ISSUE OF JURISDICTION, IT DOES NOT CONTAIN SUFFICIENT EVIDENCE FOR
THE BOARD TO DECIDE WHETHER HE IS OR IS NOT ENTITLED TO THE OWN
MOTION RELIEF WHICH HE SEEKS, WE CONCLUDE THE REFEREE'S OPINION
AND ORDER FINDING A LACK OF JURISDICTION AND DISMISSING CLAIMANT' S
REQUEST FOR HEARING SHOULD BE AFFIRMED, WE FURTHER CONCLUDE
HOWEVER, THAT PURSUANT TO THE CONTINUING JURISDICTION VESTED IN
THE BOARD BY VIRTUE OF SECTION 43 (2) OF CHAPTER 285 O, L, 1965
AND ORS 656,278, THIS MATTER SHOULD BE REFERRED TO A REFEREE TO
RECEIVE EVIDENCE ON WHETHER, FOLLOWING THE STATE ACCIDENT INSUR-
ANCE FUND'S CLOSURE OF CLAIMANT'S CLAIM ON JUNE 3, 1974, CLAIMANT
REMAINED TEMPORARILY DISABLED AND IN NEED OF FURTHER MEDICAL.
CARE ON ACCOUNT OF THE INJURY OF APRIL 6, 1962, FOLLOWING RECEIPT
OF THAT EVIDENCE THE REFEREE SHOULD SUBMIT TO THE BOARD, THE
EVIDENGE RECEIVED TOGETHER WITH A RECOMMENDED FINDING OF FACT
AND OPINION, »

IT is so orpERED,

24 -



WCB CASE NO, 75—119 SEPTEMBER 16, 1975

KENNETH R, LEONARD, CLAIMANT

POZZl, WILSON AND ATCHISON, CLAIMANT%S ATTYS,
DEPARTMENT OF JUSTICE, DEFENSE ATTY,

ORDER OF REMAND

A HEARING IN THE ABOVE~ENTITLED MATTER WAS HELD AT PORTLAND,
OREGON ON MAY 29, 1975, BEFORE REFEREE PAGE PFERDNER == AN
OPINION AND ORDER WAS ENTERED ON JUNE 9, 1975, ON JUNE 18, 1975,

A REQUEST FOR REVIEW BY THE CLAIMANT WAS RECEIVED BY THE WORK=—
MEN'S COMPENSATION BOARD,

By LETTER, DATED SEPTEMBER 9, 1975, THE BOARD WAS REQUESTED
BY THE CLAIMANT® S ATTORNEY TO REMAND THE MATTER TO THE REFEREE
FOR THE LIMITED PURPOSE OF RECEIVING IN THE RECORD FOR HIS CONSIDERA-
TION A MEDICAL REPORT FROM DR, ROBERT H, POST DATED OCTQBER 17, 1974,
THE STATE ACCIDENT INSURANCE FUND CONCURS IN THIS REQUEST,

It 1s HEREBY ORDERED THAT THIS MATTER 1S REMANDED TO REFEREE
PAGE PFERDNER FOR THE SOLE PURPOSE OF INCLUDING, AS AN “EXHIBIT' -
FOR HIS CONSIDERATION, THE MEDICAL REPORT OF DR, ROBERT H, POST —-—
SAID REPORT CONSISTS OF A HANDWRITTEN ANSWER TO A QUESTION PRO-
POUNDED TO HIM BY AN EXAMINER OF THE STATE ACCIDENT INSURANCE
FUND IN A LETTER DATED OCTOBER 17, 1974,

WCB CASE NO, 74—1703 SEPTEMBER 16, 1975

JAMES A, POELWIJK, CLAIMANT

HEDRICK, FELLOWS, MC CARTHY, ZIKES
AND DAHN, CLAIMANT®%>S ATTYS,

SOUTHER, SPAULDING, KINSEY, WILLIAMSON
AND SCHWABE, DEFENSE ATTYS,

REQUEST FOR REVIEW BY EMPLOYER

ReEVIEWED BY COMMISSIONERS WILSON AND MOORE,

THE EMPLOYER REQUESTS BOARD REVIEW OF THE ORDER OF THE
REFEREE WHICH REMANDED CLAIMANT®%S CLAIM TO IT FOR PAYMENT OF
TEMPORARY TOTAL. DISABILITY COMPENSATION AND DIRECTED THAT IT
PAY FOR THE COST OF THE DEPOSITION OF DR, FAGAN TAKEN ON
OCTOBER 24, 1974,

CLAIMANT SUFFERED A COMPENSABLE INJURY ON AUGUST 7, 1973 —m
HIS CLAIM WAS CLOSED BY A DETERMINATION ORDER DATED FEBRUARY 21,
1974, WHICH AWARDED CLAIMANT TE MPORARY TOTAL DISABILITY FROM
AUGUST 8, 1973 THROUGH DECEMBER 26, 1973, LESS TIME WORKED, A
SECOND DETERMINATION ORDER, DATED FEBRUARY 28, 1974, GRANTED
CLAIMANT, IN ADDITION TO THE AFORESAID TEMPORARY TOTAL DISABILITY,
AN AWARD EQUAL. TO 32 DEGREES FOR 10 PER CENT UNSCHEDULED LOW
BACK DISABILITY, '

CL.AHMANT UNDERWENT A SPINAL FUSION ON OR ABOUT DECEMBER 3,
1974, AND AT THE TIME OF THE HEARING WAS RECEIVING TEMPORARY
TOTAIL. DISABILITY PAYMENTS, CLAIMANT CONTENDS HE IS ENTITLED TO
PAYMENT OF SUCH BENEFITS FROM DECEMBER 26, 1973 TO DECEMBER 3,
1974 ~~ THAT HIS CLLAIM WAS PREMATURELY CLOSED BECAUSE HE WAS NOT
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74; ’
MEDICALLY STATIONARY ON DECEMBER 26, 1973, NOR AT ANY TIME THERE-
AFTER, THE | EFEREE, RELYING UPON THE TESTIMONY OF DR, FAGAN,
WHO SAID, AN DNG OTHER THINGS, THAT HE NEVER FELT CLAIMANT WAS
STATIONARY C * STABILIZED MEDICALLY, CONCLUDED THAT THE CLAIM HAD
BEEN PREMAT RELY CLOSED AND, THEREFORE, CLAIMANT WAS ENTITLED TO
PAYMENT OF . zMPORARY TOTAL DISABILITY BENEFITS FROM DECEMBER 26,
1973 TO DECEMBER 3, 1974,

THE'EMPLOYER' S CONTENTION THAT IT SHOULD NOT BE BURDENED
WITH THE EXPENSE OF THE DEPOSITION TAKEN FROM DR, FAGAN WAS BASED .
UPON ITS ASSERTION THAT THE DEPOSITION WAS TAKEN TO PERPETUATE THE
TESTIMONY OF DR, FAGAN RATHER THAN TO CROSS EXAMINE HIM AND WAS
DONE AT THE CLAIMANT'S REQUEST, AT THE TIME THE DEPOSITION WAS
TO BE TAKEN THE HEARING WAS SCHEDULED FOR NOVEMBER 4, 1974 —=
HOWEVER, THE HEARING WAS RESCHEDULED AND DR, FAGAN WAS AVAILABLE
TO TESTIFY AT THAT HEARING, THE REFEREE CONCLUDED THIS CONTENTION
WAS NOT WELL TAKEN,

THE REFEREE CONCLUDED THAT THE PREPONDERANCE OF THE MEDI-
CAL EVIDENCE INDICATED THAT CLAIMANT WAS NOT MEDICALLY STATION-~
ARY ON DECEMBER 26, 1973, HOWEVER, THE EMPLOYER'S DECISION TO
TERMINATE TEMPORARY TOTAL DISABILITY PAYMENTS WAS BASED UPON
AN OPINION EXPRESSED BY DR, GANTENBEIN THAT CLAIMANT: S CONDITION
WAS MEDICALLY STATIONARY AND, THEREFORE, SUCH DECISION DID NOT
JUSTIFY THE IMPOSITION OF PENALTIES OR ATTORNEY! S FEES,

THE BOARD, ON DE NOVO REVIEW, FINDS THAT THE ASSESSMENT
OF THE COST OF DR, FAGAN'S DEPOSITION TO THE EMPLOYER WAS PRO-
PER, IT FURTHER FINDS THAT THE REFUSAL TO LEVY PENALTIES OR
ATTORNEY FEES WAS CORRECT, THE BOARD DOES NOT FIND THAT THE
PREPONDERANCE OF MEDICAL EVIDENCE SUPPORTS CLAIMANT'S CLAIM

THAT HE WAS NOT MEDICALLY STATIONARY ON DECEMBER 26, 1973, NOR
AT ANY TIME THEREAFTER, DR, FAGAN TENDS TO VACILLATE IN HIS .
TESTIMONY WITH RESPECT TO CLAIMANT'S MEDICAL CONDITION AT VARIOUS

PERIODS OF TIME, ' HE SOUGHT AN ORTHOPEDIC CONSULTATION WITH

DR, DAVIS IN OCTOBER, 1973, DR, DAVIS CONCLUDED THAT CLAIMANT' S
CONDITION WOULD BE STATIONARY WITHIN TWO MONTHS AND RECOMMENDED
A GHANGE OF OCCUPATION, FOLLOWING A SUBSEQUENT EXAMINATION IN
MAY, 1974, DR, DAVIS UNEQUIVOCALLY AFFIRMED HIS PRIOR DIAGNOSIS
AND CONCLUSIONS AND REASSERTED HIS VIEW THAT THERE WAS NO NEED
OF ADDITIONAL MEDICAL MANAGEMENT, CLAIMANT WAS REFERRED TO
THE DISABILITY PREVENTION DIVISION AND EXAMINED BY DR, GANTENBEIN
IN DECEMBER 1973 , HIS OPINION WAS THAT CLAIMANT'S CONDITION WAS
STATIONARY AND THAT HE WAS IN NO NEED OF FURTHER TREATMENT, BUT
THAT A CHANGE OF OCCUPATION WAS DESIRABLE,

THE BOARD CONCLUDES THAT CLAIMANT WAS MEDICALLY STATION-~

ARY AS OF DECEMBER 26, 1973, AND REMAINED SO UNTIL DECEMBER 3,
1974, THEREFORE, HE WAS NOT ENTITLED TO TEMPORARY TOTAL DISA-
BILITY BENEFITS BETWEEN DCCEMBER 26, 1973 AND DECEMBER 3, 1974,

THERE IS NO CONTENTION THAT THE EMPLOYER HAS FAILED TO PAY TEM-~
PORARY TOTAL. DISABILITY BENEFITS TO CLAIMANT FROM THE DATE OF HIS
HOSPITALIZATION FOR THE SPINAL FUSION,

ORDER

THE ORDER OF THE REFEREE DATED FEBRUARY 7, 1975, IS MODI~
FIED TO THE EXTENT THAT CLAIMANT IS NOT ENTITLED TO RECEIVE TEM~
PORARY TOTAL DISABILITY BENEFITS FOR THE PERIOD FROM DECEMBER 26,
1973 TO DECEMBER 3, 1974,
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PENALTIES AND ATTORNEY'S FEES PURSUANT TO ORS 656,262 (8)
AND 656,382 (1) .SHALL NOT BE ASSESSED AGAINST THE EMPLOYER BUT
THE COST OF DR, FAGAN'S DEPOSITION TAKEN ON OCTOBER 24, 1974,
SHAL.L. BE ITS RESPONSIBILITY,

WCB CASE NO, 74—176 SEPTEMBER 17, .1975

HAROLD VICARS, CLAIMANT
GALTON AND F'OF'ICK, CLAIMANT'S ATTYS,
DEPT, OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS MOORE AND SLOAN,

) THE CLAIMANT REQUESTS BOARD REVIEW OF AN ORDER OF THE
REFEREE WHICH DISMISSED CLAIMANTY®»S TWO REQUESTS FOR HEARING AND
AFFIRMED THE STATE ACCIDENT INSURANCE FUND'S DENIAL OF DECEMBER ZG,
1973,

THE SOLE ISSUE IS DETERMINATION OF THE DATE FOR COMMENCEMENT
OF PAYMENT OF PERMANENT TOTAL DISABILITY BENEFITS,

CLAIMANT HAD SUFFERED A COMPENSABLE INJURY FOR WHICH HE
SUBSEQUENTLY FILED A CLAIM FOR AGGRAVATION, THE REFEREE-S ORDER,
DATED JUNE 22, 1972, WHICH UPHELD THE DENIAL OF THE CLAIM, WAS
REVERSED BY THE WORKMEN'S COMPENSATION BOARD BY ITS ORDER,
ENTERED NOVEMBER 28, 1972,

. ON MARCH 9, 1973, A DETERMINATION ORDER AWARDED CLAIMANT
SOME TIME LOSS BUT NO ADDITIONAL PERMANENT PARTIAL DISABILITY,
THIS AWARD WAS AFFIRMED BY THE REFEREE’'S ORDER, DATED JUNE 21,
1973, HOWEVER, THE BOARD BY ITS ORDERy, DATED OCTOBER 23, 1973,
FOUND CLAIMANT TO BE PERMANENTLY AND TOTALLY DISABLED, BOTH
THE CIRCUIT COURT AND THE COURT OF APPEALS AFFIRMED THE BOARD'S
ORDERy, HOWEVER, NONE OF THE ORDERS ENTERED AT THESE THREE AP~
PELLATE LEVELS MENTION WHEN PAYMENT OF THE PERMANENT TOTAL DISA-
BILITY COMPENSATION SHOULD’ COMMENCE.

THE FUND CONTENDS THAT THE COMMENCEMENT OF SUCH PAYMENTS
SHOULD START ON MARCH 9, 1973, THE DATE OF THE DETERMINATION
ORDER, THE CLAIMANT CONTENDS THAT THE PROPER DATE IS FEBRUARY 2,
1972, THE DATE CLAIMANT BECAME MEDICALLY STATIONARY,

UNFORTUNATELY, THE ISSUE WAS NOT BROUGHT FORTH AT ANY OF
THE APPELLATE LEVELS AND THE REFEREE FELT THAT HE DID NOT HAVE
AUTHORITY TO INTERPRET WHAT THE BOARD HAD IN MIND WHEN IT FOUND
CLAIMANT TO BE PERMANENTLY AND TOTALLY DISABLED BUT OMITTED
SPECIFICALLY STATING THE DATE OF COMMENCEMENT OF PAYMENT OF
SUCH BENEFITS, HE, THEREFORE, AGREED WITH THE CONTENTION OF THE
FUND AND DISMISSED CLAIMANT%>S TWO REQUESTS FOR HEARING AND SUS=~"
TAINED THE FUND%S DENIAL OF ANY RESPONSIBILITY FOR PAYMENT OF SUCH
COMPENSATION PRIOR TO MARCH 9, 1973,

THE BOARD, ON DE NOVO REVIEW, DISAGREES WITH THE CONCLUSIONS
OF THE REFEREE, THE COURT OF APPEALS IN ITS DECISION OF AUGUST 26.
1974, WHEREIN THE BOARD>S AWARD OF PERMANENT TOTAL DISABILITY WAS
AFFIRMED, INDICATES THAT THE DATE FOR COMMENCEMENT OF PAYMENT
OF PERMANENT AND TOTAL DISABILITY BENEFITS IS THE DATE THE CLAIM
FOR AGGRAVATION WAS FILED, THE SUPPORTING REPORT FROM DR, ABELE
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WAS DATED FEBRUARY 2, 1972, HOWEVER, THE CLAIM FOR AGGRAVATION
WAS  NOT RECEIVED BY THE FUND UNTIL FEBRUARY 8, 1972, AND IT IS
THE BOARD" S OPINION THAT THIS IS THE PROPER DATE TO COMMENCE
PAYMENT OF PERMANENT TOTAL DISASILITY BENEFITS,

THE BOARD DOES NOT AGREE WITH THE REFEREE'S OPINION THAT
THE AUTHORITY CITED BY CLAIMANT FOR THE PROPOSITION THAT A REFEREE
CAN CLARIFY AN ORDER ON REVIEW WAS NOT SUFFICIENT TO ALLOW HIM
TO MAKE SUCH A DETERMINATION,

THE IMPOSITION OF PENALTIES 1S NOT JUSTIFIED AS THE FUND DID
NOT ACT UNREASONABLY IN COMMENCING PAYMENT OF PERMANENT TOTAL
DISABILITY RETROACTIVELY TO MARCH 9, 1973, BUT CLAIMANT%>S COUNSEL
1S ENTITLED TO AN ATTORNEY'S FEE TO BE PAID BY THE FUND,

THE ORDER OF THE REFEREE DATED MARCH 17, 1975 IS REVERSED,
ORDER

CLAIMANT HAS PREVIOUSLY BEEN DETERMINED TO BE PERMANENTLY
AND TOTALLY DISABLED AS DEFINED BY THE PROVISIONS OF ORS 656,206
AND THE STATE ACCIDENT INSURANCE FUND 1S HEREBY DIRECTED TO RETRO-~
ACTIVELY MAKE PAYMENTS OF PERMANENT TOTAL DISABILITY BENEF'ITS AS
OF FEBRUARY 8, 1972,

CLAIMANT“S COUNSEL 1S AWARDED AS A REASONABLE ATTORNEY™S
FEE THE SUM OF 500 DOLLARS FOR HIS SERVICES IN CONNECTION WITH THE
HEARING ON FEBRUARY 13, 1975,

CLAIMANT S COUNSEL IS ALSO AWARDED AS A REASONABLE ATTOR=
NEY S FEE THE SUM OF 500 DOLLARS FOR HIS SERVICES IN CONNECTION
WITH THIS BOARD REV{EW,

WCB CASE NO, 74—3759—E SEPTEMBER 17, 1975

ROY GANGL.ER CLAIMANT

INGRAM AND SCHMAUDER, CLAIMANT'S ATTYS,
DEPT, OF JUSTICE, DEFENSE ATTY,

REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS WILSON AND MOORE,

THE CLAIMANT REQUESTS BOARD REVIEW OF THE REFEREE™S ORDER
WHICH FOUND CLAIMANT DID NOT SUSTAIN A COMPENSABLE INJURY AND
DIRECTED THE STATE ACCIDENT INSURANCE FUND TO ISSUE A LETTER OF
DENIAL TO THE CLAIMANT, )

CLAIMANT WAS HIRED TO OPERATE A CATERPILLAR TRACTOR BY A
SELF-EMPLOYED PERSON, ONLY THE ISSUE OF COMPENSABILITY WAS BE-
FORE THE REFEREE, ’

THE REFEREE FOUND THAT NEITHER CLAIMANT NOR EMPLOYER WERE
VERY CREDIBLE IN THEIR TESTIMONY, HOWEVER, OF THE TWO, THE EM~
PLOYER APPEARED MORE CREDIBLE, AT THE. TIME OF THE ALLEGED IN-~
JURY, THE EMPLOYER AND CLAIMANT WERE WORKING IN CLOSE PROXIMITY
TO EACH OTHER AND THE REFEREE FOUND IT EXTREMELY DIFFICULT TO
BELIEVE THAT CLAIMANT COULD HAVE SUSTAINED WHAT WOULD Q UALIFY
AS A NEW INJURY' WITHOUT THE EMPLOYER BEING AWARE OF IT, FURTHER=
MORE, IT WAS SIX DAYS AFTER THE ALLEGED INCIDENT BEFORE CLAIMANT
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CONSULTED A PHYSICIAN AND THE OBJECTIVE FINDINGS MADE THE PHYSI-
CIANS WHO EXAMINED AND TREATED CLAIMANT INDICATE ALL PREEXISTING .
PROBLEMS, PRIMARILY DEGENERATIVE ARTHRITIC CHANGES IN THE LUMBAR
SPINE, THE REFEREE CONCLUDED THAT CLAIMANT DID NOT SUFFER A NEW
INJURY ARISING OUT OF HIS EMPLOYMENT BETWEEN MAY 13, 1974 AND
MAY 16, 1974,

THE BOARD, ON DE NOVO REVIEW, CONCURS WITH THE FINDINGS
AND CONCLUSIONS OF THE REFEREE, THE REFEREE, WHO IS THE BEST
JUDGE OF CREDIBILITY OF A WITNESS, FOUND THAT CLAIMANT WAS NOT
A CREDIBLE WITNESS AND, ADDITIONALLY, THAT THE MEDICAL REPORTS
SIMPLY DID NOT SUPPORT A FINDING THAT CLAIMANT HAD SUFFERED A
NEW INJURY,

ORDER

THE ORDER OF THE REFEREE DATED MARCH 26, 1975, IS AFFIRMED,
WCB CASE NO, 74—1851 SEPTEMBER 17, 1975

LOWELL P, KOLAKS CLAIMANT
NOREEN K, SALTVEIT, CL.AIMANT S, ATTY,
DEPT, OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

ReEVIEWED BY COMMISSIONERS MOORE AND SLOAN,

THE CL.AIMANT REQUESTS K BOARD REVE EW OF THE REFEREE S ORDER
WHICH UPHELD THE DENIAL OF CL.AIMANT S CLAIM FOR AGGRAVATION BY
THE STATE ACCIDENT INSURANCE FUND,

CLAIMANT HAD SUSTAINED A COMPENSABLE INJURY ON SEPTEMBER 28,
1968, WHILE WORKING AS AN lNSPECTOR FOR THE CITY OF PORTILAND, HIS
CLAIM WAS CLOSED WITH AN AWARD OF 80 DEGREES F'OR UNSCHEDULED LOW
BACK DISABILITY BY DETERMINA.TION ORDER MAILED MARCH 17, 1972,
ON JULY 24, 1972, A STIPULATION WAS APPROVED WHEREBY THE AWARD
WAS INCREASED TO A TOTAL OF 128 DEGREES, THIS WAS THE DATE OF
THE LAST ARRANGEMENT OF COMPENSATION,

CLAIMANT SUBSEQUENTLY ALLEGED THAT HIS CONDITION HAD
WORSENED AND HE FILED A CLAIM FOR AGGRAVATION WHICH WAS DENIED,
AFTER A HEARING, BY THE REFEREE, THE RULING OF THE REFEREE WAS
ULTIMATELY AFFIRMED BY A CIRCUIT COURT JUDGMENT ORDER DATED
NOVEMBER 13, 1974,

CLAIMANT RETIRED FROM THE AIR FORCE IN 1962, - SINCE HIS MILI~
TARY RETIREMENT, CLAIMANT HAS BEEN COLLEGTING DISABILITY AND
RETIREMENT PENSIONS AND AWARDS WHICH TOTAL; A LEVEL OF INCOME IN
EXCESS OF THAT WHICH CLAIMANT HAD EVER EARNED THROUGH GAINFUL
EMPLOYMENT, CLAIMANT HAS NOT BEEN GAINFULLY EMPLOYED SINCE
AUGUST 1969, :

THE REFEREE, BASED UPON THE MEDICAL EVIDENCE, CONCLUDED
THAT CL.AIMANT HAD NOT MET HIS BURDEN OF PROOF OF SHOWING BY A
PREPONDERANCE OF SATISFACTORY EVIDENCE THAT HIS CONDITION HAD
WORSENED SINCE JULY 24, 1972, AND THEREFORE, UPHELD THE FUND's
DENIAL.,
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THEZ BOARD, ON DE NOVO REVIEW, CONCURS IN THE FINDINGS AND
CONCLUSION ‘OF THE REFEREE, THE BOARD CONCLUDES THAT CLAIMANT'S
POTENTIAL WAGE EARNING CAPACITY HAS NOT CHANGED SINCE HE VOLUN-~
TARILY REMOVED HIMSELF FROM "THE LABOR MARKET IN AUGUST 1969,
EVEN JF CLAIMANT HAD, MEDICALLY, AGGRAVATED HIS CONDITION, HE HAD
NO WAGE EARNING CAPACITY BEFORE THE LAST ARRANGEMENT OF COMPEN-;

SATION, THEREFORE HE HAD NOTHING WHICH COULD BE DIMINISHED BECAUSE
OF HIS PRESENT CONDITION,

ORDER

THE ORDER OF THE REFEREE DATED APRIL 3, 1975, 1S AFF.IRMED.‘
WCB CASE NO, 74—3676 SEPTEMBER 17, 1975

JACK WAYNE, CL.AIMANT
POZZzl, WILSON AND ATCHISON,
CLAIMANTY®S ATTYS, :
DEPT, OF JUSTICE, DEFENSE ATTY,
ORDER ON REVIEW :

REVIEWED BY COMMISSIONERS WILSON AND MOORE,

THE CLAIMANT . SEEKS BOARD REVIEW OF AN ORDER OF THE REFEREE
. WHICH AFFIRMED THE DETERMINATION ORDER MAILED AUGUST 16, 1974,

. CLAIMANT HAD SUFFERED A COMPENSABLE INJURY ON MAY 16, 1969,
FOR WHICH HE WAS GIVEN AN AWARD ON. MAY 22, 1970, OF 16 DEGREES
FOR 5 PERCENT UNSCHEDULED DISABILITY AND 15 DEGREES FOR 10 PERCENT
SCHEDULED DISABILITY TO THE LEFT ARM, CLAIMANT WAS REINJURED
DURING MAY 1970, HIS CLAIM WAS REOPENED AND CLOSED BY A SECOND
DETERMINATION ORDER DATED AUGUST 16, 1974, WHEREIN CLAIMANT WAS
AWARDED AN ADDITIONAL 32 DEGREES FOR 10 PERCENT UNSCHEDULED DIS=~
ABILITY,

TueE BOARD, ON DE NOVO REVIEW, AFFIRMS AND ADOPTS AS ITS
‘OWN- THE FINDINGS, CONCLUSION AND ORDER OF THE REFEREE  AND SAID

ORDER IS ATTACHED HERETO AND, BY THIS REFERENCE, MADE A PART OF
THE BOARD'S ORDER,

ORDER

THE ORDER OF THE REFEREE DATED MARCH 25, 1975, IS5 AFFIRMED,
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WCB CASE NO, 74—3192 =~ SEPTEMBER 17, 1975

MILDRED WAY, CLAIMANT

SOL.OMON, WARREN, KILLEEN AND KlRKMAN,
CLAIMANT>S ATTYS, i
DEPT, OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY SAIF

REVIEWED BY COMMISSIONERS WILSON AND SL.OAN, -

THE STATE ACCIDENT INSURANCE FUND SEEKS BOARD REVIEW OF A
REFEREE®S ORDER WHICH FOUND CLAIMANT TO BE PERMANENTLY AND TO-
TALLY DISABLED FROM AND AFTER MARCH 6, 1974, AND ALLOWED THE
FUND TO TAKE CREDIT AS AN OFFSET PERMANENT PARTIAL DISABILITY
ALREADY PAID PURSUANT TO A DETERMINATION ORDER MAILED MAY 8,
1974, WHEREBY CLAIMANT WAS GRANTED AN AWARD OF 112 DEGREES FOR
75 PERCENT LOSS OF THE LEFT LEG,

CLAIMANT SUFFERED A COMPENSABLE INJURY ON DECEMBER 1, 1971,
- WHEN SHE FELL AND SUFFERED A FRACTURED RIGHT FEMORAL NECK, ON
THE SAME DAY, DR, BOYDEN PINNED THE RIGHT HIP, LATER A NON-~UNION
DEVELOPED AND ON JANUARY 4, 1973, DR, BOYDEN DID A CHARNLEY-
MEULLER RIGHT HIP ANTHROPLASTY, CLAIMANT HAS NOT RETURNED TO
WORK SINCE THE DATE OF HER ACCIDENT,

) THE QUESTION IS WHETHER THE MEDICAL EVIDENCE IS SUFFICIENT
" TO ALLOW THE REFEREE TO MAKE AN AWARD OF PERMANENT TQOQTAL DIS-
ABILITY BASED UPON AN UNSCHEDULED INJURY, '

ON MARCH 5, 1975, DR, BOYDEN FOUND CLAIMANT MEDICALLY
STATIONARY WITH SIGNIFICANT DISABILITY CONSISTING OF PAIN IN THE
REGION OF THE GROIN ON WALKING AND SOME TENDERNESS IN THIS AREA,
HE EXPRESSED THE OPINION THAT CLAIMANT WOULD NEED TO USE A CANE
PERMANENTLY TO GET ABOUT AND THAT BECAUSE OF THE PAIN, SHE
WOULD NOT BE ABLE TO RETURN TO WORK OF ANY. TYPE, THE FUND CON-
TENDED THAT THE BOARD' S RULING IN RONALD A, LUNDQUIST, CLAIMANT,
wCB CASE NO, 73~1347, 11 VAN NATTA 140, WAS CONTROLLING,

THE REFEREE FELT, BASED UPON DR, BOYDEN"S REPORTS WHICH
INCLUDED THE GROIN -COMPLAINTS IN HIS ASSESSMENT OF CLAIMANT’S
CONDITION, THAT HE WAS JUSTIFIED IN FINDING CLAIMANT' S DISABILITY
TO BE UNSCHEDULED AS WELL AS SCHEDULED BECAUSE OF THE DISABLING
PAIN IN THE GROIN,

THE BOARD, ON DE NOVO REVIEW, DISTINGUISHES THIS CASE FROM
ITS PREVIOUS RULING IN LUNDQUIST, IN THE LATTER CASE, THE INJURY
WAS ACTUALLY GCONFINED TO THE RIGHT FEMUR, NO INVOLVEMENT OF THE .
UNSCHEDULED AREA HAD BEEN DEMONSTRATED, WHILE IN THIS CASE, THE
CHARNLEY~MEULLER RIGHT HIP ARTHROPLASTY REQUIRED INVASION INTO
THE PELVIC SIDE OF THE HIP JOINT TO ENABLE THE SURGEON TO ATTACH
AN ARTIFICIAL BALL TO THE HIP SOCKET., THE SURGERY INCLUDED THE
PELVIC SIDE == THIS IS SUFFICIENT TO SUPPORT CLAIMANT'S COMPLAINTS
OF GROIN PAIN, :

. THE BOARD CONCLUDES THAT CLAIMANT HAS SUFFERED AN INJURY

NOT ONLY TO HER RIGHT HIP BUT ALSO TO THE PELVIC SIDE OF THE FEMUR~
PELVIS STRUCTURE AND ASSOCIATED MUSCLE SYSTEMS AND, THEREFORE,

IS ENTITLED TO UNSCHEDULED DISABILITY AS WELL AS SCHEDULED AND
CONCURS IN THE CONCLUSION OF THE REFEREE THAT CLAIMANT WAS PER-
MANENTLY AND TOTALLY DISABLED FROM AND AFTER MARCH 6, 1974,
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ORDER
THE ORDER OF THE REFEREE DATED MAY 27, 1975, IS AFFIRMED,

CLAIMANT" S COUNSEL IS AWARDED A REASONABLE ATTORNEY'S FEE
IN THE SUM OF 300 DOLLARS, PAYABLE BY THE STATE ACCIDENT INSURANCE
FUND, FOR HIS SERVICES IN CONNECTION WITH BOARD REVIEW,

WCB CASE NO, 74—3942 SEPTEMBER 17, 1975

WILLIAM PHILLIP,CLAIMANT
EMMONS, KYLE, KROPP AND KRYGER,
CLAIMANT'S ATTYS, :

JAQUA AND WHEATLEY, DEFENSE ATTYS,
ORDER ON MOTION FOR RECONSIDERATION

THE EMPLOYER HAS FILED A REQUEST FOR RECONSIDERATION OF THE .
WORKMEN'S COMPENSATION BOARD™S ORDER ON REVIEW DATED AUGUST 19,
1975, AND ITS AMENDED ORDER ON REVIEW DATED AUGUST 26, 1975,

CLAIMANT HAS FILED A RESPONSE TO SAID REQUEST.AND THE BOARD,
NOW BEING FULLY ADVISED, CONCLUDES THE REQUEST FOR RECONSIDERATION
IS NOT WELL TAKEN, oo

IT 1S HEREBY ORDERED THAT. T THE EMPLOYER™S REQUEST FOR RECON-~ .
SIDERATION IS HEREBY DENIED, ’ -

WCB CASE NO, 75—1172 SEPTEMBER 17, 1975

' STEPHEN P, CLAIBORNE, CLAIMANT
JONES, LANG, KLEIN, WOLF AND SMITH,

. CLAIMANT'S ATTYS,

DEPT, OF JUSTICE, DEFENSE ATTY,

ORDER OF DISMISSAL

A REQUEST FOR REVIEW, HAVING BEEN DULY FILED WITH THE
WORKMEN' S COMPENSATION BOARD IN THE ABOVE=ENTITLED MATTER BY
THE STATE ACCIDENT INSURANCE FUND, AND SAiD REQUEST FOR REVIEW
NOW HAVING BEEN WITHDRAWN, , . : .

IT IS THEREFORE ORDERED THAT THE REQUEST .F'OR REVIEW NOwW

PENDING BEFORE THE BOARD IS HEREBY DISMISSED AND THE ORDER OF
THE REFEREE IS FINAL BY OPERATION OF LAW, '
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SAIF CLAIM NO, FC 71301 SEPTEMBER 17, 1975

HOWARD C, NELLSON, CLAIMANT

OWN MOTION DETERMINATION

THIS CLAIMANT SUSTAINED AN INJURY TO HIS RIGHT KNEE IN 1951
RESULTING IN A MEDIAL MENISCECTOMY, HE RECEIVED AN AWARD OF
25 PERCENT OF THE RIGHT LEG,

ON JANUARY 30, 1967, CLAIMANT SLIPPED AND TWISTED HIS KNEE
AGGRAVATING THE 1851 INJURY, THIS CLLAIM WAS CLOSED ON APRIL 3,
1968, WITH AN AWARD OF 10 PERCENT OF THE RIGHT LEG,

SUBSEQUENTLY. THERE WERE TwWO REOPENINGS FOR NECESSARY
SURGERIES WITH TWO CLOSURES AND DETERMJNATIONS AWARDING A TOTAL
20 PERCENT ADDITIONAL FOR RIGHT LEG DISABILITY,

ON UANUARY 31, 1974, PURSUANT TO A STIPULATED ORDER OF
DISMISSAL AND DETERMINATION, CLAIMANT WAS GRANTED AN ADDITIONAL
22,5 PERCENT MAKING A TOTAL AWARD OF'52,5 PERCENT FOR THE 1967
CLAIM, PLUS 25 PERCENT FOR THE 1951 CLAIM FOR AN AGGREGATE OF
77.5 PERCENT FOR SCHEDULED RIGHT LEG DISABILITY,

'lN AUGUST, 1974, DR, ZIMMERMAN DIAGNOSED SEVERE DEGENERATIVE

ARTHRITIS, IN MAY OF 1975, CLAIMANT WAS EXAMINED BY DR, BERG
AND IN JULY OF 1975 BY THE QRTHOPEDIC CONSULTANTS, WHO DISCUSSED
VARIOUS SURGICAL PROCEDURES WITH CLAIMANT —--~ HOWEVER, CLAIMANT

DID NOT DESIRE FURTHER SURGERY AT THAT TIME,

THE MATTER HAS NOW BEEN SUBMITTED TO THE BOARD'S EVALUATION
DIVISION AND, BASED ON THEIR RECOMMENDATION, THE BOARD FINDS THAT
CLAIMANT IS NOT ENTITLED TO ADDITIONAL COMPENSATION FOR HI S SCHE -
DULES DISABILITY, NOR IS HE ENTITLED TO ANY ADDITIONAL TIME LOSS,

It is so orbperED,

SAIF CLAIM NO, AC 110906 SEPTEMBER 17, 1975

AUGUST M, JENSON, CLAIMANT

DEPT, OF JUSTICE, DEFENSE ATTY,
OWN MOTION DETERMINATION

THIS WORKMAN SUSTAINED INJURY TO HIS BACK AND RIGHT LEG ON
JANUARY 14, 1968, HIS CLAIM WAS CLOSED, AFTER SURGERY, BY A
DETERMINATION ORDER ISSUED JULY 24, 1969, WHICH GRANTED AWARDS
OF 15 PERCENT UNSCHEDULED LOW BACK DISABILITY AND 25 PERCENT RIGHT
LEG DISABILITY,

THE CLAIM WAS VOLUNTARILY REOPENED BY THE STATE ACCIDENT
INSURANCE FUND, AND A MEDIAL AND LATERAL MENISCECTOMY, RIGHT
KNEE, WAS PERFORMED ON MARCH 18, 1975,

CLAIMANT'S CONDITION IS NOW STATIONARY AND THE MATTER WAS
SUBMITTED TO THE BOARD’'S EVALUATION DIVISION WHICH DETERMINED
THAT CLAIMANT HAS SUSTAINED ADDITIONAL PERMANENT DISABILITY EQUAL
TO 25 PERCENT OF THE RIGHT LEG,
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ORDER

lT 1S THEREFORE ORDERED THAT CLAIMANT BE AWARDED TEMPORARY
TOTAL DISABILITY FROM MARCH 18, 1975 THROUGH AUGUST 4, 1975,
LESS TIME WORKED, AND AN AWARD OF PERMANENT PARTIAL DISABILITY
EQUAL TO 25 PERCENT LOSS OF RIGHT LEG, THIS IS IN ADDITION TO THE
AWARD GRANTED ON JULY 24, 1969,

CLAIM NO, 133 CB 1890652 SEPTEMBER 17, 1975

ADA WARR, CLAIMANT

OWN MOTION' ORDER

THIS MATTER [S BEFORE THE WORKMEN'S COMPENSATldN BOARD
UPON REQUEST OF CLAIMANT THAT THE BOARD EXERCISE ITS 'OWN MOTl_ON'
AUTHORITY PURSUANT TO ORS 656,278,

CLAIMANT ORIGINALLY SUSTAINED A COMPENSABLE INJURY ON DECEM~
BER 24, 1967, WHILE EMPLOYED AS A GROCERY CHECKER, IN 1970, HER
SYMPTOMS INCREASED AND SHE WAS HOSPITALIZED FOR TRACTION, AGAIN
ON APRIL 25, 1975, SHE SUFFERED A FLAREUP OF BACK PAIN AND WAS
HOSPITALIZED BY HER TREATING PHYSICIAN, DR, MEINCKE,

, AT THE CARRIER“S REQUEST, CLAIMANT WAS EXAMINED BY DR,
HAROLD C, ROCKEY, ORTHOPEDIST, AND THE BOARD IS NOW IN RECEIPT
OF HIS REPORT IN WHICH HE RELATES CLAIMANT'S PRESENT WORSENED
CONDITION TO HER 1967 INJURY,

ORDER

THE EMPLOYER 1S ORDERED TO REOPEN CLAIMANT'S CLAIM FOR
SUCH MEDICAL CARE AND TREATMENT AS SHE MAY REQUIRE AND TO PAY
CLAIMANT COMPENSATION, AS PROVIDED BY LAW, COMMENCING APRIL 25,
1975, AND UNTIL HER CLAIM IS CLOSED PURSBUANT TO ORS 656,278,

WCB CASE NO, 74—4091 SEPTEMBER 17, 1975

THE BENEFICIARIES OF
JOHN E, VOGL,, DECEASED

POZzl, WILSON AND ATCHISON,
BENEFICIARIES"Y ATTYS,

DEPT, OF JUSTICE, DEFENSE ATTY,
ORDER OF DISMISSAL

A REQUEST FOR REVIEW, HAVING BEEN FULY FILED WITH THE
WORKMEN"S COMPENSATION BOARD IN THE ABOVE~ENTITLED MATTER BY
THE STATE ACCIDENT INSURANCE FUND, AND SAID REQUEST FOR REVIEW
NOW HAVING BEEN WITHDRAWN —-~ AND THE CROSS REQUEST FOR REVIEW

FILED BY COUNSEL FOR THE BENEFICIARIES, HAVING BEEN WITHDRAWN,

IT 1S THEREFORE ORDERED THAT THE REQUEST FOR REVIEW AND
CROSS REQUEST FOR REVIEW NOW PENDING BEFORE THE BOARD ARE HEREBY
DISMISSED AND THE ORDER OF THE REFEREE IS FINAL BY OPERATION OF
LAW, .
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WCB CASE NO, 74—3022 SEPTEMBER 18, 1975

WILLIAM E, PATTERSON,; CLAIMANT
GALTON AND POPICK, CLAIMANT'S ATTYS,
DEPT, OF JUSTICE, DEFENSE ATTY, -
SUPPLEMENTAL ORDER

ON SEPTEMBER 16, 1975, THE BOARD ISSUED ITS ORDER ON REVIEW
IN THE ABOVE-ENTITLED MATTER, : '

THE ORDER INADVERTENTLY NEGLECTED TO CONTAIN A STATEMENT
EXPLAINING TO THE PARTIES APPEAL RIGHTS AS REQUIRED BY ORS 656 ,295(8),

IN ORDER TO COMPLY WITH THAT PROVISION OF THE STATUTE, THE
FOLLOWING EXPLANATION OF APPEAL RIGHTS SHOULD BE PUBLISHED AS A
SUPPLEMENT TO AND PART OF THE ORDER ON REVIEW DATED SEPTEMBER 16,
1975 ==

NOTICE TO' ALL PARTIES == THIS ORDER IS FINAL WITHIN
30 DAYS AFTER THE DATE OF MAILING COPIES OF THIS ORDER TO
THE PARTlEs.v ONE OF THE ‘PARTIES APPEALS TO THE CIRCUIT
COURT, AS PROVIDED BY ORS 656,298,

IT 1s so orDERED,
WCB CASE NO, 73—3090—E SEPTEMBER 18, 1975

HARRY L., CUTLER, CLAIMANT

MC MENAMIN, JONES, ; JOSEPH AND LANG,
CLAIMANT'S ATTYS, -

GEARIN, CHENEY, LANDIS, AEBI AND KELLEY,
DEFENSE ATTYS,

ReEVIEWED BY COMMISSIONERS WILSON, MOORE AND SLOAN,

CLAIMANT HAS REQUESTED BOARD REVIEW OF A REFEREE'S ORDER
WHICH MODIFIED A SECOND DETERMINATION ORDER GRANTING HIM PER-
MANENT TOTAL DISABILITY, ALLOWING INSTEAD, COMPENSATION EQUAL TO
75 PERCENT OF THE MAXIMUM PROVIDED FOR UNSCHEDULED PERMANENT
DISABILITY, )

ON APRIL 21, 1970, CLAIMANT, A THEN 49 YEAR OLD HOD
CARRIER, SUFFERED AN INJURY TO HIS LOW BACK, IN AUGUST, 1970,
A TWO LEVEL LAMINECTOMY AND DISCECTOMY WAS PERFORMED, IT WAS
REPEATED IN DECEMBER AND FOLLOWED BY A FUSION OF THE SPINE FROM -
L4 TO THE SACRUM, THE PROCEDURE WAS NOT COMPLETELY SUCCESSFUL
AND HE WAS LEFT WITH A PSEUDOARTHROSIS SUPERIMPOSED UPON EXTEN-—
SIVE DEGENERATIVE ARTHRITIS OF THE SPINE, HIS PHYSICAL CONDITION
WAS EVALUATED AS MODERATELY IMPAIRED BY THE STAFF OF THE DIS-~
ABILITY PREVENTION DIVISION AND HIS CLAIM WAS EVENTUALLY CLOSED
WITH. A PERMANENT PARTIAL DISABILITY AWARD, IT WAS REOPENED
SHORTLY FOR MORE TREATMENT BY DR, ROBERT BERSELLI, PHYSICAL
THERAPY WAS UNPRODUCTIVE AND CLAIMANT DECLINED THE OFFER OF
FURTHER SURGERY, THE CLAIM WAS THEN SUBMITTED FOR REEVALUATION
AND CLAIMANT WAS FOUND PERMANENTLY TOTALLY DISABLED,
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AT THE HEARI NG REQUESTED BY THE EMPLOYER, SEVERAL PHYSI-
CIANS EXPRESSED OPINIONS ON. THE WISDOM OF FURTHER SURGERY AND
UPON THE DISABLING EFFECT OF CLAIMANT'S INJURY, DR, BERSELL.I
ESTIMATED THAT THERE WAS A 70 PERCENT CHANCE THAT CLAIMANT WOULD
BENEFIT FROM THE SURGERY, BUT OTHER PHYSICIANS WHO TESTIFIED FELT
FURTHER SURGERY WOULD BE UNPRODUCTIVE AND UNWISE, WITH THE EX=
CEPTION OF DR, JOEL. SERES, THEY ALL FELT HIS PHYSICAL IMPAIRMENT,
WHEN COUPLED WITH HIS AGE AND WORK BACKGROUND, HAD RENDERED HIM
PERMANENTLY AND TOTALLY DISABLED,

AFTER THE HEARING, CLAIMANT WAS ENROLLED AT DR, SERES'
PAIN CENTER, ALTHOUGH HIS PAIN LEVEL AND RANGE OF MOTION IMPROVED,
A PAIN CENTER STAFF PHYSICIAN, ALAN RUSSAKOV, CONSIDERED CLAIMANT
PHYSICALLY CAPABLE OF SEDENTARY TO LIGHT WORK, HE FELT THAT THE
CHANCES OF CLAIMANT EVER RETURNING TO WORK WERE EXTREMELY SMALL
AS A PRACTICAL MATTER DUE TO HIS PHYSICAL CONDITION AND WORK EX-—
PERIENCE BACKGROUND, i

SINCE THE INJURY, CLAIMANT HAS NEVER ATTEMPTED TO LOOK FOR
WORK, HE IS NOT EMOTIONALLY DEPRESSED BY THE PROSPECT OF PER-~
MANENT TOTAL DISABILITY, HIS INCOME FROM VARIOUS DISABILITY PRO-
GRAMS EXCEEDS WHAT HE WAS EARNING AT THE TIME OF INJURY, THESE
FACTORS LED THE REFEREE TO CONCLUDE THAT CLAIMANT'S CONTINUING
UNEMPLOYMENT WAS DUE TO LACK OF MOTIVATION RATHER THAN PERMANENT
DISABILITY, AND HE THEREFORE MODIFIED THE AWARD TO PERMANENT PAR-
TIAL DISABILITY RATHER THAN PERMANENT TOTAL. DISABILITY,

THE MEDICAL EVIDENCE CLEARLY ESTABLISHES THAT CLAIMANT HAS
VERY SERIOUS PHYSICAL LIMITATIONS, CONSIDERING THE SERIOUSNESS
OF CLAIMANT'S PHYSICAL IMPAIRMENT, ALONG WITH HIS AGE, EDUCATION
AND WORK EXF’ERIENCE, A MAIJORITY OF THE BOARD CONCLUDES THAT
REGARDLESS OF MOTIVATION, CLAIMANT CANNOT REASONABLY BE EXPECTED
TO SUCCESSFULLY GAIN AND HOLD SUITABLE EMPLOYMENT,

WE CONCLUDE THE REFEREE“®S ORDER SHOULD BE REVERSED AND THAT
THE AWARD OF PERMANENT TOTAL DISABILITY GRANTED BY THE DETERMINA-~
TION ORDER DATED JULY 5, 1973, AS AMENDED JULY 20, 1973, SHOULD
BE REINSTATED, :

WE FURTHER CONCLUDE THAT CLAIMANT'S ATTORNEY, DARYLL E,
KLEIN, SHOULD RECEIVE A REASONABLE ATTORNEY! S FEE OF 1,100 DOLLARS
PAYABLE BY THE EMPLCYER FOR HIS SERVICES IN ACCORDANCE WITH
ORS 656,382 (2),

It 1s so orRDERED,
- CHAIRMAN M, KEITH WILSON DISSENTS AS FOLLOWS ==

MR, CUTLER IS MODERATELY DISABLED IN THE VIEW OF THE BACK
EVALUATION CLINICAND THE PORTLAND PAIN REHABILITATION CENTER, THE
DECISION TO REMOVE HIMSELF FROM THE LABOR MARKET HAS BEEN MAD:=
BY MR, CUTLER AND NO MEANINGFUL EFFORT HAS BEEN EXTENDED TOWARD
ANY FORM OF REHABILITATION OR WORK PLACEMENT,

l CANNOT AGREE THAT THE EXTENT OF DISABILITY QUALIFIES MR, CUTLER
AS AN ODD-LOT PERMANENTLY AND TOTALLY DISABLED WORKER AND AM
UNWILLING TO CONCEDE THAT MOTIVATION IS NOT A STRONG FACTOR TO BE
CONSIDERED IN THIS CASE,

lN ESSENCE, THE OPTIONS HAVE BEEN EXERCISED BY MR, CUTLER
AND NO- POSITIVE CONTROL OR DIRECTION HAS BEEN EXERCISED BY THE

OREGON SYSTEM TOWARD INSISTING THAT THE RESOURCES AVAILABILE ARE
BROUGHT TO BEAR TOWARD REHABILITATION OR JOB PLACEMENT,
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THE AWARD OF THE REFEREE, IF ANYTHING, WAS GENEROUS, BUT I
WOULD AFFIRM,

—S - iM. KEITH WILSON, CHAJRMAN
'WCB CASE NO, 74—4330 SEPTEMBER 18, 1975

PEGGY MAYES, CLAIMANT
POZZI, WILSON AND ATCHISON,
CLAIMANT%S ATTYS,

DEPT, OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

Reviewep BY COMMISSIONERS MOORE AND SL.OAN,

CLAIMANT REQUESTS BOARD REVIEW OF A REFEREE'S ORDER WHICH
INCREASED CLAIMANT>S AWARD FOR UNSCHEDULED DISABILITY FROM 20 PER-
CENT TO 30 PERCENT, '

CLAIMANT WAS EMPLOYED AS A NURSE'S AIDE WHEN SHE SUSTAINED A
COMPENSABLE LOW BACK INJURY ON FEBRUARY 21, 1973, DR, GREWE
PERFORMED A LAMINECTOMY FROM L3 TO S1 AND A DISKECTOMY AT L5, St,
CLAIMANT NOW HAS PAIN MOST OF THE TIME AND LIMITED AS FAR AS
PHYSICAL ACTIVITIES ARE CONCERNED, SHE WAS REPORTEDLY DOING VERY
WELL AT NORTHWESTERN COLLEGE OF BUSINESS, TAKING A COURSE TO PRE=~
PARE' HER TO BECOME A MEDICAL. RECEPTIONIST,

SINCE CLAIMANT IS NOT ABLE TO SIT OR STAND FOR PROLONGED
PERIODS OF TIME, CANNOT LIFT OR BEND EASILY, S HE WILL BE PRECLUDED
FROM EMPLOYMENT REQUIRING SUCH ACTIVITY, THE REFEREE FOUND'
CLAIMANT! S EARNING CAPACITY HAD BEEN REDUCED, AND SHE WAS ENTITLED
TO AN AWARD OF 96 DEGREES OF A POSSIBLE 320 DEGREES FOR UNSCHE=~
DULEED DISABILITY,

THE BOARD, ON DE NOVO REVIEW, HAS REVIEWED THE RECORD WITH~
OUT THE BENEFIT OF BRIEFS FROM THE PARTIES, AND CONCURS WITH THE
FINDINGS AND CONCLUSIONS OF THE REFEREE, :

ORDER

THE ORDER OF THE REFEREE DATED APRIL 14, 1975 S AFFIRMED,

WCB CASE NO, 74—4632 SEPTEMBER 18, 1975

MARY OLNEY, CLAIMANT

POZZ1, WILSON AND ATCHISON,

CLAIMANT' S ATTYS, ’ _

SOUTHER, SPAULDING, KINSEY, WILLIAMSON,
AND SCHWABE, DEFENSE ATTYS, :

REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS WILSON AND SLOAN,
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' CLAIMANT REQUESTS BOARD REVIEW OF A REFEREE'S ORDER WHICH
AFFIRMED THE EMPLOYER'S DEI’*{!AL OF CLAIMANT'S CLAIM FOR COMPENSA-~

TION, :

CLAIMANT WAS EMPLOYED BY FRANCIS INTERIORS, INC, ON OCTOBER.
31, 1974, SHE ALLEGED THAT SHE WAS WALKING ACROSS THE ROOM WITH
A DRAPE WHEN IT CAUGHT ON SOMETHING, CAUSING HER TO TURN AND SNAP
SOMETHING IN HER BACK, NOT BEING ABLE TO COMPLETE HER WORK, SHE
CALLED TO HER FOREMAN AND TOLD HIM SHE HAD HURT HER BACK AND WAS
NAUSEATED, HE AUTHORIZED HER TO GO HOME,

CLAIMANT TESTIFIED SHE REQUESTED HER DAUGHTER TO CALL THE
FOREMAN THE NEXT DAY TO REPORT SHE COULD NOT WORK, THE FOREMAN
TESTIFIED HE RECEIVED NO CALL OR MESSAGE TO THAT EFFECT, CLAIMANT
DID NOT PERSONALLY CALL HER EMPLOYER FOR MORE THAN A WEEK, ALTHOUGH
THE ALLEGED INJURY OCCURRED ON A THURSDAY, CLAIMANT DID NOT SEEK
MEDICAL. ATTENT! ON UNTIL THE FOLLOWING MONDAY AT 9-30 P, M, AT THE
UNIVERSITY OF OREGON MEDICAL SCHOOL EMERGENCY ROOM, TWO SCHE-
DULED APPOINTMENTS WITH AN ORTHOPEDIST WERE NOT KEPT, AND FINALLY
ON NOVEMBER 25, 1974, DR, BYRON SKUBI DIAGNOSED A LLUMBOSACRAL.
STRAIN,

BECAUSE OF NUMEROUS CONFLICTS BETWEEN. THE CLAIMANT'S TESTI-
MONY AND THAT OF OTHER WITNESSES, THE INCONSISTENCIES OF CLAIMANT! S
OWN TESTIMONY, AND THE UNEXPLAINED PECULARITIES IN CLAIMANT'S
ACTIONS FOLLOWING THE ALLEGED INJURY, THE REFEREE CONCLUDED THAT
CLAIMANT HAD FAILED TO SUSTAIN HER BURDEN OF PROVING SHE INCURRED
A COMPENSABLE INJURY, THE BOARD, ON DE NOVO REVIEW, CONCURS
WITH THE REFEREE, ’

ORDER

THE ORDER OF THE REFEREE DATED APRIL 7, 1975 1S AFFIRMED,

WCB CASE NO, 74—4241 SEPTEMBER 18, 1975

ARTURO ARANDA, CLAIMANT
POZZI, WILSON AND ATCHISON,
CLAIMANT'S ATTYS,

DEPT, OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY CLAIMANT

ReviEWED BY COMMISSIONERS WILSON AND MOORE,
N

THIS IS A DENIED AGGRAVATION CLAIM INVOLVING A 52 YEAR OLD
MEXICAN~-AMERICAN WHO HAS WORKED PRINCIPALLY IN FIELDS AS A FARM
HAND, CLAIMANT INJURED HIS LOW BACK WHILE HE WAS PICKING TOMA-
TOES IN THE SACRAMENTO AREA, ' :

THE ISSUE ON REVIEW IS WHETHER CLAIMANT'S PRESENT CONDITION
IS THE RESULT OF AN AGGRAVATION OF THE BACK INJURY HE SUFFERED
ON JUNE 24, 1970, WHILE PICKING STRAWBERRIES IN OREGON, OR IF
CLAIMANT'S SYMPTOMATOLOGY WORSENED AFTER A LIFTING INCIDENT WHICH
OCCURRED AUGUST 24, 1970, WHEN CLAIMANT HAD STARTED PICKING
GRAPES IN CALIFORNIA AND WAS LIFTING PANS OF GRAPES WEIGHING 50
POUNDS, - '
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CL.AIMANT SAW NUMEROUS DOCTORS AND UNDERWENT DIAGNOSTIC
PROCEDURES, A MYELOGRAM DID NOT ESTABLISH THE PRESENCE OF A
DISC, THE MEDICAL OPINION WAS THAT CLAIMANT'S PRESENT SYMPTOM=~
ATOLOGY IS THE RESULT OF A LUMBOSACRAL. INSTABILITY AND A NATURAL
DEGENERATION DATING BACK TO THE 1968 AND 1969 INJURIES AND IS NOT
THE RESULT OF ANY SPECIFIC INJURY, ) '

THE REFEREE, AFTER A HEARING, SUSTAINED THE DENIAL == HE
QUESTIONED GRAVELY CLAIMANT'S CREDIBILITY,

THE BOARD, ON DE NOVO REVIEW, CONCURS WITH THE REFEREE'S
FINDINGS AND CONCLUSIONS AND AFFIRMS AND ADOPTS HIS ORDER,

ORDER

THE ORDER OF THE REFEREE DATED MARCH 10, 1975 IS AFFIRMED,
WCB CASE NO, 74—1650 SEPTEMBER 18, 1975

GILBERT HUNT, CLLAIMANT
POZZl,. WILSON AND ATCHISON,
CLAIMANT'S ATTYS,

DEPT, OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY SAIF

REVlEWED BY COMMISSIONERS WILSON AND MOORE,

THE STATE ACCIDENT INSURANCE FUND REQUESTS BOARD REVIEW OF
THE REFEREE'“S ORDER WHICH FOUND CLAIMANT TO BE PERMANENTLY AND
TOTALLY DISABLED,

CLAIMANT IS 53 YEARS OLD, HIS PRINCIPAL OCCUPATION FOR APPROX|[-~
MATELY 28 YEARS HAS BEEN THE CONSTRUCTION' OF BILLBOARDS, - HE
SUFFERED A COMPENSABLE INJURY IN JUNE 1967, FALLING ABOUT 30 FEET
FROM A BILLBOARD TO THE GROUND AND FRACTURING FIVE RIES ON HIS
RIGHT SIDE, WHILE CLAIMANT WAS HOSPITALIZED, PARALYTIC I1LEUS
DEVELOPED WHICH RESULTED IN A BOWEL OBSTRUCTION, ON JUNE 13,
1967, DR, MC CARTNEY PERFORMED A CECOSTOMY —~~ CLAIMANT WAS OFF
WORK APPROXIMATELY SIX MONTHS ALTHOUGH HE CONTINUED TO HAVE
MARKED ABDOMINAL PAIN, THE CLAIM WAS CLOSED BY DETERMINATION
ORDER DATED MAY 5, 1969, WHICH AWARDED CLAIMANT NO PERMANENT
DISABILITY, = CLAIMANT REQUESTED A HEARING AND, ON SEPTEMBER 16,
1969, THE REFEREE AWARDED CLAIMANT 96 DEGREES FOR 30 PERCENT
UNSCHEDULED DISABILITY AFFECTING HIS ABDOMINAL WAL.L,

AFTER. CLAIMANT HAD BEEN RELEASED TO RETURN TO WORK BY
DR, MEIHOFF ON DECEMBER 1, 1967, HE CONTINUED TO WORK UNTIL
FEBRUARY 1974, WITH SOME TIME OFF PERIODICALLY FOR SUBSEQUENT
SURGERIES CONSISTING OF REMOVING METAL STITCHES AND REPAIRING
INCISIONAL HERNIAS, CLAIMANT' S LAST SURGERY WAS IN FEBRUARY 1974,
HIS CLAIM WAS AGAIN CLOSED ON MAY 3, 1974, BY DETERMINATION ORDER
WHICH AWARDED NO ADDITIONAL PERMANENT DISABILITY,

CL.AIMANT HAS HAD A MULTITUDE OF MEDICAL TREATMENT ~~ HE HAS
GONE THROUGH THE PORTLAND PAIN CLINIC, ACCORDING TO THE PHYSICIAN' S
REPORT, CLAIMANT, IN THE SUMMER 1974, EXPERIENCED ABDOMINAL PAIN
ABOUT 75 PERCENT OF THE TIME -~ BY FEBRUARY 1975, THE PAIN WAS

ALMOST CONSTANT AND WAS INCREASED BY ANY ACTIVITY ON THE PART OF
CLAIMANT, - ' : :
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TH‘E REFEREE FOUND THAT THE MEDICAL CONSENSUS WAS CLEAR THAT
CLAIMANT SHOULD NO LONGER ENGAGE IN HEAVY TYPE WORK == HE NOTED
THAT DR, SERES STATED THAT IF CLAIMANT DID NOT STRESS THE AREA OF
SCARRING IN HIS STOMACH THERE WAS LITTLE INCREASE IN HIS DISTRESS,
THIS INDICATES CLAIMANT WOULD HAVE TO HAVE AN EXTREMELY SEDENTARY
TYPE JOB AND WITH HIS LIMITED EDUCATION AND WORK EXPERIENCE, CLAI-~
"MANT WAS NOT TRAINED FOR THAT TYPE OF WORK,

THE REFEREE CONCLUDED THAT ALTHOUGH PAIN, IN AND OF ITSELF,
WAS NOT COMPENSABLE UNDER THE PROVISIONS OF THE WORKMEN'S COM=~
PENSATION ACT, WHENEVER SUCH PAIN ADVERSELY AFFECTS A WORKMAN'S
ABILITY TO WORK OR PRECLUDES HIM FROM WORKING, THAT PAI'N | B=)
COMPENSABLE, HE FURTHER CONCLUDED THAT HE WAS UNAWARE OF ANY
WORK 'WHICH CLAIMANT COULD PRESENTLY DO AND THAT CLAIMANT HAD
TO BE CONSIDERED AS PERMANENTLY AND TOTALLY DISABLED AS DEFINED
BY ORS 656,206 (1) (A),.

THE BOARD, ON DE NOVO REVIEW, CONCURS IN THE CONCILUSIONS.
OF THE REFEREE AND AFFIRMS HIS ORDER,

ORDER

THE ORDER OF THE REFEREE DATED MARCH 4, 1975, IS AFFIRMED,
AND CL.AIMANT SHALL BE CONSIDERED AS PERMANENTLY AND TOTALLY
DISABLED FROM THE DATE OF SAID ORDER,

CLAIMANT' S COUNSEL IS AWARDED AS A REASONABLE ATTORNEY'S
FEE THE SUM OF 300 DOLLARS, PAYABLE BY THE STATE ACCIDENT
INSURANCE FUND, FOR HIS SERVICES IN CONNECTION WITH THIS BOARD
REVIEW, '

WCB CASE NO, 74-4194 SEPTEMBER 18, 1975

SHELIA A, VEERKAMP, CLAIMANT
POZZl, WILSON AND ATCHISON,
CL.AIMANT>S ATTYS,

DEPT, OF JUSTICE, DEFENSE ATTY,
REQUEST FOR REVIEW BY SAIF

CROSS REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS MOORE AND SLOAN,

THE STATE ACCIDENT INSURANCE FUND REQUESTS BOARD REVIEW OF
THE REFEREE'S ORDER, AND THE CLAIMANT CROSS REQUESTS BOARD REVIEW,
'CONTENDING THAT HER CLAIM WAS NEVER CLOSED PURSUANT TO
ORS 656,268, THEREFORE, SHE WAS ENTITLED TO RECEIVE TEMPORARY
TOTAL DISABILITY BENEFITS FROM THE DATE OF DR, FAGAN'S RECOM-~
MENDATION UNTIL HER CLAIM WAS CLOSED UNDER THE PROVISIONS OF
ORS 656,268, . . ‘

_ CLAIMANT SUFFERED A COMPENSABLE INJURY ON DECEMBER 15,
1972 == HER CLAIM WAS CLOSED ON A "MEDICAL ONLY' BASIS AS THERE
WAS NO EVIDENCE THAT CLAIMANT HAD SUFFERED ANY COMPENSABLE TIME
LOSS'OR ANY PERMANENT PARTIAL DISABILITY,

On MARCH 20, 1973, CLAIMANT SAW DR, FAGAN, ,AN ORTHOPEDIST,
_WHO STATED IN HIS REPORT DATED AUGUST 14, 1974 == '
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'l THINK AT THIS POINT SHE SHOULD BE SEEN AT THE
DISABILITY _F’REVENTION DIVISION FOR PHYSICAL AND
PSYCHOLOGICAL. EVALUATIONS, I CERTAINLY HAVE NO
MEANS OF TREATING HER AT THIS TIME,

ON SEPTEMBER 27, 1974, THE FUND WROTE DR, FAGAN, WITH A
COPY TO THE DISABILITY PREVENTION DIVISION, STATING THAT IT WOULD
NOT REOPEN THE CLAIM FOR MEDICAL CARE, THE FUND DID NOT SEND A
STATUTORY NOTICE OF DENIAL TO CLAIMANT -~~~ THE LETTER TO DR, FAGAN

WAS CONSTRUED AS A PARTIAL DENIAL AND CLAIMANT REQUESTED A HEARING,

THE REFEREE FOUND THAT THE FUND'S LETTER TO DR, FAGAN AMOUNTED

TO A BLANKET REFUSAL TO FURNISH FURTHER MEDICAL CARE TO THE CLAI-~
MANT AND THAT SAID REFUSAL IGNORED OR REJECTED DR, FAGAN'S SPECIFIC
RECOMMENDATIONS FOR FURTHER DIAGNOSTIC PROCEDURES, THE REFEREE
FURTHER FOUND THAT THERE WAS NO EVIDENCE IN THE RECORD THAT THE
FUND HAD HAD ANY MEDICAL INFORMATION JUSTIFYING ITS ACTION AND,
THEREFORE, THAT IT MUST BE CONSIDERED AS HAVING ACTED ARBITRARILY
AND UNREASONABLY THEREBY SUBJECTING IT TO PENALTIES AND ATTORNEY'S
FEES, :

THE REEEREE CONCLUDED THAT THE EVIDENCE IN THE RECORD DID
NOT SUPPORT A CLAIM FOR AGGRAVATION OR ANY DISABILITY NECESSITATING
A REFERRAL TO THE EVALUATION DIVISION FOR A DETERMINATION ORDER
PURSUANT TO ORS §56.268.

THE BOARD, ON DE NOVO REVIEW, CONCURS IN THE FINDINGS AND
CONCLUSIONS OF THE REFEREE AND AFFIRMS HIS ORDER,

ORDER

THE ORDER OF THE REFEREE DATED MARCH 19, 1975 1S AFFIRMED,

COUNSEL FOR CLLAIMANT IS AWARDED A REASONABLE ATTORNEY'S FEE
IN THE SUM OF 300 DOLLARS, PAYABLE BY THE STATE ACCIDENT INSURANCE
FUND, FOR HIS SERVICES IN CONNECTION WITH BOARD REVIEW,

wcB CASE NO, 74—3479 SEPTEMBER 19, 1975

THE BENEFICIARIES OF
HERMAN MACKEY, DECEASED

GAL.TON AND POPICK,
BENEFICIARIES® ATTYS,
SOUTHER, SPAULDING, KINSEY, WILLIAMSON
AND SCHWABE, DEFENSE ATTYS,
REQUEST FOR REVIEW BY CLAIMANT -

REVIEWED BY COMMISSIONERS MOORE AND SLOAN,

THE DECEASED WORKMAN'S SURVIVING SPOUSE, HEREINAFTER RE-~
FERRED TO AS CLAIMANT, SEEKS BOARD REVIEW OF AN ORDER OF THE
REFEREE WHICH DENIED HER REQUEST FOR RELIEF, AT THE HEARING ON
MARCH 18, 1975, THE ISSUES WERE —~~

(‘l) WHAT WAS THE EXTENT OF THE WORKMAN'S PERMANENT
PARTIAL.DISABILITY AT THE TIME OF DEATH, AND COUL.D
THE SURVIVING SPOUSE PURSUE THE MATTER TO FINAL
DETERMINATIONT?
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(2) WAS THE CAUSE OF DEATH CAUSALLY RELATED TO THE
INDUSTRIAL INJURY SO AS TO ENTITLE THE WIDOW TO
BENEFITS?

(3) IF NOT CAUSALLY RELATED, WAS THE SYMPTOMATOLOGY
ARISING FROM THE INDUSTRIAL INJURY SUCH THAT IT
MASKED THE CONDITION WHICH RESULTED IN THE WORK-~
MAN' S DEATH TO THE EXTENT THAT THE WIDOW WOULD
BE ENTITLED TO BENEFITS? '

THE WORKMAN WAS 51 YEARS OLD WHEN HE DIED ON JULY 28, 1974,
THE CAUSE OF DEATH WAS LISTED AS ' ACUTE BACTERIAL MENINGITIS AND
VENTRICULITIS WITH CEREBRAL EDEMA, ' THE CLAIM FOR BENEFITS F'lLED
UNDER THE PROVISIONS OF ORS 656,204 WAS DENIED BY THE CARRIER,.

THE WORKMAN HAD SUSTAINED A COMPENSABLE LOW BACK INJURY ON
FEBRUARY 10, 1971, AND HE WAS GIVEN SURGICAL. RELIEF FOR RADICUL-
ITiS IN THE LOW LUMBAR AREA ON MARCH 19, 1971, HIS POST OPERATIVE
PROGRESS WAS COMPLICATED BY WOUND INFECTION WHICH REQUIRED SUB-
SEQUENT HOSPITALIZATIONS AND A SERIES OF SURGERIES, THE LAST BEING
PERFORMED IN FEBRUARY 1973, FOR TREATMENT OF THE STAPH INFECTION
IN THE WOUND, THE WORKMAN HAD NO FURTHER APPARENT PROBLEMS
WITH HIS SURGICAL WOUND, HOWEVER, HIS BACK STARTED BOTHERING HIM
MORE IN JUNE OF 1974, HE HAD WORKED DURING 19273 AND UNTIL JULY 1,
1974, DURING WHICH TIME HE WAS TREATED FOR HIGH BLOOD PRESSURE,

ON JULY 27, 1974, HIS SYMPTOMATOLOGY CHANGED, AND, IN
ADDITION TO HIS LOW BACK AND RIGHT LOWER EXTREMITY PAIN WHICH
HAD INCREASED IN JUNE 1974, THE WORKMAN SUDDENLY DEVELOPED A
WEAKNESS IN THE RIGHT LOWER EXTREMITY WITH NUMBNESS AND AN
INABILITY TO MOVE THE LEG, HIS OUTWARD APPEARANCE WAS SOMEWHAT
CONFUSED AND DROWSY AND HE HAD A FEVER, HE WAS ADMITTED TO THE
HOSPITAL AT 7-=30 ON JULY 27 AND DIED SEVEN HOURS LATER,

THE REFEREE DISPOSED OF THE FIRST ISSUE BE HOLDING THAT THE
PROVISIONS OF ORS 656,218 ENACTED IN 1973 WERE NOT INTENDED TO
BE APPL.IIED RETROSPECTIVELY, THE WORKMAN'S INJURY HAD OCCURRED
IN 1971, THE STATUS OF PERMANENT PARTIAL DISABILITY CLAIMS BE-~
COMES FIXED AS IT IS AT THE TIME OF CLAIMANT'S DEATH, MARSHALL
Ve SAIF, 9 OR APP 278, THE REFEREE CONCLUDED THAT THE RIGHT TO
DETERMINE THE WORKMAN'S ELIGIBILITY FOR BENEFITS EXPIRED WITH HIM,

‘WiTH RESPECT TO THE SECOND ISSUE, THE REFEREE CONCLUDED
THAT THE BACTERIAL MENINGITIS WAS NOT CAUSALLY RELATED TO THE
INDUSTRIAL INJURY, FOUNDING THIS UPON THE EXPLANATION BY DR, KLOOS
WHO ADOPTED A PATHOGENENTIC HYPOTHESIS PROPOUNDED BY DR, FUCHS
THAT THE MENINGITIS INFECTION AROSE FROM AN INFECTION IN THE
PARANASAL SINUSES AND, THEREFORE, WOULD PRECLUDE A FINDING OF
CAUSAL RELATIONSHIP, '

ON THE THIRD I1SSUE, THE REFEREE CONCLUDED THAT THE EVIDENCE
‘DID 'NOT INDICATE THAT THE MENINGITIS CONDITION WAS MASKED BY THE
SYMPTOMATOLOGY RESULTING FROM THE WORKMAN'S INDUSTRIAL INJURY
INASMUCH AS THE WORKMAN WAS ONLY IN THE HOSPITAL EIGHT OR TEN
HOURS BEFORE HE EXPIRED AND THE ADMITTING SYMPTOMATOLOGY WAS
‘CERTAINLY INDICATIVE OF SOMETHING MORE THAN AN INDUSTRI.AL BACK
INJURY, :

THE BOARD, -ON DE NOVO REVIEW, AGREES THAT BECAUSE THE 1973
AMENDMENT TO ORS. 656,218 IS SILENT AS TO WHETHER IT SHOULD BE
APPLIED RETROSPECTIVELY OR PROSPECTIVELY AND BECAUSE ORS 656,202
WAS A PART OF: THE LAW PRIOR TO 1973, ORS 656,218 SHOULD NOT BE
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APPLIED RETROSPECTIVELY AND THE RIGHT TO DETERMINE THE WORKMAN™S
ELIGIBILITY FOR BENEFITS TERMINATED WITH HIS DEATH, )

HoweveEr, THE BOARD DOES NOT AGREE WITH THE CONCLUSION
REACHED BY THE REFEREE WITH RESPECT TO WHETHER OR NOT THE BAC-~
TERIAL MENINGITIS WAS CAUSALLY RELATED TO THE INDUSTRIAL INJURY
OF FEBRUARY 10, 1971, DR, FUCHS ADVANCED TWO POSSIBLE PATHO-~-
GENENTIC HYPOTHESES ~-— THE FIRST HAS ALREADY BEEN DISCUSSED IN
CONNECTION WITH DR, KOOS' OPINION, DR, FUCHS, HIMSELF, FAVORED
THE SECOND HYPOTHESIS, 1,E,, THAT THE IMMEDIATE CGAUSE OF THE.
WORKMAN'S DEATH WAS ACUTE MENINGITIS, HE STATES THAT THIS WAS
A TYPICAL STAPHYLOCOCCAL MENINGITIS ARISING FROM ANOTHER FOCUS
OF INFECTION == THE QUESTION 1S WHERE IS THE SITUS OF THAT IN=~
FECTION? DR, FUCHS FEELS THAT A POSSIBLE SITE WOULD BE THE
PARANASAL SINUSES, THIS 1S POSSIBLE BECAUSE OF CLAIMANT'S HISTORY
OF HEADACHES AND THE STAPHYLOCOCCI COULD REACH THE MENINGES FROM
THIS SITE EITHER THROUGH THE BLOOD STREAM OR BY DIRECT INVASION
THROUGH THE ETHNOID SINUSES, THE LATTER WAS UNLIKELY BECAUSE
THE MENINGES AT THE BASE OF THE BRAIN WERE MINIMALLY INVOLVED
BY THE IMFLAMMATORY PROCESS COMPARED TO THE OTHER AREAS, THE
MAJOR FAULT THAT DR, FUCHS FINDS WITH THIS HYPOTHESIS IS THAT IN
THIS CASE (THE PRESENCE OF EXTENSIVE CHRONIC INFLAMMATION OF THE
DURA MATER OF THE SPINAL CORD IS NOTICEAELE, ) (UNDERSCORED ==

EMPHASIS OURS) , : -

THEREFORE, HE PROPOUNDS THE SECOND HYPOTHETICAL IN WHICH HE
STATES THAT THE ACUTE MENINGITIS IS A DELAYED RESULT OF THE WOUND
INFECTION FOLLOWING THE BACK SURGERY, THE ORIGINAL. WOUND IN-
FECTION WAS STAPHYLOCOCCUS ARUEUS, HOWEVER, AFTER REPEATED
ANTIBIOTIC THERAPY AND TWO SURGICAL INCISIONS OF SINUS TRACTS, IT
WAS SUPPLANTED BY STAPHYLOCOCCUS EPIDERMIDIS, YET AT THE TIME OF
HIS DEATH, 17 MONTHS AFTER HIS LAST SINUS EXCISION, THERE WAS NO
EVIDENCE OF INFECTION AT THE WOUND SITE —--~ IT WAS WELL HEALED,
DR, FUCHS FEELS THAT DURING THE PROLONGED COURSE OF THE WOUND
INFECTION IT WAS POSSIBLE THAT THE LUMBAR SPINE MENINGES BECAME
INVOLVED BY THE INFECTIVE PROCESSES AND THAT THESE PROCESSES
REMAINED DORMANT AS A LOW GRADE, SUBCLINICAL, CHRONIC PACHYMEN—
INGITIS UNTIL JULY 27, 1974, WHEN IT FLARED INTO ACUTE MENINGITIS
WHICH CAUSED THE DEATH, HE NOTES THAT THERE ARE A NUMBER OF "
REPORTED INSTANCES WHERE SMOULDERING STAPHYLOCOCCUS EPIDERMIDIS
INFECTION BECAME CLINICALLY MANIFEST MANY MONTHS OR EVEN YEARS
FOLLOWING SURGERY IN THE FIELDS OF ORTHOPEDICS. AND CARDIOVASCULAR
SURGERY, : )

As WE UNDERSTAND IT, THIS IS BASICALLY WHAT DR, FUCHS 1S
TELLING US =~ THAT SINCE STAPH EPIDERMIDIS WAS THE INFECTION [SO=-
LATED FROM HIS WOUND SINCE JANUARY 1972, IT WOULD APPEAR PROBABLE
THAT THIS INFECTION ORIGINALLY AT THE WOUND SITE AFTER A PERIOD OF
TIME BECAME INVOLVED WITH THE LUMBAR SPINAL MENINGES AND WAS
DORMANT IN NATURE UNTIL JULY 27, 1974, WHEN IT FLARED UP AND

CAUSED THE DEMISE,

THE BOARD IS MORE PERSUADED BY THE EXPLANATION ADVANCED BY
DR, FUCHS, AN EXPLANATION WHICH, IN THE OPINION OF DR, TINKER,
THE WORKMAN'S TREATING PHYSICIAN, WAS A REASONABLE, IF CONJECTURAL.,
HYPOTHESIS,

THE BOARD CONCLWUDES THAT THE BACTERIAL. MENINGITIS WAS
CAUSALLY RELATED TO THE INDUSTRIAL lNJURIY OF FEBRUARY 10, 1971,
AND, THEREFORE, THE WIDOW IS ENTITLED TO BENEFITS PURSUANT TO
THE PROVISIONS OF ORS 656,204,
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) THE BOARD FURTHER CONCLUDES THAT BECAUSE OF ITS IMMEDIATE
PREVIOUS CONCLUSION THE ISSUE OF WHETHER THE MENINGITIS CONDITION
WAS MASKED BY THE SYMPTOMATOLOGY RESULTING FROM THE INDUSTRIAL
INJURY IS MOOT,

ORDER

THe orpER OF THE REFEREE DATED APRIL 14, 1975 IS REVERSED,

THE CLAIM FOR BENEFITS FILED BY THE SURVIVING SPOUSE OF THE
DECEASED WORKMAN UNDER THE PROVISIONS OF ORS 656,204 1S REMANDED
TO THE EMPLOYER FOR PAYMENT OF COMPENSATION AS PROVIDED BY LAW,

CL.AIMANT"S' COUNSEL IS AWARDED AS A REASONABLE ATTORNEY™S FEE
FOR HIS SERVICES AT HEARING ON MARCH 18, 1975, THE SUM OF '
850 DOLLARS, TO BE PAID BY THE EMPLOYER, ’

CLAIMANT"S COUNSEL IS AWARDED AS A REASONABLE ATTORNEY™S
FEE THE SUM OF 500 DOLLARS, PAYABLE BY THE EMPLOYER, FOR SERVICES
IN CONNECTION WITH BOARD REVIEW,

WCB CASE NO, 73—4219 SEPTEMBER 19, 1975

MURIEL PAULSON, CLAIMANT
DEZENDORF, SPEARS, LUBERSKY AND CAMPBELL,
CLAIMANT'S ATTYS,

DEPT, OF JUSTICE, DEFENSE ATTY,

REQUEST FOR REVIEW BY CLAIMANT

REVIEWED BY COMMISSIONERS WILSON AND SILOAN,

THE CLAIMANT REQUESTS BOARD REVIEW OF A REFEREE™S ORDER
AFFIRMING A DETERMINATION ORDER, DATED JANUARY 18, 1974, WHEREIN
CLAIMANT WAS AWARDED COMPENSATION FOR TEMPORARY TOTAL DISABILITY
BUT RECEIVED NO AWARD FOR PERMANENT PARTIAL DISABILITY, AND THE
DENIAL OF THE STATE ACCIDENT INSURANCE FUND OF RESPONSIBILITY FOR
CLAIMANT'S EPISODES SUFFERED ON NOVEMBER 21, 1972, AND MAY 14,
1973, ‘

CL.AIMANT IS'A 55 YEAR OLD NURSE™S AIDE —— ON OCTOBER 4,
1972, WHILE HELPING A PATIENT TO MOVE IN BED, SHE BENT OVER AND
HAD AN ATTACK OF SYNCOPE TOGETHER WITH SOME PAIN IN HER CHEST,
CLAIMANT WAS HOSPITALIZED OCTOBER 4, THROUGH OCTOBER 8, 1972,

CLAIMANT HAS NOT WORKED SINCE OCTOBER 4, 1972, ON NOVEM-
BER 21, 1972, SHE WAS READMITTED TO THE HOSPITAL WITH A FINAL
DIAGNOSIS OF MYOCARDIAL INFARCTION, ANTEROSEPTAL AND HYPERTEN~
SIVE CARDIOVASCULAR DISEASE, REMITTED, AGAIN, ON MAY 14, 1973,
CLAIMANT WAS ADMITTED TO THE HOSPITAL, THIS TIME BECAUSE OF
ACUTE EMOTIONAL UPSET AND FAINTNESS, CLAIMANT CONTENDS THAT THE
TWO EPISODES RESULTING IN HER HOSPITALIZATION ON NOVEMBER 21,
1972, AND MAY 14, 1973, WERE CAUSALLY RELATED TO THE INDUSTRIAL
EPISODE OF OCTOBER 4, 1972, AND THEREFORE COMPENSABLE,

HER CLAIM WAS DENIED BY THE FUND, CLAIMANT REQUESTED A
HEARING AND, IN AN OPINION AND ORDER DATED DECEMBER to, 1973,
REFEREE GEORGE W, RODE DIRECTED THE EMPLOYER TO ACCEPT THE CLAIM,
ALL PARTIES AGREED AT THE HEARING ON SEPTEMBER 18, 1973,
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(UPON WHICH REFEREE RODE%“S ORDER WAS BASED) 'THAT THE SOLE ISSUE
AT THAT TIME BEFORE THE REFEREE WOULD BE WHETHER OR NOT THE
OCTOBER 4, 1972, INCIDENT WAS COMFENSABLE AND, 'IF IT WERE HELD.
TO BE SO, THE FUND WOULD THEN DECIDE WHETHER OR NOT TO ACCEPT
THE MYOCARDIAL INFARCTION OF NOVEMBER 21, 1972, .IT DECIDED NOT
TO ACCEPT 1T, THERE WAS NO SPECIFIC WRITTEN DENIAL WITH RESPECT
TO THE HOSPITALIZATION OF MAY 14, 1973, HOWEVER, THE REFEREE
INDICATED THAT THE PARTIES AT THE HEARING ON MATCH 27, 1975,
UNDERSTOOD THAT THAT EPISODE HAD LIKEWISE BEEN DENIED BY THE FUND,

On JANUARY 18, 1974, THE CLAIM WAS CLOSED WITH AN AWARD OF
TEMPORARY TOTAL DISABILITY FROM OCTOBER 4, 1972, TO OCTOBER 8,
1972, INCLUSIVE AND NO AWARD OF PERMANENT PARTIAL DISABILITY,

i : R

BAsED UPON THE EVIDENCE OF DR, RUSSELL PARCHER, WHO TESTI=
FIED ON BEHALF OF THE FUND BUT PREVIOUSLY HAD BEEN THE CLAIMANT%S
TREATING PHYSICIAN WHILE IN PRIVATE PRACTICE IN SEASIDE, THE
REFEREE CONCLUDED THAT CLAIMANT HAD NOT MET HER BURDEN OF PROOF
IN ESTABLISHING ELIGIBILITY FOR AN AWARD OF PERMANENT PARTIAL
DISABILITY, NOR HAD SHE ESTABLISHED CAUSAL RELATIONSHIP BETWEEN
THE INDUSTRIAL INJURY OF OCTOBER 4, 1972, AND THE SUBSEQUENT
EPISODES OF OCTOBER 21, 1972, AND MAY 14, 1973, THE REFEREE
AFFIRMED THE DETERMINATION ORDER MAILED JANUARY 18, 1974, AND
THE DENIAL OF THE RESPONSIBILITY FOR THE EPISODES OF NOVEMBER 21,
1972, AND MAY 14, 1974, :

THE BOARD, ON DE NOVO REVIEW, CONCURS WITH THE AFFIRMATION
OF THE DETERMINATION ORDER MAILED JANUARY 18, 1974, AND THE
DENIAL BY THE FUND OF ANY RESPONSIBILITY FOR THE TWO SUBSEQUENT
EPISODES, HOWEVER, THE EVIDENCE INDICATES THAT CLAIMANT HAS
RECEIVED ONLY 25 DOLLARS AS TEMPORARY TOTAL DISABILITY, OBVIOUSLY,
THIS 1S NOT SUFFICIENT TO COVER THE PERIOD OCTOBER 4, 1972, THROUGH
OCTOBER 8, 1972, AS ALLOWED BY THE DETERMINATION ORDER OF
JANUARY 18, 1974, FURTHERMORE, THE EVIDENCE INDICATES THAT
CLAIMANT'S HOSPITAL AND DOCTOR BILLS RELATED TO HER HOSPITALIZATION
IN OCTOBER 1974 HAVE NOT BEEN PAID BY THE FUND,

THE BOARD CONCLUDES THAT CLAIMANT IS ENTITLED TO TEMPORARY
TOTAL DISABILITY BENEFITS FOR THE FIVE DAYS SHE WAS HOSPITALIZED
AND THAT THE HOSPITAL AND DOCTOR BILLS RELATED TO SUCH HOSPITALI~
ZATION SHOULD BE PAID BY THE FUND, THE BOARD FURTHER CONCLUDES
THAT THESE TIME LOSS BENEFITS AND MEDJ CAL COSTS WERE DIRECTLY
RELATED TO THE CLAIM FOR THE INJURY OF OCTOBER 4, 1972, WHICH
THE FUND WAS DIRECTED TO ACCEPT, THEREFORE, ITS REFUSAL SUBJECTS
THE FUND TO PAYMENT OF A REASONABLE FEE UNDER THE PROVISIONS OF
ORS 656,382(1), THE BOARD DOES NOT BELIEVE THAT THE IMPOSITION
OF PENALTIES IS JUSTIFIED BY THE CIRCUMSTANCES OF THIS PARTICULAR
CASE,.

ORDER

THE ORDER OF THE REFEREE DATED APRIL 14, 1975, 1S MODIFIED
TO THE EXTENT THAT THE STATE ACCIDENT INSURANCE FUND IS HEREBY
ORDERED TO PAY TO CLAIMANT TEMPORARY TOTAL DISABILITY COMPENSA~
TION FOR THE PERIOD OCTOBER 4, 1972, TO AND INCLUDING OCTOBER 8,
1972, AND TO PAY CLAIMANT®%>S HOSPITAL AND DOCTOR BILLS RELATED TO
HER HOSPITALIZATION DURING THAT PERIOD OF TIME,

THE STATE ACCIDENT INSURANCE FUND, PURSUANT TO ORS 656,382 (1),
SHALL PAY CLAIMANTSS COUNSEL. AN ATTORNEY>S FEE IN THE SUM OF
500 DOLLARS FOR HIS SERVICES IN CONNECTION WITH THE HEARING HELD
ON MARCH 27, 1975,
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CLAIMANT' S COUNSEL 1S AWARDED AS A REASONABLE ATTORNEY'S
FEE THE SUM OF 300 DOLLARS, PAYABLE BY THE STATE ACCIDENT
INSURANCE FUND, FOR HIS SERVICES IN CONNECTION WITH BOARD REVIEW,

WCB CASE NO, 74—4481 _SEPTEMBER 19, 1975

ROY LINGENFELTER, CLAIMANT
POZZ1, WILSON AND ATCHISON,
CLAIMANT'S ATTYS,

DEPT, OF JUSTICE, DEFENSE ATTY,
 REQUEST FOR REVIEW BY CLAIMANT

REV[EWED BY COMMISSIONERS WILSON AND SLOAN,

CLA!MANT HAS REQUESTED-BOARD REVIEW OF A REFEREE'S ORDER
WHICH SUSTAINED THE FUND%S DENIAL OF HIS CLAIM OF AGGRAVATION
OF AN INJURY ON DECEMBER 6, 1971,

CLAIMANT. A PSYCHIATRIC AIDE, SUFFERED A COMPENSABLE
INDUSTRIAL [INJURY WHEN HE JUMPED FROM A RAISED ROOF APPROXIMATELY
THREE FEET HIGH AND SEVERLY TWISTED HIS LEFT FOOT, THERE WERE
NO FRACTURES BUT HE DID SUFFER A STRAINED ANKLE AND MID~TARSAL
JOINT, LEFT, ABOUT SIX MONTHS AFTER THIS INJURY, CLAIMANT BEGAN
COMPLAINING OF LEFT HIP PAIN AND, SOME. TIME LATER, LOW BACK PAIN,
THE FUND DENIED RESPONSIBILITY FOR CONDITI