{ BEFORE THE OREGON GOVERNMENT ETHICS COMMISSION

In the Matter of .
STIPULATED FINAL ORDER

Scott Hege CASE NO, 19-130XSM

1. PURPOSE: The purpose of this stipulated final order is to séttle any and all claims,
aliegations and charges by the Oregon Government Ethics Commission
(Commission) against Scott Hege.

2. JURISDICTION: At all material times, Scott Hege was a member of the Tri—Counfy

Mental Health Board (Board) for the Mid-Columbia Center for Living ("CFL"). As

{, the governing body of a public body, the members of the Board aré subject to the

‘ executive session provisions of Oregon Public Meetings law as set forth in ORS
192.660 and ORS 192,685.

3. STIPULATED FACTS:

A. Scott HegAe participated in an executive session held by thé Board on May
e e 23452019 When-the -Board: convened-this-executive. sesgien, the presiding: -
officer of the Board did not identify the specific statutory auttiorization for
holding the executive session.

B. ORS 192.660(1) provides that a governing body of a public body may hold
an executive session “after the presiding officer has identified the
authorization under ORS 192.610 to 192.690 for holding the executive
session.”
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‘By participating in an executive session for which the presiding officer failed

to identify the statutory authorization, Scott Hége violated ORS 192.660(1).

In the executive session, the Board discussed the executive director’s

resigriation and request for a severance package. The Board also discussed
the possibility of a merger, though no merger negotiations were underway.

The CFL executive director's resignation and her interest in receiving a
severance package were not topics authorized for discussion in an executive
session under ORS 192.660(2)(a), which applies to the anltlal hlnng of an
empioyee or 192, 860(2)(b), which apphe's&tg_dmmtssal dlsmplme or
complaints against an employee. Additionally, discussion of an officer's

salary may not be held in executive session.

The possibility of a merger was not a topic authorized for -discussion in an
execufive session under ORS 192.660{2)(g), which applies to negotiations
when a governing body is in competition with other states or nations, or
192.660(2)(j), which applies to negotiations with private entities carried out
under ORS chapter 293.

By discussing unauthorized topics in an executive session, Scott Hege
violated ORS 192.660(2).

The actions set forth in paragraphs 3(C) and 3(G) constitute two dsstmct
“Violations of ORS192.6607 T R ,

ORS 244.350(2)(a) authorizes the Commission to assess civil penalties of
up to $1,000 for each violation of ORS 192.680,

The results of the Commission investigation, if submitted through exhibits
and testimony at a contested case hearing, would establish a preponderance
of evidence in support of a post-hearing order to find two violations of ORS
192.660.

19-130XSM HEGE STIPULATED FINAL ORDER - Page 2
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TERMS OF SETTLEMENT;

The parties agree as follows:

A

ﬁE'V-IEW BY COUNSEL:

On July 12, 2019, the Commission considered information in the preliminary

review phase and acted to find cause to initiate an investigation of this
matter.

Seoft Hege has indicated that he wishes to coriclude this matter by.agresing -

to the terins and conditions in this order without completing the investigative
phase.

Scott Hege will receive a letter of education, as authorized by ORS 244.350,
in order to settle and compromise this matter,

The Commission releases, settiés and compromises any and all claims,
which have been or could be asserted against Scott Hege within the scope
of the above-referenced proceedings.

Scott Hege will initiate no claims, litigation or other action against the

Commission as a result of these proceedings.

it

All of the parties hereto acknowledge that this agreement has been entered into
by their own free will and with full understanding of the contents herein. Each of
the parties further acknowledges that each has had the opportunity to seek the
advice of counsel in comparing and reviewing this agreement.

19-130XSM HEGE STIPULATED FINAL ORDER - Page 3
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B. EFFECT:

This agreement is subject to the final approval of the Commissien. Once approved,

this agreement shall be the final disposition of the matter and shall be binding upon
all parties.

By signing this agreement, Scott Hege agrees to waive his right to a -contested
case hearing as provided in ORS Chapter 183 and ORS 244.370. This order shall
be the final order and all information in the Commission files on this matter shall
become part of the record. R -

By slgning this agreement, Scott Hege agrees to waive his right to obtain judicial
review of this order as provided in ORS 183.482.

IN WITNESS WHEREOF, the parties have entered into and signed this stipulated final
order on the dates set forth below.

Scott Hege === | ' Date

Richard P. Burke, Chairperson Date
Oregon Government Ethics Commission

19-130XSM HEGE STIPULATED FINAL CRDER - Page 4
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OREGON GOVERNMENT ETHICS COMMISSION

INVESTIGATION
CASE NO: 19-002EHW
DATE: ' August 15, 2019
RESPONDENT: S. Bruce Conner, Cruise Industry Marketing Director

for the Port of Astoria
COMPLAINANT: Brett Applegate

RECOMMENDED ACTION: Make a Preliminary Finding of Violations of ORS
244.040(1), ORS 244.040(4), and ORS 244.120(1){(c)

SYNOPSIS: S. Bruce Conner served as the Port of Astoria’s Cruise Industry Marketing
Director when the events relevant to this investigation occurred. Mr. Conner alsc owns
and operates a travel agency and provides shore excursion tours to cruise passengers
arriving in Astoria. The focus of this investigation was to determine if a preponderance of
evidence exists to indicate that S. Bruce Conner was met with conflicts of interest and
whether he engaged in a prohibited use of office by taking actions in his official capacity

that would financially benefit his shore excursion company.

There is a preponderance of evidence in this case that Mr. Conner, when taking official
actions such as posting descriptions of his company’s shore excursions on the Port of
Astoria’s website and communicating with cruise line shore excursion managers to gain
support for a Port of Astoria policy that had the effect of prohibiting other tour operators
from competing with Mr. Conner’s private company, engaged in a prohibited use of office,
in violation of ORS 244.020(1) and 244.040(4), and was met with actual and potential
conflicts of interest and failed to comply with the disclosure and disposition requirements
of ORS 244.120(1)(c).

H
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RELEVANT STATUTES: The following Oregon Revised Statutes and Administrative

Rules are applicable to the issues addressed herein:

244.020 Definitions. As used in this chapter, unless the context requires
otherwise:

244.020(1) “Actual conflict of interest’ means any action or any decision or
recommendation by a person acting in a capacity as a public official, the effect of
which would be to the private pecuniary benefit or detriment of the person or the
person’s relative or any business with which the person or a relative of the person
is associated unless the pecuniary benefit or detriment arises out of circumstances
described in subsection (13) of this section.

244.020(2) “Business’ means any corporation, partnership, proprietorship, firm,
enterprise, franchise, association, organization, self-employed individual and any
other legal entity operated for economic gain but excluding any income-producing
not-for-profit corporation that is tax exempt under section 501(c) of the Internal
Revenue Code with which a public official or a relative of the public official is

associated only as a member or board director or in a nonremunerative capacity.

244.020(3) “Business with which the person is associated” means:
(a) Any private business or closely held corporation of which the person or
the person’s relative is a director, officer, owner or employee, or agent or
any private business or closely held corporation in which the person or the
person’s relative owns or has owned stock, another form of equity interest,
stock options or debt instruments worth $1,000 or more at any point in the

preceding calendar year.

244.020(13) “Potential conflict of interest” means any action or any decision or
recommendation by a person acting in a capacity as a public official, the effect of

which could be to the private pecuniary benefit or detriment of the person or the

19-002EHW CONNER INVESTIGATION - Page 2
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person’s relative, or a business with which the person or the person’s relative is

associated, unless the pecuniary benefit or detriment arises out of the following:
(c) Membership in or membership on the board of directors of a nonprofit
corporation that is tax-exempt under section 501(c) of the Internal Revenue
Code.

244.020(15) “Public official” means the First Partner and any person who, when
an alleged violation of this chapter occurs, is serving the State of Oregon or any of
its political subdivisions or any other public body as defined in ORS 174.109 as an
elected official, appointed official, empioyee or agent, irrespective of whether the

person is compensated for the services.

244.040 Prohibited use of official position or office; exceptions; other
prohibited actions. (1) Except as provided in subsection (2) of this section, a
public official may not use or attempt to use official position or office to obtain
financial gain or avoidance of financial detriment for the public official, a relative or
member of the household of the public official, or any business with which the
public official or a relative or member of the household of the public official is
associated, if the financial gain or avoidance of financial detriment would not
otherwise be available but for the public official's holding of the official position or
office.

244.040(4) A public official may not attempt to further or further the personal gain
of the public official through the use of confidential information gained in the course
of or by reason of holding position as a public official or activities of the public

official.

244.040(7) The provisions of this section apply regardless of whether actual
conflicts of interest or potential conflicts of interest are announced or disclosed
under ORS 244.120.

19-002EHW CONNER INVESTIGATION - Page 3
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244120 Methods of handling conflicts; Legislative Assembly; judges;
appointed officials; other elected officials or members of boards. (1) Except
as provided in subsection (2) of this section, when met with an actual or potential
conflict of interest, a public official shall:
(c) If the public official is any other appointed official subject to this chapter,
notify in writing the person who appointed the public official to office of the
nature of the conflict, and request that the appointing authority dispose of
the matter giving rise to the conflict. Upon receipt of the request, the
appointing authority shall designate within a reasonable time an alternate
to dispose of the matter, or shall direct the official to dispose of the matter

in a manner specified by the appointing authority.

OAR 199-005-0035 Guidelines for compliance with ORS 244.020(6), 244.025,
244.040, 244,042 and 244.047

(7) As defined in ORS 244.020[15], a public official includes anyone serving the
State of Oregon or any of its political subdivisions or any other public body in any
of the listed capacities, including as an ‘agent.’” An ‘agent’ means any individual
performing governmental functions. Governmental functions are services provided
on behalf of the government as distinguished from services provided fo the
government. This may include private contractors and volunteers, depending on
the circumstances. This term shall be interpreted to be consistent with Attorney
General Opinion No. 8214 (1990).

INVESTIGATION: The Oregon Government Ethics Commission (Commission) initiated

a preliminary review based on information in a signed complaint from Brett Applegate on
January 3, 2019. (#PR1). At the time, Ms. Applegate was the attorney for Lori Beth Kulp,
who was the complainant in an earlier complaint (18-083EDG) that the Commission
dismissed on May 11, 2018 at the preliminary review stage. (#PR2; #PR3). In this second

complaint, Ms. Applegate provided new and different information in support of her

19-002EHW CONNER INVESTIGATION - Page 4
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allegations that S. Bruce Conner, the Cruise Industry Marketing Director for the Port of
Astoria (Port), may have violated Oregon Government Ethics law when taking actions in
his official capacity that wouid or could have financially affected himself or his business,

Sundial Shore Excursions.

The Commission found cause to investigate on March 7, 2019 after considering the
information developed in the preliminary review. The focus of the investigation was to
determine whether there is sufficient evidence to indicate that S. Bruce Conner violated
Oregon Government Ethics law by failing o comply with the disclosure and disposition
requirements of the conflict of interest provisions in ORS 244.120(1)(c) and the prohibited
use of office provisions in ORS 244.040(1). Mr. Conner and Ms. Applegate were notified
of the Commission’s actions in this matter. Both have been invited to provide any

information which would assist the Commission in conducting this investigation.

Bruce Conner

Bruce Conner has been involved in the trave!l industry for many years, both as a travel
agency owner and as a Port representative. When cruise lines visit Astoria, Mr. Conner

appears to wear a number of different hats:

Sundial

Mr. Conner is the owner and operator of Sundial Shore Excursions (Sundial), which
provides shore excursions and tours for cruise line passengers in Astoria. Prior to 2017,
when Sundial Shore Excursions was first registered with the Oregon Secretary of State’s
Business Registry, Mr. Conner appears to have offered these shore excursions and tours
using his other two companies: Sundial Travel Service, Inc. (a travel agency, established
in 1983) and Sundial Special Vacations, Inc. (a travel agency/tour operator for travelers
with special needs, established in 2010). (#IR1).

As explained below, Sundial has contracts with numerous cruise lines to provide specific
shore excursions, sold to passengers on board the cruises. In his interview, Mr. Conner

acknowledged that Sundial was the largest tour operator in Astoria. (#IR2 @1:10:55).

19-002EHW CONNER INVESTIGATION - Page §
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Clatsop Cruise Hosts

Mr. Conner is also one of the founders and current Vice-President of the Clatsop Cruise
Hosts, Inc. The Clatsop Cruise Hosts (CCH) is a 501(c}(3) non-profit organization that
during cruise ship visits deploys approximately 25 volunteers each day on the pier and in
downtown Astoria to provide information, assistance, and directions for cruise ship staff
and visitors. CCH volunteers also operate a ticket booth on the pier, where they sell tickets
for Routes 11 and 12 of the Sunset Empire Transit District. These routes, which operate
shuttles specifically for cruise ship visits, offer a $6.00 all-day hop-on/hop-off ticket.

Monies from the tickets are split evenly between the Sunset Empire Transit District and
CCH. (#|R2 @1:51:42).

An examination of the Oregon Department of Justice Charitable Activities Reports for
CCH reveals that Bruce Conner has served as a CCH Board Member since at least 2014.

The reports indicate that Bruce Conner has received no remuneration from CCH. (#IR3).

Port of Astoria
Bruce Conner has served as the Port of Astoria’s Cruise Industry Marketing Director since

approximately 2008. (#R2 @3:30). The Port's Personal/Professional Services
Agreement with Mr. Conner includes the following duties:

« Maintain and increase cruise ship market; identifying market opportunities
for potential users of the facility

o Assist in developing promotional information for marketing Port
properties/services

o Develop advertising/marketing “Port of Astoria” message

« Maintain and meet regularly with key itinerary planners for all cruise lines
¢ Attend industry conferences

» Coordinate cruise ship events

« Meet and greet ship captains upon arrival

o Solicit partnerships with local entities

« Other related duties as requested by Executive Director. (#IR4).

19-002EHW CONNER INVESTIGATION - Page 6
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According to Matt McGrath, former Port Operations Director, Bruce Conner “was the
Port's marketing arm. So he worked with the Clatsop Cruise Hosts, offering a lot of
welcome and happiness to all, selling Astoria — here’s what we have for aftractions, here’s
how we can accommodate you.” (#IR5). In his interview, Mr. Conner asserted that he
doesn't have to sell the cruise lines on activities and shore excursions because “they have
all been to Astoria and know what is available.” He emphasized that his job duties do not
require him to interact with shore excursion managers; instead, he primarily interacts with
cruise industry itinerary planners, working to schedule cruise visits to Astoria. (#IR2
@17:23).

Cruise Line Contracis

Mr. Conner explained that when he and representatives from the City and the Port first
attended the cruise industry convention in Miami 17 years age, there were no cruises
stopping in Astoria. And at that time, Sundial did not offer any shore excursions., Since
then, the number of cruises visiting Astoria has increased steadily; over 30 cruises are
scheduled to visit next year. Sundial’'s shore excursion business has correspondingly
developed and grown. (#IR2 @8:07).

In his interview, Mr. Conner explained how cruise line shore excursion contracting works.
Once the cruise schedule is setfled, the cruise line sends Sundial an invitation to bid on
the list of shore excursions the cruise line is interested in offering its passengers. Sundial
then submits a bid, proposing the prices at which it would offer the listed shore excursions,
and the parties then negotiate those prices. (#IR2 @1:35:25). Mr. Conner provided a copy
of a 2016 invitation to bid from Crystal Cruises, inviting Sundial to submit “a proposal to

host our shore excursions.” (#IR6).

Commission staff reviewed Sundial’s contracts with Royal Caribbean Cruises Ltd. (2018-
2019) (#IR7); Norwegian Cruise Line (2016 and 2018} (#IR8); and Carnival/Holland
America Cruises (2018) (#IR9). These cruise lines have contracted for Sundial to provide
some or all of the following shore excursions:

i
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Historic Astoria & Fort Clatsop Mount St. Helens Seaside & Cannon Beach

Flavel House Tea & Scones Shot in Astoria Waterfront Bike Tour
Willamette Valley Wine Tour Panoramic Astoria  Oregon Coast/Tillamook
Ft. Stevens Behind the Scenes Forest Zipline Wine & Seafood Tasting
Glassbiowing/Fernhill Studics Astoria Ale Trail Ft. Clatsop Hike

Ultimate Oregon Adventure. #IR7; #IR8; #IR9).

Comparing this list of shore excursions for which Sundial has cruise line contracts to the
shore excursions advertised on the cruise lines' websites, as discussed below, it appears
that Sundial has contracts to provide the vast majority of the shore excursions offered by
cruise lines in Astoria.

The complaint in this case included a 2015 e-mail from Michelle Moraga at Norwegian
Cruise Lines stating, “This season we are under Exclusive Contract with Sundial.” (#PR
1, Exh. S). When he appeared before the Commission in March, Mr. Conner stated
emphatically that Sundial does not have an exclusive contract. (#IR10). In his inferview,
he maintained this position. (#/R2 @1:24:38). We noted, however, that Norwegian Cruise
Lines’ contracis include the following provision:

During the Term of this Agreement, Norwegian agrees to offer for sale to its
passengers the Shore Excursions for the ports listed below. Norwegian reserves
the right to contract with other Operators in respective ports, as long as other
Operators are not offering for sale to Norwegian guests the same tours as listed
below. (#IR8).

In terms of exclusivity, this may just be a matter of quibbling over semantics. Mr. Conner
is correct in asserting that cruise lines do not contract with only one tour operator. Rather,
exclusivity appears fo be tour specific, meaning that a cruise line will contract with only
one tour operator for a specified list of shore excursions, but may contract with other tour
operators for other shore excursions. Appearing to concede that this is the only way it

could work, Mr. Conner stated in his interview that “the cruise line would not have two

18-002EHW CONNER INVESTIGATION - Page 8
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tours going to the same destination.” (#IR2 @1:16:33). As noted above, Sundial has
contracts with the cruise lines to provide the vast majority of shore excursions in Astoria.

Tour Operator Agreement and the Protection of On Board Revenue Policy

fn early 2017, the Port required tour operators to sign a revised Tour Operator Agreement
(Agreement). Previous versions of the Agreement had been simple one-page agreements
for use of Port property. (#/R11). The revised Agreement included provisions addressing
a new Protection of On-Board Revenue Policy (POR Policy). (#IR12). We note that it
appears a POR Policy was not formally approved by the Port Commissioners until March
2019. The revised Agreement included the following:

6 Protection of On-Board Revenue. Licensee shall protect revenue to all
cruise lines that anchor or berth in Astoria by selling or otherwise booking
all tickets for tours, excursions or any other packaged service through the
cruise line's shore excursion department and/or arranging, coordinating or
otherwise establishing the tour, excursion, or packaged service by direct
contract with the cruise line (“Cruise Booked Tour”). This provision’s
intent is to protect such On Board Revenue. In all circumstances
where there may be a question as to whether or not this Agreement
authorizes the Licensee to engage in any business dealing on
Licensor property, or any business dealing on or off Licensor property
in any way related to the type of operations and business dealings
authorized by this Agreement, this Agreement shall be construed to
require that Licensee protect the cruise lines’ On Board Revenue. This
provision shall include, but not be limited to, the following requirements:

a) For all Independently Booked Tours the Licensee shall provide to the
Port, in addition to the Section 6 reporting requirements,
documentation sufficient to substantiate the amount of gross ticket
sales from such Independently Booked Tours. Licensee shall also
pay to the Port twenty percent (20%) of gross ticket sales for all
such Independently Booked Tours. For purposes of this

19-002EHW CONNER INVESTIGATION - Page 9
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Agreement an Independently Booked Tour shall be defined as
any tour, excursion, or any other packaged service marketed or
provided to cruise ship passengers by the Licensee that is not
marketed and/or sold through a cruise line’s shore excursion
department, or one that has not been arranged, coordinated or
otherwise established by direct contract with a cruise line.

d) Licensee shall not provide Independently Booked tours,
excursions, or any other packaged services that are also
provided by the corresponding cruise line's onboard excursion
department. Licensee shall not directly compete with those
tours, excursions, or any other packaged services that are
offered by the corresponding cruise line.

*xkxx (#R12 (emphasis added)).

This provision declares its intent is to protect cruise lines’ on-board revenue, and it does
so in subsection (a) by requiring tour operators to pay a 20% commission on all
independently booked tours, regardless of whether those tours are booked while the tour

operators are conducting business on Port property.

Subsection (d) outright prohibits tour operators from selling certain tours. Tour operators
cannot provide independently booked tours if those tours are the same or similar to those
offered on board the cruise lines. As seen above, Sundial has contracts with the cruise
lines to provide the vast majority of shore excursions offered in Astoria; thus, one effect

of subsection (d) is to prevent tour operators from directly competing with Sundial.

Commission staff sought to determine the origin of these provisions and whether Bruce
Conner played any role in their development. Mr. Conner said that he didn't know how
the POR Policy came about, but that “it's very common in our industry.” (#IR2 @31.35).
While the cruise line contracts with tour operators do require them to protect on-board

revenue by not independently booking tours, the Port did not provide any documents

19-002EHW CONNER INVESTIGATION - Page 10
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showing that the cruise lines had asked the Port institute such a policy. The Port maintains
that the Agreement and the POR Policy were drafted by former Port employee Shane

Jensen. (#IR13). Unfortunately, we were unable to locate or contact Mr. Jensen.

Bruce Conner's Actions

The complaint alleges that contrary to Mr. Conner’s assertions that he plays no role in the
Port’s contracts with other tour operators and dces not communicate with cruise lines’
shore excursion teams in his capacity as a Port official, he did in fact use his position to
communicate with cruise line shore excursion representatives in order to gather support
for the Port's POR Policy. (#°R1). Commission staff has reviewed documents indicating
that Bruce Conner, on moere than one occasion, reached out to representatives for cruise

lines and other entities in what appears to be an effort to buttress the POR Policy.

April 24, 2017
The Agreement discussed above, with the Port’s POR Policy, is dated April 3, 2017. Mr.
Conner, on behalf of Sundial, signed the Agreement on April 19, 2017. Shortly thereafter,

on April 24, 2017, Bruce Conner sent an e-mail with the subject line, “Fwd: Tentative Port
of Astoria POA proposal,” to Kirby Day and Jennifer Miller at Princess Cruise Lines (PCL).
(#PR1, Exh. Q). In his interview, Mr. Conner explained that Jennifer Miller is PCL’s shore
excursion manager for the Pacific Northwest Coast and Kirby Day is her boss. (#IR2
@37:39).

Mr. Conner’s e-mail reads as follows:

Need your input. There has been a request from an independent tour operator to
provide tours for arriving cruise lines. It is Port of Astoria’s (POA) policy to aliow
tour operators to provide services who have contracts with visiting cruise lines.
POA believes in adhering to this policy, POA protects the on board revenue for our
partner cruise lines. Would you mind reviewing the below and advise if POA is
heading down the right road? * * * (#PR1, Exh. Q).

i
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In the e-mail, Mr. Conner inserts the Agreement's POR Policy provisions. He then writes:

As you can see it is our hope to provide some compensation to Princess/HAL when
independent operators believe they should have access directly with your guests.
In addition POA would provide “do and don'ts” when interacting with Cruise Line
Guests. This policy would apply to tour providers who do not have contracts with
Cruise Line Shorex.

Confidentiality would be appreciated as we work through this effort. (#PR1, Exh.
Q).

Mr. Conner ends the e-mail by saying, “Let me know your thoughts.” He signs the e-mail
“Bruce,” followed by a signature block that reads:

S Bruce Conner

Sundial Tours
Port of Astoria
Humboldt Bay Eureka (#PR1, Exh. Q).

Although this e-mail was sent from Mr. Conner's Sundial e-mail address, the content of
the e-mail, along with the subject line and the signature block, support a finding that it
was sent on behalf of the Port, and that Mr. Conner was acting in his official capacity. The
entirety of the e-mail gives the impression of an inquiry from a Port representative seeking
cruise line input and support for the Port's POR Policy.

Moreover, in his response to the complaint, Mr. Conner acknowledges that he “was asked
by the Port to contact excursion managers for several cruise lines for their input on the
Port's proposal.” (#PR4). In his interview, Mr. Conner could not recall who at the Port
asked him to contact the cruise lines, but he guessed that it was Matt McGrath. (#IR2

19-002EHW CONNER INVESTIGATION - Page 12
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@41:30). Matt McGrath, in his interview, did not remember “asking Bruce to gather input
from the cruise lines on the policy.” (#1R5).

Bruce Conner also said that he thought he sent a second e-mail inquiry around the same
time, to either Oceania Cruises or Seven Seas Mariner. He has not been able to locate
this second email. When asked whether he recalled doing anything like this (reaching
out to excursion managers on behalf of the Port) at any time prior to 2017 or after 2017,
he said, “No. Not. No.” (#IR2 @47:52).

September 19, 2018

During the public comment section of the Port Commission meeting on September 18,

2018, tour operator Bob Vinatieri “spoke to the Commission regarding difficulties with Port
Staff while trying to operate his business serving elderly and disabled cruise passengers.
Mr. Vinatieri also noted that the Port’s standard tour operator agreement does not apply
to his business, and requested that the Port draft an agreement that would address policy
and procedures for the elderly and disabled.” (#IR14). Mr. Conner asserts that he was not
at this Port Commission meeting. (#IR2 @50:42).

The next morning, at 8:53 a.m., Mr. Conner sent an e-mail from his Sundial e-mail address
to an unknown recipient, and copied it to SL_ShoreExcursionManager@celebrity.com.

In this e-mail, Mr. Gonner writes:

The Port of Astoria commission meeting met last night. At the meeting a local
citizen has requested to be able to pick up and drop off passengers who booked
outside of shorex on the pier. He has asked the Port commis[s]ion to change the
current policy where citizens who wish fo provide tours directly to guests are

required to pick up and drop off in the designated area three blocks from the pier.

This policy was put in place to protect Cruise Ship on board revenue from shore
excursions sales, shore excursion staff ince[n]tives and reduce congestion on our

small pier.

19-002EHW CONNER INVESTIGATION - Page 13
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The commission has asked for your input regarding this specific situation. You will
receive an email from the Port of Astoria asking for your policy regarding private
charters access to the pier when in port.

Just a heads up. (#IR15).

Later that day, Mr. Conner sent this same e-mail to James Palmeri and Ruth Richebacher

at Shore Excursions of America, a company which operates riverboat cruises. (#IR16;
#R2 @17:28).

At 10:18 a.m., that same day, Ella Marion, the Port’s front desk/administration employee,
sent the following e-mail to representatives at Oceania Cruises, Norwegian Cruise Lines,
Regent Seven Seas Cruises, and Crystal Cruises:

The Port of Astoria is requesting your policy on allowing private charters to use
pier facilities to pick up and drop off guests during your visit or continue to provide
off-pier accommodations near pier. (#/IR17).

A few minutes later, Ms. Marion sent this same e-mail to James Palmeri at Shore
Excursions of America, (#IR18), Ms. Marion copied Bruce Conner on both e-mails. In a
telephone interview with Commission staff, Ms. Marion said she thought she was given
the verbiage for the e-mail and a list of recipients to send it to. She stated, “Most likely the

direction to email out came from Bruce.” (#1R19).

During his interview, Mr. Conner initially tried to explain his e-mails by stating that “[tlhis
was just giving them a heads up that the letter was coming.” He then said that he sent
the e-mail on behalf of Sundial because he had bought some electric scooters to rent to
cruise passengers and wanted to see the cruise lines’ policies to see if he could operate
his scooter business, without revealing to them that he was renting scooters fo
passengers. He acknowledges that he might have given Ella the information for her e-

mails, stating, “l might have given her this. * * * because I'm sure talking with Matt | might

19-002EHW CONNER INVESTIGATION - Page 14
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have said, ‘Let's get this information out and find out what their policies [are]. I'd like to
know.” Eventuaily he states, “I'm thinking | probably should have handled that differently
or just that you'll have to get these addresses yourself.” (#IR2 @51:16).

Port Website

The Port of Astoria’s website provides information for cruise visitors, including
descriptions of “several exciting shore excursion opportunities.” The website states that
“Is]hore excursions are required o be reserved in advance via your cruise line only.”
(#1R20). The complaint in this case noted that the Port's website “has not posted
descriptions of any of the on-board excursions offered by Lor's Tours,” despite repeated
requests. (#PR1).

Commission staff examined the shore excursions listed on the Port’s website. We also
examined the shore excursions offered by Sundial on its website. (#IR21). We then
examined the Astoria shore excursions offered on the websites for Norwegian, Princess,
Holland America, Celebrity, and Oceania cruise lines. (#IR22). The following chart
presents a comparison of these shore excursion listings:

i
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24
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All eleven of the shore excursions listed on the Port’'s website are listed on Sundial's
website, and notably, all of the shore excursions listed on the cruise lines’ websites are
those offered by Sundial. Not only are the same excursions listed by the Port and by
Sundial, but the details and descriptions of the shore excursions are similar, if not
identical. Some of the descriptions are the same, word-for-word. Also, for most of the
shore excursions on the Port and Sundial websites, the minimum and maximum number

of participants allowed is exactly the same. (#IR20; #IR21).

Commission staff asked the Port who was responsible for the shore excursion
descriptions on the Port's website. In a July 9, 2019 e-mail, Port staff asked the Port's

website administrator:

Do you know who requested the update or what update was done in [M]ay 20167
I'm really looking for when and who had you put the bulk of the excursions listed
on that page.

The website administrator responded: “l believe Bruce Connor [sic.] requested the

majority of changes to that page.” (#/R23).

When we showed Mr. Conner the Port's website shore excursion listings during his
interview, he immediately stated, “I gotta update this.” He then confirmed that the list of
shore excursions on the Port's website are all Sundial shore excursions. He also
confirmed that Sundial has confracts with the cruise lines to provide all of the shore
excursions listed on the Port's website. Mr. Conner went on to explain that "back in the
day” the Port asked for shore excursion examples. He said, “l selected ... | mean, | just
said send the Port all our tours.” (#iR2 @1:42:58).

Conflict of Interest Disclosures

In the prior case (18-083EDG), Commission staff sought information regarding any

conflict of interest disclosures made by Bruce Conner. In response to this inquiry, we

19-002EHW CONNER INVESTIGATION - Page 17
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received an e-mail from former Port Executive Director Jim Knight on March 26, 2018. In
that e-mail, Mr. Knight states:

The Port has no records of Mr. Conner providing the Port any conflict of interest
disclosures. | did ask Mr. Conner if he had any recollection of providing such
disclosures and he stated that he also had no memory of providing the Port any
conflict of inferest disclosures. (#IR24).

In response to our subpoena, the Port provided a copy of one conflict of interest disclosure
made by Bruce Connet. In an e-mail on February 15, 2019, Mr. Conner disclosed to Jim
Knight that he would be presenting a seminar on shore excursions to the Clatsop County
Arts Commission. He described it as “a community out reach [sic.] on behalf of the Port
of Astoria and my company will receive no finan[cial} incentives or gifts for this event.”
(#IR25). In his interview, Mr. Conner stated, “Jim Knight never responded. He trusted me
to make the decision if there was a conflict or not.” (#IR 2 @25:48).

Additional Information

In his interview, Mr. Conner stressed that he works hard to keep his roles separate. (#IR2
@22:55). Despite his efforts, the lines separating Mr. Conner’s various roles often appear
blurred. Commission staff reviewed numerous e-mails where Mr. Conner appears to
conduct Port business using his Sundial e-mail address, alone or in conjunction with his
Port e-mail address. #IR26). There is also one internal Port e-mail, on which Mr. Conner
is copied, where Port staff discuss barring one of Sundial's competitors from access to
the Pier. (#IR27).

In a March 19, 2018 e-mail, the Port Commission’s attorney, Eileen Eakins, advises
former Executive Director Jim Knight that it “is likely true” that Bruce Conner has a conflict
of interest. Ms. Eakins notes that Mr. Conner “is not only being paid by the Port, but the
work he is doing for the Port will have the direct effect of increasing tour sales for his
company.” She then advises that the Port should consider terminating Mr. Conner’s

contract. (#IR28). Despite her advice, the Port did not terminate Mr. Conner’s contract.

18-002EHW CONNER INVESTIGATION - Page 18
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CONCLUSIONS: S. Bruce Conner was contracted with the Port of Astoria to serve as

its Cruise Industry Marketing Director when the evenis relevant to this case occurred. As

the Port's Cruise Industry Marketing Director, Mr. Conner performed services on behalf
of the Port and represented the Port in interactions with cruise lines and others. As such,
Mr. Conner was the Port's agent, as defined in OAR 199-005-0035(7), and was a public
official as defined in ORS 244.020(15).

A conflict of interest means any action, decision, or recommendation by a person acting
in their capacity as a public official, the effect of which would or could be to the private
pecuniary benefit or detriment of the person, their relative, or a business with which they
or their relative are associated. An actual conflict of interest exists if the effect of the
official action, decision or recommendation would have a financial impact on the public
official, their relative, or a business with which they or a relative are associated. A potential
conflict of interest exists if the effect of the official action, decision, or recommendation
could have a financial impact on the public official, their relative, or a business with which
they or their relative are associated. [ORS 244.020(1) and ORS 244.020(13)].

A business includes any corporation, firm, or other legal entity operated for economic
gain, but excluding income producing 501(c) corporations with which the person is
associated only as a member, board director, or in a nonremunerative capacity. [ORS
244.020(2)]. A business with which a person is associated includes any private business
or closely held corporation of which the person is a director, officer, owner, employee or
agent. [ORS 244.020(3)].

In this case, Mr. Conner is the sole owner and an employee of Sundial; as such, Sundial
is a business with which he is associated. Mr. Conner also serves as a board member for
the CCH. Because the CCH is a 501(c)(3) corporation and Mr. Conner serves only as a
board member and does not receive any remuneration, CCH is not a business with which
Mr. Conner is associated, for purposes of application of Oregon Government Ethics law.
I

I
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A public official such as Mr. Conner, when met with a conflict of interest, is required to
provide written notification to his appointing authority of the nature of the conflict and
request that authority dispose of the matter giving rise fo the conflict. [ORS 244.120(1)(c)].

It does not appear that Mr. Conner ever made such a written disclosure for any of the
matters at issue in this case.

ORS 244.040(1) prohibits a public official from using or attempting to use the official’s
position to obtain a financial benefit or avoid a financial detriment for the public official, a
relative or household member, or a business with which the public official or a relative or
household member is associated, if the financial benefit would not otherwise be available
but for the public official’s holding the official positions. ORS 244.040(4) prohibits a public
official from furthering or attempting to further the public official’'s personal gain through

the use of confidential information gained by reason of holding the official positions.

There is a preponderance of evidence in this case indicating that Bruce Conner used his
position at the Port to benefit Sundial, his private company, and failed to disclose his

conflicts of interest relating to these matters.

In 2016, when the Port was updating the shore excursion information on its website, Bruce
Conner provided the Port's website administrator with descriptions only of the shore
excursions that Sundial offers. When he provided this information to the website
administrator, he did not make a written disclosure of his conflict of interest. It appears
that Sundial’s ability to have its shore excursions listed on the Port's website may not
have occurred but for Mr. Conner’s official position, as other tour operators sought similar
access to the website and were refused. Having its shore excursions listed on the Port's
website appears to provide a financial benefit to Sundial, as any visitor to the Port's
website will see only Sundial's shore excursions. Moreover, the Port's website informs
visitors that all shore excursions are required to be booked on board the cruise line, even
though there is no such requirement. Because Sundial has contracts with all of the cruise
lines and its shore excursions are all booked on board, such advice benefits Sundial by

discouraging visitors from independently booking tours with Sundial's competitors.

19-002EHW CONNER INVESTIGATION - Page 20
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In 2017, Mr. Conner e-mailed at least two different cruise line shore excursion
representatives seeking to gain their input and support for the Port's POR Policy. Mr.
Conner did not make any disclosure of a conflict of interest to his appointing authority.
The POR Policy itself created a financial benefit for Sundial, as it prohibited other tour
operators from offering any shore excursions that directly competed with those offered by
Sundial. A potential conflict of interest arose for Bruce Conner as his official action in
sending the e-mails could provide a financial benefit to Sundial by reinforcing the POR
Policy. Mr, Conner’s actions also constitute a prohibited use of office. But for his position,
he would not have known that there had been a request from an independent tour
operator or of the need to seek support for the Port's POR Policy from the cruise lines,
nor would he have been able to use his Port position to solicit support for the policy that
clearly benefitted him.

In 2018, Mr. Conner again sent e-mails to the cruise lines’ shore excursion representative
seeking support for the Port's POR Policy. These e-mails were sent only four months after
Mr. Conner appeared before the Commission in the prior case. Not only did Mr. Conner
send out these e-mails, but he also directed Port staff to send similar inquiries to multiple
cruise lines. Again, Mr. Conner failed to disclose his conflicts of interest, even though
gaining support for the POR Policy would financially benefit Sundial by protecting its near
monopoly on Astoria shore excursions. While not particularly credible, Mr. Conner's
explanation that he was seeking this information for his electric scooter business does
not negate the fact that he was taking action in his official capacity that could have the
effect of financially benefitting his private businesses.

RECOMMENDATIONS: The Oregon Government Ethics Commission should make
preliminary findings that S. Bruce Conner violated the confiict of interest provisions of

Oregon Government Ethics law, resulting in three violations of ORS 244.120(2), and that
he engaged in a prohibited use of office, resulting in one violation of ORS 244.040(4) and
three violations of ORS 244.040(1). (Motion 10).

i

i
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ASSOCIATED DOCUMENTS:

#PR1
#PR2

#PR3

#PR4
#IR1

#IR2

#IR3

#I1R4

#IR5
#IR6
#IR7
#IR8

#IR9

#R10
#IR11
#IR12
#R13

#R14
#IR15

#R16

Complaint and attached materials from Brett Applegate, received on 1/3/19.
Records related to the Oregon Government Ethics Commission review of
18-083EDG during executive session on 5/11/18.

Preliminary Review report for Commission case no. 18-083EDG, dated
3/30/18.

Response received from Bruce Conner.

Secretary of State Business Registry filings for Sundial Shore Excursions,
Sundial Travel Service, Inc., and Sundial Special Vacations, Inc.

Taped Interview of S. Bruce Conner, conducted 4/2/19. Time stamps noted
in report are approximate.

Oregon Department of Justice Charitable Activities Section reports for
Clatsop Cruise Hosts, Inc.

Port of Astoria Personal/Professional Services Agreement with S. Bruce
Conner, dated 5/13/14.

Memorandum re contact with Matt McGrath, dated 8/9/19.

Crystal Cruises Invitation to Bid on 2016 Shore Excursions, dated 8/31/15.
Royal Caribbean Cruises Ltd. 2018-2019 Tour Operator Agreement.

NCL Corporation Lid. Standard Shore Excursion Agreements, dated
11/16/18 and 4/11/16.

Carnival Corporation Tour Operator Agreement, dated 3/30/18.

Recording of the Oregon Government Ethics Commission meeting, 3/7/18.
Port of Astoria Port Property Usage Agreement, dated 1/1/14.

Port of Astoria Tour Operator's Agreement, dated 4/3/17.

E-mail from Matt McGrath, dated 3/5/19, and memo from Jim Knight, dated
3/8/19.

Port of Astoria Meeting Minutes, dated 9/18/18.

E-mail from Bruce Conner to Celebrity Shore Excursion Manager, dated
9/19/18.

E-mail from Bruce Conner fo James Palmeri at Shore Excursions of
America, dated 9/19/18.
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#R17

E-mail from Ella Marion to Oceania Cruises, Norwegian Cruises, Regent
Seven Seas Cruises, and Crystal Cruises, dated $/19/18.

#IR18 E-mail from Ella Marion to James Palmeri at Shore Excursions of America,
dated 9/19/18.
#R19 Memorandum re contact with Ella Marion, dated 7/30/19.
#IR20 Port of Astoria website page for Shore Excursions, downloaded 8/2/19.
#IR21 Screenshots of Sundial website page for Shore Excursions, downloaded
6/11/19.
#IR22 Screenshots of Shore Excursion Listings on Oceania Cruises, Celebrity
Cruise Lines, Holland America Cruises, Princess Cruise Lines, and
Norwegian Cruise Lines, downloaded 6/11/19.
#IR23 E-mail string between Ella Marion and Hannah Bryan, dated 7/9/19.
#IR24 E-mail from Jim Knight to Diane Gould, dated 3/26/18.
#IR25 E-mail from Bruce Conner to Jim Knight, dated 2/15/19,
#IR26 Various e-mails from/to Bruce Conner at bruce@sundial-travel.com and
bruce@portofastoria.com
#IR27 E-mail from Matt McGrath to Rick Yelton, dated 10/17/17.
#IR28 E-mail from Eileen Eakins fo Jim Knight, dated 3/19/18.
PREPARED BY  _AUmoun ) M\M} 3-15-19
Susan Myers Date
Investigator

y |
APPROVED BY ////ﬁfﬁ- 5/5’ // 7

Rbnald A. Bersin " Date
Executive Director

REVIEWED BY & . porni- - 1519

Amy Eﬁ’ﬁ\lpaugh v Date
Assistant Attorney General
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The resurrected complaint of Lori Beth Culp dated January 3, 2019 filed by Lori Beth Culp
should be dismissed by the Commission because it is not a new and different complaint and
because if fails to provide facts or reasons to suggest that | failed to disclose a potential
conflict of interest to the Port of Astoria.

1) This is not a “new and different complaint. ORS 244.260 provides:

“(1)(a} Any person may file with the Oregon Government Ethics Commission a
signed written complaint alieging that there has been a violation of any provision
of this chapter or of any rule adopted by the commission under this chapter. The
complaint shall state the person’s reason for believing that a violation occurred
and include any evidence relating to the alieged violation.

(5)(a) *. *. * The commission shall notify the person who is the subject of action
under this section of the dismissal or rescission. After dismissal or rescission, the
commission may not take further action involving the person unless apew and
different complaint is filed or action on the commission’s own_meotion is

undertaken based on different conduct.

The original complaint filed by Lori Beth Culp on March 5, 2018 as supplemented by her on
March 31, 2018 accused me, Bruce Conner, of having a “conflict of interest” in serving as a
tour operator and as a “staff member” of the Port of Astoria.

The new complaint filed January 3, 2019 by attorney Brett Applegate on behalf of Ms. Culp
alleges that | had a potential conflict of interest but failed to file a conflict of interest disclosure
“related to his roles with the Port and Sundial.”

This is clearly the same old complaint and same set of facts tied up in a fancy ribbon by her
attorney. The April 24, 2017 email message serving as the purported basis for this
regurgitation was provided and available to Ms. Culp during the commission’s consideration
of her complaint. Culp provides no excuse for not providing this email fo the Commission in
2018. The email is not “newly discovered evidence” serving as the basis for a “new and
different complaint” as she now alleges but rather a random item, seized upon by her
attorney in order to reopen a case that was appropriately dismissed by this commission.

2) There is no potential conflict of interest.

Culp’s new complaint alleges a potential conflict of interest. The term “Potential Conflict of
Interest” is defined by ORS 244.020(13):

“Potential conflict of interest” means any action or any decision or
recommendation by a person acting in a capacity as a public official, the effect
of which could be to the private pecuniary benefit or detriment of the person or
the person's relative, or a business with which the person or the person’s

relative is associated, unless the pecuniary benefit or detriment arises out of the
following:

* * % K *
(b) Any action in the person’s official capacity which would affect to the
same degree a class consisting of all inhabitants of the state, or a smaller class
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consisting of an industry, occupation or other group including one of which or in
which the person, or the person’s relative or business with which the person or
the person’s relative is associated, is a member or is engaged.”

As discussed in relation to the original version of this complaint, my contract with the Port of
Astoria is intended to help atiract additional cruise line visits fo Astoria. My activities affect all
businesses, including mine, conducting shore excursion at the Port of Astoria.

My contract with the port identifies my duties as follows:

“ Maintain and increase cruise ship market; identifying market opportunities for
potential users of the facility

Assist in developing promotional information for marketing Port properties/services
Develop advertising/marketing "Port of Astoria" message

Maintain and meet reqularly with key itinerary planners for all cruise lines

Attend industry conferences

Coordinate cruise ship events

Meet and greet ship captains upon arrival

» Solicit partnerships with local entities

. Other related duties as requested by Executive Director”

- [ ] L] . » L]

In April 2017 the Port of Astoria was developing policy guidelines for the regulation of tour
operators. The policy eventually adopted appears as paragraph 6 entitied “Protection of On-
Board Revenue” in the Port's Tour Operator’s Agreement. Every Tour Operator, including
Ms. Culp's business as well as Sundial Travel, the business | own and operate, must execuie
this agreement in order to operate on Port property.

As | recall, the policy was drafted by Shane Jensen for the Port. | was not involved in the
drafting the guideline but was asked by the Port to contact excursion managers for several
cruise lines for their input on the Port's proposal. The email Ms. Culp relies upon in this
second version of her complaint against me was sent pursuant to that request. The Port's
policy has always applied equally to all tour operators doing business at the Port of Astoria.
As written, and eventually adopted, the guideline applies equally to Ms. Culp’s business as
well as Sundial Travel.

The 2017 email message relied upon by Ms. Culp does not evidence or implicate any activity
I took in my official capacity that would affect my business any differently from any other tour
operator doing business at the Port of Astoria. It provides no evidence that | had a potential
conflict of interest by communicating with the Shore Excursion Manager for Princess, Holland
America Group.

Thank you for the opportunity to respond and your time,

Sincerely
S Bruce Conner
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Oregon Government Ethics Commission
3218 Pringle Rd SE, Ste 220
Kate Brown, Governor . Salem, OR 97302-1544
Telephone: 503-378-5105

Fax: 503-373-1456

Email: ogec.mail@oregon.gov
- Website: www.oregon.gov/ogec

August 23, 2019

Michael Duyck, Chair

Statewide Interoperability Executive Council
c/o Office of the State Cl1O

155 Cottage St NE

Salem, Oregon 97301

Dear Michael Duyck:

At its August 23, 2019 meeting, the Oregon Government Ethics Commission
(Commission) adopted the following advisory opinion in response to the request
set forth in your letter to the Commission dated June 24, 2019,

OREGON GOVERNMENT ETHICS COMMISSION ADVISORY OPINION NO.
19-173A

(O SYNOPSIS OF FACTS AS PRESENTED TO THE COMMISSION:

The following factual information is from your letter of June 24, 2019, along with
“State of Oregon No. 2587 Amendment to Participating Addendum under the
NASPO ValuePoint Wireless Communication Services and Equipment Bid
Number RFP: #1907", and the staff advice letter 18-218| issued to Brad Anderson,
Washington County Counsel, on September 28, 2018.

AT&T offers mobile phone plans to first responders via FirstNet. FirstNet was
established by Congress in 2012 as an independent federal authority with a
statutory duty to take all actions necessary to ensure the building, deployment and
operation of the Nationwide Public Safety Broadband Network based on a single
national network architecture. FirstNet selected AT&T as the vendor to develop
this national wireless broadband network for law enforcement, firefighters and
emergency imedical services.

AT&T FirstNet plans offer first priority over other networks and because the
services offered are unique fo first responders and AT&T is the only vendor, the
service costs are not comparable to other consumer celiphone plans,

FirstNet Subscriber Paid service is available to employees and volunteers who have been
deemed an eligible Primary User regardiess of whether or not the employee/volunteer is
(' ) a public official. Primary Users are engaged in law enforcement, fire protection (including
: fire depariments of private companies), emergency medical services (including doctors
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and nurses employed by, and dedicated to the emergency department/trauma centers of
medical hospitals), and employees of private ambulance companies.

All Subscriber Paid Users must be verified and approved by a Primary User Public Safety
Entity (employer), which is responsible for 1) providing contact information for each eligible
user to AT&T so AT&T may establish private accounts with such individuals and 2)
performing audits of existing Subscriber Paid Users at least annually to remove individuals
no longer eligible for the AT&T FirstNet service.

Only FirstNet Primary Users — whether the service is paid by the employer (Agency
Paid) or subscriber (Subscriber Paid) — have priority access and preemption on
the network built into their service plan. This is not available on “regular” wireless
consumer plans. FirstNet Subscriber Paid service allows those qualified first
responders whether a sworn police officer or a registered paramedic for a private
ambulance company, to maintain public safety continuity even if the first responder

does not have an employer issued Agency Paid device when an emergency
ocecurs.,

The FirstNet Subscriber Paid service is provided via separate rate plans offered only to
FirstNet Subscriber Paid Users. The FirstNet Subscriber Paid service cannot be
compared to general “consumer” wireless plans as there are different features and
functionality (priority and preemption on the network). The FirstNet Subscriber Paid
service is provided o eligible first responders under a separate, individual FirstNet account
and cannot be combined or billed with lines on general AT&T consumer plans. FirstNet
is the only public safety broadband network in the United States and the Governor has
opted Oregon in to this network to facilitate public safety for Oregonians.

FirstNet Subscriber Paid service costs are;

Monthly Service Charge

Uniimited Smartphone Plan (without tethering) $39.99
Unlimited Smartphone Plan (with tethering) $44.99
Unlimited Tablet Plan (with tethering) $36.80
Responder Plan for use with feature phone 100MB $10.99

Question: Are public officials who are first responders limited by the Oregon Government
Ethics laws in availing themselves of the opportunity to purchase an AT&T FirstNet
personal mobile service plan as a FirstNet Subscriber Paid User?

Answer: No.
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Application of Oreqon Government Ethics law to Facis
Public officials who are first responders and therefore have the opportunity to avail
themselves of the AT&T FirstNet mobile service plan for their personal phone or device
are subject to compliance with the Oregon Govemnment Ethics laws in ORS
Chapter 244.

GIFTS:

As used in ORS Chapter 244, a “gift” is something of economic value given to a public
official (or their relative or household member): a) without valuable consideration of
equivalent vaiue, which is not extended to others who are not public officials on the same
terms and conditions or b) for valuable consideration less than that required from others
who are not public officials. Public officials are limited in the gifts they can receive. [ORS
244.020(7)(a), ORS 244,025, ORS 244.020(10)]

The FirstNet plan offered to public officials who are first responders is not a “gift" under
the statutory definition because the AT&T FirstNet service is offered on the same terms
and conditions to first responders who are not public officials such as emergency room
doctors, nurses, private ambulance drivers, EMTs, private firefighters, etc. In this case,
the benefit of personal access to the FirstNet service is available not because one is a
public official, but due to the nature of one's profession or occupation as a first responder.
From a public safety standpoint, the State of Oregon has decided that public officials/first
responders need to have immediate access at all times to the FirstNet services of priority
and preemption on the broadband network in the event of an emergency.

The AT&T FirstNet service is a unique service offered only to first responders. AT&T sets
the price for this unique service for all first responders and does not provide a discount on
the service only to public officials. We cannot say that the consideration paid by first
responders is not of “equivalent value” or is “less than required from others who are not
pubic officials” by comparing the price of the plan to others offered, as there are no
different plans for FirstNet service.

PROHIBITED USE OF OFFICE:

In relevant part, ORS 244.040(1) prohibits a public official from using their official position
to obtain a private financial gain or avoid a financial detriment for themselves if the financial
benefit would not otherwise be available but for the public official's holding of their official
position.

It does not appear that there is a private financial benefit for a public official/first responder
in obtaining a FirstNet Subscriber Paid User mobile service pian for their personal phone.
First, a Subscriber Paid User is offered the same plan at the same cost whether they are
a public of private employee, there is no discount for first responders who are public
officials. Second, AT&T is the sole distributor of FirstNet, a unique broadband network;
there are no other vendors for comparison purposes. Thirdly, the FirstNet Subscriber Paid
User is personally paying for this service for his or her private phone in order to have
access to FirstNet when an emergency occurs.
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Even if there were some financial benefit for the public official in using the FirstNet plan
on their private phone, a public official who is a first responder could avail themselves
of the FirstNet Subscriber Paid User mobile service plan without violating ORS 244.040(1)

because the opportunity is available to them as a first responder rather than as a public
official.

THIS OPINION 1S ISSUED BY THE OREGON GOVERNMENT ETHICS
COMMISSION PURSUANT TO ORS 244.280. A PUBLIC OFFICIAL SHALL NOT
BE LIABLE UNDER ORS CHAPTER 244 FOR ANY ACTION OR
TRANSACTION CARRIED OUT IN ACCORDANCE WITH THIS OPINION. THIS
OPINION IS LIMITED TO THE FACTS SET FORTH HEREIN. OTHER LAWS OR

REGULATIONS NOT WITHIN THE JURISDICTION OF THE COMMISSION MAY
ALSO APPLY.

Issued by Order of the Oregon Government Ethics Commission at Salem,
Oregon onthe ___ day of August, 2019.

Richard P. Burke, Chairperson
Oregon Government Ethics Commission

g €. ofpanigQ

Amy E. Alpaugh, Assistant Attorney General
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RELEVANT STATUTES

ORS 244.020 Definitions

(7)(a) “Gift” means something of economic value given to a pubilic official, a

candidate or a relative or member of the household of the public official or

candidate:
(A) Without valuable consideration of equivalent value, including the
full or partial forgiveness of indebtedness, which is not extended to
others who are not public officials or candidates or the relatives or
members of the household of public officials or candidates on the
same terms and conditions; or
(B) For valuable consideration less than that required from others
who are not public officials or candidates.

(10) “Legislative or administrative interest” means an economic interest,
distinct from that of the general public, in:
(a) Any matter subject to the decision or vote of the public official
acting in the public official’s capacity as a public official; or
(b) Any matter that would be subject to the decision or vote of the
candidate, who, if elected, would be acting in the capacity of a public
official.
(15) “Public official’ means the First Partner and any person who, when an
alleged violation of this chapter occurs, is serving the State of Oregon or
any of its political subdivisions or any other public body as defined in ORS
174.109 as an elected official, appointed official, employee or agent,
irrespective of whether the person is compensated for the services.

ORS 244.025 Gift limit. (1) During a calendar year, a public official, a candidate
or a relative or member of the household of the public official or candidate may not
solicit or receive, directly or indirectly, any gift or gifts with an aggregate value in
excess of $50 from any single source that could reasonably be known to have a
legislative or administrative interest.

ORS 244.040 Prohibited use of official positon or office; exceptions; other
prohibited actions. (1) Except as provided in subsection (2) of this section a
public official may not use or attempt to use official position or office to obtain
financial gain or avoidance of financial detriment for the public official, a relative or
member of the household of the public official, or any business with which the
public official or relative or member of the household of the public official is
associated, if the financial gain or avoidance of financial detriment would not
otherwise be available but for the public official’'s holding of the official position or
office.
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BAIER Kathy * OGEC

rom:
Sent;
To:
Cc:
Subject:
Attachments:

Follow Up Flag:
Flag Status:

Oregon Ethics Commission,

A R -

Duyck, Michael R, <Mike.Duyck@tvfr.coms

Monday, June 24, 2019 2:15 PM

OGEC Mail * OGEC

GHEREZGIHER Ben * DAS; Duyck, Michael R,

Oregon Ethics Question on PSBN FirstNet

OregonEthicsFirstNetSIEC062419.pdf; 2018-09-28 B Anderson_Wash Co_AT&T phone
ptan.pdf; 2018-09-28 B Anderson_Wash Co_discounted phone plan_full request.pdf

Follow up
Flagged

Attached is a letter from Oregon Statewide Interoperability Council and State €10’ office reguesting a reconsideration
of a ruling on the Public Safety Broadband Network (FirstNet) service, 1 have attached the previous question and
response being referenced. Please let us know If you have questions or need additional information.

Thank you,
Mike.

Mike Duyck | Chyair
SIEC Oregon

Tualatin Valley Fire & Rescue

dke. Duvek@ivir.com
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Statetvive Fnteroperability Executive Connel
State of @regon

Kate Brown

Chief Michael Duyck
GOVERNOR

CHAIRMAN

June 24, 2019

Ronald A, Bersin

Executive Director
Government Ethics Commission
3218 Pringle Rd SE Ste. 200
Salem, OR. 97302-1544

The Oregon Statewlde Interoperabllity Council is responsible for the oversite of implementation of the
Public Safety Broadband Network (FirstNet) In Oregon, We have been working through the various
phases and noticed a ruilng you have made on FirstNet service, We do not agree with the opinlon in
the September 28, 2018 |etter from Mr. Bersin with the Oregon Government Ethics Commission, As
described In more detall below, the FirstNet Subscriber Paid service Is not a “gift” under Oregon law as
it Is extended to others who are not public officlals on the same terms and conditions. Eligibifity for the

FirstNet Subscriber Pald service is based on whether the employee/volunteer is an eligible Primary
User,

FirstNet Subscriber Paid service Is available Yo employees/volunteers that have been deemed an
eligible Primary User regardless of whether or not the employee/volunteer Is a public official. Primary
Users are engaged in law enforcement, fire protection (Including fire departments of private
companies}, emergency medical services {Including doctors and nurses employed by, and dedicated to
the emergency department/trauma center of, general medical or surgical hospitals), emergency (9-1-
1) call dispatching, and emergency management. See page 12 of FirstNet Subscriber Guide
(http://serviceguldenew,att.com/sg_customPreviewPDFPage ?testid=0680h000004PWSAAAS)

A FirstNet Subseriber Paid User may be employed by the government, a private organization or a non-
profit organization. In Oregon, there are currently FirstNet Primary Users employed by a private
ambulance company. Across the county there are employees with doctors and nurses employed by

private hospltals and private ambulance companies that are eligible for FirstNet Subscriber Paid
service,

Only FirstNet Primary Users - whether the service is paid by the employer (Agency Paid) or subscriber
(Subscriber Paid) — have priority access and preemption on the network bullt into their service plan,

Office of the Sfate GID
165 Cotlage 5T, NE
Salem Oregon 97301
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This is not available on “regular” wireless consumer plans. FirstNet Subscriber Paid service allows
those qualified first responders whether a sworn police officer or a registered paramedic for a private
ambulance company, to maintain public safety continuity even if the first responder does not have a
government issued Agency Paid device when an emergency occurs.

The FirstNet Subscriber Pald service is provided via separate rate plans offered only to FirstNet
Subscriber Paid Users, The FirstNet Subscriber Paid service cannot be compared to general
“consumer” wireless plans as there are different features and functionality (priarity and preemption
on the network). The FirsiNet Subscriber Paid service is provided to eligible first responders under a
separate, Individual FirstNet account and cannot be combined or billed with lines on general AT&T
consumer plans,

FirstNet Subscriber Paid service is offered at the same rate to qualifying subscribers whether the
subscriber works/volunteers for a public or private organization.

(See http://www.ﬂrstnet.com/firstnetrespondm Given the additional information provided, please
consider revision of the opinion mentioned above, FirstNet Is the only public safety broadband
network in the United States and Governor Brown has opted in Oregon to this network. To deny pubiic
safety employees {public or private} the ability to use this network is detrimental to public safety for
Oregonians. In addition, when questions regarding FirstNet service are addressed, if possible, please
copy the state SPOC (FirstNet Single Polnt of Contact) at the CIO’s office and the Chalr of the Oregon
SIEC council so we can assist with clarifications, I you have additional questions or would like to
discuss further, The SPOC or myself would be happy to do so.

Sincerely,

Michael R, Duyck
Chair, Oregon Statewlde Interoperability Councl|
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_Oregon Governnment Ethics Commission

3218 Pringle Rd SE, Ste 220

Kate Brown, Governor . Salem, OR 97302-1544
Telephone: 503-378-5105

. ) Fax: 503-373-1456

September 28, 2018 Email: ogec.mall@oregon,gov
' Website: www.oregon.gov/ogec

Sent via email and USPS

Brad Anderson

Washington County Counsel

Public Sarvices Building -

166 N, First Avenue, Ste 340, MS #24
Hillsboro, OR 97124

AL A
Dear Mr, Anderson: s 1*"\"% ' \hf 6\\"

This letter of advice Is provided In response to your corrsspondence received September
4, 2018, regarding the application 6f Oregon Government Ethics law to the receipt by first
rasponders of a discounted AT&T FirsiNet mobite phone plan for their private usage, This
analysis and advice is being offered under the authority provided in ORS 244.284 as
guidance on how the current provisions of Oragon Government Ethics law may apply to
the speclfic citcumstances you have presented, as summarized below.

SUMMARY QF FACTS AS PRESENTED:

ATET offers mobile phone plans to first fesponders via FlrstNet. FirsiNet was establishad
by Congress in 2012 as an independent fedsral authority with a statutory duty to take alf
actlons necessary to ensure the bullding, deployment and operation of the Natlonwide
Public Safety Broadhand Network based on a single national network architecture.
FirstNat selected AT&T as the vendor to develop this national wireloss broadband network
for law enforcement, firefighters and emergency medical services.

AT&T FirstNet plans offer first priority aver other networks and are below costs offered o

the open market. For Instance, an unlimited talk, text, and data smartphone plan would
be $40 per month,

The FirstNet plans are availabie to “Primary Users", individual first responders from the
agencies who are at an emergency scene first, This includes law enforcement, fire
protection services, emergency medical services, emergency (911) call dispatching and

government Public Safety Answering Points, emergenhcy planning and tanagement
offices, and ambulance services,

FlrstNet plans are also avallable to “Extended Primary Users”, individuals from those
agencies, organizations, non-proflt or for-profit companies that provide public safety
seyvices in support of first responders, They provide mitigation, remediation, overhaul,
clean-up, restoration, or other such services during or after an Incident,

Question: 1s It a violation of any ethics law in ORS Chapter 244 for a first responder at
the Washington County Sheriff's Office to subscribe to an AT&T FirstNet mobile olan for
the person's private mobile phone usage?

&
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Brad Anderson
September 28, 2018
Page 2

Answer: I depends on whether AT&T has an economic interest, distinet fram that of the

general public, in the official decisions or votes of tha individual public offictalffirst
responder,

Analysis: All of the first responders employed by the Washington County Sheriff's Office
are public officials, subject to compliance with ORS Chapter 244, [ORS 244.020(15))

As used in ORS Chapler 244, a “gift" is something of economis value given to a public
official (or thelr relative or household member). a) without valuable consideration of
equivalent value, which is not extended to others Who are not public officials on the same
terms and conditions or b) for valuable consideration Jess than that required from others
who are hot public officlals, [ORS 244.020(7)(a)]

could reasonably be known to have an economic interest, distinct from that of the general
publi¢, In decisions or votes of the public official when acting in their officlal capacity. [ORS

that of the general pubiic in their official decistons or votes, and 2) gifts received by a public
official from a source that could not reasonably be known to have an acohomlc interest
distinct from that of the deneral public In their official decisions or votes, [ORS
244,040(2)(e), ()]

According to the materlal you provided, It appears that AT&T FirstNet personal mobile
phone plans are specifically designed for first résponders, the majority of whom would be
public officials, such as those working for the Sheriffs Office. AT&T also offers FlrstNat
plans to others from non-profit and for-profit husinesses who provide services such ag
mitigation, remadlation, overhaul, olean-up, and rastoration during or after emergencles,
in support of first responders, Howsver, it appears from the material provided, that these

Therefore, the AT&T personal discounted subscriptions offered to the first respohders at
the Sheriff's Office will be analyzed as ‘gifts" as defined in ORS 244.020(7)(a), because
without information to the contrary, we assume these discounts are not offersd to those
who are not first responders/public officlale on the same terms and conditions.
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Brad Anderson
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Page 3

Before accepting such a glft, sach first responder in the Sheriff's Offlce must assess
whether the source of the gift, AT&T, has an economic Interest, distinct from that of the
general public, In their official desisions or votes. For example, It appears that AT&T would
have such an interest in the Sheriff's purchasing agent, IT manager, command staff, or
others who select, authorlze, or adminlster telecommunications contracts for thelr agenoy.
A first responder who makes officlal decisions for the Sheriff's Office that could financially
affect AT&T, would thus be limited to acceptance of no moare than a $50 gift from AT&T

(in the form of a discounted personal mobile phene plan) during a calendar year, [ORS
244.040(2)e) and ORS 244.025)

On the other hand, It does not appear that AT&T would have an economle interest, distinct
from that of the general public, in the official decislons of a first responder who does not
make purchases or administer contracts for the Sheriff's Office. Such a first responder
could accept an unlimited “gift" of a personal discounted subscription plan from AT&T,

because such gifts are explicltly excluded from ORS 244,040, and are not a prohibited
use of their officlal position. [ORS 244.040(2)(A]

If you have any additional questions regardiﬁg the application of Qregon Government
Ethics {aw, please fee! free to contact ma directly,

Sincerely,

/=

Ronald A, Bersin
Exscutive Director

RAB/dg

*h***DtSCLA'MER*im\a 7
This staff advics (s provided under the authorlty given in ORS 244.284(1), This opinlon offers guldance on
how Oregan Government Ethics law may apply to the speclfic facts described in your requasl. This opinlon

I8 based on my understanding and analysls of the specific circumslances you described and should not be
applied to clrcumstances that differ from those discussad In this request
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GOULD Diane * OGEC

From: Brad Anderson <Brad_Anderson@co.washington.or.us>
Sent: Thursday, October 25, 2018 9:18 AM

To: GOULD Diane * OGEC; Elmer Dickens

Cc: Kevin Kane

Subject: FW: AT&T Rates with and without FirstNet

Attachments: Cregon FirstNet Amendment 2018.pdf; Opinion 02-1003.pdf
Diane,

Pursuant to my revised request for a staff opinion regarding FirstNet from yesterday, [ reached out to AT&T regarding
this issue. Below please find AT&Ts local representative response, He refers to ethics opinion #09-1003. | reviewed
that opinion (attached). Thatis the type of opinion | was hoping for previously, but specifically related to the FirstNet
offering, FirstNet appears to be slightly dlfferent in that it is not open to everyone and the Sheriff needs to confirm that
the individual who wants to be a Subscriber Paid User {i.e. own individual cell phone account) is an employee or
volunteer for the SO that provides service to a Public Safety Entity.

Does opinion #09-1003 {or #09-1004) apply to the FirstNet offering by AT&T?
Thanks,
Brad

Brad Anderson

5r. Assistant County Counsel
Washington County

1503) 846-8747

From: BRAUNSTEIN, PAUL R [maitto:pbB016@att.com]
Sent: Wednesday, Cctober 24, 2018 8:14 PM

To: Brad Anderson

Cc: BREITLING, KILEY C

Subject: RE: AT&T Rates with and without FirstNet

Hello Brad,
I work with Kiley and am the Principal Consultant for FirstNet in Oregon,

| was directly involved In the most recent contracting with Oregon to bring on FirstNet in the state, With this FirstNet
amendment Oregon Is viewing FirstNet Subscriber paid service, service under a first responders personal name, as not a
banefit but as a need for public safety and allowing this service. Oregon is allowing FirstNet subscriber paid service and
you can find this within the amendment starting on page 5 section 3.2. You can also reach out to the State of Oregon
SPOC {State Paint of Contact) for FirstNet in Oregon Ben Gherezgier Ben.GHEREZGIHER@gregon.gov to verify this.

f have been with AT&T supporting State and Local for many years and not even related to FirstNet Subscriber pald
service AT&T worked with the State Ethics Board many years ago and provided information to them on our Government
Eraployee Offer, discount to government employees. The Eihics Board "t‘évlg,\,&éd}ih‘iﬁiéhd-ib_fq&iﬂéd:-::éh‘f"obi}gidﬁ"HQQA_i_'_iods
aliowlng Oregon employess to accapt ‘ourservice discolinton Wirele sgplans:
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As for your first question; *... is the difference is rates between the FirstNet plan and the least costly plan that offers

simifar services that is also offered by AT&T. Can you provide a breakdown In the cost differences to me.”.. | am not sure
| understand your question.., Can you clarify?

{
As for your second question, | don’t know what the exact breakdown is. For a FirstNet user to receive FirstNet Subscriber
Paid service under their own name you must qualify as a FirstNet Primary user, A Primary user of FirstNet are;
Police/Fire/EMS, PSAP employees and employees within an emergency management role. These users come from a

variety of organization types, 77% of firefighters in America are volunteers and qualify for subscriber paid service, but all

of our Counties/Cities/States/Municipalities have police departments, some fire departments and most all have

employees that are within the Emergency Management role who alse qualify for FirstNet Subscriber Paid service.

Feel free to ask any additional questions and | will make sure to asslst you in getting the Information you heed.

Thank you for reaching out

Paul Braunstein
Principal Consuitant, Firstnet Solutions Consultant
Public Safety Solutions
FirstNet.com
ATET Mobility Services, Inc.
19801 SW 72" Ave STE 200 Tualatin, OR 97062
#:503.913,7565 [ =2 pb8O16@att.com
T BulE With ATAT
Firstiet Is {

From; Brad Anderson [mailto:Brad_Anderson@co.washington.or.us)
Sent: Wednesday, October 24, 2018 2:44 PM

To: BREITLING, KILEY C <kb7464@att.com>

Cer Kevin Kane <Kevin_Kane@co.washington.or, us>

Subject: AT&T Rates with and without FirstNet

Ms. Breitling,

| understand you have been in contact with the Washington County Sheriff's Office regarding offering FirstNet plans to
our first responders for personal use. | have been asked to fook into the matter and whether it is permissible under the
Oregon Ethics Laws. One question that has come up is the difference is rates between the FirstNet plan and the least

costly plan that offers similar services that is also offered by AT&T. Can you provide a breakdown in the cost differences
to me,

A second gquestion is what is the breakdown of FirstNet plan holders who are public employees v. all other
(volunteers/private/etc.).

If you are not the correct contact, please forward this message to the right person. Please contact me if you have any
questions,

Thanks, (
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Brad

Brad Anderson

Sr. Assistant County Counsel
Washington County

(503} 846-8747
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STATE OF OREGON No.2587

AMENDMENT TO PARTICIPATING ADDENDUM
: UNDER THE
NASPQ VALUEPOINT
WIRELESS COMMUNICATION SERVICES AND EQUIPMENT
BID NUMBER RFP: #1907

PARTICIPATING STATE: STATE OF OREGON, ACTING BY AND THROUGH THE DEPARTMENT OF
ADNVHNISTRATIVE SERVICES, PROCUREMENT SERVIGES

This Amendment No. 3 (“Amendient 3") Is entered Into as of Septernber 7th , 2018 (the
*Amendment 3 Effective Date”) by and between the STATE OF OREGON, acting by and through the Department of
Administratlve Services, Procurement Services ("DAS P$” or "State"), and AT&T Mobllity National Accounts LLG
("Contractor’) (DAS PS and Centractor are, at times, referred to individually as a "Parly” or together as the “Parties”).

Section 1, Recitals,

1.1 Contractor and the State of Nevada, acting through its Depértment of Administratlon, Purchasing Division, anhd the
particlpating members of the NASPO Cooperative Purchasing Program, dih/a "NASPO ValuePoint” (formerly known as
‘WECA” or "WSCA-NASPQ") (hereinafter dafinad as “NASPO" or “WSCA"), are parties to that certain wireless

communleation services and equipment contract, #1807, dated March 15, 2012, as amendad (the “Contract" or "Master
Servlce Agreermnent”, .

1.2 In connection with the Contract, DAS PS and Contractor entered Into a Participating Addendum dated July 10,
2012, as amended (the "PA",

1.3 DAS PS and Contractor intend to make certaln changes fo the PA pursuant to the terms

and conditions of this Amendment 3which include the addition of certaln new moblle plans as described
below,

Section 2, Agresment, In conslderation of the recifals set forth In §1 above, which are hereby re-stated and
agreed to by the Partles, and for valuable consideration, the receipt and sufficiency of which Is hereby acknowledged by
tha Parties, DAS PS and Contractor hereby agree to the terms and conditions of this Amendimant 3. Unless otherwise

defined, capltalized terms In this Amendmant 3 have the meanings ascribed t¢ them Inn the Confract and the PA. At times,
the Confract, the PA, and this Amandment 3 are referred to coliectively herain as the “Agreement.”

2.1 "FlrstNet Moblle Plans", Contractor may provide to Authorized Partlclpating Entitles (as used hereln "Participating
Entities"), who are "Public Safaty Entitles” as defined In Section SD-1.1 - General Description In the AT&T Business Service
Gulde included as part of Exhibit B attached hereto, certain cell phone plans whose rates are set forth In Sections 3.1
{Custom FirstNet Moblle Plans - Participating Entity Pald) and 3.2 {Custom FirstNet Mobile Plans - Subscriber Paid} below.
The plans In Sections 8.1 and 3.2 are more fully defined In the AT&T Business Service Guide Included as part of Exhiblt B
attached hereto, The following FirstNet Qptional Services are also available under this Amendment. The following
FirstNet Optlonal Setvices are defined in the ATRT Business Service Guide included as part of Exhibit B attached hereto,

No additional cell phone plans or FirstNet Optional Services are currently avaltable to Participating Entities under this PA,
Slate of Oregon 1-7ONQSWT 1-74YXZQY [we001 000718
FirstNet Amendment
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- Box from AT&T

~ IBM MaaS360 from AT&T

- NetMotion and

~ AlrWatch Hosted Solution from AT&T

Contractor acknowlfedge the services currently avallable undar these FirstNet Mobile Plans and the FirstNet Optlonal
Services may be limited as compared to the full implementation and the capability that will be available during future
phases of the Implementation of the Nationwlde Public Safety Broadband Network {" NPSBN"), The FirstNet Moblle
Plans and FirstNet Optlonal Services wlll be provided pursuant to this Amendment 3, the AT&T Business Servica Gulde
included as part of Exhiblt B attached hereto, and the Clarifications of FirstNet Services in the State of Oragon ~ Q&A
included as part of Exhibit B attachad hereto. Upon request, Contractor shall provide DAS PS and any Participating Entlty
written notice of all changes to the AT&T Business Service Guide Included as part of Exhibit B attached hereto, The ATRT
Buslness Setvice Guide included as part of Exhiblt B attached hereto may be updated and replaced upon approval by the
Parties pursuant to the amendment process,2,2 Coverage Map. Attached hereto as Exhiblt A is the service availability
coverage area for these FirstNet Mobile Plans as of August 8, 2018, The partles acknowledge that, from time to time,
coverage may change as Contractor continues the Implementation of the NPSBN pursuant to its agreament with the
EirstNet Authorlty. Contractor shall meet with representatives from the Office of the State Chlef information Officer,
DAS PS or other representatives of the State of Oregon on a quarterly basis to discuss coverage changes, as well as other
Issues related to the cell phone Services under this Amendment 3, The Coverage Map {Exhibit A) may be updated and
repiaced Upon approval by the Parties pursuant 1o the amendment process.

Sectich 3. Gusfom Plans {Avallable only to eligible entities within the State of Orenonl.

31 Custom FirstNet Moblie Plans ~ Participating Entity Paid, Provided Participating Entity remalns in full
compliance with the terms and conditions of the Agreement, and subject to all corresponding conditions set forth in this §3
(inctuding all sub-sections and Tables), ATST will provide Particlpating Entity and its elfigible users ("Corporate
Responsihility Users" or "CRUS") the custom FirstNat Mobila Plans desaribed in §3.1 (the “Custom FirstNet Moblle
Plans®), The Custom FlrstNet Mobile Plans are available for the term of the Agreement. The corrésponding CRU must be
an eligible user of an approved Public Safety Entity as described in the ATR&T Business Service Guide included as part of
Exhibit B and eligible {o activate Service on the undarlying, non-customized version of the corresponding FirstNet Mobile
Plan,

Notwithstanding the foregolng, the Custom FlrstNet Moblle Plans will be provided only if Participating Entity's
acoount is active and in good standing with respect to the applicable CRU. The Custorn FlrstNet Mobile Plans are NOT
eligible for the Service Discount, any other discount provided under the Agreement, nor any other discounts or promotions
otherwise avallable to AT&T's customers.

For all Custom FirstNet Mobile Plans, the corresponding Plan's Monthly Service Charge will appear on the invoice
at the standard price set forth in the Sales information. The customized net rnonthly price set forth in the corresponding
table will be achleved, with the exception of the plans in Tables 3.1.3 and 3.1.4 that are being offered at AT&T's standard
rates with no discount, via application of 2 modifler also reflected on the invoice.

Slate of Oragon 1-7ONQSWT 1-74YXzQY jwaot01 090718
FirgtNat Amendment
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TABLE 3.1.1
CUSTOM FIRSTNET MOBILE-POOLED PLANS FOR FEATURE PHONES

e i $10.99
Add.adLine for use with an unsubsldized device Monthly Servics Charge

- : $22.90
Add-a-Line for use with a subsidized device Monthly Service Charge

TABLE 3.1.2
CUSTOM FIRSTNET MOBILE-UNLIMITEDR PLANS

. th Unlimited Enhanced for Unlimitéd Standard for Unlimited for Data-only
or use with a - - i
subsldized device Smartphohes ‘Hotspot and Smartphones - No Hotspot Devices
Tethering or Tethering
Monthly
Service Charge 344,00 $39.99 $36.80
TABLE 3.1.3

CUSTOM FIRSTNET MOBILE-POOLED PLANS FOR SMAR’I:PHONES b

Add
-~ 2GB 5GB 50GB 100GB 500GB 1000GB
Line
For use with an $18,00 $28.50 $41.00 $227.00 $412.00 $1,917.00 | $3,882.00
unsubsidized device 1 g MSC MSGC MSC MSC MSG MSC
For use with & $39.00 $48.50 $61.00 $247.00 $432.00 $4,037,00 | $3,702,00
subsidized device MSC MSC MSC MSC MSC MSC MSC
** These plans do not auallfy for a discountmodifier and are being offered at standard AT&T rates,
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TABLE 3.1.4
CUSTOM FIRSTNET MOBILE-POOLED PLANS FOR DATA-ONLY DEVICES **

Add
~f- 2GB 5GB 50GB .| 100GB 500GB 1000GB
Llne
For use with an $12.00 $21.50 $34.00 $220.00 [ $405.00 | $1,810.00 | $3.676.00
unsubsidized device e MSC MSC MSC MSC MsC MSC
For use with a $22,00 $31.50 $44.00 $230.00 [ $415.00 [ 51,520.00 | $3,685.00
‘| subsidized device MSC MSC MSC MSC Mse MSC MSC

** These blans do not qualify for a discountmodifier and are being offersd af standard ATAT rates,

TABLE 3,1.5
CUSTOM FIRSTNET ENHANCED PTT ONLY PLANS
Unlimited FirstNet Enhanced PTT Only Plan for use with an $9.00
unsubsidized, compatible Feature Phone Monthiy Servica Charge per device
Unlimited FirstNet Enhanced ETT Gnly Plan for use with $i7.99
an subsidized, compatibie Feature Phone Monthly Service Charge per device
TABLE 3.1.8
CUSTOM FIRSTNET ENHANCED PTT BOLT-ON PLAN
Unlimited FirstNet Enhanced PTT Bolt-On Plan for use with $2.00
eligible, compatible Smartphones, Faature Phones and Tablets Monthly Service Charpe per dovice
TABLE 31.7

CUSTOM AT&T DYNAMIC TRAFFIC SAFETY MANAGEMENT - PUBLIC SAFETY
FOR EXTENDED PRIMARY USERS
AT&T Dynamic Traffic Management — Public Safety, per $7.60
Agency Paid User, per Month (after $7.50 crodl)

Section 3.1,1 Activation Credlts, AT&T wil provide Participating Entity with the actlvation eredit as hoted
below in Table 3.1.1.1. An Activation Credit ls enly available to an Participating Entity or CRU who (a) activates a
new two (2) year FirstNet Servica on the corresponding, gualified Plan(s) on or before lune 30, 2019 and and (b}
remain on Service under such Plan(s) at the time the Activation Credit is applied. No other CRU is sligible for an
Activation Credit. Activation Credits may not be combined with any other offers or activation credits. Qualified
CRUs ars.only eligible for one Activation Credit. An Activation Credit may take up to two billing cycles to appear
on the applicable lnvoice

Stata of Cragon 1-70NGQSWT 1-74¥YXZaQyY jwa001 080718
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TABLE 3.1.1.4
Activation Credits

PLAN CREDIT
FirstNet Volce Only Plan with a Monthly Servics Charge of $31,00 or higher OR g $7'5 00
FirstNet Data Only Plan with an Monthly Service Charge of $22.00 or higher '
FirstNet Smartphone Flan with a Manthly Service Chargs of $39.00 or higher, $150.00

3.2 Custom Firstiet tobile Plans — Subscriber Paid. In addflon to FlrstNet Mobila Plans available to
Participating Entltles and thelr CRUs, AT&T offers a subscriber pald version of such plans fo eligible individuals
assoclated with & —-—--Primary User Public Safety Entify------— ("Subscriber"), provided, however, the Subscriber must
meet and comply with tha requirements of this Amendment 3, and the Subscriber must be an authotized user under the
authority of a Participating Entlty and must be authorized hy the Participating Entity to acquire the Goods or Services.
DAS PS5 hereby authorlzes AT&T to provide such authorized Individuals with the discounts set forth in §3.2 (the "Custom
FirstNet Mobile Subscribar Pald Plans”},

Participating Entity must remain eligible for the Custom FirsiNet Mobile Plans described In §3.1 for the Custom
FirstNet Mabile Subscriber Paid Plans fo apply. The corresponding subscriber must ba eligible to activate Service on the
underlylng, hon-customized version of the corresponding FirstNet Moblie Subscriber Pald Plan, The Custom FirstNet
Moblle Subscriber Pald Plans are not available to Participating Entity, its CRUs, or its [RUs, For all Cusfom FirstNet
Mobile Subscriber Paid Plans, the carresponding Plan's Monthly Setvice Charge will appear on fhe involee at the standard
price set forth In the Sales Informatlon,  The customizad net menthly price set forth In the corregponding table will be
achieved via application of a modifler also reflected on the involce,

TABLE 3.2.1
CUSTOM FIRSTNET MOBILE SUBSCRIBER PAID ~ RESPONDER UNLIMITED PLANS
Unlimited Smartphone Plan Unlimited with Tethering | Unlimited with Tethering
{without fethering) Smartphone Plan Tablef Plan
Monthly
Service Charge $30.99 §44.90 : $36.80
TABLE 3.2.2
CUSTOM FIRSTNET MOBILE SUBSCRIBER PAID -~ RESPONDER PLANS
For use with Feature Phono-100M3
Monthly
Service Charge $10.09

State of Oregon 1-7ONQSWT 1-74YX2QY jwB001 095718
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Section 4, - Except as expressly amended above, alf other terms and conditions of the PA are still in full force and
effect. Contractor certifies that the representations, warranties and certifications contalned in the PA are true and

correct as of the effective date of this Amendment and with the same effect as though made at the time of execution of
the PA.

Certificatlon;

Any indlvidual signing on hehalf of Contractor has the authority and knowledge to make the following
certifications, and hereby certifies under penalty of perjury:

a the number set forth In the contract is Contractor’s correct taxpavyer Identification number:
o, Contractor Is not subject to backup withholding because:
I Contractor s exempt from backup withholding;

it. Contractor has not heen notified by the IRS that Contractor is subject to backup withholding as a
result of a failure to report all interest or dividends; or

il the IRS has notlfied Contractor that Contractor is no longer subject to backup withholding,

G for a petlod of no fewer than six calendar years preceding the Amendment Effective Date,
Contractor has faithfully has complled with and is not in violation of:

i, all tax laws of this state, including but not limitad to ORS 305,620 and ORS chapters 316, 317,
and 318; and

ii. any tax provisions imposed by a polltical subdivision of this state that applied to Contractat, to
Contractor's property, operations, receipts, or income, or to Contractor's petformance of or
compensation for any work performed by Contractor; and

i, any tax provislons imposed by a political subdivision of this state that applled to Contractor, or to
goods, services, or property, whether tangible or Intangible, provided by Contractor; and

v, any rules, regulations, charter provisions, or ordinances that Implemented or snforced any of the
foregoing tax laws or provisions.

State of Oregon 1-7CNQSWY 1-74YXZQY jwakdt 090713
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d. In the event that Contractor Is a general partnership ot joint venture, that Contractor signature(s) on this
Amendment constitute certifications to the above statements pertalning to the partnership or Joint venture, as well as
certifications of the above statements as to any general partner or foint venturer slgning this Amendment

N WITNESS WHEREQF, the Partles have duly exectited this Amendment 3 as of the Amendment 3 Effective

Date,
ATE&T MOBILITY NATIONAL AGCCQUNTS LLC STATE OF OREGON, acting by and through the Department of
Administrative Services, Procurement Services

o Lllonmedh. s N
By: % By: \
Mame:  Jack Wildarmuth Name: D 6\0\0 \&ng
Title: Senlor Contract Managar Title: C};’\‘C&b (RO
Date: ar7ie Date: % / 7 I L7

Aq?@(uvtg& Qv \effJL
XTI T o ff f:\«\vx 01
WA W BN NCUN 7‘\@
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services that the entity provides. In the case of Primary Users and Extended Primary Users providing
essentlal government services, the NAICS codes and descriptions set forth above identify Public Safety
Entities that will typically be granted access to the FirstNet Solution, Other Public Safety Entitles that
perform dutles Involving law enforcement, fire protection, emargency medical services and 8-2-1 call
dispatching will also be granted access to the FlrstNet Solution as Primary Users once sufficlent
Information has been provided to establish their Primary User public safety functions,

Requests for access to the FirstNet Solution as Extended Primary Users made by (1) other government
agencies, {2) entltles that suppott critical Infrastructure, or (3) entities providing civilian services that may
be needed to support Primary Users, will be evaluated on a case-bycase basis, with due considaration
given to! {a) the public safety services being provided by the requesting entity, along with whether that
entity is among those specifically mentioned in the Extended Primary Users Providing Critfcal
Government Services Section; (b} supporting information, if any, provided by a Primary Usar Public Safety
Entity In support of the request; (c) the requirements of the Act; and (d) the continuing oversight of the
FirstNet Authority. AT&T's determination as to whether to grant an entity access to the FirstNet Solution
as an Extended

Primary Uset wiil be made In AT&T's discretlon, subjact to the oversight of the FirstNet Authority,

Because access to the FirstNet Solution [s determined by the public safety services performed by a
requesting entity, there are nstances when entities that are not otherwlse qualified as Primary User
Public Safaty Entitles wil] be granted access to Primary User FirstNat Rate Plans.

Entities who have Individual employees or departments that perform the same functions as the
Authorized Users of Primary User Public Safety Entlties can reguest that a limited number of Primary
User FlrstNet Plans be made avallable to those employees or departments. Similarly, Extended Primary
Users who have employeas or departments who perform the same functlons as the Authorized Users of
a Primary User Public Safety Entity can requast access to a {imited number of Primary Usar FirstNet Plans,
AT&T will consider all such requests on a case-hy-case basis and all declslons it makes will ba In ls
discretion, subject to the review of the FirstNet Authority. If granted, the extension of Primary User
FirstNet Plans to individual employees or departmants of an entity shall not be construed as meaning
that the entity is a Primary User Public Safety Entity and/or an Extended Primary User Publlc Safety Entity
for all purposes.

$D-2,1.4. Extent of Deployment of the FirstNet Solution within Public Safety Entities
Section Effective Date! (8-Aug-2018
Primaty User Public Safety Entitles will generally have the ahility to determine the extent to which the
FirstNet Solutlon is deployed throughout their organizations. Extended Primary User Public Safety
Entities may deploy the FirstNet Solution in thelr organization only to the extent necessary to provide
public safety setvices as determined by AT&T using the criterla set forth In the Public Safaty Entitles
Saction.

Public Safaty Entlties are required to review the use of FirstNeat Rate Plans by thelr Autherized Users and
to terminate access to FirstNet Rate Plans by Individuals who are no longer providing

State of Oregon 1-7OMQSWT 1-74YXZQY jws001 090718
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public safety related duties for the Public Safety Entity, AT&T reserves the right to audit the extant to
which a Public Safety Entity (both Primary and Extended Primary) has deployed FirstNet throughout its
organization #nd to terminate access to the FirstNet Rate Plans to individuals who are no longer
performing public safety dutles, or, when warranted, to the Public Safety Entlty. Customer shall provide
all assistance reasonably required by AT&T to conduct any such audit,

SD-2.2, Authorized Users; Agency Paid Users ; Subscriber Paid Users

Section Effective Dote; 03-Aug-2018
Public Safety Entlties shall be respensible for vetting and approving the use of the FirstNet Solution by
individuals. Vetted and approved individuals who have access to, and use of, a FirstNet Plan are referred
to as Authorized Users. Authorized Users are elther Agency Paid Users or Subscriber Pald Users. Agency
Pald Users are Individual empioyees and contractors of a Public Safety Entity (both Primary User and
Extended Primary User Public Safety Entitles) who are granted access to the AT&T FirstNet Solutlon
through a FirstNét plan for which the Public Safaty Entlty is financially responsible ander the Public
Safety Entlty's contract with AT&T. The Public Safety Entity Is responsible for designating a contact who
wlll confirm that the Agency Paid Users, whether individual employees or contractors, are verifled and
approved to use the FirstNet Solution. The Public Safety Entity, and not its indlvidual Agency Paid Usars,
wilt be responsible for the monthly service charges under their FirstNet Plans for Agency Paid Users.

Subscriber Paid Users are individuals who are either (a) employees of a Primary User Public

Safaty Entity, or (b) authorized, active auxiliary personnet affillated with a Primary User Public Safety
Entity who provide services or perform functions on an occasional, volunteer basis, that support the
Public Safety Entity in the areas of Jaw enforcement; fire protection, or emergency medical services, All
Subscriber Paid Users must be verified and approved by a Primary User Public Safety Entity, which is
responsible for designating a contact who will use the FirstNet Local Control portal to! (a) provide ATRT
with the name and email address of, together with the corract Foundation Account Number and other
eligibility Information for, each efigible Individual to enable AT&T to inltiate the process such individual
will use to bacome a Subscriber Pald User and obtain a qualified FirstNet Plan {each, a “Subscriber Paid
User Plan”); and (b) perform audits of exlsting Subscriber Paid Users as requested by AT&T on a regular,
but not less than once per year, basis to remove any individuals who are no longer eligible to particlpate
in the AT&T FirstNet Solution as a Subscriber Pald User. AT&T reserves the right to limit a Primary User
Public Safety Entity's abllity to verify and approve new Shbscriber Pald Users untll such audit Is
completed. Once verifled and approved, Subscriber Paid Users must establish a contractual relationship
directly with ATRT using an AT&T Wireless Customer Agreement (“WCA”) under which they may
purchase an AT&T FirstNet Solution Subscriber Paid User Plan. Subscriber Pald Users are financlally
responsible for payment of services provided under the WCA and the terms of the Subscriber Pald User

The AT&T Business Service Guide Js subject to change by AT&T from time to time,
See hito:/fervicequldenew.att.com for current version,

© 2018 AT&T Intellectuat Property. All rights reserved,
AT, the AT&T loge and afl other AT&T marks cohtalned herain are tradeiarks of ATET intsllocsual
Praperly and/or AT&T affiliated companles.

This document reflects the Service Guide In effact as of Septamber 07, 2018
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Plans. See the Subscriber Paid Plans section of this Service Gulide for available Subscriber Paid User
Plans,

503, FlrstNet Solutlon ~ NASPO Rate Plans, Features and Equipment

S$D-3.1. FirstNet Solution - NASPO Rate Plans

Section Effective Dote: 11-Apr-2018
The AT&T FlrstNet Solution - NASPO features a variety of voice, text and data FirstNat Plans at various
price points that are avallable exclusively to Public Safety Entities and thelr Authorized Users, In
addition, there are machine-to-machine (telemetry), standalone Enhanced Push-ToTalk, and loT FirstNet
Plans avallable for Agency Paid Users. FirstNet Plans are deslgned elther for use by the Authorized Users
of Primary Usets or Extended Primary Users. See the FirstNet Plans section of this Setvice Guide for
Infarmation regarding the FirstNet Plans for Agency Paid Users and Subscriber Paid Users.

SD-3.2. AT&T FirstNet Solution ~ NASPO Included and Optional Features and Sarvices

Sectlon Effective Date! 11-Apr-2018
The AT&T FirstNet Solution - NASPO features include many features that are included in the FirstNet
Plans ot made avallable to Public Safety Entlties at no additional cost. The AT&T FirstNet Selution -
NASPO also features optional ATRT setvices that Customers and, in certatn cases, Subscrlber Pald Usars,
can purchase as part of the AT&T FirstNet Solution - NASPO or separately. If a Customer has purchased
any of the optional services pursuant to an agreement that is not part of the Customer's AT&T FlrstNet
Solutlon -NASPO agreement, the Customer will have the choice to continue to purchase the optional
services under the separate agreement or incorporate the optional services into Customet’s EirstNet
Solution - NASPO agreement, The following table specifies Included and Optional features available for
each FirstNet user category, Some features require specific equipment as specifled In the feature’s

description,

First priority™ (not avajlable tncluded Optlonal included
to Authorized Users using
an AT&T commerclal core
SiM)

The AT&T Business Service Guide s subject to change by ATRT from time to thne,

See hittoi//servicenyidenevy. ot corn for current version,

® 2018 ATAT Intellactual Property, All rights reservad.,
ATET, the ATE&T logo and all other AT&T marks contained heteln are tradamarks of AT&T Inteftactyal
Property and/or AT&T affliated campanies,
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-199-




~-200~




Oregon Government Ethics Commission
3218 Pringle Rd SE, Ste 220
Kate Brown, Governor Salem, OR 97302-1544
Telephone: 503-378-5105

Fax: 503-373-1456

Email: ogec.mail@oregon.gov

Website: www.oregon.gov/ogec

July 11, 2019

Sent Via Email and USPS

Lisa Freiley

Clo Willamette ESD
2611 Pringle Rd SE
Salem, Oregon 97302

RE:  Advice Number 19-159I
Dear Ms. Freiley:

This letter of advice is provided in response to your request received on July 9,
2019 which presented a question regarding the reimbursement of expenses of a
public official's attorney fees by the public body they serve. This analysis and
( ' advice is being offered under the authority provided in ORS 244.284 as guidance
E on how the current provisions of Oregon Government Ethics law may apply to the
specific circumstances you have presented.

| understand from the information provided in your request, Willamette Education
Service District (ESD) is providing legal services to a school district (District)
regarding a public records request. Among other things, the public records request
asks for the official emails and text messages of a member of the school board
(Board). The board member has expressed concerns about the public records
request of their emails and text messages and is considering hiring their own
attorney to represent them with respect to the public records request.

As the ESD Attorney, you have been asked to obtain guidance as to whether the
board member would violate Oregon Government Ethics Law if the District
reimbursed them for the attorney fees they incurred in their personal
representation.

Generally, ORS 244.040(1) prohibits a public official from using or attempting to
use an official position to obtain financial gain or to avoid financial detriment for the
public official, if the opportunity would not otherwise be available but for the public
official’s holding the position.
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Lisa Freiley

Clo Willamette ESD
July 11, 2019

Page 2

There are exceptions. One exception, ORS 244.040(2)(c), permits a public official
to receive the “reimbursement of expenses.” The Commission has defined the
“reimbursement of expenses” by rule to mean “the payment by a public body to a
public official serving that public body, of expenses incurred in the conduct of
official duties on behalf of the public body. Any such repayment must comply with
any applicable laws and policies governing the eligibility of such repayment.” [OAR
199-005-0035(4)] The term “official duties” means that the public official’s actions
are directly related to serving the public body as a public official. [OAR 199-005-
0035(2)]

You inform us that the District has an official policy on the reimbursement of
expenses, The official policy does not provide for the reimbursement of atiorney
fees when a board member hires an attorney to represent them personally
concerning a matter related to their official duties. Therefore the repayment would
not meet the requirements for the exception in ORS 244.040(2)(c)

Additionally, because the repayment would allow the board member to use their
official position to avoid a personal expense, and that opportunity would not be
available but for the board member's position, it would be prohibited under ORS
244.040(1).

If you have any additional guestions regarding the application of Oregon
Government Ethics law please feel free to contact me directly.

Sincerely,

O

Ronald A. Bersin
Executive Director

RAB/th

D SCLAIMER ™+
This staff advice is provided under the authority given in ORS 244,284(1). This opinion offers guidance on how Oregon
Government Ethics law may apply to the specific facts described in your request. This opinion is based on my uhderstanding

and analysis of the specific circumstances you deseribed and should not be applied to circumstances that differ from those
discussed in this request.
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HEDRICK Tammy R * OGEC

F~om; Freiley, Lisa <Lisa.Freiley@wesd.org>
it Tuesday, July 09, 2019 2:08 PM

To: HEDRICK Tammy R * OGEC

Subject: Ethics Question

Tammy

I hope that life is treating you well and that you had a nice 4™ of July holiday.

I am working with a school district on a public records request and a specific board member's (in her
official capacity as a board member) emails/text messages have been requested. T am working with the
District as legal counsel to comply with the records request.

The board member has raised the issue of hiring her own attorney and having the District reimburse her
given the that she has been individually named in the request and that she feels she is being targeted
and harassed. I have explained I am concerned that any reimbursement would be an ethics violation due
to her receiving an economic benefit and/or avoiding a financial detriment due to official position with
the District. Inaddition, that board members are not allowed to be compensated for their service.

Am I missing something - can the District reimburse her? If you have any questions or need any further
( " rification please let me know.

Lisa
Lisa

Lisa Freiley

Attorney | Willamette ESD
Lisa.Freiley@wesd.org
503.385.4604 - phone
503.551.5180 - cell phone

www.wesd.org

=

Success, Achievement, Together...For All Students

THIS MESSAGE IS INTENDED ONLY FOR THE INDIVIDUAL TO WHOM IT IS ADDRESSED AND MAY CONTAIN INFORMATION THAT IS ATTORNEY
WORK PRODUCT, PRIVILEGED, CONFIDENTIAL AND/OR EXEMPT FROM DISCLOSURE UNDER OREGON’S PUBLIC RECORDS LAW OR FERPA. IF THE
READER OF THIS MESSAGE IS NOT THE INTENDED RECIPIENT, YOU ARE HEREBY NOTIFIED THAT ANY DISSEMINATION, DISTRIBUTION OR
COPYING OF THIS COMMUNICATION 15 STRICTLY PROHIBITED. IF YOU HAVE RECEIVED THIS COMMUNICATION IN ERROR, PLEASE IMMEDIATELY
NOTIFY THE ABOVED NAMED ATTORNEY AND DELETE THE ORIGINAL MESSAGE.
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Ore On Government Ethics Commission
' 3218 Pringle Rd SE, Ste 220
Kate Brown, Governor Salem, OR 97302-1544
Telephone: 503-378-5105

Fax: 503-373-1456

Email: ogec.mail@oregon.gov

Website: www.oregon.gov/ogec

July 11, 2019

Sent Via Email and USPS

Oregon Coastal Caucus
Cl/o Senator Arnie Roblan
900 Court St NE, S-417
Salem, Oregon 97301

RE: Advice Number 19-160!
Dear Senator Roblan:

On July 8, 2019, the Oregon Government Ethics Commission received your email
requesting guidance regarding the application of Oregon Government Ethics law
and related statutes to the participation of public officials in a fact-finding mission,
during which food and beverage will be provided at the 2019 Oregon Coast
Economic Summit,

T

This analysis and advice is being offered under the authority provided in ORS
244.284 as guidance on how the current provisions of Oregon Government Ethics
law may apply to the specific circumstances you have presented.

The Oregon Legislative Coastal Caucus is holding its “8" Annual Oregon Coast
Economic Summit,” scheduled for August 21 — 22, 2019. The theme of this year's
event “Infrastructure Investments: A Collaborative Approach” to discuss the
planning, designing, building and operation of infrastructure projects that are
socially, environmentally and economically attractive and feasible for coastal
communities.

During this event at the Three Rivers Casino Resort, partnering sponsors:
Confederated Tribes of Coos, Lower Umpqua and Siuslaw Indians, will provide
and pay for meals. In the request you have asked what restrictions or requirements
Oregon Government Ethics law may impose on public officials who may wish to
participate in this event.

[nvited participants will include legislators as well as a variety of others that

represent economic development from various state and local jurisdictions. The
- purpose of this event is to educate and inform state and local government officials
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Senator Roblan

C/o Oregon Legislative Coastal Caucus
July 11, 2019

Page 2

as well as regional stakeholders regarding matters affecting the current economic
conditions facing Oregon's rural and coastal communities. Those who participate
will be provided food and beverage expenses.

Under most circumstances when a public official is offered food and beverage at
no cost to the public official it would be a gift as defined in ORS 244.020(7)(a}.
There are exceptions. ORS 244.020(7)(b)(E) permits a public official to receive
payment of admission provided to or the cost of food or beverage consumed by a
public official, or a member of the household or staff of the public official when
accompany the public official, at a reception, meal or meeting held by an
organization when the public official represents state government as defined in
ORS 171.111, a local government as defined in ORS 174.116 or a special
government body as defined in ORS 171.117.

Based on the information provided, ORS 244.020(7)(b)(E) would allow public
officials, members of their household or staff of the public officiai when
accompanying the public official, to accept the payment of food and beverage from
the partnering sponsors: Confederated Tribes of Coos, Lower Umpqua and
Siusiaw Indians.

If you have any additional questions regarding the application of Oregon
Government Ethics law please feel free to contact me directly.

Sincerely,

////L_\

Ronald A. Bersin
Executive Director

RAB/th

k*t*ﬁDISCLAiMER*Mﬁ*
This staff advice is provided under the authority given in ORS 244.284(1). This opinion offers guidance on how Oregon
Government Ethics law may apply to the specific facts described in your request. This opinion is based on my understanding

and analysis of the specific circumstances you described and should not be applied to circumstances that differ from those
discussed in this request.
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HEDRICK Tammy R * OGEC

(' m: Sen Roblan <Sen.ArnieRoblan@oregonlegislature.gov>
—unt: Thursday, July 11, 2019 8:14 AM
To: HEDRICK Tammy R * OGEC
Subject; Re: Oregon Government Ethics Commission RE: 8th Annual Oregon Coastal Caucus

Economic Summit (OCCES)

Thanks Tammy. Sponsorship to the tribes who pays for cost of meals etc.
Sent from my iPhone

OnJul 11, 2019, at 6:44 AM, HEDRICK Tammy R * OGEC <Tammy.R.HEDRICK@oregon.gov> wrote:

Good morning Senator Roblan,

Last year the Pacific North West Economic Region (PNWER) provided and paid for meals, could you tell
me who is providing and paying for the meals for this event?

| appreciate your assistance in providing this information.

<image001.jpg>
Tammy R. Hedrick Program Analyst/Trainer
Oregon Government Ethics Commission
{603) 378-6802 ogec.training@oregon.gov

*Disclaimer*

This staff advice is provided under the authority given in ORS 244.284(1). This opinion offers guidance on how
Oregon Government Ethics law may apply to the specific facts described in your request. This opinion Is based on m
understanding and analysis of the specific circumstances you described and should not be applied to circumstances
that differ from those discussed in this request.

From: Sen Roblan [mailto:Sen.ArnieRoblan @oregonlegislature.gov]

Sent: Monday, July 08, 2019 4:03 PM

To: HEDRICK Tammy R * OGEC <Tammy.R.HEDRICK@oregon.gov>

Cc: BERSIN Ron A * OGEC <Ron.A.Bersin@state,or.us>; BROCKER Lori L
<lori.L.Brocker@oregonlegislature.gov>; GOULDING lames <James.Geulding@oregonlegislature.gov>
Subject: 8th Annual Oregon Coastal Caucus Economic Summit {OCCES)

Greetings, Tammy, rerquesting review for OCCES191 Yes, we are in our 8% year!!] The program guides
are 80% complete. We are waiting for confirmation from speakers. Thanks so much for all your help
over the years.
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Hello Friends,

The Oregon Legislative Coastal Caucus (CC), a bicameral and bipartisan group of
legislators representing the Oregon Coast, is pleased to invite you to attend the 8th
Annual Oregon Coastal Caucus Economic Summit (OCCES). The Summit, which is
sponsared in partnership with the Confederated Tribes of Coos, Lower Umpqua and
Siuslaw Indians and the City of Florence, will be held on Wednesday and Thursday,
August 21 ~ 22, at the Three Rivers Casino Resort in Florence. Your attendance at this
important meeting and your contributions to the discussions on the issues under
consideration will be both valued and greatly appreciated.

Having gained a reputation as one of our region’s major thinktanks and the source of
ideas for legislation which has guided our state in the areas of planning and policy
development, the Summit will bring together over 500 scholars, business leaders,
government officials, and stakeholders from the public and private sectors to explore this
year’s theme: Infrastructure Invesiments: A Collaborative Approach.

Registration for OCCES19!

Although the CC continues to be active on marine and coastal issues, job growth and
economic development have, in recent years, become major focus areas for its
members. Therefore this year’s Summit will devote its attention to the planning,
designing, building and operating of infrastructure projects that are socially,
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environmentally and economically attractive and feasible for our communities. These
can include, but are not limited to:

» Connecting infrastructure to affordable housing through public/private
investments;

» Addressing water quality and availability issues through infrastructure
construction projects;

« Enhancing and expanding telecommunication and rural broadband infrastructure;

» Rationalizing Oregon’s P-20 education infrastructure to achieve equity and
maximum impact and utility;

» Streamlining and standardizing permitting processes to ensure consistency and
project quality;

» Developing an infrastructure framework to assess and strengthen the seismic
resilience of coastline structures.

« HB 2020: the costs of inaction to reduce greenhouse gas emissions vs the
economic costs of adaptation for rural Oregon.

We ask you to put this meeting on your calendar of “must attend” events. We look
forward to hearing from you soon with an affirmative reply and seeing you in Florence
in August.
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Sponsorship Opportunities:

As a past Oregon Coastal Caucus Economic Summit (OCCES) sponsorship supporter,
we would like to take this opportunity to personally thank you for ensuring that this
important gathering of our statewide leaders and policy professionals can address the
critical issues facing our coastal and rural communities. We are writing to once again
ask for your support and participation in OCCES 2019 on Wednesday and Thursday,
August 21-22, at the Three Rivers Casino and Resort, and Florence Event Center, in
Florence Oregon. Your generous sponsorship provides:
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» Free Registration for regional leaders, local officials, legislators, and
government leaders to act on the issues impacting our region;

» Direct networking opportunity for local government officials to determine a
pathway to regional and collaborative solutions;

« Increasing awareness about the success and challenges our region face;

+ Opportunity to share articles and information of a regional nature with
legislators.

‘We hope that you will consider becoming a sponsor this year and take advantage of this
exceptional opportunity to share your interest in rural-coastal economic development.
For more information about our sponsorship opportunities or suggestions for this year’s
OCCES, please do not hesitate to call our office.

Please make check payable to: Coastal Caucus Economic Summit

Mail to: Three Rivers Casino Report,

Attn: Mike Mascolo

5647 Highway 126, Florence, Or 97439

email: Sen.ArnieRoblan@oregonlegislature.gov | phone: 503-986-1705
address: 900 Court St NE, S-417, Salem, OR, 97301
website: hitp://www.oregonlegisiature.gov/roblan

SUBSCRIBER SERVICES OPTIONS:
* To stop receiving this newsleiter, add new newsletiers, or madify your subscription services click Manage Preferences

* For questions about subscriber services, please email Help
« To delete your profile and stop receiving all messages and infarmation from the Oregon State Legislature click Delete Profile

Information provided may net be final and is subject to change. If you have questions regarding the Oregon
Legislative e-Subscribe service, please email leg.helpdesk@state.or.us, or call 503-986-1914.

This emaif was sent to Emait Address using GovDefivery - 707 17th S, Suite 4000 - Denver, GO 80202 - 1-800-439-1420 ==
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Ore O I l Government Ethics Commission
: ‘ 3218 Pringle Rd SE, Ste 220
Kate Brown, Governor Salem, OR 97302-1544
Telephone: 503-378-5105

Fax: 503-373-1456

Email: ogec.mail@oregorn.gov
Website: www.oregon.gov/ogec

July 18, 2019

Tim Sekerak

Chief Clerk of the House
900 Court St. N.E., H-271
Salem, Oregon 97301

RE: Advice Number 19-161I
Dear Mr. Sekerak:

This letter of advice is provided in response to your request received on June 28,
2019 which presented a question regarding how the application of Oregon
Government Ethics law may apply to legislative officials who have been invited to
represent the State of Oregon 1o participate in the 2019 Delegation to Taiwan.

This analysis and advice is being offered under the authority provided in ORS
244.284 as guidance on how the current provisions of Oregon Government Ethics
law may apply to the specific circumstances you have presented.

According to the information provided, the Taipei Economic and Cultural Office
(TECO) has extended an invitation to legislative officials to travel to Taiwan from
September 29 — October 5, 2019. The invitation includes an offer by the Taiwan
government to pay for the delegation’s travel expenses including transportation,
lodging and meals. n offering this invitation the Taiwan government has identified
several objectives: inform and share with the members of the legislature
information about Taiwan's political situation, trade and investment opportunities,
Taiwan’s business interest in the State of Oregon and support of Oregon’s
business interests in Taiwan. The benefit to the State of Oregon in this
international exchange is an opportunity for legislative officials to lobby the Taiwan
government on behalf of Oregon companies and the potential for opening doors
for Oregon in areas of trade, investment, tourism and education.

Under most circumstances when a public official is offered food, beverage, lodging
and travel expenses at no cost to the public official, it would be a gift as defined in
ORS 244.020(7)(a). If the provider of a gift to a public official has a legislative or
administrative interest in the votes or decisions of the public official there are
( conditions and restrictions that apply to the acceptance of the gift. A legislative or
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administrative interest is defined in ORS 244.020(10) as an economic interest that
is distinct from the economic interest held by members of the general public in
votes or decisions of the public official. It would appear that the government of
Taiwan has a legislative or administrative interest in bills, resolutions, regulations
or proposals, acted upon by legislators that would be distinct from that of the
general public. Therefore, the conditions and restrictions on paid expenses offered
to these public officials and their relatives could apply.

Under specific circumstances set forth in ORS 244.020(7)(b), there are exceptions
when a public official and their relatives may accept gifts, such as paid expenses
for food, lodging and travel or other items of value. ORS 244.020(7)(b)(H)(i) allows
acceptance of the payment of reasonable expenses for food, fravel or lodging
expenses provided to a public official and accompanying relative, or member of
their household or staff, when the public official is representing state government
on an officially sanctioned trade=promotion or fact-finding mission.

While public officials may be abie to accept these paid expenses, ORS
244.020(7)(b)(H)(i) requires that they do so as a representative of state
government and that the event be a “fact-finding mission or trade promotion” and
be “officially sanctioned.”

The Oregon Government Ethics Commission issued Oregon Administrative Rules
(OARs) in which “trade promotion,” “fact-finding mission or trip” and “officially
sanctioned” were defined as follows:

*A fact-finding mission or frip” is any activity related to a cultural or
educational purpose, or any activity aimed at providing intergovernmental
assistance, such as for the purpose of international aid or sharing best
practices, or developing intergovernmental relationships directly related to
the pubilic official’'s duties. The sponsor of a fact-finding mission should be
directly and immediately associated with the event or location being visited.”
[OAR 199-005-0001(2)]

“Trade promotion” means an activity for the purpose of encouraging or

developing commerce or the buying and selling of goods and services.”
[OAR 199-005-0020(3)(c)]

“Officially sanctioned or officially designated” means written approval by a
state or local public body or by a person authorized by the public body to
provide that approval. When the activity is officially designated as
negotiations or economic activity, the written notice will include approval for

the public official to accept the payment of reasonable expenses. [OAR
199-005-0020(3)(b)]
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Unless the public body determines otherwise, the written notice for a member of
the legislative assembly must be approved by the President of the Senate,
Speaker of the House, the designated majority or minority leaders of either
chamber or appointed committees of the Legislative Assembly for any elected
member. [OAR 199-005-0020(3)(b)(C}]

It should be understood that ORS 244.0020(7)(b)(H) does not allow public officials
to accept financial benefits outside of reasonabie food, travel or lodging expenses.
Under most circumstances, paid expenses for entertainment would likely meet the
definition of a gift as defined in ORS 244.020(7)(a) unless they fall within a specific
exception for entertainment under ORS 244.020(7)(b)(M) or {N).

Based on the information you provided, it appears that ORS 244.020(7)(b)(H)
would allow legislative officials to accept reasonable food, travel or lodging
expenses for their representation as a legislative delegate to Taiwan. In addition,
these paid expenses may also be offered to and accepted by a public official’s
relative, members of the public official’'s household and members of the public
official’'s staff who are accompanying a member of the Legislative Assembly on
this trip.

In addition, legislative officials are required by ORS 244.050 to file with the Oregon
Government Ethics Commission an Annual Verified Statement of Economic
Interest. ORS 244.060(8) requires officials to identify all expenses with an
aggregate value exceeding $50 when participating in an event described in ORS
244.020(7)(b)(H).

If you have any additional questions regarding the application of Oregon
Government Ethics law please feel free to contact me directly.

Sincerely,

e —

Ronald A. Bersin
Executive Director

RAB/h

**t*tD!SCLA[MER***i*

This staff advice is provided under the authority given in ORS 244.284(1). This opinion offers guidance on how Oregon
Government Ethics law may apply to the specific facts described in your request, This opinion is based on my understanding
and analysis of the specific clrcurnstances you described and should not be applied to circumstances that differ from those
discussed In this request,
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HEDRICK Tammy R*OGEC  ~

From: Sekerak Tim <Tim.Sekerak@oregonlegislature.gov> ( :

Sent: Thursday, July 11, 2019 8:.06 AM .

To: HEDRICK Tammy R * OGEC

Subject: Fwd: Wilson/Taiwan

Attachments: image001,jpg; ATTO0001.htm; FW: Fwd: [Taiwan_TECO in Seattle] Greeting to Mr. Yue;
ATT00002.htm

Tammy, here’s what | received. Please let ma know if you have any trouble with the attachment.

Sent from my iPad
Begin forwarded message:

From: Rep Wilson <Rep.CarlWilson@oregonlegislature.gov>
Date: July 11, 2019 at 7:18:29 AM PDT

To: Sekerak Tim <Tim.Sekerak@oregontegislature.gov>
Subject: Wilson/Taiwan

Mr, Sekerak
Please review the attached email thread, which contains the invitation required to document this trip.
Again, please let me know if this is sufficient, or if anything else is necessary?

Thank you and best regards, : ,
Michelle (
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HEDRICK Tammy R* OGEC

F(" A Rep Barreto <Rep.GregBarreto@oregonlegislature.gov>
Sk_..: Tuesday, July 02, 2019 1:17 PM

To: REP Wilson .
Subject: FW. Fwd: [Taiwan_TECQO in Seattle] Greetfing to Mr. Yue

—--Original Message---—-

From: Barreto <barreto@coveoregon.com>

Sent: Saturday, June 8, 2018 10:11 PM -

To: 'kichen' <kichen@mofa.gov.tw>

Cc: 'ksfan' <ksfan@mofa.gov.tw>; 'solomon.yue' <solomon.yue@republicansoverseas.com>; Rep Wilson
<Rep.CarlWilson@oregonlegislature.gov>; Rep Barreto <Rep.GregBarreto@oregoniegislature.gov>
Subject: RE: Fwd: {Taiwan_TECO in Seattle] Greeting to Mr. Yue

Good evening Vice Consul Ting,

Republican leader Rep. Carl Wilson and Republican Deputy Leader Rep. Greg Barreto are honored to be joining the
delegation fo Taiwan. [ have cc'd them en the reply.

Pleass let them know what other information you need.

Thank you for your kind invitation and the privilege of representing Oregon on this frip.

Chris Barreto
National Committeewoman for Oregon
Oregen Republican Party
- 910-5247
K. .onalCommitteewoman@oregon.gop

-—--Original Message-—— _

From: kichen [mailto:kichen@mofa.gov.tw]

Sent; Wednesday, June 05, 2019 4:40 PM

Tao: barreto

Cc: ksfan; solomon.yue

Subject: Re: Fwd: [Taiwan_TECO in Seattle] Greeting to Mr. Yue

Dear Committeewoman Barreio,

| am writing fo follow up the visiting-Taiwan invitation. Because we need to secure the flight seats and arrange following
logistics, | woulid need to close the recruitment by the end of June. At the moment, the delegation has only 2 seats vacant
which | reserve for Oregon. Please contact me anytime if there are anything | can assist.

Best Regards,
Ting

BT B TR
Taipei Economic & Cultural Office in Seatfle
FI4EZME IE Vice Consul, Ting C.K. Chen
+1-206-441-4586 #312

06-484-7232 {Cell)

-217-




-----Original message—-
From:ktchen<ktchen@mofa.gov.tw>
To:Solomon Yue<solomen.yue@republicansoverseas.com:>,Chris Barreto<barreto@coveoregon coms>
Cc:ksfan<ksfan@mofa.gov.iw>

Date: Mon, 20 May 2018 17:04:23

Subject: Re: Fwd: [Taiwan_TECO in Seattle] Greeting fo Mr, Yue

4

Thank you for your introduction, Solomon.

Dear Commitieewoman Barreto,
Greeting from Taipei Economic and Cultural Office in Seattle.
Please refer to previous emails of our invitation for two Oregon's legislator leaders to visit Taiwan from Sep 29 to Oct 5.

Please feel free to share the invitation to legislator leaders (According fo the government’s accounting regulation, the
participant needs to be at any leader position starting from ranking member.) and let me know if you have any questions.

Best Regards,

Ting

EITE TR R

Taipei Economic & Cultural Office in Seattle :
BIYEEMETHEE Vice Consul, Ting C.K. Chen ( 7
+1-206-441-4586 #312 -

From: kichen <kichen@mofa.gov.tw>

Sent: Wednesday, March 8, 2019 8:02 PM

To: Solomon Yue

Cc: Kuo-shu Fan

Subject Re: Fwd: [Taiwan_TECO in Seatile] Greeting fo Mr. Yue

Thank you, Solomon,
| believe this delegation will be awesome with your help.

One more thing is that we can't invite the same lawmaker who has attended within past 3 years {(which are 2016-2018 for (
this year).
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Héve a great evening.

Best Regards,

Ting

From: kichen <kichen@mofa.gov.tw>

Sent: Wednesday, March 6, 2019 6:34 PM

To: sclomen.yus

Cc: Kuo-shu Fan

Subject: Re: Fwd: [Taiwan_TECO in Seattie] Greeting to Mr. Yue

Dear Solomon,

| have been working on inviting the delegation to Taiwan for a while. So DG has me fo elaborate more details on it (even
though | think you might already know some of this program).

Every year, our office will come up a delegation composed-of state legislative leaders from six states(ID, WA, AK, OR,
WY, MT) where our office is in charge of. For Oregon, State Senate President pro tempore Laurie Monnes Anderson
joined us last year. This yaar, we already have several state legislative leaders from MT, WA, ID sign on attending the
delegation which is schedule on Sep 29 ill Oct 5.

| have already reached out some Oregon legistative leaders. President Peter Courtney and Sen. Elizabeth Steiner
Hayward showed their interests but their schedule can’t make it this time. We always want to have and welcome Qregon's
legislative leaders attending again this year. It will be great that you can assist fo recommend some Oregon’s legisiative
ieaders to participate the delegation. it will be ideal if we can have two Oregonians this year,

Ps. According to the government's accounting regulation, the participant needs fo be at any leader position starfing from
ranking member.

(

Thank you for your patience to go through this long letter.
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" HEDRICK Tammy R * OGEC

From: KuanTing Chen <ktchen@mofa.gov.tw> (
Sent: Tuesday, July 16, 2019 2:40 PM

To: HEDRICK Tamny R * OGEC

Subject: Re: Oregon Government Ethics Commission RE: [FE/MEUEFEES] ZKE Tammy

Hedrick BOERE |, RS - 2019-07-16 00:44:17 (BEEFH)

Yes, Taiwan government will pay for the delegation’s travel expenses(airticket and transportation in Taiwan during
pay g p

official visits), 6 nights lodging and food(3 meals per day only). They will need to pay their own expense if the personal
transportation or extra beverage or snacks occurs.

Best Regards,

Ting

Sent from my iPhone

On Jul 16, 2019, at 3:32 PM, HEDRICK Tammy R * OGEC <Tammy.R.HEDRICK@oregon.gov> wrote:

Thank you.,

Couid you provide me with a brief email describing what is being paid by the Taiwan government. You

indicated in our telephone conversation that it was the cost of travel expenses, food and lodging. s this
correct?

S

<image001.jpe>
Tammy R. Hedrick Program Analyst/Trainer
Oregon Government Ethics Commission
{503) 378-6802 ogec.training@oregon.gov

*Disclaimer*
P IT2I 12282220 TR 2L

‘This staff advice is provided under the authority given in ORS 244.284{1), This opinion offers guidance on how Oregon
Government Ethics law may apply to the specific facts described in your reguest. This opinion is hased on my understanding an

analysis of the specific circumstances you described and should not be applied to circumstances that differ from those discusses
in this reguest.

---—Qriginal Message-—-

From: KuanTing Chen [mailio:ktchen@mofa.gov.tw]

Sent; Tuesday, July 16, 2019 2:12 PM

To: HEDRICK Tammy R * OGEC <Tammy.R.HEDRICK@oregon.gov>

Subject: Re: B/ BiASHEE E) K H Tammy Hedrick RIEAE., B : 2019-07-16 00:44:17 (B EEEE)

Sorry, | correct my typo *message
Sent from mmy iPhone
> On Jul 16, 2019, at 2:58 PM, KuanTing Chen <ktchen@mofa.gov.tw> wrote:

>

> Hi Tammy, (

=
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> My colleague in DC forwards me your message today. | believe we already solved your questions over
the phone yesterday. Please let me know if you have further questions.

>

> Best Regards,

> Ting

>

> Sent from my iPhone

>

>> On Jul 16, 2019, at 2:44 PM, tecro <consul.tecro@mofa.gov.tw> wrote:
>

>> tammy.r.hedrick@oregon.gov
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] Ore On Government Ethics Commission
/ 3218 Pringle Rd SE, Ste 220
Kate Brown, Governor Salem, OR 97302-1544
Telephone: 503-378-5105

Fax: 503-373-1456

Email: ogec.mail@oregon.gov
July 23, 2019 . Website: www.oregon.gov/ogec

Sent via e-mail and USPS

Steve Elzinga : o
Sherman Sherman Johnnie & Hoyt, LLP
693 Chemeketa St. NE

Salem, Oregon 97301

Re: Advice Number 19-163I
Dear Mr. Elzinga:

This letter of advice is provided in response to your request received on July 16, 2019,

which present questions regarding the application of Oregon Government Ethics law to

your circumstances as a Salem Planning Commissioner and an attorney at a Salem law

firm. The analysis and advice that follows is offered under the authority provided in ORS

244.284 as guidance on how the current provisions of Oregon Government Ethics law
( may apply to the specific circumstances presented.

Facts Presented

The Salem Planning Commission ("Commission®) serves as a quasi-judicial adjudicatory
body for land use cases. A typical land use case involves a property owner who submits
a land use application seeking a zoning change or development approval. The owner may
be represented before the Commission and the owner’s land use application may be
submitted by a developer, attorney, consultant, architect, engineer or other professional.
If one of these professionals submits the land use application on behalf of the owner, that
professional is the applicant for purposes of the Commission action. During the land use
hearings, city staff present recommendations and theé Commission receives input from
the applicant, as well as neighborhood associations, school districts, transit districts,
counties, state agencies and members of the public.

You have served on the Commission for over two years. [n June 2019, you started
employment with the Salem law firm of Sherman, Sherman, Johnnie & Hoyt (“SSJH").
Among the practice areas handled by SSJH are real estate and land use. SSJH does
work for devélopers, land use consultants, architects, engineers, and other businesses
and individuals in Salem, any number of which may appear before the Cominission.

Questions Asked
You indicate that you understand that you may not personally represent a client for a fee
( before the Commission. In light of your employment at SSJH, you have asked the

+ following questions related to your service as a Commissioner:
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1. Whether you would have a statutory conflict of interest if a client represented by
SSJH participates in a land use matter before the Commission? Does it make a
difference if the client is the property owner, the applicant submitting the land use
application, a professional submitting a report on behalf of the owner or apphcant
or some other person or business testifying at the land use hearing?

2. Does the existence of a statutory conflict of interest in this scenario depend on any
of the following:

a. Whether the client is a current or former SSJH client?

b. Whether the work that SSJH performs for the client is on the land use matter
currently before the Commission or is on an unrelated matter?

c. Whether the work that SSJH performs for the client is done by you or by
others at SSJH?

d. Whether you have previously represented or performed work for the client?

Applicable Statutes

Under Oregon Government Ethics law, an elected or appointed official, such as a
Planning Commissioner, is a public official, as defined in ORS 244.040(15), and must
comply with the provisions of ORS Chapter 244,

A conflict of interest is defined as any action, decision, or recommendation that a public
official makes in his or her official capacity, the effect of which would or could be to the
private financial benefit or avoidance of detriment of the public official, a relative, or a
business with which the public official or relative are associated. An actual conflict of
interest occurs when the effect of the official action, decision, or recommendation would
have a certain private financial impact. A potential conflict of interest occurs when the
effect of the official action, decision, or recommendation could have a private financial
impact. [ORS 244.020(1) and (13)].

A “business with which the person is associated” includes any private business or closely
held corporation of which the person or the person’s relative is a director, officer, owner
or empioyee, or agent or any private business or closely held corporation in which the
person or the person’s relative owns or has owned stock, another form of equity interest,
stock options or debt instruments worth $1,000 or more at any point in the preceding
calendar year. [ORS 244.020(3)(a)]. Also, for public officials required to file a statement
of economic interest, a “business with which the person is associated” includes any

business listed as a source of income on the official's statement of economic interest.
[ORS 244.020(3)(d)}.

When an elected or appointed public official serving on a board of commission is met with
an actual or a potential conflict of interest, the public official must publicly announce the
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nature of the conflict of interest once on each occasion that the issue giving rise to the
conflict occurs. If met with a potential conflict of interest, following the public
announcement, the public official may continue to participate in his or her official capacity
in any discussion, debate, or vote on the issue. [ORS 244.120(2)(a)]. If met with an actual
conflict of interest, following the public announcement, the public official must refrain from
discussion, debate, or vote on the issue. [ORS 244.120(2)(b)].

ORS 244.040(1) provides that public officials may not use or aftempt to use their official
positions or offices to obtain financial gains or avoid financial detriments for the public
officials, their relatives or household members, or any business with which the public
officials, or their relatives or household members, are associated, if the financial gain or
avoidance of financial detriment would not otherwise be available but for the public
official’'s position or office. This provision applies regardless of whether actual or potential
conflicts of interest are announced or disclosed. [ORS 244.040(7)].

ORS 244.040(6) provides that a person may not attempt to represent or represent a client
for a fee before the governing body of a public body of which the person is a member.
This provision expressly does not apply to the person’s employer, business partner or
other associate.

Analysis -

You already recognize and acknowledge that you cannot personally represent a client for
a fee before the Salem Planning Commission. [ORS 244.040(6)]. That prohibition,
however, does not extend to SSJH, your employer. If attorneys with SSJH represent
clients before the Planning Commission, it does not create a prohibited use of office for
you, as a Planning Commissioner.,

Whether that appearance would give rise to a conflict of interest is something that you
must determine on a case-by-case basis. To determine whether you would have a conflict
of interest under any of the scenarios posed in your questions, you would need to examine
whether you, your relative, or any business with which you are associated could or would
obtain a financial benefit or avoid a financial detriment as a result of the Planning
Commission action.

As a Planning Commissioner, you are a public official required to file a statement of
economic interest. [ORS 244.050(1)(k)]. Thus, under ORS 244.020(3)(d), any business
listed as a source of income on your statement of economic interest is a business with
which you are associated for purposes of a conflict of interest or use of office analysis.
Because you just recently joined SSJH, it is not listed on your most recent Statement of
Economic Interest; however, SSJH does qualify as a source of income and is a business
with which you are associated.
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Given that SSJH is a business with which you are associated, you would be met with a
conflict of interest when taking official action as a Planning Commissioner that would or
could financially impact SSJH. For example, if SSJH itself has a matter before the
Planning Commission, you would be met with a conflict of interest and would have to
comply with the disclosure provisions in ORS 244.120(2).

When SSJH clients appear before the Planning Commission, while those clients are not
businesses with which you are associated, as defined in ORS 244.020(3), you must stilt
determine in each case whether the Planning Commission action would or could have a
financial impact on SSJH, the business with which you are associated. For example, if
the client’s fee arrangement with SSJH is contingent on success before the Planning
Commission, then you would have an actual conflict of interest. If the Planning
Commission action could in the future result in more billable hours for the SSJH attorney
representing the client, then you could have a potential conflict of interest.

In such circumstances, you would need to publicly disclose the nature of the conflict of
interest. If your conflict of interest is only a potential conflict of interest, meaning that there
is the possibility of a financial impact on SSJH, then after making the public
announcement, you could continue to participate in the matter. If your conflict of interest
is an actual conflict of interest, meaning that the effect of the Planning Commission action
would be a certain financial impact on SSJH, then after making the public announcement,
you would need to refrain from any participation.

With respect to your specific questions, the determinative factor in each case will be
whether the Planning Commission action would or could have a financial impact on SSJH.
It does not matter if the SSJH client is the property owner, the applicant, a professional,
or simply a testifying party. Because SSJH is the business with which you are associated,
any conflict of interest that arises would not depend on who at SSJH perform the work for
the client or whether you previously represented the client. It is the financial impact of the
Planning Commission action on SSJH that would give rise to a conflict of interest for you,
regardless of which SSJH attorney performs the work. Whether the client is a current
versus a former SSJH client or whether SSJH's work for the client is on the matter
currently before the Planning Commissicn or is on an unrelated matter are all factors that
should be considered in terms of the likelihood that the Planning Commission action may
have a financial impact on SSJH.

Public officials are individually responsible for exercising their own good judgment in
determining whether or not an action, decision or recommendation presents an actual or
potential conflict of interest or a prohibited use of office. As a Planning Commissioner,
you must remain vigilant and rigorous in understanding the potential financial impacts of
your official actions, decisions and recommendations.
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If you have any additional questions regarding the application of Oregon Government
Ethics law to this or other situations, please feel free to contact our office. The
Commission’s staff is always available by phone and e-mail o answer questions.

Sincerely,

Ronald A. Bersin
Executive Director

RAB/svm

*Disclalmer™ :

This staff advice is provided under the authoerity given in ORS 244.284(1}. This opinion offers guidance on how Oregon Government
Ethics law may apply {o the specific facts described in your request, This opinion is based on my understanding and analysis of the
spacific circumstances you described and should nof be applied to circumstances that differ from those discussed in this request.
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MYERS Susan * OGEC

Tome Steve Elzinga <steve@shermlaw.com>
wits Tuesday, July 16, 2019 6:26 PM

To: MYERS Susan * OGEC

Cc stephen.elzinga@gmail.com

Subject: Ethics Advice Request

Susan,

Thank you for taking the time to talk today about the ethics requirements for my continued service on the Salem
Planning Commission in light of my new job. | greatly appreciate your guidance! As discussed, I've provided a written
summary of the background facts below and would appreciate written advice on how | should proceed going forward. In
talking with the city attorney’s office, it would be preferable to have something from OGEC in writing that we can give to
any citizen in the future who may have questions about my role on the planning commission.

Background

The Salem Planning Commission has two main responsibilities: (1) adjudicating quasi-judicial land use cases and (2)
recommending new land use policies to the Salem City Counsel. My questions relate to the first responsibility. A typical
tand use case will involve a property owner {or someone who has a contract to purchase the property) who is trying to
change the zoning for the property or approve a development on the property. Usually, the land owner will be
represented during the application and hearing process by one or more of the following: a developer, attorney, land use
consultant, architect, engineer, or other professional. If one of these professionals actually submitted the land use

application on behalf of the property owner, that professional is the applicant. During hearings, city staff present their

‘Fommendation for the case. Input is also often provided by neighborhood associations, school districts, transit

* ufstricts, counties, state agencies, and members of the public.

In June, | started a new job with Salem law firm Sherman, Sherman, Johnnie & Hoyt, which is one of the larger firms in

Salem. My firm (and myself) handle a wide variety of legal work for a wide variety of clients. We sometimes represent

clients an land use or development issues. At any given time, we likely have hundreds of open/active legal matters and
thousands of closed matters.

My firm pays me a base salary and benefits. | can also receive bonus compensation that depends on the amount of the
revenue generated by my work and the clients | bring to the firm. My compensation structure does not directly include
extra compensation for work done by other attorneys in the firm on their clients. However, after a year of employment,
[ will be eligible for firm profit sharing contributions to my 401K retirement account.

The Salem legal and business communities are small. At some point or another, my firm has done (or continues to do)
work for many of the developers, land use consultants, architects, engineers, and other businesses who work in the city,
as well as for hundreds of individuals in the Salem area.

Questions

In light of prior advice in 045-008 and 12A-1004, | am wondering what business relationships | may have under ORS
244.020(3) for conflict of interest purposes related to my legal work. Specifically, you said you didn’t think that | would
have any conflict of interest if an entity currently represented by my firm {potentially for whom | have done work)
participates in a land use matter before the planning commission so long as | wasn’t representing someone directly
before the commission under QRS 244.040. Can you please confirm that? If that is not the case, do any of the following

distinctions make a legal difference:

1. work done by me vs by others in firm;
2. current client vs past client; or
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3. client on current matter before commission vs client on unrelated different matter.

Depending on the answer to the first question, does it make any difference whether the current or former client is:
1. Owner of subject property or under contract to purchase subject property;
2. Applicant who submitted the application for a land use decision regarding the subject property;
3. Professional who submits a report to the commission on behalf of the applicant; or
4, Other person or business who testifies at the public hearing?

| appreciate your help with this! If possible, it would be wonderful to have an answer prior to our next planning
commission meeting the evening of July 23, but if not, | will just recuse myself whenever | have questions.

Thank you,
Steve

Steve Elzinga
Attorney

}S%S@ ]
s STt
Talnarsges 8 Hagy, LER

SHERMAN SHERMAN JOHNNIE & HOYT, LLP - Attorneys at Law | www.shermlaw.com
Ph. 503-364-2281 | Fax 503-370-4308 | 693 Chemeketa St. NE Salem, OR 97301
SSIH is a member of LawPact, an international association of independent business law firms. www.lawpact.org

Lawfast

CONFIDENTIALITY NOTICE: This e-mail may contain information that is privileged, confidential, or otherwise exempt from disclosure
under applicable faw. Any inadvertent disclosure shall not compromise or waive the attorney-client privilege as to this communication
or otherwise, If it appears from the context or otherwise that you have received this e-mall in error, please advise me immediately by
reply e-mail, keep the contents confidential, and immediately delete the message and any attachments from your system. Nothing in
this e-mail should be construed as an electronic signature or an act constituting a binding contract.
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Ore On Government Ethics Commission
3218 Pringle Rd SE, Ste 220

Kate Brown, Governor Salem, OR 97302-1544
Telephone: 503-378-5105

Pax: 503-373-1456

_ Email: ogec.mail@oregon.gov

July 19, 2019 Website: www.oregon.gov/ogec

Erin A. Fenneriy

Luvaas Cobb

P.0. Box 10747

Eugene, Oregon 97440-2747

Re: Advice Number 19-164
Dear Ms. Fennerty:

This letter of advice is provided in response {o your request received on July 10, 2019,
which presents guestions regarding potential ethical issues arising for a school board
director who is also employed by.Planned Parenthood of Southwestern Oregon. The
analysis and advice that follows is offered under the authority provided in ORS 244.284
as guidance on how the current provisions of Oregon Government Ethics law may apply
to the specific circumstances presented. '

(' Synopsis of Facts

Your letter indicates that a newly elected Director (“Director”) of the Board of Directors for
the Eugene School District 4 (“District”) is employed by Planned Parenthood of
Southwestern Oregon (“Planned Parenthoed”) as a Community Health Educator and
coordinator of Planned Parenthood’s youth leadership program. In that position, the
Director provides sexuality education instruction as a guest speaker in local schools
throughout southwest Oregon, potentially including schools within the District.

The District has adopted a sexuality education curriculum that comports with Oregon state
standards. The curriculum is taught by District teachers, but allows for guest speakers to
supplement the District instruction. The decision to utilize guest speakers is made by the
individual teacher, subject to applicable policy and financial constraints. District schools
primarily utilize Planned Parenthood for such guest speakers, though they also hire other
"guest speakers. When Planned Parenthood provides a guest speaker, the selection of
which guest speaker is made by Platined Parenthood based on availability.

Historically, the District has paid Planned Parenthood approximately $3,500 per year to
provide guest speakers. The payment, made on a per class basis, generally comes from
either grant funds or budget funds for instructional / professional / technical services. The
District has also, on at least two occasions, contracted with Planned Parenthood to
provide professional development to District teachers

T
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The District is beginning the process of adopting a new, comprehensive health curricutum.
That curriculum may include options for utilizing guest speakers to supplement teacher
instruction. The curriculum adoption process will most likely include an advisory council
to make recommendations to the District Superintendent. The advisory council would be
comprised of various stakeholders, including some members of the District's Board of
Directors. The District Superintendent will make the final decision regarding curriculum,
with input from the Board of Directors. if the cost exceeds $150,000, the curriculum
contract would be subject to approval by the Board of Directors.

All members of the Board of Directors serve on the District's Budget Committee, which
submits a recommended. budget to the Board of Directors. That budget includes a line
itern for instructional / professional / technical services, which may be used to pay for
guest speakers, but that line item is not further broken down by either schoo! or type of
expenditure. The Board of Directors then votes to approve the District's budget.

Questions

Given the District’s history of utilizing Planned Parenthood to provide guest speakers and
professional development, would any of the following scenarios give rise to a conflict of
interest and/or a prohibited use of office by the Director:

1. While serving on the health curriculum advisory council, engaging in discussions
and/or making a recommendation regarding sexual education curriculum options?

2. While sitting as the Board of Directors, engaging in discussions and providing input
to the District Superintendent with respect to the proposed heailth curriculum,
and/or voting to approve the curriculum contract?

3. While serving on the Budget Committee, engaging in discussions and/or
recommending a proposed budget, when funds from line items in the proposed
budget will likely be used to pay Planned Parenthood?

4. While sitting as the Board of Directors, engaging in discussions and/or voting to

adopt a budget, when funds from line items in the budget will likely be used to pay
Planned Parenthood?

5. Providing sexuality education instruction in District schools as a Planned
Parenthood guest speaker? Would it make a difference if the Director did not
provide the instruction, but other Planned Parenthood’s employees did so?
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Statutes

Under Oregon Government Ethics law, an elected official, such as the Director, is a public
official, as defined in ORS 244.040(15), and must comply with the provisions of ORS
Chapter 244, :

A conflict of interest is defined as any action, decision, or recommendation that a public
official makes in his or her official capacity, the effect of which would be or could be to the
private financial benefit or detriment of the public official, a relative, or a business with
which the public official or his or her relative are associated. An actual conflict of interest
occurs when the effect of the official action, decision, or recommendation would have a
certain private financial impact. A potential conflict of interest occurs when the effect of
the official action, decision, or recommendation could have a private financial impact.
[ORS 244.020(1) and (13)).

ORS 244.020(2) defines a business as any corporation, partnership, proprietorship, firm,
enterprise, franchise, association, organization, self-employed individual and any other
legal entity operated for economic gain but excluding any income-producing not-for-profit
corporation that is tax exempt under section 501(c) of the Internal Revenue Code with
which a public official or a relative of the public official is associated only as a member or
board director or in a nonremunerative capacity.

A “business with which the person is associated” includes:

e Any private business or closely held corporation of which the person or the
person’s relative is a director, officer, owner or employee, or agent or any private
business or closely held corporation in which the person or the person's relative
owns or has owned stock, another form of equity interest, stock options or debt
instruments worth $1,000 or more at any point in the preceding calendar year.
[ORS 244.020(3)(a)].

e Any publicly held corporation in which the person or the person’s relative is a
director or officer or in which the person or the person’s relative owns or has owned
$100,000 or more in stock or another form of equity interest, stock options or debt
instruments at any point in the preceding calendar year. [ORS 244.020(3)(b) and

(©)]

« For public officials required to file a statement of economic interest, any business
listed as a source of income. [ORS 244.020(3)(d)].
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When a public official is met with an actual or a potential conflict of interest, the public
official must publicly announce the nature of the conflict of interest once on each occasion
that the issue giving rise to the conflict occurs. If met with a potential conflict of interest,
following the public announcement, the public official may continue to participate in his or
her official capacity in any discussion, debate, or vote on the issue. [ORS 244.120(2)(a)).
If met with an actual contflict of interest, following the public announcement, the public
official must refrain from discussion, debate, or vote on the issue. [ORS 244.120(2)(b)].

ORS 244.040(1) provides that public officials may not use or attempt to use their official
positions or offices to obtain financial gains or avoid financial detriments for the public
officials, their relatives or household members, or any business with which the public
officials, or their relatives or household members, are associated, if the financial gain or
avoidance of financial detriment would not otherwise be available but for the public
official’s position or office. This provision applies regardless of whether actual or potential
conflicts of interest are announced or disclosed. [ORS 244.040(7)].

Analysis

To determine whether the Director, who is employed by Planned Parenthood, would
violate the conflict of interest or prohibited use of office statutes under any of the scenarios
posed in your questions, one must first examine whether Planned Parenthood is a
business with which the Director is associated.

According to the Secretary of State’'s Business Registry, Planned Parenthood is a
domestic, non-profit corporation. Planned Parenthood is tax-exempt under section
501(c)(3) of the Internal Revenue Code; however, because the Director is a paid
employee, the statutory exclusion in ORS 244.020(2) does not apply. Planned
Parenthood is an income-producing not-for-profit corporation of which the Director is a
remunerated employee; therefore, it is a business as defined in ORS 244.020(2).

Examining ORS 244.020(3), the Director is not a public official required to file a statement
of economic interest, and Planned Parenthood does not issue stock and is not a publicly
held or closely held corporation. Planned Parenthood, while non-profit, is an income-
producing business that pays employees. This gives rise to a financial interest on the part
of those employees. Reading ORS 244.020(3)a) in light of the language in ORS
244.020(2) and the stated purposes of the ethics laws, a private business would include
an income-producing non-profit corporation of which a public official is a paid employee.
Planned Parenthood is, therefore, a private business and is a business with which the
Director is associated for purposes of a conflict of interest and use of office analysis.
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In the specific scenarios in your letter, the health curriculum advisory council and the
Budget Committee are both advisory committees and not the ultimate decision makers.
The health curriculum advisory council, for example, will make recommendations on the
curriculum fo the District Superintendent. The Budget Committee will make a
recommendation on the proposed budget to the Board of Directors, which will ultimately
vote to adopt the budget. Because they are advisory commitiees, any conflict of interest
that arises would be a potential conflict of interest.

When serving on either the health curriculum advisory council or the Budget Committee,
the Director would be met with a potential conflict of interest when discussing or making
a recommendation on any matter that could have a financial effect on Planned
Parenthood, a business with which the Director is associated. For example, if the health
curriculum advisory council recommends a curriculum that would require more guest
speakers, that recommendation could have a financial effect on Planned Parenthood, the
primary provider of such guest speakers. When met with such a potential conflict of
interest, the Director must publicly announce the nature of the conflict of interest on each
occasion that it arises. After making the public disclosure of the potential conflict of
interest, the Director may then continue to participate on the matter.

When sitting as a member of the Board of Directors to discuss the proposed health
curriculum and provide input to the District Superintendent, who is the ultimate decision
maker on that curriculum, the Director would be met with a potential conflict of interest.
The Director would need to make a public disclosure of the nature of the conflict of
interest, but could continue to participate in the discussion and provide input.

If the health curriculum contract requires a vote by the Board of Directors, the Director
would need to determine whether adoption of that curriculum would (actual conflict of
interest) or could (potential conflict of interest) have a financial effect on Planned
Parenthood. If the Director determined that the financial effect on Planned Parenthood
was possible but not certain, then the Director would need to make a public disclosure of
a potential confiict of interest and could continue to participate and vote. If the Director
determined that the financial effect on Planned Parenthood was certain and definite, then
the Director would need to make a public announcement of an actual conflict of interest
and then refrain from any participation in the discussion, debate and vote on that
curriculum or the contract. If the Director has an actual conflict of interest but the Director's
vote is necessary in order for the Board of Directors to have a quorum, then under ORS
244.120(2)(b)(B), the Director may vote on the matter but must refrain from participation
in any discussion or debate on the matter.

The District's budget includes a line item for instructional / professional / technical
services, which could be used to pay for guest speakers, including guest speakers from
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Planned Parenthood. In the budget, this line item is not broken down by individual school
or fype of expenditure; it does not specify or require that the funds be used for guest
speakers. In the past, funds from this line item have been used to pay for Planned
Parenthood guest speakers, but that decision is not made by the Board of Directors.
When the budget comes before the Board of Directors, the Director would have a potential
conflict of interest because the Board’s action in adopting the budget could have a
financial effect on Planned Parenthood. After making a public disclosure of the potential
conflict of interest, the Director could continue to participate and vote on the budget.

Based on the information provided, it appears that the decision to use guest speakers
from Planned Parenthood is made by the individual teachers at the schools, not by the
Board of Directors. And it is Planned Parenthood that selects which of its employees to
send as guest speakers. If a District school asked Planned Parenthood for a guest
speaker, and Planned Parenthood selected the Director to be that guest speaker, it would
not give rise to any conflict of interest for the Director because the Director would not be
taking any action in the Director's capacity as a public official. Similarly, the Director would
not have a conflict of interest if Planned. Parenthood selected other employees to serve
as guest speakers in District schools.

Even after disclosing any conflicts of interest, the Director cannot use or attempt to use
the Director’s official position to provide a financial gain to Planned Parenthood that would
not otherwise be available to it but for the Director's official position. [ORS 244.040(1)].
For example, if the Director used the Director’s official position to influence teachers to
select guest speakers from Planned Parenthood, this would be a prohibited use of office.
Similarly, while serving on the health curriculum advisory council if the Director sought to
include in the curriculum a provision requiring that schools use guest speakers, this would
constitute a prohibited use of office and would violate ORS 244.040(1).

If you have any additional questions regarding the application of Oregon Government
Ethics law, please feel free to contact our office. The Commission’s staff is always
available by phone and e-mail to answer questions.

Sincerely,

A

Ronald A. Bersin
Executive Director
RAB/svm

**Disclaimer™

This staff advice Is provided under the authority given in ORS 244.284(1). This opinion offers guidance on how Oregon Goverament
Ethics law may apply to the specific facts described in your request. This opinlon is based on rmy understanding and analysis of the
specific circumstances you described and should not be applied to circumstances that differ from those discussed in this request.
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A Thone: 54{-484-9292 / Faxt 541-343-1206
Emaili efornerty@luvasscobb.com
ERIN A, FENNERTY

Attorney af L

Jaly 10, 2019

Oregon Government Ethics Commission

3218 Pringle Road SE, Suite 220 Via Email to: ogec.mali@oregon.gov
Salem, Oregon 97302-1544

Re:  Request for Opinion
Dear Oregon Government Ethics Commission:

This firm serves as outside general counsel for Bugene School District 47 (“41”), I am
wiiting to request advice on behalf of 47 regarding the application of Oregon Government Ethics
Law to the circumstances set forth below.

Background

The 4] Board of Directors (“Board”) has a newly-elected Ditector (“Director”). Director has
- been, and will continue to remain, employed by Planned Parenthood of Southwestern Oregon
( (“Planned Patenthood”) as a Community Health Educator and coordinator of Planned Parenthood’s
youth leadership program. Approximately 40% of the Director’s work is comprised of providing
sexuality education insttuction as a guest speaker in local schools throughout southwest Oregon.
Flanned Parenthood also has two other Health Educators who, to a varying degtee, teach sexuality

education in local schools on a guest speakey basis,

When a school makes arrangements with Planned Parenthood to have a Health Educator
provide sexuality education instruction, the school does not get to select the particular Health
Educator who delivers the instruction; rathet, one is assigned by Planned Parenthood based upon
availability, Planned Patenthood charges a fee to have a Health Educator go to a school and teach
sexuality edueation, It is understood that the Divector’s (and other Health Educators’) continued
employment at Plannied Parenthood is ot predicated on the amount of fees Planned Parenthood
recetves for teaching sexuality education in schools.

4] has adopted a sexuality education cunticulum that comports with Oregon state standards.
While the cutticulum is taught by 47 health teachers, it allows for utilization of community/guest
speakets to supplement teacher instruction as long as the content is tied to the standards and content
of the curticulum, This is not tnusuel, and 4J schools regularly supplement learning opportunities
in various classes with guest speakers aligned with the particular curioulum being taunght.
Ultimately, the decision to utilize a particular guest speaker (or to utilize guest speakers at all) is up
to the individual teacher, subject to applicable policy and/or finaneial constraints.
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With respect to sexuality education, 4J schools utilize Planned Parenthood and handful of
other community/guest speakers to supplement the teacher-delivered curriculum, although Planned
Parenthood is utilized to greater extent than other entities. Historically, 4J has paid Planned
Parenthood approximately $3,500 per year to provide said instruction at the request of individual
teachers/schools, Payment for the instruction, which is billed on a per-class basis, generally comes
from two sources: either external grant fands aveilable for any educational purposs, or a school’s
allotted instructional / professional / technical services budget line item. This budgetline item is not
further broken down into detail or specifics, but rather reflects a general budget category and schools

have discretion on how to spend funds that are allocated to them for instructional / professional /
technical services.

In addition to utilizing Health Educators from Planhed Patenthood to provide sexuality
education instruction, 47 has also contracted with Planned Parenthood on at least two occasions to
provide professional developtnent to 4 health teachers who teach the cutrent sexuality education
curticulum. [t is understood that payment for these professional development services came fiom
the distriot’s Instructional Services Department’s allotted instructional / professional / technical
services budget line item which, like individual schools’ similat budget line item, is generally
described and spent at the discretion of the Department. It is unknown whether Planned Parenthood
will be used to provide professional development services for the District in the firture.

47 is beginning the process of adopting a new, comprehensive health curriculum. As part of
that process, it is likely 47 will be evaluating whether o continue utilizing its current sexual
education curriculum, or explore other options, Other curriculum options may or may not include
options or otherwise provide for utilization of community/guest speakers to supplement teacher
instruction, The curticutum adoption process will most likely include an.advisory council comprised
of various stakeholders, including some members of the Board of Directors, Ifutilized, the advisory
council will receive feedback and evaluate curticulum data and options, and make arecommendsation
to the Superintendent regatding choice in curriculum, While the Superintendent will make the final
decision regarding curriculum selection, the Superintendent’s selection will be informed by input
from the Board prior to final decision.

47’s annual budget, which includes the above referenced instructional / professional /
* technical services budget line items, must be voted on and approved by the Board. While each
achool is allotted funds from these budget [ine items, they are not broken down by individual schools
in the budget document ultimately submitted to and voted on by the Board. By way of example, the
budget document has an instructional / professional / technical services budget line item for “Regular
High School Program,” not a separate line item for each of the high schools in the district. Each
sohool’s allocation of budgeted funds for instructional / professional / technical setvices is then
handled via internal financial practices. '

In additlon to voting on the district’s annual budget, all members of the Board also setve on

the district’s Budget Committee, Seven community membess appointed by the Boatd also serve on
the Budget Committee, Each year, the Supetintendent presents histher proposed budget to the

—-238~




Oregon Government Bthics Commission
Tuly 10,2019
Page 3

Budget Corumitiee, which in turn holds meetings to receive public comment, makes revisions, and
ultimately approve the propose budget for submission to the Board.

Crestions

1. Given 41's history of utilizing Planned Parenthood to provide sexuality education
instruction onh a guestsspeaker basis, would 1t be a conflict of interest andfor a prohibited use of
official position for the Director, while serving on a health curticulum advisory council, to engage
in discussions and/or make a recommendation regarding sexual education cutticulum options?

2. Given 4]'s history of utilizing Planned Patenthood to provide sexuality education
instruction on a guest-speaker basis, would it be a conflict of interest and/or a prohibited use of
official position for the Director, as a member of the Boatd, to take engage in discussions and/or
provide input with respect to adoption of a health curticulum proposed by the Superintendent?

3. Given 41’s history of paying Planned Parenthood to ptovide sexuality education
instruction on a guest-speaker basis and to provide professional development to 47 health teachers,
would it be a conflict of interest and/or a prohibited use of official position for the Director, while
serving on the Budget Committee, to engage in discussions and/or make a recommendation
regarding a proposed budget, when funds from certain generally-described line Heins in said
proposed budget will most likely be used to pay Planned Parenthood for services rendered to the
District?

4, Given 4J’s history of paying Planned Patenthood to provide sexuality sducation
instraction on a guest-speaker basis and 1o provide professional development to 47 health teachers,
would it be a conflict of interest and/or a prohibited use of official position for the Director to take
engage in discugsions and/or take action with respeot to adoption of a budget recommended to the
Board, when funds from cettain generally-described line items in said recommended budget will
most likely be used to pay Planned Parenthood for services rendered to the Distriet?

5. Would it be conflict of interest and/or a prohibited use of official position for the
Director, while serving on the Boerd, to continue providing sexuality education instraction as a
Planned Parenthood employee in 4J schools. Would it make a difference if the Director did not
provide the instruction, but rather Planned Parenthood’s othet Health Educators did so?

Thank you for your time, and your guidance is most appreciated,

Y ty fruly yo

ERIN A, FENNERTY

EAF/mmp
cc:  Dr, Gustave Balderas, Superintendent
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Fax: 503-373-1456

Email: ogec.mail@oregon.gov

Website: www.oregon.gov/ogec

July 23,2019

Sent Via Email and USPS

Milo Denham
12106 SE 19" Ave |
Milwavukie, Oregon 87222

RE: Advice Number 19-166]
Dear Mr. Denham:

This letter of advice is provided in response to your request which presented a question

regarding the application of Oregon Government Ethics law to financial benefits offered

to you by the Island Station Neighborhood District Association (ISNDA) Board. This

analysis and advice is being offered under the authority provided in ORS 244.284 as

guidance on how the current provisions of Oregon Government Ethics law may apply to
(~ *he specific circumstances you have presented.

| understand from the information provided in your request that you are a member of the
ISNDA Board (Board) for the City of Milwaukie. You are seeking guidance as o whether
the ISNDA would violate Oregon Government Ethics Law if the ISNDA reimbursed you
for attorney fees and would you be able to accept such reimbursement?

ft is not within the Commission’s jurisdiction to advise about the ISNDA's authority fo
expend funds. The Commission may only advise whether actions of a public official are
consistent with the ethics laws. In regard to your question whether you may-solicit or
receive reimbursement for your legal expenses, we understand that you have already
done so, as such the Commission does not provide advice on “events that have already
occurred” [ORS 244.284, OAR 199-001-0030(2)]. The following is offered to provide
general guidance to public officials on the requirements of ORS Chapter 244.

ORS 244.040(1) prohibits a public official from using or attempting to use their official
position to obtain a personal financial benefit or avoid a financial detriment for themselves,
a relative or household member, if that benefit would not be available “but for” holding
their official position. However, a public official is allowed to accept any part of their official
compensation package or accept reimbursement of expenses. [ORS 244.040(2)]

(o
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An official compensation package is defined as the wages and other benefits provided fo
the public official. To be part of the public official’s “official compensation package,” the
wages and benefits must have been specifically approved by the public body in a formal
manner, such as through a union contract, an employment contract, or other adopted
personnel policies that apply generally to employees or other public officials. The direct
payment of a public official's expenses by the public body, in accordance with the public

body’s policies, are also part of one's official compensation package. [OAR 198-005-
0035(3)]

Reimbursement of expenses means the payment by a public body to a public official
serving that public body of expenses incurred in the conduct of official duties on behalf of
the public body. *Official duties” means that the public official’'s actions are directly related
to serving the State of Oregon or any other public body as a public official. Any such

reimbursement must comply with any applicable laws and policies governing the eligibility
for such payment [199-005-0035(2) and (4)]. ‘

The Commission cannot address events that have already occurred or whether the
ISNDA’s actions or its use of funds was proper. As explained above, a public official can
only accept payment from their public body that is part of an official compensation or
reimbursement policy. Questions regarding the use of City grant funds provided to the
ISNDA for legal expenses incurred by a member of the Board were previously answered

for City of Milwaukie Manager Ann Ober. Attached is a copy of the guidance the
Commission provided to Ms. Ober.

If you have any additional questions regarding the application of Oregon Government
Ethics law please feel free to contact me directly.

Sincerely,

)

Ronald A. Bersin
Executive Director

RAB/N

s )| SCLAIMER

This staff advice is provided under the authorily given in ORS 244.284(1). This opiniar: offers guidance on how Oregon Government
Ethics law may apply to the specific facts described in your request, This opinion Is based on my understanding and analysis of the
spacific circumstances you described and should not be applied to circumstances that differ from those discussed in this request.
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HUNTER David * OGEC

F}*nm: ISNDA Chair <isnda.chair@gmail.com>

8 Wednesday, July 10, 2019 5:50 PM

To: OGEC Mail * OGEC

Cc Charles Bird; Carolyn Tomei; Pamela Denham

Subject: Ethics Question

Attachments: 1 - Arnell's Stalking Order - 2018 Aug.pdf; 2 - Hearing Memo for Arnell Stalking

Trial.pdf; 3 - Special Motion 1o Strike - anti-SLAPP.pdf; 4 - Kathy Hyzy's Affidavit,pdf; 5 -
Letter to Steve Bartol - 2018 Oct 7.pdf; 6 - Mar 21, 2019 SPO Hearing.pdf; 7 - 2019 April
24 Milo NDA Letter.pdf; 8 - 2019 May 15 - Carolyn Tomei's OpEd - Island Station
Neighborhood Funding Successful Crime Watch.pdf; § - Vince Alvarez June 25 E-Mail,
Angel Falconer June 25 E-Mail, Milo Denham June 28 E-mail.pdf; 10 - Q&A- 2019 June
20.pdf; 11 - Dismissal of SPO - 2019 Mar 21.pdf

2019 July 10t

Government Ethics Commission

3218 Pringle Rd. SE, Suite 220, Salem, OR 97302-1544
Telephone: 503-378-5105

Fax: 503-373-1456

F -ail: ogec.mail@oregon.aoy

Hello Oregon Ethics Commission,

I have an ethics question for you that revolves around whether or not the legal fees I incurred are those of
the neighborhood association (ISNDA) Chair, and therefore are those of the ISNDA, or are they personal?

{ssue

is a neighborhood association within the City of Milwaukie and funded by the
City of Milwaukie.
o While I was on vacation, the ISNDA members at the April 17th, 2019 ISNDA meeting determined that
the legal fees I sustained in defending myself from Ms. Arnells false and frivolous Stalking Protective
Order were those of the ISNDA Chair, and directly arose from the ISNDA Chair speaking to the City
Council on behalf of the ISNDA after a unanimous vote by the ISNDA that he talk to the City Council.
o Several of these members were at the March 215t 2019 SPO trial and heard Judge Watkins say Ms.
Arnell’s claims in her SPO filing were false, and that the SPO was not about stalking and personal safety,
but rather was about a property rights dispute between the neighborhood and the Arnells.
o Carolyn Tomei, who was the mayor when the NDAs and NDA funding process was established, isa

(' member of the ISNDA and was at the April 17t ISNDA meeting. She determined that payment of the

‘ ISNDA Chair's legal fees was an appropriate expense for the ISNDA.

1
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not personal, they are the ISNDA Chair’s legal fees and therefore the ISNDA’s legal fees

o The City continues to stay with its claim from August, 2018, that these are personal legal fees. The

City Attorney has written a memo that personal legal fees are not a permissible use of NDA funds, but (‘ _»

has not written one regarding legal fees of a NDA Board.

o The City claimed that the meeting was not properly noticed (it was in both the City's website and the
City’s newsletter) and that a voting items “should” have been noted on the agenda (the ISNDA by-laws
state that any member can bring a topic to the meeting, and some of these have resulted in spending
NDA funds in the past - thus the City notes that it “should” have been included, not that it “must” be).

o The City claimed the funds were misappropriated (they weren’t) and demanded the ISNDA Chair
refund the funds to the [SNDA (that was done in early May).

o City Councilor Falconer recently implied that it is unethical to “solicit funds for personal benefit from
an NDA.” But the ISNDA funds would be used to pay the ISNDA Chair’s legal fees, not personal legal fees.
o Asking the ISNDA to reimburse Milo Denham for legal fees he paid on behalf of the ISNDA, should be

no different than asking the ISNDA to reimburse Milo Denham for the bottled water for the picnic that
he paid for on behalf of the ISNDA.

Where do we stand on this issue?

Background

I am a volunteer with the City of Milwaukie serving as the Chair of one of the City's neighborhood

associations: Island Station Neighborhood District Association (ISNDA). L have lived in Milwaukie since
April 2013, and have been a volunteer on the ISNDA Board since 2014.

In July 2018 the ISNDA learned that the City Council was going review the Arnell's many ongoing illegal ( i
encroachments into Spring Park Nature Area. At the July 17t%, 2018 ISNDA meeting the members voted to

have the ISNDA Board write a letter to the City and then go read the letter at the August 7%, 2018 City

Council meeting to ask the City not to accommodate a bad neighbor’s {Arnell} multiple illegal

encroachments into Spring Park Nature Area that had been going on since before 2009.

The Arnells own the home and property located adjacent to the entire southern boundary of the Park and
had been illegally encroaching on an acre of Spring Park, treating the Park property as their own,
including filing false police reports of trespass against people walking in the Park. This had been going on

for over 10 years despite the neighborhood’s efforts to get the City to make them stop their illegal
encroachments.

As the Chair of the ISNDA I went to the August 7t, 2018 City Council meeting and read the ISNDA’s letter

listing the Arnell’s multiple illegal encroachments into Spring Park Nature Area, and asked the City to
stop the illegal encroachments.

Just days later Ms. Arnell sought to obtain an Elder Abuse Protective Order against me, which was denied,
and then sought a Stalking Protective Order (SPO) that was granted, despite the fact that | had never met
her, had never talked to her, and had never seen Ms. Arnell before the August 7% City Council meeting,

1 hired an attorney and have a $19,032 bill for the legal fees defending myself from the false and frivolous
SPO. I did not wait for the next ISNDA meeting to hire an attorney as Pam, my wife, and I were to attend

our daughter’s wedding and leave for our 10% wedding anniversary trip to Europe prior to the next
ISNDA meeting. (
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Seven months later at the SPO trial, Judge Watkins declared that Ms. Arnell misused the SPO laws, that all
of Ms. Arnell’s claims in the SPO filing were false, and that Ms. Arnell’s SPO was only about a property
dispute with the neighborhood-—not about personal safety or stalking. And that is why this was a SLAPP
la**suit - an attempt by Ms. Arnell to stop the ISNDA from engaging in public discussion with the City on
ti.. .ssue of their illegal encroachments. In fact, the stipulation in Ms. Arnell's voluntary dismissal of the
SPO was “Respondent agrees to not personally oppose the Arnell’s efforts in seeking a lot line adjustment
identical or similar to the proposed attached as exhibit A with the City of Milwaukie or as a representative of
the Island Station Neighborhood Development Association.”

All of this goes to prove that the legal fees were those of the ISNDA Chair, not my personal legal fees.

At the April 17t, 2019 ISNDA meeting 10 members met while Pam and ! were on holiday at Depoe Bay.
They reviewed the legal fees [ incurred, and since several had been at the SPO trial and heard Judge
Watkins comments, they determined that the legal fees were not personal, but rather were the legal fees
of the ISNDA Chair, and then they decided that the ISNDA should pay $10,000 of the legal fees (the ISNDA
only had about $14,000 at that time, and the $10,000 had been earmarked earlier for park projects that
were cancelled). Carolyn Tomei, who was the mayor of Milwaukie when the neighborhood associations
were created and their funding rules established, was in attendance at the ISNDA meeting and she agreed

that paying for the ISNDA Chair’s legal fees was a proper use of NDA funds (See the attached OpEd story).
The motion passed unanimously.

The City of Milwaukie took exception to this action, declaring this was a misuse of City funds and that the
payment was not allowable because using NDA funds to pay personal legal fees is not allowed.

For the past two months my neighbors and [ have been fighting to have the City reverse its current
1{‘ tion and allow the ISNDA to pay the ISNDA Chair’s legal fees. We do not see this as a fight to “solicit
funds for personal benefit from an NDA" as City Councilor Falconer has recently implied.

Butrather, we believe that there is no ethical issue to ask to reimburse payment of legal expenses I paid
on behalf of the ISNDA. No different than being reimbursed for the purchase of bottled water for the

ISNDA picnic. And we believe that the reimbursement of expenses is not prohibited under ORS §244.040
(2) {c) of the State’s ethics law.

Where do we stand on this issue?

Thank you for your time,
Milo Denham
ISNDA Chair

cc: Charles Bird, Carolyn Tomei, Pam Denham

Attachments:
1) Arnell's Temporary Stalking Protective Order
(1 - Arnell's Stalking Order - 2018 Aug.pdf)

2} Memo to Court - Including a timeline

(2 - Hearing Memo for Arnell Stalking Trial.pdf)
: 3
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3] Special Motion to Strike - Including affidavits, and Milwaukie Councilor Batey's affidavit
(3 - Special Motion to Strike - anti-SLAPP.pdf}

4) Milwaukie Councilor Hyzy's Affidavit
(4 - Kathy Hyzy's Affidavit.pdf)

5) My Letter to Milwaukie Police regarding False Police Report
(5 - Letter to Steve Bartol - 2018 Oct 7.pdf)

6) Court Transcript of SPO Trial - typed from Court FTR Recording
(6 - Mar 21, 2019 SPO Hearing.pdf}

7) City's Letter to ISNDA on April 24, 2019 Claiming Payment a Mis-Use of NDA/City Funds
(7 -2019 April 24 Milo NDA Letter.pdf)

8) Carolyn Tomei’s OpEd piece from 2019 May 15 - “Island Station Neighborhood Funding
Successful Crime Watch”

(8- 2019 May 15 - Carolyn Tomei's OpEd - Island Station Neighborhood
Funding Successful Crime Watch.pdf)

9) Vince Alvaraz’'s e-mail from June 25%, 2019 (Chair of Milwaukie's Lake Road NDA); City
Councilor Falconer’s e-mail response from June 25t to Vince Alvaraz; ISNDA Chair’s e-mail on
june 28t responding to City Councilor Falconer's June 25t e-mail

(9 - Vince Alvarez June 25 E-Mail, Angel Falconer June 25 E-Matil, Milo Denham
June 28 E-mail pdf)

10) Q&A Document
(10 - Q&A- 2019 June 20.pdf)

11) Ms. Arnell’s Voluntary Dismissal of SPO
(11 - Dismissal of SPO - 2019 Mar 21.pdf)

ISNDA Contacts

s Milo Denham, ISNDA Chair. milo.denham@gmail.com
o (Charles Bird, ISNDA Vice-Chair.  charlesbird@juno.com
¢ Carolyn Tomei, Former Mayor  ¢st11907 @gmail.com
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From: WALKER Monica * OGEC

Ta: “Ann Ober”

Subject: RE: OGEC - Ethics Inquiry

Date: Wednesday, June 19, 2019 9:14:00 AM
Attachments: imane001.png

Good Morning Ann~

It was a pleasure speaking to you over the phone several weeks ago. Thank you for
following up with a written request for guidance regarding the allocation of
Neighborhood District Association (NDA) funds fo city council members for legal
expenses incurred,

First, the Oregon Government Ethics Commission (OGEC) must remain objective to
all situations brought to our attention. Keeping this in mind and knowing the guestion
inquired about has already occurred, we must refrain from providing advice
pertaining directly to the issue(s) but rather provide an overview of what the law
states, i.e. allows/does not allow. [OAR 199-001-0030(2)]

That said, whether or not a member of an NDA is a public official depends on how
NDA board members are appointed or elected as well as how the NDA is funded. If
the NDA board members are appointed or elected and primarily funded by the City
then, it would appear, the members of the NDA would be considered public officials
and they would be subject to the provisions of Oregon Government Ethics law. [ORS
Chapter 244} A public official by definition includes any person who is serving the
State of Oregon or any of its political subdivisions or any other public body as an
elected official, appointed official, employee or agent, whether or not the person is
compensated for their services. [ORS 244.020(15)] With the information supplied, it
is hard ic ascertain whether the NDA board members would meet the definition of a
public official.

In addition, the OGEC’s jurisdiction per Oregon Government Ethics faw - ORS
Chapter 244 relates to conflicts of interest, prohibited use of position or office for
personal financial gain, nepotism and gifts to public officials. So, when it comes fo
budgets and how funds are utilized to purchase goods and services, the OGEC has
no jurisdiction. This includes goods and services from one public entity to another or
to a public official.

Generally, Oregon Revised Statute (ORS) 244.040, prohibits public officials from
using or attempting to use their public positions o obtain any financial benefit or
avoid any cost, if the benefit or avoidance of cost would not otherwise be available
“but for” the public official holding the position. However, despite the general
prohibition in ORS 244.040, public officials are still permitted o accept benefits of
employment from their public bodies, so long as the benefit is part of the public
official's “official compensation package”. [ORS 244.040(2)(a)]

The OGEC interprets “official compensation” relatively broadly fo include virtually
anything that could be considered a benefit of employment or service that a public
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body wishes to offer its members/employees, as long as the benefit has been
formally adopted in a written policy, employment contract or union agreement. Thus,
as long as the policy has been formally adopted and in writing, it would be allowable
for employees to obtain the benefits/funds you have inquired about. Guidelines for
compliance with this exception are listed under Oregon Administrative Rule [OAR
199-005-0035(3)].

Again, thank you for reaching out with your inquiry. It is very much appreciated. Feel
free to contact me directly should you have questions or need additional information.

Sincerely,

Monica J. Walker, Program Analyst/Trainer
Cregon Gavernment Ethics Commission

3218 Pringle Road SE, Suite 220
Salem, OR 97302-1544

E-mail: ogec.training@oregon.gov
Phone: (503} 378-2011

Fax: {503) 373-1456

[

*Disclaimer*

This staff advice is provided under the authority given In ORS 244.284(1). This opinion offers guidance on how Oregon
Government Ethics law may apply to the specific facts described in your request. This opinion is based on my
understanding and analysis of the specific circumstances you described and should not be applied fo circumstances that
differ from those discussed in this request.

From: Ann Ober [mailto:OberA@milwaukizoregon.gov]

Sent: Tuesday, June 11, 2013 5:27 AM

To: WALKER Monica * OGEC <Manica. WALKER@oregon.gov>
Ce: Justin Gericke <Gerickel @milwaukieoregon.gov>
Subject: RE: OGEC - Ethics Inquiry

Dear Monica-

Thank you for the conversation two weeks ago. Per that conversation, | am interested in
receiving a written staff opinion from you about the use of City grant funds provided to a
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Neighborhood District Association (NDA) for legal expenses incurred by one of its board
members. As!disclosed in our conversation, the funds in guestion are an annual allocation of
$4000 to the NDAs for community engagement and leadership development and use of the
funds by the NDAs is limited by the City resolution that established the NDA program in 1998.
The City allows those funds to roll over each year, so in some cases the fund balance with an
NDA exceeds $10,000. | have attached the resolution to this email so you have information
about how the City manages those funds. The City's position has been and remains that use
of the City’s grant funds for this purpose is not an authorized use.

The questions follow:

« s it an ethics violation for a board member of an NDA to accept $10,000 from the NDA
for legal expenses he/she/they incurred fighting a stalking order entered against
him/her/they by a home owner for conduct while photographing and documenting
what he/she/they perceived to be a disputed boundary between a home owner and
the City’s park?

o Would it affect the opinion if the person that incurred the legal expenses and
received the payment from the City NDA grant funds believes he/she/they
incurred the legal expenses as the NDA chair and is therefore entitled to the
funds?

o What if the board member in receipt of the funds did not vote at the meeting,
but advocated for the transfer of the funds for his/her/they use before, during,
and after the transfer of funds, and currently maintains he/she/they is entitled
to the funds?

o What if the funds were later returned to the NDA after the City sent a formal
letter requiring return of the funds to both the NDA and NDA Chair?

o What if he/she/they are again granted the funds at an upcoming meeting and
decides to accept or keep those funds?

« If this does constitute a violation, is the violation ameliorated by the return of those
funds? If not, is the second transfer of funds an additional violation?

« Does the situation change if the recipient of the funds is also a member of the City’s
budget committee, which recommended allocation of the yearly grant funding to the
NDAs? What if the city’s stance is that it does not believe a role on the budget
committee is related to his/her/they unauthorized receipt of the City’s grant funds?

Any response you can provide in advance would be appreciated.

Ann
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From: WALKER Monica * OGEC <Monica. WAL KFR@oregon.cov>
Sent: Tuesday, May 21, 2019 12;32 PM

To: Ann Ober <Qbe ilwaukiegregon.gov>

Subject: OGEC - Ethics Inquiry

Dear Ms. Ober~

Thank you for reaching out to the Oregon Government Ethics Commission with your inquiry. It was a
pleasure speaking with you today over the telephone. As discussed, below is my contact information. i
you wish fo provide your questions in writing, | will provide a written response that you will have for your
records/use.

Sincerely,

l./é%(,w f M&

Monica J. Walker, Program Analyst/Trainer
Oregon Government Ethics Commission
3218 Pringle Road SE, Suite 220

Salem, OR 97302-1544

E-mail; c.traini oregon.gov
Phone: (503) 378-2011

Fax: (503) 373-1456

*Disclaimer®

This staff advice is provided under the authority given in ORS 244.284(1). This opinion offers guidance on how Oregon
Government Ethics law may apply o the specific facts described in your request. This opinion is based on my
understanding and analysis of the specific circumstances you described and should not be applied fo circumstancas that
differ from those discussed in this request.

Pisclaimer

The information contained in this communication from the sender is confidential. It is intended solely for use
by the recipient and others authorized to receive it. If you are not the recipient, you are hereby notified that
any disclosure, copying, distribution or taking action in relation of the contents of this information is strictly

prohibited and may be unlawful,

This email has been scanned for viruses and matware, and may have been automatically archived by

-250-




O regon Government Fthics Commission
/ 3218 Pringle Rd SE, Ste 220
Kate Brown, Governor 7 Salem, OR 97302-1544
' Telephone: 503-378-5105

Fax: 503-373-1456

Email: ogec.mail@oregon.gov
Website: www.oregon.gov/ogec

August 9, 2018

Tim Sekerak

Chief Clerk of the House
900 Court St. N.E., H-271
Salem, Oregon 97301

RE: Advice Number 18-172!
Dear Mr. Sekerak:

This letter of advice is provided in response to your request received on August 6,

2019 which presented a guestion regarding the application of Oregon Government
( Ethics law to legislative officials who have been invited to represent the State of
' Oregon at the 2019 Hawaii Road Usage Charge Workshop.

This analysis and advice is being offered under the authority provided in ORS
244.284 as guidance on how the current provisions of Oregon Government Ethics
law may apply to the specific circumstances you have presented.

According to the information provided, the State of Hawaii Department of
Transportation (HDOT) has extended an invitation fo State Representative John
Lively, a legislative official, to travel to Hawaii from October 10 — 11, 2019 and
participate as a panel member in the “2019 Hawaii Road Usage Charge
Workshop”. The invitation includes an offer by the HDOT to pay for travel
expenses including transportation, lodging and meals.

In offering this invitation, HDOT identified several objectives: inform and share with
the members of the legisiature, council members, agency directors, or agency
project managers' information regarding Road Usage Charge (RUC) policies,
approaches in developing RUC policy or legislation, and strategies used in public
outreach and messaging. The benefit to the State of Oregon in this exchange is

an opportunity to examine challenges and benefits of a mileage-based road user
charge system.
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Tim Sekerak
August 9, 2019
Page 2

Under most circumstances when a public official is offered food, beverage, lodging
and travel expenses at no cost to the public official, it would be a gift as defined in
ORS 244.020(7)(a). If the provider of a gift to a public official has a legislative or
administrative interest in the votes or decisions of the public official, there are
conditions and restrictions that apply to the acceptance of the gift. A legislative or
administrative interest is defined in ORS 244.020(10) as an economic interest that

is distinct from the economic interest held by members of the general public in
votes or decisions of the public official.

Under specific circumstances set forth in ORS 244.020(7)(b), there are exceptions
when a public official may accept gifts, such as paid expenses for food, lodging
and trave! or other items of value. ORS 244.020(7)(b)(F) allows acceptance of the
payment of reasonable expenses paid by any unit of state government for
attendance at a conference if the public official is scheduled fo participate on a
panel while representing state government.

The Oregon Government Ethics Commission (Commission) has adopted an
administrative rule; OAR 199-005-0020(2)(a) which provides clarification to the

term “panel discussion,” which means to engage in a formal discussion with other
members of the panel or audience,

Based on the information provided it appears that ORS 244.020(7)(b)(F) would
allow a public official such as Representative Lively, to accept reasonable
transportation, lodging and meal expenses to participate in the 2019 Hawaii Road
Usage Charge Workshop as a panelist, which appears to meet the application of
a panel discussion, as defined in OAR 199-005-0020(2)(a).

In addition, as a member of the Legislative Assembly, Representative Lively is
required to electronically file an Annual Verified Statement of Economic Interest
(SEI) with the Commission. He would be required to report the aggregate value of
these paid expenses pursuant to ORS 244.060(5), if the value of what is received
in $50 or more on his 2020 SEI report.
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Tim Sekerak
August 8, 2019
Page 3

In addition, it is required that HDOT, as the source of these paid expenses, provide
in writing a detailed cost analysis of the value of what was received by
Representative Lively. This notice should be provided within 10 days after the date
the expenses are incurred. [ORS 244.100(1)]

If you have any additional questions regarding the application of Oregon
Government Ethics law please feel free to contact me directly.

Sincerely,

Ronald A, Bersin
Executive Director

RAB/th

*k**tDISCLAIMER*****

This staff advice is provided under the authority given in ORS 244.284(1). This opinion offers guidance on how Oregon
Government Ethics law may apply to the specific facts described in your request. This opinion is based on my understanding
and analysis of the specific circumstances you described and shoutd not be applied to circumstances that differ from those
discussed in this request.
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HEDRICK Tammy R * OGEC

From: Sekerak Tim <Tim.Sekerak@oregonlegislature.gov>

Sent: Tuesday, August 6, 2019 1:52 PM

To: HEDRICK Tarmy R * OGEC

Cc: RUTLEDGE Obie

Subject: FW: Hawaii Road Usage Charge Workshop Invitation to Representative John Lively -
October 10, 2019

Attachments: HiRUC INVITATIONS (PANEL) {Rep John Lively) - 7-31-19.pdf; HIRUC W5#1 PRELIM

AGENDA (part 2) .pdf

Hi Tammy, Rep Lively has been offered a trip at the State of Hawaii’s expense to visit their highway project. Could you
please response with your analysis of this offer in term of the gift exceptions that allow for a member to accept travel,
food and lodging well in excess of $50 under ORS 244.020(7)(b}(H}).

Thanks

Timothy G Sekerak
Chief Clerk

Oregon House of Representatives
State Capitol Building Ren H271
Salem, Ozegon 97301
503-986-1870

From: Rep Lively

Sent: Tuesday, August 6, 2019 1:10 PM

To: Sekerak Tim <Tim.Sekerak@oregonlegislature.gov>; Rutledge Obie <Obie.Rutledge @oregonlegislature.gov>
Subject: FW: Hawail Road Usage Charge Workshop Invitation to Representative John Lively - October 10, 2015

Hello Tim and Obie

Rep. Lively is interested in attending a conference hosted by the Hawaii Depart. Of Transportation(HDOT) on the Road
Usage Charge program which he has been involved in here. HDOT would reimburse all travel expenses. Attached and in
the email below is all the information we currently have on the conference. Would it be okay for Rep. Lively to attend
this conference and accept the reimbursement?

Thanks,

Andrew Hickerson

Legislative Aide

Rep. John Lively-HD 12 Springfield
503-986-1412
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hickera@oregonlegisiature.gov

(

..om: Urada, Scot T <scot.t.urada@hawail.gov>

Sent: Thursday, August 1, 2019 10:44 AM

To: Rep Lively <Rep.Johnlively@oregoniegislature.gov>

Cc: Travis Dunn <travis.dunn@dartagnanconsulting.com>

Subject: Hawaii Road Usage Charge Workshop Invitation to Representative John Lively - October 10, 2019

Dear Representative Lively,

The Hawaii Department of Transportation (HDOT) is planning to have our first of two workshops that is required of
a Federal grant that is funding our Hawaii Road Usage Charge (HIRUC) Demonstration project. As a part of
information sharing with other jurisdictions, the HDOT has committed to hosting a total of two workshops over the
3-year life of HIRUC.

We would like to invite you as a panel member and if you are able to attend, we ask if we could be notified by
August 9, T apologize for the short notice and if you need more time, please contact myself or Travis Dunn (copied
on this email).

Attached with the invitation letter is a copy of our initial workshop agenda for your reference and we hope to see you
herel

Thank you,
Scot Urada
( “'awaii DOT HiRUC Project Manager
J8.587.2222
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DAVID Y, IGE JADE T. BUTAY

GOVERNOR DIRECTOR
Deputy Bireclors
LYNN A.S. ARAKI-REGAN (
DEREK J. CHOW
ROSS M. HIGASHI
EDWIN H, SNIFFEN
STATE OF HAWAII iN REPLY REFER TO!
DEPARTMENT OF TRANSPORTATION
B89 PUNCHBOWL STREET HWY-SM 2.0764
HONOLULU, HAWAI| 56813-5097
July 31, 2019
The Honorable John Lively
Oregon State Legislature

900 Court Street, NE H-488
Salem, Oregon 97301

Dear Representative Lively:
Subject: Invitation to the 2019 Hawaii Road Usage Charge Workshop

The Hawaii Depariment of Transportation (HDOT) would like to extend an invitation to you as a

panel member in our 2019 Hawaii Road Usage Charge Workshop in Honolulu, Hawaii on :
October 10, 2019, and for an additional networking event on October 11, 2019. The Hawaii (
Road Usage Charge Demonstration project (HiIRUC) will conduct workshops pursuant to a

federal grant under the Surface Transportation System Funding Alternatives program for other
agencies and Hawaii stakeholders.

This workshop is intended as a peer-to-peer information exchange with the objective of
participants sharing:

s strategies used in public outreach and messaging,

e experiences in addressing public concerns related to Road Usage Charge (RUC) policies,
o approaches taken in addressing specific concerns from special interest groups,

» approaches in developing RUC policy or legislation, and '

» storjes of success or learning in RUC.

Targeted participants for this workshop would include legislators, councilmembers, agency
directors, or agency project managers involved in road usage charging. A copy of the proposed
draft agenda is being provided for your reference. Further information regarding the workshop

and networking event venues and other instructions will be transmitted to all attendees in the
coming weeks after confirming attendance.
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THE HONORABLE JOHN LIVELY HWY-SM 2.0764
July 31, 2019
Page 2

To help offset travel costs for HIRUC workshop participants serving as a panel member, the
HDOT will reimburse travel costs following normal U.S. Federal government rates and policies,
including coach class tickets booked in advance and per diem allowance for meals with
adjustments for workshop-provided meals (information can be found at

https://www federalpay.org/perdiem/2019/hawaii). The conference hotel will be the Sheraton
Waikiki and up to three nights will be paid on behalf of the attendee. Additional instructions will
be forthcoming in how to submit for travel cost reimbursements upon the completion of the
workshop.

To assist us in our planning, if you are able to attend this event, we kindly request you could
notify Scot Urada, HDOT Project Manager by Augnst 9, 2019, 'We hope that you are able to
make it and if there are any questions, please contact Scot Urada, HIRUC Project Manager
at (808) 587-2222 or Travis Dunn at (512) 576-4996. Alternatively, Scot Urada and

Travis Dunn can be reached by email at scot.t.urada@hawaii.gov and

travis.dunn(@dartagnanconsulting com, respectively.

Sincerely,

(e

JADE T. BUTAY
Director of Transportation

Attachment
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8:30am

9:00am

9:15am

9:40am

10:10am

10:45am

12:15pm

1:45pm

DRAFT Program
HiRUC Workshop: October 10, 2019
Stage Restaurant, Honolulu, Hi
Sign-in

Welcome and introduciions
Ed Sniffen, HDOT Deputy Director, Highways

State of affairs in transportation funding: What is happening around the U.5.?
Doug Shinkle, National Conference of State Legislatures

Road usage charging: What are the big issues for Hawaii? A conversation
Ed Sniffen, HDOT Deputy Director, Highways

HiRUC project background
Scot Urada, HDOT HIiRUC Project Manager
Angela Fogle, Federal Highway Administration STSFA Grant Manager

Legislative panel

Moderated by Doug Shinkle, National Conference of State Legislatures
Panelists to be announced

Lunch and speaker: Intersection of RUC and new mobility technology and policy

Agency perspectives on transportation funding

Moderated by Randal Thomas, Western Road Usage Charge Consortium
Administrator

Panelists to be announced
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2019 Best Practices Survey
Response Compilation

1 Executive Director's performance expectations are current, 8 6
2 |Executive Director's performance has been evaluated in the last year, 8 8
3 |Agency's mission and high-level goals are current and applicabie, 8 6
4 [Commission reviews the Annual Performance Progress Report, 8 6
5 Commission is appropriately involved in review of Agency's key communications. 8 8
6 {Commission is appropriately involved in policy-making activities. 5 1 5]
7 |Agency's policy option packages are aligned with its mission and goals. 5 1 6
8 |Commission members review all proposed budgets. 8 6
9  |Commission periodically reviews key financial information and audit findings. B 6
10 |Agency is appropriately accounting for resources. 8 6
11 |Agency adheres to accounting rules and cther relevant financial confrols. 8 6
12  |Commission members act in accordance with their roles as public representatives. 8 8
13  [Agency coordinates with others where responsibilities and interests overlap., 6 8
14 |Commission members identify and aftend appropriate {raining sessions. B 8
15 |Agency reviews its management practices to ensure best practices are utilized. 6 8

9

Totals

In my opinion, OGEC commissioners and staff members excel in serving and responding to the
public in a fimely manner and in a way that is consistent with OGEC's mission.

There Is no question but that the Cormmission functions well. There Is an appropriate separation
between day-to-day management -- the staff -- and governance handied by the nine
Commission mambers, Is there room for improvement? Sure, Always. But, overall and on
balance, the Commission strikes a good and proper balance between two aspects of its mission --
education of and enforcement about ~- Oregon ethics issues.

Favoerable
Taking care of business efficiently.

Great work product despite fight statutory fimeframes.

In my opinion, OGEC succeeds in pursuing the accomplishment of its mission in an exemplary
way, pariicularly relative to other siate agencies.

I have been in and arcund many state agencies over my 40 years of involvement in Oregon
government. Based on that experience, the Commission Is one of the best state agencies.

Good
| am impressed by the level of participation and our accompiishments.
Unknown

Excellent staff and commissioners who, overwhelmingly, behave in a non-partisan way
consistent with OGEC's mission.

As usual, media coverage affects results, mostly in the sense that many of the reporters
covering Commission processes don't understand what we do and how we do it under Oregon
law. Politics also affects our results, but, that said, my sense is that political issues don't
determine what we so or how we act.

nfa

The depth of discussion provides strong foundations for the conclusions drawn.
nfa
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Continual seff-examination and sensitivity to the comments of those who appear befors the
commission or who ofherwise contact the commission.

Not many specifics here, just a general sense — as well as my commitment - to continuing to
seek improvaments in what we do and how we act. As just one specific, | hope we can be

involved soon in updating the administrative rules under which we operate. They are not wholly
bad; they just need to be updated.

n/a
| have no ideas about how our performance could be improved.

Fill vacant staff position(s}.
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Trainers’ Report
August 23, 2019

This report covers the time period of July 15, 2019, through August 22, 2019.
Completion of training:

Multnomah County Drainage District — ORS 244 (Portland)

Oregon Health Authority — ORS 244 (Salem)

Portland Metro — ORS 244 (Portland)

Oregon Association of School Business Officials — ORS 244 (Bend)

International Visitor Leadership Program Indonesian Delegation — ORS 244
(OGEC)

Klamath County School District K12 - ORS 244 (Redmond)
Oregon Health Authority — QRS 244 (Salem)

Upcoming Trainings:

| Date Time Public Body (Topic) | Address

8/27/19 9:30 - 11:30 AM Oregon Health Oregon Department of Forestry
Authority — Oregon 2600 State Street, Building C
State Hospital Tillamook Room

(ORS 244) Salem, Oregon 97310

9/18/19 11:00 - 12:00 PM Oregon Health Human Services Building
Authority — New 500 Summer St. NE
Employee Orientation | Room 166

(ORS 244) , Salem, Oregon 97301

10/3 or Oregon Code Driftwood Shores Resort
10/4/19 Enforcement 88416 15t Ave
TBD Association (ORS 244) | Florence, OR 97439

10/16/19 | 11:00 — 12:00 PM Oregon Health Human Services Building
Authority — New 500 Summer St. NE
Employee Orientation | Room 166

(ORS 244) Salem, Oregon 97301

Oregon State Historic | North Mall Office Building
Preservation Office 725 Summer St. NE
(ORS 244) Salem, OR 97301




11/5119

Oregon Corrections
Enterprises Advisory
Council

(ORS 244)

Oregon Corrections Enterprises
In the Showroom

3691 State Street

Salem, Oregon 97310

11/12/19 | 11:00 — 12:00 PM

Oregon Health
Authority — New
Employee Orientation
(ORS 244)

Human Services Building
500 Summer St. NE
Room 160

Salem, Oregon 97301

Upcoming Conferences:

10/14 or
10/15/19
TBD

1:15 - 3:00 PM

Oregon Association for
Court Administration /
City of Milwaukie Court
Operations

Hilton Garden [nn
3528 Gateway Street
Springfield, Oregon 97477

Training Staff:

Tammy Hedrick
Monica Walker

503-378-6802
503-378-2011

tammy.r.hedrick@oregon.gov
monica.walker@oregon.gov




September 2019

Oregon Government Ethics Commission AdobeConnect Webinar Training Calendar

Monday Tuesday Wednesday Thursday Friday
2 3 a4 5 6
Email ggec.training@oregon.gov Gifts
to register for a webinar. 10:00 — 11:00 AM
9 10 11 12 13
Lobby Law New Employees: you're a
2:00-3:00 PM public official, now what!
10:00-11:00 AM
16 17 18 19 20
23 24 25 26 27
u/o & Executive Session
Conflicts of Interest 10:00-11:00 AM
2:00—-3:00 PM
30 Oct1l 2 3 4

COMMISSION MEETING

"z

et
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Executive Director’'s Report
August 23, 2019

Budget

0o

SE!

C
&

Other

2017-19 biennial budget

»  Currently projected with a $188,035.07 surplus.

= Expenditures through June, $108,882.35 spent per month at the
end of the biennium,

» General Fund Revenues have exceeded predictions, forecasted:
$30,000 for biennium; moneys collected to date, $60,486.50.

* Used current surplus budget to buy computers, software, paper and
letterhead, to reduce costs in the 2019-21 biennium,

2019-21 biennial budget
» Waiting on first report on 2019-21 biennium (July actuals).

Continuing to work on SEI non-filers from previous years.
All 2019 SEls are filed.

Completed recruitment for CS2 position; new employee starting 8/26/19.
Still learning “Workday”, the new HR system.

Lobbyist filings due for 1st quarter of 2019, 1 clients, 3 lobbyists. Filings
due for 2" quarter, 1 client, 2 lobbyists.

“Best Practices” survey completed.

Met with delegation comprised of eight women in government from
Indonesia on August 8. They were interested in transparency and
preventing corruption in government.

Secretary of State’s Audit Division is currently conducting a performance
audit on the Commission.
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