OFFICE OF THE SECRETARY OF STATE ARCHIVES DIVISION
LAVONNE GRIFFIN-VALADE STEPHANIE CLARK
SECRETARY OF STATE DIRECTOR
CHERYL MYERS 800 SUMMER STREET NE

SALEM, OR 97310
503-373-0701

DEPUTY SECRETARY OF STATE
AND TRIBAL LIAISON

NOTICE OF PROPOSED RULEMAKING

INCLUDING STATEMENT OF NEED & FISCAL IMPACT FILED
10/31/2024 1:33 PM

CHAPTER 603 ARCHIVES DIVISION

DEPARTMENT OF AGRICULTURE SECRETARY OF STATE

FILING CAPTION: Adoption of Presumptive Marijuana Testing Rules; Amendments to Correct Errors in Previous Rule
Filing
LAST DAY AND TIME TO OFFER COMMENT TO AGENCY: 11/29/2024 5:00 PM

The Agency requests public comment on whether other options should be considered for achieving the rule's substantive goals while reducing negative economic
impact of the rule on business.

CONTACT: DaNette Wernette 635 Capitol St NE Filed By:
971-453-2986 Salem,OR 97301 Sunny Summers
rulemaking@oda.oregon.gov Rules Coordinator
HEARING(S)

Auxiliary aids for persons with disabilities are available upon advance request. Notify the contact listed above.

DATE: 11/21/2024
TIME: 9:00 AM - 9:30 AM
OFFICER: Sunny Summers

REMOTE HEARING DETAILS

MEETING URL: Click here to join the meeting
PHONE NUMBER: 503-446-4951
CONFERENCE ID: 921054676

SPECIAL INSTRUCTIONS:

Meeting ID: 290 266 356 325

Passcode: CNhwyYj

+1 503-446-4951,921054676#

NEED FOR THE RULE(S)

Rules 603-048-1001, 603-048-8011, 603-048-8021, 603-048-8031, 603-048-8041 allow the Department to protect
public safety from high-THC agricultural products that exceed the legal THC limitation for hemp potency. ODA-licensed
hemp growers with ODA Hemp Grow Site licenses will be affected by the implementation of these rules both in meeting
the requirements for ODA visits to the grow sites and by any bad actors that are not meeting hemp license
requirements.

Failure to adopt the rules will result in ambiguity and lack of detailed guidance in current presumptive marijuana rules.
This includes how presumptive marijuana should be destroyed and how violations should be enforced, potentially

leading to inconsistent enforcement and oversight.
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The implementation of these rules will provide clarity in defining presumptive marijuana, outline the circumstances
warranting violations of ODA hemp licensure, and establish procedures for disposing of presumptive marijuana. It will
also update rule numbers to align with recent legislative changes, ensuring consistent and effective regulation and
enforcement.

Additionally these rules will correct a mistake in verbiage detailing the requirement for a LUCS prior to kief-related
activities, and testing requirements related to kief.

DOCUMENTS RELIED UPON, AND WHERE THEY ARE AVAILABLE

HB 4121 - Oregon Legislative website
OLCC rules - Secretary of state website

STATEMENT IDENTIFYING HOW ADOPTION OF RULE(S) WILL AFFECT RACIAL EQUITY IN THIS STATE

There is no anticipated affect to racial equity.

FISCAL AND ECONOMIC IMPACT:

The fiscal and economic impact of updating the hemp rules in Oregon can vary. Stricter testing and quality control
regulations can have short-term cost implications for growers and processors as they need to invest in preventative
measures and increased testing . However, in the long run, such rules can enhance the reputation of Oregon hemp
products, potentially leading to increased consumer trust and higher demand. Clarity and consistency in hemp
regulations can encourage investment and innovation in the industry. Businesses may need to invest in compliance-
related activities such as staff training, equipment upgrades, and procedural adjustments. This could lead to short-term
costs for businesses.

COST OF COMPLIANCE:

(1) Identify any state agencies, units of local government, and members of the public likely to be economically affected by the
rule(s). (2) Effect on Small Businesses: (a) Estimate the number and type of small businesses subject to the rule(s); (b) Describe the
expected reporting, recordkeeping and administrative activities and cost required to comply with the rule(s); (c) Estimate the cost
of professional services, equipment supplies, labor and increased administration required to comply with the rule(s).

(1) Identify any state agencies, units of local government, and members of the public likely to be economically affected
by the rule(s):

The Department expects that there will not be a significant effect on other state agencies or local government units.

(2) Effect on small businesses: (a) estimate the number and type of small businesses subject to the rule(s); (b) Describe
the expected reporting, recordkeeping and administrative activities and cost required to comply with the rule(s); (c)
Estimate the cost of professional services, equipment supplies, labor and increased administration required to comply
with the rule(s).

A) In 2024 to date, there are 178 growers. The department does not collect information from licensees on the size of
their businesses, but estimates that a majority of hemp businesses are considered small businesses.

B) The Department expects these costs to be minimal.

C) The Department estimates that the cost of professional service, equipment, supplies, labor and increased
administration to comply with the rule will be minimal.
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DESCRIBE HOW SMALL BUSINESSES WERE INVOLVED IN THE DEVELOPMENT OF THESE RULE(S):

Small businesses were involved in a RAC prior to the original passing of the original temporary version of these rules.

WAS AN ADMINISTRATIVE RULE ADVISORY COMMITTEE CONSULTED? YES

RULES PROPOSED:
603-048-0125, 603-048-1001, 603-048-8011, 603-048-8021, 603-048-8031, 603-048-8041

AMEND: 603-048-0125

RULE SUMMARY: Minor corrections to verbiage detailing the requirement for a LUCS prior to kief-related activities,
and testing requirements related to kief.

CHANGES TO RULE:

603-048-0125

Grower Licensure

(1) Only a grower licensed with the Department may produce industrial hemp except as exempted in OAR 603-
048-0100.91

(2) Industrial hemp may only be produced at grow sites and within production areas included on the grower
license except as exempted in OAR 603-048-0100.9

(3) A licensed grower may use any propagation method, including planting seeds from, or starts, or the use of
clones or cuttings, to produce industrial hemp.qT

(4) The Department shall make available to licensed growers information that identifies licensed agricultural
hemp seed producers from whom growers may purchase agricultural hemp seed.q]

(5) Each grow site or production area identified by the Department that is not included on the grower license is a
separate violation of section (2) of this rule.q[

(6) A licensed grower may trim industrial hemp produced by the grower without a handler license only if the
grower:q[

(a) Trims at the licensed grow site where the industrial hemp was produced;T

(b) Submits to the Department prior to beginning any trimming activities a valid land use compatibility statement
(LUCS) stating that trimming is permitted signed by the local county or government with jurisdiction over the
grow site; andql

(c) Complies with all requirements applicable to handlers for the production of usable hemp .9l

(7) A licensed grower may manufacture kief from industrial hemp produced by the grower without a handler
license only if the grower:q[

(a) Manufactures the kief at the licensed grow site where the industrial hemp was produced;

(b) Submits to the Department prior to beginning any trirmmingkief-related activities a valid land use compatibility
statement (LUCS) stating that kief manufacture is permitted signed by the local county or government with
jurisdiction over the grow site;1]

(c) Complies with all requirements and restrictions applicable to handlers for the production of hemp products and
commodities and all requirements and restrictions OLCC imposes on producers licensed under ORS 475.065 for
manufacturing kief in OAR Chapter 845, Division 25; andq

(d) Complies with all applicable testing requirements for kief in OAR 603-048-2300 ferkiefto 603-048-2500.9
(8) For a grow site that proposes or is licensed to trim or manufacture kief, if the Department receives written
notification from the jurisdiction where a proposed grow site or licensed grow site is located that the LUCS is
invalid or is no longer valid, the Department may require the applicant or licensee to obtain a new LUCS. If a new
LUCS is not submitted, the Department may deny or revoke the license. If the LUCS submitted states that the
proposed land use is prohibited in the applicable zone or otherwise fails to demonstrate that the proposed activity
is permitted, the Department shall revoke or deny the license.

(9) (a) A grower may only apply pesticides to industrial hemp or hemp items that are included on the Hemp
Program's guide list or approved by the Environmental Protection Agency for use on industrial hemp.q[

(b) A grower must comply with all applicable laws and rules regulating pesticides.q

Note: The Hemp Program's guide list for pesticides is available from the Department.

Statutory/Other Authority: ORS 561.190, ORS 569.445, ORS 571.260 - 571.348, ORS 633.511-633.996
Statutes/Other Implemented: ORS 571.260-571.348
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AMEND: 603-048-1001
RULE SUMMARY: Permanently adopts Presumptive Marijuana Violations rule.
CHANGES TO RULE:

603-048-1001

Presumptive Marijuana Violations

(1) Itis a Class | violation of these rules to:q

(a) Produce cannabis that is determined to be presumptively marijuana in accordance with OAR 845-026-41610
and the presumption is not rebutted in accordance with OAR 603-048-80161 to 603-048-80401.97

(b) Fail to timely-dispose of presumptive marijuanawithin a timeline specified by the Department, as required by
OAR 603-048-80261 or 603-048-80301.9

(c) Fail to permit or cooperate as described in OAR 603-048-0650 with an inspection to conduct presumptive
marijuana sampling as described in OAR 603-048-801081 by Department or its designee.q

(d) Fail to comply with a detainment, seizure, embargo, or disposal order issued as described in OAR 603-048-
80401.9

(e) Fail to timely-cemplycomply within a timeline specified by the Department with any other requirement in 603-
048-80161to 80461.97

(2) The Department may revoke, deny, or refuse to renew a grower's license if the grower commits any of the
violations listed in section (1) of this rule.q

(3) The Department shall revoke a person's hemp grower license or deny the person's hemp grower application for
a license if the person fails to comply with OAR 603-048-04200, including but not limited to if the cannabis
subject to detainment, seizure, embargo, or disposal notice or order is removed from the location identified in the
notice or order without prior permission from the Department.

Statutory/Other Authority: ORS 561.190, ORS 571.260-571.348, OL 20244, Ch-542ap. 16

Statutes/Other Implemented: ORS 571.260-571.348, OL 20244, Ch-542ap. 16
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ADOPT: 603-048-8011
RULE SUMMARY: Permanent adoption of Presumptive Marijuana rules.
CHANGES TO RULE:

603-048-8011

Presumptive Marijuana

(1) For the purposes of this Division, unless the context provides otherwise or section (2) of this rule provides an
alternative definition. the definitions in OAR 603-048-0010 apply.{

(2) In addition to the definitions in section (1) of this rule, the following definitions apply:1

(a) "Applicant" means a person, joint venture, or cooperative who has submitted an application for a grower
license to the Department.q

(b) "Good cause" includes, but is not limited to. when an action. delay, or failure to act arises from an excusable
mistake, surprise, excusable neglect, reasonable reliance on the statement of a party or agency relating to
procedural requirements, or from fraud, misrepresentation, or other misconduct of a party or agency participating
in the proceeding.q

(c) "OAH" means the Office of Administrative Hearings.q

(d) "Pre-harvest testing" means sampling and testing of growing cannabis by a laboratory or the Department
conducted in accordance with OAR 603-048-0600.9

(e) "Presumptive test" means testing conducted in accordance with OAR 845-026-4110.9

(f) "Licensee" means a person, joint venture or cooperative that produces industrial hemp and is licensed with the
Department as a grower under ORS 571.281.90

(3) In the Department's discretion, the Department or its designee may inspect and sample cannabis grown at a
licensed or proposed grow site or grown pursuant to a grower's license to conduct presumptive testing as
described in OAR 845-026-4110.9

(4) A licensed grower or applicant must permit Department staff, or its designee, to inspect and access all parts of
the grow site or proposed grow site, equipment, facilities, and any area where cannabis is grown pursuant to the
license and cooperate with such an inspection in accordance with OAR 603-048-0650(3).41

(5) Sampling for a presumptive test shall be conducted in accordance with OAR 845-026-4110.9

(6) The Department may detain, seize, or embargo all cannabis at a grow site if any sampling at the grow site
conducted pursuant to OAR 845-026-4110 contains total THC of 0.35 percent or more. Any such action shall be
conducted in accordance with OAR 603-048-0900.91

(7) Except for as specifically identified in OAR 603-048-8011 to 8041, the provisions of OAR 603-048-0010 to
603-048-2500 do not apply to OAR 603-048-8011 to 8041.91

(8) OAR 603-048-8011 to 603-048-8041 apply to sampling and testing conducted for purposes of presumptive
testing that occurred on or after July 15, 2024.

Statutory/Other Authority: ORS 561.190,571.260-571.348, OL 2024, Chap. 16

Statutes/Other Implemented: 571.260-571.348, OL 2024, Chap. 16
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ADOPT: 603-048-8021
RULE SUMMARY: Permanently adopts Notice of Detainment for Presumptive Marijuana rules.
CHANGES TO RULE:

603-048-8021

Notice of Detainment for Presumptive Marijuana

(1) The Department may detain, seize, or embargo all cannabis that is determined to be presumptive marijuana
pursuant to OAR 845-026-4110 in accordance with ORS 561.605 to 561.630.91

(a) If the licensee or person in possession of the subject cannabis does not request a hearing within the timeline
and manner described in written notification from the Department, withdraws a request for hearing, notifies the
Department or the administrative law judge that they will not appear, or fails to appear at a scheduled hearing, the
Department may summarily destroy or otherwise dispose of the cannabis, or summarily issue an order requiring
the licensee or person in possession to dispose of the subject cannabis in accordance with OAR 603-048-0640. (b)
A licensee may only rebut a finding that the cannabis is presumptively marijuana by conducting valid pre- harvest
sampling and testing that is performed by the Department in accordance with OAR 603-048-0600. Pre- harvest
sampling and testing that is not performed by the Department is insufficient to rebut a finding that the cannabis is
presumptively marijuana. The Department is not responsible for any costs for any pre-harvest testing.q

(A) To request sampling and testing for purposes of rebutting a finding that cannabis is presumptively marijuana,
within three (3) calendar days from the date the Department issued the notice of detainment, seizure, embargo a
grower must submit to the Department, a completed sampling request form provided by the Department that
includes:ql

(i) A written sampling request for THC analysis for each harvest lot, as identified by the harvest lot identifier, for
which the grower is requesting sampling and testing and the total number of harvest lots to be sampled and
tested:S

(i) A description of the location of the production area of each harvest lot, as identified by the harvest lot
identifier, including the GPS coordinates or address of the harvest lot; andil

(iii) A written description and visual depiction of each harvest lot to be sampled and tested such that the
production area for each harvest lot is apparent from a visual inspection of the premises and easily discernible
from other harvest lots.q

(B) Harvest lots or production areas sampled and tested by the Department in compliance with OAR 603-048-
0600 that pass testing under OAR 603-048-0600 may be released from detainment. The Department shall not
issue an order to destroy until the time to request sampling and preharvest testing has expired.q

(C) Cannabis that does not pass testing must be destroyed in accordance with 603-048-0640, except that when
requesting approval to dispose of the presumptive marijuana in accordance with OAR 603-048-0640(2)(a), the
licensee must submit the request at least two (2) calendar days, not including weekends and holidays, prior to
disposal vl

(2) Hearings g

(a) If a hearing is requested, as described in 603-048-8021(1)(a), the hearing and the order shall be issued as soon
as practicable and not later than the timelines set out in this rule, unless the reason for the delay is explained in the
final order.9

(A) A hearing held pursuant to a timely request shall be conducted within 11-20 calendar days of the request
unless: [

(i) the Department requests a postponement; orl

(i) the licensee requests a delay and the administrative law judge determines there is good cause or the
Department otherwise agrees to a postponement.

(B) The record shall be closed within 48 hours from the conclusion of the hearing.

(C) A proposed or final order must be issued by the administrative law judge within five (5) days, excluding
weekends and holidays, from the closing of the record unless the administrative law judge determines there is
good cause to delay the proposed or final order.q

(b) OAH may select a hearing date and notify the licensee and the Department in writing. The hearing date may be
changed with good cause. I

(c) OAH may serve and communicate with the licensee by electronic mail unless the licensee requests in writing
that service be accomplished by facsimile or regular mail. Service by e-mail is effective at the time a properly
addressed email is sent. For cases where final order authority is delegated to OAH, OAH shall also mail a copy of
the final order to the licensee.q

(d) Discovery and Exchange of Exhibits and Witness Lists. 9

(A) Witness information and documents or objects planned to be offered as evidence as described in OAR 137-
003-0566(1)(a)-(c) must be exchanged no later than three (3) calendar days before the hearing date unless there
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is good cause for delay.q

(B) Requests for production of documents to the Department are limited to the following:ql

(i) The licensee's application for the current license; 1

(i) Sampling and testing documentation for the cannabis subject to the disputed notice of detainment; (iii) Any
inspection report regarding the sampling and testing of the cannabis subject to the disputed notice of detainment
prepared by the Department or the Department's designee.ql

(C) Requests for admission and written interrogatories are limited to a total of 10 separate requests (each subpart
to count as a separate request).

(D) Depositions of Department witnesses, staff, or designees are not authorized.q

(e) Motions for summary determination are not available in contested case proceedings regarding notices of
detainment issued under this rule.q

(f) Afinal order issued by OAH that finds in the Department's favor shall require the licensee or person in
possession to dispose of the subject cannabis in accordance with OAR 603-048-0640 within ten (10) calendar
days from the date of the order unless extended in writing by the Department.q[

(3) A licensee subject to a detainment, seizure, embargo, or disposal order under this section must comply with
OAR 603-048-0900(4) except that the cannabis may be sampled by the Department for the purposes of pre-
harvest testing in accordance with this rule.q

(4) A licensee must dispose of presumptive marijuana ordered to be disposed of under this rule in accordance with
OAR 603-048-0640, except that when requesting approval to dispose of the presumptive marijuanain
accordance with OAR 603-048-0640(2)(a). the licensee must submit the request at least two (2) calendar days,
not including weekends and holidays. prior to disposal. The licensee must dispose of the presumptive marijuana by
the date the final order requires destruction unless extended by the Department in writing.q

(5) The Department does not offer collaborative dispute resolution regarding notices issued under this rule.
Statutory/Other Authority: ORS 561.190,561.605-561.620,571.260-571.348, OL 2024, Chap. 16
Statutes/Other Implemented: OL 2024, Chap. 16,571.263
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ADOPT: 603-048-8031
RULE SUMMARY: Permanently adopts Final Order of Disposal of Presumptive Marijuana rules.
CHANGES TO RULE:

603-048-8031

Final Order of Disposal of Presumptive Marijuana

(1) For presumptive marijuana that meets any of the following criteria, the Department may issue a final order
requiring destruction of all cannabis determined to be presumptively marijuana pursuant to OAR 845-026-
41109

(a) At least fifty percent of composite samples taken from mature plants test at or above ten percent total THC.q
(b) The average total THC among the composite samples taken from mature plants tests at or above ten percent.q
(2) A final order issued under this rule shall be appealable as an order in other than contested case order under
ORS 183.484.91

(3) A licensee may only rebut a finding that the cannabis is presumptively marijuana by conducting pre-harvest
sampling and testing that is performed by the Department in accordance with OAR 603-048-0600. Pre-harvest
sampling and testing performed by a laboratory is not sufficient to rebut a finding that the cannabis is
presumptively marijuana. The Department is not responsible for any costs for any pre-harvest testing.q

(a) To request sampling and testing for purposes of rebutting a finding that cannabis is presumptively marijuana.
within three (3) calendar days from the date of the notification in subsection (1) a grower must submit to the
Department, a completed sampling request form provided by the Department that includes: 9

(A) A written sampling request for THC analysis for each harvest lot, as identified by the harvest lot identifier, for
which the grower is requesting sampling and testing and the total number of harvest lots to be sampled and
tested:d

(B) A description of the location of the production area of each harvest lot, as identified by the harvest lot
identifier, including the GPS coordinates or address of the harvest lot; and{l

(C) A written description and visual depiction of each harvest lot to be sampled and tested such that the
production area for each harvest lot is apparent from a visual inspection of the premises and easily discernible
from other harvest lots.{

(b) Harvest lots or production areas sampled and tested by the Department in compliance with OAR 603-048-
0600 that pass testing under OAR 603-048-0600 may be released from detainment.q[

(4) The Department shall amend or withdraw a final order if a harvest lot or production area passes testing under
OAR 603-048-0600 and the grower complies with all requirements in this rule. A grower must destroy
presumptive marijuana in accordance with the destruction order if:q

(a) The presumptive marijuana does not pass testing under OAR 603-048-0600:1

(b) Valid test results are not provided to the Department by the deadline specified by the Department; orq

(c) The grower fails to comply with the requirements of this rule.q

(5) A licensee must dispose of presumptive marijuana ordered to be disposed under this rule in accordance with
OAR 603-048-0640, except that when requesting approval to dispose of the presumptive marijuanain
accordance with OAR 603-048-0640(2)(a). the licensee must submit the request at least two (2) calendar days,
not including weekends and holidays. prior to disposal. The licensee must dispose of the presumptive marijuana by
the date the final order requires destruction unless extended by the Department in writing.

Statutory/Other Authority: ORS 561.190,561.605-561.620,571.260-571.348, OL 2024, Chap. 16
Statutes/Other Implemented: OL 2024, Chap. 16, ORS 571.263
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ADOPT: 603-048-8041
RULE SUMMARY: Permanently adopts Compliance with Detainment, Seizure, Embargo, Disposal Notice or Order rules.

CHANGES TO RULE:

603-048-8041

Compliance with Detainment, Seizure, Embargo. Disposal Notice or Order

(1) A person subject to a detainment, seizure, embargo. or disposal notice or order based on a determination that
the cannabis is presumptive marijuana must ensure that the cannabis subject to the action are not removed from
the location identified in the notice of the action or subject to any harvesting, processing, or manufacturing
processes without written permission from the Department.q[

(a) A person subject to a detainment, seizure, embargo or disposal notice or order shall take all reasonable steps to
prevent theft or removal of the cannabis from the location identified in the notice of the action.{

(b) A person subject to a detainment, seizure, embargo, or disposal notice or order is strictly liable for any violation
of the notice or order, including removal of the cannabis from the location identified in the notice without
permission or direction from the person subject to the action.ql

(c) A person subject to a detainment, seizure, embargo. or disposal notice or order may submit a written request to
harvest, move, or take other action to preserve the cannabis pending a legal proceeding challenging the
proprietary of the order. The person may only take such action upon written permission from the Department and
subject to any requirements or restrictions imposed by the Department.q

(2) The Department shall revoke a person's hemp grower license or deny the person's hemp grower application for
alicense if the person fails to comply with section (1) of this rule, including but not limited to if the cannabis
subject to detainment, seizure, embargo, or disposal notice or order is removed from the location identified in the
notice or order without prior written permission from the Department.

Statutory/Other Authority: ORS 561.190,561.605-561.620,571.260-571.348, OL 2024, Chap. 16
Statutes/Other Implemented: OL 2024, Chap. 16, ORS 571.263
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