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JOSE CARBAJAL, CLAIMANT 
Natha~ Heath, Claimant 1 s Attorney 
Dennis. VavRosky, Defense Attorney 
Request for Review by·Claimant 
Cross Request by Employer . 

WCB 79-03751 
July 6, 1981 

Reviewed by Board Members Barnes and Mccallister. 

• • I • 

The· claimant seeks Board review of Referee Neal's order which· 
. granted an addition al 20% for· a total of 2 5% unscheduled pe rmanen i::. 
partial disabiliti and temporary total disability from N~vember 
29, 1979 to .March 13, 1980. Claimant contends the partial disa
bility awarded is inadequate. The employer/carrier cross-appeals 
tont~nding the, partial di~ability a~arded is excess iv~ and there 
is no basis for the temporaiy total.disability awarded. We agree 
with the ~mployer/carrier ~nd thus modify the Referee's order. 

Claimant, a farm worker, cornpen~ably inj0red his right shoul
der in 19?4~ The claim was closed, reopened for surgery and 
closed ·a second time by a Determination Ord~r dated July 20, 1978 
which awarded temporary· total disability and 5% unscheduled par-
tial disability.-. . 

W~ agree. that the Determ{nation Order i~ inadequate. Claim
ant's treating physician rated his physical impairm~nt at 10%. 
Claimant has a G~D and some community college but has only worked· 
at manual ,farm labor; Although claimant -can do· moderate work, his 

· inj~ry-forecloses·him from-doing- the most remunerative form of 
work he had done before, bucking sacks of _onions onto a· truck. 

On the other hand, the Referee's award is excessive. It sig
nificantli exceeds th~ exteht of physical impairment and is not 
justified by the social/vocational. evidence. Cla!mant's education 
suggests numerous job opportunities besides just farm labor. It 
is ~pparently a matter·of tlaimant's choice that his prior work 
experience has been oniy farm labor. And even in the ~rea of farm 
labor, claimant c~n still perform all the kinds of work he has 
done befoie with the.exception of bucking onions. 

Compared to other similar cases, the Board concludes that un
sched~led permanent partial dis~bility from loss of wage earni~g 
capa~it~ is 15%. ·.· 

W.e· find no basis in the record for the Referee's award of tem
pora iy fotal disability. There is no medical documentation·that 
claimant ·~as uhable to work during the relev~nt period. Dr. 
Gne~chtel states only that- claimant is partially disabled from en
gaging in some of his normal·work activities. This is not total 
disability. 

ORDER·· 

The ·Referee's order dated September 9, 1980 is modified. 

~lairnant is awarded is~ unscheduled permanent partial dis
ability; this awa.rd is in lied of all oth~ts. The Refeiee's· order 
that claimant b~ paid temporary total disability from November 29, 
1979 to March 13, 1980 is ieversed. 
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• JOSE CARBAJAL, CLAIMANT WCB 79-03751
■ Nathan Heath, Cla mant's Attorney July 6, 1981
Denn s.VavRosky, Defense Attorney
Request for Rev ew by Cla mant
Cross Request.by Employer
Reviewed by Board Members Barnes, and McCallister.

The claimant seeks Board review of Referee Neal's order which'
.granted an additional 20% for' a total of 25% unscheduled permanent
partial disability and temporary total disability from Novem.ber
29, 1979 to March 13, 1980. Claimant contends the partial -disa
bility awarded is inadequate. The employer/carrier cross-appeals
contending the;partial disability awarded is excessive and there
is no basis for the tem.porary total disability awarded. V7e agree
with the employer/carrier and thus modify the Referee's order.

Claimant, a- farm worker, compensably injured his right shoul
der in 1974. The claim was closed, reopened for surgery and 
closed a second time by a Determination Order dated July 20,.1978
which awarded temporary total disability and 5% unscheduled par
tial disability..

We agree that the Determination Order is inadequate. Claim
ant's treating physician rated his physical impairment at 10%.
Claimant has a GED and some community college but'has only worked
at manual farm labor,- Although claimant-can do-moderate work, his
injury■forecloses him from doing the most remunerative form of
work he had done before, bucking sacks of onions onto a' truck.

On the other hand, the Referee's award is excessive. It sig
nificantly exceeds the extent of physical impairment and is not
justified by the social/vocational, evidence. Claimant's education
suggests numerous job opportunities besides just farm labor. It
Is apparently a matter of claimant's choice that hisprior work
experience has been only farm labor. And even in the area of farm
labor, claimant can still perform all the kinds of work he has
done before with the .exception of bucking onions.

Compared to other similar cases, the Board concludes that un
scheduled permanent partial disability from loss of wage earning
capacity is 15%.

VJe find no basis in the record for the Referee's award of tem
porary total disability. There is no medical documentation 'that
claimant was unable to work during the.relevant period. Dr.
Gneuchtel states only that- claimant is partially disabled from en
gaging in some of his normal-work activities. This is not total
disability.

. ORDER
The Referee's order dated  eptember 9, 1980 is modified.

.Claimant is awarded 15%. unscheduled permanent partial dis
ability; this award is in lieu of all others. The Referee's-order
that claimant be paid temporary total disability from November 29,
1979 to March 13, 1980 is reversed.
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C. GATEWOOD, CLAIMANT 
Peter Hansen, Claimant's Attorney· 
Paul Roess, pefense Attorney 
Reque::;t for Review by SAIF 

'' WCB 80-06989 
July 6. ~981 

Reviewed by .Board. Members McCallister ~nd Lewis., 

The SAIF Corporation seeks Board review of Referee Wolff 1 s 
order which remanded claimant's aqaravation claim to it for 
acceptance_and~payrnent cif compens;~ion to Mhich she .is.entitled. 
The Referee·also assessed a penalty ag~inst SAIF in an a~ount 
equal to 15% of the unpaid medical bills and time loss 
compensation between May 1, 1980 and ·september 19, 1980. 

The Board, after de nova review, affirms and adopts the order 
of the Referee. 

--• 

ORDER 
· .. ', ,'• ··•'···" •;'=.,' •''\.' 

The Referee's order dated pecember 16, 1980 is affirmed. 

WILLIAM M. GOODSBY 
Paul Bocci, Defense Attorney 
Request for Review by Claimant 
Cross Request ~Y Employer 

·Reviewed by Board Members Barnes 

WCB 80-04202 
July 6, 1981 

and McCallister. 

The claimant seeks Board revi~w and the employer cross re
quests revi~w of Referee Nichols' order which affirmed the Deter
mination Order's .award of temporary disability, ·affirrn~d the em
ployer's denial io reopen the clai~ and a~arded cl~imant 16° for 
5% unscheduled permanent partial ai·sability for the injury. to his 
low back. · 

The Board, after de novo review, affirms and adopts'. the order 
of the Referee. 

ORDER 

The Referee's order dated- October 31, 1980 is affirmed. 

-2-
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WCB 80-06989
July 6, 1981ROZELLA C. GATEWOOD, CLAIMANT

Peter Hansen, Cla mant's Attorney
Paul Roess, Defense Attorney
Requ63t for Rev ew by SAIF

Reviewed by .Board, Members McCallister and Lewis

The RATP Comoretion seeks Roerd review of Referee Wolff* 

equal to 15% of the unpaid medical bills and time loss
compensation betw’een May 1, 1980 and  eptember 19, 1980.

of
The Board, after de novo review, affirms and adopts the order
the Referee.

' ORDER * ■
The Referee's order dated December 16, 1980 is affirmed.

WILLIAM M. GOODSBY
Paul Bocc , Defense Attorney
Request for Rev ew by Cla mant
Cross Request by Employer

Reviewed by Board Members Barnes

WCB 80-04202
July 6, 1981

and McCalliste:

The claimant seeks Board review and the employer cross re
quests review of Referee Nichols' order which affirm.ed the Deter
mination Order's .award of tem.porary disability, affirmed the em
ployer's denial to reopen the claim and awarded claimant 16° for
5% unscheduled permanent partial disability for the injury.to his
low back.

The Board, after de novo review, affirms and adopts, the order
of the Referee. , •

ORDER
The Referee’s order dated- October 31, 1980 is affirmed.
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DONAL. C. HOVATER, Claimant. 
Jerry Gastineau, Claimant's Attorney 
Roger Luedtke, Defense _Attorney 
Reauest for Rev.iew b_y Claimant 

WCB 80-03121,& 80-03122 
July-6, 1981 

Reviewed by Board· Members Mccallister and Lewis. 

The claimant seeks Board review 0f Referee Wolff's order whi6h 
affirmed the two· Determination Orders whe-reby. claimant \~as gr2nted 
temporary ~otal aisabili ty compensation only arid no award ·of 
permanent partial dis~bility. 

The Board,· after· de novo review, affirms._- and adop~s the order 
of· the Referee. 

ORDER 

The Referee's order dated October 28 ,· 1980 is aff irrnec. 
' . 

DELMAR C. JOHNSON, CLAIMANT 
Leslie Bush, Claimant's Attorney 
Ridgway Fo1ey,.Jr., Defense Attorney 
Request for Review by. Clai~ant · 

WCB 79-09216 
. Ju 1 y 6 , 1 981 

Reviewed by Bo~rd Meib~rs Mccallister and Lewis. 
. . 

Claimant seeks Board review of Referee Leahy's order which 
affirmed· the carrier's denial of. hts cla~~ t9r an alleged injury 
of July i1, 1979. · 

The Board, after <le novo review, affirms ~nd adopts t~e order 
of the Referee. · 

We note the d1screpancies between the Referee's account of the 
vacation "cruise~-ana what ac~u~lly took place. We ao not feel, 
however, that this significantly-changes the matter in claimant's 
favor. Cl~imant has failed, by a preponderance of·the evidence, 
to prove his case. · • 

ORDER. 

The Referee's order dated August 26, 198.0 and the supplernenta·l. 
order datea· December 15, 1980 are affirmed. 
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DONAL G. HOVATER, Cla mant
Jerry Gast neau, Cla mant's Attorney
Roger Luedtke, Defense Attorney
Request for Rev ew by Cla mant

WCB 80-03121,& 80-03122
July 6, 1981 .

Reviewed by Board Members McCallister and Lewis.

The claimant seeks Board review of Referee Wolff's order which
affirmed the two Determination Orders whereby, claimant was granted
temporary total disability compensation only and no award of
permanent partial disability. . ,

The Board,' after-de novo review, affirms, and adopts the order
of the Referee.

ORDER . ■
The Referee's order dated October 28,’ 1980 is affirmed.

DELMAR C. JOHNSON, CLAIMANT' WCB 79-09216
Lesl e Bush, Cla mant's Attorney July 6, 1981
R dgway Foley,.Jr., Defense Attorney
Request for Rev ew by Cla mant

Reviewed by Board Members McCallister and Lewis.

Claimant seeks Board review of Referee Leahy's order which
affirmed.the carrier's denial of. claim for an alleged injury
of July 11, 1979. 

The Board, after de novo review, affirms 'and adopts the order
of the Referee. ’ ' '

We note the discrepancies between the Referee's account of the
vacation "cruise" and what actually took place. We do not feel, 
however, that this significantly changes the matter in claimant's
favor. Claimant has failed, by a preponderance of-the evidence,
to prove his case. • '

ORDER
The Referee's order dated August 26, 1980 and the supplemental,

order dated December 15, 1980 are affirmed.
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J; KANNA, CLAIMANT 
David Hittle, Claimant's Attorney 
SAIF Corp Legal, Defense Attorney 
Request for Review by Claimant 

WCB 80-07794 
July 6, 1981 

Reviewed by Board Members Mccallister and Lewis. 

The claimant seeks Board review of Referee Eraverman's order 
which affirmed the SAIF Corporation's denial of claimant's alleged 
back condition. 

The Board, after de nova review, affirms and adopts the order 
of the Referee. 

ORDER 

The Referee's order dated December 23, 

ELIZABETH KOLANDER, CLAIMANT 
Nick Nylander, Claimant's Attorney 
Frank Moscato, Defense Attorney 
Request for Review by Employer 

1980 is affirmed. 

WCB 80-03870 
July 6, 1981 

Reviewed Sy Board Members Barnes and Mccallister. 

The employer seeks Board review of Referee Daron's order 
which awarded claimant a total·of 35% unscheduled permanent par
tial disability~ The employer contends the extent of claimant's 
disability is minimal and the award is excessive. We a9ree. 

The 24-year-old claimant cornpensably injured her low back 
July 9, 1979 loading veneer into a dryer. The claim was closed by 
a Determination Order which awarded 5% unscheduled permanent par
tial disability. D~. Stainsby, neurologist, .rates claimant's im-
pairment as minimal. Claimant has two years of college but has 
limited work experience. Claimant, as the Referee put it, "un
realistically" applied for jobs since the injury which require 
skills she testified she does not have. In sum, we find claimant 
has significant aptitudes and adaptability for reemployment and 
only minimal physical disability. 

. . 
Considering all relevent factors 2nd comparing claimant's 

case with similar cases~ the Board finds claimant to be 15% dis
abled. 

ORDER 

The R~feree's order dat~d November 7, 1980 is modified. 

It is order~d that claimant is awarded 48° for 15% unsched
uled permanent partial disability. This ·award is in lieu of all 
previous a1,yard_s. 

Claimant's attorney is awarded 25% of the increased compensa
:ion awarded by this order over that awaided by the Determination 
,Jrder. 

The remainder of the Referee 1 s order is affirmed •. 

-4-

BETTY J; KANNA, CLAIMANT WCB 80-07794
Dav d H ttle, Cla mant's Attorney . . July 6, 1981
SAIF Corp Legal, Defense Attorney
Request for Rev ew by Cla mant

• Reviewed by Board Members McCallister and Lewis.

The claimant seeks Board review of Referee Braverman’s order
which affirmed the  AIF Corporation's denial of claimant's alleged
back condition.

The Board, after de novo review, affirms and adopts the order
of the Referee.

ORDER
The Referee’s order dated December 23, 1980 is affirmed.
ELIZABETH KOLANDER, CLAIMANT WCB 80-03870
N ck Nylander, Cla mant's Attorney July 6, 1981
Frank'Moscato, Defense Attorney
Request for Rev ew by Employer
Reviewed by Board Members Barnes and McCallister.

The employer seeks Board review of Referee Daron's order
which awarded claimant a totalof 35% unscheduled permanent par
tial disability. The employer contends the extent of claimant's
disability is minimal and the award is excessive. We agree.

The 24-year-old claimant compensably injured her low back
July 9, 1979 loading veneer into a dryer. The claim was closed by
a Determination Order which awarded 5% unscheduled permanent par
tial disability. Dr.  tainsby, neurologist, .rates claimant's im-
•pairment as minimal. Claimanthas two years of college but. has
limited work experience. Claimant, as the Referee put it, "un
realistically" applied for jobs since the injury which require
skills she testified she does not have. In sum, we find claimant
has significant aptitudes and adaptability for reemployment and
only minimal physical disability.

Considering all relevant factors and comparing claimant's
case with-similar cases, the Board finds claimant to be 15% dis
abled.

ORDER .
The Referee's order dated November 7, 1980 is modified.

It is ordered that claimant is av/arded 48° for 15% unsched
uled permanent partial disability. This award is in lieu of all
previous awards,

Claimant's attorney is awarded 25% of the increased com.pensa-
rion awarded by this order over that av/arded by the Determination
•Order.

The remainder of the Referee's order is affirmed.
-4-
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L·. LaMARSH, CLAIMANT 
Roger Wallingford, Claimant 1 s Attdrney 
SAIF Corp Legal, Defense Attorney 
Request'fo~ Review·by Claimant 

WCB 80-05800 
.. July 6, 1981 

Reviewed by Board Members·McCallister and Lewis. 

The claimant seeks Board review.of Referee Braverman's order 
which granted him an award of 24° for 7.5% unscheduled right 
shoulderi neck, upper and lower back. disability. Claimant 
contends this award is inadeqOate. 

The Board, after de novo review, affirms and adopts the ·ord~r 
of the Referee. 

ORDER 

The Referee's order dated January 7, 1981 is affirmed . 

CHARLES McGHtE, CLAIMANT 
Harold W. Adams, Claimant's Attorney 
Roger Warren, _Deferise Attorney 
Request fo~ Review by Employer 

.. _. 
. WCB 78-09025 
July 6, 1981 

Reviewed by Board Members Barnes and Mccallister. 

The employer/carrier seeks Board review of Referee Foster's . 
order which set aside the denial of an aggravation claim, orde~ed 
payment of temporary total disability and.assessed a penalty. 
(The claimaht ·appealed.and the employer/carrier crossrappealed. 
Claimant's appeal was dismissed by the Board March 9, 1981. The 
cross-appeal is therefore the only matter befo;e the Board.) we· 
affirm the ord~red_ temporary total disability and the penalty7 we 
reverse the Referee's acceptance of the ag~r~v~tion claim. 

The 47-year-old claimant compensably injur~d his low back, 
involving his left knee, November 13, 1974~· The claim was closed 
by Determination Order dated May 10, 1976, awarding temporary to
tal disability only. 

Claim~nt quit work June 9, 1978 contending that driving a 
rigid suspension dump truck aggravated his back condition. Claim
ant did -not se~k medical attention until July.31, 1978 when he 
appeared at Dr. Melgard's office complaining of b~ck, leg and 
ankle pai~ from having fallen down four or five days earli~r. 
Claimant· reported his left leg went out on him and he fell down 
some stairs. Dr. Melgard reported claimant had a broken ankle and 
his back condition was symptomatic. Claimant was hospitalized in 
tra9tion August 1, 1978 to August 5, 1978 and a ·cast was put on· 
his ankle; · 

-5-

m JOHN L-. LaMARSH, CLAIMANT
Roger Wall ngford, Cla mant's Attorney
SAIF Corp Legal, Defense Attorney
Request'for Rev ew by Cla mant

WCB 80-05800
.July 6, 1981

Reviewed by Board Members McCallister and Lewis.

The claimant seeks Board review of Referee Braverman’s order
which granted him an award of 24® for 7.5% unscheduled right
shoulder> neck, upper and lower back, disability. Claimant
contends this award is Inadequate.

The Board, after de novo review, affirms and adopts the order
of the Referee.

ORDER

The Referee's order dated January 7, 1981 is affirmed.

CHARL S McGH  , CLAIMANT
Harold W. Adams, Cla mant's Attorney
Roger Warren, Defense Attorney
Request for Rev ew by Employer

WCB 78-09025
July 6, 1981

Reviewed by Board Members Barnes and McCallister.

The employer/carrier seeks Board review of Referee Foster's
order which set aside the denial of an aggravation claim, ordered
payment of temporary total disability and assessed a penalty.'
(The claimant appealed and the employer/carrier crossrappealed.
Claimant's appeal was dismissed by the Board March 9, 1981. The
cross-appeal is therefore the only matter before the Board.) We
affirm the ordered, temporary total disability and the penalty? we 
reverse the Referee's acceptance of the aggravation claim.

The 47-year-old claimant compensably injured his low back,
involving his left knee, November 13, 1974.' The claim was closed
by Determination Order dated May 10, 1976, awarding temporary to
tal disability only.

Cla
rigid su
ant did
appeared
ankle pa
Claimant
some sta
his back 
traction
his ankl

imant quit work June 9, 1978 contending that driving a
sponsion dump truck aggravated his back condition. Claim-
not seek medical attention until July.31, 1978 when he
at Dr. Melgard's office complaining of- back, leg and
in from having fallen down four or five days earlier.
reported his left leg went out on him and he fell down

irs. Dr. Melgard reported claimant had a broken ankle and
condition was symptomatic. Claimant was hospitalized in
August 1, 1978 to August 5, 1978 and a cast was put on
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request for ciairn reopening was made by Dr. Melgard Aug
ust 2, 1978. T~e carrier did not respond uritil Octobet 9, 1978 
~hen it- issued a denial. Claimant was not paid temporary total 
disability durinq the interim. The Board agrees with the Referee 
thit temp~rary t;tal disability should have been paid from August 
2, 1978 to October 9, 1978. The Board further agrees that a 20% 
penalty is ~arranted because of the failure to pay interim compen
sation and the failure to deny in a timely manner. 

Turning to th2 question of claimant's aggravation clsi~, 
there are two comoorients to it--a worseninq-of claimant's back 
condition from hi;. 1974 ·injury, and his br;ken ankle su9posedly 
caused by leg weakne~s caused by the back condition. In resolving 
th~se conditions, the Referee apparently did not regard claimant's 
credibility as a part of the decisional process in this case. 
Rather, the Referee focused only on medical evidence: "The only 
r.,edical evidence we have in this case is Dr. Melgard 1 s." However, 
claimant's credibility is here important because a high percentage 
of Dr. Melgard 1 s reports are only a statement of th~ history he 
obtained from clei.rnant. See Evelyn LaBella, WCE Case Nos. 
79~06120, 79-06121, 79-08172 and 79-08940 (Order on Review, April 
24, 1981) at page 6: "A doctor repeating a worker's story does 
not add anything to the .worker I s story ·in the sense of be i n9 any 
medical ?erificat~on of that story." 

In assessing claimant 1 s credibility, we find major discrep
ancies in the record. A chronology of events·is in order. 

November 13, 1974: Claimant's original injury. 

Sometime in 1976: Claimant testifies his truck was hit by a trac
tor and "like to 'broke my ne.ck.f' 

Sometime in 1977: . Claimant fell six feet onto a grave~ surface 
but filed no claim and sought no medical attention. 

March 28, 1977: Claimant is.cited for driving under the influence 
of intoxicants (DUI). 

Aoril 16, 1977:. Claimant has one car accident, breakir.9 four 
ribs. DUI citation with a blood/alcohol content of .303, more 
than.three times the legal limit. 

APril 1978: Claimant went to work driving dump truck. 
. . 

June 9, 1978: Claimant quit• work, claiming too much p~in. 

June 10, 1978: .Cla~mant is again cited for DUI. 

July ~6-27, 1~78: Claimant fell down some stairs, giving rise to 
ti11.s cla.1rn. 

~ulv 31, 1978: Cl~imant w~nt to Dr. Melgard and an aggravation 
cla'im was filed August 2, ·1978 . 

. -6-

The request for claim reopening  as made by Dr. Melgard Aug
ust 2, 1978, The carrier did not respond until October 9, 1978 
when it-issued a denial. Claimant was not paid temporary total
disability during the interim. The Board agrees with the Referee
r.hat temporary total disability should have been paid from August
2, 1978 to October 9, 1978. The Board further agrees that a 20%
penalty is v/arranted because of the failure to pay interim compen
sation and the failure to deny in a timely manner.

Turning to the question of claimant’s aggravation claim,
there are two components to it--a worsening-of claimant's back 
condition from his-1974 injury, and his broken ankle supposedly
caused by leg weakness caused by the back condition. In resolving
these conditions, the Referee apparently did not regard claimant's
credibility as a part of the decisional process in this case. 
Rather, the Referee focused only on medical evidence: "The only
medical evidence we have in this case is Dr. Melgard’s." tiowevec,
claimant's credibility is here important because a high percentage
of Dr. Melgard's reports are only a statement of the history he
obtained from claimant.  ee Evelyn LaBella, WCE Case Nos.
79-06120, 79-06121, 79-08172 and 79-08940 (Order on Review, April
24, 1981) at page 6: "A doctor repeating a worker's story does
not add anything to the,worker's story in the sense of being any
medical verification of that story."

In assessing claimant's credibility, v/e find major discrep
ancies in the record. A chronology of events is in order.

November 13, 1974: Claimant's original injury.

 ometime in 1976; Claimant testifies his truck was hit by a trac
tor and "like to broke my neck."

 ometime in 1977: Claimant fell six feet onto a gravel surface
but filed no claim and sought no medical attention.

March 28, 1977 ; Claimant is.cited for driving under the influence
of intoxicants (DUI).

April 16, 1977: Claimant has one car accident, breaking four
ribs. DUI citation with a blood/alcohol content of .303, more
than, three times the legal limit.

April 1978: Claimant went to work driving dump truck.

June 9, 19 78 : Claimant quit' work, claiming too much pain.

June 10, 1978: .Claimant is again cited for DUI.

July 26-27, 1978; Claimant fell down some stairs, giving rise to
this claim.

vTuly 31, 1978: Claimant went to Dr. Melgard and an aggravation
claim was filed August 2, ‘ 1978.

-6-











       
         

           
           
            

            
         

            
            
          

        

         
           

        

          
          
      

          
           
            

          
           
             
             

      
          

        
          
         

      
       
        

      
       
     
         

        
     

  

     
   

    
    

  
     

   
    

   

  

 
   

  

     
 

    

          
           

      

testified under· oath he had no alcohol problem. 
This is inconsistent with three convictions for driving under the 
influence in a little more than iwo years. · Claimant testified he 
worked from April 1978 to June 9, 1978 driving a dump truck. 
Claimant told doctor Melgard he had been driving the tru_ck for a 
year. In fact, claimant did not work from October·l977 to April 
1978. Claimant testified- that his cirl.friend drove him the even
ing he fell down the stairs. H~ toia Dr. Melgara he walked. 
Claimant testified he had not been in any. tavern fights. Later ir. 
testimony he admits he had been in 1'little scrapestt in taverns. 
In fact, one medical report found nihe nasa~ fractures·. 

Dr. Harwood's report stated, 11 When the patient entered the 
examir.ing room, he had a-slight 1 limp 1 favoring the left leg. He 
was observed after departing the building without a limp." 

The Board finds too many discrepancies in claimant's'testi
rnony to make him a cr~dible witness. Therefore, medical opinions 
based on claimant's history aie not persuasive. 

We look only at the ·objective medical evidence to determine 
if. there was a worsening of claimant's back condition or if claim
ant's fall and ankle injury were ca~sed by his back condition. No 
medical 'evidence documents give away weakness in cla_imant I s leg as 
a result of his 1974 back injury. Lf any weakness existed, claim
ant did not mention it to any doctor between his injury in 1974 
and his July 26-27, 1978 fall that gave iise to this claim. The 
give-away-weakness theory depends entirely on claimant's credibil
ity, about which .we have doubts: Given claimant's several drunk 
drivi,ng convictions, there· is another possible explanation for 
falling down. The Boaid is not persuaded that claimant's fail and 
resulting ankle injury were caused by claimant's 1974· back injury. 

On the question of whether claimant 1 s back condition has wor
sened, a comparison of medical reports dated February 4, 1975, 
February 27, 19i6 and July 7, 1979 reveals that objective examin~
tiori resuits are substantially the same in all reports. To the 
-extent that more recent reports show an overall worsened condi
tion, for· example, Dr. Harwood's restriction of claimant to light 
work, this is based in large part on claimant's ankle injury from 
his fall, which we have f6und to be noncompensab]e. We find ~o 
objective medical evidcnC(J th.:it cstuhlishes cJ.ai.m.:int's b.:ick condi
tion has worsened. 

.ORDER 

The Referee's order dated July 28, 1980 is affirmed 1n part 
and reversed in part. 

That part of the Referee's order directing payment of tempor
ary .total disability and; a 20% penalty is affirmed .. That part of 
the Referee's order finding that claimant's back condition has 
worsened and his leg i'njury is compensable is revers'ed. 
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Claimant testified under- oath he had no alcohol problem.
This is inconsistent with three convictions for driving under the 
influence in a little more than two years. 'Claimant testified he
worked from April 1978 to June 9, 1978 driving a dump truck. 
Claimant told doctor Melgard he had been driving the truck for a
year. In fact, claimant did not work from October 1977 to April
1978. Claimant testified' that his girl-friend drove him the even
ing he fell down the stairs. He told Dr. Melgard he walked'.
Claimant testified he had not been in any- tavern fights. Later in
testimony he admits he had been in "little scrapes" in taverns.
In fact, one medical report found nine nasal fractures'.

Dr. Harwood's report stated, "When the patient entered the
examining room, he had a-slight 'limp' favoring the left leg. .He
was observed after departing the building without a limp."

The Board finds too m.any discrepancies in claimant' s ' testi
mony to make him. a credible witness. Therefore, medical opinions
based on claimant's history are not persuasive.

We look only at the 'objective medical evidence to determine
if. there was a worsening of claimant's back condition or if claim
ant's fall and ankle injury were caused by his back condition. No
medical ’evidence documents give away weakness in claimant's leg as
a result of his 1974 back injury. I-f any weakness existed, claim
ant did not mention it to any doctor between his injury in 1974
and his July 26-27, 1978 fall that gave rise to this claim. The
give-away-weakness theory depends entirely on claimant's credibil
ity, about v;hich .we have doubts. Given claimant's several drunk
driving convictions, there is another possible explanation for
falling down. The Board is not persuaded that claimant's fall and 
resulting ankle injury were caused by claimant's 1974' back injury.

On the question of whether claimant
sened, a comparison of medical reports d
February 27, 1976 and July 7, 1979 revea
tion results are substantially the same
-extent that more recent reports shov.^ an
tion, for'example. Dr. Harv;ood's restric
work, this is based in large part on cla
his fall, which we have found to be none 
objective medical evidence that ostablis
tion has worsened.

.ORDER

's back condition has wor-
ated February 4, 1975,
Is that objective examine-
in all reports. To the 
overall worsened condi
tion of claimant to light
imant's ankle injury from 
ompensab.le. We find no
lies claimant's back condi-

The Ref
and r eve r sed

Tha t pa
a ry ■teta 1 di
the Refe ree '
worsened and

ree's order dated July 28,
in part.

1980 is affirmed in part

That part of the Referee's order directing payment of tempor
ctal disability andi a 20% penalty is affirmed., That part of

order finding that claimant's back condition has
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L. PETERSON, CLAIMANT 
Stephen Frank, Claimant's Attorney 
SAIF Corp Legal, Defense Attorney· 
Request for Review •bY SAIF 

I_ 

WCB 79-06703 
July 6, 1981 

Reviewed by Board Members McC~llister and Lewis. 

The SAIF Corporation seeks ·Board revi~w of Referee W,illiams 1 

order which awarded 64° for 20% unscheduled permanent partial 
disability for claimant's right shoulder and neck condition. 

The Board, after a~ nova review, affirms and adopts the order 
of the Referee. 

ORDER 

The Referee-'s order dated November 19, 1980 is affirmed. 

LYLE E. PETTY, CLAIMANT 
Harold W. Adams, Claimant's Attorney 
Mary T. Danford, Defense Attorney 
Request for Review by Claimant 

Reviewed bi Board ~embers Barnes and Lewis. 

WCB 80-07089 
July 6, 1981 

The claimant seeks Board review of Referee Danner's order 
which denied the relief requested by claimant. The issue on 
appeal is .claimant's entitlement to furth~r comp~nsation for 
temporary total disability alleging he was not medically 
stationary. 

· The Board, after de nova ·review, affirms and a~opts the order 
of the Referee. 

ORDER 

.The Referee's- order .dated December 10, 1980 is affirmed. 

ELMER W. PETZ, CLAIMANT 
J.- David Kryger, Claimant's Attorney 
Paul Bocci, Defens·e Attorney 
Request for Review by ~mployer · 

Reviewed by the Board en bant. 

WCB 79~01374 
July 6, 1981 

The employer seeks Board re~iew of Referee Nichols' order 
wh ch granted claimant an award of permanent total·~isability 
"s nee the Opinion and Ord er which- was issued in 197 5." _ ' . 

Claimant suffered an industrial injury in September' 1969 
while ereployea as 2 rnillwri9ht. The injury was dia~nosed faS acute 
lumbosacral strain. Claimant suffered a second_inju.ry on 
September 19, 1971 and· has not returned. to ga infu.1 ·· empl~ymen t ~. 
since. ., 
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DOROTHY L. PETERSON, CLAIMANT
Stephen Frank, Cla mant's Attorney
SAIF Corp Legal, Defense Attorney
Request for Rev ew by SAIF

WCB 79-06703
July 6, 1981

Reviewed by Board Members McCallister and Lewis.

The  AIF Corporation seeks 'Board review of Referee Williams'
order which awarded 64® for 20% unscheduled permanent partial
disability for claimant's right shoulder and neck condition.

The Board, after de. novo review, affirms and adopts the order
of the Referee. • .

ORDER
The Referee's order dated November 19, 1980 is affirmed.

LYLE E. PETTY, CLAIMANT WCB 80-07089
Harold W. Adams, Cla mant's Attorney July 6, 1981
Mary T. Danford, Defense Attorney
Request for Rev ew by Cla mant
Reviewed by Board Members Barnes and Lewis.

The claimant seeks Board review of Referee Danner's order
which denied the relief requested by claimant. The issue on 
appeal is .claimant's entitlement to further compensation for
temporary total disability alleging he was not medically
stationary.

The Board, after de novo review, affirms and adopts the order
of the Referee.

ORDER

The Referee's order dated December 10, 1980 is affirmed.
WCB 79-01374
July 6, 1981

ELMER W. PETZ, CLAIMANT
J. Dav d Kryger, Cla mant's Attorney
Paul Bocc , Defense Attorney
Request for Rev ew by Employer
Reviewed by the Board en banc.

The employer seeks Board review of Referee Nichols' order
which granted claim.ant an award of permanent to tal • d i sabi 1 i ty
"since the Opinion and Order v;hich- v/as issued in 1975."

Claimant suffered an industrial injury in  eptember' 1969
'while em.ployed as a millwright. The injury v/as diagnosed as acute
lumbosacral strain. Claimant suffered a second ^ inju.ry on
 eptember 19, 1971 and'has not returned to gainful 'employment
since.

-8-



           
          

       
            
          

          
        

          
           
           
            

        
         

        
 

    
    

    
     

    
   

    
     
     
     

   

  
    

   
   
  
  

 
   
    
    

   
     

     
     

   
    

   
    

    
   

         
           
          

        
         

           
           
            

  

           
            
            
            

          

          
         

         
           

          
 

        

   

the years the claim has been reopened several times with 
the last De~ermination Order aivinc claima~t a total award of 75% 
unscheduled disability. Claiiant ~ppealed the last Determination 
Order and, after a hearinq in 1975, Referee Johnson, by an brder 
dated April 14, 1975 granted claimant.an award for permanent total 
disability. In 1979 the employer petitioned to hav~ ·claimant's 
permanent total· disability award reevaluated. The Board, by an 
Own Motion Determination dated Februarv 2,.1979, found claimant 
was not permanently and totally disablec and or2nted .him an award 
of 80% unscheduled disability in iieu of prior awards. This case 
was befor~ the Referee on ~lairnant's request for a heering on the 
Board's Own Motion Determination. The Referee, in findino 
claimant perm2.nent.ly totally disabled since 1975, was in effect 
saying the Board.'s 1979 Own Motion Determination was erroneous. 
We disagree. 

In December 1978 Dr. Specht reported that he examined 
claimant and found his gait and station were normal and found no 
deformities of the lumbar spine.· Claimant told Dr. Specht he was 
willing to return io work if guaranteed his in~ome would not be 
less than his compensation and social security berefits. Or. 
Specht found claiman~ was not permanently arid totally disabled and 
was capable of vocational rehabilitation.' Cl~irnant was restricted 
to wor~ requiring no bendin~, stooping or lifting.over 35 p~unds. 
Dr. Specht. was provided .with the films taken of claimant which 
were introduced at the hearing and still found claimant was not 
~ermanently and totally disabled.~ 

Dr. Kovachevich, on April 2, 1980, reported that claimant 
could not ieturn to full-time h~avy manual labor. Dr. Tsai, on 
July 10, 1980, found claimant could not return to gainful 
employment. The films presented show claim~nt assisting in 
~arious l~bor endeavors in the construction of his new house. 

Claimant ii 54 years of a~e with a seventh grade education 
with extra schoolino in diesel and weldino. Most of his work has 
been as a millwriah~, but he has also bee~ an auto mecha~ic, 
machinist· and truck driver. 

Claimant testified he can only sit 1/2 hour, walk .one mile on 
soft ground and only one b)ock on hard surfaces. He goes huntin9 
and fishing four or five time~ a year. De testified that on b~a 
days he 1ies qown four to six hours. 'J'he films showino claimant 
constructing a house must have been taken on a good day. 

The Board concludes, b~s~d on a prepond~rance of th~ ev~dence 
presented, that claimant is not perrn~nently and t6tally disable2. 
The Referee calls Dr. Tsai the claimant's treating_physician, but 
Dr. Tsai had not treated claimant for .seven yea~s. Claimant, in 
essence, has no active treating physician and is receiving no 
medical treafQent. 

The award of 80% unscheduled disability is hereby reiMs~ated. 

IT IS SO ORDERED. 

-9-

Over the years the claim has been reopened several times with
the last Determination Order giving claimant a total award.of 75%
unscheduled disability. Claimant appealed the last Determination
Order and, after a hearing in 1975, Referee Johnson, by an order
dated April 14, 1975 granted claimant-an award for perm.anent total
disability. In 1979 the employer petitioned, to have claimant' s
permanent total' disability award reevaluated. The Board, by an
Own Motion Determination dated February 21979 , ■ found claimant
was not permanently and totally disabled and granted .him an award
of 80% unscheduled disability in lieu of prior av;ards. This case
v/as before' the Referee on claimant's request for a hearing on the
Board's Ov;n Motion Determination. The Referee, in finding
claimant permanently totally disabled since 1975, was in effect
saying the Board's 1979 Own Motion Determination v.’as erroneous.
We disagree.

In December 1978 Dr.
claimant and found his gai 
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v;as capable of vocational
to work requiring no bendi
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s incom^e would not he
rity benefits. Dr.
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ound claim,ant was, not

Dr. Kovachevich, on April 2, 1980, reported that claimant
could not return to full-time heavy manual labor. Dr. Tsai, on
July 10, 1980, found claim.ant could not return to gainful
employment. The films, presented show claimant assisting in
various labor endeavors in the construction of his new house.

Claimant is' 54 years of age with a seventh grade education
with extra schooling in diesel and welding. Most of his _work has
been as a millwright, but he has also been an auto mechanic,
machinist'and truck driver.

Claimant testified he can only sit 1/2 hour, walk.one mile on
soft ground and only one bJ.ock on hard surfaces. Pie goes hunting,
and fishing four or five times a year. He testified that on bad 
days he lies down four to six hours. 1’he films show’ing claimant
constructing a house must have been taken on a good day.

The Board concludes, based on a preponderance of the evidence
presented, that claimant is not permanently and totally disabled.
The Referee calls Dr. Tsai the claimant's treating.physician, but
Dr. Tsai had not treated claimant for .seven years. Claimant, in
essence, has no active treating physician and is receiving no
medical treatment.

The award of 80% unscheduled disability is hereby reinstated.

IT I  O ORDERED
-9-



      
       
    

     
      

          
             

             
           

  

           
  

        

     
      

     
    
      

          
        

        
     

         
           
            
          
        

           
        

        

       
        

           
     

0. PRUITT, CLAIMANT 
J. David Kryger, Claimant 1 s Attorney 
Gary D. Hull. Defense Attorney 
Request for Review by Claimant s 

WCB 80-02939 
July 6, 1981 

Reviewed by Board Members McCallister and Lewis. 

The claimant seeks Board review of Referee Nichols' order w~ich 
awarded 10% loss cif the use of the leg for knee injuries sustained 
in July of 1979 in lieu of the 5% loss awarded by the Deter~ina
tion Order dated March 24, 1980. The claimant contends this awarci 
is inadequate .. 

The Board, after de novo review, affirms and adopts the order 
of the Referee. 

ORDER 

The Referee's order dated December 18, 1980 is affirmed. 

MAX N. SANCHEZ, CLAIMANT 
January Roeschlaub, Claimant's Attorney 
SAIF Corp Legal, Defense Attorney 
Request for Review by Claimant 

WCB 80-01996 
Ju1y 6, 1981 

Reviewed by Board Members Barnes and Mccallister. 

The claimant seeks Board review of Referee Wolff's order which 
affirmed a Determination Order which awarded claimant temporary 
total disability and 20% unscheduled disability. The claimant 
contends the 20% award is insufffcient. 

The Board adopts the Referee's statement of fact. Those 
facts, however, lead us to a different conclusion. Claimant is 53 
years of age, has worked only custodial and manual laboi, has a 
fourth grade education and cannot read er.write English. These 
fa c to r s corn h i n e d w i th c la i ma n t ' s ch s a b :i l i t y f r om h i s i n i u r y pr e -
elude hi~ from a great deal of the.labor market. All facts con
sidered, the Board finds claimant to be 35% disabled. 

ORDER 

The Referee 1 s prder dated Dec~mber 4, 1980 is modified .. 

Claimant is awarded 35% unscheduled permanent partial dts
ability. This award is in lieu of all others. 

Claimant's attorney is granted a sum equal to 25% of the in
creased compensation awarded by this order. 

-10-
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JOHN 0. PRUITT, CLAIMANT ' WCB 80-02939
J. Dav d Kryger, Cla mant's Attorney July 6, 1981
Gary D.Hull, Defense Attorney
Request for Rev ew by Cla mant •
Reviewed by Board Members McCallister and Lewis.

The claimant seeks Board review of Referee Nichols' order which
av/arded 10% loss of the use of the leg for knee injuries sustained
in July of 1979 in lieu of the 5% loss awarded by the Determina
tion Order da.ted March 24, 1980. The claimant contends this award
is inadequate. '

The Board, after de novo review, affirms and adopts the order
of the Referee.

ORDER
The Referee's order dated December 18, 1980 is affirmed.

m

MAX N. SANCHEZ, CLAIMANT WCB 80-01996
January Roeschlaub, Cla mant's Attorney July 6, 1981
SAIF Corp Legal, Defense Attorney
Request for Rev ew by Cla mant
Reviewed by Board Members Barnes and McCallister.

The claimant seeks Board review of Referee Wolff's order which
affirmed a Determination Order which awarded claimant temporary
total disability and 20% unscheduled disability. The claimant
contends the 20% award is insufficient.

The Board adopts the Referee's statement of fact. Those
facts, however, lead us to a different conclusion. Claimant is 53
years of age, has worked only custodial and manual labor, has a
fourth grade education and cannot read or. write English. These
factors combined with cJ:aimant's disab.iJ.ity from hi.s injury pre
clude him from a great deal of the'Iabor market. All facts con
sidered, the Board finds claimant to be 35% disabled.

ORDER

The Referee's order dated December 4, 1980 is modified..

Claim.ant is awarded 35% unscheduled perm.anent partial dis
ability. This award is in lieu of all others.

Claimant's attorney is granted a sum equal to 25% of the in
creased compensation awarded by this order.

-10-
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LOUIS SULLIVAN-,. CLAIMANT 
SAIF Corp Legal, Defense Attorney 
Request for Review by Claimant 

•··' 
WC8 79-"03739 
July 6, 1981 

je~ie~ed by Board ·M~~be~s Mc~allister ·and Lewis. 

The cla{rn~nt seeks Board review of Referei Seifert 1 s order 
which affirmed the SAIF's d~nial of April 13, li79 which deni~d 
responsH.>il.ity for ,claimant's ~11eged injur'y of August 17, 1978-~ 

The Board, after de· novo·review, affirms and adopts the cider 
of the Referee. 

ORDER 

The Referee's order dated July 11, 1980 is affirmed~ 

GARY WINNER, CLAIMANT 
John Hiltz, Claimant 1 s Attcirney 
SA.IF Corp 'legal, Defense Attorney 
Request for Review by Cl a if>,an 1, ' . . \ - . 

WCB 80-03791 
July 6,· 198i 

I••• ' 

Reviewed by Board Members McCal,lister and Lewis. 

The ~~aimant se~ks Board review of Referee Braverma~!s order 
which affirmed SAIFis denia·L of a :claim for aggravation. The is
sue on appeal is the validity of the insurer's February 14, 1980. 
denial and cornpensability_of-the claim. 

Claimant contends that he suffer~a a worsening of his compen~ 
sable March 30, 1978 back injury on or about No~ember 6, 1~79. 
The SA.IF ~orporation denied the claim on .the stated grounds that 
claimant failed to keep two medic~1· appointments for-~n indepen~ 
dent medical exa_m by •the Or_thopae~ic ~on.sultants. 

The Referee .found·, and the Board. agre_es, that t'he medical evi
dence doee not supp6rt a finding that clii~ant's lµmbosacral 

· strain 6f Ma~c~'2O, 1978.was anything m6re_than a temporary con
dition; that clai~arit's curr~nt bo~ditio~ appears, by-a ~reponder
ance of· the evidence, to be a progressiori of an underlying disco

·genic disease wh'ich manifested itself· as early as 1969; an'd that 
clairna.nt's condition was not precipitat~d, ·accelerated.or rnater:i-
ally caused by .the· M_arc_:h. 20, 1978, eyent. : 

The Board concludes, therefore, that.the Referee's .order af-· 
firming SAIF 1 s·deriiai should be affirmed. 

ORDER 

The Referee's order- dated October 2, 1980' is affirmed. 

-11-

m
LOUIS SULLIVAN-, CLAIMANT WCB'79-03739
SAIF Corp Legal, Defense Attorney July 6, 1981
Request for Rev ew by Cla mant ‘ ^ ‘
Reviewed by Board Members McCallister and Lewis.

The claimant seeks Board review of Referee  eifert's order
which affirmed the  AIF's denial of April 13, 19.79 which denied
responsibility for claimant's alleged injury of August 17, 1978. _

The Board, after de novo review, affirms and adopts the order
of the Referee.

ORDER
Txhe Referee's order dated July 11, 1980 is affirmed. .

GARY WINNER, CLAIMANTJohn H ltz, Cla mant's Attorney
SAIF Corp‘Legal, Defense Attorney
Request for Rev ew by Cla mar;'.

WCB 80-03791July 6,-1981

Reviewed by Board Members McCallister and Lewis.

'The d'laimant seeks Board review of Referee Braverman's order ,
which affirmed  AIF's denia-l, of a .claim for aggravation. The is
sue on appeal is the validity of the insurer's February 14, 1980.
denial and compensability of-the claim.

Claimant contends that he suffered a worsening of his compen
sable March 30, 1978 back injury on or about November 6, 1979.
The  AIF Corporation denied the- claim on .the stated grounds that
claimant failed to keep two medical' appointments for an indepen
dent medical exam by-the Orthopaedic Consultants.

The Referee found; and the Board.agrees, that the medical evi
dence does not support a finding that claimant's lumbosacral
strain of March'20, 1978.was anything more.than a temporary con
dition; that claimant's current condition appears, by a preponder
ance of‘ the evidence, to be a progression of an underlying disco
genic disease which manifested' itself as early as 1969; and that
claimant's condition was not precipitated, accelerated or materi
ally caused by .the'March 20, 1978'event. ‘ •'

The Board concludes, therefore, that.the Referee's -order af
firming  AIF's denial should..be affirmed.

• ORDER ■ ■ ■

■ The Referee's order dated October 2, 1980' is affirmed.
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G.- AMBROSE, ·CLAIMANT 
Gary Susak·, Claimant 1 s Attorney. 
G. Howard Cliff, Defense·Attorney 
Request for Review by Employer 

• L ,' • 

WCB-80-00486 
July 7, 1981 

' . 

Reviewed by Board Members Barnes and Mccaiiistei. 

The. employer/carrier requests Boara revjew of.Re~eree Ail's 
order which granted claimant an a_w·ard of 75% sche9uled permanent 
partial disability compensation 6£.hi~ right hand. The employer 
contends this. award is excessive. 

The-claimant injured his right hand March ·16, .19~9 when it 
·was ~aught in a roller. He suffered a degloving type· injury to 
the back of the hand and firigers. Dr: Gill on April 20, 1979 
described the injury as: 

" •• :a serious, e~Hensive avulsing type injury 
of the dorsurn of the right hand from the car
pal level distally to the bases of ·the in~ex, 
lon_g, ring and small fingers. 11 

(The first problem the Board faces is to deiermine wheiher the 
claimant's thumb was injured and wheth~r the thu~b.ls properly to 
be considered in the evaluat•ion of permanent ·partial disability of 
the hand.) Dr. Gill further reported: · 

11 The thumb and ~rist appears normal." 
sis Added.) 

Dr. Gill recommended a regime pf.treatment: 

(Empl;la-

u ••• -in .terms _o,f getting: active motion of the 
metacarpal a11d i_nterphalangeal jqints ,of_ his 
fingers. 11 (Emphasis Added •. ) 

. -
One inference to b~ drawn from Dr. Gill's ~eport i£ ihat th~ ~hurnb 
~as not involved in the· injury, at least ~6t at the time he exam
ined claimant •. 

However, the record is s~bseg~ently confused by Dr. Stephens, 
the treating phys~cian, by_ a cha~t note dated-~ug~st 20, 1979:· · 

"He can. functJonally st~aighten the f.ing-ers. 
-.and thumb. up to open his _palm almost to a, __ nor
mal range. He lacks-.~robably_20% of abili~y 
to fully extend all fingers and thumb"to ·· 
grasp.~' ·._(,Emphasis _Added.). ~-

Dr. Stephens goes on to later report fa~tots ~f impairme~t using a 
range of motion ch~rt which includes range of ~otion ~easurements 
on the thumb. The record is silent whether the Evaluation Divi--

---

-~ . --..,. •. 

sion. considered- the thumb in their disability evalua_tion. A De- ~ 
terrniriation Order was issued D~cember.20, 1979 awarding claimant 
11 67.S~ for,45% loss of youi right hand. 11 

-12-

DWIGHT G.‘ AMBROSE, CLAIMANT
Gary Susak, Cla mant's Attorney
G. Howard Cl ff, Defense‘Attorney
Request for Rev ew by Employer

WCB-80-00486July 7, 1981

Reviewed by Board Members Barnes and McCallister.

The. employer/carrier requests Board review of Referee Ail's
order which granted claimant an award of 75% scheduled permanent
partial disability compensation of his' right hand. The employer
contends this.award is excessive.

The -claimant injured his right hand March '16, .1979 when it
■was caught in a roller. He suffered a degloving type injury to
the back of the hand and fingers. Dr.' Gill on April 20, 1979 
described the injury as:

"...a serious, extensive avulsing type injury
of the dorsum of the right hand from the car
pal level distally to the bases of the index,
long, ring and small fingers.”

(The first problem the Board faces is to determine whether the
claimant's thumb was
be considered in the 
the hand.) Dr. Gill

#

injured and whether the thumb is properly to
evaluation of permanent partial disability of
further reported: , • .

thumb and wrist appears normal.” (Empha-"The 
sis Added.)

#

Dr. Gill recommended a regime of treatment:

"...in terms of getting active motion of the
metacarpal and interphalangeal joints'Of his
fingers. " (Emphasis Added..)

One inference to be drawn from Dr. Gill's report is that the .thumb
was not involved in the' injury, at least not at the time he exam
ined claimant.

However, the record is subsequently confused by Dr.  tephens,
the treating physician, by a chart note dated August 20, 1979;

•• • • "He can functionally straighten the fingers.
.and thumb, up to open his palm almost to a nor
mal range. He lacks probably 20% of ability
to fully extend all fingers and thumb ,.to
grasp." .(Emphasis Added.)- '

Dr.  tephens goes on to later report factors of impairment using a
range of motion chart which includes range of motion measurements
on the thumb. The record is silent whether the Evaluation Divi--
sion, considered the thumb in their disability evaluation. A De
termination Order was issued December.20, 1979 awarding claimant
”67.5'^ for.45% loss of your right hand.”

-12-











         
         

        
           
        

       
       

         
     

       
       

   

        
          

           
            
              

         
          

           
             
         

       
         
          
          

        
            

        
      

        
           

           
     

        
     

          
          

     

           
   

The claimant requested a hearin~ c~aimin~ the 45% dis~bility 
-awarded by. the Determination Order· to be. inadequate, basing his 
contenti6n prima~ily on loss of motibn an~ sensitivity t~ cold~ 
The Refer~e increa~ed the ~ward to 75% loss of the ~ight hand. 
The Referee reasoned that the 30% inciease was indicated'be~ause: 

"It appears from the medical ev{den6e that 
impairment based on limitation of mo~ion·~lone 
i~ 47% of the riqht hand .. I found claimant.a 
forthright·arid cr~dible witness who testified 
that he also suffered· dim{ni~hed stren~th and 
gr.ip, loss of dexterity, cold sensi'tivity ana· 
disabling pain." (Emphasis Added.). • · 

~ . ' 

Using Dr.~ .S~~ph~n•~ range of motion measurements, th~ Board· 
finds, after-applyir;ig OAR 436-65, the impairment of ·the 'hand based 
on limitation of· motion alone is 39% if the. thumb is included and 
3 2% if the t·humb is not included. The Boa rd bel 1 ev_e s a reasonable 
in{erence=ca~ be dr~wn from.all the evide~~e that the fhumb i~
pairment -should b~ incl~ded reg~rdless of whether the Evaluati6n 
Division did so~ ~e find the claimant's impairment based on limi
tation of motion is 39%; 

The ne~t question is what is the extent df disability. Since 
the impairmerit based on loss of motioh ·alone is 39%i w~ infer that 
the Evaluaffon Division,in appliing'OAR 4j6-6S, did.consider other .. 
fa0tors b~~ause the Defeimination Order awarded 45% disability.· 
We see. no.thing. in .the record which persuad~s us that the disabil
i.!Y. awa.rded by the Determiriation Ordet is an impairment ~ating 
based solelj on range of m6tion; ~e aie conviriced the award gran
ted by the.Determi~ation Order properly reflects application of 
OAR 463:--65 and a·id take factors other than range of motion into 
cons r"aer at ion. We, there£ ore, reverse· the Referee and re instate 
the ·oeter~f~ation Order.···· · · · · 

'Parenthetically, ~e note the-47% impairment figure based on 
limitation of motion relied on· by the Referee and the parties most 
likely resulted ·from 'either a misapplication of or a disregard for 
OAR 4 6 3- 6 5- 5 3 2 ( l) , · This rule provides : 

"(l) When two or more joints within a radical 
are· involved, combine the. impa.irri1ent values-." 

If one adds the impairment values extracted from Dr. Stephens' 
report, the result is 47%, thus the inclusion of that erroneous 
calc~lation· 1n the ~efe~ee's a~sessme~t of_disability. · 

ORDER 

. The ·Referee 1 s order dated July. 16, 1980 is r1=verse~, and the 
Determination -Order is refnstated. 

-13-

The claimant requested a hearing claiming, the 45% disability
awarded by.the Determination Order- to be- inadequate, basing his
contention primarily on loss of.motion and sensitivity to cold.
The Referee increased the award to 75% loss of the right hand.
The Referee reasoned that the 30%, increase was indicated'because:

"It appears from the medical evidence that;
impa'irment based on limitation of motion' alone
is 47% of the right hand. I found claimanta'-
forthright■and credible witness who testified
that he also suffered- diminished strength and
grip, loss of dexterity, cold sensitivity and'
disabling pain." (Emphasis Added.),'

Using Dr. . tephen',s range, of motion measurements, the Board'
finds, after • applying OAR 436-65, the impairment of 'the.-hand based
on limitation of motion alone is 39% if the, thumb is included and 
32% if the thumb is not included. The Board believes a reasonable
inference ■ can be drawn 'from all th'e .evidence that the thumb im
pairment -should be ,included regardless of whether the Evaluation
Division did so. We find the claimant's impairment based on limi
tation.ofmotionis39%.‘

The next question is what is the extent of disability.  ince
the impairment based on. loss of motion alone is 39%, w'e infer that
the Evaluation Division in applying OAR 436-65, .did consider other
factors because the Determination Order awarded 45% disability.
We see nothing.in the record'which persuades us that the disabil
ity awarded by the Determination Order is an impairment rating
based solely on range of motion; we'are convinced the award gran
ted by the.Determination Order properly reflects application of
OAR 463r65 and did take factors other than range of motion into
consideration. We, therefore, reverse the Referee and reinstate
the Determination Order.' ' ' ‘

'Parenthetically, we note the-47% impairment figure based on
limitation of motion relied on-by the Referee and the parties most
likely resulted from either a misapplication of or a disregard for
OAR 463-65-532(1) ,• This rule provides:

"(1) When two or more joints -within a radical
are involved, combine the. impairment values."

If one adds the impairment values extracted from Dr.  tephens'
report, the result is 47%, thus the inclusion-of that erroneous
calculation in the Referee's assessment of.disability.

ORDER
The Referee's order dated July 16, 1980 is reversed, and the

Determination Order is reinstated.
9k-
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ORD CRAWFORD, CLAIMANT 
David Vandenberg, Jr., Claimant's Attorney 
Delbert Brenneman, Defense Attorney 
Request for Review by Claimant 

Reviewed by the Board en bane. 

WCB 79-02692 
July 7, 1981 

Claimant seeks Board review of Referee Wolff!s order which af
firmed the cirrier's denial of March 13, 1919. Claimant contends 
his worsened prostatitis conditiori,is 6ornpensable. 

We first note that the Referee mistakerily stated that the is
sue in this case was whether claimant's job acti~itles caused 
claiman.t's prostatitis condition. The sole issue before us is 
whether claimant's w6rk was a material factor contrib~ting to the 
aggravation of claimant's prostatitis. 

We agree with the partie~ that this is basically a Weller sit
uation. W~ller v. Union Carbide Corporation, 288 Or 27 (1979). 
We also agree that of the four criteria to be met in Weller, only 
the first two are in dispute. It is claimant's burden to prove . 
that "(l) his work activity and conditions (2) caused· a worsening 
of his underlying disease .•• " There is quite a bit of ~ispute 
whether the vibration of the heavy equipment claimant operated at 
work was the cause of his worsened condition or his off-the-job 
activities which included dirt bike riding, motorcycle riding,. 
water skiing and karate. We .find that the preponderance of the 
evidence would place the cau~e of _claimant's worsened condition on 
his motorcycle and diit bike riding. However, ~ven if we found. 
his work activities did cause ·the worsening, we find that claimant 
has failed to meet the criteria in subsection (2) of Weller. 
Claimant must show that his work causea·a wo'rsening of his under
lying d i_sea se. To show that. his symptoms have . wor sen,ed i_s not 
sufficient. Dr •. Rustin, in his deposition, ·indicated only claim
ant's symptoms were increased. Dr. Wayland did not feel claim
ant's job could produce such symptoms. There is no doctor that 
said specifically ihat claimant's underlying condition was wor
sened. Our conclusion is that claimant has failed to show his 
worsened condition was materiaily contributed to by his work ac
tivities and also that the evidence does· show this "condition" is 
me rely an increase in symptoms. - See al so Thompson v .: SAJ F, 51 Or 
App 395 (1981}. 

ORDER 

The Referee 1 s order dated November 14, 1980 1s affirmed . 

. , 
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CLIFFORD CRAWFORD, CLAIMANT
Dav d Vandenberg, Jr.Cla mant's Attorney
Delbert Brenneman, Defense Attorney
Request for Rev ew by Cla mant

WCB 79-02692
July 7, 1981

Reviewed by the Board en banc.

Claimant- seeks Board review of Referee Wolff-'s order which af
firmed the carrier's denial of March 13, 1979. Claimant contends
his worsened prostatitis condition,is compensable.

We first note that the Referee mistakenly stated that the is
sue in this case was whether claimant's job activities caused
claimant's prostatitis condition. The sole issue before us is
whether claimant's work was a material factor contributing to the 
aggravation of claimant's prostatitis.

sit-We agree with the partiep that this is basically a Weller
uation. Weller v. Union Carbide Corporation, 288 Or 27 (1979) .
We also agree that of the four criteria to be met in Weller, only
the first two are in dispute. It is claimant's burden to prove .
that "(1) his work activity and conditions (2) caused a worsening
of his underlying disease..." There is quite a bit of dispute
whether the vibration of the heavy equipment claimant operated at
work was the cause of his worsened condition or his off-the-job
activities which included dirt bike riding, motorcycle riding, .
water skiing and karate. We,find that the preponderance of the
evidence would place the cause of .claimant's worsened condition on 
his motorcycle.and dirt bike riding. However, even if we found,
his work activi.ties did cause the worsening, we find that claimant
has failed to meet the criteria in subsection (2) of Weller.
Claimant must show that his work caused'a worsening of his under
lying disease. To show that his symptoms have worsened is not
sufficient. Dr. -Rustin, in his deposition,'indicated only claim
ant's symptoms were increased. Dr. Wayland did not feel claim
ant

■m

s job could produce such symptoms. There is no doctor that
said specifically that claimant's underlying condition .was v/or-
sened. Our conclusion is that claimant has failed to show his .
worsened condition was materially contributed to by his work ac
tivities and also that the evidence does- show this "condition" is
merely an increase
App 395 (1981).

in symptoms.  ee also Thompson v.-  ATF, 51 Or

ORDER
The Referee's order dated November 14, 1980 is affirmed.
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LAURA J. DAVIDSON, CLAIMANT 
Lawrenc~ Rew, Clai~ant 1 s Attorney 
SAIF Corp Legal, Defense Attorney
Request .for Review by SAIF 

WCB 80~00266 
Jul? 7, 1981 

Reviewed by ~oard M~m~ers Barnes and Mccallister . 

. The SAIF Corporation seeks Board review of Referee Gemmell's 
order which ·re~anded claimant 1 s scabies claim to it for acceptance 
and the pay~e~t :of compensatio~ as .required by law. 

This is a co~panion case to Meiissa L. Maier, W~B Case No .. 
80-00277, decided by the Board this date. The facts are the· same; 
the result will be the same. 

ORDER 
> 

The Referee 1 s order dati~d De6ember 1, 1980 is rev~rsed, and 
the denial is sued by the SA IF Corporation is re ins ta-ted. 

RICHARD DOYLE, CLAIMANT 
Noreen Sa ltveit ~ . Claimant 1 s Attorney 
Michael Hoffma.n, Defense Attorney 
Request for~Revie~ by Employer 

WCB 80-06890 
July 7, 1981 

Reviewed by Board.Members Barnes and Mccallister. 

The employer .seeks Board review of Referee Gemmell' s order _ 
which reman~ed claima~t•s claim for reopening and the payment of 
compensation commencing August 1~ 1980 until closure arid referred 
claimant to the Fieid S~rvices riivision for re-evaluation of his 
eligibility £6r vocational assiitanc~. ·· 

Claimant, 31 years of· age,' was a machinist for Edwards Build
ing Supply, and on July 13, 1979 his right index finger wa~ 
crushed. He was hospitalized and _underwent surgery by Dr. Struck
man for ~pen teduction and pin fixation. 

, . l 

Dr. Button examined and reported on July 20, 1979 that claim~ 
ant had suff~re~ a severe crush-injury. Dr. Button released 
claimant for lighb duty work on August 13, 1979. On September 5, 
1979 Dr. Button reported that cl~imant -had r~turned to work· and 
was doing satisfactorily. · 

On October 19, 1979. Dr. Button reported that claimant had been 
laid off because of lack bf work but had.been ~oing heavy work 
sAtisfactorily. Claimant had not foun~ a job yet, and the doctor 
recorn~ended job ~laceme~t. He _ra~ed impairment at 67% of the 
finger or 17% of the right hand. The· claim was closed by a Deter
mination Orde~ of April 11, 1980 granting claimant 18° for 75% 
loss of the_right ind~x finger~ 

Claimant searched for employment to no avail so went to Reno 
and got~- job·for seven months as·a cashier ·at mjnimum wage~ Be 
then returned to Oregon •. 

-15-

m
LAURA J. DAVIDSON, CLAIMANT
Lawrence Rew, Cla mant's Attorney
SAIF Corp Legal, Defense Attorney
Request for Rev ew by SAIF

WCB 80-00266
Jul7 7, 1981

Reviewed by Board Members Barnes and McCallister.

The  AIF Corporation seeks Board review of Referee Gemmell's
order which remanded claimant's scabies claim to it for acceptance
and the payment -of compensation as required by law.

This is a companion case to Melissa L. Maier, WCB Case No.
80-00277, decided by the Board this date,
the result will be the same.

The facts are the same;

ORDER

The Referee's order dated December 1, 1980 is reversed, and
the denial issued by the  AIF Corporation is reinstated.

RICHARD DOYLE, CLAIMANT
Noreen Saltve t,.Cla mant's Attorney
M chael Hoffman, Defense Attorney
Request forRev ew by Employer

WCB 80-06890
July 7, 1981

Reviewed by Board Members Barnes and McCallister.

The employer .seeks Board review of Referee Gemmell's order
which remanded claimant's claim for reopening and the payment of
compensation commencing August 1,. 1980 until closure and referred
claimant to the Field  ervices Division for re-evaluation of his
eligibility for vocational assistance.

Claimant, 31 years of age, was a machinist for Edwards Build
ing  upply, and on July 13, 1979 his right index finger wa.s
crushed. He was hospitalized and underwent surgery by Dr.  truck-
man for open reduction and pin fixation.

Dr. Button examined and reported on July 20, 1979 that claim
ant had suffered a severe crush injury. Dr. Button released
claimant for light* duty work on August 13, 1979. On  eptember 5,
1979 Dr. Button reported that claimant had returned to work and
was doing satisfactorily. ' .

On October 19, 1979, Dr. Button reported that claimant had been
laid off because of lack of work but had,been doing heavy work
satisfactorily. Claimant had not found a job yet, and the doctor
recommended job placement. He .rated impairment at 67%
finger or 17% of the right hand. The claim was closed
mination Order of April 11, 1980 granting claimant 18°
loss of the right index finger.

of the 
by a Deter
for 75%

Claimant searched for employment to no avail so went to Reno
and got a' jobfor seven months as a cashier at minimum wage. He
then returned to Oregon.
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became depressed, and his attorney sent him for eval
uation by Dr. ·Moss, a psychiatrist ·who examined him on August 1, 
1980. Dr. Moss felt claimant was suffering from anxiety reaction 
and depressi6n, ·but it was unreasonable to say this was totally 
caused_ by the injury; he had·pr~-exis~ing difficulties. The doc
tor did feel claimant was in need of psychiatric treatment-in the 
form of ·medication an·d · psyc_hotherapy. The doctor requested claim 
reopening. 

On September 22, 1980, Field Services Division wrote to claim
ant 1 s attorney advising ·that claimant W?S ineligible for their 
services because he had returned to work on August 13, 1979 and 
was then laid off in October 1979 for reasons unrelated to his in
dustrial injury. Claimant then returned to work for two days in 
November 1979 and worked no longer for fear-of "messing up" his 
pending application for unemployment compensation. 

The carrier had claimant exarnified by Dr. Quan on October 9, 
1980. His diagnosis was anxiety disorder chronic, moderately se
vere. Dr. Quan felt that claimant's level of anxiety was worse 
when he could not fi~d work~ The doctor felt claimant's psycho
logical diffi~ulties did not preclude him from performing gainful 
employment. On October 15, 1980 Dr. Moss r~ported that at the 
time of his first examination of claimant, it would have b~en 
difficult for him to hold.gainful employment, but he felt claimant 
was now employabie and. retraining could begin. · · 

The Referee reopened the claim as of Dr. Moss• initial exa~in
ation on August 1, 1980. We reverse. Claimant returned to his 
regular occupation on August 13, 197~ and worked; according to Dr. 
Button, without difficulty until the employer had a general layoff '4 
which affected claimant because·of his lack of seniority. This 
layoff. was in no way related to claimant 1 s ind us trial injury and, 
iri·fact, the evidence indicate~ that claimant was performing sat
isfactorily. Without this laioff one can only presume that claim-
ant would still be employed at his regular' occupation for this em
ployer. 

Th is layoff, however,· forced claimant to seek employment in' a 
depressed labor market. Claimant the~·~oved to Reno and was em
ployed as a cashier for seven months until he returned to Oregon 
for family reasons. Agafn he has been un~ble t~ find employment 
here. 

The carrier ~a~ never denied thi payment of ciaimant's psycho
logical therapy by Dr. Moss and, ther~fore, we ~onclurle that it is 
willing to accept these therapy sessions tinder the provisions of 
ORS 656.245. Claimant, however, is not entitled to have his· claim 
reopened because the evi~ence doe~ nbt proviae any basis for· find
ing claimant's unemployment status related to his industrial in
jury. On the issue of reevaluation of claimant's eligibility for 
Field Services assistance, we reverse as the evidence does not 
prove claimant incapable of returning to his regular employ~ent. 

ORDER 

The Referee's order dated November 13, 1980 is reversed. 

Claimant is only entitled to continued psychotherapy sessions 
and treatment by Dr. Moss under the provisions of ORS 656.24S. 
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Claimant became depressed, and his attorney sent him for eval
uation by Dr, Moss, a psychiatrist who examined him on August 1,
1980. Dr. Moss felt claimant was suffering from anxiety reaction
and depression, but it was unreasonable to say this was totally
caused by the injury; he had pre-existing difficulties. The doc
tor did feel claimant was in need of psychiatric treatment'in the
form of medication and psychotherapy. The doctor requested claim
reopening.

On  eptember 22, 1980, Field  ervices Division wrote to claim
ant's attorney advising that claimant was ineligible for their
services because he had returned to work on August 13, 1979 and 
was then laid off in October 1979 for reasons unrelated to his in
dustrial injury. Claimant then returned to work for two days in
November 1979 and worked no longer for fear of "messing up" his 
pending application for unemployment compensation.

The carrier had claimant examined by Dr. Quan on October 9,
1980. His diagnosis was anxiety disorder chronic, moderately se
vere. Dr. Quan felt that claimant's level of anxiety was worse
when he could not find work. The doctor felt claimant's psycho
logical difficulties did not preclude him from performing gainful
employment. On October 15, 1980 Dr. Moss reported that at the 
time of his first examination of claimant, it would have been
difficult for him to hold’gainful employment, but he felt claimant
was now employable and retraining could begin.

The Referee reopened the claim as of Dr. Moss' initial examin
ation on August 1, 1980. We reverse. Claimant returned to his 
regular occupation on August 13, 1979 and worked, according to Dr.
Button, without difficulty until the employer had a general layoff
which affected claimant because'of his lack of seniority. This
layoff, was in no way related to claimant’s industrial injury and,
infact, the evidence indicates that claimant was performing sat
isfactorily. Without this layoff one can only presume that claim
ant would still be employed at his regular occupation for this em
ployer.

This layoff, however, forced claimant to seek employment in' a
depressed labor market. Claimant then moved to Reno and was em
ployed as a cashier for seven months until he returned to Oregon
for family reasons. Again he has been unable to find employment
here.

The carrier has never denied the payment of claimant's psycho
logical therapy by Dr, Moss and, therefore, we conclude that it is
willing to accept these therapy sessions under the provisions of
OR 656.245. Claimant, however, is not entitled to have his. claim
reopened because the evidence does not provide any basis for find
ing claimant's unemployment status related to his industrial in
jury. On the issue of reevaluation of claimant's eligibility for
Field  ervices assistance, we reverse as the evidence does not
prove claimant incapable of returning to his regular employment.

ORDER '

The Referee's order dated November 13, 1980 is reversed.

Claimant is only entitled to continued psychotherapy sessions
and treatment by Dr, Moss under the provisions of OR 656.245.
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MELISSA L.: MAIER, CLAIMANT 
Lawrence Rew, C1aimant 1 s Attorney 
SAIF Corp Legal, Defense Attorney 
Request for. R~vie~ by SAIF · 

~ .. 

. WCB: 80-00277 
July 7 ,, 1981 

' . 
Reviewed by Board Members Barnes and Mccallister. 

·' 

I 

The SAIF Corporation seeks ?oard review of Referee Gemmell's 
order which,disap~roved its denial of'compensability an~ remanded 
the claim for scabies to it for acceptance .and- the payment of com-
pensation as provided by law. • - · · 

The Board adopts the findings of fact as recited by th~ Ref
eree. 

The Ref~ree, in· reachin~ her conclus~on,· found "the ultimate 
question in this case is a factual and ·not a medical· one." We 
d isagr·ee in part. ·Al though ithe a iagnc;;sis of s_cab ies ·is · nd t .in 
contention, there must be proot by expert medical opinlon-on 
whether or not the· diagnbsed conditiqri was causally .cohnected to 
the work place or environment. Uris~- sen, 247 or 420 {1967). 

. ., 
The medical evidence indicates that SAIF's consultant, Dr. 

Much, rep6rted scabie~. usually is tiansmitte~ by .. skiry to skin con
tact over prolonged periods. He. did feel it was possible t.o get 
scabies fro~ wearing the cloth1ng of an infected person but did 
not feel th~t fleeting contact would be sufficient. Dr. wood~ard 
agreed-with Dr . .Much.that the more· frequent way of spreqding 
scabies was: by prolonged human· contact. but indicated it· was known 
to spread al so by more casual meari's •.. Or. Nguyen, a physician at C 

the hospital where claimant worked, examined· the ~esidents·of the 
ward wh~re 61airnant worked and found that on~ October 2, 1979 there 

· wa~· no scabies present. This w~s almost ~~o mon~hs .after .the. 
claimant's symptom~ a~ose. 

. ' 
We find the most· telling and persuasive evidence is .the testi-

mony of Dr. Miller, a ward phisician, who had experience with 
scabies when he was _employed, as a public health officE=.r. Dr. 
Miller's opinlon wai that there w~s .no causal relationship between 
claimant's scabies and her .. work at the hospital. He te:stified 
that scabies was a frequent illness in ~this community.n This 
testimony g·ives rise to .the •potential for ·exposure· both on and off; 
the job. · · · · •. 

Anothei ·telling part of Dr. Miller•~ testimo~y is his eiplana~ 
tion that without medical treatment scabies·w111· go away in six to. 
twelve. months~ Yet, Dr. Nguyen inspected the hospital residents 
in less than two months after 1 the claimant' contacted the ·scabies, 
and he found nothing. Dr.:Miller convincingly ~estified that if 
any reside~t had ~cabies, it woyld have be~n found by th~ staff 
who bathed ;them as the staff was always_ showin·g the phy_sicians 
inconsequehtial rashes. · 
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MELISSA L.: MAIER, CLAIMANT WCB'80-00277 .
Lawrence Rew, Cla mant's Attorney July 7,^ 1981
SAIF Corp Legal, Defense Attorney " , . '
Request for. Rev ew by SAIF •
Reviewed by Board Members Barnes and McCallister. . .

The  AIF Corporation seeks Board review of Referee Gemmell!s
order which>disapproved its denial of'compensability and remanded
the claim for scabies to it for acceptance .and the payment of com
pensation as provided by law.

The Board adopts the findings of fact as recited by the Ref
eree.

The Referee, in- reaching her conclusion,■found ”the ultimate
question in this case is a factual and not a medical .one." We
disagree in part. Although‘the diagnosis of scabies is not in
contention, there must be proof by expert medical opinion-on
whether or not the diagnosed condition was causally connected to
the work place or environment, Uris v.  CO, 247 Or 420 (1967). .

^ • . j

The medical evidence indicates that  AIF's consultant. Dr.
Much, reported scabies usually is transmitted, by.skin to skin con
tact over prolonged periods. He did feel it was possible to get
scabies from wearing the clothing of an infected person but did
not feel that fleeting contact would be sufficient. Dr. Woodward
agreed with Dr. Much that the more'frequent way of spreading
scabies was- by prolonged human contact but indicated it was known
to spread also by more casual means. Dr. Nguyen, a physician at
the hospital where claimant worked, examined’ the residents of the
ward where claimant worked and found that on. October 2, 1979 there
was no scabies present. This was almost two months after the.
claimant’s symptoms arose. *.

We find the most telling and persuasive evidence is -the testi
mony of Dr. Miller, a ward physician, who had experience with
scabies when he was .employed- as a public health officer. Dr.
Miller's opinion was that there was no causal: relationship between
claimant’s scabies and her. work at the hospital. He testified
that scabies was a frequent illness in "this community." This
testimony gives rise to the potential for exposure both on and off
the job. .

Another telling part of Dr. Miller's testimony is his explana
tion that without medical treatment scabies' will go away in six to
twelve, months. Yet, Dr. Nguyen inspected the hospital residents
in less than two months after'the claimant'contacted the scabies,
and he found nothing. Dr. Miller convincingly testified that if
any resident had scabies, it would have been found by the' staff
who bathed them as the staff was always showing the physicians
inconsequential rashes. ' ' • ‘

9
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claim is for ~n occupati6nal disease. In James v. SAIF~ 
290 Or 343 (1981), the Supreme Court ruled that to be compensable, 
an occupational di~eas~- must be.caused by circumstance~ "to which 
an ~rnploye is n6t ordinarily subjected or exposed othet than dur
ing a period of regular actual employment." ORS 656.Bb2(1) (a). 
Dr. Mille~ testified that the condition of scabies was ''frequent" 
in that community. Theiefore the condition- was something that the 
claimant may have bee~ .exposed to both on and off the j~b. There 
is no evidence that any resident or staff member to whom claimant 
was "exposed" at work caused scabies to spread to c1aimant. 

ORDER 

The Referee's order dated December 1, 1980 is reversed. 

The denial issued by SA~F is reinstate~. 

WILLIS L. PADDOCK, CLAIMANT 
Jeffrey Mutnick, Claimant's Attorney 
Steve Rei ni sch, Defense Attorney : 
Req'uest for Review, by Claimant 

Reviewed by the Board en bane. 

WCB 80-01901 
July 7, 1981 

_ The-claimant seeks Board review of Referee Nichols' order 
which affirmed the employer/carrier's denial of respon~ibility on 
the ·ground claimant had a new intervening injury. · 

The Board'affirms and adopts the Ref~r~e's order· with two ad
ditional reasons why we agree the denial should be affirmed. 

_ We find the· claim not compensable ·based on the examinations 
~nd chart notes presented in· the d~posi~io~ of Dr. Arbeen~. This 
evidence establishes that from March 1979 up to the in~ident of 
January 4, 1980 claimant was1 not suffering from muscle, spasms, at 
least _not when, examined by th is _doctor. Further, claimant's cred
ibility is questioned as· he gave two histories of the January 4, 
1980 inciderit. This ·conflict of histories.was verified by Dr. 
Arbeene in his deposition: · 

riI had my misgivings about that~ and I'm giaa 
you brought it up becau~e I haven't f~lt very 
comfortaole-with that ever since it occurreo. 
Ba~iG~lly, he told the ad~itting physicia~ on 
the evening of his admiss·ion and he told me the 
next day when I first evaluated him that he 
slipped _and fell." 

* * * 
. . 

"~ .• and then two or three ~ays later, after he 
had. been in the hospital for that period, ·he 
aiked me over to the bedsi~e, and he wante~ to 
basically expand upon how he came to slip anrl 
fall, and .he began to tell me a~out having 
spasms in his neck and losing his_ balance and 
falling ... " 

-18-

This claim is
290 Or 343 (1981)
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was "exposed" at

for ^n occupational d
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ied that the condition
. Therefore the condi
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at any resident or sta 
work caused scabies to

ORDER

isease. In James v.  AIF>
led that to be compensable,
by circumstances "to which
or exposed other than dur-
nt." OR 656.802(1)(a).
of scabies was "frequent"

tion. was something that the 
on and off the job. There
ff member to. whom claimant
spread to claimant.

The Referee's order dated December 1, 1980 is reversed

The denial issued' by  AIF is reinstated.

. WILLIS L. PADDOCK, CLAIMANT WCB 80-01901
Jeffrey Mutn ck,■Cla mant's' Attorney July 7, 1981
Steve Re n sch, Defense Attorney-
Request for Rev ew;by Cla mant
Reviewed by the Board en banc.

The claimant seeks Board review of Referee Nichols' order
which affirmed the employer/carrier's denial of responsibility on
the ground claimant had a new intervening injury.

The Board'affirms and adopts the Referee's order with two ad
ditional reasons why we agree the denial should be affirmed.

, We find the claim not compensable based on the examinations
and chart notes presented in the deposition of Dr. Arbeene. This
evidence establishes that from March 1979 up to the incident of
January 4, 1980 claimant wasj not suffering from musclei spasms, at
least not when- examined by this doctor. Further, claimant's cred
ibility is questioned as he gave two histories of the January 4,
1980 incident. This conflict of histories. was verified by Dr.
Arbeene in his deposition:

"I had my misgivings about that,,, and I'm glad
you brought it up because I haven'.t felt very
comfortable with that ever, since it occurred.
Basically, he told the admitting physician on
the evening of his admission and he told me the
next day when! first evaluated him that he.
slipped and.fell."

#

"^..and then two or three days later, after he
had, been in the hospital for that period, he
asked me over to the bedside, and he wanted to
basically expand upon how he came to slip and

-he began to tell me about having
his neck and losing his. balance and

fall, and
spasms in
falling..
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~he Board 6ondiu~es ~~at claimant has failed to ~arry his 
btirden of proof-that the f~ll on January 4, 1980 was causally 
linked to his industrial injury. The denial is affirmed. 

ORDER 

The Referee's order dated December- 5, 1980 is affirmed. 

SUSAN PARRIES, CLAIMANT 
Lawrence Wobbrock, Claimant's Attorney 
SAIF Corp Legal ,.Defense Attorney· 
Request for Review by SAIF· 

Reviewed .. by _the Board en_ bane~ 
. . 

WCB 80-06240 
July 7, 1981 

The sii~ c6rpbration seeks Board review of Referee Menashe's 
order which set aside its d~nial and remanded this claim to it for 
adceptance and payment of benefits. The issue is whether claim
ant's injury·, arose out of and in the cqurse of employment. The 
more specific dispute seems to be (in the absence of briefs from 
the parties) whether when claimant fell in the lobby o( a multi
tenant office building on her way t~ her employer's office sh~- was 
on the employer's-- "premis~s." ·' 

We agree with and adopt the following from the Referee's or-
der: · 1 

"Claimant argues· jhe ~as on the employer's. 
premises citing th~ following language from Lar
son's d_iscuss1on of what .constituted the employe_r 's 
premises: 

"When the place of employment is a building,~ 
it: i~- not necessary that the e~ployer 6wn or 
lease the place where the- i~jury·occurred. · 'It 

· is, suffic~ent if he. has so~e kind of· r·ight of 
passage, vestibules, hallways, walkways; 
driveways or passag~. ways through which the 
employet has sornething_.equivalent to an ease
-ent." 1 Larson,. Workmen's Cornpeniation Lawi· 
Section 15.41. 

"In Rohrs v. SAIF, 27 Or App 505 (1976) th~ 
Court of·Appeals set out the-·lobby and elevator ·ex
ception1 quoted above and under~round tunnel between 
the building·~here·she worked and the·public garage 
where her car_ was parked. ClaJmant was not re
quired to p~rk in that lot as an· incident -0f em
ploy-ment. The Court.stated: 

-19-

The Board concludes that claimant has failed to carry his
burden of proof that the fall on January 4, 1980 was causally
linked to his industrial injury. The denial is affirmed.

, ORDER
The Referee’s order dated December- 5, 1980 is affirmed.

SUSAN PARRIES, CLAIMANT WCB 80-06240
Lawrence Wobbrock, Cla mant's Attorney July 7, 1981
SAIF Corp Legal, Defense Attorney '
Request for Rev ew by SAIF '
Reviewed.by the Board en banc.

The  AIF Corporation seeks Board review of Referee Menashe's
order which set aside its denial and remanded this claim to it for
acceptance and payment of benefits. The issue is whether claim
ant's injury.arose out of and in the course of employment. The
more specific dispute seems to be (in the absence of briefs from
the parties) whether when claimant fell in the lobby of a multi
tenant office building on her way to her employer's office she was
on the employer's "premises." ’ ,

We agree with and adopt the following from the Referee's or
der: {

"Claimant argues she was on the employer’s
premises citing the following language from Lar
son's discussion of what constituted the employer's
premises: ' '

"When the place of employment is a building,'.
. it: is not necessary that the employer own or
lease the place where the-injury occurred. It
is, sufficient if he has some kind of right of
passage, vestibules, hallways, walkways,
driveways or passage, ways through which the
employer has something equivalent to an ease
ment." 1 Larson, Workmen's Compensation Law,'
 ection 15.41..

Rohrs v.  AIF, 27 Or App 505 (1976) th'e ■
Court of Appeals set out the lobby and elevator ex
ception' quoted above and underground tunnel between
the building where'she worked and the public garage
where her car was parked. Claimant was not re
quired to park in that lot as an incident of em
ployment. The Court stated;

-19-

---





-


- ■ 

~ 










        
          

        
       

         
        
      

         
      
         
      

         
         
         
           
         

 

    

 

       

          
           

            
          

            
           

            
         

          
          
           

          
       

 

 
  

    
    

    
  

    
   

    
   

    
  

       
      

        
         

      
        

         
      
       

          

   
 

1s nothing in the record to indicate 
that the employer in this case had a "right of 
passag~" akiri to an easemen~ in the ·garage 
greater than .that accorded to the gerieral pub
lic. The rule cit~d by Larson is intended to 
cover common areas.and cannot be stretcheq to 
cover the area involved in this case." 

"The employer's office was on the fifth floor. The 
lobby and adjacent elevators provided the custom
ary, usual and most practical way of getting to the 
office. It certainly was contemplated, expected 
and in fact required th~t claimant would have to 
use th~ lobby of this private office building to 
get to work. Claimant was traveling on a necessary 
path t6 reach her work and the injury occurred in a 
common area. I conclude the injury occurred on the 

· employer's premises." 

ORDER 

The Referee's order dated November 13, 1980 is a'ffirmed. 

Claimant's attorney is awarded $50 for services rendered in 
connection with this Board review, payable by the SAIF Corporation. 

i . • • . ' 

I respectfully dissent from.the majority opinion as follows: 

The facts are not in dispute, and those pertinent to determ
ining compensability a~e: {l) The. cl~imant was on h~r way to work 
following~ usual means of ingress to the offices of her employer 
located in a multi-tenant office building; (2) while in the build-

·ing but not yet "at work,".the claimant fell and dislocated her 
left knee cap; and (3) the cause(s) of the fall is unknown. 

In Rogers v. ·SAIF, 289 Or App 633, the Supreme Court restated 
.the principle that .the determination of compe~sability should be 
" ..• consistent with and would be ,advanced by an inquiry into the 
nature. and extent. of the connection of the injury a0d· the employ
ment." T_he Court went on to state, " ..• the ultimate inquiry is 
the same: Is the relationship between the injury and the employ
fflent sufficient that the injury should be compensable?" 

In this case, I find that the relationship between the injury 
and the employment is not sufficient to find it comp~nsable. The 
claimant at the time of the injury was ar~uably on th~ employer's 
"extended'' premises, but the mere presence of the employee on the 
premises does. not determine compensabilfty--there m~s·t be a rela
tionship to employment. I find th~ relatioriship here to be ob
scure, at best. Secondly, the cause of the injury ii unknown and, 
again, ~ere presence 6n fhe employer's premises, ~ven extended 
premises, does noi cre~t~ i~ and of itself the necesiary causal 
link to employment. 

I wo~ld reverse the Referee an4 affir~ the SAIF Corpor~tion's 
denial. 

. ~ t me/($ -29- ~bertL. Mccallister 
Board Member 

’“mere is notning in the record to indicate
that the employer in this case had a "right of
passage" akin to an easement in the garage
greater than that accorded to the general pub
lic. The rule cited by Larson is intended to
cover common areas and cannot be stretched to
cover the area involved in this case."

"The employer's office was on the fifth floor. The
lobby and adjacent elevators provided the custom
ary, usual and most practical way of getting to the 
office. It certainly was contemplated, expected
and in fact required that claimant would have to
use the lobby of this private office building to
get to work. Claimant was traveling on a necessary
path to reach her work and the injury occurred in a
common area. I conclude the injury occurred on the
employer's premises."

ORDER

The Referee's order dated November

1 n^ration
I respectfully dissent from.the majority opinion as follows:

The facts are not in dispute, and those pertinent to determ
ining compensability ar.e: (1) The, claimant was on her way to work
following a usual means of ingress to the offices of her employer
located in a multi-tenant office building; (2) while in the build
ing but not yet "at work," the claimant fell and dislocated her
left knee cap; and (3) the cause(s) of the fall is unknown.

In Rogers v. - AIF, 289 Or App 633, the  upreme Court restated
the principle that the determination of compensability should be
"...consistent with and would be .advanced by an inquiry into the 
nature, and extent.of the connection,of the injury and- the employ-,
ment." The Court went on to state, "...the ultimate inquiry is
the same: Is the relationship between the injury and the employ
ment sufficient that the injury should be compensable?"

13, 1980 is affirmed.

for servi ces rendered
ble by the  AIF Corpor

In this case,- I
and the employment is
claimant at the time
"extended" premises,
premises does not det
tionship to employmen
scure, at best.  eco
again, mere presence
premises, does not cr
link to employment.

find that the relationship between the injury
not sufficient to find it compensable. The

of the injury was arguably on the employer's
but the mere presence of the employee on the
ermine compensability--there must be a rela-
t. I find the relationship here to be ob- 
ndly, the cause of the injury is unknown and,
on the employer's premises, even extended
eate in, and of itself the necessary causal

I would reverse the Referee and affirm the  AIF Corporation's
denial.

-20-
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t L. McCalliste^

Board Member













  
      
 

 
  

      

         
          
          

         
           
   

         
         

          

   
    
    
    

  
  

      

        
           

  
          
         

            
        

        

        
          
        
    

PYLE, CLAIMANT 
Robert Grant, Attorney 
SAIF C~rp Legal, Defense Attorn~y 
Order ·of Remand 

WCB 80-05114 
July 7, 1981 

Reviewed.by Board Members B~rnes ~nd MeCallister. 

The clai~ant seeks Board review of Referee riann~r•~ order 
which ruled that the SAIF-Corporation was not responsible for 
payment of certain medical expenses on the ground that the 1979 
amendments to ORS 65~.313 w~re·retroactive. The Board recently 
reached. the oppo~ite result in-Robert v. Cbndon, wce:case No. 
8 0 - 0 5 218 (March 2 6 , · 19 81) • 

ORDER 

The Referee's-order dated December 30, 1980 is reversed, and 
this c~se is r~mand~d.to the Ref~re~ fot fu~ther proceedings 
consistant w~th.Robert V. Condon, W~B Case No~ 80-05218 (March 26, 
19 81) • 

· WALTER SEXTON, CLAIMANT 
Glenn Ramirez, Claimant's Attorney 
Daryll -~lein, Defense Attorney 
Request for ·Review by Employer 

WCB 80-05509 
July 7, 198l 

-Reviewed by Board Members Barnes and Mccallister. 

The employer< seek~ Board review. of Referee Braverman Is _order 
which set aside the carrie~•s denial 6f an ~ggravati?n clai~. We 
reverse. · 

There is ·no Determination Order in the record,·but the parties 
apparently agree that a Determination Orner was issued on-cJairn
an t' s back cla irn on Apr i 1 1 7, · 1979. · Thus the quest ion is· whether
claimant's back condition cornperisably worsened between April 17, 
1979 and the pecember 10, 1980 ~earing. · 

The medical evidence est~blishes that claimant's condition did 
not worse·n in this short period of time. Dr. Laubengayer's Janu
ary 9, 1979 report, upon which.the.Determination Order was appar-
ently based, stated: · 

-21-

JUNE PYLE, CLAIMANT
Robert Grant, AttorneySAIF Corp Legal, Defense Attorney
Order of Remand

WCB 80-05114
July 7, 1981

Reviewed by Board Members Barnes and McCallister.

The claimant seeks Board review of Referee Danner's order
which ruled that the  AIF Corporation was not responsible for
payment of certain medical expenses on the ground that the 1979 
amendments to OR 65)6.313 were retroactive. The Board recently
reached the opposite result in Robert V. Condon, WCB. Case No.
80-05218 (March 26, 1981).

ORDER
The Referee's order dated December 30, 1980 is reversed, and 

this case is remanded.to the Referee for further proceedings
consistent with Robert V. Condon, WGB Case No, 80-05218 (March 26,
1981).

~\-
WALTER SEXTON, CLAIMANT
Glenn Ram rez, Cla mant's Attorney
Daryll Kle n, Defense Attorney
Request for Rev ew by Employer

WCB 80-05509
July 7, 1981

Reviewed by Board Members Barnes and McCallister.

The employer, seeks Board review.of Referee Braverman's order
which set aside the carrier's denial of an aggravation claim. We
reverse. • •

There is no Determination Order in the record,'but the parties
apparently agree that a Determination Order was issued on claim
ant's back claim on April 17, 1979. Thus the question is whether
claimant's back condition compensably worsened between April 17,
1979 and the December 10, 1980 hearing. " '

The medical evidence establishes that claimant's condition did
not worsen in this short period of time. Dr. Laubengayer's Janu
ary 9, 1979 report, upon which•the•Determination Order was appar
ently based, stated: . •

-21-








     
       
        
       

        
        

        
        

         
          
        
      
      

        
    

         
       

     
     

        
        
      

        
      

        
       

       
         

       
     

         
         
      

         
         

        
   

          
       

       
         
        
        
        

         
      
         

        
      
     

examination derndnstrates limitation of 
back. motion in all directions. Mr. Sexton.is 
able to bend forward and bring his fingertips 
within about eight inches of the floor;.but. 
this is quite slow and obviously causes him 
some back pain. Lateral bending is apout 50 

. percent of normal, and_back extension is about 
50 ~ercent of normal. The motor examination is 
normal arid Mr. Sexton is able to raise up and 
walk on his tiptoes and raise up and walk on 
his heels. -Leg lengths are equal and leg and 

, . thigh diameters are equal. The Babinski re
flexes are physiologic. ·neep tendon reflexes 
are absent bilaterally at the knees'and ankles, 
even with augmentation. Straight-leg-raising 
on the right is mildly positive· at 80 degrees 
with·low back pain, but no radicular pain. 
Straight-leg-raising on the left is negative. 
The sensory examination is ent~relv normal. 
Patrick 1 s test with the right hip in external 
rotation pioduces i moderate amount of low back 
discomfort on the right.side. Patrick's test 
on the left side is negative. There is tendei
ness over the greater. trochanters bilaterally; 
however, this is only moderate. There is mild 
tenderness over the midsection of the right 
sciatic nerve. There is no sciatic notch ten
derness on the right or left side~ There is 
mild to moderate tenderness in the gluteal mus
culature bilaterally. There is ~arked tender
ness over the lower lumbar area from about L-3 
down onto the sacrum in the midline. There is 
also marked tenderness in th~ paravertebral 
mus~ulature on ·the ri~ht side of the back from 
~bout L-2 down onto the sacrum. There is spasm 
of the muscles of the right paravertebral group 
in the lumbar region. -

Dr. Laubengayer's March 26, 1980 report, upon wh-1ch the ag-
gravation claim is based, is almost word-for-word identical: 

"The examination of the back demonstrates a 
list to the left side on standing. The patient 
can bend forward and bring his fingertips down 
to about the level pf his knees. Lateral bend
ing to either side is markeqly limited. Back 
extension is also almost zero and is quite 
painful. Motor examination continues to be 
normal, and Mr. Sexton is able to raise up_on 
his tiptoes and raise up on his heels. Leg 
lengths are equal and thigh diameters ar~ 
equal. The Babinski reflexes are physiologic. 

~22-
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"The examination demonstrates limitation of
back motion in all directions. Mr.  exton.is
able to bend forward and bring his fingertips
within about eight inches of the floor,.but-
this is quite slow and obviously causes him
some back pain. Lateral bending is about 50
percent of normal, and back extension is about
50 percent of normal. The motor examination is
normal and Mr.  exton is able to raise up and 
walk on his tiptoes and raise up and walk on
his heels. Leg lengths are equal and leg and 
thigh diameters are equal. The Babinski re
flexes are physiologic. Deep tendon reflexes
are absent bilaterally at the knees and ankles,
even with augmentation.  traight-leg-raising
on the right is mildly positive' at 80 degrees
with low back pain, but no radicular pain. 
 traight-leg-raising on the left is negative.
The sensory examination is entirely normal.
Patrick's test with the right hip in external
rotation produces a moderate amount of low back
discomfort on the right,side. Patrick's test
on the left side is negative. There is tender
ness over the greater trochanters bilaterally;
however, this is only moderate. There is mild
tenderness over the midsection of the right
sciatic nerve. There is no sciatic notch ten
derness on the right or left side. There is
mild to moderate tenderness in the gluteal mus
culature bilaterally. There is marked tender
ness over the lower lumbar area from about L-3
down onto the sacrum in the midline. There is
also marked tenderness in the paravertebral
musculature on the right side of the back from
about L-2 down onto the sacrum. There is spasm
of the muscles of the right paravertebral group
in the lumbar region.

Dr. Laubengayer's March 26, 1980 report, upon which the ag
gravation claim is based, is almost word-for-word identical:

"The examination of the back demonstrates a
list to the left side on standing. The patient
can bend forward and bring his fingertips down
to about the level pf his knees. Lateral bend
ing to either side is markedly limited. Back

' extension is also almost zero and is quite
painful. Motor examination continues to be
normal, and Mr.  exton is able to raise up,on
his tiptoes and raise up on his heels. Leg 
lengths are equal and thigh diameters are 
equal. The Babinski reflexes are physiologic.

-22-
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. ueep tendon retlexes are absent bilaterally at 
- the· knees and· ankles, ·evefr1-with.· augme11tat'ion., 
Straight-leg-raislng on the .right i~ ~o~itive. 
at_about 60 degrees with low_back pain and· no 
radicular pain. Straight~leg-raising on the 
l~ft i~ positive at about.8Q'degre~~ with low 
back p~in and no radicti~~r pain~ The Lasegue's 
test is riegative· l;:>ilaterally. The sens.cry ex
amii:ia tion' is entirely normal. Patrick's test 
with the right ~ip in exte~nal r~tation pro-~. 
duces a moderate amount of back discomfort on 
~he'iight side. Pa~rick'·; test· ~n the left 
side is mildly pb~itive with simi~ar pain. 
Ther~ i~·no tenderness oVet the·grea~et tro~ 
cha~ters of either side. There is no t~nder
ness over. th~ sciatic n~~ves or sciatic 

notches. There is marked tenderness of the low 
bac~ in the ·paraver~ebral mtiscula~~re on .. the· 
right sid.e. · There- is ... -also muscle 'spasm· of the 
r iglit side of th_e back. .There is some tender..; 
riess o~er. the spinous. processes and mild ten
derness over the· muscles of the left side of 
the low back. · · 

It appeais that claimant is attempting to u~~ this "aggr~va
~- tion"."claim as a.means of colla_terally attac~ing the· Determination 
,-:--~ .... ' Order enterea in this ·case on April 17, 1979. This is forbidden. 

I · D~atort,v. S~IF, 33 Oi ~pp ~61 (1~78). if clai~ant was dissatis
fied with his-award of Apt'1l 17, 1979 he should have appealed frqm 
the that Detirrninati6n Order. He did not do so and he tannot now 
us~ his "ag~i~vation". claim to question the proptiety of that-De-
termination brder. · · 

ORDER 

T~e Referee·'s order· dated Dec~mber 23, 1980 is ~~verse<l and 
the c.arrier's deni·al of claimant's _aggravation·claim is reins.tated. 

-23-
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.Deep tendon retlexes are absent bilaterally at
theknees and ankles, even with augmentation.
 traight-leg-raising on the .right is positive, 
at about 60 degrees with low back pain and'no
radicular pain.  traight-leg-raising bn the
left is positive at about.80 degrees with low
back pain and no radicular pain. The Lasegue's
test is negative-bilaterally. The sensory ex
amination is entirely normal. Patrick's test 
with the right hip in external rotation pro-.
duces a moderate amount of back, discomfort on 
the fight side. Patrick's test on the left
side is mildly positive with similar pain.
There is'no tenderness over the greater tro
chanters of either side. There is no tender
ness over, the sciatic nerves or sciatic
notches. There is marked tenderness of the low
back in the paravertebral musculature on.the
right side. There- is--also muscle ’spasm of the
right side of the back. There is some tender
ness over the spinous, processes and mild ten
derness over the muscles of the left side of
the low back.

It appears that claimant is attempting to use this "aggrava
tion", claim as a.means of collaterally attacking the Determination
Order entered in this case on April 17, 1979. This is forbidden.
Deaton v,  AIF, 33 Or App 261 (1978). If claimant was dissatis
fied with his-award of April 17, 1979 he should have appealed from
the that Determination Order. He did not do so and he cannot now
use his "aggravation" claim to question the propriety of that De
termination Order.

ORDER

The Referee's order dated December 23, 1980 is reversed and
the carrier's denial of claimant's aggravation claim is reinstated

-23-
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1\Lir.F. ST!1NEMAN, CLAIMANT 
lawren~e Rew~ Claimant's Attorney 
SAIF Corp legal, Defense Attorney 
Request for Review by .SAIF _ 

• •,t 

WCB 80-00286 
July 7, 1981 

Reviewed by Board.Membe~s Barnes apd McCallister. 

The SAIF Corporation seeks Board review of Referee Gemmell's 
order which remanded claimant's scabies claim to .it for acceptance 
and the payment of compensation as reqbir~d by law. 

This is a companion case to Melissa L. Maier, WCB Case No. 
80-00277, decided by_ the Board this date. The facts are the same; 
the result will be the same. · 

ORDER 

-The Referee's order da~ed December 1, 1980 is reversed, and 
the denial issued by the SAIF Corporation is reinstated. 

,>'--,~. J ' 

ZELDA M. ·BAHLER, CLAIMANT 
L. Leslie Bush, Claimant's Attorney 
David 0. Horne, Attorney 
Gary D. Hull, Attorney 
Lang, Klein et al, Attorneys 
Order of Abatement 

WCB 79-06095 
July 13, 1°981 

A Request for Reconsideration of the Board's Order on Review 
dated June 15, 1981 has been received from claimant's attorney in 
the ab6ve-entitled matt~r. 

In order to give the Boarcl t_jrnc to f.u1ly con:-~jder thj:':; re-· 
quest, that Order on Review should be abated. The employe:/ 
carrier is hereby granted 20 clays to file ,1 respo1be. 

IT IS SO ORDERED. 
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ALICF STONEMAN, CLAIMANT
Lawrence^^ReWj Cla mant's Attorney
SAIF Corp Legal, Defense Attorney
Request for Rev ew by SAIF

WCB 80-00286
July 7, 1981

Reviewed by Board Members Barnes and McCallister.

The  AIF Corporation seeks Board review of Referee Gemmell's
order which remanded claimant's scabies claim to it for acceptance
and the payment of compensation as required by law.

This is a companion case to Melissa L. Maier, WCB Case No.
80-00277, decided by the Board this date. The facts are the same; 
the result will be the same. 

ORDER
•The Referee's order datfed December 1, 1980 is reversed, and 

the denial issued by the  AIF Corporation is reinstated.

m
WCB 79-06095
July 13, 1981

ZELDA M. BAHLER, CLAIMANT ‘
L. Lesl e Bush, Cla mant's Attorney
Dav d 0. Horne, Attorney
Gary D. Hull, Attorney
Lang, Kle n et al, Attorneys
Order of Abatement
A Request for Reconsideration of the Board's Order on Review

dated June 15, 1981 has been received from claimant's attorney in
the above-entitled matter.

In order to give the Board time to f.iilly considoi; this re-'
quest, that Order on Review should be abated. The employer/
carrier is hereby granted 20 days to file a response.

IT I  O ORDERED.
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GUILLERMO BENAVIDEZ, CLAIMANT 
Rolf 01 sori, Attorney · 
Paul Bocci, Defense Attorney 
Order on· Reconsideration ·· 

> 

· ··,wcs ·79-10201 
-~ u J y 13 , 19 8 i · 

The ~m~loyer ~as moved for recon~ideration· df the attorney 
fee award in put May 5, 1981 ·orae~ on R~~ie~. · · . " . -~ 

I' 

Upon reconsiae·ratio'n, .we' ~trike the 1:ast pa:ragraph of our May 
5, 1981 ord~r an6· subs£ifut~ ·th~- follo~ing theiefor~: ·· '. 

Claimant is atiorney is granted '25% of the inciease in 
the award for. permanent partial dis.abili_tY. 9.rc:inted by 
the Board 1 s order ~sand for· a r~as6h~ble ittornev fee; 
'not to: exceed a to.tat of $2·,·o:OO. in at'torney -f~_es ~nde_r_ 
both the Referee' Is' order' and th i's B~a!rd ord~r. l 

Except as mcidif ied by this,_ orqer on. Recc;hs·iq~ra··t~on·, the 
Boa-rd' s May -5, 1981 Order- .. on Review. is. here.by republished. 

• ~ • :· '. ' r . • • .. 

IT IS SO ORDEREO •. ' 

VALENTIN S. BEROV, CLAIMANT 
Rita Radi~h. Clii~ant 1 s ~ttorheY 
SAIF Cor.p tegal, Qefense··Attor;ney 
Request for Review 'by Claimant;\· . . ... . ' . 

. ~: . 

~ ·. ;_ . 

WCB 80-00169 
July" 13, ··198_1 

Rev'iewed by Boar<:;] .Members Mccallister and Lewis., 
~ ; • /n .. ~ .. , 

' I • • ., 

The clairnant·seeks Board review of Refere~ Pferdnei's order 
· w~hich affirmed 'the carrieris denial·-of his cla~m 'for aggravation. 

' ' . . ' . 

The Board·, af'ter de novo re~iew, affirms and adopts the order 
o f the Re f e i: e e ·• · · · ·· · · : . · · · · · - · · · 

Two errors on .page two of the Referee's order shoul6 be 
co r rec t c d . In l i fl e J. 0 , " J 5 % 1 o s [3 of th c . l e ft 1 6 CJ 11 • • o; ho {i 1' cl b c 
chariged ~o show ~h~t hhe-awaid Was actually qiv~n foi·t~e r~qht 
leg ( the i n Co r re 9 t De t e rm in at i o_n Ord e r was corr·~ ct e d by D n e cH l i C' r 
Opinion and Order). In· the first full pc:raqraph, line 3·, "16° 11 

should be changed to tead "'1. 5 °." - ' ~ · 

., ORDER 

The Referee's ordJt·aat~d Dctober~Jo~ 1980 is affirmed. ·- . . ., . 
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GUILLERMO BENAVIDEZ, CLAIMANTRolf 01 son, Attorney •
Paul Bocc , Defense Attorney
Order on Recons derat on

■WCB 79-10201
•July 13, 1981

The employer has moved for reconsideration of the attorney
fee award in pur May 5, 1981 Order on Review. "

Upon reconsideration, .we'strike the last paragraph of our May
5, 1981 order and* substitute'the''following therefore^.

Claimant's attorney is granted '25^ of the increase in
the award for permanent partial disability granted by
the Board's order as and for' a reasbhable attorney fee;
'not to' exceed a to.tai of ,$2',0:00 in attorney fees under .
both the Referee's order‘and this Board order. '

Except as modified by this. Order on. Recohs'idera'tion, the.
Board's May -5, 1981 Order ..on ReView. is, hereby republished.

IT I  O ORDERED..* . . "

i. •

m

VALENTIN S. BEROV, CLAIMANT
R ta Rad ch, Cla mant's Attorney
SAIF Corp Legal, Defense AttorneyRequest for Rev ew by Cla mant'-'^

WCB 80-00169July 13,“1981

Reviewed by Board Members McCallister and Lewis.'

The claimant'seeks Board review of Referee Pferdner's order
which affirmed the carrier's denial'of his claim‘for aggravation.

The Board, after de novo review, affirms and ado'pts the order
of the Referee-. ' ' . . •

Two errors on .page two of, the Referee's order should be
corrected. In line 10, ".15% loss of thc.lef.t leg" should be
changed-.to show .that 'the award was actually given for the right
leg (the incorrect Determination Order -was corrected by'an earlier
Opinion and Order). In:the first .full paragraph, line 3, "16°"
should be changed to read "7.5°.", ’ ” ' • ‘ /

" ORDER

The Referee's order dated October: 20 ,. 1980. is affirmed.
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BROWN, CLAIMANT WCB ig·~l0-780 
July 13, 1981 Samuel Hall, Jr., Claimant's Attorney 

Thomas McDermott, Defe~se Attorney 
Request for Review~by tarrief 
Cross Request by Claimant 

Revie~ed by Board Members Barn~s and McCallister. 

The carrier has requested Board review of Referee Ba~cr's 
order which set aside its denial of Noveiber -14, 1979 and found 
the right shoulder condition and surg~ry to be compensable. The 
cliimant ~ross-requested review of that portion of th~ Referee's 
order which denied claimant penal~fes and att~rney fees for the 
ca r r i e r ' f:i. II con t i nu i n g d en i a 1 ~ 11 

" . 

The claimant injured his right shoulde~ on August 12, 1978. 
Dr. Freudenberg, the treatinq physician (a·n orthopedist), reported 
his diagnostic impr~ssion iu~_ust 28, i978: 

"This pat~ent probably had a subluxation 
inj0ry to his _iight shouldei rather than a 
rotator cuff injury per se and could very 
well have an anterior tear probably off the, 
glenoid." 

The claim was accepted as· a disabl'ing injury and was closed by ? 
Determination Order June 28, 1979 ·which-pro�ided for temporary._to
tal disability through November 19, 197~~ The clai~aht had re~ 
turned to work November 20, 1978 at hii r~gular occupation as a 
diesel mechanic. D~. Fre0denberg's report of May 7, 1979 upon 
which the Determination Order was b~sed contains the followinq 
language: 

. ' -
' .. 

"'I'he patient states today that he has no 
pain at all in•the shoulder. in his regular 

· occupaticin·a~ a diesel mech~~ic. He has 
been playing softbal) for the past'.four 
weeks and has noted pain iri the shoulder 

·with throwing activities. •He cannot throw 
·0ith the ~ame.velocity that he orice could 
-but so far this is. his only complaint. · He 
~as· not had any episodes of dislocation or 
any feelinqs of. thr,> shoulder qoin<1 in 21'ncl 
out." ( ernphas is added.) · 

In the same report Dr. FrcLH1enherg,.opincs claimani·. 's r iql:1. ,;lw~1; -
der condition is medicaJly stationary with ,;minimal iil1 paicr,ent" 
and adds the following commen~: 

"I would anticipate though that his shoul
der ls more susceptible to recurrent sub
luxation and/or djslocation type injury ... 
The patient is~ of course,· more vulnerable 
to repeat subluxation or dislocation with 
less trauma than would otherwise be neces
sary for this injury in a normal shoulder."' 
(emphasis added.) 

-26-

MICHAEL BROWN, CLAIMANT
Samuel Hall, Jr., Cla mant's Attorney
Thomas McDermott, Defense Attorney
Request for Rev ew by Carr er
Cross Request by Cla mant

WCB 79-10780
July 13, 1981

Reviewed by Board Members Barnes and McCallister.

The carrier has reouested Board review o'f Referee Baker's
order which set aside its denial of November 14, 1979 and found
the right shoulder condition and surgery to be compensable. The
claimant cross-requested review of that portion of the Referee's
order which denied claimant penalt-ies and attorney fees for the
carrier's "continuing denial."

The claimant injured his right shoulder on August 12, 1978.
Dr. Freudenberg, the treating physician (an orthopedist), reported
his diagnostic impression August 28, 1978: ' '

"This patient probably had a subluxation
injury to his .'right shoulder' rather than a _ ' ‘
rotator cuff injury per se and could very
well have an anterior tear probably off the,
glenoid."

The claim was accepted as’ a disabl'ing injury and was closed by a
Determination Order June 28, 1979 which provided for temporary ..to
tal disability through November 19, 1978. The claimant had re
turned to work November 20, 1978 at his regular occupation as a
diesel mechanic. Dr. Freudenberg's report of May 7, 1979 upon
which the Determination Order was based contains the following
language: ;•

"The pa’tieht states today that he has no
. pain at all in the shoulder- in his regular

occupation'as a diesel mechanic. He has 
been playing softball for the past'four
weeks and has noted pain in the shoulder

• -with throwing activities. 'He cannot throw
with the same ,velocity that he once could
-but so far this is. his only complaint. 'He
has' not had any episodes of dislocation or
any feelings of the shou.lder going in and
out." (empliasis added.)'

In the same report Dr. Freudenberg^-opines claimant's rigl;
der condition is medically stationary v;ith "minirrial impai 
and adds the following comment:

"I would anticipate though that his shoul
der I more susceptible to recurrent sub- 
luxation and/or dislocation type injury...
The patient is, of course,-more vulnerable
to repeat subluxation or dislocation with
less trauma than v^;ould otherwise be neces
sary for this injury in a normal shoulder. "'
(emphasis added.)

-26-
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July 29, 1971 the claimant suffered a second dislocation 
of his right shoulder ~hile water skiing. The claimant was ex
amined by Di .. Smith, orth6pedist, July 30, ]979, the day following 
the water ·skiing ·accident·. Dr. Sm_i_th is listed on the. Millicoma 
Orthopaedic Clinic,. P.C. letterhead. with Dr·. Freudenberg. Dr. 
Smith reported: · ' · · 

"Mr. Brown was doing we11 · until vesterda'v. 
·He was theh water skiing. He developed 
some slack i~ ~i~ rope ~hile he was holding 
on with his right hand and then suddenly 
the rope jerked.:• (empha~is added.) 

Dr •. Smith Is diagnostic impress'io'n was: .. II Pr'obable ant er io r di slo
cat ion of right shoulder, reduced. II . He goes on to report; "Mr. 
Brown's old chart·wai .reviewed. He had a·s~oulder injury in A~g
ust 1978 which was• treated by Dr. Freudenberg.· The impression was 
that he had a s~Sluxati6n and possibi~ ~~ ant~rioi capsular tear 
of. ~he g;enoid. He did well follo~ing conservative treatment. An 
arthrogram was u·nremarkaQle. Mr. Brown .tells me that· the pain he 
had with his ~eceht inj~ry was not a~ bad·as .the pain he_had 0ith 
the initial on~. He also tells me that his yesterdays injt1ry was 
quite a forceful one.· I fe~l that there is_ a very good likelihood 
that this represents a second dislocation of the shoulder·." (em-
phasis added.) ·. · 

On October 19; 1979 the claimant·returned ·to Dr. Freuaenb~rg 
who reported, "Chronical~y dislocating right shoulder. These ap
pear to be anterior di~lcication~.," and co~mented: 

"The patient ·reports five episodes of dis
locations ·of '.his· right. shou-lder over the : 

·cobrse of this past ·summer. The first oc
curred whil~~water skiinq on Julv 29, )979. 
Since that time it has gone but multip)£ 
times."- (emphasis aclded.) 

Dr. Freudenberg opined: 

"~ feel his claim should be-reopened. 1His 
anterior ~islocations arei in my opinio~, 
definitely related to his injury sustained 
in August.1978~ We will send a letter to 
EBI regardi"ng rcope_ning· 'his claim and 
sched~le the patieni fbr a ·repair of hii 
chronically dislocating right shoulder." 

The surgery wa$ done November .. 6, 1979 b~ Dr. Freudenberg with op
erative findings:· 

"~he anterior margin of the glenoid showed. 
i~regularity· in th~ articula~ cartilage~ 
The capsule and labtium, however, were not 
lifted ~nd the capsule wa~ simply stretched 
out. No loose bodies were identified. 
There was no palpable ~---~_(sic) 
lesion on the humeru~. 11 (emphasis added.) 

-27-
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On July' 29, 1979 the claimant suffered a second dislocation
of his right shoulder while water skiing. The claimant was ex
amined by Df..  mith, orthopedist, July 30, ] 979, the day following
the water skiing -accident. Dr.  mith is listed on the, Millicoma
Orthopaedic Cl inic,. P’. C. letterhead, with Dr'. Freudenberg. Dr.
 mith reported: ' . ' . . ■

"Mr. Brown was doing well until yesterday.
'He was then water skiing. He developed
some slack in his rope while he was holding
on with his right hand and then suddenly
the rope jerked..* (emphasis added.)

Dr.' mith’s diagnostic impression was"Probable anterior dislo
cation of right shoulder, reduced." He goes on to report: "Mr.
Brown's old chart'was .reviewed. He had a shoulder injury in Aug
ust 1978 which was- treated by Dr. Freu'denberg.' The impression was
that he had a suhluxation_and possibly ah anterior capsular tear 
of, the glenoid. He did well’ follov;ing conservative treatment. An
arthrogram v/as unremarkable., Mr. Brown .tells me that the pain he
had with his 'recent injury was not as bad- as .the pain he had with
the initial one. He also tells me that his yesterdays injury was
quite a forceful one. I, feel that there is a very good likelihood
that this represents a second dislocation of the shoulder." (em
phasis added.) ‘

On October 19^ 1979 the claimant'returned to Dr. Freudenberg
who reported, "Chronically dislocating right shoulder. These ap
pear to be anterior dislocations,,." and commented:

"The patient reports five episodes of dis-
■ locations of'his' right, shou-lder over the

‘course of this past summer. ■ The first oc
curred while.’water skiing on July 29, 1 979.

• ■  ince that time it has gone but mult-ipie
• times."■ (emphasis added.) ' . '

Dr. Freudenberg opined:

"I feel his claim should be-reopened. -'His
anterior .dislocations are, in my opinion,
definitely related to his injury sustained
in August.1978. We will send a letter to
FBI regarding reopening''his, claim and 
schedule the patient for a repair of his 
chronically dislocating right shoulder,"

The surgery was done November,.6, 1979 by Dr. Freudenberg, with op
erative findings: ...

"The anterior margin of. the glenoid shoy/ed.
, irregularity-in the articular cartilage.
The capsule and labrium, however, v/ere not 
lifted and the capsule was simply stretched
out. No loose bodies were identified.
There was no palpable (sic)
lesion on the humerus." (emphasis added.)
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carrier denied reopening "due to the fact that you hav0 had a 
new incident while water skiing on July· 29, 1979." 

_ In a report to the carrier dated November 15, 1979, Dr. 
Freudenberg ~tates in part: 

" ... his injury occurred on August 12, 
1978 ... Subsequent t6 that injury he had 
five episodes of dislocations of._his right 
shoulder. His first episode ·was while 
playing racquetball. This did not involve 
ciny unusual activity. Hewa.s simply strik
ing at the ball with an overh.::rnd slam. � -.He 
dislocated his shoulder also while water 
skiing simply bei~g -pulled out of the water 

·with no undue violence there either. Mr. 
Brown's condition.has worsened without anv 
sionificant intervening incidents." (em- . 
phasis added.) 

In a report dated February 11, 1980 directed-to claimant's 
torney, Dr. Freudenberg states: 

''However, he was not in the fortun.-=1te JO% 
who heals after this program and proceederl 
to have dislbcations with relatively minor 
trauma. (emphasis added.) 

at-

The Referee set aside the carrier 1 s denial and orderea th~ 
6arrier to accept the worsenerl condition as compensAhle stating, 
,.·The r e i s no med i ca 1 op i n i on th a ·t the w a t e r s k i i r: g i n c i c1 en t co ;1 -

tributed independently to t.he condition reguirinq surgery. 1' The 
Referee relied on· the opinion of the treating physician Dr. Freud
enberg. We disagree. 

We do not find Dr. Freudenberq's opinion on causation persua
sive. Dr. Freudenberg sets up the circumstances which could re
sult in right shoulcier dislocations subsequent to claimant's in
dustrial injury--any minor trauma. We believ~ the ball throwing 
and raguetball incidents are the type of instigating ''mJ.nor 
traumas" he cnntemplateci. Or. Fr0.uden!x~rq•~,~ dr~criptJon nf' hov, 
t h e w a t. e r s k i i n q c'! i s lo c ,::i t. i o n o c c u r r <2 cl i s a l so c o n i~ j s t 0 n t ,,, i t: h t h e 
minor trauma theory. However, we are persuadec'! the w~terskiintj 
accident occurred as deGcribed by Dr. Smith in a history taken 
from the claimant the day after that occ~rrence. We find that 
history more likely tru~ than the later history recited by Dr. 
Freudenberg. Therefore, the ,July 29, .1979 incident \,·as net a 
minor trauma but was, as claimant described it to Dr. Smich, 
"quite a forceful one." We find this event broke the chain of 
ca I..\ sat ion a r: d was an in ii e pen a en t cont r i bu t in g · ca us c o f the s u :, fi l::. -

quent medical ev_ents relating to claimant's right: shoulcif.'.r. 

-28:.. 

The carrier denied reopening "due to the fact that you have had a
new incident v/hile water skiing on July 29, 1979."

In a report to the carrier’ dated November 15, 1979, Dr.
Freudenberg states in part:

"...his injury occurred on August 12,
1978...  ubsequent to that injury he had
five episodes of dislocations of .his right 
shoulder. His first episode 'was while
playing racquetball. This did not involve
any. unusual activity. He was simply strik
ing at the ball with an overhand slam..'.He
dislocated his shoulder also while water
skiing simply being pulled out of the water
'v/ith no undue violence there either. Mr.
13rov^;n's condition . has worsened without anv
significant intervening incidents."
phasis added.)

(em-

In a report dated February 11, 1980 directed-to claimant's at
torney, Dr. Freudenberg states:

"However, he was not in the fortunate ].0^
who heals after this program and nroceeded
to have dislocations v;ith relatively minor
trauma. (emphasis added.)

The Referee set aside the carrier's denial and ordered the
carrier to accept the worsened condition as compensable stating,
"There is no medical opinion that the water skiing incident con
tributed independently to the condition requiring surgery." The 
Referee relied on' the opinion of the treating physician Dr. Freud
enberg. .We disagree.

We do not find Dr. Freudenberg's opinion on causation persua
sive. Dr. Freudenberg sets up the circumstances which could re
sult in right shoulder dislocations subsequent to claimant's in
dustrial injury--any minor trauma. We believe the ball throwing
and raquetball incidents are .the type of instigating "mj.nor
traumas" he con tempi,ated . Dr. Freudenhe rg ' s doscript j on of how
the v/ater skiing dislocation occurred is aiso consistent with the
minor trauma theory. However, we are persuaded the waterskiing
accident occurred as described by Dr.  mith in a history taken
from the claimant the day after that occurrence. We find that 
history more likely true than the later history recited by Dr.
Freudenberg. Therefore, the July 29, ,1979 incident was not a
minor trauma but was, as claimant described it to Dr.  rriirh,
"quite a forceful one." We find this event broke the chain of
causation and was an independent cent r i bu t ing ' cause of the suose- 
quent medical events relating to claimant's right: shoulder.

-28-
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The ·aoard finds it more than coincidence that the medical 
record reveals no right shoulder dislocations as speculated by Dr. 
Freudenberg after claimant returned to .work ancl before- the water 
skiing accident. Rather, the claimant had made a good recovery 
frDm the ind~strial injury and that ~he water skiing accident was 
the triggering event which led to the subsequent di~locations pre
cipitated by minor trauma as had been predicted' by Dr. Freuden
berg in his closing report and again predicte~ by Dr. Smith- after 
the water skiing accident as a possible consequence of the water 
skiing injury. 

We do nbt agr~e with the Bef~ree 1"$ st~tement that: 

"To apply the independent contribution ·test 
to a subsequent off-job in~{dent w~uld be · 
to do ·violence to the fundamental principle 
that.a material contribution of the work· 

·activity_is·sufficient for compensahility." . . ' ' ~ . 

We hold ·that the •independent contribu~ing-cause test doei app~y to 
·fact situations as found in this case. We find Dr. Sciith's report 
is legally sufficient to support application of the independent 
cause test. The skiing accident broke the chain of industrial 
causation and the inj~ry arising out of the water skiing accident 
started the phain of events which led to the surgery. The car
rier's denial is approved.· 

The Referee 1-s order dated November 26,· 1980 is reversed. 

SHERRI CESSNUN, CLAIMANT 
Rick McCormick, Claimant's Attorney 
SAIF Corp Legal," Defense Attorney 
Request for Review by Claimant 

. . 

- 80-02242 & 80-03891 
July l 3, ) 98 l 

Reviewed by Board Members McCallister and Lewis. 

The claimant seeks Board ·review· of that portion of •'Referee 
'Nichols' ord~r w~ich affirmed t~e SAIF Corp~ration's denial of 
c6rnpensability for a right kne~ co~dition. · .... . . ·. 

The Boarc(affirnis and' adopts the Referee's order:· The 
· claimant, in her briei, ~£ates that where medical"bpinions as to 
causation are 'in conflict; particular weight should ·be given to a 
treating physician who exami~~d-~nd operatea b~ cilaimant, citing 
Bl~ir v. SAIF, 21 Oi A~p 22~ ~i9j5). Harnmohs v. P~rini, 43 Or App 
299 (1979) is more ielevant here. 

ORDER 

The Referee's order dated December 19, ·1980 is affirmed. 
' 
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The 'Board finds it more than coincidence that the medical
. record reveals no right shoulder dislocations as speculated by Dr.

' Freudenberg after claimant returned to -work and before^the water
skiing accident. Rather, the claimant had made a good recovery
from the industrial injury and that the water skiing accident'was
the triggering event which led to the subsequent dislocations pre
cipitated by minor trauma as had been' predicted' by Dr. Freuden
berg in his closing report and again predicted by Dr.  mith- after
the water skiing accident as a possible consequence of the water
skiing injury. • ■ '

We do not agree with the Referee';s statement that:

’’To apply the independent contribution 'test
to a subsequent off-job incident would he ‘
to do violence to the fundamental principle
that,a material contribution of the work’

' activity', is'.sufficient for compensability . "

We hold ’that the 'independent contributing cause test does apply to
‘fact situations as found in this case. We find Dr.  mith’s report
is legally sufficient to support application of the independent
cause test. ‘ The skiing accident broke the chain of industrial
causation and the injury arising out of the water skiing accident
started the chain of events which led to the surgery. The car-

• rier's denial is approved. ' " ’

The Referee's order dated November 26,- 1980 is reversed.

0

SHERRI CE-SSNUN, CLAIMANT
R ck McCorm ck, Cla mant's Attorney
SAIF Corp LegalDefense Attorney
Request for Rev ew by Cla mant

80-02242 & 80-03891
July 13, 1981

Reviewed by Board Members McCallister and Lewis.

The claimant seeks Board ■ review’of that portion of “Referee
'Nichols' order which affirmed the  AIF Corporation's denial of
compensability for a right knee condition. •

The Board affirms and'adopts the Referee's order.'’ The 
claimant, in her brief, states that where medical'opinions as to
causation are in conflict, particular weight should’be given to a
treating physician who examined and operated on claimant, citing
Blair V.  AIF, 21 Or App 229 (1975) . Hammons v. 'Perini, 43 Or App
299 (1979) is more relevant here.

ORDER ■ ■

The Referee's order dated December 19, 1980 is affirmed.
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SMITH CORWIN, CLAIMANT 
Gerald Martin, Claimant's Attorney 
Marcus Ward, Defense Attorney 
Request for Review by Claimant 

\✓ CB. 79-08050 
July 13,, 1981 

Reviewed by Board Members Barn~s and Lewis. 

The claimant seeks Board review of Referee Dann~r's order 
which upheld SAIF's denial of compensahility. 

The Board corrects a date in the Referee's 
first line of the second full paragraph on page 
corrected to read "August 8." As. so .cor_recteci, 
and adopts the Referee's order. 

order. In the 
2, "April S" is 
the Board affirms 

Claimant'~_brief argues it is impossible to unrierstanri how 
the Referee could have arrived at a conclusion contriry to all the 
rne~ical evidenc~. A~ we interpret the Refer~e's ordir, his 
conclusion is based on an implicit finding that claimant was not 
credible. We adopt the Referee's order with that unclersta:1cJins of 
its foundation. 

·ORDER 

The-~eferee's ord~r d~ted May 21, 1980 is affirmed. 

WILLIAM DEAN, CLAIMANT 
Rolf Olson, Claimant's Attorn~y 
Daniel Meyers, Defense Attorney 
Order Denying Reconsideratiori 

WCB 80-02825 
July 13, 1981 

Claimant has moved for reconsideration of- our June 25, 1981 
Order of Remand. 

Claimant first "requests the rjoht lo .::-1ppcal" anc1 crimpla.inc: 
that our 01:dcr did not include notice nl' z1ppc<11 ril1ht::~. h'hcthcr zi 
Board order is appealable or not depends on the relevant statutes 
as interpr~ted by the Court of App~al.s; it does n6t ~~pend upon · 
whether a Board ord,=r includes notice of appeal rights. In other 
words, a Boar,d order that is. not s·tatutorily appealable does n0t· 
become appealable because of erroneous notice of appeal ri0hts, 
and conversely, a Board order that is statutorily appealable does 
not cease to b~ such because· it aces not include notice of appeal 
rights. Under the relevan~ statutes, claimant either does or does 
noi ha�e the right to appeal; there is nothing this rioard ca~ do 
to grant such a "request." 
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JOSEPHINE SMITH CORWIN, CLAIMANT
Gerald Mart n, Cla mant's,Attorney
Marcus Ward, Defense Attorney
Request for Rev ew by Cla mant

WCB 79-08050
July 13,, 1981

Reviewed.by Board Members Barnes and Lewis.

The claimant seeks Board review of Referee Danner's order
which upheld  AIF's denial of compensability.

The Board corrects a date in the Referee's order. In the
first line of the second full paragraph on page 2, "April  " is
corrected to read "August 8." As,so corrected, the Board affirms
and adopts the Referee's order.

Cl aimant's.brief argues it is , impossible to understand how
the Referee could have arrived at a conclusion contrary to all the
medical evidence. As we interpret ' the Referee's order, his 
conclusion is based on an implicit' finding that claimant was not
credible.' We adopt the Referee's order with that understanding of
its foundation. , .

■ ORDER

The-Referee's order dated May 21, 1980 is affirmed.

WILLIAM DEAN, CLAIMANT
Rolf Olson, Cla mant's Attorney
Dan el Meyers, Defense Attorney
Order Deny ng Recons derat on

WCB 80-02825
July 13, 1981

Claimant.has moved for reconsideration of our June 25, 1981
Order of Remand.

Claimant first "requests the right to appeal" and cojnplains
that our Order did not include notice of appeal rights. Whether a
Board order is appealable or not depends on the relevant statutes
as interpreted by the Court of Appeals; it does not depend upon
whether a Board order includes notice of appeal rights. In other
words, a Board order that is- not statutorily appealable does not
become appealable because of erroneous notice of appeal rights, 
and conversely, a Board order that is statutorily appealable does
not cease to be such because'it does not include notice of appeal
rights. Under the relevant statutes, claimant either does or does
not have the right to appeal; there is nothing this Board can co 
to grant such a "request."
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next contends we erred·in vacating the Referee's 
order, arguing: . 11 The award· of compensation should stand until 
such time as it is reversed, ba~ed upon proven facts." We ais
agree. Our authority to.remand d~pends upon a det~rmination ''that 
a ~ase has been improperly, incompleiely or otherwis~ insGffi
ciently deveioped or heard by the referee." ORS 656.~35_(5). We 
are not persuaded that a decision we have found was bas~d-on an 
incomplete reccird "should stand II p·end i ng rehearing. Hqi-.ieve r,. by 
copy of this ·order, we direct the Pres1ding Referee t9 cooperate 
with the parties in getting a rehearing scheduled on .an_ e_xpedited 
basis should claimant so d~sire; 

Claimant's remaining contentions were all c~nsidered by the 
Board at the time we issued .our June 25, 1981 Order of Remand. 
Claimant'i motion for reconsiderati~n is denied. 

IT IS SO ORDERED. 

JAMES J. ELDRED, Claimant 
Michael L. Mowrey, Claimant's Attorney· 
SAIF Corp Legal, Defense.Attorney . 
Request for Review by Claimant · 

WCB 79-06049 
·July 13, 1981 

Reviewed by Board Memh~rs Mccallister and Lewis. 

The claimant see~s Board review'~f Referee Seifert's order 
which affirmed the D~t~rmination Order of June 26, 1978 which 
awirded 40% unschedJled disability for cl~imant!s compe~sable 1977 
injuries. 

Claimant· suffered back, hip and leg injuries when, on. July 
22, 1977, he was struck by a log while standing on a loadin~ dock. 
His condition· was first diaanosed by Dr. M. P. Renaud on July 26, 
1977 as contu~·ion to the pr~-sacial region. Augu~t J.977 i-rays 
confirmed a 25% compression fracture of L-1. Whin hospitalized on 
August 29, 1977 Dr. Thomas R~ Brand~s, a consulting, interhi~t, · 
suspected.nerve root compression. Conservative treatment consist
ing of a tran~cutaneous nirve stimulator and a back hr~f0 were 
prescribed for what nr. Brandes cc1Jl0cl nrn1tip10 coinprc~~'.~jnn fr,:ic
tures to clai~ant•s b~ck: A February 3, 1978 ex~mination revealea 
degenerative spondylos~s. 

In Jun~·of 197~, Dr. Mario J. Campagna'Iound ~ compression 
fracture with severe n~rve ro6t compression, 13 left, and L4 bi
laterally, secondary to prot-ruded I.3 and L4 discs. He ·also re
ported. that there was_ evidence of s·ever·e cervical 2nd lumbar spon
dylosis. indicating that claimant would be readmitted at a later 
date for sui~ical correction of the ~roblern. · Dr~ William E. ~at
thews, who saw claimant in consultation·wi~h Dr. Campagna, 
expressed the- op_inion that without surgery claimant was totally 
disabled. 
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Claimant- next contends w

order, arguing: "The award'o
such time as it is reversed,
agree. Our authority to.rema
a case has been improperly, i
ciently developed or heard by
are not persuaded that a deci 
incomplete record "should sta
copy of this order, we direct
with the parties in getting a
basis should claimant so desi

e erred'in vacating the Referee's
f compensation should stand until
based'upon proven facts." We dis-
nd depends upon a determination "that
ncompletely or otherwis.e insuffi-
the referee." OR 656.295(5). We

sion we have found was based on an
nd" pending,rehearing. However,, by
the Presiding Referee to cooperate
rehearing scheduled on .an expedited
re.

Claimant's remaining contentions were all considered by the 
Board at the time we issued ,our June 25, 1981 Order of Remand.
Claimant's motion for reconsideration is denied.

IT I  O ORDERED.

#

m

JAMES J. ELDRED, Cla mant -
M chael L. Mowrey, Cla mant's Attorney
SAIF Corp Legal, Defense Attorney
Request for Rev ew by Cla mant

WCB 79-06049
July 13, 1981

Reviewed by Board Members McCallister and Lewis.

The' claimant' seeks Board review’of Referee  eifert's order
which affirmed the Determination Order of June 26, 1978 which
awarded 40% unscheduled disability for claimant.'s compensable 1977
injuries. ' • -'

Claimant' suffered back, hip and leg injuries when, on. July
22, 1977, he was struck by a log while standing on a loading dock.
Kis condition' was first diagnosed by Dr.M. P. Renaud on July 26,
1977 as contusion to the pre-sacral region. August 1977 x-rays
confirmed a 25% compression fracture of L-1. When hospitalized on
August 29, 1977.Dr. Thomas R. Brandes, a consultine_interhist, '•
suspected-nerve root compression. Conservative treatment’ consist
ing of a transcutaneous nerve stim.ulator and a back hra.ee  ore
prescribed for what Or. Brandes called imilt.ip.le coinpre5jr.i on fiae
tures to claimant's 'ba'ck._ A February 3, 1978 examination revealed
degenerative spondylosis. • •

In June'of 1978, Dr. Mario J, Campagna''found a com.pression
fracture with severe nerve root compression, L3 left, and L4 bi
laterally, secondary to protruded 1,3 and L4 discs. He 'also re
ported that there was evidence of severe cervical and lumbar spon
dylosis. indicating that claimant would be readmitted at a later
date for surgical correction of the problem. ' Dr. W'illiam F. Mat
thews, who saw claimant in consultation'with Dr. Campagna,
expressed the- opinion, that without surgery claimant was totally
disabled. . .
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claim was closed hy Determination Order dated June 26, 
1978 which awarded temporary ~ot~l disdbility benefit~ from July 
28, 1977 through May 8, 1978, less time worked, and awarded 40% 
unscheduled. disability for claimant's injury to the low back and 
left hip. 

Exami'nation on. A.pril 2, 1979 and July 17, 197? hy Dr. Cam
pagna revealed ·no appreciable change ·in cJaimant's conditio:r. Dr. 
Campa.gna recommended continued care throuah the Veterans' ilospi Lnl 
which had prescribed muscle relaxants. Reporting on July 17, 1979 
that claimant was not taking any medication, Dr. Camp~ana added 
the contradictory note that Dr~ Renaud was treating claimant with 
Tylenol ·and Valium. 

On August 10, 1979 claimant consul tee; an osteopathic physi
cian and surgeon in Central Point, Dr. Max Flowers. Dr. Flowers 1 

report stated: 

"Physical examination shows marked Jimitatiqn 
of motion in the lumbar area with pain begin
ning at ap~ro~imately L-1, particularly on the 
left side, and also p2in in the left hip area 
with marked restriction in lifting ·his Jeft 
leg and f~om paraesthesia of the left ieg. 
The lumbar x-rays revealed multiple degenera
tive disc disease and an old compression frac
ture of L-1 and contrast material in the sub
arachnoid space. The left hip was normal. 

"My diagnosis is Degen~rative Disc Disease 
Lumbar Area, Post Laminectomy Syndrome and 
Secondary Myositis; •• r feel that a p~riod of 
concervative (sic) therapy sho~ld be tried for 
three to six months, and if no reJ.ief is noted 
then· he will be referred to a neurosurgeon or 
an orthopedist." 

In late October, 1979 Dr. Nicolas D. Yamodis, neurolosist, 
reported:· 

"The pain c0urse is generally low back pain 
which radiates to hoth hips, left greater than 
ri0ht. Tt is ,::i constant ocl11, like o sh,~1rp 
knif~. When bending, he has some numbness anri 
tingling of his left Jeg as well as some weak
ness ·in his left leq. Coordination and aait 
problems are noted ~ue to t~e left leg w~ak~ 
ness. Coughing and sneezing exacerbate his 
low back pa1n. He notes no position of com~ 
fort. Position of discomfort is bending, 
twisting and staying in a~y one position too 
long. " 
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The claim was closed by Determination Order dated June 26,
1978 v;hich awarded temporary total disability benefits from July
28, 1977 through May 8, 1978, less time v.'orked, and av;arded 40%
unscheduled, disability for claimant's injury to the low back and
left hip.

Examination on April 2, 1979 and July 17, 1979 by Dr. Cam-
paqna revealed -no appreciable change in claimant's condition. Dr.
Campagna recommended continued care through the Veterans' ilospiu.al
which had prescribed muscle relaxants. Reporting on July 17,- 1979 
that claimant was not taking any medication, Dr. Campagna added
the contradictory note that Dr.- Renaud was treating claimant with
Tylenol 'and Valium.

On August 10, 1979 claimant consulted an osteopathic physi
cian and surgeon in Central Point, Dr. Max Flowers. Dr. Flowers'
report stated:

"Physical examination shows marked limitation
of motion in the lumbar area with pain begin
ning at approximately L-1, particularly on the
left side, and also pain in the left hip area 
with marked restriction in lifting his i.eft
leg and from paraesthesia of the left leg.
The lumbar x-rays revealed multiple degenera
tive disc disease and an old compression frac
ture of L-1 and contrast material in .the sub
arachnoid space. The left hip was normal.

"My diagnosis is Degenerative Disc Disease
Lumbar Area, Post Laminectomy  yndrome and .
 econdary Myositis.'..! feel that a period of
conservative (sic) therapy should be tried for
three to six months, and if no relief is noted
then' he will be referred to a. neurosurgeon or
an orthopedist."

In late October, 1979 Dr. Nicolas D. Yamodis, neurologist,
reported; ’ '

"The pain course is generally .low back pain
which radiates to both hips, left greater than 
r.ight. Tt is a constant: aclu' .like a sharp
knife. When bending, he has some numbness and
tingling of his left leg as well as some weak
ness in his left leg. Coordination and gait
problems are noted due to the left leg weak
ness. Coughing and sneezing exacerbate his
low back pai-n. He notes no position of com
fort. Position of discomfort is bending,
twisting and staying- in any one position too ,
long."

m
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' . · On June: 30, Dr. Campagn·a performed a decornpressive lumbar 
laminectomy. Radiology reports'dat~d July 1, 1918 indic~ted 
hypertrophic,alterations of the lumbar spine. Dr. Campaq~a•s 
final diagnosis at the tfme cla}mant.w·as'dischargedfrom the hos
pital was an· extruded L3 d1sc lef f:'-: -ca uaa· equ i na compress ion. On 
August i, 1978~Dr. -~am~a~na noted that clai~ant•~ back.condition 
was steadily' improving'·.' -

' - •,. 

However; -� ~"August 12,· ·1978,· Dr. C. D. Pot tee, who special
izes in orth9pedic and fracture surgery, examined claimant due to 
what he termed "u·nrelentinq pain" centered 1n the upper· .lumbar 
spihe. Dr~ ~otter reporte~: 

"Because' of the amount of d°i-scomfort he· is. 
having and the signs· of LS n·erve ro.ot involve-. 
ment on the left side with a weak EHL and de
creased sensation on the dorsum of the foot, ·I 
obtatned a sin9le lateral x-ray of the lumbar -
sp1ne. On that x-ray·a ri~w co~pressioti fiac
tu'i'e is· seen of- Ll verteb.ra ,·as compared to the 
old' x-rays J/18/77 in which' that COf[lpression 
fracture is not present. 

uwe have to assume the patieht sust~ined a 
compressi6n fracture of th~ Ll ·vertebra in his 
ori-the~job ~ccident and ih addition to thab he 
has also· sus·ta ined ne-rve root irritation of · 
the ·_r.s· nerve -root, left si.cle. I -feel we have 
documented -~he patient's cause for pain~··". 

Nonetheless, Dr. Campagna concluclecl on August 16, 1978 that 
if it were not for other-probf~ms claimant would :~e able· to return 
to work on October· 1,· 1978. Those "other· problems" were not elab
orated upon~ On N6ve~ber 6, 1978 Dr; Ca~pigna n9ted the'~ompres
sion fracture- of Ll, is well as se~ere lumbar sponclylosis throuqh
out the lumSar-splne. Rating the claimant•~-~isability as ~moder
ate," he recommended that -_the claim· be, clos.t::d. Presumably· on tr.e 
basis of Dr. Campagna's_ November·.16, 1978 report, ·the·claim was 
again closed by Dete_rrtii na U.oii ,Order dated. Dec_embe r _2?, 197 8 award
ing additional· time loss benefits from May 9, 1978 t.hrouoh Novem
ber 6, 1978. No ·aoditional compensa'tion for permanent partial 
1isability was- granted.· · ' · · · 

• , • · •" ,. t ~ r • , • · • • · • Or.. Yamodis'.confirmeo earlier medical impressions of progressive 
- deqenerati've cervical ~nd lumbar cHsc aricl· 1oint clisease with spon
ayiosis, cervical m.-yelopathy·,·· and· pr'esuine sca;r·ring of I:Eirvc roots 
in the- lumbosacral. ar~a, secondary to Pantop~que extravasation. 
DC Yamodis~_reported_ to,.Dr. Flowers: · 

''I doubt t-hat any further· surgery would -be 'of 
significant h·elp to thi's 'indiv·tauaL· A dfag
nost{c myelograrri is. n9t recommended since 'sur
gery woufd not be.6f ·benefit-to thi~_patieht 
ih the long run. As a matte·r. of fact, surgery_ 
and further· decompressing might exacerbate his 
$ymptoms and might,~ in all likelihood, turn 
him into a ~ack cripple;:;" 
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•On June;30, Dr. Cainpagna performed a decompressive lumbar
laminectomy, . Radiology reports dated July 1, 1978 Indicated
hypertrophic‘alterations of the_lumbar spine. Dr. Campagna's
final diagnosis at the time claimant .was'discharged.from the hos
pital was an'extruded L3 disc left^ cauda .equina compression. On 
August 4, 1978',pr. Campagna noted that claimant's back condition
was steadily‘ improving'-.' ■

However^ p.n"August 12/'’1978,■ Dr. C. D. Potter,, who special
izes in orthopedic and fracture surgery, examined claimant due to
what he termed "unrelenting pain" centered in the upper .lum.bar
spine. Dr, Potter reported: ■ ' ■ . • • _ '

"Because'of the amount of di'-scomfort he'is.
having and the signs of L5 nerve ro.ot involve
ment on the left side with a weak EHL and de-
creased sensation on the dorsum of the foot, •!
obtained a single lateral x-ray of the lumbar ■
spine. On that x-ray'a new compression' frac
ture is’ seen of Ll vertebra-as compared to the • .
old' x-rays ,-3/18/77 in which' that compression,
fracture is not present;

■ "We have to assume the patient sustained a ,'
compression fracture of the Ll vertebra in his 
on'-the-job accident and in addition to, that- he ,
has also sustained nerve root irritation of
the L5'nerve root, left side, t feel we have
documented the patient's cause for pain..."'

Nonetheless, Dr. Campagna concluded on August 16, 1978 that
if it were not for other • problems claimant would ‘b'e able to return
to work on October’ 1, 1978. Those "other' problems" were not elab
orated upon. On November 6, 1978 Dr.; Campagna noted the'compres-
sion fracture- of Ll, as w,ell as severe lumbar spondylosis through
out the lumbar-spine. Rating the claimant''s disability as "moder
ate," he recomm.ended that hhe claim' be. closed., Presumably on the
basis of Dr. Campagna's. November ".16, 1978 report, the'claim was
again closed by Determination Order dated December 22, 1978 award
ing additional' time loss benefits from May 9, 1978' through Novem
ber 6, 1978. No -additional compensation for permanent partial
disability was- granted,' 
Dr.. Yamodis ‘ conf i rme'd earlier medical impressions of progressive

• degenerative, cervic.al and lumbar disc and joint disease with spon
dylosis, cervical myelopathy,' a'nd’presume scarring of nerve roots
in the-lumbosacral, area, secondary to Pantopaque extravasation.
Dr. Yamod is/reported to, .Dr. Flowers:

"I doubt that’ any further surgery would be-of
significant^ help to this ’individual-.' A diag-
nostic myelogram' is, npt recommended since ‘sur
gery would not be of benefit.-to this^patient
in the long run.- As a matter of fact, surgery,
and further- decompressing might exacerbate his 
symptoms and might,in all likelihood, turn
him into a back cripple..." > ' :
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      Flowers, in November of 1979,- repofted: 
I 

My present feeling is that Mr. Eldred ·is to~ 
tally disabled from significant man~al labor, 
and since there is no definite recommendations 
or further treatment I would recommend that he 
be placed on total and permanent disibility 
and _be abl•e to have palliati·ve treatment wh~en 
indicated." · 

Again, on December 4, 1979, Dr. Flowers expressed his opinion that 
claimant was total~y and completely disabled: 

"I.believe that Mr. Elcfred is totally and com
pletely disabled permanently and that his c~se 
should be closed with the stipulation that he 
continue to r·eceive palliative treatments and 
medication which relieve him somewhat." 

Following their March 1980 examination, the Orthopaedic Con
sultants diagnosed claimant•s ~ondition as "old healed fracture of 
L-1. .• moderately severe degenerative joint disease of the lu'mbar 
spine ••. postoperative decompressive laminectomy, 1978~ .. spinal 
stenosis ... " Their report of examination stated: 

"James Eldred is a fifty~eight year ola white 
male who was generally in good heilth until 
July 22, 1977 •••. 

" ..• There is no other histp~y of previous 
spine difficulty .•• 

. "He has two chief complain ts: (1) Constant
back and hip pain, and (2). troubie walki~g. 
The back pain is localized to the mid lumbar· 
and upper but'tocks areas bilaterally. The 
pai~ will occasionally radiate ·aown- the pos
terior left leg foll6wirg exertion. His pain 
is made wo_rse by walking', and he is limited _to 
about'two blqc~s. ·ee i~ also bothered by pro
longed sitting, being limited to thirty to 
fo~ty-five minutes before getting up and mov
ing a round. l~e can stand. stationary ··for only 
a few minutes before his pain increases se
verely .•• · 

"His leg§ feel gerierally weak, usually after 
walking. However, he does not have foot drop 
an~ he can get u~ from· a chair without dif~ 
ficulty. He has a constant humbness and cold
ness in his feet and occasionally wears two 
pairs of socks .•. " · 

', 

-

-

iMy present feeling is that Mr. Eldred is to
tally disabled from. significant manual ].abor,
and since there is no definite recom.mendations
or further treatment I would recommend that he
be placed on total and permanent disability
and be abl-e to have palliative treatm.ent when
indicated. "

Again, on Decemiber 4, 1979, Dr. Flowers expressed his opinion that
claimant v;as totally and completely disabled:

"I-belieVe that Mr. Eldred is totally and com
pletely disabled permanently and that his case
should be closed with the stipulation that he
continue to receive palliative treatments and
medication which relieve him somewhat."

Following their March 1980 examination, the Orthopaedic Con
sultants diagnosed claimant's condition as "old healed fracture of
L-1...moderately severe degenerative joint disease of the lumbar
spine...postoperative decompressive laminectomy, 1978...spinal
stenosis..." Their report of examination stated:

"James Eldred is a fifty-eight year old white
male who was generally in good health until
July 22, 1977^ . . '

"...There is no other history of previous
spine difficulty...
"He has two chief complaints: (1) Constant
back and hip pain, and (2) trouble walking.
The back pain is localized to the mid lumbar'
and upper buttocks areas bilaterally. The 
pain will occasionally radiate dov/n the pos
terior left leg following exertion. His pain
is made worse by walking, and he is limited to
about’ two block's. He is' also bothered by pro
longed sitting, being limited to thirty to
forty-five minutes before getting up and mov
ing around. He can stand, stationary 'for only
a few minutes before his pain increases se
verely ...

"His legs feel generally weak, usually after
walking. However, he does not have foot drop
and he can get up from a chair without dif
ficulty. He has a constant numbness and cold
ness in his feet and occasionally wears tv;o
pairs of socks..."

Dr. Flowers, in November of 1979,- reported:
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Orthopaedic Consultants·~oncluded that claimant's total im
pairment of f~nction with reqard to the low hack was in thd m6aer
ately severe ;range and that· the· total irnpa1rme·nt rela.ted to this 
injury was c~ns ide r~a· moderate. · .. · 

'. 
Claimant\s work experience for the p~st 30 -~ears·h~s be~n 

limited to mill work.· He is 58 'y'ears olcl, has an eighth grade ed
ucation," anrl is restricted to -.ligh_t. work only. _The. Refe_ree has 
noted that there are nurne·rous job's ir, the" claimant 1 -s local arec1 
that a perso~ with. claimant's limitations can perform, such as· 
el~c.tronics i'nspect~rs.and assembi'~rs~ 'rt· is· unlikelv,_hm,;ever, 
that c1aimant would be ·considered for _s_u_ch _ _:posit~ons due to his 
1 imt ted educa,t ion, work expe r)erice. ·and age: 

Although offered reemployment as a watchman foi hii tre0ious 
employer, which offer was refus~d, the Board has serious doubts 
wheth~r his p'hysical condition would permit hin{ to perf6rJ1] the 
patrolling duties required on a regular, full-time basis.· Unfor
tunately, cl~·imant _has neither sought work nor vocational rehab
i_l i ta tion nor· has he applied at an employment off ice. There is a 
clear indication th~t claimant considers.himself to be retired . 

• - ~ , ~ • • - 'a. 

In view of all the above factors and the extent of claimant's 
physical impairment ·which includes his pr~-existinq loss of hear
ing and his 1974 colostomy, the Board conclu-des that claimant 
should· be awarded a permanent disability rating of 75% unscheduled 
~isability for injury to his low back, hip and lea. 

ORDER 

The Referee's order dated October 15, 1980. 1s modified. 
Claima~t is-hereby awarded 75% .unsche~uled permanent.partial dis
ability in lfeu of the Referee's award o_f 4.0% _u:-isched,u~ed pe.rman-
ent partial disability. ,. 0 

· .. Claimant's attorn~y is hereby awarded attorney's -fe~s in the 
sum of 25% of the additional compensation awarded, not to exceed 
$1,500. 

EDDIE FLOYD, CLAIMANT 
Jeff Gerner~ Claimant's Attorney 
Paul Bocci; D~fense'.Attorney 
Request for Review·by Claimant . - ~ 

WCB 80-05063 
July 13~: 198.1 

·, Reviewed by B_oar~ Memb~rs '_Mc;:Ca1'1\ster• irnd 'L~v.).~--
: ' . - - . ~ . . . 

.The clairnan·t seeks Bo·ard review ·of RP.feree B?,ke.r' s· 01~der which 
affirmed the derial cii~ai 3~, l~~o~ tlairna~t bontends he 
suffered a cqrnpen~_able injury on ~arcl') 29, l98q •. · · 

.The Board; :afte,r de .novo r·eview, affirms· and adopts the ob'ler 
of the Ref~ree. 

ORDER 

• i 

The Referee's ordef dated November 26, 19B0 1s ~ffirmee. 
_35..: 

The Orthopaedic Consultants ■ concluded that ela imant ' s total ini-
pairment of function with regard to the low hack was in the moder
ately severe.grange and that the total impairment related ,to_ this
injury was considered' moderate.

Claimant's work experience for the .past 30 years has been,
limited to mill work.' He is 58 years bid, has ah eighth grade ed
ucation, and is restricted to '.light, work only. The. Referee has',
noted that there are numerous 'job's in the claimant''-s local area 
that a person' with, claimant's limitations can perform, such as
electronics inspectors and assemblers. It is' unlikely,.however,
that claimant v;ould be 'considered- for'.such.^positions due to his
limited education; work experience.'and age.' • ■

Although offered reemployment as a watchman for his previous
employer, whi.ch'offer was refused, the Board has serious doubts
whether his physical condition v/ould pe’rmit him'to perform the
patrolling.duties required on a regular, full-time.basis.' Unfor
tunately, claimant has neither sought work nor vocational rehab
ilitation nor' has he applied at an employment office.' There is a
.clear indication that claimant considers. himself to be .retired.

In view of all the above factors and the extent of claimant's
physical impairment 'which includes his pre-existing loss of hear
ing and his 1974 colostomy, the Board concludes, that-claimant
should'be awarded a permanent disability rating of 15% unscheduled
disability for injury to his low'back, hip and lea.

■ / ' o de ' ■

The Referee's ;order dated October 15, 1980. is modified.
Claimant is^.hereby awarded 75% .unscheduled permanent partia-i dis
ability in lieu- of the Referee's award of 4.6% unscheduled perman
ent partial disability. ,

. • V .

Claimant's attorney is hereby awarded a t torney ' s-fees in the 
sum of 25% of’ the additional compensation awarded, not to exceed.
$1,500.

m

EDDIE FLOYD, CLAIMANT .
Jeff Gerner, Cla mant's Attorney
Paul Bocc  Defense-Attorney
Request for Rev ew'by Cla mant

WCB 80-05063July 13,r 1981 :

.. Reviewed .by Board Members 'McCallister'and 'Lew.is.

The claimant seeks. Board review of Referee Baker ' s' order which
affirmed the denial of May 30, 1980-. Claimant contends he.
suffered a compensable injury on March 29, 1960,

The Board, after de .novo review, affirms' and adopts the o'rder
of the Referee. ' • ' .•

; . ’ . ^ ORDER

The Referee's order dated November 26 , 1980 is affirir;ed.
-35- • ■
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GARCIA, CLAIMANT 
J. David Kryger, Claimant's Attorney 
David Hbrne, Def~nse Attorney 
Reque~t for Revie~ by Claimant 

WCB 80~01,587 
July 13 ,. :1981 

Reviewed bi Board M~mbers ~cCall{~ter and Lewis. 

The claimant i~~ks Boa~d review of R~feiee 1 McCuliouqh 1 s or~er 
w h i c h a f f i rm e d t he· De t e r rn i ri at i o n . 0 rd e r. o f A p r i l 2 6 , 19 7 9 - w he r e by 
claimant was awarded ·temporary total disahility compensat-.ion 
only. Claimant contends he. is entitled to On award of permanent 
partial disability. 

The Board, aft~r-de novo review, affirms and addpts che order 
of the Referee. 

ORDER 

The Referee 1 s order dated ·December 30, 1980 is affir:necl . 

ROSCOE GEMMELL, CLAIMANT 
David.Hittle, Claimant's Attorney 
SAIF Corp Legal, befense Attorney 
Request for Review by SAIF 

. WC_B 79-03690 
_Ju1y 13,) 1981 

Revi~wed by Board Members Barnes a~d McCallisteG. 

The SAIF Corporation se.eks Board review and the ·clairr,ant 
.seeks cross review of *eferee ·Braverman's order. 

This Ca$e is i procedural nightmare~ In 1962 claimant sus
tained a compensable left knee injUrv. In·l977 clai~ant s~stained 
a ccimpensable back, shoulder· and lefi'hip injury. Mqst 6f the 
procedural complications arise from·the.Referee having bl~nded . 
together issuis relating to the i962 injury with issues relatina 
to the Y977_ injuiy into a. hopeless·~arbl~ cake.· ·That is ~spe~-

·ially tr6ublesome becau~e, claimantJs agqiavatio~. rights havinq 
expired on the 1962 injury_, issues relating to ~t·:are; solely. _
within t·he Board's own motion jurisdictio_n_ and .the Referee: had no 
a·uthority to"order· relief in connection with the 1962 injury. On 
. the b the r h ,~rn d ; the Re ·f e re e a id have author i t y to_ or: a er :-- el i e f i n 
connection with the 1977· injury •. The Board's present problem is 
to try ·to separate 'the part~- of the marble cake. · 

~36-

-._, RICHARD GARCIA, CLAIMANT
0. Dav d Kryger, Cla mant's Attorney
Dav d Horne, Defense Attorney
Request for Rev ew, by Cla mant

WGB 80-01587
July 13„ :1981

Reviewed by'Board Members .McCallister and Lewis.

The claimant seeks Board review of Referee'McCuliouqh's order
which affirmed the' Determination, Order of April 26, 1979 whereby
claimant was awarded 'temporary .total disability compensation
only. Claimant contends he.is entitled to an award of pe'rm.anent
partial disability.

The Board, after, de,novo review, affirms and adopts the order
of the Referee. , • '

ORDER ' ■

The Referee's order dated 'December 30, 1980 is affirmed.

ROSCOE GEMMELL,.CLAIMANT
Dav d H ttle, Cla mant's Attorney
SAIF Gorp Legal, Defense Attorney
Request for Rev ew by SAIF

WCB'79-03690
July 13,.11981

Reviewed.by Board Members Barnes and McCallister.

The  AIF Corporation seeks Board review and the 'clairr.ant
seeks c ros s review

Th is case i s . a'
tained a compensabl
a edmipe nsable ba.ck,
procedu ral complice
togethe r i. ssues rel
to the 197 7 injury
ially t r ou blesome b
expired on the 1962
within the Board's
authori ty to'order
the oth er hand, the
connect ion with the
to try to separate

procedural'.nightmare. In 1962 claimant sus
e left knee injury. In'1977 claimant sustained

• shoulder' and lef t-‘hip ' in j ury . Most of the
tions arise from-the.Referee having blended
ating to the 1962 injury with issues relating,
into. a. hopeless' marble cake.' -That is uspec-
ecause, claimant's aggravation, rights having
injury, issues relating to if'are solely-

own motion jurisdiction, and the Referee had no
relief in connection with the 1962 injury. On
Referee did have authority to.order relief in
1977’ injury.. The Board's present problem is

the parts’of the. marble cake.
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Left Knee Condition. 

Clairnint underw~~t two left kne~ arthroplistie~, o~e in Macch 
1979 and another in December i979.· The first issue--1s whe~her 
claimant's -1~7g lef~~knee:condtt~on. was pioven to b~~~omp~nsably , 
re 1 a t e d ' to ;h i s 19 6 2 i n j u r y , , hi s 19 7 7 in j u ~ y , b o th. ·. 9 r n e i th e r . .. The 
Referee concluded that claimant's 1979 knee ·condi~ion w~s not, 
proven to be ·r-elated to his 1977 injury :3nc, ·if.coinpe~s-ahl.e 'at 
all, was re'lated·, to his, 1:.962 injury which· was: a matte_r (.or :the 
Board's own· motion. ju.risdiction. .. . ;, 

,·--··a:: 

We agcee--:again., By Own Motion Ord0r datecl. May· 1:1/' :1979 end 
Own Motion. Determi·na·t·ion dated October 22, :1980, the _Boa,rd pre
viously found claima~t's 1979 knee condition compensably r~lated· 
to his• ]962 inj~ty~. Those·orders were made without 

benefit of a record as. complete as this on·e is. Nothing "ir, the 
present recbrdi however, persuades -tis-bur.pGior,or<lePs Je~e ~rron-

- eous,-' espec,ia'lly considering the Re 0fete:e ,5· express f ~nding, in this 
proceeding, that' cla·:i:m'ant's testimony ·about -knee involvement in his 
1977 injury. was not, credible. · •- 1• 

' The Board has previously determined 
condition w~s -related to his i96ipinju~y 
relief. That ·ma'tter · i's closed. 

'I . • ... , 
IL Psycho'logical Condi tfon. ·-,. 

th~t cl~imant's 1979 knee 
and-granted o~n motion 

·1 ., 
~ .... \ 

Claimant received treatment for r/sychological cqndi"tions 
during 1979. The next issue is whether· this treatment and any 
assoc.iated disabi·li-ty was proven ·to· b'e compensably re·lated to his 
,1962 injury, his 1977,..injury,· both or .neither. On this issue the 
Referee seriously 'confused his .authori!ty, and the ·Board's -own 
mo_tion ·auth~Hi°ty,. .The: Referee concl\Jded that claimant I s "psychi
atric problems are assignable to the •• ·.-19 6 2. i ndus tr-ial- ace ident" 
a·nd ordered ,;that SA'r'F accept such condi_tion _as .being -co~pensabie 
and related to claimant's ·left knee prciblems fldwinq frofu his ·1962 
work telated accjdent for the purposes of paying ail_benefits· 
under th~ Workers' ~o~pensation Aci.'' The Referee had no nuthor
ity in 1980 to order ·payment of anything -in connectio'n with -a 1962 
injury~ the Referee could only make a recom~enda~ion that·the 
Board grarit·o~n mcition relief. 

·This Board may have contributed· to,·u,is confus:ino situc1ti-0n 
because our·December 27~ 1979.oraer st~tcd "the Hcf~~je hJs juris
diction to 1ecide this case on its merits.-" FE9?i"cness <;=>f whzit . 
that may haye meant at ·the ti.'me and in coritext, we are now certain 
that we cannot ·by,-'order create .Referee-'jurisd{cti6n th·at noes not 
exist by statute.·~:'See SAIF ·V. Broadway· CJl)_ Co.; ... Or ··11i:,p 
(June 1·s, 1~'81). · ·,-_- -.,-.·-

< • J _! 

Treati~g th~ Referee's- ordei that clai~ant 1 s 1~79 psychiatric· 
condition is compens_ably relate•a· t(?, his 19?2 injury as a. r~commen-. 
dation ·to that effect, we disagree. Cl~irnan~ had a psychiatric 
condition that required treatment during 1979. ~ut the preponder
ance of medical-~vidence doei not persuasiv~ly •eitabli~h medical 
causation li'ri·ked to either-clairnant'-s--1962 injury or .. h-is,1977· 
inj_ury.· . ' 

.-37-. 

Claimant underwent two left knee arthroplasties, one in March
1979 and another in December 1979. The first issue- is-whether
claimant's 1979 left'knee condition,was proven to bcjcompensably
related’to ^his 1962 injury,.his 1977 in juryboth--.or neither.. The
Referee concluded that claimant's 1979 knee cond i b-ion , wa s, not-
proven to be related to his 1977 injury and, -if compensable at
all, was related-, to his, 1.962 injury which-v/as: a. matter f.or :the
Board's own' motion, jurisdiction.' ' ' ' . ... .

We agree--again.■ By Own Motion Order dated,May lly" 1979 and 
Own Motion. Dete'rmina't'ion dated October 22, -1980 , the .Boarrd pre-
viously found claimant's 1979 knee condition cpmpensably related-
to his-1962 inj.ury'.. Those-orders were made without

I. Left Knee Condition.

m

benefit of a record as.'complete as this one is. Nothing 'in the
present record, however, persuades •u‘s-''oux pnior'orders; were erron
eous,-' especially considering the Referee's' express finding.in this 
proceeding. that'-cla-rmant' s. testimony about -knee involvem’ent in his 
1977 injury, was not- credible. ■ *

The Board has previously determined that claimant's 1979 knee 
condition was • related to his 1962 -injury and-.granted own motion
relief. That matter is closed. ■ ■ ' h ' . '

II . Psychological Condition.

Claimaht received treatment for psychological conditions
during 1979. The next issue is whether this treatment and any
associated- disability was proven-tO' b'e compensably related to his
1962 injury, his 1977'''injury, both or -neither. On this issue the
Referee seriously confused his ^authorIty.'and the Board's own
motion-authprity-. The; Referee concluded' that claimant's "psychi
atric problems are assignable to the. 1-962 . industrial-accident"
and ordered "that  AIF accept such condition .as being compensable
and related to claimant’s ’left knee pro'blems flowing from his 1962
work related accident for the purposes of paying all benefits' 
under the Workers' 'Compensat ion Act." The Refer-ee had no author
ity in 1980 to order -payment of anything in connection wi-th -a 1962 
injury; the.Referee could only make a recommendation that'the
Board grant'own motion relief. • <' ^

■This Board may have contributed- to.'this confusing situation
because our-Docember 27, 1979 .order stated "the Referee has juris
diction to decide this case on its merits.-" Regardless of what
that may have meant af'the time and in context, we are now certr^in
that we cannot by,-order create -Referee .'jurisdiction that does not
exist by statute.'--' ee  AIF-v'. Broadway Ca'b Co.,’' • Or ' App
(June 15, 19'81)

Treating the -Referee's- order that claimant's 1979 psychiatric
condition is compensably related to, his 1962 injury as a.recommen
dation -to that effect, we disagree. Claimant had a psychiatric
condition that required treatment during 1979. .But the preponder
ance of medical-evidence does not persuasively establish medical
causation liri'ked to either ■ claimant's-1962 Injury or-,hls,1977
in j.uiry.’ -. • ; -.-
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Tempoiary Total Di~~bil~ty~ 
. 1 

The·i~feree brder~d paym~nt ot.tempor~ry total disability· 
. from September 30; 1Q77 through Mat9h 26,.1979 "as P';'lrt of the 

ben_ef its ·aue f rain his-••• 19_77 accepted indus_tr ial ace id~n t." The 
final issue is wh~ther thJs oi~er was correct:·· . . . 

It. is hard .to -understand ho'w this order' coulc3 ha~·e been pro
cedurally correct. Claimant's 1977 injury w~s-clos~d ~s non~ 
disablin~ and·no a~peal was taken;: 1his case was before the Ref
eree. on claimant's· amended request for hearing: ·on SAIF:1 s denials 
that claimant's 1~79 knee i~rgeiy. and .piychological tieatment were 
co.mpensab+y. rela_ted tq his 1977 injury. It wou·1a seem: that the 

· Referee was thus limi-ted to. ruling_ on whether ·tne knee surgery and 
psyrihological treatment should have been accepted as consequences 
of the 1977_.injury an~ had no busines~ getting irito 6laimant's 
~ntitlement to-temporij~i total disabillti~ Moreover, bnce the 
Refer~e rul~d ~hat the knee surgery and psychqlogi~al treatment 
wer~ not c6nsequentes of the 1977 injuri, there was even less 
bas·is--ror ruling on cla.imant•s· entit.lement to temporary total di$
ability. 

Even· ass.urning· this issue was· pro_pe.rly before. the ,Re.feree,. he 
was wron·g on the_ merits. On- September 15, 1977 claimant sign~d a 
notice of -intent to. retire at the -end of that month. ,He ·was -in
jured _two days l?ter,·.-sept~mber 17~-- He.did.not miss ·any'time from 
work becaus~.-of the injury: -tather, he workea· until hi_s reti·rement 
date.· · · · 

Th~ first medical r~pprt sug9esting any po~sihle entitlement 
to post-retirement time loss payments is froi Dr; Gordon, an · . 
osteopathic physi~ian, ·aqd .is dated Octobe~- 19, 1979~Jmore than 25 
rno_nths after cla ini.ant .• s .injury •. We · recently -expres seci ·skep-t ic ism 
about.th{~ kind of long~~ft~r~the-fact medical "verif{tationn of 
inability_·to woz:k. Evelyn ·LaBella (Order on.Review, April 24, 
1981). We remain.skeptical in this case. 

The ·other basis ·for 'the Referee IS. award o-f. eighteen month's of 
time los~ wai clairna~t•s testi~ony at the-heari·ng. -A~ previously 
~otea;- the Ref~ree expressly fourtd clai~ant's t~stirnony about·khee 
involvement·in his J977 injury to b~ ~ot .crea·ible .. Yet the Ref~ 
eree accepted claimant '.s testimony about his_ post-retirement time 
los·s with .. no explanation except "his te·s t irnony: .. -is consistent 
wit])- one's ~xper-iences in. life, and ·sounds credible." · 

• ' j • 

. The Board do~s not fin~ ·c1~imant credible~ His t~stimo~y was 
tho·roughly- an1l repea tea ly contradicted by do_cumenta ry. ev ioence:. 
He.impeached· hirnself"with inco~~istent state~ents-on th~ witness 
stand.·. Clairn?nt has ndi proJen entitlement· to ·the temporary tot~l ·· 
disability·ordered by ·th~ Referee: 

ORDER' 

-

--:,. 

The Refer.ee's.orders dated July .29,· 1980 ancl /\ug~st 29, 1980 Q 
are modified. The Referee~s conclusion that clairn~ht's ·1979 knee • 
c'ond_ition·.was -no·t a .co~pensable consequence ·of 'hi.s 1977 injur'y is 
affir~ed~ The balance of.th~ Referee's ord~rs is rever~ea~ 

· -38-

The Referee ordered payment of,temporary total disability'
from  eptember 30, 197,7 through March 26,‘1979 "as part of the
ben.efits due from his...1977 accepted industrial accident." The
final issue is whether th-is order was correct."

It is hard -to -understand how this order could have been pro-
cedurally correct. Claimant's 1977 injury was'closed as non- 
disabling and no appeal was taken.. This case w.as before the Ref
eree, on claimant' s • amended request for hearing on  AIF-'s denials
that claimant’s 1979 knee surgery, and .psychological treatment were
compensably related to his 1977 injury. It would seem, that the
’Referee was thus limited to-ruling on whether ‘the knee surgery and 
psychological treatment should have been accepted, as consequences
of the 1977.,injury and had nP business getting into claimant's
entitlement to•temporary total disability. Moreover, once the 
Referee ruled .that the knee surgery and psychological treatment
were not consequences of the 1977 injury., there was even less
basis for ruling on claimant's'entitlement to temporary toral dis-
ability.

Even'assuming this issue was’ properly before, the Referee,, he
was wrong on the, merits. On  eptember 15, 1977 claimant signed a
notice of -intent to. retire at the end of that month. .He was -in
jured two days later," eptember 17. . He.did.not miss any time from
work because, of the injury; rather, he worked' until his retirement
date. ■

The first medical report suggesting any possible entitlement
to post-retirement time loss payments is from Dr. Gordon, an
osteopathic physician, and .is dated October- 19, 1979--more than 25
months after claimant's injury. • We recently expressed skepticism
about this kind of long.-after-the-fact medical "verification" of
inability -to work. Evelyn -LaBella (Order on,Review, April 24,
1981). We remain skeptical In thTs case. . ‘

The other basis .for the Referee's award of, eighteen mionths of
time loss' was claimant's testimony at the-hearing. As previously
noted,' the Referee expressly found claimant's testimony about'knee
involvement■in his 1977 injury to be not credible. .-Yet the Ref
eree accepted claimant'.s testimony about his post-retirement time 
loss with no explanation except "his testimony...1s consistent
with one's experiences in, life, and sounds credible."

The Board does not find ’claimant credible. His testimony was
thoroughly and' repeatedly contradicted by do.cum,entary , evidence-.
He ' impeached ■ himselfwi th inconsistent statements • on the witness_
stand. Claimant has not proven entitlement- to the temporary total
disability ordered by the Referee.'

. ORDER • ' '

III. Temporary Total Disability. ;

#

The Referee' s orders dated July .29,' 1980 and August 29, 1980 
are modified. The Referee's conclusion that claimant's 1979 knee
cond.ition-.was not a compensable consequence of his 1977 injury is
affirmed. The balance of the Referee's orders is reversed.

-38-
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BRADL[Y A. ~:I\CKBART, CLAIMANT 
.Jan Baisch, :Clai~~nt 1 s Attornav 
David Horn'e,-Oefense ,t;ttorney ~ 
Request for .Review I.J"! Claimant 

WCB 80-05146 
July 13, 1981 

Reviewed by Board Members Barnes and McCallister. 

The_claimint seeks ·Board review of Referee Mannix's .order 
which affirrnea· the carrier's denial of May.28, 1980-: ciaimant 
con~erids that his righ{ knee co~dition is compensable. , .. 

ORDER 

The Referee•s·order dated Dece.mber 29, 1980 ~s a-ffirinec·., 

GUY L. HATCH, CLAIMANT 
Oscar R;-Nealy: Cl~im~nt's Attorney 
SAIF Corp Legal, Defense Attorney 
Request for Review by_ SAIF 

WCB 80-04767 
July F3_, 1~81 

Reviewed ~y ~o~rd Menbers Barnes and Mccallister. 

The SAIF Coi~oration seek~ -~oard review of Ref~ree ~cSwain's 
order which set asid~ its.denial. of compensation for claimant's 
knee injury. 

The Board, after de nova review, a·ffirms and adopts tbe 
Opinion and Order of the Referee. 

ORDER' 

The order of the R_eferee, dated December 31, 1980, is affirmed. 

Claim'arit' s a'ttorney is granted the sum of $150 for his services 
at this B·oard review, payable by· the SAIF c_orporation. ·. 

HUBERT HICKS, CLAIMANT 
Michael Najewicz, Claimant's ·Attorney 
_SAIF ·'Corp Legal , Defense Attorney 
Request for Review by SAIF _ · 

WCB 80-0699:: 
July 13, 1981 

Reviewed by Board Members_ McCallist~r and Le0is. 

The SAIF Corporation seeks Boa~d review of Referee Ail's 
·order• which remanoed. claimant's -aggrziv_ation cla_im for . 
acceptance and Rayrnent of compensation due and orde~ed a penalty 
for unreaso~able delay ih paying the temporary tot~l disahility. 

• The Board, afte~ ~e novo review, affirms and adripts the order 
of the Referee. 

ORDER 

The Referee's order dated December 17, 198Q :s approved. 

Claimant'_s attorney is qranted the sum.of $3SO for his· 
services at this ·Board revie.;,, pay"able by the Sl\i'F Corpor,--i::.ion. 
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BRADLt;Y A. ^lACKBART, CLAIMANT
Oan Ba sch, Cla mant's Attornoy
Dav d [lorne. Defense Attorney
Request for Rev ew by Cla mant

WCB 80-05146
■ July 13, 1981

Reviewed by Board Members Barnes and McCallister.

,The.claimant seeks Board review of Referee Mannix's .order
which affirmed the carrier's denial of May 28 , 1980-.' Claimant
contends that his right knee condition is .compensable.

, • . i.

■■ ■ ORDER'

The Referee's order dated December 29-, 1980 is a-ffirmed.

GUY L. HATCH, CLAIMANT
Oscar R. Nealy, Cla mant's Attorney
SAIF Corp Legal, Defense Attorney
Request for Rev ew by SAIF

WCB 80-04767July b3, 1981

Reviewed by Board Members Barnes and McCallister.

The  AIF Corporation seeks Board review of Referee Mc wain's
order which set aside its-denial.of compensation for claimant’s
knee injury.

The Board, after de novo review, affirms and adopts the
Opinion and Order of the Referee.

ORDER*
The order of the Referee, dated December 31, 1980, is affirmed.

Claimant's attorney is granted the sum of-$150 for his services
at this' Board review, payable by the  AIF Corporation. .

WCB 80-06995
July 13, 19S1HUBERT HICKS, CLAIMANTM chael Najew cz, Cla mant’s Attorney

SAIF Corp Legal, Defense Attorney
Request for Rev ew by SAIF

Reviewed by Board Members McCallist.er and Lewis.

The  AIF Corporation seeks Board review of Referee Ail's
'orderwhich remanded . claimant' s -aggravation claim, for .
acceptance and payment of compensation due and ordered a penalty
for unreasonable delay in paying the temporary total disability.

• The Board, after, de novo review, affirms and adopts the order
of the Referee. ^ • . .

, ORDER ■ , ‘ '

The Referee's order dated December 17, 1980, is approved.

Clairnant'.s attorney is granted the sum'of $?50 for his' 
services at this 'Board review, payable by the  AIF Corporr-1 ion.

■ ' -39-
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AFTON IRELAND, CLAIMANT 
Brian Welch, Claimant 1 s Attorney 
SAIF Corp Legal,· o·efense Attorney 

-Request for Review by SAIF 

·---

WCB 80-05495 
July 13, 1981 

Review~d ~y ~oa~a. ~embers ~arnes and McCallist~r. 

The SAIF Corporation seeks Bo~rd review of Referee Gemmell 1-s 
order which set aside its denial of responsibiliti for claimant's 
h~art condition; We reverse. 

We agree with.the Referee's findings about the stressful na
tuie of claimant's job, both geherally and specifically· during the 
three months be~ore_ sh~ was hospitalized on October 31, 1979. 

Medical causation is another question, tinusually complicated 
here because the doctors do not even agree on whether claimant 
suffered a myocardial infarction. Reports aie in the• ret~rd from 
Drs. Olson, Fujihara, Turner, Tawakol and Kloster.· The fitst f0Jr 
of these doctors treated .or examined claimant withiri ·two weeks of 
her hospitalization~ Dr. Kloster submitted a report after review
ing the medical r~cords. Although the aoc~ors expressed a vari~cy 
of preliminari and tentative diagnoses shortly after claimant's 
hospitalization, once all the. tests had been done, only Dr. 
Tawakol continued to express the opinion that claimant had suf
fered a myocardi~l infarction. 

The test results were as follows. An angiogram· reveal~d o~e 
totally occluded artery and one artery diffusely diseased with 90% :ii) 
lesion. This documents arteriosclerotic heart disease which is 
consistent in and of itself (i~e., without any infarction) with 
all claimant's symptoms. During claimant's hospitalization, her 
se~um enzy~e studies, including CK-MS which i$ cardiac specific, 
were all negative--indicating there had been no infarction•, A 
pyrophostate radioisotope scan, a test specifically to diagnose 
infarction, was dohe- the day after claimant was hospitalized~ the 
results were n~gative~ 

Possibly· the most telling ".test result" is the report on 
claimant's car~iovascular surgery. Dr. Tawakol performed a triple 
by~pass operatiqri on claimant. The pre-operative diagnosis was 
unstable angina, pre-infarction anqina and severe coronary ~rtery 
disease. ··Thc·post-opcrative diagn~sis was unst~hlc anqin~ nnd 
coronary artery disease in three- arteries. There is 'no mention of 
a myocardial infarction. 

Against this rather overwhelming clinical evidence that 
cl~imant ~id not suff~t an infaction, Dr. Tawakol's contrary. opin
ion stands basically unexplained.and undotumented. Dr.· Ta~akol 
could have, but did not expressly, rely ·on EKG results showing 
inferior lateral T waves. But while cardiac enzymes remain nor
mal, as they did in claimant's case, this is at best ambiguo~s. 
Dr. Kloster ·stated he was at -a loss to understand how a diagnosis ,a 
of myocardial infaction could be made, other than by possible W 
reliance on EKG.results showing.inferior O waves; Dr. Kloster then 
proceeds to cogently explain ~hy this i~ not of diagnostic s~gni-
ficance. -40-

------..:.---------------------- -- -

Reviewed by Board Members Barnes and McCallister.

The  AIF Corporation seeks Board review of Referee Gemmell's
order which set aside its denial of responsibility for claimant's
heart condition; We reverse.

We agree with,the Referee's findings about the stressful na
ture of claimant's job, both generally and specifically' during the
three months before she was hospitalized on October 31, 1979.

Medical causation is another question, unusually complicated
here because the doctors do not even agree on whether claimant
suffered a myocardial infarction. Reports are in the- record from 
Drs. Olson, Fujihara, Turner, Tawakol and Kloster. The first fojr
of these doctors treated .or examined claimant within two weeks of
her hospitalization; Dr. Kloster submitted a report after review
ing the medical records. Although the doctors expressed a variety
of preliminary and tentative diagnoses shortly after claimant's
nospitalization, once all the. tests had been done, only Dr.
Tawakol continued to express the opinion that claimant had suf
fered a myocardial infarction.

The test results were as follows. An angiogram' revealed one 
totally occluded artery and one artery diffusely diseased with 90%
lesion. This documents arteriosclerotic heart disease which is
consistent in and of itself (i.e., without any infarction) with
all claimant's symptoms. During claimant's hospitalization, her
serum enzyme studies,, including CK-MB- which is cardiac specific,
were all negative--indicating there had been no infarction. A
pyrophostate radioisotope scan, a test specifically to diagnose
infarction, was done the day after claimant was hospitalized; the
results v;ere negative.

Possibly the most telling "test result" is the report on
claimant's cardiovascular surgery. Dr. Tawakol performed a triple
by-pass operation on claimant. The pre-operative diagnosis was
unstable angina, pre-infarction angina and severe coronary artery
disease. ' The' post-operative diagnosis was unFitahlc angina and
coronary artery disease in three arteries. There is no mention of
a myocardial infarction.

Against this rather overwhelming clinical evidence that 
claimant did not suffer an infaction. Dr. Tawakol's contrary- opin
ion stands basically unexplained .and undocumented. Dr.- Tawakol
could have, but did not expressly, rely on EKG results showing
inferior lateral T waves. But while cardiac enzymes remain nor
mal, as they did in claimant's case, this is at best ambiguous.
Dr. Kloster stated he was at a loss to understand how a diagnosis
of myocardial infaction could be made, other than by possible
reliance on EKG results showing ‘inferior 0 waves; Dr. Kloster then 
proceeds to cogently explain why this is' not of diagnostic signi
ficance.

AFTON IRELAND, CLAIMANT WCB 80-05495
Br an Welch, Cla mant's Attorney July 13, 1981
SAIF Corp Legal, Defense Attorney
-Request for Rev ew by SAIF















          
         
         

         
           

             
         
         
        

           
          
      

          
         

        
          

             
          

 

      
     

   

        
    

    

  
  

      

         
        

  

           
     

        

repeat a ~ruism, claimant here has the burden of proof. 
The Refere~ found claimant had sustained that burden solely be
cause Dr.· Tawakol's opinion was favorable· and he· was ·the "tre·ating 
physi~ian." Assuming for sake of discussion that label is ·re~lly 
applicable, Hammons v. Perini Corp., 43 Or App 299 (1979), holds 
that no extra weight is to be given _to the opinion-of a· "tr~ating 
physician" when the ultimate medical question depends on expert 
analysis. The ultimat~ ~edical-question here aepends on ~xpert 
analysis. Dr.· Tawakol offers basically no medical arialysis, only 
a· bald conclusion. Dr. Klo1?ter and others of a contrary view of
fer thi-expert analysis of ahgiogr~m iesults, serum enzyme stud
ies, a_ radioisot6p~ scan and suigery repdrts. 

The Boatd ccincludes claimant has not proven she suffetea an 
infaction. While that conclusion is sufficient to dispose of this 
case, we volunteer the additional observation that claimant's hos
pitalization and surgery were most likely due to her coronary ar
tery disease ana there is no basis in this record for fi~ding that 
disease cornpensabl_e. See Thompson v. SAIF, 51 Or App 395 (1981). 

· ORDER 

The Referee's order dated November 7, 1980 is reversed, and 
the SAIF Corporatiori 1 s denial is affi~med. 

BILLY J. KRATZMEYER, CLAIMANT 
Michael Strooband, Claimant•~ .Attorney 
John Klor, Defense Attorney 
Request for Review by Claimant 

WCB 80-04934 
July 13, 1981 

Reviewed by Bqard·Members Barnes and Lewis. 

The claimant seeks Board review of Referee Nichols' order 
which affirmed the e~ployer/carrier's denial of-his claim for 
additional medical services. 

The Board, after de novo review, ·affirms and adopts the order 
of the Referee. 

.ORDER 

The Referee's order dated January 5, 1981 is affirmen. 

.-41-

#

To repeat a truism, claimant here has the burden of proof.
The Referee' found claimant had sustained that burden solely be
cause Dr. Tawakol's opinion was favorable' and he'was-the "treating
physician." Assuming ’for sake of discussion that label is'really
applicable, Hammons v. Perini Corp., 43 Or App 299 (1979), holds
that no extra weight is to be given to the opinion-of a- "treating
physician" when the ultimate medical question depends on expert
analysis. The ultimate medical question here depends on expert
analysis. Dr.’Tawakol offers basically no med.ical analysis, only
a bald conclusion. Dr. Kloster and others of a contrary view of
fer the 'expert analysis of angiogram • results, serum enzyme stud
ies, a radioisotope scan and surgery reports.

The Board concludes claimant has not proven she suffered an
infaction. While that conclusion is sufficient to dispose of this 
case, we volunteer the additional observation that claimant's hos
pitalization and surgery were most likely due to her coronary ar
tery disease and there is no basis in this record for finding that
disease compensable.  ee Thompson v.  AIF, 51 Or App 395’ (1981).

■ ORDER

The Referee's order dated November 7,
the  AIF Corporation's denial is affirmed.

1980 is reversed, and

BILLY J. KRATZMEYER, CLAIMANTM chael Strooband, Cla mant's Attorney
John Klor, Defense Attorney
Request for Rev ew by Cla mant

WCB 80-04934
July 13, 1981

Reviewed by Board' Members Barnes and Lewi s'.

The claimant seeks Board review of Referee Nichols' order
which affirmed the employer/carrier's denial of-his claim for
additional medical services.

The Board, after de novo review, 'affirms and adopts the order
of the Referee. • . •

.ORDER
t

The Referee's order dated January 5, 1981 is affirmed.

-41-
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LEE LANE, CLAIMANT 
Dwayne Murray, Claimant's Attorney 
SAIF Corp Legal t Defense Attorney 
Request for·Review by SAIF 

-- --

t✓ CB 80-0558,7 
July 13, ·1981 

· Reviewed by Board Members Barnes and Mccallister. 

The SAIF Co~poiation seeks Board teview of that portion of 
Referee Wolff!s order which award~d claimant temporary total 

. disability from April ·7·, 1980 to June 24, 1980. 

The ·Board, after de novo review, affirms and adopts t:-;e order 
of the Referee. 

ORDER 

.The Re~eree's order dated December 5, 1980 is affirmed.· 

Claimant's attorney is gr~nted the sum of $100 for his 
services at thi~ Board revtew, payable by the SAIF Corporation. 

RICHARD J. LINDSEY~ CLAIMANT 
Thomas Caruso, Claimant's A~torney 
SAIF Corp Legal, Defense Attorney· 
Req~est·for Review by SAIF 

R~viewed by the Doard en bane. 

WCB. 80-08519 
July 13, 1981 

The S/\IF' Corporation seeks Board revlew of EE' f(~ree Braver-~ 
man•s order which set aside an order of the Compliance Divisi0n of 
the, Workers' Compens~tion Department. • That order had suspended 
claimant's temporary total disability payments fro;n August 22_, 
1980 to Septemher 9, 1980 on the ground that.claimant had obstruc
ted a medical examination that _SAIF had scheduled. 

The dispositive issue is factual: Did claimant obstruct Dr. 
Lansston 1 s examination? Claimant testified_ he did not and the 
Referee believed him. SAIF presented no evidence; The Go~ra ag
rees with and adopts the Referee's factual. conclusions. 

-42-

JERRY LEE LANE. CLAIMANT
Dwayne Murray, Cla mant's Attorney
SAIF Corp Legal, Defense Attorney
Request for Rev ew by SAIF

WCB 80-055S7
July 13, 1981

■Reviewed by Board Members Barnes and McCallister.

The  AIF Corporation seeks Board review of that portion of
Referee Wolff’s order which- awarded claimant temporary total
disability from April -1 , 1980 to June 24, 1980.

The Board, after de novo review, affirms and adopts the order
of the Referee.

ORDER
.The Referee's order dated December 5, 1980 is affirmed.'

Claimant's attorney is granted the sum of $100 for his
services at this Board review, payable by the  AIF Corporation.

#

RICHARD J. LINDSEY, CLAIMANT WCB, 80-08519
Thomas Caruso, Cla mant's Attorney ■ July 13, 1981
SAIF Corp Legal, Defense Attorney
Request'for Rev ew by SAIF
Reviewed by the Board en banc.

Tile  AIF Corporation seeks Board review of Referee Braver
man's order which set aside an order of the Compliance Division of
the'Workers' Compensation Department. That order had suspended
claimant's temporary total disability payments from August 22.,
1980 to  eptember 9, 1980 on the ground that claimant had obstruc
ted a medical examination that . AIF had scheduled..

The dispositive issue is factual: Did claimant obstruct Dr.
Langston's examination? Claimant testified, he did not and the
Referee believed him.  AIF presented no evidence. The Board ag
rees with and adopts the Referee's factual conclusions.

-42-
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Referee also perceived a legal issue: 

".I now wish to ·reaffirm my position as stated 
in John D. O'Neal, {sic) WCB Case No. 79-6714, 
opinion of December 11, 1979; affirmed by the 
Workers' Compensation Board on the merrits 
(sic) on June 10, 1980. In that Opinion I 
stated that ORS 656.325(1).was unconstitu
tional as it violated the claimant's Four
teenfh Amendm~nt rights under the.United 
States Constitution in that this section pre
ports (sic) to permit suspension of benefits 
without~pretermination hearing." 

The Board's order on review in John D. O'Neil stated that the Ref
eree had no authority· to rule on ·constitution~l issues. The sane 
comment is here applicable. But s~e Sidn~v A •. Stone, wcs·Case No:· 
79-08878 (Order on Review, May ·26, 1981), c'lissenting opinie;n by 
Chairman Barnes. 

ORDER 

The Refer~e's order dated November 25, 1980 is affirmed. 
Claimant's attorney is awarded the sum of $250 for: services 
r~ndered in connection with this Board review. 

BEVERLY MANGUN, CLAIMANT 
Jeff Mutnick, Claimant 1 s ·Attorney 
Jerry McCallister, Defense Attorney 
Request for Review .by Employer 

WCB 80-029.81 
July 13, 1981 

Reviewed by Board Member~ Barnes and Mccallister. 

The employer seeks Board review of that portion of Referee 
Ail's order which remanded the claim to it for adjustment ~nd 
payment of compensation for temporiry total disability based on 
regular employment of seven days a week. 

The Boarrl, ctfter de' novo review; affirms ancl adopts tl1c order 
of the Referee. 

ORDER 

The Referee!s order dated December 5, 1980 is affirmi~

Claimant1s attorney is granted the sum of $350 for bis 
services at this Board review, payable by the e~;i'.oy0r:/c2trier. 

-43-

".I now wish to reaffirm my position as stated
in John D.- O'Neal, (sic) WCB Case No. 79-6714,
opinion of December 11, 1.979; affirmed by the
Workers* Compensation Board on the merrits
(sic) on June 10, 1980. In that Opinion I • .
stated that OR 656.325 (1)'was unconstitu-
tional as it violated the claimant's Four
teenth Amendment rights under the.United
 tates Constitution in' that this section pre- 
ports (sic) to permit suspension of benefits
without a pretermination hearing."

The Board's order on review in John D. O'Neil stated'that the Ref-
er.ee had no authority' to rule on 'constitutional issues. The same
comment is here applicable. But see  idney A. ’  tone, WCB'Ca.se No
79-08878 (Order on Review, May-26, 1981), dissenting opinion by
Chairman Barnes, ■ . ' •

ORDER

The Referee's order dated November 25, 1980 is affirmed.
Claimant's attorney is awarded the sum of $250 for services
rendered in connection with this Board review.

.The Referee also perceived a legal issue:

BEVERLY MANGUN, CLAIMANT WCB 80-02981
Jeff Mutn ck, Cla mant's Attorney July 13, 1981
Jerry McCall ster, Defense Attorney
Request for Rev ew.by Employer
Reviewed by Board Members Barnes and McCallister.

The employer seeks Board review of that portion of Referee
Ail's order which remanded the claim to it for adjustment and 
paym.ent of compensation for temporary total disability based on
regular employment of seven days a week.

The Board, after de' novo review,- affirms and adopts the order
of the Referee. • ' ■

ORDER
The Referee's order dated December 5, 1980 is affirmed. •

Claimant's attorney is granted the sum* of $350 for his 
services at this Board review, payable by the em,]d oyor/carrier.

-43-
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G. MARTIN, CLAIMANT 
Elden M. Rosenthal,.Claimant 1 s Attorney 
SAlF Corp Legal, -Defense Attorney 
Order to Show Cause 

Own Motion 81-0029M 
July 13, 1~81 

Claimant requeste~ the Board·to exer~ise its own mot~on· 
jurisdiction, pursuant to ORS 6~6:~78, and reop~n_ her <?]all:1- 'J'he 
Board found the e~idence insuff1c1ent to make a dete~m~n~t1on and 
on April- 6, 1981 referred the case to the Hearings D1v1s1on to 
hold a·hearing. 

On April 9, 1981 the Hearings Division sent a letter and 
application· to schec:"H.lle to claimant's attorney.. . 'J'ha t let t.e r . 
indi~ated that if he w~s not ready to proceed, he wa~ to submit a 
status report•~ithin 60 days from the dat~ of tha~ letter. 7o 
date, no applidation· to·set has been submitted nor has any status 
report .been received. 

Th.erefore, claimant is ordered to show cause, if any, :'ilec 
with the Workers' Compensation Boa(d, 555 13th Street, N.E., 
Salem, Oregon 97310 within· thirty days of this Or~er· why the ab0ve 
entitled case should not be dismissed as· abandoneo. 

CAROLYN NORDSTROM, CLAIMANT 
Don Atchison, Claimant 1 s Attorney 
Dennis Reese, Defense Attorney 
Request for Review by Employer 

WCB 80-03187 
July 13, 1981 

Reviewed by Board Mernber$·McCallister and Lewis. 

The employer seeks Board review of the Referee's order award
ing 50% unscheduled peimanent partial disability f6r th~ clairn-· 
ant's low back strain suffered on her .job on February 23; 1979. 

While workipg ·as a sample assembler for a ~indow-covering
manufacturer, ciairriant sustainea ·a ·lumbar· strain as a result of 
prolonged bending. Claimant's duties involved labeling material 
swatches and placing them in binders which were· then placeo on 
shelves. Claimant was "7"0 years old at the time of her in:iL:ry, 
ha~ing worked in the venetian hlinrl and drapery business since 
1944. A. former. eT[lploycr had f:or.ccc. her, to retire at tl1c ;me of 65 
because of a c~mpany_~olicy. Soon- thereafter:she wa~ hire~ by 
Robert Hick~ who had star~ed a new company. 

. Prior tb het Februaiy 1979 back injury, claimant worked full
time at $3..50 an hour. She now earns $4.50 an' hour at the same job 
but can only work four to fiv~ hours~ day due t6 her· physical 
condition. Claimant h~s two years of.high school education and 
has no wor ~-i ng ·exper ien·ce . in any other t_Ype of work. 

-

·Claimant's· inj~1ry ·~;as diagnosed by Or. George=_• McN0.ill who ex- A. 
amined her on behalf of the employer as lumbosacral" strain super- ,. 
imposed on degenerative arthrosis. On September 19, 1979, Dr. 
McNeill reported: 

-44-

LAVELLE G. MARTIN, CLAIMANT
Elden M. RosenthalCla mant's Attorney
SAIF Corp Legal, Defense Attorney
Order to Show Cause

Own Mot on 81-0029M
July 13, 1981

Claimant requested the Board to exercise its own motion
jurisdiction, pursuant to OR 656.278, and reopen her claim. The
Board found the evidence insufficient to make a 'determination and
on April 6, 1981 referred the case to the Hearings Division to
hold a hearing.

On April 9, 1981 the Hearings Division sent a letter and
application' to schedule to claimant's attorney.. That letter
indicated that if he was not ready to proceed, he was to submit a
status report within 60 days from the date of that letter. To
date, no application' to'set has been submitted nor has any status
report .been received.

Therefore, claimant is ordered to show cause, if any, riled 
with the Workers' Compensation Board, 555 13th  treet, N.K.,
 alem, Oregon 97310 within' thirty days of this Order- why the above
entitled case should not be dismissed as' abandoned.

#

CAROLYN NORDSTROM, CLAIMANT WCB 80-03187
Don Atch son, Cla mant's Attorney July 13, 1981
Denn s Reese, Defense Attorney
Request for Rev ew by Employer
Reviewed by Board Members McCallister and Lewis.

The employer seeks Board review of the Referee's order award
ing 50% unscheduled permanent, partial disability for the claim-'
ant's low back strain suffered on her gob on February 23, 1979.

While working as a sample assembler for a w'indov^-covering-
manufacturer, claimant sustained 'a Tum.bar ■ stra in as a result of
prolonged- bending. Claimant's duties involved labeling material
sv-;atches and placing them in binders which were- then placed on
shelves. Claimant was 70 years old at the timie of her injiiry,
having worked in the Venetian blind and drapery business since
1944. A, former employer had forced hen to ret.ire at the ace of 65
because of a company policy.  oon thereafter.she was hired by
Robert Hicks who had started a new company.

Prior to her February 1979 back injury, claimant worked full
time at $3^0 an hour.  he now earns $4.50 an' hour at the same job 
but can only work four to five hours a day due to her physical
condition. Claimant has two years of.high school education and 
has no working experience • in any other type of work.

Claimant's injury v.’as diagnosed by Dr. George McNeil], who ex
amined her on behalf of the employer as lumbosacral, strain super
imposed on degenerative arthrosis. On  eptember 19, 1979, Dr.
McNeill reported;

-44-
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~I think Mrs .. Nordstrofu _is doing ~retty well for a· 70 year old lady •. s-1~•she is ma nag~ ng now 
to .. \~ork four· hq1,1rs per clay· a-nd I t!"link this is quite good, all considered.· I th1nk she has probably reached a po:i'rit where· sh'e i's m_edically s~ationary in ·that ~he will gradually, 
very slowly· improve ••• " ·-

"With regard to your qu~stion as to how much of this is geriatric, ·s~e iriiur~~ hers~lf in 
Febrbari and·I have recently seen several young men w~o injured their tiacks prior to 
thii. an~ are seemingly having more difficul-ty. I would think that· some of her difficul
ties, are du~ to her .degen~rative arthr6sis of t_he spine, · but I ao· not th ink. s_he wi 11 suffer 
~ny ~~rmanent disability a~ a result of he~ 
low back stiain." · 

In February of 1980, claimant's condition temporarily worsened as reported by· Dr. Howard. J. Geis_t, her treating physician. On. Aug
ust· 5, 1980, Dr. Geist ·rfported:-

"She.has,· from time to.time, tiiedto·work 
mo~e th~n ~- fotir hou~ daf, but has had to give this up-because of back pain. Consequently~ I ~on•t think she will r~turn to full-time work in the foreseeable future. To be sure, a portion of this may be.on the basis of ~imple aging, but she ha~ been working full-time -up 
until t~e time she was-hurt." · 

.Claimant must now w_ear. a back brace and use a cane to support herself as a.result of her back ~roblem~ .She takes about eight Excedrin a day foi batk pain. She also takes Pe~itra·te -for a ·preexisting heart con¢!ition, coronary artery disease, ·and Ritalin for a marked tendency to f~ll asleep. On April 7, 1980.she tripped· and fell while getting off. a bus, but there is no indic,ation. that she suf fei:ed any· perm3rne_n t· res.idua1s as a res~l t o~ Ufa t. incident. ' . ~ - . ~ . . 
The.Board ~oncludes, after de novo review, that the Referee's award of 50% unscheduled permanent p~rtial dis~bility' is excessive in view of the extent ~f physical imp~irm~nt caused by claiman~'s back injury~- Taking cl~imant's.age~ work experi~rice, ~ducation and other' factors in·to ·consideration, as authorizef.. ·by .statute, · the Board conclud·e·s •that claimant is .enti tied .to an awaTd ·of. ,3.5% unscheduled pe-rmari.ent· partial disab:i;lity as a 'result of her low 

·back· injury. 

ORDER 

The Referee's order dated December 18, 1980· is modified. Claimant is hereby awatded 35% of the maximum allowahle hy iaw for the un~chedul~d ·perman~nt parti~l. low·back disability. 

- ·•-45-

"I think Mrs. ,Nordstrom ,is doing pretty well
for a 70 year did lady.'^'" he is managing now
to-work four' hours per day and I think this is
quite good, all considered.- I think she has
probably reached a po'i'n't where’she is medi-

■ cally stationary in that she will gradually,
very slowly improve..." ■
"With regard to your question as to how much
of this is geriatric, she injured herse'lf in
February and I have recently seen several
young men who injured their backs prior to
this and are seemingly having more difficul-
ty. I would think that some of her difficul- ;
ties,are due to her degenerative arthrosis of
the spine, but I do' not think she will suffer
any permanent disability as a result of her
low back strain."

In February of 1980, claimant's condition temporarily worsened as
reported by' Dr. Howard J. Geist, her treating physician. On. Aug
ust' 5, 1980, Dr, Geist ' reported . ■ .

" he -has,' from time to time, tried to work
more than a. four hour day, but has had to give
this up because of back pain. Consequently, I
don't think she will return to full-time work
in the foreseeable future. To be sure, a por
tion of this may be.on the basis of simple ag
ing, but she had been working full-time up
until the time she was-hurt."

•Claimant must now wear, a back brace and use a cane to support
herself as a result of her back problem. . he takes about eight
Excedrin a day for’ back pain.  he also takes Pec.itrate -for a pre
existing heart condition, coronary artery disease, 'and Ritalin for 
a marked tendency to fall asleep. On April 7, 1980 she tripped- 
and fell while getting off a bus, but there is no indication, that
she suffered any' permanent- residuals as a result of th'at incident.

. . The Board concludes, after de novo review, that the Referee's
award of 50% unscheduled permanent partial disability is excessive
in view of the extent 'of physical impairment caused by claimant's
back injury.- Taking claimant ' s. age, work experience, education
and other factors into consideration, as authorized ‘by.statute,
the Board concludes-that claimant is .entitled ..to an aw'aTd -of.-35%
unscheduled permanent'partial disability as a 'result of her low
back ■ injury.

ORDER , ■
The Referee's order dated December 18, 1980- is modified.

Claimant is hereby, awarded 35% of the maximum allowable by law for
the unscheduled permanent partial low'back disability.

-■'-45-
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F. OROPALLO, CLAIMANT 
Robert Chapman, Claimant 1 s Attorney 
SAIF Corp Legal, Defense Atforney. 
Request for Review by SA'IF · . 
.H.ev1ewea by B_oa_rd f'.1embers Mccallister. and 

WCB 80-06867 
Jul.x 13, 1981 

Lewis. 

✓ fhe SAIF Corporatiori se€kS Board review of ·Referee.Seifert's 
·order which remanded claimant's claim for medical services under 
ORS 656.245 •to it for ·payment of those services. SAIF contends 
clairnan t 's current ·condition is not causally. related to his 
industrial injury of August 1977. · 

The Board, after de novo review, affirms a~d ado~ts the ord~r 
of the Referee. 

An· error on page two of the Referee's order should be correc
ted. In the twelfth line of that page, "April 1~70" shoul0 be 
chang'ed to read "April 1980." · 

ORDER 

The Referee's order dated December 12, 1980 is affirmed. 

Claimant~s atfoiney is granted the sum of $350 for his• 
services at thii Board review, payable by the SAIF Corporation. 

TOMMY G. PAYNE, CLAIMANT 
Harold Adams_.· Claimant·' s Attorney 
Ridg~ay K. ftileY, Defense Atiorney 
Request for Review· by Claimant -

WCB 79-08743 
July 13,.1981 

Reviewed by· Board Members M6Callister and Lewis. 

Claimant seeks Boar~ review of Referee I~anni~'s order·which 
affirmed th~ deriial of" co~pensabili ty bf cl~aiP:lant' s gout condition. 

.The. Board, after de nova review, affirms and adopts the 
Opinion and Order of the Referee. 

· ORDER 

The order of the Referee, dated 
.< 

December 24, 1980, is affirmed. 

WCB 80-06867
July 13, 1981•PATRICK F, OROPALLO, CLAIMANTRobert Chapman, Cla mant's Attorney

SAIF Corp Legal, Defense Attorney-
Request for Rev ew by SAIF
Reviewea by Board Members McCallister, and Lewis.

R The  AIF Corporation seeks Board review of Referee. eifert's
order which remanded claimant's claim for miedical services under
OR 656.245 to it for payment of those services.  AIF contends
claimant's current condition is not causally, related to his 
industrial injury of August 1977.

The Board, after, de novo review, affirms and adopts the order
of the Referee.

An' error on page two of the Referee's order should be correc
ted. In the twelfth line of that page, "April 1970" should be
changed to read "April 1980."

ORDER

The Referee's order dated December 12, 1980 is affirmed.

Claimant's attorney is granted the sum of $350 for his'
services at this' Board review, payable by the  AIF Corporation.

TOMMY G. PAYNE, CLAIMANTHarold Adams, Cla mant''s Attorney
R dgway K. Foley, Defense Attorney
Request for Rev ew by Cla mant

WCB 79-08743
July 13, 1981

Reviewed by Board Members McCallister and Lewis,

Claimant seeks Boards review of Referee Mannix's order which
affirmed the denial of'compensability of cTaimant's gout condition.

-The. Board, after de novo review, affirms and adopts the .
Opinion and Order of the Referee.

ORDER
The order .of the Referee, dated December 24 , 1980, is affirm.ed

m
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MICHAEL 0. PEDERSON, CLAIMANT 
Benton Flaxel, Claimant 1 s Attorney 
Paul Roess, Defense-Attorney. 1 

Order of Remand · · •. · .. 

WCB 79:..10812 
July 13, 1981 

By an Opinion and Order of the ~eferee and ~n Order on Review 
the Board, ~laimant 1 s aggravation claim was d~nied. This ~ase 
appealed to the ~ourt of Appeals who :issued an order affirming 
Referee and the Board 6n JanuAry 26, 1981. 

Thereafter, the Court, on reconsideration, issued its opinion 
of March 23, 1981 wherein the Court r~~ersed and r~mande~. A 
Judgment-and Ma~date 0as issued on May 13, 1981 wherein the-Court 
returned the caus~ below for further proceedings pursuant co law 
and.opinion. 

This case is hereby remanded to the Referee pursuant to the 
Judgment and Mandate of· the Court of Appeals. 

IT IS SO ORDERED. 

DANIEL PRASZEK, CLAIMANT 
Jim Nelso~. Claimant 1 s Attorney 
Brian Pocock, Defense Att6rney 
~equest for Review by Claimant 

~JCB 80-05036 
July ,13, 1981 

Reviewed by Board Members McCallister- and Lewis. 
C • 0 

The claimant s~eks Board review of Referee Nichols' order 
which affirmed the employer/carrier'~ denia~ of comp~nsabiliiy. 

The Board, _after de novo rev1e0, affirms and adopts the order 
of the Referee ·r 

ORDER 

The Referee's-order dated November 17, 

WiLLtAM J .. RIP~. CLAIMANT 
Keith Swanson, Claimarit's Attorney 
SAIF Corp Legal, Defense Attorney 
Request for,Review by SAIF 

1980 1s affirmed. 
WCB 80-01426 
July 13, 1981 

Reviewed by Board.Me~bers McCallister and Lewis. 

The SAIF Corporation s0eks Board review of Referee Foster 1 s 
order remand~ng claimant's ba6k condition for acceptance and 
payment of c;::_ompensa tion. 

. . 
· T'he Board-, after de novo. review, affirms and adopts tl",e or_g.er 

of the Referee. 

ORDER 

The Referee's order dated ~anua~y 13, 1981 is affirmed. 
' . . . 

. Claimant's attorney is grarited the su~ of $350 for his 
services at this Board review, payable by the SAIF Corporation. 

-47-
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MICHAEL D. PEDERSON, CLAIMANT
Benton FlaxelCla mant's Attorney
Paul Roess, Defense-Attorney -Order of Remand ’

WCB 79-10812
July 13. 1981

By an Opinion and Order of the Referee and an Order on Review
by’ the Board, claimant's aggravation claim was denied. This case
was appealed to the Court of Appeals who issued an order affirming
the Referee and the Board on January 26, 1981.

Thereafter, the Court, on reconsideration, issued its opinion
of March 23, 1981.wherein the Court reversed and remanded. A
Judgment’ and Mandate was issued on May 13, 1981 wherein the’Court
returned the cause below.for further .proceedings pursuant to law
and■opinion.

This case is hereby remanded.to the Referee pursuant to the 
Judgment and Mandate of the Court' of Appeals..

IT I  O ORDERED.
DANIEL PRASZEK, CLAIMANT
J m Nelson, Cla mant's Attorney
Br an Pocock, Defense Attorney
Request for Rev ew by Cla mant

WCB 80-05036
July.13,. 1981

Reviewed by Board Members McCallister and Lewis.

The claimant seeks Board review of Referee .Nichols' order
which affirmed the employer/carrier's denial- of compensability.-

The Board,.after de novo review, affirms and adopts the order
•of the Referee.^

■ . ' ORDER ' ;

The Referee's-order dated November 17 , 1980 is affirmed.
, WILLIAM 0. .RIRP, CLAIMANT ' WCB 80-01426

Ke th Swanson, Cla mant's Attorney
SAIF Corp Legal, Defense Attorney
Request for.Rev ew by SAIF

July 13. 1981

Reviewed by Board .Mem'bers McCallister and Lewis.

The  AIF Corporation seeks Board review of Referee Foster's
order remanding claimant's back condition for acceptance and 
payment of compensation. •

The Board, after de novo, review, affirms and adopts the or^er
of the Referee.

. , ' ■ ORDER

The Referee's order dated January 13, 1981 is affirmed.

Claimant's attorney is granted the sum of $350 for his 
services at this Board review, payable by the  AIF Corporacion.

-47-
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ROBSON, CLAIMANT 
Wes Franklin, Claimant 1 s Attorney 
Roger Warren, Defense Attorney 
Request for Review by .Employer 

wcs · 79-09524 
July 13, 1981 

Reviewed by Board Members McCallister ·and Lewis. 

The employer seeks Board r~view of Referee St. Martin's order 
which remanded claimant's aggravation claim to it for acceptance 
and payment of compensation to which claimant is entitled. 

The Board, after de.nova review, affirms and adopts the order 
of the Referee. 

ORDER 

The Referee.'s order dated September 16, 1980. is affirmed. 

Clai~int 1 s attorney is granted the sum of $400 for ~is 
services at th!~ Board. revie~, payable by the employer/carrier. 

MATT N. SCHULD, CLAIMANT 
Larry·Bruun, Claimant's Attorney 
SAIF Corp Legal, Defense Attofney 
Request for ·Review by Claimant· 

WCB 80-03545 
July 13, 1981 

R~viewed by Board Mernbe~s Barnes and McCallister. 

The claimant seeks Board review of that portion ·of Referee 
S~ifert's 1 ord~r which upheld the SAif Corporation's denial of an 
aggravation claim. We reverse. 

Claimani compensably injured his riqht shoulder, right arm 
and neck July 23, 1979. ~he cl~im was ~ccepted by·SAIF and no 
time was lost. Claimant testified that Septemb~r 21, 1979 he 
handled a larg~ board at work and that the fbllowing morning (Sat
urday) he. had a great deal of pain in his should~r. Claimant mis
sed work September 24, 1979 to 09tober 12, 1979. 

SAIF denied claimant 1 s aggravation claim for the Septembe: 21 
incident on the ground that claimant re-iniured his "back" while 
roofinq his barn September 23; 1979. It w~uld thus seem that the 
issue of an off-work intervening injury was the only one before 
the. Referee. See OAR 436-83-120 ~hich requires: 11 The notice of 
denial shall specify the factual and legal reasons for deniaJ ... " 
However, the Referee upheld SAIF's denial on a completely differ
ent ground: "The medical evidence indicates that claimant's wor
sening condition and any medical treatment or disability arising 
therefrom is not an aggravation of his industrial injury in July 
1979 as contemplated in ORS 656.273, but a natural progression of 
his underlying osteoarthritis. 11 

-48-

STAN ROBSON, CLAIMANT
Wes Frankl n, Cla mant's Attorney
Roger Warren, Defense Attorney
Request for Rev ew by Employer

WCB'79-09524
July 13, 1981

Reviewed by Board Members McCallister and L.ewis.

The employer seeks Board review of Referee  t. Martin's order
which remanded claimant's aggravation claim to it for acceptance
and payment of compensation to which claimant is entitled.

The Board, after de novo review, affirms and adopts the order
of the Referee.

ORDER
The Referee.'s order dated  eptember 16, 1980, is affirmed.

Claimant's attorney is granted the sum of $400 for his
services at this Board review, payable by the employer/carrier

MATT N. SCHULD, CLAIMANT
Larry Bruun, Cla mant's Attorney
SAIF Corp Legal, Defense Attorney
Request for Rev ew by Cla mant

WCB 80-03545
July .13, 1981

Reviewed by Board Member's Barnes and McCallister.

The claimant seeks Board review of that portion of Referee
 eifert's'order which upheld the  AIf Corporation's denial of an
aggravation claim. We reverse.

Claimant compensably injured his right shoulder, right arm
and neck July 23 , 1979. ,The claim was accepted by' AIF and no
time was lost. Claimant testified that  eptember 21, 1979 he
handled a large board at work and that the following m,orning ( at
urday) he. had a great deal of pain in his shoulder. Claimant mis
sed work  eptember 24, 1979 to October 12, 1979.

 AIF denied claimant's aggravation claim for the  eptember 21
incident on the ground that claimant re-injured his "back" while
roofing his barn  eptember 23, 1979. It would thus seeiri that the
issue of an off-work intervening injury was the only one before
the Referee. . ee OAR 436-83-120 which requires: "The notice of
denial shall specify the factual and legal reasons for denial..."
However, the Referee upheld  AIF's denial on a completely differ
ent ground: "The medical evidence indicates that claimant's wor
sening condition and any medical treatment or d isabi1ity• arising
therefrom is not an aggravation of his industrial injury in July
1979 as contemplated in OR 656.273, but a natural progression of
his underlying osteoarthritis."

$
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The facts relevant to what the issue started to be are: 
Claimant testified he did not roof~the bar~ though he planned to 
and he did not injure himself at all that_ weekend, nor did he t1.?ll 
anyone he had injured himself,. Claimant 1 s. wife testified that she 
knew of no off-work injury. Claimant's supervisor testified that 
when claimant did not come to woik September 24, 1979, .he called 
claimant's ·son who told him that claimant hurt his ,back roofing 
the barn. A SAIF investigator testified he saw_a new metal roof 
on clai~ant's barn from a great distance from an. airplane, almost 
a year after the alleged r~ofing incident. The Referee ~ade no 
credibility finding. 

We accept claimant's testimony. The foreman's hearsay testi
mony is weak. Claimant's son wai not called to testify. SAIF 1 s 
itivestigator's report is worthless. 

Facts relevant to what the Referee converted the issue into 
are: Claimant had preexisting osteoarthritis. His July 1979 in
jury was accepted as a compensable aggravation of this condition. 
The Referee reasoned that claimant's worsened condition and resul
tant medical treatment followin~ the S~pte~ber 1979 incident were 
caused by the natural progression of the underlying disease.· Just 
as a matter of common sense, for claimant's condition to worsen as 
much as it did as fast as it did hard1y seems to be "natural." 
More importantly, as~ matter of medical evidenci, Dr. Steele's 
June 19, 1980 report states "each of the two accidents [i.e., July 
and Septern~er] would represent an aggravation of his preexisting 
arthritis.". Based ·on this reasoning and evidence, we disagree 
with the Referee's conclusion. 

ORDER 

The Referee's ord~r dated November 20, 1980 is modified. The 
SAIF Corporation's Septembe~ 5, 1980 denial of cilaimant's aqgrava
tion claim is set aside and that claim is remanded for payment. of 
compensation as provided by law. Claimant's attorney is awarded 
the sum of $1,800 as and for a 0easonable attorney fee for servi
ces rendered at the hearings and Board levels in overturning 
SAI~ 1 s denial, payable by the SAIF Corporation. The remainder of 
the Referee 1 s order is-affirmed. 

-49-

(The facts relevant to what the issue started to be are:
Claimant testified he did not roof‘'*the barn though he planned to
and he did not injure himself at all that .weekend, nor did he tell 
anyone he had injured ' himself^. Claimant' s. wife testified that she 
knew of no off-work-injury. Claimant's supervisor testified that
when claimant did not come to work  eptember 24, 1979,.he called
claimant's■son who told him that claimant hurt his .back roofing
the barn. A- AIF investigator testified he saw a new metal roof 
on claimant’s barn from a great distance from an. airplane, almost
a year after the alleged roofing incident. The Referee made no
credibility finding. • .

We accept claimant's testimony. The foreman's hearsay testi
mony is weak. Claimant's son was not called to testify.  AIF's
investigator's report is worthless.

Facts relevant to what the Referee converted the issue into
are: Claimant had preexisting osteoarthritis. His July 1979 in
jury was accepted as a compensable aggravation of this condition.
The Referee reasoned that claimant's worsened condition and resul
tant medical treatment following the  eptember 1979 incident were
caused by the natural progression of the underlying disease.’ Just
as a matter of common sense, for' claimant's condition to worsen as
much as it did as fast as it did hardly seems to be "natural."
More importantly, as a matter of medical evidence. Dr.  teele's
June 19, 1980 report states "each of the two accidents [i.e., July
and  eptember] would represent an aggravation of his preexisting
arthritis."- Based on' this reasoning and evidence, we disagree
with the Referee's conclusion.

ORDER
The Referee's order dated November 20, 1980 is modified. The

 AIF Corporation's . eptember 5, 1980 denial of claimant's aggrava
tion claim is set aside and that claim is remanded for payment, of
compensation as provided by law.- Claimant's attorney is awarded
the sum of $1,800 as and for a reasonable attorney fee for servi
ces rendered at the hearings and Board levels in overturning
 AIF's denial, payable by the  AIF Corporation. The remainder of
the Referee's order is affirmed.

m
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T. SHAY, CLAIMANT 
Richard Pearce, Claimant's Attorney 
SAIF Corp Legal, Defense Attorney 
Request for Review by Claimant 

WCB 80-01908 
July 13, 1981 

Reviewed by Board Members Barnes and Mccallister. 

The claimant se~ks. Boar~ review of Referee Mulder's order 
which granted claimant an additional award of 30° for 20% loss of 
the left leg for a total award of 52.5° for 35% loss of the left 
leg. -Claimant contends that he is entitled to a greater a~ard of 
unscheduled low back disability than the 20% previously granted. 

The Board, after de nova review, affirms and adopts the order 
of the Referee. 

ORDER 

The Referee 1 s order dated December 11, 19S0 is affirmed. 

CHARLES SHIREY, CLAIMANT 
Jerry Gastineau, Claimant's Attorney 
SAIF Corp Legal, Defense Attorney 
Request for Review by SAIF 

' ' 

WCB 79-10771 
July 13, 1981 

Reviewed by Board Members McCallister and Lewis. 

The SAIF Corporation seeks Board review of Referee McSwa{n's 
order which set a~ide the SAIF's denials of responsibility for 
claimant's neck, shoulder and arm difficulties and, in addition, 
assessed a 10% penalty. 

The Board, after de nova review, affirms and adopts the order 
of the Referee. 

ORDER 

The Referee's order dated January 9, 1981 is affirmed. 

Claimant's attorney is granted the sum of $350 for his 
services at th·is Board review, payable by the SAIF Corporption. 

-50-

GEORGE T. SHAY, CLAIMANTR chard Pearce, Cla mant's Attorney
SAIF Corp Legal, Defense AttorneyRequest for Rev ew by Cla mant

WCB 80-01908
July 13, 1981

Reviewed by Board Members Barnes and McCallister.

The claimant seeks,Board review of Referee Mulder's order
which granted claimant an additional award of 30° for 20% loss of
the left leg for a total award of 52.5° for 35% loss of the left 
leg. -Claimant contends that he is entitled to a greater av.-ard of
unscheduled low back disability than the 20% previously granted.

The Board, after de novo review, affirms and adopts the order
of the Referee.

ORDER

The Referee's order dated December 11, 1980 is affirmed.

m

CHARLES SHIREY, CLAIMANT - WCB 79-10771
Jerry Gast neau, Cla mant's Attorney July 13, 1981
SAIF Corp Legal, Defense Attorney
Request for Rev ew by SAIF
Reviewed by Board Members McCallister and Lev;is.

The  AIF Corporation seeks Board review of Referee Mc wain's
order which set aside the  AIF's denials of responsibility for
claimant's neck, shoulder and arm difficulties and, in addition,
assessed a 10% penalty.

The Board, after de novo review, affirms and adopts the order
of the Referee.

ORDER
The Referee's order dated January 9, 1981 is affirmed.

Claimant's attorney is granted the' sum of $350 for his 
services at this Board review, payable by the  AIF Corporation.

-50-



   
    

    
    

    

   
 

     
        

      

       
         

         
          
        
          
            

        
        
       

           
        
        
  

  
  

 

  

   
  
 

  
  

  
 

          
           
          

          
           

        
            

          
         

         
            
           

          
       

           
                

             

          
          

          
    

 

ARMSTRONG, CLAIMANT 
Kenneth Bourne~ Claimantis Attorney 
Scott Ke.l 1 ey, Defense Attorney 
SAIF Corp Legal ,·Defense· Attorney 
Request for Review b.v Claimant 

WCB 80-03601 & 80-0~022 
July 16, '1981 

Reviewed by Board ~embers.Barnes and McCaliistet'. 

Claimant seeks Board review of Referee Pferdner 1 ~ order deny-· 
ipg the_ .:::ompensability· of claimant"' s alleged. March- 10, 1980_ injury. 

_ Cornpensability, however, was ·not· the issue. Claimant made 
·alternative clairns·after the March 1980 incident. He filec:i a 
claim with. Greyhound, which· is self-insured,. based on the .theory 
that the 1980 incide~t was an aggravation of a compensable.1977 
injury he·sustained while working. at Greyhound. He als·o filed a 
claim with his .new·employer, Wanigan, insured by the SAI~ Corpora
tion, based on the theory that the 1980 incident was a new injury. 
Gr~jhbund denied on the.ground that .SAIF ~as responsible. SAIF 
denied on the ground that Gr~~ho0nd··was responsible.· Thus;~both 
denials were of resporisibilitY...!, not compensability. Anq. that is 
the way the case:was trie~ before the Reteree with both Grey
hound's attorney ·and SAiF's attorney sayintj the other was t~spon
sible, and neith~r sayinq that nothing compensable happened on · 
March 10,- 1980. · · · . 

··1n this 'k.iI]d of carrier responsibility fight, it would seem 
that the wor·ker ·cannot lose .. So_ the Referee 1 s decision mu·st have 
come as ~uite ~- shock. we find it both shocking arid erronequs. 

' . 
We boncl~~e rthit this claim is compensable as .againjt Wanigan 

and its carrier·, SAIF. We _base that conclusion' on: _. Cl"aimant' s 
description of the March·.1980 incident wh_ile workirig .at Wani.gan; 
Dr. Cherri's rep6rt of March- 17, 1980; the St. Vincent's Hospital 
record on admission; ·and Inkley v.· Forest Fiber Prociu•cts c·o~, ·288 
Or 3 3 7, 3 4 4 . (19 8 0) ._ . 

Evep though claimant i~ te6hnically here prevafling on a 
denial and a lit~ral reading of'.gRS 656.386(1) would se~m tor~
quire us to set a. fee for c~aimant's attorney payable by SAIF, 

the Board is conc~rned .~bout the appliqability of ·oRS 656.386(1) 
in this carr.ier-responsibility context. ·A~cordingly, we ,vill 
defer ihe tjuestion·of ~ttorney fees until the parties ha~e had an 
oppo~tunity to file memorandums on their respetfive· po~itions; 
said memo~andums to be.filed ~ithin 20 ~ays. of ihe· date of this 
order. · 

ORDFR 

The Referee's otder dated November 12, 1980 is reversed. The 
SAIF C6rporation's deriial is set aside and this· claim i~ remanded 
to SAIF for payment of benefits in accord~nce with law. Grey
hound's denial is sustained.: 

. -51-

WALTER ARMSTRONG, CLAIMANT
Kenneth Bourne, Cla mant's Attorney
Scott Kelley, Defense Attorney
SAIF Corp'Legal, Defense Attorney
Request for Rev ew by Cla mant

WCB 80-03601 & 80-06022
July 16,'1981

Reviewed by Board Members.Barnes and McCallister.
Claimant seeks Board review of Referee Pferdner's order deny

ing the^compensability'of claimant's alleged-March- 10, ID O indbry

Compensability, however, was 'not' the issue. Glaiman
alternative claims after the March 1980 incident. He fil
claim with 'Greyhound, which' is self-insured, based on the-
that .the 1980 incident  as an aggravation of a coropensabl
injury hesustained while working, at Greyhound. -He also
claim with his new 'employer, Wanigan, insured by the  AIF
t'ion, based on the theory that- the 1980 incident was a ne
Greyhound denied on the'ground that . AIF was responsible,
denied on the ground that Greyhound-'was responsible.- Thu
denials were of responsibility, not compensability. And,
the way the case.'was tried before the Referee with both G
hound's attorney and  AIF's attorney saying the other was 
sible, and neither saying that nothing compensable happen
March 10,- 1980.

t made
ed a
theorv

1977 
filed a
Corpora- 

w inj ury
 AIF .

G-.both
that is
r ey-
r espon-

ed on

"In this ‘kind of carrier responsibility fight, it would seem
that the worker cannot lose. - o. the Referee's decision must have
come as'quite a shock. We find it both shocking and erroneous.

We conclude ’that this claim is' compensable as .against Wanigan
and its carrier,  AIF, We .base that conclusion ‘ on: ■'Claimant's
description of the March-,1980 incident while working.at Wanigan;
Dr. Cherry's report of March- 1-7, 1980 ; the  t, Vincent's Hospital
record on admission;’-an'd Inkley v.' Forest Fiber Products Co., 288
Or 337, 344 ' (1980) ' •

Even though claimant is technically here prevailing on a-
denial and a literal reading of pR 656.386 (1) would .seem to re
quire us to set a. fee for claimant's attorney payable b.v  AIF, 
the Board is concerned about the applicability of OR 656.386(1)
in this carrier-responsibility context. Accordingly, we will
defer the question'of attorney fees until the parties have had an
opportunity to file memorandums on their r espec t i ve- po's i t ions ;
said memorandums to be .filed within 20 days-of ' t.he- date of this
order.

m

ORDER

The Referee's order dated November 12, 1980 is reversed. The
 AIF Corporation's denial is set aside and this'claim is remanded
to  AIF for payment of benefits in accordance with law. Grey
hound's denial is sustained.

■ -51-
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BOUCHER, CLAIMANT 
Donald Wilson, Claimant 1 s Attorney 
Paul Bocci, Defense Attorney 
Request for Review by Claimant 

Reviewed by the Board en bane. 

WCB 79-04796 
July 16, 1981 

The claimant seek~ Board review of Referee Jame~ order which 
affirmed a 5% permanent partial unschedul~d disability Determina-

_tion Order, awarded aaditional compensation f6r temporary total 
disability fro~ March 30, 1979 through September 4, 1979, ~warded 
reimbursement to claimant for all medical treatment provided 
claimant for his injury up to October 2h, 1979, and ordered that 
claimant be a~arded an attorney fee payable out at the additional 
temporary.total diiabilty compensation. 

The employer has cross-appeale~ and seeks review of that.por
tion of Referee James 1 order which affirmed the 5% _award of per~an
ent partial unscheduled.disability and which awarded additional 
compensation for temporary total disability. . . 

We affirm and adopt the Referee's order with the following 
additional comments. 

An issue arose at the hearing as to whether an investiqator, 
Kenneth Walker, testified falsely while under oath concerning his ii 
part in the investigation of claimant. An acquaintance 0nd former 
co-worker of Walker, Ray Polly, informed the Referee that Walker 
lied about his part in the surveillance and filming of the clQim-
ant; that, in fa~t, Walkei was not the investigator that took the 
films of claimant's ;ctivities on September 14 and JS, 1979, but 
that the o0ner oi the investigative service, J~ck Yarbrouqh, fold 
Walker to falsely assert that Walker had tal:en the films when the 
films were sought to be introduced by the employer at the claim-
ant1s hearing. 

The Referee found thBt the charge of perjury had not been 
proved and admitted the challenged film into evidence. 

Generally, documentary evidence (such as films) may not be 
admitted into evidence unless it has been 21uthcntict1ted. llowc\c1', 
common law or statutory rules of evidence do n;t bind a Referee; 
the Referee has discretion as to the manner· in which the hearing 
shall be conducted and the only requirement. is that substantia~ 
justice be afforded to all parties. ORS 656. 283 (b). · 
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CARL L. BOUCHER, CLAIMANT
Donald W lson, Cla mant's Attorney
Paul Bocc , Defense Attorney
Request for Rev ew by Cla mant

WCB 79-04796
July 16, 1981

Reviewed by the Board en banc.

The claimant seeks Board review of Referee James* order which
affirmed a 5% permanent partial unscheduled disability Determina
tion Order, awarded additional compensation for temporary total
disability from March 30, 1979 through  eptember 4, 1979, awarded
reimbursement to claimant for all medical treatment provided
claimant for his injury up to October 26, 1979, and ordered that 
claimant be awarded an attorney fee payable out of the additional
temporary ' total disabilty compensation.

The employer has cross-appealed and seeks review of that^por-
tion of Referee James*order which affirmed the 5% .award of perman^
ent partial unscheduled disability and which awarded additional
compensation for temporary total disability.-

We affirm and adopt the Referee's order with the following
additional comments.

An issue arose at the hearing as to whether an investiqator,
Kenneth Walker, testified falsely while under oath concerning his
part in the investigation of claimant. An acquaintance and form.er
co-worker of Walker,.Ray Polly, informed the Referee that Walker
lied about his part in the surveillance and filming of the claim
ant; that, in fact. Walker was not the investigator that took the
films of claimant's activities on  eptember 14 and 15, 1979, but 
that the owner of the investigative service. Jack Yarbrough, told 
Walker to falsely assert that Walker had taken the films when the
f-ilms were sought' to be' introduced by the employer at the claim
ant ' s hear ing.,

The Referee found that the charge of perjury had not been
proved and admitted the challenged film into evidence.

Generally, documentary evidence '(such as films) may not bo
admitted into evidence unless-it has been a u then t i ca.ted . However
common law or statutory rules of evidence do not bind a Referee;
the Referee has discretion as to the manner' in which the hearing
shall be conducted and the only requirement.is that substantial
justice be afforded to all parties. OR 656.283(b)-.

m
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In this 'case the· claimant has never denied that he was the 
subject featured in t~e films even though he had.ample opportunity 
to do so. In his· testimony, the ·claim~nt even verified the dates 
that the filmed .activity took place and also testified that he 
talked to the driver of a vehicle used in the· investigation at the 
site'of the filmed activity. Therefore, we conGlude that the con
tent of the films is rele~ant, material eviden6e that.is, in fact, 
a film of claimant engaging in certain woodcutting· activities on 
certain days in September. 1979. · Substantial justice is afforded 
all parties by adrnftti~g the films into evidence. 

ORDER 

The Referee 1 s ord~r dated August 13, 1980 is affirmed. 

Chairman Barnes, dissenting in part: 

A discussion .of pos·sible perjury cornm.ittecl in this case is 
incomplete without ~ny reference to the·claimaht 1 s testimony. 

Cliirnant testifi~d that because of his injury, he could not 
bend, lift, etc. The films, which I agree the Refere~ properly 
admitted into evidence~ conclusively prove the contrary. They 
show claimant b~nding over using a cha~n saw to cut logs, some of 
which ap~ear to be more than twci feet in aiameter, into fireplace 
_lengths. They·sho~ claimant lifting and loading some of those 
large fireplace lengths into a pickup- truck and trailer. The· 
films ~lso show -claimant splitting wood, raising an ax or split
ting maul high over his head to do so. The films demonstrate 
claimant is capable o~ sustained, strenu6us physical activity in
volving lifting, bendin_g, twisting, cut_ti'ng, chopping, throwing· 
a~d- walking on un~~en sur~ac~~~ all of ·which claimaht either tes
tified he was incapable of or tri~d to convince his doctors were 
beyond- his physical capacities. Based on "these films I would hold 
cl~imant has s~ffered n~·permanent physic~l impairment.because of· 
his injury and has lost n�-~age ear~ing ·c~pacity; I would reverse 
t~e 5% un~ched~led _di~ability aw~rded ~y ·the Determination Order. 

I also disagree with the Board majbrity· on another point not 
mention~d by the ~ajori~y. Befor~ the hearing rl~fensc counsel 
wrote the Referee asking for a J:"uling on the cmrloyer 'r; responsi
bility for certain aoctor and·hospital bills for care cJ.~imant 
received; that letter stated, "The employer disputes its responsi
bility-for the bills~II In other words, this case was in· a partial 
denial ~tatus·at the time·of the:hearing .. The Referee ordered, 
and I ~gree ~ith th~ Board m~jority in ~ffirming, that the bills 
in question should have been.p~id by the employer. In. other 
words, the hearing r~sult included setting aside a partial denial. 
ORS 656.386(1) clearly provides that when a worker prevails on a 
denial, his attorney fee shall be paid by the employer. Yet the 
Refer~e only allowed an at~orney fee payable frora claimant's com
pensation. I wo~ld order that claima~t 1 s attornev fs entitlea·to 
a fee of $400' f6r services ~endered at the hear in~ in prevailing 
on the employer I s partial den i al1 payable by the ·er.i;_::i layer. 
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In this 'case the' claimant has never denied that he was the
subject featured in the films even though he had ample opportunity
to do so. In his testimony, the -claimant even verified the dates
that the filmed activity took place and also testified that he
talked to the driver of a vehicle used in the' investigation at the
site'of the filmed activity. Therefore, we conclude that the con
tent of the films is relevant, material evidence that'is, in fact, 
a film of claimant engaging in certain woodcutting activities on
certain days in  eptember. 1979.  ubstantial justice is afforded
all parties by admitting the films into evidence.

ORDER
The Referee's order dated August 13, 1980 is affirmed.

Chairman Barnes, dissenting in part:

A discussion . of possible perjury committed in this case is
incomplete without any reference to the-claimant‘s testimony.

Claimant testified that because of his injury, he could not 
bend, lift, etc. The films, v/hich I agree the Referee properly
admitted into evidence, conclusively prove the contrary. They
show claimant bending over using a chain saw to cut logs, some of
v;hich appear to be more than .two feet in diameter, into fireplace
lengths. They'show claimant lifting and loading some of those
large fireplace lengths, into a pickup- truck and trailer. The'
films also show claimant splitting wood, raising an ax or split
ting maul high over his head to do so. The films demonstrate
claimant is capable of- sustained, strenuous physical activity in
volving lifting, bending, twisting, cutting, chopping, throwing' 
and. walking on uneven surfaces, all of which claimant either tes
tified he was incapable of or tried to convince his doctors were
beyond- his physical capacities. Based on'these films I would hold
claimant has suffered no'permanent physical impairment because of'
his injury and has lost no wage earning capacity; I would reverse
the 5% unscheduled disability awarded by the Determination Order.

I also disagree with the Board maj'ority on another point not
mentioned by the majority. Before the hearing defense counsel
wrote the Referee asking for a ruJ.ing on the employer's responsi
bility for certain doctor and hospital bi.lls for care c.l.aimant
received; that letter stabed, "The employer disputes its responsi-
bility-'for the bills.". In other words, this case was in a partial
denial status'at the time-of the-’hearing., The Referee ordered,
and I .agree with the Board majority in affirming, that the bills
in question•should have been,paid by the employer. In,other
words, the hearing result included setting aside a partial denial.
OR 656.386(1) clearly provides•that when a worker prevails on a
denial, his attorney fee shall be paid by the employer. Yet the 
Referee only allowed an at.torney fee payable from claimant's com
pensation, I would order that claimant's attorney i's entitled to
a fee of $'400' for services rendered at the hearing in prevailing
on the employer's partial denial, payable by the employer.
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M.EVENDEN, CLAIMANT 
Rick McCormick, Claimantrs Attorney 
Keith Skelton·. Defens~ Attorney 
Request for Review by Claimant 

WCB 80-00700 
J_uly 16. 1981 

Reviewed by Board Members Barnes and Lewis. 

The claimant seeks Board revi~w of Referee Daron's order 
which affirmed the employer/carrier's denial of reimbursement to 
claimant f6r a special hed. Claimant conten~s the bed should be 
paid for under_ ORS 656.245 and OAR 436-69-335. W~ disagree and 
theiefore affirm. · 

Claimant compensably injured his back and has been awarded 
25% unscheduled permanent disability. Claimant purchased a 
special bed (Niagra-Cyclo-Massage) with his own funds. A physi
cian had not previously order~d the bed for treatment nor pre
scribed the bed. 

OAR 436-69-335 specifically.addresses reimbursement of 
"household furniture such as beds, chairs.'' The rule states a 
repor~ clearly justifying need is necessary. Dr. Burr's report 
praising the bed but stating he did not prescribe it does not 
document a clearly.justified need. 

ORDER 

The Referee's order dated January 9, 

CINDY L. GALLEA,- CLAIMANT 
James Francesconi, Claimant's Attorney 
Lang, Klein et al, Defense Attorneys 
Request for Review by Employer 

1981.is affirmed. 

WCB 80-07747 
July 16, 1981 

Reviewed by Board Members Barnes and Mccallister. 

The employer seeks Board review of Referee Knappls ordei 
which (1) affirmed the Determination Orper of August 18, 1980 
which had awarded claimant 5% loss of the use ~f the right fore
arm; and (2) granted claimant an award of 48° for 15% unsc~eduled 
right shoulder disability. 

The Boar~ ado~ts the Referee•s recitation of the facts. 

The medical. evidence in this case (1) fails to causally re
late claimant's right shoulder condition to. her claim for a right 
forearm (wrist) injury; (2) fails to establish that· any right , 
shoulder condition is permanent in natu.re; or· (3) that it has 
caused any impairment or loss of wage earn,i0g capac•ity._ Tl":e 
Board, therefore, conclude~ that th~ Refer~~•s unscheduled award 
for the right shoulder condition cannot be sustained. 

ORDF.R 

• 

The Referee's order dated November 19, 1980 is modified. Q 
That portion of the Referee's order granting claimant an unsched- • 
uled disabil"ity award is reversed. The remainder of the order is 
affirmed. 
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WAYNE M,EVENDEN, CLAIMANT
R ck McCorm ck, Cla mant's Attorney
Ke th Skelton, Defense Attorney
Request for Rev ew by Cla mant

WCB 80-00700
July 16, 1981

Reviewed by Board Members Barnes and Lewis.

The claimant seeks Board review of Referee Daron's order
which affirmed the employer/carrier's denial of reimbursement to
claimant for a special bed. Claimant contends the bed should be
paid for under OR 656.245 and OAR 436-69-335. We disagree and
therefore af.firm.

Claimant compensably injured his back and has been awarded
25% unscheduled permanent disability. Claimant purchased a
special bed (Niagra-Cyclo-Massage) with his own funds. A physi
cian had not previously ordered the bed for treatment nor pre
scribed the bed.

OAR -436-69-335 specifically'addresses reimbursement of
"household furniture such as beds, chairs." The rule states a
report- clearly justifying need is necessary. Dr. Burr's report
praising the bed but stating he did not prescribe it does not
document a clearly'justified need.

ORDER
The Referee's order dated January 9, 1981.is affirmed.

WCB 80-07747
July 16, 1981

CINDY L. GALLEA,- CLAIMANT
James Francescon , Cla mant's Attorney
Lang, Kle n et al, Defense Attorneys
Request for Rev ew by Employer
Reviewed by’Board Members Barnes and McCallister.

The employer seeks Board review of Referee Knapp's order
which (1) affirmed the Determination Order of August 18, 1980 
which had awarded claimant 5% loss of the use of the right fore
arm; and (2) granted claimant an award of 48° for 15% unscheduled
right shoulder disability.

The Board adopts the Referee's recitation of the facts.

The medical, evidence in this case (1) fails to causally re
late claimant's right shoulder condition, to- her claim for a right
forearm (wrist) injury; (2) fails to establish that'any right
shoulder condition is permanent in nature; or (3) that it has 
caused any impairment or loss of wage earning capacity. The 
Board, therefore, concludes that .the Referee's unscheduled award
for the right shoulder condition cannot be sustained.

ORDER

The Referee's order dated November 19, 1980 is modified.
That portion of the Referee's order granting claimant an unsched
uled disability award is reversed. The remainder of the order is
affirmed. • ...
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E .. GIROUARD, Claimant 
·Robert Gardner, Claimant's Attorney 
SAIF Corp Legal,' Defense Atto.rney _ 
Request for Review by SAIF · 

WCB 80-0_3579 
July 16, 1981 

Reviewed by Board ·Members Mccallister and Lewis. 

The SAif Crir~oration seeks-Board review of Referee Knapp's 
order awaitjing 1~% unscheduled permanent partial ~isability for 
claimant's left shoulder and necik--fni~ry and r~mand6~ a c]aim f6r 
aggravation from June·2, 1980. · ~AiF-al~o appeaJ.s the 5% penalty 
assessment for its failure to furnish ·medical inforrnation_within 
15 days of the date requested. 

' 
SAIF contends that ~laimant did not s0stain permanent a1s

ability as ~h~ _result of his c~mpe~sable September 14, 1979 i~
jury, and that any worsening of his conditibn iei~lted from an 
intervening non-industrial incid~nt of june 2, r980. S~IF furt~er 
contends that a ''request" for medical reports is inadequ.ate_ to 
require compliance, but that a "demand" for-production is needed, 
apparently arguing· that OAR 436-83--460. ~as not intended. to mean 
what it. says. 

Assi~nirig as error fhe Refere~•~ rating of permanent partial 
disabiLity at·the same time a claim for aqg~avati6n was approvea; 
it appears that SA IF mistakenly constr-ues · 'the 10 % d fs1bi l i ty award 
as relating .to.the aggrava~ion claim, whereai ii appli~s to the 
extent of claimant~s permanent disability·at the ·time the original 
claim wa~ closed. Claimant contest~d the April 11, i9BO Determin
ation Order which awarded time-loss·bnly with no award of perman
ent partial disibility. Claimant has th~ right to have th~t issue 
adjudicated now~ There is no statute cir case law to sugge~i that 
an aggravation claim will automatically void a previous Determina
tion Order as ~remattire. Taylor v. SAIF, 40 Or App 437· at 441, 
rev den {1979). 

The-Board concuri with the Ref~rei 1 s assessm~nt that the 
claimant is entitled to an award. of 10% unscheduled_ permanent 

· pa r t ia l d i s ab i 1 it y , · a s o f Ma r ch 2 5 , 1 9 8 0 • The ·Re f e· r e e I s aw a rd , 
however., was purport~dly "in lieu 6£, and not in additio~ to, the 

award granted by the Determination or·oer-." That'. Jang'uaqc coulrl 
imply that ·the permanent disability award was in· lieu of U:e time 
loss granted by ·the: Deb:'rmination Orclor. ·The ~1;1arci sh9u]d ·he 
corrected, therefore, to reflect that the perman12nt partial ois
ability award is .in. addition to the time loss alreaoy granted. 

_ Concerning th~ iubsequent claim for aggravation arising after 
claimantis initial request for ~earing, SAIF argues that the . 
"Massachusetts-Mich iqan· Rule"· applies to this case. That rule ·is 
st·ated in 4' Larson,· Wor'kmen's Compensation ·Law~ sec·. 95_~·12 (1976). 
Everi assumin~ thit it does apply, the rule ~sfablishes that a wor
sen~d condition sho~ld be treated as an agiravation of the initial 
injuri where the ini~ial inj~rY wai followed by a period of con
tinuing symptoms w~i~h would t~nd to indicate that the ori.olnal 
condition persists and has culminated in a second period of disa
bility, preci~itated by some lift or exertion. 
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PAUL E. GIROUARD, Cla mantRobert Gardner, Cla mant's Attorney
SAIF Corp LegalDefense Attorney
Request for Rev ew by SAIF

WCB 80-03579
July 16, 1981

Reviewed by Board 'Members McCallister and L ewis.

The  AIF Corporation seeks Board review of Referee Knapp's
order awarding 10% unscheduled permanent partial disabil'ity for
claimant's left shoulder and neck-injury and remanded a claim for
aggravation from June'2, 1980.  AIF also appeals the 5% penalty
assessment for its failure to furnish'medical information^within
15 days' of the date requested. ’

V

 AIF contends that claimant did not sustain permanent dis
ability as the result of his compensable  eptember 14, 1979 in
jury, and that any worsening of his condition resulted from an
intervening non-industrial incident of June 2, 1980.  AIF further
contends that a "request" for medical reports is inadequate to
require compliance, but that a "demand" for•production is needed,
apparently arguing-that OAR 436-83-460 was not intended, to mean
what it says.

• Assigning as error the Referee's rating of permanent partial
disability at'the same time a claim for aggravation was approved,
it appears that  AIF mistakenly constr-ues the 10% disability award
as relating to ' the aggravation claim, whereas it applies to the 
extent o'f claimant's permanent disabili ty' a f the -time the original
claim was closed. Claimant contested the April 11, 1980 Determin
ation Order which awarded time-loss'only with no award of perman
ent partial disability. Claimant has the right to have that issue
adjudicated now. There is no statute or case law to suggest that
an aggravation claim will automatically void a previous Determina
tion Order as premature,
rev den (1979).

Taylor v.  AIF, 40 Or App 437 441,

The-Board concurs with the Referee's'assessment that the
claimant is entitled.to an award, of 10% unscheduled, permanent
partial disability, as of March 25, 1980. The 'Referee’s award,
however., was purportedly "in lieu of, and not in addition to, the
av;ard granted by the Determination Or'der." That' language could
imply that 'the permanent disabil'ity award was in’ lieu of the time 
loss granted by 'the Determination Order. The award shgulci'be
corrected, therefore, to reflect that the permanent partia.l dis
ability award is in, addition to the time loss already granted.

Concerning the subsequent claim for aggravation arising after
claimant's initial request for hearing,  AIF argues that the
"Massachusetts-Michigah Rule"- applies to this case. That rule'is
stated in 4 Larson, Workmen's Compensation 'Law, sec-. 9 5.12 (1976) .
Even assuming' that it does apply, the rule establishes that a wor
sened condition should be treated as an aggravation of the initial
injury where the initial injujry was followed by a period of con
tinuing symptoms which would tend to indicate that the oria'inal
condition persists and has culminated in a second period of disa
bility, precipitated by some lift or exertion.
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the instant case; the medical evidence and claimant's ~ 
credibi~ testimony show that everi though claimant saw iome irn- W 
provement after the· first injury he remained symptomatic and had, 
in fact, returned for medical treatment prior to the June 3, 1980 
tire-changing -incident. There is no medical evidence in the rec-
ord to support a theory that the seco.nd · incident had any ca usa 1 
r e 1 a t i on sh i p t_o cl a i man t I s w or sen ea con a i t ion , eve n though i t may 
have precipitated it. To the contrary, claimant's physician pro
vides the only expert medical 6pinion avaiiable on ~he question of 
medical causation: · 

It was Dr • Fry 1 s op in ion · that the June 3 , , 19 8 0 j_ n c id en t w a-s 
not a new injury. The same parts .of the body were affected as in 
th~ initial injury; the same or ~imil~r treatment was required. 
SAIF 1 s argument that no physical therapy had ever been reouifea 
prior to the June 3 incident is not convincing in view of the fact 
~hat physibal therapy was first cb~templated ;s early as October 
22i 1979 and in·view of th~ medical opinion that ~o new injuiy oc
curred. 

SAIF argues that the Referee improperly relied on Christensen 
v.·SAIF, 27 Or App 595 (1976) because in tha~ ~ase the second ·i~
cident was actually ~aused by the preexisting compensable condi
tion. Claimant presents a more convincing argument: Had it n6t. 
been for ciai~ant's b~d shouldei, he 0ould not have resorted to 
standing on the jack handle to try to loosen the lug n~ts after 
finding that.he was uriable to ·do so with only on~ arm.· He was 
.unable to use that a rm becau·se of his compensahle injury to his 
shoulder.· · 

The Board conclud~s that the uncontroverted medical evidence 
establishes that claimant suffers a worsened neck and shoulder 

condition which is an aggravation of his compensable industrial 
injury of S~pte~b~r i4, 191~. The Board further conclurles thaf 
the claim for ~ggravation should be remanded for p~ocessing and 
payment until closed. 

As to the penalty issue concerning SAIF's failure to provide 
medical information upon request, resulting in the necessity to 
postpone an expedited hearin~, the·Boara agrees with the l~efer~e•s 
opinion: 

"Whether claimant de~ands, soliciits, begs, re
quests or pleads for the information,.does not 
change. the purpose of the rule.· The failure 
to ~se dictatorial words rather than less 
overbearing ones should not make the rule less 
binding. The message was received in compre
hensible terms and SAIF should have been re
sponsive to it." Opinion and Order,·p. 6. 
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In the instant case, the medical evidence and claimant's
credible testimony show that even though claimant saw some im
provement after the- first injury he remained symptomatic and had,
in fact, returned for medical treatment prior to the June 3, 1980 
tire-changing incident. There is no medical evidence in the rec
ord to support a theory that the second incident had any causal
relationship to claimant's worsened condition, even though it may
have precipitated it. To the contrary, claim.ant's physician pro
vides the only expert medical opinion available on the question of
medical causation.'

not
It was Dr. Fry's opinion'that the June 3,^ 1980 incident was

a new injury. The same parts ,of the body were affected as in
the initial injury; the same or similar treatment was required.
 AIF's argument that no physical therapy had ever been recuired
prior to the June 3 incident is not convincing in view of the fact
that physical therapy was first contemplated as early as October
22, 1979 and in view of the' medical opinion that no new injury oc
curred .

 AIF argues that the Referee improperly relied on Christensen
V.  AIF, 27 Or App 595 (1976) because in that case the second in
cident v/as actually caused by the preexisting compensable condi
tion. Claimant presents a more convincing argument: Had it not.
been for claimant's bad shoulder, he would not have resorted to
standing on, the jack handle to try to loosen the lug nuts after
finding that_ he was unable to do so with only one arm.- He was 
unable to use that arm because of his compensable injury to his
shoulder.'

•The Board concludes that the uncontroverted medical evidence
establishes that claimant suffers a worsened neck and shoulder
condition which is an aggravation of his compensable industrial
injury of  eptember 14, 1979. The Board further concludes that
the claim for aggravation should be remanded for processing and
payment until closed.

As to the penalty issue concerning  AIF's failure to provide
medical information upon request, resulting in the necessity to
postpone an expedited hearing, the'Board agrees with hhe l^eferee's
opinion :

"Whether claimant demands, solicits, begs, re
quests or pleads for the information,,does not 
change the purpose of the rule.' The failure
to use dictatorial words rather than less 
overbearing ones should not make the rule less 
binding. The message was received in' compre
hensible terms and  AIF should have been re
sponsive to it." Opinion and Order,'p. 6.

m

#

-56-



















         
        

             
         
    

        

         
           

          

    
   
    

    

      

         
          

          
        

            
      

          
            

           
        

            
           
          
              
          
           

          
  __ 

ORDER 

The Referee'.s ordei dated December 10, 1980 is modified. 
Claimant is hereby awarded 1.0% unscheduled permanent partial disa
bility for his neck and shoulder injury ~s of_the date of claim 
closure, March 25, 1980, in· addition to the_ time-loss compensation 
awarded by the D~terminitlon Order. 

The Retereers order 1s affirmed 1n all other respects. 

Claimant's attorney is herebv awarclec1· an attorney fee in the 
sµm of $750 for legal services re~rl~red iG connection with this 
appeal, to be paid by the SAIF Corporation: 

EARL H. GRIFFIN~ Claimant 
Frank Susak~ Attorney 
Request for Refiew by Claimant 

WCB 78-09905 
July 16 ,' 1981 

Reviewed· by Board M~mbers Barnes and McCallister. 

Claimant seeks Board revj ew of Referee St. ·Martin 1·s order 
which affiimed th~'.July 18, 1979 Determination oraer ana found 
claimant was not entitled to an ·authorizec program of vocational 
rehabilitation. The Referee further determined that the carrier 
should not be allowed to offset for overpayment of time loss bene
fits a·gainst the·award·of permanent pa·rtial disabilitv. 

Claimant sustaine·a a compensable hack injury on i,:arcr-1 8, 1978 
for which he has been granted compenf"ation equal to 16° for 59. un-· 
scheduled disability. Claimant is· 30 years old with a high school 
education plus additional schooling at Portiand Community College. 
He hai a ·var{ed ~ackgiound in laborer type work, cable repDir work 
and •lri the insurance field. His disability has heen rated as 
mil~. The Ref~ree found claimant not to b~ credible ann, there
fore, that he failed.t6 meet his burden of proof that his loss of 
wage earning ca~~city was any greater th~~ that-~warded. He also 
found that thete was_no arbitrary refusal by th~ Fi~~d Services 
Division to assist c1airnant in a training program. We aqree,with 
both these conclusions. · 
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m

ORDER
The Referee'.s order dated December 10, 1980 is' modified.

Claimant is- hereby awarded 10% unscheduled permanent partial disa
bility for his neck and shoulder injury as of the date of claim
closure, March 25, 1980, in' addition to the.time-loss compensation
awarded by the Determination Order.

The Referee's order is affirmed in all other respects.
*

Claimant's attorney is hereby awarded'an attorney fee in the
sum of $750 for legal services rendered in connection with this
appeal, to be' paid by the  AIF Corporation.- • .

EARL H. GRIFFIN, Cla mant
Frank Susak, Attorney
Request for Rev ew by Cla mant

WCB 78-09905July 16,' 1981

Reviewed' by Board Members Barnes and McCallister.

Claimant seeks Board review of Referee  t. 'Martin‘'s order
which affirmed the'July 18, 1979 Determination Order and found
claimant was not entitled to an authorized program of vocational
rehabilitation. The Referee further determined that the carrier
should not be allowed to offset for overpayment of time loss bene'
fits against the award'of permanent pa'rtial disability.

#

Claimant sustained a compensable hack injury on March 8, 1978
for which he has been granted compensation equal to 16^ for 5% un
scheduled disability. Claimant is' 30 years old with a high school
education plus additional schooling at Portland Community College.
He has a varied background in laborer type work, cable repair work
and 'in the insurance field. His disability has been rated as
mild. The Referee found claimant not to be credible and, there
fore, that he failed to meet his burden of proof that his loss of
wage earning capacity was any greater than that•awarded. He also
found that there was no arbitrary refusal by th'e Field  ervices
Division to assist claimant in a training program. We agree-with
both these conclusions.
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do not find, however, that the carrier was wrong to offset 
for overpayment of temporary total disability benefits paid afti2r Q __ . 
March 9, 1979. The parties stipulated that cl~imant received an 9 
overpayment of time loss between March 9, 1979 and July 18, 1979 
amounting to $3,667.62. They also stipulated that cl.aimant ~as 
paid $1,360.00 for his.permanent disability award. This amounted 
to an overpayment.of $2,307.62. The Referee fauna that under the 
administrative rules in effect at the time of the injury, the car-
rier could not offset if it failed to request a closure within ten 
days after being notified that claima~t was~medicaJly stationary. 
However, ther~ is no ~vidence.when the carrier reauestea 0 closure 
of claimant's clai~ Absent this evidence, we cannot rleter:nine 
that the carrier failed to abide by the rules iri eft(?Ct 2t. the time 

• . I 

of the injury and canndt hold, as did the Referee, tb~t ~he 
offset should be set aside and held for naught. The action taken 
by the carrier with respect to its overpayment of henefits to 
claimant was not proven to be other than proper. 

ORDER 

The Referee's order dated December 1, 1980 is modified. That 
portion of the Referee's order which set aside the offset 1s re
versed. The remainder of the order is affirmed. 

ARDEN HOWARD, Claimant 
Lovejoy & G~een, Claimant's Attorney 
SAIF Corp Legal, Defenie Attorney 
Request for Review by SAIF 

WCB 79-01446 
July 16, 1981 

Reviewed by Board Members Barnes and Mccallister. 

The SAIF Corporation (SAIF) seeks Board review of RefPrce 
Mulder's order which remanded ciaimant 1 s claim to it for accept
ance and payment of compensation. SAIF contends claimant's myo
cardial infarction was not the result of his work. The issue is 
compensability. 

Claimant, a 65-year-old emeroency medical technician for Lin
coln City, experienced chest pains while on duty on October 19, 
1978. Sometime that night or in the early m6rn1no he sufE~rcd ~ 
myocardial infarction. 

· Claimant generally worked three and one-half ~ays on and 
three and one-half., days off. When he was ."on duty" he spent the 
majority of his time at the station waiting foi calls. He was on 
duty four hours .on-Octobei 17 and 24 hours on October 18 and 19 .. 
On October 19, the only ambulance call occurred around 6 p.m.; the 
patient was considered to be all right and was not transported to 
the hospital. Claimant later went out for a dinne: of hamburgers 
and. french fries. At th~ time of his onset of pain, clai~ant-was 
lying on his bed, intermittently watching television, reading the 
newspaper and reading EKG ·strips. At approximately 10 p.rn. he it. 
felt pain in his chest· and back and broke out in a cold sweat. He 
was transported to the hospital by his partner. 
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We do not find, however, that the carrier v;as wrong to offset
for overpayment of temporary total disability benefits paid after
March 9, 1979. The parties stipulated that claimant received an
overpayment of time loss between March 9, 1979 and July 18, 1979 
amounting to $3,667.62. They also stipulated that claimant was
paid $1,360.00 for his.permanent.disability aware. This amounted
to an overpayment of $2,307.62. The Referee found that under the
administrative rules in effect at the time of the injury, the car
rier could not offset if it failed to request a closure within ten
days after being notified that claimant was•medically stationary.
However, there is no evidence when the carrier reciuested a closure
of claimant's claim. . Absent this evidence, we cannot determine
that the carrier failed to abide by the rules in effect at, the time
of the injury and cannot hold, as did the Referee, that the
offset should be set aside and held for naught. The action taken
by the carrier with respect to its overpayment of benefits to
claimant was not proven to be other than proper.

m

ORDER
The Referee's order dated December 1, 1980 is m.odified. That

portion of the Referee's order which set aside the offset is re
versed. The remainder of the order is affirmed.

ARDEN HOWARD, Cla mant
Lovejoy & Green, Cla mant's Attorney
SAIF Corp Legal, Defense Attorney
Request for Rev ew by SAIF

WCB 79-01446
July 16, 1981

Reviewed by Board Members Barnes and McCallister.

The  AIF Corporation ( AIF) seeks Board reviev. of Referee
Mulder's order which remanded claimant's claim to it for accept
ance and payment of compensation.  AIF contends claimant's myo
cardial infarction was not the result of.his work. The issue is
compensability.

Claimant, a 65-year-old emergency medical technician for Lin 
coin City, experienced chest pains while on duty on October 19,
1978.  ometime that night or in the early mornina he suffered a
myocardial infarction.

•Claimant generally worked three and one-half days on and
three and one-half.. days off. When he was ."on duty" he spent the
majority of his time at the station waiting for calls. He was on
duty four hours on-October 17 and 24 hours on October 18 and 19..
On October 19, the only ambulance call occurred around 6 p.m.; the
patient was considered to be all right and was not transported to
the hospital. Claimant later went out for a dinner of hamburgers
and french fries. At the time of his onset of pain, claimant was
lying on his bed, intermittently watching television, reading the 
newspaper and reading EKG strips. At approximately 10 p.m. he
felt pain in his chest' and back and broke out in a cold sweat. He
was transported to the hospital by his partner.
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must sho~ medical antj legal causation in.or01?r to 
prevail. The med~cal causation evidence comes f.rorn thre,:i .physi
cians involved, whose medical opinions divided into' two i:l.'..1metric
ally opposed c.i,i"mps~· Dr. Oksenholt, a family.practitioner .and· 
claimant's treating physician, and Dr.·Walden, an .intet.-ni'st, opine 
that the stress -claimant experienced on his job .\~.L~s a material 
contributing factor to the myocardial infarc,tio_n. Dr.· Kloster, a 
ca rd iolog i st, takes the opposite· view. Dr. ·ok senhol t .knew claim
ant on a professional basis ~ince he had been the emergency room 
physician during:the p~riod of t~me claimant wqrked a~ an emer
gency medical technician. He had treate~ claimant on occasion in 
the emergency_ room, but never in -his office. Dr. Walc1en aricl Dr. 
Kloster reviewed the records af claimant's c~se but did not exa~
ined him. Dr. Kloster is a cardiologist and head.of the Division 
of Cardiolo~y at the Universiiy 6( Oregon Health Science~ Center. 

'The Board concludes that, of the three physicians w~o-have expres
sed opinions,· Dr: Kloster has the greatest medical· ex_pertise in • -
cardiol~gy. 

Dr. Oksenholt is a family doctor and, in the face of opi~ions 
from two doctors·with greater expertise, we find ·his· cqn-clusions 
should be given less weight •. Neith~r Dr. Waldren nor Dr. Kloster 
examined ci~imant. · Both-formed their opinions after a ~eview of 
the written medical e·viderice. · .The only· possible· advantage Dr. 
Walden had is th~t he was personally acquainted wi~h clai~a11t. Ne 
find Dr. Kloste~'s expertise sufficiently outweighs that of Di. 
Walden.to overcome any advantage·arising out ·of the person~l ac
quaintence. we.are not persuaded by Dr. Walden's "significant" 
experience w~th "heart" case~. 

We_ are pefsuaded by the findings and conclusio~s of Dr .. Klos
ter. We find his opinion on causation to ~e ~ore reasonably ex
plained on a scientific-medic~l ·basis than are the op~nions of the 
other· physicians. He foun_d the infarction w~_s caused by cia im
ant 's pre-existing coronary arte~iosclerosis. ~e felt claiman~•s 
family history (both parents die~·of heart conditions) was a minor 
risk factor. Jhe _fact that claimant smoked up tp one and one-half 
packs of cigarettes a day was a .major risk facto~. Cholesterol 
and triglycerides were an uncert~in risk. He coricluded that 
clairn~nt's stress c6uld not be identi'fied as a risk factor because 
there was no evid~nce that ciaimant was under .any p~rticular 
stress at work. Dasea· on Dr. Kloster's ctepos:ition, we concluae 
claimant has failed to prove by a preponderance 6£ the evidence 
that his claim for a myocardial infarction is compensable. The 
denial is affirmeq. · 

ORDER 

The order of the Referee. dated November 4, 1980 is reverseci. 

The SAIF Corporation's denial ~ated.January 12, 1979 is af
firmed. 
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Claimant, must show medical and leoal causation in.order to
prevail. The medical causation evidence comes from thref? .physi
cians involved, whose medical opinions divided into' two Oxametric-
ally opposed camps.' Dr. Oksenholt, a family'practitioner -and'
claimant's treating physician, and Dr.Walden, an .internist, opine
that the stress-claimant experienced on his job .was a material
contributing factor to the myocardial infarction. Dr.- Kloster, a
cardiologist, takes the opposite ’ view. Dr. 'Oksenholt .knew claim
ant on a professional basis since he had been the emergency room
physician during.the period of time claimant worked as an emer
gency medical technician. Ke had treated claimant on occasion in
the emergency.room, but never in -his office. Dr. Walden arid Dr.
Kloster reviewed the records of claimant's case but did not exam
ined him. Dr. Kloster is a cardiologist and head.of the Division
of Cardiology at the University of Oregon Health  ciences Center.
The Board concludes that, of the three physicians who-have expres
sed opinions,' Dr.' Kloster has the greatest medical expertise in
cardiology.

#

Dr. Oksenholt is a family doctor and, in the face of opinions
from two doctors'with greater expertise, we find 'his' conclusions
should be given les.s weight.. Neither Dr. Waldren nor Dr. Kloster
examined claimant. Both formed their opinions after a review of
the written medical evidence. • The only possible advantage Dr.
Walden had is that he was personally acquainted with claimant. We 
find Dr. Kloster-'s expertise sufficiently outweighs that of Dr'.
Walden to overcome any advantage'arising out of the personal ac-
quaintence. We .are not persuaded by Dr. Walden's "significant"
experience with "heart" cases.

We are persuaded by the findings and conclusions of Dr.. Klos
ter. VJe find his opinion on causation to be more reasonably ex
plained on a scientific-medical basis than are the opinions of the
other physicians. He found the infarction was caused by claim
ant's pre-existing coronary arteriosclerosis. He felt claimant's
fami-ly history (both parents died of heart conditions) was a miinor
risk factor. The fact that claimant smoked up to one and one-half
packs of cigarettes a day was a major risk factor. Cholesterol
and triglycerides were an uncertain risk. He concluded that
claimant's stress could not be identified as a risk factor because
there was no evidence that claimant was under .any particular
stress at work. Based'on Dr. Kloster's deposition, we conclude
claimant has failed to prove by a preponderance of the evidence
that his claim for a myocardial infarction is compensable. The
denial is affirmed.

ORDER

The order of the Referee, dated Novemiber 4, 1980 is i:everseo.

The  AIF Corporation's denial dated January 12, 1979 is af- 
firmed. ' '
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LOPEZ. Claimant 
Richard Sly, Claimant'.s Attorney 
Ridgway Foley, Jr.; Attorney ·. 
Request for Review by Employer 

WCB 79-08684 
July 16. 1981 

' 

Reviewed b~ B6ard Members Barnes and McCallister. 

The employer seeks Board review of Referee Mulder's order 
which ruled this claim for injuries from a physical altercation 
between cliimant and his employer was compensable. The central 
issue is whether claimant is an excluded nonsubject worker under 
the causal employee exception of ORS 656.027. We find that he is 
and therefore reverse the Referee. 

A threshold question is burden of proof, especially signifi
cant bee au se of numerous ambiguities and gaps in . the record. The 
structure of O~S 656.027--all woikers are subject workers except 
as specifically exemptea--suggests th~t the burden of proving nnn
subject worker status should be on the defense. However, in a 
case that· involved the same issues as does this case, the court 
ruled in Konell v. Konell, 48 Or App 551, 557 (1980), that the 
burden of proof was on th~ claimant·. We take this to mean that 
the claimant here .has the ~urden of proving he is other than a 

nonsubject casual employee; an~ g~ps in the record mus~ be resol
ved against the claimant. 

The employer was remodeling a prospective restaurant he. in
tended to opera~e.· He hired claimant as a laborer on the project 
on a part-time temporary basis. Claimant worked for_ the employer, 
on and off throughout 1976 and into 1977. While the e0idence is 
far f~om clear, apparently claimant worked an average of about 
three days a week and an averag~ of about three hours a day. Dur
ing some or all of this period, claimant was also a full-time 
student and had ·a part-time job at c1 hospital. The incider.t that 
ga~e rise to this claim accurred August 6, 1977. Claimant had re
turned to work for. the emp·loyer the prior day, Auqust 5, to· "work 
off" a $30 debt at the r;:,te 0f $2. 75 per hour. Claimant ::ad not 
worked for th~ employer foi four or five month~ prior to August 
1977. 

ORS 656.027 piovides in part: 

"A11 workers are subject to ORS 656.001 to 
656.794 ~x~ept those n6nsubject workers de
scribed in the following subsections: 

* * * 

"(3) A worker whose employment is casual and 
either: 

(a) 1he employment is not in the course of the. 
trade, ·business or profession of his employer; 
or 
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The employer seeks Board review of Referee Mulder's order
which ruled this claim for injuries from a physical altercation
between claimant and his employer was compensable. The central
issue is whether claimant is an excluded nonsubject worker under
the causal employee exception of OR 656.027. We find that he is
and therefore reverse the Referee.

A threshold question is burden of proof, especially signifi
cant because of numerous ambiguities and gaps in .the record. The
structure of OR 656.027--all workers are subject workers except
as specifically exempted--suggests that the burden of proving non
subject worker status should be on the defense. However, in a
case that'involved the same issues as does this case, the court
ruled in Konell v. Konell., 48 Or App 551, 557 (1980) , that the
burden of proof was on the claimant'. We take this to mean that 
the claimant here .has the burden of proving he is other than a
nonsubject casual employee; and gaps in the record must' be resol
ved against the claimant. ■ . •

The employer was remodeling a prospective restaurant he.in
tended to operate.' He hired claimant as a laborer on the project
on a part-time temporary basis. Claimant worked for the employer, 
on and off throughout 1976 and into 1977. While the evidence is
far from clear, apparently claimant worked an average of about
three days a week and an average of about three hours a day. Dur
ing some or all of this period, claimant was also a full-time
student and had ^a part-time job at a hospital. The incident that 
gave rise to this claim accurred August 6, 1977. Claimant had re
turned to work for,the employer the prior day, August 5, to- "work 
off" a $30 debt at the -rate of $2.75 per hour. Claimant had not 
worked.for the employer for four or five months prior to August
1977. ■

OR 656.027 provides in part: ^

"All v^orkers are subject to OR 656.00,1 to
656.794 ex.cept those nonsubject workers de
scribed in the followinq subsections:

LOUIS LOPEZ. Cla mant WCB 79-08684
R chard Sly, Cla mant's Attorney 16, 1981
R dgway Foley, Jr., Attorney
Request for Rev ew by Employer
Reviewed by Board Members Barnes and McCallister.

"(3) A worker whose employment is casual and
either;

(a) The employment is not in the course of the
trade, business or profession of his employer;
or
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The empfoyment is in the course of the 
trade, busin~ss or profession of a noniubje~t 
employer. · · 

"For ,the· purpose of th is subsect i 6n, "s::a SlJal ;, 
refers onl1. io' emploim~nts wh~ie the wdrk in 
any 30-.day per'iod, wi_thout n~q·ard to the num
_ber of workers.· employed,_ involves a total 
labor ccist of less than $200.". .. , ... 

If cl'aimant 's .emplqyment was mere).y ·"•casual ,· 11 as the Referee 
concluded,. and if cla.imant is work did not involve ·the busir.ess, 
trade or· p'rofession 'of his_ employer, claimant· w~uld be excluded as 
a subj'ect worker under ORS. 656.027(3) (a).·· ,Even if the wor·k.did · 
involve the employer's business,.·trade or pr6fe~si6n, but the em
ployer: v.;as otherwise a non subject employer under ORS 656. 02_3 (hav
ing no other subject wotkers in the state) i claimant would still 
be excluded as a subject workfr under OBS 65.~.027 (3) (bl. 

"Casual" ;emplqyment· d~pends·_on ~~ial payroll during a 30-day 
period .. ];lut ORS 656.027 does not ·aefi'ne which 30-day period ·is to 
be considered. As far as 'this employer's "payroJ_ l" for this 
claimant when he was· injured in August of 1977, ,;_,e •know. it was 
only the $30 qebt that was being discharged by C:laimant 1·s services. 

·whether consideration of a different JO-day period and 
whether employer was otherwise ·a. subj e_ct employer ( ORS 
6 5 6 • 0 2 7 ( 3 ) ( b) )" depends on the s a rn e · issue : · . Whet he r i t was . proven 
ihat ·employer had other subject employees? It was not. From this 
record, we only know th 9_t the restaurant remo_deling project was 
underway ror about 20 .months before claiman_t was· injnred and that· 
per~ons other than employer and claimant had done some of _the re
modeling work. lf these_other persons were employer's t•riends 
working as volunt~ers, \they wer~ not subjec~ worker~. Konell v. . . . . 

ionell, ~~pra~ .If ~hese other persons. were subcontractors wit~ 
ihdependently esta8lished bUsin~sse~, t~e½ were not ·wo~kers,·ORS 
656.00~(31), and therefoie cou1a not be subject ~orkers. 

• • • ' I • - , • 

It is .irnpo~s-ib~~ ·on. this record to make ·any finding. about 
whether ·the·other-~ersbns·who worked on _the restaurant remodeling· 
project were employees, volunteer$ or independent contractors. 
Stated differently, under our-preliminary -observation'·about the 
burden of proof, claimant has not'proven-that these-other persons 
were employer'~ employees. It follows that claimant has not 
proven.hi~ employme~t wafa other than casu~l, that is, has not 
proven that employer's total payroll was more than $200 during-any 
30-day period. It also followsthat claimant.has not.proven thi;]t 
his employer .had o~her e~ployees, that is, has not.proven that his 
employer. was .other- than a nonsubject.€mplo~~r~ -Unable ~o make . 
these findings, <::laimant has not proven he .is other than a non--
subject employee under ORS 656.027(3) (b) · 
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m
(b) The employment is in the course of the
trade, business or profession of a nonsubject
employer.

"For the' purpose of this subsection, "casual"
refers only, to'employments where the work in
any 30-day period, wi.thout regard to the num
ber of workers' employed, involves a total
labor cost of less than $200." . .

m

If claimant's .employment was merely '"-casual," as the Referee
concluded,, and if claimant' s work did not involve 'the business,
trade or profession'of his , employer, claimant would be excluded as
a subject worker under OR .656.027(3)(a).' -Even if the work did
involve the employer's business,.'trade or profession, but the em
ployer, was otherwise a nonsubject employer under OR 656.023 (hav
ing no other subject workers in the state) , claimant v/ould still
be excluded as a subject worker under OR 656.027(3)(bj .

"Casual" .employment' depends ,on total payroll during a. 30-day
period.- But OR 656.027 does not define which 30-day period is to
be considered. As far as 'th is employer ' s "payro].!" for this 
claimant when he was injured in August of 1977, we 'know.it was 
only the $30 debt that was being discharged by claimant's services

'Whether consideration of a different 30-day period and.
whether employer was otherwise -a subject employer (OR 
656.027 (3) (b) )' depends on the same issue Whether it was proven
that employer had other subject employees? It was not. From this 
record, we only know that the restaurant remodeling project was
underway for about 20 .months 'before claimant was injured and that
persons other than employer and claimant had done some of the re
modeling work. If thesepther persons were employer's friends
working as volunteers, -they were not subject workers.. Kone 11 v♦

m

Konel 1, supra’. .If these other persons, were subcontractors with
i'ndependently established businesses, they, were not workers, ■ OR 
656.005(31), and therefore could not be subject workers.

It is .impossible on. this record to make any finding, about •
whether the■other persons■who worked on .the restaurant, remodeling
project were employees,.volunteers or independent contractors.
 tated differently, under our•preliminary observatioh'about the
burden of proof, claimant has not proven that these-other persons
were employer's employees. It follows that claimant has' not
proven .his employment was other than casual, that- is, has not
proven that employer's total payroll was more than $200 during any
30-day period. It also follows', that claimant, has not. proven that
his employer .had other'employees, that is, has not.proven that his 
employer, was .other- than a npnsubj ect employer. .-Unable to make •
these findings, claimant has not proven he .is other than a non
subject employee under OR 656.027(3) (b)...^,'-
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items of evidehce merii further ~ornment. The exhibits 
include a complaint claimant filed ·and an answer employer f1led in -
a civil action in circuit court. These pleadings estahlished that 
claimant alleged and employ~r admitted that h~d an employer-
employee relationship on. Au~ust 6, 1977. This sheds no light on 
the subject worker standards of ORS 656.027(3) (b). . . . . . ' . 

Anothei exhibit is a 0orkers' Com~ensati~n Department narra~ 
tive report that concludes; "This employer was suhject and 'non
complying ... 11 That conclusion is not supported by the text of the 
report. The text states that employer h~d ''one" ernploye~, presum
ably, in context meaning t.his c~aimant; that claimant ~nly in_ten
ded ·to work for two days in Au~ust 1977 to discharge his $30 d~ht; 
ihat remodeling 0or~ was done by friends of the employer and var
ious contricto~who biought their own tools; anrl that.e~ployer 
reported he had n6 payroll prior to Se~tember 19~7. The text of 
this report simply does not support its conclusion. 

ORDER 

The Referee's order date·d Oct;ober 2, 1980 is reversed and the 
denial df this claim· is reinstated. 

GEORGE McKENZIE, Claimant 
David Glenn, Claimant 1 s Attorney 
John Klor, Defense Attorney 
Request for Review by Claimant, 

Reviewed by 'the.B6aid en bane. 

WCB 80-06287 
J. u l y 16 , 1981 

Claimant seeks Board review of Referee selfert's order which 
increased t~e award of 10% unscheduJ~d low back disability granted 
by a June 24j 1980 Determin~tion Order to 25% unscheduled perman
ent partial disability. 

· While helping another man carry a 400 pourid steel beam, 
claimant, at the age -of 60, injured his ·1ow back. Aftei receiving 
conservative treatment, he was released to return co work with 
limitations of no repetitive lifting of more than 25 pounds ana no 
repeti-tive· stooping or bending· at the waist. "His physical impair
ment was rated as mild to modeiate with no evidence of a rcptur0d 
disc. Claimaht wears a back brace most of the time. He complains 
of electric-type -shocks in his back, numbness and muscle spasms. 

At the age of 62, claimant took an early retirement, even 
though his employer had truck driving assignm~nts for him 0hich 
required no lifting~ Claimant contends that he could no longer 
continue driving truck because of the pain and numhness caused jy .Q 
climbing up into the cab of the truck and the prolonged driving. W 

,Claimant completed two terms of high school and has worked -as a 
truck driver fdr 39 years. 
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Two items of evidence merit further comment. The exhibits
include a complaint claimant filed and an answer employer filed in
a civil action in circuit court. These pleadings established that 
claimant alleged and employer admitted that had an employer-
employee relationship on.August 6, 1977. This sheds no light on
the subject worker standards of OR 656.027(3)(b).

Another exhibit is a Workers' Compensation Department narrar
tive report that concludes: "This employer was subject and non
complying..." That conclusion is not supported by the text of the
report. The text states that•employer had "one" employee, presumably in context meaning this claimant; that claimant only inten
ded to work for two days in August 1977 to discharge his $30 debt;
that remodeling work was done by friends of the em.ployer and var
ious contractors who brought their own tools; and that • employer
reported he had no payroll prior to  eptember 1977. The text of
this report simply does not support its conclusion.

ORDER
The Referee's order dated October 2, 1980 is reversed and the 

denial Of this claim is reinstated.

GEORGE McKENZIE, Cla mant WCB 80-06287
Dav d Glenn, Cla mant's Attorney July' 16, 1981
John Klor, Defense Attorney
Request for Rev ew by Cla mant
Reviewed by the Board en banc.

Claimant seeks Board review of Referee  eifert's order which
increased the award of 10% unscheduled low back disability granted
by a June 24, 1980 Determination Order to 25% unscheduled perm.an-
ent partial disability.

• While helping'.another man carry a 400 pound steel beam, 
claimant, at the age of 60, injured his low back. After receiving
conservative treatment, he was released to return t:o work with
limitations of no repetitive lifting of more than 25 pounds and no
repetitive' stooping or bending' at the waist. 'His physical impair
ment was rated as mild to moderate with no evidence of a ruptured
disc. Claimant wears a back brace most of the time. He complains
of electric-type -shocks in his back, numbness and m.uscle spasms.

At the age of 62, claimant took an early retirement, even
though his employer.had truck driving assignments for him which
required no lifting-. Claimant contends that he could no longer
continue driving truck because of the pain and numbness caused by
climbing up into-the cab of the truck and the prolonged driving.
Claimant completed tv/o terms of high school and has worked as a
truck driver for 39 years.
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de novo review, the Board concludes-. that there is no 
medical evidence to -support cla}matJ~ .1 s contention that be;coul~- no 
longer continue working as a truck driver;_ It woula appear that 
claimant.~oluntarily t~tired at the.age of 62. in.view pf claim
ant's age, education, experienc~ and physic~l limitatlo~i; 'the 
Board nevertheless concl~des th~t the claimant ·is entitled .to an 
award _of 3_5% unsched'uled permanent partial· di sabi_l i ty fo_r hi~ · 1 o'w 
back. injury. · 

' , 
ORDER 

The Ref~ree's orderrciat~d January 8, 1981 is_rno~ifiea .. 
Claimant .is h~reby awarded 35% unschedbled permanent parti~l dis
·ability in lieu of the previous awards. Cl~imant'& attorr~Y is 
awarded a sum eq0~1 to_ 25% of· the increas~ g~ant~d by this·order. 

Chairman Barnes, ~issenting: 

I would -affirm th~ Referee's order. It is strange to ~rant a 
significant award for:16ss of wage earning capacity 'to a wq~ker 
who, because of· voluntary :retirement, is not interested in being a 
wage earner. 

JOSEPH NEEDHAM, tlaimant 
John Stonl?t Claimant 1s Attprney 
SAIF Legal Corp, ·oefense Attorney 

· Order 'ori- Review · 

' ., 

wcs··· so..,01948 
Ju l y 16 , 1981 

Reviewed by Board~Memb~rs Barnes and Lewis. 

The SAIF ~orporation seeks.Board r~view oi·-Referee·Menashe's 
order which conclud~d .claimani had lost.the use of 75% 
of hii left ~rm b~~a~se of t~e combined effects of a.mild trau~
atic injury and conv·ersion reaction •. SAIF contends that there is, 
no permanent .loss of use,· and ·if there is, the .75% .award is exces
sive. Clai~ant coritends he should receiv~ an .additi~nal unsched
uled aw~rd ior shoul~er and psychbl9gical disabilitie~---

w·e agree· with the Refer~_e 's stat.ernent of the facts ·ar{d con
clusions. The Be~eree·properly trea~ea·fhe psycholo~ical co~pon
ent of claimant's hand injury as_a scheduled injury ~nder the 
a~thority of Patitucci v. Boise Cascade Corp., 8 Or App 503 
(1972). lhat psychplogical.condition manifested itself onlv in 
relation to claimant's hand disability. There is no oasis for 'an 
additional unscheduled award. 

ORDER 

The Refer~e•s order dated August 21, 1980 is affirmed. 
Claimant's.attorney is aw~rded $300 for services rendered in ·con
nectioh with this ~oard review, payable by the SAIF Cotpora~ion. 
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medical evidence to support claimant's contention that
longer continue working as a truck driver...’It ’ -■
claimant,, voluntarily retired at the age of 62.
ant's age, education, experience and ph>
Board nevertheless concludes that the c3 ..
award of 35% unscheduled permanent partial'disability for his 
back., injury. ; ’ .

' -■ ■ ORDER

The Referee's order'dated January 8,. 1981 is..modif ied. .
Claimant.is hereby awarded 35% unscheduled permanent partial
•ability in lieu of the previous awards. Claimant's, attorney is
awarded a sum equal to, 25% of' the increase granted by this'order.

d i s-

Chairman Barnes, .dissenting:

I would affirm the Referee's order. It is strange to grant
si.gnificant award for-’loss of wage earning capacity to a worker

of voluntary retirement, is not interested in beingwho,
wage

because
earner.

m JOSEPH NEEDHAM, Cla mant
John Stone, Cla mant's Attorney
SAIF Legal Corp, Defense Attorney
Order on' Rev ew

WCB'80-01948
July 16, 1981

• Reviewed by Board.Members Barnes and Lewis.

The  AIF Corporation seeks'Board review of' Referee RMenashe's
order which concluded .claimant had lost'the.use of 75%
of his left arm because.of the combined, effects of a mild traum
atic injury and conversion reaction.  AIF contends that there is
no permanent -loss of use,' and if there is, the 75% award is exces
sive. Claimant contends he should receive an .additional unsched
uled award for shoulder and psychological disabilities..- ' .

• ' We agree- with the Referee's statement of the facts and con
clusions. The Referee•properly treated'the psychological compon
ent of claimant's hand injury as_a scheduled injury under the 
authority of Patitucci v. Boise Cascade Corp., 8 Or App 503
.(1972). That psychological-condition manifested itself only in
relation to claimant's hand disability. There is no basis for an
additional unscheduled award.

ORDER .
The Referee'  -.order dated August 21, 1980 is affirmed.

Claimant's .attorney is awarded $300 for services rendered in 'con
nection with this Board review, payable by the  AIF Corpora.tion.
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D. ROBINSON, Claimant · 
Pozzi, Wilson et al, Claimant's·Attorneys 
SAif Corp Legal, Defense Attorney 
Own Motio~ Determination 

', 

Own Motion 81-0150M 
July 16, 1981 

The claimant suffered a compensable ind us t,r i a 1 injury on May 
6, 1974, and his claim was initialJ.y closed by 'a Determination 
Order of August 7, 1974. A second Determination Order was issued 
on March 4, 1976 wherein claimant was qranted 10% n~scheduled 
disabiJ.ity. Claimant requested a ~earing, and by an Opinion and 
Order of December 6, 1976 claimant was granted an additional award 
of 40% unscheduled disabiJ.ity. · ~ 

On September 2, 1980, after aggravation rights h~d expired, 
claimant was placed ~nan authorized program of vocatio~al 
rehabilitation and the claim was reopened. This program WbS 
compJ.eted on September 26·, 1980. On September 22, 1980 a 
stipulation of the parties was e~tered into which granted claimant 
an additional 10% unscheduled disability for a total of f0%. 

After completion of the vocational rehabilitation proqram on 
September 26, 1980, the Evaluation Division issued a Determination 
Order under the provisions of ORS 656. 268. This· issuance of a 
Determi-nation Order was in error as cJ.aimant's aggravation rights 
expired in August 1979. The claimant requetted a hearing on this 
Determin~tion Order, but prior to a hearing being held a 
st ipu lat ion of the parties was E!n te red in to bee a use cla irnan t had ~ 
been placed in another authorized progra~ of vocational · W 
rehabilitation. ' The stipulation of the part.ies was dated ~arch· 
30, 1981 and entitled claimant to litigate all issues rbised or 
raisable by the request for hearing on the Determination C_rder of 
October 13, 1980. 

The claim has now been submitted for closure since claimant 
has complet~d his. authorized program as of May 10, 1981. Based on 
the· above the Board finds that t-he Determination Order dated 
October 13, 1980 is invalid and is hereby held for naught because 
claimant's.aggravation rights had expfred in 1979. 

Claimant is hereby granted compehsation for temporary total 
disability from September 2, 198 � -·through SeptembRi: 26, 1980 anrl 
from November 10, 1980 through December 4, J.980 ~nJ further from 
Dec em he r 2 2 , 1 9 8 0 t h r o u g h May J. 0 , 19 8 l. C Lei i man t~ :L i, n o t e n t i t 1 e d 
to an~ further award for permanent partial disability. 

IT IS SO-ORDERED. 
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LOYCE D. ROBINSON, Cla mant •
Pozz , W lson et al, Cla mant's'Attorneys
SAIF Corp Legal, Defense Attorney
Own Mot on Determ nat on

Own Mot on 81-0150M
July 16, 1981 :

The clainnant suffered a compensable industrial injury on May
6, 1974, and his claim was initially closed by 'a Determination
Order of August 7, 1974. A second Determination Order was issued
on March 4, 1976 wherein claimant was granted 10% unscheduled
disability. Claimant requested a hearing, and by.an Opinion and 
Order of December 6, 1976 claimant was granted an additional award
of 40% unscheduled disability.

On  eptember 2, 1980, after aggravation rights h'ad expired,
claimant was placed in an authorized program of vocational' 
rehabilitation and the claim was reopened. This program was
completed on  eptember 26-, 1980. On  eptember 22, 1980 a.
stipulation of the parties was entered into which granted claimiant
an additional 10% unscheduled disability for a total of 60%.

After completion of the vocational rehabilitation program on
 eptember 26, T980 , the Evaluation Division issued a Deterrriination
Order under the provisions of OR '6-56.268. This issuance of a
Determination Order was in error as claimant's' aggravation rights
expired in August 1979. The claimant requested a hearing on this 
Determination Order, but prior to a hearing being held a
stipulation of the parties was entered into because claimant had 
been- placed in another authorized program of vocational
rehabilitation. ' The stipulation of the parties was dated March'
30, 1981 and entitled claimant to litigate all issues raised or
raisable by the request for hearing on the Determination Order of
October 13, 1980.

The claim has now been submitted for closure since claimant
has completed his,authorized program as of May 10, 1981. Based on
the- above the Board finds that the Determination Order dated
October 13, 1980 is invalid and is hereby held for naught because
claimant's.aggravation rights hadexpired in 1979.

Claimant is hereby granted compensation for temporary total
disability from  eptember 2, 19 80th rough  eptember 26, 1 9 80 and 
from November 10, 19'80 through December 4, 1980 and furtlier from 
December 22, 1930 through May 10, 1.98.1. Claimant is not entitled
to any further award for permanent partial disability.

IT I  O-ORDERED.

%
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--

·.VIRGINIA AYER, Claimant _ ·WCB 79-09912 
July 17, .-1981 Donald Wi 1 son_, Claimant I s Attorney·· 

Michael Hoffman: Defense Attorney 
.Request for R~vi ew _by Claimant 

Reviewed. by ~oar6 M1mbers Mccallister and Lew{s·. 
' . The claimant se·eks Board·· review of Referee james I order which 

affirmed the empl'oyer/carrier Is denial for. compensati~n. ''['he 
claimant conte~ds-a compensable back injury~ · · 

The Board affirms and adopts the order of the Referee. 

ORDER 

The Referee's order dated -J~ne is, 1980 and Order on Motion 
for Reconsideiation dated August 15, 1980 are affirmed. 

RAYMOND L. BALDWIN, Claimant 
Peter Hansen, Claimant's Attorney 
SAIF Corp Legal, Defense Attorney 
Request for Review by Clai!llant 

I ' 

wcs ao~·o2oos 
July 1_7, 1981 

R~vie~ea·by Board Meibers ·s~rnes and Lewis. 

The claimant seeks Board review of Referee Igarashi's .order 
which af f i rmec;i · the employer /carrier's den i a+ 'ci f compensation. 

The·B~~rd ~£firms and adopts•th~ order of.the Refer?e. 

ORDER 

The Referee's order dated August 22,- 19.80 is· af.firmed. 

JIMMIE L. BRANNON, Claimant 
D~iyne Murray, Clairnant· 1 s Attorney 
SAIF Corp Legal., Defense Attorney 
Request for Review by Claimant · 

WCB·S0-01135 
July 17, 1981 

' Reviewed by Board.Members McCallistei and Lewis. 
. . 

The claimant se~ks Boar~ reiiew of Referee Seifert's order 
which granted him c6mpensation eqJal to 40% ios~ ~f t~e ri~ht leg.·· ~•, •· L 

The-B6ard affirms arid adopts the 9rder of the Referee. 

ORDER 

. The Referee's order dated December 24, 1980 is affirmed. 
-65-

The claimant seeks Board- review of Referee James' -order which
affirmed the emproyer'/car rier ' s denial for ' compensation. ‘The
claimant -contends a compensable back injury.

The Board affirms and adopts the order of the Referee.
.. ... ORDER

The RefereeVs order dated'June 25 , 1980 .and Order on Motion
for Reconsideration dated August 15, 1980 are affirmed.

-.VIRGINIA AYER, Cla mant WCB 79-09912
Donald W lson, Cla mant's Attorney * . ' ’ 17,.-1981 ,

■ M chael Hoffman, Defense Attorney
Request for Rev ew by Cla mant -
Reviewed, by Board Members McCallister -and Lewis-.

RAYMOND L. BALDWIN, Cla mant
Peter Hansen, Cla mant's Attorney .
SAIF Corp Legal, Defense Attorney
Request for Rev ew by Cla mant .

■ WCB 80-02005
July 17, 1981 . -

Reviewed'by Board Members‘Barnes and Lewis.

The claimant seeks Board review of Referee Igarashi ' s .order
which affirmed the employer/carrier's denial of compensation.

The'Board affirms and adppts-the order of'the Referee,

. ORDER
The Referee's order dated August 22,- 19.80 is' affirmed.

JIMMIE L. BRANNON. Cla mant WCB-80-01135
Dwayne Murray, Cla mant's Attorney July 17, 1981
SAIF Corp Legal., Defense Attorney ' ' .
Request for Rev ew by Cla mant

'■ Reviewed by Board. Members McCallister and Lewis. •

The claimant seeks Board review of Referee  eifert's order
which granted him compensation equal to 40%_ioss of the right leg

The-Board affirms arid.adopts fhe order of the Referee.
. ..' . ORDER

.The Referee's order dated December 24, 1980 i,s affirmed.
-65-
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J. BROWN, Claimant 
Allen Murphy, Jr., Claimant's Attorney. 
Scott Gilman, Defense Attorney 
Request for Review by Claim~nt 

WCB 80-10111 
July 17, 1981 

Reviewed by Board ·Members Mc·callister and Lewis. 

The claim~nt seeks Board review of Referee ·Mulder's order 
which affirmed. the denial of benefits dated October 30, 1980. 

The Board affirms and adopts the order of the Referee. 

ORDER 

The Referee's order dated February 10, 1981 is affirmed. 

ROBERT CURTIS, Claimant WCB 80.,.04108 
July 17, 1981 J. David Kryger, Claimant's Attorney 

Gary D. Hull. Defense Attorney 
Request for Review by Employer 

Re~iewed by\Bbard Mernb~rs McCallister and Lewis. 

• 
' ' 

The employer seeks Board review of Referee McCullough 1 s Order 
which remahded claimant's aggra¥ation claim to it for·acceptance 
and payment of compensation to which he is entitled and granted --
claimant a penalty ~qual to 25% of the dompensation due and owing 
between March 12, 1980 and April 3, 1980. 

The Board affirms and adopts the.order of the Referee. 

ORDER 

The Referee's order dated January 26, 1~80 is affirmed. 

Claimant's attorney is granted th~ sum of $500 for his 
services at this Board review, payable by the employer/carrier. 

WILLIAM T. BROWN, Claimant 
Donald 0. Tarlow, Claimant's Attorney 
SAIF C~rp Legal. Defense Attorney 
Order on Remand · 

WCB 78-02247 
July ·17. ·1981 

On June 10, 1980 tQe Board entered its Order on Review modify
ing the Opinion and Order _of Referee Seifert and granting claimant 
an award 6£ 60% unscheduled disability in lieu of the ·Referee's 
award of 30% unscheduled disability. The claimant appealed to the 
Court of Appeals. The Court issued its Ord~r on March JO, 1981 
which reversed and remanded the case to the Board for further con
sideration on t~e question of extent of permanent partial disabil-
ity.. . 

-66-

The claimant seeks Board review of Referee -Mulder's order
which affirmed, the denial of benefits .dated October.30 , 1980.

The Board affirms and adopts the order of the Referee.

ORDER

The Referee's order dated February 10, 1981 is affirmed.

PAMELA J. BROWN, Cla mant WCB 80-10111
Allen Murphy, Jr,, Cla mant's Attorney. July 17, 1981
Scott G lman, Defense AttorneyRequest for Rev ew by Cla mant
Reviewed by Board -Members McCallister and Lewis.

II

WCB 80-04108
July 17, 1981ROBERT CURTIS, Cla mantJ. Dav d Kryger, Cla mant's Attorney

Gary D. Hull, Defense AttorneyRequest for Rev ew by Employer
Reviewed by’Board Members McCallister and Lewis

The employer seeks Board review of Referee McCullouch' ' order
which remanded claimant's aggravation claim to it for acceptance
and payment of compensation to v;hich he is entitled and granted
claimant a -penalty equal to 25% of the compensation due and owing
between March 12, 1980 and April 3, 1980.

The Board affirms and adopts the order of the Referee.,

ORDER '
The-Referee's order dated January 26, 1980 is affirmed.

Claimant's attorney is granted the' sum of $500 for his 
services at this Board review, payable by the employer/carrier.

WILLIAM T. BROWN, Cla mantDonald 0. Tarlow, Cla mant's Attorney
SAIF Cbrp Legal, Defense Attorney

‘WCB 78-02247
July 17, -1981

Order on Remand
On June 10,

ing the Opinion
an award of 60%

1980 the Board entered its Order on Review modify-
and Order .of Referee  e'ifert and granting claimant
unscheduled disability in lieu of the Referee's

award of 30% unscheduled disability. The claimant appeaJ.ed to the
Court of Appeals. The Court issued its Orderon March 30, 1981 
which reversed and .remanded the case to the Board for further con
sideration on the question of extent of permanent oartial disability. \
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Pu r·suant to the Judgment and Mandate ·of . the Court· issued on 
June 5, 1981, the Board issues the following' order.· 

. · Clai~ant sustained a ~ompensable industrial.injury on Septem
ber 2, 1976 whil~ ~mployed as a cement w6rker.· · The conditi6n was a iagnosed as_· aO" acute lumbosacr al strain. He ·was hospitalized 
first for c6nservati~e care ~nd subsequeritly: on February 4~ ;977, 
underwent· a ·1aminectomy_. • .His claim was .c-lose_d by a Determination 
Order on November 16, 1977 which qranted him ~n aw·ard of 48° for· 
15% unsche.duled· d i-sabil :j. ty. Claimant had cont inu'i ng complaints, so he began treatment ·with Dr. - Hummel, and _his· .clai'm was reopened. 

-The cl~im was again closed-by a·D~termination Order on Jun~ 8, 
1978 'with no add°itiona.l award for perrnanent._p9 ~t_ial dis.ability. 

·or. Abbott 
ported o·n June 

_.work involving' 
ing .-

fi,r st exami_ned claimant ·in Sept~~b~r 1976 and re-
12, 1978 t~at ~taim~ni could.not perform physicsl 
any bendi11g·, sto'.:i"ping, tifting or pr,olongea· sta~d-

·In October 1978 claimant· was ~xarnined for ~ .~europsych.oloqical 
evaluation. Claimant was found, to _have a third grade education . 
with 'below average intelligence .. · The diagnosis ,was intracta-ble · 
pain syndrome. Claim:an~·al~o· had cardJa·c irregularities, ~eneral 

-emaci~i~d st6te and ci~ronic ~0xiety·~roblems. Claimant.was basic
ally. 11 worn out." It was felt that the· Pain Clinic. would not be of 
benefit because the P~is{6al ~ipe~ts·cif.the progra~ wquld-~xceed · 
~l~irnant'_s capaciiiy to pa~ticipate. V6datt6nal impaiiment 
due· to int;irisic phy~i&al· impai~men~ was moderate and.extrinsic 
·psychological impairment was·moclerately,severe. It.was .doubtful 
claima~t.could ieturn to regular ·work or do more strenuous work 

.than light ~ork without vocational rehabilitation. 

~ Subsequentli a v~cational 6oun~elor found -~laimanf' unemploy
able.· Claimant is. 53 years .of age. His past work experience is 
limited to farming, logging, ·wood cutting ahd as a ceme~t ~orker. 
He is __ ~unctionally il~iterate. · · 

Claimant contends- he is permanently and totally disabled, and 
· th is Boa"i-:"d. now agrees. Cla im'ant has not worked since this injury. 
Based on· the me~ical evidence before us together. with the social/ 
vocational factors, it ·would- be futile for-claimant to.a.ttempt to 
become'emploied, ~hd w~- iin6 he· {s permanently ~h~" totaily dis
abl_ed~ See· Dock Perkins, WCB Case No. 78-09922. (Ju!1e 25, 1981) .· -

\ .. 

ORDER 

Clairnan~·is h~ieby granted compensatidn for permanent total 
~isability ~ffetti~e the date of ·thts aider. 

-67-
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Pursuant to the Judgment and Mandate of ,the Court'-i ssued on
June 5, 1981, the Board issues the following^'order .■

■ Claimant sustained a compensable industrial.injury on  eptem
ber 2, 1976 while -employed as a cement worker.' The condition was
diagnosed asjan' acute lumbosacral strain. • He was hospitalized
first for conservative, care and subsequently’, on February 4> 1977 ,
underwent’a-'laminectomy. • -His claim was .closed by a Determination
Order on November 16:, 1977 which granted him an award of 48° for
15% unscheduled disability. . Claimant, had continu'ing complaints,
so he began treatment with Dr. Humm'el, and. his .claim was reopened.
The claim was again closed-by a.-Determination Order on June 8,
1978 'with no additional award for permanent partial dis.ability.

•Dr. Abbott first examined claimant in  eptember 1976 and re
ported on June 12, 1978 th'at claimant could.not perform physical
■work involving’ any bending, stooping, lifting or prolonged' stand
ing.- '

•In October 1978 claimant' was examined for a .neuropsychological
evaluation. Claimant was found to have a third grade education
with'below average, intelligence.. The diagnosis-was intractable
pain syndrome.' Claimant’.also had cardiac irregularities, general
•emaciated state and chronic anxiety problems. Claimant was basic
ally. "worn'out." It was felt that the Pain Clinic, would not be of
benefit because the physical aspects-of the program would .'exceed
claimant's capacity to participate. VocTational impairment
due- to intrinsic physical' impairment was moderate and extrinsic
psychological impairment was'mbd.erately . sever e. It.was .doubtful
claimant,could return to regular'work or do more strenuous work
.than light work without vocational rehabilitation.

 ubsequently a vocational counselor found claimant unem.ploy-
able. Claimant is. 53 years .of age. His past work experience is
limited to farming, logging, wood cutting and asa cement worker.
He is,functionally illiterate.

Claimant contends' he is permanently, and totally disabled, and 
this Board now-agrees. Claim'ant has not worked since this injury.
Based.on-the medical evidence before us together.with the social/
vocational factors, it would, be futile f or-'cla imant to attempt to
become employed, and we find he'is permanently and" totally dis
abled.  ee-Dock Perkins, WCB Case No. 78-09922' (June 25, 1981),■■

' , ORDER

Claimant is hereby granted compensation for permanent total
disability effective the date of this o'rder. •
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L. DOZIER, Claimant. 
Gary Allen, Claimant's Attorney 
Michael Healey, Defense Attorney 
Frank Moscato~ Defense Attorney 
Request for Review by Employer 

' . 

WCB 80-02053 & 80-02054 
July 17, 1981 

Reviewed· by Board Members Mccallister and Lewis. 

Brooks-Scanlon, Inc., a ~elf-insured employer, seeks Board 
review of Refer~e Daron's order which found it responsible for 
claimant's clai~ ~s a new injury. This employer.contends claimant 
has actually sustained an aggravation of his September 23,.1976 
indtistr ial injury and Enmloyers Insurance of-. wa:usau (Wausau) 
should asiume re~pon~ibility. · 

Claimant sustain~d a cofupensable non-di~abling injury to his 
low back on September 23, 1976 while working for Brooks-Will~mette 
Corpo_ratiol"! whic~ was· insured by Wausaµ·.·.· ciaimant cHd not lose 
any time from work at that time. He c6ntinued to h~ve back prob-. 
lems 6ut was able to continue working. Dr~ Ray Mil~er indicated,. 
on September 12, 1978, that claimahi saw him for low back pain and 
symptoms which ~~re later diagnosed as Parkinson's disease. This 
latter c6ndition is_ not related to claimant's work. ·on December 
29; 19 7 8. Wausau den"ied the condition which was treated by Dr. Mil
l~r. Claimant and his ~tt6iney took this denial to mean c}aim
ant'~ P~rkinson's disea~e wai denied. Eric Miller, the ciu~hor of 
the 'denial, agreed that th1s· was their prima"fy · intent.· They also 
were denying a ieopening bf clairn~nt's back claim. 

• 

Claimant ·began seeing Dr. Benson, ·a chiropractor, on .Septem- • 
ber 19, 1979. At th~t time, Dr. Benson rel~te<l claimant's c6m-
plaints to his September'l976 injury. On October 10, 1979 Dr. 
Benson took claimant off work. because "; •• his_woiking is re-
inflaming hi_s spinai ligaments on a daily basis." He was Ul')cer-
tain if claimant's condition was the result of a new injury (or 
occupationai disease) or an aggravatibn of the earlj.er injijry. In 
a later report, Dr. Benson indicated cla{mant returned to ~ork on 
O~cernber 3,· 1979; but because· of acute severe pain, he had to be 
taken off work on December 6. It was Dr. B~hson's final.opinion 
that claimant's condition was t~e result of an occupational dis-
ease from the last few years of micro-trauma (from bending,. lift-
ing and s·tooping) • · · 

.... On November. 15, 1979,· Wausau advised cl"aimant anc1 his attor
ney that his clatm remained in~ denied statu~. The deniai haJ no 
appeal right appended tq it. 

Dr. Sulkosky saw claimant on Ja~~~ry 18, 1980 at the request 
of Fred .S. James·and Compani wh6 were·handling the claim for 
Brooks-Scanlon,· Inc . .- He stated claimant had had essentially the 
same pain pattern since his injury. ·occasionally, _claimant would 
experience a.toothache-type pain in his back and _pain into his 
left leg which, with certain twisting ~~neuvers, might go into his 
right leg. Dr. Sulkosky felt claimant's continued weight 9ain and 
poor muscle tone_ was definitely increasing his low back pain. He 
found an underlying spondylolysis condition which apparently be
came symptomatic at the time of claimant's September 1976 injury. 
Dr. Sulkosky siated: ~- · 
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RONNY L. DOZIER,' Cla mant WCB 80-02053 & 80-02054
Gary Allen, Cla mant's Attorney . July 17, 1981
M chael Healey, Defense Attorney
Frank Moscato, Defense Attorney
Request for Rev ew by Employer

Reviewed by Board Members McCallister and Lewis.

Brooks  canlon, Inc., a self insured employer, seeks Board
review of Referee Daron's order which found it responsible for
claimant's claim as a new injury. This employer.contends claimant
has actually sustained an aggravation of his  eptember 23,.1976
industrial injury and Employers Insurance of-Wa'usau (Wausau)
should assume responsibility. ' '

Claimant sustained a compensable non-disabling injury to his 
low back on  eptember 23, 1976 while working for Brooks-Willamette
Corporation which was insured by Wausau’. ‘ Claimant did not lose
any time from work at that time. He continued to have back prob-
lems but was able to continue working. Dr.- Ray Miller indicated,
on  eptember 12, 1978, that claimant saw him for low back pain and 
symptoms which were later diagnosed as Parkinson's disease. This
latter condition is not related to claimant's work. On December
29,' 1978. IVausau denied the condition which was treated by Dr. Mil
ler. Claimant and his attorney took this denial to mean cTaim-
ant's Parkinson's disease was denied. Eric Miller, the author of
the ’denial, agreed that this was their primary'intent. They also
were denying a reopening of claimant's back claim.

Claimant ’began seeing Dr. Benson, a chiropractor, on . eptem
ber 19, 1979. At tha't time. Dr. Benson related claimant's com
plaints to his  eptember ' 1976 injury. On October 10, 1979 Dr.
Benson took claimant off work because "...his .working is re
inflaming his spinal ligaments on a daily basis." He was uncer
tain if claimant's condition was the result of a new injury (or
occupational disease) or an aggravation of the earli.er injury. In
a later report. Dr. Benson indicated claimant returned to work on
December 3, 1979,' but because' of acute severe pain, he had to be
taken off work on December 6. It was Dr. Benson's final.opinion
that claimant's condition was the result of an occupational dis
ease from the last few years of micro-trauma (from bending ,. 1ift-
ing and stooping).

On November 15, 1979,' Wausau advised cTaimant and his attor
ney that his claim remained in .a denied status. The denial had no
appeal right appended to it.

Dr.  ulkosky saw claimant on January 18, 1980 at the request
of Fred. . James'and Company who were handling the claim for
Brooks- canlon,- Inc.. He stated claimant had had essentially the 
same pain pattern since his injury. Occasionally, claimant would
experience a.toothache-type pain in his back and pain into his
left leg which, with certain twisting maneuvers, might go into his 
right leg. Dr.  ulkosky felt claimant’s continued weight gain and 
poor muscle tone was definitely increasing his low back pain. He
found an underlying spondylolysis condition which apparently be
came symptomatic at the time of claimant's  eptember 1976 injury.
Dr.  ulkosky stated:
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feel~that ihe oniy injury the·p~~ient had , 
was his.6~igirtal injuri in Se~tembe~ 1976 a~~ 
th~t the natural p~cigtession· 6t· his condition 
with weight gain has further aggrayated ~is 
lbw back pain. I do not feel -th~t '~pecific 
spinal a~j~strn~nts' are benefittin~ the pa~ 
ti~nt and at ·best they are palli~five. I 
wouia riqt recommend: further.chiropractic ma~-. 
ipulations. · I d<;> feel that· the. rep·etitive 
bend"ing, _lifting, twisting. type maneuvers. as a 

.clean,-up man may· aggravate h.i"s. c_ol).ditiqn until 
pe ·do~s los~ we~ght and· feel ·tha½. he should be 

· ~e~r.ing·a corset.~hile dding his wo~·k .once we· 
· return him to·work~". · (Exhibit 2i) · · . . . .... 

. Ori.Februa~y _29, _1980, ired_~- jam~~ and Co~pany_denied claim-
ant's new injury claim. . . 

' .. . . . . 
Dr.-··sulkos~y-, _on ~arcti 20, 1980 'iridicat.ed claiman.t could. re-:

turn t9· wq);-~ ·• He. felt :claimant should· los~ we·tght: · · · · 
' • •, • •' ~ • • • • • • ' • I 

The .Re_f¢ree q·ui te summa·r ily dismissed th'e aqgrava tion theory 
in th~s· cas·e. In· his order he' ·stated: 

"H~wever-·~ in my ·opinion, the· generally cori
stant · 1evet. ('qf severity) of. cla~mc3:ht 's. con-

• 

0t'in.u-ing SY!'J1Ptoms over ·the· three-year period 
_, .. _ ?ft.-er his··. s'eptember 19 7 6 _injury. weigh? . against_ 

·co~sidering ·the-more severe,low back p~oble~s 
w~ich~6iaifuant began ~o ~xperience~in: · 

. t~pte~bef-O~tober l979 ?Sa g~nerally ~or
sening ~rogre~~i9n of his 1976 comp~nsabie 

- · injury, that is, it should no~ .be'cons!d~red 
·: .. -?~ aggr_avation ~f his _Sep_te~_l:_)er 197~. injury 

_· .. · under ORS 767~273.-~.the continuation'·of those 

•I ,.. • 

· symptoms we·re·: the gene raj ·~esiduais o'f. that 
'ear:liei co'i'npensable injury, but ·that the onset 

. of' mor;e severe, but' sim'ilar, symptoms' .in . 
Septe~bei~o6tobe~~i979 -~ete ftom a different 

.·.cause.".· ' .. 
~ . ,. . 

Based~6~- the· same:reasoning which- da~sed the Referee to ~etermine· 
cia.irrian-t.was: suifering· ·f-r.oin §1 new injury, ·_we find· clairn~nt' s cur·
r~~t- conditi"on··wa·s act-u'a-1,ly· an aggravat_iori·of his earlier. injur:-y~ 
The ~last injurious ~xposure·rule" ·ccited from ~rni~h v. Ed's Pan-
cake -House,· . 27 Or App 36'i [ 197.6]) ,· st'a-tes :- . . -------,-- ,, .. . . . . ' . ·' . . . 

f ~-- -

" I feel-, that the
was his .original

only inju 
injury in

that the natural progress!
with weight gain has furth
low back pain. I do not f
spinal adjustments' are be
tient and at best they are 
would not recommend; furthe
ipulations/ I do feel tha
bending, lifting, twisting
cleanr-up man may aggravate
he does lose weight and-fe
wearing'a corset,while ddi
return him to work.". (Exh

ry the patient had ,
 eptember 1976 and 

on of his condition
er aggravated his 
eel that 'specific
nefitting the pa- 
palliative, I

r. chiropractic man-,
t' the. repetitive
■ type maneuvers, as a
his condition until

el that he should be
ng his work .once weibit 21) '

•On February 29, 1980, Fred  . James and Company denied claimr
ant's new injury claim. . .

Dr .•'  ulkbsky-, _ on March 20, 1980 ’ indicated claimant could, re
turn to' work. He. felt claimant, should • lose weight: •

The Ref.eree quite summarily dismissed the aggravation theory
in this case.' In his order he'stated:

m
"However, in my opinion, the•generally con
stant '.level (of severity) of.claimant' s'con-

■ t’inuing symptoms over 'the three-year period
after his" eptember 1976 injury weighs against
'considering the more severe.low back problems
which'-claimant began to experience., in-
 eptember-October 1979 as a generally wor
sening progression of his 1976 compensable
injury, that is, it should not .be considered
'an aggravation of his  eptember 1976.injury
under OR 76 7 ; 273. the continuation ' of those

• symptoms were the general ’residuals o'f'that
earlier compensable injury, but that the onset
of more severe, but' similar, symptoms .in
 eptember-October'1979 were from a different
cause." .

Based-on the same reasoning which caused the Referee to determine
claimant was' suffer ing 'f-rom a new injury, 'we find claimant' s cur
rent condition was actually- an aggravation of his earlier’, injury.
The "-last injurious exposure rul-e" ' (cited from  mith v. Ed's Pan
cake House, 21 Or App 361 [197.6.]),- states:-
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the second injury _takes the. form merely of 
a recurrence of the first, and if the second 
ircident does not contribute even slightly to 
the causation of the disabiing condition, the 
insurer on the risk at the time of the origf; 
nal injury remains liable for the second, In 
this clas~ would fall most of the cai~s dis
cussed in the-section on range of consequences 
in which .a second injury occurred as the dir~ 
ect ~esult of the first, as when claimant 
falls because of crutches which his first 
injury requires him to use. This qroup also 
includes the kind of cas~ in which a man'has 
suffered a back strain, followed by a period 
of work with ·continuing symptoms indicating 
that· the original condition.persists, and cul
minatinij in a second period of disability pre
cipitated by some lift or exertion." 

The situation d~scribed by the Referee and seen· in the recoid of 
continuing symptoms ·over a period of.time culminating in.a more 
severe disability, leads ~o a legal conclusion that claimani• is 
suffering from an aggravation of his S~ptember 1976 injur~.· 
Claimant also has th~ requisite medical proof, not only in Dr. 
Sulkosky' s report stated previously·, _but also in a repor·t _ of Dr. 
Benson dated September 21, 1979. 

Dr. Benson, on October 10, 1979, raises a new theory. He 
felt that claimant's condition could be due. to an occupational Q\ .. · 
disease fr om the last few years of.micro tr au·tna. However, his W 
opinion was equivocal at best;. he was unable to ascertajn whether 
claimant I s condition was worsened and due to the. Se.pternber 19 7 6 
injury or whether it was an occupation~l disease.· the Referee -was 
pe~suaded that claimant was suffering from an occupatio~al dis~ase 
based on this repoit. We find that claim~nt has.failed. to prove 
that his condition 0as caused by circumstances to ~hich he was not 

... 
ordinarily exposed other than during a period of regular actual 
employment. The t~stirnony is quite clear that claimant's home and 
work situations alike aggravated his 6ondition. Legally, claimant 
has failed to proye an occupationai disease 6lairn. We are'persua
ded by Dr. Sulkosky I s report _that _claimant is suf ~er ing an aggra-
vation of his September 1976 injury. · 

Wausau, the carrier we find to be responsible for thi,; claim, 
d~nied·claimant's aggravation;clalm on November 15, 1979. Claim-
·ant did not request a heating until March 4i 1980, and-Wausau con
tends claimant's claifu is barred due to untimeliness. The denial 
of November 1979 stated: "At this time, our Workers' Compensation 
claim remains in a denied status ... " A look at· the den,ial issut?ci 
by Wausau on December 29, 1978 reveals that they were denying con
ditions treated by Dr. Miller which was claimant's. Parkinson's 
disease. It is ·not inconceivahle that claimant was confused when 
he received the November 1979 denial. Also, more significantly, 
the denial of November 15, 1979 ~id not have any appeal notice 
appended to it. This fails to comply with the statutory require
ment set out in ORS 656.262(5) (b) .and OAR 436-83-120. We conclude 
the denial was.not proper, and claimant's request for hearing was 
made in a timely manner. . -70-

"If the second injury takes the. form merely of
a recurrence of the first, and if. the second
incident does not contribute even slightly to
the causation of the disabling condition,.the 
insurer on the risk at the time of the origir
nal injury remains liable for the second. in
this class would fall most of the cases dis
cussed in the"section on range of consequences
in which a second injury occurred as the dir
ect result of the first, as when claimant
falls because of crutches which his first
injury requires him to use. This group also
includes the kind of case in which a man 'has
suffered a back strain, followed by a period
of work with continuing symptoms indicating
that- the original condition persists, and cul
minating in a second period of disability pre
cipitated by some lift or exertion."

The situation described by the Referee and seen in the record of
continuing symptoms over a period of, time culminating in,a more
severe disability, leads to a legal conclusion that claimant'is
suffering from an aggravation of his  eptember 1976 injury.*
Claimant also has the requisite medical proof, not only in Dr.
 ulkosky’s report stated previously', but also in a report,of Dr.
Benson dated  eptember 21, 1979.

Dr. Benson, on October 10, 1979, ‘raises a new theory. He
felt that claimant's condition could be due. to an occupational
disease from the last few years of-micro trauma. However, his 
opinion was equivocal at best; he was unable to ascertain whether
claimant's condition was worsened and due to the-  eptember 1976
injury or whether it was an occupational disease. The Referee was
persuaded that claimant was suffering from an occupational disease
based on this report. We find that claimant has failed, to prove
that his condition was caused by circumstances to which he was not
ordinarily exposed other than during a period of regular actual
employment. ' The testimony is quite clear that claimant's home and 
work situations alike aggravated his condition. Legally, claimant
has failed to prove an occupational disease claim. We are persua
ded by Dr.  ulkosky's report ,that claimant is suffering an aggra
vation of his  eptember 1976 injury.

Wausau, the carrier we find to be responsible for this claim,
denied ■ claimant' s aggravation-'cla'im on November 15, 1979. Claim
ant did not request a hearing until March 4,- 1980 , and-Wausau con
tends claimant's claim is barred due to untimeli'ness. The denial
of November 1979 stated: "At this time., our Workers’ Compensation
claim remains in a denied status..." A look at- the denial issued
by Wausau on December 29, 1978 reveals that they were denying con
ditions treated by Dr. Miller which was claimant's, Parkinson's
disease. .It is not inconceivable that claimant was confused when
he received the November 1979 denial. Also, more significantly,
the denial of November 15, 1979 c3id not have any appeal notice
appended to it. This fails to comply with the statutory require-
ment set out in OR 656.262 (5) (b) and OAR 436-83-120 . We conclude
the denial was.not proper, and claimant's request for hearing was
made in a timely manner. -70-

. 





- 










. 



        
         
       
        

       

         
        

           
    

          
      
         

         
      

         
             
    

         
   

        
    

    

  
  

      

          
         

      

           
     

         
                

       

a~ree with 'the Ref~ree's finding that penalties are in ·or-- ' \ 

der against Wausau for its unreasonable refusal to. pay compensa-
tion. Wausau should_ also r~i~burse·Brooks~scanl6n f6r all monies 
paid to .claimant as a result 6£ this claim. 

ORDER 

The Referee's 6raei dated November 14, 1980 1s modi5ied. 
' . 

Claimant's claim is remanded to Employers Insurance of Wausau 
for acceptance and payment of compensation to which claimant is 
entiiled as a iesult of his ag~ravation of the September 1976 in-
dustrial injury.· · · 

Wausau sh~ll reimburse Brooks-Scanlon for all monies paid to· 
claimant as a result of .this claim. 

The attorney fee,ordered to be paid by Brooks~scanlon is re
versed .. 

The penalty assessed against Employers insurance of Wausau is 
affiimed, ~s is ~he $256 attorney f~e. 

Employers Insurance of Wausau shall pay to claimant 1 s attor
ney as a reasonable _f~e the su~ of $1,000 for his services before 
the Hearings Division and the Board. 

:Claimant.1.s·.c1a·irn for a new injury (occ~pational disease) is 
denied. 

JERRY L. DRISKELL, Claimant 
Charles Duffy, Claimant's Attorney 
SAIF Corp Legal ."Defense Attorney 
Req~est for Review by SAIF 

WCB 80-06122 
July 17 ~ 1981 

Reviewed by B6a_rd Members Barnes and McCal}ister. 

· The employer seeks Board r~view of ~eferee Fink 1 s order which 
remanded <?+.a irna'.1 t' ~. c)a im .. to it _f of· acceptanc;:e and pay~eri t of 
co~pensa~1on to which c~a1~ant was entitled~ · 

' ,, 1 

The ioard, af~ei.ae novo ~e~iew, ?~firms and adopts the ~rder 
of th,e Referee.· 

ORDER 

The Referee.'s order ·aated. ·January. 22, 1981 is affirmecL 
Claimant's attorney is' granted the sufu of $500 for hls.services at 
this Board review, payable by the SAIF Corporation. 

-71-

We agree with the■Referee's finding that penalties are in'or
der against Wausau for its unreasonable refusal to.pay cgmpensa-
tion. Wausau should.also reimburse'Brooks- canlon for all monies
paid to -claimant as a result of .this claim.

ORDER
The Referee's order-dated November l4, 1980 is modif-ied.

Claimant's claim is remanded to Employers Insurance of Wausau
for acceptance and,payment,of compensation to which claimant is
entitled as a result of his aggravation of the  eptember 1976 in
dustrial injury. . ' ■

Wausau shall reimburse Brooks- canlon for all monies paid to
claimant as a result of .this claim.

The attorney fee--ordered to be paid by Brooksr canlon is re
versed

The penalty assessed against Employers insurance of Wausau is
affirmed, as is the $250 attorney fee.

Employers ■ Insurance of Wausau shall pay to claimant's attor
ney as a reasonable fee the sum of $1,000 for ,his services before
the Hearings Division.and the Board.

^Claimant '- .claim for a new injury (occupational disease) is
denied. , . .

JERRY L. DRISKELL, Cla mantCharles Duffy, Cla mants Attorney
SAIF Corp LegalDefense Attorney
Request for Rev ew by SAIF

WCB 80-06122
July 17, 1981

Reviewed by Board Members Barnes and McCallister.

■The employer seeks Board review of Referee Finkis order which
remanded claimant's•claim to it for acceptance and payment of
compensation to which claimant was entitled. _

The Board, after. de -novo review, affirms and adopts the '‘•rder
of the Referee.' • ’

.ORDER

The Referee's order dated January- 22, 1981 is affirmed.
Claimant's attorney is' granted the sum of $500 for h i s. ser v ices, at
this Board review, payable by the  AIF Corporation.

-71-





■ 





-

' 



   
    
    

    

 
  

      

         
         
        

         

     
  

   

       
      

      
     

    
    

    
  

  
  

        
      
     

       
   

         
  

       
         

         

      

        
          

 

 

 

  
  

  

L; GRABILL, Claimant 
J. David Kryger, Claimant's Attorney 
SAIF Corp Legal, Def~nse Attorney 
Request for Review by SAIF 

WCB 80-00061 
July 17, 1981 

Reviewed by Board Members McCallister and Lewis. 

The SAIF Corporation seeks Board review of Referee Daron's 
order which affirmed the January 26, 1979 Determination Order's 
award of 5% unsched~led perman~nt partial disability, conten~ing 
claimant was not entitled to an award of permanent disability. 

The Board, after de ,novo review, af f i rrns and adopts . the order 
of the Referee. 

ORDER. 

The Referee's order dated December 30, 1980· is affirmec'l .. 
. Claimant's attorney is granted the sum of $500 for his services at 
this Board review, payable by the SAIF Corporation. 

SAMUEL G. HENTHORNE, Claimant 
Richard Kropp, Claimant'a· Attorney 
Roger Luedtke, Defense Attorney 
Order on Remand 

WCB 77-07327 
July 17, 1981 

The Court of Appeals issued a Mandate on December 30, 1980 
whereby it ordered thaf the cause was remanded below for further 
proceedings pursuant to the parties' stipulation. By this Mandate 
the Board was -ordered to reinstate the Referee 1 s order in the 
above-entitled ma~ter which was dated February 26, 1980. 

ORDER 

Claimant is hereby granted ~n award of 80° for 25% 
unscheduled back disability. 

Cla"imant is further granted compensation for 'temporary total 
disabiliiy in addition to that granted by the nei~rminatioh Order 
for the period August 5, 1977 through November 4, 1977 and the 
ernployei/carrier may ~ot offset ag~inst thii ~war~ any amou~t paid 
for compensation for temporary total disability occurring from 
February 28, 1~77 and November 5, 1977. · 

Claimant's attorney is granted, as and for a reasonable 
attorney fee a sum equal to 25% of the compensation granted ·by 
this order. 

-72-

DONALD L; GRABILL, Cla mant
J. Dav d Kryger, Cla mant's Attorney
SAIF Corp Legal, Defense Attorney
Request for Rev ew by SAIF

WCB 80-00061
July 17, 1981

Reviewed by Board Members McCallister and Lewis.

The  AIF Corporation seeks Board review of Referee Daron's
order which affirmed the .January 26, 1979 Determination Order's
award of 5% unscheduled permanent partial disability, contending
claimant was not entitled to an award of permanent disability.

The Board, after de -novo review, 
of the Referee.

ORDER.

affirms and adopts.the order

The Referee's order dated December 30, 1980-is affirmed
•Claimant's attorney is' granted the siim
this Board review, payable by the  AIF

of $500 for his
Corporation.

services at

mSAMUEL G. HENTHORNE, Cla mant
R chard Kropp, Cla mant'a Attorney
Roger Luedtke, Defense Attorney
Order on Remand

WCB 77-07327
July 17, 1981

Th e Court of Appeal s i ssu ed a Mandate on De cember 3 0, .1980
whereby it ordered th a t the ca use was remanded below for further
proceed ings pu rsuant to the pa rties ' stipulati'on . By th is Mandate
the Boa rd was ordered to re ins tate the Referee ' s order i n the
above entitled matter wh ich wa s dat ed February 2 6, 1980.

ORDER
Claimant is hereby granted an award of 80° for

unscheduled back disability.

Claimant is further granted compensa'tion- for ’t'
disability in addition to that granted by the Deteri
for the period August 5, 1977 through November 4, 1'

February 28, 1977 and November 5, 1977.

Claimant's attorney is granted, as and for a
attorney fee a sum equal to 25% of the compensati<
this order.

2 5%

mporary t ota
ination Orde
7 7 and the
ny amoLi nt pa
r ring f rom.

asonabl egranted by
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. . . . 
·THOMAS G. HOEFF.t, Claimant 
· John P. Cooney, CJ aimant 1 .s ·Attqrney 

SA ff Corp Legal , . Defense Attorney · 
Reque.st for ~evi.ew ~y SAIF 

. WCB 79-027~6 
.J~ly 1?, 1981 

Reviewed by Board Me.mb~rs Barnes and Mccallister. 

The· SAIF Cprporation seeks ~~ard review.of Referee Peterson's 
or~er which o·raered- claimant's clain:i reopeneq __ ·beca_use of an aggra-
vation of his condition. . , · . - . _ 1 . · 

The Boara. affirms 'and _.adopts the Referee Is. order with the ' 
following additions. ahd quali~ications.· SAIF's basic·.contention 
·is that claimant's worsenea·co~dit~on is due to tntP.rvening injur
ies. In pa,rt;' that-.content.ion· is answered by Referee Drake's Jan
uari 3, 1919 6rder which SAIF wi~l n6t be p~rmitted to now c6lla-· 
teral ly attack-. · 

. . 'The Referee reasoned: 11 SAIF has the burden of proof ·in r a is-
ing the· a·eferise of an i'nt~rven·ing injurious -exposure.~." We agree 
that ~n insur~~ .has the burd~~ of ~oing forward on an intervening
injury ·defense. · However., we regard the qu·estion· o~ who has the 
ultimate bµ~den of pioof on su6h an iss~~ tp be-an qpen guestion~
and a .question :we· n·eed riot_ here resolve becaus~ regardless of 
where the ultimate·burden lies, there was no interv~ning injury. . . . 

ORDER 

The_ Referee I s· order dated August· 29, 198 0: is affirmed. 
Claimant'~ attorn~y is:awarded the ~um of $150 for his services 
r~ndered fn corinectiori with this Boar~ te~i~w, payabl~ by the SAIF 
C~rporation. - · 

LESLIE E._ HOLLIBAUGH, .Claimant _ 
Edward.Olson,·Claimant 1 s Attorney· 
SAIF Corp Legal, Defense Attorney 
ReqtJest for Review by' Cl a·imant . 

. W.CB 79-07306 
July 17, 1981. 

Beview~d-bj B6atd Me~~ers Baines a~d Lewis~ 

The ~laim~nt•seek~ Board re~iew of Refer~~-Fink's order which 
iffirmed SAIF's ~enial of co~p~nsatio~-f~r:~1a{mantis 
thrombophlebitis. N9 briefs were filed. · 

•,•fl. 

-The Board· aff ir·rns and adop~~ the order of· the Referee. 

ORDER 

The Refe~ei2~s order· elated December 12, 1980 is affirmed. 
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THOMAS G. HOEFFT, Cla mant ' , WCB 79-02746
John P. Cooney, Cla mant's Attorney July 17, 1981 ,
SAIF Corp Legal, Defense AttorneyRequest for Rev ew by SAIF

Reviewed by Board Members Barnes and McCallister.

The  AIF Corporation seeks Board review’of Referee Peterson's
order which ordered claimant's claim reopened.'because of an aggra
vation of his condition. ’ , ■

The Board, affirms and.adopts the Referee's.order with the
following additions and qualifications.' . AIF's basic contention
is that claimant's worsened condition is due to intervening injur
ies. In part/ that-.contention' is answered by Referee Drake's Jan
uary 3, 1979 order which  AIF will not be permitted to now colla-'
terally attack. . '

The Referee reasoned: " AIF has the burden of proof in rais
ing the-defense of an intervening injurious -exposure." We agree
that an insurer .has the burden of going forward on an intervening-
injury defense. However, we regard the question'of who has the
ultimate burden of proof on such an issue to bean open question--
and a .question -we’ need not, here resolve because regardless of
where the ultimate'burden lies, there was no intervening injury.

ORDER
The . Referee '  ' order dated August-29, 1980- is affirmied.

Claimant's attorney is' awarded the sum of $.150 for his services
rendered in connection with this Board review, payable by the  AIF
Corporation.

LESLIE E.. HOLLIBAUGH, Cla mant
Edward Olson, Cla mant's Attorney
SAIF Corp Legal, Defense Attorney
Request for Rev ew by'Cla mant

WCB 79-07306
July 17, 1981

Reviewed by Board Members Barnes and Lewis. , ;

The claimant-seeks Board review of Referee Fink's order which
affirmed  AIF's genial of compensation•for,claimant's
thrombophlebitis. No briefs were filed.

•The Board' affirms and adopts the order of'the Referee.
■ ' ORDER

The Referee's order- dated December 12, 1980 is affirmed.
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M .. KING, Claimant 
Jeff Gerner;- Cl a·imant' s Attorney 
Dennis VavRosky, Defense Attorney 
Request for Review by .Claimant 

WCB 80-06150 
July 17, 1981 

Reviewed by Board Members Mccallister and Lewis. 

Claimant seeks Board review.of Referee St. Martin's order 
which affirmed the.denial of compensability of claiman~ 1 s claim. 

·The Board, after de nova review, affirms and adopts the order 
of the Referee. 

ORDER 

· The Referee's order datea·oecember 31, 1980 is affirmed. 

BILLEY L. LANGLEY, C1aimant 
John L. Hilts, Claiman·t 1 s'Attorney 
SAIF Corp Legal,.Defense Attorney 
Request for Review by Claimant 

WCB 80-02523 
J LI] y 17 , 1981 

Reviewed by Board Members Mccallister and Lewis. 

The claimant seeks Board review of Referee Peterson's order 
which affirmed the SAIF Corporati9n's denial of cla~mant's 
aggravation claim. The claimant contends low back aggravation . 

. The Board affirms and adopts the order of the Referee . 

. ORDER 

The Referee's order-dated August 21, 1980 is affirmed. 

THOMAS LOCASCIO, Claimant 
Evohl Malagon, Claimant's Attorney 
SAIF Corp Legal, Defense·Attorney 
Request for Review by Claimant .. 

WCB 78-09327 
July 17, 1981. 

Reviewed by Board Members Mccallister and Lewis. 

Claimant seeks Board review of Referee Danner's order af
firming the November 24, 1978 Determination Ord~r which oranted 
time loss only and cl~sed the claim as of October 16, 1918. Al
leging premature closure,. claimant. seeks additional time loss and 

~ 
V 

a permanent partial disability award;, @ 

-74-

FRANK M.. KING, Cla mant
Jeff Gerner,- Cla mant's Attorney
Denn s VavRosky, Defense Attorney
Request for Rev ew by .Cla mant

WCB 80-061-50
July 17, 1981

Reviewed by Board Members McCallister and Lewis.

Claimant seeks Board review of Referee  t. Martin's order
which affirmed the denial of compensability of claimant's claim.

'The Board, after de novo review, affirms and adopts the order
of the Referee.

ORDER
■ The Referee's order dated'December 31, 1980 is affirmed.

BILLEY L. LANGLEY, Cla mantJohn L. H lts, Cla maht's Attorney
SAIF Corp Legal, Defense Attorney
Request for Rev ew by Cla mant

WCB 80-02523
July 17, 1981

Reviewed by Board Members McCallister and Lewis.

The claimant seeks Board review of Referee Peterson's order
which affirmed the  AIF Corporation's denial of claimant's
aggravation claim. The claimant contends low back aggravation.

. The Board affirms and adopts the order of the Referee.

' ORDER

The Referee's order • dated August 21, 1980 is affirmed.

THOMAS LOCASCIO, Cla mant
Evohl Malagon, Cla mant's Attorney
SAIF Corp Legal, Defense-Attorney
Request for Rev ew by Cla mant..

WCB 78-09327
July 17, 1981

Reviewed by Board iMembers McCallister and Lewis.

Claimant seeks Board review of Referee Danner's order af
firming the November 24, 1978 Determination Order which granted
time loss only and closed the claim as of October 16, 1978. Al
leging premature closure,, claimant, seeks additional time loss and
a permanent partial disability award;

-74.
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advanc~s,a rather novel theory of recov~ry concetn
ing his claim for time loss benef~is for .a period 6f time:during 
which he engaged ·in all sorts of physical work. " The extent o·f 
claimant's activities--gardening,·auto repair and even house·dis
mant1ing--rn,.;"kes it difficult to ··envision a totally,. ·aibeft. tempor-· 
arily,· disabl~d claimant. The Board commends·c1aimant for his 
personal.efforts to secure new job skills: It can~of, how~~er, 
accept the ·a~gument that the claimant Is vigorous· wor} ,acti Vi t_ies 
were· merely a for·m of vocational rehabilitation~ ·The .. Bo_ard ac
~~pts insfead the pr~p6ndeia~ce bf medical.evi~ence which indi~ 
cates that the claimant has no peimane~t.partial dis~bility and 
that his condition wa~ medically statio~~ry ~n and afte~ October 
1£, 1978. . . 

The Board affirms and adopts the order of th~ Referee. 

ORDER 

The Referee.'s order dated December 18, 1980 is a·ffirmed. 

HOWARD MANSKER; Claimant 
SM F Corp. Lega 1, Defense Attorney 

_Own Motion 81-0184M 
·. · Ju 1 y 17, 1981 . 

The Board issued its own t~tion Order in the above 
entitled ~atter on =septeDber 19, l980j r~openi~~ ciairnant 1 s 
clai~_for a worsened condition related to.his May 31, 1959 
injury. 

The. claim has now been submitted ·fo~ clo·sure and it is 
the recornr:iendation of the Evaluation Division of the Workers' 
Compensation DepartP."!ent that claimant be granted compensation 
for temporary total -disability from August ._18:,' 198 0 through 
January 25, 1981, and compensation for· temporary 1iartial · 

· disabili tv fror.1 Januc1ry i6, ·19 81 throuqh May 11, 1981 <1nc1 to 
an additional a·ward of 25% ·1oss of the riql1t .forearm, for a . 
total right fore~rm ~ward of 40%. It is noted that cia~� ant 
is being awardeq overlapping compensation for temporary total. 
disability for 2!-nother claim unrelated to this orie: · The. 
carrier may.make whatever offset is necessary.· 

IT IS SO ORDERED. 

-75-

Claimant advances.a ra
ing his claim for time loss 
which he engaged•in all sor
claimant's activities--gard
mantling--makes it difficul
arily,'disaoled claimant,
personal . efforts to secure
accept the argument that th
were merely a form of vocat
cepts instead the pr'eponder
cates that the claimant has 
that his condition was medi
16, 1978.

ther novel theory of recovery concern-
benefits for .a period of time-during

ts of physical work. -The extent of
ening,-auto repair and even house'dis-
t to "envision a totally,• albeit temper
The :Board commends claimant for his 
new -job skills: It cannot, however,
e claimant's vigorous' work :activities
ional rehabilitationi The“Board ac- 
ance of medical evidence which indi’
no permanent.partial disability and

cally stationary on and after October

The Board affirms and adopts the order of the Referee.

ORDER

The Referee's order dated December J. 19 80. is affirmed.

HOWARD MANSKER, Cla mant
SAIF Corp Legal, Defense Attorney Own Mot on 81-0184M

July 17, 1981 .
The Board issued its own Motion Order in the above

entitled matter on ^' eptember 19, 1980, reopening claimant's
claim .for a worsened condition related to-his May 31, 1959
injury. '

The-claim has now been submitted for closure and it is
the recomrriendation of the Evaluation Division of the Workers'
Compensation Department that claimant be granted compensation
for temporary total 'disability from August'18;,' 1980 through
January 25,, 1931, and compensation for temporary partial ‘
disability from January 26', 'lOBl through May,11, 1901 and to
an additional a'ward of 25% loss of the right forearm, for a
total right forearm, award of 40%.- It. is'noted that claimant
is being .awarded overlapping compensation for temporary total
disability for another claim unrelated to this one.’ ‘ The.
carrier may make'whatever offset is necessary.

IT I  O ORDERED. ' .
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MULVANEY, Claimant 
Brian Welch,.Claimant's A:ttor_ney 
SAIF Corp Leg~l, -Defense Attorney 
Request for Review by SAIF· . 

vJCB 80-02694 
July 17, 1981 

Reviewe~ by Board ~ember~ Barnes and Mccallister. 

The SAIF Corpor?tion·seeks Board r~view of Ref~ree Leahy's 
order-which awarded claimant 80° for 25% unscheduled permanent.
partial dii~hiaity for ~his low back condit{6n. SAIF contends ~n 
award of .10% 4nsch~duled disability would be_more appropriat~. 

The Boatd affirms and a~opts t~e order of the Refere0. 

ORDER 

The R~feree's order dated Septe~ber 29, 198G is affirmed. 
. -

Claimant 1 s attorney is granted the sum of $200 _for his 
services at this Boaid review, payable by the SAIF Corpoiation .. 

FRANKLIN J. PACHAL, Claimant_ 
Dou~l~s Greeri, Claimanf 1~ Attorney 
SAIF Corp Legal ,.Defense Attorney 
Request for Review by Claimant 

• ' ' < 

WCB 80-04460 
July 17, 1981 

Revi~wed by Board Members McCallister and Lewis. 

The claimant seeks Baird review of Referee Pferdner 1 s,order 
and raises the fo~lowing issues: 

l. Whether ,sAIFis denial was proper. 

2. Whether SAI~'s denial was reasonable. 

3 •. Whether the Referee ~warded a ·reasonable amount of 
attorney's fees. and.penalties in this matter. 

Claimant cont~nds the Referee did n6t properl~ cons1n~r t~ese 
issues in his ord~r. ~ W~ agree. 

The claimant injured his· low back Janu·ary 2s; 1977 · un(: again 
September 27; 1977; Both injuries occurred while claimant was· ~·rn-
ployed a~ a bus driver for Yri-Met. _The record contains no medi-
cal inf6rmation regarding the initial examination, dicignosis or 
treatment~ A ~ep6rt from Dr. Duff dated Aug~st 18~ 1978 is the 
first medical evidence_ in the record.· In th~t report Dr. nuff 
finds claimant medically stati-0nary. A Determination Order issued 
September 13, 1978_ awarding t~mp6rary· total disability an~ 10% un
scheduled disability fr6m injury to the low hack. That Determ~n~--

A . u 

tibn Order was i~~onsid~red by Evalua~ion Divisio~ a~d an Order on 
Reconsideration, issued October 2 5, 19 7 8 moc1i fy ing the temr,o r a ry (j 
total disability a~ard but not the pei~anent. partial disabilit~· 
award; A stipulation dated January·11, .1979 increased the perman-
ent partial disability a0ard by 20% unscheduled ~isabi~ity. 

_7{:._ 

LARRY MULVANEY, Cla mant
Br an Welch,-Cla mant's Attorney
SAIF Corp Legal, -Defense Attorney
Request for Rev ew by SAIF-

■ WCB 80-02694
July 17, 1981

Reviewed by Board Members Barnes and McCallister.

The  AIF Corporation ' seeks Board review of Referee Leahy's
order which awarded claimant 80° for 25% unscheduled permanent.-
partial disability for'his low back condition.  AIF contends an
award of.10% unscheduled disability would be more appropriate.

. The Board affirms and adopts the order of the Referee.

ORDER

The Referee's order dated  eptember 29, .1.980 is affirmed.

Claimant's attorney is granted the sum of $200 .for his 
services at this' Board review, payable by the  AIF Corporation..

FRANKLIN J. PACHAL, Cla mant
Douglas Green, Cla mant's Attorney
SAIF Corp Legal, Defense Attorney
Request for Rev ew by Cla mant

WCB 80-04460
July 17,- 1981

Reviewed by Board Members, McCallister and Lewis..

The claimant seeks Board review of Referee Pferdner's order
and raises the following issues:

1. Whether - AIF's denial- was. proper .

2. Whether  AIF's denial was reasonable.

3. Whether the Referee awarded a -reasonable amount of
attorney's fees, and. penalties . in this- matter'.

Claimant contends the Referee did not properly consider these
issues in his order.’/ We agree.

The claimant injured his' low back January 25, 1977'an«:.' again
 eptember 27 , 1977.. Both injuries occurred while claimant was em
ployed as a bus driver for .Tri-Met. .The record' contains no medi
cal information regarding the initial examination, diagnosis or
treatment. A report from Dr. Duff dated August 18> 1978 is the
first medical evidence, in the record.- In that report Dr. Duff
finds claimant medically stationary. A Determination Order issued
 eptem.ber 13, 1978 awarding temporary total disability and 10% un
scheduled disability from injury to the low-back-. That Determina
tion Order was reconsidered by Evaluation Division and.an Order on
Reconsideration, issued October 25, 1978 modifying the teiT.porary
total disability award but not the- permanent, partial disability
award. A stipulation dated January'11, ,1979 increased the perman
ent partial disability -award by 20% unscheduled disability.
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5, 1980 SAIF advised.the clairrt"ant that .. the·y. had rece·ived 
a medical teport fiom Dr. Boyden in4icating tha~ thete was a pos
sibility that the 6laim should be considered for reop~ning based 
on aggravation~ That letter ~ontains the fo~lowing langu~ge: 

"Additional me·a,ical information was- solicited 
from ·Dr·. Boyden ·and ,it was. de·termined that· 
your current condiiion has not materially 
w9~seried s~nce thaf when your claim w~s last 
closed .. It is.also documented'that your cur
rent problems have been aggravated by the em
~loyment tha~· you have had Since leavinq Tri~· 
Met. There-fore .we. are unable to :accept re
sponsibility for medical and time loss bene
fits as a result of.your current disability. 
Therefore without waiving any other· questions 
6f'cbmpensability this formal aggravation 
denial is being issued;" (Emphasis Add_ed~) 

'At th_e hearing cl_aimant's·attorney stated:. 

"A denial.was issued on May 5, 1980. That 
denial indicated that there was _no ·worsening 
of the claim·, and therefore _they issued the 
denial. And we requested a hearing.on that." 
(Tr. p_. 4/3-6) . . 

On the denial issue, claimant argued a~ hearing: 

"You don'~ have to prove that someone is .ma
.teria·11y worse. The 'cases say you have to· 
show that a person is not s~ationary and in 
need of treatment ••• "- (Tr~ p. 4/16-21) 

The evidence est~~lishes that cla{m~nt is i~ need: of treat
ment, it does not establish that 6laimant 1 s condition h~s worsened 
sin•ce the las·t arran·gement of compensation or that his condition 
is not medically· stationar~. Th~ evidenc~ as a whol~ does not 
show a worsening of claimant's-condition. (ORS 656.·273{7) 

Th~refore, to the extent SAIF's-de~i~l letter is·a denial 
uAder ORS 656.273(7) ~ it_is approved, excert as follciw$: · 

(l) Claimant is not required to_ptove .a 
. "material". ,worsening to prove an aggravation 
has occurred •.. The langu~ge 6f ORS 656.213(7)· 
is explicit: . 

" ... If the eviden6e as a whole shows a worsen
ing of_ ~he claimant's condition, th~- clai~ 
shall be allowed. !1 · · 

_/ 

_77.:.. 

. May 5, 1980  AIF advised the claimant that, ,they.had received
a medical report from Dr. Boyden indicating that there was a pos
sibility that the claim should be considered for reopening based
on aggravation. -That letter contains the following language:

"Additional medical information was- solicited
from -Dr-. Boyden 'and -it was • determined that ’

• your current condition has not materially • ' ‘
worsened since that when your claim was last
closed. It is.also documented' that your cur
rent problems have been aggravated by the em
ployment that' you have had 'since, leaving Tri-
Met. Therefore -we ..are unable to ^accept re * •
sponsibility for medical and time loss bene
fits as a result of .your current disability.
Therefore without waiving any other questions
of' compensability this formal aggravation
denial is being issued'." (Emphasis Added.)

• At the hearing claimant's attorney stated:,

"A denial.was issued on May 5, 1980. That
denial indicated that there 'was ,no -worsening 
of the claim-, and therefore .they issued the 
denial. And we requested a hearing on that."
(Tr. p. 4/3-6) ■

On the denial issue, claimant argued a.t hearing:,

"You don't have to prove that someone is .ma-
•teria'lly worse. -The'cases say you have to'
show that a person is not stationary and in
need of treatment,,."' (Tr. p, 4/16-21)

The evidence establishes that claimant -is in need/of treat
ment, it does not establish that, claimant's condition has worsened
since the last arrangement of compensation or that his condition
is not medically stationary. The evidence as a whole does not
show a worsening of claimant' s • condition. (OR 656.-273 (7)

Therefore, to the.extent  AIF's-denial letter is a denial
under OR 656.273(7), it is approved, except as follows:

(1) Claimant is not required to, prove .a
."material"'.worsening to prove an aggravation
has occurred.,. The language of OR 656.273 (7)
is -explicit: . ;

"...If the evidence as a whole shows a, worsen
ing of the claimant's condition, the-claim
shall be allowed." . . .

-77-
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Iri the' letter of denial SAIF raises in
terven{ng cau~e as a ~easo~ ·for denial of_ 
"rnedi6al apd ti~e.loss bene(i~s as a resu~t of 
your ·current dis~biltty.u rhe record does not 

· suppor·t .SAIF ';s 'theo'ry and that portiqn of 
· SAIF's· ,denia~ is not a~~n;oved. · 

Irnplicf.t in this finding ·is that :the claimant _is entitled to . 
~reatmerit under.ORS 656.245 including that provided by Dr. 
Boyden. SALF's -denial· was reasonable, e~ep that portion of it not 
approved. In 'Jun~ of:1979 pr. Duff ceports:· 

and 

"He ha~ noted no real change in hi's condition 
fbr t~e .better or wars~ s1rice· giving up his 
bus drivirig in Octo~e~ of 1978:~ · 

~His_medical.cohdition has b~en stationary 
since his -last exam of August 16, 1978 .. " 

June 15, 1979 chiropractor Dr .. Tuck K~ntor reports: 

0 
"It is rn~ impression that Mr. Pachjl will need 
rnaintenarice o~ palleati~e care.in.the form of 

.c~ir¢p~acti9 ·manipulations at regular 
intervals for at least the next ·year and 

· possibly for the rest of his life.,.· (Fmpha~is 
·Added.) 

April 25, 198 Dr. Boy~en reported to SAIF: 

and 

"I saw and examined Mr. Franklin· Pachal On 
A~ril"24, 1~80 at which fime he stated that 
his b~ck ha~ _been·paining·him more severely 
fo~ four days~ since he hent. overt~ pick up a 
towel.!' (Emphasis Add~d.)· 

~I-~o not, ~owever,:~eel that Mr. Pach~l's 
condition has materially wor~ened basically 
from the last rn~dical -mhnagement.". 

Cons.id(;ring all the medical information, tho deniaJ v.'cis not. 
unreasonable. 

The pnly .. remaining ·issue on appeal is attorney - fees~ 
Claimarit takes.·'.exception to the Referee's awa_rd pf. $50 attorney•.s 
fees in this· case. ·· That fee was awarded because· .claimant 
prevailed on the ~ileage issue~· We agr~e the fee is adequate. 
Claimant's attorn~y succeisfully defended· againit SAIF's attempt 
to es ta.bl i sh· that cl·ainian t 's· _co rid i tion was· not ·related to the 
initial employment .and inj~ry at· Tri-Met and the award of attorney 
fees is proper. · · · · 

Th~ Board takes notice of th~ Referee's finding on 
credibility ~nd believes the rnodificatio~s in_h{s O~der are not 
inconsistent· with that finding. · 

-78-

'(2) In the'letter of denial  AIF raises'in-
t-ervening cause as a reason for denial of
"medical and time.loss benefits as a result of
your current disability." The record does not
'support . AIF's theory and that portion of
 AIF’s denial is not approved.

Iroplici-.t in this finding is that the claimant is entitled to
treatment under.OR 656.245 including that provided by Dr.
Boyden,  AIF's -denial'was reasonable, even that portion of it not 
approved. In June of'1979 Dr. Duff reports:

"He has noted no real change in his condition
for the .better, or worse since giving up his 
bus driving in October of 1978.'-". •’ '

and _ .

"His_medical,cohdition has been stationary
since his last exam of August 16, 1978."

June 15, 1979 chiropractor Dr..Tuck Kantor reports:
o •'

"It is my impression that Mr. Pachal will need
maintenance or palleative care in.the form of

,chiropractic manipulations at regular
intervals for at least the next year and

.'possibly for the rest of his life."' (Emphasis
•Added. )

m

April 25, 198 Dr. Boyden reported to  AIF:

and

"I saw and examined Mr. Franklin'Pachal on
April'24, 1980 at which time,he stated that 
his back had been paining him more severely
for four days, since he bent, over to, pick up a
towel." (Emphasis Added.)-

."I..do not, however,- feel that Mr. Pachal's
condition has materially worsened basically
from the last medical management.".

Considering all the medical information, the deniaJ was nc)t
unreasonable. .

The only ..remaining issue on appeal is attorney fees.
Claimant takes,"exception to the Referee's award pf' $50 attorney's
fees in this case. ” That fee was awarded because claimant
prevailed on the mileage issue. We agree the fee is adequate.
Claimant's attorney successfully defended against  AIF's attempt
to establish' that cTaimant'  ' condition was not 'related to the 
initial employmen.t and injury af Tri-Met and the award of attorney
fees is proper.

The Board takes notice of the Referee's finding on
credibility and believes the modifications in his Order are not 
inconsistent' with that finding.

-78-
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The Refereeis order dated December 5, 1980 is modified. 

That part·of the SAIF Corpora~ion's denial denying th~t 
claimant's condition has not worsehed is approved. That portion 
of the denial ·0hich denies claim reoperiing because of any alleged 
subsequent injury or aggravation not related to the injury of Jan~ 
uary 25, 197~ and September 27, 1977 at Tri-M~t is not a~proved. 
SAIF. shall, pay·medical services pursuant to ORS 656.245 including 
those of Dr. Boyden. · 

Claimant's attorney is award~d a fee.a£ $1,200 for prevailing 
on these issues at the Hearing and on Bo~id review~ 

The rei~inder of the Referee's order is affirm~d. 

MARYL. ROSA, Claimant 
Keith Swanson, Claimant's Attorney 
SAIF Corp Legal, Defense Attorney 
Order on Remand. · 

WCB 80-01116 
July 17, 1981 

The Court of Appeals ·issued its opinion on April 27, 1981 and 
reversed the Board 1 s'-finding and• affirmed the Referee's conclusi~n 
that claima~t wis credible an~ that her ~l~im should be accepted · 
as com]:)ensable. 

By Judgment and MandatP of the Court of "Appeals. issue~ July 
1, 1981 the case was remanded for an order based on its opinion of 
April 27, 1981. 

Pursuant to the Judgment and Mandate claimant's claim for a 
compensable injury sustained on June 21, 1979 is_h~ieby re~anded 
to the SAIF for acceptance and payment of benefits as required.by 
law until closure is a~thorized pursuant to ORS 656.268. 

IT rs so ORDERED. . 

BARBARA RUPP,Claimant 
Dan DeNorch, Claimant's Attorney 
Ridgway Foley, Jr., Defense Attorney 
Request for Review 9y Claimant 

WCB 80-01803. 
-July 17, 1981. 

Reviewed by Board Members Mccallister and Lewis. 
. . 

The claimant seeks Board review of Referee Ail~s 6rder·which 
.affirmed the March 12, 1979 DetermiMation Order which. failed to 
grant her comp~nsation for petmanent' partii~ disabii{ty. 

The Board affirms and.adopts··the order of the Re_feree. 

ORDER 

The Referee's ·order dated January 9., 1981 ts affirmed. 

-79-

m
ORDER

The Referee's order dated December 5, 1980 is modified. •

That part 'of the  AIF Corporation's denial .denying that
claimant's condition has not worsened is.approved. That portion
of the denial- which denies claim reopening because of any alleged
subsequent injury or aggravation not'related to the injury of Jan
uary 25, 1977 and  eptember 21, 1977 at Tri-Met is not approved.
 AIF, shall, pay medical services pursuant to OR 656.245 including
those of Dr. Boyden,

Claimant's attorney is awarded a fee ,of $1,200 for prevailing
on these issues at the Hearing and on Board review.-

The remainder of the Referee's order is affirmed.

MARY L. ROSA, Cla mant
Ke th Swanson, Gla mant.'s Attorney.
SAIF Corp Legal, Defense Attorney
Order on Remand.

WCB 80-01116
July 17, 1981

The Court of Appeals issued its opinion on April 27, 1981 and
reversed the Board * s'-finding and- affirmed the Referee's conclusion
that claimant was credible and-that her claim, should be accepted •
as compensable.

By Judgment and Mandate of the Court of 'Appeals, issued July
1, 1981 the case was remanded for an order, based on its opinion of
April 27, 1981. ■ ' ■ _

Pursuant to the Judgment and Mandate claimant' s' clai.m for a
compensable injury sustained on June 21, 1979 is hereby remanded
to the  AIF for acceptance and payment of benefits as required by
law until closure is authorized pursuant to OR 656.268.

IT I  O ORDERED. '

WCB 80-01803.
duly 17, 1981

BARBARA RUPP,Cla mant
Dan DeNorch, Cla mant's Attorney
R dgway Foley, Jr., Defense Attorney
Request for Rev ew by Cla mant
.Reviewed by Board Members McCallister and Lewis.

The claimant seeks Board review of Referee Ail's order‘which
affirmed the March 12, 1979 Determination Order which, failed to
grant her comp'ensation for permanent partial disability.

: The Board affirms and adopts'the order' of the Referee.

ORDER
The Referee ' s ' order dated January 9., 1981 is affirmed.

-79-
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SANCHEZ, C1aimant 
John. �. Peter~on, Claimant's Attorney 
SAIF Corp Legal, Defense -Attorney 
Request for Review ·by Claimant 

R~viewed by the Board en bane. 

· WCB 80-00224 
July 17,-1981· 

Claimant seeks Board review of ~eferee James' order which up
held the SAIF Cor~oration's denial of his cljim for carpal tunnel 

syndrome. We agree with the _Referee's conclu~ion that ~his claim 
1s not compensable, albeit for different _reasons. 

Claimant wor.ked .for. less than 30 days in a filbert processing 

plant from_Septe~ber 21, 1979 tq October 17, 1979. ~is duties in

cluded sweeping wtth i broom and sacking nuts. After le~ving this 
employment, Di. Berkeley diagnosed carpal tunnel syndrome, ana on 

November 14, 1979, he performed.a bilateral median n~rve decom
pression. _Dr. Berkel_ey reported, "from the histor·y it is ~vic'ient 

that this patient's symp~oms were job-ielated.'' The hi~tory ~et
erred to is of 

" .. . complaints of tingl,ing and weakness in the 
hands, as well a~ pain .in the wrists: The pa
tieht_has been lifting heavy objects and using 
brooms as well a~ bearing weight in his hands 
and wrists on l.ifting heavy sulfur pots· and ·so 
~n, whilst worki~g in the last year." 

It is unclear from this record what the doctor's reference to 

''working in the last year" means; j.t i·_s claimant's contention tr:at 

his month of work in the filbert processing plant ~aused his car~ 
pal tunnel syndrome. 

The Referee conclu~ed that claimant had not sustaine~ n1s bur

den of sci proving bas~a·on the followi~g reasoning: (l)· Claimant 

frequently played· handball·; (2) "I do not know what the role of 

handbaJl playing for several months would have in the development 

of bilateral carpal tunn~l syndromei'' (3) b~cause Dr. -Berkeley's 
report's do not mention claimant Is. handball playing, the CJOCtor Is 

opinion must be- based on an ihbomplete or inaccurate history; and 

(4) therefore, there is no persuasive evidence that ·claimant's 

work activity·caused a worsening of the ~~derlying disease it~elf. 

Claimant's brief on appeal dismisses his handball _playing as a 
"smoke screen" because: 

"Th.ere is no medical opinion or evidence that 
this type df sport activity could be a precipi
tating factor in causing the onset of the sy~p
to~~, nor ·is there any evidence to indicate 
which activity, assuming that both work and 
non-work activities could be precipitating. 
causes, was the primary_culprit in-causing t~e 
onset of symptoms .of this disease:" 

-Bo-· 

-·-ROBERT SANCHEZ, Cla mant ■ WCB 80-00224
John-D. Peterson, Cla mant's Attorney July 17, 1981'
SAIF Corp Legal, Defense‘Attorney
Request for Rev ew by Cla mant
Reviewed by the Board en banc.

Claimant seeks Board review of Referee James' order which up
held the  AIF Corporation's denial of his claim for carpal tunnel
syndrome. We agree with the Referee's conclusion that this claim
is not compensable, albeit for different .reasons.

Claimant worked .for less than 30 days in a filbert processing
plant from  eptember '21, 1979 to .October 17, 1979. His* duties in
cluded sweeping with a broom and sacking nuts. After leaving t-his
employment, Dr. Berkeley diagnosed carpal tunnel syndrome, and on
November 14, 1979, he performed.a bilateral median nerve decom
pression. Dr. Berkeley reported, "from the history it is evident
that this patient's symptoms were job-related." The- history ref
erred to is of ■ . . . .

"...complaints of tingling and weakness in the •
hands, as well as pain in the wrists. The pa
tient has been lifting heavy objects'and using
brooms as well as bearing weight in his hands
and wrists on lifting heavy,sulfur pots'and so
bn, whil st • working in the- last year."

It is unclear from this record what the doctor's reference to
"working in the last year" means; it is claimant's contention, that 
his month of work in the filbert processing plant caused his car
pal tunnel syndrome. ’

The Referee concluded that claimant had not sustained his bur
den of so proving based'on the following reasoning: (!)• Claimant
frequently played handball; (2) "I do not know what the role of
handba] 1 playing for several months would have in the developmient
of bilateral carpal tunnel syndrome;" (3) because Dr. -Berkeley's
reports do not mention claimant's•handball playing, the doctor's
opinion must be^based on an incomplete or inaccurate history; and 
(4) therefore, there is no persuasive evidence that.claimant's
work activity■caused a worsening of the underlying disease itself.

Claimant's brief on appeal dismisses his handball .playina as a
"smoke screen" because: •

"There is no medical opinion or evidence that 
this type of sport activity could be a precipi
tating factor in causing the onset of the symp
toms, nor is there any evidence to indicate
which activity, assuming that both work and 
non-work activities could be precipitating-
causes,' was the pr imary , culpr i t in-causing the 
onset of symptoms .of this disease."

■ -80- -
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agree with the Referee and claim.ant that tr,,is is an occupa
tional disease claim~ We,. therefore, disaqree with the .claimant 
that "the primary culprit" is of any relevanc,e. ORS 656·~-892(1) (a) 
r~quires that for an occupational disease tb be compensabl~, 'it . 
mdst arise from conditions of employment "to which an e~plo~e is·· 
not .9rdinarily subjected or exposed other _than during a p~riod of · 
regular actual employment." It is not enough that work conditions 
be the "primary culpr.it;" they must be the sole "culpri_t." See · 
Thompson v. SAit, 51 Or App 395 (1~81) •. 

Applying that standard, we confront a· situat1on here where the 
claimant did work activity with his hands ana wrists that,in Di. 
Berkeley's opinion coul"d have caused carpal tunnel syndrome, and 
the claimant did non-work activity with his hands and wrists 
(handball) but there is no medical eviderice it could. have caused 
carpal tu~nel syndrome. We do 'not find the lack of .rn~dical evi
dence on the latter point dispositive. From readin~ lite~~lly 
dozens of doctors'. reports· in carpal-tunnel cases, this Board 
feeis it has ~ome expertise in the etiology of that condition. 

Carpal tunnel syndrome usually involves a·pre-existinq congen
ital narrowing·ot the tunnel through which the median nerve ~asses 

· through the wrist, combined with some add_itional factor which nar~ 
rows that tunnel further a~d compressei or irriiat~s the median 
nerve causing numbness, a tingling se~sation and/or pain. :The. 
fa~tcir which narrows th~ carpal tunnel is often.unknown and un
knowable. Th~t f~ctor ~an be a disease, such.as ar~hriiis, diabe
tes or an i~fection, which p{oduces swelling or fltii~ r~tention, •. 
thereby compressing the median nerve. A significaht trauma, par
ticularly o~ a crushing type, can narro0 the carpal turin~l. 

·The most freque~tly suggested cause of caipal tunnel syndrome 
in wbrkers' compens~tion cases is chronic ·micr6trauma~ In t~is 
case~ we infer that Dr. Berkeley was relying· on -·a chronic micro
trauma theory; claimant 1 s lifting and sweeping work· activities 

caused· his carpal tunnel syndrome. This Boar4, bas~d on its ex
pertise gained by revi'ewing numerous other carpal tunnel cases, 
believ~s. that the.·_chronic microtr·auma of handball. playing is much 
more likely the causal factor rather than claimant 1 s work activ
ity. See ORS i83.450(4} ('.'Agencies may utilize their expertise, 
technical compete~ce and-sp~cialized knowledqe in the ev~luation 
of the evid_ence pres~nted to them.") But ·we - need not go that far 
here. All we neeq~ to find, and do find, is. that ·the· non-work
connected. microtrauma of handball playing is as likely the caus~l
factor as the work-connected microtrauma of sweeping ~nd liftinq 
for a month. · - -

·Having s·_o __ found, under Thompso-n v. SAIF, 51 Or App 395 (1981), 
this claim j~ not 9~mpensable. 

ORDER 

The· Referee's order dated S~ptember.5, 1980 is affirmed. 

-81-
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We agree with the Referee and claimant that this is an occupa
tional disease claim. We^ therefore, disagree with the .claimant 
that "the primary culprit" is of any relevance. OR 656.802(1) (a)
requires that for an occupational disease to be compensable, it
must arise from conditions of employment "to which an employe is ■-
not ordinarily subjected or exposed other .than during a period of
regular actual employment." It is not enough that work conditions
be the "primary culprit;" they must be the sole "culprit."  ee.
Thompson v.  AIF, si Or App' 395. (19.81) .

•Applying that standard, we confront a situation here where the 
claimant did work activity with his hands and wrists that,in Dr.
Berkeley's opinion could have caused carpal tunnel syndrome, and
the claimant did non-work activity with his hands and wrists
(handball) but there is no medical evidence it could' have caused
carpal tunnel syndrome. We’do not find the lack of .medical, evi
dence on the latter point dispositive. From reading literally
dozens of doctors’ reports in carpal-tunnel cases, this Board ..
feels it has some expertise in the etiology of that condition.

Carpal tunnel syndrome usually involves a'pre-existing congen
ital narrowing of the tunnel through which the median nerve passes
through the wrist, combined with some additional factor which nar-.
rows that tunnel further and compresses' or irritates the median
nerve causing numbness, a tingling sensation and/or pain. ;The.
factor which narrows the carpal tunnel is often.unknown and un
knowable,. That factor can be a disease, such.as arthritis, diabe
tes or an infection, which produces swelling or fluid retention,.,
thereby compressing the median nerve. A significant trauma,'par
ticularly of a crushing type, can narrow the carpal tunnel.

•The most frequently suggested cause of carpal tunnel syndrome
in workers' compensation cases is chronic microtrauma. • In this 
case, we infer that Dr. Berkeley was relying- on-‘a chronic micro-
trauma theory; claimant's lifting and sweeping work activities

m

caused- his carpal tunnel syndrome. This Board, based on its ex-,
pertise gained by reviewing numerous other carpal tunnel case's,
believes . that the-chronic microtrauma of handball, pi aying is much
more likely the causal factor rather than claimant's work activ
ity.  ee OR 183.450(4) ("Agencies may utilize their expertise,
technical competence and specialized knowledge in the evaluation
of the evidence presented to them.") But -we need not go that far
here. All we need, to find, and do find, is. that 'the'non-work-
connected microtrauma of handball playing is as likely the causal'
factor as the work-connected microtrauma of sweeping and lifting
for a month. ' . . , •• '

‘Having s'q found, under Thompson v.  AIF, 'si Or App 395 (1981)',
this claim 'is, not compensable.

_ ; ‘ . ORDER ■ ■ ■

The Referee's order dated  eptember .5, 1980 is affirmed. .

-81-
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L .. SHERTZER, Claimant 
Allari Coons, Claimant's Attorney 
Paul Roess, Defense Attorney 
Request for Review by SAIF 

WCB 79-07497. 
July 17, 1981 

Rev:iewed by Board :Members Mccallister and Lewis. 

The SAH' Corporation seeks Board. review of Referee 1'-iolff 's. 
order -which re.manded claimant's _aggravation clai~ to it for 
acceptance and payment of compensation to which she wa~ entitled 
and assessed a penalty against it for unreasonable failure to,p_ay 
time loss benefits. The employer c6ntends claimant has failed. to 
prove her a~gr~v~tion claim. 

The Bo~rd affirms and adopts the order of the Referee. 

An error.o~ page 6ne of the O~inion and Order should be 
corrected. In the seventh full paragraph, line one, ·"April 1978" 
should be changed to re~d April 1979." 

ORDER 

The Referee's order dated January 13, 1981 is affirmed. 

Claimanf's attorney is granted the sum of $300 for hi~ 
services at this Bciard review, payable by the SAIF.Corporati~n. 

DARRELL M. SLATER, Claimant 
Geiald Doblie, Claimant's Attorney 
Dennis Reese, Defense Attorney 
Request for Review by C~aimant 

Reviewed by th~. Board en bane. 

WCB 79-09187 
July 17, 1981 

Claimant• seeks Board review of Referee Williams 1 order whi.ch ··. 
awarded.an additional ~0% uns~heduled disability resultin~ frdm 
injury or disea·se to claimant's ·neck, in ·addition to a 20% 
unscheduled disability award g·ranted by Determination ··orcier elated 
Ja~uary 22, 1980. The tssue is the ext~nt of-permanent partial 
disability. Claimant a~serts that uti]i~ation ~f the Workers• 
Com~ensation Department's rules for rating di~a~ility pr6d~c~s.an 
award of ·so% unscheduled disability • 

. C~aimant filed a~ 801 form on June 30, 1978, statiriq t~at he 
had strained muscles or lig~ments i~ his left shouldir 6~ or.about 
May 23 or 24, 1978·~hile deliverinq brea~ pibducts to customers. · 
Dr. F. D. Wade, an Orthopeai•c Specialist, diagnosed· the condition 
as an irritation on. the Upper and medial border of the scapula. 
On August 16~· 1978, Dr. Gordon McComb indicated that no time less 

.had been _authorized and that claimant 1 s condition was medically 
s~ationary~ · 

-82-

DINA L.,'SHERTZER, Cla mant
Allan Coons, Cla mant's AttorneyPaul Rbess, Defense Attorney
Request for Rev ew by SAIF

WCB 79-07497
July 17, 1981

Reviewed by Board'Members McCallister and Lewis.

The  AIF Corporation seeks Board- review of Referee I'volff's-
order which remanded- claimant's aggravation claim to it for
acceptance and payment of compensation tc which she v;as entitled
and assessed a penalty against it for unreasonable failure to-pay
time loss benefits. The employer contends claimant has failed, to
prove her aggravation claim.

The Board affirms and adopts the order of the Referee.

An error.oh page one of the Opinion and Order should be
corrected. In the seventh' full paragraph,' line one, -"April 1978"
should be changed to read April 1979."

ORDER

The Referee's order dated January 13,-1981 is affirmed.

Claimant's attorney is granted the sum of $300'for his 
services at this Board review, payable by the  AIF•Corporation.

a

DARRELL M. SLATER, Cla mant ^ -WCB 79-09187
Gerald Dob'l e, Cla mant's Attorney July 17, 1981
Denn s Reese, Defense Attorney • '
Request for Rev ew by Cla mant

Reviewed by the, Board en banc.

Claimant' seeks Board review of Referee Williams' order which'”
awarded.an additional 10% unscheduled disability resulting from 
injury or disease to claimant's 'neck, in addition to 'a 20%
unscheduled disability award g'ranted by Determination Order dated
January 22, 1980. The Issue is the extent of ’ pq.rmanen t pa r t i al
disability. Claimant asserts that utilization of the Workers'
Compensation Department's rules for rating disability produces an'
award of'80% unscheduled disability.

Claimant filed an 801 form on June 30, 1978, stating that he
had strained muscles or ligaments in his left shoulder on or,about
May 23 or 24, 1978 while delivering bread products to customers.
Dr, F. D. Wade, an. Or thoped i'c  pecialist, diagnosed the condition
as an irritation on the■upper and medial border of the scapula.
On August 16,' 1978, Dr. Gordon McComb indicated that no time less
had been authorized and that claimant's condition was medically
stationary. ' ■ . ’
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March 15, _1979 Dr. James Cruickshank took over claimant'? care at which time· claimant's chief tomplaints .were ~eek pain radiating to 1:.he left arm, tingling of the fingers of ·the left hand.and we~kness of the left· upper extremity .. On March 19, ·1979 myelographic studies _indicated. prominent bulging annuli at .multiple thoracic and lumbar levels. or. Ray Friedman, ~ radiologist, int~rpreted the myelogram as indicating a laige centi~l hypertrophid bar at the CS-6 and C6-7 level~ and a small ~entral bai at the CJ-4 ievel. Dr. Cruickshank performed ·ant~ri6i -cervical · fusions C5_thrqugh"C7. ·on May j, 1979 h~ noted stable alignment of the cervical spine at CS-6 and.C6-7 •follo~ing s~rgery, .noting at that time co~sid~ta~le degerlerative disc diiease af the.C3-4 level. June. 9, 1979 x-rays reveal~d satisfactory healing of the anterior fusion. How~ver, limited range of mobiiity was observed ab6ve ·the C4-5 level with chronic degener~tive change~ and. C3~4 
disc space narrowing. 

Although claimant was ieleased for work as of June 18, i979, 61airn~nt·consulted Dr. Gordon M~Cornb on Jyne _18 and again.saw Dr. Cruickshank on June 21, 1979. Claimant complained of continuing left shoulder pain radiatinq into ·the left arm. Dr~ Mc~omb reported that cl~im~nt had itfempt~d to ~eturn to·work on June 18, but that he was ·unable to ·work because pain betwe~n his shoulder blades, esp~ciall~ on the leftj was more or leis constant. 

Physical therapy brought some temporary relief ind ~as con~inued through August with ?n· injection_ for pain on the last day of July. In mid-Septefuber, claimant was tried on transcu~~neous electr·ic nerve stimulation; by late September he w? s doing better. In October, however, the .left arm pain· rei:urnea an·o his head continued ~o be tilted~ Time ioss fro~ July 5, 1979 t~rough November 13, i979 was,?uth6rized by Dr. McComb who confirmed that the claimant is. problems were job related.: X~rays takeri on ·December 17, 1979 showea fusion of a major part of the anterior portions o"f cs, C6 ,and C7 as. well as ·?i slight -narrowing of the intervertebral spac~ at C3-4. :nr. Kurt Straube, the radiologist, stated that the natrowing of the intervertebral space ~as conceiv-ably related to trauma ·and/or surgery~ 

Applying thf Department's rules adopted in 19$0 which govern rating .of claimant's disability, the Board finds that the claimant's total ~nscheduled impair~ent is 20%, computed as follows: 

Fusion is 3 cervical discs (C-5 
through c~7) including expected 
limitation of motion at tho~e -· 
leveJ~s ........ " .. " .... · ....•.... · ........... · .. 7i 

Disabling pain associated with the 
claimant's· shoulder .......•........•. · .. 10% 

17% 

Combined with a natrowing of the 
intervertebral space between C3 and 
C4, including furfher limitation of 
moti6n on·extension .•..•... ~····· ..•....... 3% 

-83- 19% 

m

On March 15, .1979 Dr, James Cruickshank took over claimant's
care at which time'claimant's chief complaints were neck pain
radiating to'the left arm, tingling of the fingers of the left 
hand.and weakness of the left upper extremity.. On March 19, '1979
myelographic studies indicated, prominent bulging, annuli at .multi
ple thoracic and lumbar levels. Dr. Ray Friedman, a•radiologist,
interpreted the myelogram as indicating a large central, hyper
trophic bar at the C5-6 and C6-7 levels and a •'small-central bar at
the C3-4 level. Dr. Cruickshank performed anterior cervical
fusions C5 , through'-C7. On-May 3 , 1979 he noted stable alignment
of the cervical spine at C5-6 and C6-7 following surgery, -noting,
at that time considerable degenerative disc disease at the-C3-4
level. June.9, 1979 x-rays revealed satisfactory healing of the
anterior fusion. However, limited range of mobility was observed
above 'the C4-5 level with chronic degenerative changes and, C3-4
disc space narrowing.

m

Although claimant was released for work as of June 18, 1979,
claimant-consulted Dr. Gordon McComb on June .18 and again'saw Dr.
Cruickshank on June 21, 1979. Claimant complained of continuing
left shoulder pain radiating into the left arm. Dr.- McComb re
ported that claimant had attempted to return to work on June 18,
but that he was ’unable to -work because pain between his shoulder
blades, especially on the left-, was more or less • constant.

Physical therapy brought spme temporary relief and was con
tinued through August with an' injection, for pain on the last day
of July. In mid- eptember, claimant was tried on transcutaneous
electric nerve stimulation; by late  eptember he was doing bet
ter. In .October,, however, the .left arm. pain ’ returned and his head
continued .to be tilted.- Time loss from July 5, 1979 through No
vember 13, 1979 was-.authorized by Dr. McComb who confirmed that 
the claimant's problems were job related. X-rays taken on Decem
ber 17, 1979 showed fusion of a major part of the anterior por
tions of C5, C6 ,and C7 as well as'a slight-narrowing of the inter
vertebral space at C3-4. '.Dr. Kurt  traube, the radiologist,
stated that -the narrowing of the intervertebral space-was conceiv
ably related to trauma 'and/or surgery.

Applying the Depa.rtment' s rules adopted in 1980 which, govern
rating..of claimant's.disability, the Board finds that the claim
ant's total unscheduled impairment is 20%, computed as follows;

Fusion is 3 cervical discs (C-5
through C-7) including expected • ' ,
limitation of motion at those
levels.............. .................. .7%

Disabling pain associated with the 
claimant's shoulder ................ 10%

17%

Combined with a narrowing of the
intervertebral space between C3 and 
C4, including further limitation of
motion on'extension........... ...... 3%

-83- 19%

On 
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with 1.imi tat1on ot -lateral 
flexion, ·10% (with 30° flexion re-·. 

tained) rel"ated to C3 and C4. :- • ••••• ' .. · ••••••••••• 1% 

·T.otal unscheduled impairment ..• ~ .••••..••..•..... ; ..• 20%. • 
. . ,_ . . . 

Cons~deii~g the o~~e~- factors in th~ rules, th~-Board ~om
pu tes claimant '.s to.ta_l unscheduled di sabi 1 i ty a.s fol low~: 

' ' 

-Impairment .. ~ ........................ .-.... +20 

Age ...... ~ •.• · ...•••.. .;.; .. ~ .... _.· .. -..•.... +10 

Work Experienc~ •• ~ .•. ; ••.• · ••.• · ....•. : • • -0-

Ad apt ab i l i t y { 1 i g ht t, o 1 i g ht) •..• ~ .• ·~ • - O -
. . 

Emoti6nai .••••..•...•....••.... · •. ·.~••· -0~ 

Labor Market; •... ·~-~.· ••.........••• ~:~. -0-

Mental Capacity ••.•.•.. ·.: ......•.•..... -0-

. . . . ' - .. . ' 

Ed _u ca t 1 on ~ ••. • .• • ~ ••••••••.•. • .• · •••• : • • . • • -10 

The factor~ above are combin~d,. not ~dded, f6r a to~~l rating of 

32% which must then· be· offset· by the cl'.aimant 's education level, a 

mitigating. facto·r wh-ich equals a -10 rating. - The 32 point rating 

is multiplied.by .10 ·(t.he mitigation factor), and the result, 3.2, 

is then subtracted fro~· the 32 poi~ts· for a resulting dis~bility 

rating of 28. 8%. · OAR 436-65,-60L' By rounding that· figure· to the 

nearest. five p·er'cent,. the result produced is 30% unscheduled dis-

ability, the same result. as the Referee reac'hed. · 

. The Board c;:onclude~ from the _foregoing that cJ.a•imant is en-

titled to an aw~rd of 30% unscheduled di~ability for loss bf earn

ing capacity due to di~ability of the 0pper back. 

ORDER 

The Referee's order dated July 29, 1980 is-affirmed. 

Concurring Opinion by Board Member G~orge Lewis: 

I concur with the majority_ decision on the extent of the 

claimant's disability. I do not agree, ~owever, with the method 

used by thi majority in evaluating that· extent. The maiority 

applies department._rule·s governing the·method for cietermining 

extent of disabili~y which.did not b~cq~e=effective until April 1, 
19 so·. 

Retroactive ap~lication of law--whether enacted by ru!e _or 

statute--which affects subitantive rights or the obligation of 

contracts is prohibit~d by law. Administrative rules may be 

appl.1ed retroactively cinly where they do not affect ·t,he s·ubstan-

. tive rights of ·.the parties. In cases where the extent ·of dis:-· 

ability is at issue, I b~lie~~ the rul~s do atfect substantive 

rights and ar~ inconsistent with law,. for the reas6ns expressed 

my dissent in Dennis Gardner," WCB Case No. 79-04289 (June 30, 
1981). 
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uomoinea witn limitation ot -lateral . •
flexion, "10% {with 30° flexion re
tained) rerated to C3 and C4..-..... .............. 1;%

, '■ Total-unscheduled impairment............ -......... 20%.-
Considering the other factors in the rules,,the■Board com-

putes claimant's total unscheduled disability as follows;

■ • Impairment.........................■'.... +20

Age. ...... +10

Work Experience. ............. . -0- '

Adaptability (light to light)......,’.. -0-

Emotional........... •........... -0-

Labor Mar ket ......... ;. -0-

Mental Capacity.... ................... -O-

Education^ . ..... ’......'.......... -10

The factors above are combined,, not added, for a total rating of
32% which must then-be offsef by the claimant's education level, a
mitigating, factor which equals a -10 rating.- The 32; point rating
is multiplied by .10 (the mitigation factor), and the result, 3.2,
is then subtracted from the 32 points' for a resulting disability
rating of 28.8%.- OAR 436-65-601.’ By rounding that ‘ figure■to the
nearest- five percent,, the result produced is 30% unscheduled dis
ability, the same result- as the Referee reached. ■ ■ ’

The Board concludes from the .foregoing that claimant is’ en
titled to an award of 30% unscheduled disability for loss of earn
ing capacity due to disability of the upper back.

ORDER ■
The Referee's order dated July 29, 1980 is-affirmed.

Concurring Opinion by Board Member George Lewis:

I concur with the majority, decision on the extent of the
claimant's disability. I do not agree, however, with the method
-used by the majority in evaluating that'extent. The majority
applies department, .rule's governing the method for determining
extent of disability which did not become'effective until April 1,
1980’. '

m

m

Retroactive’application of law--whether enacted by rule or
statute--which affects substantive rights or the obligation of
contracts is prohibit.ed by law. Administrative rules may be
applied retroactively only where they do not affect -the substan
tive rights of-.the parties. In cases where the extent-of disr'
ability is at issue, I believe the rules do affect substantive
rights and are .inconsistent with law,- for the reasons expressed in
my dissent in Dennis Gardner, WCB Case No. 79-04289 (June 30,

• -84-
m
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STANLEY WADLEY,-Claimant 
Alan B. Holmes, Claimant 1 s Attorney 
SAIF Corp Legal, Defense Attorney 
Request for Review by Claimant 

WCB 80-07492 
July 17, 1981 

Reyiewed by Board Members McCallister:and Lewis. 

The claimant seeks Board review of Referee Johnson's order 
which affirmed the SAIF Corporation's denial of claimant's 
aggravation claim for his low back condition. · 

The Board affirms and adopts the order of ihe Referee. 

ORDER 

The Referee's order dated January 30, 1981 is ~£firmed. 

IONA MATHEWS, Claimant 
Evohl Malagon, Claimant 1 s Attorney 
Foss, Whitty & Roess, Defense Attorneys 
Request for Review by SAIF 

WCB 80-06675 
July ~21, 1981 

Reviewed b~ Board Members McCallister and Lewis. 

The SAIF c6rpora~ion seeks Board re~iew of Referee Baker's 
order which ordered it to pay forthwith the medical service 
expenses in question notwithstanding pending review. The issue 1n 
this case arose from the 1979 amendment to ORS 656.313. 

The.Board affirms and adopts the order of th~ Referee. See 
Robert.Condon, WCB Case No. 80-05218 (March 26, 1981). 

ORDER 

The Referee's order dated February 23, 1981 is affirmed. • 

CAROLS. ULNESS, Claimant 
Hays Patrick Lavis, Claimant 1 s Attorney 
Ridgway Folej, Jr., Defense Attorney 
Request for Review by Claimant 

WCB 79-02634 & 79-07106 
July 21, 1981 

Reviewed by Boarq Members Mccallister and Lewis. 

Claimant· se~ks Board ·review of Referee ·st.· Martin's order 
which affirmed the denials of claimant 1 s accidental injury and 
occupational.disease claims. 

The Board affirms and adopts the order oft~~ Referee. 

ORDER 

The ·Referee.'s order dated D~cember 10, 1980 is affirmed. 
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STANLEY WADLEY, Cla mant
Alan B. Holmes, Cla mant's Attorney
SAIF Corp Legal, Defense Attorney
Request for Rev ew by Cla mant

WCB 80-07492
July 17, 1981

Reviewed by Board Members McCallister-and Lewis,

The claimant seeks-. Board review of Referee Johnson's order
which affirmed the  AIF Corporation's denial of claimant's
aggravation claim for his low back -condition.

The Board affirms and adopts the.order of the Referee.

-ORDER

The Referee’s order dated January 30, 1981 is affirmed.

IONA MATHEWS, Cla mantEvohl Malagon, Cla mant's Attorney
Foss, Wh tty & Roess, Defense Attorneys
Request for Rev ew by SAIF

WCB 80-06675
July^21, 1981

Reviewed by Board Members McCallister and Lewis.

The  AIF Corporation seeks Board review of Referee Baker's
order which ordered it to pay forthwith the medical service
expenses in question notwithstanding pending review. The issue in
this case arose from the 1979 amendment to OR 656.313.

The.Board affirms and adopts the order of the Referee.  ee
Robert.Condon,. WCB Case'No. 80-05218 {March 26 , 1981).

. ., ■ ORDER
The Referee's order dated February 23, 1981 is affirmed. ♦

CAROL S. ULNESS, Cla mantHays Patr ck Lav s, Cla mant's Attorney
R dgwayToley, Jr., Defense Attorney
Request for Rev ew by Cla mant

WCB 79-02634 & 79-07106
July 21, 1981

Reviewed by Board Members McCallister and I,ewis.

Claimant seeks Board 'review of Referee  t. Martin's order
which affirmed the denials of claimant's accidental injury and
occupational.disease claims.

The Board affirms and adopts the order of the Referee,

ORDER
The Referee's order dated December 10, 1980 is affirmed.
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C. ·GATEWOOD, Claimant 
.Peter ~ansen,. Claimant's Attorney. 
Paul L. Roess, Defense Attorney · 
Request for Revi"ew _by SAIF 

WCB 80-069$9 
Jul)'.. 23, 1981 

The Board's ·o~aer on Review dated July 6, 1981 inadvertently 
omitted a provision for attorney's fee for claimant·'s atto0ney for 
prevailing at the :Board r~view. That order is amended to i~ciude 
the following: 

Claimant's attorney is granted the sum.of $400 for. his 
services at this Board review, payable by the SAIF Corporation. 

IT IS SO ORDERED. 

GARY M~ HALL, Claimant 
Jerry Brown, Claimant's Attorney 
SAIF Corp Legal ,·Defense Attorney 
Request for Review by-SAIF 

WCB 80-10652 
July 23, 1981 

Reviewed by Board Members McCallister and Lewis. 

The SAIF-Corporation seeks Board review of Referee Danner's 
order which reopened clairnant•i cl.~im on the ground~of premature 
closure and ordeied a penalty for ~he carrier's· unreasonable 
termination of compensation. 

The Board affirms and adopts the 9rder of the Referee. 

OfWER 

The Referee's order dated January 12, 1981-is affirmed. 

Claimant 1 i attorney is granted $750 for his services it this 
Board review, payable by the SAIF Corporation. 

LEO A. HALL, Claimant 
John OeWenter, Claimant's Attorney 
SAIF Corp Legal. Defense Attorn~y 
Own Motion Determination 

· Own Motion 81-0144M 
-July 2~, 1981 . 

·claimant was involved in a compensable accident May 12, 1966. 
The principal consequence was an injury to his left hip. Over the 
years since that irijur~ claimant has had four ope~ations: Total 
hip replacement; _two subseguerit revisions of the hip replacement; 
and vascular _surgery.n~cessitated by ihe.hip surgery. 

This claim has_·been reopened and closed several times, most 
recently closed by our Owri Motion Determinatiori issued Decembe~ • 
30, 1974. ·Claimant's awards by virtue of· these prior actions to-

_ tal 60% loss of use of his left leg and 20% unscheduled disability. 
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The Board's Order on Review
omitted a provision for attorney
prevailing at the 'Board review,
the following:

ROZELLA C. GATEWOOD, Cla mant
Peter Hansen,. Cla mant's Attorney .
Paul L. Roess, Defense Attorney
Request for Rev ew by SAIF

WCB 80-06989
July 23, 1981

dated July 6, 1981 inadvertently
s fee for claimant's attorney for
That order is amended to include

Claimant's attorney is granted the sumof $400 for his
services at this Board review, payable by the  AIF Corporation.

IT I  O ORDERED.

GARY M. HALL, Cla mant WCB 80-10652
Jerry Brown, Cla mant's Attorney July 23, 1981
SAIF Corp LegalDefense Attorney
Request for Rev ew by SAIF ,

Reviewed by Board Members McCallister and Lewis.

The  AIF Corporation seeks Board review of Referee Danner's
order which reopened claimant's claim on the ground-of premature
closure and ordered a penalty for the carrier's- unreasonable
termination of compensation.

The Board affirms and' adopts the order of the Referee.

ORDER

The Referee's order dated January 12, 1981-is affirmed._

Claimant's attorney is granted $750 for his services at- this 
Board review, payable by the  AIF Corporation,

LEO A. HALL, Cla mantJohn DeWenter, Cla mant's Attorney
SAIF Corp Legal, Defense Attorney
Own Mot on Determ nat on

Own Mot on 81-0144M
-July 23, 1981

'Claimant was involved in a compensable accident May 12, 1966.
The principal consequence was -an injury to his left hip. Over the
years since that injury claimant has had four operations: Total
hip replacement; two subsequent revisions of the hip replacement;
and vascular surgery .necessitated by the hip surgery.

This claim has been reopened and closed several times, most
recently closed by our Own Motion Determination issued December •
30, 1974. Claimant's awards by virtue of these prior actions to
tal 60% loss of use of his left leg and 20% unscheduled disability
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-The SAIF Corporation voluntarily reopened the claim on August 
19, 1977 for performance of some of the operations d~scribed 
above. The claim has now been submitted for Glosure, and it is 
the recommendation of .the Evaluation Division of the Workers' Com
pensation Department·that claimant be granted compensation for 
temper ary total d isabi 1 i ty from August .2, 19-77 to Apr i 1 13, 1981, 
l~ss-time worked, and additional award of 30% loss of use of the 
·left leg. We agree ~ith the recommendation rega~ding temporary 
total disability but-disagree with the recommendation regarding 
permanent partial. disability. 

Claimant •is on the bot~erline 6f permanent total disability. 
He is limited t"o the most se·dentary work with limitations of no 
lifting ovei· ten p6unds, no repetitive ~quatting, bending, stoop
ing, twisting, not prolonged walking or standing. Claimant is 53 
years old with a tenth grade education. His work experien~e i~ 
almost exclusively in the construction trade from which'·he is now 
completely.precluded. Claimant, on his own, recently found a job 
as an auto parts man but wa~ force~ to quit because the job in-
volved too much walking. · 

All that keeps claiman_t from now being permanently and to
tally disabled ii an. extra6rdinary mo~ivatioD to return to work~ 
As a·very recent (June 5, 1981) report from a'private vocational 
rehabilitation specialist puts it: Claimant "is strongly commit
ted to .returning ·to work ••• His combined· skill level ·and motivation 
should qualify him for re-empioyment ·within a reasonable amount of 
time. His motivatibn level is refresh~hg ind-motivating to me." 
The Board iikewise finds claimant's commitment to returning to 
work refreshing and impressive •. 

But even ·t~e most supreme commitment can only go so far in 
overcoming claimant's obvious and significant physical impairment. 
We conclude that claimant's impairment· is gr·eater than his pr•ior 
awards. We conclude·that claimant's disaqility involves both loss 
of use of his left leg which is a scheduled injury and also un
scheduled consegue~ces such as atrophy of the buttocks. · 

Claimant "is entitled to compensation for ·temporary total dis
ability from August 2, 1977 through April 13, 1981, less time . 
worked. tlaimant is awaraea ah additional scheduled award of 20% 
loss of function ·of the left leg. Clai~~nt js awarded in addi
tional unsc}?eduled .award o_f 40% for loss 6f earning capacity. 

Claimant's attorney is granted a sum equal to 25% of the 
increased ~ompensation not to exceed $200. 

IT IS SO ORDERED; 
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The  AIF Corporation voluntarily reopened the claim on August
19, 1977 for performance of some of the operations described
above. The claim has now been submitted for closure, and it is
the recommendation of the Evaluation Division of the Workers' Com
pensation Department■that claimant be granted compensation for
temporary total disability from August ,2, 19-77 to April 13, 1981, 
less-time worked, and additional' award of 30% loss of use- of the 
left leg. We agree with the recommendation regarding temporary
total disability but disagree with the recommendation regarding
permanent partial, disability.

Claimant'is on the borderline of permanent total disability.
He is limited to the most sedentary work with limitations of no
lifting over- ten pounds, no repetitive squatting, bending, stoop
ing, twisting, nor prolonged walking or standing. Claimant is 53
years old with a tenth grade education. His work experience is
almost exclusively in the construction trade from which he is now
completely•precluded. Claimant, on his own, recently found a job
as an auto parts man but was forced to quit because the job in
volved too much walking.

All that keeps claimant from now being permanently and to
tally disabled is an, extraordinary motivation to return to work.
As a very recent (June 5, 1981) report from a'private vocational
rehabilitation specialist puts it: Claimant "is strongly commit
ted to returning to work...His combined skill level and motivation
should qualify him for re-employment within a reasonable amount of
time. His motivation level is refreshing and motivating to me."
The Board likewise finds claimant's commitment to returning to
work refreshing and impressive.

But even the most supreme commitment can only go so far in
overcoming claimant's obvious and significant physical impairment.
We conclude that claimant's impairment is greater than his prior
awards. We conclude'that claimant's disability involves both loss
of use of his left leg which is a scheduled injury and also un
scheduled consequences such as atrophy of the buttocks.

Claimant 'is entitled to compensation for ‘temporary total
ability from August 2, 1977 through April 13, 1981, less time
worked. Claimant is awarded ah additional scheduled award of
loss of function of the left leg. Claimant is awarded an addi
tional unscheduled .award of 40% for loss of earning capacity.

Claimant's attorney is granted a sum equal to 25% of the
increased compensation not to exceed $200,

IT I  O ORDERED.

ais-
20%
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JOHANNESSEN,' Claimant 
Hayes Patrick Lavis, Claimant's Attorney 
SAIF. Corp Legal, Defense Attorney 
Request for Review.by.Claimant· 

- . 

· WCB 80-04596 
July 23, 1981 

Reviewed by Bo~rd Members Barnes and Lewis_., 

The claimant seeks Board review of Referee Mulder's order 
which affirmed the SAIF Corporation's partia1:denial of_ 
compensation for claimant's tension ~eadaches. No briefs· were 
filed. 

The Board affirms and adopt~ the order -of the Referee. 

ORDER 

The Refe~ee's order dated necember t9, 1980 1s affirmed. 

ARLIE H. JO~NS, Cl~imant 
Roger -Weidner, Claimant's Attorney 
Scott M. Kelley, Defense Attorney 
Order Oenying:Approval of Dsiputed Claim Settl~ment 

' . . . 

.WCB 80-08634 
July 23·, 1981 

This case is curr~ntly pending bifoie the Boar~ on claimant 1 ~ 

request foi review of Referee Nichols' ord~r ~f May 5, 198.l 
·upholding the employer's d~niil of a heart att~ck claim. The 
·parties· have sqbmitted a-disputed claim settlement to the Board 
foi approval. Under the terms of this seiti~rnerit, cJaimant' 
releases all his rights _under the Workers' C6mpen~afion Adt tn 
return for.$20,000. A copi'o{ th~ disputed ~laimant settlement is 
attached to .this order~ 

ORS 656.236~1) prohibits ~eleases: -~No release be a worker 
or his beneficiary of any rights under ORS 656.001 to 656.794 is 
valid." There is an exception to this general rule stated i~ -ORS 
656.289(4): 

"Notwithstanding ORS· 656. 236, in any case 
where there is a bona fide dispute· _over ·. 
ccimpen~ability of~ claim, the parties may, 
with the_approv?l of a referee, the board or 
the court, by agiee~ent make such ~ispositi6n 
of the claim-as is considered reasonable." . . 

. . 

There is a dispute between these parties ovdr compensability of 
-this claim. The question is whether it is a hon~ fide dispute· 
~ithin the meaning of·ORS 656.289(4). 

. . 
The parties first suggest that we should interpret "bona fide 

dispute" to mean only a situat1on in which the parties believe in 
good faith. tha~ there. is .a bona fide rtispute. We disagr~e. Such 

--

---

an interpretation of ORS 656.289(4) would indirectly create A 
·compromise-and-rel~ase, which is allowed by the workers: W 
compensation laws of many states, but expressly prohihited·in· 
Oregon by ORS 656.236(1). Furthermore, in'ORS 656.289(4) th~ 
legi~lature has expressly require~ approval of a disput~d clpim. 
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6ERD JOHANNESSEN, Cla mant
Hayes Patr ck Lav s, Cla mant's Attorney
SAIF. Corp Legal, Defense Attorney
Request for Rev ew.by Cla mant

WCB 80-04596
July 23, 1981

Reviewed by Board Members Barnes and Lewis>:

The claimant seeks Board review of Referee Mulder's order
which affirmed the  AIF Corporation's partial denial of
compensation for claimant's tension headaches. No briefs' were
filed.

The Board affirms,and adopts the order of the Referee.

ORDER
The Referee's order dated 'December l9, 1980 is affirmed.

ARLIE H. JOHNS, Cla mant
Roger We dner. Cla mant's Attorney
Scott M. Kelley, Defense AttorneyOrder Deny ng.'Approval of Ds puted Cla m Settlement

WCB 80-08634
July 23, 1981

This case is currently pending before the Board on claimant's
request for review of Referee Nichols' order of May 5, 1981 
upholding the employer's denial of a heart attack claim. The
parties have submitted adisputed claim settlement to the Board
for approval. Under the terms of this settlement, c,laimant‘
releases all his rights under the Workers' Compensation Act in
return for.$20,000. A copy'of the disputed claimant settlement is
attached to this order.

OR 656.236(1) prohibits releases: "No release be a v;orker
or his beneficiary of any rights under OR 656.001 to 656.794 is
valid," There is an exception to this general rule stated in 'OR 
656.289 (4) :

"Notwithstanding OR ' 656.236, in any case -•
where there is a bona fide dispute' over 
compensability of a claim, the parties may, 
with the approval of a referee, the board or
the court, by agreement make such disposition
of the claim as is considered reasonable."

There is a dispute between these parties over compensability of
this claim. The question is whether it is a bona fide dispute'
within the meaning of-OR 656.289(4).

The parties first suggest that we should interpret "bona fide
dispute" to mean only a situation in which the parties believe in
good faith, that' there, is .a bona fide dispute. We disagree.  uch
an interpretation of OR 656.289 (4) v/ould indirectly create
compromise-and-release, which is allowed by the workers.'
compensation laws of many states, but expressly prohibited‘in
Oregon by OR 656.236(1). Furthermore, in'OR 656.289(4) the
legislature has expressly required approval of a disputed claim,

88

m
- -



        
        

          
        

          
      

        
         
           
        

        
          
           

         
        

          
        
        

         
           

         
        

 

            
         

           
          
          

           
        

         
        
        

           
         

         
           

           
            

          
          

            
  

        
         

             
            

      

   

-

. ; \ ~ 

settlement. That-statute could be interpreted to mean that 
approval is limited to the-question of reasonablen~ss. However, 
we conclude given the general prohibition on releases, that the 
legislature must ha~e intended that the approving authority 
~xercises its own _independent judgment ab6ut whether a bona fide 
dispute over compensability exists between the parties. 

Against.that background, we turn to the specifics of this 
case. The claimant's case to establish the compensabj_lity of his 
heart attack was -based on the favorable medical opinion of Dr. 
Boicourt. However, Dr. Boicourt·~s opinion was expressly and
significantly qualified by assuming the acc~racy bf several 
details in claimant's history aboui his symptoms and events at 
work. The d·efense zeroed in on the accuracy of the history 
claimant g~ve Dr. Boicourt. The Referee noted discrepancies in 
the claimant's history in various medical reports, differencei 
between those repbrts and claimant's testimony at the hearinq and 
conflicts between claimant•~· testimony and that 6f sev~ral -
co-workers about the events at work. The Referee· concluded: 

·"There are enough questions rai~ed- by the possible changes in the 
history of this ·in~ident to make Dr.· Boicourt's opipion less than 
a reasonable medical probab"ility. 11 In context, we interpret this 
to mean that the Referee rejected claimant's contentions on 
credibility grounds~ · 

A bona fide dispute, as we understand it, means _there is some 
legal and/or factual basis for each party's position. Stated 
differently, a bona fide dispute is one in which.a jury question 
would be presented if tried-in the judicial system and neither 
par.ty would be entitled to judgment as a matter of law. 

There was a jury question in this case before it was 
submitted to the Refere~: Whether to believe claimant's version 
of the events at work despiti prior inconsistent ~tatements and 
contrary testimony. The Referee· h~s, however, now resolved that 
question on credibility grounds. It is theoretically possible 
that this Board. on de .nova review could make a contrary 
credibility findini; it is theoretically po~sible that the Court 
of Appeals. on subsequent judicial review could make a contrary 
credibility finding. But it is the policy of this Board to defer 
to a Referee's aisessment of credibility in a case like this ~n~. 
also the policy of the Court of Appeals, as we understand it. 
Moreover, and most iniportantly, there would have to be some 
significant basis in the record for a credibility finding contrary 
to that of the Referee. The parties have not identified any such 
basis in the record. 

We conclude that, regardless of the long-shot theoretical 
possibilities of what·might happen upon future.Board or judicial 
revie~ of this case, there is not now a bona fide dispute between 
the parties-within the meaning of ORS 656.289(4). The parties 1 

disputed claim settlement will not be approved. 

IT IS SO ORDERED. 
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settlement. That statute could be interpreted to mean that 
approval is limited to thequestion of reasonableness. However,
we conclude given the general prohibition on releases, that the
legislature must have intended that the approving authority
exercises its own independent judgment about whether a bona fide
dispute over compensability exists between the parties.

Against,that background, we turn to the specifics of this 
case. The claimant's case to establish the compensability of his 
heart attack was based on the favorable medical opinion of Dr.
Boicourt. However, Dr. Boicourt'-s opinion was expressly and-
significantly qualified by assuming the accuracy of several
details in claimant's history about his symptoms and events at
work. The defense zeroed in on the accuracy of the history
claimant gave Dr. Boicourt. The Referee noted discrepancies in
the claimant's history in various medical reports, differences
between those reports and claimant's testimony at the hearing and.
conflicts between claimant's testimony and that of several
co-workers about the events at work. The Referee concluded;
"There are enough questions raised- by the possible changes in the 
history of this incident to make Dr.’ Boicourt's opinion less than
a reasonable medical probability." In context, we interpret this
to mean that the'Referee rejected claimant's contentions on
credibility grounds.

A bona fide dispute, as we understand it, means .there is some
legal and/or factual basis for each party's position.  tated
differently, a bona fide dispute is one in which.a jury question
would be presented if tried-in the judicial system and neither
party would be entitled to judgment as a matter of law.

There was a jury question in this case before it was
submitted to the Referee: Whether to believe claimant's version
of the events at work despite prior inconsistent statements and 
contrary testimony. The Referee'has, however, now resolved that
question on credibility grounds. I-t is theoretically possible
that this Board on de .novo review could make a contrary
credibility finding; it is theoretically possible that the Court
of Appeals, on subsequent judicial review Could make a contrary
credibility finding. But it-is the policy of this Board to defer
to a Referee's assessment of credibility in a case like this and 
also the policy of the Court of Appeals, as we understand it.
Moreover, and most importantly, there would have to be some
significant basis in the record for a credibility finding contrary
to that -of the Referee. The parties have not identified any such
basis in.the record.

We conclude that, regardless of the long-shot theoretical
possibilities of whatmight happen upon future Board or judicial
review of this case, there is not now a bona fide dispute between
the parties within the meaning of OR 656.289 (4). The parties'
disputed claim settlement will not be approved.

IT I  O ORDERED
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B. MILUGAN, Employer. 
Michael Brian, Attorney 
SAIF Corp Legal, Attorney 
Request for Review by Employer 

-WCB 78-02484 
July 23, 1981 

Reviewed-by Board Members McCallister and Lewis. 

The ernplojer seeks Board review of Referee'Nichols' order 
which affirmed and approved the Proposed and Fina~ Order·of· the 
Workers 1 Compensation Department issued February 27, 1978 whi~h 
found employer was non-complying. 

The Board affirms· and adopts the· o'rdef' of the Referee. 

ORDER 

The Refere~'s order dated"October 27, 1980 is affirmed. 

ROBERT J~ ROOK, Claimant. 
Neal Buchanan, Claimant's Attorney 
John Klar. Defense Attorney · 
SAIF Corp Legal, Defense Attorney 
Request for.Review bv Emplover 

Review·ea by the Board en bane. 
. . 

WCB 80-06335 
July 23, 1981 

The employer, through its carrier, EBI, seeks Board review of 
Referee James' order which r~manded claimarit's claim to it for· 
acceptance and payment of benefits as provided by law. 

The Board affirrns·and adopts the order of the Referee. 

ORDER 

The Referee's order. dated December 30, 1980 is affirmed. 

NORMAN SNYDER, Claimant 
Jerry. Gastineau, Claimant's Attorney 
Daryll Klein, Defense Attorney · 
Request for Review by Claimant 

Reviewed by Board Members McCallister 

WCB 80-05765 
July 23, 1981 

and Lewis. 

The claimant seeks Board review of Referee seifert 1 s order· 
which affirmed the denial of temporary total disability henefits 
for the ~eriod of November 27, 1979 through December 4, 1979, June 
16, 1980 through June 24, 1980, and July 5, 1980 through July 13, 
1980. Claimant-also contended penalties were.due for unreasonable 
handling of medical bills. 

The Board affirms and adopts the order of the Referee. 

ORDER 

Th~ R~feree 1 s order dated:January 8, _1981 is affirmeci. 
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-ORLEY B. MILLIGAN, Employer -WCB 78-02484
M chael Br an, Attorney July 23, 1981
SAIF Corp Legal, Attorney
Request for Rev ew by Employer

Reviewed'by Board Members McCallister and Lewis.

The employer seeks Board review of Referee’Nichols' order
which affirmed and approved the Proposed and Final* Order ■ of' the 
Workers' Compensation Department issued February 27, 1978 which
found employer was non-complying.

The Board affirms and adopts the' order- of the Referee.

ORDER
The Refere'e's order dated'October 27 , 1980 is affirmed.

WCB 80-06335
July 23. 1981ROBERT J. ROOK, Cla mant

Neal Buchanan, Cla mant's Attorney
John Klor, Defense Attorney ■
SAIF Corp Legal, Defense Attorney
Request for.Rev ew bv Emplover

Reviewed by the Board en banc.

The employer, through its carrier, EBI, seeks Board review of
■Referee James' order which remanded claimant's claim to it for' 
acceptance and payment of benefits as provided by law.

The Board affirms'and adopts the order of the Referee.
ORDER ' .

The Referee's order- dated December 30, 1980 is affirmed.

WCB 80-05765
July 23, 1981NORMAN SNYDER, Cla mant

Jerry. Gast neau, Cla mant's Attorney
Daryll Kle n, Defense Attorney
Request for Rev ew by Cla mant

Reviewed by Board Members McCallister and Lewis.

The claimant seeks Board review of Referee  eifert's order
which affirmed the denial of temporary total disability benefits
for the period of November 27, 1979 through December 4, 1979, June
16, 1980 through June 24, 1980, and July 5, 1980 through July 13,
1980. Claimant-also contended penalties were.due for unreasonable
handling of medical bills.

The Board affirms and adopts the order of the Referee.

ORDER

The Referee's order dated.-Janua ry 8,.1961 is affirmed.
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BEVERLY WALSH, C1aimant 
John McLeod;Claimant's Attorney 
Lang, Klein et al, Defense Attorneys 
Request for REview by Claimant 

WCB·B0-00865 
July 23, 1981 

Reviewed by Board· Members Mccallister and Lewis. 

The claimant. seeks Board review of Referee Mulder's order 
which affirmed the carrier's denial of her a~gravition claim. 

The Board affirm~ and ado~ts the order of the· Referee. 

ORDER. 

The Referee's order dated December 19, 1980 is affirmed. 

GEORGES. WINSLOW, Claimant 
Dan O'Leary, Claimant's Attorney 
Bruce Posey, Defense Attorney. 
Request for Review by Employer 

WCB 80-00194 
July 23, 1981 

Review~d by _Board Members Barn~s and McCallister. 

The employer seeks Board review of Referee Leahy 1 s order 
which remanded claimant's clai.rn to it f~r acceptance and payment 
of compenia~ion to which claimant is entitled. 

The Board affirms and adopts the order of the Referee. 

ORDER 

The Referee's order dated December 16, 1980 is• affirmed. 

Claimant's attorney is granted the sum of $650 for his 
services at this Board review, payable by the employer/carrier. 

GERI BENNETT, Claimant 
Mike Ratliff~ Claimant's Attor·ney 
Daryll Klein, Defense Attorney 
Request for Review by Claimant 

WCB 80-05125 
July 24, 1981 

Reviewed by Boa!d Members McCallister and Lewis. 

The claimant seeks Board review of Referee Braver~an 1 s order 
which (1) affirmed ·the denial of claimant's lower ha.ck aggravation· 
claim: with medical benefits ·pursuant· to ORS 656.245 to be 
provided to claimant on an as-needed basis; and (2) denied 
claimant's contention that she suffered an upper back and right 
shoulder injury connected to her industrial accident of June 26, 
1979. 

The Board affirms and adopts the order of the Referee. 

ORDER 

The -Referee's order dated Janua_ry 30, 1981 is affirmed. 
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BEVERLY WALSH, Cla mantJohn McLeod, Cla mant's Attorney July 23,, 19B1
Lang, Kle n et al, Defense Attorneys
Request for REv ew by Cla mant

Reviewed by Board Members McCallister and Lewis.

The claimant, seeks Board review of Referee Mulder's order
which affirmed the carrier's denial of her aggravation claim.

The Board affirms, and adopts the order of the- Referee.

ORDER',

The Referee's order dated December 19, 1980 is affirmed.
GEORGE S. WINSLOW, Cla mant
Dan O'Leary, Cla mant's Attorney
Bruce Posey, Defense Attorney.Request for Rev ew by Employer

WCB 80-00194
July 23, 1981

■Reviewed by Board Members Barnes and McCallister.
The employer seeks Board review of Referee Leahy's order

which remanded claimant's claim to it for acceptance and payment
of compensation to which claimant is entitled.

The Board affirms and adopts the order, of the Referee.

ORDER
The Referee's order dated December 16, 1980 is affirmed.

Claimant's attorney is granted the sum of $650 for his^
services at this Board review, payable by the employer/carrier.

GERI BENNETT, Cla mantM ke Ratl ff, Cla mant's Attorney
Daryl 1 Kle n, Defense AttorneyRequest for Rev ew by Cla mant

WCB 80-05125July 24, 1981

Reviewed by Board Members McCallister and Lewis.

The claimant seeks Board review of Referee Brayerman’s order
which ,{1) affirmed the denial of claimant's lower back aggravation
claim; with medical benefits pursuant to OR 656.245 to be
provided to claimant on an as-needed basis; and (2) denied
claimant's contention that she suffered an upper back and right
shoulder injury connected to her industrial accident of June 26,
1979.

The Board affirms and adopts the order of the Referee.

ORDER
The ’Referee's order dated January 30, 1981 is affirmed.
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E. BROWNE •. Claimant 
Samuel Imperati, Claimant's Attorney 
SAIF Corp Legal, Defense Attorney 
Request.for REview by Claimant 

WCB 80-00878 
July' 24, 1981 

R~viewed by Board ·Members McCallister and Lewi~~ 

The claimant 'se~ks Board review of Referee Mulder's order 

which affirmed SAIF's deni~l of benefits dated january 24, 1980 

and denied the request for penal ties a n·a attorney fees. Cl a \man t 

contends that he has proven his aggravation claim, or .in the 

alternative, the issue.of extent of permanent partial disability. 

The Board affirms and adopts the order of the Referee. 

ORDER 
' ' 

The Referee's order dated-November 14, 1980_ is affirmecl.' 

ROBERT DONAIS, Claimant 
Richard Sly, Claimant's Attorney 
Steven Reinisch, Defense Attorney 
Request for REview by Employer · 

WCB 80-01637 
July 24, 1981 

Reviewed by Board Members McCallister and Lewis. 

The employer .seeks· Board review of Referee Pferdner's order 

which remanded claimant's claim for aggravation to it for accept

ance and payment of compensation to which he is entitled. The 

employer tontends that claimant has £ailed to show that his 1974 

compensable condition has become aggravated. 

We concur with the findings an~ conclusions reachid by the 

Referee. We conclude the clai~ant has proven his injury related 

condition has worsened since the last arrangement of compensaiion. 

We further conclude the claimant has failed to prove an. entitle

ment to temporary total disability. Not one doctor's report auth

orized payment of time loss beDefits; in fact, several reports 

indicated that claimant was working. Claimant is not entitled to 

compensation for temporary total disability, but his claim will,be 

closed under ORS 656.268. 

ORDER 

The Referee 1 s order dated December 24, 1980 is affirmed. 

Claimant's attorney is gianted the sum of $350 for his 

services 'at this Board review, payabie by the employer/cirriei. 
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FREDERICK E. BROWNE,.Cla mant
Samuel Imperat , Cla mant's Attorney
SAIF Corp Legal, Defense Attorney
Request.for REv ew by Cla mant

WCB 80-00878
July’24, 1981

Reviewed by Board'Members McCallister and Lewis'.

The claimant seeks Board review of Referee Mulder's order
which affirmed  AIF's denial of benefits dated January 24, 1980 
and denied the,request for penalties and attorney fees. Claimant
contends that he has proven his aggravation claim, or .in the 
alternative, the issue of extent- of permanent partial disability.

The Board affirms and adopts the order of the Referee.

ORDER
The Referee's order dated-November 14, 1980 is affirmed'.'

ROBERT DONAIS, Cla mant
R chard Sly, Cla mant's Attorney
Steven Re n sch, Defense Attorney
Request for REv ew by Employer

WCB 80-01637
July 24, 1981

Reviewed by Board Members McCallister and Lewis.

The employer seeks'Board review of Referee Pferdner's order
which remanded claimant's claim for aggravation to it for accept
ance and payment of compensation to which he is entitled. The
employer contends that claimant has failed to show that his 19.74
compensable condition has become aggravated.

We concur with the findings and conclusions reached by the 
Referee. We conclude the claimant has proven his injury related
condition has worsened since the last arrangement of compensation.
We further conclude the claimant has failed to prove an. entitle
ment to temporary total disability. Not onedoctor's report auth
orized payment of time loss benefits; in fact, several reports
indicated that claimant was working. Claimant is not entitled to
compensation for temporary total disability, but his claim will,be
closed under OR '656.268.

ORDER

The Referee's order dated December 24, 1980 is affirmed.

Claimant's attorney is granted the sum of $350 for his 
services 'at this Board review, payable by the employer/carrier.
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LORNE R. DREIER, Claimant 
George Goodman, Attorney 
Request for Review by Claimant 

WCB 80-08504 
July 24, 1981 

Reviewed by Board Members Mccallister and Lewis. 

The claimant seeks Board review of Referee Pferdner's order 
which faun~ he was not entitled to chiropractic care with the 
physician of his choice outside the state of Oregon. 

The Board affirms and adopts the order of the Referee. 

ORDER 

The Referee's order. dated December 18, 1980 is affirmed. 

GEORGE A. EVERTS, Claimant 
Robert L. Engle, Claimant's Attorney 
SAIF Corp Legal, Defense Attorney 
Order on Remand 

WCB 79-10988 
July 24, 1981 

The Court of Appeals issued its opihion 1n the above entitled 
matter on April 27, 1981 and reversed the holding of the Referee 
and the Board ~nd fo~rid that·claimant's high blood pressure 
condition .was compensable. 

By a Judgment and Mandate of July· 2, 1981 the Court of 
Appeals reversed and remanded the cause based ori its opinion. 

The denial of the SAIF for responsibility of claimant's 
hypertension condition is reversed, and the claim is remanned to 
the SAIF for acceptance and payment 6£ compensation as required by 
law until closure is authorized pursuant to ORS 656.268. 

Claimant's attorney is entitl~d to·a fee for services 
rendered at the hearings and Board levels, assuming such has not 
already b~en allowed by the Court of ·Appeals. We will consider 

. this issue on motion of claim~nt's attorney. 

IT IS SO ORDERED. 

JOHN M. HANSELMAN,· Claimant 
Jan Baisch, C1ai~ant 1 s Atiorney 
Leslie Mackenzi~, Defense Attorney 
Order of Dismissal· 

·wcs ao-06418 
July 24, 1981 

· A_ reque~~ .for revi~w, having been· duly filed with the 
Workers' Comp$nsation Board in the above-entitled matter by the 
employer, and said request ·for review now having been withdrawn, 

IT 
pending 
Referee 

. . . 

IS THEREFORE ORDERED that the request for review now 
before the Board is hereby dismissed and ~he order of 
ii final by operation.of law. 
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LORNE R. DREIER, Cla mant
George Goodman, Attorney
Request for Rev ew by Cla mant

WCB 80-08504
July 24, 1981

Reviewed by Board Members McCallister and Lewis.

The claimant seeks Board review of Referee Pferdner's order
which found he was not entitled to chiropractic care with the 
physician of,his choice outside the state of Oregon.

The Board affirms and adopts the order of the Referee.

ORDER

The Referee's order.dated December 18, 1980 is affirmed.

GEORGE A. EVERTS, Cla mant '
Robert L. Engle, Cla mant's Attorney
SAIF Corp Legal, Defense Attorney
Order on Remand

WCB 79-10988
July 24, 1981

The Court of Appeals issued its opinion in the above entitled
matter on April 27, 1981 and reversed the holding of the Referee
and the Board and-found that'claimant's high blood pressure
condition was compensable.

By a Judgment and Mandate of July' 2, 1981 the Court of
Appeals reversed and remanded the cause based oh its opinion.

The denial of the  AIF for responsibility of claimant's
hypertension condition is reversed, and the claim is remanded to
the  AIF for acceptance and payment of compensation as required by
law until closure is authorized pursuant to OR 656.268.

Claimant's attorney is entitled to'a fee for services
rendered at the hearings and Board levels, assuming such has not
already been allowed by the Court of Appeals. We will consider
this issue on' motion of claimant's attorney.

IT I  O ORDERED.

JOHN M. HANSELMAN, Cla mant
Jan Ba sch, Cla mant's Attorney
Lesl e Mackenz e, Defense Attorney
Order of D sm ssal

WCB 80-06418
July 24, 1981

A request .for review, having been duly filed with the
Workers' Compensation Board in the above-entitled matter by the 
employer, and said request for review now having been withdrawn,

IT I THEREFORE ORDERED that the request for review now
pending before the Board is hereby dismissed and the order of the 
Referee is final by operation of law.
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0. HERBER, Claimant 
Nahil Meyers, Claimant 1 s Attorney 
SAIF.Corp Legal, Defense Attorney 
Request for Review by Claimant 

WCB 79-09968 
July 24, 1981 

Reviewed by Board ·Members Mccallister and Lewi~. 

Claimant seeks Board review of Refeiee Pferdner 1 s order which 
affirmed the October 22, i979 Determination Orde~ which granted 
claimant no additional compensation above the 10% she had already 
received. 

The Board affirms and adopts the order of the Referee. 

ORDER 

The Referee's order dated December 24, 1980 is affirmed. 
' 

FLETC~ER MITCHELL, Claimant 
Robert Udziela, Claimant 1 s Attorney 
SAIF Corp Legal, Defense Attorney 
Ridgway Foley, Defense Attorney 
Request for Review by Claimant 

WCB 79-b3476 & 79-05455 
July 24, 1981 

Reviewed b1 Board.Members Mccallister and Lewis. 

The claimant seeks Board review of Referee Peterson's order 
which affirmed the Determination Order of J~ne 27, 1978 on the FMC 
claim and amended the Determination Order of April 10, 1979 on the 
Jorgen 1 s claim vac~ting the awa~d of.10% permanent partial 
disability. . 

The Board affirms and adopts the order of the Referee._ 

ORDER 

The Referee's order dated becember 5, 1980 is affirmed. 

WILLIAM T. BROWN, Claimant 
Donald 0. Tarlow, _Claimant's Attorney 
SAIF Corp Legal, Defense- Attorney 
Amended Order on Remand 

WCB 78-02247 
July 28, 1981 

The Board issued an Order on Remand in the above entitled 
matter on July 17, 1981 which g~anted claimant an .award of perman
ent total disabilfty effective the date of ·the ord~r. The Board, 
however, inadvertantly failed to grant claiman~!s attorney a fee. 

Our Order on Remand is hereby corrected to reflect the fol
lowing: 

Claimant's ~ttorney is hereby granted; ~sand for· a reason
able attorney fee. the sum of 25% of the increa~ed compensation 
grante~ by this order, not to exceed the SU~ of s2;soo.oo. 

IT IS SO ORDERED. 
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GERTRUDE 0. HERBER, Cla mant
Nah l Meyers, Cla mant's Attorney
SAIF Corp Legal, Defense Attorney
Request for Rev ew by Cla mant

WCB 79-09968
■July 24, -1981

Reviewed by Board Members McCallister and Lewis'.

Claimant seeks Board review of Referee Pferdner's order which
affirmed the October 22, 1979 Determination Order v/hich granted
claimant no additional compensation above the 10% she had already
received. •

The Board affirms and adopts the order of the'Referee.

ORDER
The Referee's order dated December 24, 1980 is affirmed.

WCB 79-03476 & 79-05455
July 24, 1981

FLETCHER MITCHELL, Cla mant
Robert Udz ela, Cla mant's Attorney
SAIF Corp Legal, Defense Attorney
R dgway Foley, Defense Attorney
Request for Rev ew by Cla mant

Reviewed, by Board.Members McCallister and Lewis.

. The claimant seeks Board review of Referee Peterson's order
which affirmed the Determination Order of June 27, 1978 on the EMC 
claim and amended the Determination Order of-April 10, 1979 on the
Jorgen’s claim vacating the award of.10% permanent partial
disability.

The Board affirms and adopts the order of' the Referee.,

■ ORDER'

The Referee's order dated December 5, 1980 is affirmed.
WILLIAM T. BROWN, Cla mant
Donald 0. Tarlow, Cla mant's Attorney
SAIF Corp Legal, Defense Attorney
Amended Order on Remand

WCB 78-02247
July 28, 1981

The Board issued an Order on Remand in the above entitled
matter on July 17, 1981 which granted claimant an.award of perman
ent total disability effective the date of the order. The Board,
however, inadvertantly failed to grant claimant*'s attorney a fee.

Our Order on Remand is hereby corrected to reflect the fol
lowing :

Claimant's attorney is hereby granted, as and for a reason
able attorney fee.the sum of 25% of the increased compensation
granted by this order, not to exceed the sum of $2,500.00.

IT I  O ORDERED.
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THOMAS L. MITCHELL, Claimant 
Je·rome Bischoff,· Claimant I s Attorney 
SAIF Corp leg a 1 , Defense Attqrney · 
Order of . Remand . . . 

WCB 78-02298· 
·July _28, 1981 . 

This ca~~ is remanded to ~he Hearings Di~i~ion to afford the 
parties the ·oppbrtunity to piesent addi~ional·evidence in light of 
the sub~equent decision in Ja~es v. SAIF, 290 Or 343 (J981), and 
for entri of ·a.n~~ order.· 

IT -IS SO. ORDERED~ 

CLOVIS AABY~ Claimant 
. Joseph McNaught, Claimant's Attorney 

SAIF Corp Legal, Defense Attorney. 
Request for Revi e~ by Claimant·· 

ReYi~~ed bi th~ ~o~rd en bane. 

WCB 79.:.04913 
Juiy 29, 1981 

. ~'" ; . 

The blairnant seeks Board review of'Refexee Menashe's order 
which awarded claim"?-nt_60% unschE?duled permanent partial 
disability .fat a psycholoaical conditiori tesulting from a 
compensable loss of fhe right, leg., This award .was in addition- to 
an. award of 100% .],ass. of a leg granted by a Deterrninatio·n Order. 
Claimant contends he is per~anently and totally disabled. 

• I • , , • 

The I?oar.d affirms a·nd a,dopts with the fallowing comments: . . . . . . ' 

. The 54~year-old claJrnant sustain~d ~ traumatic amputat.ion of 
the right leg June'27, 1977.· During recovery claimant wa~ treated 
for a re~ulting psychol~gical depressive. r~action •. or·. Patvareih, 
psychiattist, rated claimant's psychological imp~irm~nt as 
~oderate.• Dr. P~rvaresh and Dr. Dewey, psychologist, agree 
claimant is not psychotic and is ·ciapable of makirig a decision and 
to realize the consequences'~ · · · ,, 

Clji~ant refuses:vocational rehabilitation and has not sought 
employment. Claimant has decided to ~etire. Claimant testified 
that other occupations retire early and, "as far ~s I'm-concerne1, 
I've ieac~~d t~at point also_." Claimarit- is content staying at 1 

home while.his wife works. At home claimant.vacuums the carpet, 
mops floors, gardens,- removes snow from the driveway, drives his 
wife to work and goes on errands. 

Claimant as a high school diploma and one semester of 
colle~e. Cl~irnant has done various: jobs in a lumber mill and was 
a pressman in a print shop. ciai~~nt can do li~h~ work. 
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THOMAS L. MITCHELL, Cla mant
Jerome B schoff, Cla mant's Attorney
SAIF Corp Legal, Defense Attorney-
Order of Remand

WCB 78-02298
July 28, 1981

This case is remanded to the Hearings Division to afford the
parties -the opportunity to present additional'evidence in light of
the subsequent decision in James v.  AIF, 290 Or 343 (1981) , and 
for entry of a.new order.

IT I '  O. ORDERED. '

CLOVIS AABY, Cla mant WCB 79 04913
Joseph McNaught, Cla mant's Attorney . ^ July 29, 1981
SAIF Corp Legal, Defense Attorney
Request for Rev ew by Cla mant -

Reviewed by the Board en banc.

The claimant seeks Board review of Referee Menashe's order
which awarde'd claimant 60% unscheduled permanent partial
disability for a psychological condition resulting from a
compensable loss of the right,leg.. This award-was in addition- to'
an.award of 100% .loss- of a leg granted by a Determination Order.
Claimant contends he is permanently and totally disabled.

The Board affirms and adopts with .the following comments:

..The 54-year-old claimant sustained a' traumatic amputation of
the right leg June'27, 1977. During recovery claimant was treated
for a resulting psychological depressive.reaction,. Dr. Parvaresh,
psychiatrist, rated claimant's psychological impairment as
moderate.' Dr. Parvaresh and Dr. Dewey, psychologist, agree
claimant is not psychotic and is capable of making a decision and 
to realize the consequences': . ■

Claimant refuses.-vocational rehabilitation and has not sought
employment. ..Claimant has decided to retire. Claimant testified
that other occupations retire early and, "as far as I'm-concerned,
I've reached that, point also.. " Claimant-is content staying at ‘
home while his wife works. At'home claimant vacuums the-carpet,
mops floors, gardens,- removes snow from the driveway, drives his
wife to work and goes on errands.

Claimant as a high school diploma and one semester of 
college. Claimant has done various: jobs in a lumber mill and was
a pressman in a print,shop. claimant can do light work.
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Burks v. Western Irrigation, ·36 Or App 587 (1978), the 
court defined the difference between attitudinal impair~ent and 
psychological impairment ~ue to injury. Claimant's declsion to 
refuse vocational· rehabilitation, not seek work and to retire 
eaily is a£ti~udinal~ ORS 656.206(3) states claimant mus~ be 
11 willing t? seek regular_ gainful ernpl?yment and ~hat he has made 
reasonable. efforts to obtain·such employment." (Emp~asis Added.) 
Claimant is neither willing nor has he made reasonable efforts to 
obtain employment. The Boar~ can not find claimant permanently 
and totally disabled~ 

'· 

ORDER 

The Referee's order dated November 6, 1980 is affirmed. 

JUAN ANFILOFIEFF, Claimant 
Paul Lipscomb, Claimant 1 s Attorney 
Keith Swanson, Defense Attorney 
SAIF Corp Legal, Defense Attorney 

-~ 

WCB 78-04612 
July 29, 1981 

This c~~e is before £he Board on remand fi~rn the ~burt of 
Appeals. : The Referee and the Boa rd de'termined · tha't claimant h.ad 
sustained a compensable •industrial injury on January )0, 1978. 
The SAIF Corporation appealed this ~atter ~o the Court c9ntending. 
c_laimant w·as not a subject worker as defined in· ORS 656. 027 ( 2) .
Claimant cross-a~~eal~d, contendini he·was entitled to penalties 
for the employer I s alleged unreasonable resfs'tance and delay 1n 
providing compensation. 

· The Court of Appeals affirmed the prior finding that 
claimant's injury was ·compensable. It went on to find that 
claimant was entitled to a penalty for· the employer's unre~sonabl~ 
conduct. The case was remanded to the Board for "clPterrnination of 
appropriate penalties to·be paid b~ SA~F for unreasonable rlenial 
of the-claim." 

, We hereby remand this case to Referee Raymonrl banner for c:ny 
further proceedings, if necessary,· in order' for him to determine 
w_hat time period should be covered by· the penalty and at wbat 
p~rcentage it•·should be paid. 

_IT I$ SO ORDERED. 
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In Burks.V. Western Irrigation, '36 Or App 587 {1978) , the
court defined the difference between attitudinal impair'inent and 
psychological impairment due to injury. Claimant's decision to
refuse vocational rehabilitation, not seek work and to retire
early is attitudinal. OR 656.206(3) states .claimant must be
"willing to seek regular gainful employment and that he has made
reasonable-efforts to obtain'such employment." (Emphasis Added.)
Claimant is neither willing nor has he made reasonable efforts to
obtain employment. The Bear'd can not find claimant permanently
and totally disabled.

ORDER

The Referee's order dated November 6, 1980 is affirmed.

JUAN ANFILOFIEFF, Cla mant
Paul L pscomb, Cla mant's Attorney
Ke th Swanson, Defense Attorney
SAIF Corp Legal, Defense Attorney

WCB 78-04612
July 29, 1981

This case is before the Board on remand'from the Court of
Appeals, .'The Referee and' the' Boa rd determined' tha't claimant had 
sustained a compensable industrial injury on January 10,' 1978.
The  AIF Corporation appealed this m'atter to the Court contending,
claimant was not a subject worker as defined in OR 656.027(2).
Claimant cross-appealed, contending hewas entitled to penalties
for the employer's alleged unreasonable resistance and' delay in
providing compensation.

• The Court of Appeals affirmed the prior finding that
claimant's injury was -compensable. It went on to find that
claimant was entitled to a penalty for- the employer's unreasonable
conduct.- The case was remanded to the Board for "determination of
appropriate penalties to'be paid by  AIF for unreasonable denial 
of the claim. "

We hereby remand this case to Referee Raymond banner for any 
further.proceedings, if necessary,' in order' for him to determine
what time period should be covered by'the penalty and at what
percentage ifshould be paid. • •

IT I  O ORDERED. ' . ' ' ‘
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KENNETH BAKER, Claimant 
Allen Murphy, Claimant's Attorney 
Roger Leudtke,·oefense Attorney. 
Request for Revie~ by Claimant 

WCB 80-04731 
July 29, 1981 

Reviewed by Board Members Mccallister and Lewis. 

Claimant seeks· Board review of Referee St. Martin 1 s order 
awarding.10% unscheduled permanent pariial disability for 
claimant's ·low back injury bf August 1979, an increase of 5% ovet 
the May· 12, 1980 Determination bider. No brief has been filed by 
either party. Presumably~ the issue on appeal is the extent of 
claimant'i"s d_isabil~ ty. . 

The Board affirms and adopts the order of the Referee. 

ORDER 

The Referee's order dated December 31, 1980 is affirmed. 

· DAVID BLAIR, Claimant 
Allen Murphy, Claimant's Attorney 
SAIF Corp Legal, Defense Attorney 
Request for Review-by Claimant 
Cross Request by,SAIF 

. ------- ----- -- - .,. ..... ' . . . . . 

WCB 79-08936 
July 29, 1981 

Reviewe~ by Board Mernb~rs Barnes and McCallist~r. 

The claimant seeks Board review and the SAIF Corporation 
cross. requests re~i~w of· Referee Ja~es' order which qtanted claim~ 
ant an additional awar.d of 32° for 10% unscheduled left hip dis
ability for a total to date.of is% unsch~duled a·isability. 

The Board adopts the Referee's statement of fact. The orig
inal diagn9sis of tlaimant!s injury was dislocation of the lef~ 
femur with laceration. Dr. Stephens performed surgery for open 
reduction and ·foun~·a fraeture in the greater trochanter. The 
doctoi also found a fracture fragment from the left upper femur. 
This is as explicit as the medical evidence gets, but it is suffi
cient- for the Board to conclude that the award granted.by the De
termination Order, as well as by the Referee, should have been to 
a scheduled award. · 

Dorland's Illustrated Medical Dictionary, the 23rd Edition, 
defines the greater trochanter as: 

" ... a broad flat ~iocess at the upper end of 
"the lateral surface of the femur to which sev
eral muscles are ~ttached." 

In Chester Clark, WCB Case No. 79-09297 Order oh Review (May 
5, 1981), _the Board held that an injury to the femur is a leg in
jury and, therefore, ·was a scheduled injury. In this case the 
fracture of the greater trochanter is also a scheduled leg injury 
because the greater trochanter is part of ~he femur. 

Based on the medical evidence ·of recora we conclude claim
ant's loss of function of his left lower extremity equals 30%. 
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KENNETH BAKER, Cla mant ' WCB 80-04731
Allen Murphy, Cla mant's Attorney July 29, 1981
Roger Leudtke, Defense Attorney,
Request for Rev ew by Cla mant

Reviewed by Board Members McCallister and Lewis.

Claimant seeks'Board review of Referee  t, Martin's order
awarding 10% unscheduled permanent partial disability for
claimant's low back injury of August 1979, an increase of 5% over
the May 12, 1980 Determination Order. No brief has been filed by
either party. Presumably, the issue on appeal is the extent of
claimant's disability.

The Board affirms and adopts the order of the Referee.

ORDER
The Referee's order dated December 31, 1980 is affirmed.

WCB 79-08936
July 29, 1981DAVID BLAIR, Cla mant

Allen Murphy, Cla mant's Attorney
SAIF Corp Legal, Defense Attorney
Request for Rev ew by Cla mant
Cross Request by, SAIF

Reviewed, by Board Members Barnes and McCallister.

The claimant seeks Board review and the  AIF Corporation
cross, requests review of Referee James' order which g.ranted claim
ant an additional award of 32° for 10% unscheduled left hip dis
ability for a total to date of 35% unscheduled disability.

The Board adopts the Referee's statement of fact. The orig
inal diagnosis of claimant's injury was dislocation of the left
femur with laceration. Dr.  tephens performed surgery for open
reduction and found a fracture in the greater trochanter. The
doctor also found a fracture fragment from the left upper femur. 
This is as explicit as the medical evidence gets, but it is suffi
cient- for the Board to conclude that the award granted by the De
termination Order, as well as by the Referee, should have been to
a scheduled award.

Dorland's Illustrated Medical Dictionary, the 23rd Edition,
defines the greater trochanter as:

•"...a broad flat process at the upper end of
the lateral surface of the femur to which sev
eral muscles are attached."

In Chester Clark, 
5, 1981) ,
jury and.

________ WCB Case No. 79-09297 Order oh Review- (May
the Board held- that an injury to the femur is a leg in-
therefore, was a scheduled injury. In this case the

fracture of the greater trochanter is also a scheduled leg injury
because the greater trochanter•is part of the femur.

Based on the medical evidence of record we conclude claim
ant's loss of function of his left lower extremity equals 30%.
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The Referee's order dated October 7, 1980 is modified. 
Claimant is hereby granted an award of 45° for JO% scheduled dis
ability for loss of the left leq. This award is in lieu of ·all 
prior awards granted by the Determination Order and the Referee's 
order. 

PAULINE BOHNKE, Claimant 
J. Rion Bourgeois, Claimant 1 s Attorney 
Darryl Klein, Defense Attorney 
Request for Review by Employer 

WCB 80-02336 . 
July 2 9 , 1981 

Reviewed by Board Members Barnes and Mccallister. 

The employer seeks Board review of Referee Gemmell's order 
which found claimant permanently and totally disabled. 

The Board adopts the facts as recited by the Referee. The 
evidence indicates claimant suffers from two conditions, c~ronic 
hepatitis and psychological depressive neurosis. The· former was 
treated by Dr. Goldman. The latter was treated by Dr. Wolgamott. 
As early as 1976 Dr. Goldman rated the hepatitis condition as 
mild. By his final report of December 1, 1980, Dr. Goldman ,fj 
indicated claimant's mild 'hepatitis was not disabling. Dr. 
Wolgamott testified at the hearing that claimant's psychological 
condition was Class II, i.e., an impairment of 10 to 45%. He had 
urged claim closure as early as 1978 and felt witb closure 
claimant·•s condition .would improve~ Dr. Parvaresch testified at 
the hearing that he only interviewed claimant one time in 
September 1979. He found her psychological impairment was mild. 

The claim was closed after eight years of temporary total 
disability compensation with an award of 40% unscheduled body 
systems disability. 

Based on the medical reports in evidence and the testimony of 
the two doctors at hearing, the Board finns no support for·the 
award of permanent total disability. Claimant is 51 ye~rs of age 
with a high school education and two years of·college course 
work. Almost .her entire working life.has been as a nurse's aide •. 
She was maintaining medical laboratory equipment at the time of 
her injury. Although vocational rehabilitation personnel worked a 
long time with claimant, her counselors changed frequently and her 
own vocational goals were unrealistic for a person with·serum 
hepatitis. Failure to achieve such unrealistic goals does ~ot 
document she is pre~iuded from employment in the broad field of 
industrial ~ccupations! 

--98-

ORDER

The Re feree's orde r dated Oc tober 7, 1980 is modified.
Cl aimant is hereby gran ted an awa rd of 45 ° for 30% scheduled dis-
ab ility for loss of the left leg. This award i s in lieu of all
pr ior award s granted by the Deter mination Order and the Referee's
order.

PAULINE BOHNKE, Cla mant WCB 80-02336 -
J. R on Bourgeo s, Cla mant's Attorney July ^9, 19b 
Darryl Kle n, Defense Attorney
Request for Rev ew by Employer

Reviewed by Board Members Barnes and McCallister.

The employer seeks Board review of Referee Gemmell's order
which found claimant permanently and totally disabled.

The Board' adopts the facts as recited by the Referee. The
evidence indicates claimant suffers from two conditions, ch-ronic
hepatitis and psychological depressive neurosis. The' former v'as
treated by Dr. Goldman, The latter was treated by Dr. Wolgamott.
As early as 1976 Dr.. Goldman rated the hepatitis condition as
mild. By his final report of December 1, 1980, Dr. Goldman
indicated claimant's mild hepatitis was not disabling. Dr.
Wolgamott testified at the hearing that claimant's psychological
condition was Class II, i.e., an impairment of 10 to 45%. He had 
urged claim closure as early as 1978 and felt with closure
claimant's condition .would improve. Dr. Parvaresch testified at
the .hearing that he only interviewed claimant one time in
 eptember 1979. He found her psychological impairment was mild.

The claim was closed after eight-years of temporary total
disability compensation with an award of 40% unscheduled body
systems disability.

Based on the
the two doctors a
award of permanen
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t hearing, the Board finds no support for the
t total disability. Claimant is 51 years of age
1 education and two years of college course
entire working life has been as a nurse's aide.- 

ng medical laboratory equipment at the time of
ough vocational rehabilitation personnel worked a
aimant, her counselors changed frequently and her
als were unrealistic for a person with-serum
re to achieve such unrealistic goals does not 
reciuded from employment in the broad field of
tions.

-98-

m

m

m

• 



         
         

        
           

         
   

         
          

          
        

        
        

        
          

           
        

     
            

           
           

         
           

            
           
         
          

 

          
         

         
  

         
              

            
      

--

;or. Goldman's·finding.that her mild hepatitis was not 
disabling _requir~S\the award gian~~d by the Determination Order to 
be modified to'indicat~ no permanent disability due td that 
condition •. The ·only award claimant is entitled to would be for 
her depressive neuibsis to the extent that condition precludes her 
return to gainful employment. .· · . · • . . 

_The fact claimant experienced a protracted illness and· siow 
r~covery.r~sulti~g in her _cliim.remainirig open for eight years 
cannot negate ~he farit the medical evidenc~ indicates a good 
recovery. ·or. Parvaresh: rated the psychological disability mild. 
Dr. Wolgamott, he~ treating psyGhiatii~t, rat~d it between 
10~45%. The psychological disa~ili~y, taken alone, •is not 
sufficient to preclude claimant from gainful and suitable 
employment. .The claimant must show motivation· to· return ·to war k, 
ORS 656.206(3), -and in our opinion she is obligated t~ appr9ach 
the vocational rehabilitation effort with some sernbl~nc~ of 
realism. Her-attitude r~gaiding vocational rehabilitation has 

·b~~n orie of insisting on puisuing training_ in jobs from which she 
is likely forever precluded· because·of her serum hepatitis.· This 
problem is in part attitudinal and, to the exten·t that it has 
·contributed to·a failure of the vocatiofi~l rehabilitation· effort, 
.it. is not pr6peily~part oi the c~lculus of claimant's disability· 
award. 

:··we con6lude.~hat clai~ant·would b~,adequat~ly com~ensated for 
her loss of wag~ ~arriing ,capacity related ·to her industrial injury 
by an award· of .40% urischeau·led psycho'logical disabili"ty. It· is 
only a coincidence that this is the-same award granted by the 
Determination ·Order. · 

ORDER 

The R~feree·'s order dated Janu~rv 15, 1981 is ·reversed~ The 
Determination Order of January 22, 1980 _is modified. to reflect 
claim~nt's entitlement. io co~pensation.equal to 128° for 40% 
unscheduled psychologic~l dfs~bility. 

NOTICE TO' ALL .PARTIES: This order is final unless, within 
30 days after·the date of mailing of copies o{ this ord~r to .the 
parties, one of the parties appeals to the Court of Appeals for 
judicial review as provided b~ ORS.6~6.298. · 
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Dr. Goldman's finding that her mild hepatitis was not
disabling requires'the award granted by the Determination Order to
be modified to'indicate no permanent disability' due to that 
condition.- The only award claimant is entitled to would be for
her depressive neurosis to the extent that condition precludes her 
return to gainful employment.

The fact claimant experienced a protracted illness and' slow
recovery resulting in her claim remaining open for eight years
cannot negate the fact the medical evidence' indicates a good
recovery. Dr. Parvaresh- rated the psychological disability mild.
Dr. Wolgamott, her treating psychiatrist, rated it between
10'-45,%. The psychological disability, taken alone, is not
sufficient to preclude claimant from gainful and suitable
employment. The claimant must show motivation to return to work,
OR 656.206(3), and in our opinion she is obligated tp approach
the vocational rehabilitation effort with some semblance of
realism. Her-attitude regarding vocational rehabilitation has 
been one of insisting on pursuing training in jobs from which she
is likely forever precluded' because of her serum hepatitis. ' This
problem is in part attitudinal and, to the extent that it has 
contributed to a failure of the vocational rehabilitation effort,
.it is not properly part of the calculus of claimant’s disability
award.

'. ' We conclude . that claimant' would be .adequately compensated for
her loss of wage earning capacity related to her industrial injury
by an award of-40% unscheduled psychological disability. It- is
only a coincidence that this is the-same award granted by the 
Determination ’Order.

ORDER

The Referee's order dated January 15, 1981 is reversed. The
Determination Order of January 22, 1980.is modified, to reflect
claimant's entitlement, to compensation equal to 128° for 40%
unscheduled psychological d.isability.

NOTICE TO ALL PARTIE : This order is final unless, within
30 days after the date of mailing of copies of this order to the
parties, one of the parties appeals to the Court of Appeals for
judicial review as provided by OR 656,298.
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BROWN, Claimant 
Brian Welch, Claimant's Attorney 
SAIF Corp .Legal, Defense Attorn~y 
Req~est for Review by SAIF 

WCB 80-0916 
July 2 9 , 1981 

A request for review, having been duly filed with the 
Workers' Compensation Board in the above-entitled mattei ~Y the 
SAIF Corpcirationi ~nd said request for review now having been 
withdrawn, 

IT IS THEREFORE ORDERED that the request for r~view now 
pending before the Board is hereby dismissed' and the order of the 
Referee is final by operatio'n_of law. 

DAVID 0. CLARK, Claimant 
Jeff Gerner, Claimant's Attorney 
Dennis VavRosky, Defense Attorney 
Request for Review by Claimant 
Cross Request by Employer 

WCB 80-05748 
July 29, 1981 

Reviewed by Board Members Barnes and Lewis. 

The claimant seeks Board review of Referee Johnson's order 
which approved .a Determination Order which awarded 5% permanent 
partial back disability. Claimant contends the award is 
insufficient. The employer/carrier cross-appeals contendirig the 
award is .excessive. 

The Board affirms and adopts the order of the Referee. 

ORDER 

The Re f e re e. 1 s or d er dated Jan u a r y 21 , l 9 8 l i s a f f i rm e d . 

LAFAYETTE CORNWELL, Claimant 
Michael Royce, Claimant's Attorney 
Scott Kelley, Defense Attorney · 
Request for Review by ClaJmant 

WCB 80-01399 
July 29, 1981 

Reviewed by Board.Members Mccallister and Lewis. 

The clai~ant seeks Board review o.f-Referee James• order which 
granted defendant's motion t~ a·ismiss because.of claimant 1 s 
failu.re to timely file a request for hearing ~rom a denial. 

The Bo~rd affirms and adopts the order of the Referee. 

ORDER 

The Referee's order dated January 16, 1981 is affirmed. 
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MAX BROWN, Cla mant
Br an Welch, Cla mant's Attorney
SAIF Corp Legal, Defense AttorneyRequest for Rev ew by SAIF

WCB 80-0916
July 29, 1981

A request for review, having been duly filed with the
Workers' Compensation-Board in the above-entitled matter by the
 AIF Corporation, and said request for review now having been
withdrawn, ' ■

IT I THEREFORE ORDERED that the request for review now
pending before the Board is hereby dismissed'and' the order of the
Referee is final by operation of law.

DAVID 0. CLARK, Cla mant WCB 80-05748
Jeff Gerner, Cla mant's Attorney July 29, 1981
Denn s VavRosky, Defense Attorney
Request for Rev ew by Cla mant
Cross Request by Employer

Reviewed by Board Members Barnes and Lewis.

The claimant seeks Board review of Referee Johnson's order
which approved .a Determination Order which awarded 5% permanent
partial back disability. Claimant contends the award is-
insufficient. The employer/carrier cross-appeals contending the 
award is excessive. ' ‘

The Board affirms and adopts the order of the Referee.

ORDER

The Referee's order dated January 21, 1981 is affirmed.

LAFAYETTE CORNWELL, Cla mantM chael Royce, Cla mant's Attorney
Scott Kelley, Defense Attorney
Request for Rev ew by Cla mant

WCB 80-01399
July 29, 1981

Reviewed by Board.Members McCallister and Lewis.

The claimant seeks Board review of Referee James' order which
granted defendant's motion to dismiss because of claimant's
failure to timely file a request for hearing from a denial.

V • The Board affirms and adopts the order of the Referee.

ORDER
The Referee's order dated January 16, 1981 is affirmed.
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RANDY DAY, Claimant 
Rolf Olson, Claimant 1 s Attorney 
John Klar, Defense Attorney 
Request for· Review by.C1ai_mant 

. ' 

WCB 80-00737-
juJy 29, 1981 

Review~d by B6a~d Members Barnes and Mccallister. 

The claimant.seeks Board review of Referee Baker's order 
which affirmed the ernp~oyer/carrier's denial of compe~sability. 

The Board affirms and adopts the order ·of the Referee. As an 
additiona-1 reason for the same result;· we find the cli:3.imant was 

· not credible--a~-is~ue on which. the Refeiee made no ruling~ 
Claimant's testimony was significantly impeached in numerous 
respects. As just.one exampl~, cliimant~testified th~t he was 
unable to rep~rt to work ~n a certain date becatise he was 
physically incapacitated.· Claimant's supervisor testir°ied that 
cla.imant phoned about 10 a.m. on that date explaining .only that he 
had n6t reported for the s~~rt of his shift at 6 a~~- because he 
overs~ept. This lead to a union grievance proceedi~g at which, 
claimant admits, he did not claim physical incapacity as a reasori 
for not reporting for work on the date. in question,· even though he 
had filed. this workers• comperisation claim by -~he tlme of th~ 
grievance proceeding. · 

ORDER 

The Referee's order dated February 3, 1981 is affirmed. 

STEVEN k. GOTTFRIED, Claimant 
Allen Kna~penb~rger, Claimant 1 s Attorney 

-D~lbert Brenneman, Defen~e Att6rney · 
R~que~t f~~-- ~ey1 ew by Employer 

WCB 80-01702 
July 29, 1981 

Reviewed by Board Members Barnes and McCallister. 

The employer seeks Board review of Referee Pferdner 1 s order 
which found this occupa~ional~disease ciaim compens~ble. W~ 
reverse. 

Claimant has worked for ITT Continental Baking Co. ·since 1966 
except for about two year 3: of military service.' Since t971 he has 
mcistly worked in the mixing room. Claimant testified.that there 
was extensive tlbur dust in the mixinq t6om; that there was poor 
ventilation; and that ~hP. window scre;ns ~ere clogqed ~ith fl6ur 
dust. A supervisor agr~ed th~t there ~as some flo~r aust in fhis 
environment but indicated that claimant· ~as· overstatino the extent 
of the problem. ·· · · - · 

Claimant suffered a variety of iespiratory problems over the 
years. Dr. Smith, a general p~acticitioner, treated claimant for 
subacute influenzal bronchitis in ~ovembe~ 1973 and December 1974; 
for upper ·respiratory infe6tions in January 1975 and February 
1976; and for acute pneumonitii in January 1977. ·on _March 31, 
1980, Dr·~ Smith reported that claimant had ''recurrent pulmonary 
disease II and concluded: 11 It is my impression· that this man is 
suffering from an environmentally-induced upper respiratory 
disease." Dr. Smith did not offer any more precise diagnosis, but 
his repott is the basis of this occu~ational disease claim. 
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o Reviewed by Board Members

RANDY DAY. Cla mant
Rolf Olson, Cla mant's Attorney
John Klor, Defense AttorneyRequest for Rev ew by'Cla mant

WCB 80-00737
July 29, 1981

Barnes and McCallister.

The claimant.seeks Board review of Referee Baker's order
which affirmed the employer/carrier's denial of compensability.

The Board affirms and adopts the order ‘of the Referee. As an
additional reason for the same result,' we find the claimant was
not credible--an issue on which, the Referee made no ruling.
Claimant's testimony was significantly impeached in numerous
respects. As just.one example, claimant .testified that he was
unable to report to work on a certain date because he was
physically incapacitated. Claimant's supervisor ’ testified that 
claimant phoned about 10 a.m. on that date explaining .only that he
had not reported for the start of his shift at 6 a.m. because he
overslept. This lead to a union grievance proceeding at which,-
claimant admits,- he did not claim physical incapacity as a reason
for not reporting for work on the date, in question’,’ even though he
had filed.this workers' compensation claim by the time of the 
grievance proceeding.

ORDER

The Referee's order dated February 3, 1981 is affirmed.
STEVEN k..GOTTFRIED, Cla mant
Allen Knappenberger, Cla mant's Attorney
Delbert Brenneman, Defense Attorney
Request for Rev ew by Employer

WCB 80-01702
July 29, 1981

Reviewed by Board Members Barnes and McCallister.

The employer seeks Board review of Referee Pferdner's order
which found this occupational-disease claim compensable. We'
reverse. • • ■ . '

Claimant has worked for .ITT Continental Baking Co. since 1966 
except for about two years of military service.’  ince 1971 he has
mostly worked in the mixing room. Claimant testified that there
was extensive flour dust in the mixing room; that there was poor
ventilation; and that the. window screens were clogged with flour
dust. A supervisor agreed that there was some flour dust in this 
environment but indicated that claimant' was overstating the extent
of the problem..

Claimant suffered a variety of 'respiratory problems over the 
years. Dr.  mith, a general practicitioner, treated claimant for
subacute influenzal bronchitis in November 1973 and December 1974; 
for upper respiratory infections in January 1975 and February
1976; and for acute pneumonitis in January 1977. On March 31,
1980, Dr'.  mith reported that claimant had "recurrent pulmonary
disease" and concluded: "It is my impression that this man is
suffering from an environmentally-induced upper respiratory
disease." Dr.  mith did not offer any more precise diagnosis, but
his report is the.basis of this occupational disease claim.
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strongest evidence to support the claim is as follows. · Q 
Claimant quit his ernploymen~ on January 7, 1980. For the next 9 
three months he tended bat at his wife's restaurant. By the end 
of that time, he was free of symptoms. Cl~irnant subsequentli -
returned .to his job at the bakery. He testifiea·that withi~ three 
to four days his sym~torns returned. Claim~nt's being symptomatic 
while·working in the-bakery and asymptomatic whennot poinq.so was 
the only expr~ssed -basis of Dr. Smith's ·opinion on ca~sat1on: 

II •••• I have done no tests to show sensitivity 
to flour d~st or powders and do noi ilairn io 
be an authoiity on this subject. I am, 
however, certainly qualified to-state that any 
man .. ..,ho works in an environmental situation 
which is-potentially harmful because the· 
donstant presenc~ 6£.particles in the ait and 
who subsequently suffers frqm repeated 
respiratory infections can reasonably·b~ 
expected to have a causal relationship between 
his symptoms'.and .his environment. It i~ my 
irn~ression that this man is suffering from an 
environmentally induce~ upper- respiratory 
disease." 

Non~ of Dr. Smith's reports note or comment on the fact that 
-according to the doctor's records claimarit also h~d periods of 
being symptomatic a_nd asymptomatic throughout the 1970' s while 
constantiy w_or'king ·in the bakery. · 

The contrary evidence comes from Dr. Lawyer, a specialist in 
lung diseases •. Dr~-Lawyer first reported that claimant 1 s history 
suggested bakers' asthma and ~uggested inhalation challenge 
testing to confirm·that diagnosis.· Dr. Law~er performed such 
tests and con.eluded claimant dig not have any 11 demonstrabl_e 
pulmonary condition related to work expos~re to flour and 
mycoban." Dr. Lawier opined that in all medical probability 
claimant had n6 pul~onary condi~ioh related to his employment. 

·we .find the opinion of Dr. Lawyer more persuasive than the 
opinion·of Dr. Smith based 6n: (1) Dr. L?wyer's grea~er 
expertise; (2) pr. Lawyer_'s opini_on being hase¢l on '?pecific test 
results; and (3) the basis of-Dr. Smith's opinion--symptomatic 
while working, asymptomatic white not worki~g--overlobks the fact 
that clairnani wert.through the same cycle· whil~ co0stantly · 
working.· See_Thompson v. SAIF, 51 Or App 395 (1981); Brandow v. 
Portland Willamette Co., 44 Or App 393 (19B0}; _Smith v. Lew 
Williams Cadillac, 33 Oi;- App 21 ,(19_78). 

ORDER 

The Referee'.s order dated September 3, 1980 is reversed and 
the employer's denial is reinstated. 
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The strongest evidence to support the claim is as follows.
Claimant quit his employment on January 1, 1980. For the next
three months he tended bar at his wife's restaurant. By the end 
of that time, he was free of symptoms. Claimant, subsequently
returned .to his job at the bakery. He testified'that w.ithin three
to four days his symptoms returned. Claim.ant's being symptomatic
while'working in the bakery and asymptomatic when not.doing so was
the only expressed basis of Dr.  mith's opinion on causation:

"...I have done no tests to show sensitivity
to flour dust or powders and do not' claim to
be an authority on this subject. I am,
however, certainly qualified to-state that any
man who works in an environmental situation
which is potentially harmful because the
constant presence' of. particles in the air and 
who subsequently suffers from repeated
respiratory infections can reasonably be
expected to have a causal relationship between
his symptoms', and .his environment. It is my 
impression that this man is suffering from an
environmentally induced upper respiratory
disease.”

m

None of Dr.  mith's reports note or comment on the fact that 
according to the doctor's records claimant also had periods of
being symptomatic and asymptomatic throughout the 1970's while
constantly working in the bakery.

The contrary evidence comes from, Dr. Lawyer, a specialist in
lung diseases.. Dr.-Lawyer first reported that claimant's history
suggested bakers' asthma and suggested inhalation challenge
testing to confirm'that diagnosis.' Dr. Lawyer performed such
tests and concluded claimant did not have any "demonstrable
pulmonary condition related to work exposure to flour and
mycoban." Dr. Lawyer opined that in all medical probability
claimant had no pulmonary condition related to his employment.

We find the. opinion of Dr. Lawyer more persuasive than the
opinion'of Dr.  mith based on: (1) Dr. Lawyer's greater
expertise; (2) Dr. Lawyer's opinion being based on specific test 
results; and (3) the basis of Dr.  mith's opinion--symptomatic
while working, asymptomatic while not working--overlo6ks the fad
that claimant went.through the same cycle' while constantly
working.  ee Thompson v.  AIF, 51 Or App 395 (1981); Brandow v.
Portland Willamette Co., 44 Or App 393 (1980);  mith v. Lew
Williams Cadillac, 33 Or App 21 (1978).

ORDER

The Referee'.s order dated  eptember 3,
the employer's denial is reinstated.

1980'is reversed and

 

m
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JAMES E. HOGAN, Claimant . 
Jerry Gastineau, Claimant 1 s Attorney 
SAIF Corp Legal, Defense Attorney 
Request for Review by Claimant 

Re~iewed by the Board en bane. 

WCB 78-03921 
July 29, 1981 

The claimant see~s Board review of Referee St. Martiri's order 
which granted -claimant 22.4° for. 70% ·unscheduled permanent partial 
disability for back injury and loss 9f vestibular function of the 
right ear. Claimant has filed no brief. 

Th'e Board affirms and adopts 'the order of the Referee. 

ORDER 

The Ref~ree's -cider dated December 29, 1980 is affirmed. 

RUTH M. HOWARD, Claimant 
Sam McKeen,· Claimant 1 s Attorney 
SAIF Corp Legal, D~fense Attorney 
Request for REview by Claimant 

WCB 77-00591 
July 29, 1981 

Reviewed by ~oard Members Barnes and Lewis • 

. Claimant seeks.Boa~d review of Ref~ree.Williarns' or~er ~hich 
granted her an increas~d award .of ~ermanent partial disabiliti 
_co~pensation f6r a total of 112.5~- for 75% loss of the right leg. 
Claimant has filed no bri~f but apparently contends she is 
permanently and totally disabled •. · 

. .. 
This cas~:is proceedurally confusing. On September 1~, 1978 

the Court of Appeals ·ruled that claimant_'s right ·1eg c9ndition had 
compensably worsened and ordered acceptance of her aggra~atibn 

·claim. Howard v~ -SAIF, 36 Or App 205 (1978}. Ordinarily, a . 
subsequent Determination Order ~ould be issued to clos~ the 

_aggravation claim. Ho~ever, this case proceeded to hearing before 
the Referee on_ claimant's request for hearing on an earlier 
Determination aider dated November 5, 1976 with the parties 
apparently treating review of th~t earlier Determin~tion Order·as 
an indirect way of litigating the extent of clairnant•.s increased 

·aisability because oi ~er aggravation claim. · · 

. Despite serious doubts about the procedural aspects of' this 
case, on the merits we affirm an~ adopt the R~feree's order. 

ORDER 

The.Referee's order dated August 28, 1980. is affirmed. 
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m JAMES E. HOGAN, Cla mant . . WCB 78-03921
Jerry Gast neau, Cla mant's Attorney July 29, 1981
SAIF Corp Legal, Defense Attorney
Request for Rev ew by Cla mant

Reviewed by the Board en banc.

The claimant seeks Board review of Referee  t. Martin's order
which granted claimant 224° for 70% unscheduled permanent partial
disability for back injury and.loss of vestibular function of the
right ear. Claimant has'filed no brief.

The Board affirms and adopts the order of the Referee.

ORDER

.The Referee's order dated December 29, 1980 is affirmed.

#
RUTH M. HOWARD, Cla mant
Sam McKeen, Cla mant's Attorney
SAIF Corp Legal, Defense Attorney
Request for REv ew by Cla mant

WCB 77-00591
July 29, 1981

m

Rev ewed by Board Members Barnes and Lew s.
Claimant seeks.Board review of Referee Williams' order which

granted her an increased award of permanent partial disability
compensation for a total of 112.5° for 75% loss of the right leg.
Claimant has filed no brief but apparently contends she is
permanently and totally disabled.

This case is proceedurally confusing. On  eptember 18, 1978
the Court of Appeals ruled that claimant's right leg condition had
compensably worsened and ordered acceptance of her aggravation
claim. . Howard v.  AIF, 36 Or App 205 (1978). Ordinarily, a
subsequent Determination Order would be issued to close the
aggravation claim. , However, this case proceeded to hearing before
the Referee on, claimant's request for hearing bn an earlier
Determination Order dated November 5, 1976 with the parties
apparently treating review of that earlier Determination Orderas
an indirect way of litigating the extent of claimant's increased
disability because of her aggravation claim.

Desp te ser ous doubts about the procedural aspects oT th s
case, on the mer ts we aff rm and adopt the Referee's order.

ORDER
The.Referee's order dated August 28, 1980. is affirmed.
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JACKSON, Claimant 
Peter Hansen, Claimant's Attorney 
SAIF Corp legal, Defense Attorney 
Request for.Review by SAIF 

WCB 80-02779 
July 29. 1981 

Reviewed by the Board en bane. 

The SAIF Corporation seeks Board review of Referee Menashe''s 
order which granted claimant a~ additional $5.00 per we~k in per
manent total disability ~ornpensation benefits because of his re
marriage. The Referee also ~ssessed p~nalties f~r SAIF's :efusal 

· to pay the additional sum .. 

The issue is whether a pe~manently, totally disabled worker 
is entitled to $5.00 per week· in increased benefits when he ma:
ries more than two years -after the injury. This involves inter
pretation of ORS 656.206(2) which provides: 

"When permanent total disability results 
.from the injury, the worker shall receive 
during the period of that disability com
pensation benefits equal to 66-2/3% of 
wages not to exceed 100% of the average 
weekly wage nor less than the amount of 90% 

. of wages.per week or the amount of $50, 
whichever amount is lesser. In-addition, 
th~ worker shall receive $5 per week for 
each additional beneficiary not to exceed 
five." (Emphasis Added.) 

The relevant facts of this case were presented to the Referee 
by stipulation: 

July 25, 1973: 

April 27, 1976: 

October 22, 1976: 

August 10, 1978: 

May 30, 1979: 

·August 21, 1979 and 
March 17; 1980: 

Claimant sustained a 
compensable injury. 

Claimant granted permanent total 
disability.· 

Claimant's first wife dies; 
$5.00 per week benefits are 
terminated by SAIF. 

Claimant remarried~ 

Claimant requests the $5.00 per 
week benefits to he cesumed 
based on his remarriage. 

SAIF denies the additional 
benefits·. 

a..104- . 
-

Reviewed by the Board en banc.

The  AIF Corporation seeks Board review of Referee Menashe’'s
order which granted claimant an additional $5.00 per week in per
manent total disability compensation benefits because of his re
marriage. The Referee also assessed penalties for  AIF's refusal
to pay the additional sum.

The issue is whether a permanently, totally disabled vs'orker
is entitled to $5.00 per•week'in increased benefits when he mar
ries more than two years after the injury. This involves inter
pretation of OR 656.206(2) which provides:

MILFORD JACKSON, Cla mant WCB 80-02779
Peter Hansen, Cla mant's Attorney July 29, 1981
SAIF Corp Legal, Defense Attorney
Request for.Rev ew by SAIF

"When permanent
from the injury
during the peri
pensation benef
wages not to ox
weekly wage nor
of wages.per we
whichever am.oun
the worker shal

total dis
,•the work 
od of that 
its equal
ceed 100%
less than 

ek or the
t is lesse
1 receive

ability results
er shall receive
disability ,com-
to 66-2/3% of
of the average
the amount of 90%

amount of $50,
r. In-addition,
$5 per week.for

each additional beneficiary not to exceed
five. " (Emphasis Added.)

The relevant facts of this case were presented to .the Referee
by stipulation:

July 25, 1973: 

April 27, 1976:

October 22, 1976

August 10, 1978:

May 30, 1979:

'August 21, 1979 and
March 17, 1980:

Claimant sustained a
compensable injury.

Claimant granted permanent total
disabiliby.•

Claimant's first,wife dies;
$5.00 per week benefits are 
terminated by  AIF.

Claimant remarried..

Claimant requests the $5.00 per
week benefits to be resumed
based on his remarriage.

 AIF denies the additional
benefits.

-104-
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ORS 6~6.00.5(3) defines ~beneficiary" to mean:· 
- ~ ·, .,;, '½-"'?'!' 

" •.. an injured worker and the husband, wife, 
child or dependent of a worker, who is en
titled to receive payment under'th·is chap
ter. However, a spouse of an injured wor
ker living in a_ state of abandonment for·· 
more than one year at the time of the_ in
jury o_r subsequ entl.y .is not a beneficiary. 
A spouse who·has lived separate and apart 
from the workei -for a period of iwo ye~rs 
and who has not, during that time, received 
or attempted by process of law to collect 
funds for support or maintenance, is con
sidered as living in a state of abandon
ment." (EmP!1!3-sis Added.) 

There is a problem with applying this ORS 656.005(3) defini-
tion of beneficiary to the ORS 656.206(2) rule of additional com
pensation for each beneficiary. Spouses of injured workers cannot 
know if.they are "entitled to receive payment" within the meanir:g 
of ORS 656:005(3) until the injured woiker dies. Stated differ~ 
ently, the statutes determine level of payment to a living injuied 
worker by using a definition (beneficiari) that can pnly be deter-
mined upon a worker's death. · 

A surviving spouse is only entitled to direct payment of ben
efits: (1) If a worker's death is the result of a compensable, 
ac c i ci en ta 1 i n j u r y ( o Rs 6 5 6 • 2 0 4 ) ; ( 2 ) i f an i n j u r e d w or k e r a i es 
during a period of peimanent total disability, whatever the cause 
of death, and if the surviving s~~use was married to the-worker at· 
the time.of injury or within two years thereafter (ORS 656.208); 
and (3) the survivin~ ·spouse is not barred by the abandonment, 
etc., rules stated in ORS 656.005(3). All these rules depe~d on 
circumstances as they exist at the time of death. To illustrate, 
the status of permanent .total disability once granted m~y be 
changed after reexamination required by ORS 656.206(5). The 
status of being marri~d may he changed by dissolution of mar
riage. Thus, reading the ORS 656.oo·s(3) definition of beneficiary 
literally into ORS 656.206(2) produces the absurd result· that no 
spouse is a beneficiaiy· during the worker's lifetime because we 
cannot know whether_ the spouse is "entitled to receive payment" 
until the injured worker dies. 

We ca~not believe that the legislature intended this result. 
We therefore conclude that "beneficiary'' as used in ORS 656.206(2) 
means a spouse who will potentially become entitled to receive· 
payment of benefits under Chapter 656 • 

-105-

m
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"...an injured worker and the husband, wife,
child or dependent of a worker, who is en
titled to receive payment under'this chap
ter . However, a spouse of an injured wor-
ker living in a. state of abandoninent for
more than one year at the time of the in
jury or subsequently -is not a beneficiary.
A spouse who-has lived separate and apart
from the worker for a period of two years
and who has not, during that time, received
or attempted by process of law to collect
funds for support or maintenance, is con
sidered as living in a state of abandon
ment." (Emphasis .Added.)

There is a proolem with applying this OR 656.005(3) defini
tion of beneficiary to the OR 6.56,206 (2) rule of additional com
pensation for each beneficiary.  pouses of injured workers cannot
know if.they are "entitled to receive payment" within the meaning
of OR 656.005(3) until the injured worker dies.  tated differ
ently, the statutes determine level of payment to- a living injured
worker by using a definition (beneficiary) that can only be deter
mined upon a worker's death.

A surviving spouse is only entitled to direct payment of ben
efits: (1) If a worker's death is the result of a compensable,
accidental injury (OR 656,204); (2) if,an :
during a period of permanent total disabilit
of death, and if the surviving spouse was m<
the time,of injury or within two years ther?
and (3.) the surviving spouse is not barred i
etc., rules stated in OR 656,005(3). All 1
circumstances as they exist at the time of death. ... ... .
the status of permanent .total disability once granted may be
changed’ after reexamination required by OR '656.206(5). The
status of being married may be changed by dissolution of mar
riage. Thus, reading the OR 656.005(3) definition of beneficiary
literally into OR 656.206 (2). produces the absurd result' that no
spouse is a beneficiary'during the worker's lifetime because we
cannot know whether, the spouse is "entitled to receive payment"
until the injured worker dies. t

We cannot believe that the legislature intended this result.
We therefore conclude that "beneficiary" as used in OR 656.206(2)
means a spouse who will potentially become entitled to receive
payment of benefits under Chapter 656.

OR 6'56.00.5(3) defines ’'beneficiary” to mean:

ured wo rker dies
wha tever the cause
ied to the•worker a
ter (OR 656.208)';
the aba ndonment,
se r ule s depend on
[th. To illustrate.
gran ted may be

<9
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this case, claimnnt's second wife.who he married in 1978 
is a potential beneficiary. If claimant dies as a result of his 
industrial ·injury, and if his present-spouse is th~n his spouse·as 
defined in ORS 656.005(3), his spouse will become ·a beneficiary 
entitled to ~ecei0e ·p~yrnent of Chapter 656 benefits. Therefore; 
under. our interpretation. that 11 benef iciary" in• ORS 656. 2 06 ( 2}
ineans "potential beneficiary," claimant· is entitled to" receive $5 
per week as patt of his permarient tot~l disability beneii~s. · 

There is sufficient confusion· in the structure of the 
stati,ltes that ·we do not think SAIF 1 s contrary ·interpretation was 
so unreasonable as to.~arrant assessmen~ of a perialty. The Ref
eree1s assessment of a penalty will be reversed. 

ORDER 

The Referee's.order dated October 24, 1980 is affirmed exc~pt 
that the Referee's order that the SA_IF Corporation pay a. 25% pen
alty is reversed. 

Claimant's attorney is granted the sum of $50 for service~ 
rendered on this ~oar~ ~eview, payable _by the SAIF Corporation. 

DENNIS C .. KEMERY, Claimant . 
Jack Ofelt, Claimant's Attorney 
·SAIF Corp·Legal, ·Defense ~ttorney 
Order on Re1J1and . 

WCB·79-03851 
~uly 29, 1981 

This case is before the Board on· rem~nd irom_the C~urt of 
Appeals. On March 10, _1980,· Referee St. M?rtin airectea that 
claimant be gratited c~mpensation totalling 96° for·JO% unscheduled 
low back disability c1_nd ordered the payment .of Dr. Fleming's bill 
for psychotherapy. On_ appeal, the Board reversed the Re,teree •·s 
order ihat ~AIF pay·or. Fleming~s·b~ll and·decreased the awai~-to. 

-48C? 'for. 15% unscheduled disability. 

Claimant ap~ealea the .Board's decision_ to the Court of 
Appeals. The Court ·determined that the *efete~•s order should be 
affirmed. The award of 9~ 0 for 30% unscheduled 16w back 
disability is hereby reinstated together with the attorney fee 
granted by the Referee. SAif- is also.directed to pay Dr. 
Fleming's bill.for psychotherapy from January 8, 1979 to April 30, 
1979; the Referee 1 s attorney fee of $250 is reinstated. 

IT IS SO ORDERED. 

-106-
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In this case, claimant's second wife.who he married in 1978 
is a potential beneficiary. If clairriant dies as a result of his 
industrial injury, and if his present • spouse is then his spouse as
defined in OR 656.005(3), his spouse will become a beneficiary
entitled to 'receive ‘payment of Chapter 656 benefits. Therefore,
under our interpretation • that "beneficiary" in OR 656.206(2).
means "potential beneficiary," claimant is entitled to' receive $5
per week as part of his permanent total disability benefits.

There is sufficient confusion in the structure of the,
statutes that we do not think  AIF's contrary interpretation was
so unreasonable as to warrant assessment of a penalty. The Ref
eree's assessment of a penalty will be reversed.

ORDER

#

The Referee's.order dated October 24, 1980 is affirmed except
that the Referee's order that the  AIF Corporation pay a. 25% pen
alty is reversed.

Claimant's attorney is granted the sum of $50 for services
rendered on this Board review, payable by the  AIF Corporation.

DENNIS C._ KEMERY. Cla mant
Jack Ofelt, Cla mant's Attorney
SAIF Corp Legal, Defense Attorney
Order on Remand

WCB 79-03851
July 29, 1981

Th is
Appeals.

case is before the
On March 10, 1980,

Board on remand
Referee  t. Mar

for psychotherapy. On appeal, the Board
order that  AIF pay'Dr. Fleming's'bill a
48° 'for. 15% unscheduled disability.

^ ^ V. V- V, ^ . . V-'-'

Appeals. The Court determined that the Referee
affirmed. The award of 96° for 30% unscheduled
disability is hereby reinstated together with the attorne
granted by the Referee.  AIf is also, directed to pay Dr,.
Fleming's bill,for.psychotherapy from' January 8, 1979 to April 30
1979; the Referee's attorney fee of, $250 is reinstated.

IT I  O ORDERED.

om the Court of
d i. rec ted that
for ■ 30 % u nschedu led
Dr. FIeming's bi 11
ed the Re feree ' s
eas ed the awa rd to
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STEVEN LUNUMA~K, Claimant 
Gary Allen, Claimant's Attorney 
SAIF Corp Legal, Defense Attorney 
Request for Review-by Employer 

Reviewed by the Board en bane~ .. 

WCB 80-04474 & 80-03297 
July 29, 1981 

The Fred J. Early Co. seeks Board review of Referee Igar
ashi1s· order which sei aside its d~nial of responsibility for 
claimant's back condi_tion. Early c·ontends that claimant's suhse:
quent employer, the Donald M. Drake Co., is responsible. We agree 
and therefore reverse. · 

Bo~h Early a~d Drake .denied responsibility for claima~t•s 
back condition, each contending the other was responsible. Claim
ant experienc~d ~he first onset of symptoms while working ~s a 
heavy e·quipment operator for about a. month for Early. Subse
quently, during his second day·working for Drake, the symptoms 
became so severe that:he could no longer ~ork. Dr. Pasquesi 
reported: "In my opinion, this patient has an occupational dis
ease, which· [waa] ••• made worse by the work at the Donald M. Drake 

. Company." 

We agree that under the staridard~ of James v. SAIF, 290 Or 
343;. 348 (1980), -claimant has an occupational disease. In su~h a 
situation,. the most recent employer 'is responsible under the last 
injurious exposure·rule if that employment environment "could 
have" contributed· to_the disease. Inkley v. Forest Fiber Products 
Co., 288 Or 337, 344 {1980). ·From Dr. Pasquesi's opinion that 
claimant Is WO·rk for the second employer, Drake, did worsen his 
condition,_it rather easily follows that claimant's work at.Drake 
could have- contributed. to the disease and Diake is responsible. 

Drake re~ists that conclu~ion by relying on Bracke v. Baz'r, 
.Inc., Si Or App 627 (198lf. Bracke holdi that the last injurious 
exposure rule does not prevent a claimant from contending and · 
proving t~at an ~arlier. employer in a series ~f employers should 
b~ found respdnsible for a compensable ~ondition, despite subse
q~en~ employment that "could have" contributed to the compensable 
condition. Drake ~ould extend the Bracke holding to permit a sub
iequent .employer -to contend and prove that an earlier employer 
should be found responsjble. We disagree. As Drake would extend 
Bracke, it.would become inconsiste~t-with Inkley .. 

Bracke is limited, as w~ understand it, to permitting ihe 
claimant to prove that-an eari1er employer in a series of e~ 
players is responsible; it is not a rul.e that can be usea ~ya 
more recent employer to plac~ respo~sibil{ty on an earlier em
ployer, As we interpret the record, cl.aimant is indifferent 
whether Early or br~ke is found responsible; he merely wan~s his 
claim paid by somebo~y. un~er Inkley, his claim should. be paid by 
Drake. · 

ORDER 

· The Referee is order dated August 28, ·1980 is modified. The 
denial issued by the Fred J. Early Co. is reinstate~. ·The denial 
issued by the Donald M. Drake Co. is set ·aaide and this'claim· is 
remanded to Drake·1 s carrier ·for acceptance _and payment of benefits 
as required by law. The Referee~s award of attorney fee is a·f~ 
firmed. -107- · 

#

Reviewed by the Board en banc..

The Fred J. Early Co. seeks Board review of Referee Igar-
ashi's order which set aside its denial of responsibility for
claimant's back condition. Early contends that claimant's subse
quent employer, the Donald M. Drake Co., is responsible. We agree
and therefore reverse.

Both Early and Drake .denied responsibility for claimant's
back condition, each contending the other was responsible. Claim
ant experienced the first onset of symptoms while working as a
heavy equipment operator for about a. month for Early.  ubse
quently, during his second day'working for Drake, the symptoms
became so severe that 'he could no longer work. Dr. Pasquesi
reported: "In my opinion, this patient has an occupational dis
ease, which [was]...made worse by the work at the Donald M. Drake
Company."

We agree that under the standards of James v.  AIF, 290 Or
343,-348 (1980), claimant has an occupational disease. In such a
situation,, the most recent employer is responsible under the last
injurious exposure • rule if that employment environment "could
have" contributed' to the disease. Inkley v. Forest Fiber Products
Co., 288 Or 337, 344 (1980). From Dr. Pasquesi's opinion that
claimant's work for the second employer, Drake, did worsen his
condition, it rather easily follows that claimant's work at Drake
could have contributed- to the disease and Drake is responsible.

Drake resists that conclusion by relying on Bracke v. Ba 2 * r,
■Inc. , 51 Or App 627 (1981)'. Bracke holds that the last injurious
exposure rule does not prevent a claimant from contending and
proving that an earlier- employer in a series of employers should
be found responsible for a compensable condition, despite subse
quent employment that "could have" contributed to the compensable
condition. Drake would extend the Bracke holding to permit a sub
sequent employer to contend and prove that an earlier employer
should be found responsible. We disagree. As Drake would extend
Bracke, it would become inconsistent-with Inkley. .

Bracke is limited, as we understand it, to permitting the claimant to prove that an earlier employer in a series of em
ployers is responsible; it is not a ru3,e t’ '
more recent employer to place responsibili
ployer. As we interpret the record, c].aimant
whether Early or Drake is found responsible;
claim paid by somebody. Under Inkley, his clai:
Drake.

.. STEVEN LUNUMAKK, Cla mant WCB 80-04474 & 80-03297
Gary Allen, Cla mant's Attorney July 29, 1981
SAIF Corp Legal, Defense Attorney
Request for Rev ew by Employer

n a s er i es of em
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h e m ere Iv wan ts hi
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ORDER
The Referee's order dated August 28, 1980 is mod

denial issued by the Fred J. Early Co. is reinstated.
issued by the Donald M. Drake Co. is set aside and th__ _____
remanded to Drake'*s carrier for acceptance and payment of benefits
as required by law. The Referee's award of attorney fee is af
firmed. -107-
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ORWELL R. MAILLOUX, Cla1mant 
Larry Bruun, Claimant 1 s :Attorney· 
Roger Warren, Defense Attorney 
Request for Review by Employer 

WCB 79-10361 
July 29, 1981 

Reviewed by Board Members Barnes and Lewi?. 

The employer seeks Boa~d review of Referee Nichols' ·order 
which granted claimant an ·award of 80° for 25% unscheduled left 
shoulder disability. The employer contends -that the left shoulder 
condition- is not cbusally relaied to_an accepted right shoulder 
claim and therefore claimant is not entitled to any award for per
rnan~nt partial disability; alternatively, the employer contends 
the Referee 1 s award is excessive. 

The threshold issue is what body.parts a~e involved in this -
c la irn·. The only 801 form in the record, -executed hy c la iman t in 
Februaiy 1976,.claims right shoulder disability. Medical reports 
written over the following months refer oniy to the.riaht sh6ulder 
OF the should~r (singular). After December 1976 and January 1977, 
the medical repoits begin to refer also to th~ left shciulder or 
the shoulders (plural). Years-later, in 1979, claimant is treating 
physician wrote,· 11 ••• he- had bilateral [calcific] deposits when 
first seen [in 1~76]. 11 (Ernphasis,Added.) 

The initial right shoulder claim of F~bruary 1976 was closed 
by a Determi~ation Order on June 9, 1978~-a dati by which the med-
ical evidence ~lready ·aocurnented left shoulder involv~~ent. 
Claimant ·requested a hearing. Byastipulation of the parties 
dated December 27, 1978 claimant was awarded 10% urisch~duled riqht 
shoulder disability, despite the then-exi$ting medical evidence of 
left shoulder involvement. 

Claimant argues _that his left shoulder condition ,has never 
been denied by the carrier and points out that all medical ser
vices for treatrn~nt of it have been pai~ .. Howev~r, the absence of 
a denial for left shoulder diiabilty is rather easily -explained by 
the absence of a specific ·claim for left sh6ulder disability. 

We conclude that both of-claimant's shdulders have been in
volved in thi~ claim from the outset~ that the emphasis on claim
ant's right shdulder in the ~arly medical reports is explainable. 
and understandable because claimant's principal pr6blems have con~ 
sistently involved the right shoulder; and that·claimant 1 s sho11l
der condition, var·io~sly described as rotator cuff tencionitis and 
bursitis, is equally comp~nsable in both shoulders. Given our 
concJ.usion of both-shoulder invoJ.vement. from the outset, the em
ployer.could have, but did not, argue th~t th~ ,December 1978 stip-
ulation is res judicata as to both· shoulders. · 

We thus turn to·the question of the extent of ciaimant's dis
ability relating to his-shoulder~ (plural). Claimant was.awarded 
10% unscheduled disability by the 1978 stipulation. Claimant wa~ 
awarded an additional 25% .unscheduled disability by the Referee.· Q\ 
The combined conclusion is that claimant has 16st more tha~ one- W 
third of his wage~earning capacity. 
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ORWELL R. MAILLOUX, Cla mant
Larry Bruun, Cla mant's Attorney
Roger Warren, Defense Attorney
Request for Rev ew by Employer

WCB 79-10361
July 29, 1981

Reviewed by Board Members Barnes and Lewis.

The employer seeks Board review of Referee Nichols’ order
which granted claimiant an award of 80° for 25% unscheduled left
shoulder disability. The employer contends that the left shoulder
condition- is not causally related to an accepted right shoulder
claim and therefore claimant is not entitled to any award for per
manent partial disability; alternatively, the employer contends
the Referee's award is excessive.

The threshold issue is what body’parts are involved in this 
claim. The only 801 form in the record, executed by claimant in
February 1976,.claims right shoulder disability. Medical reports
written over the following months refer only to the right shoulder
or the shoulder (singular). After December 1976 and January 1977, 
the medical reports begin to refer also to the left shoulder or
the shoulders (plural). Years-later, in 1979, claimant's treating
physician wrotehe-had bilateral [calcific] deposits w'hen
first seen [in 1976]." (Emphasis Added.)

The initial right shoulder claim of February 1976 was closed
by a Determination Order on June 9, 1978--a date' by which the med
ical evidence already documented left shoulder involvement.
Claimant requested a hearing. By a stipulation of the parties
dated December 27, 1978 claimant was awarded 10% unscheduled right
shoulder disability, despite the then-existing medical evidence of
left shoulder involvement. s .

#

#

Claimant argues that his left shoulder condition has'never
been denied by the carrier and points out that all medical ser
vices for treatment of it have been paid.. However, the absence
a denial for left shoulder disabilty is rather easily explained
the absence of a specific claim for left shoulder disability.
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We thus turn to'the,question of the extent of claimant's dis
ability relating to his shoulders (plural). Claimant was.awarded
10% unscheduled disability by the 1978 stipulation. Claimant was.
awarded an additional 25%.unscheduled disability by the Referee.-
The combined conclusion is that claimant has lost more than one-
third of his wage-earning capacity.
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The record does not support such a conclusion. Claimant has 
returned to the job he had before- his 1976 claim, although he now 
declines overtime. He has had no surgery and n~ne is corttempla
ted. No medical report documents any limitation of motion in 
claimant's shoulders. He suffers on-again, off-again episodes of 
pain as is common to tendonitis/bursitis.- Apparently, although 
the record is not completely clear, this pain causes claimant to 
miss about two to thr~e days per month -from work, ·and he is paid· 
time loss -for these days. 

In 1978 claimant regarded 10% unschedulea disability as ade
quate when the sole focus was on.his more severe right shoulder 
condition.· Considering all relevant factors, we conclurle that an 
award of an additional 10% unscheduled disability, for a ~otal of 
20% unscheduled disability for both shoulders, would be adequate. 

Finally~ we note a collateral error in the Referee's order. 
The Referee stated: ''The claimant's disability o~ his right 
shoulder may well b~ i~ excess of that ~tipulated to, but since 
there has been no change in the claimant's condition since then, I 
have no authority to increase the award for the right shoulder." 
The stipulation was executed in December of 1978. At some point 
for some reason, neither explained in the record, the claim had 
been ·reopened._ It was closed by a second Determination Order 
dated ~ovember 27, 1979i issued after the December 1978 stipula
tion. Claimant requested a hearing on the November 1979 Determin-
ation Orde~. Under these circumstances, the Refere~ did have 

I 

authority to rule on the extent of permanent partial disability. 

ORDER 

The Referee's order dated Novemb~r 20, 1980 is modified to 
grant claimant an award of 10% ·unscheduled disability for loss of 
earning capacity due to right and left shouldPr conditions; this 
award is in addition t6 that granted pursuant to the- December 27, 
1978 stipulation of the parties. The balance of the Referee's 
order is affirm~d . 
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In 1978 claimant regarded 10% unscheduled disability as ade~
quate when the sole focus was on his more' severe right shoulder
condition.- Considering all relevant factors, we conclude that an-
award of an additional 10% unscheduled disability, for a total of
20% unscheduled disability for both shoulders, would be adequate.

Finally, we note a. collateral error in the Referee's order.
The Referee stated: "The claimant's disability on his right
shoulder may well be in excess of that stipulated to, but since
there'has been no change in the claimant's condition since then, I
have no authority to increase the award for the right shoulder."
The stipulation was executed in December of 1978. At some point
for some reason, neither explained in the record, the claim had 
been reopened.. It was closed by a second Determination Order
dated November 27, 1979, issued after the December 1978 stipula
tion. Claimant requested a hearing on the November 1979 Determin
ation Order. Under these circumstances, the Referees did have
authority to rule on.the extent of permanent partial disability.

ORDER

The Referee's order dated November 20, 1980 is modified to
grant claimant an award of 10% unscheduled disability for loss of
earning capacity due to right and left shoulder conditions; this
award is in addition to that granted pursuant to the^ December. 27,
1978 stipulation of the parties. The balance of the Referee's
order is affirmed..
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:c''MARTIN, Claimant 
Robert Gardner, Claimant 1 s Attornej 
Brian Pocock, Defense.Attorney · 
Request for·Review hy Employer 

Reviewed by the Board en bane. 

WCB 80-00369 
July 29, 1981 

The employer seeks Board review of Refere~ Johnson's order 
which· granted claimant an -award of 144° for 45% unscheduled dis
ability ~nd an-award of_ 60° for 40% l~is of the right forearm. 

The ·Referee erred in ruling that the rules ~f the Workers' 
Compensation Department governing the rating of disability did not 
here apply beca~~e claimaht was injured befoie the effective date 
of those rules. Dennis Gardner, WCB Case .No._ 79-04289 (Order on 
Review June 30, 1981). The Referee correctly ruled that the pro
vision of those rules that would classify the shoulder as a sched
uled area was. invalid a~ inconsistent with prior law~· OSEA v. 

-Workers' Compens~tion Dept., 51 Or App ~5 (1981). 

Applying the Depattmen~•s'rules for rating loss of use to 
claimant's scheduled right wrist condition and appliing the. 
Department's rules for ratin~ loss of• earning capacity to claim
ant's unscheduled cervical and right shoulder condition, we reach 
the same result as did the Referee~ 

ORDER 

The Referee's order dated S~ptemb~r. 17, 1980 is affirmed. 
Claimant•~ att6rney_ is awarded a~ a reasonable attorney fee for 
services rendered in connection with this Board review the sum of 
$4"0 0. 

DISSENT BY BOARD MEMBER LEWIS: 

· I do not cohcur in the majority opinion of the Board. I adhere to 
the views-6f my dissent in Dennis Gardner, WCB Case No. 79-04289 
(June 30, 1981). · 
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LUGE?;E K.'MARTIN, Cla mant
Robert Gardner, Cla mant's Attorney
Br an Pocock, Defense Attorney
Request for Rev ew by Employer

WCB 80-00369
July 29, 1981 #

Reviewed by the Board on banc

The employer seeks Board review of Referee
which'granted claimant an award of 144° for 45%
ability and an -award of 60° for 40% loss of the

Johnson's order
unscheduled dis-
right forearm.

of the Workers'
disability did not

The Referee erred in ruling that the rules
Compensation Department governing the rating of
here apply because claimant was injured before the effective date
of those rules. Dennis Gardner, WCB Case No.. 79-04289 (Order on
Review June 30 , 1981) . The Referee correctly ruled that the pro
vision of those rules that would classify the shoulder as a sched
uled area was. invalidas inconsistent with prior law:' O EA v.

•Workers* Compensation Dept., 51 Or App 55 {1981)

Applying the Department's'rules for rating loss of use to
claimant's scheduled right wrist condition-and applying the.
Department's rules for-rating loss of-earning capacity to claim
ant's unscheduled cervical and right shoulder condition, we reach
the same result as did the Referee*.

ORDER

The Referee's order dated  eptember.17, 1980 is affirmed.
Claimant's attorney, is awarded as a reasonable attorney fee for

rendered in connection with this Board review the sum ofservices
$400.

DI  ENT BY BOARD MEMBER LEWI :

I do not concur in the majority, opinion of the Board. I adhere to
the views-of my dissent in Dennis Gardner, WCB Case No. 79-04289
(June 30, 1981). 
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ULAN R; MOORE, Claimant 
Gary A 11 en, Claimant's Attorney . 

·sAIF Corp Legal, Defense Attorney 
Request for Review by SAIF · . . . . 

Reviewed by Board Members McCall~ster 

WCB 80-10724 
July 2_9 ~ 19-81 

and Lewis. 

The SAI~ Corporation seeks Board review of Referee Knapp's 
order appr6ving as c~mpensable claim~nt~s knee'problem and 
subse~uent surgery as a ·worsened ·condition resulti~g from a 
September 18, .1980 cin~the~job incide~t. 

SAIF attacks· a.s .highly suspect the medical opinion of 
claimant's treating physitiani· Dr. Chester, tont~nding that th~ 
doctor's own ·reports are ccintradictory. Dr. Chester's opinion is, 
however, uncontradicted· by .medical evidence. In the Board's 
opinion, Dr. Chest~r's opinion of a worsened condit)on was not 

-appreciably affect~d by his mom~ntary ~isconception·that the 
initial 1977 knee inj~ry was job-related,. particularly since his 
1977 chart notes reflect that the first.injury was while.claimant 
played basketball. 

The·Referee found, and .the Board agrees~ that: 

"Where·, as here, there fs uncontr?dicted 
medical evidence that causally relate 
contrib~tioG of the lnjur~ to the wors~njng of 
~ pre-existing condition, the evidence 
preponderates in favoi of claim~nt: Neathamer 
v. SAIF, 16.0r App 40_2 (1974)." 

Dr. Chester, wh6 had t.reated claimant for his knee problem since 
his priginal injury in 1977 and who. examined 'hi~ in the_ emerg~n~y 
roe~ on September 19,:1980, ha·d .also perf~rmed -the 1978 knee 
surgery. He beli~ved tlaimant's pushi~g the 1,000-~ound _tanks up 
the incli-ne contributed to.the wors·ening of·-his knee condition.· 
Mr. Chester I s December 11, 19 80 ·1ette'r stated: 

-"I have _reviewed my notes on tris patient and 
they include ·the fact. that he was seen in the 
e~ergency room on Se~tember 18 ~ith a knee· 
injury Which was related to the on the jqb 
injury that you referred to in ydur·.1etter of 
December 1. He has sine~ had surgery for 
remov~l of the menjscal remnant· that .we knew 
was· present from pr~vio~s arthrography and· 
other clinical findings· dating back. a couple 
of jears. · 

· -111'-
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ULAN R. MOORE, Cla mant . . WCB 80-10724
Gary Allen, Cla mant's Attorney . . ' July 29, 1081

■ SAIF Corp Legal, Defense Attorney
Request for Rev ew by SAIF • '
Rev ewed by Board Members McCall ster and Lew s.
The SAIF Corporat on seeks Board rev ew of Referee Knapp'sorder approv ng as compensable cla mant.'s knee'problem and

subsequent surgery as a worsened 'cond t on result ng from a
September 18,.1980 on-the-job  nc dent.

SAIF attacks as .h ghly suspect the med cal op n on of
cla mant's treat ng phys c an,' Dr. Chester, contend ng that the
doctor's own reports are contrad ctory. Dr. Chester's op n on  s,
however, uncontrad cted by med cal ev dence. In the Board's
op n on, Dr. Chester's op n on of a worsened cond t on was not
apprec ably affected by h s momentary m sconcept on • that the n t al 1977 knee  njury was job-related,, part cularly s nce h s
1977 chart notes reflect that the f rst  njury was wh le cla mantplayed basketball. . '

The Referee found, and the Board agrees, that:
"Where', as he.re, there  s uncontrad cted
med cal ev dence that causally relate
contr but on of the  njury to the worsen ng of
a pre-ex st ng cond t on, the ev dence
preponderates  n favor of cla mant. Neathamer
V. SAIF, 16-Or App 402 (1974)."

Dr. Chester, who had treated cla mant for h s knee problem s nce
h s or g nal  njury  n 1977 and who,exam ned h m  n the,emergency
room on September 19,‘1980, had also performed the 1978 knee
surgery. He bel eved cla mant's push ng the 1,000-pound tanks up
the  ncl ne contr buted to,the worsen ng of'h s knee cond t on.-
Mr. Chester's December 11, 1980 letter stated:

•"I have .rev ewed my notes on th s pat ent and
they  nclude 'the fact that he was seen  n the
emergency room on September 18 w th a knee '
 njury wh ch was related to the on the job
 njury that you referred to  n your.letter of
December 1. He has s nce had surgery for
removal of the men scal remnant that ,we knew
was’present from prev ous arthrography and
other cl n cal f nd ngs' dat ng back, a couple
of years.

9
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the emergency report, plus the 
patient'~ h~stciry does support on.the job 
injury on or about September 18. At that time 
it was de~cribed that the patient was pyshing · 
a heavy weight up a_n incl-ine when_ he· 
experienced sudden. onset of left knee pain. 
The knee popped and was unable tb-hold his 
weight and gave-waf on hjm. There was later 

. s we 11 in g and considerable pain. . This·. brought 
him to the emergency room which is documented, 
and later- my_ office ~ates indicate the 

_situation and the subsequent surgery. So to 
comment to your question, the recent injury. 
did contribute to the wbrs~ninq of his knee 
condition and brotiaht him io t~e situation·jn 
which the surgeri -~~pea red to be indicated and 
was performed." · 

The Refere~ concluded that Dr. Chester's earlier refirence to 
the clai~ant's problem being a continuance of the 1977 injury is 
not a contradiction. The Board agrees .and accepts the Referee's 
analysis which ~tated: · 

,"The presence of the meniscus remnant in the 
knee was the continuing problem, the 

. underlying condition, that_ w~s aqgr~~ated by 
the industrial accident of September 18; 
1980. Whether diiectly causing it, iighting 
up, _aggravating or accelerating a disease 
conditioni th~ resultant ~isabil1t~ is 
char~eable to the.accident. Armstrong v~ 
·state Ind0strial Accide~t Commission, 146 Or 

. 569 ( 1_934). 1-1 

The Board concludes that claimant has carried his burden cf 
proof in establishi~g th~ compensability of his claim. 

ORDER 

The Referee's order dated February 3, 1981.is. affirmed. 
Claimant's attorney js hereby award~rl $350 as an attorney fee .for 
legal services rendered _in this appeal. 
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"However, the emergency report, plus the
pat ent'sh story doessupport on.the Job
 njury on or about September 18. At that t me
 t was descr bed that the pat ent was push ng-
a heavy we ght up an  ncl ne when,he
exper enced sudden.onset'of left knee pa n.
The knee popped and was unable to hold h s
we ght and gaveway on h m. There was later
sw.ell ng and cons derable pa n.. Th s', brought
•h m to the emergency room wh ch  s documented,
and later- my, off ce notes  nd cate the
.s tuat on and the subsequent surgery. So to
comment to your quest on, the recent  njury,d d contr bute to the worsen ng of h s knee
cond t on and brought h m to the s tuat on' n
wh ch the surgery appeared to be  nd cated and
was performed."

m

The Referee concluded that Dr. Chester's earl er reference to
the’cla mant' s problem be ng a . cont nuance of the 1977  njury  s
not a contrad ct on. The Board agrees .and accepts the Referee's'analys s wh ch stated:

"The presence of the men scus remnant  n the
knee was the cont nu ng problem, the

.underly ng cond t on, that,was aggra'vated by
the  ndustr al acc dent of September 18,
1980. Whether d rectly caus ng  t, l gh.t ng
up, aggravat ng or accelerat ng, a d sease,
cond t on, the resultant d sab l ty  s
chargeable to the.acc dent. Armstrong v.
State Industr al Acc dent Comm ss on146 Or
569 ( 1934) ."

The Board concludes that cla mant has carr ed h s burden of
proof  n establ sh ng the compensab l ty of h s cla m.

ORDER
The Referee's order dated February 3, 19 81' s. aff rmed .

Cla mant's attorney  s hereby awarded $350 as an attorney fee.for
legal serv ces rendered  n th s appeal.
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E. POE, Claimant .-,-. 
J. Rion Bourgeois, Claimant's Attorney 
SAIF Corp Legal, Oefense_Attorney 

· Order of Di smi ssa l 

WCB 80-00559, 80-00560 & 
80-00857 
J_uly 29, 1981 

The Board has r-eceivea ·a Motion to Dismiss the above-entitled 
matter on the grounds the Request for Review by the SAIF 
Corpora~ion was not mailed within 30 days after the date the 
Opinion and Ord~r was issued; 

The Opinion and Order was issued June 9, 1981. The thirty 
days for filing a Request for Review expired July 9, 1981. The 
Request for Review was dated July 10, 1981. Therefore, more than 
30. days have passed, and the order -of the Referee is final by 
operation of law, and the SAIF Corporation's Request for Review is 
hereby dismissed. 

IT IS SO ORDERED. 

CHARLES R. SHIPMAN, Claimant 
Evohl Malagon, Claimant 1 s Attorney 
SAIF Corp Legal, Defense Attorney 
Request for Review by Claimant 

WCB 80-00668 
July 29, ~981 

Reviewed by Board Members Barnes and McCallister. 

The claimant seeks Board review of Referee St. Martin's order 
which affirmed the SAIF Corporation's denial of compensation for 
his heart condition. 

The Board affirms and adopts the Referee's order with the 
additional observation that·under cases like James v. SAIF, 290 Or 
343 (1981), and Thompson v. SAIF, 51 Or App 395 (1981), it 
behooves claimant to make up his mind whether he is claiming an 
accidental inj~ry or an occupational disease. 

ORDER 

The Referee's order dated January 27, 1981 i~ affirmed. 
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THEODIS E. POE, Cla mant
J. R on Bourgeo s, Cla mant's Attorney
SAIF Corp Legal, Defense Attorney
Order of D sm ssal

WCB 80-00559, 80-00560 &
80-00857July 29, 1981

The Board has received a Motion to Dismiss the above entitled
matter on the grounds the Request for Review by the  AIF
Corporation was not mailed within 30 days after the date the 
Opinion and Order was issued.

The Opinion and Order was issued June 9, 1981. The thirty
days for filing a Request for Review expired July 9, 1981. The
Request for Review was dated July 10, 1981. Therefore, more than
30. days have passed, and the order of the Referee is final by
operation of law, and the  AIF Corporation's Request for Review is
hereby dismissed.

IT I  O ORDERED.

CHARLES R. SHIPMAN, Cla mant
Evohl Malagon, Cla mant's Attorney
SAIF Corp Legal, Defense Attorney
Request for Rev ew by Cla mant

WCB 80-00668
July 29, 1981

Reviewed by Board Members Barnes and McCallister.

The claimant seeks Board review of Referee  t. Martin's order
which affirmed the  AIF Corporation's denial of compensation for
his heart condition.

The Board affirms and adopts the Referee's order with the 
additional observation that under cases like James v.  AIF, 290 Or
343 (1981), and Thompson v.  AIF, 51 Or App 395 (1981), it
behooves claimant to make up his mind whether he is claiming an
accidental injury or an occupational disease.

ORDER
The Referee's order dated January 27, 1981 is affirmed.
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WATTERBERG, Claimant 
Frank Susak, Claimantrs Attorney 
SAIF Corp Legal, Defense Attorney 
Request for Review by Claimant 

WCB 79-06535 
July 29, 1981 

Reviewed by Board Members Barnes and Mccallister. 

Claimant seeks Board review of Referee Leahy 1 s order which 
affirmed the November 17, 1978 Determination Order granting t.ime 
loss only .. The Referee a'lso approved the .insurer's denial of a 
claim for psychiatric treatment allegedly arising· out of 
claimant 1 s December 2, 1976 compensable automobile accident. 

No briefs have been filed in this appeal. We presume .that 
the issues are those raised at thi hearing and that claimant 
appeals th~ Refer~e's order in its entirety. At the hearing, 
claimant sought a permanent partial disability rating arid 
contiriued psychiatric treatment. 

Unfortun~tely, the Referee's order merely j~~ps from a mere 
recitation of the e0idence to an unexplained conclusion. We dq 
not, therefore, have the benefit of the Referee's legal or factual 
analysis, if any, upon which his order was based. 

While employed on December. 2, 1976 by the Bulletin, a Molalla 
newspaper, selling advertising for a salary plus mileage, .. 
claimant's vehicle was involved in a rear~end collision. She 
received out-~afient treatment at the Kaiser Foundation Hospital 
where o·:r. -R. Goodwin diagnosed her condition as a moderate 
cervical stiain. Recommended treatment included physical therapy, 
a . r i b be 1 t ~ and a c er vi ca 1 co 11 a r. A f t er ye a r s of cons er v a t i"v e 
treatment, attendance at Kaiser's neuromuscular pain cliriic, three 
weeks_at the Northwest Pain Center, participation in a Callahan 
Center Disability Preventio~ course, psychological counseling and 
hypnosis sessions, cl~imant continued to suffer chronic pain in 
her neck, arms and he~d. Other than muscle spasmi ~nd some 
limitation of motion, no objective fi~dings have heen ~ade to 
explain her. continu~d symptoms. The medical consensus is that 
claimant 1 s continued .problems _are the result- of functional 
overlay, unrelated personality disorders and personal problems at 
home. · · 

Claimanf seeks p~yment of psychiatric treatment, apparently 
provid~d either by the Kaiser Foundatip~_or a Dr. Jasper Ormond. 
Although ·th~ Referee kept the record open for months to a·llow 

· claimant time to·.submit·_a r_eport ftcim Dr. Ormond, ·none was 
6ffered. Clai~~nt has refused authorization for the· release of 
medical reports or· records by the 'Kaiser medical facility. As a 
tesult, there is no w~y to know wh~t ~ay, if·any, the claimed 
psych-iatric tr~atmerit'relates to the December 1976 com~ensable 
injury. The Board concludes, therefore, that there is an absence 
of proo~ that Dr~ O~~ond's or Kaiser's psych~atric :treatm~nt · 
relate to her on·-the-job injury. On the· issue of the provision of Q 
these specific ~sychiatric treatments, the Board affirms SAIF 1 s W 
April 17, 1980 denial. · 
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LUCINDA WATTERBERG, Cla mant
Frank Susak, Cla mant's Attorney
SAIF Corp Legal, Defense Attorney
Request for Rev ew by Cla mant

WCB 79-06535
July 29, 1981

Reviewed by Board Members Barnes and McCallister.

Claimant seeks Board review of Referee Leahy's order which
affirmed the November' 17, 1978 Determination Order granting t.ime
loss only,. The Referee also approved.the insurer's denial of a
claim for psychiatric'treatment allegedly arising'out of
claimant's December 2, 1976 compensable automobile accident.

No briefs have been filed in this appeal. We presume,that
the issues are those raised' at the hearing;and that claimant
appeals, the Referee's order in its entirety. At the hearing,
claimant sought a permanent partial disability rating and 
continued psychiatric .treatment. ‘ '

Unfortunately, the Referee',s order merely junips from a mere
recitation of the evidence to an unexplained conclusion. We d.o
not, therefore, have the benefit of the Referee's legal or factual
analysis, if any, upon which his order was based.'

While employed onDecember. 2, 1976 by the Bulletin, a Molalla
newspaper, selling advertising for a salary plus mileage,.,
claimant's vehicle was involved in a rear-end collision.  he'
received out-patient treatment at the Kaiser Foundation.Hospital
where Dr. R. Goodwin diagnosed her condition as a moderate
cervical strain. Recom.mended treatment included physical therapy,
a.rib belt, and a cervical collar. After years of conservative
treatment, attendance at Kaiser's neuromuscular pain clinic, three
v;eeks at the Northwest Pain Center, participation in a Callahan
Center Disability Prevention course, psychological counseling and
hypnosis sessions,'claimant continued to suffer chronic,pain in
her neck, arms and head. Other than muscle spasms and some
limitation of motion, no objective findings have been made to
explain her, continued symptoms. The medical • consensus is that
claimant's continued .problems .are the'result.of functional
overlay, unrelated personality disorders and personal problems at
home.

Claimant seeks, payment-.of psychiatric treatm
provided either by the Kaiser Foundation or a Dr.
Although the Referee kept the record open for mon
claimant time to.submit a report from Dr. Ormond,
offered. Claimant has refused authorization for
medical reports or records by the Kaiser medical
result, there is no w.ay to know what way, if-any,
psychiatric treatment'relates to the December 197
injury. The Board concludes, therefore, that the
of proof that Dr. Ormond's or Kaiser's psychiatr!
relate to her on-the-job injury. On the issue of
these specific psychiatric treatments, the Board
April 17, 1980 denial. ■
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On the issue of whether claimant has any permanent disability 
as a result of the December 1976 ~ompensable automobil~ accident, 
we confront a similar problem in the recordA Taken as a whole the 
medical evidence does not document.any objective finding of 
permanent physical impairment; all suggestions of any possible 
permanent impairment rely in large part on varioµs psychological 
condi tioris; and the weight _of ·the medical eviden·ce does not relate 
these conditions to the automobile accident. 

ORDER 

Th~ Referee's order dated December 5, 1980 is affirmed.· 

PRUDENCE WEHRLY. Claimant 
Mark Wehrly. Claimant's Attorney 
Ridgway Foley, Defense Attorney 
Request for Review by Claimant 
Cross Request by Employer · 

i'~CB 80-03048 
July 29, 1981 

Revie~ed by Board Members Barnes and Lewis. 

Both the claimant and employer seek Board revi~w of Referee 
James' order which affirmed the February 7, 1980 Determination 
Order whereby claimant was granted no compensation for permanent 
disability and affirmed the September 22, 1980 denial of · 
responsibility for .cla{mant's psoriatic arthritis (if it exists). 

The Board affirms and adopts the -order of the Referee. 

ORDER 

The Referee's order dated December 3, 1980 is af!irrned. 

YVONNE WEISER, Claimant 
Mike Ratliff, Claimant's Attorney 
Roger Luedtke, Defense Attorney 
Request for Review by Cl a_imant 

WCB 79-09899 
July 29·, 1981 

Reviewed by Board Members Barnes and McCallister. 

The claimant seeks Board review of Referee Braverman's order 
which awarded claimant ·101 unscheduled peiianent partial back 
disability. ·claimant contends the award is insufficient~ 

The Board affirms and-adopts the order of ihe Referee. 

ORDER 

The Referee's order dated December 22, 1980 is affirmed.· 

. -115-

On the issue of whether claimant has any permanent disability
as a result of the December 1976 compensable automobile accident,
we confront a similar problem in the record,. Taken as a whole the 
medical evidence does not document any objective finding of
permanent physical impairment? all suggestions of any possible
permanent impairment rely in large part on various psychological
conditions; and the weight of the medical evidence does not relate
these conditions to the automobile accident.

ORDER ■

The Referee's order dated December 5, 1980 is affirmed.'

m

PRUDENCE WEHRLY, Cla mant
Mark Wehrly, Cla mant's Attorney
R dgway Foley, Defense Attorney
Request for Rev ew by Cla mant
Cross Request by Employer

V.'CB 80-03048
July 29, 1981

Reviewed by Board Members Barnes and Lewis.

Both the claimant and employer seek Board review of Referee
James' order which affirmed the February 7, 1980 Determination
Order whereby claimant was granted ho compensation for permanent
disability and affirmed the  eptember 22, 1980 denial of
responsibility for claimant's psoriatic arthritis (if it exists)

The Board affirms and adopts the order of the Referee.

ORDER
The Referee's order dated December 3, 1980 is affirmed.

YVONNE WEISER, Cla mant
M ke Ratl ff, Cla mant's Attorney
Roger Luedtke, Defense Attorney
Request for Rev ew by Cla mant

WCB 79-09899
July 29, 1981

Reviewed by Board Members Barnes and McCallister.

The claimant seeks Board review of Referee Braverman's order
which awarded claimant 10% unscheduled permanent partial back
disability. Claimant contends the award is insufficient.

The Board affirms and adopts the order of the Referee.

ORDER
The Referee’s order dated December 22, 1980 is affirmed.'

-115-

--

■ 



   
    

   
    

 
  

      

       
        

         
           

          
         

            
           

            
           

           
         

         
          

         
          

         
        

         
         
          

           
          

       
        

        
       
        
      

     
        
        
       
          

       
      
        

      
  

I. WILLIAMS, Claima·nt 
8. Gil Sharp, Claimant's -Attorney 
Don~ld Hull-, Defense Attorney 
Request for Review by Claimant 

WCB 79-10615 
July 29, 1981 

Revie~ed by:soard members Barnes and Mccallister. 

Claimant s~eks Soard review of Refere~_Pferdner 1 s order 
denying her claim for thrombophlebitis, allegedly caused by 
prolon~ed standlng 6r iitting in_one positi6n at a conveyor belt 
for a· period of one ~nd one-half weeks as a fruit .sorte~. 

On September -4, .1979;· at the age of 38, · claimant ·began 
working for Diamond ·Fruit Gr6wers; Inc., havi~g previously worked 
as a waitress at different clubs and for two months at another 
fruit company as a· sorter. Claimant testified that even though 
ninety percent ·of hei work as a waitress was on her feet; she had 
no prior problems_with swelling or pain in her leqs. After. 
workirig for three p~rtfal and five full dais for Diamond Fruit 
Growers, claim~nt was hospitalized for, what was first dia~nosed as 
phlebitis by Dr. W .. T. Edrnundsen, her treating physician. On 
consultation, Dr-. w. B. Thompson -diagnosed her condition as deep 
calf thrombophlebitis. -·The claim wa~ filed on September 26, 1979 
and was later denied although the deriial was not introduced into 
evidence. · · 

In .December. of .197a,· Dr. John R. Kingsley c·on.firmed the -
diagnosis, referiing to it as deep venous .thrornbosi~. Dr. 
Kingsley specialize·s in thoracic. and vascular surgery and .was 
asked. to examine claimant -for diagn·ostic · purposes only. He saw 
claimant on seve.ral occasions for testin·g and evaluation but did 
not treat her~- His·. inost recent exam indicated that her current 
~ymptoms were not related to the initial problem but were 
neuromuscJl~r.in origin. Dr.· Kingsley had viewe~ the .sorting 
table where ~laimant had ~orked. In hii deposition~ he.testified: 

· " . . · . ·as I s i mu la t e d th e j o b , the j o b r e g u i red 
sitting on a··high stool and standi0g, -and 

__ mostly uppir extremity motion, hut it did 
. re~uir~ some movement of lower eittemiti~s, 

and ~Y -impressioni·having at least attempted 
to s·imulate._her joh, w.::1s that a_n occlu~~ion _in 
her Venqus system. wo~ld be unlik~ly, hased on· 
0h~t _I could ~e~- and simulate, particularly· in 
·vie~ ·of the short· time she was there. I have 
to tender that with· the knowleJge that deep 

-ve·nous .occlusions can occur ·at. any time, can 
occur in shdrt intervals, can oc6ur from -
Prolonged s'itting, more so than prolonged_ 
standing .•. 

· --116-

DIXIE I. WILLIAMS. Cla mant
B. G l Sharp, Cla mant's Attorney
Donald HulV, Defense Attorney
Request for Rev ew by Cla mant

WCB 79-10615
July 29, 1981

Reviewed by. Board members Barnes and McCallister.

Claimant seeks Board review of Referee..Pferdner's order
denying her claim for thrombophlebitis, allegedly caused by
prolonged•standing or sitting in.one position at a conveyor belt
for a period of one and one-half weeks as a fruit .sorter.

On  eptember A, .1979, at the age of 38,'claimant began
working for Diamond Fruit Growers; Inc., having previously worked
as a waitress at different clubs and for two months at another
fruit company as a' sorter. Claimant testified that even though
ninety..percent of her work as a waitress was on her feet, she had 
no prior problems with swelling, or pain in her legs. After,
working for three partial and five full days for Diamond Fruit
Growers, claimant was hospitalized for^what was first diagnosed as
phlebitis'by Dr. W. ,T. Edmundsen, her treating physician. On
consultation. Dr-. W. B. Thompson diagnosed her condition as deep
calf thrombophlebitis. ’The claim was filed, on  eptember 26, 1979 
and was later denied although the denial was not introduced into 
evidence.

In .December, of 1978,' Dr. John R. Kingsley confirmed the
diagnosis, referring to it as deep venous .thrombosis;. Dr.
Kingsley specializes in thoracic and vascular surgery and .was
asked.to examine claimant -for diagnostic’purposes only. He saw '
claimant on several, occasions for testing and evaluation but did
not treat her.' His‘. most recent exam indicated that her current
symptoms .were not related to the initial problem but were'
neuromuscular.in origin. Dr.' Kingsley had viewed the .sorting
table where.claimant had worked. In his deposition, he testified

m

"..-.as I simulated the job, the job required
sitting on.a high stool and standing, -and
mostly upper extremity motion, but it did
require' some movement of lower extremities,
and my impression'having at least attempted
to simulate...her job, was that an occlusion .in
her venous system, would be unlikely, based on'
what I could see-and simulate, particularly in
view of the short' time she was there. I have
to tender that with' the knowledge that deep
venous .occlusions can occur -at. any time, can 
occur in short intervals, can occur from
prolonged sitting, more so than prolonged
standing... .

m
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"· .•. As r, simulated her 'job; I would think that 
movement of her legs would.have been enough 
to, espe'ci~lly in her age· group, to not; have 
caused thrombosis ••• 

" ••. Any motion, any m6vem~nt whereb~ she puts 
weight-on her legs, either placing her legs on 
the stool or 6n the. floor, there is a little 
tilt.table, a lfttl~ tilt board ther~ on th~ 
bottom, if she·l~aned -forward and pressed.on 
that with her foot, any motion that- c~used 
~ontraction of her lower leg muscles ·would 
propel the venous blqod, so it•is unlikely, if 
she did that, it's unlikely that blood would 
become so static or flow slow:~nough to cause 
thrombosis~"- · · 

Al though ·Dr. Kingsley believed that it was pos-sfb.le that 
claimant's prolonged Standing or sitting in one position could· 
cause a clot, .he tho~ght it unlikely. 

Dr. Edmundsen, clairna~t~s treating physician who had ·been her 
doctor for tl)ree or ·four years, testified that the primary cause 
of thrombophlebifis is stasi~, or lack of motion so that the· 
ci~culation does no~ keep moving. It was his 6pinion that 
claimant's·job was a material contributihg fact6r to her. 
condition, although he conceded inactivity around t'he house ori the· 
part of ,an 6verweight ·woman could also cause thrornbbphlebitis. He 
had no idea of how long a person might have to be inactive for the 
blood clots to form since t~e underlyjng condition is silent 
before showing any symptoms. br. Edmundsen did not bring hi~ 
records with him to the hearing, and simply did not know much of 
claimant's history conc~rnirig.prior work or.home ·activi~ies 
preceding her leg _con~ition. He had ·not. seen the. sorting 
operation where claimant worked~ but insisted that the work 
condition was the precipitating factor,· adc:Ung that 11 whethe r it 
started or whether· it was ·there before, why ·r don't know, nor does 
anybody· else--nobod~ can tell."· 

The Board concludes that Dr. Edmundson's testimony falls 
somewhat short of that re~uired to establish· medic~l causation in 
view of the c~nflicting opi~ion of Dr. Kingsley • 

. The Referee aecliped giving much weight to the testimony of 
claimant's treating physician on the question of medical causation 
as contrasted with the opinion of the ·consulting.vascular 
surgeon. In·so doi~g, the Referee said: · · l. 
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9 "...As simulated her job, I would think that
movement of her legs would have been enough
to, especially in her age' group, to not have
caused thrombosis...

"...Any motion, any movement whereby she puts
weight on her legs, either placing her legs on
the stool or on the- floor, there is a little
tilt table, a little tilt board there on the
bottom, if she leaned forward and pressed.on
that with her foot, any motion that- caused
contraction of her lower leg muscles would
propel the venous blood, so itis unlikely, if
she did that, it's unlikely that blood would
become so static or flow slow -.enough to cause
thrombosis.".

Although Dr. Kingsley believed that it was possible that 
claimant’s prolonged standing or sitting in one position could'
cause a clot, .he thought it unlikely.

Dr. Edmundsen, claimant's treating physician who had been her
doctor for three or ’four years, testified that the primary cause
of thrombophlebitis is stasis, or lack of motion so that the
circulation does not- keep moving. It was his opinion that
claimant’s ' job was a material contributing factor to her
condition, although he conceded inactivity around the house on the
part of an overweight woman could also ca.use thrombophlebitis. He
had no idea of how long a person might have to be inactive for the
blood clots to form since the underlying condition is silent
before showing any symptoms. Dr. Edmundsen did not bring his
records with him to the hearing, and simply did not know much of
claimant's history concerning prior work or home activities
preceding her leg condition. He had not.seen the. sorting
operation where claimant worked-, but insisted that the work
condition was the precipitating factor, adding that "whether it
started or whether it was there before, why I don't know, nor does
anybody else--nobody can tell."

The Board concludes that Dr. Edmundson's testimony falls
somewhat short of that required to establish medical causation in
view of the conflicting opinion of Dr. Kingsley.

The Referee declined giving much weight to the testimony of
claimant's treating physician on the question of medical causation
as contrasted with the opinion of the ‘consulting vascular
surgeon. In so doing, the Referee said:

m
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.•• the pr incipa.Y· reason for the referee's 
choice is th~ te~timony of D~. -Edm~rlsen _ 
(sic) -t~rornbqphlebitfs and phl~bothiombosis 
ar·e ·one and. the same·.· Therefore the · · 
refere~ cannot accord as much_weiiht.to the 
opinion of Dr; EdmGndsen as he d6es to the 
opinion of. Dr. Kingsley.· · It is 1:·herefore 
the· opinion_ of the ref_er"ee it is unlikely 
ih~~ ~~er~_is any.~aterial cau~al 
relationship between claimant's work and 
the.deveiopment of her thrombophlebitis. 
It. is the-' fµrther opinion· of the referee 
defena·ant I s·· denial should be sustaine9 .-" 

:opinion an~ Order, p. 3 . 

. Clijimant argue~ that Dr~ Edmundson iimply.stat~d that· both me¢1c~l 
terms mean clo:tting_of-the veins in-<response to an_ offhand 
question by_· the· _referee· as to the -difference between the two. 
Claimant points out that there is .·absolutely · no· ·testimony_ in the 
record to coritradict Dr .• Edmund~on's response. Cl~irnant cont~nds
that· the Referee .imprqper ly took· off ic·ial notice of. the medical 
di~tinction between the two ~ohdftions .. Concerning-such ri~tice, 
~lairnant ~~gu~s: 

'' ••. the t·eferee has no authori-ty-·to take QI 
judibial .notic~ of c6ntrary medical· .1 W 
i~formation, if irid~ed there is.such without 
·a~oppo·r_tunity to. ci'aimant ·to:explain or 
rebut .. · Tl1at this causal question and response 
is 'the 'principle reason'.for the referee.'s 
decision when ther~ is· no c6ntrary evidehce in 
the record· is 'baffling and •iegally 
insuppcirta·ble .• " 

While our de novo review and d~cis•ion render moot any 
problemi-~ith th~ ~e{~re~'s r~asoning piocess~ we note that ORS 
183.450(4) ·states in ·part: "Agencies may· utilize their 
experien6e, technical comp~t~nce and specialized.knowl~dge in the 
evaluation- of the evidence ·presente.d to them." We interpr~t this 
to rriean that 'the Referees· ana·the Board may utilize their 
expertLse in the evaluatfon of- medical evidence without the 
necessiti of .affording itior notice. 

ORDER 

The Referee's order dated November· 12, 1980 is affirmed. 
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"...the principa-r reason for the referee's
choice is the testimony of Dr. Edinunsen
(sic) thrombophlebitis and phlebothrombosis
are one and the same.' Therefore the
referee cannot, accord as much , weight.. to the 
opinion of Dr. Edmundsen as he does to the
opinion of.Dr. Kingsley. 'It is,therefore
the’ opinion of the referee it is unlikely
.that there', is any .material causal
relationship between claimant's work and
the.development of her thrombophlebitis.
It'is the' further opinion of the referee
defendant *  'denial should be sustained
Opinion and Order, p. 3.

Claimant argues that Dr. Edmundson simply stated that' both, medi.cal
terms mean clotting of the veins in'response to an. offhand
question by.'the .referee-as to the difference, between the two.
Claimant points out that there is.absolutely no testimony.in the
record to contradict Dr,. Edmundson's response. Claimant contends-
that' the Referee .improperly took- official notice of, the medical
distinction between the two conditions. . Concerning such notice,
claimant argues:

."...the referee has no authority-to take 
judicial .notice.of contrary medical
information, if indeed there is.such without
2n opportunity to. claimant to explain or
rebut. That this, causal question and response
is the ' pr inciple. reason '. for the referee.'s
decision when there is' no contrary evidence in
the record' is baffling and 'legally
insupportable,."

m

while our de novo review and decision render moot any
problems-with the Referee's reasoning process, we note that OR 
183.450 (4.) states in part: "Agencies may utilize their 
experience, technical competence and specialized knowledge in the 
evaluation of the evidence'presente.d to them." We interpret this 
to mean that the Referees and the Board may utilize their
expertise in the evaluation of medical evidence without the
necessity of -affording prior notice.

ORDER
The Referee's order dated November 12, 1980 is affirmed.
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BOOTH, Claimant 
SAIF Corp Legal, D~fense Attorney 
Request for Review by Claimant 

WCB. 79-01980 
August 4, 1981 

Reviewed ~y Board Members McCalliste~ and Lewis. 

The claimant seeks Board review of Referee Fink's order which 
granted him an award of 35% unscheduled disability. Claimant 
contends his claim shouln be reopened, or 1n the· alternative,· that 
he is permanently and totally disabled •. 

The Bqard affirms and adopt~ the order of the Referee. 

ORDER 

The Referee's order dated Janua~y 15, 1981 is affirmed. 

RONALD F. BRENNEN, Claimant. 
S. David Eves, Claimant's Attorney 
SAIF Corp Legal, Defense Attorney 
Request for Review by SAIF 

WCB 80-10210 
August 4," 1'981 

Reviewed by Board Members McCaliisfer and Lewi~. 

The SAIF Corporation seeks Board review of Referee Baker's 
order which remanded claimant.•s knee injury claim to i.t for 
acceptance and payment of benefits he is entitled to. 

The Board affirms and adopts the order of the Ref~ree. 

ORDEF 

The Referee's order dated February 23, 1981 is affirmed.· 
Claimant's attorney is granted the sum of $500 as a reasonahle 
attorney fee for services rend~red in connection with this Board 
review, payable by the SAIF Corporation. · 

LARRY CHASTAGNER, Claimant WCB 80-07911 
Donald Atchison, Claimant's Attorney · · Au·gust 4, i981 
Leslie Mackenzie, Defense Attorney 
Request for Review by Claimant 

Reviewed by Board Members Mccallister anrl Lewis. 

The claimant seeks Board review of Referee James' order which 
affirmed the February 8, 1980 Determination Order whereby claimant 
was granted compe~sation ~qual to 60° for 40% loss of th~ right 
hand and 52. 5.0 for 3 5% ·loss· of the right leg. · Claimant. con tends 
both these awards are inadequate and also ·that he is entitled to 
an award for unscheduled disability to th~ right acet~bulum. · 

The Board affir~s and adopts the order· of the Refere~. 

ORDER 

The Referee's order dated February 24, 1981 is affirmed. 
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B, BOOTH, Cla mant
SAIF Corp Legal, Defense Attorney
Request for Rev ew by Cla mant

WCB,79-01980
August 4, 1981

Reviewed by Board Members McCallister and Lewis.

The claimant seeks Board review of Referee Fink's order which
granted him an award of 35% unscheduled disability. Claimant
contends his claim should be reopened, or in the alternative,- that 
he is permanently and totally disabled..

The Board affirms and adopts the order of the Referee.

ORDER
The Referee's order dated January 15, 1981 is affirmed.

RONALD F. BRENNEN, Cla mant .
S. Dav d Eves, Cla mant's Attorney
SAIF Corp Legal, Defense Attorney
Request for Rev ew by SAIF

WCB 80-10210
August 4, 1981

Reviewed by Board Members McCallister and Lewis.

The  AIF Corporation seeks Board review of Referee Baker's
order which remanded claimant,'s knee injury claim to it for
acceptance and payment of benefits he is entitled to.

The Board affirms and adopts the order of the Referee.

ORDER

The Referee's order dated February 23, 1981 is affirmed.
Claimant's attorney is granted the sum of $500 as a reasonable
attorney fee for services rendered in connection with this Board
review, payable by the  AIF Corporation.

LARRY CHASTAGNER, Cla mant WCB 80-07911
Donald Atch son, Cla mant's Attorney August 4, 1981
Lesl e Mackenz e, Defense Attorney
Request for Rev ew by Cla mant

Reviewed by Board Members McCallister and Lewis.

The claimant seeks Board review of Referee James' order v.'hich
affirmed the February 8, 1980 Determination Order whereby claimant
was granted compensation equal to 60° for 40% loss of the right
hand and 52.5° for 35% loss* of the right leg. ■ Claimant, contends
both these awards are inadequate and also that he is entitled to
an award for unscheduled disability to the right acetabulum.

The Board affirms and adopts the order'of the Referee.

ORDER
The Referee's order dated February 24, 1981 is affirmed.
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CROXELL, Claimant 
Richard.Kropp; Claimant's Attorney 
SAIF Corp Legai, Defense Attorney 
Request for Review by Claimant 

WCB 80-:-05964 
August 4, 1981 

Revie~ed by Bo~r~-Me~bers Mccallister· and Lewis. 

The claimant seeks Board review of.Referee McSwain'~ order 
which affirmed the SAIF Corporation's denial ·of.June 4, 1980. 
Claimant coritends t~at his aggr~vati6n Glaim is compensable. 

The Board affirms and ~dopts the order of the Referee. 

ORDER 

The Referee's order dated February 6, 1981 is affirmed. 

DANIEL·c. DUNN, Claimant 
Allan ·Knappenberger, Claimant's. Attorney 
Noreen Sa·l tveit, Defense· Attqrney 
SAIF Corp Legal, Defense.Attorney 
Request for .Review.by Clai~ant 

WCB 80~04110 & 80-04111 
-August 4, 1981· · 

Reviewed. by Board Members Mccallister and Lewis. 

The claimant.seeks Board review of Refer~e Mongrain's order 
which affirmed the denial issued bv American Motorists Insurance 
Co. on b~half cif Chas~ Bag Co. for·a claimed aggravaiion·and the 
denial issued by the SAIF corporation o~ behalf•·of Custom Stamping 
for an all~ged new -injury. 

The •Board a{f irrris and adopts the Referee's conclusions. · In 
addition to the Referee's· application of Weller v. •Union Carbide, 
288 Or· 27 (1979) the Board finds ·claimant simply failed t.o carr.y 
his b~rden of proof .. · After claimant's claim was closed from his 
a~cepted irijuriei i~-1977 with Chase Bag ·co., he was· involved in a 
major automobile accident i~ September 1g77_ and a motorc1cle 
accident in Novembe~ 19·7_7 which· also injured h'is right upper 
back. Claimant saw Dr. Eckha.rdt on ,Tc:muary_ 7', 1980, 15 <'lays 
before the alleged .ne·w· injury at Custom Stamping, at which time 
the doc~or·diagnos~d chronic myofasci.ties. After the alleged new 

· injury the diagnosis rema1ned·the same.· 'Therefore, proof is. 
lacking in the record to prove that the condition being·· 
conservatively trea~ed by tir.· Eckhardt was related to any incident 

. with ~ither Chas~ ·Bag.Co~ as.an aggra~a~i6n or with Custom 
Stamping as a new.injury. 

ORDER 

::The Referee's order dated December 26, 1.980 is affirmed . 

. ~ 120-

GALE R. CROXELL, Cla mant
R chard Kropp; Cla mant's Attorney
SAIF Corp Legal, Defense Attorney
Request for Rev ew by Cla mant

WCB 80-05964
August 4, 1981

Reviewed by Board-Members McCallister- and Lewis.

The claimant seeks Board review of-Referee Mc wain's order
which affirmed the  AIF Corporation's denial of vTune 4 , 1980.
Claimant contends that his aggravation claim is compensable.

The Board, affirms and adopts the order of the Referee.

ORDER
The Referee's order dated February 6, 1981 is affirmed.

DANIEL C. DUNN. Cla mant WCB 80-04110 & 80-04111
Allan Knappenberger, Cla mant's. Attorney August 4, 1981
Noreen Saltve t, Defense Attorney
SAIF Corp Legal, Defense Attorney
Request for Rev ew by Cla mant

Reviewed by Board Members McCallister and Lewis.

The claimant.seeks Board review of Referee Mongrain's order
which affirmed the denial issued by American Motorists Insurance
Co. on behalf of Chase Bag Co. for a claimed aggravation'and the
denial issued by .the  AIF Corporation on behal-f of Custom  tamping
for an alleged new injury. .

#
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MICHAEL EDWARDS, Claimant 
Donald Wilsoni Claimant's Attorney 
G. Howard Cliff, Defense Attorney 
Request for Review· by· Claimant 

WCB 80-03813 
August 4, 1981 

Reviewed by Board Members McCallister and Lewis. 

The claimant seeks Board review of Referee Seifert 1 s order 
affirming the Determination Order of July 23, 1979 wh{ch awarded 
no compensation as a result of claimant's on-the-job accident of 
March 7, 1978. 

Clairn~nt has failed to establish, by a preponderance of the 
evidence,· that his earning capacity has in any way been impaired 
as a result of his injury. Pain and discomfort are only 
compensable to the extent that they ~re disabling. No convincing 
evidence has been presented which would support claimant's 
assertio~ that he suffers disabling pain. Although there is 
evidence that claimant missed one week of war~ immediately 
following his automobile collist6n, he was released for work the 
day following the accident. 

The Board affirms and adopts the order of· the Referee. 

ORDER 

The Referee•·s order dated September 29, 1980 is affirmed. 

ANNA EMRA, Claimant 
. Michael Strooband, Claimant's Attorney 

SAIF Corp Legal, Defense Attorney 
Request for Revi_ew by Claimant 

WCB 80-01927 
August 4, 1981 

Reviewed by Board Members Mccallister and Lewis. 

The claimant seeks Board review of Referee Seifert's order 
which affirmed SAIF's denial ·dated February i2, 1980. -Claimant 
contends her compensable condition has worsened. 

We accept the facts as recited by the Referee. We concur 
with his conclusion that claimant has failed to prove her 
aggravation claim. The Referee's opinion was: 

"Consequently, it appears from the medical 
evidence that the conditions for which 
claimant is presenting (sic) being.treated are 
unrelated to her industrial injury, and the 
denial must.be affirmed." 

-121- . 

The claimant seeks Board review of Referee  eifert's order
affirming .the Determination Order of July 23, 1979 which awarded
no compensation as a result of claimant's on-the-job accident of
March 7, 1978.

Claimant has failed to establish, by a preponderance of the 
evidence, that his earning capacity has in any way been impaired
as a result of his injury. Pain and discomfort are only
compensable to the extent that they are disabling. No convincing
evidence has been presented which would support claimant's
assertion that he suffers disabling pain. Although there is
evidence that claimant missed one week of work immediately
following his automobile collision, he was released for work the
day following the accident.

The Board affirms and adopts the order of- the Referee.

ORDER
The Referee's order dated  eptember 29, 1980 is affirmed.

MICHAEL EDWARDS. Cla mant WCB 80-03813
Donald W lson, Cla mant's Attorney August 4, 1981

. G. Howard Cl ff, Defense Attorney
Request for Rev ew by Cla mant

Reviewed by Board Members McCallister and Lewis.

ANNA EMRA, Cla mant
■M chael Strooband, Cla mant's Attorney
SAIF Corp Legal, Defense Attorney
Request for Rev ew by Cla mant

WCB 80-01927
August 4, 1981

Reviewed by Board Members McCallister and Lewis.

The claimant seeks Board review of Referee  eifert's order
which affirmed  AIF's denial dated February 22, 1980. Claimant
contends her compensable condition has worsened.

We accept the facts.as recited by the Referee. We concur
with his conclusion that claimant has failed to prove her
aggravation .claim. The Referee's opinion was:

"Consequently, it appears from the medical
evidence that the conditions for which
claimant is presenting (sic) being .treated are 
unrelated to her industrial injury, and the
denial must.be affirmed."

-121-
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.( 

He bases ,this ·finding>~n: the m~di:cal opinions of Ors.". Pasquesi and -
Camerer that_claimint's cervical ~roblems are.unrelated-to ·her 
February 1976 _ind~s~rial injury. Thi~ ~tatement.is only partially 
correct in· that the neck condition f,s ·unrelated to the February 
197~ injury. However, the issue of.·cqmp~nsability· of the 
cervical, left side of face and left shoulder condition was 
decided ·by Presiding Referee· Daughtry ·.(Opinion and Order ciated 
September 19, 197ar and.that ord~i ·is res judicata. 

. . 

We theref6re conclude that.~any treatment being provided to 
claimant f.or a .-left neck, ._1·e·ft side of face an.d · 1eft shoulder . 
conditio~ is to be provided ~nder the._provisions of_ORS 656.245 . 

. ·ORDER . 

The·Referee'.s order dated November 18, 1980 is affirmed. 

JAMES HARVEY, Claimant 
Robert Uzdiela, Claimant 1 s Attdr"ey 

•Ridgway Foley, Jr.,'Defense Attorney 
Request·for Review· by Claimant 

WCB 80-04766 
A~g_ust 4, 1981 

~eviewea by Board ~embers Mccallister and Lewis.· 

T~e claimant s~eks Board review of Referee Jarn~s• order which 
granted him compensation·for is% los~ of the right hand. Claimant 
contends this award is inadeg~ate. 

The Board·affirmi and ijdopts the 6rder of the Referee. 

ORDER 

The Referee's order pated November 28, 1980 is affirmed. 

-122-

• 

He bases this finding on; the medical opinions of Drs. • Pasquesi and 
Camerer that.claimant's cervical problems are.unrelated•to her
February 1976 .industrial injury. That statement.is only partially
correct in that the neck condition is unrelated to the February
1976 injury. However, the issue of-compensability of the
cervical, left side of face and left shoulder condition was
decided by Presiding Referee' Daughtry (Opinion and Order dated
 eptember 19, 1978) and.that order is res judicata.

We therefore conclude that.'any treatment being provided to
claimant for a left neck, left side of face and left shoulder
condition is to be provided under the provisions of OR 656.245.

. ORDER
The■Referee's order dated November 18, 1980 is affirmed.

JAMES HARVEY, Cla mant
Robert Uzd ela, Cla mant's Attorney
R dgway Foley, Jr., Defense Attorney
Request'for Rev ew by Cla mant

VICB 80-04766
August 4, 1981

Reviewed by Board Members McCallister and Lewis.

The claimant seeks Board review of Referee James’ order which
granted him compensation • for 15% loss of the right hand. Claimiant
contends this award is inadequate.

The Board■affirms and adopts the order of the Referee.

ORDER
The Referee's order dated November 28, 1980 is affirmed.

-122-
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W. HICKMAN, Claimant 
Thomas Laury, Claimant 1~ Attorney 
SAIF Corp Legal, Defense Attorney 
Request for Review by SAIF 

Reviewed by the Board en bane. 

WCB 78-06990 
August 4, 1981 

The- SAIF Corporation seeks Board review of Referee Fink 1 s or
der which awarded claimant's beneficiary temporary partial disa
bility from May 23, 1977 through July 31, 1978-arid 75% unscheduled 
disability. 

The claimant was a clinical psycholoqist. His work required 
use of his voice interviewing clients and.dictating reports. He 
first filed an occupational disease claim in 1975 for an ulcer on 
his left vocal cord. That claim was accepted and closed by Deter
mination Order dated J~ly 9, 1976 awarding time loss benefits only. 

On January 26, 1977 claimant filed a second claim alleging a 
recurrence of his voice problem .. It would seem that this claim 
was compensable, if at all, only based upon an agqravation of 
claimant's condition since the July 9, 1976 Determination Order. 
See ORS 656.273. There was, however, little or no evidence that 
claimant's condition had compensably worsened in just six months-
other than an ongoing need for ORS 656.245 medical services. 
Nevertheless, SAIF reopened the claim. It was closed by Determin
ation Order dated August 15, .1978. Claimant requested a hearing! 
He died in December of 1978, arid the pending request for hearinq 
was then pursued by claimant's widow pursuant to ORS 656.218. 

The Board concludes that this case was incompletely and in~ 
sufficiently· developed and heard by the Referee and, therefore, 
remands for further proceedings pursuant to ORS 656.295(5). 

. ' . . 

I. Cornpensability. 

At the outset of the h~aring, SAIF 1 s attorney started to c6n
tend that claimant's condition was not compensable. It never be
came clear whether SAIF 1 s attorney was questioning the compensa
bility of claimant's original 1975 claim o·r his 1977 "aggravation" 
claim or both before the Referee ruled that compensability would 
not be considered. It would seem that under Frasure v. Agripac, 
290 Or 99 (1980), SAIF was entitled to contest comp~nsability at 
the time of the hearing .. Neither the Referee nor claimant's at
torney offers any reason for a contrary coriclusion. 

•rhe compensability ·issue must be resolved under the standards 
of ORS 656.802(1) (a) as interpreted in James v. SAIF, 290 Or 343 
(1981), and Thompson v. SAIF, 51 Or App 395 (1981). Occupational 
diseases are onlj compensable when they arise from circu~stances 
to which an employee is not ordinarily subjected except at work. 
It is elementary that ahy human being is going to ~se his or her 
voice in both employment and nonemployment contek~s. Tq the ex
tent it is theorized that.claimant'~ use of his voice at work 
caused a vocal cord ulcer, something more mu~t be shown· than 
contained in this record to establish compensability. 

-123-

Reviewed by the Board en banc.

The  AIF Corporation seeks Board review of Referee Fink's or
der which awarded claimant's beneficiary temporary partial disa
bility from May 23, 1977 through July 31, 1978 and 75% unscheduled
disability.

The claimant was a clinical psychologist. His- work required
use of his voice interviewing clients and dictating reports. He
first filed an occupational disease claim in 1975 for an ulcer on
his left vocal cord. That claim was accepted and closed by Deter
mination Order dated July 9, 1976 awarding time loss benefits only

NORMAN W. HICKMAN, Cla mant WCB 78-06990
Thomas Laury, Cla mant's Attorney August 4, 1981
SAIF Corp Legal, Defense Attorney
Request for Rev ew by SAIF

On Jan
recurrence
was compens
claimant's
 ee OR 656
claimant's
other than
Nevertheles
ation Order
He died in
was then pu

uary 26, 1977 claimant filed a second claim alleging a
of his voice problem.. It would seem that this claim
able, if.at all, only based upon an aggravation of
condition since the July 9, 1976 Determination Order.
.273. There was, however, little or no evidence that 
condition had compensably worsened in just six months-
an ongoing need for OR 656.245 medical services,
s,  AIF reopened the claim. It was closed by Determin
dated August 15, ,1978. Claimant requested a hearing.
December of 1978, and the pending request for hearing
rsued by•claimant's widow pursuant to OR 656.218.

The Board concludes that this case was incompletely and in
sufficiently developed and heard by the Referee and, therefore,
remands for further proceedings pursuant to OR 656.295(5).

I. Compensability.

At the outset of the hearing,
tend that claimant's condition was
came clear whether  AIF's attorney
bility of claimant's original 1975 
claim or both before the Referee r
not be considered. It would seem
290 Or 99 (1980),  AIF was entitle
the time of the hearing. Neither
torney offers any reason for a con

 AIF's attorney started to con-
not compensable. It never be- 
was questioning the compensa-
claim or his 1977 "aggravation"
uled that compensability would
that under Frasure v. Agripac,
d to contest compensability at
the Referee nor claimant's at- 
trary conclusion.

The compensability 'issue must be resolved under the standards
of OR 656.802(1) (a) as interpreted in James v.  AIF, 290 Or 343 
(1981), and Thompson v,  AIF, 51 Or App 395 (1981). Occupational
diseases are only compensable when they arise from circumstances
to which an employee is not ordinarily subjected except at work.
It is elementary that any human being is going to use his or her
voice in both employment and nonemployment contexts. To the ex
tent it is theorized that’claimant's use of his voice at work
caused a vocal cord ulcer, something,more must be shown than
contained in this record to establish compensability.
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tI. Temporary Part~~l oi~a~~lity. 

If this'cl~im is compensabl~i we agree with and adopt the 
Refer~e•s ~pp~oach ib and award of temporary paitial di~ability. 

III. ~erm~nent Partial ~isability. 

The Referee st~ted: 

"There isn't any e�idence as. to ~hat ~ther 
typeiof wor~ Dr. Hitkman ·may h~ve·b~en able.to 
do if he had to diiciontinu~:working as a clin
ical psychologist.· He ·was obviou1?1Y · a very 
intelligent maQ. · I _assume there wciuld be jobs 
availabl~ ·for a cli~ical. psychol6gist where · 
the use 6f· his voice would not be such ·an im
portani facfor in his e~rning ability.-· 

. However,- there· isn't any evidence ·concerning. 
fhe_·avail~bility of such employments. The 
recor~- is-pretty clear that ai ~ clinical 
psychologist in the type of work Dr. Hickman 
did, he had J,.ost 75% of his ability to earn." 

This anaiysis is eironeous for at leasi two· reasons: (1) There is 
too much emphasis ~n ·this worker's.ability to do a specific job, 
i.e., _practice· psychology on a self-employed basis 'in a particular 
manner; and (2) the bµrden of proof appears backwards~-it was 
claimant's burden to ~how what he ·was ~recluded from, not SAIF 1 s 
burden to· show "the_·availability of such _employments." 

·we utilize a. different approach in°.determininq the claimant's 0 
extent.of =p~r~anent .partial disability than.that·used.by the Ref-
eree. The.Board .adopts the ration~le of. th~ American Medical 
Assoriiatiori, in its.Guides to the Evaluation of Perrnarient Impair-
ment (1971) which states: 

•, ' 

" ... speeth means the capacity to produce vocal 
signals that c·an be heard,· understood and sus
tained o~er a u~eful period·of fime. It 
should permit. effective communication ·in t"h.e 
activiti~s of .daily living.:. · 

"At this time there is no single acceptable 
·proven.test. that will measur~ objectiv~ly .the 
degrees· of impairment from the ma·ny var-i~tie~ 

-_ of ~peech distirder. It is therefore re~omm~n-· 
ded th~t, fo~ the present, s~eech,.impairment 
be· evaluated cltnically· as to .audibility, in-· 
telligibility, and fuhctional_efficiency." p. 
109-ilo.· . 

In the .absence of ·an .impairment rating from tl-)~ clain1ant's doc
ior~., we c~nclude from o~r re~iew of th~ m~dical evidenc~ as- a· 
whole, that .cl~imant's f~nctional effici~ncy, with. regard.to ~is 
speech, ·fell. in the Class II ·ciassifica.tiori listed in.·Table 5· of 
th~ AMA'i. Speech Cla~sificition Ch~rt, ~hiGh.indi¢ates a ~peech 
impairment ~hich ranges from 15 to 35%. That classification is 
descr {_bed· as: 

.:.124-

II. Temporary. Partial Disability. ' ' •

If this claim is compensable, we agree with and adopt the
Referee’s approach to and award of temporary partial disability.

III. Permanent Partial Disability.

The Referee stated;

“There isn't any evidence as. to what other
type^'ot work Dr. Hickman may have been able.-to
do if he had to discontinue-, working as a clin
ical psychologist.' He was obviouslya very

. intelligent man. ■I assume there would be jobs 
■ available' for a clinical, psychologist where •
the use of his voice would not be such an im
portant factor in his earning ability,-
However, there- isn’t any evidence concerning, 
the,'availability of- such employments. The 
record- is -pretty clear that as a clinical
psychologist in the type of work Dr. Hickman
did, he had lost 75% of his ability to earn."

This analysis is erroneous for a.t least two reasons; , (1) There is
too much emphasis on this worker's ability to do a specific job,
i. e., practice’psychology on a self-employed basis 'in a particular
manner; and (2) the burden of proof appears backv;ards--it was
claimant's burden to show what he was precluded from, not  AIF's
burden to show "the availability of such employments."

'We utilize a, different approach, in .determining the claimant's
extent 'of 'permanent .partial disability than that'used.by the Ref
eree. The'Board .adopts the rationale of. the American Medical
Association, in its,. Guides to the Evaluatio.n of Permanent Impair
ment (1971) which states: ' ■ .

"...speech means the capacity to produce vocal
signals that c'an be heard,' understood and sus
tained over a useful periodof time. It
should permit, effective communication ' in the
activities of daily living...

"At this time there is no single acceptable
■proven test, that will measure objectively the
degrees'of impairment from the many var-ieties
of speech disorder. It is therefore recommen-'

• ded that, for- the present, speech-impa i rmen t
'. be' evaluated clinically as to .audibility, in-'

telligibility, and functional.efficiency." p.
109-110.'

In the absence of an impairment rating from the claimant's doc
tors,, we conclude from ou'r review of the' medical evidence as a-
whole, that claimant’s functional efficiency, with, regard-to nis
speech, -fell, in the Class II 'classification listed in,Table 5 of
the AMA's- peech Classification Chart, which indicates a speech
impairment which ran.ges from 15 to 35%. That classification is
described'as;

■ ■ - -124- "
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meet MANY of the demands of articulation 
and phonation for everyday speech communica
tion with ~dequate ipeed and ease, but some
times gives the impression of difficulty, and 
speech m~y sometimes be discontinuous, inter
rupted, hesitant or slow." 

Because claimant's speech efficiency bordered on the next classi
fication where he could only sustain consecutive speech for brief 
periods, giving the impression of bein~ rapidly fatigued, the 
Board concludes thjt the higher range of Class II, or a 35% speech 
impairment, is appropriate. 

.. . ' 

The AMA guidelines provide that a 35% speech impairment, as 
related to whole person impairment, fueans a 12% impairment of the 
whole person. The Board concludes, therefore, that claimant suf
fered a 12% impairment as a result of his voice problems. 

At the time claimant became medically stationary, he was ap
proximately 65 years of age, having practiced clinical psychology 
for approximately 20 years, and possessing a Ph.D. There was no 
showing that claimant was unable to continue in some form of psy
chology practic~, which might not involve the heavy use of his 
voice. Applying the 1980 rules of the Workers' Compensation De
partment which govern rating disability, the claimant's disability 
may be computed as follows: 

Impairment 
Work Experience 
Age 
Adaptability (to physical labor) 
Mental.Capacity 
Education 
Emotional 
Labor Market 
Pain 

+12 
+10 
+10 
n/a 

+15 
+ 0 
+ 5 

-25 
-25 

The plus factors are combined rather than added for a total of 42 
points which must then ·be offset by the ~itigating factors of 
claimant's education and mental capacity which total 50 points. 
By multiplying the 42 points by .5 and then subtracting that re
sult from the 42 points, a remainder of 21% disability exists. 
OAR 436.65-681. Dy rounding that figur~ to the nearest 5i, the 
result indicated is a 20% disability rating. 

ORDER 

The Referee's order dated June 19, 1980 is vacated, and this 
case is remanded to the Referee.· 'l'he Referee shall first consider 
the compensability issue in accordance with this order. If claim
ant's condition is found·compensable, the Referee shall award tem
porary partial disability for the period May 2j, 1977. through July 
31, 1978 using the approach in .the Refere~•s order-dated June 19, 
1980 here under review, and 20% permanent partial unscheduled dis
ability. 

-125- (Concurring opinion follows) 

m

m

m

"Can meet MANY of the demands of articulation
and phonation'for everyday speech communica
tion with adequate speed and ease, but some
times gives the impression of difficulty, and
speech may sometimes be discontinuous, inter
rupted, hesitant or slow."

Because claimant's speech efficiency bordered on the next classi
fication where he could only sustain consecutive speech for brief
periods, giving the impression of being rapidly fatigued, the
Board concludes that the higher range of Class II, or- a 35% speech
impairment, is appropriate.

The AMA guidelines provide that a 35% speech impairment, as
related to whole person impairment, means a 12% impairment of the 
whole person. The Board concludes, therefore, that claimant suf
fered a 12% impairment as a result of his voice problems.

At the time claimant became medically stationary, he was ap
proximately 65 years of age, having practiced clinical psychology
for approximately 20 years, and possessing a Ph.D. There was no
showing that claimant was unable to continue in some form of psy
chology practice, which might not involve the heavy.use of his 
voice. Applying the 1980 rules of the Workers' Compensation De
partment which govern rating disability, the claimant's disability
may be computed as follows:

Impairment
Work Experience
Age
Adaptability (to
Mental'Capacity
Education
Emotional
Labor Market
Pain

physical labor)

+ 12
+ 10
+ 10
n/a

+15
+ 0
+ 5

-25
-25

The 42plus factors are combined rather than added for a total of
points which must then-'be offset by the mitigating factors of
claimant's educat-ion and mental capacity which total 50 points.
By multiplying the 42 points by .5'and then subtracting that re
sult from the 42 points, a remainder of 21% disability exists.
OAR 436.65-681. By rounding that figure to the nearest 5%, the
result indicated is a 20% disability rating.

ORDER

The Referee's order dated June 19, 1980 is vacated, and this
case is remanded to the Referee. The Referee shall first consider
the compensability issue in accordance with this order. If claim
ant's condition is found•compensable, the Referee shall award tem
porary partial disability for the period May 23, 1977. through July
31, 1978 using the approach in.the Referee's order-dated June 19,
1980 here under review, and 20% permanent partial unscheduled dis
ability.

-125- (Concurr ng op n on follows)

























      

            
            

        
        

         

        
        

         
         
             

         
            
      

          
          
           
        

        
   

  
   

     
    

   
  

     

        
        
          

        
          

            
       

             
          

   
 

         

        

CONCURRING OPINION OF BOARD MEMBER GEORGE LEWIS: 

I• concur with the maiorj-tv ·decision ·on each of the issues in 
this case. I ,do· not agre·e·, ·110~ever, with the method used for · 
evaluat{ng the· extent:. of_ disabilLty. The majority applies depart.-_ 
rnent -rules governinq the method for determining extent of dis
abilJty ~hibh di~ n~t becom~ effective uritil A~ril. l, 1980. 

Retroactive application of -la·w- -whether enacted by rule or 
statut~--w~ich ~ffedts substantive righi~ or the obligation of 
contracts is pro·hibited by law.• · Admin_istrative rules may be ap-. 
plied retroactively only where they do not affect· the. substantive 
rights· of the parties' •. I-n cases such as this whe·re the extent of 
•disability is at issue~·r beli~ve they do.for the_ reasons expres
sed in-my dissent in D~nnis Gardner, WCB Ca~e No. 79-04289 (June 
30, 1981). 

Even if ·r-etroa·ctive ~pplication· were proper, it is my opinion 
that the Department~s rules (OAR 436--35-:000, et seq) are incon"sis
tent with law; As stated in G~rdner, I cdnclude that the Depart
ment's "Green Book"'.rules--whether strictly applied.or used only 
as guidelines--n-0t only aff~ct -~ubst~nti~e rights but are- contrary· 
to statutory and cas~ .law. 

ViDA HICKS, Claimant_ . 
Douglas Green, Claimant I s -Attorney . 
E. Kimbark Maccoll. Defense Attorney 
Request for Review by:Claimant 

.WCB -79-00920 -
August 4,. 1981 

Reviewed by Board Memb.ers· McCallis_ter. and Lewis. 

The claimant seek~ Board--review of ~eferee-McCull~pgh's order 
which granted claimant an -award- of. 10% ·unscheduled c]i sa bi 1 i tv · and 
review·of hi~·sub~e4uent.Order cin-Recon~ideration which allo~ed 
the carrier an offs~E for.overpayment of tempo~ary· to~al 
di~ability ana·corrected hi~··earlier awarding of ~ttorney fees to 
two law firms •. CJ.a,imant· contends ·on appea·1 that her claim was 
prematurely 6losed, that she suffered· an· aggravation in. May_ 1980 -
or in ~h~ alternative that she is entitled to a qre~ter ~ward of 
permanent par~ial dis~bility and the.carrier sho~ld not be allowed 
an offset. · 

I • 

The Board affirms and adopts the orcier of the Referee.· 

ORDER 

· The Refere~•s order dated January 28~ 19~1 is affirmed. 
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CONCURRING OPINION OP BOARD MEMBER GEORGE LEWI :

I concur with the majority decision 'on each of the issues in
this case. I ,do not agree, however, with the method used for
evaluating the extent of disability. The majority applies depart
ment-rules governing the method for determining extent of dis
ability which did not become effective until April 1, 19C0.

Retroactive application of law--whether enacted by ru.le or
statut'e--which affects substantive rights or the obligation of
contracts is prohibited by law. Administrative rules may be ap
plied retroactively only where they do not affect' the.substantive
rights' of the parties.  In cases such as this whe're the extent of
disability is at issue,! believe they do for the,reasons expres
sed in mv dissent in Dennis Gardner, WCB Case No. 79-04289 (June
30, 1981) . ' ; ■

Even if retroactive application’ were proper, it is my opinion
that the Department ■'s rules {OAR 436-35-000, et seg) are inconsis
tent with law.' As stated in Gardner, I conclude that the Depart
ment's "Green Book"'.rules--whether strictly applied, or used only
as guidelines--n.ot only affect substantive rights but are-contrary
to statutory and case .law.

VIDA HICKS, Cla mant;
Douglas Green, Cla mant's Attorney
E. K mbark MacColl, Defense Attorney
Request for Rev ew by Cla mant

WCB 79-00920 ’
August 4,- 1981

Reviewed by Board Members McCallister and Lewis.

The claimant seeks Board review of Referee McCullough's order
which granted claimant an award of-10% unscheduled disabi1ity’and
review of his ■ subse'quent. Order on Reconsideration which allowed
the carrier an offset for,overpayment of temporary’ tota1
disability and corrected his earlier awarding of attorney fees to
two law firms. , Claimant contends on appeal that her claim v-/as
prematurely dlosed, that she suffered' an aggravation in.May 1980 
or in the alternative that she is entitled to a greater -award of
permanent partial disability and the carrier should not be allowed
an offset. • '

I

The Board affirms and adopts the order of the Referee.'

ORDER
'The Referee's order dated January 28, 1981 is affirmed.
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T. JOHNSON, Claimant 
Thomas Finnegan, Claimant's Attorney 
SAIF Corp Legal, Defense Attorney 
Request for Review by Claimant 

· WCB 78-06133 
August 4, 1981 

Revi'ewed by Board' Members McCallister and Lewis·. 

The claimant seeks Board review of Referee James' order whi~h 
qranted him compensation equal to 80° for 25% u~scheduled 
disability for injury to his back and pelvis. Claimant contends 
this award is inadeguate. 

The Board affirms and adopts the order of the Referee. 

ORDER. 

The Referee's order dated November 24, 1980 is affirmed. 

HELEN M. KNAPP, Claimant 
Richard Nesting, Claimant's Attorney 
Thomas McDermott, Defense Attorney· 
Request for Review by Employer 

HCB 78-05601 
August 4, 1981 

Reviewed by Board ~embers Mccallister and Lewis. 

The employer seeks Board· review of Referee Fink's order which 
remanded claimant's claim· to it .for acceptance and payment of 
compensation to which claimant was en~itled. · 

The Board affirms and adopts the order of the Referee. 

ORDER 

The Referee's order dated· November 13, 1980 is ~£firmed. 

Claimant'~ attorney is granted the sum of $500 for his 
services at this Board review, payable by the employer/carrier. 

LYNN S. KNAPP, Claimant 
John Stone, Claimant's Attorney 
Charles Holloway III, Defense Attorney 
Request for Review by.Claimant 

WCB 80-10332' 
Au·gust 4, 1981 

Reviewed by Board Members Mccallister and Lewis. 

The claimant seeks Board review of Referee Neal's order which 
upheld the employer/insurer's refusal to reopen his claim. 

The Board affirrni and adopts the order of the Referee. 

ORDER 

The Referee's order dated March 31, 1981 is affirmed. 
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WCB 78-06133
August 4, 1981

MICHAEL T. JOHNSON, Cla mant
Thomas F nnegan, Cla mant's Attorney
SAIF Corp Legal, Defense Attorney
Request for Rev ew by Cla mant

Reviewed by Board Members McCallister and Lewis'.

The claimant seeks Board review of Referee James' order which
granted him compensation equal to 80° for 25% unscheduled
disability for injury to his back and pelvis. Claimant contends
this award is inadequate.

The Board affirms and adopts the order of the Referee.
ORDER '■

The Referee's order dated November 24, 1980 is affirmed.

HELEN M. KNAPP, Cla mant WCB 78-05601
R chard Nest ng, Cla mant's Attorney August 4, 1981
Thomas McDermott, Defense Attorney
Request for Rev ew by Employer

Reviewed by Board Members McCallister and Lewis.

The employer seeks.Board review of Referee Fink's order which
remanded claimant's claim'to it .for acceptance and payment of
compensation to which claimant was entitled.

The Board affirms and adopts the order of the Referee.

ORDER
The Referee's order dated' November 13, 1980 is affirmed.

Claimant's attorney is granted the sum of $500 for his 
services at this Board review, payable by the employer/carrier,

LYNN S. KNAPP, Cla mant
John Stone, Cla mant's Attorney
Charles Holloway III, Defense Attorney
Request for Rev ew by Cla mant

WCB 80-10332'
August 4, 1981

Reviewed by Board Members McCallister and Lewis.

The claimant seeks Board review of Referee Neal's order which
upheld the employer/insurer's refusal to reopen his claim.

The Board affirms and adopts the order of the Referee.

ORDER
The Referee's order dated March 31, 1981 is affirmed.
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. RUSSELL LANDOR,· Claimant 
·James Robinson, Cl·aimant 1 s Attor~ey 
Dennis VavRosky, Defense ~ttorney · 
Request for Review· by ~l_aimant 

Reviewed by Board Members McCallister 
' ' 

. - . 

WCB 80-02258 
. August 4, 1981 

and Lewis. 

The ~l~i~~nt seeks Board revie~ of R~feree Monqrain's order 
which found claima~t•s-~ondition was.medically stationary on . 
November 15, 1979 and.~ffirmed ··th~ Deteirnination Order of January 
18, 1980. Claimant conte~ds ·he is entitled .to additional 
compensation for ,temporary total ·.disabi1ity and/or an award for 
unscheduled disability. · · 

The Board affirms and adopts the order of the Referee. 

ORDER 

The Referee's order dated December 11, 1980 is affirmed . 

IONA MATHEWS, Claimant 
Evohl Malagon, Claim~nt 1 s Attorney 
Paul Roess, Defense Attorney · 
Amended Order on Review 

. ~·JCB 80-06675 
Au g_u st 4·, 1981 

Thii Amended Order. on R~view is to correct the Bo~rd 1 s Order 
on Review dated July 21,· -1981 which - failed to -provide an attorney 
fee for clai~ant 1 i attorney. 

IT.IS HEREBY ORDERED {hat claim~n~•s attbrney is awarded the 
sum of $55_0 as .a: reasonable att-orney fee for services rem'lered · in 

· c6nnecti6n with this Board review, payable ·by the SAIF Corporation. 

I 

LAURI A. NIRSCHL, Claimant 
Peter Hansen, Claimant's Attorney 
SAIF ·corp.Legal, Defense Attorney 
Reque~t for Review by Claimant 

WCB 80-9366 
August .4, 1981 

Reviewed by Board Members Barnes and Lewis. 

The claimant seeks-Board review of Referee M~nashe's order 
which awarded her 15% unschedul~d ~eimanent partial disability, 
Claimant contends the award is insuf£icient. 

The Board affirms and adopts the order of the Referee. 

ORDER 

The Referee's order dated December 30, 1980 is affirmed. 

-128-:' 

The claimant seeks Board review of Referee Mongrain's order
which found claimant's-condition was-medically stationary on
November 15, 1979 and.affirmed 'the Determination Order of January
18, 1980. Claimant contends he is entitled .to additional
compensation for ,temporary total'disability and/or an award for
unscheduled disability.

The Board affirms and adopts the order of the Referee.

ORDER

: The Referee's order dated December 11, 1980 is affirmed.

■RUSSELL LANDOR, Cla mant WCB 80-02258
James Rob nson, Cla mant's Attorney August 4, 1981
Denn s VavRosky, Defense Attorney
Request for Rev ew by Cla mant

. ••• Reviewed by Board Members McCallister and Lewis.

#

IONA MATHEWS. Cla mant
Evohl Malagon, Cla mant's Attorney
Paul Roess, Defense AttorneyAmended Order on Rev ew

WCB 80-06675
August 4, 1981

This Amended Order, on Review is' to correct the Board's Order '
on Review dated July 21, 1981 which failed to provide an attorney
fee for claimant's attorney.

• IT I HEREBY ORDERED that claimant's attorney is awarded the
sum of $550 as ,a reasonable attorney fee for services rendered in
connection with this Board review, payable by the  AIF Corporation

m

LAURI A. NIRSCHL, Cla mant
Peter Hansen, Cla mant's Attorney
SAIF Corp.Legal, Defense Attorney
Request for Rev ew by Cla mant

WCB 80-9366
August .4, 1981

Reviewed by. Board Members Barnes and Lewis.

The claimant seeks Board review of Referee Menashe's order
which awarded her 15% unscheduled permanent partial disability.
Claimant contends the award is insufficient.

The Board affirms and adopts the order of the Referee.

ORDER

The Referee's order dated December 30, 1980 is affirmed.
-128-•
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D. OWENS, Claimant 
Milo Pope, Claimant 1 s Attorney 
SAIF Corp Legal, Defense Attorney 
Ridgway Foley,'Jr., Defense Attorney 
Request for Review by SAIF _ 

Reviewed by Board Members Mccallister 

WCH 78-0554j & /ti-lUjlj 
August 4, 1981 

and Lewis. 

The SAIF Corporation seeks·Board review of that portion of 
Referee Leahy's order which approved the 307 order of the Workers' 
Compensation Department which designat~d SAIF th~ paying agent ~nd 
remanded the claim· to it for acceptance as a claim for aggravation. 

The Board affirms- and adopts the order of the Referee. 

ORDER 

The Referee's order dat~d September 3, 1980 is. affirmed. 

ROBERT J. PRICE, Claimant 
Robert Morgan, Claimant 1 s Attorney 
SAIF Corp Legal, Defense Attorney 
Request for Review by SAIF 

WCB 80-01903 
August 4, 1981 

Reviewed by Briard Members Barnes and Mccallister. 

The SAIF Corporation seeks Board review of Ref~ree Gemmell's 
order which granted claimant an awa-rd of permanent total 
disability. In ari argument long on indignation and short on . 
factual and legal analysis, ~AIF contends the Referee's award is 
excessive. 

The Board affirms and adopts the Referee's order despite an 
immaterial erior in one date. 

ORDER 

The Referee's order dated .August 20, 1980 is affirmed. 
Claimant's attorney is awarded the sum of $600 as a reasonable 
attorney fee for services rendered in connection with this Board 
review, payable by the SAIF Corporation. 

ALLAN D. SMITH, Claimant 
Douglas Hagen, Claimant 1 s Attorney 
Daniel Meyers, Defense Attorney 
Request for Review by Claimant 

WCB 80-08592 · 
August 4, 1981 

Reviewed by Board Members Mccallister and Lewis. 

The claimant seeks Board review of Referee Braverman's order 
which affirmed the denial· issued by the employer for 
responsibility of claimant's occupational disease claim. 

The Board affirms and adopts the order of the Referee. The 
Referee's conclusion is supported by the holdings in James v. 
SAIF, 290 Or 343 (1981) and Thompson v. SAIF, 51 Or App 395 (1981). 

ORDER 

The Referee's order dated Dec~mber 17, 1980 is affirmed. 
-129-
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LELAND D. OWENS. Cla mant WCB 78-0564J & /d- Ucs -3M lo Pope, Cla mant's Attorney August 4, 1981
SAIF Corp Legal. Defense Attorney
R dgway Foley, Jr., Defense Attorney
Request for Rev ew by SAIF

Reviewed by Board Members McCallister and Lewis.

The  AIF Corporation seeks Board review of that portion of
Referee Leahy's order which approved the 307 order of the Workers'
Compensation Department-which designated  AIF the paying agent and 
remanded the claim' to it for acceptance as a claim for aggravation

The Board affirms, and adopts the order of the Referee.

ORDER
The Referee's order dated  eptember 3, 1980 is- affirmed.

ROBERT J. PRICE, Cla mant
Robert Morgan, Cla mant's Attorney
SAIF Corp Legal, Defense Attorney
Request for Rev ew by SAIF

WCB 80-01903
August 4, 1981

Reviewed by Board Members Barnes and McCallister.

order which granted claimant an award of permanent total
disability. In ah argument long on indignation and shor 
factual and legal analysis,  AIF contends the Referee's
excessive.

immaterial error in one date.

Gemmell's

t on
awa rd i s

spite an

ORDER

The Referee's order dated August 20, 1980 is affirmed.
Claimant's attorney is awarded the sum of $600 as a reasonable
attorney fee for services rendered in connection with this Board
review, payable by the  AIF Corporation.

ALLAN D. SMITH, Cla mant
Douglas Hagen, Cla mant's Attorney
Dan el Meyers, Defense Attorney
Request for Rev ew by Cla mant

WCB 80-08592
August 4, 1981

Reviewed by Board Members McCallister and Lewis.

The claimant seeks Board review of Referee Braverman's order
which affirmed the denial issued by the employer for
responsibility of claimant's occupational disease claim.

The Board affirms and adopts the order of the Referee. The
conclusion is supported by the holdings in James v.

 A^, 290 Or 343 (1981) and Thompson v.  AIF, 51 Or Ap^ 395 ("iDei

ORDER
The Referee's order dated December 17, 1980 is affirmed.
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STEEN, Claimant 
Evohl Malagon, Claimant's Attorney 
Order to Show Cause• 

Own Motion 81-0047M 
August 4, 1981 

Claimant, by and through her attorney, requested claim 
reopening under the Board's own motion jurisdiction. 

The carrier; Wausau Insurance Companies, wa~ted claimant 
examined by the Orthopaedic Consultants. hut could not contact the 
claimant in' May 1981, and .by June 1981 it appears that even 
clai~ant's attorney was not in contact with claimant . 

. THEREFORE~ CLAIMANT IS ORDERED to show cause filed with the 
Woikers' Compensation Board, 555 13th Sfreet, N.E., Salem, Oregon 
97310 within 30 days of this 6rder why the above entitled case 
should not be dismissed as abandoned. 

CHARLES A. STEPHENS, Claimant 
Todd Westmoreland, Claimant 1 s Attorney 
MacDonald, Mccallister & Snow, Defense Attorneys 
Request for Review by Claimant 

WCB 80-03919 & 80-03920 
August 4, 19Bl 

Reviewed by Board Members McCallist~r and Lewis. 

The claimant seeks Board review of Referee Leahy's order 
which affirmed the Determination Order. of December 10, 1979. 
whereby claimant was award no permanent ~{sability. 

The Board affirms and adopts the order of the_ Referee. 

ORDER 

The Referee's order dated December 23, 1980 is afiirmed. 

CHARLES TURPEN, Claimant 
Douglas Green, Claimant's Attorney 
Roger Warren, Defense Attorney · 
Request for Review by Claimant 

WCB 78-06900 
August 4, 1981 

Reviewed by ~ciard Members McCaliister and Lewis. 

Claimant see~s Board review of Referee Leahy's order which 
affirmed th~ December 31; 1975 Determination Order whereby he was· 
granted compensation· equal to 224° for 70% unscheduled low back 
di~a~ility. Claimant contends that he is permanently and totally 
disabled or, in the alternative, that the award he now has is 
inadequate. 

The Board affirms and adopts the order of the Referee. 

ORDER 

The Referee's· order dated January· 14, 1981 is affirmed. 
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HAZEL STEEN, Cla mant ,
Evohl Ma agon, Cla mant's Attorney
Order to Show Cause

Own Mot on 81-0047M
August 4, 1981

Claimant, by and through her attorney, requested claim
reopening under the Board's own motion jurisdiction.

The carrier,- Wausau' Insurance Companies,' wanted claimant
examined.by. the Orthopaedic Consultants, but could not contact the
claimant in May 1981, and by June 1981-it appears that even
claimant's attorney was not in contact,with claimant.

THEREFORE, CLAIMANT I ORDERED to show cause filed with the
Workers’ Compensation Board, 555 13th  treet, N.E.,  alem, Oregon
97310 within 30 days of this.order why the above entitled case
should not be dismissed as abandoned.

CHARLES A. STEPHENS, Cla mant
Todd Westmoreland, Cla mant's Attorney
MacDonald, McCall ster & Snow, Defense Attorneys
Request for Rev ew by Cla mant

WCB 80-03919 & 80-03920
August 4, 19,81

Reviewed by Board Members McCallister and Lewis.

The claimant seeks' Board review of Referee Leahy's order
which affirmed the Determination Order- of December 10, 1979.
whereby claimant was award no permanent disability.

The Board .affirms and adopts the order of the.'Referee.

ORDER

The Referee's order dated December 23, 1980 is affirmed.

CHARLES TURPEN, Cla mant
Douglas Green, Cla mant's Attorney
Roger Warren, Defense Attorney
Request for Rev ew by Cla mant

WCB 78-06900
August 4, 1981

Reviewed by Board Members McCallister ’ and Lewis,.

Claimant see.ks Board review of Referee Leahy's order which
affirmed the December 31, 1975 Determination Order whereby he was-
granted compensation' equal to 224° for 70% unscheduled low back 
disability. Claimant contends that he is permanently and totally
disabled or, in the alternative, ' that the award he now basis
inadequate.

The Board affirms and adopts the order of the Referee. ;

ORDER
The Referee's' order dated January 14, 1981 is affirmed.
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WEATHERSPOON, Claimant 
Leeroy Ehlers, Claimant 1 s Attorney 
Pau1 Bocci, Defense Attorney 
Request for Review.by Claimant 

WCB 80-05960 
August 4, 1981 

Reviewed by Board Members McCallister and Lewis. 

The clai~ant seeks Board review of Referee ~ulder's order 
which denied claimant's request for additional temporary 
disability compensation. 

The Board affirms and adopts the order of the Referee. 

ORDER 

The Referee's order dated December 12, 1980 is affirmed. 

VERNON E. CECIL, Claimant 
David Gallaher, Claimant 1 s Attorney 
SAIF Corp Legal, Defense Attorney 
Request for Review by Claimant 

. . 

WCB 80-03981 
August 6, 1981 

Claimant seeks Board review of Referee Mongrain 1 s orner which 
dismissed his request for hearing. 

· Claimant sustained a compensable hand injury on July i4, 
1973. The claim was a medical-only and no Determination Order was 
issued. Claimant no~ contends he has a compensable aggravation of 
the July 1973 injury. The Referee determined that claimant failed 
to file his claim within five years of the date of the injury and 
his case mµst be· handled under the.Board's own motion jurisdic
tion. The issue presently before us is whether claimant is en
titled to a hearing on his aggravation claim. 

The law upon which the R~feree based his decision is found in 
ORS 656.273(4) {b). 

"If the injury was nondisahling and no deter
mination was made, the claim for aggravation 
must be filed within five years after the 
first determination was made under subsection 
{3) of ORS 656.268." 

This law was actually enacted in lieu of ORS 656.271 in Jul.y 1973. 
ORS 656.273 did not become law until October 5, 1973, _90 days af
ter the close of the 19~3 Legisl_ative session on July_ 6, 1973. 

In approximately 1968, because of the vast number of 
medical-only claims processed every year and the enormous costs 
involved in closing these claims, the Board concluded an informal 
"administrative" closure could be implemented which woulrl carty 
out the legislative intent and save costs. The Board has 
previously determined that since no formal determination was 
issued, the medical-only closure did not start the running of the 
aggravation period. [Elizabeth Simmons, 11 Van Natta 282 (1974). J 
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JULIA WEATHERSPOON, Cla mant
Leeroy Ehlers, Cla mant's Attorney
Paul Bocc , Defense AttorneyRequest for Rev ew'by Cla mant

WCB 80-05960
August 4, 1981

Reviewed by Board Members McCallister and Lewis.

The claimant seeks Board review of Referee Mulder’s order
which denied claimant's request for additional temporary
disability compensation.

The Board affirms and adopts the order of the Referee.

ORDER

The Referee's order dated December 12, 1980 is affirmed.
WCB 80-03981
August 6, 1981VERNON E. CECIL, Cla mant

Dav d Gallaher, Cla mant's Attorney
SAIF Corp Legal, Defense Attorney
Request for Rev ew by Cla mant

Claimant seeks Board, review of Referee Mongrain's order which
dismissed his request for hearing.

Claimant sustained a compensable hand injury on July 14,
1973. The claim was a medicai-only and no Determination Order was
issued. Claimant now contends he has a compensable aggravation of
the July 1973 injury. The Referee determined that claimant failed
to file his claim.within five years of the date of the injury and
his case must be'handled under the.Board's own motion jurisdic
tion. The issue presently before us is whether claimant is en
titled to a hearing on his aggravation claim.

The law upon which the Referee based his decision is found in
OR 656.273(4)(b).

"If the injury was nondisabling and no deter
mination was made, the claim for aggravation
must be filed within five years after the
first determination was made under subsection
(3) of OR 656.268."

This law v/as actually enacted in lieu of OR 656.271 in July 1973.
OR 656.273 did not become law until October 5, 1973,.90 days af
ter the close of the 1973 Legislative session on July.6, 1973.

In approximately 1968, because of the vast number of
medical-only claims processed every year and the enormous costs
involved in closing these claims, the Board concluded an informal
"administrative" closure could be implemented which would carry
out the legislative intent and save costs. The' Board has
previously determined that since no formal determination was
issued, the medical-only closure did not start the running of the 
aggravation period. [Elizabeth  immons, 11 Van Natta 282 (1974).]
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the time claimant was injur~ci, cases such as his required 
no Determination Order .. When the new law was enacted in O~tober 

.1973 it provided that medical-only claims would result in an ag
grav~tion only within five years of the date of the ~njury~ There 
is no-evidence that t~at statute is to be applied retroactivelv. 
See Chapter 620 Oregon Laws 1973, Sections 4 and 5. Claimant 1 s· 
aggravatiori period has neve~ commenced to run. 

We cohclude claimint is entitled to a hearing on his aggrava
tion claim and remand this case to Referee Mongrain for the taking 
of evidence .. 

IT IS SO ORDERED.·· 

DAVID DOMNEY,· Claimant. . 
Donald Tarlow, Claimant's Attorney 
SAIF Corp Legal, Defense Attorney 
Request for Review by SAIF 

WCB 79-08125 
August·6, 1981 

Reviewed by Board Members Barnes and Mo.Callister. 

The SAIF Corporation seeks Board review of Referee McSwain 1 s 
order which found claimant 1 s II tennis elbow" claim· ·compensable. 
The issues are wheth~r the claim is for an injury or occupational 
disease, whether the claim was tim~lY made, whether claimant's 
condition i~ compensable·and penalties/~ftorney fees . 

. Claimant~s condition is chronic lateral epicondylitis, com
monly known as "tennis elbow." Claimant's theory is that his fre
quent grasping and twisting movements with hand tools as a mech
anic caused this condition. But as the Referee put it, "wit}J 
artful evasiveness, the claimant's counsel has elected to stand 
neither on a theory of injury nor on a .theory of disease." De
spite that evasiveness, we are confident that claimant's conoi
tion, if co~pensable ·at all, is comp~nsable as an occupational 
disease. 

Havi_n9 so cone~ uded, we agree with an_d adopt those portions 
of the Referee's order that concluded that this occupational dis
ease claim.was timely filed under the standards of ORS 656.807(1). 

We turn to the question of compensability. We find two flaws 
in.the Referee 1 s reasoning. First, the Referee invoked the doc
trine that compensability is established when it is proven that 
work activity worsens a pre-existing disease. We have n9 quarrel 
with that doctrine, but it· has nothing to do with this case. 
There is no persuasive basis in this record for findi~g claimant 
had pre-existing tennis elbow; the issue is whether work activi
ties caused tennis elbow in the first pJ.ace. 

-132-

At the time claimant was injured, cases such as his required
no Determination Order. .When the new law was enacted in October
1973 it provided that medical-only claims would result in an ag
gravation only within five years of the date of the 'injury. There
is noevidence that that statute is to be applied retroactively.
 ee Chapter 620 Oregon Laws 1973,  ections 4 and 5. Claimant's
aggravation period has never commenced to run.

We conclude claimant is entitled to a hearing on his aggrava
tion claim and remand this case to Referee Mongrain for the taking
of evidence. . .

IT I  O ORDERED."

DAVID DOMNEY, Cla mant
Donald Tarlow, Cla mant's Attorney
SAIF Corp Legal, Defense Attorney
Request for Rev ew by SAIF

WCB 79-08125
August 6, 1981

Reviewed by Board Members Barnes and MoCallister.

The  AIF Corporation seeks Board review of Referee Me wain's
order which found claimant's "tennis elbow" claim compensaole.
The issues are whether the claim is for an injury or occupational
disease, whether the claim was timely made, whether claimant's
condition is compensable ' and penalties-/a ttorney fees.

Claimant,'s condition is chronic lateral epicondylitis, com
monly known as "tennis elbow." Claimant's theory is that his fre
quent grasping and twisting movements with hand tools as a mech
anic caused this condition. But as the Referee put it, "with 
artful evasiveness, the claimant's counsel has elected to stand
neither on a theory of injury nor on a theory of disease." De
spite that evasiveness, we are confident that claimant's condi
tion, if compensable at all, is compensable as an occupational
disease. •

Having so concluded, we agree with and adopt those portions
of the Referee's order that concluded that this occupational dis
ease claim was timely filed under the standards of OR 656.807(1).

We turn to the question of compensability. We find tv;o flaws
in.the Referee's reasoning. First, the Referee invoked the doc
trine that compensability is established when it is proven that 
work activity worsens a pre-existing disease. We have no quarrel
with that doctrine, but it' has nothing to do with this case.
There is no persuasive basis in this record for finding claimant
had pre-existing tennis elbow; the issue is whether work.activi
ties caused tennis elbow in the first place.
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Second, in· deciding causation, the· Referee applied a leqal 
standard that is of doubtful validity. In situations like this 
where the evidence shows both on-work and off-work activities as 
possibly causative,_ the· Referee thought 11 more extensive exposure" 
was the test, citing O'Neal v. Sisters of Providence, 22 Or App 9 
(1975). However, more recent appellate court decisions do not 
seem to follow a "more extensive exposure" test. See James v. 
SAIF, 290 Or 343 (1981); Thompson v. s·AIF, 51 Or App '395 (1981); 
see also Robert Sanchez, WCB Case No. 80-00224 (Order on Review, 
July 17, 1981); Walter J. Dethlefs,. WCB Case No. 79-04604 (Order 
on Review, June 19,_ 1981) . 

. Becau~e of these ~law~ in the Referee's anaiysis, we conclude 
this case was incompletely heard by the Referee and,. the ref ore, 
pursuant to ORS 656.298(5) i we remand for further proceedings. 

Final~y, the Referee imposed a 10% pen~lty based o~· his .fin-. 
'djng that SAIF's denial was unreasonable. We disagree. Given the 
recent flux in the law governing the compensability of 6ccupa
tional diseases, although SAIF's de~ial.might ultimately be found 
to have been wrong, it can hardly he called unreasonable. No 
penalty is warranted on this record~ · 

ORDER 

The Referee's order dated October 20, 1980 is affirmed in 
part, reversed in part and vacated and r~manded in part. That 
portion of the Referee's order finding this occupational disease 
c_laim was timely filed- is affirmed. That. portion of the Referee's 
order imposing a 10% penalty for unreasonable denial is reversed. 
That portion of the Refer~e•s order holding this claim compepsable 
is vacated and ·that is~ue is remanded for eurther proceedings con
sisteDt with ·this order on review. 
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 econd, in deciding causation, the' Referee applied a legal
standard that is of doubtful validity. In situations like this
where the evidence shows both on-work and off-work activities as
possibly causative, the Referee thought "more extensive exposure"
was the test; citing O'Neal v.  isters of Providence, 22 Or App 9
(1975). However, more recent appellate court decisions do not 
seem to follow a "more extensive exposure" test.  ee James v. AIF, 290 Or 343 (1981); Thompson v.  AIF, 51 Or App’395 (1981);
see also Robert  anchez, WCB Case No. 80-00224 (Order on Review,
July 17, 1981); Walter J. Dethlefs, WCB Case No, 79-04604 (Order 
on Review, June 19, 1981).

Because of these flaws in the Referee's analysis, we conclude
this case was incompletely heard by the Referee and,, therefore,
pursuant to OR 656.298(5), we remand for further proceedings.

Finally, the Referee imposed a 10% penalty based on- his fin-,
ding that  AIF's denial was unreasonable. We disagree. Given the 
recent flux in the law governing the compensability of occupa
tional diseases, although  AIF's denial-might ultimately be found
to have been wrong, it can hardly he called unreasonable. No 
penalty is warranted on this record.

ORDER

The Referee's order dated October 20, 1980 is affiriried in
part, reversed in part and vacated and remanded in part. That
portion of the Referee's order finding this occupational disease
claim was timely filed- is affirmed. That.portion of the Referee's
order imposing a 10% penalty for unreasonable denial is reversed.
That portion of the Referee's order holding this claim compensable
is vacated and that is'sue is remanded for further proceedings con
sistent with this order on review.
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MARIE GILBERT, Claimant 
Martin McKeown, Claimant's Attorney 
SAIF Corp Legal. Defense Attqrney 
Request _for Review by SAIF. 

WCB 79-10786 
August 6, 1981 

Reviewed by Board Members McCallister and Lewis. 

The SAIF Corpor·ation seeks Board review of the· Referee's 
order which remanded claimant's aggravation claim to it for accep
tance and payment of compensation and.direciea it to pay· claim
ant.1·s rnedical·expenies subsequent to June- 21, 1978 under the pto
visions of ORS 656.·245. 

· Claimant sustained a comp~nsable injury to her low back on 
September 21, 1~76. She has been granted a total awar6 for this 
injury equal to 96° ·for 30% unscheduled _low back ci.isability. On 
September 21; 1~78, claimant filed a claim for agqravation which 
was denied by SAIF. After a hearing, the ·Referee determined that 
claimant's condttion at that time. was due to jn underlying concen
ital probJ.em and not due to her industria·1 injury. By an order 
dated Augu~t 16, 1979, he affir~ed the SAIF's denial of her ag~ra
v~tion claim. Claimant requested a review by the Board ·oi thi~ 
order and the Board issued its order on April 21, 1980. The 
Board's order is not very clear and has been subject to se~eral 
inteipretations by the parties involved. The Board first affirmed 
the Referee's. decision with respect to 6lairnant's aggravation 
claim. This means that w~ agreed with the Referee's finding that 

·claimant's· condition at that time was due to·an underlying congen
ital problem and -that any worsening was not due to the residuals 
of_ her ind us trial injury. Th er ef ore, •the med ica 1 ·expenses· in 
question at that time were not the responsibility o~ SAIF. SAIF's 
denial, dated December rs, 1978 made the ·statement, " ..• and are 
sorry that we can no longer accept the responsibility for this 
claim.". SAIF has a right ·to accept or deny any request claimant 
m~y-make for either medical services.or ~ggravation. However, it 
may not deny all. future· responsibility in one "blanket statement" 
as it did in this -case. The Board's Order on Review rnerelv 
att~mpted to clear up· that statement. Claimant, at some f~ture 
tirn~; was entitled to medical services under ORS 656.245 so lonq 
~sher condition w~s related to the industrial injury. At 

~he time of~~~ B~~rd's oid~r, the·Referee and the Bo~rd tciuna she 
had not prove~ her condition was related to the· industrial iniurv 
and, therefore, ~£firmed the denial. we find that issue of ciai~
ant's entitlement to medical services from·June 21, 1978 to the · 
date of the Referee's· order· (WCB Case No._ 78-07623) has a·lready 
been litigated and is res judicata. The Referee's order on this 
issue (WCB Case No~ .79-10786) is reversed. 

Claimant now has a new aggravation claim before us toqether 
with a request foi medical services. The initiai report she of~ 
feied .in ·support of her claim was from Dr. ·Field dated ~ovember 
20, 1979. ·He 'found low.back and right leg pain ~11hich was probably 
discogenic in ·origin; A re~eat rnyelogram was recomm~nded with 
possible referral to a Pain Clinic. SAIF denied continuing medi
cal treatment based on the Referee's affirmance of their denial at 
the earlier hearing. On January 15, 1980, Dr. Field stated: 
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MARIE GILBERT, Cla mant
Mart n McKeown, Cla mant's Attorney
SAIF Corp Legal, Defense Attorney
Request for Rev ew by SAIF

WCB 79-10786
August 6, 1981

Reviewed by Board Members McCallister and Lewis.

The  AIF Corporation seeks Board review of the Referee's
order which remanded claimant’s aggravation claim to it for accep
tance and payment of compensation and.directed it to pay claim-
ant.' s medical ■ expenses subsequent to June- 21, 1978 under the pro
visions of OR 656.-245.

■ Claimant sustained- a compensable injury to her lov; back on
 eptember 21, 1976.  he has been granted a total award for this 
injury equal to 96° for 30% unscheduled low back disability. On 
 eptember 27, 1978, claimant filed a claim for aggravation which
was denied by', AIF. After a hearing, the 'Referee determined that
claimant's condition at that time, was due to an underlying congen
ital problem and not due to her industrial injury. By an order
dated August 16, 1979, he affirmed the  AIF's denial of her aggra
vation claim. Claimant requested a review by the Board of this 
order and the Board issued its order on April 21, 1980, The 
Board's order, is not very clear and has been subject to several
interpretations by the parties involved. The Board first affirmed
the Referee's,decision' with respect.to claimant's aggravation
claim. This means that we agreed with the Referee's finding that 
claimant's' condition at that time was due to-an underlying congen
ital problem and -that any worsening was not due to the residuals
of her industrial injury. Therefore, the medical expenses in
questionat that time were not the responsibility of  AIF.  AIF's
denial, dated December 1’8, 1978 made the statement, "...and are 
sorry that we can no longer ' accept, the responsibility for this 
claim,"  AIF has a right -to accept or deny any request claimant
may make for either medical services,or aggravation. However, it
may not deny all•future' responsibility in one "blanket statement"
as it did in this -case. The Board's Order on Review merely
attempted to clear up" that statement. Claimant, at some future
time, was entitled to medical services under OR '656.245 so long 
as her condition was related to the industrial injury. At
the time of the Board's order, the Referee and the Board found she 
had not proven her condition was related to the' industrial injury
and, therefore, affirmed the denial. We find that issue of claim
ant's entitlement to medical services from June 21 , 1978 t;o the
date of the Referee ' s'order' (WCB Case No. . 78-07623) has a-lready
been litigated and is res judicata. The Referee's order on this 
issue (WCB Case No. ,79-10786) is reversed.

Claimant now has a new aggravation claim before us together
with a request for 'medical services. The initial report she of
fered -in support of her claim was from Dr. Field dated November
20, 1979. He found low.back and right leg pain which was probably
discogenic in origin. A repeat myelogram was recommended with
possible referral to a Pain Clinic.  AIF denied continuing medi
cal treatment based on the Referee's affirmance of their denial at
the earlier hearing. OnJanuary 15, 1980, Dr. Field stated:
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is my opinion that the patient's present 
condition is probably due to.the incident 
which occurred in September of 1976 or due to 
aggravation to the pre-existing condition. 
Under either.circumstance, her present condi
tion would be a result of the injury in Sep
tember 1976. The patient's condition is 
worse. This is based on subjective findings. 
In other words, the worsenin~ is based on the 
patient's statement that her condition is 
worse."· (Emphasis added.) 

We find that claimant has failed to show that her condition rela
ted to the industrial itijury is objectively worsened. Claimant 
has not submitted the requisite medical evidence to support her 
claim .. Her aggravation claim.should be denied. However,· the med-
_ical reports before us at this time do indicate that her continu
ing need for medical services is due to residuals from her indus
trial inj~ry. If 6laimant is admitted to the hospital for the 
recommended myelogram, she is.entitled-to have her claim recipened 
at that time. Dr. Field, on November 20, 1979, indicated claim
a'nt's condition was a.result of her· injury sustained in Septe-mber 
1976. From that date forward, as long as he continues to connect 
claimant's problems to her injury, the SAIF Corporation is respon
sible for continuing medical services under the pr·ovisions of ORS 
656. 245~ . 

ORDER 

The Referee's order dated August 28,· 1980 is modified. 
Claimant is entitled to ~edical services under ORS 656.245 from 
November 20, 1979.so long as her doctor ·continues to connect her 
cohdition to her industrial injury. Claimant's attorney is en
titled to 1 fee equal to $150 f6r prevailing on this portion of 
claimant's claim. The remainder of the Referee's'or~ei is re
versed. 

ALTON GRANVILLE, Claimant 
Richard Yugler, Claimant's Attorney 
Delbert Brenneman, Defense Attorney 
Request for Review by Claimant 

WCB 81-02677 
August 6, 1981 

A request for review, having· been duly filed with the 
Workers• Compensation Board in the above-entitled matter bv the 
claimant, and said request for review now having been withdrawn, 

IT IS THEREFORE ORDERED that the request for review now 
pending before the Board is hereby dismissed and the order of the 
Referee is final by operation of law. 
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s is based on subjective findings.
In other words,’ the worsening is based on the
patient's statement that her condition is
worse." (Emphasis added.)

We find that claimant has failed to show that her condition rela
ted to the industrial injury is objectively worsened. Claimant
has not submitted the requisite medical evidence to support her 
claim. • Her aggravation claim.should be denied. However,' the med'
,ical reports before us at this time do indicate that her continu
ing need for medical services is due to residuals from her indus
trial injury. If claimant is admitted to the hospital for the-
recommended myelogram, she is . entitled•to have her claim reopened
at that time. Dr. Field, on November 20, 1979, indicated claim
ant's condition was a result of her' injury sustained in  eptember
1976. From that date forward, as long as he continues to connect
claimant's problems to her injury, the  AIF Corporation is respon
sible for continuing medical services under the provisions of OR 
656.245.

ORDER
The Referee's order dated August 28,'1980 is modified.

Claimant is entitled to medical services under OR 656.245 from
November 20, 1979 so long as her doctor continues to connect her 
cdhdition to her industrial injury. Claimant's attorney is en
titled to a fee equal to $150 for prevailing on this portion of
claimant
versed.

s claim. The remainder of the Referee's'order is re-

ALTON GRANVILLE, Cla mantR chard Yugler, Cla mant's Attorney
Delbert Brenneman, Defense Attorney
Request for Rev ew by Cla mant

WCB 81-02677
August 6, 1981

A request for review, having been duly filed with the
Workers' Compensation Board in the above-entitled matter by the 
claimant, and said request for review now having been withdrawn,

IT I THEREFORE ORDERED that the request for review now
pending before the Board is hereby dismissed and the order of the
Referee is final by operation of law.
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SMYLIE, .Claimant 
Robert Chapman, Claimant's Attorney 
Mary Danford, Defense Attorney 
Reque~t for Review by Claimant 

WCB 80-10714 
August 6, 1981 · 

The claimant ·has moved to remand to the Referee for the 
taking of additional testimony allegedly.not obtainable for the 
he~ring. The mbti_on is denied f6r ~he·reasons stated-in the 
ernployer•s·July 27, 19&1 memorandum in opposition,· with which we 
f u 11 y a·g r e e • 

"IT rs so ORDERED. 

DONALD C. WISCHNOFSKE, Claimant WCB 80-00424 
Attorneys August 10, 1981 Garl-~nd, Karpstein & Verhulst, Claimant's 

Rankin, McMurry et al, Defense Attorneys 
Interim Order · 

-This case is pending before the Board on the employer's 
request for revi~w and claimant's cross request for- review. 
Presently before ~sis the employer's.motion to ~uspena 
enforcement of a pord.on of the Referee's order pending Board 
review. 

This is a de~ied _claim. The Reteree sustained the denial. 
The Referee also found: (1) The claimant was 9isabled from March 
13, 1979; (2) the employer f-irst received notice of claim on 
September 26, 1979;· and (3) the claifu was denied on Dece~ber 17, 
1979 .. we accept these ~ates as"ac~urate for pr~sent purposes.· 
The question raised by the employer's motion is whether the duty 
to pay"int~rim compe0sa~ion runs from fhe date of disability 
(March 13, 197 9) or from: the date of not ice of claim . ( September 
26, 1979). 

The Referee took both positi~ns. He first stated: 

"Statute requires commencement of payment of 
interim com~ensaticin n6 later than the J.4th 
day.after ~otice. The employer failed to do 
so. Claimant was entitled to interim benefits 
until the deniil was issued." (Emphasis 
added.) 

The·Referee then proceeded to-order: 

" ... that claimant be paid temporary total 
disability benefits from March 13, 1979 [the 
date- of disability] until the date of 
deniai~.~" {Emphasis added.) 
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The claimant 'has moved to remand to the
taking of additional testimony allegedly not 
hearing. The motion is denied for the reasons stated-in the
employer' s' July 27, 1981 memorandum in opposition,' with which
fully agree.,'

IT I  O ORDERED.

ROY SMYLIE, Cla mantRobert Chapman, Cla mant's Attorney August b,  y« 
Mary Danford, Defense Attorney
Request for Rev ew by Cla mant

Referee for the
obtainable for the

we

DONALD C. WISCHNOFSKE, Cla mant
Garland, Karpste n & Verhulst, Cla mant's
Rank n, McMurry et al, Defense Attorneys
Inter m Order

WCB 80-00424
Attorneys August 10, 1981

•This case is pending before the Board on the employer's
request for review and claimant's cross request for review. 
Presently before us is the employer's.motion to suspend
enforcement of a portion of the Referee's order pending Board
review.

This is a denied claim. The Referee sustained the denial.
The Referee also found: (1) The claimant was disabled from March
13, 1979; (2) the employer first received notice of claim on
 eptember 26, 1979; and (3) the claim was denied on December 17,
1979. .We accept these dates as accurate for present purposes.'
The question raised by the employer's motion is whether the duty
to pay'interim compensation runs from the date of disability
(March 13, 1979) or from'the date of notice of claim ( eptember
26, 1979).

The Referee took both positions. He first stated:

" tatute requires commencement of payment of
interim compensation no later than the 1.4th
day.after notice. The employer failed to do
so. Claimant was entitled to interim benefits
until the denial was issued." (Emphasis
added.)

TheReferee then proceeded to-order:

"-...that claimant be paid' temporary total
disability benefits from March 13, 1979 [the
date'of disability] until the date of
denial..." (Emphasis- added.)
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employer's motion concedes its duty to pay interim 
co~pensation between date of noiice, ~eptember 26, 1979, and date 
of denial, December 17, 1979. The motion argues only that there 
is no duty to pay interim compensation between date of disability 
and date of notice of claim, that is, between March 13, 1979 and 
September_ 26, 1979. · 

As we understand Jones v. Emanuel Hospital, 280 Or 147 
(1977), the employer is correct. The purposes of interim 
compensation, according to the court in Jones, are: (1) To 
encourage employers and carriers "to make prompt decisions on 
wheth~r to accept or deny workers' compensation claims: and (2) to 
guarantee the worker .some income if the employer and carrier for 
whatever reason take more than 14 days from the notice of the 
claim to decide whether to accept or deny. Both purposes are 
served by making interim compensation payahle between notice of 

.claim and denial; neither purpose is served by making interim 
compensation pay~ble for an earlier period of disability during 
which- the employer and carrier had no notice or knowledge· of the 
claim and thus could hardly make any decisionr prompt or 
otherwise, on ~hether io accept 6r deny. Indeed, the result in 
Jones was to orper interim compensation paid between date of 
notice and date of denial. We conclude that if a claim is not 
compensable, which by virtue of the Referee's decision is now the 
situation in this case, the duty. to pay interim compensation only 
runs from notice or knowledge of claim to denial. 

If, on the other hand, a claim is ultimately found 
compensable, then the employer and carrie-r ~, depending on the 
circumstances and specific evidence of each individual case, be 
liable for pre-claim temporary total disability payments back to 
the_date of disability. But such an entitlement on a claimant's 
part would be to receive regular compensation, nqt interim 
compensation. 

We will grant the employer's motion at this time. In order 
to expedite .final resolution of all issues, we have requested that 
the hearing transcript be prepared as soon as possible and will 
review this case as soon as the parties have filed their briefs. 

ORDER 

That portion of the Referee•s order that claimant be paid 
temporary total disability between March 13, .1979 and September 
26, 1979 is suspended pending Board review. 
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The employer's motion concedes its duty to pay interim
compensation between date of notice,  eptember 26, 1979, and date
of denial, December 17., 1979. The motion argues only that there
is no duty to pay interim compensation between date of disability
and date of notice of claim, that is, between March 13, 1979 and
 eptember. 26, 1979,

As we understand Jones v. Emanuel Hospital, 280 Or 147
(1977), the employer is correct. The purposes of interim
compensation, according to the court in Jones, are: (1) To
encourage employers and carriers to make prompt decisions on
whether to accept or deny workers' compensation claims; and (2) to
guarantee the worker some income if the employer and carrier for
whatever reason take more than 14 days from the notice of the
claim to decide whether to accept or deny. Both purposes are 
served by making interim compensation payable between notice of
claim and denial; neither purpose is served by making interim
compensation payable for an earlier period of disability during
which the employer and carrier had no notice or knowledge of the 
claim'and thus could hardly make any decision, prompt or
otherwise, on whether to accept or deny. Indeed, the result in
Jones was to order interim compensation paid between date of
notice and date of denial. We conclude that if a claim is not
compensable, which by virtue of the Referee's decision is now the 
situation in this case, the duty^ to pay interim compensation only
runs from notice or knowledge of claim to denial.

If, on the other hand, a claim is ultimately found
compensable, then the employer and carrier may, depending on the 
circumstances and specific evidence of each individual case, be
liable for pre-claim temporary total disability payments back to
the date of disability. But such an entitlement on a claimant's
part would be to receive regular compensation, not interim
compensation.

We will grant the employer's motion at this time. In order
to expedite .final resolution of all issues, we have requested that
the hearing transcript be prepared as soon as possible and will
review this case as soon as the parties have filed their briefs.

ORDER
That portion of the Referee's order that claimant be paid

temporary total disability between March 13,.1979 and  eptember
26, 1979 is suspended pending Board review.
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C. DEL RIO, Claimant 
Thomas Caruso, Claimant's Attorney 
SAIF Corp Legal; Defense Attorney 
Request for Review by SAIF 

WCB 80-10596 
August 11, 1981 

Reviewed by Board Members Barnes and McCallister. 

The SAIF Corporation seeks Board review of Referee Pferdner's 
aider which granted. claimant compensation for temporary total dis
abilityi awarded a penalty and ordered SAIF to pay. an attorney fee 

· in the amount of $1,000. SAIF contends the penalty was not proper 
and the attorney fee was excessive. 

This case was "tried" before the Referee only on the repre
s~ntations of the attorneys; no sworn testimony was presented. It 
is doubtful that this "record" presents 'an evidentiary b.::,sis for 
anything. But SAIF does not question claimant's entitlement to 
the temporary total disability ordered by the Referee, so that 
portion of the Referee's order will be affirmed. 

Some penalty was warranted by SAIF's admission that it paid 
temporary total disability "tardy" and failure to offer any ex
planation. H6wever, we agree with SAIF that a penalty should not 
be assessed against the temporar~ total disability due for the two 
weeks preceeding November 11, 1980 as that payment was timely 
mailed and its alleged·nonreceipt by claimant does not, standing 
alone, establish any unreasonableness by SAIF. 

We also find that the attorney fee granted to claimant's at
torney was grossly excessive. The II hearing" las tecl ·one-half hour. 
One exhibit was inbroduced. The Referee's only explanation for a 
$1,000 attorney fee in th~se circumstances is that he always im~ 
posed a "minimum" fee of $1,000. 

ln setting attorney fees, the Referee is under a duty to com
ply with the standards in the Board's relevant rules. Neither any 
itatute nor any rule provid~s for a "minimum'' attorney fee. 
Rather, attorney fees are ·to be based on the efforts of the attor
ney and the results obtained, subject to any maximum limits set 
forth in the rules. OAR 438-47-010. A Referee is not authorized 
to establish a subjective ~and individualistic "minimum" fee which 
makes _efforts expended and results obtained irrelevant. 

~he r~sult obtained in this case was recovery of about $426 
in temporary total disability.· There is no information in the 
record about efforts expended other than that cJ.aimant contacted 
SAIF representatives three times before the "hearing" and then 
participated in .a half-hour "h~arinq" at whicl:1 no testimony was 
presented and one .exhibit introduced. It is. ludicrous to regard 
this as $1,000 worth of legal services. Base<l on our statutory 
authority as interpr~ted in Arilauf v. SAIF, 52 Or App 115 (1981), 

-~e conclude that the Referee 1 s attorney fee award mJst be de
creased. 
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ADA C. DEL RIO, Cla mant
Thomas Caruso, Cla mant's Attorney
SAIF Corp.Legal, Defense AttorneyRequest for Rev ew by SAIF

WCB 80-10596
August 11, 1981

Refe ree on ly on the rep r e-
tes t imo ny wa s pr esen ted It
s ’a n ev ident iary ba s is for
cla imant' s e n t i t lement to ■
by the Re f e ree, so tha t

Reviewed by Board Members Barnes and McCallister.

•The  AIF Corporation seeks Board review of Referee Pferdner's
order which granted, claimant compensation for temporary total dis
ability, awarded a penalty and ordered.  AIF to pay. an at.torney fee 
in the amount of $1,000,  AIF contends the penalty was not proper
and the attorney fee was excessive.

This case was "tried" before tl
sentations of the attorneys; no swor
is doubtful- that this "record" prese
anything. But  AIF does not questic
the temporary total disability order
portion of the Referee's order will be affirmed.

 ome penalty was warranted by  AIF's admission that it paid
temporary total disability "tardy" and failure to offer any ex
planation. However, we agree with  AIF that a penalty should not
be assessed against the temporary total disability due for the two
weeks preceeding November 11, 1980 as that payment was timely
mailed and its alleged'nonreceipt by claimant does not, standing
alone, 'establish any unreasonableness by  AIF,

We also find that the attorney fee granted to claimant's at
torney was grossly excess!ve. The "hearj.ng" lasted one-half hour. 
One exhibit was introduced. The Referee's only explanation for a
$1,000 attorney fee in these circumstances is that he always im
posed a "minimum" fee of $1,000.

in setting attorney fees, the Referee is under a duty to com
ply with the standards in the Board's relevant rules. Neither any
statute nor any rule provides for a "minimum" attorney fee.
Rather, attorney fees are'to be based on the efforts of the attor
ney and the results obtained, subject to any maximum limits set
forth in the rules. OAR 438-47-010. A Referee is not authorized
to establish a subjective and individualistic "minimum" fee which
makes efforts expended and results obtained irrelevant.

The result obtained in this case was recovery of about $426 
in temporary total disability.' There is no information in the
record about efforts expended other than that claimant contacted
 AIF representatives three times before the "hearing" and then 
participated in .a half-hour "hearing" at which no testimony was
presented and one .exhibit introduced. It is. ludicrous to regard- 
this as $1,000 worth of legal services. Based on our statutory
authority as interpreted in Anlauf v.  AIF, 52 Or
we conclude that the Referee's attorney fee award
creased.
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@I The Referee's order dated January 8, 1981 is modified. The 

• 

temporary total disability award granted by the Referee is af
firmed with the amount corrected to read $426.61. The 25% penalty 
shall be paid on the above amount less the amount due for the two 
weeks preceeding November 11, 1980. Claimant's attorney's fee is 
reduced from $1,000 to $300. 

GLORIA E. DOUGLAS, Claimant 
Tom Hanlon, Claimant 1 s Attorney 
Jerry Mccallister, Defense Attorney 
Request for Review by Claimant 
Cross Request by Employer 

WCB 79-07056 
August 11, 1981 

Reviewed by Board Members Barnes and Mccallister. 

The claimant and the self-insured employer seek Board review 
of Referee Menashe's Interim Order of May 21, 1980 which ruled 
that the claimant was not entitled to a hearing on the employer's 
November 30, 1978 denial but was entitled to proceed to hearing 
regarding an occupational disease claim filed on July 3, 1979 and 
·aenied on July 10, 1979. The parties also seek review of Referee 
Mongrain's Order of October 24, 1980 which awarded claimant pay
ment for medical services and temporary total disability from Jan
uary 8, 1979 to claimant's last day of work in June 1979 but· de
nied payment for medical services, temporary total disability and 
any permanent disability related to the surgical removal of the 
bone spur in the claimant's right heel performed July 19, 1979. 

Claimant first filed a claim·for an occupational disP.ase of 
Achilles tendonitis on November 13, 1978. The employer denied the 
claim by letter dated November 30, 1978. Beside the notice of ap
peal rights, the substantive part of the denial said only: "Care
ful c6nsideration has been given to your claim for Workers' Com
pensation benefits for problems allegedly arising from your em
ployment. We must, however, respectfully deny payment for any 
bills arising from your tendonitis." Claimant failed to appeal 
the denial within 180 tjays as required by ORS 656.319. 

Claimant contends that the November 30, 1978 letter was an 
ineffective denial because it lacked the specificity of reasons 
required by ORS 656.262(6) and OAR 436-83-120. Referee Menashe 
h~ld:· 

11 The letter was concise, but it was sufficient 
to.plainly inform the worker that the employer 
felt her tendonitii did not arise from her ·em
ployment and inform her of her right to re
quest a hearing if she felt the denial was not 
right. The letter was adequate to constitute 
an effective denial.~ 
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ORDER

The Referee's order dated January 8, 1981 is modified. The
temporary total disability award granted by the Referee is af
firmed with the amount corrected to read $426.61. The 25% penalty
shall be paid on the above amount less the amount due for the two
weeks proceeding November 11, 1980. Claimant's attorney's fee is
reduced from $1,000 to $300.

GLORIA E. DOUGLAS, Cla mant
Tom Hanlon, Cla mant's Attorney
Jerry McCall ster. Defense Attorney
Request for Rev ew by Cla mant
Cross Request by Employer

WCB 79-07056
August 11, 1981

Reviewed by Board Members Barnes and McCallister.

The claimant and the self insured employer seek Board review
of Referee Menashe's Interim Order of May 21,1980 which ruled
that the claimant was not entitled to a hearing on the employer's
November 30, 1978 denial but was entitled to proceed to hearing
regarding an occupational disease claim filed on July 3, 1979 and 
denied on July 10, 1979. The parties also seek review of Referee
Mongrain's Order of October 24, 1980 which awarded claimant pay
ment for medical services and temporary total disability from Jan
uary 8, 1979 to claimant's last day of work in June 1979 but' de
nied payment for medical services, temporary total disability and 
any permanent disability related to the surgical removal of the
bone spur in the claimant's right heel performed July 19, 1979.

Claimant first filed a claimfor an occupational disease of
Achilles tendonitis on November 13, 1978. The employer denied the
claim by letter dated November 30, 1978. Beside the notice of ap
peal rights, the substantive part of the denial said only: "Care
ful consideration has been given to your claim for Workers' Com
pensation benefits for problems allegedly arising from your em
ployment. We must, however, respectfully deny payment for any
bills arising from your tendonitis." Claimant failed to appeal
the denial within 180 days as required by OR 656.319,

Claimant contends that the November 30, 1978 letter was an
ineffective denial because it lacked the specificity of reasons
required by OR 656.262(6) and OAR 436-83-120. Referee Menashe
held:-

"The letter was concise, but it was sufficient
to.plainly inform the worker that the employer
felt her tendonitis did not arise from her em
ployment and inform her of her right to re
quest a hearing if she felt the denial was not 
right. The letter was adequate to constitute
an effective denial."
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agree~ Therefore, the 180-day stntutory limitation period 
began to run on November 30, 1978. ~nd claimant's request for hear~ 
ing on August 13, 1979 was too late in regards to the Nove~ber 13, 
1978 claim. ORS 656.319. 

Referee Menashe correctly held that t~e letter of July 3, 
1979 by claimant's treating doctor, Dr. John Harris, to the _em
ployer constituted~ new claim. - He also correctly held that a 
response of July 10, 1979 from the emp)oyer's representative to 
Dr. Harris which included a copy of the November 30, 1978 denial 
constitut~d a new denial. Claimant's August 13, 1979 request for 
hearing on the July 10, 1979 denial was timely. 

The employer's argument at times seems to be that successive 
occupational disease claims are- impossible. We disagree. Nothing 
in the statutes, rules or case law prohibits successive claims 
provided all are timely filed, meaning within 180 days of when the 
worker was medically informed of the existence of an occupational 
disease or became disabled. ORS 656.807. (The 180-day statutory 
limit on making an occupational disease claim, ORS 656.807, is not 
to be confused with the ultimate 180-day statutory limit on re
questing a hearing on the denial of a claim, ORS 656.319.) We 
cannot say that claimant!s July 3, 1979 second claim was time
barred under ORS 656.807 because there is no evidence in the rec
ord of when claimant was informed by a physician that she was suf
fering from an occupational disease. 

On the merits, Referee Mongrain found, as we do, that claim
ant's condition of tendonitis and the manner in which the tendon-
itis increased and decreased depending on work activity amounted 19 
to a "temporary worsening of the underlying disease ·reguir[ing] 
medical services or result[ing] in temporary disability ... " 
Weller v. Union Carbide, 288 Or 27, 37 (197~). The Referee awar-
ded time loss payments and payment for medical services but lim-
ited the award to the time ioss and medical services generated by 
the temporary worsenings between -January_ and June 1979. 

The record shows that claimant was under the care of Drs. 
John O'Donovan and John Harris in D~cember 1978 for her Achilles 
tendonitis. Claimant also sustained tim~ loss during that month 
because her doctors t6ok her off work on December 4, 1978 and did 
not rel~ase her to work until January 8, 1979. Consequently; we 
modify that part of Referee Mongrain's Orcler which or.derecl that 
claimant receive time loss and medical services only from Janu~ry 
8, 1979. We conclude that time loss and_medical services related 
to the tendonitis should be calculated from Decemher 4, 1978. 

We affirm and adopt the palance of Referee Mongrain's Order. 

ORDER 

Referee Menashe's interi~ order dated May 21, 1980 is af
firmed. Referee Mo~grain'i order dated Octoher 24, 1980 is modi
fied to provide that claimant shall be entitled to temporary tqtal 
disability compensation and medical services beginning December 4, 
1978; in all other" respects. Referee Mongrain I s order is affirmed. Q 
Claimant's attorney is allowea·the sum of $100 as a reasonable ., 
attorney fee for services rendered in connection with this B6ard 
review payable from the increased compensation awarded by this 
order. ·-140- · 

We agree. Therefore, the 180-day statutory limitation period
began to run on November 30, 1978. and claimant's request for hear
ing on August 13, 1979 was too late in regards to the November 13,
1978 claim. OR 656.319.

Referee Menashe correctly held that the letter of July 3,
1979 by claimant's treating doctor, Dr. John Harris, to the em
ployer constituted a new claim. He also correctly held that a
response of July 10, 1979 from the empioyer's- representative to
Dr. Harris which included a copy of the November 30, 1978 denial
constituted a new denial. Claimant's August 13, 1979 request for
hearing on the July 10, 1979 denial was timely.

The employer's argument at times seems to be that successive
occupational disease claims are- impossible. We disagree. Nothing
in the statutes, rules or case law prohibits successive claims
provided all are timely filed, meaning within 180 days of when the
worker was medically informed of the existence of an occupational
disease or became.disabled. OR 656.807. (The 180-day statutory
limit on making an occupational disease claim, OR 656,807, is not 
to be confused with the ultimate 180-day statutory limit on re
questing a hearing on'the denial of a claim,, OR 656.319.) We
cannot say that claimant.'s July 3 , 1979 second claim v;as time-
barred under OR 656.807 because there is no evidence in the rec
ord of when claimant was informed by a-physician that she was suf
fering from an occupational disease.

On the merits. Referee Mongrain found, as we do, that claim
ant's condition of tendonitis and the manner in which the tendon
itis increased and decreased depending on work activity amounted
to a "temporary worsening of the underlying disease ' requir [ ing]
medical services or result[ing] in temporary disability..."
Weller -v. Union Carbide, 288 Or 27, 37 (1979). The Referee awar
ded time loss payments and payment for medical services but lim
ited the award to the time -loss and medical services generated by
the temporary worsenings between January and June 1979.

The record shows that claimant was under the care of Drs.
John O'Donovan and John Harris in December 1978 for her Achilles
tendonitis. Claimant also sustained time loss during that month
because her doctors took her off work on December 4, 1978 and did
not release her to work until January 8, 1979.' Consequently, we
modify that part of Referee Mongrain's Order which ordered that 
claimant receive time loss and medical services only from January
8, 1979. We conclude that time loss and.medical services related
to the tendonitis should be calculated from December 4, 1978.

We affirm and adopt the balance of Referee Mongrain's Order.

ORDER

Referee Menashe's interim order dated May 21, 1980 is af
firmed. Referee Mohgrain's order dated October 24, 1980 is modi
fied to provide that claimant shall be entitled to temporary total
disability compensation and medical services beginning December 4,
1978; in all other respects. Referee Mongrain's order is affirmed.
Claimant's attorney is allowed'the sum of $100 as a reasonable
attorney fee for services rendered in connection v/ith this Board
review payable from the increased compensation awarded by this
order. -140-
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GRAY, Claimant· 
Vincent Ierulli, Claimant's Attorney 
SAIF Corp Legal, Defense Attorney 
Request for Review by SAIF 

WCB 79-10635 
August 11, 1981 

A' reqt1est for review, .having bee·n c1~i1y file·d 1,·ith thP 
Workers• Compensation Board in the abovc-entitJ.ed motter by the 
SAIF Corpor~ti6n, and said request for re~iew now having heen 
jointly withdrawn, 

IT IS THEREFORE ORDERED that the request for review now 
pending before ·the Board is hereby dismissed an~ the order o( the 
Referee is final by operation of law. 

GLEN HENRIE, JR., Claimant 
W. A. Franklin, Claimant's Attorney· 
SAIF Corp Legal, Defense Attorney 
Request for Review by Claimant 

WCB 79-09434 
August 11, 1981 

Reviewed by Board Members Barnes and Mccallister. 

The claimant requests Board review of Referee James' order 
which awarded 65% unscheduled permanent partial disability fdr 
claimant's injury to his neck, low babk and groin. Claimant con
t~nds he is perman~ntlj and totally disabled. 

. . . 

Claimant, at the ~ge of 57, injured his neck and· back on June 
14, 1978 when the company truck he w~s driving through a field 
dr~pped off into a ditch or hole, throwing him about in the cab of 
the truck. Claimant's injuries were diagnosed as chronic cervical 
and lumbar back strain· with degenerative changes. As a result of 
physical therapy treatment· for his neck and back, claimant devel
oped a recurrent right inguinal hernia. Surgery to repair _the 
hernia was performed iri. November· of 1978. That surgety resulted 
in complications involving induration of the right testes followed 
by epididymitis and testicular atrophy, all -of which involved con
siderable pain. Tenderness and pain in the right scrotal area 
persists.' 

It is medically documented, and not disputed, that the testi
cular atrophy and epididymitis were complic~tions relating to the 
hernia operation; and that the recurrent 'right. inguinal hernia 
developed_ as a result- of physical therapy exercises ~hich· were 
necessary due to claimant•~ compensable back injury~ Consequen
tly, all of these ~elated conditions are compensable. 

These compensable consequences are superimposed on claimant's 
significant past health PFoblems, which include: (1) Bil~teral 
hernia operations, including an infection involving the surgical 
tract in the left ingui~al region; (2) · a stroke in 197.4 which 
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# MICHAEL GRAY, Cla mant ' ^
V ncent lerull , Cla mant's Attorney
SAIF Cbrp Legal, Defense Attorney
Request for Rev ew by SAIF

WCB,79-10635
August 11, 1981

A' request for review, .having been du ly filed with the
Workers' Compensation Board in the above-entitled matter by the 
 AIF Corporationand said request for review now having been
jointly withdrawn, .

IT I THEREFORE ORDERED that the request for review now
pending before 'the Board is hereby dismissed ’and the order of
Referee is, final by operation of law. .

th'

m

m

GLEN HENRIE, JR., Cla mant
W. A. Frankl n, Cla mant's Attorney
SAIF Corp Legal, Defense Attorney
Request for Rev ew by Cla mant

WCB 79-09434
August 11, 1981

Reviewed by Board Members Barnes and McCallister.

The claimant requests Board review of Referee James' order
which awarded- 65% unscheduled permanent partial disability for 
claimant's injury to h'is neck, low back and groin. Claimant c
tends-he is permanently and totally disabled.

on-

Claimant, at the age of 57,
14, 1978 when the company truck
dropped off into a ditch or hole
the truck. Claimant's injuries
and lumbar back strain with dege
physical therapy treatment•for ,h
oped a recurrent right inguinal
hernia was performed in. November
in complications involving indur 
by epididymitis and testicular a
siderable pain. Tenderness and
persists.^'
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were diagnosed
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about in the cab of
as.chronic cervical
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ght scrotal area

It is med.ically documented, and not disputed, that the testi
cular atrophy and epididymitis were complications relating to the
hernia operation; and that the recurrent right-inguinal hernia
developed, as a result of physical therapy exercises which' were
necessary due to claimant's compensable back injury. Consequen
tly, all of these related conditions are compensable.

These compensable consequences are superimposed on claimant's
significant past, health problems’, which include: (1) Bilateral
hernia operations, including an infection involving the surgical
tract in the left inguinal region; (2) a stroke in 197,4 which

-141-

-

-

. 

. 

-

. 







         
             
          

      
           

       
        
          
           
            
        

           
      

      
         
         
         
           

         
          
        

   

        
        

      
           
           
         

          

           
       

         
        

        
            

  
        
       
         

         
          

   
    

        
        
           

          
        

herniparesis (muscle weakness) on the right side of his 
body, and a~hasia (def~ct or loss of the power of expression by 

speech, writing or signs, or 6f comprehendi~g ipoken or writteh 
language), with nearly complete resolution except for so~e·resi
dual im~air~ent of· coord.ination o~ the right side; .(3) High blood 
pressure; {4) Cerebrovascular disease; (5) Coronary artery dis
ease, including a myocardial infarction in 1975; progressive an
gina pectoris leading to a quadrup]e corona-ry by-p_ass operation in 
July of 197~; visual problems documented on June 14, 1977; dizzy 

spells and blurred vision relating to a shortage of.bJooa to the -
brain; recurring angina p~ctoris in 1977; (6) Upper GI disorders, 

. including a peptic 0lcer in 1968; and (7) Anxiety neurosis and a 

variet~ of psychosomatic disorders throughqut his l~fetime. 

The Referee disallbwed consideration of claimant's pre-
_·existing heart condition (ischemia) because it had not ~een 
disabling immediately ~rior to the injury and its subiequeni 

worsening resulted from other factors unrelated to the compensable 
injury. Stating that the law does not provide for riompensation as 

a permanent total disability. when the disability reaches that ex -
tent after the accident but not because d( the·accident, the Ref
eree concluded that claimant's comp~nsable disability is therefore 
partial only. We ~gree.· 

Moreover, claiman~•s ischemia io~ditior is probably now the 
most serious cause of his disab{lity. VocationaJ Rehabilitation 
counselor _Garba~ino testified that.claimant's recurring ischemic 
attacks are -the.primary limit1ng factor to his returnin9 to work. 
because it cuts off the blood that flows to his brain, causing 
reduced rnentation and .blurred vision~ He testitied that claimant 
h~d stat~d that the attacks occur about .three times each day. 

In sum, then, claimant is entitled to compensation for his 
1978 injuries and reiated surgical complic~tions; ctaimant's com
pensation is to take into account.his pre-existing disabilities; 
but any worsening of those pr~-existing disabilities, me~ning pri
marily claimant's ischemic condition, since the injury but not 

. caused by the injury is -r~o-t properly part of the compensation. 
calculus~ 

Despite the difficulty in separating the com~ensilblc and non

compensable aspects of claimant's current unfortunate physical. 

condition, from a consideration of all. relevent factors and com
pared to o~her_similar cases, the Goard concludes that th0 compen
sable components of claimant's disability merit an award of 80% 
unscheduled permanent parti~l disabi_lity. 

ORDER 

The Referee 1 s. order dated October 23, 1980 is modified. 
Claimant_ is awarded 256° for ·80% unscheduled permanent partial 
disability; this award is in lieu of all prior awards. Claimant's 4j 
attorney is ·allowed 25% of ~he increased compensation awarrled by 

this order as cind for a reasonable attorney fee. 
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produced hemiparesis (muscle weakness) on the right side of his 
body, and aphasia (defect or loss of the power of. expression by
speech, writing or signs, or of comprehending spoken or written
language), with nearly complete resolution except for- some'resi
dual impairment of- coordination on the right side; (3) High blood
pressure; -(4) Cerebrovascular disease; (5) Coronary artery dis
ease, including a myocardial infarction in 1975; progressive an
gina pectoris leading to a quadruple coronary by-pass operation in
July of 1976; visual problems documented on June 14, 1977; dizzy
spells and blurred vision- relating to a shortage of-blood to the
brain; recurring angina pectoris in 1977; (6) Upper GI disorders,
including a peptic ulcer'in 1968; and (7) Anxiety neurosis and a
variety of psychosomatic disorders throughput his lifetime.

The Referee disallowed consideration of claimant's pre- 
'existing heart condition (ischemia) because it had not been
disabling immediately prior to the injury and its subsequent
worsening resulted from other factors unrelated to the compensable
injury.  tating that the law does not provide for compensation as
a permanent total disability, when the disability reaches that ex
tent after the accident but not because of the'accident, the Ref
eree concluded that claimant's compensable disability is therefore
partial only. We agree.'

Moreover, claimant's ischemia condition is probably now the
most serious cause of his disability. Vocational Rehabilitation
counselor .Garbarino testified that'claimant's recurring ischemic
attacks are • the’primary limiting factor to his returning to work,
because it cuts off the blood that flowsto his brain, causing
reduced mentation and .blurred vision-. He testified that claimant
had stated that the attacks occur about .three times each. day.

In sum, then, claimant is entitled to compensation for his
1978 injuries and related surgical complications; claimant's com
pensation is' to take into account his pre-existing disabilities;
but any worsening of those pre-existing disabilities, meaning pri
marily claimant's Ischemic condition, since the injury but not 
caused by the injury is not properly part of the compensation
calculus. '

Despite the difficulty in separating the compensable and non- 
compehsable aspects of claimant's current unfortunate phys.ical.
condition, from a consideration of ail relevant factors and com
pared to other.similar cases, the Board concludes that the compen
sable components of claimant's disability merit an award of 80%
unscheduled permanent partial disability.

■ ■ ' ' ORDER

The Referee's.order dated October 23, 1980 is modified.
Claimant,is awarded 256° for -80% unscheduled permanent partial
disability; this award is in lieu of all prior awards. Claimant's
attorney is allowed 25% of -the increased compensation awarded by
this order as and for a reasonable attorney fee.
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H1LTERBRAND, Claimant 
Rick McCormick, Claimant's Attorney 
SAIF Corp Legal, Defense Attorney ':.""0f. · 
Request for Review by SAIF 

. WCB 79-05516 
August. 11, 1981 

·Reviewed by Board Members Barnes and Mccallister. 

The SAI~ Corporation seeks Board review of Referee Fo~ter's 
order which found claimant perman.ently and totally disabled· ef f ec
ti ve the date of his.order. 

. ' ' 

Claimant testified that on May 15, 1973, while working on the 
plan~r chain, he was stacking lumber, bent o~er and coughed and 
felt his .back go out. 'The diagnosis was a lumbosacral strain. As 
early as·Decernber 1973 cla'iniant had retired from the labor market, 
declaring he would never work again, and commenced drawing social 
security. Since this injury claimant has never worked nor. sought 
any work or any vocational rehabilitation retraining. 

subsequently, in 1977, claimant develo~ed nerve root irrita
ti6n which caused pain to radiate .into hi~ right hip and leg. 
Surgery was recommende~ by Dr. Hoda, but claimant repeatedly 
refused such surgery. 

Clairnant 1 s left leg is five inches shorter than the right due 
to pre-existing osteornyelitis. Regarding this condition, claimant 
testified: 

"Q. How about you_r left leg? 

A. It donrt bother me. I w6n't say it can't. lt is very 
rare that it ever does." 

The only impairment rating in the record indicates that 
claimant's residual impairment from this injury was mild. The 
Orthopaedic Consultants felt that clairnanf 'had been adequately 
compensated by the·award. of ·60% unscheduled clisability with 40% of 
that rating due to·his shortened left leg. -Even th6ugh Dr~ Hoda 
felt claimant was p~imanently and· totally disabled, this does not 
appear to be based on·objective evidence of physical.impairment 
but rather on claimant 1 s subjective complaints of his pain ana 
total inability to do anything. These same complaints have been 
present ever since.1973. 

The physical impairment resulting ·from claimant's industrial 
injury is not severe and therefore claimant is not excused· from 
the stattitory requirements of ORS 656.206(3) which states: 

11 The worke·r has the burden of proving perman-. 
ent total disability status and must establish 
that he is willing to seek regular gainful 
employment and that he has made reasonable ef-
forts to obtain such employment. 11 

.:.143-

HERBERT HILTERBRAND, Cla mant
R ck McCorm ck, Cla mant's Attorney
SAIF Corp Legal, Defense Attorney
Request for Rev ew by SAIF

WCB 79-05516
August 11, 1981

\r‘>.

Reviewed by Board Members Barnes and McCallister.

The  AIF. Corporation seeks Board review of Referee,Foster’s
order which found claimant permanently and totally disabled' effec
tive the date of his.order.

#

Claimant testified that on May 15, 1973, while working on the
planer chain, he was stacking lumber, bent over and coughed and
felt his,back go out. The diagnosis was a lumbosacral strain. As
early as December 1973 claimant had retired from the labor market,
declaring he would never work again, and commenced drawing social
security.  ince this injury claimant has never worked nor.sought
any work or any vocational rehabilitation retraining.

 ubsequently, in 1977, claimant developed nerve root irrita
tion which caused -pain to radiate .into his right hip and leg.
 urgery was recommended by Dr. Hoda, but claimant repeatedly
refused such surgery.

Claimant's left leg is five inches shorter than the right due
to pre-existing osteomyelitis. Regarding this condition, claimant
testified:

"Q.' How about your left leg?

A. It don't bother me.
rare that it ever does."

I won't say it can't. It is very

The only impairment rating in the reco 
claimant's residual impairment from this in
Orthopaedic Consultants felt that claimant
compensated by the award of 60% unscheduled
that rating due to'his shortened left leg.
felt claimant was permanently and- totally d
appear to be based on objective evidence of
but rather on claimant's subjective complai
total inability to do anything. These same 
present ever since 1973.

rd indicates that
jury was mild. The
had been adequately
disability with 40% of
•Even though Dr. Hoda
isabled, this does not
physical impairment

nts of his pain and 
complaints have been

The physical impairment resulting from claimant's industrial
injury is not severe and therefore claimant is not excused' from
the statutory requirements of OR 656.206(3) which states:

"The worker has the burden of proving perman-
ent total disability status and must establish
that he is willing to seek regular gainful
employment and that he has made reasonable ef
forts to obtain such employment."
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this case claimant has made no efforts, reasonahle or 
otherwise, to seek gainful employment. He h~s never looke~ for 
work or made any efforts to help himself by retraininq for work 
within his physical capabilities. Further, he has ·ref~sed surgery 
which one would assume could have relieved him of his radiatins
pain complaints. 

The Board concludes that claimant has been adequately compen
sated for the residuals of ~he 1973 industrial injury ~nd for his 
loss of waae earning capacity from that injury by the ~0% unsched
uled low back disability previously awarded. 

ORDER 

The Referee's order dated February 9, 1981 is reversed. The 
Determination Order of June 15, 1979 is affirmed. 

ROBERT L. MOWRY. C 1 a i mant 
Steven Yates, Claimant's Attorney 
Daryll Klein, Defense Attorney 
Request for Review by Carrier 

WCB 79-10891 
August 11, 1981 

Reviewed by Board Members Barnes and Mccallister. 

The carrier seeks Board review of Referee Peterson's order 
which set. aside the April 10, 1980 Determination Order on che 
ground of premature closure. 

Claimant sustained a compensable low back injury 1n January 
of 1974 which has resulted in several surgeries. About January 
1978 claimant develdped a psychological condition that the carrier 
accepted as a compensable consequence of the 1974 back injury and 
resulting surgeries. The Referee found that claimant wa~ neither 
physically st~tionary as to his back condition nor psvcholoaically 
stationary as to hi~ mental condition when the ApriJ. 10, 1980 De
termination Order was issued. 

The Referee 1 s conclusion that claimant was noi physically 
stationary is just plain.wrong. In March l978, Dr. begge found 
claimant's back condition was ·medically ·stationary. In .January 
1979, Orthopaedic Consultants found claimant's back condition was 
medically stationary •. Clai~ant's prima~y treating physician for 
his.back bondition, Dr. Becker, reported in July 1980 that claim~ 
ant was ·medically stationary. ·Th~ evidence that claimant 1 s b~ck 
condition was medically stationary is unanimous and overwhelming; Q, 
indeed, claimant's brief on Board review does not even attempt to W 
defend the Ret~ree's· contrary finding! 
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In this case claimant has made no efforts, reasonable or
otherwise, to seek gainful employment. He has never looked for.
work or made any efforts to help,himself by retraining for work
within his physical capabilities. Further, he has refused surgery
which one would assume.could .have relieved him of his radiating-
pain complaints.

The Board concludes that claimant has been adequately compen
sated for the residuals of the 197-3 industrial .injury and for his 
loss of wage earning capacity from that injury.by the 60% unsched
uled low back disability previously awarded.

ORDER

m

The Referee's order dated February 9, 1981 is reversed
Determination Order of June 15, 1979 is affirmed.

The

ROBERT L. MOWRY, Cla mant
Steven Yates, Cla mant's Attorney
Daryll Kle n, Defense Attorney
Request for Rev ew by Carr er

WCB 79-10891
August 11, 1981

Reviewed by Board Members Barnes and McCallister.

The' carrier seeks Board review of Referee Peterson's order
which set. aside the April 10, 1980 Determination Order on the
ground of premature closure.

Claimant sustained a compensable lov-; back injury in January
of 1974 which has resulted in several surgeries. About January
1978 claimant developed a psychological condition that the carrier
accepted as a compensable consequence of the 1974 back injury and 
resulting surgeries. The Referee found that claimant was neither
physically stationary as to his'back condition nor psychologically
stationary as to his mental condition when the ApriJ. 10, 1980 De
termination Order was issued.

The Referee's conclusion that claimant was not physically
stationary is just plain wrong. 'In March'1978, Dr. Degge found
claimant's back condition was medically 'stationary. In January
1979, Orthopaedic Consultants found claimant's back condition was
medically stationary.- Claimant's primary treating physician for
his. back condition, Dr. Becker, reported in July 1980 that claimi-
ant was medically stationary. The evidence that claimant's back
condition was medically stationary is unanimous and overwhelming;
indeed, claimant's brief on Board review does not even attempt to
defend the Referee's-contrary finding.

m

m
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claimant was psychologically stationary is more com
_plex. Claimant has been treated for.his psychological condition 
by Dr. Radmore and examined by Dr. Parvaresh ana Dr. Quan. Based 
on examinations of claimant and review~ of all medical records, 
bo_th Dr. Parvaresh and Dr. Quan opined before the April 10, 1980 
Determination Order was issued that claimant was psychologically 
stationary. The Referee found Dr. Radmore's contrary opinion more 
persuasive. We do not.· 

To catalog all the factors that detract from the weight of 
Dr. Radmore's opinion could fill a book. We note only some: 

(1) Claimant has not worked nor sought work since his 1974 
back injury. Instead, he has collected temporary total disability 
during most of that seven-plus years. Anytime his claim has come 
close to closure because some doctor finds him stationary, claim
ant regresses psychologically. Dr. Radmore cannot see through 
.that behavior pattern, but rather seems to aid and abet it. 

(2) When Dr.· Radmore was _furnished copies of the reports of 
Dr. Parvaresh and Dr. Quan and asked to respond, the responses 
were aggressive and personal attacks on those other doctors. In 
our_ opinion, Or. Radmore has lost objectivity and has become 
claimant's advocate. 

(3) Dr. Radrnore's stated reason for the opinion that claimant 
was not medically stationary is thit he would not be stationary 
until restored to his pre-injury status. That is not the legal 
definition of "medically stationary." See ORS· 656.005(21). 

(4) Claimant's only ongoing treatment is to take medication 
and to see Dr; Radmore once-a week· at the most. It would appear 
that Dr. Radmore's "trea~ment" has become merely palliative; ob
viously, ·after three years, it is not curative. Ongoing pallia
tive tre~tment does not foreclose a finding that ~laimant is now 
and was, when the April 10, 1980 Determination Order was issued, 
medically stationary. 

ORDER 

.The Referee's order dated October a8, 1980 is reversed and 
this case is remanded for consideration of the extent of claim
ant's disability .. 
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. Whether claimant was psychologically stationary is more com
plex. Claimant has been treated for his psychological condition
by Dr. Radmore and examined by Dr. Parvaresh and Dr. Quan. Based
on examinations of claimant and reviews of all medical records,
both Dr. Parvaresh and Dr. Quan opined before the April 10, 1980
Determination Order was issued that claimant was psychologically
stationary. The Referee found Dr. Radmore's contrary opinion more
persuasive. We do not.

To catalog all the factors that detract from the weight of
Dr. Radmore's opinion could fill a book. We note only some:

(1) Claimant has not worked nor sought work since his 1974 
back injury. Instead, he has collected temporary total disability
during most of that seven-plus years. Anytime his claim has come
close to closure because some doctor finds him stationary, claim
ant regresses psychologically. Dr. Radmore cannot see through
that behavior pattern, but rather seems to aid and abet it,

(2) When Dr.- Radmore was furnished copies of the reports of
Dr. Parvaresh and Dr. Quan and asked to respond, the responses
were aggressive and personal attacks on those other doctors. In
our. opinion, Dr. Radmore has lost objectivity and has become
claimant's advocate.

(3) Dr. Radmore's stated reason for the opinion that claimant
was not medically stationary is that he would not be stationary
until restored to his pre-injury status. That is not the legal
definition of "medically stationary."  ee OR ' 656.005 ( 21) .

(4) Claimant's only ongoing treatment is to take medication
and to see Dr. Radmore oncea week at the most. It would appear
that Dr. Radmore's "treatment" has become merely palliative; ob
viously, after three years, it is not curative. Ongoing pallia
tive treatment does not foreclose a finding that claimant is now
and was, when the April 10, 1980 Determination Order was issued,
medically stationary.

ORDER
The Referee's order dated October 28, 1980 is reversed and 

this case is remanded for consideration of the extent of claim
ant's disability.
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THURSTON, Claimant· 
Doug Vande Griend, Claimant's Attorney 
R. Kenney Roberts, Defense Attorney 
Request for Review by Carrier 

WCB 79-09759 
August 11, 1981 

Reviewed by Board Members Barnes and Mccallister. 

The carrier requests Board review of Referee·Gemmel's order 
which found the claimant's myocardial infarction compensable. The 
carrier contends the claimant's work activity on February 20, 1979 
and February 21, 1979 was not a material contributing factor to 
claimant's heart attack. It is the carrier's contention that the 
myocardial infarction resulted from the progressive deterioration 
of claimant's pre-existing arteriosclerotic heart disease. 

The claiant was employed as a truck owner-driver for Mitchell 
Brothers. While on a trip to San Francisco, claimant experienced 
symptoms he described as. "pain in chest. and back." These symptoms 
became so acute that on February 21, 1~79 he sought help at the· 
emergency room, Intercommunity Hospital, Fairfield, California. 
He was admitted to the ICU after preliminary examination. At the 
hospital Dr. Parkinson examined claimant and secured a S?ecific 
history o~ the onset of claim~nt's symptoms ·together with a gen
eral medical history. Dr. P~rkinson's diagnostic impressions when 
claimant was discharged were: 

(1) Acute inferior wall myocardial infarction. 

. (2) Arteriosclerotic heart disease with prior anterseptal 
myocardial infarction and with subsequent episodes of angina and 
probable cardiomyopathy. 

(3) Cardiac rhythm disturbance with episode of acute ven
tricular tachycardia and subsequent episodes of multifocal PVC's 
secondary to #1 and #2 obcurring during hospital .course. 

(4) Episodes of acute corigestive heart failure with pul
monary edema secondary to #1 and #2. 

(5) Newly discovered diabetes melitis. 

Upon discharge from the hospital the claimant returned to his home 
i n M t . Ve r non , W c1 sh j_ n g ton w he r e m c rl i cu l r r ea t rn c i, t: ,.._, ~1 :c; pr o v .:_ cl c d h y 
Dr. J. Feld. In June 1979 claimant filed a claim with his em
ployer. The claim was deni~d September.18, 1979. 

The carrier denied the claim after securing an opinion on 
causation from Dr. Johri Rush, a cardiolooist. · Dr. ·Rush did not 
initially examine claimant; ·he. reviewed information submitted to 
him by the carrier. On August 23, 1979 Dr. Rush reported: 
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JAMES THURSTON, Cla mantDoug Vande Gr end, Cla mant's Attorney
R. Kenney Roberts, Defense Attorney
Request for Rev ew by Carr er

WCB 79-09759
August 11, 1981

Reviewed by Board Members Barnes and McCallister.

The carrier requests Board review of Referee'Gemmel's order
which found the claimant's myocardial infarction compensable. The
carrier contends the claimant's work activity on February 20, 1979
and February 21, 1979 was not a material contributing factor to
claimant's heart attack. It is the carrier's contention that the
myocardial infarction resulted from the progressive deterioration
of claimant's pre-existing arteriosclerotic heart disease.

The claiant was employed as a truck owner-driver for Mitchell
Brothers. While on a trip to  an Francisco, claimant experienced
symptoms he described as "pain in chest and back." These symptoms
became so acute that on February 21, 1979 he sought help at the
emergency room. Intercommunity Hospital, Fairfield, California.
He was admitted to the ICU after prelim.inary examination. At- the 
hospital Dr. Parkinson examined claimant and secured a specific
history of, the onset of claimant's symptoms together with a gen
eral medical history. Dr. Parkinson's diagnpstic’impressions when
claimant was discharged were;

(1) Acute inferior wall myocardial infarction.

(2) Arteriosclerotic heart disease with prior anterseptal
myocardial infarction and with subsequent episodes of angina and
probable cardiomyopathy.

(3) Cardiac rhythm disturbance with episode of acute ven
tricular tachycardia and subsequent episodes of multifocal PVC's
secondary to #1 and #2 occur ring'during hospital -course.

(4) Episodes of acute congestive heart failure with pul
monary edema secondary to #1 and #2.

(5) Newly discovered diabetes melitis.
Upon discharge from the.hospital the claimant returned to his home
in Mt. Vernon, Washington where medical treatment was provxdcd by
Dr. J. Feld. In June 1979 claimant filed a claim with his em
ployer. The claim was denied  eptember 18, 1979.

The carrier denied the claim after securing an opinion on
causation from Dr. John Rush, a cardiologist. Dr. Rush did not
initially examine claimant; he reviewed information submitted to
him by the carrier. On August 23, 1979 Dr. Rush reported:

#
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"From the information· available, it would be 
my opinion that Dr. ·Thur~~~n;i myocardial in
farction was not related to his employment nor 
accelerated by it. It appears that.he had had 
coronary disease probably for five to se~en 
years witH an old, probahly anteroseptay in
farctioh. The myocardial infarction that re
sulted in his hospitalization pn February 21, 
197_9 was most likely due to •the progression of 
his coronary artery disease in an individual 
with multiple risk factots including obesity, 
diabetes and cigarette smoking. 11 

The denial was ~ssued only after Dr. F~ld, the treating physician, 
had concurred with Dr. Rush's opinion. i 

Dr. Rush examined the claimant February 27, 1980 and again 
reviewed the records. On February 27, 1980 he reportea: "I find 
nothing on examining him to change my op1n1on as stated in· my let
ter of August 23i 1979." In May 1980 Dr. Feld reported to claim
ant's attorney: 

"As per our telephon~ conversation regarding 
the role of Dr. Thurston's work on his devel
opment of a heart attack on February 21, 1979: 

(l} Mt. Thurston's work was probably a causal 
factor in the attack. 

(2) Mr.· Thurston's work was not a primary or 
predominant factor in the attack. 

(3) I am unable to quantify the amount of sig
nificance that the w6rk was to the attack ex
cept as above." 

On September 26, 1980 Dr. Charles Grossman reported: 

and: 

"The sequence of events indicates that Dr. 
Thurston's myocardial infarction was work 
related and that.work activity on Febru~ry 20, 
1979 including emotional strains did in fact 
contribute-significantly to triggering of the 
(1st?) ~ttack which probably started:develop
ing in the late work ~ours of Febru~ry 20, 
1979, finally culminating._in complete occlu
sion of the coronary artery while eating din
ner at 6:15 p.m. on that day." 
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9 "From the informatipn-available, it would be
my opinion that Dr, Thurston's myocardial in
farction was not related to his employment nor 
accelerated by it. It appears that he had had
coronary disease probably for five to seven
years with an old, probably anteroseptay in
farction. The myocardial infarction that re
sulted in his hospitalization on February 21,
1979 was most likely due to 'the progression of
his coronary artery disease in an individual
with multiple risk factors including obesity,
diabetes and cigarette smoking."

The denial was issued only after Dr. Feld, the treating physician,
had concurred with Dr. Rush's opinion, ;

Dr. Rush examined the claimant February 27, 1980 and again
reviewed the records. On February 27, 1980 he reported: "I find
nothing on examining him to change my opinion as stated in' my let
ter of August 23, 1979." In May 1980 Dr. Feld reported to claim
ant's attorney:

"As per our telephone, conversation regarding
the role of Dr. Thurston's work on his devel
opment of a heart attack on February 21, 1979:

(1) Mir. Thurston's work was probably a causal
factor in the attack.

(2) Mr.• Thurston's work was not a primary or
predominant factor in the attack.

(3) I am unable to quantify the amount of sig
nificance that the work was to the attack ex
cept as above."

On  eptember 26, 1980 Dr. Charles Grossman reported:

"The sequence of events indi
Thurston's myocardial infarc
related and that.work activl
1979 including emotional str
contribute•significantly to
(1st?) attack which probably
ing in the late work hours o
1979, finally culminating.in
sion of the coronary artery
ner at 6:15 p.m. on that day

cates that Dr.
tion was work
ty on February 20,
ains did in fact 
triggering of the
started, develop-

f February 20,
complete occlu-
while eating din-

and :
#
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"In any c~se there was a sequence of events 
~hich clearly implicates his work activity {n 
the triggering of his coronary thrombosis and 

myocardial infarction on February 20, 1979 and 
the continued -activity aggravated his infarc
tions by increasing its size or triggering a 
second occlusion." 

Both Dr. Grossman and Dr •. Rush testified at the hearing. Both 
physicians on testimony adhered essentially to the opinions ex
pressed in their respective written reports. 

The Referee found Dr. Grossman.'s explanation of the cause of 
claimant's heart attack the more· p~rsuasive. We do not. We_ find 
Dr. Feld's opinion of little value except to observe that his 
opinion is essentially "neutral" on the questi_on of causation--at 
one point he concurs with Dr. _Rush's opinion of no 'relationship 
and at ·another point, absent any reason for the shift, .he makes 
the statement that he does not know to what extent claimant's work 
contributed to the myocardial infarction. 

we are thus faced with two medical opinions, diametrically 
oppo~ed on the question of rnedicat causation. We are m~re persua
ded by the opinion of Dr. Rush because (1) he is a cardiologist, 
Dr. Grossman is not; (2) his opin.ion seems to be more logically 
developed than·does that of Dr. Grossman; and (3) his opinion is 
more consis-tent with and is supported by the history obtained at 
Intercommunity Hospital than is the opinion of Dr. Grossman. 

ORDER 

The Referee's order dated January 12, 1981 is reversed and 
the employer's denial is reinstated. 

R. JAY WATSON, Claimant 
David Hytowitz, Claimant's Attorney 
SAIF Corp Legal, Defense Attorney 
Request for Review by SAIF 

\~CB 80-04902 
August 11, 1981 

Reviewed by Board Members Barnes and Mccallister. 

The SAIF Corporation seeks Board review of Referee James' 
order which found it must pay both permanent· partial disability 
and reimburseable temporary tot~l disability to claimant while he 
is enrolled in an authorized vocational rehabilitation program. 
The Referee's order is inconsistent with Charles c. Tackett, WCB 
79-0804~ (Order on Review, May 18, 1981) . 

. ORDER 

The Referee's order dated December 29, 1980 is reversed. 
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"In any case there was a sequence of events
which clearly implicates his work activity in
the triggering of his coronary thrombosis and 
myocardial infarction on February 20, 1979 and

, the continued activity aggravated his infarc
tions by increasing its size or triggering a
second occlusion."

Both Dr. Grossman and Dr. Rush testified at the hearing. Both
physicians on testimony adhered essentially to the opinions ex
pressed in their respective written reports.

The Referee found Dr. Grossman's explanation of the cause of
claimant's heart attack the more- persuasive. We do not. We find 
Dr. Feld's opinion of little value except to observe that his
opinion is essentially "neutral" on the question of causation--at
one point he concurs with Dr. Rush's opinion of no relationship
and at another point, absent any reason for the shift, he makes
the statement that he does not know to what extent claimant's work
contributed to the myocardial infarction.

We are thus faced with two medical opinions, diametrically
opposed on the question of medical causation. We are more persua
ded by the opinion of Dr. Rush because (1) he is a cardiologist,
Dr. Grossman is not; (2) his opinion seems to be more logically
developed than’does that of Dr. Grossman; and (3) his opinion is
more consistent with and is supported by the history obtained at
Intercommunity Hospital than is the opinion of Dr. Grossman.

#

ORDER

The Referee's order dated January 12, 1981 is reversed and
the employer's denial is reinstated.

R. JAY WATSON, Cla mantDav d Hytow tz, Cla mant's Attorney
SAIF Corp Legal, Defense Attorney
Request for Rev ew by SAIF

WCB 80-04902
August 11, 1981

Reviewed by Board Members Barnes and McCallister.

The  AIF Corporation seeks Board review of Referee James'
order which found it must pay both permanent' partial disability
and reimburseable temporary total disability to claimant while he
is enrolled in an authorized vocational rehabilitation program.
The Referee's order is inconsistent with Charles C. Tackett, WCB
79-08040 (Order on Review, May 18, 1981).

ORDER
The Referee's order dated December 29, 1980 is reversed.
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DEE ALLEN, Claimant 
John Danner, Claimant I s Attorney .
SAIF Corp Legal, Def~nse Attorney 
Request for Review by Claimant . 

WCB 79-09150 & 79-09151 
August 12. 1981 

Reviewed by Board M.eTTLbers BarnGs and Mccallister. 

The cl"aimant seeks Board :ceview of Referee James 1 Order on Remand which affinned the Referee's order of January 31, 1980 
which affirmed the denials of aggravation. 

The Board aff irr;1s and adopts the order of the Referee. 

ORDER 

The Referee's order dated March 10, 1981 is affirmed. 

, I 

JOHN CHANDLER, Claimant· 
Jerome Bischoff, Claimant's Attorney 
R. Ray Heysell, Defense Attorney 
Request for Review by Claimant 

WCB 80-03349 & 80-03350 
August 12, 1981 

Reviewed by Board Members Barnes and Mccallister. 

The Claimant seeks Board review of Referee Braverr:,an' s 
order which granted him an award of 35%. loss of· use of the right leg and 30% unscheduled low back d~sability. Clainant 
contends he· is permanently and totally Q.isabled. 

The Board affirms and adopts the order of the Referee. 

ORDER 

?he Referee's order.dated February 19, 1981 is affirmed. 

GLEN R~ MARTIN, JR., Claimant 
Steven Yates, Claimant's Attorney 
SAIF Corp Legal, Defense Attorney 
Request for R~view bj Claimant 

WCB 80-02855 
1-\ugust 12, 1981 

Reviewed by Board Members Barnes-and McCallister: 

The claimant_ seeks Board review of those portions of Referee Baker's order denying additional compensation for t~nporary or permanent disability-arising out of claimant 1 s compensable April 21, 1977 logging accident. The Referee's order that time loss benefits previously paid be recomputed at a higher rate of earnings ·which include· claimant's regular overtime pay is not con- · tested. The issues on appeal are the extent of claimant's permanent·partial disability, conpensability of an alleged back condition and entitlement to additional periods of temporary 
total disability beriefits. · 
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DEE ALLEN, Cla mant , WCB 79-09150 & 79-09151
John Danner, Cla mant's Attorney ' August 12, 1981
SAIF Corp Legal, Defense Attorney
Request for Rev ew by Cla mant

Reviewed' by Board Members Barnes and McCallister.

The claimant seeks Board review of Referee James' Order on
Remand which affirmed the Referee’s order of January 31, 1980 
v/hich affirmed the denials of aggravation.

The Board affirms and adopts the order of the Referee.

ORDER
The Referee's order dated March 10, 1981 is affirmed.

JOHN CHANDLER, Cla mant' WCB 80-03349 & 80-03350
Jerome B schoff, Cla mant's Attorney August 12, 1981
R. Ray Heysell, Defense Attorney
Request for Rev ew by Cla mant

Reviewed by Board Members Barnes and McCallister.

The Claimant seeks Board review of Referee Braverman's
order which granted him an award of 35%. loss of use of the 
right leg and 30% unscheduled low back disability. Claimant
contends he is permanently and totally disabled..

The Board affirms and adopts the order of the Referee.

ORDER ■
The Referee's order.dated February 19, 1981 is affirmed.

9

GLEN R. MARTIN, JR., Cla mant WCB 80-02855

Steven Yates, Cla mant's Attorney August id,  y« SAIF Corp Legal, Defense Attorney
Request for Rev ew by Cla mant

Reviewed by Board Members Barnes and McCallister.'

The claimant, seeks Board review of those portions of Referee
Baker’s order denying additional compensation for temporary or
permanent disability arising out of claimant’s compensable April
21, 1977 logging accident. The Referee's order that time loss
benefits previously paid be recomputed at a higher rate of earn
ings v/hich include ' claimant' s regular overtime pay is not con
tested. The issues on appeal are the extent of claimant's per
manent' partial disability, compensability of an alleged back-
condition and entitlement to additional periods of temporary
total disability benefits.
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Referee found, as do we, that there is a failure of A 
proof of ·any neck or back condition materially caused by the 1977 U 
industrial injury and that the compensable rib fractures and re-
lated costochondral junction subluxation have no permanent dis~ 
abling effects which impair earning capacity .. Although claimant 
is severely disabled and r1ay even be unemployable, the Board 
concludes that this 46-year-old claimant's disabilities result 
from.the ~ultitude of other unrelated and noncomoertsable oroblems 

' . • .L ' . .. 

from which he suffers, including chronic obstructive pulmonary 
disease, alcoholism and hearing loss. 

The Board affirms and adopts the crder of the Referee. 

ORDER 

The Referee's order dated January 22, 1981 is affirmed. 

JOHN R. PETERSON, Claimant 
James Francesconi, Claimant's Attorney 
David Horne, Defense Attorney 
Request for Review by Employer 
Order Vacating Order of Remand 

WCB 79-09942 
August 12, 1981 

On June 25, 1981 the Board entered an Order of Remand remanding 
this case to the Referee for consideration of new evidence not ob
tainable at the time of the hearing. The parties have since stipulated 
that the employer's request to present new or additional evidence is 
withdrawn, that the Board shall retain jurisdiction to review the 
Referee's July 2, 1980 order without consideration of any additional 
evidence not originally offered before the Referee and that the parties 
shall submit new briefs for Board review without any references to 
evidence not originally offered before the Referee. 

Based upon the parties 1 stipulation, our June 25, 1981 Order of 
Re8and is vacated, the parties are instructed to submit new brlefs. 
si;:·,·u.ltaneously within 20 days and this case will then be reviewed by 
the Eoard in due course. 

IT IS SO ORDERED. 
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The Referee found, as do we, that there is a failure of
proof of 'any neck or back condition materially caused by the 1977 
industrial injury and that the compensable rib fractures and re
lated costochondral junction subluxation have no permanent, dis
abling effects which impair earning capacity.. Although claimant
is severely disabled and may even be unemployable, the Board
concludes ,that this 46-year-old,claimant's disabilities result
from the multitude of other unrelated and noncqmpensable problems
from which he suffers, including chronic obstructive pulmonary
disease, alcoholism and hearing loss.

The Board affirms and adopts the order of the Referee.

ORDER
The Referee's order dated January 22, 1981 is affirmed.

JOHN R. PETERSON, Cla mant WCB 79-09942
James Francescon , Cla mant's Attorney August 12, 1981
Dav d Horne, Defense Attorney
Request for Rev ew by Employer
Order Vacat ng Order of Remand

On June 25, 1981 the Board entered an Order of Remand remanding
this case to the Referee for consideration of new evidence not ob
tainable at the time of the hearing. The parties have since stipulated
that the employer's request to,present new or additional evidence- is
withdrawn, that the Board shall retain jurisdiction to review the
Referee's July 2, 1980 order without consideration of any additional
evidence not originally offered before the Referee and that the parties
shall submit new briefs for Board review without any references to
evidence not originally offered before the Referee.

Based upon the parties’ stipulation, our June 25, 1981 Order of
Remand is vacated, the parties are instructed to submit new briefs-
si'•■•ultaneously within 20 days and this case will then be reviewed by
the Board in due course.

IT I  O ORDERED.
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D. SWINDELL, Claimanf 
C.H. Seagraves, Claimant's Attorney 
SAIF Corp Legal, Defense Attorney 
Request for Review by SAIF 

..... ;_·,. 

'""t.llr~--· 

WCB 80-00270 
August 12, 1981 

Reviewed -by Board Members Barnes and .McCallister. 

The SAIF Cor~or~tion seeks Board review of Referee Foster's 
order ~hich a~arded ·claimant 50% permanent left leg disabilit1. 

This C?tse .involves a worker. who had sustained a previous in
jury to his left knee _in indust~i~l accidents before the-current 
claim of injury to his left knee. Until the current claim, claim
ant had not received any award for permanent left-. knee di~ability. 
The Referee applied ORS 656.222 to find that since "(t)he claimant 
has never received any award for his previous difficulties t6 his 
left knee •.. , under statute ORS 656.222, it is my interpretation 
that ~ny disability that existed to the.knee at the time of cliim
ant's [cur·rent] injury must be charged to this injury." The Ref
eree found th~t the current injury disabled claimant's knee by 
about 25%, but also found that, since claimant 1 s total leg disa-

.bility was 50% from all the injuries, the full award of 50% dis~ 
,ability. should be granted as a result of this injury. 

The Referee's ORS 656.222 analysis is mistaken. For sched
uled disability awards, ORS. 656~222 properly comes .into operatiqn 
when a claimant has already received compensation for a permanent 
disability, but suffers~ further accide~t to ·the injuted member~ 
In this case, however, ·sihce no previous awards of ~ermanent dis
ability were mad~ to cl~lciant for his left knee, this application 
of the statute is not re~uiied ct- warranted. 

Where -no previous awards of p~rman~nt aiiability were made 
for injury to a body part from previous industrial accidents, then 
all the permanent disabilitj of the body part is the result of the 
current industrial in.jury. 

ORS 656. 214 (2), dealing with sche.duled inj'uries, only- re
quires that the claim~nt receive 'permanent part~ial dis~bility .that 
results from the current. industrial injury •. We agr,ee with _the 
Referee that the current injury resulted in a• 25% permanent par-
•tial disability to claimant'.s left knee. ·we so·concl~de by appli
cation rif ORS .436-65-550(1) and OAR 436-65-555. The claim~nt.has· 
already received awards amounting to 10% permanent ctisability from 
Determination Orders dateo June 13, 1979 and. ,January s,· 1980. 
Therefore, we. allow an·additional 15% dis~bility pioctucing a total 
of 25% disability resulting from the January·23, 1979 ind0strial 
injury. · 

ORDER 

The ·Referee 1 s order dated November 12, 1980 is modified to 
provide that claimant is award~d 22.5° for 15% disability to the 
left leg. This award is in addition to th~t granted by the Deter
mination Orders dated June 13, 1979 and January 8, 1980 .. Claim
ant's attorney is allowed 25% of this" increased award over that of 
the Determination Orders as a reasonable attorney fee. This is in 
lieu of the attorney.fee granted by the Referee. 
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TERRY D. SWINDELL, Cla mant
C. H. Seagraves, Cla mant's Attorney
SAIF Corp Legal, Defense Attorney
Request for Rev ew by SAIF

WCB 80-00270
August 12, 1981

Reviewed by Board Members Barnes and-McCallister.

The  AIF Corporation seeks Board review of Referee Foster's
order which awarded claimant 50% permanent left leg disability.

This case involves a worker,
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The Referee's OR 656.222 analysis is mistaken. For sched
uled disability awards, OR 656.222 properly comes into operation
when a claimant has already received compensation for a permanent
disability, hut suffers a further accident to the injured member.
In this case, however, since no previous awards of permanent dis
ability were made to claimant for his left knee, this application
of the statute is not required or-warranted.

Where -no previous awards of permanent disability were made
for injury to a body part from previous industrial accidents, then
all the permanent disability of the body part is the result of the 
current industrial in.jury.
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OR 656.214(2), dealing with scheduled injuries, only re-
es that the claimant receive'permanent part^ial disability .that
Its from the current industrial injury.. We agr,ee with the 
ree that the current injury resulted in a 25% permanent par-
disability to claimant's left knee. We so conclude by appli-

on of OR  .436-65-550 (1) and OAR 436 -65-555 . The claimiant has 
ady received awards amounting to 10% permanent disability from
rmination Orders dated June .13, 1979 and January 8,' 1980.
efore, we allow an'additional 15% disability producing a total
5% disabi-iity resulting from the January‘23, 1979 industrial
cy. .

9

ORDER:
The Referee's order dated November 12, 1980 is, modified to

provide that claimant is awarded 22.5° for 15% disability to the
left leg. This award is in addition to that granted' by the Deter
mination Orders dated June-13, 1979 and January 8, 1980. , Claim
ant's attorney is allowed 25% of this'increased award over that of
the Determination Orders as a reasonable attorney fee. This is in
lieu of the attorney.fee granted by the Referee.
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L. TINDLE, Claimant 
Kenneth Peterson, Claimant's Attorney 
Paul L .- Roess, Defense Attorney 
Request for Review by-Claimant 

WCB 80:-06436 
August 12, 1981 

Reviewed by Boaid Members Barnes and Mccallister. 

Claimant seeks Board review of Referee Wolff's order denying 
relief-to either party and affirming the Determinatio~ Order of 
October 31, 1980 which awarded 5% unscheduled permanent partial 
disability for claimant's neck inj~ry. The is~ues raised at the 
hearing and on appeai are the extent of clai~ant's permanent 
disability~ premature closure, and penalties and attorney 1 s fees 
for the insurer's _initial improper compu½ation of -time loss· 
benefits which resulted in a delay in payment of pa~t of _the 
amounts due. ·SAIF contenas that, if any adjustment at all is 
warranted, it is entitlect·to a credit for an oveipayrnent. 

The Board affirms and fadopts the order of the Referee. 

--.. ORDER 

The- Referee's order dated January 30, 1981. 

HARRY E. BAKER, Claimant 
Steven Yates, Claimant's Attorney 
SAIF Corp Legal, Defense Attorney 
Request for Review by SAIF 

WCB 80-04867 
August 13; 1981 

Reviewed by Board Members Mccallister and Lewis. 

The SAIF Corporation seeks Board review of Referee 
Brnverman's order which gr~nted c]aim~ni an additional 20~ 
unscheduled c11 sabi 1 i ty, ·mak i nq a tot a 1 award to date of 3·0~, 
unscheduled low back disability. SAIF coniends that the award 
granted is excessive. · 

The 'Board affirms and adopts tpe order of the Referee. 

ORDER 

The Referee's order dated February 13, 1981 is affirmed. 

Claimant's attorney is awarded the sum of $300 for his 
services at this Board review, payable b~ the -SAIF Corporation. 
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WCB 80-06436
August 12, 1981

Reviewed by Board Members Barnes and McCallister.

NINA L. T.INDLE, Cla mant
Kenneth Peterson, Cla mant's Attorney
Paul L.- Roess, Defense Attorney
Request for Rev ew by Cla mant

m
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The Board affirms and adopts the order of the Referee.

ORDER

The- Referee's order dated January 30, 1981.

HARRY E. BAKER, Cla mant
Steven Yates, Cla mant's Attorney
SAIF Corp Legal, Defense Attorney
Request for Rev ew by SAIF

WCB 80-04867
August 13, 1981

Reviewed by Board Members McCallister and Lewis.

1 seeks Board iThe  AI F Co rporat
Br ave rma n' G orde r whic
un schedu led d i sa bility
un schedu led low back d
gr anted is exces si ve.

The Boa rd a ffirms and

'iew of Re fer ee
an add iti ona ] 2 Of
'ard to da te of 30? .
'ntend s th at the awa rd

er of the Re fer ee.
ORDER

The Referee's order dated February 13, 1981 is affirmed.

Claimant's attorney is awarded the sum of $300 for his
services at this Board review, payable by the - AIF Corporation m
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BESS, Claimant . 
- Todd Westmoreland, Claimant's Attorney~~.: 

SAI F Corp Leg a 1 ,. Defense Attorney 
Request for Review by Claimant 

WCB- 80-04185 
August 13·, 1981 

Reviewed by Bo~rd Members Barnes-and Lewis. 

The claimant seeks Board review of Referee James• order which 
affirmed the SAIF's denial of.April 18, 1980~ Claimant contends 
that she suffeied staphylococcal coagulase-positive infection as 
an occupational dise~se. 

The Board affirms and adopts the order of the Referee. 

ORDER 

The Referee's order dated January 30, 1981 is affirmed .. 

FLORENCE M. CLARK, Claimant 
Jan Baisch, Claimant's Attorney 
No~een Saltveit, Attorney 
Frank Moscat6, · Attorney 
Request for Review by Carrier 

WCB 80-02769 
August ·13, 1981 

Reviewed bj Board Me~bers Barnes arid Mccallister. 

The carrier, Ker.1per Insurance Company/American Motorists 
Insurance Company,· seeks Board review of Referee ~ulder's order 
which set aside its denial of responsibility and re:r1anded claimant 1 s 
occupational disease claim to it for payment of benefits as required 
by law. - Kemper contends that another carrier, Hor:ie Insurance Com
pany, should be found responsible and that claimant did not show 
good cause. for requesting a hearing !nore than 6 0 days fron the date 
of Kemper's denial. 

The Board affirms and adopts the Referee's order with the 
folio.wing ad_ditions:. 

Kemper is clearly the responsible carrier under ·the "could 
have" test of Inkley v. Forest Fiber Products Co., 288 Or 337 
(1980). 

The Board recently considered the "good cause" issue at 
length in Curtis A. "Lowden, WCB Case_ No. 79-10215 (!larch 30, 1981), 
and Cecil Black, Jr., WCB Case No.- 79-03984 (A~ril 28, 1981)~ As 

. does this ca·se, both Lowden and Black invol.ved workers· .caught in 
a·cross-fire between.two insurance carriers, neither denying 
.compensability, both claiming the other was.responsible. In. 
Lowden, the 60-day period r.an on the first denial while the claim
ant was. still ~ursuing his claim with the se6ond carrier; we- found 

-good cause for a· delaye~ request for hearing on the first ·denial. 
In Black, ·the 60-day period ran on both denials without the claim
ant taking any action; we found no good cause for a delayed request 
for hearing. 
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MARY BESS, Cla mantTodd Westmoreland, Cla mant's Attorney-'.-.
SAIF Corp LegalDefense Attorney
Request for Rev ew by Cla mant

WCB. 80-04185
August 13, 1981

Reviewed by Board Members Barnes-and Lewis.
The claimant seeks Board review of Referee James* order which

affirmed the  AIF's denial of.April 18, 1980. Claimant contends
that she suffered staphylococcal coagulase-positive infection as
an occupational disease.

The Board affirms and adopts the order of the Referee,

ORDER
The.Referee's order dated January 30, 1981 is affirmed..

FLORENCE M. CLARK, Cla mant WCB 80-02769
Jan Ba sch, Cla mant's Attorney August 13, 1981
Noreen Saltve t, Attorney
Frank Moscato, Attorney
Request for Rev ew by Carr er

Reviewed by Board Members Barnes and MicCallister.

The. carrier, Kemper Insurance Company/American Motorists
Insurance Company, seeks Board review of Referee Mulder's order
which set aside its denial of responsibility and remanded claimant's
occupational disease claim to it for payment of benefits as required
by law,- Kemper contends that another carrier. Home Insurance Com
pany , should be found responsible and that claimant did not show
good cause.for requesting a hearing more than 6 0 days from the date
of Kemper's denial.

The Board affirms and adopts the Referee's order with the
following additions

Kemper is clearly the responsible carrier under the "could
have" test of Inkley v. Forest Fiber- Products Co., 288 Or 337
(1980),

The Board recently considered the "good cause" issue at
length in Curtis A. Towden, WCB Case, No. 79-10215 (Ilarch 30, 1981),
and Cecil Black, Jr., WCB Case No.- 79-03984 (April 28 , 1981)', As
does this case, both Lowden and Black involved workers•caught in
a'cross-fire between-two insurance carriers, neither denying
.compensability, both claiming the other was.responsible. In.
Lowden, the 60-day period ran on the first denial while the claim
ant was. still pursuing his claim with the second carrier? we- found
good cause for a'delayed request for hearing on the first denial,
In Black, the 60-day period ran on both denials without the claim
ant taking any action; we found no good cause for a delayed request
for hearing,
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case is more like Lowden. Kemper's December 28, 1979 
denial suggested contacting Ho~e Insurance Company. Claimant 
did so. Home Insurance Company's March 13, 1980 denial suggested 
contacting the Workers' Compensati9n Board. Claimant did so by 
letter dated March 25, 1980 which the Hearings Division apparently 
treated as a prose requeit for hearing. Claimant's attorney 
subsequently filed a more fornal request for hearing on both 
denials Qn April 25, 1980. · 

In sum, throughout the first f9ur months of 1980 clainant 
was actively pursuing her claim by doing everything that was 
suggested by any and all carrier representatives she had cny con
tact with. This established good. cause for failing to request a 
hearing within 60 days of Kemper 1 s denial . 

. Finally, there is the question of attorney fees for claim
ant's brief on Board review.· It is unclear what interest, if any, 
claimant had in the outcome of the carriet-responsibility issue. 

· To the extent that claimant 1 s attorney devoted about one-thir~ 
of· his brief to. this issue, we will not consider it in awarding 
attorney fees. Claimant had an· obvious interest in the outcome 
of the good-cause issue. But clainant's brief on this issue con
tains a fundamental flaw in that it buiids· on the foundation of 
Sekerraestrovich v. SAIF, 280 Or 723 (1977) without any apparent 
appreciation of the significant change in that prdcedent effected 
by Brown v. EBI, 289 Or 455 (1980). In valuating efforts expended 
and results obtained, se~ OAR 438-47-010(2), we think it appropri
ate to consider to what extent a brief has aided the Board in, its 
review process. 

ORDER 

The Referee's order dated November 21, ·19so is affirmed. 
Claimant's attorney is awarded the sum of $150 as and for a reason
able attorney fee for servkes rendered in connection with this 
Board review, payable by Kemper Insurance Company. 
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This case is more like Lowden. Kemper’s December 28, 1979 
denial suggested contacting Home Insurance Company. Claimant
did so. Home Insurance Company's March 13, 1980 denial suggested
contacting the Workers' Compensation Board. Claimant did so by
letter dated March 25, 1980 which the Hearings Division apparently
treated as a pro se request for hearing. Claimant's attorney
subsequently filed a more formal request for hearing on both
denials on April 25, 1980.

In sum, throughout the first four months of 1980 claimant
was actively pursuing- her claim by doing everything that was
suggested by any and all carrier representatives she had any con
tact with. This, established good- cause for failing to request a
hearing v/ithin 60 days of Kemper's denial.

Finally, there is the question of attorney fees for claim
ant's brief on Board review. • It is unclear what interest, if any,
claimant had in the outcome of the carrier-responsibility issue.
To the extent that claimant's attorney devoted about one-third
of' his brief to.this issue, we will not consider it in awarding
attorney fees. Claimant had an obvious interest in the outcome
of the good-cause issue. But claimant's brief on this issue con
tains a fundamental flaw in that it builds- on the foundation of
 ekermestrovich v.  AIF, 280 Or 723 (1977) without any apparent
appreciation of the significant change in that precedent effected
by Brown v. EBI, 289 Or 455 (1980). In valuating efforts expended
and results obtained, see OA.R 438-47-010 (2), we think it appropri
ate to consider to what extent a brief has aided the Board in- its
review process.

ORDER

The Referee's order dated November 21, '1980 is affirmed.
Claimant's attorney is awarded the sum of $150 as and for a reason
able attorney fee for services rendered in connection v/ith this
Board review, payable by Kemper Insurance Company.,

#
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ELLIOTT, Claimant 
David Vandenberg, Jr., Claimant's Attorney 
Sri an Pocock, Defense ,Attorney ,. 1 ~~ 
Margaret Leek Leiberan, Defense Attorney 
Request for Review by Carri'er 

WCB 80-01598 & 80-04905 
August 13, 1981 

Revie~ed, by Board.Members Mccallister and Lewis. 

EBI Compahies reguest Board review of Referee I~arashi 1 s o~
der disapproving its January 23, 1980 denial of claimant's iequest 
.that his 1978. claim be, reopened, and assessing penalties ind at
_torneys fees for unreasonable refusal to pay compensation. 

The issue in this case is which of two insur~nce carriers is 
responsible for claimant's low back injury. The Referee found 
that no new injury had occurred on November 15, 1979 when the 
employer was insured, by Argona~t, but that claimant's back condi
tion is the result of his compensable June 22, 1978 injury when 
EBI was the carrier at risk. 

EBI contends that the Referee mischaracterized Dr. Scheer's 
opinion by focusing on isolated portions of hii medical analysis 
and ignoring the doctor's conclusions. ·contesting the award of 
penalties and attorney feei, EBI further argues that its denial 
cannot be classified as unreas~~able based on a medical report:· 
which was dated four months after the ~enial was issued. EBI 
contends that there was adequate r~ason, based· on n6nrnedical evi
dence available· prior to the denial, to believe t~at a new injury 
had occurred. 

Citing Calder v. Huqhes & Ladd, 23 Or App 66, 69-70 (1975), 
Argonaut contends that there is no evidence whatsoever that any
thing occurred while Argonaut was on the risk which prod11ced any~ 
thing more tha~ symptoms or which causally contributed to claim
ant's pre-existing condition. Argonaut further argues, apparently 
on EBI's behalf, that under the "Weller" rule, the claimant's wor
sened symptoms do not qualify as an aggravation absent medical 
evidence that the.underlying c~ndition has worsened. 

Claimant argues that EBI unreasonably denied the claim with
out the benefit of any medical ~vidence whatsoever about whether 
the November 19?9 incident constituted an agqravation or a _new in
jury. Claimant cogent].y argued at the heari~g that his request to 
re-open need no~ be·supported by ~roof of a worsene~ condition, or 
aggravation, since it was filed within one year of the date the 
original claim was closed. 

Claimant first injured his back on June 22, 1978 ~hile he was 
stacking lumber. Dr. ·Robert Garrison, his treating dhiropractor 
at the time, found a vertebral misalignment producing subluiations 
with probable.rterve root irritation at C7 and the sac~oiliac. 
Claimant was eventually released for work on Septimber 11, 1978 by. 
Dr. George Pedan. The·claim was closed by Determi~ation 0Jder 
dated July 3, 1979 awarding time loss only from August 10, 1978 
thr9ugh September 10, 1978. 
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PATRICK ELLIOTT, Cla mant
Dav d Vandenberg, Jr., Cla mant's Attorney
Br an Pocock, Defense Attorney
Margaret Leek Le beran, Defense Attorney
Request for Rev ew.by Carr er

WCB 80-01598 & 80-04905
August 13, 1981

Reviewed'by Board Members McCallister and Lewis.

EBI Companies request Board review of Referee Igarashi's or
der disapproving its January 23, 1980 denial of claimant's request
.that his 1978' claim be- reopened, and assessing penalties and at
torneys fees for unreasonable refusal to pay compensation.

The- issue in this case is which of two insurance carriers is
responsible for claimant's low back injury. The Referee'found
that no new injury had occurred on November 15, 1979 when the
employer was insured- by Argonaut, but that claimant's back condi
tion- is the result of his compensable June 22, 1978 injury when
EBI was the carrier at risk.

EBI contends that the Referee mischaracterized Dr.  cheer's
opinion by'focusing on isolated portions of his medical analysis
and ignoring the doctor's conclusions. "Contesting the award of
penalties and attorney fees', EBI further . argues that its denial
cannot be classified as unreasonable based on a medical report.-'
which was dated four months after the denial was issued. EBI
contends that there was adequate r.eason, based on nonmedical evi
dence available'prior. to the denial, to believe that a'new injury
had occurred.

Citing Calder v. Hughes & Ladd, 23 Or App.66, 69-70 (1975),
Argonaut contends that there is no evidence whatsoever that any
thing occurred while Argonaut was on the risk which produced any
thing more than symptoms or which causally contributed to claim
ant's pre-existing condition. Argonaut further argues, apparently
on EBI's behalf, that under the "Weller" rule, the .claimant's wor
sened symptoms do not qualify as an aggravation absent medical
evidence ■ that the underlying condition has worsened.

m

Claimant argues that EBI unreasonably denied the claim with
out the benefit of any medical evidence whatsoever about whether
the November 1979 incident constituted an aggravation or a .new in
jury, Claimant cogentJ.y argued at the hearing that his request to
re-open need not be'supported by proof of a worsened condition, or
aggravation, since it' was filed within one year .of the date the 
original claim was closed.

Claimant first injured his back on June 22, 1978 while he was
stacking lumber. Dr. Robert Garrison, his treating chiropractor
at the time, found a vertebral misalignment producing subluxations
with probable nerve root irritation at C7 and the sacrpiliac.
Claimant was eventually released for work on  eptember 11, 1978 by
Dr. George Pedan. The-claim was closed by Determination O.rder
dated July 3, 1979 awarding time loss only from August 10, 1978
through  eptember 10, 1978. ■
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December 15, 1978 Dr. Benjamin Balme reported that claim
ant was doing reasonably well until the pievious week when "his 
pain had become more severe and he had again been forced to miss 
work. At that time, Dr. Balme noted that claimant did not have 
leg pain. His impression was that claimant iuffered low hack pain 
of undetermined etiology. It was hi~ opi~ion that claimant's back 
condition was not st"ationary, yet he ventured a prediction that 
claimant would~ffer no permanent impairment from the injury. 

On December 26, 1978, claimant was again seen hy Dr. Garrison 
who had last seen him on Septemher 5, 1978. The following Janu
ary, Dr. ,Garrison declined answering questions_ regarding treatment 
since he had not ieen the tlaimant since December .. On March 27, 
1979, Dr. Pedan reported that his February 21, 1979 exam i:idicaten 
a diagnosis of "chronic low back strain syndrome." Putting claim
ant on an·exercise program, he stated his expectation that claim
ant would become symptom free. 

Claimant testified that his back continued ~o·bother him un
til a month or so before the second on-the-job incident. On No
vember 15, 1979, he apparently re~ttained the muscles_ of his lower 
back while attempting to straighten a unit of lumber as reported 
on an "801" form dated November ,21. That claim alleged severe 
low hack pain with an ~che extending into the left hip and Jeft 
sciatic area. · Attached to the claim was Dr. naie Scheer's chiro
practic report of November 21, 1971 which stated: 

"X-RAY FINDINGS: 
The following anomalies were noted: Tropism 
at the LJ/4 level; and mild sacral base defi
ciency on the right. Otherwise, all views 
were considered essentially negative exhibit
ing no evidence of recent or ancient fracture 
or gross osseous pathology. 

"DIAGNOSIS: 
Actite traumatic sprain, lumbar spine, atten
dant myofascitis and left sciatic radic~litis, 
grade II~" 

An "827" form dated November 15, 1979 and· signed by Dr. Rob
ert Garrison stated that claimant was injured on November 15, 1979 
while.banding a· unit of lumber. Dr. Garrison'i diag~o~is was lum
bar spriin and thoracic strairi, stating the date of inJury as No
vember 15, 1979 with the added notation that claimant had been 
injured on June 22, ·1979 while stacking lumber. 

on November 28, 1979 claimant signed a statement taken on 
behalf of Argonaut which described continuing b~ck problems and 
pain from the time of the initial 1978 injury until November 15, 
1979 when· he had to quit working again due to his worsened condi-
tion. 
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On December 15, 1978 Dr. Benjamin Balme reported that claim
ant was doing reasonably well until the previous week when his 
pain had become more severe and he had again been forced to miss
work. At that time, Dr. Balme noted that claimant did not have
leg pain. His impression was that claimant suffered lo back pain
of undetermined etiology. It was his opinion that claimant's back
condition was not stationary, yet he ventured a prediction that 
claimant would suffer no permanent impairment from the injury.

On December 26, 1978, claimant was again seen by Dr. Garrison
who had last seen him on  eptember 5, 1978. The following Janu
ary, Dr. -Garrison declined answering questions regarding treatment
since he had not seen the claimant since December. .On March 27,
1979, Dr. Pedan reported that his February 21,, 1979 exam indicated
a diagnosis of "chronic low back strain syndrome." Putting claim
ant on an'exercise program, he stated his expectation that claim
ant would become symptom free.

Claimant testified that his back continued to bother him un
til a month or so before the second on-the-job incident. On No
vember 15, 1979, he apparently restrained the muscles of his lower
back while attempting to straighten a unit of lumber as reported
on an "801" form dated November ‘21. That claim alleged severe
low back pain with an ache extending into the left hip and left 
sciatic area. Attached to the claim was Dr. .Dale  cheer's chiro
practic report of November 21, 1971 which stated:

"X-RAY FINDING :
The following anomalies were noted: Tropism
at the L3/4 level; and mild sacral base defi
ciency on the right. Otherwise, all views
were considered essentially negative exhibit
ing no evidence of recent or ancient fracture
or gross osseous pathology.

"DIAGNO I :
Acute traumatic sprain, lumbar spine, atten
dant myofascitis and left sciatic radiculitis,
grade II."

An "827" form dated November 15, 1979 and' signed by Dr. Rob
ert Garrison stated that claimant was injured on November 15, 19.79
while banding a' unit of lumber. Dr. Garrison's diagnosis was lum
bar sprain and thoracic strain, stating the date of injury as No
vember 15, 1979 with the added notation that claimant- had been
injured on June 22, '1979 while stacking lumber.

. On
behalf

November 28 1979 claimant signed a statement taken on
of Argonaut which described continuing back problemis and

pain from the time of the initial 1978 injury until November 15,
1979 when-he had to quit working again due to his worsened condi
tion.

m

m

m
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Dr. Scheer's January 2, 1980 status repo~t to Argonaut refer-. 
9 red only to a November 15, 1979 accident date. At that time 

claimant was experiencing marked pain in the lumbar spine with 
radiation over the r-ight sciatic distribution. Dr. Scheer 
believed the claimant presented a syndrome of an intervertebral 
disc involvement with nerve root pressure, radicular pain with 
parethesia right sciatic distribution, LS dermatone. 

After Argonaut's January 8, 1980 denial, Dr. Scheer requested 
that EBI Companies reopen their claim •. On January 15, 1980 he 
forwarded copies of his earlier reports and billinqs to EBI. 
Based upon a review of the medical and investigative evidence in 
their file, EBI denied the claim on January 23, 1980 on the ground 
that claimant had a new claim and that Argonaut was responsible~ 

Dr. Scheer's January 15, 1980 request for reopening stated: 

"This claimant has been under mv care since 
Nov. 19, 1979 for severe sympto; complaints 
resulting from a re-injury/aggravation of pre
existing injury having occurred June 22, 1978. 
The claim 0as origin~lly filed in my office · 
through Argonaut Insurance Co., however, fol
lowing investigation by Argonaut's claims ad
juster, they have denied the coverage and 
placed the responsbility onto yo~r company, 
EBI. . 

* * *· 

"In complying with Argonaut's suggestion.;. 
this letter from me will serve as a request 
that the claimant's file be re-opened ... " 

"If further information is required, please 
feel free to contact me office." 

Even though EBI had, on January 23rd, denied responsibility, 
it a~parently requested further information from Dr •. Scheer on 
March 17, 1980 to which he responded on April 8, 1980: 

"l. It is my opinion that t_he November 15, 
1979 incident was not the only etiologic fac-
tor contributing to Mr. Elliott's pain and 
symptomatology with ensuing disability from 
that date. That incident· should be considered 
an injury/traumatic aggravation of .chronic 
residuals secondary to a similar injury inci-
dent June 22, 1978. 

"2. The incident of· Nov. 15, 1979 did contri
bute to the ·claimant's preient disability as 
an injury/traumatic aggravati6n. 
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9 Dr.  cheer*s January 2, 1980 status report to Argonaut refer-,
red only to a November 15, 1979 accident date. At that time 
claimant was experiencing marked pain in the lumbar spine with'
radiation over the r-ight sciatic distribution. Dr.  cheer
believed the claimant presented a syndrome of an intervertebral
disc involvement with nerve root pressure, radicular pain with
parethesia right sciatic distribution, L5 dermatone.,-

After Argonaut's January 8, 1980 denial. Dr.  cheer requested
that EBI Companies reopen their claim.- On January 15, 1980 he
forwarded copies of his earlier reports and billings to EBI.
Based upon a review of the medical and investigative evidence in
their file, EBI denied the claim on January 23, 1980 on the ground
that claimant had a new claim and that Argonaut was responsible.-

Dr.  cheer's January 15, 1980 request for reopenfng stated:

"This claimant ha
Nov. 19, 1979 for
resulting from a
existing injury-h
The claim was ori 
through -Argonaut 
lowing investigat
juster, they have
placed the respon
EBI.

s been under my care since
severe symptom complaints
re-injury/aggravation of pre^
aving occurred June 22, 1978 
ginally filed inmy office
Insurance Co., however, fol- 
ion by Argonaut's claims ad-
denied the coverage and
ability onto your company,

★ * *

"In complying with Argonaut's suggestion...
this letter from me will serve as a request
that the claimant's file be r.e-opened. ."

"If further information is required, please
feel free to contact me office."

March 17,

m

though EBI had, on January 23rd, de nied respon
tly reques ted f-u rther.information f rom Dr. , ch
1980 to wh ich he responded on Apr il 8, 1980 :-

"1. It is my op inion that the No vember 15,
1979 incid ent wa s not the only et io log i c fac-
tor contri buting to Mr. Elliott's P ain and
symptomatology w ith ensuing disab il ity from
that date. That incident' should be con sideredan injury/trauma tic aggravation o f .chronic
residuals second ary to, a similar in jury i nc i-
dent June 22, 1978.

"2. The i nciden t of' Nov. 15, 197 9 did contri-
bute to th e claimant's present di sa bili ty as
an injury/traumatic aggravation.
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~id appreciate your sending me copies of 
the medical file regarding Mr. Elliott's June 
22; 1978 injury, particularly Dr. Balme's 
report dated Dec. 15, .1978. The history in 
Dr. Balme's report indicated Mr .. Elliott was 
experiencing back pain continuously since his 
on the job injury June 22, 1978. · The degree 
of back pain was expressed from 'reasonably 
well' to severe enough ~hat disability was 

again a factor. It is confusing to note that 
with Dr. Balme's report indicating disabling 
pa·in continuing since his June 22, 1978 injury 
and his condition not medically stationary, 

·that based on this report, Mr. Elliott's claim 
was. submitted hy you for claim closure. 
Possibly this was done because Dr. Balme had 
hopefully (sic) Mr. Elliott would spontane
ously reco~er without need of further treat
ment. ·c6ntrary to that hopeful prognosis Mr. 
Elliott did continue to have low back pain and 
discomfort.and on November 15, 1979 this con
tinuing low back pain and discomfort was trau~ 
matically aggravated by· an incident causing 
acute low back. pain with ensuing disability.~ 

Again on June 19, 1980, Dr. Scheer reported to claimant'_s 
attorney: 

" ... it is my opinion the incident occurring 
November rs, 1978, when Mr. Elliott was re
stacking a unit of boards, was a traumatic ag
gravation with ensuing exacerbation of chronic 
residuals secondary to a sprain injury to.the 
low back having occurred June 22, 1978. My 
basis for this opinion relies on the knowledce 
of the previous injury, June 22, 1978 and 
knowing that Mr. Elliott had never fully re
covered from that irijury, ~hat he did have 
periodic exacerbations from that iniury even 
severe enough to cause time Joss .. November 
15, 1979, Mr. Elliott was performing his usual 
work duties and without any speci·fic accident 
.incident havin~ occurred oth~r than the usual 
work responsibility of stacking a unit of lum
bar (sic), he experienced a sudden and disab
ling exacerbation of low back pain~ It is 
reasonable to assume.that the exncerbation of 
severe low back pain was the result of a nor
mal function occurring on an abnormal spine. 
The abnormal spine in this case is· Mr. Elli-

. ott's unstabl~ lower lumbar motor units, · 
chronic residuals of a pr~vious industrial 
injury ••• 11 
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"I did appreciate your sending me copies of
the medical file regarding Mr. Elliott's June
22, 1978 injury, particularly Dr. Balme's
report dated Dec. 15, ,1978. The history in
Dr. Balme's report indicated Mr. Elliott was
experiencing back pain continuously since his
on the job injury June 22, 1978. ' The degree
of back pain was expressed from 'reasonably
well' to severe enough that disability, was

again a factor. It is confusing to note that 
with Dr, Balme's report indicating disabling
pain continuing since his June 22, 1978 injury
and his condition not medically stationary,
that based on this report, Mr. Elliott's claim
was. submitted by you for claim closure.
Possibly this was done because Dr. Balme had
hopefully (sic) Mr, Elliott would spontane
ously recover without need of, further treat
ment. Contrary to that hopeful prognosis Mr.
Elliott did continue to have low back pain and
discomfort and on November 15, 1979 this'con
tinuing low back pain and discomfort was trau- 
matically aggravated by an incident causing
acute low back,pain with ensuing disability."

Again on June 19, 1980, Dr.  cheer reported to claimant's
attorney:

"...it is my opinion the incident occurring
November 15, 1978, when Mr. Elliott was-re
stacking a unit of boards, was a traumatic ag
gravation with ensuing exacerbation of chronic
residuals secondary to a sprain injury to,the
low back having occurred June 22, 1978. My
basis for this opinion relies on the knowledae
of the previous injury, June 22, 1978 and
knowing that Mr. Elliott had never fully re
covered from that injury, .that he did have
periodic exacerbations from that injury even 
severe enough to cause time loss.. November
15, 1979, Mr. Elliott was performing his usual
work duties and without any specific accident
•incident having occurred other than the usual
work responsibility of stacking a unit of lum
bar (sic), he experienced a sudden and disab
ling exacerbation of low back pain. It is
reasonable to assume that the exacerbation of
severe low back pain was the result of a nor
mal function occurring on an abnormal spine.
The abnormal spine in this case is Mr. Elli
ott's unstable lower lumbar motor units, 
chronic residuals of a previous industrial

.injury..."
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Referee concluded, and the Board agrees, that claimant's 
back condition is attributable to his 1978 compensable injury for 
which EBI C6mpanies is the responsible carrier. the remaining 
problem is that claimant, while c~ught in a cross-fire between. two 
carriers, was wrongfully denied time· loss compensation and the_ 
provision of medical services. ··.; \ 

Where compensability of a claim is n6f.1n diipu~e and the 
only issue is which -of two insurer's is responsible,- specific· 
action is required on the part of both insurers, as established by 
OAR 436-54-332, which became effective January 11, 1980. The 
applicable subsections are as follows: 

(3). Insurers •.• with knowledge of a situation 
as defined in subsection (2) shall expedit~ 
the processing of the claim by immediate in
vestigation, if necessary, to determine their 
responsibility and whether the cl~im i_s other
wise compensable. 

(4) Verbal and written communications between 
insurers ... involved i~ such a situ~tion shall 
be requir~d to insur~ the worker_ receives any 
comperisation benefits d~e in a timely manner. 
A copy of all medicai reports or other pertin
ent material a va 1. lable relative to the ·injury 
shall be provided the other party by tpe in~ 
surer ... 

(5) Such notice received from another in
surer .. ;shall be notice of a claim referred by 

-the· Director as provid~d by ORS 656.265(3). 

(6) Insurers ... shall jointly determine whether 
an issue exists as to·~esponsibility of an 
otherwise compens~ble claim." 

There is no evidence in the record that either of the insur
ers even attempted to. comply with their duty _to act,· as enunciated 
by t~e above rule. Instead, both carriers simply denied the 
claim. Arguably, Argonaut might not necessarily have known that 
EBI was also denying the blaim. The clear result is that claimant 
was deprived of compensation to which he was entitled. 

The Board finds that EBI .had full knowledge that a situation 
existed which required both in~urers to request the Compliance 

·� ivision tci issue a "307 11 order, but that it failed to take appro
priate action ·as required by law to insur~ tha~ the worker receive 
compensation benE;fit-s· in a timely manneL 

The Board· concludes, therefore, after de nova review, that 
assessment of penalties and attorneys fees- is appropriate in thi~ 
case, and that the Referee's order should be affirmed. 

OROFR 

The Refere£ 1 s order dated September 12, l980 is affirmed. 
Claimant's attorney is hereby awarded $500 as a reasonable 
attorney fee for legal services ~endet~d in this- appeal. 
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The Referee concludedand the Board agrees, that claimant's
back condition is attributable to his 1978 compensable injury for
which EBI Companies is- the responsible carrier. The remaining
problem is that claimant, while caught in a cross-fire between-two
carriers, was wrongfully denied time'loss compensation and the;,
provision of medical services. '"j '•

Where compensability of a claim is not in dispute and the
only issue is which -of two insurer's is responsible,- specific-
action is required on the part of both insurers, as established by'
OAR 436-54-332, which became effective January 11, 1980. The
applicable subsections are as follows:

(3) ' Insurers. . .with knov/ledge of a situation
as defined in subsection'(2) shall expedite
the processing of the claim by immediate in
vestigation, if necessary, to determine their
responsibility and whether the cla;im is other
wise compensable.

(4) Verbal and written communications between
insurers... involved in such a situation shall
be required to insure the worker, receives any
compensation benefits due in a timely manner.-
A copy of all medical reports or other pertin
ent material available relative to the injury
shall be provided the other party by the in
surer...
(5)  uch notice rece.ived from another in
surer... shall be notice of a claim referred by

■ the' Director as provided by OR 656.265(3).

(6) Insurers... shall jointly determine v\?hether
an issue exists as to'responsibility of an
otherwise compensable claim."

There is no evidence in the record that either of the insur
ers even attempted to,comply with their duty to act,' as enunciated
by the above rule. Instead, both carriers simply denied the 
claim. . Arguably, Argonaut might not necessarily have known that
EBI was also denying the claim. The clear result is that claimant
was deprived of compensation to which he was entitled. •

The Board finds that EBI had full knowledge that a situation
existed which required both insurers to request the Compliance
'Division to issue a "307" order, but that it failed to take appro
priate action'as required by law to insure that the worker, receive
compensation benefits' .in a timely manner.

The Board'concludes, therefore, after de novo review, that
assessment of penalties and attorneys fees-is appropriate in .this
case, and that the Referee's order should be affirmed.

ORDER
The Referee's order dated  eptember 12, 1980 is affirmed.

Claimant's attorney is hereby awarded $500 as a reasonable
attorney fee for legal services rendered in this appeal.
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FAUST, Claimant 
Walter Aho, Claimant's Attorney 
SAIF Cor~ Legal, Defense Attorney 
Request for Review by Claimant 

WCB 79-07609 
August 13, 1981 

Reviewed by Board Members McCallister and Lewis. 

Claimant seeks Board review of Referee St. Martin's order 
affirming th~ Deter~ination Order of November 7, 1979 which 
awarded 60% unscheduled disability as a result of injury to 
claimant's right shoulder. The Referee's order also affirmed 
SAIF's partial denial of a ciaimed arthritic condition which was 
excluded in the disability rating. 

The sole issue on appeal is the extent of clai~ant 1 s 
permanent disability, claimant contending that he is permanently 
and totally disabled. SAIF coniends that.the award should be 
reduced. 

The Board, after de nova. review, considers the Referee's 
recitation of the facts, analysis of the evidence an~ appli~able 
law, and his conclusions, to be well reasoned and accurate. The 
Board therefore affirms and adopts the Referee 1 s order in its 
entirety. 

ORDER 

The Referee's order dated January 29, 1981 is affirmed. 

PAULE. LACKIE, Claimant 
Keith Skelton, Claimant's Attorney 
Marcus Wa~d, Deferise Attorney 
Request for Review by Claimant 

WCB 79-08648 
August 13, · 1981 

Reviewed by B6ard Members McCallister and Lewis. 

Claimant seeks Board review of Referee Nichols' order which 
awarded 35% unscheduled permanent partial disability for claim
ant's loss of earning capacity based on injuries to his low back 
sustained in a compensable 1972. injury. 

On November 2, 1972 while working as a logger, claimant SliS

tained low back injuries when he jumped from his truck. Surgery 
for a herniated disc was performed in Marc~ 1973. The initial 
claim was closed hy Deteri~ination Order (lc:1t0d F~:.hruary ] , 1974, 
granting 15% unscheduled disahilit~ which was increased to 25% 
disability by Opinion and Order dated February 21, 1975. 

Following vocational rehabilitation training, claimant re
turned to work as a truck driver until January 1975 when he suf
fered another on-the-job injury, this one affecting his neck, 
upper back and left shoulder,· diagnosed as a cervical strain. A 
disputed claim settlement.was approvea in November 1975 awarding 
15% unscheduled disability to his neck following issuance of a 
11 307" order issued by the Department. Assuming the validity of 
that stipulated settlement {see j_ C. Compton Co. v. SAIF, __ Or 
App [May 18, 1981]), claimant has waived a11 · future claims 
against that employer, Owens Bros. Trucking. 
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RAYMOND FAUST, Cla mant ' WCB 79-07609
Walter Aho, Cla mant's Attorney August 13, 1981
SAIF Corp' Legal, Defense Attorney
Request for Rev ew by Cla mant

Reviewed by Board Members McCallister and Lewis.

Claimant seeks Board review of Referee  t, Martin's order
affirming the Determination Order of November 7, 1979 which
awarded 60% unscheduled disability as a result of injury to
claimant's right shoulder. The Referee's order also affirmed
 AIF's partial denial of a claimed arthritic condition which was 
excluded in the disability rating.

The sole issue on appeal is the extent of claimant's
permanent disability, claimant contending that he is permanently
and totally disabled.  AIF contends that,the award should be
reduced.

The Board, after de novo, review, considers the Referee's
recitation of the facts, analysis of the evidence and applicable
law, and his conclusions, to be well reasoned and accurate. The
Board therefore affirms and adopts the Referee's order in its
entirety.

ORDER

The Referee's order dated January 29, 1981 is affiriTiod.

PAUL E, LACKIE, Cla mant
Ke th Skelton, Cla mant's Attorney
Marcus Ward, Defense Attorney
Request for Rev ew by Cla mant

WCB 79-08648
August 13, 1981

Reviewed' by Board Members McCallister and Lewis.

Claimant seeks Board review of Referee Nichols' order which
awarded 35% unscheduled permanent partial disability for claim
ant's loss of earning capacity based on injuries to his low back
sustained in a compensable 1972 injury.

On November 2, 1972 while working as a logger, claimant sus
tained low back injuries when he jumped from his truck.  urgery
for a herniated disc was performed in March 1973. The initial
claim was closed by Determination Order dated February .1, 19/4,
granting 15% unscheduled disability which was increased to 25%
disability by Opinion and Order dated February 21, 1975.

Follow!
turned to wo
fered anothe
upper back a
disputed cla
15% unschedu
"307” order
that stipula
App ___ [May
against that

ng vocational rehabilitation training, claimant re-
rk as a truck driver until January 1975 when he suf- 
r on-the-job injury, this one affecting his neck, 
nd left shoulder, diagnosed as a cervical strain. A.
im settlement.was approved in November 1975 awarding
led disability to his neck following issuance of a
issued by the Department. Assuming the validity of
ted settlement ,(see J. C. Compton Co. v.  AIF, ___ Or
18, 1981]}, claimant has waived all'future claims
employer, Owens Bros. Trucking.
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of claimant's present physical and psychological prob
lems stern from the unrelated 1975 injury. It. is necessary, there
fore, to segregate the residual affects of both injur ie_s and limit 
our ~v~luation of the-extent of disability on the instant claim to 
problems which resuli-solely f~om ~he 1972 low back injury. 

Clafmant suffer;s what. has been a iagnosed as an intractible. 
pain syndrome, anxiety and reactive .depression as a result of the 
-combined effects of both industiial injuries. As the sole result 
6f the 1972 -injury, he suffers chronic lumbar strain with recur
rent paresthesias to the left lower extremity an~ ieft'testicle. 
He can no longer work as a loggger as the result of the 1972 in
jury. His inability to return to truck drivfng results from the 
1975 injury. 

Dr. Howard Henio~, -claim~nt 1 s tre~ting psychiatrist since 
June 1978, testified at_ length concerning claimant's problems. 
Claimant was initially referred to him for treatment by Dr. _Arlan 
Quan. He agreed with Dr. Quan 1 s s'tateJDent .that claimant's erno- . · 
tional state was such ~hat _he could not fully utilize the voca
tional oppQrtunities that could be made available to him. He also· 
agreed with Dr. Colbach 1 s statement that claimant's emotional• 
state interfered with his ability to get-golng. He did not, how~ 
ever, agree with Doctors Quan and Colbach that the psychological 
problems were not disabling. · 

Dr. Hanson. testified that claimant was not malingering when 
asked about claimant's "fixation" on the compensation sys~ern and 
his anger at the carrier, v~cational rehabilitation and the med
ic~l community. Dr. Quan had earlieL expressed·the opinion that 
claimant's -psychiatric diff{c~lties alone would not preclude his 
b~ing employed. ~ince clai~ant 1 s psychiatric difficulties are not 
an isolated factor but are combined with physical limitations and. 
an intractible pain syndrome·, the Board cdncludes that the com
bined impact of all factors must be considered. 

Following·{ssuarice of the second Determination Order on Feb
ruary 8, 1978 _but prior to the November 15, 1978-Determination 
Order here be{ng contested, the extent of.claimant's physical im
pairment as a iesult of the low-back injuri alone was rated at 21% 
of the whole man by Dr. Theodore Pasquisi. There is no medical 
eviden~e to in~icate that his impairment level had appreciably 
changed by the time of the hearing. When combined with the psy
chological problems, only p~rt of which are attributable to this 
accident, the Board finds that the claimant's overall imp~irment, 
as a result of the i972 injury, is 30% ·of the whole ·man. 

Based on the above impairment rating and in consideration of 
the claimant's age, education, •work experien6e and adaptability 
the Board· concludes that claimant is entitled to 40% of the max
imum allo~able by law for unscheduled ·permanent. parti~l disability 
as a result of his 1972 compensable injury. 

· oRDER. . 

The Refereers order dated December 17, 1980 is modified. 
Claimant is h~reby awarded 40% of the ma~imum allowable by law for 
permanent partial disability in lieu of all prior awards for his 
1972 compensable injury. Claimant's attorney is hereby granted an 
attorney fe~ equ~l to 25% of the additional award, not to exeed. 
$250. 00 •,- ,. - -161-
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 ome of claimant's present physical and psychological prob
lems stem from the unrelated 1975 injury. It, is necessary, there
fore, to segregate the residual affects of both injuries and limit
our evaluation of the extent of disability on the instant claim to
problems which result■solely from the 1972 low back injury.

Claimant suffers what has been diagnosed as an intractible
pain syndrome, anxiety and reactive depression as a result of the
•combined effects of both industrial injuries. As the sole result
of the 1972 injury, he suffers chronic lumbar strain with recur
rent paresthesias to the left lower extremity and left testicle.
He can no longer work as a loggger as the result of the 1972 in
jury. His inability to return to truck driving results from the 
1975 injury.
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. There is no medical
level had appreciably
combined with the psy-
re attributable to this
nt'.s overall impairment,
the whole man.

Based on the above impairment rating and in consideration of
the claimant's age, education,•work experience and adaptability
the Board .concludes that claimant is entitled to 40% of the max
imum allowable by law for unscheduled permanent, partial disability
as a result of his 1972 compensable injury.

'o de 

The Referee's order dated December 17, 1980 is modified.
Claimant is hereby awarded 40% of the maximum allowable by law for
permanent partial disability in lieu of all prior awards for his 
1972 compensable injury. Claimant's attorney is hereby granted an
attorney fee equal to 25% of the additional award, not to exeed
$250.00. -161-
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LANCASTER, Claimant 
Timothy Bailey, Claimant 1 s Attorney 
SAIF Corp Legal, Defense Attorney 
Request for Review by SAIF 

WCB 80-01505 & 80-05713 
August 13, 1981 

Reviewed by Board Members Barnes and Mccallister. 

The SAIF Corporation seeks Board review of Referee Mulder's 
order which sustained SAIF' s partial denial ('WCB Case l:Jo. 80-
05713) and awarded 10% unscheduled permanent partial disability 
on claimant 1 s appeal £rorn an October 10, 1979 Determination Or
der which granted time loss only (HCB Case No. 80-01505). 

The order upholding SAIF's partial denial is so obviously 
correct as to not warrant discussion, especially since claimant 
has filed no brief. 

We turn to the question of whether claimant has any per
manent disability as a result of hernias he suffered March 11, 
1979 and which were _surgically repaired. So far as the limited 
record discloses, that surgery was uneventful and successful. 
The surgeon did report that claimant had thinned fascia and 
rents in his abdominal wall which the surgeon· attributed primar
ily to the aging process. (Claimant was 6'1 at the time of the 
hearing.) 

Clairri.an t te·stified that he experiences con ti,' nuous pain in 
the abdomen and groin and, as a result, cannot lift heavy ob- 8: 
jects. The Referee could not have fully accepted this testinony 
and at the same time awarded only 10% unscheduled disability. 

But even fully accepting claimant's testimony about contin~ 
uous pain, the question of medical causation r~mains. Nothing 
in the sparse record links cl~imant's pain to his repaired her
nia condition. Claimant's doctor instead implied that advanced 
age was the more lik~ly cause of any physical impairment claim
ant experienced. There is no proof of permanent physical inpair
ment c~used by claimant 1 s compensable condition. The Referee thus 
erred in granting a permanent partial disability award. 

ORDER 

The Ref erec' c_, order in WCB Cose No. 8 0-0 5 713 upholdi.nsJ 
SAU' 1 s partial denial is affirmed; the Referee's order in WCI3 
Case No. 80-01505 is reversed and the Determination Order dated 
October 10, 1979 is reinstated. 
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FLOYD LANCASTER, Cla mant
T mothy Ba ley, Cla mant's Attorney
SAIF Corp Legal, Defense Attorney
Request for Rev ew by SAIF

WCB 80-01505 & 80-05713
August 13, 1981 m

■ Reviewed by Board Members Barnes and McCallister.

The  AIF Corporation seeks Board review of Referee Mulder's
order which sustained  AIF's partial denial (V7CB Case No. 80- 
05713) and awarded 10.% unscheduled permanent partial disability
on claimant's appeal 'from an October 10, 1979 Determination Or
der which granted time loss only (WCB Case No. 80-01505).

The order upholding  AIF's partial denial is so obviously
correct as to not v/arrant discussion, especially since claimant
has filed no brief.

We turn to the question of whether claimant has any per
manent disability as a result of hernias he suffered March 11,
1979 and which were surgically repaired.  o far as the limited
record discloses, that surgery was'uneventful and successful.
The surgeon did report that claimant had thinned fascia and
rents in his abdominal wall which the surgeon'attributed primar
ily to the aging process. (Claimant was 64 at the time of the
hearing,)

Claimant testified that he experiences continuous pain in
the abdomen and groin and, as a result, cannot lift heavy ob
jects. The Referee could not have fully accepted this testimony
and at the same time awarded only 10% unscheduled disability.

But even fully accepting claimant’s testimony about contin
uous pain, the question of medical causation remains. Nothing
in .the sparse record links claimant's pain to his repaired her
nia condition. Claimant's doctor instead implied that advanced
age was the more likely cause of any physical impairment claim
ant experienced. There is no proof of permanent physical impair
ment c'aused by claimant's compensable condition. The Referee thus
erred in granting a permanent partial disability award.

ORDER

m

The Referee's order in VJCB Case Mo. 80-05713 u])holding
 AIF's partial denial is affirmed; the Referee's order in V7CB
Case No. 80-01505 is reversed and the Determination Order dated
October 10, 1979 is reinstated.

#
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OLIVE E. LANGSTON, Claimant. 
W. D. Bates, Jr., Claimant 1 s Attorney 
Marshall Cheney, Defense Attorney 
Request for Review by Claima~t 

.. . . ... 

WCB 80-04325 
August 13, 1981 

Reviewed by Board Members McCallister and Lewis~ 

The claimant s~eks Board review of Referee Peterson's order· 
which found claimant was not temporarily working in California 
incidental to Oregon employment at the time of iniury and does not 
fall within the provisions of ORS 656.126(1) or ORS 656.004(20) 
not ·a 11 subject worker, 11 and denied relief . 

. The Board affirms and adopts the order of the Referee. 

ORDER 

The Referee's order dated February 27, 1981 is affirmed. 

MELVIN H. LINDSEY, Claimant 
David Cuniff, Claimant 1 s Attorney 
SAIF Corp Legal, Defense Attorney 
Reque~t for Review by Claimant 

WCB 80-02601 
August 13, 1981 

Revi~wed by Board Members McCallister and Lewis. 

Claimant seeks Board review of Referee Knapp's order denying 
temporary total disability benefits from October 5, 1979 through. 
December 20, 1979 and after March 21, 1980. 

The sole issue on appeal is claimant's entitlement to time 
loss benefits claimed as a result of a compensable leg injury. 

Claimant, a. 50 year old heavy equipment operator, injured his 
left l~g when it was pinned by the foot brake on a roaa roller, 
resulting in muscle strain, pain and swelling. The accident oc
curred on.Thursday, August 30, 1979. Due to the Labor Day week
end,.clairnant was not to work again until September 4, 1979. Be 
did not immediately consult a doctor. The following Thursday, 
claim~nt went to a hospital emergency room where he saw Dr. E. R. 
Mack who prescribed medication, crutches and heat treatments and 
advised claimant to elevate his foot. 

Dr. Charles L. Schroff, claimant's family physician, examined 
him the following day and diagnose~ ~c11te muscle pull. with d~ep 
internal hemorrhage. He advised claimant to apply heat, elevate 
his foot and. to stay off work until the swelling subsided. Claim
ant continued to work, however, until October 5, 1979. Claimant 
t~stified that because much of his work involved sittingi he had 
att~rnpted to continue working but finally wa~ forc~d to quit be-
cause 0£ continued p~in. · 

Because claimant did not actually miss work when he was auth
orized by his doctor to do so, SATF apparently processed the claim 
as ·a non-disabling injury. It now contends that the claimant 
stopped working on October 5 due to a general lay-off rather than 
as a result of disabling pain as claimant alleges. 
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OLIVE E. LANGSTON, Cla mant.
W. D. Bates, Jr., Cla mant's Attorney
Marshall Cheney, Defense Attorney
Request for Rev ew by Cla mant

WCB 80-04325
August 13, 1981

Reviewed by Board Members McCallister and Lewis.

The claimant seeks Board review of Referee Peterson's order'
which found claimant was not temporarily working in California
incidental to Oregon employment at the time of injury and does not
fall within the provisions of OR 656.126(1) or OR 656.004(20)
not ’a "subject worker," and denied relief.

.The Board affirms and adopts the order of the Referee.

ORDER

The Referee's order dated February 27, 1981 is affirmed.

MELVIN H. LINDSEY, Cla mant
Dav d Cun ff, Cla mant's Attorney
SAIF Corp Legal, Defense Attorney
Request for Rev ew by Cla mant

WCB 80-02601
August 13, 1981

Reviewed by Board Members McCallister and Lewis.

Claimant seeks Board review of Referee Knapp's order denying
temporary total disability benefits from October 5, 1979 through .
December 20, 1979 and after March 21, 1980.

The sole issue on appeal is claimant's entitlement to time
loss benefits claimed as a result of a compensable leg injury.

Claimant, a.50 year old heavy equipment operator, injured his 
left leg when it was pinned by the foot brake on a road roller,
resulting in muscle strain, pain and swelling. . The accident oc
curred on,Thursday, August 30, 1979. Due to the Labor Day week
end, claimant was not to work again until  eptember 4, 1979. He
did not imimediately consult a doctor. The following Thursday,
claimant went to a hospital emergency room where he saw Dr. E. R.
Mack who prescribed medication, crutches and heat treatments and
advised claimant to elevate his foot.

Dr. Charles L.  chroff, claimant's family physician, examined
him the following day and diagnosed acute muscle pull with deep
internal hemorrhage. He advised claimant to apply heat, elevate
his foot and,to stay off work until the swelling subsided. Claim
ant continued to work, however, until October 5, 1979. Claimant
testified that because much of his work involved sitting, he had 
attempted to continue working but finally was forced to quit be
cause of continued pain.

Because claimant did not actually miss v/ork when he was auth
orized by his doctor to do so,  ATF apparently processed the claim
as a non-disabling injury. It now contends that the claimant
stopped working on October 5 due to a general lay-off rather than
as a result of disabling pain as claimant alleges.
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Schroff's reports show that he was awar,2 that claimant 
had continued working, even though time loss had been a1ithor1zed fj 
at the time of his first examination on September 7. The Referee 
'interpreted Dr. Schroff's October 18,· 1979 report as a'rel~ase for 
regular work without limitations. It would appear, however, that 
Dr. Schroff was aware that claimant had restricted his activities 
at work when he reported: 

"! subsequently treated this patient with some 
anti-inflammatory medication and again saw him 
on October 16,. 1979. · At t~at time he com
plained of continuing pain 6( the extremity 
with disability fro~ doing any continual or 
heavy work. Examination revealed considerable 
improvement of ·both the edema and the indur
ation. THere·was curr~ntly no redness. Al
though he has not returned to· complete recu
peration I advised that he might continue work 
particularly.at light activity or restricted· 
activity. Because of the continuing in<lµra~ 
tion of a portion of his calf he was referred 
for a two week course· of some physiotherapy. 

"It would be my fe~ling that he should make 
eventual complete recuperation from this in
j U ry • II 

Dr. Schroff's November 19, 1979 report attempts to clarify the 
time loss ques~ion: 

ur sa~ this man first on September 7, 1979 for 
injury to his left leg which he alleged occur
red August 30, 1979. I found moderate swel
ling a~d tenderness which i_diagnosed as mus
cular strain with possible phlebitis. I ad
vised heat, elevation and restriction from 
work u~til the sweiling improved. However, I 
understand Mr. Lindsey continued voluntarily 
to work. 

11 1 next saw him October 2, 1979. - The leg was 
improving. He was continuing to work, and ·1 
did not indicate he ao otherwise. 
"The ~ext visit was October 16, 1979. There 
was continued improvement and no sign of 
active phlebitis. -Mr~ Lindsey indicated dis
couragement.at his progress and thought he 
shbuld not work. I told him I believed he 
could continue at restricted activity ... (He 
stated then his regular job entaile~ ~peration• 
of heavy equipmen~ requiring full use of bot~ 
extremities. This is why I suggested 're
stricted activity.') 
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Dr.  chroff's reports show that he was aware that claimant
had continued working, even though time loss had been authorized
at the time of his first examination on  eptember 7. The Referee
‘interpreted Dr.  chroff's October 18,-1979 report as a release for
regular work without limitations. It would appear, however, that
Dr.  chroff was aware that claimant had restricted his activities
at work when he reported:

"I subsequently treated this patient with some 
anti-inflammatory medication and again saw him 
on October 16,. 1979. ' At that time he com
plained of continuing pain of, the extremity
with disability from doing any continual or
heavy work. Examination revealed considerable
improvement of both the edema and the indur
ation. There was currently no redness. Al
though he has not returned to complete recu
peration I advised that he might continue work
particularly■at light activity or restricted'
activity. Because of the continuing indura
tion of a portion of his calf he was referred
for a two week course of some physiotherapy.

"It would be my feeling that he should make
eventual complete recuperation from this in
jury."

Dr.  chroff's November 19, 1979 report attempts to clarify the
time loss question;

"I saw. this man first on  eptember 7, 1979 for
injury to his left leg which he alleged occur
red August 30, 1979. I found moderate swel
ling and tenderness which I.diagnosed as mus
cular strain with possible phlebitis. I ad
vised heat, elevation and restriction from
work until the swelling improved. Hov/ever, I
understand Mr. Lindsey continued voluntarily
to work.

"I next saw him October 2, 1979. The leg was
improving. He was continuing to work, and I
did not indicate he do otherwise.
"The next visit was October 16, 1979. There
was continued improvement and no sign of
active phlebitis. Mr. Lindsey indicated dis
couragement at his progress and thought he
should not work. I told him I believed he
could continue at restricted activity...(He
stated then his regular job entaile.d operation-
of heavy equipment' requiring full use of both
extremities. This is why I suggested 're
stricted activity.')
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"At last visit·on November•·s bhe calf area was 
s_till a little swollen c_ompared to the right 
but was-continuing to improve; pretfy much as
I had expected. He still indicated he-could 
not work, ·but I told him I again felt he was 
not ·incapacitated and should be able to do 
many job activities.-" 

Clearly, as of October 16,. 1979, claimant was not released for his 
regular work as a heavy equipment op~rator. Although .Dr. _ 
Schroff's assessme~t of claimant'i ability to work as of November 
5th is somewhat ambiguous, the Board has- trye impression that the 
doctor believed clai~ant was no lontjei incapacitated as of .tha~ 
date and couta _return to his regular work. 

. . 

It would ippear that Dr. Schroff attempted to make a legal 
deterrninatiori based on the facts before him in his final comments 
in his November· 19 r·eport, to the effect that he "did not find· 
sufficient evidence to warrant job loss" during October and ~o~iem
ber.· 

Where thet~ has been a gener~l lay-off due tb the unav~ila
bility of~ type of work--whether regular or restricted--we must 
give particular attention to the work limitations imposed by 
claimant's treating physicians. We interpret Dr. Schroff's re
ports to mean that· claimant was. released for· limited w.ork only 
until November 5, 1979. 

Dr. Richard: Semon beqan treating cl~imaht on December 21 at 
which ti~e- he authorize~ time loss. in reviewing Dr. Schroff's 
reports, Dr.. Semon_ als_o interpreted them- to mean only that claim
an~ had been released for restricted work activity. Dr. Semen's 
February 13, 1980 chart notes contain the follqwing comment: . . - . . . 

"There.is~ discrepancy on when the.patient 
has·been .out of·~ork. ·Hi~ time lpss started 
October 8, 1979 and-I think that .this is_ap-

. t II propr1a e ..• 

Dr. Semori believed, as late as February i9, 1980, that claimant's 
work activities should be restricted and should not entail the use 
of heavy equipment which required the full use of both lower ex
tremities and could endanger claimant or others around him. Not 
until March 21, 1980 was tlaimant released by Dr. Semon to ret~rn 
to his regular work as a roller operator. 

Claimant testified that he stopped working on October 5 due 
to continued pain rather than due to the qeneral lay-off at his 
job. He testified that ~lthough he had c~ecked with his employer 
some 15 times about •1imited work, no restricted work was avail~ 
able. In this 6ase, time loss benefits were not paid until Decem
ber 21, 1979 when authorized by Dr. Semon. 
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'"At 'last visit'oa November:-5 the calf area was
still a little swollen compared to the right
but was continuing to improve/ pretty much as •
I had expected. He still indicated he could,
not work/ 'but I told him I again felt he was 
not 'incapacitated and should be able to do 
many job activities."

Clearly, as of October 16, 1979/ claimant was not released for his
regular work as a heavy equipment operator. Although.Dr.
 chroff's assessment of claimant's ability to work as of November
5th is somewhat ambiguous, the Board has-the impression that the
doctor believed claimant was no longer: incapacitated as of that 
date and could return to his regular work.

It would appear that Dr.  chroff attempted to make a legal
determination based on the facts before him in his final comments
in his November 19 report, to the effect that he "did not find'
sufficient evidence to warrant-job loss" during October and Novem
ber.-

Where ther'e has been a general lay-off due to the unavaila
bility of any type of work--whether regular or restricted--we must
give particular attention to the work limitations imposed by
claimant's treating physicians. We interpret Dr.  chroff's re
ports to mean that claimant was released for limited work only
until November 5, 1979,

Dr. Richard'  emon began treating claimant on December 21 at
which time he authorized time loss. In reviewing Dr.  chroff's
reports, Dr-.  emon also interpreted them to mean only that claim
ant had been released for restricted work activity. Dr.  emon's
February 13, 1980 chart notes contain the following comment:

"There.is a discrepancy on when the,patient
has been out of work. His time loss started
October 8, 1979 and I think that this is ap
propriate. . . "

Dr.  emon' believed, as late as February 19, 1980, that claimant's
work activities should be restricted and should not entail the use
of heavy equipment which required the full use of both lower ex
tremities and could endanger claimant or others around him. Not
until March 21, 1980 was claimant released by Dr.  emon to return
to his regular work as a roller operator.

Claimant testified that he stopped working on October 5 due
to continued pain rather than due to the general lay-off at his
job. He testified that although he had checked with his employer
some 15 times about 'limited work, no restricted work was avail
able. In this case, time loss benefits v;ere not paid until Decem
ber 21', 1979 when authorized by Dr.  emon.
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was not submitted f~r closure and evaluation by the 
Evaluation Division. There is no evidence that claimant was ever 
declared medically stationary. 

ORS 656.268{2) provides: 

" ..• If the attending physician has not ap
proved ·the worker's return to his regular 
employment, the corporation ..• must continue to 
make temporary total disability payments until 
termination of such:payments is authorized 
following examination of tne medical r~?orts 
submitted to the Evaluation Division under 
this section." 

Here, despite Dr. Schroff's attempt at making a legal deter
mination, the fact remains that he did not release claimant for 
full work activities until November s,· 1979 when he told claimant 
he should be able to do many job activities and was not, in the 
doctor's opinion, then incapacitated. 

The Board concludes that claimant is entitled to temporary 
total disability benefits f~orn September 7, 1979 thrbugh November 
5, 1979, less time worked, but that he is not entitled to benefits 
after March 21, 1980 when he was released to ret~rn to his job as· 
a rolter operator by Dr. Semon.· 

ORDER 

The Referee 1 s order dated September 8, 1980 is modified. 
Claimant is hereby awarded temporary total disability benefits 
from Oc;tober 6, 1979 through November 5, 1979 as a result of leg 
injuries sustained on August 30, 1979. The Referee 1 s denial of 
time loss benefits after March 21, 1980 is affirmed. 

Claimani's attorney is hereby awarded an attorney fee for 
services r2ndered equal to 25% of the additional compensation 
hereby granted. 
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‘The claim was not submitted for closure and evaluation by the 
Evaluation Division. There is no evidence that claimant was ever
declared medically stationary.

OR 656.268(2) provides:

"...If the attending physician has not ap
proved the worker’s return to his regular
employment^ the corporation...must continue to
make temporary total disability payments until
termination of suchpayments is authorized
following examination of the medical reports
submitted to the Evaluation Division under'
this section. "

Here, despite Dr.  chroff's attempt at making a legal deter
mination, the fact remains that he did not release claimant for
full work activities until November 5,' 1979 when he told claimant
he should be able to do many job activities and was not, in the
doctor's opinion, then incapacitated.

The Board conclucJes that claimant is entitled to temporary
total disability benefits from  eptember 7, 1979 through November
5, 1979, less time worked, but that he is not entitled to benefits
after March 21, 1980 when he was released to return to his job as-
a roller operator by Dr.  emon.

ORDER

• The Referee's order dated  eptember 8, 1980 is modified.
Claimant is hereby awarded temporary total disability benefits, 
from Oc;tober 6, 1979 through November 5, 1979 as a result of leg
injuries sustained on August 30, 1979. The Referee's denial of
time loss benefits after March 21, 198.0 is affirmed.

Claimant's attorney,is hereby awarded an attorney fee for
services rendered equal to 25% of the additional compensation
hereby granted.

#

#
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JOY MALONE, Claimant 
Jerome Bischoff, Claimant's Attorney 
SAIF Corp Legal, Defense Attorney 
Request for Re~i~w by ~AIF 

WCB 80-00278 
August 13, 1981 

_Reviewed by ·Board Members Barnes and Lewis. 

_The SAIF c·orporation seeks Board review of Referee- nichols 1 

order which re6anded claimant's claiM tb it for acceptance and 
paymen-;_: of compensation to wnic~ claimant is entitled. 

The Board affitms and adopts the order of ~he ~eferee. 

ORDER 

The Referee's order dated-October 23, 1980 is affirCTed. 

Clai~ant's attorney .is awarded $75 as a reasonable attorney 
fee for services rendered on Board re.view, said services being· 
the filing of a one-page brief without citation to _the record, 
statutes or case law: said fee payable by the SAIF Corporation. 

ZELDA B. MOONEY, Clafmant 
· Michael• Wi.lliams, Clai.mant's Attorney. 

Ridgway Foley, Defense·Attorn~y 
-Request for Review by Claimant 

.WCB 79-03594 
August-13, 1981 

ReViewed by B~ard Members Mccallister and Lewis. 

Claimani seeks·~oaia revie~ of referee Fost~r•s order which 
affirmea··the carrier's deni.al of her _claim for spastic dysphonia. 

After de novo review, the B0ard affirms the conclusion 
reached by the Refere~. ·Under the rationale of James v. SAIF, 290 
Or 343 (1981)., claimant has f~iled to prove that her claim is 
compensable. · 

ORDER 

The Ref~ree's order dated-January 28, 1981 is· affirmed. 
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Reviewed by Board Members Barnes and Lewis.

The  AIF Corporation seeks Board review of Referee-l^ichols ’
order v/hich remanded claimant's claim to it for acceptance and
payment of compensation to v/hich claimant is entitled.

The Board affirms and adopts the order of the Referee.

ORDER

The Referee's order dated-October 23, 1980 is affirmed.

Claimant's attorney -is awarded $75 as a reasonable attorney
fee for services rendered on Board review, said services beincj'
the filing of a one-page brief without citation to the record,
statutes or case law; said fee payable by the  AIF Corporation.

JOY MALONE, Cla mant , WCB 80-00278
Jerome B schoff, Cla mant's Attorney August 13, 1981
SAIF Corp Legal, Defense Attorney
Request for Rev ew by SAIF

m

ZELDA B. MOONEY, Cla mant
M chael W ll ams, Cla mant's Attorney
R dgway Foley, Defense Attorney
Request for Rev ew by Cla mant

WCB 79-03594
August 13, 1981

Reviewed by Board Members McCallister and Lewis.

Claimant seeks Board review of referee Foster's order which
affirmed the carrier's denial of her claim for spastic dysphonia.

After de novo review, the Board affirms the conclusion
reached by the Referee. Under the rationale of James v.  AIF, 290
Or 343 (1981)., claimant has failed to prove that her claim is
compensable.

ORDER
The Referee's order dated•January 28, 1981 is affirmed.
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MOYER, Claimant 
Evohl Malagon, Claimant 1 s Attorney 
Paul Roess, Defense Attorney 
Request for Review by SAIF 

WCB 80-02762 
August 13, 1981 

Reviewed by Board Members Mccallister and Lewis. 

The SAIF Corporation seeks Board review ~f that portion of 
Referee Johnson's Order which remanded claimant's claim to it for 
acceptance and payment of compensation as required by law. 

The Board-affirms and adopts the order of the Referee. 

ORDER 

The Referee 1 s order dated February 27, 1981, is affirmed. 

Clairnant 1 s attorney is awarded the sun of S250 for his 
services at Board re~iew, payable by· the SAIF Corporation. 

JAMES S. REYNOLDS, Claimant 
Robert Thorbeck, Claimant's Attorney 
SAIF Corp Legal, Deferise Attorney 
Request for Review by SAIF · 

WCB 80-05949 
August 13, 1981 

Reviewed by Board Members McCallister and Lewis. 

The SAIF Corporation seeks- Board review of Referee 
Braverman's order which remanded claimant's claim for his 
asthmatic condition to SAIF for accep~ance and payment of benefits 
as due. · · 

The Board affitms and adopts the order of the Referee. 

ORDER 

The Referee's order dated February 5, 1981 is affirmed. 

Claimant's attorney is awarded the sum of $500 for his 
services at this Board. re~iew, payable by the SAIF Coiporation. 

-168-

-MIKE MOYER, Cla mant
Evohl Malagon, Cla mant's Attorney
Paul Roess, Defense Attorney
Request for Rev ew by SAIF

WCB 80-02762
August 13, 1981

Reviewed by Board Members McCallister and Lewis.
• ,The  AIF Corporation seeks' Board review of that portion of

Referee Johnson's Order which remanded claimant’s claim to it for
acceptance and payment of compensation as required by lav;.

The Board■affirms and adopts the order of the Referee.

ORDER
The Referee’s order dated February 21, 1981, is affirmed.

Claimant's attorney is awarded the sun of $250 for his
services at Board review, payable by- the  AIF Corporation.

JAMES S. REYNOLDS, Cla mant WCB 80-05949
Robert Thorbeck, Cla mant's Attorney August 13, 1981
SAIF Corp Legal, Defense Attorney
Request,for Rev ew by SAIF

Reviewed by Board Members McCallister and Lewis.

The  AIF Corporation seeks Board review of Referee
Braverman's order which remanded claimant’s claim for his
asthmatic condition to  AIF for acceptance and payment of benefits
as due.

The Board affirms and adopts the order of the Referee.

ORDER
The Referee's order dated February 5, 1981 is affirmed.

Claimant's attorney is awarded the sum of $500 for his 
services at this Board, review, payable by the  AIF Corporation.
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JOAN SHOCKLEY, Claimant 
James Bernstein, Cl~irnant 1 s Attorney 
SAIF Corp Legal, Defense Attorney 
Request for Review by SAIF 

WCB 80-01070 
August 13, 1981 

Reviewed by B�ard Members Barnes and Mccallister. 

The SAIF Corporation seeks Board review of Referee James' 
order which found· claimant's unknown condition c_onpensable. We 
reverse. 

Claimant was employed as a bartender. Her duties involved 
moving canisters of soft drinks tha-t she estimated weighed about 
80 pounds .. SAIF concedes that while.at work on N~y 19, 1979 
shortly after moving and lifting a soft drink cannister, claim-:
ant experienced chest pain and passed out. The· question is_ 
whether claimant has sustained the burden of proving a compen
sable condition caused by her work. 

Withih the next few days after the ~ay 19, 1979 incident 
· claimant we_nt to three different hospitals with reports of chest 
pain. In_July she ~erit to a fourth hospitil. None.of these 

· hospital visits produced any specific diagnosis or documentation 
of any possible work connection. 

In October 1979, five months after the May ~ncident, 
clai~ant began being treated by Dr. Leveque, an osteopath. • Dr. 
Leveque has made a variety of diagnoses: Torn intraco~tal mus
cle, a pinched nervi in the thoracic area, and a dorsal spine 
problem .. or·. Leveque see~s to place most emphasis on the· dorsal 
spine problem diagnosis, which we find to bE1 an inplausable,ex..,. 
planation-for claimant's- chest pairi which sh~··has constantly 
identified as being at the sternlll':1: levei; 

Dr. Browri; an M.D., :found no evidence of a pinched nerve 
in the thoracic area -and no evidence of dorsal spine damage. 
He found no .indication of any neurological disease or any 
seizure disorder. Dr. Brown's.diagnosis was syncope by his
tory which, in his opinion, was not job-related because claim
ant had syncopal episodes at other t~mes than on the job. 

We find Dr. Brown•~ opinion more persuasive than Dr. Leveque's 
opinion. Dr. Leveque seems to constantly and rather .expediently 
change his diagnosis to fit the circumstances. He ultimately 
arrives at a dorsal spine theory to explain c~est pain at the 
sternun level for which he offers no explanation and which, in 
the absence of any such-explanation, makes little sense. 

We do not doubt that claimant experienced chest pain and 
passed out ai work ·as SAIF has c6nceded. But there is no cogent 
diagnosis of claimant's medical condition and no·evidence that 
causally links claimant's nedical condition, whatever it is,· to 
her work as a barf~nd~r. Claimant has failed to prove·a work 
connected injury or disease. 

ORDER 

The Referee 1 s order dated December 3, 1980 is reversed. 
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JOAN SHOCKLEY, Cla mant WCB 80-01070
James Bernste n, Cla mant's Attorney August 13, 1981
SAIF Corp Legal, Defense Attorney
Request for Rev ew by SAIF

Reviewed by Board Members Barnes and McCallister.

The  AIF Corporation seeks Board review of Referee James'
order which found'claimant's unknown condition compensable. We
reverse.

Claimant was employed as a bartender. Her duties .involved
moving canisters of soft drinks that she estimated weighed about
80 pounds. . AIF concedes that while,at work on May 19, 1979
shortly after moving and lifting a soft drink cannister, claim
ant experienced chest pain and passed out. The- question is.
whether claimant has sustained the burden of proving a compen
sable condition caused by her work.

VJithi'n the next few days after the May 19, 1979 incident
claimant went to three different hospitals with reports of chest
pain. In July she went to a fourth hospital. None of these
hospital visits produced any specific diagnosis or documentation
of any possible work connection.

In October 1979, five months after the May incident,
claimant began being treated by Dr. Leveque, an osteopath. Dr.
Leveque has made a variety of diagnoses: Torn infracostal mus
cle, a pinched nerve in the thoracic area, and a dorsal spine
problem. Dr. Leveque seems to place most emphasis on the dorsal
spine problem diagnosis, which we find to be an inplausable■ex
planation • for claimant's- chest pain which shehas constantly
identified as being at the sternum level.

Dr. Brown, an M.D., found no evidence of a pinched nerve
in the thoracic area-and no evidence of dorsal spine damage.
He found no indication of any neurological disease or any
seizure disorder. Dr, Brown's. diagnosis was syncope by his
tory which, in his opinion, was not job-related because claim
ant had syncopal episodes at other times than on the job.

We find Dr, Brown's opinion more persuasive than Dr. Leveque's
opinion. Dr. Leveque seems to constantly and rather expediently
change his diagnosis to fit the circumstances. He ultimately
arrives at a dorsal spine theory to explain chest pain at the
sternum level for which he offers no explanation and which, in 
the absence of any such explanation, makes little sense.

We do- not doubt that claimant experienced chest pain and
passed out at work as  AIF has conceded. But there is no cogent
diagnosis of claimant's medical condition and no evidence that
causally links claimant's medical condition, whatever it is, to
her v;ork as a bartender. Claimant has failed to prove a work
connected injury or disease. •

ORDER
The Referee's order dated December 3, 1980 is reversed.
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SHUMAKER, Claimant 
Nick Zafiratos,:Claima~t•s Attorney 
Jerry McCall i ster, Defe_nse Attorney 
Request for Review by SAIF · 

WCB 80-04961 
August ~3 ,. 1981 

Reviewed by Bo~rd Members Barnes and Lewis. 

The SAIF Corporation seeks Board review of Referee Braver~ 
man's order which awarded claimant an additional 15% permanent 
partial disability, unscheduled, to his lower back, _being~ 
total of 40% unscheduled disabil~ty. SAIF contends this award 
is excessive. 

The Board affirms and adopts the order of the Referee. 

ORDER 

The Referee's order dated November 13, 1980 is affirmed. 

Claimant's attorney is awarded the sum of $250.as reason
able attorney fees for servi6es at this Board review, payable 
by the SAIF Coiporation. 

CHARLES VANLANDINGHAM, Claimant 
Douglas Green, Claimant's Attorney 
Ronald Atwood~ Defense Attorney 
Request for Review by Claimant 

. " 

WCB 80-04652 
August 13. 1981 

Reviewed by Board Members Barnes and Lewis. 

The claimant seeks Board review of Referee Pferdner's order 
which upheld a denial of medical treatment for claimant's right 
~h6ulder cbndition and a separate denial of ~n aggravation claim. 

We disagree with the Referee on claimant's entitlement to 
treatment for his riqht shoulder condition. In December 1975, 
contemporaneous with-claimant's original injury, Dr. Rarey re
ported acute cervic~l, dors~l and lumbar·sprain with pain into th~ 
upper extremities. January 19, June 28, August 7 and October 19, 
1976 medical progress reports note the injury and treatment· to in
volve claimant's mid and low back, neck and shoul~ers. It thus 
seems obvious that claimant's shoulders were involved .in his orig
inal injury and were treated during the first year thereafter. 
Presumably the carrier has had no problem with paying for this 
shoulder treatment. W~ cannot understand why the carrier now 
tries to draw a line that excludes claimant·'s right shoulder as a 
compensable consequeDce of his 1975 injury. 

We agree with ·and adopt those portions of the Referee's order 
which upheld the denial of claimant's aggravation claim. 
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JACK SHUMAKER, Cla mant WCB 80-04961
N ck Zaf ratos, Cla mant's Attorney August 13,. 1981
Jerry McCall ster, Defense Attorney
Request for Rev ew by SAIF

Reviewed by Board Members Barnes and Lewis.

The  AIF Corporation seeks Board review of Referee Braver
man's order which awarded claimant an additional 15% permanent
partial disability, unscheduled, to his lower back, being a
total of 40% unscheduled disability.  AIF contends this award
is excessive.

The Board affirms and adopts the order of the Referee.

ORDER

The Referee's order dated November 13, 1980 is affirmed.

Claimant's attorney is awarded the sum of $250. as reason
able attorney fees for services at this Board review, payable
by the  AIF Corporation.

#

CHARLES VANLANDINGHAM, Cla mant WCB 80-04652
Douglas Green, Cla mant's Attorney August 13, 1981
Ronald Atwood, Defense Attorney
Request for Rev ew by Cla mant

Reviewed by Board Members Barnes and Lewis.

The claimant seeks Board review of Referee Pferdner's order
which upheld a denial of medical treatment for claimant's right
shoulder condition and a separate denial of an aggravation claim.

We disagree with the Referee on claimant's entitlement to
treatment for his right shoulder condition. In December 1975,
contemporaneous with claimant's original injury, Dr. Rarey re
ported acute cervical, dorsal and lumbar'sprain with pain into the
upper extremities. January 19, June 28, August 7 and October 19,
1976 medical progress reports note the injury and treatment to in
volve claimant's mid and low back, neck and shoulders. It thus 
seems obvious that claimant’s shoulders were involved .in his orig
inal injury and were treated during the first year thereafter.
Presumably the carrier has had no problem with paying for this 
shoulder treatment. We- cannot understand why the carrier now
tries to draw a line that excludes claimanf's right shoulder as a
compensable consequence of his 1975 injury.

We agree with and adopt those portions of the Referee’s order
which upheld the denial of claimant's aggravation claim.
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ORP~E, 
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The Referee's order dated· February 9, 1981 is affirmed in 
part and ~eversed in part·. That portion upholding the carrier's 
denial of claimant's aggravation ~laim is affirmed. That portion 
upholdintj the··carri~r•s denial of medical treatment for claimant's 
right shouldet condition is ~eversed, that deniai is set aside· and 
the matter. is remanded to the carrier for provision of medical 
services pursuant to ORS 656.245. Claimaht'~ attorney is awarded 
as and for ·a r~asonable ~ttorney fee the sum of $800 for services 
rendered at the hearings and Board levels in prevailing on the 
denial of medical s~rvic~~, payable by the carrier . 

WILLIE E.. WILLIAMS, ·c1aimant 
David Hittle, _Claim~nt 1 s ~ttorney 
Don Howe, Defense Attorney 
Request for R_ev·iew by Employer 

Reviewed by the: Board en bane. 

. WCB 80-0341-IF 
August 13, 1981 

The employer, Oregon State Penitentiary, seeks Board review 
of Referee Nichols' order remanding as timely filed a clai11.1 for 
injuries sustain~d on May 7, 1979 by claimant while war.king_ as 
an inmate in the· OSP kitchen. Payment of benefits was ordered 
under the provisions of the Inr.iate· Injury Law (ORS Ch?tpter .655) 
and the Workers·• Compensation Act (ORS ~.hapte-:=- 656) . 

On May 7, 1979, claimant reported the accident to his super
visor and completed and signed both an "Inmate Occupational In
jury Report" and an ·"Inmate's Statement of Injury. 11 The next· 
day the accident was reported to the Assistant- Superintendent 
of Business Services. This· immediate notice of injury is ob-. 
viously time~y notice u:h9-e.r ·oRS Chapter 656·. 

The Department of ~ustice argues that this claim is barr~d 
by·the provision~ of·o8s Chapter 655, specifically ORS· 655.520(~) ,. 
v1hich ·now require the filing of a written claim with the Depart
ment· or-Justice within go· days after the injury. The Departr.1ent 
fails to note that ORS 656.520(3) was amended in 1979. The earlier 
versibn in effect at ~he 'time of claimant's injury required only -
that the clai~ be filed.with the State Accident .Insurance Fund 
rather than. the .Department o.f Justice as provided by the 1-9-79 
·amendme·nt. That amendment does not apply to injuries which 
occurred prior ·to its July l, 1979 effective date. Service of 
that notice upon-an employer is effective service upon the insurer 
since the .employer has a statutory duty to promptly forward all 
clai~s to the insurer·. The Board concludes that timely notice 
was given ·by claimant in this case. 

-·171-
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m ORDER

The Referee's order dated February 9, 1981 is affirmed in
part and reversed in part'. That portion upholding the carrier's
denial of claimant's aggravation claim is affirmed. That portion
upholding the carrier's denial of medical treatment for claimant's
right shoulder condition is reversed, that denial is set aside and
the matter,is remanded to the carrier for provision of medical
services pursuant to OR 656.245. Claimant's attorney is awarded
as and for a reasonable attorney fee the sum of $800 for services
rendered at the hearings and' Board levels in prevailing on the 
denial of medical services, payable by the carrier.

m

9

WILLIE E.'WILLIAMS, Cla mant WCB
Dav d H ttle, Cla mant's Attorney August Id, 1981
Don Howe, Defense AttorneyRequest for Rev ew by Employer

Reviewed by the: Board en banc.

The employer, Oregon  tate Penitentiary, seeks Board review
of Referee Nichols' order remanding as timely filed a claim for 
injuries sustained on May 1, 1979 by claimant while working as
an inmate in the O P kitchen. Payment of benefits was ordered
under the provisions of the Innate Injury Law (OR Chapter 655)
and the Workers' Compensation Act (OR Chapter 656).

On May 7, 1979, claimant reported the accident to his super
visor and completed and signed both an "Inmate Occupational In
jury Report" and an "Inmate's  tatement of Injury." The next
day the accident was reported to the Assistant  uperintendent
of Business  ervices. This immediate notice of injury is ob-.
viously timely notice under OR Chapter 656.

The Department of Justice argues that this claim is barred
by the provisions of.'OR Chapter 655, specifically OR 655.520 (3),,
v/hich now require 'the filing of a written claim with the Depart
ment of Justice within 90 days after the injury. The Department
fails to note that OR 656.520(3) was amended in 1979. The earlier
version in effect at the time of claimant's injury required only
that the claim be filed with the  tate Accident -Insurance Fund
rather than, the Department of Justice as provided by the 1-979
amendment. That amendment does not apply to, injuries which
occurred prior to its July 1, 1979 effective date.  ervice of
that notice upon -an employer is effective service upon the insurer
since the .employer has a statutory duty to promptly forward all
claims to the insurer. The Board concludes that timely notice
was given by claimant in this case.
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Board has considerable doubt about .whether ·the . 
Referee was corr:ect ·in awarding· attorney fees to claimant's 
attorney in this ORS Chapter 655 proceeding in which all pay~ 
ments come from the tax-·supported general fund rather than a · 
private insurance· fund. ·uowever, the Department ·of Just{ce 
has not ~aised_that issue so we ~ill not disturb.the Referee's 
award. Our doubts are serious enough to lead us to the con
clusion not to award any additional attorney fee on Board re
view absent supplemental briefs from the parties which shall 
be filed within 20 days of the d~te of this order. 

ORDER 

The Referee's order· dat~d December 24, 1980 ·is affirmed. 

BLANCHE WINEBRENNER, Claimant 
Rolf Olson, Claimant's Attorney 
Dennis VavRosky, Def~nse Attorney 
Request for Review by Employer 

WCB 79-0457U . 
August 13, ~981 

Reviewed by Board Members Barnes and Lewis. 

The employer and its carrier seek Board review of Referee 
McCullough's order which.awarded claimant permanent and total dis
ability ~s of October 4, 1977~ The onli issue is the extent of 
claimant's permanent disability •. 

The Board affirms the Referee's Order and adopts his finqings 
with the following additional remarks. 

Claimant sustained a compensable injury. to. her back on Apr iJ. 
19, ·1973 while employed as a registered nurse by McMinnville Hos
pital. Dr. L.B. Hanson diagnosed a probable herniated disc and 
claimant ·was hospitalized and treated.with pelvic traction. She. 
was released to work on May 14, 1973 with lifting restrictions. 
She wore a back bra~e.· Her claim was closed by a Determination 
Order dated October 5, 1973 with a 5% unscheduled permanent dis
ability award. 

The claim was reopened on May 25, J.976 because of claimant's 
aggravated low back condition. Claimant underw~nt a partial hem
ilaminectomy with disc removal performed by Dr. Nicholas F~x. She 
was released to wor·k on September 4 ,· 1976. with continued lifting 
r!=stric.tions. 

On September 17, 1976, claimant slipped on a wet floo~ and 
fell at work, reinjuring her back and injuring her neck. Cla~mant 
left work on October 14, 1976, and for the most part has not· 
worked since. There is some evidence in the record that the 
claimant may have worked a few weeks between January 1977 and ,a 
March 1977. W 

-172-

The Board has considerable doubt about whether the 
Referee was correct In awarding’attorney fees to claimant's
attorney in this OR Chapter 655 proceeding in which all pay
ments come from the tax-supported general fund rather than a
private insurance fund. However, the Department 'of Justice
has not raised.that issue so we will not disturb.the Referee's
award. Our doubts are serious enough to lead us to the con
clusion not to award any additional attorney fee on Board re
view absent supplemental briefs from the parties which shall
be filed within 20 days of the date of this order.

#

ORDER

The Referee's order' dated December 24, 1980 is affirmed.

BLANCHE WINEBRENNER, Cla mant
Rolf Olson, Cla mant's Attorney
Denn s VavRosky, Defense Attorney
Request for Rev ew by Employer

Reviewed by Board Members

WCB 79-0457UAugust 13, 1981

Barnes and Lewis.

The employer and its carrier seek Board review of Referee
McCullough's order which.awarded claimant permanent and total dis
ability as of October 4, 1977. The only issue is the extent of
claimant's permanent disability.

The Board affirms the Referee's Order and adopts his findings
with the following additional remarks.

Claimant sustained a compensable injury.to. her bacK on April
19, 1973 v/hile employed as a registered nurse by McMinnville Hos
pital. Dr. L. B. Hanson diagnosed a probable herniated disc and
claimant was hospitalized and treated.with pelvic traction.  he.
was released to work on May 14, 1973 with lifting restrictions.
 he wore a back brace.- Her claim was closed by a Determination
Order dated October 5, 1973 with a 5% unscheduled permanent dis
ability award.

The claim was reopened on May 25, 1976 because of claimant's
aggravated low back condition. Claimant underwent a partial hem
ilaminectomy with disc removal performed by Dr. Nicholas Fax.  he
was released to work on  eptember 4,' 1976, with continued lifting
restr ic.tions.

On  eptember 17, 1976, claimant slipped on a wet floor and
fell at work, reinjuring her back and injuring her neck. Claimant
left work on October 14, 1976, and for the most part has not'
worked since. There is some evidence in the record that the
claimant may have worked a few weeks between January 1977 and 
March 1977.
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On January 14, 1977, Dr. Fax released the claimant to return 
to work on a modified basis. Dr. ~Fax rated cl~imant as having·a 
"moderate residual disability" and stated that claimant "will be 
unable tq go back to doing floor nursing in the hospital."· Dr. 
Fa·x indicated that the claimant would have to "do some mo.re· seden
tary work such as· administrative n-ursing if- such jobs are avaii-
able arid she may _be able to handle office nursing." · · 

After this .date, however, claimant continued to have in
creased pain in her·neck and was hospitaiized in February 1977 for 
a sh6rt time. On March 2Q,. 1977, Dr. Fax stated that the clairnaht 
could not go back·to work until she had seen a neurosurgeon in 
Portland, Dr. Ray Grewe._ Claimant saw Dr. Grewe on April 19, 1977 
and the next day cl~imant underwent a myelogram. He diagnosed . 
cervical transverse bars at the C3-4, 4-5 and 5-6 levels with some 
anterior .subl0xatiori of C4 on CS. Ae also found marked spondyl~ 
osis changes at the C6-7 lev~l~ Claimant's treatment consisted of 
traction at night, wearing a cervical collar during the -day with 
the pain controlled by Darvon and muscle spasm handled with 
Valium. Cl~irnant's neck pain se~med to decrease. 'However, her 
low back, left hip· and side pain seemed to increase. 

On October 4, 1977, Dr. Grewe reported that claimant's con
d.ition was stationary~ He recomme~ded no further treatment other 
than medication. He thought it was likely that she could not re
turn to her usual occupation a~ a nurse and that to do so would 
result in 'further disability. He did not release -the claimant to 
work. · 

In February 1978, claimant suffered a heait attack and under
wept operi heart surgery iri Augµst 1978. A few weeks later she 
suffered a stroke. · 

On December 5, 1978, she was examined by Dr. Faulkner Short, 
Dr. Ian Brown and Dr •. Thomas Boyden. They found that the loss of 
function to the lower back aae to the compensable injury was "mod
erate''. They ·also found that the loss of function in the neck due 
to the inj~ry was ·"mild". 

. ' 

A_ Determination 0r9er dated April..25,.1979 reclosed the claim 
with an additional 45% unschedulea·permanent disability award. 
Claimant ippealed and was awarded permanent and total disability 
commencing October 4,. 1977 ~y the Referee's Order dated Septe~ber 
29, 1980. 

As the Referee noted in his opinion, a subsequent, non
compensable injury is not relevant to the determination of the 
extent of·a worker 1 s permanent disability. Emmons v. ~AIF, 34 or 
App 603 (1978). Therefore, claimant's loss of earning capacity 
must be determined on the basis of her compensable back and neck 
injuries, not in considering her subsequent non-compensable heart 
disease ~na stroke. 
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# On January 14, 1977, Dr. Fax released the claimant to return
to work on a modified basis. Dr..Fax rated claimant as having'a
"moderate residual disability" and stated that claimant "will be
unable to go back to doing floor nursing in the hospital." Dr.
Fax indicated that the claimant would have to "do some more seden
tary work such as'administrative nursing if such jobs are avail
able and she may be able to handle office nursing."

a short time
could not go 
Portland, Dr
and the next

After this date, however, claimant continued to have in
creased pain in her neck and was hospitalized in February 1977 for

On March 29,. 1977, Dr. Fax stated that the claimant
back■to work until she had seen a neurosurgeon in
Ray Grewe. Claimant saw Dr. Grewe on April 19, 1977

day claimant underwent a myelogram. He diagnosed
cervical transverse bars at the C3-4, 4-5 and 5-6 levels with some
anterior subluxatiori of C4 on C5. He also found marked spondyl
osis changes at the C6-7 level. Claimant's treatment consisted of 
traction at night, wearing a cervical collar during the day with
the pain controlled by Darvon and muscle spasm handled with
Valium. Claimant's neck pain seemed to decrease. 'However, her 
low back, left hip and side pain seemed to increase.

On October 4, 1977, Dr. Grewe reported that claimant's con
dition was stationary. He recommended no further treatment other
than medication. He thought it was likely that she could not re
turn to her usual occupation as a nurse and that to do so would
result in further disability. He did not release the claimant to
work.

In February 1978, claimant suffered a heart attack and under
went open heart surgery in' August 1978. A few weeks later she 
suffered a stroke.

On December 5, 1978, she was examined by Dr. Faulkner  hort,
Dr. Ian Brown and Dr.,Thomas Boyden. They found that the loss of 
function to the lower back due to the compensable injury was "mod
erate". They, also found that the loss of function in the neck due
to the injury was "mild".

m

A. Determination Order dated Apr il.. 2 5,. 197 9 reclosed the claim
with an additional 45% unscheduled'permanent disability award.
Claimant appealed and was awarded permanent and total disability
commencing October 4,. 1977 by the Referee's Order dated  eptember
29, 1980.

As the Referee noted in his opinion, a subsequent, non-
compensable injury is not relevant to the determination of the
extent of-a worker's permanent disability. Emmons v.  AIF, 34 Or
App 603 (1978). Therefore, claimant's loss of earning capacity
must be determined on the basis of her compensable back and neck
injuries, not in considering her subsequent non-compensable heart
disease and stroke.
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on medical factors only, the claimant· has not proven 
that she is permanently and totally disabled. On November 22, 
1976, Dr. Fax said that altho~gh claimant may not be able to go 
back to floor nursing, she may be able to go back ·to office nur
sing. Again on January 14~ 1977, Dr. Fax said that claimant may 
be able to handle off-ice nursing.or administrative nursing. After 
examination of the cl~imant·on Dece~ber 5, 1978, Drs. Short, 
Brown and· Boyden, in•0 icated that: 

" ..• the loss of function in the lower back is 
· due_ to this injury and is moderate. The loss 
of function in th~ neck is not all due to this 
injury because she had pre-existing osteo
arthritis. The total lo~s of function in the 
neck is moderate, and the loss of function due 
to this injury in the neck is mild." 

On February 15, 1979, Dr. Grewe wrote that he agreed with the 
findings and recommendations of Drs. Short, Brown and Boyden. On 
October 24, 1979, Dr. Short wrote: "It is my opinion that Mrs. 
Winebrenner could have returned to light employment if her only 
impairments were in the neck and lower back." On January 7, 1980, 
Dr._ Grewe wrote: 

"This is to a9vise that, based upon my prior 
treatment and examinations of Mrs. Winebrenner 
and based upon my review qf the Orthopaedic 
Consultahts' .narrative of December 11, 1978 
and a followup itatement by Dr. Short of Octo
ber ·24, 1979, I concur with Dr. Short's opin
ion _that Mrs.-Winebrenner could have returned 
to some form of light or sedentary employment 
had it only been for her neck and lower back 

.impairment." 

.Qn January 28, 1980 Dr. G;ewe wrote that after reviewing two joh 
descriptions prepared for him he felt that claimant could have 
performed the jobs of ward clerk and intravenous nurse notwith
standing her lower back and ri~ck injuries~ 

Analysis of social/vocationaJ factors, however, stren9thens 
the claimant's case that she is tot~lly and permanently disabled. 
On October 4, 1977, Dr. Grewe wrote: 

"She has improved a little hit. She is quite 
certain that she would not be able ·to tolerate 
a full day's activity. She has been a floor 
nuise in the past, but the amount of patient· 
handling, walking, time on her feet, etc., 
probably precludes h~r returning to that type 
of hospital work. She does not have a degree, 
and appar~ntly the hospital standards ·now dic
tate that supervisors be degree nurses rather 
than diploma nurses._ Additionallv, she has· 

. -174- . 

-

-

-

Based on medical factors only, the claimant'has not proven
that she is permanently and totally disabled. On November 22,
1976, Dr. Fax said that although claimant may not be able to go 
back to floor nursing, she may be able to go back to office nur
sing. Again on January 14, 1977, Dr. Fax said that claimant may
be able to handle office nursing or. administrative nursing. After
examination of the claimanton December 5, 1978, Drs.  hort,.
Brown and Boyden, indicated that:

#

"...the loss of function in the lower back is
'due,to this injury and is moderate. The loss 
of function in the neck is not all due to this
injury because she had pre-existing osteo
arthritis. The total loss of function in the
neck is moderate, and the loss of function due-
to this injury in the neck is mild."

On February 15, 1979, Dr. Grewe wrote that he agreed with the 
findings and recommendations of Drs.  hort, Brown and Boyden. On
October 24, 1979, Dr.  hort wrote: "It is my opinion that Mrs.
Winebrenner could have returned to light employment if her only
impairments were in the neck and lower back." On January 7, 1980, 
Dr. Grewe wrote:

"This is to advise that,
treatment and examination
and based upon my review
Consultants' narrative of
and a followup statement
ber -24, 1979, I concur wi
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•On January 28, 1980 Dr.. Grewe wrote that after reviewing two job
descriptions prepared for him he felt that claimant could have
performed the jobs of ward clerk and intravenous nurse notv;ith-
standing her lower back and neck injuries.

Analysis of social/vocationa] factors, however, strengthens
the claimant's case that she is totally and permanently disabled
On October 4, 1977, Dr. Grewe wrote:

" he has improved
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di-fficulties in both he~ cervical area and her.· 
low back ~rea with·a p~rsistent l~rg~ l~mbar 
myelogram defect. .Al though· she has made some 
improvement on conservative management, I 
think return to her usual occupation is not 
likely and would result in further disability." 

. . 
"She will be 60 years old· in May~ prospects 
for retraining at this age are poor in most 
incidences. · · 

"It would seem to me that the most practical 
thing to do would be to.evaluate h~r disabil
ity and retire her from nursing and seek 
Social Security benefits on the basis of her 
disab~li~y ~t thi~ age." 

A claim form dated October 13, 1977 shows that the treating doctor 
had not released the claimant t6 even modified work. 

On December 14, 1979, Dr. Grewe wrote: 

"It was my impression that taking ali factors 
into consideration, her aqe, which was in 
October 1977, ~i years, h~~ advanced cervical 
spondylosis change~, the residuais from her 
low back and the -myelogram evidence of a per
sistent defect which may become simptornatic 
and the residuals in the left upper extremity 
which I think are secondary to herve root 
compression, all make the prospect of return
ing to work on·a sustained, gainful employment 
basis unlikely, if not impossible. Addition
ally, I think because of her age and 

her underlying physical problems, retraining 
or re-employing her in a sedentary role prob
ably is difficult if not impossible. Conse
quently, although her disability is not solely 
due to the accident per ·se, I think .with the 
factors of her underlying medical problems 

-with her age, which probably precludes re
training, I think from a practical standpoint 
sh~ was permanently disabled for gainful em
ployment as a result of this fall in September 
1976. The aggravation of the unoerlying de
generative condition I believe is responsible 
for her disability since she was b 9sically 
asympto~atic prior to t~e injury." 

On January 28, ·19~0, David Rollins, Ph.D., a private voca
tional services consultant, stated: 

-17.5-

m
difficulties in both her cervical area and her
low back area with’a persistent large lumbar
myelogram defect. .Although she has made some
improvement on conservative management, I
think return to her usual occupation is not 
likely and would result in further disability."

" he will be 60 years old in May; prospects
for retraining at this age are poor in most
incidences.

A claim
had not

"It would seem to me that the most practical
thing to do would be to evaluate her disabil
ity and retire her from nursing and seek 
 ocial  ecurity benefits on the basis of her
disability at this age."

form dated October 13, 1977 shows that the treating doctor
released the claimant to even modified v/ork.

9

9

On December 14, 1979, Dr. Grewe wrote:

"It was my impression that taking all factors
into consideration, her age, which was in
October 1977, 61 years, her advanced cervical
spondylosis changes, the residuals from her
low back and the myelogram evidence of a per
sistent defect which may become symptomatic
and the residuals in the left upper extremity
which I think are secondary to nerve root 
compression, all make the prospect of return
ing to work on a sustained, gainful employment
basis unlikely, if not impossible. Addition
ally, I think because of her age and
her underlying physical problems, retraining
or re-employing her in a sedentary role prob
ably is difficult if not impossible. Conse
quently, although her disability is not solely
due to the accident per’se, I think .with the 
factors of her underlying medical problems
•with her age, which probably precludes re
training, I think from a practical standpoint
she was permanently disabled for gainful em
ployment as a result of this fall in  eptember
1976. The aggravation of the underlying de
generative condition I believe is responsible
for her disability since she was basically
asymptomatic prior to the injury."

On January 28, 1980, David Rollins, Ph.D., a private voca
tional services consultant, stated:

-17,5-
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consideration of her age, education, work 
background and physical.incapacities related 
to her back inju~y, her vocational potentials 
render her un~mployable ip mi professional 
opinion. She has experienced a total loss of 
wage earning capacity since April of 1977, and 
in my judgmeni, ihe will continue a total .loss 
of wage earning capacity for the indefinite 
future ... 

On February 4, 1980, Dr. Grewe wrote in response to claim
ant's attorney's -request to clarify his opinion regarding claim
ant's exterit of di~ability: 

"Your questjons specifically pertain to what 
seem -to be conflicting statements· regarding 
possible employability of Mrs. Winebrenner. 
In.the coni~xt of phy~ical impairment, she 
could qualify for job descriptions presented 
to me specifi~ally for IV nurse or ~ard clerk. 
That is, her impairment leaves her in the 
light w6rk category~ The see~irg discrepancy 
between my feeling of her being disabled more 
than h~r physical impairment assessment' would 
suggest is based on her age, difficulty to 
find emp~oyment in the presence of persistent 
back symptoms and the questionrible aspects of 
being able to tunction full time in a depend
able way. When I said that I felt for all 
practical purposes that she was permanently 
and totally disabled, I meant that a 61 year 

old patient who will soon be eligible (with 
disability) for Social Security'retirement al
most never is considered a viable candidate 
for vocational rehabilitation traininq, .. and 
unless given special consideration by.an em~ 
player can almost never expect to enter the 
co~p~titive job market with any chanc~ of 
finding steady emplo~ment. 

"This judgmeni is mi~nt to take into consider
ation the age factor ana although it.does not 
have a bearing on the disability evaluation of 
the time we ar~·~oncerned with the point that 
she did develop infirmity some months later 
nearly points up the significance of the risk 
involved in the aging process. 

"I hope this clarifies the seeming confusion 
that results between trying to assess physical 
impairment and trying to assess true disabil
ity in the light of establishing meaningful 
gainful employment." 

. . . - .. . 

• 

Claimant.has a high school education and three years training as a A 
nurse. Ehe had been a nurse her e~tir~ working life with no other W 
training or work experience. The Referee found that the job de-
scriptions of IV nurse and ward clerk that were presented to Dr. 
Grewe for assessment of whether the claimant could have perfor~ed 
them were inaccurate. The Referee found that those jobs indicated 

-176-

"In consideration of her age, education, work
background and physical . incapacities related
to her back injury, her vocational potentials
render her unemployable in my professional
opinion.  he has experienced a total loss of
wage earning capacity since April of 1 77, and
in my judgment, she will continue a total .loss
of wage earning capacity for the indefinite
future."

On February 4, 1980, Dr. Grewe wrote in response to claim
ant’s attorney's request to clarify his opinion regarding claim
ant's extent of disability:

• • "Your questions specifically pertain to what
seem .to be conflicting statements regarding
possible employability of Mrs. Winebrenner.
In.the context of physical impairment, she
could qualify for job descriptions presented
to me specifically for IV nurse or ward clerk.
That is, her impairment leaves her in the
light work category. The seeming discrepancy
between my feeling of her being disabled more
than her physical impairment assessment" would
suggest is based on her age, difficulty to
find employment in the presence of persistent
back symptoms and the questionable aspects of
being able to function full time in a depend
able way. When I said that I felt for all 
practical purposes that she was perm.anently
and totally disabled, I meant that a 61 year
old patient who will soon be eligible (with
disability) for  ocial  ecurity retirement al
most never is considered a viable candidate
for vocational rehabilitation trainingand
unless given special consideration by an em
ployer can almost never expect to enter the
competitive job market with any chance of
fi.nding steady employment.

"This judgment is meant to take into consider
ation the age factor and although it.does not
have a bearing on the disability evaluation of
the time we are'concerned with the point that
she did develop infirmity some months later
nearly points up the significance of the risk
involved in the aging process.

"I hope this clarifies the seeming confusion
• that results between trying to assess physical
impairment and trying to assess true disabil
ity in the light of establishing meaningful
gainful employment."

Claimant.has a high school education and three years training as a
nurse. . he had been a nurse her entire' working life with no other
training or work experience. The Referee found that the job de
scriptions of IV nurse and ward clerk that v/ere presented to Dr.
Grewe for assessment of whether the claimant could have performed
them were inaccurate. The Referee found that those jobs indicated
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that there would have been much more lifting, squatting, bending 
and reaching than· had been indicated on the job descriptions pro
vided to Dr. Grewe. If, as we·~6ri~iUde,- the claimarit could not 
have ·performed even these lighter du~ies, then the record contains 
no evidence of any job in the nursing field, lighter duty or not, 
that the claimant could have performed. . . 

Claimant nevertheless attempted to return to work. This is 
verified by the testimony of th~ ~lairnant, by testimony of the 
Personn~l Director of McMinnville Hospital, Robert Hendricks, and 
by testimony of the Director of Nursing, Virgiriia Buchanan. Aiso, 
testimony of the c~rri~r•s own rehabilitation coordinator, David 
Klienstuber, indicates that the 6laimant had a desire to return to 
work when she was able. Although the hospital was ready to employ 
claimant when she was ready to·wdrk, the claimant was never able 
to produce a work release that-would have enabled her to be hired. 

In conclusion, we agree ·with the finding of Referee McCul-
lough th.at: 

"the evidence in this case establishes that 
prior to her heart attack in 1978 claimant 
was, because of her neck and back.injuries, 
unable to return to her .usual work as a nurse, 
which was the only work in which she had had 
any training or experience. She had discus-
s ions with· .the personnel manager for her em
ployer and with a rehabilitation couns~lor 

. concerning the possibility of obtaining work 
in· some light or sedentary capacity. However,· 
no jobs were offered to her [nor was she ever 
released for the modif1ed work]. The weight 
of the evidence establishes that the several 
jobs bro~ght up at the hearing--ward clerk, IV 
nurse, m~tel/hotel clerk, apartment manager-
all would have been either beyond her physical 
abilities or required training and experience 
she did not possess. Based on my review of 
the entire record~ I ·conclude ·that prior to 
her heart attack and stroke in 1978 and be
cause of the residuals of ·her back and neck 
injuries combined with her advanced age and 
limited education, training ~-nd work experi
ence, claimant was unable to obtain and hold 
gainful employment. She is therefore entitled 
to permanent total disability; commencing as _ 
of October 4, 1977 when ..• she b~came medically 
stationary." · 

.ORDER 

The Referee's order dated September 29, 1980 is affirmed. 

Claimant's attorney is awarded the sum ~f ·$300 for hisser
vices at this Board review, payable by the employer/carrier. 

-177-
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that there would have been much more lifting, squatting, bending
and reaching than'had been indicated on the job descriptions pro
vided to Dr, Grewe. If, as we • concludethe claimant could not 
have'performed even these lighter duties, then the record contains
no evidence of any job in the nursing field, lighter duty or not,
that the claimant could have performed.

Claimant nevertheless attempted to return to work. This is
verified by the testimony of the claimant, by testimony of the
Personn'el Director of McMinnville Hospital, Robert Hendricks, and 
by testimony of the Director of Nursing, Virginia Buchanan. Also, 
testimony of the carrier's own rehabilitation coordinator, David
Klienstuber-, indicates that the .claimant had a desire to return to
work when she was able. Although the hospital was ready to employ
claimant when she was ready to wo’rk,. the claimant was never able
to produce a work release that-would have enabled her to be hired.

In conclusion, we agree with the finding of Referee McCul
lough that:

"the evidence in this case establishes that 
prior to her heart attack in 1978 claimant
was, because of her neck and back injuries,
unable to return to her usual work as a nurse, 
which was the only work in which she had had 
any training or experience.  he had discus
sions with .the personnel manager for her em
ployer and with a rehabilitation counselor
concerning the possibility of obtaining work
in some light or sedentary capacity. However,
no jobs were offered.to her fnor was she ever 
released for the modified work]. The weight
of the evidence establishes that the several
jobs brought up at the hearing--ward clerk, IV
nurse, motel/hotel clerk, apartment manager--
all would have been either beyond her physical
abilities or required training and experience
she did not possess. Based-on my review of
the entire record, I conclude that prior to
her heart attack and stroke in 1978 and be
cause of the residuals of her hack and neck 
injuries combined with her advanced age and 
limited education, training and work experi
ence, claimant was unable to obtain and hold
gainful employment.  he is therefore entitled

• to permanent total disability,' commencing as
of October 4, 1977 when...she became medically
stationary."

-ORDER
The Referee's order dated  eptember 29, 1980 is affirmed.

Claimant's attorney is awarded the sum of $300 for his ser
vices at this Board review, payable by the employer/carrier.
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M. PARTLOW, Claimant 
Alan Jack, Cla1mant's.Attorney 
Dennis Reese, Defense Attorney 
Request for Review by Carrier 

WCB 80-00083 
August 18, 1981 

Revii~ed by Board M~mbers Barnes and McCallister. 

The carrier seeks Board review of R~feree Mena.she's order 
which found claimant ·had good cause for failing to request a 
hearing within 6 O _days _of the carrier's denial. We a i sagree and 
reverse . 

. Certain facts are undisputed. The carrier's denial, properly 
addressed to claimant, was mailed on October 3, 1979 by certified 
mail. Pgstal authorities l~ft notice of attempted delivery at 
claimant's residence on October 5, 1979 and October 12, 1979. The· 
denial letter was returned to the carrier on October 25; 1979 as 
unclaimed. The carrier. the·n rernailed the denial letter by ordin
ary mail and claimant received it November 15 or 16, 1979. Claim
ant requested a hearing on January 4, 1980--sorne 93 days after the 
first ·attempted October 3, 1979 certified mailing of the denial 
letter. · · 

Other facts are less clear. Claimant testified that the two 
notices of attempted delivery of certified mail showed only the 
addressee's last name, Partlow; that her brother-in~law with the 
same last name was then living at the· same address; that her 
brother-in-law was having financial difficulties, which included 
receiving various past-due and collection notices by certified 
mail; ana· that claimant was intentionally refusing to claim certi
fied mail for Partlow assuming it related to her brother-in-la~•s 
financial difficulties. · · 

All of this reasoning depends upon accepting claimant's tes
timony that the two notices of attempted delivery showed the ad
dressee only as Partlow. The Referee found claimant credible and 
accepted this testimony. We do not. The postal service form 3811 
(return receipt requested) attached to the October 3, 1979 mailing 
shows the carrier paid an extra fee to "show to whom and date de
livered." ·we are confident that, under these circumstances, pos
tal service regulations require notice of attempted delivery to 
show an addressee ,·s full name. The presurnpt ion is that official 
duty has been regularly performed. 

But even accepting arguendo claimant's testimony that she 
thought the attempted.certified mail deliveries were for her 
biother-in-law and did not rel~te to her pending workers' compen
sation claim, we still do not find good cause for her tardy 
request for hearing. The only reason claimant.did not receive 
actual notice of the ca~rier's denial in early October 1979·was 
her voluntary refusal to accept certified mail. The good cause 
test of ORS 656.319 presents a policy question for this B~ard. 
Curtis A • .Lowden, WCB Case No. 79-10215 (March 30, 1981); Cecil 
Black, Jr., WCB Case No. 79-03984 (April 28, 1981). we conclude 
that a workers' voluntary and delibe~ate refusal to· accept certi
fied mail does not establish good cause for an untimely hearing 

·request. 

ORDER 

The Referee's order dated November 19, 1980 is reversed • 
. -178-
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EVELYN M. PARTLOW, Cla mant
Alan Jack, Cla mant's.Attorney
Denn s Reese, Defense Attorney
Request for Rev ew by Carr er

Reviewed by Board Members

WCB 80-00083
August 18, 1981

Barnes and McCallister.

The carrier seeks Board review of Referee Menashe's order
which found claimant had good cause for failing to request a

days of the carrier's denial. We disagree andhearing within
reverse.

60
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facts are less clear. Claimant testified that the two
attempted delivery of certified mail showed only the

s last name, Partlow; that her brother-in-law with the
rtame was then living at the’ same address; that her
-law was having financial difficulties, which included
various past-due and collection notices by certified
that claimant was intentionally refusing to claim certi
for Partlow assuming it related to her brother-in-law.'s
difficulties.

All of this reasoning depends upon accepting claimant's tes
timony that the two notices of attempted delivery showed the ad
dressee only as Partlow. The Referee found claimant credible and
accepted this testimony. We do not. The postal service form 3811
(return receipt requested) attached to the October 3, 1979 mailing
shows the carrier paid an extra fee to "show to whom and date de
livered." We are confident that, under these circumstances, pos
tal service regulations require notice of attempted delivery to
show an addressee's full name. The presumption is that official
duty has been regularly performed.

But even accepting arguendo claimant's testimony that she 
thought the attempted certified mail deliveries were for her
brother-in-law and did not relate to her pending workers' compen
sation-claim, we still do not find good cause for her tardy
request for hearing. The only reason claimant did not receive
actual notice of the carrier's denial in early October 1979 was
her voluntary refusal to accept certified mail. The good cause
test of OR 656.319 presents a policy question for this Board.
Curtis A. Lowden, WCB Case No. 79-10215 {March 30, 1981); Ceci1
Black, Jr., WCB Case No. 79-03984 (April 28, 1981). We conclude
that a workers' voluntary and deliberate refusal to accept certi
fied mail does not establish good cause for an untimely hearing
request.

ORDER

The Referee's order dated November 19, 1980 is reversed.
'-178-
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S. ABRAMS, Claimant · 
William J. Blitz, Claimant 1 s Attorney 
SAIF Corp legal, D~fehse Attorney 
Request for Review by SAIF 

WCB 80-10962 
A~gust 24, 1981 

Reviewed by Board· Menbers h1cCal~ister and Lewis. 

The SAIF seeks Board review of Referee McCullough's order 
which remanded claimant's claim to it for acceptance and payment 
of penefi~s as provided .by law and an additional amount of 25% 
of the compensation granted up to the date of his order for the 
SAIF'i unreasonable resistance tb the payment bf conpens~tion. 

The Board affirms and adopts the order of the Referee. 

ORDER 

The Referee's order dated January 29, 1981 i~ affirned. 
Claimant's attorney is granted as a fee a reasonable attorney 
fee in the sum of $350 payable by the SAIF'. 

LEMUEL BRISTOW, Claimant 
Nick Chaivoe, Claimant 1 s Attorney 
SAIF Corp Legal, Defense Attorney 
Request for Review by Claimant 

WCB 79-7372 
August 24, 1981 

Reviewed by Board Her:tbers!lcCallister and Lewis. 

The claimant seeks Board review of·Referee Genr:1ell 1 s 
order which affirmed the Determination Order of July 26, 1979, 
which granted compensation for temporary total disability -
only. The claimant contends he is entitled to permanent . 
partial'disability. 

· The Board affirms and adopts the order of the Referee. 

ORDER· 

The Referee's order dated Februar~ 10, 1981 is affirmed. 

ROBERT W. BROWN, JR., Claimant 
Dennis S~arstad, Claimant's Attorney 
Ridgway Foley, Jr.,.Defense Attorney 
Request for Review by Claimant 

WCB 80-10310 
August 24, 1981 

A request .for re~iew, having bee~ duly filed with the 
Wor~ers' Compens~tion Board in.the above-entitled matter.by the 
claimant, and ·said request for review now having been withdrawn, 

IT IS THEREFORE ORDERED that the request for review now 
pending before the Board is hereby dismissed and the order of the 
Referee is final by operation of law. 

-179;_ 

m
MARK S. ABRAMS, Cla mant
W ll am J. Bl tz, Cla mant's Attorney
SAIF Corp Legal, Defense Attorney
Request for Rev ew by SAIF .
Reviewed by Board Members McCallister and Lewis.

WCB 80-10962
August 24, 1981

The  AIF seeks Board review of Referee McCullough's order
which remanded claimant's claim to'it for acceptance and payment
of benefits as provided by law and an additional amount of 25%
of the compensation granted up to the date of his order for the
 AIF's unreasonable resistance to the payment of compensation.

The Board affirms and adopts the order of the Referee.

ORDER
The Referee's order dated January 29, 1981 is affirmed.

Claimant's attorney is granted as a fee a reasonable attorney
fee in the sum of $350 payable by the-  AIF.

m

LEMUEL BRISTOW, Cla mant WCB 79-7372
N ck Cha voe, Cla mant's Attorney August 24, 1981
SAIF Corp Legal, Defense Attorney
Request for Rev ew by Cla mant

Reviewed by Board Members IlcCallister and Lewis.

The claimant seeks Board review of Referee Gemmell's
order which affirmed the Determination Order of July 26, 1979,
which granted compensation for temporary total disability
only. The claimant contends.he is entitled to permanent
partial disability.

The Board affirms and adopts the order of the Referee.

ORDER'

The Referee's order dated February 10, 1981 is affirmed.

ROBERT W. BROWN, JR., Cla mant WCB 80-10310
Denn s Skarstad, Cla mant's Attorney August 24, 1981
R dgway Foley, Jr.,.Defense Attorney
Request for Rev ew by Cla mant

A request .for review, having been duly filed with the
Workers' Compensation Board in the above-entitled matter by the 
claimant, and said request for review now having been withdrawn,

IT I THEREFORE ORDERED that the request for review now
pending before the Board is hereby dismissed and the order of the 
Referee is final by operation of law.

-179-



     
       
     

    
      

          
          
    

         

         

    
    
     
  

  
  

          
        

         
 

          
           

       

    
    
    

  

  
  

           
           
         
        

   

         
          

    

   

CHAMBERLAIN, Claimant 
John Bassett, ciaimant's Attorney 
SAIF Corp Leg~l, Defense Attorney 
Request for Review by.Claimant, 

WCB .o0-3902 
August 24, 1981 

Reviewed by Board Members 11cCallister and Lewis. 

The claimant seeks 3oard review of Referee ~1enashe 's orc1.er 
which affirmed the SAI~'s denial of March 19, 1980. No briefs 
were filed in this case. 

The Board affirns anc. ado?ts the order of the 1-i.eferee. 

O~D:CR 

The Referee•·;:; order dated February 1~, l~BO .Ls affinH~d. 

TERRY L. CHRISTOPHER, Claimant 
Peter Hansen, Claimant's Attorney 
SAIF Corp Legal, Defense Attorney 
Order of Dis111issul 

WCB 80-07027 
August 24, 1981 

A reciucst for review, havin•J been duly filed with the 
Workers' Compensation Board in the � hove-entitled � ~tter by 
the SAIF Corporation, and said request for· review now having 
been withdrawn, 

IT IS THEREFORE ORDERED that the request for review now 
pending before the Board is hereby dis� issed and the order of 
the Referee is final by operation of law. 

LANCE DAVID EGGE, Claimant 
Alice Goldstein, Claimant's Attorney 
Michael Hoffman, Defense Attorney 
Order Denying Remand 

WCB 79-07880 
August 24, 1981 

On June 25, 1981 we denied clai~ant's motion to remand on 
the basis of Robert A. Barnett, WCB Case No. 79-07210 (decided 
that date). ClaiQant has renewed his motion to temand, contend
ing that supplemental information and argument submitted now 
satisfies the Barnett standards. 

The renewed motion to remand is denied for the reasons 
stated in the employer's July 23, 1981 memorandun in opposition, 
with which we fully agree. 

IT IS SO ORDERED. 

-180-

-
PATRICK CHAMBERLAIN, Cla mant WCB SO-3902
John Bassett, Cla mant's Attorney . August 24, 1981
SAIF Corp Legal, Defense Attorney
Request for Rev ew by Cla mant^

Reviewed by Board Members HcCallister and Lewis.

The c3.aimant seeks Board review of Referee Menashe' s order
which affirmed the  AIF's denial,of March 19, 1980. No briefs
were filed in this case.

The Board affirms and adopts the order of the Referee.

ORDER
The Referee'"s order dated February 19 , 1980 is affirmed.

#

TERRY L. CHRISTOPHER, Cla mant
Peter Hansen, Cla mant's Attorney
SAIF Corp Legal, Defense Attorney
Order of D sm ssal

WCB 80-07027
August 24, 1981

A request for review, having been duly filed with the
V/orkers' Compensation Board in the above-entitled matter by
the  AIF Corporation, and said request for'review now having
been withdrawn,

IT I THEREFORE ORDERED that the request for review now
pending before the Board is hereby dismissed and the order of
the Referee is final by operation of law.

#

LANCE DAVID E6GE, Cla mant
Al ce Goldste n, Cla mant's Attorney
M chael Hoffman, Defense Attorney
Order Deny ng Remand

WCB 79-07880
August 24, 1981

On June 25, 1981 we denied clairAant's motion to remand on
the basis of Robert A. Barnett, WCB Case No. 79-07210 (decided
that date). Claimant has renewed his motion to remand, contend
ing that supplemental information and argument submitted now
satisfies the Barnett standards.

The renewed motion to remand is denied for the reasons
stated in the employer's July 23, 1981 memorandum in opposition,
v/ith which we fully agree. m

IT I  O ORDERED.
-180-

. 





       
     
  

    

 
  

         
         
       

         
          

          
           
           

   

           

   

   
     

    
    

   
  

      

        
          

           
       

        

         

,.,.., -._--.,-,.,=-~---- -----

ANNA EMRA, Claimant .. 
Michael Strooband, Claimant 1 s Attor~¢y 
SAIF Corp Legal, Defense Attorney 
Order Denying Reconsideration 

• .. -, 1 I -' · 

WCB 80-01927 
August 24, 1981 

------- --

Claim•ant's :att'orney has moved for reconsideration of the 
Board' s·'iugust 4-;t::"1'981 Order on Review on the ··qround that that 
order should have included an award of·attorney ·fees. 

We disagree .. Our order affirmed ~he Referee's order which 
had upheld SAIF's denial. Our order did not~ that claimant had 
certain _rights under the terms of an earlier 1978 Heferee's 
order.· .But ,r-,ec.ogni,tion of existing rights is not t_he same as 
creation of.new rights, an~ it is only the latter that triggers 
entitlement to atto~~ey fees • 

. The rnoti"on for. re;onsideration is denied. 
+ ' ...., •• J , ~ ~ • 

IT IS SO ORDERED. 

BETTY J. HUBER, Claimant 
Pozzi, Wilson et al, Claimant.'s Attorneys 
SAIF Corp Legal, Defense Attrirney_ 
Request for REview by Claimant 

·. ~/CB 79~11072 
August 24, 1981 

Reviewed ·by Board :lenbers !-'tcCallister and Lewis. 

ClaiBant seeks Board review of Referee Pferdner's order 
which granted claimant an additional award of 80 degrees for 
a total award of 192 degrees for 60% unscheduled low back 
disability. Claimant contends that she is permanently and 
totally·disabled. 

The Board affirmsand adopts the order of the Referee. 

ORDER 

The Referee's order dated Dece~ber 29, 1980 1s affirned. 
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m ANNA EMRA, Cla mantM chael Strooband, Cla mant's Attorney ^
SAIF Corp Legal, Defense Attorney
Order Deny ng Recons derat on

■’ll 's ;att'brney has moved for

WCB 80-01927
August 24, 1981

Claimant' s ;att'brney has moved for reconsideration of the
Board' s'^A^ugust Order on Review on the' ground that that
order should have included an award of'attorney fees.

We disagree, .pur order affirmed the Referee's order which
had upheld  AIF's denial. Our order did note that cl.aimant had 
certain .rights under the terms of an earlier 1978 Referee's
order.' .But .recogni.tion of existing rights is not the same as
creation of.new rights, and it is only the latter that triggers
entitlement to attorney fees.

..The. motion .for. • reconsideration is denied. ■ . . j '

IT I  O ORDERED.

BETTY J. HUBER, Cla mant
Pozz , W lson et al. Cla mant's Attorneys
SAIF Corp Legal, Defense Attorney.
Request for REv ew by Cla mant

WCB 79-11072 ■
August 24, 1981

Reviewed 'by Board Members McCallister and Lewis.

Claimant seeks Board review of Referee Pferdner's order
which granted claimant an additional award of  O degrees for
a total award of 192 degrees for 60% unscheduled low' back
disability. Claimant contends that she is permanently and 
totally•disabled.

The Board affirms and adopts the order of the-Referee.

ORDER
■ The Referee's order dated December 29, 1980 is affirmed

m
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DELBERT V. KOCH, Claimant 
Evohl Ma-lagon,. Claimant's Attorney 

· SAIF.Corp_ Legal, Defense Attorney 
Request for. Revie~·by.SAIF · · 

' ' 

·WCB 78-10015 
August 24, 1981 

Reviewed ·by Board Members Barnes and Lewis. 

The SAii Coiporation seeks Board r~view of Referee Baker's 
ord~r whi~h awarded "6ompensation-to claimarit for permanent total 
disability from December 11, 1979. · The order also· assessed a 15% 
penalty on SAIF f6i un~easoriable'delay and resistan6e in its fail~ ... 
ure to comply with Referee- Baker's discovery order to produce cer-· 
tain evidencj on th~ quesiidn of the employet's policy regarding 
rehiring of injured workers~ . · · · · 

-

·•' ., '• . ,' 
Claimant sustained a compensable injury to his lo'w back on 

October 2b, 1977'.while employed as a veneer plant.knife grihderman 
and relief fore~an by Maza~a Timber Producis •. On January J6, 
1978,· clairnint underwent a _myelogr~m ~hich revealed bilateral 

• defects at ·13-4 and _a defect at L4-5 .on the left side •. He was 
hospi~ali~~d in June 1978 for a left s~iatic pain. A _Determina
tion Order .dated· December 4,- 1978 awarae·d- claimant 15i unscheduled 
permanent partial disabili°t"y. • The mo_st recent ·diagnosis is that Q 
claimant his spinal stenosis with L4-5 nerve root·comp~ession. · • 
~urth~r surgety has been indicated. Thus.far·foi the ~urrent in-
jury ~he claiman·t has been treated conservat"i vely. with physical° 
therapy and medication for pain. He un·aerwent a physical therapy 
p~bgram at·the.Ca1l~han Center in August ·and Se~tember 1918. 
Claimant h~s cont~nued to have i~w back pai~ and leg pain • 

. Based on medical :factors· alone, the claimant has not proven 
that' he is permanentl~-arid totally disabled •. :on September 22, 
1978. Dr .• L~wis Vanbsdel of the ·tallahan ·ce~ter. wrote·: ."The voca
tional impairment- due to intrinsic physical disability is mildly 
moderate and due· to extr'insic psycholoqical _disability· is mild. 11 

On• November 7,. 1978, _Dr •. · Schroeder indi.ca·ted -that _claim.ant ~as 
released for iight.work. On-August 29, 1979, 9laimant wa~ exam
ined by.Ors. Carl.Holm, Charles Bird, and William Platt. They 
indicat'ed 'that. "the total loss of lumbosacral sp1ne funct·ion as it' 
exists t~da~ is_ rated as mi~d~i . 

_ moderate and -the loss of fun~tion due to the injury of Octob~r 20, 
-1977 ·is. r.atea as m_ild." On ·December 10, 1979, a neuroloqist, Dr. 
C. Conrad Carter,·re~orted th~t the 61airnant's "total lo~s of lu~
bosacr~l ~pin~ func~ion:as exist~ today is rated.as mildly moder
ate, and l; ·woti'ld feel. that about 75% of this is related. to 5 Jan- . 
uary 1918-injury.~ · 
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DELBERT V. KOCH. Cla mant
Evohl Malagon, Cla mant's Attorney
SAIF.Corp. Legal, Defense Attorney
Request for Rev ew by SAIF

WCB 78-10015
August 24, 1981

Reviewed by Board Members Barnes and Lewis.

The  AIF Corporation seeks Board review of Referee Baker's
order which awarded compensation to claimant for permanent total
disability from December 11, 1979.' The order also assessed a 15%
penalty on  AIF for unreasonable delay and resistance in its fail
ure to comply with Referee Baker's discovery order to produce cer
tain evidence on the question of the employer's policy regarding
rehiring of injured workers.

Claimant sustained a compensable injury to his low back on
October 20, 1977 while employed as a veneer plant knife grinderman
and relief foreman by Mazama Timber Products., On January 26,
1978, claimant underwent a myelogram which revealed bilateral
defects at L3-4 and a defect at L4-5 on the left side. He was
hospitalized in June 1978 for a left sciatic pain. A Determina
tion Order .dated December 4,‘ 1978 awarded claimant 15% unscheduled
permanent partial disability. The most recent diagnosis is that
claimant has spinal stenosis with L4-5 nerve root compression.
•Further surgery has been indicated. Thus.far for the current in
jury the claimant has been treated conservatively with physical
therapy and medication for pain. He underwent a physical therapy
program at the Callahan Center in August and  eptember 1978.
Claimant has continued to have low back pain and leg pain.

. Based on medical factors alone, the claimant has not proven
that he is permanently and totally disabled. On  eptember 22,
1978. Dr,. Lewis VanOsdel of the Callahan Center wrote: . "The voca
tional impairment due to intrinsic physical disability is mildly
moderate and due to extrinsic psychological .disability is mild."
On November 7, 1978, Dr.  chroeder indicated that claimant was
released for light work. On August 29, 1979, claimant was exam
ined by Drs. Carl Holm, Charles Bird, and William Platt. They
indicated that"the total loss of lumbosacral spine function as it
exists today is rated as mildly
moderate and the loss of function due to the injury of October 20,
1977 is rated as mild." On December 10, 1979, a neurologist, Dr.
C. Conrad Carter, reported that the claimant's "total loss of lum
bosacral .spine function as exists today, is rated as mildly
ate, and I would feel, that about 75% of
uary 1978 injury.".

this is related to
moder-
5 Jan-
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the hearing claimant testified that he thoug~t he could 
perform t~o jobs: Tallying trucks or marking boxes at ·the veneer 
plant. (Those jobs have never been offered to him.) He also tes
tified that iri 1979 he g6lfed on~ hold ln Creswell, went goose 
~unting for two days at Klamath Park, went road-hunting for deer 
twice (once at Silver Lake and once near LaPine), and went fishing 
about once a week during the three month fishing season at Win
chester. (The hospitalization in June 1978 for left sciatic ·pain 
occurred after a short fishing trip on the coast an~/or a drive to 
Eastern Oregon.) On February 28, 1979 claimant applied for unem
ployment compensation agreeing to register .for work ~ith the Ore
gon State Employment Service. This evidence indicates that claim
ant was not totally disabled based on physical and medical data 
alone. 

The addition of relevant social/vocational factors, however, 
strengthen the claimant's case that he is permanently and totally 
disabled. Claimant was 56 years 61d at the time of his current 
injury. He had completed the 11th gr~de·but has a reading vocabu
lary at the middle of the 5th grade level. Claimant does not have 
a GED. Except for a job in a filbert nursery that claimant took 
after leaving high school, he has no other wprk exp~rience except 
that in the plywood mill industry, and he has been associated with 
that industry· for approximately 30 years. He took twci classes at 
University of Oregon in management and supervision. He has served 
a~ a supervisor in that industry from 1951 to 1975. In 1975, he 
discontinued being a supervisor and worked as a knife grinderman 
and relief foreman. · 

If the medical and non-medical factors do not on their face 
show that efforts to obtain employment would be unreasonable, then 
the claimant must seek employment to gain permanent and total dis
~bility status under the requirements of ORS 656.206(3). 

. . ' 

A report from Rehabilitation Job Development Services dated 
January 11, 1979 said: 

ttDuring the last two weeks of December and the 
first two weeks of January, the client has 
been in contact with this office and has coop
erated and participated in our program. The 
client has stated that he has made several 

contacts with employers but has had no inter
views or results to report at this time. The 
most significant thing that needs reporting is 
that our job developer contacted Mr. Solomon 
at Mazama Timber, which is Mr. Koch's former 
employer. The employer at that time stated. 
that there was (sic) no positions open which 
Mr. Koch could qualify for.~.The job develcper 
and Mr. Solomon discussed other areas of em
ployment at the mill, such as driving h~ster. 
or personnel management .or safety inspector. 
Mr. Solomon stated that he didn't feel Mr. 
Koch was capable of being a personnel manager. 
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At the hearing claimant testified that he thought he could
perforin two jobs: Tallying trucks or marking boxes at the veneer
plant, (Those jobs have never been offered to him.) He also tes
tified that in' 1979 he golfed one hold in Creswell, went goose
hunting for two days at Klamath Park, went road-hunting for deer
twice (once at  ilver Lake and once near LaPine), and went fishing
about once a week during the three month fishing season at Win
chester. (The hospitalization in June 1978 for left sciatic pain
occurred after a short fishing trip on the coast and/or a drive to
Eastern Oregon.) On February 28, 1979 claimant applied for unem
ployment compensation agreeing to register for work with the Ore
gon  tate Employment  ervice. This evidence indicates that claim
ant was not totally disabled based on physical and medical data
alone.

The addition of relevant social/vocational factors, however,
strengthen the claimant's case that he is permanently and totally
disabled. Claimant was 56 years old at the time of his current
injury. He had completed the 11th grade but has a reading vocabu
lary at the middle of the 5th grade level. Claimant does not have,
a GED. Except for a job in a filbert nursery that claimant took 
after leaving high school, he has no other work experience except
that in the plywood mill industry, and he has been associated with
that industry for approximately 30 years. He took two classes at
University of Oregon in management and supervision. He has served
as a supervisor in that industry from 1951 to 1975. In 1975, he
discontinued being a supervisor and worked as a knife grinderman
and relief foreman.

If the medical and non-medical factors do not on their face
show that efforts to obtain employment would be unreasonable, then
the claimant must seek employment to gain permanent and total dis
ability status under the requirements of OR 656.206(3).

A report from Rehabilitation Job Development  ervices dated
January 11, 1979 said:

"During the last two weeks of December and the 
first two weeks of January, the client has 
been in contact with this office and has coop
erated and participated in our program. The
client has stated that he has made several

#
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Mr. Solomon at that time stated he didn't 
feel he would be able to hire him.· The em
ployer did state that he felt Mr. Koch would 
be qualified as. a safety inspecior but he did 
not have ~ny safety inspector positions open 
at this time ... In summary, ·it is the opinion 
of this counseling staff that the client has 
fully paiticip~ted in his own job development 
prqgram and has cooperated with our procedure. 
The client was also informed that we •will need 
a list of ten employ~rs he has contacte~. The 
client stated that he agreed to do that." 

On January 31, 1979, Rehabilitation Job Development Services 
·reported: 

"On January 3, Mr. Jerry Solomon conta~ted our 
job developer to state he had no positions 
which he could perform at this time .•• The job 
developer told Mr. Delbert Koch that he felt 
they needed to pursue other companies because 
of Mr .. Solomon's attitu~e toward him. Delbert 
stated that he didn't know what to do at this 
point and needed to think about it and would 
contact o0r job developer during the second 
week of January~ .. on the 30th of January phone 
contact was made with Mr. Koch. The job de
veloper informed him of his responsibility in 
job search and also requested that he contact 
five or ten employers a week. _Mr. Koch agreed 
to do ·that. The job developer suggested that 
he go and call mills and apply for jobs he can 

. do, and also Coast to Coast warehouse had op
enings." 

On February 28~ 1979, Rehabilitatioh Job Development Services 
reported 

"Mr. Delbert koch has improved his contact 
with this office, and has kept us {nformed of 
his activities. Mr. Koch's biggest complaint 
is he has problems coming up with or thinking 

-of places to apply each aay. The joh deveJ~ 
oper also has given Mr. Koch a list of employ
ers td cqntact in his area." 

On February 28, 1979 claimant registered for work with the Oregon 
Stat~ Employment Service. 

On March 15, 1979, Rehabilitation ·Job Development Services 
reported: 

~During the past· 30 days Mr~ Ko~h has partici
pated in his job search in ·a more positive 
rninn~r and has provid~d the job developer ~ith 
~ list of ·employers which he has cont~cted. 
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On January 31, 1979, Rehabilitation Job Development  ervices
reported:

"On January 3, Mr. Jerry  olomon contacted our
job developer to state he had no positions
which he could perform at this time...The job
developer told Mr. Delbert Koch that he felt 
they needed to pursue other companies because
of Mr.,  olomon's attitude toward him. Delbert
stated that he didn't know what to do at this 
point and needed to think about it and would
contact our job developer during the second
week of January;..On the 30th of January phone
contact was made with Mr. Koch. The job de
veloper informed him of his responsibility in
job search and also requested that he contact
five or ten employers a week. Mr. Koch agreed
to do that. The job developer suggested that
he go and call mills and apply for jobs he can
do, and also Coast to Coast warehouse had op
enings."

February 28, 1979, Rehabilitation Job Development  ervicesOn
reported

"Mr. Delbert Koch has improved his contact
with this office, and has kept us informed of
his activities. Mr. Koch's biggest complaint
is he has problems coming up with or thinking
of places to apply each day. The job devel
oper also has given Mr. Koch a list of employ
ers to contact in his area."

On February 28, 1979 claimant registered for work with the Oregon
 tate Employment  ervice.

On March 15, 1979, Rehabilitation Job Development  ervices
reported :

"During the past 30 days Mr. Koch has partici
pated in his job search in a more positive
manner and has provided the job developer with
a list of employers which he has contacted.
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consist of virtually all the mills in 
the Euiene area. The job developer_ has con
tacted. these employers in ·ari attempt to sched
ule an interview with Mr. Koch. However, at 
this time, we have been unable to ~o so ••• Mr. 
Solomon was contacted ~~d ·agreed to meet with 
both the job developer and Mr. Koch at his 
office in Creswell •.. During the interview Mr. 
Solomon repeatedly stated that the only posi
tion he·had for Mr. Koch was his former posi
tion as a knife grinderman. The job d~veloper 
asked Mr. Solomon if he would be willing to 
allow w. C. D. to modify the job site toles-· 
sen the risk of reinjury to the client, he 
stated he.was not, when asked why he refused 
to comment. Mr. Solomon continually attacked 
Mr. Koch's personality and ability to handle 
the crew and at one time during the interview 
brought in a supervisor to confirm his state
ments. Mr. loch successfully refuted most of 
~he stateme~ts made by the supervisor, by cit
ing ciicumstances that occurred during the 
time of the alleged problems. Mr. Solomon 
stated that the job as knife grinder would not 
be full time as he would be reducing that crew 
to a one-man operation which would not be full 
time due to the cutbacks in the lumber indus
try. 

He stated that because 0f this the person per
forming this job would have to be capable of 
performing more strenuous duties wherever 
needed in the mill. He stated that for this 
reason he did not feel Mr. Koch would be feas
ible for even this position. ~r. Solomon was 
asked if there were other positions Mr. Koch 
could perform, he stated no •.. It would app~~r 
that due to Mr. Koch's age and apparent lack 
of willingness by·Mazama Timber to s~ppbit Mr. 
Koch, returning him to gairifut employment may 
be an arduous task." 

Next, the claimant was referred to Ingram and Associates, 
another private rehabilitation company. On July 5, 1979, Ingram 
and Associates reported that .they had visited with Mr. Solomon at 
Mazama Timber Products and a list of five possible positions was 
offered to the claimant. These were knife grinder, bundle tier 
and labeler, clipper spotter, chain off-bearer and industrial 
truck operator. It was indicated that for the knife grinder posi
tion a cart would be purchased so that the claimant would never 
have to lift the entire weight of a knife blade. The list was 
sent to Dr. Schroeder, who said, "It is rn~ opinion that he should 
attempt to try the knife grinding job to demonstrate good faith. 
It is possible at this stage that the patient may not be able to 
perform in a full-time capacity." · 

Ingram and Associates reported on December 6, 1979 in their 
closing report: 
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job developer
willing to
site to les-'

These consist of virtually all the mills in
the Eugene area. The job developer has con
tacted, these employers in an attempt to sched
ule an interview with Mr. Koch. However, at
this time, we have been unable to do so...Mr.
 olomon was contacted and agreed to meet with
both the job developer and Mr. Koch at his 

. off ice in Creswell...During the interview Mr.
 olomon repeatedly stated that the only posi
tion he had for Mr. Koch was his former posi
tion as a knife grinderman. The
asked Mr.  olomon if he would be
allow W. C. D. to modify the job
sen the risk of reinjury to the client, he
stated he'was not, when asked why he refused
to comment. Mr.  olomon continually attacked
Mr. Koch's personality and ability to handle , .
the crew and at one time during the interview
brought in a supervisor to confirm his state
ments. Mr. Koch successfully refuted most of
the statements made by the supervisor, by cit
ing circumstances that occurred during the
time of the alleged- problems. Mr.  olomon
stated that the job as knife grinder would not
be full time as he would be reducing that crew
to a one-man operation which would not be full 
time due to the cutbacks in the lumber indus
try.
He stated that because of this the person per
forming this job would have to be capable of
performing more strenuous duties wherever
needed in the mill. He stated that for this 
reason he did not feel Mr. Koch would be feas
ible for even this position. Mr.,  olomon was
asked if there were other positions Mr. Koch
could perform, he stated no...It would appear
that due to Mr. Koch's age and apparent lack 
of willingness byMazama Timber to support Mr.
Koch, returning him to gainful employment may
be an arduous task."

Next, the claimant was referred to Ingram and Associates,
another private rehabilitation company. On July 5, 1979, Ingram
and Associates reported that .they had visited with Mr.  olomon at
Mazama Timber Products and a list of five possible positions was
offered to the claimant. These were knife grinder, bundle tier 
and labeler, clipper spotter, chain off-bearer and industrial
truck operator. It was indicated that for the knife grinder posi
tion a cart would be purchased so that the claimant would never
have to lift the entire weight of a knife blade. The list was
sent to Dr.  chroeder, who said, "It is my opinion that he should
attempt to try the knife grinding job to demonstrate good faith. 
It is possible at this stage that the patient may not be able to
perform in a full-time capacity."

Ingram and Associates reported on December 6,
closing report:
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you know our rehabilitation plan orig
inally was to return Mr~ Koch to his knife 
grinding job with' Mazama Timber Products. We 
obtained permission from his treating physi
cian and Orthopaedic·Consultants concurred · 
based on the modifications to th~ work site -we 
had anticipated. Regrettably, when I called 
Mr. Solomon.to arrange for him to review the 
specifications for the ~odification he in
formed me that he had leased ·the plant in 
que~tion to Alpine Tifuber Produtts. One 
wonders how long this plan has·been in the 
works. Needless to say,-we spent a lot of 
time and energy for this modification on good 
faith and were distressed we were not notified 
of ·plans to lease the plant.· •. Prior to a 
referral to our agency an9ther agency had made 
an _extensive job search in the area for a · 

variety of jobs and placement was·not success-
.ful .. It is doubtful we would be any more suc
cessful with Mr. Ko6h in view of h~s age, im
pairme~t to hi~ back and knees, and personal
ity proble~s. With his former employer riot · 
offering Mr. Koch any other position and Al
pine Timber Products not being feasible we 
believe there is nothing more that we can 
offer Mr. Koch. I deeply regret not being 
able to assist th{s interesting gentleman in 
returning to work~ W~·will at this point, 
close our file." · 

In a letter dated January 15, 1980 from the Workers• Compen-
sation bepa~tment·to fhe .claimant, it wa~ stated: 

"In accordance with the final r~port of Ingram 
and Associates dated December 6, 1979, r·am 
closing your file with Field Services. Ms. 
Ingram cited the previous, unsuccessful job 
placemeht efforts of Rehabilitation Job Devel
opers, your age, physical limitations and 

· Froblems_sfemming -from attempts to place you 
at Mazami Timber Products and Alpine Timber 
Products as reasons for closing their ·files. 
In view of the unsuccessful attempts made by 
two rehabilitation firms, I do not plan to 

· ~ake a further r~ferral." · 

_ Our main concern about this evidende of claimant'.s job search 
is that there ~eems to have beeh an undue emphasis oh claimant 1 s 
returning to work with Mazama Timber Products 16ng after it should 
ha~e been clear to ·all concerned that such a return was rather · 
~op~less because of various frictions between claimant and Mr~ 
Solomon. Another concern is that the rehabilitation counselors 
seem· to· ha~e devoted little attention to claimant's significant 
(1951-75) ·experience.as a supervisor and made little effoit in the 

direction of seeking such relatively sed~ntary wbrk for claimant. 
-186-
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"As you know our rehabilitation plan orig
inally was to return Mr. Koch to his knife
grinding job with' Mazama Timber Products. We 
obtained permission from his treating physi
cian and Orthopaedic Consultants concurred
based on the modifications to the work site we
had anticipated. Regrettably, when I called
Mr.  olomon to arrange for him to review the
specifications for the modification he in
formed me that he had leased the plant in
question to Alpine Timber Products. One
wonders how long this plan has been in the
works. Needless to say, we spent a lot of
time and energy for this modification on good
faith and were distressed we were not notified
of plans to lease the plantPrior to a
referral to.our agency anpther agency had made
an extensive job search in the area for a
variety of jobs and placement was not success
ful-. It is doubtful we would be any more suc
cessful with Mr. Koch in view of his age, im
pairment to his back and knees, and personal
ity problems. With his former employer not
offering Mr. Koch any other position and Al
pine Timber Products not being feasible we
believe there is nothing more that we can
offer Mr. Koch. I deeply regret not being
able to assist this interesting gentleman in
returning to work. We'Will at this point,
close our file."

#

#

In a letter, dated January 15,
sation Department to the claimant,

1980 from the Workers'
it was stated:

Compen-

"In accordance with the final report of Ingram
and Associates dated December 6, 1979, I am
closing your-, file with Field  ervices. Ms.
Ingram cited the previous, unsuccessful job 
placement efforts of Rehabilitation Job Devel
opers, your age, physical limitations and 
-problems .stemming • from attempts to place you
at Mazama Timber Products and Alpine Timber
Products as reasons for closing their files.
In view of the unsuccessful attempts made by
two rehabilitation firms, I do not plan to
make a further referral."
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11'concerned that such a return was rather
various frictions between claimant and Mr.
ncern is that the rehabilitation counselors
little attention to claimant's significant
as a supervisor and made little effort in the 
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On the other hand, in the case of a worker claimant's age, often 
the only employer that-will feasibly take- the worker back after an 

•injury is the one that·_e-rnployed him at the- time of the injury; and 
the fact remains that two tontract rehabilitation a~encies have 
been unsuccessful in placing c:lai,1tiant in re·gular sui.table employ

-ment. 

Based on the above evidence, we agree with the finding.of 
Referee-Baker that: 

"The failure to obtain employment is not due 
to a lack of motivation. With this ilaimant 1 s 
age, ed~cation, work experience.and disabil
ities, I conclude he can no longer dep~ndably 
sell his servic~s in a qompetitive general 
labor market. He has established by a pre~on
derance of evidence that he is en-titled to 
compensation for permanent· tot.al disabilit:f~ 
Should his condition materially improve, with 
or without additional surgery,• his status is 
s~bject to r~vie~ and modification." 

We.disagree, however, with t~e penalty assessed by ~he Ref~ 
eree against SAIF for noncompliance with the Referee's discovery 
order. A~- a general pioposition, we ~elie~~ t~e Refe~ee~ should 
have broad author~ty to enter discovery orders and enforce them 
with appropriate sactions. Here the Referee's discovery order was 
for- the.production of information regarding his former employer's 
policy reg~rding rehirinq injuted workers. Despife th~ board dis
covery authority of the ~ei~rees, we find this specific order was 
b~yond the outer limits of that authority. Discrimination against 
injured workers is not an issue that can properly be raised in 
this forum, but rather an issue within the jurisdiction of the 
Bureau of Labor pursuant to ORS Chapt~r 659. ·Thus, even assuming 
the information SAIF was or_dered -to -p~oduce but did not produce ·
showed a policy of blatant discrimination aginst injured workers, 
that tnformation could have in no way been relevant in this pro
ceeding· on the extent of claimant's disability. Under ORS 
656. 206 (3) claimant only had the burden of showing· reasonable 
efforts to seek employment; ·he did not have the burde11 of showing 
why ~e -was refused em~loyment by his former em~~oyer.· 

ORDER 

The Referee's order dated November 14, 1980 is modified to 
eliminate €he penalty and attorney fee ordered purs~~nt to ORS 
656.382; in all other respects the Referee's order is affirmed. 

DONALD LATHROP, Claimant . 
Peter. 0. Hansen, -Claimant's Attorney 
Qonald W. Hull, Defense Attorney · 
Order of Dismissal 

WCB 80-10830 
August 24, -1981 

Since an Order of Abatement of Referee Menashe • s Opinio·n and 
Order was :i.ss_ued on July 16, 1981 due to a Motion· for 
Reconsideratibn of that order having been filed,· the Request for 
Review by claim~nt i~, therefore) a nullity~ 

IT IS SO ORDERED. 
-187-

bn the other hand, in the case of a worker claimant's age, often
the only employer that will feasibly take the worker back after an
injury is the one that.employed him at the time of the injury; and
the fact remains that two contract rehabilitation agencies have
been unsuccessful in placing claimant in regular suitable employ
ment. '

Based on the above evidence, we agree with the finding of
Referee Baker that:

"The failure to obtain employment is not due
to a lack of motivation. With this claimant's
age, education, work experience . and disabil
ities, I conclude he can no longer dependably
sell his services in a competitive general
labor market. He has established by a prepon
derance of evidence that he is entitled to
compensation for permanent'total disability.
 hould his condition materially improve, with
or without additional surgery, his status is
subject to review and modification."

We disagree, howe.ver, with the penalty assessed by the Ref
eree against  AIF for noncompliance with the Referee’s discovery
order. As a general proposition, we believe the Referees should
have broad authority to enter discovery orders and enforce them
with appropriate sactions. Here the Referee's discovery order was
for•the production of information regarding his former employer's
policy, regarding rehiring injured workers. Despite the board dis
covery authority of the Referees, we find this specific order was
beyond the outer limits of that authority. Discrimination against
injured workers is not an issue that can properly be raised in
this forum, but rather an issue within the jurisdiction of the
Bureau of Labor pursuant to OR Chapter 659. Thus, even assuming
the information  AIF was ordered to produce but did not produce
showed a policy of blatant discrimination aginst injured workers,
that information could have in no way been relevant in this pro
ceeding on the extent of claimant's disability. Under OP 
656,206(3) claimant only had the burden of showing' reasonable
efforts to seek employment; he did not have the burden of showing
why he was refused employment by his former employer.

ORDER
The Referee's order dated November 14, 1980 is modified to

eliminate the penalty and attorney fee ordered pursuant to OR 
656,382; in all other respects the Referee's order is affirmed.

m

DONALD LATHROP, Cla mant
Peter. 0. Hansen, Cla mant's Attorney
Donald W. Hull, Defense Attorney
Order of D sm ssal

WCB 80-10830
August 24, 1981

 ince an Order of Abatement of Referee Menashe's Opinion and
Order was issued on July 16, 1981 due to a Motion for
Reconsideration of that order having been filed, the Request for
Review by claimant is, therefore, a nullity.

IT I  O ORDERED.
-187-
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8. ·LYONS, ·Claimant· 
Richard Carlson, Claimant·•s Attorney 
SAIF Cor:p Legal,- Defense Attorney 
Request for Review by _SAIF 

WCB 80-06327 
August 24, 1981 

Reviewed by Board Members Barnes and Mccallister. 
,•,-' 

The SAIF Corportition seeks Board review of R~feree Leahy's 
order which granted claimant compensation etjual.to 37.5° for 25% 
loss of each hand ·and additional time loss compensation from March 
24, 1980 up to June 25, 1980, ·1ess one day, April 15, 1980. SAIF 
asks that this or~er· be reversed. · 

This claimant has bilateral trigger finger and carpal tunnel 
syndrome conditions for ~hich she has· had several surgeries. Dr. 
Cook··has b~en the treating physiciah. When claim closure was 
being considered, ·it became evident that Dr. Cook's· reports·~~re 
not sufficient.to determine claimant's loss of function of her 
hands: ·Claimant was• referred to Dr~ Mary McVay whq submitted the 
only comprehensive medi6aJ report tn th~ record. Dr. McVay's 
repoit of May 30,_1986 concludes with the following p~ragr~ph: 

·"rhe patient has minimal subjective ~omplaints 
at.this time. She does·have some weakness but 
was advised to work ·on strengthening the hands 
and improvement is anticipated. T~e patient 
is employable- in the occupation of her choicie.· 
There is no permanent impairment· as a result 
of her multiple operative procedures. While 
the patient did have a right trigger thumb in 
1973~ th~re is no evidence that there was a 
pre~~xisting condifion pr~or to her e~ployment 
at Oroark Industries~ I db not believe she 
c;~ld have worked at Omark Industries for five 
months with·.pre-existing trigger fingers· and 
bilateral ~~rpal tunnel syndrome." ·{Emphasis 

·added) . 

E0idently·, base~ ~n ri~~--~civay's ~eport,_the clai~ was closed 
by Determin~tion Order on June 30, 1980. The.delay was ca~scd hy 
or. Coo'k's. failure to respond.to inquiries concerning Dr. McVay's 
opinion except to state June 18, 1980 that as.of March- 24, 1980, 
"She is reaching a point of being medically stationary. · I have 
communicated with SAIF. I will see her in the future on an as
needed basis only." 

· The Determination Order granted temporary total disability 
for March 6, 1979 through March 24, 1980 and for one day only on 
April 15, 1980. The claimant requested a hearin~ and contended 
the she should have received temporary total disability benefits 
until June 25, 1980 and that permanent partial disability should 
be awarded. 

-188-

Reviewed by Board Members Barnes and McCallister.

The  AIF Corporation seeks Board review of Referee Leahy's
order which granted claimant compensation equal to 37.5° for 25%
loss of each hand and additional time loss compensation from March
24, 1980 up to June 25, 1980,less one day, April 15, 1980.  AIF
asks that this order be reversed.

This claimant has bilateral trigger finger and carpal tunnel
syndrome cpnditions for which she has had several surgeries. Dr.
Cook has been the treating physician. When claim closure was
being considered, it became evident that Dr. Cook's reports were
not sufficient to determine claimant's loss of function of her 
hands. Claimant was- referred to Dr. Mary McVay who. submitted the
only comprehensive medical report in the record. Dr. McVay's
report of May 30, 1980 concludes with the following paragraph:

"The patient has minimal subjective complaints
at.this time.  he does'have some weakness but
was advised to work on strengthening the hands
and improvement is anticipated. The patient
is employable in the occupation of her choice.
There is no permanent impairment- as a result
of her multiple operative procedures. While
the patient did have a right trigger thumb in
1973, there is no evidence that there was a
pre-existing condition prior to her employment
at Omark Industries. I do not believe she 
could have worked at Omark Industries for five 
months with pre-existing trigger fingers and 
bilateral .carpal tunnel syndrome . " (Emphasis
added)

. Evidently, based on Dr, McVay's report, the claim was closed
by Determination Order on June 30, 1980. The delay was caused by
Dr. Cook’G. failure to respond'to inquiries concerning Dr. McVay's
opinion except to state June 18, 1980 that as of March 24, 1980,
" he is reaching a point of being medically stationary. I have
communicated with  AIF. I will see her in the future on an as-
needed basis only."

The Determination Order granted temporary total disability
for March 6, 1979 through March 24, 1980 and for one day only on
April 15, 1980. The claimant requested a hearing and contended
the she should have received temporary total disability benefits
until June 25,.1980 and that permanent partial disability should
be awarded.

OLIVE B. LYONS, Cla mant' WCB 80-06327
R chard Carlson, Cla mant's Attorney August 24, 1981
SAIF Corp Legal, Defense Attorney
Request for Rev ew by ,SAIF

m

m
-188-



        
         

          
        

        
         

           
        
           

       

         
      

  
  

         
     

    
   

    
    
  
    
     

    
    

   
  

    
      

      
     
      
     

    
    

    
     
    

  
 
   
  

  
 

   
  

   
 

          
            

             
        

         
      

Referee ·granted claimant a permanent partial disability 
award based on the rat~on_ale of_'.;Boyce.v. Sambo's Restaurant, Inc., 
44 Or App 305 · ( 1980). In Boyce, the claimant's award_ was in- · 
creased based on the claimant's credible testimony regarding his 
limitations. His injury had caused residual impairment an~ his 
award was·increased substantially due to. loss of strength, e"£"c':" 
We find a significant distinction between Boyce and this case. ~n 
Boyce·th~re was objective_medical evidence of some permanent im
p2irment. In this case, the physician upon whom we rely (Dt. 
McVay) says the claimant has no permanent impairment. 

\ 

We conclude the claimant has failed to prove by a preponder
ance of evidence a permanent partial disability in either hand(s) 
or forearm(s). The Determination Order. is affirmed to the extent 
it' awarded no permanent partial disability. 

In regard to claimant's entitlement to a~ditional temporary 
total disability compensatiori, we concur with ·the findings and 
conclusion of the Referee. We find the medical ·report of Dr. Cook 
dated March 24, 1980,· upon which the Ev~lu~tion bivision based 
their detetmination, was not sufficient to justify a closure •. Dr. 
C9ok merely stated claimant was approaching being medically sta
tionary. This is later reinforced by Dr. McVay 1 s report of May 
30, 1980 which indicated improvement was expecfed. ·or. Cook's 
June 25; ~980_ chart note which state~ in pertinent part, 
" •.. generally, however, her condition is stationary, ancl she can 
be considered discharged," further supports the Referee's finding. 

ORDER 

The Referee's order dated Januaiy 26, 198) is reversed in 
part and affirmed in part. The Referee's award of 37.5° for 25% 
~artial loss of each hand of_a _maximum of·lS0°· is rev~rsed, and 
the Determination Order which granted rio permanent partial dis
ability is restored. The Referee's additional award of compensa
iion for temporary total disability is affirmed. 

-189-

The Referee granted claimant a permanent partial disability
award based on the rationale of..Boyce.v.  ambo's Restaurant, Inc.,
44 Or App 305 (1980). In.Boyce, the claimant's award was in
creased based on the claimant’s credible testimony regarding his 
limitations. His injury had caused residual impairment and, his 
award was ' increased substantially due to-loss of strength, etc.
We find a significant distinction between Boyce and this case. In
Boyce■there was objective medical evidence of some permanent im
pairment. In this case, the physician upon whom we rely (Df.
McVay) says the claimant has no permanent impairment.

the claimant has failed to prove by a preponder-
a permanent partial disability in either hand(s)

We conclude
ance of evidence
or forearm(s). The Determination Order-is affirmed to the extent
it awarded no permanent partial disability.

In regard to claiman
total disability compensa
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tionary. This is later r
30, 1980 which indicated
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t's entitlement to additional
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n which the Evaluation Divisi
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er condition is stationary, a
" further supports the Refere

ORDER

tempora ry
ings and 
of Dr. Cook
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losure.. Dr.
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rt of May
. Cook's
t,
nd' she can
e's finding.

The Referee's order dated January 26, 1981 is reversed in
part and affirmed in part.' The Referee's award of 37.5° for 25%
partial loss of each hand of a maximum of 150° is reversed, and
the Determination Order which granted no permanent partial dis
ability is restored. The Referee's additional award of compensa
tion for temporary total disability is affirmed.
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MARTISHEV, Claimant 
Gerald Doblie, Claimant 1 s Attorney 
SAIF Corp Legal, Defense Attorney 
Request for Review by SAIF 

WCB 80-11645 
August 24, 1981 

Reviewed by Board Members Barnes and Mccallister. 

The SAIF-Corporation requests Board review of Referee 
Nichols' order which awarded the claimant 35% unscheduled 
permanent partial disability for a back injury of February 16, 
1977. The isi~e _is ext~nt of permanent partial disibility. 

The claimant injured his back. February 16, 1977 when he fell 
while thinning tre~s. The medical diagnosis was chronic cervical 
and lumbosacral sprain. After about a year of conservative treat
ment, th~ claimant was declared medically station~ry February 17, 
1978. A vocational rehabilitation program had been s~arted but 
was interrupted for_ fuither medical investigation of -claimant's 
continued symptoms.· Claimant was again declared medically sta
tionary December 18, 1978, and a Determination Order was issued 
aw~rding 10% unscheduled permanent partial disability~ Claimant's 
request for hearing was settled by a stipulation dated May 3, 1979 
which increased the permanent par~ial disabilily. award to 2~% .• 

-In July i979 cl~imant filetj a claim for aggravation. SAIF 
denied the claim, and claimant requested a hearing on that denial. 
After the denial but before the hearing was held, claimant had low 
back surgery, a laminectomy, on J~nuary 2~, 1980. Claimant was 
declared medically stationary April 2, 1980, and Dr. Frank, a 
neurosur~eon, at that time evilu~ted claimant's residual impair
ment as 5%. The .pieponderance of the medical evidence then avail
~ble related claimant~s herniated disc and need for surgery t6 the 
accepted 1977 claim, so SAit accepted the 1979 aggravation claim 
by stipulatio~ dated April 29, 1980. · 

On December. 19, 1980 a Determination Order was issued which 
awarded claimant no additional permanent partial disability in 
excess of that previously awarded by Determinati � n-Order of Jan
uary 17, 1979 and stipulation dated.April 29, 1980~ Claimarit 
requested a hearing contesting the amount of permanent partial 
disability awarded by the last Determination Order. 

SAIF contends that claimant has failed to prove by a prepon- · 
derance of evidence that his condition had permanently worsened 
since his last unchallenged award to the oegree which justified an 
award of 35% unsch~duled disability. SAIF argues that •since the 
stipulated settlement of April 29, 1979 was never appealed, it has 
oecome final,·as a matter of law, establishing the extent of per
manent partial oisability a~·of April 29, 1979. we agree but (ail 
to see what relevance that argument has re~arding the evaluation 
of claimant's perrnament partial disability at closure of hi·s ~g
gravation claim. The issue at hearing was whether the Determina
tion ·order of December 19, 1980 properly reflected the claimant's 
permanent partial disability as of the date of the hearino. We 
find that the 35% permanent partial disability award ordered by 
the Referee was proper.. . 

-19Qw 

DAN MARTISHEV, Cla mant
Gerald Dobl e, Cla mant's Attorney
SAIF Corp Legal, Defense Attorney
Request for Rev ew by SAIF

WCB 80-11645
August 24, 1981

Reviewed by Board Members Barnes and McCallister.

The  AIF Corporation requests Board review of Referee
Nichols' order which awarded the claimant 35% unscheduled
permanent partial disability for a back injury of February
1977. The issue is extent of permanent partial disability.

16,

The claimant injured his back, February 16, 1977 when he fell 
while thinning trees. The medical diagnosis was chronic cervical
and lumbosacral sprain. After about a year of conservative treat
ment, the claimant was declared medically stationary February 17,
1978. A vocational rehabilitation program had been started but 
was interrupted for further medical investigation of claimant's
continued symptoms. Claimant was again declared medically sta
tionary December 18, 1978, and a Determination Order was issued
awarding 10%. unscheduled permanent partial disability. Claimant's
request for hearing was settled by a stipulation dated May 3, 1979 
which increased the permanent partial disability, award to 25%..

In July 1979 claimant filed a claim for aggravation.  AIF
denied the claim, and claimant requested a hearing on that denial.
After the denial but before the hearing was held, claimant had low
back surgery, a laminectomy, on January 29, 1980. Claimant was 
declared medically stationary April 2, 1980, and Dr. Frank, a
neurosurgeon, at that time evaluated claimant's residual impair
ment as 5%. The preponderance of the medical evidence then avail
able related claimant’s herniated disc and need for surgery to the 
accepted 1977 claim, so  AIF accepted the 1979 aggravation claim
by stipulation dated April 29, 1980.

On December. 19, 1980 a Determination Order was issued which
awarded claimant no additional permanent partial disability in
excess of that previously awarded by Determination Order of Jan
uary 17, 1979 and stipulation dated.April 29, 1980. Claimant
requested a hearing contesting the amount of permanent partial
disability awarded by the last. Determination Order.

 AIF contends that claimant has failed to prove by a prepon
derance of evidence that his condition had permanently worsened
since his last unchallenged award to the degree which justified an
award of 35% unscheduled disability.  AIF argues that since the 
stipulated settlement of April 29, 1979 was never appealed, it has 
become final, as a matter of law, establishing the extent of per
manent partial disability as of April 29, 1979. We agree but fail 
to see what relevance that argument has regarding the evaluation
of claimant's permament partial disability at closure of his ag
gravation claim. The issue at hearing was whether the Determina
tion Order of December 19, 1980 properly reflected the claimant's
permanent partial disability as of the date of the hearing. We
find that the 35% permanent partial disability award ordered by
the Referee was proper..

-190-
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Cla.imant. is of Russian descent, having been born 1n China and_ 
rai~ed in Brazil until mov~ng f6~6~eg6n.: fle has a ~ixth grade ed~ 
ucation and is now 26 years old. All of his work ex~erience is in 
he.avy physical .labor." He has been tested as having a full· scale 
I.Q~ of 89 and is··1imited by his cultural· backgrbund. He has been 
rated as. a psychological class· III and a v'ocati·onal ciass III, 
having unsuccessfully attempted several .vocational rehabilitation 
programs. Taking into account Dr. Frank's impairment rating of 5% 
and appl~ing the Depart~ent's rµles for weighing .the ielevarit · 
social/voc~tional factors, we conclude that· the· Refer~e•~· award of 
3 5% u·nscheduled disability properly reflects claimant's loss of 
earning capacity. 

ORD];:R 

The Referee's order -dated March 17, 1981 is affirmed.· Claim
ant's· attorney· is awarded ·-the sum of $150. for services re·naered in 
this Board review, payable bi the SAIF Corporation, said services 
consisting of a one pa~e brief. 

CHARLES G; McARTHUR, Claimant 
Evohl Malagon, Claimant 1 s Attorney 
SAIF C9rp Legal, Defense Attorney 
Order Denying Dismissal 

WCB·B0-05966 
August 24·, 1981 

A·m~tion to dis~iss the SAIF Corobration's request 
review was received by the-Board on the. ground that the 
for review was unti~ely filed. 

for 
request 

Due to the 30 days falling w~thin a weekend, the reque~t 
is considered timely; and this case will be entered on· th~ 
docket and reviewed as ~equested. 

Therefore, clai~ant's request fo~ dis~issal of the request 
for review in this ma~ter is denied. 

IT IS SO ORDERED. 

. -191-
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ORDER
The Referee's order -dated March 17, 1981 is affirmed. • Claim

ant's attorney is awarded the sum of $150.for services rendered in
this Board review, payable by the  AIF Corporation, said services
consisting of a one page brief.

CHARLES G. McARTHUR, Cla mant WCB'80-05966
Evohl Malagon, Cla mant's Attorney August 24, 1981
SAIF Cprp Legal, Defense AttorneyOrder Deny ng D sm ssal

A motion to dismiss the  AIF Corporation's request for
review was received by the Board on the. ground that the request
for review was untimely filed.

Due to the 30 days falling within a weekend, the request
is considered timely, and this case v;ill be entered on the 
docket and reviewed as requested.

Therefore, claimant's request for dismissal of the request
for review in this matter is denied.

IT I  O ORDERED.
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I. McCANN, Claimant 
Cooley, Byler & Rew, Claimant~s Attorneys 
SAIF Corp Legal, Defense Attorney 
Request for Review by Claimant 
Cross Request by Employer 

v/CB 80-6770 
August 24, 1981 

Reviewed by Bo~rd Members McC~llister and Lewis. 

The claimant requests Board review and SAIF cross 
requests review of Referee James' order ~rttich found no 
prITTature claim cl6sure, but granted claimant an award of 96 
degrees for 30% unscheduled low back disability. Clai� ant 
contends the award is inadequate and that.he is permanently and 
totally disabled. SAIF contends claimant's award of nern~nent 
partial d~sability should be reduced. -

The Board affirms and adopts the order of the neferee. 

ORDER 

~he Referee's order dated ~ebruary 24, 1981 is affirmed. 

DOROTHY McIVER, Claimant 
Peter 0. Hansen, Claimant 1 s Attorney 
SAIF Corp Legal, Defense Attorney 
Order Vacating Own Motion Order 

Own Motion 81-014M 
Auqust 24, 1981. 

The Board issued its Own Motion Order on June 3, 1981 
which reopened claimant's claim pursuant to the provisions 
of ORS 656.278. 

It has now come to the Board's attention that a 
Determination Order was entered in this case on July 29, 1980. 
Therefore~ since claimant had one year to appeal from the 
Determination Order and our Order was issued before that one 
year ~xpired, the Board had no jurisdiction to reopen this 
claim.·· 

Therefore, our Own Motion Order dated June~' ~981 is. 
hereby.vacatep and.held for ·naught. The claim is remanded 
to the Ev~luation Division of the Workers' Compensation. 
Department for closure pursuant to ORS 656.268. 

I'r 1s· so ORDERED. 
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HERBERT I. McCANN, Cla mant WCB 80-6770
Cooley, Byler & Rew, Cla mant's Attorneys August 24, 1981
SAIF Corp Legal, Defense Attorney
Request for Rev ew by Cla mant
Cross Request by Employer

Reviewed by Board Members McCallister•and Lewis.

The claimant requests Board review and  AIF cross
requests reviev; of Referee James' order which found no
premature claim closure, but granted claimant an av;ard of 96
degrees for 30% unscheduled low back disability. Claimant
contends the award is inadequate and that,he is permanently and
totally disabled.  AIF contends claimant's award of permanent
partial disability should be reduced.

The Board affirms and adopts the order of the Referee.

ORDER

The Referee's order dated February 24, 1901 is affirmed.

DOROTHY McIVER, Cla mant
Peter 0. Hansen, Cla mant's Attorney
SAIF Corp Legal, Defense Attorney
Order Vacat ng Own Mot on Order

Own Mot on 81-014M
August 24, 1981,

The Board issued its Own Motion Order on June 3, 1981
which reopened claimant's claim pursuant to the provisions
of OR 656.278.

It has now come to the Board's attention that a
Determination Order was entered in this case on July 29, 1980 
Therefore, since claimant had one year to appeal from the 
Determination Order and our Order was issued before that one
year expired, the Board had no jurisdiction to reopen this
claim.• ■

Therefore, our Own Motion Order dated June 3, 1981 is.
hereby .vacated and held for naught. The claim is remanded
to the Evaluation Division of the Workers' Compensation.
Department for closure pursuant to OR 656.268.

IT I  O ORDERED.
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L. MILLER, Claimant 
Robert Bennett, Claimant's ·Attorn~y 
Ridgway Foley, Defense Attorney 
Request for Review by Employer 

. . . . 

WCB 80-01112 
Augus:t 24, 1981 

Reviewed by Board Members Barnes and McCallister. 

The employer seeks -Board review of Referee James' order which 
set aside· its denial of compensation for claimant's skin condi
tion. The employer contends the medical evidence shows claimant's 
condition· is .not the result of an underlying disease caused or 
worsened_by work activity. We agree and r~~erse. 

Claimant works in a wood· mill. When he works in the ground 
wood department, his skin itches. No other work st;ation in· the 
mill produces this effect. Dr. Anderson, dermatologist and treat
ing physician, te~ted claimant for wood pulp allergies. The· test 
results were negative. Drs.· Pokorney and Storrs, dermatologists, 
mor~ exten~ively t~sted claimant for allergies. The results ~ere 
negative.· All of the physicians agree claimant is not allergic, 
and tney find·no explanation for claimant's subjectiv~· itching 
symptom. 

The ~oard finds that cl~imant has proven he itches when he 
works in the grounq wood department. · However, in order ·for a con
dition to be compensable, there must be an-occupational disease or 
injury. No dpctor found a disease, allergy, injur~ or otheiwise 
compensable condition. Itching .is a symptom. Symptoms are not 
compensable. The claimant has failed to prove m~dical causation, 
and the ·Referee's contrary ~ ind ing :1 s just plain wrong. 

ORDER 

The Referee's order dated February 13, 1981 is reversed, and 
the emplo~~r•~ denial of compensation is reinstated~ 

ANASTACIO OROZCO, Claimant 
Joseph Ramirez, Claimant's Attorney 
Richard Davis~ Defense Attorney 
Order of Dismissal 

WCB 80-04516 
August 24, 1981 

A request for review, having been duly filed with the 
workers' Compensation Board in the above-entitled matter hy the 
claimant, and said request for review now having been withdrawn, . . . 

. . . 

IT IS THEREFORE GRDERED that the request for review now 
pending b~fQre the Board is_ hereby dismissed and the order of the 
Referee is final· by ope~ation of law .. 

~ 193- . . 

m

Reviewed by Board Members Barnes and McCallister.

The employer seeks Board review of Referee James' order which
set aside its denial of compensation for claimant's skin condi
tion. The employer contends the medical evidence shows claimant’s
condition is not the result of an underlying disease caused or
worsened by work activity. We agree and reverse.

Claimant works in a wood mill. When he works in the ground
wood department, his skin itches. No other work station in' the 
mill produces this effect. Dr. Anderson, dermatologist and treat
ing physician, tested claimant for wood pulp allergies. The test
results were negative. Drs. Pokorney and  torrs, dermatologists,
more extensively tested claimant for allergies. The results were
negative. All of the physicians agree claimant is not allergic,
and they find no explanation for claimant's subjective itching
symptom.

The Board finds that claimant has proven he itches when he
works in the ground wood department. However, in order for a con
dition to be compensable, there must be an occupational disease or
injury. NO doctor found a disease, allergy, injury or otherwise
compensable condition. Itching is a symptom.  ymptoms are not 
compensable. The claimant has failed to prove medical causation,
and the Referee's contrary finding is just plain wrong.

LLOYD L. MILLER, Cla mant WCB 80-01112
Robert Bennett, Cla mant's Attorney August 24, 1981
R dgway Foley, Defense Attorney
Request for Rev ew by Employer

ORDER

The Referee's order dated February 13, 1981 is reversed, and
the employer's denial of compensation is reinstated.

ANASTACIO OROZCO, Cla mant
Joseph Ram rez, Cla mant's Attorney
R chard Dav s, Defense Attorney
Order of D sm ssal

WCB 80-04516
August 24, 1981

A request for review, having been duly filed with the
Workers' Compensation Board in the above-entitled matter by the
claimant, and said request for review now having been withdrawn,

IT I THEREFORE ORDERED that the request for review now
pending before the Board is hereby dismissed and the order of the 
Referee is final by operation of law.
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PETIT, Claimant 
Wurtz, Logan & Logan, Claimant's Attorneys 
SAIF Corp Legal, Defense Attorney 
Request for Review by Claimant 

WCB 80-2898 
August 24, 1981 

Reviewed by Board Members Mccallister and Lewis .. 

The claimant seeks Board review of Referee Baker's 
order which affirmed the SAIF's denial of conpensability of 
~laimant's right cataract condition being causally related 
to his December 2, 1978 industrial injury. 

The Board affirms and adopts tl~ order of .the Referee. 

ORDER 

The Referee's order dated February 25, 1981 is affirmed. 

ABRAN RODRIQUEZ, Claimant 
Noreen Saltveit, Claimant's Attorney 
Daryll Klein, Defense Attorney 
Order of Dismissal 

WCB 80-08676 & 81-00369 
August 24, 1981 

A request for review, having been duly filed with the 
Workers' Compensation Board in the above-entitled matter by the 
claimant, and said request for review now having been withdrawn, 

IT IS THEREFORE ORDERED that the request for review now 
pending before the Board is hereby dismissed and the order of the 
Referee is final by operation of law. 
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ARVEN PETIT, Cla mant
Wurtz, Logan & Logan, Cla mant's Attorneys
SAIF Corp Legal, Defense Attorney
Request for Rev ew by Cla mant

WCB 80-2898
August 24, 1981

#

Reviewed by Board Members McCallister and Lewis..

The claimant seeks Board review of Referee Baker's
order which affirmed the  AIF's denial of compensability of
claimant's right cataract condition being causally related
to his December 2, 1978 industrial injury.

The Board affirms and adopts tlie order of .the Referee.

ORDER

The Referee's order dated February 25, 1981 is affirmed.

ABRAN RODRIQUEZ, Cla mant
Noreen Saltve t, Cla mant's Attorney
Daryl 1 Kle n, Defense Attorney
Order of D sm ssal

WCB 80-08676 & 81-00369
August 24, 1981

A request for review, having been duly filed with the
Workers' Compensation Board in the above-entitled matter by the 
claimant, and said request for review now having been withdrawn,

IT I THEREFORE ORDERED that the request for review now
pending before the Board is hereby dismissed and the order of the
Referee is final by operation of law.
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F. ROBINETTE, Claimant 
John Peterson, C.laimant 1 ·s Attorney 
Douglas Rage~. Attorriey 
Margar~t Leek -Leiberan,.Attorney 
Request for Revfew by Emp1oyer 

WCB·79-04246 
August 24, 1981 

Reviewed by Board Members Barnes and McCallisteri 

The self-insured employer thrpugh Fred S. ·James and Company 
seeks Boatd revi~w of that portiori of Refeiee Gemmell 1 s order 
which found it responsible for .claimant's "new i'njury 11 sustained 
on May 21, 1979. 

. The Referee 1 s order does an excellent job of segregating, 
discussing ahd deciding the numeious other issues raised in this 
complica~ed hearing. We affirm and adopt the Referee's otder on 
those othei issues deipite two immaterial typographical errors -in 
dates. 

On the specific• issue· her~ raised on review--carrier respon
sibility for the May 21, 1979 incident~-we.disagree with ~he Ref~ 
~ree~ Claimant suff~red a back strain in 1976 when his em~loyer's 
~orkers' compensation carrier was Fire~~n•s Fund. Becwe~n that 
date ·and the- May 21, 1979 incide~t, the employ~r became self~ 
insured~ The iss~e .is whether the 1979 incident is an. aggravation 

·of the 1976 injury and thus the responsibility of Fireman's Fund, 
or instead a new injury and thus the resporisibility of the self-

-. insured ern1'.>'loyer.. The Re~eree found a new injury. 

-· 

We disa~ree. Claimant has had continuous symptoms since his 
1976 injury. He has had ·several· periods of disability precipi
tated by various actiiities since the 1976 injury. To the extent 
tompensable,·most have:been handled as aggravations of·the 1976 
injciry. There is ·no basis in the record to distinguish £he 1979 · 
incident when·claimant pulled or jerked on a lever from the sev
eral prior exacerbations of his· 1976 back condition. Nor· is there 
any persuasive·~edical evidence that the 1979 incident contiibuted 
independ~ntly ~o cl~imant's disability; inst~aa; all doctors ~h6 · 
treated claimant between 1976 and 1979 beiieved the 1979 incident 

.was an aggiavation of.·t~e 1976 injury. · · 

ORDER 

The Referee's order dated Novembei 7, 1980 is modified. 
Claimant•~ claim for the i~cident of May ·21, 1979 is remanded to 
·Fireman's Fund for acceptance and payment of compensation as pro
vided by law ~ntil th~ ~laim is closed pursuant to ciRS 656.268. 
Any penalty due under the fourth paragraph of the Referee's order 
shall .b~ the responsibility of the Fireman's Fund. · rir~m~n's Fun~ 
shall reimburse the self~insured employer for any benefits it paid 
in connection with the May 21, 1979 incident. · 
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ROBIN F. ROBINETTE, Cla mant
John Peterson, Cla mant's Attorney
Douglas Ragen, Attorney
Margaret Leek -Le beran,.Attorney
Request for Rev ew by Employer

WCB-79-04246August 24, 1981

Reviewed by Board Members Barnes and McCallister.

The self insured employer through Fred  . James and Company
seeks Board review of that portion of Referee Gemmell's order
which found It responsible for claimant's "new injury" sustained
on May 21, 1979,

The Referee’s order does an excellent job of segregating,
discussing and deciding the numerous other issues raised in this
complicated hearing. ,We affirm and adopt the Referee's order on
those other issues despite two immaterial typographical errors in
dates.

m

On the specific'issue' here 
sibility for the May 21, 1979 i
eree. Claimant suffered a back 
workers' compensation carrier w
date and the^ May 21, 1979 incid 
insured. The issue .is whether
of the 1976 injury and thus the
or instead a ne injury and ,thu
insured employer. The Referee

raised on review--carrier respon-
ncident--we disagree with the Pef-
strain in 1976 when his employer's

as Fireman's Fund. Between that
ent, the employer became self-
the 1979 incident is an, aggravation
responsibility of Fireman's Fund,'

s the responsibility of the self-
found a new injury.

oms since his
ty precipi-
To the extent
of'the 1976 
ish the 1979 
rom the sev- 

Nor is there
nt contributed
doctors who
1979 incident

We disagree. Claimant has had continuous sympt
1976 injury. He has had several’periods of disabili
tated by various activities since the 1976 injury, 
compensable, most have been handled as aggravations
injury. There is no basis in the record to distingu
incident when•claimant pulled or jerked on a lever f
eral prior exacerbations of his 1976 back condition,
any persuasive medical evidence that the 1979 incide
independently to claimant's disability; instead, all 
treated claimant between 1976 and 1979 believed the
was an aggravation of.'the 1976 injury.

ORDER

The Referee's order dated November 7, 1980 is modified.
Claimant's* claim for the incident of May '21, 1979 is remanded to
•Fireman's Fund for acceptance and payment of compensation as pro
vided by law until the cl'aim is closed pursuant to OR 656.268.
Any penalty due under the fourth paragraph of the Referee's order. 
shall.be the responsibility of the Fireman's Fund. 'Fireman's Fund
shall reimburse the self-insured employer for any benefits it paid
in connection with the May 21, 1979 incident.

m
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VOLLSTEDT, Claimant 
J. David.Kryger, Claimant's Attorney' 
SAIF Corp Lega 1 ,. Defense Attorney 

· Request for Review by SAIF 

WCB 80-03840 
August 24, 1981 

Reviewe~ by Board Members Barnes antj McCaliister. 

The SAIF Corporation seeks Board review of Referee Nichols' 
order which ass~ssed a penalty against it for unreasonable claims 
proces;:;ing. 

Claimant's treating doctor prescribed use of a TNS unit . 
. SAIF paid the rental fee for the first month. Subsequently SAIF 
purchased the TNS unit for claimant's use. Between SAIF's payment 
of the fir.st mohth 's renta·1 fee· and SA-IF ,·s payment of· the purchase 
price, claimant µsed the TNS unit· for two months. The vendor 
billed claimant directly for the rental fee for these two months. 
The first i~sue·is whethei SAIF is obligated to pay fo~ the rental 
fee for·thes~ two months. · 

The Refer~e concluded that she lacked-jurisdiction over that 
issue, apparently reiying on OAR 436-69-420(7) whic~ provides: 

"If' the insurer believes a fee may be in ex-
·cess of the usua1,··customary, and reasonable 
standard, he may request an· opinion of the 
medical ditector. The medical.director may 
consult with the appropriate professional 
society committee, before advising the i~~ 
surer. If the fee ls judged to exceed the 
s~andard, a request shall be made that it ·be 
reduced. If_, .1 t is not voluntarily redu_ced, 
the director·may order it reduced, in accord
ance with ORS 656.248(2) ." 

In oth~r words, a~·be~t we understand the Referee's order; she 
reaso~ea·.that since OAR 436-69-420 gives the Medical Director of 
the Worker·s' ·compensation. Department authority over fees for med
ical services, the Hearings Division lacks authority ·to consider 
such questions unless they arise from an order of the Medical Dir
ector issued pur·suan_t to ORS 656. 248. . 

. . . 
Such reasoning may be correct abstractly, but it has rtothing 

to do with this case. OAR 436-69~420 involves autho~ity to review 
allegedly excessive fees. Heie, by contrast, the is~ue is whether 
any fee at all is due ~nd payable. It is SAIF's position that·the 
vendoi's bill for two month's tental is an·error because it has 
pai4 for the TNS unit; that there was no evidence ~t the hearing 
that the veridor·was persisting in its contention that the bill for 
two mont"h I s rental was due and payable: and that the mor·e 1 ikely 
inference from the evidence is that the vendor has accept~d that 
its bill was in error and has abandoned its efforts ~o c6llect it. 
The Referee did have both the jurisdiction and the duty to resolve 
these contentions. 
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WCB 80-03840
August 24, 1981

Reviewed by Board Members Barnes and McCallister.

BRUCE VOLLSTEDT, Cla mant
J. Dav d.Kryger, Cla mant's Attorney
SAIF Corp Legal, Defense Attorney
Request for Rev ew by SAIF

The  AIF Corporation seeks Board review of Referee Nichols'
order which assessed a penalty against it for unreasonable claims
processing.

Claimant’s treating doctor prescribed use of a TN unit.
 AIF paid the rental fee for the first month.  ubsequently  AIF
purchased the TN unit for claimant's use. Between  AIF's payment
of the first month's rental fee and  AIF's payment of the purchase
price, claimant used the TN unit-for two months. The vendor
billed claimant directly for the rental fee for these two months.
The first issue is whether  AIF is obligated to pay for the rental
fee for these two months.

The Referee concluded that she lacked-jurisdiction over that
issue, apparently relying on OAR 436-69-420(7) which provides:

"If the insurer believes a fee may be in ex
cess of the usual, customary, and reasonable
standard, he may request an opinion of the
medical director. The medical, director may
consult with the appropriate professional
society committee, before advising the in
surer. If the fee is judged to exceed the 
standard, a request shall be made that it be
reduced. If.it is not voluntarily reduced,
the director may order it reduced, in accord
ance with OR 656.248(2)."

In other
reasoned

words, as best we understand the Referee's order, she
that since OAR 436-69-420 gives the Medical Director of

the Workers' Compensation Department authority over fees for med
ical services, the Hearings Division lacks authority to consider
such questions unless they arise from an order of the Medical Dir
ector issued pursuant to OR 656.248.

 uch reasoning may be correct abstractly, but it has nothing
to do with this case. OAR 436-69-420 involves authority to review
allegedly excessive fees. Here, by contrast, the issue is whether
any fee at all is due and payable. It is  AIF's position that the
vendor's bill for two month’s rental is an error because it has 
paid for the TN unit; that there was no evidence at the hearing
that the vendor'was persisting in its contention that the bill for
two month's rental was due and payable; and that the more likely
inference from the evidence is that the vendor has accepted that
its bill was in error and has abandoned its efforts to collect it.
The Referee did have both the jurisdiction and the duty to resolve
these contentions.
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On the merits, we agree with SAIF; The last bill from the 
vendor that was introduced in-evidence is .. dated Mar-ch 12, ·1980~ 
The only lat~r communicat_ion from the vendor is its l~tter of May 
20, ·1900 to cl~imant's attorney. That letter did not demand pay
ment. It merely concluded: "We will.~ait to be advised as to how 
this matter is to be handled." The··hearing was held Octo~er 22, 
1980~ All that was shown is that ihe vendor had last sent a bill 
to claimant more than seven months earlier and had sent somethi.ng 
other than a demand for payment to clai~ant's attorney more ~han 
five months earlier. We find this insufficient to prove that any 
bill for medical services was due and payable at the time of the 
hearing. · 

Having erroneously concluded she lacked jurisdiction over 
whether a medical ~ervices bill was due and unpaid, the Referee 
compounded the error by proceec'ling to order that SAIF "acted un
reasonably_in th~ manner in which it handled this claim and should 
pay to the claima~t 25% of the allegedly un~aid medical billri as a 
penalty. If ·there were general authority to assess ·a penalty be
cause of "unreasonable"· claims processing,· a penalty would be well 
warranted· he re. Once SAIF b_ecame aware in March 19 s·o that the re 
was some.question or problem about whether two months' additional 
rental was 'due the medical vendor,· a· coupl~ of telephone- calls 
would have likely cleared·up the problem. See Joe Meeker, WCB 
Case No. 78-10097 (Order on Revi.ew, March 30, 1981). SAIF's fail
ure to cut through the red_ tape and get such a minor problem re
solved is patently unreasonable and only encourages additional 
l_itigation_. 

~here is, however, no general authority to-impose a penalty 
for unreasonable claims ·processing. ORS Chapter 656 contains 
three penalty provisions: ORS 656.262(8) ,· 656.268(3), arid 
656.382(3). None-are here applicable. 

ORDER 

T~e Referee's order dated January 5, 1981 is reversed in its 
entirety. 
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m On the merits, we agree' with  AIF.’ The last bill from the
vendor that was introduced in-evidence is.dated March 12, 1980.
The only later communication from the vendor is its letter of May
20, 1980 to claimant's attorney. That letter did not demand pay
ment. It merely concluded: "We will.‘wait to be advised as to how
this matter is to be handled." The'hearing was. held October 22,
1980. All that was shown is that the vendor had last sent a bill
to claimant more than seven- months earlier and had sent something
other than a demand for payment to claimant's.attorney more than
five months earlier. We find this insufficient to prove that any
bill for medical services was due and payable at the time of the
hearing.

m

Having erroneously concluded she lacked jurisdiction over
whether a medical services bill was due and unpaid, the Referee
compounded the error by proceeding to order that  AIF "acted un
reasonably . in the manner in which it handled this claim and should
pay to the claimant 25% of the allegedly unpaid medical bill" as a
penalty. If there were general authority to assess a penalty be
cause of "unreasonable" claims processing, a penalty would be well
warranted here. Once  AIF became aware in March 1980 that there
was some question or problem about whether two months' additional
rental was 'due the medical vendor,' a- couple of, telephone- calls
would have likely cleared up the problem.  ee Joe Meeker, WCB
Case No. 78-10097 (Order on Review, March 30,* 1981).  AIF's fail
ure to cut .through the red.tape and get such a minor problem re
solved is patently unreasonable and,only encourages additional
litigation.

There is, however, no general authority to impose a penalty
for unreasonable claims’processing. OR Chapter 656 contains
three penalty provisions: OR 656.262(8), 656.268(3), and
656.382(3). None are here applicable.

ORDER

The Referee's order dated January 5, 1981 is reversed in its
entirety.
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WATSON~ Claimant 
David Kryger, Claimant 1 s Attorney 
Own Motion Order 

Own Motion 81-0209M 
August 24. 1981 

Claimant requests the Board to exercise its.· own motion 
jurisdiction, ptirsuant to ORS 656.278 and reopen his claim 
for a worsened condition related to his industrial injury of· 
December 9, 1971. Claimant 1 s aggravation rights have expired. 

The medical rciport from Dr. Rustin indicates that 
claimant's condition which required surgery was a severe 
post-traumatic stricture of the urethra directly related to 
the 1971 industrial injury. 

By letter dated July 15, ·1981, the carrier indicated it 
was opposed-to any claim reopening, but had paid all.medical· 
bills. They objected on the· ground that claimant 1 s aggravation 
rights were settled by a stipulation and compror:-iis·e of a 
disputed aggravation clain in June 1976. We find this settle
ment of a disputed aggravation-does not bar claimant from a 
claim reopening for a later worsening of his condition. 

We conclude that clairiant's hospitalization and medical 
services shall be paid for urider the_ provisions of ORS 656.245, 
but that claimant's claifl will not be re6pened as the ihfor
~ation before us is insufficient for us to determine whether 
or not claimant was eMploy~d and lost time· from work due to 
the· surgery or if he was availabl~ for work but unemployed. 
If we are provided with employ6ent information, we will 

·reconsider our.decision. 

IT IS SO ORDERE.J. 

SAMUEL R. ~EIMORTS, Claimant 
· ·owight Gerber, Claimant 1 s Attorney 

Brian Pocock, Defense Attorney 
Order of Remand 

Reviewed.by the Board en bane. 

WCB 80-04053 
· A~gu·st 24, 1981 

· The claimant seeks Board review of Referee Seifert's order 
which dismissed the request for hearing on a denial of treatment 
of low back pain. The issue raised is whether the doctrine of res 
judicata bars consideration of an issue not raised at the time a 
stipulated settlement was approved. 

Claimant received a Determination Order on August 10, 1979 
awarding 25% permanent disability for injury to claimant's right 
foot. Claimant requested a hearing on the Determination Order. 
On December 14, 1979 claimant and the employer~s insurance carrier 
disposed of the pending request for hearing by entering into a 
stipulation settlemerit which awarded claimant an additional 15% 
disability for _loss of the right foot. 

Meanwhile, on October 26, 1979, a claim was submitted to the 
carrier on .behalf of the claimant for chiropractic tr~atment to 
the lower back allegedly necessitated by the i~dustrial accident 
which resulted in .the_ right foot disability award. The carrier 
did not deny that claim for chiropractic treatment until April 24, 
19 8 0 • . -198~ . . 

ALEX WATSON. Cla mant
Dav d Kryger, Cla mant's Attorney
Own Mot on Order

Own Mot on 81-0209M
August 24, 1981

Claimant requests the Board to exercise its. own motion
jurisdiction, pursuant'to OR 656.278 and reopen his claim
for a worsened condition related to his industrial injury of
December 9, 1971. Claimant's aggravation rights have expired.

The. medical rdport from Dr. Rustin indicates that
claimant's condition which required surgery was a severe
post-traumatic stricture of the urethra directly related to
the 1971 industrial injury.

By letter dated July 15, -1981, the carrier indicated it
was opposed to any claim reopening, but had paid all medical
bills. They objected on the- ground that claimant's aggravation
rights were, settled by a stipulation and compromise of a
disputed aggravation claim in June 1976. We find this settle
ment of a disputed aggravation•does not bar claimant from a
claim reopening for a later worsening of his condition.

We conclude that claimant's hospitalization and medical
services shall be paid for under the, provisions of OR 656.245,
but that claimant's claim will not be- reopened as the infor-
mation before us is insufficient for us to determine whether
or not claimant was efaployed and lost time from work due to
the' surgery or if he was available for work but unemployed.
If v;e are provided with employment information, we will
reconsider our decision.

WCB 80-04053
August 24, 1981

IT I  O ORDERED.
SAMUEL R. WEIMORTS, Cla mant
Dw ght Gerber, Cla mant's Attorney
Br an Pocock, Defense Attorney
Order of Remand

Reviewed by the Board en banc.

The claimant seeks Board review of Referee  eifert's order
which dismissed the request for hearing on a denial of treatment
of low back pain. The issue raised is whether the doctrine of res 
judicata bars consideration of an issue not raised at the time a
stipulated settlement was approved.

Claimant received a Determination Order on August 10, 1979
awarding 25% permanent disability for injury to claimant's right
foot. Claimant requested a hearing on the Determination Order.
On December 14, 1979 claimant and the employer's insurance carrier
disposed of the pending request for hearing by entering into a
stipulation settlement which awarded claimant an additional 15%
disability for loss of the right foot.

Meanwhile, on October 26, 1979, a claim was submitted to the 
carrier on behalf of the claimant for chiropractic treatment to
the lower back allegedly necessitated by the industrial accident
which resulted in,the. right foot disability award. The carrier
did not deny that claim for chiropractic treatment until April 24,
1980. -198-
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carrier argues that Million v. SAIF, 45 Or App 1097. 
(1980) is analogous to this case and that the principle of res 
judicata should be applied to bar the claimant from raising the. 
chiropractic treatment claim at this time. In Million, the court. 
barred the claimant from raising,)~n. alt~rnative theory when that 

": ii!2:.•af,;>! ·-~ • ' . • 

theory- could have been asserted 'ati,,'a previous hearing. The doc-
trine of res judicata 11 applies not only to every claim included in 
the pleadings but also to every ciairn which could have been al
leged under the same 'aggregate of'operative facts which compose a 
single occasion for judicial relief.'" 45 Or App at 1102. 

We do not reach the general iss~e of whether a prior itipula
tion settlement affords the .same defe~i~ of res judicata as does a 
prior hearing because we find that the chiropractic treatment 
claim had not yet achieved a posture where it could have been 
asserted in a claim for relief at a hearing as of the date 6f the 
stipulated settlement. As of December 14, 1979 (the ·date of the · 
stipulated settlement) , the carrier had not yet accepted or, denied 
~he claim for chiropracti6 treatm~nt, nor had the ti~e elapsed in 
which the carrier may investigate and consider the claim without 
risking penalties. The co~rt in Syphers v; K-W Logging, Inc., 51 
Or App 769 (1981), held that a referee did not have jurisdiction. 
to hear a premature, and therefore ineffective, appeal. 

· 11 The statutory scheme does not reasonably per
mit·a hearing on compensasbility of the claim· 
prior to a timely acceptance or denial or 
prior to the expiration of ·the time in which 
the carrier may investigate and consider the 
claim without risking penalties. Until one of 
those events occurs, it is not known whethe~ a 
he~ring will be necessary or, if so, what is
sue or issues will be _presented at the hear
ing." 51 Or App at 771. 

Further, parties may not 11 grant 11 jurisdiction to the Hea'rings Div
ision merely by submitting the matter for hearing. SAIF v. Broad
way Cab Co., 52 Or App 689 (198~). 

We conclude that the Referee.did not have the authority to 
approve a setflement of the chiropractic treatment claim as of , 
December 14, 1~79 because that claim was not yet in a denied 
status. Therefore, that issue was not disposed· of by the stipu
lated settlement that was approved by a referee on.that date. We~ 
therefore, must remand this case for a hearing on the merits of 
the claim. 

Claimant's attorney is not yet entitled to an award of at
torriey fees, but if claimant uitimately_ prevails on the denial of 
m~dical care, an ~ttorney fee should then be set which takes into 
consideration the significant services rendered to this date by 
claimant's attorney. 

,, 

ORDER 

@t The Referee's order dated January 4, 1981 is reversed and 
this case is remanded for further proceedings. 
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The carrier argues that Million v.  AIF, 45 Or. App 1097
(1980) is analogous to this case and that the principle of res
judicata should be applied to bar the claimant from raising the
chiropractic treatment claim at this time. In Million^ the court,
barred theclaimant from raising,,an, alternative theory when that
theory-could have been asserted previous hearing. The doc
trine of res judicata "applies not only to every claim included in
the pleadings but also to every claim which could have been al
leged under the same 'aggregate of'operative facts which compose a
single occasion for judicial relief.'" 45 Or App at 1102.

We do not reach the general issue of whether a prior stipula
tion settlement affords the.same defense of res judicata as does a
prior hearing because we find that the chiropractic treatrrient
claim had not yet achieved a posture where it could have been
asserted in a claim for relief at a hearing as of the date of the 
stipulated settlement. As of December 14, 1979 (the date of the
stipulated settlement), the carrier had not yet accepted or, denied
the claim for chiropractic treatment, nor had the time elapsed in
which the carrier may investigate and consider the claim without
risking penalties. The court in  yphers v. K-W Logging, Inc., 51
Or App 769 (1981), held that a referee did not have jurisdiction,
to hear a premature, and therefore ineffective, appeal.

"The statutory scheme does not reasonably per
mit a hearing on compensasbility of the claim
prior to a timely acceptance or denial or
prior to the expiration of the time in which
the carrier may investigate and consider the
claim without risking penalties. Until one of
those events occurs, it is not known whethe’r a
heairing will be necessary or, if so, what is
sue or issues will be .presented at the hear
ing." 51 Or App at 771.

Further, parties may not "grant" jurisdiction to the Hearings Div
ision merely by submitting the matter for hearing.  AIF v. Broad
way Cab Co., 52 Or App 689 (1981),

We conclude that the Referee did not have the authority to
approve a settlement of the chiropractic treatment claim as of
December 14, 1979 because that claim was not yet in a denied
status. Therefore, that issue was not disposed’ of by the stipu
lated settlement that was approved by a referee on-that date. We,
therefore, must remand this case for a hearing on the merits of
the claim.

Claimant’s attorney is not yet entitled to an award of at
torney fees, but if claimant ultimately prevails on the denial of
medical care, an attorney fee should then be set which takes into
consideration the significant services rendered to this date by
claimant's attorney.

ORDER
The Referee's order dated January 4, 1981 is reversed and

this case is remanded for further proceedings.
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SANDRA P. ATTEBERY, Claimant 
Rick McCormick, Claimant's. Attorney 
SAIF Corp Legal, Defense ~ttorney. 
Requesf for ·Review by. Claimant 

WCB 80-02816 
Augusf 28. 1981 

Reviewed by Board Member~ Mccallister and Lewis. 

T~e claimant seeks Board review of Referee Mannix 1 s -ordei 
which ~-ranted claimant an. award· o·f.•30° for 2.0% loss of the rJght 
forearm. · 

Th~ Board affirms and adopts the order of the Referee. 

ORDER 
... 

The Referee's.order dated February 10; 1981 is affirmed. 

DANI~L-T. COBBIN, Claimant 
C. David Hal.1, Claimant 1 s Attorney 
SAIF Corp ,Legal, Defense Attorney 
Request for Review by SAIF 

WCB 80-06752 
August 28, 1981. 

Reviewed by Board M~mb~rs Mccallister and Lewis. 

The SAIF Corporation seeks Board review of Referee .St. a 
Martin'~ order which found that claim~nt was an Or~gon wor~e-r and • 
remanded his claim to it frir.acceptance and the-pay~ent of· · 
benefits as reqµired by law. 

The Board affirms and ~dopts the order~of the Refere~. 

ORDE;R 

The Referee's·order dated March 31, 1981 is affirmed. 
Claimant's attorney is aw~ided $50 for his services ai thi~ Board 
review, payable· by the SAIF Corporation~. 

LEE COLE, Claimant 
James 0 1 Neal, Claimant's Attorney 
Brian Pocock, Defense Attorney 
Request for Review by Claimant 

. ·. 

WCB 80-01786 -.. 
August 28, t'981 

Reviewed by Board Members· Mccallister and Lewis • 

. T~e ~laima.nt seeks Board_re~iew of_Ref~ree McCullough 1 s order 
wr.1ch uf_f-irmed_·the_ SAIF's· denial of February 7, 1980.· -Cla·ini.ant 
contends he has ·a valid aggr_avation claim. · 

The ·soard: a·ffirms and ·adopts the order· of the Refere:e. 

'ORDER ; __ 

The Referee•s orde·r dated January 2,r!'.1981 Is affirmed~a .. -·-r,. 
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SANDRA P. ATTEBERY, Cla mant
R ck McCorm ck, Cla mant's Attorney
SAIF Corp Legal, Defense Attorney.
Request for Rev ew by Cla mant

WCB 80-02816
August 28, 1981

Reviewed by Board Members McCallister and Lewis.

Tbe claimant seeks Board review of Referee Mannix's order
which granted claimant an. award'of 30° for 2,0% loss of the right
forearm.

The' Board affirms and adopts the order of the Referee.

ORDER
The Referee's.order dated February 10, 1981 is affirmed.

DANIEL T. COBBIN, Cla mant
C. Dav d Hall, Cla mant's Attorney
SAIF Corp-Legal, Defense Attorney
Request for Rev ew by SAIF

WCB 80-06752
August 28, 1981

Reviewed by Board Members McCallister and Lewis.

The  AIF Corporation seeks Board review of Referee  t.
Martin's order which found that claimant was an Oregon worker and
remanded his claim to it for acceptance and the payment of
benefits as required by law.

The Board affirms and adopts the orderof the Referee.

ORDER

The Referee's' order dated March 31, 1981 is affirmed.
Claimant's attorney is awarded $50 for his services at this Board
review, payable by the  AIF Corporation.,

LEE COLE, Cla mant
James O'Neal, Cla mant's Attorney
Br an Pocock, Defense Attorney
Request for Rev ew by Cla mant

WCB 80-01786
August 28, 1981

Reviewed by Board Members McCallister and Lewis.

The claimant seeks Board review of Referee McCullough's order
which uffirmeO the  AIF'  'denial of February 7, I960.' 'Claimant
contends he has a valid aggravation claim.

The 'Board-a'ffirms and adopts the order of the Referee.

• ORDER

The Referee's order dated January 2,.;''1981 is affirmed?--
-200- ■
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D. CRISMAN, Claimant 
Jbhn·~cleod~ Clai~ant 1 s Atto~ney 
SAIF Corp Legal. Defense Attorney 
Request for Review by SAIF 

WCB 80-03571 
August ·2s, _ 1981 

Reviewed by Board ~embers Barnes and Mccallister. 

T~e SAIF Corporation seeks Board review of Referee 
McCulluugh's order which remanded claimant's back inj~ry cl2im to 
it for acceptance and· pay~ent of compensation as requtre~ by law. 

" The· Board affirms ··and adopts. the order of the Referee. 

ORDER 
" 

The Referee 1 s order dated Febiuary 5, 1~81 1s affirmed. 

JOSEPH L. OERSON, Claimant 
James Larson·, Claimant I s Attorney 
SAIF Corp Legal; Defense Attorney 
Request for Review by Claimant 

Rev_iewed by Board Membc,rs Barn_es 

WCB'79-04282 
August 28, 1981 

. ' 

and McCallister. 

Cl~imant seeks Board review of Referee Foster's order whicb· 
held th.at claimant could 11ot assert an Oregon workers' compe11sa- .
tion claim because his exclusive_ remedy· for an on-the-job inj~ry · 
was under t~e federal Employers' Liability Act. 

There is no dispute about the facts. While employed hy the 
Citi of Prineville Railway, claimant ·sustained an on-the-job in
jury. His Oregon workers• compensation claim was initially accep
ted by the·Raiiwa~•s carrier, SAIF, ~na ultimate~y closed by De-,. 

terminatidn Order. Dissatisfied with the De~~rrnination Order, 
claimftnt consulted an attorney. His attorney filed both a ~eauest 
for hearing on the. state compensation claim an~ a FELA action. 
SAIF then issued a denial on _t-.he state compensation claim. Al-· 
though it is not cl~at whether SAIF's attorney ever fully under
stood the situation, this case proceeded to hearing on the i_ssue 
of SAIF 1 s denial. 

At first blush, cla{mant is not a sJhject worker urider ORS 
Chapter· 656 because ORS 656.027(4). excludes l)ersoris "for whom a 
rule of liabllity for injury or death arising but of and in the 
course of ~mployment is provided by th~·laws of the.United 
States," e.g., FELA. But there is a cafch. Since 1960 SAIF has 
provided the·Prineville Railway with both FELA coveraqe and state· 
workers' compensation covei-age. This provision of co~erage for 
otherwise nonsubject wcrkers converted the_m. into subject wor'J<:ers 
under ORS 656.039(1): "An em- player of one or more persons 
defined as nonsubject workers ••. may elect to make them subject 
workers." 

-201-
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TIMOTHY D. CRISMAN, Cla mant
John McLeod, Cla mant's Attorney
SAIF Corp Legal, Defense Attorney
Request for Rev ew by SAIF

WCB 80-03571
August'28, 1981

Reviewed by Board Members Barnes and McCallister .•

The  AIF Corporation seeks Board review of Referee
McCullough's order which remanded claimant's back injury claim to
it for acceptance and payment of compensation as required by law.

The ■ Board' affirms "and adopts, the order of the Referee..

ORD.ER'

The Referee’s order dated February 5, 1981 is affirmed.

WCB'79-04282
August 28, 1981

JOSEPH L. PERSON, Cla mant
James Larson, Cla mant's Attorney
SAIF Corp Legal; Defense -Attorney
Request for Rev ew by Cla mant
Reviewed by Board Membc rs Barnes and McCallister.

Claimant seeks Board review of Referee Foster's order which'
held that claimant could not assert an Oregon workers'- compensa-.
tion claim because his exclusive remedy for an on-the-job injury
was under the Federal Employers' Liability Act.

There is no dispute about the facts. While employed by the
City of Prineville Railway, claimant sustained an on-the-job in
jury. His Oregon workers' compensation claim was initially accep
ted by the-Railway's carrier,  AIF, and ultimately closed by,De- '■
terminatio'n Order. ' Dissatisfied with the Determination Order,
claimant consulted an attorney. His attorney filed both a reaue'st
for hearing on the, state compensation claim and a FELA action.
 AIF then issued a denial on .the state compensation claim. Al-'
though it is not clear whether  AIF's attorney ever fully under
stood the situation, this case proceeded to hearing on the issue
of  AIF's denial.

Ac first blush, claimant is not a subject worker under OR 
Chapter 656 because OR 656.027 (4), excl.udes persons "for whom a
rule of liability for injury or death arising out of and in the 
course of employment is provided by the;laws of the'United
 tates," e.g., FELA. But there is a catch.  ince 1960  AIF has 
provided the'Prineville Railway with both FELA coverage and state-'
workers' compensation coverage. This provision of coverage for
otherwise nonsubject workers converted them- into subject workers
under OR .656.039(1): "An em- ployer of one or more persons
defined as nonsubject workers,..may elect to make them subject
workers."

201 .- -
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thus was an Oregon Eubject worker with s.tate rights 
under ORS Chapter 656 ~nd, by virtue o1 being an employee of the 
Railway, had federal rights under FEI,A. 'l'he.-guestion becomes 
whether claimant's federa~ remedy is exclusivP and excludes cla{m
ant's state remedy. The Referee answer~d that question in the• af
firmative. We agree with and adopt the Referee's analysis with 
the following additions. · 

There are rio•oregon or Ninth Circuit cases on the-exclusive
ness of the FELA remedy. Cases from elsewhere haVe reached a be
wilderin9 variety of results~ There is ''a complete lack of uni
formity among the lower federal and state court decisions." Lar
son, 33 Wash.· L. Rev. 312 (1958). See generally Annotation,. 97 
L.Ed. 403 and Annotation, 6 ALR2d 581. About the· best.general 
summary· of the case law app:.~ars in 11 Am Jur Trials 409 in which 
the author states that FELA 

"supersedes state laws relating to the liabil
ity of an interstate carrier by rail for in
jury to employees engaged in interstate com-· 
m~rce and provides the exclusive remedy for 
such injuries. Accordingly, the workmen's 
compensation acts of the several states have 
no application to an irijured railroad employee 
whose relation to commerce brings him within 
the federal act." · 

We can find 110 comfortable basis in the maze of precedents for a 
contrary conclusion. 

ORDER · 

The Referee's order dated November 13, 1980 is modified. 
SAIF's denial dated October 11, 1979 is affir~ed. 

-202-

Claimant thus was an Oregon subject worker with state rights
under OR Chapter 656 and, by virtue of being an employee of the
Railway, had federal rights under FEI.A. The- question becomes
whether claimant's federal remedy is exclusive and excludes claim'
ant's state remedy. The Referee answered that question in the- af
firmative. We agree with and adopt the Referee's analysis with
the following additions.

There are no'Oregon or Ninth Circuit cases on the•exclusive
ness of the FELA remedy. Cases from elsewhere have reached a be
wildering variety of results. There is "a complete lack of uni
formity among the lower federal and state court decisions." Lar
son, 33 Wash. L. Rev. 312 (1958).  ee generally Annotation,. 97
L.Ed. 403 and Annotation, 6 ALR2d 581. About the best general
summary of the case lav; appears in 11 Am Jur Trials 409 in which
the author states that FELA

"supersedes state laws relating to the liabil
ity of an interstate carrier by rail for in
jury to employees engaged in interstate com-’
merce and provides the exclusive remedy for
such injuries. Accordingly, the workmen's
compensation acts of the several states have
no application to an injured railroad employee
whose relation to commerce brings him within
the federal act,"

We can find no comfortable basis in the maze of precedents for a
contrary conclusion,.

ORDER ■

The Referee's order dated November 13, 1980 is modified.
 AIF's denial dated October 11, 1979 is affirmed.
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L. FERGUSON, Claimant 
Steven Yates, Claimant's.Attorney 
SAI F Corp. Leg a 1 , Defense Attorney 
Request for Rev-ie,,.,. by SAIF 

WCB 79-09965 
August 28, 1981. 

Reviewed by Board Memb~r~·McCallister and Lewis. 

thR SAIF t � rporation seeks Board review of Referee Johnson's 
order w:1ich granted claimant an award of 85% unscheduled disr1bil
ity. SAIF contends that the award is excessive. 

The facts as recited by the Referee are adopted; 

The Orthopaedi~ Consult~nts found claimant's condition medi
cally stationary as of the January J6, 1980 but found her preclu
ded fr~m returning tci her regular occupation as a cook. They felt 
she was capable, physically, of light· employment and rated her 
impairment of the cervical area as ~ild and minimal regar~lng the 
lumbosacral spine. or. Wilson, claimant•i treating orthorPdist, 
and or. Carlstrom, claim?nt's treating chiropractor, concurred 
with the findings of ihe Orthopaedic Consultants. 

The evidence before us indi.cates claimant ~1as not worked nor 
looked for· work nor sought any type of- voe at ion al retrain l ng · since 
the date of injury, May 5, 1979: Claimant has shown no motivation 
to return to work or to find any type of oainful employment or· re
training which would enable her to be a pioductive member of the 
work force. This lack ·of motivation makes it difficult to rate 
her loss of wage earning cap~city~ However, based on her age, her 
limited education aAd work ~xpErienc~·together with.the physical 
residuals from this induitrial injury, we conclude that the Ref
eree's awatd is excessi.ve. 

We feel that ·claimant would be adequately ~ompens~ted for her 
loss of wage earning capacity for preclusion from returning to an 
occupation she performed for 18 ·years by an award of 50% unsched-
uled disability.· . 

ORDtR 

~he Referee's order dated January 9, 1981 is rnodlfiPd. 
Cl a i rn ant .i s he ·re by ~F ;:i 11 L c j an award o f 160 ° for 5 0% u n s c t1 e du led 
disability. n,is award is in lieu of all prior awards. 

\ 
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Reviewed by Board Membprs•McCallister andiewis.

the  AIF Corporation seeks Board review of Referee Johnson’s
order wiiich granted claimant an. award of 85% unscheduled disabil
ity.  AIF contends that the award is excessive.

The facts as recited by the Referee are adopted.

The Orthopaedic Consultants found claimant’s condition medi
cally stationary as of the January J.6, 1980 but found her preclu
ded from returning to her regular occupation as a cook. They fel-t
she was capable,' physically, of light employment and rated her
impairment of the cervical area as mild and'minimal regarding the
lumbosacral spine. Dr. Wilson, claimant's treating orthopedist,
and Dr. Carlstrom, claimant's treating chiropractor-, concurred
with the findings of the Orthopaedic Consultants.

The evidence before us indicates claimant has not worked nor
looked for work, nor sought any type of■vocational retraining since
the date of- injury, May 5, 1979'. ■ Claimant has shown no. mo t i va t i on
to return to work or to find any type'of gainful employment or- re-'
training whioh would enable her to be a productive member of the
work force. This lack'of- motivation' makes it difficult to rate 
her loss of wage earning capacity'. Howeve.rbased on her age, her
limited education and work experience ’ together with,the physical
residuals from this industrial injury, we conclude that the Ref
eree's award is excessive.

We feel that claimant would be adequately compensated•for her
loss of wage earning capacity for preclusion from returning to an
occupation she performed for -18 years by an award of 50% unsched
uled disability

ORDFR ■ ■

The Referee's order dated January 9, 1981 is modified.
Claimant is hereby granted an award of 160° for 50% unscheduled
disability, ■ This award is in lieu of ail prior awards.

BESSIE L. FERGUSON, Cla mant WCB 79-09965
Steven Yates, Cla mant's.Attorney August 2Q, 1981,
SAIF Corp. Legal, Defense Attorney
Request for Rev ew by SAIF

-203-
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L. FRY; Claimant 
~amuel Imperati, Claimant 1 s Attorney 
SAIF Corp Legal, Defense Attorney 
Re9uest for Review by Claimant-

WCB 80-07455 
August 28, 1981 

Reviewed by' Board Membr•rs Barnes and Mccallister. 

Th8 claimant seeks Board review of Referee McSwain's order 
which a~arded him 40.5° for 30% loss of his -left foot, conte~ding 
the Referee's award is inadequate. we affirm. 

Claimant•s compensable injury resulted in the amputation of 
his fourth and fifth toes and some permaneni, disability to his 
first three toes. OAR 436-65-535 defines the toes as the body 
parts distal to the metatarsophalanqeal articulations and, by im
plication, the foot as the body part proximal to the metatarso
phalangeal articulations. There is no medical evidence in this 
record of involvement proximal to the metatarsophalangeal joints. 

Claimant•s total-loss by amputation of the fourth and fifth 
toes is, by statute, worth a total of 8°. ORS 656.214(2)(3). The 
sparse medical evidence about permanent disability to claimant•s 
other three toes does not include sufficient derail to meanina
fully apply the rating criteria: of OAR 436-65-537 to· Li36-65-540. 
Or. Casey's February 6, 1981 report expressing an opinion based on 
different ~riteria is hardly helpful., 

Had all five of claimant's toes been amputated at the meta
tarsophalangeal joints, his award would hav8 been 34° .. ORS 
656.214 (2)(e); OAR 436-65-536(1) and (2)(c). Thus the Referee•s 
award of 40.5° for this claimant with three remainino toes exceeds 
what a claimant would. Ge awarded for the total loss ~fall toes. 
This can just barely be juitified by the evidence of sensitivity 
to cold that is a consequence of claimant's injury and surgery. 
But there is certainly no basis for any increase in the Referee's 
award which, if'it errs in any direction, is overly generous. 

_ORDER 

The Referee's order dated March 19, 1981 is affirmed. 

-204-

ARTHUR L. FRY, Cla mant WCB 80-07455
Samuel Imperat , Cla mant's Attorney August 28, 1981
SAIF Corp Legal, Defense Attorney
Request for Rev ew by Cla mant-

Reviewed by Board Membf:rs Barnes and McCaliister.

The claimant seeks Board review of Referee Mc wain's order
which awarded him 40.5° for 30% loss of his -left foot, contending
the Referee's.award is inadequate. We affirm.

Claimant's compensable injury resulted in the amputation of
his fourth and fifth toes and some permanent, disability to his
first three toes. OAR 436-65-535 defines the toes as the body 
parts distal to the metatarsophalangeal articulations and, by .im
plication, the foot as the body part proximal to the metatarso
phalangeal articulations. There is no medical evidence in this 
record of involvement proximal to the metatarsophalangeal joints.

Claimant's total-loss by amputation of the fourth and fifth 
toes is, by statute, worth a total of 8°. OR 656.214(2)C3). The
sparse medical evidence about permanent disability to claimant's
other three toes does not include sufficient derail to meaning
fully apply the rating .criteria- of OAR 436-65-537 to 436-65-540.
Dr. Casey's February 6, 1981 report expressing an opinion based on
.different criteria is hardly helpful. ^

Had all five of claimant's toes been amputated at the meta
tarsophalangeal joints, his award would have been 34°. .OR 
656.214 (■2)(e).; OAR 436-65-536(1) and (2)(c). Thus the Referee's
award of 40.5° for this,claimant with three remaining toes exceeds
what a claimant would be awarded for the total loss of all toes.
This can -just barely be justified by the evidence of sensitivity
to cold that is a consequence of claimant's injury and surgery.
But there is certainly no basis for any increase in the Referee's
award which, if^it errs in any direction, is overly generous.

■ORDER

The Referee's order dated'March 19, 1981 is affirmed.

m
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BARBARA HOLDER, Claimant 
. Rolf Olsdn, Claimant's Attorney 

SAIF Corp Legal, Defense Attorney 
Request for Review by Claimant 

Reviewed by the Boa rd ,, n bane. 

WCB 80-00244 
August 28, 1981 

Cl~imant seeks Board review of Referee Johnson's order which 
requireJ the SAIF Corporation to comput'\2 and pay claimant te'l1por,.. 
ary tqtal di~ability benefits at a higher rate, taking into ac
count the shift differential pay claimant was earning when in
jured, bJt declined to impose a penalty because of SAIF 1 s failure 
to do so. 

· At the time of her injury· claimant's "base" pay was $779 a 
month, but, because of a 23¢ per houi shift differential, her ac
tual wage was $810;77 a month. SAIF computed and paid claimant's 
temporary total disability benefits on.her base wage ($779) rather 
tha~ her actual wage ($810.77) .· 

We agree with and adopt those portions of the Referee's order 
which held SAIF should have computed and p~id claimant's temporary 
total dis~bility benefits on the basis of her a~tual wage. Assum-. 
ing argG~n~o that any issue involving the cbllective bargaining 
agreement between claimant's union and employer was properly be
fore the Referee, we agree with and adopt the Referee's conclusion 
that such a private agreement cannot modify claimant's statutory 
rights. Cf. ORS 656.236(1) .. 

W~ take the requirements that claimant's benefits should have 
been based on actual wages one-step further than did the Referee-
we. impose a penalty fo~ unreasonable refusaJ to pay compensation. 
In Allen Twigger, 27 Van Natta 182 (1979), we held that temporary 
t6tal disability benefits .should be b~sed on attu~l wages. This 
Board is not here just io decide individual cases in isolation; 
rather, it is properly our role to articulate policy to fill lea
islative intetstice~. -Once policy is articulated, as it was in 
Twigger, we expect it to be followed. SAIF's failure. to comply 
with Twigger in this case was unreasonable. 

ORDER 

The Peferce 1 s order dated December 24, 1980 1s modified to 
include the requirement ti1at SAIF pay claimant an aodi tional 25% 
of the amount 9y which it underpaid temporary total disability 
benefits b~tween the date of claim and the da1e .of the Refere~ 1 s 
order; in all othei respects the Referee's order is affirmed . 
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Reviewed by the Board on banc.

Claimant seeks Board review of Referee Johnson's order which
required the  AIF Corporation to compute and pay claimant temper^
ary. total'disability benefits at a higher rate, taking into ac
count the shift differential pay claimant was earning when in
jured, but declined to impose a penalty because of  AIF's failure
to do so. •

• At the time of her injury claimant's "base" pay was $779 a
month, but, because of a 23jzf per hour shift differential, her ac
tual wage was $810:77 a month.  AIF computed and paid claimant's
temporary total disability benefits on.her base wage ($779) rather
than her actual wage ($810.77).

We agree with and- adopt those portions of the Referee's order
which held  AIF should have computed and paid claimant's temporary
total disability benefits on the basis of her actual wage. Assum-.

atrguendo that any issue involving the collective bargaining
agreement between claimant's union and employer was properly be
fore the Referee, we agree with and adopt the Referee's conclusion
that such a private agreeinent cannot modify claimant's statutory
rights. Cf. OR 656.236 (1),.

We' take the requirements that claimant's benefits should have
been based on actual wages one•step further- than did the Referee--
we. impose a penalty.for unreasonable refusal to pay compensation.
In Allen Twigger, 27 Van Natta 18'2 (1979) , we held that temporary
total disability benefits .should be based on actual wages. This
Board is not here just to decide individual cases in isolation;
rather, it is properly our role to articulate policy to fill leo- 
islative interstices. Once policy is articulated, as it was in
Twigger, we expect it to be followed.  AIF's failure,to comply
with Twigger in this case was unreasonable.

ORDER
The Referee's order dated December 24, 1980 is modified to

include the requirement that  AIF pay claimant an additional 25%
of the amount by which it underpaid temporary total disability
benefits b'etween the date of claim and the da'te of the Referee's
order; in all other respects the Referee's order' is affirmed.

BARBARA HOLDER, Cla mant WCB 80-00244
Rolf Olson, Cla mant's Attorney August 28, 1981
SAIF Corp Legal, Defense Attorney
Request for Rev ew by Cla mant

#
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A. LYNCH, JR., Claimant 
John O'Brien, Jr., Claimant's Attorney 

. R. Michael Haley, Defense Attorney 
Request for Review by Claimant 

WCB 79-02098 
August 28, 1981 

Reviewed b~ Board Members Barnes and Lewis. 

The claimant seeks Bocrd review of Referee Muloer's order 
which Lpheld the insurer's denial of compensation ior his b~ck 
condition, essentially on credibility grounds. Claimant fiiea no 
brief. 

The Board affirms and adopts the order of.the Refeiee. 

ORDER 

The Referee's aider dated November 5, 1980 is affirmed. 

LEE M. McBRIDE; Claimant 
Evohl .Malagon, Claimant's A_ttorney 
SAIF Corp Legal, Defense Attorney 
Order Denying Motion for Reconsideration 

WCB 80-05943. 
August 28, 1981 

Claimant has moved for r~consideration of the Board 1 s-denial 
of his Motion to Remand this clai~ to the Referee fbr f~rt~er evi~ 
dence t~king, specifi6ally consider~tion 6f a letter report 0f Dr. 
Benjamin F. Balme dated· June 10, 1981.·. 

Based upon our deciiion in Robert A. Barnett, WCB Case Nos. 
79-07210 and 79-11012. (Order Denying Remand, June 25, 1981), an.d 
review of the authoiity cited by claimant in support of his Motion 
to Reconsider, we are ·not persuaded th~t claimant has shown either 
good cause or a compelling reason fur remand. Iri fact, we ~re of 
the ripinion that the evidence in q~estion was available and ob~_
tainable at- the time of the· heatinq. Having failed to pr~vail at 
the hearing,. claimant now .is attempting to present additional evi-, 
dence to strengthen his case. As discussed in our order in Rar-. 
nett, such cases do not warrant. remanrl for taking further.evidence 
under ORS 656.295(5} and OAR 436-83-480(2) (b). 

ORDER 

Claimant's Motion to Reconsider the denial of his Motion to 
Remand is denied. 
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HENRY A. LYNCH, OR., Cla mant
John O'Br en, Or., Cla mant's Attorney
R. M chael Haley, Defense Attorney
Request for. Rev ew by Cla mant

WCB 79-02098
August 28, 1981 m

Reviewed by Board Members Barnes and Lewis.

The claimant seeks Board review of Referee Mulder's order
which upheld the insurer's denial of compensation for his back
condition, essentially on credibility grounds. Claimant filed no
brief.

The Board affirms and adopts the order of.the Referee.

ORDER

The Referee's- order dated November 5, 1980 is affirmed.

LEE M. McBRIDE, Cla mant
Evohl ,Ma agon,,Cla mant's Attorney
SAIF Corp Legal, Defense Attorney
Order Deny ng Mot on for Recons derat on

WCB 80-05943
August 28, 1981

Claimant has moved for reconsideration of the Board's denial
of his Motion to Remand this claim to the Referee for further evi 
dence taking, specifically consideration of a letter report of Dr
Benjamin F. Balme dated June 10, 1981.

Based upo 
79-07210 and 7
review of the
to Reconsider,
good,cause or
the opinion th
tainable at- th
the hearing ,. c
dence to stren
nett, such cas 
under OR 656.

n our decision in Robe
9-11012. {Order Denying
authority cited by cla
we are not persuaded

a compelling reason fo
at the evidence in que
e time of the hearing,
laimant now is attempt
gthen his case. As di
es do not warrant rema
295(5) and OAR 436-83-

rt A. Barnett, WCB Case Nos.
Remand, .June 25, 1981) , and 
imant in support of his Motion
that claimant has shown either
r remand. In fact, we are of
stion was available and ob- .

Having failed to prevail at
ing to present additional evi-
scussed in our order in Bar-,
nd for taking further evidence
480 (2) (b).

ORDER

Claimant's Motion
Remand is denied.

to Reconsider the denial of his Motion to
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McNAMARA, Claimant 
Peter Hansen. Claimant I s Attorney 
Ronald W. Atwood,.Defense Attorney 
SAIF Corp Lega 1 , Defense Attorney, 

WCB 80-01658 & 79-10681 
August 28,· 1981 

Reviewed ht-Board Membe~s Mccallister and Lewis. 

'I'hr? claimant seeks Board review of that portion of Referee 
Neal's jrder which affirmed de~ials of.~ompensability issued.by 
SAIF and Fred S. James Co. for claimant.1 s condition aiaanosed as 
adhesive tapsulitis. · - J • • 

The Board affirms and adopts the order of the Referee. 

ORDER 

The Referee's order dated March 2~ l981 is affirmed. 

PAUL MILLER, Claimant 
Robert Grant, Claimant's· Attorney 
Keith Skelton, Defense Attorney 
Request for·Review by Employer_ 

WCB 78-08806 
August 28. 1981 

Reviewed by Board Members Barnes and Mccallister. 

ThP, employer _seeks Board review of Referee Johnson's order 
which g~anted claimant· an award of 35% unscheduled low back 
disability. The employer contends that ihe award is excessive and 
that the Determination Order which awarded no permanent partial 
disability should. be retnstated. · 

Claimant, now age 67, was injured August 5, 1978 while 
employed by this employer as· a watchman. and cleanup man. The 
injury was diagnosed as a sprain of 'the lumbar area .. After this 
injury claimant never returned-to work nor sought other 
employment. ciaimant retired on social security as of September 
i6, 1979. · The August~, 1_978 injury claim was closecl on November 
15, 1978 with compensation for temporary. total disability only. 

The Referee found tha~ claimani 1 s s~bjective complaints were 
not supported by the objective ciinical findingLl and that there 
was a motivation problem. We agree. ~e did, however, find that 
claimant suffered permanent impairment and qranted him an award of 
35% unscheduled disability. We disagree, but only ~ith the amount 
of the award. · 

-207-

m

9

m

GEORGE McNAMARA, Cla mant
Peter Hansen, Cla mant's Attorney
Ronald W. Atwood,.Defense Attorney
SAIF Corp Legal, Defense Attorney,

WCB 80-01658 & 79-10681
August 28, 1981

Reviewed by' Board Members McCallister and Lewis.

The claimant seeks Boa rd review of that po r t ion. of Referee
Neal' s order which affirmed denials of compe nsabi lity issued,by
 AIF and Fred  . James Co. for claimant•  COnditi on diagnosed as
adhes H < ft) capsulitis. 0

The Board affirms and adopts the o rder of th e Referee.

ORDER;

The Referee's order da ted March 2, 1981 is a ffirmed.

PAUL MILLER, Cla mant
Robert Grant, Cla mant's Attorney
Ke th Skelton, Defense Attorney
Request for Rev ew by Employer.

WCB 78-08806
August 28, 1981

Reviewed by Board Members Barnes and McCallister.

The employer seeks Board revi<aw 0
which gr anted cla imant an award of 35%
disabili ty. The employer contends tha
that the De■termination Order which awa
disabili ty should .be reinistated.

: Referee Johnson’s order
unscheduled low back 

: the award is excessive and

Claimant, now age 67, was injured August 5, 1978 while
employed by this employer as a watchman.and cleanup man. The 
injury was diagnosed as a sprain of 'the lumbar area.. After this 
Injury claimant never returned to work nor sought other
employment. Claimant retired on social security as of  eptember
l6, 1979. The August 5, 1978 injury claim was closed on November
15, 1978 with compensation for temporary, total disability only.

The Referee found that.claimant's subjective complaints were
not supported by the objective clinical findings and that there
was a motivation problem. We agree. He did, however, find that 
claimant suffered permanent impairment and granted him an award of
35% unscheduled disability. We disagree, but only with the amount
of the award.
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a report dated August 31, 1978, Dr. Kendall found full 
ra~ge of motion of the lumbosacral spine with no pain on flexion, 
exten~ion or left and right lateral bending. X-rays revealed 
degenerative arthritis .LS-Sl. Dr. Kendall diagnosed ''acute lumbar 
sprain (resolving)." On September 14, 1978 Dr. Kendall r!:?ported 
claimant "pa-in free" for the last three days, not.i.ng· that claimant 
was afraid to return to work because of fear of recurring 
symptoms. Dr. Kend~ll's September 26, 1978 report indicates that 
he was pu.tting claimant on medication and, if there was no relief 
from the medication, then claimant would he restricted from heavy 
work. Subseguently,·Dr. Kendall found claimant improved but 
placed a work restriction on r.im of no lifting over 25 pounds. He 
does not indicate whether this restriction is because of the 
industrial injury or because of the underlying degenerative 
~rfhritic condition. 

Dr. Graham, a chiropractor and arguably the treating 
physician, found claimant's condition was medically stationary 
September 18, 1978 and released claimant for re~u]ar work with no 
permanent partial disability and indicating ''patient has 
recovered." 

The medical evidence, even con~trued in a light most 
favorable.to the claimant, supports only a minimal permanent 
partial disability award. The question is whether the claimant's 
social/vocational situation warrants a qreater award. We believe 
it does not. The claimant has voluntarily retired. We are 
convinced, as was the Referee, that he has ·no motivation to return 
to work. Because claimant has "retired,"· it is well nigh 
impossible- to assess loss of wage earning capacity particularly on 
this record which is devoid of· any vocational assessment. ·we, 
therefore, base our evaluation of disability solely on the medical 
evidence and find that claimant has a 10% unscheduled disability 
rather ~han the 35% awarded by the Referee. 

ORDER 

The Referee's order dated February 26, 1981 and Order on 
Reconsideration dated March 11, 1981 are modified. ciaimant is 
awarded 32° for 10% unscheduled per~anent partial disability for 
the injury of Au~ust 5, 1978. This awaid is in lieu of and not in 
addition to· all prior awards for this injury. Claimant's attorney 
is allowed an attorney f~e of 25% of the compensation awarded by 
this order. This is in lieu of the attorney fee· allowed Qy the 
Referee. · 
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By a report dated August 31, 1978, Dr. Kendall found full 
range of motion of the lumbosacral spine with no pain on flexion,
extension or left and right lateral bending. X-rays revealed
degenerative arthritis.L5- 1. Dr. Kendall diagnosed "acute lumbar
sprain (resolving)." On  eptember 14, 1978 Dr. Kendall reported
claimant "pain free" for the last three days, noting that claimant
was afraid to return to work because of fear of recurring
symptoms. Dr. Kendall's  eptember 26, 1978 report indicates that
he was putting claimant on medication and, if there was no relief
from the medication, then claimant would be restricted from heavy
work.  ubsequently,•Dr. Kendall found claimant improved but 
placed a work restriction on him of no lifting over 25 pounds. He
does not indicate whether this restriction is because of the
industrial injury or because of the underlying degenerative
arthritic condition.

Dr.. Graham, a chiropractor and arguably the treating
physician, found claimant's condition was medically stationary
 eptember 18, 1978 and released claimant for regular work with no
permanent partial disability and indicating "patient has
recovered."

The medical evidence, even construed in a light most
favorable-,.to the claimant, supports only a minimal permanent
partial disability award. The question is whether the claimant's
social/vocational situation warrants a greater award. We believe
it does not. The claimant has voluntarily retired. We are 
convinced, as was the Referee, that he has no motivation to return
to work. Because claimant has "retired," it is well nigh
impossible to assess loss of wage earning capacity particularly on
this record which is devoid.of any vocational assessment. We,
therefore, base our evaluation of disability s-olely on the medical
evidence and find that claimant has a 10% unscheduled disability
rather than the 35% awarded by the Referee.

#

ORDER

The Referee's order dated February 26, 1981 and Order on
Reconsideration dated March 11, 1981 are modified. Claimant is
awarded 32° for 10% unscheduled permanent partial disability for
the injury of August 5, 1978. This award is in lieu of and not in
addition to' all prior awards for this injury. Claimant's attorney
is allowed an attorney fee of 25% of the compensation awarded by
this order. This is in lieu of the attorney fee allowed by the
Referee.

m
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L. MINNICK, Claimant -WCB 80-08251-
August 28, 1981 Cash Perrine, Claimant•~ Attorney 

Marcus Ward. Defense Attorney · 
Request for_ Review by Claimant 

Reviewed ·by Board Memb::-rs Mccallister and· Lewis. 

Claimant seeks Board review of Referee Nichols' order which 
affirmed. a Determination Order of September 9, 1980 awarding no. 
additional compensation for his 1970 back injury~ The first 

. Determination Order ~as issued on June 27, 1974 granting 75% un
scheduled _disability to his back and 10% disability for his left 
leg. 

No brief was filed by either party. The Board assumes that 
the issues are the' same·as those presented at the hearing: Extent 
of disability, includlAg permanent total disability, .and attor-
ney's fees. · · 

After de no v o review , the Bo a rd a _f f i rm s and adopts the Ref -
eree's findings and conclusion, which stated: 

"The medical evidence_does not support a fin
ding that the claimant is totally disabled. 
There is evidence that he caM do light ~ork, 
therefore I do not find him to be permanently 
and totally disabled. His aqe should- not to-
·tally courit against his being re-employed. He 
has a -new skill which opens new· vucational op
portunities .to· h'im which h_e did not have prior 
to,his back injury. He has previously been 
awarded 75% Jisability and since that ·time his 
ov~rall condition regarding his lois of 
earning capacity has improved. 11 

ORDER 

The Refe~ee•s o-rder dated March 5, 1981 is affirmed. 
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GARY L. MINNICK, Cla mant WCB 80-08251
Cash Perr ne, Cla mant's Attorney , August 28, 1981
Marcus Ward, Defense Attorney
Request for. Rev ew by Cla mant

■Reviewed by Board Memb.3rs McCallister and Lewis.
Claimant seeks Board review of Referee Nichols' order which

affirmed, a Determination Order of  eptember 9, 1980 awarding.no.
additional compensation for his 1970 back injury. The first
Determination Order was issued on June 27, 1974 granting 75% un
scheduled disability to his back and 10% disability for his left
leg. ' . _ _■ . ,

NO brief was filed by either party. The,Board assumes that
the issues are the'same'as those presented at the hearing: Extent
of disability, including permanent total disability, .and attor
ney's fees.

After de novo review, the Board affirms and adopts the Ref
eree's findings and conclusion, which stated:

"The medical evidence does not support a fin
ding that the claimant is totally disabled.
There is evidence, that he can do light .work,
therefore I do not find him to be permanently
and totally disabled. His age should- not to-

• tally count against his being re-employed. He
has a new skill which opens new' vocational op
portunities -to Kim which he did not have prior
to. his back injury. He has previously been 
awarded 75% disability and since that time his
overall condition regarding his loss' of
earning capacity has improved."

ORDER
The Referee's order dated March 5, 1981 is affirmed.
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PENICK, Claimant 
R. Ray Heysell, Claimant 1 s Attorney 
SAIF Corp Legal, Defense Attorney 
Request for. Review by SAIF 

Reviewed by the Board rn bane. 

WCB 80-06726 
August 28, 1981 

The SAIF Corporation seeks Board review of Referee Foster 1 s 
order w.,ich remanded claimant 1 s claim to it for reopening as of 
September 8, .1980.and for the p~ym~nt of chiropractic treatm~nt 
provided by Or. Blandino. SAIF contends that claimant has failed 
to prove that his condition resulting from the July 1, ·1979 indus
trial injury h~s wor~ened and requires further treatment and/or 
time loss_.· 

We concur with .the findings and conclusions reached by the 
Referee. Claimant -has proven by a preponderance of the evidence· 
that his claim should have been reopened as· of September 8, 1980 
for further temporary total disability benefits together with the 
contin~ing chiropractic treatment he was receiving from or. Blan
dino. ~owever, we note that or. ~landino's September a,· 1980· 
report indicates claimant should remain off work for a period of 
three weeks. In his testimony at the hearing, dr. Blandino lndi~ 
cated he was seeing favorable results from his treatment, "not 
curative, but some improvement." He stated that claimant should 
continue to see him on an 11 as needed 11 basis. We strongly infer 
that claimant is medically stationary at this time and any further 
treatment is pa 11 iat i ve only. As· thi.s type of treatment can be 
handled. under ORS 656.245, we re~ommend that SAIF submit this 
claim to the Evaluatio~ Division of the w6rkers' Compensation 
Department together with any additional medical reports it may 
have for their consideration of ·the status of the claim under ORS 
656,268. 

ORDER 

The Referee's _order dated November 20, 1980 is affirmed. 
Claimant 1 s attorney is granted the sum of $250 for his services at 
this Board review, payable by the SAIF Corporation. 

DISSENT BY BOARD MEMBER McCALLISTER: 

I disagiee with the opinio~ of the majority. I would reverse 
the Referee's order and reinstate the SAIF Corporation 1 s de~ial. 

I adopt as my own the arguments recited by appellant, SAIF, 
in its brief. I find their arguments cogent to the issues on 
appeal and would reverse the Referee based on those arguments and 
conclusions. 

-210-

•Reviewed by the Board rn banc.

The  AIF Corporation seeks Board review of Referee Foster's
order wnich remanded' claimant's claim to it for reopening as of
 eptember 8, .1980.and for the payment of chiropractic treatment
provided by Dr. Blandino.  AIF contends that claimant has failed
to prove that his condition resulting from the , July, 1,1979 indus
trial injury has wors.ened and requires further treatment and/or
time loss..

We concur with .the findings and conclusions reached by the
Referee. Claimant has proven by a preponderance of the evidence
that his claim should have been reopened as' of  eptember 8, 1980 
for further temporary total disability benefits together with the
continuing chiropractic treatment he was receiving from Dr. Blan
dino. However, we note that Dr. Blandino's  eptember 8,'1980
report indicates claimant should remain off work for a period of
three weeks. in his testimony at the hearing, ur. Blandino indi'-
cated he was seeing favorable results from his treatment, "not
curative, but some improvement." He stated that claimant should
continue to see him on an "as needed" basis. We strongly infer
that claimant is medically stationary at this time and any further
treatment is palliative only. As thi.s type of treatment can be
handled.under OR 656.245, we recommend that  AIF submit this 
claim to the Evaluation Division of the Workers' Compensation
Department together with any additional medical reports it may
have for their consideration of the status of the claim under OR  
656.268.

ORDER

The Referee's order dated November 20, 1980 is affirmed.
Claimant's attorney is granted the sum of $250 for his services at
this Board review, payable by the  AIF Corporation.

DI  ENT BY BOARD MEMBER McCALLI TER:

I disagree with the opinion of the majority. I would reverse
the Referee’s order and reinstate the  AIF Corporation's denial.

I adopt as my own the arguments recited by appellant,  AIF,
in its brief. I find their arguments cogent to the issues on
appeal and would reverse the Referee based on those arguments and
conclusions.

. ROBERT PENICK, Cla mant WCB 80-06726
R. Ray Heysell, Cla mant's Attorney August 28, 1981
SAIF Corp Legal, Defense Attorney
Request for Rev ew by SAIF
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T. PETERS, Claimant· 
Tim Bailey, Claimant 1 s Attorney 
John Eads, Defense Attorney 
Request for Review by Claimant 

WCB 80-01262 
August 28, 1981 

Reviewed by ~oaid Memb!r~ Mccallister and Lewis. 

The claimant seeks Board review·of Referee Ail's order which 
grante6 claimant an award.of 80° for 25% uns~hedul~d disab{lity. 
Cl.aimant contends. that the award is· inadequate. 

The Board affirms and adopts the order of the Referee. 

ORDER 

The Referee's order dated FebrGary 12, 1981 is atfirmed.-

JOYCE A. RUSSELL, Claimant 
Arthur Slininger, Claimant's Attorney 
SAIF Corp Legal, De'ferise Attorney 
Request for Review by Claimant 

WCB 80-06434 
August 28, 1981 

Reviewed by Board Members Mccallister and Lewis. 

The claimant seeks Board r~view of Referee St~ Martin's order 
which Lffirmed the SAIF's denial of compensability. 

The Board affirms and adopts the order of the Referee. 

ORDER 

The Referee's order dated December 29, 1980 is affirmed. 

CURTIS SANDERSON, Claimant 
Dwight Gerber, Claimant's Attorney 
SAIF Corp Legal, Defense Attorney 
Request for Review by Claimant 

WCB 80-03957 
August 28, 1981 

Reviewed by Board Members Mccallister and Lewis. 

Tbe claimant seeks Board-review of Referee Seifert's order 
which ~ranted claimant a total award of 96° for 30% unsched~led 
low back disability. Claimant contends that thi award granted is 
inadequate •. 

. The Board affirms ahd adopts the order of the Referee. 

ORDER 

The Referee's order dated February 10, 1981 is affirmed. 
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m
DANIEL T. PETERS, Cla mant
T m Ba ley, Cla mant's Attorney
John Eads, Defense Attorney
Request for Rev ew by Cla mant

,.K/'

WCB 80-01262
August 28, 1981

Reviewed by Board Members McCallister and Lewis.

The claimant seeks Board reviewof Referee Ail’s order which
granted claimant an award of 80° for 25% unscheduled'disability.
Claimant contends, that the award is inadequate.

The Board affirms and adopts the order of the Referee.
ORDER ■ '

The Referee's order dated February 12, 1981 is affirmed.-

m

JOYCE A. RUSSELL, Cla mantArthur Sl n nger, Cla mant's Attorney
SAIF Corp Legal, Defense Attorney
Request for Rev ew by Cla mant

WCB 80-06434
August 28, 1981

Reviewed by Board Members McCallister and Lewis.

The claimant seeks Board review of Referee  t. Martin's order
which affirmed the  AIF’s.denial of compensability.

The Board affirms and, adopts the order of the Referee.

ORDER
The Referee's order dated December 29, 1980 is affirmed.

CURTIS SANDERSON, Cla mant
Dw ght Gerber, Cla mant's Attorney
SAIF Corp Legal, Defense Attorney
Request for Rev ew by Cla mant

WCB 80-03957
August 28, 1981

Reviewed by. Board Members McCallister and Lewis.

The claimant seeks Board•review•of Referee' eifert's order
which granted claimant a total award of 96° for 30% unscheduled
low back disability. Claimant contends that the award granted is'
inadequate,

. The Board affirms and adopts the order of the Referee.

ORDER

The Referee's order dated February 10, 1981 is affirmed.
211- -
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SCOVILL, Claimant 
Allen Murphy, Jr., Claimant's Attorney 
John Snarskis, Defense Attorney 
Request for Review by Employer 

WCB 80-10138 
August 28, 1981 

Reviewed by Board Members McCallister and Lewis. 

The employer and carrier seek Board review of· Referee 
Pferdner's order remanding a claim for aggravation of the 
claimant's 1975 shoulder injury, for payment.of benefits including 
claimant's ~980 surgery. The employer and carrier contend that 
claimant's rotator cuff tear and need for surgery are not 
compensably related to his on-the-job injury of October 1, 1975 
but w~s caused by some unspecified intervening· on-the-job injury, 
p~rhaps while w6rking for another employer. 

The Board affirms and adopts tbe order of the Referee. 

ORDER 

The Refer~e•s order dated February 24, 1981 is affirmed. 
Claimant's attorney is awarded $350 for-his services at this Board 
review, payable by the employer/carrier. 

ERWIN W. SHERMAN, Claimant 
W.D. Bates, Jr., Claimant's Attorney 
SAIF CQrp Legal, D~fe~se Attornej 
Request for Review by Cliimant 

WCB 80-04132 & 80-04133 
August 28, 1981 

Reviewed by Board Members Barnes.and Mttallister.·. 

T~e claimant seeks .Board review of that portion of Referee 
Mannix's order which awarded clai~ant 22.5% (72°) permanent 
partial disability for low back disability. Claimant contends 
that the award is insufficient. 

The Board affir~s and adopts the order of the Referee. 

ORDER 

The Referee's· order dated March·s, 1981 is affir~ed. 
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FRANK SCOVILL, Cla mant
Allen Murphy, Jr., Cla mant's Attorney
John Snarsk s, Defense Attorney
Request for Rev ew by Employer

WCB 80-10138
August 28, 1981 m

Reviewed by Board Members McCallister and Lewis

The employer and carrier seek Board review of- Referee •
Pferdner's order remanding a claim for aggravation of the
claimant's 1975 shoulder injury, for payment .of benefits including
claimant's 1980 surgery. The employer and carrier Contend that
claimant's rotator cuff tear and need for surgery are not
compensably related to his on-the-job injury' of October 1, 1975 
but w.as caused by some unspecified ' intervening on-the-job injury,
perhaps while working for another employer.

The Board affirms and adopts tbe order of the Referee,

ORDER

The Referee's order dated February 24, 1981 is affirmed.
Claimant's attorney is awarded $350 for hi.s services at this Board
review, payable by the employer/carrier.

m

ERWIN W. SHERMAN, Cla mant
W.D. Bates, Jr., Cla mant's Attorney
SAIF Co.rp Legal, Defense Attorney

WCB 80-04132 & 80-04133
August 28, 1981

Request for Rev ew by Clla mant
Rev  ewe d by Board Membs rs Barnes .and Me' Call  ster..
The cla  m ant seek s Boar d rev ew of that po r t on of Referee

Mann x's ord er wh ch a warded cla mant 22.5% (72° ) permanent
part al d sa b l ty for low b ack d sab  l ty . Cla  mant contends
that the awa rd  s  nsu ff c e nt.

The Boa rd aff rms and a dopts the order of t he Referee.
ORDER

The Ref er ee ’ s- ord er dat ed March 5, 1981  s aff rmed.
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C. SIMMONDS, Claimant 
Robert Udziela, Claimant's Attorney 
Request for Review by Claimant 

WCB 80-7050 
August 28, 1981 

Reviewed by Board Her,1bers H.cCall·ister and Lewis._ 

The Claimant seeks Board review of Referee Fink's order 
~hich affirmed the Determination Order of July 9, 1980. 
claimant contends he is entitled ~o permanent partial disability 
to scheduled body areas. · 

The ~card affirms and ad6pts the Order of the Referee. 

ORDER, 

The Referee's order dated February 20, 1981 is affirmed. 

JOSEPH SPANU, Claimant 
Robert Nelson, Claimant's Attorney 
Margaret Leek Leiberan, Defense Attorney 
Request for Review by Employer · 

WCB 79-10412 
August 28, 1981 

Reviewed by Board Members Mccallister and Lewis. 

The employer seeks Board review of Referee St .. Martin's order 
awarding permanent total disability for claimant's 19?9 shoulder 
injury. The employer requests reinstatement of the Determination 
Order which awa~ded 60% unsched~led permanent partial disability. 

The Board affirms and adopts the order of the Referee. 

ORDER 

The Referee's order dated February 28, 1981 is affirmed. 
Claimant's attorney is awarded $350 for his services at this Board 
review, payabl~ by the emploYer/carrier. 
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WILLIAM C. SIMMONDS, Cla mant
Robert Udz ela, Cla mant's Attorney
Request for Rev ew by Cla mant

WCB 80-7050
August 28, 1981

Reviewed by Board Menbers KcCaliister and Lewis.,

The Claimant seeks Board review of Referee Fink's order
which■affirmed the Determination Order of July 9, 1980.
Claimant contends he is entitled to permanent partial disability
to scheduled body areas.

The Board affirms and adopts the Order of the Referee.

ORDER
The Referee's order dated February 20, 1931 is affirmed.

JOSEPH SPANU, Cla mant
Robert Nelson, Cla mant's Attorney
Margaret Leek Le beran, Defense Attorney
Request for Rev ew by Employer

WCB 79-10412
August 28, 1981

Reviewed by Board Members McCallister and Lewis.

The employer seeks Board review of Referee  t., Martin's order
awarding permanent total disability for claimant's 1979 shoulder
Injury. The employer requests reinstatement of the Determination
Order which awarded 60% unscheduled permanent partial disability.

The Board affirms and'adopts the order of the Referee.

ORDER
The Referee's order dated February 28, 1981 is affirmed.

Claimant’s attorney is awarded $350 for his services at this Board
review, payable by the employer/carrier.

#
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J. TANGEMAN, Claimant 
Virgil Osborn, Claimant 1 s Attorn~y 
SAIF Corp Legal, Defense Attorney 
Request for Review by SAIF 

WCB 80-05560 
August 28 ~ 1981-

Reviewed by Board Mernbf•rs McCallister and Lewis. 

Th0 SAIF Corporation seeks Board review of Referee McSwain's 
order awarding 10% unscheduled permanent partial disability ~or 
claimant's compensable October 27, 1978 back injury, sustained 
when he fell from the back of a truck. 

Although not disputing that claimant suffered a lumbosacral 
strain, SAIF contends that claimant's subjective physical com
plaints are not sufficient to prove ,disability. Claimant's treat
ing physician's diagnosis and the pl'iysical limi,ta t ions imposed on 
claimant 1 s activities have ~een confirmed by other medical ex
perts. A lack of substantial objective signs of a permanent back 
condition ·which affects earning capacity is not fatal to the 
claim. Bault v. Teledyne Wah-Chan9, 53 Or App 1· (1981). 

The Board, after de novo review, accepts the Referee's con-
clusions, which state in part: 

"I conclude that the clai~ant has. suffered a 
lumbosacral rnusculo-ligarnentous strain of 
chronl6 natur~ owing to the industrial injury . 
•.. All of .claimant's physicians agre~ to this, 
despite their skepticism about other corn-

. plaints made, and despite ·the s0bjedtive 
nature 6£ the basis fot diagnosis. ~o be 
compensable, ,pain must go heyond mere· cl i scorn
fort and be disabling. I conclude that th~ 
claimant's limitations allow him to occaiion
aily lift moderately heav~ weight, in a proper 
manner. I conclude that the claimant exper
iences some discomfort on moderate -activities 
involving bending,_ stooping, prolonged stand-

_ing or sitting, and. lifting. 

He cannot engage in a~y heavy labbr. For one 
of the claimLlnt's age, education, and voca
_tional experience, I fe~l this ·represents a 
loss of 10% of che maximum allowable partial. 

· award for unscheduled disability." 

ORDER 

The Referee•s·order dated March 2, 1981 is affirmed. Claim
ant's attorney is awatded an attorney's fee in the sum of $300 for 
legil services rendered in this appeal. 
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EDWARD J. TANGEMAN, Cla mant
V rg l Osborn, Cla mant's Attorney
SAIF Corp Legal, Defense Attorney
Request for Rev ew by SAIF

WCB 80-05560
August 28, 1981

Reviewed by Board Members McCallister and Lewis.

The  AIF Corporation seeks Board review of Referee Mc wain's
order awarding 10% unscheduled permanent partial disability.for
claimant's compensable October 21, 1978 back injury, sustained
when he fell from the back of a truck.

Although not disputing that claimant suffered a lumbosacral
strain,  AIF contends that claimant's subjective physical com
plaints are not sufficient to prove .disability. Claimant's treat
ing physician's diagnosis and the physical limitations imposed on
claimant's activities have been confirmed by other medical ex
perts. A lack of substantial objective signs of a permanent back
condition which affects earning capacity is not fatal to the
claim, Bault v. Teledyne VJah-Chang, 53 Or App 1 (1981).

The Board, after de novo review, accepts the Referee's con
clusions, which state in part:

"I conclude that the claimant has. suffered a
lumbosacral musculo-ligamentous strain of
chronic nature owing to the industrial injury.
...All of claimant's physicians agree to this,
despite their skepticism about other com
plaints made, and despite the subjective
nature of the basis for diagnosis. to be
compensable, pain must go beyond mere' discom
fort and be disabling. T conclude that the'
claimant's limitations allow him to occasion
ally lift moderately heavy weight, in a proper
manner. I conclude that the claimant exper
iences some discomfort on moderate activities
involving bending, stooping, prolonged stand
ing or sitting, and lifting.
He cannot engage in any heavy labor. For one 
of the claimant's age, education, and voca-
.tional experience, I feel this represents a
loss of 10% of 'che maximum allowable partial

• award for unscheduled disability."

m

ORDER
The Referee's'order dated March 2, 1981 is affirmed,

ant's attorney is awarded an attorney's fee in the sum of
legal services rendered in this appeal.

Claim-
$300 for

m
-214-



















   
   
   

    

 
  

       

         
          

          
          
        

         

        

    
      
   

    
    

   
      

        
           

            
        

            
          

          
   

         

        

A. THOMING, Claimant 
Larry Bruun, Claimant 1 s Attorney 
SAIF Corp.Legal, Defense Attorney 
Request for Review by Claima~t 

.... , 

: f , •• 

WCB 79-06378 
August 28, 1981 

Reviewed by Board Memb1;rs McC,:lllister and Lewis. 

The claimant seeks Board review of Referee Monqrain 1 s o-rder 
which ~ffirmed the carrier's denial of her aggravation claim.an~ 
did not assess a penalty for SAIF's failure to pay cornpensaiion. 
The Referee did find that claimant was entitled.to treatment under 
ORS 656;245 for conditions resulting from her industrial injury. 

The Board affirms and adopts the order of the Referee. 

ORDER 

The Referee's order dated F~bruary 4, 1981 is affirmed. 

WILLIAM TRUEAX, Claimant 
Rolf Olson, Claimant's Attorney 
Daniel Meyers, Defense Attorney 
SAIF Corp Legal, Defense Attdrney 
Request for Review by Claimant 
Cross Re_ques t by EB I 

WCB 79-10734 
August 28, 1981 

Reviewed by Board Members Mccallister and Lewis. 

The claimant seeks Boaid review of .Referee Baker's order 
which f0und ·c1aimant 1 ·s claim was barred for late notice of injury 
and dis~issed the case. The carrier for Heart of the Valley, EBI, 
cross-requests review contending the Referee was correct in· 
finding the claim barred, but if the Board finds the claim wasn't· 
barred, then SAIF would be responsible for claimant's injury as 
Mr. Ardaiz (employer) was a general contractor licensed and doing 
business as Morningside Construction. 

The Board affirms and adopts the order of the Referee. 

ORDER 

The Referee's order dated October 6, 1980 is affirmed. 
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9 SHIRLEY A. THOMING, Cla mant
Larry Bruun, Cla mant's Attorney
SAIF Corp-Legal, Defense Attorney
Request for Rev ew by Cla mant

WCB 79-06378
August 28, 1981

Reviewed by Board Members McCaliister and Lewis.

Tbe claimant seeks Board review of Referee Mongrain's order
which affirmed the carrier's denial of her aggravation claim and*
did not assess a penalty for  AIF's failure topay compensation.
The Referee did find that claimant was entitled'to treatment under
OR 656.243 for conditions resulting from her industrial injury.

The Board affirms and adopts the order of the Referee.

ORDER
The Referee's order dated February 4, 1981 is affirmed.

WILLIAM TRUEAX, Cla mant WCB 79-10734
Rolf Olson, Cla mant's Attorney August 28, 1981
Dan el Meyers, Defense Attorney
SAIF Corp Legal, Defense Attorney
Request for Rev ew by Cla mant
Cross Request by EBI
Reviewed by Board Members McCaliister and Lewis.

The claimant seeks Board review of.Referee Baker's order
which found claimant's claim was barred for late notice of injury
and dismissed the case. The carrier for Heart of the Valley, EBI,
cross-requests review contending the Referee was correct in
finding the claim barred, but if the Board finds the claim wasn't-
barred, then  AIF would be responsible for claimant's injury as
Mr. Ardaiz (employer) was a general contractor licensed and doing
business as Morningside Construction.

The Board affirms and adopts the order of the Referee.

ORDER
The Referee's order dated October 6, 1980 is affirmed.
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TUNHEIM, Claimant 
Mi~hael Stroqband, Claimant's Attorney 
SAIF Corp Legal, Defense Attorney • 
Request ·for Review by SAIF · 

WCB 80~06498 
· August 28, 1981 

Reviewed by Board Memb,_:rs ·Barnes a·nd Mccallister. 

Th~ SAIF Corporation seeks Board review of Referee Peterson's 
order which ordered- it to. vacate its denial and accept cl.aim_::1nt' s 
claim for an occupational disease as non-disabling and awarded an 
attorney fee to claimant's attorney of $900, payable by SAIF. 

The Board affirms and adopts that portion of the Referee's 
ord~r that conciuded claimant h~d proven a compensable · 
non-disabling occupational disease claim. 

Regarding the·issue of the attorney fee payable by SAIF to 
claimant's attorney, the Board calls attent·ion to its Order on 
Review in the ca~e of.Clara Peoples, WCB Case No. 79-09890 (June 
11, 1981) in which we stated: 

"When ·claimants pre v a i 1 on denial s o f their 
claims, most of the Referees in most af the 
cases are awarding attorney fees in the range 
of $800 to $1,200. 11 

The Board ~ent on to say that efforts expended and results 
obtained could justify laiger or smaller attorney fees. In the 
case at bar the ef~orts ~xpend~d and the re~ults obtained were 
below normal range arid _therefore the fee shall be below the normal 
range. 

ORDER 

The Referee's order qated January 26, 1981 is modified, only 
insofar as the iisue of· payment of attorney fees to claimant's 
attorney. Claimant's ~tto·rney is grante~ as and for a reasonable 
atto~ney f~e for his services -before the Referee, the sum of ·$500, 
payable by the SAIF corporaticn. Claimant's attorney is further 
hereby granted as a reasonable attorney fee ·for his representation 
at Board review the sum of $300, payable by SAIF. 

-216-

-

JEANIE TUNHEIM, Cla mant
M chael Strooband, Cla mant's Attorney
SAIF Corp Legal, Defense Attorney
Request for Rev ew by SAIF

WCB 80-06498
August 28, 1981

#

Reviewed by. Board Members-Barnes and McCallister.

The  AIF Corporation seeks Board review of Referee Peterson's
order wnich ordered it to vacate its denial and accept claimant's
claim for an occupational disease as non-disabling and awarded an
attorney fee to claimant’s attorney of $900, payable by  AIF.

The Board affirms and adopts that portion of the Referee's
order that concluded claimant had proven a compensable
non-disabling occupational disease claim.

Regarding theissue of the attorney fee payable by  AIF to
claimant's attorney, the Board calls attention to its Order on
Review in the ca-se of,Clara Peoples, WCB Case No. 79-09890 (June 
11, 1981) in which we stated:

"When claimants prevail on denials of their
claims, most of the Referees in most of the
cases are awarding attorney fees in the range 
of $800 to $1,200." ■ ‘ ■

The Board went on to say that efforts expended and results
obtained could justify larger or smaller attorney fees. in the
case at bar the efforts expended and the results obtained were
below normal range and .therefore the fee shall be below the normal
range.

m

ORDER

The Referee’s order dated January 26, 1981 is modified, only
insofar as the issue of payment of attorney fees to claimant's
attorney. Claimant's attorney is granted as and for a reasonable
attorney fee for his services -before the Referee, the sum of $500,
payable by the  AIF Corporation. Claimant's attorney is.further
hereby granted as a reasonable attorney fee for his representation
at Board review the sum of $300, payable by  AIF.
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BARRY B. TURNBULL, Claimant 
Wade Bettis, Jr., Claimant's.Attorney 
Ridgway Foley, Jr., Defense Attorney 
Request for Review by Employer 

. . ,-

WCB 80-02231 
~ugus t 28, 1981 

Reviewed. by Board Memb~)rs Mccallister and Lewis. 

. ( 

Th~ employer seeks Board review of Referee Neal's order which 
set aside the employer's denial and remanded claim~nt•s claim for 
an occupational disease to it for acceptance a0d the p~yment of 
compensation a, required by law~ 

The Board accepts the Referee's finding of fact. The sole 
issue is whether claimant has established a compen~able occupa~ 
tional disease. 

The claimant has a problem with respiratory allergies and 
claims expqsure to air pollutahts at work has -either caused or 
aggravated his ·condition. 

Claimant gave a history to or. Petrusek of intermittent 
throat itching for as long as he could remember. Both ors. Rose 
and Petrus~k indicated by. their reports that claimant had pre
existing alleigy conditions.· Claimant was known to react_ to white 
pine, coffee, ciqarette smoke, willow trees and 1 to a lesser 
degree, spruce and hemlock~ 

. or. Rose, by a report dated July 8, 1980, opined that claim-· 
ant's industrial exposure caused his pre-existing condition to 
become symptomatic. By a report dated August 4, 1980, or. Petru
sek opined claimant did have pre-existing underlying allergy and 
that the i~dustrial ex~osure caused symptoms but did-not cause a 
worsening of the pathological underlyi0g condition; 

We find a preponderance of the evidence does not establish 
medical causation. The compensability test in cases like this was 
established by .the supreme Court in Weller v. union Carbid~, 288 
Qr 27 (1970): 

" . . . i n o rd e r t o p ·re v ~ i 1 · c l a i ma n t w o u ·1 d ha v e t o 
prove by a preponderance of evidence that (1) 
his work activity and conditions (2) caused a 
worsening of his underlying disease (3) re
sulting in an incre~se in his pain (4) to the 
extent that it produces disability or requires 
medical services." 

Claimant has failed to sustain ~is burden of proof to establish 
(2) of the Weller test. None of the medical reports establish 
that claimant's exposure caused h~s underlying condition to become 
Rqgravated, worsened or accelerated and, therefore, claimant's 
claim for an occupational disease must be denied. Also see 
Stupefel v. Edward Hines Lumber Co., 288 Or 3~; Thom~son .v. _SAIF, 
51 or App 394 (1981); James v. SAIF, 290 or 343. 

ORDER 

The Referee's order dated March 4, 1981 is reversed in its 
entirety.· 
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#

BARRY B. TURNBULL, Cla mant WCB 80-02231
Wade Bett s, Jr., Cla mant's Attorney August 28, 1981
R dgway Foley, Jr., Defense Attorney
Request for Rev ew by Employer

Reviewed.by Board Membf’rs McCallister and Lewis.

The employer seeks Board review of Referee Neal's order w.hich
set aside the employer's denial and remanded claimant's claim for
an occupational disease to it for acceptance and the payment of
compensation as required by law.

The Board accepts the Referee's finding of fact. The sole 
issue is whether claimant has established a compensable occupa-
tionaldisease.

The claimant has a problem with respiratory allergies and
claims exposure to air pollutants at work has -either caused or
aggravated his condition.

Claimant gave a history to Dr. Petrusek of intermittent
throat itching for as long as he could remember, Botti Drs. Rose
and Petrusek indicated by. their reports that claimant had pre
existing allergy conditions. Claimant was known to react to white
pine, coffee, cigarette smoke, willow trees and, to a lesser
degree, spruce and hemlock.

Dr. Rose, by a report dated July 8, 1980, opined that claim
ant's industrial exposure caused his pre-existing condition to
become symptomatic. By a report dated August 4, 1980, Dr. Petru
sek opined claimant did have pre-existing underlying allergy and 
that the industrial exposure caused symptoms but didnot cause a
worsening of the pathological underlying condition.

We find a preponderance of the evidence does not establish
medical causation. The compensability test in cases like this was
established by .the  upreme Court in Weller v. union Carbide, 268 
or 27 (1970):

"...in order to prevail claimant would have to
prove by a preponderance of evidence that fl)
his work activity and conditions (2) caused a
worsening of hi's underlying disease (3) re
sulting in an increase in his pain (4) to the
extent that it produces disability or requires
medical services."

Claimant has failed to sustain his burden of proofto establish
(2) of the Weller test. None of the medical reports establish
that claimant's exposure caused his underlying condition to become
aggravated, worsened or accelerated and, therefore, claimant's
claim for an occupational disease must be denied. Also see
 tupefel v. Edward Hines Lumber Co., 288 Or 39; Thompson ,v.  AIF,51 or App 394 (1961); James v. S'AlT, 290 Or 343.

ORDER
The Referee's order dated March 4, 1981 is reversed in its

entirety.
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BISSONETTE, Claimant 
Dan.0 1 Leary, Claimant 1_s Attorney 

. -SAIF Corp Legal, Defense Attorney 
Re_quest for Rev1ew by Claimant_. 

WCB 80-07114 
August 31, 1981 

R~viewed by Board Mem~ers Mccallister ~nd Lewi~. 

Claimant seeks Board ·review of Referee Mongrain's order which 
affirm~d the SAIF Corporation's denial of claimant's clairn.•r 

The Board affirms and ~dopts the order of the Referee. 

ORDER 

The Referee's order dated March 25, 1981 is affirmed; 

PATRICK ELLIOTT, Claimant 
David Vandenberg, Jr., C1aimant 1 s Attorney 
Brian Pocock, Defense Attorney 
Margaret Leek Leiber-an, Defense Attorney 
Order of Abatement 

. WCB 80-10598 & 80-04905 
August 31, 1981 · 

A Request for Reconsid_':'!ration of the Board's Orc'ler on Review 

dated August 13, 1981 has been received from the employer in the 
above-entitled matter. 

In order to give the Board time to fully consider this 
request, that Order on Review is aba-ted. · The claimant's attorney 
is hereby granted 20 days to file a response. 

IT IS SO ORDERED. 

-218-

BERN E BISSONETTE. Cla mant
Dan O'Leary, Cla mant's Attorney
SAIF Corp Legal, Defense Attorney
Request for Rev ew by Cla mant

WCB 80-07.114 ■
August 31, 1981

Reviewed by Board Members McCallister and Lewis.

Claimant seeks Board review of Referee .Mongrain's order which
affirmed the  AIF Corporation' s denial of claimant's claim...

The Board affirms and adopts the order of the Referee.

ORDER
The Referee's order dated March 25, 1981 is affirmed.

PATRICK ELLIOTT, Cla mant
Dav d Vandenberg, Jr., Cla mant's Attorney
Br an Pocock, Defense Attorney
Margaret Leek Le beran, Defense Attorney
Order of Abatement

WCB 80-10598 & 80-04905
August 31, 1981

A Request for Reconsid,oration of the Board's Order on Review
dated August 13, 1981 has been received from the employer in the
above-entitled matter.

In order to give the Board time to fully consider this 
request, that Order on Review is abated. The claimant’s attorney
is hereby granted 20 days to file a response.

IT I  O ORDERED.

-218-



   
   
    

     

 
  

      

         
          
         

         
             
            

 

      
      
     
       
      
     

     
     
      
      

       

      
    
     

   
     

    
     

    
    

      
    

         
           
           

            
            
            

            
         

           
            
              
            

            
         
              

           
          

          
        

H. KRANZ, Claimant 
Larry Bruun, Claimant's Attorney 
SAIF Corp Legal, Defense Attorney 
Request for Review by S~IF . 

WCB 80-03910 
August 31, 1981 

Reviewed by Board Memb\~rs Mccallister ana Lewis. 

The SAIF Corporation s~eks Board review of Referee Ne~l's 
order approving as cti~pensable claimant's claim for~ low b~ck 
injury and iernanding it for processing and payment. Because the 
testimony at the hearing differed from the information available 
to SAIF prior to its April 10, 1S80 denial of t~e claim, the R~f
eree did not award a penalty. and attorney's· fee for the allegedly 
wrongful denial. 

~: 
The issue on appeal is compensability of a claim for ,an al

leged on-the-job ~njury of April 7, 1980. SAIF apparently con
tends that claimant's activities unloading lumber for about 10 
minutes at home during the wiekend immediately preceding. the 
alleged injury might have caused the back injury. There is no 
medical evidence whatsoever ·which would support such a. theory. 
The· off-the-job work activity unloading. a truck-load o·f lumber ~as 
light compared to claimant's on-the-joq work·activities the fol
lowing Monday, according· to cla·imant, a co-worker and a neighbor-. 
Claimant had no·-back problems following the work· at ·home and the 
iumor that ~is back injury occurred at ho~e was not well fou~ded. 

While. employed as a carpenter for P&C Construction Company on 
April 7, 1980, claimant and a co-worker loacied heavy pieces 9f 
.scrap iron, weighing an estimated 200 pounds, into a pickup truck 
and then car~ied a heavy tablesaw from th~ basement to the _third 
floor. At one point· w~en the co-worke·r temoved a door fro~ ·its 
hinges so they could get through with the saw, claimant had to 
hold the saw, weighing between 130 and· 200 pounds, by himself so 
it would not fall. His co-worker test{fied that claimant had .dif
ficulty holding the saw up because of its.extreme weight and awk~ 
ward shape. Claimant did not have much pain at the time except 
for going up and down stairs but felt pain in his low back on the 
way home from.work. Although he worked the next davr he told ~av~d . . 

Rushrner that he had hurt his back; Rushmer then gave clii~ant pain 
pills. Claimant continued.having problems with the heavy work. 
After beinq sent to a new job site the ~ext day ~hnre hc~vy work 
was invo]vc,~d, claimant left the job anci reported to .th1:? ho~;pital 
emergency room. Dr. Harris, the-orthopedist to wrom he was refer
red by the hospit .. l, diagnosed his condition as an acute lumbo
s~cral strain and a very mild degenerative disc disease. 
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DAVID H. KRANZ, Cla mant
Larry Bruun, Cla mant's Attorney
SAIF Corp Legal, Defense Attorney
Request for Rev ew by SAIF

WCB 80-03910
August 31, 1981

Reviewed by Board Members McCallister and Lewis.

The  AIF Corporation seeks Board review of Referee Neal’s
order approving as compensable claimant's claim for a low back
injury and remanding it for processing and payment. Because the 
testimony at the hearing differed from the information available
to  AIF prior to its April 10, 1980 denial of the claim, the Ref
eree did not award a penalty- and attorney's fee for the allegedly
wrongful denial.

The issue on appeal is compensabili
leged on-the-job injury of April 7, 1980 
tends that claimant's activities unload!
minutes at home during the weekend immed
alleged injury might have caused the bac 
medical evidence whatsoever which would
The off-the-job work activity unloading,
light compared to claimant's on-the-job
lowing Monday, according’ to claimant, a
Claimant had no back problems following
rumor that his back injury occurred at h

ty of a claim for an al- 
.  AIF apparently con-
ng lumber for about 10
lately preceding, the
k injury. There is no
support such a, theory,
a truck-load of luifiber was
work activities the fol-
co-worker and a neighbor,
the work at home and the
ome was not well founded.

While, employed as a carpenter for P&C Construction Company on 
April 7, 1980, claimant and a co-worker loaded heavy pieces of
.scrap iron, weighing an estimated 200 pounds, into a pickup truck
and then carried a heavy tablesaw from the basement to the third
floor. At one point when the co-worker removed a door from its
hinges so they could get through with the saw, claimant had to
hold the saw, weighing between 130 and 200 pounds, by himself so
it would not fall. His co-worker testified that claimant had.dif
ficulty holding the saw up because of its extreme weight and awk
ward shape. Claimant did not have much pain at the time except
for going up and down stairs but felt pain in his low back on the 
way home from work. Although he worked the next day, he told David
Rushmer that he had hurt his back; Rushmer then gave claimant pain
pills. Claimant continued.having problems with the heavy work.
After beinq .sent to a new job site the next day whore heavy work
was involved, claimant left the job and reported to the ho.spi.taJ
emergency room. Dr, Harris, the orthopedist to whom he was refer
red by the hospit..!, diagnosed his condition as an acute lumbo
sacral strain and a very mild degenerative disc disease.
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to the transcript of the heaiing, SAIF argues that 
. claimant told a co-worker the day following the injury that he had 

probably hurt his back at home over the weekend. The transcript 
clearly shows, however, that the witness testified that he had 
been told that version of the injury by David Rushmer, not David 
Kranz. ·Because Rushmer waivered during his testimony and couldn't 
swear that claimant had actlally told him that he had hurt his 
back unloading wood at home; the Referee chose· instead to beiieve 
claimant's testimony that he did n6t tell other workers th~t he 
had injJred his back at home. ·Apparently, even the letter written 
to SAIF by fa compani employee, Mr. Campbell, regarding the cSnver
sation. with claimant was derived from second or third harid infor
mation from Mr. Rushmer. 

Claimant's testimony that he had no hack problems following 
the activity at home was corroboratRd by a co-worker who had 

., helped him unload the lumber, a friend and· a neighbor. 

Citing Weller v. Union Carbide, 288 Or 27 (1979) and Autwell 
v. Tri-Met, 48 Or App 99 (1980), SAIF also argues that claimant . 
must prove a worsening of his priexisting degenerative disc dis
ease in order to prevail on a claim for a low back injury arising 
from an identifiable incident at work. SAIF also argues that 
James v. SAIF, 290 Or 343 (1981) precl~des a cl~im for traumatic 
injury where similar off-the-job exposures and conditions are sub
stantially the same as those on-the-job. None of the cases relied 
upon by SAIF are in point, since this claim i~ one for a tia~rnatic 
injury with the symptoms delayed only a matter of hours. 

Here, the uncontradicted medical evidence cleariy establishes· 
that claimant's back problem~ are attributable to an acute back 
strain superimposed upon a preexisting -degenerative disc disease. 
Dr. John T. Harris, cl~imant's treating orthopedist, diagnosed 
claimant's injury as a~ "acute 16rnbosacral strain syndrome,'' re
porting that claimant's symptoms and the findings were "consistent 
with severe lumbosacral sprain-and possible ruptured disc which 

·could very well have happened with the work incident which he de
scribed." In his deposition, Dr. Harris explained·, " .•• the true 
definition of acute versus chronic is that acuti is something that 
comes on suddenly ... " 

After our a~ novo- review, we conclude that the preponderance 
of -the evidence shows that claimant I s back conch tion is the result 
of his April 7, 1980 on-ihe-job work activity and is, therefore, 
compensable. 

ORDER 

The Referee's order dated February 3, 1981 is affirmed. 
Claimant•~ attorney is her~by granted $5-00 as a reasonable at
torney's fee for legal services rendered in this ~ppeal. 
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Referring to the transcript of the hearing,
claimant told a co-worker the day following the
probably hurt his back at home over the weekend,
clearly shows, however, that the witness testifi
been told that version of the injury by David ^
Kranz. Because Rushmer waivered during his test 
swear that claimant had actially told him that h
back unloading wood at home, the Referee chose i
claimant's testimony that he did not tell other
had injured his back at home. Apparently, even
to  AIF by a company employee, Mr. Campbell, reg
sation. with claimant was derived from second or
mation from Mr. Rushmer.

Claimant's testimony that he had no back problems following
the activity at home was corroborated by a co-worker who had
helped him unload the lumber, a friend and a neighbor.

 AIF argues that
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Citing Weller v. Union Carbide, 288 Or 27
v. Tri-Met, 48 Or App 99 (1980),  AIF also arg
must prove a worsening of his preexisting dege
ease in order to prevail on a claim for a low
from an identifiable incident at work.  AIF a
James v.  AIF, 290 Or 343 (1981) precludes a c
injury where similar off-the-job exposures and 
stantially the same as those on-the-job. None
upon by  AIF are in point, since this claim is
injury with the symptoms delayed only a matter

(1979) and Autwell
ues tha t cl aimant
nerative d i sc dis
back in jury arisi ng
Iso arg ues that
I'aim fo r tr aumati c
condit ions aresub-
of the cas es rel ied
one fo r a trauma tic
of hou rs.
clearly es t a b 1 i s hes
to an acut e back

ative d isc diseas e.
claimant's injury as an "acute lumbosacral strain syndrome," re
porting that claimant's symptoms and the findings were "consistent
with severe lumbosacral sprain and possible ruptured disc which
could very well have happened with the work incident which he de
scribed." In his deposition, Dr. Harris explained', "...the true 
definition of acute versus chronic is that acute' is something that 
comes on suddenly..."

After our de novo review, we conclude that the preponderance
of -the evidence shows that claimant's back condition is the result
of his April 7, 1980 on-the-job work activity and is, therefore,
compensable,

ORDER
The Referee's order dated February 3, 1981 is affirmed.

Claimant's attorney is hereby granted $5.00 as a reasonable at
torney's fee for legal services rendered in this appeal.
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BETTIE L. ROGERS, Claimant 
Peter Hansen, Claimant 1 s Attorney 
SAIF Corp Legal, Defense Attorney 
Request f9r Review by Claimant 

i~CB 80-08127 
August 31, 198i 

Reviewed by Board Members McCallister and Lewis. 

Tr.e claimant seeks Board review of Referee Pferdner's order 
which yranted claimant an· award of 80° for 25% unscheduled ~pper 
back disability but found no psychological permanent partial 
disab.ility. 

No briefs were filed in this matter. On the-initial request 
for review, claimant contends she is entitled to further temporary 
total disability, permanent partial: diiability, penalties and 
attorney fees. 

The Board affirms and adopts the order cif the Referee.· 

ORDER 

The Referee's order dated February 18, 1981 is affirmed. 

JOYCE M. WHEATLEY, Claimant 
Robert Udziela, Claimant's Attorney 
Delbert Brenneman, Defense Attorney 
Request for Review by Claimant 
Cross Request by Employer 

WCB 80-01744 
August 31,- 1981 

Reviewed by Board Mem~ers.Barnes an~ Mccallister. 

Claimant seeks Boara review and the employer cross requests 
review ·of Referee Neal's order. The issues are extent of tc-mpor-
ary total disability and permanent partial dis~bility. ' 

The most recent (May 19, 1980} Determination Order oranted 
compensation for temporary total dis~bility throug~ April 17, 
1980. Although the Referee.did not J.iteral]y ~o 6rder, her ap
parent intent was to rule that temporary total disahility compen
sation should have ended on March 24, 1980. We aaree anrl will so 
order~ subject to one aualification. Claimant wa~ enrolled at th~ 
Northwest Pain Center from July 15, 1980_ to August 1, 1980. She· 
is entitled to temporary total disability compensation during this 
period. 

The Determination Order granted 20% unscheduled permanent 
partial disability. The Referee awarded an additional 10% un
scheduled permanent partial dis~bility. we find this to be in
adequate. Considering all factors in OAR 436-65-600, et seq, we 
conclude claimant's permanent partial unscheduled disability is 
4 5%. 
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BETTIE L. ROGERS, Cla mant
Peter Hansen, Cla mant's Attorney
SAIF Corp Legal, Defense Attorney
Request for Rev ew by Cla mant

WCB 80-08127
August 31, 1981

Reviewed by Board Members McCallister and Lewis.

The claimant seeks Board review of Referee Pferdner's order
which granted claimant an-award of 80° for 25% unscheduled upper
back disability but found no psychological permanent partial
disability.

No briefs were filed in this matter. On the initial request
for review, claimant contends she is entitled to further temporary
total disability, permanent partial, disability, penalties and 
attorney fees.

The Board affirms and adopts the order of the Referee.

ORDER

The Referee's order dated February 18, 1981 is affirmed.

JOYCE M. WHEATLEY, Cla mant ■ WCB 80-01744
Robert Udz ela, Cla mant's Attorney August 31,- 1981
Delbert Brenneman, Defense Attorney
Request for Rev ew by Cla mant
Cross Request by Employer
Reviewed by Board Members Barnes and McCallister.

Claimant seeks Board review and the employer cross requests
review of Referee Neal's order. The issues are extent of tempor
ary total disability and permanent partial disability.

The most recent (May 19, 1980) Determination Order granted
compensation for temporary total disability through April 17,
1980. Although the Refereedid not literally so order, her ap
parent intent was to rule that temporary total disability compen
sation should have ended on March 24, 1980. We agree and will so
order, subject to one aualification. Claimant was enrolled at the
Northwest Pain Center from July 15, 1980 to August I, 1980.  he
is entitled to temporary total disability compensation during this 
period.

The Determination Order granted 20% unscheduled permanent
partial disability. The Referee awarded an additional 10% un
scheduled permanent partial disability. We find this to be in
adequate. Considering all factors in OAR 436-65-600, et seq, we
conclude claimant's permanent partial unscheduled disability is
45%.
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The Ref~ree's order dated September 25, 1980 is modified. 
Claimant is entitled to compensation for temporary total disabil
ity from February 8, 1980 to March 24, l.980 and from July 15, 1980 
to August 1, 1980~ this. is in lieu of the temporary total disabil
ity awarded by the May 19, 1980 Determination Order. Claimant is 
en t i t led to l 4 4 ° ( 4 5 % ) u n sch e d u l e d p e rm an en t pa r t i a l d i s ab i 1 i t y ; 
this is in lieu of the permanent partial disability awarded by the 
January 31 and May 19, 1980 Determination Orders and by the Ref-

_eree's order. Any right to sctoff shall be provided in OAR 
435-54-320. 

Claimant's attorney is not entitled to a fee payable from the 
temporary total disability compensation allowed by this order ·rl) 
Because of the setoff possibility we do not nnw know wb0th~r 01,r 
award represents any real increase for clajmant; and (2) claim
ant's attorney presented no argument allowance of temporary total 
disability from :uly 15 to.Auqust 1, 1980. · Claimant's attorney is 
entitled to a fee payable from the increased permanent partial 
disability awarded by this order; said fee is to be 15% of the 
increased permanent partial disability compensation, not to exceed 
$750. . 

HELEN M. KNAPP, Claimant 
Richard Nesting, Claimant's Attorney 
Bill Davis, Defense Attorney 
Order of Abatement 

WCB 78-05601 
September 3, 1981 

It appearing to the Doard that there rr,ay have been some 
possibility of mismailing of the Order on Review in the above
entitled case dated August 4, 1981 which would have deprived 
the pdrties hereto of their 30-day appeal rights, we are hereby 
abating that order. 

IT IS SO ORDERED;. 
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HELEN M. KNAPP, Cla mant WCB 78-05601
R chard Nest ng, Cla mant's Attorney September 3, 1981
B ll Dav s, Defense Attorney
Order of Abatement

It appearing to the Board that there may have been some
possibility of mismailing of the Order on Review in the above-
entitled case dated August 4, 1981 which would have deprived
the parties hereto of their 30-day appeal rights, we are hereby
abating that order.

IT I  O ORDERED.
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AINSWORTH, Clai~~nt 
Robert L. Burns, Claimant's Attorney 
R. Michael Hea1ey, Defense Attorney 
Request for Review by" Employer 

. . 

WCB 80-6450 
September 4, 1981 

Reviewed by Board ~1embers Barnes · and Mccallister. 

J."'he employer seeks Board review of Referee Willians' 
order which set aside its denial and ordered it to process 
claimant's.claim for an occupational disease. 

The Referee's recitation of the facts are ~dopted as 
our ovm. 

Based on the medical evidence from· Dr. Panian we find 
claimant has not met his burden of proof that his syDptoms 
of he~daches, bloody nose, ear problems and eye problems are 
causally related to his work as a painter using lacquers. 
In Dr. Panian's 'report of February· 5, 1980, he states, 
"It is possible that the lacquers which he is exposed to 
have irritated the mucous membranes." By report dated · 
August 12, 1980,, the doctor indicated "It is-·possible that 
the patient's exposure to lacquers has caused his headaches". 

_In his last report of September 24, 1980, Dr. Panian reported 
that it was also·possible claimant had chronic sinusitis · 
which may account for his headaches and disco~fort. 

Ne a.re not persuaded that Dr. Panian 1 s reports are suf
ficient to carry claimant's burden of proof. No testing was 
ever done to establish what claimant was or is allergic ta nor 
was any' definitive diagnosis ever reache·d. The denial will 
be affirmed. 

0 R D E R 

The order of the Referee, dated November 11, 1980 is reversed. 
The denial issued by employer on July 11, 1980 is reinstated. 
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RANDY AINSWORTH, Cla mant WCB 80-6450
Robert L. Burns, Cla mant's Attorney September 4, 1981
R. M chael Healey, Defense Attorney
Request for Rev ew by Employer

Reviev/ed by Board Members Barnes and McCallister.

The employer seeks Board review of Referee Williams' .
order which set aside its denial and ordered it to process
claimant's,claim for an occupational disease.

The Referee's. recitation of the facts are adopted as
our ovm.

Based on the medical evidence from' Dr. Panian we find
claimant has not 'met his burden of proof that his symptoms
of headaches, bloody nose, ear problems and eye problems are
causally related to his work as a painter using lacquers.
In Dr. Panian's report of February' 5, 1980, he states,
"It is possible that the lacquers which he is exposed to
have irritated the mucous membranes." By report dated
August 12, 1980,, the doctor indicated "It is possible that
the patient's exposure to lacquers has caused his headaches".
,In his last report of  eptember 24, 1980, Dr. Panian reported
that it was also' possible claimant had chronic sinusitis
which may account for his headaches and discomfort.

We are not persuaded that Dr. Panian's reports are suf
ficient to carry claimant's burden of proof. No testing was
ever done to establish what claimant was or is allergic to nor
was any' definitive diagnosis ever reached. The denial will
be affirmed.

ORDER
The order of the Referee, dated November 11, 1980 is reversed

The denial issued by employer on July 11, 19 0 is reinstated.
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T .. ALIRE, Claimant 
David Glenn. Claimant 1 s Attorney 
SAIF Corp Legal, Defense Attorney 
Order on Review 

WCB 80-9060 
September 4, 1981 

Reviewed by B9ard Members Barnes and Lewis. 

The SAIF seeks Board review and claimant cross requests 
review of the Referee•s ord~r which granted claimant an award 
of 128 degrees for 40% unscheduled disability. SAIF contends 
that the-award is excessive and the clainant contends that 
the award is inadequate. 

Ttie Board affirms and adopts the order of the Referee. 

0 RD E R 

The Referee's order dated March 19, 1981 is affirmed. 
Claimant's ~ttorney is grante~ the sum of $200 for his services 
at this Board review, payable by the SAIF Corporation. 

ROY C. ALLEN, Claimant 
Bischoff, Murray & Strooband, Claimant's Attorneys 
SAIF Corp Legal, Defense Attorney-
Reouest for Review bv Claimant 

WCB 80-11129 
September 4, 1981 

Reviewed by· Board Me;cibers f-1cCallister and Lewis. 

The Claimant seeks Board review of Referee Peterson's 
_Order which affirmed the Determination Order of December 3, 
1980· which·had granted claimant 15 degrees for 10% loss of 
the left leg. 

The Board affirms and adopts the Order of the Referee. 

0 R D E R 

The Referee's Order dated April 21, 1981 is affirmed. 

DAVID BARNETT, Claimant 
Gary Allen, Claimant's Attorney 
SAIF Corp Legal, Defense Attorney 
Request for Review by SAIF 

·wcs ao-10902 
September 4, 1981 

Reviewed by Boa~d Meubers Darnes and Mccallister. 

The SAii seeks Bbard review of Referee Baker's order 
which· disapproved-the -denial of medical services. 

The Board adopts the Referee's recitation of the facts 
as its own. 
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JOSEPH T..ALIRE, Cla mant WCB 80-9060
Dav d Glenn, Cla mant's Attorney September 4, 1981
SAIF Corp Legal, Defense Attorney
Order on Rev ew

Reviewed by Board Members Barnes and Lewis.

The  AIF seeks Board review and claimant cross requests
revievj of the Referee’s order which granted claimant an award
of 128 degrees for. 40% unscheduled disability. ’  AIF contends
that the-award is excessive and the claimant contends that
the award is inadequate.

The Board affirms and adopts the order of the Referee,

ORDER
The Referee's order, dated March 19, 1981 is affirmed.

Claimant's attorney is granted the sum of $200 for his services
at this Board review, pa.yable by the  AIF Corporation.

ROY C. ALLEN, Cla mant WCB 80-11129
B schoff, Murray & Strooband, Cla mant's Attorneys September 4, 1981
SAIF Corp Legal, Defense Attorney-
Reouest for Rev ew bv Cla mant

Reviewed by'Board Members McCallister and Lewis.

The Claimant seeks Board review of Referee Peterson's
Order which affirmed the Determination Order of December 3,
1980' which had granted claimant 15 degrees for 10% loss of
the left leg.

The Board affirms and adopts the Order of the Referee.

ORDER
The Referee's Order dated April 21, 1901 is affirmed.

WCB 80-10902
September 4, 1981

DAVID BARNETT, Cla mant
Gary Allen, Cla mant’s Attorney
SAIF Corp Legal, Defense Attorney
Request for Rev ew by SAIF

Reviewed by Board Mei.ibers Barnes and McCallister.

The  AIF seeks Board review of Referee Baker's order
v;hich disapproved • the denial of medical services.

The Board adopts the Referee's recitation of the facts
as its own.
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claimant's industrial injury of.July 25, 1978, a 
final examination was performed :.b:✓ ,~Dr-.· Kelley on February 6, 
1979. That examination revealed very little objectively to 
support anything·rnore than mini~al residual impairment .. 
Subsequently, the claim was closed by a Determination Order· 
of February 27, · 1979. with compensation for temporary total 
disability only. · · · 

· After this injury claimant did return to his regular 
occupation as a pipelayer for approximately six weeks. He 
·then went to' work for Cushing:··Brothers doing curbing and 
gutter work for a limited ·auration. He now spends his full 
time working on a boat he is building which he has be~n working 
on for three and one half years. · 

Claimant soug~t no medical treatment for over~ year ~ftei 
the Deterciination Order. In May 1980~ he sought trea~ment 
from Dr. Pearson, a chiropractor. Upon examination by Dr. 
Pearson all orthopae6ic and neurological testing was nornal. 
Dr. Pearson felt that·clairaant had never receiv~d total reha
bilitation to his injured tissues from the industrial injury. 

Claimant was examined by Dr. Tilden, a chiropractor, at the 
request of SAIF. Dr. Tilden indicated claimant told him he 
was buil,ding a boat· requiring bend1ng, liftiµg and twisting; 
that after- twb full days o~ painting the deck of the boat h0 
suffered back pain. Dr. Tilden felt claimant 1 s condition was 
stationary and th~t with cl~imant's generalized complaints · 

and ~his continuing level of activity••, he opined there was 
no causal.relationship between the July 1978 injury and 
claimant's on-going treatnent. 

The Board -concurs with Dr. Tilden and finds his O[>inion 
more persuasive th~n that df Dr. Peaison. Dr. Tilde~'s 
findings on ex .. mination and Dr. Kelly's f:j.ndings on examination 
just prior to claim closure are substantially alike. Dr. 
Kelley ~ound_only minimal residuals and minimal .findings 
objectively, and Dr. Tilden found claimant stationary. These 
examinations, taken together with claimant's activities durinq· 
the 15 month interval between treatments, indicate to us that 
the.need for on-going treatment is no longer iclated to the · 
injury of July 1978. 

0 R-D ER 

The order of the Referee, dated February 12, 1981, is 
rever ·sed. The denial issued by· the Fu.nd for medical services 
provided by Dr. Pearson is rein~t-ated. 
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After claimant's industrial injury of July 25/ 1978, a
final examination was performed--by oDr-. Kelley on February 6,
1979. That examination revealed very little objectively to
support anything■more than minimal residual impairment.
 ubsequently, the claim was closed by a Determination Order
of February 27,'1979. with compensation for temporary total
disability only.

• After this injury claimant did return to his regular
occupation as a pipelayer for approximately six weeks. He
'then v/ent to work for Cushing;'Brothers doing curbing and
gutter work for a limited duration. He now spends his full
time working on a boat he is building which he has been working
on for three and one half years.

Claimant sought no medical treatment for over a year after
the Determination Order. In May 1980, he sought treatment
from Dr. Pearson-, a chiropractor. Upon examination by Dr.
Pearson all orthopaedic and neurological testing was normal.
Dr. Pearson felt that'claimant had never received total reha
bilitation to his injured tissues from the industrial injury.

Claimant w^as examined by Dr. Tilden, a chiropractor, at the
request of  AIF. Dr. Tilden indicated claimant told him he
was building a boat' requiring bending, lifting and twisting;
that after • two full days of painting the deck of the boat he
suffered back pain. Dr. Tilden felt claimant's condition w'as
stationary and that with claimant's generalized complaints
and "his continuing level of activity", he opined there was
no causal relationship between the July 1978 injury and
claimant's on-going treatment.

The Board concurs with Dr. Tilden and finds his opinion
more persuasive than that of Dr. Pearson. Dr. Tilden's
findings on examination and Dr. Kelly's findings on examination
just prior to claim closure are substantially alike. Dr.
Kelley found .only minimal residuals and minimal findings
objectively, and Dr. Tilden found claimant stationary. These
examinations, taken together with claimant's activities during'
the 15 month interval between treatments, indicate to us that
the need for on-going treatment is no longer related to the
injury of July 1978.

_ O R ■ D E R
The order of the Referee, dated February 12, 1981, is

reversed. The denial issued by the Fund for medical services
provided by Dr. Pearson is reinstated.
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M. ENYART, Claimant 
Drakulich & Carlson, Claimant's Attorneys 
Thomas.Mortland, Defense Attorney 
Request for Review. by Claimant 

WCB 80-789 
· September 4, 1981 

~eview~d.by Board Members McCallister and Lewis 

-Claimant seeks Board review of Referee Fink's order 
which affirmed the carrier's denial of her claim for aggravation 
and found penalties were not warranted for the carrier's hand
ling of this claim. 

The Board affirms and.adopts the order of the Referee. 

ORDER' 

The Referee's order dated November 

JOE HUNT, Claimant 
D. Kevin Carlson, Attorney 
Own Motion Determination 

20,. 1980 is affirmed. 

Own Motion 80-0007M 
September 4, 1981 

Claimant, py and through his attorney, requested the 
Board to exercise its own motion jurisdiction, pursuant to 
ORS 656. 278 and reopen hi:; claim. Clainant had also requested 
a hearing appealing from a Determination Order of Nove~ber 16, 
1979 · The Board, by an order dated January 28~ 1981 referred 

-

this own motion matter to a Referee to be heard on a consoli- A\ 
dated basis with claimant's appeal from the Determination W 
Order because of some ambiguity in the ~pplication of ~ 
Coombs v. SAIF 39 OR ~pp 293 (1979) .. 

_ The Referee held a hearing and issued his recommendati·on 
on Marc_h 6 ,· 1981 wherein he recqrnmended that the Board deny 

·own motion relief. We generally agree. Claimant is entitled 
to compensation for temporary total disability frol!l September 30, 
1980 to October 10, 1980, inclusive and no further award.of 
per~anent partial disability~ · 

IT IS SO ORDEREO. 

JOE~- HUNT, Claimant 
D. Kevin Carlson, Attorney 
R~quest ... for Review ·by .Claima~t 

WCB 89 [sic]-9453 
September 4; 1981 

Reviewed by J3oard Members Barnes and Lewis. 

~he claimant ·seeks Board review of Referee Leahy's 
order which affirmed thi Determination Order of November 1~, 
1979 which granted no. additional award of permenent par.tia1·: 
disability beyond the 20% unscheduled disability by prior · 
awards. Claimant ·contends that he is permanently· and totally 
disabled. . 

The facts as recited ~y the R~fer~e are adopted as our 
own. 
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PHYLLIS M..ENYART, Cla mant WCB 80-789
Drakul ch & Carlson, Cla mant's Attorneys September 4, 1981
Thomas Mortland. Defense Attorney
Request for Rev ew by Cla mant

. Reviewed.by Board Members McCallister and Lewis

Claimant seeks Board review of Referee Fink's order
which' affirmed the carrier's denial of her claim for aggravation
and found penalties were not warranted for the carrier’s hand
ling of this claim.

The Board affirms and,adopts the order ,of the Referee.

ORDER'
The Referee's order dated November 20 ,. 1980 is affirmed.

JOE HUNT, Cla mant Own Mot on 80-0007M

#

D. Kev n Carlson, Attorney
Own Mot on Determ nat on

September 4, 1981

Claimant, by and through his attorney, requested the
Board to exercise its own motion jurisdiction, pursuant to
OR 656.278 and reopen hi:;, claim. Claimant had also requested
a hearing appealing from a Determination Order of November 16,
1979 ■ The Board, by an order dated January 28, 1981 referred
this own motion matter to a Referee to be heard on a consoli
dated basis with claimant’s appeal from the Determination
Order because of some ambiguity in the application of
Coombs V.  AIF 39 OR App 293 (1979) .,

The Referee held a hearing and issued his recommendation
on March 6,' 1981 wherein he recommended that the Board deny
own motion relief. We generally agree. Claimant is entitled
to compensation for temporary total disability from  eptember 30,
1980 to October 10, 1980, inclusive and no further award'of
permanent partial disability.

#

IT I  O ORDERED.
JOE L. HUNT, Cla mant
D. Kev n Carlson, Attorney
Request for Rev ew by .Cla mant

WCB 89 [s c]-9453
September 4, 1981

Reviewed by Board Members Barnes and Lewis.

The claimant seeks Board review of Referee Leahy's
order, which affirmed the Determination Order of November 16,
1979 which granted no. additional av/ard of permanent partial
disability beyond the 20% unscheduled disability by prior
awards. Claimant -contends that he is permanently and totally
disabled.

own.
The facts as recited by the Referee are adopted as our m
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injury occurred on·June 5, 1975 while er.iployed 
as a naintenance machinist, a job he is now piecluded from 

·aoing. Claimant's injury was diagnosed as lu� bosacral sprain 
but it was also noted that he had severe degenerative disc 
disease. Claimant is 6'3'' and weighs 280; th~ medical evidence 
indicates he has been told to lose weight on numerous·occasions 
but has failed to do so. 

Claimant's claim was initially closed on August 27, 1975 
with temporary total disability only, but was later reopened. 
Subsequently it was closed again by a second Deternination 
Order which granted him 20% unscheduled low back disability. 

Claimant underwent a myelogr~m which was normal and 
Dr. Pasquesi rated hi~ impairment at 20% and placed work re
strictions on hil'.1 of no repetitive bending, stooping, twisting 
or lifting over 30 pounds. The Orthopaedic Consultants on 
September 17, 1979, three years after their first examination, 
diagnosed lumbar strain and felt that due to the underlying 
disease claimant would be periodica.lly symptomatic. 

The Orthopaedic Consultants examined clair.1ant again on 
Decer.1ber 12, 19 8 0. They found 11 1.°! was stil 1 medically stationary 
and capable of light to sedentary work. The total loss of 
function related to this industrial injury was rated a~ ~ild. 

Claimant is 43 years of age and quit high school at age 
17. His work h~story is almost exclusively in manual labor. 

_Clainant's motivation is suspect but the preponderance of the 
medical evidence indicates he can be ga~nfully employed. 
Claimant is not permanently and totally disabled. · 

We find that claimant is precluded from heavy manual labor 
and must be rehabilitated into some type of employment in the 
light category and we urge Field Services Division to contact 
him for some type of job assistance or job placement. We feel 
that.the award granted by the Determination Order is inadequate 
to compensate claimant for his loss.of wage earning capacity 
and find that: he is entitled to an award of 96 degrees for 
30% u~scheduled lo0 back disability. 

0 R D E R 

The order of the Referee, dated March 16, 1981 is modified! 
Claimant is granted an award of 96 degrees for 30% unscheduled 
low back •disability. This award is in lieu of all prior awards. 

Claimant's attorney :j.:s granted as and for a reasonable 
attorney fee, the surn of 25% of the increased compensation 
granted by this order. 
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Claimant's injury occurred on'June 5, 1975 while employed
as a maintenance machinist, a job he is now precluded from
doing. Claimant's injury was diagnosed as lumbosacral sprain,
but it v;as also noted that he had severe degenerative disc
disease. Claimant is 6'3" and weighs 280; the medical evidence
indicates he has been told to 'lose weight on numerous occasions
but has failed to do so.

Claimant's claim was initially closed on August 27, 1975
with temporary total disability only, but was later reopened.
 ubsequently it was closed again by a second Determination
Order which granted him 20% unscheduled low back disability.

Claimant underv;ent a myelogram which was normal and
Dr. Pasquesi rated his-impairment at 20% and placed work re
strictions on him of no repetitive bending, stooping, twisting'
or lifting over 30 pounds. ' The Orthopaedic Consultants on
 eptember 17, 1979, three years after their first examination,
diagnosed lumbar strain and felt that due to the underlying
disease claimant would be periodically symptomatic.

The Orthopaedic Consultants examined claimant again on 
December 12-, 1980. They found he was still medically stationary
and capable of light to sedentary work. The total loss of
function related to this industrial injury was rated as mild.

Claimant is 43 years of age and quit high school at age
17. His work history is almost exclusively in manual labor. 
Claimant's motivation is suspect but the preponderance of the
medical evidence indicates he can be gainfully, employed.
Claimant is not permanently and totally disabled.

We find that claimant is precluded from heavy manual labor
and must be rehabilitated into some type of employment in the
light category and we urge Field  ervices Division to contact
him for some type of job assistance or job placement. V/e feel
that,the award granted by the Determination Order is inadequate
to compensate claimant for his loss.of wage earning capacity
and find that' he is entitled to an award of 96 degrees for
30% unscheduled lov/ back disability.

ORDER
The order of the Referee, dated March 16, 1981 is modified.

Claimant is granted an award of 96 degrees for 30% unscheduled
low back 'disability. This award is in lieu of all prior awards.

Claimant's attorney is granted as and for a reasonable
attorney fee, the sum of 25% of the increased compensation
granted by this order.
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M. KNAPP, C1aimant . 
Richard Nesting, Claimant 1 s Attorney 
Bill Davis, Defense Attorney 
Republished Order an Review 

' ' 

WCB 78-05601 
September 4, 1981 

· The.Board's Ordei on Review dated August-4, 1981 was abated 
by order dated September 3, 1981 because of a possible problem 
with wl1ether the Order. on Review was properly mailed. 

The Board's Order on Review dated August 4, 1981 is hereby 
readopied and republished.effective thls date.· 

IT IS ·so· ORDERED. 

HAROLD B. LOOPER, Claimant 
A.E. Pi'azza, Claimant's Attorney 
SAIF Corp Legai, Defense. Attorney 
Request for .Revlew b.Y SAIF 

.wca 78-5162 
September 4, 1981 

Reviewed by Board He0 bers Barnes and I1cCal li_ster. 

The SAIF Corporation.seeks Board review of Referee 
\·lolff·' s Order which awarded· clainant coMpensation for perr.1anent 
and total disability dating fror:i. October 28, 1980. The 
issue on reyiew is the· extent· of claimant's peimanent disability. 

Clair:i.ant sustained compensable injuries on Augu_st 1, 
1975 as the result of a serious·truck accident. Claimant 
was driving a. fuel truck f_or Olympia Petroleur1 CoE1pany, · for 
which ·he had been a working co-owner since 193 6. Claimant 
had exfensive treatment for injuries to the head, lungs, 
left rib cag~, ~eft arm and left leg. 

A Determination Order dated June 13, 1978 awarded 
compensation equal to 50% loss of claimant's left leg and 
temporary total di~ability from August 1, 1975 through March 
28, 1978. 

There are two types of permanent and total disability: 
(1) tha~ arising entirely from medical or µhysicnl incapacity; 
~nd (2) that arising from physicil conditions of le~s'than. 
total incapicity plus nonmedical ~ocial and vocational condi~ 
~ions, which together result. in per~anent and total disability. 
Pilson· v. r·Teverhaeuser, 30 Or App 403 (1977) ~ Under ORS · 
656.206 (3), claimant has the burden of provin9 permanent 
and total disability.status, and establishing that he hai 
r.iade reasonable efforts to obtain. regular, gainful er.1ployment. 
However, if the evidence shows that it would be W1reasonable 
for claimant to try and seek· employ111ent, then the claimant 
need not demonstrate efforts to obtain such employment. 
Butcher vs. SAIF, 45 Or App 313 (1930); Dock A. Perkins, 
HCB Case no. 78-09922 (Order on Review, June 25, 1981). 
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HELEN M. KNAPP, Cla mant
R chard Nest ng, Cla mant's Attorney
B ll Dav s, Defense Attorney
Republ shed Order on Rev ew

WCB 78-05601
September 4, 1981

■ The.Board's Order on Review dated August 4, 1981 was abated
by order dated  eptember 3, 1981 because of a possible problem
with whether the Order on Review was properly mailed.

The Board's Order on Review dated .August A-,
readopted and republished effective this date.

IT I ' O' ORDERED.

1981 is hereby.

HAROLD B. LOOPER, Cla mant
A.E. P azza, Cla mant's AttorneySAIF Corp Legal, Defense Attorney
Request for Rev ew by SAIF

WCB 78-5162
September 4, 1981

Reviewed by Board Members Barnes and McCallister.

The  AIF Corporation seeks Board review of Referee
V7olff 's Order which awarded claimant compensation for permanent
and total disability dating from October 28, 1980. The
issue on review is the- extent of claimant's permanent disability

Claimant sustained compensable injuries on August 1,
1975 as the result of a serious'truck accident. Claimant
was driving a fuel truck for Olympia Petroleum Company, for 
which he had been a working co-owner since 1936. Claimant
had extensive treatment for injuries to the head, lungs,
left rib cage, left arm and left leg. • '

A Determination Order dated June 13, 1978 awarded
com.pensation equal to 50% loss of claimant's left leg and
temporary total disability from August 1, 1975 through March
28, 1978.

There are two types of permanent and total disability:
(1) that arising entirely from medical or physical incapacity;
and (2) that arising from physical conditions of less than-
total incapacity plus nonmedical social and vocational condi
tions, which together result, in permanent and total disability.
t7ilson ■ v. Weyerhaeuser, 30 Or App 403 (1977) '. Under OR 
656.206 (3), claimant has the burden of proving permanent
and total disability , status, and establishing that he has 
made reasonable efforts to obtain,regular, gainful employment.
However, if the evidence shoy7s,-that it would be unreasonable
for claimant to try and seek employment, then the claimant
need not demonstrate efforts to obtain such employment.
Butcher vs.  AIF,, 45 Or App 313 (1930); Dock A. Perkins,
WCB Case no. -78-09922 (Order, on Review', June 25 , 1981).
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on the findings disc11ssed below, the Board finds 
that, although claimant has suifere~ consi~er~ble disab~lity, 
he has not suffered _total d~sability,: such that would make 
_it unreasonable for him to· try" and seek regula·r, 9ainful -
employment. We also fii1d that claimant has not made reasonable 
efforts to obtain such employment as requiied by ORS 656.206(3) ~ 

On April 15, 1977, Dr. Andrew Lynch, claimant's treating 
orthopedic surgeon, noted in his chart note, '' The· f-:a tient 
tells m~ that he has.no intention of ~bing back to work and 
feels that· he is completely unable_ to~" _Claimant testified 
at the hearing~on October 231 1980.that he has made no 
attempt to find employment· since his accident. He sold his 
inte~est in the petroleun business about one yeai after his 
accident. -_ After claimant -left the hospital and before he 
sold his business, he testified that he worked at his desk 
in his business for an hou~ br two each day. 

Both Dr. Lynch and Dr. James Quinn; claimant's treab ng 
thoracic surgeon, filled out forms -indicating claimant's re
strictions and physical activity. Dr. Lynch's report dated 
'August 8, 1978 indicates that ~~e claimant could work five 
hours of an eight hour work day. Of.those five hours claimant 
could sit two hours,· stand two hours and walk one hour: 
Claimant had some lifting resttic~ioris, extensive car~ying 
restrictions·, and restrictions involving bending, squatting, 
crawling,-ind climbing. On March ·16, 1979, Dr. Q~inn indicated 
that claimant could sit through an eight hour work day and 
dould stind for one of those-hours, but could not walk. He 
also indicatedthat claimant.had lifting and carrying restrictions 
and could not squat, crawl, climb, bend !".lore than oc_casionally, 
or reach above shoulder lSvel with his ieft arm. · 

Claimant testified that ,he has not sought out enployment 
because he.is in too much pairi, and tha~ he could not do 
even a partials day's work consider.ing his physical condition~. 
At the hearing, Donald .Hansen, a-qu~lified self~e~ployed 
vocational consultant, identified several jobs he felt 

. claimant would be qualified to perform. 1-Ir. Hansen noted 
th~t claimant had a stable vocational history as co-owner 
and employee of· his petroleum company since 1936. It,r. 
Hanten testified at iength about the skills ~laimant had 
derived from being a co-owner,- a tank truck driver and a 
saleman of petroleum products. Taking into acc6unt claimant~s 
disabilities,_ Mr. Han~en identified the ·iobs of oarkina lot 

attendant, gate tender, box o"ffi.ce cashier, h9tel and motel 
clerkf answerinq service operator,·clerk, and lunbh. truck 
driver. Mr.· Hansen ·stated that the clerk and lunch truck 
driver jobs may have to.be eliminated, considering the 
sitting restrictions in Dr. Lyrich 1 s report. We conclude 
from the evidence that there are possible job opportunities 
open to the cla.imant,. but that_ no attempt was r:1ade to pursue 
them, even on a part time basis. 
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Based on the findings discussed below, the Board finds
that, although claimant has suffered considerable disability,
he has not suffered total disability,- such that would make
it unreasonable for him to- try and seek regular, gainful- 
employment. We also find that claimant has not made reasonable
efforts to obtain such employment as required by OR -656.206(3);

On April 15,. 1977 , Dr. Andrew Lynch, claimant's treating
orthopedic surgeon, noted in his chart .note, "The- patient
tells me that he has.no intention of going back to work and.
feels that'he is completely unable, to." Claimant testified
at the hearing-, on October 23 , 1980 that he has made no
attempt to find employment since his accident, fie sold his
interest in the petroleum business about one year after his
accident. • After claimant -left the hospital and before he
sold, his business, he testified that he worked af his desk
in his business for an hour, or two each day.

Both Dr, Lynch and Dr. James Quinn, claimant's treating
thoracic surgeon, filled out forms -indicating claimant's re
strictions and physical activity. Dr. Lynch’s report dated
^August 8, 1978 indicates that the claimant could work five
hours of an eight hour work day. Of those five hours claimant
could sit two hours, stand two hours and walk one hour.
Claimant had some lifting restrictions, extensive carrying
restrictions, and restrictions involving bending, squatting,
crawling,and climbing. On March '16, 1979, Dr. Quinn indicated
that claimant could sit through an eight hour work day and
could stand for one of those hours, but could not v/alk. He
also indicated-that claimant had lifting and carrying restrictions
and could not squat, crawl, climb, bend more than occasionally,
or reach above shoulder level v;ith his left arm.

Claimant testified that -he has not sought out employment
because he is in too much pain, and that he could not do
even a partials day's work considering his ..physical condition.
At the hearing, Donald .Hansen, a-qualified self-employed
vocational consultant, identified several jobs he felt 
.claimant would be qualified to perform. Mr. Hansen noted
that claimant had a stable vocational history as co-owner
and employee of-'his petroleum company since 1936. Mr.
Hansen testified at iength about the skills claimant had
derived from being a co-owner,- a tank truck driver and a
saleraan of petroleum products. Taking into account claimant's
disabilities, Mr. Hansen identified the 'jobs of oarkina lot
attendant, gate tender, box o'ff.i.ce cashier, hotel and motel
clerk, answering service operator,'clerk, and lunch'truck
driver. Mr.- Hansen 'stated that the clerk and lunch truck
driver jobs .may have to.be eliminated, considering the 
sitting restrictions in Dr. Lynch's report. We conclude
from the evidence that there are possible job opportunities
open to the claimant,- but that no attempt was made to pursue
them, even on a part time basis.
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evidence indicates and the Board finds that claimant 
suffered a 75% loss of function in his left leg: This 

· includes loss of function caused by claimant's hip and knee 
problems. As a reiult of the compensable injuries, claimant's 
left leg is one and three·guarter inches .shorter. He had a 
total knee replacement which still leaves him with a limited 
range of: motion. He has c,)ntinuous pain in his knee. CalciUlcl 
nodules have formed on his knee which cause pain even when only his 
his pants leg rubs against them. He has tingling and swelling 
in hii-left foot. He walks straight legged with a cane and 
has limitations on the amount of walking he can do. Fin~lly, 
claimant has developed trochanteric bursitis on his left hip 
since the accident for which h8 has received pain killing 
injections. 

The Determination Order failed to take into accoqnt 
claimant's other problems in the left arm, trunk and head areas. 

The Board finds that claimant suffered.~ 40% loss of 
function in his left arm. Claimant had to und~rgo surgery 
for thoracic outlet syndrome in his left shoulder ind arm. He 
still suffers from minimal median and ulnar nerve co~pression 
in his left arm. ~~dical reports, claimant 1 s testi~ony and 
claimant's wife's testimony indicate that clriirnant continues 
to have clumsiness with his l~ft arm. Claimant cannot grasp 
and ·hold objects without concentrating and then may only 
lift light.objects. He experiences tingling and swelling 
in his. left arm and it is very cold. He has decreased 
sensation in three of his digits in his left hand. 

The Board finds .that claimant suffered 25% unscheduled 
disability 1·because of trunk and head disability. The truck 
accident fractured ciairnant's ribs, numbered two through· 
e~ght in his left rib cage. The ribs healed abnormally, 
wh~ch causes rigidity of movement and grating upon movement. 
He has constant pain.in the left rib cage area of which he 
complains bitterly. He has undergone alcohol block treatment 
and intercostal blocks with Cortisone treatment to relieve 
the symptoms of neura1gia. The treatment has been only 
minimally effective, and multiple rhizotomies have been 
su~gested to permanently numb the left rib cage area. 

Medic~l reports indicated claimant suffered a cerebral 
concuss.ion/contusion with possible basal skull fractu.re on the 
left and sup_erim.posed metabolic encephalopathy. t'.edica 1 
reports, claimant•~ testimony, and claimant's wife's testi~ony 
indicate that the c],aimant now suffers some loss of meniory · 
·and is slo'wer to make decisions. Claimant's wife testified 
to a personality· change in the claima_rit, such that from tir:ie 
to time-_.he now reacts almost· violently to petty inconveniences. 
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The evidence indicates and- the Board finds that claimant
suffered a 75% loss of function in his left leg.' This
includes loss of function caused by claimant's hip and knee
problems. As a result of the compensable injuries, claimant's
left leg is one and three'quarter inches .shorter. He had a
total knee replacement which still leaves him with a limited-
range of,'motion. He has continuous pain in his knee. Calcium
nodules have formed on his knee which cause -pain even when only his
his pants leg rubs against them. He has tingling and swelling
in hi's • left foot. . He walks straight legged with a cane and 
has limitations on the amount of walking he can do. Finally,
claimant has developed trochanteric bursitis on his left.hip
since the accident for which he has received .pain killing
injections.

The Determination Order failed to take into account
claimant's other problems in the left arm, trunk and head areas.' ’

The Board finds that claimant' suffered, .a 40% loss of
function in his left arm. Claimant had to undergo surgery
for thoracic outlet syndrome in his left shoulder and arm. He-
still suffers from minimal median and ulnar nerve compression
in his left arm. Medical reports, claimant's testimony and-
claimant's wife's testimony indicate that claimant continues
to have clumsiness with his left arm. Claimant cannot grasp
and -hold objects without concentrating and then may only
lift light.objects. He experiences .tingling and swelling
in his. left.arm and it is very cold. He has decreased.
sensation in three of his digits in his' left hand.

The Board finds .that■claimant suffered 25% unscheduled
disability,because of trunk and head disability. The truck
accident fractured claimant's ribs, numbered two through' •
eight in his left rib cage. The ribs healed abnormally,
which causes rigidity of movement and grating upon movement.
He has constant pain.in the left rib cage area of which he
complains bitterly. He has undergone alcohol block treatment
and intercostal blocks with Cortisone treatment to relieve
the symptoms of neuralgia. The treatment has been only
minimally effective,.and multiple rhizotomies have been'
suggested to permanently numb the left rib cage area.

Medical reports indicated claimant suffered a cerebral
concussion/contusion with possible basal skull fracture on tlie
left and superimposed metabolic encephalopathy. f'edica].
reports, claimant's testimony, and claimant's wife's testimony
indicate that the claimant now suffers some loss of memory
and is slower to make decisions. Claimant's wife testified
to a personality change in the claimant, such that from time
to time-,he nov; reacts almost' violently to petty inconveniences.
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The Refe±ee's Order dated October 28, 198-0 is reversed. 
Claimant is ~warded ~5% left leg· disability in· addition to 
that awarded by the Determination Order. Claimant is also 
awarded a 40% scheduled di-sability for his left arm and a· 
25% unscheduled disability as a result of problems in his 
trunk and head area~ 

Claimant's ·attor~ey is allowed 25% of the incre~sed 
compensation awarded by this order over.that awarded by the 
Determination Order as a reisonable attorney fee, not to 
exceed '$2,000. . 

ANNE PACHE, Claimant 
Steven Yates, Claimant 1 s Attorney 
SAIF Cotp .. Legal, D~fens~ Attorney 
Req0est fa~ Review by Claimant 

WCB 80-3456 
September 4, 1981 

Reviewed by Board Members Barnes and Lewis. 

The claimant seeks B9ard review of Referee Baker's o~der 
which affirmed ~he SAIF 1 s denial_ of compensability. 

The Board affirms and adopts the order of the Referee. 

0 R D E R 

The Referee's order February 13, 1981 is affirmed. 

MARILEE A. ALLEN, Claimant 
Samuel Imperati, Claimant's Attorney 
B·ruce Bottini, Defense Attorney 
Order'_on Review · 

WCB.80-03928 
· September 10, 1981 

·Reviewed by Board Memb<·rs Barnes ;;ind McCallistcr . 
. 

The claifuant seeks Board ·review of Referee McSwain's ord~r. 
which affirmed a January 21, 1980 Determination Order which 
awarded claimant temporary total disability. Claimant conte~ds 
she has perm~nent partial disability. 

The Board affirms and adopts the order of the Referee, 

ORDER 

The Referee's order dated Janu?ry 31, 1981 is -affirm0d. 

-2~1-

#
ORDER

The Referee's Order dated October 28, 198.0 is reversed,
Claimant is awarded 25% left leg disability in addition to
that awarded by the Determination Order. Claimant is also
awarded a 40% scheduled disability for his left arm and a
25% unscheduled disability as a result of problems in his
trunk and head area.

Claimant‘s 'attorney is allowed 25% of the increased
compensation awarded by this order over ,'that awarded by the
Determination Order, as a reasonable attorney fee, not to
exceed $2,000.

ANNE PACHE, Cla mantSteven Yates, Cla mant's Attorney
SAIF Cofp Legal, Defense Attorney
Request for Rev ew by Cla mant

WCB 80-3456September 4, 1981

Reviewed by Board Members Barnes and Lewis.

The claimant seeks Board reviev; of Referee Baker's order
which affirmed the  AIF's denial, of compensability.

The Board affirms and adopts the order of the Referee.

ORDER
The Referee's order February 13, 1981 is affirmed.

MARILEE A. ALLEN, Cla mantSamuel Imperat , Cla mant's Attorney
Bruce,Bott n , Defense Attorney
Order on. Rev ew

WCB 80-03928September 10, 1981

'Reviewed by Board Members Barnes and McCallistec.

The claimant seeks Board review of Referee Mc wain's order
which a.ffirmed a January 21, 1980 Determination Order which
awarded claimant temporary total disability. Claimant contends
she has permanent partial disability.

The Board affirms and adopts the order of the Referee.

ORDER
.The Referee's order dated January 31, 1981 is affirmed.
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BACA, Claimant 
Gary Galton, Claimant 1 s Attorney 
SAIF Corp Legal, Defense Attorney 
Order on Review 

WCB 80-01748 
September 10, 1981 

~eviewed by B6aid Mem~2is Barnes and Lewis. 

The worker's ORS 656.226 benefici~rie~ seek Board review of 
Refere~ James' order which denied them any additional award 
greater than the 40% unscheduled permanent partial disability 
award.the deceased worker had received by stipulation befor~ ~~s 
death (which was unrelated to the compensable. injury). The 
worker's beneficiaries filed- no brief. 

The Board ~£firms and adbpts the ordet of the Referee. 

ORDER 

The Referee's order dated November 14, 1980 is affirmed. 

IVAN DAVIS, Claimaht 
Evohl Malagon, Claimant's Attorney 
Guy Randles, Defens~ Attorn~y · 
Order on Review · 

WCB 79-10748 
September 10, 1981 

Reviewed by Bdard Memb~rs Barnes and Lewis.· 

. The clii~ant seeks Board review of Referee S~ifert•s·· � rder 
which found proper claim closure by a Determination.Order of. 
February 6, 19 8 0 and affirmed the extent of d isab il i ty av,1a rci ed by 
a -Determiriation Order of January 9, 1978. Claimant conte~ds that· 
claim closure was prematur~ or that the extent of.disability 
awarded is insufficient. 

- The Board affirms and adopts the order of the Referee. 

ORDER 

The Referee's order dated January 30, 1981 is affirmed: 

WILLIAM A. DYER, .Claimant 
Alan Holmes, Claimant's Attorney 
SAIF Corp Legal i Defense Attorney 
Request for Review by SAIF 

WCB 80-02384 
September 10. 1981 

Reviewed by Board Mem_ti12rs McCallister and Lewis. 

Th~ SAIF Corporation seeks Board review of Referee McSwain's 
order which remand~d ~laimarit's aggravation claim to it for 
acceptanc~·and payment of cornpe~s~tion·as·aue. 

The Board affirms and adopts .the order of the Referee. 

ORDER 

The. ~ef~ree's order dated March 24, 1981 i.s affirmed. 

Claimant's attorney is granted· the sum of $350 f6r his 
services at ·this· Boa rd review, I_)ayable by the SAL? Corpora t io:-i. 
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ROBERT BACA, Cla mant
Gary Gal ton. Cla mant's Attorney
SAIF Corp Legal, Defense Attorney
Order on Rev ew

WCB 80-01748
September 10, 1981

Reviewed by Board Members Barnes and Lewis.

The worker's OR 656.226 beneficiaries seek Board review of
Referee' James' order which denied them any additional award
greater , than the 40% unscheduled permanent partial disab?!.lity
award.the deceased worker- had received by stipulation before his 
death (which was unrelated to the compensable.injury). The 
worker's beneficiaries filed- no brief.

The. Board affirms and adopts the order' of the Referee.

ORDER

The Referee's order dated November 14, 1980 is affirmed.
IVAN DAVIS, Cla mantEvohl Malagon, Cla mant's Attorney
Guy Randles, Defense Attorney
Order on Rev ew

WCB 79-10748
September 10, 1981

Reviewed by Board Memb. ers Barnes and Lewis.'

The claimant seeks Board review of Referee  eifert' s order
which found proper claim closure by a Determination -Order of
February 6, 1980 and affirmed the extent of disability awarded by
a -Determination Order of January 9, 1978. Claimant contends that-
claim closure was premature or that the extent of disability
awarded is insufficient.

The Board affirms and adopts the order of the Referee.

■ ORDER
The Referee's order dated January 30, 1981 is affirmed.

WILLIAM A. DYER, Cla mant
Alan Holmes, Cla mant's Attorney
SAIF Corp Legal, Defense Attorney
Request for Rev ew by SAIF

WCB 80-02384
September 10. 1981

Reviewed by Board Members McCallister and Lewis.

The  AIF Corporation seeks Board review of Referee Mc wain's
order which remanded claimant's aggravation claim to it nor
acceptance and payment of compensation as due.

The Board affirms and adopts the order of the Referee.

ORDER ■

The, Referee's order dated March 24, 1981 is affirmed.

Claimant's attorney is granted the sum of $350 for his 
services at this- Board review, payable by the  AIF Corporation.
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80-0?722 
September 10~ 1981 

GEORGE L. FRAZIER, Claimant· 
Robert Muir, Claimant 1 s Attorney 
Briah Pocock, Defense Attorney 
Request for Review .by Claimant. 

Reviewed by Board Mem~2rs Barnes and Lewis. 

Claimant seeks Bo~rd review of R~feree Peterson's order which 
aff irmL.:d a Determination Order which awarded claimant 16°. fer 5% 
permanent· partial disability. Claimant contends the award is 
insufficient. 

·The B9ard affirms and adopts the order of the Referee. 

ORDER 

The Referee's brder dated February 25, 1981 is affirmed. 

TOMMY F. GRISSOM, Claimant 
Robert Gr~nt, C1aimarit's Attorney 
SAIF Corp Legal, Defense Attorney 
Reque·st f.or Review by· SAIF 

WCB 76-8968 & 79-4810 
September 10, 1981 

Reviewed by Board llembers l1cCall is ter and Lewis. 

The SAIF ~orporation ~eeks Board review of Referee r1ulder's order remanding a denied 1979 claim for aggravation of cla~nant's 
compensable January 22, 1975 knee injury fNCB No 79-4810, Claim No. PD 70480) and at the same time awarding per~anent 
total disability effective September 27, 1978 for claimant's ·December 6, 1976 back injury {NCB No. 78-8968, Claim No. PD 70280). No forma1 ··disposition was made of the Occupational Disease claim, 
ODD No. 4595. . 

This case involves multiple claims for successive injuries against different employers, with alternative theori~s of recovery. Our de nova review was cor:i.plicated by the lack of any reliable 
statement of the issues. No appellate briefs were filed- The parties relied· instead on briefs subI'.'litted to the Referee more than a year after the actual hearing .. Claimant's ten-page brief 
merely emphasized the extent of clai6ant's disabilities, 
contending that the combination of problems faced make it bbvious that he is permanently and totally disabl~d. · SAIF 1 s· brief stated the issues as "aggravation of denial for claimant's right knee condition and, we assume· in the alternative, the extent of 
disability'', noting ~hat claimant had, in fin~l argument, 
treated.the knee condition as a "dry aggravation". 

The Referee summarized the issue as being "a challenge of a denial of aggravation benefits and a request for pernanent 
total disdbility", with the ad.ded note that the aggravation 
deals with the right knee. 
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m
. GEORGE L. FRAZIER, Cla mant ioqiRobert Mu r, Cla mant's Attorney September 10, 1981
Br an Pocock, Defense AttorneyRequest for Rev ew.by Cla mant

Reviewed by Board Members Barnes and Lewis.

Claimant seeks Board review of Referee Peterson's order which
affirmed a Determination Order which awarded claimant 16° for 5%
permanent' partial disability. Claimant contends the award is
insufficient.

■The Board affirms and adopts the order of the Referee.

ORDER
The Referee's order dated February 25, 1981 is affirmed.

TOMMY F. GRISSOM, Cla mant ‘ WCB 78-8968-& 79-4810
Robert Grant, Cla mant's Attorney September 10, 1981
SAIF Corp Legal, Defense Attorney
Request for Rev ew by SAIF

Reviewed by Board Members McCallister and Lewis.

The  AIF 'Corporation seeks Board review of Referee Mulder's
order remanding a denied 1979 claim for aggravation of claimant's
compensable January 22, 197,5 knee injury (WCB Mo 79-4810,
Claim No. ?D 70480) and at the same time awarding permanent
total disability effective  eptember 21, 1978 for claimant's
December 6, 1976 back injury (WCB No. 78-8968, Claim No. PD 702 0) 
No formal'disposition was made of the Occupational Disease claim,
ODD No. 4595.

This case involves multiple claims' for successive injuries
against different employers, with alternative theories of recovery
Our de novo revie was complicated by the lack of any reliable
statement of the issues. No appellate briefs were filed. Thie
parties relied'instead on briefs submitted to, the Referee more
than a year after the actual hearing. Claimant's ten-page brief
merely emphasized the extent of claimant's disabilities,
contending that the combination of problems faced make it obvious
that he is permanently and totally disabled.  AIF's brief
stated the issues as "aggravation of denial for claimant's right
knee condition and, we assume in the alternative, the extent of
disability", noting that claimant had, in final arg.ument,
treated’the knee condition as a "dry aggravation".

The Referee summarized the issue as being "a challenge of
a denial of aggravation benefits and a request for permanent
total disability", with the added note that the aggravation
deals with the right knee.
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of ·the record reveals th~t three sep~rate 
· claims were·· consolidat~d · for h,::!aring: · · 

. . 

1. OCB Case No. 78-8968; Claim No. TD 2DS741; 
arising out of claimant 1 s 1976 ba6k injury· 
(right side) while employed by Jack Mathis 
G~neral Contract6r; claimant confest the 
Uovember 7, 1978 Determination· Order, and 
raises other.issues; . 

2. WCB Case Ho. 79-4810; Clairn No. PD 70230, 
arising out ol-clairnant's 1975 injury to. 
the right _·knee while employed by Jack K. : 
James·Construction, Inc., claimant contests 

SAIF's Mai 30, 1979 denial of a May 1979 
aggravation claim and request for related 
medical services; 

3_. ODD Claim No. ··4595;· Compensability of a .t>iarch 
12, 1979 deni~d claifl filed with Jack Mathis 

· Consfruction for an oc6upational di~ease of 
the back and legs (right an~ left sides): 
Request .for Hearing filed in WCB Case ~Jo. 
78-8968 (back injury·cas~). 

ISSUES RAISED AT. THE NOVEMBER 7, 1979 HEARING_: 

WCB.Case No. 78--8968 (197·6 Back Injury; Claim No ... 
'.!.'D 2 0 5 7 41 ) 

Claimant's initial Request for Hearing, filed Kovember 
_14, 1978, raised the issue of extent of disability of his 1976 
back injury clain against Jack Mathis Construction Company. ·It 
·contests a November 7, 1978 Determination Order--the second•one 
·issued on the claim-~which increased the back disability award 
to 20% permanent partial disability. An Amended Requesi:. for 
Hearing, filed.November 27, 1978, raised th·e iss_ue of \•:nether. 
claimant's back·condition was stationary, and entitlement to 
reopening based on.an allege~ worsened back condition. 

ODD Claim No. 4595 {1979 Occupational Disease Claim) 

On April 2, 1979, claimant 1 s third Request for Hearing, 
filed under the title of Claim No~ TD 205741 (the back injury 
case) raised the issue of compensability of the 1979 claim ior 
occupational disease of the back and leg (both sides) first 
diagnosed on December ·6, 1976, t_he date of the back injury . 

in _the other cla:i,m. This clair:1 for occupational disease was 
presumably titled as Claim No. TD 205741 because SAIF's denial 
had included the ·injury claim number as well as a ne,,r occupa
tional disease claim number. · 'l'he clair:1 was. a·pparentl v filed· . 
as an alt~rnative the6ry of recovery for disability, ;lleging 
back and leg problems on both the left and right sidei. That· 
Request for Hei.tring was filed in the 197 8 contested back 
_injury case ag~inst Jack l~this Construction Company. 
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Our.inspection of the record reveals that three separate
clairas were consolidated for hearing:

1. UCB Case No. 73-8968; Claim No. TD 205741;
arising out of claimant's 1976 back injury-
(right side) while employed by Jack Mathis
General Contractor; claimant contest the
November 7, 1978 Determination Order, and ..
raises other,issues;

2. WCB Case No. 79-4810; Claim Mo. PD 70230, 
arising out of•claimant *s 1975 injury to.
the right 'knee while employed by Jack K. :
James■Construction,.Inc., claimant contests
 AIF's May 30, 1979 denial of a May 1979 

aggravation claim and request for related
medical services; -•

3. ODD Claim Mo. -4595;' Compensability of a March
12, 1979 denied claim filed with Jack Mathis

• Construction for an occupational disease of
the back and legs (right and left sides); ,
Request.for Hearing filed in WCB Case Mo.
78-8968 (back injury'case).

I  UE RAI ED AT. THE NOVEMBER 7, 1979 HEARING.:

WCB Case No
TD 205741)

78-8968 (197'6 Back Injury; Claim No.

Claimant's initial Request for Hearing, filed November
.14, 1978, raised the issue of extent of disability of his 1976 
back injury claim against Jack Mathis Construction Company. It
contests a November 7, 1978 Determination Order the second-one
•issued on the claim--which increased the back disability, award
to 20% permanent partial disability. An Amended Request, for 
Hearing, filed.’November 27, 1978, raised the issue of whether
claimant's back-condition was stationary, and entitlement to
reopening based•on .an alleged worsened back condition.

ODD Claim Mo. 4595 (1979.Occupational Disease Claim)

. On April 2, 1979, claimant's third Request for Hearing,
filed under the title of Claim No. TD 205741 (the back injury
case) raised the issue of compensability of the 1979 claim for 
occupational disease of the back and leg (both sides) first
diagnosed on December 6, 1976, the date of the back injury.
in the other claim. This claim for occupational disease was
presumably titled as Claim No. TD 205741 because  AIF's denial
had included the injury claim number as well as a new occupa
tional disease claim number. ■ The claim was. apparentlv filed
as an alternative theory of recovery for disability, alleging-
back and leg problems on both the left and right sides. That
Request for Retiring was filed in the 1978 contested back
injury case against Jack Mathis Construction Company.
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           Case No. 79-4810 (1975 right knee injury; Claim No. PD 70280 

On June 4, 1979 claimant.filed another Request for Hearing, 
this one relating to an old 1975.,.knee injury, for. which an aggra-• 
vation claim, filed in May pf 1979, had be~n denied on May 30, 
1979 on the ground that th~- condition was not causally related 

·to the 1975 injury. The Request for Hearing raised.the issues of 
entitlement to reopening based on an alleged worsening and the 
question of whether the ·knee was ·in f~ct medically stationary. 

At the Nover.tber 7, 1979 hearing, claimant ;noved t_o amer:q 
the R~quest for Hearing to include the extent of disabi:ity~~ 
a theory of a "dry aggravation" of .the knee condition, should 
the Referee find that it had become medically stationary. 

DISCUSSION: 

The Referee awarded permanent total disability effective 
September 27, 1978. It is presumed that the Referee relied 
upon Dr. ~atthews 1 September 26, 1978 opinion th~t cla~rnant 
was ~edically stationary. We can only guess that the Referee 
belie~ed claimant's total disability to be materially caused.by 
his 1976 back injury, rather than by the claimed occupational 
disease, although no specifid.or general findinis were mad~ on 
these issues.· · · 

vle do not know whether the Referee included in l)is consid
erations. of the extent of perrnanen~ disability cl~irnant 1 s pre
existing but alleg~dly worsened knee condition. We do know, 
however, that claimant's treating physician, Dr. Matthews, took 

·both into consideration when he evaluated the extent of claimant's 
physi~al capacity to wori. We also know that in May of 1979, 

· claimant I s knee materially worsened to the ,point that his doctor 
recommended either· a joint de·Jridement or· a total knee replace
ment. Absent medical evidence w~ich controverts Dr. Matthews' 
opinion that the condition is causally related to the 1975 injury, 
the Referee· concluded·that it was related and therefore · 
compensablt':!. 

Claimant contends that he has been unable to work since 
April 10, i978, even without the worsened knee condition. Dr. 
Matthews saw the b~ck condition as claimant 1 s primary proble;~ 

and' authorized time loss f..com April 10, until the date he 
declared claimant to be medically stationary, SepteDber 26, 1~78.: 

Arguably, the knee condition nay -not have been inc.'Luded in 
the Refer~e•s e~aluation 6f extent, sin~e h~ reraanded the 
separate aggravation claim for the knee for. payment of benefits, 
although the nature of those benefits are not described. Cnless 
it was intended that the aggravation claim-be remanded for ~ay
ment of ",245 11 benefits only, another ~nterpretatiori is possible: 
that the. Referee awaJ:'.ded permanent total disability 'benefits 
froE and after Septemper 27, 1978, together with temporary total 
disability benefits from l1ay 1979 on the aggravation claim for 
the knee. 
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# On June 4, 1979 claimant'filed another Request for Hearing,
this one relating to an old 197'5/knee injury, for. V7hich an aggra
vation claim,' filed in May of 1979, had been denied on May 30,
1979 on the ground that the- condition was not causally related
•to the 1975 injury. The .Request for Hearing raised.the issues of
entitlement to reopening based on an alleged worsening and the
question of whether the ’knee was in fact medically stationary.

At the November 7 , 1979 hearing, claimant moved to amend.,
the Request for Hearing to include the extent of disability'-on
a theory of a "dry aggravation" of .the knee condition, should
the Referee find that it had become medically stationary.

DI CU  ION:

The Referee awarded permanent total disability effective
 eptember 27, 1978. It is presumed that the Referee relied
upon Dr. Matthews'  eptember 26, 1978 opinion that claimant
v/as medically stationary. We can only guess tha:t the Referee
believed claimant's total disability to be materially caused by
his 1976 back injury, rather than by the claimed occupational
disease, although no specific.or general findings were made on 
these issues,'

We do not know v/hether the Referee included in his consid
erations, of the extent of permanent disability claimant's pre
existing but allegedly worsened knee condition. We do knov;,
however, that claimant's treating physician, Dr. Matthews, took
both into consideration when he evaluated the extent of claimant's
physical capacity to work. We also know that in I'ay of 1979,
claimant's knee materially worsened to the .point that his doctor
recommended either, a joint debridement or•a total knee replace
ment. Absent medical evidence which controverts Dr. Matthev/s'
opinion that the condition is causally related to the 1975 injury,
the Referee'concluded that it was related and therefore
compensable.

Claimant contends that he has been unable to work since
April 10, i978, even without the worsened knee • condition. Dr.
Matthews saw the back condition as claimant's primary problem
^d' authorized time loss from April 10, until the date he
declared claimant to be medically stationary,  eptember 26, 1978..

Arguably, the knee condition may not have been included in
the Referee's evaluation of extent, since he remanded the
separate aggravation claim for the knee for. payment .of benefits,
although the nature of those benefits are not described. Unless
it was intended that the aggravation claim-be remanded for pay
ment of ".245" benefits only, another interpretation is possible;
that the Referee awarded permanent total disability benefits
from and after  eptember 27,. 1978 , together with temporary total
disability benefits from May 1979 on the aggravation claim for
the knee.

WCB Case Ho. 79-481'Q (1975 right knee injury; Claim No. PD 70280
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the hope of cl~rifying the issues, we look. to the 
transcript of the hearing: 

. REFEREE: 

. r-m. BRO\'JN: 
(for SAIF) 

REFEREE: 

HR. BROWN: 

MR. GRAiJT: 
(for clair.1ant) 

MR. BROWN: 

REFEREC: 

I hav~ not read any of the documents 
in this matter except for purposes of 
identification. Is there a denial of 
benefits at issue here and that 1 s an 
aggravation in I~ay 197 9. 

No. There's a denial of occupational 
disease claim of March 28, 1979. 

Ohat exhibit number? 

Exhibit Nunber 36. 

I don 1 t think -we 1 re here on a denial 
~fan aggravation clai~, ·are we?. 

~here's n? aggravation claim. 

Well,. 'the reason· I asked this is because 
this is an unusual case in that it involves 
two anatonical areas of' the bodv and I want 
to be sure to understand eiactly what the 
relief Clair.1ant is· seeking in this rnatter. ·-
(TR. pages 5 and 6) 

Claimant 1 s motion to amend the hearing_ request on the 
knee aggravation claim was op1J9sed by the defendant. SAIF 
objected on· the grounds of surprise and their·contention that 

· it ~ould be improper to evaluate extent until after surgery 
· should the clai� be found compensable. '\·le agree. Nowhere can 
we find the Referee's ruling on that motion. Ne only surmise 
from the terms of the order that the motion was denied on the 
basis that the knee was not medically stationary, or that it 
6ight be rn~teiially improved throrigh surgical procedurei to be· 

:cove~ed unde~ the order of remand and·ihould not therefore be 
evaluatec until after that surgery. 

Clainant'' s 1979 Occupationcll Disease clairn as a inst nis 
.1976 employer appears ~o be som0what speciou~ in view of the 
fact that u,;ro accepted injury cc.ses dealing with the sar,1(; or 
_similar _parts of the anatony were already pendi11g. The Referee 
ventured no disc~ssion 6£ the occupation~! disease clai~ other 
than.to note that it had been filed and den·ied. \1e ·are··at a 
ioss·_to explain why there were no specific findin0s on this. 
•claim,· unless there was some agreement "off the record II to 
which we are riot privy. 

:..235_ 

In the hope of clarifying the issues,  e look, to the 
transcript of the hearing: ' . .

■ REFEREE:

MR. .BROWN:
:for  AIF)

I have not'read any of the documents
in this matter except for' purposes of
identification. • is there a denial of
benefits at issue here and that's an
aggravation in Hay 1972.

No. There's.a denial of occupational
disease claim of. March 28 , 1979.

REFEREE: I7hat exhibit number?

m

MR. BR0V7N:

MR. GRANT:
(for claimant)

MR, BR0V7N:

REFEREE:

Exhibit Number 36.

I don't think-we're here on a denial
of an aggravation claim.,-are v'e?.

There's no aggravation claim.

Well,.'the -reason ! asked this is because
this is an unusual case in that it involves
two anatomical areas of the body and I want
to be sure to understand'exactly what the
relief Claimant is seeking in this 'matter.
(TR. pages 5 and 6)

Claimant's motion to amend the hearing.request on the
knee aggravation claim was opposed by the defendant.  AIF
objected on- the grounds,of surprise and their•contention that
it would' be improper to evaluate extent until after surgery
should the- claim be found compensable. VJe agree. Nowhere can
we find the Referee's ruling on that motion. .We only surmise
from the terms of the order that.the motion was denied on the 
basis that the knee was not medically stationary, or that it
might be materially improved through surgical procedures to' be
'covered under the order of remand and should not therefore be
evaluated until after that surgery. ' •

Claimant's 1979 Occupationa.l Disease claim against his
-1976 employer ■ appears to -be somewhat specious in view’ of the 
fact that two' accepted injury cases dealing w’ith the sane or
.similar.parts of the anatomy were already pending. The Referee
ventured no discussion of the occupational disease claim other
than to note that it had been filed and denied. V7e are' at a
loss' to explain v;hy there were no specific findings on this,
■claim, unless there was some agreem.ent "off the record" to
which we are not privy.
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the Referee reasoned that the occupational disease claim 
became moot o~ce responsibility·for.claimant'-s disabiliti was 
placed with the 1976 back injury, we would agree. We believe, 

· however, that in ihe_interest of keeping the issu~s-at some 
manageable level, claimantis Motion to Consolidate· the compen
sability issue on the occ11pational disea.se· ~lail'l with the 
extent of disability issu~ on the bac~ injury·clairn should have 
been denied. We are not surprised ~hat there is so little in 
the r~cord which might tend to prove the occupational disease 
theor.y. The result is an obvious failure of proof on that 
claii and w~ will not address it further.· 

******** 
The fir~t.issue to b~ resolved ~s the extent of claimant's 

permanent cj.isability resulting from his 1976 back injury.· 
Claimant seeks an award of ~ermaneht total disability~ ~hich~ 
if awarded; would leave as the only remaining issue the question 
of his entitlenent ~~ specific me~ical services on his knee 
injury claim. · 

If, on the other hand, claimant is entitled to sornethinc:-· 
less than_permanent total disability for the back condition, -
then tt must be determiried whether the aggravation claim for the 
knee_ is conpensable and whether he is entitled to·. additional 
temporary total disability benefits. If a worsening is found to 
be causally- related to th~ 1975 knee injury, surgery will be 

.covered.by a reopening of the claim, with the extent of any 
·iesidual disability to be assessed following surgery and upon 
'claim closure. 

-EXTENT OF DISABILITY ON 1976 ·BACK 'INJURY 

. Claimant had no repo~ted. prior injuries, industrial or 
otherwise, .before January 24, 1975-when he feli off a scaffold, 
twisting and cutting his right leg. Dr. Matthews diagnosed the 
injury as a valgus strain of the right. knee,· noting tend~rness 
of the medial collateral ligament and that tne medial ligament 
was slightly loose~ He commente~ tha.~ it was ~ "f airl::/ _pure 

injury to ~h~ medial collateral liga~~ni p~;tially streithing 
ii." X-rays show~d a few bony fcagm~nts, possibly some lbose 
joint bodies, but the doctor· said they were similar t0 prior 
X-r~vs taken the month before. Claimant's knee was out into 

~ ~ 

a cast and he was relea·sed for work on April 14, 197.5. The 
knee claim was closed in October of 1975 with no award for 
permanent disability. There·foilowed a period of over.-two 
years when apparently no treatment was given for the knee. 
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If the Referee reasoned that the occupational disease claim
became moot once responsibility'for claimant' s disability was
placed with the 1976 back injury, we would agree. We believe,
however, that in the interest of keeping the issues-at some 
manageable level, claimant's Motion to Consolidate the compen
sability issue on the occupational disease- claim with the
extent of disability issue on the back injury claim should have
been denied. V7e are not surprised that there is so little in
the record which might tend to prove the occupational disease
theory. The result is an obvious failure of proof on that
claim and we' v/ill not address it further.'

********

The first.issue to be resolved is the extent of claimant's
permanent disability resulting from his 1976 back injury. 
Claimant seeks an award of permanent total disability, which,
if av/arded, would leave as the only remaining issue the question
of his entitlement to specific medical services on his knee
injury claim.

If, on the other hand, claimant is entitled to something
less than permanent total disability for the back condition,
then it must be determined whether the aggravation claim for the
knee is compensable and whether he is entitled to-, additional
temporary total disability benefits. If a worsening is found to
be causally related to the 1975 knee injury, surgery v/ill be
covered by a reopening of the claim, with the extent of any
residual disability to be assessed following surgery and upon
'claim closure.
EXTENT OF DI ABILITY ON 197 6 -BACK 'INJURY

Claimant had no reported, prior injuries, industrial or 
otherwise,-before January 24, 1975 when he fell off a scaffold,
twisting and cutting his right leg. Dr. Matthews diagnosed the 
injury as a valgus strain of the right, knee,' noting tenderness
of the medial collateral ligament and that the medial ligament
was slightly loose. He commented that it was a "fairly pure
injury to the medial collateral ligament partially stretching
it." X-rays showed a few bony fragments, possibly some loose
joint bodies, but the doctor said they were similar to prior
X-rays taken the month before. Claimant's knee was put into 
a cast and he was relea'sed for work on April 14, 1975. The
knee claim was closed in October of 1975 with no award for '
permanent disability. There followed a period of over-two •
years when apparently no treatment was given for the knee.
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suffered a second injustrial injury bn December 6, (9 
19j6 while shoveling and placing concrete in a twisting and 
turning.motion. br. Campagna found severe nerve root compres-
sion and in January of 1977 performed decompressi..-e laninectomy 
at· L3-4 fer a protruded disc. Claimant was released for work in 
April, but continued to have back problems~•. Dr. Hattr.ews gave 

. him cortisone injection~ :md .valium,· with claimant taking as 
much as 60 to 80mg. of valiwn a day. Dr. Campagna was under the 
mistaken impressic:m that claimant's work ·was fairly light; · 
al though c·laimant continued ·to work as. a cer!lent finisher at 
somewhat re.str icted duty. His work after release involved 
tamping of concrete, ·which cln-ii:lant consic.1.crec1. to l:c :i:-.,ec~iur:-, 
physical activity .. 

At the time Dr. Matthews again tieated qlaimant's knee in 
·February of -.1978, ·he noted that claimant was also having thoracic 
back-pain. He decided in April•to give claimant injections at -
LS midline.·· Claimant testified that the paip was such that he· 
could not.continue working and as a result he quit working on 
I1pril 8,. 1978. 'i1hen the injections did no.t help, Dr. Matthews 
sent.claimant to Dr. Campagna for a repeat neurological evaluation. 
Dr: Campagna was at a loss to explain.the symptoms. , 

Both Dr. r1atthews and Dr. Campagna agree that clai~ant was 
unable.to work since April 10;· 1978. Dr. CaI11pagna'a April and 
-August 1978 examinations showed that claimant's back mqtions -
were. limited to 50% ·of normal, although there was no evidence of· 
nerve robt compression. The April exaci had shown that claimant's 
patellar reflexes were barely obta·inabl"e on the r·ight. Again in . 
August, deep tendon ·reflexes were moderately hypoactive· bilaterally. 
·o·n Septeber ·2 6, 197 8, Dr .. ~1a tthews offered a comprehensive report 

.·regarding .claimant's condition. 

-"From· a purely objective point of view, not 
. cons iderihg age., work experience, etc. , one 
would say this pa~ient would be a reasonable 
·candidate .for most.light types 6f wotk and 
sbme moderate types of work. Considering 
sdcial and personal factor$, i~. seems unlikely 
he _will return·to ~ark short of itarvation 
conditions. . The· p·atient' s E1ain · lonCJ term 
problems have been related to degen~rative 

difficulties. Variou~; industrial ·injuries 
have.created transient.aggravations.of these 
degenerative pioblerns. . The patient, ·at 
the present· time, is ess·entially medically 
stitionary~ .He continues on cons~rvative 
treatment but there is no curative treatment 

·being undertaken at the present tirne·and non~ 
is planrie~." 
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Claimant suffered a second injustrial injury on December 6,
1976 while shoveling and placing concrete in a tv/isting and
turning,motion. Dr. Campagna found severe nerve root compres
sion and in January of 1977 performed decompressive laminectomy
at L3-4fcr a protruded disc. Claimant was released for v;ork in
April, but continued to have back problems. Dr. Matthews gave
him cortisone injections and.valium,' with claimant taking as
much as 6 0 to 8 0mg of valium a day. Dr. Campagna V7as under the
mistaken impression that claimant's work v/as fairly light, 
although claimant continued to work as-a cement finisher at
somev;hat restricted duty. His v/ork after release involved
tamping of concrete, v/hich claimant considered to be medium
physical activity.

At the time Dr. Matthews again treated claimant's knee in
•February of 1978, he noted that claimant was also having thoracic
back -pain. He decided in April'to give claimant injections at •
L5 midline.'' Claimant testified that the pain was such that he'
could not .continue working and as a result he quit working on
7-ipril 8,. 1978. I7hen the injections did not help. Dr. Matthews
sent, claimant to Dr. Campagna for a repeat neurological evaluation.
Dr. Campagna was at a loss to explain the symptoms.

Both Dr. Matthews and Dr. Campagna agree that claimant was
unable to work since April 10, 1978. Dr. Campagna'a April and
August 1978 examinations showed that claimant's back motions
v/ere, limited to 50% of normal, although there was no evidence of-
nerve root compression. The April exam had shov;n that claimant's
patellar reflexes were barely obtainable on the right. Again in
August, deep tendon reflexes were moderately hypoactive' bilaterally
'On  epteber '26, 1978, Dr. Matthews offered a comprehensive report
regarding claimant's condition.

"From'a purely objective point of view, not
.considering age-, work experience, etc., one
would say this patient would be a reasonable
candidate .for most light types of work and,-
some moderate types,of work. Considering
social and personal factors, it. seems unlikely
he .will return'to work short of starvation
conditions. . . The' patient's main'long term
problems have been related to degenerative
difficulties. 'Various industrial injuries
have.created transient.aggravations.of these
degenerative problems. : . The patient, at
the present, time, is essentially medically
stationary. .He continues on conservative
treatment but there is no curative treatment
being undertaken at the present time and none'
is planned."
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On the basis of ·that report, the claim was again closed 
=by Determination Ord~r dated November 7, 1978 awarding an addi
tional_l0% un~ch~duled disability, for a total cif 20%, an~ 
granting time loss ·trom April ·11, 1978 through·SepteI'.1ber 26, 
1978. . . 

Again, on December 11, 1978, Dr. Matthews addressed the 
question rif claimant's working capacity: 

11 I would say he is, relatively speaking, t9tally_ 
disabled fbr cement finishing work. This is not 
to say that some individuals with similar problems 
would not.be doing that sort of.work but.when one 
.considers his medical problems, his age,.and the. 
relative difficulty of that kind of work, I would 
say ·-it would not be unreasonable. to think of him 

. as totaliy' disabled for that type of work. 
he probably could do some type.of work. Relatively 
light activities involving a chance to rest, an 
opportu~ity to change positiqns, an opportunity to 
stand part time or sit· part tine, etc., could be 
performed by most indivi~uals with his cap:abili ties." 

on January 22, 19.79, the doctor noted that Social Security 
had classified claimant as a -totally disable_d person. 

On August 7, 1979, Dr. James :C.· Dunn, the neurological 
surgeo~ who took over claimarit's care, ~dvi~ed that claimant 
was limited to 25 pounds lifting w{th no excessive bending, 
twisting, or turning. He comnented that ·apparently he is 

·going·to retires<;:> rehabilitation efforts would be fruitless." 

ClaiP.1.ant-worked as a cement finisher since 1952, was 
born on an Arkansas farm _in l 'll6, one of thirteen children, and 
has ·six years of for~al educ,atior,: He has been ·engaged· in heavy" 
or medium physical labor all of his working years._ As a cement 
finisher,_ his work in6luded placing concrete forms, tamping and 
.trawling wet concrete,. working on his knees on knee boards for. 
h.and tro0eling, and pulling and cleanirig iorms after a pour had 

set: He joined the· union_ in 1955 through which he had regular 
employment most of the t1me prior to his injuries. His work was 
considered e~cellent and there was a good demand.foi his skil~e~ 
services. Letters of recommendation are contained i~ the record 
which attest· to his professioi-ialisn _iind rmtivcition: · Work as~;.i.0n-
ments were received through the union disp~tcher's offi~e. · · 

The buiiness ageni for the union testified that claimant 
had, prior to his injuries, been regularly employed but that 
when 6l~imant finally retired he did not feel justified to 
assign him 6ut on a job in view of his physical liMitations and 
the nat~re of the work. He kn~w of no job in the industry where 
cla~~ani 6ould go out and simply stand around and _supervise. 
The agent testified .that had claimant been able~~ work another 
two weeks his uriion pensio~ would.have been ~igrier, but that 
despite the reduction cla·i_mant felt compelled · to - retir·2 because 
of his disability. 
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On the basis of that report, the claim was again closed
by Determination Order dated ,November 7, 1978 awarding an' addi
tional, 10% unscheduled disability, for a total of 20%, and
granting time loss from April 11, 1978 through  eptember 26,
1978 .

Again, .on December 12 , 1978 , Dr. Matthews addressed the
question of claimant’s working capacity:

"I would say he is, relatively speaking, totally,
disabled for cement'finishing work. This is not
to say that some individuals with similar problems
would not be doing t2iat sort of. work' but. when one
.considers his medical'problems, his age,-and the
relative difficulty of that kind,of work, I would
say it would not be unreasonable,to think of him
as totally’ disabled for that type of work. ...
he probably could do -some type of work. Relatively
light activities involving a chance to rest, an
opportun-ity to change positions, • an opportunity to
stand part time or. sit part time, etc., could be
performed by most individuals v/ith his capabilities."

on January 22, 19.7 9, the doctor noted that  ocial  ecurity
had classified'claimant as a totally disabled person.

On August 7, 1979, Dr. James E.- Dunn, the neurological
surgeon, who took over claimant's care, advi'sed that claimant
was limited to 25 pounds lifting v/i.th no excessive bending,
twisting, or turning. He commented that ''apparently he is
going'-to retire so reha.bilitation efforts would be fruitless."

Claimant• worked- as a cement finisher since 1952 , v;as
born on an Arkansas farm .in 1'^.16 , one of thirteen children, and
has'six years of formal educatioii. He has been engaged ’ in heavy
or medium physical labor all of his working years. As a cement
finisher,, his work included placing concrete forms, tamping and
trowling wet concrete,, working on his knees on knee boards for
hand troweling, and pulling and cleaning forms after a pour had
set. He joined the union, in 1955 through, which he' had regular
employment most of the time prior to his injuries. His work was
considered excellent and there was a good demand.for his skilled
services. Letters of recommendation are contained in the record
which attest to his professionalism and motivation. V/ork assign
ments were received through the union dispatcher's office.

The business agent for the union testified that claimant
had, prior to his injuries, been regularly employed but that
when claimant finally retired he did not feel justified to
assign him out on a -.job in view of his physical limitations and
the nature of the work. He knev/ of no job in.-the industry where
claimant could go out and simply stand around and .supervise.
The agent testified .that had claimant been able tc work another
two weeks his.union pension would have been-higher, but that
despite the reduction cla.'imant felt compelled to-retire because
of his disability. '
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rwo vocational experts testified as to opposing views. 
concerning claimant's employability. A vocational consultant 
who intervievved claimant at his home on September 27, 1979, ii 

_R. E~ Adolph, testified that ciaimant had no transferrable skiils 
and that even had he applied for ·re-entry as_sistance - f_r:om Field_ 
Services n·ivision. services would not,· in his opinion, have been 

·provJ..ded due to his age and disability. Br. Adolph 1 s report 
concluded: 

". . . In consideration 'of his age, behavior, 
subjective -pain, necessitv- to li~ down peri
odically and his medicati~n regimen it should 
be co'ncluded that there is no work he ·coul<;l 
do on_ a-scheduled, full time, productive basis.It 

Thoma~ Stipek, PhD, the psychologist and vocational corisultant 
retained by· pAIF, testified from his review of the records, that
ther~ wer~ ·several jobs which claimant had·the aptitudes to do. 
His opinion was ·based on.claimant's ability to play a guitar, 
prior _1Jnion activities and supervisory experience. He acknowl
edged, however, in his deposition, that he did not personally 
knOw of any job which was open in the area where a person of 

.claimant's ~ge and edµ~atio~ ~o~ld actually_~e h~red.· · · 

· Claimant cannot sit for extended periods of time, cannot 
walk· on· unev·en ground, bend,. squa·c. or. stoop; He rides a bicycle 
about.seven miles. a day, as recommended by his physical therapist. 
Other activities include very light .gardening, mowing the lawn 4j) 
with a self-propelled mower,· playing dominoes and his (jui tar with an 
amateur country music group at nursing-homes. 

Other than con_tacts with the union- off ices, claimant has 
made no ·efforts to secure employment~ Mr. Adolph's testimony 
generally indicates that it would be futil~ fo~ clai~ant t6 -
16ok for work. Dr. Matthews a~parently agrees. We-conclude 
that claimant is entitled· to.a permanent total disability award 
i:i;1. view of· his pJ.:i.ysical limitations combine·d -with his lack of 
transferrable s~ills, work experience, his ~ge and educatim1. 
See Perkins v. SAIF, WCB No. 78~09922 (June 25, 1981). 

ENTITLE.t-r.iENT TO .HEDICAL SERVICES FOR CLAHIAN'l'' s KNEE cmrnITION 

Absent controverting medical evidence on the issue-of 
medical causation~ the Board accepts Dr. Matthews'. opiniori that 
claimant's present knee-condition, for which he has recommended 
surgery, is related·to the 1975 injury. We conciude, therefore, 
that his claim is compens.ible and that he is .entitled to medical 
~e:ryices, including surgery, under the provisions ·of ORS 656."245. 

. . 
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; ■ Two vocational experts testified .as to opposing views,
concerning claimant's employability. A vocational consultant
who interviewed claimant at his home on  eptember 27 , 1979 ,
R. E. Adolph, testified that claimant had no transferrable skills
and that even had he applied for re-entry assistance•from Field
 ervices Division, services would not,' in his opinion, have been
provided due to his age and disability. Hr. Adolph's report
concluded:

m

... In consideration of his age, behavior,
subjective pain, necessity- to lie down peri
odically and his medication regimen it should
be concluded that there is no work he 'could
do on a-scheduled, full time, productive basis."

Thomas  tipek, PhD, the psychologist and vocational consultant
retained by  AIF, testified from his review of the records, that-
there were several, jobs which claimant had'the aptitudes to do.
Kis opinion was based on .claimant's ability to play a guitar,
prior .union activities and supervisory experience. He acknowl
edged, however, in his deposition, that he did not personally
know of any job which was open in the area where a person of
claimant's age and education would actually,be hired.

Claimant cannot sit for e'<tended periods of time, cannot
walk on uneven ground, bend,, squat or, stoop. He rides a bicycle
about.seven miles, a day, as recommended by his physical therapist.
Other activities include very light .gardening, mowing the lawn
with a self-propelled mower, playing dominoes and his guitar with an
amateur country music group at nursing homes.

Other than contacts v/ith the union • of fices, claimant has 
made no efforts to secure employment. Mr. Adolph's testimony
generally indicates that it would be futile for. claimant to
look for work. Dr. Matthews apparently agrees. We conclude
that claimant is entitled to.a perm.anent total disability award
in view of his physical limita-tions combined -with his lack of
transferrable skills, work experience, his age and education.
 ee Perkins v.  AIF, WCB Ho. 78-09922 (June 25, 1'981) .

m

ENTITLEMENT TO .MEDICAL  ERVICE FOR CLAILIANT' KNEE CONDITION

Absent controverting medical evidence on the issue of
medical causation; the Board accepts Dr. Matthews', opinion that
claimant's present knee condition, for v/hich he has recommended
surgery, is related to the 1975 injury. We conclude, therefore,
that his claim is compens.ible and that he is entitled to medical
services, including surgery, under the provisions of OR 656.245.

m
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0 R D E R 

The Referee 1 s Order.dated December 19, 1980 is modified 
for purposes of.clarity. Clai~~nt is hereby ~warded medical 
services for treatment of his right knee under ORS 656.245. 

He affirm the Referee's award of permanent total disability 
effective September j7, 1978 for claimant's 1976 badk i~jury. 

Claimant's attorney is hereby 
the sum of $50_ for legal services, 
and appropriate fee in view of the 
seivices rendeted on appeal .. 

GERTRUDE JOLLY,· Claimant 
W.T. Westmoreland, Claimant's Attorney 
Jerry McCallister~ Defense Attorney 
Request for Review by Claimant 

granted an attorney fee in 
deemed to be a reasonable 
limited nature of the legal 

WCB 80-06994 
September 10, 1981 

Reviewed by Boar~ Memb~rs Barnes an~ Mccallister. 

The claimant seeks Board review of Referee James' orJer whi~h 
affirmE:d SAIF's denial of compensation toclaimant for a.· lov-: b~.ck· 
condition. tlaimant_contends the low.back condi~ion is ~he resuJ.t 
of a work-related accident.· 

The Board affirms and adopts the order of the Referee. 

ORDER 

The Referee's·order dated December 18, 1980 is affirmed.· 

DENNIS KEMPLE, Claimant 
Noreen Saltvei_t, Claimant's Attorney· 
Margaret Leek.Leiberan, Defense Attorney 
Request for Review by Claimant 

WCB 78-07534 
September 10 ,. 1981 

Reviewed.by Board Mern~2rs Mccallister and Lewis. 

Th~ claimant seeks Bocird review of Referee St. Martin's order 
which bffiimed the Jan~ary 30, 1979 denial pertaining to 
claimant's most recent knee problems and surgery hut rem.:,nded the 
case.to the carrier for any treatment and verifiable time loss 
benefits iesulting frorn·claimant 1 s original.industrial injury. 

The Board affirms and adopts the order of the Referee. 

ORDEh 

The Referee's order dated April 10, 1981 is affirmed. 

-241-

m

ORDER'-
The. Referee's Order dated December 19, 1980 is modified

for purposes of clarity. Clair.iant is hereby awarded medical
services for treatment of his right knee under OR 656.245.

I'7e affirm the Referee's award of permanent total disability
effective  eptember 27, 1978 for claimant's 1976 back injury.

Claimant's attorney is hereby granted an attorney fee in
the sum of $50 for legal services, deemed to be a reasonable
and appropriate fee in view of the limited nature of the legal
services rendered on appeal.
GERTRUDE JOLLY, Cla mantW.T. Westmoreland, Cla mant's Attorney
Jerry McCall ster, Defense Attorney
Request for Rev ew by Cla mant

WCB 80-06994September 10, 1981

Reviewed by Board Members•Barnes and' McCallister.

The claimant seeks Board review of Referee James' order which
affirmed  AIF's denial of compensation to,claimant for a'low b..ck
condition. Claimant.contends the low back condition is the result
of a work-related accident.

The Board affirms and adopts the order of the Referee.

ORDER
The Referee's■order dated December 18, 1980 is affirmed.-

DENNIS KEMPLE, Cla mantNoreen Saltve t, Cla mant's Attorney
Margaret Leek Le beran, Defense Attorney
Request for Rev ew by Cla mant

WCB 78-07534September 10,, 1981

Reviewed.by Board Members McCallister and Lewis.

The claimant seeks Board review of Referee  t. Martin's order
v^hich affirmed the January 30, 1979 denial pertaining to
claimant's most recent knee problems and surgery but remanded the
case.to the carrier for any treatment and verifiable time loss 
benefits resulting from-claimant's original industrial injury.

The Board affirms and adopts the order of the Referee.

ORDER
The Referee's order dated April 10, 1981 is affirmed.
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Cl~imant · 
john O'Biien, ·Claimant's Attorney 
SAi F Corp· Leg a 1 ~ Defense Attorney 
Request for Review by SAIF .. 

wcs· 80-04971 
September 10, 1981 

Reviewed by Board .Memb'.~rs Barnes and·· ·Mccallister. 

The ~,AH' C9.rporat1on seeks' Board review of Referee .Ail Is 
order ¼hich set aside its denial of compe.nsation for clai1r,nnt I s 
back condit~on. SAIF contends the injury did not ari(;e out·.of o·r 
in the· seep~ of ~mploy~~nt. 

The Board affirms and adopts the order of the Referee. 

ORDER 

The·Refei~e•·s-order.<lated De~~~ber lO, 1980 is affirmed . 

. ·Claimaht's attorney is granted as ~nd for a reasonable 
attcirney fee the sum.of $350 foi.prevailing at thi~ Board·review~ 
payable Sy the SA)F Corpoiati6ri. 
- '.-

PATRICIA L. TAYLOR, Claimant 
Larry Bruun I Cl a·imant I s Attorney 
Dennis ·Reese,.Defense Attorney 
Request for .Review by Claimant. 

WCB 80-02665 · 
· · ·september 10, 1981 

Revie~ed by Board Memb~rs Barnes and ~ewis. 

The·. claimant s~eks Board review of B,eferee Leahy •·s order 
which affirmed Aet~a•s· Ma~ 6, 1980 ~enial of.claimant's 
occupa~ional disease clairn"and pen~lties therefor. 

Th.e Board affirms .and adopts. the- order of the Referee • 

. ORDER· 

The Referee's order dated ,December 19, 1980 is affirmed. 
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·• JOHN-RICE, Cla mant . WCB 80-04971
John O'Br en, Cla mant's Attorney September 10, 1981
SAIF Corp Legal, Defense Attorney
Request for Rev ew by SAIF

Reviewed by Board Membors Barnes and McCallister,

The  AIF Corporation seeks' Board review of Referee .Ail's
order which set aside its denial of compensation for claimant's
back condition.  AIF contends the injury, did not arise out-.of or
in the' scope, of employment.

The Board affirms and aidopts the order of the Referee.

ORDER
The • Refe'ree's order, dated December 10, 1980 is affirmed,

.Claimant's attorney is granted as and for a reasonable
attorney fee the sum.of $350 for prevailing at this Board review,
payable by the  AIF Corporation.

m

PATRICIA L. TAYLOR, Cla mant
Larry. Bruun, Cla mant's Attorney
Denn s Reese,,Defense Attorney
Request for Rev ew by Cla mant,

WCB 80-02665
■ September 10, 1981

Reviewed by Board Members Barnes and Lewis.

The', claimant s.eeks Board review of Referee Leahy's order
which affirmed Aetna's' May- 6, 1980 denial of • claimant' s
occupational disease claim'and penalties therefor.

The Board affirms .and adopts • the•order of the Referee.

■ ORDER- ■
The Referee's order dated December 19, 1980 is affirmed.
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J. SCHAEFER, Claimant 
E1ton Lafky, Claimarit 1 s Attorney 

·sAIF Corp Legal, Defense Attorney 
Retjuest for Review .by SAIF 

WCB 80-01431 
September 15, 1981 

Reviewed:by Board Menbers Mccallister and Lewi~. 

_The SAIF Corporation seeks Board review'of Referee Nichc:s 1 

order which remanded claimant's claim to it for accepta:-i.ce anci 
payment of compensation to which he was entitled. 

Claimant sustained a compensabl~ injury on rlarch 9, 1977 
to his right arm and right hip. The elbo\-J fracture was repaired 
with a screw. On December 20, 1979, clajr:1ant had a recurrence 
of. the original· fracture ~hen he slipped and grabbed a ha~drai-1 
to prevent falling. · 

After thorough review of the re~6rd, we conclude the order 
of the_R~feree sho~ld ·be ~£firmed. Claima~t ar~ues extensively 
th~ crit~ria set .forth in Smith v. Ed's P~ncake.House, 27_ Or 
App 361 (1976). Because the second injury was not caused by 
clairaant 1 s job, we conclude this -case is not coptrolling here. 
We find the_ most rece!).t case o~ point is Grable v. Weyeri1aeuser 
Company,.'· issued· July 1981. The Supreme Court concluded: 

" ... that if the claimant establishes that the 
compensable injury is a 1 material. ·contributing 
cause' of his worsened conqition, _he has 

·thereby ~ecessarily ~stabiishe4 that the 
worsened condition.is not the.result of an 
'independent, intervening' non-industrial 
cause. W~ hold that an employer is required 
to pay.workers 1 · compensation benefits for 

·w~rseDing of a worker's condition.where the 
worsening is the result of both a compensable 
on-the-job .back injµry and a subsequent off
the-job injury to the same part of the body 
if.the worker establishes that the on-the-job 
injury is~ material·contributinq cause of the 
worsened .condition-." · · - · · 

We conclu~e, based on Dr. Paluska's reports.and deposition, 
that claimant has proven by a pr~pondeiance of the evidence 
th~t. hii claim for an inj~ry sust~ined on December 20, 1~79 
should be ~ompensable as a ~esuli of the March 1977 compensable 
injury. The order of the Refere~ should be affirmed. 

- -ORDER 

The order .of the Referee dated February 27, 1981 is 
affirmed. Claimant's attorney ts hereby· granted as a reason
able at:torney's fee the sum of· $400. 

m

9

. BILL J. SCHAEFER, Cla mantElton Lafky, Cla mant's Attorney
SAIF Corp Legal, Defense Attorney
Request for Rev ew by SAIF

WCB 80-01431
September 15, 1981

Reviewed ■ by Board Members McGallister and Lev/is.

The  AIF Corporation seeks Board review of Referee Nichols'
order which remanded claimant's claim to it for acceptance and
payment of compensation to which he was entitled.

Claimant sustained a compensable injury on March 9, 1977 
to his right arm and right hip. The elbow fracture was repaired
with a screw. On December 20, 1979, claimant had a recurrence
of, the original- fracture when he' slipped and grabbed a handrai-l.
to prevent falling. • . •

After thorough review of the record, we conclude the order
of the.Referee should be affirmed. Claimant argues extensively
the criteria set forth in  mith v. Ed's Pancake-House, 27, Or 
App 361 1976). Because the second injury was not caused by 
claimant's job,-we conclude this -case is not controlling here. 
We find the. most recent case on point is Grable v. Weyerhaeuser
Company issued- July 1981. The  upreme Court concluded:

"...that if the claimant establishes that the
compensable injury is a 'material•contributing
cause' -of his worsened condition, he has 
-thereby necessarily established that the 
worsened condition . is not the result of an
'independent, intervening' non-industrial
cause. We hold .that an employer is required
to pay workers'■ compensation benefits for
'v/orsening of a worker's condition. where the
worsening is the result of both a compensable
on-the-job back inju^^y and a subsequent off-
the-job injury to the same part of the body
if‘the worker establishes that the on-the-job
injury is a.material contributing cause of the
worsened condition."

We conclude, based on Dr. Paluska's reports and deposition,
that claimant has proven by a preponderance of the evidence
that, his claim for an injury sustained on December 20, 1979
should be compensable as a result of the March 1977 compensable
injury. The order of the Referee' should be affirmed.

ORDER

The order of the Referee dated February 27, 1981 is
affirmed. Claimant's attorney is hereby granted as a reason
able attorney's fee the sum of' $400.

. 
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PARK, Claimant --
. C1 i ff Bentz; Claimant I s Attorney 

SA.IF Corp· Leg.al, Defense J\ttorney 
Request for.- Rev i ew :by· SAIF .. 

WCB 80-06536 · 
September 17~ 1981 

. Re~iewed by.Board_ Me~bers McCalli~ter and Lewis. 

_ The SAr°r,- Corporation seeks Board review of Referee Gemmell-' s. 
order which remanded ·claimant•·s aogravatiort cl~im ~o it for 

·acceptan~e -~nd the-p~yment of benefits -as ~eguir~6 by law~ 
' . ' 

The Board .·affirms ·and ·adopts t~e- _qrder of .~he Referee • 

. ORDER 

The Referee's order dated April 3, 1981 is affirmed. 
Claimant's attorney is awarded $3UO for his services at this Board 
r~view~. payable by the SAIF Corporation. 

GEORGE iKRES, Claimant· _ 
Donald Wilson, Claimant 1 s Attorney 
Mildred Carmack~ Defense l\ttorney 
Request t:or Revie\\'. ·by Employer · 

WCB '80-08452 · ·· · 
Septem~er 18, 1981 

R~yiew~d by-~oard Members Mctallister ana·Lewis. 

Th~ employer seeks Bo~rd review of ~eferee Menashe~s order•. 
a~aidin~ ad<liti6nal time loss benefits-arid permanent total. 
disability··for:claimant's .1Q77 low _back injµri. · _ 

The Board· affii~~·and adopts_ th~ -O~d~r df the Ref~ree. 

-ORDER 

The'.Referee 1 s ,order dated Maren 31, '1981, is affirmed. 
Clai~an~ 1 s .attorney· is heieby ~r·anted $500 as a reasonabie 
att6rney's·fee·-for· legal_ services rendeied i_n this appeal, payable 
by the employ~r/carr ier •. · 

JOHN ARCHER, -Claimant. 
Steven Yates, Claimant'.s_Attorney 

· SAIF Corp Legal,. Def_ense·· Attorney 
Request for-Review by Claimant 
. Reviewed by th~ Board ~n bane. 

WCB 80-05008 
September 18, 1981. 

Claimant ·seeks Board review of fieferee Johnson's order 
dismissing· claii:11ant' 1 s case with. prejudice because ·of claimant's 
failure td ~ppear ·fbr hea~ing. We affir~. 

. ' 

-.. - · Claimant -r~quested:-a _hearing June 3, 1:980~ A hearing 
·convened _Dec~mb~r 16, 1980. Claima~t did not app~ar at the_ 
appointed _time and pl-ace. The Refere~ issued an ord_er to show 
ca~se.· On January 13, 1981 6iaimant's attorney ~ubmitted an 
iffidavit. · The affi~avit states that claimant had a fam~ly· -
emergen:cy.- and -that "he. indicated that :-he attempted to _leave a 

•rn.es-i;;age 11 fo·r his attorney I and the claimant t_h_en -assumed the · 
he~ring would be. poitponed. The Board. finds that_the -language 

. . · -244-

GENEVA PARK, Cla mantCl ff Bentz, Cla mant's Attorney
SAIF Corp Legal, Defense Attorney
Request for Rev ew :by SAIF

WCB 80-06536
September 17, 1981  

Reviewed by Board Members McCallister and Lewis

The  AIF Corporation seeks Board review of Referee Gemmell'’s
order' which remanded claimant's aogravation' claim to it for
acceptance and the payment of benefits as required by law. . ..

The Board.affirms and adopts the order of the Referee.

. ORDER

The Referee's order dated April 3, 1981 is affirmed.
Claimant's attorney is av;arded $300 for his services at this Board
review,. payable by the  AIF Corporation.

GEORGE AKRES, Cla mant
Donald W lson, Cla mant's Attorney
M ldred Carmack, Defense Attorney
Request for Rev ewby Employer

WCB 80-08452.
September 18, 1981

Reviewed by Board Members McCallister and‘Lewis,

The employer seeks Board review of Referee Menashe.'s order'
awarding additional time loss benefits and permanent total
disability'for claimant's .1977 low back injury. m

The Board' affirms and adopts the order of the Referee.

•ORDER
The -Referee Vs .order dated March 31, 1981. is affirmed.

Claimant's .attorney is hereby granted $500 as
attorney's■fee for' legal services rendered in
by the employer/carrier..

a reasonable
this appeal, pavabie

JOHN ARCHER, Cla mant
Steven Yates, Cla mant's Attorney
SAIF Corp Legal,. Defense Attorney
Request for Rev ew by Cla mant

. Reviewed by the Board en banc.

WCB 80-05008
September 18, 1981

Claimant seeks Board review of Referee Johnson's order
dismissing claimant' s case with prejudice because 'of claim,ant's
failure to' appear for hearing. We affirm.

•Claimant requested, a . hearing June 3, 1980. A hearing
convened .December 16, 1980. Claimant did not appear at the.
appointed .time and place. The Referee issued an order to show
cause.' On January 13, 1981 claimant's attorney submitted an
affidavit. The affidavit states that claimant had a family'
emergency■and that "he indicated that ;he .attempted to leave a
•message" for his attorney, and the claimant then assumed the
hearing would be- postponed. The Board, finds that the lancuage

-244-
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in the affidavit could mean claimant phoned, got a ~~sy 
sign~l on the phone and made no further attempts ~o convey his 
message. ·we agree with the Referee that claimant failed to show 
go6d cause for his·failure to appear. 

. . ORDER 

The Referee's order dated March 5, 1981 

RAY ARMSTRONG, Claimant 
Dan O'Leary, Claimant's Attorney 
SAIF Corp Legal, Defense Attorney 
Order Denying Remand 

is affirmed. 
WCB 80-01476 
September 18, 1981 

Claimant has moved the Board for an order remanding this case 
to the Referee for further evidence taking, ORS 656.295(5); or, in 
the alterna.tive, for an ord~r by which the Board would accept 
"additional, newly discovered evidence'' as part of the record on 
review. 

The Board is .doubtful of its authority, absent stipu)ation, 
to ~onsider evidence not includ~d as part of the record before the 
Referee. See Brown v. SAIF, 51 Or App 389, 393 (1981); Peni.fold 
v. Sl'..IF, 49 Or App 1015, 1018 n.4 (1980). Accordit")gly, absent 
stipulation by ~he ~arties, we decline to consider the preferred 
evidence as part of the record of this review. 

:::n ·keeping with our policy regarding remand based upon newly
distovered evidence, as announced in Robert A. Barnett, WCB Case 
No: 79-00740 and 79-11012 (Order Denying Remand, June .25, 1981), 
~e find that claimant's request to remand is not well taken. We 
are nut persuaded that the evidence in question "could not reason
ably have been discovered and produced at the hearing," OAR 
436-83-4~0. Claimant. had the.options of po~tponinq the hearing or
keeping th~ record open for sub~ission of addition~! evidence. 
The _evidence which has been tendered .and which has been considered 
by the Board orily to the extent necessary to determine the appro
priateness of ·remand in this instance, indicat~s that claimant 1 s 
symptoms were continuing, prior to and through the period of the 
hearing, and up until the myelogram and lumbar laminectomy was 
performed by Dr. Johnson. 

W€ are not persuaded that the evidence "could not reasonably 
have been discovered and produced at the hearing," in the sense 
that the condition evidenced by the "newly discovered" medicals-
"Sl nerve root compression, right, secondary to osteophytes/ 
herniated vertebral disc LS-Sl, right"~-was a~parently sywptomatic 
prior to the hearing, although it had apparently not bcc>n ;noperly 
diagnosfd by the physicians whose evaluations were submitted a~ 
part of the record before the Referee. . . 

. Claimant:".cites Berov v. SAIF, 51 ·or· App 333 (1980) i ri supp.ort 
of his motion. That case, which was considered by the Board in 
its decision in Barnett, supra, unlike this case, involved evi
dence submitt~d on ~ppeal to the :court relating to a ·compensable 
consequerice. of (psychological disability) claimant's injury which 
had been virtually medically unexplorea· at the time of the hearing. 

. . 

ORDER 

Clairnant 1 s Motion to Remand this case to the Referee and 
6laimant's Motion in the alternative to-ieo~en the record 011 

review for submission.of "additional newly discov~red evidence" 
are denied. -245-

used in' the.affidavit could mean claimant- phoned, got a ousy
signal on the phone and made no further attempts to convey his 
message. ' We agree v;ith the Referee that claimant failed to show
good cause for his failure to appear.

ORDER

The Referee's order dated March 5,
RAY ARMSTRONG, Cla mantDan O'Leary, Cla mant's Attorney
SAIF Corp Legal, Defense Attorney
Order Deny ng Remand

1981 is affirmed.
WCB 80-01476September.18, 1981

Claimant has moved the Board for an order remanding this case
to the Referee for further evidence taking, OR 656.295(5); or,, in
the alterna.tive, for an order by which the Board would accept
"additional-, newly discovered evidence" as part of the record on
review.

The Board is .doubtful of its authority, absent stipul.ation,
to consider evidence not. included as part of the record before the
Referee.  ee Brown v.  AIF, 51 Or App 389 , 393 (1981); Peni'fold
V,  AIF, 49 Or App 1015, 1018 n.4 (1980). Accordingly, absent
stipulation by the parties, we decline to consider the preferred
evidence as part of the record of this review.

In keeping with our policy regarding remand based upon newly-
discovered evidence, as announced in Robert A. Barnett, WCB Case
No. 79-00740 and -79-11012 (Order Denying Remand, June -25, 1981), 
we find that'claimant's request to remand is not well taken. We
are not persuaded that the evidence in question "could not reason
ably have been discovered and produced at the hearing," OAR
436-83-480. Claimant,had the options of postponing the hearing or
keeping the record open for submission of additional evidence.
The .evidence which.has been tendered and which has been considered
by the Board only to the extent necessary to determine the appro
priateness of remand in this instance, indicates that claimant's
symptoms were continuing, prior to and through the period of the
hearing, and up -until the myelogram and lumbar laminectomy was
performed by Dr. Johnson.

We are not persuaded that the evidence "could not reasonably
have been discovered and produced at the hearing," in the sense
that the condition evidenced by the "newly discovered" medicals--'
" i nerve root compression, right, secondary to osteophytes/
herniated vertebral disc L5- 1, right"--was apparently symptomatic
prior to the hearing, although it had apparently not been properly
diagnosed by'the physicians whose evaluations were submitted as
part of the record before the Referee.

. Claimant cites Berov v.  AIF, 51 Or'App 333 (1980) in support
of his motion. That case, which was considered by the Board in
its decision in Barnett, supra, unlike this case, involved evi
dence submitted on .appeal to -the .'Court relating to a 'compensable
consequence.of (psychological disability) claimant's injury which
had been virtually medically unexplored'at the time of the hearing

ORDER

Claimant's Motion to Remand this case to the Referee and
claimant's Motion in the alternative to•reopen the record on
review for submission.of "additional newly discovered evidence"
are denied, -245-
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-W .. LEONARD BRADBURY, Claimant 
. Gary .A 11 en, Cl aimant.1 s·· Attor:11ey 

SAIF Cor-p Legal, Defense Attorney 
Request for Review by ·~1 aimant 

W~B.80-06805 
September 18, 1981 

Reviewed by Board Member~ Barnes and McCallister. 

The claimant seeks Board revie~ of Referee Daron 1 s order 
which found his. worsened con~ition not related to his industrial 
injury and which '.also !'.'uled claimant did not have good cause for 
requesting a. hearing moie. than 60 days_ after SAIF's de~ial of the 
aggravation claim. · · 

· Curiou~1i; claimant·'s brief on Board review 9nly challen~es 
the Ref~ree's good-cause conclusion; ev~n if ~e were to ·agree with: 
claimant's position on that i~sue~ the Referee's adverse decision 
on th~ ·merits of claimant's aggtavation clal~ woGld sti11 ~tand. 
In any event, on the merits we affirm and adopt the Refetee's · 
analysis and conclusion. 

We agree with the Referee's conclusion on the .good-cause 
issue, but ncit a11·of the Referee 1 s analysis. The chronology of 
events is as follows: 

claimant. 

Aptil 21, 1980: SAIF's denial lette~ mailed. 

·April .23, 1980: The denial letter is received by 

About June 15, 1980:. Claimant went to che office of an 
attorney, Mr. Spooner~ who was representing him on an unrelated· 
matter. Mr~ Spooner was out 9f the office. Claimant lef~ a copy 
of the denial letter with Mr. Spooner's receptionist .. 

. . July 3, 1980·: ·Claimant returned t6 Mr. Spooner's office 
~nd talked.with Mr. Spooner. tt was discovered that the 
receptionist ~ad placed the denial letter in the unrelate~ file 
and not called it to Mr. Spooner's attention. Mr. Spooner 
immedi~tely wrote SAIF requesting medical information. 

July 28, 198Q: Request for hearing filed more than 60 
9-ay~·- but .1-~ss than 180 ¢lays after SAIF's denial.. 

7here is much i:H.~O. in the bri('fs about wh0 w.::r::~ ncq.liq0nt: 
·Claimant in· not seeking leqa·l assistance sooner; or Mr.··sµooner's 
recepti~n~st in not calling the denial letter to his ·atte~tion; or 
Mr. Spooner in. nbt. filing a request for hearing sooner. We 
generally.agree with cl.aimant's theory· that the main culprit was 
Mr. Spooner' s receptionist, and we h·ave held that the .neg .l igence· 
of an attorney's ~mplo~ee can be good cause for· requesting a 
hearing more th~n-_60 days after a den_ial. Donna P. Kel.lev, WCB 
Case No. 79-077·01 (April 17, 1981). -

-246-

-·-
W..LEONARD BRADBURY. Cla mant WCB,80-06805
Gary Allen, Cla mant's Attorney September 18, 1981
SAIF Corp Legal, Defense Attorney
Request for Rev ew by Cla mant

Reviewed by Board Members Barnes and McCallister.

The claimant seeks Board review of Referee Daron's order
which found his. worsened condition not related to his industrial
injury and which also ruled claimant did not have good cause f.or
requesting a- hearing moire, than 60 days, after  AIF's denial of the
aggravation claim.

• Curiously, claimant's brief on Board review only challenges
the Referee’s- good-cause conclusion; even if we were to agree v/ith-
claimant's position on that issue; the Referee's adverse decision
on the merits of claimant's aggravation claim' would still stand.
In any event, on the merits we affirm and adopt the Referee's
analysis and conclusion.

We agree with the Referee's conclusion on the good-cause
issue, but not allof the Referee's analysis. The chronology of
events is as follows:

April 21, 1980:  AIF's denial letter mailed.

'April -23, 1980 : The denial letter is received by
claimant, ' •. •

About June 15, 1980:. Claimant went to che office of an
attorney, Mr.  pooner,, who was representing him on an unrelated
matter. Mr.  pooner was out of the office. Claimant left a copy
of the denial letter with Mr.  pooner's receptionist.

July 3, 1980': Claimant returned to Mr.  pooner's office
and talked.with Mr.  pooner. It was discovered that the
receptionist had placed the denial letter in the unrelated file 
and not called it to Mr.  pooner's attention. Mr.  pooner
immediately wrote  AIF requesting medical information.

July 28, 1980: Request for hearing filed more than 60
days' but .less than 180 days after  AIF's denial.

There is much ado in the briefs about who v;as neggont:
Claimant in not seeking legal assistance sooner; or Mr.' pooner's
receptionist in not calling the denial letter to his attention; or
Mr.  pooner in, not filing a request for hearing sooner. We
generally. agree with cl.aimant's theory that the main culprit was
Mr.  pooner's receptionist, and we have held that the ,negligence'
of an attorney's employee can be good cause for requestino a
hearing more than .60 days after a denial. Donna P. Kellev, WCB
Case No. 79-077-01 (April 17, 1981).

m

m
-246-
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~hat we find·missin~ here is a··causal -link_.betwe~n 
the attorney's ·employee Is negligence an<:l _the delayed request ·for . 
hearing. .As· cla i~a11t.1 s reply brief puts it:. "The only re~ so1; the 
_appeal·was not filed within 60 days was because the rece~t1on~st 
erred." ··we disagree. Once Mr. Spoo11er-becarne aware, _o~ .July 3~ 
1980, that claimant wanted representation and to·request a hearing 
on ~AIF's denial,.~r~ Spooner waited until July 28, 19~0 to _ 
request a- hearing. We fnfer from this series·qf events ~hat his 
employee's negligence was not th~ sole {or_ even the proximate) 
cause· of ,the tardy hearing request •. 

Claimant has f~iiea to show good cause. 

· ORDER 

.The Referee's order dated Januaiy 9~ 198l·is affirmed. 

RANDY L. BUCHANAN, Claimant 
Jerry Gastineau~ Claimant's• Attprney 
SAIF'Corp Legal, Defense Attorney 
Request for Review by SAIF 

WCB 80-08280 · 
September 18, 1981 

Reviewed by Board Members Barnes and Mccallister. 

The SAIF Corpqration seeks Boaid review of that portion 9~ 
Referee Mannix's·ord~r wh~ch.granted claimant 1 s atto~ney a iee of 
$900-payable by SAI~. ·.sAIF contends that claimant's attorney 1s · 

not.·entitled to any fee. Clainiant'.s attorney has filed no brief 
in defense of the Referee's-order.- ·we agree with SAIF and, there
fore, reyerse that portion 6f · the Ref!;?re·e I s order •. 

Claimant's claim for left elbow injury ·was initially accep-
_tea, processed and closed •. This present case arose when- claimant 
made'an aggravation ~lairn·which SAIF denied. ·The· central issue in 
cla~mant's request for hearing and at the hearing itself was whe
ther SAIF properly·denied the aggravation claim.· Th~ Referee sus-
tained SAIF's position.· · 

The Refer~e proc~eded to ord~r SAIF to confinue to provide 
ORS 656.245 medical ben~fits on claimant's origiryal accepted left 
elbow claim.' The·re -was no contention ot evidence tha·t claimant 
h~d clai~ed .245 be~efits that had been denied by SAIF, nor an~ 
statem1::nt anywhere in this record ·that any party w·as raisi.ng an 
·issue about ·continuing entitlement to .245 ben~fits._ On this 
record, ·w~ find ~h~.R~fer~e•s order· that SAIF continue to rirovlde 
medi6al serviceij for claimant's original accepted left elb~w ~on-

. dition was a· gratui·tous restatement of the obvio'us, unresponsive 
to any is~ue raised by any p~rty and, therefore, no proper basis· 
for an award of attorney fee~_pa~able by SAIF. 

ORDER 

The Referee 1 s order dated February 27, 1981 is modifi~d. 
That portion df ·t~e Referee's order which grant~d claimant's at

torney an attorney fee· of $900 payable ·by SAIF is r.eversed. Tr:e 
temai~der of the Referee 1 s order is ~ffir~ed. 

-247-

.However, what we find missing here is a-causal 1ink ,between
the attorney's employee's negligence and the delayed request for
hearing. .As' claimant.'s reply brief puts it:. "The only reason the 
.appeal was not filed within 60 days was because the reception-ist
erred." "We disagree. Once Mr.  pooner•became aware, on July 3,
1980, that claimant wanted representation and to request a hearing
on  AIF' denial, Mr.  pooner waited until July 28, 1980 to
request a hearing. We infer from this series of events that his 
employee's negligence was not the sole {or even the proximate)
cause-of the tardy hearing request. .

Claimant has failed to show good cause.
' ■ ORDER

■The Referee's order dated January 9, 1981 is affirmed.

RANDY L. BUCHANAN, Cla mant WCB 80-08280
Jerry Gast neau, Cla mant's'Attorney September 18, 1981
SAIF Corp Legal, Defense Attorney
Request for Rev ew by SAIF

Reviewed by Board Members Barnes and McCallister.

The  AIF Corpqra.tion seeks Board review of that portion pf
Referee Mannix's ' order which granted claimant's attorney a fee of
$900-payable by  AIF.  AIF contends that claimant's attorney is
not. entitled to any fee. Claimant'-s attorney has filed no brief
in defense of the Referee's order'We agree with  AIF and, there
fore, reverse that portion of the Referee's order.

Claimant's claim for left elbow injury was initially accep
ted, processed and closed. . This present case arose when claimant
made an aggravation claimwhich  AIF denied. The- central issue in
claimant's request for hearing and at the hearing itself was whe
ther  AIF properly denied the aggravation claim. The Referee sus
tained  AIF's position.

The Referee pr
OR 656.245 medical
elbow claim.' There
had claimed .245 be
statement anywhere
issue about 'continu
record, we find the
medical services fo
ditioh was a-gratui
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 AIF.

ORDER
The Referee's order dated February 27, 1981 is modified

That portion o'f the Referee's order which granted claimant's
torney an attorney fee of $900 payable by  AIF is reversed,
remainder of the Referee's order is affirmed.
. . . . . -247-
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CARTER,-Claimant 
Malagon & Yates, Claimant's Attorneys 
SAIF Corp Legal, Defense'Attorney 
Order of Remand to Evaluation Division 

WCB 78-04946 
S~ptember 18, 1981 

The Court of Appeals, havinq isgued its Opinion and Order on 
June 29, 1981, ·reversing-the d~cision of the Board and r.e~andi~g 
this ca~e for ·fOrther pr6ceedi~gs• 

The Board .now being 'in rece.ipt of the Court's Judgment and 
Mandate is~ued August- 24, 1981: 

IT rs·_ HERE~Y ORDERED that the orders heretofore entered by 
the Board in this matter are vacated and this ·claim is remanded-_to 
the Evaluation :Division of the Work~rs! Compensation Department 
f?r ·further proceedings·pursuant to ORS 656.268. 

BARBARA D!LL, Claimant 
Cash Perrine, Claimant's Attorney. 
John E;_ Snar-skis, Defense Attorney 
Request for Review by Employer/Carrier 

WCB 80-08714 
September 18, _1981 

Revie~ed by Board Me~bPrs Barpes and McCallister·. 

. rhe ~mployer/carrier ;e~ks Board review of Referee 
McCuilough's order which set aside its• de~ial o~ ~eimburseme~t for 
a ~ater bed claimant purchased. Employer/cairier contends the~e 
is no justified· need. we·agree· and tevcrse the Referee's orae~. 

Th~·eo~rd adopts the facts as st~ted in the Referee's order 
as our own. 

·. Doctors Seres and Kendrick~ could not identify specific 
b~n~fits· to the clairnarit ·or medically justify the: need for a water 
bed for claimant'~ back_ condition. Dr. Kendricks stated in a -
report dated Septe~ber 10, 1980: "Quiie frankly, I don't think it 

· is absolutely. necessary for her the r apeu.t ical ly ... "·. Dr •. Se res _ 
reported January 2, 1981 ~hat: "Obviously," there 1s no medical 
justifica~ion here, rn~rely personal opinions~.": 

. : . 

The-~or6hase ot any household furniture, including be~s, is 
reimbursable under the prbvisions 6f OAR 436-69-335 which prbvtdes: 

"Articles of household furniture such as heds,· 
·chairs, tubs are not ie{mbuisahle unless a 
need is clearly justified by report,· which 
establishes that the. 'nature of the injury or 
the process of recovery requires' (ORS 
656.245) that ·the item be furnished." 
(Emphasis added.) . 

. There is no report in th.e record that satisfies this req1.ii.reme;1t. 
- A prescription form wit-h the phras_e "qne water _bed" is not an 
adequate_r~port under the pfovisions of OA~ 436~69-335. See wavne 
M. EVenden, WCB Case No. 80-00700 (Order on Review, July 16, 
1981). Without such a teport~ the employer/insurer should not 
reimburse claimant for ~he--wit~r- bed. · 
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·-J.D. CARTER, Cla mant
Ma agon & Yates, Cla mant's Attorneys
SAIF Corp Legal, Defense Attorney
Order of Remand to Evaluat on D v s on

WCB 78-04946
September 18, 1981

The Court of Appeals, having issued its Opinion and Order on
June 29, 1981, reversingthe decision of the Board and remanding
this case for further' proceedings^ • .

■The Board now being in receipt', of the Court's Judament and 
Mandate issued August- 24, 1981:

IT I HEREBY ORDERED that the orders heretofore entered- by
the Board in this matter are vacated and this claim is remanded to
the Evaluation ;Division of the Workers-' Compensation Department
for further proceedings'pursuant to OR 656.268 .

BARBARA DILL, Cla mantCash Perr ne, Cla mant's Attorney,
John E.Snarsk s, Defense Attorney
Request for Rev ew by EmpToyer/Carr er

WCB 80-08714
September 18, 1981

Reviewed by Board Members Barnes and McCallister .

The employer/carrier seeks Board review of Referee
McCullough's order which set aside its-denial ob reimbursement for
a water bed claimant purchased. Employer/carrier contends there
is no justified need. We'agreeand reverse the Referee's order.

The Board adopts .the facts as stated in the Referee's order
as our own.'

'.Doctors ' eres and Kendrick's could not identify specific
benefits'to the claimant or- medically justify the' need for a water
bed for claimant's back, condition. Dr. Kendricks stated in a
report dated  eptember 10 , 1980 : ' "Quite frankly,. I don't think it
is absolutely, necessary for her therapeu.tically.
reported January 2, 1981 that: "Obviously, there
justification here, merely personal opinions."

I don't think
. " . Dr. . eres
is ho medical

The-purchase of any household furniture, including beds, is
reimbursable, under the .provisions of OAR 436-69-335 which provides

"Articles of household furniture-such as beds,-
.chairs, tubs are not reimbursable unless a '
need is clearly justified by report,' which
establishes that the.'nature of the injury or
the process of recovery requires' (QR •
656.245) that the item be furnished.".
(Emphasis added.), ,

There is no report in the record that satisfies this reouirement.
A prescription form with the phrase "one water bed" is not an
adequate . report under the provisions of OAR 436-69-335.  ee Wayne
M. Ev'enden,' WCB Case No. 80-00700 (Order on Reviev/, July 16,
1981).- Without such a'.report> the employer/insurer should not 
reimburse claimant f.or the--water. bed.

- '. . . . . . . . . -248-
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The Referee's or~er dated February 19, 1981 is r~versed. The 
, employer/carrier's· denial of reimbursement to claimant for a water 
bed is r6instated. · 

RAYMOND A. HALL, Claimant 
Merwin Lqgan, Claimant 1 s Attorney 
SAIF Corp Legal, Defense Attorney 
Order of Remand 

WCB 79-09045 -
~eptem~er 18, 1981 

By order dated July 17, 1~81, Referee Braverman dismissed 
cl~imant's req~est for.h~aring on the ·ground that he believed the 
issues raised were prop~rly only within the Board 1-s own motion 
jurisdiction. The Referee then referred this case. to, the· Board t6 
be considered as a request for own motion rel~ef. 

The Referee's analysis of the jurisdictional is~u~ was 
reasonable._ Unfortunately, it.was not legal .. Carter v. :SAIF, 52 
Or App ·1p27 (1981). This. case 1s remanded to _the _Referee for a 
hearing on th~ ~erits~ · 

IT IS SO ORDERED. 
ROBERT 0. HALLER, Claimant 
Timothy 0 1 Neill, Cla,mant's Attorn_ey 
Keith Skelton," Defense Attorney 
Request for Review by Employer 

WCB 79-00245 
September 18, _1981 

Reviewed··_by ·_soar:d Members Barnes and Mccallister.· 

The employer seeks Board review of Re·Feree P·eterson's order 
which -gianted cl~imant an increased a~~rd oF compensation for a 
total equal t6 96 6 for- 30% unscheduled disability for injury to 
his low back, an increase qver the 5% di·sability award of the 
Oeterminati6n Order. The employer contends the ~~feree's award is 
excessive~ 

C 1 a i ma· n t s u s t a i n e d a c o mp en s a b 1 e i n j u r y t o h i s 1 ow b a c k · o n 
March 29, 1~78. H~-received con~ervative treatmeht from Or •. 
Barnes and was advis~d not to return ·to his regular work as a· 
laborer. Claimant'~ work backgrou0d is ~enerally tn heav/ 
physical labor. The consensus of· the medical .opinion is that 
cl·aimant shoLlld not lift· over 25 pounds and sho0ld be rehab-
.i.l i tat e d for a · job not ·r·e au iring excessive l i ft in g , bending or 
stoo~ing. ·The evi~ence also_indi~ates that claimant's physical 
im~airment .is muscular and actually very minor in d~gree; clai~~ 
ant I s injury did not result in Bf"!Y surgery. We agree wi !..h· the · 
findings of the Referee but, based on those findings, reach a 
difFerent conclusion. Applying the standards in,OAR 436-65-600, 
et seq, we conclude the, claimant would be more properly cor.ipen- . 
sated with .an award equal to 64° for· 20% unschedLlled d~sability. 

ORDER 

The Referee 1 s order dated December 10, 1980 is modified. 
Claimant is hereby granted compe~sation equal io 64° for 20% 11n
scheduled disability for his low back injury. This award is in 

_lieu of that granted by the Referee and the Determination Order. 
The Referee 1 s order is affirmed in all other respects.' 
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ORDF'R
The Referee's order dated February 19, 1981 is reversed. The

employer/carrier' ' denial of reimbursement to claimant for a water
bed is reinstated.

RAYMOND A. HALL, Cla mant
Merw n Logan, Cla mant's Attorney
SAIF Corp Legal, Defense Attorney
Order of Remand

WCB 79-09045
September 18, 1981

By order dated July 17, 1981, Referee Braverman dismissed
claimant's request for.hearing on the ground that ho believed the
issues raised were properly only within the Board's own motion
jurisdiction. The Referee then referred this case- to- the-Board to
be considered as a request for own. motion relief. '

The Referee's analysis of the jurisdictional issue was
reasonable.. Unfortunately, it.was not legal., Ca r ter v. ; AIF, 52
Or App '1027 (1981). This'case is remanded to the .Referee for a
hearing on the merits.

IT I  O ORDERED.
ROBERT 0. HALLER, Cla mant
T mothy O'Ne ll, Cla mant's Attorney
Ke th Skelton, Defense Attorney
Request for Rev ew by Employer

WCB 79-00245
September 18, ,1981

Reviewed’,by .Board Members Barnes and McCallister.

The employer seeks Board review of Referee Peterson's order'
which -ofanted claimant an increased award of compensation for a
total equal to 96° for-30% unscheduled disability for injury to
his low back, an increase over the 5% disability award of the
Determination Order. The employer contends the Referee's, award is
excessive.

Claimant sustained a compensable injury to his low back' on,
March 29, 1978. He-received conservative treatment from Dr.
Barnes and was advised not to return 'to his regular work as a-
laborer. Claimant’s work background is generally in heavy'
physical labor. The consensus of- the medical -opinion is that 
claimant should not lift over 25 pounds and should be rehab
ilitated for ajob not requiring excessive lifting, bending or
stooping. The evidence also,indicates,that claimant's' physical
impairment is muscular and actually very minor in degree: claim
ant's. injury did not result in any surgery. We agree witfv the
findings of the Referee but, based on those findings, reach a
different conclusion. Applying the standards in.OAR 436-65-600,
et seq, we conclude the, claimant would be more properly compen
sated with an award equal to 64° for- 20% unscheduled disability.

ORDER ,

The Referee's order dated December 10, 1980 is modified.
Claimant is hereby granted compensation equal to 64° for 20% un
scheduled disability for his low back injury. This award is in
lieu of that granted by the Referee and the Determination Order. 
The Referee's order is affirmed in all other respects.
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F .• HAMMOND, JR.-~ Claimant 
·Dale-A. Rader,. Claimant's Attorney 
SAIF Cor.p Legal, Defense Attorney_ 
Request for Review· by Claimant 

WCB 79-7799 
Se~ternber 18, 1981 

Re.viewed by Board _Members _Mccallister and Lewis. 

Claimant- seeks. Board review of Referee tkCullough' s ._ 

order which affirmed the SAIF 1 s denial of -August 23, 1979 
·which denied responsibility for a thoracic kyphosis 

coridition and also he affirmed the D~terrninati6n Order of 

. September 21, 1~79. Claiflant appealed .the.Referee's or~er 

but did not· submit a brief or state the issues~ We assu..-ne 
all issues·bet6re the Referee are properly;before this 

·Board. 

The Board affirms and adopts the order of the Referee. 

ORDER 

The Referee 1 s order dated Novenber 5, 1980 1s affirmed. 

FREDERICK E. MERIDETH, Claimant 
·David Hittle, Claima~t•s Attorney 
SAIF Corp Legal, Deferise Attorney 
Order D_enyi ng· Remand. · 

WCB 81-00781 
Septemb~r 18, 1981 

Claimant ·has moved to remand to the Referee for the following 
reason: 

11 there were many do'cUments produced and introcucec in 
,evidence at the hearing from SAIF ·cotpotation's 
re.cords. Claim_ant was ,totally ignorant· of the existeri'ce 
of these documents o·r of SAI~•s intention to rely upon 
them .. until they were intr_oduced in evidence. Those 
docu~ents changed the complexion of the case entirely · 
and, therefor~, it is only proper that the claimant be 
.allowed ari opportunity to rebut that information." 

The moti.on is .denied· for the followinq re~sons: · (1) The 

transcript reflt~ts that when the "many documents·prbduced and 
introduced in evidence at the hearing from the SAIF Corp~ration!s 
records" were offered into evidence, claimant 1 s attorney had ''._no 

objection; 11 {2) if claimant was surpri.sed by- any evidence offered 
at ·the hearing, his~proper remedy was to then dbject to its 
admission. and/or ask that the record be kept open for submission 
of iebuttal evidence; (3) it ii not a prop~r re~edy to await the 
Referee•s decision, ·request Board revi~w, ·and then for the·first 
time raise the claim of surprise at the hearing. The materi.al · 
submitted with claimant's motion will not be considered at t_he 
time of Board review. 

IT· IS SO. ORDERED. 
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ROSERT F-. HAMMOND, JR., Cla mant
Dale A. Rader,. Cla mant's Attorney
SAIF Corp Legal, Defense Attorney
Request for Rev ew by Cla mant

WCB 79-7799September 18, 1981

Reviewed by Board.Members .McCallister and Lewis,

Claimant seeks , Board review of Referee McCullough’s ,
-order which affirmed the  AIF's denial of -August 23, 1979 
which denied responsibility for a thoracic kyphosis
condition and also he affirmed the Determination Order of
 eptember 21, 1979.' Claimant appealed the .Referee ' s order
but did not- submit a brief or state the issues. We assume
all issues'before the Referee are properly-before this
Board.

The Board affirms and adopts, the order of the Referee.

■ . ORDER . ■

The Referee’s order dated November 5, 1980 is affirmed

FREDERICK E. MERIDETH, Cla mantDav d H ttle, Cla mant's Attorney
SAIF Corp Legal, Defense Attorney
Order Deny ng Remand

WCB 81-00781
September 18, 1981

Claimant has moved to remand' to the Referee for the following
reason: . ' . '

" there were many documents produced and introduced in
.evidence at the hearing from  AIF 'Corporation.'s
records. Claimant•was ‘totally ignorant of the existence
of these documents or of  AIF’s intention to rely upon
them,until they, were introduced in evidence. Those
documents changed the complexion of the case entirely
and, therefore, it is only .proper that the claimant be
.allowed an opportunity to rebut that information."

The motion is denied; for the following reasons; (1) The
transcript reflects that when the "many documents ' produced and
introduced in evidence at the hearing from the  AIF Corporation!s
records" were offered into evidence, claimant’s attorney had ".no
objedtion;" '(,2) if claimant was surpri.sed by any evidence offered
at the hearing, his''proper remedy was to then object to its
admission, and/or ask that the record' be kept open for submission
of rebuttal evidence; (3) it is not a proper, remedy to await the
Referee's decision, request Board review,'and then for the first
time raise the claim of surprise at the hearing. The material'.
submitted with, claimant ' s motion will not be considered at the
time.of Board review.

IT I  O. ORDERED.
-250-
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.Claimant 
Jerome B1schoff, Claimant's Attorney 
R. Ray Heysell, Defense Attorney· 
Request for Revi~w by Claimant 

WCB 80-04693 
September 18, .1981 

·Reviewed by Board Members McCallister and .Lewis. 

The claimant se~ks Board ieview of Referee McCullough's order 
which affirmed Ind4strial Indemnity's denial of -clairnant'.s claim 
for a giant tell tumor of the tendon sheath 6f the left hand. 

The Board affirms and adopts the order of the Referee. 

ORDER 

The Referee's order dated March 19, 1981 is affirmed. 

DAVID l. REED, Claimant. 
Rolf Olson, Claimant's Attorney 
Don Howe,:oefense Attorney 
Order on Review 

WCB 79-09063 
September 18, 1981 

Reviewed by Board Members Barnes.and Lewis. 

The Special Compensation Division of the Department of 
Justice seeks Board review of Refer~e Mannix's order whic11 se~ 
aside its denjal 6f claimant's claim _that arose while he was an 
inmate at the Oregon Sta~e Penitentiary ~nd awarded claimant's 
attorney an attorney fee. The issue is timety filing of the claim. 

W~ r~cently cqnfront~d tha sa~e issu~ on substantially the 
same f~cts in Willie E. Williams~ wcs·case No. 80-00341-if (Or~er 
on Review, August r3, 1981). Our analysis in ~illiams 1s here 
applicabl~ and controlling: 

_ttThe Department of Justice argues that 
this cl~im is barred by the provisions·of ORS 
Chapter 655, specifically_ ORS 655.520(3};• 
which ·now require the filinq of a written 
claim with the Depar-tment of Justice wi"thin 90 
days after the injury. The Department fails 
~o note thaB ORS 656.520(3} was amended in 
1979. · ·The earlier· version in effect at the 
time of cl~imani's injury required only that 
the claim be filed with the State Accident 
Insur a nee Fund rather than the o·epa r tmen t of 
Ju~tice is provided by the 1979 amendment. 
That amendment does not apply to injuries 
which occurred prior to its July~, 1979 
effective da~e. Service of that notice upon 
an employer is effective service upon the 
insurer since the employer -has a statutorv 
du.ty to pr·ornptly · forwara all claims to th~ 
insurer. The Board concludes that timely 
notice was given by dlairnant in ·this case. 
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WCB 80-04693
September 18, .1981

MARILYN,NICHOLS, Cla mant
Jerome B schoff, Cla mant's Attorney
R. Ray Heysell, Defense Attorney
Request for Rev ew by Cla mant

■Reviewed by Board Members McCallister and .Lewis.

The claimant seeks Board review of Referee McCullough's order
which affirmed Industrial Indemnity's denial of claimants claim
for a giant cell tumor of the tendon sheath of the left hand.

The Board affirms and adopts the order of the Referee,

ORDER

The Referee's order dated March 19, 1981 is affirmed.

DAVID L. REED, Cla mant.
Rolf Olson, Cla mant's Attorney
Don Howe,’Defense Attorney
Order on Rev ew

WCB 79-09063September 18, 1981

#

Reviewed by Board Members Barnes,and Lewis.

The  pecial Compensation Division of the Department of
Justice seeks Board review of Referee Mannix's order whicli set 
aside its den.ial of claimant's claim,that arose while he was an
inmate at the Oregon  tate Penitentiary and awarded claimant's
attorney an attorney fee. The issue is timely filing of the claim

We recently confronted the. same issue on substantially the
same facts in Willie E. Williams> WCB'Case No. 80-00341-TF (Order 
on Review, August 13, 1981). Our analysis in Williams is here
applicable and ,controlling:

."The Department of Justice argues that 
this claim is barred by the provisions'of OR 
Chapter 655,. specifically, OR 6 55.520(3),-
which now require the filing of a written
claim with the Department of Justice within 90
days after the injury. The Department fails 
to note that OR 656.520(3) was amended in
1979.' The earlier version in effect at the
time of claimant's injury reauired only that 
the claim be filed with the  tate Accident
.Insurance Fund rather than the Department of
Justice as provided by the 1979 amendment.
That amendment does not apply to injuries
which occurred prior to its J.uly 1, 1979-
.eff.ective date.  ervice of that notice upon 
an employer is effective service upon the
insurer since the employer -has a statutory
duty to promptly•forward all claims to the
insurer. The Board concludes that timely
notice was given by claimant in this case.
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Board has con~iderable doubt about 
whether the Referee was correct in awarding 
attorney fees. to claimant's-attorney in this 
ORS Chapter 65~ proceeding in which all 
payments come from the tax-supported general 

· fund rather than a private insurance fuhd. 
Howe~er, the Department of Justice has not 
~aised that issue so we will not disturb the 
Referee's award. Our doubts are serious 
~no~gh to lead us to the conclusion not to 
a~ard any additional attorney fee on Board 
review absent supplemental hriefs -from the 
parties which shall be filed within 20 days of 
the date of this order. 11 

ORDER 

The Referee's order dated· February 27, 1981 is affirmed. 

GERALDINE I. REINECCIUS, Claimant 
Michael Shinn, Claimant 1 s Attorney 
Leslie MacKenzie, Defense Attorney 
Request for Review by Claimant 

. ' ' 

WCB 79-10367 
September 18, 1981 

Reviewed by Board Members McCallister and Lewis. 

·The claimant· seeks: Board review of Referee Pferdner's order 
which granted claimant an a~ard of 20% loss of the right a~m. 
Claimant contends ~he. is entitled to a gre~ter award and also is 
entitled to an unscheduled right shoulder disability award. 

The Board affirms and adopts the order of the Referee. 

ORDER 

The Referee's order dated January 27, 1981 is affirmed . 
• '\ •· • -• r " 

GEORGE L. RILEY, Claimant 
Robert Udziela, Claimant 1 s Attorney 
Keith Skelton, Defense Attorney 
Reqµest for Review by Claimant 

WCB 80-06988 
September 18, 1981 

Reviewed by Board Members Barnes and Mccallister. 

The claimant seeks Board review of Referee Danner's order 
which affirmed the employer/carrier's denial of an aggravation 
claim. Claimarit contends his compensable neck condition has 
worsened. We affirm the Referee's order. 

Claimant was found to have an 85% neck disability in our 
prior order, George Riley, WCB Case No. 76-04604 (September 12, 
1979), which was affirmed by the Court of Appeals July 7, 1980 
without opinion .. Claimant filed an aggravation claim contending 
his condition had worsened. 
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"The Board has considerable
whether the Referee was correct
attorney fees, to claimant's atto
OR Chapter 655 proceeding in wh
payments come from the tax-suppo
fund rather than a private insur 
However, the Department of Justi
raised that issue so we will not 
Referee's award. Our doubts are
enough to lead us to the conclus
award any additional attorney fe
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the date of this order."

doubt about
in awarding
rney in this 
ich all
rted general
ance fund,
ce has not 
disturb the 
serious

ion not to
e on Board
s 'from the 
hin 20 days of

ORDER

The Referee's order dated'February 27, 1981 is affirmed

GERALDINE I. REINECCIUS, Cla mant
M chael Sh nn, Cla mant's Attorney
Lesl e MacKenz e, Defense Attorney
Request for Rev ew by Cla mant

WCB 79-10367
September 18, 1981

Reviewed by Board Members McCallister and Lewis.

The claimant seeks Board review of Referee Pferdner's order
which granted claimant an award of 20% loss of the right arm.
Claimant contends she- is entitled to a greater award and also is
entitled to an unscheduled right shoulder disability award.

The Board affirms and adopts the order of the Referee.

ORDER

The Referee's order dated January 27, 1981 is affirmed.

GEORGE L. RILEY, Cla mant
Robert Udz ela, Cla mant's Attorney
Ke th Skelton, Defense Attorney
Request for Rev ew by Cla mant

WCB 80-06988
September 18, 1981

Reviewed by Board Members Barnes and McCallister.

The claimant seeks Board review of Referee Danner's order
which affirmed the employer/carrier's denial of an aggravation
claim. Claimant contends his compensable neck condition has
worsened. We affirm the Referee's order.

Claimant was found to have an 85% neck disability in our 
prior order, George Riley, WCB Case No. 76-04604 ( eptember■12,
1979), which was affirmed by the Court of Appeals July 7, 1980 
without opinion. .Claimant filed an aggravation claim contending
his condition had worsened.
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1 s physician, Dr. Willian\s, expressed the .opi:1ion 
that claimant's neck condition is now worse but repeatea only 
claimant's subjective story of worsening. Dr .. Campagna, a 
cons~lting physician who .has seen claimant since August 1974, 
found no w·orsening. Rather, Dr. Carnpagna's reports actually show 
objective improv·ernent in neck motions: 

November 8, 1979 Report: 

July 31, 1980 Report: 

Flexion 
50% 

80% 

Extension 
50% 

50% 

Lateral 
Rotatio:1 

5% 

50% 

(% of normal motion) 

Dr. Williams noted on April 28, 1980 that claimant's neck was 
supple and had full range of motion. The Board finds Dr. 
Williams' subjective observations incongruent wi.th his objective 
findings. We find that objective evidence indicates that 
claimant's neck condition has not worsened. 

ORDER 

The Referee 1 s order dated November 25, 1980 1s affirm~d. 

JILL SCHECKELLS, C1aimant 
Charles .H. Seagraves, Jr., Claimant's Attorney 
R. Ray Heysell, Defense Attorney 
~equest for Review by Employer/Carrier 

WCB 80-3638 
September 18, 1981 

Reviewed by Board Members Barnes and Mccallister. 

The eDployer/carrier seeks Board review of Referee 
!Iannix' s order which found pre sent f!Jed ical services for 
claimant's low back related to her Novemb~r 9, 1971 injury. 
The employer/carrier contends there is no causal connection. 

The Board affirms and adopts the order of the Referee. 

ORDER 

The Referee's order dated February 20, ·1981 is affirmed. 
Claimant's attorney is granted the sum of $200 as a reasona·ble 
attorney fee for services rendered in connection with this 
Board review, payabl~ by the SAIF Corporation. 
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Claimant’s physician, Dr. Williams, expressed theopinion
that claimant's neck condition is now worse but repeated only
claimant's subjective story of worsening. 'Dr. Campagna, a'
consulting physician who .has seen claimant since August' 1974, 
found no worsening. Rather, Dr. Campagna's reports actually show
objective improvement in neck motions:

November 8, 1979 Report:

July 31, 1980 Report:

Flexion
50%

Extension
• 50%

Lateral
Rotation

5%

. 80% , 50% 50%

(% of normal motion)

Dr. Williams noted on April 28, 1980 that claimant's neck was
supple and had full range of motion. .The Board finds Dr.
Williams' subjective observations incongruent wi-th his objective
findings. We find that objective evidence indicates that 
claimant's neck condition has not worsened.

ORDER

The Referee's order dated November 25, 1980 is affirmed.

JILL SCHECKELLS, Cla mant WCB 80-3638Charles ,H. Seagraves, Jr., Cla mant's Attorney September 18, 1981
R. Ray Heysell, Defense AttorneyRequest for Rev ew by Employer/Carr er

Reviewed by Board Members Barnes and McCallister.

The employer/carrier seeks Board reviev; of Referee
Mannix's order which found present medical services for
claimant's.low back related to her November 9, 1971 injury.
The employer/carrier contends there is no causal connection.

The Board affirms and adopts the order of the Referee.

ORDER ■
The Referee's order dated February 20, 1981 is affirmed.

Claimant's attorney is granted the sum of $200 as a reasonable
attorney fee for services rendered in connection with this
Board review, payable by the  AIF Corporation.
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KEVIN J. SCHMIDT, Claimant 
David Hytowitz, Claimant's. Attorney 
John Klar, Defense Attorney 
Request for Review by Employer 

WCB 80-04284· 
September 18, .1Q81 

Revie~ed by Board Me~bers Barnes ~nd Lewis. 

The employer seeks Board review 0£ Referee Knapp's order 
which remanded claimant's claim to it for acceptan6e and payment 
of co~pensation. The employer contends claimant 1 s work activity 
did not pathologically worsen his pre-existing left shoulder 
cond_itiori and, therefore, under the rationale of Weller ·v. Union 
Carbide, 288 Or 27 (1979), it is not compensable. 

The Board affirms and adopts the order of the Referee. 

ORDER 

The· Referee's order dated February 3, 1981 is affirmed. 

Claimant's attorney is ·granted $550 for his services at this 
Board review, payable·by the employer/carrier. 

DENNISE. SCHMITT. Claimant 
Allen Murphy, Jr., Claimant 1 s Attorney 
Scott Kelley, Defense Attorney 
Request for Review by Employer 

. . . . 

\~CB 80-098.13 
September 18, 1981 

Reviewed by Board Members Barnes and Mccallister. 

The employer seeks Board review of Referee Gemmell's order 
which a~arded claimant 25% unscheduled permanent partial 
disability for cla{~~nt's occupational disease. ~he employer 
contends the award is ~xces~ive. 

The Board affirms and adopts the order of the Referee. 

ORDER 

The Referee'i brder dated March ]8, 1981 is affirrnerl. The 
claimant's attorney is awarded $200 for his services at this Board 
review, payable.by the employer/carrier. 

THOMAS J. THOMPSON, Claimant 
Cromwel 1 & Hess, ·c1 aimant I s A,ttorneys 
SAIF Corp Legal. Defense Attorney 
Request for Review by Claimant 

WCB 80-7289 
September 18, 1981 

·Rev.fewed by Boar·d ·Members ·Mccallister. and Lewis. 

The claimant seeks Board review of Referee Daron's 
order which denied claimant compensation benefits for 
accidental injury or an occupational disea~~-

0 RD E R 

The Referee's order dated·April 8, 1981 is affirmed. 
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KEVIN J. SCHMIDT, Cla mant
Dav d Hytow tz, Cla mant's. Attorney
John Klor, Defense Attorney
Request for Rev ew by Employer

WCB 80-04284
September 18, .1981

Reviewed by Board Members Barnes and Lewis.

The employer seeks Board review of Referee Knapp’s order
which remanded claimant's claim to it for acceptance and payment
of compensation. The employer contends claimant's wo.rk activity
did not pathologically worsen his pre-existing left shoulder
condition and, therefore, under the rationale of Weller v. Union
Carbide, 288 Or 27 (1979), it is not compensable.

The Board affirms and adopts the order of the Referee.

ORDER

The'Referee's order dated February 3, 1981 is affirmed.

Claimant's attorney is granted $550 for his services at this
Board review, payableby the employer/carrier.

DENNIS E. SCHMITT. Cla mant
Allen Murphy, Jr., Cla mant's Attorney
Scott Kelley, Defense Attorney
Request for Rev ew by Employer

WCB 80-098,13
September 18, 1981

Reviewed by Board Members Barnes and McCallister.

The employer seeks Board review of Referee Gemmell's order
which awarded claimant 25% unscheduled permanent partial
disability, for claimant's occupational disease. The employer
contends the award is excessive.

The Board affirms and adopts the order of the Referee.

ORDER
The Referee's order dated March 18, 1981 is affirmed. The

claimant's attorney is awarded $200 for his services at this Board
review, payable by the employer/carrier.

THOMAS J. THOMPSON, Cla mant
Cromwell & Hess, Cla mant's Attorneys
SAIF Corp Legal, Defense AttorneyRequest for Rev ew by Cla mant

WCB 80-7289
September 18, 1981

Reviewed by Board Members McCallister. and Lev/is.

The claimant seeks Board review of Referee Daron's
order which denied claimant compensation benefits for
accidental injury or an occupational disease.

ORDER'

The Referee's order dated-April 8, 1981 is affirmed.
-254-
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L. WILSON~ -'Claimant 
Garry Kahn, Claimant 1s Attorney 
Paul ·Roess, Defense Attorney 
Reque~t for Review by Employer 

WCB 80-06609 
$eptember· 18, 1981 . 

: Reyiewed -~y BiJ'ard· Members· Barnes. and Mccallister.·. 

~~e em~l·oyer seeks Board· revie~ of Referee J~hnson•s·orde~ 
which granted claimant an award of 19.2° for 10% loss o.f his.left 
and-his:right arms ~nd a~ iward of· 32.0 · for 10%· uMscheduled left · 
shouldei disability. The employer contends that claimant is not 
entitled to any arm a_ward at al_l but only entitled- to the 5% loss 
of the left arid _right· fore-arm·s· as· granted by t_he oeterminatiori 

.Qrder and not entitl~d to any unscheduled disability. 

. Claimant had been· pullin,g on· the ··greenchain for three days 
. for this_ employer when he. developed symptoms. of, numbne_ss in h~:, 
hands ~~d arms. He subsequently u~derwent bilateral carpal tunnel 
release.surgeries. on_·.Ma_rch l6t 1978 or. Nathan.performed a ·re-
exploration·of th~:'r.ight .carpal c:anal. and .. in May 1978-report.ed 
that he.felt there .was fa·r more than an .. organic problem and that . 
ther.e· was a psycho! ogic al componen_t. or. Na than rated impa,t rment 

·a~ minimal or 2-1/2% .both extremities baied sol·~ly on subjective 
comp~a-ints. . · · · - · · · · · 

. Th? claim was initially closed 6y a.Determination Order of 
July 3, 1978 which gianted an award of 5% loss of ~he left ·foiearm 
and• the right r'orea fm. · · 

rn· Novembe~ ,1978.Dr. Misko felt that testjng indic~ted a 
bilateral t hp rac ic out let 'syndrome · and on· November 7 t 197 8 c 1 aim
ant ·underwent· arteriograms. ·. on oecem~er l t 1978 or. M1sko did· 
ex~loration surgery of· the. br~chial plexus and resection of the 
first·rib on:the left. Ne·rve cbn � uction studi.es perfor~ed in 
February )_979 and electrplJlyograph·y · of- March 28, 197-8 were a·ll · 
within normal .limits. · 

. ·_on August 1, 1979 or. Misko fe~t claimant ,as preclude~ from 
repeti~iv·~ lifting,_.throwing ·or w,;dk invo~vi~g heavy use of the 
arms. on February·1st 1980 :or. Parsons· reporte~·there was no · 
neurological· abnormalities a~d subsequently circµlatory problems 

·were ruled out. · -·· ,·· · , - . 

A secon_d Determination Order of June 18,·- _1980 grarfrpd claim-. 
ant cornp~nsatio~ ·f6r temporaiy tot~l ~i~ability only. Qn Augu~t 
12t 1980 or~· P~rson~ release~ claimant for any_type of emplbyme~t. 

As n~ted by the abo~~ ripor~s, the ~bj·ective 
are mi-nimal at-. best. :rhe loss of use or function 
forearms_ was ·adequately compen·sated ·by the awards 
Oete rmi_na t ion order.. · · 

.-255-

med i_c a 1. find _i n_g s 
of claimant•s 
aranted lJy tne ... .. ' . 

9
GREGORY L. WILSON, Cla mant
Garry Kahn, Cla mant's Attorney
Paul Roess, Defense Attorney
Request for Rev ew by Employer

WCB 80-06609
September 18, 1981

• Reviewed by Board Members Barnes, and McCal 1 ister .

The employer seeks Board review of Referee Johnson■s'orde:
which grant.ed claimant an award of 19.2° for 10% loss of. his.left
and his right arms and an award of 32°'for 10% unscheduled left
shoulder disability. The employer contends that claimant is nor
entitled to any arm award at al.l but only entitlea. to the 5% loss
of the left and right forearms as' granted by the Determination
Order and not entitled to any unscheduled disability.

Claimant had been pulling on'the greenchain for three days
.for this employer when he, developed symptoms, of. numbness in his
hands and arms. He subsequently underwent bilateral carpal tunnel
release.surgeries. On March 16, 1978 Dr. Nathan performed a re
exploration, of the' r.ight .carpal canal and. in May 1978 reported
that he. felt there .was far more than an..organic problem and that
there was a psychological component. Dr. Nathan rated impairment
as minimal or 2 1/2% .both extremities based solely on subjective
complaints.

The claim was initially closed by a,Determination order of
July 3, 1978 which granted an award of 5% loss of the left forearm
and the right forearm.

In' November .1978.Dr. Misko f'elt that testing indioated a
bilateral thoracic outlet syndrome and on November 7, 1978 claim
ant underwent arteriograms. '• On December 1, 1978 Dr. Misko did
exploration surgery of’ the. brachial plexus and resection of the
first'rib on '.the left. Nerve conouction studies performed in
February 1.979 and electromyography of March 28, 1978 were all'
within normal .limits. . •

on August 1, 1979 Dr. Misko felt claimant was precluded from
repetitive lifting,_ .throwing or work involving heavy use of the
arms. On February ’15, 1980 Dr, Parsons' reported there was no
neurological abnormalities, and subsequently circ.ulatory problems
‘were ruled out.

A second Determination Order of June 18,' 1980 grahced claim
ant compensation for temporary total disability only. pn August
12, 1980 Dr. Parsons released claimant for any type of employment.

As noted by the above reports, the objective medical, findings
are minimal at.best. The loss of use or function of claimant's
forearms was adequately compensated by the awards granted by tne
Determination order,. • “
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find there ~s absolutely no justification in this record 
for_an award to the unscheduled area. Not.only is there no:medi
cal confirmation of impairment to the left shoulder, there is also 
no proof of any left shoulder restrictiqns which would affect 
claimant's wage earning capacity. we conclude claimant is nQt 
entitled to a~y.unscheduled award.· 

ORDER 

The Referee's order dated February 27, 1981 is reversed. 
-- ·-. 

~ILLIAN K. WINDERS~ Claimant 
Rolf Olson, Claimant 1 s Attorney 
SAIF Corp Legal, Defense Attorney 
Request for Review by SAIF· 

Reviewed by the Board . en ··bane. -

WCB 79-10576 
S~pte~ber 18, 1981 

The SAIF Corporation se~ks Board review of Referee McSwain 1 s 
order approving as compensable, as accidental injury, claimant's 
respiratory infection arising on or about October 10, 1979 from 
conditions at her place of employment. Claimant crois-appeals · 
t'hat -por-tion of the order which denied cqmpensability of the 
allergic symptoms. SAIF argues that the Referee err.ea in finding 
the sinusitis and bronchitis to be accidental.injuries iathei than 
disease ... Claimant contends that ·-the worsening of her pre- · 
existing, ~lthough previouily undiagnosed, fallergic·c~ndition and 
related symptoms ~hould also be compensabie. · 

Claimant worked in an office for the State of Oregon where 
she was exposed t~ cold air coming out of a forced-~ir vent 
1ocated only a few feet from her desk •. A dir~ctive to conserve 
~nergy by maintainihg, office temperatures at 68° res~lted in 
uneven heat flow ~ith air sometimes coming out of the venc which 
was· colder than the amb.ient air· in· the· room. The f.ilters in the 
ventilation system are changed once a year. Removal of the vent 
cover one year after claimantis difficulties re~ealed a great 
amount of soot and dust·inside the system~ During the four years . 
she had worked there, claimant had not witnessed anyone ever 
temoving- the vent cover_ before~ 

Claimant first exhibited symptoms of a cold which would not 
go away. After two weeks, she consulted her docto·r. Her 
condition eventually develo~~d into sinusitis and bronchitis. 
Claimant's treating physician, who had· treated her for other 
problems for' several ye,irs, had treated he,r only once before for a 
respiratory infection. After testing, it was determined'that 
claimant is allergic to a number of things, -including· common house 
dust, mold, feather pillows, MRV (a bacteria th~t peop~e have ii). 
within their systems)., grain ~ust, fusarium, hormodendrum and 
mucorracemoses. 

-256-

We find th ere i s absol utely no ju stif:Lcation in thi s r ecordfor ana ward to the unsched uled area. Not only is there no -■ medi-cal conf irma tio n of impairm ent to the left shoulder, the re is also
no proof of any left should er restrict ions which wou Id, a f fe ctcla imant 's wage earn ing cap acity. We cone!Lude claim ant i s notent itled to any unsc heduled award.

ORDER
The Referee's order dated February 27, 1981 is reversed.

LILLIAN K. WINDERS, Cla mant WCB 79-10576
Rolf Olson, Cla mant's Attorney September 18, 1981
SAIF Corp Legal, Defense Attorney
Request for Rev ew by SAIF

Reviewed by the Board en banc.

The  AIF Corporation seeks Board review of Referee Mc wain's
order approving as compensable, as accidental injury, claimant's
respiratory infection arising on or about October 10, 1979 from
conditions at her place of employment. Claimant cross-appeals
that portion of the order which denied compensability of the
allergic symptoms.  AIF argues that the Referee erred in finding
the sinusitis and bronchitis to be accidental injuries rather than
disease. Claimant contends that the worsening of her pre
existing, although previously undiagnosed, allergic condition and 
related symptoms should also be compensable.

Claimant worked in an office for the  tate of
she was exposed to cold air coming out of a forced
located only a few feet from her desk. A directiv
energy by maintaining, office temperatures at 68° r
uneven heat flow with air sometimes coming out of
was- colder than the ambient air in the room. The
ventilation system are changed once a year. Remov
cover one year after claimant's difficulties revea
amount of soot and dust inside the system. During
she had worked there, claimant had not witnessed a
removing- the vent cover before.

Oregon where
-air vent
e to conserve
esulted in.
the venc which
filters in the 
al of the vent
led a great
the four years

nyone ever

Claimant first exhibited symptoms of a cold which would not
go away. After two weeks, she consulted her doctor. Her 
condition eventually developed into sinusitis and bronchitis.
Claimant's treating physician, who had treated her for other
problems for' several years, had treated her only once before for a
respiratory infection. After testing, it was determined that
claimant is allergic to a number of things, -including common house
dust, mold, feather pillows, MRV (a bacteria that people have
within their systems)., grain dust, fusarium, hormodendrum and 
mucorracemoses.

m
-256-
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The Referee concluded that claimant•~ infectio~are compen
sable if the relatiohship of the work environment to th~ infec
tiqns is on~ of material causatio~. We disagree. The proper test 
is whether claimant 1 s condition was caused by exposure to which 
claimant wai n~t ordinarily subjecte~ other thah during a ~eriod 
of _regular actual ehlployment. Jamt~S v. SAIF, 290 Or 3·43 (1980): 
Thompson v. SAIF, ~f Or App .395 {1~81); 

The Referee reasoned that claimant's 6ondition was the result 
of an accidental injury· rath~r than ·an occupational disease be-
e a u s e i t ca rn e on r a pi d 1 y , not g r ad u a 11 y , and ·be ca u s e i t w a s · no t 
necessarily to be expected among the workers in clairnant'i occu~ 
pation. He_ ~oncluded that the air vent at work caused an onset of 
allergic symptoms, leaving claimant more susceptible to infection 
and that the infection was, ~herefore, compensable as an acci-
dental injury. - · 

We find basic fla~s in the Referee's reasoning. Claimant 
· testi~ied ~hat her symptoms came on gradually, and .she coµld 6nly 
guess th~t the problems with the vent began a month earlier. In 
view·of her testimony and the uncertainty as to the length of time 
she was exposed to the cold air from the heating vent before be
coming ill, it is clear that she did not become suddenly ill.· 

There is a material distinction between a claim for an "acci
dental injury" and one for "occupational disease. 11 Statutory 
limitation~- are imposed upon ~ccupational diseases, defin~d at ORS 

_6 5 6. 8 0 2 ( 1) (a) as: 

"Any disease or infection which arises put of 
and in the scope of the employment; and to 
which an empl6ye ·is not ordinarily subjected 
ot exposed other than during a period of 
regular actual employment therein." (Emphasis 
added.) 

Cl~ima~t•s treating phisician, Dr. Thomas J. Sims, testified 
that in terms of~ reasonable medicai probabili~y he believed the 
precipiiating cauie of claimant's sinusitis and bronchitis to be 
the close proximity of th~ he~t vent at work. He stated that the 
most c6mmon cause for sinusitis pr bronchitis is pneum6coccus or 
streptoc6cc~s, and.that he diagnoied claimilnt's respiratory in
fection as a bacterial infection because she was febrile and 
responded to medication including antibiotics.- He believed that 
som~thini a~ work :iricreased her allergic rea~~ion and thereby made 
her mor~ .susce~tible to infection. That·opinion was· based ·on th~ 
ab~en6e of sy~ptom~ at-home, oth~r than headac~es which could be 
caused. by something other than allergies. ·ttis opinion·becomes .· 
less convincing when· we consid~~ claimant. 1 s testi~qny th~t she 
continues .t6 take allergy medications even now to k~ep from 
_getting what she calls sinus-headaches at horn~. 

-.257-

The Referee concluded that claimant 's' infectiorP are compen*
sable if-the relatiohship of the work environment to the infec
tions is one' of material causation. We disagree. The proper test
is whether claimant's condition was caused by exposure to which' 
claimant was not ordinarily subjected other than during a period
of regular actual employment, James' v.  AIF, 290 Or 343 (1980);
Thompson v,  AIF, 51 Or App .395 {1981).

The Referee reasoned that claimant's condition was the result
of an accidental injury rather than an occupational disease be
cause it came on rapidly, notgradually, and because it was-not
necessarily to be expected among the workers in claimant's occu
pation. He concluded that the air vent at work caused an onset of
allergic symptoms,- leaving claimant more susceptible to infection
and that the infection was, therefore, compensable as an acci
dental injury.

We find basic flaws in the Referee's reasoning. Claimant
testified that'her symptoms came on gradually, and .she could only
guess that the-problems v;ith the vent began a month earlier. In
view'of her testimony and the uncertainty as to the length of time 
she was exposed to the cold air from the lieating vent before be
coming ill, it is clear that she did not become suddenly ill.

m
There is a material distinction between a claim, for an "acci

dental injury" and one for "occupational disease."  tatutory
limitations' are imposed upon occupational diseases, defined at OR 
,656.802 (1) (a) as:

m

"Any disease
and in th

or infection which arises .out
scope of the employment, and to

of

which an employe is not ordinarily subjected,
or exposed other than during a period of
regular actual employment therein." (Emphasis
added.)

Claimant’s treating physician. Dr. Thomas J.  ims, testified
that in terms of.a reasonable' medical probability he believed the 
precipitating cause of claimant's sinusitis and bronchitis to be
the close proximity of.the' heat vent at work. He stated that the 
most common cause for sinusitis .or bronchitis is pneumococcus or
streptococcus, and that he diagnosed claimant's respiratory in
fection as a bacterial infection because she was febrile and
responded to medication including antibiotics.' He believed that 
something’ at work ' increased her allergic reaction and thereby made
her more .susceptible to infection. That opinion was'based on the 
absence of symptoms at-home, oth'er than headaches which could be
caused, by something other than allergies. His opinion'becomes .'
less convincing when- we consider claimant's testimony that she
continues .to take,allergy medications even now to keep from
.getting what she calls sinus-headaches at home.

-.257-
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Sims has· never vi~ited_claimant·•s work place. He 
acknowledged that a number of other faritors would cause the 
claimant to become more susceptibl~ to inf~ction: He~ 15-y~ar 
smoking habit wou1a· cause irritation of th~ rnu6ous·membranes in 
the nose and sinuses and wotild make ~er. more susceptible; the 
heating system in h~r home.would probably contain agents, in
cluding moid, to which claimant has sensitivity. Claimant had 
reported that a ·small amount of mi+dew--a form of mold--was 
pi~sent on the winaows at h6rne.. . 

We find from the evidence presented in this case that the 
claimant suffered· a bacterial infection rather than an accidental 
injury. In determining whe.ther· that disease is compensable, we 
must ask whether the infectiqn arose as a result of exposure to 

. which cl~imanb·was not ordincirily s~bjected othir than duririg a 
period of regular actual employment. ·Claimant was exposed to 
allergens both on and off the job which could increase her sus
ceptibility to infection. It is not contended,- however, that the 
work exposure caused ·claimant's allergies, but that her symptoms 
were worsened by the work expos~re which then caused her_ to be 
susceptible to respir~tory infectiqns. · 

-

Our fact situation· is similar to that in Thompson v. SAIF, 
supra, wher:e the claimant's symptoms decreased while she wa~ away -
from work but worsened ~uring the work week. In our case~ claim-
ant's ~ondition improved when deflectors were finally placed over 
the air vent'at.work: she.apparently had n6 allergic symptoms at 
home. Claimant testified, h6wever, that as'of the time of th~ 
h~arin~ she was still taking allergy medicatio~ even ~hough her 
desk._had be~n moved fu~ther away from the vent and she can no 
longer feel the direct force of_ air from it. 

As•in Thompson, clai~ant's off-th~-job exposure was sub
•stantially the.same as that on th~ job~ Yet it is possible that 
.claimant was subjected to· a g-reater concentration of aller.gies at 
work,· where --~he sat dire·c~ly in ,th°e'· ·path:_of the cold air flow._ No 
evidence was piesented· which in ~ny way proves or disprov~s that 
possibility. ClaiJTlant '· s doctor never visited the work place; n·o 
tesis were conducte~ sho~ihg the nature or ~evel of concentration 
of allergens to which claimant was exposed at work. Although in 
Thompson it was shown ~hat the claimant's work expbsure to offend
ing substances was greater,. it was not established to be the cause 
of the claimant's condition. Here, the work exposure was not 
shown to· be greater,. even though_ claimant's doctor speculated that 
it was. 

·ORDER 

The Referee's prder dated Mar6h 10, 1981 approving the 
claimant's respiratory inf ectio"n as a compensable condition ·is II 
~eversed.· That portion of the order d~nying compensability of the 
allergic symptoms is ·affirmed. 
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Dr.  ims has never visited claimant’s work place. He
acknowledged that a number of other factors would cause the
claimant to become more susceptible to infection: Her 15~ye,ar
smoking habit would cause irritation of the mucous membranes in .
the nose and sinuses and would make her more susceptible; the 
heating system in her home.would probably contain agents, in
cluding mold, to which claimant has sensitivity. Claimant had 
reported that a small amount of mildew--a form of mold--was
present on the windows at home.

We find from the evidence presented in this case that the 
claimant suffered' a bacterial infection rather than an accidental
injury.’ In determining whether that disease is compensable, we
must ask whether the infection arose as a result of exposure to
which claimant was not ordinarily subjected other than during a
period of regular actual employment. Claimant v;as exposed to
allergens both on and off the job which could increase her sus-
ceptibility to infection. It is not contended, however, that the
work exposure caused claimant's allergies, but that her symptoms
were worsened by the work exposure which then caused her to be
susceptible to respiratory infections.

Our fact situation is similar to that in Thompson v.  AIF,
supra, where the claimant's symptoms decreased while she was away
from work but worsened during the work week. In our case, claim
ant's condition improved when deflectors were finally placed over 
the air vent at work; she apparently had no allergic symptoms at
home. Claimant testified, however, that as‘of the time of the
hearing she was still taking allergy medication even though her
desk had been moved further away from the vent and she can no
longer feel the direct force of air from it.

As in Thompson, claimant's off-the-job exposure was sub
stantially the same as that on the job. Yet it is possible that
claimant was subjected to a greater concentration of allergies at
work,' where she sat directly in the path .of the cold air flow. No 
evidence was presented which in any way proves or disproves that
possibility. Claimant's doctor never visited the work place; no
tests were conducted showing the nature or level of concentration
of allergens to which claimant was exposed at work. Although in
Thompson it was shown that the claimant's work exposure to offend
ing substances was greater, it was not established to be the cause
of the claimant's condition. Here., the work exposure was not 
shown to be greater, even though claimant's doctor speculated that
it was.

ORDKR

The Referee's order dated March 10, 1981 approving the
claimant's respiratory infection as a compensable condition is
reversed. That portion of the order denying compensability of the
allergic symptoms is affirmed.
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Claimant 
Rolf Olso~; Claimant's Attorney 
SAIF-Coip_ legal, Def~nse ·Attorney 
Order of Abatement · 

• f . ' _, . \ 

WCB 80-00244 
September 24, 1981 

· Claimant; b~ and through .his attorney, reauested that the 
Board reconsider its A~gust 28, 1981 Order on R~view, specifically 
the Board 1 s failure ·to grant an attorney fee. The followinq dav, 
the SAIF Corporat_ion requested reco~sideration on the penal~y · 
assessed against it by the Board {;; its order._ We conclude tha;: 
our Order on Review should he abated until such time as we can 
pio~erly consi~er the allegations_of both parties . 

. IT IS SO ORDEREti. 

ROBERT A. PARKER, Claimant 
Mil O Pope, Cl aima'nt I S -.~ttorney-. 
SAT F Corp les21, · Defense Attorney 
Request for Review by SAIF 

Reviewed_by the Board en bane . 

~JCB 80-00711 
Sept~mber 24, 1981 

. ·The SAIF Corporation seek~ Board_ review of Referee nanner's 
6rd~r. which held it responsible for claimant's medical expenses 
for treat~ent of his compensable injury (ORS 656.245) inc~r.red 
after June 15, 1979, the date of a third party set~lern~nt distri-
bu~ion pursuant to ORS 656.593. 

ORS 656~154 and ~56.578 permit a worker. injur~d 1n the course 
. of employment due to the :negligence _of a third :party to.bring iic
tion against _such thirc'I person •. Because such an·. injured •.vor.ker is 
also entitled to c6mpensation under ORS Chapter 656, ~he ~titutes 
prbvi6e that the involv~d compensation cariiei shall ieceiv~ no
tic~ of the third party action, ORS. 656.593(1), anc'I must a~prove 
ary settlement of ~t, ORS 6-56.593(3). · 

Upon settlement of the third party actioi or a judgment 
favorable ~6- the worker, the statutes further· provide that the 
compensati~n ca~iier is ehtitled tb a share of· the recovery. -~he 
carriet is. first pai~-its claim costs _to the date of the s~ttle
ment or judgment. ORS 656.593(1) (c) •. The carrier is also en
titled to· hthe present valu~·of ·its reasonably to be eipected 
~uture expenditures for _compensatioti and other costs of .the · 
wo r k er ' s cl a i m . " 0 RS 6 5 6 . 5 9 ·3 ( l ) ( c) . · 

In this ~as~, at the. time of the June 1s·, 1979 third party 
settlement distribution, SAIF did receive reimbursement for it~_ 
claim costs to that date ·but·did not retain any reserve fc.r future 
ant"icipat·ea claim costs. Rather, SA:IF .followed what_ it calls its 
stan~ard "policy" and paid the residual ot the third part~ recov
ery tb claimant with the ''understandingh that claimant himself 

·would ~~Y any future ex~enses that would othetwise have b~en 
SAIF's ·responsibility. The fact that claimant·aia not share 

·· SAIF's 11 understanding" came to light less than ·a week later when 
claimant. submitted a "bill to SAIF for $18.50· for medical services 
in-~onhection with his industrial injury~ SAIF's refusal to pay 
_that ~ill gave rise to this request for heaiing. 
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BARBARA’HOLDER, Cla mant
Rolf Olson, Cla mant's Attorney
SAIF Corp Legal, Defense Attorney
Order of Abatement

WCB 80-00244
September 24, 1981

Claimant; by and through.his attorney, reauested that the
Board reconsider its August 28, 1981 Order on Review, specifically
the Board's failure 'to grant an attorney fee. The following day,
the  AIF. Corporation requested reconsideration on the penalty
assessed against it by the Board in its order.. We conclude that
our Order on Review should be abated until such time as we can
properly consider the allegations of both parties.

WCB 80-00711
September 24, 1981

■ IT.I ’ O ORDERED.
■ ROBERT A. PARKER,, Cla mant
M lo Pope, Cla mant's Attorney
SAIF Corp Legal, Defense Attorney
Request for Rev ew by SAIF

Reviewed by the Board en banc.

.. The  AIF Corporation seeks Board review of Referee Danner's
order, which held-it responsible for claimant's medical expenses
for treatment of his compensable injury (OR 656.245) incur.red
after June 15, 1979, the date of a .third party settlement di'stri-
bution pursuant to OR 656.593.

OR 656.154 and 656.578 permit a worker.injured in the course
of employment due to the negligence ,of a third party to bring ac
tion against siich third person. Because such an injured worker is
also entitled to compensation under OR Chapter 656, the statutes
provide that the involved compensation carrier’ shall receive no
tice of the third party action, OR 656.593(1), and must approve
any settlement of it, OR 656.593(3). '■

Upon settlement of the third party action or a judgment
favorable to the worker, the statutes further'provide that the
compensation carrier, is entitled to a share of’ the recovery. The 
carrier is first.paid its claim costs to the date of the settle
ment or judgment. OR 656.593 (1) (c) . .The carrier is also en-.
titled to "the present value'of its reasonably to be expected
future expenditures for compensation and other costs of .the
worker's claim." OR 656.593(1)(c).

•In this case, at the. time of the June 1-5,
settlement distribution,  AIF did receive reimb
claim costs to that date but'did not retain any 
anticipated claim cost’s. Rather,  AIF followed
standard "policy" and paid the residual of the
ery to claimant with the "understanding" that c
would pay any future expenses that would otherw
 AIF's responsibility. The fact that claimant'
 AIF's "understanding" came to light less than 
claimant, submitted a bill to  AIF for $18.50- fo
in' con'nection with his industrial injury.  AIF
.that bill gave rise to this request for hearing
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brief·6ontends its "pclicy 11 is. consist~nt with prior 
· Board decision§, whi1e at the same time noting inconsistency in 

those decisions. See Henry Kochen, 9 Van Natta's 95 (1972): Hilda 
Horn,· 19 Van Natta 1 s 138 (1976); Frank Jangula, 24 Van Natta's 387 
(1978). We welcome this opportunity to correct any possible con
fusion created by prior decisions . 

. We adopt as our own the following poriions of the Referee's 
orderj with ~hich we fully agree: 

"O"ne of the purposes of the Workers'· Com
pensation Law is to insure that a claimant 
will receive continued and adequate medical 
care, reasonable and.necessary because of his 

· industrial injury. This is the purpose of ORS 
656.24~. Simply_because the Fund does no~ 
wish to encumbei itself with additional book~ 
keeping, it.is not relieved of its duty to 
ascertain that such provisions are made. 

"In this particular case, claimant sus
tained a very serious injury, and it is rea
sonable and logical to anticipati continued 
medical treatment. While it is true that in 
this particular case· that claimant received a 
large settlement, and substantial funds beyond 
the amount paid to him er on his behalf by· the 
Fund, that is ~of to say that the. claimarit 
would: always have this ~oney, with which to 
pay future medical expenses, As the carri~r, 
the Fund. is duty-bound, under the provis-ions 

-of the- statute, to retain sutficient funds, 
for this ~urpose, rather than placing the 
b~rden on the claim~nt to retain th~rn. 

"In addition, while the statute contem~ 
plates that the Fund shall retain sufficient 
monies for future medical expenses, 'it makes 
no provision.for incorrect estimating. By .the 
silence on this point, it appears that if the 
Fund doei not retain sufficient monies, any 
additional expenses still must be paid under 
ORS 656.245. Urider the Fund's argument, the 
~laimant would be responsible. For-example, 
if the Fund retained $2,000.00, and the claim
ant, over a period of years, incurred 
$3~000.00 worth. of .245 billings, woulcl he or 
she then have to pay the difference? What if 

the balance of the settl1.,ment was only 
$2,000.00 and the Fund kept it all? Would 
claimant then b~ responsible? I think not, 
and· the same logic must apply in this case. 
The Fund elected to retain zero dollars. 
This, then, was its estimate as to-future 
medical expenses, and any amount over anJ 
above the figure remains its responsibility to 
pay. 
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 AIF' brief contends its "pciicy" is,consistent with prior
Board decisions, while at the same time noting inconsistency in
those decisions.  ee Henry Kochen, 9 Van Natta's 95 (1972); Hilda
Horn,' 19 Van Natta's 138 (1976) ; Frank Jangula, 24 Van Natta's 387
(1978) . VJe welcome this opportunity to correct any possible con
fusion created by prior decisions.

We adopt as our own the following portions of the Referee's .
order, with which we fully agree:

"One of the purposes of the Workers' Com
pensation Law is to insure that a claimant
will receive continued and adequate medical
care, reasonable and.necessary because of his
industrial injury. This is the purpose of OR 
656.245.  imply because the Fund does not
wish to encumber itself with additional book
keeping, it. is not relieved of its duty to
ascertain that such provisions are made.

"In this particular case, claimant sus
tained a very serious injury, and it is rea
sonable and logical to anticipate continued
medical treatment. While it is true that in
this particular case' that claimant received a
large settlement, and substantial funds beyond
the amount paid to him or on his behalf by the 
Fund, that is not to say that the. claimant
would' always have this money, with which to
pay future medical expenses. As the carrier,
the Fund, is duty-bound, under the provisions
of the statute, to retain sufficient funds, 
for this purpose, rather than placing the
burden on the claimant to retain them.

"In addition, while the statute contem
plates that the Fund shall retain sufficient
monies for future medical expenses, it makes
no provision.for incorrect estimating. By the
silence on this point, it appears that if the
Fund does not retain sufficient monies, any
additional expenses still must be paid under
OR 656.245. Under the Fund's argument, the
claimant would be responsible. For-example,
if the Fund retained $2,000.00, and the claim
ant, over a period of years, incurred
$3,000.00' worth of .245 billings, would he or
she then have to pay the difference? What if

m

the balance of the settlement was only
$2,000,00 and the Fund kept it all? Would
claimant then.be responsible? I think not,
and- the same logic must apply in this case.
The Fund elected to retain zero dollars.
This, then, was its estimate as to-future
medical expenses, and any amount over and 
above the figure remains its responsibility to
pay.
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. "The statute.also specifically provides 
f6r i resolution of any conflict that might 
aiise bet~~en the Fund·~nd th~. claimant,-with 
respect to the amount·that the Fund might 
elect _to retain (ORS 656. 593 (1) (d)). 

"There is no statutory-~uthority· fat th~ 
Pund 1 s position that the payment of the hal
ance to claimant operates as a bar to further 
compensationin the claim." 

. . 

We appreciate there are significant practical difficulties in 
determining amounts to· be ietained by a carrier for fhe ~resent 
v a l u e o f · i ts l i k el y f u _tu re cl a i m cos t s . 'See Le r o y R • Sch ] e c h t ; 
WCB Case No. 79-06304 (decided this date). But such practical 
difficulties cannot alter the statutory mandate that a reserve for 
future claim costs· "shall" be retained, ORS 656.593.(l) (c); nor 
justify SAif 1 s contrary ripolicy." We conclude that unless a 
carrier retains such a reserve from a third party settlement or 
judgment, the carrier is responsible for all future claim costs 
just as if there had been no third party settlement or judqment. 
TO the extent any of the above-cited Board decisions ,ire inconsis
tent, they are overruled. 

OPDER 

The Referee's order dated October 2, 1980 ·is affirmed. 
Claimant's attorney is awarded a fee of $1.00 for services on Board 
revi~w~ payable by the SAIF Corporation. 

LEROY R. SCHLECHT, Claimant 
Pozzi, Wilsori, et al, Claimant's Attorneys 
SAIF Coip Leg~l, Defense Attorney 
Third Party Distribution 

B~fote the Board en bant. 

WCB 79-06304 
. September 24~ '1981 

Presently before us is the motion of the SAIF Corporation for 
an order resolving a dispute concerning the proper distribution of 
the worker's third party reco~~ry. 

.C}aimont was employecl .:is a t.n:ck driver· when '.1is vehiC:1e w,,s 
. totalled as a result of a ~6llision.with another truck. Claimant 

e l~cted ·to· s·u~ the'. third party involved. A set tl(?ment he t:•,,;een the 
clai~arit anci th~ ·aefendant was· effected; The total settlement was 
in the amount of $57,.500.00. 

SAIF approved the settlement with the uriderstandi~g-that the 
·statutory distribrition· would be made wiih the ·balance to be placed 
in a trust until such .time as.future anticipat~d expenciit~res 
co01a· be·asc~rtained .. See the letter dated Janbarv 29, 1980 

· marked Exhibit "A" _attached hereto an~ macie a· _par< her::eof. · Pur
suant to ORS 656.593, diitribution of.the third party settlement 
was macie as follows: 
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■ . "The statute also specifically-provides

■ for a resolution 'of. any conflict that might
arise between the Fund 'and- the, claimant, with
respect to the amount'that the Fund might
elect to retain (OR 656.593(l)(d}).

"There is no statutory authority for the
Fund's position that the ;payment.of the bal
ance to claimant operates as a bar to further
compensation'in the claim."

We appreciate there are significant practical difficulties in
determining amounts to'be retained by a carrier for the present
value of 'its likeJ.y future claim costs. ' ee Leroy R.  chlecht,
WCB Case No..79-06304 (decided this date).. But such practical
difficulties cannot alter the statutory mandate that a reserve- for
future claim costs "shall" be retained, OR 656.593(1)(c); nor
justify  AIF's contrary "policy." We- conclude, that unless a
carrier retains such a reserve from a third party settlement or
judgment, the carrier is .responsible for all future claim costs
just, as if there had been no third party settlement or judgment.
To the extent any of the above-cited Board decisions ^ire inconsis
tent, they are overruled.

ORDER

The Referee's order dated October 2, 1980 is affirmed.
Claimant's attorney is-awarded a fee of $1.00 for.services on Board
review, payable by. the  AIF Corporation.

LEROY R. SCHLECHT, Cla mantPozz , W lson, et al, Cla mant's Attorneys
SAIF Corp Legal, Defense Attprney
Th rd Party D str but on
Before the Board en baric.

WCB 79-06304September 24, '1981

m

Presently before us is the motion of the  AIF Corporation for
an order resolviiig a dispute' concerning the proper distribution of
the worker's third party recovery.

•Claimant was employed as a truck driver' when his' vehicle was
totalled as a result of a collision .with another truck. Claimant
elected to sue the third party involved. A settlement between the
claimant and the defendant was effected. The total settlement was
in the amount of $57,500.00.

 AIF approved the settlement with the understanding ’ that the 
statutory distribution would be made with the balance to be placed
in a trust until such,.time as future anticipated expenditures
could be ■ ascertained,.  ee the letter dated J.en'uary 29, 1980 
m.arked Exhibit "A" attached hereto and made a part hereof. Pur
suant to OR 656.593, distribution of.the third party settlement
was made as follows;
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Costs 

Attorney Fee 

25% to Claimant 

To SAIF (Reimburse
ment for claim costs) 

Balanci To Be Held 
In Trust 

$ 871.00 

14,157.25 

10,617.94 

1_6,582.89 

· 15,270.92 

The disp~te· now before us concerns the balance of $15,270.92 
remaining after the statutory distribution was made. From this 
balance, SAIF claims the sum of $5,849.55, th~ amount expended 
since.distribution was made, plus the additional sum of $5,000._00 
as an estimate of future anticipated costs, for a total pf 
$10,849.55. 

At the time settlement was apv·roved ,- claimant's reaue st for 
hearing was pending. The hearing involved an appeal from a par
tial denial of the claimant's· claim and an appeal from a determin
ation order mailed October 15, 1979 which did not iriclude any per
man~nt disability award. The referee ordered th~ carrier to ac
cept the claimant's gastrointestinal and dental proble~s a~d 
awarded the claimant 16° for 5% unscheduled low back disability 
together with 22.5° for the left leg disability, being a total 
increase of 38~5°. He further awarded the sum of $1,000.00 as a 
reasonable attorney's f~e, payable by SAIF. 

The R~feree 1 s order was issued on April 23, 1980. Board re
view was re·quested and an Order- on Review ·was issued Decem)::ier 16 ;· 
1980 ·affirming ·the order of .the Referee."· Since the statutory.dis
tribuiion was made, the SAIF Corporation has·expendea the total 
~um of $5,849.55. This sum includes the attorney's fee of 
$1,000.00 ordered paid by SAIF. 

SAIF has solic•ited opinions from doctors to as~ist them in. 
determining the future'anticip~ted expenditures. Dr. J. Bart Mc
Mullan, Jr., in· his lette~ of May 8, 1981, Exhibit "B" attached· 
hereto and made a part hereof, states that it is conceivable that 
this patient could have a reoccurrence or aggravation of a prior 
gastritis. He estimates that the minimum cost for medical ser
vices would be $300.00 to $500.00. Dr. Ga~y A. Dixon, in his 
letter dated June 1, 1981, Exhibit "C" attached hereto and made a 
-part hereof, was unable to .determine any future expenditures anri 
considered it a remote chance that there would be any. Dr. Fran
cis B. Schul·er, in his letter of May 26, 1981, Exhibit 11 D11 at
tached hereto and made a part hereof, indicates that the claimant 
was having difficulty with his 1.eft knee and felt.that the clairo
ant might need surgical procedure to tighten up the k1.ee. 

We do not ag·ree with SAIF' s contention that they should be 
allowed th~ additional sum-of $5,.000.00 for future antici~ated_ 
expenditures. The reports do not establish with certainty that 
there will be any future anticipated· expendi~ures . 
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Attorney Costs $ 871.00

Attorney Fee 14,157.25

25% to Claimant 10,617.94

To  AIF {Reimburse
ment for claim costs)

16,582.89

Balance To Be Held
In Trust ■ 15,270.92

The dispute now before us concerns the balance of $15,270.92
remaining after the statutory distribution was made. From this
balance,  AIF claims the sum of $5,849.55, the amount expended
since, distribution was made, plus the additional sum of $5,000..00
as an estimate of future anticipated costs, for a total of
$10,849.55.

At the
hearing was
tial denial
ation order
manent disa
cept the cl
awarded the 
together wi
increase of
reasonable

time settlement was api'roved, claimant's reauest for
pending. The hearing involved an appeal from a par- 
of the claimant's claim and an appeal from a determin' 
mailed October 15, 1979 which did not include any per'
bility award. The referee ordered the carrier to ac- 
aimant's gastrointestinal and dental problems and
claimant 16® for 5% unscheduled low back disability

th 22,5® for the left leg disability, being a total
38.5®. He further awarded the sum of $1,000,00 as a

attorney's fee, payable by  AIF.

The Referee's order was issued on April 23, 1980. Board re
view, was requested and an Order- on Review was issued December 16,
1980 affirming the order of the Referee.  ince the statutory dis
tribution was made, the  AIF Corporation has expended the total
sum of $5,849.55. This sum includes the attorney's fee of 
$1,000.00 ordered paid by  AIF,

 AIF has solicited opinions from doctors to assist them in
determining the future 'anticipated expenditures. Dr. J. Bart Mc-
Mullan, Jr., in his letter of May 8, 1981, Exhibit "B" attached
hereto and made a part hereof, states that it is conceivable that 
this patient could have a reoccurrence or aggravation of a prior
gastritis. He estimates that the minimum cost for medical ser
vices would be $300.00 to $500.00. Dr. Gary A, Dixon, in his 
letter dated June 1, 1981, Exhibit "C attached hereto and made a
part hereof, was unable to determine any future expenditures and
considered it a remote chance that there would be any. Dr. Fran
cis B.  chuler, in his letter of May 26, 1981, Exhibit "D" at
tached hereto and made a part hereof, indicates that the claimant
was having difficulty with his left knee and felt that the claim
ant might need surgical procedure to tighten up the ki.ee.

We do not agree with  AIF's contention that, they should be
allowed the additional sum of $5,000.00 for future anticipated
expenditures. The reports do not establish with certainty that 
there will be any future anticipated expenditures.
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SAIF has expended $5,849.55 since sta~utory n,istribution ,.,,:as 
made., It is clearly ent"itled- to ·be reimbursed for $4,849 :55 of 
this amount. from ·.the third party settlemenL The· $·1,000 in at
torney- fees that SAIF was ordered to pay claimant's attorney for 
prevailing on SA·IF'.s partial d~nial presen.ts a closer_ question. 

ORS 656.593(1) (c) provides: 

"The paying.agency shall be paid-~nd re
tain the.balance of th~ re6overy,.bu~-only to 
the extent that· it is ~ompen~atfd for its ~x
penditures for -compensation, first aid or 
other• medical, surgical or hospital service, 
and for the present value of i~s reasonably·to 
be expect~d· future expenditur~s for compensa- · 
tion and other cdsts of tfie workerJs cl~im 
under ORS 656.001 to ~56.794. Such othei 
costs include assessments· for reserves in the 
Administrative Fund· and any reimbursements· 
T[lade pursuant ·to subs·ection. (3). of ORS 
656.728, but do not iriclude ani compensation 
which may become payable unde~ ORS 656.273 or 
656.278. 11 

The first part of this statute, down to the term "hospital 
service,« ~ays that SAIF is entitled ~o reimbur~ernent for ''its 
expenditures for compensation." Were this all there was to the 
statute, '~he question would be whether carrier-paid attorney fees 
are a form of compensation. See ORS 656.005(9)_.· However·, the 
balance of· the statute refers to· a present reserve for "future 
expenditures for compensation a~a o~hir costs rif the worker's 
claim under ORS 656.001 to 656. 794. 11 (Emphasis added.) . Carrier-. 
pai·a attorney. fees are obviously an "other cost" of the worker Is 
cliim ~nder ORS Chapter 656. We cannot imagine the legislature 
intending that a carrier in this situation could maintain a re~ 
serve for ~uture carrier~paid attorney iees but not qualify for 
reimbursem~nt for previously-paid attorney fees.· W~, therefo~e, 
conclude that SAIF is entitled to reimbursement for tle $1,000 in 
attorney fees it paid to 6laimant's at~orney~ . . . . 

Given our reference to the "other costs" part of ORS 
6_56. 5_9·3 (1) (c)., for clarity we· emphasize that the only. recove·_rabJ.e 
costs are direct,. out-of-pocket p~yments ana do-not incl.ude any of 
a carrier's overhead or cost of claims processfng. 

SAir has established·that it·hcs expended the sum of 
$5,849;5S·since statutory distribution ~as m;ae ~o-•which it .is now 
·entitled. It has failed to establish any othef claim. 

ORDER 

The SAIF Corporatiori is_entitled to receive the sum of 
$5,849.55. ·The balance of $9,320.37 shal.J, ·be.paid to claiman_t. 

(Exhibits follow) 
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 AIF has expended $5,849.55 since statutory distribLition was
made. It is clearly entitled- to be reimbursed for $4,849.55 of
this amount, from the third party settlement. The'$1,000 jn at
torney- fees that  AIF  as ordered to pay claimant's attorney for 
prevailing on  AIF'.s partial denial presents a closer question.

OR 65o.593(1) (c) provides;

"The. paying. agency shall be paid -and re
tain the-balance of the recovery,.but • only to
the extent that it is compensated for its ex-

• penditures for compensation, first aid or
other- medical, surgical or hospital service,
and for the present value of its reasonably'to
be expected future expenditures for compensa
tion and other costs of the worker's claim
under OR 656.001 to 656.794.  uch other
costs include assessments' for reserves in the
Administrative Fund- and any reimbursements
made pursuant to subsection .(3). of OR 
656.728, but do not include any compensation
which may become payable under OR 656.273 or
656.278."

The first part of this statute, down to the term "hospital
service," says that  AIF is entitled to reimbursement for "its
expenditures for compensation." Were this all there was to the
statute,'the question would be whether carrier-paid attorney fees 
are a form of compensation.  ee OR 656.005 (9) However', the 
balance of the statute refers to a present reserve for "future
expenditures for compensation and other costs of the worker's
claim under OR 656.001 to 656.794." (Emphasis added.) Carrier-,
paid attorney fees are obviously an "other cost" of the worker's
claim under OR Chapter 656. We cannot imagine the legislature
intending that a carrier in this situation could maintain a re
serve for future carrier-paid attorney fees but not qualify for
reimbursement for previously-paid attorney fees. We, therefore,
conclude that  AIF is entitled to reimbursement for tie $1,000 in
attorney fees it paid to claimant's attorney.

Given our reference to the "other costs" part of OR 
656.593 (1) (c)., for clarity we'emphasize that the only, recoverabj.e
costs are direct,, out-of-pocket payments and do-not inc.lude any of
a carrier’s overhead or cost of claims processing.

 AIF has established'that it has expended the sum of
$5,849.55 since statutory distribution was iriade to--which it is nov;
-entitled. It has failed to establish any other claim.

ORDER

m
The  AiF Corporation is,entitled to receive the sum of

$5,849.55. -The balance of $9,320.37 shall be.paid to claimant.

(Exh b ts follow)
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J<1nua.ry 2'J,. l9G0 . 

Jan· 3iJ.sc:, . 
Attorney a.t·Law 
1100 SW Gth Avenue, Suite 910 
?o~tla..~d, Ore 6on 97204 

RE: Le?~y Schlecht 
Date of Injury: 
SAIF Claim Ho.: 

Dear l0. i3a.isch: 

7-6-78 
D 306743 

(503) 378-?.0lG 

T.1 is will. se::-,vc as you;:-, authority to .settle t::is rr;c:;.ttc:-- :~o:> ;::~e f;::'OSS st1.-.i 
o:E $57,500.00. A stc.:.id.a:-d ::ora of ?.e.lec..se c::.r.d Ap?rvvc.:;_ is. e::.'.:2..Gs'='.d. ~lease 
disburse dS follows: 

l. ,l·. ttor;-i.cy Cos ts 
2. /,ttorno;;y r'ee 
3. 25% to tlairnant 
4. · ~o SAif for cncur;:-ed costs 
5. '?o SAir - P-3 .. A 

,$ 571.00 
Sll,,157.25 
$10,f,17.-~L;. 
516,532.89 
$15,270.92 

/ The fir:a.l :>a.J:a;;.ce of $15,270.92 is -~o be fo;:--wa;:ded to S,t.Ir' to ;:,,c: -;i~aced. Li the. &_ 
/ .-".dvance Re:C...md /,ccoc.1:1t u.,til the 0enc.i:1g Hearing· is concluded a..-id all costs .., 
i are· k:io .. 7, and paid: If a;1y r.ior::ie; ~:c-ain ir, th.is· accour.t afte:' bis cL:,ir.i 

is closed 2.nd all costs paid, i ttwill be paid to t:-ic c.la:r.iant oo oper2.te as 
a bar to ~"Jrl:her com;,ensation in this claim, exclusiveoof h.:.s ri_s:--:ts '...LlGt!r 
OrS 656.273 and O?S 656.273. 

Pl,:::ase forward _copies of all medical bills totaling $1,575.79, :;ili..:s s·..:??Ort::1z: 
re?orts in o:;:-,dcr fur SAIF to determine if they·are pl"Operly char~eab:e :o this 
file. 

Thank you :for the ;-;-:i..,.;;eri f..n which you hc.ve handled t:-.is i:"la.ttcr. 
ca:.1 be of' fu.rthe:: 2..ssistance, ple.a.se · ado:ic.e. 

Ve"("'J truly yours, 

~Eckie 3ochsler 
!Third ?a.rt·i Sectivn 
Legal Division 

,~a}' EXHIBIT ,, . 
-264-

· - t::i.s office 

January 23, 13G0 (503) 37C-30iO

#

Jan' SiLsch'
Attorney at Law
1100  W oth Avenue,  uite 910
Portland, Oregon 97204

RE: LeRoy■ chlecht
Date of Injur”/: 7-6-73
 AIF Claim Uo.: D 306743

Dear l^r. Daisch:
This will serve a: 'ou: authority to settle this matter for the rross sum
of .>57,500.00. A standard form of Release and Approval is. enclosed. Clease
disburse as follows: '

1. .Attorney Costs
2. Attorney Fee
3. O '! to Claimant
4. ' To  AIF forcncurred costs
5. To  AIF - AHA

■$ 571.00
514,157.25
$10,617.'34
516,532.69
$15,270.92

The final bal'ance or $15,270.92 is to be forwarded to  AIF to be placed in the
Advance Ref'und Account until the pending Hearing is concluded and all .costs
are kno n and paid. If any monies remain in this'account after this claim
is closed and all costs paid, ittwill be paid to tne claimant- oo oserate as
a bar to f-ariiher compensation'in this claim, exclusiveoof his rinhts 'under
OR 656.273 and OR 656.273,
Please forward copies of all medical bills totaling $1,575.79', oius s-uocortinr
reports in order for  AIF to determine if they'are pi^^perly chargeable'to this
file. "

Thank .you for the ma.r.ner tn which you have handled this matter,
can be or further assistance, please adcice.

Very truly yours^

.ce

Mickie Bochsler
lYhird Party'  ection
Legal Division
•3/~b

. o .... J>

EXH!B h
m
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IviEDICAL CLINIC~ rusic1ANS 

r . j\,H,\.-\L MEDICI~!:: t · . £',TILL N. DElTZ,,M.D. 
· LEO j. FREIERMUTH, M.D. 
J. BART h:CM~LLAN, JR., MD. 

1/\TER\AL· l,\EDICJi\E 
& 1\FECT10ll5 DISf.,\SES · 

Pf"!ER B. H_UTCHISSO~. h~.O. · 

SAIF C~rporation 
1220 SW Viorrison 
Portland, or·egon 972.05 

Gentlemen: 

.· l/\1"ERJl:AL M!-.LllCL~E 
. ' l. CASTROFJ,Ti:ROLOGY 
)OSEi'li A. PARE!\'T. JR.; M,D. 
• CHARLF.S L COLIP. M.D. 

256-3225 

·°I'WIATRJCS . . 
· RICHARD E. CA\'ALI.I, 1,1D. 

ROGER W. STA\_KE. M.D, 
PAUL K. WEGEHAUl'T, M.D. 

. Z56-32ZO 

Mny 8, l 981 

AlJ,',;1.\ISTRA TOK 
OOt~NA D. ASDEK~rn, 

nUSI :--;£ss Ol'FICE 

2~-7l51 

RE: LeRoy~. Schlecht 
CLAIM# HD 306743 

. Your- letter of V.ay 6th cor.1es as sofile.surprise to me as I had. had .no contact with this 
case since·mid"'.1979: and 11as not a11are of any proceedings relative to it .. As you kn011, 
our diagnosis was gastritis. 

It is always possible that a condition such as this could recur or be exacerbated from 
a variety o7 causes. I therefore have to answer· your question .that it is cor.ceivab1e 
that this_ patient could have· a .reoccurrence or aggravation of a prior s;astrit~s. 1 
feel that I cannot ·make any val id estimate regardin_g · cost as I have no· idea if such a 
problem ~,ere to occur, i-1hat kind of evaluation and treatment woulct· be necessa:--y nor 
ove~what period of time. I would .think a minimum figure would pcrha~s be $300-500 
and could not realisticallj place~ maximum. · · · 

I hope this info~rnation will be of some help to you. Please feel free to co~tact ~t 
if I can be of further assistance. 

Sincerely, . 

~77y~~ 
J. Bart McMullan, Jr .• M.D. 

.... -
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,SUBURB N MEDIC L CLINIC,. pi:ksicians

 STF.KNAL MLDlCIN  
EMILL N. DEITZ,,M.D.

• LEOJ. KKEIEKMUTH, M.D.
J. BAKT MCMULLAN, JR,. M.D.

INTERN'ALMEn CINb
& INFECTIOUS D SnASES.

PCTER B. HUTCHINSON, M.D.

INTERNAL Mf.DlClNE
L CASTROENTEROLOCV

JOSK ’H A. PARENT. |R.. M,D.
' CHARLES L. COUP. M.D.

256 3225

•PEDIATRICS
RICHARD E. CAVALl.' . M.D.

RC GER W. STASKE. M.D.
PAUL K. WECEHAUIT, M.D.

■ 256 3220

Kay 8, 1981

ADMINISTRATOR
DONNA D. ANDERSON

BUSINESS OFFICE

254 7351

SAIF Corporat on
1220 SW Morr son
Portland, Oregon 97205

Gentlemen:

RE: LeRoy R. Schlecht
CLAIM HD 306743

Your-letter of May 6th comes as some.surpr se to me as I had. had ,no contact w th th s
.case s nce m d“1979; and was not aware of any proceed ngs relat ve to  t. , As yo.u know,
our d agnos s was gastr t s.
It  s always poss ble that a cond t on such as th s could recur or be exacerbated from
a var ety of causes. I therefore have to answer'your quest on .that  t  s conce vable
that th s, pat ent could have’ a .reoccurrence or aggravat on of a pr or gastr t s. I
feel that I cannofmake any val d est mate regard ng'cost as I have no'  dea  f such a
problem were to occur, what k nd of evaluat on and treatment would' be necessary nor
over .what per od of t me. I would-th nk a m n mum f gure would perhaps be $300-500
and could not real st cally place a max mum.-
I hope th s  nformat on w ll be of some help to you.
 f I can be of further ass stance. Please feel free to contact me

S ncerely,

0. Bart McMullan, Or., M.D.
cf

* L '
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r~ric:lae·1 G. Eost·,•lic~ 

A::soci2-'cc: Counsel 
S;,.D7 Co:c-po:::.-2 ".; ion 

Tc::,nin2.l S:ilos Ec1i1dinc 

1220 S.W. Korrison 
Port12.nQ, Oregon 97205 

Dear E::-. :Bostwick, 

G.l>,RY A. DI\ON. D.M.D. 

~1:-.(18 S.. E.• ~ ,··,::1 t,\'Et~UE 

?ORTLAt~D. o,, ·>O!, 972C'G 

PHONE 77 ~,.C,G 2 I 

Re: LcEoy R. Sc::J.cc}·,t 

SP.li~ Cb .. im :·!o. i:J) 506743 

I also ::a.--:: un2.'Dle "~o c.e •~c:r;:ninc wLa t f-.... turc cx;:,c;;ci.i t·c:re: s, if .:::r:.-:.,· 

o.i.;ht oe incurred ',:i-'ch t~1is p;:tient. The \.:ork "c}1at has "::.e:cr: done, 

for }~. Scblec:.t has an expected. service time of· oore -t:121 five 

yea.::-s from now. 

:o·..u- lctte:::: 2.skec. if. -t:1ere is 11 ~'1Ya chJ..t,ce service w::.ll ·oe n0:::120.0:i, -Of cou:rsc 1 .there is always a. chm1ce, bi:.-;; I wouJ.d. cor.si.c.c,;:, .:.t to ·::),;c 

2 .... ,e::-1;/ ::''2·:-~.o~e. ot.c. 

GJJJ/ ju1 

s ~ IC- L ,. ~ 
~f'i., • t.•~AL 0' 

POR-rL .~ ~, - JV. 
• I f.\f',LJ OD-

• • rtt.GQ,\r 

t ~ > • 

,(· .... ~ ;' 
·~..-· 

... 
'~'(·// 

EXHIBIT L l l' 
C 

GARY A, DP;ON, D.M.D.
iii C  s. E. • : ■■■' AVLr. uK

PORTLAND, O. ..ON D7200

PHONE 77L 0C2 1

J uJ JC 1 , L.'7C31

Mr, Michael G. P-oetwick
Accociato Coimccl
S^‘PlF Corporation
Tei-iiiir-al  ales Puildinc
1220  .W, Morrison
Portiand, Ore^n 97205

Re: LcRoy R.  c:ilecht
3AIP ClariTi Ro, ID 50o745

Dear Mr. Bostvick

I also ar. -uriaole to detemine vhat future cxpendit'orcG, if .any
aig-ht be incurred with this patient. The work that has been cone
for I'lc.  ciilecht has an e^rpected service time of'more five
years from nov.

Tour letter asked if. there is "any” chance service 'v.'ill be needed.
Of course,.there is always a. chance, but I vculd consider it to be

 incerely,

V-V.
Gary A. Dixon, D.M.D. V

gad/3^
,u fP ,1 .in /=’

^ JUH d VJol

SAIF L

'.7 p=>

^'oAL 0l\/

-F'7/'

E HiBiT ‘'c'’
/*: .

V Cv.
C' ‘ “-266-
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B. ~,l°f-1ULER, M.D .. pc 
-J"H,YSlC~A,N I•,•: ~UHGC:::ON 

.·n_h s.i::. {,QT,, AVl:NUE .. 

P.ORTLAND. 6r,cG6N 97·2·,s 

}lay 26, 1981 

SAir Co.poratio?· 
1220 s.w.·_M0rrison 
iortland,· Or~gon ·9z205· .. 

Attention: Michael- G. Bo~twick 

Dear Hr .. Bostwick: 
' . 

·Re: ,LeRoy R. Schlecht 
Claim /;ED 306 7..43 

The followirni -is a report con~crning LeRoy Sch1echt, a.bout whom you have 
recently_ inq~ir ... ed. 

'.In answer to you~ ~~~sti~ns, this p~tient is having_more difficulty with his 
..,.l~f t knee w~,::\-ch was an injury to the crucic. te liga.in.cnt; w:1id1 allm,s i o:· some 
instabilitv of the· knee ·in the anterior posterior plane- and causes· him to have 
to favor .the kl\e·e.. He [\ets · feelirigs:· of instability 'i.n his knee. I ·"•ould. h,:we. 
to say "yes" to .. yciur·qucstion .... 

A Hm,•ever, I have been, thinking of sending him to Eu,Gcile to "~,e Dr. L2-:--:;on who 
'9 is a knee:spccialist, a:-id get an opinion from hi;.1 as to wh0thc_r he thoi.;ght 

this· pa tieh t IS· knee· could ·be:: helped. by surgery on this crucia te lig,,1...-:ien t. 
It 'is my feeling he might wa~-t to· do some surgica-1 pr~c-edi.;re to tighten up 
this knee .. if 1 could "have permission to send him.for. this COil ,ul ta t:ion, we 
would all have .. an opinion from someone experienced in this , .. :hat· m:r;ht. be: 
necessary and- best ans ..... er your· qt.ies .. 'tion more a·~curately; 

FBS:ds 

-
EX\-\ \\3 \-(' D ,. 

1/j,' ,._. ;, // 

.:'lay y ~sll'S, 

.. SAIF - Lt.GAL DIV 
?ORTLA!,' D, CR EGON. 

m

FRANCI B.  CHULER. M.D. -PC
•PHY ICIAN I ■■■:  UWGCON

,V3bSE 60T> AVENUE

PORTLAND. ORCOON 97215

May 26, 1981

#

 AIF Corporation'
12 20  .W Morri son
Portland,- Orogon- '97205

Attention: Michael- G. Bostwick
Re: LeRoy R.  chlecht

Dear 'Mr. , Bos twick: '
Die following -is a report concerning LeRoy  ch-lecht, about whorr. you have
recently, inquired. • '
•In answer to your questions, this patient is having, more difficulty with his
'’left knee which was an injury to the cruciate ligament,- whiich allows for some
inst:abiiity of the knee in the anterior posterior plane and causes I'^im to nave
to favor .the kne'e.. He gets feelings, of instability in his knee. I would have
to say "yes'- to .your.'question. ' - . •

However,. I have been,thinking of sending him to Eugene to see Dr. Larson who
is a knee-specialist, and get an opinion from him as to whether he thought
this-pa tient * s-knee' could be helped by surgery on this cruciate lig.ament.
It 'is my feeling he might want to do some surgical procedure to tighten up
this knee. ' If L could have permission to send him for this con. sultation, v:e
would all have.an opinion from someone experienced in this what'might be
necessary and- best answer your'question more accurately.

FB :ds

A D i*

/ /-

/.
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BENSON., JR., Claimant 
J.B. Smith, Claimant 1 s Attorney 
SAIF Corp Legal, Defense Attorney 
Requestfor Review by Claimant 

WCB 78-013.64 
September 25, 1981 

~eviewed by B6ard Me~bers Barnes and Lewis. 

"The claimant seekt Board revi~w of th~t prirtion o·f Referee 
oann~r•s order which affirmed the denial of thoracic outlet 
syndrbme, hernia coriditions and payment of c~rtain medical 
e~pe~ses. Claim~nt contends he is permanently and totally 
disabled. · 

The Board affirms and adopts the order of the Referee. 

ORDER 

The Referee's order dated October 29, 1980 is affirmed. 

PERRY M. FRACHISEUR, Claimant 
Rolf Olson, Claimant 1 s Attorney 
SAIF Corp Legal, Defense Attorney 
Request for Review by Claimant 

WCB 80-04673 
September 25, 1981 

Re~{ew~d bi Board Members McCallister and Lewis. 

Claimant s~eks Board review of Referee Foster's orde: affirm
ing a Det~rmination Order which awarded 20% unscheduled low back 
disability _for claimant's compensable 1978 injury. t) 

Although the Referee made no specific finding concerning 
claimant's credibility, he particularly ~rnphi~ized his own opinion 
that he saw no reason why claimant could not.continue with his 

·ro~d c6nstruction b~siness in which he had been self-employed for 
seven years prior to the inj~ry. Claimant tontends that whether 
the business could have been operated at a profit in abstentia is 
irrelevant to the q~estion of lost earning cap~city, and th~t the 
Referee improp~rly focused on the vitality of claimant's former· 
business rather than on the extent of claimant's disability. 
Nonetheless, claimant points out that his inability to drive or 
ride for long periods or distances pre~ents him from doing even 
sup~rv{sory conitruc~ion work since the job sites are a minimum of 
an hour's drive from his home. · 

Claimant's condit~on was initially diagnosed as a "lumbo
sacral sprain with right. sciatic radiculitis 11 and "slight left 
sciatica." When chiropractic care failed to help, claimant was 
referred to Dr. Mark- A. Melgard, a neurosurqeon, ~ho believes th~ 
claimant suffers a "~hronic facet irritatio~. 11 · 

X-rays taken at··the Mid-Valley Orthopedic Clinic where claim
ant was examined on SAIF's behalf by Dr. K. Clair Anderson in No
vember of 1978, revealed.degenerative change of the lumbai spine· 
with sclerosis, spur formation at multiple· levels and narrowing of ~ 
the LS-Sl interspace with sclerosis of the superior body of Sl, • 
inferior body of LS. Dr. Anderson's impression was that claimant 
had osteoarthritis with degenerative ~iic disease and sGperimposed 
sprain. -268-

VINCENT BENSON, JR., Cla mant
J.B. Sm th, Cla mant's Attorney
SAIF Corp Legal, Defense Attorney
Request for Rev ew by Cla mant
Reviewed by Board Members Barnes and Lewis.

WCB 78-01364
September 25, 1981

" The claima nt seeks Boa rd re vi ew of t hat po' rtio n of ReDann er' s order wh ich' aff irm ed the den ial 0 f tho raci c ou tiesynd rome, herni a conditi ons and pa yme nt 0 f c ert ain medi cal
expe nses. Clai ma nt cont end s h e is pe rman ent ly and tpta llydisa bled.

The Board af firms a nd ado pts the ord er 0 f the Pe f e ree
ORDER

The Referee's order dated October 29, 1980 is affirmed.
PERRY M. FRACHISEUR, Cla mant
Rolf Olson, Cla mant's Attorney
SAIF Corp Legal, Defense Attorney
Request for Rev ew by Cla mant

WCB .80-04673
September 25, 1981

Reviewed by Board Members McCallister and Lewis.

Claimant seeks Board review of Referee Foster's order affirm
ing a Determination Order which awarded 20% unscheduled low back
disability for claimant's compensable 1978 injury.

Although the Referee made no specific finding concerning
claimant's credibility, he particularly emphasized his own opinion
that he saw no reason why claimant could not.continue with his
•road construction business in which he had been self-employed for
seven years prior to the injury. Claimant contends that whether
the business could have been operated at a profit in abstentia is
irrelevant to the question of lost earning capacity, and that the
Referee improperly focused on the vitality of claimant's former-
business rather than on the extent of claimant's disability.
Nonetheless, claimant points out that his inability to drive or
ride for long periods or distances prevents him from doing even
supervisory construction.work since the job sites are a minimum of
an hour’s drive from his home.

#

Claimant's condition was initially diagnosed as a "lumbo
sacral sprain with right.sciatic radiculitis" and "slight left
sciatica." When chiropractic care failed to help, claimant was
referred to Dr. Mark' A. Melgard, a neurosurgeon, who believes the 
claimant suffers a "chronic facet irritation."

X-rays taken at' the Mid-Valley Orthopedic Clinic where claim
ant was examined on  AIF's behalf by Dr. K. Clair Anderson in No-

e
g of

1^ * * V- .j. j * V4 k X 1 j X. • » \w/•» X i I i V.; 1. fcj i 1 u. * J

vember of 1978, revealed'degenerative change of the lumbar spin
with sclerosis, spur formation at multiple levels and narrowing
the L5- 1 interspace with sclerosis of the s.uperior body of  I,
inferior body of L5. Dr. Anderson's impression was that claimant
had osteoarthritis with degenerative disc disease and superimposed
sprain. • -268-
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The Orthopa~dic Consultants eJ.agnosed a chronic lumbosacral 
·strain, degenerative joint disease, Ll-2, L2-3- and functional. 
overlay, not documented. Although they failed to rate the extent 
of-claimant's physical impairment, they ventured the legal opinion 
that claimant's 20% permanent partial disability award wa~ appro
priate. It would have been more helpful.had the medical experts 
limited their dpinion to th~ over~ll ~xtent of physical impair
ment, thus recognizing the legal determination of- disability 1s an 
administrative· function. 

A myelogram administered by Dr. Melgard indicated some small 
defects in the spine, but no surgery was indicated. In his Janu
ary 22, 1981 report, Dr. Melgard stated that he would not dis~gr~e 
with the Orthopedic Consultant~' diagnosis of a chronic lumbar 
strain, superimposed upon a degenerative oisc disease. In that 
January report, Dr. Melgard commented: 

" ... I think he can do alot (sic) of things 
aiound the farmj but probably cannot lift 
heavy bales of hay, or do any heavy strenuous· 
activity. As far as him going back to wcrk as 
a contractor if he can work and do 6nly work 
as a supervisor then I suppose he could go 
b~ck to full time activitie~. 1 .I .think it has 
already been documented that this patient has 
a significant limitation and a disability 
award given him hy Orthopedic Consultants .•. " 

As to the monetary ~mount of claimant's disability, Dr. Melgar6 
properly declined to.volunteer an opinion. 

Claimant's 15-year history of episodic back pain involved no 
medical treatment except for a 1975 back sprain for which he re
ceived no benefits. He felt he could not afford to claim time
loss for that back problem at t~e risk of· increased insurance· 
premiums for workers' compensation coverage. 

Prior to _his 1978 back injury, claimant worked full-time 
operating different types of heavy equipment, either a cat, a road 
grader, dump truck or a back hoe. He also did most of the physi
cal work and equipment repair on his 176-acre cattle ranch which 
he had pur~hased iri 1971. Wh~n he could no 16nger operate the 
heavy equipment, he scaled down his road construction business and 
tried renting out the equipment. He had trouble monitoring the 
number of hours the equipment was used ilnd finally pl1ased out the 
bus~ness when he 6ould no longer actively partfcipate and could 

·not insure.that the equipment was being properly used or main~ 
tained. Sjnce his injury, he employs· one full-time person on the 
ranch and has a young couple do chores in exchange for their rent. 
He ~ires extra outside help for summer hayi~g ·and equipment· repair. 

The claimant testified thaf i·11 1976.his gross income. from his 
• road construct1on business was in excess ·of-$200,000. With a loss 
of ·about $12,000 on his ranch, hi~ taxable 1976 income was 
$70,000. In 1979 the construction business had a net loss of 
$1,462 with. the ne~ income from the ranch being $254. Although 
actual loss of earnin~s is not the criteria for determining dim-. 
inished earning capacity, it is material and relevdnt where a 
claimant has been self-employed for many.years prior to an on-
the-job injury.- · -269- · 
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The Orthopaedic Consultants diagnosed a chronic lumbosacral
strain, degenerative joint disease, Ll-2, 1.2-3' and functional .
overlay, not documented. Although they .failed to rate the extent
of claimant’s physical impairment, they ventured the legal opinion
that claimant’s 20% permanent partial disability award was appro
priate. It would have been more helpful'had the medical experts
limited their opinion to the overall extent of physical impair
ment, thus recognizing the legal determination of• disability is an
administrative' function.

A myelogram administered by Dr. Melgard indicated som.e small
defects in the spine, but no surgery was indicated. In his Janu
ary 22, 1981 report. Dr. Melgard stated that he would not disagree
with the Orthopedic Consultants' diagnosis of a chronic lumbar
strain, superimposed upon a degenerative disc disease. In that 
January report. Dr, Melgard commented:

"...I think he can do alot (sic) of things
around the farm-, but probably cannot lift 
heavy bales of hay, or do any heavy strenuous
activity. As far as him going back to v\7ork as
a contractor if he can-work and do only work
as a supervisor then I suppose he could go
back to full time activities. ’ I .think it
already been documented that this patient
a'significant limitation and a disability
award given him by Orthopedic Consultants

has
has

As to the mone.tary amount of claimant's disability. Dr. Melgard
properly declined to volunteer an opinion.

Claimant's 15-year history of episodic back pain involved no
medical treatment except for a 1975 back sprain for which he re
ceived no benefits. He felt he could- not afford to
loss for that back problem at the risk of'increased
premiums for workers' compensation coverage.

claim time-
insurance'

Prior to ,his 1978 back injury, claimant worked full-time
operating different types of heavy equipment, either a cat, a road 
grader, dump truck or a back hoe. He also did most of the physi
cal work and equipment repair on his 176-acre cattle ranch which
he had purchased in' 1971. When he'could no longer operate the 
heavy equipment, he scaled down his road construction business and 
tried renting out the equipment. He had trouble monitoring the 
number of hours the equipment was used and finally phased out the
business when he could no longer actively participate and could
not insure that the equipment was being properly used or main
tained.  ince his injury, he employs' one full-time person on the
ranch and has a young couple do chores in exchange for their rent.
He hires extra outside help for summer haying and equipment' repair

The claimant testified that i*i 1976'his gross income, from his 
road construction business was in excess of'$200,000. With a loss
of about $12,000 on his ranch, his taxable 1976 income was
$70,000. In 1979 the construction business had a net loss of
$1,462 with' the net income from the ranch being $254. Although
actual loss of earnings is not the criteria for determining dim
inished earning capacity, it is material and relevant where a
claimant has been self-employed for many.years prior to an on-
the-job injury.- -269-

















          
          
             
          

           
          

             
          
            

 

         
            
           

            
              

          
          

           
        

   
       
     

     
      

     
      

     
      

    

     
    

     
     

   
    

     
     
    

        
           

           
         
        
          
           
        

        
            

          
           
      

is 54 years old and has an eleventh grade education. • 
All his work experience has involved heavy physical labor. Prior 
to 1951, he worked in oil fields, in saw mills, on loqginq crews, 
ag a truck driver~ chok~r setter, millwright's helper-and-vene~r 
lathe operator. For 20 years followi~g 1951 he was-a loggirig con
tractor. In 1971 he became involved in his road construction bus-
iness and bought the cattle ranch. Had it not been for his 1978 
b~c~ injury, he could earn approximately $14.00 an hour operating 
heavy road equipment, the wage claimant wo~ld have to pay cat or 
bulldozer operators. - · ·. 

Now restricted to "light" work, claimant can no longer twist, 
lift, sit, drive or stand for long periods of time. He has signi
ficant limitation 6£ motion in the·spine with 50% loss of motion 
on backward bending, 30% loss on sideward bending .to the right and 
20% to the left. He has a mild give-way weakness in the-right il
ipsoas and ·right pl~ntar flexors and has .visible atrophy of the 
right calf. The Orthopaedic Consultants reported that he has a 
prominent limp; t~at passive motions of both hips resul~ in pain 
on the right radiating into the right buttock. 

Clairnani's treating neurosurgeon, Dr. Mark Melga:d, reports 
that claimant has a "chronic facet irritation." Dr. K. Clair An
derson of Mid-Valley Orthopedic Clinic believed as early as 1978 
that it was questionable whether claimant would improve enough to A 
return to construction work or heavy ~quipment operationi he ag- W 
reed that clairnani's symptoms indicate nerve root involvement. 
Dr. William Duff st~ted that claimant "wisely gave up his con-
struction work,. since the probability of re-injury if he returned 
to this is quite high." Claimant has not looked for alternative 
employment and.refused vocation~! assistance. 

The criteria for determining the extent of disability result
ing from an unscheduled injury is the permanent loss of earning 
capaci_ty. · Earning capacity is the ability to obtain and hold 
gainful employment in the broad field of ·general occup~tions, 
taking -into consideration the claimant's age, education, training, 
skills and work experience. ORS 656.214(5). After our de novo 
review, we conclude that the claimant is entitled to 40% of the 
maxi~um allowable by law foi unscheduled permanent partial dis
ability. 

ORDJ.:R 

The Refere~•s order dated February 24, 1981 is modified. 
Claimant is hereby awarded 40% of the maximum allowable by law for 
unsch~duled permanent partial ~isability oi the low back as a re
sult of his 1978 injury. Claimant's attorney is awarded a fee 
equal to 25% of the increased award. 
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Claimant is 54 years,old and has an eleventh grade education.
All his work experience has involved heavy physical labor. Prior
to 1951, he worked in oil fields, in saw mills, on logging crews,
as' a truck driver, choker setter, millwright's helper and veneer
lathe operator. For 20 years following 1951 he was a logging con
tractor. In 1971 he became involved in his road construction bus
iness and bought the cattle ranch. Had it not been for his 1978
back’ injury, he could earn approximately $14.00 an hour operating
heavy road equipment, the wage claimant would have to pay cat or
bulldozer operators.

Now restricted to "light" work, claimant can no longer twist, 
lift, sit, drive or stand for long periods of time. He has signi
ficant limitation of motion in thespine with 50% loss of motion
on backward bending, 30% loss on sideward bending .to the right and
20% to the left. He has a mild give-way weakness in the right il-
ipsoas and right plantar flexors and has visible atrophy of the 
right calf. The Orthopaedic Consultants reported that he has a
prominent limp; that passive motions of both hips result in pain
on the right radiating into the right buttock.

Claimant's treating neurosurgeon
that claimant has a "chronic facet ir
derson of Mid-Valley Orthopedic Clini
that it was questionable whether clai 
return to construction work or heavy
reed that claimant's symptoms indicat
Dr. William Duff stated that claimant
struction work,, since the probability
to this is quite high." Claimant has 
employment and refused vocational ass

, Dr. Mark .Melgard, reports
ritation." Dr. K. Clair An- 
c believed as early as 1978 
mant would improve enough to
equipment operation; he ag- 
e nerve root involvement,
"wisely gave up his con-
of re-injury if he returned
not looked for alternative
istance.

The criteria for determining the extent of disability result
ing from an unscheduled injury is the permanent loss of earning
capacity. Earning capacity is the ability- to obtain and hold
gainful employment in the broad field of general occupations,
taking into consideration the claimant's age, education, training,
skills and work experience. OR 656.214(5). After our de novo
review, we conclude that the claimant is entitled to 40% of the 
maximum allowable by law for unscheduled permanent partial dis
ability.

ORDCR

The Referee's,order dated February 24, 1981 is modified.
Claimant is hereby awarded 40% of the maximum allowable by law for
unscheduled permanent partial (disability of the low back as a re
sult of his 1978 injury. Claimant's attorney is awarded a fee
equal to 25% of the increased award.

m

m
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F. FRAME, Claimant 
Dennis Slack~ Claimant's Attorney 
SAIF Corp Legal, Defense Attorney 
Reouest for Review by SAIF ·, 

WCB 80-02458 
S~~tember 25~ ·1gs1 

. Reviewed by'Board Members McCallister and Lewis. 

The SAIF C6rporatioi seeks Board r~view of Referee Williams' 
order holdinq that the·employer failed to overcome th~ fi~e~ 
fighters' pr~surnptlon and· remanding as compensable the. denied -
claim f6r ciai~ant 1 s respiratory and heart conditions·~s a·result 
of firefightifig activities of February 12, 1980. 

_ SAIF contends ·th~t its med~cal expert's opinion tnat the con
ditions llcould have'' been caused by the claimant's deep sea diving 
~6tivities of February· 9, 1~80 is adeguat~ to overcome the rebut
table presumption established at ORS 656.802(1) and (2). Claimant 
contends that the Referee properly teli~d upon Wriaht v. SAIF, 289 
Or. 323 (1980). in reaching his decision.; Claimant also argues that 
even if the firefight~rs 1 presu~ptiqn·did not exist, ~he prepon-. 
de ranee _of the evidence clearly establishes compensabili ty. 

The Boaid affirms and. adopts the order of the Re;eree. 

ORDER 

·The Referee 1 s order dated January 12, 198) is affirmed. 
Claimant I s "attorney· is- .awarded $500 for his services at. this Board 
review, payable by the SAIF Corporation. 

·ROMELIA GONZALES de SANCHEZ, Claimant 
January Roeschlaub, Claimant's Attorney 
Noreen Sa1tveit, Defense Attorney 
Own Motion Order · 

Claim 87-CN-17170 S 
September 25, 1981 

In April. 1979 cJairnant, by and trroucih her attorney, n=:aues
t~d the Board to exercise its own motion j~risaiction pursuant to 
ORS 656.278 and reopen'her claim for an industrial injury of Sep
tember 3, 1970. Claimant 1 s aggravation riqhts hcve expirec.· 

On October 2, J.980 the Boara lssuca its O~n Motion RPferring 
for Heiring ln conjunction with another case pendina hetore the 
H~arings -Oivision OD the jgsue of entitJ.ement to ORS ~5~.245 bene
fits. ~he Board or~ered the Reieree to hold a consolidate~ hear
ing on these two issues. 

A hearing was ·held on Febrriary J.0, 1981 before Referee Man
~ix. By an·Opinion and Order and Recommendation dated Fehruary 
12, 1Q81 the Referee, in th~ own ~oti.on ·matter, recommende~ that 
the Board order the claim ~o be reopened upon the ciate thRt cJ~jm-

- ant is hospftalized for the recommended surgery. 
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EARL F. FRAME, Cla mant , WCB 80-02458
Denn s Black, Cla mant's Attorney September 25, 1981
SAIF Corp Legal, Defense Attorney
Request for Rev ew by SAIF •
Reviewed by'.Board Members McCallister and Lewis.

The  AIF Corporation seeks Board review of Referee Williams’
order holding that the employer failed to overcome the fire
fighter s '• presumption and' remanding as compensable the. denied
claim for claimant's respiratory .and heart conditions as a'result
of firefighting activities of February 12, 1980.

 AIF contends that its medical expert's opinion tnat the con
ditions "could have" been caused by the claimant’s deep sea diving
activities of February•9, 1980 is adequate to overcome the rebut
table presumption established at OR 656.802(1) and (2). Claimant
contends that the Referee properly relied upon Wright v.  AIF, 289
Or'323 (1980)' in reaching his decision. Claimant also argues that 
even if the firefighters’ presumption-did not exist, the prepon-.
derance of the evidence clearly establishes compensability.

The Board affirms and. adopts the order of the Referee.

ORDER

The Referee's'order dated January 12, 1981 is affirmed.
Claimant's attorney • is- awarded $500 for his services at. this Board
review,, payable by the  AIF Corporation.

ROMELIA GONZALES de SANCHEZ, Cla mant
January Roeschlaub, Cla mant's Attorney
Noreen Saltve t, Defense Attorney
Own Mot on Order

Cla m 87-CN-17170 S
September 25, 1981

In April 1979 claimant, by and through her attorney, reaues
ted the Board to exercise its own motion jurisdiction pursuant to
OR 656.278 and reopen her claim for an industrial injury of  ep
tember 3, 1970. Claimant's aggravation rights have expiree.'

On October 2, .1.980 the Board issued its Own Motion Referring
for Hearing in conjunction with another case pending before the
Hearings Division on the.issue of entitlement to OR 6.56.245 bene
fits. -The Board ordered the Referee to hold a consolidated hear
ing on these two issues.

A hearing was 'held,on February 1.0, 1981 before Referee Man-
nix. By an'Opinion and Order and Recommendation dated February
12,- l^^ l the Referee, in the own motion matter, recommended that 
the Board order the claim to be reopened upon the date that claim
ant is hospitalized for the recommended surgery.
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disagree with the Referee's recommendation. It is the 
Board's present policy"in own motion matters that a worker w~o is 
not employed or availahle for empJoyment is not entitlea t0 co~
pensation for temporary total disability. Ttiis c1aim:,nt was .i.n
iured in 1970 and has never returned to oainful employment 6r 
~ought a~y such employment or vocational-assistance. We find she 
is not entitled to have her claim reopened. 

IT IS SO ORDERED. 

ROMELIA GONZALES de SANCHEZ, Claimant 
January Roeschlaub, Claimant's Attorney 
Noreen Saltveit, Defense Attorney 
Request for Review by Employer/Carrier 

WCB 79-09700 
September 25, 1981 

Reviewed by Board Members Barnes and Mccallister. 

The employer/carrier requests Bciard review of Referee 
Mannix's order which ordered it to provide continuing.medical 
services pursuant to ORS 656.245 to the claimant and reimburse her 
f6r all outstanding medical bills in regard to her low back and 
left leg conditions. · 

The Board affirms and,adopts t~e order of the Referee. 

ORO!:R 

The. Referee's order t:iated February_ 12, 1981 is affirmed. 
Claimant's attorney is awarded $500 for her services at tnis ·soarG 
review, payable by the employer/carrier. 

THOMAS HATCHER, Claimant 
Karen Fink, Claimant's Attorney 
Fr~nk Mos~ato, Defense Attorney 
Request for .Review by Employer 

' . ' 

WCB 80-10166 
Septemper 25, 1981 

Reviewed by Board Members Barnes and Lewis. 

The employer seeks Bo~td re~iew of Referee Braverman•s order 
which awarded claimant 12~ 0 for 40% permanent partial'disability 
for his right shoulder co0dition. The employer cont~nds th~ award 
of 40% unscheduled disability is excessive and the Determinati6n 
Order awarding 20% scheduled ·disability should be convert~d to 20% 
unscheduled disability and affirmed. · · · · 

The Board affirms and adopts the order of the Referee. 

ORDER 

The Referee's order dated February 10, 1981 is affirmea. 
Claimant's attorney is awarded $300 for her services at th!s Boara 
review, payable by the employer/carrier. 
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We disagree v;ith the Referee's recommendati on. It is the
Board's present policy'in own motion matters that a worker who is
not employed or available for empioyment is not entitled to com
pensation for temporary total disability. This claim.'^nt was in
jured in 1970 and has never returned to gainful employment or
sought any such employment or vocational assistance. We find, she
is not entitled to have her claim reopened.

m

IT I  O ORDERED.

ROMELIA GONZALES de SANCHEZ, Cla mant
January Roeschlaub, Cla mant's Attorney
Noreen Saltve t, Defense Attorney
Request for Rev ew by Employer/Carr er

WCB 79-09700
September 25, 1981

Reviewed by Board Members Barnes and McCallister.

The employer/carrier requests Board review of Referee
Mannix's order which ordered it to provide continuing.medical
services pursuant to GR 656.245 to the claimant and reimburse her
for all outstanding medical bills in regard to her low back and
leftlegconditions.

The Bo.ard affirms and adopts the order of. the Referee.

ORDER
The. Re feree ' s order dated February. 12, 1981 is affirmed.

Claimant's attorney is awarded $500 for her services at this Board
review, payable by the employer/carrier.

m

THOMAS HATCHER, Cla mant
Karen F nk, Cla mant's Attorney
Frank Moscato, Defense Attorney
Request for Rev ew by Employer
Reviewed by Board Members . Barnes and Lewis.

WCB 80-10166
September 25, 1981

The employer seeks Board' review of Referee Braverman' s order
which awarded claimant 128° for 40% permanent partial'disability
for his right shoulder condition. The employer contends the award
of 40% unscheduled disability is excessive and the Determination
Order awarding 20% scheduled disability should be converted to 20%
unscheduled disability and affirmed.

The Board affirms and adopts the order of the Referee.

ORDER
The Referee's order dated February 10, 1981 is affirmed.

Claimant's attorney is awarded $300 for her services at this Board
review, payable by the employer/carrier.
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< JAMES HUBBS~ Claimant 
. Richard Condon, Claimant 1 s Attorney 
SAIF Corp Legal, Defense Attorney 
Request for Review by Claimant 

WCB 80-01043 
September 25, 1981 

Reviewed· by Board Members Barnes and Lewis. 

T he c l a i ma n t s e e ks Bo a r·d re v i e w o f Re f e re e s e i f e rt ' s o rd e r 
which affirmed the SAIF Corporation's denial of claimant's claim 
for an industrially caused back injury. 

The Board affirms and adopts the order of the Referee. 

ORDER 

The Referee's order dated December 9, 1980 is affirmed. 

DAVIDS. HUNTER, Claimant 
Michael Royce; Claimant 
SAIF Corp Legal, Defense Attorney 
Request for Review by SAIF 

WCB 80-02213 
September 25, 1981 

Reviewed by Board Memhers Barnes and McCallister. 

The SAIF Corporation seeks Board reviPw of Referee Neal's 
order that this "clajm he re·opened as of February 13, 1980 hecause 
of [claimant's] worsened psychol.ogicaJ condition relatea to ~is 
industrial ini'urv. 11 The issues are: (1) Whether the Referee 
erred· in orde~in~ claim reopeni~g~ and (2) whether SAIF.should 
have a setoff ·for a period in 1979 durin? ·which claimant received 
temporary total disability while working. 

Taking the second issue first, it is uncontroverted tbat 
claimant worked during a perio~ of time he was •receiving temporary 
total disability payments. SAIF thus requested ~hat· the Referee 
correct the November J.979 Determination oiaer. Tbe Referee appar~ 
e·ntly felt she was powerless to do so. The Referee was i:-,coi;-re~t. 
Our Referees have both the euthoricy and duty to correct ertors in 
Determinatio~ Orders when requested .. Lcslev I,~ Rohbins, WCB Case 
No. 79-00001 (June 30, 1981). 

We now correct the November J.979 Det0rminati.0n Orrl~r Mv ~m
ending it to include the underlined lan9u,1ge: "Temporary total 
disability inclu~ively from March 20, 1979 through September 6, 
1179, less ti~e worked." · 

On the merits of claim reopening, the Referee iound Dr. 
Leveaue's opinion unpersuasive. So do we. In ordering reopPning, 
,the Referee found the opinion of Dr. Roberts persuesive. we·ao 
not. 'I'he inconsistencies in cJaimant's testimony coup1erl with 
Exhibit 45 make it clear to us that Dr~ Roherts' opinio~ w~s basPd 
on an incowplete and iraccurate history. The Pvid0nce as a whoJe 
does not persuade us that claimant's work-relatea condition wor
sened, psychologically or otherwise, in Fehruary l9AO. 
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JAMES HUBBS, Cla mant
R chard Condon, Cla mant's Attorney
SAIF Corp Legal, Defense Attorney
Request for Rev ew by Cla mant

WCB 80-01043
September 25, 1981

Reviewed by Board Members Barnes and Lewis.

The claimant seeks Board review of Referee  eifert's order
which affirmed the  AIF Co.rpo rat ion' s denial of claimant's claim
for an industrially caused back injury.

The Board affirms and adopts the order of the Referee.

ORDER
The Referee's order dated December 9, 1980 is affirmed.

DAVID S. HUNTER, Cla mant
M chael Royce, Cla mant
SAIF Corp Legal, Defense Attorney
Request for Rev ew by SAIF

WCB 80-02213
September 25, 1981

Reviewed by Board Members Barnes and McCallister.

The  AIF Corporation seeks Board review of Referee Neal's
order that this "claim be' reopened as of February 13, 1980 because
of fclaim.ant ‘ s] worsened psychological, condition related to his
industrial injury." The issues are: (1) Whether the Referee
erred'in ordering claim, reopening; and (2) whether  AIF should
have a setoff for a period in 1979 during which claimant received
temporary total disability while working.

Taking the second issue first, it is uncontroverted that
claimant worked during a period of time he was receiving tem.porary
total disability payments.  AIF thus requested that-the Referee
correct the November ' 1.979 Determination Order. The Referee appar
ently felt she was powerless to do so. The Referee was incorrect.
Our Referees have both the authority and duty to correct errors in
Determination Orders when requested. Lesley I'.- Robbins, WCB Case
No. 79-00001 (June 30, 1981).

We now correct the November 1.979 Determination Order ov am
ending it to include the underlined language: "Temporary total
disability inclusively from March 20, 1979 through  eptember 6,
1979, less time worked."

On the merits of claim reopening, the Referee found Dr.
Leveaue's opinion unpersuasive. '  o do we. In ordering reopening,
,the Referee found the opinion of Dr. Roberts persuasive. We do 
not. The inconsistencies in claimant's testimony coupl.ed with
Exhibit 45 make it clear to us that Dr, Roberts' opinion was based
on an incomplete and inaccurate history. The evidence as a v.’ho] e
does not persuade us that claimant's work-related condition wor
sened, psychologically or otherwise, in February 1980.
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the Referee ordered claim reopening, she di~ not 
reach the alternative issue of extent of-disability raised by 

clafmant's :re·quest for hearing.· This case will be remanded for· 
consideratiop~of that issue. ·· · 

ORD::··R 

The November 1, 1979 � ~termination Order.is amend~d as stated 
above. The Refer~e's order dated Decemb~r 26, 1980 is reverse~ 
and this case is remanded fat furthe~ proceedings ·consistent with 
this o·rder. 

BEVERLY JACOBSON, Claimant 
W.D. Bates, Jr., Claimant's Attorney 
Miidred Carmack, Defense Attorney 
R~quest for Review_,by Claimant 

WCB 80-04264 
September 25, 1981 

Reviewed by Board Mem~ers McCallister and Lewis. 

The claimant ~eeks Board review of Referee McSwain's order 
which affirmed the employer's denial of claimant's claim for a 
compensable jridustrial injury. 

The Board affirms and adopts the order of the Referee. 

ORDER 

The ~eferee 1 s order dated March 17, 1981 is affirmed. 

NANCY KIMSEY, Claimant 
Rolf Olson; Claimant's Attorney 
SAIF Corp Legal, Defense Attorney 
Request for Review by Claimant 

WCB 80-05585 
September 25, 1981 

Reviewed by Board Members McCallister and Lewis. 

The claimant seeks Board review of Referee Johnson's order 
which affirmed the SAIF Corporation 1 s denial of compensability of. 
her neck and low back conditions. 

The Board affirms and adopts the order of the Referee. 

_ORDER 

The Referee's order dated March 13, 1981 is affirmed. 
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Because the Referee ordered claim reopening, she did not
reach the alternative issue of extent of disability raised by
claimant’s request for hearing. This case will be remanded for
consideration of that issue.

ORDl'R
The November 1, 1979 Determination Order is amended as stated

above. The Referee's order dated December 26, 1980 is reversed
and this case is remanded for further proceedings consistent v'ith
this order.

BEVERLY JACOBSON, Cla mant
W.p. Bates, Jr., Cla mant's Attorney
M ldred Carmack, Defense Attorney
Request for Rev ew by Cla mant

WCB 80-04264
September 25, 1981

Reviewed by Board Members McCallister and Lewis.

The claimant seeks Board review of Referee Mc wain's order
which affirmed the employer's denial of claimant's claim for a
compensable industrial injury.

The Board affirms and adopts the order of the Referee.

ORDER
The Referee's order dated March 17, 1,981 is affirmed.

NANCY KIMSEY, Cla mant
Rolf Olson, Cla mant's Attorney
SAIF Corp Legal, Defense Attorney
Request for Rev ew by Cla mant

WCB 80-05585
September 25, 1981

Reviewed by Board Members McCallister and Lewis.

The claimant seeks Board review of Referee Johnson's order
which affirmed the  AIF Corporation's denial of compensability of 
her neck and low back conditions.

The Board affirms and adopts the order of the Referee.

,ORDER
The Referee's order dated March 13, 1981 is affirmed.
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B. LEONARD,- Claimant 
Larry Bruun, Claimant's Attorney 
SAIF Corp Legal, Defense Attorney 
Request for Review by Clai~ant 

WCB 80-02260 
September 25, 1981 

Reviewed by Board Memhers Barnes and·Lewis. 

The claimant seeks B6ard review of RPf~ree Peterson's order 
~hich·affirroed a·Deterrnination Order which awaraea cJ.ai.mant 48° 
for 15% unschedul.ed permanent partial aisahility for his ]0w-b~ck 
injury. Claimant contends the awaia is insufficient and failed to 
consider claimant's psychological condition. We agree and, there
fore, modify the R~feree's order. 

The Board adopts the recitation ~f f2ci set forth in the fef
eree's order but would add ~he followihg. 

Dr. CnJbach's- May 17, 1979 report state<'l: "I tbinl-: ·tre pres
ent treatme~t does still reJate to his on-the-jdb injury 0f March 
24, 1977.'' The Referee found cJ.aimant's psych6logical conditioP 
compensable. We agree. 

The question then i~, to what extent is claimant permanently 
impaired? Dr. t6lbach stated in hi~ report -dated.March 9, 1978~ 
"To.the extent that -they [p~ychological condjtionsJ are r_eJated to 
the industrial injury, I would see them as being· mild to moder
ate." Again, the doctor's May 1979 report stated: "Men- tal 
ex-amination today revealec·a man very similar to the one de-
scribed in my pre·vious reports. 11 • • 

Considering claimant'R.unscheduled disabilities including 
psychological c~hdiiion, antj in view of pertinent social/vocatjonal 
factors recited by the Refer~~. we find claimant has lost 40% of 

:his.earning ~apaci~y. 

ORD?R 

The Referee's order dated-January 2n, 1981 is modified. It 
is ordered that· claimant is awarded 128° for. 40% unscheduled perm
anent partial disability .. This award is in lieu of ali others. 

Claimant's atto~ney is allowed 25% of the increased compensa
tion ordered herein, not to exceed $2 ,_000. 
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CLEATUS B. LEONARD, Cla mant
Larry Bruun, Cla mant's Attorney
SAIF Corp Legal, Defense Attorney
Request for Rev ew by Cla mant

WCB 80-02260
September 25, 1981

Reviewed by Board Members Barnes and Lewis,

The claimant seeks Board reviev; of Referee Peterson's order
which affirmed a Determination Order which awarded cl.ai.mant 48°
for 15% unschedul.ed permanent partial disability for his low-back
injury. Claimant contends the award is insufficient and failed to
consider claimant's psychological condition. . We agree and, there
fore, modify the Referee's order.

The Board adopts the recitation of fact set forth in the Ref
eree's order but would add the following.

Dr. Col bach's- May 17, 1979 report stated: "I think the pres
ent treatment does still relate to his on-the-job injury of March
24, 1977." The Referee found claimant's psychological condition
compensable. We agree.

The Question then is, to what extent is claimant permanently
impaired? Dr. Colbach stated in his report dated March 9, 1978:
"To the extent that they (psychological conditions] are related to
the industrial injury, I would see them as being mild to moder
ate." Again, the doctor's May 1979 report stated: "Men- tal
examination today revealed'a man very similar to the one de
scribed in my previous reports."

Considering claimant's..unscheduled disabilities including
psychological condition, and in view of pertinent social/vocational
factors recited by the Referee, we find claimant has lost 40% of
his.earnin.g capacity.

ORDi'^R

The Referee's order dated•January 26, 1981 is modified. It
is ordered that'claimant is awarded 128° for. 40% unscheduled perm
anent partial disability. This award is in lieu of all others.

Claimant's attorney is allowed 25% of the increased compensa
tion ordered herein, not to exceed $2,000.
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M. LINDBERG, Claimant 
Richard _Kropp, Claimant's Attorney 
SAIF Corp Legal, Defense Attorney 
Request for Review by SAIF 

WCB 80-06821 
September 25, 1981 

Reviewed by Board Mernb~rs McCallister and Lewis. 

The SA~F ·corporation ~eeks Board review of Referee Peterson's 
order which vacated the Determination Order of July 11, 1980 
because he found claimant was not then rnedicaily stationaiy and 
remanded the claim to SAIF for further processing and retroactive 
reinstatement of temporary total disability until closure pursuant 
to ORS 6~6.268. - An alternative issue before the Referee .was 
extent of claimant's permanent disability. 

The Board affirms and adopts the order of the Referee. 

ORDER 

The Referee's order dated March 20, 1981 is affirmed. 
Claimant's attorney is awarded $500 for his services at this Board 
review, payable by -the SAIF Corporation. 

CLARICE M. MONROE, Claimant 
Gary Jones, Claimant 1 s Attorney 
SAIF Corp Legal, Defense Attorney 
Request for Review by SAIF . . 

WCB 79-06698 
September 25, 1981 

Reviewed by Board !-;erabers Barnes and 1-!c:Callister. 

The SAIF Corporatioh seeks Board review of ohly the attor
ney's fee awarded -by Referee Mannix's supplemental order. 

The Refer~e•s ori~inal order dated February 5, 19~0 rejected 
claimant's argument that she was permanently and totalli dis
abled. · The Board affirmed the Referee on August 11, 1980. 
Claimant appealed to the Court ~f Appeals. Claimant also moved to 
submit additional evidence to that court. The Court of App.eals 
remanded to the Referee pursuant to ORS 656.298(6). Upon consid
eration of the additional evidence, by supplemental order dated 
January 6, 1981, the Referee found claimant was permanently anc 
totally disabled. SAIF has not requested Board review of that 
finding. 

· Rather, the only issue raised involves attorney fees. The 
Referee's original February 5, 1980 order allowed clalmant's at
torney 11 25% of this increased awar9 of compensation, not to exceed 
$2,000,- as and for a reasonable ~ttorney fee.'' The Referee's Jan
uary 6, 1981 supplemental order allowed claimant's attorney an 
additional $2,000' in attorney fees. The Referee stated thatthe 
proceeding before him on remand was more in the nature of 11 a new 
proceeding than •.• a proceedi~g on remand," and explained his at
torney fee award was "for services rendered at the Bo~rd, Court of 
Appeals and hearing-remand lev~ls." 
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DARYLENE M. LINDBERG, Cla mant WCB 80-06821
R chard .Kropp, Cla mant's Attorney September 25, 1981
SAIF Corp Legal, Defense Attorney
Request for Rev ew by SAIF
Reviewed by Board Members McCallister and Lewis.

The  AIF Corporation seeks Board review of Referee Peterson's
order which vacated the Determination Order of July 11, 1980 
because he found claimant was not then medically stationary and
remanded the claim to  AIF for further processing and retroactive
reinstatement of temporary total disability until closure pursuant
to OR 656.268. An alternative issue before the Referee was
extent of claimant's permanent disability.

The Board affirms and adopts the order of the Referee.

ORDER.
The Referee's order dated March 20, 1981 is affirmed.

Claimant's attorney is awarded $500 for his services at this Board
review, payable by the  AIF Corporation.

CLARICE M. MONROE, Cla mant
Gary Jones, Cla mant's Attorney
SAIF Corp Legal, Defense Attorney
Request for Rev ew by SAIF

WCB 79-06698
September 25, 1981

Reviewed by Board Members Barnes and McCallister.

The  AIF Corporation, seeks Board review of only the attor
ney's fee awarded by Referee Mannix's supplemental order.

The Referee's original order
claimant's argument that she was
abled. The Board affirmed the Re
Claimant appealed to the Court of
submit additional evidence to tha
remanded to the Referee pursuant
eration of the additional evidenc
January 6, 1981, the Referee foun 
totally disabled.  AIF has not r
finding.

dated February 5, 1980 rejected
permanently and totally dis-
feree on August 11, 1980.
Appeals. Claimant also moved to

t court. The Court of Appeals
to OR 656.298(6). Upon consid-
e, by supplemental order dated
d claimant was permanently and
equested Board review of that

Rather, the only issue raised involves attorney f'
Referee's original February 5, 1980 order allowed claii
torney "25% of this increased award of compensation, n^
$2,000, as and for a reasonable attorney fee." The Re:
uary 6, 1981 supplemental order allowed claimant's att<
additional $2,000'in attorney fees. The Referee statei
proceeding before him on remand was more in the nature
proceeding than...a proceeding on remand," and explain*
torney fee award was "for services rendered at the Boa
Appeals and hearing-remand levels."
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SAIF objects to the Referee's award of attorney fees on re
mand, although its standing to do so is far from clear. All of 
the Referee's awards of attorney fees are payahle from claimant 1 s 
compensation; the attorney fee awards do not increase SAIF's l:a
bility in any way. · · 

Nevertheless, assuming stand:irig, we·agree with the Referee's 
result but disaqree with his reasoninq. First, we r24ect the Ref
eree's ''new pio~eeding" theory as far:fetched and artificiai. 
Second, we hold the Referee had no authority to award ordinary 
attorney fees for services rendered at the Board or Court of 
Appeals ~evels. 

The Referee reached a correct result because of O~R 438-47-
010(2) which permits a greater award of attorney fees than other
wise permitted ~Your rules based upon a sworn statement of Rxtra
ordinary services. Claimant's attorney did not suhmit such a 
statement to the Referee, but has submitted such a statement to 
the Board in connection with this review .. While it would have 
been better practice to submit the statement· of extraordinary 
services to the Referee, the statement before us fully documents 
and justifies the Referee's award of attorney fees. 

ORDFR 

The Referee's suppJe~ental order dated January 6, 1981 is 
·affirmed. 

Claimant's attorney is awarded $250 for services rendered in 
connection with this Board review, payable by the SAIF Corporation. 

DONNA C. RICHARDSON, Claimant 
Steven Yates, Claimant's Attorney 
Keith Skelton, Defense Attorney 
Request for Review by Employer 

WCB 80-06004 
September 25, 1981 

Review~a bi Board Members Barnei and McCallister. 

The employer seeks Board review of Referee Baker's rr~er 
awarding 30% unscheduled permanent partial disability for cJ.aj_:~
ant's ]ow hack injuries sustained on Ju]y 24, 1979 wher sb~ s]ip-

-;:ie6 and fell ciown severaJ cc.1twalk steps where she worked. Th<: 
Referee's ,iward was in addition to a JO% ow,Hd qra1:tcd l,y Deter
mination Order dated May 15, 1980. The sole issue on ~ev1ew is 
the extent of disability; 

Claimant fell while working as a food processing supervisor. 
The initial diagnosis was an anterior chip fracture of ·the lt1JT1bar 
ver~ebra. There was some tjouht tha~ she had, in fact, sustained a 
fracture. Dr. Stanley commenteq: 

"If she is still having pain, we will cor.sider 
a·scan to see if there really w2s a fracture~ 
not that this would make any t;liffererice in .'.:er 
prognosis." 
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m
 AIF objects to the Referee's award of attorney fees on re

mand, although its standing to do so is far from clear. All of
the Referee's awards of attorney fees are payable from claimant's
compensation; the attorney fee awards do not increase  AIF's lia
bility in any way.

Nevertheless, assuming standing, we'ag'ree with the Referee's
result but disagree with his reasoning. First, we reject the Ref
eree's "new proceeding" theory as far-fetched and artificial.
 econd, we hold the Referee had no authority to award ordinary
attorney fees for services rendered at the Board or Court of
Appeals levels.

The Referee reached a correct result because of O^R 438-47-
010(2) which permits a greater award of attorney fees than other
wise permitted by our rules based upon a sworn' statement of extra
ordinary services. Claimant's attorney did not submit such a
statement to the Referee, but has submitted such a statement to
the Board in connection with this review. .While it wou.ld have
been better practice to submit the statement' of extraordinary
services' to the Referee, the statement before us fully documents
and justifies the Referee's award of attorney fees.

ORDFR

The Referee's supplemental order dated January 6, 1981 is
affirmed.

Claimant's attorney is awarded $250 for services rendered in
connection with this Board review, payable by the  AIF Corporation

DONNA C. RICHARDSON, Cla mant
Steven Yates, Cla mant's Attorney
Ke th Skelton, Defense AttorneyRequest for Rev ew by Employer

WCB 80-06004
September 25, 1981

Reviewed by Board Members Barnes and McCallister .•

The employer seeks Board review of Referee Baker's order
awarding 30% unscheduled permanent partial disabi 1 i ty ' f or clai.m-
ant's low hack injuries sustained on July 24, 1979- when she slip
ped and fell down several catwalk steps v/here she worked. I’ho
Referee's award v/as in addition to a J 0% aware grar.teci by L'etor-
mination Order dated May 15, 1980. The sole issue on review is
the extent of disability.

Claimant fell while working as a food processing supervisor.
The initial diagnosis v/as an anterior chip fracture of the lumbar
vertebra. There v/as some doubt that she had, in fact, sustained a
fracture. Dr.  tanley commiented;

"If she is still havihg pain, v/e will consider
a' scan to see if there really v/as a fracture-,
not that this v/ould make any difference indier
prognosis."

-277-
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x-rays taken on Aug~st 15, 1979 showed no change-in .the area 
where a fracture had been suspected. Dr. Stanley ·then concluded: 

"I do·not feel that this was a fracture, just 
a developmental problem and her main problem 
was a muscle liga~ent injury. 11 

At the time she was discharged froi the hospital, on August 1, 
1979, the diagnosis was that· she had sustained a soft tissue 
injury to the back. 

· Claimant~s recovery was complicated by her ohesity. She is 
5'2" tall and had-weighed around 206 pounas for about 13 years. 
Because Dr. Stanley did not think her back condition would i~prove 
until she lost _weight, Dr. Brossart referred her for·a medical 
weight loss program, expressing the opinion that if it failed, 

.consideration might_be given to gastroplasty. _ 
Dr. Marva Grah~m, the medical examirier at the Callahan Cen

ter,_ reported in October.·1979 a medical impression of a chronic 
lumbosacral strain with right sciatica. Claimant's activities 
were -lirni ted to no -heavy lifting, bending, twisting or. prolonged 
sitting or standing. Claimant's progress at the center was lim
ited by her o~esity and a tendency to be depressed. It was be
lieved, ho~ever, .that her chances of continuing on a modified job, 
arranged at her~foimer work place, were fair to good. 

Dr. Chen Tsai~ to whom claimant went for treatment in January 
1980, had the impression of a right L-5 radicular compression due A 
to traumatic herniation of the nucleus pulposus at L4-5. Because • 
of claimant's failure to respond to conservative treatment, he 
recommended a myelogram. The February myelogram revealed no posi-
tive findings. In April 1980, Dr. rsai stated that no f~rther 
neurosurgical, diagnostic-or therapeutic procedure was ir.dicated. 
He recommended placement in a sedentary job with weight bearing 
limited to 20 pounds·below the shoulder, no repetitive twisting or 
turning, with squatting substituted for bending. The limitations 
were substantially the·s~me as those suggested at the·Callahan 
Center and wer~ restated by Dr. Tsai in a medical report form 
completed by him on October 1j, 1980 for the Employment Division. 

Claimant _is 33 years old, has a tenth grade education anc1 
obtained ·a GED in 1980. Her work experience incluoes raisjng 
tropical fish, smoked meat ~recessing, ~older feeder ana•vinyl 
rnachi~e opeiator· in addition to-food processing work and some 
experiende as a tree-lance writer. Claimant's test scores on a 
General Aptitude Test suggest that she is likely to be ahl.e to 
perform satisfactorily in 51 of the 62 occupational ability pat-
terns. · 

In summary, we find that claimant sustained only n soft tis
sue injury with no fracture n~r detectible neurological involvp
ment; that her physical impairment as a consequence of this' soft 
tissue injury (as distinguished from unrelated noncompensable 
conditions such as obesity) is minimal; and that claimant has 
numerous vocational opportunities available that are within her · 
physical capacity. 
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New x-rays taken on August 15, 1979 showed no changein the area 
where a fracture had been suspected. Dr.  tanley then concluded:

"I do'not feel that this was a fracture, just 
a developmental problem and her main problem
was a muscle ligament injury."

At the time she was discharged from the hospital, on August 1,
1979, the diagnosis v;as that she had sustained a soft tissue
injury to the back.

■ Claimant's recovery was complicated by her obesity.  he is
5'2" tall and had weighed around 206 pounds for about 13 years.
Because Dr.  tanley did not think her back condition would improve
until she lost weight. Dr. Brossart referred her for a medical
weight loss program, expressing the opinion that if it failed,
consideration might be given to gastroplasty.

Dr. Marva Graham, the medical examiner at the Callahan Cen
ter, reported in October, 1979 a medical impression of a chronic
lumbosacral strain with right sciatica. Claimant's activities
were limited to no heavy lifting, bending, twisting or.prolonged
sitting or standing. Claimant's progress at the center was lim
ited by her obesity and a tendency to be depressed. It was be
lieved, however, that her chances of continuing on a modified job,
arranged at her former work place, were fair to good.

Dr. Chen Tsai, to whom claimant went for trea
1980, had the impression of a right L-5 radicular
to traumatic herniation of the nucleus pulposus at
of claimant's failure to respond to conservative t
recommended a myelogram. The February myelogram r
tive findings. In April 1980, Dr. Tsai stated tha
neurosurgical, diagnostic or therapeutic procedure
He recommended placement in a sedentary job with w
limited to 20 pounds below the shoulder, no repeti
turning, with squatting substituted for bending,
were substantially the same as those suggested at
Center and were restated by Dr. Tsai in a medical
completed by him on October 13, 1980 for the Em.plo

tment in January
compression due
L4-5. Because

reatment, he
evealed no posi-
t no further
was indicated,
eight bearing
tive twisting or
The limitations
the'Callahan
report form
yment Division.

Claimant is 33 years old, has a tenth grade education and 
obtained ’a GED in 1980. Her work experience includes raising
tropical fish, smoked meat processing, molder feeder and'vinyl
machine operator in addition to-food processing work and some 
experience as a free-lance writer. Claimant's test scores on a
General Aptitude Test suggest that she is likely to be abi.e to
perform satisfactorily in 51 of the 62 occupational ability pat
terns.

In summary, we find that claimant sustained only a soft tis
sue injury with no fracture nor detectible neurological involve
ment; that her physical impairment as a consequence of this' soft 
tissue injury (as distinguished from unrelated noncompensable
conditions such as obesity) is minimal; and that claimant has 
numerous vocational opportunities available that are within her
physical capacity.
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The Ref~ree's order dated Jan~~ry 30, 1981 is modified. In 
lieu of the Referee 1 s award, claimant is awarded 48° for 15% un
scheduled disability in addition to the 10% award granted by the 
Determination Order d~ted May 15, 1980 for a total award .of 25% 
unscheduled disability. Claimant's attorney is allowed an attot
ney fee of 25% of and out of the compensation granted by this 
order over that granted by the Determination·order, not to exceed 
$2.,600; this is {n lieu of.the attorney fee allowed by the R~feree~ 

DAVID TEGMAN, Claimant 
Peter·Hansen, Claimant 1 s Attorney 
SAIF Corp Legal~ Defense Attorney 
Request for Review by SAIF 

WCB 80-07385 
September 25, 1981 

Reviewed by Board Members Lewis and Mccallister. 

The SAIF Corporation seeks Board review of those portions of 
Referee Menashe's aider ~hich awarded 25% loss of the rigtit 
forearm and 60% uns6heduled permanent partial disability :or 
claimant 1 s head, brain and psychological injuries. The Referet· 
affirmed those portions of the earlier Determination Order which 
awarded 100° fpr total loss ·of vision in the claimant's left eye, 
19.2° for··10% loss of his left arm, and 37.5° for 251 loss of the 
left le~. Claimant seeks an award of permanent· total disability. 
SAIF contends that the Referee's award is excessive. 

The Board affirms and adopts the order of the Referee. 

ORDER 

The Referee's order dated March 9, 1981 is affirned. 
_Claimant's atto~ney is granted $400 for his services at this Board 
review, payable by the SAIF Corporation. 
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DAVID TEGMAN, Cla mantPeter Hansen, Cla mant's Attorney
SAIF Corp Legal, Defense Attorney
Request for Rev ew by SAIF
Reviewed by Board Members Lewis and McCallister

WCB 80-07385September 25, 1981

The  AIF Corporati
Referee Menashe's order
forearm and 60% unsched
claimant's head, brain
affirmed those portions
awarded 100° for total
19.2° for 10% loss of h
left leg. Claimant see
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loss -of vision in the claimant's left eye,
is left arm, and 37.5° for 25%' loss of the 
ks an award of permanent total disability.
Referee's award is excessive.

The Board affirms and adopts the order of the Referee.

ORDER
The Referee's order dated March 9, 1981 is affirmed.

Claimant's attorney is granted $400 for hisservices at this Board
review, payable by the  AIF .Corporation.
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THORNTON, Claimant 
Gordon Stewart) Claimant 1 s Attorney 
Marcus Ward, Defense Attorney 
Request for Review by SAIF 

WCB 79-06568 
September.25, 1981 

Reviewed by Board Members Barnes and McCallister. 

The SAIF Corporation seeks Board review of Referee Nichols 1 

order which set.aside SAIF's denial of claimant's aggravation 
claim and proceeded to rate clairnant•~·disability on the aggrava
tion c.laim. 

The Board affirms and· adopts the Referee'i order with the 
following additional observations: 

Claimant's compensable low back condition was complicdted hy 

her pregnancy~ as was noted by several doctors. ·sAIF makes much 
of these doctors' reports to argue that claimant failed to sustain 
her burden of proof that her worsened condition was carisally re
lated to her compensable injury~ However, we believe that the 
fact that claimant's low back.problems continued after the birth 
of her baby supports the inference of a causal relationship to her 
industrial injury, and we so infer. 

-ORDER 

The Referee's order dated October 9, 1980 
Claimant's attorney is awarded an at~orney fee 
vices rendered on Board review, paya~le by the 

CLIFFORD WALDRON, Claimant 
John Parkhurst, Claimant 1 s Attorney 
SAIF Corp Legal,, Defense ~ttorney 
Request for Review by SAIF 

is affirmed. 
of $300 for ser
SAIF Cor~oration. 

WCB 80-07436 
September 25, 1981 

Reviewed by Board Membe;s McCallister and I,ewis. 

The SAIF seeks Board review ~~d claimant cross requests 
review of Referee Menashe's order which qranted claimant an award 
of 112° for 35% unscheduled disability. SAJF con~ends that the 
award is excessive and· that the Determination Order's awa~d of 5% 
unscheduled low· back disability should· be reinsta~ed. The claim
ant contends that the·award granted by the Referee is insufficient. 

Claimant was employed by the City of Gresham as an equipment 
operato~-and sustained a compensable back injury on.May 9, 1979 
when·he fell off a dump truck landing on his tailbone. The medi
cal evidence in this record indicates very little objective find
ings to.substantiate claimant's continuing complaints. "His condi
tion has been diagnosed as lumbosacral strain and -coccydynia with 
a possibility of a herniated disc. The Orthopaedic Consultants Q 
found no work restrictions were necessary and no perma~ent impair- 9 
ment resulted. Dr. Patton fo~nd significant impair~e,t and placed 
rather stringent work restrictions on claimant. · 
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NANCY THORNTON, Cla mant
Gordon Stewart, Cla mant's Attorney
Marcus Ward, Defense Attorney
Request for Rev ew by SAIF

WCB 79-06568
September 25, 1981

Reviewed by Board Members Barnes and McCallister.

The  AIF Corporation seeks Board review of Referee Nichols'
order which set aside  AIF's denial of claimant's aggravation
claim and proceeded to rate claimant's-disability on the aggrava
tion' claim.

The Board affirms and' adopts the Referee's order with the
following additional observations:

Claimant's compensable low back condition was complicated by
her pregnancy', as was noted by several doctors.  AIF makes much
of these doctors' reports to argue that claimant failed to sustain
her burden of proof that her worsened condition was causally re
lated to her compensable injury. However, we believe that the
fact that claimant's low back problems continued after the birth
of her baby supports the inference of a causal relationship to her
industrial injury, and we so infer.

•ORDER

The Referee's order dated October 9, 1980 
Claimant's attorney is awarded an attorney fee
vices rendered on Board review, payable by the

is affirmed,
of $300 for ser- 
 AIF Corporation.

WCB 80-07436
September 25, 1981

. CLIFFORD WALDRON, Cla mant
John Parkhurst, Cla mant's Attorney
SAIF Corp Legal, Defense Attorney
Request for Rev ew by SAIF
•Reviewed by Board Members McCallister and lewis.

The  AIF seeks Board review and claimant cross requests
review of Referee Menashe's order which granted claimant an award
of 112° for 35% unscheduled disability  AIF contends that the 
award is excessive and' that the Determination Order's award of 5%
unscheduled low back disability should- be reinstated. The claim
ant contends that the award granted by the Referee is insufficient

Cla
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imant was employed by the City of Gresham as an equipment
and sustained a compensable back injury on.May 9, 1979 

fell off a dump truck landing on his tailbone. The medi-
ence in this record indicates very little objective find-
substantiate claimant's continuing complaints. 'His condi-
been diagnosed as lumbosacral strain and -coccydynia with
ility of a herniated disc. The Orthopaedic.Consultants
work restrictions were necessary and no permanent impair-

ulted. Dr, Patton found significant impairmeit and placed
tringent work restrictions on claimant.

-280-

m





-





        
             

           
       

    
          

          
          

           
   

    
      
      
    

  
  

      

        
        

          
  

         
        
          

          
           
      

           
       

        
         
        
          
          
   

         
          

         
          

          
         

       
         

        
    

We find.that the preponderance of evidence precludes claimant 
from· work in heavy m·a.nual labor. He is 25 year·s of age with an 
11th grade education. H~ has 6btained his GED. His past work 
experience includes landscaping, punch press operator, sandblaster 
and p~iriting parii~g lot strip~~- · 

we concl~de that the award ·granted by the Referee is exces
sive but _further conclude the· award granted by the Determination 
Order is inadequate. We find claimant's loss of wage earning 
cap~city erititle~ him to an award ~f 64°- for 20% unscheduled ~is
ability~ 

JON L. WHITE, Claimant 
Olson, Hittle et al, Claimant 1 $ Attorneys 
Blaii, MacDonald ~t al, Defense Attorneys 
Request for· Review by Cl_aimant . 

WCB 80-3644 
-septemb~r 25; 1981 

Reviewed· by Board }~embers Mccallister and Lewis. 

Claimant seeks · Board review of Referee Foster'! s order 
awarding-20% permane~t- partial disability for claimant's low 
back i~jury of June 5, 1979. Claimant contends that.the 
award is inaqequate.· 

i·Thile helping _lift a ·volkswagen engine where he worked 
as an·auto mechanic, Glaimant compensably injured his low 
back. He ncited discomfort in his back but ~ontinued working. 
The d~scomfort increased over a period of time and claimant 
began to have pain in· both_ legs.. Abo"ut a week after the 
lifting incident, claimant sought chiropr~ctic treatment 
from Dr. Rex A. H_oward who diagnosed his condition as a 
llll:lbar strain. Aft·er. about ten_ treatments,- which provided 
only te·mporary relief, - claimant· consulted his family doctor, 
Dr. Barney· Saunders, who also ·diagnosed a lumbosacral strain. 
He recommended physiotherapy, heat ·and ·6edication. on June 
26, claimant reported pain in the lefi leg with paresthesis 
of the -leg and foot. No evidence of nerye root. impir1gement 
was· f_ound on exanination. · 

Dr. J. tricholas Fax, Jr., the orthopedist to .whom the 
claimant was referred by Dr. l!oward, noted in August ·of 1979 
~hat clainant had marked symptoms ~nd should_ have a. l."'.'lyelogram. 
His examiqation and review of claimant's· x~rayi gave hin the 
impression that clainant had a herniated disc in the lower 
lumbar· spine.··which .was I!lost likely putting pressure'· o~ the 
S-1 nerv_e root. orthopaedic. c6nsultant_s disagreed. Their 
Septemp·er 1979 diagnosis was simply that claimant had a 
chronic lumbar strain, since tl)ey found. no true qbjective -· 
evid~nce of a herniated disc. · · 
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m We find.that the preponderance of evidence precludes claimant
fromwork in heavy manual labor. He is 25 years of age with an
11th grade education. He has obtained his GED. His past v;ork
experience includes landscaping, punch press operator, sandblaster
and painting parking lot stripes.

We conclude that the award ‘granted by the Referee is exces
sive but further conclude the award granted by the Determination
Order is inadequate. We find claimant's loss of wage earning
capacity entitles him to an award of 64°- for 20% unscheduled dis
ability. . ‘

m

JON L. WHITE, Cla mant
Olson, H ttle et al, Cla mant's Attorneys
Bla r, MacDonald et al, Defense Attorneys
Request for Rev ew by Cla mant

WCB 80-3644
September 25,- 1981

Reviewed by Board Members McCallister and Lev/is.

Claimant seeks Board review of Referee Foster's order
awarding 20% permanent partial disability for claiinant's low
back injury of June 5, 1979. Claimant contends that .the
award is inadequate.

While helping lift a Volkswagen engine where he worked
as an■auto mechanic, claimant compensably injured his low
back. He noted discomfort in his back but continued working.
The di-scomfort increased over a period of time and claimant
began to have pain in both. legs. About a week after the
lifting incident, claimant sought chiropractic treatment
from Dr. Rex A. Howard who diagnosed his condition as a
lumbar strain. After about ten.treatments,, which provided
only temporary relief, claimant consulted his family doctor,
Dr. Barney  aunders, who also diagnosed a lumbosacral strain
He recommended physiotherapy, heat and medication. On June
26, claimant reported pain in the left leg with paresthesis
of the leg and foot. No evidence of nerve root,impingement
was- found on examination.

m

Dr. J. Nicholas Fax, Jr., the orthopedist to .whom the 
claimant was referred by Dr. Howard, noted in August of 1979 
that claimant had marked symptoms and should have a myelogram
His examination and review of claimant's- x-rays gave him the
impression that claimant had a herniated disc in the lower
lumbar spine, which .was most likely putting pressure', on the 
 -1 ner.ve root. Orthopaedic. Consultants disagreed. Their
 eptember 1979 diagnosis was simply that claimant had a
chronic lumbar strain, since they found.no true objective
evidence of a herniated disc.
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consultants did, however, recoITll':1end vocational 
retra•ining because claimant could no longer do heavy physical 
work and could·not return to his work as.a mechanic. For 
some unexplained reasort, Field Services Division closed its 
file, noting that claimant had no residuals, and apparently 
.told the cLaimant to contact his former· employer for a 
r.todif ied position. . . . 

Dr. David Todd, the.orthopedic surgeon who examined 
claimant iri July of 1980, reviewed earlier x-rays tak~n by 
Dr. 0oore. Because ·he thought the overlying pelvic shadows 
indicated .an abnormality, he made a 11 cone down lateral"view" 
of the s1·joint, for better definition. The cone down view 
confirmed the overlying shadow. Based on his review of the 
new x-ray, Dr. Todd stated the opinion that the LS/S1 disc 
space was "I'.1.arkedly diminished". Dr. Todd saw posterior 
spurr.:j_ng on the bottom ·of the L..:...5 vertebras, as shown by the 
cone down view. There is no indication that Orthopaedic 
Consultants, who again examined claimant in November of 
1980, ever reviewed Dr. Todd's x-rays which had better 
definition of claimant 1 s spinal conditi6n. Their &ovember 
diagnosis of a chronic lumbosacral muscle and liga� entotis 
strain and their opinion that the narrowing of the interver
tebral space at LS/Sl·was developmental was based upon a 
review of only the chiropractor's x-rays. we conclude, 
there~ore, that Dr. Todd 1 s opinion·was based upon a more 
extensive examination and represents a more developed diagno
sis. He diagnosed claimant's problem as a herniated disc 
with posterio~ osteophyte formation, concluding: 

"After listening to his extensive story~ wat.::h..: i; 
ing him move and per~orming my examination and 
r~viewing his x-rays,·I believe this man.has es-
sentially herniated disc at the L-5, S-1 level with 
posterior osteophyte forf'.tation. I think the random 
nature of his· involvem~nt, involving one o~ the 

·other le~, or both 6r norie, is due to the fact that 
his herniation is central and I believe that if he 
were myelogramed we would find proof of this. - Ee 
is not, at the momen_t desireous [sic] · 6f r.-iyelography, 
and would rather do something· else. . I have as-
sured him that I plan to be in pradtice her~ for 
a long time and that if he should get into a sud-. 
den paralytic episode or an intolerable=back prob
lem, that I would more strongly recommend further· 
investigation and probable-surgical extirpation of 
the L-5, s~1 disc." · · 

-claimant-~a~ 27 years old at the time 6f the hearing. 
Since graduating from high school, claimant has worked 
.almost exclusively as an automobile mechanic~ At the time 
of the h~aring he was working part-ti~e at a Plaid Pantry 
store. as a clerk and gas station attendant. ,l•Jhen he once 
worked a fu11 ··40-hour week, he had increased trouble with 
his back. He.continues to have back pain~ leg pain, numbness 
in the feet, 'and may have to undergo surg·ery in the future a 
to correct his babk condition. Claimant's training and W 
experience are in heavy physical work which he can no longer 
perform. 
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urmopaeaic consultants dia, however, recominend vocational
retraining because claimant could no longer do heavy physical
work and could’not return to his work as.a.mechanic. For 
some unexplained reason. Field  ervices Division closed its
file, noting that claimant had no residuals, and apparently
told the claimant to contact his former employer for a
modified position.

Dr. David Todd, the .orthopedic surgeon v;ho examined
claimant in July of 1980, reviewed earlier x-rays taken by
Dr. Moore. Because he thought the overlying pelvic shadows
indicated .an abnormality, he made a "cone down lateral’view"
of the  I joint, for better definition. The cone down view
confirmed the overlying shadow. Based on his review of the
new x-ray. Dr. Todd stated the opinion that the L5/ 1 disc
space v/as "markedly diminished". Dr. Todd sav; posterior
spurring on the bottom of the L-5 vertebras, as shown by the 
cone down view. There is no indication that Orthopaedic
Consultants, who again examined claimant in November of
1980,.ever reviewed Dr. Todd's x-rays which had better
definition of claimant's spinal condition. Their November
diagnosis of a chronic lumbosacral muscle and ligamentous
strain and their opinion that the narrowing of the interver
tebral space at L5/ lwas developmental was based upon a
review of only the chiropractor's x-rays. We conclude,
therefore, that Dr. Todd's opinion'was based upon a more
extensive examination and represents a more developed diagno
sis. He diagnosed claimant's problem as a herniated disc
with posterior osteophyte formation, concluding:

"After listening to his extensive story, watch
ing him miove and performing my examination and
reviewing his x-rays,-I believe this man.has es
sentially herniated disc at the L-5,  -1 level with
posterior osteophyte formation. I think the random
nature of his involvement, involving one or the
other leg, or both or none, is due' to the fact that
his herniation is central and I believe that if he 
were myelogramed we would find proof of this. Ke 
is not, at the moment desireous [sic] of myelography,'
and would rather do something' else. . . I have as
sured him that I plan to be. in practice here for
a long time and that if he should get into a sud-
den paralytic episode or an intolerable:back prob
lem, that I would more strongly recommend further
investigation and probable surgical extirpation of
the L-5,  -1 disc."
■'Claimant "was 27 years old at the time of the hearing.

 ince graduating from high school, claimant has worked
almost exclusively as an automobile mechanic. At the time
of the hearing he was working part-time at a Plaid Pantry
store, as a clerk and gas station attendant. -When he once
worked a full'40^hour week, he had increased trouble with
his back. He.continues, to have back pain, leg pain, numbness
in the feet, and may have to undergo surgery in the future
to correct his back condition. Claimant's training and
experience are in heavy physical work v/hich he can no longer
perform.
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. Str~ight leg raising varies fro� 70° bilaterally to 70° 
on the left and 45° ·on the rigl1t; dorsiflexion is positive 
on the rightr negative on the left. There is an indication 
of sciatic nerve-root irritation with sensorv defi~its in 

.the right foot, thigh a~d calf. Eis bqck co~dition prevents 
any heavy lifti~g or rep~titive bending . 

. After de nova review, we conclude that claimant is 
entitled to an award of 30% of the maximun allowable by law 
for his low bac~ injury of June 5, 1979. 

ORDER 

The Referee!s order, dated December 31! 1980, 1s mod
ified. 

Clainant is awarded _ 3 0%' permanent partial disability 
for the low back, in ·lieu of all previous· awards. Claim
ant1s·attorney -is awarded an attorney·fee equai to 25%.of 
the increased award. · 

LEO R. WIDENMANN, Claimant 
Todd Westmoreland, Claimant 1 s Attorney 
SAIF Corp Legal, Defense-Attorney 
Request f?r Review by SAIF 

WCB 80-07196 
September 2~. 1981 

Reviewed by ·eoard Members Barnes and McCallister. 

The SAIF Corporation -seeks B_oa rd review of Refe-ree Nichols' 
order remanding as compensably related.to claimant's 1978 intjus
trial·acciden~ his denied c~aim for aaqravation. There is no dis
pute that tlaimant was c~mp~nsably in~~rea on March 6, 1978 when 
he was buried ·to.ihe shoulders in a aitch c~ve-in. SAI~ contends, 
how~ver, that blaimant 1 s present condition is a ~onsequence of a 
1968 auto injury in which he sustained a fractured pelvis and not 
a result of the industrial injury. 

The Board affirms and adopts the order of the Referee. 

ORDER 
. . 

The Reteree's order dated March 23~ 1981 is &ffirrned. Cla~m
ant's attorney is awarded.$600 for his services at this Board re
view, payable by the SAIF Corporation. 

-283-

• traight leg raising.varies from 70° bilaterally to 70°
on the left- and 45° on the right; dorsiflexion is positive
on the right, negative on the left. There is an indication
of sciatic nerve root irritation with sensory deficits in
the right foot, thigh and calf. Eis back condition prevents
any heavy lifting or repetitive bending.

.After de novo review, we conclude that claimant is
entitled to an award of 30% of the maximum allowable by law
for his low back injury of June 5, 1979.

ORDER
The Referee's order, dated December 31, 1980, is mod

ified. •
Claimant is awarded.30%' permanent partial disability

for the low back, in 'lieu of all previous awards. Claim
ant ' s- attorney is awarded an attorney'fee equal to 25%.of
the increased award.

LEO R. WIDENMANN, Cla mant
Todd Westmoreland, Cla mant's Attorney
SAIF Corp Legal, Defense Attorney
Request for Rev ew by SAIF

WCB 80-07196
September 25, 1981

Reviewed by Board Members Barnes and McCallister.

The  AIF Corporation seeks Board review of Referee Nichols'
order remanding as compensably related to claimant's 1978 indus
trial ’ accident his denied claim for aggravation. There is no dis
pute that claimant was compensably injured on March 6, 1978 when
he was buried to ' the shoulders in a ditch cave-in.  AIF contends,
however, that claimant's present condition is a consequence of a
1968 auto injury in v/hich he sustained a fractured pelvis and not
a result of the industrial injury.

The Board affirms and adopts the order of the Referee.

ORDER
The Referee's order dated March 23, 1981 is affirmed. Cla:,m-

,ant's attorney is awarded. $600 for his services at this Board re
view, payable by the  AIF Corporation.
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L. DUCKETT, Claimant 
Michael Dye, Claimant's Attorney 
SAIF Corp Legal, Defense Attorney 
Request. fo_r Review by SAI F · 

WCB 80-0277 4 
September 28~ 1981 

Reviewed by Board Members Barnes and McCallister. 

The SAIF Corporation seeks Board review of Referee Danner's 
order which set aside its denial and- found clRimant's claim to be 
compensable. The issue is whether t~e claim for injuries sus
tained in a fall is compensable when claimant fell in a parking 
lot neither owned nor controlled by the employer. 

There is no material dispute about the facts. Claimant 
worked as a waitress at a restaurant, the Barhe~ue Pit South, 
located in a ·commercial area known as the Candala r ia_ Shopping 
Center. The south boundary of that shopping center borders on~ 
publie street, Alice Street. Across Alice Street, i.e., f2rther 
sout~, .is another commercial area that· consists of school district 
offices and parking located closer to the restaurant, an~ a retail 
store called Waterbed Haven and associated parking locatec farther 
from the restaurant. · 

The management of the restaurant prohibited its employees 
from parkirig in the Candalaria Shopping Center parking lot so.that 
more spaces would be available to customers. It was common prac
tice for restaurant employees to use the Waterbed Haven parking 
lot; this custom was at least made known -to new employeeE- ;:,y thE fit 
restaurant management, if not encourciged. The ownei of Katerbed 
Haven testified that he had no formal arrangement with the res-
taurant to permit its employees to park ih his lot but was aware 
th~t they did customarily park-in his lot and had n6 objection to 
their doing so. . . 

Claimant was injured January 11, 1980 when, after parking in 
the Waterbed Haven parking lot, she slipped and fell whi:e walki~g 
toward the r~staurant. The fall occurred in the Waterbed _Eave~ 
lot:..· 

Both parties rely on l?olin~ v. SAIF, )7 Or App 505 (1976). In 
that case, the co0rt quote~~ith apparent approval from J Larson, 
~orkmen's Compensation La~ 4-38, Section 15.41 (1972): 

"As to par~ing lots ~wned by the em
ployer, or· maintained by the ~mployer for his 
employe~s, the great majority of jurisdi~tions 
consider them part of the 'premises,' whether 
within the main company premises o~ separated 
from it. This rule is hy no means confined to 
parking lots owned, controlled, or maintained 
by the employer. The doctrine has been ap
plied when the lot, although not owned by the 
employer, was exclusively used, or used with 
the owner's special permission, or just used, 
ry the employees.of this employer. Thus, if 
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GAIL L. DUCKETT, Cla mantM chael Dye, Cla mant's Attorney
SAIF Corp Legal, Defense Attorney
Request.for Rev ew by SAIF

WCB 80-02774
September 28, 1981

Reviewed by Board Members Barnes and McCallister.

The  AIF,Corporation seeks Board review of Referee Danner's
order which set aside its denial and- found claimant's claim to be
compensable. The issue is whether the claim for injuries sus
tained in a fall is compensable'when claimant fell in a parking
lot neither ov/ned nor controlled by the employer.

There is no material dispute about tlie facts. Claimant
worked as a waitress at a restaurant, the Barbecue Pit  outh,
located in a 'commercial area known as the Candalaria  hopping
Center. The south boundary of that shopping center borders on o
public street, Alice  treet. Across Alice  treet, i.e., farther
south, .is another commercial area that' consists of school district
offices and parking located closer to the restaurant, and a retail
store called Waterbed Haven and associated parking located farther
from the restaurant.

The management of the restaurant prohibited its employees
from .parking in the Candalaria  hopping Center parking lot so.that
more spaces v;ould be available to customers. It w^as common prac
tice for restaurant employees to use the Waterbed Haven parking
lot? this custom was at least made known -to new employees by the
restaurant management, if not encouraged. The owner of Waterbed
Haven testified that he had no formal arrangement with the res
taurant to permit its employees to park in his lot but v;as aware
that they did customarily park in his lot and had no' objection to
their doing so.

Claimant was injured January 11, 1980 w’hen, after parking in
the Waterbed Haven parking lot, she slipped and fell while walking
toward the restaurant. The fall occurred in the Waterbed Haven
lot.'

Both parties rely on K’ohrs v.  AIF, 21 Or App 505 (1 976). In
that case, the court quoted with apparent approval from } Larson,
Workmen's Compensation Law 4-38,  ection 15.41 (1972):

"As to parking lots owned by the em-
ployer, or maintained by the employer for his 
employees, the great majority of jurisdictions
consider them part of the 'premises,' whether
within the main company premises or separated
from it. This rule is by no means confined to
parking lots owned, controlled, or maintained

■ by the employer. The doctrine has been ap
plied when the lot, although not owned by the 
employer, was exclusively used, or used with
the owner's special permission, or just used, 
hy the employees,of this employer. Thus, if
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owner of the building in which the em~ 
ployee works provides a parkirig lot for the 
convenience of all his tenant~, or if a shop
ping center parking lot is used hy employees 
of businesses located in the center, the rule 
is applicable. * * * " 

Claimant relies on the "just used" language in the secono sentence. 

We are. not persuaded by this "just used" approach to parking 
lot situations. First; it is inconsistent with t~e result in 
Rohrs. Second, Larson .cites no cases that re.ally go that r·ar; 
rather the second sentence· in the quoted material is really qual
ified by the illustrations given in the third sentende; ttis is 
thus an example of a treatise or supposed restatement of the law
becoming the law itself if applied uncritically. Thi1d, one of 
the principal reasons for injuries on the employer 1 s premises be
ing generally compensable, but injuries off the employer's prem
ises being generally not compensable, is the element .of control-
the employer can control and thus minimize hazardous conditions on 

·his own ~rernises, but here the owner of the Barbecue Pit South 
could hardiy control or minimiz~ hazardous conditions in the 
Waterbed Haven's parking lot. 

In Rohrs the court suggested the possibility of going beyofid 
the concept of control: 

"In all these cases the employer had estab
lished, by ownership and control, or by cus
tom, some form of right to use :the patking 
facilities and that·right is passed to the · 
employe at no cost as an employment benefit.~ 
27 Or App at 508-509. (Emphasis added.) 

The Referee relies on this "riqht-1,y-cusicni" reasoning t(, con
cJude: "The employer had,, customary d.(3ht to use the p;;r<ing 
facility, which was extended to its employees as an incident of 
their employment." 

We conclude that this-~right-by-custom" reasoning will not 
withstand analysis and could not have been intendeJ by the Court 
of Appeals to extend to this situation. Claimant zrnd all other 
restaurant employees had· a customary right to pZirk on AJicc Street 
and other nearby streets. This would not:make a fall on the 
street while going to or from work compensable. We fail to per
ceive any reason for a different result when a worker falls in a 
parkir.g lot owned by a separate, distinct· business while going to 
or from ~ork. Rules unsupport~d by ~eason, iven if supported by 
Larson, have no utility. 

ORDER 

The Referee's order dated February 18, 1981 is reversed. 
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the owner of the building in which the em
ployee works provides a parking lot for the
convenience of all his tenants, or if a shop
ping center parking lot is used by'employees
of businesses located in the center, the rule 
is applicable. * * * "

Claimant relies on the "just used" language in the second sentence.

We are. not persuaded by .this "just usedapproach .to parking
lot situations. First,’ it is inconsistent with the result in
Rohrs.  econd, Larson .cites no cases that really go that far;
rather the second sentence- in the quoted material is really qual
ified by the illustrations given in the'third sentence; this is
thus an example of a treatise or supposed, restatement of the law
becoming the law itself if applied uncritically. 'Thiid, one of
the principal reasons for injuries on the employer's premises be-
ing generally compensable, but injuries of.f the employer's prem
ises being generally not compensable, is the element .of control
the employer can control and thus minimize hazardous conditions on 
his own premises, but here the owner of the Barbecue Pit  outh
could hardly control or jninimize hazardous conditions in the
Waterbed Haven's parking lot.

f^ohrs the, court suggested the possibility of going beyond
the concept of control:

estab-
by cus-

"In all these cases the employer had
lished, by ownership and control, or
tom, some form of right to use the parking
facilities and that right is passed to the •
employe, at no cost as an employment benefit."
27 Or App at 508-509. (Emphasis added.)

The Referee relies on this "riqht-i.'y-cu.?.<(,>m" reasoning to con
clude: "The employer had customary right to use the p<ir.k.ing
facility, which was extended to its employees .as an incident of
their employment."

We conclude that this "right-by-custom" reasoning will not
withstand analysis and could not have been intended by the Court
of Appeals to extend to this situation. Claimant and all other
restaurant employees had a customary right to park on A] icc:  treet
and other nearby streets. This would not-make a fall on the
street while going to or from work compensable. We fail to per
ceive any reason for a different result when a worker falls in a
parking lot owned by a separate, distinct'business while going to
or from work. • Rules unsupported by reason, even if supported by
Larson, have no utility.

. ' ORDER

The Referee's order dated February 18, 1981 is reversed.
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A.· MILLER, Claimant 
Bryan Peterson, Claimant's Attorney 
Daryll Klein, Defense Attorney 
Request·for Review by Employer. 

WCB 80-07138 
September 28, 1981 

Revtewed by Board Members Mccallister and Lewis. 

The employer seeks B~ard review of those portions of Referee 
Williams' order which set aside its denial and remanded the claim 
for payment and processing until closed pursuant to-an order of 
the Evaluation Division of the Workers' Compensation Department, 
and imposing a pe~alty of 25% of the compensation which became due 
from the date of the last payment of compensation until the denial 
of July 28, 198'0. · Claimant cross-appeals, seeking additional pen
alties, requesting· that the 25% be imposed on all com·pensation ow
ing including medical expenses from June 14, 1980 until the date 
of the Opinion and Order or until the claim is properly submitted 
for claim closure. 

The Board affirms an~ adopts the ord~r of the -Referee. 

ORDER 

The Referee's order dated March 11, 1981 is c1ffirmed. Claim
ant's attorney· is awarded $250 for his services at th_s Board re
view, payable by the employer/carrier. 

WILLI ARNDT,.Claimant 
Joseph Post,'Claimant's Attorney 
E. Kimbark McColl, Attorney 
Marshall Cheney, Attorney 
Request for R~view by Employer 

· Reviewed by the Board en bane. 

WCB 79-07833 
September 29, 1981 

Crawford· and Company, on behalf of Nationwide Insurance 
Company, seeks Board review of 'Referee Mulder's order finding 
Nationwide the responsible carrier on the theory that claimant 
sustained a new injury rather than an ~qgravation. 

The Board· affirms and adopts the order of the Referee. 

ORDER 

The Referee's order dated December 19, 1980 is affirmed. 
Claimant's attorney is awarded $750 as a reasonable attorney fee 
for services rendered on this Board review, payable by the 
employer/carrier. 
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MARGIE A. MILLER, Cla mant
Bryan Peterson, Cla mant's Attorney
Daryll Kle n, Defense Attorney
Request'for Rev ew by Employer

WCB 80-07138
September 28, 1981 #

Reviewed by Board Members McCallister and Lewis.

The employer seeks Board review of those portions of Referee
Williams* order which set aside its denial and remanded the claim
for payment and processing until closed pursuant to -an order of
the Evaluation Division of the Workers' Compensation Department,
and imposing a penalty of 25% of the compensation V7hich became due
from the date of the last payment of compensation until the denial
of July 28, 1980. Claimant cross-appeals, seeking additional pen
alties, requesting that the 25% be imposed on all compensation ow
ing including medical expenses from June 14, 1980 until the date
of the Opinion and Order or until the claim is properly submitted
for claim closure.

The Board affirms and adopts the order of the Referee.
’ORDER

The Referee's order dated March 11, 1981 is affirmed. Claimt-
ant's attorney is awarded $250 for his services at th*s Board re
view, payable by the employer/carrier.

#

. WILLI ARNDT,.Cla mant WCB 79-07833
Joseph Post,Cla mant's Attorney September 29, 1981
E. K mbark McColl, Attorney
Marshall Cheney, Attorney
Request for Rev ew by Employer
Reviewed by the Board en banc.

Crawford and Company, on behalf of Nationwide Insurance
Company, seeks Board review of Referee Mulder's order finding
Nationwide the responsible carrier on the theory that claimant
sustained a new injury rather than an aggravation.

The Board affirms and adopts the order of the Referee.

ORDER

The Referee's order dated December 19, 1980 is affirmed.
Claimant's attorney is awarded $750 as a reasonable attorney fee 
for services rendered on this Board review, payable by the
employer/carrier.
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Barnes, concurring: 

It must often be frustrating to practice law before this 
Board. My colleagues "adopt 11 the Referee's order even though it 
does not even discuss one of. the issues raised in the appellant's 
brief before the Board and even though claimant concedes that the 
Referee's order. is erroneous in one respect. I appreciate that 
the large volume of cases before the Board makes it te~pting to 
"adopt" a Referee'·s order so long as it staggers to the correct 
result, but I think we can and should take the few minutes neces
sary to address and resolve the issues raised on Board review 
rathet than adopting an incomplete and inaccurate Referee's 
order. I would do so as follows: 

Crawford raises two specious procedural arguments. It first 
complains that·claimant's request for hearing was addressed to the 
Workers' Compensation. Department rather than the Workers' Compen-, 
sation Board .. It is rather courageous of Crawford to raise this 
issue since its ow~ denial lettei advised claimant to file a r~- · 
quest for hearing.with the Department in violation of OAR 4'36-83-
120. In any event, I conclude that a misdirected hearing request 
is not a jurisdictional defect~ ·see· OAR 4 3 6-8 3-230. · · 

Crawford next complains that claimant's request for hearing· 
was iigned by claimant's wife rather than claim~nt. ORS 
656.283(2i per~{ts a·reqDest .for hearing to be "signed by or on 
behalf of the pa.i;ty" requesting a hearing. (Emphasis added.} ··It 
1s obvious to me that claimant's.wife was acting on his behalf. 
Moreover, it was reasonable for her to do so because claimant is 
not fluent in the English language~ 

On the merits, I conclude the Referee overstated the record 
when he said there was "no ~vidence" that claimant sustained other 
than a new injury. Nevertheless, I also conclude and agree with 
~he Referee's .statement that the medical evidence "preponderates. 
for a ~ew injury. 11 

I agree with the Board's award of attorney fees because in 
assessing th2 feet~ which claimant 1 s attorney is entitled for 
prevailing on Board review, we should_ take into consideration the 
insubstantial nature of the proc~dural issues raised on appeal. 
See Rick A. Rabern~ WCB Case No 78-10069 (March 4, i981 and March 
13, 1981). . . . . . 
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·• Chairman Barnes, concurring:

It must often be frustrating to practice law before this 
Board. My colleagues "adopt" the Referee's order even though it
does not even discuss one of.the issues raised in the appellant's
brief before the Board and even though claimant concedes that the 
Referee's order.is erroneous in one respect. I appreciate that
the large volume of cases before the Board makes it tempting to
"adopt" a Referee's order so,long as it staggers to the correct
result, but I think we can and should take the few minutes neces
sary to address and resolve the issues raised on Board review
rather than adopting an incomplete and inaccurate Referee's
order. I would do so as follows:

Crawford raises two specious procedural arguments. It first
complains that claimant's request for hearing, was addressed' to the 
Worker:
sation
issue
quest
120.is not

s’ Compensation. Department rather than the Workers' Compen-
Board. It is rather courageous of Crawford to raise this 
since its own denial letter advised claimant to file a re
fer hearing with the Department in violation of OAR 4'36-83-
In any event, I conclude that a misdirected hearing request
a jurisdictional defect.  ee OAR 436-83-230.

Crawford next complains that claimant's request for hearing
was signed by claimant's wife rather than claimant. OR 
656.283(2) permits a request for hearing to be "signed by or on
behalf of the party" requesting a hearing. (Emphasis added.) It
is obvious to me that claimant's wife was acting on his behalf.
Moreover, it was reasonable for her to do so because claimant is
not fluent in the English language.

On the merits, I conclude the Referee overstated the record
when he said there was "no evidence" that claimant sustained other
than a new injury. Nevertheless, I also conclude and agree with
the Referee's - tatement that the medical evidence "preponderates,
for a new injury."

I agree with the Board's award of attorney fees because in
assessing the fee to. which claimant's attorney is entitled for
prevailing on Board review, we should, take into consideration the
insubstantial nature of the procedural issues raised on appeal.
 ee Rick A. Rabern, WCB Case No 78-10069 (March 4, 1981 and March
13, 1981).
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J. BARBER, Claimant 
Jeffrey Mutnick, Claimant 1 s Attorney 
SAIF Corp Legal, Defense• Attorney 
Request for Review by Claimant 

WCB 80-04539 & 80-04540 
September 29, 1981 

Reviewed by Board Members Mccallister and Lewis. 

The claimant seeks Board review of Referee Mongrain's order 
which affirmed the Determination Order of March 24, 1980 and 
the Determination Order of April 15, 1980, both of which granted 
claimant no permanent partial disability. 

The Board affirms and adopts the order of the Referee. 

ORDER 

The Referee's order dated January 9, 1981 is affirmed. 

JOHN BEASLEY, Claimant 
John Svoboda, Claimant 1 s Attorney 
Larry ·Brown, Defense Attorney 
Request for Review by Claimant 

rJCB 80-01299 
Septembe~ 29, 1981 

Reviewed by Board Members Barnes and Mccallister. 

The claimant seeks Board review of Referee Pferdner's order 
which dismissed claimant's request for hearing with prejudice. 
Claimant c'ontends he was not aware he was waiving hearing rights 
when he signed a lump sum agreement. 

The Board affirms and adopts the order of the Refeiee . 

. ORDER 

The Referee's order dated Harch 18, 1981 

JUDY A. BOGNER, Claimant 
Robert Norman Ehmann, Claimant 1 s Attorney 
SAIF Corp Legal, Defense Attorney 
Request for Review by Claimant 

is affirmed. 

WCB 80-07904 
September 29, 1981 

Reviewed by Board Members Mccallister and Lewis. 

The claimant seeks Board r.eview of Referee Menashe' s 
order which affirmed the SAIF Corporation's denial.of re
spon~ibility for the recommended surgery, a repositioning 
osteotomy. 

The Board affirms and adopts the order of the Referee. 

ORDER 

The Referee's order dated. March .24, 1981 is affirmed. 
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BERTHA J. BARBER, Cla mant
Jeffrey Mutn ck, Cla mant's Attorney
SAIF Corp Legal, Defense Attorney
Request for Rev ew by Cla mant

WCB 80-04539 & 80-04540
September 29, 1981

Rev ewed by Board Members McCall ster and Lew s.
The cla mant seeks Board rev ew of Referee Mongra n's order

wh ch aff rmed the Determ nat on Order of March 24, 1980 and
the Determ nat on Order of Apr l 15, 1980, both of wh ch granted
cla mant, no permanent part al d sab l ty.

The Board aff rms and adopts the order, of the Referee.
ORDER

The Referee's order dated January 9, 1981  s aff rmed.

WCB 80-01299September 29, 1981JOHN BEASLEY, Cla mant
John Svoboda, Cla mant's Attorney
Larry Brown, Defense Attorney
Request for Rev ew by Cla mant
Rev ewed by Board Members Barnes and McCall ster.
The cla mant seeks Board rev ew of Referee Pferdner's order

wh ch d sm ssed cla mant's request for hear ng w th prejud ce.Cla mant contends he was not aware he was wa v ng hear ng r ghts
when he s gned a lump sum agreement.

The Board aff rms and adopts the.order of the Referee.
ORDER

The Referee's order dated March 18, 1981  s aff rmed.

JUDY A. BOGNER, Cla mant
Robert Norman Ehmann, Cla mant's Attorney
SAIF Corp Legal, Defense Attorney
Request for Rev ew by Cla mant

WCB 80-07904
September 29, 1981

Rev ewed by Board Members McCall ster and Lew s.
The cla mant seeks Board rev ew of Referee Menashe's

order wh ch aff rmed the SAIF Corporat on's den al of re
spons b l ty for the recommended surgery, a repos t on ng
osteotomy.

The Board aff rms and adopts the order of the Referee.
ORDER

The Referee's order dated. March 24, 1981  s aff rmed.
-288-



    
    
    
    

 
  

      
                   

    
        

        

   
     
     

    

  
  

      
        

       
         

        
   

         

         
          

      

C. CHOCHREK, Claimant 
Samuel Imperati, Claimant 1 s Attorney, 
Frank Mosc~to, Defense Attorney 
Request for Review by Claimant 

WCB 80-05127 
September 29, 1981 

Reviewed by Board Membeis McC~llister and Lewis. 

Claimant seeks Board review of Referee Mongrain's order 
awarding 15% unscheduled low back disability as a result of his 
May 12, 1979 compensable injury. 

The Board affirms and adopts_ th~ order of the Referee~ 

ORDER 

The Referee's order dated Deciember 15, 1980 is affirmed. 

LESLY.A. COOKSEY, Claimant 
J; Bradford Shiley, Claimant's Attorney 
SAIF Corp Legal, Defense Attorney 
Request for Review by SAIF 

WCB 80-07912 
September 29, 1981 

Reviewed by Board Members Barnes and Lewis. 

The SAIF Corporation ~eeks Board review of Referee 
Braverman's order· which rescinded its partial denial and re
manded claimant's claim to it for payment of benefits and· 
rescinded-the Determination Order of September_3, .1980 as hav-
ing been issued prematurely. · 

The Board affirms and adopts the order of the Referee. 

ORDER 

The Referee's order dated April 6, 1981 is affirmed. 
Claimant's attorney is gianted $650 for his services at this 
Board review, p~yable by t~e SAIF Corporation. 
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STEPHEN C. CHOCHREK, Cla mant
Samuel Imperatl, Cla mant's Attorney
Frank Moscato, Defense Attorney
Request for Rev ew by Cla mant

WCB 80-05127
September 29, 1981

Rev ewed by Board Members McCall ster and Lew s,
Cla mant seeks Board rev ew of Referee Mongra n's orderaward ng 15% unscheduled low back d sab l ty as a result of h s

May 12, 1979 compensable  njury;
The Board aff rms and adopts.the order of the Referee.

ORDER
The Referee's order dated December 15, 1980  s aff rmed.

LESLY.A. COOKSEY, Cla mant
J. Bradford Sh ley, Cla mant's Attorney
SAIF Corp Legal, Defense Attorney
Request for Rev ew by SAIF

WCB 80-07912
September 29, 1981

Rev ewed by Board Members Barnes and Lew s.
The SAIF Corporat on seeks Board rev ew of Referee

Braverman's order'wh ch resc nded  ts part al den al and re
manded cla mant's cla m to  t for.payment of benef ts and
resc nded•the Determ nat on Order of September .3, .198 0 as hav
 ng been  ssued prematurely.

The Board aff rms and adopts the order of the Referee.
ORDER

The Referee's order dated Apr l 6, 1981  s aff rmed.
Cla mant's attorney  s granted $650 for h s serv ces at th s
Board rev ew, payable by the SAIF Corporat on.

-289-



     
      
   
       

     
         

         
       

                
     

      
      

      
      

       
     

    

   
    
      
    

      
           
    

         
 

        

    
    

    
    
    

    
  

      
        
         

  
         

         
          

 

E. CROOKE, Claimant 
James Francesconi, Claimant's Attorney 
Ronald Atwood, Attorney 
Leslie McKenzie,-Attorney 
Request for Review by Carrier 

Reviewed by the Board en bane. 

WCB 80-04302 . 
September 29, 1981 

EBI Companies seeks Board review of Re~eree Peterson's order 
which found it responsible, rather than Farmers Insurance Group, 
for the claimant's worsened coridition. ·The clai~ant cross
requests review seeking penalties and, attorney fees for the 
failure of both carriers to request a .307 order. 

' ., . ···-·····;r"he· Bc,ard aff°irm"s""ana· adopts the carrier-responsib{lity por
. tion of the Referee's order with the additional observation that 
"could have" test of Inkley v. Forest Fiber Products Co., 288 Or 
331, 344 (1980), is further support.for the Referee's conclusion 
that EBI is the responsible carrier. -We find Kizer v. ·Guarantee 
Chevrolet, 51 Or App 9 (1981) relied upon by EBI, to be distin
guishabl~ for the reasons stated· in Farmers' brief; alternatively, 
Kizer is •inconsistent with Inkley and we must follow•Inkley.· 

We agree completely with the Referee's analysis of the pen
alty issue. 

ORDER 

The Referee's order dated November 18, 1980 is affirmed. 

RAY P. CYR, Claimant 
Gary Jones, Claimant's Attorney 
Marshall Cheney, Defense Attorney 
Roger Warren, Defense Attorney 
Request to·r Review by Employer 

. . 

WCB 79-09349 & 80-02708 
September 29, 1981 

Reviewed by Board Members Mccallister and Lewis. 

The employer, Burke Electric, seeks Board review of 
Referee Leahy's order which ordered it to accept claimant's 
occupational disease claim. 

The Board affirns and adopts the order of the Referee. 

ORDER 

The Referee's order dated November 5, 1980 is affirmed. 
Claimant's attorney is awarded $500 for his services at this 
Board review. 
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WESLEY E. GROOKE, Cla mant WCB 80-04302
James Francescon , Cla mant's Attorney September 29, 1981
Ronald Atwood, Attorney
Lesl e McKenz e, AttorneyRequest for Rev ew by Carr er
Rev ewed by the Board en banc.
EBI Compan es seeks Board rev ew of Referee Peterson's order

wh ch found  t respons ble, rather than Farmers Insurance Group,
for the cla mant's worsened cond t on. The cla mant cross
requests rev ew seek ng penalt es and* attorney fees for thefa lure of both carr ers to request a .307 order.

The Board aff rms and adopts
t on of the Referee's order w th
"could have" test of Inkley v. Fo
337, 344 (1980),  s further suppo
that EBI  s the respons ble carr 
Chevrolet, 51 Or App 9 (1981) rel
gu shable for the reasons stated
K zer  s  ncons stent w th Inkley

the carr er-respons b l ty por-
the add t onal observat on that
rest F ber Products Co., 288 Or
rt.for the Referee's conclus on
er. We f nd K zer v. Guarantee
 ed upon by EBI, to be d st n- n Farmers' br ef; alternat vely,
and we must follow Inkley.

We agree completely w th the Referee's analys s of the pen
alty  ssue.

ORDER
The Referee's order dated November 18, 1980  s aff rmed.

m

#

RAY P. CYR, Cla mant
Gary Jones, Cla mant's Attorney
Marshall Cheney, Defense Attorney
Roger Warren, Defense Attorney
Request for Rev ew by Employer

WCB 79-09349 & 80-02708
September 29, 1981

Rev ewed by Board Members McCall ster and Lev/ s.
The employer, Burke Electr c, seeks Board rev ew of

Referee Leahy's order wh ch ordered  t to accept cla mant's
occupat onal d sease cla m.

The Board aff rms and adopts the order of the Referee.
ORDER

The Referee's order dated November 5, 1980  s aff rmed.
Cla mant's attorney  s awarded $500 for h s serv ces at th s
Board rev ew.
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JAMES T. DAVIS, Claimant 
Richard Sly, Claimant 1 s Attorney 
·George Goodman, Defense Attorney 
Requ~st for Review by Claimant 

WCB 80-07363 
September 29, 1981 

Reviewed by Board Members Mccallister and Lewis. 

The claimant seeks Bo.ard review of Referee William 1 s order 
which denied all relief sought by claimant. The.issues before 
us and before the Referee were compensability of aggravation, 
a jurisdictional question, and res judicata on the issue of 
claimant I s request for refer·ral. to the Pain Cent_er. 

The Board affirms and adopts the order of the Referee. 

ORDER 

The Referee's order dated.December 3, 1980 is affirmed. 

Refer~e 1 s Opinion and O~der--Decembei 3, 1980 

A hearing was commenced on September 25, 1980 in Portland, Oregon, 
before Lou L. Williams, Referee. Claimant was present in person and through 
his attorney, Noreen K. Saltveit. His employer, Delta Lines, Inc., and its 
insurer, EBI Companies, were represented by George W. Goodman, Attorney at 
Law. Testimony was.taken on that day and additional testimony was taken 
on October 1, 1980 and at the same place with the same parties being present. 
The hearing was recessed for written closing argument and the hearing 
closed October 17, 1980. The claimant seeks to have the claim reopened for 
time loss and to have the claimant referred for treatment to a pain center. 
He also seeks an award of penalties and attorney fees based on the alleged 
unreasonable refusal to reopen and pay time loss benefits. He seeks also tc 
be allowed interim compensation. Claimant asserts both that his condition 
is not medically st"ationary and that a claim for aggravation was made and 
should be allowEd pursuant to ORS 656.273. 

ISSUES 

1. Has claimant suffered an aggravation of his condition as con
templated by ORS 656. 273 and, if so, was a claim and the verification sub
mitted to the employer? 

2. Does the referee under any theory have j~risdiction to con
sider claimant's request to reopen? 

3. If the referee does have jurisdiction to consider claimant's 
request under a theory other than aggravation as set out in ORS 656.273, 
is claimant entitled on· the merits of the issue to have his claim reopened? 

4. H?s the employer wrongfully failed to pay interim compensation? 

5, Does the doctrine of res judicata preclude the referee from 
considering at this time the approval of pain center care for the cl~imant? 
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JAMES T. DAVIS, Cla mant WCB 80-07363
R chard Sly, Cla mant’s Attorney September 29, 1981
George Goodman, Defense Attorney
Request for Rev ew by Cla mant

Rev ewed by Board Members McCall ster and Lew s.
The cla mant seeks Board rev ew of Referee W ll am's order

wh ch den ed all rel ef sought by cla mant. The  ssues before
us and before the Referee were compensab l ty of aggravat on,
a jur sd ct onal quest on, and res jud cata on the  ssue of
cla mant's request for referral-to the Pa n Center.

The Board aff rms and adopts, the order .of the Referee.
ORDER

The Referee's order dated.December 3, 1980  s aff rmed.

Referee's Op n on and Order--December 3, 1980

A hearing was commenced on  eptember 25, 1980 in Portland, Oregon,
before Lou L. Williams, Referee. Claimant was present in person and through
his attorney, Noreen K.  altveit. His employer. Delta Lines, Inc., and its
insurer, EBI Companies, were represented by George W. Goodman, Attorney at
Law. Testimony was,taken on that day and additional testimony was taken
on October 1, 1980 and at the same place with the same parties being present
The hearing was recessed for written closing argument and the hearing
closed October 17, 1980. The claimant seeks to have the claim reopened for
time loss and to have the claimant referred for treatment to a pain center.
He also seeks an award of penalties and attorney fees based on the alleged
unreasonable refusal to reopen and pay time loss benefits. He seeks also tc
be allowed interim compensation. Claimant asserts both that his condition
is not medically stationary and that a claim for aggravation was made and
should be allowed pursuant to OR 656.273.

ISSUES
1. .Has claimant suffered an aggravation of his condition as con

templated by OR 656.273 and, if so, was a claim and the verification sub
mitted to,the employer?

2. Does the referee under any theory have jurisdiction to con
sider claimant's request to reopen?

3. If the referee does have jurisdiction to consider claimant’s
request under a theory other than aggravation as set out in OR 656.273,
is claimant entitled on- the merits of the issue to have his claim reopened?

. 4. Has the employer wrongfully failed to pay interim compensation?

5. Does the doctrine of res judicata preclude the referee from
considering at this time the approval of pain center care for the claimant?
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Claimant suffered a compensc;i.ble back injt.ry on about October 17, 
1978 which was closed by Determination Order· publiE-:ied Octt"''I'-,::..:.., 23, 1979 
awarding claimant, in addition to temporary disability, permanent c!.:!.sability 
equivalent to 20 percent of the maximum allowed by law for unscheduled dis
ability involving claimant's back. A request for review was subse~~.l£ntly 
filed listing the issues as whether or not claimant's condition is ruedi
cally stationary, whether further treatment of the claimant should be admis
sion to the Portland Pain Center, and in the alternative, the extent of 
claimant's permanent disability. The claimant's condition was found by the 
referee to be medically stationary on the date in question, that he was 
entitled to an increase in his permanent disability award to 30 percent of 
the maximum allowable by law and that there was no " .•• benefit which would 
now inure to claimant from admission to the Pain Center, as the claimant is 
learning to cope with, and reduce his pain by virtue of the treatment he is 
receiving from the clinical psychologist·,- and he has already been weaned 
from his medication. 11 The referee ae that hearing felt that the claimant 
was a manipulative person who had made a conscious effort to deceive the 
referee. · That Order was published on January 2, 1980 and resulted from a 
hearing on December 13, 1979. On de novo review it was approved by the 
Workers' Compensation Board by Order on Review published July 28, 1980. 

Claimant has been enrolled in a program of vocational rehabilitation 
and continued to receive treatment from his psychologist as needed, His 
~sychologist referred him to a physiatrist, Dr. Eric Long, for evaluation 
and treatment of claimant's physical complaints.. The claimant was afforded 
considerable physical therapy and it was the opinion of Dr. Long that claim-
ant's pain was not radicular in nature and resulted from injury to the ,A 
muscles arid other soft tissue. · There is no demonstrable evidence that W 
claimant's physical condition is in any way worse than on the date of the previ
ous hearing, the date of the Opinion and Order, or the date of the Order on 
Review. Claimant's emotional condition has fluctuated from time to time, 
but on an overall basis his condition has improved during the period from 
August, 1979 until the date of this J-iearing. · Claimant's depression had been 
exacerbated with periods of back pain and, one suspects, other disappoint-
ments. I find that when claimant visited his psychologist on July 18 • 1980 
the psychological treatment was enabling him to maintain his goal-oriented 
direction in schooling and that from the use of deep relaxation training, 
hypnosis and meditation, the claimant was at that time successfully able to 
pursue his studies (Exhib~t 49). By August 1, 1980 claimant decided " ••• to 
withdraw temporarily (from s·chool) to devote time to his rehabilitation.'' 
(Exhibit 50). During that' period of time'claimant had again suffered pain, 
but it is also probable that he had received the Board.'s Order on Review of 
July 28, 1980 in which the Roard refused to approve either of claimant 1 s 
positions that he had not been medically stationary at the time· that his claim 
was closed or that time loss at the Portland Pain Center was the indicated 
treatment for him. 

Although claimant 1s ,psychoiogist and phys.1 ::!trist believe that 
there are merits to the multiple modality approach : the Pain Center, the 
physiatrist (Exhibit 53[b]) has felt that resoluti01. c.f claimant 1s pain prob-
lem required that all contingencies should reinforce produr .. ~.--~.i: a,c.tivity 
rather than pain behavior. For that· reason he does not feel that ~~e loss 
compensation simultaneous with medical treatment or the cessation of work fj 
or training activities would be in the claimant's best interest. Fr~m the 
record as a whole, I agree. 
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FINDING 

Claimant suffered a compensable back injiry on about October 17,
1978 which was closed by Determination Order published OctcHc:_ 23, 1979
awarding claimant, in addition to temporary disability, permanent disability 
equivalent to 20 percent of the maximum allowed by law for unscheduled dis
ability involving claimant’s back. A request for review was subsec/iantly
filed listing the issues as whether or not claimant’s condition is medi
cally stationary, whether further treatment of the claimant should be admis
sion to the Portland Pain Center, and in the alternative, the extent of
claimant’s permanent disability. The claimant's condition was found by the
referee to be medically stationary on the date in question, that he was 
entitled to an increase in his permanent disability award to 30 percent of
the maximum allowable by law and that there was no "...benefit which would
now inure to claimant from admission to the Pain Center, as the claimant is
learning to cope with, and reduce his pain by virtue of the treatment he is
receiving from the clinical psychologist, and he has already been weaned
from his medication." The referee af that hearing felt that the claimant
was a manipulative person who had made a conscious effort to deceive the
referee. That Order was published on January 2, 1980 and resulted from a
hearing on December 13, 1979. On de novo review it was approved by the
Workers' Compensation Board by Order on Review published July 28, 1980.

Claimant has been enrolled in a program of vocational rehabilitation 
and continued to receive treatment from his psychologist as needed. His
psychologist referred him to a physiatrist. Dr. Eric Long, for evaluation
and treatment of claimant’s physical complaints. The claimant was afforded
considerable physical therapy and it was the opinion of Dr. Long that claim
ant’s pain was not radicular in nature and resulted from injury to the
muscles and other soft tissue. There is no demonstrable evidence that
claimant’s physical condition is in any way vjorse than on the date of the previ
ous hearing, the date of the Opinion and Order, or the date of the Order on
Review. Claimant's emotional condition has fluctuated from time to time,
but on an overall basis his condition has improved during the period from
August, 1979 until the date of this hearing. Claimant's depression had been 
exacerbated with periods of back pain and, one suspects, other disappoint
ments. I find that when claimant visited his psychologist on July 18, 1980
the psychological treatment was enabling him to maintain his goal-oriented 
direction in schooling and that from the use of deep relaxation training,
hypnosis and meditation, the claimant was at that time successfully able to
pursue his studies (Exhibit 49). By August 1, 1980 claimant decided "...to
withdraw temporarily (from school) to devote time to his rehabilitation."
(Exhibit 50). During that period of time’claimant had again suffered pain,
but it is also probable that he had received the Board's Order on Review of
July 28, 1980 in which the Board refused to approve either of claimant's
positions that he had not been medically stationary at the time that his claim
was closed or that time loss at the Portland Pain Center was the indicated
treatment for him.

Although claimant's .psychologist and phys.'^atrist believe that
there are merits to the multiple modality approach ' the Pain Center, the
physiatrist CExhibit 53[b])has felt that resolutioi. of claimant’s pain prob
lem required that all contingencies should reinforce produr^-’.li*. activity 
rather than pain behavior. For that reason he does not feel that time loss
compensation simultaneous with medical treatment or the cessation ox work
or training activities would be in the claimant's best interest, rrom the
record as a whole, I agree.
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Request for Hearing in this matter was received on 
August 14, 1980, substantially less than one year after the publication of 
the Determination Order on October 23, 1979, On August 20, 198.0 claimant I s 
attorney mailed the original of Exhibit 52[a] to the employer's designated 
agent. With the accompanying medical.reports that letter could well con
stitute a claim of aggravation under ORS 656.273 along with medical verifi
cation,· It should be noted that Exhibit 50, the August 1, 1980 letter from 
the treating psychologist to claimant.'s school was not received by the 
employer until after the date of the filing of the Request for Hearing as to 
the issues concerning claimant's condition of medical stability and the need 
for further medical treatment and time loss. T'.1e employer .has never refused 
or omitted paying for the services of the psychologist or physiatrist and 
has made those payments as benefits due the claimant under ORS 656. 24.>. The 
claim has been closed as to temporary disability benefits but has bee,1 
.active for the payment of medical expenses.· 

The claimant· has twice dropped out of school, .and it is ·the 
opinion of the treating psychologist that his grades were, at least in some 
instances, marginal. ·Claimant's emotional condition has on an overall 
basis been improving and his need for the services of the Pain Center are 
not so great.now as they were prior to the previous hearing on that question. 

OPINION 

Both attorney's in this case have done a superior job of briefing 
the issues and submit ting a,uthority. The briefs have been most helpful. 

It is the employer's position that the issue as to Pain Center treat
ment is res judicata; that claimant has failed to make or prove an aggra
vation claim; and that the referee lacks jurisdiction to reopen on any other 
basis. · Th.e employer moved to dismiss the· proceeding on the basis of lack· of 
jurisdiction. There is a great deal of symmetry in reasoning concerning his 
position, .but to rule in his. favor on the procedural matters would require 
a hypertechnical approach inconsistent with the statutory purposes artic,ulated 
for administration of the Workers' Compensation Law so as to allow claimant's 
case to be decided on its merits. 

The doctrine or res judicata is limited ir its operation when 
sought to be applied to a worker's physical condiU which constantly 
changes. Alfred West, claimant, WCB No. 72-3514, ~eiJ'::ember 25, 1973, 10 
VanNatta 232. The claimant can, based on his experi.ence w:li-1-::~.}: o:ie year 
from the date of the Determination Order, show that his cl:aim w.as -;:'::"~rc.aturely 
closed and that he is in need of further medical treatment. He is ~ucitled 
to show a ·change in his condition, short of that required tc ;:,-:-o-.re a£>:grava
tion. That is correct although he had already been afforderi a heari.ug, for 
the reason that the test. as to whether the claim should be reopened for 
time loss is whether a prior finding whether by the Evaluation Division or. a 
referee was proper as amplified by the claimant's experience within one year. 
It is unnecessary in this case to give consideration as to whether that 
period·of one year wo~ld be extended by virtue of an Opinion and Order follow
ing the Determination Orde!· Both.requests for hearing in this specific case 
were filed within one year following the.Determination Order of October 23, 
1979. · The rationale and legislative history concerning this matter is found 
in tte Alfred West case which largely incorporated and amplified the case 
of Cecil B. Whiteshield, Claimant, WCB- No. 69-641, decided March 17, 1970, 
4 Van Natta 203. 
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Claimant’s Request for Hearing in this matter was received on
August 14, 1980, substantially less than one year after the publication of
the Determination Order on October 2-3, 1979, On August 20, 1980 claimant’s
attorney mailed the original of Exhibit 52[a] to the employer’s designated
agent. With the accompanying medical,reports that letter could well con
stitute a claim of aggravation under OR 656.273 along with medical verifi
cation. It should be noted that Exhibit 50, the August 1, 1980 letter from
the treating psychologist to claimant’s school was not received by the
employer until after the date of the filing of the Request for Hearing as to
the issues concerning claimant’s condition of medical stability and the need 
for further medical treatment and time loss. The employer has never refused 
or omitted paying for the services of the psychologist or physiatrist and
has made those payments as benefits due the claimant under OR 656.24). The
claim has been closed as to temporary disability benefits but has been 
active for the payment of medical expenses.

The claimant has twice dropped out of school, and it is the
opinion of the treating psychologist that his grades were, at least in some
instances, marginal. Claimant’s emotional condition has on an overall 
basis been improving and his need for the services of the Pain Center are
not so great now as they were prior to the previous hearing on that question.

OPINION

Both attorney’s in this case have done a superior job of briefing
the issues and submitting authority. The briefs have been most helpful.

It is the employer’s position that the issue as to Pain Center treat
ment is res judicata; that claimant has failed to make or prove an aggra
vation claim; and that the referee lacks jurisdiction to reopen on any other 
basis. The employer moved to dismiss the proceeding on the basis of lack'of 
jurisdiction. There is a great deal of symmetry in reasoning concerning his
position, but to rule in his. favor on the procedural matters would require
a hypertechnical approach inconsistent with the statutory purposes artic.ulated
for administration of the Workers’ Compensation Law so as to allow claimant's
case to be decided on its merits.

The doctrine or res judicata is limited ir its operation when
sought to be applied to a worker’s physical condit5 which constantly 
changes. Alfred West, claimant, WCB No. 72-3514, l^ptember 25, 1973, 10
VanNatta 232. The claimant can, based on his experience w^♦‘hikt one year 
from the date of the Determination Order, show that his claim was prematurely
closed and that he is in need of further medical treatment. He is entitled
to show a change in his condition, short of that required to prove aggrava
tion. That is correct although he had already been afforded a hearing, for
the reason that the test.as to whether the claim should be reopened for
time loss is whether a prior finding whether by the Evaluation Division or .a
referee was proper as amplified by the claimant's experience within one year.
It is unnecessary in this case to give consideration as to whether that
period of one year would be extended by virtue of an Opinion and Order follow
ing the Determination Order. Both.requests for hearing in this specific case
were filed within one year following the Determination Order of October 23,
1979.- The rationale and legislative history concerning this matter is found
in the Alfred West case which largely incorporated and amplified the case
of Cecil B. Whiteshield, Claimant, WCB- No. 69-641, decided March 17, 1970,
4 Van Natta 203.
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attorney has properly preserved her claim.;nt's right to .&\ 
have his case considered in the light of those two c;~ses and those rights are W 
derivative of the Determination Order of October 23, J.979. In so doing she 
elected to pursue the remedy ~equiring a lesser degree of proof than would 
have been required on a· clain: for aggravation. . Assuming, without de.ciding, 
that claimant filed a v.alid claim for aggravation which was medically veri-
fied, that claim was made after the request for hearing was filed seek~.ng 
the same substantive relief. The employer under the rules articulated_in 
Smith v. Amalgamated Sugar Compa.;.1y, 25 Or App 243 (1976) and Vandehey v, 
Pumilite Glass and Building Company, 35 Or App 187 (1978) is not obliged to 
pay interim compensation or deny the "claim" within 14 days. 

Claimant, having prevailed on the issue of whether he has the right 
under Whiteshield and West to have his request for reopening for payment 
of time loss, nevertheless doe~ not prevail on the merits, I do afford 
weight to the previous finding of the referee and Workers' Compensation 
Board as to the suitability of Pain Center treatment at the time the evidence 
was received by the Referee on December 13, 1979. ·Allowing for changes in 
condition and weighing the medical evidence which has become available since 
that date, I find that the claimant has failed to establish that Pain Center 
treatment is either more necessary or desirable at this time than it was 
at the time of the previous hearing. 

ORDER 

IT IS HEREBY ORDERED that the request which claimant seeks is denied. 

ERVIN EDGE, Claimant . 
David Vand-enbergt Claimant•s Attorney 
R. Ray·Heysell, Defense Attorney 
Order of Remand 

WCB 79-04080 
Sept_ember 29, 1981 

The:: Couirt: pf· J\.ppeals:<•:having issued its opinion in this 
matter and the Board having now received the Court's mandat~: 

THIS MATTER IS REMANDED to the Hearings Division for further 
proceedings in accordance with the Court's opinion. 

IT IS SO ORDERED. 
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Claimant’s attorney has properly preserved her claimt:nt's right to
have his case considered in the light of those two cases and those rights are
derivative of the Determination Order of October 23, 1979. In so doing she
elected to pursue the remedy requiring a lesser degree of proof than would
have been required on a claim for aggravation. Assuming, without deciding,
that claimant filed a valid claim for aggravation which was medically veri
fied, that claim was made after the request for hearing was filed seeking 
the same substantive relief. The employer under the rules articulated in
 mith V. Amalgamated  ugar Company, 25 Or App 243 (1976) and Vandehey v.
Pumilite Glass and Building Company, 35 Or App 187 (1978) is not obliged to
pay interim compensation or deny the "claim" within 14 days.

Claimant, having prevailed on the issue of whether he has the right
imder Whiteshield and West to have his request for reopening for payment 
of time loss, nevertheless does not prevail on the merits. I do afford
weight to the previous finding of the referee and Workers’ Compensation 
Board as to the suitability of Pain Center treatment at the time the evidence
was received by the Referee on December 13, 1979. Allowing for changes in
condition and weighing the medical evidence which has become available since
that date, I find that the claimant has failed to establish that Pain Center
treatment is either more necessary or desirable at this time than it was
at the time of the previous hearing.

m

ORDER

IT I HEREBY ORDERED that the request which claimant seeks is denied.
#

ERVIN EDGE, Cla mant
Dav d Vandenberg, Cla mant's Attorney
R. Ray Heysell, Defense Attorney
Order of Remand

WCB 79-04080
September 29, 1981

The ' Court of Appeals) hav ng  ssued  ts op n on  n th s
matter and the Board hav ng now rece ved the Court's mandate:

THIS MATTER IS REMANDED to the Hear ngs D v s on for further
proceed ngs  n accordance w th the Court's op n on.

IT IS SO ORDERED.
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PATRICK ELLIOTT, Claimant 
David Vandenberg, Jr., Claimant 1 s Attorney 
Brian Pocock, Defense Attorney 
Margaret Leek Leiberan, Defense Attorney· 
Order on Reconsideration 

WCB 80-01598 & 80-04905 
September 29, 1981 

\ne Boc:rd 1 s 0rc1er on Review cizitOc"i 1\uqust ]3, JC·fn cc,nc.luc:eci 
i:hat EBI was the responsit,Jc carrier on .~,n Jgqrav.,ti,):, ti,,.:'ry. 
r a the r th a n A r g on au t on a n e w i n j c r y t. h E' o r y . 1·.' e J c1 h c r e to th a t 
conclusion. 

Our ~rder pn Review also affirmed the Refere~•s ass0ssment of 
a 25% penalty. That pbrtion of our order merits reconsideratio~. 

The basis of the Referee'·s order -w~s os fol)ows: 

" ... it is clear from th2 recorci thc::t clc~.:.rr.2nt 
did not suffer a new injury. ESI compa~iei 
d1d not bave good reason, if any, to deGv 
claimant's claim. Therefor0, l fincl that L-:BI 
Companies unreasonably refusea to pay 
compensation in denying the claim.~ 

\'J ha t ever m -:.i y ha v e been II c 1 ea r II a t t: he · t i me o E th c h ea r i n i'J h- a s no t 
n e c e s s c: r i 1 y c 1 e c1 r a t th e t i me . EB J i :;:. s u e cl i ts ,J .J nu a r y 2 3 , J '.? 8 0 
denial. At that ti~e, the information avc1ilahle to EGT consisted 
of Dr. Scheer's January 15, 1980 J.etter referring to clai~2nt's 
"re-injury/aggravation" (Exhibit 29) which enclosnl copies of 
earlier reports (Exhibits 24a, 25, 25a, 26 anci 27) that Dr. Scheer 
had submitted to Argonaut on a new injury theory. 

~e now conclude that the informa.tion 2vailabJe to EBJ on 
January 23, 1980 was not th~n of sufficient quantity or quality to 
make its denial unreasonable. Dr. Scheer's term, 
"re-injury/ai::1gravation" is certainly amhiquous. !::ven if C::. 
Scheer h~d ~or~ di~ectl.y ~tated that ther~ had been an 
"aggravation" for ~•:hich EBI 1.;ould be resronsible, that worc5 is not 
a talisrnatic phrase in medical reports because W(' knm-: that 
doc~ors often use it in a different sense· than do c~wpcnsarion 
attorneys. Moreover:, further compounding the ambicuitv~ Cr. 
Scheer's January 15, 1980 letter to FBI enclosed copies ~r 
numerous reports he had previousl:! submi ttcc: to /.rconout rli:1irr.i:-iq 
a n e 1v i n j u r y . 

A denial can be-wrong without i.;~ing unreasonable. ,•:c have 
found EBI's denial to have heen wr,--.·,,:1. l!owever, it: was nnt 
unreasonable based.on the- then-avcJ' . .Jetblc information. 

'J'he Board's Auqust 13, 1981 drdcr on Review affirmN; r.hc 
Referee's impositio~ of a 25% penalty on a basi-s other·t~nn t~at 
used by the Referee. We previously saw thjs case as a situatio~ 
where 2BI should have applied for a 307 order: 
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PATRICK ELLIOTT, Cla mant
Dav d Vandenberg, Jr., Cla mant's Attorney
Br an Pocock, Defense Attorney
Margaret Leek Le beran, Defense Attorney
Order on Recons derat on

WCB 80-01598•& 80-04905
September 29, 1981

'Ine Board’s Order on Review dated Auqust 13, I8 ], concluded
chat EBI was the responsiMe carrier on- an aggravation t'nr-ary,
rather than Argonaut on a new injury theory. We adhere to that 
conclusion.

a 25'
Our Order on Reviev/ also affirmed the Referee's assessment of

; penalty. That portion of our order merits reconsideration.

The basis of the Referee'-s order -was as folj.ov.'s:

"...it is clear from the record that claimant
did not suffer a new, injury. E3I Companies • •
did not have good, reason, if any, to deny
claimant's claim. Therefore, I find that EBI
Companies unreasonably refused to pay
compensation in denying the claim."

V.’hatever may have been "clear!' at the'time of the hearing was not 
necessarily clear at the time,EBI issued its January 23, 3980
denial. At that time, the information available to EBI consisted
of Dr.  cheer's January 15, 1980 J.etter referring to claimant's
" re-injur.y/aqgravation" .(Exhibit 29) which enclosed copies of
earlier reports (Exhibits 24a, 25, 25a, 2f and 27} that Dr.  cheer
had submitted to Arg.onaut on a nev; injury theory.

We now
January 23,

conclude that the information available to EBI on
1980 was not then of sufficient quantity or quality to

make its denial unreasonable. Dr.  cheer's 'term,
"re-injury/agqravation" is certainly ambiguous. Even if Dr.
 cheer had more directly stated that there had been on
"aggravation" for which EBI would be responsible, that word is not
a talismatic phrase in medical reports because wo knov; that 
doctors often use it in a different sense' than do com-pensa r ion
attorneys. Moreover, further compounding the ambicuicy, Dr.
 cheer's January 15, 1980 letter to FBI enclosed copies of
numerous reports he had previously submitted to Arconaut clairr.inq
a new injury.

A denial can be wrong without oeing unreasonable. Wc have 
found FBI's denial to have been wT'Oig. However, it: was not
Ljnreasonable based.on the- then-ava able information.

The Board's August 13, 1963 Order on Review affirmed the
Referee's imposition of a 25% penalty on a basis other than that
used by the Referee. We previously sav; this case as a sifuation
where FBI should have applied for a 307 order:

-295-
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Boarrl f in0s that EBI hail fuJ J knowleclge 
that a situation existed which reauited hoth 
insurers to request the Compliance Division to 
issue a .307 order, but that it faile~ to take 
app~6priate action as required by law to 
insure that the worker receive compensation 
benefits in a timely manner." Order on Review 
ot page 6. · 

We now concludi. that analysis was erroneous. 

The version of OAR 436-54-332 in effect in January 1980 when 
EBI issued its denial, quoted in our Order on Review at page~, 
was long on hortatory platitudes arid short on specific duties of 
insurers. It was for precisely this reason that OAR 436-54-332 
was amended April 29, 1980 (temporary rule) and ~eptember ~. 1980 
(permanent rule). A specific duty is now imposed hy the vmended 
version of OAR.436-54-332(6): 

"Upon determining an issue exists as to the 
responsibility for an otherwise compensahle 
injury, an insurer or self-insured empl~y0r 
shall request a paying agent be designated by 
application· in letter form to the·Compliance 
Division." 

Had this version ·of OAR 436-54-332 bef!n in effect in January i980 
when EBI issued its denial; the penalty ·imposed might be we11· 
w~rranted. Howe0er, betause the version ~f OAR 436-54-332 that 
was actually in effect in January 1980 did not. impose any clear or 
specific duty to apply for a .307 order, the reasoning in our 
prior Order on Review cannot be sustained. · 

ORDER 

. ·The Referee's o·rder dated Auou~;t l 3, 1981 i E' readoptc-:i ar.c 
republish~d except os ·follows: 

The Referee's order dated September 12, 1980 is modified ta 
eliminate the 25% penalty iiposed on EBI Co~panies. 
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--"';’he Boarrl finds that EBI had fu] ] knowledqe
that a situation existed v;hich reauirecl both
insurers to request the Compliance Division to
issue a .307 order, but that it failed to take 
appropriate action as required by lav; to
insure that the worker receive compensation
benefits in ci timiely manner." Order on Review
a t page 6.

We now conclude that analysis was erroneous.

The version of OAR 436-54-332 in effect in January 198C v/hen
EBI issued its denial, quoted in our Order on Reviev; at pace 6,
was long on hortatory platitudes and short on specific duties of
insurers. It was for precisely this reason that OAR 436-54-332
was amended April 29, 1980 (temporary rule) and  eptember 5, 1980 
(permanent rule). A specific duty is nov; imposed by the amended
version of OAR 436-54-332 (6) :

"Upon determining an issue exists as to the
responsibility for an otherv/ise compensab.le
injury, an insurer or self-insured employer
shall request a paying agent be designated by
application- in letter form to the•Compl iance 
Division."

Had this version of OAR 436-54-332 been in effect in January 1980 
v;hen EBI issued its denial,' the penalty imposed might be well'
warranted. However, because the version of OAR 436-54-332 that 
v/as actually in effect in January 1980 did not. impose any clear or
specific duty to apply for a .307 order, the reasoning in our
prior Order on Review cannot be sustained.

ORDER

The Referee’s order dated Auoust 13, 1981 is readoptec' and
republished except as follows:

The Referee's order dated  eptember 12, 1980 is modified to
eliminate the 25% penalty imposed on EBI Companies.
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W. FLOETER, Claimant . . 
Robert Van Nat ta,- Claimant I s Attorney· 
Rd.igway Foley,-Jr., Defense Attorney-~ 

·Reque_st for Review by ~mployer 

WCB 80-06986 
September 29, 1981· 

Re0iew~d by Board Members Barnes and·McCallis~er. 

·The employer ·seeks B6ard review of ·Refeiee Pferdner's or6er 
which affirmed its denial of tesponsibility for carpal tunnel· ~yn
Jrorne but fodnd it was responsible tor clai~ant's cendonitis.con
diticn of the right wrist. 

The facts as recited by the ~eferee are adopted as our own. 

We concur with the Referee 1 s conclusion that 'the. right carpal 
tunn~: syndrome was not related to claimant's industrial injur)' of 
.;une 12,'. 1980. We reverse on his conclusion that the ter\c!,:rnitis 
is related.· 

The diagnosis of "tendonitis" was mac'le by an osteopath, Dr. 
Ackerman, at the ~mergency room of the hospital. Dr. Ebert, w~o 
had treated claimant for many years, indicated that any ''tendon
itis" had cleared up by June 25, 1980. The _evidence .. :ndicates 

· there are other possibilitie~ a~ a causative basis for claimant's 
right wris~ condition ~nd, therefore, ~ther posiible diagn6ses: 
(1) He suffers~frorn a pre-existing right wrist deformity likely 
due to an old, ~punited fracture of the right wrist; (2) claim~nt 
told the emergericy personnel· on June 13, 1980 that his right wrist 
had been painful for t~o or three days (alleged irijury occurring 
the day before, June 12); and (3} claimanf told Dr~ Ebert on June 
25, 1980 he had been r~cently involved in·a "scuffle" but made no 
rnenti~n of ~ny allege& industrial injury. 

we find that claimant has failed to prove by a prepon~erance 
of evidence that any condition of tendonitis arose out of his cl
leged injury of June 12, 1980 . 

. ORDER 

The Referee's order dated Februa~ry 20, 1981 is ~ffirmed 1n 
part and-reversed in part.· That part settin~ aside the denial of 
July 11, 1980· is reversed and the denial is reinstated. Th~ 
balance of the Referee's ord.er is affirmed. 
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#
-MICHAEL W. FLOETER, Cla mantRobert Van Natta,' Cla mant's Attorney
Rd- gway Foley, Jr., Defense Attorney-^
Request for Rev ew by Employer

WCB 80-06986
September 29, 1981'

Reviewed' by Board Members Barnes and-McCallister.

The employer seeks Board review of Referee Pferdner's order
which affirmed its denial of responsibility for carpal tunnel'syn
drome but found it was responsible for claimant's tendonitis.con
dition of the right wrist.

The .facts as recited -by the Referee are adopted as our own.

We concur with the Referee^s conclusion that the. right carpal
tunnel , syndrome v;as not related to claimant's industrial injury of
June 12,’ 1980. We reverse on his conclusion that the tendonitis
is related.' • ■ ,

The diagnosis of "tendonitis" was miade by an osteopath. Dr.
Ackerman, at the emergency room of the hospital. Dr. Ebert, who
had treated claimiant for m.any years, indicated that any "tendon
itis" had cleared up by June 25’, 1980. The .evidence ...ndicates
there are other possibilities as a causative basis for claimant's
right wrist' condition and, therefore, other possible diagnoses:
(1) He suffers'.from a pre-existing right wrist deformity likely
due to an old, ununited fracture of the right wrist; (2) claimant
told the emergency personnel'on June 13 , 1980 that his right v^rist
had been painful for two or three days (alleged injury occurring
the day before, June 12); and (3) claimant told Dr. Ebert on June
25, 1980 he had been recently involved in a "scuffle" but made no
mention of any alleged industrial injury.

We find that claimant has failed to prove by a preponderance
of evidence that any condition of tendonitis arose out of his al
leged injury of June 12, 1980.'

.ORDER
The Referee's order dated February 20, 1981 is affirmed in

part andreversed in part. • That part setting aside the denial of
July 11, 1980-is reversed and the denial is reinstated. The
balance of the Referee's order is affirmed.
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GRESSETT, Claimant 
John Stone, Claimant 1 s Attorney 
Paul Roess, Defense Attorney 
Request for Review by Employer 

WCB 80-00402 
September 29, 1981 

Reviewed by Board Members Barnes and McCallister. 

The employer seeks Board review of Referee McCullough's order 
which, a~ong other things, fourid claimant's request for hearing 
was timely filed even though filed more than a year after the De
termination Order sought to be reviewed. • We disagree with-the 
Referee's timelin~ss finding and reverse. 

The relevant chronology is as follows: 

October 1977: Claimant filed his claim. 

December 1977: Claimant's employer denied the claim. 

December 1977: Claimant filed a request for hearing on the 
employer's denial which was assigned WCB Case No. 77-07892. 

July 1978: A Referee's order entered in WCB Case No. 
77-07892 found the claim to be·compensable. 

December 29, 1978: The claim then being in an accepted 
status by virtue of the Referee's order,· a Determination Order was 
issued by the· Evaluation Division of the Workers' Compensation '-ri __ 
Department. · · • 

January 5, 1979: Claimant filed a request for hearing on the 
Determination Order which was assigned WCB Case.No. 79-00184. 

February 1979: The Board's. order, entered in response to the 
employer's request for review, reversed the Referee in WCB Case 
No. 77-07892 and held claimant's claim is not compensabl~. 

March 20, 1979: Claimant's attorney request~d dismissal· of 
the pending request for hearing in WCB Case No. 79-00184 (the ex
tent case): "We hereby withdraw our request for hearing on this 
claim, without· prejudice~ to re~file within one year from the date 
of the Determination Order, as ·provided fot by law." 

March 23, 1979: WCB Case No. 79-00184 was dismissed. 

December 1979: On appeal from the Board's February 1979 or
der in WCB Case No. 77-07892, the Court of Appeals reversed the· 
Board and found claimant's claim to·be compensable. Gressett v. 
Weyerhaeuser, 43 Or App 787 (1979). 

January 14, 1980: Claimant filed another request for hearing 
on the December 29, 1978 Determination Order which was assigned 
WCB Case No. B0-00402 and is this case. 

In summary, this case involves a January 14, 1980 request for 
hearing on a December 29, 1978 Determination Order. 
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J.D. GRESSETT, Cla mant WCB 80-00402
John Stone, Cla mant's Attorney September 29, 1981
Paul Roess, Defense Attorney
Request for Rev ew by Employer
Rev ewed by Board Members Barnes and McCall ster.
The employer seeks Board rev ew of Referee McCullough*s order

wh ch, among other th ngs, found cla mant's request for hear ng
was t mely f led even though f led more than a year after the De
term nat on Order sought to be rev ewed. We d sagree w th the
Referee's t mel ness f nd ng and reverse.

The relevant chronology  s as follows:
October 1977: Cla mant f led h s cla m.
December 1977: Cla mant's employer den ed the cla m.
December 1977: Cla mant f led a request for hear ng on the

employer's den al wh ch was ass gned WCB Case No. 77-07892.
July 1978: A Referee's order entered  n WCB Case No.

77-07892 found the cla m to be compensable.
December 29, 1978: The cla m then be ng  n an accepted

status by v rtue of the Referee's order, a Determ nat on Order was
 ssued by the Evaluat on D v s on of the Workers' Compensat on
Department.

January 5, 1979: Cla mant f led a request for hear ng on the
Determ nat on Order wh ch was ass gned WCB Case.No. 79-00184.

February 1979: The Board's. order, entered  n response to the
employer's request for rev ew, reversed the Referee  n WCB Case
No. 77-07892 and held cla mant's cla m  s not compensable.

March 20, 1979: Cla mant's attorney requested d sm ssal of
the pend ng request for hear ng  n WCB Case No. 79-00184 (the ex
tent case); "We hereby w thdraw our request for hear ng on th s
cla m, w thout prejud ce, to re-f le w th n one year from the date
of the Determ nat on Order, as prov ded for by law."

March 23, 1979: WCB Case No. 79-00184 was d sm ssed.
December 1979: On appeal from the Board's February 1979 order  n WCB Case No, 77-07892, the Court of Appeals reversed the

Board and found cla mant's cla m to-be compensable. Gressett v.
Weyerhaeuser, 43 Or App 787 (1979).

January 14, 1980: Cla mant f led another request for hear ng
on the December 29, 1978 Determ nat on Order wh ch was ass gned
WCB Case No. 80-00402 and  s th s case.

In summary, th s case  nvolves a January 14, 1980 request for
hear ng on a December 29, 1978 Determ nat on Order.
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T i:'~•••• .... • ' 

ORS 656.319(2) is plain and unambi~uous: A ·request for hear
ing on a Determination Order must t3il' f iiea· within one year of the 
mailing date of the Determination Order. Despit~ the rule tha~. 
requires us to construe statutory doubt& in the worker's favor, we 
do not see any. room for statutory co_nstruction in this case. One 
year means one year.· 

Even if it were possible to read .ORS 656.319(2) as allowing 
one year to mean more than one year, there is no sound reason to 
do so in this dase. The claimant voluntarily sought an order dis
missing hi~ reques~ for hearing in the pending extent c~se (No~ 
79-00184) when he decided to pursue an appeal on the compensabil~ 
ity issue· at the Court.of Appeals •. At that time, claimant's at
t6rney recognized that a s~bsequent request for hearing had to-be 
filed within a year of the Determination Order "as provided by 
law.'.' Had he wished. to preserve his hearing rights,: the pr·oper· 
procedure would have been to se~k a postponement at the hearing 
rather than· ci dismissal,·or to ask that his pending ~ase be placed 
in inactive status •. Since claimant .chose dismissal, ~ny hardihip_ 
created.by_-this decision was self-inflicted~ · 

ORDER' 

The Referee's order dated September 19, 1980 is reversed. 

NOTICE TO ALL PARTIES: This order is final unless, within 
30 days after the date of mailing of copies of this order to the 
parties; one of the parties app~als to·the Court of Ap~eals for 
judicial review as provided by ORS 656.298. 

PHYLLIS E. HALL, Claimant 
Peter Hansen, Cl aimant·i s Attorney 
Frank Moscato, Defense Attorney 
Request for Review by Employer 

WCB 80-08467 . 
September 29. 1981 

F:eviewed by Board Members Mccallister and Lewis. 

The employer seeks Board review of Referee Fink's order 
awa~ding permanent total dis.ability for claimant's October 1975 
compensable back injury. 

The Board affir� s and adopts the order of the Referee. 

ORDER 

The Referee's order dated !~arch 26, 1981 is affirmed. 
Claimant's attorney is.granted $700 for his services· at.this 
Board irev,iew,\"payabl.e:1:by. the employer/carrier-.-. 
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ORS 656.319,(2)  s pla n and unamb guous: A request for hear- ng on a Determ nat on Order must Be' f led w th n one year of the
ma l ng date of the Determ nat on Order. Desp te the rule that
requ res us to construe statutory doubts^  n the worker's favor, we
do not see any. room for statutory construct on  n th s case. One
year means one year.'

Even  f  t were poss ble to read ORS 656.319(2) as allow ng
one year to mean more than one year, there  s no sound reason todo so  n th s case. The cla mant voluntar ly sought an order d s
m ss ng h s request for hear ng  n the pend ng, extent case (No.79-00184) when he dec ded to pursue an appeal on the compensab l
 ty  ssue at the Court of Appeals. At that t me, cla mant's at
torney recogn zed that a subsequent request for hear ng had to be
f led w th n a year of the Determ nat on Order "as prov ded by
law." Had he w shed to preserve h s hear ng r ghts, the properprocedure would have been to seek a postponement at the hear ng
rather than a d sm ssal, or , to ask that h s pend ng case be placed
 n  nact ve status. S nce cla mant chose d sm ssal, any hardsh p,
created by th s dec s on was self- nfl cted.

ORDER
The Referee's order dated September 19, 1980  s reversed.
NOTICE TO ALL PARTIES: Th s order  s f nal unless, w th n

30 days after the date of ma l ng of cop es of th s order to the
part es, one of the part es appeals to the Court of Appeals for
jud c al rev ew as prov ded by ORS 656.298.

m

PHYLLIS E. HALL, Cla mant
Peter Hansen, Cla mant's Attorney
Frank Moscato, Defense Attorney
Request for Rev ew by Employer

WCB 80-08467 '
September 29, 1981

Rev ewed by. Board Members McCall ster and Lew s.
The employer seeks Board rev ew of Referee F nk's orderaward ng permanent total d sab l ty for cla mant's October 1975

compensable- back  njury.
The Board aff rms and adopts the order of the Referee.

ORDER
The Referee's order dated March 26, 1981  s aff rmed.Cla mant's attorney  s granted $700 for h s serv ces at.th s

Board rev ew,V'payable:';by the employer/carr erv: ,
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D. HELVIE; Claimant 
Jeffrey Mutnick-, Claimant's Attorney 
SAIF Corp Legal, Defense Attorney 
Request for Review by Claimant 

WCB 79-10435 
September 29, 1981 

Reviewed by Board Members Barnes and Lewis. 

The claimant seeks Board review of Referee Knapp's order 
which (1) denied claimant's claim for permanent and total dis
ability, (2) granted him an award of 45° for 30% loss of the 
left leg in lieu of prior.awards and (3) granted him an award 
of 64° for 20% unscheduled upper back and chest disability. 
Claimant, on appeal, argues he is permanently and totall dis
abled, or in the alternative is entitled to greater awards of 
permanent partial disability. The SAIF Corporation did not 
cross appeal or file a brief, and we assume their silence 
means agreement with the Referee's findings. 

The Board affirms and adopts the order of the Referee. 

ORDER 

The Referee's order dated October 15, 1980 is affirmed. 

RON KNIFFEN, Claimant 
Joel Reeder, Claimant 1 s Attorney 
SAIF Corp Legal, Defense Attorney 
Request for Review by Claimant · 

WCB 80-02979 
September 29, 1981 

R~viewed by Board Members McCallister and Lewis. 

The claimant seeks Board review of Referee Nichols' order 
which affirmed the carrier's denial of his claim for an injury 
allegedly sustained 6n March 5, ·1900; 

The Board affirms and adopts the order of the Referee. 

ORDER 

The Referee•~ order dated February 17, 1981 is affirmed. 
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Rev ewed by Board Members Barnes and Lew s.

DON D. HELVIE, Cla mant
Jeffrey Mutn ck, Cla mant's Attorney
SAIF Corp Legal, Defense Attorney
Request for Rev ew by Cla mant

WCB 79-10435
September 29, 1981

The cla mant seeks Board rev ew of Referee Knapp's order
wh ch (1) den ed cla mant's cla m for permanent and total d s
ab l ty, (2) granted h m an award of 45° for 30% loss of the
left leg  n l eu of pr or awards and (3) granted h m an award
of 64° for 20% unscheduled upper back and chest d sab l ty.
Cla mant, on appeal, argues he  s permanently and totall d s
abled, or  n the alternat ve  s ent tled to greater awards of
permanent part al d sab l ty. The SAIF Corporat on d d not
cross appeal or f le a br ef, and we assume the r s lence
means agreement w th the Referee's f nd ngs.

The Board aff rms and adopts the order of the Referee.
ORDER

The Referee's order dated October 15, 1980  s aff rmed.

RON KNIFFEN, Cla mant
Joel Reeder, Cla mant's Attorney
SAIF Corp Legal, Defense Attorney
Request for Rev ew by Cla mant

WCB 80-02979
September 29, 1981

Rev ewed by Board Members McCall ster and Lew s.
The cla mant seeks Board rev ew of Referee N chols' orderwh ch aff rmed the carr er's den al of h s cla m for an  njury

allegedly susta ned on March 5, 1980.
The Board aff rms and adopts the order of the Referee.

ORDER
The Referee's order dated February 17, 1981  s aff rmed.
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CHARLES E.' KRAMER, Claimant 
Frank· Susak, Claimant 1~ Attorney 
SAIF Corp Legal, Deferise Attorney 
Request for Revi~w,by Claimant 

WCB 80-04555 
September 29, 1981 

Reviewed by B9ard Members Barn~s and McCallist~~-

Claimant's attorn~y se~k~ Board revie~ of that portio~ o~: 
Referee M6~g:ain's 0rder which awarded him a.tarrier-paid attor~ey 
fee of s·300 for prevailing in part on the carrier's partial 
denial. In additi6n, claimant's attorney .was also award~d a fee 
of $75 for establi~hing the c~rrier's.tardy payment of some tem
porary total disability compensation and allowed a fee of 25% o~ 
the Re~ereeiG 10% uns6heduleci p~rmanent. pa·rtial disability award. 

The ~est foy attotney fees i~ efforts ~xpe~~ed and results 
obtained. · OAR 438-47-010(2) •. On this· record it is c'liffic.:t.:lt to 
se·gregate eft"orts expended in prev~d.J.ing in part on:the ·c2,rrie·r•3 
partia~ deriial··and effor~s ~xp~n<led in se~uring in~r~ase~ perman
ent part-ial.disability compensation, foi which clbimant's attorney 
has alre~dy received the m~ximum·aliowabl~ attorney fe~. The re
sult ·on the partial denial was obt~ining payment for: (]) ."Mecii-:
cal expens·es regui red to treat the c la imar"! t·• s chronic ohs t: ur:t i ve 
pulmonary disease while he Wlis hospitalized after ·the accident of 
February 27, 1980:i' and .(2) "additional medicai expenses required 
to· control the ~lairnant's diabetes while he was hospitalfzed after 
the accid_erit of· February 27, 1980. 11 

There "is l_imitea· basis in this recor·a for a valuation. of 
these resu)ts. We know claiinant ·was ·hospitali_zed from February 27 
to March 4, 1980. We know clai~ant wat given insulin for his dia
hete.s cond.ition during thi_s- periqd. We kno~ claimant was given 
oxygen and drugs referred tO: generally in .. the recor'd as 011 broqch0 
dilators" for his respiratory condition during this period. We 
find rio ·basis in the record fo·r co·nc lud inq that the cost of these 
medic_al s,ervices was, at least relativ·e to the coE"-t of mec~ical 
servi_ces;,genera1ly these days,. other .t:.hC!n insubstar.t._ia_ ;I.. . ·:·t, . . 

"\,,1. " ORD'C"~ . .'..) .. :;· . il.-"-
r'-

··"The Referee's oroer · dc1t0d Muy ~2, ·J !"nn ns ,1mr,nclc·d t->y ·t.h0 
Referec•·s ordei rlatcd June 16, 1981 are affir~cd. 

- -301-

Reviewed by Board Members Barnes and McCallister.

■ Claimant's attorney seeks Board review of that portion of'
Referee Monqrain's order which av;arded him a. carrier-paid attorney
fee of $300 for prevailing in part on the carrier's partial
denial. In addition, claimant's attorney was also awarded a fee
of $75 for establishing the carrier’s , tardy payment of some tem
porary total disability compensation and allowed a fee of 25% of
the Referee’s 10% unscheduled permanent partial disability aware.

The test for attorney fees is efforts expended and results
obtained. 'OAR 438-47-010{2). On this'record it isdifficult to
segregate efforts expended in prevailing in part on'the carrier's
partial denial and efforts expended in securing increased perman
ent partial disability compensation, for which claimant's attorney
has already received the maximum'allowable attorney fee. The re
sult on the partial denial was obtaining payment for; (]) ."Medi
cal expenses required to treat the claimant's chronic obstructive
pulmonary disease while he was hospitalized after -the accident of
February 27, 1980;" and (2) "additional medical expenses reauired
to' control the claimant's diabetes while he was hospitalized after
the accident of February 21, 1980." ■

There is lim.ited basis in this record for a valuation of
these results. We know claimant•was hospitalized from, February 27
to March 4, 1980. We know claimant was given insulin for his dia
betes condition during this period. We know claimant was given
oxygen and drugs referred to' generally in' the record as "broncho
dilators" for his respiratory condition during this period. We
find no basis in the record for concluding that the cost of these
medic.al services was, at least relative to the cost of medical
services Generally these days, other than insubstantial.•;,V • . • -

CHARLES E. KRAMER, Cla mant WCB 80-04555Frank Susak, Cla mant's Attorney September 29, 1981
SAIF Corp Legal, Defense Attorney
Request for Rev ew by Cla mant

Li
■■’'The Referee's order d'afed

Referee's order dated June i6.

ORDER

May 22, J981 as aniencb-cJ by
1981 are affirmed.

r.ho

m
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KVOKOV, Claimant 
Paul Lipscomb, Claimant 1 s Attorney 
SAIF Corp Legal, Defense Attorney 
Request for Review by Claimant 

\ 
I 

WCB 80-02499 
S~ptember 29, 1981 

Reviewed by Board Members Mccallister and Lewis. 

The claimant seeks Board review of Referee Baker 1 s order 
which granted claimant additional 6ornpensation for temporary total 
disability but found claimant was not entitled to any award of 
permanent partial disability.' 

The Board affirms and adopts the order of the .Referee. 

ORDER 

The Referee's order dated November 24, 1980 is affirmed. 

MARGARET J. MOSBRUCKER, Claimant 
Keith Tichenor, Claimant 1 s Attorney 
SAIF Corp Legal, Defense Attorney 
Own Motion Or_der 
In April 1980 claimant requested the Board 

own motion jurisdiction pursuant to ORS 656.278 
claim for an alleged worsened condition ielated 
1964 industrial injdry. Claimant 1 s aggravation 

WCB 80-07558 
September 29, 1981 

to exercise its 
and reopen her 
to her August 21, 
rights had expired. 

On August 21, 1980 the carrier, SAIF Corporation, advised 
that it was opposed to any claim reopening. In the interest of 
all parties the Board referred this matter to the Hearings Divi
sion by an Order of September 4, 1980 .. 

,t, 

A hearing was held on July 16, 1981 before Referee Jahles., 
The Referee issued his recommendation on August 14, 1981 wherein 
he recommended that the Board exercise its own motion jurisdi6tion 
and reopen claimant's claim when she is hospitalized for the· ~ 
recommended hip surgery. 

We disagree in part with the Referee's recommendation. We 
concur with Dr. Hopkins that claimant 1 s condition is related to 
her 1964 industrial injur} and.has materially worsen~a: However, 
the evidence before us indicates that claimant has not been em
ployed since the 1964 industrial injury some 17 years, and there
fore she is not entitled to compensation for temporary total dis
ability. Claimant is entitled to ail medical benefits for the 
hospitalization and surgery under the -provisions of ORS 656.245. 

IT IS SO ORDERED. 
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TIMOFEI KVOKOV, Cla mant WCB 80-02499
Paul L pscomb, Cla mant's Attorney September 29, 1981
SAIF Corp Legal, Defense Attorney
Request for Rev ew by Cla mant
Rev ewed by Board Members McCall ster and Lew s.
The cla mant seeks Board rev ew of Referee Baker’s order

wh ch granted cla mant add t onal compensat on for temporary total
d sab l ty but found cla mant was not ent tled to any award ofpermanent part al d sab l ty.‘

The Board aff rms and adopts the order of the .Referee.
ORDER

The Referee's, order dated November 24, 1980  s aff rmed.

MARGARET J. MOSBRUCKER, Cla mant -
Ke th T chenor, Cla mant's Attorney
SAIF Corp Legal, Defense Attorney
Own Mot on Order

WCB 80-07558
September 29, 1981

In Apr l 1980 cla mant requested the Board to exerc se  ts
own mot on jur sd ct on pursuant to ORS 656.278 and reopen her
cla m for an alleged worsened cond t on related to her August 21,
1964  ndustr al  njury. Cla mant's aggravat on r ghts had exp red

On August 21, 1980 the carr er, SAIF Corporat on, adv sed
that  t was opposed to any cla m reopen ng. In the  nterest of
all part es the Board referred th s matter to the Hear ngs D v 
s on by an Order of September 4, 1980.

A hear ng was held on July 16, 1981 before Referee James. ;
The Referee  ssued h s recommendat on on August 14, 1981 where n
he recommended that the Board exerc se  ts own mot on jur sd ct on
and reopen cla mant’s cla m when she  s hosp tal zed for the' ...
recommended h p surgery.

We d sagree  n part w th the Referee's recommendat on. We
concur w th Dr, Hopk ns that cla mant's cond t on  s related toher 1964  ndustr al  njury and has mater ally worsened. However,
the ev dence before us  nd cates that cla mant has not been em
ployed s nce the 1964  ndustr al  njury some 17 years, and there
fore she  s not ent tled to compensat on for temporary total d s
ab l ty. Cla mant  s ent tled to all med cal benef ts for the
hosp tal zat on and surgery under the prov s ons of ORS 656.245.

IT IS SO ORDERED.
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A. OWEN,_ Cla.imant 
David Hytowi-tz, Cl ajmant I s Attprney_ 
Paul R·oess, Defense .;ttorney · 
Request for Review-by SAIF -· 

WCB 80-,-09965 
September 29;, 1981, 

Reviewe~ by Board Members Barnes and Mccallister~ 

The SAIF- Corporation seeks Board review of that portion of 
Referee Mannix's order which grinted claimant 64~ for 20% unsched
uled disability " ••• attributable t6 trauma fo portions of his face 
surroundi~g his ri~ht eye." .SAIF con~ends that cl~imant has been 
adequately compensated by prior D~termination Orders~ 

Claimant sustained a traumatic injury to his -right eye on 
April 15, 1977. · This injury,eventually r~sulted in the need to 
replace the ey~ with a_glass eye- and qlaimant has been gr~ntea·
compensation eq~al to 100° for 100% loss of vision in the. right . 
eye as a schedtiled injury. See ORS ~56.214(2) (h)~ The only"iss~e 
before the Board concerns ~hether claimant is entitled to addi
tional comp~nsat~on for unscheduled disability. 

We disagree that claimant has shown entitlement to an addi
tional unsched~led award. ~AR 436-65-575 states.that loss of 
vision is rated with· reference to centtal visual ~cuity, integrity 
ai the visua~ field$ and octilar·motility~ These ciiteria were 
considered by the E~aluati6n_.tiivision ~nd resulted in the 100% 
scheduled award. qAR 4'36-65-575 goes on to state: 

"Certain finding~ are to be rated as unsched
ul~tj disabilities. These may include exces-. 
sive or. dimiriished te~ring, photqphobia, ir-_ 
ritabiiity, nervousriess and headache."· · 

It is implicit i_n this rule ~-hich permits consideration of factors 
other than loss of visual acuity in the assessment of disability 
iesulting from-ari eye injury that such other factors must produce 
a loss o~ wage~earning capacitl. 

We agree with the Referee :that claimant -sustained ·aestruction 
of some .ot""the bone under the eye which required ·ieconstructtve. 
surgery and damage .to the ~ear ducting system.of the eye. How
~ver, ~e do n~t agree th-t.claimant has suff~red any loss of ~age
earning capacity due t6 these proble~s. Dt~ "Flaxel did indic~te 
that claimant was precluded from certain jobs, but it is evident 
that the l9ss of his eye with concomi~ant loss of peripheral vi
sion, etc.~ is th~ reason f6r this, not the ancillary, albeit, 
annoying problems of ~earing,-hea~ciches; ligh~ sensitivity, etc. 
We con¢l~de· claimant has be~n prqperly compensated by the De~er
rnination Orders' scheduled a~aFd.of 100% loss of the right eye. 

ORDER 
. . 

The Referee•s·order dated March 27, 1981 is modified. The 
award of 20% unscheduled disability is reversed. T_he Determina
ti~n Orders of ·March 14, i9ao,- September 19, 1980 and Janµary 2~, 

·1981 are affirmed. That portion of the Referee's order which 
deals with penalties and a;torney fees is affirmed~ 
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JAMES A. OWEN,. Cla mant
Dav d Hytow tz, Cla mant's Attorney
Paul Roess, Defense Attorney
Request for Rev ew by SAIF

WCB 80-09965
September 29, 1981.

Reviewed by Board Members Barnes and McCallister.

The SAIF Corporat on seeks Board rev ew of that port on of
Referee Mann x's order wh ch gra'nted cla mant 64® for 20% unsched
uled d sab l ty ..attr butable to trauma to port ons of h s face
surround ng h s r ght eye." -SAIF contends that cla mant has been
adequately compensated by pr or Determ nat on Orders.

Cla mant susta ned a traumat c  njury to h s r ght eye on
Apr l 15, 1977. Th s  njury-eventually resulted  n the need to
replace the eye w th a glass eye and cla mant has been granted
compensat on equal to 100° for 100% loss of v s on  n the r ghteye as a scheduled  njury. See ORS 656.214(2)(h). The only' ssue
before the Board concerns whether cla mant  s ent tled to add 
t onal compensat on for unscheduled d sab l ty.

We d sagree that cla mant has shown ent tlement to an add 
t onal unscheduled award, OAR 436-65-575 states that loss of
v s on  s rated w th reference to central v sual acu ty,  ntegr ty
of the v sual f elds and ocular mot l ty. These cr ter a were
cons dered by the Evaluat on. D v s on and resulted  n the 100%
scheduled award. OAR 436-65-575 goes on to state:

"Certa n f nd ngs are to be rated as unsched
uled d sab l t es. These may  nclude excess ve or. d m n shed tear ng, photophob a,  r-.r tab   ty, nervousness and headache."

It  s  mpl c t  n th s rule wh ch perm ts cons derat on of factors
other than loss of v sual acu ty  n the assessment of d sab l ty
result ng from an eye  njury that such other facto'rs must produce
a loss of wage-earn ng capac ty.

m

We agree w th the Referee that cla mant susta ned destruct on
of some of the bone under the eye wh ch requ red reconstruct ve
surgery and damage to the tear duct ng system of the eye. How
ever, we do not agree that.cla mant has suffered any loss of wage
earn ng capac ty due to these problems. Dr. Flaxel d d  nd cate
that cla mant was precluded from certa n jobs, but  t  s ev dent
that the Igss of h s eye w th concom tant loss of per pheral v 
s on, etc.,  s the reason for th s, not the anc llary, albe t,annoy ng problems of tear ng, headaches, l ght sens t v ty, etc.
We conclude cla mant has been properly compensated by the Determ nat on Orders' scheduled award of 100% loss of the r ght eye.

ORDER
The Referee's order dated March 27, 1981  s mod f ed. The

award of 20% unscheduled d sab l ty  s reversed. The Determ na
t on Orders of March 14, 1980, September 19, 1980 and January 21,
1981 are aff rmed. That port on of the Referee's order wh ch
deals w th penalt es and attorney fees  s aff rmed.
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PARKS,· Claimant 
Alan Scott, Claimant's Attorney 
SAIF Corp Legal, Defense Attorney_ 
Req~e~t for·Review by SAIF · 

WCB 80-01261 
September 29, 1981 

Reviewed by 3oaicl Memhers Barnes and McCallister. 

The SAIF Corporation. seeks Boarci revj cw of hcferee cr,mmel~ 's 
crder which set aside SAIF's denial of compensabi]ity for claim
ant1s respi.ratory condition and found SAIF's failure to pav in-
terim compensation unreasonable, entitlinq claimant to penalties 
and at~orney fees. · We affirm and ado~t th~ Referee's weJl written 
order. On .the issue of compensahility we add the followinq: 

Claimant was employed as a punch press operator and racker at 
Anodizing, Inc. tJ.aimant 1 s work consisted of putting part~ on 
racks ~efore and after they were 'dipped in vari6us chemical-fillerl 
tanks which strippecl, cleaned.or coated thr:-: partE' in· vn ,1Jurr,inun, 
extrusion process. While performino these tasks, the claimant w~s 
exposed to caustic and irritant fumes, includina fumes from caus
tic soda, phosphoric and nitric acid, sulphuric acici and sodium 
hydroxide. At times the f~mes became so bad that che building ~ad 
to be evacuated and production halted. 

Sirice the Court of Appeals' decision in Thompson v. SAIF, 51 
Or App 395 (1981}, which involved an occupational disease clai~ 
for a respiratory condition, we have considered similar ~espirJ
tory disease claims in seve~al cases. In Donald R. Anderson, WCB 
Case No. 80-03165 (May 21, 1981), the worker's chronic obstructive 
pulmonary disease could have been caused by particulates and fumes 
to which he was exposed while working· at~ smeltina company, or 
could have been caused by his cigarette smokinq. We fauna the 
claim was not compensable under Thompson. 

In Walter J. Dethlefs, WCB Case No. 79-0460Ll (.June 1,S,, J9P.J), 
the worker's vasomotor rhinitis couJd hove heen causea hv riust, 
~make, fumes and particulate matter to whjch hb w~s ~xpo;~ci ~t 
work, or could havP been caused by hi!~ a.lleroies to s:ich thinoi, c'!S · 
house dust and freshly-mown grass. We concluded: 

·-·,:it· is impossibJe to -sero:·c1te the pf feet::; of 
on-work an~ off-work exp0!·ure in c~usina 
c 1 a i rr. a n t ' s c o n d i t i o n . r, ,: t i t i : ; .i n c s c i:i r1 '.'-1 b 1 e 
th ,1 t b o 1: h on - w o r k and of r· - w or k r x put:;. u r c D con -
t r i b u t e to t h a t c o n c1 i t i o 11 • fl n cl e r 'T' h c:nn n :~, o l'- , 

this is not enoucrh· for the conciition t.~ 
compensable." 

In Barrv B. Turnbull, WCB Case No. 80-02231 (l\uqust 28, 
1981), the worker, who had a lonci hi~tory of respiratory aller
gies, claimed that work exposure to air pollutants ca~sPd_ or ag
oravated his conditi-on. · The evidence indicated that the worker 
;~ac~~d adversely to a number of items such as coffee, cig~~ett0 
smoke and various species of trees. We concJuded thot cl~imant 
had f~iled to prove that work·exposure caused his respirctory 
condition. 
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JENNESS PARKS. Cla mant
Alan Scott, Cla mant's Attorney
SAIF Corp Legal, Defense Attorney.
Request for Rev ew by SAIF

WCB 80-01261
September 29, 1981

Revieworf by Board Members Barnes and McCallister.

The  AIF Corporation seeks Board review of Referee C'(?mmel']'s
order v;hich set aside  AIF'.y denial of compensability for claim
ant’s respiratory condition and found  AIF's failure to pav in--
terim compensation unreasonable, entitlinq claimant to penalties
and attorney fees. We affirm and adopt the Referee's v.-eJl written
order. On.the issue of compensability we add the followinq:

atClaimant was employed as a punch press operator and' racker
Anodizinq, Inc. Claimant's work consisted of puttinq parts on
racks oefore and after they were dipped in various chemica 1.-fi 11 ed
tanks which stripped, cleaned.or coated the parts in'an aluminum
extrusion process. While performina these tasks, the claimant v/us
exposed to caustic and irritant fumes, including.fumes from caus
tic soda, phosphoric and. nitric acid, sulphuric acid and sodium
hydroxide. At times the fumes became so bad that che building nad
to be evacuated and production halted.

 ince the Court of Appeals' decision in Thompson v.  AIF, 51
Or App 395 (1981), which involved an occupational disease
for a respiratory condition, we' have considered similar r:

c 1 a i.
:• s p j r atory disease claims in several cases. In Donald R. Anderson, WCB

Case No. 80-03165 (May 21, 1981), the worker's chronic obstructive
pulmonary disease could have been caused by particulates and fumes
to which he was exposed while working at a smeltino company, or
could have been caused by his cigarette smoking. We found the
claimi was not compensable under Thompson.

In Walter J. Dethle.fs, WCB Case No. 79-0460^ (June 19, J9R1), 
the worker's vasomotor rhinitis could have been caused by dust, 
smoke, fumes and pa rticulate matter to which he v.-as exposed at
work, or could have been caused by hi.s a.lleraies to such thinas. as
house dust and freshly-mown grass. We concluded:

'‘If is impossible to -separate the effects of
on-work anc off-work exporure in causina
claimant's condition. But it is. inescapable
that both on-v;ork and of'r-v;ork exposures con
tribute to that condition. Under hom n s. o ri,
this is not enough for the condition to be
compensable."

In Barry B. Turnbull, WCE-Caso No. 80-02231 (August 28,
1981), the worker, who had a long history of respiratory aller
gies, claimed that v;ork exposure to ai r' pollutants caused or ag
gravated his conditi'on. The evidence indicated that the worker
reacted adversely to a number of items such as coffee, cigarette
smokeand various species of trees. We concluded that claimant
had failed to prove that work•exposure caused.his respiratory
condition.
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· Ir: I,i1 l'ian-. K .· \~inders, v'i"CB Case No. 79-10 576 (Sept_ernt·cr l's, 
·1981) ,· the ~orker claimed,h~r .respirat6ry proble~s werb caused ·by 
exposure to a forcecl-aic duct at work .. we··founc. that· thf' evidence 
indicated ::r.at the claimant's condition could ha\'C been the result 
of a number-of·~ther·f~ctors such as claima~t•s home heat{ng sys
tem and her 15-year s~oking ·habit;· Be~ause the off~wqrk exposure 
was substantially. the sam~ ·~s the on-work ~xposure, the claim was 
denied. 

In all_of our post-Tho~ps6n casesj Anderson,- Det~lefs, Turn
bull and Winders, we conclud~_d that respiratory conditions w~ 
not compenscible un<'l_cr the- standa_r¢s of ORS ·656.802(1) (a), Hhich 

. requires _the condition result from· c irtumstances · to which \:'!i"I em-· 
·ployee is no~ ordi~arily_e~posed other-tha~·dGri~g emptoyment, as_. 
that statute wa~ interpreted in James v. ~AIF, ·290 Or 343 (198]), 

.and Thompson v. _SAIF, supra~ See _also St~ven K. Gott- frie~, WCB 
Case No.· ·80-01702.· (,July 29, 1981) . 

. The fact~. of this case are distinguish~ble from-bur prior 
cases'discussed above. The ~ir pollutants to which th~ claima~t 
was expos'ed _in this: case were both unique in nature anci unusual in 
quantity.· we do not kno~ -of any ciff-work situation--~nd n6ne i~ 
suggested by.this recor~•-in which a person is ordinarily exposed 
to fumes of ·phos~hortc acid; ·nitric acld and sGlphuric acid in 

-quantities ~hat tequire ev~cuati6n of a bujlding. Th~ Referee 
fciuDd. that claiman~ had ~o respiratory br6h}ems prior to here~
¢loyment with Anodizing, Inc. ~nd that th~ m~dica} evidence at-. 
tribLltihq her co~dition to work ~xposure was ~le~i and .u~conir6-

. verted. -We agree.· Th~se facts are in cqntra~t to .the ah0ve dis
cussed cases in· which off~work factors could have been o~ were 
~ontcibu~inq cau~es. The Refet~e .correctly ~oncluded that clai~

·an~1s co~diiion is co~pensibie as pn ·o~bu~ational disease. . ·-· - . . .. 
. ORC!-:R 

'The Ht:.i'0rec.• 1 s 0rd0,r r.,:,te~ neccir·,bcr 3, )980 js <'lffirn·.·c:. · 
.Claimant's attoiney ii awdrdPd $~50 es a reas~nab]e ~tt6rncy f~e 
for ~e1::"vicrro iier.dcrE:d on this Do.:irc1 rev?_cw, p.:='1yahlc hy thr-- SJ\.IF 
corpor.:it_ior .. 
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m In I.i 1 llan-. KWinders, WCB Case No. 79-10 576 ( eptember 18,
1981)/ the ‘worker claimed.her .respi ratory problemn were caused by
exposure to a forced air' duct at work.. We' found that the evidence
indicated ti.at the claimant’s condition could have been tne result
of a number of■other factors such as claimant's home heating sys
tem and her 15 year smoking • habit. Because the off work exposure
was substantially,the same as the on work exposure, the claim was
denied.

m

In all of our post Thompson cases, Andcrson,■ Deth]efs, Turn
bull and Winders, we concluded that respiratory conditions were
not com.pensable under the standards of OP 656.802 (1) (a) , v/hich
requires the, condition result from circumistances to which ’an em .
ployee is not ord inar ily. exposed other than during employmient, as.,
that statute was interpreted in James v.  AT F, 290 Or 343 (198]),
and Thompson v.. AIF, supra.  ee also  teven K. Gott fried, WCB
Case No. 80-01702.' (July 29 , 1981) .

The facts, of this case are distinguishable from our prior
cases'discussed above. The air pollutants to which the claimant
was exposed .in this case v;ere both unique in nature and unusual in
Quantity.' We do not know of any off work. situation and none is
suggested by.this record in which a person is ordinarily exposed
to fumes of phosphor.ic acid, nitric acid and sulphuric acid in
quantities that require evacuation of a bu.ilding. I'he Referee
found that claimant had no respiratory problems prior to her em
ployment with Anodizing, Inc. and that the medical evidence at ,
tributihq her condition to work exposure was clear and .ur.contro
verted. We agree. These facts are in contrast to the above dis
cussed cases In which off work factors could have been or v/ere
contrihutinq causes. The Referee correctly concluded that claim
ant's condition is compensable as an occupational disease.

. • ■ ORCl .P

The Rt fr'ree's order dated Decr.iribe.r 3, 1 980 is affiri ' c'.
Claimant's attorney .is awa'rdpd $250 as a reasonable attotr.cy fee
for servicer, rendered on this Board reviev.’, payab.ic by thr  AIt
Corporation. • ' ■ . ' '
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J. RINGO, Claimant 
Richard Kropp, Claimant's Attorney 
SAIF Corp Legal, Defense Attorney 
Request for Review by Claimant 

WCB 80-06334 
September.29, 1981 

Reviewed by Board Members Mccallister and Lewis. 

The claimant seeks Board review of Referee Howell's order 
which affinned the SAIF Corporation I s denial ·of re
sponsibility for claimant's alleged injury or injuries of 
January 1980. · · 

The Board affirms and adopts the order of the Referee. 

ORDER 

The Referee's order dated April 6, 1981 is affirmed. 

JON WAKEFIELD, Claimant 
Gary Allen, Claimant 1 s Attorney 
William Beers, Defense Attorney 
Request for Review by Claimant 

Reviewed by the Board en bane. 

WCB 80-09768 
September 29, 1981 

Claimant- seeks Board review of Referee McCullough's order 
which upheld the insurer's denial of. responsibility for medical 
bills incurred in connection with a pre-employment physical exam
ination conducted at the request of a potential employer. Claim
ant contends that these bills should be the insurer's responsibil
ity under ORS 656.245. 

The Board agrees with and adopts the following from the Ref·· 
eree 1 s order: 

"ORS 656.245(1) requires the carrier to 
provide medical services for conditions re
sulting from the injury, both before and after 
claim closure. This statutory requirement is 
not limited to treatment~ either curative or 
palliative. The statutory language uses the 
t~rm "services." I think it is reasonabl~ to 
interpret this term as involving e~aminations/ 
evaluations for diagnostic purposes regardless 
of whether any treatment. is ultimately pro
vided by the physician. If the statute were 
limited to treatment per se, presumably the 
work (sic) "treatment". would have been used 
rather than "services." 
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RAMONA J. RINGO, Cla mant
R chard Kropp, Cla mant's Attorney
SAIF Corp Legal, Defense Attorney
Request for Rev ew by Cla mant

WCB 80-06334
September 29, 1981

Rev ewed by Board Members McCall ster and Lew s.
The cla mant seeks Board rev ew of Referee Howell's order

wh ch aff rmed the SAIF Corporat on's den al of re
spons b l ty for cla mant's alleged  njury or  njur es of
January 1930.

The Board aff rms and adopts the order of the Referee.
ORDER

The Referee's order dated Apr l 6, 1981  s aff rmed.

JON WAKEFIELD, Cla mant WCB 80-09768
Gary Allen, Cla mant's Attorney September 29, 1981
W ll am Beers, Defense Attorney
Request for Rev ew by Cla mant
Rev ewed by the Board en banc.
Cla mant seeks Board rev ew of Referee McCullough's order

wh ch upheld the  nsurer's den al of, respons b l ty for med cal
b lls  ncurred  n connect on w th a pre-employment phys cal exam
 nat on conducted at the request of a potent al employer. Cla m
ant contends that these b lls should be the  nsurer's respons b l ty under ORS 656.245.

The Board agrees w th and adopts the follow ng from the Referee's order:
"ORS 656.245(1) requ res the carr er to

prov de med cal serv ces for cond t ons result ng from the  njury, both before and after
cla m closure. Th s statutory requ rement  s
not l m ted to treatment, e ther curat ve or
pall at ve- The statutory language uses the
term "serv ces." I th nk  t  s reasonable to nterpret th s term as  nvolv ng exam nat ons/
evaluat ons for d agnost c purposes regardless
of whether any treatment,  s ult mately pro
v ded by the phys c an. If the statute were
l m ted to treatment per se, presumably the
work (s c) "treatment" would have been used
rather than "serv ces."

m
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. "The question remains, ~owever, whether· . 

. examinjti6ris such as the one provided_in thi~ 
6as~--which are not·done for diagn6stic pur
p6ses to determine·the nature of the medical 
problem and whether rir not tteatrnent is neces~ 
sary-~are contempl~ted as m~dical s•rvices 
pursuant to ORS 656~245. The presence of 
an6t6er·s~ction fn the Worker~• Compens~tion 
Act suggests a negative answer. · . . ' . . . 

ORS 656.806 provides that a prospective em
ployer, as·a prerequisi~e to employment, may 
require the applicant to submit to a physical 
examination at the expense of the said em~ 
player.. .It is. true that this section· refers 
to preemployment·physical examinations in gen-
eral and that ciairn~nt's examination was not a 
general.physical examination,· but.one spectfi
cally performed because _of the prospective em
ployer's conce~n about the -po~sible effects of 
claimant's previous back injury. But-I think 
this statutory section embraces .the type of 
physical examination required of claimant.in 
this case •. The purpose of a preemployment. 
physical examination is to satisfy the pros
p~ctive employer that the applicant is fit to 
do· the· job for which he has applied, taking 
into consideration his health in gene~al a~ 
well as the effects of any previous work and/ 
or non-work activities." · 

ORDER 

The Referee•·s order dated May 7, 1981 'is affirmed. 
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"The quest on rema nsr however, whether
exam nat ons such as the one prov ded  n th s
case--wh ch are not done for d agnost c pur
poses to determ ne the nature of the med cal
problem and whether or not treatment  s neces-
sary--are contemplated as med cal serv ces
pursuant to ORS 656.245. The presence of
another sect on  n the Workers' Compensat on
Act suggests a negat ve answer.
ORS 656.806 prov des that a prospect ve em
ployer, as a prerequ s te to employment, may
requ re the appl cant to subm t to a phys cal
exam nat on at the expense of the sa d em^-
ployer. It  s true that th s sect on refers
to preemployment■phys cal exam nat ons  n gen
eral and that cla mant's exam nat on was not ageneral phys cal exam nat on, ■ but one spec f 
cally performed because of the prospect ve em
ployer's concern about the poss ble effects of
cla mant's prev ous back  njury. But-I th nk
th s statutory sect on embraces the type of
phys cal exam nat on requ red of cla mant . n
th s case. The purpose of a preemployment
phys cal exam nat on  s to sat sfy the pros
pect ve employer that the appl cant  s f t to
do the job for wh ch he has appl ed, tak ng
 nto cons derat on h s health  n general aswell as the effects of any prev ous work and/
or non-work act v t es."

ORDER
The Referee's order dated May 7, 1981  s aff rmed.

m
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WILLIAMS, Claimant 
·Dona1d ·BQer, Claimant's Attorney 
SAIF Corp Legal, Defense Attorney 
Request for Review by Claimant 

• , I • • 

WCB 80-07438 
September 29, 1981 

Reviewed by Board Members Barnes and Lewis. 

The claimant seeks Board review of Referee Mulder•s 
order which affirmed a Determination Order which awarded 16° 
for 5% permanent_ partial disability and temporary total dis
ability. The .Referee also imposed a 10% penalty and attorney 
fees for late payment required by a prior Referee's order. 
Claimant contends that the permanent partial disability award 
is insufficient. 

The Board affirms and adopts the order of the Referee. 

ORDER 

The Referee's order dated .March 16, 1981 is affirmed. 
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DELOISF. WILLIAMS, Cla mantDonald Boer, Cla mant's Attorney
SAIF Corp Legal, Defense Attorney
Request for Rev ew by^ Cla mant

WCB 80-07438September 29, 1981

Rev ewed by Board Members Barnes and Lew s.
The cla mant seeks Board rev ew of Referee Mulder*s

order wh ch aff rmed a Determ nat on Order wh ch awarded 16®
for 5% permanent part al d sab l ty and temporary total d s
ab l ty. The Referee also  mposed a 10% penalty and attorney
fees for late payment requ red by a pr or Referee's order.
Cla mant contends that the permanent part al d sab l ty award
 s  nsuff c ent.

The Board aff rms and adopts the order of the Referee.
ORDER

The Referee's order dated March 16, 1981  s aff rmed.

m
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No. 357 July 6, 1981 

IN THE COURT. OF APPEALS OF THE 
. STATE OF OREGON 

In ·th·e Matter ·of the Compensation 
of Boyd Bault, Claimant. 

BAULT, 
PetitioT?er, 

v. 
TELEDYNE WAH-CHANG, 

Respondent. 
(WCB No. 77-6376, CA 18811) 

1 

Judicial Review from Workers' Compensation Board. 
Argued and submitted January 16, 1~81. 
Robert W. M~ir, Albany, a·rgucd the cause for petitioner. 

With birri on the brief was Emmons, Kyle, Kropp & Kryger, 
P.C., Albany.· ' 

Margaret Leiberan, Portland, argued the cause for re
spondent. With }~er on the brief was Lang, Klein, Wolf, 
Smith, Griffith & Hallmark, Portland .. 

Before Joseph, ·chief Judge, 'and Buttler and Warden, 
Judges .. · · 

JOSEPH, C. J. 
Affirmed in part; reversed in part. 

-~ 
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No. 357 July 6, 1981

IN THE COURT OF APPEALS OF THE
. STATE OF OREGON

In the Matter of the Compensation
of Boyd Bault, Claimant.

BAULT,
Petitio er, •

V.
TELEDYNE WAH-CHANG,

Respo de t.
(WCB No. 77-6376, CA 18811)

Judicial Review from Workers’ Compensation Board.

Argued and submitted January 16, 1981.
Robert W. Muir, Albany, argued the cause for petitioner.

With hini on the brief was Emmons, Kyle, Kropp & Kryger,
P.C., Albany.

Margaret Leiberan, Portland, argued the cause for re
spondent. With her on the brief was Lang, Klein, Wolf,
Smith, Griffith & Hallmark, Portland.
Before Joseph, Chief Judge, and Buttler and Warden,

Judges. ■
JOSEPH, C. J.
Affirmed in part; reversed in part.
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Cite as 53 Or App 1 (1981) 3 

JOSEPH, C. J. 

The issue is whether claimant proved that his back 
condition was aggravated by his work. The referee ordered 
the claim accepted. The Board reversed, holding that claim
ant had failed to establish the aggravation by a preponder
. :rnce of the evidence, but awarded penalties for unreason
able delay in denying the· claim and_ temporary total disa
bility benefits from the date claimant quit work to the date 
the claim was denied. Claimant appeals. fhe issue is purely 
factual. 

Claimant's job required him to move barrels of 
coke weighing nhout 459 pounds. One day, as he was 
moving a barrel, his .back wrenched. That is the only 
incident to which he could later attribute his problem. He 
continued to work and did not rc1Jort the incident until 5 
days later. He saw D"r. Neal, who diagnosed low back strain 
and treated him· with exercises and pain medication. On 
May 19, 19_76, claimant was released for light duty; he was 

. assigned to lighter work for six weeks. On July 1 his X-rays 
were normal and no permanent impairment was found. 
Aftm· an· original denial of the claim, a determination ordc-r 
issued awarding time loss, but finding no permanent disa~ 
bility. . . 

· . Claimant returned to his old work,. where it was no 
longer necessary for him to move barrels, but in December 
he began stockpiling ground coke. That again :·cquired him 
to put barrels onto pallets but did not entail removing them· 
from pallets, which was harder on his' back. That lasted six 
weeks. While·claimant noted some effect on his back pain, 
he continued to work without reporting the pain. In June, 
1977, he began work stockpiling oxide in barrels, which 
required similar :exertion. . 

In early July claimant's union went on strike. That 
was settled on August 27, but he did not immctj.iately 
return to work. On September 5, claimant. who had bc(~n ;it 
the coast alt.ending his sick mothcr-in~law, qui( his job, 
saying only that he had decided to move to the coast. He 
told the Employment Division he quit because of his b::ick, 
wJ'lich was found to constitute good cause to quit and to 
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C te as 53 Or App 1 (1981)

JOSEPH, C. J.
The issue is whether claimant proved that his back

condition was aggravated by his work. The referee ordered
the claim accepted. The Board reversed, holding that claim
ant had failed to establish the aggravation by a preponder
ance of the evidence, but awarded penalties for unreason
able delay in denying the claim and temporary total disa
bility benefits from the date claimant quit work to the date
the claimwas denied. Claimant appeals. The issue is purely
factual.

Claimant’s job required him to move barrels of
coke weighing about 450 pounds. One day, as he was
moving a barrel, his back wrenched. Tliat is the o ly
incident to which ho could later attribute his problem. He
continued to work and did not report the incident until 5
days later. He saw Di*. Neal, who diagnosed low back strain
and treated him with exercises and pain medication. On
May 19,1976, claimant was released for light duty; he was
assigned to lighter work for six weeks. On July 1 his  -rays
were normal and no permanent impairment was found.
After an original denial of the claim, a determination order
issued awarding time loss, but finding no permanent disa
bility.

Claimant returned to his ^d work, where it was no
longer necessary for him to move barrels, but in December
he began stockpiling ground coke. That again required him
to put barrels onto pallets but did not entail removing them
from pallets, which was harder on his back. That lasted six
weeks. While claimant noted some effect on his back pain,
he continued to work without reporting the pain. In June,
1977, he began work stockpiling oxide in barrels, which
required similar .exertion.

In early July claimant’s union went on strike. That
was settled on August 27, but he did not immediately
return to work. On September 5, claimant, who had been at
tile coast attending his sick mother-in-law, quit his job.
saying only that he had decided to move to the coast. He
told the Employment Division he quit because of his back,
which was found to constitute good cause to quit and to

m

m

m
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4 Bault v. Teledyne Wah-Chang ----------
entitle him to unemployment benefits. 1 The order allowing 
unemployment compensation was sent to the employer on · 
September 14. . 

On September 7, claimant contacted Dr. Neal ·and 
told him he ·was unable to· return to his job. It was later 
learned by deposition that he had not been examined then; 
but had merely telephoned and described his complaints, 
saying there had been no specific traumatic incident.but 
that lifting barrels and walking 100 yards on concrete to 
and from his work station had made his back condition too 
painful to continue. Based on this conversation, Dr. Neal 
reported to claimant's attorney that claimant 

";t< **came in on 9!7/77 saying lhat he wcis quilting the 
job and trying to get some lighter work bewusc his buck 
was continuely /sic/aggravuted by the kind of wori, lw wa)-; 
doing at_ Wah Chang, which at limes was quite heuyy. lt 
involved stooping and lifting barrcls:•which weigh. 450 
pounds. · · 

"He was advised that I felt he should probably go 
through vocational rehabilitation to be retrained for n , 
lighter type of work. I don't think that any further treat
ment would be beneficial for his back. It has been bother
ing him for over a year, and in chronic back conditions the 
prognosis is poor for a COIDJ?letc recovery."~ . 

Later, in answer to an. inquiry from claimant's attorney, 
Dr. Neal responded affirmatively to ·a question whether the· 
back condition· attributable to the 1976 injury was "mate• 
rially aggravated or worsened following his- return. to 
work." 

. On October 13, 1977, the employer denied the ag· 
gravation claim: . · · 

"This request comes as a su:rprise since you had advised 
that you were leaving •• * * to live on the Coo.st near· 
relatives. Since you are alleging that your condition at this 
time is due to your employment, we must conduct a medic
al and factual investigation and, therefore, are not in.the 
position to cxtcn~ benefits to you at this ~ime pending the 

1 Cl:iimant testified he quit on the ac-lvicc of his doctor. whieh wn~ neither 
corroborated nor denied by Dr. Neal. who was not· questioned on the matter. 

":! He wrote essentially the snine thing in January, 1978, to the Vocutional 
Rc,hi1bilitation Division. 
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entitle him to unemployment benefits.^ The order allowing
unemployment compensation was sent to the employer on
Septerhber 14.

On September 7, claimant contacted Dr. Neal and
told him he was unable to'return to his job. It was later
leai'ned by deposition that he had not been examined then,
but had merely telephoned and described his complaints,
saying there had been no specific traumatic incident-but
that lifting barrels and walking 100 yards on concrete to
and from his work station had made his back condition too
painful to continue. Based on this conversation, Dr. Neal
reported to claimant’s attorney that claimant

”* H: * came in on 9/7/77 saying Lhat ho was quitting the*
job and trying to get some lighter work because his back
was continucly /ivh/aggravated by the kind of work he was
doing at.Wah Chang, which at times was quite heavy. It
involved stooping and lifting barrels'which weigh. 450
pounds.

"He was advised that I felt he should probably go
through vocational rehabilitation to be retrained for a .
lighter type of work. I don’t think that any further treat
ment would be beneficial for his back. It has been bother
ing him for over a year, and in chronic back conditions the
prognosis is poor for a complete recovery.”*^

Later, in answer to an,inquii*y from claimant’s attorney,
Dr. Neal responded affirmatively to a question whether the
back condition attributable to the 1976 injury was "mate
rially aggravated or worsened following his return, to
work.” .

On October 13, 1977, the employer denied the ag
gravation claim:

"This request comes as a surprise since you had advised
that you were leaving =* * * to live on the Coast near
relatives.  ince you are alleging that your condition at this
time is due to your employment, we must conduct a medic
al and factual investigation and, therefore, are not in the
position to extend benefits to you at this time pending the
Claimant testified he quit on the advice of his doctor, which was neither

corroborated nor denied by Dr. Neal, who was not questioned on the matter.
-He wrote essentially the same thing in January, 1978, to the Vocational

Rehabilitation Division.
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as 53 Or App 1 (1S81} 5 --------~-------
results of that work-up. Thus, we must advi.se that your 
case presently is denied and by copy of this lette~, those 
interested in this decision are so being advised.". · 

In March, 1978, Dr. Neal examined claimant and 
noted. some slight objective changes in his ba~k X-rays; 
although his complaints were mainly subjective. Range of 
motion was 80 percent of .normal "in all modalities." Dr. 
Neal testified that the objective manifestations of. chronic 
back strain are present in only. about 10 percent of such 
cases. Therefore, it is customary to rely on subjective com
plaints. He found claimant was "hurting in the right 
places." In May, 1978, he again noted thnt clutmnrit's 
complaints were mostly subjective. 

On Jnnti'at·y 30, 1978, Dr. Kaye diagnosed ·chronic· 
sacroiliac strnin. He recommended intensive physical 
Lhernpy nnd exercises and opined that the condition could 
be improved, but not entirely cured, by that treatment. In 
May, 1979, at the employer's request, claimant was ex
amined by Dr. Martens, who diagnosed luri1bosacral strain 
and restricted claimant's subsequent work activities to 
those involving no bending, twisting or lifting o'f more than. 
30 pounds. · · 

Following quitting work,· claimant did very little 
for a year. In the fall of 1978, he obtained work baling 
firewood for Fred Meyer, Inc. Apparently-that job was not 
permanent. Since then, he and his wife have earned money 
gathering and drying moss, which is seasonal and less than 

. full-time work. Claimant testified that he rakes moss from 
trees and rests while his wife gathers it. That occupies a 
typical morning; both nap when they return home and dry 
and bale the moss in the afternoon.He said that walking on 
soft ground · is not nearly· _as bothe:·some as wal~ing on 
concrete. · · · 

Claimant is an avid hunter, has done some hunting 
each year since 1976 and plans to continue. His hunting 
expeditions are all iri the vicinity where he lives and do not 
require a lot of walking, but he testified th::it restrictions on 
his hunting hove increosed· with the severity of his back 
problem. He has ridden horses three times since his May, 
1976, injury, each time painfully, and hns also taken three 
long automobile tr-ips.· His other travels have been in t~c 
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results of that work-up. Thus, we must advise that your
case presently is denied and by copy of this letter, those
interested in this decision are so being advised.”

In March, 1978, Dr. Neal examined claimant and
noted- some slight objective changes in his back  -rays;
although his complaints were mainly subjective. Range of
motion was 80 percent of normal "in all modalities.” Dr.
Neal testified that the objective manifestations of. chronic
back strain are present in only about 10 percent of such
cases. Therefore, it is customary to rely on subjective com
plaints. He found claimant was "hurting in the right
places.” In May, 1978, he again noted that claimant's
complaints were mo.stly subjective.

On January 30, 1978, Dr. Kaye diagnosed clironic
sacroiliac strain. He recommended intensive physical
therapy and exercises and opined that the condition could
be improved, but not entirely cured, by that treatment. In
May, 1979, at the employer’s request, claimant was ex
amined by Dr. Martens, who diagnosed lumbosacral strain
and restricted claimant’s subsequent work activities to
those involving no bending, twisting or lifting of more than.
30 pounds.

Following quitting work,' claimant did very little
for a year. In the fall of 1978, he obtained work baling
firewood for Fred Meyer, Inc. Apparently that job was not
permanent. Since then, he and his wife have earned money
gathering and drying moss, which is seasonal and less than
full-time work. Claimant testified that he rakes moss from
trees and rests while his wife gathers it. That occupies a
typical morning; both nap when they return home and dry
and bale the moss in the afternoon. He said that walking on
soft ground is not nearly as bothersome as walking on
concrete.

Claimant is an avid hunter, has done some hunting
each year since 1976 and plans to continue. His hunting
expeditions are all in the vicinity where he lives and do not
require a lot of walking, but he testified that restrictions on
his hunting have increased with the severity of his back
problem. He has ridden horses three times since his May,
1976, injury, each time painfully, and has also taken three
long automobile trips. His other travels have been in the
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local area, with an occasional trip to Albany where he 
formerly lived. 

His former supervisors testified that no mention· 
had ever been made of claimant's back problem after the 
original injury and his return to work. They testified he 
said nothing about his back when his termination was 
discussed; the only reason given was the illness of his 
mother~in-law. One also stated that, after he took over the 
job (in April, 1977), he asked if the men in his department 
V:·ould prefer to· rotate jobs. Claimant voted not to change. 

The refenie observed that the unanimous and une
quivocal medical testimony, including oni:freport from the 
doctor who examined claimant for the employer, was that 
claimant's back condition had become chronic and neces
sitated the imposition of restrictions on lifting and bend
ing. It is undisputed that the claim for the 1976 injury was 
accepted and a determination made of no permanent disa
bility. Dr. Neal stated that prognosis for complete recovery 
was poor, and Dr. Kaye questioned whether treatment of 
any kind could totally· cure him. Dr. Neal's ·opinion was 
weakened somewhat by the fact that it was based almost 
entirely on sub1ective complaints, but his diagnosis was 
confirmed by two other doctors. Furthermore, the referee 
considered 'claimant credible and concluded his reports of 
pain were not exaggerated. 

The evidence establishes permanent disability 
where there was none after the original injury, which was 
concededly work-related. It is compensable as an aggrava
tion. ORS 656;273(1). Lack of substantial objective signs of 
the condition and Dr. Neal's failure actually to examine 
claimant in September, 1977, do not detract" from our 
conclusion. · · 

The order of the Board is reversed insofar as it 
reversed the referee's order that the aggravation claim be 
accepted, that benefits be paid accordingly and that claim
ant's attorney be paid a fee. In all other respects, the order 
is affirmed. 1 

Af fitmed in part; reversed in part. 
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local area, with an occa.sional trip to Albany where he
formerly lived.

His former supervisors testified that no mention
had ever been made of claimant’s back problem after the
original injury and his return to work. They testified he
said nothing about his back when his termination was
discussed; the only reason given was the illness of his
mother-in-law. One also stated that, after he took over the
job (in April, 1977), he asked if the men in his department
would prefer to rotate jobs. Claimant voted not to change.

The referee observed that the unanimous and une
quivocal medical testimony, including one report from the
doctor who examined claimant for the employer, was that
claimant’s back condition had become chronic and neces
sitated the imposition of restrictions on lifting and bend
ing. It is undisputed that the claim for the 1976 injury was
accepted and a determination made of no permanent disa
bility. Dr. Neal stated that prognosis for complete recovery
was poor, and Dr. Kaye questioned whether treatment of
any kind could totally cure him. Dr. NeaTs opinion was
weakened somewhat by the fact that it was based almost
entirely on subjective complaints, but his diagnosis was
confirmed by two other doctors. Furthermore, the referee
considered claimant credible and concluded his reports of
pain were not exaggerated.

The evidence establishes permanent disability
where there was none after the original injury, which was
concededly work-related. It is compensable as an aggrava
tion. ORS 656;273(1). Lack of substantial objective signs of
the condition and Dr. Neal’s failure actually to examine
claimant in September, 1977, do not detract’ from our
conclusion.

The order of the Board is reversed insofar as it
reversed the referee’s order that the aggravation claim be
accepted, that benefits be paid accordingly and that claim
ant’s attorney be paid a fee. In all other respects, the order
is affirmed. ^

Affirmed in part; reversed in part.
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July 6, 1981 

IN THE COURT OF APPEALS OF THE 
STATE OF OREGON 

FLYING SCOTSMAN, INC., 
· Appellant, 

V. 

LEACH, et al, 
Respondents. 

(No. 7_8-7706, CA 17404) 

Appeal from Circuit Court, Lane County. 

Edwin E. Allen, Judge. 

Argued and submitted January 14, 1981. 

No. 359 

David Brewer, Eugene, argued the cause for appellnnt. 
With him on the briefs were Herb Lombard and Lombard, 
Gardner, Honsowet~, Brewer & S~hor:is, Eugene. 

Edward V. O'Reilly, Eugene, argued the cause and filed 
the brief fol· respondents. · 

Before Richafdson; Presiding Judge, and Thornton and 
Van Hoomissen; Juqges. · 

RICHARDSqN, P.J . 

. ·Affirmed. 
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IN THE COURT OF APPEALS OF THE
STATE OF OREGON

FLYING SCOTSMAN, INC.,
Appella t,

V.
LEACH, et al,
Respo de ts.

(No. 78-7706, . CA 17404)

Appeal from Circuit Court, Lane County.

Edwin E. Allen, Judge.

Argued and submitted January 14, 1981.
David Brewer, Eugene, argued the cause for appellant.

With him on the briefs were Herb Lombard and Lombard.
Gardner, Honsowetz, Brewer & Schons, Eugene.
Edward V. O’Reilly, Eugene, argued the cause and filed

the brief for respondents.
Before Richardson, Presiding Judge, and Thornton and

Van Hoomissen, Judges.

RICHARDSON, P.J.
-Affirmed.
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_____ . _____ ,, Flying Scot.c;man v. Leach 

• ·1 J,,if::~lR_IyJ~AlTQS(_)~!,P.J. -~ . ·: 
1 c,:Jf'r,JJ[!')-;~- _, ;Huii H!lJ:«·:; ·i . ,D•-~·• 

The issue in this case is whether an employer 
whose employee suffern a compensable injury under the 
Workers\ Compell,sa tion · Law,..as. a result of the negligence 
of a third party-tortfeasor is cntitled,•to indemnification 
from th·e tortfeasor.for·a· resulting increase in the employ-

. er's workers'···cornpensation" insurance premium .. The trial 
:: coui-f''ccinclud~d· tha"(thr1E{°1 la'.i'riffffefu ""10· er 'wat not entitled 

.- 1 - d • ~'-' ~. •Js.J" I ~ • ~\ ,•' , • ..... , :. , P. ,. ' 1 • ... ~ p · 'y • , • • • 
-•.. to indemnification damages. ,\Ve affirm. ,,; · '·• , 

•_;,u I • t ,", • (' I •• +~ 

•. - I • 1t, ... i"-:·1 fp vi:--.i ;·."~•._r 1 •~·1-c ~-~ -1 ,•'f • ,._;," -~ , ... ~ • 

.i, ,p,.i½:•·-related issue·.1was•recently 'he fore ·tne 'Supreme 
l . • • " I, .,,, ' , ~ l · ' '" •r-• •'l-"11! -- ,I/ "l" t "\ ·--: , . ,, ' 

Court in' Ore.Ida' Fooc!s v. J,i'dian Head, 290 Or 909, --~ 
P2d ·--~~· dbsi\ V:.he1:e·f·ll1 ~mployer sought damnges from a 
'tortf easor :·r~1: . s_ur;_;(Y.Ot:sh\p .)e·:n_efits· ~\V h'ich .. th~ . empl~yer 

· was required to pay under,the· workers' compensation law 
to the "unmarried cohabitant'' of· a worker who died as a 

· result of an on the job injury cau.sed by the tortf easor. The 
court h~ld-.that the employer ~ould not recover on either its 
negligence or its in_demnity theory., With respect to the 
latter theory, the cou1·_t noted that a right to indemnifica
tion requires proof, inter alia, that "[tJhe person against · 

· whom indemnity is claimed must also be liable to the third 
person." 290 Or at 919; see Fulton Ins. v. H11ite Motor Corp., 
261. Or 206, 493 P2d 138 (1972). Because the defendant 
tortfeasor in Ore-Ida could not have· been liable to the 
worker's survivor, the employer could not recover indemni
fication from the pefendant. 

This case differs from Ore-Ida in that plaintiff's 
insurer could conceivably have a cause of action against the 
defendants pursuant to ORS 656.576 et seq., while the 
worker's survivor.in Ore-Ida had no possible cause of action 
against the tortfcasor. However, the damages which the 
insurer here could seek from the defendants could not 
include the insurance premiums owed by plaintiff. For a 
party to have a right to indemnity from another, they must 
have a "common duty,: *,:,mutually owed to a third party." 

. Citizens Ins. v. Signal Ins. Co., 261 Or 294, 298, ~93 P2d 46 
(1972); see also, Fulton Ins. v. White Motor C01p., supra, 
261 Or at 210-11. Because the defendaIJ,t's are not liable to 
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„ RICHARDSON, .P.J.
Ip-'.-'' c;/raon':)if j iitufi

The issue in this case is whether an employer
whose employee suffers a compensable injury under the
Workers’t,Compensation;Law,,as a result of the negligence
of a third party'tortfeasor is entitled' to indemnification
frorh the tortfeasor for a resulting increase in the employ
er’s vyorkers’^compensation 'insurance premium. .The trial

■ cburt'cohcruded that the*!^plairitiff employer was nbit entitled
to indemnification damages.^We affirm. r

n--
.1, 'f'-iA'related issue-‘was^recently''bef6re 'the Supreme

Court i \ Ore-/c/a'Ppq^s^'uyY/i(/m^^ 290 Or 909,____
.P2d ___(1981), where an employer sought damages from a
tortfeasor, for. .suryivorship.^benefits which the employer
was required to pay under-the-workers’ compensation law
to the "unmarried cohabitant” of’a worker who died as a
result of an on the job injury caused by the tortfeasor. The
court held-that the employer could not recover on either its
negligence or its indemnity theory., With respect to the
latter theory, the court noted that a right to indemnifica
tion requires proof, i ter alia, that "[tjhe person against
whom indemnity is claimed must also be liable to the third
person.” 290 Or at919; seeFulto I s. v. WhiteMotor Corp.,
261, Or 206, 493 P2d 138 (1972). Because the defendant
tortfeasor in Ore-Ida could not have been liable to the
worker’s survivor, the employer could not recover indemni
fication from the defendant.

This case differs from Ore-Ida in that plaintiff’s
insurer could conceivably have a cause of action against the
defendants pursuant to ORS 656.576 et seq., while the
worker’s survivor.in Ore-Ida had no possible cause of action
against the tortfeasor. However, the damages which the
insurer here could seek from the defendants could not
include the insurance premiums owed by plaintiff. For a
party to have a right to indemnity from another, theymust
have a "common duty mutually owed to a third party.”
Citize s I s. v. Sig al I s. Co., 261 Or 294, 298, 493 P2d 46
(1972); see also, Fulto I s. v. White Motor Corp., supra,
261 Or at 210-11. Because the defendants are not liable to
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. plaintiff's insurer (or the increased premium, plaintiff is 
not _entitled to indemnification from defendant~. 1 

• Affirmed. 

1 In this cnse, unlike Ore-Ida, the plnintiff t•mployer docs not sel'k io i·ccuvt•r 
damagci: from defendants on a nt•gligcnce theory. In On!-lda tht> court applied it>' 
eat'lit•r dcci,sion in f,'now u. U~I, 250 Or 114, 4•10 P2d 8li4 ( 196tll, :md t·onclurlcd: 

"* * * So far n;; the legi.slativc policy is conc<.•rn1~, it is clear that tht• 
st.."'ttutes do not now permit recovery. Whether thL• omission reflects a con
scious lcgislalive dt."cision to disallow the recovery of such damngcs or· i;; 
simply n legislative ovcniight, we do not know. The lcgislnturc hns the power 
to create a remedy. In ·view of our pruccdcnt in .':,11mu v. JVi:-sl, supra. tht1 
nbscm:e of statutory authority, the substantial body of ca><elnw from othc1· 
jurisdictions, ::md concern for potential L'On~•qu<:>ncl•s flowing from the 1·ccog· 
nit.ion nf linhilily in such caSl'S, we 1.1fo rulul'lanl. t.o cxt.>nd·rl•lit!f tu Ore-Ida on 
n common law tll'glii;,•nL-c clnim." 11-'ootnute omitll-d.l 290 Or :1L HHl. 

In om· vie\V, th~ si1mc faclon; whil-h hid the court in 0fl•-lda to cu11clu1lt• Urnt un 
·cmplnyer hni:: no 1.,omn1on !uw nc1{ligt.•nce r~irn1.:dy 1-1gain,;t. a tm1Jt·aso1· for the 
pnynwnL of wo1·k(~1-s' ('om1mmmtio11 l>enefil,11 would ulsu lead to the conclu,;ion that 
cmploym-s have no such n:m1.'<ly for the recovery of workers' comlJ(.,nsation 
immrnnce prcmitims. The l'Clntionship among the employer, tlw t.ortrt•a.sor, the 
employee nnd the injury pr·!ldudng 1.ivc.mt.i UI'C idcntici1I whether the dnmagl'" 
sustaim,d by the cmpluyt•r take the fo1111 of benefit paymenti< m· incl'l':li't•d 
},ll'l'llli ll ms. 
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C te as 53 Or App 14 (1981) 17 #
plaintiff’s insurer for the increased premium, plaintiff is
not entitled to indemnification from defendants.^

■ Affirmed.

In this case, iinliko Ore-Ida, the plaintif f employer does not seek to recover
damages from defendants on a negligence theory. In Orc-Ida the court applied it.<
earlier decision in Suoiu v. West, 250 Or 114, 440 P2d  04 (196 ). and concluded;

■* ■"  o far a.s the legislative policy is concemtid, it i.s clear that the
.statutes do not now permit ivcovery. Whether the omission reflects a con
scious legislative decision to di.sallow the recoveiy of such damages or'i.s
simply a legislative oversight, we do not know. Tlie legislature h«'is the power
to create a remedy. In view of our precedent in S ow o. West, s / xi. the
absence of statutory authority, the sukstantia! b»xly of casolaw from other
jurisdictions, and concern for jx)tential consequences flowing fi'orn tiie reaig-
nition of liability in sucli cases, wc are relueUuil to exU nd tviief to Oixj-Ida ot\
a common law negligence elainr" iFootnute omitted.) 290 Or at 919.

In ovu' view, the same factors winch hxl the court in Otv-Ida to conclude (hat an
employer ha.s no common law negligence remedy against a tortfeasor foi' the
pay'ment of workers' comixinsation benefits would also lead to the conclu.sion that
cmployoi-s have no such remcHly for the recovci-y of workers' compensation
insurance prcmiiums. The ixdntioiiship among the employer, the tortfeasor, the
employee and the itijuiy prtxkicing evenLs aix* identical whether the damages
suslaimxl by the employer bike the form of Ixmefit payment.s or increased
prc'iniums.

#
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    376 ,July 13, 1981 

IN THE COURT OF APPEALS OF THE 
STATE OF OREGON 

In the Matter of the Compensation 
of William E. Hopson, Claim,int, .r ~· ' . 

FARMERS INSURANCE COMPANY, 
Petitioner, · 

u. 
HOPSON, et al, 

Respondents.· 

109 

(WCB Nos. 77-5580-E, 78-6309, CA 19560) 
,Judicial review from Workers' Compensation Board. 
-Argued and submitted April 15, 1981.' 
Margaret I-I. Leek Lcibcran, Portland; argued the cause for pc.titioner. Wiih her· on the brief was La!lg, Klein, Wolf, Smith, Griffith & Hallmurk, Portland. 
Allen T. Murphy, Jr., Portland, argued tl'!.e cause for respondent William E._Hopson. With him on the brief w~s Richardsqn, Murphy & N~lson~ Po~tland. 
No appearance by respondent.State Accident Insurance 

Fund. · 
Before Richardson, Presiding Judge, and Thornton and Van Hoomissen, Judges. · · · 
THORNTON, J. 
Rev'ersed and remanded. 
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IN THE COURT OF APPEALS OF THE
, STATE OF OREGON

In the Matter of the Compensation
of William E. Hopson, Claimant,

FARMERS INSURANCE COMPANY,
Petitio er, '

V.
HOPSON, et al.
Respo de ts.

(WCB Nos. 77-5580-E, 78-6309, CA 19560)
Judicial review from Workers’ Compensation Board.

Argued and submitted April 15, 1981.'
Margaret H. Leek Lciberan, Portland, argued the cause

for petitioner. With her on the brief was Lang, Klein, Wolf,
Smith, Griffith & Hallmark, Portland.
Allen T. Murphy, Jr., Portland, argued the cause for

respondent William E. Hopson. With him on the brief was
Richardson, Murphy & Nelson, Portland.
No appearance by respondent'State Accident Insurance

Fund.
Before Richardson, Presiding Judge, and Thornton and

Van Hoomissen, Judges.

THORNTON, J.
Reversed and remanded.
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THORNTOr:,1, J. 

This appeal presents a novel question: Is an insurer 
who timely requested a hearing on a determi::i.ation order 
declaring claimant permanently and totally disabled barr
ed in that hearing by res judicata where the hearing vms 
not" held until after the Board, pursuant to ORS 656.206(5), 
·issued an order, two ·years after the original determination. 
order, declaring that claimant was still totally disabled? 
The referee concluded the employer was not barred, <1nd the 
Board, by a 2-1 majority, :reversed that decision. We re
verse. 

Claimant was originally a logger and had a history 
of back injuries not directly material here. H!3 retired from 
that occupation nnd went into the insurance business. 
Thereafter he sustained a .back injury on November 5, 
1973, while visiting the home of a prospective customer. On 
August 31, 197G, a determination order was issued declar
ing him permanently and totally disabled. On August 31, 
1977, the final day of the appeal period (ORS 656.319(2)), 
the. insur~r · requested a hearing on the determination 
order. 

Before the hearing was held on the determination 
order, claimant left the insurance field and developed a 
consulting· service in the sale of small real estate parcels 
and mobile homes. On February 10, 1978, he slipped on a 
ramp while getting· off an airplane on a business trip and 
has been unable to work since. That injury was covered by 
_a second insurer (SAIF), and the claim was accepted by 
determination order dated January 29, 1979. Claimant 
received compensation for time loss less payments made on 
the prior permanent total disability award. No appeal was 
taken from that determination. 

On February 22, 1979, pursuant to ORS 656.206(5) 
and QAR 438-24-025(1), the first insurer "requested" Board 
reexamination of claimant's status. On March 29, 1979, the 
Board issued an "Order on Reconsiderntion'' continuing 
that status: OAR 438-24-030(3) authorizes a clnimant 
whose award 'is reduced to appeal from such an order, but 
not an insurer. Consequently, neither party could appeal. 

On January 8,.1980, the hearing was held on the 
1977 request for hea~ing on the dete!'minn.tion order, and 
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THORNTON, J.

This appeal presents a novel question: Is an insurer
who timely requested a hearing on a determination order
declaring claimant permanently and totally disabled barr
ed in that hearing by res judicata where the hearing was
not held until after the Board, pursuant to ORS 656.206(5),
issued an order, two years after the original determination
order, declaring that claimant was still totally disabled?.
The referee concluded the employer was not barred, and the
Board, by a 2-1 majority, reversed that decision. We re
verse.

Claimant was originally a logger and had a history
of back injuries not directly material here. He retired from
that occupation and went into the insurance business.
Thereafter he sustained a back injury on November 5,
1973, while visiting the home of a prospective customer. On
August 31, 1976, a determination order was issued declar
ing him permanently and totally disabled. On August 31,
1977, the final day of the appeal period (ORS 656.319(2)),
the . insurer requested a hearing on the determination
order.

Before the hearing was held on the determination
order, claimant left the insurance field and developed a
consulting service in the sale of small real estate parcels
and mobile homes. On February 10, 1978, he slipped on a
ramp while getting off an airplane on a business trip and
has been unable to work since. That, injury was covered by
a second insurer (SAIF), and the claim was accepted by
determination order dated January 29, 1979. Claimant
received compensation for time loss less payments made on
the prior permanent total disability award. No appeal was
taken from that determination.

On February 22, 1979, pursuant to ORS 656.206(5)
and pAR 438-24-025(1), the first insurer "requested” Board
reexamination of claimant’s status. On March 29,1979, the
Board i.ssued an "Order on Reconsideration” continuing
that status; OAR 438-24-030(3) authorizes a claimant
whose award 'is reduced to appeal from such an order, but
not an insurer. Consequently, neither party could appeal.

On January 8, 1980, the hearing was held on the
1977 request for hearing on the determination order, and
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the referee ruled that the employer ·was entitled to" a 
hearing· on the extent of disability pursuant to its initial 
request. 1 The apparent basis for this ruling was that, 
whether the order on reconsideration is treated as an order 
of the. Board under its "owri moti~n" jurisdiction (ORS 
656.278)~ o"r an order made pursuant t6 the insurer's elec
tion to have claimant's· status reviewed per ORS 656.206(5), 
no-such order on reexamination should have issued·until 
the initial hearing, was held on e~te~t of disability, to 
which the insurer, having complied with ORS 656.219(2), 
had an absolute right, was held. All parties appealed, and 
the Board reversed, stating: 
· "The can-ier elected to.proceed with the reconsideration 

of the award by the Board. At this point, the ·carrier elected 
-which pi·ocedure it would follow to contest _the award 
claimant l:iad received. A majority of.the Board finds it had 
to elect either to seek a reconsideration of the award for 
perm9:nent total disability or to r~ques~ a hearing on the 

1 Prior Lo the time ,mt for that heuring, however, following claimant's objec
tion that the n·tletl•rminnlinn al that p()int or claimant'11 clisability st.ntus wus 
barred by rcsj11dic-ata, the partic~ agreed thal that would~ the sole issue nt the 
hearing. 

2 There was apparently some contention at the h<,aring that" the Boar4's onlcr 
on reconsiderntion wns issued pursuant to its "own motion jurisdiction" :is 
prescribed in ORS 656.278, which rea~s: 

· "(l) The power and jurisdiction or the board shall be continuing and it 
may, upon its own motion, from time to time modify, change or terminate 
former findings, orders or·awards if in its opinion such action is justified. 

"(2) An order or award made by the boariduring the time withfn which 
the elaimaQ.t hos the right to request· n hearing on aggravation under ORS 
656.27S is not an order or award, as the ca.~c may he, made.by the board on iLc; 
own motion. . 

•"(3) Thi! clnimant has no right to a heui-ing, rcvi('W or appeal on any ord('r 
or uward made by the board on its own motion. e:,.:cc•pt when the order 
diminishes or tcrmiimtes a former award or terminates medical or hospitnl 
care. The employer may request a hearing on nn order which increases the 
a\\-·ard or grants additional medical or hospital care to the· claimant." · 

Because we hold that the procedure set forth in ORS 656.206(5) is mandatory. 
both as to the insurer and the Board, we do not·1·egard it as being an' adjunct of 
''own motion" jurisdiction, The confusion prob:ibly resulted from thesimilnrity r>f 
OAR 438.24•030{3), which precludes insure1·s from upµcaliiig Dourd order>' on 
rt'Cxt1mination, nnd ORS 656.3i8(3). \vhich authori,;cs·crnployen; to nppoai'"own 
rnolio11 rulings" if tlwy incn·n~c the .iward or grant udditium1l medical ~cn·ic:l•s. 

· We do not regard the latter as the source of the former. Consequently, the cnse!l 
cited to us involving the conclusive effect of "own motion orders" are not relevant, 
.&e, _e.g., Bue/Iv. Sl.A.C .. 238 Or 492, 395 P2d 442 (1964); Coombs u.StlIF. 39 (?r 
App 293, 592 P2d 242 (1979). 
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the referee ruled that the employer was entitled to a
hearing’ on the extent of disability pursuant to its initial
request.^ The apparent basis for this ruling was that,
whether the order on reconsideration is treated as an order
of the Board under its "own motion” jurisdiction (ORS
656.278)^ or an order made pursuant to the insurer’s elec
tion to have claimant’s status reviewed per ORS 656.206(5),
no such order on reexamination should have issued until
the initial hearing was held on extent of disability, to
which the insurer, having complied with ORS 656.219(2),
had an absolute right, was held. All parties appealed, and
the Board reversed, stating:

"The cairier elected to proceed with the reconsideration
of the award by the Board. At this point, the carrier elected
•which procedure it would follow to contest the award
claimant had received. A majority of the Board finds it had
to elect either to seek a reconsideration of the award for
permanent total disability or to request a hearing on the* *
Prior to the time set for that hearing, however, following claimant s objec

tion that the redeterininntion at that point of claimant s disability status was
barred by res judicala, the parties agreed that that would bo the sole issue at the
hearing.

* There was apparently some contention at the hearing that the Board's order
on reconsideration was issued pursuant to its "own motion jurisdiction as
prescribed in OR 656.278, which reads:

"(1) The power and jurisdiction of the board shall be continuing and it
may, upon its own motion, from time to time modify, change or terminate
former findings, orders or awards if in its opinion such action is justified.

"(2) An order or award made by the board during the time within which
the claimant has the right to requesfa hearing on aggravation under OH 
656.273 is  ot an order or award, as the cake may be, made by the board on its
own motion.

"(3) The claimant has noright to a hearing, reviewer appeal on any order
or award made by the board on its own motion. e.Kcept when the order
diminishes or terminates a former award or terminates medical or hospital
care. The employer may request a hearing on an order which increases the
award or gra ts additional medical or hospital care to the'claimant.

Because we hold that the procedure set forth in OR 656.206(5) is mandatory,
both as to the insurer and the Board, we do not regard it as being ah adjunct of
■'own motion" jurisdiction. The confusion probably resulted from the similarity of
OAR 438-24-030(3), which precludes insurers from appealing Board order's on
reexamination, and OR 656.378(3). which authori/.e.s'empluycrs to appeal "own
motion ruling.s  if they increase the award or grant uddilion.a! medical services.
We do not regard the latter as the source of the former. Consequently, the cases
cited to us involving the conclusive effect of "own motion orders are not relevant.
See, e.g., Buell v. S.I.A.C.. 238 Or 492, 395 P2d 442 (1964); Coombs u. SAIF. 39 Or
App'293, 592 P2d 242 (1979).
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. . 
Determination Order, but it could not do both. If insurance 
carriers were allcwed to seek reconsideration of awai•ds for 
permanent and total disability and to have a hearing on 
the same award, the injured worker would be facetl with 
defending· the award of compensation in two different 
proceedings. The evidence in each proceeding is identical. 
J'he same parties are also involved in each proceeding. To 
allow an insurance carrier to have 'two bites at the same 
apple' appears to the majority of the Board to be patently 
unfair·. Further, it appears the principal of res judicata 
would bar a second .reconsideration of the snme ii,suc, 
based on the same evidence and involving the same par
ties. Therefore, the mn.jo.rit..y of the Bonr·d· 1·ever::;cs that 

. portion of the Referee's order which granted Farmers re· 
quest for [\ hea_ring." (Emphasis in original.) 

ORS_ 65G.206(5) reads: 
"E;ach insu1·er shall reexamine periodically cnch perma

nent total disability claim for which the insurer has cur
rent puynicnt responsibility to determine whether the 
worker is cut"rcntly permanently incapacitated from regu
lnrly pcrfc,irming work at a gainful and suitable occupa
tion. Reexamination shall be ~onducted every two years or 
at such other more frequent interval as the director may 
pt·escribe. Reexamination shall include such medical ex
aminations and reports as the insurer considers necessary 
or the director may require. The insurer shall forward to 
the director the results of each reexamination." 

. ·rn 1978, rules were adopted to implement this section. Each 
insurer is required to notify the Evaluation Division each 
year of the current address of any permanently and totally 
disabled person and to send each such indiv1dual a form for 
reporting income for the preceding year. OAR 438-24-
015(3) ::ind (4). Upon return of this form, the Division must 
determine whether the injured worker is presently gainful
ly employed or. engaged in suitable work. OAR 438-24-

. 025(2). It may request the insurer to undertake additional 
investigations. Id. Thereafter, the results of any investiga
tions are forwarded to the Division along with "such medi
cal examinations and reports as the im-urcr considers nec
e~~ary or th_c Board _may require." OAR 438-24:025(3). 

OAR 438-24-030 reads: 
' . 

"(l) The Evaluation Division shall evaluate the infor-
mation received and submit n recommendation to the 
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Determination Order, but it could not do both. If insurance
carriers were allowed to seek reconsideration of awards for
permanent and total disability and to have a hearing on
the same award, the injured worker would be faced with
defending' the award of compensation in two different
proceedings. The evidence in each proceeding is identical.
The same parties are also involved in each proceeding. To
allow an insurance carrier to have 'two bites at the same
apple’ appears to the majority of the Board to be patently
unfair. Further, it appears the principal of res judicata
would bar a second reconsideration of the same issue,
based on the same evidence and involving the same par
ties. Therefore, the majority of the Board reverses that
portion of the Referee’s order which granted Farmers re
quest for a liearing.” (Emi)hasis in original.)

ORS 656.206(5) reads:
"Each insurer shall reexamine periodically each perma

nent total disability claim for which the in.surer has cur
rent payment responsibility to determine whether the
worker is currently permanently incapacitated from regu
larly performing work at a gainful and suitable occupa
tion. Reexamination shall be conducted every two years or
at such other more frequent interval as the director may
prescribe. Reexamination shall include such medical ex
aminations and reports as the insurer considers necessary
or the director may require. The insurer shall forward to
the director the results of each reexamination.”

In 1978, rules were adopted to implement this section. Each
insurer is required to notify the Evaluation Division each
year of the current address of any permanently and totally
disabled person and to send each such individual a form for
reporting income for the preceding year. OAR 438-24-
015(3) and (4). Upon return of this form, the Division must
determine whether the injured worker is presently gainful
ly employed or engaged in suitable work. OAR 438-24-
025(2). It may request the insurer to undertake additional
investigations. Id. Thereafter, the results of any investiga
tions are forwarded to the Division along with "such medi
cal examinations and reports ns the insurer considers nec
essary or the Board may require.” OAR 438-24-025(3).

OAR 438-24-030 reads:
"(1) The Evaluation Division shall evaluate the infor

mation received and submit a recommendation to the

m
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Board which shall include supporting documentation and 
the recommendation received from the insurer. 

"(2) The Board shall consider available evidence and 
shall issue an order if a reduction or suspension of benefits 
is determined appropriate. · 

"(3) Upon receipt of a Board order, the claimant has 
30 days to request a hearing. . · 

"(4) If the claimant does not request a hearing within 
30 days, the order shall be considered final." 

. We cannot read ORS .656.206(5) and the rules pro
mulgated thereunder as giving an insurer- any choice what
soever as to whether it desires to proceed with a reexamina-

. t'ion of a claimant's status prior to a hearing on the original 
determination order. The language of the statute arid the 
rules is mandatory and if, in practice, an insurer may elect 
not to have a particular claimant's status reviewed, the 
basis for such an election is· not apparent in the statute or 
rules. An insurer does have authority to recommend to the 
Evaluation Division that· permanent total disability pay
ments continue in a given case, OAR 438-24-025(3), but it 
is just that, a recommendation, and the Division may 
proceed with 1:eexaminatio1i despite an insurer's prefer
ence. We therefore conclude that there was no "eleclion of 
,remedies" upon which to_predicate a finding in this case 
that the insurer waived its right to a hearing on the.extent 
of disability. · · · 

. We also disagree with the Board that its order on · 
reconsideration is res judicata on the issue of claimant's 
status. Generally stated, the doctrine of res judi"cata ap-

· plies where a subsequent action is brought invqlving the 
same. parties (or their privies) and the same claim or cause 
of action. ~ts effect is to preclude relitigation of any issues 
which were determined or which could have been deter~ 
mined in the initial case. Waxwing Cedar Products v. 
Koennecke, 278 Or 603, 610, 564 P2d 1061 (1977). This 
terminology is not directly analogous to the administrative 
proceedings involved here: it is perhaps more useful to 
inquire whether the issues to be determined on reconsider
ation are identical or necessarily include the issues which 
would be determined at the hearing on extent of disability. 
Shannon v. Moffett, 43 Or App 723, 604 P2d 407 (1979), rev 
den (1980). · Admittedly, the focal point of the .inquiry in 
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Board which shall include supporting documentation and •
the recommendation received from the insurer.

"(2) The Board shall consider available evidence and
shall issue an order if a reduction or suspension of benefits
is determined appropriate.

"(3) Upon receipt of a Board order, the claimant has
30 days to request a hearing.

"(4) If the claimant does not request a hearing within
■ 30 days, the order shall be considered final.”

We cannot read ORS.656.206(5) and the rules pro
mulgated thereunder as giving ah insurer any choice what
soever as to whether it desires to proceed with a reexamina
tion of a claimant’s status prior to a hearing on the original
determination order. The language of the statute and the
rules is mandatory and if, in practice, an i surer may elect
not to have a particular claimant’s status reviewed, the
basis for such an election is not apparent in the statute or
rules. An insurer does have authority to recommend to the
Evaluation Division that permanent total disability pay
ments continue in a given case, OAR 438-24-025(3), but it
is just that, a recommendation, and the Division may
proceed with reexamination despite an insurer’s prefer
ence. We therefore conclude that there was no "election of
.remedies” upon which to. predicate a finding in this case
that the insurer waived its right to a hearing on the extent
of disability.

We also disagree with the Board that its order on
reconsideration is res judicata on the issue of claimant’s
status. Gene’rally stated, the doctrine of res judicata, ap
plies where a subsequent action is brought involving the
same, parties (or their privies) and the same claim or cause
of action. Its effect is to preclude relitigation of any issues
which were determined or which could have been deter;
mined in the initial case. Waxwi g Cedar Products v.
Koe  ecke, 278 Or 603, 610, 564 P2d .1061 (1977). This
terminology is not directly analogous to the administrative
proceedings involved here; it is perhaps more useful to
inquire whether the issues to be determined on reconsider
ation are identical or necessarily include the issues which
would be determined at the hearing on extent of disability.
Sha  o u. Moffett, 43 Or App 723, 604 P2d 407 (1979), rev
de (1980). Admittedly, the focal point of the inquiry in
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each instance appears the same - the extent of claimant's 
disability. On closer examination, however, it is more o.ccu
rate to say that the is!',ue at the hearing on the original 
determination m::der'is whether or not the worker ·is perma
nently and totally disabled, and the issue in the reconsider
ation proceeding is whether a claimant continues to _be 
disabled to that extent. In other words, analysis on recon
sideration begins wjth the assumption that the worker is in 
fact permanently· and totally disabled and fqcuses on 
whether any_ change has occurred during the intervening 
period to suggest improvement in that conQition. Hypothet-

. ically, the Board could have befor9 it the original deter!I1i
nation order (which, in the normal course, will have become 
final through possnge of time or exhau_stion of appeal· 

. rights); the worker's income statements and n report from 
one doctor stating "the 'worker's condition is the same" and 
decide thot no 1µodification was justified. The point is that, 

. in the usual course of events, the Board would not -
indeed, could not - reexamine·the evidence that led to the 
initial determination, because that determination would be 
a prio_d conclusive. , 

Herc; there is no such conclu~ive determination, 
This fact would make no difference, arguably, if the insur
er were afforded the opportunity'on reconsideration to offer 
all the evidence it could have offered to challenge the 
initial determination, because the insurer's request for 
hearing on the determination· order was still pending: In 
this case, if appears that, in accordance with the permissive 
language of ORS 656.206(5), the insurer submitted medical 
reports covering the 1973 injury and developments leading 
up to the determination order of August 31, 1976, as \vell as 
reports on claimant's subsequent medical history. On re
consideration (which is an ex parteproceeding), an insurer 
·has no right to offer testimony or to cross-examine'claim
ant or his witnesses. There is no opportunity to make oral 
a!gument t~ -the Board.3 These restrictions on the type of 

3 A~ n practiccil mnttcr, the need for such testimony, lay or <'xpcrt. may not be 
ns critical where, as here, a claimant is totally disabled in terms of physical 
capacity l.l!. oppoi;c-d to fn1ling within th<' odd lol call•gory of pc1·mmw11t totnl 
disabi.Jity, bcc:i.use the Evaluation Division's determination was probnbly based 
entirely on medical reports. We aannot categorically state that. this wus Lruc, 
however, nor that the insurer would not be prejudicl'd by being unable to offer 
oral evidence and argument. 
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each instance appears the same — the extent of claimant’s
disability. On closer examination, however, it is more accu
rate to say that the issue at the hearing on the original
determination order is whether or not the worker is perma
nently and totally disabled, and the issue in the reconsider
ation proceeding is whether a claimant co ti ues to be
disabled to that extent. In other words, analysis on recon
sideration begins with the assumption that the worker is in
fact permanently ■ and totally disabled and focuses on
whether any change has occurred during the intervening
period to suggest improvement in that condition. Hypothet
ically, the Board could have before it the original determi
nation order (which, in the normal course, will have become
final through passage of time or exhaustion of appeal'
rights), the worker’s income statements and a report from
one doctor stating "the worker’s condition is the same” and
decide that no inodification was justified. The point is that,
in the usual course of events, the Board would not —
indeed, couldnot — reexamine'the evidence that led to the
initial determination, because that determination would be
a priori conclusive.

Here, there is no such conclusive determination.
This fact would make ho difference, arguably, if the insur
er were afforded the opportunity on reconsideration to offer
all the evidence it could have offered to challenge the
initial determination, because the insurer’s request; for
hearing on the determination order was still pending. In
this case, it appears that, in accordance with the permissive
language of ORS 656.206(5), the insurer submitted medical
reports covering the 1973 injury and developments leading
up to the determination order of August 31,1976, as well as
reports on claimant’s subsequent medical history. On re
consideration (which is an expar/eproceeding), an insurer
has no right to offer testimony or to cross-examine'claim-
ant or his witnesses. There is no opportunity to make oral
argument to the Board.^ These restrictions on the type of

^ As a practical matter, the need for such testimony, lay or export, may not be
as critical where, as here, a claimant is totally disabled in terms of physical
capacitj' as opposed to falling within the odd lot category of permanent total
disability, bccavise the Evaluation Divisions determination was probably based
entirely on medical reports. We oannot categorically state that this was true,
however, nor that the insurer would not bo prejudiced by being unable to offer
oral evidence and argument.

m

%

-322-

’ 



   

          
         
         
          
         
        

 
          

       
         
        
         
         
         
          

           
          
          
        
           

        
            

          
           
          

          
         

  

Farmers Ins. v: Hopson 

evidence that can be presented preclude a finding that the 
insurer had. a "full and fair opportunity to contest· the 
issue" of the extent of claimant's disability. Shannon v. 
Moffett, supra, 43· Or App at 730-31: The order continuing 
claimant on permanent total disability status· gives no 
indication that any evidence antedating August 31, 1·976, 
was considered. . .. 

Finally, an insurer has· no right of appeal to this 
court from a reconsideration order which continues claim
ant's status; OAR 438-24-030(3), as it would from Board 
review of a referee's determination. In the normal situa
tion, this makes good sense, because an· order continuing 
the status quo does not prejudice an jnsurer whose obliga
tion to pay maximum disability benefits has been previous
ly finally determined. Even if it could be assumed that the 
ins.urer is not prejudiced in this case because the extent of 
disability has been determjned by the Board (the same body 
which· would review · the case wel:"e it appeale? from a 
hearings officer), to hold the reconsideration order res 
judicata as to any order which could issue on appeal from 
the original determination order would deprive the insurer 
of its right of appeal to this court and, potentially, to the 
Supreme Court. See Holmes v. Stateind. Acc. Comm., 227 
Or 562, 580, 362 P2d 563 (1961). For the foregoing reasons, 
we hold that the Board erred in concludipg that its iecon• 
sideration order barred the insurer's right to a hearing on 
the initial determination order, and we remand for that 
~~~- ' . 

Reve;sed and remanded. 
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evidence that can be presented preclude a finding that the
insurer had-a "full and fair opportunity to contest the
issue” of the extent of clairhant’s disability. Sha  o u.
Moffett, supra, AZ Or App at 730-31. The order continuing
claimant on permanent total disability status ’ gives no
indication that any evidence antedating August 31, 1976,
was considered.

Finally, an insurer has no right of appeal to this
court from a reconsideration order which continues claim
ant’s status, OAR 438-24-030(3), as it would from Board
review of a referee’s determination. In the normal situa
tion, this makes good sense, because an order continuing
the status quo does not prejudice an insurer whose obliga
tion to pay maximum disability benefits has been px'ovious-
ly finally determined. Even if it could be assumed that the
insurer is not prejudiced in this case because the extent of
disability has been determined by the Board (the same body
which would review the case were it appealed from a
hearings officer), to hold the reconsideration order res
judicata as to any order which could issue on appeal from
the original determination order would deprive the insurer
of its right of appeal to this court and, potentially, to the
Supreme Court. See Holmes v. State I d. Acc. Comm., 227
Or 562, 580, 362 P2d 563 (1961). For the foregoing reasons,
we Hold that the Board erred in concluding that its recon
sideration order barred the insurer’s right to a hearing on
the initial determination order, and we remand for that
hearing.

Reversed and remanded.
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of Eri_rl W. Perdue, Claimant, 
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V. 

STATE ~CCIPENT INSURANCE FU:N'D 
: CORPORATION,· 
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Judicial Review from Workers' Compensat~?n Board. 

· Argued a~d ~ub~ittcc;l April 15, 1981. . 

Quentin D. Steele, Klamath Falls, argued the cause and 
- filed the brief for petitioner. 

Darrell E. Bewley, Appellate Counsel, State' Accident 
Insurance Fund Corporation, Salem, argued the cause for 
respondent.· With him on -the brief were K.R. Maloney, 
General Counsel, and James A. Blevins, Chief Trial Coun
sel, State A~cident Insurance Fund Corporation, Salem. 
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Van Hoomissen, Judges. · 

THORNTON, J. 

Reversed and remanded. 
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■ Quentin D. Steele, Klamath Falls, argued the cause and
filed the brief for petitioner.

Darrell E. Bewley, Appellate Counsel, State Accident
Insurance Fund Corporation, Salem, argued the cause for
respondent.' With him on the brief were K.R. Maloney,
General Counsel, and James A. Blevins, Chief Trial Coun
sel, State Accident Insurance Fund Corporation, Salem.
Before Richardson, Presiding Judge, and Thornton and

Van Hoomissen, Judges.
THORNTON, J.

Reversed and remanded.
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· THORNTON, J . . 

The principal question in this c:;Lse is whether 
claimant suffered an aggravation of a January 13, 1977, 
lumbar strain or a new injury when, on April 9, 1979, he 
wrenched his back while turning over to climb out from 
under a house where he. hacl been tearing out a rotted floor 
joist. The former injury occurred while claimant was em• 
ployed by a_ contractor . covered by SAIF. The second oc• 
curred while he was self-employed and . uninsured. The 
referee found that the medical evidence poirited to the 
conclusion that a new injury had occurred, and the Board 
adopted this determination. We conclude to the contrary 
and reverse. Claimant also seeks penalties and attorney 
fees for alleged unreasonable delay in puyment of compen-
sation find in ·denying his claim. · · 

· · T_he first injury was sustained when he fell off ~n 
icy roof and.landed on his back. That injury wa~ diagnosed 
as "lumbar-lumbosacral paravertebral strain" by Dr. 
Davis, claimant's· chiropractor. He was treated for three 
months and released, first for light labor _and then entirely .. 
The ·claim was accepted, and no permanent :disability wns 
awarded. ·Between the first and second injuries, claimant 
was not completely symptom-free; he bought a waterbed 
and on occasion·used a back support. He was able to work 
but paid particular attention to the manner in which he 
lifted things or avoided lifting alt~gether_ if he could. 

The second injury happened just as he tl;lrned to 
crawl out from under the house. His legs were temporarily 
paralyzed ·and he dragged himself out by his hands. Pres
ently, he cannot do some of the tasks he was able to do after 
the first injury (e.g., lifting a pre~hung door or carrying roof 
shingles up a ladder). He was given the same treatments by 
Dr. Davis as for his first strain, and Dr. Davis wrote to 
SAIF stating: . . 

"Mr. Perdue had a previous industria} injury on Jan~ . 
uary 13, 1977. In my opinion, his condition is worse since 
the last arrangement of compensation. His impairment is 
more severe,.in that he was medically stationary on April 

_ 11, 1977, and is now suffering from exacerbation of previ
ous symptoms; pain in the lumbar-lu!-11bosacral spine. 

"*' *.* * * 
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THORNTON, J.
The principal question in this case is whether

claimant suffered an aggravation of a January 13, 1977,
lumbar strain or a new injury when, on April 9, 1979, he
wrenched his back while turning over to climb out from
under a house where he.had been tearing out a rotted floor
joist. The former injury occurred while claimant was em*
ployed by a contractor covered by SAIF. The second oc
curred while he was self-employed and uninsured. The
referee found that the medical evidence pointed to the
conclusion that a new injury had occurred, and the Board
adopted this determination. We conclude to the contrary
and reverse. Claimant also seeks penalties and attorney
fees for alleged unreasonable delay in payment of compen
sation and in denying his claim.

• The first injury was sustained when he fell off an
icy roof and landed on his back. That injury was diagnosed
as "lumbar-lumbosacral paravertebral strain” by Dr.
Davis, claimant’s chiropractor. He was treated for three
months and released, first for light labor and then entirely.
The claim was accepted, and no permanent disability was
awarded. Between the first and second injuries, claimant
was not completely symptom-free; he bought a waterbed
and on occasion used a back support. He was able to work
but paid particular attention to the manner in which he
lifted things or avoided lifting altogether if he could.

The second injury happened just as he turned to
crawl out from under the house. His legs were temporarily
paralyzed and he dragged himself out by his hands. Pres
ently, he cannot do some of the tasks he was able to do after
the first injury (e.g., lifting a pre-hung door or carrying roof
shingles up a ladder). He was given the same treatments by
Dr. Davis as for his first strain, and Dr. Davis wrote to
SAIF stating: . -

He

"Mr. Perdue had a previous industrial injury on Jan-
uary 13, 1977. In my opinion, his condition is worse since
the last arrangement of compensation. His impairment is
more severe, in that he was medically stationary on April
11, 1977, and is now suffering from exacerbation of previ
ous symptoms; pain in the lumbar-lumbosacral spine.

tf* ♦ * * *
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Perdue v. SAIF 

"In my opinion, those symptoms are a reaggravation of 
his original injury of January 13," 1977. Mr. Perch.:c is 
claiming no time loss, and is under treatment in this 
office." {Emphasis added.) - · · 

On May 22, 1979, at SAIF's·request, claimant was 
examined by Dr. Casey, an orthopedist, who reported: 

"* * * * * 
"Today [claimant] states. that his back is essentially 

back to normal, but he does not do any lifting due to his 
desire not'to reinjure it. However, he can do his work, other 
than lifting, and can do various· recreational activities 
without discomfort. 

"* * * * * 
"Repeat x-rays were talien as his last set tnken by Dr. 

Davis was in early 1977, and show a ·normal l~mbar spine. 
"Impression: Norma~ spine exam." 

On July 26, SAIF, which had previously accepted 
the claim as an aggravation, denied further payment on the 
ground that it was a hew injury. On September 25, claim
ant was examined by Dr. Campagna, a neurologist, who 
stated, following a review of claimant's medical records: 

"* * * * * 
"Most recently, the patient has had recurrenc~ of his 

low· back pain which started approximately two weeks ago 
without trauma. He has been seeing Dr. Davis three times 
a week and is continuing to work. He complains of low 
back pain that has improved somewhat' with the treat
ments. He will have sharp pains down the posterior aspect 
of the right leg 9ccasionally. He denies left leg· problems. 
No numbness has been noted. Bending, stooping and lift
ing will aggravate the back pain. He notes coughing aggnr
vates his back pain. He' denies bowel or bladder pi·oblems. 
Sleeping in a water bed gives relief, and a back brace gives 
relief while lie is working. 

"* * * * * 
"X-rays: Normal chest. Normal lumbar spine. _ 
"/Jl,fPRESSION: Chronic lumbar sprain secondary to 

industrial _accident of January _13, 1977. · 
"Ri!:C01llMF:NDA TION: The present con:-;crv~tivc 

therapy ·should be· continued." 

The referee concluded a new injury had occurred: 
"The claimant was engaged in rather strenuous work 

activities, lying on his back, reaching up to pull out rotten 
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"In my opinion, those symptoms are a reaggravation of
hi original injury of January 13, 1977. Mr. Perdue is
claiming no time loss, and is under treatment in this
office.” (Emphasis added.)

On May 22, 1979, at SAIF’s'request, claimant was
examined by Dr. Casey, an orthopedist, who reported:

tt* * * *
"Today [claimant] states that his back is essentially

back to normal, but he does not do any lifting due to his
desire not to reinjure it. However, he can do his work, other
than lifting, and can do various recreational activities
without discomfort.

"Repeat x-rays were taken as his last set taken by Dr.
Davis was in early 1977, and show a normal lumbar spine.

"Impression: Normal spine exam.”
On July 26, SAIF, which had previously accepted

the claim as an aggravation, denied further payment on the
ground that it was a new injury. On September 25, claim
ant was examined by Dr. Campagna, a neurologist, who
stated, following a review of claimant’s medical records:

"Most recently, the patient has had recurrence of hi.s
low back pain which started approximately two weeks ago
without trauma. He has been seeing Dr. Davis three times
a week and is continuing to work. He complains of low
back pain that has improved somewhat with the treat
ments. Ho will have sharp pains down the posterior aspect
of the right leg occasionally. He denies left leg problems.
No numbness has been noted. Bending, stooping and lift
ing will aggravate the back pain. He notes coughing aggra
vates his back pain. He' denies bowel or bladder problems.
 leeping in a water bed gives relief, and a back brace gives
relief while He is working.

<1* * * ;jc *

"X-rays: Normal chest. Normal lumbar spine.
"IMPRESSION: Chronic lumbar sprain secondary to

industrial accident of January 13, 1977.
"RECOMMENDATION: 3’he present con.sci-vative

therapy should be continued."
The referee concluded a new injury had occurred:

"The claimant was engaged in rather strenuous v;ork
activities, lying on his back, reaching up to pull out rotten
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as 53 Or· App 117 (1981) 121 

pieces 9f floor joists, then rol}ing over .to crawl out from the 
obviously limited space." 

He relied on Smith v. Ed's Pancake House, 27 Or App 361, · 
364, 556 _P2d 158 (1976), in which we quoted from 4 Larson, 
Workmens Compensation Law, § 95.12 (1976): 

"* * * * * 
" 'If the second injury takes the form merely of a recur

rence of the first, and if the second incident does· not 
contribute even slightly to the causation of the disabling 
condition, the insurer on the risk at the time of the original 
injury remains liable for the second. In this class would 
fall most of the cases discussed .in th"e section on range of 
consequences in which a second injury occun-ed as the 
direct result.of the first, as when claimant falls because of 
crutches which his first injm-y 1·equircs him to use. This 
group also includes the kind of case in which a man iws 
suffered a back strain, followed by a periud of work with 
continuing symptoms indicating that the original condition 
persists, and culminating in a second period of disability 
precipitated by some lift or exertion . 

. "'On the other hand, if the second incident contributes 
independently to the injury, the second insurer is solely 
liable, even if the injury would have been much less severe 
in the absence of the prior condition, and even if the prior 
injury contributed the major part to the final condition. 
This is consistent with the general principle of the compen
sability of the aggravation of a pre-existing condition.'" 
(Emphasis added.) · 

The evidence in this case seems to coincide exactly 
with the emphasized language from Larsim. Both Drs. 
Davis and Campagna stated plainly that the April 9, 1979, 
injury was an aggravation ·of the earlier compensable back 
condition. All d~ctors 'agreed that ~ack x-rays showed a 
normal spine. The symptoms, 1 diagnoses and treatments 
were virtually identical for both injt;ries and the sympt_oms 

' ' 

1 The r-eforee noted that· Dr. Casey's report states that the pain felt by 
claimant when rolling over to crawl .from beneath the hou~e did not radiute down 
his lcgi,, contrary to claimant's te1<timony at the, hen ring, We hnve found no 
testimony by claimant that the April 9. 1979, injury cuused pain to rud_inw~down 
his leg. Even so, we cnnnot tell whnt inforl'ncc the n•fcrcE' drew from the 
purported conflict {e.g., that claimant was not credible). Claimant did testify with 
regard to the fir-st injury that it produced cramps·and numbnes.~ in his right leg. 
Whether or not he had similar symptoms in his rig~t l~g as a rei;ult of the second 
incident might bear on the likelihood that a new injury to anothe'r pnrl of 
claimant's body had occurred, but that is irrelevant in this case. 
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pieces of floor joists, then rolling over to crawl out from the
obviously limited space.”

He relied on Smith v. Eds Pa cakeHouse, 27 Or App 361,
364, 556_P2d 158 (1976), in which we quoted from 4 Larson,
Workme ’s Compe satio Law, § 95.12 (1976):

" *If the second injury takes the form merely of a recur
rence of the first, and if the second incident does not
contribute even slightly to the causation of the disabling
condition, the insurer on the risk at the time of the original
injury remains liable for the second. In this class would
fall most of the cases discussed in the section on range of
consequences in which a second injury occun’ed as the
direct result.of the first, as when claimant falls because of
crutches which his first injury requires him to use. This
group also i cludes the ki d of case i which a ma has
suffered a back strai , followed by a period of work with
co ti ui g symptoms i dicati g that the origi al co ditio 
persists, a d culmi ati g i a seco d period ofdisability
precipitated by some lift or exertio .

' " 'On the other hand, if the second incident contributes
independently to the injury, the second insurer is solely
liable, even if the injury would have been much less severe
in the absence of the prior condition, and even if the prior

. injury contributed the major part to the final condition.
This is consistent with the general principle of the compen
sability of the aggravation of a pre-existing condition.’ ”
(Emphasis added.)

The evidence in this case seems to coincide exactly
with the emphasized language from Larso . Both Drs.
Davis and Campagna stated plainly that the April 9, 1979,
injury was an aggravation of the earlier compensable back
condition. All doctors agreed that back x-rays showed a
normal spine. The symptoms,^ diagnoses and treatments
were virtually identical for both injuries and the symptoms

* The referee noted that- Dr. Casey's report states that the pain felt by
claimant when rolling over to crawl from beneath the house did not radiate down
his legs, contrary to claimant s testimony at the hearing. We have found no
testimony by claimant that the April 9. 1979, injury caused pain to radiate'down
his leg. Even so. we c.annot tell what inference the referee drew from the
purported conflict (e.g., that claimant was not credible). Claimant did testify with
regard to the first injury that it produced cramps and numbnes-s in his right leg.
Whether or not ho had similar symptoms in his right leg as a result of the second
incident might bear on the likelihood that a new injury to another part of
claimant s body had occurred, but that is irrelevant in this case.
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Perdue v. SAIF --------------------------
persisted between the two incidents. There is no evidence in 
this case that claimant sustained anv additional trauma to 
his back. It shows only that he suff ;red a sudden aggrava
tion of symptoms, worse than the first time, suggesting 
that his chronic back sprain has worsened and might now 
limit his ability ·to work to some extent. We conclude an 
aggravation occurred and remand the c1nim for acceptance 
on that basis. 

On the question of penalties, neither the Board nor 
the referee addr_c:=;scd the matter, although a determination 
of the point was requested by claimant at both levels. ORS 
G56.2G2 (5) requires an ins.urer to accept or deny a claim 
within 60 days after obtaining notice. On April 17, 1979, 
SAIF received Dr. Davis' initial letter report stat~ng the 
claimant susti'.l.incd a "re-aggravation" of his original .in
jury, which qualified as a. claim for aggrnvatiori. ·ons 
656.273(3). ORS 656.262(8) authorizes imposition of penal
ties and attorney fees (to the extent recoverable under ORS 
656.382(1)) where an insurer "unreasonably delays accept
ance or de"nial of a claim * * *." Dr. Casey's report was 
written on May 22 and apparently received by SAIF on 
May 29. Thereafter, insofar as the record shows, SAlF 
neither received nor requested additional medical evidence. 
Nevertheless, it did not deny the claim until .July 26, about 
40 days beyond the 60 days after April 17 allo\vc<l by 
statute, although compensation was apparently paid in the 
interim as required by ORS 656.262(4). We conclude that 
that constituted unreasonable delay _in denying the claim, 
and we as~css a ten per cent penalty to be reckoned on the 
benefits to \vhich claimant is found to be .entitled on re
mand. 

We conclude claimant is entitled. to no additional 
attorney fees under ORS 656.382(1)2 because the failure to 
deny the claim within 60 days qoes not, in this instance, 

i ORS 656.382[1) states: 

"If a direct responsibility ~mployer or the State Accident Fund Corpora
tion refuses to pay comJ}('nSation due under an order of a referee, board or 
court, or otherv-.·isc unreasonably resists the payment of cornpcnsaLion, the• 
employL'r or corporntir,n ~hall pay to the claimant or his nttorncy a rc,asonable 
nttomcy'i-; fee ns providt:d in subsection (2J of this section. To the extent a 
contributing ernployl'r hfls cf\uscd the corporation lo be' cli:irged such fees, 
such employer may be charged with those fees." 

Cite as 53 Or App 117 (1981) 123 ~-----'--------------
amount to unreasonable resistance in the payment of com:. 
pensation. Interim payments were being made. 

Reversed and remanded. 
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persisted between the two incidents. There is no evidence in
this case that claimant sustained any additional trauma to
his back. It shows only that he suffered a sudden aggrava
tion of symptoms, worse than the first time, suggesting
that his chronic back sprain has worsened and might now
limit his ability to work to some extent. We conclude an
aggravation occurred and remand the claim for acceptance
on that basis.

On the question of penalties, neither the Board nor
the referee addressed the matter, although a determination
of the point was requested by claimant at both levels. ORS
656.2G2 (5) requires an insurer to accept or deny a claim
within 60 days after obtaining notice. On April 17, 1979,
SAIF received Dr. Davis’ initial letter report stating the
claimant sustained a "re-aggravation” of his original in
jury, which qualified as a, claim for aggravation. ORS
656.273(3). ORS 656.262(8) authorizes imposition of penal
ties and attorney fees (to the extent recoverable under ORS
656.382(1)) where an insurer "unreasonably delays accept
ance or denial of a claim * * Dr. Casey’s report was
written on May 22 and apparently received by SAIF on
May 29. Thereafter, insofar as the record shows, SAIF
neither received nor requested additional medical evidence.
Nevertheless, it did not deny the claim until July 26, about
40 days beyond the 60 days after April 17 allowed by
statute, although compensation was apparently paid in the
interim as required by ORS 656.262(4). We conclude that
that constituted unreasonable delay in denying the claim,
and we assess a ten per cent penalty to be reckoned on the
benefits to which claimant is found to be .entitled on re
mand.

We conclude claimant is entitled, to no additional
attorney fees under ORS 656.382(1)^ because the failure to
deny the claim within 60 days does not, in this instance,

^OR 656.382(1) states:

"If a direct responsibility employer or the  tate Accident Fund Corpora
tion refuses to pay compensation due under an order of a referee, board or
court, or. otherwi.se unreasonably resists (he payment of compcn.salion, the
employer or corporation sliall p.ay to the claimant or liis ntlorncy a ronsnnahle
attorneys fee n.s provided in subsection (2) of this section. To the extent a
contributing employer has cau.scd the corporation to be' charged sucli fees,
such employer may bo charged with those fees."

Cite a.s 53 Or App 117 (1981) 123
amount to unreasonable resistance in the payment of com
pensation. Interim payments were being made.

Reversed and remanded.

m
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IN THE COURT OF APPEALS OF THE 
STATE OF- OREGON 

In the Matter of the Compensation 
of Harry Gettma·n, Claimant. 

GETTMAN, 
Petitioner,·· 

u. 
STATE ACCIDENT INSURANCE FUND 

CORPORATION,. 
· Respondent. 

(WCB Nos. 77•4221 & 7g.:4222, 
CA 19923)· 

18p 

· Judicial Review from Work.ers' Compensation Board. 

Argued and submitted May 8, 1981. 

,Richard A. Sly, -Portland, argued the cause for peti
tioner. With him on the brief was Bloom, Marandas & Sly, 
Portland. . - · - -· . \ . · ' 

Darrell E. Bewley, Appellate Counsel, State Accident 
Insurance Fund C~rporation, Salem, argued the cause for 
respondent. With him on the brief were K. R. Maloney, 
General Counsel, and James A. Blevins, Chief Trial Coun
sel~ State ~cc~dent Insurance Fun~ Cori:>°ra~ion,_ Salen:i, 

· Before Buttler, Presiding Judge, and Warden and War~ 
ren, Judg~s. · 

PER CURIA.M'. 

Affirmed. 
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IN THE COURT OF APPEALS OF THE
STATE OF OREGON

In the Matter of the Compensation
of Harry Gettman, Claimant.

GETTMAN,
Petitio er,

V.
STATE ACCIDENT INSURANCE FUND

CORPORATION,-
Respo de t.

(WCB Nos. 77-4221 & 78-4222,
CA 19923>

Judicial Review from Workers* Compensation Board.

Argued and submitted May 8, 1981.
Richard A. Sly, Portland, argued the cause for peti

tioner. With him on the brief was Bloom, Marandas & Sly,
Portland. ‘
Dfurell E. Bewley, Appellate Counsel, State Accident

Insurance Fund Corporation, Salem, argued the cause for
respondent. With him on the brief were K. R. Maloney,
General Counsel, and James A. Blevins, Chief Trial Coun
sel, State Accident Insurance Fund Corporation, Salem.
Before Buttler^ Presiding Judge, and Warden and War;

ren, Judges.
PER CURIAM'.

Affirmed.
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Gettman v. SAIF 

PER CURIAM. 

This Workers' Compensation case is here for the 
second time. On the first appeal, Gettman v. SAIF, 44 Or 
App 295, 605 P2d 759 (1980), we affirmed without opinion 
the order of the Board determining claimant's permanent 
disability to be equal to 60 percent. On review, the Supreme 
Court remanded the case to the Board because it felt the 
Boar<l might have miscoristrued ORS 656.206(1)(a) 1 by re
ferri~:g in its order to claimant's "potential for retraining" 
when the record indicated that claimant had been found 
ineligible for vocational rehabilitation ·services. For this 
reason, the court stated it could not ascertain from the 
Board's order whether it :would have reached the same 
result, in the exercise of tts factfinding funct.ion, had it 
applied .the correct rule of law. Gettman v. SAIF, 289 Or 
609, 616 P2d 473 (1980). 

On remand, the Board affirmed its prior order 
without speculating as to claimant's "pote·ntial for retrain
ing." We agree that the medical evidence by itself does not 
support an award of permanent and total disability, and 
that, even though claimant was precluded from returning 
to his former employment, he· was able to perform other 
work within his training or exp~rience, albeit with limita-
tions on lifting and bending. · 

Claimant has the burden of proving permanent 
toral djsability, that he is willing to seek regular gainful 
employment and that he has made reasonable efforts to 
obtain such employment. ORS 656.206(3). We agree with 
the Board that claimant failed to sustain his burden. 

Affirmed. 

1 ORS 656.206(l)(a) provides: 

"(1) As u'sed in th.is·section: 

"(ai 'Permanent total disability· means the lo,;s, including preexisting 
disability, of use or function of any scheduled or unscheduled portion of the 

• body which pennanent.ly incapacit..ates the worker from rl:'gularly periorming 
work at a gainful and suitable occupation. As used in this sedion, a suituble 
occup:ition is one which the worker hn,1 the ahility <ind the training or 
experience _to. pcrfonn, or an oetcupation which he is uhl,· Lo µ<•rform 11rtc1· 
rehabilitati_on." · 
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PER CURIAM.

This Workers’ Compensation case is here for the
second time. On the first appKsal, Gettma v. SAIF, 44 Or
App 295, 605 P2d 759 (1980), we affirmed without opinion
the order of the Board determining claimant’s permanent
disability to be equal to 60 percent. On review, the Supreme
Court remanded the case to the Board because it felt the
Board might have misconstrued ORS 656.206(l)(a)' by re
ferring in its order to claimant’s ''potential for retraining”
when the record indicated that claimant had been found
ineligible for vocational rehabilitation services. For this
reason, the court stated it could not ascertain from the
Board’s order whether it would have reached the same
result, in the exercise of its factfinding function, had it
applied the correct rule of law. Gettma v. SAIF, 289 Or
609, 616 P2d 473 (1980).

On remand, the Board affirmed its prior order
without speculating as to claimant’s "potential for retrain
ing.” We agree that the medical evidence by itself does not
support an award of permanent and total disability, and
that, even though claimant was precluded from returning
to his former employment, he was able to perform other
work within his training or experience, albeit with limita
tions on lifting and bending.

Claimant has the burden of proving permanent
total disability, that he is willing to seek regular gainful
employment and that he has made reasonable efforts to
obtain such employment. ORS 656.206(3). We agree with
the Board that claimant failed to sustain his burden.

Affirmed.

OR 656.206(l)(a) provides:

"{D As used in this'section:

"(a) 'Permanent total disability means the loss, including preexisting
disability, of use or function of any scheduled or unscheduled portion of the
body which permanently incapacif.ates the worker from regularly performing
work at a gainful and suitable occupation. As used in this section, a suitable
occupation is one which the worker ha.s the ability and the training nr
experience to perform, or an occupation which he is ahtc Lo p«*rfomi after
rehabilitation.

m
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LENT. J. 

The issue in this workers' compensation case is 
whether tlie employer is required to pay benefits to a 
claimant for•worsening of the worker's condition where the 
worsening is the result of both an original .compensable 
back injury and a subseque~t off-the-job back injury. 

Background 
The claimant suffered a back injury on February 

21, 1978, while lifting heavy blocks of wood in his employ
er's mill. His claim under the workers' compensation law 
was acc·epted hy the employer. He was released by his 
treating doctor for light work on April 3, 1978, and for full 
duty on May 8, 197 8. That doctor was of the opinion at that 
time that claimant had sustained some mild permanent 
partial disability in hlS low back as a result of the accident 
of February 21, 1978. 1 . 

From April to October of 1978 claimant was em
ployed at the same mill. He presented evidence by way of 
his own testimony and that of other witnesses that he 
continued to have an annoying, dull ache iri his low back 
and hips and that he complained of that pain once or twice 
a week both on and' off the job. On October 28, 1978; while 
on the roof of his.home and pulling to the roof a steel pipe, 
claimant felt a sharp pain in the part of his back injured in 
February. Claimant did not return to work and on January 
22, 1979, sent a letter, througti his lawyer, to the employer 
asking that his claim be "reopened" for payment of medical 

··expenses and compensation for temporary total disability 
from the date of the incident on the roof.2 The employer 
promptly ~enied "claim re-_opening." 

1 In his brief in the Court of Appeals, claimant asserted that no determination 
order, ORS 656.268, "has (;Ver been issued for claimant's February injury." The 
employer has not disputed that assertion. As a consequence, we do not deal with a 
case in which the workman recei,·ed an award of compensation for p,>rmanent 
partial disability that may have reflected a consideration of vulnerability to 
future trauma . 

. 2 The claimant h1td filed a claim with a fringe benefit off-the-job disability 
insurer as the· result uf lhe incident on the roof. He testified that he <lid so because 
his fo?"eman told him that he could not file a worker,:;· compensation claim for that 
incident and refused to giv~ him a form to fill out for workers' compensation 
benefits. 
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LENT, J.
The issue in this workers’ compensation case is

whether the employer is required to pay benefits to a
claimant for worsening of the worker’s condition where the
worsening is the result of both an original compensable
back injury and a subsequent off-the-job back injury.
Background

The claimant suffered a back injury on February
21, 1978, while lifting heavy blocks of wood in his employ
er’s mill. His claim under the workers’ compensation law
was accepted by the employer. He was released by his
treating doctor for light work on April 3, 1978, and for full
duty on May 8, 1978. That doctor was of the opinion at that
time that claimant had sustained some mild permanent
partial disability in his low back as a result of the accident
of February 21, 1978.^

From April to October of 1978 claimant was em
ployed at the same mill. He presented evidence by way of
his own testimony and that of other witnesses that he
continued to have an annoying, dull ache in his low back
and hips and that he complained of that pain once or twice
a week both on and off the job. On October 28, 1978, while
on the roof of his home and pulling to the roof a steel pipe,
claimant felt a sharp pain in the part of his back injured in
February. Claimant did not return to work and on January
22, 1979, sent a letter, through his lawyer, to the employer
asking that his claim be "reopened” for payment of medical
expenses and compensation for temporary total disability
from the date of the incident on the roof.^ The employer
promptly denied "claim re-opening.”*

* In his brief in the Court of Appeals, claimant asserted that no determination
order, OR 656.268, "has over been issued for claimant s February injury. The
employer has not disputed that assertion. As a consequence, we do not deal with a
case in which the workman received an award of compensation for permanent
partial disability that may have reflected a consideration of vulnerability to
future trauma.

. ^The claimant had filed a claim with a fringe benefit off-the-job disability
insurer as the result of the incident on the roof. He testified that he did so because
his foreman told him that he could not file a workers' compensation claim for thiit
incident and refused to give him a form to fill out for workers' compensation
benefits.

#
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Grable v. Weyerhaeuser Company 

The claimant requested a hearing, and the referee 
\\"Tote that the matter was before ·him on appeal from a 
denial of claimant's request for "reopening his claim from a 
low back injury on February 21, 1978. * * * The issue is 
compensability ." Following the hearing the referee issued 
his written Opinion and Order. That writing contains the 
melange of findings and discussion of the evidence which is 
apparently customarily issued by ref ere es in workers' com
pensation cases. It is truly difficult to determine what are 
the findings of fact, as distinguished from a discussion of 
the evidence. 3 In that' portion of his writing entitled "OPIN
ION," the referee stated: 

"The rule generally applied is that once a work connect
ed character of an injury has been established, the subse
quent progression of that condition remains compensable 
as long as the worsening is not shown· to have been pro
d~ced by an independent non-industrial cause. Claimant 
suffered a low back injury in February 1978, was able to 
work without apparent difficulty for almost six months 
until October 28, 1978, when lifting a pipe onto a roof he 
became incapacitated. · 

'1n successive injury cases, liability is placed on the 
carrier covering the risk at the time of the most recent 
injury _which bears a causal" relationship to the disability. 
If the second injury merely takes the farm of.a recurrence 
of the first, and if the second injury does not contribute 
even slightly to the causation of the disabling condition, 
the insurer on the risk at the time of the original injury 
remains liable for the second. If the second injury contri
butes independently to the injury, the ·second insurer is 
solely liable even if the injury would have been much less 
severe in the absence of the prior condition and even if the 
prior condition contributed to the major part of the final 
condition. See in this connection, Smith v. Ed's Pancake 
House, 27 Or App 361 (1976). I find this theory controlling. 
It cannot be said that the October injury was a recurrence 
of the February injury· although medical evidence indi
cates t~at the location and ·severity of the pain were -

3 Compare what we said in our opinion in Rogers u. 8AIF. 289 Or 6:33. f\37, fH 6 
P2d 485. 487 (1980}, and cast-s th••rc ciH•d. Appart!nLly bt•l·au~c. in wu.-kers' 
c-nmpen.o;.ation cases, lhe Court or Appeal,; r,•views dl' novo on the record. tht! court 
does not require the kind of findingt< of foct it would.require of other at.lministra
-:.ive agencies; however, it appears to us that it would I),., of benefit to the parties, 
":.he Workers' Compensation Board, the courts, and even the referees if they w,•rt• 
:--equired to set forth their findings of fact, as such, 
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The claimant requested a hearing, and the referee
wrote that the matter was before him on appeal from a
denial of claimant’s request for "reopening his claim from a
low back injury on February 21, 1978. * * * The issue is
compensability.” Following the hearing the referee issued
his written Opinion and Order. That writing contains the
melange of findings and discussion of the evidence which is
apparently customarily issued by referees in workers’ com
pensation cases. It is truly difficult to determine what are
the findings of fact, as distinguished from a discussion of
the evidence.^ In that portion of his writing entitled "OPIN
ION,” the referee stated;

"The rule generally applied is that once a work connect
ed character of an injury has been established, the subse
quent progression of that condition remains compensable
as long as the worsening is not shown to have been pro
duced by an independent non-industrial cause. Claimant
suffered a low back injury in February 1978, was able to
work without apparent difficulty for almost six months
until October 28, 1978, when lifting a pipe onto a roof he
became incapacitated.
'In successive injury cases, liability is placed on the

carrier covering the risk at the time of the most recent
injury which bears a causal relationship to the disability.
If the second injury merely takes the form of a recurrence
of the first, and if the second injury does not contribute
even slightly to the causation of the disabling condition,
the insurer on the risk at the time of the original injury
remains liable for the second. If the second injury contri
butes independently to the injury, the second insurer is
solely liable even if the injury would have been much less
severe in the absence of the prior condition and even if the
prior condition contributed to the major part of the final
condition. See in this connection. Smith v. Eds Pa cake
House, 27 Or App 361 (1976). Ifi d this theoryco trolli g.
It cannot be said that the October injury was a recurrence
of the February injury although medical evidence indi
cates that the location and severity of the pain were

^Compare what we said in our opinion in Rogers v. SAIF. 289 Or 6.33. 637, 616
P2d 485, 487 (1980), and cases there cited. Appannitly because, in woikers
cumpen-sation cases, the Court of App«.*nls reviews dc novti on the record, the court
does not require the kind of findings of fact it w»)uld rt'quire of other administra
tive agencies; however, it appears to us that it would bo of benefit to the parties,
the Workers Compensation Board, the courts, and even the referees if they were
required to set forth their findings of fact, as such.
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identical. The October incident precipitated the need for 
further medical treatment and is not the res·ponsibility of 
the employer." (Emphasis added.) · 

He then ordered that the employer's denial of the request to 
reope·n be affirmed. On review, the Workers' Compensation 
Board affirmed and adopted the ref ere e's Opinion and 
Order. · 

The Court of Appeals affirmed without opinion. In 
the Matter of the Compensation of Grable v. Weyerhaeuser 
Company, 47 Or App 1,. 614 P2d 635 (1980). We allowed 
claimant's petition for review, ORS 2.520, 289 Or 731 
(1980), to consider whether the Court of Appeals has adopt
ed conflicting rules of law for the disposition of successive 
injury cases arid, more particularly, whether this case 
should have been disposed of on the authority of Smith v. 
Ed's Pancake House, 27 Or App 361, 556 P2d 158 (1976). 4 

Has the Court of Appeals Adopted Conflicting Rules 
of Law in Various Successive Injury Cases? 

Claimant urges that one rule of law has been 
established in a line of cases culminating iri Standley v. 
SAIF, 8 Or App 429, 495 P2d 283 (19721, that where there 
is a worsening of the worker's condition resulting from a 
compensable injury following an off-the-job activity, and 
the worsening requires medical services or results in dis
ability, the claimant makes out a compensable daim for 
benefits for that wors~ning if the claimant establishes that 
the prior compensable injury was a "material contributing 
cause" of the worsened condition. Claimant interprets the 

~ Once again we are 'confronted with being unable positively to determine 
whet.her the Court of Appeals affim1ed because of its agreement with the 
Workers' Comp,.-nsation Bo:,rd on the law or bec.iuse the court's de novo tl'Vil'W of 
the evidence resulted in a finding against the ch,imant on the facts. See, Gellman 
u. SAJF, 289 Or 609, 612-613, 616 P2d 473. 474-475 < 19801, and Linde, J .. 
concurring, 289 Or at 615-616, 616 P2d at 476,477; Boxers u .. 5AIF. 289 Or 633, 
616 P2d 485 (1980). We would not have ullowed review had we believed that th<: 
dL-cis.ion of the Court of Appeals turned on an exercise of il.s fact-finding function 
under a correct rule of law. We are concerned as to whether the Board and the 
Court of Appe:,ls rnHy have applit•rl erroneous rulPs of law and tln•r<'by p,·,•judic,•J 
the fllctfinding function. Compur,•, what w" said n·c,.nd~- in lril.:l,·,v". f,;,r,•st Fii~·r 
Prod11rts Co .. 2/-18 Or 3;17, :H5-34G, 60f> l'~d l 17f>, 1179 t l!l~Ol: 

''The factual questions in any case d,,~~nd, of ,·11un;e, on the law lo~ appliPd, 
In this case the Board's misinterpretation of th,• last injurious exposure rule 
may huve p1·cjuJic<.J its findini;:; of fact." 
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identical. The October incident precipitated the need for
further medical treatment and is not the responsibility of
the employer.” (Emphasis added.)

He then ordered that the employer’s denial of the request to
reopen be affirmed. On review, the Workers’ Compensation
Board affirmed and adopted the referee’s Opinion and
Order.

The Court of Appeals affirmed without opinion. I 
the Matter of the Compe satio of Grable v. Weyerhaeuser
Compa y, 47 Or App 1, 614 P2d 635 (1980). We allowed
claimant’s petition for review, ORS 2.520, 289 Or 731
(1980), to consider whether the Court of Appeals has adopt
ed conflicting rules of law for the disposition of successive
injury cases arid, more particularly, whether this case
should have been disposed of on the authority of Smith v.
Ed*s Pa cake House, 27 Or App 361, 556 P2d 158 (1976).'*
Has the Court of Appeals Adopted Conflicting Rules
of Law in Various Successive Injury Cases?

Claimant urges that one rule of law has been
established in a line of cases culminating in Sta dley v.
SAIF, 8 Or App 429, 495 P2d 283 (1972), that where there
is a worsening of the worker’s condition resulting from a
compensable injury following an off-the-job activity, and
the worsening requires medical services or results in dis
ability, the claimant makes out a compensable claim for
benefits for that worsening if the claimant establishes that
the prior compensable injury was a "material contributing
cause” of the worsened condition. Claimant interprets the

*Once again we are confronted with being unable positively to determine
whether the Court of Appeals affirmed because of its agreement with the
Workers Compensation Board on the law or becau.se the court s de novo review of
the evidence resulted in a finding against the claimant on the facts. See. Gcltma 
V. SAIF. 289 Or 609, 612-613. 616 P2d 473. 474-475 (1980). .and Unde, J..
concurring, 289 Or at 615-616, 616 P2d at 476-477; Rogers v. SAIF, 289 Or 633,
616 P2d 485 (1980). We would not have allowed review had we believed that the
decision of the Court of Appeals turned on an e.xercise of its fact-finding function
under a correct rule of law. We are concerned as to whether the Board and the
Court of Appeals may have applied erron«.*ous rules of low and t liercby prvjudic< U
the factfinding function. Compare, what we; said fvc«-ntly in I kleyo. Fi'rcsl FUht
Froducts Co.. 2H8 Or 337. 345-346. 60.5 } 2d 1175. 1179 (J980):

"The factual questions in any case dep<md, of i,ourse. on the law to be applied.
In this case the Board's misinterpretation of the last injurious exposure rule
may have prejudiced its findings of fact."

m

m
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Grable V. Weyerhaeuser Company 

Court of Appeals decision in Christensen v. SAIF, 27 Or 
App 595, 557 P2d 48 (1976), as standing for a conflicting 
rule that a claimant has the burden to establish that the 
worsening of the condition resulting from the prior corn
pe·nsable injury was not the result of an independent. 
nonindustrial cause. 

The employer seems impliedly to agree as to the 
.state of the law for, on oral argument before this -court. 
the employer urged that the issue presented is whether the 
rule in Christensen u. SAIF, supra, is to be adopted by this 
CO'.lrt. 

Claimant contends that the first rule is established 
by our decisions in Olson u. State Ind. Acc. Com., 222 Or 
407, 352 P24 1096 (1960), and Lorentzen.v. Compensation 
Department, 251 Or 92, 444 P2d 946 (1968), and the Court! 
of Appeals' decisions in Lemons v. Compensation Depart
m_ent, 2 Or App 128, 467 P2d 128 (1970}, and Standley u. 
SAIF, B Or App 429, 495 P2d 283 (1972). 

. Lemons v. Compensation Department, supra, was a 
case in which the worker had a considerable history of iow 
back troubles prior to September, 1966, when he had an 
o!lSet of pain in his low back and left leg while lifting a tire 
a!· work. His claim was accepted for medical benefits only 
b.ecause he did not lose time from work. He consulted a 
neur~surg:eon, who diagnosed nerve root compress.ion re-

. sulting from a herniated intervertebral disc between the 
f.::,urth and fifth iumbar vertebrae and prescribed conserva
tive treatment. The claim was closed in November, 1966. In 
May, ·1967, the worker had an off~the-job fall with im
mediate pain in the low back and leg and was hospitalized. 
The neµ.rosurgeon perf'.onned surgery at .the site of the 
herniated disc he had theretofore diagnosed. The Court of 
Appeals ·posed the issue as follows: 

"(This case J involves the question of whet~er there was 
causal connection between an accident-aggravated low 
back condition and a· subsequent operation to repair an 
intervertebral disc in the low back where a fall intervened 
between the aggravation. accident and the operation." 

2 Or App at 129. The Court of Appeals held that in order to 
prevail the claimant had· to show that the accident of 
Septembe·r, 1966, "was a material contributing" ca use to the 
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Court of Appeals decision in Christe se v. SAIF, 27 Or
App 595, 557 P2d 48 (.1976), as standing for a conflicting
rule that a claimant has the burden to establish that the
worsening of the condition resulting from the prior com
pensable injury was not the result of an independent,
ncnindustrial cause.

The employer seems impliedly to agree as to the
state of the law for, on oral argument before this court,
the employer urged that the issue presented is whether the
rule in Christe se v. SAIF, supra, is to be adopted by this
court.

Claimant contends that the first rule is established
by our decisions in Olso u. State I d. Acc. Com., 222 Or
407, 352 P2d 1096 (1960), and Lore tze .v. Compe satio 
Departme t, 251 Or 92, 444 P2d 946 (1968), and the Court'
of Appeals’ decisions in Lemo s v. Compe satio Depart
me t, 2 Or App 128, 467 P2d 128 (1970), and Sta dley v.
SAIF, 8 Or App 429, 495 P2d 283 (1972).

Lemo s v. Compe satio Departme t, supra, was a
case in which the worker had a considerable history of low
back troubles prior to September, 1966, when he had an
onset of pain in his low back and left leg while lifting a tire
a! work. His claim was accepted for medical benefits only
because he did not lose time from work. He consulted a
neurosurgeon, who diagnosed nerve root compression re
sulting from a herniated intervertebral disc between the
fourth and fifth lumbar vertebrae and prescribed conserva
tive treatment. The claim was closed in November, 1966. In
May, T967, the worker had an off-the-job fall with im
mediate pain in the low back and leg and was hospitalized.
The neurosurgeon performed surgery at the site of the
herniated disc he had theretofore diagnosed. The Court of
Appeals posed the issue as follows:

"[This easel involves the question of whether there was
causal connection between an accident-aggravated low
back condition and a subsequent operation to repair an
intervertebral disc in the low back where a fall intervened
between the aggravation accident and the operation.”

2 Or App at 129. The Court of Appeals held that in order to
prevail the claimant had to show that the accident of
September, 1966, "was a material co tributi g cause to the
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plaintiff's condition which necessitated surgery"' (emphasis 
added) and that ·the accident need not be shown to be the 
sole c·ause. For that holding, the Court of Appeals cited this 
court's decisions in Lorentzen v. Compensation Department 
and Olson v. State Ind. Acc. Com., both supra. 

In Standley v. SAIF, supra, the worker sustained a 
compensable ·low back injury 'in June, 1966. He had a 
congenital defect not specified in the reported decision and 
had sustained low back injury in other accidents unrelated 
to his employment occurring both before and aftt:)r the on
the-job injury of June, 1966. In 1970 his back condition 
required surgery, and he claimed that the workers' compen
sation insurance carrier should pay for the surgery and 
other attendant benefits. That claim vvas resisted. The 
Court of-Appeals quoted the holding of Lemons v. Compen
sation Department; supra, that the ...yorker need only show 
that the on-the-job accident was a "material contributing 
cause" of the need for surgery, and applied the holding to 
the case as follows: 

"Here not only was the causal connection between the 
covered injury of June 1966 and claimant's surgery {n 1970 
shown by expert medical evidence, but 1.li,· -;tall' produced 
no contrary expert medical evidence, and by the appeal in 
effect challenges the medical opinion of its own designated 
expert. 

· · · "We agree with the circuit. judge and fir.d that the 
claimant has established that the accident of June _196!:i 
was a material contributing cause to the 1970. condition 

' resulting in the required surgery." (Emphasis ad_ded: · 

8 Or App at 433. 

The rule to be dra·.vn from Lemons and Standley is 
that where a worker stiffers an on~the-job injur:y and th~re
after the condition resulting from that injury is worsened 
by an off-the-job injury; the compensation i·nsurance car
rier will be required to afford workers' compensation bene
fits for the worsened condition if the worker ·shows that tht• 
on-the-job injury is a in·at.erial contributing c:1usP of t.he 
worsened condition. · 

. The Lemons court appeared to uelieve that it wa:, 
not es.tablishing a new rule but simply applying a rnle 
.already establish_ed by this cot;rt in Olson v. State Ind Acc. 
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plaintiff’s condition which necessitated surger>'’ (emphasis
added) and that the accident need not be shown to be the
sole cause. For that holding, the Court of Appeals cited this
court’s decisions in Lore tze v. Compe satio Departme t
and Olso v. State I d. Acc. Com., both supra.

In Sta dley v. SAIF, supra, the worker sustained a
compensable low back injury in June, 1966. He had a
congenital defect not specihed in the reported decision and
had sustained low back injury in other accidents unrelated
to his employment occurring both before and after the on-
the-job injury of June, 1966. In 1970 his back condition
required surgery, and he claimed that the workers’ compen
sation insurance carrier should pay for the surger>' and
other attendant benefits. That claim was resisted. The
Court of-Appeals quoted the holding of Lemo s v. Compe 
satio Departme t', supra, that the worker need only show
that the on-the-job accident was a "material contributing
cause” of the need for surgery, and applied the holding to
the case as follows:

"Here not only was the causal connection between the
covered injury of June 1966 and claimant’s surgery in 1970
shown by expert medical evidence, but I Ik' stale produced
no contrary expert medical evidence, and by the appeal in
effect challenges the medical opinion of its own designated
expert.

"We agree with the circuit judge and find that the
claimant has established that the accident of June .1966
was a material contributing cau e to the 1970 condition
resvilting in the required surgery.” (Emphasis added)

8 Or App at 433.

The rule to be drawn from Lemo s and Sta dley is
that where a worker suffers an on-the-job injury and there
after the condition resulting from that injury is worsened
by an off-the-job injury, the compensation insurance car
rier will be required to afford workers’ compensation bene
fit’s for the worsened condition if the worker shows that the
on-the-job injury is a material contributing cau.se of the
worsened condition.

The Lemo s court appeared to believe that it wa.s
not establishing a new rule but simply applying a rule
already established by this court in Olso v. State I d. Arc.
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. .; Grable v. Weyerhaeuser Company ~------------------"~------,--~~~ 
Ct:m., and Lorentzen u. Compensation Department, both 
s~_::ira. That belief was inaccurate. 

This court was concerned in Olson with a widow's 
cl:.-:..im for benefits for the death of her. husband resulting 
fr.:.m a coronary occlusion allegedly resulting from on-the
jc-·:, activity. In exploring whether the claim was compensa
ble, this court was faced with determining whether there 
w 2:.s evidence that the decedent's injury was one. "arising · 
01..: t of" his employment.5 In that context, this court stated: 

""Reduced to its simplest form 'arising out of' as used in the 
act means the work or labor being performed was a causal 
factor in producing the injury suffered by the workman. 
Rtlmseth u. Maycock, 209 Or 66, 304 P2d 415; Brazeale u. 
State Ind. Acc. Comm., 190 Or 565, 227 P2d 804; Lar.seri v. 
::,)ate Ind. Acc. Com., 135 Or 137, 292 P 195: It need not be 
the sole cause. but is sufficient if the labor being perform
ed in the employment is a maten"al, contributing cause 
which leads to the unfortunate result. Elford u. State Ind. 
Acc. Comm., _141 Or 284, 17 P2d 568." (Emphasis added) 

2:.:'.2 Or at 414-4.15.6 This court went on to hold that there 
w ?.S evidence from which the trial court could find7 that the 
\\ )r_k activity ~aterially contributed, along wi~h the work
e:-·s pre-existing coronary artery disease, to his death. · 

. , In Lorentzen u. Compensation DepartfT!,ent, supra, 
tbs court was concerned with a case much like Olson. In 
L:,rentzen a widow sought benefits for. the · death 9f her 
h~band. She contended that his work activity raised his 
bbod pressure to the extent that it caused a rupture of an 

~ At the time Olson's claim arose, the statures were differently numberL-d and· 
...-cr:ied than now, but then, as now, one of the requireml?nts of compensahility has 
bee:i that the worker shall have sustained an accidental injury 'arising out of nnd 
in :.he course of employment: Compare Or Laws 1957, rh 718, ~ 3, with present 
OF.S 656.005(8)(al. . 

6 1n Elford u. State lnd. Acc. Comm., 141 Or 284, 17 P2d 568 (1932), th!! 
.. -cr-kel"'s physical exertion on the job was found matl!rially to hav<' aggravated a 
pr'!-existing condition in that the exertion caused a rupture of a "malignant 
ca:-.1cerous growth" in the worker's abdomen. This court found compensability, but 
it •!.;ipears that tlw court's attention was not f()(!u,;4:d on the "arising out or issue": 
rat.;:,er. thf' court was concerned with whether the work.,r sustain!!d a f>l!rsona! 
i!'lj,:.uy "by accident•*• caused by vio!-,ntorm,ternal means." Oregon Coe.I,: 1!130, 
~ 4:9-1827. That was not the same issue pL"csent!!d in Olson u. Srate Ind. A,~·. 
C.,r.nm., 222 Or 407, 352 P2d 1096 (1960). . 

7 At the time Olson's claim was ~in.g litigated, work'ers' compensatio·n ~ases 
•et~ tried in circuit court in the same manner as o~her civil cases. 
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Ccm., and Lore tze u. Compe satio Departme t, both
su  ra. That belief was inaccurate.

This court was concerned in Olso with a widow’s
cl-\im for benefits for the death of her husband resulting
fr:>m a coronary occlusion allegedly resulting from on-the-
job activity. In exploring whether the claim was compensa
ble. this court was faced with determining whether there
W.15 evidence that the decedent’s injury was one. "arising
out of” his employment.® In that context, this court stated:

■Reduced to its simplest form 'arising out of’ as used in the
act means the work or labor being performed was a causal
factor in producing the injury suffered by the workman.
Hamseth u. Maycock, 209 Or 66, 304 P2d 415; Brazeale v.
State I d. Acc. Comm., 190 Or 565, 227 P2d 804; Larse v.
Stale I d. Acc. Com., 135 Or 137, 292 P 195. It need not be
the sole cause, but is sufficient if the labor being perform
ed in the employment is a material, co tributi g cause
which leads to the unfortunate result. Elford v. State I d.
.4cc. Comm., 141 Or 284, 17 P2d 568.” (Emphasis added)

23'2 Or at 414-415.® This court went on to hold that there
w ns evidence from which the trial court could find^ that the
u :>rk activity materially contributed, along with the work-
e.' 5 pre-existing coronary artery disease, to his death.

, In Lore tze u. Compe satio Departme t, supra,
this court was concerned with a case much like Olso . In
Lc're tze a widow sought benefits for the death of her
h-usband. She contended that his work activity raised his
blood pressure to the extent that it caused a rupture of an

® At the time Olson s claim arose, the statutes were differently numbered and
worded than now. but then, as now, one of the rcquiremonts of compensability has
beem that the worker shall have sustained an accidental injury 'arising out of and
in the course of employment. Compare Or Laws 1957, ch 718, § 3. with present
OF.: 656.005(8)(a).

®In Elford u. State I d. Acc. Comm., 141 Or 284, 17 P2d 56 (1932), the
worker s physical exertion on the job was found materially to have aggravated a
pre-existing condition in that the exertion caused a rupture of a "malignant
canicerous growth in the worker s abdomen. This court found compensability, but
It i.pf>ears that the court s attention was not focused on the "arising out of issue ;
rat,.ier. the court was concerned with whether the worker sustained a ficrsonal
ir.jvjry "by accident * * * caused by violent or external means." Oregon Code 1930,
1 w;9-1827. That was not the same issue picsented in Olso v. Stale I d. 4<r.
Cemm.. 222 Or 407, 352 P2d 1096 (1960).

At the time Olson s claim was being litigated, workers comp>en.sation cases
were tried in circuit court in the same manner as other civil cases.
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aneurysm of• an artery, thus prnducing a, cerebral hemor
rhage, from which he died. This court stated that the 
factual question8 was whether the worker had sustained an 
accidental injury arising out of and in the course of employ
ment. This court said: 

'.'More specifically, the queotion is whether. there is n 
causal connection, both legal and medical, bebveen plain
tiff's work actiYity and the injury he suffered." 

251 Or at 93. The court went on to search the record for 
evidence that the exertion at work was a material factor in 
producing the rupture and· found such evidence in the 
testimony of a medical doctor. The opinion concluded as 
follows: 

"Our appraisal of the evidence leads us to conclude that 
Lorentzen's exertion was a mattr,ria/ contributing factor in 
causing his injury and death." (Emphasis added.) 

251 Or at 97. 

This review of our cases relied upon by the Court of 
Appeals in Lemons arid Standley discloses that the respec
tive courts were not faced with the same issue. That docs 
not necessarily mean that the rule adopted by the Court of 
Appeals in Lemons and Standley is to be rejected; however, 
as our later discussion will reveal, Professor Larson9 con
tends that the issue of compensability is not properly ana
lyzed in the same way in the situation presented in Lemons 
and Standley as in the situation presented in Olson and 
Lorentzen. Before that discussion, however, we shall ex
amine the decision of the Court of Appeals in Christens,en v. 
SAIF, 27 Or App 595, 557 P2d 48 (1976). . 

In Christensen the Court of Appeals was faced with 
the same kind of problem as that presented in Lemons and 
Standley. "The issue in the case is the difficult one of 
ascribing causation for a lumbar spine problem leading to a 
fusion." 27 ·or App at 597. Claimant had a congenital 
anomaly in his low back which had been asymptomatic at 

ti ThL• pr-0<.~t~dun~ for obtaining L-cnnpt.~ns~.1t h,n had eh,tnt~lT·d fro111 tlw tun,· nf 
Olson's :iccident to that of Lorentzen',; accident. In Lvr,,.rzlzen u. C'omp,·nsutiun 
lkparlmmt, 251 Or 92, 444 P2d 9-16 (1968), this cc.,urt reviewed the evid<-!nce de 
novo on the record and acted as judge of both the facts and the law. 

9 1 Larson's Workmen's Comp<msation Law 3-348 et -~<•q. (UJ78l. 
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aneurysm of an artery, thus producing a cerebral hemor
rhage, from which he died. This court stated that the
factual question® was whether the worker had sustained an
accidental injury arising out of and in the course of employ
ment. This court said:

"More specifically, the question is whether there is a
causal connection, both legal and medical, between plain
tiff’s work activity and the injun.' he suffered.”

251 Or at 93. The court went on to search the record for
evidence that the exertion at work was a material factor in
producing the rupture and found such evidence in the
testimony of a medical doctor. The opinion concluded a?
follows:

"Our appraisal of the evidence leads us to conclude that
Lorentzen’s exertion was a material contributing factor\n
causing his injury and death.” (Emphasis added.)

251 Or at 97.

This review of our cases relied upon by the Court of
Appeals in Lemo s and Sta dley discloses that the respec
tive courts were not faced with the same issue. That docs
not necessarily mean that the rule adopted by the Court of
Appeals in Lemo s and Sta dley is to be rejected; however,
as our later discussion will reveal, Professor Larson^ con
tends that the issue of compensability is not properly ana
lyzed in the same way in the situation presented in Lemo s
and Sta dley as in the situation presented in Olso and
Lore tze . Before that discussion, however, we shall ex
amine the decision of the Court of Appeals in Christe se u.
SAIF, 27 Or App 595, 557 P2d 48 (1976).

In Christe se the Court of Appeals was faced with
the same kind of problem as that presented in Lemo s
Sta dley. "The issue in the case is the difficult one of
ascribing causation for a lumbar spine problem leading to a
fusion.” 27 Or App at 597. Claimant had a congenital
anomaly in his low back which had been asymptomatic at

''Tho procoduri' for oblniniog comfH-ns'.ition hitti di.mt^od from lii*- lim.' of
Olson s accident to that of Lonmi>:cn'.s accident. In i^rv tze i . ('ompf ^atio 
Departme t, 251 Or 92, 444 P2d 946 (1968), this court reviewed the evidence de
novo on the record and acted a.s judge of both the facts and the law.

® 1 Larson s Workmen's Comp»*nsation Law 3-348 et  cq. (1978).
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the time of his first compensab_le injury in 1966. He was 
treated intermittently for low back pain from 1966 to late 
1970. From that time until August, 1972, he did not seek 
medical attention. In August, 1972, he sustained another 
compensable low back injury, and following that his doctor 
discussed with him the possibility of surgery, namely, a 
laminectomy and fusion. Surgery was not performed, and 
that claim was closed in July, 1973, with an award of five 
percent unscheduled permanent partial disability. In Feb
ruary, 1974, claimant slipped and fell in a bathtub at home. 
He testified before the Workers' Compensation Board ref
eree that as he was sitting down in the tub, his feet slipped 
out from under him, causing him to fall about eight to ten 
inches. Four or five days later he consulted the same doctor, 

'w-ho "concluded from the consultation that claiina~t 'had a 
chronic recurrent lumbosacral strain with contusions at the 
base of the spine." 27 Or App at 597. Claimant was unable 
to work for the next three months and then worked.for five 
months until low back pain caused him to quit work. After 
some conservative treatment, he had a fusion in December, 
1974. 

His application for increased compensation on ac
count of worsened condition, ORS 656.273(1), 10 was denied, 
and he requested a hearing. Upon judicial review, the 
Court of Appeals stated the backgroun4 of the case: 

"Following a hearing on claimant's aggravation claim, 
the referee, in a comprehensive opinion, concluded that 
claimant failed to establish a causal relation between his 
present condition and the August ~972 injury and that 
circumstantial evidence indicates that claimant's present .. 
condition may be attributable to an independent nonin-

. dustrial cause. Both the Board and the circuit court agreed, 
but gave greater emphasis to the bathtub fall and less 
emphasis to the lack o~ a~ establi_shed causati!:m;'' 

2, Or App at 598: The Court of Appeals then reviewed the 
testimony of the same doctor. The tenor of that testimony 
was that· claimant's condition which necessitated the 
surgery and attendant disability were not related 'to .the 

10 oRS 656.2730) provides: 

"After the last award or arrangement of compensation, an injured workC'r 
is entitled to additional compensation, including medical services, for wors
ened ror.ditions resulting from the original injury." 
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the time of his first compensable injury in 1966. He was
treated intermittently for low back pain from 1966 to late
1970. From that time until August, 1972, he did not seek
medical attention. In August, 1972, he sustained another
compensable low back injury, and following that his doctor
discussed with him the possibility of surgery, namely, a
laminectomy and fusion. Surgery was not performed, and
that claim was closed in July, 1973, with an award of five
percent unscheduled permanent partial disability. In Feb
ruary, 1974, claimant slipped and fell in a bathtub at home.
He testified before the Workers’ Compensation Board ref
eree that as he was sitting down in the tub, his feet slipped
out from under him, causing him to fall about eight to ten
inches. Four or five days later he consulted the same doctor,
who "concluded from the consultation that claimant had a
chronic recurrent lumbosacral strain with contusions at the
base of the spine.” 27 Or App at 597. Claimant was unable
to work for the next three months and then worked for five
months until low back pain caused him to quit work. After
some conservative treatment, he had a fusion in December,
1974.

His application for increased compensation on ac
count of worsened condition, ORS 656.273(1),^*^ was denied,
and he requested a hearing. Upon judicial review, the
Court of Appeals stated the background of the case;

"Following a hearing on claimant’s aggravation claim,
the referee, in a comprehensive opinion, concluded that
claimant failed to establish a causal relation between his
present condition and the August 1972 injury and that
circumstantial evidence indicates that claimant’s present .
condition may be attributable to an independent nonin-
. dustrial cause. Both the Board and the circuit court agreed,
but gave greater emphasis to the bathtub fall and less
emphasis to the lack of an established causation.”

27 Or App at 598^ The Court of Appeals then reviewed the
testimony of the same doctor. The tenor of that testimony
was that claimant’s condition which necessitated the
surgery and attendant disability were not related to .the

OR 65G.273U) provides:

"After the last award or arrangement of compensation, an injured worker
is entitled to additional compensation, including medical services, for wors
ened co.'-.ditions resulting from the original injury.
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bathtub foll, but were mainly on the basis of his compensa
ble injury of August, 1972. The Court of Appeals then 
stated: 

"The rule generally applied in this kind of case is that 
once the w~rk-connected character of an injury has been 
established, the subsequent progression of that condition 
remains compensable so long_ as the worsening is not 
shown to have been produced by an independei;it nonin
dustrial cause. The issue in cases involving the range of 
compensable consequences flowing from a primary injury 
is nearly exclusively the medical issue of causal connection 
between the primary injury and the subsequent medical 
complications. 1 Larson, Workme_n's Compensation Law 3-
279, § 13.11 (1972)." 

27 Or App at 599. The court then found that the claimant 
had produced the necessary evidence to establish the causal 
connection required by ORS 656.273(1) and held his claim 
for increased compensation on account of worsened condi
tion should be allowed. · 

It will be perceived that in Christensen the court 
stated a rule which, in its terms, is not the same rule as 
that stated and applied in Lemons and Standley. The rnle 
stated in Christensen is drawn from an analytical approach 
for which Professor Larson contends. There is nothing in 
the Christensen opinion to indicate that the Court of 
Appeals considered that it was adopting a new rule for 
deciding claims for increased compensation on account of 
worsened condition. The older cases of Lemons and Stand
ley were not mentioned; the rule stated in those cases was 
not disapproved. 11 

11 Neither party's brief in Chn"stensen v. SAIF. 27 Or App 595, 557 P2d 48 
(1976), referred to either Lemons v. Compensation Department. 2 Or App 128,467 
P2d 128 !1970). or Standley v. SAJF, 8 Or App 429, 495 P2d 283 (1972). Oregon 
Briefs, Vol. 2281. .. 

The employer has also cited to us Myers v. S.4/F. 34 Or App 13, 577 P2d 546 
(1978), as being "the case most closely in point."' The Pmployer's brief discus:ses 
what the rcfe,·ei,, "citing the rule in Christl'nsen, held" and tita~p'-' thut th,• 
Workers' Compensation Boar<l adopted the Opinion and Order of the n-fen·e. The 
brief tells u,i that thr Court ol Appeul.s afL nrn,d without upiuion. w., nssurn<> that 
the ernpluyer would have us cuncludc that the Court nf ,-\ppcal~ likewis,, applird 
its holding in Christensen. We arc unable wilh any confidenCl' lo do w. The.Court 
of Appeals' per curiam opinion in Myers does not cite Chn'stensen; rather, 
Bowman u. Oregon Transfer Co., 33 Or App 241, 576 P2d 27 !1978), is cited as tht! 
authority on which the case.was rfocid,-,d by the Court uf Appeals. This leads us lo 
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bathtub fall, but were mainly on the basis of his compensa
ble injury of August, 1972. The Court of Appeals then
stated:

"The rule generally applied in this kind of case is that
once the work-connected character of an injury has been
established, the subsequent progression of that condition
remains compensable so long as the worsening is not
shown to have been produced by an independent nonin
dustrial cause. The issue in cases involving the range of
compensable consequences flowing from a primary injury
is nearly exclusively the medical issue of causal connection
between the primary injury and the subsequent medical
complications. 1 Larson, Workmen’s Compensation Law 3-
279, § 13.11 (1972).”

27 Or App at 599. The court then found that the claimant
had produced the necessary evidence to establish the causal
connection required by 656.273(1) and held his claim
for increased compensation on account of worsened condi
tion should be allowed.

It will be perceived that in Christe se the court
stated a rule which, in its terms, is not the same rule as
that stated and applied in Lemo s and Sta dley. The rule
stated in Christe se is drawn from an analytical approach
for which Professor Larson contends. There is nothing in
the Christe se opinion to indicate that the Court of
Appeals considered that it was adopting a hew rule for
deciding claims for increased compensation on account of
worsened condition. The older cases of Lemo s and Sta d-
leywere not mentioned; the rule stated in those cases was
not disapproved.^^

Neither party s brief in Christe se v. SAIF, 27 Or App 595, 557 P2d 48
(1976), referred to either Lemo s v. Compe satio Departme t. 2 Or App 128, 467
P2d 128 C1970). or Sta dley v. SAIF, 8 Or App 429, 495 P2d 283 (1972). Oregon
Briefs, Vol. 2281.

The employer has also cited to us Myers v. SAIF, 34 Or App 13, 577 P2d 546
(1978), as being "the case most closely in point." The employer s brief discusses
what the rcfeiee, "citing the rule in Chri.stensen, held and stages that tho
Workers Compensjition Board adopted the Opinion and Order of the referee. The
brief tells us that the Court of Appeals affirmed without opinion. We a.s.sume that
the employer would have us conclude that the Court of Appeals likewise applied
its holding in Christe se . We are unable with any confidence to do so. The Court
of Appeals per curiam opinion in Myers does not cite Christe se ; rather,
Bowma o. Orego Tra sfer Co , 33 Or App 241, 576 l^d 27 (1978), is cited as the
authority on which the case was decidr^d by the Court of Appeals. This lcad.s us to

m
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Grable v. Weyerhaeuser Company 

As ·~oted above, in Christensen the Court of 
A.ppeals drew upon Profess9r Larson's conceptualization of 
·the proper l!!,nalytical approach to the range of compensable 
ccirisequences flowing from. the· "prim~ry" injury. In· the 
bLac.kletter, Professor Larson- sta~s: · 

;,§ 13,00 ·whe~ the primaty injury, is shown to have 
· arisen out of and in the course· of employ~ent, every · 
natural consequence that flows fr~ni the injury 1ike\\·ise· . 
arises out of the ·employment, unless it is the result of an 

· · independent intervening cause attributable to claimant's 
own intentional conduct." 

1 Larson's Workmen's Compensation Caw 3-348,_ § 13:00 
( 1 97 8). The author elaborates on the blackletter in § 13 .11: 1 

"A distinction must be observed between causation. 
rules affecting the prirµary injury * * *' and causation rul~s 
that determine how far the range of c_ompensable conse-

- quences is carried~ once the primary injury is causally 
connected wi'th the employment. * * *" · · 

- ~ . 
Looki~g b~ck, we see that this court in Olson and 

Lorentzen was concerned•wi~h causation rules affecting the 
primary injury. In Lemons a~d· Standley the Court. of 
Appeals applied those same rul~s to determin·e how far the 
range of compensable consequences s~ould be carried. In 
dc·ing so, the Court of Appeals did not employ what Profes
so-r :Larson' wou~d consider 'to be . a proper an'alytical ap
proach. In. Christensen, on t.he other hand, the Court of 
Appeals analyzed the issue as would Professor.La:i;-sori., who 
in §' 13.11 went on to say: . . . 

. "But when thl;! q~estion.'is whether compensability ~nould 
be extended ~ a subsequent injury or aggravation· r.elated 
in some way to the primary injury. the rules that come intp 
play are essentially based upon the concepts of 'direct and 
natural results,' and of claimant's own ·conduct as an 
i,ndependent i_nterve~~ng cause.,_, Larson. ·SUJ?':1, at 3-348. 

bel:.iev'e that' the Court of .-\ppeals' decision was,the r~ult of•it.s function as fact 
. finder.' See, Grtiman' v. SAJF and Rogers Ii. SAIF, both supra n ·4. . . 

On the other hand, claimant, in his brief, has sought to distinguish 111)·ers 
de,i9it., Lhe fact that the Court of Appeals did not rely upon that case. The point;; 
of ,::iistinction 1:1ll.have to do with facts, not law, and we (lo.not SE'e any reason for 
f~.:her· consideration :or the d~ision "i~ Mym1. . · . .. . .. , .. 
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As noted above, in Christe se the Court of
Appeals drew upon Professor Larson’s conceptualization of
the proper analytical approach to the ran^ of compensable
consequences flowing from the "primaiy” injury. In the
blac.kletter, Professor Larson states:

"§ 13.00 When the primary injury is shown to have
arisen out of and in the course of employment, ever>'
natural co seque ce that flows from the injuiy likewise
arises out of the employment, unless it is the result of an
independent intervening cause attributable to claimant’s
own intentional conduct.”

1 Larson’s Workmen’s Compensation Law 3-348, § 13:00
(1978). The author elaborates oh the blackletter in § 13.11: ‘

"A distinction must be observed between causation
rules affecting the primary injury * * * and causation rules
that determine how far the range of compensable conse
quences is carried; once the primary injury is causally
connected with the employment. * * *”

Looking back, we see that this court in Olso and
Lore tze was concerned with causation rules affecting the
primary injury. In Lemo s and Sta dley the Court of
Appeals applied those same rules to determine how far the
rajige of compensable consequences should be carried. In
dcing so, the Court of Appeals did not employ what Profes
sor Larson would consider to be a proper analytical ap
proach. \ l Christe se , on the other hand, the Court of
Appeals analyzed the issue as would Professor Larson, who
in § 13.11 went on to say:

- "But when the question is whether comp>ensability should
■ be extended to a subsequent injury or aggravation related
in some way to the primary injury, the rules that come into
play are essentially based upon the concepts of 'direct and
natural results,’ and of claimant’s own conduct as an
independent intervening cause.” 'Lscrso , supra at 3-348.

beliieve that the Court of Appeals decision was the result of its function as fact
(i der/See, Gettma v. SAJFa d Rogers 0. SAIF, both supra  4.

On the other hand, claimant, in his brief, has sought to distinguish Myers
despite the fact that the Court of Appeals did not rely upon that case. The points
of oistinction all.have to do with facts, not Jaw, and we do not see any rea.son for
furr_her consideration of the decision in Myers.
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In connection with the rule stated by the Court of 
Appeals in Christensen, 27 Or App at 599, above quoted, 
Professor Larson cites a decision of the Mississippi Su• 
preme Court in a case similar to the one at bar. ln)lfedart 
Div. of Jackes-Evans Mfg. v. Adams, 344 So2d 141 (Mi~s 
1977), claim.ant injurea'her low back while lifting at \vork. 
A few months later she had surgery for the condition. She 
continued to have soreness in her back, and about th,ee and 
a half months after the surgery experienced ''sever'"~ pain·· 
in her back while picking up clothes from a laundr:,: basket 
at home. Eventually this led t~ further surgery at the same 
site as the first operation. The court stated the issue ~.s 
follows: 

"The only question in this case that merits discussion is 
whether claimant's injury of July 2, 1972, resulting from 
bending over to pick up some clothes in her home is an 
independent intervening nonindustrial cause.': 

344 So 2d at 143. The Mississippi court then quoted from 
Professor Larson's text a passage illustrating his viev-.: as to 
what kind of activity is not an indepe~·ident intervening 
cause: 

"* * * [Benefits should be awarded] if the triggering 
episode is some nonemployment exertion like raising a 
window or hanging up a suit, so long as it is dear that the 
real operative factor is the progression of the compen,;able 
injury, associated with an exertion that in itself wouHnot 
be unreasonable in the circumstances. * **"Larson. supro 
at 3.353, § 13.11. 

The court held, applying the quoted text, that the complica
tions follow_ing the laundry basket episode were not the 
result of an independent intervening cause, and the dis
ability resulting from that episode was compensable as 
flowing from the primary injury. · 

There is no doubt that the Court of Appeals in 
Christensen, in stating the law, focused on the approach 
urged as being proper by Professor Larson; however, if that 
court. had ·examined the evidence under the rule to be 
drawn from Lemons and Standley, thl' dairnant ·1n 1-'h:·is
tensen apparently would still have prevailed. Immediately 
following the statement of the rule espoused by Professor 
Lar·son, the Court of ~ppeals turned to its application: 
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In connection with the rule stated by the Court of
Appeals in Christe se , 27 Or App at 599, above quoted,
Professor Larson cites a decision of the Mississippi Su
preme Court in a case similar to the one at bar. \r\ Medart
Div. of Jackes-Eva s Mfg. v. Adams, 344 So2d 141 (Miss
1977), claimant injured her low back while lifting at work.
A few months later she had surgery for the condition. She
continued to have soreness in her back, and about three and
a half months after the surgery experienced "severe pain"
in her back while picking up clothes from a laundry basket
at home. Eventually this led to further surgery at the same
site as the first operation. The court stated the issue as
follows;

. "The only question in this case that merits discussion I 
whether claimant’s injury of July 2, 1972, resulting from
bending over to pick up some clothes in her home is an
independent intervening nonindustrial cause.’’

344 So 2d at 143. The Mississippi court then quoted from
Professor Larson’s text a passage illustrating his view as to
what kind of activity is not an independent intervening
cause;

"* * ♦ (Benefits should be awarded] if the triggering
episode is some nonemployment exertion like raising a
window or hanging up a suit, so long as it is clear that the
real operative factor is the progression of the compensable
injury, associated with an exertion that in itself would'not
be unreasonable in the circumstances. * * *” Larson,  upra
at 3-353, § 13.11. .

The court held, applying the quoted text, that the complica
tions following the laundry basket episode were not the
result of an independent intervening cause, and the dis
ability resulting from, that episode was compensable as
flowing from the primary injury.

There is no doubt that the Court of Appeals in
Christe se , in stating the law, focused on the approach
urged as being proper by Professor Larson; however, if that
court had examined the evidence under the rule to be
drawn from Lemo s and Sta dley, the clainuint in ^'hris-
te se apparently would still have prevailed. Immediately
following the statement of the rule espoused by Professor
Larson, the Court of Appeals turned to its application:

m

m
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Grable v. Weyerhaeuser Company 

"We think that in this case· the claimant has produced 
the requisite medical.evidence sufficient.to establish the 
causal connection b_etween his present condition and the 
1972 injury. * * * Further, we do, not ·think tl]at the 
circumstantial ·evidence that claimant consulted Dr. Lynch 
four or five days after his, bathtub fall estabHshes an 
inde~ndent nonindustrial cause for claimant's condition . 
in light ·.of the medi~aI op.inion to the contnrry.'' ' 

'.27 Or App at 599 .. The first sen~erice is more in ·tune with 
c:-ie rule stated in Lemons and Standtey than the rule 
r:·araphrased from Professor Lars1:m's text. 

. . 
We have come to the conclusion that, while the 

Court of Appeals has stated di.Hering rule1? for decisio!1 of 
foe subsequent off-the-job injury case~ discussed above, the 
,'..lles are not in conflict. We do not perceive that the result 
L:i any of those cases would have be_e~ dif_f erent if the c1;mrt 
c.ad intercha.nged the rules. We believe the- same is true 
,,.•ith respecf to Medart Div. of Jackes-Evans Mfg. v. 
Adams, supra. Had the ·Mississippi court inquired whether 
~he primary injury was a "material contributing cause". of 
6e claimant's condition following the laundry basket 
~·pisode, the resu!t woulq cle~rly have bee~ the same .. 

We consider the distinction urged by Professor 
Larson to be more apparent than real. He expresses his rule 
i'.Il two different sets of words, but without in any manner 
i:::idicating that ·he-believes there to be a~y difference flow
t::ig from the manner of expression. At one place he speaks 
c-f the requirementthat the subsequent off-the-job injury 
be the "direct and natural result" of the primary compensa
ble injury; at 1 another, he focuses upon whether the later· 
injur·y is an "independent intervening cause." _The ap
proach he criticizes is· in that of inquiring whether the 
compensable injury i.~ a "material contrib?ting cause" of 
the worsened condition.· , · .· · 

We believe that tµ~ compensability of a worseneq 
condition following an off-the-job injury·. may be deter
mined equally as well under the rule stated _and applied tn 
Lemons and Standley as that stated, by Professor .Larson 
and paraphrased in Christensen. We conclude that if the 
claimant establishes that the compensable injury is .a "ma
t.erial cqnt,;ibuting cause" of his worsened condition, he has 
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O

"We think that in this case the claimant has produced
the requisite medical.evidence sufficient.to establish the
causal connection between his present condition and the

Further, we do not think that the1972 injury. * * *
circumstantial evidence that claimant consulted Dr. Lynch
four or five days after his bathtub fall establishes an
independent nonindustrial cause for claimant’s condition
in light'.of the medical opinion to the contr3iy.”

27 Or App at 599. The first sentence is more in tune with
the rule stated in Lemo s and Sta dley than the rule
paraphrased from Professor Larson’s text.

We have come to the conclusion that, while the
Court of Appeals has stated differing rules for decision of
cne subsequent off-the-job injury cases discussed above, the
rules are not in conflict. We do not perceive that the result
i.n any of those cases would have been different if the court
had interchanged the rules. We believe the same is true
-’ith respect to Medart Div: of Jackes-Eva s Mfg. v.
Adams, supra. Had the’Mississippi court inquired whether
:he primary injury was a "material contributing cause”.of
zhe claimant’s condition following the laundry basket
episode, the result would clearly have been the same..

We consider the distinction urged by Professor
Larson to be more apparent than real. He expresses his rule
in two different sets of words, but without in any inanner
iindicating that he believes there to be any difference flow-
png frorh the manner of expression. At one place he speaks
‘vf the requirement that the subsequent off-the-job injury
be the "direct and natural result” of the primary compensa
ble injury; at'another, he focuses upon whether the later
injury is an "independent intervening cause.” The ap
proach he criticizes is in that of inquiring whether the
compensable injury is a "material contributing cause” of
the worsened condition.

We believe that the compensability of a worsened
condition following an off-the-job injury may be deter
mined equally as well under the rule stated and applied in
Lemo s and Sta di^ as that stated-by Professor Larson
and paraphrased in Christe se . We conclude that if the
claimant establishes that the compensable injury is a "ma
terial contributing cause” of his worsened condition, he has
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thereby necessarily established that the worsened condi
tion is not the result of an "independent, intervening" non
industrial cause. We hold that an employer is r_equired to 
pay worker's compensation benefits for worsening of· a 
worker's condition where the worsening is the result of 
both a compensable on-the-job back injury and a subse
quent off-the-job injury to the same part of the body if the 
worker establishes that the on-the-job injury is a material 
contributing cause of the worsened condition. 

Application. of the Last Injurious Exposure Rule 
The referee and the Board, by adopting the refer

ee's Opinion and Order, found this claim to be governed by 
the theory applied to allocation of responsibility for the 

· payment of compensation, as represented by the decision of 
the Court of Appeals in Smith v. Eds Pancake House, 27 Or 
App 361, 5-56 P2d 158 (1976). The issue in that case was 
stated by· that court to. be: 

"The issue in this appeal is which of ltu0 compensation 
carn·ers must bear the cost of claimant's· workmen's com
pe~satio{1 ~laim." (Emphasis added.) 

27 Or App at 363. The mere statement of the issue demon
strates that the holding of the case is not directly applica
ble to the case at bar. 

In Smith the claimant injured her low back in May, 
1973, while working for-the first employer. In July, 1973, 
she was declared to be medically stationary. She worked fot 

· that employer for about eight months longer and quit for 
'reasons unrelated to her job. About a month after leaving 
the first.job she had an on-the-job fall in the employ of a 
second employer. She again complained of pain in the low 
back. It was found on conflicting evidence that she had low 
back pain prior to the fall at work but that the condition 
was more severe after· the· fall. The Court of Appeals 
accepted the testimony of the treating doctor that the fall 
while in the employ of the second employer was "a ma_terial 
contributing cause" of claimant's worsened condition. On 
that basis the Court of Appeals placed the responsibility for 
payment of compensation on the carrier for the second 
employer. · 
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thereby necessarily established that the worsened condi
tion is not the result of an "independent, intervening” non
industrial cause. We hold that an employer is required to
pay worker’s compensation benefits for worsening of a
worker’s condition where the. worsening is the result of
both a compensable on-the-job back injury and a subse
quent off-the-job injury to the same part of the body if the
worker establishes that the on-the-job injury is a material
contributing cause of the worsened condition.

Application of the Last Injurious Exposure Rule
The referee and the Board, by adopting the refer

ee’s Opinion and Order, found this claim to be governed by
the theory applied to allocation of responsibility for the
payment of compensation, as represented by the decision of
the Court of Appeals in Smith v. Ed's Pa cakeHouse, 27 Or
App 361, 556 P2d 158 (1976). The issue in that case was
stated by that court to .be:

"The issue in this appeal is which of two compen ation
carrier must bear the cost of claimant’s workmen’s com
pensation claim.” (Emphasis added.)

27 Or App at 363. The mere statement of the issue demon
strates that thie holdi g oi the case is not directly applica
ble to the case at bar.

In Smith the claimant injured her low back in May,
1973, while working for the first employer. In July, 1973,
she was declared to be medically stationary. She worked for
that employer for about eight months longer and quit for
reasons unrelated to her job. About a month after leaving
the first.job she had an on-the-job fall in the employ of a
second employer. She again complained of pain in the low
back. It was found on conflicting evidence that she had low
back pain prior to the fall at work but that the condition
was more severe after the fall. The Court of Appeals
accepted the testimony of the treating doctor that the fall
while in the employ of the second employer was "a material
contributing cause” of claimant’s worsened condition. On
that basis the Court of Appeals placed the responsibility for
payment of compensation on the carrier for the second
employer.
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Grable v. ·Weyerhaeuser Company 

_ In doing so, the Court of Appeals applied a rule 
s..ated in Professor Larson's treatise dealing with the gen
e::-al subject of 11RIGHTS BETWEEN INSURERS." It is 
cJear that the author is concerned with successive worker's 

· c:>mpensation insurers, not with a compensation carrier on 
L~e one hand arid an off •the•job insurer on the other hand. 
The blackletter of the text is as follows: 

"When a disability develops gradually, or when it com
es as the result of a succession of accidents, the insurance 
carrier covering the risk at the time of the most _recent 
injury or exposure bearing a causal relation to the dis
ability is usually liable for the entire compensation. Jn 
some jurisdictions apportionment has been worked out by 
judicial decision, or provided for by express statute, when 

_ events within the coverage· periods of successive insurers 
contribute causally to the final disability." 

. . ' . 
-4 Larson's Workmen's Compensation Law 17-70, § 95.00. 
The author, in discussing this allocation of responsibility 
2.mong worker's compensation carriers, goes on to state: 

"The 'last injurious expos~rf rule in successive-injury 
cases places full liability on the carrier covering the risk at 
the time of the most recent injury that bears a causal 
relation to the disability." 

.; Larson's Workmen's Compensation Law 17-71, § 95.12. 
?he policy underlying this rule is to free the worker from 
:..¾e burden ·of assigning or allocating responsibility when it 
:.._; difficult or impossible to determine which injury caused 
t...~e condition giving rise to the claim for benefits. Compare, · 
I.7kley v. · Forest Fiber Products Co., 288 Or 337, 605 P2d 
l.175 (1980) and Holden u. Willamette Industries, 28 Or App 
fl3, 560 P2d 298 (1977), both of which were occupational 
6sease claims, but· discussed the policy considerations. 

Such policy considerations have no bearing upon 
tbe kind of successive injury situation presented in the case 
a1: bar. Contrary to the finding of the referee, the Board 
a:.nd, presumably, the Court of Appeals, not only do we not 
believe the theory of. the last injurious exposure rule to be 
c:ontrolling,12 we find it to be not appropriate. 

12 &e, the emphasized sentence of our quotation from the referee's opinion at 
P ~ (slip opinion p 3). 

Cite ·as 291 Or 387 ( 1981) 

As in Inkley v. Forest Fiber Products Co. and Gett
man v. SAIF, both supra, we are concerned that the fact
finding function of the Worker's Compensation Board may 
have been prejudiced by misinterpretation of the law. In 
those cases, we remanded t"o the Court of Appeals to re• 
mand to the Board for the Board to consider the circum
stances in I ight of this opinion. Because of the de novo 
review function of th!;! Court of Appeals, we have decided to 
remand to the Court of Appeals and to allow that court to 
decide whether to remand further. 

Reversed and remanded. 

,/ 
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In doing so, the Court of Appeals applied a rule
'wated in Professor Larson’s treatise dealing with the gen
eral subject of "RIGHTS BETWEEN INSURERS.” It is
cjear that the author is concerned with successive worker’s
compensation insurers, not with a compensation carrier on
the one hand and an off-the-job insurer on the other hand.
The blackletter of the text is as follows:

"When a disability develops gradually, or when it com
es as the result of a succession of accidents, the insurance
carrier covering the risk at the time of the most recent
injury or exposure bearing a causal relation to the dis
ability is usually liable for the entire compensation. Jn
some jurisdictions apportionment has been worked out by-
judicial decision, or provided for by express statute, when
events within the coverage periods of successive insurers
contribute causally to the final disability.”

4 Larson’s Workmen’s Compensation Law 17-70, § 95.00.
The author, in discussing this allocation of responsibility
among worker’s compensation carriers, goes on to state:

"The 'last injurious exposure’ rule in successive-injury
cases places full liability on the carrier covering the risk at
the time of the most recent injury that bears a causal
relation to the disability.”

4 Larson’s Workmen’s Compensation Law 17-71, § 95.12.
The policy underlying this rule is to free the worker from
the burden of assigning or allocating responsibility when it
ts difficult or impossible to determine which injury caused
the condition giving rise to the claim for benefits. Compare,
L kley v. Forest Fiber Products Co., 288 Or 337, 605 P2d
1175 (1980) and Holde v. Willamette I dustries, 28 Or App
£13, 560 P2d 298 (1977), both of which were occupational
disease claims, but discussed the policy considerations.

Such policy considerations have no bearing upon
kind of successive injury situation presented in the case

2^ bar. Contrary to the finding of the referee, the Board
presumably, the Court of Appeals, not only do we not

believe the theory of the last injurious exposure rule to be
c:ontrolling,^^ we find it to be not appropriate.

** See, the emphasized sentence of our quotation from the referee's opinion al
_ _ _ _ _ (slip opinion p 3).
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As in l kley v. Forest Fiber Products Co. and Gett-

ma v. SAIF, both supra, we are concerned that the fact
finding function of the Worker’s Compensation Board may
have been prejudiced by misinterpretation of the law. In
those cases, we remanded to the Court of Appeals to re
mand to the Board for the Board to consider the circum
stances in light of this opinion. Because of the de novo
review function of the Court of Appeals, we have decided to
remand to the Court of Appeals and to allow that court to
decide whether to remand further.

Reversed and remanded.
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August 3, 1981 

IN THE COURT OF APPEALS OF THE 
STATE OF OREGON , 

In the Matter of the Compensation of 
Jess A. Giger, Claimant. 

NEAL'S TRUCK STOP, 
Petitioner, 

u. 
GIGER, 

Respondent. 
(WCB No. 78-9716, CA 19649) 

No. 425 

Judicial Review from Workers' Compensation Board. 

Argued and submitted June 24, 1981. 

Margaret H. Leek LP-iberan, Portland, argued the cause 
for petitioner. With her on the brief was Lang, Klein, Wolf, 
Smith, Griffith &' Hallmark, Portland. 

Steven Yates, Eugene, argued the cause for respondent. 
On the brief w~re Evohl F. Malagon, and Malagon, Velure 
& Yates, · Eugene. . 

Before Gillette, Presiding Judge, and Roberts and 
Young, Judges. · 

ROBERTS, J. 

Affirmed in part; reversed in part and remanded for 
further proceedings. 

-346-

#

402 August 3. 1981 No. 425

IN THE COURT OF APPEALS OF THE
STATE OF OREGON

In the Matter of the Compensation of
Jess A. Giger, Claimant.
NEAL’S TRUCK STOP,

Petitio er,
V.

GIGER,
Respo de t.

(WCB No. 78-9716, CA 19649)

Judicial Review from Workers’ Compensation Board,

Argued and submitted June 24, 1981.

Margaret H. Leek Leiberan, Portland, argued the cause
for petitioner. With her on the brief was Lang, Klein, Wolf,
Smith, Griffith & Hallmark, Portland.

Steven Yates, Eugene, argued the cause for respondent.
On the brief were Evohl F. Malagon, and Malagon, Velure
& Yates, Eugene.
Before Gillette, Presiding Judge, and Roberts and

Young, Judges.
ROBERTS, J.
Affirmed in part; reversed in part and remanded for

further proceedings.
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· Neal's Truck Stop v. Gi/iier 

ROBERTS, J. 

The issues in this workers' compensation case are 
· whether claimant has proved a causal connection between 

his injury and his disability and whether the attorney fee 
awarded by the referee was reasonable. 

Claimant suffered an injury to his right leg in 
August, 1975, when it was struck by a piece·of metal while 
he was performing general labor for petitioner employer. 
Sub~equent to the injury the leg became ul~rated, and 
claimant suffered persistent drainage from the ulcer. He 
was admitted to the hospital for treatment of these condi
,tions a_ few'days following-th~ accident and since that time 
has had numerous operations performed oh the leg to 
correct the persistent opening and closing of the wound. By 
a determination order entered April 5~ 1977, claimant was 
awarded time loss benefits to the date of the accident. 
Claimant has not worked since his initial hospitalization. 
He i~ 67 years . old. Prior · to the accident he had been 
steadily employed as a ·mechanic, truck driver and mill
worker. 

I 

By letter of October 27, 1978, petitioner's insurer 
denied claimant payment for further. medical benefits. A 
hearing ·was held August 23, 1979; the ref ~ree found "the 
need for further ·medical care an~ treatment is certainly 
obvious [from photograpp.s of claimant's leg.]" The referee's 
opinion sta~d: · . 

"* • • [C)laimant's pre,existing osteomyelitis was ag~ 
gravated pathologically both in tissue and in function by 
the industrial injury of August 19, 1975 ***.The aggrava
tion has occurred since the last arrangement of compensa
tion on April 5, .1977. Carrie_r's denial was incorrect." 

The referee ordered the claim· reopened and payment of all 
medicals and time loss benefits retroactive to the date of 
the de~rmination order. Claimant was awarded a $2,250 
attorney fee in addition to the compensation. The Workers' 
Compensation Board (Board) affirmed the referee on the 
merits. The Boa.rd left the attorney fee award intact. It 
said: ·_ . '. . . 

· "It is the Board's policy to handle atto~ey fee issues 
under the provisiorui of ORS 656.388(2). Therefore, it will 
not make a determination of the reasonableness of the fee 

-347-

✓ 

404 Neal’s Truck Stop v. Giger

ROBERTS, J.
The issues in this workers’ compensation case are

whether claimant has proved a causal connection between
his injury and his disability and whether the attorney fee
awarded by the referee was reasonable.

Claimant suffered an injury to his right leg in
August, 1975, when it was struck by a piece of metal while
he was performing general labor for petitioner employer.
Subsequent to the injury the leg became ulcerated, and
claimant suffered pereistent drainage from the ulcer. He
was admitted to the hospital for treatment of these condi
tions a few'days following the accident and since that time
has had numerous operations performed oh the leg to
correct the persistent opening and closing of the wound. By
a determination order entered April 5, 1977, claimant was
awarded time loss benefits to the date of the accident.
Claimant has not worked since his initial hospitalization.
He is 67 years old. Prior to the accident he had been
steadily employed as a mechanic, truck driver and mill-
worker.

f
By letter of October 27, 1978, petitioner’s insurer

denied claimant payment for further medical benefits. A
hearing was held August 23, 1979; the referee found "the
need for further medical care and treatment is certainly
obvious [from photographs of claimant’s leg.]” The referee’s
opinion stated:

• * [CJlaimant’s pre-existing osteomyelitis was ag
gravated pathologically both in tissue and in function by
the industrial injury of August 19,1975 * * *. The aggrava
tion has occurr^ since the last arrangement of compensa
tion on April 5, 1977. Carrier’s denial was incorrect.”

The referee ordered the claim reopened and payment of all
medicals and time loss benefits retroactive to the date of
the determination order. Claimant was awarded a $2,250
attorney fee in addition to the compensation. The Workers’
Compensation Board (Board) affirmed the referee on the
merits. The Board left the attorney fee award intact. It
said:

"It is the Board’s policy to handle attorney fee issues
under the provisions of ORS 656.388(2). Therefore, it will
not make a determination of the reasonableness of the fee
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in this case, but wiil ieave it for the employer to prr,ceed as 
it wishes.'' 

The employer appeals. Our revim•:• is de nouo. ORS 
656.298(6). 

On our review of the record. we f1gr1)e with thf' 
referee· and the Board that claim.:..at h~.s pron,d by :1 pre
ponderance of the medical ·evidence tha, thm e is n causal 
connection between his injury and the rt:sultant disability. 
Mandell v. SAIF, 41 Or App 253, 597 P2d 1281 {1979). 
There were reports from three 01thupedic surgeons regard
ing claimant's condition: Dr. Balme, the Klamath Falls 
physician who treated claimant for and following the Au
gust ·29, 1975 injury; Dr. Parker, of Oroville, California, 
who treated claimant beginning eight months after the , 
injury in 1976 and 1977, .when claimant retumi.•d to Cali
fornia to look for work, and who had pr<.~viously treated 
claimant in 1966 for a· similar condition; and Dr. Oberlin, 
also of California, who app~rently saw claimant orily once, 
in June, 1977. Dr. Oberlin was the only one of the three to 
find the claimant's leg ulcer to be related to ari earlier 1937 
injury and not the injury sustained in 1975 while working 
for this· employer.! 

In a series of letters to employer's insurer over the 
four-year period from September, 1975, to September, 
1979, br. Balme repeatedly stated that the 1975 injury had 
caused .. acute exacerbation., of the chronic osteomyclitis in 
claimant's ~ght leg. He noted that for approximately ten 
years preceding the 1975 injury claimant had suffered no 
drainage problems with the leg.2 His last Jetter stated 
unequivocally that the injury at issue caused "an nggrava-

. tion of a pre-existing condition." Dr. Parker,' who perform
ed several operations on claimant's leg during 1976, stated 
in a letter to the insurer following these operations that the 
1975 Oregon injury caused a "flare-up" cf claimant's chron
ic osteomyelitis and that there.was, therefore, in.his mind, 
~ medical causal relati~nship between the two. Thus, two of 

. . 

1 In 1937, clairi11mt wns involvr:,I in an auton'mhili· acl"irlt•nt i11 wi11d1 hP 
suffored n fracture of the right tibia. Ail th(~ dO('l,JN who cxamino-d claimant 
agreed he suffered from chronic ostl.-omyelitis as a result of this injury. 

2The lruit open ulceration of the l,•g occun·,,d, claunant r.11id. in 1966, wh .. n he 
struck the leg with a hoist whilo.! employed at a service stuti<m. 
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in this case, but will leave it for the employer to proceed as
it wishes.”

The employer appeals. Our review is d  ovo. ORS
656.298(6).

On our review of the record, wo iigro'e with the
referee and the Board that claimant has pro'. cd by a pre
ponderance of the medical evidence thnr the; o is a causal
connection between his injury and the resultant disability.
Ma dell v. SAIF, 41 Or App 253, 597 P2d 1281 (1979).
There were reports from three oithopedic surgeons regard
ing claimant’s condition: Dr. Balme, the Klamath Falls
physician who treated claimant for and following the Au
gust 29, 1975 injury; Dr. Parker, of Oroville, California,
who treated claimant beginning eight months after the
injury in 1976 and 1977, when claimant returned to Cali
fornia to look for work, and who had previously treated
claimant in 1966 for a similar condition; and Dr. Oberlin,
also of California, who apparently saw claimant only once,
in June, 1977. Dr. Oberlin was the only one of the three to
find the claimant’s leg ulcer to be related to an earlier 1937
injury and not the injury sustained! in 1975 while working
for this employer.’

In a series of letters to employer’s insurer over the
four-year period from September, 1976, to September,
1979, Dr. Balme repeatedly stated that the 1975 injury had
caused "acute exacerbation” of the chronic osteomyelitis in
claimant’s right leg. He noted that for approximately ten
years preceding the 1975 injury claimant had suffered no
drainage problems with the leg.'^ His last letter stated
unequivocally that the injury at issue caused "an aggrava
tion of a pre-existing condition.” Dr. Parker, who perform
ed several operations on claimant’s leg during 1976, stated
in a letter to the insurer following these operations that the
1975 Oregon injury caused a "flare-up” cf claimant’s chron
ic osteomyelitis and that there was, therefore, in.his mind,
a medical causal relationship between the two. Thus, two of

In 1937. claimant was involv<;vl in an aiitomoliili acciili.'i>( in whirli he
suffored a fracture of the right tibia. Ail the Hix-iors who examim-d claimant
agreed he suffered from chronic osteomyelitis as a result of this ii^jury

^The last op>en ulceration of the log txcun-cd. claimant said, in 1966. when he
struck the leg with a hoist while empinyod at a service station.
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. ·406 Neal's Truck Stop v. Giger 

the three doctors agreed that claimant's continuing prob
lems with his leg, extending into 1977. and 1978, were 
related to the 1975 industrial accident. The only doctor who 
disagreed had only examined claimant once, simply did not 
believe claimant's version of his medical history and was of 
the opinion that he was malingering. ·claimant's proof 
clearly met ~he Mandell test. 

As to the attorney fee issue, the question of the 
Board's refusal to consider the reasonableness of the award 
has been settled by SAIF u. Anlauf. 52 Or. App 115, 627 P2d 
1269 (1981). As ·noted there, the governing statute is not 
ORS 656.388(2)3, but ORS 656.295, providing for Board 
review of referee orders. We said in Anlauf: 

"[W]hile ORS 656.388(2) might arguably make circuit 
court review the exclusive method in a case where an 
attorney fee is ordered to be paid out of compensation, no 
such requirement exists in a case where the fee is ordered 
to be paid by SAIF iri addition t.o compensation under ORS 
656.386(1)." 52 Or App at 119. 

Petitioner was here ordered to pay the fee in addition to 
compensation. Circuit court review is not mandatory. SAIF 
had the rig~t to request Board review of the referee's order, 
and the Board erred in refusing to consider the. question of 
the reasonableness of the fee. ~rdingly, the case is ' 
remandeq for further proceedings on the attorney fee issue. 

Affirmed in part; reversed in pari and rema~ded 
for further proceedings. · 

3 ORS 656.388<i> provides: 

'1f an attoritey and ihe referee or board cannot agree upon the amount of 
the fee, each forthwith shall submit a· written statement or the services 
rendered to the presiding judge of the circuit court in the oounty in ~hich the 
claimant resides. The judge shall, in a summary manner, wi~out the pay
ment of fiJing, trial nr' court fees, determine the amount of such fee. Tiiis 
controvel"!I)' ~ll be given precedence over other p~ngs." 
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the three doctors agreed that claimant’s continuing prob
lems with his leg, extending into 1977 and 1978, were
related to the 1975 industrial accident. The only doctor who
disagreed had only examined claimant once, simply did not
believe claimant’s version of his medical history and was of
the opinion that he was malingering. Claimant’s proof
clearly met the Ma dell test.

As to the attorney fee issue, the question of the
Board’s refusal to consider the reasonableness of the award
has been settled by SAIFv. A lauf 52 Or App 115,627 P2d
1269 (1981). As noted there, the governing statute is not
ORS 656.388(2)^, but ORS 656.295, providing for Board
review of referee orders. We said in A lauf:

"[WJhile ORS 656.388(2) might arguably make circuit
court review the exclusive method in a case where an
attorney fee is ordered to be paid out of compensation, no
such requirement exists in a case where the fee is ordered
to be paid by SAIF in addition to compensation under ORS
656.386(1).” 62 Or App at 119.

Petitioner was here ordered to pay the fee in addition to
compensation. Circuit court review is notmandatory. SAIF
had the right to request Board review of the referee’s order,
and the Board erred in refusing to consider the question of
the reasonableness of the fee. Accordingly, the case is
remanded for further proceedings on the attorney fee issue.

Affirmed in part; reversed in part and remanded
for further proceedings.

®OR 656.388(2) provides:

"If an attorney and the referee or board cannot agree upon the amount of
the fee. each forthwith shall submit a written statement of the services
rendered to the presiding judge of the circuit court in the county in which the
claimant resides. The judge shall, in a summary manner, wi^out the pay
ment of filing, trial or court fees, determine the amount of such fee. Tljjs
controversy shall be given precedence over other proceedings.
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August 24, 1981 No. 452 

IN THE COURT OF APPEALS OF THE 
STATE OF OREGON 

In the Matter of the Compensation of 
Anthony Landriscina, Claimant. 

LANDRISCINA, 
Petitioner, 

v. 
RA YGO-W AGNER, et al, 

Respondents. . 

(No. 79-1775, CA 19195) 

Judicial Review from Workers' Compensation Board. 

Argued and submitted April 15, 1981. 

Robert K. Udziela, Portland, argued the cause for peti
ti-oner. With him on the brief was Pozzi, Wilson, Atchison, 
Kahn & 0 Leary, Portland. ' 

Margaret H. Leek Leiberan, Portland, argued the cause 
for respondents. With her on the brief was Lang, Klein; 
~Volf, Smith, Griffith & Hallmark, Portland. . 

I 

Before Richardson, Presiding Judge, and Thornton and 
Van Hoomissen, Judge. . I 

RICHARDSON, P.J. 

Reversed and remanded. 
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IN THE COURT OF APPEALS OF THE
STATE OF OREGON

In the Matter of the Compensation of
Anthony Landriscina, Claimant.

LANDRISCINA,
Petitio er,

V.
RAYGO-WAGNER, et al.

Respo de ts.
CNo. 79-1775, CA 19195)

Judicial Review from Workers’ Compensation Board.

Argued and submitted April 15, 1981.

Robert K. Udziela, Portland, argued the cause for peti
tioner. With him on the brief was Pozzi, Wilson, Atchison,
Kahn & O Leary, Portland.
Margaret H. Leek Leiberan, Portland, argued the cause

for respondents. With her on the brief was Lang, Klein;
Wolf, Smith, Griffith & Hallmark, Portland.

Before Richardson, Presiding Judge, and Thornton and
Van Hoomissen, Judge.

RICHARDSON, P.J.

Reversed and remanded.
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Landriscina v. Raygo-Wagner 

RICHARDSON, P.J. 

Claimant appeals an order of the Workers' Com
pensation Board determining that he had waived his right 
';.,().contest a determination order by accepting a lump sum 
payment of the award. ORS 656.304. Claimant also con• 
tends that if he has riot waived his right to contest the 
award, he is entit]ed to permanent total disability benefits. 
The referee determined there was no waiver and that 
claimant was perm~nentiy and totally disabled. The Board 
reversed the referee's order regarding waiver and did not 
discuss the merits of claimant's disability claim. We re• 
verse and rerna~d. , .. 

Claimant is presently 60 years old: He was.born on 
the Isle of Rhodes ·and liv'ed in Italy until 1962, when he 
immigrated to the United States. He had some formal 
educatio:n beyond the high school level in Italy, but the 
extent of that education is difficult to discern. He apparent
ly speaks English quite well and has an elementary ability 
to read and write English. 

Claimant sustained: a compensable injury to his 
back on April 17, 1975, while employed by Raygo-Wagner, 
which was insured by United Pacific Insurance Company 
(United Pacific). He received medical treatment, including 
surgery, and ultimately a determination order was issued 
on November 3, 1978, awarding him 35 percent un
scheduled disability. Immediately after reeeiving the deter
mination order, claimant called William Slater, a disability 
determination specialist for tl:ie Evaluation Division of the 

· Workers' Compensation Department. Claimant told SJater 
he disagreed with the award and that current medical 
reports showed he was permanently· disabled. Slater in
formed claimant that he did not have the current medical 
reports and that if claimant sent in the reports his claim 
would be reevaluated. Claimant's doctors submitted sever
al additional medical re.ports to the Evaluation.Division, 
and the Division began· the process of reconsideration. 

United Pacific, upon receiving the determination 
order, m·ailed the first monthly check for the award. to 
claimant early in November, 1978. Claimant called the 
claims manager for United Pacific on November 13~ 1978, 
and indicated that he disagreed with the award and did not 
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RICHARDSON, P.J.
Claimant appeals an order of the Workers’ Com

pensation Board determining that he had waived his right
'vO .contest a determination order by accepting a lump sum
payment of the award. ORS 656.304. Claimant also con
tends that if he has not waived his right to contest the
award, he is entitled to permanent total disability benefits.
The referee determined there was no waiver and that
claimant was permanently and totally disabled. The Board
reversed the referee’s order regarding waiver and did not
discuss the merits of claimant’s disability claim. We re
verse and remand. ,

Claimant is presently 60 years old. He was born on
the Isle of Rhodes and lived in Italy until 1962, when he
immigrated to the United States. He had some formail
education beyond the high school level in Italy, but the
extent pf that education is difficult to discern. He apparent
ly speaks English quite well and has an elementary ability
to read and write English. ,

Claimant sustained'a compensa'ble injury to his
back on April 17, 1975, while employed by Raygo-Wagner,
which was insured by United Pacific Insurance Company
(United Pacific). He received medical treatment, including
surgery, and ultimately a determination order was issued
on November 3, 1978, awarding him 35 percent un
scheduled disability. Immediately after receiving the deter
mination order, claimant calledWilliam Slater, a disability
determination specialist for the Evaluation Division of the
Workers’ Compensation Department. Claimant told Slater
he disagreed with the award and that current medical
reports showed he was permanently disabled. Slater in
formed claimant that he did not have the current medical
reports and that if claimant sent in the reports his claim
would be reevaluated. Claimant’s doctors submitted sever
al additional medical reports to the Evaluation Division,
and the Division began the process of reconsideration.

United Pacific, upon receiving the determination
order, mailed the first monthly check for the award, to
claimant early in November, 1978. Claimant called the
claims manager for United Pacific on November 13, 1978,
and indicated that he disagreed with the award and did not
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as 53 Or App 55§ (1981) -----------------561 

want to accept the monthly checks. The claims manager. 
informed him that by accepting and cashing the monthly 
checks he did not waive his right to contest the award. 1 

There was no discussion regardirig a lump sum payment. 

On November 21, 1978, claimant called Unit~d 
Pacific and requested fonns in order to obtain a lump sum 
payment of his award. There was no discussion regarding 
the -effect of accepting a lump sum payment. Claimant 
completed the forms with the assistance of his ex-wife and 
returned them to United Pacific on November 27, 1978. 
The application form contained the following statement in 
the same size type as the balance of the fom1: 

"I further understand that I will have waived my right 
to a hearing on this award by applying for and accepting 
an advance lun1p sum payment. * * *."i 

United ·Pacific submitted the forms to the Compliance 
Division of the Workers' Compensation Department for 
approval pursuant to ORS 656.230. 

. . 
Je'an Howard, Claims Examiner for the Com

pliance Division, received· claimant's application for lump 
sum payment and found it inadequate. On December 1. 
1978, she wrote to claimant requesting additional informa
tion regarding the reasons for the request. Claimant re
sponded in· a letter of December 7, 1978, that he wanted the 
money to pay off his mortgage. 

Howard had gone on vacation prior to the time 
claimant's response was received in the Compliance Divi
sion. Her supervisor, Wanda Meithof, reviewed the file and 
approved the application: Meithof testified that she as
sumed Howard had completed investigation of the applica
tion and that she was not a~are 'at the time that the 

11\o:o other individuals, including a member of then \:.'.ongn.'ssman Duncan·s 
staff, called Uniti:d Pacific on claimant's behalf and ,,;,.l,rl' given the same infornm-
tion. 

2 This warning was required by Department n,1,,'lllation, Tht• regulation wa~ 
suh~qut•ntly am(•ndpd lo rPquir-e I lw fnl lowin~ lanp1ar.:•· tu he promi1w11t ly 
di~played in t><Jld fan• Lyj.c:. 

"I UNDEHSTAND THAT BY ,\!'PLYING FOH AND ACCf,;f•rJN(: ,\ 
LCMP SUM ·PAYMENT OF MY PERMA..'JEl'-.7' l'AHTIAL Dl~ADIU'l'Y 
AWARD, I WAIVE THE RIG!IT TO APT'EAL THE ADEQU1\CY CW THE 
AWARD." OAR 436•54-250. . 
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want to accept the monthly checks. The claims manager
informed him that by accepting and cashing the monthly
checks he did not waive his right to contest the award.'
There was no discussion regarding a lump sum payment.

On November 21, 1978, claimant called United
Pacific and requested forms in ordei' to obtain a lump sum
payment of his award. There was no discussion regarding
the effect of accepting a lump sum payment. Claimant
completed the forms with the assistance of his ex-wife and
returned them to United Pacific on November 27, 1978.
The application form contained the following statement in
the same size type as the balance of the form:

"I further understand that I will have waived my right
to a hearing on this award by applying for and accepting
an advance lump sum payment. * *

United Pacific submitted the forms to the Compliance
Division of the Workers’ Compensation Department for
approval pursuant to ORS 656.230.

Jean Howard, Claims Examiner for the Com
pliance Division, received claimant’s application for lump
sum payment and found it inadequate. On Decerhber 1.
1978, she wrote to claimant requesting additional informa
tion regarding the reasons for the request. Claimant re
sponded in a letter of December 7,1978, thathe wanted the
money to pay off his mortgage.

Howard had gone on vacation prior to the time
claimant’s response was received in the Compliance Divi
sion. Her supervisor, Wanda Meithof, reviewed the file and
approved the application! Meithof testified that she as
sumed Howard had completed investigation of the applica
tion and that she was not aware ‘ at the time that the

• Tv. o other individuals, including a member of then Congressman Duncan s
staff, called United Pacific on claimant s behalf and were given the same informa
tion.

^This warning was required by Department rettuiation; The regulation was
subsequently amen<le<l (o retiuire the following lanj.n»age to be prominently
disj)laycd in fxild face ty|)o:

'I UNDKll 'PAND THAT RY APPLYING P'OR AND ACCKITIN’t 1 A
LUMP  UM PAYMKNT OF MY PERMANKNT PARTIAL DI ABILITY
AWARD, I WAIVE THE RIGHT TO APPEAL THE ADEQUACY OF THE
AW'.ARD." OAR 436- 4-250,
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562 Landriscina v. Raygo-Wagner. 

Evaluation Division was in the process of reconsidering the 
initial deterni.ination. She stated that if sh.e had had that 
information, she would not have approve~ the lump s4-m 
payment because it would have been contrary to Depart
ment regulatjons. The approved request was transmitted to 
Hnited Pacific on December 19, 1978, and. a check for the 
total amount of the award was sent to claimant the next 
day. He, deposited ~he check in his .bank account. 

Shortly after depositing the· check, claimant be
came aware that acceptance of the lump sum award asser
tedly prev~nted pim from · contesting the determination 
orde;r. c;>n December 26, 1978, he called the claims managl:!r 
for United Pacifi~ and .told him• he had been deceh-ed by 
United Pacific regarding his right to dispute the award and 
would return the 1 ump sum payment. The follow1ng day he 
went to the United Pacific claims office and gave the claims 
manager his personal check for the amount of the lump 
sum payment. That check ·was returned to claimant the 
next day. · 

On January 10, -1979, claimant was informed by 
the Evaluation Division that because he had accepted the 
lump s;um payment, the original award could no longer be 
reevaluated. He requested a hearing and again tendered 
the amo_unt of the lump sum award. . · 

Th~ issue· in ~his case is the appli~ation of ORS 
656.304 ~ the· facts of the case. That statute provides: 

"A claimant may accept and cash any·check given in 
payment of any award or compensation without affecting 
his right to a hearing, except that the right of hearing on 
any award shall be waived by acceptance of a lump sum 
award by a claimant where such lump sum award was 
granted on his own appli_cation under ORS 656.230. * * *" · . 

ORS 656.230 states: .. 
"(1) Where ·'a worker has been awarded compensation 

for permanent partial disability, and the award has be
come final'. by operation of law or waiver of the right to 
appeal. its adequacy, the director may, in the director's 
. discretion, upon the worker's' application order all or any . 
part of the remaining unpaid award to be paid to him in a 

• lump sum. Any remaining balance sh~ll be paid pursuant 
to ORS 656.216. ' · 

"* * * * * " 
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Evaluation Division was in the process of reconsidering the
initial determination. She stated that if she had had that
information, she would not have approved the lump sum
payment because it would have been contrary to Depart
ment regulations. The approved request was transniitted to
United Pacific on December 19, 1978, and a check for the
total amount of the award was sent to claimant the next
day. He deposited the check in his .bank account.

Shortly after depositing the check, claimant be
came aware that acceptance of the lump sum award asser-
tedly prevented him from contesting the determination
order. On December 26,1978, he called the claims manager
for United Pacific and -told him he had been deceived by
United Pacific regarding his right to dispute the award and
would return the lump sum payment. The following day he
went to the United Pacific claims office and gave the claims
manager his personal check for the amount of the lump
sum payment. That check was returned to claimant the
next day.

On January 10, 1979, claimant was informed by
the Evaluation Division that because he had accepted the
lump sum payment, the original award could no longer be
reevaluated. He requested a hearing and again tendered
the amount of the lump sum award.

The issue in this case is the application of ORS
656.304 to the facts of the case. That statute provides:

"A claimant may accept and cash any check given in
payment of any award or compensation without affecting
his right to a hearing, except that the right of hearing on
any award shall be waived by acceptance of a lump sum
award by a claimant where such lump sum award was
granted on his ov/n application under ORS 656.230. * * *”

ORS 656.230 states:.
"(1) Where a worker has been awarded compensation

for pemianent partial disability, and the award has be
come final by operation of law or waiver of the right to
appeal its adequacy, the director may, in the director’s
discretion, upon the worker’s’application order all or any
part of the remaining unpaid award to be paid to him in a
.lump sum. Any remaining balance shall be paid pursuant
to ORS 656.216.

j|e * * * ”
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The Director of the Workers' Compensation 
Department is given discretion to approve or disapprove an 
application for lump sum payment of an award.Jn carrying 
out this function, the Department has promulgated rules 
setting forth guidelines and criteria regarding the exercise 
of discretion. OAR 436-53-005, which was in effe~t at the 
time claimant submitted his application, provided: 

"(1) A worker who has been awarded permanent par
tial disability compensation may apply to the Compliance 
Division for an order directing the paying agency to pay all 
or part of his remaining unpaid award to him in a 'lump 
sum, if the worker was injured after October 4, 1973: The 
applicant shall state the part of the award that he wishes 

. to be paid in a lump sum and the reasons for his request. 
The Compliance Division shall not process or approve an 
application, in those cases where the award is not final by 
operation of law, unless _it -receives from the claimant a 
statement clearly indicating he understands that he 
waives his right to appeal the adequacy of his award by 
accepting the lump sum payment of all or part of the 
award. 

"(2) The Compliance Di,,.ision shall make an investi
gation of the circumstances of the worker and the reasons 
given for the application. If adequate reasons exist for the 
request, the Division shall approve an application when it 
appears to the Division in a particular case that a payment 
of all or part of the ~ward in a lump sum: 

"(a) Is an appropriate means of carrying out the gen
eral purpose of the Workmen's Compensation Law to foster 
the ability of the injured worker to adjust to his new status 
as a permanently partially disabled worker; or 

"(b) Would not jeopardize the future care and support 
of the worker and his dependents or be likely to cast their 
future care and support on the citizens of this state:•!! 

Waiver, as that term is used in ORS 656.304, is not 
defined other than that a lump. sum payment given pur � 

suant to ORS 656.230, and accepted by the worker, consti � 

tutes a waiver of a right to a hearing on the amount of the 
award. Waiver·has been traditionally defined as an inten
tional_ reli~quishment of a known right. We conclude that 

' . ~ 

~ This regulation was amended on January 11, 1980. Because the amendment 
occurred subsequent to the approval of claimant"s applicntion, W<) apply the 
regulation in effect at the time the application was Jlru<."Cssed. The una.endment did 

· nut chunge the substance of the previous reb'l.ilation quo!c·d above. 
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The Director of the Workers’ Compensation
Department is given discretion to approve or disapprove an
application for lump sum payment of an award. In carrying
out this function, the Department has promulgated rules
setting forth guidelines and criteria.regarding the exercise
of discretion. OAR 436-53-005, which was in effect at the
time claimant submitted his application, provided:

"(1) A worker who has been awarded permanent par
tial disability compensation may apply to the Compliance
Division for an order directing the paying agency to pay all
or part of his remaining unpaid award to him in a lump
sum, if the worker was injured after October 4, 1973. The
applicant shall state the part of the award that he wishes

. to be paid in a lump sum and the reasons for his request.
The Compliance Division shall not process or approve an
application, in those cases where the award is not final by
operation of law, unless it receives from the claimant a
statement clearly indicating he understands that he
waives his right to appeal the adequacy of his award by
accepting the lump sum payment of all or part of the
award.

'"(2) The Compliance Division shall make an investi
gation of the circumstances of the worker and the reasons
given for the application. If adequate reasons exist for the
request, the Division shall approve an application when it
appears to the Division in a particular case that a payment

. of all or part of the award in a lump sum:
"(a) Is an appropriate means of carrying out the gen

eral purpose of the Workmen’s Compensation Law to foster
the ability of the injured worker to adjust to his new status
as a permanently partially disabled worker; or

"(b) Would not jeopardize the future care and support
of the worker and his dependents or be likely to cast their
future care and support on the citizens of this state."'*

Waiver, as that term is used in ORS 656.304, is not
defined other than that a lump, sum payment given pur
suant to ORS 656.230, and accepted by the worker, consti
tutes a waiver of a right to a hearing on the amount of the
award. Waiver has been traditionally defined as an inten
tional relinquishment of a known right. We conclude that

^ This regulation was amended on January H. 1980. Because the amendment
occurred subsequent to the approval of claimant s application, we apply the
regulation in effect at the time the application was processetl. The amendment did
not change the substance of the previous regulation quo(e<l above.
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· ·, Landriscina v. Raygo-Wagner 

the same analysis should apply in the _context of an assert
ed waiver under ORS '656.304. The right to contest the 
amount of compensation for a compensable· injury is, a 
valuable right. The right is valuable, not only to the work
er, b~1·t also to the publ~c which may be required to'support a 
worker and his dependents if proper compensation is not 
provided. Compensation for industrial injury is detennined 
pursuant to a comprehensive statutory scheme that seeks 
to spread the results of industrial injury over a broad base. 
Compensadon is :not simply determined in a private adver
sary process between the worker and the employ~r. In 
keeping with the public policy fostered by the Workers· 
Com~nsation Act, the rights of a worker and the public to 
adequate compensation for injury once compensability is 
detm,nined _ought to be jealously guarded. When· a timely 
application to set aside a lump sum payment and ·.the 
attendant waiver of hearing•is made,' a factual issue arises 
as to ·whether the worker intentionally and knowingly 
waived the right ·to contest the award. · 

The employer and its carrier argue that claimant 
w~s fully informed of the consequences of accepting a lump 
sum payment by the warning paragraph on the application 
form. The written warning is one factor to be considered in 
determining if claimant intentionally relinquished his 
right to contest the amount of compensation awarded. 
There are other factors present in this case that militate 
against a finding.that there was a knowing waiver.· 

After receiving the determination order, claimant 
immediately informed the Evaluation Division and United 
Pacific that he disagreed with the award and considered 
himself permanently and totally disabled.· He requested 
reconsideration of the award ·and· submitted additional 
medical evidence to support his request. QRS 656.268(4). 
The Evaluation Division commenced reevaluation of the 
award. Claimant consistently° and st~adfastly maintained 
that he wished to ·contest the amount of compensation 
awarded and submitted additional medical reports even 
after he had applied for a lump sum payment. This dearly 
indicates he did not consider that receipt of the lump sum 
payment· would prev~nt the reconsideration he had request.: 
ed. . 
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the same analysis should apply in the context of an assert
ed waiver under ORS 656.304. The right to contest the
amount of compensation for a compensable-injui*y is_a
valuable right. The right is valuable, not only to the work
er, but also to the public which may be required to'support a
worker and his dependents if proper compensation is not
provided. Compensation for industrial injuiy is determined
pursuant to a comprehensive statutory scheme that seeks
to spread the results of industrial injury over a broad base.
Compensation is not simply determined in a private adver
sary process between the worker and the emploj'er. In
keeping with the public policy fostered by the Workers'
Comp>ensation Act, the rights of a worker and the public to
adequate compensation for injury once compensability is
deteiTnined ought to be jealously guarded. When' a timely
application to set aside a lump sum payment and the
attendant waiver of hearing is made, a factual issue arises
as to whether the worker intentionally and knowingly
waived the right to contest the award. '

The employer and its carrier argue that claimant
was fully informed of the consequences of accepting a lump
sum payment by the warning paragraph on the application
form. The written warning is one factor to be considered in
determining if claimant intentionally relinquished his
right to contest the amount of compensation awarded.
There are other factors present in this case that militate
against a finding.that there was a knowing waiver.

After receiving the determination order, claimant
immediately informed the Evaluation Division and United
Pacific that he disagreed with the award and considered
himself permanently and totally disabled. He requested
reconsideration of the award and submitted additional
medical evidence to support his request. ORS 656.268(4).
The Evaluation Division commenced reevaluation of the
award. Claimant consistently and steadfastly maintained
that he wished to contest the amount of compensation
awarded and submitted additional medical reports even
after he had applied for a lump sum payment. This dearly
indicates he did not consider that receipt of the lump sum
payment would prevent the reconsideration he had request
ed.
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\Vhen claimant received thJ first rnonthly pa_,·ment 
of the award, he and two other individuals called United 
Pacific to express concern that the award was inadequate· 
and. that cashing the checks would deny him thl~ ,-ight tu 
contest the a;_.,,ard. The callers were correctly informed that 
cashing the monthly checks would not waive that right. It is 
doubtful claimant made the distinction between rnonthl:-' 
payments and a lump sum payment in terms of a waiver of 
his right to a hearing. Despite the written warning on ihe 
application, we find that claimant did not knowingly and 
intentionally ,vaive his right to a heari1w on t_he extent of 
hi~ disability. 

There is an additior.al b;.sis for setting aside the 
lump sum payment and attendant wai\"s:r. As noted, ORS 
656.230 and the implementing rule require the Depart
ment to investigate an application for lump sum payr;nent 
and determine if apprm;al will carry out the purposes of thP 
Workers'. Compensation Act and will not jeopardize the 
future support of the worker and his dependents. It is clear 
that the Compliance Division carried out an incomplete 
investigation. At the time the application was approved, 
the Compliance Division was unaware that the Evaluation 
Division was in the process 9f reconsidering the award 
under ORS 656.268(4). The application was approved unch:r 
a mistaken belief. that the determination award p1·ocess 
was completed. The su~rvisor of the Compliance Division 
testified that, had, this fact bt;en known, the lump sum 
payment would not have been approved. There was a rn~ite
rial mistake of fact which led to an erroneous approval of 
the application. We are not authorized to substitute our 
judgment for the discretionary judgment of 'the Director 
pursuant to ORS 656.304. However, in reviewing the order 
of the Board, we can determine· if the Director's discretion 
was exercised pursuant to the statute and regulations. The 
Department has admitted it did not follow its regulations 
in approving the application. In that circumstance, the 

. deci~ion to approve the application, admittedly erroneous, 
should be set aside. 

Because the Board concluded claimant had waived 
1-:iis right to a hearing, it did not discuss the merits of 
claimant's disability claim. We conclude that the I3oarc~ 
should have an oooortunitv in the first instance to review 

566 Landriscina v. Raygo-Wagner 

the portion of the referee's urder finding that claimant is 
entitled to permanent total disability benefits. According
ly, . we reverse the order of the Board and remand for a 
determination py the Board of the extent of claimant's 
disability. 

Reversed and remanded. 
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When claimant received the first monthly payment
of the award, he and two other individuals called United
Pacific to express concern that the award was inadequate
and. that cashing the checks would deny him the right to
contest the award. The callers were correctly informed that
cashing the mo thlyc\\cc\^s would not waive that right. It is
doubtful claimant made the distinction between monthly
payments and a lump sum payment in terms of a waiver of
his right to a hearing. Despite the written warning on the
application, we find that claimant did not knowingly and
intentionally waive his right to a hearing on the extent of
his disability.

There is an additional basis for setting aside the
lump sum payment and attendant waiver. A.s noted, ORS
656.230 and the implementing rule require the Depail-
ment to investigate an application for lump sum payment
and determine if approval will cairy out the purposes of tlu^
Workers. Compensation Act and will not jeopardize the
future support of the worker and his dependents. It is clear
that the Compliance Division carried out an incomplete
investigation. At the time the application was approved,
the Compliance Division was unaware that the Evaluation
Division was in the process of reconsidering the award
under ORS 656.268(4). The application was approved under
a mistaken belief , that the determination award process
was completed. The supervisor of the Compliance Division
testified that, had,this fact been known, the lump sum
payment would not have been approved. There was a mate
rial mistake of fact which led to an erroneous approval of
the application. We are not authorized to substitute our
judgment for the discretionary judgment of the Director
pursuant to ORS 656.304. However, in reviewing the order
of the Board, we can determine if the Director’s discretion
was exercised pursuant to the statute and regulations. The
Department has admitted.it did not follow its regulations
in approving the application. In that circumstance, the
decision to approve the application, admittedly erroneous,
should be set aside.

Because the Board concluded claimant had waived
his right to a hearing, it did not discuss the merits of
claimant’s disability claim. We conclutle that the Board
should have an ooDortunitv in the first instance to review

566 Landriscina v. Raygo-Wagner
the portion of the referee’s order finding that claimant is
entitled to permanent total disability benefits. According
ly, we reverse the order of the Board and remand for a
determination by the Board of the extent of claimant's
disability.

Reversed and remanded.
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. Earl L.· Harris, Claimant . 
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. Res~ndent. 
(WCB !'70. ~0-2710, CA A20206) 
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Argued and submitted ,!une 15, 1981. 

· Michael B. Dye, Salem, argued the cause and filed the 
brief for :~titioner. · 

Katherine H. O'Neil, Portland; argued the cause for 
respondent. On the brief were Eliza~th K. R.eeve, and 
Schwabe, Willi~n. Wyatt, Moore & Roberts, Portland. 

Before Gillette, Presiding Judge, ~nd Ro~rts and 
Young, Judges. 
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Reversed. 
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IN THE COURT OF APPEALS OF THE
STATE OF OREGON

In the Matter of the Compensation
Earl L. Harris, Claimant.

HARRIS,
Petitio er,

V.
FARMERS’ CO-OP CREAMERY,

Respo de t.
(WCB No. 80-2710, CA A20206)

Judicial Review from Workers’ Compensation Board.
Argued and submitted June 15, 1981.

Michael B. Dye» Salem, argued the cause and filed the
brief for petitioner.

Katherine H. O’Neil, Portland, argued the cause for
respondent. On the brief were Elizabeth K. Reeve, and
Schwabe, Williamson, Wyatt, Moore & Roberts, Portland.
Before Gillette, Presiding Judge, and Roberts and

Young, Judges.
ROBERTS, J.

Reversed.
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620 Harris v. Farmers' Co-op Creamery 

ROBERTS, J. 

The issue in this workers' compensation case is 
whether claimanfs heart attack, which occurred while he 
was driving a company car during his employment as a . 

. route supervisor for a milk distribution company, was job
related. The referee found that it was. The Workers' Com
pensation Board (Board) reversed. On de nova review, ORS 
656.298(6), we find that the· preponderance of the evidence 

·supports legal ·and medical causation and w'e reverse. 

The incident at issue occurred on December 28, 
1979, after claimant had driven from McMinnville to Mil
waukie to deliver a 30-pound crate of whipping cream. On 
his return trip, he suffered . pains deep in his chest and 
began to sweat so heavily that water dripped from his hair 
and his clothing was soaked.· He stopped in Sherwood, 
telephoned his office · and asked them to send someone to 
get him. ~en no one showed up, he began to drive again, 
but pulled off the road again near Newberg. He was picked 
up al)d taken to the New:berg Hospital by his immediate 
supervisor. He was diagnosed as having suffered an acute 
myocardial infarction. The treating physician's report 
states that there w·as no previous history of exertional chest 
pain or "definite heart disease."1 Cl4imant was transferred 
to St. Vincent's Hospital in Portland for further care by a 
c~rdiologist, Dr. Sutherland. On his initial-examination of 
claimant, Dr. Sutherland confirmed that he had suffered 
an acute myocardial infarction, with coronary artery dis
ease. Claimant was treated at St. Vincent's for eleven days 
and discharged. Subsequently, he suffered a recurrence of 
symptoms· and was hospitalized in McMinnville for nine 

-d~ys. He was readmitted to St. Vincent's on February 11, 
1980, for angiography. At that time,· Dr. Sutherland diag
nosed coronary artery disease with a ·recent myocardial 
infarction. A coronary bypa~ oper~tion was perf onned. 
The final diagnosis by Dr. Sutherland was coronary artery 
disease, with recent myocardial infarction, angina pectoris 
and congestive heart failure. In a · letter to · employer's 

1 Claimant testified at the hearing that he had suffered chest paina approxi
marely a year before this incident, and had been given an electrocardiogram and 
was found not be suffering frori: heart problems, but from "nerves." 
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ROBERTS, J.
The issue in this workers’ compensation case is

whether claimant’s heart attack, which occurred while he
was driving a company car during his employment as a.
route supervisor for a milk distribution company, was job-
related. The referee found that it was. The Workers’ Com
pensation Board (Board) reversed. On de /zwo review, ORS
656.298(6), we find that the preponderance of the evidence
suppo2i:s legaTand medical causation and we reverse.

The incident at issue occurred on December 28,
1979, after claimant had driven from McMinnville to Mil-
waukie to deliver a 30-pound crate of whipping cream. On
his return trip, he suffered pains deep in his chest and
began to sweat so heavily that water dripped from his hair
and his clothing was soaked. He stopped in Sherwood,
telephoned his office and asked them to send someone to
get him. When no one showed up, he began to drive again,
but pulled off the road again near Newberg. He was picked
up and taken to the Newberg Hospital by his immediate
supervisor. He was diagnosed as having suffered an acute
myocardial infarction. The treating physician’s report
states that there was no previous history of exertional chest
pain or "definite heart disease.”^ Claimant was transferred
to St. Vincent’s Hospital in Portland for further care by a
cardiologist. Dr. Sutherland. On his initial examination of
claimant, Dr. Sutherland confirmed that he had suffered
an acute myocardial infarction, with coronary artery dis
ease. Claimant was treated at St. Vincent’s for eleven days
and discharged. Subsequently, he suffered a recurrence of
symptoms and was hospitalized in McMinnville for nine
days. He was readmitted to St. Vincent’s on February 11,
1980, for angiography. At that time, Dr. Sutherland diag
nosed coronary artery disease with a recent myocardial
infarction. A coronary bypass operation was performed.
The final diagnosis by Dr. Sutherland was coronary artery
disease, with recent myocardial infarction, angina pectoris
and congestive heart failure. In a letter to employer’s

Claimant testified at the hearing that he had suffered chest pains approxi
mately a year before this incident, and had been given an electrocardiogram and
was found not be suffering from heart problems, but from "nerves.
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insurer on March 6, 1980, Dr. Sutherland stated: "From 
what I know at the present time I do not believe that Mr. 
Harris' work was the etiology of his coronary·artery disease 
or myocardial infarction." Based on this letter, the insurer 
den{ed the claim. · · · 

To recover compensation for an on-the-job heart 
attack; claimant must show, first, that he exerted himself 
in carrying out his job and, second, that the exertion was a 
material contributing factor in prod~cing the heart attack. 
The first is a question o_f legal causation; the second deter
mines the issue of medical causation. Coday u. Willamette 
Tug & Barge Co., 250 Or 39, 440 P2d 224 (1968): The proof 
is-the same whether the exertion is physical or emotional, 
see Clayton v. Compensation-Department, 253 Or 397, 454 
P2d 628" (1969), and claimant must prove both legal and 
medical causation by a preponderance of the ·evidence. 
Carter v. Crown Zellerbach Corp., 52 Or App 215, 627 P2d 
1300 (1981). In cases where the claim is based on physical 
exertion, a showing of unusual exertion is not required. 
The usual exertion of a claimarit's regular job is sufficient 
to establish legal causation. Coday v. Willamette · Tug & 
Barge Co., supra; Carter v. Crown Zellerbach Corp., supra: 
Riutta v. Mayflower Farms, Inc., 19 Or App 278, 527 P2d 
424 (1974); Anderson v. SAJF, 5 Or App 580," 585 P2d 1236 
(1975). Legal causation in cases of emotional strens can 
likewise be established ~Y a showing of chronic emotional 
stress or an episode of acute stress. Schwehn v. SAIF, 17 Or 
App 50, 520 P2d 467 (1974). . 

Both the referee and the Board agreed that claim
ant had established legal causation. The record clearly 
shows claimant" was, in the days immediately preceding his 
heart attack, subject to physical stress, as well as substan
tial emotional stress. Claimant testified that, while his 
normal duties were basically management _and sales, dur
i1:1g holiday seasons2. his job responsibility changed to in
chide product loading and deliveries. He said that on De
cember 24 he had worked a 15 and one~half or 16 hour day, 
hauling dairy products to drivers and to stores. He tt•stificd 

·;clainumt stated these holiday ,>t·ri11d1< Wl're Fourth of July, Labor nay, 
Thanksgiving, Christmas, New Years and Memurial Day. 
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insurer on March 6, 1980, Dr. Sutherland stated: "From
what I know at the present time I do not believe that Mr.
Harris’ work was the etiology of his coronary ai*tery disease
or myocardial infarction.” Based on this letter, the insurer
denied the claim.

To recover compensation for an on-the-job heart
attack, claimant must show, first, that he exerted himself
in carrying out his job and, second, that the exertion was a
material contributing factor in producing the heart attack.
The first is a question of legal causation; the second deter
mines the issue of medical causation. Coday v. Willamette
Tug & Barge Co., 250 Or 39, 440 P2d 224 (1968): The proof
is the same whether the exertion is physical or emotional,
see Clayto v. Compe satio Departme t, 253 Or 397, 454
P2d 628 (1969), and claimant must prove both legal and
medical causation by a preponderance of the evidence.
Carter v. Crow Zellerbach Corp., 52 Or App 215, 627 P2d
1300 (1981). In cases where the claim is based on physical
exertion, a showing of unusual exertion is not required.
The usual exertion of a claimant’s regular job is sufficient
to establish legal causation. Coday v. Willamette Tug Sc
Barge Co., supra; Carter v. Crow Zellerbach Corp., supra:
Riutta V. Mayflower Farms, I c., 19 Or App 278, 527 P2d
424 (1974); A derso v. SAIF, 5 Or App 580, 585 P2d 1236
(1975). Legal causation in cases of emotional stress can
likewise be established by a showing of chronic emotional
stress or an episode of acute stress. Schweh u. SAIF, 17 Or
App 50, 520 P2d 467 (1974).

Both the referee and the Board agreed that claim
ant had established legal causation. The record clearly
shows claimant was, in the days immediately preceding his
heart attack, subject to physical stress, as well as substan
tial emotional stress. (Claimant testified that, while his
normal duties were basically management and sales, dur
ing holiday seasons^, his job responsibility changed to in
clude product loading and deliveries. He said that on De
cember 24 he had worked a 15 and one-half or 16 hour day,
hauling dairy products to drivers and to stores. He testified

'^Claimant stated these holiday tx-ritKts were Fourth of July, l>iil>or Day.
Thanksgiving, Christmas, New Years and Memorial Day.
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affected by the additional stress of his holiday work 
schedule. The holiday schedule increased the physical 
stress to which claimant was subject as well. During the 
four days preceding his heart attack, claimant, whose nor
mal duties did not include loading of truc^, did a signifi
cant amount of loading. It appears that such work was not 
comparable to his normal physical exertion, though it may 
have been his normal "holiday” schedule. In any event, as 
we have noted, normal job stress, whether physical or 
emotional, is sufficient to establish legal causation.

The question remaining is whether claimant estab
lished medical causation. This, of course, is a matter which 
must be established by medical experts. Dr. Sutherland, 
the treating physician, said that to his knowledge claim
ant’s work was not a causative factor, but Dr. Sutherland’s 
knowledge was based only on the St.   
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affected by the additional stress of ·his holiday work 
schedule. The holiday schedule increased the physical 
stress to which claimant was subject as well. During the 
four days preceding-his heart attack, claimant, whose nor
mal duties did not include loading of trucks, did a signifi
cant amount of loading. It appears that such work was not 
comparable to his normal physical exertion, though it may 
have been his normal "holiday" schedule. In any event, as 
we have noted, normal job stress, whether physical or 
emotional, is sufficient to establish legal causation. 

The question remaining is whether claimant estab
lished medical causation. This, of course, is a matter which 
must be .established by medical experts. Dr. Sutherland. 
the treating physician, said that to his knowledge claim- ·1 

ant's work was not a causative factor, but Dr. Sutherland's 
knowledge was based only on the St. Vincenfs medical 
reports and a written statement of an interview conducted 
with claimant by a claims investigator for the insurer. 
There were reports from two other physicians in evidence. 
Dr. Griswold, a professor of medicine at the University of 
Oregon. Medical School, a certified internist and former 
head of the University of Oregon Medical School's Division 
of Cardiovascular-Renal Diseases, never saw the.claimant 
but stated in . a letter to employer's insurer that after · 
reviewing the medical records from St. Vincent's and the 

-Newberg hospitals, Dr. Sutherland's letter of March 6 and 
the insurer's taped interview, "I cannot state that there was 
no relationship to [sic) his work activity and his myocardial 
infarction. On the other hand, * * * it can only be defined in 
the realm_ of possibility and not reasonable medical proba
bility that his work activity was a substantial material 
con~ributing factor to his heart at~ck." 

· At the hearing before the referee, Dr. Rosencrans, 
a board-certified internist on the staff of Salem and Polk 
Community hospitals, testified. He also had not examined 
the patient, but had reviewed Dr. Griswold's report and the 
documents upon which it relied. In addition, Dr. Rosen
crans, alone of the three physicians, had the opportunity to 
include in his analysis claimant's account-of the significant 
anxiety he felt over the upcoming disciplining of the driver, 
his exhaustion for several days preceding the incident, the 
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reports and a written statement of an interview conducted
with claimant by a claims investigator for the insurer.
There were reports from two other physicians in evidence.
Dr. Griswold, a professor of medicine at the University of
Oregon Medical School, a certified internist and former
head of the University of Oregon Medical School’s Division
of Cardiovascular-Renal Diseases, never saw the claimant
but stated in a letter to employer’s insurer that after
reviewing the medical records from St. Vincent’s and the
Newberg hospitals, Dr. Sutherland’s letter of March 6 and
the insurer’s taped interview, "I cannot state that there was
no relationship to [sic] his work activity and his myocardial
infarction. On the other hand, *'5 * * it can only be defined in
the realm of possibility and not reasonable medical proba
bility that his work activity was a substantial material
contributing factor to his heart attack.”

At the hearing before the referee. Dr. Rosencrans,
a board-certified internist on the staff of Salem and Polk
Community hospitals, testified. He also had not examined
the patient, but had reviewed Dr. Griswold’s report and the
documents upon which it relied. In addition, Dr. Rosen
crans, alone of the three physicians, had the opportunity to
include in his analysis claimant’s account of the significant
anxiety he felt over the upcoming disciplining of the driver,
his exhaustion for several days preceding the incident, the
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he was "extremely tired," "exhausted" at the end of the day 
and looking forward to Christmas Day and rest. On Christ
mas, however, he was called out on an emergency to deliver 
milk to a store in Salem and'worked about half a day. This 
precipitated a family quari'el, which he testified created 
tension in the home all evening. Claimant returned to work 
the next morning at about 6:30 a.m. and worked 14 or 15 
hours. On that day he delivered milk to various stot\·s and 
picked up empty cases. He testified that he \vent to work 
tfred and went home tired. 

· The next day, December 27, claimant went to work 
at 4 a.m. and drove a tractor and 35-foot trailer of products 
from McMinnville to Eugene. Upon his return to McMinn
ville he was called in by his immediate supervisor and told 
he had to discipline a driver about whom the firm had 
received -cornplaints.3 ·claimant testified disciplining em
ployes caused him a "a lot of anxiety." He then had to hand 
load a truck and deliver products to Lincoln City and 
Newport. He loaded and unloaded 50 to 60 30-pound cases 

. of milk and returned home at lO'p.m., after complrting an 
lB~hour day. He was, he said, "exhausted." He spent a 
restless night and when he woke up he said he "felt like f'd 
worked all night.'' He was bothered and upset about the 
upcoming confrontation with the driver. He went to work 
at 6:30 the morning of December 28 "uptight," "upset" and 
"nervous." That morning,, when he had to deliver the 30-
pound crate of whipping cream to Milwaukie, claimant 
testifie4 "I was exhausted, and it was ~ just fe~t like 
almost more than I could handle." It was on claimant's 
return from Milwaukie to McMinnville, where he was to 
meet with the errant driver, that he ~uffered the heart 
attack. · 

The facts tl~us amply demonstrate that claimant 
was suffering from a high degree of emotional stress: he 
was subject to "a lot of anxiety'' over the disciplining of the 
driver, whom he himself had hired from another employer 
and whom he had previously felt to be an exceptio~al 
worker; his work hours were the cause of confrontations 
with his wife and tensions at home; and he was also 

1 Such discipline, accoi-ding to.applicable union pn::x.'edures. involves munsel
}ng of theJ c-m:-,h.-,,, and a written reprimand. 
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he was "extremely tired,” "exhausted” at the end of the day
and looking forward to Christmas Day and rest' On Christ
mas, however, he was called out on an emergency to deliver
milk to a store in Salem and'worked about half a day. This
precipitated a family quarrel, which he testified created
tension in the home all evening. Claimant returned to work
the next morning at about 6:30 a.m. and worked 14 or 15
hours. On that day he delivered milk to various stores and
picked up empty cases. He testified that he went to work
tired and went home tired.

• The next day, December 27, claimant went to work
at 4 a.m. and drove a tractor and 35-foot trailer of products
from McMinnville to Eugene. Upon his return to McMinn
ville he was called in by his immediate supervisor and told
he had to discipline a driver about whom the firm had
received complaints.^ Clairnant testified disciplining em
ployes caused him a "a lot of anxiety.” He then had to hand
load a truck and deliver products to Lincoln City and
Newport. He loaded and unloaded 50 to 60 30-pound cases
of milk and returned horhe at 10 p.m., after completing an
18-hour day. He was, he said, "exhausted.” He spent a
restless night and when he woke up he said he "felt like I’d
worked all night.” He was bothered and upset about the
up)Coming confrontation with the driver. He went to work
at 6:30 the morning of December 28 "uptight,” "upset” and
"nervous.” That morning,'when he had to deliver the 30-
pound crate of whipping cream to Milwaukie, claimant
testified "I was exhausted, and it was — just felt like
almost more than I could handle.” It was on claimant’s
return from Milwaukie to McMinnville, where' he was to
meet with the errant driver, that he suffered the heart
attack.

The facts thus amply demonstrate that claimant
was suffering from a high degree of emotional stress: he
weis subject to "a lot of anxiety” over the disciplining of the
driver, whom he himself had hired from another employer
and whom he had previously felt to be an exceptional
worker; his work hours were the cause of confrontations
with his wife and tensions at home; and he was also

^ uch discipli e, accofdi g to applicable u io procedures, i volves counsel
ing of thj nrr.p'iand a wrif-fen reprimand.
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Hanis v. Farmers' Co-op Creamery 

family tens.ion over his working hours, the heavy loading 
work done on the day preceding the attack and his fitful 
sleep that night. When Dr. Rosencrans was posed a hy
pothetical question synopsizing claimant's testimony at the 
hearing, he responded in this :manner: 

"[Claimant's· attorney]: Now, Doctor, based upon a 
reasonable, medical probability, do you have an opinion as 
to whether or not the man's work activities and the stress 
that they produced on him -the working hours and also. 
the situation, as far as firing this gentleman and the 
pressures of his job: as far as keeping products on the table 
..,_ was a major, contributing factor to his myocardial 
infarction? · · ·· 

"Dr: Rosencrans: Yes, I agree. It would be a major, 
contributing factor. I think the man was overworked. This 
was an excessive load sort of thing I w:ould not recommend 
to any patient that had coronary artery disease, and he did. 
He did a l_ot of heavy lifti~g. and he was under this anxiety, 
which works synergistically, which increased the stress 
upon him, so I think it was a major, contributing factor and 
I think that - that would be the most likely - you know 
- if you want to theorize about why he had the heart 
attack at that particular time, that would be my theory." 

The Board found claimant had failed to establish 
medical causation and that the referee erred in relying on 
the opinion of Dr; Rosencrans, because he was not a board~ 
certified cardiologist and had not examined the claimant. 
The Board found the opinion of Dr. Sutherland most per
s_uasive, because he was· the treating physician, and sta~d 
'!Dr. Sutherland did not believe the claimant's work was 
the cause of his coro~ary arte:ry disease or of his myocardial 
infll!'ction." :We disagree. None of the three doctors said 
claimant's work could not be the medical cause of his heart 
attack, and no other equally plausible theory was 
advance4. Compare Raines v. Hines LbrCo., 36 Or App 715, 
585 P2d 721 (1978). Dr. Sutherland said only that based on 
what he knew on March 6, he did not believe work was the 
·cause of claimant's ·heart attack .. He apparently was not 
aware of all of the stress to which claimant had been 
expose4. Dr. Griswold, whom the Board said was "also a 
well-known cardiologist," based hi~. opinion on tp.e same 
inadequate information and said that he could not say that 
there was no relationship between clai~ant's work and his 
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family tension over his working hours, the heavy loading
work done on the day preceding the attack and his fitful
sleep that night. When Dr. Rosencrans was posed a hy
pothetical question synopsizing claimant’s testimony at the
hearing, he responded in this manner:

"[Claimant’s attorney]: Now, Doctor, based upon a
reasonable, medical probability, do you have an opinion as
to whether or not the man’s work activities and the stress
that they produced on him — the working hours and also,
the situation, as far as firing this gentleman and the
pressures of his job, as far as keeping products on the table
— was a major, contributing factor to his myocardial
infarction?

"Dr. Rosencrans: Yes, I agree. It would be a major,
contributing factor. I think the man was overworked. This
was an excessive load sort of thing I w;ould not recommend
to any patient that had coronary artery disease, and he did.
He did a lot of heavy lifting, and he was under this anxiety,
which works synergistically, which increased the stress
up>on him, so I think it was a major, contributing factor and
I think that — that would be the most likely — you know
— if you want to theorize about why he had the heart
attack at that particular time, that would be my theory.”

The Board found claimant had failed to establish
medical causation and that the referee erred in relying on
the opinion of Dr. Rosencrans, because he was not a board-
certified cardiologist and had not examined the claimant.
The Board found the opinion of Dr. Sutherland most per
suasive, becaiise he was the treating physician, and stated
"Dr. Sutherland did not believe the claimant’s work was
the cause of his coronary artery disease or of hismyocardial
infection.”.We disagree. None of the three doctors said
claimant’s work could not be the medical cause of his heart
attack, and no other equally plausible theory was
advanced. CompareRai es v. Hi esLbrCo., 36 OrApp 715,
585 P2d 721 (1978). Dr. Sutherland said only that based on
what he knew on March 6, he did not believe work was the
cause of claimant’s heart attack. He apparently was not
aware of all of the stress to which claimant had been
exposed. Dr. Griswold, whom the Board said was "also a
well-known cardiologist,” based his opinion on the same
inadequate information and said that he could  ot say that
there was no relationship between claimant’s work and his

m
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heart' attack. The only physician to consider all of claim
ant's testimony as to physical and emotional stress was Dr. 
Rosencrans, and he found a clear causal rdation a:-: a 
medical probability between claimant's ~vork and his heart 
attack.4 

While the opinion of the treating physician is gen
erally given great credence because of that doctor's oppor
tunity to see and treat the patient duri11g the initial phases 
of disability, this is not a case in which such deference is 
appropriate. We said in Hammons v. Perini Corp., 4~ Or 
App 299, 602 P2d 1094 (1979), a case involving disease 
resulting from a collapsed lung, that where a case involves 
expert analysis rather than expert observation, there is no 
need to give special credit to the opinion of treating physi
cians to the extent of discrediting evidence by consulting 

. physicians. As· in the case of a collapsed lung, in determin
ing the etiology of a heart ~ttack, ''[t]here is nothing about 
the nature of the treatment which would enhance one's 
diagnostic abilities by virtue of having examined and 
treated the claimant." Hammons v. Pedn Corp., supra. 4:3 
Or App at 301. 

We find Dr. Ro!:?ep.crans' testimony, because it wa~ 
based on more complete infom1ation, to be the most persua-

· si ve of that offen-d by the three physicians, The testimony 
of the other two doctors does not refute Dr. Rosencran~' 
view that claimant's work !;lCtivity ".-"as a causative factor in . 
his heart a'ttack. On de nouo review, we must determine 
which medical hypothesis is correct. Coday v. Willamette 
Tug & Barge, supra, 250 Or at 49. We find by a prepender• 
ance of the evidence that the physical and mental stress 
claimant was suffering were within the realm of, medical 
pr~bability as material contributing factors in his heart 

'1 Both the Board and the emplo_yl•r, on appeal, expend n .significant ,•ffort in 
"credentiaJ·squabbling" over Dr. Rosencrans and Dr. Gti~wold. Though th,· Board 
found Dr. qriswold to he a "w,•11-known cnrdiolo~ist" und Dr. Ros,•11<.Tans 11111 '" lw 

·i.c,..rrt certified, the l'C'conl 1 .. ,ror,, u,1 shows onlv lhal hoth :ir,•-.:c11.ifi,•,I 1,v ti1t· 
American Board of Internitl M,,dicim,. Dr. Suth..;rl,md'i; n·sunw indi,·at,•-< ,,;al h,· 
is also certified in cardiovascular disemie by that DoanL In any ..,,.,:,111. Dr. 
Rosencrans,. who is at least a practicing cardiologist. wa!' formt•rly a n•;,idenl in 
psychiatry; lhus his addoo expertise in considering the impact of cmoLinnn I ,;t res.., 
upon the body's physical system may give his opinion added t'redibility. 

626 Harris v_ Farmers' Co-op Creamery 

attack. Coday v. Willamette Tug & Barge. supra.; Carl.er v. 
Crown Zellerbach Corp., supra. 

Reversed. 
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heart attack. The only physician to consider all of claim
ant’s testimony as to physical and emotional stress was Dr.
Rosencrans, and he found a clear causal relation as a
medical probability between claimant’s work and his heart
attack.

While the opinion of the treating physician is gen
erally given great credence because of that doctor’s oppor
tunity to see and treat the patient during the initial phases
of disability, this is not a case in which such deference is
appropriate. We said in Hammo s v. PerH i Corp., 43 Or
App 299, 602 P2d 1094 (1979), a case involving disease
resulting from a collapsed lung, that where a case involves
expert a alysis rather than expert observatio , there is no
need to give special credit to the opinion of treating physi
cians to the extent of discrediting evidence by consulting
physicians. As in the case of a collapsed liing, in determin
ing the etiology of a heart attack, 'Ttlhere is nothing about
the nature of the treatment which would enhance one’s
diagnostic abilities by virtue of having examined and
treated the claimant.” Hammo s v. Peri Corp., supra, 43
Or App at 301.

We find Dr. Rosencrans’ testimony, because it was
based on more complete information, to be the most persua-
' sive of that offered by the three physicians. The testimony
of the other two doctors does not refute Dr. Rosencrans’
view that claimant’s work activity was a causative factor in
his heart attack. On de  ovo review, we must determine
which medical hypothesis is correct. Coday v. Willamette
Tug &Barge, supra, 250 Or at 49. We find by a preponder
ance of the evidence that the physical and mental stress
claimant was suffering were within the realm of medical
probability as material contributing factors in his heart

Both the Board and the employer, on appeal, exfymd a .siiimficant effort in
"credential squabbling over Dr. Ro.sencrans and Dr. Griswold. Though th. Bf>aid
found Dr. Gri.swold to l>e .o "woll-known cardiologist" and Dr. Rosi'inrans not to Ik
bc»ard certified, the rcconl lM;fon- us shnw.s only that both at-. cerlifii'd l.y tin-
American Boartl of Internal Mcdiciru;. Dr.  ullierland .'! resume indiiatrs that ho
is also certified in cardiovascular disease by that Board. In any evom. Dr.
Rosencrans, who is at least a practicing cardiologist, was formerly a resident in
psychiatry: thushi.s added expertise in considering the impact of emotional st rcs.s
upon the body's physical system may give his opinion added credibility.

626 Harris v. Farmers’ Co-op Creamery

attack. Coday v. Willamette Tug& Barge, supra.; Carter u.
Crow Zellerbach Corp., supra.

Reversed.
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IN THE COURT OF APPEAIS OF THE 
STATE OF OREGON 

In the Matter of the Compensation of 
Shirley B. Johnson, Claimant. 

JOHNSON, 
Petitioner, 

v. 
STATE ACCIDENT INSURANCE FUND 

CORPORATION, . 
Respondent. 

(WCB No. 79-7925, CA A20259) 

627 

Judicial Review from Workers' Compensation Board. 

Argued and submitted June 15, ·1981. 

Samuel A. Hall, Jr., Eugene, argued the cause for peti
tioner. On the brief were Allan H. Coons, and Coons & 
Hail, P. C., Eugene. 

DarrelJ E. Bewley, AppelJate Counsel, State Accident 
Insurance Fund Corporation, Salem, argued the cause for 
respondent. W_ith hi:rn on the brief were K. R. Maloney, 
General Counsel, and James A. Blevins, Chief Trial Coun
sel, State Accident Insurance Fund Corporation, Salem. 

Before Gillette, Presiding Judge, and Roberts and 
Young, Judges. 

ROBERTS, J. 

Affirmed. 
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Samuel A. Hall, Jr., Eugene, argued the cause for peti

tioner. On the brief were Allan H. Coons, arid Cooris &
Hall, P. C., Eugene.
Darrell E. Bewley, Appellate Counsel, State Accident

Insurance Fund Corporation, Salem, argued the cause for
respondent. With him on the brief were K. R. Maloney,
General Counsel, and James A. Blevins, Chief Trial Coun
sel, State Accident Insurance Fimd Corporation, Salem.
Before Gillette, Presiding Judge, and Roberts and

Young, Judges.
ROBERTS, J.

Affirmed.
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ROBERTS. J. 

The issues in this workers' compensation case are, 
first, whether claimant timely filed her occupational dis~ 
ease claim and, second, whether claimant established by a 
preponderance of the evidence that her disease was com
pensable. The referee fo_und that claimant had established 
a compensable occupational disease but held that her claim 
was not timely filed under ORS 656.807(1), because it was 
filed more than 180 days following the date claimant be
came disabled or was informed by a physician that she was 
suffering from an occupational disease.. The Workers· Com
pensation Board (Board) found that claimant had timely 
filed her claim but had not demonstrated that her occupa
tional disease was worsened by her work. for the subj~ct 
employers. On de nqvoreview, ORS 656.298(6), we find the 
refen~e was correct on the timeliness issue. We therefore do 
not reach the compensability issue. · 

Claimant is a 34-year old nurse's aide who injured 
her back while employed in a California hospital on 
November 6, 1973. She ·suffered three fractured vertebrae, 
underwent an operation for a spinal fusion and missed a 
yea·r of work. She then resumed work as a nurse's aide at 
another hospital, where she had continuing back pain and 
missed two weeks of work in the next year. She then moved 
to Roseburg, Oregon, and went to work at Douglas Commu
nity Hospital in July, 1976. Her work there involved the 
lifting, turning and bathing of patients, some wearing casts 
which weighed as much as 40 pounds. She first consulted a 
physician in Oregon concerning her· back pain .in June, 
1977. Sometime around the e:nd of February. or early 
March, 1978, · claimant suffered extreme pain• after one 
lifting incident and was advised by her physician, Dr. 
Streitz, a1:1· orthopedic surgeon, not to return to work. 

Dr. Streitz had submitted his bills and reports to 
the California in~urer responsible for claimant's 1:973 
claim. He wrote to the insurer, Safeco, on March 17, 1978, 
that claimant had been unable to continue her nursing 
activities since February 26, 1978, and was "terminated or 
quit." He advised them ''I consider her disabled from 
2/26/78 on until she can be evaluated by Orthopaedic Con
sultants in Portland." After reviewing the report from 
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ROBERTS. J.
The issues in this workers’ compensation case are,

first, whether claimant timely filed her occupational dis
ease claim and, second, whether claimant established by a
preponderance of the evidence that her disease was com
pensable. The referee found that claimant had established
a compensable occupational disease but held that her claim
was not timely filed under ORS 656.807(1), because it was
filed more than 180 days following the date claimant be
came disabled or was informed by a physician that she was
suffering from an occupational disease,. The Workers' Com
pensation Board (Board) found that claimant had timely
filed her claim but had not demonstrated that her occupa
tional disease was worsened by her work for the subject
employers. On de  ovo review, ORS 656.298(6), we find the
referee was correct on the timeliness issue. We therefore do
not reach the compensability issue.

Claimant is a 34-year old nurse’s aide who injured
her back while employed in a California hospital on
November 6, 1973. She suffered three fractured vertebrae,
underwent an operation for a spinal fusion and missed a
year of work. She then resumed work as a nurse’s aide at
another hospital, where she had continuing back pain and
missed two weeks of work in the next year. She then moved
to Roseburg, Oregon, and went to work at DouglasCommu
nity Hospital in July, 1976. Her work there involved the
lifting, turning and bathing of patients, some wearing casts
which weighed as much as 40 pounds. She first consulted a
physician in Oregon concerning her back pain in June,
1977. Sometime around the end of February or early
March, 1978, claimant suffered extreme pain after one
lifting incident and was advised by her physician, Dr.
Streitz, an orthopedic surgeon, not to return to work.

Dr. Streitz had submitted his bills and reports to
the California insurer responsible for claimant’s 1973
claim. He wrote to the insurer, Safeco, on March 17, 1978,
that claimant had been unable to continue her nursing
activities since February 26, 1978, and was "terminated or
quit.” He advised theni "I consider her disabled from
2/26/78 on until she can be evaluated by Orthopaedic Con
sultants in Portland.” After reviewing the report from

#
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Johnson v. SAIF 

· Orthopedic Consultants, Dr. Streitz wrote to Safeco, on 
November 8,. 1978, advising them he concurred in the 
consultants' diagnosis of pseudoarthrosis. He found claim
ant "medically · stable and stationary" and freed her to 
return to work in her former capacity, with a limitation on 

· heavy lifting. 

In February, 1979, at claimant's mother's request, 
Dr. Streitz referred claimant to an orthopedist in Medford, 
Dr. Wilson. He performed additional surgery on claimant 
in June, 1979. She then filed an occupational disease claim 
with the Oregon Workers' Compensation Department on 
July 30, 1979, apparently on the advice of her· attorney. The 
California insurer had denied any payment after Novem
ber 7, 1978, five yeB.rs following her injury in that state. 
SAIF denied the claim on September 7, 1979. 

ORS 656.807(1}, which establishes the time frame 
for filing of claims for occupational disease, provides that: 

"Except as otherwise limited for silicosis, all occupa
tional disease claims shall be void unless a claim is filed 
with the State -Accident Insurance Fund Corporatio·n or 
direct responsibility employer within five years after the 
last exposure in employment subject to the Workers' Com
pensation Law and within ·180 days from the date the 
claimant becomes disabled or is informed by a physician 
that he is suffering from an occupational disease, whichev
er is later." 

The referee found that claimant became disabled on Febru
ary 26, 1978, and that March 17, 1978, was the date on 
which she was informed by her physician that she was 
suffering from an occupational disease. Finding claimant 
did not come within the exceptions to the 180-day filing 
requirement for occup_ational diseases, l allowed in Jnkley v. 
Forest Fiber Products Co., 288 Or 337,605 P2d 1175 (1980), 

1 I~ lnkley, the Supreme Court held that ORS 656.265(4), providing lhat 
failure to timely file notice does not bar a claim where the employer has 
knowledge of the injury or the insurer has not been prejudiced by the failure to 
provide notice, applie,, w occupational diseaae claimantll as well !lll worken, filing 
a claim for an accidental injury. The referee here found the employer did not have 
knowledge of the clajmant's condition and found that, although &\IF had not 
spedfic:ally claimed prejudice, it had been prejµdiced by the passage of time alone. 
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Orthopedic Consultants, Dr. Streitz wrote to Safeco, on
November 8,. 1978, advising them he concurred in the
consultants’ diagnosis of pseudoarthrosis. He found claim
ant ^medically stable and stationary” and freed her to
return to work in her former capacity, with a limitation on
heavy lifting.

In February, 1979, at claimant’s mother’s request.
Dr. Streitz referred claimant to an orthopedist in Medford,
Dr. Wilson. He performed additional surgery on claimant
in June, 1979. She then filed an occupational disease claim
with the Oregon Workers’ Compensation Department on
July 30,1979, apparently on the advice of her attorney. The
California insurer had denied any payment after Novem
ber 7, 1978, five years following her injury in that state.
SAIF denied the claim on September 7, 1979.

ORS 656.807(1), which establishes the time frame
for filing of claims for occupational disease, provides that:

"Except as otherwise limited for silicosis, all occupa
tional disease claims shall be void unless a claim is filed
with the State-Accident Insurance Fund Corporation or
dir^t responsibility employer within five years after the
last expiosure in employment subject to the Workers’ Com
pensation Law and within 180 days from the date the
claimant becomes disabled or is informed by a physician
that he is suffering from an occupational disease, whichev-

• er is later.”

The referee found that claimant became disabled on Febru
ary 26, 1978, and that March 17, 1978, was the date on
which she was informed by her physician that she was
suffering from an occupational disease. Finding claimant
did not come within the exceptions to the 180-day filing
requirement for occupational diseases,^ allowed in I kley v.
ForestFiberProducts Co., 288 Or 337,605 P2d 1175 (1980),

In I kley, the  upreme Court held that OR 656.265(4), providing that
failure to timely file notice does not bar a claim where the employer has
knowledge of the injury or the insurer has not been prejudiced by the failure to
provide notice, applies to occupational disease claimants as well as workers filing
a claim for an accidental injury. The referee here found the employer did not have
knowledge of the claimant's condition and found that, although  AIF had not
specifically claimed prejudice, it had been prejudiced by the passage of time alone.
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the referee then held claimant had a duty to file a claim by 
September 13, 1978, which she had failed to do. 2 

The Board, relying on Templeton v. Pope and Tal
bot, Inc., 7 Or App 119, 490 P2d 205 (1971 ), held that 
claimant ··was never given enough information to render 
her i;esponsible for the filing of an Oregon claim." It stated: 

"Dr. Streitz aclvised claimant that he was treating her 
for a continuation of her California claim; in fact, all his 
reports were sent directly to SAFECO, the carrier at the 
time of her injury in California in 1973. Dr. Wilson did riot 
see claimant until March 27, 1979; therefore, regardless of 
what he told her, the claim was filed within 180 days of 
that visit. Claimant was not advised that her condition was 
a result of her work at Douglas Community Hospital until 
she talked with her attorney in July 1979. Claimant was 
well within the statutory time for filing an occupational 
disease claim on July 30, 1979, based on the facts in this 
case." 

In Templeton, we held that the claimant had timely 
filed an occupational disease claim even though he had 
suffered from shoulder and neck problems for about two 
years before filing because, whiie the record disclosed 

''(T]hat during this period he had been told by doctors 
that there was a relationship between his work and his 
physical difficulties, [it] fails to disclose any evidence th.at 
any doctor at any time prior to the filing of the claim 
specifically told him, simply and directly, that his condi
tions arose out of his employment, or anything clearly to 
that effect." 7 Or App at .i20-121. 

Following Templeton, in Frey v. Vv'illamette Industries, 13 
Or App 449, 509 P2d 86_1 (1973), we said that the limita
tions on an occl.).pational disease .claim ran from t~e date 
claimru:it, who was diagnosed as having high blood pressure 
~nd hypertension, was told by his doctor that he should not 
return to his employment. The record in the case before us 
shows that claimant admitted that Dr. Streitz told her in 
March, 1978, that she had an occupational disease or 

·, In addili,m, l!ll;' order of thl· reforee awarded claimant t._,mporary tot<1l 
disabiJi.ty from July 30, 1979 to S..-ptember 7, 1979, a 15 percent penalty fur 
unreasonable refus:-1I to pay, and a 5150 attorney f,.e The Board affirmed that 
port.inn of the ordPr and that is not appealed. 
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the referee then held claimant had a duty to file a claim by
September 13, 1978, which she had failed to do.^

The Board, relying on Templeto v. Pope a d Tal
bot, I c., 7 Or App 119, 490 P2d 205 (1971), held that
claimant "was never given enough information to render
her responsible for the filing of an Oregon claim.” It stated:

"Dr. Streitz advised claimant that he was treating her
for a continuation of her California claim; in fact, all his
reports were sent directly to SAFECO, the carrier at the
time of her injury in California in 1973. Dr. Wilson did not
see claimant until March 27, 1979; therefore, regardless of
what he told her, the claim was filed within 180 days of
that visit. Claimant was not advised that her condition was
a result of her work at Douglas Community Hospital until
she talked with her attorney in July 1979. Claimant was
well within the statutory time for filing an occupational
disease claim on July 30, 1979, based on the facts in this
case.”

In Templeto , we held that the claimant had timely
filed an occupational disease claim even though he had
suffered from shoulder and neck problems for about two
years before filing because, while the record disclosed

"[T]hat during this period he had been told by doctors
that there was a relationship between his work and his
physical difficulties, [it] fails to disclose any evidence that
any doctor at any time prior to the filing of the claim
specifically told him, simply and directly, that his condi
tions arose out of his employment, or anything clearly to
that effect.” 7 Or App at 120-121.

Following Templeto , '\ Frey v. Willamette I dustries, 13
Or App 449, 509 P2d 861 (1973), we said that the limita
tions on an occupational disease claim ran from the date
claimant, who was diagnosed as having high blood pressure
and hypertension, was told by his doctor that he should not
return to his employment. The record in the case before us
shows that claimant admitted that Dr. Streitz told her in
March, 1978, that she had an occupational disease or

■! In addition, the order of the referee awarded claimant lemjwrary total
disability from July 30. 1979 to  eptember 7, 1979, a 15 percent penalty for
unreasonable refusal to pay, and a $150 attorney fee. Board affirmed that
portion of the order and that i.s not appiealed.

m
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Johnson v. SAIF 

disability3 that was brought on by her work at Douglas 
Community Hospital: 

"Q Did Dr. Wilson ever tell you you had an occupa-
, tional disease? · · 

"A Well, yes, he said - that's what it was. 
"Q How about Dr. Streitz, did he ever tell you that? 
"A Yeah, he said that my pain was brought on by my 

employment. 
"* * * * * 
"Q Did Dr. Streitz say your pain was brought on by 

your employment at Douglas Community Hospital? _ 
"A Yes. 
"Q Did Dr. Streitz ever tell you that you were dis

abled? 
"A Well, I don't think he put it like that. I think he 

said that he· told me that I should not go back to work 
because of my disability. . . 

'.'Q When .did he tell you that? 
"A March. · 
"Q _Of what year? 
"A '78. 
"Q When did Dr. Streitz first tell you that you had an 

occupational disease? · 
"A Probably in March because he sent me to Portland 

~~~~ . 

She had earlier testified: 
'.'Q What advice did Dr. Streitz give you in terms of 

continuing your empl~yment? 
"A He told me not to go back to work. 
"Q When was that? 
"A . In March. 
"Q Of '78? 
"A Yeah." 

The claimant's own testimony indicates she was 
told by her treating physician that the disability and her 
then-current employment were linked. In ·addition, the first · 
letter ·from Dr. Wilson to Dr. Streitz following the latter's 
referral riotes that "[A]t your direction she quit her job at . 
the hospital and since that time has been working part
time as a bartender for one of her friends." This letter was 

3 On redirect examination, claimant ,;aid Dr. Streitz spoke of her condition a.-i 
a "dis;1bility ," not :,r, "ocn1p1<lional di,;1•,1,1•." It j,; not d,•ar thut F,-,,Yrc"qui.-.. s such 
j i .... I~ j .,.,, 11 : ·, 

dated March 27, 1979. The record indicates Dr. Streitz last 
saw cl~iinant cin November 8, 1978. Sometime before that 
date, most likely between August· and November of that 
year, claimant was told she had pseudarthrosis. The referee 
was correct; claimant knew, in March, 1978, that her prob
lems with her back arose out of her employment at Douglas 
Community Hospital. She. was diagnosed in August, 1978 
as ·having, pseudoarthrosis and discussed this with Dr. 
Streitz no later than November of 1978. Her occupational 
disease claim, filed in July, 1979, was not timely. 

Although for different reasons, the Board's order is 
affirmed. 

Affirmed. 
-368-
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disability^ that was brought on by her work at Douglas
Community Hospital:

"Q Did Dr. Wilson ever tell you you had an occupa-
' tional disease?

"A Well, yes, he said — that’s what it was.
"Q How about Dr. Streitz, did he ever tell you that?
"A Yeah, he said that my pain was brought on by my

employment.

"Q Did Dr. Streitz say your pain was brought on by
your employment at Douglas Community Hospital? .

"A Yes.
. "Q Did Dr. Streitz ever tell you that you were dis

abled?
"A Well, I don’t think he put it like that. I think he

said that he told me that I should not go back to work
because of my disability.

"Q When did he tell you that?
, "A March.
"Q Of what year?
"A '78.
"Q When did Dr. Streitz first tell you that you had an

occupational disease?
"A Probably in March because he sent me to Portland

in August.”
She had earlier testified:

"Q What advice did Dr. Streitz give you in terms of
continuing your employment?

"A He told me not to go back to work.
"Q When was that?
"A In March.
"Q Of '78?
"A Yeah.”
The claimant’s own testimony indicates she was

told by her treating physician that the disability and her
then-current employment were linked. In addition, the first
letter from Dr. Wilson to Dr. Streitz following the latter’s
referral notes that "[A]t your direction she quit her job at
the hospital and since that time has been working part-
time as a bartender for one of her friends.” This letter was

^ On redirect examination, claimant said Dr.  treitz spoke of her condition as
a dis;ibility. not :in 'WciipHljonal di.s<visiv It, is not that i*^fwr<. quircs such

dated March 27, 1979. The record indicates Dr. Streitz last
saw claimant on November 8, 1978. Sometime before that
date, most likely between August and November of that
year, claimant was told she had pseudarthrosis. The referee
was correct; claimant knew, in March, 1978, that her prob
lems with her back arose out of her employment at Douglas
Community Hospital. She was diagnosed in August, 1978
as having pseudoarthrosis and discussed this with Dr.
Streitz no later than November of 1978. Her occupational
disease claim, filed in July, 1979, was not timely.

Although for different reasons, the Board’s order is
affirmed.

Affirmed.
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August 31. 1981 

IN THE COURT OF APPEALS OF THE 
STATE _OF OREGON 

In the Matter of the Compensation of 
· Olive Hermann, Claimant. 

STATE ACCIDENT INSURA.~CE FL~"D 
CORPORATION. . 

Petitioner. 
V. 

HERMANN. 
Respondent. 

(No. 79-4231, CA 19515, 

No_ 467 

Judicial Review from Workers' Com~n...,-:;.:.ion B<;>ard. 

Argu~d and submitted April 15, 198L 

Darrell E. Bewley, Appellate Coun...~1. &.ste Accident 
Insurance Fund Corporation, Salem. arguec the cause for 
petitioner. With him -on the brief ,,-ere K_ R._ Maloney. 
General Counsel, and James A. Blevins. Chiief Trial Coun
sel, State Accident Insurance Fund Corpo~:.ion, Salem-

J. Burdette Pratt, Nyssa, argued the· cal!.---.:.e- for responci
ent. With her on the brief was Stunz. Fonda & Pratt, Nyssa-

. Before Richardson:, Presiding Judge. an..:. T:iornton ar~::l 
Van Hoomissen, Judges. · ' 

RICHARDSON, P:J. 

~versed and remand~ for f urt__ ~er pn:--...~ngs. 
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IN THE COURT OF APPEALS OF THE
STATE OF OREGON

In the Matter of the Compensation of
Olive Hermann, Claimant.

STATE ACCIDENT INSURANCE FUrND
CORPORATION.

Petitio er.
V.

HERMANN.
Respo de t.

(No. 79-4231. CA 19515^
Judicial Review from Workers’ Compemsauon Board.
Argued and submitted April 15. 1981.

Darrell E. Bewley, Appellate Counsel. Scate Accident
Insurance Fund Corporation, Salem, argued the cause for
petitioner. With him on the brief were K. R. Maloney.
General Counsel, and James A. Blevdns, Chief Trial Coun
sel, State Accident Insurance Fund Corporation, Salem.

J. Burdette Pratt, Nyssa, argued the oausse for respond
ent. With her on the briefwas Stunz, Fonda Jk Pratt, Nyssa.
Before Rich^dson, Presiding Judge, and Tnomton and

Van Hoomissen, Judges.
RICHARDSON, RJ.

Reversed and remanded for further prcvreedings.
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674 SAIF v. Hermann 

RICHARDSONt P.J. 

The State Accident Insurance Fund (SAIF) appeals 
an order of the Workers' Compensation Board affirming 
the referee's opinion· and order which required SAIF to 
accept claimant's workers' compensation claim. SAIF had 
denied the claim on the ground that the Vocational Re
habilitation Division (VRD) failed to notify SAIF that 
claimant was involved in a work experience program at 
VRD as required by ORS 655.615(4}. The issues are 
whether VRD complied with ORS 655.615(4) and, if not, 
whether claimant is entitled to compensation on the theory 
that VRD was a noncomplying employer. We reverse. 

Claimant had been forced to discontinue her previ
Ollil emplo_yment because of a disability not connected with 
her emplo_yment: She was enrolled by VRD in a work 
experience program and was assigned to the Malheur 
County Drug and Alcohol Rehabilitation Center. She re
ceived no salary from the Center, but VRD paid her a 
monthly salary equal to the minimum hourly wage for the 
time spent in the program. Claimant was injured in the 
course of her duties as a counselor-trainee at the center. 

At the time of claimant's injury, ORS 655.615 
provided: 1 

"(1) All clients participating in a work evaluation or 
work experience program of the division [VRD] are consid
ered as workmen subject to ORS 656.001 to 656. 794 for 
purposes of this section. 

"* * * * * 
"(4) The division shall furnish the fund [SAIF] with a 

list of the names of those enrolled in its work evaluation or 
work experience program and shall notify the fund of any 
changes therein. Only those clients whose names appear 
on such list prior to their personal injury by accident are 
entitled to the benefits of ORS 656.001 to 656.794 and they 
are entitled to such benefits as provided in ORS 656.156 
and 656.202 while performing any duties arising out of 
arid in the course of their participation in the work evalua~ 
tion or work experience program * * *. · 

"* * * * *" 

1 ORS 655.605 and 655.615 were amended in 1979. The amendrnen·l.8 became 
effective subsequent to claimant's injury: For the rea,;oru; stated in Min,.-r u. City 
o[ Vemnni,,, -~7 0-,· A:-r 3~:-!, 614 P:?.d 120F.. 1·;,vd,,,11290 Or 149 (1980), we conclude 
·,._:__.. .. ! .!: ::., - -~ ·- •.. •.• '. . . ~ • ~. 
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RICHARDSON, P.J.
The State Accident Insurance Fund (SAIF) appeals

an order of the Workers’ Compensation Board affirming
the referee’s opinion and order which required SAIF to
accept claimant’s workers’ compensation claim. SAIF had
denied the claim on the ground that the Vocational Re
habilitation Division (VRD) failed to notify SAIF that
claimant was involved in a work experience program at
VRD as required by ORS 655.615(4). The issues are
whether VRD complied with ORS 655.615(4) and, if not,
whether claimant is entitled to compensation on the theory
that VRD was a noncomplying employer. We reverse.

Claimant had been forced to discontinue her previ
ous employment because of a disability not connected with
her employment. She was enrolled by VRD in a work
experience program and was assigned to the Malheur
Ck)unty Drug and Alcohol Rehabilitation Center. She re
ceived no salary from the Center, but VRD paid her a
monthly salary equal to the minimum hourly wage for the
time spent in the program. Claimant was injured in the
course of her duties as a counselor-trainee at the center.

At the time of claimant’s injury, ORS 655.615
provided:^

"(1) All clients participating in a work evaluation or
work experience program of the division [VRD] are consid
ered as workmen subject to ORS 656.001 to 656.794 for
purposes of this section.

n* >tc « *

"(4) The division shall furnish the fund [SAIF] with a
list of the names of those enrolled in its work evaluation or
work experience program and shall notify the fund of any
changes therein. Only those clients whose names appear
on such list prior to their personal injury by accident are
entitled to the benefits of ORS 656.001 to 656.794 and they
are entitled to such benefits as provided in ORS 656.156
and 656.202 while performing any duties arising out of
and in the course of their participation in the work evalua
tion or work experience program * * *.

n l, « 4, 4, »

* OR 655.605 and 65.5.615 were amended in 1979. The omendmenta became
effective subsequent to claimant s injury. For the reasons stated in Mi vr u. City
of Vemo i-i, -'.7 (>:• Ann 393, 614 P2d 1206, r:-ode 290Or 149(1980), we conclude
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Cite as 53 Or App 672 (1981) 675 

ORS 655.605 et seq. specifically ificludes clients of 
VRD within the coverage of the Workers' Compensation 
Act. As a prerequisite to coverage by SAIF as a_n insurer, 
VRD is required to submit a list. of clients engaged in the 
described programs. In ·Miner v. City of Vernonia, 4 7 Or 
App 393, 614 P2d 1206, rev. den 290 Qr149 (1980), we 
constrned a similar statute, former ORS 656.031(4), to 
require notification or" the workers to be covered by SAIF in 
order for SAIF to be liable as a workers' compensation 

. insurer. The primary issue in this case is whether the 
requi~ed notification was given to SAIF. 

The testimony indicated that.normally VRD satis
fied the statutory notification' by submitting a list of its 
clients on SAIF's standard fbnn 190. No list with daim
ant's name on it was submitted to SAIF in.this case. VRD 
listed claimant on another· .form, which was an internal 
memorandum containing the names of clients to be insured 
by SAIF. This list was not given to SAIF. A VRD official 
testified the latter list was prepared by VRD branch offices 
and sent to the central VRD office. He stated SAIF had 
indicated that list should be kept in the VRD main office 
and be availaple for inspection by SAIF. VRD paid a 
premium to SAIF based on the names listed on the internal 
memorandum. · 

Claimant argues that the existence of the internal 
memorandwn available to SAIF and the fact a premium 
covering her was paid is substantial compliance with ORS 
655.615(4). The statute does not require any particular 
form of list to be submitted to SAIF, but it does require that 
SAIF be provided a list of the dients of VRD subject to 
coverage for workers' compensation benefits. The internal 
memorand~, which was not given to SAIF,· does not 
satisfy the statutory requirement. ~n Miner v. City of Ver
nonia, supra, we rEljected the city's argument that by pay
ing the required premium, a contract for coverage by SAIF 
was created, even though SAIF was not notified that the 
particular worker was to be insured. That same rationale 
would apply under ORS 655.615(4). We conclude that VRD 
did not comply with the statute, and SAIF properly denied 
responsibility for the claim on that basis. 
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ORS 655.605 et seq. specifically includes clients of
VRD within the coverage of the Workers’ Compensation
Act. As a prerequisite to coverage by SAIF as an insurer,
VRD is required to submit a list, of clients engaged in the
described programs. In Mi er v. City of Vemo ia, 47 Or
App 393, 614 P2d 1206, rev de 290 Or 149 (1980), we
construed a similar statute, former ORS 656.031(4), to
require notification of the workers to be covered by SAIF in
order for SAIF to be liable as a workers’ compensation
insurer. The primary issue in this case is whether the
required notification was given to SAIF.

The testimony indicated that.normally VRD satis
fied the statutory notification by submitting a list of its
clients on SAIF’s standard form 190. No list with claim
ant’s name on it was submitted to SAIF in this case. VRD
listed claimant on another form, which was an internal
memorandum containing the names of clients to be insured
by SAIF. This list was not given to SAIF. A VRD official
testified the latter list was prepared by VRD branch offices
and sent to the central VRD office. He stated SAIF had
indicated that list should be kept in the VRD main office
and be available for inspection by SAIF. VRD paid a
premium to SAIF based on the names listed on the internal
memorandum.

Claimant argues that the existence of the internal
memorandum available to SAIF and the fact a premium
covering her was paid is substantial compliance with ORS
655.615(4), 'Die statute does not require any particular
form of list to be submitted to SAIF, but it does require that
SAIF be provided a list of the clients of VRD subject to
coverage for workers’ compensation benefits. The internal
memorandum, which was not given to SAIF, does not
satisfy the statutory requirement. In Mi er v. City of Ver-
 o ia, supra, we rejected the city’s argument that by pay
ing the required premium, a contract for coverage by SAIF
was created, even though SAIF was not notified that the
particular worker was to be insured. That same rationale
would apply under ORS 655.615(4). We conclude that VRD
did not comply with the statute, and SAIF properly denied
responsibility for the claim on that basis.

-371-



  

         
        
         

         
      

         
            

        
          

    
        

         
          
      
         

        
           

          
     

     

SAIF v. Hermann 

. Claimant argues that if her injury was not covered 
because SAIF was not provided proper notification as ·re
quired by ORS 655.615(4),· she nevertheless is entitled to 
compensation . benefits paid by SAIF because VRD is a 
noncomplying employer. ORS 656.054. Claimant raised 
this issue in her -brief filed with the Workers' Compensa
tion Board and in· her brief in this court. Because the Board 
· determined that VRD had complied with the· notif_ication 
requirement, it· did not' address the issue· as to whether 
VRD was a noncomplying employer. · · 

'fh:~re are a number of consequences which flow 
from a determination that 8!1 eqiployer has not complied 
Vliith the Act. SAIF is required.to administer the claim and 
may seek reimbursement from the. noncomplying employ
er .. ORS 656.054. In addition, the Director may assess 
penalti~ against that employer. The employer is entitled 
to notice of. the charge of noncompliance and may request a 
hearing. We conclude this issue sl:iould be addressed in the 
. first instance by. the Board. -

~ . . 

Reversed and remanded for further proceedi!1gs . 
. ·~ 
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Claimant argues that if her injurywas not covered
because SAIF was not provided proper notification as re
quired by ORS 655.615(4), she nevertheless is entitled to
compensation benefits paid by SAIF because VRD is a
noncomplying employer. ORS 656.054. Claimant raised
this issue in her brief filed with the Workers’ Compensa
tion Board and in her brief in this court. Because the Board
determined that VRD had complied with the notification
requirement, it did not address the issue as to whether
\TID was a noncomplying employer.

There are a number of consequences which flow
from a determination that ein employer has not complied
vi*ith the Act. SAIF is required to administer the claim and
may ^ek reimbursement from the noncomplying employ
er. ORS 656.054. In addition, the Director may assess
penalti^ against that employer. The employer is entitled
to notice of.the charge of noncompli^ce andmay request a
hearing. We conclude this issue should be addressed in the
first instance by the Board. •

Reversed and remanded for fxuther proceedings.
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488 September 8, 1981 

IN THE COURT OF APPEALS OF THE 
STATE OF OREGON 

In the Matter of the Compensation 
of Olive ff Morris, Claimant. 

MORRIS, 
Petit/oner, 

u. 
DENN"'Y'S RESTAURANT, et al, 

Respondents. · 

!WCB No. 78-6247, CA 18174) 

863 

Judicial Review from Workers' Compensation Board. 

On claimant's petition for attorney fees filed March 9, 
1981; on i·espondents' motion for clarification of decision 
filed March 12, 1981. 

Robert K. Udziela, Portland, for the petition. 

Margaret H. Leek Leiberan, Portland, for the motion. 
With her on the motion was Lang, Klein, Wolf, Smith, 
Griffith & Hallmark, Portland. 

Before Joseph, Chief Judge, and Thornton and Warden, 
Judges.· 

WARDEN, J. 

Remanded with instructions. 

Thornton, ,J., concurring in part; rlissenting in part. 
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IN THE COURT OF APPEALS OF THE
STATE OF OREGON

In the Matter of the Compensation
of Olive H. Morris, Claimant.

MORRIS,
Petitio er,

V.
DENNY’S RESTAURANT, et al,

Respo de ts.
(WCB No. 78-6247, CA 18174)

Judicial Review from Workers’ Compensation Board.
On claimant’s petition for attorney fees filed March 9,

1981; on respondents’ motion for clarification of decision
filed March 12, 1981.
Robert K. Udziela, Portland, for the petition.
Margaret H. Leek Leiberan, Portland, for the motion.

With her on the motion was Lang, Klein, Wolf, Smith,
Griffith & Hallmark, Portland.
Before Joseph, Chief Judge, and Thornton and Warden,

Judges.
WARDEN, J.
Remanded with instructions.
Thornton, J., concurring in part; dissenting in part.

No. 488 Scp -ember 8, 1981 863
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WARDEN., J. 

This proceeding involves two separate petitions in 
the same case, which we have consolidated. In the first 
claimant moves for an award of an attorney fee of $1600 
payable out of the compensation due claimant. She asserts 
that the same is authorized under ORS.656.386(2).1 In the 
second petition, respondents seek clarification as to the 
effective date of claimant's permanent total disability. 
award. · 

· This was an accepted claim. By a stipulated order 
approved 'by the Board, claimant had previously been 
awarded 50 percent unscheduled permanent partial dis
ability for injury to her low back. Following a Determina- . 
tion Order on July 20, 1978, which failed to increase prior ' 
awards for claimant's disability~ claimant requested a 
hearing, and the referee increased ·claimant's permanent 
disability 'to 75 percent, unscheduled. Out of t~at award, 
the referee awarded claimant's attorney 25 percent of the 
benefits, which brought about_an award of an attorney fee 
of $1400, which has been paid. 

On appeal to the Board, claimant contending she 
was permanently and totally disabled, the opinion and 
order of ·the referee was affirmed, and claimant's attorney · 
received no fee. On . appeal to this. Court, we awarded 
claimant permanent total disability benefits. Morris v. 
Denny's, 50 Or App 533, 623 P2d 1118 (1981). 

The allowance of an attorney fee on this award is 
covered by ORS 656.388( 4)2 and an administrative rule 
adopted by -the Workers' Corµpensation Board. The rule is 
OAR 438-47-045, which provides: · 

, 1 ORS 656.386(2) provides: 

"In all other cases attorney fees shall continue to be paid from the 
claimant's award of compensation except as otherwise provided in ORS 
656.382." · 

-5tt Gainer u. SA.IF, 50 Or App 457, 623 P2d 1093 {1981). 

2 ORS 656.388(4) provides: 

'"The board shall, after consultation with the Board of Governors of the. 
Oregon State Bar, establish a suggested schedule of fees for attorneys 
representing a worker under ORS 656.001 to 656.794.n 
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C te as 53 Or App 863 (1981) 865

WARDEN, J.
This proceeding involves two separate petitions in

the same case, which we have consolidated. In the first
claimant moves for an award of an attorney fee of $1600
payable out of the compensation due claimant. She asserts
that the same is authorized under ORS.656.386(2).^ In the
second petition, respondents seek clarification as to the
effective date of claimant’s permanent total disability,
award.

This was an accepted claim. By a stipulated order
approved by the Board, claimant had previously been
awarded 50 percent unscheduled permanent partial dis
ability for injury to her low back. Following a Determina
tion Order on July 20, 1978, which failed to increase prior
awards for claimant’s disability, claimant requested a
hearing, and the referee increased claimant’s permanent
disability to 75 percent, unscheduled. Out of that award,
the referee awarded claimant’s attorney 25 percent of the
benefits, which brought about an award of an attorney fee
of $1400, which has been paid.

On appeal to the Board, claimant contending she
was permanently and totally disabled, the opinion and
order of the referee was affirmed, and claimant’s attorney
received no fee. On appeal to this Court, we awarded
claimant permanent total disability benefits. Morris v.
De  y% 50 Or App 533, 623 P2d 1118 (1981).

The allowance of an attorney fee on this award is
covered by ORS 656.388(4)^ and an administrative rule
adopted by the Workers’ Compensation Board. The rule is
OAR 438-47-045, which provides:

OR 656.386(2) provides:

^n all other cases attorney fees shall continue to be paid from the
claimant s award of compensation except as otherwise provided in OR 
656.382.

See Gai er u. SAIF, 50 Or App 457, 623 P2d 1093 (1981).
2 OR 666.388(4) provides:

"The board shall, after consultation with the Board of Governors of the
Oregon  tate Bar, establish a suggested schedule of fees for attorneys
representing a worker under OR 656.001 to 656.794.

#
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866 ;cs.,~6,_, .. ,.,. Morris v. Denny's 

"(1) lf claimant appeals the extent of temporary or 
permanent disability to the Court of Appeals, an addition
al fee of 25 percent of any incre·ase awarded by the appel
late court shall be approved_ 

"(2) If a denied claim, also denied by the referee, and 
the board is appealed to the Court of Appeals and on appeal 
is reversed and accepted, the court shall allow claimant's 
attorney a reasonable fee." 

ORS 656.388(4) 'd1rects the Workers' Compensation Board 
to "establish a suggested schedule of fees for attorneys 
representing a worker under ORS 656.001 to 656. 795.'' 
(Emphasis addeq.) OAR 43g:4 7-005 states: 

"Ruies (438-147-000 through [438-]47-095 apply to the 
establishme)J_t of a suggested schedule of fees for attorneys 
. representing workers under ORS Chapter 656." (Emphasis 
added.) . · . . · . . 

Hence, the. schedule is not mandatory, but merely sugges-
tive, and it does n()t determine who applies· it. ·. 

As to OAR 438-47-045 specifically, while the rule 
could be interpreted as authorizing or directing this court 
to award attorney fees in a specific amount, we construe it 
as meaning that, in such a case, the Board shall approve an 
additional fee of 25 percent of any increase awarded by the 
appellate court. In essence, as we construe rule 438-47-045, 
it would read: · 

"If claimant appeals the extent of temporary or perma
nent disability to the Court of Appeals, an additional fee of 
25 percent of any increase awarded by the appellate court· 
shall be approved by the Board." 

Accordingly, we remand this· petition to the Board for 
resolution of the question of att.:>rney fees. 

We next consider respondents' petition for ~larifi
cation of the effective date of claimant's permanent total 
disability award_ In Wilke v. SAIF, 49 Or App 427,619 P2d 
950 (1980), we held that the date upon which a claimant is 
permanently and totally disabled is a matter for proof and 
that there the injured worker showed such condition as of 
the date of the psychologist's report which, along 'with the 
treating doctor's earlier report on claimant's back, estalr 
lished permanent total disability.3 · · 

3 See also Leedy u. Knox, 34 Or App 911,581 P2d 530 (1978). 
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"(1) If claimant appeals the extent of temporary or
permanent disability to the Court of Appeals, an addition
al fee of 25 percent of any increase awarded by the appel
late court shall be approved.

"(2) If a denied claim, also denied by the referee, and
the board is appealed to the Court of Appeals and on appeal
is reversed and accepted, the court shall allow claimant’s
attorney a reasonable fee.”

ORS 656.388(4) directs the Workers’ Compensation Board
to "establish a suggested schedule of fees for attorneys
representing a worker under ORS 656.001 to 656.795.”
(Emphasis added.) OAR 438-47-005 states:

"Rules [438-J47-000 through [438-J47-095 apply to the
establishment of a suggested schedule of fees for attorneys
representing workers under OR Chapter 656.” (Emphasis
added.)

Hence, the. schedule is not mandatory, but merely sugges
tive. and it does not determine who applies it.

As to OAR 438-47-045 specifically, while the rule
could be interpreted as authorizing or directing this court
to award attorney fees in a specific amount, we construe it
as meaning that, in such a case, the .Soa/xfshall approve an
additional fee of 25 percent of any increase awarded by the
appellate court. In essence, as we construe rule 438-47-045,
it would read;

"If claimant appeals the extent of temporary or perma
nent disability to the Court of Appeals, an additional fee of
25 percent of any increase awarded by the appellate court
shall be approved by the Board.”

Accordingly, we remand this petition to the Board for
resolution of the question of attorney fees.

We next consider respondents’ petition for clarifi
cation of the effective date of claimant’s permanent total
disability award. In Wilke v. SAIF, 49 Or App 427, 619 P2d
950 (1980), we held that the date upon which a claimant is
permanently and totally disabled is a matter for proof and
that there the injured worker showed such condition as of
the date of the psychologist’s report which, along with the
treating doctor’s earlier report on claimant’s back, estab
lished permanent total disability.®

See also Leedy u. K ox, 34 Or App 911, 581 P2d 530 (1978).
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The determination that an injured worker is per
manently and totally disabled is a legal c;onclusion of which 
medical testimony is only on_e part. Other factors including 
psychological disabili~y, age, training, aptitude, adaptabili
ty to nonphysical labor, mental capacity, conditions.of the 

· labor market and motivation must' also be. examined. In 
Wilke both · medical and psychological elements were in
volv'ed. A claimant is entitled to offer evidence and testi
mony as to disability up to and including the time of the 
hearing to prove the case. It is not until the hearing that all 
th!i! elements of· the case haye been considered arid claim
ant's disability is final~y determinedand adjudged. 

After reviewing the issue, ·we now conc~ude that·1 
the rule announced in - Wilke is the proper rule, namely, 
that when an award has been modified, the effective date of 
that modification is the earliest date that claimant's per
manent total disability is proved to have existed. 

Applying the Wilke rule in this matter, we find 
cl_aimant-to have established that she was permanently and 
totally disabled as of October 3, 1979. That is the date. of 
her followup examination· at Woodland Park Hospital in 
the Northwest Pain Center Program .. From that examina
tion, the doctor found that there was "definite deterioration 
in ~er level of physical functioning." (She had been 
admitted to the Pain Center Program on April 23, 1979, 
and discharged on May 11, 1979.) ]n his report of the 
followup examination, he expressed "our feeling * * * that 
further medical or surgical efforts to deal with her problem 
will not be successful*** ." A clinical psychologist at the 
Center concluded after the followup exaIJ.li.nation that fur
ther· therapy would not benefit claimant and that she was 
not a candidate for vocational rehabilitation. The record is 
devoid of any evidence relevant to determining claimant's -
disabil~ty after October 3, 1979. She was permanently and 
totally disabled at that date. 

· Remanded with instructions. 
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The determination that an injured worker is per
manently and totally disabled is a legal conclusion of which
medical testimony is only one part. Other factors including
psychological disability, age, training, aptitude, adaptabili
ty to nonphysical labor, mental capacity, conditions,of the
labor market and motivation must also be examined. In
Wilke both medical and psychological elements were in
volved. A claimant is entitled to offer evidence and testi
mony as to disability up to and including the time of the
hearing to prove the case. It is not until the hearing that all
the elements of the case have been considered and claim
ant’s disability is finally determinedand adjudged.

After reviewing the issue, we now conclude that i
the rule announced in Wilke is the proper rule, namely,
that when an award has beenmodified, the effective date of
that mbdification is the earliest date that claimant’s per
manent total disability is proved to have existed.

Applying the Wilke rule in this matter, we find
claimant to have established that she was permanently and
totally disabled as of October 3, 1979. That is the date of
her followup examination at Woodland Park Hospital in
the Northwest Pain Center Program. From that examina
tion, the doctor found that there was "definite deterioration
in her level of physical functioning.” (She had been
admitted to the Pain Center Program on April 23, 1979,
and discharged on May 11, 1979.) In his report of the
followup examination, he expressed "our feeling * ♦ * that
further medical or surgical efforts to deal with her problem
will not be successful * * * .” A clinical psychologist at the
Center concluded after the followup examination that fur
ther therapy would not benefit claimant and that she was
not a candidate for vocational rehabilitation. The record is
devoid of any evidence relevant to determining claimant’s
disability after October 3, 1979. She was permanently and
totally disabled at that date.

Remanded with instructions.
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~:- I • .. Morris v. Denny's 

THORNTON, J., concurring in part; dissenting in 

I concur with the majority's analysis and decision 
3.S to the first .petition, namely, the issue of the award of 
.::.ttorney fees in this case. 

With respect to the second petition, which deals 
...-.ith determining the effective date of permanent and total 
disability, I disagree. 

The entire purpose of our reconsidering this issue 
and requesting. supplemental briefs on this point was to 
establish an· all~inclusive rule for determining the effective 
date ·of modifications awarding permanent· and total dis
ability. The rule proposed in the majority opinion is accept
.3.ble as far as it goes, but it does not go "far enough. 
~oreover, · as explained below, the proposed rule is mis
:akenly applied by the majority in the case at bar. While I 
agree with the ·majority that the rule in Wilke u. SAIF, 49 
Or App 427, 619 P2d 950 (1980) should be adhered to where 
applicable, this r;ule does i:iot covel' the foll~wing fact situa
:ions 1) where there is no evidence, or insufficient evidence, 
in the · record est~blishing a sp_ecific date of claimant's 
:>errnanent and total disability; and 2) where new evidence 
has been considered on review PY the Workers' Compensa
:ion Board or court following the decision by the hearing 
officer. · · 

The majority opinion says: 
"The determination that an injured worker is perma

nently and totally disabled is a legal conclusion of which 
medical testimony is only one part. Other factors including 
psychological disability, age, training, aptitude, adap~bil
ity to nonphysical labor, mental capacity, conditions of the 
labor market and motivation must also be examined. In 
Wz"lke both medical and psychological elements were in

volved. Claimant is entitled to offer .evidence and testi
mony as-to his disability up to and including the time of 
the hearing to prove his case. It is not until the hearing 
that all the elements of the case have been considered and 
claimant's disability is.finally determined and_ adjudg1..-d." 

After expounding the above· sound and safutary 
propositions of workers' compensation law (with which I 
wholeheartedly agree), the majority opinion then proceeds 
to ignore them in deciding the JX>int in 1ssu~. 
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THORNTON, J., concurring in part; dissenting in
part.

I concur with the majority’s analysis and decision
as to the first .petition, namely, the issue of the award of
attorney fees in this case.

With respect to the second petition, which deals
wdth determining the effective date of permanent and total
disability, I disagree.

The entire purpose of our reconsidering this issue
and requesting. supplemental briefs on this point was to
establish an all-inclusive rule for determining the effective
date of modifications awarding permanent and total dis
ability. The rule proposed in the majority opinion is accept
able as far as it goes, but it does not go far enough.
Moreover, as explained below, the proposed rule is mis
takenly applied by the majority in the case at bar. While I
agree with the majority that the rule in Wilke v. SAIF, 49
Or App 427, 619 P2d 950 (1980) should be adhered to where
applicable, this nile does not cover the following fact situa
tions 1) where there is no evidence, or insufficient e\’idence,
in the record establishing a specific date of claimant’s
permanent and total disability; and 2) where new evidence
has been considered on review by the Workers’ Compensa
tion Board or court following the decision by the hearing
officer.

The majority opinion says:
"The determination that an injured worker is perma

nently and totally disabled is a legal conclusion of which
medical testimony is only one part. Other factors including
psychological disability, age, training, aptitude, adaptabil
ity to nonphysical labor, mental capacity, conditions of the
labor market and motivation must also be examined. In
Wilke both medical and psychological elements were in
volved. Claimant is entitled to offer evidence and testi
mony as to his disability up to and including the time of
the hearing to prove his case. It is not until the hearing
that all the elements of the case have been considered and
claimant’s disability is,finally determined and adjudged."

After expounding the above sound and salutao’
propositions of workers’ compensation law (with which I
wholeheartedly agree), the majority opinion then proceeds
to ignore them in deciding the point in issue.
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as 53 Or App 863 (1981) 869 

As pointed out in Wilson v. Weyerhaeuser, 30 Or 
App 403, 409, 567 P2d 567 (1977): 

"There are two types of permanent total disabiHty: (1) 
that arising entirely from medical or physical incapacity
such _ cases are easier to detennine and seldom find their 
way to us on appeal-and (2) that arising from physical 
conditions of less than total incapacity plus nonmedical 
conditions, which together result in permanent total dis
ability. Typically, such nonmedical evidence relates to age, 
training; aptitude, adaptability to nonphysical labor, men
tal capacity and emotional condition, as well as the condi
tion of the labor market. "' * *" 

In my view, the proposal in the majority opinion is 
defective and_incomplete in failingto'deal with the two fact 
situations described above. · 

In the case at bar, ~he majority declares: 

"Applying the Wilke rule in this matter, we find claim
ant to have established that she was permanently and 
totally disabled as of October 3, 1979. That is the date of 
her followup examination at Woodland Park Hospital in 
the Northwest Pain Center Program. * "' *" 

I disagree with ~he majority's conclusion on the 
facts as well as the law. A reading of this court's original 
opinion on the merits in this case (50 Or App 533, 623 P2d 
1118 (1981) shows that this court there determined that 
claimant was permanently and totally disabled as a result 
of her physical condition plus nonmedical elements of age, 
training, aptitude, adaptability to non-physical labor, men
tal capacity, emotional condition and conditions of the 
labor market. 50 Or App at 537. Contrary to the assertion 
in the majority opinion, no doctor at any time ever stated 
that claimant was 'permanently and total_ly disabled. 

For the foregoing reasons it is impossible either 
from the medical reports or ·other evidence in this case to 
fix a date when it can be said that the evidence established 
that claimant was permanently and totally disabled. Only 
pure . speculation can be used by a court to set a date on . 
which claimant became permanently and totally disabled. 

The majority's position that the Wilke rule can be 
applied in the instant situation is totally untenable. 
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As pointed out in Wilso v. Weyerhaeuser, 30 Or
App 403, 409, 567 P2d 567 (1977):

"There are two types of permanent total disability; (1)
that arising entirely from medical or physical incapacity
such, cases are easier to determine and seldom find their
way to us on appeal and (2) that arising from physical
conditions of less than total incapacity plus nonmedical
conditions, which together result in permanent total dis
ability. TVpically, such nonmedical evidence relates to age,
training, aptitude, adaptability to nonphysical labor, men
tal capacity and emotional condition, as well as the condi
tion of the labor market. * * *”

In my view, the proposal in the majority opinion is
defective and incomplete in failing to deal with the two fact
situations described above.

In the case at bar, the majority declares:
"Applying the Wilke in this matter, we find claim

ant to have established that she was permanently and
totally disabled as of October 3, 1979. That is the date of
her followup examination at Woodland Park Hospital in
the Northwest Pain Center Program. * * *”

I disagree with the majority’s conclusion on the
facts as well as the law. A reading of this court’s original
opinion on the merits in this case (50 Or App 533, 623 P2d
1118 (1981) shows that this court there determined that
claimant was permanently and totally disabled as a result
of her physical condition plus nonmedical elerhents of age,
training, aptitude, adaptability to non-physical labor, men
tal capacity, emotional condition and conditions of the
labor market. 50 Or App at 537. Contrary to the assertion
in the majority opinion, no doctor at any time ever stated
that claimant was permanently and totally disabled.

For the foregoing reasons it is impossible either
from the medical reports or other evidence in this case to
fix a date when it can be said that the evidence established
that claimant was permanently and totally disabled. Only
pure speculation can be used by a court to set a date on
which claimant became permanently and totally disabled.

The majority’s position that the Wilke rule can be
applied in the instant situation is totally untenable.
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870 Morris v. ·Denny's 

My review of thiR matter persuades me that the 
rnle should be as follows: 

When an award has been modified to award permanent 
and total disability, the effective date is to be determined 
as follows: 

1) Where the injured worker has proven that he was 
permanently and totally disabled as of a certain date, then 
that is the effective date. Wilke v. S.AJF, supra. 

2) \Vhere there is no evidence, or insufficient evidence, 
in the record establishing a specific date of clatmant's 
permanent and total disability, then the effective date of 
that modification should be the date of the first hearing at 
which the latest evidence bearing on that issue was 
offered, and upon which a correct determination of that, 
disability could have been made, by the referee, Workers' 
Con:iperisation Board or court." , · 

3) In those instances where new evidence has been 
considered on review by the Workers' Compensation Board 
or court following the decision by the referee, and the 
previous award has been modified, then the date of the 
Board or court's hearing shall be deemed the effective date 
of di,mbility. , . , 
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870 Morris V. Denny’s
My review of this matter persuades me that the

rule should be as follows:
When an award has been modified to award permanent

and total disability, the effective date is to be determined
as foRows:

1) Where the injured worker has proven that he was
permanently and totally disabled as of a certain date, then
that is the effective date. iVilke v. SAJF,  upra.

2) Where there is no evidence, or insufficient evidence,
in the record establishing a specific date of claimant’s
permanent and total disability, then the effective date of
that modification should be the date of the first hearing at
which the latest evidence bearing on that issue was
offered, and upon which a correct determination of that,
disability could have been made, by the referee. Workers’
Compensation Board or court.

3) In those instances where new evidence has been
considered on review by the Workers’ Compensation Board
or court following the decision by the referee, and the
previous award has been modified, then the date of the
Board or court’s hearing shall be deemed the effective date
of disability.
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586 September 16, 1981 

IN THE SUPREME COURT OF THE 
STATE OF OREGON 

In the Matter of the Compensation 
of James Ohlig, Claimant. 

OHLIG, 
Petitioner-C,:oss-Respondent, 

V. 

FMC.MARINE & RAIL EQUIPMENT 
. . DIVISION, 
Respondent-Cross-Petitioner. 

(CA 15985, SC 27224) 

On Review from the Court of Appeals.* 

Argued and submitted January 6, 1981. 

No. 105 

Burton J. Fallgren, Portland, argued the cause and filed 
briefs for petitioner/cross-respondent. 

Katherine H. O'Neil, Portland, argued the cause for 
r~spondent/cross-petitioner .. With her on the briefs were 
Schwabe, Williamson, Wyatt, Moore & Roberts, Portland. 

Before Denecke, Chief Justice, and Lent, Linde, Peter-
son, Tanzer and Campbell,. Justices. 

LENT, J. 

Reversed and remanded: 

Peterson, J., filed a dissenting opinion. 

"'Appeai from Judicial Review of Workers' Compensation Board (WCB # 77-· 
r:741) 47' 0r· App 363, 614 P2d 146· (1980). 
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IN THE SUPREME COURT OF THE
STATE OF OREGON

In the Matter of the Compensation
of James Ohlig, Claimant.

OHLIG,
Petitio er-Crpss-Respo de t,

V.
FMC MARINE & RAIL EQUIPMENT

DIVISION,
Respo de t-Cross-Petitio er.
(CA 15985, SC 27224)

On Review from the Court of Appeals.*

Ar^ed and submitted January 6, 1981.

Burton J. Fall^en, Portland, argued the cause and filed
briefs for petitioner/cross-respondent.

Katherine H. O’Neil, Portland, argued the cause for
respondent/cross-petitioner. With her on the briefs were
Schwabe, Williamson, Wyatt, Moore & Roberts, Portland.

Before Denecke, Chief Justice, and Lent, Linde, Peter
son, Tanzer and Campbell, Justices.

LENT, J.
Reversed and remanded^

Peterson, J., filed a dissenting opinion.

• Appeal from Judicial Review of Workers Compensation Board (WCB # 77-
17741) 47 Or App 363, 614 P2d 146 (1980).
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Ohlig v. FMC Rail & Marine Equip't Divn. 

LENT, J. 

The issue in this worker's compensation case is 
whether the Court of Appeals should have allowed ~~ rea
sonable attorney fee to the claimant's attorney to be p:iid by 
L"le direct responsibility employer under ORS 656.38i,(l) or 
if the claimant's attorney fees must be paid from his c>\vard 
oi •compensation ·under· ORS 65~.386(2). 

"656.386(1) In all cases involving accidental injuries 
where a claimant prevails in an appeal to the Court of 
Appeals from a board order denying his claim for compc~n
sation, the court shall allow a reasonable attorney fot' to 
the claimant's attorney-" In such rejected cases where the 
claimant prevails finally in a hearing before the referee or 
in a review. by the board itself, then the referee or board 
shall allow a reasonable attorney fee; however, in the 
event a dispute arises as to the amount allowed by the 
referee or board, that amount may be settl_ed as provided 
for in subsection (2) of ORS 656.388. Attorney fees pro
vided for in this section shall be paid from the Industrial 
Accident Fund as an administrative expense when the 
claiman_t was employed by a contributing employer. and \~• 
paid by the direct responsibility employer when the chim
ant was employed by such an employer. 

''(2) In all other cases attorney fees shall continue to be 
paid from the claimant's award of compensation except as 
othe~se provided in ORS 656.382." · · · 

Background 
The case arises out of claimant's compensable in

c.ustrial accident of January 10, 1975. In the accident 
claimant sprained his right ankle. He also suffered injury 
to an intervertebral disc, but this injury was not diagnosed 
until much later. The direct responsibility employer accept
ed. the claim for worker's compensation, and the claim was 
closed by a Determination Order of July 8, 1975, which 
_awarded permanent partial disability for five percent loss 
of claimant's right foot. · · · 

Claimant suffered recurrent problems· with his 
right leg. Periodically it would give out, causing him.to fall. 
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LENT. J.

The issue in this worker’s compensation case is
whether the Court of Appeals should have allowed a rea
sonable attorney fee to the claimant’s attorney to be paid by
the direct responsibility employer under ORS 6o6.38r>(l) or
if the claimant’s attorney fees must be paid from his award
of compensation under ORS 656.386(2).

"666.386(1) In all cases involving accidental injuries
where a claimant prevails in an appeal to the Coun of
Appeals from a board order denying his claim for compen
sation, the court shall allow a reasonable attorney fee to
the claimant’s attorney. In such rejected cases where the
claimant prevails finally in a hearing before the referee or
in a review by the board itself, then the referee or board
shall allow a reasonable attorney fee; however, in the
event a dispute arises as to the amount allowed by the
referee or board, that amount may be settled as provided
for in subsection (2) of ORS 656.388. Attorney fees pro
vided for in this section shall be paid from the Industrial
Accident Fund as an administrative expense when the
claimant was employed by a contributing employer, and lx*
paid by the direct responsibility employer when the claim
ant was employed by such an employer.

"(2) In all other cases attorney fees shall continue to be
paid from the claimant’s award of compensation except as
otherwise provided in ORS 656.382.”

Backgrou d
The case arises out of claimant’s compensable in

dustrial accident of January 10, 1975. In the accident
claimant sprained his right ankle. He also suffered injury
to an intervertebral disc, but this injury was not diagnosed
until much later. The direct responsibility employer accept
ed the claim for worker’s comp>ensation, and the claim was
closed by a Determination Order of July 8, 1975, which
awarded permanent partial disability for five percent loss
of claimant’s right foot.

Claimant suffered recurrent problems' with his
right leg. Periodically it would give out, causing him to fall.
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as 291 Or 586 (1981) 589 

All doctors concerned continued to diagnose and treat the 
problem as stemming from the ankle injury. Claimant 
eventually underwent surgery on his ankle and was fitted 
with a brace. Employer accepted liability for this medical 
treatment, and a second Determination Order was entered 
on February 28, 1977. This Determination Order did not 
increase claimant's permanent disability compensation. At 
that time both the employer and the claimant, upon avail
able medical opinion, believed that this claim concerned 
nothing but injury to the right ankle. Claimant's falling 
persisted. 

On March 15, 1977, claimant requested a hearing, 
stating the issue in the following tenns: 

"l. Had Claimant received all of the TTD to which he 
is is [sic] entitled? 

"2. Is Claimant's condition stationary? 
"3. The amount of permanant [sic] disability to which 

claimant is entitled." 

Finally, in May, 1977, after the request for hearing 
was filed, Dr. John Blosser, a consulting physician for'the 
employer's insurance carrier,_began to suspect that the t1ue 
cause of claimant's leg difficulties was a back condition. In 
June, 1977;Dr. Blosser sent a letter to the carrier, in which 
he detailed claimant's back condition, and opined that 
claimant could have injured an intervertebral disc in his 
original fall. On August 26, he sent another letter to the 
carrier, stating that claimant definitely had a back prob
lem and that he was unable to work because his leg kept 
giving out. On October 3; the carrier received the physi
cian's full reports on the claimant's case to that point. 
These included an entry of September 30, 1977, in which 
the doctor stated that a lamiriectomy was necessary. 

On September 26, 1977, Dr. Blosser addressed a 
letter to claimant's attorney in which he stated: 

"From the description of his original accident, I can only 
conclude or be of the opinion that most likely this disc 
trouble arose as a result of that accident.". 

-382-

C te as 291 Or 586 (1981) 589

All doctors concerned continued to diagnose and treat the
problem as stemming from the ankle injury. Claimant
eventually underwent surgery on his ankle and was fitted
with a brace. Employer accepted liability for this medical
treatment, and a second Determination Order was entered
on February 28, 1977. This Determination Order did not
increase claimant’s permanent disability compensation. At
that time both the employer and the claimant, upon avail
able medical opinion, believed that this claim concerned
nothing but injury to the right ankle. Claimant’s falling
persisted.

On March 15, 1977, claimant requested a hearing,
stating the issue in the following tenns:

"I. Had Claimant received all of the TTD to which he
is is [sic] entitled?

"2. Is Claimant’s condition stationary?
"3. The amount of permanent [sic] disability to which

claimant is entitled.”
Finally, in May, 1977, after the request for hearing

was filed. Dr. John Blosser, a consulting physician for'the
employer’s insurance carrier, began to suspect that the true
cause of claimant’s leg difficulties was a back condition. In
June, 1977, Dr. Blosser sent a letter to the carrier, in which
he detailed claimant’s back condition, and opined that
claimant could have injured an intervertebral disc in his
original fall. On August 26, he sent another letter to the
carrier, stating that claimant definitely had a back prob
lem and that he was unable to work because his leg kept
giving out. On October 3, the carrier received the physi
cian’s full reports on the claimant’s case to that point.
These includ^ an entry of September 30, 1977, in which
the doctor stated that a laminectomy was necessary.

On September 26, 1977, Dr. Blosser addressed a
letter to claimant’s attorney in which he stated:

"From the description of his original accident, I can only
conclude or be of the opinion that most likely this disc
trouble arose as a result of that accident.”
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Ohlig v. FMC-Rail & Marine Eguipl_Divn. 

Claimant's attorney forwarded this letter, along with a 
rover letter, to the employer's attorney on October 4. To the 
rover letter, c~aimant's counsel penne1 the notation, 

"Based on this report you should reopen _and pay TID for 
full time less time worked and you should auth,nize 
surgery." 

On October 21, ~977, claimant\.: hearing was cone 
.-ened. At this hearing the employer orally der:.ied liability 
for the claimant's back condition, contending that it wa:3 
not caused by the injury of January 10. 1975. The rderee 
noted this denial in the record. The employer ·reasserted its 
acceptance of the claim with rnspect to claimant's ankle, 
but contended that the initial accident did not cau:3e the 
back condition. 

On November 30, 1977, while the he::iring was in 
recess, claimant Wlderwent surgery for removal of a her
niated L4-L5 disc. The surgery relieved claimant's condi-
tion, and he has since returned to work. · 

A supplemental hearing was held on August 25, · 
1978. At thi.s heartng;. the employer reasserted its oral 
denial of liability for dainiant's back condition. In his 
v.Ti.tten Opinion and Order dated October 20, 1978; the 
rderee recited in part as follows: . · 

"* **Claimant filed a request for hearing on March L5, 
1977. He stated three issues· as follows: 

. "1) Has claimant received all of the temporary to~al 
disability to which he is entitied? 

·"2) Is claimant's condition stationary? 
"3) The amount of permanent disability to which 

claimant is entitled. 

"At the initial hearing claimant was allowed to amend liis 
request for hearing to include determination of the valid
ity of the ·employer:,, oral denial on record of coverage for 
claimant's back· condition. The issues of penalties and 
attornels fees for unreasonable resistance were also 
included." (Emphasis added.) 

The referee found the evidern;:e insufficient to persuade 
_him "that claimant's back injury resultt::d from his indus
trial in~ury." The ·referee accordingly ordered 

"that defendant's partial denial with.respect to claimant's 
b~ck conditio,,. he and is· hl'reby ri.ffirrrwd." 
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Claimant’s attorney forwarded this letter, along with a
cover letter, to the employer’s attorney on October 4. To the
cover letter, claimant’s counsel penned the notation,

"Based on this report you should reopen and pay TTD for
full time less time worked and you should authorize
surgery.”

On October 21, 1977, claimant's hearing was cout
vened. At this hearing the employer orally denied liability
for the claimant’s back condition, contending that it was
not caused by the injury of January 10. 1975. The referee
noted this denial in the record. The employer reasserted its
acceptance of the claim with respect to claimant’s ankle,
but contended that the initial accident did not cause the
back condition.

On November 30, 1977, while the hearing was in
recess, claimant imderwent surgery for removal of a her
niated L4-L5 disc. The surgery relieved claimant’s condi
tion, and he has since returned to work.

A supplemental hearing was held on August 25,
1978. At this hearing,, the employer reasserted its oral
denial of liability for. claimant’s back condition. In his
v.“ritten Opinion and Order dated October 20, 1978; the
referee recited in part as follows: .

"* * * Claimant filed a request for hearing on March 15,
1977. He stated three issues as follows:

. ”1) Has claimant received all of the temporary total
disability to which he is entitled?

"2) Is claimant’s condition stationary?
"3) The amount of permanent disability to which

claimant is entitled.
"At the initial hearing claimant was allowed to amend his
request for hearing to include determination of the valid
ity of the employer oral denial on record ofcoverage for
claimant back condition. The issues of penalties and
attorney’s fees for unreasonable resistance were also
included.” (Emphasis added.)

The referee found the evidence insufficient to persuade
him "that claimant’s back injury resulted from his indus
trial injury.” The referee accordirigly ordered

that defendant’s partial denial with respect to claimant’.^
back condition be and is borebv affirmed.”
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Claimant requested review by the Worker's Com
pensation Board, which found that claimant had establish-· 
ed the causal link between the accident and his back 
condition, reversed the referee, ordered the employer to pay 
compensation, and assessed penalties and attorney fees. On · 
reconsideration requested by the employer, the Board 
reversed its earlier decision and reinstated the Order and 
Opinion of the referee. 

Claimant requested judicial review by the Court of 
Appeals. That court viewed the posture of the case as 
follows: 

"Claimant appeals from an order of the Workers' Com
pensation Board which upheld a denial o'f his claim for a 
herniated spinal disc. 

"There is no dispute that claimant suffered a damaged 
disc; the issue is whether the damage is traceable to a fall 
at work. The carrier accepted his claim filed for an ankle 
injury received in the fal], but contended at the hearing 
that there was no causal relationship between the compen
sable injury to his ankle and· his back condition. * * *" 

Ohlig v. Marine & Rail Equipment, 47 Or App 363,365,614 
P2d 146 147(1980). Reviewing de novo, the court held that 
claimant had shown by a preponderance of the evidence 
that his herniated disc was caused by his work accident and 
concluded its opinion as foHows: 

"The Board's order on review upon reconsideration is 
reversed and claimant's claim is remanded to the employer 
and its carrier to be accepted and for payment of compensa
tion, as provided by law, commencing on January 10, 1975 
and until ·the claim is closed pursuant to the provisions of 
ORS ·656.268." 

47 Or App at 368, 614 P2d at 148. The court refused 
claimant's request for penalties and for attorney fees to be 
paid by the employer under ORS 656.386(1). 

This court a11owed claimant's petition for review 
on the question of the employer's responsibility to pay 
attorney fees. ORS 2.520; 290 Or 171 (1980). 

The court below reasoned that the various medical 
reports and other writings which claimant sent to the 
employer afte~ he requested review did not contitute a 
"separate" claim. From this the court apparently reasoned 
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Claimant requested review by the Worker’s Com
pensation Board, which found that claimant had establish
ed the causal link between the accident and his back
condition, reversed the referee, ordered the employer to pay
compensation, and assessed penalties and attorney fees. On
reconsideration requested by the employer, the Board
reversed its earlier decision and reinstated the Order and
Opinion of the referee.

Claimant requested judicial review by the Court of
Appeals. That court viewed the posture of the case as
follows:

"Claimant appeals from an order of the Workers’ Com
pensation Board which upheld a denial of his claim for a
herniated spinal disc.

"There is no dispute that claimant suffered a damaged
disc; the issue is whether the damage is traceable to a fall
at work. The carrier accepted his claim filed for an ankle
injury received in the fall, but contended at the hearing
that there was no causal relationship between the compen
sable injury to his ankle and his back condition. * *

Ohlig V. Mari e&RailEquipme t, A1 Or App 363, 365,614
P2d 146 147 (1980). Reviewing de novo, the court held that
claimant had shown by a preponderance of the evidence
that his herniated disc was caused by his work accident and
concluded its opinion as follows:

"The Board’s order on review upon reconsideration is
reversed and claimant’s claim is remanded to the employer
and its carrier to be accepted and for payment of compensa
tion, as provided by law, commencing on January 10,1975
and until the claim is closed pursuant to the provisions of
OR 656.268.”

47 Or App at 368, 614 P2d at 148. The court refused
claimant’s request for penalties and for attorney fees to be
paid by the employer under ORS 656.386(1).

This court allowed claimant’s petition for review
on the question of the employer’s responsibility to pay
attorney fees. ORS 2.520; 290 Or 171 (1980).

The court below reasoned that the various medical
reports and other writings which claimant sent to the
employer after he requested review did not contitute a
"separate” claim. From this the court apparently reasoned
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that because the employer had accepted the claim original
ly, the matter under review remained an accepted claim 
and, accordingly, the claimant was not statutorily entitled 
to this line of reasoning, the Court of Appeals relied on 
three of its own cases, Vandeh('y u. .Pun_zilite Glass &· 
Building Co., 35 Or App 187, 580 P2d lOf.8. (i 978};· Smith i·. 

Amalgamated Sugar Co., 25 Or App :243, ·548 P2d 1329 
(1976); and Grudle v. SA.IF., 4 Or Ap~, 326, 4'.79 P2d 250 
(197i). . · 

The court noted our decision in l.'avin.-, v. S'AJF, 272 
Or 162, ·536 P2d 426 (1975), but, without_ discussion, 
apparent~y found it not in point. 

The Court of Appeals cases an: distinguishable 
from Cavins and from th!=!. instant case·. In Grudle, Smith, 
and · Vandehey, the question was the amount of com~nsa
tion due for an injury which both parties agreed was 
compensable. In Cavins and in the present case, the em
ployer disputes the worker's contention that his condition 
was caused by the accident. . . . 

In Grudle_ v. SA.IF., supra, plaintiff suffered the 
amputation of two fingers of his left hand.· There was no 
question of causation, of the amputation; or of any other 
injury. The only question was the amount of compensation 
to which the worker was entitled for the injury. The court 
found this critical in denying. attorney fees: 

. . "Claimant was not denied his claim for compensation. 
His case was not a rejected one. He appealed from the 
award ·made by the Workmen's Compensation Board, as
serting that the amount· of the award should have · been 
greater in accordance with what he considered to be the 
applicable section of the statute. ORS 656.386(1) doe!< not 
apply to these circwnsta~ces. * * * " · · · 

4 Or App at 333, 479 P2d at 253. 
. . . 

In Smith v. Amalgamated Sugar Co., supra, the 
parties agreed on the cause of the injury. They disputed the 
extent of disability and resulting amount. of compensation 
due for that injury. Plaintiff injured his wrist: Aft.er the 
determination· order w~s issued and he suffered recurring 
problems, he consulted. a physician who ordered remedial 
surgery. The employer accepted the fact that the injury led 
to the surr_c;2ry, but contested the amount of temporary total 
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that because the employer had accepted the claim original
ly, the matter under review remained an accepted claim
and, accordingly, the claimant was not statutorily entitled
to this line of reasoning, the Court of Appeals relied on
three of its own cases, Va dchcy v. Pumilite Glass &
Buildi g Co., 35 Or App 187, 580 P2d 1068(1978); 5m;//; v.
Amalgamated Sugar Co., 25 Or App 243, 548 P2d 1329
(1976); and Grudle u. S.A.I.F., 4 Or Anp 326, 479 P2d 250
(197i).

The court noted our decision in Caui s v. SAIF, 272
Or 162, 536 P2d 426 (1975), but, without, discussion,
apparently found it not in point.

The Court of Appeals cases are distinguishable
from Caui s and from the instant case. In Grudle, Smith,
and Va dehey, the question was the amount of compensa
tion due for an injury which both parties agreed was
compensable. In Caui s and in the present case, the em
ployer disputes the worker’s contention that his condition
was caused by the accident.

In Grudle u. S.A.I.F., supra, plaintiff suffered the
amputation of two fingers of his left hand. There was no
question of causation, of the amputation, or of any other
injury. The only question was the amount of compensation
to which the worker was entitled for the injuiy. The court
found this critical in denying, attorney fees:

"Claimant was not denied his claim for compensation.
His case was not a rejected one. He appealcni from the
award made by the Workmen’s Compensation Board, as
serting that the amount of the awaid should have been
greater in accordance with what he considered to be the
applicable section of the statute. OR 656.386(1) does not
apply to these circumstances. * * * ”

4 Or App at 333, 479 P2d at 253.
In Smith u. Amalgamated Sugar Co., supra, the

parties agreed on the cause of the injury. They disputed the
extent of disability and resulting amount of compensation
due for that injury. Plaintiff injured his wrist. After the
determination order was issued and he suffered recurring
problems, he consulted, a physician who ordered remedial
surgery. The employer accepted the fact that the injury led
to the surgery', but contested the amount of temporary total
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disability due to µte worker. The court found the amount of 
compensation was the controlling question, saying that the 
case was analogous to Grud/e and quoting the text we·have 
above quoted from Grud/e.· 25 Or App at 249. 

_Finally, in Vandehey v. Pumilite Glass & Building 
Co., supra, ·on which the court.below and the dissent rely, 
the issue \_Vas again the amount due. Causation was con
ceded. The employer asserted that the worker's condit~on 
was not serious enough to warrant the treatment he 
sought: The Court of Appeals regarded the question as one 
of the amount due, as· i~dicated at 35 Or App at 191-92, 
whe~ the court quoted extensively from Smith, including 
th~ quote therein from Grudle. 

The dissent contends that the instant case is on all 
fours with· Vandehey: ' · 

· · ''There, while ~waiting a hearing as to the extent of the 
claimant's disability (exactly the same situation as in the 
case at bar), the claimant's att.omey sent a further medical 
report t.o the employer, requesting the reopening of the 
clai~ an~ payment of temporary total disability." 

This overlooks the fundamental difference in the issues. 
The issue in' Vandehey was the extent of disability and the 
. amount of coIQ.pensatfon ~iue. In the instant case, the· issue 
was whether the· compensable accident caused the claim
ant's back condition. 

In· Cavins v. SAIF, supra., the issue was causation. 
The worker· injured the lateral aspect of his ankle, and the 
employer accepted ·reSJX)nsiblity for that injury. Later, he 
experienced pain in the area of an older injury to · the 
medial aspect of the ankle. The claimant cont.ended this 
was caused by the injury to the lateral aspect; the employer 
disputed that claim of causation. Cavins held that where 
the employei: denies responsiblity for a con4ition or injury 
on tQ.e.basis of causality, it forces the worker to appeal. I_f it 
is determined that the employer was wrong in this denial, 
that is, ~t the accident did cause t~e condition, the 
employer must pay attorney fees "the claimant incurs in 
proving tl:te causal link. · 

.. 
Contrary ·to the dissenting opinion, it is the factual 

issue of ·causality, not the procedural setting in which the . . 
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disability due to the worker. The court found the amount of
compensation was the controlling question, saying that the
case was analogous to Grudle and quoting the text we have
above quoted from Grudle. 25 Or App at 249.

Finally, in Va dehey v. Pumilite Glass & Buildi g
Co., supra, on which the court.below and the dissent rely,
the issue was again the amount due. Causation was con
ceded. The employer asserted that the worker’s condition
was not serious enough to warrant the treatment he
sought: The Court of Appeals regarded the question as one
of the amount due, as indicated at 35 Or App at 191-92,
where the court quoted extensively from Smith, including
the quote therein from Grudle.

The dissent contends that the instant case is on all
fours with Va dehey:

"There, while awaiting a hearing as to the extent of the
claimant’s disability (exactly the same situation as in the
case at bar), the claimant’s attorney sent a further medical
report to the employer, requesting the reopening of the
claim and payment of temporary total disability.”

This overlooks the fundamental difference in the issues.
The issue in Va dehey the extent of disability and the
amount of compensation due. In the instant case, the issue
was whether the compensable accident caused the claim
ant’s back condition.

In Cavi s v. SAJF, supra, the issue was causation.
The worker injured the lateral aspect of his ankle, and the
employer accepted responsiblity for that injury. Later, he
experienced pain in the area of an older injury to the
medial aspect of the ankle. The claimant contended this
was caused by the injury to the lateral aspect; the employer
disputed that claim of causation. Cavi s held that where
the employer denies responsiblity for a condition or injury
on the basis of causality, it forces the worker to appeal. If it
is determined that the employer was wrong in this denial,
that is, that the accident did cause the condition, the
employer must pay attorney fees the claimant incurs in
proving the causal link.

Contrauy to the dissenting opinion, it is the factual
issue of causality, not the procedural setting in which the

m

-386-



          
       

      
          
        

       
           

             
        
         

         
            

          
          
 
       

         
            
           
    

       
         
         

        
       
         
        

         
        

          
          

        
       

       
       
         
        
          

            
        

       Ohlig v. FMC Rail & Marine Equip't Divn. 

issue is raised, which was controlling in Cavins and which 
should be controlling in the case at bar. · 

Trying to distinguish Cavins, the dissent an
noW1ces that it was "a ·.claim for aggravation under ORS 
656.273." That is questionable. ORS 656.273, the code 
section concerned with "aggravation" claims, is mentioned 
nowhere in the Court of Appeals' opinion, 20 Or App 361, 
531 P2d 746 (1975), in our opinion, 272 Or 162,536 P2d 426 
(1975), or in any brief filed in that case. 

The dissent also says that in Cavins SAIF deni_ed 
the claim, though not formally. Actually, SAIF did exactly 
as the employer did in this case: SAIF refused to take a 
formal position, thus allowing it to contend that it had not 
denied the claim while it refused to pay compensation for 
medical treatment. 

The dissent correctly states: "The only issue in 
Cavins was whether the worker's claim was compensable at 
all." In this case, that is also the issue. The employer insists 
that the back cl~im is not compensable because it was not 
caused by the industrial accident. · 

We have re-examined Cavins and find it control
ling. SAJF accepted responsibility for the injury to the 
lateral aspect of the ankle, but refused to pay compensation 
for necessary surgery to the ·ankle and attendant compen
sation for temporary disability, insisting that the compen
sable accident did not cause the condition requiring the 
surgery. Plaintiff initiated review by a request for hearing, 
and established- the compe:nsability of his claim in the 
circuit court. That court, however, denied attorney fees. 
The Court of Appeals affirmed, and., on review, this court 
reversed the decision as to attorney fees. 272 Or at 163. 

The issue in Cavins was causation; the insurer 
acknowledged that the worker had sustained a compensa• 
ble injury and paid compensation as required for one condi
tion, but denied responsibility fora second condition which 
the insurer contended was not caused by the accidental 
injury. The claimant's physician had prepared a report 
attributing the need '.for treatment of the medial aspect of 
the ankle to the injury to the lateral aspect, and this report 
wai; (:.:,·:0;;,,);A:·d to th': insu,er. We noted the definition of a 
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issue is raised, v/hich was controlling in Caui s ssid which
should be controlling in the case at bar.

Trying to distinguish Cavi s, the dissent an
nounces that it was "a claim for aggravation under ORS
656.273.” That is questionable. ORS 656.273, the code
section concerned with "aggravation” claims, is mentioned
nowhere in the Court of Appeals’ opinion, 20 Or App 361,
531 P2d 746 (1975), in our opinion, 272 Or 162, 536 P2d 426
(1975), or in any brief filed in that case.

The dissent also says that in Cavi s SAIF denied
the claim, though not formally. Actually, SAIF did exactly
as the employer did in this case: SAIF refused to take a
formal position, thus allowing it to contend that it had not
denied the claim while it refused to pay compensation for
medical treatment.

The dissent correctly states: "The only issue in
Cavi swaswhether the worker’s claim was compensable at
all.” In this case, that is also the issue. The employer insists
that the back claim is not compensable because it was not
caused by the industrial accident.

We have re-examined Cavi s and find it control
ling. SAIF accepted responsibility for the injury to the
lateral aspect of the ankle, but refused to pay compensation
for necessary surgery to the ankle and attendant compen
sation for temporary disability, insisting that the compe 
sable accide t did  ot cause the co ditio requiring the
surgery. Plaintiff initiated review by a request for hearing,
and established- the comp»ensability of his claim in the
circuit court. That court, however, denied attorney fees.
The Court of Appeals affirmed, and, on review, this court
reversed the decision as to attorney fees. 272 Or at 163.

The issue in Cavi s was causation; the insurer
acknowledged that the worker had sustained a compensa
ble injury and paid compensation as required for one condi
tion, but denied responsibility fora seco d co ditio y^\dda
the insurer contended was  ot caused by the accidental
injury. The claimant’s physician had prepared a report
attributing the need for treatment of the medial aspect of
the ankle to the injury to the lateral aspect, and this report
was C'’;;-:;to insurer. We noted the definition of a
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claim and th~t there was no reason to hold that the report 
from the physician was not a request for compensation on 
the claimant's behalf. We rejected the argument that attor
ney fees could be awarded only if the employee filed and 
the employer rejected an "original claim." 272 Or at 164-
165. 

Here also, the notion that claimant did not initiate 
some original proceeding is unpersuasive. This claimant 
made a claim by his request for compensation for his back 
condition. Under ORS 656.005(7) claimant's attorney's let
ter of October 4, 1977, was a 'claim.1 This letter had the 
notation, "Based on this report you should reopen and pay 
Tl'D for full time less time worked and you should au
thorize surgery." Attached ·was the doctor's report of Sep
tember 26, 1977. This was a written request for compensa
tion on behalf of the w~rker. The parties and the revie\\_'.ing 
authorities have continually treated this as a c)aim. As-i_n 
Cavins, the insurer here has paid compensatio11 for one -___ 
condition but has contended that the back condition was · 
riot caused by the fall and has d~nied the worker's claim for 
compe~ation for the bac);{ condition. · 

The employer's self-contradictory position would 
elevate form over substance and involve the worker's com
pensation· system in semantic· gymnastics.2 The employer's 

1 ORS 656.005(7) reads as follows: 

"(7) 'Claim' means a written request for compensation from a subject 
worker or someone on the worker's behalf, or any compensable injury of 
which a subject employer has notice or knowledge." 

2 The nature of the employer's position is amply illustrated by two quotes 
from the employer's explanation of its position t.o the referee at the supplemental 
hearing of August ~. 1978: 

"• • • thiB iB an accepted case. We accepted responsibility for the January 10, 
1975 injury and all disability, medical care and treatment and time loss 
resulting therefrom. Once D hearing was requested on the second detel"!'flina• 
tion order, it was our position and we denied that any further time loss was 
wan-anted. We denied that any further scheduled permanent disability was 
warranted and we also denied there was any unscht.>dulecl disability in the 
area of the back. That denial and also three of those drnials are mernly 
w;serting our position on the hearing that was coming up on the detcrminii• 
tion order. We have never denied a claim of any sort in this case. 

"• .... 
~ • • • so I would ask you not to focus on the use of the word denial as trying to 
key into a dcni.111 of a claim which is a typical denial wul~r the Act. but 
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claim and that there was no reason to hold that the report
from the physician was not a request for compensation on
the claimant’s behalf. We rejected the argument that attor
ney fees could be awarded only if the employee filed and
the employer rejected an "original claim.” 272 Or at 164-
165.

Here also, the notion that claimant did not initiate
some original proceeding is unpersuasive. This claimant
made a claim by his request for compensation for his back
condition. Under ORS 656.005(7) claimant’s attorney’s let
ter of October 4, 1977, was a claim.^ This letter had the
notation, "Based on this report you should reopen and pay
TTD for full time less time worked and you should au
thorize surgery.” Attached was the doctor’s report of Sep
tember 26, 1977. This was a \\Titten request for compensa
tion on behalf of the worker. The parties and the reviewing
authorities have continually treated this as a claim. As in
Caui s, the insurer here has paid compensation for one
condition but has contended that the back condition was
not caused by the fall and has denied the worker’s claim for
compensation for the back condition.

The employer’s self-contradictory position would
elevate form over substance and involve the worker’s com
pensation system in semantic gymnastics.^ The employer’s

* OR 656.005(7) reads as follows:

"(7) 'Claim' means a written request for compensation from a subject
worker or someone on the worker s behalf, or any compensable injury of
which a subject employer has notice or knowledge.
^The nature of the employer s position is amply illustrated by two quotes

from the employer s explanation of its position to the referee at the supplemental
hearing of August 25, 1978:

• • * this is an accepted case. We accepted responsibility for the January 10,
1975 injury and all disability, medical care and treatment and time loss
resulting therefrom. Once a hearing was requested on the second determina
tion order, it was our position and we denied that any further time loss was
warranted. We denied that any further scheduled permanent disability was
warranted and we also denied there was any unscheduled disability in the
area of the back. That denial and also three of those denials are merely
asserting our position on the hearing that was coming up on the determina
tion order. We have never denied a claim of any sort in this case.

• • • so 1 would ask you not to focus on the use of the word denial as iiying to
key into a denial of a claim which is a typical denial under the Act. but
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characterizations do not change the fact that the employer 
denied responsibility for treatment of claimant's back con
dition. 

Before the hearing of October 21, 1977, the em
ployer refused to take ,a formal position and refused to 

· authorize surgery for claimant's back condition. At the 
hearing of October 21, · 1977, the referee found an oral 
denial, by which "the employer's representative has denied 
any coverage of the back related problem arising out of the 
injury of 1/10/75." Claimant was allowed· to amend :his 
request for hearing to c,qallenge the validity of that denial. 

Quite simply, what we have here is a "partial 
denial." We have not been referred to any statutory text 
concerning· partial denials, but they are recognized and 
litigated in practice3 and by administrative rule of the 
Workers' Compensation Board. OAR 436-83-125, effective 
September 1, 1975, provides: 

· "Every notice of partial denial shall set forth with particu
larity the injury or condition for which responsibility is 
denied and the factual and legal reasons therefor. The 
notice shall be fa the form provided for in [O.l\R 436-l83s 
120. Hearing and appeal rights and procedures shall be as 
provided for claim denials in ORS 656.262(6) and (7), 
656.319. and these Rules.". (Emphasis added.) 

instead denial as taking our position denying any further award from the 
determination order: That is the problem I think with the word denial. 

'1Administrative Law Judge]: It is a fancy bit of footwork, I might say." 

3 As noted in the text, the ·practice is known ro the B~. In ~workers' 
Compensation (Oregon CLE 1980)," we find § 24.24: . 

"A question arises wider what might be calle-4 a 'partially reject.'CI claim.· 
A simple demonstration follows: The worker sustains an injury to the lower 
back: He or she reports the· injury and starts receiving compensation. After a 
period of time, the doctor commences treatment for a rieck problem. The 
worker believes the neck problem is related to -the back accident, but the 
carrier takes a different position, By administrative rule and custom, it is 
obligated to issue a denial of responsibility for the condition using the same 
form and giving the same notice of hearing rights as in a denial of claim in 
the first instance. OAR 436-83-125. Several of these cases.have gone to th., 
appellate courts on the merits. Dicta, at least, indicates approval. The !IU

.preri1e court's opinion in Cavins v. SAlF, 272·0r 162, 536 P2d 426 !1975) 
would st.>em to expand the meaning of 'claim' sufficiently to validate partial 
denials. It is assumed that attorney fees are payable in the partial denial 
situation just as they are in the first inst.ance.H 

We do not decide in this case whether the "simp!e demonstration·· which is given 
h"-ls . .,,. '' · -,·:. -. ... :;-'. :'.for,.· .. :;'.':.:·'..'·.',;!·,)'.· ,:-.:,t the Wo1·kers' Compensation 
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characterizations do not change the fact that the employer
denied responsibility for treatment of claimant’s back con
dition.

Before the hearing of October 21, 1977, the em
ployer refused to take a formal position and refused to
authorize surgery for claimant’s back condition. At the
hearing of October 21, 1977, the referee fotmd an oral
denial, by which "the employer’s representative has denied
any coverage of the back related problem arising out of the
injury of 1/10/75.” Claimant was allowed to amend his
request for hearing to challenge the validity of that denial.

Quite simply, what we have here is a "partial
denial.” We have not been referred to any statutory text
concerning' partial denials, but they are recognized and
litigated in practice^ and by administrative rule of the
Workers’ Compensation Board. OAR 436-83-125, effective
September 1, 1975, provides:

"Every notice ofpariial denial ha\\ set forth with particu
larity the injury or condition for which responsibility is
denied and the factual and legal reasons therefor. The
notice shall be in the form provided for in [OAR 436-183-
120. Hearing and appeal rights and procedures shall be as
provided for claim denial in OR 656.262(6) and (7),
656.319. and these Rules.”. (Emphasis added.)
instead denial as taking our position denying any further award from the
determination order. That is the problem I think with the word denial.

lAdministrative Law Judge]: It is a fancy bit of footwork. I might say.
As noted in the text, the practice is known to the Bar. In "Workers

Compensation (Oregon CLE 1980), we find § 24.24:

"A question arises under what might be called a 'partially rejectt'd claim.
A simple demonstration follows: 'The worker sustains an injury to the lower
back. He or she reports the injury and starts receiving compensation. After a
period of time, the doctor commences treatment for a neck problem. The
worker believes the neck problem is related to the back accident, but the
carrier takes a different position. By administrative rule and custom, it is
obligated to issue a denial of responsibility for the condition using the same
form and giving the same notice of hearing rights as in a denial of claim in
the first instance. OAR 436-83-125.  everal of these cases.have gone to the
appellate courts on the merits. Dicta, at least, indicates approval. The su
preme court s opinion in Cavi s v. SAIF, 272'Or 162, 536 P2d 426 (1975)
would seem to exp>and the meaning of 'claim' sufficiently to validate partial
denials. It is assumed that attorney fees are payable in the partial denial
situation just as they are in the first instance.

We do not decide in this case whether the "simple demonstration which is given
hasv-'-' for';'.. 2 I;;!vv. the Workers Compensation
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The statutes to which reference is made in the rule concern 
the denial of claims and the procedure for a claimant to 
contest a denial. The reference to OAR.436-83-120 refers to 
the Board rule which fleshes out statutory duties of em
ployers who would deny claims.· 

The employer here failed-to follow the administra
tive rule despite the fact the worker's lawyer filed a claim 
for the back condition and the employer refused to accept 
responsibility for that condition. The claimant, the referee 
and the Board have treated this as litigation of a denied 

·claim. The Court of Appeals, as must be obvious from the 
language we have quoted above from that court's opinion, 
did the same, except for that court's refusal to award an 
attorney fee to be paid by the employer. Certainly the 
employer should be in no better positi~n for failure to give 
the written notice of denial required by the· rule than would 

·have been tlie case ha<;l the~e been compliance. 4 · · 

At the supplemental hearing <?f August 25, 1978, 
the employer reaffirmed its "partial denial," again dis
claiming all -responsibility for claimant's back condition. 
The principal issue litigated iri both the initial and the 
supplemental hearings was the employer's responsibility 
for compensatiori for the back condition. The Order and 
Opinion of the referee concluded: "IT IS NOW THERE
FORE . ORDERED that defendant's partial denial. with 
respect to claimant's back condition be and is. hereby 
affirmed." · · 

.Jn the face of this stream of denials at all levels, 
the employer asks this court to indulge · the idea that 
because the employer accepted responsibility for claimant's 

· . original ankle in.jury, there has never been a denial upon 
. which to predicate an award of attorney fees. The court 

refuses to accept this argwnent. · 

We hold here, as we did in Cavins, that ORS 
656.386(1) requires that the petitioner's attorney fees be 
paid by the employer. Therefore, we reverse that portion of 

4 The dissent argues that this court has no authority to sanction the practice 
embraced in OAR 436-83-125. The employer has not attacked the validily of the 
rule; rather the employer simply ignores the existence of the rule. The dissent's 
attack on the validity of the rule is purely sua sponte and without the benefit of 
adversarial briefing. 
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The statutes to which reference is made in the rule concern
the denial of claims and the procedure for a claimant to
contest a denial. The reference to OAR436-83-120 refers to
the Board rule which fleshes out statutory duties of em
ployers who would deny claims.

The employer here failed to follow the administra
tive rule despite the fact the worker’s lawyer filed a claim
for the back condition and the employer refused to accept
responsibility for that condition. The claimant, the referee
and the Bo£^ have treated this as litigation of a denied
claim. ’Hie Court of Appeals, as must be obvious from the
language we have quot^ above from that court’s opinion,
did the same, except for that court’s refusal to award an
attorney fee to be paid by the employer. Certainly the
employer should be in no better position for failure to give
the written notice of denial required by the rule than would
have been the case had there been compliance.'*

At the supplemental hearing of August 25, 1978,
the employer reaffirmed its "partial denial,” again dis
claiming all responsibility for claimant’s back condition.
The principal issue litigated in both the initial and the
supplemental hearings was the employer’s responsibility
for compensation for the back condition. The Order and
Opinion of the referee concluded: "IT IS NOW THERE
FORE ORDERED that defendant’s partial denial with
respect to claimant’s back condition be and is hereby
affirmed.”

In the face of this stream of denials at all levels,
the employer asks this court to indulge the idea that
because the employer accepted responsibility for claimant’s
original ankle injiiry, there has never been a denial upon
which to predicate an award of attorney fees. The court
refuses to accept this argument.

We hold here, as we did in Cavi s, that ORS
656.386(1) requires that the petitioner’s attorney fees be
paid by the employer. Therefore, we reverse that portion of

*The dissent argues that this court has no authority to sanction the practice
embraced in OAR 436-83-125. The employer has not attacked the validity of the
rule; rather the employer simply ignores the existence of the rule. The dissent s
attack on the validity of the rule is purely sua spo teosx^ without the benefit of
adversaria] briefing.
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Ohlig v. FMC, Rail & Marine Equip't Divn: 

the decision of the Court of Appeals den:ving attorney fees 
and remand the case for allowance of a reasonable fee to 
claimant's attorney.5 

Reversed and remanded. 

PETERSON, J., dissenting .. 

At the time of the claimant's injury, and during the 
hearings in this case, the procedure for obtaining compen
sation included· the requirement that· SA.IF or the direct 
responsibility employer, within 60 days after. having notice 
· of a claim, give "written notice of acceptance or denial of 
the claim." ORS 656.262(5). If the claim were denied, the 
fund or diret:t'.responsib.ility employer was required to give 
"written notice of such denial, stating the reason for t1'!,e 
denial, and informing the worker of hearing rights." ORS 
656.262(6). . . 

On October 4, 1977, the claimant's claim was penq
ing and the parties were awaiting the referee's hearing 
scheduled for October 21, "1977. On October 4, 1977, his 
attorney sent a doctor's report to the employer along with 
this request: · · 

"Based on this report you should reopen and pay TTD 
. for full time less time worked and you should authorize 
.surgery." 

This request was made prior to a hearing which the 
claimant had previously requested and which involved 
these issues: · 

1. Whether he had received all of the temporary 
total disability payments to which he was ent~tled; 

2. Whether his condition was stationary; 

5 We have treated the case before us as if there were a necessity that the 
employer has rejected a claim in order for there to be a statutory basis for the 
9ourt 9f Appeals to order the employer to pay an attorney fee to the claimant. The 
text of the statute can be read otherwise: indeed, when one's attention is upon the 
first sentence of ORS 656.386(1), the subsection relating to an allowance of 
attomey fee~ by the Court of Appeals, the right of a claimant to such an award iil 
established by his prevailing in that court in an "appeal" ·from a Bi,ard order 
denying his claim. The sentence is silent as to any n~-essity for showing a 
rejection by the employer. The second ,sentence ·or ORS 656.386(1),'which is 
concerned with the duty of the referee or the Board to award an attorney fee. 
makes reference to '"such rejected cases" without a prior reference to '"reJect>ed 
cases." This language presents nn ambiguity that we have not found necessary tb 
resolve in this case. · · 
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the decision of the Court of Appeals denvdng attorney fees
and remand the case for allowance of a reasonable fee to
claimant’s attorney.^

Reversed and remanded.

PETERSON, J., dissenting.
At the time of the claimant’s injur>% and during the

hearings in this case, the procedure for obtaining compen
sation included the requirement that SAIF or the direct
responsibility employer, within 60 days after having notice
of a claim, give "written notice of acceptance or denial of
the claim.” ORS 656.262(5). If the claim were denied, the
fund or direct responsibility employer was required to give
"written notice of such denial, stating the reason for the
denial, and informing the worker of hearing rights.” ORS
656.262(6).

On October 4, 1977, the claimant’s claim was pend
ing and the parties were awaiting the referee’s hearing
scheduled for October 21, 1977. On October 4, 1977, his
attorney sent a doctor’s report to the employer along with
this request:

"Based on this report you should reopen and pay TTD
for full time less time worked and you should authorize
surgery.”

This request was made prior to a hearing which the
claimant had previously requested and which involved
these issues:

1. Whether he had received all of the temporary
total disability payments to which he was entitled;

2. Whether his condition was stationary;

We have treated the case before us as if there were a necessity that the
employer has rejected a claim in order for there to be a statuary basis for the
Court of Appeals to order the employer to pay an attorney fee to the claimant. The
text of the statute can be read otherwi.se; indeed, when one s attention is upon the
first sentence of OR 656.386(1), the subsection relating to an allowance of
attorney fees by the Court of Appeals, the right of a claimant to such an award is
established by his prevailing in that court in an "appeal" from a Bojird order
denying his claim. The sentence is silent as to any necessity for showing a
rejection by the employer. 'Fhe second sentence of OR 656..386(l),'which is
concerned with the duty of the referee or the Board to award an attorney fee,
makes reference to "such rejected cases without a prior reference to "rejected
cases. This language presents an ambiguity that we have not found nece.s.sary to
resolve in this case.
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as 291 Or 586 (1981) 599 

3. The amount of permanent disability to w~ich 
he was entitled. 1 · · 

The claimant's request of October 4, 1977, did not creat~ a 
"new claim." The request rela~ to the issues then pending 
before the referee, and·· in addition raised the additional 
issue whether further .medical_~reatment ·was required. 

The majority opinion correctly points out that at 
the hearing on October 21, 1977, the employer's attorney 
"orally denied liability for the claimant's back condition." 
Although that statement by the employer's attorney put in 
issue the conipeni,ability of that portion of the claimant's 
cl~ relative to the back injury, it did not have the effect 
of creating a denied claim under ORS 656.262(5) or ORS 

. 656.386(1). The posture of the case was this: The claimant's 

. claim was then pending before the referee. The employer 
had denied a causal connection between the accident and 

· the claim for compensation arising from the back problems. 
The claim was in exactly the same posture as if. the back 
claim had been asserted originally and with the ankle 
claim. 

This case involves a construction of the first sen• 
tence of ORS 656.386(1) which reads: 

"In all cases involving accidental injuries w~ere a 
claimant prevails in an appeal to the Court of Appeals 
from a board order denying his claim for compensation, the 
court sh.ail allow a reasonable attorney fee to the claim
ant's attorney. * * *" (Emphasis added.) 

Obviously, the key words in that sentence are the words 
"denying" and "claim." A failure to award all of the re

. quested re~ief is not equivalent to c,a board order denying 
· his claim." Stich a construction would compel the carrier. to 
pay attorney fees in every appeal to the Court of Appeals in 
which the Court of Appeals increased ari award of compen• 
sation. However desirable that may be, the statute does not · 

• require it. 

ORS 656.005(7) defines a· ~'claim" as ua written 
req~est for compensation." At one and the s~e time an 
injury can (and of te~ does) give rise to compeni:.ation 

1 These issues were listed in the claimant's request for hearing. See majority 
opinion at 2. · 

-392-

. I 
I 

C te as 291 Or 586 (1981) 599

3. The amount of permanent disability to which
he was entitled.^
The claimant’s request of October 4, 1977, did not create a
"new claim.” The request related to the issues then pending
before the referee, and in addition raised the additional
issue whether further medical treatment was required.

The majority opinion correctly points out that at
the hearing on October 21, 1977, the employer’s attorney
"orally denied liability for the claimant’s back condition.”
Although that statement by the employer’s attorney put in
issue the compensability of that portion of the claimant’s
claim relative to the back injury, it did not have the effect
of creating a denied claim under ORS 656.262(5) or ORS
656.386(1). The pasture of the case was this: The claimant’s
claim was then pending before the referee. The employer
had denied a causal connection between the accident and
the claim for compensation arising from the back problems.
The claim was in exactly the same posture as if the back
claim had been asserted originally and with the ankle
claim.

This case involves a construction of the first sen
tence of ORS 656.386(1) which reads:

"In all cases involving accidental injuries where a
claimant prevails in an appeal to the Court of Appeals
from a board order denyinghia claim for compensation, the
court shall allow a reasonable attorney fee to the claim
ant’s attorney. * * *” (Emphasis added.)

Obviously, the key words in that sentence are the words
"denying” and "claim.” A failtire to award all of the re
quested relief is not equivalent to "a board order denying
his claim.” Such a construction would compel the carrier to
pay attorney fees in every appeal to the Court ofAppeals in
which the Court of Appeals increased ah award of ojmpen-
sation. However desirable that may be, the statute does not
require it.

ORS 656.005(7) defines a "claim” as "a written
request for compensation.” At one and the same time an
injury can (and often does) give rise to compensation

These issues were listed in the claimant s request for hearing.  ee majority
opinion at 2.
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Ohlig v.· FMC Rail & Marine Equip't Divn. 

-claims" for (1) medical expenses, (ORS 656.245), (2) tem
p:irnry total qisability (ORS 656.210), (3) permanent total 
cisability (ORS 656.206), and (4) permanent partial dis
::: bility (ORS-656.214), either scheduled (ORS 656.214(2)) or 
t.:..nscheduled (ORS 656.214(5)). "Claims" for permanent 
:;::arti::d disab1lity can involve scheduled claims for injury to 
=i9re than one part of the anatomy. The word "claimst as 
:..:.sed in t_he foregoing sentences; illustrates the fact that 
"'"lthough·but one claim is made in the sense that but one 
,2quest for compensation is made under ORS chapter 656. 
::1e· relief requested may involve claims of many different 
:-·inds. · · 

The te_rm "compensation" is defined in ORS 
,: .. 561)05(9) to in~lude "all benefits, including medical serv
'. :·es, provided for a compensable injury to a subject work-

• "C" :· '' In short, a compensable injury (which tem1 is defined 
: ,,· ORS 655.005(8)(a)) gives rise to one· claim-which in 
r:1any cases is a multi-faceted claim-but which is 
nonetheless one claim. The majority opinion errs _in treat
:ng th~ worker's cl~im as, in effect, two claims. 

Nor does this case involve a·"denied claim" under 
ORS 656.262(5) or (6) or ORS 656.386(1). The referee's . 
,xder and the Board order did not deny compensation. The 
:--eferee·ordered an increase in com~nsation for 15 percent 
: o~;s of the right foot. This order was affirmed by the Board .. 

Cavins v. State Accident Insurahce Fund, 272 Or 
:62, 536 P2d 426 (1975), appears to·be inconsistent with 
:.his analysis, but in fact, it is not. The briefs in Cavins 
reve~l that the claimant's Workers'. Compensation claim 
arising from the injury of March, 1970, was closed, appar
E--ntly in 1971. The claimant sustafoed a second injury on 
.3epteinber 21, 1972, and the Workers' Compensation claim 
::nade thereon was closed on November-24, 1972. No appeal 
u·as taken .from that closing order. However, after symp
c.oms continued in 1973, the claimant'·s treating physician 
. ...,Tote SAIF regarding the treatment that the claiµiant was 
::.hen receiving. SAIF consistently refused to pay any com
;>ensa~ion requested in various letters sent to it in 1973. 
However, SAIF did not issue a formal notice of denial ·of 
.:-esponsibilit.'-' 0: 1:,der ORS 656.262(5). 
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“claims” for (1) medical expenses, (ORS 656.245), (2) tem-
wrary total disability (ORS 656.210), (3) permanent total
disability (ORS 656.206), and (4) permanent partial dis
ability (ORS 656.214), either scheduled (ORS 656.214(2)) or
unscheduled (ORS 656.214(5)). "Claims” for permanent
partial disability can involve scheduled claims for injury to
more than one part of the anatomy, llie word "claims,” as
used in the foregoing sentences, illustrates the fact that
although but one claim is made in the sense that but one
request for compensation is made under ORS chapter 656.
:he relief requested may involve claims of many different
sunds.

The term "compensation” is defined in ORS
56-005(9) to include "all benefits, including medical serv-

: ;es, provided for a compensable injury to a subject work
er.” In short, a compensable injury (which term is defined
.n ORS 656.005(8)(a)) gives rise to one claim—which in
many cases is a multi-faceted claim—but which is
nonetheless one claim. The majority opinion errs in treat
ing the worker’s claim as, in effect, two claims.

Nor does this case involve a "denied claim” under
ORS 656.262(5) or (6) or ORS 656.386(1). The referee’s
order and the Board order did not deny compensation. The
referee ordered an increase in compensation for 15 percent
loss of the right foot. This order was affirmed by the Board..

Cavi s v. State Accide t I sura ce Fu d, 272 Or
262, 536 P2d 426 (1975), appears to be inconsistent with
Lhis analysis, but in fact, it is not. The briefs in Cavi s
reveal that the claimant’s Workers’ Compensation claim
arising from the injury of March, 1970, was closed, appar
ently in 1971. The claimant sustained a second injury on
September 21, 1972, and the Workers’ Compensation claim
made thereon was closed on November 24, 1972. No appeal
Lvas take from thatdosi g order. However, after symp
toms continued in 1973, the claimant’s treating physician
wrote SAIF regarding the treatment tha.t the claimant was
men receiving. SAIF consistently refused to pay any com
pensation requested in various letters sent to it in 1973.
However, SAIF did not issue a foi-mal notice of denial of
responsibility under ORS 656.262(5).

-393-



     

        
         

          
         

            
         
         

         
          
         

           
            
  

          
           

          
        
            
        
         
        
       
           

        
        
         
   
          
         
          
        
           
        
            
        
          
          
         
       
         

     
     

as 291 Or 586 (1981) 601 

The letter of the treating physician in Cavins, 
requesting th~t S~F reopen the claim for treatment. was 
in the nature of a claim for aggravation under ORS 

· 656.273, which claim was consistently denied by SAIF from 
the very day that it was filed. The only issue in Cavins was 
whether the wo~ker's claim was compensable at all. SAIF's 
position concerning ORS 654.386(1) was that since it had 
not denied the .. original claim'' arising from the 1972 
injury, it should not be treated as having.denied the aggra
vation claim under ORS 656.386(1). The court was correct 
in holding, in effect, that the consiste.nt refusal of SAIF to 
pay all or any part of the clai~ asserted was a denial 
under ORS 656.386(1). · · 

The facts of this case are more akin to Vandehey v. 
Pumilite Glass & Building Co., 35 Or App 187, 580 P2d 
1068 (1978). There, while awaiting a hearing as to the 
extent of the claim~t•s disability (exactly the same situa
tion as in the ·case at bar)> 'the claimant's attorney sent a 
further medical report to the employer, requesting the 
reopening of the claim and payment of temporary total 
dis~~ility. The ·referee reopened the claim and ordered 
payment of temporary total disability payinents, but 
ordered. the clEtjinarit to pay his attorney fees out• of his 
compensation rather than ordering the employer to pay the 
fees. 'rhe Workers' Compensatfon Board affirmed, as did 
the Court of Appeals. This statement of Judge Gillette 
correctly analyzes · the situation: · 

"* * * Cl~imant's September 29, 1976, request for a 
hearing specifically placed iri issue the need for further 
medical evaluation of claimant on a claim he had already 
made; Dr. Hickman's let~r of January 4, 1977, supported 
that prior claim and was appropriate evidence to be re
ceived a~ the subsequent hearing; It was~ proffered evi
dence of a pending claim, not ~rtion of a new one. Any · 
otJi~r ~le would encourage similarly situated claimants to 
'keep an anchor to windward' by labeling all new medical 
evidence as either a new claim or an aggravation· claim, 
instead of concentrating on the hearing process they have 
aliedy ~nv<lked. This approach would seriously undermine 
the hearing process. We decline to adopt it." (Emphasis 

· theirs.)- 35 Or · App at 192-193. · 

Judge Gillette distinguished Cavins, supra, as 
follows: 
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The letter of the treating physician in Cavi s,
requesting that SAIF reopen the claim for treatment, was
in the nature of a claim for aggravation under ORS
656.273, which claimwas consistently denied by SAIF from
the very day that it was filed. The only issue in Cavi sv^o&
whether the worker’s claim was compensable at all. SAIF’s
position concerning ORS 654.386(1) was that since it had
not denied the '^original claim” arising from the 1972
injury, it should not be treated as having denied the aggra
vation claim under ORS 656.386(1). The court was correct
in holding, in effect, that the consistent refusal of SAIF to
pay all or any part of the claims asserted was a denial
under ORS 656.386(1).

The facts of this case are more akin to Va dehey v.
Pumilite Glass & Buildi g Co., 35 Or App 187, 580 P2d
1068 (1978). There, while awaiting a hearing as to the
extent of the claimant’s disability (exactly the same situa
tion as in the case at bar) the claimant’s attorney sent a
further medical report to the employer, requesting the
reopening of the claim and payment of temporary total
disability. The referee reopened the claim and ordered
payment of temporary total disability payments, but
orde;^ the claimant to pay his attorney fees out of his
compensation rather than ordering the employer to pay the
fees. The Workers’ Compensation Board affirmed, as did
the Court of Appeals. This statement of Judge Gillette
correctly analyzes the situation:

"* * * Claimant’s September 29, 1976, request for a
hearing specifically plac^ in issue the need for further
medical evaluation of claimant on a claim he had already
made; Dr. Hickman’s letter of January 4,1977, supported
that prior claim and was appropriate evidence to be re- •
ceived at the subsequent hearing. It was proffered evi
dence of a pe di gclaim, not as^rtion of a  ewone. Any
oAer rule would encourage similarly situated claimants to
’keep an anchor to windward’ by labeling all new medical
evidence as either a new claim or an aggravation claim,
instead of concentrating on the hearing process they have
alredy invoked. This approach would seriously undermine
the hearing process. We decline to adopt it.” (Emphasis
theirs.y 35 Or App at 192-193.

follows;
Judge Gillette distinguished Cavi s, supra, as
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Ohlig v. FMC ·Rail & Marine Equip't Divn. 

"'Claimant relies on Cavins u. SAIF, supra. In that case. 
however, the carrier had refused to pay for an ankle 
operation and consequent temporary disability on the 
theory that the surgery was not necessitated by a covered 
injury. In holding that claimant was entitled to attorney's 
fees, the Supreme Court said, 

" '* * * the legislaturn clearly intend~ thfl.t a workman 
whose claim is erroneously rejected and who is thereby 
· forced to appeal should not be forced to bear the additional 
expense of employing an attorney to represent him. (Foot
note omitted.)'" (Emphasis theirs.) 35 Or App at 193. 

The effect of the majority opinion is to make an 
employer who denies any part of a· ,vorker's compensation 
claim liable for attorney fees in the Court of Appeals if any 
increase is made.· ORS 656.386(1) does not reqmre or 
suggest such a result. 

It is true that the quoted rule, OAR 436-83-125, 
provides for a "partial denial.'' Ho~ever, a rule which 
provides for partial denials cannot enlarge the limited 
provision for attorn.ey fees in a statute which is clear on its 
face. The majority concedes that there is no statutory 
authority for partial denials and counsel have pointed out 
no~e. Partial denials are apparently a device which has 
developed as a matter of convenient practice, but neither 

· rule nor practice can substitute for an authorizing statute. 
The legislature has provided for acceptance or denial. If a 
contrary practice is to be adopted, it should be by the 
legislature. We have no authority to sanction the practice 
and certainly no authority, to award attorney fees based 
upon it. 

I would affirm. I believe that this is one of the "all 
other cases" ref erred to in ORS 686.386(2). 2 

Tanzer, J., joins in this _dissent. 

2 ORS 656 386(2): 

"In all other cflses attorney fees shall c-ontinue to be paid from th,:• 
clalrnant's :lWlHT.l of (:t1u11 ... wtL;ation l'XC1•pt. a:-;. ol ht•tv.·i::1• providt'.d n1 ()HS 
1.iGb.:l~~-" 
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"Claimant relies on Cauin v. SAIF,  upra. In that case,
however, the carrier had refused to pay for an ankle
operation and consequent temporary disability on the
theor>’ that the surgery was not necessitated by a covered
injury. In holding that claimant was entitled to attorney’s
fees, the  upreme Court said,

" '* * the legislature clearly intended that a workman
w'hose claim is erroneously rejected and who i thereby
forced to appeal should not be forced to bear the additional
expense of employing an attorney to represent him. (Foot
note omitted.)’” (Emphasis theirs.) 35 Or App at 193.

The effect of the majority opinion is to make an
employer who denies any part of a worker’s compensation
claim liable for attorney fees in the Court of Appeals if any
increase is made. ORS 656.386(1) does not require or
suggest such a result.

It is true that the quoted rule, OAR 436--83-125,
provides for a "partial denial.” However, a rule which
provides for partial denials cannot enlarge the limited
provision for attorney fees in a statute which is clear on its
face. The majority concedes that there is no statutory
authority for partial denials and counsel have pointed out
none, Partial denials are apparently a device which has
develoF>ed as a matter of convenient practice, but neither
rule nor practice can substitute for an authorizing statute.
The legislature has provided for acceptance or denial. If a
contrary practice is to be adopted, it should be by the
legislative. We have no authority to sanction the practice
and certainly no authority,to av/ard attorney fees based
upon it.

I would affirm. I believe that this is one of the "all
other cases” referred to in ORS 686.386(2).^

Tanzer, J., joins in this dissent.

2 OR  656.386(2):

"In all other cases attorney fees shall continue to l>e pJiid from the
claimant s award of cumpf-iLsatioii except as (jlherwic.e [novidcd in OH'
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52 September 28, 1981 

IN THE COURT OF APPEALS OF THE 
STATE OF OREGON 

No. 504 

In the Matter of the Compensation 
of .Lorraine Adamson, Cla~mant. 

ADAMSON, 
Petitioner, 

v. 
THE DALLES CHERRY GROWERS, INC., 

Respondent. 

(WCB No. 80-1338, CA A20489) 

Judicial Revie~ from Workers' Compensation Board. 
. ' 

Argued and s~b~itted August 21, 1981. 

Michael A. Greene, Portland, argued the cause and filed 
the brief for petitioner. · 

Roge~ Warren, Beavert(?n, argued the cause for respond
ent .. On the brief was David Horne, Beaverton. . . 

Before Gillette; Presiding Judge, and ·Roberts and 
Young, Ju_dges. 

G:a;.,LETIE, P. J. 

Affirmed .. 
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Judicial Review from Workers’ Compensation Board.

Argued and submitted August 21, 1981.

Michael A. Greene, Portland, argued the cause and filed
the brief for petitioner.

Roger Warren, Beaverton, argued the cause for respond
ent. On the brief was David Home, Beaverton.

Before Gillette, Presiding Judge, and Roberts and
Young, Judges.
GILLETTE, P. J.

Affirmed.
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Adamson v. The Dalles Cherry Growers, Inc. 

GILLE'ITE, P. J. 

The issue in this worker's compensation case is 
compensability. Both the referee and the Workers' Com
pensation Board found claimant's injury-a fall on an icy 
street outside her place of employment-non--compensable . . " .. ·we affirm. . . . 

· At the time of her injury, ·claimant had beeri em~ 
ployed as a general laborer by respondent for eight years. 
On the morning of January 15, 1980, she went to work as 
usual. There had been a severe snow storm in the area, and 
the,.streets wer~ covered with snow and foe. Upon arriving 

· at work she found the employe parking lot filled with snow 
and the place where "She· usually parked taken by another 
car ,1' so she parked on the street parallel to the curb. 

. ~ . . 

Claimant got out of her car and walked toward 
responde.nt's plant office, which was on the same side of the 
street. Because the sidewalk was covered with snow, she 
had to walk in a traffic lane of the street. After walking 
approximately two car lengths, she slipped on ·the icy sur
face and fell. She got up, continued.on her way to the office 
and told the personnel manager about the fall. Someone 

. then went out to spread salt on the surf ace. Claimant then 
reported to work in a·building across the street from the 
office. She worked only a short time before she was forced 
to go home because of discomfort. 

· Claimant's fall took place on a public street. 
Respondent's plant facilities and office are located on both 
sides of. the street, but respondent has no responsibility for 
its main_tainance. The fall occurred in ·the area generally 
used by employes going between buildings on·ppposite sides 
of the street. . . 

Claimant testified that she normally arrived at 
work · early and went to the lunch area in one of the 
buildings to have ·a cigarette and socialize. She arrived 
later than usual that morning because of the bad weather 
and therefore did not have time to go to the lunch room. She 
Wl\lS in the ma.in.office talking with the personnel manager 
when the bell signalling the beginning of work rang'. . 

1 1b.e area where claim8.nt usually parke::l was an arf''1 off the stn,et ,-.nc! 
b•::~ide 0:1.2 c:· \~~nr.:~•Jyc~1·\, ?LJ.1:_t t.nildini;·-..; 
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GILLETTE, P. J.
The issue in this worker’s compensation case is

compensability. Both the referee and the Workers’ Com
pensation Board found claimant’s injury—a fall on an icy
street outside her place of employment—non-compensable.
We affirm.

At the time of her injury, claimant had been em
ployed as a general laborer by respondent for eight years.
On the morning of January 15, 1980, she went to work as
usual. There had been a severe snow storm in the area, and
thegreets were covered with snow ^d ice. Upon arriving
at work she found the employe parking lot filled with snow
and the place where “she usually parked taken by another
car,^ so she parked on the street parallel to the curb.

Claimant got out of her car and walked toward
respondent’s plant office, which was on the same side of the
street. Because the sidewalk was covered with snow, she
had to walk in a traffic lane of the street. After walking
approximately two car lengths, she slipped on the icy sur
face and fell. She got up, continued on her way to the office
and told the personnel manager about the fall. Someone
then went out to spread salt on the surface. Claimant then
reported to work in a building across the street from the
ofhce. She worked only a short time before she was forced
to go home because of discomfort.

Claimant’s fall took place on a public street.
Respondent’s plant facilities and office are located on both
sides of the street, but respondent has no responsibility for
its maintainance. The fall occurred in the area generally
used by employes going between buildings on opposite sides
of the street.

Claimant testified that she normally arrived at
work early and went to the lunch area in one of the
buildings to have a cigarette and socialize. She arrived
later than usual that morning because of the bad weather
and therefore did not have time to go to the lunch room. She
WM in the main office talking with the personnel manager
when the bell signalling the beginning of work rang.

'The area where claimant usually parked was an area off the street and
b.-riide ana of employer's plant 'ouildinps.
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· Claimant contends that she was on her way to the 
main office, not to have a smoke as usual, but to find out 
where she was assigned to work that day'. The referee and 
the Board found that she was on her way to the off ice 
building to socialize. Claimant testified that during the off
season generaUaborers such as she are assigned to differ
ent jobs located in different buildings and must check with 
the supervisor to obtain particular job assignments. She 
testified that, after talking with the personnel manager, 
she reported to her foreman and proceeded to the building 
across the street where she was assigned to work. It is not 
clear where she reported to her foreman to be assigned or if 
she already knew she was assigned to work across the 1 

street. · 

Respondent's personnel manager testified that em
ployes do not need to go to the main office when they arrive 
at work. They can go directly to their assigned work place. 
However, she also indicated that in the off-season, when an 
employe. finishes one job, she has to find her supervisor to 
find out what her next assignment is. The personnel mana
ger did not know claimant's assignment for either the day 
before or the day of the accident. 

The Board concluded that, because the · accident 
took place on a public street over which the employer 
exercised no control and because the claimant was in pur
suit of personal, rather than her employer's, interests, her 
injury was not compensable. 

A compensable injury is defined by the Workers' 
· Compensation Act as "an acc:"idental injury*** arising out 
of and in the course of employment.* * *." ORS 
656.005(8)(a). In Rogers u. SA.IF, 289 Or 633, 616 P2d 485 
(1980) the Supreme Court pointed out that historically the 
two elements "arising out of" and "in the course of' have 
been treated in Oregon cases as· two distinct tests, both of 
which must be met for an injury to be compensable. Reject
ing this "mechanistic two stage method of analysis," the 

• court adopted a "unitary work-connection approach." 289 
Or at 643. The court identified the pertinent inquiry to be 
whether the injury has a sufficient work relationship. 289 
Or 643. If it does; it "arises out of and in the course of 
employment.." The court made it clear in Rpgers that it was 
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Claimant contends that she was on her way to the
main office, not to have a smoke as usual, but to find out
where she was assigned to work that day. The referee and
the Board found that she was on her way to the office
building to socialize. Claimant testified that during the off
season general laborers such as she are assigned to differ
ent jobs located in different buildings and must check with
the sup>ervisor to obtain particular job assignments. She
testified that, after talking with the personnel manager,
she reported to her foreman and proceeded to the building
across the street where she was assigned to work. It is not
clear where she reported to her foreman to be assigned or if
she already knew she was assigned to work across the^
street.

Respondent’s personnel manager testified that em
ployes do not need to go to the main office when they arrive
at work. They can go directly to their assigned work place.
However, she also indicated that in the off-season, when an
employe finishes one job, she has to find her supervisor to
find out what her next assignment is. The personnel mana
ger did not know claimant’s assignment for either the day
before or the day of the accident.

The Board concluded that, because the accident
took place on a public street over which the employer
exercised no control and because the claimant was in pur
suit of personal, rather than her employer’s, interests, her
injury was not compensable.

A compensable inju^ is defined by the Workers’
Compensation Act as "an accidental injury * * * arising out
of and in the course of employment * * ORS
656.005(8)(a). In Rogers u. SAIF, 289 Or 633, 616 P2d 485
(1980) the Supreme Court pointed out that historically the
two elements "arising out oT’ and "in the course of’ have
been treated in Oregon cases as two distinct tests, both of
which must be met for an injury to be compensable. Reject
ing this "mechanistic two stage method of analysis,” the
court adopted a "unitary work-connection approach.” 289
Or at 643. The court identified the pertinent inquiry to be
whether the injury has a sufficient work relationship. 289
Or 643. If it does, it "arises out of and in the course of
emn)o'.nnent.” The court made it clear in Rogers that it was

#
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56 Adamson v. The Dalles Cherry Growers_, Inc. 

not substantially changing fundamental workers' compen-
5ation. law, but simply ·adopting a new test or i;tpproach. 
Therefore, "existing lnw ·regarding P!"Oximity, causation, 
risk, economic benefit and all other ·concepts which are 
useful in determining work relationships remain applica
ble." 289 Or at 643. See also, Hal/man ,·. SAIF, 49 Or 23, 
26-27, 618 P2d 1294 (1980). As permitted by Rogers, we 
find it helpful to examine cases similar to the one before us. 

As a general rule, injuries sustained by employes 
goi.ng to or coming from their regular place of work are ~ot 
deemed to arise out of and in the couri;;e of their employ
ment. 1Velson v. Douglas Fir Plywood Co., 260 Or 53, 57, 
488 P2d 795 <1971); White v. S.JA.C., 236 Or 444,447,389 
P2d 310 (1964); Rohrs u. SAIF, 27 Or App 505, 507, 556 P2d 
714 (1976). There arc, however, several exceptions to this 
general rule . .See, generally, 1 Larson, Workmen's Compen-
sation ~ · 15. · 

In Montgomery v. State Ind. Al'l'.'- Com .• 224 Or 380, 
356 P2d 524 (1960), _the court held that an employc was 
entitled to compensation when he was struck by a car while 
crossing a public street on his way from· work. The court 
found that the busy street, which was located in front of the 
plant, was the only approach to and from the plant; that it 
was a "special risk of the claimant's employment," and that 
the employer, who had a key to operate the traffic light in 
front of the plant, exercised some control over tht! trafffo 
and ~estri.ans using or crosRing the street. The employer 
in Montgomery provided parking lots for its employ~s. 
making it unnecessary to c:ross the busy street, but these 
were full on the day in question and the claimant there was 
forced to park on a ptiblic street. · 

. -

In Kowcun v. Bybee, 182 Or 271, 186 P2d 790 
.. (1947), the court found an employc's injury to be compensa
ble when she was hit l;>y a car as she walked through the 
,~mpany parking lot to reach her own car after work. The 
court stated: 

'"We do not believe that the whistl(i which calls the rnen 
to. work in the morning and _later signals the end of the 
day's _labors always determines whether or- not an injury 
which befell a workman· arose 'out of and in the course of 
his emp1oyme~t.' Likewise, we do not believe that the 
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not substantially changing fundamental workers’ compen
sation law, but simply adopting a new test or approach.
Therefore, "existing law regarding proximity, causation,
risk, economic benefit and all other concepts which are
useful in determining work relationships remain applica
ble.” 289 Or at 643. See al o, Halfman v. SAIF, 49 Or 23,
26-27, 618 P2d 1294 (1980). As permitted by Roger , we
find it helpful to examine cases similar to the one before us.

As a general rule, injuries sustained by employes
going to or coming from their regular place of work are not
deemed to arise out of and in the course of their emploj -
ment. Nel on v. Dougla Fir Plywood Co., 260 Or 53, 57,
488 P2d 795 (1971); White v. S.I.A.C., 236 Or 444, 447, 389
P2d 310 (1964); Rohr v. SAIF, 27 Or App 505, 507, 556 P2d
714 (1976). There are, however, several exceptions to this
general rule. See, generally, 1 Larson, Workmen’s Compen
sation § 15.

In Montgomery v. State Ind. Acc. Com., 224 Or 380,
356 P2d 524 (1960), the co\irt held that an employe was
entitled to compensation when he was struck by a car while
crossing a public street on his way from work. The court
found that the busy street, which was located in front of the
plant, was the only approach to and from the plant, that it
was a "special risk of the claimant’s employment,” and that
the employer, who had a key to operate the traffic light in
front of the plant, exercised some control over the traffic
and p^estrians using or crossing the street. The employer
in Montgomery provided parking lots for its employes,
making it unnecessary to cross the busy street, but these
were full on the day in question and the claimant there was
forced to park on a public street.

In Kowcun v. Bybee, 182 Or 271, 186 P2d 790
(1947), the court found an employe’s injury to be compensa
ble when she was hit by a car as she walked through the
company parking lot to reach her own car after work. The
court stated:

"We do not believe that the whistle which calls the men
to work in the morning and later signals the end of the
day’s labors always determines whether or not an injury
which befell a workman arose 'out of and in the course of
his employment.’ Likewise, we do not lx»lieve that the

-399-



      

        
          

           
            

       
           

         
         

      
         

        
           
          
          

         
 

         
            

          
          
           
            
         
         
          
            
          
         
         

           
          

            
          
           
     

          
            
           
        

          
          

as 54 Or App 52 (1981) 

Workmen's Compensatiun Law selects the threshold of the 
factory as .the dividing line which decides whether or not 
an injury happened 'out of and in the course of' an employ
ment. In construing the phrase 'out of and in the course of 
his employment,' the courts consider the nature, condi
tions, obligations and incidents of the employment***. If 
they find a causal connection between the employment and 
the injury, the requirements of the phrase have been meL 
* * *" 182 Or at 279. 

57 

Noting that the injury occured on the employer's premises, 
that the employer contemplated the course of conduct pur
sued by the employe and that the employes who worked in 
the particular area the claimant worked in had to walk 
some distance in the parking lot, the court concluded that 
the claimant's injury was incidental and directly related to 1 

her· employment. 
. ' 

Relying in part on the decisions in Montgomery and 
Kowcun, this court in Willis v. State Acc. Ins. Fund, 3 Or 
App 565, 4 7 5 P2d 986 ( 1970), held that a urii versity prof es
sor was entitled to compensation when he slipped and fell 
on the pavement as .he cross.ed a city-owned park area on 
his way to the office from his car, parked in a university lot. 
&ime of the university buildings, including the one in 
which claimant worked, bordered on the park area, and the 
area was commonly used by students and staff to the point 
that it had become a "major adjunct" to the campus. 3 Or 
App at 567. As a result, the university had assumed sub
stantial responsibility for the daily upkeep of the area. 
Given these factors and that the "claimant was traveling in 
a direct route from the university's parking lot to his place 
of work across a public area over which his employer 
exercised control and in an area which * * *" exposed him to 
greater risks than those faced by the general public, we 
concluded that the· claimant was acting in the scope of his 
employment. 3 Or App at 572. 

In Jordan v. Western Electn·c, 1 Or App 441, 463 
P2d 598 (1970), we held that an employe who slipped on a 
curb and injured himself while out on a paid coffee break 
suffered a compensable injury. We noted that the claim
ant's activity when he was injured was for the employer's 
benefit as well as for his own, that it was contemplated 
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Workmen’s Compensation Law selects the threshold of the
factory as the dividing line which decides whether or not
an injury happened 'out of and in the course of’ an employ
ment. In construing the phrase 'out of and in the course of
his employment,’ the courts consider the nature, condi
tions, obligations and incidents of the employment * * * if
they find a causal connection between the employment and
the injury, the requirements of the phrase have been met.
* * *” 182 Or at 279.

Noting that the injury occured on the employer’s premises,
that the employer contemplated the course of conduct pur
sued by the employe and that the employes who worked in
the particular area the claimant worked in had to walk
some distance in the parking lot, the court concluded that
the claimant’s injury was incidental and directly related to
her employment.

Relying in pail on the decisions inMo tgomery a d
Kowcu , this court in Willis u. State Acc. I s. Fu d, 3 Or
App 565, 475 P2d 986 (1970), held that a university profes
sor was entitled to compensation when he slipped and fell
on the pavement as he crossed a city-owned park area on
his way to the office from his car, parked in a university lot.
Some of the university buildings, including the one in
which claimant worked, bordered on the park area, and the
area was commonly used by students and staff to the point
that it had become a "major adjunct” to the campus. 3 Or
App at 567. As a result, the university had assumed sub
stantial responsibility for the daily upkeep of the area.
Given these factors and that the "claimant was traveling in
a direct route from the university’s parking lot to his place
of work across a public area over which his employer
exercised control and in an area which * * *” exposed him to
greater risks than those faced by the general public, we
concluded that the claimant was acting in the scope of his
employment. 3 Or App at 572.

In Jorda v. Wester Electric, 1 Or App 441, 463
P2d 598 (1970), we held that an employe who slipped on a
curb and injured himself while out on a paid coffee break
suffered a compensable injury. We noted that the claim
ant’s activity when he was injured was for the employer’s
benefit as well as for his own, that it was contemplated

#
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under the contract of employment, that there was ari ele- · 
r:ient of employer control exercised becm1:,;(' the superv~sor 
:::-~ccompanied th(: employes and that the cbimant was paid 
for the time involved. 1 Or ;\PP ::it 44 7. 

Finally, in Fenn u. Parker Construciion Cn .. 6 Or 
.!...pp ·412, · 487 P2d 894 (1_971), we -held that where ·;_m 
employe was injured while traveling home from Wt)rk and 
L"le employer paid for the employe's travel t)me to and from 
v..·ork, the i-iljury occurred v,'.ithin the ,;cope qf the employe\; 
E-:nploymenL See also, Lin·ngston u. Stote Ind. Acc. Com~ 
::200 Or 468, 266 P2d 684 <1954). 

On the other hand, the "going and coming rl!le" has 
been applied to deny coverage in a numbe1· of cises. -11_1 
~~-n-ngen v .. S'Afr; 28 Or App 19, 558.P2d 8G4 il977i.we held 

·. that·an einploye was not entitled to compensation \Yhen he 
';;,,·as injured while crtlssing a bus_') f;Lreet nc-ar_his place of 
work. In that case the clairriirnt was not being pa.id tr·avel 
time, the accident did not ~cur on the employer's pn·mises, 
;s_nd the employe~ exercised no control over that portion of 
Lhe street where the claimant alte_mpted to·cross. 

· In Rohrs v. SAJF, supra, ·we ~enit:d compensation 
t.'.l an employe who slipped and fell ip a parking garage 
-.,,,,·hile approaching her automobile after work. The pa'rking 
~~rag!'? . was· connected to the building which housed the 
employer's place · of business · by an underground tunnel. 
However, _the garage· wa·s not owned by the employer, and 
:t,..¾e employer had no right, legal or customary, to use the 
facility any more than did any other member of the gen_end 
public. 

In Barker v. fVagner Mining Equip., 6 Or App 275, 
487 P2d 1162 (1971), we denied compensation where the 
employe was injured while crossing the railroad tracks on 

· his way home from work during his lunch hour. In that 
case, the railroad crossing was some distance from the 
employer's premises, the employer exercised no control 
over the area, the claimant was not paid for his lunch hour, 
and he could go anywh~rc he pleased for lunch using any 
route he chose. See also, · ~Vhite v. S.LA'. C; s~tpra . . 

In this case, the claimant was injured on a public 
street, · not on the employer's premises. The street was 
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under the contract of employment, that there wa>s an ele
ment of employer control exercised because tlie supervisor
^accompanied the employes and that the claimant was paid
for the time involved. 1 Or App at 447.

Finally, in Fenn v. Parker Con truction Co.. 6 Or 
App 412, 487 P2d 894 (1971), wc held that whore an
employe was injured while traveling ho?ne from work aTid
tihe employer paid for the employe's travel time to and from
work, the injury occurred within the .scope of the employe's
employment. See also, Living ton v. State J?}d. Acc. Com.LJOO dr 468, 266 P2d 684 (1954).

On the other hand, the "going and coming rule” has
b*een applied to deny coverage in a number of cases. In
Kringen v: SAIF. 28 Or App 19, 558'P2d 854 n977).we held

• that an employe was not entitled to compensation when he
was injured while crossing a bus^ street near.his place of
work. In that case the claimant was not being paid travel
time, the accident did not occur on the employer’s premises,
:?_nd the employer exercised no control ovei- that portion of
Lne street where the claimant attempted to cross.

In Rohr v. SAIF,  upra, wo denii'd compensation
to an employe who slipped and fell in a parking garage
while approaching her automobile after work. The parking
grarage was' connected to the building which housed the
employer’s place of business by an underground tunnel.
However, the garage was not owned by the employer, and
tine employer had no right, legal or customary, to use the
f acility any more than did any other member of the general
public.

In Barker v. WagnerMiningEquip., 6 Or App 275,
4 7 P2d 1162 (1971), we denied compensation where the
employe was injured while crossing the railroad tracks on
biis way home from work during his lunch hour. In that
case, the railroad crossing was some distance from the
employer’s premises, the employer exercised no control
over the area, the claimant was not paid for his lunch hour,
amd he could go anywhere ho pleased for liinch using any
route he chose. See al o, White v. S:IA.C.‘,  upra.

In this case, the claimant was injured on a public
street, not on the employer’s premises. The street was
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as 54 Or App 52 (1981) . 59 ______ _._.,,.___ _______________ _ 
located between the employer's facilities and was frequent:. 
ly used by its employes. The claimant was forced to park on 
the street on the day of t~Q, · injury because . the other 
parking areas were full or inaccessible. The street was the 
only_ way she could get to her place of work. However, there 

. is no evidence that the street had become· a part of the 
employer's facilities or that the employer i:egularly exer
cised control over street traffic, use of the· street or its 

, maintenance. The spreadi.ng of _salt after the fact does not 
· indicate that the employer had assumed responsibility for 

the street's upkeep. Finally, we do not think that use ot the 
street exposed the claimant to a greater risk of injury than 

. any other member of the public. The factors of control over 

. the off-premises si~ and special risk, which were present .. 
in Montgomery v. State Ind. Acc. ComTTJ-., supra, and Willis 1 

v. State. Acc. Ins. Fund, supra, are not present. . 

We conclude that the· injury w~s not related to 
. claimant's employment and did not arise o~t of and in the 

course of her employment. 2 · 

Affirmed. 

2 Because ~e decide the cnse on this basis, it. is not 1111ees,,mr:: to ll,·,·idl' it' ,ht• 
claimant was in pursuit -of her o\\-'Tl interests ;it th'-' tirm, ,,f h,.-, fo 11 
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located between the employer’s facilities and was frequent
ly used by its employes. The claimant was forced to park on
the street on the day of the injury because the other
parking areas were full or inaccessible. The street was the
only way she could get to her place of work. However, there
is no evidence that the street had become a part of the
employer’s facilities or that the employer regularly exer
cised control over street traffic, use of the street or its
maintenance. The spreading of salt after the fact does not
indicate that the employer had assumed responsibility for
the street’s upkeep. Finally, we do not think that use ot the
street exposed the claimant to a greater risk of injury than
any other member of the public. The factors of control over
the off-premises site and special risk, which were present
in Mo tgomery v. State J d. Acc. Comm., supra, and Willis
V. State Acc. I s. Fu d, supra, are not present.

We conclude that the injury was not related to
claimant’s employment and did not arise out of and in the
course of her employment.^

Affirmed.

^ Because we decide the case on this basi.s, it is not n*>cessary i<' di'< i<ie il ihe
claimant was in pursuit of her own interest^: at the time I'i hei tal!
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OVERVIEW OF SUBJECT INDEX 

AOE/COE 

AFFIRM & ADOPT 
See MEMORANDUM OPINIONS 

AGGRAVATION CLAIM 

AGGRAVATION/NEW INJURY 

AGGRAVATION (WELLER) 

AGGRAVATION (WORSENING) 

APPEAL & REVIEW 
See REMAND . 

REQUEST.FOR HEARING 
REQUEST FOR REVIEW 

ATTORNEY'S FEES 

BENEFICIARIES 

CAUSATION 

CLAIMS, F.ILING 

CLAIMS, PROCESSING 

CONDITIONS 
See OCCUPATIONAL DISEASE, 

CONDITION OR INJURY 

CONSTITUTIONAL ISSUES 

COURSE & SCOPE 

CREDIBILITY ISSUES 

DENIAL OF CLAIMS 

DEPENDENTS 
See BENEFICIARIES 

DETERMINATION ORDER 

DISCOVERY 
. . 

DISPUTED CLAIM SETTLEMENTS 
See SETTLEMENTS & STIPULATIONS 

DOCUMENTARY: EVIDENCE 

-404-

EV ID ENCE . 

FEDERAL EMPLOYEE~ LIABILITY ACT 

HEART ATTACKS, HEART DISEASE 

INDEMNITY ACTIONS 

INMATE INJURY FUND 

INTERIM ORDER 

JURISDICTION 

LUMP SUM 
See PA/MENT 

MEDICAL CAUSATION 

MEDICAL OPINION 

MEDICAL SERVICES 

MEDICALLY STATIONARY 

MEMORANDUM OPINIONS 

NON-COMPLYING EMPLOYER 

NON-SUBJECT/SUBJECT WORKERS 

OCCUPATIONAL DISEASE 

OCCUPATIONAL DISEASE, CONDITION 
OR INJURY 

OFFSETS 

ORDER ON REVIEW 

OWN MOTION RELIEF 

PAYMENT 

PENAL TIES 

PPD (GENERAL) 

PPD (SCHEDULED) 

PPD (UNSCHEDULED) 

•JO VI
*1. fi .. ••

AOE/COE
AFFIRM & ADOPT
See MEMORANDUM OPINIONS
AGGRAVATION CLAIM
AGGRAVATION/NEW INJURY
AGGRAVATION (WELLER)
AGGRAVATION (WORSENING)

OVERVIEW OF SUBJECT INDEX
EVIDENCE ■
FEDERAL EMPLOYEES. LIABILITY ACT
HEART ATTACKS, HEART DISEASE
INDEMNITY ACTIONS
INMATE INJURY FUND
INTERIM ORDER
JURISDICTION

APPEAL & REVIEW
See REMAND

REQUEST FOR HEARING
REQUEST FOR REVIEW

ATTORNEY'S FEES ’
BENEFICIARIES
CAUSATION
CLAIMS, FILING
CLAIMS, PROCESSING
CONDITIONS
See OCCUPATIONAL DISEASE,

CONDITION OR INJURY
CONSTITUTIONAL ISSUES
COURSE & SCOPE
CREDIBILITY ISSUES
DENIAL OF CLAIMS
DEPENDENTS
See BENEFICIARIES
DETERMINATION ORDER
DISCOVERY
DISPUTED CLAIM SETTLEMENTS
See SETTLEMENTS & STIPULATIONS
DOCUMENTARY'EVIDENCE

m

LUMP SUM
See PAYMENT
MEDICAL CAUSATION
MEDICAL OPINION
MEDICAL SERVICES
MEDICALLY STATIONARY
MEMORANDUM OPINIONS
NON-COMPLYING EMPLOYER
NON-SUBJECT/SUBJECT WORKERS
OCCUPATIONAL DISEASE
OCCUPATIONAL DISEASE, CONDITION

OR INJURY
OFFSETS
ORDER ON REVIEW
OWN MOTION RELIEF
PAYMENT
PENALTIES
PPD (GENERAL)
PPD (SCHEDULED)
PPD (UNSCHEDULED)

m

m
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TOTAL DISABILITY 

PSYCHOLOGICAL CONPITIONS & FACTORS 

RECONSIDERATION 

REMAND 

REOPENING CLAIM WITHIN bNE YEA~ OF 
DETERMINATION ORDER 

REQUEST FOR HEARING 

REQUEST FOR R~VIEW--BOARD 

RES JUDICATA 

-405-
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SETTLEMENTS & STIPULATIONS 

SUBJECT WORKERS 
See NON-SUBJECT/SUBJECT WORKERS 

SUCCESSIVE INJURIES 
See AGGRAVATION/NEW INJURY 

TEMPORARY TOTAL DISABILITY 

THIRD PARTY CLAIM 

VOCATIONAL REHABILITATION 

PERMANENT TOTAL DISABILITY
PSYCHOLOGICAL CONDITIONS & FACTORS
RECONSIDERATION
REMAND
REOPENING CLAIM WITHIN ONE YEAR OF

DETERMINATION ORDER
REQUEST FOR HEARING
REQUEST FOR REVIEW--BOARD
RES JUDICATA

SETTLEMENTS & STIPULATIONS
SUBJECT WORKERSSee NON-SUBJECT/SUBJECT WORKERS
SUCCESSIVE INJURIES
See AGGRAVATION/NEW INJURY
TEMPORARY TOTAL DISABILITY
THIRD PARTY CLAIM
VOCATIONAL REHABILITATION

-405-
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I 

SUBJECT INDEX 

AOE/COE (ARISING OUT OF AND IN THE COURSE OF EMPLOYMENT 
See a.lso: CAUSATION; HEART .ATTACKS, HEART DISEASE; 

MEDICAL CAUSATIONI NON-SUBJECT WORKERS 
Injury at work 

Acute back strain, 219 
Parking lot. 284 
Premises. 284 
Public street, 396 
Work-connection test, 396 

AFFIRM & ADOPT See MEMORANDUM OPINIONS 

AGGRAVATION CLAIM 
Compared with Reopening, 291 
Made after request for hearing on D.O., 291 
Medical only, no 0.0., 131 

AGGRAVATION/NEW INJURY 
Aggravation found, 55,68,155,195,243,295,324 
Continuing symptoms, 55,68 
Different test for off-job injury, 331 
Massachusetts-Michigan Rule, 55 
Neither found, 120 
New i nj u ry found, 51, 107 
.307 Order 

Duty to request, 155,295 

AGGRAVATION (WELLER) 
See also: REOPENING 
Symptoms alone not compensable, 193 
Temporary worsening, 139 
Traumatic injury distinguished, 220 
Underlying.disease 

Not worsened, 14,217 
Worsened 

Work activity/conditions 
Not causative, 14 
Sole cause 

AGGRAVATION (WORSENING) 
See also: REOPENING 
Collateral attack on D.O. forbidden, 21 
Credibility, 5,309 
No worsening shown, 21,76,121,252,273 
Not due to injury, 5,11 
Objective findings required, 134 
Off-job injury, 331 · . 
Permanent disability where none at closing, 309 . 
Pre-existing condition worsened, 111 
Worsened condition defined, 76 
Worsening ihown, 48,92,280,309 

APPEAL & REVIEW See REMAND; REQUEST FOR HEARING; 
REQUE~T FOR REVIEW 
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SUBJECT INDEX
AOE/COE (ARISING OUT OF AND IN THE COURSE OF EMPLOYMENT

See also: CAUSATION; HEART ATTACKS, HEART DISEASE;
MEDICAL CAUSATION; NON-SUBJECT WORKERS

Injury at work
Acute back stra n, 219

Park ng lot, 284
Prem ses, 284
Publ c street, 396
Work-connect on test, 396

AFFIRM & ADOPT See MEMORANDUM OPINIONS
AGGRAVATION CLAIM

Compared w th Reopen ng, 291
Made after request for hear ng on D.O., 291
Med cal only, no D.O., 131

AGGRAVATION/NEW INJURY
Aggravat on found, 55,68,155,195,243,295,324
Cont nu ng symptoms, 55,68
D fferent test for off-job  njury, 331
Massachusetts-M ch gan Rule, 55
Ne ther found, 120
New  njury found, 51,107
.307 Order
Duty to request, 155,295

AGGRAVATION (WELLER)
See also: REOPENING
Symptoms alone not compensable, 193
Temporary worsen ng, 139
Traumat c  njury d st ngu shed, 220
Underly ng d sease

Not worsened, 14,217
Worsened

Work act v ty/cond t ons
Not causat ve, 14
Sole cause

AGGRAVATION (WORSENING)
See also: REOPENING
Collateral attack on D.O. forb dden, 21
Cred b l ty, 5,309
No worsen ng shown, 21,76,121,252,273
Not due to  njury, 5,11
Object ve f nd ngs requ red, 134
Off-job  njury, 331
Permanent d sab l ty where none at clos ng, 309
Pre-ex st ng cond t on worsened. 111
Worsened cond t on def ned, 76
Worsen ng shown, 48,92,280,309

APPEAL & REVIEW See REMAND; REQUEST FOR HEARING;
REQUEST FOR REVIEW
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ATTORNEY'S FEES 
Award premature, 198 
ti.ward reversed, 247 
Based an efforts&. result~; 138,154,276,286,301 
Board Review · 

Added by amendment, 86,94 
Efforts, 286 

Court. cases, determining party, 373 
In dispute bet~een carriers, 154 
Inmate injury c1aim, 251,171 
Memorandum invited; permitted, 51,276 
Modified~ ·25 
Net increase in compensation needed, 221 
None awarded. despite pena l.ty. 324 
Partial denial overturned, 53,380 
Range of fees, 216 · 
Referee's authority 1 imited, 276 
Source of fee, 380 · 
Suggested schedule, 373 
Third party recovery, 261 
Workers' Compens~tion Board 

· Jurisdiction, 346,373. 

BENEFICIARIES 
Of PTO, 104 

CAUSATION 
Sei ~lso MEDICAL- CAUSATION 
2nd injury,_ condition caused by first, 5,18 

CLAIMS, FILING 
. Occupational disease, 107,139,364 
O~cupational. disease vs. injury, 113 

CLAIMS, PROCESSING 
Denial, effective, 139 

CONDITIONS See OCCUPATIONAL DISEASE, CONDITION OR INJUR~ 

CONSTITUTIONAL ISSUES 
N_o authority to decide, 42 

. COURSE & SCOPE 
Going & earning rule, 19 
"Premises" discussed, 19 
Work relationship test, 19 

CREDIBILITY ISSUES 
Claimant ;~peached, 101 
Conflicting histories, 18 
Conflicting 1ay testimony, 48 
Medical opinion based on claimant's history, 5,30 
Referee's findings inconsistent, 36 

DENIAL OF CLAIMS 
. No appeal-not1c~, no timeliness defense, 68 
Specify reas~rns,· 48 
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ATTORNEY'S FEES
Award premature, 198
Award reversed, 247
Based on efforts & results^ 138,154,276,286,301Board Rev ew
Added by amendment, 86,94
Efforts, 286

Court, cases, determ n ng party, 373
In d spute between carr ers, 154
Inmate  njury cla m, 251,171
Memorandum  nv ted; perm tted, 51,276
Mod f ed, 25
Net  ncrease  n compensat on needed, 221
None awarded, desp te penalty, 324
Part al den al overturned, 53,380
Range of fees, 216
Referee's author ty l m ted, 276
Source of fee, 380
Suggested schedule, 373
Th rd party recovery, 261
Workers'. Compensat on Board

Jur sd ct on, 346,373,
BENEFICIARIES
Of PTD, 104

CAUSATION
See also MEDICAL CAUSATION
2nd  njury,. cond t on caused by f rst, 5,18

CLAIMS, FILING
.Occupat onal d sease, 107,139,364

. Occupat onal d sease vs.  njury, 113
CLAIMS, PROCESSINGDen al, effect ve, 139
CONDITIONS See OCCUPATIONAL DISEASE, CONDITION OR INJURY
CONSTITUTIONAL ISSUES

No author ty to dec de, 42
COURSE & SCOPE

Go ng & com ng rule, 19
"Prem ses" d scussed, 19
Work relat onsh p test, 19

CREDIBILITY ISSUES
Cla mant  mpeached, 101
Confl ct ng h stor es, 18
Confl ct ng lay test mony, 48
Med cal op n on based on cla mant's h story, 5,30
Referee's f nd ngs  ncons stent, 36

DENIAL OF CLAIMS
No appeal'not ce, no t mel ness defense, 68
Spec fy reasons,' 48
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See BENEFICIARIES 

DETERMINATION ORDER 
Lump sum payment, 350 
Referee duty to correct) 273 

DISCOVERY 
Scope of, 182 

DISPUTED CLAIM SETTLEMENTS See SETTLEMENTS & STIPULATIONS 

DOCUMENTARY EVIDENCE 
Film 

Unauthenticated, admitted, 52 

EVIDENCE 
See also DOCUMENTARY EVIDENCE 
Burden of proof 
· Non-subject workers, 60 

Going forward: intervening injury defense, 73 
Film See DOCUMENTARY EVIDENCE 
New, not accepted on review, 245 

FEDERAL EMPLOYEES LIABILITY ACT 
Exclusive remedy, 201 

HEART ATTACKS, HEART DISEASE 
Emotional stress, 357 
Legal/medical causation, 357 
Myocardial infarction 

Compensable, 357 
Not compensable, 40,58,146 

Physical exertion, 357 
Relative expertise of doctors, 58 
Treating physicians 

Given greater weight 
Not given greater weight, 357 

INDEMNITY ACTIONS 
Third party claim, 314 

INMATE INJURY FUND 
Filing requirements, 171,251 
Timeliness of claim, 171,251 

INTERIM ORDER 
TTD, 136 

JURISDICTION 
Parties may not vest in referee, 198 

LUMP SUM See PAYMENT 

-408-
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DEPENDENTS See BENEFICIARIES
DETERMINATION ORDER

Lump sum payment, 350
Referee duty to correct, 273

DISCOVERY
Scope of, 182

DISPUTED CLAIM SETTLEMENTS See SETTLEMENTS & STIPULATIONS
DOCUMENTARY EVIDENCE

F lm
Unauthent cated, adm tted, 52

EVIDENCE
See also DOCUMENTARY EVIDENCE
Burden of proof
Non-subject workers, 60
Go ng forward:  nterven ng  njury defense, 73

F lm See DOCUMENTARY EVIDENCE
New, not accepted on rev ew, 245

FEDERAL EMPLOYEES LIABILITY ACT
Exclus ve remedy, 201

HEART ATTACKS, HEART DISEASE
Emot onal stress, 357
Legal/med cal causat on, 357
Myocard al  nfarct on

Compensable, 357
Not compensable, 40,58,146

Phys cal exert on, 357
Relat ve expert se of doctors, 58
Treat ng phys c ansG ven greater we ght

Not g ven greater we ght, 357
INDEMNITY ACTIONS
Th rd party cla m, 314

INMATE INJURY FUND
F l ng requ rements, 171,251
T mel ness of cla m, 171,251

INTERIM ORDER
TTD, 136

JURISDICTIONPart es may not vest  n referee, 198
LUMP SUM See PAYMENT

m
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MEDICAL CAUSATION 
Agency expertise applied, 116 
Condition unrelated to injury. 54.162 
Condition related to injury, 170,346 
Expert opinion requited; 17 . 
Failure of proof~ 114,116,297 
Heart conditions See HEART ATTACKS, HEART DISEASE 

·Inconsistent histories analyzed, 26 
Mµltiple possible· diagnoses, 169,297 
Myocardial infarction-See HEART ATTACKS, HEART DISEASE 

MEDICAL OPINION 
Arialysis vs. observatio~, 357 
Ccinflicting, 29,102 
Contradictions by one· physician, 110 
Physician as advocate, 144 
Relative expertise, 146 
Uncontroverted, 111 
Weight, treating physician, 40,357 

MEDICAL SERVICES 
Blanket denial of future medicals, 134 
Furniture, 54,248 
Ongoing treatment 

Related to injury 
Unrelated to injury, 225 

Pay pe~ding appeal (pre-1979 injuries), 21 
Pre-employment p~ysical, 306 

MEDICALLY STATIONARY 
Definition, 144 
Psychological condition, 144 
Regression at closure, 144 

MEMORANDUM OPINIONS 
M. Abrams, 179 J. Bogner, 288 
G. Akres, 244 B. Booth, 119 
J. Alire, 224 J. _Brannon, 65 
D. Allen, 149 R. Brennen; 119 
M. Allen, 231 L. Bristow, 179 
R. Allen, 224 P. Brown, 66 
w. Arndt, 286 F. Browne, 92 

. s. Attebery, 200 s. Cessnun, 29 
V. Ayer, 65 p. Chamb~rlain, 180 
R. Baca, 232 J. Chandler; 149 
H. Baker, 152 L. Chastagner, 119 
K. Baker, 97 s. Chochrek, 289 
R. Baldwin, 65 D. Clark, 100 
B. Barber, 288 D. Cobbin, 200 
J. Beasley, 288 L. Cole, 200 
G. Bennett, 91· L. Cooksey, 289 

. V. Benson, 268 L. Cornwell, 100 
V. Berov, 25 J. Corwin, 30 
M. Bess, 153 T. Crisman, 201 
B. Bissonette, 218 w. Crooke, 290 

G. Croxell, 120 

-409-

R. Curtis, 66 
R. Cyr, 290 
L. Davidson. 15 
I. Davis, 232 
J. Davis, 291 
L. Dreier, 93 
J. Driskell, 71 
w. Dyer, 232 
A. Emra, 181 
P. Enyart, 226 
R. Faust, 160 
E. Floyd, 35 
E. Frame, 271 
G. Frazier, 233 
R. Garcia, 36 
R. Gatewood, 2 
R. Gorizales de 

Sanchez, 272 
w. Goodsby, 2 
D. Grabi 11 , 72 
B. Hackbart, 39 

MEDICAL CAUSATION
Agency expert se appl ed, 116
Cond t on unrelated to  njury, 54,162
Cond t on related to  njury, 170,346
Expert op n on requ red, 17
Fa lure of proof, 114,116,297
Heart cond t ons See HEART ATTACKS, HEART DISEASE
Incons stent h stor es analyzed, 26
Mult ple poss ble d agnoses, 169,297Myocard al  nfarct on See HEART ATTACKS, HEART DISEASE

MEDICAL OPINION
Analys s vs. observat on, 357
Confl ct ng, 29,102
Contrad ct ons by one' phys c an, 110
Phys c an as advocate, 144
Relat ve expert se, 146
Uncontroverted, 111
We ght, treat ng phys c an, 40,357

MEDICAL SERVICES
Blanket den al of future med cals, 134
Furn ture, 54,248
Ongo ng treatment

Related to  njury
Unrelated to  njury, 225Pay pend ng appeal (pre-1979  njur es), 21

Pre-employment phys cal, 306
MEDICALLY STATIONARY

Def n t on, 144
Psycholog cal cond t on, 144
Regress on at closure, 144

MEMORANDUM OPINIONS
M. Abrams, 179 J.
G. Akres, 244 B.
J. Al re, 224 0.
D. Allen, 149 - R.
M. Allen, 231 L.
R. Allen, 224 P.W. Arndt, 286 F.'
S. Attebery, 200 S.
V. Ayer, 65 P.
R. Baca, 232 J.
H. Baker, 152 L.
K. Baker, 97 S.
R. Baldw n, 65 D.
B. Barber, 288 D.
J. Beasley, 288 L.
G. Bennett, 91 L.

‘ V. Benson, 268 L.
V. Berov, 25 J.M. Bess', 153 T.
B. B ssonette, 218 W.

G.

Bogner, 288
Booth, 119
Brannon, 65
Brennen, 119
Br stow, 179
Brown, 66
Browne, 92
Cessnun, 29
Chamberla n, 180
Chandler, 149
Chastagner, 119
Chochrek, 289
Clark, 100
Cobb n, 200
Cole, 200
Cooksey, 289
Cornwell, 100
Corw n, 30
Cr sman, 201
Crooke, 290
Croxel1, 120

R. Curt s, 66
R. Cyr, 290
L. Dav dson, 15
I. Dav s, 232
J. Dav s, 291
L. Dre er, 93
J. Dr skell, 71
W. Dyer, 232
A. Emra, 181
P. Enyart, 226
R. Faust, 160
E. Floyd, 35
E. Frame, 271
G. Fraz er, 233
R. Garc a, 36
R. Gatewood, 2R. Gonzales de

Sanchez, 272
W. Goodsby, 2D. Grab 11,72
B. Hackbart, 39
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OPINIONS (Continued) 
G. Hall, 86 T. Locascio, 74 J. Russell, 211 
P. Ha 11 , 299 H. Lynch, 206 C. Sanderson, 211 
R. Hammond, 250 J. Malone, 167 J. Scheckells, 253 
J. Harvey, 122 B. Mangun, 43 K. Schmidt, 254 
G. Hatch, 39 G. Martin, 149 0. Schmitt, 254 
T. Hatcher, 272 I. Mathews, 85,12'8 F. Scoville, 212 
D. Helvfe, 300 H. McCann, 192 G. Shay, 50 
G. Herber, 94 G. McNamara, 207 E. Sherman, 212 
H. Hicks, 39 M. Miller, 286 0. Shertzer, 82 
V. Hicks, 126 0. Mi 11 i gan, 90 C. Shirey, 50 
T. Hoefft, 73 F. Mitchell , 94 J. Shumaker, 170 
J. Hogan, 103 z. Mooney, 167 w. Simmonds, 213. 
L. Ho 11 i baugh, 73 M. Moyer, 168 A. Smith, 129 
D. Hova ter, 3 L. Mulvaney, 76 N. Snyder, 90 
J. Hubbs, 273 M. Nichols, 251 J. Spa nu, 213 
B. Huber, 181 L. Nirschl, 128 C. Stephens, 130 
B. Jacobson, 274 . P. Oropallo, 46 A . Stoneman, 24 
G. Johannessen,· 88 L. Owens, 129 L. Sullivan, 11 
G. Jolly, 241 A. Pache, 231 P. Taylor, 242 
D. Johnson, 3 G. Park, 244· D. Tegman, 279 
M. Johnson, 127 D. Peters, 211 s. Thorning, 215 
B. Kanna, 4 o. Peterson,· 8 . T. Thompson, 254 
D. Kemple, 241 A. Petit, 194 N. Thornton, 280 
N. Kimsey, 274 L. Petty, 8 N. Tindle, 152 
F. King, 74 D. Praszek, 47 w. Trueax, 215 
H. Knapp, 127 R. Price, 129 c. Turpen, 130 
L. Knapp, 127 J. Pruitt, 10 C. Ulness, 85 
R. Kniffen, 300 G. Reineccius, 252 s. l~adl ey, 85 
T. Kvokov, 302 J. Reynolds, 168 B. Walsh, 91 
J. LaMarsh, 5 R. Ringo, 306 J. Weatherspoon, 231 
R. Landor, 128 \>L Ripp, 47 P. Wehrly, 115 
J. Lane, 42 s. Robson, 48 Y. Weiser. 115 
B. Langley, 74 B. Rogers, 221 L. Widenrnann, 283 
o. Langston, 163 R. Rook, 90 o. Williams, 308 
D. U ndberg, 276 B. Rupp, 79 G. Winslow, 91 

NON-COMPLYING EMPLOYER 
Vocational rehabilitation 
Work experience program, 369 

NON-SUBJECT/SUBJECT WORKERS 
Casual employment, 60 
FELA coverage, 201 
Federal remedy exclusive, 201 
Joint federal, stite coverage, 201 
Vocational Rehabilitation Division 

Work experience program, 369 

OCCUPATIONAL DISEASE 
See also AGGRAVATION (WELLER) 
Compensable, 304 
Infection as disease, 256 
Not compensable, 68,256,297 
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MEMORANDUM OPINIONS (Cont 
G. Han, 86 T.
P. Hall, 299 H.
R. Hammond, 250 J.
J. Harvey, 122 B.
G. Hatch, 39 G.
T. Hatcher, 272 I.
D. Helv e, 300 H.
G. Herber, 94 G.
H. H cks, 39 M.
V. H cks, 126 0.
T. Hoefft, 73 F.
J. Hogan, 103 Z.
L. Holl baugh, 73 M.
D. Hovater, 3 L.
J. Hubbs, 273 M.
B. Huber, 181 L.
B. Jacobson, 274 .P.
6. Johannessen, 88 L.
G. Jolly, 241 A.
D. Johnson, 3 G.
M. Johnson, 127 D,
B. Kanna, 4 D.
D. Kemple, 241 A.
N. K msey, 274 L.
F. K ng, 74 D.
H. Knapp, 127 R.L. Knapp, 127 j.
R. Kn ffen, 300 G.
T. Kvokov, 302 J.
J. LaMarsh, 5 R.
R. Landor, 128 W.
J. Lane, 42 S.
B. Langley, 74 B.
O. Langston, 163 R.
D. L ndberg, 276 B.

nued)
Locasc o, 74
Lynch, 206
Malone, 167
Mangun, 43
Mart n, 149
Mathews, 85,128
McCann, 192
McNamara, 207
M ller, 286
M ll gan, 90
M tchell, 94
Mooney, 167
Moyer, 168
Mulvaney, 76
N chols, 251
N rschl, 128
Oropallo, 46
Owens, 129
Pache, 231
Park, 244'
Peters, 211
Peterson, 8
Pet t, 194
Petty, 8
Praszek, 47
Pr ce, 129
Pru tt, 10
Re necc us, 252
Reynolds, 168
R ngo, 306
R pp, 47
Robson, 48
Rogers, 221
Rook, 90
Rupp, 79

NON-COMPLYING EMPLOYER
Vocat onal rehab l tat on
Work exper ence program, 369
-SUBJECT/SUBJECT WORKERS

Casual employment, 60
FELA coverage, 201Federal remedy exclus ve, 201
Jo nt federal, state coverage, 201
Vocat onal Rehab l tat on D v s on

Work exper ence program, 369
OCCUPATIONAL DISEASESee also AGGRAVATION (WELLER)

Compensable, 304
Infect on as d sease, 256
Not compensable, 68,256,297
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J. Russel 1, 211
C. Sanderson, 211
J. Scheckells, 253
K. Schm dt, 254
D. Schm tt, 254
F. Scov lle, 212
G. Shay, 50
E. Sherman, 212
D. Shertzer, 82
C. Sh rey, 50
J. Shumaker, 170
W. S mmonds, 213.
A. Sm th, 129
N. Snyder, 90
J. Spanu, 213C. Stephens, 130
A. Stoneman, 24
L. Sull van, 11
P. Taylor, 242
D. Tegman, 279
S. Thom ng, 215
T. Thompson, 254
N. Thornton, 280
N. T ndle, 152
W. Trueax, 215
C. Turpen, 130
C. Ulness, 85
S. Wadley, 85
B. Walsh, 91
J. Weatherspoon, 231
P. Wehrly, 115
y. We ser, 115
L. W denmann, 283
D. W ll ams, 308
G. W nslow, 91

m
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OCCUPATIONAL DISEASE (Continued) 
Requirements for compensability, 17,81,223,132,256,304 
Successive claims, 139 
Successive emp1oyment·exposures, 107,153 
Symptoms alone not enough, 193 
Time for filing See CLAIMS, FILING . 
Traumaqc injury·distinguished,.220 

OCCUPATIONAL DISEASE, CONDITION OR INJURY 
Achilles 1 tendonitis, 139 
A 11 ergi es, 217 
Bakers' asthma, 101 
Bronchitis, 256 
Carpel tunnel, 80,297 
Chronic myofascitis, 131 _ 
Epicondylitis (tennis elbow). 132 
.Osteomyelitis, 346 
Prostatitis, 14 
Pseudarthrosis, 364 
Recurrent pulmonary disease, 101 
Sinusitis, 223,256 · 
Tendoniti s, 297 
Thrombophl e_biti s, 101,131 

OFFSETS 
OAR 435-54-320, 221 
TTD 
· Overlap on two claims, 75 

Penn,ssib1e, _55,273 
Referee duty to correct 0.0., 273 

ORDER ON REVIEW 
· Abatement, 222,259 

Republished, 228 

OWN MOTION RELIEF 
(NOTE: A listing of the.decisions of the Board under Own 
Motion· Jurisdiction appears on page 416.) 

Determination·· 
Hip. & leg, 86 

Determinatiori following hea_ring, 226 
Jurisdiction, 192 
No D.O. where reopened after aggravation rights expired, ·54 
Offsets See OFFSETS 
Order to Show Cause, 130 

· Referee-'s authority limited, 36 
Reoperi only if time loss due, 198,271,302 
Time loss benefits limited, 198,271,302 

PAYMENT 
Lump sum, 350 

-411-
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OCCUPATIONAL DISEASE (Cont nued)
Requ rements for compensab l ty, 17,81,223,132,256,304
Success ve cla ms, 139
Success ve employment exposures, 107,153
Symptoms alone not enough, 193
T me for f l ng See CLAIMS, FILING
Traumat c  njury d st ngu shed,.220

OCCUPATIONAL DISEASE, CONDITION OR INJURY
Ach lles' tendon t s, 139
Allerg es, 217
Bakers' asthma, 101
Bronch t s, 256
Carpel tunnel, 80,297
Chron c myofasc t s, 131Ep condyl t s (tenn s elbow), 132
Osteomyel t s, 346
Prostat t s, 14
Pseudarthros s, 364
Recurrent pulmonary d sease, 101
S nus t s, 223,256
Tendon t s, 297
Thrombophleb t s, 101,131

OFFSETS
OAR 435-54-320, 221
TTD

Overlap on two cla ms, 75
Perm ss ble, .55,273

Referee duty to correct D.O., 273
ORDER ON REVIEW
Abatement, 222,259
Republ shed, 228
MOTION RELIEF(NOTE: A l st ng of the dec s ons of the Board under Own

Mot on Jur sd ct on appears on page 416.)
Determ nat on

H p & leg, 86
Determ nat on follow ng hear ng, 226
Jur sd ct on, 192
No D.O. where reopened after aggravat on r ghts exp red, '64
Offsets See OFFSETS
Order to Show Cause, 130
Referee's author ty l m ted, 36
Reopen only  f t me loss due, 198,271,302
T me loss benef ts l m ted, 198,271,302

PAYMENT
Lump sum, 350

-411-
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TIES 
Denial wrong not unreasonable, 295 
Failure to comply with discovery order, 182 
Failure to provide medical information, 55 
Failure to request .307 Order, 155,295 
No 11 unreasonable 11 claiins processing provision, 196 
Reasonable refusal of payment, 104·, 132 · 

Un~easonable delay accept/deny 5,324 
Unreasonable Tefusal ·payment, 205 
Unreasonable delay payment, 5 

PPD (GENERAL) 
Hip: scheduled vs. unscheduled, 97 
OAR 436-65 applied, 12,82,110,123,151,190,204,221 
Pain 

Disabling 
Non-disabling, 121 

Psychological component to physical injury, 63 
Referee determines before aggravation, 55 

Requirement of impairment, 121 
Shoulder: scheduled vs. unscheduled, 110 

PPD (SCHEDULED) 
Impaired area 

Arm, 63,110,228,255 
Eye, 303 
Foot, 204 
Hand, 12,54,188 
leg, 86,97,103,151,228 

Medical evidence of impairment required, 188 
Psychological component~ 63 
Rating disability, 12,151 

PPD (UNSCHEDULED) 
Impaired area 

Back (1ow) 
No award 
5-25%, 4,52,207,214,249,277,280 
30-50%, 10,44,62,160,190,203,226,268,275,281 
55-100%, 31,141,209 . 

Back (upper) 
No award 
5-25% 
30-50% 
55-100% 

Eye, 303 
. Head, 228,303 

Hip, 86 
Neck 

No award, 114 
5-25%, 55,57,82 
30-50% 
50-100% 

-412-
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PENALTIES
Den al wrong not unreasonable, 295
Fa lure to comply w th d scovery order, 182
Fa lure to prov de med cal  nformat on, 55
Fa lure to request .307 Order, 155,295
No "unreasonable" cla ms process ng prov s on, 196
Reasonable refusal of payment, 104, 132
Unreasonable delay accept/deny 5,324
Unreasonable refusal payment, 205
Unreasonable delay payment, 5

m

unscheduled, 97
12,82,110,123,151,190,204,221

PPD (GENERAL)
H p: scheduled vs.
OAR 436-65 appl ed.
Pa n

D sabl ng
Non-d sabl ng, 121

Psycholog cal component to phys cal  njury, 63
Referee determ nes before aggravat on, 55
Requ rement of  mpa rment, 121
Shoulder: scheduled vs. unscheduled, 110

PPD (SCHEDULED)
Impa red area

Arm, 63,110,228,255
Eye, 303
Foot, 204
Hand, 12,54,188
Leg, 86,97,103,151,228

Med cal ev dence of  mpa rment requ red, 188
Psycholog cal component, 63
Rat ng d sab l ty, 12,151

PPD (UNSCHEDULED)
Impa red areaBack (low)

No award5-25%, 4,52,207,214,249,277,280'
30-50%, 10,44,62,160,190,203,226,268,275,281
55-100%, 31,141,209Back (upper)
No award5-25%
30-50%
55-100%

Eye, 303
Head, 228,303
H p, 86
Neck

No award, 114
5-25%, 55,57,82
30-50%
50-100%

#

m
-412-
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(UNSCHEDULED) 
Impaired. Area (Contin~ed) 

Psychological 
Arising from injury or disease, 95,98,160,275 

Shoulder,.1,54,55,108,110,255 
Unclassified, 123,162,221 

Factors discussed 
. Age, 44 

Aptitudes/adaptability 4,123,209 
Attitude, 95,98 
Burden of proof, 123 
Disabling pain, 214 
Education (higher), 1,4 
Employments precluded, 123 
Income, 268 
Medical evidence of claimed limitation, 62 
Motivation, 203,226 
Pre-existing conditions, 141,160 
Retirement, 35,63,95,207 
Weight, 226,277 

PERMANENT TOTAL DISABILITY 
Awards 

Affirmed, 172,182,233 
Made, 66 
Reduced, 8,98,143,228 
Refused, 95,103,141,329 

Benefits, _beneficiaries, 104 
Effective d6te, 373 
Factors discussed 

Fu.tile to attempt work, 66,233 
Motivation, 98,143,182,228,329 
Pre-existing conditions, 141,182 
Psychological, 182 
Retirement, 31,95 
Social/vocational, 182 
Subsequent injury, 172 

Reexamination of PTO status, 317 

PSYCHOLOGICAL CONDITIONS & FACTORS 
Arising from· injury 

Denial affirmed, 114 
Scheduled injury component, 63 
Unscheduled disability~ 95,98 

RECONSIDERATION. 
Abatement of Order on Review, 218 
Denied, 30,iSl,206 
Order on, 295 
Request for~ 24 

REMAND 
By Board . 

For additional evidence, 95,96,132,273 
For hearing, 131,198,249 
Referee's order doesn't stand, 30,249 
Request deni~d, 136,iS0,245,250 
Vacated, 150 •. · 

-413-' 
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PPD (UNSCHEDULED)
Impa red. Area (Cont nued)

Psycholog cal
Ar s ng from  njury or d sease, 95,98,160,275

Shoulder,.1,54,55,108,110,255
Unclass f ed, 123,162,221

Factors d scussed
Age, 44
Apt tudes/adaptab 1 ty 4,123,209
Att tude, 95,98
Burden of proof, 123
D sabl ng pa n, 214Educat on (h gher), 1,4
Employments precluded, 123
Income, 268
Med cal ev dence of cla med l m tat on, 62
Mot vat on, 203,226
Pre-ex st ng cond t ons, 141,160
Ret rement, 35,63,95,207
We ght, 226,277

#

PERMANENT. TOTAL DISABILITY
Awards

Aff rmed, 172,182,233
Made, 66
Reduced, 8,98,143,228
Refused, 95,103,141,329

Benef ts, benef c ar es, 104
Effect ve date, 373
Factors d scussed

Fut le to attempt work, 66,233
Mot vat on, 98,143,182,228,329
Pre-ex st ng cond t ons, 141,182
Psycholog cal, .182
Ret rement, 31,95
Soc al/vocat onal, 182Subsequent  njury, 172

Reexam nat on of PTD status, 317
PSYCHOLOGICAL CONDITIONS & FACTORS
Ar s ng from  njury

Den al aff rmed, 114
Scheduled  njury component, 63
Unscheduled d sab l ty, 95,98

RECONSIDERATION.
Abatement of Order on Rev ew, 218
Den ed, 30,181,206
Order on, 295
Request for, 24

REMAND
By Board

For add t onal ev dence, 95,96,132,273
For hear ng, 131,198,249
Referee's order doesn't stand, 30,249
Request den ed, 136,180,245,250
Vacated, 150

-413-
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(Continued) 
By Court of Appe~ls, 47,72,79,93,96,106,248,294,346,350,369 

375 
By Supreme Cpurt, 331 

REOPENING CLAI~ WITHIN ONE YEAR OF DETERMINATION ORDER 
After hearing, 291 
Compared with aggravatjon, 291 
Denial affirmed, 15 
Denial reversed, 210 
No Own Motion Jurisdiction, 192 
Unemployment unrelated to injury, 15 

REQUEST FOR HEARING 
Dismissed with prejudice, 244 
Good cause, late filing, 153,178,246 
On Determination Order 

Lump sum· payment, 350 
When compensability on qppeal, 299 

Misdirected, not jurisdictional defect, 286 
Tim~ for filing, 139,298 · 

REQUEST FOR REVIEW--BOARD 
Pi"smissal, 113 
Motion to dismiss denied, 191 
Nullified, 187 
Timeliness, 191 
Withdrawn, 93,100,135,141,179,180,193,194 

RES JUDICATA 
Issue not ripe at time of stipulation, 199 
Limited application, 291 
Order of referee, 122 
Order on Review, 134 
Pain Center treatment, 291 

.Reconsideration of PTO doesn't bar hearing on D.0., 317 
Stipulation silent on issue, 108,198 

SETTLEMENTS & STIPULATIONS 
Board to keep jurisdiction, 150 
DCS o"f aggravation claim does not bar later aggravation 

cl aim, 198 · 
Disputed claim settlements 

Criteria for, 88 
Res Judicata, 108,198 
Thi.rd Party Claim co~sid~rations, 259,261 

SUBJECT WORKERS See NON-SUBJECT/SUBJECT WORKERS 

SUCCESSIVE INJURIES See AGGRAVATION/NEW INJURY 

-414-
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REMAND (Cont nued)
By Court of Appeals, 47,72,79,93,96,106,248,294,346,350,369

375
By Supreme Court, 331 m

REOPENING CLAIM WITHIN ONE YEAR OF
After hear ng, 291
Compared w th aggravat on, 291
Den al aff rmed, 15
Den al reversed, 210
No Own Mot on Jur sd ct on, 192
Unemployment unrelated to  njury

DETERMINATION ORDER

15
REQUEST FOR HEARING

D sm ssed w th prejud ce, 244
Good cause, late f l ng, 153,178,246
On Determ nat on Order

Lump sum payment, 350
When compensab l ty on appeal, 299

M sd rected, not jur sd ct onal defect, 286
T me for f l ng, 139,298

REQUEST FOR REVIEW--BOARD
D sm ssal ,■ 113
Mot on to d sm ss den ed, 191
Null f ed, 187
T mel ness, 191
W thdrawn, 93,100,135,141,179,180,193,194

RES JUDICATA
Issue not r pe at t me of st pulat on.
L m ted appl cat on, 291
Order of referee, 122
Order on Rev ew, 134
Pa n Center treatment, 291Recons derat on of PTD doesn

199

St pulat on s lent on  ssue,
t bar hear ng on D.O.,
108,198

317

SETTLEMENTS & STIPULATIONS
Board to keep jur sd ct on, 150DCS of aggravat on cla m does not bar later aggravat on

cla m, 198
D sputed cla m settlements

Cr ter a for, 88
Res Jud cata, 108,198
Th rd Party Cla m cons derat ons, 259,261

SUBJECT WORKERS See NON-SUBJECT/SUBJECT WORKERS
SUCCESSIVE INJURIES See AGGRAVATION/NEW INJURY

-414-
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TEMPORARY TOTAL DISABILITY 
Computation 

Shift differential, 205 
During· 1 ayof f, 163. · \-._, 
Increased, 221 
Interim compensation, 5 

Defined,- 136 
On_ "claim11 made after Request for Hearing, 291 

Limitations not sufficient, 1 
Medical documentation required~ 1 
Offset_ overpayment See OFFSETS 
Own Motion .cases Se~ OWN MOTION RELIEF 
Post-retirement entitlement doubtful, 36 
Stationary date discussed., 188 
Suspend PPD, 148 
Suspension by Department Order 

Set aside·, 42 
Vigorous activity precludes, 74 

THIRD PARTY CLAIM 
See also SETTLEMENTS & STIPULATIONS 
Carrier's duty, 259 
Indemnity, 314 
Sta.tutory distribution, 261 

VOCATIONAL REHABILITATION 
No arbitrary refusal of services, 57 
Work experience program, 369 · 

-415-
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TEMPORARY TOTAL DISABILITY
Computat on

Sh ft d fferent al, 205
Dur ng ■ layoff, 163. v.,,
Increased, 221
Inter m compensat on, 5
Def ned,- 136
On "cla m" made after Request for Hear ng, 291

L m tat ons not suff c ent, 1
Med cal documentat on requ red, 1
Offset overpayment See OFFSETS
Own Mot on .cases Se.e OWN MOTION RELIEF
Post-ret rement ent tlement doubtful, 36
Stat onary date d scussed, 188
Suspend PPD, 148
Suspens on by Department Order

Set as de, 42
V gorous act v ty precludes, 74

m

THIRD PARTY CLAIM
See also SETTLEMENTS & STIPULATIONSCarr er's duty, 259
Indemn ty, 314
Statutory d str but on, 261

VOCATIONAL REHABILITATION
No arb trary refusal of serv ces, 57
Work exper ence program, 369

-415-



 
         
           
           

     

   

   
   

  
    
  

  
  
  

 
   
  
   
  

   
   
   
  
    
  
  
    
  
  
  
    
   
  

  
    
  
     
   

  
    

  
 

   
     
   
      
  

 
  
      
  

   
   
  

   
  
   

  
   

     
   
  
  
      
   
  
   
  

  
  
       
    

 
    
  

    
  
   
  
  
    
  

   
        

   
  

  
   
   
    

MOTION JURISDICTION 

The following Board decisions uhder Own Motion Jurisdiction are 
not published in this volume. They are listed here according to 
the action taken. These decisions may be ordered from the Workers 1 

Compensation Board using the numbers provided. 

ABATEMENT 
K. Lawson, 81-0214M 

AMENDMENT 
L. Beatty, 81-0056M 
J.R. Connor, 81-0097M 
H. Curry, 81-0215M 
G.R. Dow, 81-0205M 
E.R. Eyster, 81-0158M 
L. McDonald, 81-0162M 
C. Plummer, 81-0084M 
C. Simmons, 81-0lOOM 

DENIED REOPENING 
M.A. Anderson, 81-0136M 
H. Combs, 80-7559 
J. Courtney, 81-0169M 
W.E. Crowder, 81-0179M 
E.R. Eyster, 81-0158M 
S. Gentry, 81-0222M 
W. Grove, 81-0145M · 
R. Huber, 81-0199M 
R.D. Johnson, 80-7552 
H. Karn, 81-0lilM. 
T. Kvokov, 81-0170M 
.S.L. Lawhead, 81-0066M 
Ra. Lee, 81-0188M 
0. Moyer, 81-0042M 
L. Pence, 81-0195M 
C. Piercy, Jr., 81-0152M 
J.E. Robertson, 80-10062 
J.M. Skophammer, 81-0234M 
T. Smith, 81-0025M 
M.H. Snead, 81-0224M 
H. Steen, 81-0047M 
F.E. Walker, 81-0083M -
B.L. Weathers, 80-09977 
R. Weddle, 81-0155M 
1.0. Williams, 81-0132M 
W. Zumbrun, 81-0178M 

DETERMINATION 
H. Alderson, 81-0035M 
0. Barlow, ·claim A 141676 
M. Bischoff, 81-0175M 
J. Bradford, Claim C 399637 C 
B. Bush, 81-0109M. 

-416-

DETERMINATION (Continued) 
· P. Carrol, 81-0228M 

K.E. Chace, Claim C 435281 
M.D. Chapman, 81-0207M 
L. Cody, 81-0019M 
J. Conner, 81-0097M 
J.C. Crow, 81-0051M 
H. Curry, 81-0215M 
E. Davis, 81-0237M 
J.R. Donaldson, 81-0183M 
E. Doughty, 81-0118M 
G.R. Dow, 81-0205M 
E. Enze, 81-0189M 
J. Foley, 81-0243M 
G. Freeman, 81-0190M 
E. Goodman, 81-0132M 
D. Gray, 81-0214M 
I.M. Halligan, Claim C 386 085 
M. Howland, 81-0165M 
P. Johansen, 80-0071 
A.C. Johnson, 81-0143M 
W.L. Jones, 81-0192M 
A. Kephart, 81-0173M 
K. Lawson, 81-0214M 
B.I. Mahler, 81-0185M 
S. Marriott, Claim C29752L 
I.I. Mathews, 81-0191M 
M .. McCasland, 81-0226M 
B.J. McMahon, 81-0059M 
R.A. Nash. 81-00llM 
0. Neville, 81-0227M 
E. Nixon, 81-0230M 
C. Plummer, 8!-0084M 
R. Sattler, 81-0124M 
F. Steinhauser, 81-0lOlM 
D.E. Stevens, 81-0020M 
A.K. Stone, 81-0204M 
L. Stone, 81-0206M 
P.B. Stone, 81-0242M 
J.P. Sullivan, Claim C 375513 
R. C. Wright, 81-0174M 

REFERRED FOR HEARING 
M. Blake, 81-0200M 
J. Brosseau, 81-0213M 
W. Casey, 81-0154M 
R.E. Eggiman, 81-0208M & 

81-02222 -· 

MOTION JURISDICTION
The follow ng Board dec s ons under Own Mot on Jur sd ct on are
not publ shed  n th s volume. They are l sted here accord ng to
the act on taken. These dec s ons may be ordered from the Workers
Compensat on Board us ng the numbers prov ded.

m
ABATEMENT

K. Lawson, 81-0214M
AMENDMENT

L. Beatty, 81-0056M
J.R. Connor, 81-0097M
H. Curry, 81-0215M
G.R. Dow, 81-0205M
E.R. Eyster, 81-0158M
L. McDonald, 81-0162M
C. Plummer, 81-0084M
C. S mmons, 81-OlOOM

DENIED REOPENING
M.A. Anderson, 81~0136M
H. Combs, 80-7559
J. Courtney, 81-0169M
W.E. Crowder, 81-0179M
E.R. Eyster, 81-0158M
S. Gentry, 81-0222M
W, Grove, 81-0145M
R. Huber, 81-0199M
R.D. Johnson, 80-7552
H. Karn, 81-OlllM
T. Kvokov, 81-0170M
S.L. Lawhead, 81-0066M
Ra. Lee, 81-0188M
0. Moyer, 81-0042M
L. Pence, 81-0195M
C. P ercy, Jr., 81-0152M
J.E. Robertson, 80-10062
J.M. Skophammer, 81-0234M
T. Sm th, 81-0025M
M.H. Snead, 81-0224M
H. Steen, 81-0047M
F.E. Walker, 81-0083M
B.L. Weathers, 80-09977
R. Weddle, 81-0155M
I.O. W ll ams, 81-0132M
W. Zumbrun, 81-0178M

DETERMINATION
H. Alderson, 81-0035M
0. Barlow, Cla m A 141676
M. B schoff, 81-0175M
J. Bradford, Cla m C 399637 C
B. Bush, 81-0109M

DETERMINATION (Cont nued)
P. Carrol, 81-0228M
K.E. Chace, Cla m C 435281
M.D. Chapman, 81-0207M
L. Cody, 81-0019M
J. Conner, 81-0097M
J.C. Crow, 81-0051M
H. Curry, 81-0215M
E. Dav s, 81-0237M
J.R. Donaldson, 81-0183M
E. Doughty, 81-0118M
G.R. Dow, 81-0205M
E. Enze, 81-0189MJ. Foley, 81-0243M
G. Freeman, 81-0190M
E. Goodman, 81-0132M
D. Gray, 81-0214M
I.M. Hall gan, Cla m C 386 085
M. Howland, 81-0165M
P. Johansen, 80-0071
A.C. Johnson, 81-0143M
W.L. Jones, 81-0192M
A. Kephart, 81-0173M
K. Lawson, 81-0214M
B.I. Mahler, 81-0185MS. Marr ott, Cla m C29752L
I.I. Mathews, 81-0191M
M.McCasland, 81-0226M
B.J. McMahon, 81-0059M
R.A. Nash. 81-OOllM
D. Nev lle, 81-0227M
E. N xon, 81-0230M
C. Plummer, 81-0084M
R. Sattler, 81-0124M
F. Ste nhauser, 81-OlOlM
D.E. Stevens, 81-0020M
A.K. Stone, 81-0204M
L. Stone, 81-0206M
P.B. Stone. 81-0242MJ.P. Sull van, Cla m C 375513
R. C. Wr ght, 81-0174M
REFERRED FOR HEARING

M. Blake, 81-0200M
J. Brosseau, 81-0213M
W. Casey, 81-0154M
R.E. Egg man, 81-0208M &

81-02222
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REFERRED FOR HEARING (Continued) 
R.E. Lee; 81-014iM 
M. Spillman, 81-0232M 
P. Sunquist, 81-0180M 
G. Van Mechel en,- 81-0225M 

REOPENED 
C. Aleshire; 81-0203M· 
O.L. Anderson, 81-0182M 
L. Beatty, 81-0056t1 
C. Bucholz, 81-0045M 
K.- Chace, 81-0125M 
R.H. Howard, 81-0252M 
J. ldlewine, 81-0197M 
R. Lee, 81-0142M 
V. Michae1, 81-0201M 
R. Salvetti, 81-0223M 
R.A. Schenck, 81-0198M 
C. Simmons, 81-0lOOM 
W.W. Terry, 81-0177M 
C. Tinner, 81-0181M. 
E.M. Tipµ,ett, 81-0210M 
W. Vanderpool, s1-021iM 
K. Warnock, 81-0186M 
J.M. Zeleznick, 81-0139M 

-417-

m
REFERRED FOR HEARING (Cont nued)

R.E. Lee, 81-0142M
M. Sp llman, 81-0232M
P. Sunqu st, 81-0180M
G. Van Mechelen, 81-0225M

REOPENED
C. Alesh re, 81-0203M
D.L. Anderson, 81-0182M
L. Beatty, 81-0056MC. Bucholz, 81-0045M
K. Chace, 81-0125M
R.H. Howard, 81-0252M
J. Idlew ne, 81-0197M
R. Lee, 81-0142M
V. M chael, 81-0201M
R. Salvett , 81-0223M
R.A. Schenck, 81-0198M
C. S mmons, 81-OlOOM
W.W. Terry, 81-0177MC. T nner, 81-0181M'
E.M. T ppett, 81-0210M
W. Vanderpool, 81-0211M
K. Warnock, 81-0186M
J.M. Zelezn ck, 81-0139M

m
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ORS 656.214(2)(h)------------------------------303 
ORS 656.214(3)---------------------------------204 
ORS 656.214(5)---------------------------------268 
ORS 656.216------------------------------------350 
ORS 656.218------------------------------------123 
ORS 656.219(2)---------------------------------317 
ORS 656.222------------------------------------151 
ORS 656.226------------------------------------232 
ORS 656.230--------------------------~---------350 
ORS 656.236(1)------------------------------88,205 
ORS 656.245-------15,54,76,134,170,196,198,210,215, 

247,248,259,271,272,291,302,380 
ORS 656.245(1)------~--~-----------------------306 
ORS 656.262(4)---------------------------------324 
ORS 656.262(5)-----------------------------324,380 
ORS 656.262(5)(b)-------------------------------68 
ORS 656.262(6)-~--------~------------------139,380 
ORS 656.262(7)---------------------------------380 
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ORS CITATIONS

ORS 183.450(4)-- - - - - - - - - 116
ORS 2.520- - - - - - - - - - - - 331,380ORS 655.520(3)- - - - - - - - - - - - - - - - - - - - - - - - 171,251
ORS 655.605-- - - - - - - - - - - - - - 369ORS 655.615 (4)- - - - - - - - - - - - - - - - - - - - - - - - - - 369
ORS 656.004 (20)- - - - - - - - - - - - - - - - - - - - - - - - - 163
ORS 656.005 (3)- - - - - - - - - - 104
ORS 656.005 (7)——- - - - - - - - - - - - - - 380
ORS 656.005 (8) (a)- - - - - - - - - - - - - - ---331,380,396
ORS 656.005 (9)- - - - - - - - - - - - - - - - - 261,380
ORS 656.005 (31)- - - - - - - - - - - - - - 60
ORS 656.027- - - - - - - - 60ORS 656.027 (2)- - - - - - - - - - - - - - - - - - - - - - - - - - - 96
ORS 656.027 (3)(a) and (b)--—- - - - - - - - - - - - - - 60
ORS 656.027 (4)- - - - - - - - - - - - - - - - - - - - - - - - --201
ORS 656.031 (4)---- 369
ORS 656.039(1)- - - - - - - - - 201
ORS 656.054--- - - - - - - - - - - - - - - - - - - - - - '---- 369ORS 656.126(1)- - - - - - - - - - - - - - - - - - - - - - - - - - - 163
ORS 656.154- - - - - - - - - - - - - - - - - - - - - - - - - - - - - 259
ORS 656.156- - - - - - - - - - - - - - - - - - - - - - - - - - - - - 369
ORS 656.202- - - - - - 369
ORS 656.204- - - - - - - - - - - - - - - - - - - - - - - - - - - - - 104
ORS 656.206—- - - - - - - - - - - - - - - - - - - - - - - - - - - - 380
ORS 656.206(l)(a)- - - - - - - - - - - - - - 329
ORS 656.206(2)-- - - - - - - - - - - - - - - - - - - - - - - - - - 104
ORS 656.206(3)- - - - - - - - - - - - - - 98,143,182,228,329
ORS 656.206(5)- - - - - - - - - - - - - - - - - - - - - - - - 104,317
ORS 656.208- - - - - - - - - - - - - - - - - - - - - - - - - - - - - 104
ORS 656.210- - - - - - - - - - - - - - - - - - - - - - - - - - - - - 380ORS 656.214(2)- - - - - - - - - - - - - - - - - - - - 151,204,380
ORS 656.214(2)(e)- - - - - - - - - - - - - - - - - - - - - - - - 204
ORS 656.214(2)(h)- - - - - - - - - - - - - - - - - - - - - - - - 303
ORS 656.214(3)- - - - - - - - - - - - - - - - - - - - - - - - - - - 204
ORS 656.214(5)- - - - - - - - - - - - - - - - - - - - - - - - - - - 268
ORS 656.216- - - 350
ORS 656.218- - - - - - - - - 123ORS 656.219(2)- - - - - - 317
ORS 656.222- - - - - - - - - - - - - - - - - - - - - - - - - - - - - 151
ORS 656.226- - - - - - - - - - - - - - - - - - - - - - - - - - - - - 232
ORS 656.230- - - - - - - - - - - - - - - - - - - - - 350ORS 656.236(1)- - - - - - - - - - - - - - - - - - - - - ----88,205
ORS 656.245- - - - - 15,54,76,134,170,196,198,210,215,

247,248,259,271,272,291,302,380ORS 656.245(1)---- 306
ORS 656.262(4)- - - - - - - - - - - - - - - - - - - - - - - - - - - 324
ORS 656.262(5)- - - - - - - - - - - - - - - - - - - - - - - - 324,380
ORS 656.262(5)(b)- - - - - - - - - - - - - - - - - - - - - - - - - 68
ORS 656.262(6)--- - - - - 139,380
ORS 656.262(7)- - - - - - - - - - - - - - - - - - - - - - - - - - - 380
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· ORS 656.262(8)-----------------------------196,324 
ORS 656.265(3)----------------------------7----155 
ORS 656.265(4)---------------------------------364 
ORS 656.268------------------------192,276,331,380 
ORS 656.268 (2)--------------------------------163 
ORS 656.268(3)-----------------------------131,196 
ORS 656.268(4)---------------------------------350 
ORS 656.271------------------------------------131 
ORS 656.273------~----------48,123,131,291,317,380 
ORS 656.273(1)-----------------------------309,331 
ORS 656.273(3)------------------------------~--324 
ORS 656.273{4){b)------------------------------131 
ORS 656.273(7)----------------------------------76 
ORS 656.27~---------------------------------44,317 
ORS 656.283{2)---------------------------------286 
ORS 656.283(b)-------------------------------~--52 
ORS 656.289(4)----------------------------------88 
ORS 656.295------------------------------------346 
ORS 656.295{5)--------------------------30,123,206 
ORS 656.298(5)----------------------~----------132 
ORS 656.298{6)---------------------276,346,357,364 
ORS 656.304--~------------~--------------------350 
ORS 656.307--------------------------------155,160 
ORS 656.313----------------------------------21,85 
ORS 656.319--------------------------------139,380 
ORS 656.319(2)-------------------------~---298,317 
ORS 656.378(3)-------------------~-------------317 
ORS 656.382------------------------------------380 
ORS 656.382{1)---------------------------------324 
ORS 656.382{3)---------------------------------196 
ORS 656.386{1)-----------------------51,52,346,380 
ORS 656.386(2)-----------------------------373,380 
ORS 656.388(2)~----------------------------346,380 
ORS 656.388(4)---------------------------------373 
ORS 656.576------------------------------------314 
ORS 656.578------------------------------------259 
ORS 656.593--------------------------------259,261 
ORS 656.593(1) and (3)-------------------------259 
ORS 656.593(1)(c)--------------------------259,261 
ORS 656.593(1){d)------------------------------259 
ORS 656.802(1) and (2)----~--------------------271 
ORS 656.802(1)(a)-----------------------17,123,256 
ORS 656.806-~----------------------------------306 
·oRS 656.807------------------------------------139 
ORS 656.807(1)~--------------------------------364 
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ORS 656.262(8)- - - - - - - - - - - - - - - - - - - - - - - - 196,324
ORS 656.265(3)- - - - - - - - - 155
ORS 656.265(4)- - - - - 364
ORS 656.268- - - - - - - - - - - - - - - - - - - - 192,276,331,380ORS 656.268 (2)- - - - 163
ORS 656.268(3)—- - - - - - -131,196
ORS 656.268(4)--- - - - - - - - - - - - - - - - - - - - - —-350
ORS 656.271- - - - - - - - - - - - - - - - - - 131
ORS 656.273. . . . . 48,123,131,291,317,380ORS 656.273(1)- - - - - - - - - - 309,331
ORS 656.273(3)- - - - - - - - - - - - - - - - - - - - - - - - —324
ORS 656.273(4)(b)—----- 131
ORS 656.273(7)-- - - - - 76
ORS 656.278- - - - - - - - - - 44,317ORS 656.283(2)- - - - - - - - - - - - - - - - - - - - - - - - - - - 286
ORS 656.283(b)-- - - - - - - - - - - - - - - - - - 52
ORS 656.289(4)- - - - - - - - - - - - - - - - - - - - - - 88
ORS 656.295- - - - - - - - - - - - - - - - - - - - - —-346ORS 656.295(5)- - - - 30,123,206
ORS 656.298(5)- - - - - - - - - - - - - - - - - - - --132
ORS 656.298(6)---- 276,346,357,364
ORS 656.304-—- - - - 350
ORS 656.307- - - - - - - 155,160
ORS 656.313- - - - - - - - - - - - 21,85
ORS 656.319- - - - - - - - - - - - - - - - - - - - - - - - - - 139,380ORS 656.319(2)- - - - - - - - - - - - - - - - - - - - r--298,317
ORS 656.378(3)-- - - - 317
ORS 656.382- - - - - - - - - - 380ORS 656.382(1).... 324
ORS 656.382(3)- - - - - - - - - - - - - - - - - - - - - - - - - - - 196
ORS 656.386(1)- - - - - - - - - - - - - -51,52,346,380
ORS 656.386(2)- - - - - - - - - - - - - - - - - - - 373,380
ORS 656.388(2)-- - - - 346,380
ORS 656.388(4)- - - - - - - - - - - - - - - - - - - - - - - - - - - 373
ORS 656.576--- - - - - 314
ORS 656.578- - - - - - 259
ORS 656.593-- - - - 259,261ORS 656.593(1) and (3)- - - - - - 259
ORS 656.593(l)(c)- - - - - - - - - - - - - - - - - - - - - 259,261
ORS 656.593(l)(d)- - - - - - - - - 259ORS 656.802(1) and (2)- - - 271ORS 656.802(l)(a)- - - - - - - - - - - - - - - - - - - 17,123,256
ORS 656.806--- - - - - - - - - - - - - - - - - - - - - - - - - - - - 306
ORS 656.807- - - - - - - - - - - - - - - - - - - --139ORS 656.807(1)-- - - - - - - - - - - - - - - - - - - - - - - - - - 364
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ADMINISTRATIVE RULE CITATIONS 

QA~ 436-35-000 et ~--------------------------123 
OAR 436-53-005----~----------------------------350 
OAR 436-54-250------~--------------------------350 
OAR 436-54-320-----------------------~-------~-221 
OAR 436-54-332-----------------------------155,295 
OAR 436-54-332(6)---------------------------~--295 
OAR 436-65---------------~----------------------12 
OAR 436-65-532(1)-------------------------------12 
OAR 436-65-535---------------------------------204 
OAR 436-65-536(1) & ·(2)(c)---------------------204 
OAR 436-65-537 to 540---------------~----------204 
OAR 436-65-550(1)------------------------------151 
OAR 436-65-555---------------------------------151 
OAR 436-65-575---------------------------------303 
OAR 436-65-600-----------------------------221,249 
OAR 436-65-601----------------------------------82 
OAR 436-65-681------------------------------~--123. 
OAR 436-69-335------------------------------54,248 
OAR 436-69-420(7)------------------------------196 
OAR 436-83-120-------------.------48 ,68; 139,286,380 
OAR 436-83-125---------------------------------380 
OAR 436-83-230---------------------------------286 
OAR 436-83-460--~------------------------~------55 
OAR 436-83-480--------------------~------------245 
OAR 436-83-480(2)(b)---------------------------206 
OAR 438-24-015(3) & (4)------------------------317 
OAR 438-24-025(1),(2) & (3)--------------------317 
OAR 4387 24-030 & 030(3)------------------------317 
OAR 438-47-010---------------------------------138 
OAR. 438-47~010(2)----------------------153,276,301 
OAR 438-47-045----------------------------~----373 

LARSON CITATIONS 

1 Larson, Workmen'~ Compensation Law, §13.11 (1972)---------------331 
1 Larson, Workmen'~ Compensation Law~ §15.41 (1972)------------19,284 
4 Larson, Workmen•~ Compensation Law, §95.12 (1976)--------55,324,331 
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OAR 436-35-000 et seq.- - - - - - - - - - - - - - - - - - - - 123OAR 436-53-005- - - - - - - - - - - - - - - - - - - - - - - - - - 350
OAR 436-54-250- - - - - - - - - - - - - - - - - - - - - - - - - - 350
OAR 436-54-320. . . . . . . . . . . . . . . . . . r- - - - - —221
OAR 436-54-332- - - - - - - - - - - - - - - - - - - - - - - - 155,295OAR 436-54-332(6)- - - - - - - - - - - - - - - - - - - - - - r--295
OAR 436-65- - - - - - - - - - - - 12OAR 436-65-532(1)- - - - - - - - - - - - - - 12
OAR 436-65-535- - - - - - - - - - - - - - - - - - - - - - - - - - - 204OAR 436-65-536(1)& (2)(c)- - - - - - - - - - - - - - - - - - 204
OAR 436-65-537 to 540- - - - - - - - - - - - - - - - - - - - 204OAR 436-65-550(1)- - - - - - - - - - - - - - - - - - - - - - - - - 151
OAR 436-65-555- - - - - - - - - - - - - - - - - - - - - - - - -—151
OAR 436-65-575- - - - - - - - - - - - - - - - - - - - - - - - - - - 303
OAR 436-65-600- - - - - - - - - - - - - - - - - - - - - - - - 221,249
OAR 436-65-601- - - - - - - - - - - - - - - 82
OAR 436-65-681- - - - - - - - - - - - - - - - - - - - - - - - —-123
OAR 436-69-335- - - - - - - - - - - - - - - - - - - - - - - - 54,248OAR 436-69-420(7)- - - - - - - - - - - - - - - - - - - - - - - - 196
OAR 436-83-120- - - - - - - - - - - - - - - 48,68; 139,286,380
OAR 436-83-125- - - - - - - - - - - - - - - - - - - - - - - - - - - 380
OAR 436-83-230- - - - - - - - - - - - - - - - - - - - - - - - - - - 286
OAR 436-83-460- - - - - - - - - - - - - - - - - - - - - - 55
OAR 436-83-480- - - - - - - - - - - - - - - - - - - - - - - - - - - 245OAR 436-83-480(2)(b)- - - - - - - - - - - - - - - - - - - - - - 206
OAR 438-24-015(3) & (4)- - - - - - - - - - - - - - - - - - - 317
OAR 438-24-025(1),(2) & (3)- - - - - - - - - - - - - - - - 317
OAR 438-24-030 & 030(3)- - - - - - - - - - - - - - - - - - - 317
OAR 438-47-010- - - - - - - - - - - - - - - - - - - - - - - - - - - 138OAR. 438-47-010(2)- - - - - - - - - - - - - - - - - - 153,276,301
OAR 438-47-045- - - - - - - - - - - - - - - - - - - - - - - 373

ADMINISTRATIVE RULE CITATIONS

LARSON CITATIONS
1 Larson, Workmen'sCompensat on Law, §13,11 (1972)- - - - - - - - - - - - 331
1 Larson, Workmen'sCompensat on Law, §15.41 (1972)- - - - - - - - - 19,284
4 Larson, Workmen'sCompensat on Law, §95.12 (1976)- - - - - - 55,324,331
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INDEX 

NAME NUMBER PAGE • Aaby, Clovis 79-04913 95 
Abrams, Mark S. 80-10962 179 
Adamson. Lorraine 80-1,338 

54 Or App 52 (1981) 396 
Ainsworth, Randy 80-6450 223 
Akres, George 80-08452 244 
Alire, Joseph T. 80-9060 224 

Allen, Dee 79-09150 & 79-09151 149 
All en, Marilee A. 80-03928 231 
A 11 en, Roy C. 80-li129 224 
·Ambrose, Pwi ght G. 80-00486 12 
Anfilofieff, Juan 78-04612 96 
Archer, John 80-05008 244 

Arndt, Wi 11 i 79-07833 286 
Ar~strong, Ray 80-01476 245 
Armstrong, Walter 80-03601 & 80-06022 51 
Attebery, Sandra P. 80-02816 200 
Ayer, Virginia 79-09912· 65 

Baca, R,obert 80-01748 232 
Bahler, Zelda M. 79-06095 24 
Baker, Harry E. 80-04867 152 ·•1--·-Baker, Kenneth 80-04731 97 ~-

Baldwin, Raymond L. 80-02005 65 
Barber, Bertha J. 80-04539 & 80-04540 288 

Barnett, David 80-10902 224 
Bault, Boyd 77-6376 

53 Or App 1 {1981) 309 
Beasley, John 80-01299 288 
Benavidez, Guillermo 79-10201 25 
Bennett, Geri 80-05125 91 
Benson, Jr., Vincent 78-01364 268 

Berov, Valentin S. 80-00169 25 
Bess, Mary 80-04185 153 
Bissonette, Bernie 80-07114 218 
Blair, David 79-08936 97 
Bogner, Judy A. 80-07904 288 
Behnke, Pauline 80-02336 98 

Booth, B. 79-01980 119 
Boucher, Carl L. 79-04796 52 
Bradbury, W. Leonard 80-06805 246 
Brannon, Jimmie L. 80-01135 65 
Brennen, Ronald F. 80-10210 119 
Bristow, Lemuel 79-7372 179 
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CLAIMANTS INDEX
NAME NUMBER PAGE

Aaby, Clov s 79-04913 95Abrams, Mark S. 80-10962 179Adamson, Lorra ne 80-133854 Or App 52 (1981) 396A nsworth, Randy 80-6450 223Akres, George 80-08452 244Al re, Joseph T. 80-9060 224
Allen, Dee 79-09150 & 79-09151 149Allen, Mar lee A. 80-03928 231Allen, Roy C. 80-11129 224Ambrose, Dw ght G. 80-00486 12Anf lof eff, Juan 78-04612 96Archer, John 80-05008 244
Arndt, W ll 79-07833 286Armstrong, Ray 80-01476 245Armstrong, Walter 80-03601 & 80-06022 51Attebery, Sandra P. 80-02816 200Ayer, V rg n a 79-09912 65
Baca, Robert 80-01748 232Bahler, Zelda M. 79-06095 24Baker, Harry E. 80-04867 152Baker, Kenneth 80-04731 97Baldw n, Raymond L. 80-02005 65Barber, Bertha J. 80-04539 & 80-04540 288
Barnett, Dav d 80-10902 224Bault, Boyd 77-637653 Or App 1 (1981) 309Beasley, John 80-01299 288Benav dez, Gu llermo 79-10201 25Bennett, Ger 80-05125 • 91Benson, Jr., V ncent 78-01364 268
Berov, Valent n S. 80-00169 . 25Bess, Mary 80-04185 153B ssonette, Bern e 80-07114 218Bla r, Dav d 79-08936 97Bogner, Judy A. 80-07904 288Bohnke, Paul ne 80-02336 98
Booth, B. 79-01980 119Boucher, Carl L. 79-04796 52Bradbury, W. Leonard 80-06805 246Brannon, J mm e L. 80-01135 65Brennen, Ronald F. 80-10210 119Br stow, Lemuel 79-7372 179
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NUMBER PAGE 

--- Brown, Max 80-0916 100 
Brown, Michael 79-10780 26 
Brown, Pamela J. 80-10111 66 
Brown, Jr., Robert W. 80-.10310 179 
Brown, ·.Willi am T. 78-02247 66,94 
Browne, Frederick E. 80-00878 92 
Buchanan, Randy L. 80-08280 247 

Carbajal, Jose 79-03751 1 
Carter, J.D. 78-04946 248 
Ceci1, Vernon E. 80-03981 131 
Cessnun, Sherri 80-02242 & 80-03891 29 
Chamberlain, Patrick 80-3902 180 
Chandler, John 80-03349 & 80-03350 149 

Chastagner, Larry 80-07911 119 
Chochrek, Stephen C. 80-05127 289 
Chri~topher, Terry L. 80-07027 180 
Clark, David 0. 80-05748 100 
Clark, Florence M. 80-02769 153 
Cobbin, Daniel T. 80-06752 200 

Cole, Lee 80-01786 200 
Cooksey, Lesly A: 80-07912 289 
Cornwell, Lafayette 80-01399 100 

a-- Corwin, Josephine Smith 79-08050 30 
Crawford, Clifford 79-02692 14 
Crisman, Timothy D. 80-03571 201 

Crooke, Wesley E. 80-04302 290 
Croxell, Gale R. 80-05964 120 
Curtis, Robert 80-04108 66 
Cyr, Ray P. 79-09349 & 80-02708 290 

Davidson, laura J. 80-00266 15 
Davis, Ivan 79-10748 232 
Davis, James T. 80-07363 291 
Day, Randy 80-00737 101 
Dean, Willi am 80-02825 30 
Del Rio, Ada~- 80-10596 138 

Dershon, Joseph L. 79-04282 201 
Dill, Barbara 80-08714 248 
Domney, David 79-08125 132 
Donais, Robert 80-01637 92 
Douglas, Gloria E. 79-07056 139 
D_oyle, Richard 80-06890 15 

Dozier, Ronny L. 80-02053 & 80-02054 68 
Dreier, Lorne R. 80-08504 93 
Driskell, Jerry L. 80-06122 71 ._: Duckett, Gail L. 80-02774 284 
Dunn, Daniel C. 80-04110 & 80-04111 120 I 
Dyer, William A. 80-02384 232 

I 
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NAME NUMBER PAGE
Brown, Max 80-0916 100
Brown, M chael 79-10780 26
Brown, Pamela J. 80-10111 66
Brown, Jr., Robert W. 80-10310 179
Brown, W ll am T. 78-02247 66,94
Browne, Freder ck E. 80-00878 92
Buchanan, Randy L. 80-08280 247
Carbajal, Jose 79-03751 1
Carter, J.D. 78-04946 248
Cec l, Vernon E. 80-03981 131
Cessnun, Sherr 80-02242 & 80-03891 29
Chamberla n, Patr ck 80-3902 180
Chandler, John 80-03349 & 80-03350 149
Chastagner, Larry 80-07911 119Chochrek, Stephen C. 80-05127 289
Chr stopher, Terry L. 80-07027 180Clark, Dav d 0. 80-05748 100
Clark, Florence M. 80-02769 153
Cobb n, Dan el T. 80-06752 200
Cole, Lee 80-01786 200
Cooksey, Lesly A. 80-07912 289
Cornwel1, Lafayette 80-01399 100
Corw n, Joseph ne Sm th 79-08050 30
Crawford, Cl fford 79-02692 14
Cr sman, T mothy D. 80-03571 201
Crooke, Wesley E. 80-04302 290
Croxel1, Gale R. 80-05964 120
Curt s, Robert 80-04108 66
Cyr, Ray P. 79-09349 & 80-02708 290
Dav dson, Laura J. 80-00266 ' 15
Dav s, Ivan 79-10748 232
Dav s, James T. 80-07363 291
Day, Randy 80-00737 101
Dean, W ll am 80-02825 30
Del R o, Ada C. 80-10596 138
Dershon, Joseph L. 79-04282 201D ll, Barbara 80-08714 248
Domney, Dav d 79-08125 132
Dona s, Robert 80-01637 92
Douglas, Glor a E. 79-07056 139Doyle, R chard 80-06890 15
Doz er, Ronny L. 80-02053 & 80-02054 68Dre er, Lome R. 80-08504 93Dr skell, Jerry L. 80-06122 71Duckett, Ga l L. 80-02774 284Dunn, Dan el C. 80-04110 & 80-04111 120Dyer, W ll am A. 80-02384 232
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NUMBER PAGE 

Edge, Ervin 79.;.04080 294 
Edwards, Michael 80-03813 121 
Egge, Lance David 79-07880 180 ,. 
Eldred, James J. 79-06049 31 
Elliott, Patrick 80-01598 & 80-04905 155,218,295 
Emra, Anna 80-01927 121,181 

Enyart, Phyllis M. 80-789 226 
Evenden, Wayne M. 80-00700 54 
Everts, George A. 79-10988 93 

Faust, Raymond 79-07609 160 
Ferguson, Bessie L.· 79-09965 203 
Floeter, Michael W. 80-06986 297 
Floyd, Eddie 80-05063 35 

·Flying Scotsman 78-7706 
53 Or App 14 (1981) 314 

Frachiseur, Perry M. 80-04673 268 

Frame, Earl F. 80-02458 271 
Frazier, George L. 80-02722 233 
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Poe. Theod is E. 80-00559 & 80-00560 & 80-00857 113 
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Price, Robert J. 80-01903 129 
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Shay, George T- 80-01908 . 50 

' . 
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Spanu, Joseph 79-10412 213 L. ·~ 
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