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CASE NO. 75-2312 

EDITH ARCHER, CLAIMANT 

KEITH EVANS, CLAIMANT'S ATTY• 

MICHAEL HOFFMAN, DEFENSE ATTY• 

REQUEST FOR REVIEW BY EMPLOYER 

J UL Y 12, 1 976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE• 

THE EMPLOYER REQUESTS BOARD REVIEW OF THE REFEREE'S ORDER 
WHICH GRANTED CLAIMANT AN ADDITIONAL 3 5 PER CENT FOR A TOTAL OF 16 0 

DEGREES FOR 5 0 PER CENT UNSCHEDULED LOW BACK DISABILITY• 

CLAIMANT SUFFERED A COMPENSABLE INJURY ON OCTOBER 1 • 197 4 TO 

HER LOW BACK0 SHE WAS OFF WORK THREE MONTHS• CLAIMANT WAS TREATED 

BY DR 0 FITCHETT ON OCTOBER 9 1 1974 - HE DIAGNOSED RESIDUALS OF A 196 2 
LAMINECTOMY AND LOWER BACK STRAIN• 

Jl,FTER A FOLLOW UP EXAM I NATION ON NOVEMBER 1 1 1 1974, DR 0 FITCHETT 

FELT CLAIMANT SHOULD AVOID REPETITIVE BENDING OR STOOPING• 

CLAIMANT WAS EXAMINED ON JANUARY 7 1 1975 BY DR 0 EDWARD ROBINSON 

WHO FOUND CLAIMANT'S DISABILITY IN THE UPPER' MINIMAL' CATEGORY - HE 

FELT CLAIMANT COULD RETURN TO SALES WORK 0 DR 0 FITCHETT CONCURRED 0 

CLAIMANT RETURNED TO WORK FOR THE EMPLOYER IN FEBRUARY, 1974 
BUT HAD TO QUIT UNTIL APRIL 3 0 t 197 4 WHEN SHE AGAIN RETURNED TO WORK 0 

IN DECEMBER, 1975 SHE TERMINATED 0 

ON MAY 29'1 1975 A DETERMINATION ORDER GRANTED CLAIMANT TEMPO

RARY TOTAL DISABILITY AND AN AWARD OF 4 8 DEGREES FOR 1 5 PER CENT UN

SCHEDULED LOW BACK DISABILITV 0 

CLAIMANT TESTIFIED SHE HAS NO PROBLEMS WITH HER BACK AS LONG 

AS SHE TREATS IT I KINDLY'• SINCE SHE TERMINATED HER EMPLOYMENT CLAIM

ANT HAS NOT SOUGHT OTHER WOR K 0 

THE REFEREE FELT THAT CLAIMANT FUNCTIONS NOW AT ONE HALF OF HER 

NORMAL CAPAC.ITV AND AWARDED CLAIMANT AN ADDITIONAL 3 5 PER CENT 0 

THE BOARD, ON DE NOVO REVIEW, DISAGREES WITH THE REFEREE. THE 

BOARD FEELS THAT CLAIMANT LACKS MOTIVATION, SHE HAS NEVER ASKED .THE 

EMPLOYER TO HIRE HER BACK, NOR HAS SHE SOUGHT OTHER FIELDS IN THE 

LABOR MARKET. THE BOARD ALSO FINDS THE PREPONDERANCE OF THE MEDICAL 

REPORTS INDICATE CLAIMANT• S DISABILITY TO BE ONLY 'MINIMAL'• AT THE 

TIME OF THE HEARING CLAIMANT HADN'T SEEN A DOCTOR FOR SEVERAL MONTHS, 

HAD TAKEN NO PAIN MEDICATION IN SIX MONTHS AND TESTIFIED THAT SHE WALKS 

TWO TO THREE MILES A DAY0 

THE BOARD CONCLUDES THAT CLAIMANT WAS ADEQUATELY COMPENSATED 
FOR HER LOSS OF WAGE EARNING CAPACITY BY THE AWARD OF 4 8 DE GREE S 

MADE BY THE DETERMINATION ORDER DATED MAY 29 0 1975 0 

ORDER 

THE ORDER OF THE REFEREE, DATED FEBRUARY 6 • 1976 t IS REVERSED 0 

THE DETERMINATION ORDER OF MAY 29, 1975 IS AFFIRMED• 
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WCB CASE NO. 75-2312 JULY 12, 1976

EDITH ARCHER, CLAIMANT
KEITH E ANS, CLAIMANT1 S ATTY.
MICHAEL HOFFMAN, DEFENSE ATTY.
REQUEST FOR RE IEW BY EMPLOYER

Reviewe by boar members wilson an moore.

The employer requests boar review of the referee’s or er

WHICH GRANTED CLAIMANT AN ADDITIONAL 3 5 PER CENT FOR A TOTAL OF I 6 0
DEGREES FOR 5 0 PER CENT UNSCHEDULED LOW BACK DISABILITY.

Claimant suffere a compensable injury on October i , I 974 to

HER LOW BACK. SHE WAS OFF WORK THREE MONTHS. CLAIMANT WAS TREATED
BY DR. FITCHETT ON OCTOBER 9 , 1 9 74 HE DIAGNOSED RESIDUALS OF A 1962
LAMINECTOMY AND LOWER BACK STRAIN.

After  followup ex min tion on November 11, 1 9 74 , dr. fitchett
FELT CLAIMANT SHOULD A OID REPETITI E BENDING OR STOOPING.

Claimant was examine on January 7, 1975 by  r. e war robinson
WHO FOUND cl im nt s DISABILITY IN THE UPPER 'MINIMAL* CATEGORY HE
FELT CLAIMANT COULD RETURN TO SALES WORK. DR. FITCHETT CONCURRED.

Claimant returne to work for the employer in February, 1974
BUT HAD TO QUIT UNTIL APRIL 3 0 , 1 97 4 WHEN SHE AGAIN RETURNED TO WORK.
IN DECEMBER, 1 9 75 SHE TERMINATED.

On MAY 2 9 , 1 9 7 5 A DETERMINATION ORDER GRANTED CLAIMANT TEMPO

RARY TOTAL DISABILITY AND AN AWARD OF 48 DEGREES FOR 15 PER CENT UN
SCHEDULED LOW BACK DISABILITY.

Claima t testified she has  o problems with her back as lo g
AS SHE TREATS IT KINDLY*, SINCE SHE TERMINATED HER EMPLOYMENT CLAIM
ANT HAS NOT SOUGHT OTHER WORK.

The referee felt that claima t fu ctio s  ow at
NORMAL CAPACITY AND AWARDED CLAIMANT AN ADDITIONAL 3 5

ONE HALF OF HER
PER CENT.

The boar , on  e novo review,  isagrees with the referee, the

BOARD FEELS THAT CLAIMANT LACKS MOTI ATION, SHE HAS NE ER ASKED THE
EMPLOYER TO HIRE HER BACK, NOR HAS SHE SOUGHT OTHER FIELDS IN THE
LABOR MARKET. THE BOARD ALSO FINDS THE PREPONDERANCE OF THE MEDICAL
REPORTS INDICATE CLAIMANT S DISABILITY TO BE ONLY MINIMAL*. AT THE
TIME OF THE HEARING CLAIMANT HADN T SEEN A DOCTOR FOR SE ERAL MONTHS,
HAD TAKEN NO PAIN MEDICATION IN SIX MONTHS AND TESTIFIED THAT SHE WALKS
TWO TO THREE MILES A DAY.

The board co cludes that claima t was adequately compe sated
FOR HER LOSS OF WAGE EARNING CAPACITY BY THE AWARD OF 4 8 DEGREES
MADE BY THE DETERMINATION ORDER DATED MAY 2 9 , 1 9 75 .

ORDER
The

The
ORDER OF  HE REFEREE

DE ERMINA ION ORDER

, DATED FEB

OF MAY 2 9,

RUARY 6

IS

, 1976, IS

AFFIRMED.

RE ERSED.
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8 CASE NO. 75-2432 

RICKY BINGAMAN, CLAIM.A.NT 
ROD KIRKPATRICK, CLAIMANT'S ATTY• 

DEPT •. OF JUSTICE, DEFENSE ATTY• 

REQUEST FOR REVIEW BY CLAIMANT 

J UL Y 12, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE. 

CLAIMANT REQUESTS BOARD REVIEW OF THE REFEREE'S ORDER WHICH 

GRANTED CLAIMANT AN ADDITIONAL IO PER CENT UNSCHEDULED LOW BACK DIS

ABILITY, GIVING CLAIMANT A TOTAL AWARD OF 64 DEGREES. 

CLAIMANT SUFFERED A COMPENSABLE INJURY TO HIS LOW BACK ON OCTO-

BER 2 8, 1974 • AFTER A PER 100 OF CONSERVATIVE TREATMENT CLAIMANT RE-

TURNED TO WORK ON MARCH 3 • 1 975 AT A JOB WHICH WAS LESS PHYSICALLY 

DEMANDING BUT PAID LOWER WAGES 0 

CLAIMANT'S CONDITION WAS DIAGNOSED AS A PROBABLE HERNIATED LUMBO

SACRAL orsc. A MYELOGRAM WITH THE PROBABILITY OF SURGERY WAS RECOM

MENDED - CLAIMANT DECLINED 0 

OR 0 LANGSTON EXAMINED CLAIMANT ON JANUARY 15, 1975 AND DIAGNOSED 

RUPTURED INTERVERTEBRAL DISC AT L4 -5 ON THE RIGHT 0 AN EXAMINATION ON 

JANUARY 1 7, 1975 FOUND CLAIMANT IMPROVED, MUSCLE SPASM WAS ABSENT 

AND CLAIM ANT COULD RETURN TO WORK. 

ON MAY 5, 1 9 7 5 DR. 

AGAIN CLAIMANT 11£ FUSED 0 

CLOSED• 

LANGSTON AGAIN RECOMMENDED A MYELOGRAM -

DR 0 LANGSTON FELT CLAIMANT'S CLAIM COULD BE 

A DETERMINATION ORDER, ISSUED ON JUNE 6, I 9 7 5, GRANTED CLAIMANT 

TEMP0RP..RY TOTAL DISABILITY AND 32 DEGREES FOR 10 PER CENT UNSCHEDULED 

DISABILITY. 

THE REFEREE FOUND CLAIMANT'S REFUSAL TO SUBMIT TO SURGERY TO 

BE UNREASONABLE BUT, NEVERTHELESS, HE FELT THAT CLAIMANT'S LOSS OF 

WAGE EARNING CAPACITY WAS GREATER THAN THAT INDICATED BY THE AWARD 

OF THE DETE RM I NATI ON ORDE R 0 

THE BOARD, ON DE NOVO REVIEW, CONCURS WITH THESE FINDINGS, BUT 

FEELS THAT TO DO SO ONE MUST ASSUME THAT THE PROPOSED SURGERY WOULD 

HAVE BEEN SUCCESSFUL. THEREFORE, CLAIMANT IS NOT ENTITLED TO A GREATER 

AWARD THAN 2 0 PER CENT 0 

ORDER 

THE ORDER OF THE REFEREE, DATED FEBRUARY 9, I 976, IS AFFIRMED• 
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WCB CASE NO. 75-2432 1976JULY 12,

Reviewe by boar members wilson an moore,

Claimant requests boar review of the referee's or er which

GRANTED CLAIMANT AN ADDITIONAL 10 PER CENT UNSCHEDULED LOW BACK DIS
ABILITY, GIVING CLAIMANT A TOTAL AWARD OF 64 DEGREES.

Claimant suffere a compensable injury to his low

BER 2 8 , 1 9 74 . AFTER A PERIOD OF CONSERVATIVE TREATMENT
TURNED TO WORK ON MARCH 3 , 1 97 5 AT A JOB WHICH WAS LESS
DEMANDING BUT PAID LOWER WAGES,

Claimant's con ition was  iagnose as a probable herniate lumbo

sacral DISC. A MYELOGRAM WITH THE PROBABILITY OF SURGERY WAS RECOM
MENDED CLAIMANT DECLINED.

Dr. LANGSTON EXAMINED CLAIMANT ON JANUARY 15, 19

RUPTURED INTERVERTEBRAL DISC AT L4 5 ON THE RIGHT. AN
JANUARY 1 7 , 1 9 7 5 FOU ND C LAI M ANT IMPROVED, MUSCLE SPAS
AND CLAIMANT COULD RETURN TO WORK.

On MAY 5 , 1 9 7 5 DR. LANGSTON AGAIN RECOMMENDED A MYELOGRAM
AGAIN CLAIMANT REFUSED. DR. LANGSTON FELT CLAIMANT'S CLAIM COULD BE
CLOSED.

A DETERMINATION ORDER, ISSUED ON JUNE 6 , 1 9 7 5 , GRANTED CLAIMANT

TEMPORARY TOTAL DISABILITY AND 32 DEGREES FOR 10 PER CENT UNSCHEDULED
DISABILITY,

The referee foun claimant's refusal to submit to surgery to
BE UNREASONABLE BUT, NEVERTHELESS, HE FELT THAT CLAIMANT'S LOSS OF
WAGE EARNING CAPACITY WAS GREATER THAN THAT INDICATED BY THE AWARD
OF THE DETERMINATION ORDER.

The boar , on  e novo review, concurs with these fin ings, but

FEELS  HA  O DO SO ONE MUS ASSUME  HA  HE PROPOSED SURGERY WOULD
HAVE BEEN SUCCESSFUL.  HEREFORE, CLAIMAN IS NO EN I LED  O A GREA ER
AWARD  HAN 2 0 PER CEN .

ORDER
The or er of the referee,  ate February 9 , i 976 , is affirme .

RICKY BINGAMAN, CLAIMANT
ROD KIRKPATRICK, CLAIMANT* S ATTY.
DEPT.. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

75 AND DIAGNOSED
EXAMINATION ON
M WAS ABSENT

BACK ON OCTO
CLAIMANT RE-
PHYS ICALLY
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CASE NO. 74-3778 
WCB CASE NO. 75-2910 

JOHN SEIBERT, CLAIMANT 
J• DAVID KRYGER 1 CLAIMANT'S ATTY 0 

ROGER WARREN, DEFENSE ATTY 0 

REQUEST FOR REVIEW BY CLAIMANT 

JULY 12, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE 0 

CLAIMANT REQUESTS BOARD REVIEW OF THAT PORTION OF THE REFEREE'S 
ORDER WHICH AWARDED CLAIMANT 8 0 DEGREES FOR 2 5 PER CENT DISABILITY 
FOR HIS OCCUPATIONAL DISEASE• CLAIMANT CONTENDS HE IS PERMANENT 
TOTAL DISABILITY 0 

CLAIMANT'S AGGRAVATION CLAIM FOR HIS 1969 INJURY WAS DENIED BY 
THE REFEREE ( WCB CASE N0 0 7 4 -'-3 7 7 8) • IT IS NOT AT ISSUE• 

CLAIMANT SUFFERED AN OCCUPATIONAL DISEASE OF CONTACT DERMATITIS 
FOR WHICH HE FILED A CLAIM ON FEBRUARY 16 1 1973 0 HIS CLAIM WAS FIRST 
CLOSED ON AUGUST 18 1 1975 WITH NO COMPENSATION FOR EITHER TEMPORARY 
TOTAL DISABILITY OR FOR. PERMANENT PARTIAL DISABILITY. A SECOND CLO
SURE ON DECEMBER 4 1 197 5 ALSO GRANTED CLAIMANT NO AWARD FOR PE RM A
NENT PARTIAL DISABILITY 0 

CLAIMANT'S FIRST OUTBREAK OF DERMATITIS OCCURRED IN NOVEMBER, 
1969 AND HIS CONDITION HAS CONTINUED TO WORSEN 0 ON AUGUST 9 1 1 973 
DR 0 BAIER' S REPORT STATED THAT CLAIMANT'S DISEASE WAS CAUSED BY MOSS 
WHICH IS FOUND WEST OF THE CASCADES IN OREGON AND CLAIMANT WOULD 
CONTINUE TO HAVE PROBLEMS AS LONG AS HE CAME IN CONTACT WITH THIS 
Moss. DR. KINGERY.FELT CLAIMANT WOULD HAVE TO STOP BUCKING AND FALL
ING, AN OCCUPATION IN WHICH CLAIMANT HAS ENGAGED ALL OF HIS LIFE, IN 
ANY AREA WHERE THE MOSS WAS FOUND - HE SAID CLAIMANT WOULD HAVE TO 
LOOK FOR WORK IN EASTERN OREGON 0 

INSTEAD OF TAKING THIS ADVICE OF DR• KINGERY, CLAIMANT RETIRED 
AT THE AGE OF 6 4 • CLAIMANT STILL COMES IN CONTACT WITH THIS MOSS BUT 
SINCE RETIRING HIS CONDITION HAS MARKEDLY IMPROVED 0 

THE REFEREE FOUND THAT, ALTHOUGH CLAIMANT HAD RETIRED, HIS 
DERMATITIS CONDITION WAS DEFINITELY INVOLVED IN CLAIMANT MAKING THAT 
DECISION• ALSO BECAUSE SO MUCH OF OREGON HAS THIS MOSS HE FOUND THAT 
CLAIMANT HAS LOST SOME WAGE EARNING CAPACITY 0 CLAIMANT'S DERMATITIS 
APPEARS ALL OVER HIS BODY AND THE REFEREE CONCLUDED, THEREFORE, THAT 
THIS WOULD BE AN UNSCHEDULED AREA DISABILITY AND WOULD BE RATED ON 
CLAIMANT'S LOSS OF WAGE EARN I NG CAPACITY. 

CLAIMANT'S CONTENTION THAT, HE IS WITHIN THE 'ODD-LOT' CATEGORY 
AND IS PERMANENTLY AND TOTALLY DISABLED IS REFUTED BY EVIDENCE THAT 
CLAIMANT HAS BEEN TOLD BY HIS DOCTORS THAT HE COULD GO BACK TO WORK 
AT HIS JOB AS BUCKER AND FALLER IF HE WOULD MOVE TO EASTERN OREGON• 
CLAIMANT, BECAUSE OF HIS AGE AND THE FACT THAT HE HAS RETIRED, IS NOT 
INTERESTED IN DOING THIS 0 CLAIMANT COULD ALSb WORK IN THE CONSTRUC
TION FIELD IF HE WERE SO INCLINED. CLAIMANT IS NOT PERMANENTLY AND 
TOTALLY DI SABLE De 

THE REFEREE GRANTED CLAIMANT 2 5 PER CENT FOR 80 DEGREES LOSS 
OF WAGE EARNING CAPACITY. 

THE BOARD ON DE NOVO REVIEW, AFFIRMS THE FINDINGS AND CONCLU
SIONS OF THE REFEREE 0 
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WCB CASE NO. 74-3778 JULY 12, 1976
WCB CASE NO. 75-2910

JOHN SEIBERT, CLAIMANT
J. DAVID KRYGER, CLAIMAN 1 S A  Y.
ROGER WARREN, DEFENSE A  Y.
REQUES FOR REVIEW BY CLAIMAN 

Reviewe by boar members wilson an moore.

Claimant requests boar review of that portion of the referee's
ORDER WHICH AWARDED CLAIMANT 80 DEGREES FOR 25 PER CENT DISABILITY
FOR HIS OCCUPATIONAL DISEASE. CLAIMANT CONTENDS HE IS PERMANENT
TOTAL DISABILITY.

Claimant's aggravation claim for his i 96 9 injury was  enie by

THE REFEREE ( WCB CASE NO. 74 -3 778). IT IS NOT AT ISSUE.

Claimant suffere an occupational  isease of contact  ermatitis

FOR WHICH HE FI LED A CLAI M ON FEBRUARY 1 6 , 1973. HIS CLAIM WAS FIRST
CLOSED ON AUGUST 1 8 , 1 97 5 WITH NO COM PEN SAT ION FOR EITHER TEMPORARY
TOTAL DISABILITY OR FOR PERMANENT PARTIAL DISABILITY. A SECOND CLO
SURE ON DECEMBER 4 , 1 9 7 5 ALSO GRANTED CLAIMANT NO AWARD FOR PERMA
NENT PARTIAL DISABILITY.

Claimant's first outbreak of  ermatitis occurre in November,
1 96 9 AND HIS CONDITION HAS CONTINUED TO WORSEN. ON AUGUST 9 , 1973
DR. BAIER'S REPORT STATED THAT CLAIMANT'S DISEASE WAS CAUSED BY MOSS
WHICH IS FOUND WEST OF THE CASCADES IN OREGON AND CLAIMANT WOULD
CONTINUE TO HA E PROBLEMS AS LONG AS HE CAME IN CONTACT WITH THIS
MOSS. DR. KINGERY FELT CLAIMANT WOULD HA E TO STOP BUCKING AND FALL
ING, AN OCCUPATION IN WHICH CLAIMANT HAS ENGAGED ALL OF HIS LIFE, IN
ANY AREA WHERE THE MOSS WAS FOUND HE SAID CLAIMANT WOULD HA E TO
LOOK FOR WORK IN EASTERN OREGON.

Instea of taking this a vice of  r. kingery, claimant retire 

AT THE AGE OF 64. CLAIMANT STILL COMES IN CONTACT WITH THIS MOSS BUT
SINCE RETIRING HIS CONDITION HAS MARKEDLY IMPRO ED.

The referee fou d that, although claima t had retired, his
DERMATITIS CONDITION WAS DEFINITELY IN OL ED IN CLAIMANT MAKING THAT
DECISION. ALSO BECAUSE SO MUCH OF OREGON HAS THIS MOSS HE FOUND THAT
CLAIMANT HAS LOST SOME WAGE EARNING CAPACITY. CLAIMANT'S DERMATITIS
APPEARS ALL O ER HIS BODY AND THE REFEREE CONCLUDED, THEREFORE, THAT
THIS WOULD BE AN UNSCHEDULED AREA DISABILITY AND WOULD BE RATED ON
CLAIMANT' S LOSS OF WAGE EARNING CAPACITY.

Claimant's contention that he is within the 'o  lot' category
AND IS PERMANENTLY AND TOTALLY DISABLED IS REFUTED BY E IDENCE THAT
CLAIMANT HAS BEEN TOLD BY HIS DOCTORS THAT HE COULD GO BACK TO WORK
AT HIS JOB AS BUCKER AND FALLER IF HE WOULD MO E TO EASTERN OREGON.
CLAIMANT, BECAUSE OF HIS AGE AND THE FACT THAT HE HAS RETIRED, IS NOT
INTERESTED IN DOING THIS. CLAIMANT COULD ALSt) WORK IN THE CONSTRUC
TION FIELD IF HE WERE SO INCLINED. CLAIMANT IS NOT PERMANENTLY AND
TOTALLY DISABLED.

The referee grante claimant 25 per cent for so  egrees loss

OF WAGE EARNING CAPACITY.

The boar on  e novo review, affirms the fin ings an conclu

sions OF THE REFEREE.
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THE ORDER OF THE REFEREE, DATED MARCH 15 1 1976 1 IS AFFIRMED• 

WCB CASE NO. 

WCB CP.SE NO. 

75-146 
75-3493 

ROLAND LONGHOFER, CLtdMANT 
JACK HOWE, CLAIMANT'S ATTY. 

SCOTT KELLEY, DEFENSE ATTY. 

REQUEST FOR REVIEW BY CLAIMANT 

JULY 12, 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE• 

1976 

CLAIMANT REQUESTS BOARD REVIEW OF THE REFEREE'S ORDER WHICH 

AFFIRMED THE DETERMINATION ORDERS• CLAIMANT CONTENDS HE IS PERMA

NENTLY AND TOTALLY DISABLED• 

CLAIMANT SUSTAINED A COMPENSABLE INJURY TO HIS LOW BACK ON 

MARCH 12 1 1971 WHILE LIFTING A 100 POUND SACK OF FLOUR• HE WAS 

TREATED CONSERVATIVELY WITH TRACTION - SUBSEQUENTLY CLAIMANT HAD A 

LAMINECTOMY AT L4 -5 AND LS -SI LEVEL. 

ON NOVEMBER 7, 1972 A DETERMINATION ORDER GRANTED CLAIMANT AN 
AWARD OF 80 DEGREES FOR 25 PER CENT UNSCHEDULED LOW BACK DISABILITY. 

AFTER A HEARING, TH IS WAS INCREASED TO 1 6 0 DEGREES FOR 5 0 PER CE NT UN

SCHEDULED LOW BACK DISABILITY. BECAUSE OF INCREASED LOW BACK PAIN 

CLAIMANT CONSUMED LARGE DOSES OF ASPIRIN WHICH RESULTED IN A BLEED-

ING ULCER NECESSITATING A 7 5 PER CENT SUBTOTAL GASTRIC RESECTION 0 A 
SECOND DETERMINATION ORDER AWARDED CLAIMANT 64 DEGREES FOR 20 PER 

CENT UNSCHEDULED DISABILITY DUE TO THIS RESECTION 0 

ON AUGUST 1 7, 1973 CLAIMANT WAS EXAMINED BY DR 0 HENRY STORINO, 

NO DIFFERENT FINDINGS WERE REVEALED THAN THOSE SET FORTH IN THE MEDI

CAL REPORTS PRIOR TO JUNE 25 1 1973 0 CLAIMANT FELT THAT HE HAD IMPROVED 

ABOUT 50 PER CENT 0 DR 0 STORINO FOUND CLAIMANT CAPABLE OF LIGHT EM-

PLOYMENT. 

CLAIMANT CONTENDS THAT HE CAN DO VERY LITTLE - NO STOOPING, 

BENDING OR TWISTING 0 HE CANNOT MOW THE LAWN AND CANNOT GET IN AND 

OUT OF HIS CAR WITHOUT DIFFICULTY. 

/)., FILM SHOWN AT THE HEARING DEMONSTRATED THAT CLAIMANT COULD 

DO ALL OF THE ABOVE I AND WITH APPARENT EASE 0 

THE REFEREE CONCLUDED, AFTER REVIEWING ALL OF THE MEDICAL RE

PORTS AND VIEWING THE MOVIE, THAT CLAIMANT WAS NOT PERMANENTLY AND 

TOTALLY DISABLED AND HAD BEEN ADEQUATELY COMPENSATED BY THE AWARDS 

HE HAS ALREADY RECEIVED WHICH TOTAL 224 DEGREES FOR 70 PER CENT L!N

SCHEDULED DISABILITY FOR,HIS LOSS OF EARNING CAPACITY. 

THE BOARD, ON DE NOVO REVIEW, CONCURS WITH THE FINDINGS ANO 
CONCLUSIONS OF THE REFEREE• 

ORDER 

THE ORDER OF THE REFEREE, DATED.JANUARY 28 1 1976 1 IS AFFIRMED. 
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ORDER

The ORDER OF THE REFEREE, DATED MARCH 15, I 976 , IS AFFIRMED,

WCB CASE NO. 75-146 JULY 12, 1976
WCB CASE NO. 75-3493

ROLAND LONGHOFER, CLAIMANT
JACK HOWE, CLAIMAN S A  Y.
SCO  KELLEY, DEFENSE A  Y.
REQUES FOR REVIEW BY CLAIMAN 

Reviewe by boar members wilson an moore.

Claimant requests boar review of The referee s or er which

affirme the  etermination or ers, claimant conten s he is perma
nently AND TOTALLY DISABLED.

Claimant sustaine a compensable injury to his low back on

MARCH 12, 1971 WHILE LIFTING A 100 POUND SACK OF FLOUR. HE WAS
TREATED CONSER ATI ELY WITH TRACTION SUBSEQUENTLY CLAIMANT HAD A
LAMINECTOMY AT L4 -5 AND L5-S1 LE EL.

On NO EMBER 7 , 1 9 72 A DETERMINATION ORDER GRANTED CLAIMANT AN
AWARD OF 8 0 DEGREES FOR 2 5 PER CENT UNSCHEDULED LOW BACK DISABILITY.
AFTER A HEARING, THIS WAS INCREASED TO 160 DEGREES FOR 50 PER CENT UN
SCHEDULED LOW BACK DISABILITY. BECAUSE OF INCREASED LOW BACK PAIN
CLAIMANT CONSUMED LARGE DOSES OF ASPIRIN WHICH RESULTED IN A BLEED
ING ULCER NECESSITATING A 75 PER CENT SUBTOTAL GASTRIC RESECTION. A
SECOND DETERMINATION ORDER AWARDED CLAIMANT 64 DEGREES FOR 20 PER
CENT UNSCHEDULED DISABILITY DUE TO THIS RESECTION.

On AUGUST 1 7, 1973 CLAIMANT WAS EXAMINED BY DR, HENRY STORINO,
NO DIFFERENT FINDINGS WERE RE EALED THAN THOSE SET FORTH IN THE MEDI
CAL REPORTS PRIOR TO JUNE 2 5 , 1 9 73 . CLAIMANT FELT THAT HE HAD IMPRO ED
ABOUT 50 PER CENT. DR. STORINO FOUND CLAIMANT CAPABLE OF LIGHT EM
PLOYMENT.

Claima t co te ds that he ca do very little -  o stoopi g,
BENDING OR  WIS ING. HE CANNO MOW  HE LAWN AND CANNO GE IN AND
OU OF HIS CAR WI HOU DIFFICUL Y.

A FILM SHOWN A  HE HEARING DEMONS RA ED  HA CLAIMAN COULD
DO ALL OF  HE ABOVE, AND WI H APPAREN EASE.

The referee co cluded, after reviewi g all of the medical re
ports AND VIEWING  HE MOVIE,  HA CLAIMAN WAS NO PERMANEN LY AND
 O ALLY DISABLED AND HAD BEEN ADEQUA ELY COMPENSA ED BY  HE AWARDS
HE HAS ALREADY RECEIVED WHICH  O AL 2 2 4 DEGREES FOR 70 PER CEN UN
SCHEDULED DISABILI Y FOR.HIS LOSS OF EARNING CAPACI Y.

The BOARD, ON DE NOVO REVIEW, CONCURS WI H  HE FINDINGS AND
CONCLUSIONS OF  HE REFEREE.

ORDER
The order of the referee, dated Ja uary 28, 1976, is affirmed.

4

’ 

’ 


-
— 











. 

— — 



    

      

        
         

           
                
            
     
               
        
           
          

         
               
          
            

            
           
            
        
         
           
        
        

            
         
             
           

           
  

             

   
   
    
    

CASE NO. 75-4376 

JACKIE LEE RUSS, CLAIMANT 
ROBERT MARTIN, CLAIMANT'S ATTY0 
DEPT0 OF JUSTICE, DEFENSE ATTY 0 

REQUEST FOR REVIEW BY CLAIMANT 

JULY 12, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE. 

CLAIMANT REQUESTS BOARD REVIEW OF THE REFEREE'S ORDER WHICH 
UPHELD THE STATE ACCIDENT INSURANCE FUND'S DENIAL OF CLAIMANT'S 

CLAIM 0 

CLAIMANT Al:.LEGES SHE S.UFFERED AN INJURY ON JULY 3, 1975 WHEN 
SHE EXPERIENCED A 'POP' IN HER BACK - AT NOON OF THAT DAY SHE ALLEGES 
SHE TOLD A CO-WORKER OF HER INJURY0 THE CO-WORKER DENIED AT TH.E 

HEARING THAT THIS CONVERSATION TOOK PLACE 0 

0N JULY 5, 1975 CLAIMANT WAS EXAMINED BY DR 0 SAMPLE WHO DOESN'T 
STATE THE CAUSE OF CLAIMANT'S PROBLEMS. CLAIMANT'S HUSBAND TESTI
FIED THAT AFTER LEAVING DR 0 SAMPLE'S OFFICE HE AND CLAIMANT STOPPED 
AT HER EMPLOYER'S OFFICE AND GAVE THEM DR 0 SAMPLE'S WORK EXCUSE 0 

0N AUGUST 7, DR 0 MILLER'S MEDICAL CHART INDICATED CLAIMANT'S 
BACK HAD HURT SINCE JULY 5 1 RESULTING IN PAIN AND NUMBNESS IN HER LEGS 0 

HIS IMPRESSION WAS MUSCLE STRAIN 0 DR 0 SAMPLE'S CHART NOTES REFLECT 
CLAIMANT HAD CHEST WALL PAIN, HE MADE NO EXAMINATION FOR ANY BACK 

PROBLEMS 0 

CLAIMANT DENIED SHE HAD HAO AN ON THE JOB INJURY TO THE EMPLOYER'S 
OFFICE MANAGER - HOWEVER, SHE ANO HER HUSBAND TESTIFIED TO SEVERAL 

VISITS TO THE EMPLOYERS AND MANY PHONE CALLS ALL RELATING TO HER ACCI
DENT0 CLAIMANT FILED AN 801 ON AUGUST 18, 1975 0 

THE REFEREE FOUND THAT THE EMPLOYER'S CONTENTION OF AN UNTIMELY 
FILING OF CLAIMANT'S CLAIM WAS NOT PERSUASIVE. HE FOUND THE EVIDENCE 

ON BOTH SIDES LACKED SUBSTANCE AND WAS QUITE VAGUE• 

THE REFEREE CONCLUDED THAT ALTHOUGH CLAIMANT GAVE TIMELY NOTICE, 
SHE DID NOT SUSTAIN HER BURDEN OF PROVING SHE SUFFERED AN INDUSTRIAL 
INJURY 0 CLAIMANT'S DOCTOR DIDN'T CORROBORATE HER STATEMENTS OF AN 

INJURY AND SHE HAD DENIED TO THE EMPLOYER'S OFFICE MANAGER AN ON THE 
JOB INJURY 0 THE REFEREE AFFIRMED THE STATE ACCIDENT INSURANCE FUND'S 

DENIAL 0 

THE BOARD, ON DE NOVO REVIEW, CONCURS WITH THE REFEREE'S FIND

INGS AND CONCLUSIONS, 

ORDER 

THE ORDER OF THE REFEREE, DATED FEBRUARY 9 1 1976, IS AFFIRMED. 

-5 -

WCB CASE NO, 75-4376 JULY 12, 1976

Reviewe by boar members wilson an moore.

Claimant requests boar review of the referee's or er which
UPHELD THE STATE ACCIDENT INSURANCE FUND'S DENIAL OF CLAIMANT'S
CLAIM.

Claimant alleges she suffere an injury on july 3 , 1975 when
SHE EXPERIENCED A POP' IN HER BACK AT NOON OF THAT DAY SHE ALLEGES
SHE TOLD A CO-WORKER OF HER INJURY. THE CO-WORKER DENIED AT THE
HEARING THAT THIS CONVERSATION TOOK PLACE.

On JULY 5 , 1 9 7 5 CLAIMANT WAS EXAMINED BY DR. SAMPLE WHO DOESN'T
STATE THE CAUSE OF CLAIMANT'S PROBLEMS. CLAIMANT'S HUSBAND TESTI
FIED THAT AFTER LEAVING DR. SAMPLE'S OFFICE HE AND CLAIMANT STOPPED
AT HER EMPLOYER'S OFFICE AND GAVE THEM DR. SAMPLE'S WORK EXCUSE.

On AUGUST 7, DR. miller s MEDICAL CHART in icate claimant s

BACK HAD HURT SINCE JULY 5 , RESULTING IN PAIN AND NUMBNESS IN HER LEGS.
HIS IMPRESSION WAS MUSCLE STRAIN. DR. SAMPLE'S CHART NOTES REFLECT
CLAIMANT HAD CHEST WALL PAIN, HE MADE NO EXAMINATION FOR ANY BACK
PROBLEMS.

Claimant  enie she ha ha an on the job injury to the employer's
OFFICE MANAGER HOWEVER, SHE AND HER HUSBAND TESTIFIED TO SEVERAL
VISITS TO THE EMPLOYERS AND MANY PHONE CALLS ALL RELATING TO HER ACCI
DENT. CLAIMANT FILED AN 801 ON AUGUST 18, 1975.

The referee foun that the employer s CONTENTION of an untimely

FILING OF CLAIMANT'S CLAIM WAS NOT PERSUASIVE. HE FOUND THE EVIDENCE
ON BOTH SIDES LACKED SUBSTANCE AND WAS QUITE VAGUE.

The REFEREE CONCLUDED that ALTHOUGH claimant gave timely notice,

SHE DID NOT SUSTAIN HER BURDEN OF PROVING SHE SUFFERED AN INDUSTRIAL
INJURY. CLAIMANT'S DOCTOR DIDN'T CORROBORATE HER STATEMENTS OF AN
INJURY AND SHE HAD DENIED TO THE EMPLOYER'S OFFICE MANAGER AN ON THE
JOB INJURY. THE REFEREE AFFIRMED THE STATE ACCIDENT INSURANCE FUND' S
DENIAL.

The BOARD, ON DE NOVO REVIEW, CONCURS WITH THE REFEREE' S FIND

INGS AND CONCLUSIONS.

ORDER
The order of the referee, dated February 9, i 9 76 , is affirmed.

JACKIE LEE RUSS, CLAIMANT
ROBER MAR IN, CLAIMAN 'S A  Y,
DEP . OF JUS ICE, DEFENSE A  Y.
REQUES FOR REVIEW BY CLAIMAN 
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CASE NO. 75-3487 

DELMORE CROY, CLAIMANT 
RUDY Me MURGO, CL.AIMANT' S ATTY. 
DEPT• OF JUSTICE, DEFENSE ATTY. 
OWN MOTION ORDER 

JULY 12, 1976 

C1...AIMANT SUFFERED A COMPENSABL.E INJURY OF HIS L.OW BACK ON 
JULY 24 9 1967 1 AND 1 ON DECEMBER 29 9 1975 1 REQUESTED THE BOARD TO 
REOPEN HIS CL.AIM UNDER ITS OWN MOTION JURISDICTION GRANTED BV ORS 

6 5 6 • 2 7 8, ALLEGING THE PRESENT CONDITION WAS THE RESULT OF THE 196 7 
INJURY. CLAIMANT SUPPORTED HIS REQUEST WITH A REPORT FROM OR. ANDER
SON WHICH STATED CLAIMANT WAS UNABLE TO CARRY OUT A GAINFUL OCCUPA

TION. 

THE STATE ACCIDENT INSURANCE FUND RESPONDED BY DENYING ANY RE
SPONSIBILITY FOR CLAIMANT'S PRESEN'l'. CONDITION, BASED UPON AN EXAMI
NATION ANO REPORTS FROM THE ORTHOPEDIC CONSULTANTS• 

BECAUSE OF THE CONFLICTING MEDICAL OPINIONS PRESENTED TO IT THE 
BOARD REFERRED THE MATTER TO THE HEARINGS DIVISION WITH INSTRUCTIONS 

FOR A REFEREE TO HOLD A HEARING, TAKE EVIDENCE AND SUBMIT WITH A 
TRANSCRIPT OF THE PROCEEDINGS HIS RECOMMENDATIONS• 

0N APRIL 3 0 1 197 6 A HEARING WAS HELD BEFORE REFEREE HENRY Le 
SEIFERT• AFTER HAVING SEEN AND HEARD THE WITNESSES AND HAVING EXAM
INED ALL OF THE EVIDENCE IN THE CASE 1 THE REFEREE FOUND NO OBLIG,ATION 
ON THE PART OF THE FUND TO PROVIDE ADDITIONAL. COMPENSATION OR MEDICAL 
CARE TO CLAIMANT FOR HIS PRESENT CONDITION, EXCEPT AS MIGHT BE RE

QUIRED IN THE FUTURE PURSUANT TO ORS 656.245• 

THE B0AR0 1 AFTER DE NOVO REVIEW OF THE ENTIRE RECORD, ACCEPTS 
THE RECOMMENDATIONS MADE BY REFEREE SEIFERT, A COPY OF WHICH IS 
ATTACHED HERETO AND BY THIS REFERENCE MADE A PART OF THE BOARD ORDER. 

No APPEAL RIGHTS. 

WCB CASE NO. 71-92 

ROLAND GERLITZ, CLAIMANT 
DEPT• OF JUSTICE, DEFENSE ATTY. 
OWN MOTION DETERMINATION 

JULY 13, 1976 

CLAIMANT SUFFERED A COMPENSABL.E INJURY TO HIS LEFT KNEE ON 
IVIARCH 1 8, 196 9 • HIS INJURY WAS DIAGNOSED AS TORN LEFT MEDIAL MENISCUS 

AND ON APRIL 19, 1 969 A MEDIAL MENISCECTOMY WAS PERFORMED• CLAIM
ANT'S AGGRAVATION RIGHTS HAVE EXPIRED• 

A DETERMINATION ORDER WAS ISSUED ON MAY 5, 1970 GRANTING TEMPO
RARY TOTAL DISABILITY AND AN AWARD OF 1 5 DEGREES FOR 1 0 PER CENT LOSS 
OF LEFT LEG. 

ON SEPTEMBER 2 t, 1971 THE CLAIM WAS REOPENED FOR AGGRAVATION, 
SUBSEQUENTLY CL.Al MANT WAS EXAMINED BY DRS• MARXER, AOL.OCH AND LAIN• 
CL.Al MANT HAD SURGERY ON AUGUST 2 0 1 1 9 7 t FOR REMOVAL OF THE STUMP OF 
THE LEFT MEDIAL MENISCUS. 

ft, SECOND DETERMINATION ORDER ISSUED ON DECEMBER 28, 1971 
GRANiED CLAIMANT ADDITIONAL TEMPORARY TOTAL DISABILITY AND TEMPORARY 

-6 -
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WCB CASE NO. 75-3487 1976JULY 12,

DELMORE CROY, CLAIMANT
RUDY M. MURGO, CLAIMANT'S ATTY.
DEPT. OF JUSTICE, DEFENSE ATTY.
OWN MOTION ORDER

Claimant suffere a compensable injury of his low back on

JULY 2 4, 1967, AND, ON DECEMBER 2 9 , 1 9 7 5 , REQUESTED THE BOARD TO
REOPEN HIS CLAIM UNDER ITS OWN MOTION JURISDICTION GRANTED BY ORS
6 5 6.2 7 8 , ALLEGING THE PRESENT CONDITION WAS THE RESULT OF THE 1967
INJURY. CLAIMANT SUPPORTED HIS REQUEST WITH A REPORT FROM DR. ANDER
SON WHICH STATED CLAIMANT WAS UNABLE TO CARRY OUT A GAINFUL OCCUPA
TION.

The st te ACCIDENT INSURANCE fund responded BY denying ANY RE
SPONSIBILITY FOR CLAIMANT'S PRESENT CONDITION, BASED UPON AN EXAMI
NATION AND REPORTS FROM THE ORTHOPEDIC CONSULTANTS.

Because of the conflicting me ical opinions presente to it the

BOARD REFERRED THE MATTER TO THE HEARINGS DI ISION WITH INSTRUCTIONS
FOR A REFEREE TO HOLD A HEARING, TAKE E IDENCE AND SUBMIT WITH A
TRANSCRIPT OF THE PROCEEDINGS HIS RECOMMENDATIONS.

On APRIL 3 0 , 1 9 76 A HEARING WAS HELD BEFORE REFEREE HENRY L.
SEIFERT. AFTER HA ING SEEN AND HEARD THE WITNESSES AND HA ING EXAM
INED ALL OF THE E IDENCE IN THE CASE, THE REFEREE FOUND NO OBLIGATION
ON THE PART OF THE FUND TO PRO IDE ADDITIONAL COMPENSATION OR MEDICAL
CARE TO CLAIMANT FOR HIS PRESENT CONDITION, EXCEPT AS MIGHT BE RE
QUIRED IN THE FUTURE PURSUANT TO ORS 6 5 6 . 2 4 5 .

The boar , after  e novo review of the entire recor , accepts

 HE RECOMMENDA IONS MADE BY REFEREE SEIFER , A COPY OF WHICH IS
A  ACHED HERE O AND BY  HIS REFERENCE MADE A PAR OF  HE BOARD ORDER.

No APPEAL RIGHTS.

WCB CASE NO. 71-92 JULY 13, 1976

ROLAND GERLITZ, CLAIMANT
DEPT. OF JUSTICE, DEFENSE ATTY.
OWN MOTION DETERMINATION

Claimant suffere a compensable injury to his left knee on

March is, i 9 6 9 , his injury was  iagnose as torn left me ial meniscus
AND ON APRIL 1 9 , 1 9 6 9 A MEDIAL MENISCECTOMY WAS PERFORMED, CLAIM
ANT' S AGGRA ATION RIGHTS HA E EXPIRED,

A DETERMINATION ORDER WAS ISSUED ON MAY 5 , 1 9 7 0 GRANTING TEMPO
RARY TOTAL DISABILITY AND AN AWARD OF 1 5 DEGREES FOR 1 0 PER CENT LOSS
OF LEFT LEG.

On SEPTEMBER 2 1 , 1971 THE CLAIM WAS REOPENED FOR AGGRA ATION,
SUBSEQUENTLY CLAIMANT WAS EXAMINED BY DR S. MARXER, ADLOCH AND LAIN.
CLAIMANT HAD SURGERY ON AUGUST 2 0 , 19 7 1 FOR REMO AL OF THE STUMP OF
THE LEFT MEDIAL MENISCUS.

A SECOND DETERMINATION ORDER ISSUED ON DECEMBER 2 8 , 1 9 7 1
GRANTED CLAIMANT ADDITIONAL TEMPORARY TOTAL DISABILITY AND TEMPORARY
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DISABILITY AND AN ADDITIONAL AWARD OF 1 0 PER CENT LOSS OF 

LEFT LEG• 

CLAIMANT• S CLAIM WAS REOPENED BY STIPULATION DATED DECEMBER 

2, 1971. 

0N SEPTEMBER 19 9 1 973 DR• MARXER DIAGNOSED AN OSTRECHONDRITIC 
FREE BODY OF THE UNDERSURFACE OF THE LEFT PATELLA WHICH HE SURGI

CALLY REMOVED ON NOVEMBER 6, 1973 • 

A THIRD DETERMINATION ORDER, ON MARCH 18, 1974, GRANTED CLAIM
ANT ADDITIONAL TIME LOSS AND AN ADDITIONAL 1 0 PER CENT LOSS OF LEFT 

LEG. 

DR. MARXER REQUESTED A REOPENING OF CLAIMANT" S CLAIM ON NOVEM
BER 2 7 1 1974 • AFTER SEVERAL EXAMINATIONS BETWEEN DECEMBER 1 2, 1975 
AND· MARCH 1 7 0 197 6, DR. · MARXER FOUND CLAIMANT HAD PAIN AND DISCOM
FORT IN THE KNEE AND HE RECOMMENDED SURGICAL RECONSTRUCTION - CLAIM-

. ANT REFUSED THE SURGERY. 

THE CLAIM WAS SUBMITTED FOR CLOSURE ON JUNE 3, 1976 AND THE 
EVALUATION DIVISION RECOMMENDED CLAIMANT BE GRANTED NO ADDITIONAL 
TIME LOSS AND BE GRANTED AN ADDITIONAL 1 5 DEGREES FOR 1 0 PER CENT 
LOSS OF LEFT LEG, GIVING CLAIMANT A TOTAL OF 4 0 PER CENT LOSS OF 

LEFT LEG. 

ORDER 

CLAIMANT IS GRANTED 1 5 DEGREES OF A MAXIMUM 150 DEGREES LOSS 
OF THE LEFT LEG. THIS IS IN ADDITION TO THE PREVIOUS AWARDS RECEIVED. 

WCB CASE NO. 75-919 

VIOLA GROVER, CLAIMANT 
MC NUTT, GANT, ORMSBEE AND GARDNER, 

CLAIMANT'S ATTYSe 

DEPT• OF JUSTICE, DEFENSE ATTY. 
REQUEST FOR REVIEW BY CLAIMANT 

JULY 13, 1976 

REVIEWED BY BOARD MEMBERS WILSON ANO MOORE• 

CLAIMANT REQUESTS BOARD REVIEW OF THE REFEREE'S ORDER WHICH 
UPHELD THE DENIAL OF CLAIMANT'S CLAIM FOR AN OCCUPATIONAL DISEASE 0 

CLAI MAl'/T HAD WORKED AROUND SYNTHETIC CLOTHES FOR THE EMPLOYER 
FOR FOUR ANO ONE: HALF YEARS AND SHE ALLEGES SHE WAS FORCED TO 
QUIT BECAUSE OF AN ALLERGY CONDITION• THE FIRST TWO YEARS OF EMPLOY
MENT CAUSED NO PROBLEMS, BUT AFTER THAT TIME SHE CLAIMS A GRADUAL 

PROGRESSION OF DIFFICULTIES• 

DR. TUHY EXAMINED CLAIM ANT ON JUNE 3 0 1 1 97 5 AND FELT THAT CLAIM
ANT'S WORK EXPOSURE DIDN'T CAUSE HER ALLERGY, HE FELT 'THERE IS CON

SIDERABLE PSYCHOSOMATIC ELEMENT IN HER SYMPTOMS,' 

0R. KUDOLKO WHO SAW CLAIMANT FELT THAT EXPOSURE TO THESE SYN
THETIC MATERIALS MIGHT HAVE ,BEEN A CONTRIBUTING FACTOR TO HER CONDITION• 

ft. GROUP OF CHALLENGE TESTS WAS RECOMMENDED BY BOTH DR 0 GARGES 
AND DR 0 TUHY TO SEE IF CLAIMANT'S ALLERGY TO SYNTHETICS WAS THE CAUSE 

OF HER PROBLEMS, IF SHE WAS ALLERGIC TO SYNTHETICS 0 IT WAS CONDUCTED 

-7 -

PARTIAL DISABILITY AND AN ADDITIONAL AWARD OF 1 0 PER CENT LOSS OF
LEFT LEG,

Claimant's claim was reopene by stipulation  ate December
2 , 19 7 1,

On SEPTEMBER 1 9 , 1 9 73 DR, MARXER DIAGNOSED AN OSTREC HON DR I TIC

FREE BODY OF THE UNDERSURFACE OF THE LEFT PATELLA WHICH HE SURGI
CALLY REMOVED ON NOVEMBER 6 , 1 9 73 ,

A THIRD DETERMINATION ORDER, ON MARCH 1 8 , 1 97 4 , GRANTED CLAIM
ANT ADDITIONAL TIME LOSS AND AN ADDITIONAL 1 0 PER CENT LOSS OF LEFT
LEG.

Dr, MARXER REQUESTED A REOPENING OF CLAIMANT'S CLAIM ON NOVEM
BER 2 7 , 1 9 74 , AFTER SEVERAL EXAMINATIONS BETWEEN DECEMBER 12, 1975
AND MARCH 1 7 , 1 97 6 , DR. MARXER FOUND CLAIMANT HAD PAIN AND DISCOM
FORT IN THE KNEE AND HE RECOMMENDED SURGICAL RECONSTRUCTION CLAIM
ANT REFUSED THE SURGERY.

The CLAIM WAS SUBMITTED FOR CLOSURE ON JUNE 3, I 976 AND THE

EVALUATION DIVISION RECOMMENDED CLAIMANT BE GRANTED NO ADDITIONAL
TIME LOSS AND BE GRANTED AN ADDITIONAL 15 DEGREES FOR 10 PER CENT
LOSS OF LEFT LEG, GIVING CLAIMANT A TOTAL OF 4 0 PER CENT LOSS OF
LEFT LEG.

ORDER
Claimant is grante 15  egrees of a maximum 150  egrees loss

OF THE LEFT LEG. THIS IS IN ADDITION TO THE PREVIOUS AWARDS RECEIVED,

WCB CASE NO. 75-919 JULY 13, 1976

VIOLA GROVER, CLAIMANT
MC NU  , GAN , ORMSBEE AND GARDNER,
CLAIMAN ' S A  YS.

DEP . OF JUS ICE, DEFENSE A  Y,
REQUES FOR REVIEW BY CLAIMAN 

Reviewe by boar members wilson an moore.

Claimant requests boar review of the referee's or er which

UPHELD THE DENIAL OF CLAIMANT'S CLAIM FOR AN OCCUPATIONAL DISEASE.

Claimant ha worke aroun synthetic clothes for the employer

FOR FOUR AND ONE HALF YEARS AND SHE ALLEGES SHE WAS FORCED TO
QUIT BECAUSE OF AN ALLERGY CONDITION. THE FIRST TWO YEARS OF EMPLOY
MENT CAUSED NO PROBLEMS, BUT AFTER THAT TIME SHE CLAIMS A GRADUAL
PROGRESSION OF" DIFFICULTIES.

Dr. TUHY EXAMINED CLAIMANT ON JUNE 3 0 , 1975 AND FELT THAT CLAIM
ANT' S WORK EXPOSURE DIDN'T CAUSE HER ALLERGY, HE FELT THERE IS CON
SIDERABLE PSYCHOSOMATIC ELEMENT IN HER SYMPTOMS,

Dr. KUDOLKO WHO SAW CLAIMANT FELT THAT EXPOSURE TO THESE SYN

THETIC MATERIALS MIGHT HAVE VBEEN A CONTRIBUTING FACTOR TO HER CONDITION.

A GROUP OF CHALLENGE TESTS WAS RECOMMENDED BY BOTH DR. GARGES
AND DR. TUHY TO SEE IF CLAIMANT'S ALLERGY TO SYNTHETICS WAS THE CAUSE
OF HER PROBLEMS, IF SHE WAS ALLERGIC TO SYNTHETICS. IT WAS CONDUCTED
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REVEALED NO EVIDENCE OF REPRODUCTION OF BRONCHOSPASTIC CHANGES 
IN CLAIMANT ON EXPOSURE TO FABRICS• THE TESTS TENDED TO PROVE NO 
CAUSAL RELATIONSHIP OF CLAIMANT'S WORK ENVIRONMENT TO HER SYMPTOMS• 

THE RE~EREE 1 BASED UPON ALL OF THE MEDICAL EVIDENCE, FOUND 
THE PREPONDERANCE OF EVIDENCE DIDN'T SUSTAIN CLAIMANT'S CONTENTION 
THAT HER COMPLAINTS AND SYMPTOMS CONSTITUTED JOB-RELATED OCCUPA
TIONAL DISEASE• 

THE BOARD, ON DE NOVO REVIEW, CONCURS WITH THE FINDINGS AND 
CONCLUSIONS OF THE REFEREE• 

ORDER 

THE ORDER OF THE REFEREE, DATED FEBRUARY 6 1 1976 1 IS AFFIRMED• 

WCB CASE NO. 75-2520 

RAYMOND KOCH, CLAIMANT 
JAMES SUTHERLAND, CLAIMANT'S ATTY, 

DEPT. OF JUSTICE, DEFENSE ATTY, 
REQUEST FOR REVIEW BY SAIF 

JULY 13, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE, 

THE STATE ACCIDENT INSURANCE FUND REQUESTS BOARD REVIEW OF THE 
REFEREE'S ORDER WHICH GRANTED CLAIMANT AN AWARD OF PERMANENT TOTAL 
DISABILITY AND DIRECTED IT TO PAY CLAIMANT'S ATTORNEY'S FEE, 

CLAIMANT SUSTAINED A COMPENSABLE INJURY ON MARCH 23 1 1 972 WHEN 
EXPOSED TO PAIN FUMES WHICH CAUSED CLAIMANT TO SUFFER CHEST PAINS, 
HIS CLAIM WAS CLOSED ON MARCH 2 8 1 1973 BY DETERMINATION ORDER WHICH 
GRANTED CLAIMANT TEMPORARY TOTAL DISABILITY ONLY, ------

CLAIMANT WAS HOSPITALIZED FOLLOWING THE INCIDENT AND HIS CONDI
TION WAS DIAGNOSED AS TACHYCARDIA, PRECORDIA PAIN AND DYSPNEA DUE TO 

INHALATION OF PAINT FUMES• HE WAS REFERRED TO -DR• WORTHYLAKE FOR PSY
CHIATRIC TREATMENT, 

0N JULY 2 5 0 197 3 1 ;.FTER A HEARING, THE REFEREE FOUND THAT THE 
PAINT FUMES CLAIMANT INHALED WERE A MATERIAL CONTRIBUTING FACTOR IN 
CLAIMANT'S PSYCHOPATHOLOGY AND THAT CONTINUED PSYCHIATRIC TREATMENT 
WAS NEEDED• HE ORDERED THE CLAIM REOPENED FOR SUCH TREATMENT, 

DR. WORTHYLAKE CONTINUED TREATMENT AND, ON OCTOBER 18 1 197 4 1 

STATED THAT CLAIMANT'S CONDITION HAD STABILIZED, THAT THE DISABILITY 
PREVENTION DIVISION HAD REFUSED TO REHABILITATE CLAIMANT, AND THAT 
CLAIMANT HAD AN INABILITY TO WORK DUE TO BEING UNSKILLED, HIS PSYCHO
SOMATIC PROBLEMS AND A HEART PROBLEM OF UNKNOWN ORIGIN, 

0N APRIL 25 1 1975 A DETERMINATION ORDER GRANTED CLAIMANT TEMPO
RARY TOTAL DISABILITY AND AN AWARD OF 1 2 8 DEGREES FOR 4 0 PER CENT UN
SCHEDULED PSYCHOLOGICAL DISABILITY, 

DR. WORTHYLAKE TERMINATED HIS PRACTICE AND REFERRED CLAIMANT 
TO DR• KILGORE WHO, ON JUNE 3 1 1975 1 REPORTED CLAIMANT'S CONDITION 
WAS NOT STATIONARY AND THAT WITHOUT CONTINUED PSYCHIATRIC TREATMENT 
CLAIMANT'S CONDITION WOULD DETERIORATE AND HE FELT THAT CLAIMANT WAS 
PERMANENTLY AND TOTALLY DISABLED, 

-a-
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AND RE EALED NO E IDENCE OF REPRODUCTION OF B RONCHOSPAST IC CHANGES
IN CLAIMANT ON EXPOSURE TO FABRICS. THE TESTS TENDED TO PRO E NO
CAUSAL RELATIONSHIP OF CLAIMANT'S WORK EN IRONMENT TO HER SYMPTOMS.

The referee, base upon all of the me ical evi ence, foun 
THE PREPONDERANCE OF E IDENCE DIDN'T SUSTAIN CLAIMANT S CONTENTION
THAT HER COMPLAINTS AND SYMPTOMS CONSTITUTED JOB RELATED OCCUPA
TIONAL DISEASE.

The boar , on  e novo review, concurs with the fin ings an 

CONCLUSIONS OF  HE REFEREE.

ORDER
The or er of the referee,  ate February 6 , I 9 76 , is affirme .

WCB CASE NO. 75-2520 JULY 13, 1976

RAYMOND KOCH, CLAIMANT
JAMES SU HERLAND, CLAIMAN 1 S A  Y.
DEP . OF JUS ICE, DEFENSE A  Y.
REQUES FOR REVIEW BY SAIF

Reviewe by boar members wilson an moore.

The state acci ent insurance fun requests boar review of the
referee's or er which grante claimant an awar of permanent total
 isability an  irecte it to pay claimant's attorney's fee.

Claimant sustaine a compensable injury on march 23, 1972 when

expose to pain fumes which cause claimant to suffer chest pains,
his CLAIM WAS CLOSED ON MARCH 2 8 , 1 9 73 BY DETERMINATION ORDER WHICH
GRANTED CLAIMANT TEMPORARY TOTAL DISABILITY ONLY.

Claimant was hospitalize following the inci ent an his con i

tion WAS DIAGNOSED AS TACHYCARDIA, PRECORDIA PAIN AND DYSPNEA DUE TO
INHALATION OF PAINT FUMES. HE WAS REFERRED TO DR. WORTHYLAKE FOR PSY
CHIATRIC TREATMENT.

On JULY 25, 1973, AFTER A HEARING, THE REFEREE FOUND THAT THE

PAINT FUMES CLAIMANT INHALED WERE A MATERIAL CONTRIBUTING FACTOR IN
cl im nt s PSYCHOPATHOLOGY AND THAT CONTINUED PSYCHIATRIC TREATMENT
WAS NEEDED. HE ORDERED THE CLAIM REOPENED FOR SUCH TREATMENT.

Dr. WORTHYLAKE CONTINUED TREATMENT AND, ON OCTOBER 1 8 , 1 9 7 4 ,
STATED THAT CLAIMANT S CONDITION HAD STABILIZED, THAT THE DISABILITY
PRE ENTION DI ISION HAD REFUSED TO REHABILITATE CLAIMANT, AND THAT
CLAIMANT HAD AN INABILITY TO WORK DUE TO BEING UNSKILLED, HIS PSYCHO
SOMATIC PROBLEMS AND A HEART PROBLEM OF UNKNOWN ORIGIN.

On APRIL 25, 1975 A DETERMINATION ORDER GRANTED CLAIMANT TEMPO
RARY TOTAL DISABILITY AND AN AWARD OF 128 DEGREES FOR 4 0 PER CENT UN
SCHEDULED PSYCHOLOGICAL DISABILITY.

Dr. WORTHYLAKE TERMINATED HIS PRACTICE AND REFERRED CLAIMANT
TO DR. KILGORE WHO, ON JUNE 3 , 1 975 , REPORTED CLAIMANT'S CONDITION
WAS NOT STATIONARY AND THAT WITHOUT CONTINUED PSYCHIATRIC TREATMENT
CLAIMANT'S CONDITION WOULD DETERIORATE AND HE FELT THAT CLAIMANT WAS
PERMANENTLY AND TOTALLY DISABLED.

’ 
— 





' 

’ 








                 
   
             

               
           
         

         
           
       
           
        

 
        

          
           
          
             
           

    

             

       

  
   
   
    
      

        
             

   
         

                  
             
           
  
             

             
               
     
          

                
          
           
     
         

JULY 2 8 1 197 5 THE FUND DENIED RESPONSIBILITY FOR ALL PRESENT 

AND FUTURE PSYCHIATRIC TREATMENT• 

ON SEPTEMBER 11 1 1975 DR• WORTHYLAKE FOUND CLAIMANT'S PSY
CHIATRIC CONDITION HAD B.EEN 'TRIGGERED' BY THE EVENT OF MARCH 23 1 1972 1 

BY CAUSING A COMPLEX CONVERSION REACTION• HE ALSO FOUND CLAIMANT TO 
-BE PERMANENTLY AND TOTAL.LY DISABLED, CONSIDERING CLAIMANT'S LACK OF 

IMPROVEMENT AND LENGTH OF TIME OF TREATMENT WITHOUT MUCH PROGRESS• 

THE REFEREE FOUND THAT THE INCi DENT OF MARCH ·2 3 • I 9 7 2 WAS A 
MATERIAL CONTRIBUTING FACTOR TO CLAIMANT'S PSYCHIATRIC PROBLEMS -
THAT CLAIMANT WAS NOT MALINGERING, AND, BASED ·oN THE MEDICAL REPORTS, 

CLAIMANT WAS MEDICALLY STATIONARY BUT WOULD NEED SUPPORTIVE TREAT

MENT CONTINUOUSLY. 

THE REFEREE CONCLUDED THAT CLAIMANT WAS PERMANENTLY AND TO
TALLY DISABLED DUE TO THE SEVERE PSYCHOPATHOLOGY MAKING HIM UNABLE 

TO CONTROL HIS EMOTIONS• THE DENIAL MADE BY THE STATE ACCIDENT INSUR

ANCE FUND FOR PSYCHIATRIC CARE WAS IMPROPER, THEf:'lEFORE 1 THE REFEREE 

AWARDED AN ATTORNEY FEE PURSUANT TO ORS 6,5 6 • 3 8 6 • 

THE BOARD, ON DE NOVO REVIEW, AFFIRMS AND ADOPTS THE FINDINGS 
AND CONCLUSIONS OF THE REFEREE• 

ORDER 

THE ORDER OF THE REFEREE, DATED JANUARY 5 1 1976 1 IS AFFIRMED• 

WCB CP.SE NO. 75-3313 

RODNEY HOFFSTOT, CLAIMANT 
GER~LD DOBLIE 1 CLAIMANT'S ATTY• 
MERLIN MILLER, DEFENSE ATTY• 
REQUEST FOR REVIEW BY CLAIMANT 

JULY 13, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE 0 

CLAIMANT REQUESTS BOARD REVIEW OF 1THE REFEREE'S ORDER WHICH 
GRANTED CLAIMANT A TOTAL AWARD OF 7 5 DEGREES FOR 5 0 PER CENT LOSS 

OF THE RIGHT LEG 0 

CLAIMANT SUFFERED A COMPENSABLE INJURY TO HIS RIGHT KNEE ON 
OCTOBER 2 4 1 f 9 7 2 AND WAS TREATED BY DR 0 STANLEY JAMES WHO PERFORMED 
A RIGHT KNEE MENISCECTOMY ON OCTOBER 30 1 1972·• ON MARCH 22 1 1973 
A SECOND OPERATION WAS PERFORMED FOR A CHONDROMALACIA ON THE RIGHT 

MEDIAL PATELLAR FACET 0 

A DETERMINATION ORDER WAS ISSUED ON SEPTEMBER 1 1 1 1973 GRANT

ING CLAIMANT 22e5 DEGREES FOR 15 PER CENT LOSS OF THE RIGHT LEG 0 

ON JANUARY 16 1 1974 1 BY STIPULATION, CLAIMANT WAS GRANTED AN 

ADDITIONAL 2 5 • 5 DEGREES 0 

CLAIMANT'S KNEE BEGAN TO BOTHER HIM AGAIN AND, ON JANUARY 7, 
1975, CLAIMANT SOUGHT THE AID OF DR, JAMES 0 DR 0 JAMES FELT CLAIMANT'S 
KNEE CONDITION HAD DEGENERATED AND A PATELLECTOMY WAS PERFORMED ON 

FEBRUARY 3 1 1975, 

CONTINUAL WEAKNESS 

THEREAFTER, DR, JAMES FELT CLAIMANT WOULD HAVE 

IN HIS LOWER EXTREMITY. 

A SECOND DETERMINATION GRDER, ISSUED ON AUGUST 7, 1 975, GRANTED 

-9 -

On JULY 2 8 , 1 9 7 5 THE FUND DEN IE □ RESPONSIBILITY FOR ALL. PRESENT

AND FUTURE PSYCHIATRIC TREATMENT.

On SEPTEMBER 1 1 , 1 9 7 5 DR. WORTHYLAKE FOUND CLAIMANT'S PSY
CH IATR 1C CONDITION HAD BEEN r TRIGGERED* BY THE EVENT OF MARCH 23 , 1972,
BY CAUSING A COMPLEX CONVERSION REACTION. HE ALSO FOUND CLAIMANT TO
BE PERMANENTLY AND TOTALLY DISABLED, CONSIDERING CLAIMANT'S LACK OF
IMPROVEMENT AND LENGTH OF TIME OF TREATMENT WITHOUT MUCH PROGRESS.

The referee foun that the inci ent of march 23, 1972 was a
MATERIAL CONTRIBUTING FACTOR TO CLAIMANT'S PSYCHIATRIC PROBLEMS
THAT CLAIMANT WAS NOT MALINGERING, AND, BASED ON THE MEDICAL REPORTS,
CLAIMANT WAS MEDICALLY STATIONARY BUT WOULD NEED SUPPORTIVE TREAT
MENT CONTINUOUSLY.

The referee conclu e that claimant was permanently an to

tally DISABLED DUE TO THE SEVERE PSYCHOPATHOLOGY MAKING HIM UNABLE
TO CONTROL HIS EMOTIONS. THE DENIAL MADE BY THE STATE ACCIDENT INSUR
ANCE FUND FOR PSYCHIATRIC CARE WAS IMPROPER, THEREFORE, THE REFEREE
AWARDED AN ATTORNEY FEE PURSUANT TO ORS 6.5 6 . 3 8 6 .

The BOARD, ON DE NOVO REVIEW, AFFIRMS AND ADOPTS THE FINDINGS

AND CONCLUSIONS OF THE REFEREE.

ORDER
The or er of the referee,  ate January 5 , i 976 , is affirme .

WCB CASE NO. 75-3313 JULY 13, 1976

RODNEY HOFFSTOT, CLAIMANT
GERALD DOBLIE, CLAIMAN 'S A  Y,
MERLIN MILLER, DEFENSE A  Y.
REQUES FOR REVIEW BY CLAIMAN 

Reviewe by boar members wilson an moore.

Claimant requests boar review of ;the referee’s or er which

GRANTED CLAIMANT A TOTAL AWARD OF 75 DEGREES FOR 50 PER CENT LOSS
OF THE RIGHT LEG.

Claimant suffere a compensable injury to his right knee on

OCTOBE R 2 4 , 1972 AND WAS TRE ATE D BY DR. STANLEY JAMES WHO PE RFORM ED
A R IGHT KNEE MENISCECTOMY ON OCTOBER 30, 197 2. ON MARCH 22, 1973
A SECOND OPERATION WAS PERFORMED FOR A CHONDROMALACIA ON THE RIGHT
MEDIAL PATELLAR FACET.

A DETERMINATION ORDER WAS ISSUED ON SEPTEMBER 1 1 , 1 9 73 GRANT

ING CLAIMANT 22.5 DEGREES FOR 1 5 PER CENT LOSS OF THE RIGHT LEG.

On JANUARY 1 6 , 1 9 7 4 , BY STIPULATION, CLAIMANT WAS GRANTED AN

ADDITIONAL 2 5 . 5 DEGREES.

Claimant's knee began to bother him again an , on January 7,
1 9 7 5 , CLAIMANT SOUGHT THE AID OF DR. JAMES, DR. JAMES FELT CLAIMANT'S
KNEE CONDITION HAD DEGENERATED AND A PATELLECTOMY WAS PERFORMED ON
FEBRUARY 3 , 1 975. THEREAFTER, DR, JAMES FELT CLAIMANT WOULD HAVE
CONTINUAL WEAKNESS IN HIS LOWER EXTREMITY.

A SECOND DETERMINATION ORDER, ISSUED ON AUGUST 7, 1975, GRANTED
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AN ADDITIONAL 1 5 DEGREES 0 FOR 4 2 PER CENT LOSS OF THE RIGHT 

LEG GIVING CLAIMANT A TOTAL OF 6 3 DEGREES. 

J!,FTER THIS CLOSURE CLAIMANT SAW DR 0 JAMES COMPLAINING OF HIS 
KNEE GIVING WAY AND DR• JAMES PLACED CLAIMANT ON A SHORT LEG BRACE. 

CLAIMANT TESTIFIED THAT HE FELL TWO OR THREE TIMES A DAY 0 AND 
THAT WITH THE BRACE HIS KNEE STILL GIVES WAY THREE OR FOUR TIMES A 

WEEK• 

THE REFEREE FOUND, BASED ·UPON OBSERVATION OF CLAIMANT AND THE 
MEDICAL REPORTS, THAT CLAIMANT'S RIGHT KNEE FOR ALL PRACTICAL PUR

POSES WAS GONE. HE CONCLUDED THAT A TOTAL AWARD OF 5 0 PER CENT LOSS 
OF FUNCTION OF THE LEG WAS AN ADEQUATE AWARD TO COMPENSATE CLAIM

ANT FOR THE LOSS OF HIS KNEE, THEREFORE, HE INCREASED THE PRIOR AWARDS 
BY 8 PER CENT. 

THE BOARD, ON DE NOVO REVIEW, AGREES WITH THE FINDINGS ANO CON
CLUSIONS OF THE REFEREE• 

ORDER 

THE ORDER OF THE REFEREE 0 DATED JANUARY 12 0 1976, IS AFFIRMED. 

( NO NUMBER AVAILABLE) JULY 15, 1976 

GLENN GRAVES, CLAIMANT 
OWN MOTION DETERMINATION 

. CLAIMANT SUFFERED A COMPENSABLE INJURY ON APRIL 2, 1970 WHICH 
WAS DIAGNOSED AS THROMBOPHLEBITIS, RIGHT THIGH, AND A SUBSEQUENT 

PULMONARY EMBOLUSe A DETERMINATION ORDER OF JULY 15, 1970 GRANTED 
TEMPORARY TOTAL DISABILITY ONLY. CLAIMANT'S AGGRAVATION RIGHTS HAVE 
EXPIRED. 

0N AUGUST 8 0 1 975 THE EMPLOYER'S CARRIER VOLUNTARILY REOPENED 
CLAIMANT'S CLAIM FOR AGGRAVATION. THERE IS NO INDICATION OF ANY RESI

DUALS FOR THE PULMONARY _EMBOLUS - HOWEVER, MEDICAL REPORTS INDICATE 

RESIDUAL IMPAIRMENT OF THE RIGHT LEG, AND CLAIMANT IS RESTRICTED FROM 
CERTAIN WORK ACTIVITIES AND THE EMPLOYER HAS ASSIGNED CLAIMANT TO A 
DIFFERENT JOB• 

ON MAY 1 7 0 1976 THE CLAIM WAS SUBMITTED FOR CLOSURE. IT WAS 
THE RECOMMENDATION OF THE EVALUATION· DIVISION THAT CLAIMANT BE GRANTED 
COMPENSATION FOR TEMPORARY TOTAL DISABILITY FROM AUGUST 1 5 t 1975 

THROUGH OCTOBER 2 7 1 197 5 1 LESS TIME WORKED, AND FOR TEMPORARY PAR
TIAL DISABILITY FROM OCTOBER 2 8 1 197 5 THROUGH MAY 2 g·, 197 6 AND AN 

AWARD OF 1 5 DEGREES FOR 1 0 PER CENT LOSS OF THE RIGHT LEG. 

ORDER 

CLAIMANT IS AWARDED COM PENS AT ION FOR TEMPORARY TOTAL DISABILITY 

FROM AUGUST 15, 1975 THROUGH OCTOBER 27 1 1975, LESS TIME WORKED, AND 

FOR TEMPORARY PARTIAL DISABILITY FROM OCTOBER 28, 1975 THROUGH MAY 29 1 

1976 AND AWARDED 15 DEGREES FOR 10 PER CENT LOSS OF THE RIGHT LEG. 

-1 0 -
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CLAIMAN AN ADDI IONAL 15 DEGREES, FOR 42 PER CEN LOSS OF  HE RIGH 
LEG GIVING CLAIMAN A  O AL OF 6 3 DEGREES.

After this closure claimant saw  r. james complaining of his

KNEE GIVING WAY AND DR. JAMES PLACED CLAIMANT ON A SHORT LEG BRACE.

Claimant testifie that he fell two or three times a  ay, an 

THAT WITH THE BRACE HIS KNEE STILL GIVES WAY THREE OR FOUR TIMES A
WEEK.

The referee fou d, based upo observatio of claima t a d the
MEDICAL REPORTS, THAT CLAIMANT S RIGHT KNEE FOR ALL PRACTICAL PUR
POSES WAS GONE. HE CONCLUDED THAT A TOTAL AWARD OF 5 0 PER CENT LOSS
OF FUNCTION OF THE LEG WAS AN ADEQUATE AWARD TO COMPENSATE CLAIM
ANT FOR THE LOSS OF HIS KNEE, THEREFORE, HE INCREASED THE PRIOR AWARDS
BY 8 PER CENT.

The boar , on  e novo review, agrees with the fin ings an con

clusions OF THE REFEREE.

ORDER
The or er of the referee,  ate January 12, 1976, is affirme .

(no number available) JULY 15, 1976

GLENN GRAVES, CLAIMANT
OWN MOTION DETERMINATION

ClAI MANT SUFFERED A COM PE NS ABLE INJURY ON APRIL 2 , 1 970 WH ICH

WAS DIAGNOSED AS THROMBOPHLEBITIS, RIGHT THIGH, AND A SUBSEQUENT
PULMONARY EMBOLUS. A DETE R M INAT I ON ORDE R OF JULY 1 5 , 1 9 7 0 GRANTED
TEMPORARY TOTAL DISABILITY ONLY. CLAIMANT S AGGRAVATION RIGHTS HAVE
EXPIRED.

On AUGUST 8 , 1 97 5 THE EMPLOYER'S CARRIER VOLUNTARILY REOPENED
CLAIMANT S CLAIM FOR AGGRAVATION. THERE IS NO INDICATION OF ANY RESI
DUALS FOR THE PULMONARY EMBOLUS HOWEVER, MEDICAL REPORTS INDICATE
RESIDUAL IMPAIRMENT OF THE RIGHT LEG, AND CLAIMANT IS RESTRICTED FROM
CERTAIN WORK ACTIVITIES AND THE EMPLOYER HAS ASSIGNED CLAIMANT TO A
DIFFERENT JOB.

On MAY 17, 1976 THE CLAIM WAS SUBMITTED FOR CLOSURE. IT WAS

THE RECOMMENDATION OF THE EVALUATION DIVISION THAT CLAIMANT BE GRANTED
COMPENSATION FOR TEMPORARY TOTAL DISABILITY FROM AUGUST 15, 1975
THROUGH OCTOBER 2 7 , 1 9 7 5 , LESS TIME WORKED, AND FOR TEMPORARY PAR
TIAL DISABILITY FROM OCTOBER 2 8 , 1 9 7 5 THROUGH MAY 2 9 , 1 97 6 AND AN
AWARD OF 1 5 DEGREES FOR 1 0 PER CENT LOSS OF THE RIGHT LEG.

ORDER
Claimant is awar e compensation for temporary total  isability

FROM AUGUST 15, 1975 THROUGH OCTOBER 27, 1975, LESS TIME WORKED, AND
FOR TEMPORARY PARTIAL DISABILITY FROM OCTOBER 2 8 , 1 9 7 5 THROUGH MAY 29,
1 9 7 6 AND AWARDED 15 DEGREES FOR 10 PER CENT LOSS OF THE RIGHT LEG.

-1 0
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CLJl.lM NO. BC 88072 

W. B. GROSSNICKLE, CLAIMANT 
DEPT• OF JUSTICE, DEFENSE ATTY. 

OWN MOTION DETERMINATION 

JULY 15, 1976 

CLAIMANT SUFFERED A COMPENSABLE INJURY ON AUGUST 9 1 1967 1 HE 

WAS EXAMINED ORIG I NALLY BY A CHIROPRACTOR 0 ON MARCH 2 6 1 1 9 6 8 DR• 

COOPER EXAMINED CLAIMANT AND REPORTED CLAIMANT HAD HAD BACK TROUBLE 

SINCE THE 195 0' S AND, ON APRIL 15 1 1 9 5 3, HAD HAD A FUSION L4 -51 DUE TO 

AN INDUSTRIAL INJURY FOR WHICH HE WAS AWARDED 65 PER CENT LOSS OF AN 

ARM 0 

CLAIMANT'S CLAIM FOR THE 1967 INJURY WAS INITIALLY CLOSED ON 

MAY 2, 1968 WITH NO AWARD FOR PERMANENT PARTIAL DISABILITY. IN JUNE, 

1970 HIS CLAIM WAS REOPENED FOR FURTHER TREATMENT 0 DR 0 KIMBERLEY, 

ON MARCH 8, 1971 1 PERFORMED A FUSION OF L3 TO THE ORIGINAL FUSION 

MASS, THROUGH S1 0 THE CLAIM WAS CLOSED AGAIN ON MARCH 23 1 1972 WITH 

AN AWARD OF 4 8 DE GREE S FOR 1 5 PER CENT LOW BACK DISABILITY• CLAIMANT'S 

AGGRAVATION RIGHTS HAVE EXPIRED• 

CLAIMANT WAS SEEN ON APRIL 2 9, 1 9 7 6 BY THE ORTHOPEDIC CONSUL

TANTS WHO FELT CLAIMANT COULD RETURN TO LIGHT WORK• THIS OPINION WAS 

BASED BOTH ON THE 196 7 INJURY AND ANOTHER INDUSTRIAL INJURY SUFFERED 

IN 1968 AND UPON THE RESIDUALS OF BOTH, AFFECTING CLAIMANT'S UPPER 

BACK, NECK AND LOWER BACK 0 

THE CLAIM FOR THE 1 967 INJURY WAS SUBMITTED FOR CLOSURE ON 

MAY 14 1 1976 0 THE EVALUATION DIVISION RECOMMENDED NO FURTHER TIME 

LOSS AND NO FURTHER AWARD FOR PERMANENT PARTIAL DISABILITY 0 

ORDER 

THE DETERMINATION ORDER OF MARCH 2 3, 1 972 IS AFFIRMED 0 

SAIF CLAIM NO. C 112155 

W. B. GROSSNICKLE, CLAIMANT 
DEPT 0 OF JUSTICE, DEFENSE ATTY 0 

OWN MOTION DETERMINATION 

JULY 15, 1976 

CLAIMANT SUFFERED A COMPENSABLE CERVICAL DORSAL STRAIN INJURY 

ON FEBRUARY 8 1 1968 AND HIS CLAIM WAS CLOSED ON SEPTEMBER 18, 1969 

WITH AN AWARD OF 1 0 PER CENT UNSCHEDULED DISABILITY 0 

fN THE FOLLOWING YEARS CLAIMANT RECEIVED PALLATIVE CARE AS WELL 

AS MEDICAL TREATMENT FOR HIS CERVICAL DORSAL BACK INJURY 0 CLAIMANT'S 

AGGRAVATION RIGHTS HAVE EXPIRED 0 

IN FEBRUARY, 1976 CLAIMANT QUIT WORK DUE TO PAIN IN HIS NECK, 

UPPER BACK, LOWER BACK AND A CHRONIC ARTHRITIS CONDITION 0 ON APRIL 2 9, 

197 6 CLAIMANT WAS SEEN BY THE ORTHOPEDIC CONSULTANTS FOR EVALUATION 0 

TOTAL LOSS OF FUNCTION OF THE BACK WAS FOUND TO BE MODERATELY SEVERE 

TOTAL LOSS OF FUNCTION OF THE NECK MINIMAL 0 CLAIMANT CAN'T RETURN 

TO HIS FORMER OCCUPATION BUT CAN DO LIGHTER TYPE WORK. 

CLAIM CLOSURE WAS REQUESTED ON MAY 14 1 1976 AND THE EVALUATION 

DIVISION, BASED ON THE ORTHOPEDIC CONSULTANT'S REPORT, RECOMMENDED 

AN ADDITIONAL AWARD OF 4 8 DEGREES FOR A TOTAL AWARD TO CLAIMANT OF 

-1 1 -

SAIF CLAIM NO. BC 88072 JULY 15, 1976

W.B. GROSSNICKLE, CLAIMANT
DEPT. OP JUSTICE, DEFENSE ATTY.
OWN MOTION DETERMINATION

Claimant suffere a compensable injury on august 9 , 1 96 7 , he

WAS EXAMINED ORIGINALLY BY a CHIROPRACTOR. ON MARCH 2 6 , 1 96 8 DR.
COOPER EXAMINED CLAIMANT AND REPORTED CLAIMANT HAD HAD BACK TROUBLE
SINCE THE 1 950 S AND, ON APRIL 1 5 , 1 9 5 3 , HAD HAD A FUSION L4 SI DUE TO
AN INDUSTRIAL INJURY FOR WHICH HE WAS AWARDED 65 PER CENT LOSS OF AN
ARM.

Claimant1 s claim for the i 96 7 injury was initially close on

MAY 2 , 1 9 6 8 WITH NO AWARD FOR PERMANENT PARTIAL DISABILITY. IN JUNE,
1 9 7 0 HIS CLAIM WAS REOPENED FOR FURTHER TREATMENT. DR. KIMBERLEY,
ON MARCH 8, 197 1 , PERFORMED A FUSION OF L3 TO THE ORIGINAL FUSION
MASS, THROUGH SI. THE CLAIM WAS CLOSED AGAIN ON MARCH 2 3 , 1 9 72 WITH
AN AWARD OF 4 8 DEGREES FOR 15 PER CENT LOW BACK DISABILITY. CLAIMANT'S
AGGRAVATION RIGHTS HAVE EXPIRED.

Claimant was seen on april 29, 1976 by the orthope ic consul

tants WHO FELT CLAIMANT COULD RETURN TO LIGHT WORK. THIS OPINION WAS
BASED BOTH ON THE 1 9 6 7 INJURY AND ANOTHER INDUSTRIAL INJURY SUFFERED
IN 1 96 8 AND UPON THE RESIDUALS OF BOTH, AFFECTING CLAIMANT1 S UPPER
BACK, NECK AND LOWER BACK.

The CLAIM FOR THE I 9 6 7 INJURY WAS SUBMITTED FOR CLOSURE ON
MAY 1 4 , 1 9 7 6 . THE EVALUATION DIVISION RECOMMENDED NO FURTHER TIME
LOSS AND NO FURTHER AWARD FOR PERMANENT PARTIAL DISABILITY.

ORDER
The DETERMINATION ORDER OF MARCH 2 3 , 1 972 IS AFFIRMED.

SAIF CLAIM NO. C 112155 JULY 15, 1976

W.B. GROSSNICKLE, CLAIMANT
DEPT. OF JUSTICE, DEFENSE ATTY.
OWN MOTION DETERMINATION

Claimant suffere a compensable cervical  orsal strain injury

ON FEBRUARY 8 , 1 9 6 8 AND HIS CLAIM WAS CLOSED ON SEPTEMBER 18, 1969
WITH AN AWARD OF 10 PER CENT UNSCHEDULED DISABILITY.

In the following years claimant receive pallative care as well
AS MEDICAL TREATMENT FOR HIS CERVICAL DORSAL BACK INJURY. CLAIMANT'S
AGGRAVATION RIGHTS HAVE EXPIRED.

In FEBRUARY, 1 97 6 CLAIMANT QUIT WORK DUE TO PAIN IN HIS NECK,
UPPER BACK, LOWER BACK AND A CHRONIC ARTHRITIS CONDITION. ON APRIL 29,
1 97 6 CLAIMANT WAS SEEN BY THE ORTHOPEDIC CONSULTANTS FOR EVALUATION.
TOTAL LOSS OF FUNCTION OF THE BACK WAS FOUND TO BE MODERATELY SEVERE
TOTAL LOSS OF FUNCTION OF THE NECK MINIMAL. CLAIMANT CAN'T RETURN
TO HIS FORMER OCCUPATION BUT CAN DO LIGHTER TYPE WORK.

Claim closure was requested o may u , 1976 a d the evaluatio 
DIVISION, BASED ON THE ORTHOPEDIC CONSULTANT'S REPORT, RECOMMENDED
AN ADDITIONAL AWARD OF 4 8 DEGREES FOR A TOTAL AWARD TO CLAIMANT OF

' — 
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DEGREES FOR 25 PER CENT UNSCHEDULED DISABILITY. NO AWARD FOR TIME 

LOSS WAS JUSTIFIED• 

ORDER 

CLAIMANT IS AWARDED 48 DEGREES OF A MAXIMUM 320 DEGREES FOR 
UNSCHEDULED DISABILITY. THIS IS IN ADDITION TO ANY FORMER AWARDS FOR 
PERMANENT PARTIAL DISABILITY RECEIVED BY CLAIMANT. 

CLAIM NO. 05X-011690 

FRED N. ROSS, CLAIMANT 
ALLEN SCOTT, CLAIMANT'S ATTY. 

MICHAEL HOFFMAN, DEFENSE ATTY, 
OWN MOTION ORDER 

JULY 1 5, 1976 

ON JULY 2, 1 976 THE CLAIMANT, THROUGH HIS ATTORNEYS, REQUESTED 
THE BOARD EXERCISE ITS OWN MOTION JURISDICTION PURSUANT TO ORS 6 5 6 • 2 7 8 
AND REOPEN HIS CLAIM FOR AN INDUSTRIAL INJURY SUFFERED ON NOVEMBER 5, 

t 9 6 9 • IN SUPPORT OF HIS REQUEST CLAIMANT ATTACHED A MEDICAL REPORT 

FROM DR• COTTRELL, DATED MAY 2 0, t 9 7 6 1 AND THE SUBSEQUENT CLAIM 

DENIAL BY ARGONAUT INSURANCE COMPANY DATED JUNE 14 1 1976• 

THE BOARD, AFTER CAREFUL CONSIDERATION OF THE MEDICAL REPORT 
FROM DR• COTTRELL, CONCLUDES THAT ALTHOUGH DR. COTTRELL FINDS IN
CREASED NARROW ING AT LS -St AND THINKS IT PROBABLE THAT THIS HAS CAUSED 

THE REFERRED NUMBNESS, NEVERTHELESS, HE FAILED TO RENDER ANY OPINION 
AS TO WHETHER THIS NARROW ING WAS ATTRIBUTABLE TO THE 196 9 INJURY, 

AS A RESULT OF THE 1969 INJURY CLAIMANT HAS HAD A FUSION OF L4-5 AND 

X-RAYS OF CLAIMANT'S BACK SHOW THAT THIS OLD FUSION IS ENTIRELY SOLID 
THE NARROWING AT LS -51 INTERVERTEBRAL DI SC SPACE NOTED BY DR• COTTRELL 

IS BELOW THE FUSION SITE. 

THE BOARD CONCLUDES THAT THERE IS NOT SUFFICIENT MEDICAL EVI
DENCE AT THE PRESENT TIME TO JUSTIFY REOPENING CLAIMANT'S CLAIM. 

ORDER 

CLAIMANT'S REQUEST OF JULY 2, I 976 FOR THE BOARD TO EXERCISE 
ITS OWN MOTION JURISDICTION PURSUANT TO ORS 6 5 6 • 2 7 8 AND REOPEN HIS 
CLAIM FOR-HIS NOVEMBER 3 1 1969 INJURY IS DENIED. 

CLAIM NO. B 143406 

JESSE L. BRENCHLEY, CLAIMANT 
DAVID JAQUA, CLAIMANT'S ATTY• 
DEPT• OF JUSTICE, DEFENSE ATTY. 
OWN MOTION ORDER 

JULY 15, 1976 

0N MAY 5 1 1 9 7 6 THE CLAIMANT REQUESTED THE BOARD TO EXE RC I SE 
ITS OWN MOTION JURISDICTION PURSUANT TO ORS 6 5 6 • 2 7 8 AND REOPEN HIS 

CLAIM FOR INJURY SUFFERED ON APRIL 14 0 1965 0 IN SUPPORT OF THE 
REQUEST WAS A MEDICAL REPORT FROM DR 0 JOHN P 0 CARROLL DATED AUGUST 

25, 1975. 

THE STATE ACCIDENT INSURANCE FUND WAS FURNISHED A COPY OF THE 
REQUEST AND DR 0 CARROLL'S REPORT AND ADVISED THAT IT HAD 20 DAYS 

-1 2 -

80 DEGREES FOR 25 PER CENT UNSCHEDULED DISABILITY. NO AWARD FOR TIME
LOSS WAS JUSTIFIED.

ORDER
Claimant is awar e 48  egrees of a maximum 320  egrees for

UNSCHEDULED DISABILITY. THIS IS IN ADDITION TO ANY FORMER AWARDS FOR
PERMANENT PARTIAL DISABILITY RECEIVED BY CLAIMANT.

CLAIM NO. 05X—011690 JULY 15, 1976

FRED N. ROSS, CLAIMANT
ALLEN SCOTT, CLAIMANT'S ATTY.
MICHAEL HOFFMAN, DEFENSE ATTY.
OWN MOTION ORDER

On JULY 2 , 1 9 76 THE CLAIMANT, THROUGH HIS ATTORNEYS, REQUESTED

THE BOARD EXERCISE ITS OWN MOTION JURISDICTION PURSUANT TO ORS 6 5 6.2 78
AND REOPEN HIS CLAIM FOR AN INDUSTRIAL INJURY SUFFERED ON NOVEMBER 5,
1 96 9 . IN SUPPORT OF HIS REQUEST CLAIMANT ATTACHED A MEDICAL REPORT
FROM DR. COTTRELL, DATED MAY 2 0 , 1 9 7 6 , AND THE SUBSEQUENT CLAIM
DENIAL BY ARGONAUT INSURANCE COMPANY DATED JUNE 1 4 , 19 76 .

The boar , after careful consi eration of the me ical report

FROM DR. COTTRELL, CONCLUDES THAT ALTHOUGH DR. COTTRELL FINDS IN
CREASED NARROWING AT L5-S1 AND THINKS IT PROBABLE THAT THIS HAS CAUSED
THE REFERRED NUMBNESS, NEVERTHELESS, HE FAILED TO RENDER ANY OPINION
AS TO WHETHER THIS NARROWING WAS ATTRIBUTABLE TO THE 1 96 9 INJURY,
AS A RESULT OF THE 1 96 9 INJURY CLAIMANT HAS HAD A FUSION OF L4 -5 AND
X-RAYS OF CLAIMANT'S BACK SHOW THAT THIS OLD FUSION IS ENTIRELY SOLID
THE NARROWING AT L5 -SI INTERVERTEBRAL DISC SPACE NOTED BY DR. COTTRELL
IS BELOW THE FUSION SITE.

The boar conclu es that there is not sufficient me ical EVI
DENCE AT THE PRESENT TIME TO JUSTIFY REOPENING CLAIMANT S CLAIM.

ORDER
Claimant's request of july 2 , 1 97 6 for the boar to exercise

ITS OWN MOTION JURISDICTION PURSUANT TO ORS 6 5 6.2 7 8 AND REOPEN HIS
CLAIM FOR HIS NOVEMBER 3 , 1 96 9 INJURY IS DENIED.

CLAIM NO. B 143406 JULY 15, 1976

JESSE L. BRENCHLEY, CLAIMANT
DAVID JAQUA, CLAIMANT1 S ATTY.
DEPT. OF JUSTICE, DEFENSE ATTY.
OWN MOTION ORDER

On MAY 5 , 1 9 76 THE CLAIMANT REQUESTED THE BOARD TO EXERCISE
ITS OWN MOTION JURISDICTION PURSUANT TO ORS 6 5 6 . 2 7 8 AND REOPEN HIS
CLAIM FOR INJURY SUFFERED ON APRIL 1 4 , 1 9 6 5 . IN SUPPORT OF THE
REQUEST WAS A MEDICAL REPORT FROM DR. JOHN P. CARROLL DATED AUGUST
25,1975.

The state acci ent insurance fun was furnishe a copy of the
REQUEST AND DR. CARROLL'S REPORT AND ADVISED THAT IT HAD 20 DAYS

-12
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WHICH TO STATE ITS POSITION RELATIVE TO THE MOTION• ON MAY 17 • 
1 9 7 6 THE FUND RES PONDED 0 STATING IT DID NOT FEEL THAT DR• CARROLL'S 

LETTER WAS SUFFICIENT JUSTIFICATION TO REOPEN THE CLAIM• 

THE BOARD, AFTER" REVIEWING CAREFULLY THE REPORT OF DR 0 CARROLL 0 

AGREES WITH THE FUND'S CONTENTION THAT THIS REPORT RELATES A LONG

STANDING SPONDYLOLISTHESIS WHICH PRE-EXISTED THE ORIGl!sfAL INDUSTRIAL 

INJURY AND 0 FUR THE RM ORE• THAT DR 0 CARROLL MAKES MENTION THAT CLAIM

IS WORKING AT THE PRESENT TIME AT A JOB WHICH REQUIRES PICKING UP AND 

CARRYING I 00 POUND BAGS OF SEED WHICH, IN DR. CARROLL'S OPINION, 

MIGHT RESULT IN FURTHER BACK COMPLAINTS BY CLAIMANT. 

THE BOARD CONCLUDES THAT THE REPOR'T FROM DR• CARROLL IS NO'T 

SUFFICIENT TO WARRANT THE REOPENING OF CLAIMANT'S 1965 CLAIM 0 

ORDER 

THE REQUEST OF THE CLAIMANT FOR THE BOARD TO REOPEN HIS CLAIM 

FOR THE INDUSTR !AL INJURY OF APR IL I 4 • 1 9 6 5 THROUGH THE EXE RC I SE OF 

ITS OWN MOTION JURISDICTION PURSUANT TO ORS 656 0 278 IS HEREBY DENIED 0 

WCB CASE NO. 75-3584 

DANIEL MC MULLEN, CLPJMANT 
KENNEY ROBERTS, CLAIMANT'S ATTY. 

DEPT 0 OF JUSTICE, DEFENSE ATTY. 

REQUEST FOR REVIEW BY SAIF 

JULY 15, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE 0 

THE STATE ACCIDENT INSURANCE FUND REQUESTS BOARD REVIEW OF THE 

REFEREE'S ORDER WHICH ORDERED IT TO PAY COMPENSATION FOR TEMPORARY 

TOTAL DISABILITY FROM AUGUST 21 1 1975 TO JANUARY 9 1 1976 1 ASSESSED A 

PENALTY OF 25 PER CENT OF 'THIS COMPENSATION FOR UNREASONABLE RESIS

TANCE AND DELAY IN PAYMENT OF COMPENSATION AND DIRECTED IT TO PAV 

CLAIMANT'S COUNSEL 6 00 DOLLARS• 

f.. RE PORT OF DR. KHAN, DATED AUGUST 2 2, 1 9 7 5, l NDICATE D ON THE 
FUND'S FORM THAT CLAIMANT WAS NOT RELEASED TO WORK AND WOULD BE 

ON TIME LOSS FROM THREE TO SIX MONTHS. THE FUND TOOK NO ACTION ON 

THIS REPORT 0 

ON NOVEMBER 2 4, 1 9 7 5 CLAIMANT' S COUNSEL WROTE THE FUND REQUEST
ING IT TO REOPEN THE CLAIM 0 STILL THE FUND FAILED TO TAKE ACTION. 

ON DECEMBER l 7, 1 97 5 THE FUND REQUESTED A FURTHER REPORT FROM 

DR 0 KHAN TO WHICH HE RESPONDED ON JANUARY 9 1 1 9 7 6 0 STATING THAT CLAIM

ANT WAS MEDICALLY STATIONARY. AGAIN THE FUND DID NOTHING 0 

THE REFEREE CONCLUDED THAT, BASED ON THE ABOVE AND WITH NO CON

TRADICTORY MEDICAL EVIDENCE, THE FUND'S FAILURE TO ACT WHEN ADVISED 

OF CLAIMANT'S STATUS CONSTITUTED AN UNREASONABLE RESISTANCE AND 

DELAY IN THE PAYMENT OF C0MPENSATION 0 

8ASED ON THESE FACTS AND MEDICAL REPORTS 0 THE REFEREE" GRANTED 

CLAIMANT COMPENSATION FOR TEMPORARY TOTAL DISABILITY FROM AUGUST 2 I, 

1 9 7 S TO JANUARY 9 • t 9 7 6 AND ASSESSED AN APPROPRIATE PENAL TV BASED ON 

THE COMPENSATION FOR TEMPORARY TOTAL DISABILITY AND GRANTED CLAIM

ANT• S COUNSEL AN ATTORNEY FEE TO BE PAID BY THE FUND 0 

-1 3 -

WITHIN WHICH TO STATE ITS POSITION RELATIVE TO THE MOTION. ON MAY 17,
1 9 7 6 THE FUND RESPONDED, STATING IT DID NOT FEEL THAT DR. CARROLL'S
LETTER WAS SUFFICIENT JUSTIFICATION TO REOPEN THE CLAIM.

The boar , after reviewing carefully the report of  r. carroll,
AGREES WITH THE FUND'S CONTENTION THAT THIS REPORT RELATES A LONG
STANDING SPONDYLOLISTHESIS WHICH PRE-EXISTED TNE ORIGINAL INDUSTRIAL
INJURY AND, FURTHERMORE, THAT DR. CARROLL MAKES MENTION THAT CLAIM
IS WORKING AT THE PRESENT TIME AT A JOB WHICH REQUIRES PICKING UP AND
CARRYING 100 POUND BAGS OF SEED WHICH, IN DR. CARROLL1 S OPINION,
MIGHT RESULT IN FURTHER BACK COMPLAINTS BY CLAIMANT.

The board co cludes that the report from dr. carroll is  ot
SUFFICIENT TO WARRANT THE REOPENING OF CLAIMANT'S 1 96 5 CLAIM.

ORDER
The request of the claima t for the board to reope his claim

FOR THE INDUSTRIAL INJURY OF APRIL 1 4 , 1 96 5 THROUGH THE EXERCISE OF
ITS OWN MOTION JURISDICTION PURSUANT TO ORS 6 5 6 . 2 7 8 IS HEREBY DENIED.

WCB CASE NO. 75-3584 JULY 15, 1976

DANIEL MCMULLEN, CLAIMANT
KENNEY ROBER S, CLAIMAN S A  Y.
DEP . OF JUS ICE, DEFENSE A  Y.
REQUES FOR REVIEW BY SAIF

Reviewe by boar members wilson an moore.

The state acci ent insurance fun requests boar review of the
referee s ORDER WHICH or ere IT TO PAY COMPENSATION FOR TEMPORARY
TOTAL DISABILITY FROM AUGUST 2 1 , 1 9 7 5 TO JANUARY 9, 1976, ASSESSED A
PENALTY OF 2 5 PER CENT OF THIS COMPENSATION FOR UNREASONABLE RESIS
TANCE AND DELAY IN PAYMENT OF COMPENSATION AND DIRECTED IT TO PAY
CLAIMANT S COUNSEL 6 0 0 DOLLARS,

A REPORT OF DR. KHAN, DATED AUGUST 22, 1 975 , INDICATED ON THE
fun s FORM THAT CLAIMANT WAS NOT RELEASED TO WORK AND WOULD BE
ON TIME LOSS FROM THREE TO SIX MONTHS. THE FUND TOOK NO ACTION ON
THIS REPORT.

On NOVEMBER 2 4 , 1 9 7 5 CLAIMANT S COUNSEL WROTE THE FUND REQUEST

ING IT TO REOPEN THE CLAIM, STILL THE FUND FAILED TO TAKE ACTION.

On DECEMBER 1 7 , 1 97 5 THE FUND REQUESTED A FURTHER REPORT FROM

DR. KHAN TO WHICH HE RESPONDED ON JANUARY 9 , 1 9 76 , STATING THAT CLAIM
ANT WAS MEDICALLY STATIONARY. AGAIN THE FUND DID NOTHING.

The referee conclu e that, base on the above an with NO CON
TRADICTORY MEDICAL EVIDENCE, THE FUND'S FAILURE TO ACT WHEN ADVISED
OF CLAIMANT S STATUS CONSTITUTED AN UNREASONABLE RESISTANCE AND
DELAY IN THE PAYMENT OF COMPENSATION.

Based o these facts a d medical reports, the referee gra ted
CLAIMANT COMPENSATION FOR TEMPORARY TOTAL DISABILITY FROM AUGUST 2 1 ,
1 9 7 5 TO JANUARY 9 , 1 9 7 6 AND ASSESSED AN APPROPRIATE PENALTY BASED ON
THE COMPENSATION FOR TEMPORARY TOTAL DISABILITY AND GRANTED CLAIM
ANT* S COUNSEL AN ATTORNEY FEE TO BE PAID BY THE FUND.
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REFEREE STATED HE DID NOT REACH THE ISSUE OF PERMANENT 
DISABILITY AND DIRECTED THE FUND TO SUBMIT THE NECESSARY DOCUMENTS 
TO THE EVALUATION DIVISION OF THE WORKMEN'-S COMPENSATION BOARD TO 
ENABLE IT TO ISSUE A FURTHER DETERMINATION ORDER,. 

THE BOARD, ON DE NOVO REVIEW, CONCURS WITH THE FINDINGS AND 
CONCLUSIONS OF THE REFEREE• 

ORDER I 

THE ORDER OF THE REFEREE DATED FEBRUARY 13, I 9 76, IS AFFIRMED• 

CLAIMANT'S COUNSEL IS AWARDED AS A REASONABLE ATTORNEY FEE THE 
SUM OF 4 0 0 DOLLARS PAYABLE BY THE STATE ACCIDENT INSURANCE FUND, FOR 
SERVICES IN CONNECTION WITH BOARD REVIEW 0 

WCB CASE NO. 75-4361 

KATHERINE MC RAY, CLAIMANT 
C• S 0 EMMONS, CLAIMANT'S ATTY 0 

CHARLES HOLLOWAY Ill, DEFENSE ATTY 0 

OWN MOTION ORDER 

JULY 15, 1 976 

THE EMPLOYER, MORLEY, THOMAS, ORONA AND KINGSLEY, ATTORNEYS 
AT LAW 1 AND ITS CARRIER, INDUSTRIAL INDEMNITY C00 , REQUESTED THE 
BOARD TO EXERCISE ITS OWN MOTION AUTHORITY PURSUANT TO ORS 656.278 
AND JOIN HARTFORD ACCIDENT AND INDEMNITY CO, AS A NECESSARY PARTY IN 
A HEARING- REQUESTED BY CLAIMANT ON AN INDUSTRIAL INJURY SUFFERED AUGUST 
25 t 1975, CLAIMANT, WHILE EMPLOYED BY THE SAME EMPLOYER, HAD SUF-· 
FERED AN INDUSTRIAL INJURY ON OCTOBER 13_, 1966 - AT THAT TIME THE EM
PLOYER'S CARRIER WAS HARTFORD, THE BOARD, NOT HAVING SUFFICIENi" 
EVIDENCE TO MAKE A DETERMINATION AS TO WHETHER CLAIMANT HAD SUFFERED 
A NEW I_NJURY. IN 1975 OR AGGRAVATED THE INJURY OF 1966 1 REFERRED THE 
MATTER TO THE H-EARINGS DIVISION WITH INSTRUCTIONS FOR THE REFEREE TO 
JOIN HARTFORD, HOLD A HEARING AND RECEIVE EVIDENCE. UPON CONCLUSION 
OF THE HEARING HE WAS TO HAVE A TRANSCRIPT OF THE PROCEEDINGS PRE
PARED AND SUBMIT IT TO THE BOARD WITH HIS RECOMMENDATIONS IF HE FOUND 
CLAIMANT HAD SUFFERED AN AGGRAVATION OF HER 196 6 INJURY. IF HE FOUND 
CLAIMANT HAD SUFFERED A NEW INJURY HE WAS TO ENTER A FINAL AND APPEAL
ABLE ORDER THEREON AND RECOMMEND THAT THE BOARD DENY THE REQUEST 
FOR THE BOARD TO EXERCISE ITS OWN MOTION AUTHORITY. 

AFTER A HEAR I NG ON APRIL 1 5, I 9 7 6, THE REFEREE ENTERED HIS RECOM
MENDATION AND OPINION AND ORDER. HE RECOMMENDED THAT THE BOARD DENY 
THE REQUEST MADE BY EMPLOYER AND INDUSTRIAL INDEMNITY FOR THE BOARD 
TO EXERCISE ITS OWN MOTION AUTHORITY. THE BOARD ACCEPTS THE RECOM
MENDATION OF THE REFEREE. 

ORDER 

THE REQUEST MADE BY THE EMPLOYER, MORLEY, THOMAS, ORONA 1 AND 
KINGSLEY, ATTORNEYS AT LAW, AND ITS CARRIER, INDUSTRIAL INDEMNITY CO, 1 

THAT THE BOARD EXERCISE ITS OWN MOTION AUTHORITY, PURSUANT TO ORS 
656,278, IS HEREBY DENIED• 

No APPEAL RIGHTS~ 

-1 4 -

The referee state he  i not reach the issue of permanent

DISABILITY AND DIRECTED THE FUND TO SUBMIT THE NECESSARY DOCUMENTS
TO THE E ALUATION DI ISION OF THE WORKMEN S COMPENSATION BOARD TO
ENABLE IT TO ISSUE A FURTHER DETERMINATION ORDER.

The boar , on  e novo review, concurs with the fin ings an 

CONCLUSIONS OF THE REFEREE.

ORDER '
The order OF THE REFEREE DATED FEBRUARY 1 3 , 1 9 76 , IS AFFIRMED.

Claimant’s counsel is awar e as a reasonable attorney fee the

SUM OF 4 0 0 DOLLARS PAYABLE BY THE STATE ACCIDENT INSURANCE FUND, FOR
SER ICES IN CONNECTION WITH BOARD RE IEW.

WCB CASE NO. 75-4361 JULY 15, 1976

KATHERINE MC RAY, CLAIMANT
C. S. EMMONS, cl im nt s ATTY.
CHARLES HOLLOWAY III, DEFENSE ATTY.
OWN MOTION ORDER

The employer, morley, thomas, orona an kingsley, attorneys

AT LAW, AND ITS CARRIER, INDUSTRIAL INDEMNITY CO. , REQUESTED THE
BOARD TO EXERCISE ITS OWN MOTION AUTHORITY PURSUANT TO ORS 6 5 6 , 2 78
AND JOIN HARTFORD ACCIDENT AND INDEMNITY CO. AS A NECESSARY PARTY IN
A HEARING REQUESTED BY CLAIMANT ON AN INDUSTRIAL INJURY SUFFERED AUGUST
2 5 , 1 9 7 5 . CLAIMANT, WHILE EMPLOYED BY THE SAME EMPLOYER, HAD SUF
FERED AN INDUSTRIAL INJURY ON OCTOBER 1 3 , 19 66 AT THAT TIME THE EM
PLOYER S CARRIER WAS HARTFORD. THE BOARD, NOT HA ING SUFFICIENT
E IDENCE TO MAKE A DETERMINATION AS TO WHETHER CLAIMANT HAD SUFFERED
A NEW INJURY IN 1 9 7 5 OR AGGRA ATED THE INJURY OF 1 9 6 6 , REFERRED THE
MATTER TO THE HEARINGS DI ISION WITH INSTRUCTIONS FOR THE REFEREE TO
JOIN HARTFORD, HOLD A HEARING AND RECEI E E IDENCE. UPON CONCLUSION
OF THE HEARING HE WAS TO HA E A TRANSCRIPT OF THE PROCEEDINGS PRE
PARED AND SUBMIT IT TO THE BOARD WITH HIS RECOMMENDATIONS IF HE FOUND
CLAIMANT HAD SUFFERED AN AGGRA ATION OF HER 1 9 6 6 INJURY. IF HE FOUND
CLAIMANT HAD SUFFERED A NEW INJURY HE WAS TO ENTER A FINAL AND APPEAL-
ABLE ORDER THEREON AND RECOMMEND THAT THE BOARD DENY THE REQUEST
FOR THE BOARD TO EXERCISE ITS OWN MOTION AUTHORITY.

After a hearing on April i 5 , 1976, the referee entere his recom

mend tion AND OPINION AND ORDER. HE RECOMMENDED THAT THE BOARD DENY
THE REQUEST MADE BY EMPLOYER AND INDUSTRIAL INDEMNITY FOR THE BOARD
TO EXERCISE ITS OWN MOTION AUTHORITY. THE BOARD ACCEPTS THE RECOM
MENDATION OF THE REFEREE.

ORDER
The REQUEST MADE BY THE EMPLOYER, MORLEY, THOMAS, ORONA, AND

KINGSLEY, ATTORNEYS AT LAW, AND ITS CARRIER, INDUSTRIAL INDEMNITY CO. ,
THAT THE BOARD EXERCISE ITS OWN MOTION AUTHORITY, PURSUANT TO ORS
6 5 6.2 7 8 , IS HEREBY DENIED.

No APPEAL RIGHTS^
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CASE NO. 74-1628 

MILFORD O. BARACKMAN, CLA,IMANT 
J 0 MICHAEL GLEESON, CLAIMANT'S ATTY 0 

OWN MOTION DETERMINATION 

JULY 16, 1976 

CLAIMANT SUFFERED A COMPENSABLE INJURY ON DECEMBER 3 t 1 937• 

IT IS NOT NECESSARY FOR THE PURPOSE OF THIS ORDER TO GO INTO DETAIL 

WITH RESPECT TO THE SUBSTANTIAL LITIGATION RESULTING FROM THIS CLAIM, 

IT IS SUFFICIENT TO STATE THAT ON APR IL 8, I 9 7 S, THE BOARD ISSUED AN 

ORDER ON REVIEW AND OWN MOTION ORDER WHERE BY PURSUANT TO ORS 6 S 6 • 2 7 8, 

THE STATE ACCIDENT INSURANCE FUND WAS ORDERED TO PROVIDE COMPENSATION 

FOR TEMPORARY TOTAL DISABILITY AND MEDICAL CARE RELATED TO CLAIMANT'S 

LUMBAR SURGERY OF NOVEMBER 7, 1973 • SUCH COMPENSATION WAS TO BE 

PAID FROM NOVEMBER 2 t 1 973 UNTIL TERMINATION WAS AUTHORIZEu BY LAW 0 

WHEN CLAIMANT'S CONDITION BECAME MEDICALLY STATIONARY THE MATTER 

WAS TO BE RESUBMITTED TO THE BOARD FOR AN OWN MOTION EVALUATION OF 

CLAIMANT'S DISABILITY 0 

fN A REPORT DATED DECEMBER 12, 1973, DR 0 SMITH, A NEUROLOGIST, 

HAD INDICATED THAT THE CONDITION FOR WHICH CLAIMANT UNDERWENT LUM

BAR SURGERY BY uR 0 NELSON ON NOVEMBER 7, 1 9 7 3 WAS THE DIRECT RESULT 

OF WEAR AND TEAR PRODUCED AT THESE LEVELS OF THE LUMBAR SPINE SECON

GARY TO CLAIMANT'S PREVIOUS SPINAL FUSION 0 

OR 0 NE LSON 1 S RE PORT, DATED OCTOBER 2 9, 1 9 7 5, STATED THAT THE 

FUSION NOW COULC BE CONSIDERED STATIONARY AND HE CONSIDERED CLAIMANT 

STILL COMPLETELY DISABLED IN TERMS OF RETURNING TO ANY OF THE USUAL 

TYPES OF WORK WHICH HE MIGHT BE CONSIDERED CAPABLE OF PERFORMING 0 

ADDITIONALLY, IT WAS CR 0 NELSON' S 1 BELIEF THAT CLAIMANT WOULD PROBABLY 

CONTINUE TO BE COMPLETELY DISABLED IN THE FUTURE ENTIRELY ON THE 

BASIS OF THE LOW BACK AREA 0 

ON JANUARY 9, 1976 CLAIMANT WAS EXAMINED BY THE ORTHOPEDIC 

CONSULTANTS WHO FOUND CLAIMANT'S CONDITION STABLE AND RECOMMENDED 

CLAIM CLOSURE• THE CONCENSUS OPINION WAS THAT CLAIMANT COULC NOT 

RETURN TO HIS FORMER OCCUPATION NOR TO ANY OTHER OCCUPATION AND THAT 

THE CLAIMANT'S TOTAL LOSS OF FUNCTION AS IT EXISTED AT THAT Tl ME WAS 

SEVERE 0 DR 0 NELSON AGREED WITH THESE Fl NDINGS 0 

THE CLAIM WAS RESUBMITTED TO THE EVALUATION DIVISION FOR AN 

ADVISORY RATING UPON WHICH TO MAKE AN OWN MOTION DETERMINATION 0 

EVALUATION RECOMMENDED THAT THE BOARD, UNDER ITS OWN MOTION JURIS

DICTION, PURSUANT TO ORS 6 56 • 2 7 8 t AWARD CLAIMANT COMPENSATION FOR 

TEMPORARY TOTAL DISABILITY FROM NOVEMBER 2, 1 973 THROUGH JANUARY 8, 

1976 AND FIND CLAIMANT TO BE PERMANENTLY AND TOTALLY DISABLED AS OF 

JANUARY 9 1 1 9 7 6 • 

IT IS so ORDERED. 

-ts -

WCB CASE NO. 74-1628 JULY 16, 1976

MILFORD O. BARACKMAN, CLAIMANT
J. MICHAEL GLEESON, CLAIMANT'S ATTY.

OWN MOTION DETERMINATION

Cl im nt suffered  compens ble injury on December 3 , 1937.

IT IS NOT NECESSARY FOR THE PURPOSE OF THIS ORDER TO GO INTO DETAIL
WITH RESPECT TO THE SUBSTANTIAL LITIGATION RESULTING FROM THIS CLAIM,
IT IS SUFFICIENT TO STATE THAT ON APRIL 8 , 1 9 7 5 , THE BOARD ISSUED AN
ORDER ON RE IEW AND OWN MOTION ORDER WHEREBY PURSUANT TO ORS 6 56 . 2 7 8 ,
THE STATE ACCIDENT INSURANCE FUND WAS ORDERED TO PRO IDE COMPENSATION
FOR TEMPORARY TOTAL DISABILITY AND MEDICAL CARE RELATED TO CLAIMANT'S

LUMBAR SURGERY OF NO EMBER 7 , 1 97 3 . SUCH COMPENSATION WAS TO BE
PAID FROM NO EMBER 2 , 1 9 7 3 UNTIL TERMINATION WAS AUTHORIZED BY LAW.
WHEN CLAIMANT'S CONDITION BECAME MEDICALLY STATIONARY THE MATTER

WAS TO BE RESUBMITTED TO THE BOARD FOR AN OWN MOTION E ALUATION OF
cl im nt s DISABILITY.

In  report d ted December 12, 1973, dr. smith,  neurologist,

HAD INDICATED THAT THE CONDITION FOR WHICH CLAIMANT UNDERWENT LUM
BAR SURGERY BY DR. NELSON ON NO EMBER 7 , 19 7 3 WAS THE DIRECT RESULT
OF WEAR AND TEAR PRODUCED AT THESE LE ELS OF THE LUMBAR SPINE SECON
DARY TO CLAIMANT' S PRE IOUS SPINAL FUSION.

Dr.  elso 's report, dated October 29, 1975, stated that the
FUSION NOW COULD BE CONSIDERED STATIONARY AND HE CONSIDERED CLAIMANT
STILL COMPLETELY DISABLED IN TERMS OF RETURNING TO ANY OF THE USUAL-
TYPES OF WORK WHICH HE MIGHT BE CONSIDERED CAPABLE OF PERFORMING.
ADDITIONALLY, IT WAS DR. NELSON1 S, BELIEF THAT CLAIMANT WOULD PROBABLY

CONTINUE TO BE COMPLETELY DISABLED IN THE FUTURE ENTIRELY ON THE
BASIS OF THE LOW BACK AREA.

On JANUARY 9 , 1 976 CLAIMANT WAS EXAMINED BY THE ORTHOPEDIC

CONSULTANTS WHO FOUND CLAIMANT'S CONDITION STABLE AND RECOMMENDED

CLAIM CLOSURE, THE CONCENSUS OPINION WAS THAT CLAIMANT COULD NOT
RETURN TO HIS FORMER OCCUPATION NOR TO ANY OTHER OCCUPATION AND THAT
THE CLAIMANT'S TOTAL LOSS OF FUNCTION AS IT EXISTED AT THAT TIME WAS

SE ERE. DR. NELSON AGREED WITH THESE FINDINGS.

The claim was resubmitte to the evaluation  ivision for an

AD ISORY RATING UPON WHICH TO MAKE AN OWN MOTION DETERMINATION.
E ALUATION RECOMMENDED THAT THE BOARD, UNDER ITS OWN MOTION JURIS
DICTION, PURSUANT TO ORS 6 56 . 2 7 8 , AWARD CLAIMANT COMPENSATION FOR
TEMPORARY TOTAL DISABILITY FROM NO EMBER 2 , 197 3 THROUGH JANUARY 8 ,
1 9 7 6 AND FIND CLAIMANT TO BE PERMANENTLY AND TOTALLY DISABLED AS OF
JANUARY 9 , 1 9 7 6 .

It is so or ere .
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CP,SE. NO. 75-2437 

RODNEY MCCOWN, CLAIMANT 

RICK MC CORMICK 0 CLAIMANT'S ATTY. 

PHILIP MONGRAIN, DEFENSE ATTY. 

REQUEST FOR REVIEW av EMPLOYER 

JULY 16, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE• 

THE EMPLOYER REQUESTS BOARD REVIEW ON THE REFEREE'S ORDER 

WHICH ORDERED ACCEPTANCE OF CLAIMANT'S CLAIM FOR HIS GACK AND NECK 

INJURIES SUSTAINED IN HIS INDUSTRIAL INJURY. 

ON APRIL 3, 197 5 CLAIMANT SUFFERED A COMPENSABLE INJURY TO HIS 

ELBOW. CLAIMANT HAS LITTLE RECOLLECTION OF THE ACTUAL HAPPENINGS AT 

THE TIME OF THE ACCIDENT AND A DISPUTE AROSE AT THE HEARING WITH RE

SPECT TO CLAIMANT'S RECOLLECTIONS AND THOSE OF A CO-WORKER. CLAIM

ANT REMEMBERS A LARGE KNOT ON HIS FOREHEAD AND PAIN IN HIS ELBOW. 

HIS BACK AND NECK WERE SORE BUT, AT THE TIME IMMEDIATELY AFTER THE 

INJURY, CLAIMANT'S PRIMARY CONCERN WAS THE PAIN IN HIS ELBOW 0 

CLAIMANT WAS SEEN APR IL 3, I 9 7 5 BY OR• MENTZER WHOSE RE PORT 

COMMENTS ON THE ELBOW AND ABRASIONS ON THE SCALP. 

CLAIMANT TESTIFIED THAT HIS NECK AND BACK WERE SORE AND BRUISED 

WHILE AT THE HOSPITAL BUT IT WASN'T UNTIL HIS SECOND VISIT TO DR 0 ANDER-

SON ON MAY 16, 1975 THAT CLAIMANT RELATED HIS OTHER COMPLAINTS. DR 0 

ANDERSON DIAGNOSED, AT THAT TIME, A PROBABLE CERVICAL SPRAIN. 

CLAIMANT CONTACTED DR. NEUMANN WHOSE REPORT OF JUNE 1 5, I 9 7 5, 

INDICATED A DIAGNOSIS OF FIBROMYOSITIS, 

ON JUNE 11, 1975 -THE CARRIER DENIED RESPONSIBILITY FOR ANY AL

LEGED INJURIES TO ANY AREAS OF CLAIMANT'S BOCY OTHER THAN THE RIGHT ARM, 

THE REFEREE FOUND CLAIMANT'S TESTIMONY TO BE THE MOST CREDIBLE 

AND FOUND CLAIMANT'S EXPLANATION FOR NOT IMMEDIATELY COMPLAINING OF 

NECK AND BACK SYMPTOMS AS TOTALLY REASONABLE IN VIEW OF THE FRAC

TURED ELBOW WHICH CAUSED GREAT PAIN, 

THE REFEREE' FOUND THAT DR 0 ANDERSON CONSIDERED CLAIMANT'S NECK 

ANO BACK PROBLEMS WERE A RESULT OF THE INDUSTRIAL INJURY - DR, NEUMANN 

WAS OF THE OPINION THAT FiSROMYOSITIS COULD BE RELATED TO A TRAUMATIC 

INCIDENT, THERE WAS NO CONTRADICTORY MEDICAL EVIDENCE OFFERED, 

THE REFEREE CONCLUDED THAT CLAIMANT'S NECK AND BACK INJURIES 

WERE THE DIRECT RESUL_T OF HIS INDUSTRIAL INJURY AND HIS CLAIM SHOULD 

BE ACCEPTED. 

THE BOARD, ON DE NOVO REVIEW, AFFIRMS THE FINDINGS OF THE REFER

EE, BASED ON CLAIMANT'S CREDIBILITY AND THE SUPPORTIVE MEDICAL OPINIONS• 

ORDER 

THE ORDER OF THE REFEREE, DATED DECEMBER 1 6, 1975 1 IS AFFIRMED, 

CLAIMANT'S COUNSEL JS AWARDED AS A REASONABLE ATTORNEY' 5 FEE, 
THE SUM OF 3 5 0 DOLLARS PAYABLE BY THE EMPLOYER, FOR SERVICES IN CON

NECTION WITH BOARD REVIEW, 

-1 6 -
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WCB CASE NO. 75-2437 JULY 16, 1976

RODNEY MCCOWN, CLAIMANT
RICK MCCORMICK, CLAIMANT S ATTY.

PHILIP MONGRAIN, DEFENSE ATTY.
REQUEST FOR RE IEW BY EMPLOYER

Reviewe by boar members wilson an moore.

The employer requests boar review on the referee's or er

WHICH ORDERED ACCEPTANCE OF CLAIMANT'S CLAIM FOR HIS BACK AND NECK

INJURIES SUSTAINED IN HIS INDUSTRIAL INJURY.

On APRIL 3 , 1 9 7 5 CLAIMANT SUFFERED A COMPENSABLE INJURY TO HIS

ELBOW. CLAIMANT HAS LITTLE RECOLLECTION OF THE ACTUAL HAPPENINGS AT
THE TIME OF THE ACCIDENT AND A DISPUTE AROSE AT THE HEARING WITH RE
SPECT TO cl im nt s RECOLLECTIONS AND THOSE OF A CO WORKER, CLAIM

ANT REMEMBERS A LARGE KNOT ON HIS FOREHEAD AND PAIN IN HIS ELBOW.
HIS BACK AND NECK WERE SORE BUT, AT THE TIME IMMEDIATELY AFTER THE
INJURY, CLAIMANT'S PRIMARY CONCERN WAS THE PAIN IN HIS ELBOW.

Claimant was seen april 3 , 1975 by  r. mentzer whose report

COMMENTS ON THE ELBOW AND ABRASIONS ON THE SCALP.

Claimant testifie that his neck an back were sore an bruise 

WHILE  t THE HOSPITAL BUT IT WASN'T UNTIL HIS SECOND  ISIT TO DR. ANDER

SON ON MAY 1 6 , 1 9 7 5 THAT CLAI MANT RELATED HIS OTHER COMPLAINTS. DR.
ANDERSON DIAGNOSED, AT THAT TIME, A PROBABLE CER ICAL SPRAIN.

Claimant contacte  r. neumann whose report of June 1 5 , 1975,
INDICATED A DIAGNOSIS OF FIBROMYOSITIS,

On JUNE 1 1 , 1 975 THE CARRIER DENIED RESPONSIBILITY FOR ANY AL

LEGED INJURIES TO ANY AREAS OF CLAIMANT'S BODY OTHER THAN THE RIGHT ARM.

The referee foun claimant's testimony to be the most cre ible

AND FOUND CLAIMANT'S EXPLANATION FOR NOT IMMEDIATELY COMPLAINING OF

NECK AND BACK SYMPTOMS AS TOTALLY REASONABLE IN  IEW OF THE FRAC
TURED ELBOW WHICH CAUSED GREAT PAIN.

The RE FE REE' FOUND THAT DR. ANDERSON CONSIDERED CLAIMANT'S NECK

AND BACK PROBLEMS WERE A RESULT OF THE INDUSTRIAL INJURY DR. NEUMANN
WAS OF THE OPINION THAT FIBROMYOSITIS COULD BE RELATED TO A TRAUMATIC
INCIDENT. THERE WAS NO CONTRADICTORY MEDICAL E IDENCE OFFERED.

The REFEREE CONCLUDED THAT CLAIMANT'S NECK AND BACK INJURIES

WERE THE DIRECT RESULT OF HIS INDUSTRIAL INJURY AND HIS CLAIM SHOULD
BE ACCEPTED.

The BOARD, ON DE NO O RE IEW, AFFIRMS THE FINDINGS OF THE REFER
EE, BASED ON CLAIMANT'S CREDIBILITY AND THE SUPPORTI E MEDICAL OPINIONS,

ORDER
Th E ORDER OF THE REFEREE, DATED DECEMBER 16 19 7 5 IS AFFIRMED.

Claimant's counsel is awar e as a reasonable

THE SUM OF 3 5 0 DOLLARS PAYABLE BY THE EMPLOYER, FOR
NECTION WITH BOARD RE IEW.

ATTORNEY'S

SER ICES IN

FEE,
CON
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CAS.=: NO. 74-3Q51 

MILES SHORTRIDGE, CLAIMANT 
JACK OFELT 1 CLAIMANT'S ATTY 0 

DEPT 0 OF JUSTICE, DEFENSE ATTY 0 

REQUEST FOR REVIEW BY SAIF 

JULY 16, 1976 

REVl~WED BY BOARD MEMBERS WILSON AND MOORE 0 

THE STATE ACCIDENT INSURANCE FUND REQUESTS BOARD REVIEW OF THE 
REFEREE'S ORDER WHICH AWARDED CLAIMANT PERMANENT TOTAL DISABI L.ITY 

COMMENCING FEBRUARY 4 0 19 74 0 

CLAIMANT SUFFERED A COMPENSABLE ELECTRICAL INJURY ON DECEMBER 

1,7 1 1973• HE HAD BEEN A BOILERMAKER FOR 35 YEARS - HE HAS NOT WORKED 
SINCE THE INJURY 0 

ON APRIL 1 8 0 1 974 A DETERMINATION ORDER GRANTED CLAIMANT TEMPO
RARY TOTAL DISABIL.ITV ONL.V 0 

OR 0 TARRO, IN. HIS AUGUST 1 3 0 I 9 7 4 RE PORT I INDICATED THE SEVERE 
ELECTRICAL INJURY CLAIMANT HAD SUFFERED COULD HAVE LATE EFFECTS, 

INCLUDING NEUROLOGICAL DISABILITIES - THAT INJURIES TO THE NERVOUS 

SYSTEM COUL.D HAVE SYMPTOMS WHICH RESEMBLE MULTIPLE SCL.EROSIS 0 

CLAIMANT WAS HOSPITALIZED BY DR 0 STORINO ON JULY 13 1 1 975 FOR 
COMPLAINTS OF NERVOUSNESS, SLURRING OF SPEECH, TROUBLE WAL.KING AND 
PERSONALITY CHANGES. HE WAS SEEN BY DR 0 HICKMAN WHO SAID THAT THE 

BRAIN DAMAGE SERIES TEST INDICATED ORGANIC BRAIN IMPAIRMENT AFFECT

ING THE RIGHT HEMISPHERE. 

ON AUGUST 1 5 0 197 5 DR 0 'STORINO DIAGNOSED 'MODERATELY ADVANCED 
CEREBRAL. ATROPHY' AND HE FEL.T THAT THE INJURY ACTIVATED CLAIMANT'S 
PERSONAL.ITV DISORDERS 0 HE FOUND CLAIMANT INCAPABLE OF CONTINUOUS 

GAINFUL EMPLOYMENT 0 

THE REFEREE FOUND THAT THE INDUSTRIAL INJURY DID PRECIPITATE 
CLAIMANT'S, PRESENT SYMPTOMS AND THAT ALL OF THE MEDICAL. EVIDENCE 

PRESENTED CORROBORATES THIS FINDING 0 ALTHOUGH CLAIMANT WOULD LIKE 

TO WORK AND HAS TRIED OVER A PERIOD OF TWO YEARS TO OBTAIN A JOB 
THERE IS NO GAINFUL. EMPLOYMENT CLAIMANT IS ABLE, EITHER PHYSICALLY 

OR MENTAL.LY, TO D0 0 

THE BOARD, ON DE NOVO REVIEW, ADOPTS THE FINDINGS AND CONCLU
SIONS OF THE: REFE:REE 0 

ORDER 

THE ORDER OF THE REFEREE, DATED JANUARY 20 1 1976 IS AFFIRMED 0 

CLAIMANT'S COUNSEL IS AWARDED AS A REASONABLE ATTORNEY FEE THE 
SUM OF 4 0 0 DOLLARS PAYABLE: BY THE STATE ACCIDENT INSURANCE FUND FOR 

SERVICES IN CONNECTION WITH BOARD REVIEW 0 

-1 7 -

JULY 16, 1976WCB CASE NO. 74-3051

MILES SHORTRIDGE, CLAIMANT
JACK OFELT, CLAIMANT" S ATTV.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY SAIF

Reviewe by boar members wilson an moore.

The state acci ent insurance fun requests boar review of the
referee s or er which awar e claimant permanent total  isability
COMMENCING FEBRUARY 4 , 1 9 74 .

Claimant suffere a compensable electrical injury on December
1 7 , 1 9 73 . HE HAD BEEN A BOILERMAKER FOR 35 YEARS HE HAS NOT WORKED
SINCE THE INJURY.

On APRIL 1 8 , 1 9 74 A DETERMINATION ORDER GRANTED CLAIMANT TEMPO

RARY TOTAL DISABILITY ONLY.

Dr. TARRO, IN HIS AUGUST I 3 , 1 9 7 4 REPORT, INDICATED THE SEVERE

ELECTRICAL INJURY CLAIMANT HAD SUFFERED COULD HAVE LATE EFFECTS,
INCLUDING NEUROLOGICAL DISABILITIES THAT INJURIES TO THE NERVOUS
SYSTEM COULD HAVE SYMPTOMS WHICH RESEMBLE MULTIPLE SCLEROSIS.

Claimant was hospitalize by  r. storino on july 13, 1975 for

COMPLAINTS OF NERVOUSNESS, SLURRING OF SPEECH, TROUBLE WALKING AND
PERSONALITY CHANGES. HE WAS SEEN BY DR. HICKMAN WHO SAID THAT THE
BRAIN DAMAGE SERIES TEST INDICATED ORGANIC BRAIN IMPAIRMENT AFFECT
ING THE RIGHT HEMISPHERE.

On AUGUST 1 5, 1975 DR, STORINO DIAGNOSED MODERATELY ADVANCED
CEREBRAL ATROPHY1 AND HE FELT THAT THE INJURY ACTIVATED CLAIMANT'S
PERSONALITY DISORDERS. HE FOUND CLAIMANT INCAPABLE OF CONTINUOUS
GAINFUL EMPLOYMENT.

The referee foun that the in ustrial injury  i precipitate
claimant s present symptoms an that all of the me ical evi ence
PRESENTED CORROBORATES THIS FINDING, ALTHOUGH CLAIMANT WOULD LIKE
TO WORK AND HAS TRIED OVER A PERIOD OF TWO YEARS TO OBTAIN A JOB
THERE IS NO GAINFUL EMPLOYMENT CLAIMANT IS ABLE, EITHER PHYSICALLY
OR MENTALLY, TO DO.

The BOARD, ON DE NOVO REVIEW, ADOPTS THE FINDINGS AND CONCLU

SIONS OF THE REFEREE.

ORDER

The ORDER OF  HE REFEREE, DA ED JANUARY 2 0 , 1 9 76 IS AFFIRMED.

Claimant s counsel is awar e as a reasonable attorney fee the
SUM OF 4 0 0 DOLLARS PAYABLE BY THE STATE ACCIDENT INSURANCE FUND FOR
SERVICES IN CONNECTION WITH BOARD REVIEW.
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Cfi,SE NO. 75-2490 

JUANITA SKOPHAMMER, CLAIMANT 
GARY DAL TON• CLAIMANT'S ATTY. 
DEPT. OF JUSTICE, DEFENSE ATTY. 

REQUEST FOR REVIEW BY SAIF 

JULY 16, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE• 

THE STATE ACCIDENT INSURANCE FUND REQUESTS BOARD REVIEW OF THE 

REFEREE'S ORDER WHICH ORDERED IT TO PAY 2 5 2 DOLLARS FOR HOUSEKEEPING 

SERVICES PROVIDED TO CLAIMANT - THE CLAIM BE REMANDED TO IT FOR ACCEP

TANCE OF THOSE SERVICES RENDERED TO CLAJ MANT IN CONNECTION WITH, AND 

SUBSEQUENT TO, THE AUTOMOBILE ACCIDENT - DIRECTED IT TO PAY A 15 PER 

CENT PENALTY OF THE ABOVE AMOUNT, PURSUANT TO ORS 656 0 262 (8) - AND 

A REASONABLE ATTORNEY FEE. 

CLAIMANT SUSTAINED A COMPENSABLE INJURY TO HER BACK ON MAY 2 7, 

SHE WAS OFF WORK UNTIL JUNE I 6, I 9 7 4 • 

QN JULY 3 0 • 1 9 7 4 A DE TERM I NATION ORDER WAS ISSUED GRANTING 
CLAIMANT TEMPORARY TOTAL DISABILITY ONLY. 

CLAIMANT RETURNED TO WORK ON JUNE 1 6 t I 9 74 BUT ON DECEMBER 1 3, 

1974 CLAIMANT SUFFERED INCREASED PAIN SYMPTOMS. ON DECEMBER 1 6 

CLAIMANT CONTAC,::_ED A DOCTOR WHO TOLD HER NOT TO RETURN TO WORK. ALL 

TEMPORARY TOTAL DISABILITY PAYMENTS FOR THE PERIODS OF MAY 2 7, I 974 

TO JUNE 16, 1974 AND DECEMBER 14, 1974 TO JANUARY 11, 1975 WERE PAID 0 

ON JANUARY 14, 1975, WHEN CLAIMANT WAS TRAVELING TO A PHYSICAL 
THERAPY CLASS SHE WAS INVOLVED IN AN AUTOMOBILE ACCIDENT, SUFFERING 

AN AGGRAVATION OF HER MID AND LOW BACK SYMPTOMS - ALSO, ADDED PROB

LEMS IN THE UPPER BACK, NECK, LEFT FOREARM AND LOWER ABDOMEN. SHE 

WAS HOSPITALIZED FROM APRIL 20 TO MAY 10, 1975 0 THE HOSPITAL BILLS 

AND MEDICAL SERVICES HAVE NOT BEEN PAID NOR HAVE THEY BEEN D.ENIED• 

THE ONLY DENIAL WAS ISSUED ON JULY 8, 1 975, IT RELATED TO THE 

REQUEST TO REIMBURSE CLAIMANT FOR HOUSEKEEPING SERVICES, WHICH WERE 

SUPPLIED UPON THE RECOMMENDATION OF DR• CHERRY ON IVIAY I 7 • 1 97 5 • 

THE REFEREE FOUND THAT THE HOUSEKEEPING SERVICES SHOULD BE PAID 

FOR BY THE CARRIER TO A REASONABLE AMOUNT BECAUSE THEY WERE RECOM

MENDED BY DR 0 CHERRY AND THE NEED FOR SUCH SERVICES WAS THE RESULT 

OF DISABILITY RESULT I NG FROM AN INDUSTRIAL I NJURY 0 THE SUM FOUND BY 

THE REFEREE TO BE REASONABLE WAS BASED ON A MINIMUM WAGE IN OREGON 

FOR ADULTS OF 2 • IO COLLARS AN HOUR 0 

THE CLAIMANT WAS ON HER WAY TO A PHYSICAL THERAPY PROGRAM 

ORDERED BY HER PHYSICIAN FOR HER INDUSTRIAL INJURY WHEN THE AUTOMO

BILE ACCIDENT OCCURRED AND SHE SUFFERED AN AGGRAVATION OF THOSE IN

JURIES, THEREFORE, THE REFEREE FOUND THAT THE SERVICES RENDERED 

SHOULD BE COM PENSABLE 0 

THE REFEREE ASSESSED A PENALTY AGAINST THE STATE ACCIDENT IN

SURANCE FUND BECAUSE IT SHOULD HAVE ACCEPTED THE CLAIM FOR THE INJUR

IES SUFFERED IN THE AUTOMOBILE ACCIDENT AND THE SUBSEQUENT MEDICAL 

SERVICES RENDERED CLAIMANT, IT DID NOTHING AND ITS INACTION AMOUNTS 

TO A DE FACTO DENIAL WHICH HE FOUND WAS IMPROPER 0 

CLAIMANT'S ATTORNEY FEE MUST BE PAID BY THE STATE ACCIDENT 

INSURANCE FUND BECAUSE OF ITS UNREASONABLE DELAY IN ACCEPTING OR DE

NYING THE CLAIM 0 

-1 8 -

WCB CASE NO. 75-2490 JULY 16, 1976

JUANITA 3KOPHAMMER, CLAIMANT
GARY DAL ON, CLAIMAN S A  Y.
DEP . OF JUS ICE, DEFENSE A  Y.
REQUES FOR REVIEW BY SAIF

Reviewe by boar members wilson an moore.

The state acci ent insurance fun requests boar review of the
referee s or er which or ere it TO PAY 2 5 2  ollars for housekeeping

services provi e to claimant THE claim be reman e to it for accep
tance OF THOSE SERVICES RENDERED TO CLAIMANT IN CONNECTION WITH, AND
SUBSEQUENT TO, THE AUTOMOBILE ACCIDENT DIRECTED IT TO PAY A 15 PER
CENT PENALTY OF THE ABOVE AMOUNT, PURSUANT TO ORS 656.262(8) AND
A REASONABLE ATTORNEY FEE.

Claimant sustaine a compensable injury to her back on may 27 ,
1974. SHE WAS OFF WORK UNTIL JUNE 16, 1974.

On JULY 3 0 , 1 9 7 4 A DETERMINATION ORDER WAS ISSUED GRANTING

CLAIMANT TEMPORARY TOTAL DISABILITY ONLY.

C LAI M ANT RETURNED TO WORK ON JUNE 16, 1974 BUT ON DECEMBER 13,

1 9 74 CLAIMANT SUFFERED INCREASED PAIN SYMPTOMS. ON DECEMBER 16
CLAIMANT CONTACTED A DOCTOR WHO TOLD HER NOT TO RETURN TO WORK. ALL
TEMPORARY TOTAL DISABILITY PAYMENTS FOR THE PERIODS OF MAY 2 7 , 1 9 74
TO JUNE 16, 1974 AND DECEMBER 1 4 , 1974 TO JANUARY 1 1 , 1975 WERE PAID.

On JANUARY 1 4 , 1 9 7 5 , WHEN CLAIMANT WAS TRAVELING TO A PHYSICAL

THERAPY CLASS SHE WAS INVOLVED IN AN AUTOMOBILE ACCIDENT, SUFFERING
AN AGGRAVATION OF HER MID AND LOW BACK SYMPTOMS ALSO, ADDED PROB
LEMS IN THE UPPER BACK, NECK, LEFT FOREARM AND LOWER ABDOMEN. SHE
WAS HOSPITALIZED FROM APRIL 20 TO MAY 1 0 , 1975. THE HOSPITAL BILLS
AND MEDICAL SERVICES HAVE NOT BEEN PAID NOR HAVE THEY BEEN DENIED.

The only  enial was issue on july 8 , 1975, it relate to the

REQUEST TO REIMBURSE CLAIMANT FOR HOUSEKEEPING SERVICES, WHICH WERE
SUPPLIED UPON THE RECOMMENDATION OF DR. CHERRY ON MAY 1 7 , 1 97 5 .

The referee foun that the housekeeping services shoul be pai 

FOR BY THE CARRIER TO A REASONABLE AMOUNT BECAUSE THEY WERE RECOM
MENDED BY DR. CHERRY AND THE NEED FOR SUCH SERVICES WAS THE RESULT
OF DISABILITY RESULTING FROM AN INDUSTRIAL INJURY. THE SUM FOUND BY
THE REFEREE TO BE REASONABLE WAS BASED ON A MINIMUM WAGE IN OREGON
FOR ADULTS OF 2.10 DOLLARS AN HOUR.

The claimant was on her way to a physical therapy program

ORDERED BY HER PHYSICIAN FOR HER INDUS RIAL INJURY WHEN  HE AU OMO
BILE ACCIDEN OCCURRED AND SHE SUFFERED AN AGGRAVA ION OF  HOSE IN
JURIES,  HEREFORE,  HE REFEREE FOUND  HA  HE SERVICES RENDERED
SHOULD BE COMPENSABLE.

The referee assessed a pe alty agai st the state accide t i 
sura ce FUND BECAUSE I SHOULD HAVE ACCEP ED  HE CLAIM FOR  HE INJUR
IES SUFFERED IN  HE AU OMOBILE ACCIDEN AND  HE SUBSEQUEN MEDICAL
services ren ere claimant, it  i nothing an its inaction amounts
TO a  e facto  enial which he foun was improper.

Claimant’s attorney fee must be pai by the state acci ent

INSURANCE FUND BECAUSE OF ITS UNREASONABLE DELAY IN ACCEPTING OR DE
NYING THE CLAIM.
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REFEREE FOUND NO DELAY IN THE PAYMENT OF COMPENSATION FOR 

TEMPORARY TOTAL DISABILITY, AS CONTENDED BY CLAIMANT. 

THE BOARD, ON DE NOVO REVIEW, AFFIRMS AND ADOPTS THE FINDINGS 

AND CONCLUSIONS OF THE REFEREE. 

ORDER 

THE ORDER OF THE REFEREE 0 DATED JANUARY 20, 1 976 0 IS AFFIRMED. 

CLAIMANT'S COUNSEL IS AWARDED AS A REASONABLE ATTORNEY FEE, 

THE SUM OF 4 0 0 DOLLARS PAYABLE BY THE STATE ACCIDENT INSURANCE FUND, 

FOR SERVICES IN CONNECTION WITH BOARD REVIEW. 

WCB CASE NO. 75-1469 

CELIA SLACK, CLAIMJl.NT 

D• KEITH SWANSON, CLAIMANT'S ATTY 0 

ROGER WARREN, DEFENSE ATTY 0 

ORDER OF DISMISSAL 

JULY 16, 1976 

A REQUEST FOR REVIEW, HAVING BEEN DULY FILED WITH THE WORKMEN'S 

COMPENSATION BOARD IN THE ABOVE ENTITLED MATTER BY THE CLAIMANT, AND 

SAID REQUEST FOR REVIEW NOW HAVING BEEN WITHDRAWN, 

IT IS THEREFORE ORDERED THAT THE REQUEST FOR REVIEW NOW PENDING 

BEFORE THE BOARD IS HEREBY DISMISSED AND THE ORDER OF THE REFEREE IS 

FINAL BY OPERATION OF LAW• 

WCB CASE NOo 
WCB CASE NO. 

75-2783 
75-2784 

ROBERT TEMPLETON, CLAIMANT 

DAN o' LEARY, CLAIMANT'S ATTY. 

JAMES HUEGLI, DEFENSE ATTY. 

REQUEST FOR REVIEW BY EMPLOYER 

JULY 16, 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE 0 

1976 

THE EMPLOYER, POPE AND TALBOT COMPANY, REQUESTS BOARD REVIEW 

OF THE REFEREE• S ORDER WHICH REMANDED CLAIMANT'S CLAIM TO IT TO BE 

ACCEPTED AS AN AGGRAVATION 0 

THERE ARE TWO EMPLOYERS AND DIFFERENT CARRIERS IN THIS CASE. 

CLAIMANT WAS WORKING IN 1968 FOR POPE AND TALBOT COMPANY 0 SOMETIME 

IN 1971 POPE AND TALBOT SOLD OUT TO BOISE CASCADE AND CLAIMANT CON

TINUED WORKING AT THE SAME LOCATION 0 

ON JUNE 24 1 1968 CLAIMANT SUFFERED A COMPENSABLE OCCUPATIONAL. 

DISEASE IN THE FORM OF NERVE ROOT COMPRESSION OF THE CERVICAL SPINE 0 

CLAIMANT UNDERWENT A CERVICAL LAMINECTOMY ON APRIL 14 1 1969 FOR 

CERVICAL SPONDYLOSIS 0 CLAIMANT RETURNED TO WORK AND ON JANUARY 11 1 

1972 A DETERMINATION ORDER AWARDED CLAIMANT 64 DEGREES FOR 20 PER 

CENT UNSCHEDULED DISABILITY 0 AFTER A HEARING THIS AWARD WAS IN

CREASED TO 9 6 DEGREES BY AN ORDER DATED J~NUARY 1 1 1 1 9 7 2 • 

CLAIMANT CONTINUED TO HAVE DIFFICULTIES AFTER THE CLAIM CLOSURE, 

-1 9 -

The referee fou d  o delay i the payme t of compe satio for
TEMPORARY TOTAL DISABILITY, AS CONTENDED BY CLAIMANT.

The boar , on  e novo review, affirms an a opts the fin ings

AND CONCLUSIONS OF  HE REFEREE,

ORDER
The or er of the referee,  ate January 20, 1976, is affirme .

Claimant’s counsel is awar e as a reasonable attorney fee,
THE SUM OF 4 0 0 DOLLARS PAYABLE BY THE STATE ACCIDENT INSURANCE FUND,
FOR SERVICES IN CONNECTION WITH BOARD REVIEW.

WCB CASE NO. 75-1469 JULY 16, 1976

CELIA SLACK, CLAIMANT
D. KEITH SWANSON, CLAIMANT S ATTY.
ROGER WARREN, DEFENSE ATTY.
ORDER OF DISMISSAL

A REQUEST FOR REVIEW, HAVING BEEN DULY FILED WITH THE WORKMEN S

COMPENSATION BOARD IN THE ABOVE ENTITLED MATTER BY THE CLAIMANT, AND
SAID REQUEST FOR REVIEW NOW HAVING BEEN WITHDRAWN,

It IS THEREFORE ORDERED THAT THE REQUEST FOR REVIEW NOW PENDING

BEFORE THE BOARD IS HEREBY DISMISSED AND THE ORDER OF THE REFEREE IS
FINAL BY OPERATION OF LAW.

WCB CASE NO. 75-2783 JULY 16, 1976
WCB CASE NO. 75-2784

ROBERT TEMPLETON, CLAIMANT
DAN O LEARY, CLAIMAN 'S A  Y.
JAMES HUEGLI, DEFENSE A  Y.
REQUES FOR REVIEW BY EMPLOYER

Reviewe by boar members wilson an moore.

The employer, pope an talbot company, requests boar review

OF  HE REFEREE' S ORDER WHICH REMANDED CLAIMAN S CLAIM  O I  O BE
ACCEP ED AS AN AGGRAVA ION.

There are two employers an  ifferent carriers in this case.
CLAIMANT WAS WORKING IN 1 9 6 8 FOR POPE AND TALBOT COMPANY. SOMETIME
IN 1971 POPE AND TALBOT SOLD OUT TO BOISE CASCADE AND CLAIMANT CON
TINUED WORKING AT THE SAME LOCATION.

On JUNE 2 4 , 1 9 6 8 CLAIMANT SUFFERED A COMPENSABLE OCCUPATIONAL'

DISEASE IN THE FORM OF NERVE ROOT COMPRESSION OF THE CERVICAL SPINE.
CLAIMANT UNDERWENT A CERVICAL LAMINECTOMY ON APRIL 14, 1969 FOR
CERVICAL SPONDYLOSIS. CLAIMANT RETURNED TO WORK AND ON JANUARY 1 1 ,
1 9 72 A DETERMINATION ORDER AWARDED CLAIMANT 64 DEGREES FOR 20 PER
CENT UNSCHEDULED DISABILITY. AFTER A HEARING THIS AWARD WAS IN
CREASED TO 96 DEGREES BY AN ORDER DATED JANUARY 11 , 1972.

Claimant continue to have  ifficulties after the claim closure.

’ 
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HAD PAIN IN HIS NECK 1 LEFT· SHOULDER AND ARM, HE WAS SEEN BY 0R 1 

SMITH IN DECEMBER, 1 972 FOR • NECK, LEF-T ARM PAIN 1 ANO SHOULDER PAIN 
OF TWO TO THREE MONTHS DURATION,' ON AUGUST 17 1 1973 DR 1 CHERRY 
~EPORTED REOCCURRENCE OF NECK AND ARM PAIN, 

8v STIPULATION IN FEBRUARY, 1973 CLAIMANT'S AWARD WAS INCREASED 
TO 144 DEGREES FOR 4 5 PER CENT UNSCHEDULED DISABI LITV 1 THIS WAS -THE 

LAST AWARD OF COMPENSATION RECEIVED BY CLAIMANT, 

ON AUGUST 19 1 1-974 CLAIMANT, WHILE PUSHING LOGS, SUFFERED A 
RECURRENCE OF HIS SYMPTOMS AND SUBMITTED A CLAIM WHICH WAS ACCEPTED 
BY BOISE CASCADE ON A 'MEDICAL ONLY' BASIS 1 

CLAIMANT ALSO FILED A CLAIM WITH POPE AND TALBOT ALLEGING HE 
HAO AGGRAVATED HIS 196 8 INJURV1 BOISE CASCADE THEN REQUESTED THE 

BOARD TO DESIGNATE A PAVING AGENT PURSUANT TO ORS 6 5 6 • 3 0 7 1 BECAUSE 
IT DENIED THE_ INCIDENT OF AUGUST 19 1 1974 INCREA.SED CLAIMANT'S DIS

.1'\BILITV AND THE, CARRIER FOR POPE AND TALBOT, EMPLOYERS INSURANCE OF 

WAUSAU, HAD DENIED THAT SAID INCIDENT AGGRAVA'.J"ED CLAIMANT'S 1968 
INJURY, ON JULY 10 1 1975 THE BOARD DESIGNATED BOISE CASCADE AS THE 
PAVING AGENT 9 

. AFTER THE INCIDENT OF AUGUST I 9 1 I 9 7 4 CLAIMANT WAS SEEN BY DRS 1 

SMITH, ACKERMAN AND CHERRY, DR, SMITH, AFTER REVIEWING HIS EARLIER 
REPORTS AND EXAMINING CLAIMANT ON DECEMBER 4 1 1974 1 FELT THAT CLAIM

ANT'S PRESENT CONDITION 'WAS SIMILAR TO THE PROBLEM BACK IN DECEMBER 
1972 '• DR, SMITH ALSO FOUND OSTEOARTHRITIS WITH NERVE ROOT 1-RRITA
TION, HE STATED I IT IS REASONABLE TO ASSUME THAT THE PATiENT HAS, 
INDEED, SUFFERED A WORSENING OR AGGRAVATION OF HIS CONDITION, 1 

DR, CHERRY'S LAST RE PORT OF MAY 17 1 I 9 7 5 EXPRESSED THE BELIEF 
THAT CLAIMANT HAS NEVER GOTTEN WELL FROM HIS ORIGINAL INJURY AND THAT 
IT WOULD BE MORE LIKELY THAT THE AUGUST, 1974 INCIDENT BE CLASSIFIED 
AS AN AGGRAVATION RATHER THAN A NEW INJURY, 

THE REFEREE CONCLUDED THAT THE INCIDENT OF AUGUST 19 1 197 4 WAS 
AN EXACERBATION AND CONTINUATION OF CLAIMANT'S UNDERLYING CONDITION 
FROM HIS ORIGINAL OCCUPATIONAL DISEASE BASED UPON THE REPORTS OF 

CLAIMANT'S TREATING PHYSICIANS, 

THE REFEREE ORDERED POPE AND TALBOT COMPANY TO REIMBURSE BOISE 
CASCADE FOR ALL PAYMENTS OF COMPENSATION IT HAD MADE AS THE DESIG
NATED PAVING AGENT, AND TO ACCEPT THE CLAIM FOR AGGRAVATION AND PAV 

COMPENSATION, AS PROVIDED BY LAW 1 UNTIL THE CLAIM IS CLOSED AGAIN 
PURSUANT TO ORS 656,268 1 

, THE BOARD, ON DE NOVO REVIEW, CONCURS WITH THE FINDINGS AND 
CONCLUSIONS OF THE REFEREE, 

ORDER 

THE ORDER OF THE REFEREE, DATED JANUARY 8.1 1976 1 IS AFFIRMED. 

, CLAIMANT'S COUNSEL IS AWARDED AS A REASONABLE ATTORNEY FEE, 
:THE SUM OF 2 5 0 DOLLARS PAYABLE BY THE EMPLOYERS INSURANCE OF WAUSAU, 

FOR SERVICES IN CONNECTION WITH BOARD REVIEW, 

-2 0 -

HE HAD PAIN IN HIS NECK, LEFT SHOULDER AND ARM, HE WAS SEEN BY DR,
SMITH IN DECEMBER, 1 9 72 FOR 'NECK, LEFT ARM PAIN, AND SHOULDER PAIN
OF TWO TO THREE MONTHS DURATION.' ON AUGUST 1 7 , 1 9 73 DR. CHERRY
REPORTED REOCCURRENCE OF NECK AND ARM PAIN,

By stipulation in February, 1973 claimant's awar was increase 

TO 144 DEGREES FOR 4 5 PER CENT UNSCHEDULED DISABILITY. THIS WAS THE
LAST AWARD OF COMPENSATION RECEI ED BY CLAIMANT.

On AUGUST 1 9 , 1974 CLAIMANT, WHILE PUSHING LOGS, SUFFERED A
RECURRENCE OF HIS SYMPTOMS AND SUBMITTED A CLAIM WHICH WAS ACCEPTED
BY BOISE CASCADE ON A MEDICAL ONLY' BASIS.

, Claimant also file a claim with pope an talbot alleging he

HAD AGGRA ATED HIS 1 96 8 INJURY. BOISE CASCADE THEN REQUESTED THE
BOARD TO DESIGNATE A PAYING AGENT PURSUANT TO ORS 6 5 6 . 3 07 , BECAUSE
IT DENIED THE INCIDENT OF AUGUST 19, 1974 INCREASED CLAIMANT* S DIS
ABILITY AND THE. CARRIER FOR POPE AND TALBOT, EMPLOYERS INSURANCE OF
WAUSAU, HAD DENIED THAT SAID INCIDENT AGGRA ATED CLAIMANT'S 1968
INJURY. ON JULY 1 0 , 1 9 7 5 THE BOARD DESIGNATED BOISE CASCADE AS THE
PAYING AGENT.

After the incident of  ugust 19, 1974 cl im nt w s seen by drs.
SMITH, ACKERMAN AND CHERRY. DR. SMITH, AFTER RE IEWING HIS EARLIER
REPORTS AND EXAMINING CLAIMANT ON DECEMBER 4 , 1 9 74 , FELT THAT CLAIM
ANT * S PRESENT CONDITION * WAS SIMILAR TO THE PROBLEM BACK IN DECEMBER
1 9 72 '. DR. SMITH ALSO FOUND OSTEOARTHRITIS WITH NER E ROOT IRRITA
TION. HE STATED IT IS REASONABLE TO ASSUME THAT THE PATIENT HAS,
INDEED, SUFFERED A WORSENING OR AGGRA ATION OF HIS CONDITION.

Dr. CHERRY'S LAST REPORT OF MAY 1 7 , 1 9 7 5 EXPRESSED THE BELIEF
THAT CLAIMANT HAS NE ER GOTTEN WELL FROM HIS ORIGINAL INJURY AND THAT
IT WOULD BE MORE LIKELY THAT THE AUGUST, 1 974 INCIDENT BE CLASSIFIED
AS AN AGGRA ATION RATHER THAN A NEW INJURY.

• The REFEREE CONCLUDED THAT THE INCIDENT OF AUGUST 1 9 , 1 9 7 4 WAS
AN EXACERBATION AND CONTINUATION OF CLAIMANT'S UNDERLYING CONDITION
FROM HIS ORIGINAL OCCUPATIONAL DISEASE BASED UPON THE REPORTS OF
CLAIMANT1 S TREATING PHYSICIANS.

The referee ordered pope AND TALBOT comp ny TO REIMBURSE BOISE
CASCADE FOR ALL PAYMENTS OF COMPENSATION IT HAD MADE AS THE DESIG
NATED PAYING AGENT, AND TO ACCEPT THE CLAIM FOR AGGRA ATION AND
COMPENSATION, AS PRO IDED BY LAW, UNTIL THE CLAIM
PURSUANT TO ORS 6 56 . 2 6 8 .

PAY
CLOSED AGAIN

FINDINGS AND. The boar , on  e novo review, concurs with the

CONCLUSIONS OF THE REFEREE.

ORDER
The ORDER OF THE REFEREE, DATED JANUARY 8 , 1 9 76 , IS AFFIRMED.

, Cl i
THE SUM OF 2 5 0

S COUNSEL IS AWARDED AS A REASONABLE ATTORNEY FEE,
DOLLARS PAYABLE BY THE EMPLOYERS INSURANCE OF WAUSAU,

FOR SER ICES IN CONNECTION WITH BOARD RE IEW.
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CASE NO •. 75-4648. 

JOEL WAL SW ORTH, CLAIMANT 
JEROME BISCHOFF, CLAIMANT'S ATTY. 

DEPT 0 OF JUST I.CE I DEFENSE ATTY. 
REQUEST FOR REVIEW BY SAIF 

JULY 16, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE, 

THE STATE ACCIDENT INSURANCE FUND REQUESTS BOARD REVIEW OF THE 

REFEREE'S ORDER WHICH GRANTED CLAIMANT 67·• 5 DEGREES FOR 50. PER CENT 

LOSS OF RIGHT FOOT. 

C.LAIMANT SUFFERED A COMPENSABLE INJURY TO .HIS RIGHT FOOT ON 
JULY 16 1 1973 0 HIS CONDITION WAS DIAGNOSED AS CCIMPOUND-COMMINUTED 

FRACTURE OF THE ·O1STAL AND MIDDLE SHAFT OF THE TIBIA AND FRACTURE 

OF THE PROXIMAL SHAFT OF THE FIBULA. SURGERY WAS FIRST PERFORMED 
ONJULY17 1 1973 BYDR, DAVIS ANDAGAINONJULY20 1 1973• CLAIMANT 

UNDERWENT FOUR SURGERIES INCLUplNG SKIN GRAFTS FOR THE COVER OF THE 

SKIN DEFECT, 

DR, DAVIS' CLOSING REPORT OF OCTOBER 9 1 t 9J:4 STATES CLAIMANT. 
HAS WEAKNESS IN THE EVERSION OF THE FOOT AND PLANTAR FLEXION OF THE 
FOOT, HE FOUND CLAIMANT TO BE BOR'o'ERLINE EMPLOYABLE AT HIS PREVIOUS 

OCCUPATION OF LOGGING, 

0N SEPTEMBER 2 6 1 197 5 DR, GERMAN, WHO I-IAD OPERATED ON CLAIMANT 
ON APRIL 28 1 1975 1 INDICATED THAT, AS OF SEPTEMBER 26 0 1975 1 HE 

WOULDN'T IMPOSE ANY LIMITATION ON CLAIMANT BUT HE SUSPECTED CLAIMANT 

WOULD BE LIMITED IN HI$ ABILITY TO PERFORM HEAVY LABOR AND HE DID HAVE 

PERMANENT DISABILITY. 

0N OCTOBER 30 1 197 5 CLAIM.ANT WAS GRANTED COMPENSATION FOR 
TEMPORARY TOTAL DISABILITY AND 3 3, 7 5 DEGREES FOR 2 5 PER CENT LOSS OF 

FUNCTION OF THE RIGHT FOOT 0 

THE REFEREE FOUND THAT DUE TO CLAI MANT 1 S INABILITY TO RETURN 
TO HIS OLD OCCUPATION AND ALSO BECAUSE OF HIS INABILITY TO DORSIFLEX 
HIS FOOT, A MOVEMENT NEE[?ED FOR UPHILL CLIMBING, CLAIMANT WOULD 
HAVE TO FIND OTHER EMPLOYMENT BECAUSE OF HIS DISABILITY, BASED ON 
THE MEDICAL REPORTS, THE REFEREE GRANTED CLAIMANT AN ADDITIONAL 
AWARD OF 2 5 PER CENT, 

THE BOARD, ON DE NOVO .REVIEW I DISAGREES WITH THE CONCLUSIONS 

OF THE REFEREE, 

THE BOARD FINDS THAT THE PREPONDERANCE OF THE MEDICAL REPORTS 
FINDS CLAIMANT DOES HAVE SOME DISABILITY BUT IS ABLE TO RETURN TO WORK, 
POSSIBLY EVEN TO HIS· OLD JOB, HOWEVER, EVEN IF HE COULD NOT RETURN 
TO HIS FORMER OCCUPATION, THE SOLE CRITERION FOR A SCHEDULED MEMBER 
IS LOSS OF FUNCTION NOT LOSS OF WAGE EARNING CAPACITY, 

THE BOARD CONCLUDES THAT THE DETERMINAT_ION ORDER OF OCTOBER 3 0 1 

1975 WHICH AWARDED CLAIMANT 33,75 DEGREES FOR LOSS OF HIS RIGHT 
FOOT ADEQUATELY REPRESENTS, BASED ON THE MEDICAL REPORTS AN·� THE 

TESTIMONY OF CLAIMANT, THE TOTAL LOSS OF FUNCTION OF CLAIMANT'S 

RIGHT FOOT, 

ORDER 

THE ORDER OF THE REFEREE, DATED MARCH 5 1 1976 1 IS REVERSED, 

THE DETERMINATION ORDER MAILED OCTOBER 3 0 1 197 5 IS AFFIRMED, 

-21 -

WCB CASE NO. 75-4648 JULY 16, 1976

JOEL WALSWORTH, CLAIMANT
JEROME BISCHOFF, CLAIMANT S ATTY.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY SAIF

Reviewe by boar members wilson an moore.

The STATE acci ent insurance fun requests boar review of the
REFEREE* S ORDER WHICH GRAN ED CLA I M AN 67.5 DEGREES FOR 50 PER CEN 
LOSS OF RIGH FOO .

Claimant suffere a compensable injury to his right foot on

JULY 1 6 , 1 9 73 . HIS CONDITION WAS DIAGNOSED AS COM POUND CO M M INUTE D
FRACTURE OF THE DISTAL AND MIDDLE SHAFT OF THE TIBIA AND FRACTURE
OF THE PROXIMAL SHAFT OF THE FIBULA. SURGERY WAS FIRST PERFORMED
ON JULY 17, 1973 BY DR. DAVIS AND AGAIN ON JULY 2 0 , 1 973 , C LA IM ANT
UNDERWENT FOUR SURGERIES INCLUDING SKIN GRAFTS FOR THE COVER OF THE
SKIN DEFECT.

Dr. DAVIS* CLOSING REPORT OF OCTOBER 9 , 1 97 4 STATES CLAIMANT
HAS WEAKNESS IN THE EVERSION OF THE FOOT AND PLANTAR FLEXION OF THE
FOOT. HE FOUND CLAIMANT TO BE BORDERLINE EMPLOYABLE AT HIS PREVIOUS
OCCUPATION OF LOGGING.

On SEPTEMBER 2 6 , 1 9 7 5 DR. GERMAN, WHO HAD OPERATED ON CLAIMANT

ON APRIL 2 8 , 1 9 75 , INDICATED THAT, AS OF SEPTEMBER 2 6 , 1 9 7 5 , HE
WOULDN T IMPOSE ANY LIMITATION ON CLAIMANT BUT HE SUSPECTED CLAIMANT
WOULD BE LIMITED IN HIS ABILITY TO PERFORM HEAVY LABOR AND HE DID HAVE
PERMANENT DISABILITY.

On OCTOBER 3 0 , 1 9 7 5 CLAIMANT WAS GRANTED COMPENSATION FOR

TEMPORARY TOTAL DISABILITY AND 3 3 . 7 5 DEGREES FOR 25 PER CENT LOSS OF
FUNCTION OF THE RIGHT FOOT,

The referee foun that  ue to claimant’s inability to return

TO HIS OLD OCCUPATION AND ALSO BECAUSE OF HIS INABILITY TO DORS1FLEX
HIS FOOT, A MOVEMENT NEEDED FOR UPHILL CLIMBING, CLAIMANT WOULD
HAVE TO FIND OTHER EMPLOYMENT BECAUSE OF HIS DISABILITY. BASED ON
THE MEDICAL REPORTS, THE REFEREE GRANTED CLAIMANT AN ADDITIONAL
AWARD OF 2 5 PER CENT.

The boar , on  e novo review,  isagrees with the conclusions

OF THE REFEREE.

The boar fin s that the prepon erance of the me ical reports

FINDS CLAIMANT DOES HAVE SOME DISABILITY BUT IS ABLE TO RETURN TO WORK,
POSSIBLY EVEN TO HIS OLD JOB. HOWEVER, EVEN IF HE COULD NOT RETURN
TO HIS FORMER OCCUPATION, THE SOLE CRITERION FOR A SCHEDULED MEMBER
IS LOSS OF FUNCTION NOT LOSS OF WAGE EARNING CAPACITY.

The board co cludes that the determi atio order of October 30
1 9 7 5 WHICH AWARDED CLAIMANT 3 3 . 7 5 DEGREES FOR LOSS OF HIS RIGHT
FOOT ADEQUATELY REPRESENTS, BASED ON THE MEDICAL REPORTS AND THE
TESTIMONY OF CLAIMANT, THE TOTAL LOSS OF FUNCTION OF CLAIMANT S
RIGHT FOOT.

ORDER
The ORDER OF THE REFEREE, DATED MARCH 5, I 976 , IS REVERSED.

The  etermination or er maile October 30, 19 7 5 IS AFFIRMED
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CASE NO. 75-2278 

RICHARD YOUNG, CLAIMANT 
DYE AND OLSON, CLAIMANT'S ATTYS. 

DEPT 0 OF JUSTICE, DEFENSE ATTY• 

REQUEST FOR REVIEW BY CLAIMANT 

JULY 16, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE. 

CLAIMANT REQUESTS BOARD REVIEW OF THE REFEREE'S ORDER WHICH 

UPHELD THE DENIAL OF HIS CLAIM DUE TO UNTIMELY FILING OF HIS CLAIM. 

CLAIMANT WORKED FOR THE CITY OF SALEM FROM 1 955 TO 196 1 AND 

FROM 196 6 TO 197 3 DOING MAINTENANCE WORK IN CONSTRUCTION AND WATER 

AND SEWER MAINTENANCE DIVISION AND WAS EXPOSED TO INDUSTRIAL NOISES. 

SINCE 1 9 7 3 HE HAS BEEN WORKING IN AN OFFICE AND NOT EXPOSED TO SUCH 

NOISES. 

CLAIMANT HAD BEEN EXAM I NED AND TESTED BY DOCTORS EDIGER, COOPER 

AND DUNHAM - HIS HEARING LOSS IS NOT DISPUTED• 

CLAIMANT FIRST SOUGHT MEDICAL AID FROM DR 0 COOPER ON APRIL 4 1 

1972 • THE DIAGNOSIS WAS 'HIGH FREQUENCY SENSORINEURAL HEARING LOSS 

DUE TO ACOUSTIC TRAUMA'• DR 0 COOPER ADVISED CLAIMANT OF THIS BUT DID 

NOT SAY IT WAS INDUSTRIALLY-RELATED• 

CLAIMANT WAS EXAMINED ON JULY 9 1 1 974 BY DR. DUNHAM WHO FOUND 

SENS0RINEURAL HEARING LOSS IN BOTH EARS AT BOTH THE HIGH AND LOW FRE

QUENCIES AND A CONDITION OF TINNITUS• DR 0 DUNHAM TESTIFIED THAT THERE 

WAS A 'GOOD PROBABILITY' THAT THE HEARING LOSS WAS WORK RELATED. 

CLAIMANT'S TESTIMONY WAS THAT HIS DAILY EXPOSURE TO NOISE LEVELS 

WAS SUBSTANTIAL - THIS WAS CORROBORATED BY A CO-WORKER, MR 0 HUNTER, 

WHO TESTIFIED THAT NOISE LEVELS TESTED IN 1975 WERE FAR QUIETER THAN 

THOSE LEVELS EXPERIENCED IN 1969-1973 0 MR. HUNTER ALSO TESTIFIED 

THAT CLAIMANT WORKED AROUND OTHER NOISY DEVICES INCLUDING A JACKHAM

MER, COMPRESSOR, ETC 0 

THE REFEREE FOUND THAT THE PREPONDERANCE OF EVIDENCE ESTAB

LISHED THAT CLAIMANT'S HEARING LOSS AND TINNITIS CONDITION WAS DUE TO 

INDUSTRIAL NOISE EXPOSURE, CONFIRMED BY THE OPINIONS OF BOTH DR 0 

EDIGER AND DR 0 COOPER• HE FOUND NO CONTRADICTORY MEDICAL EVIDENCE. 

ON THE ISSUE OF TIMELINESS, THE REFEREE CONCLUDED THAT EVEN 

THOUGH CLAIMANT'S CLAIM WAS FOUND TO BE COMPENSABLE HE FAILED TO 

FILE HIS CLAIM WITHIN 180 DAYS AFTER CLAIMANT HAD BEEN INFORMED BY 

HIS PHYSICIAN THAT HE WAS SUFFERING FROM AN OCCUPATIONAL DISEASE, 

1 0 Ee I JULY 9 1 1974, WHEN HE WAS EXAMINED BY DR 0 DUNHAM• CLAIMANT 

DID NOT FILE HIS CLAIM UNTIL JANUARY 15 1 1975 1 190 DAYS AFTER HE HAD 

KNOWLEDGE THAT THE DISEASE WAS WORK-RELATE �• 

THE BOARD, ON DE NOVO REVIEW, AFFIRMS AND ADOPTS THE FINDINGS 

AND CONCLUSIONS OF THE REFEREE• 

ORDER 

THE ORDER OF THE REFEREE, DATED FEBRUARY 12 1 1976 1 IS AFFIRMED• 
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WCB CASE NO. 75-2278 JULY 16, 1976

RICHARD YOUNG, CLAIMANT
DYE AND OLSON, CLAIMAN S A  YS.
DEP . OF JUS ICE, DEFENSE A  Y.
REQUES FOR REVIEW BY CLAIMAN 

Reviewe by boar members wilson an moore.

Claimant requests boar review of the referee's or er which

UPHELD THE DENIAL OF HIS CLAIM DUE TO UNTIMELY FILING OF HIS CLAIM,

Claimant worke for the city of salem from i 9 5 5 to i 9 6 i an 

FROM 1 9 6 6 TO 1 9 73 DOING MAINTENANCE WORK IN CONSTRUCTION AND WATER
AND SEWER MAINTENANCE DI ISION AND WAS EXPOSED TO INDUSTRIAL NOISES.
SINCE 1 9 73 HE HAS BEEN WORKING IN AN OFFICE AND NOT EXPOSED TO SUCH
NOISES.

Claimant ha been examine an teste by  octors e iger, cooper

AND DUNHAM HIS HEARING LOSS IS NOT DISPUTED.

Claimant first sought me ical ai from  r. cooper on april 4 ,
1 9 72 . THE DIAGNOSIS WAS HIGH FREQUENCY SENSORINEURAL HEARING LOSS
DUE TO ACOUSTIC TRAUMA . DR. COOPER AD ISED CLAIMANT OF THIS BUT DID
NOT SAY IT WAS INDUSTRIALLY-RELATED.

Claimant was examine on july 9, 1974 by  r.  unham who foun 

SENSORINEURAL HEARING LOSS IN BOTH EARS AT BOTH THE HIGH AND LOW FRE
QUENCIES AND A CONDITION OF TINNITUS, DR. DUNHAM TESTIFIED THAT THERE
WAS A GOOD PROBABILITY THAT THE HEARING LOSS WAS WORK RELATED.

Claimant’s testimony was that his  aily exposure to noise levels

WAS SUBSTANTIAL THIS WAS CORROBORATED BY A CO-WORKER, MR. HUNTER,
WHO TESTIFIED THAT NOISE LE ELS TESTED IN 19 7 5 WERE FAR QUIETER THAN
THOSE LE ELS EXPERIENCED IN 1 9 6 9 -1 973 . MR. HUNTER ALSO TESTIFIED
THAT CLAIMANT WORKED AROUND OTHER NOISY DE ICES INCLUDING A JACKHAM
MER, COMPRESSOR, ETC,

The referee foun that the prepon erance of evi ence estab
lished THAT cl im nt s HEARING LOSS AND TINNITIS CONDITION WAS DUE TO
INDUSTRIAL NOISE EXPOSURE, CONFIRMED BY THE OPINIONS OF BOTH DR.
EDIGER AND DR. COOPER. HE FOUND NO CONTRADICTORY MEDICAL E IDENCE.

On THE ISSUE OF TIMELINESS, THE REFEREE CONCLUDED THAT E EN
THOUGH CLAIMANT'S CLAIM WAS FOUND TO BE COMPENSABLE HE FAILED TO
FILE HIS CLAIM WITHIN 180 DAYS AFTER CLAIMANT HAD BEEN INFORMED BY
HIS PHYSICIAN THAT HE WAS SUFFERING FROM AN OCCUPATIONAL DISEASE,
I. E. , JULY 9 , 1 9 74 , WHEN HE WAS EXAMINED BY DR. DUNHAM. CLAIMANT
DID NOT FILE HIS CLAIM UNTIL JANUARY 15, 1975, 190 DAYS AFTER HE HAD
KNOWLEDGE THAT THE DISEASE WAS WORK-RE LATE D.

The board, o de  ovo review, affirms a d adopts the fi di gs
AND CONCLUSIONS OF  HE REFEREE.

ORDER
The order of the referee, dated February 12, 1976, is affirmed.
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CASE NO. 75-1725 

ESTHER YOST, CLAIMANT 
GARY GALTON 1 CLAIMANT'S ATTY. 
DENNIS VAVROSKY 1 DEFENSE ATTY. 
ORDER OF DISMISSAL 

JULY 20, 1976 

A REQUEST FOR REVIEW, HAVING BEEN DULY FILED WITH THE WORK
MEN'S COMPENSATION BOARD IN THE ABOVE ENTITLED MATTER BY THE CLAIM
ANT1 AND A CROSS REQUEST FOR REVIEW HAVING BEEN DULY FILED WITH THE 
WORKMEN'S COMPENSATION BOARD IN THE ABOVE ENTITLED MATTER BY THE 
EMP.LOYER - CARRIER, AND SAID REQUESTS FOR REVIEW NOW HAVING BEEN 
WITHDRAWN, 

IT IS THEREFORE ORDERED THAT THE REQUEST FOR REVIEW AND CROSS 
REQUEST FOR REVIEW NOW PENDING ~EFORE THE BOARD ARE HEREBY DISMISSED 
AND THE ORDER OF THE REFEREE JS FINAL BY OPERATION OF LAW• 

SAIF CLAIM NO. B53689 

CHARLES R. PECK, CLAIMANT 
COONS, COLE AND ANDERSON, 

CLAIMANT'S ATTYS• . 

DEPT. OF JUSTICE, DEFENSE ATTY• 
OWN MOTION DETERMINATION 

JULY 20, 1"976 

0N DECEMBER 17 1 1975 CLAIMANT REQUESTED THE BOARD TO EXERCISE 
ITS OWN MOTION JURISDICTION AND REOPEN HIS CLAIM FOR AN INDUSTRIAL 
INJURY SUFFERED SOMETIME DURING THE EARLY PART OF 1964, THE REQUEST 
WAS SUPP.ORTE � BY 2 5 ITEMS, MOSTLY ME.DICAL- REPORTS DATING FROM APRIL 
22 1 1964 TO JULY 26 1 1975 - ALS0 1 AN AFFIDAVIT FROM THE CLAIMANT, 

ON DECEMBER 2 0, 197 5 THE STATE ACCIDENT INSURANCE FUND RESPONDED, 
STATING THE CLAIM WAS FAIRLY COMPLEX AND IT FELT IT SHOULD BE REFERRED 
TO THE HEARINGS DIVISION FOR THE TAKfNG OF TESTIMONY ON THE ISSUE OF 

EXTENT OF CL.A.IMANT' S PRESENT· DISAB"IL.ITY AS IT REL.ATE � TO THE 1964 IN
DUSTRIAL INJURY• THE BOARD AGREED AND REFERRED THE MATTER WITH INSTRUC
TIONS TO HOLD A HEARING TAKING EVIDENCE ON THE ISSUE, UPON CONCLUSION 
OF THE HEARING, THE REFEREE WAS DIRECTED TO CAUSE A TRANSCRl·PT OF 
THE PROCEEDINGS TO BE PREPARED AND SUBMITTED TO THE BOARD TOGETHER 
WITH RECOMMENDATIONS, 

0N MAY 2 4 1 1976 A HEARING WAS HEL.D BEFORE REFEREE HENRY L, 

SEI_FERTe AT THE C0NCL.USI0N OF THE HEARING, HE SUBMITTED TO THE BOARD 
A TRANSCRIPT OF THE PROCEEDINGS TOGETHER WITH COPIES OF ALL OF THE 
EXHIBITS RECEIVED IN THE RECORD AND HIS RECOMMENDATIONS BASED UPON 
SUCH EVIDENCE, 

THE REFEREE RECOMMENDED THAT CLAIMANT'S PRESENT CONDITION 
BE FOUND TO BE CAUSALLY RELATED TO THE t 96 4 INDUSTRIAL INJURY. AND 
CLAIMANT FOUND TO BE TOTALLY AND PERMANENTLY DISABLED AS A RESULT 

OF SUCH INJURY. 

THE BOARD, AFTER REVIEWING THE TRANSCRIPT AND ALL OF THE EVI
DENCE BEFORE THE REFEREE AND CAREFULLY STUDYING HIS RECOMMENDATION, 
ADOPTS AS ITS OWN THE REFEREE'S RECOMMENDATIONS, A COPY OF WHICH 
IS ATTACHED HERETO AND, BY THIS REFERENCE, MADE A PART HEREOF• 
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WCB CASE NO, 75-1725 JULY 20, 1976

ESTHER YOST, CLAIMANT
GARY GAL ON, CLAIMAN 1 S A  Y.
DENNIS VAVROSKY, DEFENSE A  Y.
ORDER OF DISMISSAL.

A REQUEST FOR REVIEW, HAVING BEEN DULY FILED WITH THE WORK
MEN1 S COMPENSATION BOARD IN THE ABOVE ENTITLED MATTER BY THE CLAIM
ANT, AND A CROSS REQUEST FOR REVIEW HAVING BEEN DULY FILED WITH THE
WORKMEN1 S COMPENSATION BOARD IN THE ABOVE ENTITLED MATTER BY THE
EMPLOYER CARRIER, AND SAID REQUESTS FOR REVIEW NOW HAVING BEEN
WITHDRAWN,

It IS THEREFORE ORDERED THAT THE REQUEST FOR REVIEW AND CROSS

REQUEST FOR REVIEW NOW PENDING BEFORE THE BOARD ARE HEREBY DISMISSED
AND THE ORDER OF THE REFEREE IS FINAL BY OPERATION OF LAW.

SAIF CLAIM NO. B53689 JULY 20, 1976

CHARLES R. PECK, CLAIMANT
COONS, COLE AND ANDERSON,

CLAIMANT'S ATTYS.
DEPT. OF JUSTICE, DEFENSE ATTY.
OWN MOTION DETERMINATION

On DECEMBER 1 7 , 1 9 7 5 CLAIMANT REQUESTED THE BOARD TO EXERCISE

ITS OWN MOTION JURISDICTION AND REOPEN HIS CLAIM FOR AN INDUSTRIAL
INJURY SUFFERED SOMETIME DURING THE EARLY PART OF 1 96 4 . THE REQUEST
WAS SUPPORTED BY 25 ITEMS, MOSTLY MEDICAL REPORTS DATING FROM APRIL
2 2 , 1 9 6 4 TO JULY 26, 1975 ALSO, AN AFFIDAVIT FROM THE CLAIM ANT.

On DECEMBER 2 0 , 1 9 7 5 THE STATE ACCIDENT INSURANCE FUND RESPONDED

STATING THE CLAIM WAS FAIRLY COMPLEX AND IT FELT IT SHOULD BE REFERRED
TO THE HEARINGS DIVISION FOR THE TAKING OF TESTIMONY ON THE ISSUE OF
EXTENT OF CLAIMANT* S PRESENT DISABILITY AS IT RELATED TO THE 1 96 4 IN
DUSTRIAL INJURY. THE BOARD AGREED AND REFERRED THE MATTER WITH INSTRUC
TIONS TO HOLD A HEARING TAKING EVIDENCE ON THE ISSUE, UPON CONCLUSION
OF THE HEARING, THE REFEREE WAS DIRECTED TO CAUSE A TRANSCRIPT OF
THE PROCEEDINGS TO BE PREPARED AND SUBMITTED TO THE BOARD TOGETHER
WITH RECOMMENDATIONS.

On MAY 2 4 , 1 9 76 A HEARING WAS HELD BEFORE REFEREE HENRY L.

SEIFERT. AT THE CONCLUSION OF THE HEARING, HE SUBMITTED TO THE BOARD
A TRANSCRIPT OF THE PROCEEDINGS TOGETHER WITH COPIES OF ALL OF THE
EXHIBITS RECEIVED IN THE RECORD AND HIS RECOMMENDATIONS BASED UPON
SUCH EVIDENCE.

The referee recommen e that claimant's present con ition

BE FOUND TO BE CAUSALLY RELATED TO THE 1 96 4 INDUSTRIAL INJURY AND
CLAIMANT FOUND TO BE TOTALLY AND PERMANENTLY DISABLED AS A RESULT
OF SUCH INJURY.

The board, after reviewi g the tra script a d all of the evi
de ce before the referee a d carefully studyi g his recomme datio ,
adopts as its ow the referee's recomme datio s, a copy of which
is attached hereto a d, by this refere ce, made a part hereof.

-2 3-
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CLAIMANT IS PERMANENTLY AND TOTALLY DISABLED• AS DEFINED BY 
ORS 6 5 6 • 2 0 6 1 AS OF THE .DATE OF TH IS ORDER. 

THE CLAIMANT HAS NO RIGHT TO A HEARING, REVIEW OR APPEAL ON 

THIS AWARD MADE BY THE BOARD ON ITS OWN MOTION. 

THE STATE ACCIDENT INSURANCE FUND MAY REQUEST A HEARING ON 

THIS ORDER. 

THIS ORDER IS FINAL UNLESS WITHIN 3 0 DAYS FROM THE DATE HEREOF 
THE STATE ACCIDENT INSURANCE FUND APPEALS THIS ORDER BY REQUESTING 

A HEARING• 

WCB CASE NO. 75-3615 

EUGENE ANISZEWSKI, CLAIMANT 
CONTENTIONS OF THE PART.IES -

STIPULATIONS OF THE PARTIES -
ORDER APPROVING DISPUTED CLAIM 

SETTLEMENT ANO DISMISSING REQUEST 
FOR HEARING 

JULY 20, 1976 

THIS MATTER COMES ON REGULARLY BEFORE THE UNDERSIGNED REFEREE 
UPON THE STIPULATION OF THE PARTIES, CLAIMANT ACTING BY ANO THROUGH 
HIS ATTORNEY, GARY Le CASE, ANO THE EMPLOYER• STE INFIELD'S PRODUCTS 
COMP'ANY 1 AND CARRIER ACTING BY AND. THROUGH THEIR ATTORNEY, ROGER 

WARREN. IT APPEARS THAT THE PARTIES HAVE MUTUALLY AGREED TO DISPOSE 
OF THE IR DIFFERENCE AS RAISED BY CLAIMANT'S REQ.UEST FOR HEARING, AND 
THAT THE ·MATTER SHOULD BE SETTLED ON THE FOLLOWING TERMS SUBJECT TO 
THE APPROVAL OF THE HEARING REFEREE• 

SECTION I 

l A) CLAIMANT' S CONTENTIONS 

CLAIMANT CONTENDS THAT -
1 • THAT ON JANUARY 4 0 196 8 CLAIMANT SUSTAINED AN INDUSTRIAL 
INJURY WHICH CAUSED CLAIMANT'S PRESENT MEDICAL CONDITION -
2 • :THAT CLA_I MANT IS E·NT ITLED TO RECEIVE ADDITIONAL COM PENSA
_T ION ( UNSCHEDULED) ON ACCOUNT THE IN.JURY OF .JANUARY 4 • 1968 

AND JULY 3 I • I 9 6 9 - OF WHiCH A REQUEST FOR HEARING WAS FILED ON 

BEHALF OF CLAIMANT. ON A,UGUST 22 0 1975 CARRIER FOR EMPLOYER 

REJECTED AND DENIED CLAIMa CLAIMANT REQUESTED TIMELY HEARING 
ON THE DENIAL ANO DENIAL JS HELD IN ABEYANCE UNTIL BOARD'S OWN 

MOTION DECISION -
3 • THAT CLAIMANT.' SOWN MOTION REQUEST TO THE WORKMEN'S COM
PENSATION BOARD IS MERITORIOUS• THAT CLAIMANT HAS MEDICAL 

ANO LAY EVIDENCE TO SUPPORT HIS CLAIM• 

( B) DEFENDft.NT' S CONTENTIONS 

DEFENDANT CONTENDS THAT -
1 • THAT ANY AND ALL MEDICAL PROBLEMS THAT CLAIMANT HAS, OR 
WILL HAVE IN THE FUTURE ARE NOT RELATED TO THE INDUSTRIAL IN.JURY 
OF EITHER JANUARY 4, 196 8 OR JULY 3 1 , 196 9 1 AND HAS EVIDENCE TO 

SUPPORT POSITION. 

-2 4 -
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ORDER
Claimant is permanently an totally  isable , as  efine by

ORS 656,206 , AS OF THE DATE OF THIS ORDER.

The claimant has no right to a hearing, review or appeal on

THIS AWARD MADE BY THE BOARD ON ITS OWN MOTION.

The STATE ACCIDENT INSURANCE FUND MAY REQUEST A HEARING ON

THIS ORDER.

This or er is final unless within 30
THE STATE ACCIDENT INSURANCE FUND APPEALS
A HEARING.

WCB CASE NO. 75-3615 JULY 20, 1976

EUGENE ANISZEWSKI, CLAIMANT
CONTENTIONS OF THE PARTIES

STIPULATIONS OF THE PARTIES
ORDER APPRO ING DISPUTED CLAIM
SETTLEMENT AND DISMISSING REQUEST
FOR HEARING

This matter comes on regularly before the un ersigne referee

UPON THE STIPULATION OF THE PARTIES, CLAIMANT ACTING BY AND THROUGH
HIS ATTORNEY, GARY L. CASE, AND THE EMPLOYER, STEINFlELD's PRODUCTS
COMPANY, AND CARRIER ACTING BY AND. THROUGH THEIR ATTORNEY, ROGER

WARREN. IT APPEARS THAT THE PARTIES HA E MUTUALLY AGREED TO DISPOSE
OF THEIR DIFFERENCE AS RAISED BY CLAIMANT S REQUEST FOR HEARING, AND
THAT THE MATTER SHOULD BE SETTLED ON THE FOLLOWING TERMS SUBJECT TO
THE APPRO AL OF THE HEARING REFEREE.

SECTION I
( A) CLAIMANT1 S CONTENTIONS
Claimant conten s that

1. THAT ON JANUARY 4 , 1 96 8 C LA 1 MANT S USTAINE D AN INDUSTRIAL
INJURY WHICH CAUSED CLAIMANT S PRESENT MEDICAL CONDITION
2. THAT CLAIMANT IS ENTITLED TO RECEI E ADDITIONAL COMPENSA
TION (UNSCHEDULED) ON ACCOUNT THE INJURY OF JANUARY 4, 196 8
AND JULY 3 1 , 1969 OF WHICH A REQUEST FOR HEARING WAS FILED ON
BEHALF OF CLAIMANT. ON AUGUST 22 , 1 97 5 CARRIER FOR EMPLOYER
REJECTED AND DENIED CLAIM. CLAIMANT REQUESTED TIMELY HEARING
ON THE DENIAL AND DENIAL IS HELD IN ABEYANCE UNTIL BOARD'S OWN
MOTION DECISION
3. THAT CLAIMANT'S OWN MOTION REQUEST TO THE WORKMEN'S COM
PENSATION BOARD IS MERITORIOUS. THAT CLAIMANT HAS MEDICAL
AND LAY E IDENCE TO SUPPORT HIS CLAIM.

( b)  efen ant's contentions
Defen ant conten s that

1 . THAT ANY AND ALL MEDICAL PROBLEMS THAT CLAIMANT HAS, OR
WILL HA E IN THE FUTURE ARE NOT RELATED TO THE INDUSTRIAL INJURY
OF EITHER JANUARY 4, 1968 OR JULY 31 , 1969, AND HAS E IDENCE TO
SUPPORT POSITION.

DAYS FROM THE DATE HEREOF
THIS ORDER BY REQUESTING

2 4
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SECTION 11 

STIPULATIONS OF THE PARTIES 

THE PARTIES STIPULATE THAT -· 

1 • A FULL AND FINAL SETTLEMENT HAS BEEN AGREED TO BY THE PARTIES -

2 • THAT IN CONSIDERATION OF 8 1 80 0 • 0 0 DOLLARS PAID TO CLAIMANT 

BY AND ON BEHALF OF E MPLOYER 1 CLAIMANT FOREVER RELEASES EMPLOYER 

ON ACCOUNT OF ANY ADDITIONAL COMPENSATION FROM EMPLOYER -

3 • THAT CLAIMANT'S CLAIM IS DOUBTFUL AND DISPUTED· AND OUGHT TO 

BE, AND MAY BE, SETTLED AND DISPOSED OF AS A DOUBTFUL AND DIS

PUTED CLAIM IN THE MANNER AND UPON THE TERMS AND CONDITIONS SET 

FORTH IN SECTION Ill HEREOF WHICH FOLLOWS -

4, THAT CLAIMANT'S ATTORNEY HAS SPENT CONSI DE RAB LE TI ME ON TH IS 

MATTER, AND SHOULD BE AWARDED 2 5 PER CENT OF SETTLEMENT AS 

FAIR AND REASONABLE FEE, 

SECTION 111 

FINDINGS AND ORDER 

THE WORKMEN'S COMPENSATION BOARD HAVING CONS I DE RED THE MATTER 

AND HAVING NOTED BOTH THE CONTENTIONS OF THE PARTIES AND THE STIPU

LATIONS OF THE PARTIES HEREINFORE SET FORTH PL,.US ALL OF THE OTHER DOCU

MENTS IN THE FILE, THE WORKMEN'S COMPENSATION BOARD FINDS THAT CLAIM

ANT'S CLAIM IS DOUBTFUL AND DISPUTED AND THAT THE PENDING REQUEST FOR 

HEARING AND BOARD'S OWN MOTION SHOULD BE SETTLED AND DISPOSED OF, 

THEREFORE, IT IS HEREBY ORDERED, THAT THE MATTER IS SETTLED AND DIS

POSED OF UPON THE FOLLOWING CONDITIONS -

1 • DEFENDANT SHALL PAY JOINTLY TO CLAIMANT AND TO CLAIMANT'S 

ATTORNEY THE SUM OF 8,800 • 0 0 DOLLARS AND CLAIMANT AND CLAIM

ANT'S ATTORNEY SHALL RECEIVE FROM DEFENDANT THE SUM OF 8,800 0 0 0 

DOLLARS AS A FULL AND FINAL SETTLEMENT AND DISPOSITION ON A DIS

PUTED CLAIM BASIS OF CLAIMANT'S CLAIM AND REQUEST FOR HEARING, 

AND 1 BOARD'S OWN MOTION, 

2 • CLAIMANT'S ATTORNEY SHALL RECE (VE AND HAVE OUT OF SAi D 

8,800,00 DOLLARS THE SUM OF 2 1 000,00 DOLLARS AS AND FOR HIS 

ATTORNEY FEES, 

3 0 CLAIMANT'S CLAIM SHALL BE, AND IS, IN A FINALLY DENIED STATUS 

AND HE SHALL HAVE NO FURTHER RIGHTS OF ANY KIND WHATSOEVER IN 

RELATION TO SAID CLAIM, EXCEPT FOR THOSE RIGHTS CLAIMANT HAS B'< 

REASON OF ORS 656 0 245, 

4 • CLAIMANT'S REQUEST FOR HEARING IS DISMISSED WITH PREJUDICE 0 

5 • CLAIMANT'S REQUEST FOR BOARD'S OWN MOTION IS DISMISSED WITH 

PREJUDICE, 

fT IS FURTHER UNDERSTOOD AND AGREED TO BETWEEN CLAIMANT AND 

EMPLOYER THAT THE FOREGOING STIPULATION SHOULD NOT AND WILL NOT IN 

ANY WAY BE CONSTRUED AS A COMPROMISE OR RELEASE OF ANY RIGHTS THAT 

CLAIMANT MAY HAVE PRESENTLY OR IN THE FUTURE UNDER ORS 6 5 6 • 2 4 5 • 

-z 5 -

SECTION II
STIPULATIONS OF THE PARTIES
The pa ties stipulate that

1 . A FULL AND FINAL SETTLEMENT HAS BEEN AGREED TO BY THE PARTIES
2. THAT IN CONSIDERATION OF 8 , 8 00 . 0 0 DOLLARS PAID TO CLAIMANT
BY AND ON BEHALF OF EMPLOYER, CLAIMANT FOREVER RELEASES EMPLOYER
ON ACCOUNT OF ANY ADDITIONAL COMPENSATION FROM EMPLOYER
3. THAT CLAIMANT'S CLAIM IS DOUBTFUL AND DISPUTED AND OUGHT TO
BE, AND MAY BE, SETTLED AND DISPOSED OF AS A DOUBTFUL AND DIS
PUTED CLAIM IN THE MANNER AND UPON THE TERMS AND CONDITIONS SET
FORTH IN SECTION III HEREOF WHICH FOLLOWS
4. THAT CLAIMANT S ATTORNEY HAS SPENT CONSIDERABLE TIME ON THIS
MATTER, AND SHOULD BE AWARDED 2 5 PER CENT OF SETTLEMENT AS
FAIR AND REASONABLE FEE,

SECTION III
FINDINGS AND ORDER

The wo kmen s compensation boa d having conside ed the matte 

AND HAVING NOTED BOTH THE CONTENTIONS OF THE PARTIES AND THE STIPU
LATIONS OF THE PARTIES HEREINFORE SET FORTH PLUS ALL OF THE OTHER DOCU
MENTS IN THE FILE, THE WORKMEN'S COMPENSATION BOARD FINDS THAT CLAIM
ANT'S CLAIM IS DOUBTFUL AND DISPUTED AND THAT THE PENDING REQUEST FOR
HEARING AND BOARD' S OWN MOTION SHOULD BE SETTLED AND DISPOSED OF,
THEREFORE, IT IS HEREBY ORDERED, THAT THE MATTER IS SETTLED AND DIS
POSED OF UPON THE FOLLOWING CONDITIONS

1. DEFENDANT SHALL PAY JOINTLY TO CLAIMANT AND TO CLAIMANT'S
ATTORNEY THE SUM OF 8 , 8 00 , 0 0 DOLLARS AND CLAIMANT AND CLAIM
ANT'S ATTORNEY SHALL RECEIVE FROM DEFENDANT THE SUM OF 8,800.00
DOLLARS AS A FULL AND FINAL SETTLEMENT AND DISPOSITION ON A DIS
PUTED CLAIM BASIS OF CLAIMANT'S CLAIM AND REQUEST FOR HEARING,
AND, BOARD S OWN MOTION.
2. cl im nt s ATTORNEY SHALL RECEIVE AND HAVE OUT OF SAID
8 , 8 00 . 00 DOLLARS  HE SUM OF 2,000.00 DOLLARS AS AND FOR HIS
A  ORNEY FEES.
3. cl im nt s CLAIM SHALL BE, AND IS, IN A FINALLY DENIED STATUS
AND HE SHALL HAVE NO FURTHER RIGHTS OF ANY KIND WHATSOEVER IN
RELATION TO SAID CLAIM, EXCEPT FOR THOSE RIGHTS CLAIMANT HAS BV
REASON OF ORS 656.245.
4. cl im nt s REQUEST FOR HEARING IS DISMISSED WITH PREJUDICE.
5. CLAIMANT'S REQUEST FOR BOARD'S OWN MOTION IS DISMISSED WITH
PREJUDICE.

It is further u derstood a d agreed to betwee claima t a d
EMPLOYER THAT THE FOREGOING STIPULATION SHOULD NOT AND WILL NOT IN
ANY WAY BE CONSTRUED AS A COMPROMISE OR RELEASE OF ANY RIGHTS THAT
CLAIMANT MAY HAVE PRESENTLY OR IN THE FUTURE UNDER ORS 6 5 6.2 4 5 .
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CASE NO. 76-1482 

LUTHER M. JACOBSON,· SR., CLAIMANT 
STIPULATION AND ORDER OF SETTLEMENT 

PURSUANT TO ORS 656.289 (4) 

THE PARTIES STIPULATE AS FOLLOWS -

JULY 20, 1976 

- ( 1) THAT ON OR ABOUT JULY 11 1 1967 1 CLAIMANT SUFFERED AN INDUS
TRIAL INJURY WHICH WAS INITIALLY CLOSED BY DETERMINATION ORDER DATED 
AUGUST 11 1 1969• THE CLAIM WAS SUBSEQUENTLY REOPENED AND CLOSED BY 
A SECOND DETERMINATION ORDER DATED MARCH 18 1 197 4 • · ON NOVEMBER 15 1 

1974, THE -BOARD ON ITS OWN MOTION REOPENED THE CLAIM• THE BOARDY S 
OWN MOTION ORDER DATED MARCH 11 1 1976 1 GRANTED A PERIOD OF TEMPORARY 
TOTAL DISABILITY• THAT CLAIMANT FILED A REQUEST FOR HEARING WITH THE 
BOARD AND ALSO APPEALED-TO THE CIRCUIT COURT OF THE STATE OF OREGON 
FOR JACKSON COUNTY• THE EMPLOYER MOVED TO QUASH THE. REQUEST FOR 

HEARING. SAID MOTION WAS GRANTED ON MAY 3 1 1 9; 6 • A MOTION TO QUASH 
THE APPEAL TO CIRCUIT COURT IS NOW PENDING. CLAIM.ANT HAS APPEALED 
THE REFEREEY S ORDER OF MAY 3 1 1 976 0 TO THE BOARD 0 

(2) THAT THE CLAIMANT CONTENDS-THAT SINCE THE BOARD REOPENED 

SAID CLAIM WITHIN ONE YEAR OF THE SECOND DETERMINATION ORDER HE IS 
ENTITLED TO A HEARING0 

( 3) THE EMPLOYER CONTENDS THAT CLAIMANT HAD NO RIGHT TO A 
HEARING FROM THE SECOND DETERMINATION ORDER SINCE HE WAIVED SAID 
RIGHT BY REQUESTING AND ACCEPTING A LUMP SUM PAYMENT OF THE AWARD 0 

THAT CLAIMANT HAS NO RIGHT TO A HEARING FROM THE BOAR�• S OWN MOTION 
ORDER OF MARCH 11 1 1976 1 UNDER ORS 656 0 278 0 

( 4) THAT IT APPEARS TO THE PARTIES THAT A BONA FIDE DISPUTE EXISTS 
AS TO THE CLAIMANT'·s REQUEST FOR H.EARING AND THAT THE MATTER SHOULD 

BE SETTLED BY A LUMP SUM PAYMENT OF _500 DOLLARS TO CLAIMANT BY CAR
RIER UNDER THE PROV! SIONS OF ORS 6 5 6 • 2 8 9 ( 4) • THAT CLAIMANT FULLY 
UNDERSTANDS THAT SAID COMPROMISE IS IN FULL AND FINAL SETTLEMENT 
OF ANY CONTENTION THAT HE HAS ANY HEARING OR APPEAL RIGHTS FOR THE 
BOAR�• S OWN MOTION ORDER OF MARCH 1 1 1 I 9 7 6 • 

( 5) CLAI MANT 1 S REQUEST FOR HEARING, APPEAL TO THE BOARD, AND 
APPEAL TO CIRCUIT COURT SHALL BE DISMISSED WITH PREJUDICE• 

( 6) CLAIMANT• S ATTORNEY SHALL BE ALLOWED 125 • 0 0 DOLLARS 
ATTORNEY FEES, SAID SUM TO BE PAID FROM SAID SETTLEMENT PROCEEDS• 

ORDER 

THE MATTER HAVING COME BEFORE THE BOARD ON THE STIPULATION OF 
THE PARTIES AND BEING FULLY ADVISED, IT_ IS HEREBY 

OR� ERED THAT SAID SETTLEMENT IS APPROVED, CLAIMANT• S REQUEST 
FOR HEARING AND APPEAL BE DISMISSED WITH PREJUDICED• 

-2 6 -

76-1482 1976WCB CASE NO, JULY 20,

LUTHER M. JACOBSON, SR., CLAIMANT
STIPULATION AND ORDER OF SETTLEMENT

PURSUANT TO ORS 656.289(4)

The parties stipulate as follows

( 1 ) THAT ON OR ABOUT JULY 1 1 , 1 9 6 7 , CLAIMANT SUFFERED AN INDUS
TRIAL INJURY WHICH WAS INITIALLY CLOSED BY DETERMINATION ORDER DATED
AUGUST 11, 1969. THE CLAIM WAS SUBSEQUENTLY REOPENED AND CLOSED BY
A SECOND DETERMINATION ORDER DATED MARCH 18 , 1 9 7 4 . ON NO EMBER 1 5 ,
1 974 , THE BOARD ON ITS OWN MOTION REOPENED THE CLAIM. THE BOARD S
OWN MOTION ORDER DATED MARCH 1 1 , 1 97 6 , GRANTED A PERIOD OF TEMPORARY
TOTAL DISABILITY. THAT CLAIMANT FILED A REQUEST FOR HEARING WITH THE
BOARD AND ALSO APPEALED TO THE CIRCUIT COURT OF THE STATE OF OREGON
FOR JACKSON COUNTY. THE EMPLOYER MO ED TO QUASH THE REQUEST FOR
HEARING. SAID MOTION WAS GRANTED ON MAY 3 , 1 97 6 . A MOTION TO QUASH
THE APPEAL TO CIRCUIT COURT IS NOW PENDING. CLAIMANT HAS APPEALED
THE REFEREE S ORDER OF MAY 3 , 1 9 7 6 , TO THE BOARD,

(2) THAT THE CLAIMANT CONTENDS THAT SINCE THE BOARD REOPENED
SAID CLAIM WITHIN ONE YEAR OF THE SECOND DETERMINATION ORDER HE IS
ENTITLED TO A HEARING.

(3) THE EMPLOYER CONTENDS THAT CLAIMANT HAD NO RIGHT TO A
HEARING FROM THE SECOND DETERMINATION ORDER SINCE HE WAI ED SAID
RIGHT BY REQUESTING AND ACCEPTING A LUMP SUM PAYMENT OF THE AWARD.
THAT CLAIMANT HAS NO RIGHT TO A HEARING FROM THE BOARD'S OWN MOTION
ORDER OF MARCH 11 , 1 976 , UNDER ORS 656,2 78 ,

(4) THAT IT APPEARS TO THE PARTIES THAT A BONA FIDE DISPUTE EXISTS
AS TO THE CLAIMANT S REQUEST FOR HEARING AND THAT THE MATTER SHOULD
BE SETTLED BY A LUMP SUM PAYMENT OF 5 00 DOLLARS TO CLAIMANT BY CAR
RIER UNDER THE PRO ISIONS OF ORS 6 5 6 . 2 8 9 ( 4 ) . THAT CLAIMANT FULLY
UNDERSTANDS THAT SAID COMPROMISE IS IN FULL AND FINAL SETTLEMENT
OF ANY CONTENTION THAT HE HAS ANY HEARING OR APPEAL RIGHTS FOR THE
BOARD' S OWN MOTION ORDER OF MARCH 11, 1976.

(5) cl im nt s REQUEST FOR HEARING, APPEAL TO THE BOARD, AND
APPEAL TO CIRCUIT COURT SHALL BE DISMISSED WITH PREJUDICE.

(6) CLAIMANT'S ATTORNEY SHALL BE ALLOWED 125.00 DOLLARS
ATTORNEY FEES, SAID SUM TO BE PAID FROM SAID SETTLEMENT PROCEEDS.

ORDER
The matter having come before the boar on the stipulation of

THE PARTIES AND BEING FULLY AD ISED, IT IS HEREBY

Or ere that sai settlement is approve , claimant s request

FOR HEARING AND APPEAL BE DISMISSED WITH PREJUDICED.
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CASE NO. 75-23-E 

CHARLES R. MILLER, CLAIMANT 
CHARLES PAUL.SON, CL.AIMANTr S ATTY 0 

CRAIG IVERSON, DEFENSE ATTY 0 

REQUEST FOR REVIEW BY EMPLOYER 

JULY 20, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE 8 

THE EMPLOYER SEEKS BOARD REV.IEW ~F THE REFEREE'S ORDER WHICH 
AFFIRMED THE DETERMINATiON ORDER MAILED MAY 10 1 19 74 WHEREBY CLAIM
ANT WAS AWARDED COMPENSATION FOR PERMANENT TOTAL DISABILITY. 

CLA_IMANT 1 W_HO HAD BEEN A TRUCK DRIVER FOR THE EMPLOYER FOR 
THE PERIOD OF FOUR YEARS, SUFFERED A COMPENSAB_LE INJURY ON OCTOBER 13 1 

19 72 WHEN BOXES OF GUM APPROXIMATELY 12 FEET HIGH FELL STRIKING HIM 
ON HIS CHEST AND ACROSS HIS SHOUL.DER.S AND ANKLES 0 AT THE TIME OF THE 
INJURY CL.Al MANT WAS LOADING A TRAILER WITH CASES OF GUM WHICH WEIGHED 

APPROXIMATELY 3 0 TO 8 0 POUNDS• THE INJURY. WAS DIAGNOSED As COMPRES
SION FRACTURES o·F T3 1 TS AND TS W·ITH DEGENERATIVE DISC DISEASE OF 
LS -st - CLAIMANT WAS ALSO OBSERVED FOR A THORACIC SPINE LESION AND 

CHECKED FOR THE PRESENCE OF CANCER, BOTH TESTS WERE NEGATIVE•_ 

CLAIMANT HAD HA_D NO HIS'fORY OF BACK INJURIES UNTIL. MARCH 6 1 I 972 
WHEN HE FELT SOMETHING GIVE IN 1:flS LOW BACK WHILE MOVING .A LARGE 
CRATE. FOR. THIS INJURY CLAIMANT WAS AWARDED COMPENSATION FOR TIME 

LOSS FROM MARCH 7 1 197 2 THROUGH JULY 6 1 ~ 9 7 2 ONLY. 

Ci...AtMANT WAS EXAMINED BY THE BACK EVALUATION CLINIC ON AUGUST 2 3 1 

1973 - HE PREVIOUSLY HAD BEEN EXAMINED AND-OR TREATED BY DR 0 MINTZ, 
DR 0 BRODEUR, AND DR 0 BOYDEN AND THERE WAS A CONCURRENCE OF DIAGNOSIS 
OF CONTUSION OF THE DORSAL SPINE AND COMP.RESSION FRACTURES OF THE 
THIRD AND FIFTH DORSAL. VERTEBRA 0 DR 0 BOYDEN ALSO PRESCRIBED A LARGE 
BACK BRACE TO BE WORN BY CLAIMANT AND PHYSIOTHERAPY IN THE FORM OF 
ULTRA-SOUND AND ACTIVE MASSAGE, TOGETHER WITH PAIN TABLETS AND MUSCLE 
RELAXANTS 0 THE MEMBERS OF THE BACK EVALUATION CLINIC RECOMMENDED, 
AFTER EXAMINATION OF THE CLAIMANT AND REVIEW OF HIS MEDICAL HISTORY, 
NO SURGICAL, ORTHOPEDIC OR NEUROL.OGI_CAL. TREATMENT. IT WAS FELT THAT 

CLAIMANT SHOULD CONTINUE TO RECE!VE MEDICAL CARE FOR HIS PRE-EXISTING 
CONDITION OF OSTEOPOROSl·s AND SHOULD CONTINUE WEARING THE BRACE PRE
SCRIBED BY DR0 BOYDEN AT LEAST PART OF THE TIME AND AS INDICATED BY 
HIS SYMPTOMS• CLAIMANT WAS CONSIDERED MEDICALLY STATIONARY, HE 
WOULD NOT BE ABLE TO RETURN TO THE SAME OCCUPATION AT THAT Tt'ME BUT 
HE SHOULD BE ABLE TO RETURN TO SOME OTHER OCCUPATION IF HE COULD WEAR 
THE BRACE AS NECESSARY0 THE LOSS OF FUNCTION AS REL.AT.ED TO THE INJURY 
WAS IN THE REGION OF MILD, THE TOTAL LOSS WAS CONSIDERED MILDLY MODER

ATE IF THE PRE-EXISTING OSTEOPOROSIS WAS. INCL.UDED 0 

THE REFEREE HAD CONDUCTED A HEARING ON JUNE 6, 1973 WHICH IN
VOLVED CLAIMANT AND WAS SHORTLY BEFORE CLAIMANT WAS EXAMINED BY THE 
BACK EVALUATION CLINIC - HE AGAIN SAW CLAIMANT AT THE HEARING ON JUNE 
10 1 197 5 • THE REFEREE STATED THAT CLAIMANT HAD LOST BETWEEN 4 0 AND 
50 POUNDS BETWEEN THOSE TWO DATES AND WAS STILL LOSING WEIGHT AND 
HAD. AGED CONSIDERABLY. HE ALSO STATED THAT CLAIMANT'S WIFE. DESCRIBED 
CLAIMANT AS A MAN GOING FROM SOMEBODY WHO WAS VERY PHYSICALLY ACTIVE 
AND ROBUST AND IN GOOD HEALTH PRIOR TO THE INDUSTRIAL INJURY TO A MAN 
ACTING LIKE HE WAS 8 0 YEARS OF AGE• THE REFEREE COMPLETELY AGREED 
WITH HER, HE FELT THAT A REAPING OF ALL THE REPORTS OF THE DOCTORS DID 
NOT PRESENT A PICTURE OF THE MAN PRESENT AT THAT JUNE 10 1 197 5 HEARING• 

THE REFEREE FOUND THAT THE CLAIMANT WAS STILL TAKING CONSI
DERABLE PRESCRIPTIVE DRUGS, MINERALS AND VITAMINS AND RECEIVING B1 2 
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WCB CASE NO, 75-23-E 1975JULY 20,

CHARLES R. MILLER, CLAIMANT
CHARLES PAULSON, CLAIMANT'S ATTY.
CRAIG I ERSON, DEFENSE ATTY,
REQUEST FOR RE IEW BY EMPLOYER

Reviewe by boar members wilson an moore,

The employer seeks boar review of the referee's or er which

AFFIRMED THE DETERMINATION ORDER MAILED MAY 1 0 , 1 9 74 WHEREBY CLAIM
ANT WAS AWARDED COMPENSATION FOR PERMANENT TOTAL DISABILITY.

Claimant, who ha been a truck  river for the employer for

THE PERIOD OF FOUR YEARS, SUFFERED A COMPENSABLE INJURY ON OCTOBER 13,
1 9 72 WHEN BOXES OF GUM APPROXIMATELY 12 FEET HIGH FELL STRIKING HIM
ON HIS CHEST AND ACROSS HIS SHOULDERS AND ANKLES. AT THE TIME OF THE
INJURY CLAIMANT WAS LOADING A TRAILER WITH CASES OF GUM WHICH WEIGHED
APPROXIMATELY 3 0 TO 8 0 POUNDS. THE INJURY WAS DIAGNOSED AS COMPRES
SION FRACTURES OF T3 , T5 AND T8 WITH DEGENERATI E DISC DISEASE OF
L5 SI CLAIMANT WAS ALSO OBSER ED FOR A THORACIC SPINE LESION AND
CHECKED FOR THE PRESENCE OF CANCER, BOTH TESTS WERE NEGATI E.

Claimant ha ha no history of back injuries until march 6, 1972
WHEN HE FELT SOMETHING GI E IN HIS LOW BACK WHILE MO ING A LARGE
CRATE. FOR THIS INJURY CLAIMANT WAS AWARDED COMPENSATION FOR TIME
LOSS FROM MARCH 7 , 1 97 2 THROUGH JULY 6 , 1 9 7 2 ONLY.

Claimant was examine by the back evaluation clinic on august 23,
1 9 73 HE PRE IOUSLY HAD BEEN EXAMINED AND-OR TREATED BY DR. MINTZ,
DR. BRODEUR, AND DR. BOYDEN AND THERE WAS A CONCURRENCE OF DIAGNOSIS
OF CONTUSION OF THE DORSAL SPINE AND COMPRESSION FRACTURES OF THE
THIRD AND FIFTH DORSAL  ERTEBRA. DR. BOYDEN ALSO PRESCRIBED A LARGE
BACK BRACE TO BE WORN BY CLAIMANT AND PHYSIOTHERAPY IN THE FORM OF
ULTRA SOUND AND ACTI E MASSAGE, TOGETHER WITH PAIN TABLETS AND MUSCLE
RELAXANTS. THE MEMBERS OF THE BACK E ALUATION CLINIC RECOMMENDED,
AFTER EXAMINATION OF THE CLAIMANT AND RE IEW OF HIS MEDICAL HISTORY,
NO SURGICAL, ORTHOPEDIC OR NEUROLOGICAL TREATMENT, IT WAS FELT THAT
CLAIMANT SHOULD CONTINUE TO RECE( E MEDICAL CARE FOR HIS PRE-EXISTING
CONDITION OF OSTEOPOROSIS AND SHOULD CONTINUE WEARING THE BRACE PRE
SCRIBED BY DR. BOYDEN AT LEAST PART OF THE TIME AND AS INDICATED BY
HIS SYMPTOMS. CLAIMANT WAS CONSIDERED MEDICALLY STATIONARY, HE
WOULD NOT BE ABLE TO RETURN TO THE SAME OCCUPATION AT THAT TIME BUT
HE SHOULD BE ABLE TO RETURN TO SOME OTHER OCCUPATION IF HE COULD WEAR
THE BRACE AS NECESSARY. THE LOSS OF FUNCTION AS RELATED TO THE INJURY
WAS IN THE REGION OF MILD, THE TOTAL LOSS WAS CONSIDERED MILDLY MODER
ATE IF THE PRE-EXISTING OSTEOPOROSIS WAS INCLUDED.

The REFEREE HAD CONDUCTED A HEARING ON JUNE 6 , 1 9 7 3 WHICH in

volved CLAIMANT AND WAS SHORTLY BEFORE CLAIMANT WAS EXAMINED BY THE
BACK E ALUATION CLINIC HE AGAIN SAW CLAIMANT AT THE HEARING ON JUNE
1 0 , 1 9 7 5 . THE REFEREE STATED THAT CLAIMANT HAD LOST BETWEEN 40 AND
50 POUNDS BETWEEN THOSE TWO DATES AND WAS STILL LOSING WEIGHT AND
HAD AGED CONSIDERABLY. HE ALSO STATED THAT CLAIMANT'S WIFE, DESCRIBED
CLAIMANT AS A MAN GOING FROM SOMEBODY WHO WAS  ERY PHYSICALLY ACTI E
AND ROBUST AND IN GOOD HEALTH PRIOR TO THE INDUSTRIAL INJURY TO A MAN
ACTING LIKE HE WAS 8 0 YEARS OF AGE. THE REFEREE COMPLETELY AGREED
WITH HER, HE FELT THAT A READING OF ALL THE REPORTS OF THE DOCTORS DID
NOT PRESENT A PICTURE OF THE MAN PRESENT AT THAT JUNE 1 0 , 1 9 75 HEARING.

The referee found th t the cl im nt WAS STILL TAKING consi

der ble PRESCRIPTI E DRUGS, MINERALS AND  ITAMINS AND RECEI ING B12
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SHOTS• THAT CLAIMANT HAD HAD NO ALCOHOL FOR OVER TWO YEARS. 

CLAIMANT WAS STILL COMPLAINING OF CONSTANT BURNING IN HIS THORACIC 

SPINE AREA• HE IS 5 1 YEARS OLD AND WEARS HIS BACK BRACE EVERY DAY. 

CLAIMANT STATED HE COULD NOT THINK OF ANY JOB HE COULD DO IN HIS PRE

SENT CONDITION BECAUSE HE IS UNABLE TO WORK AROUND THE HOME AND IS 

UNABLE TO COMPLETE MORE THAN FIVE MINUTES OF WASHING DISHES OR ANY 

OTHER ACTIVITY. 

AT THE HEARING THE EMPLOYER RAISED THE QUESTION AS TO THE BUR

DEN OF PROOF AND THE REFEREE RULED THAT THE BURDEN OF PROOF WAS 

UPON THE APPEALING PARTY• THE EMPLOYER• TO OVERTHROW THE PRESUMED 

VALIDITY OF THE DETERMINATION ORDER 0 

THE REFEREE FURTHER CONCLUDED THAT THE AWARD OF PERMANENT 

TOTAL DISABILITY MADE BY THE DETE RM INAT ION ORDER OF MAY 1 0 1 1 9 7 4 

WAS WELL FOUNDED AND SHOULD BE AFFIRMED 0 

THE BOARD• ON PE NOVO REVIEW• DISAGREES• IT WOULD APPEAR THAT 
THE REFEREE GAVE THE GREATEST WEIGHT TO HIS OBSERVATION OF CLAIMANT 

ON JUNE 1 0 t 1 9 7 5 WHEN HE NOTICED THE SUBSTANTIAL WEIGHT LOSS SINCE 

HE HAD SEEN HIM ON JUNE 6 t 1973 AND ALSO GAVE GREAT WEIGHT TO THE 

CLAIMANT'S WIFE'S DESCRIPTION OF CLAIMANT'S SLOWLY DETERIORATING 

CONDITION. 

THE REFEREE SAYS A READING OF ALL THE MEDICAL REPORTS DOES NOT 

PRESENT THE PICTURE OF THE CLAIMANT HE OBSERVED AT THE HEARING - THE 

BOARD FINDS THAT A READING OF THE MEDICAL REPORTS CERTAINLY DOES NOT 

JUSTIFY A FINDING OF PERMANENT TOTAL DISABILITY. CLAIMANT TOLD DR 0 

TROMMALD ON JULY 2 3, 1973, THAT HE HAD LOST APPROXIMATELY 2 5 POUNDS, 

DROPPING TO 1 5 0 POUNDS BUT THAT ON THAT DATE HE WE I GHE D 1 6 0 POUNDS 

WHICH WAS HIS 'WORKING WEIGHT'• CLAIMANT STATED HIS WEIGHT HAD BEEN 

AS HIGH AS 2 1 0 POUNDS THREE YEARS PREVIOUS AND HE STARTED LOSING 

WHEN HE COMMENCED WORKING ON THE DOCK WHICH HE DID BECAUSE HE VVAS 

TOO NERVOUS TO ENJOY TRUCK DR IV I NG 0 CLAIMANT TOLD DR• TROM MALO HE 

WOULD LIKE TO RETURN TO HIS WORK AS A DOCKMAN LOADING AND UNLOADING. 

DR 0 TROMMALD, UPON INTERVIEWING CLAIMANT, FOUND HIM TO BE VERY 

COOPERATIVE AND A RATHER INTELLIGENT 4 8 YEAR OLD MAN IN NO GREAT PAIN 

OR DISTRESS AS LONG AS HE WAS NOT MOVING, HE HAD NO SLURRING OF SPEECH 

AND HIS EYES WERE CLEAR 0 CLAIMANT ADVISED HIM THAT HE HAD NOT HAD A 
DRINK IN THE PAST SEVEN MONTHS ALTHOUGH HE ADMITTED THAT PRIOR THERE

TO HE HAD BEEN AVERAGING A PINT A DAY AND SMOKING APPROXIMATELY TWO 

PACKAGES OF CIGARETTES A DAY 0 CLAIMANT TAKES SUBSTANTIAL MEDICATION 

BUT HAS APPARENTLY ADOPTED A REMARKABLE TOLERANCE TO THE DRUGS, DR 0 

TROMMALD CAUTIONED HIM THAT HE SHOULD TRY TO GIVE THEM UP AS SOON AS 

POSSIBLE ON A GRADUAL BASIS 0 

fT WAS AT THIS TIME THAT DR• TROMMALD SUGGESTED TO DR 0 MCKIRDIE 

THAT CLAIMANT BE SENT TO GOOD SAMARITAN HOSPITAL FOR FURTHER DIAGNOSIS• 

DR 0 STEPHENS EXAMINED CLAIMANT AT THE REQUEST OF DR 0 MCKIRDIE BECAUSE 

OF BACK PAIN AND THE PRESENCE OF A NUMBER OF DORSAL VERTEBRA FRAC

TURES, ASSOCIATED WITH THE PICTURE OF OSTEOPOROSIS ON X-RAY STUDIES, 

DR, STEPHENS, AFTER EXAMINATION, FELT THAT CLAIMANT HAD WHAT WOULD 

HAVE TO BE CALLED IDIOPATHIC OSTEOPOROSIS• PROCEEDED BY A HISTORY OF 

LONG ETHANOL ( ALCOHOL) USE ASSOCIATED WITH A POOR DIETARY HISTORY, 

MILK HAD BEEN USED VERY INFREQUENTLY IN CLAIMANT'S DIET AND HE HAD 
A HISTORY OF LONG PERIODS OF SKIPPING MEALS AND FREQUENTLY NOT HAVING 
HAD MEAT FOR A NUMBER OF MEALS NOR CONSUMING FRUIT WITH ANY REGU

LARITY. FOR THESE REASONS• DR. STEPHENS SUGGESTED THAT CLAIMANT 
CONTINUE UNDER THE OBSERVATION OF HIS PHYSICIANS AND CONTINUE TO WEAR 

. HIS BACK BRACE AND HE PRESCRIBED CERTAIN MEDICATIONS PRIMARILY IN THE 

NATURE OF ·A NUTRITIONAL ADDITIVE• 

DR• HICKMAN• AFTER A PSYCHOLOGICAL EVALUATION OF CLAIMANT, 

-28-

HORMONE SHO S,  HA CLAIMAN HAD HAD NO ALCOHOL FOR OVER  WO YEARS,
CLAIMAN WAS S ILL COMPLAINING OF CONS AN BURNING IN HIS  HORACIC
SPINE AREA, HE IS 5 1 YEARS OLD AND WEARS HIS BACK BRACE EVERY DAY.
CLAIMAN S A ED HE COULD NO  HINK OF ANY JOB HE COULD DO IN HIS PRE
SEN CONDI ION BECAUSE HE IS UNABLE  O WORK AROUND  HE HOME AND IS
UNABLE  O COMPLE E MORE  HAN FIVE MINU ES OF WASHING DISHES OR ANY
O HER AC IVI Y.

At the heari g the employer raised the questio as to the bur
de OF PROOF AND  HE REFEREE RULED  HA  HE BURDEN OF PROOF WAS
UPON  HE APPEALING PAR Y,  HE EMPLOYER,  O OVER HROW  HE PRESUMED
VALIDI Y OF  HE DE ERMINA ION ORDER.

The referee further co cluded that the award of perma e t
TOTAL DISABILITY MADE BY THE DETERMINATION ORDER OF MAY 10, 1974
WAS WELL FOUNDED AND SHOULD BE AFFIRMED.

The BOARD, ON DE NO O RE IEW, DISAGREES. IT WOULD APPEAR THAT

THE REFEREE GA E THE GREATEST WEIGHT TO HIS OBSER ATION OF CLAIMANT
ON JUNE 1 0 , 1 9 7 5 WHEN HE NOTICED THE SUBSTANT 1AL WE IGHT LOSS SINCE
HE HAD SEEN HIM ON JUNE 6 , 19 7 3 AND ALSO GA E GREAT WEIGHT TO THE
CLAIMANT'S WIFE'S DESCRIPTION OF CLAIMANT'S SLOWLY DETERIORATING
CONDITION.

The REFEREE SAYS A READING OF ALL THE MEDICAL REPORTS DOES NOT
PRESENT THE PICTURE OF THE CLAIMANT HE OBSER ED AT THE HEARING THE
BOARD FINDS THAT A READING OF THE MEDICAL REPORTS CERTAINLY DOES NOT
JUSTIFY A FINDING OF PERMANENT TOTAL DISABILITY. CLAIMANT TOLD DR.
TROMMALD ON JULY 2 3 , 1 9 73 , THAT HE HAD LOST APPROXIMATELY 25 POUNDS,
DROPPING TO 150 POUNDS BUT THAT ON THAT DATE HE WEIGHED 160 POUNDS
WHICH WAS HIS 'WORKING WEIGHT'. CLAIMANT STATED HIS WEIGHT HAD BEEN
AS HIGH AS 2 10 POUNDS THREE YEARS PRE IOUS AND HE STARTED LOSING
WHEN HE COMMENCED WORKING ON THE DOCK WHICH HE DID BECAUSE HE WAS
TOO NER OUS TO ENJOY TRUCK DRI ING. CLAIMANT TOLD DR. TROMMALD HE
WOULD LIKE TO RETURN TO HIS WORK AS A DOCKMAN LOADING AND UNLOADING.
DR. TROMMALD, UPON INTER IEWING CLAIMANT, FOUND HIM TO BE  ERY
COOPERATI E AND A RATHER INTELLIGENT 4 8 YEAR OLD MAN IN NO GREAT PAIN
OR DISTRESS AS LONG AS HE WAS NOT MO ING. HE HAD NO SLURRING OF SPEECH
AND HIS EYES WERE CLEAR. CLAIMANT AD ISED HIM THAT HE HAD NOT HAD A
DRINK IN THE PAST SE EN MONTHS ALTHOUGH HE ADMITTED THAT PRIOR THERE
TO HE HAD BEEN A ERAGING A PINT A DAY AND SMOKING APPROXIMATELY TWO
PACKAGES OF CIGARETTES A DAY. CLAIMANT TAKES SUBSTANTIAL MEDICATION
BUT HAS APPARENTLY ADOPTED A REMARKABLE TOLERANCE TO THE DRUGS, DR.
TROMMALD CAUTIONED HIM THAT HE SHOULD TRY TO GI E THEM UP AS SOON AS
POSSIBLE ON A GRADUAL BASIS.

It w s  t THIS TIME THAT DR. TROMMALD suggested to dr. mckirdie

THAT CLAIMANT BE SENT TO GOOD SAMARITAN HOSPITAL FOR FURTHER DIAGNOSIS
DR. STEPHENS EXAMINED CLAIMANT AT THE REQUEST OF DR. MCKIRDIE BECAUSE
OF BACK PAIN AND THE PRESENCE OF A NUMBER OF DORSAL  ERTEBRA FRAC
TURES, ASSOCIATED WITH THE PICTURE OF OSTEOPOROSIS ON X-RAY STUDIES.
DR, STEPHENS, AFTER EXAMINATION, FELT THAT CLAIMANT HAD WHAT WOULD
HA E TO BE CALLED IDIOPATHIC OSTEOPOROSIS, PROCEEDED BY A HISTORY OF
LONG ETHANOL (ALCOHOL) USE ASSOCIATED WITH A POOR DIETARY HISTORY.
MILK HAD BEEN USED  ERY INFREQUENTLY IN CLAIMANT'S DIET AND HE HAD
A HISTORY OF LONG PERIODS OF SKIPPING MEALS AND FREQUENTLY NOT HA ING
HAD MEAT FOR A NUMBER OF MEALS NOR CONSUMING FRUIT WITH ANY REGU
LARITY. FOR THESE REASONS, DR. STEPHENS SUGGESTED THAT CLAIMANT
CONTINUE UNDER THE OBSER ATION OF HIS PHYSICIANS AND CONTINUE TO WEAR
HIS BACK BRACE AND HE PRESCRIBED CERTAIN MEDICATIONS PRIMARILY IN THE
NATURE OF A NUTRITIONAL ADDITI E.

Dr. HICKMAN, AFTER A PSYCHOLOGICAL E ALUATION OF CLAIMANT,
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THAT, IF PHYSICALLY ABLE, CLAIMANT SHOULD RETURN TO HIS 
FORMER OCCUPATION, IF NOT, HE STRONGLY RECOMMENDED REFERRAL TO THE 
VOCATIONAL REHABILITATION DIVISION FOR CAREFUL EDUCATION AND VOCATIONAL 
COUNSELING, AS PREVIOUSLY MENTIONED, THE MEMBERS OF THE BACK EVALU
ATION CLINIC HAD FOUND CL.Al. MANT' S LOSS OF FUNC.TION DUE TO HIS INDUS
TRIAL INJURY IN THE REGION OF MILD AND MILDLY MODERATE IF THE OSTEO
POROSIS WAS INCLUDED, ALTHOUGH CLAIMANT COULD NOT RETURN TO HIS OLD 
OCCUPATION THAT HE SHOULD BE ABLE TO RETURN TO SOME OTHER OCCUPATION 
IF HE COULD CONTINUE TO WEAR HIS BRACE AS REQUIRED 0 

fl.FTER THIS EXAMINATION CLAIMANT WAS EXAMINED BY DR 0 BEALS WHO 
NOTED THAT MANY OF THE PHYSICIANS WHO HAD SEEN AND-OR TREATED CLAIM
ANT HAD FELT HE MIGHT HAVE NEOPLASTIC OR METABOLIC DISEASE, IN ADDITION 
TO TRAUMA0 MANY INVESTIGATIONS FAILED TO REVEAL SUCH A DISEASE 0 DR 0 

BEALS FELT "f'.HAT AT THAT TIME CLAIMANT WAS NOT EXPERIENCING FURTHER 
VERTEBRAL COLLAPSE BUT WAS ,ST.ILL SEVERELY DISABLED AND PROBABLY 
SLOWLY WORSENING. THE ONLY SPECIFIC FEATURE HE _COULD IDENTIFY AS 
BEING DIFFERENT FROM THOSE FOUND As· A RESULT OF PREVIOUS EVALUATIONS 
WAS A DIFFUSE LYMPHADENOPOTHY INCLUDING SUPER CLAVICAL NODES 0 HE 
ADVISED A DIAGNOSTIC BIOPSY OF THE NODE. HIS BEST WORKING DIAGNOSIS 
WAS ALEUKEMIC LEUKEMIA BUT HE WASN'T SURE THIS WAS -RELATED TO THE 
INDUSTRIAL INJURY AND SUGGESTED THAT CLAIMANT DISCUSS THIS WITH HIS 
PHYSICIAN, DR, MINTZ, THERE IS NO EVIDENCE THAT A DISCUSSION WAS HAD 
NOR IS THERE ANY EVIDENCE THAT A BIOPSY WAS PERFORMED, SUBSEQUENTLY, 
CLAIMANT WAS EXAMINED BY DR, MARXER WHO FOUND A COLLAPSE OF THE 
VERTEBRAL BODIES OF 03 1 DS 1 07 1 08 WITH QUESTIONABLE NARROWING OF D9 1 

CAUSE UNKNOWN, WHETHER THE COMPRESSION OF THE ABOVE MENTIONED DOR
SAL SPINE WAS RELATE·� TO THE INDUSTRIAL ACCIDENT HE WAS UNABLE TO TELL 
WITHOUT OBSERVING THE ORIGINAL X-RAYS TAKEN IN EITHER NOVEMBER OR 
OCTOBER, 1972, HE·FELT THAT IF THEY WERE OLD THEN CLAIMANT WAS ABLE 
TO RETURN TO WORK, HE ALSO FELT THAT CLAIMANT, EVEN AT THAT TIME, 
COULD DO SOME LIGHT WORK, HIS FINDINGS WERE VERY MINIMAL RELATIVE 
TO ANY TYPE OF INJURY ALTHOUGH CLAIMANT'S SUBJECTIVE SYMPTOMS SEEM 
TO BE QUITE GREAT, 

DR, HICKMAN AGAIN SAW CLAIMANT FOR A FOLLOW UP PSYCHOLOGICAL 
EXAM IN"ATION ON DECEMBER 1 6 1 1974 • HIS PROGNOSIS FOR RESTORATION AND 
REHABILITATION OF CLAIMANT WAS POOR AS FAR AS PSYCHOLOGICAL FACTORS 
WERE CONCERNED - CLAIMANT HAS NOT WORKED SINCE HIS INDUSTRIAL ACCI
DENT IN OCTOBER, 1972, DR, HICKMAN SAID THAT CLAIMANT FELT HE WOULD 
NOT BE ABLE TO RETURN TO WORK, CLAIMANT IS VIRTUALLY A PSYCHOLOGICAL 
INVALID, AT LEAS.T HE HAS PSYCHOLOGICALLY WITHDRAWN FROM THE WORK 

'FORCE, WITH HIS CONVICTION THAT HE IS NOT ABLE TO DO ANY KIND OF WORK, 
AS LONG AS CLAIMANT.CONTINUES _TO THINK OF HIMSELF AS SO'SEVERELY 
DISABLED IT IS HIGHLY UNLIKELY THAT HE WILL EVER RETURN TO GAINFUL 
EMPLOYMENT, CLAIMANT IS SERIOUSLY PREOCCUPIED WITH HIS SYMPTOMS AND 
HIGHLY OVER-FOCUSED ON THEM, DR 0 HICKMAN CONCLUDED THAT THE CLAIM
ANT HAD NO INTENTION. OF EVER RETURNING TO WORK BUT HE WAS UNABLE TO 
FIND MORE THAN A MODERATE RELATIONSHIP BETWEEN CLAIMANT'S INDUSTRIAL 
ACCIDENT AND HIS EXISTING. PSYCHOPATHOLOGY A_ND HE FOUND NO REASON TO 
BELIEVE THAT ANY PSYCHOPATHOLOGY SPECl·FICALLY RELATED TO THE INDUS
TRIAL ACCIDENT WOULD BE PERMANENT IF CLAIMANT WOULD DEAL MORE EFFEC
TIVELY WITH HIS VOCATIONAL PROBLEMS, DR, HICKMAN FELT THAT CLAIMANT 
HAD A VERY WEAK PERSONALITY AND THERE WAS CERTAINLY SOME BASIS FOR 
WONDERING iF CLAIMANT. WAS CONSCIOUSLY EXAGGERATING HI_S SYMPTOMS FOR 
COMPENSATION PURPOSES, IN A FOLLOWUP EXAMINATION REPORT DR, HICKMAN 
REITERATED THAT THERE WAS STILL NO MORE THAN A MILD RELATIONSHIP 
BETWEEN THE INDUSTRIAL INJURY AND CLAIMANT'S CURRENT PSYCHOPATHOLOGY, 

THE BOARD CONCLUDES THAT THE MEDICAL REPORTS AND PSYCHOLOGICAL 
EVALUATIONS SIMPLY DO NOT SUPPORT A FINDING OF PERMANENT TOTAL DIS-· 
ABILITY, THE REFEREE APPARENTLY BASED HIS AFFIRMANCE OF THE DETER
MINATION ORDER WHICH AWARDED PERMANENT TOTAL DISABILITY SOLELY UPON 
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RECOMMENDED THAT, IF PHYSICALLY ABLE, CLAIMANT SHOULD RETURN TO HIS
FORMER OCCUPATION, IF NOT, HE STRONGLY RECOMMENDED REFERRAL TO THE
 OCATIONAL REHABILITATION DI ISION FOR CAREFUL EDUCATION AND  OCATIONAL
COUNSELING, AS PRE IOUSLY MENTIONED, THE MEMBERS OF THE BACK E ALU
ATION CLINIC HAD FOUND CLAIMANT'S LOSS OF FUNCTION DUE TO HIS INDUS
TRIAL INJURY IN THE REGION OF MILD AND MILDLY MODERATE IF THE OSTEO
POROSIS WAS INCLUDED, ALTHOUGH CLAIMANT COULD NOT RETURN TO HIS OLD
OCCUPATION THAT HE SHOULD BE ABLE TO RETURN TO SOME OTHER OCCUPATION
IF HE COULD CONTINUE TO WEAR HIS BRACE AS REQUIRED,

After this exami atio claima t was exami ed by dr, beals who
NOTED THAT MANY OF THE PHYSICIANS WHO HAD SEEN AND-OR TREATED CLAIM
ANT HAD FELT HE MIGHT HA E NEOPLASTIC OR METABOLIC DISEASE, IN ADDITION
TO TRAUMA. MANY IN ESTIGATIONS FAILED TO RE EAL SUCH A DISEASE. DR.
BEALS FELT THAT AT THAT TIME CLAIMANT WAS NOT EXPERIENCING FURTHER
 ERTEBRAL COLLAPSE BUT WAS STILL SE ERELY DISABLED AND PROBABLY
SLOWLY WORSENING. THE ONLY SPECIFIC FEATURE HE COULD IDENTIFY AS
BEING DIFFERENT FROM THOSE FOUND AS A RESULT OF PRE IOUS E ALUATIONS
WAS A DIFFUSE LYM PHADE NOPOTHY INCLUDING SUPER CLA ICAL NODES. HE
AD ISED A DIAGNOSTIC BIOPSY OF THE NODE. HIS BEST WORKING DIAGNOSIS
WAS ALEUKEMIC LEUKEMIA BUT HE WASN'T SURE THIS WAS RELATED TO THE
INDUSTRIAL INJURY AND SUGGESTED THAT CLAIMANT DISCUSS THIS WITH HIS
PHYSICIAN, DR. MINTZ. THERE IS NO E IDENCE THAT A DISCUSSION WAS HAD
NOR IS THERE ANY E IDENCE THAT A BIOPSY WAS PERFORMED. SUBSEQUENTLY,
CLAIMANT WAS EXAMINED BY DR. MARXER WHO FOUND A COLLAPSE OF THE
 ERTEBRAL BODIES OF D3 , D5 , D7 , D8 WITH QUESTIONABLE NARROWING OF D9 ,
CAUSE UNKNOWN. WHETHER THE COMPRESSION OF THE ABO E MENTIONED DOR
SAL SPINE WAS RELATED TO THE INDUSTRIAL ACCIDENT HE WAS UNABLE TO TELL
WITHOUT OBSER ING THE ORIGINAL X-RAYS TAKEN IN EITHER NO EMBER OR
OCTOBER, 1 9 72 . HE FELT THAT IF THEY WERE OLD THEN CLAIMANT WAS ABLE
TO RETURN TO WORK, HE ALSO FELT THAT CLAIMANT, E EN AT THAT TIME,
COULD DO SOME LIGHT WORK. HIS FINDINGS WERE  ERY MINIMAL RELATI E
TO ANY TYPE OF INJURY ALTHOUGH CLAIMANT'S SUBJECTI E SYMPTOMS SEEM
TO BE QUITE GREAT.

Dr. HICKMAN AGAIN SAW CLAIMANT FOR A FOLLOWUP PSYCHOLOGICAL
EXAMINATION ON DECEMBER 1 6 , 1 9 74 . HIS PROGNOSIS FOR RESTORATION AND
REHABILITATION OF CLAIMANT WAS POOR AS FAR AS PSYCHOLOGICAL FACTORS
WERE CONCERNED CLAIMANT HAS NOT WORKED SINCE HIS INDUSTRIAL ACCI
DENT IN OCTOBER, 1 9 72 . DR. HICKMAN SAID THAT CLAIMANT FELT HE WOULD
NOT BE ABLE TO RETURN TO WORK, CLAIMANT IS  IRTUALLY A PSYCHOLOGICAL
IN ALID. AT LEAST HE HAS PSYCHOLOGICALLY WITHDRAWN FROM THE WORK
FORCE, WITH HIS CON ICTION THAT HE IS NOT ABLE TO DO ANY KIND OF WORK.
AS LONG AS CLAIMANT CONTINUES TO THINK OF HIMSELF AS SO SE ERELY
DISABLED IT IS HIGHLY UNLIKELY THAT HE WILL E ER RETURN TO GAINFUL
EMPLOYMENT. CLAIMANT IS SERIOUSLY PREOCCUPIED WITH HIS SYMPTOMS AND
HIGHLY O ER-FOCUSED ON THEM. DR. HICKMAN CONCLUDED THAT THE CLAIM
ANT HAD NO INTENTION OF E ER RETURNING TO WORK BUT HE WAS UNABLE TO
FIND MORE THAN A MODERATE RELATIONSHIP BETWEEN CLAIMANT'S INDUSTRIAL
ACCIDENT AND HIS EXISTING PSYCHOPATHOLOGY AND HE FOUND NO REASON TO
BELIE E THAT ANY PSYCHOPATHOLOGY SPECIFICALLY RELATED TO THE INDUS
TRIAL ACCIDENT WOULD BE PERMANENT IF CLAIMANT WOULD DEAL MORE EFFEC
TI ELY WITH HIS  OCATIONAL PROBLEMS. DR. HICKMAN FELT THAT CLAIMANT
HAD A  ERY WEAK PERSONALITY AND THERE WAS CERTAINLY SOME BASIS FOR
WONDERING IF CLAIMANT WAS CONSCIOUSLY EXAGGERATING HIS SYMPTOMS FOR
COMPENSATION PURPOSES. IN A FOLLOWUP EXAMINATION REPORT DR. HICKMAN
REITERATED THAT THERE WAS STILL NO MORE THAN A MILD RELATIONSHIP
BETWEEN THE INDUSTRIAL INJURY AND CLAIMANT'S CURRENT PSYCHOPATHOLOGY.

The bo rd concludes th t the medic l reports  nd PSYCHOLOGICAL

E ALUATIONS SIMPLY DO NOT SUPPORT A FINDING OF PERMANENT TOTAL DIS
ABILITY. THE REFEREE APPARENTLY BASED HIS AFFIRMANCE OF THE DETER
MINATION ORDER WHICH AWARDED PERMANENT TOTAL DISABILITY SOLELY UPON
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OBSERVATION OF CL.Al MANT AT THE HEARING ON JUNE t O I I 9 7 S ANO COM

PARING IT WITH CLAIMANT'S APPEARANCE ON JUNE 6 1 t 9 7 3 WHEN HE HAO ALSO 

OBSERVED HI Me HE GAVE GREAT WEIGHT TO THE FACT THAT CLAIMANT HAD 
LOST SUBSTANTIAL WEIGHT AND AGED CONSIDERABLY - HE ALSO GAVE GREAT 
WEIGHT TO DESCRIPTION GIVEN BY CLAIMANT'S WIFE OF CLAIM~1•s '"'RESENT 
CONDITION• THE BOARD FEELS THAT THE CONTENT OF THE MEDIC AL RE ORUS 
MUST BE GIVEN GREATER CONSIDERATION IN THIS t. ASE THAN THE ,.>BSE RVATION 

OF THE REFE REEe DR. STEPHENS, FOR EXAMPLE I STATES THAT C..LAI MANT 
HAS WHAT WOULD HAVE TO BE CALLED 'IDIOPATHIC OSTEOPOROSIS' !:sROUGH"T 
ABOUT BYAL.ONG HISTORY OF DISABUSE OF HIS BODY THROUGH POOR EATING 
AND DRINKING HABITS• 

THE BACK EVALUATION CLINIC FOUND THE LOSS OF FUNCTION, AS RE
LATED TO THE THORACIC SPINE, INCLUDING THE OSTEOPOROSIS, WAS MILDLY 
MODERATE AND WITH RESPECT TO THE INDUSTRIAL INJURY ONLY MILD• DR 0 

MARXERS FINDINGS WERE VERY MINIMAL RELATIVE TO ANY TYPE OF AN INJURY 

ALTHOUGH CLAIMANT'S OBJECTIVE SYMPTOMS APPARENTLY WERE QUITE GREAT 0 

HE FELT THAT CLAIMANT WAS ABLE AT THAT TIME TO RETURN TO SOME TYPE 
OF LIGHT WORK0 

THE BOARD AGREES WITH THE REFEREE THAT THE E MPLOYE R 0 HAVING 
QUESTIONED THE DETERMINATION ORDER 1 HAS THE BURDEN OF PROV ING TH AT 
THE AWARD MADE THEREBY WAS IMPROPER, BUT DOES NOT AGRE.E: THAT l. t Al M 
ANT IS PERMANENTLY AND TOTAL•LY DISABLED, 

As A RESULT OF HIS INDUSTRIAL INJURY OF OCTOBER I 3 1 I 9 1 Z I LAI"-'· 
ANT HAS SUFFERED A SUBSTANTIAL LOSS OF EARNING CAPAC.ITV, AL rHOUGH 
MUCH OF TH 15 LOSS CAN BE ATTRIBUTED TO CLAIMANT'S LACK OF- •vi<.' r IVA
TJON TO SEEK ANY TYPE OF RETRAINING AND HIS REFUSAL TO ATTl MPT ANY 
TYPE OF LIGHT WORK WITHIN HIS PHYSICAL CAPABILITIES. THE HOARL, cor-. 
CLUOES THAT CL.Al MANT WOULD BE ADEQUATELY AWARDED FOR HIS PRF SE NT 
LOSS OF WAGE EARNING CAPACITY BY AN AWARD OF 1 6 0 DEGRE: E: S IIVHIC..H QE PRI: 
SENTS SO PER CENT OF THE MAXIMUM ALLOWABLE BY STATUTE FOR HIS ut-.
SCHEDULED DISABILITY, 

THE REFEREE ALSO DIRECTED THE EMPLOYER TO PAV FOR ALL PRE SCR1l--'
TIONS EXPENSES PERTAINING TO THE MANAGEMENT OF CLAIMANT'S •ORSAL 
COMPRESSION FRACTURE RESIDUALS WHICH WERE INTERTWINED WITH THE OSTEO
POROSIS AND AS OUTLINEDBYDRe MINTZ'SLETTEROFJANUARY2.0 1 1976. 

ORS 6 5 6 • 2. 4 5 PROVIDES THAT A DIRECT RESPONSIBILITY E MPLOYE: t:.t MUST 
PROVIDE MEDICAL SER'.\flCES FOR CONDITIONS RESULTING FROM A COMPENSABLE 
INJURY ANO THIS INCLUDES DRUGS AND MEDICINE 0 THE EMPLOYER ..:.ONTliNDS 
THAT IN ORDER TO BE COMPENS~BLE THE MEDICAL EXPENSES MUST BE FOR 
CONDITIONS WHICH RESULT FROM A COMPENSABLE IN.JURY AS OPPOSED TO A 
PRE-EXISTING DISABILITY ANO THAT THE MEDICATIONS DESCRIBE. � IN DRe 
MINTZ 1 S LETTER OF JANUARY 2.0 1 1976 ANO THE ATTACHME"-'TS THERETO, A.R� 
INTENDED TO TREAT ONLY THE PRE-EXISTING OSTEOPOROSIS AND, THE RE FORE, 
THE EMPLOYER NO LONGER SHOULD BE REQUIRED TO CONTINUE PAV INC.:, FOR THIS 

MEDICATION• 

THE BOARD FINDS IT VERY DIFFICULT TO DISTINGUIS~· 8ETWE.EN THE 
MEDIC AT IONS PRESCRIBED FOR THE SYMPTOMS RE LA TING TO THE INDUSTRIAL 
INJURY -AND THOSE PRESCRIBED FOR PRE-EXISTING OSTEOPOROSIS 0 OBVl0USL V 1 

THE VALIUM IS PRESCRIBED FOR CONTROL OF- MUSCLE SPASMS AND '-'AIN Af\iu 
THE DRIXORAL. IS PRESCRIBED FOR THE CONGESTION OF THE LUNGS v\/HICH 
FOLLOWED THE CHEST INJURY - HOWEVER, THE PRESCRI.PTIONS OF DICAL1.... IUM 
PHOSPHATE, DIANOBL.E AND SODIUM FLORIDE APPARENTLY ARE PRESl..RIBED 
FOR CLAIMANT' s OSTEOPOROsis. 

THE BOARD CONCLUDES THAT THE EMPLOYER IS RESPONSIBL.E ONLY FOR 
THE MEDICATION NECESSARY FOR THE CONTINUED TREATMENT OF CLAIMANT'::, 

CONDITION AS IT RESULTS DIRECTLY FROM HIS INDUSTRIAL INJURY OF OCTOBER 13 1 
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HIS OBSER ATION OF CLAIMANT AT THE HEARING ON JUNE 10, 1975 AND COM
PARING IT WITH CLAIMANT'S APPEARANCE ON JUNE 6 , 1 9 73 WHEN HE HAD ALSO
OBSER ED HIM, HE GA E GREAT WEIGHT TO THE FACT THAT CLAIMANT HAD
LOST SUBSTANTIAL WEIGHT AND AGED CONSIDERABLY HE ALSO GA E GREAT
WEIGHT TO DESCRIPTION GI EN BY CLAIMANT'S WIFE OF CLAIMANT'S -RESENT
CONDITION, THE BOARD FEELS THAT THE CONTENT OF THE MEDICAL RE ORUS
MUST BE GI EN GREATER CONSIDERATION IN THIS CASE THAN THE OBSER ATION
OF THE REFEREE, DR. STEPHENS, FOR EXAMPLE, STATES THAT CLAIMANT
HAS WHAT WOULD HA E TO BE CALLED IDIOPATHIC OSTEOPOROSIS' BROUGHT
ABOUT BY A LONG HISTORY OF DISABUSE OF HIS BODY THROUGH POOR EATING
AND DRINKING HABITS,

The back evaluation clinic foun the loss of function, as re

l ted TO THE THORACIC SPINE, INCLUDING THE OSTEOPOROSIS, WAS MILDLY
MODERATE AND WITH RESPECT TO THE INDUSTRIAL INJURY ONLY MILD, DR,
MARXERS FINDINGS WERE  ERY MINIMAL RELATI E TO ANY TYPE OF AN INJURY
ALTHOUGH CLAIMANT'S OBJECTI E SYMPTOMS APPARENTLY WERE QUITE GREAT.
HE FELT THAT CLAIMANT WAS ABLE AT THAT TIME TO RETURN TO SOME TYPE
OF LIGHT WORK.

The BOARD AGREES WITH THE REFEREE THAT THE EMPLOYER, HA ING

QUESTIONED THE DETERMINATION ORDER, HAS THE BURDEN OF PRO ING THAT
THE AWARD MADE THEREBY WAS IMPROPER, BUT DOES NOT AGREE THAT <- i AIM
ANT IS PERMANENTLY AND TOTALLY DISABLED.

As A RESULT OF HIS INDUSTRIAL INJURY OF OCTOBER 13, 19 7 2 < L Al M

ANT HAS SUFFERED A SUBSTANTIAL LOSS OF EARNING CAPACITY,  l THOUGH
MUCH OF THIS LOSS CAN BE ATTRIBUTED TO CLAIMANT'S LACK Of MiTI A-
T1ON TO SEEK ANY TYPE OF RETRAINING AND HIS REFUSAL TO ATT t MPT ANY
TYPE OF LIGHT WORK WITHIN HIS PHYSICAL CAPABILITIES. THE -OARU CON
CLUDES THAT CLAIMANT WOULD BE ADEQUATELY AWARDED FOR HIS PRFSENT
LOSS OF WAGE EARNING CAPACITY BY AN AWARD OF 1 6 0 DEGRE E S WHICH RE PRE
SENTS 50 PER CENT OF THE MAXIMUM ALLOWABLE BY STATUTE FOR HIS UN
SCHEDULED DISABILITY.

The REFEREE ALSO DIRECTED THE EMPLOYER TO PAY FOR ALL PRESCRIP
TIONS EXPENSES PERTAINING TO THE MANAGEMENT OF CLAIMANT' S iORSAL
COMPRESSION FRACTURE RESIDUALS WHICH WERE INTERTWINED WITH THE OSTEO
POROSIS AND AS OUTLINED BY DR. MINTZ's L E TTER OF JANUARY 20, 1976.

OrS 6 5 6 . 24 5 PRO IDES THAT A DIRECT RESPONSIBILITY EMPLOYER Mu

PRO IDE MEDICAL SER ICES FOR CONDITIONS RESULTING FROM A COMPENSAB
INJURY AND THIS INCLUDES DRUGS AND MEDICINE. THE EMPLOYER CONTENDS
THAT IN ORDER TO BE COMPENSABLE THE MEDICAL EXPENSES MUST BE FOR
CONDITIONS WHICH RESULT FROM A COMPENSABLE INJURY AS OPPOSED TO A
PRE-EXISTING DISABILITY AND THAT THE MEDICATIONS DESCRIBED IN DR.
MINTZ'S LETTER OF JANUARY 20 , 1 9 76 AND THE ATTACHME NTS THE RE TO, Attt-
INTENDED TO TREAT ONLY THE PRE-EXISTING OSTEOPOROSIS AND, THEREFORE .
THE EMPLOYER NO LONGER SHOULD BE REQUIRED TO CONTINUE PAYING FOR THIS
MEDICATION.

The boar fin s it very  ifficult to  istinguish between the

MEDICATIONS PRESCRIBED FOR THE SYMPTOMS RELATING TO THE INDUSTRIAL
INJURY AND THOSE PRESCRIBED FOR PRE-EXISTING OSTEOPOROSIS. OB IOUSLY,
THE  ALIUM IS PRESCRIBED FOR CONTROL OF MUSCLE SPASMS AND A | N AND
THE DRIXORAL IS PRESCRIBED FOR THE CONGESTION OF THE LUNGS WHICH
FOLLOWED THE CHEST INJURY HOWE ER, THE PRESCRIPTIONS OF DICAU-IUM
PHOSPHATE, DIANOBLE AND SODIUM FLORIDE APPARENTLY ARE PRESCRIBED
FOR CLAIMANT'S OSTEOPOROSIS.

The BOARD CONCLUDES THAT THE EMPLOYER IS RESPONSIBLE ONLY FOR
THE MEDICATION NECESSARY FOR THE CONTINUED TREATMENT OF CLAIMANT'S
CONDITION AS IT RESULTS DIRECTLY FROM HIS INDUSTRIAL INJURY OF OCTOBER 13,
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972 • CLAIMANT SHALL SUBMIT TO THE EMP.LOYER, AND ITS CARRIER, AN 

AMENDED MEDICAL EXPENSE CLAIM SHOWING ONLY THOSE PRESCRIPTIONS WHICH 

RELATE TO CLAIMANT'S COMPENSABLE INJURY OF OCTOBER 13, 1972• THE 

EMPLOYER SHALL PAY DR 0 MINTZ:' BILL IN THE AMOUNT OF 30 D.OLLARS INAS

MUCH AS HE REVIEWED THE RECORD AS TO PRESCRIPTIONS AND REPORTED SAME 

TO THE: REFEREE, PURSUANT TO A REQUEST MADE AT THE HEARING BY THE 

EMPLOYER. 

ORDER 

THE ORDER OF THE REFEREE, DATED JANUARY 23 • 1,976 t IS REVERSED 0 

CLAIMANT IS AWARDED 16 0 DEGREES OF A MAXIMUM OF 3 l 0 DEGREES 

FOR UNSCHEDULED DISABILITY, EFFECTIVE MAY t O 1 974 • THIS IS IN LIEU 

OF THE DETERMINA.TION ORDER, MAILED MAY 10 0 1974 1 WHEREBY CLAIMANT 

WAS AWARDED PERMANENT TOTAL DISABILITY, EFFECTIVE MAY 1 1 19 74 AND 

WHICH WAS AFFIRMED BY THE REFEREE'S ORDER OF JANUARY 23 1 1976 0 

THE EMPLOYER SHALL BE ALLOWED TO APPLY ITS PAYMENTS OF COM

PENSATION FOR PERMANENT TOTAL DISABILITY, COMMENCING MAY 1, 1 974 AND 

PAID THROUGH THE DATE OF THIS ORDER, ON ITS LIABILITY FOR COMPENSATION 

FOR PERMANENT PARTIAL DISABILITY AWARDED BY THIS ORDER. 

DR 0 MINTZ' BILL DATED JANUARY 20 1 1976 IN THE AMOUNT OF 30 DOL

LARS SHALL BE PAID BY THE EM PLOYER 0 

WCB Cft,SE NO. 76-294 

RICHARD M. OLSON, CLAIMANT 
HUGH K 0 COLE, JR 0 , CLAIMANT'S ATTY 0 

DEPT 0 OF JUSTICE, DEFENSE ATTY 0 

OWN MOTION ORDER REMANDING FOR HEARING 

JULY 20, 1976 

ON OR ABOUT JANUARY 2 5, 1 955 CLAIMANT SUSTAINED AN INDUSTRIAL 

INJURY TO HIS LOW BACK WHILE EMPLOYED BY NATIONAL CASH REGISTER C0 0 

AFTER A LAMINECTOMY AND FUSION, INFECTION DEVELOPED WHICH RESULTED 

IN A CONDITION OF OSTEOMYOLITIS WHICH WAS ACCEPTED AS COMPENSABLY 

RELATED BY STATE INDUSTRIAL ACCIDENT COMMISSION 0 AS A CONSEQUENCE 

OF THE INDUSTRIAL INJURY AND THE RESULT OF OSTEOMYOLITIS 0 CLAIMANT 

WAS AWARDED COMPENSATION EQUAL TO 5 5 PER CENT LOSS FUNCTION OF AN 

ARM WHICH, UPON APPEAL, WAS INCREASED TO 75 PER CENT LOSS OF FUNC

TION OF AN ARM BY A JUDGMENT ORDER, ENTERED SEPTEMBER 5 1 195 7 • 

CLAIMANT RECEIVED NO FURTHER DISABILITY COMPENSATION ON ACCOUNT OF 

HIS INDUSTRIAL INJURY SAVE AND EXCEPT PAYMENT OF COMPENSATION FOR 

TEMPORARY TOTAL DISABILITY DURING 1975 t TOGETHER WITH PAYMENT OF 

CERTAIN MEDICAL EXPENSES 0 

CLAIMANT CONTENDS THAT THE OSTEOMYOLITIS CONDITION HAS CONTIN

UED IN STAGES OF EXACERBATION AND REMISSION TO THE PRESENT TIME 0 ON 

SEVERAL OCCASIONS FROM 1957 AND 1975 THIS CONDITION REQUIRED MEDICAL 

TREATMENT BUT REOPENINGS OF CLAIMANT'S CLAIM WERE REFUSED• CLAIM

ANT'S AGGRAVATION RIGHTS HAVE EXPIRED. 

0N JUNE 1 • 197 6 CLAIM ANT REQUESTED THE BOARD TO EXERCISE ITS 

OWN MOTION JURISDICTION, PURSUANT TO ORS 656 0 278 0 AND REOPEN HIS 

CLAIM FOR FURTHER COMPENSATION• IN SUPPORT OF HIS REQUEST CLAIMANT 

SUBMITTED MEDICAL REPORTS FROM DOCTO~S WOOLPEST, MILLS AND SPATARO 

ALSO HIS OWN AFFIDAVIT AND THE AF"FIDAVIT OF" HIS WIF"E SETTING F"ORTH 

THE CIRCUMSTANCES OF CLAIMANT'S MEDICAL CONDITION BETWEEN 1 957 AND 

1975. 

-3 1 -

1 9 7 2 . CLAIMANT SHALL SUBMIT TO THE EMPLOYER, AND ITS CARRIER, AN
AMENDED MEDICAL EXPENSE CLAIM SHOWING ONLY THOSE PRESCRIPTIONS WHICH
RELATE TO CLAIMANT1 S COMPENSABLE INJURY OF OCTOBE R 1 3 , 1 9 72 . THE
EMPLOYER SHALL PAY DR. MINTZ BILL IN THE AMOUNT OF 3 0 DOLLARS INAS
MUCH AS HE RE IEWED THE RECORD AS TO PRESCRIPTIONS AND REPORTED SAME
TO THE REFEREE, PURSUANT TO A REQUEST MADE AT THE HEARING BY THE
E MPLOYER.

, ORDER
The or er of the referee,  ate January 23 , 1 97 6 , is reverse .

Claimant is awar e 160  egrees of a maximum of 320  egrees

FOR UNSCHEDULED DISABILITY, EFFECTI E MAY 1 , 1 9 74 . THIS IS IN LIEU
OF THE DETERMINATION ORDER, MAILED MAY 1 0 , 1 9 74 , WH E R E BY C LA I MANT
WAS AWARDED PERMANENT TOTAL DISABILITY, EFFECTI E MAY 1 , 1 9 74 AND
WHICH WAS AFFIRMED BY THE REFEREE1 S ORDER OF JANUARY 23, 1976.

The employer shall be allowe to apply its payments of COM
PENSATION FOR PERMANENT TOTAL DISABILITY, COMMENCING MAY 1 , 1 9 74 AND
PAID THROUGH THE DATE OF THIS ORDER, ON ITS LIABILITY FOR COMPENSATION
FOR PERMANENT PARTIAL DISABILITY AWARDED BY THIS ORDER.

Dr. MINTZ* BILL DATED JANUARY 2 0 , 1 9 7 6 IN THE AMOUNT OF 30 DOL
LARS SHALL BE PAID BY THE EMPLOYER.

WCB CASE NO. 76-294 JULY 20, 1976

RICHARD M. OLSON, CLAIMANT
HUGH K. COLE, JR., CLAIMANT'S ATTY.
DEPT. OF JUSTICE, DEFENSE ATTY.
OWN MOTION ORDER REMANDING FOR HEARING

On OR ABOUT JANUARY 2 5 , 1 9 5 5 CLAIMANT SUSTAINED AN INDUSTRIAL
INJURY TO HIS LOW BACK WHILE EMPLOYED BY NATIONAL CASH REGISTER CO.
AFTER A LAMINECTOMY AND FUSION, INFECTION DE ELOPED WHICH RESULTED
IN A CONDITION OF OSTEOMYOLIT1S WHICH WAS ACCEPTED AS COMPENSABLY
RELATED BY STATE INDUSTRIAL ACCIDENT COMMISSION. AS A CONSEQUENCE
OF THE INDUSTRIAL INJURY AND THE RESULT OF OSTEOMYOL IT I S, CLAIMANT
WAS AWARDED COMPENSATION EQUAL TO 5 5 PER CENT LOSS FUNCTION OF AN
ARM WHICH, UPON APPEAL, WAS INCREASED TO 75 PER CENT LOSS OF FUNC
TION OF AN ARM BY A JUDGMENT ORDER, ENTERED SEPTEMBERS, 1 95 7 .
CLAIMANT RECEI ED NO FURTHER DISABILITY COMPENSATION ON ACCOUNT OF
HIS INDUSTRIAL INJURY SA E AND EXCEPT PAYMENT OF COMPENSATION FOR
TEMPORARY TOTAL DISABILITY DURING I 97 5 , TOGETHER WITH PAYMENT OF
CERTAIN MEDICAL EXPENSES.

Claimant conten s that the osteomyolitis con ition has contin

ue in stages of exacerbation an remission to the present time, on
SE ERAL OCCASIONS FROM 1 9 5 7 AND 1 9 7 5 THIS CONDITION REQUIRED MEDICAL
TREATMENT BUT REOPENINGS OF CLAIMANT'S CLAIM WERE REFUSED, CLAIM
ANT'S AGGRA ATION RIGHTS HA E EXPIRED.

On JUNE 1 , 1 9 76 CLAIMANT REQUESTED THE BOARD TO EXERCISE ITS
OWN MOTION JURISDICTION, PURSUANT TO ORS 6 5 6.2 7 8 , AND REOPEN HIS
CLAIM FOR FURTHER COMPENSATION. IN SUPPORT OF HIS REQUEST CLAIMANT
SUBMITTED MEDICAL REPORTS FROM DOCTORS WOOLPEST, MILLS AND SPATARO
ALSO HIS OWN AFFIDA IT AND THE AFFIDA IT OF HIS WIFE SETTING FORTH
THE CIRCUMSTANCES OF CLAIMANT'S MEDICAL CONDITION BETWEEN 1 95 7 AND
1 9 7 5 .
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JANUARY 16, 1976 CLAIMANT REQUESTED A HEARING RELATING TO 

THIS CLAIM, SPECIFICALLY, ON THE ISSUE OF THE PROPRIETY OF THE STATE 

ACCIDENT INSURANCE FUND'S CLAIM CLOSURE WITHOUT ADDITIONAL AWARD OF 

PERMANENT DISABILITY. THE FUND HAD VOLUNTARILY CLOSED THE CLAIM WITH

OUT SUBMITTING IT TO EVALUATION DIVISION, FOR A DETERMINATION PURSUANT 

TO ORS 656.278, 

THE EVIDENCE BEFORE THE BOARD AT THE PRESENT TIME IS NOT SUFFI

CIENT FOR IT TO DETERMINE THE MERITS OF THE REQUEST TO REOPEN THE 

1955 CLAIM• THEREFORE, THE MATTER IS REFERRED TO THE HEARINGS DIVI

SION WITH INSTRUCTIONS TO HOLD A HEARING, TAKE EVIDENCE, ON THE MERITS 

OF THE REQUEST TO REOPEN AND ALSO THE PROPRIETY OF THE UNILATERAL CLAIM 

CLOSURE BY THE FUND. 

UPON CONCLUSION OF THE HEARING, THE REFEREE SHALL CAUSE A TRAN

SCRIPT OF THE PROCEEDINGS TO BE PREPARED AND SUBMITTED TO THE BOARD 

TOGETHER WITH A RECOMMENDATION ON BOTH ISSUES, 

CLAIM NO. 0SX-005891 JULY 20, 1976 

ROBERT CHENEY, CLAIMANT 
WARNER ALLEN, CLAIMANT'S ATTY. 

ORDER OF DISMISSAL ON REQUEST FOR OWN MOTION 

ON MAY 13, 1976 CLAIMANT, THROUGH HIS ATTORNEY, REQUESTED THE 
BOARD TO EXERCISE ITS OWN MOTION JURISDICTION PURSUANT TO ORS 656. 2.78 

AND REOPEN HIS 1968 CLAIM. 

THE BOARD WAS ADVISED BY THE CARRIER, ARGONAUT INSURANCE COM

PANY, THAT IT WILL PAY CLAIMANT'S MEDICAL EXPENSES. CLAIMANT'S 

ATTORNEY WAS ADVI SEO OF TH 15 AND INDICATED, ON JUNE 9 • 1 9 7 6, THAT HE 

WOULD ADVISE THE BOARD IF THIS WAS SATISFACTORY. 

REPEATED TELEPHONE CALLS HAVE BEEN MADE TO THE CLAIMANT'S 

ATTORNEY BUT NO ACTION HAS BEEN TAKEN BY HIM, THEREFORE, THE BOARD 

CONCLUDES THAT CLAIMANT'S MEDICAL EXPENSES PAID BY THE CARRIER WAS 

SATISFACTORY AND THE REQUEST TO REOPEN UNDER THE BOARD'S OWN MOTION 

JUR I S0ICTION SHOULD BE DISMISSED, 

IT IS THEREFORE ORDERED THAT THE REQUEST TO REOPEN CLAIMANT'S 

CLAIM UNDER THE BOARDS OWN MOTION JURISDICTION NOW PENDING BEFORE THE 

BOARD IS HEREBY DISMISSED. 

WCB CASE NO. 75-3742 

THE BENEFICIARIES OF 

KENNETH ALLEN, DECEASED 
JAMES HUEGLI, CLAIMANT'S ATTY. 

DEPT, OF JUSTICE, DEFENSE ATTY. 
REQUEST FOR REVIEW BY BENEFICIARIES 

JULY 21, 1976 

REVIEWED BY BOARD MEMBERS WILSON ANO MOORE, 

THE BENEFICIARIES OF KENNETH ALLEN, DECEASED, HEREINAFTER CALLED 

CLAIMANT, ~EQUESTED BOARD REVIEW OF THE REFEREE'S ORDER WHICH SUS
TAINED THE DENIAL OF THE EMPLOYER. 
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On JANUARY 1 6 , 1 9 76 CLAIMANT REQUESTED A HEARING RELATING TO

THIS CLAIM, SPECIFICALLY, ON THE ISSUE OF THE PROPRIETY OF THE STATE
ACCIDENT INSURANCE FUND'S CLAIM CLOSURE WITHOUT ADDITIONAL AWARD OF
PERMANENT DISABILITY. THE FUND HAD  OLUNTARILY CLOSED THE CLAIM WITH
OUT SUBMITTING IT TO E ALUATION DI ISION, FOR A DETERMINATION PURSUANT
TO ORS 6 5 6.2 7 8 .

The E IDENCE BEFORE THE BOARD AT THE PRESENT TIME IS NOT SUFFI
CIENT FOR IT TO DETERMINE THE MERITS OF THE REQUEST TO REOPEN THE
1 95 5 CLAIM, THEREFORE, THE MATTER IS REFERRED TO THE HEARINGS DI I
SION WITH INSTRUCTIONS TO HOLD A HEARING, TAKE E IDENCE, ON THE MERITS
OF THE REQUEST TO REOPEN AND ALSO THE PROPRIETY OF THE UNILATERAL CLAIM
CLOSURE BY THE FUND.

Upon conclusion of the hearing, the referee shall cause a tran
script OF THE PROCEEDINGS TO BE PREPARED AND SUBMITTED TO THE BOARD
TOGETHER WITH A RECOMMENDATION ON BOTH ISSUES.

CLAIM NO. 05X—005891 JULY 20, 1976

ROBERT CHENEY, CLAIMANT
WARNER ALLEN, CLAIMANT' S ATTY.
ORDER OF DISMISSAL ON REQUEST FOR OWN MOTION

On MAY 1 3 , 1 97 6 CLAIMANT, THROUGH HIS ATTORNEY, REQUESTED THE
BOARD TO EXERCISE ITS OWN MOTION JURISDICTION PURSUANT TO ORS 6 5 6.2 7 8
AND REOPEN HIS 1 96 8 CLAIM.

The boar was a vise by the carrier, argonaut insurance com
p ny, THAT IT WILL PAY CLAIMANT' S MEDICAL EXPENSES. CLAIMANT' S
ATTORNEY WAS AD ISED OF THIS AND INDICATED, ON JUNE 9 , 1 97 6 , THAT HE
WOULD AD ISE THE BOARD IF THIS WAS SATISFACTORY.

Repeated telepho e calls have bee made to the claima t' s
ATTORNEY BUT NO ACTION HAS BEEN TAKEN BY HIM, THEREFORE, THE BOARD
CONCLUDES THAT CLAIMANT'S MEDICAL EXPENSES PAID BY THE CARRIER WAS
SATISFACTORY AND THE REQUEST TO REOPEN UNDER THE BOARD1 S OWN MOTION
JURISDICTION SHOULD BE DISMISSED.

It is therefore ordered that the request to reope claima t'S
CLAIM UNDER THE BOARDS OWN MOTION JURISDICTION NOW PENDING BEFORE THE
BOARD IS HEREBY DISMISSED.

WCB CASE NO. 75-3742 JULY 21, 1976

THE BENEFICIARIES OF

KENNE H ALLEN, DECEASEDJAMES HUEGLI, CLAIMANT'S ATTY.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR RE IEW BY BENEFICIARIES

Reviewe by boar members wilson an moore.

The BENEFICIARIES OF KENNETH ALLEN, DECEASED, HEREINAFTER CALLED
CLAIMANT, REQUESTED BOARD RE IEW OF THE REFEREE' S ORDER WHICH SUS
TAINED THE DENIAL OF THE EMPLOYER.















          
              
                
              

              
             
           
                
             
            
               
           
          

      
                
            
          
           
           

    
            

            
             
    

         
             
             
            
               

        
            
          
   

        
              
             
             
               
                  
            
             
            
           

  

            

WAS 2 4 YEARS OLD AND EMPLOYED AS A SECURITY PATROL-

MAN BY MT. HOOD COMMUNITY COLLEGE AT THE TIME OF HIS DEATH. HIS WORK 

HOURS WERE FROM 8 • 0 0 A 0 M 0 TO 4 • 0 0 P 0 M 0 , WITH TWO t 5 MINUTE COFFEE 

BREAKS AND A 3 0 MINUTE LUNCH BREAK - THESE BREAKS COULD BE TAKEN AT 

ANY TIME, BUT HE WAS.REQUIRED TO CARRY A TRANSCEIVER.WITH HIM AT ALL 

TIMES WHEREBY HE COULD BE CALLED BACK TO THE SITE IF .ANY PROBLEM 

SHOULD ARISE. HE USUALLY LUNCHED AT HOME, TWO MILES FROM THE COLLEGE. 

ON JULY , 197 5 AT t O • 0 0 A. M 0 THE WORKMAN INFORMED THE SWITCH

BOARD OPERATOR HE WAS TAKING AN EARLY LUNCH AND WAS GOING TO THE PORT

LAND TEACHERS CREDIT UNION, A SHORT DISTANCE AWAY, BUT THAT HIS RADIO 

WOULD BE TURNED ON WHILE HE WAS OFF CAMPUS. ON HIS WAY TO THE CREDIT 

UNION, IN HIS PERSONAL AUTOMOBILE, HE WAS KILLED WHEN HIS AUTOMOBILE 

WAS DEMOLISHED BY A LOG TRUCK WHICH RAN A RED LIGHT 0 

CLAIMANT CONTENDS THE CIRCUMSTANCES CONSTITUTE AN EXCEPTION 

TO THE 'GOING AND COM ING RULE' AS THE WORKMAN WAS ON A 'DUAL PURPOSE 

TRIP' - WAS CARRYING IMPEDIMENTA OF HIS EMPLOYMENT AND WAS PAID FOR 

HIS LUNCH HOUR. FURTHERMORE, SINCE THE WORKMAN WAS REQUIRED TO RE

SPOND TO ANY RADIO CALL, A RETENTION OF CONTROL EXISTED WHICH CON

VERTED THE MISSION TO A BUSINESS TRIP IN WHICH DECEDENT WAS RENDER

ING SERVICE TO THE EMPLOYER. 

THE REFEREE FOUND THAT IN THIS CASE THE WORKMAN WAS ON A MIS

SION WHICH WAS PURELY PERSONAL, HE WAS NOT ON THE EMPLOYER'S PRE

MISES NOR WAS HE PERFORMING THE REGULAR FUNCTIONS OF HIS JOB AT THE 

Tl ME HE MET HIS DEATH. 

THE REFEREE CONCLUDED THAT THE FACT THAT THE WORKMAN'S DUTIES 

DID NOT REQUIRE THAT HE TRAVEL OFF CAMPUS AND THAT HIS DEATH OCCURRED 

WHILE HE WAS DRIVING HIS OWN AUTOMOBILE FOR THE PURPOSE OF DOING A 

PERSONAL ERRAND OUT-WEIGHED THE FACT THAT HE WAS ON PAID TIME AND 

CARRYING THE MEANS BY WHICH HE COULD BE RECALLED TO THE CAMPUS, E., 

THE RADIO. THEREFORE, THE WORKMAN'S DEATH AROSE IN ( UNDERSCORED) 

THE COURSE OF EMPLOYMENT BUT IT DID NOT ARISE OUT ( UNDERSCORED) OF 

SUCH EMPLOYMENT BECAUSE NO BENEFIT ACCRUED NOR WAS INTENDED TO AC

CRUE TO THE EMPLOYER. 

THE REFEREE ASSESSED NO PENALTIES NOR AWARDED ATTORNEY FEES 

AS THE EMPLOYER ACTED AS SOON AS IT WAS AWARE OF THE CLAIM. NEITHER 

THE CLAIMANT NOR ANYONE IN HER BEHALF HAD FILED A CLAIM PRIOR TO CLAIM

ANT'S REQUEST FOR A HEARING ON SEPTEMBER 8, 1 975 • UNDER THE RULE SET 

FORTH IN PRINTZ V 0 SCD (UNDERSCORED), 2 5 3 OR 148, THE FORM 801 WHICH 

WAS SIGNED BY THE EMPLOYER ON JULY 2, 1975 DOES NOT CONSTITUTE A CLAIM 

WHICH MUST BE ACCEPTED OR DENIED WITHIN 6 0 DAYS, BUT WHEN CLAIMANT 

REQUESTED A HEARING SHE ADOPTED THE EMPLOYER'S 801 AS HER OWN, THERE

FORE, THE DENIAL THREE DAYS AFTE.R THE DATE OF SAID REQUEST WAS TIMELY. 

THE BOARD, ON DE NOVO REVIEW, AFFIRMS THE WELL WRITTEN OPINION 

OF THE REFEREE. 

ORDER 

THE ORDER OF THE REFEREE, DATED FEBRUARY 12, 1976, IS AFFIRMED. 
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Dece ent was 24 years ol an employe as a security patrol

m n BY MT. HOOD COMMUNITY COLLEGE AT THE TIME OF HIS DEATH. HIS WORK
HOURS WERE FROM 8.00 A. M. TO 4.00 P. M. , WITH TWO 15 MINUTE COFFEE
BREAKS AND A 30 MINUTE LUNCH BREAK THESE BREAKS COULD BE TAKEN AT
ANY TIME, BUT HE WAS REQUIRED TO CARRY A TRANSCEI ER WITH HIM AT ALL
TIMES WHEREBY HE COULD BE CALLED BACK TO THE SITE IF ANY PROBLEM
SHOULD ARISE. HE USUALLY LUNCHED AT HOME, TWO MILES FROM THE COLLEGE.

On JULY 1 , 1 9 7 5 AT 10.00 A. M. THE WORKMAN INFORMED THE SWITCH
BOARD OPERATOR HE WAS TAKING AN EARLY LUNCH AND WAS GOING TO THE PORT
LAND TEACHERS CREDIT UNION, A SHORT DISTANCE AWAY, BUT THAT HIS RADIO
WOULD BE TURNED ON WHILE HE WAS OFF CAMPUS. ON HIS WAY TO THE CREDIT
UNION, IN HIS PERSONAL AUTOMOBILE, HE WAS KILLED WHEN HIS AUTOMOBILE
WAS DEMOLISHED BY A LOG TRUCK WHICH RAN A RED LIGHT.

Claimant conten s the circumstances constitute an exception
TO THE GOING AND COMING RULE' AS THE WORKMAN WAS ON A DUAL PURPOSE
TRIP' WAS CARRYING IMPEDIMENTA OF HIS EMPLOYMENT AND WAS PAID FOR
HIS LUNCH HOUR. FURTHERMORE, SINCE THE WORKMAN WAS REQUIRED TO RE
SPOND TO ANY RADIO CALL, A RETENTION OF CONTROL EXISTED WHICH CON
 ERTED THE MISSION TO A BUSINESS TRIP IN WHICH DECEDENT WAS RENDER
ING SER ICE TO THE EMPLOYER.

The REFEREE FOUND THAT IN THIS CASE THE WORKMAN WAS ON A MIS
SION WHICH WAS PURELY PERSONAL, HE WAS NOT ON THE EMPLOYER' S PRE
MISES NOR WAS HE PERFORMING THE REGULAR FUNCTIONS OF HIS JOB AT THE
TIME HE MET HIS DEATH.

The referee co cluded that the fact that the workma 's duties
DID NOT REQUIRE THAT HE TRA EL OFF CAMPUS AND THAT HIS DEATH OCCURRED
WHILE HE WAS DRI ING HIS OWN AUTOMOBILE FOR THE PURPOSE OF DOING A
PERSONAL ERRAND OUT-WEIGHED THE FACT THAT HE WAS ON PAID TIME AND
CARRYING THE MEANS BY WHICH HE COULD BE RECALLED TO THE CAMPUS, I E. ,
THE RADIO. THEREFORE, THE WORKMAN'S DEATH AROSE IN (UNDERSCORED)
THE COURSE OF EMPLOYMENT BUT IT DID NOT ARISE OUT (UNDERSCORED) OF
SUCH EMPLOYMENT BECAUSE NO BENEFIT ACCRUED NOR WAS INTENDED TO AC
CRUE TO THE EMPLOYER.

The referee assessed  o pe alties  or awarded attor ey fees
AS THE EMPLOYER ACTED AS SOON AS IT WAS AWARE OF THE CLAIM. NEITHER
THE CLAIMANT NOR ANYONE IN HER BEHALF HAD FILED A CLAIM PRIOR TO CLAIM
ANT' S REQUEST FOR A HEARING ON SEPTEMBER 8, 1975. UNDER THE RULE SET
FORTH IN PRINTZ  . SCD (UNDERSCORED), 2 5 3 OR 148, THE FORM 801 WHICH
WAS SIGNED BY THE EMPLOYER ON JULY 2 , 1 9 7 5 DOE S NOT CONSTITUTE A CLAIM
WHICH MUST BE ACCEPTED OR DENIED WITHIN 60 DAYS, BUT WHEN CLAIMANT
REQUESTED A HEARING SHE ADOPTED THE EMPLOYER' S 80 1 AS HER OWN, THERE
FORE, THE DENIAL THREE DAYS AFTER THE DATE OF SAID REQUEST WAS TIMELY.

The BOARD, ON DE NO O RE IEW, AFFIRMS THE WELL WRITTEN OPINION
OF THE REFEREE.

ORDER
The order of the referee, dated February 12, 1 976 , is affirmed.



-




' ' 
-
















     

   
   
   
    
      

         
              
           
     
          

                  
                  
            
             

          
        
         
         
         

                 
             

           
 
           
              
            
          

            
         

            
                     
     

         
            
                

          
        

         
        
           
  

           

            

CASE NO. 75-2513 

JACK H. ADDIE, CLAIMANT 
THOMAS DAVIS, CLAIMANT'S ATTY• 

ROGER WARREN, DEFENSE ATTY 0 

REQUEST FOR REVIEW BY CLAIMANT 

JULY 21, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE. 

CLAIMANT REQUESTS BOARD REVIEW OF THE REFEREE'S ORDER AFFIRM
ING A SECOND DETERMINATION ORDER, MAILED APRIL 1 5, 197 5, AWARDING 

CLAIMANT TEMPORARY TOTAL DISABILITY FROM JANUARY 1, 1973 THROUGH 

MARCH 14, 1 975 ONLY. 

CLAIMANT WAS A 5 0 YEAR OLD MACHINIST HELPER WHEN HE SUSTAINED 

A LOW BACK INJURY IN A FALL ON MARCH 6, 1968 0 THE INCIDENT WAS RE

PORTED TO FIRST AID ON APRIL 3 1 1968 AND A CLAIM FILED ON JULY 1, 1968 0 

CLAIMANT CONSULTED DR 0 MARXER ON JULY 8, 1968 AND WAS HOSPITALIZED 

FROM JULY 1 8 TO JULY 3 1, 196 8 • HE WAS TREATED WITH TRACTION AND 

THERAPY. 

IN SEPTEMBER, 1 9 6 8 CLAIMANT CON SUL TED DR 0 CARTER WHO RECOM-

MENDED ENROLLMENT IN THE PHYSICAL REHABILITATION CENTER. CLAIMANT 

WAS SUBSEQUENTLY EXAM I NED BY DR 0 PAS QUE SI WHO RECOMMENDED CLOSURE 

IN NOVEMBER, 1971 • THE FIRST DETERMINATION ORDER, MAILED NOVEMBER 

19, 1971 1 AWARDED CLAIMANT TEMPORARY TOTAL DISABILITY FROM MARCH 6 1 

1968 TO DECEMBER 3 1 1968 1 LESS TIME WORKED, AND TEMPORARY PARTIAL 

DISABILITY FROM DECEMBER 3, 1968 TO NOVEMBER 12, 1971 AND PERMA

NENT PARTIAL DISABILITY OF 48 DEGREES FOR 1 5 PER CENT UNSCHEDULED 

LOW BACK• 

IN JUNE, 1 972 CLAIMANT SAW DR 0 GROTH WHO RECOMMENDED THE 

CLAIM BE REOPENED 0 FROM DECEMBER, 1972 TO MARCH, 1975 CLAIMANT 

SAW DR 0 MARXER AND DR 0 PASQUESl 1 AFTER WHICH THE CLAIM WAS CLOSED 

AGAIN ON APRIL 15, 1975 0 

CLAIMANT IS NOW ALMOST 58 YEARS OLD, HE HAS COMPLETED THE 7 TH 

GRADE LEVEL IN SCHOOL 0 CLAIMANT'S ADAPTABILITY LEVEL, AS A WHOLE, 

IS BELOW AVERAGE - HOWEVER, DR 0 PASQUESI, IN HIS MEDICAL REPORT OF 

MARCH 2 0 1 197 5, STATES • • 0 • THAT THE PATIENT APPEARS TO HAVE LESS 

IMPAIRMENT NOW THAN HE HAD BEFORE'• 

DR. MARXER STATES THAT THE CLAIMANT'S SYMPTOMS ARE CERTAINLY 

WAY OUT OF PROPORTION TO THE FINDINGS• HE ALSO STATES THAT THE CLAIM-

ANT'S PHYSICAL CONDITION IS ABOUT THE SAME AS IT WAS IN 1968 - THERE 

IS CERTAINLY NO INDICATION OF A WORSENING CONDITION. DR 0 MARXER RECOM-

MENDS WORK AS A MEANS OF IMPROVING CLAIMANT'S CONDITION• 

THE REFEREE, BASED ON THE MEDICAL OPINIONS RELATING TO BOTH 

PHYSICAL AND PSYCHOLOGICAL FACTORS, CONCLUDES THAT CLAIMANT HAS 

BEEN ADEQUATELY COMPENSATED BY THE PREVIOUS AWARDS OF HIS LOSS OF 

WAGE EARNING CAPACITY. 

THE BOARD, ON DE NOVO REVIEW, AFFIRMS THE ORDER OF THE REFEREE. 

ORDER 

THE ORDER OF THE REFEREE, DATED FEBRUARY 18 0 I ~76 0 IS AFFIRMED• 
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WCB CASE NO. 75-2513 JULY 21, 1976

JACK H. ADDIE, CLAIMANT
 HOMAS DAVIS, CLAIMAN 'S A  V.
ROGER WARREN, DEFENSE A  Y.
REQUES FOR REVIEW BY CLAIMAN 

Reviewe by boar members wilson an moore.

Claimant requests boar review of the referee1 s or er affirm

ing A SECOND DETERMINATION ORDER, MAILED APRIL 1 5 , 1 97 5 , AWARDING
CLAIMANT TEMPORARY TOTAL DISABILITY FROM JANUARY 1 , 1 97 3 THROUGH
MARCH 14 , 197 5 ONLY.

Claimant was a so year ol machinist helper when he sustaine 

A LOW BACK INJURY IN A FALL ON MARCH 6 , 1 96 8 . THE INCIDENT WAS RE
PORTED TO FIRST AID ON APRIL 3, 1968 AND A CLAIM FILED ON JULY 1 , 196 8 .
CLAIMANT CONSULTED DR. MARXER ON JULY 8 , 196 8 AND WAS HOSPITALIZED
FROM JULY 1 8 TO JULY 31, 1968. HE WAS TREATED WITH TRACTION AND
THERAPY.

In SEPTEMBER, 1 96 8 CLAIMANT CONSULTED DR. CARTER WHO RECOM
MENDED ENROLLMENT IN THE PHYSICAL REHABILITATION CENTER. CLAIMANT
WAS SUBSEQUENTLY EXAMINED BY DR. PASQUESI WHO RECOMMENDED CLOSURE
IN NO EMBER, 1971, THE FIRST DETERMINATION ORDER, MAILED NO EMBER
19, 1971, AWARDED CLAIMANT TEMPORARY TOTAL DISABILITY FROM MARCH 6,
1 9 6 8 TO DECEMBER 3 , 1 96 8 , LESS TIME WORKED, AND TEMPORARY PARTIAL
DISABILITY FROM DECEMBER 3 , 1 96 8 TO NO EMBER 12, 1971 AND PERMA
NENT PARTIAL DISABILITY OF 48 DEGREES FOR 15 PER CENT UNSCHEDULED
LOW BACK.

In JUNE, 1 972 CLAIMANT SAW DR. GROTH WHO RECOMMENDED THE
CLAIM BE REOPENED. FROM DECEMBER, 1 9 72 TO MARCH, 1 97 5 CLAIMANT
SAW DR. MARXER AND DR. PASQUESI, AFTER WHICH THE CLAIM WAS CLOSED
AGAIN ON APRIL 1 5 , 1 9 7 5 .

Claimant is now almost 58 years ol , he has complete the 7 th
GRADE LE EL IN SCHOOL. CLAIMANT'S ADAPTABILITY LE EL, AS A WHOLE,
IS BELOW A ERAGE HOWE ER, DR. PASQUESI, IN HIS MEDICAL REPORT OF
MARCH 2 0 , 1 9 7 5 , STATES . . . THAT THE PATIENT APPEARS TO HA E LESS
IMPAIRMENT NOW THAN HE HAD BEFORE'.

Dr. MARXER STATES THAT THE CLAIMANT'S SYMPTOMS ARE CERTAINLY
WAY OUT OF PROPORTION TO THE FINDINGS. HE ALSO STATES THAT THE CLAIM
ANT'S PHYSICAL CONDITION IS ABOUT THE SAME AS IT WAS IN 1 96 8 THERE
IS CERTAINLY NO INDICATION OF A WORSENING CONDITION. DR. MARXER RECOM
MENDS WORK AS A MEANS OF IMPRO ING CLAIMANT'S CONDITION.

The referee, base on the me ical opinions relating to both

PHYSICAL AND PSYCHOLOGICAL FACTORS, CONCLUDES THAT CLAIMANT HAS
BEEN ADEQUATELY COMPENSATED BY THE PRE IOUS AWARDS OF HIS LOSS OF
WAGE EARNING CAPACITY.

The board, o de  ovo review, affirms the order of the referee.

ORDER
The order of the referee, dated February u, i 976 , is affirmed.
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WCB C..ASE NO. 75-2871 

PHYLLIS GLASER ( COX) , CLAIMANT 
J• DAVID KRYGER, CLAIMANT'S ATTY 0 

DEPT 0 OF JUSTICE, DEFENSE ATTY 0 

REQUEST FOR REVIEW BY CLAIMANT 

JULY 21, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE. 

CLAIMANT REQUESTS BOARD REVIEW OF THE REFEREE'S ORDER WHICH 

AWARDED CLAIMANT 5 2 • 5 DEGREES FOR 3 5 PER CENT LOSS OF LEFT LEG, 

CLAIMANT CONTENDS THIS IS AN ADEQUATE AWARD. 

ON JULY 2 4, 1974 CLAIMANT INJURED HER LEFT LEG, SHE CONTINUED 

WORKING ANO A FEW DAYS LATER AGAIN INJURED HER LEFT FOOT, 

SHE ORIGINALLY SAW OR 0 HURD, HE REFERRED HER TO DR 0 ELLISON 

WHO, ON AUGUST 2 8, 1974, DIAGNOSED PROBABLE POSTERIOR HORN TEAR OF 

THE LEFT MEDIAL MENISCUS. AN ARTHROTOMY AND MEDIAL MENISCECTOMY 

WAS PER FOR MED ON OCTOBER 2 2 0 1 9'7 4 • 

CLAIMANT RETURNED TO WORK BUT CONTINUED TO HAVE PROBLEMS. 

DR, ELLISON DECLARED HER MEDICALLY STATIONARY ON MAY 23, 1975, WITH 

CONTINUING PAIN SYMPTOMS, SWELLING AND LOSS OF MOTION, ON OCTOBER 

10 1 1975 CLAIMANT TERMINATED HER EMPLOYMENT DUE TO THE SWELLING AND 

INFLAMMATION IN HER LEFT LEG, SHE HAS REMAINED UNEMPLOYED. 

p, DETERMINATION ORDER ISSUED ON JULY 9, 1975 GRANTED CLAIMANT 

3 7 • 5 DEGREES FOR 2 5 PER CENT LOSS OF LEFT LEG, 

THE REFEREE CONCLUDED, BASED ON DR 0 ELLISON'S 1 975 REPORTS, 

THAT CLAIMANT WAS PROGRESSIVELY IMPROVING, BUT HAD STILL A GREATER 

LOSS OF FUNCTION OF THE LEFT LEG THAN THAT FOR WHICH SHE HAD PREVIOUSLY 

BEEN AWARDE0 0 

THE BOARD, ON DE NOVO REVIEW, CONCURS WITH THE FINDINGS AND 

CONCLUSIONS OF THE REFEREE PRIMARILY BECAUSE OF THE REFEREE'S OBSER

VATION OF CLAIMANT AT THE HEARING• 

ORDER 

THE ORDER OF THE REFEREE, DATED JANUARY 16, 1976 1 ISAFFIRMED 0 

WCB CASE NO. 75-926 

STEPHEN KROUS, CLAIMANT 
DAVID BLUNT, CLAIMANT'S ATTY 0 

JAMES HUEGLI, DEFENSE ATTY. 

REQUEST FOR REVIEW BY EMPLOYER 

JULY 21, 1976 

REVIEWED BY BOARD MEMBERS WILSON J'.ND MOORE 0 

THE EMPLOYER SEEKS BOARD REVIEW OF THE REFEREE'S ORDER WHICH 

REMANDED TO IT CLAIMANT'S CLAIM FOR PAYMENT OF ALL MEDICAL CARE 

AND TREATMENT FOR CLAIMANT'S LOW BACK CONDITION, FOR PAYMENT OF 

TEMPORARY TOTAL DISABILITY COMPENSATION FROM FEBRUARY 5 t 197 5 t LESS 

TIME WORKED, UNTIL THE CLAIM IS CLOSED PURSUANT TO ORS 656 0 268, 

AWARDED CLAIMANT'S ATTORNEY A REASONABLE ATTORNEY FEE IN THE AMOUNT 

OF 1100 DOLLARS, PAYABLE BY THE EMPLOYER, AND DIRECTED THE EXPENSE 
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WCB CASE NO. 75-2871 JULY 21, 1976

PHYLLIS GLASER ( COX) , CLAIMANT
J. DA ID KRYGER, CLAIMANT'S ATTY.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR RE IEW BY CLAIMANT

Reviewe by boar members wilson an moore.

Claimant requests boar review of the referee1 s or er which

AWARDED CLAIMANT 52.5 DEGREES FOR 35 PER CENT LOSS OF LEFT LEG.
CLAIMANT CONTENDS THIS IS AN ADEQUATE AWARD.

On JULY 24, 1974 CLAI MANT INJURED HER LEFT LEG, SHE CONTINUED
WORKING AND A FEW DAYS LATER AGAIN INJURED HER LEFT FOOT.

She origi ally saw dr. hurd, he referred her to dr. elliso 
WHO, ON AUGUST 2 8 , 1 9 74 , DIAGNOSED PROBABLE POSTERIOR HORN TEAR OF
THE LEFT MEDIAL MENISCUS. AN ARTHROTOMY AND MEDIAL MENISCECTOMY
WAS PERFORMED ON OCTOBER 2 2 , 1 9 74 .

Claimant returne to work but continue to have problems.
DR. ELLISON DECLARED HER MEDICALLY STATIONARY ON MAY 2 3 , 1 9 7 5 , WITH
CONTINUING PAIN SYMPTOMS, SWELLING AND LOSS OF MOTION. ON OCTOBER
1 0 , 19 7 5 CLAIMANT TERMINATED HER EMPLOYMENT DUE TO THE SWELLING AND
INFLAMMATION IN HER LEFT LEG. SHE HAS REMAINED UNEMPLOYED.

A DETERMINATION ORDER ISSUED ON JULY 9 , 1 9 7 5 GRANTED CLAIMANT
37.5 DEGREES FOR 25 PER CENT LOSS OF LEFT LEG.

The referee co cluded, based o dr. elliso 's 1975 reports,
THAT CLAIMANT WAS PROGRESSI ELY IMPRO ING, BUT HAD STILL A GREATER
LOSS OF FUNCTION OF THE LEFT LEG THAN THAT FOR WHICH SHE HAD PRE IOUSLY
BEEN AWARDED,

The boar , on  e novo review, concurs with the fin ings an 
CONCLUSIONS OF THE REFEREE PRIMARILY BECAUSE OF THE REFEREE'S OBSER
 ATION OF CLAIMANT AT THE HEARING.

ORDER
The or er of the referee,  ate January 16, 1 976 , is affirme .

WCB CASE NO. 75-926 JULY 21, 1976

STEPHEN KROUS, CLAIMANT
DA ID BLUNT, CLAIMANT'S ATTY.
JAMES HUEGLI, DEFENSE ATTY.
REQUEST FOR RE IEW BY EMPLOYER

Reviewe by boar members wilson an moore.

The employer seeks boar review of the referee's or er which

REMANDED TO IT CLAIMANT'S CLAIM FOR PAYMENT OF ALL MEDICAL CARE
AND TREATMENT FOR CLAIMANT S LOW BACK CONDITION, FOR PAYMENT OF
TEMPORARY TOTAL DISABILITY COMPENSATION FROM FEBRUARY 5 , 1 9 7 5 , LESS
TIME WORKED, UNTIL THE CLAIM IS CLOSED PURSUANT TO ORS 6 5 6.2 6 8 ,
AWARDED CLAIMANT'S ATTORNEY A REASONABLE ATTORNEY FEE IN THE AMOUNT
OF 1100 DOLLARS, PAYABLE BY THE EMPLOYER, AND DIRECTED THE EXPENSE
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OR 0 HOLMBOE 1 S MEDICAL REPORT AND EXAMINATION TO BE PAID BY THE 
CLAIMANT. 

CLAIMANT IS A ROOFER WHO SUSTAINED A COMPENSABLE BACK INJURY 
IN APRIL. 1 1973 0 ON MAY 10 1 1973 CLAIMANT SAW DR 0 GRAHAM, WHO DIAG
NOSED AN ACUTE L.UMBOSACRAL. STRAIN WITH MILD DEGREE, HE TOLD DR 0 

GRAHAM HE HAD BEEN IN AN AUTOMOBILE ACCIDENT INVOLVING A SNOW PL.OW 
IN JANUARY 1 1971 AND IN ANOTHER AUTOMOBILE ACCIDENT IN MAY 1 1971 1 THE 
LATTER BEING A MUL.TIPL.E REAR-END COL.L.ISION 0 DR 0 GRAHAM RECOMMENDED 
CONSERVATIVE TREATMENT INCLUDING PHYSICAL. THERAPY ANO WIL.L.i'AMS FL.EX
ION EXERCISES, HE TOLD CLAIMANT TO RETURN IN SIX WEEKS AND 1 IN THE 
MEANT I ME I HE COULD CONTINUE TO WORK AT THE M ILL. 0 CLAIMANT DID NOT 
RETURN TO WORK BUT ON MAY 2 4 1 197 3 FILED A I MEDICAL. ONLY' CL.Al M 1 

STATING HE HAD LOST NO TIME FROM WORK BEYOND THE DATE OF THE ACCIDENT 0 

ON JUNE Z 9 1 197 3 CLAIMANT QUIT HIS JOB WITH BOISE CASCADE AND 
MOVED TO CAL.IFORNIA 1 SEEKING A JOB PAYING HIGHER WAGE:S 0 ON AUGUST Z 1 

1973 CLAIMANT WAS EXAMINED BY DR 0 FITZSIMMONS, AN ORTHOPEDIC SUR
GEON IN SAN JOSE, COMPLAINING OF L.OW BACK PAIN AND A STIFF NECK 0 DR 0 

FITZSIMMONS' REPORT OF THE SAME DATE INDICATES THAT CLAIMANT WAS 
WORKING EVERY DAY AND CLAIMANT DESCRIBED THE PAIN MAINLY AS ACHING 
AFTER HE HAD WORKED HARD 0 DR 0 FITZSIMMONS DIAGNOSED CLAIMANT'S 
CONDITION AS A POSSIBLE INFLAMMATION OF SACROIL.L.IAC JOINT ON THE LEFT 

SIDE WITHOUT ANY EVIDENCE OF DISC INJURY 0 

IN ADDITION TO THE TWO AUTOMOBILE ACCIDENTS CLAIMANT WAS AL.SO 
INVOLVED IN TWO ACCIDENTS THERETO WHILE IN CALIFORNIA 0 IN OCTOBER, 
1973 CLAIMANT FELL. OFF A ROOF AND IN JUNE, 1974 HE FELL. FROM A L.ADDER 0 

DR 0 FITZSIMMONS COt,ITINUED TO TREAT CLAIMANT AL.THOUGH CLAIMANT 
WAS CONTINUING HIS EMPLOYMENT AS A ROOFER WHICH INVOLVED CONSIDER
ABLE AMOUNTS OF BENDING, STOOPING, AND LIFTING AND CARRYING MATERIALS 
WEIGHING UP TO 1 00 POUNOS 0 AFTER THE FALL. FROM THE ROOF ON OCTOBER 3 1 

t 9 7 3 CL.Al MANT MISSED THREE WEEKS FROM WORK 0 THE INJURY WAS TO HIS 
RIGHT SIDE ANO DIAGNOSED AS BRUISED RIBS AND KIDNEY 0 

0N OCTOBER 19 1 1973 WHEN DR 0 CSEUZ EXAMINED CLAIMANT, CLAIM
ANT RELATED A SL.IGHTL.Y DIFFERENT HISTORY OF PRIOR EVENTS THAN THAT 
WHICH HE GAVE OR 0 FITZSIMMONS - HOWEVER, HE DID TEL.L. HIM ABOUT HIS 
PREVIOUS AUTOMOBILE ACCIDENTS, DENYING THAT EITHER CAUSED ANY LOW 
BACK SYMPTOMS 0 OR 0 CSEUZ THOUGHT THE CLAIMANT MIGHT HAVE INCURRED 
AN EARLY L.S-S1 DISC DAMAGE WITHOUT FRANK PROTRUSION OR SIGNIFICANT 
RADICULAR COMPONENTS, HE NOTED THAT FOLLOWING THE INDUSTRIAL INJURY 
IN OREGON THE LOW BACK ACHE PERSISTED BUT THAT CL.Al MANT WAS ABLE 
TO CONTINUE WORK IN A STRENUOUS OCCUPATION UNTIL HE SUFFERED HIS 
SECOND INJURY ON OCTOBER 3, 1973 • IT WAS HIS OPINION THAT THE LOW 
BACK INJURY SHOULD BE APPORTIONED BETWEEN THE TWO INDUSTRIAL. ACCI
DENTS OF APRIL. 1 1973 ANO OCTOBER, 1973 ON THE BASIS OF 75 PER CENT FOR 
THE FORMER ANO ZS PER (;:ENT FOR THE L.ATTER 0 

DR 0 Fl TZSI MMONS CONTINUED TO TREAT CL.Al MANT ON SEVERAL. OCCA
SIONS IN 1 974 DURING WHICH TIME CLAIMANT WAS STILL WORKING AS A 
ROOFER 0 IN AUGUST 1 1 974 DR 0 FITZSIMMONS NOTED CLAIMANT HAD INCREASED 
SYMPTOMS IN THE L.OW BACK 1 PARTICUL.ARL.Y ON STRAIGHT L.EG RAISING TESTS 

ANO HE WAS OF THE OPINION THAT CLAIMANT MIGHT NEED SURGERY ON THE 
LUMBOSACRAL. SPINE AT SOME FUTURE DATE 0 A MYEL.OGRAM' PERFORMED BY 
OR 0 SAJJAOI WAS SOMEWHAT EQUIVOCAL. BUT IT WAS THOUGHT TO BE CONSIS
TENT WITH A HERNIATED DISC AT L.4 -s • ON FEBRUARY S I t 9 7 S DR 0 SAJJADI 
PERFORMED A LUMBAR L.AMINECTOMY 1 L.4 • DURING THIS SURGERY IT WAS 
NOTED THAT THE NERVE ROOT APPEARED TO BE SWOL.L.EN ANO ON THE ANTERIOR 
SIDE THERE WAS SOFT BULGING DISC MATERIAL. ENCOUNTERED WITHOUT A 
RUPTURE OF THE ANNULUS FIBROSIS 0 DR 0 SAJJADI HAD BEEN FORWARDED A 

REPORT FROM DR 0 SCHEINDER 1 RELATING TO THE OCTOBER, 1973 INJURY, 
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OF DR. HOLMBOE'S MEDICAL REPORT AND EXAMINATION TO BE PAID BY THE
CLAIMANT,

Claimant is a roofer who sustaine a compensable back injury

IN APRIL, 1 9 73 . ON MAY 1 0 , 1 973 CLAIMANT SAW DR. GRAHAM, WHO DIAG
NOSED AN ACUTE LUMBOSACRAL STRAIN WITH MILD DEGREE, HE TOLD DR.
GRAHAM HE HAD BEEN IN AN AUTOMOBILE ACCIDENT IN OL ING A SNOW PLOW
IN JANUARY, 197 1 AND IN ANOTHER AUTOMOBILE ACCIDENT IN MAY, 1971, THE
LATTER BEING A MULTIPLE REAR-END COLLISION. DR. GRAHAM RECOMMENDED
CONSER ATI E TREATMENT INCLUDING PHYSICAL THERAPY AND WILLIAMS FLEX
ION EXERCISES, HE TOLD CLAIMANT TO RETURN IN SIX WEEKS AND, IN THE
MEANTIME, HE COULD CONTINUE TO WORK AT THE MILL. CLAIMANT DID NOT
RETURN TO WORK BUT ON MAY 24 , 1 973 FILED A * MEDICAL ONLY* CLAIM,
STATING HE HAD LOST NO TIME FROM WORK BEYOND THE DATE OF THE ACCIDENT.

On JUNE 2 9 , 1 9 73 CLAIMANT QUIT HIS JOB WITH BOISE CASCADE AND

MO ED TO CALIFORNIA, SEEKING A JOB PAYING HIGHER WAGES. ON AUGUST 2 ,
1 9 73 CLAIMANT WAS EXAMINED BY DR. FITZSIMMONS, AN ORTHOPEDIC SUR
GEON IN SAN JOSE, COMPLAINING OF LOW BACK PAIN AND A STIFF NECK. DR.
FITZSIMMONS1 REPORT OF THE SAME DATE INDICATES THAT CLAIMANT WAS
WORKING E ERY DAY AND CLAIMANT DESCRIBED THE PAIN MAINLY AS ACHING
AFTER HE HAD WORKED HARD. DR, FITZSIMMONS DIAGNOSED CLAIMANT* S
CONDITION AS A POSSIBLE INFLAMMATION OF SACROILL1AC JOINT ON THE LEFT
SIDE WITHOUT ANY E IDENCE OF DISC INJURY.

In ADDITION TO THE TWO AUTOMOBILE ACCIDENTS CLAIMANT WAS ALSO
IN OL ED IN TWO ACCIDENTS THERETO WHILE IN CALIFORNIA. IN OCTOBER,
1 9 73 CLAIMANT FELL OFF A ROOF AND IN JUNE, 1 9 74 HE FELL FROM A LADDER.

Dr. FITZSIMMONS CONTINUED TO TREAT CLAIMANT ALTHOUGH CLAIMANT
WAS CONTINUING HIS EMPLOYMENT AS A ROOFER WHICH IN OL ED CONSIDER
ABLE AMOUNTS OF BENDING, STOOPING, AND LIFTING AND CARRYING MATERIALS
WEIGHING UP TO 100 POUNDS. AFTER THE FALL FROM THE ROOF ON OCTOBER 3,
1 9 73 CLAIMANT MISSED THREE WEEKS FROM WORK. THE INJURY WAS TO HIS
RIGHT SIDE AND DIAGNOSED AS BRUISED RIBS AND KIDNEY,

On OCTOBER 1 9 , 1 9 73 WHEN DR. CSEUZ EXAMINED CLAIMANT, CLAIM
ANT RELATED A SLIGHTLY DIFFERENT HISTORY OF PRIOR E ENTS THAN THAT
WHICH HE GA E DR. FITZSIMMONS HOWE ER, HE DID TELL HIM ABOUT HIS
PRE IOUS AUTOMOBILE ACCIDENTS, DENYING THAT EITHER CAUSED ANY LOW
BACK SYMPTOMS. DR. CSEUZ THOUGHT THE CLAIMANT MIGHT HA E INCURRED
AN EARLY L5-S1 DISC DAMAGE WITHOUT FRANK PROTRUSION OR SIGNIFICANT
RADICULAR COMPONENTS, HE NOTED THAT FOLLOWING THE INDUSTRIAL INJURY
IN OREGON THE LOW BACK ACHE PERSISTED BUT THAT CLAIMANT WAS ABLE
TO CONTINUE WORK IN A STRENUOUS OCCUPATION UNTIL HE SUFFERED HIS
SECOND INJURY ON OCTOBER 3 , 1 9 73 . IT WAS HIS OPINION THAT THE LOW
BACK INJURY SHOULD BE APPORTIONED BETWEEN THE TWO INDUSTRIAL ACCI
DENTS OF APRIL, 1 9 73 AND OCTOBER, 1 973 ON THE BASIS OF 75 PER CENT FOR
THE FORMER AND 2 5 PER CENT FOR THE LATTER,

Dr. FITZSIMMONS CONTINUED TO TREAT CLAIMANT ON SE ERAL OCCA
SIONS IN 1 9 7 4 DURING WHICH TIME CLAIMANT WAS STILL WORKING AS A
ROOFER. IN AUGUST, 1 9 7 4 DR. FITZSIMMONS NOTED CLAIMANT HAD INCREASED
SYMPTOMS IN THE LOW BACK, PARTICULARLY ON STRAIGHT LEG RAISING TESTS
AND HE WAS OF THE OPINION THAT CLAIMANT MIGHT NEED SURGERY ON THE
LUMBOSACRAL SPINE AT SOME FUTURE DATE. A MYELOGRAM PERFORMED BY
DR. SAJJADI WAS SOMEWHAT EQUI OCAL BUT IT WAS THOUGHT TO BE CONSIS
TENT WITH A HERNIATED DISC AT L4 5 . ON FEBRUARY 5 , 1 9 7 5 DR. SAJJADI
PERFORMED A LUMBAR LAMINECTOMY, L4 . DURING THIS SURGERY IT WAS
NOTED THAT THE NER E ROOT APPEARED TO BE SWOLLEN AND ON THE ANTERIOR
SIDE THERE WAS SOFT BULGING DISC MATERIAL ENCOUNTERED WITHOUT A
RUPTURE OF THE ANNULUS FIBROSIS. DR. SAJJADI HAD BEEN FORWARDED A
REPORT FROM DR. SCHEINDER, RELATING TO THE OCTOBER, 1 9 73 INJURY,
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HIS DIAGNOSIS AT THAT TIME OF A QUESTIONABLE FRACTURE OF THE 

RIGHT ILLIUM AND CONTUSION OF THE RIGHT FLANK AND KIDNEY AND STATING 

THAT AS OF NOVEMBER 1 9 t 1 973 THE CLAIMANT HAD BEEN COMPLETELY CURED 

AND WAS TOLD HE COULD RETURN TO WORK• 

IN MARCH, t 9 7 5 DR• SAJJADI REPORTED THAT CLAIMANT WAS FREE OF 

PAIN. 

ON FEBRUARY 18, 1 975 THE EMPLOYER HAD DENIED THAT CLAIMANT'S 

NEED FOR THE ADDITIONAL MEDICAL CARE ANO TREATMENT AND TIME LOSS 

WAS DUE TO HIS r MEDICAL-ONLY• INJURY OF APRIL, 1973 BUT RATHER WAS 

THE RESULT OF AN INTERVENING INJURY ON OCTOBER 3, 1973, AND-OR HIS 

CONTINUED HEAVY WORK ACTIVITIES IN CALIFORNIA. 

CLAIMANT REQUESTED A HEARING AND, AFTER THE HEARING HELD ON 

SEPTEMBER 9 1 1975, REPORTS WERE RECEIVED FROM DR 0 GRAHAM ANO DR 0 

HOLMBOE 0 THE LATTER HAD INTERVIEWED AND EXAMINED CLAIMANT ON OCTO

BER271 1975 AND ALSO REVIEWED CLAIMANTrS MEDICAL HISTORY 0 DR 0 

GRAHAM WHO HAD SEEN CLAIMANT SHORTLY AFTER HIS INDUSTRIAL INJURY IN 

OREGON BUT NOT AGAIN UNTIL SHORTLY BEFORE HE FILED HIS REPORT OF SEP

TEMBER tO, 1975 1 STATED THAT, BASED UPON CLAIMANT'S PRIOR HISTORY OF 

BACK DIFFICULTIES AND THE EMPLOYMENT WHICH HE WAS ENGAGED FOR A 

PERIOD OF NEARLY TWO YEARS PRIOR TO THE SURGERY AND TAKING INTO CON

SIDERATION OF THE FINDINGS OF SURGERY, HE WAS OF THE OPINION THAT THERE 

WAS NOT SUFFICIENT EVIDENCE TO INDICATE THAT THE INJURY OF APRIL, 1973 

WAS THE CAUSATIVE FACTOR FOR ANY DISC DAMAGE WHICH MAY HAVE OCCURRED 0 

IT WAS HIS OPINION DESPITE CLAIMANT'S STATEMENTS THAT HE HAD CONTIN

UOUS AND UNRELENTING BACK PAIN FROM APRIL, 1973 FORWARD, THAT CLAIM

ANT HAD SUSTAINED A MINOR LUMBOSACRAL STRAIN IN APRIL, 1973 AND THIS 

INJURY DID NOT CAUSE A DISC PROTRUSION SUBSEQUENTLY DIAGNOSED AND 

TREATED AS SUCH AT A MUCH LATER DATE 0 

OR 0 HOLMBOE, ON THE OTHER HAND, AFTER A THOROUGH EXAMINATION 

OF CLAIMANT, FELT THERE WAS A RELATIONSHIP BETWEEN CLAIMANT'S 

APRIL, 1973 INJURY AND HIS SUBSEQUENT TREATMENT AND GRADUAL DEVELOP-

MENT OF RADICULAR SYMPTOMS• HE FELT THAT IN ALL PROBABILITY THE 

DISC WAS INJURED., GRADUALLY DETERIORATED AND PROTRUDED LATERALLY 

CAUSING RADICULOPATHY AND SUBSEQUENT SURGERY. HE FURTHER EXPRESSED 

HIS OPINION THAT, AT THE PRESENT TIME, CLAIMANT'S CONDITION WAS NOT 

STATIONARY AND IT WOULD NOT BE SO FOR AT LEAST 1 2 MONTHS FOLLOWING 

THE SURGERY 0 HE RECOMMENDED THAT CLAIMANT REMAIN UNDER THE TREAT

MENT OF DR 0 SAJJADl 0 

THE REFEREE FOUND THAT WHILE CLAIMANT WAS LESS THAN COMPLETELY 

CREDIBLE AND THAT THE HISTORIES RELATED BY HIM TO THE VARIOUS DOCTORS 

WITH RESPECT TO PRIOR AND SUBSEQUENT CONTRIBUTING INCIDENTS WERE IN

CONSISTENT, NEVERTHELESS, THE COMPENSABLE INJURY SUSTAINED BY CLAIM

ANT IN APRIL, 1 973 WAS A MATERIAL CONTRIBUTING FACTOR AND NECESSI

TATED SURGICAL INTERVENTION, THEREFORE, THE CLAIM SHOULD BE REMANDED 

FOR ACCEPTANCE AND PAYMENT OF SURGERY AND FOR ANY TIME LOSS INCURRED 

BY CLAIMANT.- ALSO, FOR PAYMENT OF COMPENSATION FOR TEMPORARY TOTAL 

DI SABI LI TY COM MENG ING FROM THE DATE OF THE SURGERY, FEBRUARY 5 1 1 9 7 5 • 

THE REFEREE FURTHER FOUND THAT BECAUSE OF CLAIMANT'S INABILITY 

TO RELATE CONSISTENT HISTORY OF HIS PRIOR AND SUBSEQUENT CONTRIBUT

ING INJURIES AND THE FACT THAT THE MEDICAL QUESTION WAS A CLOSE ONE 

THE DENIAL BY THE EMPLOYER, BASED UPON THE EVIDENCE IT HAD AT THE 

TIME IT MADE ITS DENIAL OF THE CLAIM, DID NOT JUSTIFY ASSESSMENT OF 

PENALTIES. BECAUSE THE DENIAL WAS IMPROPER, THE REFEREE AWARDED 

CLAIMANT'S ATTORNEY A REASONABLE ATTORNEY FEE PAYABLE BY ,THE EM

PLOYER, .OR,S 656 0 386 0 

THE BOARD, ON DE NOVO REVIEW 1 FINDS THAT THE FILM TAKEN ON 
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GI ING HIS DIAGNOSIS AT THAT TIME OF A QUESTIONABLE FRACTURE OF THE
RIGHT ILLIUM AND CONTUSION OF THE RIGHT FLANK AND KIDNEY AND STATING
THAT AS OF NO EMBER 1 9 , 1 973 THE CLAIMANT HAD BEEN COMPLETELY CURED
AND WAS TOLD HE COULD RETURN TO WORK,

In MARCH, 1 9 7 5 DR, SAJJADI REPORTED THAT CLAIMANT WAS FREE OF
PAIN.

On FEBRUARY 1 8 , 1 9 7 5 THE E MPLOYER HAD DENIED THAT CLAIMANT S

NEED FOR THE ADDITIONAL MEDICAL CARE AND TREATMENT AND TIME LOSS
WAS DUE TO HIS 'MEDICAL-ONLY1 INJURY OF APRIL, 1 9 73 BUT RATHER WAS
THE RESULT OF AN INTER ENING INJURY ON OCTOBER 3 , 1 9 73 , AND-OR HIS
CONTINUED HEA Y WORK ACTI ITIES IN CALIFORNIA,

Claima t requested a heari g a d, after the heari g held o 
SEPTEMBER 9 , 1 9 7 5 , REPORTS WERE RECEI ED FROM DR. GRAHAM AND DR.
HOLMBOE. THE LATTER HAD INTER IEWED AND EXAMINED CLAIMANT ON OCTO
BER 2 7 , 1 9 75 AND ALSO RE IEWED CLAIMANT'S MEDICAL HISTORY. DR.
GRAHAM WHO HAD SEEN CLAIMANT SHORTLY AFTER HIS INDUSTRIAL INJURY IN
OREGON BUT NOT AGAIN UNTIL SHORTLY BEFORE HE FILED HIS REPORT OF SEP
TEMBER 10, 1975, STATED THAT, BASED UPON CLAIMANT1 S PRIOR HISTORY OF
BACK DIFFICULTIES AND THE EMPLOYMENT WHICH HE WAS ENGAGED FOR A
PERIOD OF NEARLY TWO YEARS PRIOR TO THE SURGERY AND TAKING INTO CON
SIDERATION OF THE FINDINGS OF SURGERY, HE WAS OF THE OPINION THAT THERE
WAS NOT SUFFICIENT E IDENCE TO INDICATE THAT THE INJURY OF APRIL, 1973
WAS THE CAUSATI E FACTOR FOR ANY DISC DAMAGE WHICH MAY HA E OCCURRED.
IT WAS HIS OPINION DESPITE CLAIMANT'S STATEMENTS THAT HE HAD CONTIN
UOUS AND UNRELENTING BACK PAIN FROM APRIL, 1 9 73 FORWARD, THAT CLAIM
ANT HAD SUSTAINED A MINOR LUMBOSACRAL STRAIN IN APRIL, 1 9 73 AND THIS
INJURY DID NOT CAUSE A DISC PROTRUSION SUBSEQUENTLY DIAGNOSED AND
TREATED AS SUCH AT A MUCH LATER DATE.

Dr. HOLMBOE, ON THE OTHER HAND, AFTER A THOROUGH EXAMINATION
OF CLAIMANT, FELT THERE WAS A RELATIONSHIP BETWEEN CLAIMANT'S
APRIL, 1 9 73 INJURY AND HIS SUBSEQUENT TREATMENT AND GRADUAL DE ELOP
MENT OF RADICULAR SYMPTOMS. HE FELT THAT IN ALL PROBABILITY THE
DISC WAS INJURED, GRADUALLY DETERIORATED AND PROTRUDED LATERALLY
CAUSING RADICULOPATHY AND SUBSEQUENT SURGERY. HE FURTHER EXPRESSED
HIS OPINION THAT, AT THE PRESENT TIME, CLAIMANT1 S CONDITION WAS NOT
STATIONARY AND IT WOULD NOT BE SO FOR AT LEAST 1 2 MONTHS FOLLOWING
THE SURGERY. HE RECOMMENDED THAT CLAIMANT REMAIN UNDER THE TREAT
MENT OF DR. SAJJADI.

The referee fou d that while claima t was less tha completely
CREDIBLE AND THAT THE HISTORIES RELATED BY HIM TO THE  ARIOUS DOCTORS
WITH RESPECT TO PRIOR AND SUBSEQUENT CONTRIBUTING INCIDENTS WERE IN
CONSISTENT, NE ERTHELESS, THE COMPENSABLE INJURY SUSTAINED BY CLAIM
ANT IN APRIL, 1 973 WAS A MATERIAL CONTRIBUTING FACTOR AND NECESSI
TATED SURGICAL INTER ENTION, THEREFORE, THE CLAIM SHOULD BE REMANDED
FOR ACCEPTANCE AND PAYMENT OF SURGERY AND FOR ANY TIME LOSS INCURRED
BY CLAIMANT ALSO, FOR PAYMENT OF COMPENSATION FOR TEMPORARY TOTAL
DISABILITY COMMENCING FROM THE DATE OF THE SURGERY, FEBRUARY 5 , 1 9 7 5 .

The referee further foun that because of claimant's inability

TO RELATE CONSISTENT HISTORY OF HIS PRIOR AND SUBSEQUENT CONTRIBUT
ING INJURIES AND THE FACT THAT THE MEDICAL QUESTION WAS A CLOSE ONE
THE DENIAL BY THE EMPLOYER, BASED UPON THE E IDENCE IT HAD AT THE
TIME IT MADE ITS DENIAL OF THE CLAIM, DID NOT JUSTIFY ASSESSMENT OF
PENALTIES. BECAUSE THE DENIAL WAS IMPROPER, THE REFEREE AWARDED
CLAIMANT'S ATTORNEY A REASONABLE ATTORNEY FEE PAYABLE BY • THE EM
PLOYER, ORS 656.386,

The BOARD, ON DE NO O RE IEW, FINDS THAT THE FILM TAKEN ON
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19 AND 20 1 1974 OF CLAIMANT WHILE ENGAGED IN VARIOUS HARD 

PHYSICAL ACTIVITIES AS A ROOFER WAS OF LITTLE SIGNIFICANCE - CLAIMANT 

FELL FROM THE ROOF IN OCTOBER, 1 973 AND THE FILM WAS NOT TAKEN UN

TIL NOVEMBER, 1974 1 APPROXIMATELY A YEAR AND SIX WEEKS LATER• FUR

THERMORE, HAD THE FILM BEEN TAKEN SIX WEEKS AFTER THE ACTUAL FALL, 

AS INDICATED IN THE REFEREE'S ORDER 1 THE REFEREE, AFTER VIEWING IT, 

FELT THAT ALTHOUGH THE FALL WAS OF A DRAMATIC TYPE ACCIDENT IT WAS 

NOT A TRAUMA-PRODUCING INCIDENT OF SUCH MAGNITUDE AS TO BE A MATERIAL 

CONTRIBUTING F ACTOR 0 

INSOFAR AS THE MEDICAL EVIDENCE IS CONCERNED, THE BOARD FINDS 

THAT THE BEST EVALUATION OF CLAIMANT'S PRESENT CONDITION AND THE 

CAUSE THEREOF IS FOUND IN DR 0 HOLMBOE' S REPORT AND, RELYING PRIMARILY 

THEREON, BUT ALSO TAKING INTO CONSIDERATION ALL THE OTHER MEDICAL 

REPORTS, THE BOARD AFFIRMS THE ORDER OF THE REFEREE. 

ORDER 

THE ORDER OF THE REFEREE DATED JANUARY 28, 1 976 IS AFFIRMED 0 

CLAIMANT'S COUNSEL IS AWARDED AS A REASONABLE ATTORNEY FEE 

THE SUM OF 400 DOLLARS, PAYABLE BY THE EMPLOYER, FOR SERVICES IN 

CONNECTION WITH BOARD REVIEW. 

WCB CASE NO. 75-465 

BEULAH HAMLIN, CLAIMANT 
WILLIAM BARTON, CLAIMANT'S ATTY 0 

PHILIP MONGRAIN, DEFENSE ATTY 0 

REQUEST FOR REVIEW BY CLAIMANT 

JULY 21, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE• 

CLAIMANT REQUESTS BOARD REVIEW OF THE REFEREE'S ORDER WHICH 

AFFIRMED THE DETERMINATION ORDER OF DECEMBER 1 7, 1 974 AWARDING 

CLAIMANT COMPENSATION FOR TEMPORARY TOTAL DISABILITY ONLY. 

CLAIMANT SUFFERED A COMPENSABLE ACUTE BRONCHIAL ATTACK FROM 

INHALING WELDING FUMES FROM LATE 1 971 THROUGH EARLY 1 972 • 

SHE WAS TREATED BY DR 0 FLETCHER, D 0 0 0 AND DR 0 PERLMAN, AN 

ALLERGIST. ON JUNE 14 1 1972 DR 0 PERLMAN FELT IT WAS TOO EARLY TO 

RATE CLAIMANT'S PERMANENT DISABILITY. DURING FEBRUARY 15 1 1972 

THROUGH SEPTEMBER 1 3, 1972 CLAIMANT HAD SEVERAL ATTACKS OF ASTHMA, 

SOME SEVERE ENOUGH TO CAUSE HOSPITALIZATION. 

DR. PERLMAN EXAMINED CLAIMANT ON FEBRUARY 1 9, 1 975 AND FOUND 

REDUCTION IN BREATHING CAPACITY DIAGNOSED AS OBSTRUCTIVE AIRWAYS 

DISEASE, CAUSE UNKNOWN 0 

CLAIMANT WAS EXAMINED BY DR 0 V 0 C 0 VITUMS 1 A PULMONARY SPECIAL

IST, ON APRIL 29 1 1975 WHO FOUND CLAIMANT'S BRONCHIAL ASTH!VIATIC CON
DITION WORSE THAN WHEN HE EXAMINED CLAIMANT IN 1972 •· HE STATED IN 
A LETTER 1 DATED MAY 16 1 197 5 1 THAT CLAIMANT'S ASTHMATIC CONDITION 
WAS NOT RELATED TO HER INDUSTRIAL ACCIDENT AND THAT THE TREATMENT 
CLAIMANT RECEIVED AFTER INHALING WELDING FUMES WAS NOT RESPONSIBLE 
FOR HER PRESENT AGGRAVATION OF HER UNDERLYING DISEASE• HE ALSO FELT 

CLAIMANT'S PRESENT CONDITION WOULD NOT BE ANY DIFFERENT HAD SHE NOT 
HAD THE INDUSTRIAL EXPOSURE• 
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NO EMBER 19 AND 2 0 , 1 9 74 OF CLAIMANT WHILE ENGAGED IN  ARIOUS HARD
PHYSICAL ACTI ITIES AS A ROOFER WAS OF LITTLE SIGNIFICANCE CLAIMANT
FELL FROM THE ROOF IN OCTOBER, 1 9 7 3 AND THE FILM WAS NOT TAKEN UN
TIL NO EMBER, 1 97 4 , APPROXIMATELY A YEAR AND SIX WEEKS LATER, FUR
THERMORE, HAD THE FILM BEEN TAKEN SIX WEEKS AFTER THE ACTUAL FALL,
AS INDICATED IN THE REFEREE'S ORDER, THE REFEREE, AFTER  IEWING IT,
FELT THAT ALTHOUGH THE FALL WAS OF A DRAMATIC TYPE ACCIDENT IT WAS
NOT A TRAUMA PRODUCING INCIDENT OF SUCH MAGNITUDE AS TO BE A MATERIAL
CONTRIBUTING FACTOR.

Insofar as the me ical evi ence is concerne , the boar fin s

THAT THE BEST E ALUATION OF CLAIMANT1 S PRESENT CONDITION AND THE
CAUSE THEREOF IS FOUND IN DR. HOLMBOE'S REPORT AND, RELYING PRIMARILY
THEREON, BUT ALSO TAKING INTO CONSIDERATION ALL THE OTHER MEDICAL
REPORTS, THE BOARD AFFIRMS THE ORDER OF THE REFEREE.

ORDER
The or er of the referee  ate January 28 , i 9 76 is affirme .

Claimant's counsel is awar e as a reasonable attorney fee

THE SUM OF 4 0 0 DOLLARS, PAYABLE BY THE EMPLOYER, FOR SER ICES IN
CONNECTION WITH BOARD RE IEW.

WCB CASE NO. 75-465 JULY 21, 1976

BEULAH HAMLIN, CLAIMANT
WILLIAM BARTON, CLAIMANT'S ATTY.
PHILIP MONGRAIN, DEFENSE ATTY,
REQUEST FOR RE IEW BY CLAIMANT

Reviewe by boar members wilson an moore.

Claimant requests boar review of the referee's or er which

AFFIRMED THE DETERMINATION ORDER OF DECEMBER 1 7 , 1 974 AWARDING
CLAIMANT COMPENSATION FOR TEMPORARY TOTAL DISABILITY ONLY.

Claimant suffere a compensable acute bronchial attack from

INHALING WELDING FUMES FROM LATE 197 1 THROUGH EARLY 1 972 .

She was treate by  r, fletcher,  . o. an  r. perlman, an

ALLERGIST. ON JUNE 1 4 , 1 972 DR. PERLMAN FELT IT WAS TOO EARLY TO
RATE CLAIMANT' S PERMANENT DISABILITY. DURING FEBRUARY 15, 1972
THROUGH SEPTEMBER 1 3 , 1 9 72 CLAIMANT HAD SE ERAL ATTACKS OF ASTHMA,
SOME SE ERE ENOUGH TO CAUSE HOSPITALIZATION.

Dr. PERLMAN EXAMINED CLAIMANT ON FEBRUARY 1 9 , 1 97 5 AND FOUND

REDUCTION IN BREATHING CAPACITY DIAGNOSED AS OBSTRUCTI E AIRWAYS
DISEASE, CAUSE UNKNOWN.

Claimant was examine by  r. v.c. vitums, a pulmonary special

ist, ON APRIL 29, 1975 WHO FOUND CLAI MANT' S BRONCHIAL ASTHMATIC CON
DITION WORSE THAN WHEN HE EXAMINED CLAIMANT IN 1 972 , HE STATED IN
A LETTER, DATED MAY 1 6 , 1 9 7 5 , THAT CLAIMANT'S ASTHMATIC CONDITION
WAS NOT RELATED TO HER INDUSTRIAL ACCIDENT AND THAT THE TREATMENT
CLAIMANT RECEI ED AFTER INHALING WELDING FUMES WAS NOT RESPONSIBLE
FOR HER PRESENT AGGRA ATION OF HER UNDERLYING DISEASE, HE ALSO FELT
CLAIMANT' S PRESENT CONDITION WOULD NOT BE ANY DIFFERENT HAD SHE NOT
HAD THE INDUSTRIAL EXPOSURE.
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FLETCHER, ON THE OTHER HAND, FELT THAT CLAIMANT'S CONDI

TION WAS WORSE NOW BECAUSE OF THE 197 2 EXPOSURE. 

THE REFEREE FOUND THAT THE OPINION OF DR 0 VITUMS 1 A, PULMONARY 

SPECIALIST, WAS ENTITLED TO THE GREATEST WEIGHT AND THAT CLAIMANT'S 

1972 INDUSTRIAL EXPOSURE TO WELDING FUMES WAS ONLY A TEMPORARY 

AGGRAVATION OF HER UNDERLYING DISEASE AND THUS CLAIMANT SUFFERED NO 

PERMANENT DISABILITY THEREFROM. 

Two PSYCHIATRISTS EXAMINED CLAIMANT AND FOUND SOME FUNCTIONAL 

OVERLAY, BUT THERE WAS NO EVIDENCE TO PROVE THIS CONDITION WAS COM

PENSABLY RELATED TO CLAIMANT'S INDUSTRIAL EXPOSURE 0 

THE REFEREE CONCLUDED CLAIM ANT HAD SUFFERED NO PERM ANENT 

PARTIAL DISABILITY 0 

THE BOARD, ON DE NOVO REVIEW, ADOPTS THE FINDINGS AND CONCLU

SIONS OF THE REFEREE• 

ORDER 

THE ORDER OF THE REFEREE, DATED OCTOBER 31, 1975 1 IS AFFIRMED• 

WCB CASE NO. 74-3221 

ROBERT CORBELL, CLAIMANT 
JAMES GRISWOLD, CLAIMANT'S ATTY 0 

DARYLL KLEIN, DEFENSE ATTY. 

REQUEST FOR REVIEW BY CLAIMANT 

JULY 21, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE 0 

CLAIMANT REQUESTS BOARD REVIEW OF THE REFEREE'S ORDER WHICH 

UPHELD THE DENIAL OF CLAIMANT'S CLAIM FOR HEPATITIS 0 

CLAIMANT WAS HOSPITALIZED ON MARCH 5, 1 972 FOR SEVERE HEPA

TITIS• CLAIMANT ALLEGES THAT HE CONTACTED THE HEPATITIS WHEN HE NICKED 

HIS FINGER ON A VIAL OF BLOOD AT WORK 0 HE FILED A CLAIM ON JUNE 2.0, 

1974 (OVER TWO YEARS AFTER THE ALLEGED INCIDENT AT WORK) WHICH WAS 

DENIED ON AUGUST 2.2. 1 1974, ON THE GROUNDS THAT CLAIMANT HA� ,HEPATITIS 

PRIOR TO HIS EMPLOYMENT. 

DR. BRYANT OF THE UNIVERSITY OF OREGON MEDICAL SCHOOL TESTI

FIED AT THE HEARING, AFTER REVIEWING ALL OF THE RECORDS AND HEARING 

THE TESTIMONY PRESENTED, AND OPINED THAT CLAIMANT HAD HEPATITIS 

WHEN HE STARTED TO WORK FOR THE EMPLOYER 0 HE HAD HAD A MEDICAL 

EXAMINATION WHEN HE STARTED WORKING AT THE LABORATORIES WHICH RE

VEALED SYMPTOMS THAT COULD INDICATE HEPATITIS 0 

DR• PFAFF COULON' T CLEARLY STATE WHEN OR HOW CLAIMANT CON

TACTED HIS HEPATITIS 0 

THE REFEREE CONCLUDED THAT CLAIMANT FAILED TO SUSTAIN HIS BUR
DEN OF PROVING A COMPENSABLE OCCUPATIONAL DISEASE - THERE WAS NO 
MEDICAL EVIDENCE WHATSOEVER TO SUPPORT HIS CLAIM. 

THE BOARD, ON DE NOVO REVIEW, ADOPTS THE FINDINGS AND CONCLU

SIONS OF THE REFEREE 8 
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Dr. FLETCHER, ON THE OTHER HAND, FELT THAT CLAIMANT S CONDI
TION WAS WORSE NOW BECAUSE OF THE 1 972 EXPOSURE.

The referee foun that the opinion of  r. vitums, a'pulmonary
SPECIALIST, WAS ENTITLED TO THE GREATEST WEIGHT AND THAT CLAIMANT S
1 9 7 2 INDUSTRIAL EXPOSURE TO WELDING FUMES WAS ONLY A TEMPORARY
AGGRA ATION <DF HER UNDERLYING DISEASE AND THUS CLAIMANT SUFFERED NO
PERMANENT DISABILITY THEREFROM.

Two PSYCHIATRISTS EXAMINED CLAIMANT AND FOUND SOME FUNCTIONAL
O ERLAY, BUT THERE WAS NO E IDENCE TO PRO E THIS CONDITION WAS COM
PENSABLY RELATED TO CLAIMANT S INDUSTRIAL EXPOSURE.

The referee conclu e claimant ha suffere no permanent

PARTIAL DISABILITY.

The boar , on  e novo review, a opts the fin ings an conclu

sions OF THE REFEREE.

ORDER
The order of the referee, dated October 3 i , 1975, is affirmed,

WCB CASE NO. 74-3221 JULY 21, 1976

ROBERT CORBELL, CLAIMANT
JAMES GRISWOLD, CLAIMANT'S ATTY.
DARYLL KLEIN, DEFENSE ATTY.
REQUEST FOR RE IEW BY CLAIMANT

Reviewe by boar members wilson an moore,

Claimant requests boar review of the referee’s or er which

UPHELD THE DENIAL OF CLAIMANT S CLAIM FOR HEPATITIS.

Claimant was hospitalize on march 5 , 1972 for severe hepa

titis. CLAIMANT ALLEGES THAT HE CONTACTED THE HEPATITIS WHEN HE NICKED
HIS FINGER ON A  IAL OF BLOOD AT WORK. HE FILED A CLAIM ON JUNE 20,
1 9 7 4 (O ER TWO YEARS AFTER THE ALLEGED INCIDENT AT WORK) WHICH WAS
DENIED ON AUGUST 22, 1 9 74 , ON THE GROUNDS THAT CLAI MANT HAD HE PAT IT IS
PRIOR TO HIS EMPLOYMENT.

Dr. BRYANT OF THE UNI ERSITY OF OREGON MEDICAL SCHOOL TESTI
FIED AT THE HEARING, AFTER RE IEWING ALL OF THE RECORDS AND HEARING
THE TESTIMONY PRESENTED, AND OPINED THAT CLAIMANT HAD HEPATITIS
WHEN HE STARTED TO WORK FOR THE EMPLOYER. HE HAD HAD A MEDICAL
EXAMINATION WHEN HE STARTED WORKING, AT THE LABORATORIES WHICH RE
 EALED SYMPTOMS THAT COULD INDICATE HEPATITIS.

Dr. PFAFF couldn t CLEARLY STATE WHEN OR HOW CLAIMANT CON
TACTED HIS HEPATITIS.

The referee concluded th t cl im nt f iled to SUSTAIN HIS BUR

DEN OF PRO ING A COMPENSABLE OCCUPATIONAL DISEASE THERE WAS NO
MEDICAL E IDENCE WHATSOE ER TO SUPPORT HIS CLAIM.

The boar , on  e novo review, a opts the fin ings an conclu

sions OF THE REFEREE.
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THE ORDER OF THE REFEREE, DATED FEBRUARY 18 1 1976 IS AFFIRMED• 

wee CASE NO. 75-2911 

RICHARD DAVIS, CLAIMANT 
EVOHL MALAGON, CLAIMANT•s ATTY. 
DEPT• OF JUSTICE, DEFENSE ATTYe 
REQUEST FOR REVIEW BY CLAIMANT 

J UL Y 22, 1 976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE. 

CLAIMANT REQUESTS BOARD REVIEW OF THE REFEREE• S ORDER WHICH 
AFFIRMED THE DENIAL OF CLAIMANT" S CLAIM FOR A LOW BACK CONDITION• 

CLAIMANT SUFFERED A COMPENSABLE IN.JURY ON APRIL 16 1 1 973 AND 
WAS SEEN BY DR• SAFFELL WHO DIAGNOSED CONTUSION OF THE LEFT UPPER 
ARM, WITH NO MENTION OF IN.JURY TO ANY OTHER BODY PARTS 0 

ON APRIL 1 8 1 197 3 THE FORM 8 0 1 SIGNED BY CLAIMANT INDICATES 
BODY PARTS AFFECTED BY INJURY TO THE LEFT SHOULDER AND ARM, THE 
CLAIM WAS ACCEPTED AND CLOSED ON A • MEDICAL ONLY' BASIS ON MAY 1 1 

1973. 

0N NOVEMBER 2 9 1 1 9 7 3 CLAIMANT AGAIN SAW DR. SAFFELL AND AT 
THIS TIME COMPLAINED OF LOW BACK PAIN RADIATING INTO BOTH LEGS• 

DR. SAFFELL, REFERRED CLAIMANT TO DR• ROCKEY AND CLAIMANT INDI,;.. 
CATED TO HIM THAT HE WAS STRUCK IN THE RIGHT BUTTOCK AND RIGHT CALF 
WHEN IN.JURE De DRe ROCKEY DIAGNOSED A HERNIATED LUMBAR DISC AT L4 -5 
ON THE RIGHT, CLAIMANT WAS SCHEDULED FOR A LAMINECTOMY BUT CHECKED 
HIMSELF OUT OF THE HOSPITAL -WITHOUT DR. ROCKEY'S PERMISSION • 

• CLAIMANT RETURNED TO WORK BUT TERMINATED HIS EMPLOYMENT IN 

DECEMBER, 1974• 

THE REFEREE FOUND THAT DRe SAFFELL HAD QUIT HIS PRACTICE AND 
THAT HIS FAILURE TO RESPOND TO CORRESPONDENCE AND INTERROGATORIES 
MADE THIS_ CASE DIFFICULT BECAUSE DR• SAFF'.ELL• S MEDICAL REPORTS AND 
CHART NOTES WERE CRITICAL TO THIS CASE. HOWEVER, THE REFEREE FELT 
THAT DR• SAFFELL' S INITIAL EXAMINATION REPORTS FINDING CLAIMANT'S 
INJURIES TO BE TO THE LEFT ARM AND SHOULDER ONLY HELO THE GREATEST 
WEIGHT, CONSIDERING THE INCONSISTENCIES FOUND IN THE LATER HISTORIES 
RELATED BY CLAIMANT TO THE VARIOUS DOCTORS• 

THE REFEREE CONCLUDED THAT CLAIMANT'S PRESENT MEDICAL CONDI
TION WAS NOT THE RESULT OF HIS APRIL 1 1973 INDUSTRIAL INJURY AND HE 

AFFIRMED THE DENIAL OF A BACK CONDITION• 

THE BOARD 1 ON DE NOVO REVIEW, ADOPTS THE FINDINGS AND CONCLU
SIONS OF THE REFEREE, 

ORDER 

THE ORDER OF THE REFEREE, DATED JANUARY 9 1 1976 1 IS AFFIRMED• 
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ORDER
The order of the referee, dated February is, 1 9 76 is affirmed.

WCB CASE NO. 75-2911 JULY 22, 1976

RICHARD DAVIS, CLAIMANT
EVOHL MALAGON, CLAIMAN 'S A  Y.
DEP . OF JUS ICE, DEFENSE A  Y.
REQUES FOR REVIEW BY CLAIMAN 

Reviewe by boar members wilson an moore.

Claimant requests boar review of the referee's or er which

AFFIRMED THE DENIAL OF CLAIMANT'S CLAIM FOR A LOW BACK CONDITION.

Cl im nt suffered  compens ble injury on  pril 16, 1973  nd

WAS seen by dr. s ffell who di gnosed contusion of the left upper
ARM, WITH NO MENTION OF INJURY TO ANY OTHER BODY PARTS.

On APRIL 1 8 , 1 9 73 THE FORM 801 SIGNED BY CLAIMANT INDICATES

BODY PARTS AFFECTED BY INJURY TO THE LEFT SHOULDER AND ARM, THE
CLAIM WAS ACCEPTED AND CLOSED ON A MEDICAL ONLY BASIS ON MAY 1 ,
1 9 7 3 .

On NO EMBER 2 9 , 1 9 73 CLAIMANT AGAIN SAW DR. SAFFELL AND AT
THIS TIME COMPLAINED OF LOW BACK PAIN RADIATING INTO BOTH LEGS.

Dr. SAFFELL, REFERRED CLAIMANT TO DR. ROCKEY AND CLAIMANT INDI
CATED TO HIM THAT HE WAS STRUCK IN THE RIGHT BUTTOCK AND RIGHT CALF
WHEN INJURED. DR. ROCKEY DIAGNOSED A HERNIATED LUMBAR DISC AT L4 -5
ON THE RIGHT. CLAIMANT WAS SCHEDULED FOR A LAMINECTOMY BUT CHECKED
HIMSELF OUT OF THE HOSPITAL WITHOUT DR. ROCKEY' S PERMISSION.

„ Claimant returne to work but terminate his employment in

DECE MBER, 1 9 7 4 .

The referee foun that  r. saffell ha quit his practice an 

that his failure to respon to correspon ence an interrogatories
MADE THIS CASE DIFFICULT BECAUSE DR. SAFFELL1 S MEDICAL REPORTS AND
CHART NOTES WERE CRITICAL TO THIS CASE. HOWE ER, THE REFEREE FELT
THAT DR. SAFFELL S INITIAL EXAMINATION REPORTS FINDING CLAIMANT' S
INJURIES TO BE TO THE LEFT ARM AND SHOULDER ONLY HELD THE GREATEST
WEIGHT, CONSIDERING THE INCONSISTENCIES FOUND IN THE LATER HISTORIES
RELATED BY CLAIMANT TO THE  ARIOUS DOCTORS.

The referee conclu e that claimant's present me ical con i

tion WAS NOT THE RESULT OF HIS APRIL, 1 9 73 INDUSTRIAL INJURY AND HE
AFFIRMED THE DENIAL OF A BACK CONDITION.

The boar , on  e novo review, a opts the fin ings an conclu

sions OF THE REFEREE.

ORDER
The or er of the referee,  ate January 9 , 1 9 76 , is affirme .
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SAIF CLAIM NO. BC 146338 

JOHN KIEF, CLAIMANT 
DEPT• OF JUSTICE, DEFENSE ATTY. 
OWN MOTION DETERMINATION 

' J UL Y 22, 1976 

CLAIMANT SUFFERED A COMPENSABLE INJURY ON SEPTEMBER 10 0 1968 
WHEN RIDING IN A PICKUP WHICH HIT A DITCH CAUSING CLAIMANT TO FALL 
BACKWARDS STRIKING HIS HEAD ON A TANK IN THE PICKUP• 

CLAIMANT HAS BEEN HOSPITALIZED A NUMBER OF TIMES THROUGH THE 
YEARS FOR HIS HEAD INJURY• HIS CLAIM WAS FIRST CLOSED BY A DETERMINA
TION ORDER ON FEBRUARY 10, 1969 AWARDING TIME LOSS ONLY. A SECOND 
DETERMINATION ORDER, ON FEBRUARY 2 7 1 1 973, GRANTED CLAIMANT TIM.E 
LOSS AND 16 DEGREES FOR S PER CENT _UNSCHEDULED HEAD DISABILITY• 

0N MAY 4 1 1973 BY STIPULATION CLAIMANT WAS GRANTED AN ADDI
T~ONAL 32 DEGREES FOR 1 0 PER CENT UNSCHEDUl,.ED DISABILITY. 

0N JANUARY 1 9, 197 2 THE STATE ACCIDENT INSURANCE FUND DENIED 
RESPONSIBILITY FOR A LEFT CARPAL. TUNNEL. SYNDROME BUT ON DECEMBER 3 1 

1975 t IT REOPENED CLAIMANT'S CL.AIM FOR SURGERY, ON DECEMBER 4 t 

197 S NERVE TRANSL.OCATION AND CARPAL. TUNNEL REL.EASE WAS PERFORMED, 

0N MAY 12 1 1 976 CLAIMANT' 5 CL.AIM WAS SUBMITTED FOR CLOSURE, 
BASED ON DR• NEUMAN 7 5 REPORT OF MAY 3 t 1976 WHICH FOUND CLAIMANT 
MEDICAL.LY STATIONARY• THE EVALUATION DIVISION RECOMMENDED TEMPO
RARY TOTAL DISABILITY BE GRANTED TO CL.Al MANT FROM DECEMBER 3 0 197 S 
THROUGH MAY 1 1, 19 7 6 AND AN AWARD OF 1 S DEGREES FOR 1 0 PER CENT 
SCHEDULED LOSS OF LEFT ARMe 

ORDER 

Ci...AIMANT 15 GRANTED TEMPORARY TOTAL DISABILITY FROM DECEMBER 3, 
1975 THROUGH MAY 11 t 1976 AND AN AWARD OF 1 S DEGREES OF A MAXIMUM 
1 SO DEGREES FOR LOSS OF LEFT ARM, THIS 15 IN ADDITION TO PREVIOUS 
AWARDS RECEIVED BY CLAIMANT, 

WCB CASE NO. 75-3230 

HELEN LEWIS, CLAIMANT 
PETER DAVl5 1 CLAIMANT' 5 ATTY. 
SCOTT GILMAN, DEFENSE ATTY, 

REQUEST FOR REVIEW BY EMPLOYER 

J UL Y 22, 1 976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE, 

THE EMPLOYER REQUESTS BOARD REVIEW OF THE REFEREE'S ORDER 
WHICH REMANDED CLAIMANT'S CL.AIM TO IT FOR ACCEPTANCE AND PAYMENT 
OF COMPENSATION UNTIL. CLOSURE IS AUTHORIZED PURSUANT TO ORS 6 S 6,268 • 

CLAIMANT ALLEGES SHE SUFFERED AN INDUSTRIAL. INJURY TO HER BACK 
ON J.ANUARY 14 1 197 S • THERE WERE NOW ITNESSES TO THE CL.AIMED ACCI

DENT• 

CLAIMANT AT F.IRST CONTACTED DR, MICK WHO PRESCRIBED MEDICATION 
OVER THE PHONE. ON MAY 1, 197 S CL.Al MANT SAW DR, HARDI MAN AND ON 
MAY S, 197 S DR• MCGREEVEY - .BOTH WERE OF THE OPINION THAT CONSERVA
TIVE TREATMENT WAS NOT IMPROVING CLAIMANT'S CONDITION AND SHE 
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SAIF CLAIM NO. BC 146338 JULY 22, 1976

JOHN KIEF, CLAIMANT
DEPT. OF JUSTICE, DEFENSE ATTY.
OWN MOTION DETERMINATION

Claimant suffere a compensable
WHEN RIDING IN A PICKUP WHICH HIT A DITCH
BACKWARDS STRIKING HIS HEAD ON A TANK IN

Cl im nt has been hospitalize a number of times through the
YEARS FOR HIS HEAD INJURY. HIS CLAIM WAS FIRST CLOSED BY A DETERMINA
TION ORDER ON FEBRUARY 10, 1969 AWARDING TIME LOSS ONLY. A SECOND
DETERMINATION ORDER, ON FEBRUARY 2 7 , 1 9 73 , GRANTED CLAIMANT TIME
LOSS AND 16 DEGREES FOR 5 PER CENT UNSCHEDULED HEAD DISABILITY.

On MAY 4 , 1 9 73 BY STIPULATION CLAIMANT WAS GRANTED AN ADDI

TIONAL 32 DEGREES FOR 10 PER CENT UNSCHEDULED DISABILITY.

On JANUARY 1 9 , 1 9 72 THE STATE ACCIDENT INSURANCE FUND DENIED
RESPONSIBILITY FOR A LEFT CARPAL TUNNEL SYNDROME BUT ON DECEMBER 3 ,
1975, IT REOPENED CLAIMANT1 S CLAIM FOR SURGERY, ON DECEMBER 4 ,
1 97 5 NER E TRANSLOCATION AND CARPAL TUNNEL RELEASE WAS PERFORMED.

On MAY 1 2 , 1 9 7 6 CLAIMANT S CLAIM WAS SUBMITTED FOR CLOSURE,
BASED ON DR. NEUMANtS REPORT OF MAY 3 , 1 97 6 WHICH FOUND CLAIMANT
MEDICALLY STATIONARY. THE E ALUATION DI ISION RECOMMENDED TEMPO
RARY TOTAL DISABILITY BE GRANTED TO CLAIMANT FROM DECEMBER 3 , 1975
THROUGH MAY 1 1 , 1 9 7 6 AND AN AWARD OF 15 DEGREES FOR 10 PER CENT
SCHEDULED LOSS OF LEFT ARM.

ORDER

Claima t is gra ted temporary total
1 9 7 5 THROUGH MAY 1 1 , 1 9 7 6 AND AN AWARD OF
150 DEGREES FOR LOSS OF LEFT ARM. THIS IS
AWARDS RECEI ED BY CLAIMANT.

WCB CASE NO. 75-3230

HELEN LEWIS, CLAIMANT
PE ER DAVIS, CLAIMAN 'S A  Y.
SCO  GILMAN, DEFENSE A  Y.
REQUES FOR REVIEW BY EMPLOYER

Reviewe by boar members wilson an moore.

The employer requests boar review of the referee s or er
WHICH REMANDED CLAIMANT'S CLAIM TO IT FOR ACCEPTANCE AND PAYMENT
OF COMPENSATION UNTIL CLOSURE IS AUTHORIZED PURSUANT TO ORS 656.268.

Claimant alleges she suffere an in ustrial injury to her back

ON JANUARY 14, 1975. THERE WERE NO WITNESSES TO THE CLAIMED ACCI
DENT.

Claimant at first contacte  r. mick who prescribe me ication
O ER THE PHONE. ON MAY 1 , 1 9 75 CLAIMANT SAW DR. HARDI MAN AND ON
MAY 5 , 1 9 7 5 DR. MCGREE EY BOTH WERE OF THE OPINION THAT CONSER A
TI E TREATMENT WAS NOT IMPRO ING CLAIMANT'S CONDITION AND SHE

Dl SABIL ITY FROM DECEMBER 3 t
1 5 DEGREES OF A MAXI MUM
IN ADDITION TO PRE IOUS

JULY 22, 1976

INJURY ON SEPTEMBER 10, 1968
CAUSING CLAIMANT TO FALL
THE PICKUP.
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WAS HOSPITALIZED. ON MAY t 4 1 197 S A LAMINECTOMY WAS PER

FORMED AT LS -S1 • 

0N JULY 9 1 1 975 CLAIMANT HAD FILED A CLAIM. 

CLAIMANT RELATED A HISTORY TO HER DOCTORS OF AN ON-THE-.JOB 
IN.JURY• SHE INFORMED DR• MICK ON SEPTEMBER 2 5 1 197 S THAT SHE DID NOT 
FILE A WORKMEN'S COMPENSATION CLAIM SOONER FOR FEAR SHE WOULD LOSE 

HER JOB• DR• MICK STATED HE WOULD 'SUPPORT THE PATIENT IN HER CLAIM 
FOR A WORKMEN'S COMPENSATION INJURY' AND FELT SHE HAD SUBSTANTIAL 
DISABILITY. 

CLAIMANT STATED THAT SHE COMPLAINED OF HER BACK PAIN TO SEVERAL 
CO-WORKERS AND TO THE PERSONNEL SUPERVISOR. THE CO-WORKERS TESTI
FIED AT THE HEARING THAT THEY DION' T RECALL CLAIMANT TELLING THEM OF 
A JOB INJURY - THE PERSONNEL SUPERVISOR FELT THAT CLAIMANT COULON' T 
GET HURT ON HER .JOB• 

THE REFEREE FOUND THAT C 0LAIMANT WAS A CREDIBLE WITNESS AND 
THAT THE DOCTORS DO NOT DISPUTE THAT HER BACK CONDITION WAS A RE
SULT OF AN ON-THE-JOB INJURY• SHE REPORTED TO THEM THAT SHE HAD NO 
PRIOR BACK PROBLEMS UNTIL THIS STRETCHING EPISODE AT WORK• 

BASED UPON THE UNDISPUTED MEDICAL REPORTS AND A FINDING THAT 
CLAIMANT WAS A CREDIBLE WITNESS, THE REFEREE FOUND CLAIMANT'S CLAIM 
COMPENSABLE• HOWEVER, BECAUSE OF THE LATE FILING OF THE CLAIM BY 
CLAIMANT HE FOUND THAT THE EMPLOYER HAD NOT ACTED UNREASONABLY IN . 
DENYING THE CLAIM AND HE DID NOT IMPOSE PENALTIES OR AWARD ATTORNEY 
FEES PURSUANT TO ORS 6 5 6 • 2 6 2 ( 8) BUT DID AWARD ATTORNEY FEES TO 
CLAIMANT'S COUNSEL UNDER THE PROVISIONS OF ORS 6 5 6 • 3 8 6 0 

THE BOARD, ON DE NOVO REVIEW, ADOPTS THE FINDINGS AND CONCLU
SIONS OF THE REFEREE• 

·ORDER 

THE ORDER OF THE REFEREE, DATED MARCH 4 1 1976 1 IS AFFIRMED• 

CLAIMANT'S COUNSEL FOR SERVICES IN CONNECTION WITH BOARD REVIEW 
IS AWARDED AS A REASONABLE ATTORNEY FEE 1 THE SUM OF 400 DOLLARS PAY
ABLE BY THE EMPLOYER• 

WCB CASE NO. 75-4442 

DENTON WATSON, CLAIMANT 
DON WILSON, CLAIMANT'S ATTY• 
PAUL ROESS 1 DEFENSE ATTY, 
REQUEST FOR REVIEW BY CLAIMANT 

JULY 22, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE• 

CLAIMANT REQUESTS BOARD REVIEW OF THE REFEREE' s ORDER WHICH 
AFFIRMED THE DETERMINATION ORDER GRANTING CLAIMANT 64 D~GREES FOR 
2 0 PER CENT UNSCHEDULED LOW BACK DISABILITY• 

CLAIMANT SUFFERED A COMPENSABLE INJURY ON JUNE 10 1 1974 WHICH 
CAUSED A PRE-EXISTING BACK CONDITION TO BECOME SYMPTOMATIC, 

DR. SHORT PERFORMED A TWO LEVEL SPINAL FUSION 1 L4 TO SACRUM 0 

ON FEBRUARY 3 1 197 5 CLAIMANT WAS RELEASED FOR WORK - HE RETURNED TO 

-4 2 -

-

-

-

THEREAFTER WAS HOSPITALIZED. ON MAY 1 4 , 1 9 7 5 A LAMINECTOMY WAS PER
FORMED AT L5-S1.

On JULY 9 , 1 97 5 CLAIMANT HAD FILED A CLAIM.

Claimant relate a history to her  octors of an on the job

INJURY. SHE INFORMED DR. MICK ON SEPTEMBER 25, 1975 THAT SHE DID NOT
FILE A WORKMEN* S COMPENSATION CLAIM SOONER FOR FEAR SHE WOULD LOSE
HER JOB. DR. MICK STATED HE WOULD 'SUPPORT THE PATIENT IN HER CLAIM
FOR A WORKMEN'S COMPENSATION INJURY' AND FELT SHE HAD SUBSTANTIAL
DISABILITY.

Claima t stated that she complai ed of her back pai to several
CO WORKERS AND  O  HE PERSONNEL SUPERVISOR.  HE CO WORKERS  ES I
FIED A  HE HEARING  HA  HEY DIDN' RECALL CLAIMAN  ELLING  HEM OF
A JOB INJURY  HE PERSONNEL SUPERVISOR FEL  HA CLAIMAN COULDN' 
GE HUR ON HER JOB.

The referee foun that claimant was a cre ible witness an 

 HA  HE DOC ORS DO NO DISPU E  HA HER BACK CONDI ION WAS A RE
SUL OF AN ON- HE-JOB INJURY. SHE REPOR ED  O  HEM  HA SHE HAD NO
PRIOR BACK PROBLEMS UN IL  HIS S RE CHING EPISODE A WORK.

Base upon the un ispute me ical reports an a fin ing that
CLAIMANT WAS A CREDIBLE WITNESS, THE REFEREE FOUND CLAIMANT'S CLAIM
COMPENSABLE. HOWE ER, BECAUSE OF THE LATE FILING OF THE CLAIM BY
CLAIMANT HE FOUND THAT THE EMPLOYER HAD NOT ACTED UNREASONABLY IN
DENYING THE CLAIM AND HE DID NOT IMPOSE PENALTIES OR AWARD ATTORNEY
FEES PURSUANT TO ORS 6 5 6.2 6 2 ( 8 ) BUT DID AWARD ATTORNEY FEES TO
CLAIMANT'S COUNSEL UNDER THE PRO ISIONS OF ORS 6 5 6 , 3 8 6 ,

The bo rd, on de novo review,  dopts the FINDINGS  nd CONCLU
SIONS OF THE REFEREE.

ORDER
The or er of the referee,  ate march 4, 1976, is affirme .

Claimant's counsel for services in connection with boar review

IS AWARDED AS A REASONABLE ATTORNEY FEE, THE SUM OF 4 00 DOLLARS PAY
ABLE BY THE EMPLOYER.

WCB CASE NO. 75-4442 JULY 22, 1976

DENTON WATSON, CLAIMANT
DON WILSON, CLAIMAN 'S A  Y.
PAUL ROESS, DEFENSE A  Y.
REQUES FOR REVIEW BY CLAIMAN 

Reviewe by boar members wilson an moore.

Claimant requests boar review of the referee's or er which

AFFIRMED THE DETERMINATION ORDER GRANTING CLAIMANT 64 DEGREES FOR
2 0 PER CENT UNSCHEDULED LOW BACK DISABILITY.

Cl im nt SUFFERED A COMPENSABLE INJURY ON JUNE 1 0 , 1 9 74 WHICH
CAUSED A PRE-EXISTING BACK CONDITION TO BECOME SYMPTOMATIC.

Dr. SHORT PERFORMED A TWO LE EL SPINAL FUSION, L4 TO SACRUM.
ON FEBRUARY 3 , 19 7 5 CLAIMANT WAS RELEASED FOR WORK HE RETURNED TO
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SAME JOB HE HELD WHEN INJURED. CLAIMANT HAS LOST SOME STRENGTH 

AND MOBILITY 0 BUT HE IS ,ABLE TO PERFORM HIS OLD DUTIES AND EVEN 

WORKS OVERTIME• 

THE RATIN.G OF UNSCHEDULED DISABILITY IS BASED SOLELY UPON LOSS 

OF WAGE EARNING CAPACITY. ~ THE REFEREE FOUND SOME EVIDENCE THAT IN 
THE FUTURE CLAIMANT MIGHT HAVE TO ATTEMPT LIGHTER EMPLOYMENT• AT 
THE PRESENT TIME CLAIMANT HASN'T LOST ANY EARNING CAPACITY. THE 
REFEREE CONCLUDED 0 HOWEVER, THAT EVEN SHOULD CLAIMANT AT SOME FU
TURE TIME BE FORCED INTO LIGHTER EMPLOYMENT 0 THE AWARD OF 64 DEGREES 
GRANTED BY THE DETERMINATION ORDER STILL WAS ADEQUATE TO COVER ANY 
SUCH LOSS OF EARNING CAPACITY. 

THE BOARD 0 ON DE NOVO REVIEW 0 ADOPTS THE FINDINGS AND CONCLU
SIONS OF THE REFEREE 0 

ORDER 

THE ORDER OF THE REFEREE I DATED JANUARY 1 6 0 197 6 0 IS AFFIRMED• 

WCB CASE NO. 
WCB CASE NO. 

ROBERT SMITH, CLAIMANT 
CASH PERRINE, CL,,AIMANT' S ATTY• 

DEPT• OF JUSTICE 0 DEFENSE ATTY• 
ORDER 

75-4931 
75-5587 

JULY 22, 1976 

0N JULY 16 0 1976 CLAIMANT. BY AND THROUGH HIS ATTORNEY, MOVED 
THAT, THE BOARD ISSUE AN ORDER TO DISMISS EMPLOYER'S REQUEST FOR RE
VIEW IN THE ABOVE ENTITLED MATTER ON THE GROUNDS THAT SAID REQUEST 
FAILED TO CONTAIN ANY STATEMENT FOR GROUNDS FOR THE REQUEST AS PRO

VIDED IN OAR 436-83-700(4) • 

THE BOARD 0 AFTER DUE CONSIDERATION 0 FEELS THAT SUCH FAILURE 
DOES NOT PREJUDICE CLAIMANT IN ANY WAY INASMUCH AS HE WILL BE .FUR
NISHED A COPY OF APPELLANT'S BR1EF AFTER WHICH HE WILL HAVE 2 0 DAYS 

WITHIN WHICH TO RESPOND• 

THEREFORE 0 THE MOTION IS DISMISSED• 

WCB CASE NO. 75-1780 

DOLORES A. SKIDMORE, CLAIMANT 
GALTON AND POPICK 0 CLAIMANT'S ATTYS• 

GEARIN, CHENEY, LANDIS 0 AEBI AND KELLEY, 

DEFENSE ATTYS• 
REQUEST FOR REVIEW BY CLAIMANT 

JULY 22, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE• 
I 

THE CLAIMANT REQUESTS BOARD REVIEW OF A REFEREE'S ORDER WHICH 

AFFIRMED THE SECOND DETERMINATION ORDER OF MARCH 6 1 1 975 0 FOUND 
CLAIMANT HAD SUSTAINED AN AGGRAVATION OF HER 1969 INDUSTRIAL INJURY, 

AWARDED PENALTIES ANO ATTORNEY FEES AND ORDERED LIBERTY MUTUAL TO 
REIMBURSE INDUSTRIAL INDEMNITY CO• FOR ALL TEMPORARY TOTAL DISABILITY 
COMPENSATION THE LATTER HAD TO PAY DURING LIBERTY MUTUAL' S PERIOD OF 

DEFERRAL• 

-43 -

THE SAME JOB HE HELD WHEN INJURED. CLAIMANT HAS LOST SOME STRENGTH
AND MOBILITY, BUT HE IS ABLE TO PERFORM HIS OLD DUTIES AND E EN
WORKS O ERTIME.

The rating of unsche ule  isability is base solely upon loss

OF WAGE EARNING CAPACITY. THE REFEREE FOUND SOME E IDENCE THAT IN
THE FUTURE CLAIMANT MIGHT HA E TO ATTEMPT LIGHTER EMPLOYMENT. AT
THE PRESENT TIME CLAIMANT HASN'T LOST ANY EARNING CAPACITY. THE
REFEREE CONCLUDED, HOWE ER, THAT E EN SHOULD CLAIMANT AT SOME FU
TURE TIME BE FORCED INTO LIGHTER EMPLOYMENT, THE AWARD OF 64 DEGREES
GRANTED BY THE DETERMINATION ORDER STILL WAS ADEQUATE TO CO ER ANY
SUCH LOSS OF EARNING CAPACITY.

The boar , on  e novo review, a opts the fin ings an conclu

sions OF THE REFEREE.

ORDER
The or er of the referee,  ate January 1 6 , 1 9 7 6 , is affirme .

WCB CASE NO. 75-4931 JULY 22, 1976
WCB CASE NO. 75-5587

ROBERT SMITH, CLAIMANT
cash perrine, claimant's atty.
DEPT. OF JUSTICE, DEFENSE ATTY.
ORDER

On JULY 1 6 , 1 9 76 CLAIMANT, BY AND THROUGH HIS ATTORNEY, MO ED
THAT THE BOARD ISSUE AN ORDER TO DISMISS EMPLOYER'S REQUEST FOR RE
 IEW IN THE ABO E ENTITLED MATTER ON THE GROUNDS THAT SAID REQUEST
FAILED TO CONTAIN ANY STATEMENT FOR GROUNDS FOR THE REQUEST AS PRO
 IDED IN OAR 436 8 3 7 00(4).

The BOARD, AFTER DUE CONSIDERATION, FEELS THAT SUCH FAILURE
DOES NOT PREJUDICE CLAIMANT IN ANY WAY INASMUCH AS HE WILL BE FUR
NISHED A COPY OF APPELLANT'S BRlEF AFTER WHICH HE WILL HA E 20 DAYS
WITHIN WHICH TO RESPOND.

Therefore, the motion is  ismisse .

WCB CASE NO. 75-1780 JULY 22, 1976

DOLORES A. SKIDMORE, CLAIMANT
GAL ON AND POPICK, CLAIMAN 1 S A  YS.
GEARIN, CHENEY, LANDIS, AE BI AND KELLEY,

DEFENSE ATTYS.
REQUEST FOR RE IEW BY CLAIMANT

Reviewe by boar members wilson an moore.

The claimant requests boar review of a referee's or er which

AFFIRMED THE SECOND DETERMINATION ORDER OF MARCH 6 , 1 9 75 , FOUND
CLAIMANT HAD SUSTAINED AN AGGRA ATION OF HER 1 96 9 INDUSTRIAL INJURY,
AWARDED PENALTIES AND ATTORNEY FEES AND ORDERED LIBERTY MUTUAL TO
REIMBURSE INDUSTRIAL INDEMNITY CO. FOR ALL TEMPORARY TOTAL DISABILITY
COMPENSATION THE LATTER HAD TO PAY DURING LIBERTY MUTUAL'S PERIOD OF
DEFERRAL.
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WAS ORIGINALLY INJURED IN 196 9 WHILE EMPLOYED AS A 
. HOUSEKEEPING MAIO AT EMANUEL HOSPITAL• LIBERTY MUTUAL• THE EMPLOYER'S 
CARRIER, ACCEPTED THE CLAIM ANO PAID BENEFITS• THE CLAIM WAS CLOSED 
BY A DETERMINATION ORDER OF AUGUST 3 • 1 972. t AWARDING CLAIMANT 80 DE
GREES FOR 2. 5 PER CENT UNSCHEDULED LOW BACK DISABILITY• A SECOND CLO
SURE ON AN AGGRAVATION CLAIM WAS ISSUED MAY 6, 1 975 • WHICH AWARDED 
NO ADDITIONAL COMPENSATION FOR PERMANENT PARTIAL DISABILITY. 

CLAIMANT CONTINUED WORKING UNTIL 1975 1 BEING ENCOURAGED AND 
ADVISED BY HER DOCTOR TO DO SO• DURING MAY 197 5 t CLAIMANT'S WORK 
ACTIVITIES AT THE HOSPITAL CHANGED AND CLAIMANT ALLEGES ON MAY 1 3 • 

1975 SHE SUSTAINED IN.JURIES WHILE 'WET MOPPING• 1 INDUSTRIAL INDEM-
NITY, WHO WAS AT THAT TIME 1 THE EMPLOYER'S CARRIER, ACCEPTED THE 
CLAIM AND STARTED PAYING COMPENSATION ON A DEFERRED BASIS 1 BUT IS

SUED A FORMAL DENIAL .JULY 25 • 1 975• LIBERTY MUTUAL IMMEDIATELY AC

CEPTED THE CLAIM AS AN AGGRAVATION AND ASSUMED RESPONSIBILITY THEREFOR• 

THE REFEREE FOUND THAT CLAIMANT HAD BEEN ADEQUATELY COMPENSATED 
BY THE AWARD OF 8 0 DEGREES - HE ALSO FOUND THAT THE INCIDENT OF MAY 13 1 

197 5 1 WAS NOT A NEW IN.JURY BUT AN AGGRAVATION OF HER 196 9 IN.JURY• 

THE REFEREE FOUND BOTH CARRIERS HAD MADE LATE PAYMENTS AND 
ACCRUED PENALTIES AND AWARDED ATTORNEY'S FEES AGAINST BOTH. 

THE BOARD 1 ON DE NOVO REVIEW 1 FINDS THAT THERE WAS NEVER ANY 
DISAGREEMENT BETWEEN THE CARRIERS - IN FACT 1 THEY HAD COME TO A MU
TUAL UNDERSTANDING AS TO THE CLAIMS HANDLING• BOTH LIBERTY MUTUAL 
AND INDUSTRIAL INDEMNITY HAVE MADE TIME LOSS PAYMENTS BUT THE LATE
NESS IN SOME PAYMENTS DOES NOT REFLECT UNREASONABLENESS BUT RATHER 
IS THE RESULT OF A LACK OF COMMUNICATION. 

THE BOARD FEELS THAT THE REFEREE RATHER GENEROUSLY AWARDED 
CLAIMANT'S COUNSEL A TOTAL OF 1 00 DOLLARS IN ATTORNEY FEES FOR OB
TAINING A 61•35 DOLLAR BENEFIT FOR HIS CLIENT 1 BASED ON THE PROPOSI
TION THAT ATTORNEY FEES SHOULD BE PROPORTIONATE TO THE RESULTANT 
BENEFIT OBTAINED BY THE CLIENT• 

THE UNREASONABLE ASPECT OF THIS PROCEEDING APPEARS TO THE 

BOARD TO BE THE TIME 1 EFFORT AND EXPENSE INVOLVED IN LITIGATION OF 

THIS RELATIVELY MINOR MATTER. THE BOARD CONCLUDES THE REFEREE ABLY 

DECIDED THE ISSUES AND CONCURS WITH HIS FINDINGS AND CONCLUSIONS• 

ORDER 

THE ORDER OF THE REFEREE DATED DECEMBER 29 1 1975 1 IS AFFIRMED• 

WCB CASE NO. 75-4906 

ROY V. SHEL TON, CLAIMANT 
GOODING AND SUSAK 1 CLAI MANT 1 S ATTYS• 
DEPT• OF .JUSTICE, DEFENSE ATTY• 
REQUEST FOR REVIEW BY SAIF 

JULY 22, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE• 

THE STATE ACCIDENT INSURANCE FUND REQUESTS BOARD REVIEW OF THE 
REFEREE'S ORDER WHICH GRANTED CLAIMANT AN AWARD OF PERMANENT TOTAL 

DISABILITY, EFFECTIVE FEBRUARY Z 3 1 197 6 • 

CLAIMANT SUSTAINED A COMPENSABLE INJURY ON SEPTEMBER 1 9, t 972 

-4 4 -

Claimant was originally injure in 1 9 6 9 while employe as a
HOUSEKEEPING MAID AT EMANUEL HOSPITAL. LIBERTY MUTUAL, THE EMPLOYER'S
CARRIER, ACCEPTED THE CLAIM AND PAID BENEFITS. THE CLAIM WAS CLOSED
BY A DETERMINATION ORDER OF AUGUST 3 , 1 972 , AWARDING CLAIMANT 80 DE
GREES FOR 2 5 PER CENT UNSCHEDULED LOW BACK DISABILITY. A SECOND CLO
SURE ON AN AGGRA ATION CLAIM WAS ISSUED MAY 6, 1975, WHICH AWARDED
NO ADDITIONAL COMPENSATION FOR PERMANENT PARTIAL DISABILITY.

Claimant continue working until 1975, being encourage an 

AD ISED BY HER DOCTOR TO DO SO. DURING MAY 1 975 , CLAIMANT'S WORK
ACTI ITIES AT THE HOSPITAL CHANGED AND CLAIMANT ALLEGES ON MAY 13,
1 97 5 SHE SUSTAINED INJURIES WHILE WET MOPPING. INDUSTRIAL INDEM
NITY, WHO WAS AT THAT TIME, THE EMPLOYER'S CARRIER, ACCEPTED THE
CLAIM AND STARTED PAYING COMPENSATION ON A DEFERRED BASIS, BUT IS
SUED A FORMAL DENIAL JULY 2 5 , 1 9 75 . LIBERTY MUTUAL IMMEDIATELY AC
CEPTED THE CLAIM AS AN AGGRA ATION AND ASSUMED RESPONSIBILITY THEREFOR.

The referee fou d that claima t had bee adequately compe sated
BY THE AWARD OF 8 0 DEGREES HE ALSO FOUND THAT THE INCIDENT OF MAY 13,
1 9 7 5 , WAS NOT A NEW INJURY BUT AN AGGRA ATION OF HER 1 96 9 INJURY.

The referee foun both carriers ha ma e late payments an 

ACCRUED PENALTIES AND AWARDED ATTORNEY' S FEES AGAINST BOTH.

The board, o de  ovo review, fi ds that there was  ever a y
DISAGREEMENT BETWEEN THE CARRIERS IN FACT, THEY HAD COME TO A MU
TUAL UNDERSTANDING AS TO THE CLAIMS HANDLING. BOTH LIBERTY MUTUAL
AND INDUSTRIAL INDEMNITY HA E MADE TIME LOSS PAYMENTS BUT THE LATE
NESS IN SOME PAYMENTS DOES NOT REFLECT UNREASONABLENESS BUT RATHER
IS THE RESULT OF A LACK OF COMMUNICATION.

The board feels that the referee rather ge erously awarded
CLAIMAN 'S COUNSEL a  O AL OF 100 DOLLARS IN A  ORNEY FEES FOR OB
 AINING A 61,35 DOLLAR BENEFI FOR HIS CLIEN , BASED ON  HE PROPOSI
 ION  HA A  ORNEY FEES SHOULD BE PROPOR IONA E  O  HE RESUL AN 
BENEFI OB AINED BY  HE CLIEN .

The unreasonable aspect of this procee ing appears to the

BOARD TO BE THE TIME, EFFORT AND EXPENSE IN OL ED IN LITIGATION OF
THIS RELATI ELY MINOR MATTER. THE BOARD CONCLUDES THE REFEREE ABLY
DECIDED THE ISSUES AND CONCURS WITH HIS FINDINGS AND CONCLUSIONS.

ORDER
The or er of the referee  ate December 29, 1975, is affirme .

WCB CASE NO. 75-4906 JULY 22, 1976

ROY V. SHELTON, CLAIMANT
GOODING AND SUSAK, CLAIMANT'S ATTYS.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR RE IEW BY SAIF

Reviewe by boar members wilson an moore.

The state acci ent insurance fun requests boar review of the
referee's or er which grante claimant an awar of permanent total

DISABILITY, EFFECTI E FEBRUARY 2 3 , 1 976 .

Claimant sustaine a compensable injury on September 19, 19 7 2
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AS A • LIGAMENTOUS STRAIN' AND 'HAIRLINE FRACTURE RIB'• HIS 

FIRST SURGERY WAS ON DECEMBER 2 7 1 1972 FOR EXCISION OF DISC L4 -5 AND 

ARTHRODESIS L4 TO SACRUM 0 HE AGAIN UNDERWENT SURGERY FOR REFUSION 

BETWEEN L4 AND 5 ON JULY 2 1 1974 0 

OR. GERMAN, CLAIMANT'S TREATING PHYSICIAN, FELT CLAIMANT WAS 

TOTALLY DI SABLED FOR HEAVY LABOR REQUIRING HANDLING 3 0 POUNDS OR 

MORE AND REFERRED CLAIMANT TO DISABILITY PREVENTION DIVISION IN 

AUGUST, 1975 .• DR• VANOSDEL AT THE DISABILITY PREVENTION DIVISION 

FOUND A MODERATELY SEVERE DEGREE OF PSYCHOPATHOLOGY - A JOB CHANGE 

WAS INDICATED WITH NO LIFTING OVERHEAD, OR REPETITIVE BENDING, STOOP

ING OR TWISTING. HIS PROGNOSIS FOR CLAIMANT'S RETURNING TO GAINFUL 

EMPLOYMENT WAS 'VERY POOR'• 

A DETERMINATION ORDER ISSUED ON OCTOBER 24, 1 975 AWARDED 

CLAIMANT PERMANENT PARTIAL DISABILITY OF 144. DEGREES FOR 45 PER CENT 

UNSCHEDULED LOW BACK• 

CLAIMANT TESTIFIED THAT HE IS IN CONSTANT PAIN, HIS PAIN IS CEN

TERED IN HIS LOW BACK AND RADIATES INTO HIS RIGHT LEG INTO THE KNEE. 

CLAIMANT'S PAST WORKING EXPERIENCE HAS BEEN IN FARMING, RANCHING AND 

LOGGING - HE WAS DESCRIBED AS A VERY GOOD AND HARD WORKER BY HIS 

EMPLOYER, CLAIMANT ATTEMPTED TO RETURN TO LOGGING AFTER HIS FIRST 

SURGERY BUT ONLY LASTED TWO OR THREE DAYS, 

THE REFEREE FOUND CLAIMANT TO BE A CREDIBLE WITNESS AND BE

CAUSE OF HIS PAIN, INCAPABLE OF SUSTAINED LABOR, CLAIMANT KNOWS OF 

NO JOB OPPORTUNITIES HE COULD HANDLE IN HIS LIVING AREA, 

THE REFEREE CONCLUDED, BASED ON HIS OBSERVATION OF CLAIMANT, 

HIS TESTIMONY, THE MEDICAL REPORTS, AND THE FACT THAT THERE WAS NO 

GAINFUL REGULAR WORK IN CLAIMANT'S AREA WHICH HE WOULD BE ABLE TO 

HANDLE, THAT CLAIMANT WAS PERMANENTLY AND TOTALLY DISABLED, 

THE BOARD, ON DE NOVO REVIEW, ADOPTS THE FINDINGS AND CONCLU

SIONS OF THE REFEREE, 

ORDER 

THE ORDER OF THE REFEREE, DATED FEBRUARY 23, 1 976, IS AFFIRMED, 

CLAIMANT'S COUNSEL IS AWARDED AS A REASONABLE ATTORNEY'S FEE, 

THE SUM OF 4 00 DOLLARS PAYABLE BY THE FUND, FOR SERVICES IN CONNECTION 

WITH BOARD REVIEW 0 

CLP IM NO. B 159361 

EUGENE SEITZ, CLAIMANT 
DEPT, OF JUSTICE, DEFENSE ATTY 0 

OWN MOTION DETERMINATION 

JULY 22, 1976 

CLAIMANT SUFFERED A COMPENSABLE INJURY TO HIS LOW BACK ON 

NOVEMBER 6, 1 9 6 5 WHICH INCLUDED SURGERY IN DECE MBER 1 196 5 FOR A HER

NIATED DISC EXCISION AT THE LUMBAR 4 -5 LEVEL, HIS CLAIM WAS FIRST 

CLOSED ON JULY 2 1 1 196 6 GRANTING CLAIMANT 4 8 DEGREES FOR 2 5 PER CENT 

LOSS OF AN ARM FOR UNSCHEDULED DISABILITY, CLAIMANT'S AGGRAVATION 

RIGHTS HAVE EXPIRED• 

0N APRIL 2 1 I 9 7 6 A BOARD'S OWN MOTION ORDER REMANDED CLAIMANT'S 

CLAIM AS OF JULY 10 1 t 9 7 6 FOR PAYMENT OF COMPENSATION AS PROVIDED BY 
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DIAGNOSED AS A 'LIGAMENTOUS STRAIN1 AND 'HAIRLINE FRACTURE RIB'. HIS
FIRST SURGERY WAS ON DECEMBER 27, 1 97 2 FOR EXCISION OF DISC L4 -5 AND
ARTHRODESIS L4 TO SACRUM. HE AGAIN UNDERWENT SURGERY FOR REFUSION
BETWE E N L4 AND 5 ON JULY 2 , 1 9 74 .

Dr. GERMAN, cl im nt s TREATING PHYSICIAN, FELT CLAIMANT WAS
TOTALLY DISABLED FOR HEA Y LABOR REQUIRING HANDLING 3 0 POUNDS OR
MORE AND REFERRED CLAIMANT TO DISABILITY PRE ENTION DI ISION IN
AUGUST, 1 9 7 5 . DR.  AN OSDEL AT THE DISABILITY PRE ENTION DI ISION
FOUND A MODERATELY SE ERE DEGREE OF PSYCHOPATHOLOGY A JOB CHANGE
WAS INDICATED WITH NO LIFTING O ERHEAD, OR REPETITI E BENDING, STOOP
ING OR TWISTING. HIS PROGNOSIS FOR CLAIMANT'S RETURNING TO GAINFUL
EMPLOYMENT WAS ' ERY POOR1.

A DETERMINATION ORDER ISSUED ON OCTOBER 2 4 , 1 9 75 AWARDED
CLAIMANT PERMANENT PARTIAL DISABILITY OF 14 4. DEGREES FOR 45 PER CENT
UNSCHEDULED LOW BACK.

Claimant testifie that he is in constant pain, his pain is cen

tered IN HIS LOW BACK AND RADIATES INTO HIS RIGHT LEG INTO THE KNEE.
CLAIMANT'S PAST WORKING EXPERIENCE HAS BEEN IN FARMING, RANCHING AND
LOGGING HE WAS DESCRIBED AS A  ERY GOOD AND HARD WORKER BY HIS
EMPLOYER. CLAIMANT ATTEMPTED TO RETURN TO LOGGING AFTER HIS FIRST
SURGERY BUT ONLY LASTED TWO OR THREE DAYS.

The REFEREE FOUND CLAIMANT TO BE A CREDIBLE WITNESS AND BE
CAUSE OF HIS PAIN, INCAPABLE OF SUSTAINED LABOR. CLAIMANT KNOWS OF
NO JOB OPPORTUNITIES HE COULD HANDLE IN HIS LI ING AREA.

The referee conclu e , base on his observation of claimant,
HIS TESTIMONY, THE MEDICAL REPORTS, AND THE FACT THAT THERE WAS NO
GAINFUL REGULAR WORK IN CLAIMANT'S AREA WHICH HE WOULD BE ABLE TO
HANDLE, THAT CLAIMANT WAS PERMANENTLY AND TOTALLY DISABLED.

The boar , on  e novo review, a opts the fin ings an conclu

sions OF THE REFEREE.

ORDER

The ORDER OF THE REFEREE, DATE D FE BRUARY 2 3 , 1 976 , IS AFFIRMED.

Claimant s counsel is awar e as a reasonable attorney s fee,
THE SUM OF 4 00 DOLLARS PAYABLE BY THE FUND, FOR SER ICES IN CONNECTION
WITH BOARD RE IEW.

CLAIM NO. 3 159361 JULY 22, 1976

EUGENE SEITZ, CLAIMANT
DEPT. OF JUSTICE, DEFENSE ATTY.
OWN MOTION DETERMINATION

Claimant suffere a compensable injury to his low back on
NO EMBER 6 , 1 9 6 5 WHICH INCLUDED SURGERY IN DECEMBER, 1 96 5 FOR A HER
NIATED DISC EXCISION AT THE LUMBAR 4-5 LE EL. HIS CLAIM WAS FIRST
CLOSED ON JULY 2 1 , 1 9 6 6 GRANTING CLAIMANT 48 DEGREES FOR 25 PER CENT
LOSS OF AN ARM FOR UNSCHEDULED DISABILITY. CLAIMANT'S AGGRA ATION
RIGHTS HA E EXPIRED.

On APRIL 2, 1976 A BOARD1 S OWN MOTION ORDER REMANDED CLAIMANT S
CLAIM AS OF JULY 1 0 , 1 9 7 6 FOR PAYMENT OF COMPENSATION AS PRO IDED BY
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UNTIL THE CLAIM IS CLOSED PURSUANT TO ORS 6 5 6. 2 7 8 • DURING JULY, 
1975 CLAIMANT HAD HAD A LUMBAR HEMILAMINECTOMY AND A FUSION L4 TO 
THE SACRUM. 

DR. HEUSCH'S CLOSING REPORT OF MAY 14, 1976 FOUND CLAIMANT MEDI
CALLY STATIONARY BUT STATED THAT FORWARD FLEXION OF THE BACK WAS MORE 
RESTRICTED THAN PREVIOUSLY. 

ON JUNE 30, 1976 CLAIMANT'S CLAIM WAS SUBMITTED FOR CLOSURE. 
THE EVALUATION DIVISION RECOMMENDED COMPENSATION FOR TEMPORARY TOTAL 
DISABILITY FROM JULY 10, 1975 THROUGH NOVEMBER 19, 1975, LESS TIME 
WORKED, AND AN AWARD OF 1 9 • 2 DEGREES FOR 1 0 PER CENT LOSS OF AN ARM. 

ORDER 

CLAIMANT IS GRANTED COMPENSATION FOR TEMPORARY TOTAL DISABILITY 

FROM JULY 10 1 1975 THROUGH NOVEMBER 19, 1975 1 LESS TIME WORKED, AND 
AN AWARD OF 1 9 • 2 DEGREES OF A MAXIMUM OF t 92 DEGREES FOR 10 PER CENT 
UNSCHEDULED LOW BACK DISABILITY. THIS IS IN ADDITION TO THE AWARD PRE
VIOUSLY GRANTED. 

WCB CASE NO. 75-1864 

MICHAEL MOSKO, CLAIMANT 
GERALD DUBLIE, CLAIMANT'S ATTY. 
DEPT � OF JUSTICE, DEFENSE ATTY. 
REQUEST FOR REVIEW BY CLAIMANT 

JULY 22, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE, 

CLAIMANT REQUESTS BOARD REVIEW OF THE REFEREE'S ORDER WHICH 
AFFIRMED THE STATE ACCIDENT INSURANCE FUND'S DENIAL OF CLAIMANT'S 
CLAIM. 

CLAIMANT ALLEGES HE AGGRAVATED AND FURTHER INJURED PRIOR BACK 
DIFFICULTIES INVOLVING FIVE DISCS ON SEPTEMBER 6, 1974 WHEN A TRUCK 
DOLLY TIPPED AND HE TRIED TO HOLD IT, CLAIMANT HAS A LONG HISTORY OF 
BACK PROBLEMS STEMMING FROM A PROGRESSIVE ARTHRITIC BACK CHANGES. 
CLAIMANT CLAIMED IMMEDIATE PAIN BUT DID NOT SEEK MEDICAL ATTENTION. 

A WITNESS FOR CLAIMANT TESTIFIED TO CLAIMANT'S STORY OF THE 
LUMBER TRUCK TIPPING, BUT SAID HE COULON' T RECALL CLAIMANT MENTION
ING TO HIM THAT HE HAD HURT HIMSELF. 

THE REFEREE FOUND THE CLAIMANT WAS NOT A CREDIBLE WITNESS - HE 
HAD BEEN INVOLVED IN A PREVIOUS WORKMEN'S COMPENSATION CLAIM AND WAS 
KNOWLEDGEABLE ABOUT PROCEDURES AND STILL FAILED TO IMMEDIATELY FILE 
HIS CLAIM OR TO SEEK MEDICAL SERVICES, HE FOUND NO MEDICAL SUBSTAN
TIATION OF CLAIMANT SUFFERING AN INJURY AND NO WITNESS TO CORROBORATE 
CLAIMANT'S TESTIMONY. 

THE BOARD, ON DE NOVO REVIEW, ADOPTS THE FINDINGS AND CONCLU
SIONS OF THE REFEREE, 

ORDER 

THE ORDER OF THE REFEREE, DATED JANUARY 3 0, t 9 7 6, IS AFFIRMED. 

-46 -

LAW UNTIL THE CLAIM IS CLOSED PURSUANT TO ORS 6 56 . 2 7 8 . DURING JULY,
1 97 5 CLAIMANT HAD HAD A LUMBAR HEMILAMINECTOMY AND A FUSION L4 TO
THE SACRUM.

Dr. HEUSCH'S CLOSING REPORT OF MAY 14, 1976 FOUND CLAIMANT MEDI
CALLY STATIONARY BUT STATED THAT FORWARD FLEXION OF THE BACK WAS MORE
RESTRICTED THAN PRE IOUSLY.

On JUNE 3 0 , 1 9 7 6 CLAIMANT S CLAIM WAS SUBMITTED FOR CLOSURE.

THE E ALUATION DI ISION RECOMMENDED COMPENSATION FOR TEMPORARY TOTAL
DISABILITY FROM JULY 1 0 , 1 9 7 5 THROUGH NO EMBER 1 9 , 1 97 5 , LESS TIME
WORKED, AND AN AWARD OF 19.2 DEGREES FOR 10 PER CENT LOSS OF AN ARM.

ORDER
Claimant is grante compensation for temporary total  isability

FROM JULY 1 0 , 1 9 7 5 THROUGH NO EMBER 1 9 , 1 9 7 5 , LESS TIME WORKED, AND
AN AWARD OF 19.2 DEGREES OF A MAXIMUM OF 192 DEGREES FOR 10 PER CENT
UNSCHEDULED LOW BACK DISABILITY. THIS IS IN ADDITION TO THE AWARD PRE
 IOUSLY GRANTED.

WCB CASE NO. 75-1864 JULY 22, 1976

MICHAEL MOSKO, CLAIMANT
GERALD DUBL1E, CLAIMAN 'S A  Y.
DEP , OF JUS ICE, DEFENSE A  Y.
REQUES FOR REVIEW BY CLAIMAN 

Reviewe by boar members wilson an moore.

Claimant requests boar review of the referee's or er which

AFFIRMED THE STATE ACCIDENT INSURANCE FUND'S DENIAL OF CLAIMANT'S
CLAIM.

Claimant alleges he aggravate an further injure prior back

DIFFICULTIES IN OL ING FI E DISCS ON SEPTEMBER 6 , 1 97 4 WHEN A TRUCK
DOLLY TIPPED AND HE TRIED TO HOLD IT. CLAIMANT HAS A LONG HISTORY OF
BACK PROBLEMS STEMMING FROM A PROGRESSI E ARTHRITIC BACK CHANGES.
CLAIMANT CLAIMED IMMEDIATE PAIN BUT DID NOT SEEK MEDICAL ATTENTION.

A WITNESS FOR CLAIMANT TESTIFIED TO CLAIMANT' S STORY OF THE
LUMBER TRUCK TIPPING, BUT SAID HE COULDN'T RECALL CLAIMANT MENTION
ING TO HIM THAT HE HAD HURT HIMSELF.

The referee foun the claimant was not a cre ible witness he

HAD BEEN IN OL ED IN A PRE IOUS WORKMEN' S COMPENSATION CLAIM AND WAS
KNOWLEDGEABLE ABOUT PROCEDURES AND STILL FAILED TO IMMEDIATELY FILE
HIS CLAIM OR TO SEEK MEDICAL SER ICES. HE FOUND NO MEDICAL SUBSTAN
TIATION OF CLAIMANT SUFFERING AN INJURY AND NO WITNESS TO CORROBORATE
CLAIMANT'S TESTIMONY.

The BOARD, ON DE NO O RE IEW, ADOPTS THE FINDINGS AND CONCLU
SIONS OF THE REFEREE.

ORDER
The order of the referee, dated Ja uary 30, 1976, is affirmed.
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CASE NO. 75-2838 

JAMES HANLON, CLAIMANT 
ROLF OLSON, CLAIMANT'S ATTY. 
RAY HAYSELL 1 DEFENSE ATTY. 
REQUEST FOR REVIEW BY CLAIMANT 

JULY 22, 1976 

REVIEWED BY BOARD MEMBERS. WILSON AND MOORE. 

CLAIMANT REQUESTS BOARD REVIEW OF THE REFEREE'S ORDER WHICH 
INCREASED CLAIMANT'S AWARD TO 256 DEGREES FOR 80 PER CENT UNSCHEDULED 
DISABILITY AND AFFIRMED THE AWARD OF 3 0 DEGREES FOR 2 0 PER CENT LOSS 
OF LEFT LEG. CLAIMANT CONTENDS HE IS ODD-LOT PERMANENTLY TOTALLY 
DI SABLED. 

CLAIMANT SUFFERED A COMPENSABLE INJURY TO HIS BACK IN A TWIST-

ING INCIDENT ON NOVEMBER 2 1 1970 0 CLAIMANT HAD HAD A PRIOR BACK INJURY 

WITH A LAMINECTOMY IN 196 0 OR 196 1 0 CLAIMANT CONTINUED TO WORK IN HIS 
MANAGERIAL JOB UNTIL JUST PRIOR TO SUBMITTING TO A SPINAL FUSION IN FEBRU
ARY, 1 971 • HE THEREAFTER RETURNED TO WORK FOR A PERIOD OF FOUR TO SIX 
WEEKS BUT QUIT DUE TO PAIN IN HIS BACK AND LEFT LEG. 

CLAIMANT LIVES ON A FARM AND RAISES A FEW HEAD OF CATTLE, LIVING 

ON A FARM HAS BEEN A DREAM OF HIS WIFE AND HIMSELF FOR MANY YEARS. 

CLAIMANT WALKS TWO MILE:S A DAY, DRIVES HIS. TRUCK, FE:EDS 3 AND ONE HALF 

BALES OF HAY A DAY TO HIS CATTLE 0 SINCE TERMINATING HIS EMPLOYMENT 

CLAIMANT HAS ATTEMPTED TO SEARCH FOR WORK' ONLY ONCE AND AT ONLY ONE 
PLACE. 

THE MEDICAL EVIDENCE IN THIS CASE IS EXTENSIVE ANO - INCLUDES MANY 
OPINIONS OF PSYCHOLOGICAL PROBLEMS. DR 0 DOYLE IN MAY, 1973 DIAGNOSE-� 
r CHRONIC DEPRESSIVE REACTION' AND SAID CLAIMANT WAS TOTALLY DISABLED 
FROM HIS PREVIOUS LIFE ACTIVITY BUT WAS ABLE TO RETURN TO LIGHTER ACTI

VITIES. 

As FAR BACK AS AUGUST 9 1 1 972 DR 0 CASTL.:ES HAD FELT THAT CLAIMANT 

LACKED MOTIVATION TO RETURN TO WORK, BEING VERY SATlSFIED WITH HIS 
FARM AND HIS LIFE STYLE AT THAT TIME. 

ON JANUARY 24, 1974 A DETERMINATION ORDER GRANTED CLAIMANT 192 
DEGREES FOR 6 0 PER CENT UNSCHEDULED LOW BACK DISABILITY AND 3 0 DEGREES 

FOR 2 0 PER CENT LOSS OF THE LEFT LEG 0 • 

OR 0 HOLM EXAMINED CLAIMANT ON OCTOBER 17 1 197 5 AND REPORTED 

THAT CLAIMANT COULD RETURN TO SOME FORM OF SEDENTARY WORK. 1 HE IS 

NOT TOTALLY DISABLED, AND, IN VIEW OF HIS AGE 1 HE PROBABLY CAN RETURN 

TO SOME PRODUCTIVE ACTIVITY 0 ' 

THE REFEREE FOUND THAT •CLAIMANT HAD SUSTAINED A GREATER AMOUNT 
OF UNSCHEDULED PERMANENT PARTIAL DISABILITY THAN THAT GRANTED BY THE 

DETERMINATION ORDER, BUT HE WAS NOT PERMANENTLY ANO TOTALLY DISABLED. 
THERE WAS NOT ONE MEDICAL REPORT TO CORROBORATE CLAIMANT'S CONTEN

TION THAT HE 1s· PERMANENTLY ANO TOTALLY DISABLED. THE CLAIMANT CON
TENDS HE FALLS WITHIN THE 'ODD-LOT' CATEGORY. THE REFEREE FOUND NO 

FOUNDATION FOR THIS, DISREGARDING CLAIMANT' 5 OBVIOUS LACK OF MOTIVA
TION, IT CANNOT BE SAID, MEDICALLY, THAT CLAIMANT IS NOT LIKELY TO BE 

GAINFULLY EMPLOYED. THE PREPONDERANCE OF MEDICAL EVIDENCE INDICATES 
THAT CLAIMANT COULD ENGAGE IN SEDENTARY OCCUPATIONS. 

THE REFEREE CONCLUDED T_HAT CLAIMANT HAS FAILED TO SUSTAIN HIS 
EVIDENTIARY BURDEN OF PROVING ODD-LOT PERMANENT TOTAL DISABILITY, 
THEREFORE, IT IS UPON HIM TO SHOW A LACK OF GAINFUL AND SUITABLE EM

PLOYMENT, HE FAILED TO DO so. 
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WCB CASE NO, 75-2838 JULY 22, 1976

JAMES HANLON, CLAIMANT
ROLF OLSON, CLAIMAN S A  Y.
RAY HAYSELL, DEFENSE A  Y.
REQUES FOR REVIEW BY CLAIMAN 

Reviewe by boar members wilson an moore.

Claimant requests boar review of the referee s or er which
INCREASED CLAIMANT S AWARD TO 2 56 DEGREES FOR 80 PER CENT UNSCHEDULED
DISABILITY AND AFFIRMED THE AWARD OF 30 DEGREES FOR 20 PER CENT LOSS
OF LEFT LEG. CLAIMANT CONTENDS HE IS ODD-LOT PERMANENTLY TOTALLY
DISABLED.

Claimant suffere a compensable injury to his back in a twist

ing INCIDENT ON NO EMBER 2 , 1 970 . CLAIMANT HAD HAD A PRIOR BACK INJURY
WITH A LAMINECTOMY IN 1960 OR 1961. CLAIMANT CONTINUED TO WORK IN HIS
MANAGERIAL JOB UNTIL JUST PRIOR TO SUBMITTING TO A SPINAL FUSION IN FEBRU
ARY, 1971. HE THEREAFTER RETURNED TO WORK FOR A PERIOD OF FOUR TO SIX
WEEKS BUT QUIT DUE TO PAIN IN HIS BACK AND LEFT LEG.

Claimant lives on a farm an raises a few hea of cattle, living
ON A FARM HAS BEEN A DREAM OF HIS WIFE AND HIMSELF FOR MANY YEARS.
CLAIMANT WALKS TWO MILES A DAY, DRI ES HIS TRUCK, FEEDS 3 AND ONE HALF
BALES OF HAY A DAY TO HIS CATTLE. SINCE TERMINATING HIS EMPLOYMENT
CLAIMANT HAS ATTEMPTED TO SEARCH FOR WORK ONLY ONCE AND AT ONLY ONE
PLACE.

The MEDICAL E IDENCE IN THIS CASE IS EXTENSI E AND INCLUDES MANY
OPINIONS OF PSYCHOLOGICAL PROBLEMS. DR. DOYLE IN MAY, 1 9 7 3 DIAGNOSED
'CHRONIC DEPRESSI E REACTION' AND SAID CLAIMANT WAS TOTALLY DISABLED
FROM HIS PRE IOUS LIFE ACTI ITY BUT WAS ABLE TO RETURN TO LIGHTER ACTI
 ITIES.

As FAR BACK AS AUGUST 9 , 1 9 72 DR. CASTLES HAD FELT THAT CLAIMANT
LACKED MOTI ATION TO RETURN TO WORK, BEING  ERY SATISFIED WITH HIS
FARM AND HIS LIFE STYLE AT THAT TIME.

On JANUARY 2 4 , 1 9 74 A DETE RM I NAT I ON ORDE R GRANTED C LAI MANT 1 9 2
DEGREES FOR 60 PER CENT UNSCHEDULED LOW BACK DISABILITY AND 30 DEGREES
FOR 2 0 PER CENT LOSS OF THE LEFT LEG.

Dr. holm exami ed claima t o October i 7, 1975 a d reported
THAT CLAIMANT COULD RETURN TO SOME FORM OF SEDENTARY WORK. HE IS
NOT TOTALLY DISABLED, AND, IN  IEW OF HIS AGE, HE PROBABLY CAN RETURN
TO SOME PRODUCTI E ACTI ITY.

The referee fou d that claima t had sustai ed a greater amou t
OF UNSCHEDULED PERMANENT PARTIAL DISABILITY THAN THAT GRANTED BY THE
DETERMINATION ORDER, BUT HE WAS NOT PERMANENTLY AND TOTALLY DISABLED.
THERE WAS NOT ONE MEDICAL REPORT TO CORROBORATE CLAIMANT'S CONTEN
TION THAT HE IS PERMANENTLY AND TOTALLY DISABLED. THE CLAIMANT CON
TENDS HE FALLS WITHIN THE 'ODD-LOT1 CATEGORY. THE REFEREE FOUND NO
FOUNDATION FOR THIS, DISREGARDING CLAIMANT1 S OB IOUS LACK OF MOTI A
TION, IT CANNOT BE SAID, MEDICALLY, THAT CLAIMANT IS NOT LIKELY TO BE
GAINFULLY EMPLOYED. THE PREPONDERANCE OF MEDICAL E IDENCE INDICATES
THAT CLAIMANT COULD ENGAGE IN SEDENTARY OCCUPATIONS.

The referee conclu e that claimant has faile to sustain his
E IDENTIARY BURDEN OF PRO ING ODD-LOT PERMANENT TOTAL DISABILITY,
THEREFORE, IT IS UPON HIM TO SHOW A LACK OF GAINFUL AND SUITABLE EM
PLOYMENT. HE FAILED TO DO SO.
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REFEREE INCREASED CL.AIM ANT'S AWARD OF 6 0 PE.R CENT UNSCHED

ULED L.OW BACK DISABILITY TO 80 PER CENT OF THE MAXIMUM. HE F 1EL.T THAT 
THE AWARD OF 2 0 PER CENT L.OSS OF L.EFT L.EG WAS ADEQUATE. 

THE BOARD, ON OE NOVO REVIEW, ADOPTS THE FINDINGS AND CONCLU
SIONS OF THE REFEREE. 

ORDER 

THE ORDER OF THE REFEREE I DATED FEBRUARY 2 4, 197 6, IS AFFIRMED. 

WCB CASE NO. 75-536 

BONNIE G. UNDI, CLAIMANT 
CHARLES SEAGRAVES, CLAIMANT'S ATTY. 
KEITH SKEL.TON 1 DEFENSE ATTY 0 ' 

REQUEST FOR REVIEW BY E MPL.OYER 

JULY 22, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE. 

THE EMPLOYER REQUESTS REVIEW BY THE BOARD ·OF THE REFEREE'S 
ORDER WHICH REMANDED CLAIMANT'S CLAIM OF AGGRAVATION TO THE EMPLOYER 
FOR PAYMENT OF BENEFITS, AS PROVIDED BY LAW, FROM MARCH 19, 1975 UN
TIL. CLAIM CL.OS URE PURSUANT TO ORS 6 5 6 • 2 6 8 • . 

0N MARCH 23, 1970 1 CLAIMANT THEN A 52 YEAR OLD LPN, HURT HER 
BACK TURNING A PATIENT. DR 0 CAMPAGNA PERFORMED A MYEL.OGRAM IN MAY, 
197 0 WHICH REVEAL.ED A CONGENITAL MALFORMATION OF THE DURAL SAC IN 
THE LUMBOSACRAL REGION, BUT WAS OTHERWISE NORMAL., 

CLAIMANT RETURNED TO WORK AS AN LPN IN SEPTEMBER, 1970 AND CON
TINUED WORKING UNTIL JUL.Y, 1971 • A DETERMINATION ORDER ISSUED JANUARY 
7 1 1 971 RECITED THAT CLAIMANT HAO FAILED TO APPEAR FOR A CLAIM CLOSURE 
EXAMINATION, THEREFORE, THE PRESENT PHYSICAL. CONDITION OF CLAIMANT 
WAS UNKNOWN ANO PERMANENT RESIDUALS, IF ANY, AS A RESUL.T OF THE INJURY, 
COULD NOT BE EVALUATED - IT AWARDED COMPENSATION FOR TEMPORARY TOTAL 
DISABILITY TO SEPTEMBER 9, 1970 ONLY. WHEN DR, CAMPAGNA' S REPORT 
OF THE CLOSING EXAMINATION WAS RECEIVED BY THE BOARD THERE WAS NO 
MODIFICATION IN THE DETERMINATION ORDER, 

CLAIMANT REQUESTED A HEARING ON FEBRUARY 5 1 1 975, WITH THE 
COMMENT -

' MY CONDITION WORSENED SOON AFTER MY RETURN TO WORK 
BUT DUE TO A MISUNDERSTANDING I DID NOT REQUEST A RE
OPENING OF MY CASE. RECENTLY I DID ASK FOR A REOPENING 
BUT THE INSURANCE C0 0 REFUSED.' 

CouNSEL FOR THE EMPL.OYER ARGUES THAT THE REQUEST FOR HEARING 
INDICATES THAT CLAIMANT'S CONDITION HAS EXISTED EVER SINCE THE ORIGINAL 
ONSET AND HAS NOT WORSENED SUBSEQUENT TO THE DETERMINATION ORDER. 
CLAIMANT TESTIFIED, HOWEVER, THAT THE CONDITION CONTINUED TO WORSEN 
SUBSEQUENT TO JANUARY, 1 971 AND IT FINALLY BECAME SO BAO SHE COULD NO 
LONGER WORK 0 SHE SAID SHE COULD NOT AFFORD MEDICAL CONSULTATION BUT· 
IN DECEMBER, 1974 HER CONDITION BECAME SO DESPERATE SHE RECEIVED 
CHIROPRACTIC TREATMENTS FROM JAMES. LARIMORE, 0 0 O. 

THE CARRIER CONSIDERED 0R 0 LARIMORE' S REPORT INADEQUATE TO RE
OPEN CL.AIMANT 1 S CLAIM ANO SHE CONSULTED DR 0 RAY JOHNSON, AN ORTHOPE

DIST IN MARCH, 1975 AND DR 0 CAMPAGNA IN AUGUST, 1975 • 

-4 8 -
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The referee incre sed cl im nt S AWARD OF 6 0 per cent unsched

uled LOW BACK DISABILITY TO 80 PER CENT OF THE MAXIMUM. HE FELT THAT
THE AWARD OF 2 0 PER CENT LOSS OF LEFT LEG WAS ADEQUATE.

The boar , on  e novo review, a opts the fin ings an conclu

sions OF THE REFEREE.

ORDER
The order of the referee, dated February 24, 1976, is affirmed.

WCB CASE NO. 75-536 JULY 22, 1976

BONNIE G. UNDI, CLAIMANT
CHARLES SEAGRA ES, CLAIMANT S ATTY.
KEITH SKELTON, DEFENSE ATTY.
REQUEST FOR RE IEW BY EMPLOYER

Reviewe by boar members wilson an moore.

The employer requests review by the boar of the referee's
ORDER WHICH REMANDED CLAIMANT S CLAIM OF AGGRA ATION TO THE EMPLOYER
FOR PAYMENT OF BENEFITS, AS PRO IDED BY LAW, FROM MARCH 1 9 , 1 9 75 UN
TIL CLAIM CLOSURE PURSUANT TO ORS 656.268.

On MARCH 2 3 , 1 97 0 , CLAIMANT THE N A 5 2 YEAR OLD LPN, HURT HER
BACK TURNING A PATIENT. DR. CAMPAGNA PERFORMED A MYELOGRAM IN MAY,
1 97 0 WHICH RE EALED A CONGENITAL MALFORMATION OF THE DURAL SAC IN
THE LUMBOSACRAL REGION, BUT WAS OTHERWISE NORMAL.

Claimant returne to work as an lpn in September, 1970 an con

tinued WORKING UNTIL JULY, 1971. A DETERMINATION ORDER ISSUED JANUARY
7, 197 1 RECITED THAT CLAIMANT HAD FAILED TO APPEAR FOR A CLAIM CLOSURE
EXAMINATION, THEREFORE, THE PRESENT PHYSICAL CONDITION OF CLAIMANT
WAS UNKNOWN AND PERMANENT RESIDUALS, IF ANY, AS A RESULT OF THE INJURY,
COULD NOT BE E ALUATED IT AWARDED COMPENSATION FOR TEMPORARY TOTAL
DISABILITY TO SEPTEMBER 9 , 1 9 7 0 ONLY. WHEN DR. CAMPAGNA S REPORT
OF THE CLOSING EXAMINATION WAS RECEI ED BY THE BOARD THERE WAS NO
MODIFICATION IN THE DETERMINATION ORDER.

Claimant requeste a hearing on February 5 , 1975, with the

COMMENT

MY CONDITION WORSENED SOON AFTER MY RETURN TO WORK
BUT DUE TO A MISUNDERSTANDING I DID NOT REQUEST A RE
OPENING OF MY CASE. RECENTLY I DID ASK FOR A REOPENING
BUT THE INSURANCE CO. REFUSED.

Counsel for the employer argues that the request for hearing
INDICATES THAT CLAIMANT S CONDITION HAS EXISTED E ER SINCE THE ORIGINAL
ONSET AND HAS NOT WORSENED SUBSEQUENT TO THE DETERMINATION ORDER.
CLAIMANT TESTIFIED, HOWE ER, THAT THE CONDITION CONTINUED TO WORSEN
SUBSEQUENT TO JANUARY, 197 1 AND IT FINALLY BECAME SO BAD SHE COULD NO
LONGER WORK. SHE SAID SHE COULD NOT AFFORD MEDICAL CONSULTATION BUT
IN DECEMBER, 1 974 HER CONDITION BECAME SO DESPERATE SHE RECEI ED
CHIROPRACTIC TREATMENTS FROM JAMES LARIMORH, D. O.

The carrier consi ere  r. larimore's report ina equate to re
open CLAIMANT' S CLAIM AND SHE CONSULTED DR. RAY JOHNSON, AN ORTHOPE
DIST IN MARCH, 1 97 5 AND DR. CAMPAGNA IN AUGUST, 1 975 .
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REFEREE CONCLUDED THE LEVEL OF DISABILITY FOUND BY DRS. 

JOHNSON AND CAMPAGNA IN 19 7 5 AS COMPARED TO THE MINIMAL FINDINGS OF 

DR. CAMPAGNA MADE IN 197 0, INDICATED CLAIMANT'S CONDITION HAD WOR

SENED AND REMANDED THE .CLAIM TO THE EMPLOYER TO BE ACCEPTED AS A 

CLAIM FOR AGGRAVATION. 

ON DE NOVO REVIEW, THE BOARD AGREES WITH THE OPINION OF THE 

REFEREE. DR 0 JOHNSON STATED THAT AGGRAVATION WAS WITHIN THE REALM 

OF POSSIBILITY. BECAUSE HE HAD NOT SEEN CLAIMANT PRIOR TO MARCH, 1 975, 

HIS BASIS FOR GIVING HIS OPINION OF HER CONDITION ON JANUARY 7, 1971 HAD 

TO BE THE HISTORY RELATED TO HIM BY CLAIMANT. HE FELT THAT HE COULD 

RELY ON ITS TRUTHFULNESS. THE REFEREE FOUND THAT CLAIMANT WAS A 

CREDIBLE PERSON AND AGREED WITH DR 0 JOHNSON. DR 0 CAMPAGNA, IN HIS 

AUGUST, 1975 REPORT, NOTED MUCH FUNCTIONAL OVERLAY, A CERVICAL SPON

DYLOSIS WITH CONGENITAL FUSION AND A CONGENITAL LUMBOSACRAL ANOMALY. 

HE INDICATED TO THE CARRIER IN SEPTEMBER, 1975 THAT, ALTHOUGH IT WAS 

NOT KNOWN, AT THAT TIME, WHETHER THE NEED FOR POSSIBLE FUTURE SURGERY 

WAS RELATED TO THE 1 970 INDUSTRIAL INJURY, THE CLAIM SHOULD BE REOPENED. 

THE BOARD CONCLUDES THAT CLAIMANT DOES HAVE A CONGENITAL PROB

LEM IN HER BACK BUT THERE IS EVIDENCE THAT,CLAIMANT 1 S CONDITION HAS 

WORSENED SINCE JANUARY 7, 1971 0 

ORDER 

THE ORDER OF THE REFEREE, DATED JANUARY 13,_ 1976 1 IS AFFIRMED. 

CLAIMANT'S COUNSEL FOR SERVICES IN CONNECTION WITH BOARD REVIEW 

IS AWARDED, AS A REASONABLE ATTORNEY FEE, THE SUM OF 4 00 DOLLARS PAY

ABLE BY THE EMPLOYER. 

WCB CASE NO. 75-4226 

EVA NEWMAN, CLAIMANT 
JOHN SVOBODA, CLAIMANT'S ATTY. 

RON RODNER, DEFENSE ATTY. 

REQUEST FOR REVIEW BY CLAIMANT 

J UL Y 22, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE. 

THE CLAIMANT RECEIVED AN AWARD OF 16 DEGREES FOR 5 PER CENT UN

SCHEDULED RIGHT AND LEFT SHOULDER DISABILITY PURSUANT TO A DETERMINA-

TION ORDER DATED SEPTEMBER 22, 1975. UPON HEARING, THE REFEREE AWARDED 

HER AN ADDITIONAL 1 0 PER CENT FOR A TOTAL OF 15 PER CENT FOR UNSCHEDULED 

LOW BACK DISABILITY. THE BOARD TAKES ADMINISTRATIVE NOTICE THAT THE 

REFEREE'S AWARD SHOULD HAVE BEEN DENOMINATED AS 15 PER CENT UNSCHEDULED 

'RIGHT AND LEFT SHOULDER' DISABILITY. CLAIMANT NOW REQUESTS BOARD RE

VIEW OF THE REFEREE'S ORDER ON THE EXTENT OF PERMANENT PARTIAL DISABILITY. 

CLAIMANT, A 43 YEAR OLD DRYCLEANING WORKER, INJURED HER RIGHT ARM 

AND SHOULDER ON SEPTE_MBER 14, 1 974. WHEN SHE WAS REFERRED TO DR. 

SCHROEDER ON DECEMBER 31, 1973, HE FOUND CALCIFIC DEPOSITS WITHIN THE 

ROTATOR CUFF, BILATERALLY, CAUSING CALCIFIC TENDINITIS~ EXCISION OF 

THESE DEPOSITS IN BOTH SHOULDERS WAS DONE. 

CLAIMANT RETURNED TO WORK, SEEMED TO TOLERATE IT FAIRLY WELL AND 

DR. SHROEDER ANTICIPATED ONLY VERY MINOR DISABILITY. WHEN DR SHROEDER 

SAW CLAIMANT ON AUGUST 1 1 , 197 5 SHE HAD WORKED A YEAR AND A HALF AND 

WAS COMPLAINING OF INCREASED SYMPTOMS AND DIFFICULTY IN REACHING ABOVE 

HER HEAD 0 HE DID NOT FEEL SHE WAS SERIOUSLY DISABLED, BUT FELT SHE 

-4 9 -

The referee conclu e the level of  isability foun by  rs.
JOHNSON AND CAMPAGNA IN 1 9 7 5 AS COMPARED TO THE MINIMAL FINDINGS OF
DR. CAMPAGNA MADE IN 1 970 , INDICATED CLAIMANT'S CONDITION HAD WOR
SENED AND REMANDED THE CLAIM TO THE EMPLOYER TO BE ACCEPTED AS A
CLAIM FOR AGGRA ATION.

On DE NO O RE IEW, THE BOARD AGREES WITH THE OPINION OF THE
REFEREE. DR. JOHNSON STATED THAT AGGRA ATION WAS WITHIN THE REALM
OF POSSIBILITY. BECAUSE HE HAD NOT SEEN CLAIMANT PRIOR TO MARCH, 1 97 5 ,
HIS BASIS FOR GI ING HIS OPINION OF HER CONDITION ON JANUARY 7, 197 1 HAD
TO BE THE HISTORY RELATED TO HIM BY CLAIMANT. HE FELT THAT HE COULD
RELY ON ITS TRUTHFULNESS. THE REFEREE FOUND THAT CLAIMANT WAS A
CREDIBLE PERSON AND AGREED WITH DR. JOHNSON. DR. CAMPAGNA, IN HIS
AUGUST, 1 97 5 REPORT, NOTED MUCH FUNCTIONAL O ERLAY, A CER ICAL SPON
DYLOSIS WITH CONGENITAL FUSION AND A CONGENITAL LUMBOSACRAL ANOMALY.
HE INDICATED TO THE CARRIER IN SEPTEMBER, 1 9 75 THAT, ALTHOUGH IT WAS
NOT KNOWN, AT THAT TIME, WHETHER THE NEED FOR POSSIBLE FUTURE SURGERY
WAS RELATED TO THE 1 9 70 INDUSTRIAL INJURY, THE CLAIM SHOULD BE REOPENED.

The boar conclu es that claimant  oes have a congenital prob
lem IN HER BACK BUT THERE IS E IDENCE THAT .CLAIMANT S CONDITION HAS
WORSENED SINCE JANUARY 7,1971.

ORDER

THE ORDE R OF THE REFEREE, DATED JANUARY 13, 1976, IS AFFIRMED.

Claimant s counsel for services in connection with boar review
IS AWARDED, AS A REASONABLE ATTORNEY FEE, THE SUM OF 4 00 DOLLARS PAY
ABLE BY THE EMPLOYER.

WCB CASE NO. 75-4226 JULY 22, 1976

E A NEWMAN, CLAIMANT
JOHN SVOBODA, CLAIMAN S A  Y.
RON RODNER, DEFENSE A  Y.
REQUES FOR REVIEW BY CLAIMAN 

Reviewe by boar members wilson an moore.

The claima t received AN AWARD OF 16 DEGREES FOR 5 PER ce t u 

scheduled right a d left shoulder disability pursua t to a determi a
tio ORDER DA ED SEP EMBER 2 2 , 1 9 7 5 . UPON HEARING,  HE REFEREE AWARDED
HER AN ADDI IONAL 10 PER CEN FOR A  O AL OF 15 PER CEN FOR UNSCHEDULED
LOW BACK DISABILI Y.  HE BOARD  AKES ADMINIS RA IVE NO ICE  HA  HE
REFEREE' S AWARD SHOULD HAVE BEEN DENOMINA ED AS 15 PER CEN UNSCHEDULED
'right a d left shoulder' disability, claima t  ow requests board re
view OF  HE REFEREE S ORDER ON  HE EX EN OF PERMANEN PAR IAL DISABILI Y.

Claima t, a 43 year old dryclea i g worker, i jured her right arm
AND SHOULDER ON SEPTEMBER 1 4 , 1 974 . WHEN SHE WAS REFERRED TO DR.
SC H ROE DE RON DECEMBER 31 , 1973, HE FOUND CALC 1 F IC DE POSITS W I TH I N THE
ROTATOR CUFF, BILATERALLY, CAUSING CALCIFIC TENDINITIS. EXCISION OF „
THESE DEPOSITS IN BOTH SHOULDERS WAS DONE.

Claima t retur ed to work, seemed to tolerate it fairly well a d
DR. SHROEDER ANTICIPATED ONLY  ERY MINOR DISABILITY. WHEN DR SHROEDER
SAW CLAIMANT ON AUGUST 1 1 , 1 97 5 SHE HAD WORKED A YEAR AND A HALF AND
WAS COMPLAINING OF INCREASED SYMPTOMS AND DIFFICULTY IN REACHING ABO E
HER HEAD. HE DID NOT FEEL SHE WAS SERIOUSLY DISABLED, BUT FELT SHE
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CONSIDER SOME FORM OF LIGHT WORK W 1TH LESS STRESS ON THE SHOUL

DERS. CLAIMANT HAS NOT WORKED SINCE THIS TIME. 

IT APPEARS THAT CLAIMANT IS NOW ATTEMPTING TO RECEIVE HER GED. 
AND THAT VOCATIONAL ASSISTANCE IS BEING PROVIDED FOR HER. SHE HAS MANY 

ASSETS• IS WE_LL MOTIVATED AND, HOPEFULLY, WITH SOME RETRAINING• WILL 

BE ABLE TO FIND SUITABLE EMPLOYMENT WITHIN HER PHYSICAL LIMITATIONS. 

THE BOARD CONCLUDES CLAIMANT'S PRESENT DISABILITY DOES NOT EX
CEED THAT FOR WHICH SHE HAS BEEN AWARDED. 

ORDER 

THE ORDER OF THE REFEREE• DATED APRIL 12 • 1976, IS AFFIRMED. 

WCB CASE NO. 74-3292 

MARY YOUNG, CLAIMANT 
JAMES KENIN• CLAIMANT'S ATTY, 

DARYLL KLEIN• DEFENSE ATTY, 

REQUEST FOR REVIEW BY CLAIMANT 

JULY 22, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE, 

CLAIMANT REQUESTS BOARD REVIEW OF THE REFEREE'S ORDER WHICH 
FOUND CLAIMANT'S CONDITION HAD WORSENED SINCE THE LAST AWARD OF COM

PENSATION• BUT WAS NOW MEDICALLY STATIONARY._ AND GRANTED 96 DEGREES 

FOR 3 0 PER CENT UNSCHEDULED DISABILITY, CLAIMANT CONTENDS SHE IS PER

·MANENTLY AND TOTALLY DISABLED, 

CLAIMANT• A NURSES AIDE• SLIPPED AND FELL ON DECEMBER 2 2, 1971. 
HER CONDITION WAS DIAGNOSED BY A CHIROPRACTOR AS A LUMBAR SPRAIN, SHE 

CONTINUED TO BE EXAMINED BY SEVERAL PHYSICIANS AND WAS HOSPITALIZED 

ON TWO OCCASIONS 0 IN JUNE• 1973 A DETERMINATION ORDER AWARDED CLAIM-

ANT 32 DEGREES FOR 1 0 PER CENT UNSCHEDULED DISABILITY, CLAIMANT RE

QUESTED A HEARING BUT A COMPROMISE WAS REACHED AND BY A STIPULATION 

DATED OCTOBER 25, 1973 CLAIMANT WAS AWARDED AN ADDITIONAL 28,6 DE

GREES FOR A TOTAL OF 60 0 6 DEGREES, 

CLAIMANT CONTINUED TO HAVE BACK PROBLEMS AND CONSULTED OTHER 
PHYSICIANS FOR HELP, DR, DUNCAN EXAMINED CLAIMANT IN MAY AND JUNE OF 

1974 AND FOUND BACK PAIN ANO LEG PAIN, IN MAY• 1974 DR, GRITZKA RECOM

MENDED SURGERY FOR CLAIMANT'S DISC PROBLEMS BUT CLAIMANT DION' T WANT 

SURGERY. DR 0 GRITZ KA FOUND CLAIMANT'S CONDITION TO BE WORSE THAN IT 

HAD BEEN IN 1973 • 

ON AUGUST 2 0 1 1 974 THE CARRIER DENIED CLAIMANT'S CLAIM FOR AGGRA

VATION ON THE GROUNDS THAT HER SYMPTOMS MERELY INCREASED DUE TO PRO

GRESSIVE DISC DETERi'ORATION. 

IN 1975 CLAIMANT WAS INVOLVED IN ONE OR TWO AUTOMOBILE ACCIDENTS 

WHICH SHE SAID DID NOT INVOLVE HER BACK BUT DID CAUSE OTHER PROBLEMS, 

DR 0 HARRIS EXAMINED CLAIMANT ON JULY 2 • 1975 AND FELT CLAIMANT HAD 

RHEUMATOID ARTHRITIS AND CHRONIC FIBROMVOSITIS AND HEART DISEASE - HE 

CALLED CLAIMANT A 'MEDICAL BASKET CASE.' 

DR. ROSENBAUM EXAMINED CLAIMANT ON NOVEMBER 20, 1975 AND WAS 

UNABLE TO V_ERIFY RHEUMATOID ARTHRITIS BUT FELT IT WAS IRRELEVANT WHE-,

THER CLAIMANT HAD RHEUMATOID ARTHRITIS OR HEART DISEASE BECAUSE THERE 

WAS NO RELATIONSHIP BETWEEN THE TWO CONDITIONS AND CLAIMANT'S COMPEN

SABLE INJURY. THE REFEREE CONCURRED WITH DR. ROSENBAUM, 
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SHOULD CONSIDER SOME FORM OF L
DERS. CLAIMANT HAS NOT WORKED

GHT WORK WITH LESS STRESS
SINCE THIS TIME.

ON THE SHOUL

It APPEARS THAT CLAIMANT IS NOW ATTEMPTING TO RECEIVE HER GED,
AND THAT VOCATIONAL ASSISTANCE IS BEING PROVIDED FOR HER. SHE HAS MANY
ASSETS, IS WELL MOTIVATED AND, HOPEFULLY, WITH SOME RETRAINING, WILL
BE ABLE TO FIND SUITABLE EMPLOYMENT WITHIN HER PHYSICAL LIMITATIONS.

The
CEED THAT

BOARD CONCLUDES CLAIMANT'S PRESENT DISABILITY DOES NOT EX-
FOR WHICH SHE HAS BEEN AWARDED.

ORDER
The ORDER OF THE REFEREE, DATED APRIL 1 2 , 1 9 76 , IS AFFIRMED.

WCB CASE NO. 74-3292 JULY 22, 1976

MARY YOUNG, CLAIMANT
JAMES KENIN, CLAIMANT S ATTY.
DARYLL KLEIN, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewed by boa d membe s wilson and moo e.

Claimant  equests boa d  eview of the  efe ee s o de which
FOUND CLAIMANT' S CONDITION HAD WORSENED SINCE THE LAST AWARD OF COM
PENSATION, BUT WAS NOW MEDICALLY STATIONARY, AND GRANTED 96 DEGREES
FOR 30 PER CENT UNSCHEDULED DISABILITY. CLAIMANT CONTENDS SHE IS PER
MANENTLY AND TOTALLY DISABLED.

Cl im nt,  nurses  ide, slipped  nd fell on December 22, 1971.

HER CONDITION WAS DIAGNOSED BY A CHIROPRACTOR AS A LUMBAR SPRAIN. SHE
CONTINUED TO BE EXAMINED BY SEVERAL PHYSICIANS AND WAS HOSPITALIZED
ON TWO OCCASIONS. IN JUNE, 1 9 73 A DETERMINATION ORDER AWARDED CLAIM
ANT 32 DEGREES FOR 10 PER CENT UNSCHEDULED DISABILITY. CLAIMANT RE
QUESTED A HEARING BUT A COMPROMISE WAS REACHED AND BY A STIPULATION
DATED OCTOBER 2 5 , 1 9 73 CLAIMANT WAS AWARDED AN ADDITIONAL 28.6 DE
GREES FOR A TOTAL OF 60.6 DEGREES.

Claimant continued to have back p oblems and consulted othe 

PHYSICIANS FOR HELP. DR. DUNCAN EXAMINED CLAIMANT IN MAY AND JUNE OF
1 97 4 AND FOUND BACK PAIN AND LEG PAIN. IN MAY, 1 9 74 DR. GRITZKA RECOM
MENDED SURGERY FOR CLAIMANT' S DISC PROBLEMS BUT CLAIMANT DIDN* T WANT
SURGERY. DR. GRITZKA FOUND CLAIMANT'S CONDITION TO BE WORSE THAN IT
HAD BEEN IN 1 9 7 3 .

On AUGUST 2 0 , 1 974 THE CARRIER DENIED CLAIMANT' S CLAIM FOR AGGRA

VATION ON THE GROUNDS THAT HER SYMPTOMS MERELY INCREASED DUE TO PRO
GRESSIVE DISC DETERIORATION.

In 1 9 7 5 CLAIMANT WAS INVOLVED IN ONE OR TWO AUTOMOBILE ACCIDENTS

WHICH SHE SAID DID NOT INVOLVE HER BACK BUT DID CAUSE OTHER PROBLEMS.
DR. HARRIS EXAMINED CLAIMANT ON JULY 2 , 1 97 5 AND FELT CLAIMANT HAD
RHEUMATOID ARTHRITIS AND CHRONIC FIBROMYOS IT IS AND HEART DISEASE HE
CALLED CLAIMANT A MEDICAL BASKET CASE.

Dr. ROSENBAUM EXAMINED CLAIMANT ON NOVEMBER 2 0 , 1 9 75 AND WAS

UNABLE TO VERIFY RHEUMATOID ARTHRITIS BUT FELT IT WAS IRRELEVANT WHE
THER CLAIMANT HAD RHEUMATOID ARTHRITIS OR HEART DISEASE BECAUSE THERE
WAS NO RELATIONSHIP BETWEEN THE TWO CONDITIONS AND CLAIMANT' S COMPEN
SABLE INJURY. THE REFEREE CONCURRED WITH DR. ROSENBAUM.
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REFEREE EXAMINED TH_E MEDICAL ~.El;'ORT_S MADE JUST PRIOR TO 
OCTOBE:R 25, 1973 AND THE: RE:PORTS MADE: IMME:DIATE:LY PRIOR TO THE 1975 
AUTOMOBILE ACCIDENT AND, BASED UPON THE PREPONDERANCE OF THIS EVI
DENCE, FELT THAT CLAIMANT'S CONDITION !:-f~D.B.ECOME WO_RS,ENED SINCE 
OCTOBER 2 5 • 197 3 AND PRIOR TO HER AUTOMOBILE 'ACC'IDE'NT. HER CLAIM FOR 
AGGRAVATION SHOULD BE ACCEPTED. 

THE REFEREE FOUND THAT AT T~E PRESENT TIME CLAIMANT'S CONDI-
TION WAS MEDICALLY STATIONARY. IN DETERMINING THE AMOUNT OF CLAIMANT'S 
DISABILITY, HE FOUND ,·HAT ALL THE PHYSICIANS AGREED ON THE DIAGNOSIS 
OF LUMBOSACRAL SPRAIN WITH PROBABLE DISC AND THAT SHE DID HAVE PERMA
NENT RESIDUALS OF HER INDUSTRIAL INJURY0 BECAUSE A NURSES AIDE'S POSI
TION REQUIRES HEAVY LIFTING CLAIMANT WILL NOT BE ABLE TO PARTICIPATE 
IN THAT OCCUPATION ANY LONGER. BASED ON THESE FINDINGS, THE REFEREE 
GRANTED CLAIMANT AN ADDITIONAL 3 5 0 4 DEGREES FOR A TOTAL OF 9 6 DEGREES 
UNSCHEDULED DISABILITY FOR HER LOSS OF WAGE EARNING CAPACITY. 

THE BOARD, ON DE NOVO REVIEW, ADOPTS THE FINDINGS AND CONCLU
SIONS OF THE REFEREE. 

. .. ORDER 

THE ORDER OF THE REFEREE, DATED MARCH 2 2 • 197 6, IS AFFIRMED. 

J 

SAIF CLAIM NO. EC 77622 

HARRY SCHELSKE, CLAIMANT 
ALAN M 0 SCOTT, CLAIMANT'S ATTY. 
DEPT. OF JUSTICE, DEFENSE ATTY. 
OWN MOTION ORDER . 

JULY 22, 1976 

ON· JULY 1, 1 976 THE CLAIMANT, BY AND THROUGH HIS ATTORNEY, RE
QUESTED THE BOARD TO REOPEN HIS CLAIM ··FOR AN INDUSTRIAL INJURY SUFFERED 
JUNE 15, 1967, EXERCISING ITS OWN MOTION JURISDICTION PURSUANT TO ORS 

656.278. 

PURSUANT TO OAR 4 3 6 -8 3 -8 1 0 ( C) , THE STATE ACCIDENT INSURANCE 
FUND WAS INFORMED THAT IT HAD 2 0 DAYS FROM THE DATE THE BOARD HAD RE
CEIVED THE REQUEST WITHIN WHICH TO ADVISE THE BOARD OF ITS POSITION. 
ON JULY 14, 1 976 THE STATE· ACCIDENT INSURANCE FUND ADVISED .THE BOARD 
THAT IT WAS REOPENING CLAIMANT'S CLAIM FOR. SUCH BENEFITS AS MIGHT BE 
REQUIRED DUE TO THE AGGRAVATION OF HIS INDUSTRIAL INJURY OF JUNE 1 5, 196 7. 

THEREFORE, THERE BEING NOTHING FURTHER REQUIRED IN THIS MATTER, 
IT IS ORDERED THAT CLAIMANT'S CLAIM BE REMANDED TO THE STATE ACCIDENT 
INSURANCE FUND FOR SUCH MEDICAL CARE ANO TREATMENT AS HE MAY REQUIRE 
AND FOR THE PAYMENT OF COMPENSATION, AS' PROVIDED BY LAW, FROM APRIL 
2. 9, 197 6 AND UNTIL THE CLAIM IS CLOSED PURSUANT TO ORS 6 5 6. ·2 7 8 0 , ANO 

CLAIMANT'S ATTORNEY BE AWARDED AS A REASONABLE ATTORNEY FEE 
2 5 PER CENT OF ANY COMPENSATION FOR TEMPORARY TOTAL DISABILITY PAID 
TO CLAIMANT, PAYABLE OUT OF SUCH COMPENSATION AS PAID, TO A MAXIMUM 
OF 5 0 0 DOLLARS AND 2 5 PER CE NT OF ANY ADO ITIONAL. COM PE.NSATION FOR PER
MANENT PARTIAL DISABILITY THAT CLAIMANT MAY RECEIVE AS A RESULT OF THE 
SUBSEQUENT CLOSURE PURSUANT TO ORS 6 5 6 • 2 7 8 1 PAYABLE OUT OF SAID COM
PENSATION AS PAID, NOT TO EXCEED 2 , 0 0 0 DOLLARS. 

-51-

The referee examine the me ical reports ma e just prior to

OCTOBER 25, 1 9 73 AND THE REPORTS MADE IMMEDIATELY PRIOR TO THE 1975
AUTOMOBILE ACCIDENT AND, BASED UPON THE PREPONDERANCE OF THIS E I
DENCE, FELT THAT CLAIMANT'S CONDITION HAD BECOME WORSENED SINCE
OCTOBER 2 5 , 1 9 73 AND PRIOR TO HER AUTOMOBILE ACCIDENT. HER CLAIM FOR
AGGRA ATION SHOULD BE ACCEPTED.

The referee foun that at the present time claimant's CONDI
TION WAS MEDICALLY STATIONARY. IN DETERMINING THE AMOUNT OF CLAIMANT1 S
DISABILITY, HE FOUND THAT ALL THE PHYSICIANS AGREED ON THE DIAGNOSIS
OF LUMBOSACRAL SPRAIN WITH PROBABLE DISC AND THAT SHE DID HA E PERMA
NENT RESIDUALS OF HER INDUSTRIAL INJURY. BECAUSE A NURSES AIDE' S POSI
TION REQUIRES HEA Y LIFTING CLAIMANT WILL NOT BE ABLE TO PARTICIPATE
IN THAT OCCUPATION ANY LONGER. BASED ON THESE FINDINGS, THE REFEREE
GRANTED CLAIMANT AN ADDITIONAL 3 5.4 DEGREES FOR A TOTAL OF 9 6 DEGREES
UNSCHEDULED DISABILITY FOR HER LOSS OF WAGE EARNING CAPACITY.

The boar , on  e novo review, a opts the fin ings an conclu

sions OF THE REFEREE.

ORDER
The ORDER OF THE REFEREE, DATED MARCH 22, 1 976 , IS AFFIRMED.

SAIF CLAIM NO. EC 77622 JULY 22, 1976

HARRY SCHELSKE, CLAIMANT
ALAN M. SCOTT, CLAIMANT'S ATTY.
DEPT. OF JUSTICE, DEFENSE ATTY.
OWN MOTION ORDER

On JULY 1 , 1 976 THE CLAIMANT, BY AND THROUGH HIS ATTORNEY, RE
QUESTED THE BOARD TO REOPEN HIS CLAIM FOR AN INDUSTRIAL INJURY SUFFERED
JUNE 1 5 , 1 9 6 7 , EXERCISING ITS OWN MOTION JURISDICTION PURSUANT TO ORS
656.278.

Pursuant to oar a 3 6-8 3-810(c) , the state acci ent insurance

FUND WAS INFORMED THAT IT HAD 2 0 DAYS FROM THE DATE THE BOARD HAD RE
CEI ED THE REQUEST WITHIN WHICH TO AD ISE THE BOARD OF ITS POSITION.
ON JULY 1 4 , 1 97 6 THE STATE ACC I DE NT INSURANCE FUND AD ISED.THE BOARD
THAT IT WAS REOPENING CLAIMANT' S CLAIM FOR SUCH BENEFITS AS MIGHT BE
REQUIRED DUE TO THE AGGRA ATION OF HIS INDUSTRIAL INJURY OF JUNE 1 5 , 1 9 6 7.

Therefore, there being nothing further require in this matter,
IT IS ORDERED THAT CLAIMANT'S CLAIM be REMANDED TO THE STATE ACCIDENT
INSURANCE FUND FOR SUCH MEDICAL CARE AND TREATMENT AS HE MAY REQUIRE
AND FOR THE PAYMENT OF COMPENSATION, AS PRO IDED BY LAW, FROM APRIL
2 9 , 1 9 7 6 AND UNTIL THE CLAIM IS CLOSED PURSUANT TO ORS 656. 2 78, , AND

Claimant's attorney be awar e as a reasonable attorney fee

2 5 per cent of any compensation for temporary total  isability pai 
 O CLAIMAN , PAYABLE OU OF SUCH COMPENSA ION AS PAID,  O A MAXIMUM
OF 5 00 DOLLARS AND 2 5 PER CEN OF ANY ADDI IONAL COMPENSA ION FOR PER
MANEN PAR IAL DISABILI Y  HA CLAIMAN MAY RECEIVE AS A RESUL OF  HE
SUBSEQUEN CLOSURE PURSUAN  O ORS 656.278, PAYABLE OU OF SAID COM
PENSA ION AS PAID, NO  O EXCEED 2,0 00 DOLLARS.




















     

  
   
   
    

      

        
                 
                  
                      
    
         
             

            
            

         
         

               
             
           
           
             
          

          
             
             

          
           

            
         
                  

             
          
           
          
  
            
           

               
    
         

             

WCB CASE NO. 75-1899· 

FENTRICE SMITH, CLAIMANT 
MICHAEL STROOBAND 0 CLAIMANT'S ATTY. 
MERLIN MILLER. DEFENSE ATTY 0 

REQUEST FOR REVIEW BY EMPLOYER 

JULY 23, 1976 

REVIEWED BY BOARD .MEMBERS WILSON AND MOO~E. 

THE EMPLOYER REQUESTS BOARD REVIEW OF THE REFEREE'S ORDER 

WHEREIN HE ASSESSED A PENALTY OF ZS PER CENT ON A PAYMENT OF 399,ZI 
DOLLARS MADE FEBRUARY Z 5 • t 9 7 5 AND A PENALTY OF Z 5 PER CENT ON THE 
PAYMENT OF 9 3 1 • 4 9 DOLLARS MADE ON MAY Z Z, 197 5 AND AWARDED AN AT
'T'.ORNEY FEE CF 6 0 0 DOLLARS. 

THE RECORD BEFORE THE BOARD IS REPLETE WITH ERRORS, MISUNDER
STANDING AND LACK OF COMMUNICATION NOT ONLY ON THE PART OF THE CARRIER 
BUT ALSO OCCASIONED BY THE ACTIONS OF CLAIMANT, HER DOCTOR 0 AND HER 
COUNSEL. MOST OF THE PROBLEMS IN THIS MATTER COULD HAVE BEEN SOLVED 
WITH A FEW QUICK TELEPHONE CALLS AND A LITTLE COOPERATION. 

CLAIMANT SUSTAINED A COMPENSABLE INJURY TO HER LEFT ANKLE ON 
JANUARY 1 5, 197 5 WHILE EMPLOYED AS A GROCERY CLERK FOR SAFEWAY STORES. 

THE FIRST TIME LOSS PAYMENT WAS MADE qN JANUARY ZS, 1975 FOR THE PER
IOD JANUARY 1 7 TO JANUARY Z 7 • SHORTLY THEREAFTER, THE CARRIER RECEIVED 
A FORM SOZ FROM CLAIMANT'S DOCTOR STATING CLAIMANT RETURNED TO WORK 
ON JANUARY 1 4 AND THERE WAS NO TIME LOSS INVOLVED. BASED ON THIS IN-
FORMATION0 THE CARRIER THEN .REQUESTED REIMBURSEMENT FOR .TIME LOSS IT 
HAD PAID 0 WHEN CLAIMANT RECEIVED THIS REQUEST, SHE INFORMED THE CAR

RIER SHE HAD NOT BEEN RELEASED AND WAS THEN UNDER THE CARE OF DR. 
CHANG. SHE WAS ASKED TO HAVE DR, CHANG SEND A REPORT, BUT INSTEAD 

OF DOING THIS SHE RETAINED AN ATTORNEY WHO SENT THE REPORT. 

AT THIS POINT, THE CARRIER PAID TIME LOSS WHIC.H ADMITTEDLY WAS 
IN ERROR AS TO AMOUNT 0 BUT IT CORRECTED THE ERROR WITHIN FIVE DAYS. 

THE SECOND PERIOD OF TEMPORARY TOTAL DISABILITY FOR WHICH THE 
REFEREE AWARDED A PENALTY INVOLVED APRIL 3 TO MAY Z 3, 197 5. BY APRIL 

3, CLAIMANT'S ANKLE HAD BEGUN TO SWELL AND SHE AGAIN WAS OFF WORK 

AND SOUGHT MEDICAL ATTENTION. THE CARRIER REOPENED THE CLAIM ON 
APRIL 10 1 AND BEGAN CORRESPONDENCE WITH THE DOCTORS. TIME LOSS AGAIN 
WAS DELAYED BY LACK OF COMMUNICATION BETWEEN THE CARRIER, CLAIMANT 
AND THE DOCTOR 0 

THE BOARD, ON DE NOVO REVIEW, FINDS THAT THE Dt::LAYS IN THE PRO
CESSING OF THIS CLAIM, ALTHOUGH REGRETABLE, ARE DUE NOT ENTIRELY TO 
THE ACTIONS OF THE CARRIER, BUT ARE DUE AS WELL TO THE ACTIONS OF THE 
CLAIMANT, THE DOCTORS AND COUNSEL. 

THE BOARD CONCLUDES THAT PENALTIES AND ATTORNEY FEES ARE NOT 

JUSTIFIED. 

ORDER 

THE ORDER OF THE REFEREE, DATED DECEMBER 31 • I 97 5, IS REVERSED. 

-sz-

WCB CASE NO. 75-1899 JULY 23, 1976

FENTR1CE SMITH, CLAIMANT
MICHAEL. STROOBAND, CLAIMANT'S ATT .
MERLIN MILLER, DEFENSE ATT .
REQUEST FOR RE IEW BY EMPLOYER

Reviewe by boar members wilson an moore.

The employer requests boar review of the referee's or er

WHEREIN HE ASSESSED A PENALTY OF 25 PER CENT ON A PAYMENT OF 3 9 9.2 1
DOLLARS MADE FEBRUARY 2 5 , 1 9 7 5 AND A PENALTY OF 25 PER CENT ON THE
PAYMENT OF 9 3 1 . 4 9 DOLLARS MADE ON MAY 2 2 , 1 9 7 5 AND AWARDED AN AT
TORNEY FEE OF 600 DOLLARS.

The record before the bo rd is replete with errors, MISUNDER
STANDING AND LACK OF COMMUNICATION NOT ONLY ON THE PART OF THE CARRIER
BUT ALSO OCCASIONED BY THE ACTIONS OF CLAIMANT, HER DOCTOR, AND HER
COUNSEL. MOST OF THE PROBLEMS IN THIS MATTER COULD HA E BEEN SOL ED
WITH A FEW QUICK TELEPHONE CALLS AND A LITTLE COOPERATION.

Claimant sustaine a compensable injury to her left ankle on

JANUARY 1 5 , 1 97 5 WHILE EMPLOYED AS A GROCERY CLERK FOR SAFEWAY STORES.
THE FIRST TIME LOSS PAYMENT WAS MADE ON JANUARY 25, 1975 FOR THE PER
IOD JANUARY 17 TO JANUARY 27. SHORTLY THEREAFTER, THE CARRIER RECEI ED
A FORM 802 FROM CLAIMANT'S DOCTOR STATING CLAIMANT RETURNED TO WORK
ON JANUARY 14 AND THERE WAS NO TIME LOSS IN OL ED BASED ON THIS IN
FORMATION, THE CARRIER THEN REQUESTED REIMBURSEMENT FOR TIME LOSS IT
HAD PAID. WHEN CLAIMANT RECEI ED THIS REQUEST, SHE INFORMED THE CAR
RIER SHE HAD NOT BEEN RELEASED AND WAS THEN UNDER THE CARE OF DR.
CHANG. SHE WAS ASKED TO HA E DR CHANG SEND A REPORT, BUT INSTEAD
OF DOING THIS SHE RETAINED AN ATTORNEY WHO SENT THE REPORT.

At THIS POINT, THE CARRIER PAID TIME LOSS WHICH ADMITTEDLY WAS
IN ERROR AS TO AMOUNT, BUT IT CORRECTED THE ERROR WITHIN FI E DAYS.

The secon perio of temporary total  isability for which the

REFEREE AWARDED A PENALTY IN OL ED APRIL 3 TO MAY 2 3 , 1 9 7 5 . BY APRIL
3, CLAIMANT'S ANKLE HAD BEGUN TO SWELL AND SHE AGAIN WAS OFF WORK
AND SOUGHT MEDICAL ATTENTION. THE CARRIER REOPENED THE CLAIM ON
APRIL 10, AND BEGAN CORRESPONDENCE WITH THE DOCTORS. TIME LOSS AGAIN
WAS DELAYED BY LACK OF COMMUNICATION BETWEEN THE CARRIER, CLAIMANT
AND THE DOCTOR.

The BOARD, ON DE NO O RE IEW, FINDS THAT THE DELAYS IN THE PRO

CESSING OF THIS CLAIM, ALTHOUGH REGRETABLE, ARE DUE NOT ENTIRELY TO
THE ACTIONS OF THE CARRIER, BUT ARE DUE AS WELL TO THE ACTIONS OF THE
CLAIMANT, THE DOCTORS AND COUNSEL.

The boar conclu es that penalties an attorney fees are not
JUSTIFIED.

ORDER
The order of the referee, d ted December 3i, 1 97 5 , is reversed.















       

   
    
   
   

          
               
          
        

         
           

                  
          
     

  

        

         
            

               
                  

             
        

          
           
           

                 
                
          
          

 

          
             
         

       
                
        
                
          
   

NO. C6046336 HOD 

RAY F. PLYMALE, ·c~'AIM.ANT, .:.·· 
RICHAR_D K'Ro'P.P, CLAI MAN,:''? :ATTY·~ ,_ .. 
KEITH SKELTON, D'E.FENSE ATTY~ .... 

ORDER 

J UL Y 26, 1976 

A STIPULATION AND AGREEMEN'T WAS ENTERED INTO IN THE ABOVE EN

TITLED MATTE~. A;ND RECE IVl;:D BY THE BOARD ON JULY 1 .9., 197 6 • 

T1:1E BOARD HAS _R~VIEVVED ·Tt·fE MATTER ·AND co•N¢LUDES THAT THE STI
PULATION AND AGREEMENT SHOULD EE APPROVED .IN ITS _ENTIRETY. 

CHDgR 
THE STIPULATION ANO AGREEMENT SIGNED BY THE CLAIMANT, HIS AT

TORNEY AND THE ATTORNEY FOR THE EMPLOYER AND CARRIER, AND RECEIVED 
BY THE BOARD ON JULY t 9, 19 76 IS APPROVED IN ITS ENTIRE1"V. A COPY OF 
SAID STIPULATION AGREEMENT 15 ATTACHED'HERETO AND_, BY THiS REFERENCE, 
MADE A PART OF TH IS ORDER. 

STIPULATION AND AGREEMENT 

THE PARTIES HERETO STIPULATE AND AGREE AS FOLLOWS -

THAT CLAIMANT SUSTAINED AN ACCIDENTAL INJURY UNDER THE wo'RKMEN' S 
COMPENSATION ACT IN THE COURSE OF HIS EMPLOYMENT AT u. S, PLYWOOD COM
PANY ON JANUARY 6 ,· t 9 6 7 • TH~T THEREAFTER, A DETERMINATION ORDER WAS 
ENTERED ON THE 1 9 TH DAV OF DECEMBER, t 9 6 7 ~ AWARDING TO CLAIMANT 2 5 
PER CENT LOSS OF AN ARM BY SEPARATION FOR UNSCHEDULED DISABILITY AND 80 
PER CENT LOSS OF USE OF THE RIGHT LEG 0 

II ., , 

THAT THEREAFTER, A REQUEST FOR HEARING WAS FILED FROM SAID DE
TERMINATION ORDE'R 0 THAT SAID REQUEST FOR HEARING WAS SETTLED BY A 
STIPULATION AWARDING TO CLAIMANT t 50 DOLLARS PER MONTH FOR AS LONG 
AS HE LIVED - AND, IN THE EVENT OF i--i'IS DEATH, UNTO HIS WIFE THE SUM OF 
1 1 0 DOLLARS PER MONTH FOR SO LONG AS ·sHE SHALL LIVE_ AND UNTIL SHE SHALL 
RE;MARRV, WHICHEVER SHALL OCCUR FIRST AND ALSO PROVIDING FOR MEDICAL 
SERVICES AND OTHER BENEFITS AS PROVIDED BY THE WORKMEN'S COMPENSA
TION ACT 0 

Ill 

THAT UNDER .THE TERMS OF SAID STIPULATION THE EMPLOYER AND CAR
RI.ER HAVE BEEN PAViNG THE CLAIMANT THE'SUM OF 150 DOLLARS PER MONTH 

EVER SINCE JANUARY 15, 1 96_9 • 

IV 

THEREAFTER, CLAIMANT'S CONDIT.ION WORSENED AS. REFLECTEI? BY THE 
REPORT OF DR, ROBERT_F. ANDERSON DATED MAY 30,-1975, _FINDING THAT THE 

CLAIMANT WAS PERMANENTLY AND_ TOTALLY DISABLED FROM.GAINFUL EMPLOY
MENT, DR_. ROBERT F. ANDERSON iN HIS REPORT DATED NOVEMBER 1 8, t-975, 
INDICATED THAT THE INJU.RV WAS A MATERIAL CONTR{BUTING AND AGGRAVATING . . .. ' .. . ' . 
FACTOR TO HIS Dli,;ABILITll;::5., 
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CLAIM NO. C6046336 HOD JULY 26, 1976

RAY F. PLYMALE, CLAIMANT;
RICHARD KROPP, CLAIMANT'S ATTY. ;
KEITH SKELTON, DEFENSE ATTY.
ORDER

A STIPULATION AND AGREEMENT WAS ENTERED INTO IN THE ABOVE EN

TITLED MATTER, AND RECEIVED BY THE BOARD ON JULY 1 9 , 1 9 76 .

The BOARD HAS REVIEWED THE MATTER AND CONCLUDES THAT THE STI

PULATION AND AGREEMENT SHOULD EE APPROVED IN ITS ENTIRETY.

ORDER
The stipulation an agreement signe by the CLAIMANT, his AT

TORNEY AND THE ATTORNEY FOR THE EMPLOYER AND CARRIER, AND RECEIVED
BY THE BOARD ON JULY 1 9 , 1 9 76 IS APPROVED IN ITS ENTIRETY. A COPY OF
SAID STIPULATION AGREEMENT IS ATTACHED HERETO AND, BY THIS REFERENCE,
MADE A PART OF THIS ORDER.

STIPULATION AND AGREEMENT

The parties hereto stipulate an agree as follows

I
That claimant sustaine an acci ental injury un er the workmen s

COMPENSATION ACT IN THE COURSE OF HIS EMPLOYMENT AT U. S. PLYWOOD COM
PANY ON JANUARY 6 , 1 9 6 7 . THAT THEREAFTER, A DETERMINATION ORDER WAS
ENTERED ON THE 1 9 TH DAY OF DECEMBER, 1 9 6 7 , AWARDING TO CLAIMANT 25
PER CENT LOSS OF AN ARM BY SEPARATION FOR UNSCHEDULED DISABILITY AND 80
PER CENT LOSS OF USE OF THE RIGHT LEG.

II
That thereafter, a request for hearing was file from sai  e

termination ORDER. THAT SAID REQUEST FOR HEARING WAS SETTLED BY A
STIPULATION AWARDING TO CLAIMANT 150 DOLLARS PER MONTH FOR AS LONG
AS HE LIVED AND, IN THE EVENT OF HIS DEATH, UNTO HIS WIFE THE SUM OF
1 10 DOLLARS PER MONTH FOR SO LONG AS SHE SHALL LIVE AND UNTIL SHE SHALL
REMARRY, WHICHEVER SHALL OCCUR FIRST AND ALSO PROVIDING FOR MEDICAL
SERVICES AND OTHER BENEFITS AS PROVIDED BY THE WORKMEN1 S COMPENSA
TION ACT.

III
That un er the terms of sai stipulation the employer an car

rier HAVE BEEN PAYING THE CLAIMANT THE SUM OF 150 DOLLARS PER MONTH
EVER SINCE JANUARY 1 5 , 1 96 9 .

IV
Thereafter, claimant s con ition worsene as reflecte by the

REPORT OF DR. ROBERT F. ANDERSON DATED MAY 30 , 1 97 5 , FINDING THAT THE
CLAIMANT WAS PERMANENTLY AND TOTALLY DISABLED FROM GAINFUL EMPLOY
MENT. DR, ROBERT F. ANDERSON IN HIS REPORT DATED NOVEMBER 1 8 , 1 97 5 ,
INDICATED THAT THE INJURY WAS A MATERIAL CONTRIBUTING AND AGGRAVATING
FACTOR TO HIS DISABILITIES.

' " ’ 
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THAT CLAIMANT IS NOW PERMANENTLY AND TOTALLY DISABLED FROM ANY 
TYPE OF SUITABLE AND GAINFUL EMPLOYMENT ON A REGULAR BASIS AS DEFINED 
BV ORS 656 0 206 AND IS ENTITLED TO AN AWARD OF PERMANENT TOTAL DISA
BILITY UNDER THE WORKMEN'S COMPENSATION ACT. 

VI 

THAT THEREAFTER A PETITION FOR OWN MOTION JURISDICTION WAS FILED 
BY THE CLAIMANT ATTACHING THE REPORTS OF DR. ROBERT F. ANDERSON DATED 

FEBRUARY 2 8, 197 2 - MAY 3 0, 197 5 - AND THE REPORTS OF DR. A. GURNEY 
Kl MBERLEY DATED MARCH 4, 1 96 8 - AND DR. ROBERT F. ANDERSON DATED 
DECEMBER 6, 196 7 • THAT ATTACHED TO THIS STIPULATION 15 THE REPORT OF 
DR. ROBERT F. ANDERSON DATED NOVEMBER 1 8, 197 5, 

VII 

THAT THE EMPLOYER AND C~RRIER CONTEND THAT THE BOARD HAD NO 
JURISDICTION TO ENTERTAIN AN OWN MOTION PETITION AFTER A CASE HAD BEEN 
SETTLED ON A CONTROVERTED BASIS, BUT THE BOARD RULED OTHERWISE AND 
HAS REMANDED THE CASE TO A HEARING OFFICER FOR FACT GATHERING. 

VIII 

THAT DUE TO CLERICAL ERROR AND WITHOUT FAULT ON PART OF THE 
CLAIMANT OR THE INSURANCE CARRIER, CLAIMANT HAS RECEIVED AN OVERPAY
MENT OF COMPENSATION FROM LIBERTY MUTUAL INSURANCE COMPANY IN THE 
AMOUNT OF 3,280 • 8 2 DOLLARS - AND THAT LIBERTY MUTUAL INSURANCE COM
PANY SHOULD BE ENTITLED TO RECOVER SAID OVERPAYMENT FROM FUTURE 
COMPENSATION DUE TO CLAIMANT. 

IX 

THAT THE PARTIES HERETO HAVE DISCUSSED THE RELATIVE MERITS OF 
THE CASE AND HAVE ARRIVED AT A FURTHER PROPOSED STIPULATION, DETAILS 
OF WHICH ARE AS FOLLOWS -

A. THE CLAIMANT SHALL BE CLASSIFIED AS PERMANENTLY AND TOTALLY 
DISABLED UNDER THE WORKMEN'S COMPENSATION LAW OF OREGON AS OF THE 
DATE OF THE APPROVAL OF THIS STIPULATION AND SHALL BE ENTITLED TO ALL 
BENEFITS AS PROVIDED BY THE WORKMEN'S COMPENSATION ACT, AS SHALL HIS 
SURVIVING SPOUSE AND BENEFICIARIES, AND HIS MONTHLY PAYMENTS SHALL 
BE INCREASED TO 1 8 5 DOLLARS PER MONTH, WHICH AMOUNT EMPLOYER AND 
CARRIER AGREE TO PAY. 

8. IN ADDITION, THE RETROACTIVE RESERVE BENEFIT PROVISION OF THE 
LAW SHALL APPLY AND HENCEFORTH CARRIER WILL PAY BENEFITS TO CLAIMANT 
IN ACCORDANCE WITH THE OREGON LAW RELATING TO THE .RETROACTIVE RESERVE, 
IN THE EVENT THAT THE WORKMEN'S COMPENSATION BOARD WILL ALSO AGREE 
TO REIMBURSE LIBERTY MUTUAL INSURANCE COMPANY FOR ANY RETROACTIVE 
RESERVE PAYMENTS MADE AFTER THE DATE OF THE APPROVAL OF THIS AGREE

MENT.· 

C. THAT EMPLOYER AND CARRIER SHALL BE ENTITLED TO SET OFF 
AGAINST FUTURE PAYMENTS DUE TO CLAIMANT AND HIS WIFE THE SUM OF t O O. 0 0 
DOLLARS PER MONTH UNTIL THE CARRIER SHALL HAVE RECOVERED FROM CLAIM
ANT AND HIS SURVIVING SPOUSE, IF ANY, THE SUM OF 3,280.82 DOLLARS WITH

OUT INTEREST PROVIDED, HOWEVER, UPON TERMINATION OF PAYMENTS TO 
CLAIMANT AND-OR HIS SURVIVING SPOUSE THE REMAINING BALANCE OF THE 

3,280,82 DOLLARS, IF ANY, SHALL BE SATISFIED BY THE EMPLOYER AND CAR
RIER AND SHALL NOT CONSTITUTE A DEBT OWED BY THE ESTATE OF EITHER -

AND PROVI OED FURTHER THAT SAID 100,00 DOLLARS SETOFF SHALL ONLY BE 
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V
That claimant is now permanently an totally  isable from any

TYPE OF SUITABLE AND GAINFUL EMPLOYMENT ON A REGULAR BASIS AS DEFINED
BY ORS 6 5 6.2 06 AND IS ENTITLED TO AN AWARD OF PERMANENT TOTAL DISA
BILITY UNDER THE WORKMEN S COMPENSATION ACT.

VI
That thereafter a petition for own motion juris iction was file 

BY THE CLAIMANT ATTACHING THE REPORTS OF DR. ROBERT F. ANDERSON DATED
FEBRUARY 2 8 , 1 9 72 MAY 30, 1975 AND THE REPORTS OF DR. A. GURNEY
KIMBERLEY DATED MARCH 4 , 1 96 8 AND DR. ROBERT F. ANDERSON DATED
DECEMBER 6 , 1 96 7 . THAT ATTACHED TO THIS STIPULATION IS THE REPORT OF
DR. ROBERT F. ANDERSON DATED NO EMBER 18, 1975,

VII
That the employer a d carrier co te d that the board had  o

JURISDICTION TO ENTERTAIN AN OWN MOTION PETITION AFTER A CASE HAD BEEN
SETTLED ON A CONTRO ERTED BASIS, BUT THE BOARD RULED OTHERWISE AND
HAS REMANDED THE CASE TO A HEARING OFFICER FOR FACT GATHERING.

VIII
That due to clerical error a d without fault o part of the

CLAIMANT OR THE INSURANCE CARRIER, CLAIMANT HAS RECEI ED AN O ERPAY
MENT OF COMPENSATION FROM LIBERTY MUTUAL INSURANCE COMPANY IN THE
AMOUNT OF 3 , 2 8 0.8 2 DOLLARS AND THAT LIBERTY MUTUAL INSURANCE COM
PANY SHOULD BE ENTITLED TO RECO ER SAID O ERPAYMENT FROM FUTURE
COMPENSATION DUE TO CLAIMANT.

IX
That the parties hereto have  iscusse the relative merits of

THE CASE AND HA E ARRI ED AT A FURTHER PROPOSED STIPULATION, DETAILS
OF WHICH ARE AS FOLLOWS

A. THE CLAIMANT SHALL BE CLASSIFIED AS PERMANENTLY AND TOTALLY
DISABLED UNDER THE WORKMEN1 S COMPENSATION LAW OF OREGON AS OF THE
DATE OF THE APPRO AL OF THIS STIPULATION AND SHALL BE ENTITLED TO ALL
BENEFITS AS PRO IDED BY THE WORKMEN' S COMPENSATION ACT, AS SHALL HIS
SUR I ING SPOUSE AND BENEFICIARIES, AND HIS MONTHLY PAYMENTS SHALL
BE INCREASED TO 185 DOLLARS PER MONTH, WHICH AMOUNT EMPLOYER AND
CARRIER AGREE TO PAY.

B. IN ADDITION, THE RETROACTI E RESER E BENEFIT PRO ISION OF THE
LAW SHALL APPLY AND HENCEFORTH CARRIER WILL PAY BENEFITS TO CLAIMANT
IN ACCORDANCE WITH THE OREGON LAW RELATING TO THE RETROACTI E RESER E,
IN THE E ENT THAT THE WORKMEN' S COMPENSATION BOARD WILL ALSO AGREE
TO REIMBURSE LIBERTY MUTUAL INSURANCE COMPANY FOR ANY RETROACTI E
RESER E PAYMENTS MADE AFTER THE DATE OF THE APPRO AL OF THIS AGREE
MENT.

C. THAT EMPLOYER AND CARRIER SHALL BE ENTITLED TO SET OFF
AGAINST FUTURE PAYMENTS DUE TO CLAIMANT AND HIS WIFE THE SUM OF 100.00
DOLLARS PER MONTH UNTIL THE CARRIER SHALL HA E RECO ERED FROM CLAIM
ANT AND HIS SUR I ING SPOUSE, IF ANY, THE SUM OF 3 , 2 8 0 . 82 DOLLARS WITH
OUT INTEREST PRO IDED, HOWE ER, UPON TERMINATION OF PAYMENTS TO
CLAIMANT AND-OR HIS SUR I ING SPOUSE THE REMAINING BALANCE OF THE
3 , 2 8 0 . 82 DOLLARS, IF ANY, SHALL BE SATISFIED BY THE EMPLOYER AND CAR
RIER AND SHALL NOT CONSTITUTE A DEBT OWED BY THE ESTATE OF EITHER
AND PRO IDED FURTHER THAT SAID 100.00 DOLLARS SETOFF SHALL ONLY BE
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IF CLAIMANT SHALL BE RECEIVING RETROACTIVE RESERVE BENEFITS 

OVER AND ABOVE THAT AMOUNT WHICH THE CLAIMANT WOULD BE ENTITLED TO AS . . . .. 
A PERMANENTLY AND TOTALLY DISABLED WORKMAN AFTER THE DATE OF THE AP-

PROVAL OF THIS AGREEMENT. 

X 

- THAT CARRIER SHALL BE_ ENTIT!-ED TO REIMBURSEMENT OF PAYl'y1ENTS 

MADE FOR RETROACTIVE RESERVE TO THE CLAIMANT IN ACCORDANCE WITH THE 

LAW AND ADMINISTRATIVE RULES AND PROCEDURES OF THE WORKMEN'S COM

PENSATION ACT AS THE SAME SHALL BE IN EFFECT FROM TIME TO TIME EXCEPT 

AS MODIFIED BY THE TERMS OF THIS AGREEMENT. 

XI 

THIS AGREEMENT SHALL ONLY BECOME EFFECTIVE UPON THE WORKMEN'S 

COMPENSATION BOARD APPROVING SAME, AND AGREE I NG TO RE I MB URSE LIBERTY 

MUTUAL INSURANCE COMPANY FOR ANY RETROACTIVE RESERVE PAYMENTS WHICH 

LIBERTY MUTUAL INSURANCE COMPANY MAKES AFTE_R THE DATE OF THE APPROVAL 

OF THIS AGREEMENT. 

XII 

THAT THIS STIPULATION AND AGREEMENT SETTLES ALL ISSUES BETWEEN 

THE PARTIES, AND THE CLAIMANT DOES HEREWITH WITHDRAW HIS PETITION 

FOR OWN MOTION JURISDICTION AND A REQUEST FOR HEARING BASED THEREON. 

THAT THERE SHALL BE PAID TO EMMONS, KYLE, KROPP AND KRYGER A REASON

ABLE ATTORNEY'S FEE EQUAL TO 2 0 PER CENT OF COl'y'IPENSATION DUE TO CLAIM

ANT BY VIRTUE OF THIS STIPULATION, BUT NOT TO EXCEED THE SUM OF 300 0 00 

DOLLARS. 

WCB CASE NO. 75-3421 

PATRICK MC KEE, CLAIMANT 
POZZI, Vl(ILSON AND ATCHISON, 

CLAIMANT' S ATTYS. 

DEPT 0 OF JUSTICE, DEFENSE ATTY. 

REQUEST FOR REVIEW BY SAIF 

~ULY 26, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE 0 

THE STATE ACCIDENT INSURANCE FUND REQUESTS BOARD REVIEW OF THE 

REFF.REE'S ORDER WHICH REMANDED CLAIMANT'S CLAIM TO IT FOR PAYMENT 

OF COMPENSATION AS PROVIDED BY LAW 0 

0N JUNE 2 5, 197 5, CLAIMANT WAS INVOLVED IN AN ALTERCATION WITH 

A FELLOW EMPLOYEE ON THE EMPLOYER'S PREMISES WHICH RESULTED IN CLAIM

ANT BEING INJURED. 

ONE OF THE EVENT? LEAD,JNG UP TO THE.ALTERCATION.HAPPENED ON THE 

PREVIOUS EVENING WHEN CLAIMA_NT', S_WIFE CA'>'1E TO PICK HIM UP AFTER WORK 

WHILE SHE WAS WAITING THE CO-WORKER, MR 0 MILES, MADE A SUGGESTIVE 

GE_STURE TO HER 0 CLAIMANT'S WI_FE RELATED THIS TO_. C_LAIMANT ON THE EVE

NING PRECEDING THE ALTERC_ATION 0 - CLAIMANT HAD REPORTED TO- HIS IMME

DIATE SUPERVISORS THAT ON TWO OCCASIONS MR. MILES .HAD MADE ASSAULT-
• ... •· 1 -· .: ' 

IVE GESTURES -T9 HIM• M RS 0 • i:-"G KEE ,WOU_LD NOT HAVE :BEEN ON THE PREMISES 

EXCEPT FOR CLAIMAN_T' S E Mlj'LOYl'y1ENT 0 .: • 

ANOTHE_~ POSSIBLE c:Au~'Ei F.~R-TH~ FIGHT WAS THAT.CLAIMANT FELT A 
PAIR OF WORK GLOVES IN THE POS!:iE~SION OF MR 0 _MILE·s HAD BEEN STOLEN 

-5 5 -

APPLICABLE IF CLAIMANT SHALL BE RECEI ING RETROACTI E RESER E BENEFITS
O ER AND ABO E THAT AMOUNT WHICH THE CLAIMANT WOULD BE ENTITLED TO AS
A PERMANENTLY AND TOTALLY DISABLED WORKMAN AFTER THE DATE OF THE AP
PRO AL OF THIS AGREEMENT.

X

Th t carrier shall be entitle to reimbursement of payments
MADE FOR RETROACTI E RESER E TO THE CLAIMANT IN ACCORDANCE WITH THE
LAW AND ADMINISTRATI E RULES AND PROCEDURES OF THE WORKMEN' S COM
PENSATION ACT AS THE SAME SHALL BE IN EFFECT FROM TIME TO TIME EXCEPT
AS MODIFIED BY THE TERMS OF THIS AGREEMENT.

XI
This agreement shall only become effective upon the workmen s

COMPENSATION BOARD APPRO ING SAME, AND AGREEING TO REIMBURSE LIBERTY
MUTUAL INSURANCE COMPANY FOR ANY RETROACTI E RESER E PAYMENTS WHICH
LIBERTY MUTUAL INSURANCE COMPANY MAKES AFTER THE DATE OF THE APPRO AL
OF THIS AGREEMENT.

XII
That this stipulation an agreement settles all issues between

THE PARTIES, AND THE CLAIMANT DOES HEREWITH WITHDRAW HIS PETITION
FOR OWN MOTION JURISDICTION AND A REQUEST FOR HEARING BASED THEREON.
THAT THERE SHALL BE PAID TO EMMONS, KYLE, KROPP AND KRYGER A REASON
ABLE ATTORNEY' S FEE EQUAL TO 2 0 PER CENT OF COMPENSATION DUE TO CLAIM
ANT BY  IRTUE OF THIS STIPULATION, BUT NOT TO EXCEED THE SUM OF 300. 00
DOLLARS.

WCB CASE NO. 75-3421 JULY 26, 1976

PATRICK MCKEE, CLAIMANT
POZZI, WILSON AND ATCHISON,
CLAIMANT S ATTYS.

DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR RE IEW BY SAIF

Reviewe by boar members wilson an moore.

The state acci ent insurance fun requests boar review of the
referee s or er which reman e claimant s claim to it for payment
OF COMPENSATION  s provided by l w.

On JUNE 2 5 , 1 9 7 5 , CLAIMANT WAS IN OL ED IN AN ALTERCATION WITH
A FELLOW EMPLOYEE ON THE EMPLOYER1 S PREMISES WHICH RESULTED IN CLAIM
ANT BEING INJURED.

One of the events lea ing up to the altercation happene on the
PRE IOUS E ENING WHEN CLAIMANT' S WIFE CAME TO PICK HIM UP AFTER WORK
WHILE SHE WAS WAITING THE CO-WORKER, MR. MILES, MADE A SUGGESTI E
GESTURE TO HER. CLAIMANT'S WIFE RELATED THIS TO. CLAIMANT ON THE E E
NING PRECEDING THE ALTERCATION. CLAIMANT HAD REPORTED TO HIS IMME
DIATE SUPER ISORS THAT ON TWO OCCASIONS MR. MILES HAD MADE ASSAULT
I E GESTURES TO HIM. MRS. MC KEE,WOULD NOT HA E BEEN ON THE PREMISES
EXCEPT FOR CLAIMANT' S EMPLOYMENT,.

Another possible cause for the fight was that claimant felt a
PAIR OF WORK GLOVES IN  HE POSSESSION OF MR. MILES HAD BEEN S OLEN
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HIM. THIS CERTAINLY WOULD NOT HAVE HAD ANY BASIS EXCEPT AS A 

RESULT OF THE EMPLOYMENT. 

THE REFEREE FOUND THAT CLAIMANT' 5 CLAIM WAS COMPENSABLE AS 
IT AROSE OUT OF AND IN THE COURSE OF CLAIMANT' 5 EMPLOYMENT. THESE 
TWO EMPLOYEES, WITH NO OUTSIDE SOCIAL CONTACT, WERE PLACED IN THE 

SAME CREW TOGETHER AND DEVELOPED A MUTUAL DISLIKE FOR EACH OTHER, 

THE REFEREE CONCLUDED THAT THERE WAS A CAUSAL RELATIONSHIP BETWEEN 

CLAIMANT'S EMPLOYMENT AND THE INJURY WHICH HAD ITS ORIGIN IN A RISK 
CONNECTED WITH SUCH EMPLOYMENT AND FLOWED FROM THAT SOURC.E AS A 

RATIONAL AND NATURAL CONS.EQUENCE. 

THE BOARD, ON DE NOVO REVIEW, ADOPTS THE FINDINGS ANO CONCLU
SIONS OF THE REFEREE. 

ORDER 

THE ORDER OF THE REFEREE, DATED JANUARY 2.3, 1976 IS AFFIRMED. 

CLAIMANT'S ATTORNEY IS ALLOWED THE SUM OF 4 0 0. 0 0 DOLLARS• 
PAYABLE BY THE STATE ACCIDENT INSURANCE FUND, AS AND FOR A REASONABLE 
ATTORNEY FEE FOR HIS LEGAL SERVICES BEFORE THE HEARING OFFICER AND 

THE BOARD. 

WCB CASE NO. 75-806 

JOY EDWARDS, CLAIMANT 
PETER BLYTH, CLAIMANT' 5 ATTY. 

DEPT. OF JUSTICE, DEFENSE ATTY. 
REQUEST FOR REVIEW BY CLAIMANT 

JULY 27, 1976 

REVIEWED BY BOARD MEMBERS WILSON, MOORE ANO PHILLIPS, 

CLAIMANT SEEKS REVIEW BY THE BOARD OF THE REFEREE' 5 ORDER WHICH 
AFFIRMED THE DENIAL BY THE EMPLOYER OF CLAIMANT' 5 CLAIM FOR WO.RK
MEN' 5 COMPENSATION BENEFITS FOR URETHRITIS AND CYSTO-URETHROCELE. 

CLAIMANT WHO 15 APPROXIMATELY 62. YEARS OL.D SUSTAINED A COMPEN
SABLE INJURY ON SEPTEMBER 1 0, 1973 WHEN SHE SLIPPED ON A RUG ON A 
WAXED FLOOR AND FELL. SHE SUSTAINED A SPIRAL FRACTURE OF THE FIFTH 
METACARPAL OF HER LEFT HAND AND CONTUSION OF THE RIGHT HIP, LATER 

DIAGNOSED AS 'RIGHT HIP STRAIN'• CLAIMANT WAS GIVEN CONSERVATIVE 

TREATMENT BUT DID NOT RESPOND AND, ON JULY 2. 4, 197 4, AN ARTHRODESIS 

OF THE SYMPHYSIS-PUBIS 0 FOLLOWING THIS OPERATION CLAIMANT CONTINUED 
TO HAVE PELVIC PAIN AND, ON OCTOBER 2. 9, 197 4, SHE WAS HOSPITALIZED 

WITH A DIAGNOSIS OF URETHRITIS AND CYSTO-URETHROCELE. 

THE SOLE ISSUE 15 WHETHER THERE IS A CAUSAL RELATIONSHIP BETWEEN 
CLAIMANT'S COMPENSABLE SEPTEMBER 1 0, 1 973 INJURY AND THESE CONDITIONS 0 

CLAIMANT CONTENDS THAT THERE IS., THE FUND CONTENDS THAT THERE 15 NOT, 

INITIALLY, CLAIMANT HAO BEEN TREATED BY OR, GAMBEE AND DR. DAVIS, 
BOTH ORTHOPEDIC PHYSICIANS, DR. GAMBEE REFERRED CLAIMANT TO DR 0 WEDGE 

AND ALBRICH, UROLOGISTS, FOR CONSULTATION WITH REFERENCE TO HER PELVIC 

SYMPTOMATOLOGY, DR. ALBRICH, ON DECEMBER 1 8, 1974, STATED THAT HE 
COULD FIND NOTHING IN THE RECORD WHICH WOULD INDICATE THAT TH'E URETH

RITIS WAS SECONDARY TO THE PREVIOUS INDUSTRIAL INJURY - THAT IT WAS A 
PROBLEM THAT CLAIMANT WAS HAVING AT THE SAME TIME AS THE RESIDUAL 

FROM THE BONE PAIN BUT HE WAS UNABLE TO STATE FOR CERTAIN THAT THE 

CAUSE OF THE PROBLEM WAS THE INDUSTRIAL INJURY. 

-.5 6 -

FROM HIM. THIS CERTAINLY WOULD NOT HA E HAD ANY BASIS EXCEPT AS A
RESULT OF THE EMPLOYMENT.

The referee foun that claimant s claim was compensable as
IT AROSE OUT OF AND IN THE COURSE OF CLAIMANT'S EMPLOYMENT. THESE
TWO EMPLOYEES, WITH NO OUTSIDE SOCIAL CONTACT, WERE PLACED IN THE
SAME CREW TOGETHER AND DE ELOPED A MUTUAL DISLIKE FOR EACH OTHER.
THE REFEREE CONCLUDED THAT THERE WAS A CAUSAL RELATIONSHIP BETWEEN
CLAIMANT'S EMPLOYMENT AND THE INJURY WHICH HAD ITS ORIGIN IN A RISK
CONNECTED WITH SUCH EMPLOYMENT AND FLOWED FROM THAT SOURCE AS A
RATIONAL AND NATURAL CONSEQUENCE.

The boar , on  e novo review, a opts the fin ings an conclu

sions OF THE REFEREE.

ORDER

The order of the referee, d ted J nu ry 23, 1 976 is  ffirmed.

Cl im nt s  ttorney is  llowed the sum of 400.00 doll rs,
PAYABLE BY THE STATE ACCIDENT INSURANCE FUND, AS AND FOR A REASONABLE
ATTORNEY FEE FOR HIS LEGAL SER ICES BEFORE THE HEARING OFFICER AND
THE BOARD.

WCB CASE NO. 75-806 JULY 27, 1976

JOY EDWARDS, CLAIMANT
PE ER BLY H, CLAIMAN 'S A  Y.
DEP . OF JUS ICE, DEFENSE A  Y.
REQUES FOR REVIEW BY CLAIMAN 

Reviewe by boar members wilson, moore an Phillips.

Claimant seeks review by the boar of the referee s or er which
AFFIRMED THE DENIAL BY THE EMPLOYER OF CLAIMANT'S CLAIM FOR WORK
MEN' S COMPENSATION BENEFITS FOR URETHRITIS AND CYSTO-URETHROCE LE.

Claimant who is approximately 62 years ol sustaine a compen

s ble INJURY ON SEPTEMBER 1 0 , 1 9 73 WHEN SHE SLIPPED ON A RUG ON A
WAXED FLOOR AND FELL. SHE SUSTAINED A SPIRAL FRACTURE OF THE FIFTH
METACARPAL OF HER LEFT HAND AND CONTUSION OF THE RIGHT HIP, LATER
DIAGNOSED AS 'RIGHT HIP STRAIN1. CLAIMANT WAS GI EN CONSER ATI E
TREATMENT BUT DID NOT RESPOND AND, ON JULY 2 4 , 1 9 74 , AN ARTHRODESIS
OF THE SYMPHYSIS-PUBIS. FOLLOWING THIS OPERATION CLAIMANT CONTINUED
TO HA E PEL IC PAIN AND, ON OCTOBER 2 9 , 1 9 7 4, SHE WAS HOSPITALIZED
WITH A DIAGNOSIS OF URETHRITIS AND CYSTO-URETHROCELE.

The sole issue is whether there is a causal relationship between
CLAIMANT'S COMPENSABLE SEPTEMBER 1 0 , 1 9 73 INJURY AND THESE CONDITIONS.
CLAIMANT CONTENDS THAT THERE IS, THE FUND CONTENDS THAT THERE IS NOT.

Initially, claimant ha been treate by  r. gambee an  r.  avis,
BOTH ORTHOPEDIC PHYSICIANS. DR. GAMBEE REFERRED CLAIMANT TO DR. WEDGE
AND ALBRICH, UROLOGISTS, FOR CONSULTATION WITH REFERENCE TO HER PEL IC
SYMPTOMATOLOGY. DR. ALBRICH, ON DECEMBER 1 8 , 1 974 , STATED THAT HE
COULD FIND NOTHING IN THE RECORD WHICH WOULD INDICATE THAT THE URETH
RITIS WAS SECONDARY TO THE PRE IOUS INDUSTRIAL INJURY THAT IT WAS A
PROBLEM THAT CLAIMANT WAS HA ING AT THE SAME TIME AS THE RESIDUAL
FROM THE BONE PAIN BUT HE WAS UNABLE TO STATE FOR CERTAIN THAT THE
CAUSE OF THE PROBLEM WAS THE INDUSTRIAL INJURY.
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STIFF• AN OBSTETRICIAN AND GYNOCOLOGIST, EXAMINED CLAIMANT 

IN NOVEMBER• 1 973 AND• IN A LETTER DATED JUNE, 1975, EXPRESSED HIS 

OPINION THAT CLAIMANT HAD A CONGESTED PELVIC SECONDARY TO CONTUSION 

AND THAT SHE HAD BEEN ADVISED TO TREAT IT WITH HOT SITZ BATHS AND REST. 

DR• DAVIS DIAGNOSED THE PAIN AS·POST-TRAUMATIC DYSTROPHIC CHANGES, 

SYMPHYSIS-PUBIS AND CONCLUDED THAT THE INJURY WAS AN ADEQUATE EXPLANA

TION OF THE DIAGNOSIS ANO CLAIMANT'S ENSUING SYMPTOMS. 

IN THIS CASE WE HAVE DIAMETRICALLY OPPOSED OPINIONS, ONE EXPRESSED 

BY DR 0 DAVIS, AN ORTHOPEDIC PHYSICIAN, AND THE OTHER BY DR 0 ALBRICH. 

A UROLOGIST. THE RESPONSIBILITY IS UPON CLAIMANT TO PROVE BY PREPON

DERANCE OF THE EVIDENCE THAT THE SUBSTANCE OF HER ALLEGATION THAT THE 

CONDITIONS OF URETHRITIS AND CYSTOURETHROCELE ARE RELATED TO HER INDUS-

TRIAL INJURY. IT IS A WELL-KNOWN RULE OF LAW THAT TECHNICAL MEDICAL 

PROBLEMS• BEYOND THE KNOWLEDGE OF LAYMEN, REQUIRE EXPERT MEDICAL 

EVIDENCE TO PROVE SUCH RELATIONSHIP. 

THE REFEREE FOUND IT OBVIOUS THAT THE ETIOLOGY OF A URETHRITIS 

OR A CYSTOURETHROCELE CONDITION COULD ONLY BE ESTABLISHED BY EXPERT 

MEDICAL TESTIMONY AND THE MEDICAL TESTIMONY DID NOT PREPONDERATE 

IN FAVOR OF CLAIMANT. THE REFEREE RELIED HEAVILY ON THE REPORT FROM 

DR. ALBRICH• DATED DECEMBER 18, 1974, AND CONCLUDED THAT THE CONDI

TIONS WERE NOT COMPENSABLE UNDER THE WORKMEN'S COMPENSATION ACT. 

THE MAJORITY OF THE BOARD• ON DE NOVO REVIEW, AGREES WITH THE 
FINDINGS AND CONCLUSIONS OFT.HE REFEREE. THERE IS NO QUESTION THAT 

CLAIMANT SUFFERED A COMPENSABLE INDUSTRIAL INJURY ON SEPTEMBER 1 0 • 

197 3 WHEN SHE FELL AND SLIFFE RED A FRACTURED WRIST AND A RIGHT HIP 

STRAIN. AT THAT TIME, HOWEVER• THERE WAS NO DIAGNOSIS OF A CONTUSED 

PELVIS, AS CONTENDED BY THE CLAIMANT. WHEN CLAIMANT DID NOT RESPOND 

TO THE CONSERVATIVE TREATMENT AND HER PAIN DID NOT ABATE SHE WAS OPER

ATED ON FOR AN UNSTABLE SYMPHYSIS-PUBIS AND THE FUND PAID FOR THIS 

SURGERY DONE BY DR. GAMBEE. ABOUT THREE: MONTHS LATER CLAIMANT WAS 

HOSPITALIZED WITH A DIAGNOSIS OF URETHRITIS AND CYST0URETHROCELE. 

THIS WAS THE FIRST FINDING OF THESE CONDITIONS AND, SUBSEQUENTLY, DR. 

GAMBEE REFERRED CLAIMANT TO DR. ALBRICH. 

CLAIMANT CONTENDS THAT IT IS A MEDICALLY RECOGNIZED FACT THAT 

STRESS IS THE GENERAL CAUSE OF URETHRITIS AND CYSTOURETHROCELE BUT 

OFFERS NO MEDICAL SUPPORT FOR SUCH CONTENTION. URETHRITIS IS INFLAM-

MATION OF THE URETHRA AND CYSTOURETHROCELE IS A PROLAPSE OF THE FEMALE 

URETHRA AND BLADDER. ITS HIGHLY IMPROBABLE THAT STRESS V✓OULD CAUSE 

INF LAM MAT ION AND MORE LIKELY THAT STRAIN RATHER THAN STRESS WOULD 

CAUSE PROLAPSE• 

THE BOARD CONCLUDES THAT THE MEDICAL EVIDENCE IS INSUFFICIENT TO 

JUSTIFY A FINDING THAT THE CONDITIONS OF URETHRITIS AND CYST0URETHR0CELE 

ARE RELATED TO CLAIMANT'S INDUSTRIAL INJURY. DR. ALBRICH DION' T SAY 

THE URETHRITIS WAS A RESIDUAL OF THE FALL, HE MERELY SAID THAT IT WAS 

PRESENT AT THE SAME TIME AS THE BONE PAIN AND HE SPECIFICALLY ELIMI

NATED IT AS 'SECONDARY' TO THE INDUSTRIAL INJURY. 

ORDER 

THE ORDER OF THE REFEREE, DATED JANUARY 15, 1976, IS AFFIRMED. 

BoARD MEMBER MOORE DISSENTS -

THE MAJORITY OF THE BOARD HAS CONCLUDED THAT THE MEDICAL EVI

DENCE IS INSUFFICIENT TO JUSTIFY A FINDING THAT CLAIMANT'S URETHRITIS 

AND CVST0URETHR0CELE CONDITIONS ARE RELATED TO THE INDUSTRIAL INJURY• 

I AM UNABLE TO CONCUR WITH THEIR CONCLUSIONS. 

-5 7 -

Dr. stiff, an obstetrician an gynocologist, examine claimant

IN NO EMBER, 1 973 AND, IN A LETTER DATED JUNE, 1 9 7 5 , EXPRESSED HIS
OPINION THAT CLAIMANT HAD A CONGESTED PEL IC SECONDARY TO CONTUSION
AND THAT SHE HAD BEEN AD ISED TO TREAT IT WITH HOT S1TZ BATHS AND REST.
DR. DA IS DIAGNOSED THE PAIN AS POST-TRAUMATIC DYSTROPHIC CHANGES,
SYMPHYSIS-PUBIS AND CONCLUDED THAT THE INJURY WAS AN ADEQUATE EXPLANA
TION OF THE DIAGNOSIS AND CLAIMANT S ENSUING SYMPTOMS.

In THIS CASE WE HA E DIAMETRICALLY OPPOSED OPINIONS, ONE EXPRESSED
BY DR. DA IS, AN ORTHOPEDIC PHYSICIAN, AND THE OTHER BY DR. ALBRICH,
A UROLOGIST. THE RESPONSIBILITY IS UPON CLAIMANT TO PRO E BY PREPON
DERANCE OF THE E IDENCE THAT THE SUBSTANCE OF HER ALLEGATION THAT THE
CONDITIONS OF URETHRITIS AND CYSTOURETHROCE LE ARE RELATED TO HER INDUS
TRIAL INJURY. IT IS A WELL-KNOWN RULE OF LAW THAT TECHNICAL MEDICAL
PROBLEMS, BEYOND THE KNOWLEDGE OF LAYMEN, REQUIRE EXPERT MEDICAL
E IDENCE TO PRO E SUCH RELATIONSHIP.

The referee foun it obvious that the etiology of a urethritis

OR A CYSTOURETHROCELE CONDITION COULD ONLY BE E STAB L I S HE D BY EXPERT
MEDICAL TESTIMONY AND THE MEDICAL TESTIMONY DID NOT PREPONDERATE
IN FA OR OF CLAIMANT. THE REFEREE RELIED HEA ILY ON THE REPORT FROM
DR. ALBRICH, DATED DECEMBER 1 8 , 1 9 74 , AND CONCLUDED THAT THE CONDI
TIONS WERE NOT COMPENSABLE UNDER THE WORKMEN'S COMPENSATION ACT.

The majority of the board, o de  ovo review, agrees with the
FINDINGS AND CONCLUSIONS OF THE REFEREE. THERE IS NO QUESTION THAT
CLAIMANT SUFFERED A COMPENSABLE INDUSTRIAL INJURY ON SEPTEMBER 10,
1 97 3 WHEN SHE FELL AND SUFFERED A FRACTURED WRIST AND A RIGHT HIP
STRAIN. AT THAT TIME, HOWE ER, THERE WAS NO DIAGNOSIS OF A CONTUSED
PEL IS, AS CONTENDED BY THE CLAIMANT. WHEN CLAIMANT DID NOT RESPOND
TO THE CONSER ATI E TREATMENT AND HER PAIN DID NOT ABATE SHE WAS OPER
ATED ON FOR AN UNSTABLE SYM PHYS IS-PUB IS AND THE FUND PAID FOR THIS
SURGERY DONE BY DR. GAMBEE. ABOUT THREE MONTHS LATER CLAIMANT WAS
HOSPITALIZED WITH A DIAGNOSIS OF URETHRITIS AND CYSTOURETHROCELE.
THIS WAS THE FIRST FINDING OF THESE CONDITIONS AND, SUBSEQUENTLY, DR.
GAMBEE REFERRED CLAIMANT TO DR, ALBRICH.

Claimant conten s that it is a me ically recognize fact that

STRESS IS THE GENERAL CAUSE OF URETHRITIS AND CYSTOURETHROCELE BUT
OFFERS NO MEDICAL SUPPORT FOR SUCH CONTENTION. URETHRITIS IS INFLAM
MATION OF THE URETHRA AND CYSTOURETHROCELE IS A PROLAPSE OF THE FEMALE
URETHRA AND BLADDER. ITS HIGHLY IMPROBABLE THAT STRESS WOULD CAUSE
INFLAMMATION AND MORE LIKELY THAT STRAIN RATHER THAN STRESS WOULD
CAUSE PROLAPSE.

The BOARD CONCLUDES THAT THE MEDICAL E IDENCE IS INSUFFICIENT TO
JUSTIFY A FINDING THAT THE CONDITIONS OF URETHRITIS AND CYSTOURETHROCELE
ARE RELATED TO CLAIMANT S INDUSTRIAL INJURY. DR. ALBRICH DIDN'T SAY
THE URETHRITIS WAS A RESIDUAL OF THE FALL, HE MERELY SAID THAT IT WAS
PRESENT AT THE SAME TIME AS THE BONE PAIN AND HE SPECIFICALLY ELIMI
NATED IT AS 'SECONDARY TO THE INDUSTRIAL INJURY.

ORDER
The or er of the referee,  ate January i s , 1 9 7 6 , is affirme 

Boar member moore  issents

The majority of the boar has conclu e that the me ical evi

 ence IS insufficient to justify a fin ing that claimant's urethritis

AND CYSTOURETHROCELE CONDITIONS ARE RELATED TO THE INDUSTRIAL INJURY.
I AM UNABLE TO CONCUR WITH THEIR CONCLUSIONS.
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- MV COLLEAGUES STATE THAT THE MEDICAL OPINIONS IN THIS 

CASE ARE 'DIAMETRICALLY OPPOSED'• THIS APPARENT DIVERSITY OF OPINION 

IS MERELY ONE OF INTERPRETATION. DR 0 ALBRICH' S REPORT OF DECEMBER 1 8 • 

197 4 STATES IN CONCLUSION, '• • • I AM NOT ABLE TO STATE FOR CERTAIN 

( UNDERSCORED) THAT THE INITIATION OF THE PROBLEM WAS THE INJURY IN 

QUESTION.' THIS OPINION IS FAR FROM CONCLUSIVE. DR. AL13RICH IS IMPLY

ING THAT THERE MAY ( UNDERSCORED) BE A RELATIONSHIP BUT HE CANNOT BE 

CER1"AI N 0 

SECOND - THE MEDICAL REPORT BY DR, DAVIS OF MAY 3, 197 4 STATES, 

'I WOULD BE LED TO BELIEVE THAT THE EPISODE OF INJURY THAT SHE DESCRIBES 

WOULD BE AN ADEQUATE EXPLANATION FOR THE DIAGNOSIS AS STATED AND HER 

ENSUING SYMPTOMS.' THE SYMPTOMS WERE FINALLY DETERMINED TO BE URETH

RITIS AND CVSTOURETHROCELE. 

THIRD - THIS CASE IS ANALAGOUS TO VOLK V. BIRDSEYE DIVISION ( UNDER

SCORED), 16 OR APP 349 ( 1974) IN WHICH THE COURT OF APPEALS FOUND AN 

EVE INJURY TO BE COMPENSABLE EVEN THOUGH SOME MEDICAL OPINION VIEWED 

THE CAUSAL RELATIONSHIP TO THE INJURY AS A MEDICAL IMPOSSIBILITY. SUCH 

IS NOT THE CASE HERE 0 THERE IS NOT ONE MEDICAL OPINION WHICH STATES 

THAT THE CLAIMANT'S FALL AND ENSUING COMPENSABLE INJURY COULD NOT 

BE THE CAUSE OF THE URETHRITIS AND CVSTOURETHROCELE, 

LASTLY, THE LACK OF DEFINITIVE MEDICAL ANALYSIS DOES NOT PRE

CLUDE A FINDING OF COMPENSABILITV IN THIS CASE. THE BETTER REASONING 

WOULD BE - WHERE AN INJURY APPEARS SOON AFTER AN ACCIDENT, AT THE 

POINT WHERE THE FORCE WAS APPLIED, THERE ARISES THE NATURAL INFERENCE 

THAT THE INJURY WAS A RESULT OF THE ACCIDENT. THIS IS THE VIEW HELD 

BY THE COURT OF APPEALS IN VOLK ( UNDERSCORED) AND SHOULD BE APPLIED 

HERE. 

WOULD REVERSE THE REFEREE'S ORDER. 

-s- GEORGE A 0 MOORE, BOARD MEMBER 

SAIF CLAIM NO. 8 53689 

CHARLES R. PECK, CLAIMANT 
ALLAN COONS, CL~IMANT' S ATTY. 
DEPT 0 OF JUSTICE, DEFENSE ATTY, 
SUPPLEMENTAL ORDER AWARDING ATTORNEY FEES 

JULY 30, 1976 

THE BOARCJ' S OWN MOTION DETERMINATION ISSUED JULY 2 0, 1976 IN 

THE ABOVE ENTITLED MATTER FAILED TO INCLUDE AN AWARD OF ATTORNEY FEES. 

ORDER 

IT IS HEREBY ORDERED THAT CLAIMANT'S ATTORNEY IS GRANTED 2 5 PER 

CENT OF THE INCREASED COMPENSATION AWARDED TO CLAIMANT AS A REASON

ABLE ATTORNEY FEE NOT TO EXCEED THE SUM OF 2,000 DOLLARS. 

-58-

First my colleagues state that the me ical opinions in this
CASE ARE 'DIAMETRICALLY OPPOSED'. THIS APPARENT DI ERSITY OF OPINION
IS MERELY ONE OF INTERPRETATION. DR. ALBRICH S REPORT OF DECEMBER 18,
1 97 4 STATES IN CONCLUSION, '... I AM NOT ABLE TO STATE FOR CERTAIN
(UNDERSCORED) THAT THE INITIATION OF THE PROBLEM WAS THE INJURY IN
QUESTION. THIS OPINION IS FAR FROM CONCLUSI E. DR. ALBRICH IS IMPLY
ING THAT THERE MAY (UNDERSCORED) BE A RELATIONSHIP BUT HE CANNOT BE
CERTAI N.

Secon the me ical report by  r.  avis of may 3, 1974 states,
I WOULD BE LED TO BELIE E THAT THE EPISODE OF INJURY THAT SHE DESCRIBES

WOULD BE AN ADEQUATE EXPLANATION FOR THE DIAGNOSIS AS STATED AND HER
ENSUING SYMPTOMS. THE SYMPTOMS WERE FINALLY DETERMINED TO BE URETH
RITIS AND CYSTOURETHROCELE.

Thir this case is analagous to volk v. bir seye  ivision (un er
scored) , 16 OR APP 3 4 9 ( 1 9 74 ) IN WHICH THE COURT OF APPEALS FOUND AN
EYE INJURY TO BE COMPENSABLE E EN THOUGH SOME MEDICAL OPINION  IEWED
THE CAUSAL RELATIONSHIP TO THE INJURY AS A MEDICAL IMPOSSIBILITY. SUCH
IS NOT THE CASE HERE. THERE IS NOT ONE MEDICAL OPINION WHICH STATES
THAT THE CLAIMANT'S FALL AND ENSUING COMPENSABLE INJURY COULD NOT
BE THE CAUSE OF THE URETHRITIS AND CYSTOURETHROCELE.

Lastly, the lack of  efinitive me ical analysis  oes not pre

clude A FINDING OF COMPENSABILITY IN THIS CASE. THE BETTER REASONING
WOULD BE WHERE AN INJURY APPEARS SOON AFTER AN ACCIDENT, AT THE
POINT WHERE THE FORCE WAS APPLIED, THERE ARISES THE NATURAL INFERENCE
THAT THE INJURY WAS A RESULT OF THE ACCIDENT. THIS IS THE  IEW HELD
BY THE COURT OF APPEALS IN  OLK (UNDERSCORED) AND SHOULD BE APPLIED
HERE.

I WOULD RE ERSE THE REFEREE1S ORDER.

-S- GEORGE A. MOORE, BOARD MEMBER

SAIF CLAIM NO. B 53689 J ULY 30, 1976

CHARLES R. PECK, CLAIMANT
ALLAN COONS, CLAIMANT* S ATTY.
DEPT. OF JUSTICE, DEFENSE ATTY.
SUPPLEMENTAL ORDER AWARDING ATTORNEY FEES

The bo rd s OWN MOTION DETERMINATION ISSUED JULY 2 0 , 1 976 IN
THE ABO E ENTITLED MATTER FAILED TO INCLUDE AN AWARD OF ATTORNEY FEES.

ORDER
It IS HEREBY ORDERED  HA CLAIMAN 'S A  ORNEY IS GRAN ED 2 5 PER

CEN OF  HE INCREASED COMPENSA ION AWARDED  O CLAIMAN AS A REASON
ABLE A  ORNEY FEE NO  O EXCEED  HE SUM OF 2 , 0 00 DOLLARS.
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CASE NO. 75-3115 JULY 22, 1976 

STEPHEN J. PACKER, CLAIMANT 
STIPULATION TO SETTLE DISPUTED CLAIM 

IT IS HEREBY STIPULATED BY THE PART.IES, CLAIMANT ACTING PERSON
ALLY AND BY HIS ATTORNEY, EVOHL F. MALAGON - THE EMPLOYER, CHRISTIAN 
LOGGING co., INC., ACTING BY ITS PRESl � °EN.T, CLIFTON G c·HRISTIAN, AND ITS 
ATTORNEY, JOHN L. SVOBODA - AND THE STATE ACCIDENT INSURANCE FUND ACT
ING BY w. D. BATES, JR,, ASSISTANT ATTORNEY GENERAL, AS FOLLOWS 

1 • THAT ON JULY 1 1 , 197 5, CLAIMANT SUBMITTED AN ACCIDENT RE PORT 
FORM ALLEGING THAT HE HAD RECEIVED A LEFT HAND PUNCH TO THE RIGHT JAW 
WHILE EMPLOYED BY CHRISTIAN LOGGING CO,, INC, 

2 • THAT ON SEPTEMBER 11, 1975, THE STATE ACCIDENT INSURANCE 
FUND DENIED RESPONSIBILITY FOR CLAIMANT'S HEAD INJURY ON THE GROUND 
THAT IT DID NOT RESULT FROM HIS WORK ACTIVITIES, 

3 • THAT 01'! NOVEMBER IO, 1975, A HEARING WAS HELD BEFORE REFEREE 
KIRK A. MULDER AND ON NOVEMBER 24, 1975, AN OPINION AND ORDER WAS IS
SUED IN WHICH THE CLAIM WAS FOUND TO BE COMPENSABLE, 

4, THAT ON DECEMBER 1 0, 197 5, THE STATE ACCIDENT INSURANCE FUND 
REQUESTED BOARD REVIEW OF THE DECISION, 

5, THAT IT WAS SUBSEQUENTLY DISCOVERED THAT A TRANSCRIPT OF THE 
HEARING WAS NOT AVAILABLE AND THE MATTER WAS SET FOR RE-HEARING, 

6. THAT THERE IS A BONA FIDE DISPUTE BETWEEN THE CLAIMANT ON ONE 
SIDE AND THE 

OTHER SIDE. 

STATE ACCIDENT INSURANCE FUND AND THE EMPLOYER ON THE 
THE CLAIMANT CONTENDS AND THE STATE ACC !DENT INSURANCE 

FUND AND THE EMPLOYER DENY THAT CLAIMANT SUSTAINED A COMPENSABLE IN
JURY TO HIS HEAD WHILE WORKING FOR THE EMPLOYER IN JULY, 1975, 

1·. THAT THE PARTIES AGREE THAT ALL ISSUES WHICH WERE OR COULD 
HAVE BEEN RAISED AT THE HEARING ON NOVEMBER 1 0, 1975, OR AT THE SCHE
DULED RE-HEARING MAY BE COMPROMISED AND SETTLED AS A DISPUTED CLAIM 
BY PAYMENT FROM THE STATE ACCIDENT INSURANCE FUND TO CLAIMANT AS FOL
LOWS - (A) ALL TEMPORARY TOTAL DISABILITY AND MEDICAL TREATMENT DUE 
UNDER THE REFEREE'S ORDER DATED NOVEMBER 2 4, 1 9 7 5, FOR THE PERIOD 
JULY 7, 1975, THROUGH MAY 27, 1976, WHICH IS THE DATE OF THE SCHEDULED 
RE-HEARING - (B) TEMPORARY TOTAL DISABILITY FROM MAY 28, 1976, THROUGH 
JUNE 1 7, 197 6 - AND ( C) ONE ADDITIONAL OFFICE VIS IT FOR TREATMENT BY 
DR 0 J. ALAN COOK, M 0 D. ON JUNE 1 3, 1976. 

8, THAT THE STATE ACCIDENT INSURANCE FUND SHALL PAY TO CLAIMANT'S 
ATTORNEY AN ATTORNEY FEE IN THE AMOUNT OF 700, 00 DOLLARS WHICH IS IN 
LIEU OF AND NOT IN ADDITION TO THE ATTORNEY FEE AWARDED BY THE REFEREE 
ON NOVEMBER 24, 1 975. 

9. THAT THE REFEREE'S OPINION AND ORDER DATED N(?VEMBER 24, 1975, 
SHALL BE SET ASIDE AND SUPERSEDED BY THIS DISPUTED CLAIM SETTLEMENT. 

1 0. THAT THE DENIAL BY THE STATE ACCIDENT INSURANCE FUND DATED 
SEPTEMBER 1 1, I 9 7 5, SHALL RE MAIN IN FULL, FORCE AND EFFECT FOREVER AND 
THE STATE ACCIDENT INSURANCE FUND SHALL NOT BE RESPONSIBLE FOR ANY 
ADDITIONAL MEDICAL BILLS OR ANY OTHER EXPENSES IN CONNECTION WITH THE 
DENIED CONDITIONS. 

11 • THAT PAYMENT OF THE AGREED AMOUNTS IN NO WAY IMPLIES THAT 
THE STATE ACCIDENT INSURANCE FUND ACCEPTS RESPONSIBILITY FOR THE DENIED 
CONDITIONS, OR DISABILITIES, OR EXPENSES RESULTING THEREFROM, 
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WCB CASE NO. 75-3115 JULY 22, 1976

STEPHEN J. PACKER, CLAIMANT
STIPULATION TO SETTLE DISPUTED CLAIM

It is hereby stipulate by the parties, claimant acting person

ally AND BY HIS ATTORNEY, EVOHL F. MALAGON THE EMPLOYER, CHRISTIAN
LOGGING CO. , INC. , ACTING BY ITS PRESIDENT, CLIFTON G CHRISTIAN, AND ITS
ATTORNEY, JOHN L. SVOBODA AND THE STATE ACCIDENT INSURANCE FUND ACT
ING BY W. D. BATES, JR. , ASSISTANT ATTORNEY GENERAL, AS FOLLOWS

1 . That on July i i , 1975, claimant submitte an acci ent report

FORM ALLEGING THAT HE HAD RECEIVED A LEFT HAND PUNCH TO THE RIGHT JAW
WHILE EMPLOYED BY CHRISTIAN LOGGING CO. , INC.

2 . That on septemberii, 1975, the state acci ent insurance
FUND DENIED RESPONSIBILITY FOR CLAIMANT1 S HEAD INJURY ON THE GROUND
THAT IT DID NOT RESULT FROM HIS WORK ACTIVITIES.

3 . That on November 10, 1975, a hearing was hel before referee

KIRK A. MULDER AND ON NOVEMBER 24 , 1 9 7 5 , AN OPINION AND ORDER WAS IS
SUED IN WHICH THE CLAIM WAS FOUND TO BE COMPENSABLE.

4. That on December 10, 1975, the state acci ent insurance fun 

REQUESTED BOARD REVIEW OF THE DECISION.

5. That it was subsequently  iscovere that a transcript of the

HEARING WAS NOT AVAILABLE AND THE MATTER WAS SET FOR RE-HEARING.

6. That there is a bona fi e  ispute between the claimant on one

SIDE AND THE STATE ACCIDENT INSURANCE FUND AND THE EMPLOYER ON THE
OTHER SIDE. THE CLAIMANT CONTENDS AND THE STATE ACCIDENT INSURANCE
FUND AND THE EMPLOYER DENY THAT CLAIMANT SUSTAINED A COMPENSABLE IN
JURY TO HIS HEAD WHILE WORKING FOR THE EMPLOYER IN JULY, 1 97 5 .

7'. That the parties agree that all issues which were or coul 

HAVE BEEN RAISED AT THE HE ARI NG ON NOVE M BE R 1 0 , 1975, OR AT THE SCHE
DULED RE HEARING MAY BE COMPROMISED AND SETTLED AS A DISPUTED CLAIM
BY PAYMENT FROM THE STATE ACCIDENT INSURANCE FUND TO CLAIMANT AS FOL
LOWS ( A) ALL TEMPORARY TOTAL DISABILITY AND MEDICAL TREATMENT DUE
UNDER THE REFEREE'S ORDER DATED NOVEMBER 2 4 , 1 9 7 5 , FOR THE PERIOD
JULY 7, 1975 , THROUGH MAY 27, 1976, WHICH IS THE DATE OF THE SCHEDULED
RE-HEARING ( B) TE M POR ARY TOTAL D 1 S ABI L 1TY FRO M MAY 2 8 , 1 9 7 6 , THROUGH
JUNE 1 7 , 1 97 6 AND ( C) ONE ADDITIONAL OFFICE VISIT FOR TREATMENT BY
DR. J. ALAN COOK, M.D. ON JUNE 13, 1976.

8. That the state acci ent insurance fun shall pay to claimant's
ATTORNEY AN ATTORNEY FEE IN THE AMOUNT OF 7 0 0 . 00 DOLLARS WHICH IS IN
LIEU OF AND NOT IN ADDITION TO THE ATTORNEY FEE AWARDED BY THE REFEREE
ON NOVEMBER 2 4 , 1 975.

9 . That the referee s opinion an or er  ate November 24, 1975,

SHALL BE SET ASIDE AND SUPERSEDED BY THIS DISPUTED CLAIM SETTLEMENT.

10. That the  enial by the state acci ent insurance fun  ate 

SEPTEMBER 1 1 , 1 9 7 5 , SHALL REMAIN IN FULL-FORCE AND EFFECT FOREVER AND
THE STATE ACCIDENT INSURANCE FUND SHALL NOT BE RESPONSIBLE FOR ANY
ADDITIONAL MEDICAL BILLS OR ANY OTHER EXPENSES IN CONNECTION WITH THE
DENIED CONDITIONS.

i i . That payment of the agree amounts in no way implies that

THE STATE ACCIDENT INSURANCE FUND ACCEPTS RESPONSIBILITY FOR THE DENIED
CONDITIONS, OR DISABILITIES, OR EXPENSES RESULTING THEREFROM.
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• THAT THE REQUEST FOR HEARING MAY BE DISMISSED WITH PREJUDICE. 

ORDER 

8ASED UPON THE ABOVE STIPULATION OF THE PARTIES, THE UNDERSIGNED 
REFEREE FINDS THAT THERE. IS A BONA FIDE DISPUTE BETWEEN THE PARTIES. 
PURSUANT TO ORS 656.289(4) THE FOREGOING STIPULATED SETTLEMENT IS 
THEREFORE APPROVED AND THE REQUEST FOR HEARING IS HEREBY DISMISSED 
WITH PREJUDICE. 

WCB CASE NO. 74-4174 MAY 11, 1976 

CHARLES C. CHANEY, CLAIMANT 
STIPULATION ANO ORDER 

THE PARTIES STIPULATE AND AGREE AS FOLLOWS -

1 • 0N OR ABOUT OCTOBER 16, 1973 CHARLES c. CHANEY FILED WITH 
STATE ACCIDENT INSURANCE FUND A CLAIM ALLEGING AN INJURY TO ONE OF HIS 
.FEET ON FEBRUARY 16, 197 3 AR IS ING OUT OF AND IN THE COURSE OF HIS 
EMPLOYMENT. 

2 • FOLLOWING AN INVESTIGATION, STATE ACCIDENT INSURANCE FUND 
ISSUED A NOTICE OF DENIAL OF THE CLAIM ON DECEMBER 12, 1973. CHARLES 
C. CHANEY HAD DIED ON NOVEMBER 16, 1973 WITHOUT HAVING REQUESTED A 
HEARING 0 A TIMELY REQUEST FOR HEARING ON THE DENIAL WAS MADE BY HIS 
PERSONAL REPRESENTATIVE, JANET MCKAY. 

3 • THERE IS A BONA FIDE DISPUTE BETWEEN STATE ACCIDENT INSURANCE 
FUND AND THE PERSONAL REPRESENTATIVE OF THE ESTATE. STATE ACCIDENT 
INSURANCE FUND CONTENDS THE PERSONAL REPRESENTATIVE HAS NO STANDING 
UNDER LAW TO PURSUE THE CLAIM - THAT CHARLES C. CHANEY DID NOT SUS
TAIN A COMPENSABLE INJURY - AND THAT HIS DISABILITY AND NEED FOR MEDI
CAL CARE AND TREATMENT UP UNTIL THE DATE OF HIS DEATH DID NOT RESULT 
FROM THE INJURY HE ALLEGED. THE PERSONAL REPRESENTATIVE CONTENDS 
THAT SHE HAS STANDING UNDER THE LAW TO RECOVER ON BEHALF OF THE 
ESTATE ALL DISABILITY PAYMENTS AND EXPENSES FOR MEDICAL CARE ANO 
TREATMENT TO WHICH CLAIMANT WOULD HAVE BEEN ENTITLED IF HIS CLAIM 
HAD BEEN DETERMINED TO BE COMPENSABLE - THAT CHARLES C. CHANEY DID 
SUSTAIN A COMPENSABLE INJURY AND THAT HE WAS DISABLED ANO INCURRED 
EXPENSES FOR MEDICAL CARE AND TREATMENT AS A RESULT OF THE INJURY. 

THE PARTIES AGREE ·THAT ALL ISSUES IN DISPUTE BETWEEN THEM MAY 
BE SETTLED AND COMPROMISED BY A PAYMENT BY STATE ACCIDENT INSURANCE 
FUND OF THE SUM OF 6500 0 00 DOLLARS TO JANET MCKAY, PERSONAL REPRE
SENTATIVE OF THE ESTATE OF CHARLES C 0 CHANEY, DECEASED, AND HER AC
CEPTANCE OF THE PAYMENT IN FULL SETTLEMENT OF ALL ISSUES 0 THE PARTIES 
UNDERSTAND AND AGREE THAT THE CLAIM SHALL BE AND REMAIN IN A DENIED 
STATUS AND THAT PAYMENT OF THE SETTLEMENT SUM SHALL NOT BE AN ADMIS
SION OF RESPONSIBILITY NOR ACCEPTANCE OF THE CLAIM BY THE .FUND 0 

4 • CLAIMANT'S ATTORNEYS, BLACK, KENDALL, TREMAINE• BOOTHE, 
AND HIGGINS, SHALL BE AUTHORIZED TO COLLECT FROM THE PERSONAL REPRE
SENTATIVE THE SUM OF 3,100 • 00 DOLLARS AS A REASONABLE FEE FOR LEGAL 
SERVICE Se 

5 • THE REQUEST FOR HEARING MAY BE DISMISSED. 
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12. ThAT THE REQUEST FOR HEARING MAY BE DISMISSED WITH PREJUDICE.

ORDER
Base upon the above

REFEREE FINDS THAT THERE IS
PURSUANT TO ORS 656.289(4)
THEREFORE APPRO ED AND THE
WITH PREJUDICE.

STIPULATION OF THE PARTIES, THE UNDERSIGNED
A BONA FIDE DISPUTE BETWEEN THE PARTIES.
THE FOREGOING STIPULATED SETTLEMENT IS
REQUEST FOR HEARING IS HEREBY DISMISSED

WCB CASE NO. 74-4174 MAY 11, 1976

CHARLES C. CHANEY, CLAIMANT
STIPULATION AND ORDER

The parties stipulate an agree as follows

1 . On OR ABOUT OCTOBER 1 6 , 1 973 CHARLES C. CHANEY FILED WITH
STATE ACCIDENT INSURANCE FUND A CLAIM ALLEGING AN INJURY TO ONE OF HIS
FEET ON FEBRUARY 1 6 , 1 9 73 ARISING OUT OF AND IN THE COURSE OF HIS
EMPLOYMENT.

2. Following an investigation, state acci ent insurance fun 
ISSUED A NOTICE OF DENIAL OF THE CLAIM ON DECEMBER 12, 1973. CHARLES
C. CHANEY HAD DIED ON NO EMBER 1 6 , 1 9 73 WITHOUT HA ING REQUESTED A
HEARING. A TIMELY REQUEST F'OR HEARING ON THE DENIAL WAS MADE BY HIS
PERSONAL REPRESENTATI E, JANET MCKAY.

3. There is a bona fi e  ispute between state acci ent insurance

FUND AND THE PERSONAL REPRESENTATI E OF THE ESTATE. STATE ACCIDENT
INSURANCE FUND CONTENDS THE PERSONAL REPRESENTATI E HAS NO STANDING
UNDER LAW TO PURSUE THE CLAIM THAT CHARLES C. CHANEY DID NOT SUS
TAIN A COMPENSABLE INJURY AND THAT HIS DISABILITY AND NEED FOR MEDI
CAL CARE AND TREATMENT UP UNTIL THE DATE OF HIS DEATH DID NOT RESULT
FROM THE INJURY HE ALLEGED. THE PERSONAL REPRESENTATI E CONTENDS
THAT SHE HAS STANDING UNDER THE LAW TO RECO ER ON BEHALF OF THE
ESTATE ALL DISABILITY PAYMENTS AND EXPENSES FOR MEDICAL CARE AND
TREATMENT TO WHICH CLAIMANT WOULD HA E BEEN ENTITLED IF HIS CLAIM
HAD BEEN DETERMINED TO BE COMPENSABLE THAT CHARLES C. CHANEY DID
SUSTAIN A COMPENSABLE INJURY AND THAT HE WAS DISABLED AND INCURRED
EXPENSES FOR MEDICAL CARE AND TREATMENT AS A RESULT OF THE INJURY.

The parties agree that all issues in  ispute between them may

BE SETTLED AND COMPROMISED BY A PAYMENT BY STATE ACCIDENT INSURANCE
FUND OF THE SUM OF 6 5 0 0.0 0 DOLLARS TO JANET MCKAY, PERSONAL REPRE
SENTATI E OF THE ESTATE OF CHARLES C. CHANEY, DECEASED, AND HER AC
CEPTANCE OF THE PAYMENT IN FULL SETTLEMENT OF ALL ISSUES. THE PARTIES
UNDERSTAND AND AGREE THAT THE CLAIM SHALL BE AND REMAIN IN A DENIED
STATUS AND THAT PAYMENT OF THE SETTLEMENT SUM SHALL NOT BE AN ADMIS
SION OF RESPONSIBILITY NOR ACCEPTANCE OF THE CLAIM BY THE FUND.

4. Claimant s attorneys, black, ken aLl, tremaine, boothe,
AND HIGGINS, SHALL BE AU HORIZED  O COLLEC FROM  HE PERSONAL REPRE
SEN A IVE  HE SUM OF 3 , 1 00.0 0 DOLLARS AS A REASONABLE FEE FOR LEGAL
SERVICES.

5.  HE REQUES FOR HEARING MAY BE DISMISSED.
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CASE NO. 75-4701 AUGUST 3, 1976 

KAY BINETTE, ,CLAIMANT 
WILLIAM WHITNEY, CLAIMANT'S ATTY. 

ROGER LUEDTKE, DEFENSE ATTY. 
REQUEST FOR REVIEW BY CLAIMANT 

Rt::v1EwE �' erv·saA1R�· MEMBERS _w1LsoN AND·MooRE.-

CLAIMANT REQUESTS BOARD REVIEW OF THE REFEREE'S ORDER WHICH 
AFFIRMED THE DENIAL OF HER CLAIM FOR A COMPENSABLE INJURY. 

CLAIMANT ALLEGES SHE SUFFERED AN INDUSTRIAL INJURY ON SEPTEM
BER 1 9 • 197 5 AND WAS SEEN THAT AFTERNOON BY DR 0 OSBORNE WHO DIAGNOSED 
1 ACUTE LUMBOSACRAL STRAIN'• CLAIMANT FILED A WORKMEN'S COMPENSA
TION CLAIM WHICH WAS DENIED ON OCTOBER 3 0, 1 975 • 

DR. OSBORNE, IN HIS REPORT OF OCTOBER 15, 1 975, STATED CLAIMANT 
HAD HAD SEVERAL ATTACKS IN THE PAST FOR WHICH SHE WAS EXAMINED IN 
THE EMERGENCY ROOM AT VARIOUS HOSPITALS. HE ALSO STATED THAT CLAIM
ANT T DID NOT RECALL OR KNOW OF ANY INJURY TO HER BACK'• CLAIMANT 
TESTIFIED AT THE HEARING THAT SHE HAD NOT HAD PREVIOUS BACK PROBLEMS. 

THE REFEREE FOUND CLAIMANT TO BE I EXTREMELY' EQUIVOCAL IN HER 
TESTIMONY, THIS WAS AN UNWITNESS_ED ACCIDENT, THUS CLAIMANT' ·s CREDI
BILITY IS OF UTMOST IMPORTANCE. CLAIMANT STATED SHE SAW DR 0 OSBORNE 
ON THE DAV OF THE ALLEGED ACCIDENT, BUT DR. OSBORNE GAVE CLAIMANT 
NO PAIN MEDICATION - THE REFEREE D'.JUBTED THAT CLAIMANT'S PAIN WAS AS 
SEVERE AS SHE TESTIFIED 0 

THE REFEREE CONCLUDED THAT CLAIMANT'S ALLEGED ACCIDENT DID 
NOT ARISE OUT OF OR IN THE COURSE OF HER EMPLOYMENT - THE ONLY TESTI
MONY INDICATING IT DOES WAS THAT OF CLAIMANT AND THE INCONSISTENCIES 
OF CLAIMANT'S TESTIMONY AND HER I CONVENIENT LAPSES OF MEMORY' CON
VINCED HIM-SHE WAS NOT TO BE BELIEVED. 

THE BQARD, ON DE NOVO REVIEW, ADOPTS THE FINDINGS AND CONCLU
SIONS OF THE REFEREE 0 

ORDER 

THE ORDER OF THE REFEREE, DATED JANUARY 1.6, 1976, IS AFFIRMED. 

WCB CASE NO. 
WCB CASE NO. 

75-1767 
75-1768 

MERLE CALDWELL, CLAIMANT 
MONTE WALTER, CLAIMANT'S ATTY. 
DEPT 0 OF JUSTICE, DEFENSE ATTY. 
REQUEST FOR REVIEW BY SAIF. 

AUGUST 3, 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE. 

1976 

THE STATE ACCIDENT INSURANCE FUND REQUESTS REVIEW BY THE BOARD 
OF THE REFEREE'S ORDER WHICH FOUND THAT CLAIMANT'S CONDITION HAD BE
COME WORSENED AND AGGRAVATED SINCE CLAIM CLOSURES - HOWEVER, CLAIM
ANT'S CONDiTION WAS STATIONARY PRIOR TO THE HEARING AND HE GRANTED 
CLAIMANT 160 DEGREES FOR 50 PER CENT UNSCHEDULED DISABILITY AND 52.5 
DEGREES FOR 3 5 PER CENT LOSS OF THE LEFT LEG. HE ALSO AWARDED 
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WCB CASE NO. 75-4701 AUGUST 3, 1976

KAY BINETTE, CLAIMANT
WILLIAM WHITNEY, CLAIMANT S ATTY.
ROGER LUEDTKE, DEFENSE ATTY.
REQUEST FOR RE IEW BY CLAIMANT

Reviewe by’boa'r members wilson an moore. •

Claimant requests boar review of the referee’s or er which

AFFIRMED THE DENIAL OF HER CLAIM FOR A COMPENSABLE INJURY.

Claimant alleges she suffere an in ustrial injury on Septem
ber 1 9 , 1 9 7 5 AND WAS SEEN THAT AFTERNOON BY DR. OSBORNE WHO DIAGNOSED
’acute lumbosacral strain’, claimant file a workmen’s compensa

tion CLAIM WHICH WAS DENIED ON OCTOBER 3 0 , 1 97 5 .

Dr. OSBORNE, IN HIS REPORT OF OCTOBER 15, 1975, STATED CLAIMANT
HAD HAD SE ERAL ATTACKS IN THE PAST FOR WHICH SHE WAS EXAMINED IN
THE EMERGENCY ROOM AT  ARIOUS HOSPITALS. HE ALSO STATED THAT CLAIM
ANT DID NOT RECALL OR KNOW OF ANY INJURY TO HER BACK1 . CLAIMANT
TESTIFIED AT THE HEARING THAT SHE HAD NOT HAD PRE IOUS BACK PROBLEMS.

The referee fou d claima t to be ’extremely’ equivocal i her
TESTIMONY. THIS WAS AN UNWITNESSED ACCIDENT, THUS CLAIMANT S CREDI
BILITY IS OF UTMOST IMPORTANCE. CLAIMANT STATED SHE SAW DR. OSBORNE
ON THE DAY OF THE ALLEGED ACCIDENT, BUT DR. OSBORNE GA E CLAIMANT
NO PAIN MEDICATION THE REFEREE DOUBTED THAT CLAIMANT S PAIN WAS AS
SE ERE AS SHE TESTIFIED.

The referee co cluded that claima t’s alleged accide t did
NOT ARISE OUT OF OR IN THE COURSE OF HER EMPLOYMENT THE ONLY TESTI
MONY INDICATING IT DOES WAS THAT OF CLAIMANT AND THE INCONSISTENCIES
OF CLAIMANT S TESTIMONY AND HER CON ENIENT LAPSES OF MEMORY* CON
 INCED HI M SHE WAS NOT TO BE BELIE ED.

The boar , on  e novo review, a opts the fin ings an CONCLU
SIONS OF THE REFEREE.

ORDER
The or er of the referee,  ate January 1.6 , 1 9 76 , is affirme .

WCB CASE NO. 75-1767 AUGUST 3, 1976
WCB CASE NO. 75-1768

MERLE CALDWELL, CLAIMANT
MONTE WALTER, CLAIMANT S ATTY.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR RE IEW BY SAIF.

Reviewe by boar members wilson an moore.

The state acci ent insurance fun requests review by the boar 
OF THE referee s ORDER WHICH FOUND THAT CLAIMANT S CONDITION HAD BE
COME WORSENED AND AGGRA ATED SINCE CLAIM CLOSURES HOWE ER, cl im
 nt s CONDITION WAS STATIONARY PRIOR TO THE HEARING AND HE GRANTED
CLAIMANT 160 DEGREES FOR 5 0 PER CENT UNSCHEDULED DISABILITY AND 52.5
DEGREES FOR 3 5 PER CENT LOSS OF THE LEFT LEG. HE ALSO AWARDED
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ATTORNEY FEE TO BE PAID OUT OF CLAIMANT'S COMPENSATION AS. 
PAID, NOT TO EXCEED THE SUM OF 2,000 DOLLARS. 

CLAIMANT SUSTAINED A COMPENSABLE INJURY TO HIS LOW BACK ON 
NOVEMBER 1 6, -197 2 • ON JULY 1 9, 197 3 CLAIMANT SUSTAINED A NEW COM
PENSABLE INJURY WHICH ALSO AGGRAVATED HIS FORMER INJURY. BOTH IN
JURIES INVOLVED THE SAME EMPLOYER ANO CARRIER ANO CLAIMANT WAS 
AWARDED 32 DEGREES FOR IO PER CENT UNSCHEDULED LOW BACK DISABILITY 
ON EACH ( UNDERSCORED) ACCIDENT AND ALSO 2 2. 5 DEGREES FOR 1 5 PER CENT 
LOSS OF LEFT LEG BASED ON THE 1972 INJURY DETERMINATION ORDERS WERE 
ENTERED ON BOTH CLAIMS ON MAY 6, 1974 0 

0N NOVEMBER I 5, 197'4 CLAIMANT FILED A CLAIM FOR AGGRAVATION, 
AT THE SAME TIME REQUESTING A HEARING. ATTACHED TO HIS CLAIM FOR 
AGGRAVATION ANO REQUEST FOR HEARING WAS A MEDICAL REPORT FROM DR. 
ABELE. AFTER THE REQUEST WAS MADE THE FUND DENIED CLAIMANT'S CON
DITION HAD BECOME AGGRAVATED SINCE THE LAST AWARD OF COMPENSATION, 
NAMELY, THE DETERMINATION ORDERS OF MAY 6, 19 74 • 

THE: REFEREE FOUND THAT ALTHOUGH THE FUND HAD MADE NO MOTION 
TO DISMISS OR ANY OTHER OBJECTION TO THE PROCEDURE FOLLOWED ON BEHALF 
OF CLAIMANT, NEVERTHELESS, THE FUND HAD WAIVED ANY OBJECTIONS IT 
MIGHT HAVE HAD BY FILING A DENIAL ON THE MERITS AS TO THE AGGRAVATION. 

THE REFEREE FOUND THAT DR 0 ABELE' S REPORT WAS SUFFICIENT TO 
JUSTIFY A FINDING OF AGGRAVATION. HE FOUND THAT ALTHOUGH THERE HAO 
BEEN AN AGGRAVATION OF CLAIMANT'S CONDITION IT HAD BEEN STATIONARY 
FOR A LONG PERIOD OF TIME 0 THERE WAS NO EVIDENCE THAT CLAIMANT HAD 
BEEN DENIED OR REFUSED MEDICAL TREATMENT OR COMPENSATION FOR TEMPO
RARY TOTAL DISABILITY ANO THERE WAS NO NECESSITY FOR REOPENING CLAIM
ANT'S CLAIM AT THIS TIME. BECAUSE OF THESE FACTS HE CONCLUDED THAT 
THERE WOULD BE NO AWARD OF ATTORNEY FEES OR ASSESSMENT OF PENALTIES 
AS CLAIMANT'S COUNSEL HAO NOT ATTAINED ANYTHING BY WAY OF COMPEN
SATION OR MEDICAL TREATMENT ON BEHALF OF CLAIMANT, NOR WOULD THERE 

BE ANYTHING UPON WHICH TO BASE AN ASSESSMENT OF PENALTIES. 

THE REFEREE, HAVING FOUND AGGRAVATION AND THAT CLAIMANT'S CON
DITION WAS PRESENTLY MEDICALLY STATIONARY, PROCEEDED TO DETERMINE 
THE EXTENT OF CLAIMANT'S DISABILITY. THE INJURY RESULTING FROM THE 
FIRST ACCIDENT WAS DIAGNOSED AS A LUMBOSACRAL HERNIATED DISC ON THE 
LEFT WITH SEVERE NERVE PRESSURE CAUSING PAIN TO RADIATE DOWN THE LEFT 
LEG WITH A DEFINITE LOSS .OF FUNCTION AND WEAKNESS IN THE DORSAL FL.EXUS 

OF THE FOOT AND LOSS OF SENSATION - IT REQUIRED SURGICAL EXCISION OF 
THE HERNIATED DISC AT L4 -5 - LEFT. A TEAR WAS FOUND IN THE POSTERIOR 
LIGAMENT CENTRALLY AND A LARGE FRAGMENT COMPLETELY EXTRUDED DISC 
MATERIAL WAS WEDGED UPWARD UNDER THE NERVE ROOT, SUGGESTING THE 
POSSIBILITY OF A COMPRESSION FRACTURE OF L1 • CLAIMANT, AFTER SURGERY, 
STILL HAD SOME DIFFICULTY BUT NO PAIN AS SEVERE AS PRIOR THERETO 0 

THE INJURY SUFFERED AS A RESULT OF THE SECOND ACCIOEN.T WAS 
DIAGNOSED AS COMPRESSION FRACTURES OF THE LATERAL SUPERIOR BORDERS 
OF LI -2, WITH A SUSPICION OF FRACTURES OF THE DORSAL. SPINE FROM TB -Tl 2. 
IT WAS LATER DECIDED THAT THE COMPRESSION FRACTURES AND PATHOLOGY IN 
THE DORSAL. SPINE WERE EITHER CONGENITAL. DEFEC.TS OR CONSISTENT WITH 
AN OLD JUVENILE OSTEOCHONDRITIS, OR 0 ABELE DIAGNOSED THIS CONDITION 
AS A DEVELOPMENTAL. JUVENILE KYPHOSIS RESULTING FROM TEENAGE GROWTH. 

· As OF OCTOBER, 197 4 CLAIMANT'S MAIN COMPLAINTS WERE PAIN IN 
THE LOWER THORACIC SPINE AREA, DIFFICULTY WITH THE FUNCTION OF THE 
LEFT LEG, LEFT ARM WEAKNESS, WEAKNESS OF THE LEFT FOOT AND CRAMPING 

AL.ONG THE LEFT SIDE OF THE NECK. THERE WAS SUBSTANTIAL LIMITATION 
OF MOVEMENTS CURING THE ORTHOPEDIC TESTS ANO AL.SO A SUBSTANTIAL. IN
CREASE IN ATROPHY OF THE LEFT LEG. 
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claimant’s attorney fee to be pai out of claimant's compensation as

PAID, NOT TO EXCEED THE SUM OF 2 , 000 DOLLARS.

Claimant sustaine a compensable injury to his low back on

NO EMBER 1 6 , 1 97 2 . ON JULY 1 9 , 1 973 CLAIMANT SUSTAINED A NEW COM
PENSABLE INJURY WHICH ALSO AGGRA ATED HIS FORMER INJURY. BOTH IN
JURIES IN OL ED THE SAME EMPLOYER AND CARRIER AND CLAIMANT WAS
AWARDED 32 DEGREES FOR 10 PER CENT UNSCHEDULED LOW BACK DISABILITY
ON EACH ( UNDERSCORED) ACCIDENT AND ALSO 2 2.5 DEGREES FOR 15 PER CENT
LOSS OF LEFT LEG BASED ON THE 1 9 72 INJURY DETERMINATION ORDERS WERE
ENTERED ON BOTH CLAIMS ON MAY 6 , 1 974 .

On NO EMBER 1 5 , 1 97 4 CLAIMANT FILED A CLAIM FOR AGGRA ATION,
AT THE SAME TIME REQUESTING A HEARING. ATTACHED TO HIS CLAIM FOR
AGGRA ATION AND REQUEST FOR HEARING WAS A MEDICAL REPORT FROM DR.
ABELE. AFTER THE REQUEST WAS MADE THE FUND DENIED CLAIMANT S CON
DITION HAD BECOME AGGRA ATED SINCE THE LAST AWARD OF COMPENSATION,
NAMELY, THE DETERMINATION ORDERS OF MAY 6 , 1 9 74 .

The referee fou d that although the fu d had made  o motio 
TO DISMISS OR ANY OTHER OBJECTION TO THE PROCEDURE FOLLOWED ON BEHALF
OF CLAIMANT, NE ERTHELESS, THE FUND HAD WAI ED ANY OBJECTIONS IT
MIGHT HA E HAD BY FILING A DENIAL ON THE MERITS AS TO THE AGGRA ATION.

The referee foun that  r. abele's report was sufficient to

JUSTIFY A FINDING OF AGGRA ATION. HE FOUND THAT ALTHOUGH THERE HAD
BEEN AN AGGRA ATION OF CLAIMANT S CONDITION IT HAD BEEN STATIONARY
FOR A LONG PERIOD OF TIME. THERE WAS NO E IDENCE THAT CLAIMANT HAD
BEEN DENIED OR REFUSED MEDICAL TREATMENT OR COMPENSATION FOR TEMPO
RARY TOTAL DISABILITY AND THERE WAS NO NECESSITY FOR REOPENING CLAIM
ANT S CLAIM AT THIS TIME. BECAUSE OF THESE FACTS HE CONCLUDED THAT
THERE WOULD BE NO AWARD OF ATTORNEY FEES OR ASSESSMENT OF PENALTIES
AS cl im nt s COUNSEL HAD NOT ATTAINED ANYTHING BY WAY OF COMPEN
SATION OR MEDICAL TREATMENT ON BEHALF OF CLAIMANT, NOR WOULD THERE
BE ANYTHING UPON WHICH TO BASE AN ASSESSMENT OF PENALTIES.

The referee, having foun aggravation an that claimant’s CON
DITION WAS PRESENTLY MEDICALLY STATIONARY, PROCEEDED TO DETERMINE
THE EXTENT OF CLAIMANT1 S DISABILITY. THE INJURY RESULTING FROM THE
FIRST ACCIDENT WAS DIAGNOSED AS A LUMBOSACRAL HERNIATED DISC ON THE
LEFT WITH SE ERE NER E PRESSURE CAUSING PAIN TO RADIATE DOWN THE LEFT
LEG WITH A DEFINITE LOSS OF FUNCTION AND WEAKNESS IN THE DORSAL FLEXUS
OF THE FOOT AND LOSS OF SENSATION IT REQUIRED SURGICAL EXCISION OF
THE HERNIATED DISC AT L4 -5 LEFT. A TEAR WAS FOUND IN THE POSTERIOR
LIGAMENT CENTRALLY AND A LARGE FRAGMENT COMPLETELY EXTRUDED DISC
MATERIAL WAS WEDGED UPWARD UNDER THE NER E ROOT, SUGGESTING THE
POSSIBILITY OF A COMPRESSION FRACTURE OF LI . CLAIMANT, AFTER SURGERY,
STILL HAD SOME DIFFICULTY BUT NO PAIN AS SE ERE AS PRIOR THERETO.

The i jury suffered as a result of the seco d accide t was
DIAGNOSED AS COMPRESSION FRACTURES OF THE LATERAL SUPERIOR BORDERS
OF LI -2 , WITH A SUSPICION OF FRACTURES OF THE DORSAL SPINE FROM T8 -T1 2 .
IT WAS LATER DECIDED THAT THE COMPRESSION FRACTURES AND PATHOLOGY IN
THE DORSAL SPINE WERE EITHER CONGENITAL DEFECTS OR CONSISTENT WITH
AN OLD JU ENILE OSTEOCHONDRITIS. DR. ABELE DIAGNOSED THIS CONDITION
AS A DE ELOPMENTAL JU ENILE KYPHOSIS RESULTING FROM TEENAGE GROWTH.

As OF OCTOBER, 1 9 74 CLAIMANT S MAIN COMPLAINTS WERE PAIN IN
THE LOWER THORACIC SPINE AREA, DIFFICULTY WITH THE FUNCTION OF THE
LEFT LEG, LEFT ARM WEAKNESS, WEAKNESS OF THE LEFT FOOT AND CRAMPING
ALONG THE LEFT SIDE OF THE NECK. THERE WAS SUBSTANTIAL LIMITATION
OF MO EMENTS DURING THE ORTHOPEDIC TESTS AND ALSO A SUBSTANTIAL IN
CREASE IN ATROPHY OF THE LEFT LEG.
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THE FIRST INJ_URY CLAIMANT WAS ABLE TO RETURN AS A LONG 

HAUL TRUCK DRIVER UNTIL HIS SECOND ACCIDENT. SINCE THE LAST ACCIDENT 

CLAIMANT HAS APPLIED FOR AND IS STILL LOOKING FOR WORK AS A LONG HAUL 

DRIVER. BUT HE HAS MET' WITH NO suc·cEss. HE FINALLY WENT TO WORK AS 

A HEAVY DUTY MECHANIC BUT FOUND HE HAD DIFFICULTY WITH THE DUTIES OF 
THIS JOB WHICH REQUIRED BENDING. LIFTING AND STRAINING. HIS EMPLOYER• 
BEiNG AWARE OF HIS CONDITION• TRANSFERRED CLAIMANT TO THE RESEARCH 

DEP_ARTMENT WHERE THE WORK WAS LIGHTER. NEVERTHELESS• CLAIMANT 
TESTIFIED THAT HE WAS STILL HAVl"NG INCREASED PROBLEMS WITH A PRESENT 

BURNING SENSATION IN HIS BACK• DOWN INTO HIS LEG AND INTO HIS LEFT FOOT. 

THE REFEREE CONCLUDED THAT ALTHOUGH CLAIMANT HAD NOT ATTEMPTED 
TO SEEK VOCATIONAL RETRAINING• HE HAD• THROUGH HIS OWN EFFORTS• AND 
THROUGH THE UNDERSTANDING OF HIS PRESENT EMPLOYER• VOCATIONALLY RE
HABILITATE HIMSELF TO THE EXTENT THAT HE IS STILL IN THE LABOR MARKET 

WORKING REGULARLY EVEN THOUGH HE IS EARNING SUBSTANTIALLY LESS THAN 
PRIOR TO HIS INJURIES. CLAIMANT WAS WELL MOTIVATED AND VERY CREDIBLE. 

THE REFEREE FURTHER CONCLUDED THAT CLAIMANT WAS A WORKMAN WHO HAD 
SUSTAINED TWO SERIOUS BACK INJURIES SUPERIMPOSED UPON A PRE-EXISTING 

JUVENILE KYPHOSIS OF THE· UPPER BACK• THE LATTER OF WHICH WAS MOST 
CERTAINLY AGGRAVATED BY THE INDUSTRIAL INJURIES AND HAD ALSO SUSTAINED 
AN INJURY TO HIS LEFT LEG. TAKING INTO CONSIDERATION THE DISABLING 

AFFECTS OF THESE INJURIES• THE ASSOCIATED PAIN• THE GENERAL AND SPE
CIFIC LOSS OF EARNING CAPACITY AND CLAIMANT'S LIMITATIONS UPON AVAIL

ABILITY FOR EMPLOYMENT IN THE FUTURE THE REFEREE INCREASED THE AG
GRAGATE OF THE PREVIOUS AWARDS FOR UNSCHEDULED DISABILITY FROM 2 0 
PER CENT TO SO PER CENT AND THE AWARD FOR SCHEDULED DISABILITY FROM 
1 S PER CENT TO 35 PER CENT. 

THE BOARD. ON DE NOVO REVIEW. CANNOT FULLY AGREE WITH THE FIND
INGS AND CONCLUSIONS REACHED BY THE REFEREE. THE MEDICAL EVIDENCE 

INDICATES THAT THE FIRST INJURY REPRESENTED APPROXIMATELY 80 PER CENT 

OF CLAIMANT'S DISABILITY YET THE REFEREE'S OPINION INDICATES THAT HIS 
INCREASE FOR THE UNSCHEDULED DISABILITY WAS BASED PRIMARILY ON THE 

SECOND INJURY• 

THE BOARD FEELS THAT AN AWARD OF 9 6 DEGREES EQUAL TO 3 0 PER CENT 
OF THE MAXIMUM ALLOWABLE FOR UNSCHEDULED DISABILITY ADEQUATELY COM

PENSATES CLAIMANT FOR HIS LOSS OF EARNING CAPACITY. W 1TH RESPECT TO 

THE SCHEDULED AWARD FOR THE INJURY TO THE LEFT LEG THE BOARD AFFIRMS 
THE REFEREE• BELIEVING THAT THIS TRULY REPRESENTS THE LOSS OF FUNCTION 
OF THE CLAIMANT'S LOWER LEFT EXTREMITY. 

THE REFEREE FOUND THAT CLAIMANT'S CONDITION HAD AGGRAVATED• HE 
ALSO FOUND THAT THE CLAIM FOR AGGRAVATION HAD BEEN DENIED BY THE FUND. 

ORS 6 S 6 • 3 8 6 ( t) PROVIDES THAT WHERE THE CLAIMANT PREVAILS FINALLY IN 
A HEARING BEFORE A REFEREE ON A REJECTED CLAIM THE REFEREE SHALL ALLOW 

A REASONABLE ATTORNEY FEE• SAID FEE TO BE PAID BY THE FUND OR THE EM

PLOYER0 HOWEVER• THE BOARD DOES NOT FEEL THAT THE CLAJMANT' S ATTOR
NEY IS ENTITLED TO RECEIVE AN ATTORNEY FEE UNDER BOTH ( UNDERSCORED) 

ORS 6 5 6 • 3 8 6 ( t) AND ( 2) , THEREFORE• .THE AWARI;) OF 2 S PER CENT OF THE 
COMPENSATION INCREASED BY THE REFEREE. PAYABLE OUT OF SAID COMPEN

SATION• NOT TO EXCEED 2 • 0 0 0 DOLLARS CANNOT BE ALLOWED. 

ORDER 

REFEREE, DATED DECEMBER 2 9, 1 9 7 5 , IS REVERSED. 

CLAIMANT IS AWARDED 96 DEGREES OF A MAXIMUM 320 DEGREES FOR UN
SCHEDULED LOW BACK DI SAE! I LITY AND 5 2. 5 DEGREES FOR 3 5 PER CENT LOSS OF 

THE LEFT LEG. THIS IS IN LIEU OF THE AWARDS MADE BY THE REFEREE. 

CLAIMANT'S COUNSEL IS AWARDED AS A REASONABLE ATTORNEY FEE FOR 
HIS SERVICES AT THE HEARING BEFORE THE REFEREE THE SUM OF 1,000 DOL
LARS PAYABLE BY THE STATE ACCIDENT INSURANCE FUND. 
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After the first injury claimant was able to return as a long

HAUL TRUCK DRI ER UNTIL HIS SECOND ACCIDENT. SINCE THE LAST ACCIDENT
CLAIMANT HAS APPLIED FOR AND IS STILL LOOKING FOR WORK AS A LONG HAUL
DRI ER, BUT HE HAS MET' WITH NO SUCCESS. HE FINALLY WENT TO WORK AS
A HEA Y DUTY MECHANIC BUT FOUND HE HAD DIFFICULTY WITH THE DUTIES OF
THIS JOB WHICH REQUIRED BENDING, LIFTING AND STRAINING. HIS EMPLOYER,
BEING AWARE OF HIS CONDITION, TRANSFERRED CLAIMANT TO THE RESEARCH
DEPARTMENT WHERE THE WORK WAS LIGHTER, NE ERTHELESS, CLAIMANT
TESTIFIED THAT HE WAS STILL HA ING INCREASED PROBLEMS WITH A PRESENT
BURNING SENSATION IN HIS BACK, DOWN INTO HIS LEG AND INTO HIS LEFT FOOT.

The referee co cluded that although claima t had  ot attempted
TO SEEK  OCATIONAL RETRAINING, HE HAD, THROUGH HIS OWN EFFORTS, AND
THROUGH THE UNDERSTANDING OF HIS PRESENT EMPLOYER,  OCATIONALLY RE
HABILITATE HIMSELF TO THE EXTENT THAT HE IS STILL IN THE LABOR MARKET
WORKING REGULARLY E EN THOUGH HE IS EARNING SUBSTANTIALLY LESS THAN
PRIOR TO HIS INJURIES. CLAIMANT WAS WELL MOTI ATED AND  ERY CREDIBLE.
THE REFEREE FURTHER CONCLUDED THAT CLAIMANT WAS A WORKMAN WHO HAD
SUSTAINED TWO SERIOUS BACK INJURIES SUPERIMPOSED UPON A PRE-EXISTING
JU ENILE KYPHOSIS OF THE UPPER BACK, THE LATTER OF WHICH WAS MOST
CERTAINLY AGGRA ATED BY THE INDUSTRIAL INJURIES AND HAD ALSO SUSTAINED
AN INJURY TO HIS LEFT LEG. TAKING INTO CONSIDERATION THE DISABLING
AFFECTS OF THESE INJURIES, THE ASSOCIATED PAIN, THE GENERAL AND SPE
CIFIC LOSS OF EARNING CAPACITY AND CLAIMANT'S LIMITATIONS UPON A AIL
ABILITY FOR EMPLOYMENT IN THE FUTURE THE REFEREE INCREASED THE AG-
GRAGATE OF THE PRE IOUS AWARDS FOR UNSCHEDULED DISABILITY FROM 2 0
PER CENT TO 5 0 PER CENT AND THE AWARD FOR SCHEDULED DISABILITY FROM
15 PER CENT TO 35 PER CENT.

The boar , on  e novo review, cannot fully agree with the FIND
INGS AND CONCLUSIONS REACHED BY THE REFEREE. THE MEDICAL E IDENCE
INDICATES THAT THE FIRST INJURY REPRESENTED APPROXIMATELY 80 PER CENT
OF CLAIMANT'S DISABILITY YET THE REFEREE'S OPINION INDICATES THAT HIS
INCREASE FOR THE UNSCHEDULED DISABILITY WAS BASED PRIMARILY ON THE
SECOND INJURY.

The BOARD FEELS THAT AN AWARD OF 96 DEGREES EQUAL TO 3 0 PER CENT
OF THE MAXIMUM ALLOWABLE FOR UNSCHEDULED DISABILITY ADEQUATELY COM
PENSATES CLAIMANT FOR HIS LOSS OF EARNING CAPACITY. WITH RESPECT TO
THE SCHEDULED AWARD FOR THE INJURY TO THE LEFT LEG THE BOARD AFFIRMS
THE REFEREE, BELIE ING THAT THIS TRULY REPRESENTS THE LOSS OF FUNCTION
OF THE CLAIMANT'S LOWER LEFT EXTREMITY.

The referee foun that claimant's con ition ha aggravate , he

ALSO FOUND THAT THE CLAIM FOR AGGRA ATION HAD BEEN DENIED BY THE FUND.
ORS 656.386 (1) PRO IDES THAT WHERE THE C LAI MANT PRE AILS FINALLY IN
A HEARING BEFORE A REFEREE ON A REJECTED CLAIM THE REFEREE SHALL ALLOW
A REASONABLE ATTORNEY FEE, SAID FEE TO BE PAID BY THE FUND OR THE EM
PLOYER. HOWE ER, THE BOARD DOES NOT FEEL THAT THE CLAIMANT'S ATTOR
NEY IS ENTITLED TO RECEI E AN ATTORNEY FEE UNDER BOTH (UNDERSCORED)
ORS 656.386 (1) AND (2), THEREFORE, THE AWARD OF 25 PER CENT OF THE
COMPENSATION INCREASED BY THE REFEREE, PAYABLE OUT OF SAID COMPEN
SATION, NOT TO EXCEED 2 , 0 0 0 DOLLARS CANNOT BE ALLOWED.

ORDER
The order of the referee, dated December 29, 1975, is reversed.

Claima t is awarded 96 degrees of a maximum 320 degrees for u 
scheduled LOW BACK DISABILI Y AND 52.5 DEGREES FOR 35 PER CEN LOSS OF
 HE LEF LEG.  HIS IS IN LIEU OF  HE AWARDS MADE BY  HE REFEREE.

Claima t's cou sel is awarded as a reaso able attor ey fee for
HIS SER ICES AT THE HEARING BEFORE THE REFEREE THE SUM OF 1 , 0 00 DOL
LARS PAYABLE BY THE STATE ACCIDENT INSURANCE FUND.



















     

  
    
    
    
      

         
              
              

              
               
           
      
            

         
           
           

        
               

           
            
             

    
         

           
              

  
               
               
          

         

        
             
               
          

              
               
     
           

             
            

       
           
       
                 

          
   

CASE NO. 75-4389 

JOHN FRANKLIN, CLAIMANT 
RICK MC CORMICK 1 CLAIMANT 7 S ATTY. 
G. HOWARD CLIFF, DEFENSE ATTY. 
REQUEST FOR REVIEW BY CLAIMANT 

AUGUST 3, 1976 

REVIEWED BY BOARD MEMBERS_ WILSON AND MOORE. 

CLAIMANT REQUESTS BOARD REVIEW OF THE REFEREE 7 S ORDER WHICH 
AFFIRMED THE DETERMINATION ORDER OF OCTOBER 14, 1975 WHICH GRANTED 

CLAIMANT AN AWARD OF 1 5 DEGREES FOR 1 0 PER CENT LOSS OF THE RIGHT 
FOREARM. 

ON JULY 1 2 1 197 4 CLAIMANT SUFFERED A COMPENSABLE INJURY TO HIS 
RIGHT HAND, HE WAS EXAMINED THAT DAV BY DR. ASPER ANO REFERRED TO 

DR 0 SPADY WHO FOUND SEVERE LACERATION OF DISTAL, MIDDLE AND RING 

FINGERS - THE WOUNDS WERE SUTURED CLOSED. 

IN SEPTEMBER, 1 97 4 THE RIGHT RING FINGER BECAME INFECTED AND 
AN AMPUTATION ON THE 1 -2 DISTAL PHALANX WAS PERFORMED. 

OR. CHESTER, IN JANUARY, 1975, FOUND CLAIMANT MEDICALLY STA
TIONARY WITH NO RESIDUALS. A DETERMINATION ORDER OF FEBRUARY 2 5, 
t 97 5 AWARDED COMPENSATION FOR TIME LOSS ONLY. 

DR 0 MCVAY EXAMINED CLAIMANT ON MAY 15, 1975 AND FOUND DECREASED 
GRIP STRENGTH WHICH MIGHT IMPROVE WITH TIME. DR. MC VAY THOUGHT SUR
GERY ADVIS_ABLE TO REMOVE NEUROMAS IN THE DISTAL DIGITAL NERVES OF THE 

STUMP AND ROUNDING OF THE DISTAL BONE. THIS WAS PERFORMED ON JUNE 4, 

t 9 7 5 • 

DR. MC VAY RATED CLAIMANT 7 S DISABILITY ACCORDING TO AMA STAND
ARDS FOR IMPAIRMENT ANO CONCLUDED CLAIMANT HAD A 7 PER CENT IMPAIR

MENT OF THE HANO OR 6 PER CENT IMPAIRMENT OF THE ENTIRE UPPER EX

TREMITY. 

DR. MC VAY AGAIN EXAMINED CLAIMANT ON AUGUST 6, 197 5 AND ON 
SEPTEMBER 4, 1 975 NOTED CLAIMANT 7 S • GRIP STRENGTH HAS IMPROVED SIG

NIFICANTLY' ANO THAT THE • PERCENTAGE IMPAIRMENT IS UNCHANGED FROM 

THE PREVIOUS EXAMINATION IN MAY, 1975' 0 

A DETERMINATION ORDER, ISSUED OCTOBER t 4, t 975, GRANTED CLAIM
ANT 1 5 DEGREES FOR 1 0 PER CENT LOSS OF THE RIGHT FOREARM. 

ON DECEMBER 1 6, 197 5 CLAIMANT WAS EXAMINED BY DR. ELLISON WITH 
COMPLAINTS OF SENSITIVITY IN THE RING FINGER. DR. ELLISON FOUND RESI
DUALS IN LOSS OF PART AND SOME EXTENT OF LOSS OF FUNCTION OF THE DIS

TAL PORTION OF THE LONG FINGER BUT HE FELT IT ,WAS TOO EARLY TO BE DIS

COURAGED WITH THE EARLIER SURGICAL PROCEDURE. 

THE REFEREE FOUND THAT CLAIMANT HAD RESIDUALS FROM.HIS INJURY -
HE HAS LOST GRIP STRENGTH AND HAS GREAT SENSITIVITY OF THE RING FINGER. 

THE TESTIMONY OF DR, MC VAY, CLAIMANT'S TREATING PHYSICIAN, WAS GIVE_N 
SUBSTANTIAL WEIGHT IN ESTABLISH ING CLAIMANT'S PERCENTAGE OF IMPAIR

MENT SINCE A SCHEDULED MEMBER IS ONLY RATED ON LOSS OF FUNCTION. 

THE RE FE REE CONCLUDED CLAIMANT HAD BEEN SUFF IC IE NTLY COM PEN
SATED BY THE DETERMINATION ORDER OF OCTOBER 14, 1975 FOR HIS LOSS OF 

FUNCTION, 

THE BOARD, ON DE NOVO REVIEW, ADOPTS THE FINDINGS AND CONCLU
SIONS OF THE REFEREE. 
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WCB CASE NO. 75-4389 AUGUST 3, 1976

JOHN FRANKLIN, CLAIMANT
RICK MCCORMICK, CLAIMANT* S ATTY.
G. HOWARD CLIFF, DEFENSE ATTY,
REQUEST FOR RE IEW BY CLAIMANT

Reviewe by boar members wilson an moore.

Claimant requests boar review of the referee* s or er which

AFFIRMED THE DETERMINATION ORDER OF OCTOBER 1 4 , 1 9 7 5 WHICH GRANTED
CLAIMANT AN AWARD OF 15 DEGREES FOR 10 PER CENT LOSS OF THE RIGHT
FOREARM.

On JULY 1 2 , 1 9 74 CLAIMANT SUFFERED A COMPENSABLE INJURY TO HIS
RIGHT HAND, HE WAS EXAMINED THAT DAY BY DR. AS PE R AND REFERRED TO
DR. SPADY WHO FOUND SE ERE LACERATION OF DISTAL, MIDDLE AND RING
FINGERS THE WOUNDS WERE SUTURED CLOSED.

In SEPTEMBER, 1 97 4 THE RIGHT RING FINGER BECAME INFECTED AND
AN AMPUTATION ON THE 1 -2 DISTAL PHALANX WAS PERFORMED.

Dr. CHESTER, IN JANUARY, 1 9 75 , FOUND CLAIMANT MEDICALLY STA
TIONARY WITH NO RESIDUALS. A DETERMINATION ORDER OF FEBRUARY 2 5 ,
1 97 5 AWARDED COMPENSATION FOR TIME LOSS ONLY.

Dr. MC  AY EXAMINED CLAIMANT ON MAY 1 5 , 1 97 5 AND FOUND DECREASED
GRIP STRENGTH WHICH MIGHT IMPRO E WITH TIME. DR. MC  AY THOUGHT SUR
GERY AD ISABLE TO REMO E NEUROMAS IN THE DISTAL DIGITAL NER ES OF THE
STUMP AND ROUNDING OF THE DISTAL BONE. THIS WAS PERFORMED ON JUNE 4 ,
1 9 7 5 .

Dr. MC  AY RATED CLAIMANT S DISABILITY ACCORDING TO AMA STAND
ARDS FOR IMPAIRMENT AND CONCLUDED CLAIMANT HAD A 7 PER CENT IMPAIR
MENT OF THE HAND OR 6 PER CENT IMPAIRMENT OF THE ENTIRE UPPER EX-
TRE M ITY.

Dr. MC  AY AGAIN EXAMINED CLAIMANT ON AUGUST 6 , 1 9 7 5 AND ON
SEPTEMBER 4 , 1 9 7 5 NOTED CLAIMANT* S * GRIP STRENGTH HAS IMPRO ED SIG
NIFICANTLY* AND THAT THE * PERCENTAGE IMPAIRMENT IS UNCHANGED FROM
THE PRE IOUS EXAMINATION IN MAY, 1 9 7 5 *.

A DETERMINATION ORDER, ISSUED OCTOBER 14, 1975, GRANTED CLAIM
ANT 1 5 DEGREES FOR 1 0 PER CENT LOSS OF THE RIGHT FOREARM.

On DECEMBER 1 6 , 1 9 7 5 CLAIMANT WAS EXAMINED BY DR. ELLISON WITH
COMPLAINTS OF SENSITI ITY IN THE RING FINGER. DR. ELLISON FOUND RESI
DUALS IN LOSS OF PART AND SOME EXTENT OF LOSS OF FUNCTION OF THE DIS
TAL PORTION OF THE LONG FINGER BUT HE FELT IT WAS TOO EARLY TO BE DIS
COURAGED WITH THE EARLIER SURGICAL PROCEDURE.

THE REFEREE FOUND THAT CLAIMANT HAD RESIDUALS FROM HIS INJURY
HE HAS LOST GRIP STRENGTH AND HAS GREAT SENSITI ITY OF THE RING FINGER.
THE TESTIMONY OF DR. MC  AY, CLAIMANT* S TREATING PHYSICIAN, WAS GI EN
SUBSTANTIAL WEIGHT IN ESTABLISHING CLAIMANT S PERCENTAGE OF IMPAIR
MENT SINCE A SCHEDULED MEMBER IS ONLY RATED ON LOSS OF FUNCTION.

The referee conclu e claimant ha been sufficiently compen

s ted BY THE DETERMINATION ORDER OF OCTOBER 1 4 , 1 9 7 5 FOR HIS LOSS OF
FUNCTION.

The bo rd, on de novo RE IEW,  dopts the findings  nd conclu

sions OF THE REFEREE.
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ORDER 

THE ORDER OF THE REFEREE, DATE;D .. MARCH26 1 1976, IS AFFIRMED. 

WCB CASE NO. 75;_3560-SI AUGUST 3, 1976 

ICI CONTRACTORS, INC. 
FOR REIMBURSEMENT FROM THE 

SECOND INJURY RESERVE FUND 
IN THE CASE OF 

ROBERT PETERSON 
DEPT. OF JUSTICE, DEFENSE ATTY. 
ORDER 

THE WORKMAN, ROBERT PETERSON HAD PREVIOUSLY INJURED HIS LEFT 
KNEE WHILE PLAYING FOOTBALL - HE RE INJURED THE KNEE ON JANUARY 22 1 

1974 WHILE IN THE EMPLOY OF ICI CONTRACTORS, INC• SURGICAL REMOVAL 
OF THE CARTILAGE WAS REQUIRED. THE CLAIM WAS CLOSED BY A DETERMINA
TION ORDER, MAILED FEBRUARY 1 4, t 9 7 5, WHICH AWARDED CLAIMANT COM
PENSATION FOR TEMPORARY TOTAL DISABILITY FROM JANUARY 23, 1 974 THROUGH 
SEPTEMBER 2 8, 197 4 AND TEMPORARY PARTIAL DISABILITY FROM SEPTEMBER 

2 9 • 197 4 THROUGH DECEMBER 4, t 9 7 4 AND t 5 DEGREES FOR t O PER CENT LOSS 
OF THE LEFT LEG 0 

0N MAY 16, 1975 .THE EMPLOYER REQUESTED REIMBURSEMENT FROM 
THE SECOND INJURY RESERV_E FUND. AN ORDER, DATED JULY 1 7, 197 5, FOUND 
THAT THE EMPLOYER DID NOT MEET THE CRITERIA FOR SECOND INJURY RELIEF 
BECAUSE THERE WAS NO SHOWING-THAT THE WORKMAN HAD A KNOW PRE-EXIST
ING. DISABILITY THAT PRESENTED AN OBSTACLE TO EMPLOYMENT THAT WAS 

OVERCOME IN HIRE OR RETENTION IN ITS EMPLOY. THE EMPLOYER REQUESTED 
A HEARING WHICH WAS HELD NOVEMBER 4, 1975 BEFORE REFEREE JOSEPH D 0 

ST. MARTIN. 

ORS 656 0 622 (2) AUTHORIZES THE BOARD TO REIMBURSE AN EMPLOYER 
FOR THE ADDITIONAL AMOUNT THAT THE EMPLOYER PAYS WITH RESPECT TO 
ANY INJURY WHERE THE INJURY IS A C0NTRIBUTABLE WHOLLY OR PARTIALLY TO 
A PRE-EXISTING DISABILITY OF THE EMPLOYEE, PRE-EXISTING DISABILITY 
IS DEFINED AS ANY PERMANENT CONDITION DUE TO PREVIOUS ACCIDENT OR DI
SEASE OR ANY CONGENITAL CONDITION WHICH IS OR IS LIKELY TO BE A SUBSTAN
TIAL HANDICAP IN OBTAINING OR GAINING EMPLOYMENT. PURSUANT TO THESE 
PROVISIONS THE BOARD ADOPTED WCB ADMINISTRATIVE ORDER 3 -197 3 • ONE 
OF THE RULES ESTABLISHES THE CRITERIA FOR ELIGIBILITY. RULE IV( B) 

STATES IN PART -

' THE EMPLOYER MUST HAVE HAD KNOWLEDGE OF THE PRE
EXISTING DISABILITY AT THE TIME OF HIRING, REHIRING 

OR RETENTION,•, ' 

ONE OF THE OFFICERS OF THE EMPLOYER TESTIFI~D THAT CLAIMANT WAS 
HIRED ON JANUARY 16 1 1974 AND NO PRE-EMPLOYMENT INFORMATiON WAS OB
TAINED INDICATING THAT CLAIMANT HAD A PRE-EXISTING DISABILITY - HE 
EMPHATICALLY STATED THAT HAD THE EMPLOYER KNOWN OF _ANY KNEE PROB
LEM THE WORKMAN WOULD NOT HAVE BEEN HIRED, THIS WITNESS ADMITTED 
HE DID NOT KNOW IF THE WORKMAN'S PRE-EXISTING PROBLEM ENHANCED THE 
DISABILITY NOR DID HE KNOW IF THE INDUSTRIAL INJURY WAS ATTRIBUTABLE 
TO THE OLD KNEE INJURY. 

THE SUPERINTENDENT FOR THE EMPLOYER TESTIFIED THAT HE WAS PRE
SENT WHEN THE WORKMAN WAS INJURED - THAT SAID WORKMAN LIMPED AROUND 
FOR ABOUT 3 0 MINUTES AND INDICATED THAT HE HAD HAD AN OLD KNEE INJURY, 
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ORDER
The ORDER OF THE REFEREE, DATED MARCH 26 , 1 9 7 6 , IS AFFIRMED,

WCB CASE NO. 75-3560-SI AUGUST 3, 1976

ICI CONTRACTORS, INC.
FOR REIMBURSEMEN FROM  HE

SECOND INJURY RESERVE FUND
IN  HE CASE OF

ROBERT PETERSON
DEPT. OF JUSTICE, DEFENSE ATTY.
ORDER

The WORKMAN, ROBERT PETERSON HAD PRE IOUSLY INJURED HIS LEFT

KNEE WHILE PLAYING FOOTBALL HE REINJURED THE KNEE ON JANUARY 22,
1 97 4 WHILE IN THE EMPLOY OF ICI CONTRACTORS, INC. SURGICAL REMO AL
OF THE CARTILAGE WAS REQUIRED. THE CLAIM WAS CLOSED BY A DETERMINA
TION ORDER, MAILED FEBRUARY 1 4 , 1 9 7 5 , WHICH AWARDED CLAIMANT COM
PENSATION FOR TEMPORARY TOTAL DISABILITY FROM JANUARY 2 3 , 1 974 THROUGH
SEPTEMBER 2 8 , 1 9 7 4 AND TEMPORARY PARTIAL DISABILITY FROM SEPTEMBER
2 9, 1 9 7 4 THROUGH DECEMBER 4 , 1 9 74 AND 15 DEGREES FOR 10 PER CENT LOSS
OF THE LEFT LEG.

On MAY 1 6 , 1 97 5 THE EMPLOYER REQUESTED REIMBURSEMENT FROM
THE SECOND INJURY RESER E FUND. AN ORDER, DATED JULY 1 7 , 1 9 7 5 , FOUND
THAT THE EMPLOYER DID NOT MEET THE CRITERIA FOR SECOND INJURY RELIEF
BECAUSE THERE WAS NO SHOWING THAT THE WORKMAN HAD A KNOW PRE-EXIST
ING DISABILITY THAT PRESENTED AN OBSTACLE TO EMPLOYMENT THAT WAS
O ERCOME IN HIRE OR RETENTION IN ITS EMPLOY. THE EMPLOYER REQUESTED
A HEARING WHICH WAS HELD NO EMBER 4 , 1 97 5 BEFORE REFEREE JOSEPH D.
ST. MARTIN.

ORS 6 5 6 . 622 (2 ) AUTHORIZES THE BOARD TO REIMBURSE AN EMPLOYER
FOR THE ADDITIONAL AMOUNT THAT THE EMPLOYER PAYS WITH RESPECT TO
ANY INJURY WHERE THE INJURY IS A CONTRIBUTAB LE WHOLLY OR PARTIALLY TO
A PRE-EXISTING DISABILITY OF THE EMPLOYEE. PRE-EXISTING DISABILITY
IS DEFINED AS ANY PERMANENT CONDITION DUE TO PRE IOUS ACCIDENT OR DI
SEASE OR ANY CONGENITAL CONDITION WHICH IS OR IS LIKELY TO BE A SUBSTAN
TIAL HANDICAP IN OBTAINING OR GAINING EMPLOYMENT. PURSUANT TO THESE
PRO ISIONS THE BOARD ADOPTED WCB ADMINISTRATI E ORDER 3 -1 97 3 . ONE
OF THE RULES ESTABLISHES THE CRITERIA FOR ELIGIBILITY. RULE I ( B)
STATES IN PART

the employer must have ha knowle ge of the pre
existing DISABILITY AT THE TIME OF HIRING, REHIRING
OR RETENTION. . .

One of the officers of the employer testifie that claimant was
HIRED ON JANUARY 1 6 , 1 97 4 AND NO PRE-E MPLOYME NT INFORMATION WAS OB
TAINED INDICATING THAT CLAIMANT HAD A PRE-EXISTING DISABILITY HE
EMPHATICALLY STATED THAT HAD THE EMPLOYER KNOWN OF ANY KNEE PROB
LEM THE WORKMAN WOULD NOT HA E BEEN HIRED. THIS WITNESS ADMITTED
HE DID NOT KNOW IF THE WORKMAN'S PRE-EXISTING PROBLEM ENHANCED THE
DISABILITY NOR DID HE KNOW IF THE INDUSTRIAL INJURY WAS ATTRIBUTABLE
TO THE OLD KNEE INJURY.

The superintendent for THE employer TESTIFIED th t he w s pre

sent WHEN THE WORKMAN WAS INJURED THAT SAID WORKMAN LIMPED AROUND
FOR ABOUT 3 0 MINUTES AND INDICATED THAT HE HAD HAD AN OLD KNEE INJURY.
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SAID THERE WAS NO PROBLEM BUT THAT HE WAS GOING TO HAVE TO HAVE IT 
CHECKED BY A DOCTOR. ON CROSS-EXAMINATION THE SUPERINTENDENT TESTI
FIED HE HAD HIRED THE WORKMAN AND THAT HE HAD MADE NO INQUIRY INTO 
THE WORKMAN• S HEALTH OTHER THAN TO OBSERVE THAT HE APPEARED TO BE 
STRONG AND HEALTHY. HE STATED HIS FIRST KNOWLEDGE OF THE WORKMAN'S 
ALLEGED PRIOR KNEE INJURY WAS AFTER ( UNDERSCORED) THE WORKMAN HAD 
BEEN HURT ON THE JOB 0 

THE REFEREE PROPERLY FOUND THAT THE EMPLOYER, AS THE MOVING 
PARTY 9 HAD THE BURDEN OF PROOF TO SHOW ENTITLEMENT TO REIMBURSE
MENT FROM THE SECOND INJURY RESERVE FUND. THE OFFICER FOR THE EM
PLOYER WHO TESTIFIED HAD NO KNOWLEDGE TO OFFER IN SUPPORT OF THIS 
BURDEN - HOWEVER, THE SUPERINTENDENT TESTIFIED POSITIVELY THAT THERE 
WAS NO MENTION OF A PRE-EXISTING KNEE PROBLEM AT THE TIME OF THE HIR
ING, WHICH WAS DONE BY HIM 0 HE HAD OBSERVED THE WORKMAN AT WORK 
WITH NO APPARENT OBSERVABLE DEFECTS AND THAT THE FIRST KNOWLEDGE HE 
HAD OF ANY PRIOR KNEE INJURY WAS AFTER THE WORKMAN HAD ALREADY SUF
FERED HIS INDUSTRIAL INJURY. 

THE REFEREE FOUND THAT THE EMPLOYER, ICI CONTRACTORS, INC., 
HAD NO KNOWL_EDGE OF AN ALLEGED PRE-EXISTING DISABILITY OF THE INJURED 
WORKMAN, THEREFORE. ·1T WAS NOT ENTITLED TO ANY REIMBURSEMENT FROM 
THE SECOND INJURY RESERVE FUND. 

THE BOARD REVIEWED THE TRANSCRIPT OF THE PROCEEDINGS AND EX
HIBITS AND GAVE FULL CONSIDERATION TO THE RECOMMENDATIONS OF THE 
REFEREE. 

ORDER 

THE EMPLC>YER, ICI CONTRACTORS, INC 0 , DID NOT HAVE KNOWLEDGE 
OF ANY ALLEGED PRE-EXISTING DISABILITY AT THE TIME OF THE HEARING AS 
REQUIRED BY RULE IV( B) , WCB ADMINISTRATIVE ORDER 3 -1 9 7 3, THEREFORE, 
THE EMPLOYER'S REQUEST FOR REIMBURSEMENT FROM THE SECOND INJURY 
RESERVE FUND IS DENIED. 

WCB CASE NO. 75-855 

VIRGINIA HAMIL TON, CLAIMANT 
CHARLES PAULSON, CLAIMANT'S ATTY. 
DEPT. OF JUSTICE, DEFENSE ATTY, 
REQUEST FOR REVIEW BY CLAIMANT 

AUGUST 3, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE. 

CLAIMANT REQUESTS BOARD REVIEW OF THE REFEREE'S ORDER WHICH 
AFFIRMED THE STATE ACCIDENT INSURANCE FUND'S DENIAL OF CLAIMANT'S 
CLAIM FOR AGGRAVATION. 

CLAIMANT SUSTAINED A COMPENSABLE INJURY TO HER LOW BACK ON 
AUGUST 1, 1 970 • A DETERMINATION ORDER ISSUED ON SEPTEMBER 1 4, 197 I 
GRANTED CLAIMANT 64 DEGREES UNSCHEDULED LOW BACK DISABILITY. A STI
PULATION ENTERED ON MAY 2 5, I 97 2 GRANTED CLAIMANT AN 'ADDITIONAL 4 8 
DEGREES FOR A TOTAL OF 1 1 2 DEGREES FOR 3 5 PER CENT UNSCHEDULED LOW 
BACK DISABILITY. 

OR. WILSON EXAMINED CLAIMANT ON DECEMBER 27, 1972 AFTER THE 
LAST AWARD OF COMPENSATION AND HE FOUND THAT 'THE NEUROLOGIC FINDINGS 
HAVE NOT CHANGED APPRECIATIVELY SINCE MY EXAMINATION ON OCTOBER 1 9, 
1971 T - HE DID FIND SENSORY FINDINGS WHICH WERE INCONSISTENT. 
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HE SAID THERE WAS NO PROBLEM BUT THAT HE WAS GOING TO HA E TO HA E IT
CHECKED BY A DOCTOR. ON CROSS-EXAMINATION THE SUPERINTENDENT TESTI
FIED HE HAD HIRED THE WORKMAN AND THAT HE HAD MADE NO INQUIRY INTO
THE WORKMAN'S HEALTH OTHER THAN TO OBSER E THAT HE APPEARED TO BE
STRONG AND HEALTHY. HE STATED HIS FIRST KNOWLEDGE OF THE WORKMAN' S
ALLEGED PRIOR KNEE INJURY WAS AFTER (UNDERSCORED) THE WORKMAN HAD
BEEN HURT ON THE JOB.

The referee properly foun that the employer, as the moving

PARTY, HAD THE BURDEN OF PROOF TO SHOW ENTITLEMENT TO REIMBURSE
MENT FROM THE SECOND INJURY RESER E FUND. THE OFFICER FOR THE EM
PLOYER WHO TESTIFIED HAD NO KNOWLEDGE TO OFFER IN SUPPORT OF THIS
BURDEN HOWE ER, THE SUPERINTENDENT TESTIFIED POSITI ELY THAT THERE
WAS NO MENTION OF A PRE-EXISTING KNEE PROBLEM AT THE TIME OF THE HIR
ING, WHICH WAS DONE BY HIM. HE HAD OBSER ED THE WORKMAN AT WORK
WITH NO APPARENT OBSER ABLE DEFECTS AND THAT THE FIRST KNOWLEDGE HE
HAD OF ANY PRIOR KNEE INJURY WAS AFTER THE WORKMAN HAD ALREADY SUF
FERED HIS INDUSTRIAL INJURY.

The referee foun that the employer, ici contractors, inc. ,
HAD NO KNOWLEDGE OF AN ALLEGED PRE-EXISTING DISABILITY OF THE INJURED
WORKMAN, THEREFORE, IT WAS NOT ENTITLED TO ANY REIMBURSEMENT FROM
THE SECOND INJURY RESER E FUND.

The boar reviewe the transcript of the procee ings an ex

hibits AND GA E FULL CONSIDERATION TO THE RECOMMENDATIONS OF THE
REFEREE.

ORDER
The employer, ici contractors, inc. ,  i not have knowle ge

OF ANY ALLEGED PRE-EXISTING DISABILITY AT THE TIME OF THE HEARING AS
REQUIRED BY RULE I (B) , WCB ADMINISTRATI E ORDER 3 -1 9 7 3, THEREFORE,
THE EMPLOYER'S REQUEST FOR REIMBURSEMENT FROM THE SECOND INJURY
RESER E FUND IS DENIED.

WCB CASE NO. 75-855 AUGUST 3, 1976

VIRGINIA HAMILTON, CLAIMANT
CHARLES PAULSON, CLAIMANT'S ATTY.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR RE IEW BY CLAIMANT

Re IEWED BY BOARD MEMBERS WILSON AND MOORE.

Claimant requests boar review of the referee's or er which

AFFIRMED THE STATE ACCIDENT INSURANCE FUND'S DENIAL OF CLAIMANT'S
CLAIM FOR AGGRA ATION.

Claimant sustaine a compensable injury to her low back on

AUGUST 1 . 1 9 7 0 . A DETERMINATION ORDER ISSUED ON SEPTEMBER 14, 197 1
GRANTED CLAIMANT 64 DEGREES UNSCHEDULED LOW BACK DISABILITY. A STI
PULATION ENTERED ON MAY 2 5 , 1 97 2 GRANTED CLAIMANT AN ADDITIONAL 4 8
DEGREES FOR A TOTAL OF 112 DEGREES FOR 35 PER CENT UNSCHEDULED LOW
BACK DISABILITY.

Dr. WILSON EXAMINED CLAIMANT ON DECEMBER 2 7, 1 9 72 AFTER THE
LAST AWARD OF COMPENSATION AND HE FOUND THAT 'THE NEUROLOGIC FINDINGS
HA E NOT CHANGED APPRECIATI ELY SINCE MY EXAMINATION ON OCTOBER 19,
197 1 HE DID FIND SENSORY FINDINGS WHICH WERE INCONSISTENT.
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SEPTEMBER 12, 1973, DR. WILSON STATED THAT THE FINDINGS 
• ARE ALL SUBJECTIVE TODAY INCLUDING THE PAIN, THE DECREASE IN SENSA

TION AND THE WEAKNESS ON THE LEFT SIDE• • 

THE REFEREE FOUND THAT THE MEDICAL EVIDENCE INDICATED THAT 
CLAIMANT HAS A LOT OF PHYSICAL AND PSYCHOLOGICAL PROBLEMS ALL UN
RELATED TO THE INDUSTRIAL INJURY. THERE IS NOT ONE MEDICAL REPORT 

ENTERED AFTER THE DATE OF THE STIPULATION TO SHOW A WORSENING CONDI
TION ATTRIBUTABLE TO CLAIMANT• S INDUSTRIAL INJURY• 

THE REFEREE CONCLUDED THAT CLAIMANT FAILED TO SUSTAIN HER BUR
DEN OF PROVING BY MEDICAL EVIDENCE THAT HER CONDITION HAO WORSENED 
SINCE HER LAST AWARD OF COMPENSATION ANO HE DENIED HER AGGRAVATION 
CLAIM. 

THE BOARD, ON DE NOVO REVIEW, ADOPTS THE FINDINGS ANO CONCLU
SIONS OF THE REFEREE. 

ORDER 

THE ORDER OF THE REFEREE DATED MARCH 16, 1 976 IS AFFIRMED. 

WCB CASE NO. 73-4141 

DONALD J. J ANGALA, CLAIMANT 
DAVID R 0 VANDENBERG, JR 0 • CLAIMANT'S ATTY. 

DEPT. OF JUSTICE, DEFENSE ATTY. 
REQUEST FOR REVIEW BY SAIF 

AUGUST 3, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE. 

THE STATE ACCIDENT INSURANCE FUND REQUESTS BOARD REVIEW OF THE 
REFEREE'S ORDER WHICH DIRECTED IT TO ACCEPT THE CLAIMANT'S CLAIM FOR 

ASBESTOSIS - PULMONARY DISEASE AND PROVIDE CLAIMANT WITH BENEFITS 

TO WHICH HE IS ENTITLED BY LAW. 

IN DECEMBER, 1 972 CLAIMANT EXPERIENCED SEVERE CHEST PAINS AT 
HOME AFTER HE HAD BEEN OFF WORK FOR TWO DAYS. HE WAS TREATED BY 
DR 0 SERVEN, AN INTERNIST, WHOSE IMPRESSION WAS ( 1) SEVERE CHEST PAINS, 
RULE OUT SEVERE ANGINA OR EARLIER INFERIOR MYOCARDIAL INFARCTION -
( 2) PROBABLE CHRONIC OBSTRUCTIVE PULMONARY DISEASE, SECONDARY TO 

SMOKING, RULE OUT OCCUPATIONAL DISEASE. APPROXIMATELY NINE MONTHS 
LATER IN SEPTEMBER, 1 973, CLAIMANT FILED A CLAIM, ALLEGING THAT HIS 
HEART ~ONDITION AROSE OUT OF HIS EMPLOYMENT AND, ADDITIONALLY, THAT 

HE WAS SUFFERING FROM JOB-RELATED ASBESTOSIS, 

DR. BERVEN COMMENCED TREATING CLAIMANT ON DECEMBER 11 1 1972 
AND CONTINUED TO BE CLAIMANT'S TREATING PHYSICIAN. ON SEPTEMBER 2 6 • 
197 3 DR. SERVEN MADE THE FOLLOWING DIAGNOSIS -c 1) CHRONIC ·oesTRUC
TIVE PULMONARY DISEASE WITH ASTHMATIC BRONCHITIS RELATED TO SMOKING 
AND, OR BRONCHIAL IRRITANTS ( ASBESTOS) - (2) PROBABLE RIGHT HEART STRAIN 
RELATED TO INCREASED PULMONARY PRESSURE RELATED TO CHRONIC OBSTRUC

TIVE PULMONARY DISEASE - ( 3) ATHEROSCLEROTIC HEART DISEASE WITH ANGINA 
BY HISTORY, CLASS I - (4) DIARRHEA DUE TO SPASTIC BOWEL SYNDROME - (5) 

LONG HISTORY OF ASBESTOS EXPOSURE, 

IN FEBRUARY, 1973 CLAIMANT HAD BEEN SEEN BY DR. KLUMP, AN NEURO

LOGIST, WHO FOUND CLAIMANT NEUROLOGICALLY NORMAL. 

fN NOVEMBER, 1 973 CLAIMANT WAS EXAMINED BY DR, TUHY, A PULMONARY 
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On SEPTEMBER 12, 1 973, DR. WILSON STATED THAT THE FINDINGS
are all subjective to ay inclu ing the pain, the  ecrease in sensa
tion AND THE WEAKNESS ON THE LEFT SIDE.

The referee foun that the me ical evi ence in icate that
CLAIMANT HAS A LOT OF PHYSICAL AND PSYCHOLOGICAL PROBLEMS ALL UN
RELATED TO THE INDUSTRIAL INJURY. THERE IS NOT ONE MEDICAL REPORT
ENTERED AFTER THE DATE OF THE STIPULATION TO SHOW A WORSENING CONDI
TION ATTRIBUTABLE TO CLAIMANT'S INDUSTRIAL INJURY.

The REFEREE CONCLUDED th t CLAIMANT FAILED to sust in her bur

den OF PRO ING BY MEDICAL E IDENCE THAT HER CONDITION HAD WORSENED
SINCE HER LAST AWARD OF COMPENSATION AND HE DENIED HER AGGRA ATION
CLAIM.

The boar , on  e novo review, a opts the fin ings an conclu

sions OF THE REFEREE.

ORDER

The ORDER of THE REFEREE DATED MARCH 16, I 976 IS AFFIRMED.

WCB CASE NO. 73-4141 AUGUST 3, 1976

DONALD J. JANGALA, CLAIMANT
DA ID R.  ANDENBERG, JR., CLAIMANT'S ATTY.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR RE IEW BY SAIF

Reviewe by boar members wilson an moore.

The state acci ent insurance fun requests boar review of the
referee s or er which  irecte it to accept the claimant s claim for
ASBESTOSIS PULMONARY DISEASE AND PRO IDE CLAIMANT WITH BENEFITS
TO WHICH HE IS ENTITLED BY LAW.

In DECEMBER, 1 972 CLAIMANT EXPERIENCED SE ERE CHEST PAINS AT
HOME AFTER HE HAD BEEN OFF WORK FOR TWO DAYS. HE WAS TREATED BY
DR. BER EN, AN INTERNIST, WHOSE IMPRESSION WAS (1) SE ERE CHEST PAINS,
RULE OUT SE ERE ANGINA OR EARLIER INFERIOR MYOCARDIAL INFARCTION
(2) PROBABLE CHRONIC OBSTRUCTI E PULMONARY DISEASE, SECONDARY TO
SMOKING, RULE OUT OCCUPATIONAL DISEASE. APPROXIMATELY NINE MONTHS
LATER IN SEPTEMBER, 1 973 , CLAIMANT FILED A CLAIM, ALLEGING THAT HIS
HEART CONDITION AROSE OUT OF HIS EMPLOYMENT AND, ADDITIONALLY, THAT
HE WAS SUFFERING FROM JOB-RELATED ASBESTOSIS.

Dr. BER EN COMMENCED TREATING CLAIMANT ON DECEMBER 11, 1972
AND CONTINUED TO BE CLAIMANT'S TREATING PHYSICIAN. ON SEPTEMBER 26,
1 9 7 3 DR. BER EN MADE THE FOLLOWING DIAGNOSIS (1) CHRONIC OBSTRUC
TI E PULMONARY DISEASE WITH ASTHMATIC BRONCHITIS RELATED TO SMOKING
AND, OR BRONCHIAL IRRITANTS (ASBESTOS) (2) PROBABLE RIGHT HEART STRAIN
RELATED TO INCREASED PULMONARY PRESSURE RELATED TO CHRONIC OBSTRUC
TI E PULMONARY DISEASE (3) ATHEROSCLEROTIC HEART DISEASE WITH ANGINA
BY HISTORY, CLASS ! (4) DIARRHEA DUE TO SPASTIC BOWEL SYNDROME (5)
LONG HISTORY OF ASBESTOS EXPOSURE.

In FEBRUARY, 1 9 73 CLAIMANT HAD BEEN SEEN BY DR. KLUMP, AN NEURO

LOGIST, WHO FOUND CLAIMANT NE UROLOGICALLY NORMAL.

In NO EMBER, 1 973 CLAIMANT WAS EXAMINED BY DR. TUHY, A PULMONARY
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COMPLAINING OF FATIGABILITY, DIARRHEA, SHORTNESS OF BREATH, 

DIZZINESS, WEIGHT LOSS, CHRONIC COUGH, AND PRIOR CHEST PAIN AND CHEST 

RATTLING. DR 0 TUHY FOUND CHRONIC OBSTRUCTIVE PULMONARY DISEASE WITH 

CHRONIC BRONCHITIS. HE INDICATED THE X-RAY SHOWED NQ TYPICAL CHANGE OF 

ASBESTOSIS AND IF THERE WERE FIBERS PRESENT NOT SHOWN ON THE X-RAY, 

IT WOULD NOT SIGNIFICANTLY EFFECT LUNG FUNCTION. HE BELIEVED THAT 

CLAIMANT'S COUGH AND SHORTNESS OF BREATH WERE DUE TO SMOKING. 

DR. SERVEN, IN A REPORT DATED JUNE I 1, 1 975, STATED CLAIMANT 
WAS SUFFERING FROM AN AGGRAVATION OF A PRE-EXISTING PULMONARY DISEASE 

RESULTING FROM HIS EXPOSURE TO THESE PRODUCTS IN HIS WORK. LATER, 

DR. SERVEN ELABORATED ON THIS OPINION, STATING THAT CLAIMANT'S WORK 

EXPERIENCE AND SMOKING ACCOMPANIED THE DISEASE AND THAT A PERSON 

COULD HAVE ASBESTOS EXPOSURE DISEASE WITHOUT RADIOGRAPHIC FINDINGS -

ALSO, CLAIMANT'S HEART CONDITION COULD BE RELATED TO HIS PULMONARY 

DISEASE AND THAT THE ARTERIOSCLEROSIS WAS A GREATER CAUSE OF CLAIM-

ANT'S HEART CONDITION THAN HIS PULMONARY DISEASE. HE RE ITERATED HIS 

OPINION THAT INHALATION OF EITHER ASBESTOS PARTICLES OR FIBERGLASS 

PARTICLES CAUSED AN AGGRAVATION OF CLAIMANT'S PULMONARY DISEASE. 

THE REFEREE FOUND THAT ALTHOUGH DR. TUHY HAD THE GREATER EX

PERTISE, NEVERTHELESS, DR. SERVEN WAS THE TREATING PHYSICIAN AND 

ALSO HAS EXPERIENCE WITH RESPIRATORY DISEASES. BASED UPON THE OPIN

IONS EXPRESSED BY DR. SERVEN, THE REFEREE CONCLUDED THAT CLAIMANT 

HAD PROVED THAT HIS CONDITION WAS COMPENSABLE. THE REFEREE FOUND 

THAT BECAUSE OF THE ,MEDICAL OPINION EXPRESSED BY DR 0 TUHY PRIOR TO 

THE DENIAL OF CLAIMANT'S CLAIM, PENALTIES AND ATTORNEY FEES WERE NOT 

JUSTIFIED. ORS 656 0 262(8) 

CLAIMANT'S ATTORNEY WAS ENTITLED TO AN ATTORNEY FEE PAYABLE 

BY THE FUND FOR IMPROPERLY DENYING THE CLAIM. ORS 6 5 6 • 3 8 6 

THE BOARD, ON DE NOVO REVIEW, AFFIRMS THE OPINION AND ORDER OF 

THE REFEREE. 

ORDER 

THE ORDER OF THE REFEREE, DATED DECEMBER 5, 1975, AS CORRECTED 

ONJANUARY6, 1976, IS AFFIRMED. 

CLAIMANT'S COUNSEL IS AWARDED AS A REASONABLE ATTORNEY'S FEE 

FOR HIS SERVICES IN CONNECTION WITH BOARD REVIEW, THE SUM OF 4 0 0 DOL

LARS PAYABLE BY THE STATE ACCIDENT INSURANCE FUND. 

WCB CASE NO. 75-2413 

PAULETTE D. MOWRY, CLAIMANT 

BODIE, MINTURN, VANVOORHEES AND LARSON, 

CLAIMANT'S ATTYS. 

DEPT. OF JUSTICE, DEFENSE ATTY. 

REQUEST FOR REVIEW BY CLAIMANT 

AUGUST 4, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE. 

CLAIMANT SEEKS REVIEW BY THE BOARD OF THE REFEREE'S ORDER 

WHICH AWARDED HER 1 92 DEGREES FOR 6 0 PER CENT UNSCHEDULED PHYSICAL 

AND PSYCHOLOGICAL DISABILITY, TO BE PAID IN A LUMP SUM, CONTENDING 

THAT SHE IS PERMANENTLY AND TOTALLY DISABLED. 

CLAIMANT, AT THAT TIME A 2 5 VEAR OLD WAITRESS, SUFFERED A 
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SPECIALIST, COMPLAINING OF FATIGABILITY, DIARRHEA, SHORTNESS OF BREATH,
DIZZINESS, WEIGHT LOSS, CHRONIC COUGH, AND PRIOR CHEST PAIN AND CHEST
RATTLING. DR. TUHY FOUND CHRONIC OBSTRUCTI E PULMONARY DISEASE WITH
CHRONIC BRONCHITIS. HE INDICATED THE X-RAY SHOWED NO TYPICAL CHANGE OF
ASBESTOSIS AND IF THERE WERE FIBERS PRESENT NOT SHOWN ON THE X-RAY,
IT WOULD NOT SIGNIFICANTLY EFFECT LUNG FUNCTION. HE BELIE ED THAT
CLAIMANT'S COUGH AND SHORTNESS OF BREATH WERE DUE TO SMOKING.

Dr. BER EN, IN A REPORT DATED JUNE 1 1,1 975 , STATED CLAIMANT
WAS SUFFERING FROM AN AGGRA ATION OF A PRE-EXISTING PULMONARY DISEASE
RESULTING FROM HIS EXPOSURE TO THESE PRODUCTS IN HIS WORK, LATER,
DR. BER EN ELABORATED ON THIS OPINION, STATING THAT CLAIMANT1 S WORK
EXPERIENCE AND SMOKING ACCOMPANIED THE DISEASE AND THAT A PERSON
COULD HA E ASBESTOS EXPOSURE DISEASE WITHOUT RADIOGRAPHIC FINDINGS
ALSO, CLAIMANT'S HEART CONDITION COULD BE RELATED TO HIS PULMONARY
DISEASE AND THAT THE ARTERIOSCLEROSIS WAS A GREATER CAUSE OF CLAIM
ANT'S HEART CONDITION THAN HIS PULMONARY DISEASE. HE REITERATED HIS
OPINION THAT INHALATION OF EITHER ASBESTOS PARTICLES OR FIBERGLASS
PARTICLES CAUSED AN AGGRA ATION OF CLAIMANT S PULMONARY DISEASE.

The referee foun that although  r. tuhy ha the greater ex

pertise, NE ERTHELESS, DR. BER EN WAS THE TREATING PHYSICIAN AND
ALSO HAS EXPERIENCE WITH RESPIRATORY DISEASES. BASED UPON THE OPIN
IONS EXPRESSED BY DR. BER EN, THE REFEREE CONCLUDED THAT CLAIMANT
HAD PRO ED THAT HIS CONDITION WAS COMPENSABLE. THE REFEREE FOUND
THAT BECAUSE OF THE .MEDICAL OPINION EXPRESSED BY DR. TUHY PRIOR TO
THE DENIAL OF CLAIMANT'S CLAIM, PENALTIES AND ATTORNEY FEES WERE NOT
JUSTIFIED. ORS 6 5 6 . 2 62 ( 8)

Claimant s attorney was entitle to an attorney fee payable

BY THE FUND FOR IMPROPERLY DENYING THE CLAIM. ORS 6 5 6 . 3 8 6

The board, o de  ovo review, affirms the opi io a d order of
THE REFEREE.

ORDER

The order of the referee, dated December 5 , 1975, as corrected
ON JANUARY 6 , 1 9 7 6, IS AFFIRMED.

Claimant s counsel is awar e as a reasonable attorney s fee

FOR HIS SER ICES IN CONNECTION WITH BOARD RE IEW, THE SUM OF 4 0 0 DOL
LARS PAYABLE BY THE STATE ACCIDENT INSURANCE FUND.

WCB CASE NO. 75-2413 AUGUST 4, 1976

PAULETTE D. MOWRY, CLAIMANT
BOD IE, MIN URN, VANVOORHEES AND LARSON,
CLAIMAN ' S A  YS.

DEP . OF JUS ICE, DEFENSE A  Y.
REQUES FOR REVIEW BY CLAIMAN 

Reviewe by boar members wilson an moore.

Claimant seeks review by the boar of the referee s or er

WHICH AWARDED HER 192 DEGREES FOR 60 PER CENT UNSCHEDULED PHYSICAL
AND PSYCHOLOGICAL DISABILITY, TO BE PAID IN A LUMP SUM, CONTENDING
THAT SHE IS PERMANENTLY AND TOTALLY DISABLED.

Claimant, at that time a 25 year ol waitress, suffere a
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COMPENSABLE INJURY ON MAY 6, 1972 WHEN SHE WAS0 INVOLVED IN AN AUTO
MOBILE ACCIDENT WHILE BEING DRIVEN TO WORK BY HE·R EMPLOYER. CLAIM
ANT SUSTAINED MULTIPLE ABRASIONS, LACERATIONS ANO CONTUSIONS ANO WAS 
HOSPITALIZED. THE MEDICAL REPORTS NOTE co'MPLAINTS OF PAiN IN THE 
HEAD ANO CERVICAL, DORSAL AND LUMBARS PINE AREAS, NO FRACTURES WERE 
IDENTIFIED ANO CLAIMANT VVAS DISCHARGEO FROM THE HOSPITAL ON MAY 1 3, 
197 2 WITH A DIAGNOSIS M_AOE BY DR~ THOMAS OF ABRASIONS OF THE FACE 
AND MILD SPRAIN OF THE CERVICAL SPINE. 

CLAIMANT ATTEMPTED TO ~ETURN 'TO WORK AFTER HER DISCHARGE BUT 
WORKED ONLY ONE DAY AS A WAITRESS ~T "THE CLUB PIONEER ANO HAO TO 
TERMINATE BECAUSE OF INTENSE PAIN 0 CLAIMANT HAS NOT WORKED NOR 
SOUGHT WORK SINCE THAT TIME. 

(NITIALLY, THE CLAIM WAS ACCEPTED AND CLOSED WITH AN AWARD OF 
64 DEGREES BY A DETERMINATION ORDER OF MARCH 12,-1974, CLAIMANT RE

QUESTED A HEARING. AFTER THE HEARING, THE REFEREE FOUND THAT THE 
CLAIM HAD BEEN PREMATURELY CLOSED, HE SET ASIDE THE DETERMINATION 
ORDER. HE COULD NOT BE CERTAIN WHETHER CLAIMANT'S PAIN WAS PHY
SICAL, PSYCHOLOGICAL ,OR A COMBINATION OF BOTH, BUT HE WAS CONVINCED 
THAT IT WAS SUFFICIENT TO DISABLE CLAIMANT UNLESS SHE RECEIVED FUR
THER MEDICAL TREATMENT AND HE REMANDED THE CLAIM TO THE FUND FOR 
SUCH TREATMENT. THE REFEREE'S ORDER WAS AFFIRMED BY THE BOARD IN 
AN ORDER WHICH HELD THAT, BASED ON MEDICAL REPORTS IN THE RECORD, IT 
APPEARED THAT PSYCHIATRIC CARE AND TREATMENT IS THE ONLY CARE AND 
TREATMENT WHICH IS LIKELY TO RESTORE CLAIMANT TO ANY DEGREE OF NOR
MAL FUNCTION. 

CLAIMANT HAS HAD EXTENSIVE MEDICAL ATTENTION FROM THE DATE OF 
HER INJURY, INCLUDING AN ANTERIOR CERVICAL FUSION AT THE CS -6 LEVEL 

PERFORMED IN FEBRUARY, 1 973 BY DR. MORELLI, CLAIMANT ALSO HAS BEEN 
TREATED BY DR. BECKER WHO NOTED A DEPRESSIVE REACTION WITH PSYCHO

PHYSIOLOGICAL SKELETAL MUSCLE SYNDROMES. BECAUSE OF CLAIMANT'S -
CONTINUING DIFFICULTY A MYELOGRAM WAS TAKEN WHICH REVEALED NO GROSS 
DEFECT IN THE LUMBAR AREA AND NORMAL FINDINGS POSTOPERATIVE TO THIS 
CERVICAL FUSION. IT WAS AFTER THIS THAT THE DETERMINATION ORDER WAS 
ISSUED. 

SUBSEQUENT TO -THE BOARD'S ORDER OF NOVEMBER 2 6, t 9 7 4, CLAIM
A_NT HAS HAD APPROXIMATELY EIGHT PSYCHOTHERAPEUTIC SESSIONS WITH DR 0 

HENSON WHO REPORTED, MARCH 3 1 , 197 5, THAT CLAIMANT HAD ACH IEVEO 
WHAT APPEARED TO BE QUITE MINIMAL BENEFITS FROM THE PSYCHOTHERAPY 
AND HE ANO CLAIMANT HAD MUTUALLY AGREED TO DISCONTINUE THE SESSIONS. 
ON JUNE 4, 197 5 A DETERMINATION ORDER AWARDED CLAIMANT 8 0 DEGREES 
FOR 2 5 PER CENT UNSCHEDULED NECK DISABILITY AND THE EMOTIONAL RESPONSE 
THERETO. 

ON OCTOBER 8, 197 5 DR• HENSON DIAGNOSED HYSTERICAL PERSONALITY 
DISORDER AND FELT THAT THE INDUSTRIAL INJURY SERVED AS A FOCUS FOR 
CLAIMANT TO IDENTIFY HER PHYSICAL-, MENTAL AND EMOTIONAL CONCERNS IN 
A CAUSAL FACTION. HE FOUND NO MALINGERING COMPONENT AND HE DID NOT 
THINK THAT ADDITIONAL PSYCHOTHERAPY WOULD LIKELY B'E PRODUCTIVE. IN
SOFAR AS RETURNING TO REGULAR, GAINF.UL EMPLOYMENT WAS CONCERNED, 
DR 0 HENSON'S OPINION WAS THAT CLAIMANT SHOULD BE ABL.E TO FIND SUCH 
EMPLOYMENT BUT PROBABLY WOULD RUN INTO CONFL.ICTS ON THE JOB WHICH 
WOULD CAUSE HER PHYSICAL SYMPTOMS TO RECUR, CONSEQUENTLY, HE CON
SIDERED HER ABILITY TO RETAIN EMPLOYMENT BEYOND A PERIOD OF SIX WEEKS 
TO BE 'SEVERELY LIMITED' 0 

DR. THOMAS, WHO HAS BEEN CLAIMANT'S TREATING PHYSICIAN FROM 
THE TIME OF HER INJURY EXCEPT FOR THE TIME THAT CLAIMANT WAS OUTSIDE 
THE STAT_E OF OREGON, REPORTED, ON OCTOBER 13, 1 975, THAT HE FEL.T, 
AT THAT TIME, THAT CLAIMANT· WAS DISABLED ANO UNABLE TO BE GAINFULLY 
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COMPENSABLE INJURY ON MAY 6 , 1 9 72 WHEN SHE WAS' INVOLVED IN AN AUTO
MOBILE ACCIDENT WHILE BEING DRIVEN TO WORK BY HER EMPLOYER. CLAIM
ANT SUSTAINED MULTIPLE ABRASIONS, LACERATIONS AND CONTUSIONS AND WAS
HOSPITALIZED. THE MEDICAL REPORTS NOTE COMPLAINTS OF PAIN IN THE
HEAD AND CERVICAL, DORSAL AND LUMBAR SPINE AREAS, NO FRACTURES WERE
IDENTIFIED AND CLAIMANT WAS DISCHARGED FROM THE HOSPITAL ON MAY 13 ,
1 97 2 WITH A DIAGNOSIS MADE BY DR. THOMAS OF ABRASIONS OF THE FACE
AND MILD SPRAIN OF THE CERVICAL SPINE.

Claimant attempte to return to work after her  ischarge but

WORKED ONLY ONE DAY AS A WAITRESS AT THE CLUB PIONEER AND HAD TO
TERMINATE BECAUSE OF INTENSE PAIN. CLAIMANT HAS NOT WORKED NOR
SOUGHT WORK SINCE THAT TIME.

Initially, the claim was accepte an close with an awar of

64 DEGREES BY A DETE R M 1 NAT ION ORDER OF MARCH 1 2 , 1 9 7 4 . C LAI M ANT RE
QUESTED A HEARING. AFTER THE HEARING, THE REFEREE FOUND THAT THE
CLAIM HAD BEEN PREMATURELY CLOSED, HE SET ASIDE THE DETERMINATION
ORDER. HE COULD NOT BE CERTAIN WHETHER CLAIMANT1 S PAIN WAS PHY
SICAL, PSYCHOLOGICAL OR A COMBINATION OF BOTH, BUT HE WAS CONVINCED
THAT IT WAS SUFFICIENT TO DISABLE CLAIMANT UNLESS SHE RECEIVED FUR
THER MEDICAL TREATMENT AND HE REMANDED THE CLAIM TO THE FUND FOR
SUCH TREATMENT. THE REFEREE'S ORDER WAS AFFIRMED BY THE BOARD IN
AN ORDER WHICH HELD THAT, BASED ON MEDICAL REPORTS IN THE RECORD, IT
APPEARED THAT PSYCHIATRIC CARE AND TREATMENT IS THE ONLY CARE AND
TREATMENT WHICH IS LIKELY TO RESTORE CLAIMANT TO ANY DEGREE OF NOR
MAL FUNCTION.

Claima t has had exte sive medical atte tio from the date of
HER INJURY, INCLUDING AN ANTERIOR CERVICAL FUSION AT THE C5 -6 LEVEL
PERFORMED IN FEBRUARY, 1 97 3 BY DR. MORE LLI. CLAIMANT ALSO HAS BEEN
TREATED BY DR. BECKER WHO NOTED A DEPRESSIVE REACTION WITH PSYCHO
PHYSIOLOGICAL SKELETAL MUSCLE SYNDROMES. BECAUSE OF CLAIMANT'S
CONTINUING DIFFICULTY A MYELOGRAM WAS TAKEN WHICH REVEALED NO GROSS
DEFECT IN THE LUMBAR AREA AND NORMAL FINDINGS POSTOPERATIVE TO THIS
CERVICAL FUSION. IT WAS AFTER THIS THAT THE DETERMINATION ORDER WAS
ISSUED.

Subsequent to the boar s or er of November 26, 1974, claim

ant HAS HAD APPROXIMATELY EIGHT PSYCHOTHERAPEUTIC SESSIONS WITH DR.
HENSON WHO REPORTED, MARCH 3 1 , 1 9 7 5, THAT CLAIMANT HAD ACHIEVED
WHAT APPEARED TO BE QUITE MINIMAL BENEFITS FROM THE PSYCHOTHERAPY
AND HE AND CLAIMANT HAD MUTUALLY AGREED TO DISCONTINUE THE SESSIONS.
ON JUNE 4 , 1 9 7 5 A DETERMINATION ORDER AWARDED CLAIMANT 80 DEGREES
FOR 25 PER CENT UNSCHEDULED NECK DISABILITY AND THE EMOTIONAL RESPONSE
THERETO.

On OCTOBER 8, 1 97 5 DR. HENSON DIAGNOSED HYSTERICAL PERSONALITY

DISORDER AND FELT THAT THE INDUSTRIAL INJURY SERVED AS A FOCUS FOR
CLAIMANT TO IDENTIFY HER PHYSICAL, MENTAL AND EMOTIONAL CONCERNS IN
A CAUSAL FACTION. HE FOUND NO MALINGERING COMPONENT AND HE DID NOT
THINK THAT ADDITIONAL PSYCHOTHERAPY WOULD LIKELY BE PRODUCTIVE. IN
SOFAR AS RETURNING TO REGULAR, GAINFUL EMPLOYMENT WAS CONCERNED,
DR. HENSON1 S OPINION WAS THAT CLAIMANT SHOULD BE ABLE TO FIND SUCH
EMPLOYMENT BUT PROBABLY WOULD RUN INTO CONFLICTS ON THE JOB WHICH
WOULD CAUSE HER PHYSICAL SYMPTOMS TO RECUR, CONSEQUENTLY, HE CON
SIDERED HER ABILITY TO RETAIN EMPLOYMENT BEYOND A PERIOD OF SIX WEEKS
TO BE 'SEVERELY LIMITED'.

Dr. THOMAS, WHO HAS BEEN CLAIMANT'S TREATING PHYSICIAN FROM
THE TIME OF HER INJURY EXCEPT FOR THE TIME THAT CLAIMANT WAS OUTSIDE
THE STATE OF OREGON, REPORTED, ON OCTOBER 1 3 , 1 97 5 , THAT HE FELT,
AT THAT TIME, THAT CLAIMANT WAS DISABLED AND UNABLE TO BE GAINFULLY
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- HE HELD LITTLE HOPE THAT SHE WOULD BE EMPLOYABLE IN THE 
FUTURE WITHOUT EXTENSIVE PSYCHOTHERAPY OR WITHOUT A MARKED MOTI
VATIONAL ADJUSTMENT ON HER PART. 

PRIOR TO HER INJURY CLAIMANT HAD SEVERAL PERIODS OF HOSPITALI
ZATION FOR RHEUMATIC FEVER AND ALSO HAD ENCOUNTERED SOME EMOTIONAL 
UPSETS BECAUSE OF MARITAL DIFFICULTIES TERMINATING IN DIVORCE, HOW
EVER. NEITHER THE PHYSICAL OR THE EMOTIONAL PROBLEMS INVOLVED AP

PEARED TO HAVE BEEN OF SUFFICIENT SEVERITY TO IMPEDE HER ABILITY TO 
WORK. AT THE PRESENT TIME SHE HAS MULTIPLE COMPLAINTS, 1. E., CON
TINUING HEADACHES, OCCASIONAL DEAFNESS, DIZZINESS AND BLACKOUTS 
WHICH HAVE CAUSED HER TO FALL ON SEVERAL OCCASIONS. 

IN JANUARY• 197 4 DR. PERKINS EVALUATED CLAIMANT FROM A PSYCHO
LOGICAL STANDPOINT AND STATED HER PROSPECTS FOR REEMPLOYMENT WERE 
GOOD ASSUMING ( UNDERSCORED) THERE WAS A RESOLUTION OF HER PSYCHO
NEUROTIC PROBLEMS. 

CLAIMANT WAS PSYCHIATRICALLY EVALUATED JUST PRIOR TO THE HEAR
ING BY DR. RENNEBOHM, A PSYCHIATRIST, WHOSE OPINION WAS THAT CLAIM
ANT HAD THE CAPACITY TO SUCCESSFULLY HANDLE COLLEGE LEVEL WORK AND 
IF ( UNDERSCORED) HER PHYSICAL SYMPTOMS WERE REDUCED AND HER EMO
TIONAL PROBLEMS RESOLVED HER AFFECTIVE LEVEL OF INTELLIGENCE WOULD 

BE RATHER HIGH, HER PROBLEMS WERE CONVERSION REACTION OF A HYSTERICAL 
PERSONALITY MANIFESTED IN MULTIPLE PHYSICAL COMPLAINTS AND CONTINUED 
ANXIETY AND DEPRESSION, HE FELT THAT THE LONG MEDICAL TREATMENT WAS 
A FACTOR WHICH EXACERBATED CLAIMANT'S EMOTIONAL TENSION. HIS OPINION 
WAS THAT TREATMENT FOR CLAIMANT'S PHYSICAL COMPLAINTS SHOULD BE. 

TERMINATED FOR HER EMOTIONAL COMPLAINTS LIMITED TO INFREQUENT CON
TACT WITH SOME QUALIFIED PERSON IN THE MENTAL HEALTH PROFESSION. 

CONTINUING LITIGATION, IN HIS OPINION, MERELY AGGRAVATED THE SITUATION, 

OR. RENNEBOHM OFFER.ED A RATHER NOVEL SOLUTION TO CLAIMANT'S 
PROBLEMS, TO WIT - PROVIDING CLAIMANT SOME FIXED AMOUNT OF COMPEN
SATION BENEFITS FOR A FIXED PERIOD OF TIME WHICH WOULD PUT CLAIMANT 
ON NOTICE THAT SHE COULD NOT ANTICIPATE ADDITIONAL BENEFITS AND 
THEREFORE THERE WOULD BE A STRONG PROBABILITY THAT CLAIMANT WOULD 
BE TURNED TOWARDS RECOV_ERY BECAUSE OF HER BASIC MOTIVATION TO RE

COVER AND BECAUSE OF OTHER POSITIVE PERSONALITY TRAITS ANO INHERENT 
CAPABILITIES, HE AGREED THAT CLAIMANT WAS NOT MALINGERING, IN FACT, 
WAS IN A STATE OF EXTREME PAIN AND AT THAT TIME OF THE HEARING SHE 
WAS TOTALL;Y DISABLED EITHER AS TO EMPLOYMENT OR AS TO RETRAINING, 

DR. RENNEBOHM STATED THAT IF THE CONDITIONS WHICH HE CONSIDERED 
BEST FOR CLAIMANT'S RECOVERY WERE IMPLEMENTED THERE WOULD NOT BE 
AN OVERNIGHT TRANSFORMATION BUT HE FELT THERE WOULD BE POSITIVE MOVE

MENT TOWARDS RECOVERY WHICH WOULD PROGRESS TO THE POINT THAT CLAIM
ANT WOULD IN FACT BE ABL.E' TO TAKE SUCH TRAINING AS SHE TESTIFIED THAT 
SHE WOULD LIKE TO TAKE, 10 E., TRAINING AS· A MEDICAL RECORDS LIBRARIAN, 
BY THE FALL OF 1 976, HE ALSO NOTED THAT IMMEDIATE CUTOFF OF FUNDS 
WOULD BE COUNTER-PRODUCTIVE SINCE THAT WOULD RESULT IN AN EXACERBA
TION OF CLAIMANT'S ANXIETY BECAUSE OF THE REALISTIC NEED TO HAVE AN 
INCOME DURING HER PERIOD OF RECUPERATION - HE FELT THAT A LUMP SUM 
PAYMENT WOULD BE THE BEST SOLUTION. 

THE REFEREE CITED FERG':JSON v. WOHL' s SHOE co. ( UNDERSCORED) • 
11 OR APP 4 07, WHEREIN THE COURT NOTED - • THE DETERMINATION OF EARN-
ING CAPACITY MUST BE MADE SOLELY BY ATTEMPTING TO ASCERTAIN WHAT 
THE FUTURE HOLDS FOR THE INDIVIDUAL CLAIMANT,•,•. HE FELT THE PRE-
SENT CASE PRESENTED A PERPLEXING PROBLEM IN ATTEMPTING TO MAKE THIS 

PROJECTION,· HE WAS PERSUADED BY BOTH THE LEGAL. AND MEDICAL EVIDENCE 
THAT CLAIMANT WAS TOTALLY DISABLED FROM OBTAINING AND R-=:TAINING EM
PLOYMENT AT THE TIME OF THE HEARING. DR, THOMAS HER TREATING PHYSICIAN, 
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EMPLOYED HE HELD LITTLE HOPE THAT SHE WOULD BE EMPLOYABLE IN THE
FUTURE WITHOUT EXTENSI E PSYCHOTHERAPY OR WITHOUT A MARKED MOTI
 ATIONAL ADJUSTMENT ON HER PART.

Prior to her injury claimant ha several perio s of hospitali

z tion FOR RHEUMATIC FE ER AND ALSO HAD ENCOUNTERED SOME EMOTIONAL
UPSETS BECAUSE OF MARITAL DIFFICULTIES TERMINATING IN DI ORCE, HOW
E ER NEITHER THE PHYSICAL OR THE EMOTIONAL PROBLEMS IN OL ED AP
PEARED TO HA E BEEN OF SUFFICIENT SE ERITY TO IMPEDE HER ABILITY TO
WORK. AT THE PRESENT TIME SHE HAS MULTIPLE COMPLAINTS, I. E. , CON
TINUING HEADACHES, OCCASIONAL DEAFNESS, DIZZINESS AND BLACKOUTS
WHICH HA E CAUSED HER TO FALL ON SE ERAL OCCASIONS.

In JANUARY, 1 9 7 4 DR. PERKINS E ALUATED CLAIMANT FROM A PSYCHO
LOGICAL STANDPOINT AND STATED HER PROSPECTS FOR REEMPLOYMENT WERE
GOOD ASSUMING (UNDERSCORED) THERE WAS A RESOLUTION OF HER PSYCHO
NEUROTIC PROBLEMS.

Claimant was psychiatrically evaluate just prior to the hear

ing BY DR. RENNEBOHM, A PSYCHIATRIST, WHOSE OPINION WAS THAT CLAIM
ANT HAD THE CAPACITY TO SUCCESSFULLY HANDLE COLLEGE LE EL WORK AND
IF (UNDERSCORED) HER PHYSICAL SYMPTOMS WERE REDUCED AND HER EMO
TIONAL PROBLEMS RESOL ED HER AFFECTI E LE EL OF INTELLIGENCE WOULD
BE RATHER HIGH. HER PROBLEMS WERE CON ERSION REACTION OF A HYSTERICAL
PERSONALITY MANIFESTED IN MULTIPLE PHYSICAL COMPLAINTS AND CONTINUED
ANXIETY AND DEPRESSION, HE FELT THAT THE LONG MEDICAL TREATMENT WAS
A FACTOR WHICH EXACERBATED CLAIMANT'S EMOTIONAL TENSION. HIS OPINION
WAS THAT TREATMENT FOR CLAIMANT'S PHYSICAL COMPLAINTS SHOULD BE
TERMINATED FOR HER EMOTIONAL COMPLAINTS LIMITED TO INFREQUENT CON
TACT WITH SOME QUALIFIED PERSON IN THE MENTAL HEALTH PROFESSION.
CONTINUING LITIGATION, IN HIS OPINION, MERELY AGGRA ATED THE SITUATION.

Dr. RENNEBOHM OFFERED A RATHER NO EL SOLUTION TO CLAIMANT'S
PROBLEMS, TO WIT PRO IDING CLAIMANT SOME FIXED AMOUNT OF COMPEN
SATION BENEFITS FOR A FIXED PERIOD OF TIME WHICH WOULD PUT CLAIMANT
ON NOTICE THAT SHE COULD NOT ANTICIPATE ADDITIONAL BENEFITS AND
THEREFORE THERE WOULD BE A STRONG PROBABILITY THAT CLAIMANT WOULD
BE TURNED TOWARDS RECO ERY BECAUSE OF HER BASIC MOTI ATION TO RE
CO ER AND BECAUSE OF OTHER POSITI E PERSONALITY TRAITS AND INHERENT
CAPABILITIES. HE AGREED THAT CLAIMANT WAS NOT MALINGERING. IN FACT,
WAS IN A STATE OF EXTREME PAIN AND AT THAT TIME OF THE HEARING SHE
WAS TOTALLY DISABLED EITHER AS TO EMPLOYMENT OR AS TO RETRAINING.

Dr. RENNEBOHM STATED THAT IF THE CONDITIONS WHICH HE CONSIDERED
BEST FOR CLAIMANT'S RECO ERY WERE IMPLEMENTED THERE WOULD NOT BE
AN O ERNIGHT TRANSFORMATION BUT HE FELT THERE WOULD BE POSITI E MO E
MENT TOWARDS RECO ERY WHICH WOULD PROGRESS TO THE POINT THAT CLAIM
ANT WOULD IN FACT BE ABLE TO TAKE SUCH TRAINING AS SHE TESTIFIED THAT
SHE WOULD LIKE TO TAKE, I.E., TRAINING AS A MEDICAL RECORDS LIBRARIAN,
BY THE FALL OF 19 7 6 . HE ALSO NOTED THAT IMMEDIATE CUTOFF OF FUNDS
WOULD BE COUNTER-PRODUCTI E SINCE THAT WOULD RESULT IN AN EXACERBA
TION OF CLAIMANT'S ANXIETY BECAUSE OF THE REALISTIC NEED TO HA E AN
INCOME DURING HER PERIOD OF RECUPERATION HE FELT THAT A LUMP SUM
PAYMENT WOULD BE THE BEST SOLUTION.

The referee cite ferguson v. wohl's shoe co. (un erscore ) ,
1 1 OR APP 4 07 , WHEREIN THE COURT NOTED 'THE DETERMINATION OF EARN
ING CAPACITY MUST BE MADE SOLELY BY ATTEMPTING TO ASCERTAIN WHAT
THE FUTURE HOLDS FOR THE INDI IDUAL CLAIMANT. . . . HE FELT THE PRE
SENT CASE PRESENTED A PERPLEXING PROBLEM IN ATTEMPTING TO MAKE THIS
PROJECTION. HE WAS PERSUADED BY BOTH THE LEGAL AND MEDICAL E IDENCE
THAT CLAIMANT WAS TOTALLY DISABLED FROM OBTAINING AND RETAINING EM
PLOYMENT AT THE TIME OF THE HEARING. DR. THOMAS HER TREATING PHYSICIAN,
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BELIEVES HE CANNOT HELP CLAIMANT AND CONSIDERS HER DISAB:LED UNLESS. 
THERE !S EFFECTIVE PSYCHIATRIC PREVENTION. DR •. HENSON WHO HAS HAD·. 

SEVERAL PSYCHOTHERPEUTIC SESSIONS WITH CLAIMANT, BELIEVES SHE WILL 
NOT RESPOND TO SUCH PSYCHOTHERAPY AND DR. RENNEBOHM APPARENTLY. HAS 
SUBSTANTIALLY THE SAME OPINION,,· EXCEPT THAT HE DOES OFFER His NOVEL 
SOLUTION. 

THE REFEREE CONCLUDED THAT IF DR. RENNEBOHM• S RECO,MM.ENDATIONS 

RESULTED, AS HE ANTICIPATED, IN SUBSTANTIALLY IMPROVIN.G CLAIMANT• S . 

PHYSICAL AND EMOTIONAL STATUS, THIS WOULD BE THE BEST POSSIBLE RESO~ 
LUTION OF CLAIMANT• S PROBLEMS AND WOULD ACCOMPLISH THE DESIRED 

ACHIEVEMENT, NAMELY, BRING THE WORKMAN BACK TO THE STATUS OF SELF 

SUPPORT AND MAINTENANCE. 

RELYING PRIMARILY ON DR 0 RENNEBOHM• S TESTIMONY, THE REFEREE 
CONCLUDED THAT CLAiMANT• S PRESENT LEVEL OF DISABILITY IS NOT DEMON

STRATED AS BE ING PERMANENT, HOWEVER, THE CHARACTER OF HER INJURY 
SUSTAINED WITH THE NECESSITY FOR SURGERY, LONG RECUPERATIVE PERIOD 

AND VOCATIONAL RETRAINING DEMONSTRATES THAT HER PERMANENT DISABILITY 

IS MUCH GREATER THAN THAT WHICH SHE HAS PREVIOUSLY BEEN AWARDED, 

HE ALSO CONCLUDED THAT IN ORDER TO IMPLEMENT THE RECOMMENDA
TION OF DR. RENNEBOHM, UPON WHOM HE RELIED HEAVILY, THE COMPENSATION 
SHOULD BE PAID TO CLAIMANT IN A LUMP SUM. HE THEREFORE, INCREASED 

HER AWARD TO 190 DEGREES WHICH EQUALS 6 0 PER CENT OF THE MAXIMUM 
FOR UNSCHEDULED DISABILITY, PAYABLE IN A LUMP SUM. 

THE BOARD, ON DE NOVO REVIEW, FULLY REALIZES THE QUANDRY IN 
WHICH THE REFERE!;: FOUND HIMSELF. ALL OF THE DOCTORS,· INCLUDING DR. 
RENNEBOHM, SAY THAT CLAI-MANT IS TOTALLY DISABLED AND UNABLE TO BE 

REGULARLY AND GAINFULLY EMPLOYED. DR 0 RENNEBOHM• S SUGGESTION, 

WHICH THE REFEREE CHOSE TO FOLLOW, IS BASED ON SPECULATION. DR, 
RENNEBOHM WAS NOT A TREATING PHYSICIAN BUT HAD ONLY HAD ONE OCCA-

SION TO EXAMINE CLAIMANT AND THAT WAS AFTER HER CLAIM HAD BEEN CLOSED 
AND JUST PRIOR TO THE HEARING, ON THE OTHER HAND, CLAIMANT• STREAT

ING PSYCHIATRIST, DR, HENSON, DR 0 WATTLEWORTH, ONE OF HER TREATING 
ORTHOPEDISTS, AND DR. THOMAS, CLAIMANT'S TREATING PHYSICIAN, ALL ARE 
VERY PESSIMISTIC IN THEIR RESPECTIVE PROGNOSIS FOR CLAIMANT• S EVEN

TUAL RETURN_ TO THE LABOR. MARKET. DR. RENNEBOHM BELIEVED THE CLAIM

ANT WAS, IN FACT, IN A STATE OF EXTREME PAIN AND EXPRESSED HIS OPIN
ION THAT, AT THE TIME OF THE HEARING, CLAIMANT WAS TOTALLY DISABLED 
EITHER AS TO EMPLOYMENT OR AS TO RETRAINING, 

THE BOARD FINDS NO EVIDENCE INDICATING THAT CLAIMANT IS NOT 
MEDICALLY STATIONARY AT THIS TIME, THEREFORE, SHE IS- ENTIT!-ED TO.AN 
AWARD FOR HER PERMANENT DISABILITY. HOWEVER, TO AWARD-CLAIMANT ANY
THING LESS THAN TOTAL DISABILITY WOULD PLACE THE CLAIMANT IN AN IN

TOLERABLE POSITION FROM A LEGAL STANDPOINT I AL THOUGH IT MIGHT GIVE 
HER TEMPORARY EXACERBATION WITH RESPECT TO HER PHYSICAL AND PSYCHO
LOGICAL COMPLAINTS, IF DR, RENNEBOHMT S THEORY PROVES WRONG CLAIMANT 

HAS NO MEANS OF OBTAINING COMPENSATION TO WHICH SHE IS ENTITLED, SHE 
WOULD NOT BE ENTITLED TO BOARD• S OWN MOTION JURISDICTION UNDER ORS 
6 5 6 • 2 7 8 UNTIL HER AGGRAVATION RIGHTS HAD EXPIRED, AND, WITH THE ABUN
DANCE OF MEDICAL EVIDENCE WHICH INDICATES THAT AT THE TIME OF THE 

LAST AWARD OF COMPENSATION CLAIMANT WAS PERMANENTLY AND TOTALLY 

DISABLED, IT WOULD BE VIRTUALLY IMPOSSIBLE FOR CLAIMANT TO SHOW A 
WORSENING OF HER CONDITION, IF, ON THE OTHER HAND, DR, RENNEBOHM' S 
SPECULATION PROVES CORRECT AND CLAIMANT SHOWS A S_IGNIFICANT IMPROVE~ 

MENT IN HER CONDITION, THE FUND HAS THE RIGHT _UNDER THE PROVISIONS OF 
ORS 656,325(3) TO HAVE THE AWARD FOR PERMANENT TOTAL DISABILITY SET 

ASIDE OR REDUCED, 

THE BOARD CONCLUDES, BASED UPON THE EVIDENCE, BOTH LEGAL AND 
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BELIEVES HE CANNO HELP CLAIMAN AND CONSIDERS HER DISABLED UNLESS.
 HERE IS EFFEC IVE PSYCHIA RIC PREVEN ION. DR.. HENSON WHO HAS HAD
SEVERAL PSYCHO HERPEU IC SESSIONS WI H CLAIMAN , BELIEVES SHE WILL
NO RESPOND  O SUCH PSYCHO HERAPY AND DR. RENNEBOHM APPAREN LY HAS
SUBS AN IALLY  HE SAME OPINION,, EXCEP  HA HE DOES OFFER HIS NOVEL
SOLU ION.

The REFEREE CONCLUDED  HA IF DR. RENNEBOHM* S RECOMMENDA IONS
RESUL ED, AS HE AN ICIPA ED, IN SUBS AN IALLY IMPROVING CLAIMAN 'S
PHYSICAL AND EMO IONAL S A US,  HIS WOULD BE  HE BES POSSIBLE RESO
LU ION OF CLAIMAN * S PROBLEMS AND WOULD ACCOMPLISH  HE DESIRED
ACHIEVEMEN , NAMELY, BRING  HE WORKMAN BACK  O  HE S A US OF SELF
SUPPOR AND MAIN ENANCE.

Relying primarily on  r. rennebohm* s testimony, the referee
CONCLUDED THAT CLAIMANT'S PRESENT LE EL OF DISABILITY IS NOT DEMON
STRATED AS BEING PERMANENT, HOWE ER, THE CHARACTER OF HER INJURY
SUSTAINED WITH THE NECESSITY FOR SURGERY. LONG RECUPERATI E PERIOD
AND  OCATIONAL RETRAINING DEMONSTRATES THAT HER PERMANENT DISABILITY
IS MUCH GREATER THAN THAT WHICH SHE HAS PRE IOUSLY BEEN AWARDED.

He ALSO CONCLUDED THAT IN ORDER TO IMPLEMENT THE RECOMMENDA
TION OF DR. RENNEBOHM, UPON WHOM HE RELIED HEA ILY, THE COMPENSATION
SHOULD BE PAID TO CLAIMANT IN A LUMP SUM. HE THEREFORE, INCREASED
HER AWARD TO 1 90 DEGREES WHICH EQUALS 60 PER CENT OF THE MAXIMUM
FOR UNSCHEDULED DISABILITY, PAYABLE IN A LUMP SUM.

The BOARD, ON DE NO O RE IEW, FULLY REALIZES THE QUANDRY IN

WHICH THE REFEREE FOUND HIMSELF. ALL OF THE DOCTORS. INCLUDING DR.
RENNEBOHM, SAY THAT CLAIMANT IS TOTALLY DISABLED AND UNABLE TO BE
REGULARLY AND GAINFULLY EMPLOYED. DR. RENNEBOHM* S SUGGESTION,
WHICH THE REFEREE CHOSE TO FOLLOW, IS BASED ON SPECULATION. DR.
RENNEBOHM WAS NOT A TREATING PHYSICIAN BUT HAD ONLY HAD ONE OCCA
SION TO EXAMINE CLAIMANT AND THAT WAS AFTER HER CLAIM HAD BEEN CLOSED
AND JUST PRIOR TO THE HEARING. ON THE OTHER HAND, CLAIMANT'S TREAT
ING PSYCHIATRIST, DR. HENSON, DR. WATTLEWORTH, ONE OF HER TREATING
ORTHOPEDISTS, AND DR. THOMAS, CLAIMANT'S TREATING PHYSICIAN, ALL ARE
 ERY PESSIMISTIC IN THEIR RESPECTI E PROGNOSIS FOR CLAIMANT'S E EN
TUAL RETURN TO THE LABOR MARKET. DR. RENNEBOHM BELIE ED THE CLAIM
ANT WAS, IN FACT, IN A STATE OF EXTREME PAIN AND EXPRESSED HIS OPIN
ION THAT, AT THE TIME OF THE HEARING, CLAIMANT WAS TOTALLY DISABLED
EITHER AS TO EMPLOYMENT OR AS TO RETRAINING.

The boar fin s no evi ence in icating that claimant is not

MEDICALLY STATIONARY AT THIS TIME, THEREFORE, SHE IS ENTITLED TO AN
AWARD FOR HER PERMANENT DISABILITY. HOWE ER, TO AWARD CLAIMANT ANY
THING LESS THAN TOTAL DISABILITY WOULD PLACE THE CLAIMANT IN AN IN
TOLERABLE POSITION FROM A LEGAL STANDPOINT, ALTHOUGH IT MIGHT GI E
HER TEMPORARY EXACERBATION WITH RESPECT TO HER PHYSICAL AND PSYCHO
LOGICAL COMPLAINTS. IF DR. RENNEBOHM* S THEORY PRO ES WRONG CLAIMANT
HAS NO MEANS OF OBTAINING COMPENSATION TO WHICH SHE IS ENTITLED. SHE
WOULD NOT BE ENTITLED TO BOARD'S OWN MOTION JURISDICTION UNDER ORS
6 5 6 . 2 7 8 UNTIL HER AGGRA ATION RIGHTS HAD EXPIRED, AND, WITH THE ABUN
DANCE OF MEDICAL E IDENCE WHICH INDICATES THAT AT THE TIME OF THE
LAST AWARD OF COMPENSATION CLAIMANT WAS PERMANENTLY AND TOTALLY
DISABLED, IT WOULD BE  IRTUALLY IMPOSSIBLE FOR CLAIMANT TO SHOW A
WORSENING OF HER CONDITION. IF, ON THE OTHER HAND, DR. RENNEBOHM* S
SPECULATION PRO ES CORRECT AND CLAIMANT SHOWS A SIGNIFICANT IMPRO E
MENT IN HER CONDITION, THE FUND HAS THE RIGHT UNDER THE PRO ISIONS OF
ORS 656.325 (3) TO HA E THE AWARD FOR PERMANENT TOTAL DISABILITY SET
ASIDE OR REDUCED.

The BOARD CONCLUDES, BASED UPON THE E IDENCE, BOTH LEGAL AND
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THAT CLAIMANT IS AT THE PRESENT TIME PERMANENTLY AND TOTALLY 

DISABLED AS CONTEMPLATED BY THE WORKMEN'S COMPENSATION ACT AND 

SHOULD BE SO CONSIDERED AS OF THE DAY AFTER CLAIMANT'S COMPENSATION 

FOR TEMPORARY TOTAL DISABILITY TERMINATED ON MARCH 31, 1975 • THE 
FUND SHOULD BE ALLOWED TO APPLY ITS PREVIOUS PAYMENTS OF COMPENSA
TION FOR PERMANENT PARTIAL DISABILITY ORDERED BY THE DETERMINATION 

ORDER, MAILED JUNE 4, 1975, AND INCREASED BY THE REFEREE'S ORDER OF 
NOVEMBER 26, 1 975, AGAINST ITS PAYMENT OF COMPENSATION FOR PERMANENT 

TOTAL DISABILITY HEREBY ORDERED, 

ORDER 

THE ORDER OF THE REFEREE, DATED NOVEMBER 26, 1975, IS REVERSED, 

CLAIMANT IS PERMANENTLY AND TOTALLY DISABLED AS OF APRIL 1, 1975, 
THIS IS IN LIEU OF THE AWARD OF COMPENSATION FOR PERMANENT PARTIAL 
DISABILITY GRANTED BY THE REFEREE IN HIS NOVEMBER 2.6, 1975 ORDER. 

THE STATE ACCIDENT INSURANCE FUND MAY APPLY THE PREVIOUS PAY
MENTS OF COMPENSATION FOR PERMANENT PARTIAL DISABILITY ORDERED BY 

THE DETERMINATION ORDER, MAILED JUNE 4, 1975, AND INCREASED BY THE 
REFEREE'S ORDER OF NOVEMBER 2. 6, 1 9 7 5, WH !CH IT HAS MADE AGAINST 

PAYMENTS DUE CLAIMANT FOR PERMANENT TOTAL DISABILITY FROM APRIL 1, 
1975 FORWARD• 

CouNSE L FOR CLAIMANT IS TO RECEIVE AS A FEE, 2. 5 PER CENT OF THE 
COMPENSATION INCREASED BY THIS ORDER, PAYABLE OUT OF SAID COMPENSA
TION, AS PAID, TO A MAXIMUM OF 2., 3 0 0 DOLLARS, 

WCB CASE NO. 75-1941 

MARVIN MEACHAM, CLAIMANT 
HUGH COLE, CLAIMANT'S ATTY. 
DEPT. OF JUSTICE, DEFENSE ATTY. 
REQUEST FOR REVIEW BY SAIF 

AUGUST 4, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE. 

THE STATE ACCIDENT INSURANCE FUND REQUESTS REVIEW BY THE BOARD 
OF THE REFEREE'S ORDER WHICH SET ASIDE THE DETERMINATION ORDER, 
MAILED APRIL 2. 8, I 97 5, BECAUSE HE FOUND CLAIMANT WAS STILL VOCATION

ALLY HANDICAPPED, AND REMANDED TO IT THE CLAIM FOR PAYMENT OF COM
PENSATION FOR TEMPORARY TOTAL DISABILITY FROM JANUARY 25, 1975 UNTIL 
COMPLETION OF CLAIMANT'S VOCATIONAL REHABILITATION PROGRAM, WITH 

CREDIT FOR PERMANENT PARTIAL DISABILITY PAYMENTS MADE SINCE APRIL 28, 

1 9 7 5 • 

CLAIMANT WAS FIRST INJURED DURING DECEMBER, 1972. • THE CLAIM 
WAS ACCEPTED AND CLOSED BY DETERMINATION ORDER, MAILED MARCH 1 8, 

·1974, WHEREBY CLAIMANT WAS AWARDED 1 6 DEGREES FOR 5 PER CENT UN

SCHEDULED LEFT SHOULDER DISABILITY. 

IN 197 3 CLAIMANT WAS REFERRED BY THE BOARD TO TH-E VOCATIONAL 
REHABILITATION DIV•ISION AND EVENTUALLY ENROLLED IN LANE COMMUNITY 
COLLEGE TAKING COURSES IN DRAFTING, MATH, ACCOUNTING AND ELECTRONICS. 
CLAIMANT WAS PROVIDED BOOKS, TUITION, TRANSPORTATION AND LUNCHE:;:;. 

CLAIMANT COMPLETED THE SPRING TERM AND THEN RETURNED TO HIS FORMER 

WORK IN THE WOODS, STATING HIS REASON FOR DOING SO WAS FINANCiAL. 
CLAIMANT HAD SERVED IN VIET NAM AS A COMBAT INFANTRYMAN AND HAD BEEN 
EXPECTING ADDITIONAL FINANCIAL HELP UNDER THE GI BILL. 
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MEDICAL, THAT CLAIMANT IS AT THE PRESENT TIME PERMANENTLY AND TOTALLY
DISABLED AS CONTEMPLATED BY THE WORKMEN'S COMPENSATION ACT AND
SHOULD BE SO CONSIDERED AS OF THE DAY AFTER CLAIMANT'S COMPENSATION
FOR TEMPORARY TOTAL DISABILITY TERMINATED ON MARCH 3 1 , 1 975 ; THE
FUND SHOULD BE ALLOWED TO APPLY ITS PRE IOUS PAYMENTS OF COMPENSA
TION FOR PERMANENT PARTIAL DISABILITY ORDERED BY THE DETERMINATION
ORDER, MAILED JUNE 4 , 1 97 5 , AND INCREASED BY THE REFEREE'S ORDER OF
NO EMBER 2 6 , 1 97 5 , AGAINST ITS PAYMENT OF COMPENSATION FOR PERMANENT
TOTAL DISABILITY HEREBY ORDERED.

ORDER
The ORDER OF THE REFEREE, DATED NO EMBER 2 6 , 1 97 5 , IS RE ERSED.

Claimant is permanently an totally  isable as of April i, 1975.
THIS IS IN LIEU OF THE AWARD OF COMPENSATION FOR PERMANENT PARTIAL
DISABILITY GRANTED BY THE REFEREE IN H1S NO E MBE R 2 6 , 1 97 5 ORDER.

The state acci ent insurance fun may apply the previous pay

ments OF COMPENSATION FOR PERMANENT PARTIAL DISABILITY ORDERED BY
THE DETERMINATION ORDER, MAILED JUNE 4 , 1 97 5 , AND INCREASED BY THE
REFEREE S ORDER OF NO EMBER 2 6 , 1 97 5 , WHICH IT HAS MADE AGAINST
PAYMENTS DUE CLAIMANT FOR PERMANENT TOTAL DISABILITY FROM APRIL 1 ,
1 9 7 5 FORWARD.

Cou sel for claima t is to receive as a fee, 25 per ce t of the
COMPENSATION INCREASED BY THIS ORDER, PAYABLE OUT OF SAID COMPENSA
TION, AS PAID, TO A MAXIMUM OF 2 , 3 0 0 DOLLARS.

WCB CASE NO. 75-1941 AUGUST 4, 1976

MARVIN MEACHAM, CLAIMANT
HUGH COLE, CLAIMANT'S ATTY.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR RE IEW BY SAIF

Reviewe by boar members wilson an moore.

The state acci ent insurance fun requests review by the boar 
OF THE REFEREE'S ORDER WHICH SET ASIDE THE DETERMINATION ORDER,
MAILED APRIL 2 8 , 1 97 5 , BECAUSE HE FOUND CLAIMANT WAS STILL  OCATION
ALLY HANDICAPPED, AND REMANDED TO IT THE CLAIM FOR PAYMENT OF COM
PENSATION FOR TEMPORARY TOTAL DISABILITY FROM JANUARY 2 5 , 1 975 UNTIL
COMPLETION OF CLAIMANT'S  OCATIONAL REHABILITATION PROGRAM, WITH
CREDIT FOR PERMANENT PARTIAL DISABILITY PAYMENTS MADE SINCE APRIL 28,
1 9 7 5 .

Claimant was first injure  uring December, 1972. the claim

WAS ACCEPTED AND CLOSED BY DETERMINATION ORDER, MAILED MARCH 18,
1 974 , WHEREBY CLAIMANT WAS AWARDED 1 6 DEGREES FOR 5 PER CENT UN
SCHEDULED LEFT SHOULDER DISABILITY.

In 1 9 7 3 CLAIMANT WAS REFERRED BY THE BOARD TO THE  OCATIONAL
REHABILITATION DI ISION AND E ENTUALLY ENROLLED IN LANE COMMUNITY
COLLEGE TAKING COURSES IN DRAFTING, MATH, ACCOUNTING AND ELECTRONICS.
CLAIMANT WAS PRO IDED BOOKS, TUITION, TRANSPORTATION AND LUNCHES.
CLAIMANT COMPLETED THE SPRING TERM AND THEN RETURNED TO HIS FORMER
WORK IN THE WOODS, STATING HIS REASON FOR DOING SO WAS FINANCIAL.
CLAIMANT HAD SER ED IN  IET NAM AS A COMBAT INFANTRYMAN AND HAD BEEN
EXPECTING ADDITIONAL FINANCIAL HELP UNDER THE Gl BILL.
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ON JUNE 22, 1974 CLAIMANT SUFFERED ANOTHER COMPENSABLE INJURY 
WHEN HE WAS CRUSHED BETWEEN A LOG AND THE CAB OF A LOG TRUCK 0 CLAIM
ANT'S INJURIES WERE MULTIPLE AND EXTREMELY SEVERE - HE WAS IN THE 
HOSPITAL FOR APPROXIMATELY 4 5 DAYS. 

CLAIMANT'S COUNSELORS WERE AWARE OF THE SECOND INJURY. ON 
SEPTEMBER 2 5, 1974 DR 0 MASSEY THOUGHT CLAIMANT WOULD BE SAFE WORK
ING IN THE WOODS - HOWEVER, LATER, AFTER CLAIMANT TRIED TO RETURN 
TO THAT TYPE OF WORK, HE SAID CLAIMANT WAS NOT YET PHYSICALLY FIT TO 
RETURN TO WORK. COMPENSATION FOR TEMPORARY TOTAL DISABILITY WAS 
EXTENDED FROM SEPTEMBER 2 5, 1974, AND IT WAS STRONGLY URGED THAT 
CLAIMANT AGAIN ENROLL IN VOCATIONAL REHABILITATION AND TRY TO ADOPT 
SOME OTHER TYPE OF WORK, 

ON DECEMBER 2 0, 1974 DR 0 MASSEY'S CLOSING EVALUATION STATED 
CLAIMANT HAD A SIGNIFICANT BACK INJURY, HE WAS NOT SURE IF CL:.AIMANT 
WAS REALLY STABLE IN THAT REGARD 0 DURING JANUARY, 1975 DR, SCHACHNER 
FO.UND THAT CLAIMANT WAS PROBABLY STATIONARY AS FAR AS HIS BACK WAS 
CONCERNED - THAT THE COMPLAINTS THAT CLAIMANT HAD WERE NOT DISABLING. 

A' REQUEST FOR DETERMINATION WAS FILED AND UNDER THE COLUMN 
1 REMARKS' IT WAS STATED -

'VOCATIONAL.REHABILITATION WAS APPROVED PRIOR TO THIS 
INJURY. CLAIMANT STATES HE IS AGAIN ENROLLED IN LANE 
COMMUNITY COLLEGE. 1 

THE CLAIM WAS CLOSED BY A DETERMINATION ORDER, MAILED APRIL 28, 
1975, WHICH AWARDED CLAIMANT 32 DEGREES UNSCHEDULED LOW BACK AND 
ABDOMEN DISABILITY FOR HIS JULY 23, 1 974 INJURY. 

ON MARCH 1 8, t 97 5 THE VOCATIONAL REHABILITATION SUPERVISOR 
AT THE DISABILITY PREVENTION DIVISION TOLD CLAIMANT THAT HIS VOCA
TIONAL REHABILITATION NEED WAS BASED ON A REFERRAL OF DECEMBER, 1973 
AND SINCE CLAIMANT HAD NOT NOTIFIED HIS COUNSELOR OF HIS RETURN TO 
WORK IN THE SUMMER OF 1974 NOR OF THE SECOND INJURY THAT ANY PRO
GRAM HAD TO BE CONTINUED ON THE BASIS OF THE 1 973 REFERRAL AND THAT 
ANY PROGRAM OF VOCATIONAL REHABILITATION IN RELATIONSHIP TO THE 1 974 
INJURY WAS OFFICIALLY TERMINATED. THE EFFECT OF SUCH INFORMATION 
WAS TO PRECLUDE CLAIMANT FROM ANY BENEFITS UNDER ORS 656 0 268 1 AS 
AMENDED BY THE 1973 LEGISLATURE, AND ORS 656 0 728 TO WIT - ENTITLE
MENT TO COMPENSATION FOR TEMPORARY TOTAL DISABILITY DURING AN AP
PROVED PROGRAM OF VOCATIONAL REHABILITATION. FURTHERMORE, THE 
TERM I NATION PROCEDURES AS SET FORTH IN OAR 4 3 6 -6 1-03 5 OBVIOUSLY WERE 
NOT FOL LOWE b, 

IN THE SPRING OF 1 975 CLAIMANT, BECAUSE OF FINANCIAL CIRCUM
STANCES, TERMINATED HIS SCHOOLING AT LANE COMMUNITY COLLEGE BUT 
LATER CONTINUED BY ENROLLING AT CHEMEKETA COMMUNITY COLLEGE IN 
SALEM, COMMENCING IN THE SUMMER OF 1975 AND CONTINUING TO THE TIME 
OF THE HEARING CLAIMANT RECEIVED MAINTENANCE ANO SUPPORT PAYMENTS 
BUT NO COMPENSATION FOR TEMPORARY TOTAL DISABILITY. 

THE REFEREE FOUND THAT ORS 6 5 6 0 7 2 8 COVERED CLAIMANT AT ALL 
PERTINENT TIMES, THAT OAR 436-61 WAS EFFECTIVE FEBRUARY 26, 1975 AT 
A TIME WHEN CLAIMANT WAS STILL ENROLLED IN ONE OR MORE VOCATIONAL 
REHABILITATION PROGRAMS 0 

HE CONCLUDED THAT THE CLAIM COULD NOT BE CLOSED UNTIL CLAIMANT 
WAS FOUND TO BE MEDICALLY STATIONARY AND ( UNDERSCORED) HAD COMPLETED 
HIS AUTHORI-ZE0 PROGRAM OF VOCATIONAL REHABILITATION, ORS 656,268 0 

HE FURTHER CONCLUDED THAT CLAIMANT WAS VOCATIONALLY HANDICAPPED AS 
OF JANUARY 25, 1975, THEREFORE, HE SET ASIDE THE DETERMINATION ORDER 

-73 -

On JUNE 22, 1 97 4 CLAIMANT SUFFERED ANOTHER COMPENSABLE INJURY

WHEN HE WAS CRUSHED BETWEEN A LOG AND THE CAB OF A LOG TRUCK. CLAIM
ANT * S INJURIES WERE MULTIPLE AND EXTREMELY SEVERE HE WAS IN THE
HOSPITAL FOR APPROXIMATELY 4 5 DAYS.

Claimant s counselors were aware of the secon injury, on

SEPTEMBER 2 5 , 1 9 74 DR. MASSEY THOUGHT CLAIMANT WOULD BE SAFE WORK
ING IN THE WOODS HOWEVER, LATER, AFTER CLAIMANT TRIED TO RETURN
TO THAT TYPE OF WORK, HE SAID CLAIMANT WAS NOT YET PHYSICALLY FIT TO
RETURN TO WORK. COMPENSATION FOR TE M PORARY TOTAL DISABILITY WAS
EXTENDED FROM SEPTEMBER 2 5 , 1 9 74 , AND IT WAS STRONGLY URGED THAT
CLAIMANT AGAIN ENROLL IN VOCATIONAL REHABILITATION AND TRY TO ADOPT
SOME OTHER TYPE OF WORK.

On DECEMBER 2 0 , 1 974 DR. MASSEY1 S CLOSING EVALUATION STATED

CLAIMANT HAD A SIGNIFICANT BACK INJURY, HE WAS NOT SURE IF CLAIMANT
WAS REALLY STABLE IN THAT REGARD. DURING JANUARY, 1 97 5 DR. SCHACHNER
FOUND THAT CLAIMANT WAS PROBABLY STATIONARY AS FAR AS HIS BACK WAS
CONCERNED THAT THE COMPLAINTS THAT CLAIMANT HAD WERE NOT DISABLING.

A REQUEST FOR DETERMINATION WAS FILED AND UNDER THE COLUMN
remarks IT WAS STATED

VOCATIONAL REHABILITATION WAS APPROVED PRIOR TO THIS
INJURY. CLAIMANT STATES HE IS AGAIN ENROLLED IN LANE
COMMUNITY COLLEGE.

The CLAIM WAS CLOSED BY A DETERMINATION ORDER, MAILED APRIL 28,

1 97 5 , WHICH AWARDED CLAIMANT 32 DEGREES UNSCHEDULED LOW BACK AND
ABDOMEN DISABILITY FOR HIS JULY 2 3 , 1 97 4 INJURY.

\On MARCH 1 8 , 1 97 5 THE VOCATIONAL REHABILITATION SUPERVISOR

AT THE DISABILITY PREVENTION DIVISION TOLD CLAIMANT THAT HIS VOCA
TIONAL REHABILITATION NEED WAS BASED ON A REFERRAL OF DECEMBER, 1973
AND SINCE CLAIMANT HAD NOT NOTIFIED HIS COUNSELOR OF HIS RETURN TO
WORK IN THE SUMMER OF 1 9 74 NOR OF THE SECOND INJURY THAT ANY PRO
GRAM HAD TO BE CONTINUED ON THE BASIS OF THE 1 9 7 3 REFERRAL AND THAT
ANY PROGRAM OF VOCATIONAL REHABILITATION IN RELATIONSHIP TO THE 1974
INJURY WAS OFFICIALLY TERMINATED. THE EFFECT OF SUCH INFORMATION
WAS TO PRECLUDE CLAIMANT FROM ANY BENEFITS UNDER ORS 6 56 . 2 6 8 , AS
AMENDED BY THE 1 9 73 LEGISLATURE, AND ORS 6 5 6 . 72 8 TO WIT ENTITLE
MENT TO COMPENSATION FOR TEMPORARY TOTAL DISABILITY DURING AN AP
PROVED PROGRAM OF VOCATIONAL REHABILITATION. FURTHERMORE, THE
TERM I NAT ION PROCEDURES AS SET FORTH IN OAR 436 -6 1 -0 35 OBVIOUSLY WERE
NOT FOLLOWED.

In THE SPRING OF 1 975 CLAIMANT, BECAUSE OF FINANCIAL CIRCUM

STANCES, TERMINATED HIS SCHOOLING AT LANE COMMUNITY COLLEGE BUT
LATER CONTINUED BY ENROLLING AT CHEMEKETA COMMUNITY COLLEGE IN
SALEM. COMMENCING IN THE SUMMER OF 1 9 7 5 AND CONTINUING TO THE TIME
OF THE HEARING CLAIMANT RECEIVED MAINTENANCE AND SUPPORT PAYMENTS
BUT NO COMPENSATION FOR TEMPORARY TOTAL DISABILITY.

The REFEREE FOUND THAT ORS 656.728 COVERED CLAIMANT AT ALL

PERTINENT TIMES, THAT OAR 4 3 6 -6 1 W AS E FFECT1VE FE B R U ARY 2 6 , 1 9 75 AT
A TIME WHEN CLAIMANT WAS STILL ENROLLED IN ONE OR MORE VOCATIONAL
REHABILITATION PROGRAMS.

He CONCLUDED THAT THE CLAIM COULD NOT BE CLOSED UNTIL CLAIMANT
WAS FOUND TO BE MEDICALLY STATIONARY AND (UNDERSCORED) HAD COMPLETED
HIS AUTHORIZED PROGRAM OF VOCATIONAL REHABILITATION, ORS 6 5 6 . 2 6 8 .
HE FURTHER CONCLUDED THAT CLAIMANT WAS VOCATIONALLY HANDICAPPED AS
OF JANUARY 2 5 , 1 97 5 , THEREFORE, HE SET ASIDE THE DE TE R M I N AT I ON OR DE R
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APRIL 28, 1975 AND REMANDED THE CLAIM TO THE FUND FOR PAYMENT OF 
COMPENSATION FOR TEMPORARY TOTAL DISABILITY FROM JANUARY 25, 1975 
UNTIL CLAIMANT'S VOCATIONAL REHABILITATION PROGRAM HAD BEEN COMPLETED 
OR TERMINATED IN ACCORDANCE WITH THE BOARD'S RULES RELATING THERETO. 
THE REFEREE ALLOWED THE FUND CREDIT FOR THE PAYMENTS FOR PERMANENT 
PARTIAL DISABILITY ALREADY MADE AS A RESULT OF THE DETERMINATION 
ORDER OF APRIL 2 8, 1 975. 

UNDER THE PROVISIONS OF OAR 436-61-050(5), IN EFFECT AT THE 
TIME OF CLAIMANT'S HEARING, AFTER THE BOARD AUTHORIZED A PROGRAM 
OF VOCATIONAL REHABILITATION THE CLAIMANT'S CLAIM WAS REOPENED AND 
HE WAS ENTITLED TO RECEIVE COMPENSATION FOR TEMPORARY TOTAL DIS
ABILITY STARTING ON THE DATE THE DPD AUTHORIZED THE PROGRAM OR SUCH 
OTHER DATE AS MAY BE DETERMINED AT A HEARING (UNDERSCORED). 

THE BOARD,ON DE NOVO REVIEW, FINDS THE REFEREE ACTED CORRECTLY 
IN FINDING CLAIMANT TO BE VOCATIONALLY HANDICAPPED FROM JANUARY 2 5, 
1975 AND REMANDING HIS CLAIM TO THE FUND FOR PAYMENT OF COMPENSA
TION FOR TEMPORARY TOTAL DISABILITY FROM THAT DATE UNTIL COMPLETION 
OF CLAIMANT'S VOCATIONAL REHABILITATION PROGRAM OR TERMINATION THERE
OF UNDER OAR 4 3 6 -61 -03 5 • 

THE FUND CONTENDS THAT THE MARCH 1 8, 197 5 LETTER FROM THE 
VOCATIONAL REHABILITATION SUPERVISOR AT THE DISABILITY PREVENTION DIVI
SION WAS A TERMINATION OF, OR REFUSAL TO RECOGNIZE, CLAIMANT'S RIGHTS 
UNDER ORS 656 0 728 AND656.268, AS AMENDED, BASE.DON HIS JULY, 1974 
INJURY. THE BOARD FINDS THIS TERMINATION WAS ACCOMPLISHED WITHOUT 
ANY REFERENCE TO ITS RULES RELATING TO PROCEDURE FOR SUSPENSION OR 
TERMINATION. PROPER NOTICE TO ALL INTERESTED PARTIES WAS NOT GIVEN, 
NOR WERE THE REASONS FOR THE TERMINATION. THE LETTER SPECIFICALLY 
STATED THAT CLAIMANT'S VOCATIONAL REHABILITATION PROGRAM IN RELATION 
TO THE 1974 INJURY WAS OFFICIALLY TERMINATED AND BASED THE JUSTIFICA
TION OF SUCH TERMINATION ON AN ALLEGED FAILURE OF CLAIMANT TO NOTIFY 
THE COUNSELOR OF HIS INTENTION TO RETURN TO WORK OR OF THE FACT THAT 
HE HAD BEEN REINJURED. THE BOARD FINDS EVIDENCE THAT THE COUNSELOR 
WAS AWARE THAT CLAIMANT HAD RETURNED TO WORK AND HE WAS AWARE THAT 
HE HAD SUFFERED A NEW INJURY IN 1974 • THERE IS NOT AN IOTA OF EVIDENCE 
THAT THE DISABILITY PREVENTION DIVISION WAS MISLED OR UNINFORMED BY 
CLAIMANT'S LACK OF COMMUNICATION WITH IT. 

8ASED UPON, THE FOREGOING, THE BOARD CONCLUDES THAT THE REFEREE'S 
FINDINGS AND CONCLUSIONS CONTAINED IN HIS ORDER SHOULD BE AFFIRMED. 

ORDER 

THE ORDER OF THE REFEREE, DATED JANUARY 7, 1976 IS AFFIRMED. 

CLAIMANT'S COUNSEL FOR HIS SERVICES IN CONNECTION WITH BOARD 
REVIEW, IS AWARDED AS A REASONABLE ATTORNEY FEE, THE SUM OF 400 
DOLLARS PAYABLE BY THE STATE ACCIDENT INSURANCE FUND. 

WCB CASE NO. 75-1237 

AMANDA MARKER, CLAIMANT 
EVOHL MALAGON, CLAIMANT'S ATTY. 
DEPT. OF JUSTICE, DEFENSE ATTY. 
REQUEST FOR REVIEW BY CLAIMANT 

AUGUST 4, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE. 

THE CLAIMANT SEEKS BOARD REVIEW OF THE REFEREE'S ORDER WHICH 
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OF APRIL 2 8 , 1 9 7 5 AND REMANDED  HE CLAIM  O  HE FUND FOR PAYMEN OF
COMPENSA ION FOR  EMPORARY  O AL DISABILI Y FROM JANUARY 2 5 , 1 9 75
UN IL CLAIMAN 'S VOCA IONAL REHABILI A ION PROGRAM HAD BEEN COMPLE ED
OR  ERMINA ED IN ACCORDANCE WI H  HE BOARD'S RULES RELA ING  HERE O.
 HE REFEREE ALLOWED  HE FUND CREDI FOR  HE PAYMEN S FOR PERMANEN 
PAR IAL DISABILI Y ALREADY MADE AS A RESUL OF  HE DE ERMINA ION
ORDER OF APRIL 28, 1975.

U der the provisio s of oar 436 -6 1 -050(5) , i effect at the
TIME OF CLAIMANT'S HEARING, AFTER THE BOARD AUTHORIZED A PROGRAM
OF  OCATIONAL REHABILITATION THE CLAIMANT'S CLAIM WAS REOPENED AND
HE WAS ENTITLED TO RECEI E COMPENSATION FOR TEMPORARY TOTAL DIS
ABILITY STARTING ON THE DATE THE DPD AUTHORIZED THE PROGRAM OR SUCH
OTHER DATE AS MAY BE DETERMINED AT A HEARING (UNDERSCORED) .

The boar ,on  e novo review, fin s the referee acte correctly

IN FINDING CLAIMANT TO BE  OCATIONALLY HANDICAPPED FROM JANUARY 25,
1 97 5 AND REMANDING HIS CLAIM TO THE FUND FOR PAYMENT OF COMPENSA
TION FOR TEMPORARY TOTAL DISABILITY FROM THAT DATE UNTIL COMPLETION
OF CLAIMANT'S  OCATIONAL REHABILITATION PROGRAM OR TERMINATION THERE
OF UNDER OAR 4 3 6 -6 1 -03 5 .

The fu d co te ds that the march is, 1975 letter from the
 OCATIONAL REHABILITATION SUPER ISOR AT THE DISABILITY PRE ENTION DI I
SION WAS A TERMINATION OF, OR REFUSAL TO RECOGNIZE, CLAIMANT'S RIGHTS
UNDER ORS 656. 728 AND 6 5 6 . 2 6 8 , AS AMENDED, BASED ON HIS JULY, 1974
INJURY. THE BOARD FINDS THIS TERMINATION WAS ACCOMPLISHED WITHOUT
ANY REFERENCE TO ITS RULES RELATING TO PROCEDURE FOR SUSPENSION OR
TERMINATION. PROPER NOTICE TO ALL INTERESTED PARTIES WAS NOT GI EN,
NOR WERE THE REASONS FOR THE TERMINATION. THE LETTER SPECIFICALLY
STATED THAT CLAIMANT'S  OCATIONAL REHABILITATION PROGRAM IN RELATION
TO THE 1 9 7 4 INJURY WAS OFFICIALLY TERMINATED AND BASED THE JUSTIFICA
TION OF SUCH TERMINATION ON AN ALLEGED FAILURE OF CLAIMANT TO NOTIFY
THE COUNSELOR OF HIS INTENTION TO RETURN TO WORK OR OF THE FACT THAT
HE HAD BEEN REINJURED. THE BOARD FINDS E IDENCE THAT THE COUNSELOR
WAS AWARE THAT CLAIMANT HAD RETURNED TO WORK AND HE WAS AWARE THAT
HE HAD SUFFERED A NEW INJURY IN 1 974. THE RE IS NOT AN IOTA OF E IDENCE
THAT THE DISABILITY PRE ENTION DI ISION WAS MISLED OR UNINFORMED BY
CLAIMANT'S LACK OF COMMUNICATION WITH IT.

Base upon the foregoing, the boar conclu es that the referee's
FINDINGS AND CONCLUSIONS CONTAINED IN HIS ORDER SHOULD BE AFFIRMED.

ORDER
The or er of the referee,  ate January 7, 1 976 is affirme .

Claimant's counsel for his services in connection with boar 

RE IEW, IS AWARDED AS A REASONABLE ATTORNEY FEE, THE SUM OF 400
DOLLARS PAYABLE BY THE STATE ACCIDENT INSURANCE FUND.

WCB CASE NO. 75-1237 AUGUST 4, 1976

AMANDA MARKER, CLAIMANT
EVOHL MALAGON, CLAIMAN 1 S A  Y.
DEP . OF JUS ICE, DEFENSE A  Y.
REQUES FOR REVIEW BY CLAIMAN 

Reviewe by boar members wilson an moore.

The claimant seeks boar review of the referee's or er which
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DENIED CLAIMANT'S CLAIM FOR COMPENSATION FOR MEDICAL SERVICES IN
CURRED AFTER JANUARY, 1975 OR RECOMMENDED DURING THAT PERIOD OF 
TIME• AND ALSO FOUND THE MAY 8, 1975 DENIAL ·BY THE STATE ACCIDENT 
INSURANCE FUND TO BE CORRECT 0 

CLAIMANT SUSTAINED A COMPENSABLE INJURY ON SEPTEMBER 1 1 • 196 9 • 
'THE CLAIM WHICH SHE FILED THEREFOR HAS BEEN THE SUBJECT OF TWO PRIOR 
HEARINGS AND THE REFEREE DID NOT FEEL IT NECESSARY TO REITERATE THE 

FINDINGS OF INJURY AND RESIDUAL DISABILITY DOCUMENTED IN THE OPINION 
AND ORDERS RESULTING FROM THE PRIOR HEARINGS. 

CLAIMANT'S LAST AWARD PRIOR TO FEBRt:iARY 9 1 975 OCCURRED ON 
MAY 4, 197 3 WHEN SHE WAS GRANTED SOME ADDITIONAL COMPENSATION FOR 
PERMANENT PARTIAL UNSCHEDULED DISABILITY. BETWEEN THAT TIME AND 

FEBRUARY, 1975 CLAIMANT WAS EMPLOYED AT THE UNIVERSITY OF OREGON 

AS A SECRETARY AND, AT TIMES, AS A MEMBER OF THE STUDENT REGISTRA
TION FINANCIAL ACCOUNTING AND BALANCING GROUP. 

THE REFEREE FOUND THAT APPARENTLY CLAIMANT'S EMPLOYMENT CAUSED 
HER TO BE.COME UPSET AND TO CRY ON VARIOUS OCCASIONS WHEN COMPLAINTS 
ABOUT HER SUPERVISION WERE MADE BY SOME OF THE EMPLOYEES SUBJECT 

TO SUCH SUPERVISION. CLAIMANT TERMINATED HER EMPLOYMENT ON JANUARY 
8, 197 5 AND OBTAINED A DIFFERENT POSITION AT THE UNIVERSITY. SHE HAD 

TOLD HER IMMEDIATE SUPERVISOR ON SEVERAL OCCASIONS DURING THE REGIS
TRATION PERIOD THAT SHE WOULD RATHER NOT WORK ANY MORE IN REGISTRA

TION. 

fN FEBRUARY• 1975 CLAIMANT CONTACTED DR. SCOTT, A PSYCHIATRIST, 
WITH WHOM CLAIMANT HAD PREVIOUSLY CONSULTED ON VARIOUS OCCASIONS. 

( EXACERBATION OF CLAIMANT'S PRE-EXISTING PSYCHOLOGICAL DISORDER BY 

THE INDUSTRIAL INJURY OF SEPTEMBER 1 1 • 196 9 BECAME A CAUSALLY RELATED 

COMPONENT OF THE INJURY AND, TO SOME EXTENT, OF HER RESIDUAL PERMA--' 

NENT DISABILITY AND WAS DISCUSSED IN BOTH PRIOR ORDERS)• WHEN CLAIM

ANT CONTACTED DR 0 SCOTT IN FEBRUARY, 1 975 SHE WAS EXPERIENCING SYMP
TOMS IN HER ARMS SUCH AS SHE HAD EXPERIENCED PREVIOUSLY AND DR 0 SCOTT 
FELT THAT THE PRINCIPAL PROBLEM WAS ONE OF PHYSICAL DISTRESS AND RE

FERRED HER TO A PHYSICAL THERAPIST FOR MASSAGE THERAPY. HE SAW 

CLAIMANT IN JULY, 1975 AND HAS NOT SEEN HER SINCE THAT DATE. PRIOR 
TO FEBRUARY• 1 975, THE .LAST TIME DR. SCOTT HAD SEEN CLAIMANT WAS 

NOVEMBER 6, 1972. 

DR. SCOTT'S TESTIMONY INDICATES THAT CLAIMANT'S PHYSICAL 
MANIFESTATIONS OF DISTRESS ARE A PSYCHOSOMATIC REACTION TO EMOTIONAL 
STRESS AND THAT WHEN AN EMOTIONAL TENSION BUILDS TO A CERTAIN POINT 
THE REACTION OCCURS BY SYMPTOMS OF PAIN OCCURRING AT HER MOST VUL

NERABLE SPOT, I. E 0 • HER ARMS. 

THE REFEREE FOUND THAT CLAIMANT DID OBTAIN MEDICAL SERVICES IN 
THE FORM OF CONSULTATION OF DR 0 SCOTT AND RECEIVED PHYSICAL THERAPY, 

PURSUANT TO HIS RECOMMENDATION• BETWEEN FEBRUARY• 1975 AND JULY, 
1975 FOR BOTH PHYSICAL AND EMOTIONAL DISTRESS - HOWEVER, HE FELT 
THAT IT WAS NECESSARY TO ESTABLISH A CAUSAL RELATIONSHIP BETWEEN THE 

CONDITIONS FOR WHICH THE MEDICAL SERVICES WERE RENDERED AND THE IN
DUSTRIAL INJURY WHICH IS ALLEGED TO BE THE GAU.SE OF SUCH CONDITIONS BY 

COMPETENT EXPERT MEDICAL OPINION. IT WAS HIS OPINION THAT THE EVI
DENCE PRESENTED BY CLAIMANT FAILED TO MEET THE REQUIRED STANDARDS 

OF MEDICAL PROBABILITY. 

THE REFEREE FOUND DR 0 SCOTT'S OPINION WAS NOT SUFFICIENTLY CON
CLUSIVE TO ESTABLISH THAT CAUSAL RELATIONSHIP LINK BETWEEN THE SYMP

TOMATOLOGY MANIFESTED IN 1975 AND THE CONDITIONS DETERMINED TO BE 
THE RESIDUALS OF THE 196 9 INDUSTRIAL INJURY. 
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DENIED CLAIMANT'S CLAIM FOR COMPENSATION FOR MEDICAL SER ICES IN
CURRED AFTER JANUARY, 1 9 7 5 OR RECOMMENDED DURING THAT PERIOD OF
TIME, AND ALSO FOUND THE MAY 8, 1 9 7 5 DENIAL BY THE STATE ACCIDENT
INSURANCE FUND TO BE CORRECT.

Claimant sustaine a compensable injury on September i i , 1 9 6 9 ,
THE CLAIM WHICH SHE FILED THEREFOR HAS BEEN THE SUBJECT OF TWO PRIOR
HEARINGS AND THE REFEREE DID NOT FEEL IT NECESSARY TO REITERATE THE
FINDINGS OF INJURY AND RESIDUAL DISABILITY DOCUMENTED IN THE OPINION
AND ORDERS RESULTING FROM THE PRIOR HEARINGS.

Cl im nt s l st  w rd prior to Febru ry, 1975 occurred on

MAY 4 , 1 9 73 WHEN SHE WAS GRANTED SOME ADDITIONAL COMPENSATION FOR
PERMANENT PARTIAL UNSCHEDULED DISABILITY. BETWEEN THAT TIME AND
FEBRUARY, 1 9 75 CLAIMANT WAS EMPLOYED AT THE UNI ERSITY OF OREGON
AS A SECRETARY AND, AT TIMES, AS A MEMBER OF THE STUDENT REGISTRA
TION FINANCIAL ACCOUNTING AND BALANCING GROUP.

The referee foun that apparently claimant's employment cause 

HER TO BECOME UPSET AND TO CRY ON  ARIOUS OCCASIONS WHEN COMPLAINTS
ABOUT HER SUPER ISION WERE MADE BY SOME OF THE EMPLOYEES SUBJECT
TO SUCH SUPER ISION. CLAIMANT TERMINATED HER EMPLOYMENT ON JANUARY
8 , 1 97 5 AND OBTAINED A DIFFERENT POSITION AT THE UNI ERSITY. SHE HAD
TOLD HER IMMEDIATE SUPER ISOR ON SE ERAL OCCASIONS DURING THE REGIS
TRATION PERIOD THAT SHE WOULD RATHER NOT WORK ANY MORE IN REGISTRA
TION.

In FEBRUARY, 1 9 75 CLAIMANT CONTACTED DR. SCOTT, A PSYCHIATRIST,
WITH WHOM CLAIMANT HAD PRE IOUSLY CONSULTED ON  ARIOUS OCCASIONS.
(EXACERBATION OF CLAIMANT'S PRE-EXISTING PSYCHOLOGICAL DISORDER BY
THE INDUSTRIAL INJURY OF SEPTEMBER 1 1 , 1 9 6 9 BECAME A CAUSALLY RELATED
COMPONENT OF THE INJURY AND, TO SOME EXTENT, OF HER RESIDUAL PERMA
NENT DISABILITY AND WAS DISCUSSED IN BOTH PRIOR ORDERS) . WHEN CLAIM
ANT CONTACTED DR. SCOTT IN FEBRUARY, 1 9 75 SHE WAS EXPERIENCING SYMP
TOMS IN HER ARMS SUCH AS SHE HAD EXPERIENCED PRE IOUSLY AND DR. SCOTT
FELT THAT THE PRINCIPAL PROBLEM WAS ONE OF PHYSICAL DISTRESS AND RE
FERRED HER TO A PHYSICAL THERAPIST FOR MASSAGE THERAPY. HE SAW
CLAIMANT IN JULY, 1 9 7 5 AND HAS NOT SEEN HER SINCE THAT DATE. PRIOR
TO FEBRUARY, 1 97 5 , THE LAST TIME DR. SCOTT HAD SEEN CLAIMANT WAS
NO EMBER 6 , 1 9 72 .

Dr. scott's testimony in icates that claimant's physical

MANIFESTATIONS OF DISTRESS ARE A PSYCHOSOMATIC REACTION TO EMOTIONAL
STRESS AND THAT WHEN AN EMOTIONAL TENSION BUILDS TO A CERTAIN POINT
THE REACTION OCCURS BY SYMPTOMS OF PAIN OCCURRING AT HER MOST  UL
NERABLE SPOT, I. E. , HER ARMS.

The REFEREE FOUND THAT CLAIMANT DID OBTAIN MEDICAL SER ICES IN
THE FORM OF CONSULTATION OF DR. SCOTT AND RECEI ED PHYSICAL THERAPY,
PURSUANT TO HIS RECOMMENDATION, BETWEEN FEBRUARY, 1 9 7 5 AND JULY,
1 9 7 5 FOR BOTH PHYSICAL AND EMOTIONAL DISTRESS HOWE ER, HE FELT
THAT IT WAS NECESSARY TO ESTABLISH A CAUSAL RELATIONSHIP BETWEEN THE
CONDITIONS FOR WHICH THE MEDICAL SER ICES WERE RENDERED AND THE IN
DUSTRIAL INJURY WHICH IS ALLEGED TO BE THE CAUSE OF SUCH CONDITIONS BY
COMPETENT EXPERT MEDICAL OPINION. IT WAS HIS OPINION THAT THE E I
DENCE PRESENTED BY CLAIMANT FAILED TO MEET THE REQUIRED STANDARDS
OF MEDICAL PROBABILITY.

The referee foun  r, scott's opinion was not sufficiently CON
CLUSI E TO ESTABLISH THAT CAUSAL RELATIONSHIP LINK BETWEEN THE SYMP
TOMATOLOGY MANIFESTED IN 1 97 5 AND THE CONDITIONS DETERMINED TO BE
THE RESIDUALS OF THE 1 9 6 9 INDUSTRIAL INJURY.
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REFEREE CONCLUDED THAT THE CLAIMANT HAD FAILED TO SUSTAIN 

HER BURDEN OF PROOF TO ESTABLISH THAT SHE WAS ENTITLED TO COMPENSA

TION FOR THE MEDICAL SERVICES OBTAINED AS A RESULT OF THE INDUSTRIAL 

INJURY OF 1969 0 

THE BOARD, ON DE NOVO REVIEW, FINDS THAT WHEN CLAIMANT CON

SULTED WITH DR. SCOTT IN FEBRUARY, 1 975 HE REQUESTED THAT THE FUND 

REOPEN HER CLAIM FOR TREATMENT. HIS REQUEST WAS NOT BASED ON ANY 
CLAIM OF AGGRAVATION, CLAIMANT WAS EXPERIENCING NO TIME LOSS, THERE

FORE. IT SHOULD HAVE PROBABLY BEEN CONSTRUED AS A REQUEST FOR FUR

THER MEDICAL CARE AND TREATMENT UNDER THE PROVISIONS OF ORS 6 5 6 • 2 4 5. 

HOWEVER, THE FUND DENIED CLAIMANT'S CLAIM ON THE GROUNDS THAT DR. 

SCOTT'S MEDICAL REPORT DID NOT SUPPORT HER CLAIM FOR AGGRAVATION. 

THE RECORD INDICATES THAT THE HEARING CONSISTED OF TWO SESSIONS 
AT THE FIRST SESSION, THE ISSUE OF AGGRAVATION WAS (UNDERSCORED) PRE

SENTED TO THE REFEREE AND THE FUND MOVED TO DISMISS ON THE GROUNDS 

OF INADEQUATE MEDICAL EVIDENCE. AT THE SECOND SESSION THE ISSUE OF 

AGGRAVATION WAS WITHDRAWN AND THE SOLE ISSUE BEFORE THE REFEREE WAS 

CLAIMANT'S RIGHT TO MEDICAL CARE AND TREATMENT UNDER THE PROVISIONS 

OF ORS 6 5 6 • 2 4 5 • BETWEEN SESSIONS THE DE POSIT ION OF DR. SCOTT WAS 

TAKEN. 

DR. SCOTT, IN RESPONSE TO INQUIRIES MADE TO HIM BY THE FUND 

PRIOR TO THE HEARING AND ALSO IN HIS DEPOSITION, STATED THAT CLAIM

ANT'S PRESENT NEED FOR TREATMENT WAS RELATED TO THE SEQUELAE OF 

HER INDUSTRIAL INJURY. THE REFEREE SAID THAT DR. SCOTT'S OPINION WAS 

NOT SUFFICIENTLY CONCLUSIVE - IT IS NOT NECESSARY THAT HIS OPINION 

BE CONCLUSIVE IN ORDER TO MEET THE REQUIRED STANDARDS OF MEDICAL 

PROBABILITY. DR. SCOTT'S MEDICAL REPORT CLEARLY IDENTIFIES CLAIMANT'S 

PROBLEMS AS BEING RELATED TO HER INJURY AND, ON CROSS-EXAMINATION, 

COUNSEL FOR THE FUND WAS UNABLE TO PERSUADE DR. SCOTT TO CHANGE HIS 

EXPRESSED OPINION THAT CLAIMANT WAS PRESENTLY SUFFERING FROM CONDI

TIONS BROUGHT ON HER BY HER INDUSTRIAL INJURY. DR. SCOTT'S TESTIMONY 

MUST BE TREATED THE SAME AS THAT OF ANY TREATING PHYSICIAN. THE FUND 

DID NOT ATTEMPT TO REBUT DR. SCOTT'S OPINION BY ANY CONTRARY MEDICAL 

OPINIONS. 

THE BOARD CONCLUDES THAT IT IS SUFFICIENT IF CLAIMANT CAN ES

TABLISH WHETHER OR NOT HER CONDITION IS MATERIALLY RELATED TO THE 

INDUSTRIAL INJURY, IT IS NOT NECESSARY FOR HER TO ESTABLISH THAT HER 

CONDITION IS RE LATED TO THE INDUSTRIAL INJURY WI TH OUT INQUIRY AS TO 

ANY OTHER FACTOR - AND, IN THIS CASE, THE BOARD CONCLUDES THAT CLAIM

ANT HAS ESTABLISHED THAT HER PRESENT CONDITION IS RELATED TO THE IN

DUSTRIAL INJURY SUFFERED ON SEPTEMBER 1 1, 1969 AND, THEREFORE, CLAIM

ANT'S CLAIM FOR COMPENSATION FOR MEDICAL SERVICES INCURRED FROM THE 

DATE CLAIMANT WAS SEEN BY DR. SCOTT IN FEBRUARY, 1975 SHOULD HAVE 

BEEN ACCEPTED. 

THE ISSUE OF AGGRAVATION WAS WITHDRAWN BY THE CLAIMANT AT THE 

TIME OF THE SECOND SESSION OF THE HEARING, THEREFORE, THE DENIAL OF 

CLAIMANT'S CLAIM FOR AGGRAVATION MADE BY THE FUND ON MAY 8, 1 975 IS 

NOT BEFORE THE BOARD. HOWEVER, THE FUND DID NOT ACT UPON CLAIMANT'S 

CLAIM FOR FURTHER MEDICAL CARE AND TREATMENT UNDER THE PROVISIONS 

OF ORS 656.245 AND THIS AMOUNTS TO A DE FACTO DENIAL. THIS DENIAL 
BEING IMPROPER, CLAIMANT'S COUNSEL IS ENTITLED TO AN ATTORNEY FEE 

PURSUANT TO ORS 656.386• CAVINS v. SAIF (UNDERSCORED), 75 OR AD SH 

1963. 

ORDER 

THE ORDER OF THE REFEREE, DATED FEBRUARY 1 8, 1976 1 IS REVERSED. 
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The  efe ee concluded that the claimant had failed to sustain
HER BURDEN OF PROOF TO ESTABLISH THAT SHE WAS ENTITLED TO COMPENSA
TION FOR THE MEDICAL SERVICES OBTAINED AS A RESULT OF THE INDUSTRIAL
INJURY OF 1969.

The boa d, on de novo  eview, finds that when claimant con
sulted WITH DR. SCOTT IN FEBRUARY, 1 9 7 5 HE REQUESTED THAT THE FUND
REOPEN HER CLAIM FOR TREATMENT. HIS REQUEST WAS NOT BASED ON ANY
CLAIM OF AGGRAVATION, CLAIMANT WAS EXPERIENCING NO TIME LOSS, THERE
FORE, IT SHOULD HAVE PROBABLY BEEN CONSTRUED AS A REQUEST FOR FUR
THER MEDICAL CARE AND TREATMENT UNDER THE PROVISIONS OF ORS 6 5 6.2 4 5 .
HOWEVER, THE FUND DENIED CLAIMANT S CLAIM ON THE GROUNDS THAT DR.
SCOTT'S MEDICAL REPORT DID NOT SUPPORT HER CLAIM FOR AGGRAVATION.

The  eco d indicates that the hea ing consisted of two sessions
AT THE FIRST SESSION, THE ISSUE OF AGGRAVATION WAS (UNDERSCORED) PRE
SENTED TO THE REFEREE AND THE FUND MOVED TO DISMISS ON THE GROUNDS
OF INADEQUATE MEDICAL EVIDENCE. AT THE SECOND SESSION THE ISSUE OF
AGGRAVATION WAS WITHDRAWN AND THE SOLE ISSUE BEFORE THE REFEREE WAS
CLAIMANT1 S RIGHT TO MEDICAL CARE AND TREATMENT UNDER THE PROVISIONS
OF ORS 6 5 6.2 45 . BETWEEN SESSIONS THE DEPOSITION OF DR. SCOTT WAS
TAKEN.

Dr. SCOTT, IN RESPONSE TO INQUIRIES MADE TO HIM BY THE FUND
PRIOR TO THE HEARING AND ALSO IN HIS DEPOSITION, STATED THAT CLAIM
ANT* S PRESENT NEED FOR TREATMENT WAS RELATED TO THE SEQUELAE OF
HER INDUSTRIAL INJURY. THE REFEREE SAID THAT DR. SCOTT1 S OPINION WAS
NOT SUFFICIENTLY CONCLUSIVE IT IS NOT NECESSARY THAT HIS OPINION
BE CONCLUSIVE IN ORDER TO MEET THE REQUIRED STANDARDS OF MEDICAL
PROBABILITY. DR. SCOTT1 S MEDICAL REPORT CLEARLY IDENTIFIES CLAIMANT1 S
PROBLEMS AS BEING RELATED TO HER INJURY AND, ON CROSS-EXAMINATION,
COUNSEL FOR THE FUND WAS UNABLE TO PERSUADE DR. SCOTT TO CHANGE HIS
EXPRESSED OPINION THAT CLAIMANT WAS PRESENTLY SUFFERING FROM CONDI
TIONS BROUGHT ON HER BY HER INDUSTRIAL INJURY. DR. SCOTT'S TESTIMONY
MUST BE TREATED THE SAME AS THAT OF ANY TREATING PHYSICIAN. THE FUND
DID NOT ATTEMPT TO REBUT DR. SCOTT S OPINION BY ANY CONTRARY MEDICAL
OPINIONS.

The boa d concludes that it is sufficient if claimant can ES
TABLISH WHETHER OR NOT HER CONDITION IS MATERIALLY RELATED TO THE
INDUSTRIAL INJURY, IT IS NOT NECESSARY FOR HER TO ESTABLISH THAT HER
CONDITION IS RELATED TO THE INDUSTRIAL INJURY WITHOUT INQUIRY AS TO
ANY OTHER FACTOR AND, IN THIS CASE, THE BOARD CONCLUDES THAT CLAIM
ANT HAS ESTABLISHED THAT HER PRESENT CONDITION IS RELATED TO THE IN
DUSTRIAL INJURY SUFFERED ON SEPTEMBER 1 1 , 1 96 9 AND, THEREFORE, CLAIM
ANT'S CLAIM FOR COMPENSATION FOR MEDICAL SERVICES INCURRED FROM THE
DATE CLAIMANT WAS SEEN BY DR. SCOTT IN FEBRUARY, 1 9 75 SHOULD HAVE
BEEN ACCEPTED.

The issue of agg avation was withd awn by the claimant at the

TIME OF THE SECOND SESSION OF THE HEARING, THEREFORE, THE DENIAL OF
CLAIMANT'S CLAIM FOR AGGRAVATION MADE BY THE FUND ON MAY 8 , 1 975 IS
NOT BEFORE THE BOARD. HOWEVER, THE FUND DID NOT ACT UPON CLAIMANT'S
CLAIM FOR FURTHER MEDICAL CARE AND TREATMENT UNDER THE PROVISIONS
OF ORS 6 5 6.2 4 5 AND THIS AMOUNTS TO A DE FACTO DENIAL. THIS DENIAL
BEING IMPROPER, CLAIMANT'S COUNSEL IS ENTITLED TO AN ATTORNEY FEE
PURSUANT TO ORS 6 5 6 . 3 8 6 . CAVINS V. SAIF (UNDERSCORED) , 75 OR AD SH
1 9 6 3 .

ORDER

The order of the referee, dated February is, 1976, is reversed.
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CLAIMANT.' S CLAIM FOR COMPENSATION FOR MEDICAL SERVICES BEGIN

NING FROM THE·OATE SHE WAS SEEN B:V DR. SCO:r"T IN FEBRUARY, 1975. IS 
REMANDED TO THE STATE ACC_l_pENT INSURA.NCE F'UND FOR0 .PAYME 0NT PURSUANT 

TO THE PROVISIONS OF OR~ 6 5 6 • 2. 4 5 • · 

CLAIMANT' s COUNSEL IS AWARDED AS A REASONABLE' ATTORNEY FEE FOR 
HIS SERVICES AT THE HEARING_ BEFORE THE REFEREE THE SUM OF 800 DOLLARS, 
PAYABLE BY THE STATE ACCIDENT INSURANCE FUND 0 

CLAIMANT' s COUNSEL IS AWARDED AS A REASONABLE ATTORNEY FEE FOR 
HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW THE SUM OF 3 5 0 DOL
LARS, PAYABLE BY THE STATE ACCIDENT INSURANCE FUNO 0 

WCB CASE NO. 75-3374 

GEORGE JOHNSON CLAIMANT 
DON SWINK, CLAIMANTf S ATTY, 
ROGER WARREN, DEFENSE ATTY. 
REQUEST FOR REVIEW BY EMPLOYER 

AUGUST 4, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE 0 

. EMPLOYER REQUESTS BOARD REVIEW OF THE REFEREE'S ORDER WHICH 
GRANTED CLAIMANT AN AWARD OF PERMANENT TOTAL DISABILITY. 

·CLAIMANT SUFFERED TWO COMPENSABLE INJURIES. THE FIRST, SUF
FERED ON JUNE 2 7 1 196 7, WAS AN ADHESIVE CAPSULITIS ANO CLAIMANT WAS 
TREATED BY DR 0 HOCKEY AND DR 0 JAMES. LATER IN 1972. CLAIMANT COM
PLAINED OF RIGHT NECK PAIN, HIGHT SHOULDER PAIN AND NUMBNESS AND 

RIGHT FINGERS TINGLING WHICH OR 0 JAMES DIAGNOSED AS RECURRENT ADHE
SIVE CAPSULITIS AND CG -7 DEGENERATIVE ARTHRITIS. A DETERMINATION 
ORDER DATED OCTOBER 8 1 196 8 AWARDED CLAIMANT 1 5 PER CENT LOSS OF 
RIGHT ARM 0 

CLAIMANT SUFFERED THE SECOND INJURY ON NOVEMBER 1 4, 196 9 • THE 
ORIGINAL DIAGNOSIS REL,.ATED TO THE LEFT LEG ANO THIGH. CLAIMANT RE
TURNED TO WORK IN FEBRUARY, 1970 • A DETERMINATION ORDER ISSUED 
AUGUST 2, 1971 GRANTED CLAIMANT 23 DEGREES FOR 15 PER CENT LOSS OF 

LEFT LEG. 

0N JULY 1 1, 1972 THE CLAIM WAS REOPENED FOR FURTHER SURGERY 
WHICH WAS DONE BY DR. SLOCUM ON JULY 1 1 , 197 2 • ON MARCH 8 1 197 3 OR. 
SLOCUM FOUND CLAIMANT'S CONDITION MEDICALLY STATIONARY ANO .HE FELT 
CLAIMANT WAS UNEMPLOYABLE ON THE BASIS OF !-!IS THIGH INJURY.' 

0NJULY12, 1973 A LAMINECTOMYANOOISCECTOMYATL4-5 1 RIGHT 
WAS PERFORMED BY OR 0 FLANAGAN. 

IN MIO-1973 A PSYCHOLOGICAL EVALUATION OF CLAIMANT RESULTED IN 
A POOR PROGNOSIS FOR CLAIMANT TO RETURN TO WORK. 

CLAIMANT WAS REFERRED TO THE BACK EVALUATION CLINIC AT .THE 
DISABILITY PREVENTION DIVISION IN JANUARY. 1 974 • THE DIAGNOSES WERE 
LOW BACK AND RIGHT LEG PAIN - POSITIONAL VERTIGO - PARTIALLY FROZEN 
RIGHT SHOULDER - SOME HYPERTENSION ANO HYSTERICAL SENSORY LOSS OF 
RIGHT ARM AND LEFT LEG. THE PHYSICIANS FELT THAT CLAIMANT COULON' T 
RETURN TO HIS OLD OCCUPATION, BUT PROBABLY COULD RETURN TO LIGHT 
TYPE WORK.· ON MARCH 1 1 , 1974 DR 0 GOLDEN CONCURRED W 1TH THE FINDINGS 
OF THE BACK EVALUATION CLINIC 0 

--77-

Claimant's claim for compensation for me ical services begin

ning FROM THE DATE SHE WAS SEEN BY DR. SCOTT IN FEBRUARY, 1 9 7 5 IS
REMANDED TO THE STATE ACCIDENT INSURANCE FUND FOR PAYMENT PURSUANT
TO THE PROVISIONS OF ORS 6 56 . 2 4 5 .

Claimant's counsel is awar e as a reasonable attorney fee for

HIS SERVICES AT THE HEARING BEFORE THE REFEREE THE SUM OF 80 0 DOLLARS,
PAYABLE BY THE STATE ACCIDENT INSURANCE FUND.

Claimant's counsel is awar e as a reasonable attorney fee for

HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW THE SUM OF 3 5 0 DOL
LARS, PAYABLE BY THE STATE ACCIDENT INSURANCE FUND.

Claimant suffere two compensable injuries, the first, suf

fere ON JUNE 2 7 , 1 9 6 7 , WAS AN ADHESIVE CAPSULITIS AND CLAIMANT WAS
TREATED BY DR. HOCKEY AND DR. JAMES. LATER IN 1 9 72 CLAIMANT COM
PLAINED OF RIGHT NECK PAIN, RIGHT SHOULDER PAIN AND NUMBNESS AND
RIGHT FINGERS TINGLING WHICH DR. JAMES DIAGNOSED AS RECURRENT ADHE
SIVE CAPSULITIS AND C6 -7 DEGENERATIVE ARTHRITIS. A DETERMINATION
ORDER DATED OCTOBER 8 , 1 96 8 AWARDED CLAIMANT 15 PER CENT LOSS OF
RIGHT ARM.

Claimant suffere the secon injury on November 1 4 , 1 9 6 9 . the

ORIGINAL DIAGNOSIS RELATED TO THE LEFT LEG AND THIGH. CLAIMANT RE
TURNED TO WORK IN FEBRUARY, 1 97 0 . A DETERMINATION ORDER ISSUED
AUGUST 2 , 197 1 GRANTED CLAIMANT 23 DEGREES FOR 15 PER CENT LOSS OF
LEFT LEG.

On JULY 1 1 , 1 97 2 THE CLAIM WAS REOPENED FOR FURTHER SURGERY

WHICH WAS DONE BY DR. SLOCUM ON JULY 11, 1972. ON MARCH 8, 1973 DR.
SLOCUM FOUND CLAIMANT'S CONDITION MEDICALLY STATIONARY AND HE FELT
CLAIMANT WAS UNEMPLOYABLE ON THE BASIS OF HIS THIGH INJURY.

On JULY 12, 1973 A LAM INE CTO MY AND DISCECTOMY AT L4 -5 , R IGHT

WAS PERFORMED BY DR. FLANAGAN.

In MID 1 97 3 A PSYCHOLOGICAL EVALUATION OF CLAIMANT RESULTED IN

A POOR PROGNOSIS FOR CLAIMANT TO RETURN TO WORK.

Claimant was referre to the back evaluation clinic at the

DISABILITY PREVENTION DIVISION IN JANUARY, 1 97 4 . THE DIAGNOSES WERE
LOW BACK AND RIGHT LEG PAIN POSITIONAL VERTIGO PARTIALLY FROZEN
RIGHT SHOULDER SOME HYPERTENSION AND HYSTERICAL SENSORY LOSS OF
RIGHT ARM AND LEFT LEG. THE PHYSICIANS FELT THAT CLAIMANT COULDN'T
RETURN TO HIS OLD OCCUPATION, BUT PROBABLY COULD RETURN TO LIGHT
TYPE WORK. ON MARCH 1 1 , 1 97 4 DR. GOLDEN CONCURRED WITH THE FINDINGS
OF THE BACK EVALUATION CLINIC.

WCB CASE NO. 75-3374 AUGUST 4, 1976

DON SWINK, CLAIMANT S ATTY,
ROGER WARREN, DEFENSE ATTY.
REQUEST FOR REVIEW BY EMPLOYER

GEORGE JOHNSON. CLAIMANT
nriM c\A/  mu* i  im amt c  x*rv

Reviewe by boar members wilson an moore.

Employer requests boar review of the referee's or er which

grante claimant an awar of permanent total  isability.
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RAAF EXAMINED CLAIMANT ON .JUNE 19, 1975 AND FOUND CLAIMANT'S 
COMPLAINTS OF DISABILITY IN THE LEFT LEG TO BE OUT OF PROPORTION TO 
HIS OBJECTIVE FINDINGS. DR. RAAF FELT THERE WAS A LARGE FUNCTIONAL 
ELEMENT PRESENT, EITHER HYSTERICAL OR MALINGERING, HE FELT THE CLAIM 
COULD BE CLOSED. 

ON JULY 3 0, 197 5 A SECOND DETERMINATION ORDER AWARDED CLAIMANT 
6 4 DEGREES FOR 2 0 PER CENT UNSCHEDULED LOW BACK DISABILITY. 

THE REFEREE FOUND CLAIMANT TO BE A CREDIBLE WITNESS A.ND THAT 
HE WAS NOT MALINGERING. CLAIMANT'S TESTIMONY WAS CORROBOARATED BY 
WITNESSES AND, BASED ON CLAIMANT'S AGE, EDUCATION, WORK POTENTIAL, 
HE CONCLUDED THAT CLAIMANT WAS UNABLE TO RETURN TO REGULAR, GAINFUL 
EMPLOYMENT AND AWARDED CLAIMANT PERMANENT TOTAL DISABILITY AS OF 

THE DATE OF HIS ORDER, DECEMBER 2 2, 1 97 5 • 

THE BOARD, ON DE NOVO REVIEW, FINDS THAT THE MEDICAL EVIDENCE 
DOES NOT SUPPORT A FINDING OF PERMANENT TOTAL DISABILITY. 

THE REPORT OF .JANUARY 25, 1974 OF THE BACK EVALUATION CLINIC 
STATES CLAIMANT'S TOTAL LOSS OF FUNCTION OF THE BACK TO BE MILDLY 

I 
MODERATE - LOSS OF FUNCTION OF THE NECK AS MINIMAL, LOSS OF FUNC-
TION OF THE RIGHT SHOULDER AS MILD. DR. GOLDEN, ON MARCH 1 1 , 197 4, 
CONCURRED. 

DR. RAAF ON .JUNE 19, 1975 FELT THAT 15 PER CENT WAS A FAIR AWARD 
FOR CLAIMANT'S RIGHT ARM DISABILITY, LOSS OF FUNCTION OF THE BACK WAS 
1 0 DEGREES AND 1 5 DEGREES FOR LOSS OF FUNCTION OF THE LEFT LEG. DR. 
GOLDEN ALSO AGREES WITH THIS. 

THE BOARD ALSO. FINDS THAT THE MEDICALS SUGGEST CLAIMANT TO BE 
EXAGGERATING HIS SYMPTOMS. DR. GANTENBEIN' S REPORT OF MAY 2, 19 7 3 
FOUND A DISCREPANCY BETWEEN FINDINGS AND SYMPTOMS. IN DR. HICKMAN'S 
REPORT HE FOUND A POSSIBILITY OF CLAIMANT'S 'FAKING' HIS PSYCHOLOGI
CAL TESTS. DR• RAAF ALSO HAD NOTED EVIDENCE OF CLAIMANT'S EXAGGER
ATING HIS SYMPTOMS - HE FELT THERE WAS A FUNCTIONAL ELEMENT OF HYS
TERIA OR .MALINGERING. 

CLAIMANT ALSO SHOWS NO DESIRE, INCLINATION OR EFFORT TO RETURN 
TO WORK OR TO RECEIVE RETRAINING EVEN THOUGH THE BACK EVALUATION 
CLINIC STATED CLAIMANT COULD PROBABLY ENGAGE IN LIGHTER WORK. CLAIM
ANT'S LACK OF MOTIVATION SEEMS TO INDICATE THAT CLAIMANT DESIRES TO 

RETIRE. 

8ASED ON THE FOREGOING FINDINGS, THE BOARD CONCLUDES CLAIMANT 
DID NOT SUSTAIN HIS BURDEN OF PROVING BY THE PREPONDERANCE OF THE 
EVIDENCE THAT HE IS PERMANENTLY AND TOTALLY DISABLED. THE BOARD 
CONCLUDES THAT THE PREVIOUS AWARD OF 6 4 DEGREES ADEQUATE.LY COM PEN
SATES CLAIMANT FOR HIS LOSS OF WAGE EARNING CAPACITY. 

ORDER 

THE ORDER OF THE REFEREE, DATED DECEMBER 22, 1975, IS REVERSED. 

THE DETERMINATION ORDER OF JULY 30, 1975 IS AFFIRMED, 

-7 8 -
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Dr. RAAF EXAMINED CLAIMANT ON JUNE 1 9 , 1 97 5 AND FOUND CLAIMANT* S
COMPLAINTS OF DISABILITY IN THE LEFT LEG TO BE OUT OF PROPORTION TO
HIS OBJECTI E FINDINGS. DR. RAAF FELT THERE WAS A LARGE FUNCTIONAL
ELEMENT PRESENT, EITHER HYSTERICAL OR MALINGERING. HE FELT THE CLAIM
COULD BE CLOSED.

On JULY 3 0 ,
64 DEGREES FOR 20

1 9 7 5 A SECOND DETERMINATION ORDER AWARDED CLAIMANT
PER CENT UNSCHEDULED LOW BACK DISABILITY.

The referee fou d claima t to be a credible wit ess a d that
HE WAS NOT MALINGERING. CLAIMANT* S TESTIMONY WAS CORROBOARATE D BY
WITNESSES AND, BASED ON CLAIMANT'S AGE, EDUCATION, WORK POTENTIAL,
HE CONCLUDED THAT CLAIMANT WAS UNABLE TO RETURN TO REGULAR, GAINFUL
EMPLOYMENT AND AWARDED CLAIMANT PERMANENT TOTAL DISABILITY AS OF
THE DATE OF HIS ORDER, DECEMBER 22 , 1 97 5 .

The boar , on  e novo review, fin s that the me ical evi ence

DOES NOT SUPPORT A FINDING OF PERMANENT TOTAL DISABILITY.

The report of J nu ry 2 5 , 1974 of the b ck ev lu tion

STATES CLAIMANT* S TOTAL LOSS OF FUNCTION OF THE BACK TO BE M
MODERATE LOSS OF FUNCTION OF THE NECK AS MINIMAL, LOSS OF
TION OF THE RIGHT SHOULDER AS MILD. DR. GOLDEN, ON MARCH 1 1
CONCURRED.

Dr. RAAF ON JUNE 19, 1975 FELT THAT 15 PER CENT WAS A FAIR AWARD
FOR CLAIMANT* S RIGHT ARM DISABILITY, LOSS OF FUNCTION OF THE BACK WAS
1 0 DEGREES AND 1 5 DEGREES FOR LOSS OF FUNCTION OF THE LEFT LEG. DR.
GOLDEN ALSO AGREES WITH THIS.

The BOARD ALSO FINDS THAT THE MEDICALS SUGGEST CLAIMANT TO BE
EXAGGERATING HIS SYMPTOMS. DR. GANTENBEIN*S REPORT OF MAY 2, 1973
FOUND A DISCREPANCY BETWEEN FINDINGS AND SYMPTOMS. IN DR. HICKMAN* S
REPORT HE FOUND A POSSIBILITY OF CLAIMANT'S 'FAKING* HIS PSYCHOLOGI
CAL TESTS. DR. RAAF ALSO HAD NOTED E IDENCE OF CLAIMANT* S EXAGGER
ATING HIS SYMPTOMS HE FELT THERE WAS A FUNCTIONAL ELEMENT OF HYS
TERIA OR MALINGERING.

Claimant also shows no  esire, inclination or effort to return

TO WORK OR TO RECEI E RETRAINING E EN THOUGH THE BACK E ALUATION
CLINIC STATED CLAIMANT COULD PROBABLY ENGAGE IN LIGHTER WORK. CLAIM
ANT'S LACK OF MOTI ATION SEEMS TO INDICATE THAT CLAIMANT DESIRES TO
RETIRE.

CLINIC
ILDLY
FUNC-
, 1974,

Base on the foregoing fin ings, the boar conclu es claimant

DID NOT SUSTAIN HIS BURDEN OF PRO ING BY THE PREPONDERANCE OF THE
E IDENCE THAT HE IS PERMANENTLY AND TOTALLY DISABLED. THE BOARD
CONCLUDES THAT THE PRE IOUS AWARD OF 64 DEGREES ADEQUATELY COMPEN
SATES CLAIMANT FOR HIS LOSS OF WAGE EARNING CAPACITY.

ORDER
The ORDER OF THE REFEREE, DATED DECEMBER 2 2 , 1 9 7 5 , IS RE ERSED.

The  etermination or er of july 30, 1975 is affirme .
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WCB CASE NO. 75-371 

DUANE PRATT, CLAIMANT 
GLENN PRO HAS KA, C LAI MANT 1 S ATTY. 

DEPT. OF JUSTICE, DEFENSE ATTY. 

REQUEST FOR REVIEW BY SAIF 

AUGUST 4, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE. 

THE STATE ACCIDENT INSURANCE FUND REQUESTS BOARD REVIEW OF THE 

REFEREE'S ORDER WHICH FOUND CLAIMANT TO BE PERMANENTLY AND TOTALLY 

DISABLED, CONTENDING THAT THE AWARD OF 80 DEGREES FOR 25 PER CENT . 

UNSCHEDULED LOW BACK DISABILITY GRANTED CLAIMANT BY THE OPINION -AND 

ORDER ENTERED IN DUANE S 0 PRATT, CLAIMANT (UNDERSCORED), WCB CASE 

N0 0 73-3697 ON APRIL 17, 1974, ADEQUATELY COMPENSATED CLAIMANT 0 

CLAIMANT SUFFERED AN INJURY ON SEPTEMBER 23, 1969 0 THE CLAIM 

WAS FIRST CLOSED BY DETERMINATION ORDER MAILED DECEMBER 8, 1969, 

WHICH AWARDED COMPENSATION FOR TIME LOSS ONLY. THE CLAIM WAS RE

OPENED AND CLOSED BY A SECOND DETERMINATION ORDER MAILED AUGUST 2 o·, 
197 3, WHICH AWARDED CLAIMANT 4 8 DEGREES FOR 1 5 PER CENT UNSCHEDULED 

LOW BACK DISABILITY. A HEARING WAS REQUESTED AND AS A RESULT THEREOF, 

THE REFEREE, ON APRIL 17, 1974, INCREASED THE AWARD TO 80 DEGREES. 

0N JANUARY 2 3, 197 S, CLAIMANT FILED A CLAIM FOR AGGRAVATION 

WHICH WAS DENIED BY THE STATE ACCIDENT INSURANCE FUND AND CLAIMANT 

REQUESTED A HEARING. THE REFEREE DISMISSED THE HEARING ON THE GROUND 

THAT HE LACKED JURISDICTION, SETTING FORTH IN HIS ORDER SEVERAL GROUNDS 

FOR THIS RULING. CLAIMANT APPEALED. THE BOARD REVERSED THE REFEREE'S 

ORDER AND REMANDED THE MATTER TO THE HEARINGS DIVISION FOR A HEARING 

ON THE MERITS. THE STATE ACCIDENT INSURANCE FUND APPEALED THAT RUL

ING AND THE CIRCUIT COURT FOR MULTNOMAH COUNTY, ON JANUARY 2 • 197 6 • 

UPHELD THE BOARD'S RULING AND THE CLAIM WAS REMANDED FOR A HEARING 

ON THE MERITS. THIS HEARING WAS HELD ON MARCH 1 5, 1 976 BEFORE 

REFEREE LEAHY AND THE OPINION AND ORDER ENTERED, AS A RESULT THEREOF, 

IS THE BASIS FOR THIS REVIEW, 

CLAIMANT HAS NOT BEEN EMPLOYED SINCE DECEMBER, 1 973, ALTHOUGH 

HE APPLIED FOR TWO WATCHMAN JOBS BUT OBTAINED NEITHER AND HE ALSO 

ATTEMPTED TO GO BACK TO HIS JOB AS A DRAFTSMAN, BUT WAS UNABLE TO DO 

THE WORK BECAUSE OF HIS BACK PAIN 0 CLAIMANT ALLEGES HE IS NOT NOW 

WORKING BECAUSE OF THE BACK PAIN, DENYING THAT HE WAS LAVED-OFF, 

THE REFEREE·, REFERRING TO HIS PREVIOUS OPINION, STATED THAT THE 

PREPONDERANCE OF THE MEDICAL EVIDENCE INDICATES THAT CLAIMANT'S PHY

SICAL LOSS OF FUNCTION IS NOT GREAT 0 ITS DEGREE IS SO DISTORTED BY THE 

PSYCHOLOGICAL COMPONENT THAT ACCURACY IN EVALUATING THE DISABILITY 

IS ELUSIVE. PRIOR TO THE LAST HEARING CLAIMANT WAS GIVEN ADDITIONAL 

PSYCHOLOGICAL COUNSELING AT THE PSYCHOLOGICAL CENTER. DR 0 FLEMING, 

A PSYCHOLOGIST, STATED THAT THE INDUSTRIAL ACCIDENT WAS A MAJOR FAC

TOR IN CLAIMANT'S PRESENT PSYCHOLOGICAL STATUS, DR 0 BEALS, A PSYSI

CIAN, STATED TH~T IN VIEW OF CLAIMANT'S PSYCHOLOGICAL EVALUATION, RE

TURNING CLAIMANT TO WORK PRESENTED A DIFFICULT CHALLENGE. FROM A 
PURELY PHYSICAL STANDPOINT, DR 0 BEALS FELT CLAIMANT COULD RETURN TO 

WORK IN A JOB NOT REQUIRING HEAVY LIFTING OR REQUIRING HIM TO SIT AND 

WORK OVER A DRAWING BOARD. HE HAD NO SPECIFIC SUGGESTIONS, BUT FELT 

THAT RETURNING CLAIMANT TO DRAFTING AT THAT POINT IN TIME WOULD NOT 

BE SUCCESSFUL. 

EFFORTS ON THE PART OF BOTH THE VOCATIONAL REHABILITATION DIVI

SION AND THE PSYCHOLOGICAL CENTER WERE UNSUCCESSFUL. COUNSELOR 

RICHARD GRANDEL REPORTED_- '•••HIS (CLAIMANT) CONDITION PHYSICAL AND 

-7 9 -

WCB CASE NO. 75-371 1976AUGUST 4,

DUANE PRATT, CLAIMANT
GLENN PROHASKA, CLAIMANT S ATTY.
DEPT. OP JUSTICE, DEFENSE ATTY.
REQUEST FOR RE IEW BY SAIF

Reviewe by boar members wilson an moore.

The state acci ent insurance fun requests boar review of the
referee’s or er which foun claimant to be permanently an totally

DISABLED, CONTENDING THAT THE AWARD OF 80 DEGREES FOR 25 PER CENT
UNSCHEDULED LOW BACK DISABILITY GRANTED CLAIMANT BY THE OPINION AND
ORDER ENTERED IN DUANE S. PRATT, CLAIMANT (UNDERSCORED) , WCB CASE
NO. 7.3 -36 97 ON APRIL 1 7 , 1 9 74 , ADEQUATELY COMPENSATED CLAIMANT,

Claimant suffere an injury on September 23, 1 96 9 . the claim

WAS FIRST CLOSED BY DETERMINATION ORDER MAILED DECEMBER 8 , 1 96 9 ,
WHICH AWARDED COMPENSATION FOR TIME LOSS ONLY. THE CLAIM WAS RE
OPENED AND CLOSED BY A SECOND DETERMINATION ORDER MAILED AUGUST 20,
1 9 7 3 , WHICH AWARDED CLAIMANT 48 DEGREES FOR 15 PER CENT UNSCHEDULED
LOW BACK DISABILITY. A HEARING WAS REQUESTED AND AS A RESULT THEREOF,
THE REFEREE, ON APRIL 1 7 , 1 97 4 , INCREASED THE AWARD TO 80 DEGREES.

On JANUARY 2 3 , 1 9 7 5, CLAIMANT FILED A CLAIM FOR AGGRA ATION
WHICH WAS DENIED BY THE STATE ACCIDENT INSURANCE FUND AND CLAIMANT
REQUESTED A HEARING. THE REFEREE DISMISSED THE HEARING ON THE GROUND
THAT HE LACKED JURISDICTION, SETTING FORTH IN HIS ORDER SE ERAL GROUNDS
FOR THIS RULING. CLAIMANT APPEALED. THE BOARD RE ERSED THE REFEREE'S
ORDER AND REMANDED THE MATTER TO THE HEARINGS DI ISION FOR A HEARING
ON THE MERITS. THE STATE ACCIDENT INSURANCE FUND APPEALED THAT RUL
ING AND THE CIRCUIT COURT FOR MULTNOMAH COUNTY, ON JANUARY 2 , 1 97 6 ,
UPHELD THE BOARD'S RULING AND THE CLAIM WAS REMANDED FOR A HEARING
ON THE MERITS. THIS HEARING WAS HELD ON MARCH 1 5 , 1 97 6 BEFORE
REFEREE LEAHY AND THE OPINION AND ORDER ENTERED, AS A RESULT THEREOF,
IS THE BASIS FOR THIS RE IEW.

Claimant has not been employe since December, 1 9 7 3 , although

HE APPLIED FOR TWO WATCHMAN JOBS BUT OBTAINED NEITHER AND HE ALSO
ATTEMPTED TO GO BACK TO HIS JOB AS A DRAFTSMAN, BUT WAS UNABLE TO DO
THE WORK BECAUSE OF HIS BACK PAIN. CLAIMANT ALLEGES HE IS NOT NOW
WORKING BECAUSE OF THE BACK PAIN, DENYING THAT HE WAS LAYED-OFF.

The referee, referring to his previous opinion, state that the
PREPONDERANCE OF THE MEDICAL E IDENCE INDICATES THAT CLAIMANT'S PHY
SICAL LOSS OF FUNCTION IS NOT GREAT. ITS DEGREE IS SO DISTORTED BY THE
PSYCHOLOGICAL COMPONENT THAT ACCURACY IN E ALUATING THE DISABILITY
IS ELUSI E. PRIOR TO THE LAST HEARING CLAIMANT WAS GI EN ADDITIONAL
PSYCHOLOGICAL COUNSELING AT THE PSYCHOLOGICAL CENTER. DR. FLEMING,
A PSYCHOLOGIST, STATED THAT THE INDUSTRIAL ACCIDENT WAS A MAJOR FAC
TOR IN CLAIMANT'S PRESENT PSYCHOLOGICAL STATUS. DR. BEALS, A PSYSI-
CI AN, STATED THAT IN  IEW OF CLAIMANT1 S PSYCHOLOGICAL E ALUATION, RE
TURNING CLAIMANT TO WORK PRESENTED A DIFFICULT CHALLENGE. FROM A
PURELY PHYSICAL STANDPOINT, DR. BEALS FELT CLAIMANT COULD RETURN TO
WORK IN A JOB NOT REQUIRING HEA Y LIFTING OR REQUIRING HIM TO SIT AND
WORK O ER A DRAWING BOARD. HE HAD NO SPECIFIC SUGGESTIONS, BUT FELT
THAT RETURNING CLAIMANT TO DRAFTING AT THAT POINT IN TIME WOULD NOT
BE SUCCESSFUL.

Efforts on the part of both the vocational rehabilitation  ivi

sion AND THE PSYCHOLOGICAL CENTER WERE UNSUCCESSFUL. COUNSELOR
RICHARD CRANDEL REPORTED '...HIS (CLAIMANT) CONDITION PHYSICAL AND
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IS TOO DISABLING NOW TO SAY OUR SERVICES CAN RESULT IN SUIT

ABLE EMPLOYMENT. THE FILE IS CLOSED ON THAT BASIS.' 

THE REFEREE FELT THAT, BASED ON CLAIMANT'S TESTIMONY, HE MIGHT 
BE CONSIDERED AS LACKING IN MOTIVATION TO THE EXTENT THAT WOULD EX

CLUDE A FINDING OF PERMANENT TOTAL DISABILITY. DR. HICKMAN HAD FELT 

THAT AN AWARD OF TOTAL PERMANENT DISABILITY WOULD GIVE CLAIMANT A 

FEELING OF FINANCIAL SECURITY. THIS MIGHT STABILIZE HIS EMOTIONAL CON

DITION SOMEWHAT AND, HOPEFULLY. CLAIMANT COULD REACH THE POINT 

WHERE HE WOULD BE ABLE TO ABANDON TOTAL PERMANENT DISABILITY STATUS 

AND RE:TURN TO GAINFUL EMPLOYMENT. 

THE PSYCHOLOGICAL CENTER REPORTED THAT CLAIMANT WAS A PERMA

NENT TOTAL. CLAIMANT'S TESTIMONY REVEALS THAT HE IS ABLE TO ATTEND 

TWO COMMUNITY CLASSES A TERM WHICH WOULD INDICATE THAT, AS DR, 

BEALS FELT, THERE PROBABLY IS SOME TYPE OF WORK CLAIMANT CAN DO 

THAT DOESN'T REQUIRE HEAVY LIFTING OR WORKING OVER A DRAWING BOARD, 

THE REFEREE, BASED UPON THE PSYCHOLOGICAL REPORTS AND ACCEPT

ING, IN THIS CASE, THAT LACK OF MOTIVATION WAS A PSYCHOLOGICAL DETER

MINATION, FOUND CLAIMANT AT THE PRESENT TIME TO BE PERMANENTLY AND 

TOTALLY DISABLED, 

THE BOARD• ON DE NOVO REVIEW, DOES NOT FEEL THAT CLAIMANT AT 

THE PRESENT TIME IS MEDICALLY STATIONARY AND, THEREFORE, HE CANNOT 

BE CONSIDERED AS PERMANENTLY AND TOTALLY DISABLED. 

IT IS VERY OBVIOUS THAT CLAIMANT NEEDS EXTENSIVE PSYCHOLOGICAL 

AND PSYCHIATRIC CARE AND TREATMENT AND THE BOARD CONCLUDES THAT 

CLAIMANT'S CLAIM SHOULD BE REOPENED SO THAT CLAIMANT MAY RECEIVE 

SUCH CARE AND TREATMENT TOGETHER WITH COMPENSATION, AS PROVIDED BY 

LAW, COMMENCING ON THE DATE OF THIS ORDER, 

ORDER 

THE ORDER OF THE REFEREE, DATED MARCH 1 9, 197 6, IS REVERSED. 

CLAIMANT'S CLAIM IS REMANDED TO THE STATE ACCIDENT INSURANCE 

FUND FOR SUCH CARE AND TREATMENT, INCLUDING PSYCHIATRIC AND PSYCHO

LOGICAL, AS HE MAY REQUIRE AND FOR THE PAYMENT OF COMPENSATION, AS 

PROVIDED BY LAW, COMMENCING ON THE DATE OF THIS ORDER AND UNTIL 

CLAIMANT'S CLAIM IS CLOSED PURSUANT TO ORS 656,268, 

CLAIMANT'S COUNSEL IS AWARDED AS A REASONABLE ATTORNEY FEE 

FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW, THE SUM OF 

3 5 0 DOLLARS, PAYABLE BY THE STATE ACCIDENT INSURANCE FUND, 

WCB CASE NO. 75-2057 

ALBERT I. NEEDHAM, CLAIMANT 
ALLEN T • MURPHY, CLAI MANT 1 S ATTY• 

JAMES HUEGLI, DEFENSE ATTY. 
REQUEST FOR REVIEW BY EMPLOYER 

AUGUST 4, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE 0 

THE EMPLOYER REQUESTS BOARD REVIEW OF THE REFEREE'S ORDER 

AWARDING CLAIMANT 115 0 2 DEGREES FOR BINAURAL HEARING LOSS 0 

CLAIMANT, THEN 63 YEARS OLD, FILED A CLAIM ON DECEMBER 1 8, 

-80-
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EMOTIONAL. IS TOO DISABLING NOW TO SAY OUR SER ICES CAN RESULT IN SUIT
ABLE EMPLOYMENT. THE FILE IS CLOSED ON THAT BASIS. *

The referee felt that, base on claimant s testimony, he might
BE CONSIDERED AS LACKING IN MOTI ATION TO THE EXTENT THAT WOULD EX
CLUDE A FINDING OF PERMANENT TOTAL DISABILITY. DR. HICKMAN HAD FELT
THAT AN AWARD OF TOTAL PERMANENT DISABILITY WOULD GI E CLAIMANT A
FEELING OF FINANCIAL SECURITY. THIS MIGHT STABILIZE HIS EMOTIONAL CON
DITION SOMEWHAT AND, HOPEFULLY, CLAIMANT COULD REACH THE POINT
WHERE HE WOULD BE ABLE TO ABANDON TOTAL PERMANENT DISABILITY STATUS
AND RETURN TO GAINFUL EMPLOYMENT.

The psychologic l center reported th t cl im nt w s  PERMA
NENT TOTAL. CLAIMANT'S TESTIMONY RE EALS THAT HE IS ABLE TO ATTEND
TWO COMMUNITY CLASSES A TERM WHICH WOULD INDICATE THAT, AS DR.
BEALS FELT, THERE PROBABLY IS SOME TYPE OF WORK CLAIMANT CAN DO
THAT DOESN T REQUIRE HEA Y LIFTING OR WORKING O ER A DRAWING BOARD.

The referee, base upon the psychological reports an accept

ing, IN THIS CASE, THAT LACK OF MOTI ATION WAS A PSYCHOLOGICAL DETER
MINATION, FOUND CLAIMANT AT THE PRESENT TIME TO BE PERMANENTLY AND
TOTALLY DISABLED.

The boar , on  e novo review,  oes not feel that claimant at

THE PRESENT TIME IS MEDICALLY STATIONARY AND, THEREFORE, HE CANNOT
BE CONSIDERED AS PERMANENTLY AND TOTALLY DISABLED.

It IS  ERY OB IOUS THAT CLAIMANT NEEDS EXTENSI E PSYCHOLOGICAL
AND PSYCHIATRIC CARE AND TREATMENT AND THE BOARD CONCLUDES THAT
CLAIMANT S CLAIM SHOULD BE REOPENED SO THAT CLAIMANT MAY RECEI E
SUCH CARE AND TREATMENT TOGETHER WITH COMPENSATION, AS PRO IDED BY
LAW, COMMENCING ON THE DATE OF THIS ORDER.

ORDER

The ORDER OF THE REFEREE, DATED MARCH 1.9, I 976 , IS RE ERSED.

Claimant s claim is reman e to the state acci ent insurance

FUND FOR SUCH CARE AND TREATMENT, INCLUDING PSYCHIATRIC AND PSYCHO
LOGICAL, AS HE MAY REQUIRE AND FOR THE PAYMENT OF COMPENSATION, AS
PRO IDED BY LAW, COMMENCING ON THE DATE OF THIS ORDER AND UNTIL
CLAIMANT S CLAIM IS CLOSED PURSUANT TO ORS 656.268.

Claimant s counsel is awar e as a reasonable attorney fee

FOR HIS SER ICES IN CONNECTION WITH THIS BOARD RE IEW, THE SUM OF
3 5 0 DOLLARS, PAYABLE BY THE STATE ACCIDENT INSURANCE FUND.

WCB CASE NO. 75-2057 AUGUST 4, 1976

ALBERT I. NEEDHAM, CLAIMANT
ALLEN T. MURPHY, CLAIMANT S ATTY.
JAMES HUEGLI, DEFENSE ATTY.
REQUEST FOR RE IEW BY EMPLOYER

Reviewe by boar members wilson an moore.

The employer requests boar review of the referee s or er

AWARDING CLAIMANT 115.2 DEGREES FOR BINAURAL HEARING LOSS.

Claimant, then 63 years ol , file a claim on December is,

-8 0-
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1974 ASSERTING A COMPENSABLE HEARING LOSS INCURRED DURING 42 YEARS 

OF EMPLOYMENT WITH BOISE CASCADE. THE CLAIM WAS ACCEPTED BY THE 

EMPLOYEF, AND AN AMENDED DETERMINATION ORDER ISSUED JANUARY Z 1, 1 975 

GRANTED CLAIMANT 6 DEGREES FOR 3 • 125 PER CENT LCSS OF BINAURAL HEAR

ING. 

CLAIMANT HAS WORKED IN DIFFERENT JOBS FOR THE EMPLOYER ALL OF 
WHICH HAVE EXPOSED HIM TO THE EQUIPMENT NOISE THROUGHOUT THE MILL. 

HE STATES THAT HE FIRST NOTICED A HEARING PROBLEM APPROXIMATELY 18 

YEARS AGO AND THAT HIS HEARING HAS DECREASED OVER THE PAST 1 0 YEARS. 

CLAIMANT STATES THAT HE HAS GREAT DIFFICULTY HEARING PEOPLE 

TALKING WHILE AT WORK UNLESS HE IS LOOKING DIRECTLY AT THEM - THAT 

HE IS UNABLE TO HEAR OR DISTINGUISH WHEN TWC OR MORE PEOPLE ARE TALK

ING AT THE SAME Tl ME 0 

CLAIMANT 1 S WIFE TESTIFIED THAT HE HAS MOST DIFFICULTY WHEN 

THERE IS BACKGROUND NOISE WHICH CAUSES HIM TO DIVIDE HIS ATTENTION. 

SHE ALSO STATED THAT CLAIMANT MUST TURN UP THE TELEVISION SET TO SUCH 

A VOLUME AS TO CAUSE DISCOMFORT FOR ANYONE ELSE IN THE HOUSE, A 
FELLOW WORKMAN ALSO TESTIFIED THAT CL.Al MANT 1 S HEARING HAS BEEN GET

TING NOTICEABLY WORSE IN THE PAST FIVE YEARS. 

THE REFEREE INCREASED THE AWARD TO 115.2 DEGREES FOR 60 PER 

CENT LOSS OF BINAURAL HEARING ON SPEECH DISCRIMINATION CRITERIA, A 
1 CLINICAL JUDGMENT' OF DR 0 HODGSON THAT CLAIMANT WOULD EXPERIENCE 

A HEARING LOSS OF AT LEAST 75 PER CENT - THIS LOSS IS IN SPEECH DIS

CRIMINATION AND NOT PURE TONES. 

THE BOARD, ON DE NOVO REVIEW, DISAGREES WITH THE REFEREE'S 

BAS IS FOR INCREASING THE AWARD. WCB BULLETIN 1 2 2 IS APPLICABLE IN 

THIS CASE AND THE AWARD MUST BE CALCULATED USING FREQUENCIES OF 

500, 1000, 2000, 3000, 4000 AND 6000 HZ - THE READING MUST BE AVER

AGED AND THE FORMULA SET FORTH IN ORS 656.Z14(G) MUST BE APPLIED. 

THE REFEREE FAILED TO DO THIS AND RELIED SOLELY ON DR. HODGSON' S 

TESTIMONY, 

THE ADDED FACTOR OF PRESBVCUSIS WILL BE CONSIDERED ON AN INDI

VIDUAL BASIS IF APPROPRIATELY PRESENTED, THE REFEREE FAILED TO TAKE 

THIS FACTOR INTO CONSIDERATION ALTHOUGH IT WAS PRESENTED AT THE HEAR

ING. THE BOARD BELIEVES THAT SIGNIFICANT DECIBEL CORRECTION VALUES 

DO EXIST FOR PERSONS IN THE SIXTY PLUS AGE CATEGORY, THEREFORE, COR

RECTION VALUES FOR PRESBYCUSIS SHOULD HAVE BEEN CONSIDERED. 

THE BOARD CONCLUDES THAT THE AUD !OGRAM OF APR IL 4, 1 9 7 5 WHICH 

USED THE FORMULA SET FORTH IN ORS 656,214 ( G) AND ALSO TOOK INTO CON

SIDERATION THE PRESBYCUSIS FACTOR MOST ACCURATELY PRESE1~·rs ·,·;-,;:: AC.:Tu.•:,L 

BINAURAL HEARING LOSS SUFFERED BY CLAIMANT, THIS AUDIOGRAM INDICATES 

CLAIM ANT 1 S BIN AURAL HEARING LOSS TO BE 1 9, 0 4 PER CE NT EQUAL TO 3 6, 5 5 

DEGREES. THE AWARD OF THE REFEREE IS MODIFIED ACCORDINGLY, 

ORDER 

THE ORDER OF THE REFEREE, DATED FEBRUARY 2 0, 197 6, IS HEREBY 

MODIFIED. CLAIMANT IS AWARDED 36 0 55 DEGREES FOR LOSS OF BINAURAL 
HEARING. TH IS IS IN LIEU OF THE AWARD MADE BY THE REFEREE I S ORDER 

WHICH IN ALL OTHER RESPECTS IS AFFIRMED. 

-8 1 -

1974 ASSERTING A COMPENSABLE HEARING LOSS INCURRED DURING 42 YEARS
OF EMPLOYMENT WITH BOISE CASCADE. THE CLAIM WAS ACCEPTED BY THE
E MPLOYE R AND AN AME NDED DE T E R M I N AT IO N ORDER ISSUED JANUARY 21, 1975
GRANTED CLAIMANT 6 DEGREES FOR 3.125 PER CENT LOSS OF BINAURAL HEAR
ING.

Claimant has worke in  ifferent jobs for the employer all of

WHICH HAVE EXPOSED HIM TO THE EQUIPMENT NOISE THROUGHOUT THE MILL.
HE STATES THAT HE FIRST NOTICED A HEARING PROBLEM APPROXIMATELY 18
YEARS AGO AND THAT HIS HEARING HAS DECREASED OVER THE PAST 1 0 YEARS.

Claimant states that he has great  ifficulty hearing people

TALKING WHILE AT WORK UNLESS HE IS LOOKING DIRECTLY AT THEM THAT
HE IS UNABLE TO HEAR OR DISTINGUISH WHEN TWO OR MORE PEOPLE ARE TALK
ING AT THE SAME TIME.

Claimant's wife testifie that he has most  ifficulty when

THERE IS BACKGROUND NOISE WHICH CAUSES HIM TO DIVIDE HIS ATTENTION.
SHE ALSO STATED THAT CLAIMANT MUST TURN UP THE TELEVISION SET TO SUCH
A VOLUME AS TO CAUSE DISCOMFORT FOR ANYONE ELSE IN THE HOUSE. A
FELLOW WORKMAN ALSO TESTIFIED THAT CLAIMANT'S HEARING HAS BEEN GET
TING NOTICEABLY WORSE IN THE PAST FIVE YEARS.

The REFEREE INCREASED THE AWARD TO 115.2 DEGREES FOR 60 per

CENT LOSS OF BINAURAL HEARING ON SPEECH DISCRIMINATION CRITERIA, A
'CLINICAL JUDGMENT' OF DR. HODGSON THAT CLAIMANT WOULD EXPERIENCE
A HEARING LOSS OF AT LEAST 75 PER CENT THIS LOSS IS IN SPEECH DIS
CRIMINATION AND NOT PURE TONES.

The BOARD, ON DE NOVO REVIEW, DISAGREES WITH THE REFEREE' S

BASIS FOR INCREASING THE AWARD. WCB BULLETIN 122 IS APPLICABLE IN
THIS CASE AND THE AWARD MUST BE CALCULATED USING FREQUENCIES OF
5 0 0 , 1 0 0 0, 2 00 0, 3 00 0 , 4 0 0 0 AND 6 0 00 HZ THE READING MUST BE AVER
AGED AND THE FORMULA SET FORTH IN ORS 6 5 6 . 2 1 4 ( G) MUST BE APPLIED.
THE REFEREE FAILED TO DO THIS AND RELIED SOLELY ON DR. HODGSON'S
TESTIMONY.

The ADDED FACTOR OF PRESBYCUSIS WILL BE CONSIDERED ON AN INDI

VIDUAL BASIS IF APPROPRIATELY PRESENTED. THE REFEREE FAILED TO TAKE
THIS FACTOR INTO CONSIDERATION ALTHOUGH IT WAS PRESENTED AT THE HEAR
ING. THE BOARD BELIEVES THAT SIGNIFICANT DECIBEL CORRECTION VALUES
DO EXIST FOR PERSONS IN THE SIXTY PLUS AGE CATEGORY, THEREFORE, COR
RECTION VALUES FOR PRESBYCUSIS SHOULD HAVE BEEN CONSIDERED.

The BOARD CONCLUDES THAT THE AUDIOGRAM OF APRIL 4 , 1 9 7 5 WHICH
USED THE FORMULA SET FORTH IN ORS 656.214(G) AND ALSO TOOK INTO CON
SIDERATION THE PRESBYCUSIS FACTOR MOST ACCURATELY PRESENTS THE ACTUAL
BINAURAL HEARING LOSS SUFFERED BY CLAIMANT. THIS AUDIOGRAM INDICATES
CLAIMANT'S BINAURAL HEARING LOSS TO BE 19.04 PER CENT EQUAL TO 36.55
DEGREES. THE AWARD OF THE REFEREE IS MODIFIED ACCORDINGLY.

ORDER

MODI
HEAR
 H1C

The ORDER OF THE REFEREE, DATED FEBRUARY 2

FIED. CLAIMANT IS AWARDED 3 6 . 5 5 DEGREES FOR
ING. THIS IS IN LIEU OF THE AWARD MADE BY THE
H IN ALL OTHER RESPECTS IS AFFIRMED.

0 , 1 9 7 6 , IS HEREBY
LOSS OF BINAURAL
referee s ORDER
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CASE NO. 

WCB CASE NO. 

LEO NEILAN, CLAIMANT 
SIDNEY GAL TON, CLAIMANT'S ATTY• 

MERLIN MILLER, DEFENSE ATTY. 

75-5071 
75-5072 

REQUEST FOR REVIEW BY SAIF 

CROSS-REQUEST FOR REVIEW BY CLAIMANT 

AUGUST 4, 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE. 

1976 

THE STATE ACCIDENt INSURANCE FUND REQUESTS BOARD REVIEW OF THE 

REFEREE'S ORDER WHICH REMANDED CLAIMANT'S CLAIM TO IT FOR PAYMENT 

OF BENEFITS AS PROVIDED BY LAW, DIRECTED IT TO REIMBURSE TRAVELERS 

INSURANCE COMPANY FOR ITS PAYMENTS MADE AS 1HE DISIGNATED PAYING 

AGENT, DISMISSING THE CLAIMANT'S CLAIM AGAINST TRAVELERS, SETTING 

ASIDE THE DETERMINATION ORDER OF MARCH 14, 1975 AS BEING PREMATURE, 

DIRECTING THAT CLAIMANT BE PAID AS A PENALTY A SUM EQUAL TO 25 PER 

CENT OF HIS COMPENSATION FOR TEMPORARY TOTAL DISABILITY DUE FROM 

AUGUST 4 , 1 9 7 5 TO AUGUST 1 8, 1 9 7 5 AND AWARD I NG CLAIMANT'S ATTORNEY 

A FEE OF 8 5 0 DOLLARS. 

THE CLAIMANT FILED A CROSS-REQUEST FOR BOARD REVIEW, CONTEND

ING THAT CLAIMANT HAS HAD TWO SEPARATE COMPENSABLE INDUSTRIAL IN

JURIES AND WAS ENTITLED 10 PROVE THE EXTENT OF HIS CLAIMS ON EACH, 

CITING, BLAIR v. SAIF (UNDERSCORED), 75 OR AD SH 1954. CLAIMANT RE

QUESTS THE BOARD TO MODIFY THE REFEREE'S ORDER BY REVERSING THE DE

NIAL OF TRAVELERS AND GRANTING CLAIMANT AN ADDITIONAL CARRIER-PAID 

ATTORNEY FEE FOR HAVING PREVAILED ON THE TRAVELERS DENIAL BOTH AT 

THE HEARINGS AND BOARD REVIEW LEVELS. 

CLAIMANT HAS SUFFERED TWO INJURIES TO HIS LEFT KNEE WHILE WORK

ING FOR THE EMPLOYER, FRED SCHWARY APPLIANCE CENTER. THE FIRST IN

JURY OCCURRED ON MAY 11, 1 974 AT WHICH TIME THE EMPLOYER WAS BEING 

FURNISHED WORKMEN'S COMPENSATION COVERAGE BY THE FUND - THE SECOND 

OCCURRED ON JUNE 2, 1975 WHEN THE EMPLOYER'S COVERAGE WAS FURNISHED 

BY TRAVELERS INSURANCE COMPANY. BOTH CARRIERS DENIED RESPONSIBILITY -

THE FUND CONTENDS CLAIMANT SUF.FERED A NEW INJURY ON JUNE 2, 197 5 AND 

TRAVELERS CONTENDS THE JUNE 2, 1 975 INCIDENT WAS AN AGGRAVATION OR 

CONTINUATION OF THE MAY 1 1 , 1974 INJURY. 

PURSUANT TO ORS 6 5 6 • 3 0 7, TRAVELERS WAS DESIGNATED AS THE PAV

ING AGENT ANO DIRECTED TO IMMEDIATELY COMMENCE PAYMENT OF BENEFITS 

TO CLAIMANT AND CONTINUE PAYMENTS OF BENEFITS UNTIL THE RESPONSIBLE 

PARTY IS DETERMINED BY A HEARING ORDER. 

ON MAY 11, 1974 CLAIMANT INJURED HIS LEFT LEG WHILE LOADING AN 

APPLIANCE ONTO A TRUCK AND THE APPLIANCE AND HANDTRUCK BOTH FELL 

ON THE LEG. CLAIMANT IMMEDIATELY FELT A SHARP PAIN AND STIFFNESS 

AND SWELLING. CLAIMANT'S FAMILY PHYSICIAN. DR. BROWN, DIAGNOSED A 
SPRAIN OF THE LE FT KNEE. ON MAY 2 9, 197 4 THE FUND ACCEPTED THE 

CLAIM AS A DISABLING INJURY BASED UPON DR. BROWN'S REPORT THAT CLAIM

ANT WAS PHYSICALLY UNABLE TO PERFORM HIS REGULAR JOB DUTIES FROM 

MAY 12 TO MAY 2 0, 1974 • THEREAFTER, CLAIMANT CONTINUED TO W•ORK BUT 

BECAUSE OF CONTINUING SYMPTOMS HE WAS REFERRED IN OCTOBER, 1974 TO 

DR 0 GOODWIN, AN ORTHOPEDIC .SURGEON, TO WHOM CLAIMANT RELATED THAT 

HE STILL HAD LEFT KNEE PAIN AND SOME SWELLING - HE ALSO SUFFERS A 

'CATCHING AND GIVING AWAY' SENSATION IN HIS LEFT KNEE. DR. GOODWIN'S 

DIAGNOSIS WAS 'PROBABLE TEAR OF THE MEDIAL MENISCUS OF THE LEFT KNEE 

AND TRAUMATIC SYNOVITIS OF THE LEFT KNEE'• HE ASPERATED THE KNEE AND 

INJECTED IT WITH 'PAINKILLERS', AND RECOMMENDED THE USE OF LOCAL HEAT 

ON THE KNEE. HE INDICATED THAT IF THIS DID NOT RELIEVE THE SYMPTOMS 

-82 -
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WCB CASE NO. 75-5071 AUGUST 4, 1976
WCB CASE NO. 75-5072

LEO NEILAN, CLAIMANT
SIDNEY GALTON, CLAIMANT'S ATTY.
MERLIN MILLER, DEFENSE ATTY.
REQUEST FOR RE IEW BY SAIF
CROSS-REQUEST FOR RE IEW BY CLAIMANT

Reviewe by boar members wilson an moore.

The state acci ent insurance fun requests boar review of the
referee's or er which reman e claimant's claim to it for payment

OF BENEFITS AS PRO IDED BY LAW, DIRECTED IT TO REIMBURSE TRA ELERS
INSURANCE comp ny for its p yments m de  s the disign ted p ying
AGENT, DISMISSING THE CLAIMANT'S CLAIM AGAINST TRA ELERS, SETTING
ASIDE THE DETERMINATION ORDER OF MARCH 1 4 , 1 9 7 5 AS BEING PREMATURE,
DIRECTING THAT CLAIMANT BE PAID AS A PENALTY A SUM EQUAL TO 2 5 PER
CENT OF HIS COMPENSATION FOR TEMPORARY TOTAL DISABILITY DUE FROM
AUGUST 4 , 1 9 7 5 TO AUGUST 1 8 , 1 9 7 5 AND AWARDING CLAIMANT' S ATTORNEY
A FEE OF 850 DOLLARS.

The claimant file a cross request for boar review, conten 

ing THAT CLAIMANT HAS HAD TWO SEPARATE COMPENSABLE INDUSTRIAL IN
JURIES AND WAS ENTITLED TO PRO E THE EXTENT OF HIS CLAIMS ON EACH,
CITING, BLAIR  . SAIF (UNDERSCORED) , 75 OR AD SH 1 9 5 4 . CLAIMANT RE
QUESTS THE BOARD TO MODIFY THE REFEREE1 S ORDER BY RE ERSING THE DE
NIAL OF TRA ELERS AND GRANTING CLAIMANT AN ADDITIONAL CARRIER-PAID
ATTORNEY FEE FOR HA ING PRE AILED ON THE TRA ELERS DENIAL BOTH AT
THE HEARINGS AND BOARD RE IEW LE ELS.

Claimant has suffere two injuries to his left knee while work

ing FOR THE EMPLOYER, FRED SCHWARY APPLIANCE CENTER. THE FIRST IN
JURY OCCURRED ON MAY 1 1 , 1 9 74 AT WHICH TIME THE EMPLOYER WAS BEING
FURNISHED WORKMEN1 S COMPENSATION CO ERAGE BY THE FUND THE SECOND
OCCURRED ON JUNE 2 , 1 97 5 WHEN THE EMPLOYER'S CO ERAGE WAS FURNISHED
BY TRA ELERS INSURANCE COMPANY. BOTH CARRIERS DENIED RESPONSIBILITY
THE FUND CONTENDS CLAIMANT SUFFERED A NEW INJURY ON JUNE 2 , 1 97 5 AND
TRA ELERS CONTENDS THE JUNE 2 , 1 9 7 5 INCIDENT WAS AN AGGRA ATION OR
CONTINUATION OF THE MAY 1 1 , 1 9 7 4 INJURY.

Pursuant to ors 6 5 6 . 3 07 , travelers was  esignate as the pay

ing AGENT AND DIRECTED TO IMMEDIATELY COMMENCE PAYMENT OF BENEFITS
TO CLAIMANT AND CONTINUE PAYMENTS OF BENEFITS UNTIL THE RESPONSIBLE
PARTY IS DETERMINED BY A HEARING ORDER.

On MAY 1 1 , 1 9 7 4 CLAIMANT INJURED HIS LEFT LEG WHILE LOADING AN
APPLIANCE ONTO A TRUCK AND THE APPLIANCE AND HANDTRUCK BOTH FELL
ON THE LEG. CLAIMANT IMMEDIATELY FELT A SHARP PAIN AND STIFFNESS
AND SWELLING. CLAIMANT'S FAMILY PHYSICIAN, DR. BROWN, DIAGNOSED A
SPRAIN OF THE LEFT KNEE. ON MAY 2 9 , 1 974 THE FUND ACCEPTED THE
CLAIM AS A DISABLING INJURY BASED UPON DR. BROWN'S REPORT THAT CLAIM
ANT WAS PHYSICALLY UNABLE TO PERFORM HIS REGULAR JOB DUTIES FROM
MAY 1 2 TO MAY 2 0, 1 9 74 . THEREAFTER, CLAIMANT CONTINUED TO WORK BUT
BECAUSE OF CONTINUING SYMPTOMS HE WAS REFERRED IN OCTOBER, 1 9 74 TO
DR. GOODWIN, AN ORTHOPEDIC SURGEON, TO WHOM CLAIMANT RELATED THAT
HE STILL HAD LEFT KNEE PAIN AND SOME SWELLING HE ALSO SUFFERS A
'catching an giving away' sensation in his left knee.  r. goo win's
DIAGNOSIS WAS PROBABLE TEAR OF THE MEDIAL MENISCUS OF THE LEFT KNEE
AND TRAUMATIC SYNO ITIS OF THE LEFT KNEE'. HE ASPERATED THE KNEE AND
INJECTED IT WITH 'PAINKILLERS', AND RECOMMENDED THE USE OF LOCAL HEAT
ON THE KNEE. HE INDICATED THAT IF THIS DID NOT RELIE E THE SYMPTOMS
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AND SENSATION CLAIMANT PROBABLY WOULD BE SCHEDULED FOR AN ARTHRO

TOMY0 

ON JANUARY 2 2, 197 5 THE FUND ADVISED CLAIMANT THAT IT HAD SCHE

DULED FOR HIM AN EXAMINATION WITH DR 0 SHLIM ON FEBRUARY 5, 1.975 • 

CLAIMANT HAD MOVED IN THE MEANTIME, HOWEVER, THE LETTER WAS SENT 

TO HIS FORMER ADDRESS. CLAIMANT ALLEGES HE NEVER RECEIVED THIS OR 

ANY SUBSEQUENT LETTERS FROM THE .FUND. ON MARCH 14 0 '197 5 A SPECIAL 

DETERMINATION ORDER WAS MAILED WHICH STATED THAT A DETERMINATION 

HAD BEEN REQUESTED INASMUCH AS CLAIMANT WAS NO LONGER UNDER ACTIVE 

MEDICAL TREATMENT DUE TO HIS INJURY - THAT CLAIMANT HAD FAILED TO KEEP 

AN APPOINTMENT FOR AN EXAMINATION ON FEBRUARY 5, 1975 AND, THEREFORE, 

ALTHOUGH A DETERMINATION WAS JUSTIFIED THE INFORMATION IN THE FILE 

WAS NOT ADEQUATE TO SUPPORT ONE ON THE ISSUES OF COMPENSATION FOR 

TEMPORARY TOTAL. DISABIL.ITV OR PERMANENT PARTIAL DISABIL.ITY 0 THE 

CL.AIM WAS ORDERED CLOSED WITH NO AWARDS OF COMPENSATION. 

ON JUNE 2 , 197 5 CLAIMANT HAD JUST COMPLETED UNL.OADI NG A BOXCAR -

HE JUMPED OFF THE BOXCAR APPROXIMATELY FIVE FEET OFF THE GROUND, 

LOST HIS BALANCE, TWISTED HIS L.EG AND FELL. THE LEG BECAME VERY SORE 

AND COMMENCED TO SWELL RAPIDLY. CLAIMANT OBTAINED AN APPOINTMENT 

WITH DR. GOODWIN FOR THE FOL.LOWING DAT AT 2 • 3 0 P 0 M. - HOWEVER, THE 

FOLLOWING DAY WAS THE HEAVIEST DELIVERY DAY AT THE EMPLOYERS AND 

THE RE WAS NO OTHER EMPLOYEE, ACCORDING TO CLAIMANT'S TESTIMONY, 

WHO KNEW EXACTLY WHERE ALL OF THE APPLIANCES AND MERCHANDISE WERE 

IN THE WAREHOUSE, THEREFORE, CLAIMANT CANCELLED HIS APPOINTMENT BUT 

DID SEE DR, GOODWIN ON JUNE 9, 1975 • 

ON JUNE 1 2, 197 5 AN ARTHROGRAM WAS PERFORMED BY DR 0 WHITING, 

A RADIOLOGIST, WHO REPORTED CLAIMANT WAS SUFFERING FROM A PROMINENT 

TEAR OF THE MEDIAL MENISCUS OF THE LEFT KNEE. CLAIMANT CONTINUED TO 

HAVE SWELL I NG AND WALKED WITH A LI MP ALTHOUGH HE WAS ABLE TO CON

TINUE WORKING UNTIL AUGUST 4, t 9 7 5 WHEN DR 0 GOODWIN PERFORMED A LEFT 

ARTHRO'iOMY AND MEDIAL MENISCECTOMY 0 THE OPERATION REVEALED THE 

PRESENCE OF OSTEOPHYTES OVER THE MEDIAL FEMORAL CONDYL.E AND A COM

PLETELY SPLIT LOOSE MEDIAL. MENISCUS WITH THE MEDIAL FRAGMENTS DIS

PLACED MEDIALLY IN THE CONDYLAR NOTCH. 

OR 0 GOODWIN RE:PORTED ON DECEMBER 4, 1975 THAT IN ALL PROBA

BILITY CLAIMANT HAD SUFFERED AN INJURY OF HIS LEFT KNEE IN 1974 WITH A 

TEAR OF THE MEDIAL. MENISCUS AND THAT THE EVENTUAL. TREATMENT AND 

OPERATION IN 1975 WAS A CONSEQUENCE OF THAT INJURY. DR 0 GOODWIN WAS 

NOT IMPRESSED WITH THE FACT THAT CLAIMANT HAD JUMPED FROM A BOXCAR 

ON JUNE 2, 197 5 AND DEVELOPED PAIN AND SWELLING, INSTEAD, HE WAS OF 

THE OPINION THAT THIS INDICATED THE TORN SEGMENT OF CLAIMANT'S MEDIAL 

MENISCUS_ WAS CAUGHT BETWEEN THE FEMORAL CONDYLAR AND THE TIBIAL 

PLATEAU. FROM A MEDICAL ST.ANDPOINT, HE BELIEVED IT WAS ONLY A CON

TINUATION OF THE SYMPTOMS OF THE LEFT LEG AS RELATED TO THE 1974 IN

JURY AND THE TORN MENISCUS AND RESULTS THEREOF. 

THE REFEREE FOUND THAT CLAIMANT HAD A RECURRENCE OF AN INJURY 

TO HIS .LEFT KNEE RATHER THAN A NEW ACCIDENT. HE RELIED STRONGLY ON 

THE EXPLANATION GIVEN BY DR 0 GOODWIN THAT A PIECE OF THE OLD TORN 

MENISCUS BECAME WEDGED ON JUNE 2, 1975 WHEN CLAIMANT JUMPED FROM 

THE BOXCAR. HE CONCLUDED THAT THERE WAS NO EVIDENCE THAT CLAIMANT 

HAD HAD PROBLEMS WITH HIS KNEE THAT INTERFERED WITH HIS ABILITY TO 

WORK PRIOR TO MAY t 1, 1974 • THE DIAGNOSIS AFTER THE MAY 11, 1974 

ACCIDENT WAS .A PROBABLE TORN MEDIAL MENISCUS AND CLAIMANT'S CONTINU

ING SYMPTOMATOLOGY UP TO THE DATE OF THIS JUNE 2, 1 975 INCIDENT, 

COUPLED WITH DR 0 GOODWIN'S EXPLANATION OF THE MECHANICS OF THE INJURY, 

PERSUADED HIM THAT THE JUNE 2 , 197 5 INCIDENT WAS A CONTI NUANCE AND 

AN ON-GOING PROBLEM CAUSED BY THE MAY 1 t, 1 974 INJURY. 
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AND SENSATION CLAIMANT PROBABLY WOULD BE SCHEDULED FOR AN ARTHRO
TOMY.

On JANUARY 22 , 1 9 7 5 THE FUND ADVISED CLAIMANT THAT IT HAD SCHE
DULED FOR HIM AN EXAMINATION WITH DR. SHLIM ON FEBRUARY 5 , 1 97 5 .
CLAIMANT HAD MOVED IN THE MEANTIME, HOWEVER, THE LETTER WAS SENT
TO HIS FORMER ADDRESS. CLAIMANT ALLEGES HE NEVER RECEIVED THIS OR
ANY SUBSEQUENT LETTERS FROM THE FUND. ON MARCH 1 4 , 1 9 7 5 A SPECIAL
DETERMINATION ORDER WAS MAILED WHICH STATED THAT A DETERMINATION
HAD BEEN REQUESTED INASMUCH AS CLAIMANT WAS NO LONGER UNDER ACTIVE
MEDICAL TREATMENT DUE TO HIS INJURY THAT CLAIMANT HAD FAILED TO KEEP
AN APPOINTMENT FOR AN EXAMINATION ON FEBRUARY 5 , 1 9 75 AND, THEREFORE,
ALTHOUGH A DETERMINATION WAS JUSTIFIED THE INFORMATION IN THE FILE
WAS NOT ADEQUATE TO SUPPORT ONE ON THE ISSUES OF COMPENSATION FOR
TEMPORARY TOTAL DISABILITY OR PERMANENT PARTIAL DISABILITY. THE
CLAIM WAS ORDERED CLOSED WITH NO AWARDS OF COMPENSATION.

On JUNE 2 , 1 97 5 CLAIMANT HAD JUST COMPLETED UNLOADING A BOXCAR
HE JUMPED OFF THE BOXCAR APPROXIMATELY FIVE FEET OFF THE GROUND,
LOST HIS BALANCE, TWISTED HIS LEG AND FELL. THE LEG BECAME VERY SORE
AND COMMENCED TO SWELL RAPIDLY. CLAIMANT OBTAINED AN APPOINTMENT
WITH DR. GOODWIN FOR THE FOLLOWING DAT AT 2 . 3 0 P. M. HOWEVER, THE
FOLLOWING DAY WAS THE HEAVIEST DELIVERY DAY AT THE EMPLOYERS AND
THERE WAS NO OTHER EMPLOYEE, ACCORDING TO CLAIMANT'S TESTIMONY,
WHO KNEW EXACTLY WHERE ALL OF THE APPLIANCES AND MERCHANDISE WERE
IN THE WAREHOUSE, THEREFORE, CLAIMANT CANCELLED HIS APPOINTMENT BUT
DID SEE DR. GOODWIN ON JUNE 9 , 1 9 7 5 .

On JUNE 1 2 , 1 9 7 5 AN ARTHROGRAM WAS PERFORMED BY DR. WHITING,

A RADIOLOGIST, WHO REPORTED CLAIMANT WAS SUFFERING FROM A PROMINENT
TEAR OF THE MEDIAL MENISCUS OF THE LEFT KNEE. CLAIMANT CONTINUED TO
HAVE SWELLING AND WALKED WITH A LIMP ALTHOUGH HE WAS ABLE TO CON
TINUE WORKING UNTIL AUGUST 4 , 1 9 7 5 WHEN DR. GOODWIN PERFORMED A LEFT
ARTHROTOMY AND MEDIAL MENISCECTOMY. THE OPERATION REVEALED THE
PRESENCE OF OSTEOPHYTES OVER THE MEDIAL FEMORAL CONDYLE AND A COM
PLETELY SPLIT LOOSE MEDIAL MENISCUS WITH THE MEDIAL FRAGMENTS DIS
PLACED MEDIALLY IN THE CONDYLAR NOTCH.

Dr, GOODWIN REPORTED ON DECEMBER 4 , 1 97 5 THAT IN ALL PROBA
BILITY CLAIMANT HAD SUFFERED AN INJURY OF HIS LEFT KNEE IN 1 97 4 WITH A
TEAR OF THE MEDIAL MENISCUS AND THAT THE EVENTUAL TREATMENT AND
OPERATION IN 1 9 7 5 WAS A CONSEQUENCE OF THAT INJURY. DR. GOODWIN WAS
NOT IMPRESSED WITH THE FACT THAT CLAIMANT HAD JUMPED FROM A BOXCAR
ON JUNE 2 , 1 9 7 5 AND DEVELOPED PAIN AND SWELLING, INSTEAD, HE WAS OF
THE OPINION THAT THIS INDICATED THE TORN SEGMENT OF CLAIMANT'S MEDIAL
MENISCUS WAS CAUGHT BETWEEN THE FEMORAL CONDYLAR AND THE TIBIAL
PLATEAU. FROM A MEDICAL STANDPOINT, HE BELIEVED IT WAS ONLY A CON
TINUATION OF THE SYMPTOMS OF THE LEFT LEG AS RELATED TO THE 1 974 IN
JURY AND THE TORN MENISCUS AND RESULTS THEREOF.

The referee foun that claimant ha a recurrence of an injury
TO HIS LEFT KNEE RATHER THAN A NEW ACCIDENT. HE RELIED STRONGLY ON
THE EXPLANATION GIVEN BY DR. GOODWIN THAT A PIECE OF THE OLD TORN
MENISCUS BECAME WEDGED ON JUNE 2 , 1 9 75 WHEN CLAIMANT JUMPED FROM
THE BOXCAR. HE CONCLUDED THAT THERE WAS NO EVIDENCE THAT CLAIMANT
HAD HAD PROBLEMS WITH HIS KNEE THAT INTERFERED WITH HIS ABILITY TO
WORK PRIOR TO MAY 1 1 , 1 9 7 4 . THE DIAGNOSIS AFTER THE MAY 11, 1974
ACCIDENT WAS A PROBABLE TORN MEDIAL MENISCUS AND CLAIMANT S CONTINU
ING SYMPTOMATOLOGY UP TO THE DATE OF THIS JUNE 2 , 1 975 INCIDENT,
COUPLED WITH DR. GOODWIN'S EXPLANATION OF THE MECHANICS OF THE INJURY,
PERSUADED HIM THAT THE JUNE 2 , 1 97 5 INCIDENT WAS A CONTINUANCE AND
AN ON-GOING PROBLEM CAUSED BY THE MAY 1 1 , 1 974 INJURY.
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RE FE REE FOUND THAT THE TOTAL EVIDENCE I ND ICATED THAT THE 

CLAIMANT'S CLAIM WAS PREMATURELY CLOSED WHEN CLAIMANT MOVED AND 

HIS CLAIM MAIL WAS NOT FORWARDED TO HIM WHICH RESULTED IN AN IMPRES

SION THAT CLAIMANT WAS NOT COOPERATING WITH THE FUND. THE DOCTOR 

REPORTED THAT IT WAS UNDETERMINED WHETHER OR NOT CLAIMANT WOULD 

HAVE RESIDUALS FROM THE FIRST ACCIDENT AND THE CLAIM HAD NEVER BEEN 

PROPERLY CLOSED - THE REQUEST TO REOPEN WAS ONE VEAR OF THE DETER

MINATION ORDER. THE REFEREE, THEREFORE, SET ASIDE THE DETERMINATION 

ORDER OF MARCH 1 4, t 975 AND REMANDED THE CLAIM TO THE FUND WHICH 

WAS THE EMPLOYER'S CARRIER AT THE Tl ME OF THE MAY t' 1 , t 9 7 4 INJURY• 

THE REFEREE DI REC TED THE FUND TO RE I MBURSE TRAVELERS FOR ALL 

COMPENSATION IT HAD PAID CLAIMANT PURSUANT TO THE ORDER DATED DECEM

BER 8, 1975 WHICH DESIGNATED TRAVELERS AS THE PAYING AGENT PURSUANT 

TO ORS 6 5 6 • 3 0 7 • 

THE RE F:EREE FOUND THAT THE FUND HAD BEEN PUT ON NOT ICE BY DR 0 

GOODWIN THAT Tl ME LOSS WOULD COMMENCE AUGUST 4, I 9 7 5, THE DATE OF 

THE OPERATION, BUT THAT IT DID NOT PAY CLAIMANT'S TIME LOSS BENEFITS 

DUE BETWEEN AUGUST 4, AND AUGUST 1 8, t 97 5 UNTIL OCTOBER 7, 1 975. 

THIS CONSTITUTED AN UNREASONABLE DELAY AND THE REFEREE ASSESSED A 
PENALTY EQUAL TO 2 5 PER CENT OF THE COMPENSATION DUE CLAIMANT FOR 

THAT PERIOD OF TIME. INASMUCH AS THE DENIAL OF THE CLAIM BY THE FUND 

WAS FOUND TO BE IM PROPER THE FUND WAS ORDERED TO PAY CLAIMANT' 5 

COUNSEL A REASONABLE ATTORNEY FEE OF 8 5 0 DOLLARS. 

THE BOARD, ON DE NOVO REVIEW, AFFIRMS THE ORDER OF THE REFEREE. 

WITH RESPECT TO THE CLAIMANT'S CONTENTION THAT HE HAS HAD TWO SEPAR

ATE COMPENSABLE INDUSTRIAL INJURIES AND 15 ENTITLED TO PROVE EXTENT OF 

HIS CLAIMS ON EACH, THE BOARD FINDS, BASED PRIMARILY ON DR. GOODWIN'S 

REPORTS AND EXPLANATIONS. THAT THE INCIDENT OF JUNE 2, t 97 5 CAN ONLY 

BE CONSTRUED AS A CONTINUANCE OF CLAIMANT'S MAY t t, 1974 INJURY. PER-

HAPS THE WORD 'AGGRAVATION' IS TOO STRONG TO USE IN DESCRIBING CLAIM

ANT'S CONDITION FOLLOW ING THE INCIDENT OF JUNE 2, t 9 7 5. DR. GOODWIN 

STATED THAT THE JUNE 2 INCIDENT DID NOT AGGRAVATE THE KNEE CONDITION 

FOR WHICH CLAIMANT HAD HAD SURGERY - ALL IT DID WAS ALLOW A PREVI

OUSLY TORN PIECE OF CARTILAGE TO BECOME WEDGED BETWEEN THE FEMORAL 

CONDYLE AND THE TIBIAL PLATEAU. THE LOOSE PIECE OF CARTILAGE HAD 

ALREADY BEEN CAUSED IN THE 1974 INJURY, THE FACT THAT THE WEDGING 

OCCURRED WHILE CLAIMANT WAS WORKING WAS PURELY COINCIDENTAL - IT 

COULD HAVE AS EASILY OCCURRED WHILE CLAIMANT WAS WALKING. 

THE E;!OARD CONCLUDES THAT THE DENIAL BY TRAVELERS INSURANCE 

COMPANY WAS PROPER - HOWEVER, CLAIMANT DID PREVAIL WITH RESPECT TO 

THE FUND'S DENIAL AND, THEREFORE, CLAIMANT'S COUNSEL WAS ENTITLED 

TO A REASONABLE ATTORNEY FEE WHICH THE REFEREE GAVE HIM. HE IS EN

TITLED TO NO ADDITIONAL FEE. 

ORDER 

THE ORDER OF THE REFEREE DATED JANUARY 30, 1976, IS AFFIRMED. 

THE REQUEST FOR REVIEW WAS INITIATED BY THE STATE ACCIDENT IN
SURANCE FUND AND, ALTHOUGH CLAIMANT FAILED TO PREVAIL ON HIS CROSS
REQUEST FOR REVIEW, CLAIMANT• S COUNSEL IS AWARDED AS A REASONABLE 

ATTORNEY FEE FOR HIS SERVICES IN CONNECTION WITH BOARD REVIEW.THE 

SUM OF 2 0 0 DOLLARS, PAYABLE BY THE STATE ACCIDENT INSURANCE FUND. 
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The referee foun that the total evi ence in icate that the
claimant’s claim was prematurely close when claimant move an 
HIS CLAIM MAIL WAS NOT FORWARDED TO HIM WHICH RESULTED IN AN IMPRES
SION THAT CLAIMANT WAS NOT COOPERATING WITH THE FUND. THE DOCTOR
REPORTED THAT IT WAS UNDETERMINED WHETHER OR NOT CLAIMANT WOULD
HA E RESIDUALS FROM THE FIRST ACCIDENT AND THE CLAIM HAD NE ER BEEN
PROPERLY CLOSED THE REQUEST TO REOPEN WAS ONE YEAR OF THE DETER
MINATION ORDER. THE REFEREE, THEREFORE, SET ASIDE THE DETERMINATION
ORDER OF MARCH 1 4 , 1 97 5 AND REMANDED THE CLAIM TO THE FUND WHICH
WAS THE EMPLOYER' S CARRIE R AT THE TI ME OF THE MAY 1 1 , 1 9 74 INJURY.

The referee directed the fu d to reimburse travelers for all
COMPENSATION IT HAD PAID CLAIMANT PURSUANT TO THE ORDER DATED DECEM
BER 8 , 1 9 7 5 WHICH DESIGNATED TRA ELERS AS THE PAYING AGENT PURSUANT
TO ORS 656.307.

The referee foun that the fun ha been put on notice by  r.
GOODWIN THAT TIME LOSS WOULD COMMENCE AUGUST 4 , 1 9 7 5 , THE DATE OF
THE OPERATION, BUT THAT IT DID NOT PAY CLAIMANT'S TIME LOSS BENEFITS
DUE BETWEEN AUGUST 4 , AND AUGUST 1 8 , 1 97 5 UNTIL OCTOBER 7 , 1 975 .
THIS CONSTITUTED AN UNREASONABLE DELAY AND THE REFEREE ASSESSED A
PENALTY EQUAL TO 2 5 PER CENT OF THE COMPENSATION DUE CLAIMANT FOR
THAT PERIOD OF TIME. INASMUCH AS THE DENIAL OF THE CLAIM BY THE FUND
WAS FOUND TO BE IMPROPER THE FUND WAS ORDERED TO PAY CLAIMANT* S
COUNSEL A REASONABLE ATTORNEY FEE OF 850 DOLLARS.

The board, o de  ovo review, affirms the order of the referee.
WITH RESPECT TO THE CLAIMANT'S CONTENTION THAT HE HAS HAD TWO SEPAR
ATE COMPENSABLE INDUSTRIAL INJURIES AND IS ENTITLED TO PRO E EXTENT OF
HIS CLAIMS ON EACH, THE BOARD FINDS, BASED PRIMARILY ON DR. GOODWIN'S
REPORTS AND EXPLANATIONS, THAT THE INCIDENT OF JUNE 2, 1 97 5 CAN ONLY
BE CONSTRUED AS A CONTINUANCE OF CLAIMANT* S MAY 1 1 , 1 9 74 INJURY. PER
HAPS THE WORD 'AGGRA ATION* IS TOO STRONG TO USE IN DESCRIBING CLAIM
ANT'S CONDITION FOLLOWING THE INCIDENT OF JUNE 2 , 1 9 75 . DR. GOODWIN
STATED THAT THE JUNE 2 INCIDENT DID NOT AGGRA ATE THE KNEE CONDITION
FOR WHICH CLAIMANT HAD HAD SURGERY ALL IT DID WAS ALLOW A PRE I
OUSLY TORN PIECE OF CARTILAGE TO BECOME WEDGED BETWEEN THE FEMORAL
CONDYLE AND THE TIBI AL PLATEAU. THE LOOSE PIECE OF CARTILAGE HAD
ALREADY BEEN CAUSED IN THE 1 9 7 4 INJURY, THE FACT THAT THE WEDGING
OCCURRED WHILE CLAIMANT WAS WORKING WAS PURELY COINCIDENTAL IT
COULD HA E AS EASILY OCCURRED WHILE CLAIMANT WAS WALKING.

The BOARD CONCLUDES THAT THE DENIAL BY TRA ELERS INSURANCE
COMPANY WAS PROPER HOWE ER, CLAIMANT DID PRE AIL WITH RESPECT TO
THE FUND'S DENIAL AND, THEREFORE, CLAIMANT'S COUNSEL WAS ENTITLED
TO A REASONABLE ATTORNEY FEE WHICH THE REFEREE GA E HIM. HE IS EN
TITLED TO NO ADDITIONAL FEE.

ORDER
The or er of the referee  ate January 3 o , 1 9 76, is affirme .

The request for review was initiate by the state acci ent in

sur nce FUND AND, ALTHOUGH CLAIMANT FAILED TO PRE AIL ON HIS CROSS
REQUEST FOR RE IEW, CLAIMANT'S COUNSEL IS AWARDED AS A REASONABLE
ATTORNEY FEE FOR HIS SER ICES IN CONNECTION WITH BOARD RE IEW THE
SUM OF 2 0 0 DOLLARS, PAYABLE BY THE STATE ACCIDENT INSURANCE FUND.
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WCB CASE NO. 75-3829 

ANDREA PEREZ, CLAIMANT 
R. LADD LONNQUIST, CLAIMANT'S ATTY. 

RICHARD DAV IS, DEFENSE ATTY 0 

REQUEST FOR REVIEW BY CLAIMANT 

AUGUST 4, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE. 

CLAIMANT SEEKS REVIEW BY THE BOARD OF THE REFEREE'S ORDER WHICH 

HELD THAT CERTAIN BILLS FOR MEDICAL SERVICES RENDERED TO CLAIMANT BY 

DOCTORS OF HER OWN CHOOSING SUBSEQUENT TO THE CLOSING OF HER CLAIM 

WERE NOT PAYABLE PURSUANT TO ORS 6 5 6 • 2 4 5 AND DECLINED TO ASSESS PEN

ALTIES OR AWARD ATTORNEY FEES. 

CLAIMANT SUFFERED A COMPENSABLE INJURY ON SEPTEMBER 22, t 972 
WHICH WAS CLOSED BY A DE TERM I NATION ORDER MAILED MAY 3 0, 197 3 AWARD

ING HER t 6 DEGREES FOR 5 PER CENT UNSCHEDULED NECK AND RIGHT SHOULDER 

DISABILITY AND 9 • 6 DEGREES FOR 5 PER CENT LOSS OF RIGHT ARM. CLAIMANT 

REQUESTED A HEARING AND AN OPINION AND ORDER ISSUED NOVEMBER 2.8, t 973 

DIRECTED THAT THE CLAIMANT BE REFERRED TO THE DISABILITY PREVENTION 

DIVISION FOR ENROLLMENT FOR WORK POTENTIAL EVALUATION AND AWARDED 

TIME LOSS BENEFITS DURING HER ATTENDANCE AT THE DISABILITY PREVENTION 

DIVISION AND THAT CLAIMANT BE PAID FOR THE COST OF HER ENROLLMENT. 

THIS WAS A NON-APPEALABLE ORDER. 

ON FEBRUARY 1 4, 1974 A SECOND OPINION AND ORDER INCREASED 

CLAIMANT'S AMOUNT OF UNSCHEDULED DISABILITY TO 80 DEGREES. IN THE 

ORDER OF NOVEMBER 28, 1973 THE REFEREE FOUND NO PERSUASIVE EVIDENCE 

THAT CLAIMANT'S CLAIM SH:::JULD BE RE OPENED FOR FURTHER MEDICAL CARE 

AND TREATMENT AND IN THE LATER ORDER THE SAME REFEREE STATED THAT 

THE ONLY ISSUE TO BE CONSIDERED THEREIN WAS THE EXTENT OF CLAIMANT'S 

PERMANENT DISABILITY. 

5uBSEQUENT TO THE ISSUANCE OF THE SECOND ORDER CLAIMANT IN

CURRED MEDICAL EXPENSES FOR TREATMENT AND EXAMINATION OF HER COM-

PENSABLE INJURIES FOR WHICH THE CARRIER REFUSED TO PAY. IT DID PAY 

FOR PRESCRIBED PAIN PILLS. 

REFEREE PFERDNER IN HIS FIRST ORDER REFERRED TO CERTAIN SUG

GESTED TESTS MADE BY DR. HALL AND STATED THAT HE WAS NOT PERSUADED 

BY THE EVIDENCE THAT BECAUSE OF SUCH SUGGESTIONS CLAIM SHOULD BE 

REOPENED FOR FURTHER MEDICAL CARE AND TREATMENT. DR, HALL'S SUG

GESTIVE PHYSICAL THERAPY AND TRACTION HAD ALREADY BEEN INITIATED AT 

THE REQUEST OF DR. JONES AND, AS A RESULT CLAIMANT BECAME WORSE 

INSTEAD OF BETTER. AFTER THE SECOND ORDER DR. HALL HOSPITALIZED 

CLAIMANT FROM APRIL 3 0 TO MAY 4 , 1 9 7 4 AND SENT CLAIMANT TO DR. BRODIE 

FOR MORE ELECTROENCEPHLOGRAPH TESTS ALL OF WH !CH WERE NEGATIVE. 

THE REFEREE FOUND THAT THE SUGGESTED TREATMENT BY DR. HALL 

HAD BEEN CONSIDERED PREVIOUSLY BY REFEREE PFERDNER AND REJECTED AND 

THAT NO APPEAL HAD BEEN TAKEN ON THE PARTICULAR ISSUE, THE RE FORE, 

THE CARRIER SHOULD NOT BE CHARGED W 1TH THESE BILLS UNDER THE GUISE 

THEY WERE FOR TREATMENT PROVIDED FOR BY ORS 6.56 0 245 0 DR 0 HALL DIS
COVERED NOTHING NEW AND HIS PROCESS OF ELIMINATION EXPERIENCE WAS 

A DUPLICATION OF THE TESTS OF THE ORTHOPEDISTS AND NEUROSURGEONS 

WHO PREVIOUSLY FOUND CLAIMANT TO BE MEDICALLY STATIONARY. 

CLAIMANT HAS A RIGHT TO CHOSE HER OWN DOCTORS WITHIN THE STATE 

OF OREGON AND DR 0 HALL, AN OSTEOPATHIC PHYSICIAN, QUALIFIES - HOWEVER, 
THE REFEREE CONCLUDED THAT THE TERM ·•·BROAD MEDICAL SERVICES• IS TO 

BE GIVEN LIBERAL INTERPRETATION. MEDICAL SERVICES MAY CONTINUE AFTER 
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WCB CASE NO. 75-3829 AUGUST 4, 1976

ANDREA PEREZ, CLAIMANT
R. LADD LONNQU 1S , CLAIMAN S A  Y.
RICHARD DAVIS, DEFENSE A  Y.
REQUES FOR REVIEW BY CLAIMAN 

Reviewe by boar members wilson an moore.

Claimant seeks review by the boar of the referee's or er which

HELD THAT CERTAIN BILLS FOR MEDICAL SER ICES RENDERED TO CLAIMANT BY
DOCTORS OF HER OWN CHOOSING SUBSEQUENT TO THE CLOSING OF HER CLAIM
WERE NOT PAYABLE PURSUANT TO ORS 6 56.2 4 5 AND DECLINED TO ASSESS PEN
ALTIES OR AWARD ATTORNEY FEES.

Claimant suffere a compensable injury on September 22 , 1972
WHICH WAS CLOSED BY A DETERMINATION ORDER MAILED MAY 3 0 , 1 9 73 AWARD
ING HER 16 DEGREES FOR 5 PER CENT UNSCHEDULED NECK AND RIGHT SHOULDER
DISABILITY AND 9.6 DEGREES FOR 5 PER CENT LOSS OF RIGHT ARM. CLAIMANT
REQUESTED A HEARING AND AN OPINION AND ORDER ISSUED NO EMBER 2 8 , 1 97 3
DIRECTED THAT THE CLAIMANT BE REFERRED TO THE DISABILITY PRE ENTION
DI ISION FOR ENROLLMENT FOR WORK POTENTIAL E ALUATION AND AWARDED
TIME LOSS BENEFITS DURING HER ATTENDANCE AT THE DISABILITY PRE ENTION
DI ISION AND THAT CLAIMANT BE PAID FOR THE COST OF HER ENROLLMENT.
THIS WAS A NON-APPEALABLE ORDER.

On FEBRUARY 1 4 , 1 9 74 A SECOND OPINION AND ORDER INCREASED
CLAIMANT'S AMOUNT OF UNSCHEDULED DISABILITY TO 80 DEGREES. IN THE
ORDER OF NO EMBER 2 8 , 1 973 THE REFEREE FOUND NO PERSUASI E E IDENCE
THAT CLAIMANT'S CLAIM SHOULD BE REOPENED FOR FURTHER MEDICAL CARE
AND TREATMENT AND IN THE LATER ORDER THE SAME REFEREE STATED THAT
THE ONLY ISSUE TO BE CONSIDERED THEREIN WAS THE EXTENT OF CLAIMANT'S
PERMANENT DISABILITY.

Subsequent to the issuance of the secon or er claimant in

curred MEDICAL EXPENSES FOR TREATMENT AND EXAMINATION OF HER COM
PENSABLE INJURIES FOR WHICH THE CARRIER REFUSED TO PAY. IT DID PAY
FOR PRESCRIBED PAIN PILLS.

Referee pfer ner in his first or er referre to certain sug

gested TESTS MADE BY DR. HALL AND STATED THAT HE WAS NOT PERSUADED
BY THE E IDENCE THAT BECAUSE OF SUCH SUGGESTIONS CLAIM SHOULD BE
REOPENED FOR FURTHER MEDICAL CARE AND TREATMENT. DR. HALL1 S SUG
GESTI E PHYSICAL THERAPY AND TRACTION HAD ALREADY BEEN INITIATED AT
THE REQUEST OF DR. JONES AND, AS A RESULT CLAIMANT BECAME WORSE
INSTEAD OF BE:TTER. AFTER THE SECOND ORDER DR. HALL HOSPITALIZED
CLAIMANT FROM APRIL 30 TO MAY 4 , 1 974 AND SENT CLAIMANT TO DR. B ROD IE
FOR MORE ELECTROENCEPHLOGRAPH TESTS ALL OF WHICH WERE NEGATI E.

The referee fou d that the suggested treatme t by dr. hall
HAD BEEN CONSIDERED PRE IOUSLY BY REFEREE PFERDNER AND REJECTED AND
THAT NO APPEAL HAD BEEN TAKEN ON THE PARTICULAR ISSUE, THEREFORE,
THE CARRIER SHOULD NOT BE CHARGED WITH THESE BILLS UNDER THE GUISE
THEY WERE FOR TREATMENT PRO IDED FOR BY ORS 6 5 6 . 2 4 5 . DR. HALL DIS
CO ERED NOTHING NEW AND HIS PROCESS OF ELIMINATION EXPERIENCE WAS
A DUPLICATION OF THE TESTS OF THE ORTHOPEDISTS AND NEUROSURGEONS
WHO PRE IOUSLY FOUND CLAIMANT TO BE MEDICALLY STATIONARY.

Claima t has a right to chose her ow doctors withi the state
OF OREGON AND DR. HALL, AN OSTEOPATHIC PHYSICIAN, QUALIFIES HOWE ER,
THE REFEREE CONCLUDED THAT THE TERM BROAD MEDICAL SER ICES' IS TO
BE GI EN LIBERAL INTERPRETATION. MEDICAL SER ICES MAY CONTINUE AFTER
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CLAIM IS CLOSED WITH A DETERMINATION OF PERMANENT DISABILITY -
HOWEVER, IN THIS CASE THE REPORTS ARE SIMPLY DUPLICATIONS OF PRE
VIOUSLY KNOWN EXAMINATIONS BY SPECIALISTS WHO, AFTER EXAMINING 
CLAIMANT, FOUND HER TO BE STATIONARY AND HAVE PRODUCED NOTHING NEW 
NOR DONE ANYTHING TO BENEFIT CLAIMANT. THE CARRIER HAS NOT REFUSED 
TO PAY FOR THE DRUGS AND FOR TREATMENT CONTEMPLATED UNDER ORS 

656.245, ONLY.THE MEDICAL EXPENSES RESULTING FROM DR. HALL'S HOS
PITALIZATION AND CARE AND TREATMENT OF CLAIMANT IN APRIL AND MAY, 

1974. 

THE REFEREE CONCLUDED THAT THE CARRIER'S REFUSAL. BASED ON THE 
ORDER OF FEBRUARY 1 4, 197 4, WHICH WAS NOT APPEALED, WAS REASONABLE, 
THEREFORE. NO PENALTIES OR ATTORNEY FEES WERE APPROPRIATE. 

THE BOARD. ON DE NOVO REVIEW. AGREES WITH THE REFEREE. IN 
WAITE v. MONTGOMERY WARD INC. (UNDERSCORED)• IO OR APP 3 33, THE 
COURT SAID IT WAS THE LEGISLATIVE INTENT TO COMPENSATE CLAIMANT FOR 
THE NAMED MEDICAL EXPENSES NECESSARILY AND REASONABLY ( UNDERSCORED) 
INCURRED IN THE CONTINUED TREATMENT OF THE INJURY FOR WHICH HE HAD 

ALREADY RECEIVED A FINAL AWARD,· WITHOUT REGARD TO AGGRAVATION PROB
LEMS ARISING OUT OF ORS 656.273. (EMPHASIS SUPPLIED,) 

HERE THE EVIDENCE CLEARLY ESTABLISHES THAT THE MEDICAL EXPEN
SES INCURRED BY CLAIMANT AFTER THE DETERMINATION OF HER PERMANENT 
DISABILITY WERE NOT NECESSARILY AND REASONABLY INCURRED. IT HAD BEEN 
PREVIOUSLY ESTABLISHED THAT SUCH MEDICAL CARE AND TREATMENT WOULD 
BE OF NO BENEFIT TO CLAIMANT. CLAIMANT AND HER PHYSICIAN IGNORED 
THIS AND PROCEEDED WITH SUCH CARE AND TREATMENT. THE COST, THERE
FORE, IS NOT THE RESPONSIBILITY OF THE CARRIER. 

ORDER 

THE ORDER OF THE REFEREE, DATED JANUARY 2 2, 197 6, IS AFFIRMED. 

WCB CASE NO. 75-3185 

GEORGIA A. KELLY, CLAIMANT 
HAROLD ADAMS, CLAIMANT• S ATTY. 
DEPT. OF JUSTICE, DEFENSE ATTY. 
ORDER 

AUGUST 4, 1976 

ON APRIL 9, 1976 CLAIMANT REQUESTED BOARD REVIEW OF THE REFEREE'S 
ORDER ENTERED IN THE ABOVE ENTITLED MATTER, THE TRANSCRIPT OF THE 

PROCEEDINGS TOGETHER WITH EXHIBITS RECEIVED HAVE BEEN FURNISHED TO 
THE BOARD AND THE PARTIES HAVE BEEN ADVISED OF SC.HEDULE FOR FILING 
BRIEFS, THE FINAL DATE BEING AUGUST 27, 1976, 

ON JUi...Y 2 1, 1976 CLAIMANT REQUESTED THE BOARD TO ALLOW CONSI- · 
DERATION OF A MEDICAL REPORT FROM DR. HOWARD L. CHERRY. DATED MAY 
2 4, I 9 7 6, AS A PART OF THE RECORD IN THE REVIEW PROCEEDINGS, ON THE 
GROUND AND FOR THE REASON THAT SAID REPORT WAS NOT AVAILABLE AT THE 
TIME OF THE HEARING ON FEBRUARY 23, 1 976, 

THE BOARD, AFTER DUE CONSIDERATION, CONCLUDES THE EMPLOYER 
WOULD BE DEPRIVED OF ITS RIGHT TO CROSS-EXAMINE DR. CHERRY UNLESS 
THE ENTIRE MATTER IS REMANDED TO THE HEARINGS DIVISION FURTHERMORE, 
IT DOES NOT APPEAR THAT THE INFORMATION CONTAINED IN DR. CHERRY'S 

LETTER OF MAY 24, 1 976 COULD NOT HAVE BEEN SECURED PRIOR TO THE HEAR
ING, 
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THE CLAIM IS CLOSED WITH A DETERMINATION OF PERMANENT DISABILITY
HOWE ER, IN THIS CASE THE REPORTS ARE SIMPLY DUPLICATIONS OF PRE
 IOUSLY KNOWN EXAMINATIONS BY SPECIALISTS WHO, AFTER EXAMINING
CLAIMANT, FOUND HER TO BE STATIONARY AND HA E PRODUCED NOTHING NEW
NOR DONE ANYTHING TO BENEFIT CLAIMANT. THE CARRIER HAS NOT REFUSED
TO PAY FOR THE DRUGS AND FOR TREATMENT CONTEMPLATED UNDER ORS
6 56 . 2 4 5 , ONLY THE MEDICAL EXPENSES RESULTING FROM DR. HALL'S HOS
PITALIZATION AND CARE AND TREATMENT OF CLAIMANT IN APRIL AND MAY,
1 9 7 4 .

The REFEREE CONCLUDED  HA  HE CARRIER1 S REFUSAL. BASED ON  HE
ORDER OF FEBRUARY 14, 1974, WHICH WAS NO APPEALED, WAS REASONABLE ,
 HEREFORE, NO PENAL IES OR A  ORNEY FEES WERE APPROPRIA E.

The board, o de  ovo review, agrees with the referee, i 
WAITE  . MONTGOMERY WARD INC. (UNDERSCORED), 10 OR APP 3 33, THE
COURT SAID IT WAS THE LEGISLATI E INTENT TO COMPENSATE CLAIMANT FOR
THE NAMED MEDICAL EXPENSES NECESSARILY AND REASONABLY (UNDERSCORED)
INCURRED IN THE CONTINUED TREATMENT OF THE INJURY FOR WHICH HE HAD
ALREADY RECEI ED A FINAL AWARD, WITHOUT REGARD TO AGGRA ATION PROB
LEMS ARISING OUT OF ORS 6 5 6.2 73 . (EMPHASIS SUPPLIED.)

Here the evi ence clearly establishes that the me ical expen
ses INCURRED BY CLAIMANT AFTER THE DETERMINATION OF HER PERMANENT
DISABILITY WERE NOT NECESSARILY AND REASONABLY INCURRED. IT HAD BEEN
PRE IOUSLY ESTABLISHED THAT SUCH MEDICAL CARE AND TREATMENT WOULD
BE OF NO BENEFIT TO CLAIMANT. CLAIMANT AND HER PHYSICIAN IGNORED
THIS AND PROCEEDED WITH SUCH CARE AND TREATMENT. THE COST, THERE
FORE, IS NOT THE RESPONSIBILITY OF THE CARRIER.

ORDER
The order of the referee, dated Ja uary 22 , 1976, is affirmed.

WCB CASE NO. 75-3185 AUGUST 4, 1976

GEORGIA A. KELLY, CLAIMANT
HAROLD ADAMS, CLAIMANT1 S ATTY.
DEPT. OF JUSTICE, DEFENSE ATTY.
ORDER

On APRIL 9 , 1 97 6 CLAIMANT REQUESTED BOARD RE IEW OF THE REFEREE'S
ORDER ENTERED IN THE ABO E ENTITLED MATTER. THE TRANSCRIPT OF THE
PROCEEDINGS TOGETHER WITH EXHIBITS RECEI ED HA E BEEN FURNISHED TO
THE BOARD AND THE PARTIES HA E BEEN AD ISED OF SCHEDULE FOR FILING
BRIEFS, THE FINAL DATE BEING AUGUST 27 , 1 976 .

On JULY 2 1 , 1 9 7 6 CLAIMANT REQUESTED THE BOARD TO ALLOW CONSI
DERATION OF A MEDICAL REPORT FROM DR. HOWARD L. CHERRY. DATED MAY
2 4 , 1 9 76 , AS A PART OF THE RECORD IN THE RE IEW PROCEEDINGS, ON THE
GROUND AND FOR THE REASON THAT SAID REPORT WAS NOT A AILABLE AT THE
TIME OF THE HEARING ON FEBRUARY 2 3 , 1 9 76 .

The boar , after  ue consi eration, conclu es the employer

WOULD BE DEPRI ED OF ITS RIGHT TO CROSS-EXAMINE DR. CHERRY UNLESS
THE ENTIRE MATTER IS REMANDED TO THE HEARINGS DI ISION FURTHERMORE,
IT DOES NOT APPEAR THAT THE INFORMATION CONTAINED IN DR. CHERRY'S
LETTER OF MAY 2 4 , 1 9 76 COULD NOT HA E BEEN SECURED PRIOR TO THE HEAR
ING.
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-

THE MOTION IS HEREBY DENIED, 

WCB CASE NO. 75-4765-E AUGUST 4, 1976 

LAWRENCE KELLOGG, CLAIMANT 
JAQUA AND WHEATLEY, CLAIMANT'S ATTYS, 

DEPT, OF JUSTICE, DEFENSE ATTY. 

OWN MOTION ORDER 

ON JUNE 7, 1 974 THE BOARD REMANDED THE ABOVE ENTITLED MATTER 

TO THE HEARINGS DIVISION TO CONDUCT A HEARING AND ENTER AN ADVISORY 

OPINION TO THE BOARD ON THE QUESTION OF WHETHER THERE WAS A MATERIAL 

CAUSAL CONNECT ION BETWEEN CLAIMANT'S 1 9 4 2 INJURY AND HIS 197 1 AND 

1974 INJURIES, ON OCTOBER 7, 1975 THE REFEREE SUBMITTED HIS RECOM

MENDATION THAT THE BOARD FIND CLAIMANT HAD PROVEN A CAUSAL CONNEC

TION BETWEEN HIS 1 9 4 2 INDUSTRIAL INJURY AND THE 1 9 7 4 SURGE RY BUT HAD 

FAILED TO PROVE A CAUSAL CONNECT ION BETWEEN HIS 1 9 4 2 INJURY AND THE 

1 971 SURGERY, THE BOARD ADOPTED THE RECOMMENDATION OF THE REFEREE 

AS ITS OWN, THE FUND, PURSUANT TO ORS 6 5 6. 2 7 8, REQUESTED A HEARING 

ON THE BOARD'S OWN MOTION ORDER, 

0N JUNE 23, 1976 A HEARING WAS HELD BEFORE REFEREE WILLIAM J, 

FOSTER WHO, AFTER TAKING EVIDENCE FROM BOTH PARTIES, CONCLUDED THAT 

THE BOARD'S OWN MOTION ORDER, DATED OCTOBER 2 3 , 1 9 7 5 • SHOULD BE 

AFFIRMED, 

0N JULY 1 9, 197 6 THE STATE ACCIDENT INSURANCE FUND MOVED THE 

BOARD FOR AN ORDER STAYING PAYMENT IN REGARD TO THE AFORESAID OWN 

MOTION ORDER UNTIL SUCH Tl ME AS THERE HAS BEEN A FINAL DETERMINATION 

AS TO THE FUND'S RESPONSIBILITY ON THE GROUND AND FOR THE REASON THAT 

ONCE THE FUND HAS EXPENDED THE MONIES, EVEN ERRONEOUSLY, THERE IS 

NO PROCEDURE AT THE PRE SE NT Tl ME FOR IT TO RECOVER SAi D MON IE S, 

ORs 656,313(1) PROVIDES THAT THE FILING BY AN EMPLOYER OR THE 

STATE ACCIDENT INSURANCE FUND FOR THE REQUEST FOR REVIEW OR COURT 

APPEAL SHALL NOT STAY PAYMENT OF COMPENSATION TO CLAIMANT, THE 

BOARD, AFTER DUE CONSIDERATION, CONCLUDES THAT THE PROVISIONS OF 

ORS 656,313(1) ARE APPLICABLE IN THIS CASE, THEREFORE, IT WOULD BE 

IMPROPER TO ISSUE AN ORDER STAYING PAYMENT OF COMPENSATION PREVI

OUSLY ORDERED TO BE PAID TO CLAIMANT BY THE FUND, 

ORDER 

1 t-i:E iviC"'1-ION F°(:::::Q ....... ~:3T~i1S s-r·.::-.·:Ji...JG ~.t.~11·/IE[·J-r '.:iF THC COMPENSA-rlON 

ORDERED BY THE BOARD'S OWN MOTION, ENTERED OCTOBER 23, 1975, IS 

HEREBY DENIED, 
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ORDER
The motion is hereby  enie .

WCB CASE NO. 75—4765—E AUGUST 4, 1976

LAWRENCE KELLOGG, CLAIMANT
JAQUA AND WHEATLEY, CLAIMANT'S ATTYS.
DEPT. OF JUSTICE, DEFENSE ATTY.
OWN MOTION ORDER

On JUNE 7, 1 974 THE BOARD REMANDED THE ABOVE ENTITLED MATTER

TO THE HEARINGS DIVISION TO CONDUCT A HEARING AND ENTER AN ADVISORY
OPINION TO THE BOARD ON THE QUESTION OF WHETHER THERE WAS A MATERIAL
CAUSAL CONNECTION BETWEEN CLAIMANT'S 1 9 4 2 INJURY AND HIS 197 1 AND
1 97 4 INJURIES. ON OCTOBER 7 , 1 97 5 THE REFEREE SUBMITTED HIS RECOM
MENDATION THAT THE BOARD FIND CLAIMANT HAD PROVEN A CAUSAL CONNEC
TION BETWEEN HIS 1 9 4 2 INDUSTRIAL INJURY AND THE 1 974 SURGERY BUT HAD
FAILED TO PROVE A CAUSAL CONNECTION BETWEEN HIS 1 9 4 2 INJURY AND THE
197 1 SURGERY. THE BOARD ADOPTED THE RECOMMENDATION OF THE REFEREE
AS ITS OWN. THE FUND, PURSUANT TO ORS 656. 27 8 , REQUESTED A HEARING
ON THE BOARD' S OWN MOTION ORDER.

On JUNE 2 3 , 1 97 6 A HEARING WAS HELD BEFORE REFEREE WILLIAM J.

FOSTER WHO, AFTER TAKING EVIDENCE FROM BOTH PARTIES, CONCLUDED THAT
THE BOARD' S OWN MOTION ORDER , DATED OCTOBER 2 3 , 1 9 7 5 , SHOULD BE
AFFIRMED.

On JULY 1 9, 1 9 7 6 THE STATE ACCIDENT INSURANCE FUND MOVED THE

BOARD FOR AN ORDER STAYING PAYMENT IN REGARD TO THE AFORESAID OWN
MOTION ORDER UNTIL SUCH TIME AS THERE HAS BEEN A FINAL DETERMINATION
AS TO THE FUND' S RESPONSIBILITY ON THE GROUND AND FOR THE REASON THAT
ONCE THE FUND HAS EXPENDED THE MONIES, EVEN ERRONEOUSLY, THERE IS
NO PROCEDURE AT THE PRESENT TIME FOR IT TO RECOVER SAID MONIES.

ORS 6 5 6 . 3 1 3 ( 1 ) PROVIDES THAT THE FILING BY AN EMPLOYER OR THE
STATE ACCIDENT INSURANCE FUND FOR THE REQUEST FOR REVIEW OR COURT
APPEAL SHALL NOT STAY PAYMENT OF COMPENSATION TO CLAIMANT. THE
BOARD, AFTER DUE CONSIDERATION, CONCLUDES THAT THE PROVISIONS OF
ORS 6 5 6 . 3 1 3 ( 1 ) ARE APPLICABLE IN THIS C ASE , THEREFORE, IT WOULD BE
IMPROPER TO ISSUE AN ORDER STAYING PAYMENT OF COMPENSATION PREVI
OUSLY ORDERED TO BE PAID TO CLAIMANT BY THE FUND.

ORDER
The MOTION REQUESTING 3TAYJNG PAYMENT OF THE COMPENSATION

ORDERED BY THE BOARD' S OWN MOT ION, ENTERED OCTOBER 2 3 , 1 97 5 , IS
HEREBY DENIED.
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CASE NO. 75-540-SI 

G. C. LONG AND SONS 
FOR REIMBURSEMENT FROM 

THE SECOND INJURY RESERVE FUN0 
IN THE CASE OF 

MELVIN SIMMS, CLAIMANT 
J. PHILIP PARKS, EMPLOYER'S ATTY 0 

ORDER 

AUGUST 4, 1976 

ON JANUARY 29, 1976 THE EMPLOYER, G 0 C 0 LONG AND SONS, REQUESTED 
A HEARING ON A DETERMINATION ORDER WHICH DENIED SECOND INJURY BENEFITS, 

ON MAY 24, 1976 • AFTER A HEARING HAD BEEN SCHEDULED, THE EM
PLOYER'S ATTORNEY ADVISED THAT HIS CLIENT WISHED TO WITHDRAW HIS RE
QUEST FOR HEARING. THE PROCEDURE IN THIS MATTER IS GOVERNED BY THE 
ADMINISTRATIVE PROCEDURES ACT ANO THE REFEREE CAN ISSUE ONLY A RECOM
MENDATION TO THE BOARD WHICH, IN TURN, ISSUES THE FINAL ORDER. 

REFEREE KIRK A, MULDER TO WHOM THE HEARING HAD BEEN ASSIGNED, 
BY LETTER DATED JUNE 9, 1976, RECOMMENDED THAT THE BOAR� DISMISS 
THE EMPLOYER'S REQUEST FOR HEARING. 

THE BOAR� GAVE FULL CONSIDERATION TO THE RECOMMENDATION OF THE 
REFEREE. 

ORDER 

THE EMPLOYER'S REQUEST FOR HEARING ON THE ISSUE OF ITS RIGHT 
TO RELIEF FROM THE SECOND INJURY FUND IS HEREBY DISMISSED. 

NOTICE - YOU ARE ENTITLE� TO JUDICIAL REVIEW OF THIS ORDER, JU
DICIAL REVIEW MAY BE OBTAINED BY FILING A PETITION FOR REVIEW WITHIN 
SIXTY CAYS FROM THE SERVICE OF THIS ORDER. JUDICIAL REVIEW IS PUR
SUANT TO THE PROVISIONS OF ORS CHAPTER 1 83 • 

SAIF CLAIM NO. DC 248702 

DOMINICO MARINELLE, CLAIMANT 
DEPT. OF JUSTICE, DEFENSE ATTY. 
OWN MOTION DETERMINATION 

AUGUST 4, 1976 

CLAIMANT SUFFERED A COMPENSABLE INJURY TO HIS BACK AND RIGHT 
HIP ON JUNE 5 • 1 970 0 HE WAS EXAMINED BY DR 0 ,CLARKE WHO DISCOVERED 
A VERY ARTHRITIC BACK. CLAIMANT WAS SEEN AT THE DISABILITY PREVEN
TION DIVISION ON DECEMBER 3 0. 1 970 AND A LOW BACK STRAIN SUPERIMPOSED 
ON SEVERE DEGENERATIVE ARTHRITIS WITH SPONTANEOUS FUSION AT L1 -2 • 
L4-5 AND LS-S1 WAS DIAGNOSED. CLAIMANT'S DISABILITY WAS CONSIDERED 
MILDLY MODERATE. 

A 0ETERM I NATION ORDER ISSUED ON JANUARY 2 1 , 197 1. AWARDED CLAIM
ANT 4 8 DEGREES FOR 1 5 PER CENT UNSCHEDULED LOW BACK DISABILITY. 
CLAIMANT'S AGGRAVATION RIGHTS HAVE EXPIRED. 

IN DECEMBER, 1 972 THE STATE ACCIDENT INSURANCE FUND ON THE RE
QUEST OF DR 0 CLARKE REOPENED CLAIMANT'S CLAIM FOR PALLIATIVE TREAT
MENT. 

DR 0 CLARKE REFERRED CLAIMANT TO THE BACK EVALUATION CLINIC ON 
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WCB CASE NO. 75-540-SI AUGUST 4, 1976

G.C. LONG AND SONS
FOR REIMBURSEMENT FROM

THE SECOND INJURY RESER E FUND
IN THE CASE OF

MELVIN SIMMS, CLAIMANT
J. PHILIP PARKS, EMPLOYER S ATTY.
ORDER

On JANUARY 2 9 , 1 9 7 6 THE EMPLOYER, G.C. LONG AND SONS, REQUESTED
A HEARING ON A DETERMINATION ORDER WHICH DENIED SECOND INJURY BENEFITS.

On MAY 2 4, 197 6, AFTE R A HEARING HAD BEEN SCHEDULED, THE E M-
PLOYER1 S ATTORNEY AD ISED THAT HIS CLIENT WISHED TO WITHDRAW HIS RE
QUEST FOR HEARING. THE PROCEDURE IN THIS MATTER IS GO ERNED BY THE
ADMINISTRATI E PROCEDURES ACT AND THE REFEREE CAN ISSUE ONLY A RECOM
MENDATION TO THE BOARD WHICH, IN TURN, ISSUES THE FINAL ORDER.

Referee kirk a. mulder to whom the heari g had bee assig ed,
BY LETTER DATED JUNE 9, 1 9 76, RECOMMENDED THAT THE BOARD DISMISS
THE EMPLOYER'S REQUEST FOR HEARING.

The BOARD GA E FULL CONSIDERATION TO THE RECOMMENDATION OF THE
REFEREE.

ORDER
The employer's request for hearing on the issue of its right

TO relief from the secon injury FUND IS hereby  ismisse 

Notice you are entitle to ju icial review of this or er, ju

dici l review m y be obt ined by filing  petition for RE IEW WITHIN
SIXTY DAYS FROM THE SER ICE OF THIS ORDER. JUDICIAL RE IEW IS PUR
SUANT TO THE PRO ISIONS OF ORS CHAPTER 183.

SAIF CLAIM NO. DC 248702 AUGUST 4, 1976

DOMINICO MARINELLE, CLAIMANT
DEPT. OF JUSTICE, DEFENSE ATTY.
OWN MOTION DETERMINATION

Claimant suffere a compensable injury to his back an right

HIP ON JUNE 5 , 1 97 0 . HE WAS EXAMINED BY DR. .CLARKE WHO DISCO ERED
A  ERY ARTHRITIC BACK. CLAIMANT WAS SEEN AT THE DISABILITY PRE EN
TION DI ISION ON DECEMBER 3 0 , 1 9 7 0 AND A LOW BACK STRAIN SUPERIMPOSED
ON SE ERE DEGENERATI E ARTHRITIS WITH SPONTANEOUS FUSION AT LI -2 ,
L4 —5 AND L5 SI WAS DIAGNOSED. CLAIMANT'S DISABILITY WAS CONSIDERED
MILDLY MODERATE.

A DETERMINATION ORDER ISSUED ON JANUARY 21 , 197 1 AWARDED CLAIM
ANT 48 DEGREES FOR 15 PER CENT UNSCHEDULED LOW BACK DISABILITY.
cl im nt s AGGRA ATION RIGHTS HA E EXPIRED.

In DECEMBER, 1 9 72 THE STATE ACCIDENT INSURANCE FUND ON THE RE
QUEST OF DR. CLARKE REOPENED CLAIMANT'S CLAIM FOR PALLIATI E TREAT
MENT.

Dr. CLARKE REFERRED CLAIMANT TO THE BACK E ALUATION CLINIC ON
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JANUARY 23, 1974 AND THE FUND.REOPE~ED THE CLAIM AND PAID ONE DAY FOR 
TIME LOSS. THE M~MBERS OF _THE BACK.EVALUATION .CLINIC DIAGNOSED LUM

BOSACRAL DEGENERATIVE ARTHRITIS WITH SI RADICULOPATHY ON THE LEFT 

AND FELT CLAIMANT WAS MEDICALLY STATIONARY AND UNABLE TO RETURN TO 

ACTIVE EMPLOYMENT~ HIS TOTAL LOSS OF; FUNCTION WAS SEVERE, HOWEVER, 
DUE TO THE INDUSTRI-AL INJURY IT WAS. 9.NLY MILDLY MODERATE. 

A SECOND DETERMINATION ORDER is's.UED ON·M~RCH 1 5, 1 974 GRANTED 

CLAIMANT AN ADDITI_ONP,.L 64 DEGREES FOR A TOTAL _Aw},RD OF 112.DEGREES. 

CLAIM CLOSURE WAS ~EQUESTE~ ON JUNE.'11, J 976. THE EVALUATION 
DIVISION RECOMMENDED NO .ADDITIONAL COMPENSATION THAN THAT PREVIOUSLY 
AWARDED BECAUSE THERE WAS NO MEDICAL EVIDENCE THAT .CLAIMANT'S CON

DITION HAS WORSENED SINCE MARCH 1 5, 1 974 • 

ORDER 

THE SECOND DETERMINATION ORDER OF MARc;H 1 5 , 1974 IS AFFIRMED. 

WCB CASE NO. 75-4682 

HERMAN WHITE, CLAIMANT 
SAMUEL SUWOL, CLAIMANT'S ATTY. 

ROGER WARREN, DEFENSE ATTY. 

ORDER OF DISMISSAL 

AUGUST 5, 1976 

ON JUNE J, 1 976 THE REFEREE ISSUED AN ORDER OF DISM .. SSAL ON 
CLAIMANT'S REQUEST FOR HEARING IN THE ABOVE ENTITLED MATTER, 

0N JULY 1 6, 1 9 7 6 THE CLAIMANT REQUESTED A RE~IEW, 

MoRE THAN 3 o· DAYS ELAPSED BETWEEN THE MAILING OF THE REFEREE .. S 
ORDER AND THE MAKING OF THE REQUEST FOR REVIEW, 

THE REFEREE' s ORDER HAS BECOME FINAL BY' OPERATION OF LAW AND 
THE C!-AIMANT' S REQUEST FOR REVIEW IS DISMISSED. 

IT IS so ORDERED. 

WCB CASE NO. 75-4414 

WILLARD H. SMITH, CLAIMANT 
GARY PETERSON, CLAIMANT'S ATTY, 

DEPT, OF JUSTICE. DEFENSE ATTY. 
REQUEST FOR REVIEW BY SAIF 

AUGUST 5, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE,. 

THE STATE ACCIDENT INSURANCE FUND REQUESTS REVIEW BY TH~ BOARD 
OF THE REFEREE• S ORDER WHICH AWARDED CLAIMANT 1 00 DEGREES FOR TOTAL 

LOSS O.F INDUSTRIAL VISION OF HIS LEFT EYE, 

CLAIMANT SUFFERED A COMPENSABLE INJURY ON OCTOBER 4 •· ,.1 974 
WHEl"f A SMALL PIECE OF M.ET~L PENETRATED HIS LEFT EYE, HE WAS TREATED ' 

BY DR, CASPER WHO, FOUR DAYS AFTER THE INJURY, SURGICALLY REMOVED 
THE FOREIGN BODY FROM THE EYE. AS A RESULT OF THE INJURY A TRAUMATIC 
CATARACT HAD TO BE REMOVED ON OCTQBER Z Z 1 197 4, AND THE REMAINING LENS 

MATERIAL WAS.ASPIRATED ON DECEMBER 11, 1 974, 

-89-

JANUARY 2 3 , 1 9 7 4 AND THE FUND, REOPENED THE CLAIM AND PAID ONE DAY FOR
TIME LOSS, THE MEMBERS OF THE BACK EVALUATION CLINIC DIAGNOSED LUM
BOSACRAL DEGENERATIVE ARTHRITIS WITH S1 RADICULOPATHY ON THE LEFT
AND FELT CLAIMANT WAS MEDICALLY STATIONARY AND UNABLE TO RETURN TO
ACTIVE EMPLOYMENT. HIS TOTAL LOSS OF FUNCTION WAS SEVERE, HOWEVER,
DUE TO THE INDUSTRIAL INJURY IT WAS ONLY MILDLY MODERATE.

A SECOND DETERMINATION ORDER ISSUED ON MARCH 1 5, 1 9 74 GRANTED

CLAIMANT AN ADDITIONAL- 6 4 DEGREES FOR A TOTAL AWARD OF 112 DEGREES.

Claim closure was requeste on june.ii , 1976. the evaluation

DIVISION RECOMMENDED NO ADDITIONAL COMPENSATION THAN THAT PREVIOUSLY
AWARDED BECAUSE THERE WAS NO MEDICAL EVIDENCE THAT CLAIMANT1 S CON
DITION HAS WORSENED SINCE MARCH 1 5 , 1 9 74 .

ORDER
The secon  etermination or er of march 15, 1974 is affirme .

WCB CASE NO. 75-4682 AUGUST 5, 1976

HERMAN WHITE, CLAIMANT
SAMUEL SUWOL, CLAIM ANTT S ATTY.
ROGER WARREN, DEFENSE ATTY.
ORDER OF DISMISSAL

On JUNE 1 , 1 9 76 THE REFEREE ISSUED AN ORDER OF DISMISSAL ON
CLAIMANT'S REQUEST FOR HEARING IN THE ABOVE ENTITLED MATTER.

On JULY 1 6 , 1 9 7 6 THE CLAI MANT REQUESTED A REVIEW.

More than 3 o'  ays elapse between the mailing of the referee’s
ORDER AND THE MAKING OF THE REQUEST FOR REVIEW.

The referee’s order has become fi al by operatio of law a d
THE CLAIMANT S REQUEST FOR REVIEW IS DISMISSED.

It is so or ere .

WCB CASE NO. 75-4414 AUGUST 5, 1976

WILLARD H. SMITH, CLAIMANT
GARY PETERSON, CLAIMANT S ATTY.
DEPT. OF JUSTICE. DEFENSE ATTY.
REQUEST FOR REVIEW BY SAIF

Reviewe by boar members wilson an moore.

The state acci ent insurance fun requests review by the boar 
OF THE referee s ORDER WHICH AWARDED CLAIMANT 100 DEGREES FOR TOTAL
LOSS OF INDUSTRIAL VISION OF HIS LEFT EYE.

Claimant suffere a compensable injury on October 4 , 1974

WHEf) A SMALL PIECE OF METAL PENETRATED HIS LEFT EYE. HE WAS TREATED
BY DR. CASPER WHO, FOUR DAYS AFTER THE INJURY, SURGICALLY REMOVED
THE FOREIGN BODY FROM THE EYE. AS A RESULT OF THE INJURY A TRAUMATIC
CATARACT HAD TO BE REMOVED ON OCTOBER 2 2 , 1 9 7 4, AND THE REMAINING LENS
MATER IAL WAS AS PI RATED ON DECEMBER 1 1 , 1974.
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CLAIM WAS CLOSED BY DETERMINATION ORDER MAILED JUNE 3 0, 

1975 WHICH AWARDED CLAIMANT 75 DEGREES FOR 75 PER CENT LOSS OF VISION 

IN THE LEFT EYE. CLAIMANT REQUESTED A HEARING. 

T1-1E REFEREE FOUND THAT CLAIMANT HAD ATTEMPTED TO WEAR CONTACT 

LENS WHICH CAUSED EXCESSIVE TEARING AND RESULTED IN BLURRED VISION. 

CLAIMANT ALSO TRIED WEARING A SPECTACLE LENS WHICH PRODUCED AN IMAGE 

30 PER CENT LARGER THAN THAT PERCEIVED BY THE UNINJURED EYE, CAUSING 

CLAIMANT TO BE UNABLE TO PERFORM MANY TASKS. THE ONLY WAY CLAIM

ANT COUL..D ACHIEVE USEFUL BILATERAL VISION WOULD BE W 1TH A CONTACT 

LENS OR A SPECTACLE LENS AND, SINCE HE IS UNABLE TO USE EITHER, THE 

REFEREE CONCLUDED THAT HE WAS INDUSTRIALLY BLIND IN HIS LEFT EYE, 

AND ENTITLED TO AN APPROPRIATE AWARD FOR SUCH LOSS OF VIS ION. 

THE BOARD, ON DE NOVO REVIEW, AFFIRMS AND ADOPTS THE REFEREE'S 
ORDER, 

ORDER 

THE ORDER OF THE REFEREE, DATED MARCH 8, 1 97 6, IS AFFIRMED. 

CLAIMANT'S COUNSEL IS AWARDED AS A REASONABLE ATTORNEY FEE 

FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW, THE SUM OF 

3 5 0 DOLLARS, PAYABLE BY THE STATE ACCIDENT INSURANCE FUND. 

WCB CASE NO. 75-4640 

FRANK P. SMITH, CLAIMANT 
CARL BURNHAM, CLAIMANT'S ATTY. 

HAL HENIGSON, DEFENSE ATTY. 
REQUEST FOR REVIEW BY EMPLOYER 

AUGUST 5, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE. 

THE EMPLOYER SEEKS REVIEW BY.THE BOARD OF THE REFEREE'S ORDER 
WHICH DIRECTED IT TO PAY COMPENSATION FOR TEMPORARY TOTAL DISABILITY 

FROM MAY 1, 1973 TOAUGUST21, 1973, TOPAYASAPENALTYASUMEQUAL 

TO 2 5 PER CENT OF THE AFORESAID COMPENSATION FOR TEMPORARY TOTAL 

DISABILITY AND TO PAY CLAIMANT'S ATTORNEY A REASONABLE ATTORNEY FEE 

OF 450 DOLLARS. 

0N MAY 3, 1 974 AN OPINION AND ORDER WAS ENTERED WHICH DIRECTED 
CLAIMANT'S CLAIM TO BE RE OPE NED AS OF MAY 1 , 1 9 7 3 FOR PAYMENT OF 

COMPENSATION, AS PROVIDED BY LAW, UNTIL CLOSURE PURSUANT TO ORS 

656 0 268. THE BOARD, ON DE NOVO REVIEW, MODIFIED THIS ORDER, STATING 

THAT THE COMPENSATION FOR TEMPORARY TOTAL DISABILITY SHOULD COM

MENCE ON AUGUST 2 1 , 197 3 RATHER THAN MAY 1 , 1 9 7 3 - HOWEVER, THE 

CIRCUIT COURT FOR MALHEUR COUNTY, OREGON, ON SEPTEMBER 5, t 975, 

REVERSED THE BOAR �' S ORDER AND DIRECTED THE COMPENSATION FOR TEMPO

RARY TOTAL DISABILITY BE PAID FROM MAY 1, 1973 TO AUGUST 21, 1973. 

AT THE TIME OF THE HEARING BEFORE THE REFEREE THE COURT'S ORDER WAS 

PENDING ON APPEAL BEFORE THE COURT OF APPEALS. 

THE ONLY ISSUE BEFORE THE REFEREE WAS PAYMENT OF TEMPORARY 

TOTAL DISABILITY COMPENSATION FROM MAY 1 • 197 3 TO AUGUST 2 1 , 197 3, 

IT WAS STIPULATED THAT COMPENSATION REPRESENTING TEMPORARY TOTAL 

DISABILITY PAYMENTS DUE DURING THAT PERIOD OF TIME HAD NEVER BEEN 

PAID BY THE· EMPLOYER. 

THE EMPLOYER CONTENDS THAT BECAUSE THE BOARD REVERSED THE 

-9 0 -

The cl im w s closed by DETERMINATION ORDER MAILED JUNE 30,
1 97 5 WHICH AWARDED CLAIMANT 75 DEGREES FOR 75 PER CENT LOSS OF  ISION
IN THE LEFT EYE. CLAIMANT REQUESTED A HEARING.

The referee foun that claimant ha attempte to wear contact
LENS WHICH CAUSED EXCESSI E TEARING AND RESULTED IN BLURRED  ISION.
CLAIMANT ALSO TRIED WEARING A SPECTACLE LENS WHICH PRODUCED AN IMAGE
3 0 PER CENT LARGER THAN THAT PERCEI ED BY THE UNINJURED EYE, CAUSING
CLAIMANT TO BE UNABLE TO PERFORM MANY TASKS. THE ONLY WAY CLAIM
ANT COULD ACHIE E USEFUL BILATERAL  ISION WOULD BE WITH A CONTACT
LENS OR A SPECTACLE LENS AND, SINCE HE IS UNABLE TO USE EITHER, THE
REFEREE CONCLUDED THAT HE WAS INDUSTRIALLY BLIND IN HIS LEFT EYE,
AND ENTITLED TO AN APPROPRIATE AWARD FOR SUCH LOSS OF  ISION.

The boar , on  e novo review, affirms an a opts the referee s
ORDER.

ORDER

The ORDER OF THE REFEREE, DATED MARCH 8 , 1 97 6, IS AFFIRMED.

Claimant s counsel is awar e as a reasonable attorney fee

FOR HIS SER ICES IN CONNECTION WITH THIS BOARD RE IEW, THE SUM OF
3 5 0 DOLLARS, PAYABLE BY THE STATE ACCIDENT INSURANCE FUND.

WCB CASE NO. 75-4640

FRANK P. SMITH, CLAIMANT
CARL BURNHAM, CLAIMANT S ATTY.
HAL HENIGSON, DEFENSE ATTY.
REQUEST FOR RE IEW BY EMPLOYER

Reviewe by boar members wilson

The employer seeks review by.the
WHICH DIRECTED IT TO PAY COMPENSATION FO
FROM MAY 1 , 1 9 7 3 TO AUGUST 2 1 , 1 9 7 3, TO
TO 2 5 PER CENT OF THE AFORESAID COMPENSATION FOR TEMPORARY TOTAL
DISABILITY AND TO PAY CLAIMANT'S ATTORNEY A REASONABLE ATTORNEY FEE
OF 450 DOLLARS.

On MAY 3 , 1 974 AN OPINION AND ORDER WAS ENTERED WHICH DIRECTED
CLAIMANT'S CLAIM TO BE REOPENED AS OF MAY 1 , 1 973 FOR PAYMENT OF
COMPENSATION, AS PRO IDED BY LAW, UNTIL CLOSURE PURSUANT TO ORS
6 5 6 . 2 6 8 . THE BOARD, ON DE NO O RE IEW, MODIFIED THIS ORDER, STATING
THAT THE COMPENSATION FOR TEMPORARY TOTAL DISABILITY SHOULD COM
MENCE ON AUGUST 2 1 , 1 9 7 3 RATHER THAN MAY 1 , 1 9 7 3 HOWE ER , THE
CIRCUIT COURT FOR MALHEUR COUNTY, OREGON, ON SEPTEMBER 5 , 1 9 7 5 ,
RE ERSED THE BOARD* S ORDER AND DIRECTED THE COMPENSATION FOR TEMPO
RARY TOTAL DI SABI LITY BE PAID FROM MAY 1 , 1 9 7 3 TO AUGUST 2 1 , 1 9 7 3 .
AT THE TIME OF THE HEARING BEFORE THE REFEREE THE COURT S ORDER WAS
PENDING ON APPEAL BEFORE THE COURT OF APPEALS.

The ONLY ISSUE BEFORE THE REFEREE WAS PAYMENT OF TEMPORARY
TOTAL D1SAB1 LITY COM PENSAT ION FROM MAY 1 . 1 9 7 3 TO AUGUST 2 1 , 1 9 7 3 .
IT WAS STIPULATED THAT COMPENSATION REPRESENTING TEMPORARY TOTAL
DISABILITY PAYMENTS DUE DURING THAT PERIOD OF TIME HAD NE ER BEEN
PAID BY THE EMPLOYER.

The employer co te ds that because the board reversed the

AUGUST 5, 1976

AND MOORE.

BOARD OF  HE REFEREE S ORDER
R  EMPORARY  O AL DISABILI Y
PAY AS A PENAL Y A SUM EQUAL

-9 0-
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REFEREE, WAS SUBSEQUENTLY REVERSED BY THE CIRCUIT COURT AND THE MAT
TER 15 NOW ON APPEAL TO THE COURT OF "APPEALS THAT THERE WAS NO RE
QUIREMENT ON ITS PART TO PAV COMPENSATION REPRESENTING TEMPORARY 
TOTAL DISABILITY PAYMENTS IN ·t 973 UNTIL THE MATTER IS FINALLY DISPOSED 
OF BY THE COURT OF APPEALS. 

THE REFEREE FOUND THAT THE CONTENTION OF THE EMPLOYER WAS NOT 
WELL TAKEN, THAT THE STATUTES INVOLVED ARE QUITE CLEAR THAT COMPEN
SATION WAS DUE ANO PAYABLE WHEN ORDERED BY A REFEREE, THE BOARD OR 

A COURT AND COULD NOT BE DELAYED BECAUSE OF APPEAL TO A HIGHER BODY. 
HE CONCLUDED THAT THE COMPENSATION SHOULD HAVE BEEN PAID WHEN ORDERED 
BY THE REFEREE AT THE ORIGINAL HEARING, COMMENTING THAT THE BOARD 
APPARENTLY ANTICIPATED THE CONTINUATION OF PAYMENTS SINCE IT PROVIDED 
IN ITS ORDER FOR AN OFFSET FOR COMPENSATION ALREADY PAID, 

THE REFEREE FOUND THAT THE EMPLOYER HAO REFUSED TO PAV COM
PENSATION DUE UNDER THE ORDER OF THE REF.EREE, THEREFORE, PURSUANT TO 

ORS 6 5 6 • 3 8 2 ( 1) IT SHOULD PAY CL.Al MANT' S ATTORNEY A REASONABLE AT
TORNEY FEE. THE REFEREE FOUND THAT BECAUSE THE EMPLOYER UNREASON
ABLY REFUSED TO PAY COMPENSATION THAT THE EMPLOYER SHOULD PAY, AS 
A PENALTY, AN ADDITIONAL AMOUNT OF 2 5 PER CENT OF THE AMOUNTS THEN 
DUE CLAIMANT, PURSUANT TO ORS 6 5 6 • 2 6 2 ( 8) • 

THE BOARD, ON DE NOVO REVIEW, AFFIRMS THE REFEREE'S ORDER. 
ALTHOUGH THE REFEREE DID NOT CITE ORS 656 0 313(1) THE FINDINGS CON
TAINED IN HIS ORDER CERTAINLY INDICATE THAT HE WAS AWARE OF THE PROVI
SIONS OF SAID STATUTE, TO-WIT - THE FILING BY AN- EMPLOYER OF A RE
QUEST FOR REVIEW OR COURT APPEAL SHALL NOT STAY PAYMENT OF COMPEN
SATION TO CLAIMANT. 

ORDER 

THE ORDER OF THE REFEREE, DATED JANUARY 2 8, t 9 7 6 IS AFFIRMED. 

CLAIMANT'S COUNSEL IS AWARDED AS A REASONABLE ATTORNEY FEE 
FOR HIS SERVICES IN CONNECTION WITH BOARD REVIEW THE SUM OF 4 0 0 DOL
LARS PAYABLE BY THE EMPLOYER. 

WCB CASE NO. 75-4406 

RAYMOND SEYMOUR, CLAIMANT 
R. KENNEY ROBERTS 0 CLAIMANT'S ATTY. 
ROGER LUEDTKE, DEFENSE ATTY. 
REQUEST FOR REVIEW BY CLAIMANT 

AUGUST 5, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE. 

CLAIMANT REQUESTS BOARD REVIEW OF THE REFEREE'S ORDER WHICH 
GRANTED CLAIMANT AN AWARD OF 32 DEGREES FOR 1 0 PER CENT UNSCHEDULED 
LOW BACK DISABILITY. A DETERMINATION ORDER MAILED OCTOBER 7, 1975 
HAD GRANTED CLAIMANT COMPENSATION FOR TEMPORARY TOTAL DISABILITY 
ONLY. CLAIMANT FEELS THE AWARD OF THE REFEREE IS INADEQUATE, ALSO 
THAT HE IS ENTITLED TO ADDITIONAL COMPENSATION FOR TEMPORARY TOTAL 
DISABILITY. 

CLAIMANT SUSTAINED ·A COMPENSABLE INJURY TO HIS LOW BACK ON 
SEPTEMBER 1 4, t 974, HE WAS SEEN BY DR. KRAVITZ WHO DIAGNOSED AN' 

ACUTE AND GHRONIC LUMBOSACRAL STRAIN. CLAIMANT WAS RELEASED TO 
RETURN TO REGULAR WORK BY DR. KRAVITZ ON JANUARY 2 8 1 t 9 7 5 • 

-91 -

REFEREE, WAS SUBSEQUENTLY REVERSED BY THE CIRCUIT COURT AND THE MAT
TER IS NOW ON APPEAL TO THE COURT OF APPEALS THAT THERE WAS NO RE
QUIREMENT ON ITS PART TO PAY COMPENSATION REPRESENTING TEMPORARY
TOTAL DISABILITY PAYMENTS IN 1 9 7 3 UNTIL THE MATTER IS F INALLY D 1 S PO SE D
OF BY THE COURT OF APPEALS.

The referee foun that the contention of the employer was not

WELL TAKEN, THAT THE STATUTES INVOLVED ARE QUITE CLEAR THAT COMPEN
SATION WAS DUE AND PAYABLE WHEN ORDERED BY A REFEREE, THE BOARD OR
A COURT AND COULD NOT BE DELAYED BECAUSE OF APPEAL TO A HIGHER BODY.
HE CONCLUDED THAT THE COMPENSATION SHOULD HAVE BEEN PAID WHEN ORDERED
BY THE REFEREE AT THE ORIGINAL HEARING, COMMENTING THAT THE BOARD
APPARENTLY ANTICIPATED THE CONTINUATION OF PAYMENTS SINCE IT PROVIDED
IN ITS ORDER FOR AN OFFSET FOR COMPENSATION ALREADY PAID.

The referee foun that the employer ha refuse to PAY COM

PENSATION DUE UNDER THE ORDER OF THE REFEREE, THEREFORE, PURSUANT TO
ORS 656.382 (1) IT SHOULD PAY CLAI M ANT1 S ATTORNEY A REASONABLE AT
TORNEY FEE. THE REFEREE FOUND THAT BECAUSE THE EMPLOYER UNREASON
ABLY REFUSED TO PAY COMPENSATION THAT THE EMPLOYER SHOULD PAY, AS
A PENALTY, AN ADDITIONAL AMOUNT OF 2 5 PER CENT OF THE AMOUNTS THEN
DUE CLAIMANT, PURSUANT TO ORS 656.262 (8).

The boar , on  e novo review, affirms the referee's or er.
ALTHOUGH THE REFEREE DID NOT CITE ORS 656.313 (1) THE FINDINGS CON
TAINED IN HIS ORDER CERTAINLY INDICATE THAT HE WAS AWARE OF THE PROVI
SIONS OF SAID STATUTE, TO WIT THE FILING BY AN EMPLOYER OF A RE
QUEST FOR REVIEW OR COURT APPEAL SHALL NOT STAY PAYMENT OF COMPEN
SATION TO CLAIMANT.

ORDER
The or er of the referee,  ate January 28 , i 976 is affirme .

Claimant's counsel is awar e as a reasonable attorney fee

FOR HIS SERVICES IN CONNECTION WITH BOARD REVIEW THE SUM OF 4 0 0 DOL
LARS PAYABLE BY THE EMPLOYER.

WCB CASE NO. 75-4406 AUGUST 5, 1976

RAYMOND SEYMOUR, CLAIMANT
R. KENNEY ROBERTS, CLAIMANT'S ATTY.
ROGER LUEDTKE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewe by boar members wilson an moore.

Claimant requests boar review of the referee's or er which

GRANTED CLAIMANT AN AWARD OF 32 DEGREES FOR 10 PER CENT UNSCHEDULED
LOW BACK DISABILITY. A DETERMINATION ORDER MAILED OCTOBER 7 . 1975
HAD GRANTED CLAIMANT COMPENSATION FOR TEMPORARY TOTAL DISABILITY
ONLY. CLAIMANT FEELS THE AWARD OF THE REFEREE IS INADEQUATE. ALSO
THAT HE IS ENTITLED TO ADDITIONAL COMPENSATION FOR TE M POR ARY TOTAL
DISABI LITY.

Claimant sustaine a compensable injury to his

SEPTEMBER 1 4 . 1 9 7 4 , HE WAS SEEN BY DR. KRAVIT2 WHO
ACUTE AND CHRONIC LUMBOSACRAL STRAIN. CLAIMANT WAS
RETURN TO REGULAR WORK BY DR. KRAVITZ ON JANUARY 28,

LOW BACK ON
DIAGNOSED AN
RELEASED TO
1 9 7 5 .

-9 1
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JULY 24. 1975 DR 0 PASQUESI EXAMINED CLAIMANT AND FOUND CLAIM

ANT HAD SOME IMPAIRMENT IN THE MODERATE CATEGORY EQUIVALENT TO 5 PER 

CF.NT OF THE WHOLE MAN. ON JULY 1 0 1975 DR 0 GAMBEE. WHO WAS CLAIM
ANT'S LAST TREATING PHYSICIAN, REPORTED CLAIMANT WAS WORKING AND 

'HAVING NO PAIN'• 

THE REFEREE FOUND THE PREPONDERANCE OF THE MEDICAL EVIDENCE IS 
THAT CLAIMANT'S DISABILITY WAS MINIMAL AND THAT CLAIMANT'S TREAT

MENT WAS CONSERVATIVE IN NATURE ONLY. HE ALSO FOUND THAT CLAIMANT'S 
PROBLEMS WERE NOT HELPED BY HIS EXCESSIVE WEIGHT, A PROBLEM UPON 

WHICH ALL OF THE DOCTORS WHO EXAMINED CLAIMANT COMMENTED. THE 
REFEREE FELT CLAIMANT EXAGGERATED HIS SYMPTOMS. CLAIMANT IS WORK
ING AND THE REFEREE CONCLUDED THAT CLAIMANT HAS SUSTAINED A LOSS OF 
EARNING CAPACITY EQUAL TO AN AWARD OF 32 DEGREES FOR 1 O PER CENT 
WHICH WOULD ADEQUATELY COMPENSATE HIM FOR SUCH LOSS. 

ON THE ISSUE OF ADDITIONAL COMPENSATION FOR TEMPORARY TOTAL 
DISABILITY, THE REFEREE RULED IT WAS NOT PROPERLY BEFORE HIM. THIS 
ISSUE HAD BEEN FULLY LITIGATED BEFORE REFEREE LEAHY IN WCB CASE NO, 

7 5 -7 2 2 • 

THE BOARD, ON DE NOVO REVIEW, ADOPTS THE FINDINGS OF THE REFEREE. 

THE BOARD STRONGLY SUGGESTS THAT CLAIMANT MAKE A SERIOUS ATTEMPT 
TO LOSE WEIGHT, THEREBY REDUCING HIS DISABILITY, 

ORDi::R 

THE ORDER OF THE REFEREE DATED MARCH 8, 1976, IS AFFIRMED, 

WCB CASE NO. 75-1245 

AL SEEBER, CLAIMANT 
LEEROY EHLERS, CLAIMANT'S ATTY. 

JAMES HUEGLI • DEFENSE ATTY• 
REQUEST FOR REVIEW BY CLAIMANT 

AUGUST 5, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE. 

CLAIMANT REQUESTS BOARD REVIEW OF ·rHE REFEREE'S ORDER WHICH 
DISMISSED CLAIMANT'S REQUEST FOR HEARING, STATING HE HAD NO JURIS
DICTION. 

ON JULY 2 7, 197 2 AN ORDER AP PROV ING JOINT PETITION FOR SETTLE
MENT WAS SIGNED BY THE HONORABLE HENRY KAYE• CIRCUIT JUDGE FOR UMA

TILLA COUNTY, OREGON. WHEREIN HE FOUND THAT A BONA FIDE DISPUTE OVER 
THE COMPENSABILITY OF CLAIMANT'S CLAIM EXISTED AND THAT THE PROPOSED 

SETTLEMENT AGREED TO BY THE PARTIES WAS REASONABLE, 

THE CLAIMANT. ON MARCH 27. 1 975, FILED A CLAIM FOR AGGRAVA
TION WHICH THE CARRIER DENIED BECAUSE OF THE PREVIOUS ORDER REFERRED 

TO IN THE ABOVE PARAGRAPH, CLAIMANT REQUESTED A HEARING, ASKING 

THE REFEREE, IN EFFECT, TO SET ASIDE JUDGE KAYE'S ORDER. 

IT WAS THE CONTENTION OF CLAIMANT THAT JUDGE KAYE'S ORDER IS 
SUBJECT TO COLLATERAL ATTACK WHERE THE COURT LAC KS JURISDICTION 

CLAIMANT ALLEGES THAT THE COURT LACKED JURISDICTION BECAUSE THE 
ORDER AMOUNTED TO AN INVALID RELEASE OF CLAIMANT'S RIGHTS TO WORK

MEN'S COMPENSATION BENEFITS WHICH IS PROHIBITED BY ORS 6 5 6. 2 3 6 ( 1). 

j U0GE KAYE FOUND THAT THERE WAS A BONA FIDE DISPUTE OVER THE 

-9 2 -
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On JULY 2 4 . 1 9 7 5 DR. PASQUESI EXAMINED CLAIMANT AND FOUND CLAIM

ANT HAD SOME IMPAIRMENT IN THE MODERATE CATEGORY EQUI ALENT TO 5 PER
CENT OF THE WHOLE MAN. ON JULY 1 , 1 9 7 5 DR. GAMBEE, WHO WAS CLAIM
ANT S LAST TREATING PHYSICIAN, REPORTED CLAIMANT WAS WORKING AND
'HA ING NO p in'.

The referee foun the prepon erance of the me ical evi ence is
THAT CLAIMANT' S DISABILITY WAS MINIMAL AND THAT CLAIMANT S TREAT
MENT WAS CONSER ATI E IN NATURE ONLY. HE ALSO FOUND THAT CLAIMANT'S
PROBLEMS WERE NOT HELPED BY HIS EXCESSI E WEIGHT, A PROBLEM UPON
WHICH ALL OF THE DOCTORS WHO EXAMINED CLAIMANT COMMENTED. THE
REFEREE FELT CLAIMANT EXAGGERATED HIS SYMPTOMS. CLAIMANT IS WORK
ING AND THE REFEREE CONCLUDED THAT CLAIMANT HAS SUSTAINED A LOSS OF
EARNING CAPACITY EQUAL TO AN AWARD OF 32 DEGREES FOR 10 PER CENT
WHICH WOULD ADEQUATELY COMPENSATE HIM FOR SUCH LOSS.

On THE ISSUE OF ADDITIONAL COMPENSATION FOR TEMPORARY TOTAL

DISABILITY, THE REFEREE RULED IT WAS NOT PROPERLY BEFORE HIM, THIS
ISSUE HAD BEEN FULLY LITIGATED BEFORE REFEREE LEAHY IN WCB CASE NO,
75-722.

The BOARD. ON DE NO O RE IEW, ADOPTS THE FINDINGS OF THE REFEREE.

THE BOARD STRONGLY SUGGESTS THAT CLAIMANT MAKE A SERIOUS ATTEMPT
TO LOSE WEIGHT, THEREBY REDUCING HIS DISABILITY,

ORDER
The ORDER OF THE REFEREE DATED MARCH 8 , 1 9 7 6 , IS AFFIRMED.

WCB CASE NO. 75-1245 AUGUST 5, 1976

AL SEEBER, CLAIMANT
LEEROY EHLERS, CLAIMAN 'S A  Y.
JAMES HUEGLI, DEFENSE A  Y.
REQUES FOR REVIEW BY CLAIMAN 

Reviewe by boar members wilson an moore.

Claimant requests boar review of the referee's or er which
DISMISSED cl im nt s REQUEST FOR HEARING, STATING HE HAD NO JURIS
DICTION.

On JULY 2 7 , 1 97 2 AN ORDER APPRO ING JOINT PETITION FOR SETTLE
MENT WAS SIGNED BY THE HONORABLE HENRY KAYE, CIRCUIT JUDGE FOR UMA
TILLA COUNTY, OREGON, WHEREIN HE FOUND THAT A BONA FIDE DISPUTE O ER
THE COMPENSABILITY OF CLAIMANT' S CLAIM EXISTED AND THAT THE PROPOSED
SETTLEMENT AGREED TO BY THE PARTIES WAS REASONABLE.

The CLAIMANT, ON MARCH 2 7 , 1 97 5 . FILED  cl im for  ggr v 

tion WHICH THE CARRIER DENIED BECAUSE OF THE PRE IOUS ORDER REFERRED
TO IN THE ABO E PARAGRAPH. CLAIMANT REQUESTED A HEARING, ASKING
THE REFEREE, IN EFFECT, TO SET ASIDE JUDGE KAYE'S ORDER.

It WAS THE CONTENTION OF CLAIMANT THAT JUDGE KAYE S ORDER IS
SUBJECT TO COLLATERAL ATTACK WHERE THE COURT LACKS JURISDICTION
CLAIMANT ALLEGES THAT THE COURT LACKED JURISDICTION BECAUSE THE
ORDER AMOUNTED TO AN IN ALID RELEASE OF CLAIMANT S RIGHTS TO WORK
MEN'S COMPENSATION BENEFITS WHICH IS PROHIBITED BY ORS 656.236 ( 1 ) .

Ju ge kaye foun that there was a bona fi e  ispute

-9 2-
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OF CLAIMANT'S AGGRAVATION CLAIM, IF THIS FINDING IS 
NOT CORRECT CLAIMANT SHOULD HAVE APPEALED TO THE NEXT HIGHER FORUM. 
THERE IS NO P'ROVISION IN THE WORKMEN'S COMPENSATION LAW FOR REVIEW 

BY A REFEREE OF A CIRCUIT JUDGE'S ORDER. 

THE REFEREE CONCLUDED THAT HE LACKED JURISDICTION TO HEAR THIS 

CASE. 

THE BOARD, ON DE .NOVO REVIEW, ADOPTS THE CONCLUSION OF THE 

REFEREE. 

ORDER 

THE ORDER OF THE REFEREE, DATE'D' NOVE MBE.R 1 0, 1 9 7 5 IS APPROVED. 

WCB CASE NO. 75-4642 AU GUST 5, 1976 

MARJORIE SCHAEFFER, CLAIMANT 
JEROME F 0 BISCHOFF, BAILEY, DOBLIE AND BRUUN, 

CLAI MANT 1 S ATTYS 0 

EARL M. PRESTON. DEFENSE ATTY. 
REQUEST FOR REVIEW BY SAIF 

REVIEW BY BOARD MEMBERS WILSON AND MOORE. 

THE STATE ACCIDENT INSURANCE FUND REQUESTS BOARD REVIEW OF THE 
REFEREE'S ORDER WHICH REMANDED CLAIMANT'S CLAIM TO IT FOR ACCEPTAl':ICE 

AND PAYMENT OF BENEFITS AS REQUIRED BY LAW. 

CLAIMANT ALLEGES THAT SOMETIME SHORTLY PRIOR TO JULY 11, 1 975, 
SHE DEVELOPED BACK PAIN WHICH SHE s·ELIEVED WAS CAUSED BY MUSCLE 

STRAIN. SHE WORKED ON A CONVEYOR BELT PULLING TRASH OFF THE BELT. 

0N SEPTEMBER 8, 1975, CLAIMANT WAS EXAMINED BY DR. SERBU WHO 
DIAGNOSED A HERNIATED DISC AT LS -SI O HE PERFORMED A LAMINECTOMY ON 

SEPTEMBER 17, 1975 0 

0N OCTOBER 8, 1975, DR 0 'SERBU STATED, 1 1 FIND LITTLE EVIDENCE 
THAT WOULD SUGGEST THAT THIS HERNIATED DISC FOR WHICH MRS. SCHAEFFER 
WAS TREATED BY MYSELF WOULD BE AN INDUSTRIAL SITUATION. I FEEL THIS 
IS PURELY INCIDENTAL, IN A LADY WHO HAP.PENS TO BE EMPLOYED. 1 

8ASED UPON THIS REPORT, THE STATE ACCIDENT INSURANCE FUND 
DENIED CLAIMANT'S CLAIM ON OCTOBER 30, 1975 0 

CLAIMANT TESTIFIED THAT SHE FIRST FILED AN OFF-THE-JOB INSUR
ANCE CLAI M 0 TH IS DECISION WAS BASED ON HER CONCERN FOR THE COMPANY'S 

SAFETY RECORD, HOWEVER, SHE BELIEVED THAT HER CONDITION WAS CAUSED 
BY HER JOB BECAUSE Of" THE ONSET OF SYMPTOMS AFTER HER WORK ACTIVI

TIES WERE PERFORMED. 

THE REFEREE CONCLUDED THAT CLAIMANT'S CLAIM WAS COMPENSAB,LE 

AND REMANDED THE CLAIM TO THE STAT,E ACCIDENT INSURANCE FUND FOR PAY

MENT OF BENEFITS. 

THE BOARD, ON DE NOVO REVIEW, DISAGREES WITH.THE ORDER OF THE 
REFEREE. 

THE BOARD FINDS THAT THE MEDICAL REPORT OF DR. SERBU INDICATES 
NO CAUSAL CONNECTION ·BETWEEN CL,AIMANT 1 S COMPLAINTS AND 'HER EMPLOY-

-9 3 -

COMPENSABILITY OF CLAIMANT S AGGRAVATION CLAIM, IF THIS FINDING IS
NOT CORRECT CLAIMANT SHOULD HAVE APPEALED TO THE NEXT HIGHER FORUM.
THERE IS NO PROVISION IN THE WORKMEN1 S COMPENSATION LAW FOR REVIEW
BY A REFEREE OF A CIRCUIT JUDGE* S ORDER.

The referee conclu e that he lacke juris iction to hear this
CASE.

The board, o de  ovo review, adopts the co clusio of the
referee.

ORDER
The order of the referee, dated November io.

WCB CASE NO. 75-4642 AU GUST

1975 IS APPROVED.

5, 1976

MARJORIE SCHAEFFER, CLAIMANT
JEROME F. B1SCHOFF, BAILEY, DOBLIE AND BRUUN,
claimant s ATTYS.

EARL M. PRESTON. DEFENSE ATTY.
REQUEST FOR REVIEW BY SAIF

BOARD REVIEW OF THE
TO IT FOR ACCEPTANCE

OR TO JULY 1 1 , 1 9 7 5 ,
SHE DEVELOPED BACK PAIN WHICH SHE BELIEVED WAS CAUSED BY MUSCLE
STRAIN. SHE WORKED ON A CONVEYOR BELT PULLING TRASH OFF THE BELT.

Review by boar members wilson an moore.

The state acci ent insurance fun requests
referee’s or er which reman e claimant’s claim
an payment of benefits as require by law.

Claimant alleges that sometime shortly pr i

On SEPTEMBER 8 , 1 9 7 5, CLAIMANT WAS EXAMINED BY DR. SERBU WHO

DIAGNOSED A HERNIATED DISC AT L5-S1 . HE PERFORMED A LAMINECTOMY ON
SEPTEMBER 1 7, 1 9 7 5 .

On OCTOBER 8 ,

THAT WOULD SUGGEST
WAS TREATED BY MYSE
IS PURELY INCIDENTAL

1 975 , DR. SERBU STATED. I FIND LITTLE EVIDENCE
THAT THIS HERNIATED DISC FOR WHICH MRS. SCHAEFFER
LF WOULD BE AN INDUSTRIAL SITUATION. I FEEL THIS
, IN A LADY WHO HAPPENS TO BE EMPLOYED.

BasED UPON THIS REPORT, THE STATE ACCIDENT
DENIED CLAIMANT1 S CLAIM ON OCTOBER 3 0, 1 9 7 5 .

INSURANCE FUND

Claimant testifie that she first file an off the job insur
ance CLAIM. THIS DECISION WAS BASED ON HER CONCERN FOR THE COMPANY S
SAFETY RECORD, HOWEVER, SHE BELIEVED THAT HER CONDITION WAS CAUSED
BY HER JOB BECAUSE OF THE ONSET OF SYMPTOMS AFTER HER WORK ACTIVI
TIES WERE PERFORMED.

The REFEREE CONCLUDED THAT CLAIMANT* S CLAIM WAS COMPENSABLE

AND REMANDED THE CLAIM TO THE STATE ACCIDENT INSURANCE FUND FOR PAY
MENT OF BENEFITS.

The BOARD, ON DE NOVO REVIE , DISAGREES  ITH.THE ORDER OF THE
REFEREE.

The
NO CAUSAL

BOARD FINDS THAT THE MEDICAL REPORT OF DR.
CONNECTION BETWEEN CLAIMANT S COMPLAINTS

SERBU INDICATES
AND HER EMPLOY-
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AND THERE IS NO MEDICAL EVIDENCE TO CONTRADICT DR. SERBU' S 

OPINION. THE BOARD F:INDS CLAIMANT'S CLAIM NOT COMPENSABLE, 

ORDER 

THE ORDER OF THE REFEREE, DATED JANUARY 2 8 1 976, IS REVERSE �• 

THE DENIAL OF THE STATE ACCIDENT INSURANCE FUND, DATED OCTOBER 

30, 1975, IS AFFIRMED. 

SAIF CLAIM NO. YC 108670 

EDNA REYNOLDS, CLAIMANT 
DEPT. OF JUSTICE, DEFENSE ATTY. 

OWN MOTION DETERMINATION 

AUGUST 5, 1976 

CLAIMANT FILED A WORKMEN'S COMPENSATION CLAIM ON JANUARY 16, 

196 8 FOR A PAINFUL RIGHT WRIST. ON APRIL 3 0, 196 8 THE LEFT WRIST 

ALSO BECAME INVOLVED AND WAS ACCEPTED ALSO BY THE STATE ACCIDENT 

INSURANCE FUND AS A' BILATERAL CARPAL TUNNEL SYNDROME'• 

CARPAL TUNNEL SYNDROME SURGERY WAS PERFORMED BY DR. CORRIGAN 

ONMAY28, 1968, ON DECEMBER 2, 1968 DR, CORRIGAN DECLARED CLAIMANT 

MEDICALLY STATIONARY. A DETERMINATION ORDER, ISSUED DECEMBER 1 9, 

1 9 6 8, GRANTED CLAIMANT 1 0 PER CENT LOSS OF LE FT FOREARM AND 5 PER 

CENT LOSS OF THE RIGHT FOREARM. 

ON DECEMBER 30, 1968 DR. CORRIGAN REQUESTED THAT CLAIM CLO
SURE BE DEL,AYED BECAUSE HE DION' T UNDERSTAND THE ETIOLOGY OF CLAIM

ANT'S CONTINUING COMPLAINTS AND REFERRED CLAIMANT TO DR. SERBU WHO 

EXAMINED CLAIMANT AND WASN'T SURE OF THE DIAGNOSIS. 

AFTER SOME CONS£ RVATIVE TREATMENT, ON MARCH 1 0, 1 9 6 9 , DR. 

CORRIGAN DECLARED CLAIMANT MEDICALLY STATIONARY AND A SECOND DETER

MI NATION ORDER, ISSUED MARCH 27, 1 969, GRANTED TIME LOSS ONLY, 

IN MARCH OF I 9 7 3 CLAIMANT HAD A RECURRANCE OF HER PREVIOUS 

SYMPTOMS. SURGERY WAS PERFORMED ON AUGUST 2 1, 197 3 FOR RIGHT 

WRIST CARPAL TUNNEL RELEASE - SURGERY WAS PERFORMED ON NOVEMBER 5, 

1973 FOR RELEASE OF INTERCARPAL LIGAMENT AND NEUROLYSIS ON THE LEFT 

WRIST, BOTH BY DR, NYE, A PLASTIC SURGEON, DR. NYE FOUND CLAIMANT 

MEDICALLY STATIONARY ON AUGUST 8, 197 4. AFTER A CLOSING INTERVIEW, 

A TH I RD DETE RM I NAT ION ORDER GRANTED CLAIMANT AN ADDITIONAL 1 5 PER 

CENT LOSS OF RIGHT FOREARM, 

CLAIMANT'S AGGRAVATION RIGHTS HAVE EXPIRED. 

ON JANUARY 6, 1 975 DR. ECKMAN SUBMITTED/\ !\/IEDICAL DIAGNOSIS OF 

A CONDITION OF DYSAUTONMIA NOT RELATED TO TRAUMA BUT A FAMILIAL CON

DITION WHICH IS NOT COMPENSABLE, 

ON JULY 7, 1976 THE CLAIM WAS SUBMITTED FOR CLOSURE. THE EVAL
UATION DIVISION RECOMMENDED TIME 0LOSS INCLUSIVELY FROM FEBRUARY 1 6, 
t 97 6 THROUGH JUNE t 5, 197 6 AND NO ADDITIONAL AWARD OF PE RM ANENT PAR
TIAL DISABILITY. 

ORDER 

CLAIMANT IS GRANTED COMPENSATION FOR TEMPORARY TOTAL DISABILITY 
FROM FEBRUARY t 6, 1976 THROUGH JUNE 1 5, 197 6 • INCLUSIVE. 
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MENT, AND THERE IS NO MEDICAL E IDENCE TO CONTRADICT DR. SERBU1 S
OPINION. THE BOARD RINDS CLAIMANT1 S CLAIM NOT COMPENSABLE.

ORDER
The or er of the referee,  ate January za , i 97 6 , is reverse .

The  enial of the state acci ent insurance fun ,  ate October
3 0 , 1 9 7 5 , IS AFFIRMED.

SAIF CLAIM NO. YC 108670 AUGUST 5, 1976

EDNA REYNOLDS, CLAIMANT
DEPT. OF JUSTICE, DEFENSE ATTY.
OWN MOTION DETERMINATION

Claimant file a workmen* s compensation claim on January i 6 ,
1 9 6 8 FOR A PAINFUL RIGHT WRIST. ON APRIL 3 0, 1 96 8 THE LEFT WRIST
ALSO BECAME IN OL ED AND WAS ACCEPTED ALSO BY THE STATE ACCIDENT
INSURANCE FUND AS A BILATERAL CARPAL TUNNEL SYNDROME* .

Carpal tunnel syn rome surgery was performe by  r. corrigan

ON MAY 28, 1968. ON DECEMBER 2 , 1968 DR. CORRIGAN DECLARED C LAI MANT
MEDICALLY STATIONARY. A DETERMINATION ORDER, ISSUED DECEMBER 19,
1 9 6 8, GRANTED CLAI MANT 10 PER CENT LOSS OF LEFT FOREARM AND 5 PER
CENT LOSS OF THE RIGHT FOREARM.

On DECEMBER 3 0, 1 96 8 DR. CORRIGAN REQUESTED THAT CLAIM CLO
SURE BE DELAYED BECAUSE HE DIDN'T UNDERSTAND THE ETIOLOGY OF CLAIM
ANT'S CONTINUING COMPLAINTS AND REFERRED CLAIMANT TO DR. SERBU WHO
EXAMINED CLAIMANT AND WASN'T SURE OF THE DIAGNOSIS.

After some conservative treatment, on march io, 1 9 6 9 ,  r.
CORRIGAN DECLARED CLAIMANT MEDICALLY STATIONARY AND A SECOND DETER
MINATION ORDER, ISSUED MARCH 2 7 , 1 96 9 , GRANTED TIME LOSS ONLY.

In MARCH OF 1 97 3 CLAIMANT HAD A RECURRANCE OF HER PRE IOUS
SYMPTOMS. SURGERY WAS PERFORMED ON AUGUST 2 1 , 1 9 7 3 FOR RIGHT
WRIST CARPAL TUNNEL RELEASE SURGERY WAS PERFORMED ON NO EMBER 5,
1 9 73 FOR RELEASE OF INTERCARPAL LIGAMENT AND NEUROLYSIS ON THE LEFT
WRIST, BOTH BY DR. NYE , A PLASTIC SURGEON. DR. NYE FOUND CLAIMANT
MEDICALLY STATIONARY ON AUGUST 8 , 1 9 7 4 . AFTER A CLOSING INTER IEW,
A THIRD DETERMINATION ORDER GRANTED CLAIMANT AN ADDITIONAL 1 5 PER
CENT LOSS OF RIGHT FOREARM.

Claimant* s aggravation rights have expire .

On JANUARY 6 , 1 97 5 DR. ECKMAN SUBMITTED A MEDICAL DIAGNOSIS OF

A CONDITION OF DYSAUTONMIA NOT RELATED TO TRAUMA BUT A FAMILIAL CON
DITION WHICH IS NOT COMPENSABLE.

On JULY 7 , 1 9 76 THE CLAIM WAS SUBMITTED FOR CLOSURE.
UAT ION DI ISION RECOMMENDED TIME LOSS INCLUSI ELY FROM FEB
1 9 7 6 THROUGH JUNE 15, 1976 AND NO ADDITIONAL AWARD OF PE R M
TIAL DISABILITY.

ORDER
Claimant is grante compensation for temporary total  isability

FROM FEBRUARY 1 6 , 1 9 76 THROUGH JUNE 1 5, 1 97 6 , INCLUSI E.

THE E AL-
RUARY 1 6 ,
ANENT PAR-

-9 4
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WC B CASE NO. 75-4256 

IVA LARSON, CLAIMANT 
DONALD KRAUSE, CLAIMANT'S ATTY. 

MERLIN MILLER, DEFENSE ATTY. 

REQUEST FOR REVIEW BY CLAIMANT 

. AUGUST 5, 1976 

REVIEWED BY BOAR �· MEMBERS WILSON AND PHILLIPS. 

CLAIMANT REQUESTS BOARD REVIEW OF THE REFEREE'S ORDER WHICH 

GRANTED CLAIMANT ADDITIONAL COMPENSATION FOR TEMPORARY TOTAL DIS

ABILITY FROM DECEMBER 14, 1974 THROUGH AUGUST 18, 1975, INCLUSIVE, 

AND 1 5 DEGREES FOR LOSS OF THE RIGHT HAND, 

CLAIMANT SUSTAINED A ·co·MPENSABLE INJURY TO HER RIGHT HAND ON 

DECEMBER 12. 1973 • IN MARCH, 1974 SHE NOTICED A SMALL MASS IN THE 

RIGHT WRIST WHICH SUBSEQUENTLY BECAME LARGER. 

CLAIMANT HAS BEEN OFF WORK SINCE DECEMBER. 1974 AND DR. BURKE 

HAS PROVIDED HER WITH HANO MINIPULATIONS, ULTRA SOUND AND THERAPY 

TREATMENTS. DR. BURKE IN HIS RE PORT OF AUGUST 1 8 , 1 9 7 5 FOUND CLAIM-

ANT'S CONDITION STABLE, HOWEVER, HE CONTINUED TREATING HER CONSER-

VATIVELY AS DID OTHER DOCTORS INTO 1976 0 A DETERMINATION ORDER ISSUED 

OCTOBER 8, 197 5 GRANTED CLAIMANT COMPENSATION FOR TEMPORARY TOTAL 

DISABILITY FROM DECEMBER 1 4, 1974 THROUGH MAY 31, 1 975 ONLY. 

THE REFEREE FOUND THAT CLAIMANT'S CLAIM WAS PREMATURELY 

CLOSED - THE FIRST MEDICAL REPORT INDICATING CLAIMANT'S CONDITION WAS 

STABLE WAS DR. BURJ<;.E' S REPORT OF AUGUST 1 8, 1975, THE REFEREE CON-

CLUDED THAT CLAIMANT SHOULD BE PAID COMPENSATION FOR TEMPORARY TOTAL 

DISABILITY THROUGH THAT DATE RATHER THAN JUST THROUGH MAY 3 1 , 197 5 • 

THE REFEREE FOUND THAT CLAIMANT WAS ENTITLED TO SOME COMPEN-

SATION FOR HER. PERMANENT PARTIAL DISABILITY. IN HIS REPORT OF AUGUST 

18, 1975 DR. BURKE STATES 'tVAHAS MILD LOSS OF STRENGTH OF FLEXING 

HER RIGHT FOREARM WITH INCREASED SENSATION ALONG THE INSIDE OF THE 

RIGHT ARM AND RIGHT LITTLE FINGER'. THE REFEREE FOUND THAT THE MEDI

CAL REPORTS WERE VAGUE BUT HE CONCLUDED THAT CLAIMANT'S r SUBJECTIVE 

SYMPTOMS OUTWEIGHED THE INCONCLUSIVE MED (CAL PICTURE r • 

THE BOARD, ON DE NOVO REVIEW, AFFIRMS THE ORDER OF THE REFEREE. 

ORDER 

THE ORDER OF THE REFEREE, DATED FEBRUARY 2 0, 19 76, IS AFFIRMED. 

WC B CASE NO. 75-909 

RUSSC::LL DOGGETT, CLAIMANT 
RICHARD KROPP, CLAIMANT'S ATTY, 

DEPT. OF JUSTICE, DEFENSE ATTY. 

REQUEST FOR REVIEW BY CLAIMANT 

AUGUST 5, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE. 

CLAIMANT -REQUESTS BOARD REVIEW.OF THE REFEREE'S ORDER WHICH 

DENIED HIS CLAIM FOR AGGRAVATION~ 

CLAIMANT SUFFERED A COMPENSABLE INJURY TO HIS LOW BACK ON 

-:-9 5 -

WCB CASE NO, 75-4256 AUGUST 5, 1976

IVA LARSON, CLAIMANT
DONALD KRAUSE, CLAIMAN S A JY.
MERLIN MILLER, DEFENSE A  Y.
REQUES FOR REVIEW BY CLAIMAN 

Reviewe by boar members wilson an Phillips

Claimant requests boar review of the referee's or er which

GRANTED CLAIMANT ADDITIONAL COMPENSATION FOR TEMPORARY TOTAL DIS
ABILITY FROM DECEMBER 1 4 , 1 9 7 4 THROUGH AUGUST 1 8 , 1 9 7 5 , INCLUSI E,
AND 1 5 DEGREES FOR LOSS OF THE RIGHT HAND.

Claimant sustaine a compensable injury to her right han on

DECEMBER 1 2 . 1 97 3 . IN MARCH, 1 974 SHE NOTICED A SMALL MASS IN THE
RIGHT WRIST WHICH SUBSEQUENTLY BECAME LARGER.

Claimant has been off work since December. 1974 an  r. burke

HAS PRO IDED HER WITH HAND M I N I PULAT IONS , ULTRA SOUND AND THERAPY
TREATMENTS. DR. BURKE IN HIS REPORT OF AUGUST 1 8 , 1 97 5 FOUND CLAIM
ANT' S CONDITION STABLE, HOWE ER, HE CONTINUED TREATING HER CONSER
 ATI ELY AS DID OTHER DOCTORS INTO 1 9 7 6 . A DETERMINATION ORDER ISSUED
OCTOBER 8 , 1 9 7 5 GRANTED CLAIMANT COMPENSATION FOR TEMPORARY TOTAL
DISABILITY FROM DECEMBER 14, 1974 THROUGH MAY 3 1, 1 9 7 5 ONLY.

The referee foun that claimant's claim was prematurely
CLOSED THE FIRST MEDICAL REPORT INDICATING CLAIMANT'S CONDITION WAS
STABLE WAS DR. BURKE1S REPORT OF AUGUST 18, 1975. THE REFEREE CON
CLUDED THAT CLAIMANT SHOULD BE PAID COMPENSATION FOR TEMPORARY TOTAL
DISABILITY THROUGH THAT DATE RATHER THAN JUST THROUGH MAY 3 1 , 1 9 7 5 .

The referee found th t cl im nt w s entitled to some COMPEN
SATION FOR HER, PERMANENT PARTIAL DISABILITY. IN HIS REPORT OF AUGUST
18, 1975 DR. BURKE STATES I A HAS MILD LOSS OF STRENGTH OF FLEXING
HER RIGHT FOREARM WITH INCREASED SENSATION ALONG THE INSIDE OF THE
RIGHT ARM AND RIGHT LITTLE FINGER1. THE REFEREE FOUND THAT THE MEDI
CAL REPORTS WERE  AGUE BUT HE CONCLUDED THAT CLAIMANT'S 'SUBJECTI E
SYMPTOMS OUTWEIGHED THE INCONCLUSI E MEDICAL PICTURE .

The BOARD, ON DE NO O RE IEW, AFFIRMS THE ORDER OF THE REFEREE.

ORDER
The order of the referee, dated February 20, 1 9 7 6 , is affirmed.

WCB CASE NO. 75-909 AUGUST 5, 1976

RUSSELL DOGGETT, CLAIMANT
RICHARD KROPP, CLAIMAN 'S A  Y.
DEP . OF JUS ICE, DEFENSE A  Y.
REQUES FOR REVIEW BY CLAIMAN 

Reviewe by boar members wilson an moore.

Claimant requests boar review.of the referee's or er which

DENIED HIS CLAIM FOR AGGRA ATION.

Claimant suffere a compensable injury to his low back on

’ 
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12, 1969, DIAGNOSED AS ACUTE LUMBOSACRAL STRAIN. HIS CLAIM 

WAS CLOSED BY DETERMINATION ORDER ON DECEMBER 3 t , 1 9 6 9 AS A 'MEDI-

CAL ONLY'• IT WAS REOPENED FOR FURTHER MEDICAL TREATMENT, THEN 

AGAIN CLOSED ON APRIL 1 3, 1 972 BY SECOND DETERMINATION ORDER WITH AN 
AWARD OF COMPENSATION FOR TEMPORARY TOTAL DISABILITY ONLY. 

CLAIMANT SUFFERS FROM A DEVELOPMENTAL CONDITION OF SPONDYLO

LISTHESIS OF LS -SI AND SPONDYLOLYSIS OF LS WHICH MAKE HIS LOW BACK 

EXTREMELY SUSCEPTIBLE TO INJURIOUS INCIDENTS. 

(N 1 970 CLAIMANT HAD AN ONSET OF PAIN AND HAD TO LAY OFF WORK 

FOR A WHILE - AGAIN IN I 974 HIS PAIN SYMPTOMS INCREASED WHILE HE WAS 

DOING CARPENTRY WORK IN OHIO. 

(N AUGUST, 1 974, AFTER STRENUOUS ACTIVITY OF UNLOADING FLAG

STONE AND SAND, CLAIMANT HAD A FLAREUP OF SYMPTOMS AND PAIN AND 

SOUGHT CARE FROM DR 0 EVANS, A CHIROPRACTOR IN BELLAIRE, OHIO, WHOSE 

REPORTS REVEAL THAT THE PAIN AND INCREASED SYMPTOMS AROSE FROM THE 

STRENUOUS UNLOADING OF FLAGSTONE. 

PROB LE MS TO THE 1 9 6 9 INJURY. 

DR. EVANS RELATED CLAIMANT'S 

CLAIMANT FILED A CLAIM FOR AGGRAVATION WHICH WAS DENIED BY 

THE STATE ACCIDENT INSURANCE FUND ON JANUARY 2 3, 197 5, 

SuBSEQUE NT TO THE HEAR ING, DR. PAS QUE SI EXAM I NED CLAIMANT AND 

OPINED THAT HIS PROBLEMS IN I 974 WERE PRIMARILY CAUSED BY THE LIFTING 

INCIDENT WHICH WAS SUPERIMPOSED ON THE DEVELOPMENTAL INJURIES FROM 

HIS CONDITIONS OF SPONDYLOLISTHESIS ANO SPONDYLOLYSIS. 

THE REFEREE FOUND THAT CLAIMANT FOR 1 6 MONTHS PRIOR TO AUGUST 

1974 HAD WORKED WITHOUT PAIN AND DISTRESS SUFFICIENT TO PREVENT HIS 

DOI NG CARPENTRY WORK. 

THE REFEREE CONCLUDED, GIVING GREAT WEIGHT TO THE MEDICAL 

OPINION OF DR. PASQUESI, THAT CLAIMANT'S INCREASED SYMPTOMS IN 1974 

WERE NOT AN AGGRAVATION OF HIS I 969 INJURY, BUT, IN FACT, WERE CAUSED 

BY THE LIFTING INCIDENT. 

THE BOARD, ON DE NOVO REVIEW, ADOPTS THE FINDINGS AND CONCLU

SIONS OF THE REFEREE, 

ORDER 

THE ORDER OF THE REFEREE DATED JANUARY 23, 1976, IS AFFIRMED, 

WCB CASE NO. 75-1298 

WAYNc. H. SCHEESC:, CLAIMPNT 
FRANKLIN, BENNETT, OFELT AND JOLLES, 

CLAIMANT'S ATTYS, 

DEPT, OF JUSTICE, DEFENSE ATTY. 

REQUEST FOR REVIEW BY CLAIMANT 

AUGUST 5, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE, 

CLAIMANT SEEKS REVIEW BY THE BOARD OF THE REFEREE'S ORDER 

WHICH STATED THAT CLAIMANT'S PERMANENT TOTAL DISABILITY AWARD COM

MENCED ON NOVEMBER 20, 1974 AND ORDERED THAT THE STATE ACCIDENT 

INSURANCE FUND LIMIT ITS RECOVERY OF OVERPAYMENT TO A SPECIFIED 

SCHEDULE SET FORTH IN SAID ORDER. 

-9 6 -

DECEMBER 12, 1 969 , DIAGNOSED AS ACUTE LUMBOSACRAL STRAIN. HIS CLAIM
WAS CLOSED BY DETERMINATION ORDER ON DECEMBER 31, 1 969 AS A 1 MEDI
CAL ONLY* . IT WAS REOPENED FOR FURTHER MEDICAL TREATMENT, THEN
AGAIN CLOSED ON APRIL 1 3, 1 97 2 BY SECOND DETERMINATION ORDER WITH AN
AWARD OF COMPENSATION FOR TEMPORARY TOTAL DISABILITY ONLY.

Claimant suffers from a  evelopmental con ition of spon ylo

listhesis OF L5 -SI AND SPONDYLOLYSIS OF L5 WHICH MAKE HIS LOW BACK
EXTREMELY SUSCEPTIBLE TO INJURIOUS INCIDENTS.

FOR A
DOING

[n 1 97 0 CLAIMANT
WHI LE AGAIN 1N
CARPENTRY WORK I

HAD AN ONSET
1 9 7 4 HIS PAIN
N OHIO.

OF PAIN AND HAD TO LAY OFF WORK
SYMPTOMS INCREASED WHILE HE WAS

In AUGUST, 19 7 4, AFTER STRENUOUS ACTI ITY OF UNLOADING FLAG
STONE AND SAND, CLAIMANT HAD A FLAREUP OF SYMPTOMS AND PAIN AND
SOUGHT CARE FROM DR. E ANS, A CHIROPRACTOR IN BELLAIRE, OHIO, WHOSE
REPORTS RE EAL THAT THE PAIN AND INCREASED SYMPTOMS AROSE FROM THE
STRENUOUS UNLOADING OF FLAGSTONE. DR. E ANS RELATED CLAIMANT'S
PROBLEMS TO THE 1 9 6 9 INJURY.

Claimant file a claim for aggravation which was  enie by

THE STATE ACCIDENT INSURANCE FUND ON JANUARY 2 3 , 1 9 7 5 .

Subsequent to the hearing,  r. pasquesi examine claimant an 

OPINED THAT HIS PROBLEMS IN 1 9 74 WERE PRIMARILY CAUSED BY THE LIFTING
INCIDENT WHICH WAS SUPERIMPOSED ON THE DE ELOPMENTAL INJURIES FROM
HIS CONDITIONS OF SPONDYLOLISTHESIS AND SPONDYLOLYSIS.

The referee found THAT CLAIMANT FOR 16 months prior TO AUGUST

1 9 7 4 HAD WORKED WITHOUT PAIN AND DISTRESS SUFFICIENT TO PRE ENT HIS
DOING CARPENTRY WORK.

The referee conclu e ,
OPINION OF DR. PASQUESI, THAT
WERE NOT AN AGGRA ATION OF HI
BY THE LIFTING INCIDENT.

The bo rd, on de novo review,  dopts the findings  nd CONCLU
SIONS OF THE REFEREE.

ORDER
The or er of the referee  ate January 23 , 1976. is affirme ,

WCB CASE NO. 75-1298 AUGUST 5, 1976

GI ING GREAT WEIGHT TO THE MEDICAL
CLAIMANT'S INCREASED SYMPTOMS IN 1974
S 1 96 9 INJURY, BUT, IN FACT, WERE CAUSED

WAYNE H. SCHEESE, CLAIMANT
FRANKLIN, BENNETT, OFELT AND JOLLES,
cl im nt s ATTYS.

DEP . OF JUS ICE, DEFENSE A  Y.
REQUES FOR REVIEW BY CLAIMAN 

Reviewe by boar members wilson an moore.

Claimant seeks review by the boar of the referee's or er
WHICH STATED THAT CLAIMANT'S PERMANENT TOTAL DISABILITY AWARD COM
MENCED ON NO EMBER 2 0 , 1 9 7 4 AND ORDERED THAT THE STATE ACCIDENT
INSURANCE FUND LIMIT ITS RECO ERY OF O ERPAYMENT TO A SPECIFIED
SCHEDULE SET FORTH IN SAID ORDER.

9 6-
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SUFFERED A COM PEN SABLE INJURY ON NOYE MBER 1 3 , 197 2 , 

INITIALLY, HIS CLAIM WAS DENIED AND CLAIMANT REQUESTED A HEARING. 

AFTER THE HEARING GN NOVEMBER 21. 1973 AN ORDER WAS ISSUED ON DECEM

BER 5, 1973 REMANDING THE CLAIM TO THE FUND FOR PAYMENT OF COMPEN

SATION FOR TEMPORARY TOTAL DISABILITY FROM NOVEMBER 13, 1 972 UNTIL 

THE CLAIM WAS CLOSED PURSUANT TO ORS 6 5 6 • 2 6 8 • 

THE CLAIM WAS CLOSED BY DETERMINATION ORDER DATED MARCH I, 

1974 WHICH AWARDED CLAIMANT COMPENSATION FOR TEMPORARY TOTAL DIS

ABILITY FROM NOVEMBER 13, 19·72 THROUGH DECEMBER 29, 1 972 ONLY, 

CLAIMANT REQUESTED A HEARING ON THE ADEQUACY OF THIS DETERMINATION 

ORDER, 

AFTER A HEARING HELD ON OCTOBER 31, 1974 THE REFEREE ISSUED AN 

OPINION AND ORDER, DATED NOVEMBER 20, 1974, GRANTING CLAIMANT AN 

AWARD OF PERMANENT TOTAL DISABILITY BUT NOT STATING ANY DATE OF COM

MENCEMENT, 

WHILE THE MATTER WAS PENDING THE FUND HAD PAID CLAIMANT 5,521.76 

DOLLARS AS COMPENSATION FOR TEMPORARY TOTAL DISABILITY FOR THE PERIOD 

OF DECEMBER 29, 1972 TO MARCH 1, 1974, ON FEBRUARY 20, 1975 THE 

FUND WROTE CLAIM ANT PROPOSING TO DE DUCT FROM HIS PAYMENTS FOR PER MA

NE NT TOTAL DISABILITY THIS SUM, CONTENDING THAT CLAIMANT'S AWARD OF 

PERMANENT TOTAL DISABILITY BECAME EFFECT IVE AS OF NOVEMBER 2 0, 1 9 7 4 

CLAIMANT REQUESTED A HEARING, CONTENDING THAT HE WAS ENTITLED 

TO BE FOUND PERMANENTLY TOTALLY.DISABLED AS OF DECEMBER 29, 1972, 

THE DATE THAT HIS CONDITION WAS DECLARED TO BE MEDICALLY STATIONARY 

AND, THE RE FORE, THE PAYMENTS OF COM PENS AT ION FOR TEMPORARY TOTAL 

DISABILITY DURING THE PERIOD DECEMBER 29, 1972 TO MARCH 1, 1974 WERE, 

IN EFFECT, PAYMENTS OF COMPENSATION FOR PERMANENT TOTAL DI SAS I LITY. 

THE FUND HAD NO WAY OF KNOWING WHEN ITS LIABILITY FOR PAYMENT 

OF COMPENSATION FOR TEMPORARY TOTAL DISABILITY WOULD TERMINATE UN

TIL THE ISSUANCE OF THE DETERMINATION ORDER ON MARCH 1 , 1974, THERE

FORE, IT PAID SUCH BENEFITS UNTIL THAT DATE - THIS IS THE BASIS FOR ITS 

CONTENTION THAT IT'S ENTITLED TO DEDUCT FROM THE PAYMENTS OF PERMA

NENT TOTAL DISABILITY THE SUM PAID BETWEEN THE TERMINATION OF CLAIM

ANT'S COMPENSATION FOR TEMPORARY TOTAL DISABILITY AND THE DATE OF 

THE DETERMINATION ORDER, 

THE REFEREE STATED THAT CLAIMANT COULD NOT COLLATERALLY ATTACK 

THE REFEREE'S ORDER OF NOVEMBER 20, 1974 WHICH GRANTED HIM AN AWARD 

OF PERMANENT TOTAL DISABILITY BY ASSERTING THAT THE ORDER SHOULD HAVE 

MADE THE AWARD EFFECTIVE ON A DIFFERENT DATE, 

THE REFEREE COMMENTED THAT THE RULES OF CONSTRUCTION PROVIDE 

THAT AN ORDER IS EFFECTIVE ON THE DATE IT IS SIGNED AND PUBLISHED IF NO 

OTHER DATE IS STATED - HAD CLAIMANT BEEN DISSATISFIED WITH THE PRE

VIOUS ORDER HE COULD HAVE REQUESTED RECONSIDERATION BY THE REFEREE, 

REQUESTED ON REVIEW THAT THE BOARD MODIFY THE ORDER BY PROVIDING A 

DATE OF COMMENCEMENT FOR THE PERMANENT TOTAL DISABILITY OR MADE 

THE SAME REQUEST TO THE CIRCUIT COURT WHEN IT REVIEWED THE BOARD'S 

ORDER, HE DID NONE OF THESE, 

THE REFEREE CONCLUDED THAT HE DID NOT HAVE JURISDICTION TO AMEND 
OR MODIFY THE OPINION AND ORDER OF NOVEMBER 2 0, 197 4 • HE WAS RE
STRICTED IN THE INTERPRETATION THEREOF AND, BASED ON THE RULES OF CON
STRUCTION. CLAIMANT'S PERMANENT TOTAL DISABILITY AWARD BEGAN ON THE 
DATE THE ORDER WAS PUBLISHED, TO WIT - NOVEMBER 2 0, 197 4 • 

THE BOARD, ON DE NOVO REVIEW, RE ITERATES ITS RULING EXPRESSED 
IN EZRA ZINN ( UNDERSCORED) , WCB CASE NO. 7 2 -3 02 8 • NAMELY• CLAIMANT 

-97-

Cl-AIM ANT SUFFERED A COMPENSABLE INJURY ON NOVEMBER  3 , 1 972,

INITIALLY, HIS CLAIM WAS DENIED AND CLAIMANT REQUESTED A HEARING.
AFTER THE HEARING ON NOVEMBER 2 1 . 1 97 3 AN ORDER WAS ISSUED ON DECEM
BER 5 , 1 9 73 REMANDING THE CLAIM TO THE FUND FOR PAYMENT OF COMPEN
SATION FOR TEMPORARY TOTAL DISABILITY FROM NOVEMBER 1 3 , 1 9 72 UNTIL
THE CLAIM WAS CLOSED PURSUANT TO ORS 656.268.

The claim was close by  etermination or er  ate march i ,
1 9 74 WHICH AWARDED CLAIMANT COMPENSATION FOR TEMPORARY TOTAL D1S
ABILITY FROM NOVE M BE R 1 3 . 197 2 THROUGH DECEMBER 29 , 1972 ONLY.
CLAIMANT REQUESTED A HEARING ON THE ADEQUACY OF THIS DETERMINATION
ORDER.

After a hearing hel on October 3 i , 1974 the referee issue an

OPINION AND ORDER, DATE D NOVE M BE R 2 0 . 1 9 74, GRANTING CLAIMANT AN
AWARD OF PERMANENT TOTAL DISABILITY BUT NOT STATING ANY DATE OF COM
MENCEMENT.

While THE MATTER WAS PE NDING THE FUND HAD PAID CLAIMANT 5,521.76

DOLLARS AS COMPENSATION FOR TEMPORARY TOTAL DISABILITY FOR THE PERIOD
OF DECEMBER 29 , 1 972 TO MARCH 1. 1974. ON FEBRUARY 20, 1975 THE
FUND WROTE CLAIMANT PROPOSING TO DEDUCT FROM HIS PAYMENTS FOR PERMA
NENT TOTAL DISABILITY THIS SUM, CONTENDING THAT CLAIMANT1 S AWARD OF
PERMANENT TOTAL DISABILITY BECAME EFFECTIVE AS OF NOVEMBER 2 0, 1 9 74.

Claimant requeste a hearing, conten ing that he was entitle 

TO BE FOUND PERMANENTLY TOTALLY'D1 SAB LE D AS OF DECEMBER 2 9 , 1 9 72 ,
THE DATE THAT HIS CONDITION WAS DECLARED TO BE MEDICALLY STATIONARY
AND, THEREFORE, THE PAYMENTS OF COMPENSATION FOR TEMPORARY TOTAL
DISABILITY DURING THE PERIOD DECEMBER 29 . 1 972 TO MARCH 1, 1974 WERE.
IN EFFECT, PAYMENTS OF COMPENSATION FOR PERMANENT TOTAL DISABILITY.

The fun ha no way of knowing when its liability for payment

OF COMPENSATION FOR TEMPORARY TOTAL DISABILITY WOULD TERMINATE UN
TIL THE ISSU ANCE OF THE DETERM I NATION ORDER ON MARCH 1 , 1 9 74 , THERE
FORE, IT PAID SUCH BENEFITS UNTIL THAT DATE THIS IS THE BASIS FOR ITS
CONTENTION THAT IT'S ENTITLED TO DEDUCT FROM THE PAYMENTS OF PERMA
NENT TOTAL DISABILITY THE SUM PAID BETWEEN THE TERMINATION OF CLAIM
ANT S COMPENSATION FOR TEMPORARY TOTAL DISABILITY AND THE DATE OF
THE DETERMINATION ORDER.

The referee state that claimant coul not collaterally attack

THE referee s ORDER OF NOVEMBER 2 0 , 1 9 74 WHICH GRANTED HIM AN AWARD
OF PERMANENT TOTAL DISABILITY BY ASSERTING THAT THE ORDER SHOULD HAVE
MADE THE AWARD EFFECTIVE ON A DIFFERENT DATE.

The referee commente that the rules of construction provi e

THAT AN ORDER IS EFFECTIVE ON THE DATE IT IS SIGNED AND PUBLISHED IF NO
OTHER DATE IS STATED HAD CLAIMANT BEEN DISSATISFIED WITH THE PRE
VIOUS ORDER HE COULD HAVE REQUESTED RECONSIDERATION BY THE REFEREE,
REQUESTED ON REVIEW THAT THE BOARD MODIFY THE ORDER BY PROVIDING A
DATE OF COMMENCEMENT FOR THE PERMANENT TOTAL DISABILITY OR MADE
THE SAME REQUEST TO THE CIRCUIT COURT WHEN IT REVIEWED THE BOARD S
ORDER. HE DID NONE OF THESE.

The REFEREE CONCLUDED THAT HE DID NOT HAVE JURISDICTION TO AMEND

OR MODIFY THE OPINION AND ORDER OF NOVEMBER 2 0, 1 97 4 . HE WAS RE
STRICTED IN THE INTERPRETATION THEREOF AND. BASED ON THE RULES OF CON
STRUCTION. CLAIMANT'S PERMANENT TOTAL DISABILITY AWARD BEGAN ON THE
DATE THE ORDER WAS PUBLISHED, TO WIT NOVEMBER 2 0, 1 9 74 .

The boar , on  e novo review, reiterates its ruling expresse 

IN EZRA Z1NN (UNDERSCORED) , WCB CASE NO. 72 -3 02 8 , NAMELY, CLAIMANT
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ENTITLED TO BE CONSIDERED PERMANENTLY AND TOTALLY DISABLED FROM 
THE TIME HE LAST BECAME MEDICALLY STATIONARY - IN THE INSTANT CASE 
THAT WOULD BE ON DECEMBER 29, 1972. THEREFORE. THE FUND IS NOT EN
TITLED TO ANY OFFSET FOR THE COMPENSATION IT PAID CLAIMANT BETWEEN 
DECEMBER 29, 1 972 AND MARCH I, 1974 BECAUSE CLAIMANT WAS ENTITLED 
TO SUCH PAYMENTS AS COMPENSATION FOR PERMANC:NT TOTAL DISABILITY 
FROM DECEMBER 2 9, 1 972 • 

THE BOARD, HAVING REVERSED THE REFEREE'S DETERMINATION OF 
THE COMMENCEMENT DATE FOR PERMANENT TOTAL DISABILITY, CONCLUDES 
THAT IT IS NOT NECESSARY TO DISCUSS THE SCHEDULE FOR RECOUPMENT FOR 
OVERPAYMENT PR.OPOSED BY THE REFEREE. 

ORDER 

THE ORDER OF THE REFEREE, DATED MARCH 31, 197 6, IS REVERSED. 

WCB CASE NO. 75-4548 AUGUST 5, 1976 

IDA LOU WILLIAMS, CLAIMANT 
POZZI, WILSON AND .ATCHISON, 

CLAIMANT'S ATTYS. 
SOUTHER, SPAULDING, KINSEY, WILLIAMSON AND SCHWABE, 

DEFENSE ATTYS. 
REQUEST FOR REVIEW BY EMPLOYER 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE, 

THE EMPLOYER REQUESTS THE BOARD REVIEW THE REFEREE'S ORDER 
WHICH AWARDED CLAIMANT 11 2 DEGREES FOR 3 5 PER CENT OF THE MAXIMUM 
FOR UNSCHEDULED DISABILITY. 

CLAIMANT IS A 23 YEAR OLD SINGLE LADY, TRAINED AS AN LPN, WHO 
WORKED AT THE OREGON CITY HOSPITAL, SHE INJURED HER BACK ON JANUARY 
12, 1974 WHILE LIFTING A PATIENT, SHE ATTEMPTED TO KEEP WORKING, BUT 
HAD TO QUIT IN APR IL 197 4 • ON MAY 3 1 , 1974 DR. HAZEL PERFORMED SUR-
GERY TO CORRECT A HERNIATED INTERVERTEBRAL DISC AT LS -51. IN NOVEM-
BER 1974, DR, HAZEL FOUND HER MEDICALLY STATIONARY, HER SYMPTOMS 
MINIMAL AND INDICATED TO HER THAT HE THOUGHT SHE SHOULD RETURN TO 
LIGHTER WORK THAN SHE HAD BEEN DOING, 

THE DETERMINATION ORDER ISSUED JANUARY 27, 1975 AWARDED CLAIM
ANT 48 DEGREES FOR 1 5 PER CENT OF THE MAXIMUM FOR UNSCHEDULED DIS
ABILITY, 

0N DECEMBER 5, 1974, CLAIMANT HAD COMMENCED HER PRESENT EM
PLOYMENT AS A MEDICAL ASSISTANT AT THE OREGON CITY EYE CLINIC. HER 
DUTIES INCLUDE ESCORTING THE PATIENTS, TAKING PATIENT HISTORIES, AS
SISTING THE DOCTORS IN MINOR SURGERY AND GIVING EYEDROPS. SHE HAS 
RECEIVED ON-THE-JOB TRAINING FROM THE DOCTORS AT THE CLINIC AND EVEN
TUALLY WILL BE LEARNING HOW TO MEASURE THE PRESSURE ON THE EYE, NO 
LIFTING, BENDING OR HEAVY WORK IS NECESSARY IN THIS PRESENT EMPLOYMENT, 

CLAIMANT DID HAVE A GASTRITIS PROBLEM DUE TO HER HIGH INTAKE OF 
ASPIRIN FOR HER PAIN, BUT SHE WAS SUCCESSFULLY TREATED BY DR. STEVENS 
AND THIS IS NO LONGER A PROBLEM. 

CLAIMANT IS YOUNG, IS ABOVE AVERAGE IN INTELLIGENCE AND APPEARS 
TO HAVE FOUND A SATISFACTORY AND CHALLENGING CAREER AT THE EYE CLINIC. 
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IS ENTITLED TO BE CONSIDERED PERMANENTLY AND TOTALLY DISABLED FROM
THE TIME HE LAST BECAME MEDICALLY STATIONARY IN THE INSTANT CASE
THAT WOULD BE ON DECEMBER 29 , 1 972. THEREFORE. THE FUND IS NOT EN
TITLED TO ANY OFFSET FOR THE COMPENSATION IT PAID CLAIMANT BETWEEN
DECEMBER 29. 1 972 AND MARCH 1 , 1 9 74 BECAUSE CLAIMANT WAS ENTITLED
TO SUCH PAYMENTS AS COMPENSATION FOR PERMANENT TOTAL DISABILITY
FROM DECEMBER 29. 1 972.

The boar , having reverse the referee’s  etermination of

 HE COMMENCEMEN DA E FOR PERMANEN  O AL DISABILI Y, CONCLUDES
 HA I IS NO NECESSARY  O DISCUSS  HE SCHEDULE FOR RECOUPMEN FOR
OVERPAYMEN PROPOSED BY  HE REFEREE.

ORDER
The ORDER OF THE REFEREE, DATED MARCH 3 1 , 1 9 7 6 , IS RE ERSED.

WCB CASE NO. 75-4548 AUGUSTS, 1976

IDA LOU WILLIAMS, CLAIMANT
POZ21, WILSON AND A CHISON.
cl im nt s ATTYS.

SOUTHER. SPAULDING, KINSEY, WILLIAMSON AND SCHWABE ,
DEFENSE ATTYS.

REQUEST FOR RE IEW BY EMPLOYER

Reviewe by boar members wilson an moore.

The employer requests the boar review the referee’s or er

WHICH AWARDED CLAIMANT 112 DEGREES FOR 35 PER CENT OF THE MAXIMUM
FOR UNSCHEDULED DISABILITY.

Claimant is a 23 year ol single la y, traine as an lpn, who

WORKED AT THE OREGON CITY HOSPITAL. SHE INJURED HER BACK ON JANUARY
12, 1974 WHILE LIFTING A PATIENT. SHE ATTEMPTED TO KEEP WORKING, BUT
HAD TO QUIT IN APRIL 1 9 7 4 . ON MAY 31 . 1974 DR. HAZEL PERFORMED SUR
GERY TO CORRECT A HERNIATED INTER ERTEBRAL DISC AT L5-S1 . IN NO EM
BER 1 9 74, DR. HAZEL FOUND HER MEDICALLY STATIONARY, HER SYMPTOMS
MINIMAL AND INDICATED TO HER THAT HE THOUGHT SHE SHOULD RETURN TO
LIGHTER WORK THAN SHE HAD BEEN DOING.

The  etermination or er issue January 27, 1975 awar e claim

 nt 48 DEGREES FOR 15 PER CENT OF THE MAXIMUM FOR UNSCHEDULED DIS
ABILITY.

On DECEMBER 5, 1974, CLAIMANT HAD COMMENCED HER PRESENT EM

PLOYMENT AS A MEDICAL ASSISTANT AT THE OREGON CITY EYE CLINIC. HER
DUTIES INCLUDE ESCORTING THE PATIENTS, TAKING PATIENT HISTORIES, AS
SISTING THE DOCTORS IN MINOR SURGERY AND GI ING EYEDROPS. SHE HAS
RECEI ED ON-THE-JOB TRAINING FROM THE DOCTORS AT THE CLINIC AND E EN
TUALLY WILL BE LEARNING HOW TO MEASURE THE PRESSURE ON THE EYE. NO
LIFTING, BENDING OR HEA Y WORK IS NECESSARY IN THIS PRESENT EMPLOYMENT.

Claimant  i have a gastritis problem  ue to her high intake of

ASPIRIN FOR HER PAIN, BU SHE WAS SUCCESSFULLY  REA ED BY DR. S EVENS
AND  HIS IS NO LONGER A PROBLEM.

Claima t is you g, is above average i i tellige ce a d appears
TO HA E FOUND A SATISFACTORY AND CHALLENGING CAREER AT THE EYE CLINIC.
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REFEREE ACKNOWLEDGED THAT CLAIMANT'S AGE, TRAINING, MOTI
VATION AND ATTITUDE HAD REDUCED THE IMPACT OF. HER PHYSICAL IMPAIR
MENT UPON HER. U 0LTIMATE LOss··oF,EARNING CAPACITY AND ABILITY TO COM

PETE ON THE OPEN LABOR M~RKET-FOR WAGES BU""f _CO_NCLUDED THAT THE AWARD 
OF 1 5 PER CENT DID NOT ADEQUATELY COMPENSATE CLAIMANT FOR HER LOSS 

OF WAGE EARNING CAPACITY, 

THE !:!OARD, ON DE _NOVO REV.IEW, CANNOT AGREE WITH THE REFEREE'S 
FINDINGS THAT-SHE H~S SUSTAINED A LOSS OF EARNIN_G C~PAC ITV IN EXCESS 

OF 0 15 PER CENT. THE BOARD CONCLUDES THAT THE AWARD MADE BY THE DE

TERMINATION ORDER MORE ADEQUATELY REFLEC:rs CLAIMANT'S LOSS OF EARN

ING CAPACITY DUE TO HER-INDUSTRIAL INJURY;, 

ORDER 

THE ORDER OF THE REFEREE DATED FEBRUARY 27 • ·.1976 IS REVERSED, 

THE DETERMINATION ORDER MAILED JANUARY 27, 1975 IS AFFIRMED. 

WCB CASE NO. 75-3371 

JACQUELINE GRUE, CLAIMANT 
DONALD WILSON, CLAIMANT'S ATTY, . 
DENNIS VAVROSKY,. DEFENSE ATTY. 
REQUEST FOR REVIEW BY CLAIMANT 

. AUGUST 5, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE. 

THE CLAIMANT SEEKS BOARD REVIEW OF THE REFEREE'S ORDER WHICH 
AFFIRMED THE DETERMINATION ORDER "MAILED JUNE 3 0, 197 5 WHEREBY CLAIM

ANT WAS GRANTED COMPENSATION FOR TEMPORARY TOTAL DISABILITY ONLY, 

CLAIMANT SUFFERED A COMPENSABLE INJURY ON AUGUST 13, 1974 
WHILE LIFTING A CAST PART - SHE COMPLETED HER WORK SHIFT AND WENT 

HOME. HER BACK STIFFENED DURING THE NIGHT AND SHE REPORTED THE ACCI
DENT THE FOLLOWING DAV AND WAS ADVISED TO S_E_E HER DOCTOR, CLAIMANT 
HAS NOT WORKED SINCE THE ACCIDENT, 

CLAIMANT WAS FIRST SEEN BY DR. DINNEEN WHO DIAGNOSED A LUMBAR 
SPRAIN, WORK RELATED - HE FELT THAT THERE WOULD BE NO PERMA"!ENT IM

PAIRMENT BUT CLAIMANT MIGHT HAVE TO BE OFF WORK APPROXIMATELY TEN 
DAYS, CLAIMANT NEXT WAS SEEN BY DR. KELLY, .HER HUSBAND'S TREATING 

PHYSICIAN, WHO DIAGNOSED A LOW BACK STRAIN, WORK RELATED AND PRE

SCRIBED REST AND MEDICATION -FOR THE PAIN. HE ALSO PREDICTED NO PER
MANENT IMPAIRMENT AND RELEASED CLAIMANT FOR UNMODIFIED WORK ON 
SEPTEMBER 30, 1974. 

CLAIMANT APPARENTLY DID NOT IMPROVE AND SHE CONSULTED DR. 
MCKILLOP, AN ORTHOPEDIC SURGEON, ON DECEMBER 12 • 19_74 •. A COURSE 
OF PHYSICAL THERAPY AND WEIGHT REDUCTION WAS ARRANGED, AT THAT 
TIME CLAIMANT WAS QUITE OBESE -AND SHE JOINED A 'WEIGHT WATCHERS' 

CLUB. ON JANUARY 30, 1975 DR 0 _ MC-KILLOP ~ELEA~ED CLAIMANT FOR_AN_V 
TYPE OF WORK SHE.COULD TOLERATE BUT FELT SHE SHOULD_ AVOID HEAVY LIFT

ING, AT THAT TIME CLAIMANT TOLD DR. MCKILLOP THAT SHE WAS .GOING TO 

BE MARRIED AND WAS NOT INTERES.TED IN RETURNING TO WORK, 

THE WORK CLAIMANT WAS DOING AT THE TIME OF HER INJURY WAS A 
RATHER HEAVY TYPE. AFTER CLAIMANT HAD BEEN: R~LEASED BY DR. MCKILLOP 
ON JANUARY 3 0, 1975 THE EMPLOYER OFFERED.-CLAIMANT A JOB AS QUALITY 
CONTROL INSPECTOR, MOST OF THE INSPECTION IS VISUAL, SOME IS DONE WITH 

-9 9 -

The referee acknowle ge that claimant's age. training, moti
v tion AND ATTITUDE HAD REDUCED THE IMPACT OF. HER PHYSICAL IMPAIR
MENT UPON HER ULTIMATE LOSS OF EARNING CAPACITY AND ABILITY TO COM
PETE ON THE OPEN LABOR MARKET FOR WAGES BUT CONCLUDED THAT THE AWARD
OF 15 PER CENT DID NOT ADEQUATELY COMPENSATE CLAIMANT FOR HER LOSS
OF WAGE EARNING CAPACITY.

The boar , on  e novo review, cannot agree with the referee's
FINDINGS THAT SHE HAS SUSTAINED A LOSS OF EARNING CAPACITY IN EXCESS
OF 1 5 PER CENT. THE BOARD CONCLUDES THAT THE AWARD MADE BY THE DE
TERMINATION ORDER MORE ADEQUATELY REFLECTS CLAIMANT'S LOSS OF EARN
ING CAPACITY DUE TO HER INDUSTRIAL INJURY.

ORDER
The order of the referee dated February 27 , 1 9 76 is reversed.

The determi atio order mailed Ja uary 27 , 1 975 is affirmed.

WCB CASE NO. 75-3371 AUGUST 5, 1976

JACQUELINE GRUE, CLAIMANT
DONALD WILSON, CLAIMAN 'S A  Y.
DENNIS VAVROSKY, DEFENSE A  Y.
REQUES FOR REVIEW BY CLAIMAN 

Reviewe by boar members wilson an moore.

The claimant seeks boar review of the referee's or er which

AFFIRMED THE DETERMINATION ORDER MAILED JUNE 30, 1975 WHEREBY CLAIM
ANT WAS GRANTED COMPENSATION FOR TEMPORARY TOTAL DISABILITY ONLY.

Cla IMANT SUFFERED A COMPENSABLE INJURY ON AUGUST 13. 1974
WHILE LIFTING A CAST PART SHE COMPLETED HER WORK SHIFT AND WENT
HOME. HER BACK STIFFENED DURING THE NIGHT AND SHE REPORTED THE ACCI
DENT THE FOLLOWING DAY AND WAS AD ISED TO SEE HER DOCTOR. CLAIMANT
HAS NOT WORKED SINCE THE ACCIDENT.

Claimant was first seen by  r.  inneen who  iagnose a lumbar

SPRAIN, WORK RELATED HE FELT THAT THERE WOULD BE NO PERMANENT IM
PAIRMENT BUT CLAIMANT MIGHT HA E TO BE OFF WORK APPROXIMATELY TEN
DAYS. CLAIMANT NEXT WAS SEEN BY DR. KELLY, HER HUSBAND'S TREATING
PHYSICIAN, WHO DIAGNOSED A LOW BACK STRAIN, WORK RELATED AND PRE
SCRIBED REST AND MEDICATION FOR THE PAIN. HE ALSO PREDICTED NO PER
MANENT IMPAIRMENT AND RELEASED CLAIMANT FOR UNMODIFIED WORK ON
SEPTEMBER 3 0, 1 9 74 .

Claimant apparently  i not improve an she consulte  r.
MC KILLOP, AN ORTHOPEDIC SURGEON, ON DECEMBER 12 , 19 7 4.. A COURSE
OF PHYSICAL THERAPY AND WEIGHT REDUCTION WAS ARRANGED. AT THAT
TIME CLAIMANT WAS QUITE OBESE AND SHE JOINED A 'WEIGHT WATCHERS
CLUB. ON JANUARY 3 0 , 1 9 7 5 DR. MC KILLOP RELEASED CLAIMANT FOR ANY
TYPE OF WORK SHE COULD TOLERATE BUT FELT SHE SHOULD A OID HEA Y LIFT
ING. AT THAT TIME CLAIMANT TOLD DR. MC KILLOP THAT SHE WAS .GOING TO
BE MARRIED AND WAS NOT INTERESTED IN RETURNING TO WORK.

The work claimant was  oing at the time of her injury was a

RATHER HEA Y TYPE. AFTER CLAIMANT HAD BEEN RELEASED BY DR. MC KILLOP
ON JANUARY 3 0 , 1 9 7 5 THE EMPLOYER OFFERED, CLAIMANT A JOB AS QUALITY
CONTROL INSPECTOR, MOST OF THE INSPECTION IS  ISUAL, SOME IS DONE WITH
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MICROMETER AND A RULER. IN MAY, 197 5 DR. MCKILLOP, SUMMARIZING 

HIS EVALUATION OF CLAIMANT'S ABILITY TO DO CERTAIN TYPES OF WORK, 

STATED HE CONSIDERED HER CAPABLE OF DOING LIGHT WORK SUCH AS INSPECT

ING AND HAD BEEN CAPABLE OF DOING SUCH WORK SINCE SEPTEMBER 3 0, 197 4 

AND SINCE JANUARY 3 0, 1 9 7 5 COULD DO ANY TYPE OF WORK, 

CLAIMANT CONTENDS THAT THE EMPLOYER MISLED DR. MCKILLOP IN 

THE JOB DESCRIPTION INSPECTING BECAUSE THERE WAS SOME LIFTING INVOLVED. 

THE REFEREE FOUND THAT CLAIMANT WAS REALLY NOT INTERESTED IN 
RETURNING TO WORK, ALSO THE CLAIMANT'S HUSBAND WISHED CLAIMANT TO 

STAY AT HOME. THE EVIDENCE INDICATES THAT THE EMPLOYER TELEPHONED 

CLAIMANT ON MORE THAN ONE OCCASION WITH RESPECT TO THE JOB OF INSPEC

TOR AND, IN FACT, WAITED OVER 8 MONTHS BEFORE HE FILLED THE POSITION 

WHICH WAS VACANT AT THE TIME HE ORIGINALLY OFFERED THE JOB TO CLAIM

ANT. 

THE REFEREE FOUND THAT THE MEDICAL EVIDENCE WAS CONCLUSIVE 

THAT CLAIMANT'S DISABILITY WAS NOT PERMANENT. HE ALSO FOUND THAT 

CLAIMANT HAD BEEN RELEASED TO RETURN TO WORK OF AN UNMODIFIED NA

TURE ON SEPTEMBER 3 0, 197 4 BY DR. KELLY AND DR. MCKILLOP LATER IN

DICATED THAT HE AGREED WITH DR. KELLY'S RELEASE DATE. 

THE REFEREE CONCLUDED THAT CLAIMANT HAD SUFFERED NO PERMA

NENT DISABILITY AND WAS ENTITLED TO NO ADDITIONAL COMPENSATION FOR 

TEMPORARY TOTAL DISABILITY, HE AFFIRMED THE DETERMINATION ORDER 

OF JUNE 3 0, 1 9 7 5. 

THE BOARD, ON DE NOVO REVIEW, AFFIRMS AND ADOPTS THE OPINION 

OF THE REFEREE. 

ORDER -

THE ORDER OF THE REFEREE, DATED JANUARY 20, 1976. IS AFFIRMED. 

WCB CASE NO. 75-4323-E 

THOMAS BULTHUIS, CLAIMANT 
ROBERT GRANT, CLAIMANT'S ATTY. 

DEPT• OF JUSTICE, DEFENSE ATTY. 

REQUEST FOR REVIEW BY CLAIMANT 

AUGUST 5, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE. 

CLAIMANT REQUESTS BOARD REVIEW OF THE REFEREE'S ORDER WHICH 

AWARDED CLAIMANT 124 0 8 DEGREES FOR 65 PER CENT LOSS OF THE RIGHT ARM, 

BUT RESCINDED THE AWARD OF 64 DEGREES FOR UNSCHEDULED RIGHT SHOULDER 

DISABILITY GRANTED BY THE DETERMINATION ORDER MAILED FEBRUARY 2 5, 1975. 

CLAIMANT SUSTAINED A COMPENSABLE INJURY ON FEBRUARY 2 7, 197 3 

AND SUBSEQUENTLY SAW DR. DAVIS WHO HOSPITALIZED HIM. HE DIAGNOSED 

CONSIDERABLE SOFT TISSUE DAMAGE AND OPEN COMM INUTED FRACTURES OF 

THE RIGHT RADIUS AND ULNA. OR, LYNCH PERFORMED A DEBRIDEMENi OF THE 

WOUND AND EXCISION OF NECROTIC TISSUE AND DELAYED PRIMARY CLOSURE 

ON THE DATE OF INJURY• 

0N MARCH 2 6, 197 3 DR. LYNCH PERFORMED OPEN REDUCTION AND IN

TERNAL FIXATION SURGERY OF THE COMMINUTED FRACTURES. 

ON JANUARY 14, 1974 CLAIMANT WAS RELEASED FOR LIGHT WORK, LATER 
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A MICROMETER AND A RULER. IN MAY, 1 9 7 5 DR. MCKILLOP, SUMMARIZING
HIS E ALUATION OF CLAIMANT S ABILITY TO DO CERTAIN TYPES OF WORK,
STATED HE CONSIDERED HER CAPABLE OF DOING LIGHT WORK SUCH AS INSPECT
ING AND HAD BEEN CAPABLE OF DOING SUCH WORK SINCE SEPTEMBER 3 0 , 1 97 4
AND SINCE JANUARY 3 0 , 1 9 7 5 COULD DO ANY TYPE OF WORK.

Claimant conten s that the employer misle  r. mckillop in

THE JOB DESCRIPTION INSPECTING BECAUSE THERE WAS SOME LIFTING IN OL ED.

The referee fou d that claima t was really  ot i terested i 
RETURNING TO WORK, ALSO THE CLAIMANT S HUSBAND WISHED CLAIMANT TO
STAY AT HOME. THE E IDENCE INDICATES THAT THE EMPLOYER TELEPHONED
CLAIMANT ON MORE THAN ONE OCCASION WITH RESPECT TO THE JOB OF INSPEC
TOR AND, IN FACT, WAITED O ER 8 MONTHS BEFORE HE FILLED THE POSITION
WHICH WAS  ACANT AT THE TIME HE ORIGINALLY OFFERED THE JOB TO CLAIM
ANT.

The referee foun that the me ical evi ence was conclusive

THAT CLAIMANT S DISABILITY WAS NOT PERMANENT. HE ALSO FOUND THAT
CLAIMANT HAD BEEN RELEASED TO RETURN TO WORK OF AN UNMODIFIED NA
TURE ON SEPTEMBER 3 0. 1 9 7 4 BY DR. KELLY AND DR. MCKILLOP LATER IN
DICATED THAT HE AGREED WITH DR. KELLY S RELEASE DATE.

The REFEREE CONCLUDED THAT CLAIMANT HAD SUFFERED NO PERMA

NENT DISABILITY AND WAS ENTITLED TO NO ADDITIONAL COMPENSATION FOR
TEMPORARY TOTAL DISABILITY. HE AFFIRMED THE DETERMINATION ORDER
OF JUNE 3 0 , 1 9 7 5 .

The BOARD, ON DE NO O RE IEW, AFFIRMS AND ADOPTS THE OPINION

OF THE REFEREE.

ORDER
The ORDER OF  HE REFEREE, DA ED JANUARY 2 0 , 1 9 76, IS AFFIRMED.

WCB CASE NO. 75—4323—E AUGUST 5, 1976

THOMAS BULTHUIS, CLAIMANT
ROBER GRAN , CLAIMAN S A  Y.
DEP . OF JUS ICE, DEFENSE A  Y.
REQUES FOR REVIEW BY CLAIMAN 

Reviewe by boar members wilson an moore.

Claimant requests boar review of the referee’s or er which

AWARDED CLAIMANT 124.8 DEGREES FOR 65 PER CENT LOSS OF THE RIGHT ARM,
BUT RESCINDED THE AWARD OF 64 DEGREES FOR UNSCHEDULED RIGHT SHOULDER
DISABILITY GRANTED BY THE DETERMINATION ORDER MAILED FEBRUARY 2 5 , 1 9 7 5 .

Claimant sustaine a compensable injury on February 27 , 1 973
AND SUBSEQUENTLY SAW DR. DA IS WHO HOSPITALIZED HIM. HE DIAGNOSED
CONSIDERABLE SOFT TISSUE DAMAGE AND OPEN COMMINUTED FRACTURES OF
THE RIGHT RADIUS AND ULNA. DR. LYNCH PERFORMED A DEBRIDEMENT OF THE
WOUND AND EXCISION OF NECROTIC TISSUE AND DELAYED PRIMARY CLOSURE
ON THE DATE OF INJURY.

On MARCH 2 6, 1 9 73 DR. LYNCH PERFORMED OPEN REDUCTION AND IN

TERNAL FIXATION SURGERY OF THE COMMINUTED FRACTURES.

On JANUARY 1 4, 1 97 4 CLAIMANT WAS RELEASED FOR LIGHT WORK, LATER
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PERFORMED HIS OLD JOB ON A FULL TIME BASIS UNTIL NOVEMBER, 1974 

WHEN THERE WAS A GENERAL LAY-OFF AT THE PLANT. 

0N DECEMBER 1 0, 1 9 7 4 DR. LYNCH'S CLOSING EXAM I NATION REVEALED 

CLAIMANT HAD SIGNIFICANT DISABILITY 'BUT HE WAS MEDICALLY STATIONARY. 

ON FEBRUARY 2 5 , 1 9 7 5 A DETERMINATION ORDER GRANTED CLAIM ANT 

6 4 ,DEGREES FOR 2 0 PER CE NT UNSCHEDULED SHOULDER DISABILITY AND 9 0 
DEGREES FOR 5 0 PER CENT LOSS OF RIGHT ARM, 

THE STATE ACCIDENT INSURANCE FUND, IN APRIL, 1 975 WROTE TO 

OR. LYNCH ASKING ABOUT THE SHOULDER DISABILITY - OR, LYNCH RESPONDED 

THAT HE HAD • NO KNOWLEDGE OF ANY INJURY TO HIS (CLAIMANT'S) RIGHT 

SHOULDER' AND STATED CLAIMANT HAD FULL RANGE OF MOTION IN HIS SHOUL

DER. THE STATE ACCIDENT INSURANCE FUND REQUESTED A HEARING. 

CLAIMANT LAST SAW DR 0 LYNCH ON AUGUST 8, 197 5 FOR COMPLAINTS 
REGARDING HIS RIGHT WRIST. 

CLAIMANT TESTIFIED THAT HE WAS GIVEN THERAPY FOR HIS SHOULDER -
THAT HE COULON' T RAISE HIS RIGHT ARM STRAIGHT OUT ABOVE HIS SHOULDER, 

AND HE HAS SHOULDER PAIN ANO LOSS OF MOTION, 

THE REFEREE FOUND CLAIMANT WAS NOT ENTITLlED TO AN AWARD FOR 

UNSCHEDULED DISABILITY BECAUSE THERE WAS NO MENTION OF ANY SHOULDER 

COMPLAINTS MADE BY CLAIMANT TO HIS TREATING PHYSICIAN AND ABSOLUTELY 

NO MEDICAL EVIDENCE TO SUPPORT A SHOULDER DISABILITY, ONLY LAY TESTI

MONY BY CLAIMANT. THE REFEREE RESCINDED THAT PORTION OF THE DETER

MINATION ORDER AWARDING CLAIMANT COMPENSATION FOR AN UNSCHEDULED 

DISABILITY, 

BASED ON THE MEDICAL REPORTS WHICH SUBSTANTIATE A GREATER 

DISABILITY TO CLAIMANT'S RIGHT ARM THAN THAT PREVIOUSLY AWARDED, 

THE REFEREE CONCLUDED THAT CLAIMANT'S LOSS OF FUNCTION OF HIS RIGHT 

ARM ENTITLED HIM TO AN ADDITIONAL 2 8. 8 DEGREES, MAKING A TOTAL AWARD 

OF 124 • 8 DEGREES LOSS OF FUNCTION OF THE RIGHT ARM. 

THE BOARD, ON DE NOVO REVIEW, ADOPTS THE FINDINGS AND CONCLU

SIONS OF THE REFEREE. 

ORDER 

THE ORDER OF THE REFEREE, DATED FEBRUARY 1 1 , 1 97 6, IS AFFIRMED. 

WCB CASE NO. 75-5276 

KEVIN O. HANSEN, CLAIMANT 
JAMES HUEGLI, CLAIMANT'S ATTY, 

DEPT O OF JUSTICE, DE FEN SE ATTY 0 

REQUEST FOR REVIEW BY CLAIMANT 

AUGUST 5, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND PHILLIPS, 

THE CLAIMANT SEEKS BOARD REVIEW OF THE REFEREE' s ORDER WHICH 

ASSESSED PENALTIES AGAINST THE STATE ACCIDENT INSURANCE FUND EQUAL 

TO 2 5 PER CENT OF THE AMOUNT DUE CLAIMANT FOR ITS FAILURE TO PAY COM

PENSATION FOR TEMPORARY TOTAL DISABILITY WITHIN 14 DAYS AFTER NOTICE 

BUT APPROVED THE DENIAL BY.THE FUND OF CLAIMANT'S CLAIM. 

-101 -

HE PERFORMED HIS OLD JOB ON A FULL TIME BASIS UNTIL NO EMBER, 1974
WHEN THERE WAS A GENERAL LAY-OFF AT THE PLANT.

On DECEMBER 1 0 , 1 9 7 4 DR. LYNCh s CLOSING EXAMINATION RE EALED
CLAIMANT HAD SIGNIFICANT DISABILITY BUT HE WAS MEDICALLY STATIONARY.

On FEBRUARY 2 5 , 1 9 7 5 A DETERMINATION ORDER GRANTED CLAIMANT
64 DEGREES FOR 20 PER CENT UNSCHEDULED SHOULDER DISABILITY AND 90
DEGREES FOR 50 PER CENT LOSS OF RIGHT ARM.

The state acci ent insurance fun , in april, 1975. wrote to

DR. LYNCH ASKING ABOUT THE SHOULDER DISABILITY DR. LYNCH RESPONDED
THAT HE HAD 1 NO KNOWLEDGE OF ANY INJURY TO HIS (CLAIMANT'S) RIGHT
SHOULDER' AND STATED CLAIMANT HAD FULL RANGE OF MOTION IN HIS SHOUL
DER. THE STATE ACCIDENT INSURANCE FUND REQUESTED A HEARING.

Claimant last saw  r. lynch on august 8, 1975 for complaints

REGARDING HIS RIGHT WRIST.

Claimant testifie that he was given therapy for his shoul er

THAT HE couldn t RAISE HIS RIGHT ARM STRAIGHT OUT ABO E HIS SHOULDER.
AND HE HAS SHOULDER PAIN AND LOSS OF MOTION.

The referee foun claimant was not entitle to an awar for

UNSCHEDULED DISABILITY BECAUSE THERE WAS NO MENTION OF ANY SHOULDER
COMPLAINTS MADE BY CLAIMANT TO HIS TREATING PHYSICIAN AND ABSOLUTELY
NO MEDICAL E IDENCE TO SUPPORT A SHOULDER DISABILITY, ONLY LAY TESTI
MONY BY CLAIMANT. THE REFEREE RESCINDED THAT PORTION OF THE DETER
MINATION ORDER AWARDING CLAIMANT COMPENSATION FOR AN UNSCHEDULED
DISABILITY.

BasED ON THE MEDICAL REPORTS WHICH SUBSTANTIATE A GREATER
DISABILITY TO CLAIMANT'S RIGHT ARM THAN THAT PRE IOUSLY AWARDED,
THE REFEREE CONCLUDED THAT CLAIMANT'S LOSS OF FUNCTION OF HIS RIGHT
ARM ENTITLED HIM TO AN ADDITIONAL 2 8.8 DEGREES, MAKING A TOTAL AWARD
OF 124.8 DEGREES LOSS OF FUNCTION OF THE RIGHT ARM.

The BOARD, ON DE NO O RE IEW, ADOPTS THE FINDINGS AND CONCLU

SIONS OF THE REFEREE.

ORDER
The order of the referee, dated February t 1 , i 976 ,

WCB CASE NO. 75-5276 AUGUST 5,

KEVIN O. HANSEN, CLAIMANT
JAMES HUEGLI, CLAIMAN 'S A  Y.
DEP . OF JUS ICE, DEFENSE A  Y.
REQUES FOR REVIEW BY CLAIMAN 

Reviewe by boar members wilson an Phillips.

The claimant seeks boar review of the referee's or er which

ASSESSED PENALTIES AGAINST THE STATE ACCIDENT INSURANCE FUND EQUAL
TO 2 5 PER CENT OF THE AMOUNT DUE CLAIMANT FOR ITS FAILURE TO PAY COM
PENSATION FOR TEMPORARY TOTAL DISABILITY WITHIN 14 DAYS AFTER NOTICE
BUT APPRO ED THE DENIAL BY THE FUND OF CLAIMANT'S CLAIM.

IS AFFIRMED.

1976
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SUFFERED AN INJURY ON FEBRUARY 1 • 1975 WHiLE PARTICI

PATING IN A' FREE STYLE' SKIING CONTEST AT TIMBERLINE LODGE. CLAIM

ANT HAD BEEN A SKIER FOR QUITE A FEW YEARS ALTHOUGH HE 15 STILL A 
VERY YOUNG MAN AND DURING 1 97 4 HE ENROLLED IN AN INSTRUCTOR'S CLINIC 

AT TIMBERLINE LODGE SKI SCHOOL WITH ABOUT 60 OTHER STUDENTS. CLAIM-· 
ANT'S TUITION WAS SPLIT BY THE GLACIER" S EDGE SKI SHOP 0 FOR WHOM HE 

WORKED AS A SALESMAN UNTIL JANUARY 1 5, 197 5, AND THE CLINIC. THE 
CLINIC WAS TO MAKE THE MOST ADVANCED SKIERS INTO INSTRUCTORS AT 
TIMBERLINE LODGE. ACCORDING TO THE TESTIMONY OF CLAIMANT. ACC(?RD

ING TO THE TESTIMONY OF THE DEFENDANT EMPLOYER THE CLINIC WAS OPEN 

TO ANYONE. 

CLAIMANT PASSED A FINAL EXAMINATION PREPARED BY THE DIRECTOR 
OF THE SCHOOL AND WAS GIVEN A TIMBERLINE LODGE PART-TIME SKI INSTRUC
TOR PASS VALUED AT 1 4 0 DOLLARS. 

THE DIRECTOR OF THE SCHOOL TESTIFIED THAT HE AND ANOTHER PER
SON PUT TOGETHER A 'FREE STYLE' PROGRAM THROUGH THE GLACIER-. S EDGE 
SKI SHOP, WHICH PROGRAM WAS BUILT AROUND CLAIMANT-. S PARTICULAR 

ABILITY AND THAT HE HIRED CLAIMANT PART TIME TO TEACH _IT, HE ALSO . 
STATED THAT CLAIMANT HAD RECEIVED SKI INSTRUCTOR PRIVILEGES AND WAS 
LISTED ON THE TIMBERLINE LODGE SKI SCHOOL'S OWN ROSTER 50 THAT HE 

COULD HAVE THE BADGE AND REDUCED FAMILY RATES BECAUSE OF THE GLACIER 
EDGE AGREEMENT. CLAIMANT DID NOT COMPLETE AN EMPLOYMENT CONTRACT 
OR A W4 FORM BUT HIS NAME WAS ON THE 'ROSTER LIST OF INSTRUCTORS', 

AND HE WAS INCLUDED ON A MASTER LIST AS A 'FREE STYLE' INSTRUCTOR. 

CLAIMANT WAS TOLD THAT .IF HE PRACTICED DILIGENTLY HE COULD 

ULTIMATELY BECOME A GENERAL ALL AROUND INSTRUCTOR IN ADDIT·ION TO BE

ING A FREE STYLE INSTRUCTOR• BUT AT THAT TIME HE WAS THE ONLY PART
TIME SPECIAL CASE BY VIRTUE OF THE GLACIER' 5 EDGE PLAN. THE DIRECTOR 
OF THE SKI SCHOOL TESTIFIED HE WAS NOT AWARE THAT CLAIMANT HAD PRE
VIOUSLY QUIT HIS JOB AT GLACIER' 5 EDGE AND DID NOT FIND OUT THAT. HE HAD 

UNTIL LONG AFTER THE ACCIDENT. CLAIMANT HAD TWO STUDENTS TO WHOM HE 

GAVE LESSONS O_N WEDNESDAYS AND SUNDAYS, THESE STUDENTS WERE INTER
ESTED ONLY IN THE 'FREE STYLE' PROGRAM TAUGHT BY CLAIMANT. ALTHOUGH 

THE TIMBERLINE LODGE SKI SCHOOL ALSO INCLUDED IN ITS PROGRAMS AERIAL 

AND BALLET SKIING. CLAIMANT RECEIVED TUITION FROM THESE TWO STUDENTS 
AND TURNED IT OVER TO THE SCHOOL. 

THE REFEREE FOUND THAT CLAIMANT WAS A PRESENT• NOT FUTURE, 

EMPLOYEE OF THE TIMBERLINE LODGE SKI SCHOOL, BUT THAT AT THE TIME 
HE SUFFERED HIS INJURY HE WAS VOLUNTARILY COMPETING IN A CONTEST 
WHICH WAS OF NO BENEFIT TO Tl MBERLINE LODGE SKI SCHOOL. CLAIMANT 
WAS NOT SPONSORED IN ANY MANNER WHATSOEVER, 

THE REFEREE FOUND THAT THE CONTEST WAS NOT PART OF THE EMPLOY
MENT OF THE TIMBERLINE LODGE SKI SCHOOL AND THAT CLAIMANT WAS NOT 
ON DUTY AT THE TIME OF THE CONTEST. CLAIMANT'S SOLE REASON FOR EN

TERING THE CONTEST WAS TO QUALIFY FOR OTHER CONTESTS AND, BY WINNING,· 
HOPEFULLY, TO ENHANCE HIS REPUTATION WHICH WOULD ALLOW HIM TO ENTER 

BIGGER CONTESTS AND PERHAPS EVENTUALLY GET INTO THE PRO CIRCUIT. 

THE REFEREE CONCLUDED THAT THE EVIDENCE DID NOT PREPONDERATE 
IN FAVOR OF EMPLOYMENT FOR THE PURPOSE OF THE 'FREE STYLE' CONTEST 

AND, THEREFORE, CLAIMANT WAS NOT INJURED IN THE COURSE AND SCOPE OF 
HIS EMPLOYMENT. . 

CLAIMANT CONTENDS THAT HE FIRST MADE A CLAIM BY A LETTER DATED 
NOVEMBER 1 2, 1975 BUT THE ENVELOPE WAS POSTMARKED DECEMBER 9 • 197 S 

AND THE FORM 801 IS DATED DECEMBER 1 0 • 1 975 AND SIGNED BY THE CLAIM

ANT. THE F-UND MADE NO PAYMENT WHATSOEVER AND ISSUED ITS DENIAL ON 
DECEMBER 3 0, 1975 • BASED ON THE ARGUMENT THAT THE SKI CONTEST FROM 
WHICH CLAIMANT-. S INJURIES AROSE WAS INDULGED IN ON CLAIMANT'S OWN 

_, 02-

Claimant suffere an injury on February i , 1975 while partici

p ting IN A 'FREE STYLE* SKIING CONTEST AT TIMBERLINE LODGE. CLAIM
ANT HAD BEEN A SKIER FOR QUITE A FEW YEARS ALTHOUGH HE IS STILL A
 ERY YOUNG MAN AND DURING 1 97 4 HE ENROLLED IN AN INSTRUCTOR* S CLINIC
AT TIMBERLINE LODGE SKI SCHOOL WITH ABOUT 60 OTHER STUDENTS. CLAIM
ANT S TUITION WAS SPLIT BY THE GLACIER S EDGE SKI SHOP, FOR WHOM HE
WORKED AS A SALESMAN UNTIL JANUARY 1 5 , 1 9 7 5 , AND THE CLINIC. THE
CLINIC WAS TO MAKE THE MOST AD ANCED SKIERS INTO INSTRUCTORS AT
TIMBERLINE LODGE, ACCORDING TO THE TESTIMONY OF CLAIMANT. ACCORD
ING TO THE TESTIMONY OF THE DEFENDANT EMPLOYER THE CLINIC WAS OPEN
TO ANYONE.

Claimant passe a final examination prepare by the  irector

OF THE SCHOOL AND WAS GI EN A TIMBERLINE LODGE PART-TIME SKI INSTRUC
TOR PASS  ALUED AT 140 DOLLARS.

The  irector of the school testifie that he an another per
son PUT TOGETHER A * FREE STYLE* PROGRAM THROUGH THE GLACIER* S EDGE
SKI SHOP, WHICH PROGRAM WAS BUILT AROUND CLAIMANT S PARTICULAR
ABILITY AND THAT HE HIRED CLAIMANT PART TIME TO TEACH IT. HE ALSO
STATED THAT CLAIMANT HAD RECEI ED SKI INSTRUCTOR PRI ILEGES AND WAS
LISTED ON THE TIMBERLINE LODGE SKI SCHOOL* S OWN ROSTER SO THAT HE
COULD HA E THE BADGE AND REDUCED FAMILY RATES BECAUSE OF THE GLACIER
EDGE AGREEMENT. CLAIMANT DID NOT COMPLETE AN EMPLOYMENT CONTRACT
OR A W4 FORM BUT HIS NAME WAS ON THE * ROSTER LIST OF INSTRUCTORS* ,
AND HE WAS INCLUDED ON A MASTER LIST AS A * FREE STYLE* INSTRUCTOR.

Claimant was tol that if he practice  iligently he coul 

ULTIMATELY BECOME A GENERAL ALL AROUND INSTRUCTOR IN ADDITION TO BE
ING A FREE STYLE INSTRUCTOR, BUT AT THAT TIME HE WAS THE ONLY PART-
TIME SPECIAL CASE BY  IRTUE OF THE GLACIER'S EDGE PLAN. THE DIRECTOR
OF THE SKI SCHOOL TESTIFIED HE WAS NOT AWARE THAT CLAIMANT HAD PRE
 IOUSLY QUIT HIS JOB AT GLACIER'S EDGE AND DID NOT FIND OUT THAT HE HAD
UNTIL LONG AFTER THE ACCIDENT. CLAIMANT HAD TWO STUDENTS TO WHOM HE
GA E LESSONS ON WEDNESDAYS AND SUNDAYS, THESE STUDENTS WERE INTER
ESTED ONLY IN THE 'FREE STYLE* PROGRAM TAUGHT BY CLAIMANT, ALTHOUGH
THE TIMBERLINE LODGE SKI SCHOOL ALSO INCLUDED IN ITS PROGRAMS AERIAL
AND BALLET SKIING. CLAIMANT RECEI ED TUITION FROM THESE TWO STUDENTS
AND TURNED IT O ER TO THE SCHOOL.

The referee fou d that claima t was a prese t,  ot future,
EMPLOYEE OF THE TIMBERLINE LODGE SKI SCHOOL, BUT THAT AT THE TIME
HE SUFFERED HIS INJURY HE WAS  OLUNTARILY COMPETING IN A CONTEST
WHICH WAS OF NO BENEFIT TO TIMBERLINE LODGE SKI SCHOOL. CLAIMANT
WAS NOT SPONSORED IN ANY MANNER WHATSOE ER.

The referee foun that the contest was not part of the employ

ment OF THE TIMBERLINE LODGE SKI SCHOOL AND THAT CLAIMANT WAS NOT
ON DUTY AT THE TIME OF THE CONTEST. CLAIMANT'S SOLE REASON FOR EN
TERING THE CONTEST WAS TO QUALIFY FOR OTHER CONTESTS AND, BY WINNING,
HOPEFULLY, TO ENHANCE HIS REPUTATION WHICH WOULD ALLOW HIM TO ENTER
BIGGER CONTESTS AND PERHAPS E ENTUALLY GET INTO THE PRO CIRCUIT.

The referee conclu e that the evi ence  i not prepon erate

IN FA OR OF EMPLOYMENT FOR THE PURPOSE OF THE * FREE STYLE* CONTEST
AND. THEREFORE, CLAIMANT WAS NOT INJURED IN THE COURSE AND SCOPE OF
HIS EMPLOYMENT.

Claimant conten s that he first ma e a claim by a letter  ate 

NO EMBER 1 2 , 1 9 7 5 BUT THE EN ELOPE WAS POSTMARKED DECEMBER 9, 1975
AND THE FORM 8 0 1 IS DATED DECEMBER 1 0 , 1975 AND SIGNED BY THE CLAIM
ANT. THE FUND MADE NO PAYMENT WHATSOE ER AND ISSUED ITS DENIAL ON
DECEMBER 3 0 , 1 9 75 , BASED ON THE ARGUMENT THAT THE SKI CONTEST FROM
WHICH CLAIMANT'S INJURIES AROSE WAS INDULGED IN ON CLAIMANT'S OWN
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AND. WAS NOT A REQUIREMENT OF, A CO~DIT!ON OF OR DURING E.MPLOY
MENT0 THE FUND DID NO'.T SPECIFICALLY;DENY THAT CLAIMANT WAS EMPLOYED 
BY TIMBERLINE LODGE SKI ·SCHOOL BUT ONLY THAT CLAIMANT WAS NOT SO 
EMPLOYED AT THE TIME ·OF THE ACCIDEN'.T. 

THE REFEREE FOUN'D THA~ T.HE E\11,~ENCE INDICATED THE F;__,ND' SHOULD 
HAVE RECEIVED CLAIMANT'S CLAIM ON DECEMBER 11, 1975 AND THAT THE 
FIRST PAYMENT OF COMPENSATION ·\/)/AS D'-'E WITHIN 1 4 DAYS THEREAFTER, 
NAMELY, DECEMBER 2 5, I 9 7 5 • INASMUCH AS ,NO PAYMENT WAS MADE AND THE 
CLAIM WAS NOT DENIED UN·TIL DECEMBER 30, 1975 THE REFEREE ·FOUND THAT 
THE FUND HAD NOT COMPLIED WITH THE PROVISIONS OF ORS 656.262. (4) AND, 
THEREFORE, HE .ASSESSED A PENALTY EQUAL TO 2 5 PER CENT OF THE AMOUNT 
DUE CLAIMANT AND AWARDED CLAIMANT'S ATTORNEY A REASONABLE ATTORNEY 
FEE OF 2 4 0 DOLLARS. 

THE ,BOARD, ON OE NOVO REVIEW, RECOGNIZES THE TRAGEDY INVOLVED 
IN THIS PARTICU!-AR CASE BUT IT HAS NO ALTERNATIVE l;IUT TO AFFIRryl THE . 
FINDINGS ANO CONCLUSIONS OF THE REFEREE,; THERE IS NO EVIDENCE IN THE 
RECORD THAT, AT THE '.TIME CLAIMANT WAS 50 SEVERELY INJURED, HE WAS 
ACTING IN THE COURSE OF AND SCOP.E OF· Hl·S 'EMPLOYMENT WITH TIMBERLINE 
LODGE SKI SCHOOL. 

ORDER· 

THE ORDER OF THE REFEREE, DATED FEBR.UARY 2 3, I 9 7 6,, IS AFFIRMED. 

WCB C~SE NO. 75-933 

LORETA SMITH, CLAIMANT , 
W. BRAD COLEMAN, CLAIMANT• S ATTY. 
KE 1TH SKELTON, DEFENSE ATTY 0 

REQUEST FOR REVIEW BY CLAIMANT 

AUGUST 5, 1976 

REVIEWED BY BOARD M_EMBERS WILSON AND MOORE. 

CLAIMANT REQUESTS BOARD REVIEW OF THE REFEREE'S ORDER WHICH 
GRANTED CLAIMANT AN ADDITIONAL 2 5 PER CENT UNSCHEDULED LOW BACK DIS
ABILITY, MAKING A TOTAL AWARD OF 96 DEGREES FOR 30 PER CENT. 

CLAIMANT SUSTAINED AN INDUSTRIAL INJURY ON MAY 11, 1969, ANO 
WAS HOSPITALIZED FOR A LUMBOSACRAL STRAIN, A DETERMINATION ORDER 
ISSUED ON SEPTEMBER 8, 1969 GRANTED CLAIMANT COMPENSATION FOR TEM
P0R'ARY TOTAL DISABILITY ONLY. 

IN 1972 CLAIMANT HAD AN EXACERBATION OF HER BACK SYMPTOMS 
WHILE WORl<:ING AT THE CANNERY WHICH WAS ULTIMATELY DEC::I0ED, AFTER A 
HEARING, TO BE Ai'! AGGRAVATION OF HER 1969 INJURY RATHER THAN A NEW 
INJURY. ON·MARCH 14, 1974 A SECOND DETERMINATION ORDER AWARDED CLAIM
ANT ADDITIONAL-COMPENSATION FOR TEMPORARY TOTAL DISABILITY AND 16 
DEGREES FOR 5 PER CENT UNSCHEDULED LOW BACK DISABILITY. 

CLAIMANT HAS NOT RETURNED TO WORK SINCE THE 1972 INCIDENT, AND 
HER COMPLAINTS AT .THE PRESENT TIME: ARE THE SAME AS THEY WERE IN 1 9 72 • 

ALL OF THE PHYSICIANS WHO HAVE TREATED OR EXAMINED CLAIMANT 
OVER THE YEARS DIAGNOSED A CHRONIC L.UMBOSACRAL STRAIN. DR. ANDERSON, 
WHO EXAMINE.D CLAIMANT IN 1973, FELT THE 'PATIENT'S PROBLE!VIS ARE 
LARGELY OF. A SUBJECTIVE NATURE'• NONE OF THE DOCTORS RECOMMENDED 
FURTHER TREATMENT OR SURGERY ANO CLAIMANT'S CONDITIONS REMAINS UN
CHANGED FROM THAT OF 1972. 

_, 03-

TIME AND WAS NOT A REQUIREMENT OF, A CONDITION OF OR DURING EMPLOY
MENT. THE FUND DID NOT S PEC I FICALLY , DE NY THAT CLAIMANT WAS EMPLOYED
BY TIMBERLINE LODGE SKI SCHOOL BUT ONLY THAT CLAIMANT WAS NOT SO
EMPLOYED AT THE TIME OF THE ACCIDENT.

The referee foun that the evi ence in icate the fun shoul 

HA E RECE I ED CLAIMANT' S CLAI M ON DECEMBER It, 1 9 7 5 AND THAT THE
FIRST PAYMENT OF COMPENSATION   AS DUE WITHIN 14 DAYS THEREAFTER,
NAMELY, DECEMBER 2 5 , 1 9 75 . INASMUCH AS NO PAYMENT WAS MADE AND THE
CLAIM WAS NOT DENIED UNTIL DECEMBER 3 0 , 1 9 7 5 THE REFEREE FOUND THAT
THE FUND HAD NOT COM PLIED WITH THE PRO ISIONS OF ORS 656.262(4) AND,
THEREFORE, HE ASSESSED A PENALTY EQUAL TO 2 5 PER CENT OF THE AMOUNT
DUE CLAIMANT AND AWARDED CLAIMANT S ATTORNEY A REASONABLE ATTORNEY
FEE OF 2 4 0 DOLLARS.

The boar , on  e novo review, recognizes the trage y involve 

IN THIS PARTICULAR CASE BUT IT HAS NO ALTERNATI E BUT TO AFFIRM THE
FINDINGS AND CONCLUSIONS OF THE REFEREE. THERE IS NO E IDENCE IN THE
RECORD THAT, AT THE TIME CLAIMANT WAS SO SE ERELY INJURED, HE WAS
ACTING IN THE COURSE OF AND SCOPE OF HIS EMPLOYMENT WITH TIMBERLINE
LODGE SKI SCHOOL.

ORDER
The order of the referee, dated February 2 3 , 1 976

WCB CASE NO. 75-933 AUGUST 5,

LORETA SMITH, CLAIMANT
W. BRAD COLEMAN, CLAIMANT S ATTY.
KEITH SKELTON, DEFENSE ATTY.
REQUEST FOR RE IEW BY CLAIMANT

Reviewe by boar members wilson an moore.

Claimant requests boar review of the referee's or er which

GRANTED CLAIMANT AN ADDITIONAL 2 5 PER CENT UNSCHEDULED LOW BACK DIS
ABILITY, MAKING A TOTAL AWARD OF 96 DEGREES FOR 3 0 PER CENT.

Claimant sustaine an in ustrial injury on may i i , 1 96 9 , an 

WAS HOSPITALIZED FOR A LUMBOSACRAL STRAIN. A DETERMINATION ORDER
ISSUED ON SEPTEMBER 8, 1 96 9 GRANTED CLAIMANT COMPENSATION FOR TEM
PORARY TOTAL DISABILITY ONLY.

In 1 9 72 CLAIMANT HAD AN EXACERBATION OF HER BACK SYMPTOMS
WHILE WORKING AT THE CANNERY WHICH WAS ULTIMATELY DECIDED, AFTER A
HEARING, TO BE AN AGGRA ATION OF HER 1 96 9 INJURY RATHER THAN A NEW
INJURY. ON MARCH 1 4 , 1 97 4 A SECOND DETERMINATION ORDER AWARDED CLAIM
ANT ADDITIONAL COMPENSATION FOR TEMPORARY TOTAL DISABILITY AND 16
DEGREES FOR 5 PER CENT UNSCHEDULED LOW BACK DISABILITY.

Claimant has not returne to work since the 1972 inci ent, an 

HER COMPLAINTS AT THE PRESENT TIME ARE THE SAME AS THEY WERE IN 1 9 72 .

All of the physicians who have treate or examine claimant

O ER THE YEARS DIAGNOSED A CHRONIC LUMBOSACRAL STRAIN. DR. ANDERSON.
WHO EXAMINED CLAI MANT IN 1 9 7 3 , FELT THE PATIENT* S PROBLEMS ARE
LARGELY OF A SUBJECTI E NATURE*. NONE OF THE DOCTORS RECOMMENDED
FURTHER TREATMENT OR SURGERY AND CLAIMANT'S CONDITIONS REMAINS UN
CHANGED FROM THAT OF 1 9 72 .

IS AFFIRMED.

1976
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REFEREE CONCLUDED CLAIMANT DID NOT NEED FURTHER MEDICAL 
CARE AND TREATMENT. THE MEDiCAL EVIDENCE DID NOT SUPPORT CLAIM
ANT'S COMPLAINTS. ALTHOUGH CLAIMANT CONTEND!i HER CONDITION IS PRO
GRESSIVELY DETERIORATING AND WITNESSES TESTIFIED TO THIS ON HER BE
HALF, THE REFEREE FOUND THAT THESE COMPLAINTS WERE UNSUBSTANTIATED 
BY THE MEDICAL EVIDENCE AND CLAIMANT'S CONDITION WAS MEDICALLY STA
TIONARY. 

THE REFEREE CONCLUDED THAT CLAIMANT WAS ENTITLED TO A GREATER 
AWARD, BASED ON HER TESTIMONY AND THE MEDICAL REPORTS WHICH INDICATE 
THAT CLAIMANT CANNOT DO ANY TYPE OF WORK WHICH WOULD INVOLVE USE 

OF HER LOW BACK0 HE INCREASED HER PRIOR AWARD FROM 1 6 DEGREES TO 
96 DEGREES TO COMPENSATE HER FOR HER LOSS OF WAGE EARNING CAPACITY. 

THE BOARD, ON DE NOVO REVIEW, ADOPTS THE FINDINGS AND CONCLU
SIONS OF THE REFEREE. THE CLAIMANT CONTENDS SHE IS ENTITLED TO A 
GREATER AWARD THAN 3 0 PER CENT OF THE MAXIMUM BUT THE BOARD FINDS, 

AS DID THE REFEREE, THAT CLAIMANT HAS NOT SOUGHT ANY TYPE OF EM
PLOYMENT NOR HAS SHE ATTEMPTED TO TAKE ADVANTAGE OF ANY.TRAINING 
PROGRAMS, THEREFORE, HER FAILURE TO TRY TO VOCATIONALLY REHABILITATE 
HERSELF HAS CAUSED SOME OF HER LOSS OF WAGE EARNING" C"APACITY. SHE 
IS NOT ENTITLED TO A GREATER AWARD BECAUSE OF THIS. 

ORDER 

THE ORDER-OF THE REFEREE, DATED DECEMBER 3 0, 1975 IS AFFIRMED. 

WCB CASE NO. 75__:4098 

MATTHEW T. RUSSELL CLAIMANT 
DONALD ATCHISON, CLAIMANT\, S ATTY. 
DEPT. OF JUSTICE I DEFENSE ATTY. 
REQUEST FOR REVIEW BY CLAIMANT 

AUGUST 5, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE. 

THE CLAIMANT SEEKS REVIEW BY THE BOARD FROM THE REFEREE'S 
ORDER WHICH AWARDED CLAIMANT 1 5 DEGREES FOR 1 5 PER CENT PERMANENT 
PARTIAL DISABILITY TO THE LEFT EVE 0 

CLAIMANT SUFFERED A COM.PENS.ABLE INJURY ON DECEMBER 30, 1974 
WHEN A TOOL HE WAS USING BROKE AND FLYING PIECES OF ME.TAL, AFTER 

BREAKING HIS SAFETY GLASSES, INJURED HIS LEFT EVE. THE DIAGNOSIS 
WAS 'TRAUMATIC CORNEAL AND SCLERAL LACERATIONS WITH SECONDARY PRO
LAPSED IRIS.' ON JANUARY 2, 1975 SURGERY WAS PERFORMED FOR EXCISION 

OF PROLAPSED IRIS, REPAIR OF CORNEAL LACERATION ANO RESTORATION OF 
THE ANTERIOR CHAMBER ANO CLAIMANT WAS ABLE TO RETURN TO WORK ON 
FEBRUARY 2 4 • 197 5 • INITIALLY, HE RETURNED TO LIGHT DUTY WORK BUT 
SHORTLY THEREAFTER RESUMED HIS REGULAR DUTIES ANO HAS SUFFERED NO 
Tl ME LOSS FROM WORK BECAUSE OF HIS INDUSTRIAL INJURY SINCE THAT Tl ME. 

THE CLAIM WAS CLOSED BY DETERMINATION ORDER MAILED AUGUST 27, 
1975 AWARDING COMPENSATION FOR TEMPORARY TOTAL DISABILITY FROM 
DECEMBER 30. 1974 THROUGH FEBRUARY 24, 1975 AND FOR TEMPORARY PAR
TIAL DISABILITY FROM FEBRUARY 2 5, 1975 THROUGH MARCH 3, 197 5 ONLY. 

As A RESULT OF THE INDUSTRIAL INJURY CLAIMANT'S LEFT EYE IS 
VERY SENSITIVE TO LIGHT AND CLAIMANT TESTIFIED THAT HE WEARS DARK 
GLASSESS ALL THE TIME AT WORK AND 75 PER CENT OF THE TIME WHEN HE JS 
NOT WORKING. HE USES CORRECTIVE LENSES AT WORK BUT IT IS NOT NECESSARY 

-104 -
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The referee conclu e claimant  i not nee further me ical
CARE AND TREATMENT. THE MEDICAL E IDENCE DID NOT SUPPORT CLAIM
ANT* S COMPLAINTS. ALTHOUGH CLAIMANT CONTENDS HER CONDITION IS PRO
GRESSI ELY DETERIORATING AND WITNESSES TESTIFIED TO THIS ON HER BE
HALF. THE REFEREE FOUND THAT THESE COMPLAINTS WERE UNSUBSTANTIATED
BY THE MEDICAL E IDENCE AN D C LAI MANT * S CONDITION WAS MEDICALLY STA
TIONARY.

The referee conclu e that claimant was entitle to a greater
AWARD, BASED ON HER TESTIMONY AND THE MEDICAL REPORTS WHICH INDICATE
THAT CLAIMANT CANNOT DO ANY TYPE OF WORK WHICH WOULD IN OL E USE
OF HER LOW BACK. HE INCREASED HER PRIOR AWARD FROM 16 DEGREES TO
96 DEGREES TO COMPENSATE HER FOR HER LOSS OF WAGE EARNING CAPACITY.

The bo rd, on de novo RE IEW,  dopts the findings  nd conclu

sions OF THE REFEREE. THE CLAIMANT CONTENDS SHE IS ENTITLED TO A
GREATER AWARD THAN 3 0 PER CENT OF THE MAXIMUM BUT THE BOARD FINDS,
AS DID THE REFEREE, THAT CLAIMANT HAS NOT SOUGHT ANY TYPE OF EM
PLOYMENT NOR HAS SHE ATTEMPTED TO TAKE AD ANTAGE OF ANY TRAINING
PROGRAMS, THEREFORE, HER FAILURE TO TRY TO  OCATIONALLY REHABILITATE
HERSELF HAS CAUSED SOME OF HER LOSS OF WAGE EARNING CAPACITY, SHE
IS NOT ENTITLED TO A GREATER AWARD BECAUSE OF THIS.

ORDER
The order of the referee, dated December 30, i

WCB CASE NO. 75-4098 AUGUST

MATTHEW T. RUSSELL. CLAIMANT
DONALD A CHISON, CLAIMAN * S A  Y.
DEP . OF JUS ICE, DEFENSE A  Y.
REQUES FOR REVIEW BY CLAIMAN 

Reviewed by board members wilso a d moore.
The claima t seeks review by the board from the referee* s

ORDER WHICH AWARDED CLAIMANT 15 DEGREES FOR 15 PER CENT PERMANENT
PARTIAL DISABILITY TO THE LEFT EYE.

Cl im nt SUFFERED A COMPENSABLE INJURY ON DECEMBER 3 0 , 1 9 74
WHEN A TOOL HE WAS USING BROKE AND FLYING PIECES OF METAL, AFTER
BREAKING HIS SAFETY GLASSES, INJURED HIS LEFT EYE. THE DIAGNOSIS
WAS * TRAUMATIC CORNEAL AND SCLERAL LACERATIONS WITH SECONDARY PRO
LAPSED IRIS. * ON JANUARY 2 , 1 97 5 SURGERY WAS PERFORMED FOR EXCISION
OF PROLAPSED IRIS, REPAIR OF CORNEAL LACERATION AND RESTORATION OF
THE ANTERIOR CHAMBER AND CLAIMANT WAS ABLE TO RETURN TO WORK ON
FEBRUARY 24. 1975. INITIALLY, HE RETURNED TO LIGHT DUTY WORK BUT
SHORTLY THEREAFTER RESUMED HIS REGULAR DUTIES AND HAS SUFFERED NO
TIME LOSS FROM WORK BECAUSE OF HIS INDUSTRIAL INJURY SINCE THAT TIME.

The claim was close by  etermination or er maile august 27,
1 97 5 AWARDING COMPENSATION FOR TEMPORARY TOTAL DISABILITY FROM
DECEMBER 30, 1 974 THROUGH FEBRUARY 2 4, 1 9 7 5 AND FOR TEMPORARY PAR
TIAL DISABILITY FROM FEBRUARY 2 5 , 1 9 7 5 THROUGH MARCH 3 , 1 9 7 5 ONLY.

As A RESULT OF THE INDUSTRIAL INJURY CLAIMANT* S LEFT EYE IS
 ERY SENSITI E TO LIGHT AND CLAIMANT TESTIFIED THAT HE WEARS DARK
GLASSESS ALL THE TIME AT WORK AND 75 PER CENT OF THE TIME WHEN HE IS
NOT WORKING. HE USES CORRECTI E LENSES AT WORK BUT IT IS NOT NECESSARY

9 7 5 IS AFFIRMED.

5, 1976
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HIM TO USE GLASSES FOR READING WHEN AT HOME AND HE CAN READ FOR 
ONE HALF HOUR BEFORE HIS EYE BECOMES TIRED AND COMMENCES TO BURN. 
CLAIMANT DOES CLOSE TOLERANCE WORK ALL DAY WHICH ·CAUSES HIS EYE TO 
BURN AND REDDEN - HE AL.SO HAS DIFFICULTY WITH DEPTH PERCEPTION AND 
HAS TROUBLE CENTERING THE LATHES AND HIS CUTTING TOOLS. CLAIMANT 
IS A JOURNEYMAN .MACHINIST. 

DR. JOHNSON, AN OPTHOMOL.OGIST, IN NOVEMBER, 1 975, HAD STATED 
THAT CLAIMANT'S LEFT EVE WAS 2 0 -5 0 BUT COULD BE CORRECTED TO 2 0-2 O • 

THE REFEREE, CITING IN THE MATTER OF THE COMPENSATION OF SAM 
FINLEY, CL.Al MANT ( UNDERSCORED) , WCB CASE N0 0 6 7 -148 - VAN NATT A 
VOLUME I • P 0 5 5 1 WHERE IN THE BOARD CONCLUDED THAT THE LEGISLATIVE 
INTENT IN OREGON WAS TO COMPENSATE FOR LOSS OF VISION AND THAT THE 
LOSS OF VISION WAS NOT RESTRICTED TO THE OPTIMUM OBTAINABLE UNDER 
STRICT CLINICAL. CONDITIONS, FELT THAT STRICT INTERPRETATION OF ORS 
656,121 4 ( I) WAS NOT REQUIRED, HE CONCLUDED THAT CL.Al MANT' S RESIDUAL. 

PROBLEMS OF SENSITIVITY TO LIGHT, TO THE POINT THAT HE IS NO LONGER 
ABLE TO BURN OR WELD, AND MUST WEAR SHADED GLASSES WHEN OUT OF 

DOORS INDICATES THAT CLAIMANT HAS SUFFERED A PERMANENT SCHEDULE·D 
C!ISABILITY. HE AWARDED CLAIMANT 15 DEGREES WHICH IS EQUAL TO 15 PER 
CENT OF THE MAXIMUM ALLOWABLE FOR PARTIAL. LOSS OF VISION OF ONE EYE. 

THE BOARD, ON DE NOVO REVIEW, EXPRESSLY AND SPEC IFICAL.LY RE
VERSES ITS RULING MADE IN FINLEY (UNDERSCORED), THE BOARD NOW TAKES 
THE POSITION THAT ORS 656,214(2) (H) (I) 1 WHICH RELATED TO PERMANENT 
PARTIAL DISABILITY AWARDS INVOLVING PARTIAL OR COMPLETE LOSS OF VI
SION, ARE WHOLLY UNAMBIGUOUS, THESE PROVISIONS PROVIDE ONLY FOR 
COMPENSATION FOR LOSS OF EYE SIGH·T. IN THE INSTANT CASE, DR. JOHNSON 
HAS STATED HIS OPINION THAT CLAIMANT~ S LEFT EYE COULD BE CORRECTED 
TO 2 0-2 0 VISION, THEREFORE I HE HAS NO VISUAL. LOSS WITH CORRECTION 
AND·, ACCORDINGLY, IS NOT ENTITLED TO ANY COMPENSATION FOR PERMANENT' 
PARTIAL SCHEDULED DISABILITY TO HIS LEFT EVE, THIS MAY APPEAR, AT 
FIRST BLUSH, TO BE A HARSH RULING BUT THE WORDING OF ORS 656,214 ( 2) 
(H) ( I) LEAVES NO ROOM FOR INTERPRETATION, 

ORDER 

THE ORDER OF THE REFEREE, DATED JANUARY 2 9, 197 6 , IS REVERSED, 

WCB CASE NO. 75-2567 

RICHARD VESSELA, CLAIMANT 
DONALD WILSON, CLAIMANT'S ATTY, 
DAVID BANGSUND, DEFENSE ATTY, 
REQUEST FOR REVIEW BY CL.Al MANT 

AUGUST 5, 1976 

REVIEWED BY BOARD MEMBERS W IL.SON AND MOORE, 

CLAIMANT SEEKS BOARD REVIEW OF THE REFEREE'S ORDER WHICH WAS 
AMENDED AND CORRECTED SEVERAL. TIMES BUT U.L.TIMATELY AWARDED CLAIM
ANT 2 2 • 5 DEGREES OF A MAXI MUM I 5 0 DEGREES FOR PARTIAL. LOSS OF THE 
LEFT LEG AND AWARDED CLAIMANT'S COUNSEL 2 S PER CENT OF' 'THE INCREASED 
COMPENSATION AS A REASONABLE ATTORNEY FEE, PAYABLE OUT OF THE IN
CREASED COMPENSATION AS PAID, No·r TO EXCEED 2,000 DOLLARS, 

CLAIMANT WAS INJURED ON NOVEMBER 8 1 1 974 AND, INITIALLY, THE 

CLAIM WAS DENIED - HOWEVER, AFTER A HEARING, REFEREE H, DON FINK ON 
APRIL 18, 1975 1 ORDERED THE CLAIM TO BE ACCEPTED (WCB CASE N0 0 74 -

4311). 

-1 05 -

FOR HIM TO USE GLASSES FOR READING WHEN AT HOME AND HE CAN READ FOR
ONE HALF HOUR BEFORE HIS EYE BECOMES TIRED AND COMMENCES TO BURN.
CLAIMANT DOES CLOSE TOLERANCE WORK ALL DAY WHICH CAUSES HIS EYE TO
BURN AND REDDEN HE ALSO HAS DIFFICULTY WITH DEPTH PERCEPTION AND
HAS TROUBLE CENTERING THE LATHES AND HIS CUTTING TOOLS. CLAIMANT
IS A JOURNEYMAN MACHINIST.

Dr. JOHNSON, AN OPTHOMOLOGIST, IN NO EMBER, 1 9 75 , HAD STATED
THAT C LAI MANT' S LEFT EYE WAS 2 0 -50 BUT COULD BE CORRECTED TO 2 0-2 0 .

The referee, citing in the matter of the compensation of sam

FINLEY, CLAIMANT (UNDERSCORED) , WCB CASE NO. 67 -1 4 8  AN NATTA
 OLUME 1 , P, 55, WHEREIN THE BOARD CONCLUDED THAT THE LEGISLATI E
INTENT IN OREGON WAS TO COMPENSATE FOR LOSS OF  ISION AND THAT THE
LOSS OF  ISION WAS NOT RESTRICTED TO THE OPTIMUM OBTAINABLE UNDER
STRICT CLINICAL CONDITIONS, FELT THAT STRICT INTERPRETATION OF ORS
6 5 6 .'2t4(l) WAS NOT REQUIRED. HE CONCLUDED THAT CLAIMANT'S RESIDUAL
PROBLEMS OF SENSITI ITY TO LIGHT, TO THE POINT THAT HE IS NO LONGER
ABLE TO BURN OR WELD, AND MUST WEAR SHADED GLASSES WHEN OUT OF
DOORS INDICATES THAT CLAIMANT HAS SUFFERED A PERMANENT SCHEDULED
DISABILITY. HE AWARDED CLAIMANT 15 DEGREES WHICH IS EQUAL TO 15 PER
CENT OF THE MAXIMUM ALLOWABLE FOR PARTIAL LOSS OF  ISION OF ONE EYE.

The BOARD, ON DE NO O RE IEW, EXPRESSLY AND SPECIFICALLY RE
 ERSES ITS RULING MADE IN FINLEY (UNDERSCORED) . THE BOARD NOW TAKES
THE POSITION THAT ORS 656.214(2) (H) (l) , WHICH RELATED TO PERMANENT
PARTIAL DISABILITY AWARDS IN OL ING PARTIAL OR COMPLETE LOSS OF  I
SION, ARE WHOLLY UNAMBIGUOUS. THESE PRO ISIONS PRO IDE ONLY FOR
COMPENSATION FOR LOSS OF EYE SIGHT. IN THE INSTANT CASE, DR. JOHNSON
HAS STATED HIS OPINION THAT CLAIMANT1 S LEFT EYE COULD BE CORRECTED
TO 2 0 -2 0  ISION, THEREFORE, HE HAS NO  ISUAL LOSS WITH CORRECTION
AND, ACCORDINGLY, IS NOT ENTITLED TO ANY COMPENSATION FOR PERMANENT
PARTIAL SCHEDULED DISABILITY TO HIS LEFT EYE. THIS MAY APPEAR, AT
FIRST BLUSH, TO BE A HARSH RULING BUT THE WORDING OF ORS 656.214 (2)
( H) ( I) LEA ES NO ROOM FOR INTERPRETATION.

ORDER
The order of the referee, dated Ja uary 29 , 1 976 ,

WCB CASE NO. 75-2567 AUGUST 5,

RICHARD VESSELA, CLAIMANT
DONALD WILSON, CLAIMAN 1 S A  Y.
DAVID BANGSUND, DEFENSE A  Y.
REQUES FOR REVIEW BY CLAIMAN 

Reviewe by boar members wilson an moore.

Claimant seeks boar review of the referee’s or er which was

AMENDED AND CORRECTED SE ERAL TIMES BUT ULTIMATELY AWARDED CLAIM
ANT 22.5 DEGREES OF A MAXIMUM 150 DEGREES FOR PARTIAL LOSS OF THE
LEFT LEG AND AWARDED CLAIMANT'S COUNSEL 2 5 PER CENT OF THE INCREASED
COMPENSATION AS A REASONABLE ATTORNEY FEE, PAYABLE OUT OF THE IN
CREASED COMPENSATION AS PAID, NOT TO EXCEED 2 , 0 0 0 DOLLARS.

Cl im nt w s injured on November 8, 1974  nd, initi lly, the

CLAIM WAS DENIED HOWE ER, AFTER A HEARING, REFEREE H. DON FINK ON
APRIL 1 8, 1 97 5 , ORDERED THE CLAIM TO BE ACCEPTED ( WCB CASE NO. 74-
4311).

IS RE ERSED.
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CLAIM WAS CLOSED BY DETERMINATION ORDER MAILED JUNE_ 1 8, 
1975 WHICH AWARDED CLAIMANT COMPENSATION FOR TEMPORARY TOTAL DIS
ABILITY FROM NOVEMBER 8, 1974 TO DECEMBER 15, 1974 AND 15 DEGREES 

FOR 1 0 PER CENT LOSS OF THE _LEFT LEG. HOWEVER, THE CARRIER MISTAKENLY 

CONTINUED TO PAV COMPENSATION FOR TEMPORARY TOTAL DISABILITY UP TO 

JUNE 18, 1975, THE DATE OF THE DETERMINATION ORDER, WHICH RESULTED 
IN AN OVERPAYMENT OF 2,023 • 7 0 DOLLARS. HAVING MADE SUCH OVERPAY
MENT THE CARRIER CONCLUDED NOTHING WAS DUE CLAIMANT ON HIS AWARD 

FOR PERMANENT PARTIAL DISABILITY CONTAINED IN THE SAME DETERMINATION 

ORDER - IN FACT, THE TOTAL AMOUNT ALREADY PAID TO CLAIMANT BY THE 
CARRIER FOR TEMPORARY TOTAL DISABILITY AMOUNTED TO MORE THAN THE 
AMOUNT DUE CLAIMANT. FOR BOTH TEMPORARY TOTAL DISABILITY AND PERMA
NENT PARTIAL DISABILITY, PURSUANT TO THE DETERMINATION ORDER OF JUNE 
18, 1975. 

0N THE ISSUE OF CLAIMANT• S EXTENT OF DISABILITY, THE REFEREE 
FOUND THAT THE MINIMAL PERMANENT IMPAIRMENT OF CLAIMANT• S KNEE 

WOULD BE NO MORE THAN THAT OF AN AVERAGE KNEE FOLLOWING A MENIS
CECTOMV WITHOUT COMPLICATIONS AND WITHOUT DEGENERATIVE CHANGES 

WITHIN THE KNEE. CLAIMANT IS A MUSICIAN WITH A PROFESSIONAL BAND, 
HE CANNOT JUMP UP ONTO THE RAISED BANDSTAND BUT MUST ASCEND WITH 

HIS RIGHT KNEE FIRST, HIS LEFT KNEE IS PHYSICALLY WEAK. CLAIMANT IS 
UNABLE TO SUCCESSFULLY PLAY TENNIS, SKI OR WALK UP OR DOWN STAIRS 

WITH ANY WEIGHT. THE REFEREE FOUND THAT CLAIMANT• S ACTUAL LOSS OF 
PHYSICAL FUNCTION APPEARED TO BE GREATER THAN 1 0 PER CENT AND HE IN

CREASED IT TO 1 5 PER CENT. THE REFEREE GAVE NO CONSIDERATION TO 
CLAIMANT• S SUGGESTION THAT HAD HE RECEIVED HIS FULL AWARD FOR PER

MANENT PARTIAL DISABILITY GRANTED BY THE DETERMINATION ORDER OF JUNE 

18, 1975 HE WOULD NOT HAVE APPEALED THE ADEQUACY OF SAID DETERMINA
TION ORDER 0 

CLAIMANT CONTENDED THAT THERE SHOULD HAVE BEEN NO OFFSET BE-. 
CAUSE THE CARRIER TOOK THE DEDUCTION UNILATERALLY. THE REFEREE 

FOUND THAT THE CARRIE'.R• S UNILATERAL OFFSET OF OVERPAYMENT OF COM
PENSATION FOR TEMPORARY.TOTAL DISABILITY AGAINST THE AWARD FOR PER

MANENT PARTIAL DISABILITY WAS ALLOWED UNDER THE PROVISIONS OF ORS 
656 0 268(3) AND WCB BULLETIN N0 0 24 (REVISED). 

THE BOARD, ON DE NOVO REVIEW, AFFIRMS THE OPINION, AS CORRECTED 
AND AMENDED. THE BOARD FEELS THAT IT IS NECESSARY TO COMMENT ON THE 
FACT THAT THE ORIGINAL OPINION AND ORDER WAS ENTERED OCTOBER 3 0, 1975 

AND WAS SUBSEQUENTLY MODIFIED FIVE TIMES AND IT WAS NOT UNTIL JANU
ARY 7, 197 6 THAT THE LAST OPINION AND ORDER WAS ISSUED, THIS IS NOT 
A PROCEDURE FAVORED BY THE BOARD. 

ORDER 

THE ORDER OF THE REFEREE, DATED OCTOBER 30, 1975, AS AMENDED, 
IS AFFIRMED, 

WCB CASE NO. 75-3049 

DAVID WARD, CLAIMANT 
MICHAEL STR00BAND, CLAIMANT• S ATTY. 

PHILIP MONGRAIN, DEFENSE ATTV 0 

REQUEST FOR REVIEW BY EMPLOYER 

AUGUST 5, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE. 

EMPLOYER REQUESTS BOARD REVIEW OF THE REFEREE~ S ORDER WHICH 

-1 06 -

The cl im w s closed by DETERMINATION ORDER MAILED JUNE I 8 ,
1 97 5 WHICH AWARDED CLAIMANT COMPENSATION FOR TEMPORARY TOTAL DIS
ABILITY FROM NO E MBER 8 , 1 9 7 4 TO DECEMBER 15, 1974 AND 15 DEGREES
FOR 10 PER CENT LOSS OF THE LEFT LEG. HOWE ER, THE CARRIER MISTAKENLY
CONTINUED TO PAY COMPENSATION FOR TEMPORARY TOTAL DISABILITY UP TO
JUNE 1 8, 1 9 7 5, THE DATE OF THE DETE RM INATI ON ORDE R , WHICH RESULTED
IN AN O ERPAYMENT OF 2,02 3 . 7 0 DOLLARS. HA ING MADE SUCH O ERPAY
MENT THE CARRIER CONCLUDED NOTHING WAS DUE CLAIMANT ON HIS AWARD
FOR PERMANENT PARTIAL DISABILITY CONTAINED IN THE SAME DETERMINATION
ORDER IN FACT, THE TOTAL AMOUNT ALREADY PAID TO CLAIMANT BY THE
CARRIER FOR TEMPORARY TOTAL DISABILITY AMOUNTED TO MORE THAN THE
AMOUNT DUE CLAIMANT. FOR BOTH TEMPORARY TOTAL DISABILITY AND PERMA
NENT PARTIAL DISABILITY, PURSUANT TO THE DETERMINATION ORDER OF JUNE
18,1975.

On the issue of claimant’s extent OF  isability, the referee
FOUND THAT THE MINIMAL PERMANENT IMPAIRMENT OF CLAIMANT S KNEE
WOULD BE NO MORE THAN THAT OF AN A ERAGE KNEE FOLLOWING A MENIS
CECTOMY WITHOUT COMPLICATIONS AND WITHOUT DEGENERATI E CHANGES
WITHIN THE KNEE. CLAIMANT IS A MUSICIAN WITH A PROFESSIONAL BAND,
HE CANNOT JUMP UP ONTO THE RAISED BANDSTAND BUT MUST ASCEND WITH
HIS RIGHT KNEE FIRST, HIS LEFT KNEE IS PHYSICALLY WEAK. CLAIMANT IS
UNABLE TO SUCCESSFULLY PLAY TENNIS, SKI OR WALK UP OR DOWN STAIRS
WITH ANY WEIGHT. THE REFEREE FOUND THAT CLAIMANT S ACTUAL LOSS OF
PHYSICAL FUNCTION APPEARED TO BE GREATER THAN 1 0 PER CENT AND HE IN
CREASED IT TO 1 5 PER CENT. THE REFEREE GA E NO CONSIDERATION TO
CLAIMANT S SUGGESTION THAT HAD HE RECEI ED HIS FULL AWARD FOR PER
MANENT PARTIAL DISABILITY GRANTED BY THE DETERMINATION ORDER OF JUNE
1 8 , 1 9 75 HE WOULD NOT HA E APPEALED THE ADEQUACY OF SAID DETERMINA
TION ORDE R.

Claimant conten e that there shoul have been no offset be

c use THE CARRIER TOOK THE DEDUCTION UNILATERALLY. THE REFEREE
FOUND THAT THE CARRIER S UNILATERAL OFFSET OF O ERPAYMENT OF COM
PENSATION FOR TEMPORARY TOTAL DISABILITY AGAINST THE AWARD FOR PER
MANENT PARTIAL DISABILITY WAS ALLOWED UNDER THE PRO ISIONS OF ORS
656.268(3) AND WCB BULLETIN NO. 24 (RE ISED).

The BOARD, ON DE NO O RE IEW, AFFIRMS THE OPINION, AS CORRECTED
AND AMENDED. THE BOARD FEELS THAT IT IS NECESSARY TO COMMENT ON THE
FACT THAT THE ORIGINAL OPINION AND ORDER WAS ENTERED OCTOBER 3 0 , 1 97 5
AND WAS SUBSEQUENTLY MODIFIED FI E TIMES AND IT WAS NOT
ARY 7 , 1 9 76 THAT THE LAST OP INION AND ORDE R WAS ISSUED.
A PROCEDURE FA ORED BY THE BOARD.

ORDER
The ORDER OF  HE REFEREE , DA ED OC OBER 3 0 , 1 9 7 5,

IS AFFIRMED.

WCB CASE NO. 75-3049 AUGUST 5,

DAVID WARD, CLAIMANT
MICHAEL STROOBAND, CLAIMANT'S ATTY.
PHILIP MONGRAIN, DEFENSE ATTY.
REQUEST FOR RE IEW BY EMPLOYER

Reviewe by boar members wilson an moore.

Employer requests boar review of the referee’s or er which

UNTIL JANU-
THIS IS NOT

AS AMENDED,

1976
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CLAIMANT'S CLAIM TO IT FOR PAYMENT OF COMPENSATION UNTIL 

CLOSURE IS AUTHORIZED PURSUANT TO LAW AND ASSESSED A PENALTY OF 25 

PER CENT OF THE COMPENSATION FOR TEMPORARY TOTAL DISABILITY FROM 

JANUARY 22, 1975 TO APRIL 1, 1 975 GRANTED BY AN INTERIM ORDER OF 

NOVEMBER 2 4, 197 5, AGAINST THE EMPLOYER FOR FAILURE TO PAY COMPEN

SATION WITHIN 1 4 DAYS AF'TER THE FILING OF A CLAIM WITHOUT DENYING THE 

CLAIM. THE EMPLOYER ALSO RAISES THE ISSUE OF CLAIMANT'S FAILURE TO 

REQUEST A HEARING WITHIN 60 DAYS AFTER THE EMPLOYER'S ISSUANCE OF A 
DENIAL. 

ON OCTOBER 1 7, 1974 CLAIMANT SUFFERED A COMPENSABLE INDUS

TRIAL INJURY TO HIS LEFT LEG - HE WAS HOSPITALIZED ON OCTOBER 2 3, 1974 

BY DR. GUSTAVSON. CLAIMANT WAS RELEASED TO RETURN TO WORK ON NOVEM

BER 4, 1 974, HOWEVER, HE HAD BEEN TERMINATED BY THE EMPLOYER ON 

OCTOBER 2 3 , 1 9 7 4 • 

ON DECEMBER 30, 1974 CLAJMANT SAW DR. GUSTAVSON FOR AN ULCER 

CONDITION WHICH HAD DEVELOPED ON HIS LEFT LEG. DR. GUSTAVSON REFERRED 

CLAIMANT TO DR. BRETTSCHNEIDER WHO TREATED THE ULCER FROM DECEMBER, 

1974 THROUGH FEBRUARY, 1975 0 AFTER FEBRUARY, 1975 CLAIMANT DEVELOPED 

FURTHER ULCERATIONS. IN JANUARY, 197 5 CLAIMANT ASKED THE CARR !ER TO 

REOPEN HIS CLAIM FOR THE ULCER CONDITION. ON APRIL 1, 1 975 THE CAR

RIER ISSUED ITS DENIAL. 

CLAIMANT RECEIVED COMPENSATION FOR TEMPORARY TOTAL DISABILITY 

THROUGH NOVEMBER 3, 1 974 PURSUANT TO A DETERMINATION ORDER ISSUED 

JUNE 4, 1975 0 THE DENIAL LETTER INFORMED CLAIMANT THAT HE HAD 60 
DAYS TO REQUEST A HEARING, BUT IT DID NOT ( UNDERSCORED) INFORM HIM OF 

THE CONSEQUENCES IF HE DID NOT FILE WITHIN THAT PERIOD OF TIME. 

THE CARRIER MADE NO PAYMENTS OF COMPENSATION AFTER IT HAD RE

CEIVED NOTICE JANUARY 22, 1 975 FROM CLAIMANT THAT HE DESIRED TO HAVE 

HIS CLAIM REOPENED. IT NEITHER ACCEPTED OR DENIED THE CLAIM UNTIL 

APRIL I, I 9 7 5 • THE REFEREE FOUND THAT THE CARRIER HAD FAILED TO COM

PLY WITH ORS 656 0 262 AND ENTERED AN INTERIM ORDER ON NOVEMBER 24, 

I 975 DIRECTING THE CARRIER TO PAY COMPENSATION FOR TEMPORARY TOTAL 

DISABILITY FROM JANUARY 2 2, t 9 7 5 THROUGH APRIL 1, 197 5 • 

THE REFEREE FOUND THAT THE MEDICAL EVIDENCE WAS OF LITTLE HELP 

DR. GUSTAVSON CONCURRED WITH DR. BRETTSCHNEIDER THAT THERE WAS 

'MAYBE' A CAUSAL CONNECTION BETWEEN THE ULCER CONDITION AND CLAIM

ANT'S INDUSTRIAL INJURY. CLAIMANT HAS HAD A HISTORY OF LEG PROBLEMS 

OF THROMBOPHLEBITIS AND UNDERWENT THROMBECTOMY AND VENOPLASTY IN 

1968 AND HAD AN AUTOMOBILE ACCIDENT INVOLVING HIS RIGHT LEG IN 1970. 
HOWEVER, DESPITE CLAIMANT'S NUMBEROUS LEG PROBLEMS A STASIS ULCER 

HAD NEVER PREVIOUSLY DEVELOPED. 

THE REFEREE FOUND THAT THE ULCER DID DEVELOP AT THE SAME LOCA
TION AS THE SITE OF THE INDUSTRIAL INJURY AND ONLY A SHORT TIME THERE

AFTER AND CONCLUDED THAT CLAIMANT'S CONTENTION THAT THE ULCER WAS 

RELATED TO THE INDUSTRIAL INJURY WAS THE MORE LOGICAL. HE REMANDED 

CLAIMANT'S CLAIM FOR SUCH CONDITION TO THE EMPLOYER FOR ACCEPTANCE. 

THE DETERMINATION ORDER OF JUNE 4, 1 975 STATED IT WAS NOT A DETER-

M I NATION OF THIS DENIED CONDITION. 

THE REFEREE CONCLUDED THAT THE LATE ISSUANCE OF THE DENIAL 
LETTER AND FAILURE TO PAY COMPENSATION WITHIN 1 4 DAYS SUBJECTED THE 

EMPLOYER TO A PENALTY OF 2 5 PER CENT OF THE TEMPORARY TOTAL DIS

ABILITY GRANTED BY THE INTERIM ORDER. 

THE EMPLOYER CONTENDS THAT CLAIMANT FAILED TO FILE HIS REQUEST 

FOR HEARING WITHIN 60 DAYS FROM THE DATE OF THE DENIAL LETTER AND WAS 

NOT ENTITLED TO A HEARING. 

-1 07 -

REMANDED CLAIMANT1 S CLAIM TO IT FOR PAYMENT OF COMPENSATION UNTIL
CLOSURE IS AUTHORIZED PURSUANT TO LAW AND ASSESSED A PENALTY OF 2 5
PER CENT OF THE COMPENSATION FOR TEMPORARY TOTAL DISABILITY FROM
JANUARY 2 2 , 1 97 5 TO APRIL 1 . 1 97 5 GRANTED BY AN INTERIM ORDER OF
NO EMBER 2 4 , 1 9 7 5 , AGAINST THE EMPLOYER FOR FAILURE TO PAY COMPEN
SATION WITHIN 1 4 DAYS AFTER THE FILING OF A CLAIM WITHOUT DENYING THE
CLAIM. THE EMPLOYER ALSO RAISES THE ISSUE OF CLAIMANT'S FAILURE TO
REQUEST A HEARING WITHIN 6 0 DAYS AFTER THE EMPLOYER'S ISSUANCE OF A
DENIAL.

On OCTOBER 1 7 , 1 9 7 4 CLAIMANT SUFFERED A COMPENSABLE INDUS
TRIAL INJURY TO HIS LEFT LEG HE WAS HOSPITALIZED ON OCTOBER 2 3 , 1 9 74
BY DR. GUSTA SON. CLAIMANT WAS RELEASED TO RETURN TO WORK ON NO EM
BER 4 , 1 9 74, HOWE ER, HE HAD BEEN TERMINATED BY THE EMPLOYER ON
OCTOBER 23, 1974.

On DECEMBER 3 0 , 1 97 4 CLAIMANT SAW DR. GUSTA SON FOR AN ULCER
CONDITION WHICH HAD DE ELOPED ON HIS LEFT LEG. DR. GUSTA SON REFERRED
CLAIMANT TO DR. B RETTSCHNE IDE R WHO TREATED THE ULCER FROM DECEMBER.
1974 THROUGH FEBRUARY, 1975. AFTER FEBRUARY, 1975 CLAIMANT DE ELOPED
FURTHER ULCERATIONS. IN JANUARY, 1 97 5 CLAIMANT ASKED THE CARRIER TO
REOPEN HIS CLAIM FOR THE ULCER CONDITION. ON APRIL 1 , 1 975 THE CAR
RIER ISSUED ITS DENIAL.

Claimant receive compensation for temporary total  isability

THROUGH NO EMBER 3 , 1 974 PURSUANT TO A DETERMINATION ORDER ISSUED
JUNE 4, 1 97 5 . THE DENIAL LETTER INFORMED CLAIMANT THAT HE HAD 60
DAYS TO REQUEST A HEARING, BUT IT DID NOT (UNDERSCORED) INFORM HIM OF
THE CONSEQUENCES IF HE DID NOT FILE WITHIN THAT PERIOD OF TIME.

The CARRIER MADE NO PAYMENTS OF COMPENSATION AFTER IT HAD RE
CEI ED NOTICE JANUARY 22 , 1 9 7 5 FROM CLAIMANT THAT HE DESIRED TO HA E
HIS CLAIM REOPENED. IT NEITHER ACCEPTED OR DENIED THE CLAIM UNTIL
APRIL 1 , 1 9 7 5 . THE REFEREE FOUND THAT THE CARRIER HAD FAILED TO COM
PLY WITH ORS 656.262 AND ENTERED AN INTERIM ORDER ON NO E MBER 2 4 ,
1 9 7 5 DIRECTING THE CARRIER TO PAY COMPENSATION FOR TEMPORARY TOTAL
DISABILITY FROM JANUARY 22, 1975 THROUGH APRIL 1 , 1975.

The referee foun that the me ical evi ence was of little help

DR. GUSTA SON CONCURRED WITH DR. BRETTSCHNE IDER THAT THERE WAS
'MAYBE* A CAUSAL CONNECTION BETWEEN THE ULCER CONDITION AND CLAIM
ANT'S INDUSTRIAL INJURY. CLAIMANT HAS HAD A HISTORY OF LEG PROBLEMS
OF THROMBOPHLEBITIS AND UNDERWENT THROMBECTOMY AND  ENOPLASTY IN
1 96 8 AND HAD AN AUTOMOBILE ACCIDENT IN OL ING HIS RIGHT LEG IN 1 9 7 0 .
HOWE ER, DESPITE CLAIMANT'S NUMBEROUS LEG PROBLEMS A STASIS ULCER
HAD NE ER PRE IOUSLY DE ELOPED.

The referee foun that the ulcer  i  evelop at the same loca

tion as the site of the in ustrial injury an only a short time there
 fter AND CONCLUDED THAT CLAIMANT'S CONTENTION THAT THE ULCER WAS
RELATED TO THE INDUSTRIAL INJURY WAS THE MORE LOGICAL. HE REMANDED
CLAIMANT'S CLAIM FOR SUCH CONDITION TO THE EMPLOYER FOR ACCEPTANCE.
THE DETERMINATION ORDER OF JUNE 4 , 1 97 5 STATED IT WAS NOT A DETER
MINATION OF THIS DENIED CONDITION.

The REFEREE CONCLUDED THAT THE LATE ISSUANCE OF THE DENIAL
LETTER AND FAILURE TO PAY COMPENSATION WITHIN 14 DAYS SUBJECTED THE
EMPLOYER TO A PENALTY OF 2 5 PER CENT OF THE TEMPORARY TOTAL DIS
ABILITY GRANTED BY THE INTERIM ORDER.

The employer conten s that claimant faile to file his

FOR HEARING WITHIN 6 0 DAYS FROM THE DATE OF THE DENIAL LETTER
NOT ENTITLED TO A HEARING.

REQUEST
AND WAS

-107-
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REFEREE FOUND THAT THE DENIAL LETTER WAS DEFECTIVE BECAUSE 

IT FAILED TO STATE THAT THE CLAIM WOULD BE UNENFORCEABLE UNLESS A 

REQUEST FOR HEARING WAS FILED WITHIN 60 DAYS, CLAIMANT NOT BEING 

FULLY INFORMED OF HIS RIGHTS IS NOT PRECLUDED FROM A HEARING ON THE 

MERITS OF HIS CLAIM, 

THE BOARD, ON DE NOVO REVIEW, CONCURS WITH THE !'<EFEREE' S 

FINDING THAT THE DENIAL WAS DEFECTIVE, IT FINDS THAT CLAIMANT'S CLAIM 

IS COMPENSABLE FOR THE REASON THAT BUT FOR THE INDUSTRIAL .INJURY IT 

IS PROBABLE THAT CLAIMANT WOULD NOT HAVE DEVELOPED THE ULCER, 

ORDER 

THE ORDER OF THE REFEREE, DATED DECEMBER 1 9, 1 975, AND THE 

INTERIM ORDER, DATED NOVEMBER 24, 1975, ARE BOTH AFFIRMED, 

CLAIMANT'S COUNSEL FOR HIS SERVICES IN CONNECTION WITH BOARD 

REVIEW IS AWARDED AS A REASONABLE ATTORNEY FEE, THE SUM OF 400 DOL

LARS PAYABLE BY THE EMPLOYER, 

WCB CASE NO. 75-5177 

KARL MAIER, CLAIMANT 
LADD LONNQUIST, CLAIMANT'S ATTY. 
DEPT, OF JUSTICE, DEFENSE ATTY, 
REQUEST FOR REVIEW BY SAIF 

AUGUST 5, 1976 

REVIEWED BY BOARD MEMBERS WILSON, MOORE AND PHILLIPS, 

THE STATE ACCIDENT INSURANCE FUND REQUESTS BOARD REVIEW OF 

THE REFEREE'S ORDER WHICH DIRECTED IT TO ACCEPT CLAIMANT'S CLAIM AND 

PAY HIM THE BENEFITS TO WH !CH HE IS E ~,TITLED BY LAW AND AWARDED 

CLAIMANT'S ATTORNEY A FEE OF 6 5 0 DOLLARS, THE FUND ALSO RAISES THE 

ISSUE OF UNTIMELY FILING OF THE CLAIM, 

THE REFEREE SUMMARILY DISPOSED OF THE ISSUE OF UNTIMELINESS 
OF THE CLAIM BY FIND I NG CLAIMANT'S UNCONTROVE RTE D TE ST I MONY E STAB

LISHED THAT, ALTHOUGH CLAIMANT HAD EXPERIENCED SYMPTOMS RELATING 

TO BOTH HANDS OVER A TEN VEAR PERIOD, HE DID NOT BECOME AWARE OF 

THEIR NATURE IN RELATIONSHIP TO HIS EMPLOYMENT UNTIL 1 975 WHEN DR, 

RAAF MADE THIS DIAGNOSIS AND INFORMED CLAIMANT OF ITS WORK RELA

TIONSHIP, 

CLAIMANT, 60 YEARS OLD AT THE TIME OF THE HEARING, HAS BEEN 

EMPLOYED BY THE WATER BUREAU FOR THE CITY OF PORTLAND SINCE 1949 

AS A LABORER AND A WATER SERVICE MECHANIC, HE ALLEGES THAT HE HAS 

SUFFERED AN OCCUPATIONAL DISEASE ( CARPAL TUNNEL SYNDROME OF BOTH 

HANDS) AS A RESULT OF HIS WORK ACTIVITIES, CLAIMANT FILED A CLAIM 

FOR THIS CONDITION ON SEPTEMBER 30, 1975 AND IT WAS DENIED BY THE 

FUND ON NOVEMBER 1 7, 1975, 

CLAIMANT TESTIFIED THAT HIS DUTIES AS A LABORER FROM 1949 TO 

1952 INCLUDED DIGGING DITCHES USING A CROWBAR AND SHOVEL MOST OF THE 

TIME ANO FROM 1 952 UNTIL 1 956 HE HAD BEEN EMPLOYED AS A WATER SER
VICE MECHANIC WHICH INVOLVED CAULKING THE JOINTS OF SIX INCH WATER 
MAINS AND USING A HAMMER, WRENCHES AND PLIERS, FROM 195 6 TO THE 

PRESENT TIME CLAIMANT HAS BEEN EMPLOYED AS A FOREMAN IN THE SERVICE 

CREW DOING-THE SAME TYPE OF WORK BUT NOT WITH THE SAME FREQUENCY, 

HE HAS HAD INCREASING DIFFICULTY WITH HIS HANDS OVER THE PAST FIVE 

YEARS, DR, STEELE GAVE HIM RHEUMATISM PILLS ANO DR, BENNETT TOLD 

-1 08 -

The referee fou d that the de ial letter was defective because
IT FAILED TO STATE THAT THE CLAIM WOULD BE UNENFORCEABLE UNLESS A
REQUEST FOR HEARING WAS FILED WITHIN 6 0 DAYS. CLAIMANT NOT BEING
FULLY INFORMED OF HIS RIGHTS IS NOT PRECLUDED FROM A HEARING ON THE
MERITS OF HIS CLAIM.

The boar , on  e novo review, concurs with the referee's
FINDING THAT THE DENIAL WAS DEFECTI E. IT FINDS THAT CLAIMANT S CLAIM
IS COMPENSABLE FOR THE REASON THAT BUT FOR THE INDUSTRIAL INJURY IT
IS PROBABLE THAT CLAIMANT WOULD NOT HA E DE ELOPED THE ULCER.

ORDER
The ORDER OF THE REFEREE, DATED DECEMBER 1 9, 1 9 75 , AND THE

INTERIM ORDER, DATED NO EMBER 2 4, 1 97 5 , ARE BOTH AFFIRMED.

Claimant's counsel for his services in connection with boar 

RE IEW IS AWARDED AS A REASONABLE ATTORNEY FEE, THE SUM OF 4 0 0 DOL
LARS PAYABLE BY THE EMPLOYER.

WCB CASE NO. 75-5177 AUGUST 5, 1976

KARL MAIER, CLAIMANT
LADD LONNQUIST, CLAIMANT'S ATTY.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR RE IEW BY SAIF

Reviewe by boar members wilson, moore an Phillips.

The state acci ent insurance fun requests boar review of
THE REFEREE'S ORDER WHICH DIRECTED IT TO ACCEPT CLAIMANT'S CLAIM AND
PAY HIM THE BENEFITS TO WHICH HE IS ENTITLED BY LAW AND AWARDED
CLAIMANT'S ATTORNEY A FEE OF 6 5 0 DOLLARS. THE FUND ALSO RAISES THE
ISSUE OF UNTIMELY FILING OF THE CLAIM.

The referee summarily  ispose of the issue of untimeliness
OF THE CLAIM BY FINDING CLAIMANT'S UNCONTRO ERTED TESTIMONY ESTAB
LISHED THAT, ALTHOUGH CLAIMANT HAD EXPERIENCED SYMPTOMS RELATING
TO BOTH HANDS O ER A TEN YEAR PERIOD, HE DID NOT BECOME AWARE OF
THEIR NATURE IN RELATIONSHIP TO HIS EMPLOYMENT UNTIL 1 9 7 5 WHEN DR.
RAAF MADE THIS DIAGNOSIS AND INFORMED CLAIMANT OF ITS WORK RELA
TIONSHIP.

Claimant, go years ol at the time of the hearing, has been

EMPLOYED BY THE WATER BUREAU FOR THE CITY OF PORTLAND SINCE 194 9
AS A LABORER AND A WATER SER ICE MECHANIC. HE ALLEGES THAT HE HAS
SUFFERED AN OCCUPATIONAL DISEASE (CARPAL TUNNEL SYNDROME OF BOTH
HANDS) AS A RESULT OF HIS WORK ACTI ITIES. CLAIMANT FILED A CLAIM
FOR THIS CONDITION ON SEPTEMBER 3 0, 1 9 7 5 AND IT WAS DENIED BY THE
FUND ON NO EMBER 1 7 , 1 9 7 5 .

Claimant testifie that his  uties as a laborer from 1949 to

1 9 5 2 INCLUDED DIGGING DITCHES USING A CROWBAR AND SHO EL MOST OF THE
TIME AND FROM I 9 5 2 UNTIL 1 9 5 6 HE HAD BEEN EMPLOYED AS A WATER SER
 ICE MECHANIC WHICH IN OL ED CAULKING THE JOINTS OF SIX INCH WATER
MAINS AND USING A HAMMER, WRENCHES AND PLIERS. FROM 1 9 5 6 TO THE
PRESENT TIME CLAIMANT HAS BEEN EMPLOYED AS A FOREMAN IN THE SER ICE
CREW DOING THE SAME TYPE OF WORK BUT NOT WITH THE SAME FREQUENCY.
HE HAS HAD INCREASING DIFFICULTY WITH HIS HANDS O ER THE PAST FI E
YEARS. DR. STEELE GA E HIM RHEUMATISM PILLS AND DR. BENNETT TOLD
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TO STOP SMOKING BUT IT WAS NOT UNTIL 1975 THAT HIS OWN DOCTOR, 
DR. LAWRENCE, REFERRED CLAIMANT TO DR 0 RAAF WHO DIAGNOSED BILATERAL 
CARPAL TUNNEL SYNDROME AN~ R.ELATED THE CONDITiON TO CLAIMANT'S 
WORK ACTIVITY AND SO ADVISED THE CLAIMANT. 

ON OCTOBER 2 , 197 5 DR 0 RAAF PERFORMED SURGERY ON BOTH OF 
CLAIMANT'S WRISTS. 

DR. NATHAN, WHO SPEC IALIZE.S IN HAND INJURIES •. E~PRESSED HIS 
OPINION, ON JANUARY 2 7, 197 6, THAT THE CONDITION W.AS NOT .RELATED TO 
THE WORK. THIS OPINION WAS CONCURRED IN BY DR 0 HARWOOD, A MEDICAL 
CONSULTANT WITH THE FUND~ ALTHOUGH HIS OPINION WAS SOMEW.HAT :MORE 
QUALIFIED THAN DR 0 NATHANS'• 

THE REFEREE FOUND THAT DR 0 NATHAN APPARENTLY CONSIDERED ONLY 
CLAIMANT'S USE OF A JACKHAMMER AND EITHER IGNORED OR WAS UNAWARE OF 
CLAIMANT'S OTHER JOB ACTIVITIES WHICH REQUIRED CONSTA~T USE OF HIS 

HANDS AND ARMS·. 

THE REFEREE ACCEPTED .THE OPINION OF DR, RAAF AND CONCLUDED 
THAT CLAIMANT HAD SUSTAINED THE BURDEN OF PROVING HE HAD SUFFERED A 
COMPENSABLE OCCUPATIONAL DISEASE, HE, ACCORDINGLY, DIRECTED THE 
FUND TO ACCEPT THE CLAIM AND, BECAUSE THE DENIAL WAS IMPROPER, HE 
DIRECTED THE FUND TO PAY CLAIMANT'S ATTORNEY A. REASONABLE ATTORNEY 

FEE. 

THE BOARD, ON DE NOVO REVIEW, AFFIRMS AND ADOPTS THE CONCISE 
AND WELL WRITTEN OPINION OF THE REFEREE. 

ORDER 

THE ORDER OF THE REFEREE, DATED MARCH 16, 1976, IS AFFIRMED, 

CLAIMANT'S COUNSEL IS AWARDED A REASONABLE ATTORNEY FEE FOR 
HIS SERVICES IN CONNECTION WITH BOARD REVIEW IN THE SUM OF 4 0 0 DOL
LARS PAYABLE BY THE STATE ACCIDENT INSURANCE FUND. 

SAIF CLAIM NO. PC 175492 

LAWRENCE O. BEMAN, CLAIMANT 
OEPT 0 OF JUSTICE, DEFENS.E ATTY. 
OWN MOTION DETERMINATION 

AUGUST 5, 1976 

CLAIMANT SUFFERED A COMPENSABLE INDUSTRIAL INJURY ON MARCH 2 5, 
1969 TO HIS RIGHT FOOT 0 DR 0 HOLBERT DIAGNOSED A FRACTURE OF THE 
RIGHT 5TH METATARSAL. A DETERMINATION ORDER ISSUED ON AUGUST 2 5, 
1969 GRANTED TEMPORARY TOTAL DISABILITY AND t 0 PER CENT LOSS OF THE 
RIGHT FOOT FOR PERMANENT PARTIAL DISABILITY. 

ON AUGUST 27, t 970 CLAIMANT REQUESTED A HEARING ON THE ISSUE OF 
EXTENT OF DISABILITY WHICH WAS, ON OCTOBER 14, 1970, DISMISSED FOR 
NON-COMPLIANCE W 1TH ORS 6 5 6 • 2 6 8 ( 4), 

CLAIMANT'S CLAIM WAS REOPENED FOR EXCISION OF A BONE SPUR ON 
MARCH 2, 1972 BY DR 0 HOLBERT 0 

0,., AUGUST 9, 1 972 DR. HOLBERT FOUND CLAIMANT'S CONDITION MEDI

CALLY STATl·ONARV - HE STATED CLAIMANT'S CONDITION WAS NO DIFFERENT 
THAN IN JULY, 1970 0 A SECOND DETERMINATION ORDER ISSUE.DON AUGUST 22, 
197 2 GRANTED CLAIMANT ADDITIONAL COMPENSATION FOR TEMPORARY TOTAL 

-t 09-

HIM TO STOP SMOKING BUT IT WAS NOT UNTIL 1 97 5 THAT HIS OWN DOCTOR,
DR. LAWRENCE, REFERRED CLAIMANT TO DR. RAAF WHO DIAGNOSED BILATERAL
CARPAL TUNNEL SYNDROME AND RELATED THE CONDITION TO CLAIMANT'S
WORK ACTI ITY AND SO AD ISED THE CLAIMANT.

On OCTOBER 2 . 1 97 5 DR. RAAF PERFORMED SURGERY ON BOTH OF
CLAIMANT* S WRISTS.

Dr. NATHAN, WHO SPECIALIZES IN HAND INJURIES, EXPRESSED HIS
OPINION, ON JANUARY 2 7 , 1 97 6 , THAT THE CONDITION WAS NOT RELATED TO
THE WORK. THIS OPINION WAS CONCURRED IN BY DR. HARWOOD, A MEDICAL
CONSULTANT WITH THE FUND, ALTHOUGH HIS OPINION WAS SOMEWHAT MORE
QUALIFIED THAN DR. NATHANS* .

The referee foun that  r. nathan apparently consi ere only
claimant s use of a jackhammer an either ignore or was unaware of
claimant s other job activities which require constant use of his
HANDS AND ARMS.

The referee accepte .the opinion of  r, raaf an conclu e 

THAT CLAIMANT HAD SUSTAINED THE BURDEN OF PRO ING HE HAD SUFFERED A
COMPENSABLE OCCUPATIONAL DISEASE. HE, ACCORDINGLY, DIRECTED THE
FUND TO ACCEPT THE CLAIM AND, BECAUSE THE DENIAL WAS IMPROPER, HE
DIRECTED THE FUND TO PAY CLAIMANT'S ATTORNEY A REASONABLE ATTORNEY
FEE.

The board, o de  ovo review, affirms a d adopts the co cise
AND WELL WRITTEN OPINION OF THE REFEREE.

ORDER

The ORDER OF THE REFEREE , DATED MARCH 16. 1976, IS AFFIRMED.

Claimant* s counsel is awar e a reasonable attorney fee for
HIS SER ICES IN CONNECTION WITH BOARD RE IEW IN THE SUM OF 4 0 0 DOL
LARS PAYABLE BY THE STATE ACCIDENT INSURANCE FUND.

SAIF CLAIM NO. PC 175492 AUGUST 5, 1976

LAWRENCE O. BEMAN, CLAIMANT
DEPT. OF JUSTICE, DEFENSE ATTY.
OWN MOTION DETERMINATION

Claimant suffere a compensable in ustrial injury on march 25 ,
1 96 9 TO HIS RIGHT FOOT. DR. HOLBERT DIAGNOSED A FRACTURE OF THE
RIGHT 5 TH METATARSAL. A DETERMINATION ORDER ISSUED ON AUGUST 25,
1 9 6 9 GRANTED TEMPORARY TOTAL DISABILITY AND 10 PER CENT LOSS OF THE
RIGHT FOOT FOR PERMANENT PARTIAL DISABILITY.

On AUGUST 2 7 , 1 9 7 0 C LAI MANT REQUESTED A HEARING ON THE ISSUE OF
EXTENT OF DISABILITY WH ICH WAS, ON OCTOBER 14, 1970, DISMISSED FOR
NON-COMPLIANCE W ITH ORS 656. 268(4).

Claimant s claim was reopene for excision of a bone spur on
MARCH 2 . 1 9 72 BY DR. HOLBERT.

On AUGUST 9 , 1 9 72 DR. HOLBERT FOUND CLAIMANT'S CONDITION MEDI
CALLY STATIONARY HE STATED CLAIMANT'S CONDITION WAS NO DIFFERENT
THAN I N JULY. 1 9 7 0 . A SECOND DETE R M 1 NATI ON ORDER I SSUED ON AUGUST 2 2 ,
1 97 2 GRANTED CLAIMANT ADDITIONAL COMPENSATION FOR TEMPORARY TOTAL

10 9

’ 
’ 



' 


— 



     

          
            

             
  
             
       
                    
          
         
       

      
                

       

   
   
    
    

      

          
          
          
           

    
          

          
            
          
             
           

            
            
            

            

        
         

          
            
             
         
          

           
        
             
          

           
         

  

ONLY. CLAIMANT'S AGGRAVATION RIGHTS HAVE EXPIRED. 

SURGERY FOR AN ARTHRODESIS OF THE 1 ST METATARSAL AND CUNEIFORM 

BONES OF THE RIGHT FOOT WAS PERFORMED BY DR, CASE ON NOVEMBER 2 4, 

1 9 7 5 AND THE STATE ACCIDENT INSURANCE FUND REOPENED CLAIMANT'S CLAIM 

FOR THIS SURGERY. 

A DETERMINATION WAS REQUESTED ON JULY 8, 1976 AND THE EVALUA

TION DIVISION RECOMMENDED ADDITIONAL COMPENSATION FOR TEMPORARY 

TOTAL DISABILITY FROM NOVEMBER 24, 1975 THROUGH MAY 9, 1 976, INCLU

SIVE, BUT NO FURTHER AWARD FOR PERMANENT PARTIAL DISABILITY, BASED 

ON DR. CASE'S CLOSING EXAMINATION WHICH FOUND CLAIMANT'S FOOT CON

DITION IMPROVED SINCE AUGUST, 1969. 

ORDER 

CLAIMANT IS GRANTED ADDITIONAL COMPENSATION FOR TEMPORARY 

TOTAL DISABILITY FROM NOVEMBER 24, 1975 THROUGH MAY 9, 1 976, INCLU

SIVE. 

WCB CASE NO. 75-2190 

SHARON L. ANDERSON, CLAIMANT 
ANNE MAC DONALD, CLAIMANT'S ATTY. 

BRYANT AND ERICKSON, DEFENSE ATTY, 

REQUEST FOR REVIEW BY EMPLOYER 

AUGUST 6, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE, 

THE EMPLOYER SEEKS REVIEW f:lY THE BOARD OF THE REFEREE'S ORDER 

WHICH FOUND CLAIMANT'S CLAIM TO BE COMPENSABLE BUT BECAUSE THE DE

NIAL THEREOF WAS NOT UNTIMELY AND, BECAUSE OF VARIOUS POSSIBLE INTER

PRETATIONS OF THE MEDICAL REPORT, WAS NOT UNREASONABLE SO HE ASSESSED 

NO PENALTIES AGAINST THE EMPLOYER, 

CLAIMANT IS A DENTAL ASSISTANT WHO WAS WORKING FOR DR. ARM-

STRONG, A DIRECT RESPONSIBILITY EMPLOYER, ON DECEMBER 1, 1971 AT 

THAT TIME THE DOCTOR'S PRACTICE WAS NOT LARGE - HOWEVER, SINCE THAT 

TIME HIS PRACTICE HAS GROWN AND THE TESTIMONY INDICATED THAT CLAIM-

ANT IS CONSTANTLY BUSY AT HER STATION, IN HER CAPACITY AS A DENTAL 

ASSISTANT CLAIMANT IS REQUIRED TO SIT OPPOSITE THE DENTIST LEANING TO 

HER LEFT AND SLIGHTLY FORWARD IN A CHAIR WHICH IS SLIGHTLY HIGHER 

THAN THE DENTIST'S AND FACING THE DENTIST SO THAT THE PATIENT'S HEAD 

IS IN A HORIZONTAL POSITION BETWEEN THEM, IT IS NOT POSSIBLE FOR 

CLAIMANT TO CHANGE HER POSITION WHILE THE DENTIST IS WORKING ON A 
PATIENT, 

CLAIMANT TESTIFIED, AND HER TESTIMONY WAS CORROBORATED BY DR, 

ARMSTRONG, THAT ABOUT THREE MONTHS AFTER SHE COMMENCED HER EMPLOY

MENT SHE BEGAN TO DEVELOP HEADACHES WHICH GRADUALLY INCREAS:C:D IN 

RATIO TO THE INCREASE IN HER WORK LOAD, AT THE ONSET, CLAIMANT CON-

SULTED AN EYE DOCTOR AND WAS ADVISED THAT HER EYES WERE NORMAL. HER 

FAMILY PHYSICIAN, DR. THOMAS. SUGGESTED THE POSSIBILITY OF MIGRAINE 
HEADACHES AND PRESCRIBED MEDICATION WHICH HELPED ONLY FOR A SHORT 
PERIOD OF Tl ME. DR. THOMAS, SPECULATING THAT HER HEADACHES WERE A 
RESULT OF TENSION, PRESCRIBED A TRANQUILIZER WHICH CLAIMANT TESTI
FIED ALLOWED HER TO RELAX BUT DID NOT ALLEVIATE THE SEVERITY OF HER 

HEADACHES. A PRESCRIBED MUSCLE RELAXANT ALSO FAILED TO GIVE ANY RE
LIEF TO CLAIMANT AND, ULTIMATELY, DR. THOMAS REFERRED HER TO A NEURO
LOGIST, DR. MILLER, WHO SUGGESTED THE POSSIBILITY OF A CONNECTION 

-1 1 0 -
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DISABILITY ONLY cl im nt s AGGRA ATION RIGHTS HA E EXPIRED

Surgery for an arthro esis of the i st metatarsal an cuneiform
BONES OF THE RIGHT FOOT WAS PERFORMED BY DR. CASE ON NO EMBER 24,
1 9 7 5 AND THE STATE ACCIDENT INSURANCE FUND REOPENED CLAIMANT'S CLAIM
FOR THIS SURGERY.

A DETERMINATION WAS REQUESTED ON JULY 8 , 1 9 76 AND THE E ALUA
TION DI ISION RECOMMENDED ADDITIONAL COMPENSATION FOR TEMPORARY
TOTAL DISABILITY FROM NO E MBE R 2 4 , 1975 THROUGH MAY 9 , 1 9 7 6 , INCLU
SI E, BUT NO FURTHER AWARD FOR PERMANENT PARTIAL DISABILITY, BASED
ON DR. CASE'S CLOSING EXAMINATION WHICH FOUND CLAIMANT'S FOOT CON
DITION IMPRO ED SINCE AUGUST, 1 96 9 .

ORDER

Claimant is grante a  itional compensation for temporary
TOTAL DISABILITY FROM NO E MBER 2 4 , 1 9 7 5 THROUGH MAY 9, 1976, INCLU
SI E.

WCB CASE NO. 75-2190 AUGUST 6, 1976

SHARON L. ANDERSON, CLAIMANT
ANNE MACDONALD. CLAIMANT'S ATTY.
BRYANT AND ERICKSON, DEFENSE ATTY.
REQUEST FOR RE IEW BY EMPLOYER

Reviewe by boar members wilson an moore.

The employer seeks review by the boar of the referee s or er
WHICH FOUND CLAIMANT'S CLAIM TO BE COMPENSABLE BUT BECAUSE THE DE
NIAL THEREOF WAS NOT UNTIMELY AND, BECAUSE OF  ARIOUS POSSIBLE INTER
PRETATIONS OF THE MEDICAL REPORT. WAS NOT UNREASONABLE SO HE ASSESSED
NO PENALTIES AGAINST THE EMPLOYER.

Claimant is a  ental assistant who was working for  r. arm

strong, A DIRECT RESPONSIBILITY EMPLOYER, ON DECEMBER 1 , 1971. AT
THAT TIME THE DOCTOR'S PRACTICE WAS NOT LARGE HOWE ER, SINCE THAT
TIME HIS PRACTICE HAS GROWN AND THE TESTIMONY INDICATED THAT CLAIM
ANT IS CONSTANTLY BUSY AT HER STATION. IN HER CAPACITY AS A DENTAL
ASSISTANT CLAIMANT IS REQUIRED TO SIT OPPOSITE THE DENTIST LEANING TO
HER LEFT AND SLIGHTLY FORWARD IN A CHAIR WHICH IS SLIGHTLY HIGHER
THAN THE DENTIST'S AND FACING THE DENTIST SO THAT THE PATIENT'S HEAD
IS IN A HORIZONTAL POSITION BETWEEN THEM. IT IS NOT POSSIBLE FOR
CLAIMANT TO CHANGE HER POSITION WHILE THE DENTIST IS WORKING ON A
PATIENT.

Claimant testifie , an her testimony was corroborate by  r.
ARMSTRONG, THAT ABOUT THREE MONTHS AFTER SHE COMMENCED HER EMPLOY
MENT SHE BEGAN TO DE ELOP HEADACHES WHICH GRADUALLY INCREASED IN
RATIO TO THE INCREASE IN HER WORK LOAD. AT THE ONSET, CLAIMANT CON
SULTED AN EYE DOCTOR AND WAS AD ISED THAT HER EYES WERE NORMAL. HER
FAMILY PHYSICIAN, DR. THOMAS, SUGGESTED THE POSSIBILITY OF MIGRAINE
HEADACHES AND PRESCRIBED MEDICATION WHICH HELPED ONLY FOR A SHORT
PERIOD OF TIME. DR. THOMAS. SPECULATING THAT HER HEADACHES WERE A
RESULT OF TENSION, PRESCRIBED A TRANQUILIZER WHICH CLAIMANT TESTI
FIED ALLOWED HER TO RELAX BUT DID NOT ALLE IATE THE SE ERITY OF HER
HEADACHES. A PRESCRIBED MUSCLE RELAXANT ALSO FAILED TO GI E ANY RE
LIEF TO CLAIMANT AND, ULTIMATELY, DR. THOMAS REFERRED HER TO A NEURO
LOGIST, DR. MILLER, WHO SUGGESTED THE POSSIBILITY OF A CONNECTION
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THE HEADACHES AND HER EMPLOYMENT. HE ADVISED HER, BY 

LETTER TO DR. THOMAS, THAT SHE MIGHT HAVE TO CHANGE HER JOB 'IF THE 

AWKWARD POSITION SHE WAS REQUIRED TO ,BE IN FOR LONG PERIODS OF TIME 

REPRODUCED HER SYMPTOMS. FOLLOWING THIS CLAIMANT FILED A FORM 801 

IN OCTOBER, t 974 • HER CLAIM WAS INITIALLY ACCEPTED WITH BENEFITS 

PAID AND A DE TERM !NATION ORDER, MAILED ON FEBRUARY 2 7, 197 5, AWARDED 

CLAIMANT COMPENSATION FOR Tl ME LOSS ONLY. 

SUBSEQUENTLY, CLAIMANT WAS EXAMINED BY DR. LARSON AND DR, 

EISLER AND, THEREAFTER, THE CARRIER ELECTED TO DISCLAIM RESPONSI

BILITY FOR SUCH EXAMINATION AND TREATMENT, FOR ANY FUTURE MEDICAL 

BILLS AND ANY FUTURE DISABILITY BENEFITS, 

THE REFEREE FOUND CLAIMANT TO BE VERY CREDIBLE, IT WAS OBVI-

OUS THAT SHE WAS SUFFERING FROM HEADACHES AS SHE DESCRIBES AND SHE 

WAS SINCERELY CONVINCED THAT THESE HEADACHES AROSE DIRECTLY OUT OF 

AND SOLELY BECAUSE OF HER EMPLOYMENT, A CONTENTION SHARED BY HER 

EMPLOYER. THE REFEREE FOUND THAT CLAIMANT FELT CONSISTENTLY BETTER 

DURING HER THREE DAY WEEKEND - BY SUNDAY NIGHT THE HEADACHES WOULD 

COMPLETELY DISAPPEAR BUT WOULD COMMENCE AGAIN ON MONDAY AND GROW 

STEADILY WORSE UNTIL THURSDAY NIGHT, 

THE REFEREE FOUND NO EVIDENCE AS TO WHY THE DENIAL WAS ISSUED 

SOME MONTHS AFTER THE CLAIM WAS ORIGINALLY ACCEPTED. THE MEDICAL 

EVIDENCE INDICATES THAT CLAIMANT'S ATTENDING PHYSICIAN, DR. THOMAS, 

REFERRED CLAIMANT TO DR. LARSON, A NEUROLOGIST, AND ASSUMED THAT 

DR 0 LARSON REFERRED CLAIMANT TO DR. EISLER AT GOOD SAMARITAN HOSPI

TAL. THE GOOD SAMARITAN HOSPITAL REPORT INDICATES DR, LARSON AS THE 

ATTENDING PHYSICIAN AND HE FOUND IT DIFFICULT TO UNDERSTAND WHY THE 

CARRIER WOULD ISSUE A DENIAL AT THAT POINT IN TIME, 

A REVIEW OF THE COMMENTS OF SEVERAL MEDICAL REPORTS INDICATES 

THE POSSIBILITY THAT CLAIMANT INTERPRETED DR, EISLER' S REPORT TO 

INDICATE CLAIMANT' s PROBLEMS AROSE AS A SIDE EFFECT ro CONTRACEPTIVE 

TREATMENT RATHER THAN FROM HER EMPLOYMENT, EVEN THOUGH HE DIS

CUSSED THIS POSSIBILITY, DR, EISLER ALSO STATED THAT HER WORK HABITS 

MAY BE A CONTRIBUTING FACTOR AND IN SOME WAYS THE HEADACHES ARE LIKE 

A MUSCLE CONTRACTION HEADACHE EVEN ANALGESICS DO NOT SEEM TO HELP, 

THE REFEREE CONCLUDED THAT THE CLAIM WAS COMPENSABLE, 

WtTH RESPECT TO CLAIMANT'S ARGUMENT THAT THE EMPLOYER'S DE

NIAL WAS NOT TIMELY, THE REFEREE FOUND THAT A DENIAL COULD BE MADE 

AT ANY TIME EVEN THOUGH THE CLAIM HAS BEEN PREVIOUSLY ACCEPTED, THE 

DETERMINATION ORDER HAD AWARDED NO COMPENSATION FOR PERMANENT DIS

ABILITY - HOWEVER, UNDER THE PROVISIONS OF ORS 656,245 THE CARRIER 

REMAINS RESPONSIBLE FOR PAYMENT OF MEDICAL EXPENSES INCURRED AS A 
RESULT OF THE INDUSTRIAL INJURY REGARDLESS OF THE FACT THAT A DETER-

MINATION HAD BEEN MADE, IN THIS CASE THE DENIAL WAS ISSUED SUBSE-

QUENT TO THE DETERMINATION ORDER AND INTENDED TERMINATING THE CLAIM

ANT'S RIGHTS UNDER ORS 656,245, 

THE REFEREE CONCLUDED THAT BY SETTING ASIDE THE DENIAL THE 

EFFECT WAS TO ORDER PAYMENT OF ALL MEDICAL EXPENSES INCURRED UNDER 

THE PROVISIONS OF ORS 656,245 ONLY. THE REFEREE STATED THAT HIS 

ORDER SHOULD NOT EFFECT CLAIMANT'S RIGHT TO APPEAL THE ADEQUACY OF 

THE DETERMINATION ORDER ENTERED ON FEBRUARY 27, 1975 0 HE ORDERED 

THE CLAIM REMANDED TO THE CARRIER FOR PAYMENT OF COMPENSATION, AS 

PROVIDED BY ORS 656 0 245, AND DIRECTE_D THE CARRIER TO PAV CLAIMANT'S 

ATTORNEY A REASONABLE ATTORNEY FEE BECAUSE OF ITS IMPROPER DENIAL. 

THE BOARD, ON DE NOVO REVIEW, AFFIRMS AND ADOPTS THE FINDINGS 
AND CONCLUSIONS OF THE REFEREE, 

-1 1 1 -

BETWEEN THE HEADACHES AND HER EMPLOYMENT. HE AD ISED HER, BY
LETTER TO DR. THOMAS, THAT SHE MIGHT HA E TO CHANGE HER JOB IF THE
AWKWARD POSITION SHE WAS REQUIRED TO BE IN FOR LONG PERIODS OF TIME
REPRODUCED HER SYMPTOMS. FOLLOWING THIS CLAIMANT FILED A FORM 80 1
IN OCTOBER, 1 97 4 . HER CLAIM WAS INITIALLY ACCEPTED WITH BENEFITS
PAID AND A DETERMINATION ORDER, MAILED ON FEBRUARY 27 , 1 97 5 , AWARDED
CLAIMANT COMPENSATION FOR TIME LOSS ONLY.

Subseque tly, claima t was exami ed by dr. larso a d dr.
EISLER AND, THEREAFTER, THE CARRIER ELECTED TO DISCLAIM RESPONSI
BILITY FOR SUCH EXAMINATION AND TREATMENT, FOR ANY FUTURE MEDICAL
BILLS AND ANY FUTURE DISABILITY BENEFITS.

The referee foun claimant to be very cre ible, it was obvi

ous THAT SHE WAS SUFFERING FROM HEADACHES AS SHE DESCRIBES AND SHE
WAS SINCERELY CON INCED THAT THESE HEADACHES AROSE DIRECTLY OUT OF
AND SOLELY BECAUSE OF HER EMPLOYMENT, A CONTENTION SHARED BY HER
EMPLOYER. THE REFEREE FOUND THAT CLAIMANT FELT CONSISTENTLY BETTER
DURING HER THREE DAY WEEKEND BY SUNDAY NIGHT THE HEADACHES WOULD
COMPLETELY DISAPPEAR BUT WOULD COMMENCE AGAIN ON MONDAY AND GROW
STEADILY WORSE UNTIL THURSDAY NIGHT.

The referee foun no evi ence as to why the  enial was issue 

SOME MONTHS AFTER THE CLAIM WAS ORIGINALLY ACCEPTED. THE MEDICAL
E IDENCE INDICATES THAT CLAIMANT S ATTENDING PHYSICIAN, DR. THOMAS,
REFERRED CLAIMANT TO DR. LARSON, A NEUROLOGIST, AND ASSUMED THAT
DR. LARSON REFERRED CLAIMANT TO DR. EISLER AT GOOD SAMARITAN HOSPI
TAL. THE GOOD SAMARITAN HOSPITAL REPORT INDICATES DR. LARSON AS THE
ATTENDING PHYSICIAN AND HE FOUND IT DIFFICULT TO UNDERSTAND WHY THE
CARRIER WOULD ISSUE A DENIAL AT THAT POINT IN TIME.

A RE IEW OF THE COMMENTS OF SE ERAL MEDICAL REPORTS INDICATES
THE POSSIBILITY THAT CLAIMANT INTERPRETED DR. EISLER1 S REPORT TO
INDICATE CLAIMANT S PROBLEMS AROSE AS A SIDE EFFECT TO CONTRACE PTI E
TREATMENT RATHER THAN FROM HER EMPLOYMENT. E EN THOUGH HE DIS
CUSSED THIS POSSIBILITY, DR. EISLER ALSO STATED THAT HER WORK HABITS
MAY BE A CONTRIBUTING FACTOR AND IN SOME WAYS THE HEADACHES ARE LIKE
A MUSCLE CONTRACTION HEADACHE E EN ANALGESICS DO NOT SEEM TO HELP.
THE REFEREE CONCLUDED THAT THE CLAIM WAS COMPENSABLE.

With respect to claimant s argument that the employer s  e
ni l WAS NOT TIMELY, THE REFEREE FOUND THAT A DENIAL COULD BE MADE
AT ANY TIME E EN THOUGH THE CLAIM HAS BEEN PRE IOUSLY ACCEPTED. THE
DETERMINATION ORDER HAD AWARDED NO COMPENSATION FOR PERMANENT DIS
ABILITY HOWE ER, UNDER THE PRO ISIONS OF ORS 6 5 6 . 2 4 5 THE CARRIER
REMAINS RESPONSIBLE FOR PAYMENT OF MEDICAL EXPENSES INCURRED AS A
RESULT OF THE INDUSTRIAL INJURY REGARDLESS OF THE FACT THAT A DETER
MINATION HAD BEEN MADE. IN THIS CASE THE DENIAL WAS ISSUED SUBSE
QUENT TO THE DETERMINATION ORDER AND INTENDED TERMINATING THE CLAIM
ANT S RIGHTS UNDER ORS 656.245.

The REFEREE CONCLUDED THAT BY SETTING ASIDE THE DENIAL THE
EFFECT WAS TO ORDER PAYMENT OF ALL MEDICAL EXPENSES INCURRED UNDER
THE PRO ISIONS OF ORS 6 5 6 . 2 45 ONLY. THE REFEREE STATED THAT HIS
ORDER SHOULD NOT EFFECT CLAIMANT S RIGHT TO APPEAL THE ADEQUACY OF
THE DETERMINATION ORDER ENTERED ON FEBRUARY 2 7 , 1 97 5 . HE ORDERED
THE CLAIM REMANDED TO THE CARRIER FOR PAYMENT OF COMPENSATION, AS
PRO IDED BY ORS 656.245 , AND DIRECTED THE CARRIER TO PAY CLA1MANT S
ATTORNEY A REASONABLE ATTORNEY FEE BECAUSE OF ITS IMPROPER DENIAL.

The boar , on  e novo review, affirms an a opts the fin ings

AND CONCLUSIONS OF  HE REFEREE.

Ill-
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THE ORDER OF THE RE FE REE, DATED FEBRUARY t O, t 9 7 6, IS AFFIRMED. 

CLAIMANT'S ATTORNEY IS AWARDED AS A REASONABLE ATTORNEY FEE 

FOR SERVICES IN CONNECTION WITH BOARD REVIEW, THE SUM OF 3 5 0 DOLLARS, 

PAYABLE BY THE EMPLOYER. 

WCB CASE NO. 75-2998 

STANLEY HA SEY, CLAIMANT 
J 0 DAVID KRYGER, CLAIMANT'S ATTY. 

BERNARD STEA, DEFENSE ATTY. 

REQUEST FOR REVIEW BY CLAIMANT 

AUGUST 6, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE. 

CLAIMANT REQUESTS BOARD REVIEW OF THE REFEREE'S ORDER WHICH 
GRANTED CLAIMANT 80 DEGREES FOR 25 PER CENT UNSCHEDULED NECK DIS

ABILITY. CLAIMANT CONTENDS THIS IS AN INADEQUATE AWARD. 

CLAIMANT SUFFERED A COMPENSABLE INJURY TO HIS NECK ON FEBRUARY 

8 1 1 974 AND RE-INJURED OR EXACERBATED THAT CONDITION ON JUNE 7, 1974 • 

CLAIMANT WAS SUBSEQUENTLY EXAMINED BY DRS. BECKER, NICKI LA AND 

GRIPEKOVEN WITH A DIAGNOSIS OF ACUTE CERVICAL SPRAIN SUPERIMPOSED ON 

A PRE-EXISTING DEGENERATIVE CERVICAL SPINE CONDITION. 

80TH DRS. BECKER AND GR IPEKOVEN FOUND CLAIMANT HAS LIM IT AT ION 

OF MOTION OF HIS NECK AND PAIN AND DISCOMFORT IN HIS NECK AND SHOUL

DER AREA. ON NOVEMBER 1 , 1 9 7 4 DR. GRIPE KOVEN FOUND C LAI MANT 1 S CON

DITION MEDICALLY STATIONARY AND STATED 'NO SPECIFIC TREATMENT IS 

INDICATED AT THE PRESENT TIME', HE RELEASED CLAIMANT TO ANY SEDEN-

TARY JOB WHICH DID NOT REQUIRE ANY LIFTING OR PLACING THE BODY IN 

AWKWARD POSITIONS. SUCH LIMITATIONS PRECLUDED CLAIMANT FROM RETURN-

ING TO HIS FORMER OCCUPATION, 

A DETERMINATION ORDER ISSUED ON JANUARY 14, 1975 GRANTED CLAIM

ANT COMPENSATION FOR TEMPORARY TOTAL DISABILITY AND 32 DEGREES FOR 

t O PER CENT UNSCHEDULED DISABILITY. 

CLAIMANT WAS OFFERED A LIGHTER-TYPE JOB WITH THE EMPLOYER BUT 

EVEN AFTER CLAIMANT WAS RELEASED FOR SEDENTARY EMPLOYMENT HE DIDN'T 

RETURN TO HIS JOB UNTIL THE SPRING OF 1 975 • CLAIMANT QUIT WORKING IN 

MAY, 1975 AND HAS BEEN DRAWING UNEMPLOYMENT SINCE. 

THE REFEREE FOUND THAT CLAIMANT COULD HANDLE SOME TYPES OF 

LIGHT WORK WITH HIS PHYSICAL LIMITATIONS AND RESTRICTIONS BUT THESE 

LIMITATIONS WOULD PRECLUDE HIM FROM RETURNING TO HIS FORMER OCCU

PATION, HE CONCLUDED THAT AN AWARD OF 2 5 PER CENT OF THE MAXIMUM 

WOULD MORE ADEQUATELY COMPENSATE CLAIMANT FOR HIS LOSS OF WAGE 

EARNING CAPACITY AND HE GRANTED CLAIMANT AN ADDITIONAL 1 5 PER CENT• 

THE BOARD, ON DE NOVO REVIEW, ADOPTS THE FINDINGS ANO CONCLU

SIONS OF THE REFEREE. 

ORDER 

THE ORDER OF THE REFEREE, DATED APRIL 6, 1976, IS AFFIRMED. 
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ORDER
The order of the referee, d ted Febru ry 10, i 976 , is  ffirmed.

Cl im nt s  ttorney is  w rded  s  re son ble

FOR SER ICES IN CONNECTION WITH BOARD RE IEW, THE SUM
PAYABLE BY THE EMPLOYER,

WCB CASE NO. 75-2998 AUGUST

STANLEY HASEY, CLAIMANT
J. DAVID KRYGER, CLAIMAN 'S A  Y.
BERNARD S EA, DEFENSE A  Y.
REQUES FOR REVIEW BY CLAIMAN 

Reviewed by bo rd members wilson  nd moore.

Cl im nt requests bo rd review of the referee s order which

GRANTED CLAIMANT 80 DEGREES FOR 25 PER CENT UNSCHEDULED NECK DIS
ABILITY. CLAIMANT CONTENDS THIS IS AN INADEQUATE AWARD.

NECK ON FEBRUARY
ON JUNE 7 , 1 9 7 4 .
NICKILA AND
SUPERIMPOSED ON

Both DRS. BECKER AND GRIPEKO EN FOUND CLAIMANT HAS LIMITATION
OF MOTION OF HIS NECK AND PAIN AND DISCOMFORT IN HIS NECK AND SHOUL
DER AREA. ON NO EMBER 1 , 1 974 DR. GRIPEKO EN FOUND CLAIMANT'S CON
DITION MEDICALLY STATIONARY AND STATED NO SPECIFIC TREATMENT IS
INDICATED AT THE PRESENT TIME'. HE RELEASED CLAIMANT TO ANY SEDEN
TARY JOB WHICH DID NOT REQUIRE ANY LIFTING OR PLACING THE BODY IN
AWKWARD POSITIONS. SUCH LIMITATIONS PRECLUDED CLAIMANT FROM RETURN
ING TO HIS FORMER OCCUPATION.

A DETERMINATION ORDER ISSUED ON JANUARY 14, 1975 GRANTED CLAIM
ANT COMPENSATION FOR TEMPORARY TOTAL DISABILITY AND 32 DEGREES FOR
10 PER CENT UNSCHEDULED DISABILITY.

Cl im nt w s offered  lighter type job with the employer but

E EN AFTER CLAIMANT WAS RELEASED FOR SEDENTARY EMPLOYMENT HE DIDN'T
RETURN TO HIS JOB UNTIL THE SPRING OF 1 97 5 . CLAIMANT QUIT WORKING IN
MAY, 1 97 5 AND HAS BEEN DRAWING UNEMPLOYMENT SINCE.

The referee fou d that claima t could ha dle some types of
LIGHT WORK WITH HIS PHYSICAL LIMITATIONS AND RESTRICTIONS BUT THESE
LIMITATIONS WOULD PRECLUDE HIM FROM RETURNING TO HIS FORMER OCCU
PATION. HE CONCLUDED THAT AN AWARD OF 2 5 PER CENT OF THE MAXIMUM
WOULD MORE ADEQUATELY COMPENSATE CLAIMANT FOR HIS LOSS OF WAGE
EARNING CAPACITY AND HE GRANTED CLAIMANT AN ADDITIONAL 15 PER CENT.

The bo rd, on de novo review,  dopts the findings  nd conclu

sions OF THE REFEREE.

ORDER
The ORDER OF THE REFEREE, DATED APRIL 6, I 97 6 , IS AFFIRMED.

Cl im nt suffered  compens ble injury to his

8 , 1 97 4 AND RE-INJURED OR EXACERBATED THAT CONDITION
CLAIMANT WAS SUBSEQUENTLY EXAMINED BY DRS. BECKER,
GRIPEKO EN WITH A DIAGNOSIS OF ACUTE CER ICAL SPRAIN
A PRE-EXISTING DEGENERATI E CER ICAL SPINE CONDITION.

A  ORNEY FEE
OF 350 DOLLARS,

6, 1976
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WCB CASE NO •. 75-3088 
WCB CASE NO. 75-4754 

REX HENDRICKSON, CLAIMANT 
RICHARD NESTING, CLAIMANT'S ATTY. 
G 0 HOWARD CLIFF, DEFENSE ATTY. 
JAMES "°'UEGLI, DEFENSE ATTY. 
ORDER OF DISMISSAL 

AUGUST ;6 1976 . . t 

A REQUEST FOR REVIEW, HAVING BEEN DULY FILED WITH THE WORK
MEN" S COMPENSATION BOARD IN THE ABOVE ENTITLED MATTER BY THE CLAIM
ANT, AND SAID REQUEST FOR RE)IIEW NOW HAVING BEEN WITHDRAWN, 

(T IS THEREFORE ORDERED THAT THE REQUEST FOR REVIEW NOW PEND
ING BEFORE THE BOARD IS HEREBY DISMISSED ANO THE ORDER OF THE REFEREE 
IS FINAL BY OPERATION OF LAW. 

WCB CASE NO. 75-2054 

VIVIAN JOHNSON, CLAIMANT 
ALLAN COONS, .CLAIMANT'S ATTY. 
DEPT. OF JUSTICE, DEFENSE ATTY. 
REQUEST FOR REVIEW BY CLAIMANT 

AUGUST 6, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND PHILLIPS. 

THE CLAIMANT SEEKS REVIEW BY THE BOARD OF THE REFEREE'S ORDER 
WHICH FOUND THAT THE DETERMINATION ORDER, MAILED JUNE 1 5, 19 70., BY 
WHICH CLAIMANT WAS AWARDED COMPENSATION FOR TEMPORARY TOTAL DIS
ABILITY TO JUNE 5, 197 0, LESS TIME WORKED, AND 3 2 DEGREES FOR 1 0 PER 
CENT UNSCHEDULED LOW BACK DISABILITY, WAS A VALID ORDER ANO SHOULD 
NOT BE SET ASIDE - THAT THE SECOND DETERMINATION ORDER, MAILED AUGUST 
1 5, 197 5 ·, WHICH AWARDED CLAIMANT ADDITIONAL COMPENSATION FOR TEM
PORARY TOTAL DISABILITY FROM OCTOBER 2 5, 197 1 THROUGH OCTOBER 2 5, 
1973 ANO FROM NOVEMBER 13, 1974 THROUGH NOVEMBER 25, 1974, BUT NO 
ADDITIONAL COMPENSATION FOR PERMANENT PARTIAL DISABll:..ITY SHOULD BE 
MODIFIED TO AWARD CLAIMANT ADDITIONAL COMPENSATION FOR TEMPORARY 
TOTAL DISABILITY FROM OCTOBER 26, 1973 THROUGH SEPTEMBER 19, 1974, 
PLUS A PENALTY EQUAL TO 25 PER CENT OF SUCH COMPENSATION AND AFFIRMED 
IN ALL OTHER RESPECTS, ANO DIRECTED THE STATE ACCIDENT INSURANCE FUND 
TO PAY CLAIMANT'S COUNSEL AN ATTORNEY FEE. 

CLAIMANT WAS A 3 7 VEAR OLD WAITRESS 0WHEN SHE SUFFERED A COM-
PENSABLE INJURY ON DECEMBER 13 1 1969, CLAIMANT HAS NOT WORKED SINCE 
THAT DATE EXCEPT FOR A FEW HOURS, 

ON JUNE 15, 1970 THE CLAIM WAS CLOSED WITH AN AWARD OF COMPEN
SATION FOR TEM-PORARY TOTAL DISABILITY TO JUNE 5, 1 970 AND 32 DEGREES 
FOR 10 PER CENT UNSCHEDULED LOW BACK DISABILITY, THE CLAIMANT RE
QUESTED A REVIEW AND THE FUND WAS ORDERED TO REOPEN THE CLAIM FOR 
FURTHER MEDICAL CARE AND TREATMENT UNTIL THE CLAIM WAS AGAIN Cl-OSEO 
AND TO PAY CLAJ MANT APPROPRIATE COMPENSATION FROM OCTOBER 2 5, t 9 7 1 
UNTIL CLAIMANT BECAME MEDICALLY STATIONARY. THE REFEREE'S ORDER 
WAS AFFIRMED BY THE COURT OF APPEALS, JOHNSON V, SAIF ( UNDERSCORED) , 
9 9 OR ADV SH 7 6 5 • 

CLAIMANT HAS BEEN SEEN BY NUMEROUS SPECIALISTS ALL OF WHOM 
HAVE FAILED TO COME UP WITH ANY SIGNIFICANT POSITIVE FINDINGS, ORTHO
PEDICALLV OR NEUROLOGICALLY. ON OCTOBER 25, 1973, DR, HOLLAND, A 
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WCB CASE NO. 75-3088 AUGUST 6, 1976
WCB CASE NO. 75-4754

REX HENDRICKSON, CLAIMANT
RICHARD NESTING, CLAIMANT1 S ATTV.
G. HOWARD CLIFF, DEFENSE ATTY.
JAMES HUEGLI, DEFENSE ATTY.
ORDER OF DISMISSAL

A REQUEST FOR RE IEW, HA ING BEEN DULY FILED WITH THE WORK
MEN S COMPENSATION BOARD IN THE ABO E ENTITLED MATTER BY THE CLAIM
ANT, AND SAID REQUEST FOR RE IEW NOW HA ING BEEN WITHDRAWN,

It IS THEREFORE ORDERED THAT THE REQUEST FOR RE IEW NOW PEND
ING BEFORE THE BOARD IS HEREBY DISMISSED AND THE ORDER OF THE REFEREE
IS FINAL BY OPERATION OF LAW.

WCB CASE NO. 75-2054 AUGUST 6, 1976

VIVIAN JOHNSON, CLAIMANT
ALLAN COONS, CLAIMAN * S A  Y.
DEP . OF JUS ICE, DEFENSE A  Y.
REQUES FOR REVIEW BY CLAIMAN 

Reviewe by boar members wilson an Phillips.

The CLAIMANT SEEKS RE IEW BY THE BOARD OF THE REFEREE S ORDER
WHICH FOUND THAT THE DETERMINATION ORDER, MAILED JUNE 1 5 , 1 9 70., BY
WHICH CLAIMANT WAS AWARDED COMPENSATION FOR TEMPORARY TOTAL DIS
ABILITY TO JUNE 5 , 1 9 70 , LESS TIME WORKED, AND 32 DEGREES FOR 10 PER
CENT UNSCHEDULED LOW BACK DISABILITY, WAS A  ALID ORDER AND SHOULD
NOT BE SET ASIDE THAT THE SECOND DETERMINATION ORDER, MAILED AUGUST
1 5 , 1 975 , WHICH AWARDED CLAIMANT ADDITIONAL COMPENSATION FOR TEM
PORARY TOTAL DISABILITY FROM OCTOBER 2 5 , 1 9 7 1 THROUGH OCTOBER 25,
1 9 7 3 AND FROM NO EMBER 13, 1974 THROUGH NO E MBE R 2 5 , 1974, BUT NO
ADDITIONAL COMPENSATION FOR PERMANENT PARTIAL DISABILITY SHOULD BE
MODIFIED TO AWARD CLAIMANT ADDITIONAL COMPENSATION FOR TEMPORARY
TOTAL DISABILITY FROM OCTOBER 26, 1973 THROUGH SE PTE MBE R 1 9, 1 97 4,
PLUS A PENALTY EQUAL TO 25 PER CENT OF SUCH COMPENSATION AND AFFIRMED
IN ALL OTHER RESPECTS, AND DIRECTED THE STATE ACCIDENT INSURANCE FUND
TO PAY CLAIMANT S COUNSEL AN ATTORNEY FEE.

ClaiMANT WAS A 37 YEAR OLD WAITRESS WHEN SHE SUFFERED A COM
PENSABLE INJURY ON DECEMBER 1 3 , 1 96 9 . CLAIMANT HAS NOT WORKED SINCE
THAT DATE EXCEPT FOR A FEW HOURS.

On JUNE 1 5 , 1 97 0 THE CLAIM WAS CLOSED WITH AN AWARD OF COMPEN
SATION FOR TEMPORARY TOTAL DISABILITY TO JUNE 5 , 1 97 0 AND 32 DEGREES
FOR 10 PER CENT UNSCHEDULED LOW BACK DISABILITY. THE CLAIMANT RE
QUESTED A RE IEW AND THE FUND WAS ORDERED TO REOPEN THE CLAIM FOR
FURTHER MEDICAL CARE AND TREATMENT UNTIL THE CLAIM WAS AGAIN CLOSED
AND TO PAY CLAIMANT APPROPRIATE COMPENSATION FROM OCTOBER 2 5 , 1 9 7 1
UNTIL CLAIMANT BECAME MEDICALLY STATIONARY. THE REFEREE'S ORDER
WAS AFFIRMED BY THE COURT OF APPEALS. JOHNSON  . SAIF (UNDERSCORED) ,
9 9 OR AD SH 7 6 5 .

Claimant has been seen by numerous specialists all of whom

HA E FAILED TO COME UP WITH ANY SIGNIFICANT POSITI E FINDINGS, ORTHO-
PEDICALLY OR NE UROLOGICALLY. ON OCTOBER 2 5 , 1 973 , DR. HOLLAND, A
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AFTER HAVING TREATED CL.AIMANT FOR SEVERAL. MONTHS, CON
CL.UDED THAT CL.AIMANT' S PSYCHIATRIC CONDITION WAS STATIONARY AND NON
DISABL.ING0 ON SEPTEMBER 19, 1974, DR. ADAMS, AN ORTHOPEDIST, RE
PORTED THAT CL.AIM ANT WAS STATIONARY AS OF OCTOBER 2 5, 197 3 • 

LATE IN 1974 CL.AIM ANT MOVED TO PORTL.AND AND COMMENCED RECE IV
ING TREATMENTS FROM DR 0 POST, WHO INDICATED 0 ON NOVEMBER 13, 1 974, 
THAT CL.Al MANT WAS FUNDAMENTALLY MEDICAL.L.Y STAT IONARY0 ON APRIL. 9, 
1975, DR. POST ADVISED THE FUND THAT CL.AIMANT WAS MEDICAL.L.Y STA
TIONARY AND THAT HE WAS DISAPPOINTED THAT THE DISABILITY PREVENTION 
DIVISION WOUL.D NOT EVAL.UATE CL.Al MANT - HE FEL. T CL.Al MANT WAS PE RMA
NENTL.Y AND TOTAL.LY DISABLED FROM RETURNING TO WORK AS A WAITRESS 
AND WITHOUT ANY VOCATIONAL. RETRAINING SHE WOUL.D BE PERMANENTL.Y AND 
TOTALL.Y DISABL.ED FROM RETURNING TO ANY OCCUPATION. 

0N JUNE 30, 1975 AND AGAIN ON JUL.Y 18 1 1975, OR 0 POST RECOM
MENDED THAT CL.AIMANT BE SEEN BY A RHEUMATOL.OGIST TO DETERMINE IF 
CL.AIMANT HAD AN INFL.AMMATORY JOINT DISEASE THAT MIGHT BE REL.ATE � TO 
HER COMPENSABLE INJURY - HOWEVER, INSTEAD OF FOLLOWING DR 0 POST'S 
RECOMMENDATION, THE FUND SUBMITTED A CL.AIM FOR A CLOSURE WHICH WAS 
AFFECTED BY THE SECOND DETERMINATION ORDER MAILED AUGUST 1 S, 1975 • 

0N NOVEMBER 12, 1975 THE REFEREE ENTERED AN INTERIM ORDER 
DIRECTING THE FUND TO PROVIDE FOR A RHEUMATOLOGIC CONSUL.TATION WITH 
DR 0 ROSENBAUM 0 DR 0 ROSENBAUM, ONDECEMBER29 1 1975, EXPRESSED HIS 
OPINION THAT CL.Al MANT MIGHT HAVE RHEUMATIC OR COL.L.AGEN DI SEASE WHICH 
HE WAS UNABL.E TO REL.ATE IN ANY WAY TO AN INDUSTRIAL. ACCIDENT. 

CL.AIMANT' S CL.AIM WITH VOCATIONAL. REHABIL.ITATION DIVISION WAS 
CL.OSED ON OCTOBER 13, 1975 0 HER REHABIL.ITATION COUNSEL.OR FEL.T THAT 
HER PHYSICAL. PROBI...EMS PREVENTED HER FROM FOL.L.OWING THROUGH WITH A 
TRAINING PROGRAM OR WITH WORKING - HE DID CONGRATULATE CL.AIMANT ON 
HER EFFORTS STATING THAT SHE HAD GIVEN IT A VERY GOOD TRY, BUT IT WAS 
NOT THE TIME AND SHE WAS JUST NOT READY FOR RETRAINING. 

BASED UPON THE ABOVE EVIDENCE, THE REFEREE FOUND THAT CL.AIMANT 
COULD NOT COL.LATERAL.LY ATTACK THE FIRST DETERMINATION ORDER AS BE
ING PREMATURE BECAUSE THE MATTER WAS RES JUDICATA, AL.SO, IT WOULD, 
IN EFFECT, AMOUNT TO MODIFICATION BY A REFEREE OF A JUDGMENT RENDERED 
BY THE COURT OF APPEAL.S 0 

THE REFEREE DID FIND, HOWEVER, THAT CL.Al MANT WAS NOT MEDICAL.L.Y 
STATIONARY ANY TIME BETWEEN OCTOBER 26, 1973 AND SEPTEMBER 19, 1974 -
DR 0 ' ADAMS' STATEMENT THAT SHE WAS MEDICAL.LY STATIONARY AS OF OCTOBER 
2 5, 19 7 3 TO THE CONTRARY. HE FOUND, BASED UPON THE MEDICAL EVIDENCE, 
THAT CL.AI MANT HAD BEEN ADEQUATELY COMPENSATED FOR HER UNSCHEDULED 
L.OW BACK DISABILITY BY THE AWARD OF 32 DEGREES.. CLAIMANT'S OWN DOC
TOR FEL.T HER OBJECTIVE IMPAIRMENT WAS MINIMAL BUT THAT THE PSYCHO-
1...0GICAL. PROBLEMS RELATED TO HER INJURY CAUSED SIGNIFICANT DISABIL.ITY, 
BUT HER PSYCHIATRIST, DR 0 HOLL.AND, FOUND HER PSYCHIATRIC CONDITION 
STATIONARY AND NON-DISABLING. 

THE RE FE REE, AL. THOUGH NOTING THAT CL.Al MANT WAS EXCEL.L.ENTL.Y 
MOTIVATED AND THAT DR 0 HOL.L.AND HAO SPECIFICAL.L.Y RUL.ED OUT MAL.INGER
ING AND UNCONSCIOUS SECONDARY GAIN, FELT THAT THE REASONS HE EXPRESSED 
IN SUPPORT THEREOF TENDED TO UNDERMINE HIS OPINION. 

THE REFEREE FOUND THAT THE FUND HAD REFUSED TO PAY CLAIMANT 
COMPENSATION FOR TEMPORARY TOTAL DISABILITY FROM OCTOBER 25, 1973 
TO THE DATE THE CLAIM SHOUL.D HAV!;:: BEEN PROPERLY CLOSED ( SEPTEMBER 
1 9, 197 4) • . THE FUND APPARENTLY QUIT PAYING COMPENSATION FOR Tl ME 
LOSS ON OCTOBER 2 5, 197 3 BASED ON DR. HOLLAND'S REPORT THAT CLAIM
ANT WAS THEN PSYCHIATRICAL.LY STATIONARY. THE REFEREE FOUND NOTHING 
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PSYCHIATRIST, AFTER HA ING TREATED CLAIMANT FOR SE ERAL MONTHS, CON
CLUDED THAT CLAIMANT S PSYCHIATRIC CONDITION WAS STATIONARY AND NON
DISABLING. ON SEPTEMBER 1 9 , 1 97 4, DR. ADAMS, AN ORTHOPEDIST, RE
PORTED THAT CLAIMANT WAS STATIONARY AS OF OCTOBER 2 5 , 1 9 7 3 .

Late in 1 9 74 claimant move to Portlan an commence receiv
ing TREATMENTS FROM DR. POST, WHO INDICATED, ON NO EMBER 1 3, 1 974 ,
THAT CLAIMANT WAS FUNDAMENTALLY MEDICALLY STATIONARY. ON APRIL 9,
1 97 5 , DR. POST AD ISED THE FUND THAT CLAIMANT WAS MEDICALLY STA
TIONARY AND THAT HE WAS DISAPPOINTED THAT THE DISABILITY PRE ENTION
DI ISION WOULD NOT E ALUATE CLAIMANT HE FELT CLAIMANT WAS PERMA
NENTLY AND TOTALLY DISABLED FROM RETURNING TO WORK AS A WAITRESS
AND WITHOUT ANY  OCATIONAL RETRAINING SHE WOULD BE PERMANENTLY AND
TOTALLY DISABLED FROM RETURNING TO ANY OCCUPATION.

On JUNE 30, 1975 AND AGAIN ON JULY 18, 1975, DR. POST RECOM

MENDED THAT CLAIMANT BE SEEN BY A RHEUMATOLOGIST TO DETERMINE IF
CLAIMANT HAD AN INFLAMMATORY JOINT DISEASE THAT MIGHT BE RELATED TO
HER COMPENSABLE INJURY HOWE ER, INSTEAD OF FOLLOWING DR. POST s
RECOMMENDATION, THE FUND SUBMITTED A CLAIM FOR A CLOSURE WHICH WAS
AFFECTED BY THE SECOND DETERMINATION ORDER MAILED AUGUST 1 5 , 1 97 5 .

On NO EMBER 1 2 , 1 97 5 THE REFEREE ENTERED AN INTERIM ORDER

DIRECTING THE FUND TO PRO IDE FOR A RHE UMATOLOGIC CONSULTATION WITH
DR. ROSENBAUM. DR. ROSENBAUM, ON DECEMBER 2 9 , 1 97 5 , EXPRESSED HIS
OPINION THAT CLAIMANT MIGHT HA E RHEUMATIC OR COLLAGEN DISEASE WHICH
HE WAS UNABLE TO RELATE IN ANY WAY TO AN INDUSTRIAL ACCIDENT.

Claimant s claim with vocational rehabilitation  ivision was
CLOSED ON OCTOBER 1 3 , 1 9 7 5 . HER REHABILITATION COUNSELOR FELT THAT
HER PHYSICAL PROBLEMS PRE ENTED HER FROM FOLLOWING THROUGH WITH A
TRAINING PROGRAM OR WITH WORKING HE DID CONGRATULATE CLAIMANT ON
HER EFFORTS STATING THAT SHE HAD GI EN IT A  ERY GOOD TRY, BUT IT WAS
NOT THE TIME AND SHE WAS JUST NOT READY FOR RETRAINING.

Base upon the above evi ence, the referee foun that claimant

COULD NOT COLLATERALLY ATTACK THE FIRST DETERMINATION ORDER AS BE
ING PREMATURE BECAUSE THE MATTER WAS RES JUDICATA. ALSO, IT WOULD,
IN EFFECT, AMOUNT TO MODIFICATION BY A REFEREE OF A JUDGMENT RENDERED
BY THE COURT OF APPEALS.

The referee  i fin , however, that claimant was not me ically

STATIONARY ANY TIME BETWEEN OCTOBER 2 6 , 1 9 73 AND SEPTEMBER 1 9 , 1 97 4
DR.' ADAMS STATEMENT THAT SHE WAS MEDICALLY STATIONARY AS OF OCTOBER
2 5 , 1 9 73 TO THE CONTRARY. HE FOUND, BASED UPON THE MEDICAL E IDENCE,
THAT CLAIMANT HAD BEEN ADEQUATELY COMPENSATED FOR HER UNSCHEDULED
LOW BACK DISABILITY BY THE AWARD OF 32 DEGREES. CLAIMANT S OWN DOC
TOR FELT HER OBJECTI E IMPAIRMENT WAS MINIMAL BUT THAT THE PSYCHO
LOGICAL PROBLEMS RELATED TO HER INJURY CAUSED SIGNIFICANT DISABILITY,
BUT HER PSYCHIATRIST, DR. HOLLAND, FOUND HER PSYCHIATRIC CONDITION
STATIONARY AND NON-DISABLING.

The referee, although  oti g that claima t was excelle tly
MO IVA ED AND  HA DR. HOLLAND HAD SPECIFICALLY RULED OU MALINGER
ING AND UNCONSCIOUS SECONDARY GAIN, FEL  HA  HE REASONS HE EXPRESSED
IN SUPPOR  HEREOF  ENDED  O UNDERMINE HIS OPINION.

The referee fou d that the fu d had refused to pay claima t
COMPENSA ION FOR  EMPORARY  O AL DISABILI Y FROM OC OBER 2 5 , 1 97 3
 O  HE DA E  HE CLAIM SHOULD HAVE BEEN PROPERLY CLOSED (SEP EMBER
1 9, 1 974 ) .  HE FUND APPAREN LY QUI PAYING COMPENSA ION FOR  IME
LOSS ON OC OBER 2 5 , 1 9 7 3 BASED ON DR. HOLLAND S REPOR  HA CLAIM
AN WAS  HEN PSYCHIA RICALLY S A IONARY.  HE REFEREE FOUND NO HING
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THE RECORD TO INDICATE WHY IT TOOK NEARLY ONE VEAR TO OBTAIN DR. 
ADAMS' CONFIRMATION THAT CLAIMANT WAS ORTHOPEDICALLV STATIONARY 

AS OF OCTOBER 25 1 1973 0 HE,THEREFORE, 'ASSESSED A PENALTY FOR FAIL
URE TO PAV COMPENSATION BETWEEN·OCTOBER 26, 1 973 AND SEPTEMBER 2 0, 

19 7 4 1 FINDING THAT THE DELAY WAS UNREASONABLE AND JUSTIFIED NOT ONLY 
THE ASSESSMENT OF THE PENALTY BUT AN AWARD OF A REASONABLE ATTOR
NEY FEE TO BE PAID BY THE FUND. 

THE BOARD, ON OE NOVO REVIEW, FINDS THAT THE MEDIC-6.L EVIDENCE 
INDICATES THAT CLAIMANT HAS NOT BEEN ADEQUATELY COMPENSATED BY AN 
AWARD OF 1 0 PER CENT OF THE MAXIMUM ALLOWED BY STATUTE FOR. HER UN
SCHEDULED DISABILITY. CLAIMANT'S BACK PROBLEMS HAVE BEEN SO DIS
ABLIN<:i THAT CLAIMANT HAS BEEN UNABLE TO RETURN TO WORK EXCEPT FOR 
A FEW SHORT PERIODS OF TIME 0 AFTER SHE WAS RELEASED BY DR. CHATBURN 
TO RETURN TO HER USUAL WORK SHE TRIED ON TWO SEPARATE WEEKENDS TO 
RETURN TO WORK AS A WAITRESS BUT FOUND THAT SERVING TABLES AND CAR
RYING TRAYS CAUSED HER SEVERE LOW BACK PAIN AND SHE HAD TO DISCONTINUE 

AND RETURN TO DR. CHATBURN ·FOR FURTHE.R TREATMENT. LATER, DR. LUCE 

HOSPITALIZED CLAIMANT AND WHEN CLAIMANT REMAINED ESSENTIALLY SYMP
TOMATIC AND DISABLED, HE RECOMMENDED FURTHER ORTHOPEDIC EVALUATION. 
CLAIMANT WAS EXAMINED BY DR. HOLBERT WHO THOUGHT CLAIMANT WAS MEDI
CALLY STATIONARY, AFTER EXAMINING HER ON JUNE 4, 1970, AND HE RECOM
MENDED CLAIM CLOSURE BUT ALSO RECOMMENDED THAT SHE WEAR A LUMBO

SACRAL CORSET COMMONLY DESCRIBED AS A 'FUSION BRACE'. ON JUNE 12, 
197 0 CLAIMANT AGAIN TRIED TO RETURN TO WORK. SHE WORE HER LUMBO
SACRAL BRACE BUT FOUND SHE COULD NOT CARRY THE TRAYS AND TRIED TO RE
STRICT HER ACTIVITIES TO JUST TAKING ORDERS 0 AFTER AN HOUR SHE.TOLD 
HER EMPLOYER THAT SOMEONE_ ELSE WOULD !iAVE TO TAKE OVER. SHE COULD 
NOT CONTINUE. SHE DID NOT RETURN TO ANY TYPE OF WORK SINCE THAT DATE. 

CLAIMANT CONTINUED TO BE TREATED BY HER FAMILY PHYSl"CIAN, DR 0 

FRENCH, AND ALSO BY DR. HOLBERT AND DR. LUCE, IN THE SPRING OF 1972, 
DR. LUCE DIAGNOSED A CERVICAL CEPHALGIA, THORACIC OUTLET SYNDROME, 
BILATERAL, AND DEGENERATIVE DISC AT CS -6 WITH BILATERAL NERVE ROOT 
DEFORMITY, BUT HE COULD FIND NO REASON FOR NEUROSURGICAL TREATMENT 
AND RECOMMENDED CONTINUING TRACTION AND HEAT. DR. LUCE FELT THE 
AWARD OF 3 2 DEGREES WAS ADEQUATE FOR CLAIMANT'S LOW BACK DISABILITY, 
BUT HE ALSO FELT SHE WAS ENTITLED TO SOME CONSIDERATION FOR HER DIS
ABILITY IN THE CERVICAL AREA. 

CLAIMANT WAS THEN SEEN BY DR. HOLL~ND, A PSYCHIATRIST 1 TO DE
TERMINE HOW MUCH OF HER DISABILITY WAS PSYCHOGENIC. HE FELT_ THAT 
CLAIMANT'S PRESENT SYMPTOMATOLOGY WAS DIRECTLY RELATED TO HER IN
DUSTRIAL INJURY OF 1969 AND THAT PART OF IT WAS PSYCHOGENIC AND HE, 
THEREFORE, RECOMMENDED FURTHER MEDICAL EVALUATION TO DIAGNOSE OR 
RULE OUT A SURGICALLY TREATABLE MALADY. 

CLAIMANT WAS SEEN BY DR, HOCKEY, A NEUROSURGEON 1 WHO FOUND 
CLAIMANT DID HAVE A FOURTH AND FIFTH HVPALGESIA AND CONSIDERABLE 
DIFFICULTY IN ABDUCTION OF HER RIGHT ARM BUT HE COULD FIND NO OBJEC
TIVE NEUROLOGICAL BASIS FOR THESE SYMPTOMS, DR. HOLLAND THEN RECOM
MENDED THAT A COURSE OF EXPLORATORY PSYCHO-THERAPY, STATING THAT 
CLAIMANT WAS EXPERIENCING INTENSIFICATION OF HER SYMPTOMS 1 WHICH 
WAS PSYCHOPHYSIOLOGICALLY DETERMINED. AFTER SEEING CLAIMANT ON FOUR 
SEPARATE OCCASIONS 1 DR, HOLLAND FELT CLAIMANT HAD A PREMORBID PER
SONALITY WHICH HE SUSPECTED WOULD MAKE H.ER VULNERABLE TO A POST

TRAUMATIC SEQUELA, 

AFTER DR, HOLLAND RELEASED CLAIMANT FROM PSYCHIATRIC TREAT
MENT SHE MOVED FROM COOS BAY TO PORTLAND AND CAME UNDER THE CA~E OF 
DR, POST, .HE STATED, UNEQUIVOCALLY, THAT CLAIMANT MUST HAVE SOME 
ASSISTANCE IN THE FIELD OF VOCATIONAL REHABILITATION OR SHE WOULD BE 
PERMANENTLY AND TOTALLY DISABLED AND THAT SHE CERTAINLY COULD NEVER 
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IN THE RECORD TO INDICATE WHY IT TOOK NEARLY ONE YEAR TO OBTAIN DR.
ADAMS' CONFIRMATION THAT CLAIMANT WAS ORTHOPEDICALLY STATIONARY
AS OF OCTOBER 25, 1 9 7 3 . HE ,THE RE FO RE , ASSESSED A PENALTY FOR FAIL
URE TO PAY COMPENSATION BETWEEN OCTOBER 2 6 , 1 97 3 AND SE PTE M BE R 2 0 ,
1 9 7 4 , FINDING THAT THE DELAY WAS UNREASONABLE AND JUSTIFIED NOT ONLY
THE ASSESSMENT OF THE PENALTY BUT AN AWARD OF A REASONABLE ATTOR
NEY FEE TO BE PAID BY THE FUND.

The BOARD, ON DE NO O RE IEW, FINDS THAT THE MEDICAL E IDENCE
INDICATES THAT CLAIMANT HAS NOT BEEN ADEQUATELY COMPENSATED BY AN
AWARD OF 10 PER CENT OF THE MAXIMUM ALLOWED BY STATUTE FOR HER UN
SCHEDULED DISABILITY. CLAIMANT S BACK PROBLEMS HA E BEEN SO DIS
ABLING THAT CLAIMANT HAS BEEN UNABLE TO RETURN TO WORK EXCEPT FOR
A FEW SHORT PERIODS OF TIME. AFTER SHE WAS RELEASED BY DR. CHATBURN
TO RETURN TO HER USUAL WORK SHE TRIED ON TWO SEPARATE WEEKENDS TO
RETURN TO WORK AS A WAITRESS BUT FOUND THAT SER ING TABLES AND CAR
RYING TRAYS CAUSED HER SE ERE LOW BACK PAIN AND SHE HAD TO DISCONTINUE
AND RETURN TO DR. CHATBURN FOR FURTHER TREATMENT. LATER, DR. LUCE
HOSPITALIZED CLAIMANT AND WHEN CLAIMANT REMAINED ESSENTIALLY SYMP
TOMATIC AND DISABLED, HE RECOMMENDED FURTHER ORTHOPEDIC E ALUATION.
CLAIMANT WAS EXAMINED BY DR. HOLBERT WHO THOUGHT CLAIMANT WAS MEDI
CALLY STATIONARY, AFTER EXAMINING HER ON JUNE 4, 1 9 7 0, AND HE RECOM
MENDED CLAIM CLOSURE BUT ALSO RECOMMENDED THAT SHE; WEAR A LUMBO
SACRAL CORSET COMMONLY DESCRIBED AS A 'FUSION BRACE1. ON JUNE 12,
1 9 7 0 CLAIMANT AGAIN TRIED TO RETURN TO WORK. SHE WORE HER LUMBO
SACRAL BRACE BUT FOUND SHE COULD NOT CARRY THE TRAYS AND TRIED TO RE
STRICT HER ACTI ITIES TO JUST TAKING ORDERS. AFTER AN HOUR SHE TOLD
HER EMPLOYER THAT SOMEONE ELSE WOULD HA E TO TAKE O ER. SHE COULD
NOT CONTINUE. SHE DID NOT RETURN TO ANY TYPE OF WORK SINCE THAT DATE.

Claimant continue to be treate by her family physician,  r.
FRENCH, AND ALSO BY DR. HOLBERT AND DR. LUCE. IN THE SPRING OF 1 9 7 2 ,
DR. LUCE DIAGNOSED A CER ICAL CEPHALGIA, THORACIC OUTLET SYNDROME,
BILATERAL, AND DEGENERATI E DISC AT C5 -6 WITH BILATERAL NER E ROOT
DEFORMITY, BUT HE COULD FIND NO REASON FOR NEUROSURGICAL TREATMENT
AND RECOMMENDED CONTINUING TRACTION AND HEAT. DR. LUCE FELT THE
AWARD OF 3 2 DEGREES WAS ADEQUATE FOR CLAIMANT'S LOW BACK DISABILITY,
BUT HE ALSO FELT SHE WAS ENTITLED TO SOME CONSIDERATION FOR HER DIS
ABILITY IN THE CER ICAL AREA.

Claimant was then seen by  r. Hollan , a psychiatrist, to  e

termine HOW MUCH OF HER DISABILITY WAS PSYCHOGENIC. HE FELT. THAT
CLAIMANT'S PRESENT SYMPTOMATOLOGY WAS DIRECtLy RELATED TO HER IN
DUSTRIAL INJURY OF 1 9 6 9 AND THAT PART OF IT WAS PSYCHOGENIC AND HE,
THEREFORE, RECOMMENDED FURTHER MEDICAL E ALUATION TO DIAGNOSE OR
RULE OUT A SURGICALLY TREATABLE MALADY.

Claimant was seen by  r. hockey, a neurosurgeon, who foun 

CLAIMANT DID HA E A FOURTH AND FIFTH HYPALGESIA AND CONSIDERABLE
DIFFICULTY IN ABDUCTION OF HER RIGHT ARM BUT HE COULD FIND NO OBJEC
TI E NEUROLOGICAL BASIS FOR THESE SYMPTOMS. DR. HOLLAND THEN RECOM
MENDED THAT A COURSE OF EXPLORATORY PSYCHO-THERAPY, STATING THAT
CLAIMANT WAS EXPERIENCING INTENSIFICATION OF HER SYMPTOMS, WHICH
WAS PSYCHOPHYSIOLOGICALLY DETERMINED. AFTER SEEING CLAIMANT ON FOUR
SEPARATE OCCASIONS, DR. HOLLAND FELT CLAIMANT HAD A PREMORB1D PER
SONALITY WHICH HE SUSPECTED WOULD MAKE HER  ULNERABLE TO A POST-
TRAUMATIC SEQUELA.

After  r. Hollan release claimant from psychiatric treat

ment SHE MO ED FROM COOS BAY TO PORTLAND AND CAME UNDER THE CARE OF
DR. POST. HE STATED, UNEQUI OCALLY, THAT CLAIMANT MUST HA E SOME
ASSISTANCE IN THE FIELD OF  OCATIONAL REHABILITATION OR SHE WOULD BE
PERMANENTLY AND TOTALLY DISABLED AND THAT SHE CERTAINLY COULD NE ER
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TO HER REGULAR EMPLOYMENT AS A WAITRESS. CLAIMANT, ON HER 

OWN INITIATIVE, MADE CONTACT WITH THE VOCATIONAL REHABILITATION DIV 1-
SION SEEKING ASSISTANCE AND GUIDANCE IN SOME TYPE OF WORK COMPATIBLE 

WITH HER DISABILITY. HER COUNSELOR FOUND CLAIMANT'S PHYSICAL PROB

LEMS WERE OF SUCH MAGNITUDE THAT HE DOUBTED THE FEASIBILITY OF RE

HABILITATION BUT CLAIMANT NEVERTHELESS PERSISTED IN HER EFFORTS AND 

WAS FINALLY REFERRED TO A SPECIAL PROGRAM AT GOODWILL. ULTIMATELY, 

IT WAS FOUND THAT CLAIMANT'S PAIN AND DISCOMFORT INTERFERED WITH 

HER CONCENTRATION AND WITH HER ABILITY TO WORK AND, AS A RESULT, HER 

CLAIM AT VOCATIONAL REHABILITATION DIVISION WAS CLOSED. 

THE BOARD FINDS THAT, ALTHOUGH CLAIMANT IS NOT WITHIN THE 

'ODD-LOT' CATEGORY, SHE HAS SUFFERED A SUBSTANTIAL LOSS OF WAGE 

EARNING CAPAC ITV BECAUSE OF HER LIMITED JOB EX PER IE NCE AND HER POOR 

VOCATIONAL APTITUDE. THE LATTER IS CERTAINLY NOT THE FAULT OF CLAIM

ANT, THE EVIDENCE INDICATES THAT SHE HAS PERSEVERED TO A GREAT EX

TENT IN ATTEMPTING TO OBTAIN VOCATIONAL REHABILITATION BUT BECAUSE 

OF THE SEVERITY OF HER PAIN SHE SIMPLY IS NOT RETRAINABLE. 

THE BOARD CONCLUDES THAT CLAIMANT IS ENTITLED TO AN AWARD OF 
160 DEGREES WHICH IS 50 PER CENT OF THE MAXIMUM ALLOWABLE BY STATUTE 

FOR HER UNSCHEDULED DISABILITY. THE BOARD RELIES HEAVILY ON THE RE

PORTS AND OPINIONS OF DR, POST• DR• HOLLAND ADDRESSED HIS RE PORTS 

ONLY TO THE PSYCHIATRIC RESIDUALS AND STATED THAT THEY WERE NOT IN 

AND OF THEMSELVES DISABLING. HOWEVER, IN HIS AUGUST, 1972 OPINION, 

HE ESTIMATED THAT CLAIMANT'S DISABILITY WAS 75 PER CENT PHYSICAL AND 

25 PER CENT EMOTIONAL. DR. POST, ON THE OTHER HAND, TOOK INTO CON-

SIDERATION ALL OF CLAIMANT'S RESIDUALS, BOTH PSYCHIATRIC AND PHYSICAL, 

AND WAS OF THE OPINION THAT THERE WAS SUBSTANTIAL DISABILITY. THE 

BOARD AGREES. 

ORDER 

THE ORDER OF THE REFEREE, DATED MARCH 1 8, 1 976, IS MODIFIED. 

CLAIMANT IS AWARDED 160 DEGREES OF A MAXIMUM OF 320 DEGREES 

FOR UNSCHEDULED LOW BACK DISABILITY. THIS IS IN LIEU OF THE PREVIOUS 

AWARD OF 32 DEGREES GRANTED BY THE DETERMINATION ORDER MAILED JUNE 

t 5, 19 70 • IN ALL OTHER RESPECTS, THE ORDER OF THE REFEREE IS AFFIRMED. 

CLAIMANT'S COUNSEL IS AWARDED AS A REASONABLE ATTORNEY FEE 

FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW THE SUM EQUAL 

TO 25 PER CENT OF THE INCREASED COMPENSATION AWARDED CLAIMANT BY 

THIS ORDER, PAYABLE OUT OF SUCH COMPENSATION AS PAID, NOT TO EXCEED 

A MAXI MUM OF 2,300 DOLLARS. 

WCB CASE NO. 75-2760 

LUTHER ANDERSON, JR., CLAIMANT 
GARY GAL TON, CLAIMANT'S ATTY. 

DEPT 0 OF JUSTICE, DEFENSE ATTY. 

REQUEST FOR REVIEW BY SAIF 

AUGUST 6, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE. 

THE STATE ACCIDENT INSURANCE FUND REQUESTS BOARD REVIEW OF THE 
REFEREE" S ORDER WHICH REMANDED TO IT CLAIMANT" S CLAIM TO BE ACCEPTED 

FOR PAYMENT OF TEMPORARY TOTAL DISABILITY COMPENSATION FROM THE 

DATE CLAIMANT IS ENROLLED AT THE DIVISION OF VOCATIONAL REHABILITATION 
PROGRAM UNTIL COMPLETION OF THAT PROGRAM, STATING THAT PAYMENT OF 

-1 16 -
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RETURN TO HER REGULAR EMPLOYMENT AS A WAITRESS. CLAIMANT, ON HER
OWN INITIATI E, MADE CONTACT WITH THE  OCATIONAL REHABILITATION DI I
SION SEEKING ASSISTANCE AND GUIDANCE IN SOME TYPE OF WORK COMPATIBLE
WITH HER DISABILITY. HER COUNSELOR FOUND CLAIMANT1 S PHYSICAL PROB
LEMS WERE OF SUCH MAGNITUDE THAT HE DOUBTED THE FEASIBILITY OF RE
HABILITATION BUT CLAIMANT NE ERTHELESS PERSISTED IN HER EFFORTS AND
WAS FINALLY REFERRED TO A SPECIAL PROGRAM AT GOODWILL. ULTIMATELY,
IT WAS FOUND THAT CLAIMANT'S PAIN AND DISCOMFORT INTERFERED WITH
HER CONCENTRATION AND WITH HER ABILITY TO WORK AND, AS A RESULT, HER
CLAIM AT  OCATIONAL REHABILITATION DI ISION WAS CLOSED.

The boar fin s that, although claimant is not within the
o  lot category, she has suffere a substantial loss of wage
earning capacity because of her limite job experience an her poor
 OCATIONAL APTITUDE. THE LATTER IS CERTAINLY NOT THE FAULT OF CLAIM
ANT, THE E IDENCE INDICATES THAT SHE HAS PERSE ERED TO A GREAT EX
TENT IN ATTEMPTING TO OBTAIN  OCATIONAL REHABILITATION BUT BECAUSE
OF THE SE ERITY OF HER PAIN SHE SIMPLY IS NOT RETRAINABLE.

The boar conclu es that claimant is entitle to an awar of
160 DEGREES WHICH IS 5 0 PER CENT OF THE MAXIMUM ALLOWABLE BY STATUTE
FOR HER UNSCHEDULED DISABILITY. THE BOARD RELIES HEA ILY ON THE RE
PORTS AND OPINIONS OF DR. POST. DR. HOLLAND ADDRESSED HIS REPORTS
ONLY TO THE PSYCHIATRIC RESIDUALS AND STATED THAT THEY WERE NOT IN
AND OF THEMSEL ES DISABLING. HOWE ER, IN HIS AUGUST, 1 9 72 OPINION,
HE ESTIMATED THAT CLAIMANT'S DISABILITY WAS 75 PER CENT PHYSICAL AND
2 5 PER CENT EMOTIONAL. DR. POST, ON THE OTHER HAND, TOOK INTO CON
SIDERATION ALL OF CLAIMANT'S RESIDUALS, BOTH PSYCHIATRIC AND PHYSICAL,
AND WAS OF THE OPINION THAT THERE WAS SUBSTANTIAL DISABILITY. THE
BOARD AGREES.

ORDER

The ORDER OF THE REFEREE, DATED MARCH 18, I 976 , IS MODIFIED.

Claima t is awarded 160 degrees of a maximum of 320 degrees
FOR UNSCHEDULED LOW BACK DISABILITY. THIS IS IN LIEU OF THE PRE IOUS
AWARD OF 32 DEGREES GRANTED BY THE DETERMINATION ORDER MAILED JUNE
1 5 , 1 9 70 . IN ALL OTHER RESPECTS, THE ORDER OF THE REFEREE IS AFFIRMED.

Claimant s counsel is awar e as a reasonable attorney fee

FOR HIS SER ICES IN CONNECTION WITH THIS BOARD RE IEW THE SUM EQUAL
TO 2 5 PER CENT OF THE INCREASED COMPENSATION AWARDED CLAIMANT BY
THIS ORDER, PAYABLE OUT OF SUCH COMPENSATION AS PAID, NOT TO EXCEED
A MAXI MUM OF 2 , 3 0 0 DOLLARS.

WCB CASE NO. 75-2760 AUGUST 6, 1976

LUTHER ANDERSON, JR., CLAIMANT
GARY GALTON, CLAIMANT1 S ATTY.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR RE IEW BY SAIF

Reviewe by boar members wilson an moore.

The state acci ent insurance fun requests boar review of the
referee s ORDER WHICH REMANDED TO IT CLAIMANT'S CLAIM TO BE ACCEPTED
FOR PAYMENT OF TEMPORARY TOTAL DISABILITY COMPENSATION FROM THE
DATE CLAIMANT IS ENROLLED AT THE DI ISION OF  OCATIONAL REHABILITATION
PROGRAM UNTIL COMPLETION OF THAT PROGRAM, STATING THAT PAYMENT OF
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PRESENT PERMANENT PARTIAL DISABILITY AWARD SHALL BE HELD IN 

ABEYANCE DURING THIS TRAINING AND SHALL BE RESUMED UPON COMPLETION 

THEREOF. THE REFEREE AWARDED CLAIMANT'S COUNSEL AN ATTORNEY FEE 

EQUAL TO 2 5 PER CENT OF THE TEMPORARY TOTAL DISABILITY COMPENSATION 

AND 2 5 PER CENT OF ANY ADDITIONAL PERMANENT PARTIAL DISABILITY CLAIM

ANT MIGHT RECEIVE AS A RESULT OF A SUBSEQUENT CLOSURE BY THE EVALUA

TION DIVISION OF THE WORKMEN'.s COMPENSATION BOARD TO A MAXIMUM OF 

500 DOLLARS FROM THE TEMPORARY TOTAL DISABILITY COMPENSATIOM AND 

AN AGGRAGATE MAXIMUM OF BOTH TEMPORARY TOTAL DISABILITY AND PERMA

NENT PARTIAL DISABILITY COMPENSATION OF 2,000 DOLLARS PAYABLE OUT OF 

COMPENSATION AS PAID. 

THE CLAIMANT CROSS-REQUESTS BOARD REVIEW, CONTENDING THE 

REFEREE FAILED TO AWARD PENALTIES AND ATTORNEY FEES FOR THE FUND'S 

ALLEGED FAILURE TO COMPLY TIMELY WITH THE ORDER OF REFEREE FINK 

ENTERED MAY 28, ·1975 IN WCB CASE N0 0 74-4617 0 

CLAIMANT SUFFERED AN INJURY ON NOVEMBER 20, 1973 FOR WHICH HE 

FILED A CLAIM ON JUNE 5, 1974 0 THE CLAIM WAS DENIED BY THE FUND ON 

AUGUST 1, 1974 ON THE GROUNDS THAT THE INJURY DID NOT ARISE OUT OF 

AND IN THE COURSE AND SCOPE OF CLAIMANT'S EMPLOYMENT AND, FURTHER

MORE, THAT CLAIMANT HAD FAILED TO NOTIFY HIS EMPLOYER OF THE ALLEGED 

ACCIDENT WITHIN 3 0 DAYS AND THAT THE FUND HAD. BEEN PREJUDICED BY SUCH 

FAILURE 0 

THE CLAIMANT REQUESTED A HEARING AND, AS A RESULT THEREOF I AN 

ORDER WAS ENTERED ON NOVEMBER 26, 1974 BY REFEREE LEAHY, WHICH RE

MANDED THE CLAIM TO THE FUND FOR PAYMENT OF COMPENSATION FROM MAY 

14, 1 974, LESS PAYMENTS MADE ALREADY, AND UNTIL TERMINATION WAS 

AUTHORIZED BY ORS 656 0 268 AND ASSESSED A PENALTY AGAINST THE FUND 

FOR UNREASONABLE DELAY IN DENYING THE CLAIM UNTIL AFTER 6 0 DAYS HAD 

EXPIRED FROM THE TIME IT HAD KNOWLEDGE THEREOF, THE PENALTY WAS IN 

THE AMOUNT OF 2 5 PER CE NT OF THE AMOUNT DUE CLAIMANT ON AUGUST 1, 

197 4 - CLAIMANT'S ATTORNEY WAS ALSO AWARDED A REASONABLE ATTORNEY 

FEE• WCB CASE NO. 7 4 -3 0 0 1 • 

APPARENTLY, THE FUMD DELAYED ITS PAYMENT OF COMPENSATION AS 

ORDERED BY REFEREE LEAHY AND CLAIMAMT AGAIN REQUESTED A HEARING. 

PURSUANT TO THAT HEARING REFEREE FINK ENTERED AN ORDER ON MAY 2 8, 

1975 IN WCB CASE NO, 74-4617 DIRECTING THE FUND TO PAY A SUM EQUAL 

TO 2 5 PER CENT OF THE COMPENSATION FOR TEMPORARY TOTAL DISABILITY 

DUE CLAIMANT FOR THE PERIOD OCTOBER 17 THROUGH DECEMBER 31, 1974 AS 

A PENALTY FOR ITS LATE PAYMENTS OF THE COMPENSATION PREVIOUSLY OR

DERED BY REFEREE LEAHY. THE FUND AGAIN DID NOT ACT WITHIN A REASON

ABLE PERIOD OF TIME, ACCORDING TO CLAIMANT, AND HE REQUESTED A HEAR

ING ON JULY 9, 197 5, CONTENDING THAT HE WAS IN NEED OF FURTHER MEDI

CAL CARE .AND TREATMENT AND PAYMENT OF TEMPORARY TOTAL DISABILITY 

COMPENSATION AND ALSO ENTITLED TO PENALTIES AND ATTORNEY FEES FOR 

UNREASONABLE DELAY AND RESISTANCE OF PAYMENT OF COMPENSATION. ON 

AUGUST 2 0 THE FUND RESPONDED DENYING THAT CLAIMANT WAS ENTITLED TO 

FURTHER MEDICAL CARE AND TREATMENT AND TIME LOSS BENEF.ITS AND WAS 

NOT ENTITLED TO PENALTIES OR ATTORNEY FEES FOR UNREASONABLE RESIS

TANCE IN PAYMENT OF COMPENSATION. 

A HEARING ON THE CLAIMANT'S REQUEST WAS SET FOR OCTOBER 2 8, 

1975, HOWEVER, ON AUGUST 25, 1975 A DETERMINATION ORDER WAS ISSUED 

WITH RESPECT TO THE NOVEMBER 2 0, 1 973 INJURY WHEREBY CLAIMANT WAS 

AWARDED 64 DEGREES FOR 20 PER CENT UNSCHEDULED DISABILITY. AFTER THE 

ISSUANCE OF THIS ORDER CLAIMANT FILED ANOTHER REQUEST FOR HEARING, 

QUESTIONING THE ADEQUACY OF THE DETERMINATION ORDER AND ALSO RAISING 

THE ISSUE OF WHETHER OR NOT CLAIMANT'S CLAIM HAD BEEN PREMATURELY 

CLOSED. THE TWO REQUESTS WERE COMBINED FOR A CONSOLIDATED HEARING. 
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claimant’s present permanent partial  isability awar shall be hel in
ABEYANCE DURING THIS TRAINING AND SHALL BE RESUMED UPON COMPLETION
THEREOF. THE REFEREE AWARDED CLAIMANT'S COUNSEL AN ATTORNEY FEE
EQUAL TO 2 5 PER CENT OF THE TEMPORARY TOTAL DISABILITY COMPENSATION
AND 2 5 PER CENT OF ANY ADDITIONAL PERMANENT PARTIAL DISABILITY CLAIM
ANT MIGHT RECEI E AS A RESULT OF A SUBSEQUENT CLOSURE BY THE E ALUA
TION DI ISION OF THE WORKMEN S COMPENSATION BOARD TO A MAXIMUM OF
5 0 0 DOLLARS FROM THE TEMPORARY TOTAL DISABILITY COMPENSATION AND
AN AGGRAGATE MAXIMUM OF BOTH TEMPORARY TOTAL DISABILITY AND PERMA
NENT PARTIAL DISABILITY COMPENSATION OF 2 , 0 0 0 DOLLARS PAYABLE OUT OF
COMPENSATION AS PAID.

The claimant cross requests boar review, conten ing the
REFEREE FAILED TO AWARD PENALTIES AND ATTORNEY FEES FOR THE FUND'S
ALLEGED FAILURE TO COMPLY TIMELY WITH THE ORDER OF REFEREE FINK
ENTERED MAY 2 8 , 1 975 IN WCB CASE NO. 7 4 -46 1 7 .

Claimant suffere an injury on November 20, 1973 for which he

FILED A CLAIM ON JUNE 5 , 1974. THE CLAIM WAS DENIED BY THE FUND ON
AUGUST 1 , 1 9 7 4 ON THE GROUNDS THAT THE INJURY DID NOT ARISE OUT OF
AND IN THE COURSE AND SCOPE OF CLAIMANT1 S EMPLOYMENT AND, FURTHER
MORE, THAT CLAIMANT HAD FAILED TO NOTIFY HIS EMPLOYER OF THE ALLEGED
ACCIDENT WITHIN 3 0 DAYS AND THAT THE FUND HAD. BEEN PREJUDICED BY SUCH
FAILURE.

The claimant requeste a hearing an , as a result thereof, an

ORDER WAS ENTERED ON NO EMBER 2 6 , 1 9 74 BY REFEREE LEAHY, WHICH RE
MANDED THE CLAIM TO THE FUND FOR PAYMENT OF COMPENSATION FROM MAY
1 4 , 1 9 74 , LESS PAYMENTS MADE ALREADY, AND UNT I L TE R M 1 NAT ION WAS
AUTHORIZED BY ORS 6 5 6 . 2 6 8 AND ASSESSED A PENALTY AGAINST THE FUND
FOR UNREASONABLE DELAY IN DENYING THE CLAIM UNTIL AFTER 6 0 DAYS HAD
EXPIRED FROM THE TIME IT HAD KNOWLEDGE THEREOF, THE PENALTY WAS IN
THE AMOUNT OF 2 5 PER CENT OF THE AMOUNT DUE CLAIMANT ON AUGUST 1 ,
1 97 4 CLAIMANT'S ATTORNEY WAS ALSO AWARDED A REASONABLE ATTORNEY
FEE. WCB CASE NO. 7 4 3 0 0 1 .

Apparently, the fun  elaye its payment of compensation as

ORDERED BY REFEREE LEAHY AND CLAIMANT AGAIN REQUESTED A HEARING.
PURSUANT TO THAT HEARING REFEREE FINK ENTERED AN ORDER ON MAY 2 8 ,
1 97 5 IN WCB CASE NO. 7 4 -4 6 1 7 DIRECTING THE FUND TO PAY A SUM EQUAL
TO 2 5 PER CENT OF THE COMPENSATION FOR TEMPORARY TOTAL DISABILITY
DUE CLAIMANT FOR THE PERIOD OCTOBER 1 7 THROUGH DECEMBER 3 1 , 1 9 74 AS
A PENALTY FOR ITS LATE PAYMENTS OF THE COMPENSATION PRE IOUSLY OR
DERED BY REFEREE LEAHY. THE FUND AGAIN DID NOT ACT WITHIN A REASON
ABLE PERIOD OF TIME, ACCORDING TO CLAIMANT, AND HE REQUESTED A HEAR
ING ON JULY 9 , 1 97 5 , CONTENDING THAT HE WAS IN NEED OF FURTHER MEDI
CAL CARE AND TREATMENT AND PAYMENT OF TEMPORARY TOTAL DISABILITY
COMPENSATION AND ALSO ENTITLED TO PENALTIES AND ATTORNEY FEES FOR
UNREASONABLE DELAY AND RESISTANCE OF PAYMENT OF COMPENSATION. ON
AUGUST 2 0 THE FUND RESPONDED DENYING THAT CLAIMANT WAS ENTITLED TO
FURTHER MEDICAL CARE AND TREATMENT AND TIME LOSS BENEFITS AND WAS
NOT ENTITLED TO PENALTIES OR ATTORNEY FEES FOR UNREASONABLE RESIS
TANCE IN PAYMENT OF COMPENSATION.

A HEARING ON THE CLAIMANT S REQUEST WAS SET FOR OCTOBER 28,
1 9 7 5 , HOWE ER, ON AUGUST 2 5 , 1 9 7 5 A DETE R M I NATI ON ORDER WAS ISSUE D
WITH RESPECT TO THE NO EMBE R 20, 1973 INJURY WHEREBY CLAIMANT WAS
AWARDED 64 DEGREES FOR 20 PER CENT UNSCHEDULED DISABILITY. AFTER THE
ISSUANCE OF THIS ORDER CLAIMANT FILED ANOTHER REQUEST FOR HEARING,
QUESTIONING THE ADEQUACY OF THE DETERMINATION ORDER AND ALSO RAISING
THE ISSUE OF WHETHER OR NOT CLAIMANT'S CLAIM HAD BEEN PREMATURELY
CLOSED. THE TWO REQUESTS WERE COMBINED FOR A CONSOLIDATED HEARING.
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REFEREE FOUND THAT CLAIMANT WAS MEDICALLY STATIONARY AND 

THAT HE HAD JUST ENROLLED IN THE VOCATIONAL REHABILITATION COURSE, 

ALTHOUGH IT WAS NOT KNOWN AT THAT TIME WHAT TYPE OF COURSE WOULD 

BE OFFERED TO HIM BY THE STATE OF WASHINGTONr S DEPARTMENT OF VOCA

TIONAL REHABILITATION. THE REFEREE FOUND THAT CLAIMANT'S PERMANENT 

PARTIAL DISABILITY PAYMENTS GRANTED BY THE DETERMINATION ORDER TER

MINATED ON MARCH 1, 197 6 AND IT WAS ANTI CJ PATED THAT CLAIMANT WOULD 

BE IN THE REHABILITATION PROGRAM BY THAT TIME. 

0N THE ISSUE OF WHETHER CLAIMANT WAS ENTITLED TO TEMPORARY 

TOTAL DISABILITY COMPENSATION DURING VOCATIONAL REHABILITATION, THE 

REFEREE FOUND THAT THE ACCIDENT WHICH PRECIPITATED CLAIMANT'S RE

QUEST FOR THE 801 DURING MAY, 1974 OCCURRED DURING APRIL, 1974 AND 

BOTH ACCIDENTS WERE LITIGATED IN WCB CASE NO. 74-3001. HE CONCLUDED 

THAT IT WAS MORE REASONABLE UNDER THE CIRCUMSTANCES TO FIND CLAIM

ANT WAS COVERED BY ORS 656 0 268, AS AMENDED BY THE 1973 LEGISLATURE 

WHICH ENTITLED CLAIMANT TO TEMPORARY TOTAL DISABILITY BEN.EFITS WHILE 

IN A PROGRAM OF VOCATIONAL REHABILITATION, AND THE REQUEST FOR CLAIM 

CLOSURE AND THE DISPUTED DETERMINATION ORDER RELATING TO THE FIRST 

INJURY ONLY WERE PREMATURE. 

ON THE ISSUE OF PENALTIES AND ATTORNEY FEES, THE REFEREE FOUND 

THAT THE ORDER ENTERED IN WCB CASE NO. 7 5 -4 6 1 7 GRANTING PENALTIES 

AND ATTORNEY FEES ONLY WAS COMPLIED WITH BY THE FUND ABOUT FIVE OR 

SIX DAYS AFTER THE JULY, 1975 REQUEST FOR HEARING WAS FILED BY CLAIM

ANT, A TOTAL DELAY OF ABOUT SIX WEEKS IN THE PAYMENT OF PENALTIES. 

CLAIMANT CONTENDS THAT PENALTIES ARE COMPENSATION THAT MUST BE PAID 

WITHIN 1 4 DAYS AND IF NOT SO PAID THEN PENALTIES ACCRUE ON PENALTIES. 

THE REFEREE CONCLUDED THAT ALTHOUGH CLAIMANT MAY HAVE BEEN PREJU

DICED TO A CERTAIN EXTENT IN MEETING HIS OBLIGATIONS, PENALTIES WERE 

NOT COMPENSATION BUT WERE SANCTIONS AGAINST THE CARRIER. HE REFUSED 

TO IMPOSE PENALTIES UPON PENALTIES. 

ON THE MERITS OF THE EXTENT OF CLAIMANTr S DISABILITY, THE 

REFEREE FOUND THAT HE COULD NOT MAKE A DETERMINATION WITH RESPECT 

THERETO SINCE CLAIMANT WAS NOT VOCATIONALLY STATIONARY. HE FOUND 

THAT CLAIMANT HAD NOT WORKED SINCE HIS DISABLING INJURY (WHICH HE 

SEE MS TO BELIEVE OCCURRED ON APRIL 3 0, 197 4) AND ALSO THAT DR. CHERRY 

HAD RECOMMENDED THAT CLAIMANT BE RETRAINED BEFORE HIS CLAIM BE 

CLOSED. THE REFEREE REFUSED TO AWARD ATTORNEY FEES PAYABLE BY THE 

FUND, STATING THAT ATTORNEY FEES ARE NOT RECOVERABLE ON A PREMATURE 

BOARD CLOSURE. 

THE BOARD, ON DE NOVO REVIEW, FINDS ONLY ONE CLAIM FOR AN INDUS

TRIAL INJURY WAS EVER FILED AND THAT CLAIM ALLEGED AN INJURY SUFFERED 

ON NOVEMBER 20, 1973 0 THE REFEREE'S ORDER ENTERED ON NOVEMBER 26, 
1974 IN WCB CASE NO. 74-3001 STATES IN THE SECOND PARAGRAPH OF PAGE 1 

'THE CLAIMANT FIRST REQUESTED A CLAIM FORM ON OR 

ABOUT MAY 5, 1974 0 NOT UNTIL JUNE 5, 1974 WAS 

CLAIMANT ABLE TO OBTAIN AN 801 AND FILE FOR AN 

INDUSTRIAL ACCIDENT ALLEGED TO HAVE OCCURRED ON 

NOVEMBER 20, 1973 ABOUT 6 0 15 A.M. THE 801 REFLECTS 

THAT THE EMPLOYER FIRST KNEW OF THE INJURY ON MAY 

1 4, 197 4 • IT WAS SIGNED BY THE EMPLOYER ON JUNE 6 

1 9 7 4. THE UNREBUTTED EV !DENCE REVEALED THAT THE 

EMPLOYER• S DISPATCHER KNEW THAT CLAIMANT • HAD 
. TAKEN A DIRTY FALL• ONE DAV AFTER NOVEMBER 20, 1973 

BUT CLAIMANT MADE NO CLAIM, LOST NO TIME FROM WORK, 
REQUIRED NO MEDICAL, AND THE INCIDENT WAS NOT TREATED 

AS AN INJURY,• 

THE FACT REMAINS THAT CLAIMANT FILED ONE CLAIM FOR ONE INJURY, ALLEGED 
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The referee foun that claimant was me ically stationary an 
THAT HE HAD JUST ENROLLED IN THE  OCATIONAL REHABILITATION COURSE,
ALTHOUGH IT WAS NOT KNOWN AT THAT TIME WHAT TYPE OF COURSE WOULD
BE OFFERED TO HIM BY THE STATE OF WASHINGTON'S DEPARTMENT OF  OCA
TIONAL REHABILITATION. THE REFEREE FOUND THAT CLAIMANT'S PERMANENT
PARTIAL DISABILITY PAYMENTS GRANTED BY THE DETERMINATION ORDER TER
MINATED ON MARCH t , 1 97 6 AND IT WAS ANTICIPATED THAT CLAIMANT WOULD
BE IN THE REHABILITATION PROGRAM BY THAT TIME.

On the issue of whether claimant was entitle to temporary

TOTAL DISABILITY COMPENSATION DURING  OCATIONAL REHABILITATION, THE
REFEREE FOUND THAT THE ACCIDENT WHICH PRECIPITATED CLAIMANT'S RE
QUEST FOR THE 801 DURING MAY, 1 97 4 OCCURRED DURING APRIL, 1 97 4 AND
BOTH ACCIDENTS WERE LITIGATED IN WCB CASE NO. 7 4 -3 0 0 1 . HE CONCLUDED
THAT IT WAS MORE REASONABLE UNDER THE CIRCUMSTANCES TO FIND CLAIM
ANT WAS CO ERED BY ORS 656.268, AS AMENDED BY THE 1 9 73 LEGISLATURE
WHICH ENTITLED CLAIMANT TO TEMPORARY TOTAL DISABILITY BENEFITS WHILE
IN A PROGRAM OF  OCATIONAL REHABILITATION, AND THE REQUEST FOR CLAIM
CLOSURE AND THE DISPUTED DETERMINATION ORDER RELATING TO THE FIRST
INJURY ONLY WERE PREMATURE.

On THE ISSUE OF PENALTIES AND ATTORNEY FEES, THE REFEREE FOUND
THAT THE ORDER ENTERED IN WCB CASE NO. 7 5 -4 6 1 7 GRANTING PENALTIES
AND ATTORNEY FEES ONLY WAS COMPLIED WITH BY THE FUND ABOUT FI E OR
SIX DAYS AFTER THE JULY, 1 9 7 5 REQUEST FOR HEARING WAS FILED BY CLAIM
ANT, A TOTAL DELAY OF ABOUT SIX WEEKS IN THE PAYMENT OF PENALTIES.
CLAIMANT CONTENDS THAT PENALTIES ARE COMPENSATION THAT MUST BE PAID
WITHIN 14 DAYS AND IF NOT SO PAID THEN PENALTIES ACCRUE ON PENALTIES.
THE REFEREE CONCLUDED THAT ALTHOUGH CLAIMANT MAY HA E BEEN PREJU
DICED TO A CERTAIN EXTENT IN MEETING HIS OBLIGATIONS, PENALTIES WERE
NOT COMPENSATION BUT WERE SANCTIONS AGAINST THE CARRIER. HE REFUSED
TO IMPOSE PENALTIES UPON PENALTIES.

On THE MERITS OF THE EXTENT OF CLAIMANT S DISABILITY, THE
REFEREE FOUND THAT HE COULD NOT MAKE A DETERMINATION WITH RESPECT
THERETO SINCE CLAIMANT WAS NOT  OCATIONALLY STATIONARY. HE FOUND
THAT CLAIMANT HAD NOT WORKED SINCE HIS DISABLING INJURY (WHICH HE
SEE MS TO BELIE E OCCURRED ON APRIL 30, 1974) AND ALSO THAT DR. CHERRY
HAD RECOMMENDED THAT CLAIMANT BE RETRAINED BEFORE HIS CLAIM BE
CLOSED. THE REFEREE REFUSED TO AWARD ATTORNEY FEES PAYABLE BY THE
FUND, STATING THAT ATTORNEY FEES ARE NOT RECO ERABLE ON A PREMATURE
BOARD CLOSURE.

The boar , on  e novo review, fin s only one claim for an in us

tri l INJURY WAS E ER FILED AND THAT CLAIM ALLEGED AN INJURY SUFFERED
ON NO EMBER 2 0 , 1 973 . THE REFEREE S ORDER ENTERED ON NO EMBER 26,
1 97 4 IN WCB CASE NO. 7 4 -3 0 0 1 STATES IN THE SECOND PARAGRAPH OF PAGE 1

'THE CLAIMANT FIRST REQUESTED A CLAIM FORM ON OR
ABOUT MAY 5 , 1 9 7 4 . NOT UNTIL JUNE 5, 1974 WAS
CLAIMANT ABLE TO OBTAIN AN 80 1 AND FILE FOR AN
INDUSTRIAL ACCIDENT ALLEGED TO HA E OCCURRED ON
NO E MBER 2 0 , 1 973 ABOUT 6.15 A. M. THE 8 0 1 REFLECTS
THAT THE EMPLOYER FIRST KNEW OF THE INJURY ON MAY
1 4 , 1 974 . IT WAS SIGNED BY THE EMPLOYER ON JUNE 6 ,
1 97 4 . THE UNREBUTTED E IDENCE RE EALED THAT THE
EMPLOYER S DISPATCHER KNEW THAT CLAIMANT h d
TAKEN A DIRTY FALL ONE DAY AFTER NO EMBER 2 0, 1 9 7 3
BUT CLAIMANT MADE NO CLAIM, LOST NO TIME FROM WORK,
REQUIRED NO MEDICAL, AND THE INCIDENT WAS NOT TREATED
AS AN INJURY.

THE FACT REMAINS THAT CLAIMANT FILED ONE CLAIM FOR ONE INJURY, ALLEGED
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TO HAVE OCCURRED ON NOVEMBER 20, 1973 0 THIS CLAIM WAS FIRST DENIED 
BY THE FUND, ULTIMATELY WAS HELD TO BE COMPENSABLE BY THE ORDER OF 
NOVEMBER 26 1 1974 AND, ON AUGUST 25, 1975, CLAIMANT WAS AWARDED 

6 4 DEGREES FOR 2 0 PER CENT UNSCHEDULED DISABILITY AS A RESULT OF TH IS 

INDUSTRIAL INJURY SUFFERED ON NOVEMBER 2 0 1 1973 • 

IN THE ORDER PRESENTLY BEFORE THE BOARD ON REVIEW THE REFEREE 
REFERS TO A NON-DISABLING INJURY ON NOVEMBER 20, 1973 AND A DISABLING 

INJURY ON APRIL 30, 1974 - HOWEVER, THE FACTS INDICATE THAT THE ONLY 
INJURY FOR WHICH CLAIMANT FILED A CLAIM ALLEGED OCCURRED 0~ NOVEM-

BER 2 0, 197 3 WHILE WORKING IN VANCOUVER, WASHINGTON. 
1974 CLAIMANT DROVE A TRUCK TO TRACY, CALIFORNIA AND, 

ING SOME HEAVY ROLLS OF MATERIAL, REINJURED HIS BACK. 
CLAIMANT NEVER FILED A CLAIM FOR THIS ALLEGED INJURY. 

ON APRIL 30, 
WHILE UNLOAD-

HOWEVER, 

THE BOARD CANNOT ACCEPT THE PROPOSITION THAT AN INJURY INCURRED 
PRIOR TO JANUARY 1 1 1974 ENTITLES CLAIMANT TO THE BENEFITS PROVIDED 

BY SENATE Bl LL 2 5 1 WHICH AMENDED ORS 6 5 6 • 2 6 8 AND ALLOWED A CLAIMANT 
COMPENSATION FOR TEMPORARY TOTAL DISABILITY DURING THE PERIOD OF 

TIME CLAIMANT IS UNDER A VOCATIONAL REHABILITATION PROGRAM JUST BE

CAUSE THE CLAIMANT CLAIMS HE SUFFERED ANOTHER INJURY IN MAY, 1 974 
BUT FOR WHICH HE FILED NO CLAIM. THE SITUATION WOULD HAVE BEEN EN

TIRELY DIFFERENT HAD CLAIMANT FILED A CLAIM FOR AN ALLEGED INJURY SUF

FERED ON APRIL 3 0, 1974 - HE DIDN'T• CLAIMANT HAS BEEN FOUND TO BE 
MEDICALLY STATIONARY AND, THEREFORE, THE REQUEST FOR CLAIM CLOSURE 

OF THE 1973 INJURY UNDER THE PROVISIONS OF ORS 656.268 WAS PROPER. 

THE BOARD, BASED UPON THE MEDICAL EVIDENCE CONTAINED IN THE 

RECORD, CONCLUDES THAT THE AWARD OF 6 4 DEGREES ADEQUATELY COMPEN

SATES CLAIMANT FOR HIS LOSS OF WAGE EARNING CAPACITY AFTER CONSIDER

ING CLAIMANT'S AGE, EDUCATION, WORK BACKGROUND AND RETRAINING PO

TENTIAL. 

THE BOARD AGREES WITH THE REFEREE THAT PENALTIES ARE NOT COM
PENSATION AND, THEREFORE, PENALTIES WILL NOT BE IMPOSED UPON PRIOR 

PENALTIES. HOWEVER, THE BOARD DISAGREES WITH THE REFEREE'S CONCLU
SION THAT CLAIMANT IS ENTITLED TO RECEIVE COMPENSATION FOR TEMPORARY 

TOTAL DISABILITY DURING THE PERIOD OF TIME HE IS UNDERGOING VOCATIONAL 
REHABILITATION INASMUCH AS HIS INDUSTRIAL INJURY WAS INCURRED PRIOR 

TO JANUARY 1 , 1 9 7 4 • 

ORDER 

THE ORDER OF THE REFEREE, DATED NOVEMBER 1 4, 1975, IS REVERSED. 

THE DETERMINATION ORDER MAILED AUGUST 2 5, 197 5 IS AFFIRMED. 

WCB CASE NO. 76-477 

LUTHER ANDERSON, CLAIMANT 
GARV GAL TON, CLAIMANT'S ATTY. 

DEPT 0 OF JUSTICE, DEFENSE ATTY. 

REQUEST FOR REVIEW BY CLAIMANT 

AUGUST 6, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE• 

THE CLAIMANT SEEKS REVIEW BY THE BOARD OF THE REFEREE'S ORDER 

WHICH DENIE·D CLAIMANT'S CONTENTION THAT HE WAS ENTITLED TO PENALTIES 
AND ATTORNEY FEES FOR THE STATE ACCIDENT INSURANCE FUND'S FAILURE TO 

COMPLY WITH REFEREE LEAHY' S ORDER ENTERED OCTOBER 28 1 1975 • 

-1 1 9 -

TO HA E OCCURRED ON NO EMBER 2 0 , 1 97 3 . THIS CLAIM WAS FIRST DENIED
BY THE FUND, ULTIMATELY WAS HELD TO BE COMPENSABLE BY THE ORDER OF
NO EMBER 26, 1974 AND, ON AUGUST 25, 1975, CLAI M ANT WAS AWARDED
64 DEGREES FOR 20 PER CENT UNSCHEDULED DISABILITY AS A RESULT OF THIS
INDUSTRIAL INJURY SUFFERED ON NO EMBER 2 0 , 1 97 3 .

In THE ORDER PRESENTLY BEFORE THE BOARD ON RE IEW THE REFEREE
REFERS TO A NON-DISABLING INJURY ON NO EMBER 2 0 , 1 97 3 AND A DISABLING
INJURY ON APRIL 3 0 , 1 9 74 HOWE ER, THE FACTS INDICATE THAT THE ONLY
INJURY FOR WHICH CLAIMANT FILED A CLAIM ALLEGED OCCURRED ON NO EM
BER 2 0 , 1 97 3 WHILE WORKING IN  ANCOU ER, WASHINGTON. ON APRIL 30,
1 97 4 CLAIMANT DRO E A TRUCK TO TRACY, CALIFORNIA AND, WHILE UNLOAD
ING SOME HEA Y ROLLS OF MATERIAL, REINJURED HIS BACK. HOWE ER,
CLAIMANT NE ER FILED A CLAIM FOR THIS ALLEGED INJURY.

The boar cannot accept the proposition that an injury incurre 

PRIOR TO JANUARY 1 , 1 97 4 ENTITLES CLAIMANT TO THE BENEFITS PRO IDED
BY SENATE BILL 251 WHICH AMENDED ORS 6 5 6 . 2 6 8 AND ALLOWED A CLAIMANT
COMPENSATION FOR TEMPORARY TOTAL DISABILITY DURING THE PERIOD OF
TIME CLAIMANT IS UNDER A  OCATIONAL REHABILITATION PROGRAM JUST BE
CAUSE THE CLAIMANT CLAIMS HE SUFFERED ANOTHER INJURY IN MAY, 1974
BUT FOR WHICH HE FILED NO CLAIM. THE SITUATION WOULD HA E BEEN EN
TIRELY DIFFERENT HAD CLAIMANT FILED A CLAIM FOR AN ALLEGED INJURY SUF
FERED ON APRIL 3 0 , 1 9 74 HE DIDN'T. CLAIMANT HAS BEEN FOUND TO BE
MEDICALLY STATIONARY AND, THEREFORE, THE REQUEST FOR CLAIM CLOSURE
OF THE 1 97 3 INJURY UNDER THE PRO ISIONS OF ORS 6 5 6 . 2 6 8 WAS PROPER.

The BOARD, BASED UPON THE MEDICAL E IDENCE CONTAINED IN THE

RECORD, CONCLUDES THAT THE AWARD OF 6 4 DEGREES ADEQUATELY COMPEN
SATES CLAIMANT FOR HIS LOSS OF WAGE EARNING CAPACITY AFTER CONSIDER
ING CLAIMANT'S AGE, EDUCATION, WORK BACKGROUND AND RETRAINING PO
TENTIAL.

The boar agrees with the referee that penalties are not com

pens tion AND, THEREFORE, PENALTIES WILL NOT BE IMPOSED UPON PRIOR
PENALTIES. HOWE ER, THE BOARD DISAGREES WITH THE REFEREE'S CONCLU
SION THAT CLAIMANT IS ENTITLED TO RECEI E COMPENSATION FOR TEMPORARY
TOTAL DISABILITY DURING THE PERIOD OF TIME HE IS UNDERGOING  OCATIONAL
REHABILITATION INASMUCH AS HIS INDUSTRIAL INJURY WAS INCURRED PRIOR
TO JANUARY 1 , 1 9 7 4 .

ORDER

The order of the referee, dated November i 4 , 1975, is reversed.

The determi atio order mailed august 25, 1975 is affirmed.

WCB CASE NO. 76-477 AUGUST 6, 1976

LUTHER ANDERSON, CLAIMANT
GARY GALTON, CLAIMANT'S ATTY.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR RE IEW BY CLAIMANT

Reviewe by boar members wilson an moore.

The claimant seeks review by the boar of the referee s or er
WHICH DENIED CLAIMANT S CONTENTION THAT HE WAS ENTITLED TO PENALTIES
AND ATTORNEY FEES FOR THE STATE ACCIDENT INSURANCE FUND1 S FAILURE TO
COMPLY WITH REFEREE LEAHY'S ORDER ENTERED OCTOBER 28, 1975.
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REFEREE RULED THAT THE ISSUES PRESENTED BY CLAIMANT OF 
WHETHER THE DETERMINATION ORDER, MAILED AUGUST 2 5, 197 5, WAS PRE
MATURE AND SHOULD BE SET ASIDE - OF WHETHER CLAIMANT WAS ENTITLED 
TO COMPENSATION FOR TEMPORARY TOTAL DISABILITY FROM JUNE 25, 1975 
TO THE PRESENT DATE AND OF WHETHER THE FUND WAS REMISS IN ITS OBLI
GATION TO PROPERLY PROCESS THE CLAIM AND ABIDE BY THE RULES REGARD

ING VOCATIONAL REHABILITATION PRIOR TO THE ISSUANCE OF THE DETERMIN
ATION ORDER AND SUBSEQUENT THERETO, BUT PRIOR TO THE HEARING BEFORE 

REFEREE LEAHY WERE NOT PROPERLY BEFORE HER 0 ALL OF THESE ISSUES 
WERE OR COULD HAVE BEEN RAISED AT THE HEARING BEFORE REFEREE LEAHY 
AND IF THE CLAIMANT WAS DISSATISFIED W 1TH THE ORDER OF REFEREE LEAHY 

RELATING THERETO HE WAS ACCORDED THE RIGHT TO REQUEST BOARD REVIEW 

THEREOF. 

(NAN ORDER ON REVIEW ENTERED THIS SAME DATE THE BOARD REVERSED 
REFEREE LEAHY'S ORDER ENTERED OCTOBER 28, 1975 EXCEPT HIS RULING THAT 

PENALTIES SHOULD NOT BE APPLIED UPON PENALTIES. IN THE MATTER OF THE 
COMPENSATION OF LUTHER ANDERSON, JR 0 , CLAIMANT (UNDERSCORED), WCB 

CASE NO 0 75-2760 0 HOWEVER, UNTIL THIS ORDER WAS REVERSED IT WAS 

BINDING UPON ALL PARTIES. IN HIS ORDER OF OCTOBER 28, t 975, REFEREE 
LEAHY REMANDED THE CLAIM TO THE FUND FOR PAYMENT OF COMPENSATION 
FOR TEMPORARY TOTAL DISABILITY FROM THE DATE CLAIMANT WAS ENROLLED 
( UNDERSCORED) IN THE DIVISION OF VOCATIONAL REHABILITATION PROGRAM 

AND UNTIL COMPLETION OF THAT PROGRAM. 

THE ONLY ISSUE BEFORE THE REFEREE WAS WHETHER CLAIMANT WAS 
ENTITLED TO PENALTIES AND ATTORNEY FEES FOR THE FUND'S FAILURE TO 

PAY TEMPORARY TOTAL DISABILITY COMPENSATION AND THE REFEREE FOUND 
THAT CLAIMANT HAS NOT YET BEEN ACTUALLY ENROLLED IN A PROGRAM OF 

VOCATIONAL REHABILITATION. HE HAS BEEN FOUND ELIGIBLE FOR VOCATIONAL 

REHABILITATION BY BOTH THE STATES OF' WASHINGTON AND OREGON BUT HE IS 

STILL NOT ENROLLED IN ANY PROGRAM, THEREFORE, THE FUND'S CONDUCT 

IN FAILING TO BEGIN PAYMENT OF TEMPORARY TOTAL DISABILITY COMPENSA
TION TO CLAIMANT UNTIL THE DATE OF HIS ENROLLMENT CANNOT BE FOUND 

TO BE UNREASONABLE AND JUSTIFY THE IMPOSITION OF PENALTIES AND AN 

AWARD OF ATTORNEY FEES. 

THE BOARD, ON DE NOVO REVIEW, FEELS IT IS NOT NECESSARY TO 
COMMENT ON THE FINDINGS AND CONCLUSIONS REACHED BY REFEREE LEAHY 
INWCBCASE NO 0 75-2760 0 THE FACT THAT THE BASIC FINDINGS AND CON

CLUSIONS REACHED BY HIM IN THAT ORDER WERE REVERSED BY THE BOARD 

DOES NOT RELIEVE THE PARTIES FROM THE DIRECTIVES CONTAINED THEREIN 
UNTIL THE DATE OF THE REVERSAL. 

W1TH RESPECT TO THE ISSUE OF PENALTIES AND ATTORNEY FEES, THE 
BOARD CONCURS FULLY WITH THE CONCLUSION REACHED BY THE REFEREE. 

HOWEVER, THE • SYSTEM' HAS NOT FAILED CLAIMANT IN THIS CASE - CLAIM
ANT'S INJURY WAS INCURRED IN 1973, THEREFORE, HE WAS NOT, AT ANY 
TIME, ENTITLED TO RECEIVE COMPENSATION FOR TEMPORARY TOTAL DISABILITY 
WHILE ENROLLED IN A PROGRAM OF VOCATIONAL REHABILITATION. 

ORDER 

THE ORDER OF THE REFEREE, DATED MARCH 25, 1976, IS AFFIRMED. 

-t 2 o-
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The referee rule that the issues presente by claimant of
WHETHER THE DETERMINATION ORDER, MAILED AUGUST 2 5 , 1 9 75 , WAS PRE
MATURE AND SHOULD BE SET ASIDE OF WHETHER CLAIMANT WAS ENTITLED
TO COMPENSATION FOR TEMPORARY TOTAL DISABILITY FROM JUNE 2 5 , 1 9 7 5
TO THE PRESENT DATE AND OF WHETHER THE FUND WAS REMISS IN ITS OBLI
GATION TO PROPERLY PROCESS THE CLAIM AND ABIDE BY THE RULES REGARD
ING  OCATIONAL REHABILITATION PRIOR TO THE ISSUANCE OF THE DETERMIN
ATION ORDER AND SUBSEQUENT THERETO, BUT PRIOR TO THE HEARING BEFORE
REFEREE LEAHY WERE NOT PROPERLY BEFORE HER. ALL OF THESE ISSUES
WERE OR COULD HA E BEEN RAISED AT THE HEARING BEFORE REFEREE LEAHY
AND IF THE CLAIMANT WAS DISSATISFIED WITH THE ORDER OF REFEREE LEAHY
RELATING THERETO HE WAS ACCORDED THE RIGHT TO REQUEST BOARD RE IEW
THEREOF.

In AN ORDER ON RE IEW ENTERED THIS SAME DATE THE BOARD RE ERSED
REFEREE LEAHY'S ORDER ENTERED OCTOBER 2 8 , 1 9 7 5 EXCEPT HI S RULI NG THAT
PENALTIES SHOULD NOT BE APPLIED UPON PENALTIES. IN THE MATTER OF THE
COMPENSATION OF LUTHER ANDERSON, JR., CLAIMANT (UNDERSCORED) , WCB
CASE NO. 7 5 2 7 6 0 . HOWE ER, UNTIL THIS ORDER WAS RE ERSED IT WAS
BINDING UPON ALL PARTIES. IN HIS ORDER OF OCTOBER 2 8 , 1 97 5 , REFEREE
LEAHY REMANDED THE CLAIM TO THE FUND FOR PAYMENT OF COMPENSATION
FOR TEMPORARY TOTAL DISABILITY FROM THE DATE CLAIMANT WAS ENROLLED
(UNDERSCORED) IN THE DI ISION OF  OCATIONAL REHABILITATION PROGRAM
AND UNTIL COMPLETION OF THAT PROGRAM.

The ONLY ISSUE BEFORE THE REFEREE WAS WHETHER CLAIMANT WAS
ENTITLED TO PENALTIES AND ATTORNEY FEES FOR THE FUND'S FAILURE TO
PAY TEMPORARY TOTAL DISABILITY COMPENSATION AND THE REFEREE FOUND
THAT CLAIMANT HAS NOT YET BEEN ACTUALLY ENROLLED IN A PROGRAM OF
 OCATIONAL REHABILITATION. HE HAS BEEN FOUND ELIGIBLE FOR  OCATIONAL
REHABILITATION BY BOTH THE STATES OF WASHINGTON AND OREGON BUT HE IS
STILL NOT ENROLLED IN ANY PROGRAM, THEREFORE, THE FUND'S CONDUCT
IN FAILING TO BEGIN PAYMENT OF TEMPORARY TOTAL DISABILITY COMPENSA
TION TO CLAIMANT UNTIL THE DATE OF HIS ENROLLMENT CANNOT BE FOUND
TO BE UNREASONABLE AND JUSTIFY THE IMPOSITION OF PENALTIES AND AN
AWARD OF ATTORNEY FEES.

The boar , on  e novo review, feels it is not necessary to

COMMENT ON THE FINDINGS AND CONCLUSIONS REACHED BY REFEREE LEAHY
IN WCB CASE NO. 7 5 -2 76 0 . THE FACT THAT THE BASIC FINDINGS AND CON
CLUSIONS REACHED BY HIM IN THAT ORDER WERE RE ERSED BY THE BOARD
DOES NOT RELIE E THE PARTIES FROM THE DIRECTI ES CONTAINED THEREIN
UNTIL THE DATE OF THE RE ERSAL.

With respect to the issue of pe alties a d attor ey fees, the
BOARD CONCURS FULLY WITH THE CONCLUSION REACHED BY THE REFEREE.
HOWE ER, THE 'SYSTEM* HAS NOT FAILED CLAIMANT IN THIS CASE CLAIM
ANT'S INJURY WAS INCURRED IN 1 9 73, THEREFORE, HE WAS NOT, AT ANY
TIME, ENTITLED TO RECEI E COMPENSATION FOR TEMPORARY TOTAL DISABILITY
WHILE ENROLLED IN A PROGRAM OF  OCATIONAL REHABILITATION.

ORDER
The ORDER OF THE REFEREE, DATED MARCH 2 5 , 1 97 6 , IS AFFIRMED.
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WCB CASE NO. 75-602 

JOHN GUILLIAMS, CLAIMANT 
GARV JONES, CLAIMANT'S ATTY. 

DEPT• OF JUSTICE, DEFENSE ATTY. 
REQUEST FOR REVIEW BY SAIF 

AUGUST 6, 1976 

THE STATE ACCIDENT INSURANCE FUND REQUESTS BOARD REVIEW OF THE 
REFEREE" S ORDER WHICH REMANDED TO IT CLAIMANT" S CLAIM TO BE REOPENED 
FOR FURTHER MEDICAL CARE AND T_REATMENT AND FOR PAYMENT OF TEMPOR

ARY TOTAL DISABILITY COMPENSATION, COMMENCING JULY 10, 1975 AND UN
TIL THE CLAIM IS AGAIN CLOSED PURSUANT TO ORS 656 0 268 0 

CLAIMANT IS 4 6 YEARS OF AGE AND SUFFERED A COMPENSABLE INJURY 
ON NOVEMBER 6, 1 973, STRAINING HIS LOWER BACK WHILE LIFTING AT WORK. 
ON JANUARY 2 9, 197 5 THE CLAIM WAS CLOSED BY SPECIAL DETERMINATION 

ORDER WHICH AWARDED CLAIMANT TEMPORARY TOTAL DISABILITY BENEFITS 

FROM NOVEMBER 8, 1973 THROUGH NOVEMBER 8·, 1974 AND STATED - 'THAT 
INFORMATION IN YOUR FILE IS NOT ADEQUATE TO SUPPORT A DETERMINATION 

ON THE ISSUE OF PERMANENT PARTIAL DISABILl'tY • • 

THE CLAIMANT REQUESTED A REVIEW, CONTENDING THAT HE WAS EN
TITLED TO COMPENSATION FOR TEMPORARY TOTAL DISABILITY FROM NOVEMBER 

8 • 1 974 UNTIL HIS CONDITION BECAME MEDICALLY STATIONARY OR, IN THE 
ALTERNATIVE, IF HIS CONDITION WAS MEDICALLY STATIONARY, THAT A DETER
MINATION BE MADE WITH RESPECT TO THE EXTENT OF HIS PERMANENT DIS

ABILITY. 

THE MEDICAL REPORTS INDICATE THAT CLAIMANT IS UNABLE TO DO ANY 
HEAVY LIFTING AND VERY LITTLE BENDIN_G, AT THE PRESENT TIME HE WEIGHS 

APPROXIMATELY 95 POUNDS WHICH 15 1 5 POUNDS BELOW HIS NORMAL WEIGHT.· 

CLAIMANT IS UNDERNOURISHED AND THIS HAS LED TO A GENERAL WEAKENING 
AND DETERIORATION OF HIS OVERALL CONDITION. EVIDENCE INDICATES THAT 
CLAIMANT IS MISSING A SUBSTANTIAL NUMBER OF TEETH WHICH UNDOUBTEDLY 

PLAYS SOME PART IN HIS INADEQUATE FOOD INTAKE AND ACCORDING TO DR. 

BUTTS CLAIMANT JS AN ALCOHOLIC. DR. BECKER REPORTS THAT CLAIMANT'S 

EMPLOYMENT AT THE TIME OF HIS INJURY WAS NOT COMPATIBLE WITH A NOR
MAL LOW BACK, LET ALONE A BACK IN THE CONDITION CLAIMANT'S WAS IN 

AT THE TIME HE SUFFERED HIS INJURY. DR. BECKER'S OPINION WAS THAT 

CLAIMANT SHOULD SEEK SOME LIGHTER TYPE OF EMPLOYMENT. DR. BECKER'S 
DIAGNOSIS WAS ACUTE LUMBOSACRAL SPRAIN WITH CHRONIC LUMBOSACRAL 

SPRAIN SYMPTOMATOLOGY WITH UNDERLYING DEGENERATIVE DISEASE AT SEV

ERAL LUMBOSACRAL LEVELS. 

THE EVALUATION DIVISION OF THE BOARD WAS UNABLE TO MAKE ANY 
DETERMINATION WITH RESPECT TO PERMANENT PARTIAL DISABILITY INASMUCH 

AS CLAIMANT FAILED TO KEEP MEDICAL APPOINTMENTS SCHEDULED FOR HIM 
IN AUGUST, OCTOBER AND DECEMBER, 1974 • 

THE REFEREE CONCLUDED THAT THE CLAIM SHOULD BE REOPENED AS 
OF THE DATE OF SUBMISSION FOR PHYSICAL EXAMINATION BY DR. CROTHERS 

ON JULY 1 0, 1975, THE FIRST EXAMINATION TO WHICH CLAIMANT SUBMITTED, 

AND THAT THE BEST INTERESTS OF THE CLAIMANT AND THE PROPER ADMINIS
TRATION OF HIS CLAIM WOULD BE SERVED BY PLACING CLAIMANT IN THE UNI
VERSHTY OF OREGON MEDICAL SCHOOL HOSPITAL FOR A COMPLETE COMPREHEN
SIVE MEDICAL WORKUP RELATING TO HIS BACK CONDITIONS, MALNUTRITION, 
HIS DENTURE PROBLEM AND HIS ALCOHOL PROBLEM 0 

THE BOARD, ON DE NOVO REVIEW, FINDS THAT THE FUND IS NOT RES

PONSIBLE FOR CLAIMANT'S MALNUTRITION, HIS DENTURE PROBLEM OR HIS 
ALCOHOL PROBLEM. IT FURTHER FINDS THAT CLAIMANT HAS FAILED TO COOP
ERATE IN THE PAST IN KEEPING APPOINTMENTS SCHEDULED FOR HIM~ THE 

-121 -

WCB CASE NO. 75-602 AUGUST 6, 1976

JOHN GUILLIAMS, CLAIMANT
GARY JONES, CLAIMANT S ATTY.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR RE IEW BY SAIF

The state acci ent insurance fun requests boar review of the
referee's or er which reman e to it claimant’s claim to be reopene 

FOR FURTHER MEDICAL CARE AND TREATMENT AND FOR PAYMENT OF TEMPOR
ARY TOTAL DISABILITY COMPENSATION, COMMENCING JULY 1 0 , 1 9 75 AND UN
TIL THE CLAIM IS AGAIN CLOSED PURSUANT TO ORS 6 56 . 2 6 8 .

Claimant is 46 years of age an suffere a compensable injury

ON NO EMBER 6 , 1 9 7 3 , STRAINING HIS LOWER BACK WHILE LIFTING AT WORK.
ON JANUARY 2 9 , 1 9 7 5 THE CLAIM WAS CLOSED BY SPECIAL DETERMINATION
ORDER WHICH AWARDED CLAIMANT TEMPORARY TOTAL DISABILITY BENEFITS
FROM NO EMBER 8 , 1 9 7 3 THROUGH NO EMBER 8 , 1 974 AND STATED 'THAT
INFORMATION IN YOUR FILE IS NOT ADEQUATE TO SUPPORT A DETERMINATION
ON THE ISSUE OF PERMANENT PARTIAL DISABILITY.

The claimant requeste a review, conten ing that he was en

titled TO COMPENSATION FOR TEMPORARY TOTAL DISABILITY FROM NO EMBER
8 , 1 97 4 UNTIL HIS CONDITION BECAME MEDICALLY STATIONARY OR, IN THE
ALTERNATI E, IF HIS CONDITION WAS MEDICALLY STATIONARY, THAT A DETER
MINATION BE MADE WITH RESPECT TO THE EXTENT OF HIS PERMANENT DIS
ABILITY.

The me ical reports in icate that claimant is unable to  o any

HEA Y LIFTING AND  ERY LITTLE BENDING, AT THE PRESENT TIME HE WEIGHS
APPROXIMATELY 95 POUNDS WHICH IS 15 POUNDS BELOW HIS NORMAL WEIGHT.
CLAIMANT IS UNDERNOURISHED AND THIS HAS LED TO A GENERAL WEAKENING
AND DETERIORATION OF HIS O ERALL CONDITION. E IDENCE INDICATES THAT
CLAIMANT IS MISSING A SUBSTANTIAL NUMBER OF TEETH WHICH UNDOUBTEDLY
PLAYS SOME PART IN HIS INADEQUATE FOOD INTAKE AND ACCORDING TO DR.
BUTTS CLAIMANT IS AN ALCOHOLIC. DR. BECKER REPORTS THAT CLAIMANT S
EMPLOYMENT AT THE TIME OF HIS INJURY WAS NOT COMPATIBLE WITH A NOR
MAL LOW BACK, LET ALONE A BACK IN THE CONDITION CLAIMANT S WAS IN
AT THE TIME HE SUFFERED HIS INJURY. DR. BECKER S OPINION WAS THAT
CLAIMANT SHOULD SEEK SOME LIGHTER TYPE OF EMPLOYMENT. DR. BECKER S
DIAGNOSIS WAS ACUTE LUMBOSACRAL SPRAIN WITH CHRONIC LUMBOSACRAL
SPRAIN SYMPTOMATOLOGY WITH UNDERLYING DEGENERATI E DISEASE AT SE 
ERAL LUMBOSACRAL LE ELS.

The evaluation  ivision of the boar was unable to make any

DETERMINATION WITH RESPECT TO PERMANENT PARTIAL DISABILITY INASMUCH
AS CLAIMANT FAILED TO KEEP MEDICAL APPOINTMENTS SCHEDULED FOR HIM
IN AUGUST, OCTOBER AND DECEMBER, 1974.

The referee co cluded that the claim should be reope ed as
OF THE DATE OF SUBMISSION FOR PHYSICAL EXAMINATION BY DR. CROTHERS
ON JULY 10, 1975, THE FIRST EXAMINATION TO WHICH CLAIMANT SUBMITTED,
AND THAT THE BEST INTERESTS OF THE CLAIMANT AND THE PROPER ADMINIS
TRATION OF HIS CLAIM WOULD BE SER ED BY PLACING CLAIMANT IN THE UNI
 ERSITY OF OREGON MEDICAL SCHOOL HOSPITAL FOR A COMPLETE COMPREHEN
SI E MEDICAL WORKUP RELATING TO HIS BACK CONDITIONS, MALNUTRITION,
HIS DENTURE PROBLEM AND HIS ALCOHOL PROBLEM.

The boar , on  e novo review, fin s that THE fun is not res

ponsible FOR CLAIMANT'S MALNUTRITION, HIS DENTURE PROBLEM OR HIS
ALCOHOL PROBLEM. IT FURTHER FINDS THAT CLAIMANT HAS FAILED TO COOP
ERATE IN THE PAST IN KEEPING APPOINTMENTS SCHEDULED FOR HIM. THE
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INDICATES THAT CLAIMANT, AT THIS TIME, IS MEDICALLY STATION

ARY, THEREFORE I HIS CLAIM SHOULD BE CLOSED UNDER THE PROVISIONS ,OF 

ORS 6 5 6 • 2 6 8 • 

ORDER 

THE ORDER OF THE REFEREE, DATED JANUARY 3 0, 197 6, IS REVERSED. 

CLAIMANT'S CLAIM IS REMANDED TO THE STATE ACCIDENT INSURANCE 

FUND FOR SUBMISSION BY IT TO THE EVALUATION DIVISION OF THE WORKMEN'S 

COMPENSATION BOARD FOR CLOSURE PURSUANT TO THE PROVISIONS OF ORS 

656.268. 

CLAIMANT IS NOT ENTITLED TO ANY COMPENSATION FOR TEMPORARY 

TOTAL DISABILITY BEYOND NOVEMBER 8, 1 97 4 • 

WCB CASE NO. 75~663 

JERRY TABOR, CLAIMANT 
WILLIAM FLINN, CLAIMANT'S ATTY. 

DEPT. OF JUSTICE, DEFENSE ATTY. 

REQUEST FOR REVIEW BY CLAIMANT 

AUGUST 10, 1976 

REVIEWED BY BOARD MEMBERS MOORE AND PHILLIPS. 

CLAIIVIANT REQUESTS BOARD REVIEW OF THE REFEREE'S ORDER WHICH 

AFFIRMED THE DETERMINATION ORDER OF SEPTEMBER 10 1 1974 GRANTING 

CLAIMANT 208 DEGREES FOR 65 PER CENT UNSCHEDULED DISABILITY, CLAIM

ANT. CONTENDS HE IS PERMANENTLY AND TOTALLY DISABLED, 

CLAIMANT IS A 31 VEAR OLD FINISH CARPENTER WHO SUSTAINED A COM

PENSABLE INJURY TO HIS LOW BACK ON NOVEMBER 13, 1972 1 HE WAS SEEN 

BY 0R 0 CUNNINGHAM WHOSE DIAGNOSIS WAS SPRAIN OF THE LUMBAR SPINE 

WITH LOW BACK SYNDROME. CLAIMANT CONTINUED TO WORK ANO LOST NO 

TIME THEREFROM. 

ON JUNE 1 4, 1 9 7 3 CLAIMANT EXPERIENCED SEVERE BACK PAIN ANO 

AGAIN SOUGHT MEDICAL ATTENTION FROM DR. CUNNINGHAM. CLAIMANT HAS 

NOT RETURNED TO WORK SINCE TH IS INC IDE NT• 

CLAIMANT CONTINUED TO EXPERIENCE BACK PAIN AND CONSULTED DR 0 

0EGGEWHOHOSPITALIZEDCLAIMANT IN JULY, 1973 1 ON JULY 17, 1973 A 

LAMINECTOMY WAS PERFORMED BY DR 1 ,� EGGE FOR A PROTRUDED INTERVERTE

BRAL DISC AT LS -St ON THE LEFT. DR 1 0EGGE THEN REFERRED CLAIMANT 

TO THE DISABILITY PREVENTION DI VI SION 0 

ON FEBRUARY 8, 1974 CLAIMANT WAS EXAMINED BY THE BACK EVALU

ATION CLINIC WHICH FELT CLAIMANT HAD A St NERVE ROOT DEFICIT ON THE 

LEFT AND THAT CONSIDERATION SHOULD BE GIVEN TO A RE-EXPLORATION OF 

CLAIMANT'S LUMBAR SPINE. CLAIMANT WAS NOT ME DIC ALLY STATIONARY, 

0N AUGUST 9 1 1974 DR 0 � EGGE AGAIN EXAMINED CLAIMANT. CLAIMANT 

DID NOT WANT FURTHER SURGERY SUGGESTED FOR THE STABIL-IZATION OF THE 

LUMBOSACRAL AREA, DR. � EGGE FELT THAT THIS PROCEDURE WOULD BE THE 

ONLY MEANS BY WHICH CLAIMANT'S CONDITION WOULD IMPROVE. HE FOUND 

CLAIMANT'S DISABILITY TO BE MODERATE - HE RECOMMENDED CLAIM CLOSURE, 

MEANWHILE CLAIMANT HAD ENROLLED AT, LANE COMMUNITY COLLEGE IN A 

REHABILITA,:'ION PROGRAM, 

A DETERMINATION ORDER, ISSUED ON SEPTEMBER 1 0, 1 9 7 5, GRANTED 
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E IDENCE INDICATES THAT CLAIMANT, AT THIS TIME, IS MEDICALLY STATION
ARY, THEREFORE, HIS CLAIM SHOULD BE CLOSED UNDER THE PRO ISIONS ,OF
ORS 656.268,

ORDER
The or er of the referee,  ate January 3 o , 1 976 , is reverse .

Claimant’s claim is reman e to the state acci ent insurance
FUND FOR SUBMISSION BY IT TO THE E ALUATION DI ISION OF THE WORKMEN S
COMPENSATION BOARD FOR CLOSURE PURSUANT TO THE PRO ISIONS OF ORS
656.268.

Claimant is not entitle to any compensation for temporary

 O AL DISABILI Y BEYOND NOVEMBER 8, 1 97 4 .

WCB CASE NO. 75-663 AUGUST 10, 1976

JERRY TABOR, CLAIMANT
william flinn, claimant's atty.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR RE IEW BY CLAIMANT

Reviewe by boar members moore an Phillips.

Claimant requests boar review of the referee’s or er which

AFFIRMED THE DETERMINATION ORDER OF SEPTEMBER 1 0 , 1 9 7 4 GRANTING
CLAIMANT 2 0 8 DEGREES FOR 65 PER CENT UNSCHEDULED DISABILITY. CLAIM
ANT CONTENDS HE IS PERMANENTLY AND TOTALLY DISABLED.

Claimant is a 3 1 year ol finish carpenter who sustaine a com

pens ble INJURY TO HIS LOW BACK ON NO EMBER 1 3, 1 972 . HE WAS SEEN
BY DR. CUNNINGHAM WHOSE DIAGNOSIS WAS SPRAIN OF THE LUMBAR SPINE
WITH LOW BACK SYNDROME. CLAIMANT CONTINUED TO WORK AND LOST NO
TIME THEREFROM.

On JUNE 1 4 , 1 9 7 3 CLAIMANT EXPERIENCED SE ERE BACK PAIN AND
AGAIN SOUGHT MEDICAL ATTENTION FROM DR. CUNNINGHAM. CLAIMANT HAS
NOT RETURNED TO WORK SINCE THIS INCIDENT.

Claimant continue to experience back pain an consulte  r.
DEGGE WHO HOSPITALIZED CLAIMANT IN JULY, 1 97 3 . ON JULY 1 7 , 1 973 A
LAMINECTOMY WAS PERFORMED BY DR. DEGGE FOR A PROTRUDED INTER ERTE
BRAL DISC AT L5 -SI ON THE LEFT. DrJ DEGGE THEN REFERRED CLAIMANT
TO THE DISABILITY PRE ENTION DI ISION.

On FEBRUARY 8 , 1 9 74 CLAIMANT WAS EXAMINED BY THE BACK E ALU
ATION CLINIC WHICH FELT CLAIMANT HAD A SI NER E ROOT DEFICIT ON THE
LEFT AND THAT CONSIDERATION SHOULD BE GI EN TO A RE-EXPLORATION OF
CLAIMANT'S LUMBAR SPINE. CLAIMANT WAS NOT MEDICALLY STATIONARY.

On AUGUST 9 , 1 97 4 DR. DEGGE AGAIN EXAMINED CLAIMANT. CLAIMANT
DID NOT WANT FURTHER SURGERY SUGGESTED FOR THE STABILIZATION OF THE
LUMBOSACRAL AREA. DR. DEGGE FELT THAT THIS PROCEDURE WOULD BE THE
ONLY MEANS BY WHICH CLAIMANT'S CONDITION WOULD IMPRO E. HE FOUND
CLAIMANT'S DISABILITY TO BE MODERATE HE RECOMMENDED CLAIM CLOSURE.
MEANWHILE CLAIMANT HAD ENROLLED AT LANE COMMUNITY COLLEGE IN A
REHABILITATION PROGRAM.

A DETERMINATION ORDER, ISSUED ON SEPTEMBER 1 0 , 1 97 5 , GRANTED
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CLAIMANT TEMPORARY TOTAL DISABILITY CqMPENSATION AND 2 08 DEGREES FOR 
6 5 PER CENT UNSCHEDULED LOW BACK DIS.ABILITY• 

DR. DEGGE LAST EXAMINED CLAI.MANT ON SEPTEMBER 18, 1975 - HE 
FELT THAT CLAIMANT'S' PROBLEM IS PREDOMINATELY A MECHANICAL ONE IN 

THE LOWER LUMBAR SEGMENTS' AND RECOMMENDED STABILIZATION BY ARTH

RODESIS_ - HOWEVER, CLAIMANT STILL FEARED ANOTHER OPERATION. 

THE REFEREE FOUND THAT CLAIMANT DID HAVE SUBSTANTIAL RESIDUALS 
FROM HIS INDUSTRIAL INJURY AND THAT HE COULD NOT RETURN TO HIS FORMER 

OCCUPATION AS A FINISH CARPENTER, BUT SHE CONCLUDED, BASED UPON THE 

MEDICAL EVIDENCE AND TAKING INTO CONSIDERATION CLAIMANT'S AGE, EDU
CATION AND TRAINING, THAT CLAIMANT HAD FAILED TO ESTABLISH THAT HE 
WAS PERMANENTLY AND TOTALLY DISABLED. NOT ONE MEDICAL REPORT SUB

STANTIATED SUCH A FINDING. 

THE CLAIMANT'S RELUCTANCE TO SUBMIT TO SURGERY WAS NOT CONSI
DERED BY THE REFEREE IN EVALUATING CLAIMANT'S DISABILITY. SHE CON

CLUDED THAT CLAIMANT HAD BEEN ADEQUATELY COMPENSATED FOR HIS LOSS 
OF WAGE EARNING CAPACITY BY THE AWARD OF 6 5 PER CENT OF THE MAXIMUM 

ALLOWED BY STATUTE. 

THE BOARD, ON DE NOVO REVIEW, ADOPTS THE FINDINGS AND CONCLU

SIONS OF THE REFEREE. 

ORDER 

THE ORDER OF THE REFEREE, DATED JANUARY 1 9, 1 976, IS AFFIRMED. 

WCB CASE NO. 75-14 70 

JOHN CHILDERS, CLAIMANT 
SIDNEY GAL TON, CLAIMANT'S ATTY. 

DAVID BANGSUND, DEFENSE ATTY. 

REQUEST FOR REVIEW BY EMPLOYER 

AUGUST 10, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE. 

THE EMPLOYER SEEKS BOARD REVIEW OF THE REFEREE., S ORDER WHICH 
DIRECTED IT TO ACCEPT CLAIMANT'S CLAIM AND PAY HIM THE BENEFITS TO 
WHICH HE IS ENTITLED BY LAW, TO COMMENCE PAYMENT OF TEMPORARY TOTAL 

DISABILITY BENEFITS AS OF FEBRUARY 17 • 1 975, ALLOWING THE EMPLOYER 
TO TAKE CREDIT FOR ANY PAYMENTS FOR TEMPORARY TOTAL DISABILITY HERE
TOFORE PAID BY REASON OF THE REFEREE'S INTERIM ORDER OF MAY 2 2, 1975 • 
ASSESSED AS A PENALTY A SUM EQUAL TO 2 5 PER CENT OF THE COMPENSA

TION DUE CLAIMANT FROM THE DATE OF HIS HOSPITALIZATION UNTIL THE CLAIM 
WAS OFFICIALLY DENIED BY THE EMPLOYER AND DIRECTED THE EMPLOYER TO 

PAV CLAIMANT'S ATTORNEY A FEE OF 150 0 DOLLARS. 

CLAIMANT SUFFERED A PULMONARY EMBOLISM ON FEBRUARY 17 • 1975 
WHICH HE ALLEGED WAS CAUSED BY A FALL ON SOME STAIRS ON JANUARY 1 6 • 
1975 WHILE IN THE COURSE AND SCOPE OF HIS EMPLOYMENT. CLAIMANT 
SOUGHT IMPOSITION OF PENALTIES FOR FAILURE OF THE EMPLOYER TO ACCEPT 
OR DENY HIS CLAIM WITHIN 6 0 DAYS AFTER KNOWLEDGE OF IT AND THE AWARD 

OF ATTORNEY FEES FOR AN IMPROPER DENIAL. 

CLAIMANT WAS WORKING AS AN APARTMENT HOUSE MANAGER WHEN HE 
FELL WHILE. MOVING A STOVE FROM AN APARTMENT TO THE BASEMENT STOR

AGE. THE STOVE SLIPPED FROM THE HANDTRUCK CLAIMANT WAS USING AND 
CLAIMANT LOST HIS FOOTING AND FELL, LANDING ON HIS RIGHT HIP AND 

-12 3-

CLAIMANT TEMPORARY TOTAL DISABILITY COMPENSATION AND 2 08 DEGREES FOR
6 5 PER CENT UNSCHEDULED LOW BACK DISABILITY.

Dr. DEGGE LAST EXAMINED CLAIMANT ON SEPTEMBER 1 8 , 1 97 5 HE
FELT THAT CLAIMANT'S 'PROBLEM IS PREDOMINATELY A MECHANICAL ONE IN
THE LOWER LUMBAR SEGMENTS* AND RECOMMENDED STABILIZATION BY ARTH
RODESIS HOWE ER, CLAIMANT STILL FEARED ANOTHER OPERATION.

The referee foun that claimant  i have substantial resi uals

FROM HIS INDUSTRIAL INJURY AND THAT HE COULD NOT RETURN TO HIS FORMER
OCCUPATION AS A FINISH CARPENTER, BUT SHE CONCLUDED, BASED UPON THE
MEDICAL E IDENCE AND TAKING INTO CONSIDERATION CLAIMANT'S AGE, EDU
CATION AND TRAINING, THAT CLAIMANT HAD FAILED TO ESTABLISH THAT HE
WAS PERMANENTLY AND TOTALLY DISABLED. NOT ONE MEDICAL REPORT SUB
STANTIATED SUCH A FINDING.

The claimant's reluctance to submit to surgery was not consi

dered BY THE REFEREE IN E ALUATING CLAIMANT S DISABILITY. SHE CON
CLUDED THAT CLAIMANT HAD BEEN ADEQUATELY COMPENSATED FOR HIS LOSS
OF WAGE EARNING CAPACITY BY THE AWARD OF 6 5 PER CENT OF THE MAXIMUM
ALLOWED BY STATUTE.

The boar , on  e novo review, a opts the fin ings an conclu

sions OF THE REFEREE.

ORDER
The order of the referee, dated Ja uary 1 9, 1 976 , is affirmed.

WCB CASE NO. 75-1470 AUGUST 10, 1976

JOHN CHILDERS, CLAIMANT
SIDNEY GALTON, CLAIMANT'S ATTY.
DA ID BANGSUND, DEFENSE ATTY.
REQUEST FOR RE IEW BY EMPLOYER

Reviewe by boar members wilson an moore.

The employer seeks boar review of the referee's or er which
DIRECTED IT TO ACCEPT CLAIMANT'S CLAIM AND PAY HIM THE BENEFITS TO
WHICH HE IS ENTITLED BY LAW, TO COMMENCE PAYMENT OF TEMPORARY TOTAL
D1SABI LITY BENE FITS AS OF FEBRUARY I 7 , 1 9 7 5 , ALLOWING THE EMPLOYER
TO TAKE CREDIT FOR ANY PAYMENTS FOR TEMPORARY TOTAL DISABILITY HERE
TOFORE PAID BY REASON OF THE REFEREE* S INTERIM ORDER OF MAY 2 2 , 1 9 75 ,
ASSESSED AS A PENALTY A SUM EQUAL TO 2 5 PER CENT OF THE COMPENSA
TION DUE CLAIMANT FROM THE DATE OF HIS HOSPITALIZATION UNTIL THE CLAIM
WAS OFFICIALLY DENIED BY THE EMPLOYER AND DIRECTED THE EMPLOYER TO
PAY CLAIMANT* S ATTORNEY A FEE OF 1 5 0 0 DOLLARS.

Claimant suffere a pulmonary embolism on February 17, 1975
WHICH HE ALLEGED WAS CAUSED BY A FALL ON SOME STAIRS ON JANUARY 16,
1 97 5 WHILE IN THE COURSE AND SCOPE OF HIS EMPLOYMENT. CLAIMANT
SOUGHT IMPOSITION OF PENALTIES FOR FAILURE OF THE EMPLOYER TO ACCEPT
OR DENY HIS CLAIM WITHIN 6 0 DAYS AFTER KNOWLEDGE OF IT AND THE AWARD
OF ATTORNEY FEES FOR AN IMPROPER DENIAL.

Claimant was working as an apartment house manager when he

FELL WHILE MO ING A STO E FROM AN APARTMENT TO THE BASEMENT STOR
AGE. THE STO E SLIPPED FROM THE HANDTRUCK CLAIMANT WAS USING AND
CLAIMANT LOST HIS FOOTING AND FELL, LANDING ON HIS RIGHT HIP AND

-12 3-

-


— 






’ 











              
           
             
          
          
        
          

              
            
              
        

          
          

          
            
            
          
             

               
          
            
        
         
                 
 
          

          
           
            
         
          
              

         

          
           
               
         
           
             
          

             
              

            
           

            
               

                
         
            

              
           
          
         

 

- THE HANDTRUCK STRUCK HIM IN THE RIGHT GROIN AREA AND IN THE 
RIGHT LEG. NO ONE WITNESSED THE INCIDENT,· HOWEVER, CLAIMANTT S WIFE 
CAME ON THE SCENE SOON THEREAFTER. THE IN.JURY DID .NOT APPEAR TO BE 
VERY SEVERE AND CLAIMANT, WITH THE ASSISTANCE OF HIS FATHER-IN-LAW, 
CONTINUED MOVING THE STOVE INTO THE STORAGE AREA IN THE BASEMENT. 

LATER, WHEN CLAIMANT CALLED HIS EMPLOYER TO SECURE ANOTHER 
HANDTRUCK HE INFORMED THE EMPLOYER THAT HE HAD FALLEN. THE ABRA
SION ON CLAIMANT'S LEG WAS ABOUT THREE INCHES LONG AND ONE ANO A 
HALF INCHES WIDE - CLAIMANT DID NOT FILE A WRITTEN REPORT AND CON
TINUED TO WORK ALTHOUGH HE DID HAVE A LARGE BRUISE ON HIS HIPS AND 
LEG AND HAD PAIN IN HIS LEG AND GROIN. 

PART OF CLAIMANT'S DUTIES INCLUDED DRIVING BETWEEN TWO OF HIS 
EMPLOYER 1 S BUILDINGS DOING SOME LIGHT HAULING - HE ALSO HAULED MA
TERIALS FROM THE SALEM OFFICE TO PORTLAND. APPROXIMATELY TWO HOURS 
OF DRIVING WERE INCLUDED IN EACH WORK DAY. PRIOR TO HIS EMPLOYMENT 
AS AN APARTMENT HOUSE MANAGER CLAIMANT HAD FOR MANY YEARS BEEN A 
TRUCK DRIVER AND HAD ALSO BEEN ENGAGED AS A PAINTING CONTRACTOR. 

ON FEBRUARY 17 • 1 97S IN THE EARLY MORNING CLAIMANT WAS AWAKENED 
BY SHARP PAINS IN HIS CHEST WHICH HE FIRST BELIEVED TO BE GAS PAIN. BUT 
THE PAIN INCREASED AND HIS BREATHING BECAME DIFFICULT AND CLAIMANT 
WAS TAKEN FIRST TO THE UNIVERSITY OF OREGON MEDICAL SCHOOL AND THEN 
TO THE PORTLAND VETERANS ADMINISTRATION HOSPITAL. EXAMINATION AND 
TESTING RESULTED IN A DIAGNOSIS OF PULMONARY EMBOLISM. CLAIMANT 
FILED A CLAIM ON MARCH 31 1 1975 AFTER HE HAD BEEN RELEASED FROM THE 
VA HOSPITAL. 

OR. GRISWOLD STATED THAT IT WAS IMPOSSIBLE TO SAY WITH ABSO
LUTE ASSURANCE THAT CLAI MANT 1 S IN.JURY ON .JANUARY 16 CAUSED THE PUL
MONARY EMBOLUS - HOWEVER, SUCH AN IN.JURY AS DESCRIBED WITH BRUISING 
AND PAIN IN CLAIMANT'S BUTTOCKS AND RIGHT LEG MIGHT WELL HAVE CAUSED 
LEG THROMBOSIS WHICH WAS AGGRAVATED BY CLAI MANT 1 S SITTING ANO DRIV
ING A TRUCK ANO, EVENTUALLY, A PULMONARY EMBOLIS ON FEBRUARY 17. 
HE STATED IT WOULD BE MOST UNUSUAL FOR A PERSON TO HAVE A SPONTANEOUS 
PULMONARY EMBOLUS WITHOUT SOME HISTORY OF PREVIOUS TRAUMA OR IN
ACTIVITY. 

THE REFEREE FOUND CLAIMANT TO BE A CREDIBLE WITNESS WHO HAD 
BEEN ACTIVE AND IN GOOD GENERAL HEALTH WITH NO KNOWN PHYSICAL PROBe
LEMS PRIOR TO HIS FALL. HE FOUND THAT NO ONE WAS ABLE TO SAY WITH 
ABSOLUTE CERTAINTY EXACTLY WHAT CAUSED THE EMBOLUS OR PRECISELY 
WHERE IN THE BODY IT ORIGINATED BUT THE UNCONTRADICTE0 TESTIMONY OF 
CLAIMANT AND HIS WITNESSES AS TO THE FALL AND THE OPINION OF DR. 
GRISWOLD REFERRED TO ABOVE CONVINCED HIM THAT THE CLAIMANT HAD CAR
RIED HIS BURDEN OF PROVING BY A PREPONDERANCE OF THE EVIDENCE THAT HE 
HAO SU STAI NED A COM PE NS ABLE IN.JURY ON JANUARY 1 6, 197 5 ANO THAT A 
PULMONARY EMBOLISM RESULTED THEREFROM ON FEBRUARY 17, 1975 • 

THE REFEREE FOUND THAT THE EMPLOYER HAD HAD NOTICE OF THE ORI
GINAL INCIDENT AND THAT THERE WAS NO PRE.JUDICE TO THE EMPLOYER BY 
REASON OF THE FORM 801 NOT BEING FILED BY CLAIMANT UNTIL MARCH 21, 
1975. THE EMPLOYER HAD FAILED TO EITHER ACCEPT OR DENY THE CLAIM 
WITHIN 6 0 DAYS AFTER NOTICE THEREOF AND, THEREFORE• CLAIMANT'S AT
TORNEY FEES SHOULD BE PAID BY THE EMPLOYER, AND THE EMPLOYER SHOULD 
PAY CLAIMANT A SUM EQUAL TO 2 5 PER CENT OF THE COMPENSATION DUE 
CLAIMANT FROM THE DATE OF HIS HOSPITALIZATION UNTIL THE CLAIM WAS 
OFFICIALLY DENIED BY THE EMPLOYER AS A PENALTY FOR SUCH FAILURE. 

THE BOARD, ON DE NOVO REVIEW, AFFIRMS THE REFEREE'S ORDER, 

-124 -
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BUTTOCKS THE HANDTRUCK STRUCK HIM IN THE RIGHT GROIN AREA AND IN THE
RIGHT LEG. NO ONE WITNESSED THE INCIDENT, HOWE ER, CLAIMANT1 S WIFE
CAME ON THE SCENE SOON THEREAFTER. THE INJURY DID NOT APPEAR TO BE
 ERY SE ERE AND CLAIMANT, WITH THE ASSISTANCE OF HIS FATHER-IN-LAW,
CONTINUED MO ING THE STO E INTO THE STORAGE AREA IN THE BASEMENT.

Later, when claimant calle his employer to secure another

HANDTRUCK HE INFORMED THE EMPLOYER THAT HE HAD FALLEN. THE ABRA
SION ON CLAIMANT* S LEG WAS ABOUT THREE INCHES LONG AND ONE AND A
HALF INCHES WIDE CLAIMANT DID NOT FILE A WRITTEN REPORT AND CON
TINUED TO WORK ALTHOUGH HE DID HA E A LARGE BRUISE ON HIS HIPS AND
LEG AND HAD PAIN IN HIS LEG AND GROIN.

P rt of cl im nt s duties included driving between two of his

employer s buildings doing some light HAULING HE ALSO h uled m 

teri ls FROM THE SALEM OFFICE TO PORTLAND. APPROXIMATELY TWO HOURS
OF DRI ING WERE INCLUDED IN EACH WORK DAY. PRIOR TO HIS EMPLOYMENT
AS AN APARTMENT HOUSE MANAGER CLAIMANT HAD FOR MANY YEARS BEEN A
TRUCK DRI ER AND HAD ALSO BEEN ENGAGED AS A PAINTING CONTRACTOR.

On FEBRUARY 1 7 , 1 975 IN THE EARLY MORNING CLAIMANT WAS AWAKENED
BY SHARP PAINS IN HIS CHEST WHICH HE FIRST BELIE ED TO BE GAS PAIN. BUT
THE PAIN INCREASED AND HIS BREATHING BECAME DIFFICULT AND CLAIMANT
WAS TAKEN FIRST TO THE UNI ERSITY OF OREGON MEDICAL SCHOOL AND THEN
TO THE PORTLAND  ETERANS ADMINISTRATION HOSPITAL. EXAMINATION AND
TESTING RESULTED IN A DIAGNOSIS OF PULMONARY EMBOLISM. CLAIMANT
FILED A CLAIM ON MARCH 3 1 , 1 97 5 AFTER HE HAD BEEN RELEASED FROM THE
 A HOSPITAL.

Dr. GRISWOLD STATED THAT IT WAS IMPOSSIBLE TO SAY WITH ABSO
LUTE ASSURANCE THAT CLAIMANT S INJURY ON JANUARY 16 CAUSED THE PUL
MONARY EMBOLUS HOWE ER, SUCH AN INJURY AS DESCRIBED WITH BRUISING
AND PAIN IN CLAIMANT S BUTTOCKS AND RIGHT LEG MIGHT WELL HA E CAUSED
LEG THROMBOSIS WHICH WAS AGGRA ATED BY CLAIMANT'S SITTING AND DRI 
ING A TRUCK AND, E ENTUALLY, A PULMONARY EMBOLIS ON FEBRUARY 17.
HE STATED IT WOULD BE MOST UNUSUAL FOR A PERSON TO HA E A SPONTANEOUS
PULMONARY EMBOLUS WITHOUT SOME HISTORY OF PRE IOUS TRAUMA OR IN
ACTI ITY.

The referee foun claimant to be a cre ible witness who ha 

BEEN ACTI E AND IN GOOD GENERAL HEALTH WITH NO KNOWN PHYSICAL PROB
LEMS PRIOR TO HIS FALL. HE FOUND THAT NO ONE WAS ABLE TO SAY WITH
ABSOLUTE CERTAINTY EXACTLY WHAT CAUSED THE EMBOLUS OR PRECISELY
WHERE IN THE BODY IT ORIGINATED BUT THE UNCONTRADICTED TESTIMONY OF
CLAIMANT AND HIS WITNESSES AS TO THE FALL AND THE OPINION OF DR.
GRISWOLD REFERRED TO ABO E CON INCED HIM THAT THE CLAIMANT HAD CAR
RIED HIS BURDEN OF PRO ING BY A PREPONDERANCE OF THE E IDENCE THAT HE
HAD SUSTAINED A COMPENSABLE INJURY ON JANUARY 1 6, 1 97 5 AND THAT A
PULMONARY EMBOLISM RESULTED THEREFROM ON FEBRUARY 1 7 , 1 97 5 .

The REFEREE FOUND THAT THE EMPLOYER HAD HAD NOTICE OF THE ORI

GINAL INCIDENT AND THAT THERE WAS NO PREJUDICE TO THE EMPLOYER BY
REASON OF THE FORM 80 1 NOT BEING FILED BY CLAIMANT UNTIL MARCH 2 1 ,
1 9 7 5 . THE EMPLOYER HAD FAILED TO EITHER ACCEPT OR DENY THE CLAIM
WITHIN 60 DAYS AFTER NOTICE THEREOF AND, THEREFORE, CLAIMANT S AT
TORNEY FEES SHOULD BE PAID BY THE EMPLOYER, AND THE EMPLOYER SHOULD
PAY CLAIMANT A SUM EQUAL TO 2 5 PER CENT OF THE COMPENSATION DUE
CLAIMANT FROM THE DATE OF HIS HOSPITALIZATION UNTIL THE CLAIM WAS
OFFICIALLY DENIED BY THE EMPLOYER AS A PENALTY FOR SUCH FAILURE.

The boar , on  e novo review, affirms the referee's or er.
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ORDER 

THE ORDER OF THE REFEREE, DATED JANUARY 12, 1976, IS AFFIRMED. 

CLAIMANT'S COUNSEL IS AWARDED FOR HIS SERVICES ON CONNECTION 
WITH BOARD REVIEW THE SUM OF 4 0 0 DOLLARS AS A REASONABLE ATTORNEY 
FEE, PAYABLE BY THE EMPLOVE R. 

WCB CASE NO. 75-4574 

WILLIAM WISHERD, CLAIMANT 
GARRY KAHN, CLAIMANT'S ATTY. 
A. THOMAS CAVANAUGH, DEFENSE ATTY. 
REQUEST FOR REVIEW BY EMPLOYER 

AUGUST 10, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND PHILLIPS. 

THE EMPLOYER SEEKS REVIEW BY THE BOARD OF THE REFEREE• S ORDER 
WHICH DIRECTED IT TO PAY THE ACRUED MEDICAL EXPENSES IN THE SUM OF 
9, 2 1 t • 8 9 DOLLARS PLUS 5 8, 3 0 DOLLARS, PLUS AN ADDITIONAL AMOUNT EQUAL 
TO 25 PER CENT THEREON, TOGETHER WITH TEMPORARY TOTAL DISABILITY 
COMPENSATION FOR THE PERIOD OF MARCH t, t 9 7 4 TO MARCH t 4, t 9 7 5 WITH A 
PENALTY EQUAL TO 2 5 PER CENT OF THE TEMPORARY TOTAL DISABILITY COM
PENSATION DUE CLAIMANT AS PREVIOUSLY ORDERED, PLUS AN ADDITIONAL PEN
ALTY OF 2 5 PER CENT OF THE AGGRAGATE OF THE UNPAID AMOUNTS AND TO 
PAV CLAIMANT'S ATTORNEY THE FEE OF 6 0 0 DOLLARS. 

CLAIMANT HAD SUFFERED A HEART ATTACK WHILE EMPLOYED AS A USED 
CAR MANAGER. INITIALLY, THE CLAIM HAD BEEN 'bENIED ANlJ THE CLAIMANT 
REQUESTED A HEARING. REFEREE ST, MARTIN, BY ORDER DATED MARCH t 4, 
1975 1 REMANDED THE CLAIM TO THE EMPLOYER AND ALSO ORDERED PAYMENT 
OF 2,000 DOLLARS AS AN ATTORNEY FEE, AFTER REVIEW THE BOARD AFFIRMED 
THE REFEREE'S ORDER AND AT THE PRESENT TIME THE MATTER IS ON APPEAL 
TO THE CIRCUIT COURT. 

APPARENTLY THE EMPLOYER HAD NOT PAID CERTAIN COMPENSATION FOR 
TEMPORARY TOTAL DISABILITY DUE FROM MARCH 1, 1 974 TO MARCH 14 1 1975, 
THEREFORE, CLAIMANT REQUESTED A SECOND HEARING. THE EMPLOYER HAD 
NOT PAID THE SUM OF 9,211, 89 DOLLARS, WHICH REPRESENTED MEDICAL 
BILLS ACCRUED, AND CLAIMANT ASKED FOR THE IMPOSITION OF PENALTIES 
AND AN AWARD OF ATTORNEY FEES. AS A RESULT OF THIS ( UNDERSCORED) 
HEARING, REFEREE JAMES ORDERED THE EMPLOYER TO PAV THE AMOUNT OF 
9,211.89 DOLLARS AND TO PAY COMPENSATION FOR TEMPORARY TOTAL DIS
ABILITY FOR THE PERIOD OF MARCH 1, t 974 TO MARCH 14, 1 975, AND TO 
PAV AN ADDITIONAL AMOUNT EQUAL TO 2 5 PER CENT OF THE AMOUNTS DUE FOR 
THE ACCRUED MEDICAL EXPENSE AND THE TEMPORARY TOTAL DISABILITY AS 
A PENALTY PURSUANT TO ORS 656.262 (8), REFEREE JAMES ALSO DIRECTED 
THE EMPLOYER TO PAV CLAIMANT'S ATTORNEY A FEE IN THE AMOUNT OF 2,000 
DOLLARS. 

THE EMPLOYER• S REQUEST FOR REVIEW OF THIS ( UNDERSCORED) ORDER 
JS NOW PENDING BEFORE THE BOARD AND THE EMPLOYER'S CARRIER CONTINUES 
TO REFUSE TO PAV, CONTENDING THAT CLAIMANT HAS HAD HIS DAV IN COURT 
AND THERE IS NO PROCEDURE FOR PENALTIES ON PENALTIES. THE CARRIER 
ARGUES THAT THE CORRECT INTERPRETATION OF ORS 656•31 3 WHERE THERE 
IS AN APPEAL OF THE BENEFITS ORDERED, COMPENSATION IS NOT PAYABLE 
RETROACTIVE TO THE DATE OF INJURY AND, FURTHERMORE, THAT UNDER THE 
WORKMEN' s·coMPENSATION LAW THE ONLY AVENUE OPEN FOR THE CHALLENGE 
OF ORDERS IS THROUGH THE HEARINGS AND APPELLATE PROCEDURE TO THE 
ULTIMATE COURT AND IT IS UNFAIR FOR THE CLAIMANT TO REQUEST HEARINGS 

-1 2 5 -

ORDER
The or er of the referee,  ate January 12, 1 976 , is affirme .

Claimant’s counsel is awar e for his services on connection

WITH BOARD RE IEW THE SUM OF 4 0 0 DOLLARS AS A REASONABLE ATTORNEY
FEE, PAYABLE BY THE EMPLOYER.

WCB CASE NO. 75-4574 AUGUST 10, 1976

WILLIAM WISHERD, CLAIMANT
GARRY KAHN, CLAIMANT'S ATTY.
A. THOMAS CA ANAUGH, DEFENSE ATTY.
REQUEST FOR RE IEW BY EMPLOYER

Reviewe by boar members wilson an Phillips.

The EMPLOYER SEEKS RE IEW BY THE BOARD OF THE REFEREE'S ORDER

WHICH DIRECTED IT TO PAY THE ACRUED MEDICAL EXPENSES IN THE SUM OF
9,211.89 DOLLARS PLUS 5 8 . 3 0 DOLLARS, PLUS AN ADDITIONAL AMOUNT EQUAL
TO 2 5 PER CENT THEREON, TOGETHER WITH TEMPORARY TOTAL DISABILITY
COMPENSATION FOR THE PERIOD OF MARCH 1 , 1 9 7 4 TO MARCH 14, 1975 WITH A
PENALTY EQUAL TO 2 5 PER CENT OF THE TEMPORARY TOTAL DISABILITY COM
PENSATION DUE CLAIMANT AS PRE IOUSLY ORDERED, PLUS AN ADDITIONAL PEN
ALTY OF 2 5 PER CENT OF THE AGGRAGATE OF THE UNPAID AMOUNTS AND TO
PAY CLAIMANT'S ATTORNEY THE FEE OF 6 0 0 DOLLARS.

Claimant ha suffere a heart attack while employe as a use 

CAR MANAGER. INITIALLY, THE CLAIM HAD BEEN 'bENIED AND THE CLAIMANT
REQUESTED A HEARING. REFEREE ST. MARTIN, BY ORDER DATED MARCH 14,
1 9 7 5 , REMANDED THE CLAIM TO THE EMPLOYER AND ALSO ORDERED PAYMENT
OF 2 , 000 DOLLARS AS AN ATTORNEY FEE. AFTER RE IEW THE BOARD AFFIRMED
THE REFEREE'S ORDER AND AT THE PRESENT TIME THE MATTER IS ON APPEAL
TO THE CIRCUIT COURT.

Apparently the employer ha not pai certain compensation for

TEMPORARY TOTAL DISABILITY DUE FROM MARCH 1 , 1 97 4 TO MARCH 1 4, 1 9 75 ,
THEREFORE, CLAIMANT REQUESTED A SECOND HEARING. THE EMPLOYER HAD
NOT PAID THE SUM OF 9,211.89 DOLLARS, WHICH REPRESENTED MEDICAL
BILLS ACCRUED, AND CLAIMANT ASKED FOR THE IMPOSITION OF PENALTIES
AND AN AWARD OF ATTORNEY FEES. AS A RESULT OF THIS (UNDERSCORED)
HEARING, REFEREE JAMES ORDERED THE EMPLOYER TO PAY THE AMOUNT OF
9,211.89 DOLLARS AND TO PAY COMPENSATION FOR TEMPORARY TOTAL DIS
ABILITY FOR THE PERIOD OF MARCH 1 , 1 9 7 4 TO MARCH 1 4 , 1 97 5 , AND TO
PAY AN ADDITIONAL AMOUNT EQUAL TO 2 5 PER CENT OF THE AMOUNTS DUE FOR
THE ACCRUED MEDICAL EXPENSE AND THE TEMPORARY TOTAL DISABILITY AS
A PENALTY PURSUANT TO ORS 656.262 (8) . REFEREE JAMES ALSO DIRECTED
THE EMPLOYER TO PAY CLAIMANT1 S ATTORNEY A FEE IN THE AMOUNT OF 2,000
DOLLARS.

The employer's request for review of this (un erscore ) or er

IS NOW PENDING BEFORE THE BOARD AND THE EMPLOYER'S CARRIER CONTINUES
TO REFUSE TO PAY, CONTENDING THAT CLAIMANT HAS HAD HIS DAY IN COURT
AND THERE IS NO PROCEDURE FOR PENALTIES ON PENALTIES. THE CARRIER
ARGUES THAT THE CORRECT INTERPRETATION OF ORS 65 6 . 3 1 3 WHERE THERE
IS AN APPEAL OF THE BENEFITS ORDERED, COMPENSATION IS NOT PAYABLE
RETROACTI E TO THE DATE OF INJURY AND, FURTHERMORE, THAT UNDER THE
WORKMEN' S COMPENSATION LAW THE ONLY A ENUE OPEN FOR THE CHALLENGE
OF ORDERS IS THROUGH THE HEARINGS AND APPELLATE PROCEDURE TO THE
ULTIMATE COURT AND IT IS UNFAIR FOR THE CLAIMANT TO REQUEST HEARINGS
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THE INTERIM PERIOD. THE -CARRIER CITED NO AUTHORITY IN SUPPORT OF 
THESE CONTENTIONS. 

THE REFEREE FOUND THAT ALTHOUGH PAYMENT OF ATTORNEY FEES MAY 
AWAIT THE ULTIMATE OUTCOME, COMPENSATION MAY NOT BE STAVED BV THE 
REQUEST FOR REVIEW OR COURT APPEAL AND, ACCORDINGLY, DIRECTED THE 
EMPLOYER TO COMPLY WITH REFEREE JAMES• ORDER TO PAV THE ACCRUED MEDI
CAL EXPENSES AND TEMPORARY TOTAL DISABILITY COMPENSATION AND 2 5 PER 
CENT OF SAID AMOUNTS AS A PENALTY AND, ALSO, ASSESSED ANOTHER PENALTY 

EQUAL TO 2 5 PER CENT OF THE AGGRAGATE OF THE UNPAID AMOUNTS AND AT
TORNEY FEES OF 6 0 0 DOLLARS TO BE PAID CLAIMANT• S COUNSEL BV EMPLOYER. 

(NOTE - AT THIS HEARING AN ADDITIONAL MEDICAL BILL OF 58 0 30 DOLLARS 
HAO NOT BEEN PAID) • 

THE BOARD, ON DE NOVO REVIEW, AGREES WITH THE ORDER OF THE 
REFEREE EXCEPT FOR THE IMPOSITION OF THE ADDITIONAL PENAL TV OF 2 5 
PER CENT OF THE AGGRAGATE OF THE UNPAID AMOUNTS. PENALTIES ARE NOT 
COMPENSATION BUT ARE SANCTIONS IMPOSED UPON THE EMPLOYER AND ITS 
CARRIER FOR FAILURE TO COMPLY WITH THE PROVISIONS OF THE WORKMEN'S 
COMPENSATION ACT IN CERTAIN RESPECTS. THE BOARD CONTINUES TO TAKE 
THE POSITION THAT PENALTIES CANNOT BE IMPOSED ON PRIOR PENALTIES -
HOWEVER, IF AN EMPLOYER AND ITS CARRIER CONTINUE TO REFUSE TO COMPLY 
WITH AN ORDER DIRECTING PAYMENT OF COMPENSATION TO A WORKMAN SUC
CESSIVE PENALTIES CAN BE IMPOSED BASED UPON THE COMPENSATION AWARDED 
TO THE WORKMAN ( UNDERSCORED) • 

THE BOARD CONCLUDES THAT THE REFEREE• S ORDER SHOULD BE CLARI
FIED, PENALTIES CANNOT BE IMPOSED UPON THE PENALTIES PREVIOUSLY IM
POSED BV REFEREE JAMES, HOWEVER, AN ADDITIONAL PENALTY, BASED UPON 
COMPENSATION ( UNDERSCORED) WHICH REFEREE JAMES DIRECTED THE EMPLOYER
CARRIER TO PAY CLAIMANT CAN AND SHOULD BE IMPOSED, 

ORDER 

THE ORDER OF THE REFEREE, DATED MARCH 3 • 1 976, IS MODIFIED TO 
READ AS FOLLOWS -

• THE EMPLOYER-CARRIER SHALL PAY FORTHWITH THE ACCRUED 
MEDICAL EXPENSES IN THE SUM OF 9,211, 8 9 DOLLARS PLUS 
5 8, 3 0 DOLLARS, PLUS AN ADDITIONAL AMOUNT EQUAL TO 2 5 
PER CENT THEREON AND TO PAY COMPENSATION FOR TEMPORARY 
TOTAL DISABILITY FOR THE PERIOD MARCH 1, 1974 TO MARCH 
1 4, 197 5, PLUS AN ADDITIONAL AMOUNT EQUAL TO 2 5 PER CENT 
OF SUCH TEMPORARY TOTAL DISABILITY COMPENSATION AS PRE
VIOUSLY ORDERED BY REFEREE JAMES ON AUGUST 14, 1975, 
PLUS AN ADDITIONAL PENAL TV EQUAL TO 2 5 PER CENT OF THE 
AGGRAGATE OF THE UNPAID MEDICAL EXPENSES AND TEMPORARY 
TOTAL DISABILITY COMPENSATION, SPECIFICALLY EXCLUDING 
THE PENALTIES IMPOSED ON SUCH SUMS BY REFEREE JAMES, 
TOGETHER WITH A REASONABLE ATTORNEY FEE TO BE PAID 
CLAIMANT'S COUNSEL BY 'THE EMPLOYER IN THE AMOUNT OF 
600 DOLLARS,• 
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IN THE INTERIM PERIOD. THE CARRIER CITED NO AUTHORITY IN SUPPORT OF
THESE CONTENTIONS.

The referee fou d that although payme t of attor ey fees may
AWAIT THE ULTIMATE OUTCOME, COMPENSATION MAY NOT BE STAYED BY THE
REQUEST FOR RE IEW OR COURT APPEAL AND, ACCORDINGLY, DIRECTED THE
EMPLOYER TO COMPLY WITH REFEREE JAMES* ORDER TO PAY THE ACCRUED MEDI
CAL EXPENSES AND TEMPORARY TOTAL DISABILITY COMPENSATION AND 2 5 PER
CENT OF SAID AMOUNTS AS A PENALTY AND, ALSO, ASSESSED ANOTHER PENALTY
EQUAL TO 2 5 PER CENT OF THE AGGRAGATE OF THE UNPAID AMOUNTS AND AT
TORNEY FEES OF 6 00 DOLLARS TO BE PAID CLAIMANT'S COUNSEL BY EMPLOYER.
(NOTE AT THIS HEARING AN ADDITIONAL MEDICAL BILL OF 5 8 . 3 0 DOLLARS
HAD NOT BEEN PAID) .

THE BOARD, ON DE NO O RE IEW, AGREES WITH THE ORDER OF THE

REFEREE EXCEPT FOR THE IMPOSITION OF THE ADDITIONAL PENALTY OF 2 5
PER CENT OF THE AGGRAGATE OF THE UNPAID AMOUNTS. PENALTIES ARE NOT
COMPENSATION BUT ARE SANCTIONS IMPOSED UPON THE EMPLOYER AND ITS
CARRIER FOR FAILURE TO COMPLY WITH THE PRO ISIONS OF THE WORKMEN'S
COMPENSATION ACT IN CERTAIN RESPECTS. THE BOARD CONTINUES TO TAKE
THE POSITION THAT PENALTIES CANNOT BE IMPOSED ON PRIOR PENALTIES
HOWE ER, IF AN EMPLOYER AND ITS CARRIER CONTINUE TO REFUSE TO COMPLY
WITH AN ORDER DIRECTING PAYMENT OF COMPENSATION TO A WORKMAN SUC
CESSI E PENALTIES CAN BE IMPOSED BASED UPON THE COMPENSATION AWARDED
TO THE WORKMAN (UNDERSCORED) .

The boar conclu es that the referee's or er shoul be clari

fied. PENALTIES CANNOT BE IMPOSED UPON THE PENALTIES PRE IOUSLY IM
POSED BY REFEREE JAMES, HOWE ER, AN ADDITIONAL PENALTY, BASED UPON
COMPENSATION (UNDERSCORED) WHICH REFEREE JAMES DIRECTED THE EMPLOYER-
CARRIER TO PAY CLAIMANT CAN AND SHOULD BE IMPOSED.

ORDER
The ORDER OF THE REFEREE, DATED MARCH 3 , t 9 76 , IS MODIFIED TO

READ AS FOLLOWS

'the employer carrier shall pay forthwith the accrue 

MEDICAL EXPENSES IN THE SUM OF 9,211.89 DOLLARS PLUS
5 8 . 3 0 DOLLARS, PLUS AN ADDITIONAL AMOUNT EQUAL TO 25
PER CENT THEREON AND TO PAY COMPENSATION FOR TEMPORARY
TOTAL DISABILITY FOR THE PERIOD MARCH 1 , 1 9 7 4 TO MARCH
1 4 , 1 9 7 5 , PLUS AN ADDITIONAL AMOUNT EQUAL TO 2 5 PER CENT
OF SUCH TEMPORARY TOTAL DISABILITY COMPENSATION AS PRE
 IOUSLY ORDERED BY REFEREE JAMES ON AUGUST 1 4 , 1 9 7 5 ,
PLUS AN ADDITIONAL PENALTY EQUAL TO 2 5 PER CENT OF THE
AGGRAGATE OF THE UNPAID MEDICAL EXPENSES AND TEMPORARY
TOTAL DISABILITY COMPENSATION, SPECIFICALLY EXCLUDING
THE PENALTIES IMPOSED ON SUCH SUMS BY REFEREE JAMES,
TOGETHER WITH A REASONABLE ATTORNEY FEE TO BE PAID
CLAIMANT'S COUNSEL BY THE EMPLOYER IN THE AMOUNT OF
6 0 0 DOLLARS. *
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WCB CASE NO. 75-4933 

THE BENEFICIARIES OF 

RAYMOND ANDERSEN, DECEASED 
ROY KILPATRICK, CLAIMANT'S ATTY. 

JAMES HUEGLI, DEFENSE ATTY. 

REQUEST FOR REVIEW BY BENEFICIARIES 

AUGUST 10, t 976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE. 

THE BENEFICIARIES OF THE DECEDANT WORKMAN, HEREAFTER CALLED 

CLAIMANT, REQUESTED BOARD REVIEW OF THE REFEREE'S ORDER WHICH AF

FIRMED THE DENIAL OF THEIR CLAIM FOR COMPENSABILITY OF HIS DEATH. 

THE DECEDANT HAD BEEN EMPLOYED BY DOBYNS-HART PEST CONTROL 

SINCE OCTOBER, 1968 DOING SPRAYING FOR PEST CONTROL AND ACTING AS A 
SALESMAN. THIS BUSINESS ESTABLISHMENT FUMIGATED NOT ONLY PRIVATE 

RANCHES AND suM,MER CABINS BUT COMMERCIAL BUSINESSES SUCH AS TAVERNS 

AND RESTAURANTS. 

0N SEPTEMBER 27, 1975 THE DECEASED HAD THREE SPRAYING JOBS IN 

THE RECREATION AREA OF MEACHAM, WHEN THESE JOBS WERE COMPLETED HE 

WENT TO A FRIEND'S CABIN WHERE HE AND OTHERS HELPED THIS FRIEND ROOF 

HIS CABIN. THIS WAS A SOCIAL OCCASION AND HAD NOTHING TO DO WITH HIS 

EMPLOYMENT. 

AROUND 6 P 0 M, THIS GROUP OF FRIENDS WENT TO SEE ANOTHER FRIEND 

AND THEY HAD DINNER AND DRANK BEER. AT THIS TIME THE DECEASED HAD 

DISCUSSED PEST CONTROL PROBLEMS. AROUND 7 P, M. HE AND ANOTHER COU

PLE WENT TO . NEARBY TAVERN AND DRANK BEER UNTIL 2, 3 0 A, M. THE DE

CEASED HAD DISCUSSED PEST CONTROL WITH THE BARTENDER AND ALLEGEDLY 

SOLD A I BUG BOMB' TO A MAN CALLED SUMMERFIELD. 

AT 3 • 4 5 A. M. THE DECEDANT WAS FOUND IN HIS CAR SOMEWHERE BE
TWEEN THE TAVERN AND PENDLETON, HE HAD HAD A COLLISION WITH A TRUCK. 

THE EMPLOYER DENIED THE CLAIM ON THE GROUNDS THAT THE DEATH 

DID NOT ARISE OUT OF NOR IN THE COURSE OF DECEDANT 1 S EMPLOYMENT, 

CLAIMANT'S COUNSEL ALLEGES THAT THE DECEASED HAD BEEN EMPLOYED 
24 HOURS A DAY AND THE EMPLOYER SUBSTANTIATED THIS. 

THE REFEREE FOUND THAT EVEN VIEWING THE EVIDENCE FAVORABLY 

TOWARDS CLAIMANT, I. E 0 , TAKING INTO CONSIDERATION THE DECE0ANT 1 S 

CONVERSATIONS AND SELLING DURING THE EVENING HOURS, THAT THERE WAS 

A 1 2 HOUR LAPSE BETWEEN DECEDANT 1 S FINAL PEST CONTROL SPRAYING ACTI

VITIES ON SEPTEMBER 27 AND HIS DEATH. 

THE REFEREE CONCLUDED THAT DECEDANT 1 S PRESENCE AT THE TAVERN 

HAD BEEN PURELY SOCIAL ANO THE BUSINESS CONVERSATIONS HE HAO HAD WITH 

OTHERS WERE CASUAL IN NATURE, EVEN CONSIDERING 0ECEDANT HAD BEEN PRO

MOTING GOODWILL FOR HIS EMPLOYER AT THAT TIME 0 ALSO THE DRINKING 

DURING THE AFTERNOON AND EVENING ADDED A RISK OF INJURY. HOWEVER, 

THE 12 HOUR LAPSE IS THE CRITICAL CRITERIA AND IS ENTITLED TO BE GIVEN 

THE GREATEST WEIGHT. CLAIMANT HAVE FAILED TO SUSTAIN THEIR BURDEN 

OF PROOF. 

THE BOARD, ON DE NOVO. REVIEW, ADOPTS THE FINDINGS AND CONCLU

SIONS OF THE REFEREE. 

ORDER 

THE ORDER OF THE REFEREE, DATED MARCH 17, 1976, IS AFFIRMED. 
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WCB CASE NO. 75-4933 AUGUST 10, 1976

THE BENEFICIARIES OF

RAYMOND ANDERSEN, DECEASEDROY KILPATRICK, CLAIMANT'S ATTY.
JAMES HUEGL1, DEFENSE ATTY.
REQUEST FOR RE IEW BY BENEFICIARIES

Reviewe by boar members wilson an moore.

The beneficiaries of the  ece ant workman, hereafter calle 

CLAIMANT, REQUESTED BOARD RE IEW OF THE REFEREE'S ORDER WHICH AF
FIRMED THE DENIAL OF THEIR CLAIM FOR COMPENSABILITY OF HIS DEATH.

The  ece ant ha been employe by  obyns hart pest control

SINCE OCTOBER, 1 96 8 DOING SPRAYING FOR PEST CONTROL AND ACTING AS A
SALESMAN. THIS BUSINESS ESTABLISHMENT FUMIGATED NOT ONLY PRI ATE
RANCHES AND SUMMER CABINS BUT COMMERCIAL BUSINESSES SUCH AS TA ERNS
AND RESTAURANTS.

On SEPTEMBER 27, 1 97 5 THE DECEASED HAD THREE SPRAYING JOBS IN
THE RECREATION AREA OF MEACHAM, WHEN THESE JOBS WERE COMPLETED HE
WENT TO A FRIEND'S CABIN WHERE HE AND OTHERS HELPED THIS FRIEND ROOF
HIS CABIN. THIS WAS A SOCIAL OCCASION AND HAD NOTHING TO DO WITH HIS
EMPLOYMENT.

Aroun 6 p. m. this group of frien s went to see another frien 

AND THEY HAD DINNER AND DRANK BEER. AT THIS TIME THE DECEASED HAD
DISCUSSED PEST CONTROL PROBLEMS. AROUND 7 P. M. HE AND ANOTHER COU
PLE WENT TO , NEARBY TA ERN AND DRANK BEER UNTIL 2.30 A. M. THE DE
CEASED HAD DISCUSSED PEST CONTROL WITH THE BARTENDER AND ALLEGEDLY
SOLD A 'BUG BOMB' TO A MAN CALLED SUMMERFIELD.

At 3.4 5 A. M. THE DECEDANT WAS FOUND IN HIS CAR SOMEWHERE BE
TWEEN THE TA ERN AND PENDLETON. HE HAD HAD A COLLISION WITH A TRUCK.

The EMPLOYER DENIED THE CLAIM ON THE GROUNDS THAT THE DEATH
DID NOT ARISE OUT OF NOR IN THE COURSE OF DECEDANT' S EMPLOYMENT.

Claimant's counsel alleges that the  ecease ha been employe 

24 HOURS A DAY AND THE EMPLOYER SUBSTANTIATED THIS.

The referee foun that even viewing the evi ence favorably
TOWARDS CLAIMANT, I.E. , TAKING INTO CONSIDERATION THE DECEDANT* S
CON ERSATIONS AND SELLING DURING THE E ENING HOURS, THAT THERE WAS
A 12 HOUR LAPSE BETWEEN DECEDANT1 S FINAL PEST CONTROL SPRAYING ACTI
 ITIES ON SEPTEMBER 27 AND HIS DEATH.

The referee co cluded that deceda t* s prese ce at the taver 
HAD BEEN PURELY SOCIAL AND THE BUSINESS CON ERSATIONS HE HAD HAD WITH
OTHERS WERE CASUAL IN NATURE, E EN CONSIDERING DECEDANT HAD BEEN PRO
MOTING GOODWILL FOR HIS EMPLOYER AT THAT TIME. ALSO THE DRINKING
DURING THE AFTERNOON AND E ENING ADDED A RISK OF INJURY. HOWE ER,
THE 12 HOUR LAPSE IS THE CRITICAL CRITERIA AND IS ENTITLED TO BE GI EN
THE GREATEST WEIGHT. CLAIMANT HA E FAILED TO SUSTAIN THEIR BURDEN
OF PROOF.

The boar , on  e novo review, a opts the fin ings an conclu

sions OF THE REFEREE.

ORDER
The ORDER OF THE REFEREE, DATED MARCH 1 7 , 1 9 7 6, IS AFFIRMED.
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CLAIM NO. HA 708092 

EVERETT GROGAN, CLAIMANT 
W 0 A 0 FRANKLIN, CLAIMANT'S ATTY. 
DEPT. OF JUSTICE, DEFENSE ATTY. 
OWN MOTION ORDER 

AUGUST 1 O, 1976 

ON.MAY 25, 1976 THE CLAIMANT, THROUGH HIS ATTORNEY, REQUESTED 
THE BOARD TO EXERCISE ITS OWN MOTION JURISDICTION, PURSUANT TO ORS 
6 5 6 • 2 7 8, AND REOPEN HIS CLAIM FOR AN INDUSTRIAL INJURY SUFFERED ON 
DECEMBER 3 0, 1958 • IN SUPPORT OF THE REQUEST THE CLAIMANT FURNISHED 
MEDICAL REPORTS FROM DR 0 GREWE. 

PURSUANT TO 8 3 -31 0 ET SEQ, BOARD'S RULES OF PRACTICE AND PRO
CEDURE, THE STATE ACCIDENT INSURANCE FUND, ON MAY 2 6, 197 6, WAS FOR
WARDED A COPY OF CLAIMANT'S REQUEST TOGETHER WITH THE ATTACHED MEDI

CAL REPORTS AND ADVISED THAT IT HAD 20 DAYS WITHIN WHICH TO ADVISE THE 
BOARD OF ITS POSITION. 

0N AUGUST 2, 1976 THE FUND FURNISHED THE BOARD A COPY OF THE 
RESULTS OF THE EXAM I NATION CONDUCTED BY ORTHOPAEDIC CONSULTANTS 
WHICH INDICATED THAT CLAIMANT'S PROBLEMS WERE DUE TO THE NORMAL 
PROGRESSION OF DEGENERATION AND THAT HIS CONDITION WAS STABLE. THE 
FUND OPPOSED REOPENING THE CLAIM. 

THE BOARD, AFTER GIVING DUE CONSIDERATION TO THE MEDICAL RE
PORTS FROM DR 0 GREWE AND FROM ORTHOPAEDIC CONSULTANTS, IS MORE PER
SUADED BY THE LATTER REPORT WHICH INDICATES THAT CLAIMANT'S CONDI
TION IS STATIONARY AND APPARENTLY HAS BEEN SO FOR MANY YEARS - THAT 
NO FURTHER SURGICAL TREATMENT OF ANY KIND IS NECESSARY OR ADVISED. 
ORTHOPAEDIC CONSULTANTS FELT CLAIMANT WAS MOST LIKELY UNEMPLOYABLE 

CAUSE OF LACK OF MOTIVATION, TOTALLY AND 1 8 YEARS STANDING, ALL OF 
WHICH WOULD MAKE IT IMPOSSIBLE TO REHABILITATE CLAIMANT IN ANY MAN
NER. THEY DID NOT FEEL, CONSIDERING THE TWO LAMINECTOMIES, THAT 
CLAIMANT'S PERMANENT PARTIAL DISABILITY WAS GREATER THAN MODERATE 
ANO FOUND THAT THERE HAD BEEN SOME NORMAL PROGRESSION OF HIS DEGEN
ERATIVE CHANGES IN THE CERVICAL REGION. THEY SAID IT WOULD BE IMPOS
SIBLE TO DETERMINE WHETHER THE CERVICAL LAMINECTOMY PERFORMED BY 
DR. GREWE ON JUNE 6, 197 5 WAS NECESSITATED BY THE CERVICAL LAMINEC

TOMV AND DECOMPRESSION OF NERVE ROOTS ON THE LEFT SIDE PERFORMED 
IN AUGUST, 1962 0 

ORDER 

THE REQUEST FOR THE BOARD TO EXERCISE ITS OWN MOTION JURISDIC
TION, PURSUANT TO ORS 656 0 278, AND REOPEN CLAIMANT'S CLAIM IS HEREBY 
OENIED 0 

WCB CASE NO. 76-1 

ROBERT LUTZ, CLAIMANT 
WILLIAM WHITNEY, CLAIMANT'S ATTY. 
MERLIN MILLER, DEFENSE ATTY. 
REQUEST FOR REVIEW BY CLAIMANT 

AUGUST 11, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND PHILLIPS. 

THE CLAIMANT SEEKS REVIEW BY THE BOARD OF THE REFEREE'S ORDER 
WHICH AWARDED CLAIMANT 32 DEGREES FOR 1 0 PER CENT UNSCHEDULED BACK 
DISAB ILITY0 
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-SAIF CLAIM NO. HA 708092 AUGUST 10, 1976

EVERETT GROGAN, CLAIMANT
W. A. FRANKLIN, CLAIMANT S ATTY.
DEPT. OF JUSTICE, DEFENSE ATTY.
OWN MOTION ORDER

On MAY 2 5 , 1 9 7 6 THE CLAIMANT, THROUGH HIS ATTORNEY, REQUESTED

THE BOARD TO EXERCISE ITS OWN MOTION JURISDICTION, PURSUANT TO ORS
6 56 . 27 8, AND REOPEN HIS CLAIM FOR AN INDUSTRIAL INJURY SUFFERED ON
DECEMBER 30, 1958. IN SUPPORT OF THE REQUEST THE CLAIMANT FURNISHED
MEDICAL REPORTS FROM DR. GREWE.

Pursuant to 83-3io et seq, boar ’s rules of practice an pro

cedure, THE STATE ACCIDENT INSURANCE FUND, ON MAY 2 6 , 1 9 76 , WAS FOR
WARDED A COPY OF CLAIMANT S REQUEST TOGETHER WITH THE ATTACHED MEDI
CAL REPORTS AND AD ISED THAT IT HAD 2 0 DAYS WITHIN WHICH TO AD ISE THE
BOARD OF ITS POSITION.

On AUGUST 2 , 1 976 THE FUND FURNISHED THE BOARD A COPY OF THE

RESULTS OF THE EXAMINATION CONDUCTED BY ORTHOPAEDIC CONSULTANTS
WHICH INDICATED THAT CLAIMANT'S PROBLEMS WERE DUE TO THE NORMAL
PROGRESSION OF DEGENERATION AND THAT HIS CONDITION WAS STABLE. THE
FUND OPPOSED REOPENING THE CLAIM.

The boar , after giving  ue consi eration to the me ical re

ports FROM DR. GREWE AND FROM ORTHOPAEDIC CONSULTANTS, IS MORE PER
SUADED BY THE LATTER REPORT WHICH INDICATES THAT CLAIMANT'S CONDI
TION IS STATIONARY AND APPARENTLY HAS BEEN SO FOR MANY YEARS THAT
NO FURTHER SURGICAL TREATMENT OF ANY KIND IS NECESSARY OR AD ISED.
ORTHOPAEDIC CONSULTANTS FELT CLAIMANT WAS MOST LIKELY UNEMPLOYABLE
CAUSE OF LACK OF MOTI ATION, TOTALLY AND 1 8 YEARS STANDING, ALL OF
WHICH WOULD MAKE IT IMPOSSIBLE TO REHABILITATE CLAIMANT IN ANY MAN
NER. THEY DID NOT FEEL, CONSIDERING THE TWO LAMINECTOMIES, THAT
CLAIMANT'S PERMANENT PARTIAL DISABILITY WAS GREATER THAN MODERATE
AND FOUND THAT THERE HAD BEEN SOME NORMAL PROGRESSION OF HIS DEGEN
ERATI E CHANGES IN THE CER ICAL REGION. THEY SAID IT WOULD BE IMPOS
SIBLE TO DETERMINE WHETHER THE CER ICAL LAMINECTOMY PERFORMED BY
DR. GREWE ON JUNE 6 , 1 9 7 5 WAS NECESSITATED BY THE CER ICAL LAMINEC
TOMY AND DECOMPRESSION OF NER E ROOTS ON THE LEFT SIDE PERFORMED
IN AUGUST, 1962.

ORDER
The request for the boar to exercise its own motion juris ic

tion, PURSUANT TO ORS 656.278, AND REOPEN CLAIMANT'S CLAIM IS HEREBY
DENIED.

WCB CASE NO. 76-1 AUGUS 11, 1976

ROBER LU Z, CLAIMAN WILLIAM WHITNEY, CLAIMANT'S ATTY.
MERLIN MILLER, DEFENSE ATTY.
REQUEST FOR RE IEW BY CLAIMANT

Reviewe by boar members wilson an Phillips.

The CLAIMANT SEEKS RE IEW BY THE BOARD OF THE REFEREE'S ORDER
WHICH AWARDED CLAIMANT 32 DEGREES FOR 10 PER CENT UNSCHEDULED BACK
DISABILITY.
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CLAIMANT IS 2 5 YEARS OLD AND HAS COMPLETED NEARLY TWO YEARS 
OF COLLEGE - PRIOR TO HIS JOB AS A TIRE RETREADER 1 THE CLAIMANT HAD A 

BACKGROUND OF LIGHTER WORK, E 0 G 0 1 BANK EMPLOYEE, POSTAL CARRIER, 
AND MANAGER OF A PLAID PANTRY GROCERY STORE 0 

CLAIMANT SUFFERED A COMPENSABLE INJURY ON J
0

ULV 16, 1 975 WHILE 
HE WAS UNLOADING TIRES ON THE GROUND FROM A TRUCK. THE TRUCK DRI
VER, APPARENTLY UNAWARE OF CLAIMANT• S PREOCCUPATION WITH STACKING 
THE TIRES ALREADY ON THE GROUND, THREW ANOTHER TIRE FROM THE TRUCK 

ON TO THE GROUND AND ACCIDENTLY HIT CLAIMANT IN THE BACK 0 CLAIMANT 
WORKED THE REMAINING PORTION OF THE DAV BUT DID NOT WORK THE FOLLOW
ING DAV AND SAW DR 0 CHEATHAM ON JULY 17, 1975 AND AGAIN ON JULY 21 AND 
JULY 2 9 • HE WAS THEN REFERRED TO DR. HO WHO STATED, AFTER EXAMINING 
CLAIMANT ON AUGUST 1 3, 197 5, THAT IT WAS ANTIC I PATED CLAIMANT COULD 
RETURN TO WORK WITHIN ONE TO TWO WEEKS WITH MINIMAL, IF ANY, PERMA
NENT PARTIAL IMPAIRMENT OF FUNCTION FROM HIS INJURY. 

CLAIMANT ALLEGES THAT THE EMPLOYER WOULD NOT TAKE HIM BACK 
UNLESS HE HAO 100 PER CENT CLEARANCE FOR RETURN TO REGULAR WORK 0 THE 
EMPLOYER STATES THAT .IT HAD NO T LIGHT-TYPE• WORK AT THE TIME BUT 
WOULD EMPLOY HIM WHEN HE WAS RELEASED TO RETURN TO REGULAR WORK 0 

VOCATIONAL REHABILITATION WAS RECOMMENDED AND, AFTER SEVERAL EVALU
ATIONS, IT WAS DETERMIN::CD THAT CLAIMANT WOULD NOT BE ABLE TO RETURN 
TO HIS OLD JOB 0 

THE REFEREE FOUND THAT AL.THOUGH THE MEDICAL. REPORTS ALL. INDI
CATE THAT CLAIMANT HAS MINIMAL PERMANENT UPPER BACK DISABILITY, 
CLAIMANT HAS NOT WORKED SINCE HIS INJURY AND CLAIMS HE HAS DIFFICULTY 
IN OBTAINING EMPLOYMENT BECAUSE OF HIS • BAD BACK•• HE FOUND NO EVI
DENCE THAT CLAIMANT WAS VOCATIONALLY HANDICAPPED, IN FACT THE ISSUE 
WAS NOT RAI SED 0 

THE REFEREE FOUND THAT CLAIMANT, WITH HIS BETTER THAN AVERAGE 
EDUCATION, AND EXPERIENCE IN CLERICAL WORK AND OTHER JOBS REQUIRING 
LIGHT PHYSICAL EFFORT, HAD AN EXCELLENT CHANCE OF RETURNING TO THE 
LABOR MARKET IN A DIFFERENT TYPE OF JOB THAN THAT WHICH HE WAS DOING 
AT THE TIME HE WAS INJURED. ACTUALLY CLAIMANT COULD HAVE WORKED IN 
THE OFFICE OF THE EMPLOYER BUT ELECTED TO WORK IN THE SHOP BECAUSE 
THE RETREADERT S PAV WAS BETTER. 

THE CLAIM HAD BEEN CLOSED BY A DETERMINATION ORDER MAILED 
DECEMBER 3 1 , 197 5 WHICH AWARDED CL.Al MANT 1 6 DEGREES FOR 5 PER CENT 
UNSCHEDULED DORSAL BACK DISABILITY. THE REFEREE CONCLUDED THAT 
CLAIMANT HAD ONLY MINIMAL LOSS OF EARNING CAPACITY AND WITH HIS EDU
CATIONAL AND EMPLOYMENT BACKGROUND A WIDE FIELD OF REALISTIC JOB 
OPPORTUNITIES EXISTED FOR HIM, THEREFORE, CLAIMANT• SLOSS OF EARNING 
CAPACITY DID NOT EXCEED 1 0 PER CENT. 

THE BOARD, ON DE NOVO REVIEW, AFFIRMS THE REFEREE• S ·ORDER. 

ORDER 

THE ORDER OF THE REFEREE, DATED MARCH 23, 1 976, IS AFFIRMED. 

-1 2 9 -

Claimant is 25 years ol an has complete nearly two years

OF COLLEGE PRIOR TO HIS JOB AS A TIRE RETREADER, THE CLAIMANT HAD A
BACKGROUND OF LIGHTER WORK, E.G. , BANK EMPLOYEE, POSTAL CARRIER,
AND MANAGER OF A PLAID PANTRY GROCERY STORE.

Claimant suffere a compensable injury on July 1 6 , 1975 while

HE WAS UNLOADING TIRES ON THE GROUND FROM A TRUCK. THE TRUCK DRI
 ER, APPARENTLY UNAWARE OF CLAIMANT'S PREOCCUPATION WITH STACKING
THE TIRES ALREADY ON THE GROUND, THREW ANOTHER TIRE FROM THE TRUCK
ON TO THE GROUND AND ACCIDENTLY HIT CLAIMANT IN THE BACK. CLAIMANT
WORKED THE REMAINING PORTION OF THE DAY BUT DID NOT WORK THE FOLLOW
ING DAY AND SAW DR. CHEATHAM ON JULY 1 7, 1 9 7 5 AND AGAIN ON JULY 2 1 AND
JULY 2 9. HE WAS THEN REFERRED TO DR. HO WHO STATED, AFTER EXAMINING
CLAIMANT ON AUGUST 1 3 , 1 97 5 , THAT IT WAS ANTICIPATED CLAIMANT COULD
RETURN TO WORK WITHIN ONE TO TWO WEEKS WITH MINIMAL, IF ANY, PERMA
NENT PARTIAL IMPAIRMENT OF FUNCTION FROM HIS INJURY.

Claimant alleges that the employer woul not take him back

UNLESS HE HAD 100 PER CENT CLEARANCE FOR RETURN TO REGULAR WORK. THE
EMPLOYER STATES THAT IT HAD NO 'LIGHT-TYPE' WORK AT THE TIME BUT
WOULD EMPLOY HIM WHEN HE WAS RELEASED TO RETURN TO REGULAR WORK.
 OCATIONAL REHABILITATION WAS RECOMMENDED AND, AFTER SE ERAL E ALU
ATIONS, IT WAS DETERMINED THAT CLAIMANT WOULD NOT BE ABLE TO RETURN
TO HIS OLD JOB.

The referee found th t  lthough the medic l reports ALL INDI
CATE THAT CLAIMANT HAS MINIMAL PERMANENT UPPER BACK DISABILITY,
CLAIMANT HAS NOT WORKED SINCE HIS INJURY AND CLAIMS HE HAS DIFFICULTY
IN OBTAINING EMPLOYMENT BECAUSE OF HIS BAD BACK' . HE FOUND NO E I
DENCE THAT CLAIMANT WAS  OCATIONALLY HANDICAPPED, IN FACT THE ISSUE
WAS NOT RAISED.

The referee foun that claimant, with his better than average

EDUCATION, AND EXPERIENCE IN CLERICAL WORK AND OTHER JOBS REQUIRING
LIGHT PHYSICAL EFFORT, HAD AN EXCELLENT CHANCE OF RETURNING TO THE
LABOR MARKET IN A DIFFERENT TYPE OF JOB THAN THAT WHICH HE WAS DOING
AT THE TIME HE WAS INJURED. ACTUALLY CLAIMANT COULD HA E WORKED IN
THE OFFICE OF THE EMPLOYER BUT ELECTED TO WORK IN THE SHOP BECAUSE
THE RETREADER' S PAY WAS BETTER.

The claim ha been close by a  etermination or er maile 

DECEMBER 3 1 , 1 9 75 WHICH AWARDED CLAIMANT 16 DEGREES FOR 5 PER CENT
UNSCHEDULED DORSAL BACK DISABILITY. THE REFEREE CONCLUDED THAT
CLAIMANT HAD ONLY MINIMAL LOSS OF EARNING CAPACITY AND WITH HIS EDU
CATIONAL AND EMPLOYMENT BACKGROUND A WIDE FIELD OF REALISTIC JOB
OPPORTUNITIES EXISTED FOR HIM, THEREFORE, CLAIMANT1 S LOSS OF EARNING
CAPACITY DID NOT EXCEED 10 PER CENT.

The boar , on  e novo review, affirms the referee's or er,

ORDER
The ORDER OF THE REFEREE, DATED MARCH 2 3 , 1 976 , IS AFFIRMED.
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B CASE NO. 75-819 

CLARA B. LA HAIE, CLAIMANT 
CHARLES SEAGRAVES, CLAIMANT'S ATTY. 

LYLE VELURE, DEFENSE ATTY. 

ORDER OF DISMISSAL 

AUGUST 11, 1976 

A REQUEST FOR REVIEW, HAVING BEEN DUL.Y FILED WITH THE WORKMEN'S 

COMPENSATION BOARD IN THE ABOVE ENTITLED MATTER BY THE CLAIMANT, AND 
SAID REQUEST FOR REVIEW NOW HAVING BEEN WITHDRAWN, 

IT IS THEREFORE ORDERED THAT THE REQUEST FOR REVIEW NOW PENDING 

BEFORE THE BOARD IS HEREBY DISMISSED AND THE ORDER OF THE REFEREE IS 

FINAL. BY OPERATION OF L.AW 0 

WCB CASE NO. 75-3035 

ISAAC HARPOLE, SR. CLAIMANT 
MICHAEL. FRYAR, CL.AIM ANT\ S ATTY. 

DEPT. OF JUSTICE, DEFENSE ATTY. 

REQUEST FOR REVIEW BY SAIF 

AUGUST 11, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE. 

THE STATE ACCIDENT INSURANCE FUND REQUESTS BOARD REVIEW OF THE 

REFEREE'S ORDER WHICH REMANDED CLAIMANT'S CLAIM TO IT TO PROVIDE THE 

BENEFITS PROVIDED BY L.AW. 

CL.Al MANT WAS EMPLOYED FOR 2 5 YEARS BY THE CITY OF PORTL.AND. 

FOR THE LAST 1 5 YEARS AS A MECHANICAL. SWEEPER OPERATOR. IN APRIL 

OR MAY, 1 975 CL.AIMANT HAD SYMPTOMS' SIMILAR TO ASTHMA' AND 'BURN

ING IN THE RIGHT LUNG'• HE WAITED TWO MONTHS UNTIL IT WAS TIME FOR 

HIS ANNUAL PHYSICAL EXAMINATION BY DR. GOLDMAN TO SEE A PHYSICIAN. 

DR. GOLDMAN REFERRED CLAIMANT TO DR. GREVE, A PULMONARY 

SPECIALIST, WHO DIAGNOSED VASOMOTOR RHINITIS. BOTH DRS. GOL.DMAN AND 

GREVE OPINED THAT CLAIMANT'S SYMPTOMS WERE RELATED TO DUST AND THEY 

RECOMMENDED CLAIMANT 'REFRAIN FROM THE TYPE OF WORK WHICH HE WAS 

DOING'• DR. GREVE' S FELT THAT THE NOXIOUS PARTICLES IN THE DUST WHICH 

CLAIMANT I NH AL.ED COULD HAVE BAD RESUL. TS, 

IN JULY, I 97 5 CLAIMANT'S CONDITION w'oRSENED AND HE FIL.ED A 

CL.AIM WHICH THE STATE ACCIDENT INSURANCE FUND DENIED AS AN OCCUPA

TIONAL DISEASE ON SEPTEMBER 4, 1 975, 

THE REFEREE FOUND THAT CLAIMANT HAD A PRE-EXISTING CONDITION 

WHICH WAS AGGRAVATED BY INHALING DUST DURING THE COURSE OF STREET 

SWEEPING, HE FOUND CLAIMANT'S CLAIM COMPENSABLE AND REMANDED THE 

CLAIM TO THE STATE ACCIDENT INSURANCE FUND FOR ACCEPTANCE THEREOF, 

THE BOARD, ON DE NOVO REVIEW, AFFIRMS THE REFEREE BASED ON 

THE MEDICAL REPORTS AND OPINIONS OF DR. GOLDMAN AND DR. GREVE AND 
THE FACT THAT THERE WAS NO CONTRADICTORY MEDICAL EVIDENCE IN THE 

RECORD. 

ORDER 

THE ORDER OF THE REFEREE, DATED MARCH 3 0, 197 6, IS AFFIRMED, 

-1 3 0 -
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WCB CASE NO. 75-819 AUGUST 11, 1976

CLARA B. LA HAIE, CLAIMANT
CHARLES SEAGRAVES, CLAIMAN S A  Y.
LYLE VELURE, DEFENSE A  Y.
ORDER OF DISMISSAL

A REQUES FOR REVIEW, HAVING BEEN DULY FILED WI H  HE WORKMEN S
COMPENSA ION BOARD IN  HE ABOVE EN I LED MA  ER BY  HE CLAIMAN , AND
SAID REQUES FOR REVIEW NOW HAVING BEEN WI HDRAWN,

It is therefore or ere that the request for review now pen ing
BEFORE THE BOARD IS HEREBY DISMISSED AND THE ORDER OF THE REFEREE IS
FINAL BY OPERATION OF LAW.

WCB CASE NO. 75-3035 AUGUST 11, 1976

ISAAC HARPOLE, SR., CLAIMANT
MICHAEL FRYAR, CLAIMANT S ATTY.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR RE IEW BY SAIF

Reviewe by boar members wilson an moore.

The state acci ent insurance fun requests boar review of the
referee s or er which reman e claimant s claim to it to provi e the
benefits provi e by law.

Claimant was employe for 25 years by the city of Portlan ,
FOR THE LAST 1 5 YEARS AS A MECHANICAL SWEEPER OPERATOR. IN APRIL
OR MAY, 1 9 7 5 CLAIMANT HAD SYMPTOMS 'SIMILAR TO ASTHMA’ AND 'BURN
ING IN THE RIGHT LUNG1, HE WAITED TWO MONTHS UNTIL IT WAS TIME FOR
HIS ANNUAL PHYSICAL EXAMINATION BY DR. GOLDMAN TO SEE A PHYSICIAN.

Dr. GOLDMAN REFERRED CLAIMANT TO DR. GRE E , A PULMONARY
SPECIALIST, WHO DIAGNOSED  ASOMOTOR RHINITIS. BOTH DRS. GOLDMAN AND
GRE E OPINED THAT CLAIMANT'S SYMPTOMS WERE RELATED TO DUST AND THEY
RECOMMENDED CLAIMANT 'REFRAIN FROM THE TYPE OF WORK WHICH HE WAS
DOING1. DR. greve s FELT THAT THE NOXIOUS PARTICLES IN THE DUST WHICH
CLAIMANT INHALED COULD HA E BAD RESULTS.

In JULY, 1 97 5 CLAIMANT'S CONDITION WORSENED AND HE FILED A
CLAIM WHICH THE STATE ACCIDENT INSURANCE FUND DENIED AS AN OCCUPA
TIONAL DISEASE ON SEPTEMBER 4 , 1 9 7 5 .

The referee foun that claimant ha a pre existing con ition

WHICH WAS AGGRAVA ED BY INHALING DUS DURING  HE COURSE OF S REE 
SWEEPING. HE FOUND CLAIMAN 'S CLAIM COMPENSABLE AND REMANDED  HE
CLAIM  O  HE S A E ACCIDEN INSURANCE FUND FOR ACCEP ANCE  HEREOF.

The board, o de  ovo review, affirms the referee based o 
THE MEDICAL REPORTS AND OPINIONS OF DR. GOLDMAN AND DR. GRE E AND
THE FACT THAT THERE WAS NO CONTRADICTORY MEDICAL E IDENCE IN THE
RECORD.

ORDER
The ORDER OF THE REFEREE, DATED MARCH 30, I 97 6 , IS AFFIRMED.
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C1...AIMANT' S COUNSEL. IS AWARDED A REASONABL.E ATTORNEY FEE FOR 
HIS SERVICES IN CONNECTION WITH BOARD REVIEW, IN THE SUM OF 3 5 0 COL.
LARS PAYABLE BY THE STATE ACCIDENT INSURANCE FUND, 

SAIF CLAIM NO. ZS 141617 

LEO D. CARPENTER, CLAIMANT 
ERIC B, L.INDAUER, CL.AIMANT' S ATTY. 
DEPT, OF JUSTICE, DEFENSE ATTY. 
OWN MOTION ORDER 

AUGUST 11, 1976 

CL.AIMANT HAO SUSTAINED A COMPENSABL.E INJURY ON AUGUST 3, 1965, 
CL.AIM WAS CL.OS ED WITH AWARD OF 7 2 • 5 DEGREES FOR 5 0 PE.R CENT LOSS OF 
AN ARM FOR UNSCHEDULED 0ISABIL.ITY. CL.AIMANT' S AGGRAVATION RIGHTS 
EXPIRED ON AUGUST 3, 1970 ANO ON NOVEMBER 2 1 , 197 5 CLAIMANT, FOR 
THE SECOND TIME·, REQUESTED THE BOARD TO EXERCISE ITS OWN MOTION JUR
ISDICTION, PURSUANT TO ORS 656,278, ANO REOPEN HIS CL.AIM BASED UPON 
THE MEDICAL. REPORT OF DR, BUSA DATED NOVEMBER 17, 1975. 

0N DECEMBER 9, 1975 THE BOARD, FINDING THE EVIDENCE BEFORE IT 
WAS NOT SUFFICIENT EVIDENCE TO ENABL.E IT TO DETERMINE THE MERITS OF 
THE REQUEST, REFERRED THE MATTER TO THE HEARINGS DIVISION WITH IN
STRUCTIONS TO HOLD A HEARING AND TAKE EVIDENCE ON THE ISSUE OF WHE
THER CL.AIMANT' S PRESENT CONDITION IS RELATED TO H·Is 1965 INDUSTRIAL 
INJURY, UPON CONCLUSION OF THE HEARING THE REFEREE WAS TO CAUSE A 
TRANSCRIPT OF THE PROCEEDING TO BE PREPARED ANO SUBMITTED TO THE 
BOARD TOGETHER W 1TH HIS RE COMMENDATIONS. 

ON FEBRUARY 1 9, 1 976 A HEARING WAS HEL.D BEFORE REFEREE JOHN 
F, DRAKE - HIS RE;COMMENDATIONS WERE SUBMITTED TO THE BOARD ON JULY 
28, 1976, 

THE BOARD ADOPTS THE REFEREE'S RECOMMENDATION,. A COPY OF 
WHICH IS ATTACHED HERETO AND, BY THIS REFERENCE, MADE A PART THEREOF, 

ORDER 

CLAIMANT'S CL.AIM IS REMANDED TO THE STATE ACCIDENT INSURANCE 
FUND FOR THE PAYMENT OF COMPENSATION, AS PROVIDED BY LAW, COMMENC
ING NOVEMBER 1 7, 197 5 ANO UNTIL. THE CLAIM IS CLOSED PURSUANT TO THE 
PROVISIONS OF ORS 656,278, 

CLAIMANT'S COUNSEL. JS AWARDED AS A REASONABLE ATTORNEY FEE 
A SUM EQUAL TO 2 5 PER CENT OF THE COMPENSATION FOR TEMPORARY TOTAL 
DISABILITY PAID TO CL.AIMANT AS A RESULT OF THIS ORDER, PAYABLE OUT OF 
sAio COMPENSATION AS PAID, NOT TO EXCEED A MAXIMUM OF 5 0 0 DOLLARS, 

IF' UPON CL.OSURE CL.AIMANT SHALL RECEIVE AN ADDITIONAL AWARD FOR 
PERMANENT PARTIAL. DISABILITY, THE CLAIMANT'S COUNSEL SHALL BE ENTIT
LED TO A SUM EQUAL TO 2 5 PER CENT OF SUCH ADDITIONAL COMPENSATION 
PAYABLE OUT OF SAID COMPENSATION AS PAID, NOT TO EXCEED A MAXIMUM OF 
2,000 DOLLARS, 

-1 3 I -

Claimant s counsel is awar e a reasonable attorney fee for

his services in connection with bo rd review, in THE SUM OF 3 5 0 DOL
LARS PAYABLE BY THE STATE ACCIDENT INSURANCE FUND.

SAIF CLAIM NO. ZB 141617 AUGUST 11, 1976

LEO D. CARPENTER, CLAIMANT
eric b. lin auer, claimant s atty.
DEPT. OF JUSTICE, DEFENSE ATTY.
OWN MOTION ORDER

Cl im nt HAD SUSTAINED A COMPENSABLE INJURY ON AUGUST 3 , 1 96 5 ,
CLAIM WAS CLOSED WITH AWARD OF 72.5 DEGREES FOR 5 0 PER CENT LOSS OF
AN ARM FOR UNSCHEDULED DISABILITY. CLAIMANT'S AGGRA ATION RIGHTS
EXPIRED ON AUGUST 3 , 1 9 7 0 AND ON NO EMBE R 2 1 , 1 9 7 5 CLAIMANT, FOR
THE SECOND TIME, REQUESTED THE BOARD TO EXERCISE ITS OWN MOTION JUR
ISDICTION, PURSUANT TO ORS 656.278, AND REOPEN HIS CLAIM BASED UPON
THE MEDICAL REPORT OF DR. BUSA DATED NO EMBER 1 7 , 1 97 5 .

On DECEMBER 9 , 1 9 75 THE BOARD, FINDING THE E IDENCE BEFORE IT
WAS NOT SUFFICIENT E IDENCE TO ENABLE IT TO DETERMINE THE MERITS OF
THE REQUEST, REFERRED THE MATTER TO THE HEARINGS DI ISION WITH IN
STRUCTIONS TO HOLD A HEARING AND TAKE E IDENCE ON THE ISSUE OF WHE
THER C LAI MANT S PRESENT CONDITION IS RELATED TO HIS 1 96 5 INDUSTRIAL
INJURY. UPON CONCLUSION OF THE HEARING THE REFEREE WAS TO CAUSE A
TRANSCRIPT OF THE PROCEEDING TO BE PREPARED AND SUBMITTED TO THE
BOARD TOGETHER WITH HIS RECOMMENDATIONS.

On FEBRUARY 1 9 , 1 97 6 A HEARING WAS HELD BEFORE REFEREE JOHN
F. DRAKE HIS RECOMMENDATIONS WERE SUBMITTED TO THE BOARD ON JULY
28, 1976.

The boar a opts the referee s recommen ation, a copy of

WHICH IS ATTACHED HERETO AND, BY THIS REFERENCE, MADE A PART THEREOF.

ORDER

Claimant s claim is reman e to the state acci ent insurance
FUND FOR THE PAYMENT OF COMPENSATION, AS PRO IDED BY LAW, COMMENC
ING NO EMBER 1 7 , 1 97 5 AND UNTIL THE CLAIM IS CLOSED PURSUANT TO THE
PRO ISIONS OF ORS 6 5 6 . 2 7 8 .

Claimant s counsel is awar e as a reasonable attorney fee
A SUM EQUAL  O 2 5 PER CEN OF  HE COMPENSA ION FOR  EMPORARY  O AL
DISABILI Y PAID  O CLAIMAN AS A RESUL OF  HIS ORDER, PAYABLE OU OF
SAID COMPENSA ION AS PAID, NO  O EXCEED A MAXIMUM OF 5 00 DOLLARS.

If upon closure claimant shall receive an a  itional awar for
PERMANENT PARTIAL DISABILITY, THE CLAIMANT'S COUNSEL SHALL BE ENTIT
LED TO A SUM EQUAL TO 2 5 PER CENT OF SUCH ADDITIONAL COMPENSATION
PAYABLE OUT OF SAID COMPENSATION AS PAID, NOT TO EXCEED A MAXIMUM OF
2,000 DOLLARS.
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NO. 
CLAIM NO. 

C 67227 
B 150256 

ROBERT B. BENNETT, CLAIMANT 
DAVID GUYETT, CLAIMANT'S ATTY. 
DEPT. OF JUSTICE, DEFENSE ATTY. 
OWN MOTION ORDER 

AUGUST 11, 1976 

ON JULY 27, 1976 CLAIMANT, BY AND THROUGH HIS ATTORNEY, RE
QUESTED THE BOARD TO EXERCISE ITS OWN MOTION JURISDICTION, PURSUANT 
TO ORS 6 5 6 • 2 7 8 1 AND REOPEN HIS CLAIMS ANO AUTHORIZE OR, BERNSON TO 
PERFORM SURGERY FOR A HERNIATED DISC PROBLEM IN THE LUMBAR AREA. 
THE REQUEST WAS SUPPORTED BY DR, BERNSON' S REPORT ADDRESSED TO THE 
STATE ACCIDENT INSURANCE FUND, DATED JANUARY 30 1 1976, WHEREIN HE 
EXPRESSED HIS OPINION THAT THE NECESSITY FOR THE SURGERY WAS RELATED 
TO CLAIM~NT 1 S 1961 INJURY.WHICH WAS FURTHER AGGRAVATED BY HIS INJURY 
IN 1967 0 

CLAIMANT'S INITIAL BACK INJURY OCCURRED IN 1961 WHILE HE WAS 
EMPLOYED BY DOUGLAS VENEER COMPANY - THEREAFTER, HE AGGRAVATED HIS 
BACK WHILE WORKING FOR THE CITY OF MEDFORD IN 1967, HIS FIRST CLAIM 
WAS DENOMINATED C 67227 AND THE SECOND, B 150256. 

ON AUGUST 2, 1976, THE STATE ACCI.DENT INSURANCE FUND RESPONDED 
STATING THAT CLAIMANT AT THE PRESENT TIME HAD AN OPEN CLAIM, C 39505S 1 

FOR WHICH HE IS RECEIVING COMPENSATION FOR TIME LOSS FOR AN INJURY 
SUFFERED ON SEPTEMBER 15 1 19 72. THE FUND DENIES ANY RESPONSIBILITY 
FOR CLAIMANT'S LOW BACK PROBLEMS, STATING ALL THE PROBLEMS WHICH 
CLAIMANT HAS HAD SUBSEQUENT TO 197 0 HAVE BEEN IN THE CERVICAL AREA, 

THE BOARD, AFTER DUE CONSIDERATION, CONCLUDES THAT OR, BERN
SON' S REPORT IS SUFFICIENT TO ESTABLISH A CAUSAL RELATIONSHIP BETWEEN 
CLAIMANT'S PRESENT NEED FOR SURGERY IN THE LUMBAR AREA OF THE SPINE 
ANO HIS INDUSTRIAL INJURY SUFFERED IN 1961 AND WHICH WAS SUBSEQUENTLY 

AGGRAVATED IN 196 7 AND, FURTHERMORE, IF THE RECOMMENDED SURGERY IS 
NOT PERFORMED, CLAIMANT'S CONDITION WILL WORSEN AND PERHAPS PREVENT 
HIM FROM ENGAGING IN ANY TYPE OF EMPLOYMENT. 

ORDER 

CLAI MANT 1 S CLAIM FOR AN INDUSTRIAL INJURY SUFFERED IN 1961 1 

DESIGNATED AS CLAIM N0 0 C 67227, IS REMANDED TO THE. STATE ACCIDENT 
INSURANCE FUND WHICH IS DIRECTED TO FURNISH CLAIMANT THE MEDICAL 
TREATMENT RECOMMENDED BY DR 0 BERNSON AND TO PAY CLAIMANT COMPEN
SATION, AS PROVIDED BY LAW, UNTIL HIS CONDITION BECOMES MEDICALLY 
STATIONARY AND HIS CLAIM CAN BE CLOSED PURSUANT TO ORS 656 0 278 0 

CLAIMANT'S COUNSEL IS AWARDED AS A REASONABLE ATTORNEY FEE 
FOR OBTAINING THE REOPENING OF CLAIMANT'S CL.AIM, A SUM EQUAL TO 2 5 
PER CENT OF THE COMPENSATION CLAIMANT SHALL. RECEIVE FOR TEMPORARY 
TOTAL DISABILITY, PAYABLE OUT OF SAID COMPENSATION AS PAID TO A MAXI
MUM OF 500 DOLLARS. UPON CLOSURE OF CLAIMANT'S CLAIM, PURSUANT TO 
ORS 6 5 6 • 2 7 8, A FURTHER ORDER WILL BE ENTERED AND, AT THAT TIME, 
CLAIMANT'S COUNSEL WILL BE AWARDED AS AN ATTORNEY FEE, 2 5 PE.R CENT 
OF ANY COMPENSATION CLAIMANT MAY RECEIVE FOR PERMANENT PARTIAL DIS
ABILITY IN THE OWN MOTION DETERMINATION. 

-1 32 -

-1976CLAIM NO. C 67227
CLAIM NO. B 150256 AUGUS 11

ROBER B. BENNE  , CLAIMAN DA ID GUYETT, CLAIMANT* S ATTY.
DEPT. OF JUSTICE, DEFENSE ATTY.
OWN MOTION ORDER

On JULY 2 7 , 1 9 7 6 CLAIMANT, BY AND THROUGH HIS ATTORNEY, RE
QUESTED THE BOARD TO EXERCISE ITS OWN MOTION JURISDICTION, PURSUANT
TO ORS 6 5 6.2 7 8 , AND REOPEN HIS CLAIMS AND AUTHORIZE DR. BERNSON TO
PERFORM SURGERY FOR A HERNIATED DISC PROBLEM IN THE LUMBAR AREA.
THE REQUEST WAS SUPPORTED BY DR. BERNSON*S REPORT ADDRESSED TO THE
STATE ACCIDENT INSURANCE FUND, DATE D JANUARY 3 0 , 1 9 76, WHEREIN HE
EXPRESSED HIS OPINION THAT THE NECESSITY FOR THE SURGERY WAS RELATED
TO CLAIMANT'S 196 1 INJURY.WHICH WAS FURTHER AGGRA ATED BY HIS INJURY
IN 1967.

Claimant's initial back injury occurre in 196 1 while he was

EMPLOYED BY DOUGLAS  ENEER COMPANY THEREAFTER, HE AGGRA ATED HIS
BACK WHILE WORKING FOR THE CITY OF MEDFORD IN 1 96 7 . HIS FIRST CLAIM
WAS DE NOM INATED C 6 7 2 2 7 AND THE SECOND, B 1 5 0 2 5 6 .

On AUGUST 2 , 1 9 76 , THE STATE ACCIDENT INSURANCE FUND RESPONDED
STATING THAT CLAIMANT AT THE PRESENT TIME HAD AN OPEN CLAIM, C 3 95 05 5 ,
FOR WHICH HE IS RECEI ING COMPENSATION FOR TIME LOSS FOR AN INJURY
SUFFERED ON SEPTEMBER 1 5 , 1 9 72 . THE FUND DENIES ANY RESPONSIBILITY
FOR CLAIMANT'S LOW BACK PROBLEMS, STATING ALL THE PROBLEMS WHICH
CLAIMANT HAS HAD SUBSEQUENT TO 1 97 0 HA E BEEN IN THE CER ICAL AREA.

The boar , after  ue consi eration, conclu es that  r. bern
SON* S REPORT IS SUFFICIENT TO ESTABLISH A CAUSAL RELATIONSHIP BETWEEN
CLAIMANT* S PRESENT NEED FOR SURGERY IN THE LUMBAR AREA OF THE SPINE
AND HIS INDUSTRIAL INJURY SUFFERED IN 196 1 AND WHICH WAS SUBSEQUENTLY
AGGRA ATED IN 1 9 6 7 AND, FURTHERMORE, IF THE RECOMMENDED SURGERY IS
NOT PERFORMED, CLAIMANT'S CONDITION WILL WORSEN AND PERHAPS PRE ENT
HIM FROM ENGAGING IN ANY TYPE OF EMPLOYMENT.

ORDER
Claimant's claim for an in ustrial injury suffere in 1961 ,

DESIGNATED AS CLAIM NO. C 6 72 2 7 , IS REMANDED TO THE STATE ACCIDENT
INSURANCE FUND WHICH IS DIRECTED TO FURNISH CLAIMANT THE MEDICAL
TREATMENT RECOMMENDED BY DR. BERNSON AND TO PAY CLAIMANT COMPEN
SATION, AS PRO IDED BY LAW, UNTIL HIS CONDITION BECOMES MEDICALLY
STATIONARY AND HIS CLAIM CAN BE CLOSED PURSUANT TO ORS 6 5 6 . 2 78 .

Claimant's counsel is awar e as a reasonable attorney fee

FOR OBTAINING THE REOPENING OF CLAIMANT S CLAIM, A SUM EQUAL TO 25
PER CENT OF THE COMPENSATION CLAIMANT SHALL RECEI E FOR TEMPORARY
TOTAL DISABILITY, PAYABLE OUT OF SAID COMPENSATION AS PAID TO A MAXI
MUM OF 500 DOLLARS. UPON CLOSURE OF CLAIMANT'S CLAIM, PURSUANT TO
ORS 65 6 . 2 7 8 , A FURTHER ORDER WILL BE ENTERED AND, AT THAT TIME,
CLAIMANT'S COUNSEL WILL BE AWARDED AS AN ATTORNEY FEE, 2 5 PER CENT
OF ANY COMPENSATION CLAIMANT MAY RECEI E FOR PERMANENT PARTIAL DIS
ABILITY IN THE OWN MOTION DETERMINATION.
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WC B CASE NO. 76-88 

ALFRED VAN BLOKLAND, CLAIMANT 
JAMES GIDLEY, CLAIMANT'S ATTY. 
BOB JOSEPH, DEFENSE ATTY. 
REQUEST FOR REVIEW BY CLAIMANT 

AUGUST 11, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE. 

CLAIMANT REQUESTS REVIEW BY THE BOARD OF THE REFEREE'S ORDER 
WHICH DISMISSED HIS REQUEST FOR HEARING FOR LACK OF JURISDICTION. 

CLAIMANT SUFFERED A HEART ATTACK ON FEBRUARY 1 9, 197 5 FOR 
WHICH HE FILED A CLAI M 0 THE EMPLOYER DENIED THE CLAIM ON MAY 5, 197 5 
AND CLAIMANT DID NOT REQUEST A HEARING ON THE DENIAL UNTIL JANUARY 7, 
1976 0 ON MARCH 16, 1 976 THE EMPLOYER FILED A MOTION TO DISMISS ON 
THE GROUNDS THAT THE BOARD LACKED JURISDICTION SINCE MORE THAN 180 
DAYS HAD ELAPSED AFTER CLAIMANT RECEIVED NOTIFICATION OF THE DENIAL. 

THE CLAIMANT'S ATTORNEY CONCEDED THAT NO STATUTORY AUTHORITY 
EXISTED FOR THE POSITION WHICH HE TOOK NOR WAS HE ABLE TO FIND ANY 
OREGON CASE LAW SUPPORTING HIS POSITION, BUT HE REQUESTED THE REFEREE 
TO RECEIVE WHATEVER EVIDENCE WAS AVAILABLE ON THE LIMITED ISSUE OF 
CLAIMANT'S RIGHT TO A HEARING ON THE MERITS. 

THE REFEREE FOUND THAT THE.WORKMEN'S COMPENSATION LAW CREATES 
CERTAIN RIGHTS WHICH NEVER EXISTED BEFORE ITS ENACTMENT AND THAT IT 
IS TO BE LIBERALLY CONSTRUCTED IN FAVOR OF THE WORKMAN - HOWEVER, 
LIBERAL CONSTRUCTION DOES NOT INCLUDE APPLICATION OF THE LAW IN VIO
LATION OF, AND CONTRARY TO, SPECIFIC, UNAMBIGUOUS PROVISIONS OF SUCH 
LAW - IN THIS CASE, ORS 656 0 281 (1) WHICH PROVIDES -

' SUBJECT TO ORS 6 5 G • 31 9 ( UNDERSCORED) , .ANY PARTY OR 
THE BOARD MAY AT ANY TIME REQUEST A HEARING ON ANY 
QUESTION CON CERNI NG A CLAIM.' ( E MP HAS IS SUPPLIED) 

OR S 6 5 6 0 3 1 9 ( 1 ) PROV I DES FOR CERT A I N TI ME L I M IT AT IONS IN W H IC H 
A REQUEST FOR A HEARING ON A DENIAL MUST ( UNDERSCORED) BE FILED 0 

(EMPHASIS SUPPLIED) 

THE CLAIMANT CONCEDED THAT HE HAD FAILED TO MEET THE TIME RE
QUIREMENTS SET FORTH IN ORS 6 5 6 0 31 9 ( 1), THE REFEREE CONCLUDED THAT 
CLAIMANT HAD NO RIGHT TO A HEARING, THAT HIS RIGHTS TO WORKMEN'S 
COMPENSATION BENEFITS HAD BEEN COMPLETELY EXTINGUISHED BY THE PAS
SAGE OF TIME. HE DISMISSED THE REQUEST ON THE GROUNDS OF LACK OF 
JUR I SDICTION 0 

THE BOARD, ON DE NOVO REVIEW, AFFIRMS THE REFEREE'S ORDER OF 
DISMISSAL. UNDER THE WORKMEN'S COMPENSATION LAW, THE REFEREE HAD 
NO ALTERNATIVE BUT TO DISMISS THE MATTER 0 

ORDER 

THE ORDER OF THE REFEREE, DATED MARCH 2 9, 1976, IS AFFIRMED, 
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WCB CASE NO. 76-88 AUGUST 11, 1976

ALFRED VAN BLOKLAND, CLAIMANT
JAMES GIDLEY, CLAIMANT1 S ATTY.
BOB JOSEPH, DEFENSE ATTY.
REQUEST FOR RE IEW BY CLAIMANT

Reviewe by boar members wilson an moore.

Claimant requests review by the boar of the referee's or er

WHICH DISMISSED HIS REQUEST FOR HEARING FOR LACK OF JURISDICTION.

Claimant suffere a heart attack on February i 9 , 1 97 5 for

WHICH HE FILED A CLAIM. THE EMPLOYER DENIED THE CLAIM ON MAY 5 , 1 975
AND CLAIMANT DID NOT REQUEST A HEARING ON THE DENIAL UNTIL JANUARY 7,
1 97 6 . ON MARCH 1 6 , 1 9 76 THE EMPLOYER FILED A MOTION TO DISMISS ON
THE GROUNDS THAT THE BOARD LACKED JURISDICTION SINCE MORE THAN 180
DAYS HAD ELAPSED AFTER CLAIMANT RECEI ED NOTIFICATION OF THE DENIAL.

The cl im nt s ATTORNEY CONCEDED THAT NO STATUTORY AUTHORITY

EXISTED FOR THE POSITION WHICH HE TOOK NOR WAS HE ABLE TO FIND ANY
OREGON CASE LAW SUPPORTING HIS POSITION, BUT HE REQUESTED THE REFEREE
TO RECEI E WHATE ER E IDENCE WAS A AILABLE ON THE LIMITED ISSUE OF
CLAIMANT'S RIGHT TO A HEARING ON THE MERITS.

The referee foun that the workmen's compensation law creates

CERTAIN RIGHTS WHICH NE ER EXISTED BEFORE ITS ENACTMENT AND THAT IT
IS TO BE LIBERALLY CONSTRUCTED IN FA OR OF THE WORKMAN HOWE ER,
LIBERAL CONSTRUCTION DOES NOT INCLUDE APPLICATION OF THE LAW IN  IO
LATION OF, AND CONTRARY TO, SPECIFIC, UNAMBIGUOUS PRO ISIONS OF SUCH
LAW IN THIS CASE, ORS 6 5 6 . 2 8 1 ( 1 ) WHICH PRO IDES

'SUBJECT TO ORS 6 5 6 . 3 1 9 (UNDERSCORED) , ANY PARTY OR
THE BOARD MAY AT ANY TIME REQUEST A HEARING ON ANY
QUESTION CONCERNING A CLAIM. (EMPHASIS SUPPLIED)

ORS 6 5 6 . 3 1 9 ( 1 ) PRO IDES FOR CERTAIN TIME LIMITATIONS IN WHICH
A REQUEST FOR A HEARING ON A DENIAL MUST (UNDERSCORED) BE FILED.
(EMPHASIS SUPPLIED)

The claimant conce e that he ha faile to meet the time re

quirements SET FORTH IN ORS 656.31 9(1) . THE REFEREE CONCLUDED THAT
CLAIMANT HAD NO RIGHT TO A HEARING, THAT HIS RIGHTS TO WORKMEN'S
COMPENSATION BENEFITS HAD BEEN COMPLETELY EXTINGUISHED BY THE PAS
SAGE OF TIME. HE DISMISSED THE REQUEST ON THE GROUNDS OF LACK OF
JURISDICTION.

The boar , on  e novo review, affirms the referee's or er of

DISMISSAL. UNDER THE WORKMEN'S COMPENSATION LAW, THE REFEREE HAD
NO ALTERNATI E BUT TO DISMISS THE MATTER.

ORDER
The ORDER OF THE REFEREE, DATED MARCH 2 9 , 1 97 6 , IS AFFIRMED.
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CASE NO. 75-2704 

WINIFRED ROSS, CLAIMANT 
ALLAN COONS, CLAIMANT'S ATTY. 

JAMES GIDLEY, DEFENSE ATTY. 

REQUEST FOR REVIEW BY CLAIMANT 

AUGUST 12, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE• 

CLAIMANT REQUESTS BOARD REVIEW OF THE REFEREE'S ORDER WHICH 

GRANTED CLAIMANT 240 DEGREES FOR 75 PER CENT UNSCHEDULED BACK, NECK 

AND EMOTIONAL DISABILITY. CLAIMANT CONTENDS SHE IS PERMANENTLY AND 

TOTALLY DISABLED. 

CLAIMANT SUFFERED A COM PE NS ABLE INJURY ON DECEMBER 1 3, 197 3 

WHICH AFFECTED HER TAILBONE, UPPER BACK, LOW BACK, RIGHT ARM, RIGHT 

SHOULDER AND NECK. CLAIMANT WAS EXAMINED BY DR. SINGER WHO STATED 

THAT THE INJURY AGGRAVATED A PRE-EXISTING DEGENERATIVE DISEASE OF THE 

CLAIMANT'S CERVICAL SPINE. CLAIMANT WAS TREATED CONSERVATIVELY BUT 

RECEIVED LITTLE RELIEF. 

IN AUGUST, 1 974 CLAIMANT WAS EXAMINED BY DR. JONES FOR SYMPTOMS 
OF DIZZINESS AND RIGHT HAND NUMBNESS - NO NEUROLOGICAL BASIS WAS 

FOUND FOR THESE SYMPTOMS. 

0R. ANDERSON ON JANUARY 22., 1 975 DIAGNOSED DEGENERATIVE DISC 

DISEASE WITH POSSIBLE HERNIATED DISC AT CS -6 - HE FOUND HER CONDITION 

STABLE. 

A DETE RM (NATION ORDER ISSUED ON JUNE 9, 1 9 7 5 GRANTED CLAIMANT 

32 DEGREES FOR 1 0 PER CENT UNSCHEDULED LOW BACK AND NECK DISABILITY. 

ON OCTOBER 2. 5, 197 5 THE ORTHOPAEDIC CONSULTANTS STATED CLAIM

ANT COULD NOT RETURN TO HER FORMER OCCUPATION BUT COULD WORK IN A 

JOB THAT PUT NO STRESS ON HER BACK, E.G., A RECEPTIONIST. FROM AN 

ORTHOPEDIC STANDPOINT THEY DESCRIBED 1 HER TOTAL LOSS OF FUNCTION AS 

BE I NG IN THE UPPER BORDER OF MILD AND LOSS OF FUNCTION DUE TO TH IS 

INJURY THE SAME'• THEY FOUND NO LOSS OF FUNCTION OF THE LOW BACK. 

CLAIMANT WAS EXAMINED BY DR. WILSON, A PSYCHIATRIST, WHO 

FOUND SIGNIFICANT PSYCHOLOGICAL COMPONENTS TO HER DISABILITY IN THE 

FORM OF TENS ION AND HYSTERICAL DIS PLACE ME NT. 

THE REHABILITATION COUNSELOR AND EMPLOYMENT COUNSELOR FELT 

CLAIMANT WOULD HAVE A HARD TIME FINDING EMPLOYMENT DUE TO THE PRE

SENT ECONOMIC SITUATION PLUS CLAIMANT'S AGE AND WORK BACKGROUND. 

HOWEVER, SOME JOBS THAT WERE CONSIDERED FOR CLAIMANT WERE REJECTED 

lc:NTIRELY BY CLAIMANT BECAUSE SHE FELT SHE PHYSICALLY COULD NOT HAN

DLE THEM. 

THE REFEREE FOUND THAT THE RANGE OF JOBS AVAILABLE TO CLAIMANT 

WAS, INDEED, NARROW BUT THAT CLAIMANT'S INABILITY TO FIND WORK WAS 

NOT ENTIRELY DUE TO THE INJURY. HE FOUND THAT 'THE GENERAL ECONOMIC 

SITUATION PLAYED MORE THAN A DE MINIMIS ROLE IN CLAIMANT'S INABILITY 

TO FIND WORK' AND HER PRESENT UNEMPLOYMENT DOESN'T PROVE SHE IS IN

CAPABLE OF WORKING IN LIGHT EMPLOYMENT. 

THE REFEREE CONCLUDED THAT CLAIMANT IS NOT PERMANENTLY ANO 
TOTALLY DISABLED BUT SHE HAS SUFFERED A SUBSTANTIAL DISABILITY IN 

TERMS OF LOSS OF WAGE EARNING CAPACITY AND HE GRANTED HER 2 4 0 DE
GREES FOR HER UNSCHEDULED DISABILITY. 
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WCB CASE NO. 75-2704 AUGUST 12, 1976

WINIFRED ROSS, CLAIMANT
ALLAN COONS, CLAIMAN S A  Y.
JAMES GIDLEY, DEFENSE A  Y.
REQUES FOR REVIEW BY CLAIMAN 

Reviewe by boar members wilson an moore.

Claimant requests boar review of the referee’s or er which

GRANTED CLAIMANT 2 4 0 DEGREES FOR 75 PER CENT UNSCHEDULED BACK, NECK
AND EMOTIONAL DISABILITY. CLAIMANT CONTENDS SHE IS PERMANENTLY AND
TOTALLY DISABLED.

Claimant suffere a compensable injury on December i 3 , 1973
WHICH AFFECTED HER TA1LBONE, UPPER BACK, LOW BACK, RIGHT ARM, RIGHT
SHOULDER AND NECK. CLAIMANT WAS EXAMINED BY DR. SINGER WHO STATED
THAT THE INJURY AGGRA ATED A PRE-EXISTING DEGENERATI E DISEASE OF THE
CLAIMANT S CER ICAL SPINE. CLAIMANT WAS TREATED CONSER ATI ELY BUT
RECEI ED LITTLE RELIEF.

In AUGUST, 1 97 4 CLAIMANT WAS EXAMINED BY DR. JONES FOR SYMPTOMS
OF DIZZINESS AND RIGHT HAND NUMBNESS NO NEUROLOGICAL BASIS WAS
FOUND FOR THESE SYMPTOMS.

Dr. ANDERSON ON JANUARY 2 2 , 1 9 7 5 DIAGNOSED DEGENERATI E DISC
DISEASE WITH POSSIBLE HERNIATED DISC AT C5 -6 HE FOUND HER CONDITION
STABLE.

A DETERMINATION ORDER ISSUED ON JUNE 9 , 1 9 7 5 GRANTED CLAIMANT
32 DEGREES FOR 10 PER CENT UNSCHEDULED LOW BACK AND NECK DISABILITY.

On OCTOBER 25, 1975 THE ORTHOPAEDIC CONSULTANTS STATED CLAIM
ANT COULD NOT RETURN TO HER FORMER OCCUPATION BUT COULD WORK IN A
JOB THAT PUT NO STRESS ON HER BACK, E. G. , A RECEPTIONIST. FROM AN
ORTHOPEDIC STANDPOINT THEY DESCRIBED HE R TOTAL LOSS OF FUNCTION AS
BEING IN THE UPPER BORDER OF MILD AND LOSS OF FUNCTION DUE TO THIS
INJURY THE SAME . THEY FOUND NO LOSS OF FUNCTION OF THE LOW BACK.

Claimant was examine by  r. wilson, a psychiatrist, who

FOUND SIGNIFICANT PSYCHOLOGICAL COMPONENTS TO HER DISABILITY IN THE
FORM OF TENSION AND HYSTERICAL DISPLACEMENT.

The REHABILITATION COUNSELOR AND EMPLOYMENT COUNSELOR FELT
CLAIMANT WOULD HA E A HARD TIME FINDING EMPLOYMENT DUE TO THE PRE
SENT ECONOMIC SITUATION PLUS CLAIMANT'S AGE AND WORK BACKGROUND.
HOWE ER, SOME JOBS THAT WERE CONSIDERED FOR CLAIMANT WERE REJECTED
ENTIRELY BY CLAIMANT BECAUSE SHE FELT SHE PHYSICALLY COULD NOT HAN
DLE THEM.

The referee foun that the range of jobs available to claimant

WAS, INDEED, NARROW BUT THAT CLAIMANT'S INABILITY TO FIND WORK WAS
NOT ENTIRELY DUE TO THE INJURY. HE FOUND THAT 'THE GENERAL ECONOMIC
SITUATION PLAYED MORE THAN A DE MINIMIS ROLE IN CLAIMANT1 S INABILITY
TO FIND WORK AND HER PRESENT UNEMPLOYMENT DOESN T PRO E SHE IS IN
CAPABLE OF WORKING IN LIGHT EMPLOYMENT.

The referee conclu e that claimant is not permanently

TOTALLY DISABLED BUT SHE HAS SUFFERED A SUBSTANTIAL DISABILITY
TERMS OF LOSS OF WAGE EARNING CAPACITY AND HE GRANTED HER 24 0
GREES FOR HER UNSCHEDULED DISABILITY.
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THE BOARD, ON DE NOVO REVIEW, ADOPTS THE FINDINGS AND CONCLU
SIONS OF THE REFEREE. 

ORDER 

THE ORCE R OF THE REFEREE, DATED MARCH 8, 1 9 7 6, IS AFFIRMED. 

WCB CASE NO. 75-3687-E 

JEANETTE FAR RAH, CLAIMANT 
DONALD WILSON, CLAIMANT'S ATTY. 
DEPT. OF JUSTICE, DEFENSE ATTY. 
REQUEST FOR REVIEW BY SAIF 

AUGUST 12, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND PHILLIPS. 

CLAIMANT SUFFERED A COMPENSABLE BACK INJURY ON JUNE 8, 1964 
FOR WHICH SHE RECEIVED AN AWARD OF 3 0 PER CENT LOSS OF FUNCTION OF AN 
ARM FOR UNSCHEDULED DISABILITY. AFTER CLAIMANT'S AGGRAVATION RIGHTS 
EXPIRED SHE PETITIONED THE BOARD TO EXERCISE ITS OWN MOTION JURISDIC
TION PURSUANT TO ORS 6 5 6 • 2 7 8 AND REOPEN HER CLAIM. THE BOARD FOUND 
THERE WAS NOT SUFFICIENT EVIDENCE FOR IT TO DETERMINE THE MERITS OF 
THE PETITION AND REFERRED THE MATTER TO THE HEARINGS DIVISION BY AN 
ORDER DATED JANUARY 3 0, 197 5 • 

0N APRIL 18, 1975 A HEARING WAS HELD BEFORE REFEREE JOHN D. 
MCLEOD AND, AS A RESULT THEREOF, HE RECOMMENDED THAT THE BOARD 
REOPEN CLAIMANT'S CLAIM, FINDING THAT CLAIMANT HAD, IN FACT, SUF
FERED AN AGGRAVATION OF HER PRE-EXISTING CONDITION AND THAT HER CON
DITION AT THE PRESENT TIME WAS WORSE AND AGGRAVATED SINCE HER LAST 
AWARD OF COMPENSATION IN 1 9 6 9 • 

THE RECOMMENDATION OF THE REFEREE, MADE ON JULY 25, 1975, WAS 
ACCEPTED BY THE BOARD WHICH ISSUED ITS OWN MOTION ORDER ON AUGUST 14 1 

1975 REMANDING THE CLAIM TO THE FUND TO BE ACCEPTED FOR PAYMENT OF 
COMPENSATION AS PROVIDED BY LAW, COMMENCING SEPTEMBER 23, 1974 AND 
UNTIL CLOSURE WAS AUTHORIZED PURSUANT TO ORS 6 5 6 0 2 7 8 • PURSUANT TO 
ORS 656 0 278 THE FUND WAS GIVEN 30 DAYS FROM THE DATE OF THIS ORDER 
IN WHICH TO REQUEST A HEARING THEREON. THE FUND DID REQUEST A HEAR
ING WHICH WAS HELD BEFORE REFEREE JAMES P. LEAHY ON JANUARY 8, 1976 • 

THE FUND CONTENDS THAT THE BOARD EXCEEDED ITS AUTHORITY IN 
ALLOWING THE AGGRAVATION CLAIM UNDER ITS OWN MOTION JURISDICTION PUR
SUANT TO ORS 656 0 278 OR 0 IN THE ALTERNATIVE, IF SUCH DISCRETION DID 
EXIST THE BOARD ABUSED IT AND ASSUMED A POWER NOT GRANTED. 

THE FUND CONTENDED THAT THE BOARD DID NOT ALTER, CHANGE OR 
TERMINATE A FORMER AWARD BUT CONFUSED AGGRAVATION IN A FIVE YEAR 
PERIOD WITH CONTINUING POWER GRANTED UNDER ORS 656 0 278 0 IT ALSO CON
TENDED THAT THERE WAS NO BASIS FOR THE AWARD OF TEMPORARY TOTAL DIS
ABILITY COMPENSATION BECAUSE THERE WAS NO EVIDENCE PRESENTED THAT 
CLAIMANT WAS UNDERGOING CARE AND TREATMENT AS A RESULT OF TH.E SEP
TEMBER 14, 1974 INJURY, THAT THE ONLY DISABILITY THAT CLAIMANT HAD 
WAS DIRECTLY DUE TO AGING. 

THE REFEREE FOUND THE FUND'S CONTENTION THAT THE BOARD EX
CEEDED ITS AUTHORITY UNDER ORS 656 0 278 WITHOUT MERIT. WITH RESPECT 
TO ITS CONTENTION THAT THE BOARD COULD NOT DELEGATE TO ITS EVALUATION 
DIVISION A POWER WHICH REPOSED ONLY IN THE BOARD, THE FUND FAILED TO 
PRt SE NT ANY EVIDENCE IN SUPPORT THE RE OF, 

-1 3 5 -

The boar , on  e novo review, a opts the fin ings an conclu

sions OF THE REFEREE.

ORDER
The ORDER OF THE REFEREE, DATED MARCH 8 , 1 97 6, IS AFFIRMED.

WCB CASE NO. 75—3687—E AUGUST 12, 1976

JEANETTE FARRAH, CLAIMANT
DONALD WILSON, CLAIMANT'S ATTY.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR RE IEW BY SAIF

Reviewe by boar members wilson an Phillips,

Claimant suffere a compensable back injury on june 8 , i 964
FOR WHICH SHE RECEI ED AN AWARD OF 3 0 PER CENT LOSS OF FUNCTION OF AN
ARM FOR UNSCHEDULED DISABILITY. AFTER CLAIMANT'S AGGRA ATION RIGHTS
EXPIRED SHE PETITIONED THE BOARD TO EXERCISE ITS OWN MOTION JURISDIC
TION PURSUANT TO ORS 6 5 6 . 2 7 8 AND REOPEN HER CLAIM. THE BOARD FOUND
THERE WAS NOT SUFFICIENT E IDENCE FOR IT TO DETERMINE THE MERITS OF
THE PETITION AND REFERRED THE MATTER TO THE HEARINGS DI ISION BY AN
ORDER DATED JANUARY 3 0 , 1 9 7 5 .

On APRIL 1 8 , 1 9 7 5 A HEARING WAS HELD BEFORE REFEREE JOHN D.

MCLEOD AND, AS A RESULT THEREOF, HE RECOMMENDED THAT THE BOARD
REOPEN CLAIMANT'S CLAIM, FINDING THAT CLAIMANT HAD, IN FACT, SUF
FERED AN AGGRA ATION OF HER PRE-EXISTING CONDITION AND THAT HER CON
DITION AT THE PRESENT TIME WAS WORSE AND AGGRA ATED SINCE HER LAST
AWARD OF COMPENSATION IN 1 96 9 .

The recommen ation of the referee, ma e on july 25 , 1 975 , was

ACCEPTED BY THE BOARD WHICH ISSUED ITS OWN MOTION ORDER ON AUGUST 14,
1 97 5 REMANDING THE CLAIM TO THE FUND TO BE ACCEPTED FOR PAYMENT OF
COMPENSATION AS PRO IDED BY LAW, COMMENCING SEPTEMBER 2 3 , 1 9 7 4 AND
UNTIL CLOSURE WAS AUTHORIZED PURSUANT TO ORS 6 5 6 . 2 78 . PURSUANT TO
ORS 6 5 6 . 2 78 THE FUND WAS GI EN 3 0 DAYS FROM THE DATE OF THIS ORDER
IN WHICH TO REQUEST A HEARING THEREON. THE FUND DID REQUEST A HEAR
ING WHICH WAS HELD BEFORE REFEREE JAMES P. LEAHY ON JANUARY 8 , 1 97 6 .

The fu d co te ds that the board exceeded its authority i 
ALLOWING THE AGGRA ATION CLAIM UNDER ITS OWN MOTION JURISDICTION PUR
SUANT TO ORS 6 5 6 . 2 7 8 OR, IN THE ALTERNATI E, IF SUCH DISCRETION DID
EXIST THE BOARD ABUSED IT AND ASSUMED A POWER NOT GRANTED.

The fu d co te ded that the board did  ot alter, cha ge or
TERMINATE A FORMER AWARD BUT CONFUSED AGGRA ATION IN A FI E YEAR
PERIOD WITH CONTINUING POWER GRANTED UNDER ORS 6 5 6 . 2 7 8 . IT ALSO CON
TENDED THAT THERE WAS NO BASIS FOR THE AWARD OF TEMPORARY TOTAL DIS
ABILITY COMPENSATION BECAUSE THERE WAS NO E IDENCE PRESENTED THAT
CLAIMANT WAS UNDERGOING CARE AND TREATMENT AS A RESULT OF THE SEP
TEMBER 1 4 , 1 9 7 4 INJURY, THAT THE ONLY DISABILITY THAT CLAIMANT HAD
WAS DIRECTLY DUE TO AGING.

The referee foun the fun 's contention that the boar ex

ceeded ITS AUTHORITY UNDER ORS 6 5 6 . 2 7 8 WITHOUT MERIT. WITH RESPECT
TO ITS CONTENTION THAT THE BOARD COULD NOT DELEGATE TO ITS E ALUATION
DI ISION A POWER WHICH REPOSED ONLY IN THE BOARD, THE FUND FAILED TO
PRESENT ANY E IDENCE IN SUPPORT THEREOF.
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REFEREE FOUND THAT THE MEDICAL REPORT OF DR. NOALL INDI
CATED CLAIMANT WAS SUFFERING AN AGGRAVATION OF.CHRONIC DORSAL LUM

BAR BACK STRAIN WIT.H A RECENT INCREASE OF AGGRAVATION OF THE PROBLE:M. 
THIS MEDICAL EVIDENCE I WHICH WAS PRESENTED BY THE FUND, TOGETHER 
WITH CLAIMANT' 5 OWN TESTIMONY (CLAIMANT WAS CAL.LED AS A WITNESS 
FOR THE FUND) THAT HER DISABILITY 15 NOT CAUSED SOLELY BY THE AGING 
PROCESS BUT BY AN AGGRAVATION OF A BACK INJURY FOR WHICH SHE DOES RE

QUIRE PAIN MEDICATION CERTAINLY IS FAVORABLE TO CLAIMANT. ALSO THE 
EVIDENCE THAT THE HOSPITAL PHYSICAL THERAPY AFFORDS MORE RELIEF THAN 

HOME REMEDIES AND THAT THE AWARD FOR COMPENSATION FOR TEMPORARY 

TOTAL DISABILITY SINCE SEPTEMBER, 1974 WAS GRANTED DURING A TIME 
WHEN CLAIMANT NECESSARILY NEEDED MEDICAL CARE AND TREATMENT AND 

COULD NOT SEEK WORK PREPONDERATED IN CLAIMANT' 5 FAVOR. 

THE REFEREE CONCLUDED THAT NONE OF THE ARGUMENTS RAISED BY 
THE FUND WERE SUPPORTED BY ITS EVIDENCE, HE FURTHER CONCLUDED THAT 
THE BOARD'S OWN MOTION ORDER, ENTERED AUGUST 14 1 1975, SHOULD BE 

AFFIRMED. 

THE BOARD, ON DE NOVO REVIEW, AFFIRMS THE ORDER OF THE REFEREE. 
NO NEW EVIDENCE WAS PRESENTED ON THIS REVIEW WHICH HAD NOT ALREADY 
BEEN PRESENTED TO THE BOARD AT THE TIME IT REVIEWED THE TRANSCRIPT 
OF PROCEEDINGS, EXHIBITS AND THE RECOMMENDATIONS OF REFEREE MCLEOD. 

ORDER 

THE ORDER OF THE REFEREE, DATED FEBRUARY 4 1 1976, IS AFFIRMED. 

CLAIMANT'S COUNSEL IS AWARDED AS A REASONABLE ATTORNEY FEE 
FOR HIS SERVICES IN CONNECTION WITH BOARD REVIEW, THE SUM OF 450 DOL
LARS PAYABLE BY THE STATE ACCIDENT INSURANCE FUND, 

WCB CASE NO. 75:---3343 

LLOYD FRASER, CLAIMANT 
DONALD ATCHISON, CLAIMANT'S ATTY. 
DEPT 0 OF JUSTICE, DEFENSE ATTY. 
REQUEST FOR REVIEW BY CLAIMANT 

AUGUST 12, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE. 

CLAIMANT SEEKS BOARD REVIEW OF THE REFEREE'S ORDER WHICH AF
FIRMED THE DETERMINATION ORDER, MAILED JULY 15 1 1975 1 WHEREBY CLAIM
ANT WAS AWARDED 2 2 • 5 DEGREES FOR 1 5 PER CENT LOSS OF HIS !..EFT LEG. 

CLAIMANT SUFFERED A COMPENSABLE INJURY TO THE LEFT KNEE WHEN 
HE WAS CUT BY A LATHE KNIFE JUST ABOVE THE KNEE, SEVERELY LACERATING 
THE QUADRICEPS TENDON. HE UNDERWENT SURGERY FOR THE REPAIR OF THE 
QUADRICEPS TENDON AND REMOVAL OF A LOOSE BODY FROM THE KNEE JOINT. 

PRIOR TO THE INDUSTRIAL INJURY, CLAIMANT HAD OBSERVABLE PHYSI
CAL IMPAIRMENT OF THE LEFT LEG AS A RESULT OF PRIOR INJURIES THERETO. 

THERE IS SOME EVIDENCE THAT CLAIMANT HAD A SLIGHT LIMP PRIOR TO THE 
INJURY - THERE WAS ALSO EVIDENCE THAT CLAIMANT WAS ABLE TO DO HIS 
WORK AS WELL. NOW AS HE WAS PRIOR TO HIS INJURY. 

THE REFEREE FOUND THAT ALTHOUGH CLAIMANT HAD SUSTAINED SOME 
ADDITIONAL -PHYSICAL IMPAIRMENT AND FUNCTIONAL LOSS OF USE OF HIS LEFT 
LEG AS AR ESULT OF THE AUGUST 1 3 1 1 9 7 3 INJURY I SUCH ADDITIONAL IM PAIR
MENT DOES NOT JUSTIFY A GREATER AWARD THAN CLAIMANT HAS ALREADY 
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The referee foun that the me ical report of  r. noall in i

c ted CLAIMANT WAS SUFFERING AN AGGRA ATION OF CHRONIC DORSAL LUM
BAR BACK STRAIN WITH A RECENT INCREASE OF AGGRA ATION OF THE PROBLEM.
THIS MEDICAL E IDENCE, WHICH WAS PRESENTED BY THE FUND, TOGETHER
WITH CLAIMANT S OWN TESTIMONY (CLAIMANT WAS CALLED AS A WITNESS
FOR THE FUND) THAT HER DISABILITY IS NOT CAUSED SOLELY BY THE AGING
PROCESS BUT BY AN AGGRA ATION OF A BACK INJURY FOR WHICH SHE DOES RE
QUIRE PAIN MEDICATION CERTAINLY IS FA ORABLE TO CLAIMANT. ALSO THE
E IDENCE THAT THE HOSPITAL PHYSICAL THERAPY AFFORDS MORE RELIEF THAN
HOME REMEDIES AND THAT THE AWARD FOR COMPENSATION FOR TEMPORARY
TOTAL DISABILITY SINCE SEPTEMBER, 1 9 7 4 WAS GRANTED DURING A TIME
WHEN CLAIMANT NECESSARILY NEEDED MEDICAL CARE AND TREATMENT AND
COULD NOT SEEK WORK PREPONDERATED IN CLAIMANT'S FA OR.

The REFEREE CONCLUDED THAT NONE OF THE ARGUMENTS RAISED BY

THE FUND WERE SUPPORTED BY ITS E IDENCE. HE FURTHER CONCLUDED THAT
THE BOARD'S OWN MOTION ORDER, ENTERED AUGUST 14, 1975, SHOULD BE
AFFIRMED.

The board, o de  ovo review, affirms the order of the referee.
NO NEW E IDENCE WAS PRESENTED ON THIS RE IEW WHICH HAD NOT ALREADY
BEEN PRESENTED TO THE BOARD AT THE TIME IT RE IEWED THE TRANSCRIPT
OF PROCEEDINGS, EXHIBITS AND THE RECOMMENDATIONS OF REFEREE MCLEOD.

ORDER
The or er of the referee,  ate February 4 , i 976 , is affirme .

Claimant's counsel is awar e as a reasonable attorney fee

FOR HIS SER ICES IN CONNECTION WITH BOARD RE IEW, THE SUM OF 4 5 0 DOL
LARS PAYABLE BY THE STATE ACCIDENT INSURANCE FUND.

WCB CASE NO. 75-3343 AUGUST 12, 1976

LLOYD FRASER, CLAIMANT
DONALD A CHISON, CLAIMAN 'S A  Y.
DEP . OF JUS ICE, DEFENSE A  Y.
REQUES FOR REVIEW BY CLAIMAN 

Reviewe by boar members wilson an moore.

Claimant seeks boar review of the referee's or er which af

firmed THE DETERMINATION ORDER, MAILED JULY 1 5 , 1 9 7 5 , WHEREBY CLAIM
ANT WAS AWARDED 2 2.5 DEGREES FOR 15 PER CENT LOSS OF HIS LEFT LEG.

Claimant suffere a compensable injury to the left knee when

HE WAS CUT BY A LATHE KNIFE JUST ABO E THE KNEE, SE ERELY LACERATING
THE QUADRICEPS TENDON. HE UNDERWENT SURGERY FOR THE REPAIR OF THE
QUADRICEPS TENDON AND REMO AL OF A LOOSE BODY FROM THE KNEE JOINT.

Prior to the in ustrial injury, claimant ha observable physi

c l IMPAIRMENT OF THE LEFT LEG AS A RESULT OF PRIOR INJURIES THERETO.
THERE IS SOME E IDENCE THAT CLAIMANT HAD A SLIGHT LIMP PRIOR TO THE
INJURY THERE WAS ALSO E IDENCE THAT CLAIMANT WAS ABLE TO DO HIS
WORK AS WELL NOW AS HE WAS PRIOR TO HIS INJURY.

The referee foun that although claimant ha sustaine some

ADDITIONAL PHYSICAL IMPAIRMENT AND FUNCTIONAL LOSS OF USE OF HIS LEFT
LEG AS A RESULT OF THE AUGUST 1 3 , 1 9 7 3 INJURY, SUCH ADDITIONAL IMPAIR
MENT DOES NOT JUSTIFY A GREATER AWARD THAN CLAIMANT HAS ALREADY
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THE OBSERVABLE LOSS OF USE OF CLAIMANT'S LEG NOW IS NOT 
MUCH MORE THAN BEFORE THE INJ.URY. · CLAIMANT. HAS SOME LOSS OF STRENGTH 
AND SOME LOSS OF MOBILITY BUT,· CONSIDERING THE USE ·THAT HE HAS OF HIS 
LEFT LEG NOW COMPARED TO THE USE HE HAD OF IT BEFORE THE INDUSTRIAL 
INJURY. THE LOSS OF FUNCTION IS NO GREATER THAN 1 5 PER CENT. 

THE BOARD. ON DE NOVO REVIEW. AFFIRMS AND ADOPTS THE ORDER OF 
THE REFEREE. 

ORDER 

THE ORCE R OF THE REFEREE• DATED JANUARY 9., t 9 7 6 • IS AFFIRMED • 

. WCB CASE NO. 75-4408 

PAUL A. SNYDER, CLAIMANT 
DONALD WILSON. CLAIMANT'S ATTY. 
DEPT 0 OF JUSTICE, DEFENSE ATTY. 
REQUEST FOR REVIEW BY CLAIMANT 

AUGUST 12, 1976 

REV•IEWED BY BOARD MEMBERS WILSON AND PHILLIPS. 

CLAIMANT SEEKS BOARD REVIEW OF THE REFEREE'S ORDER WHICH DIREC
TED THE STATE ACCIDENT INSURANCE FUND TO ACCEPT CLAIMANT'S CLAIM FOR 
AGGRAVATION BUT DENIED CLAIMANT ANY COMPENSATION FOR TEMPORARY TOTAL 
DISABILITY. 

CLAIMANT SUFFERED A COMPENSABLE INJURY ON JULY 5, 1 972 WHEN 0 

WHILE WORKING AS A CARPENTER, HC: FELL 16 FEET AND AS A RESULT FRAC
TURED THREE RIBS. ON THE RIGHT AND SUFFERED A COMPRESSION FRACTURE 
OF THE SECOND·LUMBAR VE~~TEBRA., DR. ECKHARDT, AN ORTHOP_EDIST 0 HAS 
BEEN CLAIMANT'S TREATING PHYSICIAN AN0 0 BASED UPON HIS CLOSING EVAL
UATION, THE CLAIJ\!l .WAS CLOSED BY A DETERMINATION ORDER, MAILED :MAY 
17 1 _1973, WHEREBY CLAIMANT WAS AWARDED 64 DEGREES FOR 20 PER CENT 
UNSCHEDULED CHEST AND LOW BACK DISAB JLITY. 

CLAIMANT !-!AS NOT woRKED As A CARPENTER s1NcE H1s.1NJuR·Y. BUT 
WAS REHIRED BY. THE EMPLOYER AS A FLAGMAN AT LABORER'S WAGES, WHICH 
WERE LOWER THAN THOSE HE WAS RECEIVING ON JULY 5, 1 972 • THE FLAG
MAN'S JOB WAS TERMINATED IN JULY. 1975 DUE TO A GENERAL LAYOFF. 

IN JUNE 0 t 975 CLAIMANT RECEIVED TREATMENT FROM DR. RINEHART, 
AND ON SEPTEMBER 17 1 1 975 WAS EXAMINED BY THE ORTHOPAEDIC CONSUL
TANTS. DR 0 RINEHART HAD RECOMMENDED THAT THE CLAIM BE REOPENED FOR 
FURTHER TREATMENT, STATING CLAIMANT COULD RETURN TO MODIFIED EM
PLOYMENT. THE MEMBERS OF THE ORTHOPAEDIC CONSULTANTS CONCLUDED 
THAT THERE HAD BEEN NO AGGRAVATION SINCE THE CLOSURE ON MAY 1 7, 197 3 • 
BASED UPON THE PHYSICAL EXAMINATION OF CLAIMANT, IMPROVED HISTORY 
AND OBSERVATION OF THE X-RAYS. DR. RINEHART, AFTER RE:VIEWING THE 
REPORT OF THE ORTHOPAEDIC CONSULTANTS STATED 

1 THE SPECIFIC QUESTION OF I AGGRAVATION' UPON WHICH 
I DID NOT COMMENT IN MAY REPORT OF JUNE 16, t 975 ,· 
REQUIRES F.URTHER CLARIFICATION. 

SYMPTOMATICALLY, BOTH IN REGARD TO RHEUMATIC COM
PLAINT AND ABIL_ITY TO WORK AS A FLAGMAN, THERE WAS 
NO AGGRAVATION BETWEEN MAY., 1973 AND THE PRESENT. 
CONSEQUENTLY NO CLAIM CAN BE MADE FOR DIMINISHED 
FUNCTION DURING THAT TIME. 
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RECEIVED. THE OBSERVABLE LOSS OF USE OF CLAIMANT'S LEG NOW IS NOT
MUCH MORE THAN BEFORE THE INJURY. CLAIMANT HAS SOME LOSS OF STRENGTH
AND SOME LOSS OF MOBILITY BUT, CONSIDERING THE USE THAT HE HAS OF HIS
LEFT LEG NOW COMPARED TO THE USE HE HAD OF IT BEFORE THE INDUSTRIAL
INJURY, THE LOSS OF FUNCTION IS NO GREATER THAN 15 PER CENT.

The board, o de  ovo review, affirms a d adopts the order of
 HE REFEREE.

ORDER
The ORDER OF THE REFEREE, DATED JANUARY 9 , 1 9 76 , IS AFFIRMED.

WCB CASE NO, 75-4408 AUGUST 12, 1976

PAUL A. SNYDER, CLAIMANT
DONALD WILSON, CLAIMANT'S ATTY.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewe by boar members wilson an Phillips.

Claimant seeks boar review of the referee's or er which  irec

te THE STATE ACCIDENT INSURANCE FUND TO ACCEPT CLAIMANT'S CLAIM FOR
AGGRAVATION BUT DENIED CLAIMANT ANY COMPENSATION FOR TEMPORARY TOTAL
DISABILITY.

Claimant suffere a compensable injury on july 5 , i 9 72 when,
WHILE WORKING AS A CARPENTER, HE FELL 16 FEET AND AS A RESULT FRAC
TURED THREE RIBS ON THE RIGHT AND SUFFERED A COMPRESSION FRACTURE
OF THE SECOND LUMBAR VERTEBRA. DR. ECKHARDT, AN ORTHOPEDIST, HAS
BEEN CLAIMANT'S TREATING PHYSICIAN AND, BASED UPON HIS CLOSING EVAL
UATION, THE CLAIM .WAS CLOSED BY A DETERM INATION ORDER, MAILED MAY
1 7 , 1 9 73 , WHEREBY CLAI MANT WAS AWARDED 6 4 DEGREES FOR 20 PE R CENT
UNSCHEDULED CHEST AND LOW BACK DISABILITY.

Claimant has not worke as a carpenter since his injury, but

WAS REHIRED BY THE EMPLOYER AS a FLAGMAN AT LABORER'S WAGES, WHICH
WERE LOWER THAN THOSE HE WAS RECEIVING ON JULY 5 , 1 9 7 2 . THE FLAG
MAN S JOB WAS TERMINATED IN JULY, 1 97 5 DUE TO A GENERAL LAYOFF.

In JUNE, 1 9 7 5 CLAIMANT RECEIVED TREATMENT FROM DR. RINEHART,

AND ON SEPTEMBER 1 7 , 1 9 7 5 WAS EXAMINED BY THE ORTHOPAEDIC CONSUL
TANTS. DR. RINEHART HAD RECOMMENDED THAT THE CLAIM BE REOPENED FOR
FURTHER TREATMENT, STATING CLAIMANT COULD RETURN TO MODIFIED EM
PLOYMENT. THE MEMBERS OF THE ORTHOPAEDIC CONSULTANTS CONCLUDED
THAT THERE HAD BEEN NO AGGRAVATION SINCE THE CLOSURE ON MAY 1 7 , 1 9 7 3 ,
BASED UPON THE PHYSICAL EXAMINATION OF CLAIMANT, IMPROVED HISTORY
AND OBSERVATION OF THE X-RAYS. DR. RINEHART, AFTER REVIEWING THE
REPORT OF THE ORTHOPAEDIC CONSULTANTS STATED

'THE SPECIFIC QUESTION OF aggravation UPON WHICH
I DID NOT COMMENT IN MAY REPORT OF JUNE 1 6, 1 9 7 5,
REQUIRES FURTHER CLARIFICATION.

SYMPTOMATICALLY, BOTH IN REGARD TO RHEUMATIC COM
PLAINT AND ABILITY TO WORK AS A FLAGMAN, THERE WAS
NO AGGRAVATION BETWEEN MAY, 1 9 7 3 AND THE PRESENT.
CONSEQUENTLY NO CLAIM CAN BE MADE FOR DIMINISHED
FUNCTION DURING THAT TIME.
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0 SNYDER DID AND DOES HAVE RESIDUALS CORRECTABLE 
DISABILITY AS DESCRIBED IN MY PREVIOUS REPORT. HE IS 
ANXIOUS TO FIND OUT IF SAIF ACCEPTS RESPONSIBILITY 
FOR CORRECTION OF THIS DISABILITY.• 

0N OCTOBER 9, t 9 7 5 THE FUND, AFTER CONSIDERING THE REPORTS 
SUBMITTED BY DR 0 RINEHART AND THE ORTHOPAEDIC CONSULTANTS, TOGETHER 
WITH OTHER INFORMATION, INFORMED CLAIMANT THAT THERE HAD BEEN NO 
AGGRAVATION OF THE CONDITION FOR WHICH HE HAD FILED HIS CLAIM AND IT 

WAS UNABLE TO REOPEN THE CLAIM FOR ~DDITIONAL. MEDICAL. TREATMENT, 
THE CLAIMANT REQUESTED A HEARING, 

AFTER THE DENIAL. AND REQUEST FOR HEARING, REPORTS FROM OR, 
ECKHARDT DATED NOVEMBER 1 9, t 9 7 5, ANO JANUARY 12, t 9 76 WERE SECURED, 
THE LATTER REPORT, BASED UPON DR, ECKHARDT' S EXAMINATION-OF CLAIM
ANT ON DECEMBER 22, 1975, INDICATED THAT THE ARTHRITIS IN THE UPPER 
LUMBAR AREA OF CLAIMANT'S BACK ANO THE GRADUALLY INCREASING DISA
BILITY HE WAS HAVING WITH HIS BACK WERE DIRECTLY ATTRIBUTABLE TO THE 
INDUSTRIAL ACCIDENT OF JULY 5, 197 2 • OR, ECKHARDT RECOMMENDED PHY
SICAL THERAPY TREATMENT IN THE FORM OF DEEP HEAT AND MASSAGE TO HIS 
LOW BACK, ON JANUARY 2, t 97 6 OR, ECKHARDT AGAIN SAW CLAIMANT WHO 
WAS STILL HAVING SUBSTANTIAL BACK PAIN AFTER RECEIVING FIVE THERAPY 

TREATMENTS, PAIN MEDICATION ANO A MUSCLE RELAXANT WERE PRESCRIBED 
AND DR, ECKHARDT RECOMMENDED HE CONTINUE HIS PHYSICAL THERAPY TREAT
MENTS. 

THE REFEREE, BASED UPON THE JANUARY 1 2, 1976 REPORT OF DR, 
ECKHARDT, FOUND THAT CLAIMANT HAD SllSTAINED HIS BURDEN OF PROVING 
HE HAO SUFFERED AN AGGRAVATION OF HIS INDUSTRIAL INJURY, THE REFEREE 
FOUND, HOWEVER, THAT CLAIMANT HAD NOT SUSTAINED HIS BURDEN OF PROV
ING THAT HE WAS ENTITLED TO ANY ADDITIONAL COMPENSATION FOR TEMPOR
ARY. TOTAL DISABILITY, THE MEDICAL TREATMENT WHICH CLAIMANT HAS BEEN. 

RECEIVING SINCE 1975 WAS PALLIATIVE OR SUPPORTIVE IN NATURE AND DID 
NOT JUSTIFY AN AWARD OF TEMPORARY TOTAL DISABILITY COMPENSATION, 

THE REFEREE CONCLUDED THAT INASMUCH AS THE MEDICAL REPORTS 
F"ROM DR, ECKHARDT WHICH ESTABLISHED AGGRAVATION WERE SECURED SUB
SEQUENT TO THE DENIAL, THEREFORE, THE LETTER OF DENIAL WAS CORRECT 
AS OF ITS DATE AND THE FUND, NOT HAVING HAD AN OPPORTUNITY TO ACCEPT 
OR DENY THE AGGRAVATION CLAIM BASED ON THE TWO FOREGOING REPORTS 
FROM DR, ECKHARDT PRIOR TO THE REQUEST FOR HEARING, DID NOT HAVE TO 
PAV CLAIMANT'S ATTORNEY FEE, 

THE BOARD, ON DE NOVO REVIEW, AFFIRMS, IN PART, THE FINDINGS 
AND CONCLUSIONS OF THE REFEREE, IT AGREES THAT CLAIMANT HAD ESTAB
LISHED THAT HIS PRESENT CONDITION IS DIRECTLY ATTRIBUTABLE TO HIS COM
PENSABLE INJURY OF JULY 5, t 972 AND THAT IT IS WORSE NOW THAN IT WAS 
AT THE TIME HIS CLAIM WAS CLOSED ON MAY 17, 1973 • IT AGREES THAT 
THERE IS NO EVIDENCE IN THE RECORD TO SUPPORT A CLAIM FOR ADDITIONAL 
COMPENSATION FOR TIME LOSS, THE CLAIM SHOULD BE REMANDED TO THE 
FUND TO SUBMIT FOR CLOSURE UNDER THE PROVISIONS OF ORS 656,268. 

W1TH RESPECT TO THE REFEREE'S CONCLUSION THAT CLAIMANT'S AT
TORNEY WAS NOT ENTITLED TO BE PAID AN ATTORNEY FEE BY THE FUND, ORS 

656,386 ( 1) PROVIDES THAT IN REJECTED CASES WHERE THE CLAIMANT PRE
VAILS FINAL.LY IN A HEARING BEFORE THE REFEREE, THEN THE REFEREE SHALL 
ALLOW A REASONABLE ATTORNEY FEE, CLAIMANT'S CLAIM FOR AGGRAVATION 
WAS DENIED BY THE FUND BUT THE REFEREE FOUND THAT IT SHOULD HAVE BEEN 
ACCEPTED, THEREFORE, ALTHOUGH ASSESSMENT OF' PENALTY UNDER THE PRO
VISIONS OF ORS 656,262 (8) AND ATTORNEY FEES UNDER ORS 656,382 ARE 
NOT INDICAT.ED, THE REFEREE HAD NO ALTERNATIVE BUT TO AWARD CLAIMANT'S 
COUNSEL A REASONABLE ATTORNEY FEE AS PROVIDED FOR IN ORS 656,386, 
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MR. SNYDER DID AND DOES HA E RESIDUALS CORRECTABLE
DISABILITY AS DESCRIBED IN MY PRE IOUS REPORT. HE IS
ANXIOUS TO FIND OUT IF SAIF ACCEPTS RESPONSIBILITY
FOR CORRECTION OF THIS DISABILITY. *

On OCTOBER 9 , 1 97 5 THE FUND, AFTER CONSIDERING THE REPORTS

SUBMITTED BY DR. RINEHART AND THE ORTHOPAEDIC CONSULTANTS, TOGETHER
WITH OTHER INFORMATION. INFORMED CLAIMANT THAT THERE HAD BEEN NO
AGGRA ATION OF THE CONDITION FOR WHICH HE HAD FILED HIS CLAIM AND IT
WAS UNABLE TO REOPEN THE CLAIM FOR ADDITIONAL MEDICAL TREATMENT.
THE CLAIMANT REQUESTED A HEARING.

After the  enial an request for hearing, reports from  r.
ECKHARDT DATED NO EMBER 1 9 , 1 9 7 5 , AND JANUARY 12, 1976 WERE SECURED.
THE LATTER REPORT, BASED UPON DR. ECKHARDT1 S EXAMINATION OF CLAIM
ANT ON DECEMBER 2 2 , 1 97 5 , INDICATED THAT THE ARTHRITIS IN THE UPPER
LUMBAR AREA OF CLAIMANT S BACK AND THE GRADUALLY INCREASING DISA
BILITY HE WAS HA ING WITH HIS BACK WERE DIRECTLY ATTRIBUTABLE TO THE
INDUSTRIAL ACCIDENT OF JULY 5 , 1 9 72 . DR. ECKHARDT RECOMMENDED PHY
SICAL THERAPY TREATMENT IN THE FORM OF DEEP HEAT AND MASSAGE TO HIS
LOW BACK. ON JANUARY 2 , 1 97 6 DR. ECKHARDT AGAIN SAW CLAIMANT WHO
WAS STILL HA ING SUBSTANTIAL BACK PAIN AFTER RECEI ING FI E THERAPY
TREATMENTS. PAIN MEDICATION AND A MUSCLE RELAXANT WERE PRESCRIBED
AND DR. ECKHARDT RECOMMENDED HE CONTINUE HIS PHYSICAL THERAPY TREAT
MENTS.

The referee, base upon the January 12, 1976 report of  r.
ECKHARDT, FOUND THAT CLAIMANT HAD SUSTAINED HIS BURDEN OF PRO ING
HE HAD SUFFERED AN AGGRA ATION OF HIS INDUSTRIAL INJURY. THE REFEREE
FOUND, HOWE ER, THAT CLAIMANT HAD NOT SUSTAINED HIS BURDEN OF PRO 
ING THAT HE WAS ENTITLED TO ANY ADDITIONAL COMPENSATION FOR TEMPOR
ARY TOTAL DISABILITY, THE MEDICAL TREATMENT WHICH CLAIMANT HAS BEEN
RECEI ING SINCE 1 9 75 WAS PALLIATI E OR SUPPORTI E IN NATURE AND DID
NOT JUSTIFY AN AWARD OF TEMPORARY TOTAL DISABILITY COMPENSATION.

The referee conclu e that inasmuch as the me ical reports

FROM DR. ECKHARD WHICH ES ABLISHED AGGRAVA ION WERE SECURED SUB
SEQUEN  O  HE DENIAL,  HEREFORE,  HE LE  ER OF DENIAL WAS CORREC 
AS OF I S DA E AND  HE FUND, NO HAVING HAD AN OPPOR UNI Y  O ACCEP 
OR DENY  HE AGGRAVA ION CLAIM BASED ON  HE  WO FOREGOING REPOR S
FROM DR. ECKHARD PRIOR  O  HE REQUES FOR HEARING, DID NO HAVE  O
PAY CLAIMAN S A  ORNEY FEE.

The boar , on  e novo review, affirms, in part, the fin ings

AND CONCLUSIONS OF THE REFEREE. IT AGREES THAT CLAIMANT HAD ESTAB
LISHED THAT HIS PRESENT CONDITION IS DIRECTLY ATTRIBUTABLE TO HIS COM
PENSABLE INJURY OF JULY 5 , 1 97 2 AND THAT IT IS WORSE NOW THAN IT WAS
AT THE TIME HIS CLAIM WAS CLOSED ON MAY 1 7 , 1 9 73 . IT AGREES THAT
THERE IS NO E IDENCE IN THE RECORD TO SUPPORT A CLAIM FOR ADDITIONAL
COMPENSATION FOR TIME LOSS. THE CLAIM SHOULD BE REMANDED TO THE
FUND TO SUBMIT FOR CLOSURE UNDER THE PRO ISIONS OF ORS 6 5 6 . 2 6 8.

With respect to the referee s conclusion that claimant s at

torney WAS NOT ENTITLED TO BE PAID AN ATTORNEY FEE BY THE FUND, ORS
656.386 ( 1 ) PRO IDES THAT IN REJECTED CASES WHERE THE CLAIMANT PRE
 AILS FINALLY IN A HEARING BEFORE THE REFEREE, THEN THE REFEREE SHALL
ALLOW A REASONABLE ATTORNEY FEE. CLAIMANT S CLAIM FOR AGGRA ATION
WAS DENIED BY THE FUND BUT THE REFEREE FOUND THAT IT SHOULD HA E BEEN
ACCEPTED, THEREFORE, ALTHOUGH ASSESSMENT OF PENALTY UNDER THE PRO
 ISIONS OF ORS 656.262(8) AND ATTORNEY FEES UNDER ORS 656.382 ARE
NOT INDICATED, THE REFEREE HAD NO ALTERNATI E BUT TO AWARD CLAIMANT' S
COUNSEL A REASONABLE ATTORNEY FEE AS PRO IDED FOR IN ORS 6 5 6 . 3 8 6 .
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ORDER 

THE ORDER OF THE REFEREE, DATED FEBRUARY 5, 1 976, HAS BEEN 

MODIFIED TO READ AS FOLLOWS -

I 
CLAIMANT'S CLAIM FOR AGGRAVATION IS REMANDED TO THE STATE 

ACCIDENT INSURANCE FUND WHICH IS DIRECTED TO SUBMIT SAID CLAIM TO THE 

EVALUATION DIVISION OF THE BOARD FOR A-DETERMINATION UNDER THE PRO

VISIONS OF ORS 656.268. 

CLAIMANT'S COUNSEL JS AWARDED AS A REASONABLE ATTORNEY FEE 

FOR HIS SERVICES AT THE HEARING BEFORE THE REFEREE THE SUM OF 800 

DOLLARS PAYABLE BY THE STATE ACCIDENT INSURANCE FUND.' 

CLAIMANT• S COUNSEL JS AWARDED AS A REASONABLE ATTORNEY FEE 

FOR HIS SERVICES IN CONNECTION WITH THE BOARD REVIEW A SUM EQUAL TO 

2 5 PER CENT OF ANY INCREASED COMPENSATION CLAIMANT MAY RECEIVE WHEN 

HIS CLAIM IS CLOSED PURSUANT TO ORS 6 5 6. 2 6 8, PAYABLE OUT OF SAID 

COMPENSATION AS PAID TO A MAXIMUM OF 2,300 DOLLARS. 

CLAIM NO. DA 792657 

CHARLES J. HACKING, CLAIMANT 
HAYES PATRICK LAVIS, CLAIMANT'S ATTY. 

DEPT. OF JUSTICE, DEFENSE ATTY. 

OWN MOTION ORDER 

AUGUST 12, 1976 

ON APRIL 7, 197 6 CLAIMANT'S ATTORNEY REQUESTED A HEARi NG ON 

CLAIMANT'S REQUEST TO HAVE HIS CLAIM REOPENED ON BOARD'S OWN MOTION 

AND THE FAILURE OF THE BOARD TO ACT BASED UPON MEDICAL EVIDENCE THAT 

CLAIMANT WAS ENTITLED TO RELIEF. 

CLAIMANT IS NOT ENTITLED, AT THIS TIME, TO A HEARING INASMUCH 

AS THERE HAS BEEN NO OWN MOTION ORDER ISSUED BY THE BOARD PURSUANT 

TO ORS 656 0 278. 

ON JULY 3 0, 197 6 THE BOARD ADVISED CLAIMANT'S ATTORNEY TH AT 

IT WOULD BE NECESSARY UNDER ITS RULES OF PRACTICE AND PROCEDURE FOR 

CLAIMANT TO PROVIDE COPIES OF HIS APPLICATION FOR OWN MOTION RELIEF 

(THE BOARD CONSTRUED THE REQUEST FOR A HEARING AS SUCH) TO THE FUND 

AND THAT THE FUND WOULD HAVE 2 0 DAYS WITHIN WHICH TO ADVISE THE BOARD 

OF ITS POSITION. THE LETTER OF APRIL 7, 1976 DID NOT INDICATE THIS HAD 

BEEN DONE AND THE BOARD, IN ORDER TO EXPEDITE THE MATTER, FORWARDED 

COPIES OF THE REQUEST, AND ATTACHMENTS THERETO, TO THE FUND 0 

ON AUGUST 5, 1 976 THE FUND RESPONDED. STATING IT WOULD VOLUN
TARILY REOPEN THE CLAIM AND HAD REFERRED THE CLAIM TO AN EXAMINER 

FOR IMMEDIATE HANDLING. THROUGH SOME INADVERTANCE THE FUND. AFTER 

RECEIVING THE REPORT FROM THE ORTHOPAEDIC CONSULTANTS IN AUGUST, 

1975, ADMITTEDLY FAILED TO FOLLOW THROUGH ON THE RECOMMENDATIONS 

MADE IN SAID REPORT. 

ORDER 

CLAIMANT'S CLAIM IS REMANDED TO THE STATE ACCIDENT INSURANCE 

FUND FOR THE PAYMENT OF COMPENSATION, AS .PROVIDED BY LAW, COMMENC

ING AUGUST 8, 1 975 AND UNTIL THE CLAIM IS CLOSED PURSUANT TO ORS 

656 • 278, LESS TIME WORKED BETWEEN THOSE DATES, AND FOR SUCH MEDICAL 

CARE AND TREATMENT AS CLAIMANT MAY REQUIRE. 

-1 3 9 -
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ORDER
The or er of the referee,

MODIFIED TO READ AS FOLLOWS
DATED FEBRUARY 5 HAS BEEN

ACCIDENT INSURANCE FUND WHICH IS DIRECTED TO SUBMIT SAID CLAIM TO THE
E ALUATION DI ISION OF THE BOARD FOR A DETE RM INATI ON UNDER THE PRO
 ISIONS OF ORS 656.268.

Claimant s counsel is awar e as a reasonable attorney fee

FOR HIS SER ICES AT THE HEARING BEFORE THE REFEREE THE SUM OF 800
DOLLARS PAYABLE BY THE STATE ACCIDENT INSURANCE FUND. *

Claimant s counsel is awar e as a reasonable attorney fee

FOR HIS SER ICES IN CONNECTION WITH THE BOARD RE IEW A SUM EQUAL TO
2 5 PER CENT OF ANY INCREASED COMPENSATION CLAIMANT MAY RECEI E WHEN
HIS CLAIM IS CLOSED PURSUANT TO ORS 6 5 6 . 2 6 8 , PAYABLE OUT OF SAID
COMPENSATION AS PAID TO A MAXIMUM OF 2 , 3 0 0 DOLLARS.

CLAIM NO. DA 792657 AUGUST 12, 1976

CHARLES J. HACKING, CLAIMANT
HAYES PATRICK LA IS, CLAIMANT'S ATTY.
DEPT. OF JUSTICE, DEFENSE ATTY.
OWN MOTION ORDER

On APRIL 7 , 1 97 6 CLAIMANT* S ATTORNEY REQUESTED A HEARING ON
CLAIMANT'S REQUEST TO HA E HIS CLAIM REOPENED ON BOARD'S OWN MOTION
AND THE FAILURE OF THE BOARD TO ACT BASED UPON MEDICAL E IDENCE THAT
CLAIMANT WAS ENTITLED TO RELIEF.

Claimant is not entitle , at this time, to a hearing inasmuch

AS THERE HAS BEEN NO OWN MOTION ORDER ISSUED BY THE BOARD PURSUANT
TO ORS 6 5 6 . 2 7 8 .

On JULY 3 0 , 1 97 6 THE BOARD AD ISED CLAIMANT'S ATTORNEY THAT
IT WOULD BE NECESSARY UNDER ITS RULES OF PRACTICE AND PROCEDURE FOR
CLAIMANT TO PRO IDE COPIES OF HIS APPLICATION FOR OWN MOTION RELIEF
(THE BOARD CONSTRUED THE REQUEST FOR A HEARING AS SUCH) TO THE FUND
AND THAT THE FUND WOULD HA E 2 0 DAYS WITHIN WHICH TO AD ISE THE BOARD
OF ITS POSITION. THE LETTER OF APRIL 7, 1 97 6 DID NOT INDICATE THIS HAD
BEEN DONE AND THE BOARD, IN ORDER TO EXPEDITE THE MATTER, FORWARDED
COPIES OF THE REQUEST, AND ATTACHMENTS THERETO, TO THE FUND.

On AUGUST 5, 1 97 6 THE FUND RESPONDED, STATING IT WOULD  OLUN
TARILY REOPEN THE CLAIM AND HAD REFERRED THE CLAIM TO AN EXAMINER
FOR IMMEDIATE HANDLING. THROUGH SOME 1NAD ERTANCE THE FUND, AFTER
RECEI ING THE REPORT FROM THE ORTHOPAEDIC CONSULTANTS IN AUGUST,
1 97 5 , ADMITTEDLY FAILED TO FOLLOW THROUGH ON THE RECOMMENDATIONS
MADE IN SAID REPORT.

ORDER
ClaiMANT'S CLAIM IS REMANDED TO THE STATE ACCIDENT INSURANCE

FUND FOR THE PAYMENT OF COMPENSATION, AS PRO IDED BY LAW, COMMENC
ING AUGUST 8 , 1 97 5 AND UNTIL THE CLAIM IS CLOSED PURSUANT TO ORS
6 5 6 . 2 7 8 , LESS TIME WORKED BETWEEN THOSE DATES, AND FOR SUCH MEDICAL
CARE AND TREATMENT AS CLAIMANT MAY REQUIRE.
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5 COUNSEL 15 AWARDED AS A REASONABLE AT"rORNEY FEE A 

SUM EQUAL TO 2 5 PER CENT OF THE AMOUNT OF COMPENSATION FOR TEMPORARY 

TOTAL DISABILITY THAT CLAIMANT SHALL RECEIVE PAYABLE OUT OF SUCH 

COMPENSATION AS PAID, TO A MAXIMUM OF 1 5 0 DOLLARS, 

CLAIM NO. ( 24) 144-70-285 

DAVID E. TOFFLEMIRE CLAIMANT 
DELL ALEXANDER, CLAIMANTJ 5 ATTY, 

OWN MOTION ORDER 

AUGUST 12, 1976 

ON JUNE 22, 1973 CLAIMANT REQUESTED THE BOARD TO EXERCISE ITS 

OWN MOTION JURISDICTION, PURSUANT TO ORS 656. 278, AND REOPEN HIS 

CLAIM FOR A COMPENSABLE INJURY SUFFERED ON AUGUST 3 0, 1 97 0 WHILE 

CLAIMANT WAS EMPLOYED WITH GEORGIA PACIFIC. CLAIMANT'S CLAIM WAS 

ACCEPTED BY THE EMPLOYER AND CLOSED BY A DETERMINATION ORDER MAILED 

NOVEMBER 2 5, 1970 WHEREBY CLAIMANT WAS AWARDED COMPENSATION FOR 

TEMPORARY TOTAL DISABILITY ONLY. CLAIMANT' 5 AGGRAVATION RIGHTS HAVE 

EXPIRED. 

IN SUPPORT OF HIS REQUEST, CLAIMANT ATTACHED THREE LETTERS 

FROM DR. DON L. POULSON FROM WHOM HE HAD BEEN RECEIVING MEDICAL 

CARE AND TREATMENT FOR HIS LOW BACK CONDITION. COPIES OF THE REQUEST 

FOR OWN MOTION RELIEF AND THE ATTACHED LETTERS FROM DR. POULSON WERE 

FURNISHED TO THE EMPLOYER, GEORGIA PACIFIC CORPORATION. MORE THAN 

2 0 DAYS HAVE EXPIRED AND THE EMPLOYER HAS NOT RESPONDED STATING ITS 

POSITION. 

THE BOARD, AFTER DUE CONSIDERATION OF THE STATEMENTS MADE BY 

DR. POULSON IN HIS LETTERS OF MAY 1 0, MAY 2 0 AND JUNE 2, 1 976, CON

CLUDES THAT CLAIMANT IS ENTITLED TO HAVE HIS CLAIM REOPENED AND TO 

RECEIVE COMPENSATION FOR TEMPORARY TOTAL DISABILITY FROM OCTOBER 3, 

197 5 TO APRIL 1 4, 197 6 • FURTHERMORE, DR. POULSON' S BILLS SHOULD 

BE PAID BY THE CARRIER. AT THE PRESENT TIME THERE IS NOT SUFFICIENT 

EVIDENCE FOR THE BOARD TO DETERMINE THE EXTENT, IF ANY, OF CLAIMANT'S 

PERMANENT PARTIAL DISABILITY, THEREFORE, THE EMPLOYER, GEORGIA 

PACIFIC CORPORATION, SHOULD BE DIRECTED TO ASCERTAIN IF CLAIMANT'S 

CONDITION IS MEDICALLY STATIONARY AND, IF SO, TO REQUEST A DETERMIN

ATION BY THE EVALUATION DIVISION OF THE BOARD. 

ORDER 

CLAIMANT'S CLAIM FOR HIS INDUSTRIAL INJURY OF AUGUST 3 0, 1970 
IS REMANDED TO THE EMPLOYER, GEORGIA PACIFIC CORPORATION, FOR THE 

PAYMENT OF DR, POULSON' S BILLS AND FOR THE PAYMENT TO CLAIMANT OF 

COMPENSATION FOR TEMPORARY TOTAL DISABILITY FROM OCTOBER 3, 1975 

TO APRIL 14, 1976, 

THE EMPLOYER, GEORGIA PACIFIC CORPORATION, SHALL, IF CLAIMANT'S 

CONDITION IS MEDICALLY STATIONARY, REQUEST THE EVALUATION DIVISION OF 

THE BOARD TO MAKE A DETERMINATION OF CLAIMANT'S PERMANENT PARTIAL 

DISABILITY. 

CLAIMANT'S COUNSEL IS GRANTED A SUM EQUAL TO 2 5 PER CENT OF THE 

TEMPORARY TOTAL DISABILITY COMPENSATION AWARDED BY THIS ORDER AS A 

REASONABLE ATTORNEY FEE, PAYABLE OUT OF SUCH COMPENSATION AS PAID, 

TO A MAXIMUM OF 500 DOLLARS. 

CLAIMANT'S COUNSEL IS GRANTED AS A REASONABLE ATTORNEY FEE 

A SUM EQUAL TO 25 PER CENT OF ANY PERMANENT PARTIAL DISABILITY THAT 
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Claimant s counsel is awar e as a reasonable attorney fee a

SUM EQUAL TO 2 5 PER CENT OF THE AMOUNT OF COMPENSATION FOR TEMPORARY
TOTAL DISABILITY THAT CLAIMANT SHALL RECEI E PAYABLE OUT OF SUCH
COMPENSATION AS PAID, TO A MAXIMUM OF 1 5 0 DOLLARS.

CLAIM NO. ( 24) 144-70-285 AUGUST 12, 1976

DAVID E. TOFFLEMIRE CLAIMANT
DELL ALEXANDER, CLAIMANT'S ATTY.
OWN MOTION ORDER

On JUNE 2 2 , 1 97 3 CLAIMANT REQUESTED THE BOARD TO EXERCISE ITS
OWN MOTION JURISDICTION, PURSUANT TO ORS 6 5 6 . 2 7 8 , AND REOPEN HIS
CLAIM FOR A COMPENSABLE INJURY SUFFERED ON AUGUST 3 0 , 1 97 0 WHILE
CLAIMANT WAS EMPLOYED WITH GEORGIA PACIFIC. CLAIMANT'S CLAIM WAS
ACCEPTED BY THE EMPLOYER AND CLOSED BY A DETERMINATION ORDER MAILED
NO EMBER 2 5 , 1 97 0 WHE REBY CLAI MANT WAS AWARDED COMPENSATION FOR
TEMPORARY TOTAL DISABILITY ONLY. CLAIMANT'S AGGRA ATION RIGHTS HA E
EXPI RED.

In SUPPORT OF HIS REQUEST, CLAIMANT ATTACHED THREE LETTERS
FROM DR. DON L. POULSON FROM WHOM HE HAD BEEN RECEI ING MEDICAL
CARE AND TREATMENT FOR HIS LOW BACK CONDITION. COPIES OF THE REQUEST
FOR OWN MOTION RELIEF AND THE ATTACHED LETTERS FROM DR. POULSON WERE
FURNISHED TO THE EMPLOYER, GEORGIA PACIFIC CORPORATION. MORE THAN
2 0 DAYS HA E EXPIRED AND THE EMPLOYER HAS NOT RESPONDED STATING ITS
POSITION.

The BOARD, AFTER DUE CONSIDERATION OF THE STATEMENTS MADE BY

DR. POULSON IN HIS LETTERS OF MAY 1 0 , MAY 20 AND JUNE 2, 1976, CON
CLUDES THAT CLAIMANT IS ENTITLED TO HA E HIS CLAIM REOPENED AND TO
RECEI E COMPENSATION FOR TEMPORARY TOTAL DISABILITY FROM OCTOBER 3,
1 97 5 TO APRIL 1 4 , 1 9 7 6 . FURTHERMORE, DR. POULSON'S BILLS SHOULD
BE PAID BY THE CARRIER. AT THE PRESENT TIME THERE IS NOT SUFFICIENT
E IDENCE FOR THE BOARD TO DETERMINE THE EXTENT, IF ANY, OF CLAIMANT'S
PERMANENT PARTIAL DISABILITY, THEREFORE, THE EMPLOYER, GEORGIA
PACIFIC CORPORATION, SHOULD BE DIRECTED TO ASCERTAIN IF CLAIMANT'S
CONDITION IS MEDICALLY STATIONARY AND, IF SO, TO REQUEST A DETERMIN
ATION BY THE E ALUATION DI ISION OF THE BOARD.

ORDER
Claimant s claim for his in ustrial injury of august 3 o , 1970

IS REMANDED TO THE EMPLOYER, GEORGIA PACIFIC CORPORATION, FOR THE
PAYMENT OF DR. POULSON* S BILLS AND FOR THE PAYMENT TO CLAIMANT OF
COMPENSATION FOR TEMPORARY TOTAL DISABILITY FROM OCTOBER 3, 1975
TO APRIL 14, 1976.

The employer, Georgia pacific corporation, shall, if claimant s
CONDITION IS MEDICALLY STATIONARY, REQUEST THE E ALUATION DI ISION OF
THE BOARD TO MAKE A DETERMINATION OF CLAIMANT'S PERMANENT PARTIAL
DISABILITY.

Claimant s counsel is grante a sum equal to 25 per cent of the
TEMPORARY TOTAL DISABILITY COMPENSATION AWARDED BY THIS ORDER AS A
REASONABLE ATTORNEY FEE, PAYABLE OUT OF SUCH COMPENSATION AS PAID,
TO A MAXIMUM OF 5 00 DOLLARS.

Claima t's cou sel is gra ted as a reaso able attor ey fee
A SUM EQUAL TO 25 PER CENT OF ANY PERMANENT PARTIAL DISABILITY THAT
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BE AWARDED TO CLAIMANT UPON CLOSURE OF HIS CLAIM, PAYABLE OUT OF 

SUCH COMPENSATION AS PAID, TO A MAXI MUM OF 2,000 DOLLARS, 

WCB CASE NO. 76-29 

DONNA BASSFORD, CLAIMANT 
ROLF OLSON, CLAIMANT'S ATTY, 

DEPT, OF JUSTICE, DEFENSE ATTY, 

ORDER OF DISMISSAL 

AUGUST 12, 1976 

ON JULY 2, 1976 A REFEREE'S ORDER WAS ISSUED IN THE ABOVE EN

TITLED MATTER, 

ON AUGUST 4, 1 976 CLAIMANT'S ATTORNEY REQUESTED BOARD REVIEW, 

MORE THAN 3 0 DAYS ELAPSED BETWEEN THE MAILING OF THE REFEREE'S 

ORDER ANO THE MAKING OF THE REQUEST FOR REVIEW, 

THE REFEREE'S ORDER HAS BECOME FINAL BY OPERATION OF LAW IN 

ACCORDANCE WITH ORS 656,289(3) AND THE CLAIMANT'S REQUEST FOR VIEW 

SHOULD BE DISMISSED, 

IT IS so ORDERED, 

WCB CASE NO. 75-2652 

SUSAN C. OTT, CLAIMANT 
POZZI, WILSON AND ATCHISON, 

CLAIMANT'S ATTYS, 

AUGUST 13, 1976 

SOUTHER, SPAULDING, KINSEY, WILLIAMSON AND SCHWABE, 

DEFENSE ATTYS, 

REQUEST FOR REVIEW BY THE WORKMEN'S COMPENSATION BOARD 

REVIEWED BY BOARD MEMBERS WILSON, MOORE AND PHILLIPS, 

THE WORKMEN'S COMPENSATION BOARD, WHICH BY AN INTERIM ORDER 

ENTERED BY RE FE REE GEORGE RODE ON OCTOBER 2 7, 1 9 7 5 WAS MADE A PARTY 

TO THE ABOVE PROCEEDINGS AND HELD TO BE THE REAL PARTY IN INTEREST ON 

THE ISSUE OF REOPENING CLAIMANT'S CLAIM FOR CONTINUED TEMPORARY TO

TAL DISABILITY BENEFITS AND GRANTING TO CLAIMANT VOCATIONAL REHABILI

TATION BENEFITS, SEEKS REVIEW OF THE REFEREE'S ORDER WHICH DIRECTED 

THE BOARD TO GRANT CLAIMANT VOCATIONAL REHABILITATION BENEFITS TO 

WHICH SHE WAS ENTITLED AS A VOCATIONALLY HANDICAPPED WORKER, 

CLAIMANT IS A 26 YEAR OLD TYPIST WHO WAS EMPLOYED BY A LEGAL 

FIRM IN PORTLAND AND SUSTAINED A COMPENSABLE INJURY TO HER RIGHT 

FOREARM, IN THE NATURE OF AN OCCUPATIONAL DI SE ASE, ON AUGUST 2, 1974, 

THE DIAGNOSIS MADE BY DR, KIEST WAS TENOSYNOVITIS INVOLVING THE RIGHT 

WRIST AREA. DR. KIEST RELEASED THE EXTENSOR TENDON ON OCTOBER 3 0, 
1974. 

CLAIMANT RETURNED TO HER FORMER JOB WHICH CONSISTED OF TYPING 
FROM A DICTAPHONE, SHE HAD NO OTHER DUTIES SUCH AS RECEPTION, OFFICE 

OR SECRETARIAL WORK, ALTHOUGH SHE DID OCCASIONALLY DO SOME FILING. 

CLAIMANT HAD BEEN RATED AS THE BEST TYPIST WITH RESPECT TO SPEED 
AND ACCURACY IN THE LAW FIRM BUT UPON HER RETURN SHE WAS UNABLE TO 

RESUME TYPING BECAUSE OF HER WRIST CONDITION. SHE WAS ALSO UNABLE 

-141 -

MAY BE AWARDED TO CLAIMANT UPON CLOSURE OF HIS CLAIM, PAYABLE OUT OF
SUCH COMPENSATION AS PAID, TO A MAXIMUM OF 2 , 0 00 DOLLARS.

WCB CASE NO. 76-29 AUGUST 12, 1976

DONNA BASSFORD, CLAIMANT
ROLF OLSON, CLAIMAN 1 S A  Y.
DEP . OF JUS ICE, DEFENSE A  Y.
ORDER OF DISMISSAL

On JULY 2 , 1 9 76 A REFEREE1 S ORDER WAS ISSUED IN THE ABOVE EN

TITLED MATTER.

On AUGUST 4 , 1 9 76 CLAIMANT S ATTORNEY REQUESTED BOARD REVIEW.

More than 3 0  ays elapse between the mailing of the referee’s
ORDER AND THE MAKING OF THE REQUEST FOR REVIEW.

The referee’s or er has become final by operation of law in

ACCORDANCE WITH ORS 656.289 (3) AND THE CLAIMANT S REQUEST FOR VIEW
SHOULD BE DISMISSED.

It IS SO ORDERED.

WCB CASE NO. 75-2652 AUGUST 13, 1976

SUSAN C. OTT, CLAIMANT
POZZI, WILSON AND A CHISON,
claimant s ATTYS.

SOUTHER, SPAULDING, KINSEY, WILLIAMSON AND SCHW ABE ,
DEFENSE ATTYS.

REQUEST FOR REVIEW BY THE WORKMEN'S COMPENSATION BOARD

Reviewe by boar members wilson, moore an Phillips.

The workmen s COMPENSATION BOARD, WHICH by AN INTERIM

ENTERED BY REFEREE GEORGE RODE ON OCTOBER 2 7 , 1 9 7 5 WAS MADE
TO THE ABOVE PROCEEDINGS AND HELD TO BE THE REAL PARTY IN INTEREST ON
THE ISSUE OF REOPENING CLAIMANT'S CLAIM FOR CONTINUED TEMPORARY TO
TAL DISABILITY BENEFITS AND GRANTING TO CLAIMANT VOCATIONAL REHABILI
TATION BENEFITS, SEEKS REVIEW OF THE REFEREE1 S ORDER WHICH DIRECTED
THE BOARD TO GRANT CLAIMANT VOCATIONAL REHABILITATION BENEFITS TO
WHICH SHE WAS ENTITLED AS A VOCATIONALLY HANDICAPPED WORKER.

Claimant is a 26 year ol typist who was employe by a legal

FIRM IN PORTLAND AND SUSTAINED A COMPENSABLE INJURY TO HER RIGHT
FOREARM, IN THE NATURE OF AN OCCUPATIONAL DISEASE, ON AUGUST 2 , 1 9 74 .
THE DIAGNOSIS MADE BY DR. KIEST WAS TENOSYNOVITIS INVOLVING THE RIGHT
WRIST AREA. DR. KIEST RELEASED THE EXTENSOR TENDON ON OCTOBER 30,
1 9 7 4 .

Claimant returne to her former job which consiste of typing

FROM A DICTAPHONE, SHE HAD NO OTHER DUTIES SUCH AS RECEPTION, OFFICE
OR SECRETARIAL WORK, ALTHOUGH SHE DID OCCASIONALLY DO SOME FILING.
CLAIMANT HAD BEEN RATED AS THE BEST TYPIST WITH RESPECT TO SPEED
AND ACCURACY IN THE LAW FIRM BUT UPON HER RETURN SHE WAS UNABLE TO
RESUME TYPING BECAUSE OF HER WRIST CONDITION. SHE WAS ALSO UNABLE

ORDE R
A PARTY
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UNDERGO RETRAINING AS A COURT REPORTER BECAUSE OF SIMILAR PROB
LEMS IN USING THE REPORTING MACHINE. DR. KIEST, ON APRIL 2.3 • 1975 
RECOMMENDED VOCATIONAL. RETRAINING FOR CLAIMANT. 

0R 0 NATHAN, WHO SPECIALIZES .IN HAND SURGERY, EXAMINED CLAIM
ANT ON SEPTEMBER 8 • 1975 AND CONCLUDED THAT AL.THOUGH TYPING DID 
CAUSE SOME FATIGUE ABOUT THE WRIST AND FINGERS IN CERTAIN PEOPLE AND 
IT MIGHT VERY WELL BE THAT CLAIMANT WOULD NOT BE ABLE TO PERFORM 

WITH THE SAME RAPIDITY AND EFFICIENCY, HE FOUND IT DIFFICULT TO RECOM
MEND A CHANGE OF OCCUPATION OTHER THAN TO A LESS STRENUOUS TYPE OF 

SECRETARIAL TYPING WORK. 

THE ASSISTANT VOCATIONAL REHABILITATION COORDINATOR FOR THE 
BOARD DENIED CLAIMANT'S ELIGIBILITY FOR VOCATIONA,L. REHABILITATION, 
STATING SHE DID NOT HAVE A VOCATIONAL. HANDICAP. 

0RS 6 5 6 • 7 2. 8 ( 1) STA"TES THAT THE BOARD MAY ( UNDERSCORED) PRO
VIDE UNDER UNIFORM RULES AND REGULATIONS FOR THE VOCATIONAL. REHABIL.I
TAT10N OF MEN AND WOMEN INJURED BY ACCIDENTS. ARISING OUT. OF AND IN 
THE COURSE OF THEIR EMPLOYMENT WHILE WORKING UNDER .PROTECTION OF 
THE WORKMEN'·s COMPENSATION LAW 0 

IT WAS THE POSITION OF THE BOARD 0 AS WELL AS OF THE EMPL.OYER 0 

THAT BECAUSE 6 5 6 • 2. 7 8 USES THE WORD 'MAY' ABSOLUTE DISCRETION IS 
INVESTED IN THE BOARD TO PROVIDE VOCATIONAL. REHABILITATION ALONG WITH 

THE ATTENDANT TEMPORARY TOTAL DISABILITY BENEFITS PROVIDED BY CHAPTER 
6 3 4 OREGON LAWS, 197 3 - THAT A WORKMAN HAS NO INHERENT RIGHT TO SUCH 
BENEFITS IN THE SENSE THAT HE HAS A RIGHT TO DISABILITY AND OTHER COM
PENSATION BENEFITS ARISING OUT OF A COMPENSABLE INJURY. INASMUCH AS 
THE MATTER IS WITHIN THE DISCRETION OF THE BOARD, COUNSEL FOR THE 
BOARD ARGUED THAT THE EVIDENCE MUST INDICATE THAT THE BOARD HAD 
ABUSED ITS DISCRETION IN DENYING CLAIMANT VOCATIONAL REHABILITATION. 

THE REFEREE RELIED UPON THE BOARD'S ADMINISTRATIVE RULES RE
LATING TO VOCATIONAL REHABILITATION, ADOPTED ON FEBRUARY 4 • t 9 7 5 BY 
WCB ADMINISTRATIVE ORDER 4 -1 975 • AND, MORE SPECIFICALLY, ON SECTION 
61-005 (4) WHICH DEFINES A VOCATIONALLY HANDICAPPED WORKER AS A WORKER 
WHO HAS AN OCCUPATIONAL. HANDICAP CAUSED BY A COMPENSABLE INJURY WHICH 
PREVENTS HIM RETURNING TO HIS REGULAR EMPLOYMENT AND WHO HAS NO 
OTHER SKILLS WHICH WOULD ENABLE HIM READILY TO RETURN TO FULL TIME 
EMPLOYMENT AND SECTION 61-010 (2.) WHICH PROVIDES, IN PART, THAT A 
TRAINING PROGRAM SHOULD BE DESIGNED FOR EACH VOCATIONAL HANDICAPPED 
WORKER TO PROVIDE SKILLS WHICH WILL ENABLE THE WORKER T0 FUNCTION 
AT AN EMPLOYMENT LEVEL COMPARABLE TO HIS PRE-INJURY LEVEL. HE INTER
PRETED THE PHRASES 'FULL TIME EMPLOYMENT' AND 'AN EMPLOYMENT 
LEVEL COMPARABLE TO HIS PRE-INJURY LEVEL' AS MEANING THAT THE JOB 
WHICH iHE WORKMAN CAN PERFORM WITHOUT RETRAINING OR FOR WHICH THE 
WORKMAN IS RETRAINED SHALL BE ONE PAVING WAGES SUBSTANTIALLY THE 
SAME AS 1'1-!E WAGES THE WORKMAN WAS MAKING AT THE TIME OF THE INJURY. 

AssuM ING "('HAT THE BOARD HAD DISCRETIONARY POWERS LINDER ORS 
656 • 72.8 • THE REFEREE CONCLUDED THAT THE EVIDENCE INDICATES THAT THE 
BOARD, THROUGH ITS COORDINATOR, HAD ABUSED ITS DISCRETION IN FAILING 
TO PROVIDE VOCATIONAL. REHABILITATION TO CLAIMANT. THE EVIDENCE CLEAR
LY DEMONSTRATED THAT THE COMPENSABLE INJURY PREVENTED CLAIMANT 
FROM RETURNING TO HER REGULAR EMPLOYMENT AND THAT CLAIMANT HAD 

SHOWN THAT SHE HAD NO OTHER SKILLS THAT WOULD ENABLE HER TO READILY 
RETURN TO FULL TIME EMPLOYMENT. HAVING FOUND CLAIMANT HAD· SUSTAINED 
THE BURDEN OF PROVING THAT SHE WAS VOCATIONALLY HANDICAPPED WITHIN 
THE DEFINITION OF WCB ADMINISTRATIVE ORDER 4 -197 5, SECT ION 6 I -0 0 5 ( 4) • 
REFEREE FELT IT NOT NECESSARY TO PROCEED ON THE ISSUE OF EXTENT OF 
CLAIMANT'S PERMANENT PARTIAL DISABILITY. HE ORDERED THE BOARD TO 
GRANT CLAIMANT THE VOCATIONAL. REHABILITATION BENEFITS TO WHICH SHE 
WAS ENTITLED AS A VOCATIONALLY HANDICAPPED WORKER. 

-1 42. ~ 

TO UNDERGO RETRAINING AS A COURT REPORTER BECAUSE OF SIMILAR PROB
LEMS IN USING THE REPORTING MACHINE. DR. KIEST, ON APRIL 23, 1 9 75
RECOMMENDED  OCATIONAL RETRAINING FOR CLAIMANT.

Dr. NATHAN, WHO SPECIALIZES IN HAND SURGERY, EXAMINED CLAIM
ANT ON SEPTEMBER 8 , 1 9 7 5 AND CONCLUDED THAT ALTHOUGH TYPING DID
CAUSE SOME FATIGUE ABOUT THE WRIST AND FINGERS IN CERTAIN PEOPLE AND
IT MIGHT  ERY WELL BE THAT CLAIMANT WOULD NOT BE ABLE TO PERFORM
WITH THE SAME RAPIDITY AND EFFICIENCY, HE FOUND IT DIFFICULT TO RECOM
MEND A CHANGE OF OCCUPATION OTHER THAN TO A LESS STRENUOUS TYPE OF
SECRETARIAL TYPING WORK.

The ASSISTANT  OCATIONAL REHABILITATION COORDINATOR FOR THE
BOARD DENIED CLAIMANT'S ELIGIBILITY FOR  OCATIONAL REHABILITATION,
STATING SHE DID NOT HA E A  OCATIONAL HANDICAP.

ORS 656.728(1) STATES THAT THE BOARD MAY (UNDERSCORED) PRO
 IDE UNDER UNIFORM RULES AND REGULATIONS FOR THE  OCATIONAL REHABILI
TATION OF MEN AND WOMEN INJURED BY ACCIDENTS ARISING OUT OF AND IN
THE COURSE OF THEIR EMPLOYMENT WHILE WORKING UNDER PROTECTION OF
THE WORKMEN' S COMPENSATION LAW.

It WAS THE POSITION OF THE BOARD, AS WELL AS OF THE EMPLOYER,
THAT BECAUSE 6 56 . 2 7 8 USES THE WORD MAY1 ABSOLUTE DISCRETION IS
IN ESTED IN THE BOARD TO PRO IDE  OCATIONAL REHABILITATION ALONG WITH
THE ATTENDANT TEMPORARY TOTAL DISABILITY BENEFITS PRO IDED BY CHAPTER
6 3 4 OREGON LAWS, 1 9 7 3 THAT A WORKMAN HAS NO INHERENT RIGHT TO SUCH
BENEFITS IN THE SENSE THAT HE HAS A RIGHT TO DISABILITY AND OTHER COM
PENSATION BENEFITS ARISING OUT OF A COMPENSABLE INJURY. INASMUCH AS
THE MATTER IS WITHIN THE DISCRETION OF THE BOARD, COUNSEL FOR THE
BOARD ARGUED THAT THE E IDENCE MUST INDICATE THAT THE BOARD HAD
ABUSED ITS DISCRETION IN DENYING CLAIMANT  OCATIONAL REHABILITATION.

The REFEREE RELIED UPON THE BOARD'S ADMINISTRATI E RULES RE
LATING TO  OCATIONAL REHABILITATION, ADOPTED ON FEBRUARY 4, 1 9 7 5 BY
WCB ADMINISTRATI E ORDER 4 -1 975 , AND, MORE SPECIFICALLY, ON SECTION
61 0 05 (4) WHICH DEFINES A  OCATIONALLY HANDICAPPED WORKE R AS A WORKE R
WHO HAS AN OCCUPATIONAL HANDICAP CAUSED BY A COMPENSABLE INJURY WHICH
PRE ENTS HIM RETURNING TO HIS REGULAR EMPLOYMENT AND WHO HAS NO
OTHER SKILLS WHICH WOULD ENABLE HIM READILY TO RETURN TO FULL TIME
E MPLOYME NT AND SECTION 61 -0 10(2) WHICH PRO IDES, IN PART, THAT A
TRAINING PROGRAM SHOULD BE DESIGNED FOR EACH  OCATIONAL HANDICAPPED
WORKER TO PRO IDE SKILLS WHICH WILL ENABLE THE WORKER TO FUNCTION
AT AN EMPLOYMENT LE EL COMPARABLE TO HIS PRE-INJURY LE EL. HE INTER
PRETED THE PHRASES 'FULL TIME EMPLOYMENT' AND 1 AN EMPLOYMENT
LE EL COMPARABLE TO HIS PRE-INJURY LE EL' AS MEANING THAT THE JOB
WHICH THE WORKMAN CAN PERFORM WITHOUT RETRAINING OR FOR WHICH THE
WORKMAN IS RETRAINED SHALL BE ONE PAYING WAGES SUBSTANTIALLY THE
SAME AS THE WAGES THE WORKMAN WAS MAKING AT THE TIME OF THE INJURY.

Assumi g that the board had discretio ary powers u der ors
6 5 6 . 72 8 , THE REFEREE CONCLUDED THAT THE E IDENCE INDICATES THAT THE
BOARD, THROUGH ITS COORDINATOR, HAD ABUSED ITS DISCRETION IN FAILING
TO PRO IDE  OCATIONAL REHABILITATION TO CLAIMANT. THE E IDENCE CLEAR
LY DEMONSTRATED THAT THE COMPENSABLE INJURY PRE ENTED CLAIMANT
FROM RETURNING TO HER REGULAR EMPLOYMENT AND THAT CLAIMANT HAD
SHOWN THAT SHE HAD NO OTHER SKILLS THAT WOULD ENABLE HER TO READILY
RETURN TO FULL TIME EMPLOYMENT. HA ING FOUND CLAIMANT HAD SUSTAINED
THE BURDEN OF PRO ING THAT SHE WAS  OCATIONALLY HANDICAPPED WITHIN
THE DEFINITION OF WCB AD M I N I STRAT I E ORDER 4-1 975, SECT ION 61 -0 05 (4),
REFEREE FELT IT NOT NECESSARY TO PROCEED ON THE ISSUE OF EXTENT OF
CLAIMANT'S PERMANENT PARTIAL DISABILITY. HE ORDERED THE BOARD TO
GRANT CLAIMANT THE  OCATIONAL REHABILITATION BENEFITS TO WHICH SHE
WAS ENTITLED AS A  OCATIONALLY HANDICAPPED WORKER.
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BOARD, ON DE NOVO REVIEW, ACCEPTS, AS DID ITS COUNSEL, THE 
FACT THAT THE RECORD CLEARLY ESTABLISHES THAT CLAIMANT CANNOT RETURN 

TO HER FORMER OR • REGULAR• WORK AS A PRODUCTION TYPIST AND, THERE
FORE, SHE CERTAINLY WOULD BE CONSIDERED VOCATIONALLY HANDICAPPED UN

LESS SHE HAD OTHER SKILLS WHICH WOULD ENABLE HER TO READILY RETURN 

TO FULL TIME EMPLOYMENT. 

CLAIMANT IS 2 6 YEARS OLD, SHE IS A HIGH SCHOOL GRADUATE AND HER 
EMPLOYMENT BACKGROUND INCLUDES FIVE AND A HALF YEARS OF WORKING FOR 
A BOOK SALES ORGANIZATION, DOING GENERAL OFFICE WORK AND PRODUCTION 

TYPING UNTIL THE DEVELOPMENT OF HER TENOSYNOVITIS 0 CLAIMANT WAS 
TESTED BY DR. JULIA PERKINS, CLINICAL PSYCHOLOGIST, WHO FOUND CLAIM

ANT HAD WELL ABOVE AVERAGE INTELLIGENCE, EXCELLENT READING AND 
COMPREHENSIVE ABILITY AND GOOD APTITUDES FOR WORK INVOLVING MANUAL 

DEXTERITY, SHE ALSO FOUND CLAIMANT TO BE HIGHLY MOTIVATED TO RE
TURN TO WORK. THE MEDICAL EVIDENCE, AS WELL AS CLAIMANT• S OWN 
TESTIMONY, INDICATES SHE IS IN GOOD HEALTH EXCEPT FOR THE TENOSYNO
VITIS RESIDUALS, SHE DOES HAVE PAIN AND SWELLING IN THE RIGHT WRIST 

WITH SUCH ACTIVITIES AS TYPING, STENOTYPING OR REPETITIVE RAPID USE 
OF THE WRIST AND SHE HAS SUFFERED A 2 0 PER CENT LOSS OF GRIP AND SOME 

NUMBNESS IN THE WRIST AT NIGHT, 

CLAIMANT CONSIDERS HERSELF CAPABLE, TAKING INTO CONSIDERATION 

HER HEALTH, EDUCATION, APTITUDES AND ABILITIES, OF HANDLING MANY TYPES 

OF ALTERNATIVE EMPLOYMENT AND, IN FACT, SHE HAS SEARCHED WIDELY FOR 

SUCH ALTERNATIVE EMPLOYMENT BUT, UNFORTUNATELY, WITHOUT SUCCESS. 

SHE HAS BEEN DRAWING UNEMPLOYMENT BENEFITS DURING PART OF THAT TIME. 
THE BOARD. FINDS, BASED UPON THE EVIDENCE, THAT THE REASON CLAIMANT 

CANNOT READILY RETURN TO EMPLOYMENT IS NOT DUE TO THE FACT THAT SHE 
IS VOCATIONALLY HANDICAPPED BUT IS DUE TO THE FACT THAT THE TYPE OF 

WORK SHE.SOUGHT, E, G,, ASSEMBLY WORK, JANITORIAL, OR LAUNDRY WORK, 
WORK AS A PLANT GUARD, POSTAL EMPLOYEE, BARMAID AND TRUCK OR VE

HICLE DRIVER, ARE JOBS WHICH, AT THIS TIME, HAVE FEW, IF ANY, VACAN
CIES0 THEREFORE, CLAIMANT• S INABILITY TO RETURN TO THE LABOR MARKET 
IS DUE TO AN ECONOMY OF MORE SUPPLY THAN DEMAND IN THE AREAS IN WHICH 
SHE SOUGHT WORK 0 THIS CERTAINLY IS NOT AN INDICATION OF LACK OF ALTER

NATIVE SKILLS,APTITUDES OR ABILITIES TO DO SUCH JOBS IF THEY WERE 

AVAILABLE. 

CLAIMANT HAS CONTENDED THAT NO ONE WOULD HIRE HER BECAUSE OF 

HER PERMANENT DISABILITY AND FOR THAT REASON SHE SHOULD BE ENTITLED 
TO VOCATIONAL REHABILITATION. IF EMPLOYERS ARE PREJUDICED BECAUSE 
OF CLAIMANT• S RESIDUAL PERMANENT DISABILITY SUCH PREJUDICE WILL RE
MAIN REGARDLESS OF SKILLS CLAIMANT HAS TO OFFER AND VOCATIONAL RE

TRAINING WILL NOT OVERCOME IT 0 MERELY TO SHOW PREJUDICE ON THE PART 

OF THE EMPLOYER OR POTENTIAL EMPLOYER OR TO SHOW A PARTICULAR DE
GREE OF PERMANENT DISABILITY DOES NOT ESTABLI-SH A WORKMAN'S NEED 

FOR VOCATIONAL REHABILITATION. 

fF CLAIMANT TAKES EMPLOYMENT AT A LESSER WAGE THAN SHE WAS 
EARNING BEFORE HER INJURY THAT IS TAKEN INTO CONSIDERATION IN DETER
MINING HER AWARD FOR PERMANENT PARTIAL DISABILITY BUT IT DOES NOT 

INDICATE SHE IS VOCATIONALLY HANDICAPPED. 

THE BOARD CONCLUDES THAT CLAIMANT• S CLAIM SHOULD NOT BE RE
OPENED FOR CONTINUED VOCATIONAL REHABILITATION AND FOR THE PAYMENT 
OF COMPENSATION FOR TEMPORARY TOTAL DISABILITY DURING SUCH PROGRAM, 

CLAIMANT IS NOT VOCATIONALLY HANDICAPPED. AS DEFINED BY WCB ADMINIS
TRATIVE ORCE R 4 -1 9 7 5, SECTION 6 1 -0 0 5 ( 4) • FURTHERMORE, THE POLICY 
STATEMENTS CONTAINED IN SECTION 61-01 0 OF THE SAME ORDER ARE NOT 

APPLICABLE UNTIL AFTER ( UNDERSCORED) THE WORKMAN IS DETERMINED TO 
BE VOCATIONALLY HANDICAPPED. THE STATEMENTS CONTAINED IN THAT SEC

TION ARE MERELY GUIDELINES TO BE USED IN THE PREPARATION OF THE PROGRAM 

-t 4 3 -

The boar , on  e novo review, accepts, as  i its counsel., the
FACT THAT THE RECORD CLEARLY ESTABLISHES THAT CLAIMANT CANNOT RETURN
TO HER FORMER OR REGULAR1 WORK AS A PRODUCTION TYPIST AND, THERE
FORE, SHE CERTAINLY WOULD BE CONSIDERED  OCATIONALLY HANDICAPPED UN
LESS SHE HAD OTHER SKILLS WHICH WOULD ENABLE HER TO READILY RETURN
TO FULL TIME EMPLOYMENT.

Claimant is 26 years ol , she is a high school gra uate an her
EMPLOYMENT BACKGROUND INCLUDES FI E AND A HALF YEARS OF WORKING FOR
A BOOK SALES ORGANIZATION, DOING GENERAL OFFICE WORK AND PRODUCTION
TYPING UNTIL THE DE ELOPMENT OF HER TENOSYNO ITIS. CLAIMANT WAS
TESTED BY DR. JULIA PERKINS, CLINICAL PSYCHOLOGIST, WHO FOUND CLAIM
ANT HAD WELL ABO E A ERAGE INTELLIGENCE, EXCELLENT READING AND
COMPREHENSI E ABILITY AND GOOD APTITUDES FOR WORK IN OL ING MANUAL
DEXTERITY. SHE ALSO FOUND CLAIMANT TO BE HIGHLY MOTI ATED TO RE
TURN TO WORK. THE MEDICAL E IDENCE, AS WELL AS CLAIMANT'S OWN
TESTIMONY, INDICATES SHE IS IN GOOD HEALTH EXCEPT FOR THE TENOSYNO
 ITIS RESIDUALS. SHE DOES HA E PAIN AND SWELLING IN THE RIGHT WRIST
WITH SUCH ACTI ITIES AS TYPING, STENOTYPING OR REPETITI E RAPID USE
OF THE WRIST AND SHE HAS SUFFERED A 20 PER CENT LOSS OF GRIP AND SOME
NUMBNESS IN THE WRIST AT NIGHT.

Claimant consi ers herself capable, taking into consi eration

HER HEALTH, EDUCATION, APTITUDES AND ABILITIES, OF HANDLING MANY TYPES
OF ALTERNATI E EMPLOYMENT AND, IN FACT, SHE HAS SEARCHED WIDELY FOR
SUCH ALTERNATI E EMPLOYMENT BUT, UNFORTUNATELY, WITHOUT SUCCESS.
SHE HAS BEEN DRAWING UNEMPLOYMENT BENEFITS DURING PART OF THAT TIME.
THE BOARD. FINDS, BASED UPON THE E IDENCE, THAT THE REASON CLAIMANT
CANNOT READILY RETURN TO EMPLOYMENT IS NOT DUE TO THE FACT THAT SHE
IS  OCATIONALLY HANDICAPPED BUT IS DUE TO THE FACT THAT THE TYPE OF
WORK SHE.SOUGHT, E.G. , ASSEMBLY WORK, JANITORIAL, OR LAUNDRY WORK,
WORK AS A PLANT GUARD, POSTAL EMPLOYEE, BARMAID AND TRUCK OR  E
HICLE DRI ER, ARE JOBS WHICH, AT THIS TIME, HA E FEW, IF ANY,  ACAN
CIES. THEREFORE, CLAIMANT'S INABILITY TO RETURN TO THE LABOR MARKET
IS DUE TO AN ECONOMY OF MORE SUPPLY THAN DEMAND IN THE AREAS IN WHICH
SHE SOUGHT WORK. THIS CERTAINLY IS NOT AN INDICATION OF LACK OF ALTER
NATI E SKILLS,APTITUDES OR ABILITIES TO DO SUCH JOBS IF THEY WERE
A AILABLE.

Claimant has conten e that no one woul hire her because of

HER PERMANENT DISABILITY AND FOR THAT REASON SHE SHOULD BE ENTITLED
TO  OCATIONAL REHABILITATION. IF EMPLOYERS ARE PREJUDICED BECAUSE
OF CLAIMANT'S RESIDUAL PERMANENT DISABILITY SUCH PREJUDICE WILL RE
MAIN REGARDLESS OF SKILLS CLAIMANT HAS TO OFFER AND  OCATIONAL RE
TRAINING WILL NOT O ERCOME IT. MERELY TO SHOW PREJUDICE ON THE PART
OF THE EMPLOYER OR POTENTIAL EMPLOYER OR TO SHOW A PARTICULAR DE
GREE OF PERMANENT DISABILITY DOES NOT ESTABLISH A WORKMAN'S NEED
FOR  OCATIONAL REHABILITATION.

If claimant takes employment at a lesser wage than she was
EARNING BEFORE HER INJURY THAT IS TAKEN INTO CONSIDERATION IN DETER
MINING HER AWARD FOR PERMANENT PARTIAL DISABILITY BUT IT DOES NOT
INDICATE SHE IS  OCATIONALLY HANDICAPPED.

The BOARD CONCLUDES THAT CLAIMANT'S CLAIM SHOULD NOT BE RE
OPENED FOR CONTINUED  OCATIONAL REHABILITATION AND FOR THE PAYMENT
OF COMPENSATION FOR TEMPORARY TOTAL DISABILITY DURING SUCH PROGRAM.
CLAIMANT IS NOT  OCATIONALLY HANDICAPPED AS DEFINED BY WC B ADMINIS
TRATI E ORDE R 4 -1 9 7 5 , SECTION 6 1 -0 0 5 ( 4 ) . FURTHERMORE, THE POLICY
STATEMENTS CONTAINED IN SECTION 6 1-010 OF THE SAME ORDER ARE NOT
APPLICABLE UNTIL AFTER (UNDERSCORED) THE WORKMAN IS DETERMINED TO
BE  OCATIONALLY HANDICAPPED. THE STATEMENTS CONTAINED IN THAT SEC
TION ARE MERELY GUIDELINES TO BE USED IN THE PREPARATION OF THE PROGRAM
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A WORKMAN ALREADY DETERMINED TO BE VOCATIONALLY HANDICAPPED, 

THEY ARE NOT TO BE USED TO DETERMINE WHETHER OR NOT THERE IS AVOCA

TIONAL HANDICAP. THE REFEREE WAS IN ERROR IN SO CONSTRUING SAID SUB

SECTION, 

HAVING FOUND THAT CLAIMANT IS NOT VOCATIONALLY HANDICAPPED, 

AND INASMUCH AS CLAIMANT HAS ALREADY BEEN DETERMINED TO BE MEDI

CALLY STATIONARY ( A DETERMINATION ORDER MAILED JUNE 4 • 197 5 AWARDED 

CLAIMANT 5 PER CENT OF THE RIGHT FOREARM) THE BOARD CONCLUDES THAT 

THE MATTER SHOULD BE REMANDED TO REFEREE RODE, WHO OBSERVED AND 

HEARD THE WITNESSES AT THE TIME OF THE HEA'<ING, TO ENTER AN OPINION 

AND ORDER ON THE ISSUE OF THE ADEQUACY OF THE DETERMINATION ORDER. 

ORDER 

THE ORDER OF THE REFEREE, DATED DECEMBER 23, 1975, IS REVERSED. 

THE ISSUE OF THE ADEQUACY OF THE DETERMINATION ORDER, MAILED 

DECEMBER 2 3, 1 9 7 5, WHEREBY CLAIMANT WAS AWARDED 7. 5 DEGREES FOR 

5 PER CENT LOSS OF THE RIGHT FOREARM, IS REMANDED TO THE REFEREE 

FOR A DETERMINATION WITHOUT A FURTHER HEARING. 

DISSENT 

BoARD MEMBER KENNETH V. PHILLIPS DISSENTS AS FOLLOWS -

THE MATTER OF ELIGIBILITY FOR VOCATIONAL REHABILITATION IS NECES

SARILY A JUDGMENTAL ISSUE BASED ON THE DETERMINATION OF THE CLAIMANT'S 

VOCATIONAL HANDICAP. THAT DETERMINATION MUST BE MADE FROM THE IN

FORMATION AVAILABLE AND WITH THE USE OF THE PROFESSIONAL EXPERTISE 

OF AVAi LAB LE JOBS AND APPROPRIATE JOB SKILLS. 

EVIDENCE INDICATES THAT CLAIMANT HAS A HIGH DEGREE OF SKILL AND 

NATIVE TALENT IN THE USE OF HER HANDS. HER DISABILITY PRECLUDES HER 

USING MUCH OF THAT SKILL. THE EMPLOYMENT OPPORTUNITIES FOR WHICH 

SHE HAS APPLIED AND WOULD BE COMFORTABLE WITH ALSO REQUIRE A DEGREE 

OF SKI LL. IT IS HER LACK OF TRAINING OR EXPERIENCE THAT HAS CAUSED HER 

FAILURE TO BECOME EMPLOYED, NOT THE DEPRESSED JOB MARKET. 

ALTHOUGH IT IS TRUE THAT CLAIMANT DOES HAVE SOME EXPERIENCE IN 

FIELDS OTHER THAN PRODUCTIVE TYPING, THAT EXPERIENCE IN ITSELF DOES 

NOT QUALIFY AS A SATISFACTORY MEANS OF SELF SUPPORT AS REQUIRED BY 

THE RULE, IT MAY BE THAT THOSE JOBS IN WHICH SHE HAS SOME EXPERIENCE 

WE RE ABHORRENT TO HER - IT MAY BE THAT THEY WE RE OF SUCH LOW WAGES 

THAT ONE COULD NOT LIVE ON THE INCOME - IT MAY BE THAT HER ABILITIES 

DID NOT COINCIDE WITH THE JOB REQUIREMENTS TO THE DEGREE THAT REEM

PLOYMENT IN THOSE AREAS WAS A PROBA'31LITY. EVIDENCE IN REGARD TO 

PREVIOUS EXPERIENCE WAS NOT DEVELOPED AT THE HEARING, THE FAST RE

MAINS THAT SHE HAS NOT SOUGHT REEMPLOYMENT IN THOSE AREAS IN WHICH 

SHE HAS SOME EXPERIENCE, BUT HAS DEMONSTRATED MOTIVATION IN A NUMBER 

OF OTHER FIELDS, DR. PERKINS' PSYCHOLOGICAL EXAMINATION INDICATES 

PERSONALITY TRAITS THAT OF THEMSELVES WOULD BE A BAR TO THAT REEM

PLOYMENT, 

IT IS THE JUDGMENT OF THIS REVIEWER THAT CLAIMANT IS VOCATION

ALLY HANDICAPPED ANO I WOULD AFFIRM THE ORDER OF THE REFEREE~ 

RESPECTFULLY SUBMITTED, 

-s- KENNETH V, PHILLIPS 
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FOR A WORKMAN ALREADY DETERMINED TO BE  OCATIONALLY HANDICAPPED,
THEY ARE NOT TO BE USED TO DETERMINE WHETHER OR NOT THERE IS A  OCA
TIONAL HANDICAP. THE REFEREE WAS IN ERROR IN SO CONSTRUING SAID SUB
SECTION.

Having foun that claimant is not vocationally han icappe ,
AND INASMUCH AS CLAIMANT HAS ALREADY BEEN DETERMINED TO BE MEDI
CALLY STATIONARY (A DETERMINATION ORDER MAILED JUNE 4 , 1 9 7 5 AWARDED
CLAIMANT 5 PER CENT OF THE RIGHT FOREARM) THE BOARD CONCLUDES THAT
THE MATTER SHOULD BE REMANDED TO REFEREE RODE, WHO OBSER ED AND
HEARD THE WITNESSES AT THE TIME OF THE HEARING, TO ENTER AN OPINION
AND ORDER ON THE ISSUE OF THE ADEQUACY OF THE DETERMINATION ORDER.

ORDER
The or er of the referee,  ate December 23, 1975, is reverse .

The issue of the a equacy of the  etermination or er, maile 

DECEMBER 2 3 , 1 97 5 , WHEREBY CLAIMANT WAS AWARDED 7.5 DEGREES FOR
5 PER CENT LOSS OF THE RIGHT FOREARM, IS REMANDED TO THE REFEREE
FOR A DETERMINATION WITHOUT A FURTHER HEARING.

DISSENT
Boar member kenneth v. Phillips  issents as follows

The matter of eligibility for vocational rehabilitation is neces

s rily  JUDGMENTAL ISSUE BASED ON THE DETERMINATION OF THE CLAIMANT'S
 OCATIONAL HANDICAP. THAT DETERMINATION MUST BE MADE FROM THE IN
FORMATION A AILABLE AND WITH THE USE OF THE PROFESSIONAL EXPERTISE
OF A AILABLE JOBS AND APPROPRIATE JOB SKILLS.

Evi ence in icates that claimant has a high  egree of skill an 

NATI E TALENT IN THE USE OF HER HANDS. HER DISABILITY PRECLUDES HER
USING MUCH OF THAT SKILL. THE EMPLOYMENT OPPORTUNITIES FOR WHICH
SHE HAS APPLIED AND WOULD BE COMFORTABLE WITH ALSO REQUIRE A DEGREE
OF SKILL. IT IS HER LACK OF TRAINING OR EXPERIENCE THAT HAS CAUSED HER
FAILURE TO BECOME EMPLOYED, NOT THE DEPRESSED JOB MARKET.

Although it is true that claima t does have some experie ce i 
FIELDS OTHER THAN PRODUCTI E TYPING, THAT EXPERIENCE IN ITSELF DOES
NOT QUALIFY AS A SATISFACTORY MEANS OF SELF SUPPORT AS REQUIRED BY
THE RULE. IT MAY BE THAT THOSE JOBS IN WHICH SHE HAS SOME EXPERIENCE
WERE ABHORRENT TO HER IT MAY BE THAT THEY WERE OF SUCH LOW WAGES
THAT ONE COULD NOT LI E ON THE INCOME IT MAY BE THAT HER ABILITIES
DID NOT COINCIDE WITH THE JOB REQUIREMENTS TO THE DEGREE THAT REEM
PLOYMENT IN THOSE AREAS WAS A PROBABILITY. E IDENCE IN REGARD TO
PRE IOUS EXPERIENCE WAS NOT DE ELOPED AT THE HEARING. THE FACT RE
MAINS THAT SHE HAS NOT SOUGHT REEMPLOYMENT IN THOSE AREAS IN WHICH
SHE HAS SOME EXPERIENCE, BUT HAS DEMONSTRATED MOTI ATION IN A NUMBER
OF OTHER FIELDS. DR. PERKINS1 PSYCHOLOGICAL EXAMINATION INDICATES
PERSONALITY TRAITS THAT OF THEMSEL ES WOULD BE A BAR TO THAT REEM
PLOYMENT.

It is the ju gment of this reviewer that claimant is vocation

 lly HANDICAPPED AND I WOULD AFFIRM THE ORDER OF THE REFEREE.
RESPECTFULLY SUBMITTED,

-S- KENNETH  . PHILLIPS
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CASE NO. 75-3977 

HELEN JACKSON HAMMONS, CLAIMANT 
J. DAVID KRYGER, CLAIMANT'S ATTY. 
PHILIP MONGRAIN, DEFENSE ATTY. 
REQUEST FOR REVIEW BY EMPLOYER 

AUGUST 19, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND PHILLIPS. 

THE EMPLOYER SEEKS REVIEW BY THE BOARD OF THE REFEREE'S ORDER 
WHICH DENIED CLAIMANT'S CLAIM FOR AGGRAVATION BUT ORDERED THE EM
PLOYER TO PAY CLAIMANT'S MEDICAL EXPENSES INCURRED PU,RSUANT TO ORS 
6 5 6 • 2 4 5 0 DIRECTED THE EMPLOYER TO PAY FOR A MEDICALLY SUPERVISED 
WEIGHT LOSS PROGRAM PURSUANT TO ORS 656 0 245 IF CLAIMANT SHOULD EVER 
SUBMIT HERSELF TO SUCH A PROGRAM AND AWARDED TO CLAIMANT'S ATTOR
NEY A FEE OF 150 DOLLARS BECAUSE OF THE EMPLOYER'S REFUSAL TO PAY 
COMPENSATION WITHIN 1 4 DAYS ANO ITS REFUSAL TO ACCEPT THE CLAIM FOR 
MEDICAL CARE AND TREATMENT UNDER ORS 656.245. 

CLAIMANT HAD SUFFERED AN INJURY ON AUGUST 8, 1967 - HER CLAIM 
WAS ORIGINALLY CLOSED BY DETERMINATION ORDER OF OCTOBER 9, 1972 
WHEREBY CLAIMANT WAS AWARDED 6 4 DEGREES FOR 2 0 PER CENT UNSCHED
ULED· LOW BACK DISABILITY. THE CLAIMANT REQUESTED A HEARING AND, AS 
A RESULT OF THAT HEARING, CLAIMANT'S AWARD WAS INCREASED TO 128 DE

GREES BY OPINION AND ORDER ENTERED MAY 7, 197 3 • 

CLAIMANT IS 4 4 YEARS OLD ANO IS VERY OBESE. SHE HAS NOT WORKED 
SINCE HER INDUSTRIAL INJURY ANO, WITH THE EXCEPTION OF DR. 'BOLIN, 0 0 C., 
EVERY PHYSICIAN WHO HAS EXAMINED AND-OR TREATED CLAIMANT HAS BEEN 
UNABLE TO GIVE ANY REAL EXPLANATION FOR CLAIMANT'S PROBLEMS, STAT
ING HER PROBLEMS HAD NOT CHANGED GREATLY SINCE HER INDUSTRIAL INJURY; 
NEVERTHELESS, ON AUGUST 25, 1975, CLAIMANT FILED A CLAIM FOR AGGRA
VATION, BASED UPON TWO REPORTS FROM DR 0 BOLIN. 

0N NOVEMBER 26 1 1975, OR 0 PALUSKA, AFTER EXAMINING CLAIMANT, 
INDICATED CLAIMANT HAO A CHRONIC LOW BACK STRAIN AGGRAVATED BY EXO
GENOUS OBESITY ANO CONVERSION REACTION, AT THAT TIME CLAIMANT WEIGHED 
2 4 0 POUNDS, OR 0 PALUSKA FELT THAT THERE WAS NO SUBSTANTIAL CHANGE 
IN CLAIMANT'S SYMPTOMS COMPARED TO THOSE PRESENT IN 1972. 

THE EMPLOYER OFFERED IN EVIDENCE FILM TAKEN OF CLAIMANT ON 
OCTOBER 1 4 AND 1 5, 197 5, WHICH WAS VERY REVEALING. THE FILM SHOWS 
CLAIMANT MOVING AROUND QUITE WELL, LIFTING AND BENDING WITHOUT ANY 
APPARENT DIFFICULTY ANO DIRECTLY CONTRADICTED THE TESTIMONY OF 
CLAIMANT AS TO WHAT SHE WAS ABLE TO DO. 

THE REFEREE FOUND THAT CLAIMANT WAS NOT CREDIBLE. HE ALSO 
FOUND THAT SHE WAS AWARE SHE HAO A WEIGHT PROBLEM BUT HAD NOT EN
TERED INTO ANY WEIGHT CONTROL PROGRAM. SHE 010 HAVE A BACK PROBLEM 
AND SHOULD .HAVE ·A FUSION - HOWEVER, NO DOCTOR, APPARENTLY, IS WILLING 
TO PERFORM SUCH SURGERY UNTIL CLAIMANT LOSES A SUBSTANTIAL AMOUNT 

OF WEIGHT. 

THE REFEREE CONCLUDED THAT.CLAIMANT'S CONDITION WAS COMPOUNDED 
BY HER REFUSAL OR INABILITY TO LOSE WEIGHT. HE FELT THERE WAS NO 
JUSTIFICATION TO REOPEN THE MATTER ON AGGRAVATION BUT .HE DID FEEL THAT 
THE CLAIMANT HAD A NEED FOR MEDICAL HELP TO WHICH SHE WAS ENTITLED 
UNDER THE PROVISIONS OF ORS 6 5 6 • 2 4 5 • HE FOUND THAT THE EMPLOYER HAD 
NEITHER ACCEPTED NOR DENIED CLAIMANT'S NEED FOR THIS MEDICAL CARE ANO 

TREATMENT AND THEY SHOULD HAVE DONE S00 HE INFERRED THAT THE EM
PLOYER HAD, IN FACT, DENIED ALL RESPONSIBILITY IN THIS MATTER BOTH AS 
TO AGGRAVATION AND MEDICAL CARE AND TREATMENT UNDER ORS 6 5 6 • 2 4 5 AND 

-145 -

WCB CASE NO, 75-3977 1976AUGUST 19,

HELEN JACKSON HAMMONS, CLAIMANT
J. DA ID KRYGER, CLAIMANT S ATTY.
PHILIP MONGRAIN, DEFENSE ATTY.
REQUEST FOR RE IEW BY EMPLOYER

Reviewe by boar members wilson an Phillips.

The employer seeks review by the boar of the referee's or er
WHICH DENIED CLAIMANT* S CLAIM FOR AGGRA ATION BUT ORDERED THE EM
PLOYER TO PAY CLAIMANT'S MEDICAL EXPENSES INCURRED PURSUANT TO ORS
6 5 6 . 2 4 5 , DIRECTED THE EMPLOYER TO PAY FOR A MEDICALLY SUPER ISED
WEIGHT LOSS PROGRAM PURSUANT TO ORS 6 56 . 2 4 5 IF CLAIMANT SHOULD E ER
SUBMIT HERSELF TO SUCH A PROGRAM AND AWARDED TO CLAIMANT'S ATTOR
NEY A FEE OF 150 DOLLARS BECAUSE OF THE EMPLOYER'S REFUSAL TO PAY
COMPENSATION WITHIN 14 DAYS AND ITS REFUSAL TO ACCEPT THE CLAIM FOR
MEDICAL CARE AND TREATMENT UNDER ORS 6 56.2 4 5 .

Claimant ha suffere an injury on august 8 , 1 96 7 her claim

WAS ORIGINALLY CLOSED BY DETERMINATION ORDER OF OCTOBER 9. 1972
WHEREBY CLAIMANT WAS AWARDED 6 4 DEGREES FOR 2 0 PER CENT UNSCHED
ULED LOW BACK DISABILITY. THE CLAIMANT REQUESTED A HEARING AND, AS
A RESULT OF THAT HEARING, CLAIMANT'S AWARD WAS INCREASED TO 128 DE
GREES BY OPINION AND ORDER ENTERED MAY 7 , 1 97 3 .

Claima t is 4 4 years old a d is very obese, she has  ot worked
SINCE HER INDUSTRIAL INJURY AND, WITH THE EXCEPTION OF DR. BOLIN, D.C. ,
E ERY PHYSICIAN WHO HAS EXAMINED AND-OR TREATED CLAIMANT HAS BEEN
UNABLE TO GI E ANY REAL EXPLANATION FOR CLAIMANT'S PROBLEMS, STAT
ING HER PROBLEMS HAD NOT CHANGED GREATLY SINCE HER INDUSTRIAL INJURY.
NE ERTHELESS, ON AUGUST 2 5 , 1 97 5, CLAIMANT FILED A CLAIM FOR AGGRA
 ATION, BASED UPON TWO REPORTS FROM DR. BOLIN.

On NO EMBER 2 6 , 1 97 5 , DR. PALUSKA, AFTER EXAMINING CLAIMANT,
INDICATED CLAIMANT HAD A CHRONIC LOW BACK STRAIN AGGRA ATED BY EXO
GENOUS OBESITY AND CON ERSION REACTION, AT THAT TIME CLAIMANT WEIGHED
2 4 0 POUNDS. DR. PALUSKA FELT THAT THERE WAS NO SUBSTANTIAL CHANGE
IN CLAIMANT'S SYMPTOMS COMPARED TO THOSE PRESENT IN 1 972 .

The
OC OBER 1
CLAIMAN 
APPARE N 
CLAIMAN 

EMPLOYER OFFERED IN E IDENCE FILM TAKEN OF CLAIMANT ON
4 AND 1 5 , 1 9 75 , WHICH WAS  ERY RE EALING. THE FILM SHOWS
MO ING AROUND QUITE WELL, LIFTING AND BENDING WITHOUT ANY
DIFFICULTY AND DIRECTLY CONTRADICTED THE TESTIMONY OF
AS TO WHAT SHE WAS ABLE TO DO.

The REFEREE FOUND THAT CLAIMANT WAS NOT CREDIBLE. HE ALSO
FOUND THAT SHE WAS AWARE SHE HAD A WEIGHT PROBLEM BUT HAD NOT EN
TERED INTO ANY WEIGHT CONTROL PROGRAM. SHE DID HA E A BACK PROBLEM
AND SHOULD HA E A FUSION HOWE ER, NO DOCTOR, APPARENTLY, IS WILLING
TO PERFORM SUCH SURGERY UNTIL CLAIMANT LOSES A SUBSTANTIAL AMOUNT
OF WEIGHT.

The referee co cluded that claima t's co ditio was compou ded
BY HER REFUSAL OR INABILITY TO LOSE WEIGHT. HE FELT THERE WAS NO
JUSTIFICATION TO REOPEN THE MATTER ON AGGRA ATION BUT HE DID FEEL THAT
THE CLAIMANT HAD A NEED FOR MEDICAL HELP TO WHICH SHE WAS ENTITLED
UNDER THE PRO ISIONS OF ORS 6 56 . 2 4 5 . HE FOUND THAT THE EMPLOYER HAD
NEITHER ACCEPTED NOR DENIED CLAIMANT'S NEED FOR THIS MEDICAL CARE AND
TREATMENT AND THEY SHOULD HA E DONE SO. HE INFERRED THAT THE EM
PLOYER HAD, IN FACT, DENIED ALL RESPONSIBILITY IN THIS MATTER BOTH AS
TO AGGRA ATION AND MEDICAL CARE AND TREATMENT UNDER ORS 6 5 6 . 2 4 5 AND
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THAT REASON HE ORDERED PAYMENT OF CLAIMANT'S ATTORNEY'S FEE BY 
THE EMPLOYER AND DIRECTED THE EMPLOYER TO PAV FOR THE MEDICAL EX
PENSES INCURRED BY CLAIMANT WHILE UNDER THE CARE OF DR. BOLIN. 

THE BOARD• ON DE NOVO REVIEW, AGREES WITH THE REFEREE THAT THE 
EVIDENCE INDICATES THAT CLAIMANT'S TESTIMONY IS NOT CREDIBLE. THE 
BOARD FINDS THAT CLAIMANT IS NOT EVEN ENTITLED TO MEDICAL CARE AND 
TREATMENT UNDER THE PROVISIONS OF ORS 656.245. IT IS NOT THE RESPON-
SIBILITY OF THE EMPLOYER. AND ITS CARRIER. TO PAV FOR TREATMENT WHICH 
IS NECESSITATED SOLELY BY CLAIMANT'S REFUSAL OR INABILITY TO LOSE 
WEIGHT. THERE IS NO EVIDENCE THAT CLAIMANT'S INABILITY TO LOSE WEIGHT 
IS SOMETHING WHICH IS BEYOND HER CONTROL. 

THE BOARD DOES NOT FEEL IT IS PROPER TO DIRECT THE EMPLOYER TO 
PAV FOR A MEDICALLY SUPERVISED WEIGHT LOSS PROGRAM AT THE PRESENT 
TIME WHEN THERE IS NO INDICATION THAT CLAIMANT WILL EVER SUBMIT HER
SELF TO SUCH A PROGRAM. 

HAVING FOUND THAT CLAIMANT IS NOT ENTITLED TO MEDICAL CARE AND 
TREATMENT PURSUANT TO ORS 656 0 245, OBVIOUSLY THE EMPLOYER SHOULD 
NOT BE PENALIZED FOR FAILING TO EITHER ACCEPT OR DENY SUCH TREATMENT. 
AN AWARD OF ATTORNEY'S FEES PAYABLE BY THE EMPLOYER WAS NOT JUSTI

FIED. 

ORDER 

THE ORDER OF THE REFEREE DATED FEBRUARY 11 • 1976 IS REVERSED. 

WCB CASE NO. 75-1810 

THE BENEFICIARIES OF 

FRANK A. FOLEY, DECEASED 
PAUL R. ROESS. CLAIMANT'S ATTY. 
DEPT 0 OF JUSTICE• DEFENSE ATTY, 
REQUEST FOR REVIEW BY SAIF 

AUGUST 19, 1976 

REVIEWED BY BOARD MEMBERS MOORE AND PHILLIPS, 

THE STATE ACCIDENT INSURANCE FUND REQUESTS REVIEW BY THE BOARD 
OF THE REFEREE'S ORDER WHICH REMANDED TO IT THE CLAIM OF THE BENE
FICIARIES OF FRANK A. FOLEY, DECEASED• FOR ACCEPTANCE AND FOR THE 
PAYMENT OF BENEFITS• AS PROVIDED BY LAW• AND ORDERED IT TO PAV AN 
ATTORNEY FEE OF 2 • 0 0 0 DOLLARS. 

THE DECEDENT WORKMAN HAD BEEN EMPLOYED AS A HEAD SAWYER FOR 
THE EMPLOYER AND WORKED THE SWING SHIFT. THE SAW BLADE ON THE HEAD 
RIG WAS CHANGED FOUR TIMES DAILY AND IT HAD BEEN THE DUTY OF THE 
DECEDENT WORKMAN TO ASSIST IN THE CHANGING OF THIS SAW BLADE AFTER 
WHICH HE WOULD TAKE HIS LUNCH BREAK. ON SEPTEMBER 12, 1 974 THE DE
CEDENT WORKMAN HAD CHANGED THE SAW BLADE AT APPROXIMATELY 9 P. M. • 
ASSISTED BY TWO OTHER E MPLOVEES - APPROXIMATELY SEVEN OR EIGHT MIN
UTES LATER HE WAS FOUND UNCONSCIOUS - POSSIBLY DEAD - IN HIS SAW 
SHACK BY THE MILLWRIGHT• FROM THE POSITION OF THE BODY AND THE FACT 
THAT THE SAW WAS STILL OPERATIVE THE MILLWRIGHT CONCLUDED THAT 
FOLLOWING THE CHANGE OF THE BLADE THE DECEDENT WORKMAN HAD PROCEEDED 
TO THE SHACK GIVING THE BLADE A BRIEF SPIN TO MAKE SURE IT WAS PROPER
LY SEATED IN ITS DRIVE PULLEY, THE NORMAL PROCEDURE AFTER BLADE IN
STALLATION, 

THE EXACT CAUSE OF DEATH WAS UNDETERMINED AS NO AUTOPSY WAS 
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FOR THAT REASON HE ORDERED PAYMENT OF CLAIMANT'S ATTORNEY S FEE BY
THE EMPLOYER AND DIRECTED THE EMPLOYER TO PAY FOR THE MEDICAL EX
PENSES INCURRED BY CLAIMANT WHILE UNDER THE CARE OF DR. BOLIN.

The board, o de  ovo review, agrees with the referee that the
E IDENCE INDICATES THAT CLAIMANT'S TESTIMONY IS NOT CREDIBLE. THE
BOARD FINDS THAT CLAIMANT IS NOT E EN ENTITLED TO MEDICAL CARE AND
TREATMENT UNDER THE PRO ISIONS OF ORS 6 5 6 . 2 4 5 . IT IS NOT THE RESPON
SIBILITY OF THE EMPLOYER, AND ITS CARRIER, TO PAY FOR TREATMENT WHICH
IS NECESSITATED SOLELY BY CLAIMANT'S REFUSAL OR INABILITY TO LOSE
WEIGHT. THERE IS NO E IDENCE THAT CLAIMANT'S INABILITY TO LOSE WEIGHT
IS SOMETHING WHICH IS BEYOND HER CONTROL.

The boar  oes not feel it is proper to  irect the employer to

PAY FOR A MEDICALLY SUPER ISED WEIGHT LOSS PROGRAM AT THE PRESENT
TIME WHEN THERE IS NO INDICATION THAT CLAIMANT WILL E ER SUBMIT HER
SELF TO SUCH A PROGRAM.

Having foun that claimant is not entitle to me ical care an 
TREATMENT PURSUANT TO ORS 6 5 6.2 4 5 , OB IOUSLY THE EMPLOYER SHOULD
NOT BE PENALIZED FOR FAILING TO EITHER ACCEPT OR DENY SUCH TREATMENT.
AN AWARD OF ATTORNEY'S FEES PAYABLE BY THE EMPLOYER WAS NOT JUSTI
FIED.

ORDER

The ORDER OF  HE REFEREE DA ED FEBRUARY II, 1 9 7 6 IS REVERSED.

WCB CASE NO. 75-1810 AUGUST 19, 1976

THE BENEFICIARIES OF
FRANK A. FOLEY, DECEASED
PAUL R. ROESS, CLAIMAN 'S A  Y.
DEP . OF JUS ICE, DEFENSE A  Y.
REQUES FOR REVIEW BY SAIF

Reviewe by boar members moore an Phillips.

The state acci ent insurance fun requests review by the boar 
OF THE REFEREE'S ORDER WHICH REMANDED TO IT THE CLAIM OF THE BENE
FICIARIES OF FRANK A. FOLEY, DECEASED, FOR ACCEPTANCE AND FOR THE
PAYMENT OF BENEFITS, AS PRO IDED BY LAW, AND ORDERED IT TO PAY AN
ATTORNEY FEE OF 2 , 0 0 0 DOLLARS.

The DECEDENT WORKMAN HAD BEEN EMPLOYED AS A HEAD SAWYER FOR
THE EMPLOYER AND WORKED THE SWING SHIFT. THE SAW BLADE ON THE HEAD
RIG WAS CHANGED FOUR TIMES DAILY AND IT HAD BEEN THE DUTY OF THE
DECEDENT WORKMAN TO ASSIST IN THE CHANGING OF THIS SAW BLADE AFTER
WHICH HE WOULD TAKE HIS LUNCH BREAK. ON SEPTEMBER 1 2 , 1 974 THE DE
CEDENT WORKMAN HAD CHANGED THE SAW BLADE AT APPROXIMATELY 9 P. M. ,
ASSISTED BY TWO OTHER EMPLOYEES APPROXIMATELY SE EN OR EIGHT MIN
UTES LATER HE WAS FOUND UNCONSCIOUS POSSIBLY DEAD IN HIS SAW
SHACK BY THE MILLWRIGHT. FROM THE POSITION OF THE BODY AND THE FACT
THAT THE SAW WAS STILL OPERATI E THE MILLWRIGHT CONCLUDED THAT
FOLLOWING THE CHANGE OF THE BLADE THE DECEDENT WORKMAN HAD PROCEEDED
TO THE SHACK GI ING THE BLADE A BRIEF SPIN TO MAKE SURE IT WAS PROPER
LY SEATED IN ITS DRI E PULLEY, THE NORMAL PROCEDURE AFTER BLADE IN
STALLATION.

The exact cause of death was u determi ed as  o autopsy was
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THE DEATH CERTIFICATE INDICATED 'OCCLUSIVE CORONARY AR

TERY DISEASE'• 

THE REFEREE FOUND THAT THE DECEDENT WORKMAN HAD SUFFERED FROM 
HIGH BLOOD PRESSURE FOR A NUMBER OF YEARS AND WAS A HIGH-RISK FACTOR 
BECAUSE HE SMOKED RATHER HEAVILY. SUFFERED FROM HYPERTENSION• WAS 
EXTREMELY NERVOUS, ANXIOUS ABOUT HIS HEALTH AND WAS OBESE. HE WAS 

TAKING MEDICATION PRIOR TO THE TIME OF HIS DEATH TO CONTROL HIS HIGH 
BLOOD PRESSURE CONDITION, HOWEVER, HIS WIFE TESTIFIED THAT HE HAD BEEN 

FEELING MUCH BETTER IN THE LAST SIX TO EIGHT MONTHS BE FORE HIS DEATH 
AND WAS FEELING GOOD WHEN HE LEFT FOR WORK ON THE DAY OF HIS DEATH. 
THIS IS SUBSTANTIATED BY THE MEDICAL EVIDENCE WHICH INDICATES THAT THE 
DECEASED WORKMAN HAD NOT SEEN A PHYSICIAN SINCE JANUARY 1 5, 197 4 • 

OR 0 MURRAY WAS OF THE OPINION. FOLLOWING HIS EXAMINATION OF 
ALL THE MEDICAL REPORTS. THAT THERE WAS 'CERTAINLY A REASONABLE 
PROBABILITY' THAT THE AFOREMENTIONED SAW BLADE CHANGING PROCESS WAS 
SUFFICIENT EXERTION TO CAUSE THE ATTACK. DR 0 MURRAY HAD BEEN GIVEN 
A COMPLETELY ACCURATE SUMMATION OF THE EVENTS OF THE EVENING OF 
SEPTEMBER 12 1 1974 BY THE ATTORNEY REPRESENTING THE BENEFICIARIES. 

THE FUND SOLICITED OPINIONS FROM BOTH DR. HARWOOD• A MEMBER 
OF ITS MEDICAL STAFF, AND DR 0 GRISWOLD - HOWEVER• THE FUND'S INVES
TIGATIVE REPORT WHICH WAS SUBMITTED TO BOTH DO!:TORS WITH A MEDICAL 
REPORT WAS NOT OFFERED NOR WAS THERE ANY INDICATION IN THE, RECORD AS 

TO ITS CONTENTS, DR 0 GRISWOLD STATED - 1 UNLESS THERE ARE NEW FACTS 
THAT COME OUT IN THIS CASE INDICATING SP.ECIFIC WORK ACTIVITY ••• 1 IT 
WAS HIS OPINION THAT THERE WAS NO RELATIONSHIP BETWEEN THE WORK AC
TIVITY AND THE FATAL HEART ATTACK. DR. HARWOOD AGREED. 

THE REFEREE FOUND THAT THE SAW BLADE WHICH THE DECEDENT WORK
MAN HAD BEEN CHANGING WEIGHED APPROXIMATELY 192 POUNDS AND THIS WAS· 

INCLUDED IN THE SUMMATION OF EVENTS OF SEPTEMBER t 2, t 9 74 GIVEN TO 
DR, MURRAY. BECAUSE NO INVESTIGATIVE REPORTS WERE SUBMITTED TO 
EITHER DR 0 GRISWOLD OR DR. HARWOOD, THE REFEREE ASSUMED THAT THE 
FACTS WHICH WERE GIVEN TO THESE TWO DOCTORS DID NOT INCLUDE A DES
CRIPTION OF THE SAW CHANGING A::TIVITY, BUT RATHER INDICATED THAT THE 
DECEDENT WORKMAN 'tNAS DOING NOTHING INVOLVING EXERTION OR STRESS. 
AND HIS WORK ONLY INVOLVED PUSHING BUTTONS. 

BASED UPON DR. MURRAY'S OPINION• WHICH THE REFEREE ACCEPTED 
OVER THAT EXPRESSED BY THE OTHER TWO PHYSICIANS• THE REFEREE FOUND 
THAT MEDICAL CAUSATION HAD BEEN PROVEN, WITH RESPECT TO LEGAL CAU-' 
SATION. THE UNCONTRADICTED TESTIMONY CONCERNING THE SAW BLADE, THE 
WEIGHT THEREOF AND THE MANNER IN WHICH IT WAS HANDLED WERE SUFFI

CIENT TO SATISFY THE REQUIREMENT OF LEGAL CAUSATION. 

THE BOARD, ON DE NOVO REVIEW, AFFIRMS AND ADOPTS THE FINDINGS 
AND CONCLUSIONS OF THE REFEREE. 

ORDER 

THE ORDER OF THE REFEREE DATED FEBRUARY 26 • 1976, IS AFFIRMED. 

CLAI MANTY S COUNSEL IS AWARDED AS A REASONABLE ATTORNEY'S FEE 
FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW,. THE SUM OF 4 0 0 
DOLLARS PAYABLE BY THE STATE ACCIDENT INSURANCE FUND. 

-I 4 7-

PERFORMED. THE DEATH CERTIFICATE INDICATED OCCLUSIVE CORONARY AR
TERY DISEASE1 .

The referee fou d that the decede t workma had suffered from
HIGH BLOOD PRESSURE FOR A NUMBER OF YEARS AND WAS A HIGH-RISK FACTOR
BECAUSE HE SMOKED RATHER HEAVILY, SUFFERED FROM HYPERTENSION, WAS
EXTREMELY NERVOUS, ANXIOUS ABOUT HIS HEALTH AND WAS OBESE. HE WAS
TAKING MEDICATION PRIOR TO THE TIME OF HIS DEATH TO CONTROL HIS HIGH
BLOOD PRESSURE CONDITION, HOWEVER, HIS WIFE TESTIFIED THAT HE HAD BEEN
FEELING MUCH BETTER IN THE LAST SIX TO EIGHT MONTHS BEFORE HIS DEATH
AND WAS FEELING GOOD WHEN HE LEFT FOR WORK ON THE DAY OF HIS DEATH.
THIS IS SUBSTANTIATED BY THE MEDICAL EVIDENCE WHICH INDICATES THAT THE
DECEASED WORKMAN HAD NOT SEEN A PHYSICIAN SINCE JANUARY 1 5 , 1 9 7 4 .

Dr. MURRAY WAS OF THE OPINION, FOLLOWING HIS EXAMINATION OF
ALL THE MEDICAL REPORTS, THAT THERE WAS 'CERTAINLY A REASONABLE
PROBABILITY' THAT THE AFOREMENTIONED SAW BLADE CHANGING PROCESS WAS
SUFFICIENT EXERTION TO CAUSE THE ATTACK. DR, MURRAY HAD BEEN GIVEN
A COMPLETELY ACCURATE SUMMATION OF THE EVENTS OF THE EVENING OF
SEPTEMBER 1 2 , 1 9 7 4 BY THE ATTORNEY REPRESENTING THE BENEFICIARIES.

The fun solicite opinions from both  r. harwoo , a member

OF ITS MEDICAL STAFF, AND DR. GRISWOLD HOWEVER, THE FUND'S INVES
TIGATIVE REPORT WHICH WAS SUBMITTED TO BOTH DOCTORS WITH A MEDICAL
REPORT WAS NOT OFFERED NOR WAS THERE ANY INDICATION IN THE' RECORD AS
TO ITS CONTENTS. DR. GRISWOLD STATED 'UNLESS THERE ARE NEW FACTS
THAT COME OUT IN THIS CASE INDICATING SPECIFIC WORK ACTIVITY. . . IT
WAS HIS OPINION THAT THERE WAS NO RELATIONSHIP BETWEEN THE WORK AC
TIVITY AND THE FATAL HEART ATTACK. DR. HARWOOD AGREED.

The referee foun that the SAW BLADE which the  ece ent work

man HAD BEEN CHANGING WEIGHED APPROXIMATELY 192 POUNDS AND THIS WAS
INCLUDED IN THE SUMMATION OF EVENTS OF SEPTEMBER 1 2 , 1 9 74 GIVEN TO
DR. MURRAY. BECAUSE NO INVESTIGATIVE REPORTS WERE SUBMITTED TO
EITHER DR. GRISWOLD OR DR. HARWOOD, THE REFEREE ASSUMED THAT THE
FACTS WHICH WERE GIVEN TO THESE TWO DOCTORS DID NOT INCLUDE A DES
CRIPTION OF THE SAW CHANGING ACTIVITY, BUT RATHER INDICATED THAT THE
DECEDENT WORKMAN WAS DOING NOTHING INVOLVING EXERTION OR STRESS,
AND HIS WORK ONLY INVOLVED PUSHING BUTTONS.

Base upon  r. Murray's opinion, which the referee accepte 

OVER THAT EXPRESSED BY THE OTHER TWO PHYSICIANS, THE REFEREE FOUND
THAT MEDICAL CAUSATION HAD BEEN PROVEN. WITH RESPECT TO LEGAL CAU
SATION, THE UNCONTRADICTED TESTIMONY CONCERNING THE SAW BLADE, THE
WEIGHT THEREOF AND THE MANNER IN WHICH IT WAS HANDLED WERE SUFFI
CIENT TO SATISFY THE REQUIREMENT OF LEGAL CAUSATION.

The boar , on  e novo review, affirms an a opts the fin ings

AND CONCLUSIONS OF  HE REFEREE.

ORDER
The or er of the referee  ate February 26, i 97 6 , is affirme .

Claimant's counsel is awar e as a reasonable attorney's fee

FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW, THE SUM OF 400
DOLLARS PAYABLE BY THE STATE ACCIDENT INSURANCE FUND.
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CASE NO. 75-4968 

DIANE DUVENECK, CLAIMANT 
WESLEY FRANKLIN, CLAIMANTY S ATTY. 
ROGER LUEDTKE, DEFENSE ATTY. 
REQUEST FOR REVIEW BY CLAIMANT 

AUGUST 19, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE. 

CLAIMANT REQUESTS BOARD REVIEW OF THE REFEREE'S ORDER WHICH 
AFFIRMED THE DETERMINATION ORDER OF NOVEMBER 17 1 1975 WHICH GRANTED 
CLAIMANT t 5 DEGREES LOSS OF THE LEFT LEG AND 3 2 DEGREES FOR UNSCHED
ULED LOW BACK DISABILITY. CLAIMANT CONTENDS THE AWARD JS INADEQUATE. 

CLAIMANT SUSTAINED A COMPENSABLE LUMBOSACRAL STRAIN ON JULY 
9, t 9 7 4 • SHE WAS INITIALLY TREATED BY DR. BARNETT WHO REFERRED HER 
TO DR 0 VE SSE LY WHO TREATED CLAIMANT CONSERVATIVELY. ON OCTOBER 2 4 0 

t 97 4 DR 0 VE SSE LY REPORTED CLAIMANTY S CONDITION WAS IMPROVING. 

IN MARCH, 1975 CLAIMANT SAW DR. NAG, WHO HAD PERFORMED·A 
LAMINECTOMY ON CLAIMANT IN FEBRUARY, t 972 FOR A LUMBAR DISC HERNIA
TION AND DROP FOOT. HE NOW FOUND A RECURRENCE OF THE DROP FOOT CON
DITION. ON MARCH 6, 1975 DR. NAG OPERATED FOR LEFT PERONEAL NERVE 
ENTRAPMENT AND ON AUGUST t, 1975 HE INDICATED THAT THE PERONEAL 
NERVE ENTRAPMENT WAS NOT RELATED TO AN INDUSTRIAL INJURY. 

ON AUGUST 1 9, 197 5 CLAIMANT WAS EXAMINED BY DR 0 PASQUESI 
WHOSE OPINION WAS THAT CLAIMANT'S CONDITION WAS STATIONARY AND SHE 
COULD RETURN TO ANY WORK NOT REQUIRING STOOPING, TWISTING, NO OVER
HEAD WORK, OR STANDING ON HER FEET TOO LONG, DR. PASQUESI RATED 
CLAIMANT'S DISABILITY TO BE 3 1 PER CENT OF THE WHOLE MAN. 

BASED ON ALL OF THE MEDICAL EVIDENCE, THE REFEREE CONCLUDED 
THAT THE DETERMINATION ORDER AWARDING 1 0 PER CENT UNSCHEDULED LOW 
BACK DISABILITY ADEQUATELY COMPENSATED CLAIMANT FOR ANY LOSS OF HER 

WAGE EARNING CAPACITY - THE 1 0 PER CENT LOSS OF LEFT LEG ADEQUATELY 
COMPENSATED CLAIMANT FOR LOSS OF FUNCTION IN THAT LEG. 

THE BOARD, ON DE NOVO REVIEW, ADOPTS THE FINDINGS AND CONCLU
SIONS OF THE REFEREE. 

ORDER 

THE ORDER OF THE REFEREE, DATED MARCH 1 5, t 976, IS AFFIRMED. 

WCB CASE NO. 75-4520 

CLARA BUTTERFIELD, CLAIMANT 
NORMAN LINDSTEDT, CLAIMANTY S ATTY. 
WILLIAM BEERS, DEFENSE ATTY 0 

REQUEST FOR REVIEW BY CLAIMANT 

AUGUST 19, 1976 

REVIEWED BY BOARD MEMBERS MOORE AND PHILLIPS. 

CLAIMANT REQUESTS BOARD REVIEW OF THE REFEREE'S ORDER WHICH 
AFFIRMED THE DETERMINATION ORDER OF SEPTEMBER 1 6, 1974 AWARDING 
CLAIMANT 15 DEGREES FOR 1 0 PER CENT LOSS OF RIGHT F0REARM 0 CLAIMANT 
CONTESTS THE ADEQUACY OF THE AWARD. 

-1 4 8 -

WCB CASE NO. 75-4968 AUGUST 19, 1976

DIANE DU ENECK, CLAIMANT
WESLEY FRANKLIN, CLAIMAN S A  Y.
ROGER LUED KE, DEFENSE A  Y.
REQUES FOR REVIEW BY CLAIMAN 

Reviewe by boar members wilson an moore.

Claima t requests board review of the referee’s order which
AFFIRMED  HE DE ERMINA ION ORDER OF NOVEMBER 1 7 , 1 97 5 WHICH GRAN ED
CLAIMAN 15 DEGREES LOSS OF  HE LEF LEG AND 3 2 DEGREES FOR UNSCHED
ULED LOW BACK DISABILI Y. CLAIMAN CON ENDS  HE AWARD IS INADEQUA E.

Claimant sustaine a compensable lumbosacral strain on july

9 , 1 9 7 4 . SHE WAS INITIALLY TREATED BY DR. BARNETT WHO REFERRED HER
TO DR.  ESSELY WHO TREATED CLAIMANT CONSER ATI ELY. ON OCTOBER 24,
1 974 DR.  ESSELY REPORTED CLAIMANT S CONDITION WAS IMPRO ING.

In MARCH, 1 9 75 CLAIMANT SAW DR. NAG, WHO HAD PERFORMED A
LAMINECTOMY ON CLAIMANT IN FEBRUARY, 1 9 72 FOR A LUMBAR DISC HERNIA
TION AND DROP FOOT. HE NOW FOUND A RECURRENCE OF THE DROP FOOT CON
DITION. ON MARCH 6 , 1 97 5 DR. NAG OPERATED FOR LEFT PERONEAL NER E
ENTRAPMENT AND ON AUGUST 1 , 1 9 75 HE INDICATED THAT THE PERONEAL
NER E ENTRAPMENT WAS NOT RELATED TO AN INDUSTRIAL INJURY.

On AUGUST 1 9 , 1 9 7 5 CLAIMANT WAS EXAMINED BY DR. PASQUESI
WHOSE OPINION WAS THAT CLAIMANT'S CONDITION WAS STATIONARY AND SHE
COULD RETURN TO ANY WORK NOT REQUIRING STOOPING, TWISTING, NO O ER
HEAD WORK, OR STANDING ON HER FEET TOO LONG. DR. PASQUESI RATED
CLAIMANT'S DISABILITY TO BE 3 1 PER CENT OF THE WHOLE MAN.

Base on all of the me ical evi ence, the referee conclu e 

 HA  HE DE ERMINA ION ORDER AWARDING 1 0 PER CEN UNSCHEDULED LOW
BACK DISABILI Y ADEQUA ELY COMPENSA ED CLAIMAN FOR ANY LOSS OF HER
WAGE EARNING CAPACI Y  HE 1 0 PER CEN LOSS OF LEF LEG ADEQUA ELY
COMPENSA ED CLAIMAN FOR LOSS OF FUNC ION IN  HA LEG.

The boar , on  e novo review, a opts the fin ings an conclu

sions OF THE REFEREE.

ORDER

The ORDER OF THE REFEREE, DATED MARCH 1 5 , 1 9 76 , IS

WCB CASE NO. 75-4520 AUGUST 19,

CLARA BUTTERFIELD, CLAIMANT
NORMAN LINDSTEDT, CLAIMANT'S ATTY.
WILLIAM BEERS, DEFENSE ATTY.
REQUEST FOR RE IEW BY CLAIMANT

Reviewe by boar members moore an Phillips.

Claimant requests boar review of the referee s or er which

AFFIRMED THE DETERMINATION ORDER OF SEPTEMBER 1 6 , 1 9 74 AWARDING
CLAIMANT 15 DEGREES FOR 10 PER CENT LOSS OF RIGHT FOREARM. CLAIMANT
CONTESTS THE ADEQUACY OF THE AWARD.

AFFIRMED.

1976
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SUFFERED A COMPENSABLE INJURY TO HER RIGHT FOREARM 
ON JANUARY 2 5, 197 4 • DR 0 MASON, ON JULY 7, 197 5, DIAGNOSED CHRONIC 
BURSITIS, HEAD AND NECK OF THE RADIUS, RIGHT ELBOW ANO FOUND DEFINITE 
FUNCTIONAL OVERLAY. IT WAS DR 0 MASON'S OPINION THAT CLAIMANT NEEDED 
CORTICOSTEROID INJECTIONS ABOUT THE HEAD OF THE RADIUS TO RELIEVE HER 
SYMPTOMS - SHE REFUSED TO HAVE THEM. HE ALSO FELT A JOB CHANGE WAS 
INDICATED 0 

DR. MASON AGAIN SAW CLAIMANT ON JULY 18, 1975 AND FELT HER CON
DITION WAS UNCHANGED AND THERE WAS NO NEED FOR FURTHER TREATMENT. 
HE STILL FELT STRONGLY ABOUT STEROID INJECTIONS BUT CLAIMANT STILL 
OPPOSED RECEIVING THEM 0 

DR. CLIFTON EXAMINED CLAIMANT ON AUGUST 1 8, 1 975 AND FOUND 
CLAIMANT • IS PROBABLY BETTER THAN SHE HAS BEEN IN MV EXPERIENCE WI.TH 
THIS PATIENT'• DR 0 CLIFTON ALSO FELT THE STEROID INJECTIONS WOULD 
ALLEVIATE CLAIMANT'S SYMPTOMS, HOWEVER, CLAIMANT REFUSED. 

THE REFEREE FOUND THAT CLAIMANT'S REFUSAL TO SUBMIT TO THE 
INJECTIONS WHICH HER TREATING PHYSICIAN RECOMMENDED WAS UNREASONABLE 
ON THE PART OF CLAIMANT - IT ALSO MAD1=: IT DIFFICULT TO EVALUATE HER 
DISABJLITV 0 HE CONCLUDED THAT BECAUSE OF HER UNREASONABLENESS TO 
SUBMIT TO TREATMENT CLAIMANT HAD FAILED TO SUSTAIN HER BURDEN OF 
PROVING· SHE JS ENTITLED TO A GREATER AWARD, 

THE BOARD, ON DE NOVO REVIEW, ADOPTS THE FINDINGS AND CONCLU
SIONS OF THE REFEREE 0 

ORDER 

THE ORDER OF THE REFEREE, DATED FEBRUARY 9, 1976, IS AFFIRMED 0 

WCB CASE NO. 75-2383 

THE BENEFICIARIES OF 

JOSEPH BRUNICK, DECEASED 
HAVES PATRICK LAVIS, CLAIMANT'S ATTY. 
JAMES HUEGLI, DEFENSE ATTV, 
REQUEST FOR REVIEW BY BENEFICIARIES 

AUGUST 19, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE, 

THE BENEFICIARIES OF THE DECEASED WORKMAN REQUESTED BOARD RE
VIEW OF THE REFEREE'S ORDER WHICH DENIED THE COMPENSABILITY OF THEIR 
CLAIM FOR DEATH BENEFITS, 

THE WORKMAN SUFFERED A BROKEN ANKLE WHEN, ON JUNE 1 9, 197 4, HE 
FELL OFF A SCAFFOLD. HE WAS PUT IN A FULL LENGTH CAST FOR THREE OR 
FOUR WEEKS THEN THE CAST WAS REPLACED BV A SHORTER ONE. 

0N OCTOBER 8 1 1974 THE WORKMAN WAS HOSPITALIZED WITH AN ACUTE 
MYOCARDIAL INFARCTION AND DIED SIX DAYS LATER OF A R_UPTURE OF .HIS. 
VENTRICLE 0 

THE BE.NEFICIARIES CONTEND THAT THE WORKMAN HAD SUFFERED A HEART 
ATTACK WHEN HE FELL ON JUNE 1 9, 197 4 OR THAT THE STRESS ANO STRAIN OF 
USING THE CAST CONTRIBUTED TO HIS LATER .HEART ATTACK, 

DR, BOELLING INDICATED THAT THE DECEDANT HAD SUFFERED A PRIOR 
ATTACK WHICH COULD HAVE OCCURRED - 'ANY TIME FROM SEVERAL YEARS TO 

-149 -

Claimant suffere a compensable injury to her right forearm

ON JANUARY 2 5, 1974. DR. MASON, ON JULY 7 , 1 9 75 , DIAGNOSED CHRONIC
BURSITIS, HEAD AND NECK OF THE RADIUS, RIGHT ELBOW AND FOUND DEFINITE
FUNCTIONAL OVERLAY. IT WAS DR. MASON'S OPINION THAT CLAIMANT NEEDED
CORTICOSTEROID INJECTIONS ABOUT THE HEAD OF THE RADIUS TO RELIEVE HER
SYMPTOMS SHE REFUSED TO HAVE THEM. HE ALSO FELT A JOB CHANGE WAS
INDICATED.

Dr. MASON AGAIN SAW CLAIMANT ON JULY 1 8 , 1 9 7 5 AND FELT HER CON

DITION WAS UNCHANGED AND THERE WAS NO NEED FOR FURTHER TREATMENT.
HE STILL FELT STRONGLY ABOUT STEROID INJECTIONS BUT CLAIMANT STILL
OPPOSED RECEIVING THEM.

Dr. CLIFTON EXAMINED CLAIMANT ON AUGUST 1 8 , 1 975 AND FOUND
CLAIMANT IS PROBABLY BETTER THAN SHE HAS BEEN IN MY EXPERIENCE WITH
THIS PATIENT*. DR. CLIFTON ALSO FELT THE STEROID INJECTIONS WOULD
ALLEVIATE CLAIMANT* S SYMPTOMS, HOWEVER, CLAIMANT REFUSED.

The referee foun that claimant's refusal to submit to the

INJECTIONS WHICH HER TREATING PHYSICIAN RECOMMENDED WAS UNREASONABLE
ON THE PART OF CLAIMANT IT ALSO MADE IT DIFFICULT TO EVALUATE HER
DISABILITY. HE CONCLUDED THAT BECAUSE OF HER UNREASONABLENESS TO
SUBMIT TO TREATMENT CLAIMANT HAD FAILED TO SUSTAIN HER BURDEN OF
PROVING SHE IS ENTITLED TO A GREATER AWARD.

The boar , on  e novo review, a opts the fin ings an CONCLU
SIONS OF THE REFEREE.

ORDER

The ORDER OF  HE REFEREE, DA ED FEBRUARY 9 , 1 97 6 , IS AFFIRMED.

WCB CASE NO. 75-2383 AUGUST 19, 1976

THE BENEFICIARIES OF
JOSEPH BRUNICK, DECEASED
HAYES PATRICK LAV1S, CLAIMANT'S ATTY.
JAMES HUEGLI, DEFENSE ATTY.
REQUEST FOR REVIEW BY BENEFICIARIES

Reviewe by boar members wilson an moore.

The beneficiaries of the  ecease workman requeste boar re

view OF THE REFEREE'S ORDER WHICH DENIED THE COMPENSABILITY OF THEIR
CLAIM FOR DEATH BENEFITS.

The WORKMAN SUFFERED a BROKEN ANKLE WHEN, ON JUNE 1 9 , 1 97 4 , HE

FELL OFF A SCAFFOLD. HE WAS PUT IN A FULL LENGTH CAST FOR THREE OR
FOUR WEEKS THEN THE CAST WAS REPLACED BY A SHORTER ONE.

On OCTOBER 8 , 1 9 7 4 THE WORKMAN WAS HOSPITALIZED WITH AN ACUTE

MYOCARDIAL INFARCTION AND DIED SIX DAYS LATER OF A RUPTURE OF .HIS.
VENTRICLE .

The be eficiaries co te d that the workma had suffered a heart
A  ACK WHEN HE FELL ON JUNE 19, 1974 OR  HA  HE S RESS AND S RAIN OF
USING  HE CAS CON RIBU ED  O HIS LA ER HEAR A  ACK.

Dr. BOELLING in icate that the  ece ant ha suffere a prior

A  ACK WHICH COULD HAVE OCCURRED * ANY  IME FROM SEVERAL YEARS  O
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3 OR 5 MONTHS OF HIS DEATH' AND CONCLUDED - r I DON' 1 THINK THAT 
THE QUESTION OF WHEN THE OLD INFARCTION OCCURRED CAN BE DEFINITELY AS

CERTAINED.' 

THE REFEREE FOUND THAT THE WORKMAN'S WALKING WITH A CAST WAS 

NOT A CONTRIBUTING FACTOR TO THE WORKMAN'S OCTOBER, 1974 ATTACK 

AND THAT AN EARLIER MYOCARDIAL INFARCTION COULD HAVE OCCURRED ON 

JUNE 19, 1974, BUT THIS WAS NOT SUBSTANTIATED BY MEDICAL EVIDENCE. 

THE REFEREE DISMISSED THE CLAIM FOR WORKMEN'S COMPENSATION 

BENEFITS, FINDING THE BENEFICIARIES HAD FAILF:D TO MEET THEIR BURDEN 

OF PROOF AS REQUIRED BY LAW. 

THE BOARD, ON DE NOVO REVIEW, ADOPTS THE FINDINGS AND CONCLU

SIONS OF THE REFEREE. 

ORDER 

THE ORDER OF THE REFEREE, DATED FEBRUARY 12, 1976, IS AFFIRMED. 

WCB CASE NO. 75-2730 

THOMAS BRADY, CLAIMANT 
J. DAVID KRYGER, CLAIMANT'S ATTY. 

MICHAEL HOFFMAN, DEFENSE ATTY. 

REQUEST FOR REVIEW BY CLAIMANT 

AUGUST 19, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND PHILLIPS. 

CLAIMANT SEEKS BOARD REVIEW OF TrlE REFEREE'S ORDER WHICH FOUND 

CLAIMANT DID NOT QUALIFY, PURSUANT TO OAR 436-61, FOR THE WORKMEN'S 

COMPENSATION BOARD'S SPONSORSHIP OF HIS R<c:TRAINING PROGRAM AND RE

MANDED HIS CLAIM TO EVALUATION DIVISION OF THE BOARD FOR CLOSURE PUR

SUANT TO ORS 6 5 6 • 2 6 8 • 

CLAIMANT, WHO IS 3 0 YEARS OLD, SUFFERED A COMPENSABLE INJURY 

TO HIS LOW BACK ON OCTOBER 14, 1974 - IT WAS DIAGNOSED AS A BACK 

STRAIN AND CONSERVATIVE TREATMENT Ric:SULTED IN IMPROVEMENT. IN JANU-

ARY, I 975 CLAIMANT'S TREATING PHYSICIAN, DR. ELLISON, EXPRESSED HIS 

OPINION THAT CLAIMANT WOULD HAVE DIFFICULTY WITH FREQUENT REPETI

TIVE HEAVY LIFTING, BENDING OR STOOPING AND SUGGESTED VOCATIONAL 

RETRAINING. 

fN MAY, 1 975 A DETERMINATION ORDER AWARDED CLAIMANT 32 DEGREES 

FOR 1 0 PER CENT UNSCHEDULED LOW BACK DISABILITY. CLAIMANT FILED A 

REQUEST FOR HEARING CONTENDING HE WAS ENTITLED TO ADDITIONAL COMPEN

SATION FOR TEMPORARY TOTAL DISABILITY AND PERMANENT DISABILITY. 

CLAIMANT DID NOT RETURN TO HIS FORMER JOB BUT HAS BEEN ATTENDING THE 

COMMUNITY COLLEGE SINCE JANUARY, 1975 MAJORING IN WASTE WATER TECH

NOLOGY. DURING THE SUMMER OF 1 975 CLAIMANT PLAYED APPROXIMATELY 

4 0 GAMES IN A SLOW PITCH SOFTBALL LEAGUE AND, ACSORDING TO THE EVI

DENCE, PLAYED QUITE WELL. 

(N AUGUST, 1 975 DR. GRIPEKOVEN EXAMINED CLAIMANT AT THE RE
QUEST OF THE EMPLOYER. CLAIMANT GAVE A HISTORY OF A PRIOR LUMBAR 
SPRAIN INJURY IN 1971 WHILE LIFTING AND DR. GRIPEKOVEN' S OPINION WAS 
THAT THE PRESENT INJURY WAS A LUMBAR SPRAIN SUPERIMPOSED UPON A 

PRE-EXISTING CHRONIC BACK CONDITION, AND DUE TO THIS CONDITION HE FELT 
CLAIMANT SHOULD CONTINUE HIS SCHOOLING SO HE WOULD NOT HAVE TO ENGAGE 
IN HEAVY PHYSICAL LABOR WHICH WOULD CAUSE RECURRENT BACK PROBLEMS. 

-150 -

WITHIN 3 OR 5 MONTHS OF HIS DEATH' AND CONCLUDED * I DON'T THINK THAT
THE QUESTION OF WHEN THE OLD INFARCTION OCCURRED CAN BE DEFINITELY AS
CERTAINED.

The referee fou d that the workma 's walki g with a cast was
NOT A CONTRIBUTING FACTOR TO THE WORKMAN'S OCTOBER, 1 97 4 ATTACK
AND THAT AN EARLIER MYOCARDIAL INFARCTION COULD HA E OCCURRED ON
JUNE 1 9 , 1 974 , BUT THIS WAS NOT SUBSTANTIATED BY MEDICAL E IDENCE.

The referee  ismisse the claim for workmen s compensation

BENEFITS, FINDING THE BENEFICIARIES HAD FAILED TO MEET THEIR BURDEN
OF PROOF AS REQUIRED BY LAW.

The boar , on  e novo review, a opts the fin ings an conclu

sions OF THE REFEREE.

ORDER
The order of the referee, dated February 12, 1 976 ,

WCB CASE NO. 75-2730 AUGUST 19,

THOMAS BRADY, CLAIMANT
J. DA ID KRYGER, CLAIMANT'S ATTY.
MICHAEL HOFFMAN, DEFENSE ATTY.
REQUEST FOR RE IEW BY CLAIMANT

Reviewe by boar members wilson an Phillips.

Claimant seeks boar review of the referee s or er which foun 
CLAIMANT DID NOT QUALIFY, PURSUANT TO OAR 4 3 6 -6 1 , FOR THE WORKMEN' S
COMPENSATION BOARD'S SPONSORSHIP OF HIS RETRAINING PROGRAM AND RE
MANDED HIS CLAIM TO E ALUATION DI ISION OF THE BOARD FOR CLOSURE PUR
SUANT TO ORS 656.268.

Claimant, who is 30 years ol , suffere a compensable injury
TO HIS LOW BACK ON OCTOBER 1 4 , 1 97 4 IT WAS DIAGNOSED AS A BACK
STRAIN AND CONSER ATI E TREATMENT RESULTED IN IMPRO EMENT. IN JANU
ARY, 1 9 7 5 CLAIMANT'S TREATING PHYSICIAN, DR. ELLISON, EXPRESSED HIS
OPINION THAT CLAIMANT WOULD HA E DIFFICULTY WITH FREQUENT REPETI
TI E HEA Y LIFTING, BENDING OR STOOPING AND SUGGESTED  OCATIONAL
RETRAINING.

In MAY, 1 9 75 A DETERMINATION ORDER AWARDED CLAIMANT 32 DEGREES
FOR 10 PER CENT UNSCHEDULED LOW BACK DISABILITY. CLAIMANT FILED A
REQUEST FOR HEARING CONTENDING HE WAS ENTITLED TO ADDITIONAL COMPEN
SATION FOR TEMPORARY TOTAL DISABILITY AND PERMANENT DISABILITY.
CLAIMANT DID NOT RETURN TO HIS FORMER JOB BUT HAS BEEN ATTENDING THE
COMMUNITY COLLEGE SINCE JANUARY, 1 9 75 MAJORING IN WASTE WATER TECH
NOLOGY. DURING THE SUMMER OF 1 97 5 CLAIMANT PLAYED APPROXIMATELY
4 0 GAMES IN A SLOW PITCH SOFTBALL LEAGUE AND, ACCORDING TO THE E I
DENCE, PLAYED QUITE WELL.

In AUGUST, 1 97 5 DR. GRIPEKO EN EXAMINED CLAIMANT AT THE RE
QUEST OF THE EMPLOYER. CLAIMANT GA E A HISTORY OF A PRIOR LUMBAR
SPRAIN INJURY IN 197 1 WHILE LIFTING AND DR. GRIPEKO EN1 S OPINION WAS
THAT THE PRESENT INJURY WAS A LUMBAR SPRAIN SUPERIMPOSED UPON A
PRE-EXISTING CHRONIC BACK CONDITION, AND DUE TO THIS CONDITION HE FELT
CLAIMANT SHOULD CONTINUE HIS SCHOOLING SO HE WOULD NOT HA E TO ENGAGE
IN HEA Y PHYSICAL LABOR WHICH WOULD CAUSE RECURRENT BACK PROBLEMS.

IS AFFIRMED.

1976
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OCTOBER 1, 197 5 THE BOARD ISSUED AN INTERIM ORDER WHICH 

FOUND CLAIMANT TO HAVE BECOME VOCATIONALLY HANDICAPPED AND TO BE IN 
AN AUTHORIZED PROGRAM OF REHABILITATION AND ORDERED CLAIMANT'S 

CLAIM TO BE REOPENED EFFECTIVE JUNE 9, 1975 AND AS HIS CONDITION 
SHOULD WARRANT. ON OCTOBER 28, 1974 THE EMPLOYER REQUESTED THAT 
THE INTERIM ORDER BE HELD IN ABEYANCE UNTIL THE BOARD, THROUGH ITS 
DISABILITY PREVENTION DIVISION, AND-OR THE HEARINGS REFEREE COULD BE 
INFORMED BY BOTH PARTIES OF ALL RELEVANT FACTS CONCERNING CLAIMANT• S 

DISABILITY. IT CONTENDED THAT, AT THAT TIME, A HEARING WAS PENDING 
CHALLENGING THE ADEQUACY OF THE DETERMINATION ORDER AND THE EMPLOY
ER HAD INTENDED TO PRESENT EVIDENCE SHOWING CLAIMANT WAS NOT, IN 

FACT, VOCATIONALLY HANDICAPPED IN ANY WAY AS A RESULT OF HIS INDUS

TRIAL INJURY AT THAT HEARING - BY THE ISSUANCE OF THE INTERIM ORDER 

THE BOARD HAD PRECLUDED IT FROM HAVING AN OPPORTUNITY TO MAKE SUCH 

A SHOWING. 

AT THE HEARING THE EMPLOYER ASSERTED THAT IT HAD A RIGHT TO A 
HEARING ON THE INTER! M ORDER, PURSUANT TO ORS 6 5 6 • 2 8 3 ( 1): THE CLAIM
ANT MOVED TO DISMISS THE EMPLOYER'S REQUEST FOR HEARING, CITING OAR 

4 3 6 -6 1 -0 6 0 ( 2 ) • 

ORS 656 0 283 PROVIDES THAT, SUBJECT TO ORS 656.319, ANY PARTY 
OR THE BOARD MAY AT ANY TIME REQUEST A HEARING ON ANY QUESTION CON

CERNING A CLAIM. ORS 6 5 6. 31 9 SETS FORTH THE TIME WITHIN WHICH SUCH 
REQUESTS MUST BE FILED. OAR 436-61-060(2) STATES THAT INTERIM FIND

INGS MADE BY THE BOARD PURSUANT TO THESE RULES ARE NOT FINAL AND, 

THEREFORE, NON-APPEALABLE AT THE TIME THE ACTION IS TAKEN. ANY AP-
PEAL FROM SUCH ACTION IS PROPERLY MADE AFTER ISSUANCE OF A DETERMIN

ATION ORDER MADE PURSUANT TO ORS 6 5 6 • 2 6 8. 

THE REFEREE, STATING CORRECTLY THAT WHERE A RULE IS INCONSIS

TENT OR CONFLICTING WITH A STATUTE THE STATUTE CONTROLS, FOUND THAT 
OAR 436-61-060(2) WAS, IN FACT, IN CONFLICT WITH ORS 656 0 283 0 THERE

FORE, UNDER THE PROVISIONS OF ORS 656 0 283, THE EMPLOYER WAS ENTITLED 
TO A HEARING AND HE DENIED CLAIMANT'S MOTION TO DISMISS THE REQUEST, 

0N THE MERITS, THE REFEREE FOUND THAT CLAIMANT WAS LIMITED IN 
REGARDS TO HIS CAPACITY FOR REPETITIVE PHYSICAL ACTIVITY WHICH, IN ALL 

PROBABILITY, PRECLUDED A RETURN TO HIS PRE-INJURY TYPES OF WORK, E. G 0 , 

MANUAL LABOR IN A PLYWOOD MILL, MACHINE SHOP AND CASTING PLANT, 
THEREFORE, CLAIMANT DOES HAVE AN OCCUPATIONAL HANDICAP. BECAUSE OF 
THE DIMINUTION OF CLAIMANT'S EARNING CAPACITY CLAIMANT WAS AWARDED 

COMPENSATION FOR PERMANENT DISABILITY. 

THE REFEREE FOUND THAT THE LOSS OF EARNING CAPACITY WAS CAUSED 
BY THE INJURY AND DID PREVENT CLAIMANT FROM RETURNING TO HIS 'REGULAR' 
EMPLOYMENT• HOWEVER, FOR CLAIMANT TO BE FOUND 'VOCATIONALLY HANDI
CAPPED', IN ADDITION TO BEING PRECLUDED FROM RETURNING TO HIS REGULAR 
EMPLOYMENT, CLAIMANT MUST BE FOUND TO BE WITHOUT SKILLS WHICH WOULD 

READILY ENABLE HIM TO RETURN TO FULL TIME EMPLOYMENT. 

THE RE FE REE FOUND THAT THE CLAIMANT HAD A HIGH SCHOOL EDUCA
TION AND HAD TAKEN SOME NIGHT SCHOOL COURSES SINCE GRADUATION AND 

WAS PRESENTLY MAINTAINING A 3 • 5 GPA WHILE ATTENDING COMMUNITY COLLEGE. 
HE FOUND CLAIMANT HAD THE ABILITY TO LEARN JOB DUTIES AND TO ADAPT TO 

WORK WITH WHICH HE WAS NOT PRESENTLY FAMILIAR AND CONCLUDED THAT 
CLAIMANT DID POSSESS MARKETABLE SKILLS WHICH WOULD BE OF BENEFIT 
TO HIM IN SEEKING AND GAINING WORK IN THE GENERAL LABOR MARKET. THE 

STANDARD IS CLAIMANT'S ABILITY TO RETURN TO ANY FULL TIME WORK, NOT 

HIS PRIOR WORK. 

THE REFEREE CONCLUDED THAT WHILE CLAIMANT HAD AN OCCUPATIONAL 
HANDICAP WHICH PREVENTED HIM FROM RETURNING TO HIS REGULAR EMPLOYMENT 
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On OCTOBER 1 , 1 9 7 5 THE BOARD ISSUED AN INTERIM ORDER WHICH
FOUND CLAIMANT TO HA E BECOME  OCATIONALLY HANDICAPPED AND TO BE IN
AN AUTHORIZED PROGRAM OF REHABILITATION AND ORDERED CLAIMANT* S
CLAIM TO BE REOPENED EFFECTI E JUNE 9 , 1 9 75 AND AS HIS CONDITION
SHOULD WARRANT. ON OCTOBER 2 8 , 1 9 74 THE EMPLOYER REQUESTED THAT
THE INTERIM ORDER BE HELD IN ABEYANCE UNTIL THE BOARD, THROUGH ITS
DISABILITY PRE ENTION DI ISION, AND-OR THE HEARINGS REFEREE COULD BE
INFORMED BY BOTH PARTIES OF ALL RELE ANT FACTS CONCERNING CLAIMANT1 S
DISABILITY. IT CONTENDED THAT, AT THAT TIME, A HEARING WAS PENDING
CHALLENGING THE ADEQUACY OF THE DETERMINATION ORDER AND THE EMPLOY
ER HAD INTENDED TO PRESENT E IDENCE SHOWING CLAIMANT WAS NOT, IN
FACT,  OCATIONALLY HANDICAPPED IN ANY WAY AS A RESULT OF HIS INDUS
TRIAL INJURY AT THAT HEARING BY THE ISSUANCE OF THE INTERIM ORDER
THE BOARD HAD PRECLUDED IT FROM HA ING AN OPPORTUNITY TO MAKE SUCH
A SHOWING.

At the HEARING THE employer  sserted th t it h d  

HEARING ON THE INTERIM ORDER, PURSUANT TO ORS 656.283(1);
ANT MO ED TO DISMISS THE EMPLOYER'S REQUEST FOR HEARING,
436-61-060(2).

RIGHT TO A
THE CLAIM

CITING OAR

OrS 6 5 6 . 2 8 3 PRO IDES THAT, SUBJECT TO ORS 6 5 6 . 3 1 9 , ANY PARTY
OR THE BOARD MAY AT ANY TIME REQUEST A HEARING ON ANY QUESTION CON
CERNING A CLAIM. ORS 656.319 SETS FORTH THE TIME WITHIN WHICH SUCH
REQUESTS MUST BE FILED. OAR 4 3 6 -6 1 -06 0 ( 2 ) STATES THAT INTERIM FIND
INGS MADE BY THE BOARD PURSUANT TO THESE RULES ARE NOT FINAL AND,
THEREFORE, NON AP PE ALABLE AT THE TIME THE ACTION IS TAKEN. ANY AP
PEAL FROM SUCH ACTION IS PROPERLY MADE AFTER ISSUANCE OF A DETERMIN
ATION ORDER MADE PURSUANT TO ORS 6 5 6 . 2 6 8 .

The referee, st ting correctly THAT where  rule is INCONSIS

TENT OR CONFLICTING WITH A STATUTE THE STATUTE CONTROLS, FOUND THAT
OAR 436 -6 1 -0 60(2) WAS, IN FACT, IN CONFLICT WITH ORS 656.283. THERE
FORE, UNDER THE PRO ISIONS OF ORS 6 5 6 . 2 8 3 , THE EMPLOYER WAS ENTITLED
TO A HEARING AND HE DENIED CLAIMANT'S MOTION TO DISMISS THE REQUEST,

On THE MERITS, THE REFEREE FOUND THAT CLAIMANT WAS LIMITED IN

REGARDS TO HIS CAPACITY FOR REPETITI E PHYSICAL ACTI ITY WHICH, IN ALL
PROBABILITY, PRECLUDED A RETURN TO HIS PRE-INJURY TYPES OF WORK, E. G. ,
MANUAL LABOR IN A PLYWOOD MILL, MACHINE SHOP AND CASTING PLANT,
THEREFORE, CLAIMANT DOES HA E AN OCCUPATIONAL HANDICAP. BECAUSE OF
THE DIMINUTION OF CLAIMANT'S EARNING CAPACITY CLAIMANT WAS AWARDED
COMPENSATION FOR PERMANENT DISABILITY.

The referee foun that the loss of earning capacity was cause 
BY THE INJURY AND DID PRE ENT CLAIMANT FROM RETURNING TO HIS 'REGULAR'
EMPLOYMENT. HOWE ER, FOR CLAIMANT TO BE FOUND ' OCATIONALLY HANDI
CAPPED , IN ADDITION TO BEING PRECLUDED FROM RETURNING TO HIS REGULAR
EMPLOYMENT, CLAIMANT MUST BE FOUND TO BE WITHOUT SKILLS WHICH WOULD
READILY ENABLE HIM TO RETURN TO FULL TIME EMPLOYMENT.

The referee foun that the claimant ha a high school e uca
tion AND HAD TAKEN SOME NIGHT SCHOOL COURSES SINCE GRADUATION AND
WAS PRESENTLY MAINTAINING A 3 . 5 GPA WHILE ATTENDING COMMUNITY COLLEGE.
HE FOUND CLAIMANT HAD THE ABILITY TO LEARN JOB DUTIES AND TO ADAPT TO
WORK WITH WHICH HE WAS NOT PRESENTLY FAMILIAR AND CONCLUDED THAT
CLAIMANT DID POSSESS MARKETABLE SKILLS WHICH WOULD BE OF BENEFIT
TO HIM IN SEEKING AND GAINING WORK IN THE GENERAL LABOR MARKET. THE
STANDARD IS CLAIMANT'S ABILITY TO RETURN TO ANY FULL TIME WORK, NOT
HIS PRIOR WORK.

The referee conclu e that while claimant ha an occupational
HANDICAP WHICH PRE ENTED HIM FROM RETURNING TO HIS REGULAR EMPLOYMENT
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DID HAVE SUCH SKILLS WHICH WOULD ENABLE HIM TO READILY RETURN TO 
FULL TIME EMPLOYMENT AND, THEREFORE, HE WAS NOT A VOCATIONALLY 
HANDICAPPED WORKER, AS DEFINED BY OAR 4 3 6 -6 1-00 5 ( 4) AND, CONSEQUENTLY, 
NOT ENTITLED TO THE WORKMEN'S COMPENSATION BOARD 1 S SPONSORSHIP OF 
HIS RETRAINING PROGRAM 0 THE REFEREE REMANDED THE CLAIM TO BE CLOSED 

PURSUANT TO ORS 6 5 6 • 2 6 8 • 

THE BOARD, ON DE NOVO REVIEW, AGREES THAT OAR 4 3 6 -6 1-06 0 ( 2) 
CONFLICTS WITH ORS 656 0 283 AND THE LATTER IS CONTROLLING ANO THE 
MOTION WAS PROPERLY DISMISSED BY THE REFEREE. 

ON THE MERITS THE BOARD AGREES WITH THE FINDINGS ANO CONCLU
SIONS REACHED BY THE REFEREE. 

THE CONFLICT BETWEEN THE RULE AND THE STATUTE IN THIS CASE, IS 
NOW ACADEMIC AS WCB ADMINISTRATIVE ORDER 4 -1975, APPLICABLE IN THE 
ABOVE CASE WAS REPEALED MARCH 29, 1976 BY WCB ADMINISTRATIVE ORDER 
1-1976 • THE NEW ORDER PROVIDES, IN PART, THAT ANY PARTY AGGRIEVED 
BY THE DECISION OF DISABILITY PREVENTION CONCERNING A WORKMAN'S EN
TITLEMENT TO VOCATIONAL REHABILITATION OR TIME LOSS AFTER BECOMING 
MEDICALLY STATIONARY MAY REQUEST A HEARING IN ACCORDANCE WITH ORS 
6 5 6 • 2 8 3 • EXCEPT THAT ANY WORKER SEEKING VOCATIONAL TRAINING AFTER 
ISSUANCE OF THE DETERMINATION ORDER SHALL, BEFORE REQUESTING A HEAR
ING, APPLY TO DISABILITY PREVENTION FOR CONSIDERATION OR RECONSIDER
ATION OF REFERRAL FOR VOCATIONAL REHABILITATION. 

ORDER 

THE ORDER OF THE REFEREE, DATED DECEMBER 19, 1975 IS AFFIRMED 
IN ITS ENTIRE"rY. 

WCB CASE NO. 75-5518 

MARSHALL R. BIXELL, CLAIMANT 
J 0 DAVID KRYGER, CLAIMANT'S ATTY. 

MICHAEL HOFFMAN, DEFENSE ATTY. 

REQUEST FOR REVIEW BY CLAIMANT 

AUGUST 19, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE. 

CLAIMANT SEEKS BOARD REVIEW OF THE REFEREE'S ORDER WHICH 
AWARDED CLAIMANT 6 4 DEGREES FOR 2 0 PER CENT UNSCHEDULED LOW BACK 
DISABILITY, CONTENDING HE IS ENTITLED TO A GREATER AWARD. 

CLAIMANT SUFFERED A COMPENSABLE INJURY TO HIS LOW BACK IN 
NOVEMBER, 1971 WHICH WAS DIAGNOSED AS A LUMBOSACRAL STRAIN. CLAIM
ANT RETURNED TO WORK FOR THE EMPLOYER IN LATE DECEMBER, 1971 AND 
WORKED THROUGH MARCH, 197 5 WHEN HE QUIT 0 DURING THE FIRST TWO 
YEARS CLAIMANT WORKED WITHOUT SUFFERING ANY TIME LOSS - FOR THE 
REMAINDER OF HIS EMPLOYMENT HE WORKED REGULARLY EXCEPT FOR THREE 
PERIODS OF TIME LOSS, TWICE FOR ONE MONTH EACH ANO ONCE FOR TWO 
MONTHS 0 

CLAIMANT'S CLAIM HAS BEEN CLOSED BY THREE DETERMINATION ORDERS. 
ON AUGUST 2 1 , 1972 CLAIMANT WAS AWARDED COMPENSATION FOR Tl ME LOSS 
ONLY, ON MAY 2, 1 974 CLAIMANT RECEIVED 32 DEGREES FOR IO PER CENT UN
SCHEDULED LOW BACK DISABILITY AND ADDITIONAL COMPENSATION FOR TIME 

LOSS AND ON DECEMBER 2, 1975 CLAIMANT WAS AWARDED ADDITIONAL COM
PENSATION FOR TIME LOSS ONLY. 
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HE DID HA E SUCH SKILLS WHICH WOULD ENABLE HIM TO READILY RETURN TO
FULL TIME EMPLOYMENT AND, THEREFORE, HE WAS NOT A  OCAT IONALLY
HANDICAPPED WORKER, AS DE FINE D BY OAR 4 3 6 -6 I -0 0 5 ( 4 ) AND, CONSEQUENTLY,
NOT ENTITLED TO THE WORKMEN1 S COMPENSATION BOARD1 S SPONSORSHIP OF
HIS RETRAINING PROGRAM. THE REFEREE REMANDED THE CLAIM TO BE CLOSED
PURSUANT TO ORS 656.268.

The BOARD, ON DE NO O RE IEW, AGREES THAT OAR 436 -6 1 -0 60(2)
CONFLICTS WITH ORS 6 5 6 . 2 8 3 AND THE LATTER IS CONTROLLING AND THE
MOTION WAS PROPERLY DISMISSED BY THE REFEREE.

On the merits the boar agrees with the fin ings an conclu

sions REACHED BY THE REFEREE.

The conflict between the rule an the statute in this case, is

NOW ACADEMIC AS WCB ADMINISTRATI E ORDER 4 -1 9 75 , APPLICABLE IN THE
ABO E CASE WAS REPEALED MARCH 2 9 , 1 976 BY WCB ADMINISTRATI E ORDER
1 1 9 76 . THE NEW ORDER PRO IDES, IN PART, THAT ANY PARTY AGGRIE ED
BY THE DECISION OF DISABILITY PRE ENTION CONCERNING A WORKMAN'S EN
TITLEMENT TO  OCATIONAL REHABILITATION OR TIME LOSS AFTER BECOMING
MEDICALLY STATIONARY MAY REQUEST A HEARING IN ACCORDANCE WITH ORS
6 56 . 2 83 , EXCEPT THAT ANY WORKER SEEKING  OCATIONAL TRAINING AFTER
ISSUANCE OF THE DETERMINATION ORDER SHALL, BEFORE REQUESTING A HEAR
ING, APPLY TO DISABILITY PRE ENTION FOR CONSIDERATION OR RECONSIDER
ATION OF REFERRAL FOR  OCATIONAL REHABILITATION.

ORDER

The ORDER OF THE REFEREE, DATED DECEMBER 1 9 , 1 9 75 IS AFFIRMED
IN ITS ENTIRETY.

WCB CASE NO. 75-5518 AUGUST 19, 1976

MARSHALL R. BIXELL, CLAIMANT
J. DA ID KRYGER, CLAIMANT1 S ATTY.
MICHAEL HOFFMAN, DEFENSE ATTY.
REQUEST FOR RE IEW BY CLAIMANT

Reviewe by boar members wilson an moore.

Claimant seeks boar review of the referee s or er which

AWARDED CLAIMANT 6 4 DEGREES FOR 2 0 PER CENT UNSCHEDULED LOW BACK
DISABILITY, CONTENDING HE IS ENTITLED TO A GREATER AWARD.

Claimant suffere a compensable injury to his low back in

NO EMBER, 1971 WHICH WAS DIAGNOSED AS A LUMBOSACRAL STRAIN. CLAIM
ANT RETURNED TO WORK FOR THE EMPLOYER IN LATE DECEMBER, 197 1 AND
WORKED THROUGH MARCH, 1 9 7 5 WHEN HE QUIT. DURING THE FIRST TWO
YEARS CLAIMANT WORKED WITHOUT SUFFERING ANY TIME LOSS FOR THE
REMAINDER OF HIS EMPLOYMENT HE WORKED REGULARLY EXCEPT FOR THREE
PERIODS OF TIME LOSS, TWICE FOR ONE MONTH EACH AND ONCE FOR TWO
MONTHS.

Claima t’s claim has bee closed by three determi atio orders.
ON AUGUST 2 1 , 1 9 72 CLAIMANT WAS AWARDED COMPENSATION FOR TIME LOSS
ONLY, ON MAY 2 , 1 9 74 CLAIMANT RECEI ED 32 DEGREES FOR 1 0 PER CENT UN
SCHEDULED LOW BACK DISABILITY AND ADDITIONAL COMPENSATION FOR TIME
LOSS AND ON DECEMBER 2, 1 9 7 5 CLAIMANT WAS AWARDED ADDITIONAL COM
PENSATION FOR TIME LOSS ONLY.
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CLAIMANT'S INJURY THE EMPLOYER TRIED TO PLACE HIM IN 
SEVERAL DIFFERENT JOBS SUITABLE TO HIS PHYSICAL CAPABILITY, HOWEVER, 
CLAIMANT WAS NOT ABLE TO PERFORM ANY JOB ON A SUSTAINED BASIS THAT 
REQUIRED REPETITIVE BENDING, STOOPING, LIFTING, TWISTING OR CONTINU
ALLY BEING ON HIS FEET FOR LONG PERIODS OF TIME. AFTER CLAIMANT RE
TURNED TO WORK HE CONTINUED TO HAVE DISCOMFORT WHICH WOULD REQUIRE 
HIM TO LIE DOWN OCCASIONALLY AND DURING THE LATTER PERIOD OF HIS EM
PLOYMENT NECESSITATED TAKING SOME TIME OFF TO RECUPERATE. THE REA
SON HE QUIT WAS BECAUSE OF HIS BACK PROBLEMS AND BECAUSE OF THE EF
FECT OF THE WORK UPON HIM. 

0R. STANFORD, CLAIMANT'S TREATING PHYSICIAN, FELT CLAIMANT 
HAD A CHRONIC BACK CONDITION AND SHOULD BE RETRAINED FOR LESS PHYSI
CAL WORK SO AS TO LESSEN THE STRAIN MADE UPON HIS BACK 0 CLAIMANT 
WAS REFERRED TO THE DISABILITY PREVENTION DIVISION AND 1 AFTER EXAMI
NATION1 THE OPINION WAS EXPRESSED THAT CLAIMANT HAD MILD RESIDUALS 
FROM HIS INDUSTRIAL INJURV 0 

AFTER QUITTING HIS JOB, CLAIMANT ENROLLED IN A COMMUNITY COL
LEGE AS A FULL TIME STUDENT SEEKING TO BE TRAINED AS A JUVENILE COUN
SE:LOR. AT THE PRESENT TIME HE IS ATTENDING SCHOOL THE VEAR AROUND 
AND EXPECTS TO COMF'LETE HIS EDUCATION IN TWO AND ONE HALF YEARS. HE 
IS RECEIVING VOCATIONAL REHABILITATION ASSISTANCE FOR BOOKS AND TUI
TION. 

THE REFEREE FOUND THAT CLAIMANT'S WORK EXPERIENCE CONSISTED 
OF JOBS PARKING CARS, DRIVING A TOW TRUCK AND AUTO MECHANICS - HE WAS 
ALSO IN THE NAVY AND WORKED ON AIR-CONDITIONING AND REFRIGERATION, 
LARGELY REQUIRING SKILLS IN THE LATTER ON HIS OWN. CLAIMANT HAS ALSO 
WORKED IN A WOOD PRODUCTS PLANT AS A SUPERVISORY-TRAINEE WHICH RE
QUIRED HIM TO BE ABLE TO DO ANO UNDERSTAND PRACTICALLY EVERY JOB IN 
THE PLANT - HE ALSO WORKED FOR A SHORT PERIOD OF TIME AS A MANAGE
MENT TRAINEE IN AN AUTO DIAGNOSTIC CENTER. CLAIMANT OPERATED MACHINES, 
WORKED AROUND MACHINES, DROVE A LIFT TRUCK AND PERFORMED UNSKILLED 
LABOR FOR THE EMPLOYER. CLAIMANT HAS COMPLETED HIGH SCHOOL AND HAS 
SOME COLLEGE TRAINING IN BUSI NESS ADMINISTRATION AND MUSIC, PRIOR 
TO HIS INJURY CLAIMANT WAS EXTREMELY ACTIVE IN ATHLETICS. SINCE THE 
INJURY, CLAIMANT'S LEVEL OF ACTIVITY HAS BEEN DRASTICALLY REDUCED AL-· 
THOUGH HE DOES WATER SKI. HE IS ABLE TO WORK IN HIS YARD, MOWING IT 
WITH A POWER MOWER AND HE IS ABLE TO HUNT DEER AND HAS COACHED A 
LITTLE LEAGUE BASEBALL TEAM AND DOES SOME AUTOMOBILE REPAIRING AS 
A SIDE LINE~ 

THE REFEREE, BASED UPON THE MEDICAL EVIDENCE AND THE TESTI
MONY, FOUND THAT CLAIMANT COULD NOT RETURN TO WORK WHICH INVOLVED 
REPETITIVE BENDING, STOOPING, TWISTING AND SO FORTH, WHICH ELIMIN-
ATED A SUBSTANTIAL PORTION OF THE JOB MARKET FOR WHICH HE WAS FOR
MERLY SUITED - HOWEVER, CLAIMANT WAS NOT LIMITED TO HIS PRIOR WORK 
OR PHYSICAL WORK IN GENERAL BECAUSE OF HIS AGE (2 9), HIS ABOVE AVER
AGE I. Q. AND HIS DEMONSTRATED TRAINABILITY. CLAIMANT HAS THE APTI
TUDE TO FINISH SCHOOL AND THERE IS NO PRESENTLY FORESEEABLE REASON 
WHY CLAIMANT SHOULD NOT FINISH SCHOOL. THE REFEREE DID NOT CONSIDER 
IT UNSUBSTANTIATED SPECULATION TO FIND THAT BY VIRTUE OF CLAIMANT'S 
PRESENT SCHOOLING HE HAS SIGNIFICANTLY COMPENSATED FOR THE REDUCTION 1 

IN PHYSICAL EMPLOYMENT OPPORTUNITIES CAUSED BY AN INJURY. 

THE REFEREE CONCLUDED THAT PRIOR TO THE INJURY CLAIMANT DID NOT 
HAVE BACK PAIN AND WAS STEADILY EMPLOYED AND, ALTHOUGH CLAIMANT STILL 
HAS HIS APTITUDES AND HAS MOVED HIMSELF CLOSER TO A SUITABLE AND OB
TAINABLE CAREER OPPORTUNITY, NEVERTHELESS, HE IS FORECLOSED FROM 
DOING MOST, IF NOT ALL, OF THE TYPES OF WORK WHICH HE FORMERLY COULD 
DO AND, THEREFORE, WAS ENTITLED TO A GREATER AWARD FOR LOSS OF WAGE 
EARNING CAPACITY THAN THE AWARD OF 3 2 DEGREES. THE REFEREE INCREASED 
IT TO 6 4 DEGREE s. 
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After claimant s injury the employer trie to place him in
SE ERAL DIFFERENT JOBS SUITABLE TO HIS PHYSICAL CAPABILITY, HOWE ER,
CLAIMANT WAS NOT ABLE TO PERFORM ANY JOB ON A SUSTAINED BASIS THAT
REQUIRED REPETITI E BENDING, STOOPING, LIFTING, TWISTING OR CONTINU
ALLY BEING ON HIS FEET FOR LONG PERIODS OF TIME. AFTER CLAIMANT RE
TURNED TO WORK HE CONTINUED TO HA E DISCOMFORT WHICH WOULD REQUIRE
HIM TO LIE DOWN OCCASIONALLY AND DURING THE LATTER PERIOD OF HIS EM
PLOYMENT NECESSITATED TAKING SOME TIME OFF TO RECUPERATE. THE REA
SON HE QUIT WAS BECAUSE OF HIS BACK PROBLEMS AND BECAUSE OF THE EF
FECT OF THE WORK UPON HIM.

Dr. STANFORD, CLAIMANT S TREATING PHYSICIAN, FELT CLAIMANT
HAD A CHRONIC BACK CONDITION AND SHOULD BE RETRAINED FOR LESS PHYSI
CAL WORK SO AS TO LESSEN THE STRAIN MADE UPON HIS BACK. CLAIMANT
WAS REFERRED TO THE DISABILITY PRE ENTION DI ISION AND, AFTER EXAMI
NATION, THE OPINION WAS EXPRESSED THAT CLAIMANT HAD MILD RESIDUALS
FROM HIS INDUSTRIAL INJURY.

After quitting his job, claimant enrolle in a community col

lege AS A FULL TIME STUDENT SEEKING TO BE TRAINED AS A JU ENILE COUN
SELOR. AT THE PRESENT TIME HE IS ATTENDING SCHOOL THE YEAR AROUND
AND EXPECTS TO COMPLETE HIS EDUCATION IN TWO AND ONE HALF YEARS. HE
IS RECEI ING  OCATIONAL REHABILITATION ASSISTANCE FOR BOOKS AND TUI
TION.

The referee foun that claimant s work experience consiste 

OF JOBS PARKING CARS, DRI ING A TOW TRUCK AND AUTO MECHANICS HE WAS
ALSO IN THE NA Y AND WORKED ON AIR-CONDITIONING AND REFRIGERATION,
LARGELY REQUIRING SKILLS IN THE LATTER ON HIS OWN. CLAIMANT HAS ALSO
WORKED IN A WOOD PRODUCTS PLANT AS A SUPER ISORY-TRAINEE WHICH RE
QUIRED HIM TO BE ABLE TO DO AND UNDERSTAND PRACTICALLY E ERY JOB IN
THE PLANT HE ALSO WORKED FOR A SHORT PERIOD OF TIME AS A MANAGE
MENT TRAINEE IN AN AUTO DIAGNOSTIC CENTER. CLAIMANT OPERATED MACHINES
WORKED AROUND MACHINES, DRO E A LIFT TRUCK AND PERFORMED UNSKILLED
LABOR FOR THE EMPLOYER. CLAIMANT HAS COMPLETED HIGH SCHOOL AND HAS
SOME COLLEGE TRAINING IN BUSINESS ADMINISTRATION AND MUSIC. PRIOR
TO HIS INJURY CLAIMANT WAS EXTREMELY ACTI E IN ATHLETICS. SINCE THE
INJURY, CLAIMANT'S LE EL OF ACTI ITY HAS BEEN DRASTICALLY REDUCED AL
THOUGH HE DOES WATER SKI. HE IS ABLE TO WORK IN HIS YARD, MOWING IT
WITH A POWER MOWER AND HE IS ABLE TO HUNT DEER AND HAS COACHED A
LITTLE LEAGUE BASEBALL TEAM AND DOES SOME AUTOMOBILE REPAIRING AS
a si e line;

The referee, base upon the me ical evi ence an the testi

mony, FOUND THAT CLAIMANT COULD NOT RETURN TO WORK WHICH IN OL ED
REPETITI E BENDING, STOOPING, TWISTING AND SO FORTH, WHICH ELIMIN
ATED A SUBSTANTIAL PORTION OF THE JOB MARKET FOR WHICH HE WAS FOR
MERLY SUITED HOWE ER, CLAIMANT WAS NOT LIMITED TO HIS PRIOR WORK
OR PHYSICAL WORK IN GENERAL BECAUSE OF HIS AGE (2 9) , HIS ABO E A ER
AGE I. Q. AND HIS DEMONSTRATED TRAINABILITY. CLAIMANT HAS THE APTI
TUDE TO FINISH SCHOOL AND THERE IS NO PRESENTLY FORESEEABLE REASON
WHY CLAIMANT SHOULD NOT FINISH SCHOOL. THE REFEREE DID NOT CONSIDER
IT UNSUBSTANTIATED SPECULATION TO FIND THAT BY  IRTUE OF CLAIMANT'S
PRESENT SCHOOLING HE HAS SIGNIFICANTLY COMPENSATED FOR THE REDUCTION
IN PHYSICAL EMPLOYMENT OPPORTUNITIES CAUSED BY AN INJURY.

The REFEREE CONCLUDED THAT PRIOR TO THE INJURY CLAIMANT DID NOT

HA E BACK PAIN AND WAS STEADILY EMPLOYED AND, ALTHOUGH CLAIMANT STILL
HAS HIS APTITUDES AND HAS MO ED HIMSELF CLOSER TO A SUITABLE AND OB
TAINABLE CAREER OPPORTUNITY, NE ERTHELESS, HE IS FORECLOSED FROM
DOING MOST, IF NOT ALL, OF THE TYPES OF WORK WHICH HE FORMERLY COULD
DO AND, THEREFORE, WAS ENTITLED TO A GREATER AWARD FOR LOSS OF WAGE
EARNING CAPACITY THAN THE AWARD OF 3 2 DEGREES. THE REFEREE INCREASED
IT TO 64 DEGREES.
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BOARD, ON DE NOVO REVIEW, AFFIRMS THE FINDINGS AND CONCLU
SIONS OF THE REFEREE. THE CLAIMANT FEELS THAT THE REFEREE DID SPECU

LATE TO A GREAT EXTENT WITH REGARD TO THE RESULTS OF CLAIMANT'S PRE

SENT SCHOOLING AND THAT, THEREFORE, HE HAD SIGNIFICANTLY COMPENSATED 

FOR THE REDUCTION IN SUITABLE EMPLOYMENT OPPORTUNITIES CAUSED BY HIS 

INJURY. SPECULATION THAT CLAIMANT WILL FINISH HIS SCHOOLING AND, WHEN 

HE DOES SO, WILL BE ABLE TO GAIN SUITABLE EMPLOYMENT IN THE GENERAL 

LABOR MARKET AT A WAGE NOT SUBSTANTIALLY OUT OF LINE WITH THAT HE WAS 

CAPABLE OF MAKING IN HIS FORMER AVENUES OF EMPLOYMENT, SHOULD NOT 

BE THE BASIS FOR DETERMINATION OF DISABILITY. ANSWER ING TH IS CONTE N-

TION, THE EMPLOYER STATES THAT THERE IS NECESSITY OF SOME SPECULA

TION, THAT IF A REFEREE WERE NOT ALLOWED TO MAKE SUCH REASONABLE 

INFERENCES, AN OVERWHELMING MAJORITY OF COMPENSATION CASES WOULD 

BE STAYED AND THE SYSTEM SPOILED. IN SUPPORT, OF ITS POSITION, THE EM-

PLOYER CITES THE FOLLOWING STATEMENT MADE BY THE COURT IN HAWES V. 

SAIF ( UNDERSCORED) , 6 OR APP AT 1 3 9 -

1 •, • THE FACT FINDER IS NOT LIMITED TO THE QUESTION OF 

WHETHER THE CLAIMANT IS ABLE TO RETURN TO HIS FORMER 

OCCUPATION. CONSIDERATION MUST BE GIVEN TO THE ABILITY 

r TO PERFORM OR OBTAIN WORK SUITABLE TO CLAIMANT'S 

QUALIF !CATIONS AND TRAIN I NG' LARSON, OP. CIT• , SECTION 

57.22 1 , 

THE BOARD CONCLUDES THAT THE EVIDENCE INDICATES THAT CLAIMANT'S 

EARNING CAPACITY WILL NOT BE SIGNIFICANTLY DIMINISHED ONCE HE HAS COM

PLETED HIS RETRAINING PROGRAM, HE IS ONLY 29 YEARS OLD AND HE IS DOING 

EXCELLENTLY IN SCHOOL, HIS DOCTORS HAVE NOTED THAT HE IS CAPABLE, 

ANXIOUS TO RETURN TO WORK AND ALSO AMBITIOUS ABOUT IMPROVING HIS POSI

TION. THE BOARD CANNOT AGREE WITH CLAIMANT THAT THE REFEREE ERRED 

IN TAKING INTO CONSIDERATION THE FACT THAT, ULTIMATELY, CLAIMANT WILL 

GAIN SUBSTANTIALLY FROM HIS PRESENT SCHOOLING AND THAT SAID WILL SIG

NIFICANTLY COMPENSATE CLAIMANT FOR THE PRESENT REDUCTION IN SUITABLE 

EMPLOYMENT OPPORTUM !TIES RE SUL TING FROM HIS INDUSTR !AL INJURY. THE 

AWARD OF 64 DEGREES MADE BY THE REFEREE ADEQUATELY COMPENSATES 

CLAIMANT FOR HIS LOSS OF WAGE EARNING CAPACITY. 

ORDER 

THE ORDER OF THE REFEREE, DATED APRIL 26, 1976, IS AFFIRMED. 

WCB CASE NO. 75-2198 

WAYNE H. SCHEESE, CLAIMANT 
WESLEY FRANKLIN, CLAIMANT'S ATTY. 

DEPT, OF JUSTICE, DEFENSE ATTY. 

AMENDED ORDER ON REVIEW 

AUGUST 19, 1976 

ON AUGUST 5, 1 976 THE BOARD ENTERED ITS ORDER ON REVIEW IN THE 

ABOVE ENTITLED MATTER. THE SECOND SENTENCE OF THE LAST PARAGRAPH 

ON PAGE 2 OF SAID ORDER SHOULD BE CORRECTED TO READ AS FOLLOWS 

'THEREFORE THE FUND JS ENTITLED TO ONLY OFFSET THE 

DIFFERENCE IN THE AMOUNT IT PAID TO CLAIMANT AS COM-

PENSATION FOR TEMPORARY TOTAL DISABILITY BETWEEN 

DECEMBER 29, 1972 AND MARCH 1, 1974 AND THE COMPEN-

SATION IT SHOULD HAVE PAID CLAIMANT FOR PERMANENT 

TOTAL DISABILITY BETWEEN THE SAME PERIOD OF TIME. 

0N PAGE 3 THE 'ORDER' SHOULD READ AS FOLLOWS -

-154 -

The boar , on  e novo review, affirms the fin ings an conclu

sions OF THE REFEREE. THE CLAIMANT FEELS THAT THE REFEREE DID SPECU
LATE TO A GREAT EXTENT WITH REGARD TO THE RESULTS OF CLAIMANT'S PRE
SENT SCHOOLING AND THAT, THEREFORE, HE HAD SIGNIFICANTLY COMPENSATED
FOR THE REDUCTION IN SUITABLE EMPLOYMENT OPPORTUNITIES CAUSED BY HIS
INJURY. SPECULATION THAT CLAIMANT WILL FINISH HIS SCHOOLING AND, WHEN
HE DOES SO, WILL BE ABLE TO GAIN SUITABLE EMPLOYMENT IN THE GENERAL
LABOR MARKET AT A WAGE NOT SUBSTANTIALLY OUT OF LINE WITH THAT HE WAS
CAPABLE OF MAKING IN HIS FORMER A ENUES OF EMPLOYMENT, SHOULD NOT
BE THE BASIS FOR DETERMINATION OF DISABILITY. ANSWERING THIS CONTEN
TION, THE EMPLOYER STATES THAT THERE IS NECESSITY OF SOME SPECULA
TION, THAT IF A REFEREE WERE NOT ALLOWED TO MAKE SUCH REASONABLE
INFERENCES, AN O ERWHELMING MAJORITY OF COMPENSATION CASES WOULD
BE STAYED AND THE SYSTEM SPOILED. IN SUPPORT. OF ITS POSITION, THE EM
PLOYER CITES THE FOLLOWING STATEMENT MADE BY THE COURT IN HAWES  .
SAIF (UNDERSCORED) , 6 OR APP AT 1 3 9

. . . THE FACT FINDER IS NOT LIMITED TO THE QUESTION OF
WHETHER THE CLAIMANT IS ABLE TO RETURN TO HIS FORMER
OCCUPATION. CONSIDERATION MUST BE GI EN TO THE ABILITY
'TO PERFORM OR OBTAIN WORK SUITABLE TO CLAIMANT1 S
QUALIFICATIONS AND TRAINING* LARSON, OP. C1T. , SECTION
57.22'.

The BOARD CONCLUDES THAT THE E IDENCE INDICATES THAT CLAIMANT' S

EARNING CAPACITY WILL NOT BE SIGNIFICANTLY DIMINISHED ONCE HE HAS COM
PLETED HIS RETRAINING PROGRAM. HE IS ONLY 2 9 YEARS OLD AND HE IS DOING
EXCELLENTLY IN SCHOOL, HIS DOCTORS HA E NOTED THAT HE IS CAPABLE,
ANXIOUS TO RETURN TO WORK AND ALSO AMBITIOUS ABOUT IMPRO ING HIS POSI
TION. THE BOARD CANNOT AGREE WITH CLAIMANT THAT THE REFEREE ERRED
IN TAKING INTO CONSIDERATION THE FACT THAT, ULTIMATELY, CLAIMANT WILL
GAIN SUBSTANTIALLY FROM HIS PRESENT SCHOOLING AND THAT SAID WILL SIG
NIFICANTLY COMPENSATE CLAIMANT FOR THE PRESENT REDUCTION IN SUITABLE
EMPLOYMENT OPPORTUNITIES RESULTING FROM HIS INDUSTRIAL INJURY. THE
AWARD OF 64 DEGREES MADE BY THE REFEREE ADEQUATELY COMPENSATES
CLAIMANT FOR HIS LOSS OF WAGE EARNING CAPACITY.

ORDER
The or er of the referee,  ate April 26 , 1 976 , is affirme .

WCB CASE NO. 75-2198 AUGUST 19, 1976

WAYNE H. SCHEESE, CLAIMANT
WESLEY FRANKLIN, CLAIMANT'S ATTY.
DEPT. OF JUSTICE, DEFENSE ATTY.
AMENDED ORDER ON RE IEW

On AUGUST 5 , 1 976 THE BOARD ENTERED ITS ORDER ON RE IEW IN THE

ABO E ENTITLED MATTER. THE SECOND SENTENCE OF THE LAST PARAGRAPH
ON PAGE 2 OF SAID ORDER SHOULD BE CORRECTED TO READ AS FOLLOWS

'THEREFORE THE FUND IS ENTITLED TO ONLY OFFSET THE
DIFFERENCE IN THE AMOUNT IT PAID TO CLAIMANT AS COM
PENSATION FOR TEMPORARY TOTAL DISABILITY BETWEEN
DECEMBER 29, 1972 AND MARCH 1 , 1 9 74 AND THE COMPEN
SATION IT SHOULD HA E PAID CLAIMANT FOR PERMANENT
TOTAL DISABILITY BETWEEN THE SAME PERIOD OF TIME.

On PAGE 3 THE 'ORDER' SHOULD READ AS FOLLOWS
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ORDER OF THE REFEREE, DATED MARCH ·31, 1976 IS 

REVERSED. 

CLAIMANT rs PERMANENTLY AND TOTALLY DISABLED AS OF 

DECEMBER 29 • 1 972 AND IS ENTITLED TO RECEIVE COMPEN

SATION FOR HIS PERMANENT AND TOTALLY DISABILITY 

FROM THAT DATE FORWARD.' 

(NALL OTHER RESPECTS THE ORDER ON REVIEW, DATED AUGUST 5, 1976 

IS REAFFIRMED ANO RATIFIED. 

WCB CASE NO. 75-4759 

HELEN POINTER, CLAIMANT 
HAVES PATRICK LAVIS, CLAIMANT'S ATTY. 

LAWRENCE DEAN, DEFENSE ATTY. 

REQUEST FOR REVIEW BY CLAIMANT 

AUGUST 19, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE. 

CLAIMANT REQUESTS BOARD REVIEW OF THE REFEREE'S ORDER WHICH 

GRANTED CLAIMANT 112 DEGREES FOR 3 5 PER CENT UNSCHEDULED DISABILITY, 

CLAIMANT CONTENDS SHE IS PERMANENTLY AND TOTALLY DISABLED. 

CLAIMANT SUFFERED A COMPENSABLE INJURY TO HER RIGHT ARM AND 

SHOULDER ON SEPTEMBER 10 1 _1974 AND CONSULTEQ HER FAMILY PHYSICIAN, 

WHO DIAGNOSED RIGHT ARM STRAIN. CLAIMANT WAS REFERRED TO DR. 

HAFNER ON FEBRUARY I 1, ! 9 7 5 WHO DIAGNOSED DEGENERATIVE ARTHRITIS OF 

THE RIGHT SHOULDER AND RECOMMENDED AN INTRARTICULAR INJECTION OF 

CORTICOSTE ROID 0 

ON APRIL 3 0 1 1 9 7 5 DR. LI NE HAN STATED CLAIMANT COULD NOT RETURN 

TO HER OLD OCCUPATION BECAUSE IT CAUS_ED SHOULDER DISCOMFORT. 

ON SEPTE·MBER 11, 1975 CLAIMANT WAS EXAMINED AT THE.DISABILITY 

PREVENTION DIVIS ION, AND X-RAYS SHOWED 'MILD DE GE NE RAT IVE CHANGE'• 

DR 0 HALFERTY C0ULDN 1 T I VISUALIZE THIS WOMAN AS BEING PROFITABLY EM

PLOYED IN ANY WAY 1 BUT SAID 'THIS IS RELATED ONLY TO A MINOR DEGREE TO 

HER RIGHT SHOULDER', CLAIMANT ALSO SUFFERS FROM HIGH BLOOD PRESSURE, 

BLOOD CHOLESTEROL, SEVERE DIABETES AND OBVIOUS OBESITY. DR. VIZZARD 1 

A PSYCHOLOGIST. RECOMMENDED CLAIMANT BE DISENROLLED AT THE DISA

BILITY PREVENTION DIVISION, STATING THERE WAS LITTLE THAT COULD BE DONE 

TO HELP CLAIMANT. 

A DETERMINATION ORDER ISSUED NOVEMBER 3, 1975 AWARDED CLAIM

ANT 48 DEGREES FOR 1 5 PER CENT UNSCHEDULED RIGHT SHOULDER DISABILITY. 

THE REFEREE CONCURRED WITH THE FINDINGS OF DR. HALFERTY AND 

FOUND THAT CLAIMANT'S LOSS OF WAGE EARNING CAPACITY DUE ( UNDERSCORED) 

TO HER RIGHT SHOULDER ENTITLED HER TO 1 1 2 DEGREES FOR 3 5 PER CENT UN

SCHEDULED DISABILITY. THERE IS NO DOUBT BUT THAT CLAIMANT IS TOTALLY 

DISABLED - HOWEVER, MOST OF HER DISABILITY IS UNRELATED TO HER INDUS

TRIAL INJURY. 

THE BOARD, ON DE NOVO REVIEW, CONCURS WITH THE FINDINGS OF THE 

RE FE REE. 

ORDER 

THE ORDER OF THE REFEREE, DATED FEBRUARY 9, 197 6 • IS AFFIRMED. 
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the ORDER OF THE REFEREE, DATED MARCH 3 1 , 1 9 76 IS
RE ERSED.

CLAIMANT IS PERMANENTLY AND TOTALLY DISABLED AS OF
DECEMBER 2 9 , 1 972 AND IS ENTITLED TO RECEI E COMPEN
SATION FOR HIS PERMANENT AND TOTALLY DISABILITY
FROM THAT DATE FORWARD. *

In ALL OTHER RESPECTS THE ORDER ON RE IEW, DATED AUGUST 5, 1976
IS REAFFIRMED AND RATIFIED.

WCB CASE NO. 75-4759 AUGUST 19, 1976

HELEN POINTER, CLAIMANT
HAYES PATRICK LA IS, CLAIMANT'S ATTY.
LAWRENCE DEAN, DEFENSE ATTY.
REQUEST FOR RE IEW BY CLAIMANT

Reviewe by boar members wilson an moore.

Claimant requests boar review of the referee s or er which

GRAN ED CLAIMAN 1 12 DEGREES FOR 3 5 PER CEN UNSCHEDULED DISABILI Y.
CLAIMAN CON ENDS SHE IS PERMANEN LY AND  O ALLY DISABLED.

Claimant suffere a compensable injury to her right arm an 
SHOULDER ON SEPTEMBER 1 0 , 1 9 74 AND CONSULTED HER FAMILY PHYSICIAN,
WHO DIAGNOSED RIGHT ARM STRAIN. CLAIMANT WAS REFERRED TO DR.
HAFNER ON FEBRUARY 1 1 , 1 9 7 5 WHO DIAGNOSED DEGENERATI E ARTHRITIS OF
THE RIGHT SHOULDER AND RECOMMENDED AN INTRART IC ULAR INJECTION OF
CORTICOSTEROID.

On APRIL 3 0 , 1 9 7 5 DR. LINEHAN STATED CLAIMANT COULD NOT RETURN
TO HER OLD OCCUPATION BECAUSE IT CAUSED SHOULDER DISCOMFORT.

On SE PTE MBE R 1 1 , 1 9 7 5 CLAI MANT WAS EXAMINED AT THE DISABILITY
PRE ENTION DI ISION, AND X RAYS SHOWED 'MILD DEGENERATI E CHANGE'.
DR. HALFERTY COULDN'T ' ISUALIZE THIS WOMAN AS BEING PROFITABLY EM
PLOYED IN ANY WAY' BUT SAID 'THIS IS RELATED ONLY TO A MINOR DEGREE TO
HER RIGHT SHOULDER1, CLAIMANT ALSO SUFFERS FROM HIGH BLOOD PRESSURE,
BLOOD CHOLESTEROL, SE ERE DIABETES AND OB IOUS OBESITY. DR.  IZZARD,
A PSYCHOLOGIST, RECOMMENDED CLAIMANT BE DISENROLLED AT THE DISA
BILITY PRE ENTION DI ISION, STATING THERE WAS LITTLE THAT COULD BE DONE
TO HELP CLAIMANT.

A DETERMINATION ORDER ISSUED NO EMBER 3 , 1 9 7 5 AWARDED CLAIM
ANT 48 DEGREES FOR 15 PER CENT UNSCHEDULED RIGHT SHOULDER DISABILITY.

The referee concurre with the fin ings of  r. halferty an 
FOUND THAT CLAIMANT'S LOSS OF WAGE EARNING CAPACITY DUE (UNDERSCORED)
TO HER RIGHT SHOULDER ENTITLED HER TO 1 1 2 DEGREES FOR 35 PER CENT UN
SCHEDULED DISABILITY. THERE IS NO DOUBT BUT THAT CLAIMANT IS TOTALLY
DISABLED HOWE ER, MOST OF HER DISABILITY IS UNRELATED TO HER INDUS
TRIAL INJURY.

The board, o de  ovo review, co curs with the fi di gs of the
RE FEREE.

ORDER

The order of the referee, dated February 9 , i 9 7 6 , is affirmed.
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CASE NO. 74-3585 

EMMA OVERALL, CLAIMANT 
JEROME BISCHOFF. CLAIMANT'f S ATTY. 
PHILIP MONGRAIN• DEFENSE ATTY •. 
ORDER OF DISMISSAL 

AUGUST 19, 1976 

A REQUEST FOR REVIEW 9 HAVING BEEN DULY FILED WITH THE WORKMEN'S 
COMPENSATION BOARD IN THE ABOVE ENTITLED MATTER BY THE EMPLOYER, AND 

SAID REQUEST FOR REVIEW NOW HAVING BEEN WITHDRAWN• 

IT IS THEREFORE ORDERED THAT THE REQUEST FOR REVIEW NOW PENDING 
BEFORE THE BOARD IS HEREBY DISMISSED AN_D THE ORDER OF THE REFEREE IS 
FINAL BY OPERATION OF LAW. 

WCB CASE NO. 75-3187 

ROBERT NICHOLS, CLAIMANT 
FRANK SUSAK, CLAIMANT'S ATTY. 
ROGER WARREN, DEFENSE ATTY. 
REQUEST FOR REVIEW BY EMPLOYER 

AUGUST 19, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE. 

EMPLOYER REQUESTS BOARD REVIEW OF THE REFEREE'S ORDER WHICH 
REMANDED CLAIMANT'S CLAIM FOR AGGRAVATION TO IT FOR ACCEPTANCE AND 
PAYIVIENT OF BENEFITS AS PROVIDED BY LAW, CLAIMANT CROSS-APPEALS 
ON THE ISSUE OF TIME LOSS, 

CLAIMANT SUSTAINED A COMPENSABLE LOW BACK INJURY ON FEBRUARY 
1 • 1 974 • A DETERMINATION ORDER, ISSUED APRIL 1, 1 975, AWARDED CLAIM
ANT 16 DEGREES FOR 5 PER CENT UNSCHEDULED LOW BACK DISABILITY. CLAIM
ANT APPEALED AND, AS A RESULT OF A HEARING HELD ON JULY 24, 1 975,. WAS 
GRANTED AN ADDITIONAL 32 DEGREES FOR 1 0 PER CENT UNSCHEDULED DISA
BILITY AWARD, 

ON SEPTEMBER 1 0, 1975 CLAIMANT RETURNED TO HIS TREATING PHYSI
CIAN, DR 0 CASE, COMPLAINING THAT HIS BACK SYMPTOMS WERE GETTING 
WORSE 0 DR 0 CASE INFORMED THE CARRIER OF HIS INTENTION TO PERFORM A 
SPINAL FUSION TO RELIEVE CLAIMANT'S SYMPTOMS ANO ASKED THE CARRIER 
TO REOPEN THE CLAIM, THE CARRIER SET UP AN APPOINTMENT FOR CLAIMANT 
TO BE EXAMINED BY DR, JONES - HOWEVER, THIS DID NOT OCCUR AS DR. CASE 
PERFORMED THE SPINAL FUSION ON OCTOBER 16, 1975 0 

IN HIS DEPOSITION OF SEPTEMBER, 1975 DR 0 CASE TESTIFIED THAT 
CLAIMANT'f S INDUSTRIAL ACCIDENT OF FEBRUARY 1, 1974 AGGRAVATED CLAIM
ANT" S PRE-EXISTING CONGENITAL PROBLEM AND HE PERFORMED THE SPINAL 
FUSION BECAUSE HE FELT IT WOULD IMPROVE CLAIMANT'S CONDITION - CON
SERVATIVE TREATMENT HAD NOT 0 

THE REFEREE FOUND IT WAS NOT PROPER TO ASSESS A PENALTY FOR THE 
EMPL-0YER 1 S FAILURE TO EITHER DENY OR ACCEPT THE REQUEST FOR REOPEN
ING. THE SURGERY WAS PERFORMED BEFORE THE CARRIER HAD A CHANCE TO 
HAVE CLAIMANT EXAMINED av A DOCTOR OF ITS OWN CHOICE AND DR. CASE 
OPERATED ON CLAIMANT WITHOUT FIRST OBTAINING AUTHORIZATION FROM THE 
CARRIER TO DO S0 0 

THE REFEREE CONCLUDED, BASED ON THE OPINION OF DR. CASE, THAT 
CLAIMANT HAO SUSTAINED HIS BURDEN OF PROVING HIS CONDITION HAD ACTUALLY 
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WCB CASE NO. 74 3585 AUGUST 19, 1976

EMMA O ERALL, CLAIMANT
JEROME BISCHOFF, CLAIMANT'S ATTY.
PHILIP MONGRAIN, DEFENSE ATTY.
ORDER OF DISMISSAL

A REQUEST FOR RE IEW, HA ING BEEN DULY FILED WITH THE WORKMEN S
COMPENSATION BOARD IN THE ABO E ENTITLED MATTER BY THE EMPLOYER, AND
SAID REQUEST FOR RE IEW NOW HA ING BEEN WITHDRAWN,

It is therefore ordered that the request for review  ow pe di g
BEFORE THE BOARD IS HEREBY DISMISSED AND THE ORDER OF THE REFEREE IS
FINAL BY OPERATION OF LAW.

WCB CASE NO. 75-3187 AUGUST 19, 1976

ROBERT NICHOLS, CLAIMANT
FRANK SUSAK, CLAIMANT'S ATTY.
ROGER WARREN, DEFENSE ATTY.
REQUEST FOR RE IEW BY EMPLOYER

Reviewe by boar members wilson an moore.

Employer requests boar review of the referee s or er which
REMANDED CLAIMANT'S CLAIM FOR AGGRA ATION TO IT FOR ACCEPTANCE AND
PAYMENT OF BENEFITS AS PRO IDED BY LAW. CLAIMANT CROSS-APPEALS
ON THE ISSUE OF TIME LOSS.

Claimant sustaine a compensable low back injury on February
1 , 1 97 4 . A DETERMINATION ORDER, ISSUED APRIL 1 , 1 9 7 5, AWARDED CLAIM
ANT 16 DEGREES FOR 5 PER CENT UNSCHEDULED LOW BACK DISABILITY, CLAIM
ANT APPEALED AND, AS A RESULT OF A HEARING HELD ON JULY 2 4 , 1 9 7 5 , WAS
GRANTED AN ADDITIONAL 32 DEGREES FOR 10 PER CENT UNSCHEDULED DISA
BILITY AWARD.

On SEPTEMBER 1 0, 1975 CLAIMANT RETURNED TO HIS TREATING PHYSI

CIAN, DR. CASE, COMPLAINING THAT HIS BACK SYMPTOMS WERE GETTING
WORSE. DR. CASE INFORMED THE CARRIER OF HIS INTENTION TO PERFORM A
SPINAL FUSION TO RELIE E CLAIMANT'S SYMPTOMS AND ASKED THE CARRIER
TO REOPEN THE CLAIM. THE CARRIER SET UP AN APPOINTMENT FOR CLAIMANT
TO BE EXAMINED BY DR. JONES HOWE ER, THIS DID NOT OCCUR AS DR. CASE
PERFORMED THE SPINAL FUSION ON OCTOBER 1 6 , 1 9 7 5 .

In HIS DEPOSITION OF SEPTEMBER, 1 9 7 5 DR. CASE TESTIFIED THAT
CLAIMANT'S INDUSTRIAL ACCIDENT OF FEBRUARY 1 , 1 97 4 AGGRA ATED CLAIM
ANT'S PRE-EXISTING CONGENITAL PROBLEM AND HE PERFORMED THE SPINAL
FUSION BECAUSE HE FELT IT WOULD IMPRO E CLAIMANT S CONDITION CON
SER ATI E TREATMENT HAD NOT.

The referee foun it was not proper to assess a penalty for the
employer s failure to either  eny or accept the request for reopen
ing. the SURGERY WAS PERFORMED BEFORE THE CARRIER HAD A CHANCE TO
HA E CLAIMANT EXAMINED BY A DOCTOR OF ITS OWN CHOICE AND DR. CASE
OPERATED ON CLAIMANT WITHOUT FIRST OBTAINING AUTHORIZATION FROM THE
CARRIER TO DO SO.

The referee conclu e , base on the opinion of  r. case, that
CLAIMANT HAD SUSTAINED HIS BURDEN OF PRO ING HIS CONDITION HAD ACTUALLY
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SINCE THE ISSUANCE OF THE DETERMINATION ORDER 0 

THE BOARD• ON DE NOVO REVIEW, AGREES WITH THE REFEREE'S FIND
INGS OF AGGRAVATION. ON THE ISSUE OF CLAIMANT'S CROSS-APPEAL, THE 

BOARD FINDS NO BASIS FOR ADDITIONAL TIME LOSS BENEFITS TO CLAIMANT. 

CLAIMANT CONTENDS HE IS ENTITLED TO TIME LOSS FROM THE DATE OF DR. 
CASE'S REQUEST TO OPEN. THE BOARD CONCLUDES THAT THE TIME LOSS 

SHOULD NOT COMMENCE UNTIL THE DATE OF THE SURGERY. 

ORDER 

THE ORDER OF THE REFEREE, DATED MARCH 1 7, 197 6, IS AFFIRMED. 

CLAIMANT'S COUNSEL IS AWARDED AS A REASONABLE ATTORNEY FEE 
FOR HIS SE'RVICES IN CONNECTION WITH BOARD REVIEW, THE SUM OF 350 

DOLLARS PAYABLE BY THE EMPLOYER. 

WCB CASE NO. 75-3673 

PAUL MARDIROSIAN, CLAIMANT 
ALLEN DRESCHER, CLAIMANT'S ATTY. 

DEPT. OF JUSTICE• DEFENSE ATTY. 
REQUEST FOR REVIEW BY SAIF 

AU GUST 19, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE. 

THE STATE ACCIDENT INSURANCE FUND REQUESTS BOARD REVIEW OF THE 
REFEREE'S ORDER WHICH DENIED CLAIMANT'S CLAIM FOR AGGRAVATION BUT 

ORDERED THE STATE ACCIDENT INSURANCE FUND TO PAY FOR MEDICAL TREAT-'

MENT PROVIDED BY DR. BAMFORTH AFTER MAY 1, 1 975 AND ANY OTHER TREAT

MENT GIVEN TO CLAIMANT FOR HIS BACK CONDITION AN �· TO PAY CLAIMANT'S 

COUNSEL 500 DOLLARS. 

CLAIMANT HAS SUFFERED TWO COMPENSABLE INJURIES - THE FIRST ON 
SEPTEMBER 1, 1 972 FOR WHICH A DETERMINATION ORDER, ISSUED ON MAY 11, 
1 973, GRANTED CLAIMANT TEMPORARY TOTAL DISABILITY ONLY. THE SECOND 
INJURY OCCURRED WHILE CLAIMANT WAS, WORKING FOR SHAKEY' S PIZZA PAR

LOR, INSURED THROUGH INDUSTRIAL INDEMNITY, ON JULY 1 0, 1974 ( BOTH 
INJURIES INVOLVED THE SAME BODY AREA)• A DETERMINATION ORDER, ISSUED 
ON JULY 2 9, 1975, GRANTED CLAIMANT TEMPORARY TOTAL DISABILITY ONLY. 
A STIPULATION, ENTERED ON DECEMBER 9, 197 5, AWARDED CLAIMANT 4 2. 5 

DEGREES UNSCHEDULED LOW BACK DISABILITY FOR THE 1974 ( UNDERSCORED) 

INJURY• 

THE MEDICAL RE PORTS PRIOR TO THE 197 4 INCIDENT SHOW CLAIMANT'S 

CONDITION TO BE STABLE BUT WITH CONTINUING COMPLAINTS AND THE SAME 
SYMPTOMS AS IN 1972 • AFTER 1 974 CLAIMANT'S COMPLAINTS WERE THE 
SAME IN NATURE AND CONTINUED THROUGH ALL OF THE MEDICAL REPORTS AS 

BEING THE SAME AS HIS CONDITION IN 1972 • 

BASED ON THE ABOVE, THE REFEREE FOUND THAT CLAIMANT'S CONTEN

TION THAT HE HAD SUFFERED 'AN AGGRAVATION OF HIS 197 Z INJURY WAS NOT 
SUBSTANTIATED BY THE MEDICAL EVIDENCE, HOWEVER, HE DiD FIND CLAIMANT 

STILL IN NEED OF FURTHER MEDICAL CARE AND TREATMENT TO RELIEVE THE 
SYMPTOMS THAT CLAIMANT HAS BEEN SUFFERING SINCE 1972 AND THAT THIS 
MEDICAL CARE AND TREATMENT WAS THE RESPONSIBILITY OF THE STATE ACCI
DENT INSURANCE FUND 0 

THE BOARD, ON DE NOVO REVIEW, CONCURS WITH THE FINDINGS AND 
CONCLUSIONS OF THE REFERF.:E 0 
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AGGRAVA ED SINCE  HE ISSUANCE OF  HE DE ERMINA ION ORDER

The board, o de  ovo review, agrees with the referee's fi d
i gs OF AGGRAVA ION. ON  HE ISSUE OF CLAIMAN 'S CROSS-APPEAL,  HE
BOARD FINDS NO BASIS FOR ADDI IONAL  IME LOSS BENEFI S  O CLAIMAN .
CLAIMAN CON ENDS HE IS EN I LED  O  IME LOSS FROM  HE DA E OF DR.
CASE'S REQUES  O OPEN.  HE BOARD CONCLUDES  HA  HE  IME LOSS
SHOULD NO COMMENCE UN IL  HE DA E OF  HE SURGERY.

ORDER
The ORDER of THE REFEREE, DATED MARCH I 7 , 1 976

Claimant's counsel is awar e as a reasonable

FOR HIS SER ICES IN CONNECTION WITH BOARD RE IEW, THE
DOLLARS PAYABLE BY THE EMPLOYER.

WCB CASE NO. 75-3673 AUGUST

IS AFFIRMED.

ATTORNEY FEE
SUM OF 3 5 0

19, 1976

PAUL MARDIROSIAN, CLAIMANT
ALLEN DRESCHER, CLAIMAN S A  Y.
DEP . OF JUS ICE, DEFENSE A  Y.
REQUES FOR REVIEW BY SAIF

Reviewe BY BOARD MEMBERS WILSON AND MOORE.

The state acci ent insurance fun requests boar review of the
referee's or er which  enie claimant's claim for aggravation but

ORDERED THE STATE ACCIDENT INSURANCE FUND TO PAY FOR MEDICAL TREAT
MENT PRO IDED BY DR. BAMFORTH AFTER MAY 1 , 1 9 75 AND ANY OTHER TREAT
MENT GI EN TO CLAIMANT FOR HIS BACK CONDITION AND TO PAY CLAIMANT1 S
COUNSEL 5 0 0 DOLLARS.

Claimant has suffere two compensable injuries the first on

SEPTEMBER I , 1 9 72 FOR WHICH A DETERMINATION ORDER, ISSUED ON MAY I 1 ,
1 9 7 3 , GRANTED CLAIMANT TEMPORARY TOTAL DISABILITY ONLY. THE SECOND
INJURY OCCURRED WHILE CLAIMANT WASi WORKING FOR SHAKEY1 S PIZZA PAR
LOR, INSURED THROUGH INDUSTRIAL INDEMNITY, ON JULY 1 0 , 1 9 74 (BOTH
INJURIES IN OL ED THE SAME BODY AREA) . A DETERMINATION ORDER, ISSUED
ON JULY 2 9 , 1 97 5 , GRANTED CLAI MANT TE M PORARY TOTAL D I S AB I LITY ONLY.
ASTIPULATION, ENTERED ON DECEMBER 9 , 1 9 7 5, AWARDE D CLAI MANT 4 2 . 5
DEGREES UNSCHEDULED LOW BACK DISABILITY FOR THE 1 9 7 4 (UNDERSCORED)
INJURY.

The MEDICAL REPORTS PRIOR TO THE 1 974 INCIDENT SHOW CLAIMANT'S
CONDITION TO BE STABLE BUT WITH CONTINUING COMPLAINTS AND THE SAME
SYMPTOMS AS IN 1 97 2 . AFTER 1 9 7 4 CLAIMANT'S COMPLAINTS WERE THE
SAME IN NATURE AND CONTINUED THROUGH ALL OF THE MEDICAL REPORTS AS
BEING THE SAME AS HIS CONDITION IN 1 9 7 2 .

Base on the above, the referee foun that claimant's conten

tion THAT HE HAD SUFFERED AN AGGRA ATION OF HIS 1 9 7 2 INJURY WAS NOT
SUBSTANTIATED BY THE MEDICAL E IDENCE. HOWE ER, HE DID FIND CLAIMANT
STILL IN NEED OF FURTHER MEDICAL CARE AND TREATMENT TO RELIE E THE
SYMPTOMS THAT CLAIMANT HAS BEEN SUFFERING SINCE 1 972 AND THAT THIS
MEDICAL CARE AND TREATMENT WAS THE RESPONSIBILITY OF THE STATE ACCI
DENT INSURANCE FUND.

The BOARD, ON DE NO O RE IEW,
CONCLUSIONS OF THE REFEREE.

CONCURS WITH THE FINDINGS AND
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THE ORDER OF THE REFEREE, DATED DECEMBER 23, 1975, IS AFFIRMED. 

CLAIMANT'S COUNSEL IS AWARDED AS A REASONABLE ATTORNEY FEE FOR 

HIS SERVICES IN CONNECTION WITH BOARD REVIEW, THE SUM OF 350 DOLLARS 

PAYABLE BY THE STATE ACCIDENT INSURANCE FUND. 

WC B CASE NO. 75-4255-SI AUGUST 19, 1976 

CANBY CARE CENTER 
FOR REIMBURSEMENT FROM THE 

SECOND INJURY RESERVE FUND 

IN THE CASE OF 

GLADYS STOPPLEWORTH 
DEPT. OF JUSTICE, DEFENSE ATTY. 

ORDER ON REVIEW 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE. 

ON JUNE 25, 1976 REFEREE JOSEPH D. ST. MARTIN RECOMMENDED THAT 

THE BOARD GRANT THE EMPLOYER'S REQUEST FOR REIMBURSEMENT FROM THE 

SECOND INJURY FUND IN THE AMOUNT OF 3 5 PER CENT, BASED UPON THE Fl ND

INGS AND FACTS AND CONCLUSIONS OF LAW CONTAINED IN HIS RECOMMENDED 

ORDER. 

THE BOARD, AFTER DE NOVO REVIEW, ACCEPTS THE RECOMMENDATION 

OF THE REFEREE AND ADOPTS AS ITS OWN THE FINDINGS OF FACT AND CONCLU

SIONS OF LAW SET FORTH IN THE RECOMMENDED ORDER, DATED JUNE 25, 1976, 

A COPY OF WHICH IS ATTACHED HERETO AND, BY THIS REFERENCE, MADE A 

PART OF THE BOARD'S ORDER. 

WCB CASE NO. 76-1163 AUGUST 19, 1976 

DUANE GRASSL, CLAIMANT 
DISPUTED CLAIM SETTLEMENT 

fT IS HEREBY STIPULATED BY AND BETWEEN DUANE GRASSL AND CON

SOLIDATED PINE, INCORPORATED THROUGH THEIR INSURER ARGONAUT INSURANCE 

COMPANY BY AND THROUGH R 0 KENNEY ROBERTS THAT CLAIMANT HAD TWO PRIOR 

LOW BACK INJURIES, ONE IN 196 4 AND ONE IN 1 9 6 5, THE LAST INJURY RESULT

l NG IN A LAMINECTOMY AT THE LS -St LEVEL. CLAIMANT SUBSEQUENTLY CAME 

TO WORK FOR CONSOLIDATED PINE, INCORPORATED AND WHILE EMPLOYED IN 

OCTOBER, 1968, SUFFERED AN INJURY TO HIS LOW BACK. THIS CLAIM WAS 

ACCEPTED AND A LAMINECTOMY WAS SUBSEQUENTLY DONE AT THE L4 -LS LEVEL. 

THIS CLAIM WAS CLOSED BY DETERMINATION ORDER DATED JULY 3, 1 97 0. IT 

IS CLAIMANT'S CONTENTION THAT THE BACK CONDITION WHICH WAS A RESULT 

OF THE 1968 INJURY AT CONSOLIDATED PINE, INC. HAS BECOME AGGRAVATED 

AND HE IS ENTITLED TO ADDITIONAL MEDICAL TREATMENT~ IN THE ALTERNA
TIVE• HE CONTENDS THAT THE BOARD SHOULD EXERCISE ITS OWN MOTION JURIS

DICTION AND GRANT HIM ADDITIONAL MEDICAL AND DISABILITY BENEFITS. IT 

IS THE EMPLOYER'S CONTENTION THAT CLAIMANT'S REQUEST FOR ADDITIONAL 

BENEFITS ON ACCOUNT OF AGGRAVATION IS UNTIMELY IN THAT CLAIMANT DID 

NOT REQUEST AGGRAVATION BENEFITS UNTIL AFTER THE FIVE YEAR PERIOD HAD 

EXPIRED. IT IS FURTHER THE CONTENTION OF THE EMPLOYER THAT CLAIMANT 

RETURNED TO WORK AT THE DUNES MOTEL AND WHILE IN THAT EMPLOYMENT, 
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ORDER
The or er of the referee,  ate December 23, 1975, is affirme .

Claimant's counsel is awar e as a reasonable attorney fee for

HIS SER ICES IN CONNECTION WITH BOARD RE IEW, THE SLIM OF 3 5 0 DOLLARS
PAYABLE BY THE STATE ACCIDENT INSURANCE FUND.

WCB CASE NO. 75-4255-SI AUGUST 19, 1976

CANBY CARE CENTER
FOR REIMBURSEMEN FROM  HE

SECOND INJURY RESERVE FUND
IN  HE CASE OF

GLADYS STOPPLEWORTH
DEPT. OF JUSTICE, DEFENSE ATTY.
ORDER ON RE IEW

Reviewe by boar members wilson an moore.

On JUNE 2 5 , 1 9 7 6 REFEREE JOSEPH D. ST. MARTIN RECOMMENDED THAT
THE BOARD GRANT THE EMPLOYER S REQUEST FOR REIMBURSEMENT FROM THE
SECOND INJURY FUND IN THE AMOUNT OF 3 5 PER CENT, BASED UPON THE FIND
INGS AND FACTS AND CONCLUSIONS OF LAW CONTAINED IN HIS RECOMMENDED
ORDER.

The boar , after  e novo review, accepts the recommen ation

OF THE REFEREE AND ADOPTS AS ITS OWN THE FINDINGS OF FACT AND CONCLU
SIONS OF LAW SET FORTH IN THE RECOMMENDED ORDER, DATED JUNE 2 5, 1 97 6 ,
A COPY OF WHICH IS ATTACHED HERETO AND, BY THIS REFERENCE, MADE A
PART OF THE BOARD1 S ORDER.

WCB CASE NO. 76-1163 AUGUST 19, 1976

DUANE GRASSL, CLAIMANT
DISPUTED CLAIM SETTLEMENT

It IS HEREBY STIPULATED BY AND BETWEEN DUANE GRASSL AND CON
SOLIDATED PINE, INCORPORATED THROUGH THEIR INSURER ARGONAUT INSURANCE
COMPANY BY AND THROUGH R. KENNEY ROBERTS THAT CLAIMANT HAD TWO PRIOR
LOW BACK INJURIES, ONE IN 1 96 4 AND ONE IN 1 9 6 5 , THE LAST INJURY RESULT
ING IN A LAMINECTOMY AT THE L5 SI LE EL. CLAIMANT SUBSEQUENTLY CAME
TO WORK FOR CONSOLIDATED PINE, INCORPORATED AND WHILE EMPLOYED IN
OCTOBER, 1 9 6 8 , SUFFERED AN INJURY TO HIS LOW BACK. THIS CLAIM WAS
ACCEPTED AND A LAMINECTOMY WAS SUBSEQUENTLY DONE AT THE L4 -L5 LE EL.
THIS CLAIM WAS CLOSED BY DETE RM INAT ION ORDE R DATED JULY 3 , 1 97 0 . IT
IS CLAIMANT S CONTENTION THAT THE BACK CONDITION WHICH WAS A RESULT
OF THE 1 9 6 8 INJURY AT CONSOLIDATED PINE, INC. HAS BECOME AGGRA ATED
AND HE IS ENTITLED TO ADDITIONAL MEDICAL TREATMENT. IN THE ALTERNA
TI E, HE CONTENDS THAT THE BOARD SHOULD EXERCISE ITS OWN MOTION JURIS
DICTION AND GRANT HIM ADDITIONAL MEDICAL AND DISABILITY BENEFITS. IT
IS THE EMPLOYER S CONTENTION THAT CLAIMANT S REQUEST FOR ADDITIONAL
BENEFITS ON ACCOUNT OF AGGRA ATION IS UNTIMELY IN THAT CLAIMANT DID
NOT REQUEST AGGRA ATION BENEFITS UNTIL AFTER THE FI E YEAR PERIOD HAD
EXPIRED. IT IS FURTHER THE CONTENTION OF THE EMPLOYER THAT CLAIMANT
RETURNED TO WORK AT THE DUNES MOTEL AND WHILE IN THAT EMPLOYMENT,
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AN INTERVENING AND SUPERSEDING INJURY TO HIS BACK. IT IS 
FURTHER THE CONTENTION OF THE EMPLOYER THAT THE SUBSEQUENT LAMIN
ECTOMY PERFORMED AT THE LS-St LEVEL IN OCTOBER OF 1975, WAS NOT A 
RESULT OF THE INJURY OF 196 8 BUT WAS A RESULT OF PRIOR INJURIES AND 
PRIOR SURGERIES WHICH PRECEDED THE 196 8 INDUSTRIAL INJURY. THERE 
BEING A BONA FIDE DISPUTE BETWEEN THE PARTIES AND THE PARTIES WISH
ING TO RESOLVE THIS DISPUTE -

IT IS HEREBY STIPULATED AND AGREED THAT THIS MATTER BE COMPRO
MISED AND SETTLED, SUBJECT TO Tl-IE APPROVAL OF THE WORKMEN'S COMPEN
SATION BOARD BY ARGONAUT INSURANCE COMPANY PAYiNG AND CLAIMANT AC
CEPTING THE SUM OF 15,000 DOLLARS AND IN CONSIDERATION FOR THIS PAY
MENT CLAIMANT AGREES THAT. THE SURGERY PERFORMED IN OCTOBER OF 197 5 
AND ANY DIFFICULTIES RESULTING THEREFROM ARE NOT THE RESPONSIBILITY 
OF THE OCTOBER 1968 INJURY. FURTHERMORE ALL CLAIMS THAT CLAIMANT'S 
CONDITION, RESULTING FROM THE 1968 INJURY, HAS WORSENED RESULTING IN 
ADDITIONAL DISABILITY OR REQUIRING. ADDITIONAL MEDICAL TREATMENT SHALL 
REMAIN IN ITS DENIED STATUS AND HE SHALL TAKE NOTHING BY HIS CLAIM 
FOR AGGRAVATION. IT IS FURTHER AGREED THAT CLAIMANT WITHDRAWS, WITH 
PREJUDICE, HIS REQUEST FOR OWN MOTION RELIEF FOR THE REASON THAT THE 
OCTOBER 1975 SURGERY AND ANY AND ALL DISABILITY, OTHER THAN THAT PRE
VIOUSLY AWARDED, IS NOT THE RESPONSIBILITY OF CONSOLIDATED PINE, INC 0 

THIS IS A COMPROMISE ON A DISPUTED BASIS AND CLAIMANT AGREES 
TO HOLD ARGONAUT· INSURANCE COMPANY HARMLESS FROM ANY AND ALL MEDI
CAL EXPENSES INCURRED FOR THE SURGERY OF OCTOBER OF 1975 AND ANY AND 
ALL MEDICAL TREATMENT REQUIRED FOR THAT SURGERY AND ANY DISABILITY 
RESULTING THEREFROM. 

IT IS FURTHER STIPULATED THAT CLAIMANT'S ATTORNEY, JAMES F. 
LARSON, SHALL RECEIVE AN ATTORNEY FEE EQUAL TO 2 5 PER CENT OF THE 
FIRST 8, 000 0 00 DOLLARS OF THIS COMPENSATION AND 10 PER CENT OF THE 
REMAINING 7, 000 0 00 DOLLARS OF THIS COMPENSATION (A TOTAL FEE ·OF 
2,700,00 DOLLARS IN ACCORDANCE WITH OAR 436-82-050) PAYABLE OUT OF 
THE SETTLEMENT AND NOT IN ADDITION TO IT. 

WCB CASE NO.· 75-2959 

JUNE HOLDER, CLAIMANT 
ROBERT GRANT, CLAIMANT'S ATTY, 
DEPT. OF JUSTICE, DEFENSE ATTY, 
ORDER OF DISMISSAL 

AUGUST 19, 1976 

ON AUGUST 2, 1 976 REFEREE WILLIAM J 0 FOSTER SET ASIDE HIS 
OPINION AND ORDER ENTERED ON JULY 1 6, 197 6 IN THE ABOVE ENTITLED MAT
TER AND RESCHEDULED SAID MATTER FOR FURTHER HEARING 0 

AT THE TIME THE CLAIMANT REQUESTED THE REFEREE TO RECONSIDER 
HIS OPINION AND ORDER OF JULY 16, 1976 1 PURSUANT TO OAR 83-480, THIRTY 
DAYS HAD NOT EXPIRED FROM THE DATE OF THE OPINION AND ORDER NOR HAD 
EITHER PARTY REQUESTED A REVIEW BY THE BOARD, PURSUANT TO ORS 6 5 6 • 2 9 5 
THEREFORE, REFEREE FOSTER HAS JURISDICTION TO ENTER HIS INTERIM ORDER 
ON AUGUST 2, 1976 AND SUCH ORDER IS NOT APPEALABLE, 

ORDER 

THE REQUEST BY THE STATE ACCIDENT INSURANCE FUND FOR BOARD 
REVIEW OF THE REFEREE'S ORDER DATED AUGUST 2, 197 6 IS HEREBY DISMISSED, 

-1 5 9 -

SUFFERED AN INTER ENING AND SUPERSEDING INJURY TO HIS BACK. IT IS
FURTHER THE CONTENTION OF THE EMPLOYER THAT THE SUBSEQUENT LAMIN
ECTOMY PERFORMED AT THE L5-SI LE EL IN OCTOBER OF 1 97 5 , WAS NOT A
RESULT OF THE INJURY OF 1 96 8 BUT WAS A RESULT OF PRIOR INJURIES AND
PRIOR SURGERIES WHICH PRECEDED THE 1 96 8 INDUSTRIAL INJURY. THERE
BEING A BONA FIDE DISPUTE BETWEEN THE PARTIES AND THE PARTIES WISH
ING TO RESOL E THIS DISPUTE

It is hereby stipulate an agree that this matter be compro
mised AND SETTLED, SUBJECT TO THE APPRO AL OF THE WORKMEN S COMPEN
SATION BOARD BY ARGONAUT INSURANCE COMPANY PAYING AND CLAIMANT AC
CEPTING THE SUM OF 1 5,0 00 DOLLARS AND IN CONSIDERATION FOR THIS PAY
MENT CLAIMANT AGREES THAT. THE SURGERY PERFORMED IN OCTOBER OF 1975
AND ANY DIFFICULTIES RESULTING THEREFROM ARE NOT THE RESPONSIBILITY
OF THE OCTOBER 1 96 8 INJURY. FURTHERMORE ALL CLAIMS THAT CLAIMANT S
CONDITION, RESULTING FROM THE 1 9 6 8 INJURY, HAS WORSENED RESULTING IN
ADDITIONAL DISABILITY OR REQUIRING ADDITIONAL MEDICAL TREATMENT SHALL
REMAIN IN ITS DENIED STATUS AND HE SHALL TAKE NOTHING BY HIS CLAIM
FOR AGGRA ATION. IT IS FURTHER AGREED THAT CLAIMANT WITHDRAWS, WITH
PREJUDICE. HIS REQUEST FOR OWN MOTION RELIEF FOR THE REASON THAT THE
OCTOBER 1 97 5 SURGERY AND ANY AND ALL DISABILITY, OTHER THAN THAT PRE
 IOUSLY AWARDED, IS NOT THE RESPONSIBILITY OF CONSOLIDATED PINE, INC.

This is a compromise on a  ispute basis an claimant agrees

TO HOLD ARGONAUT INSURANCE COMPANY HARMLESS FROM ANY AND ALL MEDI
CAL EXPENSES INCURRED FOR THE SURGERY OF OCTOBER OF 1 97 5 AND ANY AND
ALL MEDICAL TREATMENT REQUIRED FOR THAT SURGERY AND ANY DISABILITY
RESULTING THEREFROM.

It IS FURTHER STIPULATED THAT CLAIMANT'S ATTORNEY, JAMES F.
LARSON, SHALL RECEI E AN ATTORNEY FEE EQUAL TO 2 5 PER CENT OF THE
FIRST 8,000.00 DOLLARS OF THIS COMPENSATION AND 1 0 PER CENT OF THE
REMAINING 7 , 00 0 . 0 0 DOLLARS OF THIS COMPENSATION (A TOTAL FEE OF
2 , 7 00 . 00 DOLLARS IN ACCORDANCE W ITH OAR 4 3 6 -8 2 -0 5 0 ) PAYABLE OUT OF
THE SETTLEMENT AND NOT IN ADDITION TO IT.

WCB CASE NO. 75-2959 AUGUST 19, 1976

JUNE HOLDER, CLAIMANT
ROBERT GRANT, CLAIMANT S ATTY.
DEPT. OF JUSTICE, DEFENSE ATTY.
ORDER OF DISMISSAL

On AUGUST 2 , 1 9 76 REFEREE WILLIAM J. FOSTER SET ASIDE HIS

OPINION AND ORDER ENTERED ON JULY 1 6 , 1 97 6 IN THE ABO E ENTITLED MAT
TER AND RESCHEDULED SAID MATTER FOR FURTHER HEARING.

At the time the claima t requested the referee to reco sider
HIS OPINION AND ORDER OF JULY 1 6 , 1 9 76 , PURSUANT TO OAR 8 3 -4 80, THIRTY
DAYS HAD NOT EXPIRED FROM THE DATE OF THE OPINION AND ORDER NOR HAD
EITHER PARTY REQUESTED A RE IEW BY THE BOARD, PURSUANT TO ORS 656.295
THEREFORE, REFEREE FOSTER HAS JURISDICTION TO ENTER HIS INTERIM ORDER
ON AUGUST 2 , 1 97 6 AND SUCH ORDER IS NOT APPEALABLE.

ORDER
The request by the state accide t i sura ce fu d for board

REVIEW OF  HE REFEREE S ORDER DA ED AUGUS 2, 1976 IS HEREBY DISMISSED
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NO. RC 69131 

IVA GUYER, CLAIMANT 
DEPT. OF JUSTIC~, DEFENSE ATTY 0 
OWN MOTION DETERMINATION 

AUGUST .19, 1976 

CLAIMANT SUSTAINED A COMPENSABLE INJURY ON APRIL 17 1 1 967 DIAG
NOSED BY DR. JENNINGS AS • CERVICAL, THORACIC, LUMBAR STRAIN AND CON
TUSION, coccyx•. 

IN SEPTEM.BER, 196 7 DR 0 MCINTOSH PERFORMED 'A LUMBAR LAMINEC
TOMY0 ON FEBRUARY 27, 1969 CLAIMANT'S CLAIM WAS CLOSED WITH AN 
AWARD OF 1 9 • 2 DEGREES FOR 1 0 PER CENT LOSS OF AN ARM BY SEPARATION 
FOR UNSCHEDULED DISABILITY AND 7 • 2 5 DEGREES !='OR 5 PER CENT LOSS OF 
USE OF LEFT ARM. 

0N SEPTEMBER 2, t 97 0 DR. MCINTOSH ADVISED THE STATE ACCIDENT 
INSURANCE FUND THAT CLAIMANT HAD AGGRAVATED HER CONDITION AND HE RE
QUESTED THE CLAIM TO BE REOPENED 0 ON SEPTEMBER 8, 197 0 HE PERFORMED 
A LAMINECTOMY AT L5-S1 AND,_ ON DECEMBER 20, 1972, HER CL,AIM WAS 
AGAIN CLOSED BY DETERMINATION ORDER WHICH AWARDED CLAIMANT AN ADDI
TIONAL. 5 PER CENT UNSCHEDULED LOW BACK DISABILITY AWARD. 

DR. MCINTOSH, ON APRIL 8, 1974, 'REQUESTED.THE.STATE ACCIDENT 
INSURANCE FUND TO REOPEN CLAIMANT'S CLAIM DUE T,O AN EXACERBATION OF 
HER CONDITION.· AT THIS TIME CLAIMANT'S AGGRAV.A.TlbN RIGHTS HAD EXPIRED, 
THE STATE ACCIDENT INSURANC.E FUND REOPENED CLAIMANT'S CLAIM ,AND 0 ON 
OCTOBER 8, 1974 1 OR 0 DUNN PERFORMED A FORAMJNOTOMV AT L4 0 5 RIGHT, 

ON JULY 2 0 1 976 THE STATE ACCIDENT INSURANCE FUND REQUESTED A 
DETERMINATION AND THE EVAL.UATION DIVISION RECOMMENDED ADDITIONAL 
TEMPORARY TOTAL DISABILITY COMPENSATION FROM APRIL 17, 1974 THROUGH 
JUNE 4 1 197 6 AND AN ADDITIONAL AWARD OF 3 8. 4 DEGREES FOR 2 0 PER CENT 
UNSCHEDULED DISABILITY, .. 

ORDER 

CLAIMANT IS GRANTED COMPENSATION FOR TEMPORARY TOTAL DISABILITY 
FROM APRIL t 7, 1974 THROUGH JUNE 4, 197 6 ANO 3 8. 4 DEGREES OF A MAXI
MUM OF 192 DEGREES FOR HER UNSCHEDULED DISABILITY. THIS 15 IN ADDITION 
TO ANO NOT IN LIEU OF PREVIOUS AWARDS OF' COMPENSATION RECEIVED BY 
CLAIMANT. 

WCB CASE NO. 75-1932 

ROSS COSTELLO, CLAIMANT 
ROGER TODD, CLAIMANT'S ATTY 0 
JACK MATTISON, DEFENSE ATTY. 
REQUEST FOR REVIEW BY EMPLOYER 

A~GUST 23, 1976 

REVIEWED BY BOARD MEMBERS MOORE ANQ PHILLIPS. 

THE EMPLOYER SEEKS REVIEW BY THE BOARD OF THE REFEREE 7 S ORDER 
WHICH DIRECTED IT TO ACCEPT CLAIMANT'S CLAIM ANO PAV COMPENSATION, 
AS PROVIDED BY STATUTE, ANO AWARDED CLAIMANT'S ATTORNEY A FEE OF 850 
DOLLARS PAYABLE BY THE EMPLOYER. 

THERE ARE TWO ISSUES INVOLVED. THE FIRST IS WHETHER THE CL.AIM 
IS BARRED FOR FAILURE TO GIVE TIMELY NOTICE AS PROVIDED BY ORS 6 5 6 • 2 6 5 

-t 6 o-

CLAIM NO. RC 69131 AUGUST 19, 1976

IVA GUYER, CLAIMANT
DEPT. OF JUSTICE, DEFENSE ATTY.
OWN MOTION DETERMINATION

Claimant sustaine a compensable injury on April n , 1 967  iag
nose BY DR. JENNINGS AS 'CERVICAL, THORACIC, LUMBAR STRAIN AND CON
TUSION, COCCYX'.

In SEPTEMBER, 1 96 7 DR. MCINTOSH PERFORMED A LUMBAR LAMINEC
TOMY. ON FEBRUARY 2 7, 1 96 9 CLAIMANT' S CLAIM WAS CLOSED WITH AN
AWARD OF 19.2 DEGREES FOR 10 PER CENT LOSS OF AN ARM BY SEPARATION
FOR UNSCHEDULED DISABILITY AND 7.25 DEGREES FOR 5 PER CENT LOSS OF
USE OF LEFT ARM.

On SEPTEMBER 2 , 1 97 0 DR. MCINTOSH ADVISED THE STATE ACCIDENT

INSURANCE FUND THAT CLAIMANT HAD AGGRAVATED HER CONDITION AND HE RE
QUESTED THE CLAIM TO BE REOPENED. ON SEPTEMBER 8 , 1 9 7 0 HE PERFORMED
A LAMINECTOMY AT L5 S1 AND, ON DECEMBER 20, 1 972, HER CLAIM WAS
AGAIN CLOSED BY DETERMINATION ORDER WHICH AWARDED CLAIMANT AN ADDI
TIONAL 5 PER CENT UNSCHEDULED LOW BACK DISABILITY AWARD.

Dr. MCINTOSH, ON APRIL 8 , 1 9 7 4 , REQUESTED THE STATE ACCIDENT
INSURANCE FUND TO REOPEN CLAIMANT S CLAIM DUE TO AN EXACERBATION OF
HER CONDITION. AT THIS TIME CLAIMANT S AGGRAVATION RIGHTS HAD EXPIRED.
THE STATE ACCIDENT INSURANCE FUND REOPENED CLAIMANT'S CLAIM,AND, ON
OCTOBER 8 , 1 97 4 , DR. DUNN PERFORMED A FORAMINOTOMY AT L4 0 5 RIGHT.

On JULY 2 , 1 9 76 THE STATE ACCIDENT INSURANCE FUND REQUESTED A

DETERMINATION AND THE EVALUATION DIVISION RECOMMENDED ADDITIONAL
TEMPORARY TOTAL DISABILITY COMPENSATION FROM APRIL 1 7 , 1 9 74 THROUGH
JUNE 4 , 1 9 7 6 AND AN ADDITIONAL AWARD OF 38.4 DEGREES FOR 20 PER CENT
UNSCHEDULED DISABILITY.

ORDER
Claimant is grante compensation for temporary total  isability

FROM APRIL 17, 1974 THROUGH JUNE 4, 1976 AND 38. 4 DEGREES OF A MAXI
MUM OF 192 DEGREES FOR HER UNSCHEDULED DISABILITY. THIS IS IN ADDITION
TO AND NOT IN LIEU OF PREVIOUS AWARDS OF COMPENSATION RECEIVED BY
CLAIMANT.

WCB CASE NO. 75-1932 AUGUST 23, 1976

ROSS COSTELLO, CLAIMANT
ROGER TODD, CLAIMANT'S ATTY.
JACK M ATT ISON, DEFENSE ATTY.
REQUEST FOR REVIEW BY EMPLOYER

Reviewe by boar members moore an Phillips.

The EMPLOYER SEEKS REVIEW BY  HE BOARD OF  HE REFEREE S ORDER
WHICH DIREC ED I  O ACCEP CLAIMAN 'S CLAIM AND PAY COMPENSA ION,
AS PROVIDED BY S A U E, AND AWARDED CLAIMAN 'S A  ORNEY A FEE OF 850
DOLLARS PAYABLE BY  HE EMPLOYER.

There are two issues involve , the first is whether the claim

IS BARRED FOR FAILURE TO GIVE TIMELY NOTICE AS PROVIDED BY ORS 6 5 6 . 2 6 5
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THE S-ECOND IS VliHETHER CL.AIMAN.T HAS SUSTAINED A COMPENSABLE INJURY 
o'R OCCUPATIONAL DISEASE. 

CLAIMANT, AT THAT TIME 62 YEARS OF AGE, WAS EMPLOYED BY GEORGIA 
PACIFIC CORPORATION ON FEBRUARY 2 2 1 19 7 S - HE HAD BEEN E_MPLOVED BY IT 
AS A RAIMANN MECHANIC FOR APPROXIMATELY 1 3 YEARS. FOR THE PAST SEVEN 
OR EIGHT YEARS ·HE HAD BE.EN RESPONSIBLE FOR MAINTENANCE ON THE CUT-OFF 

\ 
SAW WHICH INVOLVED WALKING TWO TO THREE MILES A DAV AROUND THE MILL 
TO PERFORM HIS DUTIES. ON THE MORNING OF FEBRUARY 2 2, 1 97 S CLAIMANT 
WENT TO WORK AND, ACCORDING TO HIS TESTIMONY, FELT FINE - HE DID HIS 
NORMAL DUTIES ASSISTING THE GENERAL MECHANIC •WORK AND AF"rER COFFEE 
BREAK DECIDED TO SET THE _CUT-OFF SAW WHICH IS LOCATED IN ANOTHER PART 
OF THE BUILDING, THE CUT-OFF SAW IS A LARGE CIRCULAR SAW ABOUT EIGHT 
FEET IN DIAMETER Wl'T!-1 158 TEETH AROUND ITS PERIMETER. TO SET THE SAW 
CLAIMANT USED AN ANVIL WHICH WEIGHED APPROXIMATELY EIGHT OR NINE POUNDS 
AND WAS 8 AND ONE HALF INCHES LONG. HOLDI_NG THE ANVIL IN HIS LEFT HAND 
AND USING A HAMMER IN HIS RIGHT HAND, CLAIMANT WOULD POUND EACH TOOTH 

BY PL.ACING THE ANVIL ON THE EDGE OF THE TOOTH AND STRIKING. IT WITH THE 
HAMMER TWO OR THREE TIMES, CL.AIMANT TE_STIFIED THAT ON FEBRUARY 2 2, 
HE DID NOTHING OUTSIDE OF HIS REGULAR ROUTINE EXCEP.T SET THE SAW, A 
JOB WHICH HE DID ONCE EVERY TWO WEEKS AND WHICH TOOK ABOUT 3 S MINUTES. 
CLAIMANT TESTIFIED THAT HE USUALLY HAD TO STOP A COUPLE OF TIMES DUR
ING THE JOB TO REST AS HIS_ ARMS WOULD BEGIN ACHING. 

ON THE MORNING OF FEBRUARY 22 CLAIMANT TESTIFIED HE HAD NO 
PROBLEMS OR NO PAINS PRIOR TO STARTING TO SET THE SAW Bl,JT THAT HIS 
ARMS COMMENCED TO ACHING AS THEY USUALLY DID, 1-flS RIGHT ARM PAIN 
EASED AS USUAL, BUT THE LEFT ARM PAIN CONTINUED, HE COMPLETED .SET
TING THE SAW AND WALKED BACK TO THE MILL, ATE HIS LUNCH AND COMPL.ETED 
HIS WORK SHIFT AT 3 • 3 0 P, M, THAT EVENING I-IE \IVENT OUT FOR DINNER AND 
HAD STEAK AND CRAB, RETURNED HOME AND WATCHED SOME TELEVISION. AC
CORDING TO HIS TESTIMONY, THE ACHE IN HIS ARM KEPT GOING FURTHER UP 

AND INTO HIS SHOULDER AND THE AREA BECAME NUMB, HE BELIEVED THAT HE 
HAD GAS FROM EATING THE CRAB BUT AT THE INSISTANCE OF HIS WIFE HE 
WENT TO THE HOSPITAL AT APPROXIMATEL.V 9 • 3 0 P, M, AT THAT TIME HIS 
SHOULDER WAS GETTiNG N!JMB AND HIS ARM ACHED BUT HE WAS NOT EXPERI
ENCING, NOR HAD HE AT ANY TIME PRIOR THERETO, CHEST PAINS, THE FOL
LOWING MORNING IN THE HOSPITAL CLAIMANT SUFFERED A HEART ATTACK. HE 
TESTIFIED HE NEVER EXPERIENCED CHEST PAINS UNTIL THE MORNING OF 

FEBRUARY 2 3 • 

OR. BIL.LS SAW CLAIMANT ON FEBRUARY 22 IN THE EMERGENCY ROOM 
AND REPORTED A HISTORY OF w INTERMIT"rENT CHEST ACHES SINCE A. M. 1 GEN
ERALIZED REFERRED TO ARM. w CLAIMANT WAS SEEN BY DR, PETERSON ON THE 
EVENING OF FEBRUARY 2 2 AND RECORDED A CHIEF COMPLAINT OF CHEST PAIN 
STATING THAT THE CLAIMANT HAD AWAKENED ON THE MORNING OF FEBRUARY 2 2 
AWARE OF SIGNIFICANTLY CHEST PAINS ,WHICH WOUL.~ OCCASIONALLY SEND 
TWINGES OUT TO HIS LEFT SHOUL.DER AND ARM, THIS PAIN SUBSIDED AND HE 
WENT TO WORK THAT MORNING AND WAS ABLE TO STAY ON THE JOB ALL DAV 
ALTHOUGH HE WAS AWARE OF RECURRING CHEST PAINS WITH RADIATION. 

. . 

CLAIMANT WAS ALSO SEEN BY DR. BROWN, INTERNIST, ON FEBRUARY 23 • 
AND HER SUMMARY INDICATES THAT CLAIMANT WAS ADMITTED THE PRECEDING 
DAV WITH CHEST PAINS, STATING CLAIMANT DEVELOPED CHEST PAINS UPON 
AWAKENING ONE DAY PRIOR TO ADMISSION WHICH HE DESCRIBED AS SQUEEZING 

ACHING, SUBSTERNAL PAIN WHICH RADIATED INTO THE ELBOW WITH SOME RADI

ATION TO THE BACK OF THE LE FT SHOUL.DE R. 

CLAIMANT TESTIFIED THAT HE DOES NOT REMEMBER GIVING DR. BROWN 
SUCH A HISTORY OR TEL.LING HER THAT HE HAD CHEST PAINS ON THE MORNING 

OF THE 22 ND. CLAIMANT TESTIFIED THAT FOR SEVERAL. DAYS HE WASN'T 
AWARE OF VERY MUCH. 

-1 6 1 -

AND THE SECOND IS WHETHER CLAIMANT HAS SUSTAINED A COMPENSABLE INJURY
OR OCCUPATIONAL DISEASE.

Claimant, at that time 62 years of age, was employe by Georgia
PACIFIC CORPORATION ON FEBRUARY 22 , 1 9 7 5 HE HAD BEEN EMPLOYED BY IT
AS A RA1MANN MECHANIC FOR APPROXIMATELY 13 YEARS FOR THE PAST SE EN
OR EIGHT YEARS HE HAD BEEN RESPONSIBLE FOR MAINTENANCE ON THE CUT-OFF
SAW WHICH IN OL ED WALKING TWO TO THREE MILES A DAY AROUND THE MILL
TO PERFORM HIS DUTIES. ON THE MORNING OF FEBRUARY 2 2 , 1 97 5 CLAIMANT
WENT TO WORK AND, ACCORDING TO HIS TESTIMONY, FELT FINE HE DID HIS
NORMAL DUTIES ASSISTING THE GENERAL MECHANIC 'WORK AND AFTER COFFEE
BREAK DECIDED TO SET THE CUT-OFF SAW WHICH IS LOCATED IN ANOTHER PART
OF THE BUILDING. THE CUT-OFF SAW IS A LARGE CIRCULAR SAW ABOUT EIGHT
FEET IN DIAMETER WITH 158 TEETH AROUND ITS PERIMETER. TO SET THE SAW-
CLAIMANT USED AN AN IL WHICH WEIGHED APPROXIMATELY EIGHT OR NINE POUNDS
AND WAS 8 AND ONE HALF INCHES LONG. HOLDING THE AN IL IN HIS LEFT HAND
AND USING A HAMMER IN HIS RIGHT HAND, CLAIMANT WOULD POUND EACH TOOTH
BY PLACING THE AN IL ON THE EDGE OF THE TOOTH AND STRIKING IT WITH THE
HAMMER TWO OR THREE TIMES. CLAIMANT TESTIFIED THAT ON FEBRUARY 22,
HE DID NOTHING OUTSIDE OF HIS REGULAR ROUTINE EXCEPT SET THE SAW, A
JOB WHICH HE DID ONCE E ERY TWO WEEKS AND WHICH TOOK ABOUT 3 5 MINUTES.
CLAIMANT TESTIFIED THAT HE USUALLY HAD TO STOP A COUPLE OF TIMES DUR
ING THE JOB TO REST AS HIS ARMS WOULD BEGIN ACHING.

On the morning of February 22 claimant testifie he ha no

PROBLEMS OR NO PAINS PRIOR TO STARTING TO SET THE SAW BUT THAT HIS
ARMS COMMENCED TO ACHING AS THEY USUALLY DID. HIS RIGHT ARM PAIN
EASED AS USUAL, BUT THE LEFT ARM PAIN CONTINUED. HE COMPLETED SET
TING THE SAW AND WALKED BACK TO THE MILL, ATE HIS LUNCH AND COMPLETED
HIS WORK SHIFT AT 3.3 0 P. M. THAT E ENING HE WENT OUT FOR DINNER AND
HAD STEAK AND CRAB, RETURNED HOME AND WATCHED SOME TELE ISION. AC
CORDING TO HIS TESTIMONY, THE ACHE IN HIS ARM KEPT GOING FURTHER UP
AND INTO HIS SHOULDER AND THE AREA BECAME NUMB. HE BELIE ED THAT HE
HAD GAS FROM EATING THE CRAB BUT AT THE INSISTANCE OF HIS WIFE HE
WENT TO THE HOSPITAL AT APPROXIMATELY 9.30 P. M. AT THAT TIME HIS
SHOULDER WAS GETTING NUMB AND HIS ARM ACHED BUT HE WAS NOT EXPERI
ENCING, NOR HAD HE AT ANY TIME PRIOR THERETO, CHEST PAINS. THE FOL
LOWING MORNING IN THE HOSPITAL CLAIMANT SUFFERED A HEART ATTACK. HE
TESTIFIED HE NE ER EXPERIENCED CHEST PAINS UNTIL THE MORNING OF
FEBRUARY 2 3.

Dr. BILLS SAW CLAIMANT ON FEBRUARY 22 IN THE EMERGENCY ROOM
AND REPORTED A HISTORY OF 1 INTERMITTENT CHEST ACHES SINCE A. M. , GEN
ERALIZED REFERRED TO ARM. 1 CLAIMANT WAS SEEN BY DR. PETERSON ON THE
E ENING OF FEBRUARY 2 2 AND RECORDED A CHIEF COMPLAINT OF CHEST PAIN
STATING THAT THE CLAIMANT HAD AWAKENED ON THE MORNING OF FEBRUARY 2 2
AWARE OF SIGNIFICANTLY CHEST PAINS WHICH WOULD OCCASIONALLY SEND
TWINGES OUT TO HIS LEFT SHOULDER AND ARM. THIS PAIN SUBSIDED AND HE
WENT TO WORK THAT MORNING AND WAS ABLE TO STAY ON THE JOB ALL DAY
ALTHOUGH HE WAS AWARE OF RECURRING CHEST PAINS WITH RADIATION.

Claimant was also seen by  r. brown, internist, on February 23,
AND HER SUMMARY INDICATES THAT CLAIMANT WAS ADMITTED THE PRECEDING
DAY WITH CHEST PAINS, STATING CLAIMANT DE ELOPED CHEST PAINS UPON
AWAKENING ONE DAY PRIOR TO ADMISSION WHICH HE DESCRIBED AS SQUEEZING
ACHING, SUBSTERNAL PAIN WHICH RADIATED INTO THE ELBOW WITH SOME RADI
ATION TO THE BACK OF THE LEFT SHOULDER.

Claimant testifie that he  oes not remember giving  r. brown

SUCH A HISTORY OR TELLING HER THAT HE HAD CHEST PAINS ON THE MORNING
OF THE 2 2ND. CLAIMANT TESTIFIED THAT FOR SE ERAL DAYS HE WASN'T
AWARE OF  ERY MUCH.
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REFEREE FOUND THAT THE HISTORY TAKEN BY DR. BILLS, DR. 
PETERSON AND DR. BROWN, INDEPENDENT OF EACH OTHER AT THE TIME WHEN 
FACTS WERE FRESH IN THE MIND OF CLAIMANT AND RECORDED BY THOSE DOC-. 
TORS WHEN THE FACTS WERE FRESH IN THEIR MINDS WAS MORE CREDIBLE THAN 
THE RECOLLECTION OF CLAIMANT LONG AFTER THE EVENT OCCURRED. SHE, 
THEREFORE, FOUND THAT THE HISTORY AS RECORDED BY DOCTORS BROWN AND 
PETERSON ACCURATELY DEPICTED THE, CIRCUMSTANCES SURROUNDING CLAIMANT'S 
MYOCARDIAL INFARCTION, 

THE REFEREE FOUND, BASED UPON THE EVIDENCE THAT CLAIMANT EXERTED 
HIMSELF IN CARRYING OUT HIS JOB ON FEBRUARY 22 WHEN HE SET THE CUT-OFF 
SAW.· THAT LEGAL CAUSATION HAD BEEN ESTABLISHED, THEREFORE, THE RE
MAINING QUESTION WAS ONE OF MEDICAL CAUSATION. 

THE MEDICAL EVIDENCE CONSISTS OF TWO DIAMETRICALLY OPPOSED 
OPINIONS, CLAIMANT'S TREATING PHYSICIAN, DR, BROWN, WAS OF THE OPIN
ION THAT CLAIMANT'S WORK ACTIVITY ·oN FEBRUARY 22, 1975 MATERIALLY 
CONTRIBUTED TO HIS HEART ATTACK ON THE MORNING OF FEBRUARY 2 3. .OR, 
ROGERS, A CARDIAC SPECIALIST, EXPRESSED HIS OPINION THAT IT DID NOT. 
HOWEVER, DR. ROGERS DID NOT EXAMINE OR TREAT •CLAIMANT,· BUT MERELY 
EXAMINED THE HOSPITAL RECORDS .WHILE DR .• BROW:N EXAMINED CLAIMANT IM
MEDIATELY FOLLOWING HIS MYOCARDIAL INFARCTION AND TREATING THEREAFTER. 
HER TESTIMONY WAS THAT IF CLAIMANT AWAKENED WITH CHEST PAINS ON THE 
MORNING OF THE 2 2 ND, ANY SIGNIFICANT. ACTIVITY WOULD AGGRAVATE OR PRE
Cl PITATE THE SITUATION AND THAT CLAIMANT'S WORK ACTIVITIES AS CON
TRASTED WITH WHATEVER OTHER ACTIVITIES CLAIMANT ENGAGED IN THAT DAV, 
IN HER OPINION, CONTRIBUTED TO THE HEART ATTACK. 

THE REFEREE CONCLUDED THAT DR, BROWN'S OPINION WAS MORE CON
VINCING AND THAT CLA_IMANT HAD PROVED BY A PREPONDERANCE OF EVIDENCE 
THAT HIS WORK ACTIVITY WAS A MATERIAL CONTRIBUTING FACTOR TO HIS MYO
CARDIAL INFARCTION OF MARCH 23, 1975 AND HIS CLAIM WAS COMPENSABLE. 

W1TH RESPECT TO, THE ISSUE OF TIMELY NOTICE, THE REFEREE FOUND 
THAT TH.E CLAIM WAS. NOT BARRED BY, UNTIMELY FILING OF NOTICE, THE 
CLAIMANT FILED HIS CLAIM ON APRIL 7, 1975. AND UNDER ORS 656,265 (4) 
FAILURE TO GIVE NOTICE WITHIN 3 0 DAYS DOES NOT BAR CLAIMANT IF THE 
EMPLOYER HAS NOT BEEN PREJUDICED BY FAILURE TO RECEIVE THE NOTICE, 
THE REFEREE FOUND NO EVIDENCE THAT THE EMPLOYER WAS IN ANY WAY PRE
JUDICED BY CLAIMANT'S FAILURE TO GIVE NOTICE WITHIN 3 0 DAYS, 

THE BOARD, ON DE NOVO REVIEW, AFFIRMS THE REFEREE'S ORDER, 
RELYING STRONGLY, AS DID THE REFEREE, ON THE TESTIMONY OF DR. BROWN, 
CLAIMANT'S TREATING PHVSl'CIAN, 

ORDER 

THE ORDE.R OF T.HE REFEREE., DATE.D JANUARY 2 2, 197 6 IS AFFIRMED. 

CLAIMANT'S COUNS'E'L IS AWARDE'D AS A REASONABLE ATTORNEY'S FEE 
FOR HIS SERVICES IN CONNE.CTION WITH THE BOARD REVIEW, THE SUM OF 3 5 0 
DOLLARS, PAYABLE BY THE EMPLOYER. 
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The REFEREE FOUND  HA  HE HIS ORY  AKEN BY DR. BILLS, DR.
PE ERSON AND DR. BROWN, INDEPENDEN OF EACH O HER At  HE  IME WHEN
FAC S WERE FRESH IN  HE MIND OF CLAIMAN AND RECORDED BY  HOSE DOC
 ORS WHEN  HE FAC S WERE FRESH IN  HEIR MINDS WAS MORE CREDIBLE  HAN
 HE RECOLLEC ION OF CLAIMAN LONG AF ER  HE EVEN OCCURRED. SHE,
 HEREFORE, FOUND  HA  HE HIS ORY AS RECORDED BY DOC ORS BROWN AND
PE ERSON ACCURA ELY DEPIC ED  HE CIRCUMS ANCES SURROUNDING CLAIMAN 'S
MYOCARDIAL INFARC ION.

The referee fou d, BASED upo the evide ce that claima t exerted
HIMSELF IN CARRYING OUT HIS JOB ON FEBRUARY 22 WHEN HE SET THE CUT-OFF
SAW, THAT LEGAL CAUSATION HAD BEEN ESTABLISHED, THEREFORE, THE RE
MAINING QUESTION WAS ONE OF MEDICAL CAUSATION.

The me ical evi ence consists of two  iametrically oppose 
OPINIONS. CLAIMANT'S TREATING PHYSICIAN, DR. BROWN, WAS OF THE OPIN
ION THAT CLAIMANT'S WORK ACTI ITY ON FEBRUARY 22, 1 975 MATERIALLY
CONTRIBUTED TO HIS HEART ATTACK ON THE MORNING OF FEBRUARY 23. DR.
ROGERS, A CARDIAC SPECIALIST, EXPRESSED HIS OPINION THAT IT DID NOT.
HOWE ER, DR. ROGERS DID NOT EXAMINE OR TREAT CLAIMANT, BUT MERELY
EXAMINED THE HOSPITAL RECORDS WHILE DR. BROWiN EXAMINED CLAIMANT IM
MEDIATELY FOLLOWING HIS MYOCARDIAL INFARCTION AND TREATING THEREAFTER.
HER TESTIMONY WAS THAT IF CLAIMANT AWAKENED WITH CHEST PAINS ON THE
MORNING OF THE 22 ND, ANY S 1GNI F ICANT ACT I ITY WOULD AGGRA ATE OR PRE
CIPITATE THE SITUATION AND THAT CLAIMANT'S WORK ACTI ITIES AS CON
TRASTED WITH WHATE ER OTHER ACTI ITIES CLAIMANT ENGAGED IN THAT DAY,
IN HER OPINION, CONTRIBUTED TO THE HEART ATTACK.

The referee concluded th t dr. brown s OPINION w s more CON

 INCING AND THAT CLAIMANT HAD PRO ED BY A PREPONDERANCE OF E IDENCE
THAT HIS WORK ACTI ITY WAS A MATERIAL CONTRIBUTING FACTOR TO HIS MYO
CARDIAL INFARCTION OF MARCH 2 3 , 1 97 5 AND HIS CLAIM WAS COMPENSABLE.

With respect to the issue of timely notice, the referee foun 

THAT THE CLAIM WAS NOT BARRED BY, UNTIMELY FILING OF NOTICE. THE
CLAIMANT FILED HIS CLAI MON APRIL 7 , 1 975 AND UNDER ORS 656.265 (4)
FAILURE TO GI E NOTICE WITHIN 3 0 DAYS DOES NOT BAR CLAIMANT IF THE
EMPLOYER HAS NOT BEEN PREJUDICED BY FAILURE TO RECEI E THE NOTICE.
THE REFEREE FOUND NO E IDENCE THAT THE EMPLOYER WAS IN ANY WAY PRE
JUDICED BY CLAIMANT'S FAILURE TO GI E NOTICE WITHIN 3 0 DAYS.

The BOARD, ON DE NO O RE IEW, AFFIRMS THE REFEREE' S ORDER,

RELYING STRONGLY, AS DID THE REFEREE, ON THE TESTIMONY OF DR. BROWN,
CLAIMANT'S TREATING PHYSICIAN.

ORDER
The or er of the referee.,  ate January 22, 1976 is affirme .

Claimant s counsel is awar e as a reasonable attorney s fee

FOR HIS SER ICES IN CONNECTION WITH THE BOARD RE IEW, THE SUM OF 350
DOLLARS, PAYABLE BY THE EMPLOYER.

-16 2-












' 





' ’ 



       

  
   
    
    

      

        
             
           
          

          
             

                 
               

         
       

        
        
 
             
       
         

           
          

          
          
            
    
             
       

          
        

      

        
          
         
     
          
           
            
       
          
          
        

    

              

 

CASE NO. 75-4350 

NORVILL HOLLIS, CLAIMANT 
JACK HOWE, CLAIMANT'S ATTY 0 
DEPT. OF JUSTICE, DEFENSE ATTY. 
REQUEST FOR REVIEW BY CLAIMANT 

AUGUST 23, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND PHILLIPS. 

CLAIMANT REQUESTS BOARD REVIEW OF THE REFEREE'S ORDER WHICH 
AFFIRMED THE DETERMINATION ORDER OF OCTOBER 9, 1975 WHICH GRANTED 
CLAIMANT 32 DEGREES FOR 1 0 PER CENT UNSCHEDULED NECK AND BACK DIS
ABILITY. CLAIMANT CONTENDS HE IS 'ODD-LOT' PERMANENT TOTAL DISA
BILITY. 

CLAIMAN.T IS AN ILLITERATE 44 YE.AR OLD WORKMAN WHO SUFFERED A. 
COMPENSABLE INJURY ON DECEMBER 1 3, 19 74 • CLAIMANT WAS HOSPITALIZED 
IN MARCH, 197 5 AND THE DIAGNOSIS OF THE INJURY WAS LOW BACK, NECK AND 
HEAD PAIN AND 'NO DEFINITE ETIOLOGY.•• FOUND FOR HIS SYMPTOMS'• 1-115 · 
EXAMINATION WAS NORMAL BUT _CONVERSION HYSTERICAL REACTION WAS NOTED 
AND' CLAIMANT WAS ADMIT'TED TO THE PSYCHIATRIC UNIT 0 

CLAIMANT HAS BEEN TREATED OR EXAMINED BY NUMEROUS PHYSICIANS 
AND SPECIALISTS WITHOUT ANY SIGNIFICANT NEUROLOGICAL OR PHYSICAL 
OBJECTIVE FINDINGS. 

THE ORTHOPAEDIC CONSULTANTS, ON JULY 3, 197 5, DIAGNOSED STRAIN 
CERVICAL, DORSO-LUMBAR AREA AND FOUND CLAIMANT MEDICALLY STATION
ARY. THEY RECOMMENDED PSYCHIATRIC EXAMINATION, STATING, 'IF THE 
PSYCHIATRIC TESTING SHOWS NO RELATIONSHIP TO THE INJURY THEN THE CASE 
SHOULD BE CLOSED WITH MINIMAL LOSS OF FUNCTION OF THE BACK'. 

CLAIMANT SAW DR. PARVARESH ON SEPTEMBER 1 7, 197 5 WHO OPINED 
THAT CLAIMANT 'DOES NOT DISPLAY ANY SPECIFIC FORM OF PSYCHIATRIC·DIS
ORDER0' HE FELT CLAIMANT'S SYMPTOMS HAD TO BE EVALUATED BY OBJEC
TIVE ORTHOPEDIC AND NE.UROLOGICAL FINDINGS. 

A DETERMINATION ORDER ISSUED ON OCTOBER 9, 1975 GRANTl:::D CLAIM
ANT 32 DEGREES UNSCHEDULED NECK AND BACK DISABILITY. 

CLAIMANT WAS EXAMINED BY DR 0 CHERRY ON NOVEMBER 5, I 975 • HIS 
MEDICAL REPORT INDICATED THAT CLAIMANT'S DISABILITY WAS SUBSTANTIAL. 
NO OTHER MEDICAL REPORT MADE SUCH FINDINGS. 

8ASED UPON THE MEDICAL REPORTS, .THE REFEREE CONCLUDED THAT 
THE PREPONDERANCE OF MEDICAL EVIDENCE DID NOT WEIGH IN CLAIMANT'S 
FAVOR 0 THERE WERC: NO OBJECTIVE FINDINGS. CLAIMANT'S LOSS OF FUNC
TION OF.HIS BACK WAS MINIMAL • 

..,THE REFEREE CONCLUDED THAT THERE WAS NO NEED FOR PSYCHIATRIC 
·CARE DUE TO THIS INJURY AND THAT CLAIMANT HAD BEEN ADEQUATELY COM
PENSATED FOR ANY LOSS OF WAGE EARNING CAPACITY DUE TO HIS INDUSTRIAL 
INJURY BY THE AWARD OF 3 2 DEGREES. 

THE BOARD, ON DE NOVO REVIEW, CONCURS WITH THE FINDINGS AND 
CONCLUSIONS OF THE REFEREE. ONLY DR 0 CHERRY FOUND AN'/ SIGNIFICANT 
PERMANENT DISABILITY AND THIS FINDING WAS OVERWHELMINGLY CONTRADICTED 
BY THE OTHER MEDICAL FINDINGS. 

ORDER 

THE ORDER OF THE REFEREE, DATED FEBRUARY 2 0, 1976, 15 AFFIRMED. 
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WCB CASE NO. 75-4350 AUGUST 23, 1976

NORVILL HOLLIS, CLAIMANT
JACK HOWE, CLAIMAN S A  Y.
DEP . OF JUS ICE, DEFENSE A  Y.
REQUES FOR REVIEW BY CLAIMAN 

Reviewe by boar members wilson an Phillips.

Claimant requests boar review of the referee’s or er which

AFFIRMED THE DETERMINATION ORDER OF OCTOBER 9 , 1 9 7 5 WHICH GRANTED
CLAIMANT 32 DEGREES FOR 10 PER CENT UNSCHEDULED NECK AND BACK DIS
ABILITY. CLAIMANT CONTENDS HE IS * ODD LOT PERMANENT TOTAL DISA
BILITY.

Claimant is an illiterate 44 year ol workman who suffere a

COMPENSABLE INJURY ON DECEMBER 1 3 , 1 9 74 . CLAIMANT WAS HOSPITALIZED
IN MARCH, 1 9 7 5 AND THE DIAGNOSIS OF THE INJURY WAS LOW BACK, NECK AND
HEAD PAIN AND * NO DEFINITE ETIOLOGY. . . FOUND FOR HIS SYMPTOMS . HIS
EXAMINATION WAS NORMAL BUT CON ERSION HYSTERICAL REACTION WAS NOTED
AND CLAIMANT WAS ADMITTED TO THE PSYCHIATRIC UNIT.

Claimant has been treate or examine by numerous physicians

AND SPECIALISTS WITHOUT ANY SIGNIFICANT NEUROLOGICAL OR PHYSICAL
OBJECTI E FINDINGS.

The ORTHOPAEDIC CONSULTANTS, ON JULY 3 , 1 9 7 5 , DIAGNOSED str in

CER ICAL, DORSO-LUMBAR AREA AND FOUND CLAIMANT MEDICALLY STATION
ARY. THEY RECOMMENDED PSYCHIATRIC EXAMINATION, STATING, IF THE
PSYCHIATRIC TESTING SHOWS NO RELATIONSHIP TO THE INJURY THEN THE CASE
SHOULD BE CLOSED WITH MINIMAL LOSS OF FUNCTION OF THE BACK*.

Claimant saw  r. parvaresh on September 17, 1975 who opine 

THAT CLAIMANT 'DOES NOT DISPLAY ANY SPECIFIC FORM OF PSYCHIATRIC DIS
ORDER. HE FELT CLAIMANT' S SYMPTOMS HAD TO BE E ALUATED BY OBJEC
TI E ORTHOPEDIC AND NEUROLOGICAL FINDINGS.

A DETERMINATION ORDER ISSUED ON OCTOBER 9 , 1 9 7 5 GRANTED CLAIM
ANT 32 DEGREES UNSCHEDULED NECK AND BACK DISABILITY.

Cl im nt w s ex mined by dr. cherry on November 5, 1975. his

MEDICAL REPORT INDICATED THAT CLAIMANT S DISABILITY WAS SUBSTANTIAL.
NO OTHER MEDICAL REPORT MADE SUCH FINDINGS.

Based upo the medical reports, .the referee co cluded that
THE PREPONDERANCE OF MEDICAL E IDENCE DID NOT WEIGH IN CLAIMANT'S
FA OR. THERE WERE NO OBJECTI E FINDINGS. CLAIMANT'S LOSS OF FUNC
TION OF HIS BACK WAS MINIMAL.

The referee conclu e that there was no nee for psychiatric

CARE DUE TO THIS INJURY AND THAT CLAIMANT HAD BEEN ADEQUATELY COM
PENSATED FOR ANY LOSS OF WAGE EARNING CAPACITY DUE TO HIS INDUSTRIAL
INJURY BY THE AWARD OF 3 2 DEGREES.

The boar , on  e novo review, concurs with the fin ings an 

CONCLUSIONS OF THE REFEREE. ONLY DR. CHERRY FOUND ANY SIGNIFICANT
PERMANENT DISABILITY AND THIS FINDING WAS O ERWHELMINGLY CONTRADICTED
BY THE OTHER MEDICAL FINDINGS.

ORDER
The order of the referee, dated February 20, 1 9 7 6 , is affirmed.
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CASE NO. 75-4956 

RONALD DICKEY, CLAIMANT 
KEITH TICHENOR, CLAIMANT'S ATTY. 
PAUL ROESS, DEFENSE ATTY. 
REQUEST FOR REVIEW BY CLAIMANT 

AUGUST 23, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE. 

CLAIMANT REQUESTED BOAR.D REVIEW OF THE REFEREE'·s ORDER WHICH 
AFFIRMED THE DETERMINATION ORDER OF OCTOBER 9 1 1975 GRANTING CLAIM
ANT NO. ADDITIONAL PERMANENT PARTIAL DISABILITY FROM THAT GRANTED TO 
HIM PREVIOUSLY. 

ON JUNE 2 0 1 196 8 CLAIMANT SUSTAINED A COMPENSABLE INJURY TO HIS 
RIGHT FOOT WHEN A HYSTER STRUCK THAT EXTREMITY. ON THAT DAY DR. 
SMITH OPERATED FOR REPAIR OF THE FOOT 0 

ON SE PTE MBE R 2 4 1 196 8 DR 0 SM 1TH FOUND CLAIMANT'S CONDITION 
IMPROVING AND RELEASED HIM TO REGULAR WORK ON SEPTEMBER 3 0 1 t 9 6 8. 
ON FEBRUARY 17 1 196 9 DR 0 SMITH FOUND 'RESIDUAL DISABILITY FOLLOWING 
A SEVERE BONE AND SOFT TISSUE INJURY' THAT CLAIMANT HAD MADE A SUB

STANTIAL RECOVERY AND FOUND HIS CONDITION STATIONARY. 

THE CLAIM .WAS CLOSED BV A DETERMINATION ORDER, DATED MARCH 
17, 1969, WHICH A'IVARDED CLAIMANT 25 PER CENT LOSS OF RIGHT FOOT. THE 

CLAIMANT REQUESTED A HEARING AND, AS A RESUL.T THEREOF, THE REFEREE 
INCREASED THE AWARD TO 45 PER CENT. THIS AWARD WAS AFFIRMED BY THE 
BOARD AND THE CIRCUIT COURT OF COOS COUNTY. THE DATE OF THE COURT'S 
JUDGMENT ORDER WAS JANUARY 1 6 , 1 9 7 0. 

DR. MAEYENS AND DR. SMITH CONTINUED TO TREAT CLAIMANT AND DR 0 

SMITH, ON AUGUST 21 1 1975, STATED THAT CLAIMANT 'WILL REQUIRE PERI
ODIC TRIMMING OF THE CALLOSITIES ON THE PLANTAR ASPECT OF THE FOOT 
FOR AN INDEFINITE PERIOD OF TIME.' 

CLAIMANT' HAS LIMITATION OF MOTION IN HIS RIGHT FOOT, INSTABILITY 
OF THE BONES, TENDERNESS IN THE LONG SCAR AND INABILITY TO PROPEL. 
CLAIMANT'S IMPAIRMENT IS CONSIDERABLE AND HE WILL CONTINUE TO NEED 

TREATMENT FROM DR. MAEVENS FOR HIS CALLOUSES, ALTHOUGH HE IS WORK
ING FULL TIME ON A NORMAL SHIFT. 

THE REFEREE CONCLUDED, BASED ON ALL OF THE MEDICAL REPORTS, 
THAT CLAIMANT 'SUFFERS ESSENTIALLY NOW FROM THE SAME DISABLING 
FACTORS HE HAD AT THE TIME OF HIS FIRST APPEAL'. CLAIMANT STILL 
HAS A SUBSTANTIAL AMOUNT OF USE OF HIS RIGHT FOOT. 

THE REFEREE CONCLUDED THAT THE CLAIMANT HAS NO MORE IMPAIR
MENT NOW THAN HE HAD ON JANUARY 16 1 1970 1 THEREFORE, THE AWARD OF 
45 PER CENT ADEQUATELY COMPENSATED CLAIMANT FOR LOSS OF FUNCTION OF 
HIS RIGHT FOOT 0 

THE BOARD, ON DE NOVO REVIEW, ADOPTS THE FINDINGS AND CONCLU
SIONS OF THE REFEREE. 

ORDER 

THE ORDER OF THE REFEREE, DATED FEBRUARY 9, 1976, IS AFFIRMED. 
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WCB CASE NO. 75-4956 AUGUST 23, 1976

RONALD DICKEY, CLAIMANT
KEITH TICHENOR, CLAIMANT'S ATTY.
PAUL ROESS, DEFENSE ATTY.
REQUEST FOR RE IEW BY CLAIMANT

Reviewe by boar members wilson an moore.

Claimant requeste boar review of the referee’s or er which

AFFIRMED THE DETERMINATION ORDER OF OCTOBER 9 , 1 9 75 GRANTING CLAIM
ANT NO ADDITIONAL PERMANENT PARTIAL DISABILITY FROM THAT GRANTED TO
HIM PRE IOUSLY.

On JUNE 2 0 , 1 9 6 8 CLAIMANT SUSTAINED A COMPENSABLE INJURY TO HIS

RIGHT FOOT WHEN A HYSTER STRUCK THAT EXTREMITY. ON THAT DAY DR.
SMITH OPERATED FOR REPAIR OF THE FOOT.

On SEPTEMBER 2 4 , 1 9 6 8 DR. SMITH FOUND CLAIMANT S CONDITION

IMPRO ING AND RELEASED HIM TO REGULAR WORK ON SEPTEMBER 3 0 , 1 9 6 8 .
ON FEBRUARY 1 7 , 1 9 6 9 DR. SMITH FOUND RESIDUAL DISABILITY FOLLOWING
A SE ERE BONE AND SOFT TISSUE INJURY* THAT CLAIMANT HAD MADE A SUB
STANTIAL RECO ERY AND FOUND HIS CONDITION STATIONARY.

The CLAIM WAS CLOSED BY A DETERMINATION ORDER, DATED MARCH
1 7 , 1 9 6 9 , WHICH AWARDED CLAIMANT 2 5 PER CENT LOSS OF RIGHT FOOT. THE
CLAIMANT REQUESTED A HEARING AND, AS A RESULT THEREOF, THE REFEREE
INCREASED THE AWARD TO 4 5 PER CENT. THIS AWARD WAS AFFIRMED BY THE
BOARD AND THE CIRCUIT COURT OF COOS COUNTY. THE DATE OF THE COURT S
JUDGMENT ORDER WAS JANUARY 1 6 , 1 97 0 .

Dr. MAEYENS AND DR. SMITH CONTINUED TO TREAT CLAIMANT AND DR.
SMITH, ON AUGUST 2 1 , 1 97 5 , STATED THAT CLAIMANT 'WILL REQUIRE PERI
ODIC TRIMMING OF THE CALLOSITIES ON THE PLANTAR ASPECT OF THE FOOT
FOR AN INDEFINITE PERIOD OF TIME.

Claimant has limitation of motion in his right foot, instability

OF THE BONES, TENDERNESS IN THE LONG SCAR AND INABILITY TO PROPEL.
CLAIMANT S IMPAIRMENT IS CONSIDERABLE AND HE WILL CONTINUE TO NEED
TREATMENT FROM DR. MAEYENS FOR HIS CALLOUSES, ALTHOUGH HE IS WORK
ING FULL TIME ON A NORMAL SHIFT.

The referee co cluded, based o all of the medical reports,
THAT CLAIMANT SUFFERS ESSENTIALLY NOW FROM THE SAME DISABLING
FACTORS HE HAD AT THE TIME OF HIS FIRST APPEAL1 . CLAIMANT STILL
HAS A SUBSTANTIAL AMOUNT OF USE OF HIS RIGHT FOOT.

The referee concluded th t the cl im nt h s no MORE IMPAIR

MENT NOW THAN HE HAD ON JANUARY 1 6 , 1 9 7 0 , THEREFORE, THE AWARD OF
45 PER CENT ADEQUATELY COMPENSATED CLAIMANT FOR LOSS OF FUNCTION OF
HIS RIGHT FOOT.

The BOARD, ON DE NO O RE IEW, ADOPTS THE FINDINGS AND CONCLU

SIONS OF THE REFEREE.

ORDER

The ORDER OF  HE REFEREE, DA ED FEBRUARY 9 , 1 9 7 6 , IS AFFIRMED.
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CASE NO. 76-304 

NORMAN ROLEY, CLAIMANT 
ALLAN KNAPPENBERGER, CLAIMANT'S ATTY. 
ROGER LUEDTKE, DEFENSE ATTY, 
REQUEST FOR REVIEW BY EMPLOYER 

AUGUST 23, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND PHILLIPS, 

THE EMPLOYER REQUESTS BOARD REVIEW OF THE REFEREE'S ORDER 
WHICH AW.ARCED CLAIMANT t 6 0 DEGREES FOR 5 0 PER CENT. UNSCHEDULED RIGHT 
SHOULDER DISABILITY, THE EMPLOYER CONTENDS THAT THE .AWARD GRANTED 
BY THE DETERMINATION ORDER WAS ADEQUATE, 

CLAIMANT SUFFERED A COMPENSABLE INDUSTRIAL INJURY TO HIS RIGHT 
SHOULDER ON AUGUST 19 1 t 974 1 DIAGNOSED AS ACUTE ACROMCLAVICLAR DIS
LOCATION AND, ON AUGUST 2 t 1 197 4 1 DR, CHURCH PERFORMED A Ll"GAMENTOUS 
REPAIR OF THE DISLOCATION. 

0N DECEMBER 5, 1974 DR, CHURCH REPORTED CLAIMANT COULD POS
SIBLY RETURN TO LIGHT WORK BUT HE WAS NOT MEDICALLY STATIONARY. HE 
FELT CLAIMANT COULD NOT RETURN TO HIS FORMER OCCUPATION AND HE RECOM
MENDED' VOCATIONAL REHABILITATION. CLAIMANT ENTERED VOCATIONAL REHA
BILITATION PROGRAM IN WELDING AND COMPLETED THIS COURSE. 

ON JANUARY 16 1 1975 DR, ROBINSON FOUND CLAIMANT TO HAVE. 1 SOME 
DEGREE OF PERMANENT PARTIAL DISABILITY'• 

ON MARCH t 1 1 197 5 CLAIMANT WAS RECEIVING CORTISONE INJECTIONS 
'AND DR, CHURCH REPORTED HIS CONDITION WAS GREATLY IMPROVED. ON 
AUGUST 1 2 , 1975 DR 0 ROBINSON EXAMINED CL.AIM ANT AND FOUND I VAST IM
PROVE ME NT' IN CLAIMANT'S RIGHT SHOULDER AND HE FOUND I MILD TO MODER
ATE DEGREE OF PERMANENT PARTIAL DISABILITY'• 

0N NOVEMBER 7 1 1975 DR 0 CHURCH FOUND CLAIMANT'S CONDITION MEDI
CALLY STATIONARY AND RATED HIS DISABILITY AS MODERATE, STATING. THAT 
CLAIMANT'S BASIC PROBLEMS WAS WITH OVERHEAD WORK. 

A DETERMINATION ORDER, ISSUED ON DECEMBER 8 1 197 5 GRANTED 
CLAIMANT 32 DEGREES FOR 1 0 PER CENT UNSCHEDULED RIGHT SHOULDER DIS
ABILITY. 

THE REFEREE FOUND THAT CLAIMANT HAD REDUCED HIS LOSS OF WAGE 
EARNING CAPACITY BY HIS VOCATIONAL REHABILITATION TRAINING BUT, NEVER
THELESS, HE WAS NOW EXCLUDED FROM THE HEAVY LABOR MARKET. HE FOUND 
A SUBSTANTIAL LOSS OF MOTION IN CLAIMANT'S RIGHT ARM AND AWARDED 
CLAIMANT A TOTAL OF 50 PER CENT UNSCHEDULED RIGHT SHOULDER DISABILITY. 

THE BOARD, ON DE NOVO REVIEW, AGREES WITH THE REFEREE THAT THE 
AWARD OF t O PER CENT OF THE MAXIMUM WAS INADEQUATE - HOWEVER, THE 
BOARD FEELS THAT THE MEDICAL EVIDENCE SUPPORTS NO MORE THAN A FIND
ING OF CLAIMANT'S DISABILITY TO BE IN THE I MODERATE' RANGE •. THE 
EVIDENCE AS A WHOLE INDICATES THAT CLAIMANT'S LOSS OF WAGE EARNING 
CAPACITY-WOULD BE ADEQUATELY_ COMPENSATED BY AN AWARD OF 2 S PER CENT, 

THE BOARD CONCLUDES, BASED ON CLAIMANT'S AGE, WORK POTENTIAL, 
EDUCATION AND THE PHYSICAL FINDINGS, THAT CLAIMANT IS ENTITLED TO B 0 
DEGREES FOR 2 S PER CENT PERMANENT PARTIAL DISABILITY TO HIS RIGHT 
SHOULDER, 
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AUGUST 23, 1976WCB CASE NO. 76-304

NORMAN ROLEY, CLAIMANT
ALLAN KNAPPENBERGER, CLAIMAN 'S A  Y.
ROGER LUED KE, DEFENSE A  Y.
REQUES FOR REVIEW BY EMPLOYER

Reviewe by boar members wilson an Phillips.

The employer requests boar review of the referee s or er

WHICH AWARDED CLAIMANT 160 DEGREES FOR 5 0 PER CENT UNSCHEDULED RIGHT
SHOULDER DISABILITY. THE EMPLOYER CONTENDS THAT THE AWARD GRANTED
BY THE DETERMINATION ORDER WAS ADEQUATE.

Claimant suffere a compensable in ustrial injury to his right

SHOULDER ON AUGUST 1 9 , 1 97 4 , DIAGNOSED AS ACUTE ACROMCLA 1CLAR DIS
LOCATION AND, ON AUGUST 2 1 , 1 9 7 4 , DR. CHURCH PERFORMED A LIGAMENTOUS
REPAIR OF THE DISLOCATION.

On DECEMBER 5 , 1 974 DR. CHURCH REPORTED CLAIMANT COULD POS

SIBLY RETURN TO LIGHT WORK BUT HE WAS NOT MEDICALLY STATIONARY. HE
FELT CLAIMANT COULD NOT RETURN TO HIS FORMER OCCUPATION AND HE RECOM
MENDED  OCATIONAL REHABILITATION. CLAIMANT ENTERED  OCATIONAL REHA
BILITATION PROGRAM IN WELDING AND COMPLETED THIS COURSE.

On JANUARY 1 6 ,

DEGREE OF PERMANENT
1 9 7 5 DR. ROBINSON FOUND CLAIMANT TO HA E 'SOME
PARTIAL DISABILITY1.

On MARCH II, 1 9 7 5 CLAIMANT WAS RE CE I I NG CORTI SONE INJECTIONS

AND DR. CHURCH REPORTED HIS CONDITION WAS GREATLY IMPRO ED. ON
AUGUST 1 2 , 1 9 7 5 DR. ROBINSON EXAMINED CLAIMANT AND FOUND ' AST IM
PRO EMENT' IN CLAIMANT'S RIGHT SHOULDER AND HE FOUND 'MILD TO MODER
ATE DEGREE OF PERMANENT PARTIAL DISABILITY* .

On NO EMBER 7 , 1 975 DR. CHURCH FOUND CLAIMANT'S CONDITION MEDI
CALLY STATIONARY AND RATED HIS DISABILITY AS MODERATE, STATING THAT
CLAIMANT'S BASIC PROBLEMS WAS WITH O ERHEAD WORK.

A DETERMINATION ORDER, ISSUED ON DECEMBER 8 , 1 9 7 5 GRANTED
CLAIMANT 32 DEGREES FOR 10 PER CENT UNSCHEDULED RIGHT SHOULDER DIS
ABILITY.

The referee foun that claimant ha re uce his loss of wage

EARNING CAPACITY BY HIS  OCATIONAL REHABILITATION TRAINING BUT, NE ER
THELESS, HE WAS NOW EXCLUDED FROM THE HEA Y LABOR MARKET. HE FOUND
A SUBSTANTIAL LOSS OF MOTION IN CLAIMANT'S RIGHT ARM AND AWARDED
CLAIMANT A TOTAL OF 50 PER CENT UNSCHEDULED RIGHT SHOULDER DISABILITY.

The boar , on  e novo review, agrees with the referee that the

AWARD OF 10 PER CENT OF THE MAXIMUM WAS INADEQUATE HOWE ER, THE
BOARD FEELS THAT THE MEDICAL E IDENCE SUPPORTS NO MORE THAN A FIND
ING OF CLAIMANT'S DISABILITY TO BE IN THE 'MODERATE1 RANGE. THE
E IDENCE AS A WHOLE INDICATES THAT CLAIMANT'S LOSS OF WAGE EARNING
CAPACITY WOULD BE ADEQUATELY COMPENSATED BY AN AWARD OF 2 5 PER CENT.

The boar conclu es, base on claimant s age, work potential,
EDUCATION AND THE PHYSICAL FINDINGS, THAT CLAIMANT IS ENTITLED TO 3 0
DEGREES FOR 25 PER CENT PERMANENT PARTIAL DISABILITY TO HIS RIGHT
SHOULDER.
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THE ORDER OF' THE REF'EREE, DATED APRIL 2 7, 197 6, AS AMENDE:D, 
. IS MODIFIED, 

CLAIMANT IS GRANTED 80 DEGREES OF A MAXIMUM OF 320 DEGREES FOR 
UNSCHEDULED RIGHT SHOULDER DISABILITY. THIS IS IN LIEU OF THE AWARD 
GRANTED BY THE REFEREE'S ORDER, AS AMENDED, WHICH IS IN ALL OTHER 
RESPEC:TS AFFIRMED. 

WCB CASE NO. 7~4972 

MARY LEE NACOSTE, CLAIMANT 
PAUL RASK, CLAIMANT'S ATTY. 

CHRIS DAVIS, DEFENSE ATTY. 
REQUEST FOR REV-IEW BY Cl-Al MANT 

AUGUST 23, 1976 

REVIEWED BY BOARD MEMBERS WILSON ANO PHILLIPS. 

CLAIMANT REQUESTS BOARD REVIEW OF THE REFEREE'S ORDER WHICH 
AFFIRMED THE 3 RD DETERMINATION ORDER OF NOVEMBER 4, 197 5 WHICH 
GRANTED CLAIMANT 86 • 4 DEGREES FOR 4 5 PER CENT UNSCHEDULED LOW BACK 

AND INTESTINAL DISABILITY. CLAIMANT CONTENDS THE. DETERMINATION ORDER 
IS INADEQUATE. 

CLAIMANT SUSTAINED A COMPENSABLE INJURY ON NOVEMBER 5, 1 966 -
HER CLAIM WAS CLOSED BY DETERMINATION ORDER ISSUED ON SEPTEMBER 3 • 
1968 WITH NO AWARD FOR PERMANENT PARTIAL DISABILITY. IN OCTOBER, 1970 
CLAIMANT FILED A CLAIM FOR AGGRAVATION AND HER CLAIM WAS REOPENED. 
ON DECEMBER 13, 1971 A2ND DETERMINATION ORDER GRANTED CLAIMANT 19.2 
DEGREES FOR 1 0 PER CENT UNSCHEDULED LOW BACK DISABILITY. CLAIMANT 
APPEALED AND, AFTER A HEARING, CLAIMANT WAS FOUND NOT TO BE MEDI
CALLY STATIONARY - HER CLAIM WAS REMANDED TO THE EMPLOYER. 

0N NOVEMBER 5, 197 5 CLAIMANT'S CLAIM WAS· CLOSED BY 3 RD DETER
MINATION ORDER GRANTING CLAIMANT 86 0 4 DEGREES FOR 45 PER CENT UN
SCHEDULED LOW BACK AND INTESTINAL DISABILITY. 

CLAIMANT HAS, THROUGHOUT THE YEARS SINCE I-IER INDUSTRIAL INJURY, 
BEEN EXAMINED AND TREATED BY F'OURTEEN DIFFERENT DOCTORS. IT IS NOT 
NECESSARY IN THIS REVIEW TO REITERATE THE F'INDINGS OF ALL FOURTEEN 
DOCTORS WHICH ARE DESCRIBED IN THE REFEREE'S ORDER. SUFFICE IT TO 

SAY, THAT THE REFEREE, BASED ON THESE MEDICAL OPINIONS, FOUND THAT 
MOST OF CLAIMANT'S PROBLEMS WERE EMOTIONAL IN NATURE AND LARGELY. 
UNRELATED TO CLAIMANT'S INDUSTRIAL INJURY. DR. CHERRY, CLAIMANT'S 

PRESENT TREATING PHYSICIAN, OFFERED THE ONLY CONTRADICTORY MEDICAL 
OPINION, AND HE INITIALLY TREATED CLAIMANT IN 1 972, SIX YEARS AFTER HER 
INDUSTRIAL ACCIDENT OCCURRED. 

THE REFEREE FOUND THAT THE PREPONDERANCE OF THE MEDICAL EVI
DENCE WEIGHED IN OPPOSITION TO CLAIMANT'S CONTENTION THAT THE AWARD 
MADE BY THE 3 RD DETERMINATION ORDER WAS INADEQUATE. HE CONCLUDED 
THAT CLAIMANT HAD BEE: N ADEQUATE LY COM.PE NS ATE D FOR HER PHYS (CAL DIS

ABILITY BUT THAT SHE WAS ENTITLED TO FURTHER CARE AND COUNSELING 
UNDER THE PROVISIONS OF ORS 656,245. 

THE BOARD, ON DE NOVO REVIEW, CONCURS WITH THE FINDINGS AND 

CONCLUSIONS OF THE REFEREE. 

-1 6 G -

ORDER
The ORDER OF THE REFEREE, DATED APRIL 27 , 1 97 6 , AS AMENDED,

IS MODIFIED,

Claimant is grante so  egrees of a

UNSCHEDULED RIGHT SHOULDER DISABILITY. THI
GRANTED BY THE REFEREE'S ORDER, AS AMENDE
RESPECTS AFFIRMED.

WCB CASE NO. 75-4972 AUGUST 23, 1976

MARY LEE NACOSTE, CLAIMANT
PAUL RASK, CLAIMANT'S ATTY.
CHRIS DA IS, DEFENSE ATTY.
REQUEST FOR RE IEW BY CLAIMANT

Reviewe by boar members wilson an Phillips

Claimant requests boar review of the referee's or er which

AFFIRMED THE 3RD DETERMINATION ORDER OF NO EMBER 4 , 1 9 7 5 WHICH
GRANTED CLAIMANT 86.4 DEGREES FOR 4 5 PER CENT UNSCHEDULED LOW BACK
AND INTESTINAL DISABILITY. CLAIMANT CONTENDS THE DETERMINATION ORDER
IS INADEQUATE.

Claimant sustaine a compensable injury on November 5 , i 96 6
HER CLAIM WAS CLOSED BY DETERMINATION ORDER ISSUED ON SEPTEMBER 3,
1 96 8 WITH NO AWARD FOR PERMANENT PARTIAL DISABILITY. IN OCTOBER, 197 0
CLAIMANT FILED A CLAIM FOR AGGRA ATION AND HER CLAIM WAS REOPENED.
ON DECEMBER 13, 1971 A2ND DETERM I NAT ION ORDER GRANTED CLAI MANT 19.2
DEGREES FOR 10 PER CENT UNSCHEDULED LOW BACK DISABILITY. CLAIMANT
APPEALED AND, AFTER A HEARING, CLAIMANT WAS FOUND NOT TO BE MEDI
CALLY STATIONARY HER CLAIM WAS REMANDED TO THE EMPLOYER.

On NO EMBER 5 , 1 9 7 5 CLAIMANT1 S CLAIM WAS CLOSED BY 3 RD DETER
MINATION ORDER GRANTING CLAIMANT 86.4 DEGREES FOR 45 PER CENT UN
SCHEDULED LOW BACK AND INTESTINAL DISABILITY.

Claimant has, throughout the years since her in ustrial injury,
BEEN EXAMINED AND TREATED BY FOURTEEN DIFFERENT DOCTORS. IT IS NOT
NECESSARY IN THIS RE IEW TO REITERATE THE FINDINGS OF ALL FOURTEEN
DOCTORS WHICH ARE DESCRIBED IN THE REFEREE'S ORDER. SUFFICE IT TO
SAY, THAT THE REFEREE, BASED ON THESE MEDICAL OPINIONS, FOUND THAT
MOST OF CLAIMANT'S PROBLEMS WERE EMOTIONAL IN NATURE AND LARGELY
UNRELATED TO CLAIMANT'S INDUSTRIAL INJURY. DR. CHERRY, CLAIMANT'S
PRESENT TREATING PHYSICIAN, OFFERED THE ONLY CONTRADICTORY MEDICAL
OPINION, AND HE INITIALLY TREATED CLAIMANT IN 1 97 2 , SIX YEARS AFTER HER
INDUSTRIAL ACCIDENT OCCURRED.

The referee foun that the prepon erance of the me ical evi
dence WEIGHED IN OPPOSITION TO CLAIMANT'S CONTENTION THAT THE AWARD
MADE BY THE 3RD DETERMINATION ORDER WAS INADEQUATE. HE CONCLUDED
THAT CLAIMANT HAD BEEN ADEQUATELY COMPENSATED FOR HER PHYSICAL DIS
ABILITY BUT THAT SHE WAS ENTITLED TO FURTHER CARE AND COUNSELING
UNDER THE PRO ISIONS OF ORS 6 5 6 . 2 4 5 .

The boar , on  e novo review, concurs with the fin ings an 

CONCLUSIONS OF THE REFEREE.

MAXIMUM OF 32 0 DEGREES FOR
S IS IN LIEU OF THE AWARD
D, WHICH IS IN ALL OTHER
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THE ORDER OF THE REFEREE, DATED APRIL 6 1 1976, IS.AFFIRMED. 

WCB CASE NO. 75-2407 

VERA M. BRIGGS, CLAIMANT 
[?AVID VANDENBERG• CLAIMANT'S ATTY 0 

DEPT. OF JUSTICE, DEFENSE ATTY. 

REQUEST FOR REVIEW BY SAIF 

AUGUST ·2s, 1976 

REVIEWED BY BOARD MEMBERS WILSON ANO MOORE. 

THE STATE ACCIDENT INSURANCE FUND REQUESTS BOARD REVIEW OF THE 

REFEREE' 5 ORDER WHICH AWARDED CLAIMANT PERMANENT TOTAL DISABILITY 

COMMENCING ON THE DATE OF THIS ORDER. 

CLAIMANT I A 6 f YEAR OLD COOK, SUSTAINED A COMPENSABLE INJURY 

ON OCTOBER 24, 1974 WHEN SHE HAD A SUDDEN ONSET OF PAIN IN HER LOW 

BACK - SHE CONTINUED WORKING FOR A WHILE ON THAT DAY BUT LATER SAW 

0R 0 PAYNE WHO DIAGNOSED ACUTE LUMBAR STRAIN. 

CLAIMANT WAS INVOLVED IN AN AUTOMOBILE ACCIDENT ON MAY 10 1 

1 974 WHICH INVOLVED HER NECK, DORSAL ANO LUMBAR SPINE AREAS. 

DR, LILLY EXAMINED CLAIMANT ON NOVEMBER 1 1 1974 AND FOUND FULL 

RANGE OF MOTION OF HER LOW BACK AND DEGENERATION OF L5 -51 • HE DIAG

NOSED LUMBOSACRAL STRAIN SUPERIMPOSED ON DEGENERATIVE DISC DISEASE. 

ON JANUARY 2 7 1 197 5 DR. LILLY OPINED THAT CLAIMANT'S MAIN IN

JURY WAS HER AUTOMOBILE ACCIDENT AND THAT THE OCTOBER, 1 974 INDUS

TRIAL INJURY AGGRAVATED THAT CONDITION. 

ON FEBRUARY 5 • 197 5 DR. LILLY FOUND CLAIMANT'S CONDITION STA

TIONARY AND EXPRESSED HIS OPINION THAT CLAIMANT'S MAIN PROBLEM IS 

DEGENERATION OF L5 -S1 DISC DISEASE WHICH IS A' GRADUAL PROBLEM AND 

NOT A RESULT OF ANY INDUSTRIAL ACCIDENT'• 

A DETERMINATION ORDER ISSUED ON FEBRUARY 25 1 1975 AWARDED TEM

PORARY TOTAL DISABILITY COMPENSATION ONLY. 

ON MAY 5, 1975 CLAIMANT WAS EXAMINED BY DR. KLUMP WHO DIAG

NOSED LUMBAR OSTEOARTHRITIS - HE FELT CLAIM.ANT'S LOW BACK PAIN WAS 

NOT RELATED TO THE AUTOMOBILE ACCIDENT, BUT THAT THE INDUSTRIAL INJURY 

'WAS AN AGGRAVATION OF HER PRE-EXISTING OSTEOARTHRITIS'• 

THE REFEREE FOUND CLAIMANT TO BE A CREDIBLE WITNESS WITH GOOD 

MOTIVATION ANO THAT THE INJURY SO INCREASED THE SYMPTOMATOLOGY OF 

HER DEGENERATIVE DISC DISEASE AS TO CAUSE HER CON0l1.ION TO PROGRESS 

TO THE POINT WHERE SHE COULD NOT RETURN TO WORK. 

THE REFEREE CONCLUDED, BASED ON THE MEDICAL REPORTS, CLAIMANT'S 

AGE, AND THE NARROW FIELD OF CLAIMANT'S WORK EXPERIENCE, THAT SHE 

FELL WITHIN THE • ODD-LOT' DOCTRINE - HE FOUND HER TO BE PERMANENTLY 

AND TO-CALLY DISABLED. 

THE BOARD, ON DE NOVO REVt:EW, DISAGREES. IT FINDS THAT THE 

MEDICAL EVIDENCE DOES NOT SUPPORT A FINDING OF PERMANENT TOTAL DIS

ABILITY. THE PREPONDERANCE OF THE MEDICAL EVIDENCE INDICATES THAT 

CLAIMANT'S OSTEOARTHRITIS WAS SYMPTOMATIC PRIOR TO HER INDUSTRIAL 

-t 6 7 -

ORDER

The ORDER OF THE REFEREE, DATED APRIL 6, I 9 7 6 , IS AFFIRMED.

WCB CASE NO. 75-2407 AUGUST 25, 1976

 ERA M. BRIGGS, CLAIMANT
DA ID  ANDENBERG, CLAIMANT'S ATTY.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR RE IEW BY SAIF

Reviewe by boar members wilson an moore.

The state acci ent insurance fun requests boar review of the
referee s or er which awar e claimant permanent total  isability
commencing on the  ate of this or er.

Claimant, a 61 year ol cook, sustaine a compensable injury
ON OCTOBER 24 , 1 9 74 WHEN SHE HAD A SUDDEN ONSET OF PAIN IN HER LOW
BACK SHE CONTINUED WORKING FOR A WHILE ON THAT DAY BUT LATER SAW
DR. PAYNE WHO DIAGNOSED ACUTE LUMBAR STRAIN.

Claimant was involve in an automobile acci ent on may i o ,
1 9 74 WHICH IN OL ED HER NECK, DORSAL AND LUMBAR SPINE AREAS.

Dr. LILLY EXAMINED CLAIMANT ON NO EMBER 1 , 1 9 74 AND FOUND FULL
RANGE OF MOTION OF HER LOW BACK AND DEGENERATION OF L5-S1 . HE DIAG
NOSED LUMBOSACRAL STRAIN SUPERIMPOSED ON DEGENERATI E DISC DISEASE.

On JANUARY 2 7 , 1 9 7 5 DR. LILLY OPINED THAT CLAIMANT' S MAIN IN
JURY WAS HER AUTOMOBILE ACCIDENT AND THAT THE OCTOBER, 1 974 INDUS
TRIAL INJURY AGGRA ATED THAT CONDITION.

On FEBRUARY 5 , 1 9 7 5 DR. LILLY FOUND CLAIMANT'S CONDITION STA
TIONARY AND EXPRESSED HIS OPINION THAT CLAIMANT'S MAIN PROBLEM IS
DEGENERATION OF L5-S1 DISC DISEASE WHICH IS A 'GRADUAL PROBLEM AND
NOT A RESULT OF ANY INDUSTRIAL ACCIDENT' .

A DETE RM I NATION ORDE R ISSUED ON FEBRUARY 2 5 , 1 97 5 AWARDE D TEM
PORARY TOTAL DISABILITY COMPENSATION ONLY.

On MAY 5 , 1 9 7 5 CLAIMANT WAS EXAMINED BY DR. KLUMP WHO DIAG
NOSED LUMBAR OSTEOARTHRITIS HE FELT CLAIMANT'S LOW BACK PAIN WAS
NOT RELATED TO THE AUTOMOBILE ACCIDENT, BUT THAT THE INDUSTRIAL INJURY
'WAS AN AGGRA ATION OF HER PRE-EXISTING OSTEOARTHRITIS'.

The referee foun claimant to be a cre ible witness with goo 
MOTI ATION AND THAT THE INJURY SO INCREASED THE SYMPTOMATOLOGY OF
HER DEGENERATI E DISC DISEASE AS TO CAUSE HER CONDITION TO PROGRESS
TO THE POINT WHERE SHE COULD NOT RETURN TO WORK.

The referee conclu e , base on the me ical reports, claimant s
AGE, AND THE NARROW FIELD OF CLAIMANT'S WORK EXPERIENCE, THAT SHE
FELL WITHIN THE 'ODD-LOT' DOCTRINE HE FOUND HER TO BE PERMANENTLY
AND TOTALLY DISABLED.

The boar , on  e novo review,  isagrees, it fin s that the

MEDICAL E IDENCE DOES NOT SUPPORT A FINDING OF PERMANENT TOTAL DIS
ABILITY. THE PREPONDERANCE OF THE MEDICAL E IDENCE INDICATES THAT
CLAIMANT'S OSTEOARTHRITIS w s symptom tic prior to her industri l
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THE INDUSTRIAL. INJURY ONL.Y CAUSED A TEMPORARY EXACERBATION OF 
CLAIMANT' 5 SYMPTOMS. CLAIMANT' 5 REAL PHYSICAL. PROBLEMS ARE A RE
SULT OF Tl-IE PROGRESSIVE WORSENING OF HER OSTEOARTHRITIC CONDITION. 

THE BOARD, GIVING·THE GREATEST WEIGHT TO THE OPINIONS OF DR 0 

LILLY, WHO WAS CLAIMANT'S TREATING PHYSICIAN, CONCLUDES THAT AN 
AWARD OF 9 6 DEGREES FOR 3 0 PER CENT UNSCHEDULED LOW BACK DISABILITY 
WIL.L. ADEQUATELY COMF'ENSATE CLAIMANT FOR HER LOSS OF WAGE EARNING 
CAPACITY. 

ORDER 

THE ORDER OF THE REFEREE, DATED APRIL 1 4, 1 976, 15 MODIFIED. 

CLAIMANT IS AWARDED 96 DEGREES FOR 3 0 PER CENT UNSCHEDULED LOW 
BACK DISABIL.ITV 0 · THIS AWARD 15 IN LIEU OF THE AWARD GRANTED IN THE 
REFEREE'S ORDER, WHICH IN ALL OTHER RESPECTS IS AFFIRMED. 

WCB CASE NO. 75-5132 

FRED MILE:S, CLAIMANT 
ALL.EN MURPHY, CLAIMANT' 5 ATTY. 
DEPT. OF JUSTICE, DEFENSE ATTY. 
REQUEST FOR REVIEW BY SAIF 

AUGUST 25, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND PHILLIPS. 

THE STATE ACCIDENT INSURANCE FUND REQUESTS BOARD REVIEW OF THE 
REFEREE'S ORDER WHICH REMANDED CLAIMANT'S CL.AIM FOR AGGRAVATION TO' 

IT FOR ACCEPTANCE AND PAYMENT OF BENEFITS AS PROVIDED BY L.AW, TO PAV 

A PENAL.TV OF 2 5 PER CENT OF THE COMPENSATION DUE CL.Al MANT PRIOR TO 
THE DATE OF THE REFEREE' 5 ORDER, SAID PENALTY TO BE RECOVERED BY THE 
STATE ACCIDENT INSURANCE FUND FROM THE EMPLOYER, AND AWARDED CLAIM
AN"r' S ATTORNEY A FEE OF 7 5 0 DOLLARS. 

CL.AIMANT SUFFERED A L.OW BACK INJURY IN 1968 WHIL.E WORKING FOR 
JOHNSON BROTHERS SALVAGE COMPANY. IN 1 972 CLAIMANT AGAIN INJURED HIS 

L.OW BACK WHIL.E EMPLOYED BY SEAL.V MATTRESS COMPANY. HIS CLAIM WAS 
CLOSED BY A DETERMINATION ORDER DATED JUL.V 13, 1 972, WITH NO AWARD 
FOR PERMANENT PARTIAL. DISABIL.ITV - THIS WAS NOT APPEAL.ED AND CLAIM
ANT RETURNED TO WORK. 

CL.AIMANT RECEIVED HIS REAL ESTATE LICENSE AND WORKED FOR A 
REAL.TOR UNTIL. MAY, 1974 - HOWEVER, AROUND OCTOBER, 1973 CLAIMANT 
RETURNED TO WORK FOR JOHNSON BROTHERS AND AT THIS TIME CLAIMANT'S 

L.OW BACK SYMPTOMS REOCCURRED. IN NOVEMBER, 1973 DR. KIEST RECOM-
MENDED SURGERY FOR REPAIR OF A SF'ONDVL.OL.ISTHESIS. 

CLAIMANT FILED A CLAIM FOR AGGRAVATION AGAINST SEALY MATTRESS 
COMPANY WHICH THE STATE ACCIDENT INSURANCE FUND DENIED ON DECEMBER 
7, 1973 • THIS DENIAL. WAS SUSTAINED BY A REFEREE, THE WORKMEN' 5 COM
PENSATION BOARD AND THE MULTNOMAH COUNTY CIRCUIT COURT. 

ON JUL.V 21, 1 975 CLAIMANT FIL.ED AN AGGRAVATION CL.AIM AGAINST 
JOHNSON BROTHERS BUT IT DID NOT' SUBMIT THIS CLAIM TO THE STATE ACCI
DENT INSURANCE FUND UNTIL. JANUARY 2 I , I 9 7 6 • 

THE REFEREE FOUND THAT THE MEDICAL. EVIDENCE SHOWS CLAIMANT'S 
SPONDYLOLISTHESIS WAS ASYMPTOMATIC BETWEEN THE TERMINATION OF 
CLAIMANT'S EMPLOYMENT AT SEALY MATTRESS COMPANY AND HIS COMMENCEMENT 

-I 6 8 -

INJURY, THE INDUSTRIAL. INJURY ONLY CAUSED A TEMPORARY EXACERBATION OF
CLAIMANT'S SYMPTOMS. CLAIMANT'S REAL PHYSICAL PROBLEMS ARE A RE
SULT OF THE PROGRESSI E WORSENING OF HER OSTEOARTHR 1T IC CONDITION.

The boar , giving the greatest weight to the opinions of  r.
LILLY, WHO WAS CLAIMANT'S TREATING PHYSICIAN, CONCLUDES THAT AN
AWARD OF 96 DEGREES FOR 3 0 PER CENT UNSCHEDULED LOW BACK DISABILITY
WILL ADEQUATELY COMPENSATE CLAIMANT FOR HER LOSS OF WAGE EARNING
CAPACITY.

ORDER
The ORDER OF THE REFEREE, DATED APRIL 1 4 , 1 976, IS MODIFIED.

Claimant is awar e 96  egrees for 30 per cent unsche ule low

BACK DISABILITY. THIS AWARD IS IN LIEU OF THE AWARD GRANTED IN THE
REFEREE' S ORDER, WHICH IN ALL OTHER RESPECTS IS AFFIRMED.

WCB CASE NO. 75-5132 AUGUST 25, 1976

FRED MILES, CLAIMANT
ALLEN MURPHY, CLAIMANT* S ATTY.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR RE IEW BY SAIF

Reviewe by boar members wilson an Phillips.

The state acci ent insurance fun requests boar review of the
REFEREE'S ORDER WHICH REMANDED cl im nt s CLAIM FOR AGGRA ATION TO
IT FOR ACCEPTANCE AND PAYMENT OF BENEFITS AS PRO IDED BY LAW, TO PAY
A PENALTY OF 2 5 PER CENT OF THE COMPENSATION DUE CLAIMANT PRIOR TO
THE DATE OF THE REFEREE S ORDER, SAID PENALTY TO BE RECO ERED BY THE
STATE ACCIDENT INSURANCE FUND FROM THE EMPLOYER, AND AWARDED CLAIM
ANT'S ATTORNEY A FEE OF 7 5 0 DOLLARS.

Claimant suffere a low back injury in i 9 6 8 while working for

JOHNSON BROTHERS SAL AGE COMPANY. IN 1 97 2 CLAIMANT AGAIN INJURED HIS
LOW BACK WHILE EMPLOYED BY SEALY MATTRESS COM FANY. HIS CLAIM WAS
CLOSED BY A DETERMINATION ORDER DATED JULY 1 3 , 1 972 , WITH NO AWARD
FOR PERMANENT PARTIAL DISABILITY THIS WAS NOT APPEALED AND CLAIM
ANT RETURNED TO WORK.

Claimant receive his real estate license an worke for a

REALTOR UNTIL MAY, 1 97 4 HOWE ER, AROUND OCTOBER, 1 9 73 CLAIMANT
RETURNED TO WORK FOR JOHNSON BROTHERS AND AT THIS TIME CLAIMANT'S
LOW BACK SYMPTOMS REOCCURRED. IN NO EMBER, 1 97 3 DR. KIEST RECOM
MENDED SURGERY FOR REPAIR OF A SPONDYLOLISTHESIS.

Claimant file a claim for aggravation against sealy mattress

COMPANY WHICH THE STATE ACCIDENT INSURANCE FUND DENIED ON DECEMBER
7 , 1 9 7 3 . THIS DENIAL WAS SUSTAINED BY A REFEREE, THE WORKMEN* S COM
PENSATION BOARD AND THE MULTNOMAH COUNTY CIRCUIT COURT.

On JULY 2 1 , 1 9 7 5 CLAIMANT FILED AN AGGRA ATION CLAIM AGAINST
JOHNSON BROTHERS BUT IT DID NOT SUBMIT THIS CLAIM TO THE STATE ACCI
DENT INSURANCE FUND UNTIL JANUARY 2 1 , 1 9 76 .

The referee foun that the me ical evi ence shows claimant's
SPONDYLOLISTHESIS WAS ASYMPTOMATIC BETWEEN THE TERMINATION OF
claimant's employment at sealy mattress company an his commencement
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EMPLOYMENT BY THE DEFENDANT-EMPLOYER, JOHNSON BROTHERS SALVAGE 
COMPANY. 

THE DEFENDANT-EMPLOYER WAS AWARE OF CLAIMANT'S LOW- BACK PAIN 
BUT HE AND CLAIMANT BOTH ATTRIBUTED THIS BACK'PAIN TO AN EXACERBATION 
OF CLAIMANT'S 1972 I_NJURY 0 

THE REFEREE CONCLUDED, BASED ON THE EVIDENCE AND THE RULING OF 
THE COURT THAT AN AGGRAVATION OF:A PRE-EXISTING CONDITION CONSTITUTES 
A COMPENSABLE INJURY, ARMSTRON-G V S IAC ( UNDERSCORED) , 1 4 G OR 5 6 9 -
3 t P2 ND I 8 6 1 THAT CLAIMANT'S CLAIM FOR AGGRAVATION MUST BE ACCEPTED. 

ON THE ISSUE OF CLAIMANT'S FAILURE TO FILE HIS CLAIM WITHIN 
ONE YEAR, THE REFEREE FOUND THAT THE STATE ACCIDENT INSURANCE FUND 
WAS AWARE OF CLAIMANT'S SYMPTOMS AT THE TIME OF THE HEARING ON HIS 
CLAIM FOR AGGRAVATION AGAINST SEALY AND THE FUND'S DEFENSE WAS SUC
CESSFUL BECAUSE IT WAS ABLE TO SHOW_ SUCH SYMPTOMS WERE CAUSED BY 
c'LAIMANT' S HEAVY WORK AT JOHNSON BHOTHERS, THEREFORE, THE FUND WAS 
NOT PREJUDICED, AS IT HAD KNOWLEDGE OF CLAIMANT'S HISTORY ANO SYMP
TOMS. THE CLAIM WAS NOT BARRED BY ORS 656,265(4): 

THE REFEREE FOUND THAT JOHNSON BROTHERS KNEW OF CLAIMANT'S 
SYMPTOMS ON A DAY TO DAY BASIS BUT WHEN IT RECEIVED THE CLAIM ON 
JULY 21 1 1975 IT DECIDED IT \VAS NOT COMPENSABLE AND REFUSED TO SUB
MIT THE CLAIM TO THE FUND 0 HE CONCLUDED THAT THIS REFUSAL TO SUBMl1" 
CLAIMANT'S CLAIM TO THE FUND UNTIL JANUARY, t 976 DENIED CLAIMANT OF 
HIS RIGHTS TO COMPENSATION AND ALSO DENIED THE FUND ITS RIGHT TO AC
CEPT OR DENY THE AGGRAVATION CLAIM. 

THE REFEREE ASSESSED THE FUND A PENALTY OF 25 PER CENT OF THE 
COMPENSATION DUE CLAIMANT BUT ALLOWED IT 'TO RECOVER FROM THE EM
PLOYER PURSUANT TO ORS 656 0 262(3), 

THE BOARD, ON DE NOVO REVIEW, CONCURS WITH THE FINDINGS AND 
CONCLUSIONS OF THE REFEREE. 

ORDER 

THE ORDER OF THE REFEREE~ DATED FEBRUARY 20, 1976 1 IS AFFIRMED, 

CLAIMANT'S COUNSEL IS AWARDED AS A'REASONABLE· ATTORNEY FEE 
FOR HIS SERVICES IN CONNECTION WITH BOARD REVIEW, THE SUM OF 4 0 0 DOL
LARS PAYABLE BY THE STATE ACCIDENT INSURANCE FUND. 

WCB CASE NO. 75~2422 

MICKEL HOPKINS, CLAIMANT· 
GARV GAL TON, CLAIMANT'S ATTY. 
DEPT, OF JUSTICE, DEFENSE ATTY. 
REQUEST FOR REVIEW BY SAIF 

AUGUST 25, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND PHILLIPS, 

THE STATE ACCIDENT INSURANCE FUND REQUESTS REVIEW BY THE BOARD 
OF THE REFEREE'S ORDER WHICH AWARDED CLAIMANT A SUM EQUAL TO 25 PER 
CENT OF THE COMPENSATION PAYABLE TO HIM FROM MAY 1 9, 1955 TO MAY 2 6, 
1975 AS A PENALTY FOR UNREASONABLE DELAY IN PAYMENT OF COMPENSATION 
AND AWARDED CLAIMANT'S ATTORNEY A FEE OF 6 0 0 DOLLARS, 

IT WAS STIPULATED THAT THE REPORT OF THE ACCIDENT (FORM 801) WAS 

-1 6 9 -

OF EMPLOYMENT BY THE DEFENDANT-EMPLOYER, JOHNSON BROTHERS SAL AGE
COMPANY.

The DEFENDANT-EMPLOYER WAS AWARE OF CLAIMANT S LOW BACK PAIN
BUT HE AND CLAIMANT BOTH ATTRIBUTED THlte BACK PAIN TO AN EXACERBATION
OF CLAIMANT S 1 972 INJURY.

The REFEREE CONCLUDED, BASED ON THE E IDENCE AND THE RULING OF
THE COURT THAT AN AGGRA ATION OF A PRE-EXISTING CONDITION CONSTITUTES
A COMPENSABLE INJURY, ARMSTRONG  SIAC (UNDERSCORED) , 146 OR 5 6 9
3 1 PZND 186, THAT CLAIMANT S CLAIM FOR AGGRA ATION MUST BE ACCEPTED.

On the issue of claimant’s failure to file his claim within

ONE YEAR,  HE REFEREE FOUND  HA  HE S A E ACCIDEN INSURANCE FUND
WAS AWARE OF CLAIMAN S SYMP OMS A  HE  IME OF  HE HEARING ON HIS
CLAIM FOR AGGRAVA ION AGAINS SEALY AND  HE FUND S DEFENSE WAS SUC
CESSFUL BECAUSE I WAS ABLE  O SHOW SUCH SYMP OMS WERE CAUSED BY
CLAIMAN S HEAVY WORK A JOHNSON BRO HERS.  HEREFORE,  HE FUND WAS
NO PREJUDICED, AS I HAD KNOWLEDGE OF CLAIMAN S HIS ORY AND SYMP
 OMS.  HE CLAIM WAS NO BARRED BY ORS 656.26 5 (4 ) i

The REFEREE FOUND  HA JOHNSON BRO HERS KNEW OF CLAIMAN 'S
SYMP OMS ON A DAY  O DAY BASIS BU WHEN I RECEIVED  HE CLAIM ON
JULY 2 1 , 1 97 5 I DECIDED I WAS NO COMPENSABLE AND REFUSED  O SUB
MI  HE CLAIM  O  HE FUND. HE CONCLUDED  HA  HIS REFUSAL  O SUBMI 
CLAIMAN 'S CLAIM  O  HE FUND UN IL JANUARY, 1 97 6 DENIED CLAIMAN OF
HIS RIGH S  O COMPENSA ION AND ALSO DENIED  HE FUND I S RIGH  O AC
CEP OR DENY  HE AGGRAVA ION CLAIM.

The referee assessed the fu d a pe alty of 2 5 per ce t of the
compe satio due claima t but allowed it to recover from the em
ployer PURSUAN  O ORS 656.262(3).

The BOARD, ON DE  ovo review, CONCURS with the fi di gs a d

CONCLUSIONS OF  HE REFEREE.

ORDER
The or er of the referee,  ate February 20, 1 97 6 , is affirme .

Claimant’s counsel is awar e as a reasonable attorney fee

FOR HIS SER ICES IN CONNECTION WITH BOARD RE IEW, THE SUM OF 4 0 0 DOL
LARS PAYABLE BY THE STATE ACCIDENT INSURANCE FUND.

WCB CASE NO. 75-2422 AUGUST 25, 1976

MICKEL HOPKINS, CLAIMANT
GARY GALTON, CLAIMANT' S ATTY.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR RE IEW BY SAIF

Reviewe by boar members wilson an Phillips.

The state acci ent insurance fun requests review by the boar 
OF THE REFEREE S ORDER WHICH AWARDED CLAIMANT A SUM EQUAL TO 2 5 PER
CENT OF THE COMPE NSATI ON PAYABLE TO HIM FROM MAY 1 9 , 1 95 5 TO MAY 2 6 ,
1 97 5 AS A PENALTY FOR UNREASONABLE DELAY IN PAYMENT OF COMPENSATION
AND AWARDED CLAIMANT S ATTORNEY A FEE OF 6 0 0 DOLLARS.

It WAS STIPULATED THAT THE REPORT OF THE ACCIDENT (FORM 801) WAS
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BY THE FUND ON MAY 2_9 • 197 5 AND THAT THE INITIAL PHYSICIANS 
REPORT (FORM 827) WAS RECEIVED ON MAY 19, 1975 0 

THE CLAIMANT SUSTAINED A COMPENSABLE INJURY ON MAY 13 • 1975 
WHICH CAUSED HIM TO LEAVE WORK SHORTLY BEFORE NOON TO SEEK MEDICAL 

ATTENTION. CLAIMANT'S REGULAR WORK DAV WAS FROM 8 A. M 0 TO 4 • 3 0 
P. M. • FIVE DAYS A WEEK• MONDAY THROUGH FRIDAY. WHEN CLAIMANT RE
TURNED FROM THE DOCTOR'S OFFICE• HE HAD A SLIP. ACCORDING TO HIS 
TESTIMONY• STATING CLAIMANT WOULD BE UNABLE TO WORK ON THAT DAY. THE 

REFEREE FOUND THAT THE EMPLOYER HAD NOTICE OF THE CLAIM BY RECEIPT 

OF THE 8 0 1 ON MAY Z. 9 • 1975 AND HAO ACTUAL KNOWLEDGE OF THE INJURY 
WHEN CLAIMANT RETURNED TO WORK ANO SHOWED THE DOCTOR'S SLIP TO HIS 

SUPERVISOR - THIS WAS THE DAV OF THE I-NJURY. 

THE F_ORM 8 2 7 HAD. INDICATED CLAIMANT COULD RETURN TO WORK ON 

MAY t 9, 197 5 • ON JUNE 8 • 1 97 5 • CLAIMANT WAS RELEASED FOR REGl:JLAR 

WORK AS OF MAY Z.6 • TWO DAYS PRIOR TO THIS CLAIMANT HAD WRITTEN THE 

FUND COMPLAINING HE HAD RECEIVED COMPENSATION FOR ONE DAY ONLY. THE. 

FUND TESTIFIED IT RECEIVED THIS LETTER ON JUNE 9, t 9 7 5 AND THE FOLLOW
ING DAV-WROTE CLAIMANT STATING THAT THE TREATING.DOCTOR INDIC-ATED HE 

COULD TO RETURN TO WORK ON MAY 26 • t 975 - IT ASKED TO EIE INFORMED AS 
TO WHICH DOC_TOR WAS TREATING CLAIMANT. THE FUND RECEIVED-A CERTIFI

CATION FROM THE TREATING DOCTOR NOTIFYING IT THAT CLAIMANT HAD BEEN 

EXAMINED AT THEIR CLINIC ON MAY I 3, t 9 7 5 AND WAS TOTALLY DISABLED 

FROM MAY 1 3 UNTIL MAY 1 9, 197 5 • THERE WAS NO INDICATION ON THE CER
TIFICATION THAT CLAIMANT WAS ABLE TO RETURN TO HIS REGULAR o:::cuPA

TION. CLAIMANT WAS LAST SEEN BY THE DOCTORS AT PERMANENTE CLINIC 

ON MAY 19 1 1 ~ 7 5 • 

THE REFEREE FOUND THAT CLAIMANT UNTIL THE TIIYIE HE WAS RELEASED 
TO RETURN TO WORK ON MAY 2 6, t 9 7 5 HAD LOST .A TOTAL OF NINE WORKING 

DAYS OR t 3 FULL CALENDAR DAYS. ONE DAY SHORT OF THE t 4 DAV STATUTORY 

REQUIREMENTS BUT THE 14 DAY WAITING PERIOD WAS APPLICABLE. CLAIMANT 

DID NOT RECE !VE COMPENSATION FOR MAY 1 6, 197 5 UNTIL MAY 2 7 • 197 5 • 
FIFTEEN DAYS AFTER ACTUAL KNOWLEDGE OF THE INJURY BY THE EMPLOYER. 
HE WAS FURTHER ENTITLED TO TIME LOSS FOR THE FIVE DAYS FROM MAY 1 9 

TO MAY 2 3 • t 9 7 5 WHICH WAS NOT PAID BY THE FUND UNTIL JUNE 1 t • 197 5 • 

THE REFEREE FOUND THAT PAYMENT OF COMPENSA"rtON WAS O_NE DAY 
LATE AND, NORMALLY• HE WOULD NOT BE CONCERNED OVER SUCH TARDINESS 

HOWEVER• HE WAS CURIOUS AS TO WHY THE ENTIRE REMAINING COMPENSATION 

WAS NOT PAID ON MAY 2 7 • 197 5 • WHY THE FUN_D FOUND IT NECESSARY TO 
WAIT UNTIL JUNE 1 1 • 197 5 TO PAY SUCH COMPENSATION. 

THE REFEREE FOUND THAT THE FUND HAD BEEN CONTENT TO RELY SOLELY 
UPON THE PHYSICIANS REPORT ( FORM 8 2 7) FOR ITS TOTAL INVESTIGATION AS 

TO THE COMPENSATION IN WHICH CLAIMANT WAS ENT11"'LED - HAD IT PROPERLY 
ASSISTED IN THE ADMINISTRATION OF THE CLAIM, IT COULD HAVE DETERMINED 

FROM THE PERMANENTE CLINIC THAT CLAIMANT HAD NOT IMPROVED AS OF MAY 

19 1 197 5 • HE CONCLUDED THAT THE IMPROPER .MANNER OF ASSISTING IN THE 
ADMINISTRATION OF THIS CLAIM CONSTITUTED AN UNREASONABLE DELAY IN THE 

PAYMENT OF THE FIVE DAYS COMPENSATION FOR THE WEEK OF MAY f 9, 197 S 
WHICH RESULTED IN PREJUDICE TO CLAIMANT. THEREFORE, HE ASSESSED A 
PENALTY FOR 2 5 PER CENT OF THE SAID COMPENSATION TO BE PAID TO THE 

CLAIMANT AND AWARDED A REASONABLE ATTORNEY FEE TO CLAIMANT'S ATTORNEY. 

THE BOARD, ON DE NOVO REVIEW, AFFIRMS THE REFEREE'S ORDER -
HOWEVER, IT IS WORTHY OF COMMENT THAT CLAIMANT'S ATTORNEY'S EFFORTS 
RESULTED IN ADDITIONAL COMPENSATION BEING PAID TO CLAIMANT AMOUNTING 

TO LESS THAN SO DOLLARS, THE AWARD OF 6 0 0 DOLLARS AS AN ATTORNEY FEE 

FOR THAT SE RV ICE IS SOMEWHAT DISPROPORTION ATE TO THE RE SUL TS OBTAINED. 
HOWEVER, IT WILL NOT DISTURB THE REFEREE'S ORDER. 

- ! :, 0 -

RECEI ED BY THE FUND ON MAY 2 9 , 1 97 5 AND THAT THE INITIAL PHYSICIANS
RE PORT ( FORM 827) WAS RECEI ED ON MAY 1 9 , 1 97 5 .

The CLAIMANT SUSTAINED  COMPENSABLE INJURY ON MAY I 3 , 1975
WHICH CAUSED HIM TO LEA E WORK SHORTLY BEFORE NOON TO SEEK MEDICAL
ATTENTION. CLAIMANT* S REGULAR WORK DAY WAS FROM 8 A. M. TO 4.30
P. M. , FI E DAYS A WEEK, MONDAY THROUGH FRIDAY. WHEN CLAIMANT RE
TURNED FROM THE DOCTOR'S OFFICE, HE HAD A SLIP, ACCORDING TO HIS
TESTIMONY, STATING CLAIMANT WOULD BE UNABLE TO WORK ON THAT DAY. THE
REFEREE FOUND THAT THE EMPLOYER HAD NOTICE OF THE CLAIM BY RECEIPT
OF THE 80 1 ON MAY 2 9 , 1 97 5 AND HAD ACTUAL KNOWLEDGE OF THE INJURY
WHEN CLAIMANT RETURNED TO WORK AND SHOWED THE DOCTOR* S SLIP TO HIS
SUPER ISOR THIS WAS THE DAY OF THE INJURY.

The FORM 82 7 HAD INDICATED CLAIMANT COULD RETURN TO WORK ON

MAY 1 9 , 1 97 5 . ON JUNE 8 , 1 97 5 , CLAIMANT WAS RELEASED FOR REGULAR
WORK AS OF MAY 26. TWO DAYS PRIOR TO THIS CLAIMANT HAD WRITTEN THE
FUND COMPLAINING HE HAD RECEI ED COMPENSATION FOR ONE DAY ONLY. THE
FUND TESTIFIED IT RECEI ED THIS LETTER ON JUNE 9 , 1 9 7 5 AND THE FOLLOW
ING DAY WROTE CLAIMANT STATING THAT THE TREATING DOCTOR INDICATED HE
COULD TO RETURN TO WORK ON MAY 26, 197 5 IT ASKED TO BE INFORMED AS
TO WHICH DOCTOR WAS TREATING CLAIMANT. THE FUND RECEI ED A CERTIFI
CATION FROM THE TREATING DOCTOR NOTIFYING IT THAT CLAIMANT HAD BEEN
EXAMINED AT THEIR CLINIC ON MAY 1 3, 1 9 7 5 AND WAS TOTALLY DISABLED
FROM MAY 13 UNTIL MAY 1 9, 1 97 5 . THERE WAS NO INDICATION ON THE CER
TIFICATION THAT CLAIMANT WAS ABLE TO RETURN TO HIS REGULAR OCCUPA
TION. CLAIMANT WAS LAST SEEN BY THE DOCTORS AT PERMANENTE CLINIC
ON MAY 1 9 , 1 9 7 5 .

The REFEREE FOUND THAT CLAIMANT UNTIL THE TIME HE WAS RELEASED

TO RETURN TO WORK ON MAY 2 6 , 1 9 7 5 HAD LOST A TOTAL OF NINE WORKING
DAYS OR 1 3 FULL CALENDAR DAYS, ONE DAY SHORT OF THE 1 4 DAY STATUTORY
REQUIREMENTS BUT THE 14 DAY WAITING PERIOD WAS APPLICABLE. CLAIMANT
DID NOT RECEI E COMPENSATION FOR MAY 16, 1975 UNTIL MAY 2 7 , 1 9 7 5 ,
FIFTEEN DAYS AFTER ACTUAL KNOWLEDGE OF THE INJURY BY THE EMPLOYER.
HE WAS FURTHER ENTITLED TO TIME LOSS FOR THE FI E DAYS FROM MAY 1 9
TO MAY 23, 1975 WHICH WAS NOT PAID BY THE FUND UNTIL JUNE 11 , 1975.

The REFEREE FOUND THAT PAYMENT OF COMPENSATION WAS ONE DAY
LATE AND, NORMALLY, HE WOULD NOT BE CONCERNED O ER SUCH TARDINESS
HOWE ER, HE WAS CURIOUS AS TO WHY THE ENTIRE REMAINING COMPENSATION
WAS NOT PAID ON MAY 2 7 , 1 97 5 , WHY THE FUND FOUND IT NECESSARY TO
WAIT UNTIL JUNE 1 1 , 1 97 5 TO PAY SUCH COMPENSATION.

The referee fou d that the fu d had bee co te t to rely solely
UPON THE PHYSICIANS REPORT (FORM 8 2 7 ) FOR ITS TOTAL IN ESTIGATION AS
TO THE COMPENSATION IN WHICH CLAIMANT WAS ENTITLED HAD IT PROPERLY
ASSISTED IN THE ADMINISTRATION OF THE CLAIM, IT COULD HA E DETERMINED
FROM THE PERMANENTE CLINIC THAT CLAIMANT HAD NOT IMPRO ED AS OF MAY
1 9 , 1 9 7 5 . HE CONCLUDED THAT THE IMPROPER MANNER OF ASSISTING IN THE
ADMINISTRATION OF THIS CLAIM CONSTITUTED AN UNREASONABLE DELAY IN THE
PAYMENT OF THE FI E DAYS COMPENSATION FOR THE WEEK OF MAY 19, 1975
WHICH RESULTED IN PREJUDICE TO CLAIMANT, THEREFORE, HE ASSESSED A
PENALTY FOR 2 5 PER CENT OF THE SAID COMPENSATION TO BE PAID TO THE
CLAIMANT AND AWARDED A REASONABLE ATTORNEY FEE TO CLAIMANT* S ATTORNEY.

The bo rd, on de novo review,  ffirms the referee s ORDER
HOWE ER, IT IS WORTHY OF COMMENT THAT CLAIMANT S ATTORNEY'S EFFORTS
RESULTED IN ADDITIONAL COMPENSATION BEING PAID TO CLAIMANT AMOUNTING
TO LESS THAN 5 0 DOLLARS, THE AWARD OF 6 0 0 DOLLARS AS AN ATTORNEY FEE
FOR THAT SER ICE IS SOMEWHAT DISPROPORTIONATE TO THE RESULTS OBTAINED.
HOWE ER, IT WILL NOT DISTURB THE REFEREE'S ORDER.
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THE ORDER OF THE REFEREE, DATED JANUARY 2 0, 1 976, IS AFFIRMED. 

CLAIMANT'S COUNSEL IS AWARDED, AS A REASONABLE AT1"0RNEY FEE 
FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW, THE SUM OF 
5 0 DOLLARS, PAYABLE BY THE STATE ACCIDENT INSURANCE FUND. 

WCB CASE NO. 76-3193 

ELDON E. DRIESEL, CLAIMANT 
DAN o' LEARY, CLAIMANT'S ATTY. 
DEPT 0 OF JUSTICE, DEFENSE ATTY. 
ORDER OF DISMISSAL 

AUGUST 25, 1976 

A REQUEST FOR REVIEW HAVING BEEN DULY FILED WITH THE WORKMEN'S 
COMPENSATION BOARD IN THE ABOVE. ENTITLED MATT.ER BY THE CLAIMANT, AND 
SAID REQUEST FOR REVIEW NOW HAVING BEEN WITHDRAWN, 

IT IS THEREFORE ORDERED THAT THE REQUEST FOR REVIEW NOW PEND
ING BEFORE THE BOARD IS HEREBY DISMISSED AND THE ORDER OF THE REFEREE 
IS FINAL BY OPERATION OF LAW 0 

WCB CASE NO. 

WCB CASE NO. 

DAVID JORDAN, CLAIMANT 
AND 1"HE COMPLYING STATUS OF 

75-5479 
76-1031 

IRVING DEVERE AND CATHERINE DEVERE 
VERNON RICHARDS, CLAIMANT'S ATTY. 
DOUGLAS GORDON, DEFENSE ATTY. 
ORDER OF DISMISSAL 

AUGUST 25, 1976 

A REQUEST FOR REVIEW HAVING BEEN DULY FILED WITH THE WORKMEN'S 
COMPENSATION BOARD IN THE ABOVE ENTITLED MATTER BY THE CLAIMANT, AND 
SAID REQUEST FOR REVIEW NOW HAVING BEEN WITHDRAWN, 

IT IS THEREFORE ORDERED THAT THE REQUEST FOR REVIEW NOW PENDING 
BEFORE THE BOARD IS HEREBY DISMISSED AND THE ORDER OF THE REFEREE IS 

FINAL BY OPERATION .OF LAW 0 

WCB CASE NO. 75-2067 

ROSIE MAYES, CLAIMANT 
JOEL REEDER, CLAIMANT'S ATTY. 
MICHAZL HOFFMAN, DEFENSE ATTY. 
REQUEST FOR REVIEW BY EMPLOYER 

AUGUST 25, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND PHILLIPS. 

THE EMPLOYER REQUESTS BOARD REVIEW OF THE REFEREE'S ORDER 
WHICH REMANDED CLAIMANT'S CLAIM TO IT FOR THE PAYMENT OF THE MEDI
CAL CARE AND TREATMENT RECOMMENDED BY DRS. LUCE AND WILSON AND FOR 
THE PAYMENT OF TEMPORARY TOTAL DISABILITY COMPENSATION FROM FEBRU

ARY 2 5, 197 5 UNTIL CLOSURE IS AUTHORIZED PURSUANT TO ORS 6 5 6 • 2 6 8, 

-171 -

ORDER
The or er of the referee,  ate January 20, 1 976 , is affirme .

Claimant's counsel is awar e , as a reasonable attorney fee

for his services in connection with this boar review, the sum of
5 0 DOLLARS, PAYABLE BY  HE S A E ACCIDEN INSURANCE FUND.

WCB CASE NO. 76-3193 AUGUST 25, 1976

ELDON E. DRIESEL, CLAIMANT
DAN O'LEARY, CLAIMANT'S ATTY.
DEPT. OF JUSTICE, DEFENSE ATTY.
ORDER OF DISMISSAL

A REQUEST FOR RE IEW HA ING BEEN DULY FILED WITH THE WORKMEN'S
COMPENSATION BOARD IN THE ABO E ENTITLED MATTER BY THE CLAIMANT, AND
SAID REQUEST FOR RE IEW NOW HA ING BEEN WITHDRAWN,

It IS THEREFORE ORDERED THAT THE REQUEST FOR RE IEW NOW PEND
ING BEFORE THE BOARD IS HEREBY DISMISSED AND THE ORDER OF THE REFEREE
IS FINAL BY OPERATION OF LAW.

WCB CASE NO. 75-5479 AUGUST 25, 1976
WCB CASE NO. 76—1031

DAVID JORDAN, CLAIMANT
AND  HE COMPLYING S A US OF

IRVING DEVERE AND CA HERINE DEVERE
VERNON RICHARDS, CLAIMAN S A  Y.
DOUGLAS GORDON, DEFENSE A  Y.
ORDER OF DISMISSAL

A REQUEST FOR RE IEW HA ING BEEN DULY FILED WITH THE WORKMEN1 S
COMPENSATION BOARD IN THE ABO E ENTITLED MATTER BY THE CLAIMANT, AND
SAID REQUEST FOR RE IEW NOW HA ING BEEN WITHDRAWN,

It IS THEREFORE ORDERED THAT THE REQUEST FOR RE IEW NOW PENDING
BEFORE THE BOARD IS HEREBY DISMISSED AND THE ORDER OF THE REFEREE IS
FINAL BY OPERATION OF LAW.

WCB CASE NO. 75-2067 AUGUST 25, 1976

ROSIE MAYES, CLAIMANT
JOEL REEDER, CLAIMANT'S ATTY.
MICHAEL HOFFMAN, DEFENSE ATTY.
REQUEST FOR RE IEW BY EMPLOYER

Reviewe by boar members wilson an Phillips.

The EMPLOYER REQUESTS BOARD RE IEW OF THE REFEREE'S ORDER
WHICH REMANDED CLAIMANT'S CLAIM TO IT FOR THE PAYMENT OF THE MEDI
CAL CARE AND TREATMENT RECOMMENDED BY DRS. LUCE AND WILSON AND FOR
THE PAYMENT OF TEMPORARY TOTAL DISABILITY COMPENSATION FROM FEBRU
ARY 25, 1975 UNTIL CLOSURE IS AUTHORIZED PURSUANT TO ORS 656.268.
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SUFFERED A COMPENSABLE INJURY TO HER LEFT CHEST ON 

NOVEMBER 21, 1973, CLAIMANT'S FAMILY PHYSICIAN, DR, FERGUSON, WAS 

UNAVAILABLE SO CLAIMANT WE NT TO THE HOSP ITAL WHERE HER CONDITION 

WAS DIAGNOSED AS A FRACTURE OF THE 8TH RIB ON THE LEFT, SHE RETURNED 

TO DR, FERGUSON WHO HAS PROVIDED CONTINUING TREATMENT, 

CLAIMANT RETURNED TO WORK IN JANUARY, 1 974 BUT CONTINUED TO 

HAVE PAIN SYMPTOMS AND, FI NALLY, IN 1 9 7 5 SHE SAW DR, FERGUSON AGAIN, 

CLAIMANT QUIT WORK IN FEBRUARY, 1 9 7 5 AND HAS NOT WORKED SINCE, DR, 

FERGUSON FELT THAT CLAIMANT'S LOW BACK PROBLEMS WERE PROBABLY 

CAUSED BY HER INJURY, 

CLAIMANT WAS EXAMINED BY DR, WILSON ON FEBRUARY 25 1 1975, HE 

RECOMMENDED CONSERVATIVE TREATMENT AND HE FELT HER LOW BACK PROB

LEMS WERE UNRELATED TO HER INDUSTRIAL INJURY, 

DR, THOMPSON REFERRED CLAIMANT TO DR. LUCE WHO EXAMINED 

CLAIMANT ON MAY 1 2 , 1 9 7 5, HE HAS BEEN CLAIMANT' S PRIMARY TREATING 

PHYSICIAN SINCE, ON NOVEMBER 10, 1975 DR, LUCE PERFORMED A LAMINEC

TOMY AND DR, WILSON PERFORMED A FUSION OF THE LOW BACK, THIS TREAT

MENT WAS DENIED BY THE CARRIER, 

DEPOSITIONS WERE TAKEN OF BOTH DR, THOMPSON AND OF~. LUCE, DR, 
THOMPSON INDICATED THAT IT WAS POSSIBLE THAT THE INJURY TRIGGERED HER 

LOW BACK PAIN, DR, LUCE FELT THERE WAS A RELATIONSHIP BETWEEN THE 

INJURY AND HER BAG K PROB LE MS, 

THE REFEREE, BASED UPON THE MEDICAL REPORTS AND THE DEPOSITIONS, 

FOUNC THAT THIS CASE WAS FULL OF 'SUPPOSITIONS' AND THE HYPOTHETICAL 

QUESTIONS PUT TO THE DOCTORS WERE CONFUSING, HOWEVER, HE FOUND IT 

PLAUSIBLE FOR CLAIMANT TO FRACTURE A RIB, WHICH IS VERY PAINFUL, AND 

ALSO HAVE BACK PAIN WHICH WAS OF LESS CONCERN TO HER AT THE TIME BE

CAUS!:: OF THE PAIN OF THE FRACTURED RIB ANO TO LATER HAVE LOW BACK 

PAIN OF WHICH SHE WAS MUCH AWARE. TrlE REFEREE FOUND EVIDENCE OF LOW 

BACK PAIN COMPLAINTS IN 197::l AND 1974, 

THE RE FE REE GAVE GREAT WEIGHT TO THE OPINION OF DR. LUCE WHO 

BELIEVED THE HISTORY GIVEN TO HIM BY CLAIMANT AND FELT THERE WAS A 
RELATIONSHIP OF HER LOW BACK PROB LE MS AND THE NOVEMBER, 1 9 7 3 INJURY. 

THE REFEREE BELIEVED THE INCONSISTENCIES IN THE HISTORIES GIVEN BY 

CLAIMANT TO THE DOCTORS WAS UNDERSTANDABLE - HE FOUND CLAIMANT TO 

BE A CREDIBLE WITNESS, HE CONCLUDED, BASED ON THE ABOVE, THAT CLAIM-

ANT'S CLAIM SHOULD BE REOPENED FOR THE MEDICAL CARE AND TREATMENT 

RECOMMENDED BY DRS, LUCE AND WILSON FOR COM PE NSAT ION, AS PROVIDED 

BY LAW, UNTIL CLOSURE PURSUANT TO ORS 656, 268. 

THE BOARD, ON DE NOVO REVIEW, CONCURS WITH THE FINDINGS AND 

CONCLUSIONS OF THE REFEREE. 

ORDER 

THE ORDER OF THE REFEREE, DATED MARCH 4, t 976 IS AF-"FIRMED. 

CLAIMANT'S COUNSEL 15 AWARDED AS A REASONABLE ATTORNEY FEE 

FOR HIS SERVICES IN CONNECTION WITH BOARD REVIEW, THE SUM OF 300 DOL
LARS PAYABLE BY THE EMPLOYER. 

-I 72 -

Claimant suffere a compensable injury to her left chest on

NO EMBER 2 1 , 1 9 7 3 . CLAIMANT'S FAMILY PHYSICIAN, DR. FERGUSON, WAS
UNA AILABLE SO CLAIMANT WENT TO THE HOSPITAL WHERE HER CONDITION
WAS DIAGNOSED AS A FRACTURE OF THE 8 TH RIB ON THE LEFT. SHE RETURNED
TO DR. FERGUSON WHO HAS PRO IDED CONTINUING TREATMENT.

Claimant returne to work in January, 1974 but continue to

HA E PAIN SYMPTOMS AND, FINALLY, IN 1 9 7 5 SHE SAW DR. FERGUSON AGAIN.
CLAIMANT QUIT WORK IN FEBRUARY, 1 9 7 5 AND HAS NOT WORKED SINCE. DR.
FERGUSON FELT THAT CLAIMANT S LOW BACK PROBLEMS WERE PROBABLY
CAUSED BY HER INJURY.

Claimant was examine by  r. wilson on February 25 , 1 975 , he

RECOMMENDED CONSER ATI E TREATMENT AND HE FELT HER LOW BACK PROB
LEMS WERE UNRELATED TO HER INDUSTRIAL INJURY.

Dr. THOMPSON REFERRED CLAIMANT TO DR. LUCE WHO EXAMINED
CLAIMANT ON MAY 12, 1975. HE HAS BEEN CLAI MANT1 S PR I MARY TREATING
PHYSICIAN SINCE. ON NO EMBER 1 0 , 1 975 DR. LUCE PERFORMED A LAMINEC
TOMY AND DR. WILSON PERFORMED A FUSION OF THE LOW BACK. THIS TREAT
MENT WAS DENIED BY THE CARRIER.

De POSITIONS W
THOMPSON INDICATED
LOW BACK PAIN. DR.
INJURY AND HER BACK

ERE TAKEN OF BOTH DR. THOMPSON AND DR. LUCE. DR.
THAT IT WAS POSSIBLE THAT THE INJURY TRIGGERED HER
LUCE FELT THERE WAS A RELATIONSHIP BETWEEN THE
PROBLEMS.

The referee, base upon the me ical reports an the  epositions,
FOUND THAT THIS CASE WAS FULL OF 'SUPPOSITIONS1 AND THE HYPOTHETICAL
QUESTIONS PUT TO THE DOCTORS WERE CONFUSING. HOWE ER, HE FOUND IT
PLAUSIBLE FOR CLAIMANT TO FRACTURE A RIB, WHICH IS  ERY PAINFUL, AND
ALSO HA E BACK PAIN WHICH WAS OF LESS CONCERN TO HER AT THE TIME BE
CAUSE OF THE PAIN OF THE FRACTURED RIB AND TO LATER HA E LOW BACK
PAIN OF WHICH SHE WAS MUCH AWARE. THE REFEREE FOUND E IDENCE OF LOW
BACK PAIN COMPLAINTS IN 1 97 3 AND 1 9 74 .

The referee gave great weight to the opinion of  r. luce who

BELIE ED THE HISTORY GI EN TO HIM BY CLAIMANT AND FELT THERE WAS A
RELATIONSHIP OF HER LOW BACK PROBLEMS AND THE NO EMBER, 1 9 7 3 INJURY.
THE REFEREE BELIE ED THE INCONSISTENCIES IN THE HISTORIES GI EN BY
CLAIMANT TO THE DOCTORS WAS UNDERSTANDABLE HE FOUND CLAIMANT TO
BE A CREDIBLE WITNESS. HE CONCLUDED, BASED ON THE ABO E, THAT CLAIM
ANT' S CLAIM SHOULD BE REOPENED FOR THE MEDICAL CARE AND TREATMENT
RECOMMENDED BY DRS. LUCE AND WILSON FOR COMPENSATION, AS PRO IDED
BY LAW, UNTIL CLOSURE PURSUANT TO ORS 6 5 6 . 2 6 8 .

The board, o de  ovo review, co curs with the fi di gs a d
CONCLUSIONS OF  HE REFEREE.

ORDER
The ORDER OF THE REFEREE, DATED MARCH 4, I 9 76 , IS AFFIRMED.

Claimant's counsel is awar e as a reasonable attorney fee

FOR HIS SER ICES IN CONNECTION WITH BOARD RE IEW, THE SUM OF 3 0 0 DOL
LARS PAYABLE BY THE EMPLOYER.
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CASE NO •. 75-925 

ARCHIE F. KEPHART CLAIMANT 
DAVID VINSON, CLAIMANT'S ATTY •. 
MARSHALL CHENEY, DEFENSE. ATTY. 
OWN MOTION PROCEEDING REFERRED FOR HEARING 

"AUGUST 25, 1976 

ON JULY 13, 1976 CLAIMANT, THROUGH HIS ATTORNEYS, REQUESTED 
THE BOARD TO EXERCISE ITS OWN MOTION JUR'ISDICTION. UNDER THE PROVl°SIONS 

OF ORS _656.278 AND REOPEN HIS_ CLAIM FOR AN INDUSTRIAL INJURY SUFFERED 
ON DECEMBER 9 1 196 9 • THIS CLAIM WAS. INITIALLY CLOSED BY DETERMINATION 
ORDER MAILED JULY 1 0, 1 97 0 WHICH AWARDED CLAIMANT 3 2 DEGREES FOR 1 0 
PER CENT UNSCHEDULED LOW BACK DISABILITY. CLAIMANT'S AGGRAVATION 

RIGHTS HAVE EXPIRED. 

ON JULY 1 3, 1976 CLAIMANT REQUESTED A HEARING ON THE SAME 
EMPLOYER'S DENIAL TO PAY MEDICAL AND HOSPITAL· BENEFITS, PURSUANT 
TO ORS 656 0 245 1 REQUESTING ASSESSMENT OF PENALTLES AND AN AWARD OF 
ATTORNEY FEES FOR THE ALLEGED UNREASONABLE DELAY. 

THE EVIDENCE BEFORE THE BOARD AT THE PRESENT TIME CONSISTS, 
PRIMARIL:V, OF. MEDICAL REPORTS FROM DR. GOLDEN WHICH THE BOARD DOES 
NOT FEEL IS SUFFICIENT EVIDENCE UPON WHICH TO DETERMINE THE MERITS 
OF THE REQUEST TO REOPEN THE 196 9 CLAIM. 

THEREFORE, THE MATTER IS REFERRED TO THE HEARINGS DIVISION 
WITH INSTRUCTIONS TO HOLD A HEARING AND TAKE EVIDENCE ON THE ISSUE 
OF WHETHER CLAIMANT HAS AGGRAVATED HIS 1969 INJURY, SAID HEARING TO 
BE HELO IN CONJUNCTION WITH THE HEARING "ON THE ISSUE OF THE DENIAL BY 
THE EMPLOYER OF CLAIMANT'S CLAIM FOR MEDICAL AND HOSPITAL BENEFITS 
PURSUANT TO ORS 656 0 245 0 

lJPON CONCLUSION OF THE HEARING THE REFEREE SHALL CAUSE A TRAN
SCRIPT OF THE PROCEEDING TO BE PREPARED AND SUBMITTED TO THE BOARD, 
TOGETHER WITH A RECOMMENDATION ON THE ISSUE OF WHETHER CLAIMANT HAS 
AGGRAVA"fED HIS 1 969 INJURY. 

WCB CASE NO. 75-1567 AUGUST 26, 1976 

WILLARD PATTON, CLAIMANT 
SETTLEMENT STIPULATION 

WHEREAS, CLAIMANT SUSTAINED A COMPENSABLE INJURY WHILE IN THE 
EMPLOY OF SIMPSqN TIMBER ALBANY PLYWOOD, WHOSE INSURANCE CARRIER 

IS THE STATE ACCIDENT INSURANCE FUND, ON SEPTEMBER 15, 1973 - AND 

WHEREAS, THE WORKMEN'S COMPENSATION BOARD CLOSED CLAIMANT'S 
CLAIM BY DETERMINATION ORDER DATE0_APRIL 7, 1975 WHEREIN THEY AWARDED 
CLAIMANT 96 DEGREES FOR 30 PER CENT UNSCHEDULED DISABILITY RESULTING 
FROM THE INJURY TO CLAIMANT'S LOW BACK ANO 9, 6 DE_GREES FOR 5 PER CENT 
LOSS OF THE LEFT ARM - AND 

WHEREAS, CLAIMANT REQUESTED A HEARING AND HEARING WAS HELD 

BEFORE HEARINGS REFEREE KIRK A. MULDER ON JULY 14, 1976 - AND 

WHEREAS, REFEREE MULDER ISSUED AN OPINION AND ORDER DATED JULY 
2 9, 1 9 7 6 WHEREIN HE AWARDED CLAIM ANT AN ADDITIONAL I I 2 DEGREES OR 
3 5 PER CENT UNSCHEDULED LOW BACK DISABILITY AND AN ADDITIONAL 2 8. 8 

DEGREES, OR I 5 PER CENT LOSS OF THE LEFT ARM - AND 

-t 7 3 -

AUGUST 25, 1976WCB CASE NO. 75-925

ARCHIE F. KEPHART, CLAIMANT
DA ID  INSON, CLAIMANT* S ATTY.
MARSHALL CHENEY, DEFENSE ATTY.
OWN MOTION PROCEEDING REFERRED FOR HEARING

On JULY 1 3 , 1 97 6 CLAIMANT, THROUGH HIS ATTORNEYS, REQUESTED

THE BOARD TO EXERCISE ITS OWN MOTION JURISDICTION UNDER THE PRO ISIONS
OF ORS 6 5 6 . 2 78 AND REOPEN HIS CLAIM FOR AN INDUSTRIAL INJURY SUFFERED
ON DECEMBER 9 , 1 96 9 . THIS CLAIM WAS INITIALLY CLOSED BY DETERMINATION
ORDER MAILED JULY 10, 1970 WHICH AWARDED CLAIMANT 32 DEGREES FOR 10
PER CENT UNSCHEDULED LOW BACK DISABILITY. CLAIMANT* S AGGRA ATION
RIGHTS HA E EXPIRED.

On JULY 13, 1976 CLAIMANT REQUESTED A HEARING ON THE SAME
EMPLOYER'S DENIAL TO PAY MEDICAL AND HOSPITAL BENEFITS, PURSUANT
TO ORS 6 5 6.2 4 5 , REQUESTING ASSESSMENT OF PENALTIES AND AN AWARD OF
ATTORNEY FEES FOR THE ALLEGED UNREASONABLE DELAY.

The evi ence before the boar at the present time consists,
PRIMARILY, OF MEDICAL REPOR S FROM DR. GOLDEN WHICH  HE BOARD DOES
NO FEEL IS SUFFICIEN EVIDENCE UPON WHICH  O DE ERMINE  HE MERI S
OF  HE REQUES  O REOPEN  HE 1 9 6 9 CLAIM.

Therefore, the matter is referre to the hearings  ivision
WITH INSTRUCTIONS TO HOLD A HEARING AND TAKE E IDENCE ON THE ISSUE
OF WHETHER CLAIMANT HAS AGGRA ATED HIS 1 96 9 INJURY, SAID HEARING TO
BE HELD IN CONJUNCTION WITH THE HEARING ON THE ISSUE OF THE DENIAL BY
THE EMPLOYER OF CLAIMANT* S CLAIM FOR MEDICAL AND HOSPITAL BENEFITS
PURSUANT TO ORS 656.245.

Upon conclusion of the hearing the referee shall cause a tran
script OF THE PROCEEDING TO BE PREPARED AND SUBMITTED TO THE BOARD,
TOGETHER WITH A RECOMMENDATION ON THE ISSUE OF WHETHER CLAIMANT HAS
AGGRA ATED HIS 1 96 9 INJURY.

WCB CASE NO. 75-1567 AUGUST 26, 1976

WILLARD PATTON, CLAIMANT
SETTLEMENT STIPULATION

Whereas, claimant sustaine a compensable injury while in the
EMPLOY OF SIMPSON TIMBER ALBANY PLYWOOD, WHOSE INSURANCE CARRIER
IS THE STATE ACCIDENT INSURANCE FUND, ON SEPTEMBER 1 5 , 1 973 AND

Whereas, the workmen s compensation boar close claimant s
CLAIM BY DETERMINATION ORDER DATED APRIL 7 , 1 97 5 WHEREIN THEY AWARDED
CLAIMANT 96 DEGREES FOR 30 PER CENT UNSCHEDULED DISABILITY RESULTING
FROM THE INJURY TO CLAIMANT* S LOW BACK AND 9 , 6 DEGREES FOR 5 PER CENT
LOSS OF THE LEFT ARM AND

Whereas, claimant requeste a hearing an hearing was hel 
BEFORE HEARINGS REFEREE KIRK A. MULDER ON JULY 1 4 , 1 97 6 AND

Whereas, referee mul er issue an opinion an or er  ate july
2 9 , 1 9 7 6 WHEREIN HE AWARDED CLAIMANT AN ADDITIONAL 112 DEGREES OR
3 5 PER CENT UNSCHEDULED LOW BACK DISABILITY AND AN ADDITIONAL 2 8.8
DEGREES, OR 15 PER CENT LOSS OF THE LEFT ARM AND
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CLAIMANT APPEALED SAID OPINION AND ORDER TO THE WORK
MEN'S COMPENSATION BOARD AND THEREAFTER THE EMPLOYER, THROUGH THE 
STATE ACCIDENT INSURANCE FUND, CROSS APPEALED - AND 

WHEREAS, IT IS THE DESIRE OF THE PARTIES TO SETTLE THIS MATTER 
AND TO ALLOW CLAIMANT TO RECEIVE THE MONIES PREVIOUSLY AWARDED TO 

· HIM IN A LUMP SUM -

IT IS HEREBY STIPULATED AND AGREED BY AND BETWEEN THE ABOVE 
NAMED CLAIMANT AND THE STATE ACCIDENT INSURANCE FUND AS FOLLOWS -

( 1) CLAIMANT HEREBY WITHDRAWS HIS REQUEST FOR REVIEW OF THE 
OPHUON AND ORDER OF JULY 2 9 1 197 6 -

( 2) THE STATE ACCIDEN1. INSURANCE FUND HEREBY WITHDRAWS THE IR 
CROSS APPEAL FROM THE OPINION AND ORDER DATED JULY 2 9, 197·6 - AND 

(3) IT IS AGREED THAT CLAIMANT SHALL RECEIVE, LESS STATUTORY 
DISCOUNT AND ATTORNEYS FEES, 1 00 PER CENT OF THE MONIES DUE AND 
OWING FROM THE OPINION AND ORDER DATED JULY 29, 1976 • 

WCB CASE NO. 75-3629 

WILLIAM H. MARCUM, CLAIMANT 
GOODING AND SUSAK, CLAIMANT'S ATTYS. 
DEPT. OF JUSTICE, DEFENSE ATTY. 
REQUEST FOR REVIEW BY EMPLOYER 

AUGUST 26, 1976 

REVIEWED BY BOARD ME:MBERS MOORE AND PHILLIPS. 

THE S1'ATE ACCIDENT INSURANCE FUND REQUESTS BOARD REVIEW OF THE 
REFEREE'S ORDER WHICH FOUND CLAIMANT TO BE AN EMPLOYER RATHER THAN 
AN INDEPENDENT CONTRACTOR, DIRECTED THE FUND TO ACCEPT THE CLAIM AND' 
PROVIDE CLAIMANT WITH ALL BENEFITS TO WHICH HE WAS ENTITLED, AWARDED 
CLAIMANT'S ATTORNEY A REASONABLE A"rTORNEY' S FEE BUT ASSESSED NO 
PENALTIES. 

CLAIMANT, A 53 YEAR OLD LOGGER. WAS INJURED WHILE PRUNING TREES 
FOR THE LA GRANDE COUNTY CLUB, HEREINAFTER CALLED THE CLUB, ON APRIL 
18 1 1975 • CLAIMANT HAD BEEN LAVED OFF FROM LOGGING ACTIVITIES DUE TO 
THE SPRING BREAK-UP. 

THE CLUB'S BOARD OF DIRECTOR'S SOLICITED BIDS FOR THE PRUNING 
PROJECT AND CLAIMANT BID 2 5 DOLLARS PER TREE, AGREE ING TO HAUL AWAY 
THE DEBRIS, PROVIDE HIS OWN TOOL[ii AND TRUCK AND TO HIRE A HELPER FOR 
THE JOB. CLAIMANT'S HELPER WAS PAID DIRECTLY BY THE CLUB AND DID 
NOT CONTINUE THE PROJECT AFTER CLAIMANT'S INJURY. 

THE REFC:REE CONCLUDED THAT THE FACT THAT THE HELPER WAS PAID 
BY THE CLUB FROM A DIFFERENT FUND THAN THAT USED TO PAV THE CLAIMANT 
AND THAT THE CLUB'S AGENT FELT HE COULD EXERCISE CONTROL OVER THE 
CLAIMANT INDICATED THERE WAS NOT AN INDEPENDENT CONTRACTOR RELATION
SHIP BUT ONE OF THE EMPLOYER-EMPLOYEE. AND CLAIMANT.WAS AN EMPLOYEE 
OF THE CLUB. HE ALSO FOUND THAT CLAIMANT HAD SUFFERED A COMPENSABLE 
INJURY WHILE SO EMPLOYED. 

W1TH RESPECT TO CLAIMAN1'' S REQUEST FOR PENALTIES AND ATTORNEY'S 
FEES FOR UNREASONABLE DELAY iN PROCESSING HIS CLAIM, THE REFEREE 
FOUND THAT ALTHOUGH THE CLUB WAS AWARE OF THF.: INJURY IT HAD CONSIDERED 
THE RELATIONSHIP AS THAT OF AN INDEPENDENT CONTRACTOR AND DID NOT 

-1 74 -

Whereas, claimant appeale sai opinion an or er to the work
men s COMPENSATION BOARD AND THEREAFTER THE EMPLOYER, THROUGH THE
STATE ACCIDENT INSURANCE FUND, CROSS APPEALED AND

Whereas, it is the  esire of the parties to settle this matter
AND TO ALLOW CLAIMANT TO RECEI E THE MONIES PRE IOUSLY AWARDED TO
HIM IN A LUMP SUM

It is hereby stipulated a d agreed by a d betwee the above
NAMED CLAIMANT AND THE STATE ACCIDENT INSURANCE FUND AS FOLLOWS

(1) CLAIMANT HEREBY WITHDRAWS HIS REQUEST FOR RE IEW OF THE
OPINION AND ORDER OF JULY 29, 1 9 7 6

(2) THE STATE ACCIDENT INSURANCE FUND HEREBY WITHDRAWS THEIR
CROSS APPEAL FROM THE OPINION AND ORDER DATED JULY 2 9 , 1 9 7 6 AND

(3) IT IS AGREED THAT CLAIMANT SHALL RECEI E, LESS STATUTORY
DISCOUNT AND ATTORNEYS FEES, 100 PER CENT OF THE MONIES DUE AND
OWING FROM THE OPINION AND ORDER DATED JULY 2 9 , 1 97 6 .

WCB CASE NO. 75-3629 AUGUST 26, 1976

WILLIAM H. MARCUM, CLAIMANT
GOODING AND SUSAK, CLAIMANT S ATTYS.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR RE IEW BY EMPLOYER

Reviewe by boar members moore an Phillips.

The state acci ent insurance fun requests boar review of the
referee s or er which foun claimant to be an employer rather than
AN INDEPENDENT CONTRACTOR, DIRECTED THE FUND TO ACCEPT THE CLAIM AND
PRO IDE CLAIMANT WITH ALL BENEFITS TO WHICH HE WAS ENTITLED, AWARDED
CLAIMANT S ATTORNEY A REASONABLE ATTORNEY'S FEE BUT ASSESSED NO
PENALTIES.

Claimant, a 53 year ol logger, was injure while pruning trees

FOR THE LA GRANDE COUNTY CLUB, HEREINAFTER CALLED THE CLUB, ON APRIL
1 8 , 1 9 7 5 . CLAIMANT HAD BEEN LAYED OFF FROM LOGGING ACTI ITIES DUE TO
THE SPRING BREAK-UP.

The club s boar of  irector s solicite bi s for the pruning
PROJECT AND CLAIMANT BID 2 5 DOLLARS PER TREE, AGREEING TO HAUL AWAY
THE DEBRIS, PRO IDE HIS OWN TOOLS AND TRUCK AND TO HIRE A HELPER FOR
THE JOB. CLAIMANT'S HELPER WAS PAID DIRECTLY BY THE CLUB AND DID
NOT CONTINUE THE PROJECT AFTER CLAIMANT'S INJURY.

The referee co cluded that the fact that the helper was paid
BY THE CLUB FROM A DIFFERENT FUND THAN THAT USED TO PAY THE CLAIMANT
AND THAT THE CLUB'S AGENT FELT HE COULD EXERCISE CONTROL O ER THE
CLAIMANT INDICATED THERE WAS NOT AN INDEPENDENT CONTRACTOR RELATION
SHIP BUT ONE OF THE EMPLOYER-EMPLOYEE, AND CLAIMANT WAS AN EMPLOYEE
OF THE CLUB. HE ALSO FOUND THAT CLAIMANT HAD SUFFERED A COMPENSABLE
INJURY WHILE SO EMPLOYED.

With respect to claimant s request for penalties an attorney s

FEES FOR UNREASONABLE DELAY iN PROCESSING HIS CLAIM, THE REFEREE
FOUND THAT ALTHOUGH THE CLUB WAS AWARE OF THE INJURY IT HAD CONSIDERED
THE RELATIONSHIP AS THAT OF AN INDEPENDENT CONTRACTOR AND DID NOT
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THE POSSIBILITY OF WORKM£N' S COMPENSATION BEING INVOLVED. 
THE REFEREE CONCLUDED THAT BECAUSE OF THE DIFFICULTY PRESENTED TO 
AN EMPLOYER ON MAKING THE CORRECT DISTINCTION BETWEEN AN INDEPENDENT 
CONTRACTOR AND AN EMPLOYEE THE DELAY BY THE CLUB IN PROCESSING THE 
CLAIM WAS NOT UNREASONABLE. ASSESSMENT OF PENALTIES WAS NOT JUST!_;_ 
FIED - HOWEVER, BECAUSE CLAIMANT PREVAILED AT THE HEARING ON THE 
DENIAL OF HIS CLAIM• HIS ATTORNEY WAS ENTITLED TO A REASONABLE AT
TORNEY'S FEE PAYABLE BY "THE CLUB. 

THE BOARD• ON DE NOVO REVIEW, REVERSES THE REFEREE'.s ORDER 
AND FINDS CLAIMANT TO BE AN INDEPENDENT CONTRACTOR. THERE IS NO EVI
DENCE THAT THE CLUB EXERCISED ANY SUBSTANTIAL CONTROL OVER THE PRUN-
ING PROJECT. THE CLUB'S GREENKEEPER, WHO NORMALLY TOOK CARE OF THE 
CLUB'S MAINTENANCE, HAD NO POWER OF CONTROL OVER EITHER CLAIMANT 
OR HIS HELPER. 

THE BOARD IS OF THE OPINION THAT THIS CASE IS ANALGOUS TO 
BOWSER V. SIAC (UNDERSCORED), 182 0R42 (1948) ANDBUTTSV. SIAC 
(UNDERSCORED), .193 OR 41 7 ( 195 1) WHICH SET FORTH THE CRITERIA USED 
TO DISTINGUISH AN EMPLOYEE FROM AN INDEPENDENT CONTRACTOR. IN THIS 
CASE CLAIMA_NT INDEPENDENTLY CONTRACTED FOR THE PRUNING JOB, THERE
FORE. HE JS NOT ENTITLED TO BENEFITS UNDER THE PROVISIONS OF THE WORK
MEN'S COMPENSATION LAW. 

ORDER 

THE ORDER OF THE REFEREE ENTERED MARCH 1 6, 197 6 IS REVERSED. 

WCB CASE NO. 75-4676 

JAMES CROOK, CLAIMANT 
DONALD ATCHISON, CLAIMANT'S ATTY. 
ROGER LUEDTKE, DEFENSE ATTY. 
ORDER 

AUGUST 26, 1976 

ON MARCH 30, 1976, THE EMPLOYER REQUESTED BOARD REVIEW OF THE 
REFEREE'S ORDER, DATED MARCH 22, 1976, WHICH AWARDED CLAIMANT 160 
DEGREES FOR 50 PER CENT UNSCHEDULED DISABILITY. CLAIMANT HAD SUF
FERED A COMPENSABLE INJURY ON AUGUST 14, 1975 FOR WHICH HE HAD BEEN 
AWARDED 3 0 DEGREES FOR 2 5 PER CENT UNSCHEDULED DISABILITY BY A DETER
MINATION ORDER MAILED SEPTEMBER 26, 1975 0 

THE BOARD IS NOW ADVISED THAT ON JUNE. 1 5, 1 9 7 6, IT WAS DETER
MINED THAT CLAIMANT HAD A VOCATIONAL HANDICAP AS A RESULT OF HIS 
INJURY OF AUGUST 1 4 • 1 974 AND A PROGRAM OF VOCATIONAL REHABILITATION 
WAS AUTHORIZED FOR HIM. THE BOARD HAS NO ALTERNATIVE BUT TO SET ASIDE 
THE ORDER OF THE REFEREE, DATED MARCH 2 2, 1 9 7 6, AND ALSO TO SET 
ASIDE THE DETERMINATION ORDER, MAILED SEPTEMBER 26, 1 975, ON THE 
BASIS THAT THE CLAIM CLOSURE WAS PREMATURE IN ALL.RESPECTS EXCEPT 
FOR THE DATE CLAIMANT WAS FOUND TO BE MEDICALLY STATIONARY. 

ORDER 

CLAIMANT'S CLAIM FOR HIS COMPENSABLE INJURY OF AUGUST 1 4, 1 974 
IS REMANDED TO THE EMPLOYER TO BE SUBMITTED TO THE EVALUATION DIVI
SION OF THE BOARD FOR CLOSURE LINDER ORS 6 5 6 • 2 6 8 UPON THE COMPLETION 
OR TERMINATION, AS THE CASE MAY BE, OF CLAIMANT'S AUTHORIZED VOCA
TIONAL REHABILITATION PROGRAM. 

-175 -

CONSIDER THE POSSIBILITY OF WORKMEN S COMPENSATION BEING IN OL ED.
THE REFEREE CONCLUDED THAT BECAUSE OF THE DIFFICULTY PRESENTED TO
AN EMPLOYER ON MAKING THE CORRECT DISTINCTION BETWEEN AN INDEPENDENT
CONTRACTOR AND AN EMPLOYEE THE DELAY BY THE CLUB IN PROCESSING THE
CLAIM WAS NOT UNREASONABLE. ASSESSMENT OF PENALTIES WAS NOT JUSTI
FIED HOWE ER, BECAUSE CLAIMANT PRE AILED AT THE HEARING ON THE
DENIAL OF HIS CLAIM, HIS ATTORNEY WAS ENTITLED TO A REASONABLE AT
TORNEY S FEE PAYABLE BY THE CLUB.

The BOARD, ON DE NO O RE IEW, RE ERSES THE REFEREE S ORDER

AND FINDS CLAIMANT TO BE AN INDEPENDENT CONTRACTOR. THERE IS NO E I
DENCE THAT THE CLUB EXERCISED ANY SUBSTANTIAL CONTROL O ER THE PRUN
ING PROJECT. THE CLUB* S GREENKEEPER, WHO NORMALLY TOOK CARE OF THE
CLUB S MAINTENANCE, HAD NO POWER OF CONTROL O ER EITHER CLAIMANT
OR HIS HELPER.

The boar is of the opinion that this case is analgous to

BOWSER  . SIAC (UNDERSCORED), 182 OR 4 2 ( 1 94 8 ) AND BUTTS  . SIAC
(UNDERSCORED), 193 OR 417 (1951) WHICH SET FORTH THE CRITERIA USED
TO DISTINGUISH AN EMPLOYEE FROM AN INDEPENDENT CONTRACTOR. IN THIS
CASE CLAIMANT INDEPENDENTLY CONTRACTED FOR THE PRUNING JOB, THERE
FORE, HE IS NOT ENTITLED TO BENEFITS UNDER THE PRO ISIONS OF THE WORK
MEN S COMPENSATION LAW.

ORDER
The ORDER OF  HE REFEREE EN ERED MARCH 1 6 , 1 97 6 IS REVERSED.

WCB CASE NO. 75-4676 AUGUST 26, 1976

JAMES CROOK, CLAIMANT
DONALD A CHISON, CLAIMAN S A  Y.
ROGER LUED KE, DEFENSE A  Y.
ORDER

On MARCH 3 0 , 1 9 7 6 , THE EMPLOYER REQUESTED BOARD RE IEW OF THE
REFEREE S ORDER, DATED MARCH 2 2 , 1 9 7 6 , WHICH AWARDED CLAIMANT 160
DEGREES FOR 50 PER CENT UNSCHEDULED DISABILITY. CLAIMANT HAD SUF
FERED A COMPENSABLE INJURY ON AUGUST 14, 1975 FOR WHICH HE HAD BEEN
AWARDED 3 0 DEGREES FOR 2 5 PER CENT UNSCHEDULED DISABILITY BY A DETER
MINATION ORDER MAILED SEPTEMBER 2 6 , 1 97 5 .

The BOARD IS NOW AD ISED THAT ON JUNE 1 5 , 1 97 6 , IT WAS DETER
MINED THAT CLAIMANT HAD A  OCATIONAL HANDICAP AS A RESULT OF HIS
INJURY OF AUGUST 1 4 , 1 9 74 AND A PROGRAM OF  OCATIONAL REHABILITATION
WAS AUTHORIZED FOR HIM. THE BOARD HAS NO ALTERNATI E BUT TO SET ASIDE
THE ORDE R OF THE REFEREE, DATED MARCH 2 2 , 1 9 76 , AND ALSO TO SET
ASIDE THE DETERMINATION ORDER, MAILED SEPTEMBER 2 6 , 1 97 5 , ON THE
BASIS THAT THE CLAIM CLOSURE WAS PREMATURE IN ALL RESPECTS EXCEPT
FOR THE DATE CLAIMANT WAS FOUND TO BE MEDICALLY STATIONARY.

ORDER
Claimant's claim for his compensable injury of august 14, 1974

IS REMANDED TO THE EMPLOYER TO BE SUBMITTED TO THE E ALUATION DI I
SION OF THE BOARD FOR CLOSURE UNDER ORS 6 5 6 . 2 6 8 UPON THE COMPLETION
OR TERMINATION, AS THE CASE MAY BE, OF CLAIMANT'S AUTHORIZED  OCA
TIONAL REHABILITATION PROGRAM.
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CASE NO. 75-4404 

RONALD LEWIS, CLAIMANT 
DANO' LEARY, CLAIMANT'S ATTY. 

DEPT. OF JUSTICE, DEFENSE ATTY 0 

REQUEST FOR REVIEW BY CLAIMANT 

AUGUST 26, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND PHILLIPS. 

CLAIMANT REQUESTED BOARD REVIEW OF THE REFEREE'S ORDER WHICH 

GRANTED HIM 64 DEGREES FOR 2 0 PER CENT UNSCHEDULED DISABILITY. CLAIM

ANT CONTENDS THE AWARD IS INADEQUATE. 

CLAIMANT SUFFERED A COMPENSABLE IN.JURY ON JANUARY 3 0, 1 975 

WHICH WAS DIAGNOSED BY DR. DAVIS AS THORACO-CERVICAL AND THORACO

LUMBAR STRAIN. 

0R. LILLY EXAMINED CLAIMANT ON FEBRUARY 24, 1975 AND FOUND 

CLAIMANT HAD 7 5 PER CENT NORMAL RANGE OF MOTION AND MILD SPASM AND 

A POSSIBLE HERNIATED LUMBAR DISC. ON FEBRUARY 26, 1975 DR. LILLY 

PERFORMED AN EXCISION OF A HERNIATED DISC AT L5 -St ON THE RIGHT. 

ON MAY 28, 1975 CLAIMANT WAS EXAMINED BY DR. TENNYSON WHO 
FOUND FULL RANGE OF MOTION AND NO SPASM. ON JUNE 2 7, 197 5 DR. TEN

NYSON RE LEASED CLAIMANT TO LIGHT DUTY WORK AS OF JUNE 3 0, 1 9 7 5. 

ON JULY 11, 1975 DR. TENNYSON DIAGNOSED POSSIBLE RECURRENT 

PROTRUDED INTERVERTEBRAL DISC WITH MUCH FUNCTIONAL OVERLAY AND 

ORDERED A MYELOGRAM WHICH PROVED NEGATIVE. ON JULY 2 9, 197 5 HE 

RECOMMENDED CLAIM CLOSURE, AGAIN STRESSING MUCH FUNCTIONAL OVERLAY. 

fN HIS CLOS I NG RE PORT OF AUGUST 2 6, 1 9 7 5, DR. TENNYSON FOUND 

'MODERATE SUBJECTIVE AND MINIMAL OBJECTIVE Flf'!DINGS OF PERMANENT PAR

TIAL DISABILITY' AND RECOMMENDED VOCATIONAL REHABILITATION AND NO 

ENGAGEMENT IN ANY OCCUPATION WHICH INVOLVED HEAVY MANUAL LABOR. 

A DETERMINATION ORDER ISSUED ON DECEMBER 12, 1975 GRANTED 
CLAIMANT AN AWARD OF 3 2 DEGREES FOR 1 0 PER CE NT UNSCHEDULED LOW 

BACK DISABILITY. 

THE RE FE REE FOUND THAT ALTHOUGH CLAIMANT'S OBJECTIVE PHYSICAL 

FINDINGS WERE MINIMAL, NEVERTHELESS, CLAIMANT IS PRECLUDED FROM RE

TURNING TO HIS REGULAR OCCUPATION. HE CONCLUDED THAT CLAIMANT WAS 

ENTITLED TO AN ADDITIONAL_ 32 DEGREES FOR HIS LOSS OF WAGE EARNING 

CAPACITY. 

THE BOARD, ON DE NOVO REVIEW, CONCURS WITH THE FINDINGS AND 

CONCLUSIONS OF THE REFEREE. 

ORDER 

THE ORDER OF THE REFEREE, DATED APRIL 14, 1976, IS AFFIRMED. 

-1 76-

WCB CASE NO. 75-4404 1976AUGUST 26,

RONALD LEWIS, CLAIMAN DAN O' LEARY, CLAIMANT* S ATTY.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR RE IEW BY CLAIMANT

Reviewe by boar members wilson an Phillips.

Claimant requeste boar review of the referee’s or er which

GRANTED HIM 64 DEGREES FOR 2 0 PER CENT UNSCHEDULED DISABILITY. CLAIM
ANT CONTENDS THE AWARD IS INADEQUATE.

Claimant suffere a compensable injury on January 3 o , 1975
WHICH WAS DIAGNOSED BY DR. DA IS AS THORACO-CER ICAL AND THORACO
LUMBAR STRAIN.

Dr. LILLY EXAM I NED CLAI MANT ON FEBRUARY 2 4 , 1 97 5 AND FOUND
CLAIMANT HAD 7 5 PER CENT NORMAL RANGE OF MOTION AND MILD SPASM AND
A POSSIBLE HERNIATED LUMBAR DISC. ON FEBRUARY 2 6 , 1 97 5 DR. LILLY
PERFORMED AN EXCISION OF A HERNIATED DISC AT L5-S1 ON THE RIGHT.

On MAY 2 8 , 1 97 5 CLAIMANT WAS EXAMINED BY DR. TENNYSON WHO
FOUND FULL RANGE OF MOTION AND NO SPASM. ON JUNE 2 7 , 1 975 DR. TEN
NYSON RELEASED CLAIMANT TO LIGHT DUTY WORK AS OF JUNE 3 0 , 1 9 7 5 .

On JULY 1 1 , 1 975 DR. TENNYSON DIAGNOSED POSSIBLE RECURRENT
PROTRUDED INTER ERTEBRAL DISC WITH MUCH FUNCTIONAL O ERLAY AND
ORDERED A MYELOGRAM WHICH PRO ED NEGATI E. ON JULY 2 9 , 1 97 5 HE
RECOMMENDED CLAIM CLOSURE, AGAIN STRESSING MUCH FUNCTIONAL O ERLAY.

In HIS CLOSING REPORT OF AUGUST 2 6 , 1 97 5 , DR. TENNYSON FOUND
'mo erate subjective an minimal objective fin ings of permanent par
ti l DISABILITY* AND RECOMMENDED  OCATIONAL REHABILITATION AND NO
ENGAGEMENT IN ANY OCCUPATION WHICH IN OL ED HEA Y MANUAL LABOR.

A DETERMINATION ORDER ISSUED ON DECEMBER 1 2 , 1 97 5 GRANTED
CLAIMANT AN AWARD OF 32 DEGREES FOR 10 PER CENT UNSCHEDULED LOW
BACK DISABILITY.

The referee found th t  lthough cl im nt s objective PHYSICAL
FINDINGS WERE MINIMAL, NE ERTHELESS, CLAIMANT IS PRECLUDED FROM RE
TURNING TO HIS REGULAR OCCUPATION. HE CONCLUDED THAT CLAIMANT WAS
ENTITLED TO AN ADDITIONAL 3 2 DEGREES FOR HIS LOSS OF WAGE EARNING
CAPACITY.

The boar , on  e novo review, concurs with the fin ings an 

CONCLUSIONS OF THE REFEREE.

ORDER
The ORDER OF THE REFEREE, DATED APRIL 1 4 , 1 97 6 , IS AFFIRMED.
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CASE NO. 74-3310 

GEORGE R. SIMON, CLAIMANT 
FORD AND COWLING, CLAIMANT'S ATTYS, 

DE:PT. OF JUSTICE, DEFENSE ATTY. 
REQUEST FOR REVlEW BY SAIF 

AUGUST 26, 1976 

REVIEWED BY BOARD MEMBERS MOORE AND PHILLIPS, 

THE STATE ACCIDENT INSURANCE FUND REQUESTS BOARD REVIEW OF THE 

REFEREE'S ORDER WHICH REMANDED CLAIMANT'S CLAIM TO IT FOR PAYMENT 

OF BENEFITS, AS PROVIDED BY LAW, AND AWARDED CLAIMANT'S ATTORNEY 

A REASONABLE ATTORNEY'S FEE OF t, 7 0 0 DOLLARS. 

CLAIMANT JS 47 YEARS OLD, HE HAS BEEN A MINISTER SINCE 1957 AND 
SINCE t 966 SERVED THE WOLF CREEK ALLIANCE COMMUNITY CHURCH, COM

MENCING IN EARLY I 974 AND UNTIL HIS MYOCARDIAL INFARCTION OF JUNE 14, 

1974, CLAIMANT HAD A LOAD MUCH HEAVIER THAN USUAL, IT CONSISTED, IN 

PART, OF THE COUNSELING OF SEVERAL FAMILIES ON THE VERGE OF BREAKING 

UP AND OTHER UPSETTING INCIDENTS WHICH CAUSED CLAIMANT TO SHOW MANI

FESTATIONS OF STRESS WHICH WERE OBSERVABLE BY THE MEMBERS OF HIS 

CHURCH, TO WIT - HIS SERMONS HAD BECOME ERRATIC, DISJOINTED AND HOS-

TILE. IT WAS SUGGESTED THAT HE REDUCE HIS WORK LOAD AND HE DID NOT 

PREACH A SERMON ON THE SUNDAY PRECEDING THE DATE OF THE HEART ATTACK, 

CLAIMANT WAS THE ONLY MINISTER IN THE IMMEDIATE AREA AND WAS 

CONSTANTLY ON THE GO AND HE WAS ALSO cor~CERNED WITH A SITUATION IN

VOLVING A' HIPPY' ELEMENT VERSUS THE 'STRAIGHT' SOCIETY IN THE AREA. 

THE UPSETTING INCIDENTS HERETOFORE ALLUDED TO, WHICH PRECEDED THE 

HEART ATTACK INCLUDED A SHOOTING, ATTEMPTED SUICIDES AND OTHER UP

SETTING ACTIVITIES ALL WHICH HAD AN ADVERSE EFFECT ON THE CLAIMANT, 

0N JUNE 13, 1974 CLAIMANT WEt,T TO MEDFORD WITH HIS WIFE - HE 
HAD TO CONCLUDE SOME WORK RELATING TO A BERf~Y PATCH WHICH BELONGED 

TO CLAIMANT'S RELATIVES AND ALSO CONTACT A MAN WHOM HE HOPED TO IN

DUCE TO TRANSFER SOME PROPERTY TO THE CHURCH, CLAIMANT WAS SOME-

WHAT APPREHENSIVE ABOUT THIS LATTER MATTER, HE WENT TO SEE THE 

GENTLEMAN BUT FOUND THAT HE WAS NOT AT HOME, SHORTLY THEREAFTER, 

CLAIMANT AND HIS WIFE WENT INTO A MEN'S STORE TO BUY A SUIT, AT THAT 

TIME THE SYMPTOMS COMMENCED, 

CLAIMANT'S FAMILY DOCTOR, DR, ROBERTS, TESTIFIED THAT CLAIMANT 

WAS A 'TYPE A' PERSONALITY, I, E,, A PERSON WHO IS GENERALLY TENSE, 

COMPULSIVE AND ANXIOUS TO SUCCEED, DR, ROBERTS HAD TREATED CLAIMANT 

SINCE 1953 AND TESTIFIED THAT THE CLAIMANT'S GENERAL WORK SITUATION 

REGARDING THE CHURCH IN THE MONTHS PR !OR TO JUNE 1 4, 1 9 7 4 WAS -OF A 

MATERIAL CONTRIBUTING CAUSE TO CLAIMANT'S MYOCARDIAL INFARCTION. 

OR. DYSART, DIAGNOSTICIAN AND INTERNIST, EXPRESSED AN OPINION 

THAT THE UNUSUAL STRESS IN CONNECTION WITH CLAIMANT'S CHURCH ACTI

VITIES TOGETHER WITH HIS SUPERVISION OF THE PICl<;:ING OF HIS FATHER'S 

STRAWBERRY FIELD IN MEDFORD WERE SUBSTANTIAL CONTRIBUTING CAUSES 

OF THE MYOCARDIAL INFARCTION, DR, HALL, INTERNIST, TESTIFIED THAT 

HE DID NOT FEEL STRESS EVOKED EITHER CORONARY DISEASE. OR HEART DI
SEASE AND THAT CLAIMANT'S WORK STRESSES DID NOT CAUSE THE HEART 
ATTACK NOR WERE THEY A MATERIAL CONTRIBUTING FACTOR IN THE DEVELOP
MENT OF THE CORONARY ARTE RY DISEASE. DR. PARCHER 0 A MEDICAL DIRECTOR 

FOR THE FUND 0 AGREED. 

THE REFEREE FOUND THAT CLAIMANT'S BERRY FIELD ACTIVITIES HAD 

MINIMAL IMPACT ON HIS GENERAL .STRESS POSTURE. HE ALSO FOUND THAT 

-1 77 -

WCB CASE NO. 74-3310 1976AUGUST 26,

GEORGE R. SIMON, CLAIMANT
FORD AND COWLING, CLAIMANT'S ATTYS.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR RE IEW BY SAIF

Reviewe by boar members moore an Phillips.

The S A E ACCIDEN INSURANCE FUND REQUES S BOARD REVIEW OF  HE
REFEREE'S ORDER WHICH REMANDED CLAIMAN 'S CLAIM  O I FOR PAYMEN 
OF BENEFI S, AS PROVIDED BY LAW, AND AWARDED CLAIMAN 'S A  ORNEY
A REASONABLE A  ORNEY'S FEE OF 1,700 DOLLARS.

Claimant is 47 years ol , he has been a minister since 1957 an 

SINCE 1 96 6 SER ED THE WOLF CREEK ALLIANCE COMMUNITY CHURCH. COM
MENCING IN EARLY 1 9 74 AND UNTIL HIS MYOCARDIAL INFARCTION OF JUNE 14,
1 9 74 , CLAIMANT HAD A LOAD MUCH HEA IER THAN USUAL. IT CONSISTED, IN
PART, OF THE COUNSELING OF SE ERAL. FAMILIES ON THE  ERGE OF BREAKING
UP AND OTHER UPSETTING INCIDENTS WHICH CAUSED CLAIMANT TO SHOW MANI
FESTATIONS OF STRESS WHICH WERE OBSER ABLE BY. THE MEMBERS OF HIS
CHURCH, TO WIT HIS SERMONS HAD BECOME ERRATIC, DISJOINTED AND HOS
TILE. IT WAS SUGGESTED THAT HE REDUCE HIS WORK LOAD AND HE DID NOT
PREACH A SERMON ON THE SUNDAY PRECEDING THE DATE OF THE HEART ATTACK.

Claimant was the only minister in the imme iate area an was

CONSTANTLY ON THE GO AND HE WAS ALSO CONCERNED WITH A SITUATION IN
 OL ING A hippy ELEMENT  ERSUS THE str ight SOCIETY IN THE AREA.
THE UPSETTING INCIDENTS HERETOFORE ALLUDED TO, WHICH PRECEDED THE
HEART ATTACK INCLUDED A SHOOTING, ATTEMPTED SUICIDES AND OTHER UP
SETTING ACTI ITIES ALL WHICH HAD AN AD ERSE EFFECT ON THE CLAIMANT.

On JUNE 1 3 , 1 9 74 CLAIMANT WENT TO MEDFORD WITH HIS WIFE HE
HAD TO CONCLUDE SOME WORK RELATING TO A BERRY PATCH WHICH BELONGED
TO CLAIMANT'S RELATI ES AND ALSO CONTACT A MAN WHOM HE HOPED TO IN
DUCE TO TRANSFER SOME PROPERTY TO THE CHURCH. CLAIMANT WAS SOME
WHAT APPREHENSI E ABOUT THIS LATTER MATTER. HE WENT TO SEE THE
GENTLEMAN BUT FOUND THAT HE WAS NOT AT HOME, SHORTLY THEREAFTER,
CLAIMANT AND HIS WIFE WENT INTO A MEN'S STORE TO BUY A SUIT. AT THAT
TIME THE SYMPTOMS COMMENCED.

Claimant s family  octor,  r. Roberts, testifie that claimant
WAS A 'TYPE  PERSONALITY, I.E. , A PERSON WHO IS GENERALLY TENSE,
COMPULSI E AND ANXIOUS TO SUCCEED. DR. ROBERTS HAD TREATED CLAIMANT
SINCE 1 9 5 3 AND TESTIFIED THAT THE CLAIMANT'S GENERAL WORK SITUATION
REGARDING THE CHURCH IN THE MONTHS PRIOR TO JUNE 1 4 , 1 9 74 WAS OF A
MATERIAL CONTRIBUTING CAUSE TO CLAIMANT S MYOCARDIAL INFARCTION.

Dr.  ysart,  iagnostician an internist, expresse an opinion
THAT THE UNUSUAL STRESS IN CONNECTION WITH CLAIMANT'S CHURCH ACTI
 ITIES TOGETHER WITH HIS SUPER ISION OF THE PICKING OF HIS FATHER'S
STRAWBERRY FIELD IN MEDFORD WERE SUBSTANTIAL CONTRIBUTING CAUSES
OF THE MYOCARDIAL INFARCTION. DR. HALL, INTERNIST, TESTIFIED THAT
HE DID NOT FEEL STRESS E OKED EITHER CORONARY DISEASE OR HEART DI
SEASE AND THAT CLAIMANT1 S WORK STRESSES DID NOT CAUSE THE HEART
ATTACK NOR WERE THEY A MATERIAL CONTRIBUTING FACTOR IN THE DE ELOP
MENT OF THE CORONARY ARTERY DISEASE. DR. PARCHER, A MEDICAL DIRECTOR
FOR THE FUND, AGREED.

The referee foun that claimant s berry fiel activities ha 
MINIMAL IMPACT ON HIS GENERAL STRESS POSTURE. HE ALSO FOUND THAT
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FACT THAT THE ATTACK DID NOT OCCUR DURING DIRECT OR INDIRECT AD

MINISTERIAL DUTIES DID NOT NECESSARILY PROVE A NON-CONNECTION. HE 

FOUND CLAIMANT WAS UNDER GENERAL STRESS AND HAD BEEN FOR SEVERAL 

MONTHS. HE ALSO FOUND THAT ON THAT PARTICULAR MORNING HE WAS UNDER 

APPREHENSION ASSOCIATED WITH THE POSSIBLE VISIT WITH THE GENTLEMAN 

WHOM HE HOPED TO INDUCE TO GIVE PROPERTY TO THE CHURCH. 

THE REF.EREE CONCLUDED THE PREPONDERANCE OF THE EVIDENCE ES

TABLISHED THAT CLAIMANT'S EMPLOYMENT WAS A MATERIAL CONTRIBUTING 

FACTOR CAUSING THE HEART ATTACK ON JUNE 1 4, 197 4 AND THAT THE CLAIM 

WAS l.:OMPENSABLE. 

THE BOARD, ON DE NOVO REVIEW, AFFIRMS AND ADOPTS THE FINDINGS 

AND CONCLUSIONS OF THE REFEREE. 

ORDEi~ 

THE ORDER OF THE REFEREE DP..TE:D DECEMBER 29, 1975 IS AFFIRMED. 

CLAIMANT'S COUNSEL IS AWARDED AS A REASOr-.iABLE ATTORNEY'S FEE 

FOR HIS SERVICES IN CONNECTION WITH HIS BOARD REVIEW, THE SUM OF 350 
DOLLARS, PAYABLE BY THE STATE ACCIDENT INSURANCE FUND. 

WCB CASE NO. 76-195 

THE BENEFICIARIES OF 

LORN ASELSON, DECEASED 
ROBERT MCKEE, CLAIMANT'S ATTY. 

DARYLL KLEIN, DEFENSE ATTY. 

REQUEST FOR REVIEW BY EMPLOYER 

AUGUST 26, 1976 

REVIEWED BY BOARD MEMBERS MOORE AND PHILLIPS. 

THE EMPLOYER SEEKS REVIEW BY THE BOARD OF THE REFEREE'S ORDER 

WHICH DIRECTED IT TO REINSTATE CLAIMANT'S WIDOW'S BENEFITS AND PAY 

TO HER ALL OF HER BENEFITS FROM THE DATE SAID BENEFITS WERE TERMIN

ATED, ALLOWING THE EMPLOYER A CREDIT FOR A LUMP SUM MADE TO CLAIMANT. 

CLAIMANT IS THE WIDOW OF LORN ASELSON WHO SUFFERED A COMPEN

SABLE HEART ATTACK ON MARCH 22, 1972 WHICH RESULTED IN HIS DEATH ON 

SEPTEMBER 21, 1972 • A DETERMINATION ORDER ENTERED JANUARY 3, 1 973 

AWARDED CLAIMANT'S WIDOW BENEFITS WHICH SHE CONTINUED TO RECEIVE 

UNTIL DEC£ MBE R 2 9, 1 9 7 3 WHEN SHE MARRIED RUDOLPH HI LL, 

ON FEBRUARY 2 0, 197 5 CLAIMANT OBTAINED A DECREE OF ANNULMENT 

AND THE MARRIAGE WAS DECLARED VOID, AB INITIO, AS OF DECEMBER 2 9, 

1 9 7 3 • 

CLAIMANT REQUESTED REINSTATEMENT OF HER WIDOW'S BENEFITS AND 

THE EMPLOYER DENIED THAT RE QUE ST ON DECEMBER 1 9, 1 9 7 3, STATING THAT 

CLAIMANT HAD BEEN LEGALLY MARRIED AND, THEREFORE, HAD TERMINATED 

HER RIGHT TO SUCH BENEFITS. 

THE REFEREE FOUND THAT THE DECREE OF ANNULMENT HAO RENDERED 
THE MARRIAGE VOID, AB INITIO, AS OF DECEMBER 2 9, 1973, THEREFORE, 
CLAIMANT WAS NEVER MARRIED TO MR. HILL AND SHE WAS ENTITLED TO HAVE 
HER w1oow• s BENEFITS REINSTATED. 

THE BOARD, ON DE NOVO REVIEW, AFFIRMS AND ADOPTS THE FINDINGS 

AND CONCLUSIONS REACHED BY THE REFEREE. 

-178-

THE FACT THAT THE ATTACK DID NOT OCCUR DURING DIRECT OR INDIRECT AD-
MINISTERIAL DUTIES DID NOT NECESSARILY PRO E A NON-CONNECTION. HE
FOUND CLAIMANT WAS UNDER GENERAL STRESS AND HAD BEEN FOR SE ERAL
MONTHS. HE ALSO FOUND THAT ON THAT PARTICULAR MORNING HE WAS UNDER
APPREHENSION ASSOCIATED WITH THE POSSIBLE  ISIT WITH THE GENTLEMAN
WHOM HE HOPED TO INDUCE TO GI E PROPERTY TO THE CHURCH.

The referee conclu e the prepon erance of the evi ence es
t blished THAT CLAIMANT S EMPLOYMENT WAS A MATERIAL CONTRIBUTING
FACTOR CAUSING THE HEART ATTACK ON JUNE 1 4 , 1 9 74 AND THAT THE CLAIM
WAS COMPENSABLE.

The boar , on  e novo review, affirms an a opts the fin ings

AND CONCLUSIONS OF  HE REFEREE.

ORDER
The order of the referee dated December 29, 1975 is affirmed.

Claima t’s cou sel is awarded as a reaso able attor ey’s fee
FOR HIS SER ICES IN CONNECTION WITH HIS BOARD RE IEW, THE SUM OF 350
DOLLARS, PAYABLE BY THE STATE ACCIDENT INSURANCE FUND.

WCB CASE NO. 76-195 AUGUST 26, 1976

THE BENEFICIARIES OF

LORN ASELSON, DECEASEDROBER MCKEE, CLAIMAN S A  Y.
DARYLL KLEIN, DEFENSE A  Y.
REQUES FOR REVIEW BY EMPLOYER

Reviewe by boar members moore an Phillips.

The employer seeks review by the boar of the referee s or er
WHICH DIRECTED IT TO REINSTATE CLAIMANT S WIDOW S BENEFITS AND PAY
TO HER ALL OF HER BENEFITS FROM THE DATE SAID BENEFITS WERE TERMIN
ATED, ALLOWING THE EMPLOYER A CREDIT FOR A LUMP SUM MADE TO CLAIMANT.

Claimant is the wi ow of lorn aselson who suffere a compen
s ble HEART ATTACK ON MARCH 2 2 , 1 9 72 WHICH RESULTED IN HIS DEATH ON
SE PTEMBE R 2 1 , 1 9 7 2 . A DETERMINATION ORDER E NTE RED JANUARY 3 , 1973
AWARDED CLAIMANT S WIDOW BENEFITS WHICH SHE CONTINUED TO RECEI E
UNTIL DECEMBER 2 9 , 1 97 3 WHEN SHE MARRIED RUDOLPH HILL.

On FEBRUARY 2 0 , 1 9 7 5 CLAIMANT OBTAINED A DECREE OF ANNULMENT
AND THE MARRIAGE WAS DECLARED  OID, AB INITIO, AS OF DECEMBER 29,
1 9 7 3 .

Claimant requeste reinstatement of her wi ow s benefits an 
THE EMPLOYER DENIED THAT REQUEST ON DECEMBER 1 9 , 1 973 , STATING THAT
CLAIMANT HAD BEEN LEGALLY MARRIED AND, THEREFORE, HAD TERMINATED
HER RIGHT TO SUCH BENEFITS.

The REFEREE FOUND THAT THE DECREE OF ANNULMENT HAD RENDERED
THE MARRIAGE  OID, AB INITIO, AS OF DECEMBER 2 9 , 1 97 3 , THEREFORE,
CLAIMANT WAS NE ER MARRIED TO MR. HILL AND SHE WAS ENTITLED TO HA E
HER WIDOW S BENEFITS REINSTATED.

The boar , on  e novo review, affirms an a opts the fin ings

AND CONCLUSIONS REACHED BY  HE REFEREE.
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THE ORDER OF THE REFEREE, DATED APRIL 9, 1 9 7 6, IS AFFIRMED. 

WCB CASE NO. 75-1870 

DONALD CHRISTIAN, CLAIMANT 
MILO POPE, CLAIMANT'S ATTY. 
DEPT. OF JUSTICE, DEFENSE ATTY. 
REQUEST FOR REVIEW BY SAIF 

AUGUST 26, 1976 

REVIEWED BY BOARD ,MEMBERS WILSON AND MOORE. 

THE STATE ACCIDENT INSURANCE FUND REQUESTS REVIEW BY THE BOARD 
OF THE REFEREE'S ORDER WHICH DIRECTED IT TO ACCEPT CLAIMANT'S CLAIM 

AND PROVIDED HIM WITH BENEFITS PURSUANT TO LAW AND TO PAY CLAIMANT'S 
ATTORNEY A REASONABLE ATTORNEY FEE IN THE AMOUNT OF 5 0 0 DOLLARS. 

THERE WERE THREE ISSUES PRESENTED TO THE REFEREE AT THE 
HEARING - ( 1) IS CLAIMANT'S RIGHT TO A HEARING BARRED FOR FAILURE TO 

REQUEST THE HEARING WITHIN 6 0 DAYS AFTER THE FUND'S DENIAL? (2) WAS 
CLAIMANT'S COMPENSABLE INJURY OF AUGUST 5, 19 74 DISABLING OR NON-
DISABLING? (3) DID SYMPTOMS ARISING AFTER AN INCIDENT OCCURRING ON 

OR ABOUT OCTOBER 1 2 , 1974 RE SUI_ T FROM AGGRAVATION OR FROM A NEW 
INJURY? 

THE REFEREE FOUND THAT CLAIMANT'S ORIGINAL REQUEST FOR A HEAR
ING WAS RECEIVED BY THE FUND ON MAY 6, 1 975 WHO FORWARDED IT TO THE 
HEARINGS DIVISION OF THE BOARD WHICH RECEIVED IT ON MAY 9, 1975, MORE 
THAN 6 0 DAYS AFTER THE DATE OF Tl-!E FUND'S DENIAL OF MARCH 3, 197 5 • ON 
AUGUST 2. 2 1 1 9 7 5 THE HEARINGS DIVISION RECEIVED A REQUEST FOR A HEAR ING 
FROM CLAIMANT'S COUNSEL, THIS WAS WITHIN THE 18 0 DAYS OF THE DATE OF 
THE DENIAL. CLAIMANT'S REQUEST FOR A HEARING IS BARRED UNLESS IT IS 

FILED WITHIN 180 DAYS AND CLAIMANT ESTABLISHES AT A HEARING THAT 

THERE WAS GOOD CAUSE FOR FAILING TO FILE WITHIN 60 DAYS (UNDERSCORED). 

THE REFEREE FOUND SUFFICIENT EVIDENCE TO SUPPORT HIS CONCLU
SIONS THAT CLAIMANT HAD ATTEMPTED TO OBTAIN THE SERVICES OF THE 
SEVERAL ATTORNEYS WITHOUT ANY SUCCESS UNTIL FINALLY MR. POPE UNDER
TOOK TO REPRESENT HIM AND THIS CONSTITUTED GOOD CAUSE FOR CLAIMANT'S 

FAILURE TO REQUEST A HEARING WITHIN 60 DAYS. THEREFORE, HIS RIGHT TO 
SUCH A HEARING WAS NOT BARRED BY ORS 6 5 6 • 3 1 9 • 

ON AUGUST 5, 1974 CLAIMANT FELL FROM A LOG BUNK AND SUSTAINED 
WHAT WAS DIAGNOSED BY DR. PFEIFFER, D. C,, AS 'AN APPARENT MODERATE 

STRAIN OF THE PARAVERTEBRAL STRUCTURES Or THE LUMBOSACRAL REGION •• ~ 
HE DID NOT THINK CLAIMANT WOULD LOSE MORE THAN FIVE DAYS FROM WORK 
OR THAT HE WOULD SUFFER ANY PERMANENT DISABILITY. CLAIMANT, ON 

AUGUST 8, FILED HIS REPORT OF INJURY. ON THAT SAME DAY THE EMPLOYER 
ACKNOWLEDGED THE INJURY AND NOTED THAT CLAIMANT HAD LEFT WORK AT THE 

END OF AUGUST 6, 1974 AND 'RETURNING TO WORK AUGUST 1 2, 197 4 ', THE 

FUND ACCEPTED THE CLAIM AS A NON-DISABLING INJURY ON AUGUST 2 O_. I 9 7 4. 

AT THE· HEARING THE FUND MOVED TO DISMISS THE REQUEST FOR HEAR
ING AS PREMATURE BECAUSE THERE WAS STILL A QUESTION AS TO WHETHER OR 

NOT CLAIMANT'S INJURY WAS DISABLING OR NON-DISABLING AND THE REFEREE 

LACKED JURISDICTION BECAUSE CLAIMANT HAD NOT REQUESTED A DETERMINA

TION ON SUCH QUESTION PURSUANT TO ORS 656.268. BECAUSE OF THE NEED 
TO LITIGATE THE PROPRIETY OF THE FUND'S DENIAL OF MARCH 3, 19 75 AND 

THE FACT THAT HAD A DETERMINATION BEEN DULY APPLIED FOR AND OBTAINED, 

-1 7 9 -

ORDER
The ORDER OF THE REFEREE, DATED APRIL 9 , 1 9 76 , IS AFFIRMED.

WCB CASE NO. 75-1870 AUGUST 26, 1976

DONALD CHRISTIAN, CLAIMANT
MILO POPE, CLAIMANT'S ATTY.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR RE IEW BY SAIF

Reviewe by boar members wilson an moore,

The state acci ent insurance fun requests review by the boar 
OF THE REFEREE'S ORDER WHICH DIRECTED IT TO ACCEPT CLAIMANT S CLAIM
AND PRO IDED HIM WITH BENEFITS PURSUANT TO LAW AND TO PAY CLAIMANT S
ATTORNEY A REASONABLE ATTORNEY FEE IN THE AMOUNT OF 5 0 0 DOLLARS.

There were three issues presente to the referee at the
HEARING ( 1 ) IS CLAIMANT S RIGHT TO A HEARING BARRED FOR FAILURE TO
REQUEST THE HEARING WITHIN 60 DAYS AFTER THE FUND S DENIAL? (2) WAS
CLAIMANT'S COMPENSABLE INJURY OF AUGUST 5 , 1 9 74 DISABLING OR NON
DISABLING? (3) DID SYMPTOMS ARISING AFTER AN INCIDENT OCCURRING ON
OR ABOUT OCTOBER 1 2 , 1 9 74 RESULT FROM AGGRA ATION OR FROM A NEW
INJURY?

The REFEREE FOUND THAT CLAIMANT'S ORIGINAL REQUEST FOR A HEAR
ING WAS RECEI ED BY THE FUND ON MAY 6 , 1 9 75 WHO FORWARDED IT TO THE
HEARINGS DI ISION OF THE BOARD WHICH RECEI ED IT ON MAY 9 , 1 9 75, MORE
THAN 6 0 DAYS AFTER THE DATE OF THE FUND'S DENIAL OF MARCH 3 , 1 97 5 . ON
AUGUST 22 , 1 9 7 5 THE HEARINGS DI ISION RECEI ED A REQUEST FOR A HEARING
FROM CLAIMANT S COUNSEL, THIS WAS WITHIN THE 180 DAYS OF THE DATE OF
THE DENIAL. CLAIMANT S REQUEST FOR A HEARING IS BARRED UNLESS IT IS
FILED WITHIN 180 DAYS AND CLAIMANT ESTABLISHES AT A HEARING THAT
THERE WAS GOOD CAUSE FOR FAILING TO FILE WITHIN 6 0 DAYS (UNDERSCORED) .

The referee foun sufficient evi ence to support his conclu

sions THAT CLAIMANT HAD ATTEMPTED TO OBTAIN THE SER ICES OF THE
SE ERAL ATTORNEYS WITHOUT ANY SUCCESS UNTIL FINALLY MR. POPE UNDER
TOOK TO REPRESENT HIM AND THIS CONSTITUTED GOOD CAUSE FOR CLAIMANT S
FAILURE TO REQUEST A HEARING WITHIN 6 0 DAYS. THEREFORE, HIS RIGHT TO
SUCH A HEARING WAS NOT BARRED BY ORS 656.319.

On AUGUST 5 , 1 9 74 CLAIMANT FELL FROM A LOG BUNK AND SUSTAINED
WHAT WAS DIAGNOSED BY DR. PFEIFFER, D.C. , AS AN APPARENT MODERATE
STRAIN OF THE PARA ERTEBRAL STRUCTURES OF THE LUMBOSACRAL REGION. . ;
HE DID NOT THINK CLAIMANT WOULD LOSE MORE THAN FI E DAYS FROM WORK
OR THAT HE WOULD SUFFER ANY PERMANENT DISABILITY. CLAIMANT, ON
AUGUST 8, FILED HIS REPORT OF INJURY. ON THAT SAME DAY THE EMPLOYER
ACKNOWLEDGED THE INJURY AND NOTED THAT CLAIMANT HAD LEFT WORK AT THE
END OF AUGUST 6 , 1 974 AND RETURNING TO WORK AUGUST 1 2 , 1 974 . THE
FUND ACCEPTED THE CLAIM AS A NON-DISABLING INJURY ON AUGUST 2 0 , 1 9 74 .

At the HEARING THE FUND moved to dismiss the request for he r

ing AS PREMATURE BECAUSE THERE WAS STILL A QUESTION AS TO WHETHER OR
NOT CLAIMANT'S INJURY WAS DISABLING OR NON-DISABLING AND THE REFEREE
LACKED JURISDICTION BECAUSE CLAIMANT HAD NOT REQUESTED A DETERMINA
TION ON SUCH QUESTION PURSUANT TO ORS 6 5 6 . 2 6 8 . BECAUSE OF THE NEED
TO LITIGATE THE PROPRIETY OF THE FUND'S DENIAL OF MARCH 3 , 1 9 75 AND
THE FACT THAT HAD A DETERMINATION BEEN DULY APPLIED FOR AND OBTAINED,
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WOULD BE SUB0JECT TO AFFIRMANCE, MODIFICATION OR REVERSAL BY A 

REFEREE SHOULD EITHER PARTY REQUEST A HEARING ON IT, THE REFEREE DENIED 

THE MOTION. FURTHERMORE, THE REFEREE NOTED THE ABSENCE OF ANY NOTICE 

TO CLAIMANT OF HIS HEARING AND AGGRAVATION RIGHTS, INCLUDING THE Rl~HT 

TO OBJECT TO THE DECISION THAT HIS INJURY WAS NON-DISABLING. 

THE REFEREE FOUND THAT CLAIMANT HAD BEEN TEMPORARILY AND TO

TALLY DISABLED FROM AUGUST 7 THROUGH AUGUST I 1 , A TOTAL OF THREE 

WORK DAYS, BECAUSE OF HIS INJURY AND, PURSUANT TO ORS 6 5 6. 2 t O, A 

WORKMAN IS NOT ENTITLED TO RECEIVE COMPENSATION FOR TEMPORARY TOTAL 

DISABILITY IF HE IS TEMPORARILY DISABLED FOR ONLY THREE DAYS. THERE

FORE, HE CONCLUDED THAT THE INJURY OF AUGUST 5, 1974 WAS A NON-DISABLING 

INJURY• 

ALTHOUGH CLAIMANT RETURNED TO WORK ON AUGUST t 2, ACTUALLY HE 
CAME BACK ONLY LONG ENOUGH TO QUIT HIS JOB AS A TRUCK DRIVER, STATING 

HE HAD ACCEPTED EMPLOYMENT AS A PARTS AND SERVICE MANAGER IN AN AUTO 

DEALERSHIP. CLAIMANT WAS ABLE TO WORK BUT, ACCORDING TO HIS TESTI

MONY, HIS BACK CAUSED HIM PAIN. ON SEPTEMBER 1 0, CLAIMANT RETURNED 

TO SEE DR. PFEIFFER, STATING HE HAD SOME MILD SYMPTOMS IN THE LUMBO

SACRAL REGION - AFTER A ROUTINE TREATMENT HE WAS AGAIN CONSIDERED 

ASYMPTOMATIC. DR. PFEIFFER HAS NOT SEEN CLAIMANT SINCE SEPTEMBER 1 0, 

BUT STATED THAT, AS OF THAT DATE, HE WAS FREE OF SYMPTOMS AND DID 

NOT HAVE, NOR WOULD HE HAVE ANY DISABILITY OF A PERMANENT NATURE AS 

A RESULT OF AN AUGUST 5, t 974 INJURY. 

ON OCTOBER 12, t 974 CLAIMANT WAS HELPING A FRIEND MOVE SOME 

HOUSEHOLD BELONG! NGS AT WHICH TIME HE SUFFERED LOW BACK PAIN WHICH 

REQUIRED MEDICAL ATTENTION, INCLUDING HOSPITALIZATION. DR. DONALD 

D. SM ITH WAS OF THE OPINION THAT THE INJURY THAT CAUSED CLAIMANT TO 

BE HOSPITALIZED IN OCTOBER, 1974 WAS VERY MINOR AND APPARENTLY 

REPRESENTED AN AGGRAVATION OF i-llS EARLIER INJURY. 

THE REFEREE FOUND CLAIMANT HAD SUFFERED AN APPARENTLY MINOR 

INJURY IN AUGUST FROM WHICH HE HAD NEVER COMPLETELY RECOVERED. THE 

MARKED INCREASE IN CLAIMANT'S SYMPTOMS IN THE SAME BODY AREA AS A 
RESULT OF THE OCTOBER INCIDENT BROUGHT ABOUT BY A RELATIVELY SLIGHT 

PROVOCATION LED THE REFEREE TO CONCLUDE THAT THE OCTOBER INCIDENT 

AMOUNTED TO AN AGGRAVATION OF CLAIMANT'S AUGUST 5, t 974 INJURY. HE 

REMANDED THE CLAIM TO THE FUND. 

ON NOVEMBER I, 1975 DR. SMITH HAD REQUESTED THE FUND TO REOPEN 

CLAIMANT'S CLAIM TO COVER HIS HOSPITALIZATION Al'-JD TREATMENT AND, ON 

MARCH 3, 1 9 7 5, THE FUND DENIED THE RE QUE ST• THE RE FE REE, HAVING FOUND 

THAT THE DENIAL WAS NOT PROPER, CORRECTLY AWARDED CLAIMANT'S ATTOR

NEY A REASONABLE ATTORNEY'S FEE PAYABLE BY THE FUND. 

THE BOARD, ON DE NOVO REVIEW, AFFIRMS THE REFEREE'S ORDER. 

ORDER 

THE ORDER OF THE REFEREE, DATED DECEMBER 3, 1975, IS AFFIRMED. 

CLAIMANT'S COUNSEL IS AWARDED AS A REASONABLE ATTORNEY FEE 

FOR HIS SERVICES IN CONNECTION WITH BOARD REVIEW, THE SUM OF 400 DOL

LARS, PAYABLE BY THE STATE ACCIDENT INSURANCE FUND. 

-1 8 0 -

IT WOULD BE SUBJECT TO AFFIRMANCE, MODIFICATION OR RE ERSAL BY A
REFEREE SHOULD EITHER PARTY REQUEST A HEARING ON IT, THE REFEREE DENIED
THE MOTION. FURTHERMORE, THE REFEREE NOTED THE ABSENCE OF ANY NOTICE
TO CLAIMANT OF HIS HEARING AND AGGRA ATION RIGHTS, INCLUDING THE RIGHT
TO OBJECT TO THE DECISION THAT HIS INJURY WAS NON DISABLING.

The referee foun that claimant ha been temporarily an to
t lly DISABLED FROM AUGUST 7 THROUGH AUGUST II, A TOTAL OF THREE
WORK DAYS, BECAUSE OF HIS INJURY AND, PURSUANT TO ORS 6 5 6.2 1 0 , A
WORKMAN IS NOT ENTITLED TO RECEI E COMPENSATION FOR TEMPORARY TOTAL
DISABILITY IF HE IS TEMPORARILY DISABLED FOR ONLY THREE DAYS. THERE
FORE, HE CONCLUDED THAT THE INJURY OF AUGUST 5 , 1 9 74 WAS A NON-DISABLING
INJURY.

Although claimant returne to work on august 12 , actually he
CAME BACK ONLY LONG ENOUGH TO QUIT HIS JOB AS A TRUCK DRI ER, STATING
HE HAD ACCEPTED EMPLOYMENT AS A PARTS AND SER ICE MANAGER IN AN AUTO
DEALERSHIP. CLAIMANT WAS ABLE TO WORK BUT, ACCORDING TO HIS TESTI
MONY, HIS BACK CAUSED HIM PAIN. ON SEPTEMBER 10, CLAIMANT RETURNED
TO SEE DR. PFEIFFER, STATING HE HAD SOME MILD SYMPTOMS IN THE LUMBO
SACRAL REGION AFTER A ROUTINE TREATMENT HE WAS AGAIN CONSIDERED
ASYMPTOMATIC. DR. PFEIFFER HAS NOT SEEN CLAIMANT SINCE SEPTEMBER 10,
BUT STATED THAT, AS OF THAT DATE, HE WAS FREE OF SYMPTOMS AND DID
NOT HA E, NOR WOULD HE HA E ANY DISABILITY OF A PERMANENT NATURE AS
A RESULT OF AN AUGUST 5 , 1 974 INJURY.

On OCTOBER 1 2 , 1 97 4 CLAIMANT WAS HELPING A FRIEND MO E SOME

HOUSEHOLD BELONGINGS AT WHICH TIME HE SUFFERED LOW BACK PAIN WHICH
REQUIRED MEDICAL ATTENTION, INCLUDING HOSPITALIZATION. DR. DONALD
D. SMITH WAS OF THE OPINION THAT THE INJURY THAT CAUSED CLAIMANT TO
BE HOSPITALIZED IN OCTOBER, 1 9 74 WAS  ERY MINOR AND APPARENTLY
REPRESENTED AN AGGRA ATION OF HIS EARLIER INJURY.

The referee fou d claima t had suffered a appare tly mi or
INJURY IN AUGUST FROM WHICH HE HAD NE ER COMPLETELY RECO ERED. THE
MARKED INCREASE IN CLAIMANT S SYMPTOMS IN THE SAME BODY AREA AS A
RESULT OF THE OCTOBER INCIDENT BROUGHT ABOUT BY A RELATI ELY SLIGHT
PRO OCATION LED THE REFEREE TO CONCLUDE THAT THE OCTOBER INCIDENT
AMOUNTED TO AN AGGRA ATION OF CLAIMANT S AUGUST 5 , 1 9 74 INJURY. HE
REMANDED THE CLAIM TO THE FUND.

On NO EMBER 1 , 1 9 7 5 DR. SMITH HAD REQUESTED THE FUND TO REOPEN
CLAIMANT'S CLAIM TO CO ER HIS HOSPITALIZATION AND TREATMENT AND, ON
MARCH 3 , 1 9 7 5 , THE FUND DENIED THE REQUEST. THE REFEREE, HA ING FOUND
THAT THE DENIAL WAS NOT PROPER, CORRECTLY AWARDED CLAIMANT'S ATTOR
NEY A REASONABLE ATTORNEY1 S FEE PAYABLE BY THE FUND.

The board, o de  ovo review, affirms the referee's order.

ORDER
The or er of the referee,  ate December 3, 1975, is affirme .

Claimant s counsel is awar e as a reasonable attorney fee

FOR HIS SER ICES IN CONNECTION WITH BOARD RE IEW, THE SUM OF 4 0 0 DOL
LARS, PAYABLE BY THE STATE ACCIDENT INSURANCE FUND.
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WCB CASE NO. 75-552 

V. DALE RITTER, CLAIMANT 
HAROLD SNOW, CLAI MANT 1 S ATTY 0 

DEPT 0 OF JUSTICE, DEFENSE ATTY 0 

REQUEST FOR REVIEW BY SAIF 

AUGUST 26, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND PHILLIPS. 

T'HE STATE ACCIDENT INSURANCE FUND REQUESTS BOARD REVIEW OF THE 
REFEREE'S ORDER WHICH REMANDED THE CLAIM TO THE STATE ACCIDENT INSUR
ANCE FUND FOR ACCEPTANCE AND FOR PAYMENT OF COMPENSATION UNTIL CLAIM 
CLOSURE, PURSUANT TO ORS 6 5 6 0 2 6 8 1 AND ATTORNEY FEES 0 

CLAIMANT, 32 YEARS OLD AT THE TIME OF HEARING, SUSTAINED A COM
PENSABLE INJURY TO HIS RIGHT MIDDLE FINGER ON SEPTEMBER 4 1 1975 WHILE 
EMPLOYED AS A DUMP TRUCK DRIVER BY HOFFMAN CONSTRUCTION C0 0 

AFTER THE IN.JURY, 1 0 E,, A LACERATION ON THE RIGHT MIDDLE FINGER, 
THE WOUND WAS BANDAGED BY CLAIMANT AND, LATER, ATTENDED TO BY HIS 
WIFE WHEN HE RETURNED HOME AFTER WORK 0 

ON SEPTEMBER 5 1 1975, CLAIMANT WORKED ALL DAY, WENT TO THE 
ASTORIA CLINIC EMERGENCY ROOM AND WAS ATTENDED TO BY A NURSE WHO 
NOTED I CUT 8 -2 9 1 

0 HE RETURNED TO THE EMERGENCY ROOM AFTER WORK ON 
THE FOLLOWING DAY AND WAS SEEN BY DR 0 MOORE, ON OCTOBER 9 1 1975, 
CLAIMANT SAW DR 0 KERBEL AS HIS FINGER REMAINED BENT AND TENDER, DR, 
KERBEL REFERRED CLAIMANT TO DR 0 FOSTER WHO WAS OF THE OPINION THAT 
SURGERY MIGHT BE NEEDED TO CORRECT THE CONDITION. IT WAS NOT UNTIL 
HE HAD BEEN SEEN BY DR. FOSTER THAT CLAIMANT BECAME AWARE OF THE 
SERIOUSNESS OF THE FINGER INJURY AND CONSIDERED FILING A CLAIM. 

ON JANLJARY 2, 1976, A FUND REPRESENTATIVE WENT TO THE CLAIM
ANT'S HOME AND ASSISTED IN FILING OUT AN 801 FORM. ON .JANUARY 3 0 1 

1 976 THE FUND DENIED THE CLAIM DUE TO CONFLICTING INJURY DATES, NO 
APPARENT PROOF OF EMPLOYMENT WITH HOFFMAN CONSTRUCTION CO. AND A 
MEDICAL DETERMINATION MADE BY A NON-MEDICALLY QUALIFIED STATE ACCI
DENT INSURANCE FUND E MPLOYEE 0 

THE REFEREE FOUND THAT THE INJURY OCCURRED, AS CLAIMANT CONTENDS, 
ON SEPTEMBER 9 1 1975 1 THE NOTATION BY THE NURSE ON SEPTEMBER 5 1 1 975 
WAS ERRONEOUS. THE CONFLICTING DATES ARE ADEQUATELY EXPLAINED BY 
THE TESTIMONY OF DR 0 MOORE. 

THE REFEREE FOUND THAT AT THE TIME OF THE INJURY 0 CLAIMANT WAS 
IN THE SCOPE AND COURSE OF HIS EMPLOYMENT AS HE HAD JUST RETURNED 
FROM DELIVERING ONE LOAD AND WAS WAITING IN LINE FOR ANOTHER WHEN THE 
INJURY OCCURRED, AND THE INJURY WAS CAUSED BY AN ACT WHICH WOULD NOR
MALLY BE PERFORMED AND WAS DONE FOR THE BENEFIT OF CLAIMANT" S EM
PLOYE R 0 

THE ISSUE OF TIMELINESS WAS RAISED BY THE STATE ACCIDENT INSUR
ANCE FUND 0 THE REFEREE FOUND THAT THE FUND WAS NOT PREJUDICED BY THE 
LATE F ILi NG OF THE 8 0 1 - HOWEVER, THE FUND DID NOT ACT UNREAS.ONABLY 
IN DENYING THE CLAIM AND, THEREFORE, THE IMPOSITION OF PENALTIES WAS 
NOT WARRANTED 0 

THE BOARD, ON DE NOVO REVIEW, AFFIRMS AND ADOPTS THE ORDER OF 
THE RE FEREE 0 
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WCB CASE NO. 75-552 AUGUST 26, 1976

V. DALE RITTER, CLAIMANT
HAROLD SNOW, CLAIMANT'S ATTY.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR RE IEW BY SAIF

Reviewe by boar members wilson an Phillips.

The state acci ent insurance fun requests boar review of the
referee's or er which reman e the claim to the state acci ent insur

ance fun for acceptance an for payment of compensation until claim
CLOSURE, PURSUANT TO ORS 656.268, AND ATTORNEY FEES.

Claimant, 32 years ol at the time of hearing, sustaine a com

pens ble INJURY TO HIS RIGHT MIDDLE FINGER ON SEPTEMBER 4 , 1 97 5 WHILE
EMPLOYED AS A DUMP TRUCK DRI ER BY HOFFMAN CONSTRUCTION CO.

After the injury, i.e. , a laceration on the right mi  le finger,
THE WOUND WAS BANDAGED BY CLAIMANT AND, LATER, ATTENDED TO BY HIS
WIFE WHEN HE RETURNED HOME AFTER WORK.

On SEPTEMBER 5 , 1 97 5 , CLAIMANT WORKED ALL DAY, WENT TO THE
ASTORIA CLINIC EMERGENCY ROOM AND WAS ATTENDED TO BY A NURSE WHO
NOTED 'CUT 8-29'. HE RETURNED TO THE EMERGENCY ROOM AFTER WORK ON
THE FOLLOWING DAY AND WAS SEEN BY DR. MOORE, ON OCTOBER 9 , 1 97 5 ,
CLAIMANT SAW DR. KERBEL AS HIS FINGER REMAINED BENT AND TENDER. DR.
KERBEL REFERRED CLAIMANT TO DR. FOSTER WHO WAS OF THE OPINION THAT
SURGERY MIGHT BE NEEDED TO CORRECT THE CONDITION. IT WAS NOT UNTIL
HE HAD BEEN SEEN BY DR. FOSTER THAT CLAIMANT BECAME AWARE OF THE
SERIOUSNESS OF THE FINGER INJURY AND CONSIDERED FILING A CLAIM.

On JANUARY 2 , 1 97 6 , A FUND REPRESENTATI E WENT TO THE CLAIM
ANT' S HOME AND ASSISTED IN FILING OUT AN 801 FORM. ON JANUARY 3 0 ,
1 97 6 THE FUND DENIED THE CLAIM DUE TO CONFLICTING INJURY DATES, NO
APPARENT PROOF OF EMPLOYMENT WITH HOFFMAN CONSTRUCTION CO. AND A
MEDICAL DETERMINATION MADE BY A NON-M E D 1CALLY QUALIFIED STATE ACCI
DENT INSURANCE FUND EMPLOYEE.

The referee fou d that the i jury occurred, AS CLAIMAN co te ds,
ON SEPTEMBER 9 , 1 97 5 , THE NOTATION BY THE NURSE ON SEPTEMBER 5 , 1975
WAS ERRONEOUS. THE CONFLICTING DATES ARE ADEQUATELY EXPLAINED BY
THE TESTIMONY OF DR. MOORE.

The referee foun that at the time of the injury, claimant was

IN THE SCOPE AND COURSE OF HIS EMPLOYMENT AS HE HAD JUST RETURNED
FROM DELI ERING ONE LOAD AND WAS WAITING IN LINE FOR ANOTHER WHEN THE
INJURY OCCURRED, AND THE INJURY WAS CAUSED BY AN ACT WHICH WOULD NOR
MALLY BE PERFORMED AND WAS DONE FOR THE BENEFIT OF CLAIMANT'S EM
PLOYER.

The ISSUE OF TIMELINESS WAS RAISED BY THE STATE ACCIDENT INSUR
ANCE FUND. THE REFEREE FOUND THAT THE FUND WAS NOT PREJUDICED BY THE
LATE FILING OF THE 801 HOWE ER, THE FUND DID NOT ACT UNREASONABLY
IN DENYING THE CLAIM AND, THEREFORE, THE IMPOSITION OF PENALTIES WAS
NOT WARRANTED.

The board, o de  ovo review, affirms a d adopts the order of
 HE REFEREE.














-



            

         
               
      

       

  
   
    
    

      

          
       

 
          

              
            
             
          
   

         
             
      
           
              
           
          
         

   
       
            
        
  
                
            
            
           
   

            
        

        
              
         
            

          
             
            
       

 

THE ORDER OF THE REFEREE DATED MARCH 1 6, 197 6 IS HEREBY AFFIRMED. 

CLAIMANT'S COUNSEL JS AWARDED A REASONABLE ATTORNEY FEE IN THE 

SUM OF 400. 00 DOLLARS PAYABLE BY THE STATE ACCIDENT INSURANCE FUND, 

FOR SE RV ICE IN CONNECTION WITH BOARD REVIEW• 

WCB CASE NO. 75-4083 

LEONARD WHITE, CLAIMANT 
JAMES GRISWOLD, CLAIMANT• S ATTY. 

DEPT. OF JUSTICE, DEFENSE ATTY. 

REQUEST FOR REVIEW BY SAIF 

AUGUST 26, 1976 

REVIEWED BY BOARD MEMBERS MOORE AND PHILLIPS. 

THE STATE ACCIDENT INSURANCE FUND REQUESTS BOARD REVIEW OF THE 

REFEREE'S ORDER WHICH AWARDED CLAIMANT COMPENSATION FOR PERMANENT 

TOTAL DISABILITY. 

CLAIMANT SUFFERED AN INDUSTRIAL INJURY TO HIS LOW BACK ON APRIL 

2 7, 1 9 7 3 • HE HAS NO HI STORY OF PREVIOUS BACK PROB LE MS. CLAIMANT IS 

48 YEARS OLD, WITH A 5TH GRADE EDUCATION AND IS FUNCTIONALLY ILLITER

ATE - HE HAS BEEN, PRIMARILY, A MACHINIST MOST OF HIS LIFE. CLAIMANT 

HAD TWO SURGERIES FOLLOWING THIS INJURY THE FIRST A HEMILAMINECTOMY, 

THE SECOND A DISCECTOMY. 

CLAIMANT WAS FIRST AWARDED 1 5 PER CENT UNSCHEDULED BACK DIS

ABILITY AND 5 PER CENT SCHEDULED DISABILITY FOR A LEG - THE FIRST DETER

MINATION ORDER IS MISSING FROM THE RECORD. 

IN APRIL, 1 974 CLAIMANT WAS EXAMINED BY DR. HALFERTY WHO DIAG

NOSED RECURRENT ROOT IRRITATION. ON APRIL 25, 1974 DR. KIEST EXAMINED 

CLAIMANT AND FOUND HIM • THE CLASSIC CASE OF POORLY EDUCATED, WEARING 

OUT, MIDDLE AGED WORKING MAN'. HE BELIEVED IT WAS 'ESSENTIALLY 

IMPOSSIBLE TO VOCATIONALLY RETRAIN' CLAIMANT AND THAT HIS CONDITION 

WAS NOT MEDICALLY STATIONARY. 

IN CLAIMANT'S PSYCHOLOGICAL EVALUATION DR. HICKMAN FOUND CLAIM

ANT VERY DEPRESSED AND WANTING TO RETURN TO HIS OLD OCCUPATION. HE 

FOUND A MODERATELY SEVERE RELATIONSHIP BETWEEN CLAIMANT'S ACCIDENT 

AND HIS PSYCHOPATHOLOGY. 

0N MAY 29, 1974 CLAIMANT RETURNED TO DR. KIEST WHO STATED THAT 

• THERE IS A HIGH LIKELIHOOD OF A TOTAL AND PERMANENT DISABILITY CASE 

UNDER ANY METHOD OF TREATMENT IN THIS SITUATION'. LATER HE REPORTED 

THAT CLAIMANT 'WOULD NOT BE ABLE TO RETURN TO ANY GAINFUL EM PLOY

MENT UNDER ANY CIRCUMSTANCES', 

0N JUNE 1 0 t 1974 DR. KIEST PERFORMED A LUMBAR MYELOGRAM AND 

A LAMINECTOMY AND REMOVAL OF EXTRUDED HERNIATED INTERVERTEBRAL DISC, 

AN EXAMINATION BY THE ORTHOPAEDIC CONSULTANTS ON JANUARY 1 7, 
197 5 RESULTED IN A DIAGNOSIS OF LUMBAR SPONDYLOSIS L4 -5 AND CHRONIC 

DEPRESSIVE STATE, SECONDARY TO HIS INJURY. CLAIMANT WAS MEDICALLY 

STATIONARY, BUT NOT ABLE TO RETURN TO HIS FORMER OCCUPATION EVEN WITH 

STRICT LIMl'TATIONS. CLAIMANT COULD RETURN TO SOME OTHER TYPES OF 
WORK INVOLVING NO EXCESSIVE BENDING OR ANY LIFTING OF OVER 1 5 POUNDS. 

LOSS OF FUNCTION OF CLAIMANT• S BACK WAS MODERATELY SEVERE, LOSS OF 

FUNCTION DUE TO THE INJURY WAS THE SAME. 

-182 -
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ORDER
The ORDER OF THE REFEREE DATED MARCH 16, I 976 IS HEREBY AFFIRMED.

Claimant’s counsel is awar e a reasonable attorney fee in the

SUM OF 4 0 0 . 0 0 DOLLARS PAYABLE BY THE STATE ACCIDENT INSURANCE FUND,
FOR SER ICE IN CONNECTION WITH BOARD RE IEW.

WCB CASE NO. 75-4083 AUGUST 26, 1976

LEONARD WHITE, CLAIMANT
JAMES GRISWOLD, CLAIMANT S ATTY.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR RE IEW BY SAIF

Reviewe by boar members moore an Phillips.

The state acci ent insurance fun requests boar review of the
referee’s or er which awar e claimant compensation for permanent

TOTAL DISABILITY.

Claimant suffere an in ustrial injury to his low back on april

27, 1 97 3 . HE HAS NO HISTORY OF PRE IOUS BACK PROBLEMS. CLAIMANT IS
48 YEARS OLD, WITH A 5 TH GRADE EDUCATION AND IS FUNCTIONALLY ILLITER
ATE HE HAS BEEN, PRIMARILY, A MACHINIST MOST OF HIS LIFE. CLAIMANT
HAD TWO SURGERIES FOLLOWING THIS INJURY THE FIRST A HEMILAMINECTOMY,
THE SECOND A DISCECTOMY.

Claimant was first awar e 15 per cent unsche ule back  is

 bility AND 5 PER CENT SCHEDULED DISABILITY FOR A LEG THE FIRST DETER
MINATION ORDER IS MISSING FROM THE RECORD.

In APRIL, 1 974 CLAIMANT WAS EXAMINED BY DR. HALFERTY WHO DIAG
NOSED RECURRENT ROOT IRRITATION. ON APRIL 2 5 , 1 97 4 DR. KIEST EXAMINED
CLAIMANT AND FOUND HIM 'THE CLASSIC CASE OF POORLY EDUCATED, WEARING
OUT, MIDDLE AGED WORKING MAN1. HE BELIE ED IT WAS ESSENTIALLY
IMPOSSIBLE TO  OCATIONALLY RETRAIN CLAIMANT AND THAT HIS CONDITION
WAS NOT MEDICALLY STATIONARY.

In CLAIMANT S PSYCHOLOGICAL E ALUATION DR. HICKMAN FOUND CLAIM
ANT  ERY DEPRESSED AND WANTING TO RETURN TO HIS OLD OCCUPATION. HE
FOUND A MODERATELY SE ERE RELATIONSHIP BETWEEN CLAIMANT S ACCIDENT
AND HIS PSYCHOPATHOLOGY.

On MAY 2 9 , 1 9 7 4 CLAIMANT RETURNED TO DR. KIEST WHO STATED THAT
THERE IS A HIGH LIKELIHOOD OF A TOTAL AND PERMANENT DISABILITY CASE

UNDER ANY METHOD OF TREATMENT IN THIS SITUATION1 . LATER HE REPORTED
THAT CLAIMANT WOULD NOT BE ABLE TO RETURN TO ANY GAINFUL EMPLOY
MENT UNDER ANY CIRCUMSTANCES .

On JUNE 1 0, 1 974 DR. KIEST PERFORMED A LUMBAR MYELOGRAM AND
A LAMINECTOMY AND REMO AL OF EXTRUDED HERNIATED INTER ERTEBRAL DISC.

An EXAMINATION BY THE ORTHOPAEDIC CONSULTANTS ON JANUARY 17,
1 97 5 RESULTED IN A DIAGNOSIS OF LUMBAR SPONDYLOSIS L4 -5 AND CHRONIC
DEPRESSI E STATE, SECONDARY TO HIS INJURY. CLAIMANT WAS MEDICALLY
STATIONARY, BUT NOT ABLE TO RETURN TO HIS FORMER OCCUPATION E EN WITH
STRICT LIMITATIONS. CLAIMANT COULD RETURN TO SOME OTHER TYPES OF
WORK IN OL ING NO EXCESSI E BENDING OR ANY LIFTING OF O ER 1 5 POUNDS.
LOSS OF FUNCTION OF CLAIMANT1 S BACK WAS MODERATELY SE ERE, LOSS OF
FUNCTION DUE TO THE INJURY WAS THE SAME.
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A SECOND DETERMINATION ORDER OF FEBRUARY 2 4, I 9 7 5 AWARDED 

CLAIMANT 144 DEGREES FOR 4 5 PER CENT UNSCHEDULED LOW BACK DISABILITY. 

8ASED ON THE MEDICAL FINDINGS OF DR. KIEST, CLAIMANT'S TREATING 

PHYSICIAN, AND ON CLAIMANT'S AGE, LACK OF EDUCATION AND PRIOR LACK 

OF VARIED WORK EXPERIENCE, THE REFEREE CONCLUDED THAT CLAIMANT FELL 

WITHIN THE 'ODD-LOT' CATEGORY AND THE FUND FAILED TO SHOW THAT THERE 

WAS ANY GAINFUL, SUITABLE EMPLOYMENT REGULARLY AVAILABLE TO CLAIM-

ANT. HE FOUND CLAIMANT TO BE PERMANENTLY AND TOTALLY DISABLED. 

THE BOARD, ON DE NOVO REVIEW, ADOPTS THE FINDINGS AND CONCLU

SIONS OF THE REFEREE. 

ORDER 
THE ORDER OF THE REFEREE, DATED MARCH 1, 1976, IS AFFIRMED. 

CLAIMANT'S COUNSEL IS AWARDED AS A REASONABLE ATTORNEY FEE 

FOR HIS SERVICES IN CONNECTION WITH BOARD REVIEW, THE SUM OF 400 

DOLLARS PAYABLE BY THE STATE ACCIDENT INSURANCE FUND. 

CLAIM NO. 630-2411 008 AUGUST 30, 1976 

MARION FREED, CLAIMANT 
OWN MOTION DETERMINATION 

CLAIMANT SUSTAINED A COMPENSABLE LEFT KNEE INJURY ON NOVEMBER 

25, 1968, AN ARTHROTOMY WAS PERFORMED DECEMBER, 1968. A DETER-

M I NATION ORDER, ISSUED ON MAY 2. 8, 196 9, AWARDED CLAIMANT 1 5 PER CENT 

LOSS OF LEFT LEG. 

CLAJMANT 1 S CLAIM WAS REOPENED IN I 972. FOR FURTHER MEDICAL 

TREATMENT - IN OCTOBER, 1973 SURGERY WAS PERFORMED WITH AN INSERTION 

OF A KNEE JOINT PROTHESJS, A SECOND DETERMINATION ORDER ISSUED ON 

OCTOBER 1 1974 AWARDED CLAIMANT AN ADDITIONAL 45 PER CENT LOSS OF 

LEFT LEG. 

AFTER CLAIMANT'S AGGRAVATION RIGHTS HAD EXPIRED THE CLAIM WAS 
REOPENED BY THE CARRIER FOR COMPLAINTS OF PATELLAR PAIN, ON NOVEMBER 

1 9, 197 5 DR, LYNCH PERFORMED A LATERAL RELEASE AND PATELLAR REVI

SION SURGERY. POST-OPERATIVELY, DR. LYNCH FOUND THE KNEE HAD GOOD 

RANGE OF MOTION, WAS STABLE AND NO FURTHER MEDICAL TREATMENT WAS 

INDICATED. HE FELT THERE WAS NO INCREASE IN CLAIMANT 1 S DISABILITY. 

ON JULY 8, 1 9 7 6 THE CARR IE R REQUESTED A DETERMINATION AND THE 

EVALUATION DIVISION, BASED ON THE FINDINGS OF DR. LYNCH, RECOMMENDED 

CLAIMANT RECEIVE TEMPORARY TOTAL DISABILITY COMPENSATION FROM NOVEM

BER 17, 1975 THROUGH JUNE 22., 1976 BUT NO ADDITIONAL AWARD FOR PER

MANENT PARTIAL DISABILITY. 

ORDER 

CLAIMANT IS GRANTED TEMPORARY TOTAL DISABILITY COMPENSATION 

FROM NOVEMBER 17 1 1975 THROUGH JUNE 22, 1976. 

-I 83 -

A SECOND DETERMINATION ORDER OF FEBRUARY 2 4 , 1 97 5 AWARDED

CLAIMANT 144 DEGREES FOR 4 5 PER CENT UNSCHEDULED LOW BACK DISABILITY.

Base on the me ical fin ings of  r. kiest, claimant's treating
PHYSICIAN, AND ON CLAIMANT'S AGE, LACK OF EDUCATION AND PRIOR LACK
OF VARIED WORK EXPERIENCE, THE REFEREE CONCLUDED THAT CLAIMANT FELL
WITHIN THE 'ODD-LOT' CATEGORY AND THE FUND FAILED TO SHOW THAT THERE
WAS ANY GAINFUL, SUITABLE EMPLOYMENT REGULARLY AVAILABLE TO CLAIM
ANT. HE FOUND CLAIMANT TO BE PERMANENTLY AND TOTALLY DISABLED.

The boar , on  e novo review, a opts the fin ings an conclu

sions OF THE REFEREE.

ORDER
The ORDER OF THE REFEREE, DATED MARCH 1 , 1 9 7 6 , IS AFFIRMED.

Claimant's counsel is awar e as a reasonable attorney fee

FOR HIS SERVICES IN CONNECTION WITH BOARD REVIEW, THE SUM OF 400
DOLLARS PAYABLE BY THE STATE ACCIDENT INSURANCE FUND.

CLAIM NO. 630-2411 008 AUGUST 30, 1976

MARION FREED, CLAIMANT
OWN MOTION DETERMINATION

Claimant sustaine 

2 5 , 1 9 6 8 . AN ARTHROTOMY
MINAT 1 ON ORDER, ISSUED ON
LOSS OF LEFT LEG.

A COMPENSABLE
WAS PERFORMED
M AY 2 8 , 1 9 6 9 ,

LEFT KNEE INJURY ON
DECEMBER, 1 96 8 . A
AWARDED CLAIMANT 15

NOVE MBER
DETER-

PER CENT

Claimant's claim was reopene in 1972 for further me ical

TREATMENT IN OCTOBER, 1 9 7 3 SURGERY WAS PERFORMED WITH AN INSERTION
OF A KNEE JOINT PROTHESIS. A SECOND DETERMINATION ORDER ISSUED ON
OCTOBER 1 , 1 9 7 4 AWARDED CLAIMANT AN ADDITIONAL 45 PER CENT LOSS OF
LEFT LEG.

After claimant's aggravation rights ha expire the claim was

REOPENED BY THE CARRIER FOR COMPLAINTS OF PATELLAR PAIN. ON NOVEMBER
1 9 , 1 9 7 5 DR. LYNCH PERFORMED A LATERAL RELEASE AND PATELLAR REVI
SION SURGERY. POST-OPE RATIVE LY, DR. LYNCH FOUND THE KNEE HAD GOOD
RANGE OF MOTION, WAS STABLE AND NO FURTHER MEDICAL TREATMENT WAS
INDICATED. HE FELT THERE WAS NO INCREASE IN CLAIMANT'S DISABILITY.

On JULY 8 , 1 97 6 THE CARRIER REQUESTED A DETERMINATION AND THE

EVALUATION DIVISION, BASED ON THE FINDINGS OF DR. LYNCH, RECOMMENDED
CLAIMANT RECEIVE TEMPORARY TOTAL DISABILITY COMPENSATION FROM NOVEM
BER 1 7 , 1 97 5 THROUGH JUNE 2 2 , 1 9 76 BUT NO ADDITIONAL AWARD FOR PER
MANENT PARTIAL DISABILITY.

ORDER

FROM
Claimant is grante temporary total  isability compensation

NOVEMBER 1 7 , 1 97 5 THROUGH JUNE 2 2 , 1 9 76 .
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NO. FB 91918 

ANTHONY BRUGATO, CLAIMANT 
DEPT 0 OF JUSTICE, DEFENSE ATTY. 
OWN MOTION DETERMINATION 

AUGUST 30, 1976 

CLAIMANT SUFFERED SERIOUS MULTIPLE INJURIES ON NOVEMBER 1, 1964 
IN AN AUTOMOBILE-PICKUP COLLISION WHICH RESULTED IN NUMEROUS HOSPI
TALIZATIONS ANO SURGERIES FOR CLAIMANT. 

THE CLAIM WAS INITIALLY CLOSED ON OCTOBER 2 B, 1968 WITH AN AWARD 
OF 7 5 PER CENT LOSS OF FUNCTION OF THE LEFT LEG, 3 0 PER CENT LOSS OF 
FUNCTION OF THE RIGHT LEG, AND 3 0 PER CENT LOSS OF AN ARM FOR UNSCHED
ULED DISABILITY. 

ON MARCH 3 t , t 9 6 9, AFTER A RE-HEARING, AN ORDER WAS ENTERED 
INCREASING CLAIMANT'S PREVIOUS AWARDS TO 8 0 PER CENT LOSS OF FUNCTION 
OF THE LEFT LEG, 4 5 PER CENT LOSS OF FUNCTION OF THE RIGHT LEG, ANO 
4 0 PER CENT LOSS OF FUNCTION OF AN ARM FOR UNSCHE0ULE0 DISABILITY. 

CLAIMANT RETURNED TO WORK FOR A FRIEND AS A TELEPHONE SALES
MAN - WITHOUT THIS FRIEND'S HELP CLAIMANT PROBABLY WOULD NOT HAVE 
BEEN ABLE TO RETURN TO WORK. CLAIMANT'S AGGRAVATION RIGHTS HAVE 
EXPIRED 0 

ON JUNE 26, 1970 AFTER ANOTHER RE-HEARING, AN ORDER WAS ENTERED 
WHICH GRANTED CLAIMANT AN ADDITIONAL AWARD OF 1 0 PER CENT LOSS OF 
FUNCTION OF THE LEFT LEG FOR A TOTAL OF 9 0 PER CENT. 

ON NOVEMBER t 5, t 97 1 THE MULTNOMAH COUNTY CIRCUIT COURT ISSUED 

-

A STIPULATED JUDGMENT ORDER WHICH INCREASED CLAIMANT'S AWARDS EQUAL • 
TO 95 PER CENT LOSS OF FUNCTION OF LEFT LEG, 50 PER CENT LOSS OF FUNC- W, 
TION OF THE RIGHT LEG, AND 4 0 PER CENT LOSS OF FUNCTION OF AN ARM FOR 
UNSCHEDULED DISABILITY. 

0N MAY 1 3, 197 6 THE STATE ACCIDENT INSURANCE FUND REQUESTED 
A DETERMINATION OF CLAIMANT'S DISABILITY. THE EVALUATION DIVISION 
FOUND THAT CLAIMANT'S CONDITION HAS BEEN PROGRESSIVELY DETERIORATING. 
FOR QUITE SOME TIME IN A SHELTERED WORKSHOP TYPE OF EMPLOYMENT 
IT RECOMMENDED THAT CLAIMANT BE GRANTED AN AWARD OF PERMANENT 
TOTAL DISABILITY. 

ORDER 

CLAIMANT IS PERMANENTLY ANO TOTALLY DISABLED, ANO SHALL BE 
CONSIDERED. AS SUCH FROM THE DATE OF THIS ORDER. 

WCB CASE NO. 75-2463-B AUGUST 30, 1976 
WCB CASE NO. 75-2464-8 

RICHARD SHAW, CLAIMANT 
JOHN COONEY, CLAIMANT'S ATTY. 
0EPT 0 OF JUSTICE, DEFENSE ATTY. 
REQUEST FOR REVIEW BY SAIF 

REVIE_WEO BY BOARD MEMBERS MOORE AND PHILLIPS. 

THE STATE ACCIDENT INSURANCE FUND REQUESTS BOARD REVIEW OF THE 
. REFEREE'S ORDER WHICH ORDERED IT TO REIMBURSE EBI FOR ALL SUMS PAID 

-184 - -

CLAIM NO. FB 91918 AUGUST 30, 1976

ANTHONY BRUGATO, CLAIMANT
DEPT. OF JUSTICE, DEFENSE ATTY.
OWN MOTION DETERMINATION

Cl im nt suffered serious multiple injuries on November i , 1964

IN AN AUTOMOBILE-PICKUP COLLISION WHICH RESULTED IN NUMEROUS HOSPI
TALIZATIONS AND SURGERIES FOR CLAIMANT.

The claim was initially close on October 2 8 , 1 96 8 with an awar 

OF 7 5 PER CENT LOSS OF FUNCTION OF THE LEFT LEG, 3 0 PER CENT LOSS OF
FUNCTION OF THE RIGHT LEG, AND 3 0 PER CENT LOSS OF AN ARM FOR UNSCHED
ULED DISABILITY.

On MARCH 31 , 1969, AFTER A RE-HEARING, AN ORDER WAS ENTERED
INCREASING CLAIMANT'S PRE IOUS AWARDS TO 8 0 PER CENT LOSS OF FUNCTION
OF THE LEFT LEG, 4 5 PER CENT LOSS OF FUNCTION OF THE RIGHT LEG, AND
4 0 PER CENT LOSS OF FUNCTION OF AN ARM FOR UNSCHEDULED DISABILITY.

Claimant returne to work for a frien as a telephone sales
m n WITHOUT THIS FRIEND'S HELP CLAIMANT PROBABLY WOULD NOT HA E
BEEN ABLE TO RETURN TO WORK. CLAIMANT'S AGGRA ATION RIGHTS HA E
EXPIRED.

On JUNE 2 6 , 1 97 0 AFTER ANOTHER RE-HEARING, AN ORDER WAS ENTERED

WHICH GRANTED CLAIMANT AN ADDITIONAL AWARD OF 1 0 PER CENT LOSS OF
FUNCTION OF THE LEFT LEG FOR A TOTAL OF 9 0 PER CENT.

On NO EMBER 15, 197 1 THE MULTNOMAH COUNTY CIRCUIT COURT ISSUED
A STIPULATED JUDGMENT ORDER WHICH INCREASED CLAIMANT'S AWARDS EQUAL
TO 95 PER CENT LOSS OF FUNCTION OF LEFT LEG, 5 0 PER CENT LOSS OF FUNC
TION OF THE RIGHT LEG, AND 4 0 PER CENT LOSS OF FUNCTION OF AN ARM FOR
UNSCHEDULED DISABILITY.

On MAY 1 3 , 1 9 7 6 THE STATE ACCIDENT INSURANCE FUND REQUESTED
A DETERMINATION OF CLAIMANT'S DISABILITY. THE E ALUATION DI ISION
FOUND THAT CLAIMANT'S CONDITION HAS BEEN PROGRESSI ELY DETERIORATING
FOR QUITE SOME TIME IN A SHELTERED WORKSHOP TYPE OF EMPLOYMENT
IT RECOMMENDED THAT CLAIMANT BE GRANTED AN AWARD OF PERMANENT
TOTAL DISABILITY.

ORDER
Claimant is permanently an totally  isable , an shall be

CONSIDERED AS SUCH FROM THE DATE OF THIS ORDER.

WCB CASE NO. 75—2463—B AUGUST 30, 1976
WCB CASE NO. 75—2464—B

RICHARD SHAW, CLAIMANT
JOHN COONEY, CLAIMANT'S ATTY.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR RE IEW BY SAIF

Reviewe by boar members moore an Phillips.

The state acci ent insurance fun requests boar review of the
referee s or er which or ere it to reimburse ebi for all sums pai 
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TO CLAIMANT UNDER THE ORDERS DESIGNATING IT AS THE PAYING AGENT. 

ISSUED ON JANUARY 2 0 • 197 5 AND MARCH 2 • 197 5 - AND DIRECTED THE 
STATE ACCIDENT INSURANCE FUND TO ACCEPT THE CLAIMS FOR THE t 975 AND 

197 6 INCIDENTS AND TO FURNISH BENEFITS TO CLAIMANT AS PROVIDED BY 
LAW,. 

THE TWO ORDERS DESIGNATING EBI AS PAVING AGENT W!;:RE ISSUED FOR 

TWO INCIDENTS OCCURRING ON JANUARY 2 7 • 197 5 AND JANUARY t 9 • 1976 • IT 
HAD TO BE DETERMINED WHETHER EITHER OR BOTH OF THESE INCIDENTS WERE 

AGGRAVATIONS AND THE RESPONSIBILITY OF THE FUND OR NEW INJURIES AND 
THE RESPONSIBILITY OF EBI, 

CLAIMANT SUSTAINED A COMPENSABLE INDUSTRIAL INJURY TO HIS LEFT 
SHOULDER AND THIGH ON DECEMBER 3 0 • 197 0 • HE WAS REFERRED TO DR. 
LYNCH WHO PROVIDED TREATMENT OF HIS SHOULDER COMPLAINTS. ON OCTO
BER 15, t 97 1 DR 0 LYNCH REFERRED CLAIMANT TO DR. CAMPAGNA BECAUSE 
OF CONTINUED PAIN SYMPTOMS• DR 0 CAMPAGNA DIAGNOSED POST~TRAUMATIC 

AGGRAVATION OF DEGENERATIVE THORACIC DISC DISEASE. CLAIMANT RETURNED 
TO WORK. 

ON MAY 26 • 1972 A DETERMINATION ORDER AWARDED CLAIMANT 10 PER 
CENT UNSCHEDULED DISABILITY. 

CLAIMANT CONTINUED WORKING BUT NO LONGER OPERATING THE STACKER. 
HE HAD SWITCHED TO PULLING DRY CHAIN. ON APRIL 24 • 1974 CLAIMANT EX

PERIENCED SEVERE PAIN SYMPTOMS IN HIS NECK, BETWEEN HIS SHOULDERS 
AND INTO HIS LEFT ARM 0 DR. CAMPAGNA DIAGNOSED NERVE ROOT COMPRES

SION SECONDARY TO PROTRUDED CERVI_CAL DISC AND HOSPITALIZED CLAIMANT. 
ON APRIL 24 • 1974 EBI DENIED RESPONSIBILITY FOR THIS INCIDENT BUT THE 

FUND ACCEPTED THE CLAIM AS AGGRAVATION OF THE 1 970 INJU-RV. 

0N JULY 2 9 • t 9 7 4 DR 0 CAMPAGNA PERFORMED A DECOMPRESSIVE LAM
INECTOMV0 

(N NOVEMBER, 1974 CLAIMANT RETURNED TO WORK AND WORKED UNTIL 

JANUARY 2 7 • 197 5 WHEN, WHILE PULLING ON THE DRY CHAIN, HE EXPERIENCED 
o A BURNING PAIN IN THE SAME BODY AREAS AS BEFORE. DR, CAMPAGNA DIAG

NOSED CERVICAL SPRAIN AND RECOMMENDED TRACTION. 

0N JUNE 20 1 1975 1 THE BOARD, PURSUANT TO ORS 656 0 307 1 DESIG
NATED EBI AS THE PAYING AGENT FOR THE JANUARY 27 1 1975 INCIDENT. 

CLAIMANT RETURNED TO WORK ON CECE MBER 1, 197 5. ON JANUARY 
t 9, 1976 WHILE PILING LUMBER, CLAIMANT EXPERIENCED A BURNING PAIN 

INTO HIS HEAD, HIS BACK AND INTO HIS ARMS, STARTING WHERE HIS PREVIOUS 

PROBLEMS HAD BEEN~ 

0N JANUARY 2 9 • 197 6 DR. CAMPAGNA DIAGNOSED CERVICAL STRAIN 
SECONDARY TO THE ACCIDENT OF JANUARY 1 9, 197 6 • 

ON 
656.307, 
INCIDENT. 

MARCH 2, 1976 THE BOARD ISSUED AN ORDER, PURSUANT TO ORS 
DESIGNATING EB I AS THE PAYING AGENT FOR THE JANUARY t 9 • 197 6 

CLAIMANT HAS NOT RETURNED TO WORK SINCE THIS INCIDENT. 

THE REFEREE FOUND_ THAT CLAIMANT HAD HAD NO PREVIOUS BACK IN
JURIES PRIOR TO DECEMBER 3 0, I 97 0, THEREAFTER, ON THREE .SEPARATE 

OCCASIONS, IN THE COURSE OF HIS ORDINARY WORK DUTIES, CLAIMANT SUF

FERED EXACERBATIONS OF HIS SYMPTOMS, THE MEDICAL EVIDENCE WAS NOT 
VERY CLEAR IN ESTABLISHING AGGRAVATION OR NEW INJURIES, BUT, BASED 
ON ALL OF THE EVIDENCE AND TESTIMONY, THE REFEREE FOUND THAT CLAIM

ANT HAD NEVER FULLY RECOVERED FROM HIS DECEMBER 30, 1970 INJURY -

HE HAD HAD CONTINUING DIFFICULTY, RELYING ON 3 LARSON, WORKMEN'S 

COMPENSATION LAW (UNDERSCORED), SEC, 95, 12, THE REFEREE FOUND THIS 
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TO CLAIMANT UNDER THE ORDERS DESIGNATING IT AS THE PAYING AGENT,
ISSUED ON JANUARY 2 0 , 1 97 5 AND MARCH 2 , 1 97 5 AND DIRECTED THE
STATE ACCIDENT INSURANCE FUND TO ACCEPT THE CLAIMS FOR THE 1 97 5 AND
1 97 6 INCIDENTS AND TO FURNISH BENEFITS TO CLAIMANT AS PRO IDED BY
LAW.

The TWO ORDERS DESIGNATING EBI AS PAYING AGENT WERE ISSUED FOR

TWO INC IDENTS OCCURRING ON JANUARY 2 7 , 1 9 7 5 AND JANUARY 1 9, 1 97 6 . IT
HAD TO BE DETERMINED WHETHER EITHER OR BOTH OF THESE INCIDENTS WERE
AGGRA ATIONS AND THE RESPONSIBILITY OF THE FUND OR NEW INJURIES AND
THE RESPONSIBILITY OF EBI.

Claimant sustaine a compensable in ustrial injury to his left

SHOULDER AND THIGH ON DECEMBER 30, 1 970. HE WAS REFERRED TO DR.
LYNCH WHO PRO IDED TREATMENT OF HIS SHOULDER COMPLAINTS. ON OCTO
BER 15, 197 1 DR. LYNCH REFERRED CLAIMANT TO DR. CAMPAGNA BECAUSE
OF CONTINUED PAIN SYMPTOMS. DR. CAMPAGNA DIAGNOSED POST TRAUMAT IC
AGGRA ATION OF DEGENERATI E THORACIC DISC DISEASE. CLAIMANT RETURNED
TO WORK.

On MAY 2 6 , 1 9 72 A DETERMINATION ORDER AWARDED CLAIMANT 10 PER

CENT UNSCHEDULED DISABILITY.

Claimant continue working but no longer operating the stacker.
HE HAD SWITCHED TO PULLING DRY CHAIN. ON APRIL 2 4 , 1 97 4 CLAIMANT EX
PERIENCED SE ERE PAIN SYMPTOMS IN HIS NECK, BETWEEN HIS SHOULDERS
AND INTO HIS LEFT ARM. DR. CAMPAGNA DIAGNOSED NER E ROOT COMPRES
SION SECONDARY TO PROTRUDED CER ICAL DISC AND HOSPITALIZED CLAIMANT.
ON APRIL 2 4 , 1 9 74 EBI DENIED RESPONSIBILITY FOR THIS INCIDENT BUT THE
FUND ACCEPTED THE CLAIM AS AGGRA ATION OF THE 1 9 7 0 INJURY.

On JULY 2 9 , 1 9 74 DR. CAMPAGNA PERFORMED A DECOMPRESSI E LAM
INECTOMY.

In NO EMBER, 1 97 4 CLAIMANT RETURNED TO WORK AND WORKED UNTIL
JANUARY 27, 1975 WHEN, WHILE PULLING ON THE DRY CHAIN, HE EXPERIENCED
A BURNING PAIN IN THE SAME BODY AREAS AS BEFORE. DR. CAMPAGNA DIAG
NOSED CER ICAL SPRAIN AND RECOMMENDED TRACTION.

On JUNE 2 0 , 1 97 5 , THE BOARD, PURSUANT TO ORS 6 56 . 3 0 7 , DESIG
NATED EBI AS THE PAYING AGENT FOR THE JANUARY 2 7 , 1 9 7 5 INCIDENT.

Claimant returne to work on  ecember i , 1975. on January
1 9 , 1 976 WHILE PILING LUMBER, CLAIMANT EXPERIENCED A BURNING PAIN
INTO HIS HEAD, HIS BACK AND INTO HIS ARMS, STARTING WHERE HIS PRE IOUS
PROBLEMS HAD BEEN.

On JANUARY 2 9 , 1 9 7 6 DR. CAMPAGNA DIAGNOSED CER ICAL STRAIN
SECONDARY TO THE ACC IDE NT OF JANUARY 1 9 , 1 97 6 .

On MARCH 2 , 1 9 76 THE BOARD ISSUED AN ORDER, PURSUANT TO ORS
6 5 6.3 07 , DESIGNATING EBI AS THE PAYING AGENT FOR THE JANUARY 19, 1976
INCIDENT. CLAIMANT HAS NOT RETURNED TO WORK SINCE THIS INCIDENT.

The referee found th t cl im nt h d HAD NO PRE IOUS b ck IN
JURIES PRIOR TO DECEMBER 3 0 , 1 97 0 . THEREAFTER, ON THREE SEPARATE
OCCASIONS, IN THE COURSE OF HIS ORDINARY WORK DUTIES, CLAIMANT SUF
FERED EXACERBATIONS OF HIS SYMPTOMS. THE MEDICAL E IDENCE WAS NOT
 ERY CLEAR IN ESTABLISHING AGGRA ATION OR NEW INJURIES, BUT, BASED
ON ALL OF THE E IDENCE AND TESTIMONY, THE REFEREE FOUND THAT CLAIM
ANT HAD NE ER FULLY RECO ERED FROM HIS DECEMBER 3 0 , 1 97 0 INJURY
HE HAD HAD CONTINUING DIFFICULTY. RELYING ON 3 LARSON, WORKMEN S
COMPENSATION LAW (UNDERSCORED) , SEC. 95.12, THE REFEREE FOUND THIS
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BE A CASE WHERE THE INSURER AT THE TIME OF THE FIRST ( UNDERSCORED) -
INJURY RE MAINS LIABLE. THE INCIDENTS OF JANUARY 2 7, 197 5 AND JANUARY 

19 1 1976 AND ALL OF THE NECESSARY MEDICAL TREATMENT RENDERED BECAUSE 

OF THESE INCIDENTS, WERE AGGRAVATIONS OF CLAIMANT'S ORIGINAL DECEM-

BER 3 0 1 1970 INDUSTRIAL INJURY AND, THEREFORE, THE RESPONSIBILITY OF 
THE STATE ACCIDENT INSURANCE FUND. SHE DIRECTED THE FUND TO REIM-
BURSE EBI FOR ALL COMPENSATION PAID TO CLAIMANT AS PAID BY A DESIG-
NATING PAVING AGENT, AND TO ACCEPT THE CLAIMS. 

THE BOARD, ON DE NOVO REVIEW, CONCURS WITH THE FINDINGS AND 
CONCLUSIONS OF THE REFEREE. 

ORDER 

THE ORDER OF THE REFEREE, DATED APRIL 27, 1976, IS AFFIRMED. 

WCB CASE NO. 
WCB CASE NO. 

CHARLES RASH, CLAIMANT 

74-1237 
75-3470 

J. DAVID KRVGER, CLAIMANT'S ATTY. 

KEITH SKELTON, DEFENSE ATTV 0 

REQUEST FOR REVIEW BY CLAIMANT 

AUGUST 30, 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE. 

1976 

CLAIMANT REQUESTS BOARD REVIEW OF THE REFEREE'S ORDER WHICH 
GRANTED CLAIMANT AN AWARD FOR 37 0 5 DEGREES FOR 25 PER CENT LOSS OF 
THE RIGHT LEG, AND 2 2 • 5 DEGREES FOR I 5 PER CENT LOSS OF THE LEFT LEG 
AND APPROVED A PARTIAL DENIAL BY THE CARRIER ON A CLAIM FOR TREATMENT 
OF HIS LEFT SHOULDER. 

CLAIMANT SLIFFE RED A COM PE NS ABLE I NJURV ON APRIL 2 1 , 1971 TO 
HIS RIGHT KNEE, LEFT KNEE, HIP AND SHOULDER. THE NEXT DAV CLAIMANT 
SAW DR. MACK WHO HOSPITALIZED CLAIMANT. 

ON JUNE 21, 1971 DR. MACK REPORTED THAT CLAIMANT HAD COMPLETELY 
RECOVERED AND THAT THERE WAS NO PERMANENT DISABILITY FROM THIS AC
CIDENT. A DETERMINATION ORDER AWARDED CLAIMANT TIME LOSS ONLY ON 

JUL V 8 , 1 9 7 1 • 

OR. ELLISON EXAMINED CLAIMANT ON FEBRUARY I 6, 1 9 72 AND DIAG-
NOSED POSSIBLE MEDIAL MENISCUS TEAR, LEFT KNEE - HE PERFORMED AN 

ARTHROTOMV AND MEDIAL MENISCECTOMV, LEFT KNEE, ON APRIL 4, 1 972 • 

ON JUNE 1 5, 1 972 DR. ELLISON FOUND CLAIMANT MEDICALLY STATION
ARY WITH SOME DISABILITY IN TERMS OF LOSS OF MOTION. A SECOND DETER

MINATION ORDER, ISSUED ON NOVEMBER 8, 1 972, GRANTED CLAIMANT AN 

AWARD OF 1 5 DEGREES FOR 1 0 PER CENT LOSS OF LEFT LEG. 

DR. MARTENS EXAMINED CLAIMANT ON MARCH 1 9, 1973 WITH COMPLAINTS 
OF I PAIN BOTH KNEES'• IT WAS DR 0 MARTENS' DIAGNOSIS THAT CLAIMANT 

HAD INTERNAL DERANGEMENT, RIGHT KNEE. ON MARCH 26, 1973 DR. MARTENS 
PERFORMED AN ARTHROGRAM WHICH SHOWED AN EXTENSIVE TEAR OF THE ME

DIAL MENISCUS OF THE RIGHT KNEE. ON MAY 8 1 1973 DR. ELLISON CONCURRED 

WITH THE FINDINGS OF DR. MARTENS. 

ON SEPTEMBER 20, 1973 DR. ELLISON PERFORMED AN ARTHROTOMV 
AND MEDIAL MENISCECTOMY, RIGHT KNEE. 
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TO BE A CASE WHERE THE INSURER AT THE TIME OF THE FIRST (UNDERSCORED)
INJURY REMAINS LIABLE. THE INCIDENTS OF JANUARY 2 7 , 1 9 7 5 AND JANUARY
1 9 , 1 9 7 6 AND ALL OF THE NECESSARY MEDICAL TREATMENT RENDERED BECAUSE
OF THESE INCIDENTS, WERE AGGRA ATIONS OF CLAIMANT S ORIGINAL DECEM
BER 3 0 , 1 97 0 INDUSTRIAL INJURY AND, THEREFORE, THE RESPONSIBILITY OF
THE STATE ACCIDENT INSURANCE FUND. SHE DIRECTED THE FUND TO REIM
BURSE EBI FOR ALL COMPENSATION PAID TO CLAIMANT AS PAID BY A DESIG
NATING PAYING AGENT, AND TO ACCEPT THE CLAIMS.

The BOARD, ON DE NO O RE IEW, CONCURS WITH THE FINDINGS AND
CONCLUSIONS OF THE REFEREE.

ORDER
The order of the referee, dated april 27 , 1 976 , is affirmed.

WCB
WCB

CASE NO.
CASE NO.

74-1237
75-3470

AUGUST 30, 1976

CHARLES RASH, CLAIMANT
J. DAVID KRYGER, CLAIMAN S A  Y.
KEI H SKEL ON, DEFENSE A  Y.
REQUES FOR REVIEW BY CLAIMAN 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE.

Claima t requests board review of the referee’s order which
GRAN ED CLAIMAN AN AWARD FOR 37.5 DEGREES FOR 2 5 PER CEN LOSS OF
 HE RIGH LEG, AND 2 2.5 DEGREES FOR 15 PER CEN LOSS OF  HE LEF LEG
AND APPROVED A PAR IAL DENIAL BY  HE CARRIER ON A CLAIM FOR  REA MEN 
OF HIS LEF SHOULDER.

Claimant suffere a compensable injury on april 21, 1971 to

HIS RIGHT KNEE, LEFT KNEE, HIP AND SHOULDER. THE NEXT DAY CLAIMANT
SAW DR. MACK WHO HOSPITALIZED CLAIMANT.

On JUNE 21 , 197 1 DR. MACK REPORTED THAT CLAIMANT HAD COMPLETELY
RECO ERED AND THAT THERE WAS NO PERMANENT DISABILITY FROM THIS AC
CIDENT. A DETERMINATION ORDER AWARDED CLAIMANT TIME LOSS ONLY ON
JULY 8,1971.

Dr. ELLISON EXAMINED CLAIMANT ON FEBRUARY 1 6 , 1 9 72 AND DIAG
NOSED POSSIBLE MEDIAL MENISCUS TEAR, LEFT KNEE HE PERFORMED AN
ARTHROTOMY AND MEDIAL MENISCECTOMY, LEFT KNEE, ON APRIL 4 , 1 9 72 .

On JUNE 1 5 , 1 9 7 2 DR. ELLISON FOUND CLAIMANT MEDICALLY STATION

ARY WITH SOME DISABILITY IN TERMS OF LOSS OF MOTION. A SECOND DETER
MINATION ORDER, ISSUED ON NO EMBER 8, 1972, GRANTED CLAIMANT AN
AWARD OF 1 5 DEGREES FOR 10 PER CENT LOSS OF LEFT LEG.

Dr. MARTENS EXAMINED CLAIMANT ON MARCH 1 9, 1 97 3 WITH COMPLAINTS
OF 'PAIN BOTH KNEES . IT WAS DR. MARTENS* DIAGNOSIS THAT CLAIMANT
HAD INTERNAL DERANGEMENT, RIGHT KNEE. ON MARCH 2 6 , 1 97 3 DR. MARTENS
PERFORMED AN ARTHROGRAM WHICH SHOWED AN EXTENSI E
DIAL MENISCUS OF THE RIGHT KNEE. ON MAY 8 , 1 9 7 3 DR.
WITH THE FINDINGS OF DR. MARTENS.

On SEPTEMBER 2 0 , 1 9 73 DR. ELLISON PERFORMED
AND MEDIAL MENISCECTOMY, RIGHT KNEE.

TEAR OF THE ME-
ELHSON CONCURRED

AN ARTHROTOMY
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A STIPULATION, E;NTERED OCTOBER 16 1 197 3 1 REOPENED CLAIMANT'S 

CLAIM FOR FURTHER MEDICAL CARE AND TREATMENT• ON DECEMBER 14 1 197 3 

DR 0 ELLISON FOUND CLAIMANT MEDICALLY STATIONARY BUT HE FELT CLAIM

ANT MIGHT NEED AN ARTHROGRAPHY OF HIS LEFT SHOULDER. 

A THIRD DETERMINATION ORDER, ISSUED ON FEBRUARY 6, 1974, GRANTED 

CLAIMANT 1 5 DEGREES FOR 1 0 PER CENT LOSS OF RIGHT LEG 0 

ON APRIL 28, 1975 DR 0 ELLISON REPORTED THAT CLAIMANT HAD SIG

NIFICANT PROBLEMS WITH HIS LEFT SHOULDER WHICH PRECLUDED HIM FROM 

HEAVY WORK AND FELT THIS CONDITION COULD POSSIBLY BE RELATED TO 

CLAIMANT'S INDUSTRIAL INJURY. DR 0 MARTENS FELT THAT THE SHOULDER 

PROBLEMS WERE NOT RELATED TO THE INDUSTRIAL INJURY BECAUSE THERE 

NEVER HAD BEEN ANY COMPLAINTS OF SHOULDER PROBLEMS DURING ANY PRIOR 

EXAMINATION. 

ON AUGUST 14 1 197 5 THE EMPLOYER DENIED CLAIMANT'S LEFT SHOUL

DER CLAIM. 

THE REFEREE FOUND THAT THE CARRIER'S DENIAL OF THE LEFT SHOUL
DER PROBLEMS WAS PROPER BECAUSE THE MEDICAL EVIDENCE WAS DEVOID OF 

ANY PROBLEMS OR COMPLAINTS IN THE LEFT SHOULDER FOR TWO YEARS AFTER 

THE INDUSTRIAL INJURY. 

THE REFEREE FOUND, BASED ON THE MEDICAL EVIDENCE, THAT CLAIM

ANT HAD A GREATER DISABILITY OF THE RIGHT AND LEFT KNEES THAN THAT 

FOR WHICH HE HAD BEEN PREVIOUSLY AWARDED. HE INCREASED CLAIMANT'S 

AWARDS TO 3 7 • 5 DEGREES FOR THE RIGHT LEG AND 2 2. 5 DEGREES FOR THE 

LEFT. 

THE BOARD, ON DE NOVO REVIEW, ADOPTS THE FINDINGS AND CONCLU

SIONS OF THE REFEREE 0 

ORDER 

THE ORDER OF THE REFEREE, DATED FEBRUARY 24, 1976, IS AFFIRMED. 

WCB CASE NO. 75-3433 

CLARENCE B. FRIEND, CLAIMANT 
ROLF OLSON, CLAIMANT'S ATTY. 
DARYLL KLEIN, DEFENSE ATTY. 
REQUEST FOR REVIEW BY EMPLOYER 

AUGUST 30, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND PHILLIPS 0 

THE EMPLOYER SEEKS BOARD REVIEW OF THE REFEREE'S ORDER WHICH 

DIRECTED IT TO ACCEPT CLAIMANT'S CLAIM FOR AGGRAVATION AND PAY CLAIM

ANT BENEFITS TO WHICH HE IS ENTITLED BY LAW, INCLUDING PERMANENT 

TOTAL DISABILITY, EFFECTIVE JUNE 2, 1975 • 

THE EMPLOYER CONTENDS THAT CLAIMANT WAS TOTALLY DISABLED FROM 

HIS SCHEDULED INJURY AT THE FIRST HEARING IN APRIL, t 974· AND TH.E FACT 

THAT CLAIMANT NOW MIGHT HAVE SOME UNSCHEDULED DISABILITY SHOULD NOT 

CHANGE THE STATUS OF THE CLAIM 0 

CLAIMANT, AT THE TIME OF THE APRIL 18, 1974 HEARING, WAS 65 

YEARS OLD,. HE HAD BEEN EMPLOYED BY THE DEFENDANT EMPLOYER FOR OVER 

21 YEARS AT DIFFERENT TYPES OF WORK, ALL OF WHICH REQUIRED PHYSICAL 

LABOR 0 CLAIMANT SUFFERED A COMPENSABLE INJURY ON OCTOBER 2 2, 1 97 0 

-1 87-

A STIPULATION, ENTERED OCTOBER 16, 1973, REOPENED CLAIMANT'S
CLAIM FOR FURTHER MEDICAL CARE AND TREATMENT. ON DECEMBER 14, 1973
DR. ELLISON FOUND CLAIMANT MEDICALLY STATIONARY BUT HE FELT CLAIM
ANT MIGHT NEED AN ARTHROGRAPHY OF HIS LEFT SHOULDER.

A THIRD DETERMINATION ORDER, ISSUED ON FEBRUARY 6 , 1 9 74 , GRANTED
CLAIMANT 15 DEGREES FOR 10 PER CENT LOSS OF RIGHT LEG.

On APRIL 2 8 , 1 97 5 DR. ELLISON REPORTED THAT CLAIMANT HAD SIG
NIFICANT PROBLEMS WITH HIS LEFT SHOULDER WHICH PRECLUDED HIM FROM
HEA Y WORK AND FELT THIS CONDITION COULD POSSIBLY BE RELATED TO
CLAIMANT'S INDUSTRIAL INJURY. DR. MARTENS FELT THAT THE SHOULDER
PROBLEMS WERE NOT RELATED TO THE INDUSTRIAL INJURY BECAUSE THERE
NE ER HAD BEEN ANY COMPLAINTS OF SHOULDER PROBLEMS DURING ANY PRIOR
EXAMINATION.

On AUGUST 1 4 , 1 97 5 THE EMPLOYER DENIED CLAIMANT'S LEFT SHOUL

DER CLAIM.

The referee foun that the carrier's  enial of the left shoul

der PROBLEMS WAS PROPER BECAUSE THE MEDICAL E IDENCE WAS DE OID OF
ANY PROBLEMS OR COMPLAINTS IN THE LEFT SHOULDER FOR TWO YEARS AFTER
THE INDUSTRIAL INJURY.

The referee foun , base on the me ical evi ence, that claim
 nt HAD A GREATER DISABILITY OF THE RIGHT AND LEFT KNEES THAN THAT
FOR WHICH HE HAD BEEN PRE IOUSLY AWARDED. HE INCREASED CLAIMANT1 S
AWARDS TO 3 7.5 DEGREES FOR THE RIGHT LEG AND 2 2.5 DEGREES FOR THE
LEFT.

The bo rd, on de novo RE IEW, ADOPTS THE FINDINGS  nd CONCLU

SIONS OF THE REFEREE.

ORDER
The order of the referee, dated February 24 , 1 97 6 , is affirmed.

WCB CASE NO. 75-3433 AUGUST 30, 1976

CLARENCE B. FRIEND, CLAIMANT
ROLF OLSON, CLAIMANT'S ATTY.
DARYLL KLEIN, DEFENSE ATTY.
REQUEST FOR RE IEW BY EMPLOYER

Reviewe by boar members wilson an Phillips.

The employer seeks boar review of the referee's or er which
 irecte it to accept claimant's claim for aggravation an pay claim

 nt BENEFITS TO WHICH HE IS ENTITLED BY LAW, INCLUDING PERMANENT
TOTAL DISABILITY, EFFECTI E JUNE 2, 1 97 5 .

The employer conten s that claimant was totally  isable from

HIS SCHEDULED INJURY AT THE FIRST HEARING in APRIL, 1 9 7 4 AND THE FACT
THAT CLAIMANT NOW MIGHT HA E SOME UNSCHEDULED DISABILITY SHOULD NOT
CHANGE THE STATUS OF THE CLAIM.

Claimant, at the time of the april is, 1974 hearing, was 65
YEARS OLD, HE HAD BEEN EMPLOYED BY THE DEFENDANT EMPLOYER FOR O ER
2 1 YEARS AT DIFFERENT TYPES OF WORK, ALL OF WHICH REQUIRED PHYSICAL
LABOR. CLAIMANT SUFFE RED A COM PE NSABLE 1 NJURY ON OCTOBE R 2 2 , 1 97 0
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WORKING AS A PRESSMAN'S HELPE~, DIAGNOS!='.D AS A SUBTROCHANTERIC -
FRACTURE OF THE LEFT FEMUR, NOT DISPLACED, IT WAS REPAIRED THROUGH 
INTERNAL FIXATION, IN JANUARY, t 97 t CLAIMANT SUFFERED A SECOND FRAC-
TURE JUST SLIGHTLY BELOW THE FIRST· FRACTURE, OP!;::N REDUCTION WITH 
INTERNAL FIXATION WAS AGAIN PERFORMED, OR 0 LILLY, AN ORTHOPEDIC SUR-
GEON, WHO HAD BEEN CLAIMANT'S TREATING PHYSICIAN,. FELT C_LAIMANT 
WOULD PROBABLY NOT RETURN TO WORK AND INDICATED CLAIMANT'S LEFT 
LOWER EXTREMITY WAS ABOUT ONE INCH SHORT AS COMPARED TO THE RIGHT. 

ON OCTOBER 16, 1972 DR, LILLY RECOMMENDED CLAIM CLOSURE, ON 
NOVEMBER 6 1 1972 CLAIMANT WAS AWARDED 45 DEGREES FOR 30 PER CENT 
LOSS OF HIS LEFT LEG. 

THE CLAIMANT REQUESTED A HEARING ANO, 'AS A RESULT THEREOF, 
REFEREE FITZGERALD FOUND THAT ALTHOUGH CLAIMANT'S CONTENTION THAT 
HE WAS PERMANENTLY AND TOTALLY DISABLED WAS PROBABLY TRUE, CLAIM
ANT'S DISABILITY WAS IN THE SCHEDULED AREA AND, THEREFORE, NO CONSI

DERATION COULD BE GIVEN TO LOSS OF EARNING CAPACITY IN RATING HIS 
DISABILITY0 HE FOUND THE CLAIMANT'S INJURY WAS TO THE LEFT FEMUR 
AND THERE WAS NO SHOWING OF ANY DISABILITY IN THE UNSCHEDULED AREA, 
HE INCREASED THE SCHEDULED AWARD FROM 3 0 PER CENT TO 6 0 PER CENT LOSS 
OF THE LEFT LEG EQUAL TO 9 0 DEGREES. 

0N JUNE 2 1 1 975 DR, LILLY AGAIN EXAMINED CLAIMANT AND EXPRESSED 
HIS OPINION THAT THE LEFT HIP FRACTURE AND THE SHORTENING OF THE LOWER 

LEFT EXTRE-M ITV HAD RESULTED IN SYMPTOMS OF PAIN AT THE LEFT SACRO
ILIAC JOINT, THAT THIS SACROILIAC JOINT PAIN WAS·A RESULT OF THE HIP 
FRACTURE. HE STATED THAT BECAUSE OF THIS PRESENT BACK PROBLEM CLAIM
ANT'S CONDITION WAS WORSE THAN IT' HAD BEEN AT THE TIME OF THE LAST 
ARRANGEMENT OR AWARD OF COMPENSATION, DR, LILLY SO ADVISED SCOTT 
WETZEL·, THE EMPLOYER'S CARRIER, WHO ACKNOWLEDGED THE LETTER AND 

STATED THAT THE CLAIM HAD BEEN REOPENED FOR PAYMENT OF MEDICAL BILLS -

PURSUANT TO ORS 6 5 6. 2 4 5 1 BUT DENIED THE CLAIM FOR AGGRAVATION. CLAIM- -
ANT REQUESTED A HEARING, 

DR. LILLY, IN HIS DEPOSITION TAKEN ON DECEMBER 19 1 1975, INDI
CATED HE HAD TREATED CLAIMANT SINCE EARLY 1971 AND THAT HE HAD TES
TIFIED AT THE 1974 HEARING THAT BECAUSE OF THE CLAIMANT'S LEG, CLAIM
ANT WAS THEN TOTALLY DISABLED, HE FURTHER STATED THAT CLAIMANT HAD 
DEVELOPED BACK PROBLEMS SINCE THAT TIME AND THAT IF CLAIMAND DID NOT 
HAVE THE SHORTENED LEG, HE WOULD NOT HAVE HAD THE BACK PROBLEM. 

REFEREE MULDER, BASED UPON DR, LILLY'S TESTIMONY, TOGETHER 
WITH CLAIMANT'S CREDIBLE COMPLAINTS OF WORSENING, FOUND THAT CLAIM
ANT HAD ESTABLISHED THAT HE HAD SUFFERED A COMPENSABLE AGGRAVATION 
AND THAT THE BACK CONDITION WAS A CONSEQUENCE OF THE LEG INJURY, HE 
FURTHER FOUND THAT BECAUSE DR, LILLY ADVOCATED NO ACTIVE TREATMENT 
CLAIMANT WAS MEDICALLY STATIONARY AND HE COULD DETERMINE THE EXTENT 
OF CLAIMANT'S PERMANENT DISABILITY, 

THE REFEREE CONCLUDED THAT CLAIMANT WAS WITHIN THE 'ODO-LOT' 
CATEGORY BECAUSE HE WAS UNABLE TO WORK GAINFULLY,_ SUITABLY, AND 
REGULARLY, AND THAT CLAIMANT WAS PERMANENTLY AND TOTALLY DISABLED 
AS OF JUNE 2, 1975, THE DATE OF DR, LILLY'S REPORT, 

THE BOARD, ON DE NOVO REVIEW, FINDS THAT THE MEDICAL EVIDENCE 
DOES NOT SUPPORT A FINDING OF PERMANENT TOTAL DISABILITY, DR, LILLY, 
CLAIMANT'S TREATING PHYSICIAN SINCE 1 971, TESTIFIED THAT THERE WERE 
TYPES OF WORK THAT CLAIMANT COULD DO ON A REGULAR AND GAINFUL BASIS 
AND WHICH WERE AVAILABLE TO CLAIMANT, THEREFORE, CLAIMANT HAS FAILED 
TO ESTABLISH THAT HE FALLS WITHIN THE ODD-LOT CATEGORY AND THE BUR
DEN STILL RESTS WITH HIM TO SHOW THERE IS NO AVAILABLE REGULAR GAIN
FUL EMPLOYMENT, 

-1 8 8 - -

WHILE WORKING AS A PRESSMAN1 S HELPER, DIAGNOSED AS A SUBTROCHANTERIC
FRACTURE OF THE LEFT FEMUR, NOT DISPLACED. IT WAS REPAIRED THROUGH
INTERNAL FIXATION. IN JANUARY, 197 1 CLAIMANT SUFFERED A SECOND FRAC
TURE JUST SLIGHTLY BELOW THE FIRST FRACTURE. OPEN REDUCTION WITH
INTERNAL FIXATION WAS AGAIN PERFORMED. DR. LILLY, AN ORTHOPEDIC SUR
GEON, WHO HAD BEEN CLAIMANT S TREATING PHYSICIAN, FELT CLAIMANT
WOULD PROBABLY NOT RETURN TO WORK AND INDICATED CLAIMANT S LEFT
LOWER EXTREMITY WAS ABOUT ONE INCH SHORT AS COMPARED TO THE RIGHT.

On OCTOBER 1 6 , 1 9 72 DR. LILLY RECOMMENDED CLAIM CLOSURE. ON

NO EMBER 6 , 1 972 CLAIMANT WAS AWARDED 45 DEGREES FOR 30 PER CENT
LOSS OF HIS LEFT LEG.

The claimant requeste a hearing an , as a result thereof,
REFEREE FITZGERALD FOUND THAT ALTHOUGH CLAIMANT'S CONTENTION THAT
HE WAS PERMANENTLY AND TOTALLY DISABLED WAS PROBABLY TRUE, CLAIM
ANT'S DISABILITY WAS IN THE SCHEDULED AREA AND, THEREFORE, NO CONSI
DERATION COULD BE GI EN TO LOSS OF EARNING CAPACITY IN RATING HIS
DISABILITY. HE FOUND THE CLAIMANT'S INJURY WAS TO THE LEFT FEMUR
AND THERE WAS NO SHOWING OF ANY DISABILITY IN THE UNSCHEDULED AREA.
HE INCREASED THE SCHEDULED AWARD FROM 3 0 PER CENT TO 6 0 PER CENT LOSS
OF THE LEFT LEG EQUAL TO 90 DEGREES.

On JUNE 2 , 1 97 5 DR. LILLY AGAIN EXAMINED CLAIMANT AND EXPRESSED
HIS OPINION THAT THE LEFT HIP FRACTURE AND THE SHORTENING OF THE LOWER
LEFT EXTREMITY HAD RESULTED IN SYMPTOMS OF PAIN AT THE LEFT SACRO
ILIAC JOINT, THAT THIS SACROILIAC JOINT PAIN WAS A RESULT OF THE HIP
FRACTURE. HE STATED THAT BECAUSE OF THIS PRESENT BACK PROBLEM CLAIM
ANT S CONDITION WAS WORSE THAN IT HAD BEEN AT THE TIME OF THE LAST
ARRANGEMENT OR AWARD OF COMPENSATION. DR. LILLY SO AD ISED SCOTT
WETZEL, THE EMPLOYER'S CARRIER, WHO ACKNOWLEDGED THE LETTER AND
STATED THAT THE CLAIM HAD BEEN REOPENED FOR PAYMENT OF MEDICAL BILLS
PURSUANT TO ORS 6 5 6 . 2 4 5 , BUT DENIED THE CLAIM FOR AGGRA ATION. CLAIM
ANT REQUESTED A HEARING.

Dr. LILLY, IN HIS DEPOSITION TAKEN ON DECEMBER 1 9 , 1 97 5 , INDI
CATED HE HAD TREATED CLAIMANT SINCE EARLY 197 1 AND THAT HE HAD TES
TIFIED AT THE 1 97 4 HEARING THAT BECAUSE OF THE CLAIMANT'S LEG, CLAIM
ANT WAS THEN TOTALLY DISABLED. HE FURTHER STATED THAT CLAIMANT HAD
DE ELOPED BACK PROBLEMS SINCE THAT TIME AND THAT IF CLAIMAND DID NOT
HA E THE SHORTENED LEG, HE WOULD NOT HA E HAD THE BACK PROBLEM.

Referee mul er, base upon  r. Lilly's testimony, together
WITH CLAIMANT'S CREDIBLE COMPLAINTS OF WORSENING, FOUND THAT CLAIM
ANT HAD ESTABLISHED THAT HE HAD SUFFERED A COMPENSABLE AGGRA ATION
AND THAT THE BACK CONDITION WAS A CONSEQUENCE OF THE LEG INJURY. HE
FURTHER FOUND THAT BECAUSE DR. LILLY AD OCATED NO ACTI E TREATMENT
CLAIMANT WAS MEDICALLY STATIONARY AND HE COULD DETERMINE THE EXTENT
OF cl im nt s PERMANENT DISABILITY.

The referee conclu e that claimant was within the 'o  lot'
CATEGORY BECAUSE HE WAS UNABLE TO WORK GAINFULLY, SUITABLY, AND
REGULARLY, AND THAT CLAIMANT WAS PERMANENTLY AND TOTALLY DISABLED
AS OF JUNE 2 , 1 9 7 5 , THE DATE OF DR. LILLY1 S RE PORT.

The boar , on  e novo review, fin s that the me ical evi ence

DOES NOT SUPPORT A FINDING OF PERMANENT TOTAL DISABILITY. DR. LILLY,
CLAIMANT'S TREATING PHYSICIAN SINCE 1971, TESTIFIED THAT THERE WERE
TYPES OF WORK THAT CLAIMANT COULD DO ON A REGULAR AND GAINFUL BASIS
AND WHICH WERE A AILABLE TO CLAIMANT, THEREFORE, CLAIMANT HAS FAILED
TO ESTABLISH THAT HE FALLS WITHIN THE ODD-LOT CATEGORY AND THE BUR
DEN STILL RESTS WITH HIM TO SHOW THERE IS NO A AILABLE REGULAR GAIN
FUL EMPLOYMENT.
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EVIDENCE DOES INDICATE THAT CLAIMANT HAS SUFFERED A SUBSTAN
TIAL LOSS OF WAGE EARNING CAPACITY (THE RECORD CLEARLY REVEALS THAT 
CLAIMANT "HAS BOTH UNSCHEDULED AND SCHEDULED DISABILITY AT THE PRESENT 

Tl ME) , THEREFORE, CLAIMANT IS ENTITLED TO AN AWARD EQUAL TO 8 0 PER 
CENT OF THE MAXIMUM FOR HIS UNSCHEDULED DISABILITY TO COMPENSATE HIM 
FOR SUCH LOSS AND IS ALSO ENTITLED TO THE AWARD OF 6 0 PER CENT LOSS 
OF THE LEFT LEG GRANTED BY REFEREE ·FITZGERALD'S ORDER. 

ORDER 

THE ORDER OF THE REFEREE I DATED MARCH 2 5 1 197 6, IS MODIFIED. 

CLAIMANT IS AWARDED 256 DEGREES OF THE MAXIMUM 320 DEGREES 
FOR UNSCHEDULED LOW BACK DISABILITY AND 90 DEGREES OF THE MAXIMUM 
t 5 0 DEGRE.ES F.OR LOSS OF THE LEFT LEG. THIS IS IN LIEU OF THE AWARD 
MADE BY THE REFEREE IN HIS ORDER OF MARCH 2 5 1 t 9 7 6 WHICH IN ALL OTHER 
RESPECTs·· rs AFFIRMED. 

WCB CASE NO. 75-3412 

GWENDOLYN J. ORMAN, CLAIMANT 
MERRITT J 0 WILLSON, CLAIMANTY S ATTY. 
DARYLL KLEIN, DEFENSE ATTY 0 

REQUEST FOR REVIEW BY CLAIMANT 

AUGUST 30, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND PHILLIPS. 

CLAIMANT SEEKS REVIEW BY THE BOARD OF THE REFEREE'S ORDER 
WHICH AWARDED HER 16 0 DEGREES. FOR 5 0 PER CENT UNSCHEDULED NECK AND 

LOW BACK DISABILITY. CLAIMANT CONTENDS THAT SHE IS PERMANENTLY AND 
TOTALLY DISABLED AS A RESULT OF HER INDUSTRIAL INJURY. 

THE EMPLOYER CROSS-REQUESTS BOARD REVIEW, CONTENDING THAT 
CLAIMANT IS NOT ENTITLED TO AN AWARD GREATER THAN 96 DEGREES GRANTED 

HER BY THE DETERMINATION ORDER MAILED JULY 1 0, t 975 • 

CLAIMANT, A SEAMSTRESS, SUFFERED A COMPENSABLE INJURY IN 
DECEMBER, t 96 6 TO HER LEFT ARM AND SHOULDER. THE CLAIM WAS CLOSED 
AND SHE ULTIMATELY WAS AWARDED 2 0 DEGREES LOSS OF THE LEFT ARM. SHE 
WAS PRECLUDED FROM RETURNING TO HER WORK AS A SEAMSTRESS AND, THERE
AFTER, WORKED AS A NURSES AID 0 SHE ATTENDED CLACKAMAS COMMUNITY 
COLLEGE AND WAS TRAINED AS A HOME HEALTH AIDE AND WAS EMPLOYED BY 
THE VISITING NURSE ASSOCIATION. SHE CONTINUED TO WORK IN THAT CAPACITY 
UNTIL SHE WAS INJURED ON OCTOBER 24, 1973 WITH THE EXCEPTION OF ONE 
YEAR DURING WHICH TIME SHE WORKED AS A NURSES AID AT THE HOLIDAY PARK 

HOSPITAL. 

CLAIMANT'S 1973 INJURY OCCURRED WHEN HER AUTOMOBILE WAS REAR 
ENDED. CLAIMANT HAS BEEN SEEN BY SEVERAL SPECIALISTS IN THE VARIOUS 
FIELDS OF MEDICINE 0 DR 0 STORINO FOUND HER DISABILITY TO BE IN THE • MILD' 
RANGE AS DID DR 0 PASQUESl 0 THE ORTHOPAEDIC CONSULTANTS SAID CLAIM
ANT COULD RETURN TO HER FORMER JOB BUT SHE COULD DO NO LIFTING. THIS 
WOULD BE: RATHER DIFFICULT FOR A NURSES AID 0 DR 0 STOR.INO REFERRED 
CLAIMANT TO DR, CHERRY, WHO CONTINUED TO BE CLAIMANT'S TREATING PHY
SICIAN UNTIL APRIL, 1975 - HE WAS OF THE OPINION THAT CLAIMANT WAS 
PERMA_NENTLY AND TOTALLY DISABLED. 

CLAIMANT TESTIFIED SHE WAS NO LONGER ABLE TO PERFORM TASKS SHE 
PREVIOUSLY HAD DONE, INCLUDING HER OWN HOUSEWORK OR GARDENING. HER 

HUSBAND IS A CARDIOVASCULAR RETIREE AND HE AND CLAIMANT HAVE MOVED 

-1 8 9 -

The evi ence  oes in icate that claimant has suffere a substan
ti l LOSS OF WAGE EARNING CAPACITY (THE RECORD CLEARLY RE EALS THAT
CLAIMANT HAS BOTH UNSCHEDULED AND SCHEDULED DISABILITY AT THE PRESENT
TlK/lE) , THEREFORE, CLAIMANT IS ENTITLED TO AN AWARD EQUAL TO 80 PER
CENT OF THE MAXIMUM FOR HIS UNSCHEDULED DISABILITY TO COMPENSATE HIM
FOR SUCH LOSS AND IS ALSO ENTITLED TO THE AWARD OF 6 0 PER CENT LOSS
OF THE LEFT LEG GRANTED BY REFEREE FITZGERALD1 S ORDER.

ORDER

The ORDER OF THE REFEREE, DATED MARCH 2 5 , 1 97 6 , IS MODIFIED.

Cl im nt is  w rded 256 degrees of the m ximum 320 degrees

FOR UNSCHEDULED LOW BACK DISABILITY AND 90 DEGREES OF THE MAXIMUM
150 DEGREES FOR LOSS OF THE LEFT LEG. THIS IS IN LIEU OF THE AWARD
MADE BY THE REFEREE IN HIS ORDER OF MARCH 2 5 , 1 97 6 WHICH IN ALL OTHER
RESPECTS IS AFFIRMED.

WCB CASE NO. 75-3412 AUGUST 30, 1976

GWENDOLYN J. ORMAN, CLAIMANT
MERRITT J. WILLSON, CLAIMANT'S ATTY.
DARYLL KLEIN, DEFENSE ATTY.
REQUEST FOR RE IEW BY CLAIMANT

Reviewe by boar members wilson an 

Claimant seeks review by the boar of

WHICH AWARDED HER 160 DEGREES FOR 50 PER CENT UNSCHEDULED NECK AND
LOW BACK DISABILITY. CLAIMANT CONTENDS THAT SHE IS PERMANENTLY AND
TOTALLY DISABLED AS A RESULT OF HER INDUSTRIAL INJURY.

The employer cross requests boar review, conten ing that

CLAIMANT IS NOT ENTITLED TO AN AWARD GREATER THAN 96 DEGREES GRANTED
HER BY THE DETERMINATION ORDER MAILED JULY 1 0 , 1 97 5 .

Claimant, a seamstress, suffere a compensable injury in

DECEMBER, 1 96 6 TO HER LEFT ARM AND SHOULDER. THE CLAIM WAS CLOSED
AND SHE ULTIMATELY WAS AWARDED 2 0 DEGREES LOSS OF THE LEFT ARM. SHE
WAS PRECLUDED FROM RETURNING TO HER WORK AS A SEAMSTRESS AND, THERE
AFTER, WORKED AS A NURSES AID. SHE ATTENDED CLACKAMAS COMMUNITY
COLLEGE AND WAS TRAINED AS A HOME HEALTH AIDE AND WAS EMPLOYED BY
THE  ISITING NURSE ASSOCIATION. SHE CONTINUED TO WORK IN THAT CAPACITY
UNTIL SHE WAS INJURED ON OCTOBER 2 4 , 1 97 3 WITH THE EXCEPTION OF ONE
YEAR DURING WHICH TIME SHE WORKED AS A NURSES AID AT THE HOLIDAY PARK
HOSPITAL.

Claimant s 1973 injury occurre when her automobile was rear

ENDED. CLAIMANT HAS BEEN SEEN BY SE ERAL SPECIALISTS IN THE  ARIOUS
FIELDS OF MEDICINE. DR. STORINO FOUND HER DISABILITY TO BE IN THE MILD1
RANGE AS DID DR. PASQUESI. THE ORTHOPAEDIC CONSULTANTS SAID CLAIM
ANT COULD RETURN TO HER FORMER JOB BUT SHE COULD DO NO LIFTING. THIS
WOULD BE RATHER DIFFICULT FOR A NURSES AID. DR. STORINO REFERRED
CLAIMANT TO DR. CHERRY, WHO CONTINUED TO BE CLAIMANT1 S TREATING PHY
SICIAN UNTIL APRIL, 1 97 5 HE WAS OF THE OPINION THAT CLAIMANT WAS
PERMANENTLY AND TOTALLY DISABLED.

Claimant testifie she was no longer able to perform tasks she
PRE IOUSLY HAD DONE, INCLUDING HER OWN HOUSEWORK OR GARDENING. HER
HUSBAND IS A CARDIO ASCULAR RETIREE AND HE AND CLAIMANT HA E MO ED

PHILLIPS.

THE REFEREE1S ORDER
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A RETIREMENT COMMUNITY. CLAIMANT IS NOW 57 YEARS OLD AND HAS A 
HIGH SCHOOL EDUCATION AND TRAINING AS A NURSES AID AND AS A HOME HEALTH 

AIDE. SHE IS REPORTED TO HAVE AVE RAGE I NTE LLIGE NCE ON VERBAL MATTERS 

IS WITHIN THE.BRIGHT NORMAL RANGE OF INTELLIGENCE ON NON-VERBAL MAT

ERIALS, 

BASED UPON THE EVIDENCE, CLAIMANT'S AGE, WORK BACKGROUND AND 

APTITUDE FOR RETRAINING AS WELL AS HER PHYSICAL DISABILITY, THE REF

EREE CONCLUDED THAT CLAIMANT'S LOSS OF WAGE EARNING CAPACITY ENTITLED 

HER TO AN AWARD OF 160 DEGREES EQUAL TO 50 PER CENT OF THE MAXIMUM 

ALLOWABLE FOR UNSCHEDULED DISABILITY, THIS BEING AN INCREASE OF 60 

DEGREES OVER THE AWARD MADE BY THE' DETERMINATION ORDER, 

THE BOARD, ON DE NOVO REVIEW, DISAGREES WITH THE REFEREE'S 

ASSESSMENT OF CLAIMANT'S LOSS OF WAGE EARNING CAPACITY, BASED UPON 

THE MEDICALS WHICH INDICATE FEW PURELY OBJECTIVE MEDICAL FINDINGS 

(ONLY DR, CHERRY WAS OF THE OPINION THAT CLAIMANT WAS PERMANENTLY 

AND TOTALLY DISABLED, ALL THE OTHER DOCTORS FOUND CLAIMANT'S DIS

ABILITY TO BE IN THE 'MIL�' RANGE), THE BOARD CONCLUDES THAT CLAIM

ANT HAS BEEN ADEQUATELY COMPENSATED FOR HER LOSS OF WAGE EARNING 

CAPACITY BY THE AWARD OF 96 DEGREES AND, THEREFORE, THE DETERMINA

TION ORDER OF JULY 1 0, 1 97 5 SHOULD BE RE INSTATED. 

ORDER 

THE ORDER OF THE REFEREE, DATED FEBRUARY 27, 1976, IS REVERSED. 

THE DETERMINATION ORDER MAILED JULY 1 0, 1975 IS AFFIRMED, 

SAIF CLAIM NO. DC 174642 

KIRIL KUTSEV, CLAIMANT 
DEPT. OF JUSTICE, DEFENSE ATTY, 

OWN MOTION DETERMINATION 

AUGUST 30, 1976 

CLAIMANT SUSTAINED A COMPENSABLE BACK INJURY ON FEBRUARY 2 7, 
1969 AND HIS CLAIM WAS CLOSED ON OCTOBER 30, 1969 GRANTING TIME LOSS 

ONLY. 

AFTER CLAIMANT'S AGGRAVATION RIGHTS HAD EXPIRED HIS CLAIM WAS 

REOPENED BY THE STATE ACCIDENT INSURA"ICE FUND FOR SURGERY ON MARCH 

13, 1976, 

ON APRIL 2, 1976 CLAIMANT HAO A MYELOGRAM AND ON APRIL 5, 1976 
A HEMILAMINECTOMY WAS PERFORMED. CLAIMANT BECAME MEDICALLY STA

TIONARY ON JULY 28, 1976. 

THE ST AT!c ACC !DENT INSURANCE FUND REQUESTED A DE TERM !NATION 

ON AUGUSl 3, 1 976, THE EVALUATION DIVISION RECOMMEND::C:D TEMPORARY 

TOTAL DISABILITY COMPENSATION FROM MARCH 13, 1976 THROUGH JULY 28, 

1976, LESS TIME WORKED -AND AN AWARD OF 48 DEGREES FOR 15 PER CENT 

UNSCHEDULED BACK DISABILITY FOR CLAIMANT'S LOSS OF WAGE EARNING 

CAPACITY, 

ORDER 

CLAIMANT IS HEREBY GRANTED TEMPORARY TOTAL DISABILITY COMPEN

SATION FROM MARCH 1 3, 1 9 7 6 THROUGH JULY 2 8, 197 6, LESS Tl ME WORKED -

AND 48 DFGREES FOR t 5 PER CENT UNSCHEDULED BACK DISABILITY, 

-190 -
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TO A RETIREMENT COMMUNITY. CLAIMANT IS NOW 5 7 YEARS OLD AND HAS A
HIGH SCHOOL EDUCATION AND TRAINING AS A NURSES AID AND AS A HOME HEALTH
AIDE. SHE IS REPORTED TO HAVE AVERAGE INTELLIGENCE ON VERBAL MATTERS
IS WITHIN THE.BRIGHT NORMAL RANGE OF INTELLIGENCE ON NON-VERBAL MAT
ERIALS.

Base upon the evi ence, claimant's age, work backgroun an 

APTITUDE FOR RETRAINING AS WELL AS HER PHYSICAL DISABILITY, THE REF
EREE CONCLUDED THAT CLAIMANT'S LOSS OF WAGE EARNING CAPACITY ENTITLED
HER TO AN AWARD OF 160 DEGREES EQUAL TO 5 0 PER CENT OF THE MAXIMUM
ALLOWABLE FOR UNSCHEDULED DISABILITY, THIS BEING AN INCREASE OF 6 0
DEGREES OVER THE AWARD MADE BY THE DETERMINATION ORDER.

The boar , on  e novo review,  isagrees with the referee's
ASSESSMENT OF CLAIMANT'S LOSS OF WAGE EARNING CAPACITY. BASED UPON
THE MEDICALS WHICH INDICATE FEW PURELY OBJECTIVE MEDICAL FINDINGS
(ONLY DR. CHERRY WAS OF THE OPINION THAT CLAIMANT WAS PERMANENTLY
AND TOTALLY DISABLED, ALL THE OTHER DOCTORS FOUND CLAIMANT'S DIS
ABILITY TO BE IN THE 1 MILD1 RANGE) , THE BOARD CONCLUDES THAT CLAIM
ANT HAS BEEN ADEQUATELY COMPENSATED FOR HER LOSS OF WAGE EARNING
CAPACITY BY THE AWARD OF 96 DEGREES AND, THEREFORE, THE DETERMINA
TION ORDER OF JULY 1 0 , 1 97 5 SHOULD BE REINSTATED.

ORDER
The ORDER OF THE REFEREE , DATED FEBRUARY 27, 1976, IS REVERSED.

The DETERMINATION ORDER MAILED JULY 1 0 , 1 97 5 IS AFFIRMED.

SAIF CLAIM NO. DC 174642 AUGUST 30, 1976

KIRIL KUTSEV, CLAIMANT
DEPT. OF JUSTICE, DEFENSE ATTY.
OWN MOTION DETERMINATION

Claimant sustaine a compensable back injury on February 27,
1 9 6 9 AND HIS CLAIM WAS CLOSED ON OCTOBE R 3 0 , 1 9 6 9 GRANTING TIME LOSS
ONLY.

After claimant's aggravation rights ha expire his claim was

REOPENED BY THE STATE ACCIDENT INSURANCE FUND FOR SURGERY ON MARCH
13, 1976.

On APR IL 2 , 1976 CLAI M ANT HAD A M YE LOGRAM AND ON APRIL 5, 1976

A HEMILAMINECTOMY WAS PERFORMED. CLAIMANT BECAME MEDICALLY STA
TIONARY ON JULY 28, 1976.

The state acci ent insurance fun requeste a  etermination

ON AUGUST 3 , 1 9 7 6 . THE EVALUATION DIVISION RECOMMENDED TEMPORARY
TOTAL DISABILITY COMPENSATION FROM MARCH 1 3 , 1 97 6 THROUGH JULY 2 8 ,
1976, LESS TIME WORKED AND AN AWARD OF 48 DEGREES FOR 15 PER CENT
UNSCHEDULED BACK DISABILITY FOR CLAIMANT'S LOSS OF WAGE EARNING
CAP AC ITY.

ORDER
Claimant is hereby grante temporary total  isability compen

sation FROM MARCH 13 , 1976 THROUGH JULY 28, 1976, LESS TIME WORKED
AND 48 DEGREES FOR 15 PER CENT UNSCHEDULED BACK DISABILITY.

-19 0-
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CLAIM NO. 65-62885 AUGUST 30, 1976 

TONY KOVACH, CLAIMANT 
OWN MOTION DETERMINATION 

CLAIMANT SUSTAINED A COMPENSABLE INJURY TO HIS LOW BACK ON 
AUGUST 23. 1968 - HE UNDERWENT SURGERY IN FEBRUARY, 1969 FOR A FUSION. 
THE CLAIM WAS INITIALLY CLOSED BY A DETERMINATION ORDER WHICH AWARDED 
HIM 6 4 DEGREES FOR Z O PER CENT UNSCHEDULED DISABILITY. 

IN 1971 CLAIMANT'S CLAIM WAS REOPENED AND HE WAS SEEN AT THE 
DISABILITY PREVENTION DIVISION WHERE A FUSION REPAIR WAS RECOMMENDED, 
BUT CLAIMANT CHOSE NOT TO HAVE IT DONE. A SECOND DETERMINATION ORDER 
AWARDED CLAIMANT AN ADDITIONAL 32 DEGREES FOR A TOTAL OF 30 PER CENT 
UNSCHEDULED DISABILITY. 

THE CARRIER VOLUNTARILY REOPENED CLAIMANT'S CLAIM IN JANUARY, 
1 9 7 6. CLAIMANT'S AGGRAVATION RIGHTS HAD EXPIRED. CLAIMANT HAD THE 
SURGERY FOR FUSION REPAIR IN 1974 BUT HIS CONDITION HAD NOT IMPROVED 
AND HE WAS REFERRED TO THE PAIN CLINIC WHERE HE WAS ADMITTED ON 
FEBRUARY 16, 1 976. HE 'WAS DISCHARGED ON MARCH 5, 1 976 WITH A FAIR 
TO GOOD PROGNOSIS FOR CONTINUING EMPLOYMENT. CLAIMANT ~ETURNED TO 
WORK AS A USED CAR DEALER. 

ON JULY 2 6, I 9 7 6 THE CARRIER REQUESTED A DETERMINATION. THE 
EVALUATION DIVISION RECOMMENDED TEMPORARY TOTAL DISABILITY COMPEN
SATION FROM FEBRUARY 1 6 , 1 9 7 6 THROUGH MARCH 5 , 1 9 7 6 AND FOR JUNE 1 1 , 
1.976 1 THE DATE OF HIS FOLLOWUP EXAMINATION BY DR 0 RUSSAKOV, AND NO 
FURTHER AWARD FOR PERMANENT PARTIAL DISABILITY. 

ORDER 

CLAIMANT IS HEREBY GRANTED COMPENSATION FOR TEMPORARY TOTAL 
DISABILITY FROM FEBRUARY 1 6 • 1976 THROUGH MARCH 5 1 1976 AND FOR JUNE 
11, 1976, 

WCB CASE NO. 75-2448 

FLORENCE KIMBALL, CLAIMANT 
J 0 DAVID KRYGER, CLAIMANT'S ATTY, 
JAMES GIDLEY. DEFENSE ATTY. 
REQUEST FOR REVIEW BY CLAIMANT 

AUGUST 30, 1976 

REVIEWED BY BOARD MEMBERS WILSON ANO MOORE, 

CLAIMANT REQUESTS REVIEW BY THE BOARD OF THE REFEREE'S DENIAL 
OF A MOTION FOR RECONSIDERATION, REQUESTING REOPENING OF HER CLAIM AS 
OF JULY 29• 1975 0 

CLAIMANT, 4 6 YEARS OLD, INJURED HER BACK IN 1 9 7 0 WHEN SHE SLIPPED 
AND FELL. IN AUGUST, 1970 CLAIMANT HAD A LAMINECTOMY PERFORMED WHICH 
GAVE HER PARTIAL AND TEMPORARY RELIEF OF PAIN. A DETERMINATION ORDER, 
DATED MAY 2 7, 197 1 AWARDED CLAIMANT 4 8 DEGREES UNSCHEDULED LOW BACK, 
32 DEGREES LOSS OF EARNING CAPACITY AND 8 DEGREES PARTIAL LOSS OF LEFT 
LEG9 SINCE THAT TIME CLAIMANT HAS COMPLAINED OF SEVERE BACK PAIN_ 

ON JUNE IO, 1974 A SECOND DETERMINATION ORDER AWARDED CLAIMANT 
AN ADDITIONAL 3 Z DEGREES FOR HER UNSCHEDULED LOW BACK DISABILITY. 

-191 -

CLAIM NO. 65-62885 1976AUGUST 30,

TONY KOVACH, CLAIMANT
OWN MOTION DETERMINATION

Claimant sustaine a compensable injury to his low back on

AUGUST 2 3 . 1 96 8 HE UNDERWENT SURGERY IN FEBRUARY, 1 9 6 9 FOR A FUSION.
THE CLAIM WAS INITIALLY CLOSED BY A DETERMINATION ORDER WHICH AWARDED
HIM 64 DEGREES FOR 20 PER CENT UNSCHEDULED DISABILITY.

In 197 1 cl im nt s CLAIM WAS REOPENED AND HE WAS SEEN AT THE
DISABILITY PRE ENTION DI ISION WHERE A FUSION REPAIR WAS RECOMMENDED,
BUT CLAIMANT CHOSE NOT TO HA E IT DONE. A SECOND DETERMINATION ORDER
AWARDED CLAIMANT AN ADDITIONAL 32 DEGREES FOR A TOTAL OF 3 0 PER CENT
UNSCHEDULED DISABILITY.

The CARRIER  OLUNTARILY REOPENED CLAIMANT'S CLAIM IN JANUARY,
1 9 7 6 . CLAIMANT'S AGGRA ATION RIGHTS HAD EXPIRED. CLAIMANT HAD THE
SURGERY FOR FUSION REPAIR IN 1 97 4 BUT HIS CONDITION HAD NOT IMPRO ED
AND HE WAS REFERRED TO THE PAIN CLINIC WHERE HE WAS ADMITTED ON
FEBRUARY 1 6 , 1 97 6 . HE 'WAS DISCHARGED ON MARCH 5 , 1 97 6 WITH A FAIR
TO GOOD PROGNOSIS FOR CONTINUING EMPLOYMENT. CLAIMANT RETURNED TO
WORK AS A USED CAR DEALER.

On JULY 2 6 , 1 9 7 6 THE CARRIER REQUESTED A DETERMINATION. THE

E ALUATION DI ISION RECOMMENDED TEMPORARY TOTAL DISABILITY COMPEN
SATION FROM FEBRUARY 1 6, 1 97 6 THROUGH MARCH 5 , 1 97 6 AND FOR JUNE 1 1 ,
1 97 6 , THE DATE OF HIS FOLLOWUP EXAMINATION BY DR. RUSSAKO , AND NO
FURTHER AWARD FOR PERMANENT PARTIAL DISABILITY.

ORDER
Claima t is hereby gra ted compe satio for temporary total

DISABILITY FROM FEBRUARY 1 6 , 1 97 6 THROUGH MARCH 5 , 1 9 7 6 AND FOR JUNE
11, 1976.

WCB CASE NO. 75-2448 AUGUST 30, 1976

FLORENCE KIMBALL, CLAIMANT
J. DA ID KRYGER, CLAIMANT'S ATTY.
JAMES GIDLEY, DEFENSE ATTY.
REQUEST FOR RE IEW BY CLAIMANT

Reviewe by boar members wilson an moore.

Claimant requests review by the boar of the referee's  enial

OF A MOTION FOR RECONSIDERATION, REQUESTING REOPENING OF HER CLAIM AS
OF JULY 2 9 , 1 97 5 .

Claimant, 46 years ol , injure her back in i 970 when she slippe 

AND FELL. IN AUGUST, 1 97 0 CLAIMANT HAD A LAMINECTOMY PERFORMED WHICH
GA E HER PARTIAL AND TEMPORARY RELIEF OF PAIN. A DETERMINATION ORDER,
DATED MAY 2 7 , 1 97 1 AWARDED CLAIMANT 4 8 DEGREES UNSCHEDULED LOW BACK,
32 DEGREES LOSS OF EARNING CAPACITY AND 8 DEGREES PARTIAL LOSS OF LEFT
LEG. SINCE THAT TIME CLAIMANT HAS COMPLAINED OF SE ERE BACK PAIN.

On JUNE 1 0 , 1 9 7 4 A SECOND DETERMINATION ORDER AWARDED CLAIMANT
AN ADDITIONAL 3 2 DEGREES FOR HER UNSCHEDULED LOW BACK DISABILITY.
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JULY 2 9, 1 9 7 5 CLAIMANT FIRST SAW DR, ACKER MAN, A PSYCHOLO-

GIST, AT THE REQUEST OF HER ATTORNEY, SHE RETURNED FOR FURTHER VISITS 

ON AUGUST 8, 18 AND 26, 1975, DR, ACKERMAN BELIEVED CLAIMANT BENE-

FITED FROM THESE TREATMENTS AND WILL CONTINUE TO DO ,so, THE REFEREE 

FOUND THAT CLAIMANT WOULD BENEFIT FROM FURTHER TREATMENTS AS RECOM

MENDED BY DR, ACKERMAN AND REMANDED THE CLAIM FOR SUCH TREATMENT 

AS OF DECEMBER 2, 197 5 UNTIL CLOSURE PURSUANT TO ORS 656,268, HOW-

EVER, THE REFEREE FOUND THAT THE SESSIONS CLAIMANT HAD WITH DR, 

ACKERMAN IN JULY AND AUGUST, 1 9 7 5 WE RE OF NO BENEFIT TO CLAIMANT -

THAT THEY WERE MERELY PRELIMINARY TO THE FILING OF HER CLAIM, HE 

REFUSED TO REOPEN THE CLAIM AS OF JULY 29, 1975, 

THE BOARD, ON DE NOVO REVIEW, FINDS THAT DR, ACKERMAN'S SES

SIONS WITH CLAIMANT IN JULY AND AUGUST, 1975 WERE, IN FACT, BENEFICIAL 

TO CLAIMANT AND ARE COMPENSABLE UNDER ORS 656,245. THE REFEREE'S 

ORDER ON RECONSIDERATION, THEREFORE, SHOULD BE REVERSED AND THE 

EMPLOYER DIRECTED TO PAY THE MEDICAL BILLS FROM DR, ACKERMAN IN

CURRED SUBSEQUENT TO JULY 2 9, 197 5 • 

ORDER 

THE REFEREE'S ORDER ON RECONSIDERATION DATED DECEMBER 2 9, 1 975 

IS MODIFIED, 

THE EMPLOYER IS DIRECTED TO ACCEPT AND PAY THE MEDICAL TREAT

MENTS FURNISHED BY DR, ACKERMAN SUBSEQUENT TO JULY 29, 1975 PURSUANT 

TO ORS 656,245, 

WCB CASE NO. 75-2749 

CLARENCE VAN METEf"(, CLAIMANT 
ROLF OLSON, CLAIM ANT' S ATTY. 

DEPT, OF JUSTICE, DEFENSE ATTY. 

REQUEST FOR REVIEW BY SAIF 

AUGUST 30, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE. 

THE STATE ACCIDENT INSURANCE FUND REQUESTS BOARD REVIEW OF THE 

REFEREE'S ORDER WHICH AWARDED CLAIMANT PERMANENT T0TAL DISABILITY 

AS OF THE DATE OF HIS ORDER, 

THIS 5 5 YEAR OLD HEAVY EQUIPMENT OPERATOR SUFFERED A COMPEN

SABLE INJURY ON OCTOBER 2, 1974 CAUSING INJURY TO HIS LOW BACK AND 

RIGHT LEG, CLAIMANT HAD HAD TWO OTHER INJURIES TO HIS BACK, THE FIRST 

RESULTING IN A LAMINECTOMY IN 1 965 - THE SECOND IN A HEMILAMINECTOMY 

AT L4-5 IN 1972, FOR THESE EARLIER INJURIES CLAIMANT RECEIVED 25 PER 

CENT LOSS OF FUNCTION OF AN ARM FOR UNSCHEDULED DISABILITY IN 196 5 

AND 5 PER CENT UNSCHEDULED DISABILITY IN 1973, AFTER EACH OF THESE 

INJURIES CLAIMANT HAD RETURNED TO FULL TIME WORK, 

CLAIMANT WAS ADMITTED TO THE HOSPITAL ON OCTOBER 23, 1974 BY 

DR, LILLY WHO DIAGNOSED A HERNIATED DISC AND RECOMMENDED BED REST, 

TRACTION AND MEDICATION, 

0N MAY 23, 1975 DR, LILLY FOUND CLAIMANT HAD 75 PER CENT NOR
MAL RANGE OF MOTION OF HIS LOWER BACK AND DECLARED CLAIMANT MEDI

CALLY STATIONARY, STATING CLAIMANT HAD 'SLIGHT RESIDUALS AS A RESULT 

OF THE ACCIDENT OF OCTOBER 2, 1 974 ', DR, LILLY FELT POSSIBLY THIS 
INJURY CAUSED LOW BACK STRAIN SUPERIMPOSED ON A PRE-EXISTING DEGEN

ERATIVE ARTHRITIS CONDITION AND � EGE NERATIVE DISC DISEASE, 

-192 -
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On JULY 29, 1 9 7 5 CLAIMANT FIRST SAW DR, ACKERMAN, A PSYCHOLO
GIST, AT THE REQUEST OF HER ATTORNEY. SHE RETURNED FOR FURTHER  ISIT
ON AUGUST 8 , 18 AND 26, 1975, DR. ACKERMAN BELIE ED CLAIMANT BENE
FITED FROM THESE TREATMENTS AND WILL CONTINUE TO DO SO, THE REFEREE
FOUND THAT CLAIMANT WOULD BENEFIT FROM FURTHER TREATMENTS AS RECOM
MENDED BY DR. ACKERMAN AND REMANDED THE CLAIM FOR SUCH TREATMENT
AS OF DECEMBER 2, 1975 UNTIL CLOSURE PURSUANT TO ORS 656.268. HOW
E ER, THE REFEREE FOUND THAT THE SESSIONS CLAIMANT HAD WITH DR.
ACKERMAN IN JULY AND AUGUST, 1 9 7 5 WERE OF NO BENEFIT TO CLAIMANT
THAT THEY WERE MERELY PRELIMINARY TO THE FILING OF HER CLAIM. HE
REFUSED TO REOPEN THE CLAIM AS OF JULY 2 9 , 1 9 75 .

The boar , on  e novo review, fin s that  r. ackerman's ses

sions WITH CLAIMANT IN JULY AND AUGUST, 1 97 5 WERE, IN FACT, BENEFICIAL
TO CLAIMANT AND ARE COMPENSABLE UNDER ORS 6 5 6 . 2 4 5 . THE REFEREE'S
ORDER ON RECONSIDERATION, THEREFORE, SHOULD BE RE ERSED AND THE
EMPLOYER DIRECTED TO PAY THE MEDICAL BILLS FROM DR. ACKERMAN IN
CURRED SUBSEQUENT TO JULY 2 9 , 1 9 7 5 .

ORDER
The referee’s order o .reco sideratio dated December 29, 1975

IS MODIFIED.

The employer is  irecte to accept an pay the me ical

MENTS FURNISHED BY DR. ACKERMAN SUBSEQUENT TO JULY 2 9 , 1 9 7 5
TO ORS 6 5 6 . 2 4 5 .

 REA -
PURSUAN 

WCB CASE NO. 75-2749 AUGUST 30, 1976

CLARENCE VAN METER, CLAIMANT
ROLF OLSON, CLAIMANT S ATTY.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR RE IEW BY SAIF

Reviewe by boar members wilson an moore.

The state acci ent insurance fun requests boar review of the
referee’s or er which awar e claimant permanent total  isability

AS OF THE DATE OF HIS ORDER.

This 55 year ol heavy equipment operator suffere a compen

s ble INJURY ON OCTOBER 2 , 1 9 7 4 CAUSING INJURY TO HIS LOW BACK AND
RIGHT LEG. CLAIMANT HAD HAD TWO OTHER INJURIES TO HIS BACK, THE FIRST
RESULTING IN A LAMINECTOMY IN 1 9 6 5 THE SECOND IN A HEMILAMINECTOMY
AT L4 —5 IN 1 972 . FOR THESE EARLIER INJURIES CLAIMANT RECEI ED 25 PER
CENT LOSS OF FUNCTION OF AN ARM FOR UNSCHEDULED DISABILITY IN 1965
AND 5 PER CENT UNSCHEDULED DISABILITY IN 1 9 7 3 . AFTER EACH OF THESE
INJURIES CLAIMANT HAD RETURNED TO FULL TIME WORK.

Cl im nt w s  dmitted to the hospit l on October 23 , 1 974 by

DR. LILLY WHO DIAGNOSED A HERNIATED DISC AND RECOMMENDED BED REST,
TRACTION AND MEDICATION.

On MAY 2 3 ,
MAL RANGE OF MOT
CALLY STATIONARY,
OF THE ACCIDENT O
INJURY CAUSED LOW
ERATI E ARTHRITIS

1 97 5 DR. LILLY FOUND CLAIMANT HAD 75 PER CENT NOR-
ION OF HIS LOWER BACK AND DECLARED CLAIMANT MEDI
STAT1NG CLAIMANT HAD SLIGHT RESIDUALS AS A RESULT

F OCTOBER 2 , 1 97 4 . DR. LILLY FELT POSSIBLY THIS
BACK STRAIN SUPERIMPOSED ON A PRE-EXISTING DEGEN-
CONDITION AND DEGENERATI E DISC DISEASE.
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JUL.YI• 1975 A DETERMINATION ORDER GRANTED CLAIMANT 32 DE
GREES FOR IO PER CENT UNSCHEDULED L.OW BACK DISABILITY. 

0N AUGUST 1 6, 197 5 DR. L.ILL.Y STATED CLAIMANT COULD NOT RETURN 
TO HIS FORMER OCCUPATION OF HEAVY MANUAL L.ABOR BUT COULD DO LIGHT 
WORK IF CLAIMANT COULD BE RETRAINED. 

ON AUGUST 2 7 • 197 5 CLAIMAN,: WAS SEEN AT THE DISABILITY PREVEN
TION DIVISION BY DR. HALFERTY WHO DIAGNOSED DEGENERATIVE INTERVERTE

BRAL DISC ANO LUMBAR JOINT DISEASE, NO FUNCTIONAL. OVERLAY WAS PRESENT 
AND I PATIENT'S SYMPTOMS SEEM QUITE MINIMAL'• 

ON SEPTEMBER 5, 1975 DR. PERKINS FOUND CLAIMANT WITHIN THE 
HIGH BRIGHT NORMAL RANGE OF INTELLIGENCE AND RECOMMENDED FURTHER 
COUNSEL.ING TO AID. HIM IN ADJUSTMENT. HIS PSYCHOLOGICAL. PROBLEMS 
WERE REL.ATE � TO THE INJURY ONLY TO A 'MILD DEGREE'• 

fT WAS CL.AIM~NT' S CONTENTION THAT HE WAS 'ODD-LOT' PERMAN
ENTLY AN� · TOTAL.LY DISABLED. 

THE REFEREE CONCLUDED, BASED ON THE TESTIMONY OF CLAIMANT, 
CLAIMANT'S INABILITY TO RETURN TO HIS FORMER OCCUPATION, AND HIS AGE, 
THAT CLAIMANT HAD SUSTAINED HIS BURDEN OF PROVING HE FEL.L. WITHIN THE 
DEFINITION OF THE 'ODO-L.OT 1 DOCTRINE AND WAS PERMANENTLY AND TOTAL.LY 

DISABLED, REL.YING UPON DEATON V SAIF ( UNDERSCORED) • 1 3 OR APP 2 9 8 • 

THE BOARD, ON DE NOVO REVIEW, DISAGREES WITH THE CONCLUSION 
OF THE REFEREE. 

THE BOARD, BASED UPON THE EVIDENCE, FINDS THAT THE MEDICAL 
REPORTS DO NOT JUSTIFY PERMANENT TOTAL. DISABILITY. DR. LILLY, CLAIM
ANT'S TREATING PHYSICIAN, FOUND CLAIMANT CAPABLE OF RETURNING TO SOME 
L.IGHT EMPL.OYMENT 0 DR 0 LIL.LY AL.SO, UPON EXAMINATION IN MAY, 197 5, 
FOUND CL.Al MANT HAD 7 5 PER CENT NORMAL RANGE OF MOTION IN HIS L.OW 
BACK AND FOUND ONL.Y SLIGHT RESIDUALS. DR. HALFERTY FOUND ONL.Y 
'MINIMAL' SYMPTOMATOLOGY. 

THE CRITERIA FOR EVALUATION OF UNSCHEDULED DISABIL.ITY IS THE 
L.OSS OF WAGE EARNING CAPACITY. THE BOARD FINDS THAT CLAIMANT HAS 

SUFFERED A SUBSTANTIAL L.OSS OF EARNINGS AND CONCLUDES THAT HE SHOUL.D 
BE GRANTED 2 Z 4 DEGREES FOR 7 0 PER CENT UNSCHEDULED LOW BACK DISABILITY. 

THE BOARD FEELS THAT CLAIMANT HAS A HIGH DEGREE OF MENTAL. CAPA
BILITY AND POTENTIAL AND IT URGES ALL-OUT EFFORTS BE MADE TO VOCA
TIONALLY REHABILITATE CLAIMANT SO THAT HE CAN RETURN TO SOME TYPE OF 

L.IGHT EMPLOYMENT WHICH HE IS PHYSICAL.LY CAPABLE OF PERFORMING. 

ORDER 

THE ORDER OF THE REFEREE, DATED JANUARY 5, 1 976, IS MODIFIED. 

CLAIMANT IS GRANTED AN AWARD OF Z Z 4 DEGREES FOR 7 0 PER CENT 
UNSCHEDULED LOW BACK DISABILITY. THIS AWARD IS IN LIEU OF THE AWARD 
GRANTED BY THE REFEREE'S ORDER WHICH IN ALL OTHER RESPECTS IS 
AFFIRMED 0 

-1 93 -

On JULY I , 1 97 5 A DETERMINATION ORDER GRANTED CLAIMANT 32 DE
GREES FOR 1 0 PER CENT UNSCHEDULED LOW BACK DISABILITY.

On AUGUST 1 6, 1 97 5 DR. LILLY STATED CLAIMANT COULD NOT RETURN
TO HIS FORMER OCCUPATION OF HEA Y MANUAL LABOR BUT COULD DO LIGHT
WORK IF CLAIMANT COULD BE RETRAINED.

On AUGUST 2 7 , 1 97 5 CLAIMANT WAS SEEN AT THE DISABILITY PRE EN
TION DI ISION BY DR. HALFERTY WHO DIAGNOSED DEGENERATI E INTER ERTE
BRAL DISC AND LUMBAR JOINT DISEASE, NO FUNCTIONAL O ERLAY WAS PRESENT
AND 'PATIENT'S SYMPTOMS SEEM QUITE MINIMAL1.

On SEPTEMBER 5 , 1 97 5 DR. PERKINS FOUND CLAIMANT WITHIN THE

HIGH BRIGHT NORMAL RANGE OF INTELLIGENCE AND RECOMMENDED FURTHER
COUNSELING TO AID HIM IN ADJUSTMENT. HIS PSYCHOLOGICAL PROBLEMS
WERE RELATED TO THE INJURY ONLY TO A 'MILD DEGREE1.

It WAS CLAIMANT'S CONTENTION THAT HE WAS odd lot PERMAN
ENTLY AND TOTALLY DISABLED.

The referee concluded, b sed on the testimony of cl im nt,
cl im nt s in bility to return to his former OCCUPATION,  nd his  ge,
THAT CLAIMANT HAD SUSTAINED HIS BURDEN OF PRO ING HE FELL WITHIN THE
 efinition of the 'o  lot'  octrine an was permanently an totally
DISABLED, RELYING UPON DEATON  SAIF ( UNDERSCORED) , 1 3 OR APP 2 9 8 .

The boar , on  e novo review,  isagrees with the conclusion

OF THE REFEREE.

The boar , base upon the evi ence, fin s that the me ical

REPORTS DO NOT JUSTIFY PERMANENT TOTAL DISABILITY. DR. LILLY, CLAIM
ANT'S TREATING PHYSICIAN, FOUND CLAIMANT CAPABLE OF RETURNING TO SOME
LIGHT EMPLOYMENT. DR. LILLY ALSO, UPON EXAMINATION IN MAY, 1 97 5,
FOUND CLAIMANT HAD 7 5 PER CENT NORMAL RANGE OF MOTION IN HIS LOW
BACK AND FOUND ONLY SLIGHT RESIDUALS. DR. HALFERTY FOUND ONLY
' minimal' symptomatology.

The criteria for evaluation of unsche ule  isability is the

loss of wage earning capacity, the boar fin s that claimant has
SUFFERED A SUBSTANTIAL LOSS OF EARNINGS AND CONCLUDES THAT HE SHOULD
BE GRANTED 2 2 4 DEGREES FOR 70 PER CENT UNSCHEDULED LOW BACK DISABILITY.

The boar feels that claimant has a high  egree of mental CAPA
BILITY AND POTENTIAL AND IT URGES ALL-OUT EFFORTS BE MADE TO  OCA
TIONALLY REHABILITATE CLAIMANT SO THAT HE CAN RETURN TO SOME TYPE OF
LIGHT EMPLOYMENT WHICH HE IS PHYSICALLY CAPABLE OF PERFORMING.

ORDER
The or er of the referee,  ate January 5, i 976 , is mo ifie .

Claimant is grante an awar of 224  egrees for 70 per cent

unsche ule low back  isability, this awar is in lieu of the awar 
GRAN ED BY  HE REFEREE'S ORDER WHICH IN ALL O HER RESPEC S IS
AFFIRMED.
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B CASE NO. 76-964 

MAJOR CANADY, CLAIMANT 
R. KENNY ROBERTS, CLAIMANT'S ATTY• 

ROGER LUEDTKE, DEFENSE ATTY, 

ORDER 

AUGUST 31, 1976 

ON AUGUST 2 4, 1 9 7 6 THE BOARD RECEIVED A RE QUE ST FROM CLAIMANT'S 

COUNSEL TO HAVE THE ABOVE ENTITLED MATTER REMANDED TO THE REFEREE 

FOR THE PURPOSE OF TAKING ADDITIONAL EVIDENCE ALLEGEDLY NOT OBTAIN

ABLE AT THE TIME OF THE HEARING. 

ON AUGUST 2 5, 1976 THE BOARD RECEIVED A RESPONSE FROM THE EM

PLOYER'S COUNSEL OBJECTING TO THE REQUEST AND, ON AUGUST 26, 1 976, 

CLAIMANT'S COUNSEL REPLIED TO THE RESPONSE. 

THE BOARD, AFTER GIVING DUE CONSIDERATION TO THE MATTER, CON
CLUDES THAT SUFFICIENT GROUNDS HAVE NOT BEEN ADVANCED TO JUSTIFY 

REMANDING THE ABOVE ENTITLED MATTER TO THE REFEREE, THEREFORE, THE 

CLAIMANT'S REQUEST SHOULD BE DENIED. 

ORDER 

THE REQUEST MADE BY CLAIMANT TO HAVE THE ABOVE ENTITLED MATTER 

BE REMANDED TO THE REFEREE FOR THE PURPOSE OF TAKING ADDITIONAL EVI

DENCE WHICH HE ALLEGES WAS NOT OBTAINABLE AT THE TIME OF THE HEARING, 

IS HEREBY DENIED. 

WCB CASE NO. 75-1812 

VELMA GRAY, CLAIMANT 
JAN BAISCH, CLAIMANT'S ATTY, 

RICHARD LANG, DEFENSE ATTY. 

REQUEST FOR REVIEW BY CLAIMANT 

AUGUST 31, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND PHILLIPS. 

CLAIMANT REQUESTS BOARD REVIEW OF THE REFEREE'S ORDER WHICH 
GRANTED CLAIMANT AN AWARD OF 160 DEGREES FOR 5 0 PER CENT UNSCHEDULED 

LOW BACK DISABILITY. 

CLAIMANT SUFFERED A COMPENSABLE INJURY TO HIS RIGHT HIP AND 

LOW BACK ON AUGUST 2 4, 1 9 7 3. CLAIMANT HAD CONSERVATIVE TREATMENT 

AND EVENTUALLY HIS CONDITION WAS DIAGNOSED AS A HERNIATED DISC LS -SI 

ON DECEMBER 31, 1 973 A LAMINECTOMY WAS PERFORMED BY DR. KHAN WITH 

EXCISION OF THE DISC, 

ON APRIL 4, 1 974 DR 0 KHAN FELT CLAIMANT'S CONDITION WAS IMPROV

ING BUT THAT CLAIMANT SHOULD NOT RETURN TO HIS FORMER EMPLOYMENT. 

HE SUGGESTED CLAIMANT BE REFERRED TO VOCATIONAL REHABILITATION SER

VICE. CLAIMANT HAS NOT WORKED SJNCE THIS INJURY. 

DR. KLOPFER, A PSYCHOLOGIST, INTERVIEWED CLAIMANT AND FOUND 

HIM TO BE INTELLECTUALLY DISABLED AND HIS PROGNOSIS FOR VOCATIONAL 

REHABILITATION RETRAINING WAS CONSIDERED TO BE ONLY FAIR. 

A DEiERMINATION ORDER ENTERED ON APRIL 2 8, 1975 AWARDED CLAIM

ANT t 12 DEGREES FOR 35 PER CENT UNSCHEDULED LOW BASK DISABILITY. 
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WCB CASE NO. 76-964 1976AUGUST 31,

MAJOR CANADY, CLAIMANT
R. KENNY ROBER S, CLAIMAN 'S A  Y.
ROGER LUED KE, DEFENSE A  Y.
ORDER

On AUGUST 24, 1 9 7 6 THE BOARD RECEI ED A REQUEST FROM CLAIMANT S

COUNSEL TO HA E THE ABO E ENTITLED MATTER REMANDED TO THE REFEREE
FOR THE PURPOSE OF TAKING ADDITIONAL E IDENCE ALLEGEDLY NOT OBTAIN
ABLE AT THE TIME OF THE HEARING.

On AUGUST 2 5 , 1 97 6 THE BOARD RECEI ED A RESPONSE FROM THE EM
PLOYER'S COUNSEL OBJECTING TO THE REQUEST AND, ON AUGUST 2 6 , 1 9 76 ,
cl im nt s COUNSEL REPLIED TO THE RESPONSE.

The board, after givi g due co sideratio to the matter, co 
cludes  HA SUFFICIEN GROUNDS HAVE NO BEEN ADVANCED  O JUS IFY
REMANDING  HE ABOVE EN I LED MA  ER  O  HE REFEREE,  HEREFORE,  HE
claima t s REQUES SHOULD BE DENIED.

ORDER

The request ma e by claimant to have the above entitle matter
BE REMANDED TO THE REFEREE FOR THE PURPOSE OF TAKING ADDITIONAL E I
DENCE WHICH HE ALLEGES WAS NOT OBTAINABLE AT THE TIME OF THE HEARING,
IS HEREBY DENIED.

WCB CASE NO. 75-1812 AUGUST 31, 1976

 ELMA GRAY, CLAIMANT
JAN BAISCH, CLAIMAN 'S A  Y.
RICHARD LANG, DEFENSE A  Y.
REQUES FOR REVIEW BY CLAIMAN 

Reviewe by boar members wilson an Phillips.

Claimant requests boar review of the referee's or er which
GRANTED CLAIMANT AN AWARD OF 160 DEGREES FOR 5 0 PER CENT UNSCHEDULED
LOW BACK DISABILITY.

Claimant suffere a compensable injury to his right hip an 
LOW BACK ON AUGUST 2 4 , 1 9 73 . CLAIMANT HAD CONSER ATI E TREATMENT
AND E ENTUALLY HIS CONDITION WAS DIAGNOSED AS A HERNIATED DISC L5-S1 .
ON DECEMBER 3 1 , 1 97 3 A LAMINECTOMY WAS PERFORMED BY DR. KHAN WITH
EXCISION OF THE DISC.

On APRIL 4 , 1 97 4 DR, KHAN FELT CLAIMANT'S CONDITION WAS IMPRO 

ING BUT THAT CLAIMANT SHOULD NOT RETURN TO HIS FORMER EMPLOYMENT.
HE SUGGESTED CLAIMANT BE REFERRED TO  OCATIONAL REHABILITATION SER
 ICE. CLAIMANT HAS NOT WORKED SINCE THIS INJURY.

Dr. KLOPFER, A PSYCHOLOGIST, INTER IEWED CLAIMANT AND FOUND
HIM TO BE INTELLECTUALLY DISABLED AND HIS PROGNOSIS FOR  OCATIONAL
REHABILITATION RETRAINING WAS CONSIDERED TO BE ONLY FAIR.

A DETERM INAT I ON ORDER ENTERED ON APRIL 28, 1975 AWARDED CLAIM
ANT 112 DEGREES FOR 35 PER CENT UNSCHEDULED LOW BACK DISABILITY.
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THE REFEREE FOUND CLAIMANT TO BE FUNCTIONALLY ILLITERATE AND 
UNABLE TO RETURN TO MOST OF THE JOBS HE HAS PREVIOUSLY PERFORMED. 

HE CONCLUDED THAT EVEN IF CLAIMANT WERE WELL MOTIVATED IT WOULD 
TAKE A SPECIAL EFFORT TO RETRAIN HIM. BECAUSE OF THIS AND BECAUSE 
OF CLAIMANT'S INABILITY TO RETURN TO HIS FORMER OCCUPATIONS HE FOUND 
CLAIMANT WAS ENTITLED TO A GREATER AWARD FOR HIS LOSS OF WAGE EARN

ING CAPACITY. HE AWARDED CLAIMANT 16 0 DEGREES UNSCHEDULED DISABILITY. 

THE BOARD, ON DE NOVO REVIEW• ADOPTS THE FINDINGS AND CONCLU
SIONS OF THE RE FE REE• 

ORDER 
THE ORDER OF THE REFEREE, DATED APRIL 16 • 1976, IS AFFIRMED. 

SAIF CLAIM NO. RC 52447 

R. B. COLLINS, CLAIMANT 
DEPT• OF JUSTICE, DE FEN SE ATTY, 
OWN MOTION DETERMINATION 

AUGUST 31, 1976 

CLAIMANT SUFFERED A COMPENSABLE INJURY TO HIS NECK ON NOVEM-
BER 29, 1 966 • A DETERMINATION ORDER ISSUED ON NOVEMBER 1 0 • 1 976 
GRANTED CLAIMANT Z O PER CENT LOSS OF AN ARM BY SEPARATION FOR UN

SCHEDULED DISABILITY. 

CLAIMANT WAS HOSPITALIZED ON JANUARY 27, 1975 AND A CERVICAL 
LAMINECTOMV AND INTERBODY FUSION WAS PERFORMED. CLAIMANT HAD A 

PRIOR LAM INECTOMY IN 196 7 • CLAIMANT RETURNED TO LIGHT DUTY WORK AND, 

ON JANUARY 7 • 197 6, CLAIMANT'S CONDITION WAS MEDICALLY STATIONARY. 

ON AUGUST 1 0, 1976 THE STATE ACCIDENT INSURANCE FUND REQUESTED 
A DETERMINATION. THE EVALUATION DIVISION RECOMMENDED PAYMENT OF 

TEMPORARY TOTAL DISABILITY COMPENSATION FROM JANUARY Z 7, 197 5 THROUGH 
MARCH 9, 197 6 AND OF TEMPORARY PARTIAL DISABILITY COMPENSATION FROM 

MARCH 10, 1975 THROUGH JANUARY 7, 1976, AND AN ADDITIONAL AWARD 
EQUAL TO 1 0 PER CENT UNSCHEDULED NECK DISABILITY. 

ORDER 
CLAIMANT 15 HEREBY GRANTED COMPENSATION FOR TEMPORARY TOTAL 

DISABILITY FROM JANUARY Z 7, 1 9 7 S THROUGH MARCH 9, 1 9 7 S AND COMPEN

SATION FOR TEMPORARY PARTIAL DISABILITY FROM MARCH IO, 1 975 THROUGH 

JANUARY 7, I 976, AND AN ADDITIONAL IO PER CENT FOR UNSCHEDULED DIS

ABILITY• 

WCB CASE NO. 76-3125 

LEO J. NEILAN, JR., CLAIMANT 
SIDNEY A. GAL TON. CLAIMANT'S ATTY. 
MERLIN MILLER, DEFENSE ATTY. 
ORDER 

AUGUST 31, 1976 

0N AUGUST 1 3 • 197 6 THE STATE ACCIDENT INSURANCE FUND FILED A 
RESPONSE AND MOTION TO DESIGNATE PAVING AGENT IN THE ABOVE ENTITLED 

MATTER. 

0N JANUARY 30• 1976 AN ORDER WAS ENTERED BY REFEREE ST. MARTIN 
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The referee foun claimant to be functionally illiterate an 
UNABLE TO RETURN TO MOST OF THE JOBS HE HAS PRE IOUSLY PERFORMED.
HE CONCLUDED THAT E EN IF CLAIMANT WERE WELL MOTI ATED IT WOULD
TAKE A SPECIAL EFFORT TO RETRAIN HIM. BECAUSE OF THIS AND BECAUSE
OF CLAIMANT S INABILITY TO RETURN TO HIS FORMER OCCUPATIONS HE FOUND
CLAIMANT WAS ENTITLED TO A GREATER AWARD FOR HIS LOSS OF WAGE EARN
ING CAPACITY. HE AWARDED CLAIMANT 160 DEGREES UNSCHEDULED DISABILITY.

The bo rd, on de novo review,  dopts the FINDINGS  nd CONCLU
SIONS OF THE REFEREE.

ORDER
The ORDER OF THE REFEREE, DATED APRIL 1 6 , 1 976 , IS AFFIRMED.

SAIF CLAIM NO. RC 52447 AUGUST 31, 1976

R. B. COLLINS, CLAIMANT
DEPT. OF JUSTICE, DEFENSE ATTY.
OWN MOTION DETERMINATION

Claimant suffere a compensable injury to his neck on Novem
ber 2 9 , 1 966 . A DETERMINATION ORDER ISSUED ON NO EMBER 10, 1 976
GRANTED CLAIMANT 2 0 PER CENT LOSS OF AN ARM BY SEPARATION FOR UN
SCHEDULED DISABILITY.

Claimant was hospitalize on January 27, 1975 an a cervical
LAMINECTOMY AND INTERBODY FUSION WAS PERFORMED. CLAIMANT HAD A
PRIOR LAMINECTOMY IN 1 9 6 7 . CLAIMANT RETURNED TO LIGHT DUTY WORK AND,
ON JANUARY 7 , 1 9 7 6 , CLAIMANT'S CONDITION WAS MEDICALLY STATIONARY.

On AUGUST 1 0 , 1 97 6 THE STATE ACCIDENT INSURANCE FUND REQUESTED
A DETERMINATION. THE E ALUATION DI ISION RECOMMENDED PAYMENT OF
TEMPORARY TOTAL DISABILITY COMPENSATION FROM JANUARY 2 7, 1 97 5 THROUGH
MARCH 9 , 1 9 7 6 AND OF TEMPORARY PARTIAL DISABILITY COMPENSATION FROM
MARCH 1 0 , 1 97 5 TH ROUGH JANUARY 7 , 1 97 6 , AND AN ADDITIONAL AWARD
EQUAL TO 1 0 PER CENT UNSCHEDULED NECK DISABILITY.

ORDER
Claimant is hereby grante compensation for temporary total

DISABILITY FROM JANUARY 2 7 , 1 9 75 THROUGH MARCH 9 , 1 9 75 AND COMPEN
SATION FOR TEMPORARY PARTIAL DISABILITY FROM MARCH 1 0 , 1 9 75 THROUGH
JANUARY 7 , 1 97 6 , AND AN ADDITIONAL 1 0 PER CENT FOR UNSCHEDULED DIS
ABILITY.

WCB CASE NO. 76-3125 AUGUST 31, 1976

LEO J.
SIDNEY A.
MERLIN MILLER,
ORDER

NEILAN, JR., CLAIMANT
GAL ON, CLAIMAN 'S A  Y.

DEFENSE A  Y.

On AUGUST 1 3 , 1 976 THE STATE ACCIDENT INSURANCE FUND FILED A
RESPONSE AND MOTION TO DESIGNATE PAYING AGENT IN THE ABO E ENTITLED
MATTER.

On JANUARY 3 0 , 1 9 7 6 AN ORDER WAS ENTERED BY REFEREE ST. MARTIN

1 9 5
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WCB CASE NOS 0 75-5071 AND 75-5072 WHICH DIRECTED THE STATE ACCI- • 

DENT INSURANCE FUND TO ACCEPT CLAIMANT'S CLAIM FOR AGGRAVATION. THIS -
ORDER WAS AFFIRMED BY THE BOARD ON AUGUST 4 • 1976 • THEREFORE, THE 
STATE ACCIDENT INS!-)RANCE FUND IS THE ULTIMATE RESPONSIBLE PAVING AGENT 

UNTIL AND UNLESS THE BOARD'S ORDE~ ON REVIEW IS REVERSED. 

THE ABOVE ENTITLED MATTER IS BASED UPON A REQUEST FOR HEARING 
ON THE ADEQUACY OF THE DETERMINATION ORDER ENTERED WHEN- THE AGGRA
VATION CLAIM WAS CLOSED 0 

THE BOARD, HAVING GIVEN FULL CONSIDERATION TO THE RESPONSE AND 
MOTION AND TO THE LETTERS RECEIVED FROM SIDNEY A 0 GAL TON, ATTORNEY 
FOR THE CLAIMANT, ANO MERLIN L. MILLER, ATTORNEY FOR THE TRAVELERS 
INSURANCE COMPANY. FINDS NO MERIT IN THE STATE ACCIDENT INSURANCE 
FUND'S RESPONSE AND MOTION. 

ORDER 

THE RESPONSE AND MOTION TO DESIGNATE PAYING AGENT IN THE ABOVE 
ENTITLED MATTER FILED WITH THE BOARD BY THE STATE ACCIDENT INSURANCE 

FUND ON AUGUST 13 1 1976 IS HEREBY DENIED 0 

WCB CASE NO. 76-1377 

DOLORES HARDING, CLAIMANT 
JAN BAISCH, CLAIMANT'S ATTY. 
G 0 HOWARD CLIFF, DEFENSE ATTY. 
ORDER 

AUGUST 31, 1976 

- ON AUGUST 23, 1976 THE BOARD RECEIVED FROM THE ATTORNEY FOR -
THE EMPLOYER AND ITS CARRIER IN THE ABOVE ENTITLED MATTER A MOTION 
TO DISMISS CLAIMANT'S REQUEST FOR REVIEW BY THE BOARD OF THE REFEREE'S 
ORDER ENTERED IN THE ABOVE ENTITLED MATTER ON JUNE 1 6, 197 6 FOR THE 
REASON THAT SAID REQUEST WAS NOT TIMELY FILED. 

ORs 6 5 6 • 2 8 9 ( 3) PROVIDES THAT THE REFEREE'S ORDER IS FINAL UN
LESS0 WITHIN 3 0 DAYS AFTER THE DATE ON WHICH A COPY OF SAID ORDER IS 
MAILED TO THE PARTIES 0 ONE OF THE PARTIES REQUESTS A REVIEW BY THE 
BOARD UNDER ORS 656 0 295 0 ORS 656 0 295 PROVIDES THAT THE REQUEST FOR 

REVIEW SHALL BE MAILED TO THE BOARD AND COPIES OF THE REQUEST SHALL 
BE MAILED TO ALL OTHER PARTIES TO THE PROCEEDINGS BEFORE THE REFEREE. 

IN THIS CASE COUNSEL FOR CLAIMANT FILED A NOTICE OF APPEAL IN 
THE CIRCUIT COURT OF THE STATE OF OREGON FOR THE COUNTY OF MULTNOMAH 
WHICH STATED CLAIMANT WAS APPEALING FROM AN ORDER OF THE WORKMEN'S 
COMPENSATION BOARD DATED JUNE 1 6 • 1976 1 A COPY OF THIS NOTICE OF 
APPEAL WAS MAILED TO THE WORKMEN'S COMPENSATION BOARD IN AN ENVELOPE 

POSTMARKED JULY 1 6 • 197 6 • SUBSEQUENTLY A • NOTICE OF APPEAL-AMENDED' 
WAS FILED WITH THE BOARD, STATING CLAIMANT APPEALS FROM THE ORDER OF 
THE WORKMEN'S COMPENSATION BOARD DATED JULY 1 6 1 197 6 • THIS • AMENDED 
NOTICE OF APPEAL I WAS DATED JULY 2 7 • 1 97 6 AND WAS RECEIVED BY THE 
BOARD ON AUGUST 5 • 1 976 IN AN ENVELOPE POSTMARKED AUGUST 4 1 1 976 • 

THE BOARD FINDS THAT THE COPY OF THE NOTICE OF APPEAL TO THE 
CIRCUIT COURT CAN NOT BE CONSTRUED AS A REQUEST FOR BOARD REVIEW PUR
SUANT TO ORS 6 5 6 • 2 8 9 AND THAT THE 'AME NOE � NOTICE OF APPEAL' IS ACTU
ALLY THE FIRST REQUEST FOR REVIEW RECEIVED FROM CLAIMANT APPEALING 

THE ORDER OF THE REFEREE WHICH WAS ENTERED ON JUNE 16, 1976, NOT 
JULY16, 1976. 

-196- -

IN WCB CASE NOS. 7 5 5 07 1 AND 7 5 -5 072 WHICH DIRECTED THE STATE ACCI
DENT INSURANCE FUND TO ACCEPT CLAIMANT'S CLAIM FOR AGGRA ATION. THIS
ORDER WAS AFFIRMED BY THE BOARD ON AUGUST 4 , 1 9 76 , THEREFORE, THE
STATE ACCIDENT INSURANCE FUND IS THE ULTIMATE RESPONSIBLE PAYING AGENT
UNTIL AND UNLESS THE BOARD1 S ORDER ON RE IEW IS RE ERSED.

The above entitle matter is base upon a request for hearing
ON  HE ADEQUACY OF  HE DE ERMINA ION ORDER EN ERED WHEN  HE AGGRA
VA ION CLAIM WAS CLOSED.

The boar , having given full consi eration to the response an 
MOTION AND TO THE LETTERS RECEI ED FROM SIDNEY A. GALTON, ATTORNEY
FOR THE CLAIMANT, AND MERLIN L. MILLER, ATTORNEY FOR THE TRA ELERS
INSURANCE COMPANY, FINDS NO MERIT IN THE STATE ACCIDENT INSURANCE
FUND' S RESPONSE AND MOTION.

ORDER
The RESPONSE AND MOTION TO DESIGNATE PAYING AGENT IN THE ABO E

ENTITLED MATTER FILED WITH THE BOARD BY THE STATE ACCIDENT INSURANCE
FUND ON AUGUST 1 3 , 1 976 IS HEREBY DENIED.

WCB CASE NO. 76-1377 AUGUST 31, 1976

DOLORES HARDING, CLAIMANT
JAN BA1SCH, CLAIMANT'S ATTY.
G. HOWARD CLIFF, DEFENSE ATTY.
ORDER

On AUGUST 2 3 , 1 9 7 6 THE BOARD RECEI ED FROM THE ATTORNEY FOR

THE EMPLOYER AND ITS CARRIER IN THE ABO E ENTITLED MATTER A MOTION
TO DISMISS CLAIMANT'S REQUEST FOR RE IEW BY THE BOARD OF THE REFEREE'S
ORDER ENTERED IN THE ABO E ENTITLED MATTER ON JUNE 1 6, 1 97 6 FOR THE
REASON THAT SAID REQUEST WAS NOT TIMELY FILED.

OrS 656.289 (3) PRO IDES THAT THE REFEREE1 S ORDER IS FINAL UN
LESS, WITHIN 3 0 DAYS AFTER THE DATE ON WHICH A COPY OF SAID ORDER IS
MAILED TO THE PARTIES, ONE OF THE PARTIES REQUESTS A RE IEW BY THE
BOARD UNDER ORS 6 56 . 2 9 5 . ORS 6 5 6 . 2 9 5 PRO IDES THAT THE REQUEST FOR
RE IEW SHALL BE MAILED TO THE BOARD AND COPIES OF THE REQUEST SHALL
BE MAILED TO ALL OTHER PARTIES TO THE PROCEEDINGS BEFORE THE REFEREE.

In THIS CASE COUNSEL FOR CLAIMANT FILED A NOTICE OF APPEAL IN
THE CIRCUIT COURT OF THE STATE OF OREGON FOR THE COUNTY OF MULTNOMAH
WHICH STATED CLAIMANT WAS APPEALING FROM AN ORDER OF THE WORKMEN'S
COMPENSATION BOARD DATED JUNE 1 6 , 1 9 76 , A COPY OF THIS NOTICE OF
APPEAL WAS MAILED TO THE WORKMEN'S COMPENSATION BOARD IN AN EN ELOPE
POSTMARKED JULY 1 6 , 1 97 6 . SUBSEQUENTLY A 'NOTICE OF APPEAL-AMENDED
WAS FILED WITH THE BOARD, STATING CLAIMANT APPEALS FROM THE ORDER OF
THE WORKMEN'S COMPENSATION BOARD DATED JULY 1 6 , 1 9 76 . THIS 'AMENDED
NOTICE OF APPEAL' WAS DATED JULY 2 7 , 1 97 6 AND WAS RECEI ED BY THE
BOARD ON AUGUST 5 , 1 9 76 IN AN EN ELOPE POSTMARKED AUGUST 4 , 1 9 7 6 .

The board fi ds that the copy of the  otice of appeal to the
CIRCUIT COURT CAN NOT BE CONSTRUED AS A REQUEST FOR BOARD RE IEW PUR
SUANT TO ORS 6 5 6 . 2 89 AND THAT THE 'AMENDED NOTICE OF APPEAL' IS ACTU
ALLY THE FIRST REQUEST FOR RE IEW RECEI ED FROM CLAIMANT APPEALING
THE ORDER OF THE REFEREE WHICH WAS ENTERED ON JUNE 1 6, 1 9 76 , NOT
JULY 1 6 , 1 9 7 6 .
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THAN 3 0 DAYS HAD EXPIRED SINCE THE ENTRY OF THE REFEREE' 5 
ORDER BEFORE THE REQUEST FOR REVIEW WAS MAILED TO THE BOARD, THERE
FORE, THE REFEREE' 5 ORDER HAS BECOME FINAL AND THE REQUEST FOR REVIEW 
MUST BE DISMISSED. 

ORDER 

THE EMPLOYER' 5 MOTION TO DISMISS CLAIMANT'S REQUEST FOR BOARD 
REVIEW 15 GRANTED AND CLAIMANT' 5 REQUEST FOR REVIEW 15 HEREBY DIS
MJSSED0 

WCB CASE NO. 75-3656 

NEIL EVENSON, CLAIMANT 
J 0 DAVID KRYGER, CLAIMANT'S ATTY. 
KEITH SKELTON, DEFENSE ATTY. 
REQUEST FOR REVIEW BY CLAIMANT 

AUGUST 31, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND PHILLIPS. 

CLAIMANT REQUESTS BOARD REVIEW OF THE REFEREE' 5 ORDER WHICH 
AFFIRMED THE DECISION BV THE DISABILITY PREVENTION DIVISION THAT CLAIM
ANT DID NOT QUALIFY FOR VOCATIONAL REHABILITATION AND AWARDED 3 2 DE
GREES FOR UNSCHEDULED DJSABJLITV 0 

CLAIMANT SUSTAINED A COMPENSABLE INJURY TO HIS BACK ON MAY 1 6, 
1 974 • HE HAD HAD PRIOR BACK INJURIES. ON OCTOBER 17, 1 974 CLAIMANT 
AGGRAVATED THE MAY, 1 974 INJURY BUT NO CLAIM WAS FILED. FOLLOWING 
BOTH OF THESE INCIDENTS CLAIMANT SOUGHT CHIROPRACTIC TREATMENTS FROM 
DR 0 COOK WHO REFERRED CLAIMANT TO DR. ELLISON. THE EXTENT OF CLAIM
ANT'S MEDICAL TREATMENT HAS BEEN SLIGHT. 

DR. ELLISON, IN HIS REPORT OF JANUARY 28, 1975, FELT CLAIMANT 
HAD MINIMAL DISABILITY AND HE MIGHT BENEFIT FROM VOCATIONAL GUIDANCE. 

THE BOARD REJECTED AN APPROVED VOCATIONAL REHABILITATION DIVI
SION PROGRAM AND LATER MR 0 HITT, A VOCATIONAL REHABILITATION COUN
SELOR, SET UP A DIAGNOSTIC PLAN FOR CLAIMANT AT LINN-BENTON COMMUNITY 
COLL.EGE, HOPING THE BOARD WOULD APPROVE IT• THE BOARD REJECTED ANY 
VOCATIONAL REHABILITATION PROGRAM STATING THAT UNDER THE BOARD' 5 
RULES CLAIMANT DID NOT QUALIFY. 

THE REFEREE FOUND THAT THE BOARD, BASED ON GERALD LEATON, 
CLAIMANT ( UNDERSCORED) , WCB CASE NO0 74 -4 4 4 8, MUST DETERMINE WHE
THER OR NOT CLAIMANT HAD BEEN RENDERED VOCATIONALLY HANDICAPPED BY 
HIS INDUSTRIAL INJURY. CLAIMANT 15 NOT ENTITLED TO BE PLACED IN AN 
AUTHORIZED VOCATIONAL REHABILITATION PROGRAM AS A MATTER OF RIGHT. 
AN INJURED WORKMAN TO BE CONSIDERED AS A VOCATIONALLY HANDICAPPED 
WORKER, MUST BE PRECLUDED FROM RETURNING TO HIS REGULAR EMPLOYMENT 
AND ALSO MUST HAVE NO OTHER SKILLS WHICH WOULD ENABLE HIM TO RETURN 
TO FULL TIME REGULAR EMPLOYMENT 0 

THE REFEREE FO'JND CLAIMANT COULD NOT RETURN TO HIS FORMER OCCU
PATION BUT THAT HE DID ( UNDERSCORED) HAVE OTHER SKILLS AVAILABLE TO 
HIM AND COULD RETURN TO SOME TYPE OF EMPLOYMENT, THEREFORE, HE WAS 
NOT ENTITLED TO BE PLACED IN AN AUTHORIZED VOCATIONAL REHABILITATION 
PROGRAM 0 THE FINDING BV THE DISABILITY PREVENTION DIVISION THAT CLAIM
ANT DID NOT QUALIFY WAS PROPER 0 

-1 97-

More tha 3 0 days had expired si ce the e try of the referee's
ORDER BEFORE  HE REQUES FOR REVIEW WAS MAILED  O  HE BOARD,  HERE
FORE,  HE REFEREE'S ORDER HAS BECOME FINAL AND  HE REQUES FOR REVIEW
MUS BE DISMISSED.

ORDER
The employer s motion to  ismiss claimant s request for boar 

RE IEW IS GRANTED AND CLAIMANT'S REQUEST FOR RE IEW IS HEREBY DIS
MISSED.

WCB CASE NO. 75-3656 AUGUST 31, 1976

NEIL EVENSON, CLAIMANT
J. DAVID KRYGER, CLAIMAN 'S A  Y.
KEI H SKEL ON, DEFENSE A  Y.
REQUES FOR REVIEW BY CLAIMAN 

Reviewe by boar members wilson an Phillips.

Claimant requests boar review of the referee s or er which

AFFIRMED THE DECISION BY THE DISABILITY PRE ENTION DI ISION THAT CLAIM
ANT DID NOT QUALIFY FOR  OCATIONAL REHABILITATION AND AWARDED 3 2 DE
GREES FOR UNSCHEDULED DISABILITY.

Claimant sustaine a compensable injury to his back on may 16,
1 974 . HE HAD HAD PRIOR BACK INJURIES. ON OCTOBER 1 7 , 1 974 CLAIMANT
AGGRA ATED THE MAY, 1 9 7 4 INJURY BUT NO CLAIM WAS FILED. FOLLOWING
BOTH OF THESE INCIDENTS CLAIMANT SOUGHT CHIROPRACTIC TREATMENTS FROM
DR. COOK WHO REFERRED CLAIMANT TO DR. ELLISON. THE EXTENT OF CLAIM
ANT'S MEDICAL TREATMENT HAS BEEN SLIGHT.

Dr. ELLISON, IN HIS REPORT OF JANUARY 2 8 , 1 97 5 , FELT CLAIMANT
HAD MINIMAL DISABILITY AND HE MIGHT BENEFIT FROM  OCATIONAL GUIDANCE.

The boar rejecte an approve vocational rehabilitation  ivi
sion PROGRAM AND LATER MR. HITT, A  OCATIONAL REHABILITATION COUN
SELOR, SET UP A DIAGNOSTIC PLAN FOR CLAIMANT AT LINN-BENTON COMMUNITY
COLLEGE, HOPING THE BOARD WOULD APPRO E IT. THE BOARD REJECTED ANY
 OCATIONAL REHABILITATION PROGRAM STATING THAT UNDER THE BOARD1 S
RULES CLAIMANT DID NOT QUALIFY.

The referee foun that the boar , base on geral leaton,
CLAIMANT (UNDERSCORED) , WCB CASE NO. 7 4 -4 4 4 8 , MUST DETERMINE WHE
THER OR NOT CLAIMANT HAD BEEN RENDERED  OCATIONALLY HANDICAPPED BY
HIS INDUSTRIAL INJURY. CLAIMANT IS NOT ENTITLED TO BE PLACED IN AN
AUTHORIZED  OCATIONAL REHABILITATION PROGRAM AS A MATTER OF RIGHT.
AN INJURED WORKMAN TO BE CONSIDERED AS A  OCATIONALLY HANDICAPPED
WORKER, MUST BE PRECLUDED FROM RETURNING TO HIS REGULAR EMPLOYMENT
AND ALSO MUST HA E NO OTHER SKILLS WHICH WOULD ENABLE HIM TO RETURN
TO FULL TIME REGULAR EMPLOYMENT.

The referee foun claimant coul not return to his former occu
p tion BUT THAT HE DID (UNDERSCORED) HA E OTHER SKILLS A AILABLE TO
HIM AND COULD RETURN TO SOME TYPE OF EMPLOYMENT, THEREFORE, HE WAS
NOT ENTITLED TO BE PLACED IN AN AUTHORIZED  OCATIONAL REHABILITATION
PROGRAM. THE FINDING BY THE DISABILITY PRE ENTION DI ISION THAT CLAIM
ANT DID NOT QUALIFY WAS PROPER.
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THE ISSUE OF EXTENT OF PERMANENT PARTIAL DISABILITY THE 

REFEREE CONCLUDED THAT, BASED ON DR, ELLISON'S REPORT, CLAIMANT DID 

HAVE A MINIMAL DISABILITY AND HE GRANTED CLAIMANT 32 DEGREES FOR UN

SCHEDULED DISABILITY FOR SOME LOSS OF WAGE EARNING CAPACITY. 

THE BOARD, ON DE NOVO REVIEW, ADOPTS THE FINDINGS AND CONCLU

SIONS OF THE REFEREE, 

ORDER 

THE ORDER OF THE REFEREE, DATED MARCH 1 0, 1976, IS AFFIRMED, 

WCB CASE NO. 75-1037 AUGUST 31, 1976 

HELEN WEAVER, CLAIMANT 
J, DAVID KRYGER, CLAIMANT'S ATTY, 

C, ANDERSON GRIFFITH, DEFENSE ATTY, 

REQUEST FOR REVIEW BY CLAIMANT 

REVIEWED BY BOARD MEMBERS MOORE AND PHILLIPS, 

CLAIMANT REQUESTS BOARD REVIEW OF THE REFEREE'S ORDER WHICH 

GRANTED CLAIMANT AN ADDITIONAL AWARD OF 32 DEGREES FOR 1 0 PER CENT 

UNSCHEDULED RIGHT SHOULDER DISABILITY, CLAIMANT CONTENDS THIS 

AWARD IS INADEQUATE, 

CLAIMANT, A 45 YEAR OLD LPN, SUSTAINED A COMPENSABLE INJURY TO 

HER RIGHT SHOULDER AND RIGHT SIDE ON AUGUST 1 5, 1 972 WHILE WORKING 

AS A PRACTICAL NURSE, SHE WAS TREATED CONSERVATIVELY AND THEN RE-

LEASED FOR MODIFIED WORK, WITH NO HEAVY LIFTING. 

WORKED SINCE THIS INJURY, 

CLAIMANT HAS NOT 

CLAIMANT WAS EXAMINED ON DECEMBER 20, 1972 BY DR. ANDERSON 
WHO DIAGNOSED MILD STRAIN OF MUSCLES AND LIGAMENTS AND FOUND CLAIM

ANT MEDICALLY STATIONARY, A DETERMINATION ORDER DATED FEBRUARY 2, 

1973 GRANTED CLAIMANT16 DEGREES FORS PERCENT UNSCHEDULED RIGHT 

SHOULDER DISABILITY, 

0N APR IL 2 5, 1 9 7 3 CLAIMANT SAW DR, MARTENS FOR COMPLAINTS OF 
r PAIN RIGHT ARM, NECK AND BETWEEN SHOULDER BLADES'. DR MARTENS 

DIAGNOSED r STRAIN NECK AND RIGHT UPPER EXTREMITY'. HE REFERRED 

CLAIMANT TO DR, KNOX FOR A NEUROLOGICAL EVALUATION, 

0N AUGUST 23, 1973 DR, KNOX EXAMINED CLAIMANT AND DIAGNOSED 

A POSSIBLE ca -Tl NE URORAD (CULOPATHY w (TH DI STAL DENE RV AT ION AND MILD 

LOSS OF MOTOR UNITS, 

0N OCTOBER 2, 1973, PURSUANT TO A STIPULATION, CLAIMANT'S CLAIM 

WAS REOPENED FOR FURTHER MEDICAL CARE AND TREATMENT. 

0N DECEMBER 3, 1 973 CLAIMANT WAS EXAMINED BY DR, GREvVE vVHO 

BECAME HER TREATING PHYSIC (AN. ON APRIL IO, 197 4 HE PERFORMED A 

MYELOGRAM, IT WAS NORMAL. ON NOVEMBER 25 • 1974 DR. GREWE FELT 

CLAIMANT WAS A 0 PROACHING MAXIMUM BENEFIT, HIS CLOSING EXAMINATION 

OF JANUARY 28 • 1975 FOUND NO INCREASING DISTRESS OF CLAIMANT'S SYMP

TOMS BUT STATED SHE SHOULD NOT RETURN TO HER FORMER OCCUPATION OF 

PRACTICAL NURSING. 

A SECOND DETERMINATION ORDER OF FEBRUARY 2 4 • 197 5 AWARDED 3 2 

DEGREES FOR 1 0 PER CENT UNSCHEDULED RIGHT SHOULDER DISABILITY AND 1 5 

DEGREES FOR 1 0 PER CENT LOSS OF THE RIGHT FOREARM. 

-1 98 -
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On the issue of extent of permanent partial  isability the

REFEREE CONCLUDED THAT, BASED ON DR. ELLISON' S REPORT, CLAIMANT DID
HA E A MINIMAL DISABILITY AND HE GRANTED CLAIMANT 32 DEGREES FOR UN
SCHEDULED DISABILITY FOR SOME LOSS OF WAGE EARNING CAPACITY.

The BOARD, ON DE NO O RE IEW, ADOPTS THE FINDINGS AND CONCLU
SIONS OF THE REFEREE.

ORDER
The ORDER OF THE REFEREE, DATED MARCH 10, I 976 , IS

WGB CASE NO. 75-1037 AUGUST 31,

HELEN WEAVER, CLAIMANT
J. DAVID KRYGER, CLAIMAN S A  Y.
C. ANDERSON GRIFFI H, DEFENSE A  Y.
REQUES FOR REVIEW BY CLAIMAN 

Reviewe by boar members moore an Phillips.

Claimant requests boar review of the referee’s or er which

GRANTED CLAIMANT AN ADDITIONAL AWARD OF 32 DEGREES FOR 10 PER CENT
UNSCHEDULED RIGHT SHOULDER DISABILITY. CLAIMANT CONTENDS THIS
AWARD IS INADEQUATE.

Claimant, a 45 year ol lpn, sustaine a compensable injury to

HER RIGHT SHOULDER AND RIGHT SIDE ON AUGUST 1 5 , 1 972 WHILE WORKING
AS A PRACTICAL NURSE. SHE WAS TREATED CONSER ATI ELY AND THEN RE
LEASED FOR MODIFIED WORK, WITH NO HEA Y LIFTING. CLAIMANT HAS NOT
WORKED SINCE THIS INJURY.

Claimant was examine on December 20, 1972 by  r. an erson

WHO DIAGNOSED MILD STRAIN OF MUSCLES AND LIGAMENTS AND FOUND CLAIM
ANT MEDICALLY STATIONARY. A DETERMINATION ORDER DATED FEBRUARY 2 ,
1 973 GRANTED CLAIMANT 16 DEGREES FOR 5 PER CENT UNSCHEDULED RIGHT
SHOULDER DISABILITY.

On APRIL 2 5 , 1 973 CLAIMANT SAW DR. MARTENS FOR COMPLAINTS OF
PAIN RIGHT ARM, NECK AND BETWEEN SHOULDER BLADES1. DR MARTENS

DIAGNOSED STRAIN NECK AND RIGHT UPPER EXTREMITY' . HE REFERRED
CLAIMANT TO DR. KNOX FOR A NEUROLOGICAL E ALUATION.

On AUGUST 2 3, 1 9 73 DR. KNOX EXAMINED CLAIMANT AND DIAGNOSED
A POSSIBLE C8-T1 NEURORADICULOPATHY WITH DISTAL DENER ATION AND MILD
LOSS OF MOTOR UNITS.

On OCTOBER 2 , 1 97 3 , PURSUANT TO A STIPULATION, CLAIMANT1 S CLAIM

WAS REOPENED FOR FURTHER MEDICAL CARE AND TREATMENT.

On DECEMBER 3 , 1 97 3 CLAIMANT WAS EXAMINED BY DR. GRE WE WHO
BECAME HER TREATING PHYSICIAN. ON APRIL 1 0 , 1 9 74 HE PERFORMED A
MYELOGRAM, IT WAS NORMAL. ON NO EMBER 2 5 , 1 9 74 DR. GREWE FELT
CLAIMANT WAS APPROACHING MAXIMUM BENEFIT, HIS CLOSING EXAMINATION
OF JANUARY 2 8 , 1 97 5 FOUND NO INCREASING DISTRESS OF CLAIMANT* S SYM P-
TOMS BUT STATED SHE SHOULD NOT RETURN TO HER FORMER OCCUPATION OF
PRACTICAL NURSING.

A SECOND DETERMINATION ORDER OF FEBRUARY 2 4 , 1 97 5 AWARDED 32
DEGREES FOR 1 0 PER CENT UNSCHEDULED RIGHT SHOULDER DISABILITY AND 1 5
DEGREES FOR 10 PER CENT LOSS OF THE RIGHT FOREARM.

AFF IRMED.

1976
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MARCH za·. 1 969 CLAIMANT HAD SUFFERED STRAINS OF HER WRI-STS 
WHILE WORKING PICKING SHRIMP AND SHAKING CRAB - FOR THIS INJURY CLAIM
ANT RECEIVED 2 5 DEGREES PARTIAL LOSS OF THE RIGHT FOREARM AND 1 5 DE

GREES FOR PARTIAL' LOSS OF THE LEFT FOREARM. 

·cLAIMANT WAS EXAMINED BY THE ORTHOPAEDIC CONSULTANTS ON JULY 
3 1 • 197 5 WHO FOUND FUNCTIONAL OVERLAY AND FELT CL.AIMANT COULD RETURN 
TO HER PRACTICAL NURSING JOB IF SHE DID NO LIFTING. THEY FELT SHE COULD 
PERFORM OTHER TYPES OF WORK AND HER DISABILITY WAS NOW NO GREATER 

TH~N IT WAS ON FEBRUARY 24 • t 975 • 

THE REFEREE FOUND THAT DR. GREWE• S EXAMINATION IN NOVEMBER• 
1974 AND THE EXAMINATION BY THE-ORTHOPAEDIC CONSULTANTS INDICATED 
CLAIMANT HAD NORMAL ELBOW, WRIST AND SHOULDER MOTION AND HER GRIP 
WAS NORMAL. HE CONCLUDED. THAT CLAIMANT• S COMBINED AWARDS EQUAL TO 
4 5 DEGREES LOSS OF THE RIGHT FOREARM ( ORS 6 5 6. 2 2 2) ADEQUATELY COM
PENSATED HER FOR THE LOSS OF FUNCTION OF THIS SCHEDULED MEMBER. 

IN THE UNSCHEDULED AREA THE REFEREE FOUND, BASED ON THE CRI
TERIA OF L.oss·oF WAGE EARNING CAPACITY, THAT CLAIMANT COULD RETURN TO 
AN. OCCUPATION NOT INVOLVING HEAVY LIFTING. SHE WAS NOT MOTIVATED TO 
RETURN TO WORK - HOWEVER, SHE WAS PRECLUDED FROM RETURNING TO CER
TAIN SEGMENTS OF THE LABOR MARKET AND HER AWARDS TOTALLING 4 8 DEGREES 
DOES NOT ADEQUATELY COMPENSATE FOR HER LOSS OF WAGE EARNIN.G CAPACITY. 
HE GRANTED CLAIMANT AN ADDITIONAL 32 DEGREES FOR HER RIGHT SHOULDER 

DISABILITY• 

THE BOARD, ON DE NOVO REVIEW, ADOPTS THE FINDINGS AND CONCLU
SIONS OF THE REFEREE. 

ORDER 

THE ORDER OF THE REFEREE, DATED JANUARY 1 6, 1976, IS AFFIRMED. 

WCB CASE NO. 75-210 

BEVERLY BRODERICK, CLAIMANT 
HAYES PATRICK LAVIS, CLAIMANT• S ATTY. 
DEPT. OF JUSTICE, DEFENSE ATTY 0 

REQUEST FOR REVIEW BY CLAIMANT 

SEPTEMBER 1, 1976 

REVIEWED BY BOARD MEMBERS MOORE AND PHILLIPS. 

CLAIMANT REQUESTS BOARD REVIEW OF THE REFEREE• S ORDER WHICH 
GRANTED CLAIMANT 7 0 PER CENT UNSCHEDULED LOW BACK DISABILITY AND 3 0 
PER CENT LOSS OF RIGHT LEG. CLAIMANT CONTENDS SHE IS PERMANENTLY 

AND TOTALLY DISABLED• 

CLAIMANT SUSTAINED A COMPENSABLE INJURY TO THE AREA OF HER NECK 
AND LUMBAR BACK ·ON OCTOBER 1 6, t 9 6 8 WHILE DRIVING A SCHOOL BUS-. CLAIM
ANT HAS BEEN TREATED CONSERVATIVELY FOR A LUMBOSACRAL. STRAIN UNTIL 

HER FIRST CL.AIM CLOSURE ON AUGUST 1 1 1969 • SHORTLY AFTER THE CLAIM 

CLOSURE DR. SHORT DIAGNOSED A HERNIATED DISC. HE STATED THAT 0 IN LOOK
ING BACK OVER CLAIMANT• S CASE, SHE UNDOUBTE.DL.Y HAD THIS RUPTURED DISC 
FROM THE BEGINNING BUT HER FUNCTIONAL OVERLAY CLOUDED THE PICTURE TO 
THE EXTENT THAT THE DIAGNOSIS COULD NOT BE MADE UNTIL CLAIMANT DEVEL.
OPED A - LOSS OF THE REFLEX, 

IN OCTOBER, 196 9 CLAIMANT HAD A L.AMINECTOMY AND DISC FUSION 
WHICH COMPLETELY RELIEVED HER LEG PAIN. ON JUNE 26 1 t 970 CLAIMANT 

-199-

On MARCH 2 8 , 1 96 9 CLAIMANT HAD SUFFERED STRAINS OF HER WRISTS

WHILE WORKING PICKING SHRIMP AND SHAKING CRAB FOR THIS INJURY CLAIM
ANT RECEI ED 2 5 DEGREES PARTIAL LOSS OF THE RIGHT FOREARM AND 15 DE
GREES FOR PARTIAL LOSS OF THE LEFT FOREARM.

Claimant was examine by the orthopae ic consultants on july

3 1 , 1 9 7 5 WHO FOUND FUNCTIONAL O ERLAY AND FELT CLAIMANT COULD RETURN
TO HER PRACTICAL NURSING JOB IF SHE DID NO LIFTING. THEY FELT SHE COULD
PERFORM OTHER TYPES OF WORK AND HER DISABILITY WAS NOW NO GREATER
THAN IT WAS ON FEBRUARY 2 4 , 1 97 5 .

The referee foun that  r. grewe s examination in November,
1 97 4 AND THE EXAMINATION BY THE ORTHOPAEDIC CONSULTANTS INDICATED
CLAIMANT HAD NORMAL ELBOW, WRIST AND SHOULDER MOTION AND HER GRIP
WAS NORMAL. HE CONCLUDED THAT CLAIMANT1 S COMBINED AWARDS EQUAL TO
45 DEGREES LOSS OF THE RIGHT FOREARM (ORS 6 5 6 . 2 2 2 ) ADEQUATELY COM
PENSATED HER FOR THE LOSS OF FUNCTION OF THIS SCHEDULED MEMBER.

In the unsche ule area the referee foun , base on the cri
teri OF LOSS OF WAGE EARNING CAPACITY, THAT CLAIMANT COULD RETURN TO
AN OCCUPATION NOT IN OL ING HEA Y LIFTING. SHE WAS NOT MOTI ATED TO
RETURN TO WORK HOWE ER, SHE WAS PRECLUDED FROM RETURNING TO CER
TAIN SEGMENTS OF THE LABOR MARKET AND HER AWARDS TOTALLING 4 8 DEGREES
DOES NOT ADEQUATELY COMPENSATE FOR HER LOSS OF WAGE EARNING CAPACITY.
HE GRANTED CLAIMANT AN ADDITIONAL 32 DEGREES FOR HER RIGHT SHOULDER
DISABILITY.

The boar , on  e novo review, a opts the fin ings an conclu

sions OF THE REFEREE.

ORDER

The order of the referee, dated Ja uary i 6 , i 9 7 6 , is

WCB CASE NO. 75-210 SEPTEMBER

BE ERLY BRODERICK, CLAIMANT
HAYES PATRICK LA I S , CLAIMANT S ATTY.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR RE IEW BY CLAIMANT

Reviewe by boar members moore an Phillips.

Claimant requests boar review of the referee s or er which

GRAN ED CLAIMAN 70 PER CEN UNSCHEDULED LOW BACK DISABILI Y AND 30
PER CEN LOSS OF RIGH LEG. CLAIMAN CON ENDS SHE IS PERMANEN LY
AND  O ALLY DISABLED.

Claimant sustaine a compensable injury to the area of her neck

AND LUMBAR BACK ON OCTOBER 16, 1968 WHILE DRI ING A SCHOOL BUS. CLAI M
ANT HAS BEEN TREATED CONSER ATI ELY FOR A LUMBOSACRAL STRAIN UNTIL
HER FIRST CLAIM CLOSURE ON AUGUST 1, 1969. SHORTLY AFTER THE CLAIM
CLOSURE DR. SHORT DIAGNOSED A HERNIATED DISC. HE STATED THAT, IN LOOK
ING BACK O ER CLAIMANT S CASE, SHE UNDOUBTEDLY HAD THIS RUPTURED DISC
FROM THE BEGINNING BUT HER FUNCTIONAL O ERLAY CLOUDED THE PICTURE TO
THE EXTENT THAT THE DIAGNOSIS COULD NOT BE MADE UNTIL CLAIMANT DE EL
OPED A LOSS OF THE REFLEX.

In OCTOBER, 1 96 9 CLAIMANT HAD A LAMINECTOMY AND DISC FUSION
WHICH COMPLETELY RELIE ED HER LEG PAIN. ON JUNE 2 6 , 1 970 CLAIMANT

AFFIRMED.

1, 1976
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EXAMINED BY DR 0 SMITH WHO FOUND CLAIMANT_HAD NO MOTIVATION TO 
RETURN TO WORK BUT THAT SHE WAS MEDICALLY STATIONARY. CLAIMANT 
RETURNED TO CANNERY WORK FOR A PERIOD OF APPROXIMATELY TWO MONTHS 

IN THE FALL OF 1 970 BUT WAS UNABLE TO CONTINUE BECAUSE OF THE PRO

LONGED STANDING, TWISTING AND BENDING AND THE PAIN SHE STILL HAD IN 
HER LOW BACK AS WELL AS THE NUMBNESS IN HER LEFT LEG. ON NOVEMBER 
4 1 1973 DR 0 SMITH PERFORMED A LAMINECTOMY AND FUSION AT L5-S1 ON 
THE RIGHT. 

DR. SHORT'S REPORT OF NOVEMBER 7, 1974 STATED CLAIMANT'S DIS
ABILITY IN THE LOW BACK AND RIGHT LEG WAS MODERATE. ON JANUARY 2 8, 
1975 HE SUGGESTED A JOB CHANGE TO CLAIMANT BUT CLAIMANT STATED SHE 
WAS NOT PLANNING ON RETURNING TO WORK. 

CLAIMANT HAD, PRIOR TO THE HEARING, RECEIVED AWARDS TOTALLING 
5 0 PER CENT UNSCHEDULED LOW BACK DISABILITY AND 2 0 PER CENT LOSS OF 

RIGHT LEG. 

THE REFEREE CONCLUDED, BASED ON ALL OF THE MEDICAL REPORTS, 
THAT CLAIMANT'S PHYSICAL PROBLEMS AND HER LOSS OF WAGE EARNING CAPA

CITY ENTITLED HER TO A GREATER AWARD THAN SHE PREVIOUSLY HAD RECEIVED. 

HE INCREASED HER AWARD FOR UNSCHEDULED LOW BACK DISABILITY 2 0 PER 

CENT AND HER AWARD FOR LOSS OF RIGHT LEG 1 0 PER CENT FOR A TOTAL OF 
7 0 PER CENT UNSCHEDULED DISABILITY AND 3 0 PER CENT LOSS OF RIGHT LEG. 

THE BOARD, ON DE NOVO REVIEW, ADOPTS THE FINDINGS AND CONCLU
SIONS OF THE REFEREE. 

ORDER 

THE ORDER OF THE REFEREE, DATED JANUARY 3 0, 197 6, IS AFFIRMED. 

WCB CASE NO. 75-1310 

. ROBERT BURNS, CLAIMANT 
TOM HANLON, CLAIMANT' S ATTY• 

DEPT. OF JUSTICE, DEFENSE ATTY. 
REQUEST FOR REVIEW BY CLAIMANT 

SEPTEMBER 1, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND PHILLIPS. 

CLAIMANT REQUESTS BOARD REVIEW OF THE REFEREE'S ORDER WHICH 
GRANTED CLAIMANT 1 2 8 DEGREES FOR 4 0 PER CENT UNSCHEDULED LOW BACK 
DISABILITY AND 37 0 5 DEGREES FOR 25 PER CENT LOSS OF LEFT LEG AND 37 0 5 
DEGREES FOR 2 5 PER CENT LOSS OF RIGHT LEG. CLAIMANT CONTENDS HE IS 
• ODD-LOT' PERMANENTLY TOTALLY DISABLED. 

CLAIMANT SUSTAINED A COMPENSABLE INJURY TO HIS LOW BACK ON 

JULY 1 7 1 197 2 • ON OCTOBER 2 0, 1!>72 DR. YOUNG DIAGNOSED A HERNIATED 
NUCLEOUS PULPOSUS AND SOME ELEMENT OF ARTERIOSCLEROTIC VASCULAR 

DISEASE. ON NOVEMBER 3 0, 197 2 DR. YOUNG PERFORMED A LAM INECTOMY. 

CLAIMANT RETURNED TO WORK AS A CRANE OPERATOR BUT STARTED 
HAVING PROBLEMS WITH HIS BACK AND HIS CIRCULATION. CLAIMANT WORKED 
OFF AND ON THROUGH DECEMBER, 1 974 • IN JANUARY, 1975 HE QUIT HIS JOB. 

DR. YOUNG, ON MAY 2.4 1 1974, DIAGNOSED DEGENERATIVE ARTHRITIS 
OF THE LUMBOSACRAL SPINE, RESIDUAL RADICULITIS AND FOUND CLAIMANT'S 
CONDITION MEDICALLY STATIONARY• DR. YOUNG STATED CLAIMANT'S 

'DISABILITY IS MILD TO MODERATE'• 

-2 00 -
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WAS EXAMINED BY DR. SMITH WHO FOUND CLAIMANT HAD NO MOTIVATION TO
RETURN TO WORK BUT THAT SHE WAS MEDICALLY STATIONARY. CLAIMANT
RETURNED TO CANNERY WORK FOR A PERIOD OF APPROXIMATELY TWO MONTHS
IN THE FALL OF 1 9 7 0 BUT WAS UNABLE TO CONTINUE BECAUSE OF THE PRO
LONGED STANDING, TWISTING AND BENDING AND THE PAIN SHE STILL HAD IN
HER LOW BACK AS WELL AS THE NUMBNESS IN HER LEFT LEG. ON NOVEMBER
4 , 1973 DR. SMITH PE RFORMED A LAM INECTOM Y AND FUSION AT L5 SI ON
THE RIGHT.

Dr. short s report of November 7, 1974 stated claima t s dis

ability IN  HE LOW BACK AND RIGH LEG WAS MODERA E. ON JANUARY 28,
1 97 5 HE SUGGES ED A JOB CHANGE  O CLAIMAN BU CLAIMAN S A ED SHE
WAS NO PLANNING ON RE URNING  O WORK.

Claima t had, prior to the heari g, received awards totalli g
50 PER CEN UNSCHEDULED LOW BACK DISABILI Y AND 20 PER CEN LOSS OF
RIGH LEG.

The REFEREE CONCLUDED, BASED ON ALL OF  HE MEDICAL REPOR S,
 HA CLAIMAN 'S PHYSICAL PROBLEMS AND HER LOSS OF WAGE EARNING CAPA
CI Y EN I LED HER  O A GREA ER AWARD  HAN SHE PREVIOUSLY HAD RECEIVED.
HE INCREASED HER AWARD FOR UNSCHEDULED LOW BACK DISABILI Y 2 0 PER
CEN AND HER AWARD FOR LOSS OF RIGH LEG 1 0 PER CEN FOR A  O AL OF
70 PER CEN UNSCHEDULED DISABILI Y AND 3 0 PER CEN LOSS OF RIGH LEG.

The BOARD, ON DE NOVO REVIEW, ADOP S  HE FINDINGS AND CONCLU
SIONS OF  HE REFEREE.

ORDER
The or er of the referee,  ate January 30, i 976 , is affirme .

WCB CASE NO. 75-1310 SEPTEMBER 1, 1976

ROBERT BURNS, CLAIMANT
 OM HANLON, CLAIMAN 'S A  Y.
DEP . OF JUS ICE, DEFENSE A  Y.
REQUES FOR REVIEW BY CLAIMAN 

Reviewe by boar members wilson an Phillips.

Claimant requests boar review of the referee's or er which

GRANTED CLAIMANT 128 DEGREES FOR 4 0 PER CENT UNSCHEDULED LOW BACK
DISABILITY AND 37.5 DEGREES FOR 25 PER CENT LOSS OF LEFT LEG AND 37.5
DEGREES FOR 2 5 PER CENT LOSS OF RIGHT LEG. CLAIMANT CONTENDS HE IS
'ODD LOT* PERMANENTLY TOTALLY DISABLED.

Claimant sustaine a compensable injury to his low back on

JULY 1 7 , 1 97 2 . ON OCTOBER 20, 1972 DR. YOUNG DIAGNOSED A HERNIATED
NUCLEOUS PULPOSUS AND SOME ELEMENT OF ARTERIOSCLEROTIC VASCULAR
DISEASE. ON NOVEMBER 3 0 , 1 97 2 DR. YOUNG PERFORMED A LAMINECTOMY.

Claimant returne to work as a crane operator but starte 

HAVING PROBLEMS WITH HIS BACK AND HIS CIRCULATION. CLAIMANT WORKED
OFF AND ON THROUGH DECEMBER, 1 974 . IN JANUARY, 1975 HE QUIT HIS JOB.

Dr. YOUNG, ON MAY 2 4 , 1 97 4 , DIAGNOSED DEGENERATIVE ARTHRITIS
OF THE LUMBOSACRAL SPINE, RESIDUAL RADICULITIS AND FOUND CLAIMANT'S
CONDITION MEDICALLY STATIONARY. DR. YOUNG STATED CLAIMANT S
'DISABILITY IS MILD TO MODERATE'.
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DETERMINATION ORDER OF JULY 12, 1 974 GRANTED CLAIMANT 80 
DEGREES FOR 2 5 PER CENT UNSCHEDULED LOW BACK DISABILITY AND 1 5 DE

GREES FOR 1 0 PER CENT LOSS OF LEFT LEG AND t 5 DEGREES FOR t O PER 

CE NT LOSS OF RIGHT LEG. 

ON OCTOBER 21, t 974 DR. YOUNG REFERRED CLAIMANT TO DR. NORRIS

PEARCE WHO EXAMINED CLAIMANT AND DIAGNOSED PERIPHERAL NEUROPATHY. 

ON OCTOBER 20, 1974 HE FELT THAT VASCULAR INSUFFICIENCY WAS A CON

TRIBUTING CAUSE TO CLAIMANT'S PERIPHERAL NEUROPATHY. 

IN FEBRUARY, 1975 CLAIMANT HAD A RESECTION OF AN ABDOMINAL 

AORTIC ANEURYSM. 

ON MARCH t O, 197 5 DR. NORRIS-PEARCE STATED - 'I CAN IN NO WAY 

RELATE THE PERIPHERAL NEUROPATHY NOR THE AORTIC ANEURYSM TO AN ON 

THE JOB INJURY'• THE FUND DENIED RESPONSIBILITY FOR IT. 

IN SEPTEMBER CLAIMANT WAS SEEN AT THE DISABILITY PREVENTION 

DIVISION, HIS CONDITIONS WERE DIAGNOSED AS CHRONIC LUMBOSACRAL STRAIN, 

MILDLY MODERATE - INTER DISC DISEASE AT LS -St AND L4 -5 MODERATE 

OSTEOARTHRITIS IN THE LUMBAR AND SACRAL SPINE - AND DIFFICULTIES IN 

HIS LEGS DUE TO ARTERIAL INSUFFICIENCY. 

DR, PARVERESH FOUND CLAIMANT NOT MOTIVATED TO RETURN TO WORK, 

THAT HE SUFFERED FROM CHRONIC TENSION. A PSYCHOLOGIST AT THE DISA-

j3 ILITY PREVENTION DIVISION, 

f,.NT' S RETURN TO WORK WAS 

plRE TO RETIRE. 

DR, MUNSEY, FOUND THE PROGNOSIS FOR CLAIM

POOR, BASED ON CLAIMANT'S AGE AND HIS DE-

THE REFEREE FOUND THAT CLAIMANT'S PRIMARY OCCUPATION HAS BEEN 

THAT OF A CRANE OPERATOR TO WHICH HE CANNOT RETURN. HE FELT THAT 

CLAIMANT'S CONTENTION THAT HE WAS PERMANENTLY AND TOTALLY DISABLED 

WAS 'MOOT'• THERE WAS LITTLE DOUBT BUT THAT CLAIMANT IS PERMANENTLY 

AND TOTALLY DISABLED - HOWEVER, NOT BECAUSE OF HIS INDUSTRIAL INJURY 

BUT MAINLY DUE TO HIS ARTERIOSCLOROTIC CONDITION. THE CONCENSUS OF 

THE MEDICAL EVIDENCE IS. THAT CLAIMANT'S UNSCHEDULED DISABILITY 

RESULTING FROM THIS INDUSTRIAL INJURY IS MODERATE. 

THE REFEREE FOUND IT HARD TO RATE THE SCHEDULED DISABILITY DUE 

TO THE ARTERIAL INSUFFICIENCY IN HIS LEGS. 

BASED ON ALL OF THE EVIDENCE AND THE ABOVE STATED FACTORS, THE 

REFEREE GRANTED CLAIMANT 4 0 PER CENT UNSCHEDULED LOW BACK DISABILITY 

AND 25 PER CENT LOSS OF EACH LEG. 

THE BOARD, ON DE NOVO REVIEW, CONCURS WITH THE AWARD FOR UN

SCHEDULED DISABILITY GRANTED BY THE REFEREE - HOWEVER, THE BOARD 

FINDS THAT THE MEDICAL EVIDENCE DOES NOT SUPPORT GREATER AWARDS IN 

THE SCHEDULED AREA THAN THOSE PREVIOUSLY MADE. CLAIMANT'S GREATEST 

PROBLEM IN HIS LOWER EXTREMITIES IS DUE TO ARTERIAL INSUFFICIENCY IN 

HIS LEGS. 

ORDER 

THE ORDER OF THE REFEREE, DATED MARCH t , 197 6, IS MOD IF IE �• 

CLAIMANT IS AWARDED t 5 DEGRE:ES OF A MAXIMUM OF t 5 0 DEGREES 

FOR LOSS OF RIGHT LEG AND t 5 DEGRE:ES OF A MAXIMUM 150 DEGREES FOR 

LOSS OF LEFT LEG, THIS IS IN LIEU OF THE AWARDS FOR THESE SCHEDULED 

INJURIES MADE BY THE REFEREE'S ORDER OF MARCH 1, 1976 WHICH IN ALL 

OTHER RESPECTS IS AFFIRMED, 

-2 0 t -

A DETERMINATION ORDER OF JULY 1 2 , 1 97 4 GRANTED CLAIMANT 80
DEGREES FOR 2 5 PER CENT UNSCHEDULED LOW BACK DISABILITY AND 15 DE
GREES FOR 10 PER CENT LOSS OF LEFT LEG AND 15 DEGREES FOR 10 PER
CENT LOSS OF RIGHT LEG.

On OCTOBER 2 1 , 1 9 7 4 DR. YOUNG REFERRED CLAIMANT TO DR. NORRIS
PEARCE WHO EXAMINED CLAIMANT AND DIAGNOSED PERIPHERAL NEUROPATHY.
ON OCTOBER 2 0 , 1 9 74 HE FELT THAT  ASCULAR INSUFFICIENCY WAS A CON
TRIBUTING CAUSE TO CLAIMANT'S PERIPHERAL NEUROPATHY.

In FEBRUARY, 1 97 5 CLAIMANT HAD A RESECTION OF AN ABDOMINAL
AORTIC ANEURYSM.

On MARCH 10; 1 97 5 DR. NORR1S-PEARCE STATED 'l CAN IN NOWAY
RELATE THE PERIPHERAL NEUROPATHY NOR THE AORTIC ANEURYSM TO AN ON
THE JOB INJURY* . THE FUND DENIED RESPONSIBILITY FOR IT.

In SEPTEMBER CLAIMANT WAS SEEN AT THE DISABILITY PRE ENTION
DI ISION, HIS CONDITIONS WERE DIAGNOSED AS CHRONIC LUMBOSACRAL STRAIN,
MILDLY MODERATE INTER DISC DISEASE AT L5 -S1 AND L4 -5 MODERATE
OSTEOARTHRITIS IN THE LUMBAR AND SACRAL SPINE AND DIFFICULTIES IN
HIS LEGS DUE TO ARTERIAL INSUFFICIENCY.

Dr. p rveresh found CLAIMANT not motiv ted to return to work,
THAT HE SUFFERED FROM CHRONIC TENSION. A PSYCHOLOGIST AT THE DISA-
PILITY PRE ENTION DI ISION, DR. MUNSEY, FOUND THE PROGNOSIS FOR CLAIM
ANT1 S RETURN TO WORK WAS POOR, BASED ON CLAIMANT1 S AGE AND HIS DE
SIRE TO RETIRE.

The referee foun that claimant's primary occupation has been

THAT OF A CRANE OPERATOR TO WHICH HE CANNOT RETURN. HE FELT THAT
claimant’s contention that he was permanently an totally  isable 
WAS moot . THERE WAS LITTLE DOUBT BUT THAT CLAIMANT IS PERMANENTLY
AND TOTALLY DISABLED HOWE ER, NOT BECAUSE OF HIS INDUSTRIAL INJURY
BUT MAINLY DUE TO HIS ARTE R lOSCLOROTIC CONDITION. THE CONCENSUS OF
THE MEDICAL E IDENCE IS THAT CLAIMANT'S UNSCHEDULED DISABILITY
RESULTING FROM THIS INDUSTRIAL INJURY IS MODERATE.

The referee fou d it hard to rate the scheduled disability due
TO THE ARTERIAL INSUFFICIENCY IN HIS LEGS.

Based o all of the evide ce a d the above stated factors, the
REFEREE GRANTED CLAIMANT 40 PER CENT UNSCHEDULED LOW BACK DISABILITY
AND 2 5 PER CENT LOSS OF EACH LEG.

The bo rd, on de novo review, concurs with the AWARD for UN

SCHEDULED DISABILITY GRANTED BY THE REFEREE HOWE ER, THE BOARD
FINDS THAT THE MEDICAL E IDENCE DOES NOT SUPPORT GREATER AWARDS IN
THE SCHEDULED AREA THAN THOSE PRE IOUSLY MADE. CLAIMANT'S GREATEST
PROBLEM IN HIS LOWER EXTREMITIES IS DUE TO ARTERIAL INSUFFICIENCY IN
HIS LEGS.

ORDER
The ORDER OF THE REFEREE, DATED MARCH I , 1 976 , IS MODIFIED.

Claimant is awar e i 5  egrees of a maximum of 150  egrees

FOR LOSS OF RIGHT LEG AND 15 DEGREES OF A MAXIMUM 150 DEGREES FOR
LOSS OF LEFT LEG. THIS IS IN LIEU OF THE AWARDS FOR THESE SCHEDULED
INJURIES MADE BY THE REFEREE'S ORDER OF MARCH 1 , 1976 WHICH IN ALL
OTHER RESPECTS IS AFFIRMED.
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CASE NO. 75-2995 

GEORGE HIXSON, CLAIMANT 
JAMES WALTON, CLAIMANT'S ATTY. 
DEPT. OF JUSTICE, DEFENSE ATTY. 
REQUEST FOR REVIEW BY CLAIMANT 

SEPTEMBER 1, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND PHILLIPS. 

CLAIMANT REQUESTS BOARD REVIEW OF THE REFEREE'S ORDER WHICH 
AFFIRMED THE DETERMINATIONORDEROFJULY7, 1975. 

CLAIMANT SUFFERED A COMPENSABLE INJURY TO HIS PELVIS ON JUNE 
15, 1974 • HE WAS HOSPITALIZED BY DR. BRUNS. 

DR. THRASHER, ON SEPTEMBER 30, 1974, PERFORMED AN OPEN 
REDUCTION AND STABILIZATION OF PUBIC SYMPHYSIS. ON OCTOBER 1 • 1974 
DR 0 THRASHER AGAIN OPERATED FOR DOUBLE WIRING OF PUBIC SYMPHYSIS 0 

CLAIMANT RETURNED TO WORK ON JANUARY 9 THROUGH JANUARY 1 3, 
197 5 AND THEN HIS PAIN SYMPTOMS INCREASED AND HE QUIT - HE AGAIN 
RETURNED TO WORK ON FEBRUARY 1 9, BUT AGAIN HAD TO QUIT BECAUSE OF 
HIS PAIN. CLAIMANT, AT THIS TIME, ALSO WAS BEING TREATED BY DR 0 HALL, 
D 0 C 0 FOR HIS BACK COMPLAINTS - THE CHIROPRACTIC TREATMENTS SEEMED 
TO HELP. 

0N JULY 1 7 • 1975 DR 0 HALL REPORTED THAT THE SEVERE PELVIC FRAC
TURE CLAIMANT SUSTAINED WOULD UNDERSTANDABLY CAUSE BACK PROBLEMS 
AND REQUESTED THE CARRIER TO LET HIM CONTINUE HIS TREATMENTS OF 
CLAIMANT. THE CARRIER WOULD NOT ACCEPT THE BACK COMPLAINTS AS RE
LATED TO THE INDUSTRIAL INJURY. 

ON JULY 7 • 197 5 A DETERMINATION ORDER AWARDED CLAIMANT 3 2 
DEGREES FOR 1 0 PER CENT UNSCHEDULED PELVIC DISABl'LITY 0 

ON DECEMBER 2 1 1975 DR 0 THRASHER INDICATED THAT CLAIMANT HAD 
CONSIDERABLE SUBJECTIVE COMPLAINTS, OBJECTIVE FINDINGS, HOWEVER, DID 
NOT SHOW VERY MUCH AND HIS STUDIES WERE UNREMARKABLE. CLAIMANT HAD 
PRIOR TO HIS INDUSTRIAL INJURY SUFFERED A GUNSHOT WOUND. TO THE PELVIC 
AREA - ALSO CLAIMANT HAS SPONDYLOLISTHESIS AT LS• DR. THRASHER 
STATED THAT THE PELVIC DISTRESS WAS PROBABLY THE ONLY PROBLEM RE
LATED TO THE INDUSTRIAL INJURY AND OBJECTIVE FINDINGS WERE MINIMAL. 
HE ALSO FOUND CLAIMANT TO BE OBESE. 

THE REFEREE FOUND THAT THE PREPONDERANCE OF THE MEDICAL EVI
DENCE WAS NOT FAVORABLE TO CLAIMANT AND CLAIMANT HAD FAILED TO 
PROVE THAT HIS LOSS OF WAGE EARNING CAPACITY AS RELATED TO HIS INDUS
TRIAL INJURY WAS ANY GREATER THAN THAT AWARDED BY THE DETERMINATION 
ORDER WHICH THE REFEREE AFFIRMED. 

THE BOARD, ON DE NOVO REVIEW, ADOPTS THE ORDER OF THE REFEREE. 

ORDER 

THE ORDER OF THE REFEREE, DATED MARCH 16, 1976, IS AFFIRMED. 
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WCB CASE NO. 75-2995 1976SEPTEMBER 1,

GEORGE HIXSON, CLAIMANT
JAMES WALTON, CLAIMANT'S ATTY.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR RE IEW BY CLAIMANT

Reviewe by boar members wilson an PHILLIPS.

Claimant requests boar review of the

AFFIRMED THE DETERMINATION ORDER OF JULY 7,
REFEREE
1 97 5 .

S ORDER WHICH

I 5
Claimant suffere a compensable injury to his pelvis on june

1 9 74 . HE WAS HOSPI ALIZED BY DR. BRUNS.

Dr. thrasher, o September 30, 1974, performed a ope 
REDUC ION AND S ABILIZA ION OF PUBIC SYMPHYSIS. ON OC OBER 1 , 1974
DR.  HRASHER AGAIN OPERA ED FOR DOUBLE WIRING OF PUBIC SYMPHYSIS.

Claima t retur ed to work o Ja uary 9 through Ja uary i 3 ,
1 9 7 5 AND THEN HIS PAIN SYMPTOMS INCREASED AND HE QUIT HE AGAIN
RETURNED TO WORK ON FEBRUARY 1 9 , BUT AGAIN HAD TO QUIT BECAUSE OF
HIS PAIN. CLAIMANT, AT THIS TIME, ALSO WAS BEING TREATED BY DR. HALL,
D. C. FOR HIS BACK COMPLAINTS THE CHIROPRACTIC TREATMENTS SEEMED
TO HELP.

On JULY 1
TURE CLAIMANT
AND REQUESTED
CLAIMANT. THE
LATED TO THE I

7 , 1 9 7 5 DR. HALL REPORTED THAT THE SE ERE PEL IC FRAC-
SUSTAINED WOULD UNDERSTANDABLY CAUSE BACK PROBLEMS
THE CARRIER TO LET HIM CONTINUE HIS TREATMENTS OF
CARRIER WOULD NOT ACCEPT THE BACK COMPLAINTS AS RE
NDUSTR1AL INJURY.

On JULY 7 , 1 9 7 5 A
DEGREES FOR 1 0 PER CENT

DETERMINATION ORDER AWARDED CLAIMANT 32
UNSCHEDULED PEL IC DISABILITY.

On DECEMBER 2 , 1 9 7 5 DR. THRASHER INDICATED THAT CLAIMANT HAD

CONSIDERABLE SUBJECTI E COMPLAINTS, OBJECTI E FINDINGS, HOWE ER, DID
NOT SHOW  ERY MUCH AND HIS STUDIES WERE UNREMARKABLE. CLAIMANT HAD
PRIOR TO HIS INDUSTRIAL INJURY SUFFERED A GUNSHOT WOUND TO THE PEL IC
AREA ALSO CLAIMANT HAS SPONDYLOLISTHESIS AT L5 . DR. THRASHER
STATED THAT THE PEL IC DISTRESS WAS PROBABLY THE ONLY PROBLEM RE
LATED TO THE INDUSTRIAL INJURY AND OBJECTI E FINDINGS WERE MINIMAL.
HE ALSO FOUND CLAIMANT TO BE OBESE.

The referee foun that the prepon erance of the me ical evi
dence WAS NOT FA ORABLE TO CLAIMANT AND CLAIMANT HAD FAILED TO
PRO E THAT HIS LOSS OF WAGE EARNING CAPACITY AS RELATED TO HIS INDUS
TRIAL INJURY WAS ANY GREATER THAN THAT AWARDED BY THE DETERMINATION
ORDER WHICH THE REFEREE AFFIRMED.

The BOARD, ON DE NO O RE IEW, ADOPTS THE ORDER OF THE REFEREE.

ORDER
The ORDER OF THE REFEREE, DATED MARCH 1 6 , 1 976 , IS AFFIRMED.
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CASE NO. 74-2222 

SHIREEN MAY LARSEN, CLAIMANT 
GALE POWELL, ·CLAIMANT'S ATTY, 

DEPT, OF JUSTICE, DEFENSE ATTY, 

REQUEST FOR REVIEW BY SAIF 

SEPTEMBER 1, 1976 

REVIEWED BY BOARD MEMBERS MOORE AND PHILLIPS, 

THE STATE ACCIDENT INSURANCE FUND REQUESTS BOARD REVIEW OF 

THE REFEREE'S ORDER WHICH AWARDED CLAIMANT PERMANENT TOTAL DIS

ABILITY, 

CLAIMANT SUFFERED A COMPENSABLE INJURY TO HER BACK ON SEPTEM

BER t 7, t 966. CLAIMANT HAS UNDERGONE YEARS OF CONTINUED MEDICAL 

TREATMENT BY VARIOUS PHYSICIANS, IN OCTOBER, t 96 6 CLAIMANT WAS FIRST 

DIAGNOSED BY DR, GUYER AS HAVING PROBABLE HERNIATED INTERVERTEBRAL 

DISC LS -St ON THE RIGHT, ON NOVEMBER 2, t 9 6 6 HE PERFORMED A LAM IN

ECTOMY. 

CLAIMANT CAME UNDER THE CARE OF DR, GREWE WHO, ON AUGUST 3 1, 
196 7, PERFORMED A LUMBAR LAM INECTOMY. ON OCTOBER 7, 1 9 68, DR, 

HUGHES, DIAGNOSED CLAIMANT AS NON-PSYCHOTIC, WITH FUNCTIONAL OVER

LAY. ON DECEMBER I 3, 1 968 DR, GREWE PERFORMED A THIRD LAMINECTOMY 

AT THIS TIME HIS DIAGNOSIS WAS LUMBAR NERVE ROOT COMPRESSION L4 -5 

RIGHT, SECONDARY TO RECURRENT PR01RUSION OF THE DISC, 

ON MAY 6, t 9 7 0 DR, LOGAN FOUND CLAIMANT MEDICALLY STATIONARY 

WITH PERMANENT DISABILITY, A DETERMINATION ORDER OF MAY 22, t 970 
GRANTED CLAIMANT 5 8 DEGREES FOR 3 0 PER CENT LOSS OF AN ARM BY SEPAR

ATION FOR UNSCHEDULED DISABILITY, 

ON FEBRUARY 25, 1972 DR, CHERRY REQUESTED CLAIMANT'S CLAIM 

BE REOPENED FOR FURTHER TREATMENT, HE FELT HER DISABILITY EXCEEDED 

HER AWARD, ON APR! L 2 4, 197 2 DR, LOGAN FELT CLAIMANT HAD AGGRAVA

TED HER PRE-EXISTING PROBLEM, 

fN A RC:PORT, DATED JULY 23, 1973, DR, GREWE STA1ED THAT CLAIM

ANT HAS MODERATE TO SEVERE FUNCTIONAL OVERLAY AND THAT 1 WHENEVER 

SHE GETS CROWDED FROM A FINANCIAL STANDPOINT, NAMELY, HER CLAIM 
CLOSURES, SHE HAS A <="LAREUP THAT LEAD PRINCIPALLY TO RE-EXAMINATION, 

HOSPITALIZATION AND FURTHER STUDIES,' 

ON NOVEMBER t 3, 1 973 DR, SHLIM EXAMINED CLAIMANT AND FOUND 

CLAIMANT INTERESTING TO EXAMINE 'BECAUSE OF THE GREAT VARIETY OF 

FINDINGS WHICH VARY FROM MOMENT TO MOMENT,' HE FOUND NO LIMl1ATION 

OF M01ION IN HER ARMS, NORMAL SHOULDER MOTION, NO MUSCLE SPASM OF 

THE BACK, LITTLE TENDERNESS AND HE RECOMMENDED CLAIM CLOSURE, 

ON DECEMBER 2 1, 1 973 A SECOND DETERMINATION ORDER GRANTED 

CLAIMANT COMPENSATION FOR TEMPORARY TOTAL DISABILITY ONLY. 

ON APRIL 9, 1 975 DR, SMITH EXAMINED CLAIMANT AND FOUND CLAIM

ANT'S CONDITION STABLE, WITH LITTLE CHANGE IN HER CONDITION FOR 

SEVERAL YEARS. HER PHYSICAL IMPAIRMENT WAS CONSIDERED TO BE MILDLY 

MODERATE AND HE BELIEVED CLAIMANT COULD RETURN TO SUITABLE EMPLOY

MENT. 

·CLAIMANT HAS MADE NO ATTEMPT TO FIND WORK OR TO UTILIZE ANY 

TYPE OF VOCATIONAL RETRAINING, CLAIMANT FEELS SHE IS TOTALLY INCAPA

CITATED FROM ANY TYPE OF WORK, 
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WCB CASE NO. 74-2222 SEPTEMBER 1, 1976

SHIREEN MAY LARSEN, CLAIMANT
GALE POWELL, CLAIMANT1 S ATTY.
DEPT. OP JUSTICE, DEFENSE ATTY.
REQUEST FOR RE IEW BY SAIF

Reviewe by boar members moore an Phillips.

The STATE ACCIDENT INSURANCE FUND REQUESTS BOARD RE IEW OF
THE REFEREE'S ORDER WHICH AWARDED CLAIMANT PERMANENT TOTAL DIS
ABILITY.

Claimant suffere a compensable injury to her back on Septem
ber 1 7 , 1 96 6 . CLAIMANT HAS UNDERGONE YEARS OF CONTINUED MEDICAL
TREATMENT BY  ARIOUS PHYSICIANS. IN OCTOBER, 1 96 6 CLAIMANT WAS FIRST
DIAGNOSED BY DR. GUYER AS HA ING PROBABLE HERNIATED INTER ERTEBRAL
DISC L5-S1 ON THE RIGHT. ON NO EMBER 2, 1 96 6 HE PERFORMED A LAMIN
ECTOMY.

Claimant came un er the care of  r. grewe who, on august 3i,
1 96 7 , PERFORMED A LUMBAR LAMINECTOMY. ON OCTOBER 7 , 1 96 8 , DR.
HUGHES, DIAGNOSED CLAIMANT AS NON-PSYCHOT IC , WITH FUNCTIONAL O ER
LAY. ON DECEMBER 13, 1968 DR. GREWE PERFORMED A THIRD LAM INECTOMY
AT THIS TIME HIS DIAGNOSIS WAS LUMBAR NER E ROOT COMPRESSION L4 -5
RIGHT, SECONDARY TO RECURRENT PROTRUSION OF THE DISC.

On MAY 6 , 1 9 7 0 DR. LOGAN FOUND CLAIMANT MEDICALLY STATIONARY

WITH PERMANENT DISABILITY. A DETERMINATION ORDER OF MAY 2 2 , 1 9 7 0
GRANTED CLAIMANT 5 8 DEGREES FOR 3 0 PER CENT LOSS OF AN ARM BY SEPAR
ATION FOR UNSCHEDULED DISABILITY.

On FEBRUARY 2 5 , 1 97 2 DR. CHERRY REQUESTED CLAIMANT1 S CLAIM
BE REOPENED FOR FURTHER TREATMENT, HE FELT HER DISABILITY EXCEEDED
HER AWARD. ON APRIL 2 4 , 1 97 2 DR. LOGAN FELT CLAIMANT HAD AGGRA A
TED HER PRE-EXISTING PROBLEM.

In A REPORT, DATED JULY 2 3 , 1 973 , DR. GREWE STATED THAT CLAIM
ANT HAS MODERATE TO SE ERE FUNCTIONAL O ERLAY AND THAT 1 WHENE ER
SHE GETS CROWDED FROM A FINANCIAL STANDPOINT, NAMELY, HER CLAIM
CLOSURES, SHE HAS A FLAREUP THAT LEAD PRINCIPALLY TO RE-EXAMINATION,
HOSPITALIZATION AND FURTHER STUDIES. 1

On NO EMBER 1 3 , 1 97 3 DR. SHLIM EXAMINED CLAIMANT AND FOUND
CLAIMANT INTERESTING TO EXAMINE 1 BECAUSE OF THE GREAT  ARIETY OF
FINDINGS WHICH  ARY FROM MOMENT TO MOMENT.1 HE FOUND NO LIMITATION
OF MOTION IN HER ARMS, NORMAL SHOULDER MOTION, NO MUSCLE SPASM OF
THE BACK, LITTLE TENDERNESS AND HE RECOMMENDED CLAIM CLOSURE.

On DECEMBER 2 1 , 1 973 A SECOND DETERMINATION ORDER GRANTED

CLAIMANT COMPENSATION FOR TEMPORARY TOTAL DISABILITY ONLY.

On APRIL 9 , 1 97 5 DR. SMITH EXAMINED CLAIMANT AND FOUND CLAIM
ANT1 S CONDITION STABLE, WITH LITTLE CHANGE IN HER CONDITION FOR
SE ERAL YEARS. HER PHYSICAL IMPAIRMENT WAS CONSIDERED TO BE MILDLY
MODERATE AND HE BELIE ED CLAIMANT COULD RETURN TO SUITABLE EMPLOY
MENT.

Claimant has ma e no attempt to fin work or to utilize any

TYPE OF  OCATIONAL RETRAINING. CLAIMANT FEELS SHE IS TOTALLY INCAPA
CITATED FROM ANY TYPE OF WORK.
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REFEREE FOUND THAT CLAIMANT WAS NOT MALINGE1RING, AND THAT -
THE WEIGHT OF THE LAY AND MEDICAL EVIDENCE PLACED CLAIMANT IN THE 
'ODD-LOT CATEGORY' AND HE AWARDED PERMANENT TOTAL DISABILITY. 

THE BOARD, ON DE NOVO REVIEW, DISAGREES WITH THE CONCLUSIONS 
OF THE REFEREE. THE BOARD FEELS THAT THE MEDICAL EVIDENCE DOES NOT 
SUPPORT A FINDING OF PERMANENT TOTAL DISABILITY. NOT ONE DOCTOR PUT 
CLAIMANT IN THAT TYPE OF PHYSICAL IMPAIRMENT CATEGORY. DR. SHLIM 
FOUND CLAIMANT HAD NO MUSCLE SPASM IN HER BACK OR TENDERNESS. DR. 
SMITH, IN 1 975, CONSIDERED HER IMPAIRMENT MILDLY MODERATE, THAT 

CLAIMANT COULD RETURN TO SUITABLE EMPLOYMENT. THERE IS A LACK OF 
OBJECTIVE MEDICAL FINDINGS TO SUPPORT CLAIMANT'S SUBJECTIVE COMPLAINTS. 
WITHOUT MEDICAL EVIDENCE TO SUPPORT CLAIMANT'S CONTENTION THAT SHE 1-S 

IN THE 'ODD-LOT' CATEGORY, THE BURDEN IS ON CLAIMANT TO SHOW NO SUIT
ABLE, GAINFUL AND REGULAR WORK IS AVAILABLE TO HER. SHE FAILED TO 
DO SO. 

THE BOARD FINDS THAT CLAIMANT HAS SUSTAINED A GREATER DISABILITY 
THAN THAT FOR WHICH SHE PREVIOUSLY HAD BEEN AWARDED. IT GRANTS CLAIM
ANT 192 DEGREES FOR 60 PER CENT UNSCHEDULED DISABILITY TO COMPENSATE 
CLAIMANT FOR HER LOSS OF WAGE EARNiNG CAPACITY. 

CLAIMANT IS ALSO ENTITLED TO PSYCHIATRIC COUNSELING UNDER THE 
PROVISIONS OF ORS 6 5 6 • 2 4 5 • 

ORDER 

THE ORDER OF THE REFEREE, DATED APRIL 2, 1976, IS REVERSED. 

CLAIMANT IS HEREBY GRANTED 192 DEGREES OF A MAXIMUM 320 DE
GREES FOR UNSCHEDULED BACK DISABILITY. THIS IS IN LIEU OF THE AWARD 
GRANTED CLAIMANT BY THE REFEREE. 

CLAJ MANT' S COUNSEL SHALL BE PAID, AS A REASONABLE ATTORNEY 
FEE, 2 5 PER CENT OF THE INCREASE IN COMPENSATION, PAYABLE OUT OF 
CLAIMANT'S COMPENSATION AS PAID, NOT TO EXCEED 2,000 DOLLARS. 

WCB CASE NO. 75-4045 

VIRGINIA MCCLAIN, CLAIMANT 
DONALD ATCHISON, CLAIMANT'S ATTY. 
CHARLES PAULSON, DEFENSE ATTY. 
REQUEST FOR REVIEW BY CLAIMANT 

SEPTEMBER 1, 1976 

REVIEWED BY BOARD MEMBERS MOORE AND PHILLIPS. 

CLAIMANT REQUESTS BOARD REVIEW OF THE REFEREE'S ORDER WHICH 
AFFIRMED THE EMPLOYER'S DENIAL OF CLAIMANT'S CLAIM. 

CLAIMANT SUSTAINED INJURY TO HER LOW BACK IN DECEMBER, 1 973 
AND, AS A RESULT THEREOF, A LAMINECTOMY AT ·Ls -51 WAS DONE ON OCTO

BER 14, 1974, ON OR ABOUT JUNE 25, 1975 CLAIMANT FELT A BURN_ING PAIN 
IN HER NECK WHICH PROGRESSIVELY WORSENED, SHE SAW DR. MCNEILL, WHO 
HAD TREATED HER PREVIOUS INJURY - HE DIAGNOSED A CERVICAL DISC SYN
DROME CAUSED BY REPETITIVE NECK MOTION AT WORK, 

DR, MCNEILL WAS. OF THE OPINION THAT CLAIMANT'S WORK CAUSED HER 
HERNIATED CERVICAL DISC 'SINCE IT HAPPENED AT WORK AND SHE HAD NOT 
HAD THE.SE SYMPTOMS PREVIOUSLY'• 
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The referee foun that claimant was not malingering, an that

THE WEIGHT OF THE LAY AND MEDICAL E IDENCE PLACED CLAIMANT IN THE
1 ODD LOT CATEGORY* AND HE AWARDED PERMANENT TOTAL DISABILITY.

The boar , on  e novo review,  isagrees with the conclusions

OF THE REFEREE. THE BOARD FEELS THAT THE MEDICAL E IDENCE DOES NOT
SUPPORT A FINDING OF PERMANENT TOTAL DISABILITY. NOT ONE DOCTOR PUT
CLAIMANT IN THAT TYPE OF PHYSICAL IMPAIRMENT CATEGORY. DR. SHLIM
FOUND CLAIMANT HAD NO MUSCLE SPASM IN HER BACK OR TENDERNESS. DR.
SMITH, IN 1 9 75 , CONSIDERED HER IMPAIRMENT MILDLY MODERATE, THAT
CLAIMANT COULD RETURN TO SUITABLE EMPLOYMENT. THERE IS A LACK OF
OBJECTI E MEDICAL FINDINGS TO SUPPORT CLAIMANT S SUBJECTI E COMPLAINTS.
WITHOUT MEDICAL E IDENCE TO SUPPORT CLAIMANT* S CONTENTION THAT SHE IS
IN THE 'ODD-LOT' CATEGORY, THE BURDEN IS ON CLAIMANT TO SHOW NO SUIT
ABLE, GAINFUL AND REGULAR WORK IS A AILABLE TO HER. SHE FAILED TO
DO SO.

The boar fin s that claimant has sustaine a greater  isability

THAN THAT FOR WHICH SHE PRE IOUSLY HAD BEEN AWARDED. IT GRANTS CLAIM
ANT 192 DEGREES FOR 60 PER CENT UNSCHEDULED DISABILITY TO COMPENSATE
CLAIMANT FOR HER LOSS OF WAGE EARNING CAPACITY.

Claimant is also entitle to psychiatric counseling un er the

PRO ISIONS OF ORS 65 6.2 4 5 .

ORDER

The order of the referee, d ted April 2 , 1 9 76 , is reversed.

Cl im nt is hereby gr nted 192 degrees of  m ximum 320 de

grees FOR UNSCHEDULED BACK DISABILITY. THIS IS IN LIEU OF THE AWARD
GRANTED CLAIMANT BY THE REFEREE.

Claimant s counsel shall b

FEE, 2 5 PER CENT OF THE INCREASE I
CLAIMANT S COMPENSATION AS PAID,

E PAID, AS A REASONABLE ATTORNEY
N COMPENSATION, PAYABLE OUT OF
NOT TO EXCEED 2 , 000 DOLLARS.

WCB CASE NO. 75-4045 SEPTEMBER 1, 1976

 IRGINIA MCCLAIN, CLAIMANT
DONALD A CHISON, CLAIMAN S A  Y.
CHARLES PAULSON, DEFENSE A  Y.
REQUES FOR REVIEW BY CLAIMAN 

Reviewe by boar members moore an Phillips.

Claimant requests boar review of the referee s or er which
AFFIRMED THE EMPLOYER S DENIAL OF CLAIMANT S CLAIM.

Cl im nt sust ined injury to her low b ck in December, 1973

AND, AS A RESULT THEREOF, A LAMINECTOMY AT L5-S1 WAS DONE ON OCTO
BER 14, 1974. ON OR ABOUT JUNE 25, 1975 CLAIMANT FELT A BURNING PAIN
IN HER NECK WHICH PROGRESSI ELY WORSENED. SHE SAW DR. MCNEILL, WHO
HAD TREATED HER PRE IOUS INJURY HE DIAGNOSED A CER ICAL DISC SYN
DROME CAUSED BY REPETITI E NECK MOTION AT WORK.

Dr. MCNEILL WAS OF THE OPINION THAT CLAIMANT S WORK CAUSED HER
HERNIATED CER ICAL DISC 'SINCE IT HAPPENED AT WORK AND SHE HAD NOT
HAD THESE SYMPTOMS PRE IOUSLY*.
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REFEREE FOUND TH.AT THE.'EVl � E-NCE 'INDICATED THERE WAS VERY' 

LITTLE NECESSITY FOR CLA-.-MANT ·To· EVER TURN HER HE.AD· 00R TWIST HER 

NECK FROM SIDE TO SIDE WHILE WORKING - IN FACT, CLAIMANT WAS TO KEEP 
HER EYES GLUED TO THE OPERATING E 0 ND :OF THE POWE.Rf-lEAD o'F THE SEWING 
MACHINE, THERE WAS NO.EVIDENCE T_HAT C°LA.IMANT w·As REQU,iRED TO LIFT 
THE BOLTS OF MATERIAL WHICH WERE BROUGHT TO HER ON A CART. 

THE REF 0EREE CONCLUDED THAT' CLAIMANT HAD FAILED TO ESTABLISH 
MEDICAL CAUSATION AND HE AFFIRMED THE EMPLOYER'S DENIAL. 

THE BOARD, ON DE NOVO REVIEW, CONCURS WITH THE FINDINGS AND 
CONCLUSIONS OF THE REFEREE. 

ORD.E;:R. 

THE ORDER OF THE REFEREE, DATED MARCH 2 2, 197 6 IS AFFIRMED. 

-WCB ·CASE NO~ 75~3677 

DONALD MCINTOSH, CLAIMANT 
JAN .BAISCH, CLA_IM.P..N.T:' S .ATTY. 
DEPT. O!;'"'JUST1c'E-~ ·'DEF·ENSE ATTY.· 

REQUEST FOR REVIEW BY SAIF 

SEPTEMBER l, 1976· 

THE STATE ACCIDENT INSURANCE FUND' Fie:Qd~sTs B6~~6 ·Ri::v1-~~ ·oF 
THE REFEREE'S ORDER WHICH AWARDED CLAIMAN°T :.a.N A1:JD.ITIONAL ._8~ DEG~EES 

FOR A TOTAL OF 2 0 8 DEGREES FOR 6 5 PER CENT UNSCHEDULED LOW BACK 
, ' 

DISABILITY. 

CLAIMANT SUSTAINED A COMPENSABLE "INJURY ON APRIL 2 0, 1973 ,'i:-0 
HIS LOW BACK AND LEFT KNEE, DR, BOOTS DIAGNOSED ACUTE LOW BACK 
SYNDROME DUE TO STRAIN. 

CLAIMANT WAS REFERRED TO DR. ADAMS WHO DIAGNOSED CHRONIC 
DEGENERATIVE DISC0GENIC OISE-ASE AT L4-·-'-5 LEVELS~ ON JANUARY 1 0, 1 974 
DR. ADAMS PERFORMED. A SPINAL ·F''USION AT L4 TO THE ·sACRUM WITH BONE 

GRAFT. ON OCTOBER 2 a·, 1 ·9:74 A LEFT MEDIAL MENISCECTOMY WAS PER-

FORMED. , : .. 

ON DECEMBER 1 9, '1 97.4 CLAIMANT WAS EXAMINED BY DR. CAMPAGNA 
WHO DIAGNOSED NEUROPATHY 51 NERVE ROOT AND MODERATE FUNCTIONAL 
OVERLAY. 

CLAIMANT'S -PSYCHOLOGICAL EVAL'UATION ON JUNE 5 ~ 197 5 INDICATED 
CLAIMANT'·s PROGNOSIS FOR RESTORATION AND REHABILITATION WAS POOR; 

DR, MUNSEY FELT 'CLAIMANT NEEDED LONG TERM COUNSELING TO AID HIM IN 

ADJUSTMENT TO HIS PHYSICAL PROBLEMS·, HOWEVER, CLAIMANT'S NEED FOR 
PSYCHIATRIC TREATMENT IS NOT WORK RELATED. 

A DETERMINATION ORDER OF AUGUST 1 3, 1975 GRANTED CLAIMANT 
1-2 8 DEGREES FOR' 4 0 PER CENT UNSCHEDULED LOW BACK DiSAB0ILITY AND 1 5 
DEGREES FOR 1 0 PER CENT LOSS OF LEFT LEG. 

DR. 'BE RT EXAM I NED cLAI MANT ON OCTOBER 1 3, 1 9 7 5 AND INDICATED 

THAT MOST OF CLAIMANT'S PAIN AROSE FROM A PSEUDO-ARTHROSIS AND NERVE 

ROOT SCARRING, 

THE REFEREE FOUND CLAIMANT'S TESTIMONY CONCERNING HIS PROB-

LEMS TO BE QUITE CREDIBLE, CLAIMANT JS 49 YEARS OLD WITH A 7TH 

GRADE EDUCATION AND MOST OF HIS PAST EMPLOYMENT HAS BEEN IN HEAVY 

-2 0 5-

The referee foun that the evi ence in icate there was very

LITTLE NECESSITY FOR CLAIMANT TO EVER TURN HER HEAD OR TWIST HER
NECK FROM SIDE TO SIDE WHILE WORKING IN FACT, CLAIMANT WAS TO KEEP
HER EYES GLUED TO THE OPERATING END 'OF THE POWERHEAD OF THE SEWING
MACHINE. THERE WAS NO EVIDENCE THAT CLAIMANT WAS REQUIRED TO LIFT
THE BOLTS OF MATERIAL WHICH WERE BROUGHT TO HER ON A CART.

The referee conclu e that claimant ha faile to establish
MEDICAL CAUSATION AND HE AFFIRMED THE EMPLOYER1 S DENIAL.

The boar , on  e novo review, concurs with the fin ings an 

CONCLUSIONS OF  HE REFEREE.

ORDER
The ORDER OF THE REFEREE, DATED MARCH 22, I 976 IS AFFIRMED.

WCB CASE NO. 75-3677 SEPTEMBER !, 1976

DONALD MCINTOSH, CLAIMANT
JAN BAISCH, CLAIMANT'S . ATTY.
DEPT. OF'JUSTICE , DEFENSE ATTY.
REQUEST FOR REVIEW BY SAIF

The STATE ACCIDENT INSURANCE FUND REQUESTS BOARD REVIEW OF
THE REFEREE'S ORDER WHICH AWARDED CLAIMANT AN ADDITIONAL 8 0 DEGREES
FOR A TOTAL OF 2 0 8 DEGREES FOR 65 PER CENT UNSCHEDULED LOW BACK
DISABILITY.

Claimant sustaine a compensable injury on April 2 o , 1973 to

HIS LOW BACK AND LEFT KNEE. DR. BOOTS DIAGNOSED ACUTE LOW BACK
SYNDROME DUE TO STRAIN.

Claimant was referre to  r. a ams who  iagnose chronic

DEGENERATIVE DISCOGENIC DISEASE AT L4 -5 LEVELS. ON JANUARY 10, 1974
DR. ADAMS PERFORMED A SPINAL FUSION AT L4 TO THE SACRUM WITH BONE
GRAFT. ON OCTOBER 2 8', 1 9 7 4 A LEFT MEDIAL MENISCECTOMY WAS PER
FORMED.

On DECEMBER 1 9 , 1 974 CLAIMANT WAS EXAMINED BY DR. CAMPAGNA

WHO DIAGNOSED NEUROPATHY SI NERVE ROOT AND MODERATE FUNCTIONAL
OVERLAY.

Claimant's psychological evaluation on june 5; 1975 in icate 

claimant s prognosis for restoration an rehabilitation was POOR;
DR. MUNSEY FEL CLAIMAN NEEDED LONG  ERM COUNSELING  O AID HIM IN
ADJUS MEN  O HIS PHYSICAL PROBLEMS, HOWEVER, CLAIMAN 'S NEED FOR
PSYCHIA RIC  REA MEN IS NO WORK RELA ED.

A DE ERMINA ION ORDER OF AUGUS 1 3 , 1 9 7 5 GRAN E D C LAI MAN 
128 DEGREES FOR 4 0 PER CEN UNSCHEDULED LOW BACK DISABILI Y AND 15
DEGREES FOR 10 PER CEN LOSS OF LEF LEG.

Dr. BER EXAMINED CLAIMAN ON OC OBER 1 3 , 1 975 AND INDICA ED
 HA MOS OF CLAIMAN 'S PAIN AROSE FROM A PSEUDO-AR HROSIS AND NERVE
ROO SCARRING.

The referee fou d claima t's testimo y co cer i g his prob
lems  O BE QUI E CREDIBLE. CLAIMAN IS 49 YEARS OLD WI H A 7  H
GRADE EDUCA ION AND MOS OF HIS PAS EMPLOYMEN HAS BEEN IN HEAVY
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LABOR JOE3S. THERE IS DEFINITE EVIDENCE OF LACK OF MOTIVA

TION - ALSO EVIDENCE OF FUNCTIONAL OVERLAY. 

THE REFEREE FOUND THE EVIDENCE DOES NOT SUSTAIN A FINDING OF 

PERMANENT TOTAL DISABILITY AS CLAIMANT CONTENDED - HOWEVER, CLAIM

ANT'S DISABILITY IS MODERATELY SEVERE. HE CONCLUDED THAT CLAIMANT 

HAS SUSTAINED A SUBSTANTIAL LOSS OF WAGE EARNING 'CAPACITY BECAUSE 

HE 15 NOW PRECLUDED FROM RETURNING TO HIS REGULAR EMPLOYMENT. 

THE REFEREE INCREASED CLAIMANT'S AWARD FROM 40 PER CENT TO 

65 PER CENT. 

THE BOARD, ON DE NOVO REVIEW, ADOPTS THE ORDER OF THE REFEREE. 

ORDEi~ 

THE ORDER OF THE REFEREE, DATED MARCH 3 0, 1976, IS AFFIRMED. 

CLAIMANT'S COUNSEL IS AWARDED AS A REASONABLE ATTORNEY FEE 

FOR HIS SERVICES IN CONNECTION WITH BOARD REVIEW, THE SUM OF 400 

DOLLARS. 

WCB CASE NO. 75-985 

ROBERT MOTT A, CLAIMANT 
AND IN THE MATTER OF THE COMPLIANCE 

OF SAMUEL HUGH MALLICOAT 

WILLIAM RUTHERFORD, CLAIMANT'S ATTY. 

DARYLL KLEIN, EMPLOYER'S ATTY. 

MICHAEL HOFFMAN, DEFENSE ATTY. 

REQUEST FOR REVIEW BY SAIF 

SEPTEMBER 1, 1976 

REVIEWED BY BOARD MEMBERS MOORE AND PHILLIPS AND WILSON. 

THE STATE ACCIDENT INSURANCE FUND REQUESTS BOARD REVIEW OF 

THE RE FE REE'S ORDER WH (CH REVERSED PROPOSED ORDER NO. 2 5 -7 0 -A, 

DATED FEBRUARY 4, I 9 7 5, WHICH DECLARED SAMUEL HUGH MALLICOAT A 

NON-COMPLYING EMPLOYER AND REMANDED THE CLAIMANT'S CLAIM TO THE 

FUND FOR PAYMENT OF COMPENSATION FROM NOVEMBER 12, 1 974 AND UNTIL 

THE CLAIM WAS CLOSED PURSUANT TO ORS 656 0 268 0 

EARLY IN 1974 SAMUEL HUGH MALLICOAT, HEREINAFTER REFERRED TO 

AS MALLICOAT, TALKED TO MARVIN R. PENROSE ABOUT BUILDING A HOME 

FOR HIM - PENROSE WAS TO DO THE CARPENTRY WORK AT IO DOLLARS AN 

HOUR AND TO FURN I SH THE TOOLS. PENROSE TOLD MALLICOAT HE NEEDED HELP 

AND IN JULY, 1974 ASKED THE CLAIMANT, WHO WAS A CARPENTER, TO HELP 
HIM. CLAIMANT AGREED IF MALLICOAT WOULD PAY 8 DOLLARS AN HOUR, WHICH 

HE DI �• MOT-CA WAS TO FUF;:NISH HIS OWN CARPENTRY TOOLS WITH THE EX

CEPTION OF POWER TOOLS WHICH WOULD BE ON THE JOB AND FURNISHED BY 

PENROSE. CLAIMANT SETS HIS OWN HOURS, USUALLY FROM 8 A. M. TO 4. 3 0 

P. M 0 AND FOR THE WORK INVOLVED IN THIS CASE, HE WAS PAID BY MALLICOAT 

WITH A PERSONAL CHECK EACH WEEK FOR THE HOURS HE REPORTED THAT HE 

WORKED - NO DEDUCTIONS WERE TAf<EN OUT OF PAYCHECKS. PENROSE ACTED 

IN THE NATURE OF A SUPERVISING CARPENTER AND DIRECTED MOTTA WITH 

RESPECT TO WHAT HE WANTED HIM TO DO - HOWEVER, THEY WORKED 
iOGE'.THER BUILDING THE'. HOME'.. 

MALLICOAT WAS AT THE HOME SITE. NEARLY EVERY DAY AND HIRED SUB-
CONTRACTORS, SOME OF WHOM WERE RECOMMENDED BY PENROSE. MALLICOAT 

GAVE PENROSE A SET OF PLANS AND TOLD HIM TO BUILD THE HOUSE ACCORDING 

PHYSICAL LABOR JOBS. THERE IS DEFINITE EVIDENCE OF LACK OF MOTIVA
TION ALSO EVIDENCE OF FUNCTIONAL OVERLAY.

The REFEREE FOUND THE EVIDENCE DOES NOT SUSTAIN A FINDING OF

PERMANENT TOTAL DISABILITY AS CLAIMANT CONTENDED HOWEVER, CLAIM
ANT'S DISABILITY IS MODERATELY SEVERE. HE CONCLUDED THAT CLAIMANT
HAS SUSTAINED A SUBSTANTIAL LOSS OF WAGE EARNING CAPACITY BECAUSE
HE IS NOW PRECLUDED FROM RETURNING TO HIS REGULAR EMPLOYMENT.

The REFEREE INCREASED CLAIMANT'S AWARD FROM 40 PER CENT TO

65 PER CENT.

The BOARD, ON DE NOVO REVIEW, ADOPTS THE ORDER OF THE REFEREE.

ORDER
The ORDER OF THE REFEREE, DATED MARCH 3 0 , 1 976, IS AFFIRMED.

Claimant's counsel is awar e as a reasonable attorney fee

FOR HIS SERVICES IN CONNECTION WITH BOARD REVIEW, THE SUM OF 4 00
DOLLARS.

WCB CASE NO. 75-985 SEPTEMBER 1, 1976

ROBERT MOTTA, CLAIMANT
AND IN THE MATTER OF THE COMPLIANCE

OF SAMUEL HUGH M ALL ICOAT
WILLIAM RUTHERFORD, CLAIMANT'S ATTY.
DARYLL KLEIN, EMPLOYER'S ATTY.
MICHAEL HOFFMAN, DEFENSE ATTY.
REQUEST FOR REVIEW BY SAIF

Reviewe by boar members moore an Phillips an wilson.

The state acci ent insurance fun requests boar review of
THE referee s ORDER WHICH REVERSED PROPOSED ORDER NO. 2 5 -7 0 -A,
DATED FEBRUARY 4 , 1 9 7 5 , WHICH DECLARED SAMUEL HUGH M ALL ICOAT A
NON-COMPLYING EMPLOYER AND REMANDED THE CLAIMANT'S CLAIM TO THE
FUND FOR PAYMENT OF COMPENSATION FROM NOVEMBER 1 2, 1 97 4 AND UNTIL
THE CLAIM WAS CLOSED PURSUANT TO ORS 656.268.

Early in 1974 samuel hugh mallicoat, hereinafter referre to

AS MALLICOAT, TALKED TO MARVIN R. PENROSE ABOUT BUILDING A HOME
FOR HIM PENROSE WAS TO DO THE CARPENTRY WORK AT 10 DOLLARS AN
HOUR AND TO FURNISH THE TOOLS. PENROSE TOLD MALLICOAT HE NEEDED HELP
AND IN JULY, 1 9 7 4 ASKED THE CLAIMANT, WHO WAS A CARPENTER, TO HELP
HIM. CLAIMANT AGREED IF MALLICOAT WOULD PAY 8 DOLLARS AN HOUR, WHICH
HE DID. MOTTA WAS TO FURNISH HIS OWN CARPENTRY TOOLS WITH THE EX
CEPTION OF POWER TOOLS WHICH WOULD BE ON THE JOB AND FURNISHED BY
PENROSE. CLAIMANT SETS HIS OWN HOURS, USUALLY FROM 8 A. M. TO 4.3 0
P. M. AND FOR THE WORK INVOLVED IN THIS CASE, HE WAS PAID BY MALLICOAT
WITH A PERSONAL CHECK EACH WEEK FOR THE HOURS HE REPORTED THAT HE
WORKED NO DEDUCTIONS WERE TAKEN OUT OF PAYCHECKS. PENROSE ACTED
IN THE NATURE OF A SUPERVISING CARPENTER AND DIRECTED MOTTA WITH
RESPECT TO WHAT HE WANTED HIM TO DO HOWEVER, THEY WORKED
TOGETHER BUILDING THE HOME.

Mallicoat was at the home site nearly every  ay an hire sub

contractors, SOME OF WHOM WERE RECOMMENDED BY PENROSE. MALLICOAT
GAVE PENROSE A SET OF PLANS AND TOLD HIM TO BUILD THE HOUSE ACCORDING
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THE PLANS. WITH RESPECT TO THE OTHER SUB-CONTRACTORS, MALLICOAT 

PUT THE PLANS OUT FOR BIDS AND MADE ALL THE DECISIONS. ALTHOUGH THE 

OTHl::H SUB-CONTRACTORS HAD A BID PRICE, PENROSE AND MOTTA WORKED BY 

THE HOUR, THE REASON BEING THAT PENROSE DID NOT KNOW HOW LONG IT WOULD 

TAKE TO DO THE CARPENTRY WORK AND HE DID NOT WANT TO BID ON THE CON-

TRACT BASIS, THE WORK BEGAN IN JULY,· 1974 AND PENROSE AND MOTTA 

WERE PAID BETWEEN 800 DOLLARS AND 1 000 DOLLARS EACH MONTH, 

PENROSE WAS ALLOWED TO MAKE SMALL CHANGES RELATING TO THE 

WORK DONE BY THE SUB-CONTRACTORS BUT THE LARGE AL TE RATIONS IN THE 

PLANS WERE MADE BY MALLICOAT WHO ALSO ORDERED THE LUMBER. PENROSE 

OBTAINED THE MATERIAL FROM THE SUPPLIER AND WHEN HE WAS REQUIRED 

TO GET- EXTRA MATERIALS, HE WOULD CHARGE THEM TO MALLICOAT' S ACCOUNT, 

· ON NOVEMBER 12 1 1 974 CLAIMANT INJURED HIS BACK AND WAS HOSPI

TALIZED ON NOVEMBER 15 AND DISCHARGED NOVEMBER 23, 1 974, MALLICOAT 

DID NOT HAVE WORKMEN'S COMPENSATION COVERAGE WITH THE STATE ACCI

DENT INSURANCE FUND FOR THE PERIOD JULY 1 8 THROUGH NOVEMBER 12, 

1974 • MALLICOAT' S PRINCIPAL BUSINESS WAS THAT OF A CONSULTANT - THIS 

BUSINESS WAS CONDUCTED THROUGH A PARTNERSHIP WITH JULIE KELLER UNDER 

THE TITLE S 0 H 0 MALLICOAT ANO ASSOCIATES. THE PARTNERSHIP DID' HAVE 

WORKMEN'S COMPENSATION COVERAGE WITH THE FUND EFFECTIVE SEPTEMBER 

12 ,· 1 973 WHICH WAS BASED ON AN APPLICATION SIGNED BY MALLICOAT AND 

INDICATED THAT THE FIRM WAS OWNED 100 PER CENT BY MALLICOAT - HOW

EVER, A SUPPLEMENTAL APPLICATION SIGNED BY MALLICOAT WAS FILED WHICH 

INDICATED THE ACCOUNT WAS FOR A 50-50 PARTNERSHIP OF MALLICOAT ANO 

JULIE KELLER. PERSONAL COVERAGE IS IN EFFECT FOR EACH OF THE PARTNERS. 

THE PARTNERSHIP WAS INSURED FOR CONSULTANT SERVICE FOR THE 

PERIOD IN QUESTION AND ASKED TO HAVE A CARPENTRY CLASSIFICATION ADDED 

AFTER THE INJURY CLAIM WAS FILED BY CLAIMANT. BETWEEN JULY AND.SEP

TEMBER, 1974 THERE WAS PERSONAL COVERAGE FOR EACH PARTNER, THIS 

GUARANTEE IS STILL IN EFFECT. THE FUND INSURES ALL OF THE INSURED 

EMPLOYER'S.SUBJECT EMPLOYMENT WHETHER IT KNOWS ABOUT THE EMPLOY

MENT OR NOT - HOWEVER, THE PARTNERSHIP WOULD HAVE .HAD A HIGHER IN

SURANCE RATE IF CARPENTRY HAD BEEN ADDED TO ITS COVERAGE. THE FUND 

INSURES EMPLOYEES COVERED BY THE WORKMEN'S COMPENSATION LAW FOR 

ITS INSURED EMPLOYERS AND IF CLAIMANT AND PENROSE WERE ON THE PAY

ROLL AS EMPLOYEES, THE FUND WOULD HAVE CONTACTED THE PARTNERSHIP 

CONCERNING THE PAYROLL RECORDS - NEVERTHELESS, THE FUND STILL INSURES 

ALL OF THE EMPLOYER'S SUBJECT EMPLOYEES. 

WHEN MALLICOAT REQUESTED INSURANCE COVERAGE ON A RETROACTIVE 

BASIS FOR CARPENTRY WORK, PRIMARILY FOR HIS PRIVATE RESIDENCE, HE 

REQUESTED THAT THIS COVERAGE BE. ADDED TO THAT PROVIDED TO THE PART

NERSHIP. HE WAS ADVISED, ON DECEMBER 2 3, 197 4, THAT INASMUCH AS IT 

WAS A PERSONAL RESIDENCE ·AND THAT ANY EMPLOYMENT INCIDENTAL TO THE 

CONSTRUCTION THEREOF WOULD BE BY HIM AS A SOLE PROPRIETOR RATHER 

THAN BY A PARTNER THE FUND WOULD BE UNABLE TO HONOR ANY CLAIMS FILED 

BY CLAIMANT UNLESS THE PARTNERSHIP WERE PROVEN TO BE THE TRUE EMPLOY

ER OF CLAIMANT. MALLICOAT WAS ADVISED HE SHOULD OBTAIN SEPARATE 

WORKMEN'S COMPENSATION FOR EMPLOYMENT. ON JANUARY 16, 1975 HE WAS 

AGAIN ADVISED THAT THERE WAS CURRENTLY NO COVERAGE IN EFFECT FOR 

EMPLOYEES ENGAGED IN THE CONSTRUCTION OF A PERSONAL RESIDENCE. 

THE REFEREE FOUND THAT BOTH CLAIMANT AND PENROSE WERE. EMPLOYEES 
OF MALLICOAT AND THAT, WHEN THE FUND FURNISHED THE PARTNERSHIP COV

ERAGE, IT ALSO COVERED MALLICOAT, AS A PARTNER, ON THE CONSTRUCTION 

OF HIS PRIVATE RESIDENCE EVEN THOUGH MALLICOAT, AS AN INDIVIDUAL, BUILT 

THE HOME FOR HIS PERSONAL USE.· 

IN DETERMINING THE EXISTENCE OF THE EMPLOYER-EMPLOYEE RELATION

SHIP, THE REFEREE FOUND THAT ALTHOUGH CLAIMANT AND PENROSE WORKED 
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TO THE PLANS. WITH RESPECT TO THE OTHER SUB-CONTRACTORS, M ALL ICOAT
PUT THE PLANS OUT FOR BIDS AND MADE ALL THE DECISIONS. ALTHOUGH THE
OTHER SUB-CONTRACTORS HAD A BID PRICE, PENROSE AND MOTTA WORKED BY
THE HOUR, THE REASON BEING THAT PENROSE DID NOT KNOW HOW LONG IT WOULD
TAKE TO DO THE CARPENTRY WORK AND HE DID NOT WANT TO BID ON THE CON
TRACT BASIS. THE WORK BEGAN IN JULY, 1 97 4 AND PENROSE AND MOTTA
WERE PAID BETWEEN 8 0 0 DOLLARS AND 1 00 0 DOLLARS EACH MONTH.

Penrose was allowe to make small changes relating to the

WORK DONE BY THE SUB-CONTRACTORS BUT THE LARGE ALTERATIONS IN THE
PLANS WERE MADE BY MALL ICOAT WHO ALSO ORDERED THE LUMBER. PENROSE
OBTAINED THE MATERIAL FROM THE SUPPLIER AND WHEN HE WAS REQUIRED
TO GET EXTRA MATERIALS, HE WOULD CHARGE THEM TO MALLICOAT S ACCOUNT.

On NOVE MBER 1 2 , 1 9 74 CLAIMANT INJURED HIS BACK AND WAS HOSPI

TALIZED ON NOVEMBER 15 AND DISCHARGED NOVEMBER 2 3 , 1 9 7 4 . MALL ICOAT
DID NOT HAVE WORKMEN1 S COMPENSATION COVERAGE WITH THE STATE ACCI
DENT INSURANCE FUND FOR THE PERIOD JULY 18 THROUGH NOVEMBER 12,
1 9 7 4 . MALLICOAT'S PRINCIPAL BUSINESS WAS THAT OF A CONSULTANT THIS
BUSINESS WAS CONDUCTED THROUGH A PARTNERSHIP WITH JULIE KELLER UNDER
THE TITLE S.H. M ALL I COAT AND ASSOCIATES. THE PARTNERSHIP DID HAVE
WORKMEN'S COMPENSATION COVERAGE WITH THE FUND EFFECTIVE SEPTEMBER
1 2, 19 73 WHICH WAS BASED ON AN APPLICATION SIGNED BY M ALL ICOAT AND
INDICATED THAT THE FIRM WAS OWNED 100 PER CENT BY MALL ICOAT HOW
EVER, A SUPPLEMENTAL APPLICATION SIGNED BY MALL ICOAT WAS FILED WHICH
INDICATED THE ACCOUNT WAS FOR A 5 0 -5 0 PARTNERSHIP OF MALL ICO AT AND
JULIE KELLER. PERSONAL COVERAGE IS IN EFFECT FOR EACH OF THE PARTNERS.

The PARTNERSHIP WAS INSURED FOR CONSULTANT SERVICE FOR THE
PERIOD IN QUESTION AND ASKED TO HAVE A CARPENTRY CLASSIFICATION ADDED
AFTER THE INJURY CLAIM WAS FILED BY CLAIMANT. BETWEEN JULY AND SEP
TEMBER, 1974 THERE WAS PERSONAL COVERAGE FOR EACH PARTNER, THIS
GUARANTEE IS STILL IN EFFECT. THE FUND INSURES ALL OF THE INSURED
EMPLOYER1 S SUBJECT EMPLOYMENT WHETHER IT KNOWS ABOUT THE EMPLOY
MENT OR NOT HOWEVER, THE PARTNERSHIP WOULD HAVE HAD A HIGHER IN
SURANCE RATE IF CARPENTRY HAD BEEN ADDED TO ITS COVERAGE. THE FUND
INSURES EMPLOYEES COVERED BY THE WORKMEN'S COMPENSATION LAW FOR
ITS INSURED EMPLOYERS AND IF CLAIMANT AND PENROSE WERE ON THE PAY
ROLL AS EMPLOYEES, THE FUND WOULD HAVE CONTACTED THE PARTNERSHIP
CONCERNING THE PAYROLL RECORDS NEVERTHELESS, THE FUND STILL INSURES
ALL OF THE EMPLOYER'S SUBJECT EMPLOYEES.

When mallicoat requeste insurance coverage on a retroactive

BASIS FOR CARPENTRY WORK, PRIMARILY FOR HIS PRIVATE RESIDENCE, HE
REQUESTED THAT THIS COVERAGE BE ADDED TO THAT PROVIDED TO THE PART
NERSHIP. HE WAS ADVISED, ON DECEMBER 2 3 , 1 9 74, THAT INASMUCH AS IT
WAS A PERSONAL RESIDENCE AND THAT ANY EMPLOYMENT INCIDENTAL TO THE
CONSTRUCTION THEREOF WOULD BE BY HIM AS A SOLE PROPRIETOR RATHER
THAN BY A PARTNER THE FUND WOULD BE UNABLE TO HONOR ANY CLAIMS FILED
BY CLAIMANT UNLESS THE PARTNERSHIP WERE PROVEN TO BE THE TRUE EMPLOY
ER OF CLAIMANT. MALLICOAT WAS ADVISED HE SHOULD OBTAIN SEPARATE
WORKMEN'S COMPENSATION FOR EMPLOYMENT. ON JANUARY 1 6 , 1 97 5 HE WAS
AGAIN ADVISED THAT THERE WAS CURRENTLY NO COVERAGE IN EFFECT FOR
EMPLOYEES ENGAGED IN THE CONSTRUCTION OF A PERSONAL RESIDENCE.

The referee foun that both CLAIMANT AND PENROSE were employees

OF MALLICOAT AND THAT, WHEN THE FUND FURNISHED THE PARTNERSHIP COV
ERAGE, IT ALSO COVERED MALLICOAT, AS A PARTNER, ON THE CONSTRUCTION
OF HIS PRIVATE RESIDENCE EVEN THOUGH MALLICOAT, AS AN INDIVIDUAL, BUILT
THE HOME FOR HIS PERSONAL USE.

In DETERMINING THE EXISTENCE OF THE EMPLOYER-EMPLOYEE RELATION
SHIP, THE REFEREE FOUND THAT ALTHOUGH CLAIMANT AND PENROSE WORKED

-2 07



' 





-

- 




- 



-









-



            
                 
          
           
             
           
            
            
           
           
    
        
             

               
  

         
               
             
              
          

             
              
            
         

           
                 
         

            
             
         
         

             
           
         
           
           

               
          

           
            

             
                
             
          
            

             
          
              
            
         
       
            
           
            
                    

            
 

   

AND THE LATTER WAS IN THE NATURE OF A LEAD MAN, NEVERTHE

LESS, MALLICOAT WAS IN CHARGE OF THE PROJECT AND MADE ALL OF THE 

MAJOR DECISIONS AND HIRED ALL OTHER SUB-CONTRACTORS AND PAID BOTH 

PENROSE AND CLAIMANT BY PERSONAL CHECKS, THE WAGES PAID BOTH WERE 

DEFINED AS HOURLY WAGES AND MALLICOAT COULD HAVE TERMINATED THE 

ARRANGEMENT AS TO EITHER PENROSE OR CLAIMANT AT ANY TIME, CLAIMANT 

FURNISHED HIS HAND TOOLS, AS WAS THE CUSTOM OF HIS TRADE, PENROSE 

FURNISHED HIS OWN HAND TOOLS AND EQUIPMENT - HOWEVER, THE TOOLS THAT 

PENROSE FURNISHED WERE POWER TOOLS AND WERE APPARENTLY OF THE TYPE 

NORMALLY USED BY CARPENTERS ON THE JOB AND WOULD NOT NECESSARILY 

INDICATE AN I NDE PE ND ENT CONTRACTOR STATUS, 

THE REFEREE CONCLUDED THAN AN EMPLOYER-EMPLOYEE REALTIONSHIP 

EXISTED BETWEEN MALLICOAT AND THE CLAIMANT AND THAT THE CLAIMANT 

HAD SUFFERED A COMPENSABLE INJURY ON NOVEMBER 12, 1 974 WHILE IN THAT 

EMPLOY, 

THE REFEREE FURTHER FOUND THAT THE FUND PROVIDED COVERAGE DURING 

THE PERIOD OF THE INJURY FOR THE PARTNERSHIP BUT NOT FOR MALLICOAT AS 

AN INDIVIDUAL - THE QUESTION BEFORE HIM WAS WHETHER OR NOT THE FUND 

INSURED MALLICOAT AS AN INDIVIDUAL IN ADDITION TO HIS COVERAGE AS A 
PARTNER, THE RE FE REE STATED THAT A PARTNERSHIP COULD BE CONS I DE RED 

AS AN ENTITY DISTINCT FROM THAT OF ITS MEMBERS AND COULD BE RECOGNIZED 

IN LAW AS A PERSON AND THAT IT COULD BE PERSUASIVELY ARGUED IN THIS 

CASE THAT THE PART NE RSH IP WAS A PERSON AND A LEGAL ENTITY UNDER THE 

WORKMEN'S COMPENSATION LAW, HOWEVER, RELYING UPON A RULING OF THE 

BOARD IN JOSE PH SELLS ( UNDERSCORED) , WCB CASE NO. 7 3 -I 2 0 7, HE CON

CLUDED THAT OREGON JS A FULL-COVERAGE STATE, THEREFORE, ALL SUBJECT 

EMPLOYEES WOULD BE COVERED REGARDLESS OF WHETHER THEY WERE WORK

ING FOR THE PARTNEl<SHI P OR WORKING ON SOME OTHER BUSINESS VENTURE IN 

WHICH ONE OF THE PARTNERS, IN THIS CASE MALLICOAT, WAS PURSUING EVEN 

THOUGH SUCH VENTURE HAD NO CONNECTION WITH THE PARTNERSHIP BUSINESS, 

THE REFEREE FOUND THAT WHEN THE FUND INSURED THE PARTNERSHIP 

IT INSURED ALL OF THE WORKMEN WHO MIGHT BE SUBJECT EMPLOYEES OF THE 

PARTNERSHIP AND ALSO ALL OF THE WORKMEN WHO MIGHT BE SUBJECT EM

PLOYEES OF THE INDIVIDUAL PARTNERS REGARDLESS OF WHETHER SAID 

EMPLOYEES WORKED FOR THE PARTNERSHIP OR FOR EITHER PARTNER, AS AN 
INDIVIDUAL, THEREFORE, MALLICOAT WAS A SUBJECT COMPLYING EMPLOYER 

ON NOVEMBER 12, 1')75 AND THE CLAIMANT'S CLAIM SHOULD BE REMANDED 

TO THE FUND FOR PAYMENT OF COMPENSATION AS PROVIDED RY LAW, 

THE BOARD, ON DE NOVO REVIEW, AGREES WITH THE REFEREE THAT THE 

EVIDENCE INDICATES CLEARLY THAT MALLICOAT WAS THE 1:C:MPLOYER OF CLAIM

ANT AND Ti-lAT CLAIMANT WAS A SUBJECT WORKMAN AT THE TIME HE WAS IN

JURED ON NOVEMBER 1 2 , 1 9 7 4, THE BOARD ALSO AGREES THAT MALLICOAT 

HAD THE RIGHT TO HIRF OR FIRE: AND HAD COMPLETE CONTROL OVER BOTH 

CLAIMANT AND PENROSE, HOWEVER, S, H, MALLICOAT AND ASSOCIATES, A 

PARTNERSHIP, IS A Lf.GAL ENTITY AND, AT THE TIME OF CLAIMANT'S INJURY, 

ONLY IT HAD WORK Mb: N' S COM PE NSAT ION COVE RAGE• SAMUEL HUGH MALLICOAT, 

AS AN INDIVIDUAL, DID NOT HAVE ANY WORKMEN'S COMPENSATION COVERAGE, 

CLAIMANT WAS EMPLOYED BY MALLICOAT AS AN INDIVIDUAL TO BUILD HIS 

PERSONAL RESIDENCE - A VENTURE NOT RELATED IN ANY WAY WITH THE 

PARTNERSHIP, HAD NO CONCERN WHEN HE SUFFERED HIS COMPENSABLE INJURY, 

THE BOARD CONCLUDES THAT WORKMEN'S COMPENSATION COVERAGE 

PROVIDED TO A PARTNERSHIP DOES NOT EXTEND TO AN INDIVIDUAL MEMBER OF 

SAID PARTNERSHIP WHO IS ENGAGED IN A VENTURE WITH WHICH THE PARTNER

SHIP ITSELF HAS NO CONCERN, THEREFORE, AT THE TIME OF THE INJURY 

SAMUEL HUGH MALLICOAT WAS A NON-COMPLYING EMPLOYER ON NOVEMBER 1 2, 

1974 WHEN HIS SUBJECT EMPLOYEE, ROBERT MOTTA, SUFFERED A COMPEN
SABLE INJURY, 
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TOGETHER AND THE LATTER WAS IN THE NATURE OF A LEAD MAN, NE ERTHE
LESS, MALL I COAT WAS IN CHARGE OF THE PROJECT AND MADE ALL OF THE
MAJOR DECISIONS AND HIRED ALL OTHER SUB-CONTRACTORS AND PAID BOTH
PENROSE AND CLAIMANT BY PERSONAL CHECKS. THE WAGES PAID BOTH WERE
DEFINED AS HOURLY WAGES AND MALL I COAT COULD HA E TERMINATED THE
ARRANGEMENT AS TO EITHER PENROSE OR CLAIMANT AT ANY TIME. CLAIMANT
FURNISHED HIS HAND TOOLS, AS WAS THE CUSTOM OF HIS TRADE. PENROSE
FURNISHED HIS OWN HAND TOOLS AND EQUIPMENT HOWE ER, THE TOOLS THAT
PENROSE FURNISHED WERE POWER TOOLS AND WERE APPARENTLY OF THE TYPE
NORMALLY USED BY CARPENTERS ON THE JOB AND WOULD NOT NECESSARILY
INDICATE AN INDEPENDENT CONTRACTOR STATUS.

The REFEREE CONCLUDED THAN AN EMPLOYER-EMPLOYEE REALTIONSHIP

EXISTED BETWEEN MALL1COAT AND THE CLAIMANT AND THAT THE CLAIMANT
HAD SUFFERED A COMPENSABLE INJURY ON NO EMBER 1 2 , 1 97 4 WHILE IN THAT
E M PLOY.

The referee further fou d that the fu d PROVIDED coverage duri g
THE PERIOD OF THE INJURY FOR THE PARTNERSHIP BUT NOT FOR MALL ICOAT AS
AN INDI IDUAL THE QUESTION BEFORE HIM WAS WHETHER OR NOT THE FUND
INSURED MALL ICOAT AS AN INDI IDUAL IN ADDITION TO HIS CO ERAGE AS A
PARTNER. THE REFEREE STATED THAT A PARTNERSHIP COULD BE CONSIDERED
AS AN ENTITY DISTINCT FROM THAT OF ITS MEMBERS AND COULD BE RECOGNIZED
IN LAW AS A PERSON AND THAT IT COULD BE PERSUASI ELY ARGUED IN THIS
CASE THAT THE PARTNERSHIP WAS A PERSON AND A LEGAL ENTITY UNDER THE
workmen's compensation law. however, relying upon a ruling of the
BOARD IN JOSEPH SELLS (UNDERSCORED) , WCB CASE NO. 73-1207, HE CON
CLUDED THAT OREGON IS A F U LL CO E RAGE STATE, THEREFORE, ALL SUBJECT
EMPLOYEES WOULD BE CO ERED REGARDLESS OF WHETHER THEY WERE WORK
ING FOR THE PARTNERSHIP OR WORKING ON SOME OTHER BUSINESS  ENTURE IN
WHICH ONE OF THE PARTNERS, IN THIS CASE MALL ICOAT, WAS PURSUING E EN
THOUGH SUCH  ENTURE HAD NO CONNECTION WITH THE PARTNERSHIP BUSINESS.

The referee foun that when the fun insure the partnership

IT INSURED ALL OF THE WORKMEN WHO MIGHT BE SUBJECT EMPLOYEES OF THE
PARTNERSHIP AND ALSO ALL OF THE WORKMEN WHO MIGHT BE SUBJECT EM
PLOYEES OF THE INDI IDUAL PARTNERS REGARDLESS OF WHETHER SAID
EMPLOYEES WORKED FOR THE PARTNERSHIP OR FOR EITHER PARTNER, AS AN
INDI IDUAL. THEREFORE, MALL I COAT WAS A SUBJECT COMPLYING EMPLOYER
ON NO EMBER 1 2 , 1 9 7 5 AND THE CLAIMANT'S CLAIM SHOULD BE REMANDED

TO THE FUND FOR PAYMENT OF COMPENSATION AS PRO IDED BY LAW.

The board, o de  ovo review, agrees with the referee that the
E IDENCE INDICATES CLEARLY THAT MALL I COAT WAS THE EMPLOYER OF CLAIM
ANT AND THAT CLAIMANT WAS A SUBJECT WORKMAN AT THE TIME HE WAS IN
JURED ON NO EMBER 1 2, 1 9 74 . THE BOARD ALSO AGREES THAT MALL1COAT
HAD THE RIGHT TO HIRE OR FIRE AND HAD COMPLETE CONTROL O ER BOTH
CLAIMANT AND PENROSE. HOWE ER, S.H. MALL ICOAT AND ASSOCIATES, A
PARTNERSHIP, IS A LEGAL ENTITY AND, AT THE TIME OF CLAIMANT'S INJURY,
ONLY IT HAD WORKMEN'S COMPENSATION CO ERAGE. SAMUEL HUGH MALL I COAT,
AS AN INDI IDUAL, DID NOT HA E ANY WORKMEN S COMPENSATION CO ERAGE.

CLAIMANT WAS EMPLOYED BY MALL I COAT AS AN INDI IDUAL TO BUILD HIS
PERSONAL RESIDENCE A  ENTURE NOT RELATED IN ANY WAY WITH THE
PARTNERSHIP, HAD NO CONCERN WHEN HE SUFFERED HIS COMPENSABLE INJURY.

The BOARD CONCLUDES THAT WORKMEN'S COMPENSATION CO ERAGE

PRO IDED TO A PARTNERSHIP DOES NOT EXTEND TO AN INDI IDUAL MEMBER OF
SAID PARTNERSHIP WHO IS ENGAGED IN A  ENTURE WITH WHICH THE PARTNER
SHIP ITSELF HAS NO CONCERN. THEREFORE, AT THE TIME OF THE INJURY
SAMUEL HUGH MALL I COAT WAS A NON-COM PLY I NG EMPLOYER ON NO EMBER 12,
1 9 7 4 WHEN HIS SUBJECT EMPLOYEE, ROBERT MOTTA, SUFFERED A COMPEN
SABLE INJURY.
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CIRCUMSTANCES IN THIS CASE DIFFER FROM THOSE IN THE SELLS 
( UNDERSCORED) CASE TO A CERTAIN EXTENT AND THAT CASE IS NOT CONTROLLING. 

ORDER 

THE ORDER OF THE REFEREE DATED JANUARY 1 3, 197 6 IS REVERSED. 

THE PROPOSEDORDERN0 0 2570-A, DATED FEBRUARY 4, 1975, WHICH 
DECLARED SAMUEL HUGH MALLICOAT A NON-COMPLYING EMPLOYER IS APPROVED 

AND MADE FINAL BY THIS ORDER 0 

TH.E CLAIM IS REMANDED TO THE STATE ACCiDENT INSURANCE FUND FOR 

THE PAYMENTS OF COMPENSATION AS PROVIDED BY LAW, COMMENCING NOVEM

BER 1 2, 197 4 AND UNTIL CLAIM CLOSURE PURSUANT TO ORS 6 5 6 • 2 6 8 • THE 
STATE ACCIDENT INSURANCE FUND SHALL BE REIMBURSED BY THE ADMINISTRA
TIVE FUND OF THE WOR.KMEN' S COMPENSATION BOARD, ON A PERIODIC BASIS 1 

FOR ALL ITS COSTS INCURRED RELATING TO CLAIMANT'S CLAIM ANO THE WORK
MEN'S COMPENSATION BOARD SHALL BE ENTITLED TO RECOVER SUCH COSTS 

FROM THE EMPLOYER. 

SAMUEL HUGH MALLICOAT, A NON-COMPLYING EMPLOYER, IS ASSESSED 
A PENAL TY OF 100 DOLLARS PURSUANT TO ORS 6 5 6 • 7 3 5 ( 3) • 

WCB CASE NO. 75-947 

JOHN PLEDGER, CLAIMANT 
JACK HOWE, CLAIMANT'S ATTY. 
JAMES HUEGLI, DEFENSE ATTY. 

REQUEST FOR REVIEW BY CLAIMANT 

SEPTEMBER 1, 1976 

REVIEWED BY BOARD MEMBERS WIL~ON AND PHILLIPS. 

CLAIMANT REQUESTS BOARD REVIEW OF THE REFEREE' 5 ORDER WHICH 
AFFIRMED THE EMPLOYER'S DENIAL. OF DR. CHERRY'S MEDICAL BILLS AND 

AFFIRMED THE DETERMINATION ORDER OF FEBRUARY 26, 1975 0 

CLAIMANT SUSTAINED A COMPENSABLE INJURY ON OCTOBER 3 0 1 1969. 
HE SEVERED THE ULNER NERVE AND ARTERY OF HIS LEFT WRIST. ON THAT 
DATE DR. UHLE OPERATED TO REPAIR ULNAR NERVE LACERATION, ON MARCH 

10 1 1970 DR 0 UHLE REPORTED THAT CLAIMANT HAD CONSIDERABLE INTRINSIC 

MUSCLE ATROPHY AND INTRINSIC ACTIVITY IMPAIRMENT. 

IN SEPTEMB_ER, 197 0 DR 0 KANZLER PERFORMED A RESECTION OF THE 
ULNAR NERVE 0 

(N MAY 1 .1971 DR •. KANZLER D.I AGN0SED LACK OF ABILITY TO PERFORM 
INTRICATE FINGER MOTIONS, LACK OF STABILIZED PINCH TO FINGERS AND 5 0 
PER CENT GRIP REDUCTION OF THE LEFT HAND. ON JUNE 1, t 974 A DETER
MINATION ORDER AWARDED CLAIMANT 6 0 DEGREES FOR 4 0 PER CENT LOSS OF 

LEFT FOREARM. 

0N AUGUST t 5 • t 974 CLAIMANT WAS EXAMINED BY DR. CHERRY WHO 

RATED CLAIMANT'S DISABILITY OF THE FOREARM AND HAND AT 60 PER CENT 

LOSS OF FUNCTION. 

A DETERMINATION ORDER OF FEBRUARY 26 1 t 975 GRANTED CLAIMANT 

AN ADDITIONAL 2 0 PER CENT GIVING CLAIMANT A TOTAL AWARD OF 6 0 PER CENT 
LOSS OF FUNCTION OF HIS. LEFT FOREARM. 

OR. CHERRY EXPRESSED HIS OPINION THAT CLAIMANT HAD SUSTAINED 
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The circumstances in this case  iffer from those in the sells

(UNDERSCORED) CASE TO A CERTAIN EXTENT AND THAT CASE IS NOT CONTROLLING.

ORDER
The ORDER OF  HE REFEREE DA ED JANUARY 13, 1976 IS REVERSED.

The proposed order  o. 2570-A, dated February 4, 1975, which

DECLARED SAMUEL HUGH M ALL ICOAT A NON-CO M PLYI N G EMPLOYER IS APPROVED
AND MADE FINAL BY THIS ORDER.

The claim is reman e to the state acci ent insurance fun for

THE PAYMENTS OF COMPENSATION AS PROVIDED BY LAW, COMMENCING NOVEM
BER 12 , 1 974 AND UNTIL CLAIM CLOSURE PURSUANT TO ORS 656.268. THE
STATE ACCIDENT INSURANCE FUND SHALL BE REIMBURSED BY THE ADMINISTRA
TIVE FUND OF THE WORKMEN'S COMPENSATION BOARD, ON A PERIODIC BASIS,
FOR ALL ITS COSTS INCURRED RELATING TO CLAIMANT'S CLAIM AND THE WORK
MEN1 S COMPENSATION BOARD SHALL BE ENTITLED TO RECOVER SUCH COSTS
FROM THE EMPLOYER.

Samuel hugh mallicoat, a non complying employer, is assesse 

A PENAL Y OF 10 0 DOLLARS PURSUAN  O ORS 656.735 (3) .

WCB CASE NO. 75-947 SEPTEMBER 1, 1976

JOHN PLEDGER, CLAIMANT
JACK HOWE, CLAIMAN 'S A  Y.
JAMES HUEGLI, DEFENSE A  Y.
REQUES FOR REVIEW BY CLAIMAN 

Reviewe by boar members wilson an Phillips.

Claimant requests boar review of the referee's or er which
AFFIRMED THE EMPLOYER'S DENIAL OF DR. CHERRY'S MEDICAL BILLS AND
AFFIRMED THE DETERMINATION ORDER OF FEBRUARY 2 6 , 1975.

Claimant sustaine a compensable injury on October 30, 1 96 9 .
HE SEVERED THE ULNER NERVE AND ARTERY OF HIS LEFT WRIST. ON THAT
DATE DR. UHLE OPERATED TO REPAIR ULNAR NERVE LACERATION. ON MARCH
1 0 , 1 9 7 0 DR. UHLE REPORTED THAT CLAIMANT HAD CONSIDERABLE INTRINSIC
MUSCLE ATROPHY AND INTRINSIC ACTIVITY IMPAIRMENT.

In SEPTEMBER, 1 9 7 0 DR. KANZLER PERFORMED A RESECTION OF THE

ULNAR NERVE,

In MAY, 197 1 DR, KANZLER DIAGNOSED LACK OF ABILITY TO PERFORM
INTRICATE FINGER MOTIONS, LACK OF STABILIZED PINCH TO FINGERS AND 50
PER CENT GRIP REDUCTION OF THE LEFT HAND. ON JUNE 1 , 1 974 A DETER
MINATION ORDER AWARDED CLAIMANT 60 DEGREES FOR 40 PER CENT LOSS OF
LEFT FOREARM.

On AUGUST 1 5 , 1 97 4 CLAIMANT WAS EXAMINED BY DR. CHERRY WHO
RATED CLAIMANT S DISABILITY OF THE FOREARM AND HAND AT 60 PER CENT
LOSS OF FUNCTION.

A DETERMINATION ORDER OF FEBRUARY 2 6 , 1 9 7 5 GRANTED CLAIMANT
AN ADDITIONAL 2 0 PER CENT GIVING CLAIMANT A TOTAL AWARD OF 6 0 PER CENT
LOSS OF FUNCTION OF HIS LEFT FOREARM.

Dr. CHERRY EXPRESSED HIS OPINION THAT CLAIMANT HAD SUSTAINED
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DISABILITY IN HIS LEFT SHOULDER AS A RESULT OF THE INJURY TO 

HIS LEFT WRIST AND THE CARRYING OF SAME IN A SLING FOR LONG PERIODS OF 

TIME. 

OR. RAAF FELT THE SHOULDER STIFFNESS POSSIBLY WAS SECONDARY 

TO LAST OF FULL USE OF HIS LEF"T HAND AND ARM. DR. SHORT IN NOVEMBER, 

1 9 7 5 FOU,ND NO OBJECT IVE EVIDENCE OF ANY PER MANE NT DI SAS I LITY OTHER 

THAN TO THE LE FT HAND. 

THE /'lEFEREE FOUND THAT THE PREPONDERANCE OF THE MEDICAL EVI-
DENCE LIMITED CLAIMANT'S INJURY TO THE LEFT WRIST. HE CONCLUDED 

CLAIMANT HAD BEEN ADEQUATELY COMPENSATED FOR HIS LOSS OF FUNCTION 

BY THE AWARD OF toO PER CENT LOSS OF HIS LEFT FOREARM. 

CONCERNING THE EMPLOYER'S DENIAL OF DR. CHERRY'S MEDICAL 

BILLS, THE REFEREb: CONCLUDED THAT THESE BILLS WERE FOR EXAMINATION 

OF CLAIMANT PRIOR TO HE AR I NG ANO WE RE FOR LIT! GATION AND NOT RE IM-

BURSEABLE BY THE CARRIER. HE AFFIRMED THE EMPLOYER'S DENIAL. 

THE BOARD, ON DE NOVO REVIEW, ADOPTS THE FI ND INGS ANO CONCLU

SIONS OF THE REFEREE. 

ORDER 

THE ORDER OF THE REFEREE, DATED MARCH 3, 1976, IS AFFIRMED. 

WC B CASE NO. 75-4 750 SEPTEMBER 7, 1976 

JAMES AMENT, CLAIMANT 
CHARLES SEAGRAVES, CLAIMANT'S ATTY. 

DEPT. OF JUSTICE, DEFENSE ATTY, 

REQUEST FOR REVIEW BY CLAIMANT 

REVIEWED BY BOARD MEMBERS MOORE AND PHILLIPS, 

CLAIMANT REQUESTS BOARD REVIEW OF THE REFEREE'S ORDER WHICH 

AFFIRMED THE STATE ACCIDENT INSURANCE FUND'S DENIAL OF COMPENSATION 

BENEFITS TO CLAIMANT, 

CLAIMANT SUSTAINED A COMPENSABLE INJURY ON JULY 21, 1 975 TO HIS 
LOW BACK, HE WAS TREATED FOR LOW BACK PAIN AND HAD AN APPOINTMENT 

TO SEE DR. MATTHEWS - HOWEVER, Pt-<IOR TO THIS APPOINTMENT, CLAIMANT 

SUFFERED ADDITIONAL INJURIES IN AN AUTOMOBILE ACCIDENT. 

STATED ONLY HIS KNEE WAS INJURED - NO INJURY TO HIS BACK. 

CLAIMANT 

CLAIMANT VV AS HOSP I TALI ZED FOR LE FT KNEE AND SHOULDER INJURIES. 

OR, KENDALL TREATED CLAIMANT BOTH FOR HIS LOW BACK AND KNEE PROB-

LEMS, HE FELT CLAIMANT WOULD EVENTUALLY RECOVER FROM HIS BACK 

PROBLEMS, ON SEPTEMBER 1 5, DR, KENDALL REPORTED THAT EVEN WITHOUT 

THE INDUSTRIAL INJURY IT WAS REASONABLE TO ASSUME CLAIMANT WOULD 

HAVE INJURED HIS BACK IN THE AUTOMOBILE ACCIDENT. THE STATE ACCIDENT 

INSURANCE FUND DENIED RESPONSIBILITY FOR ANY COMPENSATION AFTER 

( UNDERSCORED} THE AUTOMOBILE ACCIDENT, 

THE REFEREE FOUND HE COULD NOT DETERMINE WHETHER CLAIMANT'S 
BACK PROBLEMS WERE CAUSED BY THE INDUSTRIAL INJURY OR THE ACCIDENT, 

HE CONCLUDED, BASED ON THE LACK OF MEDICAL EVIDENCE RELATING CLAIM

ANT'S BACK CONDITION SPECIFICALLY TO THE INDUSTRIAL INJURY I THAT THE 
STATE ACCIDENT INSURANCE FUND'S DENIAL MUST BE AFFIRMED, 

-2 1 0-

PERMANENT DISABILITY IN HIS LEFT SHOULDER AS A RESULT OF THE INJURY TO
HIS LEFT WRIST AND THE CARRYING OF SAME IN A SLING FOR LONG PERIODS OF
TIME.

Dr. RAAF FELT THE SHOULDER STIFFNESS POSSIBLY WAS SECONDARY

TO LAST OF FULL USE OF HIS LEFT HAND AND ARM. DR. SHORT IN NOVEMBER,
1 9 7 5 FOUND NO OBJECTIVE EVIDENCE OF ANY PERMANENT DISABILITY OTHER
THAN TO THE LEFT HAND.

The referee foun that the prepon erance of the me ical evi
 ence LIMITED claimant s INJURY TO THE LEFT WRIST. HE CONCLUDED
CLAIMANT HAD BEEN ADEQUATELY COMPENSATED FOR HIS LOSS OF FUNCTION
BY THE AWARD OF 60 PER CENT LOSS OF HIS LEFT FOREARM.

Concerning the employer’s  enial of  r. cherry's me ical

BILLS, THE REFEREE CONCLUDED THAT THESE BILLS WERE FOR EXAMINATION
OF CLAIMANT PRIOR TO HEARING AND WERE FOR LITIGATION AND NOT RE IM
BURSEABLE BY THE CARRIER. HE AFFIRMED THE EMPLOYER'S DENIAL.

The BOARD, ON DE NOVO REVIEW, ADOPTS THE FINDINGS AND CONCLU

SIONS OF THE REFEREE.

ORDER
The ORDER OF THE REFEREE, DATED MARCH 3 , 1 97 6, IS AFFIRMED.

WCB CASE NO. 75-4750 SEPTEMBER 7, 1976

JAMES AMENT, CLAIMANT
CHARLES SEAGRAVES, CLAIMAN 'S A  Y.
DEP . OF JUS ICE, DEFENSE A  Y.
REQUES FOR REVIEW BY CLAIMAN 

Reviewe by boar members moore an Phillips.

Claimant requests boar review of the referee's or er which
AFFIRMED THE STATE ACCIDENT INSURANCE FUND'S DENIAL OF COMPENSATION
BENEFITS TO CLAIMANT.

Claimant sustaine a compensable injury on july 21, 1975 to his

LOW BACK. HE WAS TREATED FOR LOW BACK PAIN AND HAD AN APPOINTMENT
TO SEE DR. MATTHEWS HOWEVER, PRIOR TO THIS APPOINTMENT, CLAIMANT
SUFFERED ADDITIONAL INJURIES IN AN AUTOMOBILE ACCIDENT. CLAIMANT
STATED ONLY HIS KNEE WAS INJURED NO INJURY TO HIS BACK.

Claimant was hospitalize for left knee an shoul er injuries.
DR. KENDALL TREATED CLAIMANT BOTH FOR HIS LOW BACK AND KNEE PROB
LEMS. HE FELT CLAIMANT WOULD EVENTUALLY RECOVER FROM HIS BACK
PROBLEMS. ON SEPTEMBER 15, DR. KENDALL REPORTED THAT EVEN WITHOUT
THE INDUSTRIAL INJURY IT WAS REASONABLE TO ASSUME CLAIMANT WOULD
HAVE INJURED HIS BACK IN THE AUTOMOBILE ACCIDENT. THE STATE ACCIDENT
INSURANCE FUND DENIED RESPONSIBILITY FOR ANY COMPENSATION AFTER
(un erscore ) the automobile acci ent.

The REFEREE FOUND HE COULD NOT DETERMINE WHETHER CLAIMANT S

BACK PROBLEMS WERE CAUSED BY THE INDUSTRIAL INJURY OR THE ACCIDENT.
HE CONCLUDED, BASED ON THE LACK OF MEDICAL EVIDENCE RELATING CLAIM
ANT1 S BACK CONDITION SPECIFICALLY TO THE INDUSTRIAL INJURY, THAT THE
STATE ACCIDENT INSURANCE FUND'S DENIAL MUST BE AFFIRMED.
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BOARD, ON DE NOVO REVIEW, ADOPTS THE REFEREE'S ORDER. 

ORDER 

THE ORDER OF THE REFEREE, DATED APRIL 8, 1976, IS AFFIRMED. 

we B CASE NO. 75-3933 

MATTHEW FLOYD, CLAIMANT 
DAN. o• LEARY, CLAIMANT'S ATTY. 

DEPT-_ OF JUSTICE, DEFENSE ATTY. 
REQUEST FOR .REVIEW BY CLAIMANT 

SEPTEMBER 7, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND PHILLIPS. 

THE CLAIMANT SEEKS REVIEW BY THE BOARD OF THE REFEREE'S ORDER 
WHICH DISMISSED ITS REQUEST TO DETERMINE THE DATE CLAIMANT'S PERMA

NENT TOTAL DISABILITY COMMENCED. 

AT A HEARING HELD ON MAY I 4, 197 3 THE REFEREE RULED THAT HE 
WOULD LIMIT THE EVIDENCE ON EXTENT OF DISABILITY CLAIMANT'S RIGHT 

LEG AND ISSUED HIS OR!=)ER'ACCORDINGLY. THE REFEREE'S .ORDER WAS UL

TIMATELY REMANDED BY THC: MULTNOMAH COUNTY CIRCUIT COURT FOR HEAR
ING ON THE MERITS OF CLAIMANT'S CLAIM FOR UNSCHEDULED DISABILI.TY AND, 
AS A R.ESULT THEREOF, THE SAME REFEREE, AFTER HEARING ON THE MERITS, 
ENTERED HIS ORDER ON MAY 9, 1975. FINDING CLAIMANT • TO BE PERMANENTLY 
AND TOTALLY DISABLED AS OF THE DATE OF THE HEARING.• 

THE ISSUE BEFORE THE REFEREE AND NOW BEFORE THE BOARD IS - TO· 
WHICH HEARING WAS REFEREE RODE REFERRING, THE MAY 14, 1973 OR THE 
MARCH 1 4 , 1 9 7 5 HE AR ING? 

THE STATE ACCIDENT INSURANCE FUND HAS BEEN PAVING COMPENSATION 
FOR PERMANENT TOTAL DISABILITY AS OF THE DATE OF THE 1 9'75 HEARING 

AND QUESTIONS THE REFEREE'S JURISDICTION TO ENTERTAIN A COLLATERAL 

ATTACK ON THE FINAL ORDER OF ANOTHER REFEREE. 

CLAIMANT CONTENDS THAT HIS PERMANENT TOTAL DISABILITY SHOULD 
HAVE COMMENCED AS OF THE DATE OF THE 1 973 HEARING AND THAT THE FUND 
SHOULD BE ASSESSED PENALTIES AND ATTORNEY FEES FOR HAVING FAILED TO 

COMPLY WITH THE REFEREE'S 1 975 ORDER, 

. THE REFEREE INDICATES IN HIS' "ORDER KNOWLEDGE OF THE BOARD' s 
POSITION EXPRESSED IN i_ou1s cu MM ING·s < UNDERSCORED) , wcB CASE NO. 

7 2 -3 2 6 0 - EUGENE PYEATT ( UNDERSCORED) , WCB CASE NO. 7 2 -3 1 5 AND EZRA 
E. ZINN ( UNDERSCORED) , WCB C~SE NO. 7 2 -3 02 8 BUT DISTINGUISHES THE 
PRESENT CASE ON THE BASIS THAT THOSE THREE CASES INVOLVED AWARDS 
OF PERMANENT TOTAL DISABILITY WITHOUT COMMENCEMENT DATE HAVING BEEN 
GIVEN IN THE RESPECTIVE ORDERS GRANTING THE AWARDS AND IN THIS CASE 
THE COMMENCEMENT DATE WAS GIVEN, ALTHOUGH WITH SOME APPARENT AMBI

GUITY. 

RELYING UPON ZINN (UNDERSCORED), THE REFEREE FOUND THA-T THERE 
WAS AN ISSUE RAISED INVOLVING A CLAIM AND, THEREFORE, CLAIMANT HAD A 
RIGHT TO A HEARING ON THE ISSUE, PURSUANT TO ORS 6 5 6. 3 I 9 ( 1) • HE 

STATED THAT HE DID NOT WISH TO ATTEMPT TO RELITIGATE THE MERITS OF THE 
CLAIM PREVIOUSLY DECIDED BY ANOTHER REFEREE AND WOULD LIMIT HIS DECI

SION TO THE CONSTRUCTION OF THE I 97 5 ORDER. 

THE REFEREE CONSTRUED THE 1975 AWARD OF PERMANENT TOTAL 

-2 1 1 -

The boar , on  e novo review, a opts the referee’s or er.

ORDER
The order of the referee, dated April 8 , 1 9 76 , is affirmed.

WCB CASE NO. 75-3933 SEPTEMBER 7,

MATTHEW FLOYD, CLAIMANT
DAN O LEARY, CLAIMANT'S ATTY.

DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR RE IEW BY CLAIMANT

Reviewe by boar members wilson an Phillips.

The claimant seeks review by the boar of the referee'
which  ismisse its request to  etermine the  ate claimant's
NENT TOTAL DISABILITY COMMENCED.

At A HEARING HELD ON MAY 14, 1973 THE REFEREE RULED THAT HE

WOULD LIMIT THE E IDENCE ON EXTENT' OF D I SAB I L 1TY C LAI MANT S RIGHT
LEG AND ISSUED HIS ORDER ACCORDINGLY. THE REFEREE S ORDER WAS UL

TIMATELY REMANDED BY THE MULTNOMAH COUNTY CIRCUIT COURT FOR HEAR
ING ON THE MERITS OF CLAIMANT'S CLAIM FOR UNSCHEDULED DISABILITY AND,

AS A RESULT THEREOF, THE SAME REFEREE, AFTER HEARING ON THE MERITS,
ENTERED HIS ORDER ON MAY 9 , 1 97 5 FINDING CLAIMANT 'TO BE PERMANENTLY
AND TOTALLY DISABLED AS OF THE DATE OF THE HEARING.'

The ISSUE BEFORE THE REFEREE AND NOW BEFORE THE BOARD IS TO

WHICH HEARING WAS REFEREE RODE REFERRING, THE MAY 1 4 , 1 9 7 3 OR THE
MARCH 1 4 , 1 9 7 5 HEARING?

The S A E accide t INSURANCE fu d has bee payi g compe satio 
FOR PERMANENT TOTAL DISABILITY AS OF THE DATE OF THE 1 9 7 5 HEARING
AND QUESTIONS THE REFEREE'S JURISDICTION TO ENTERTAIN A COLLATERAL

ATTACK ON THE FINAL ORDER OF ANOTHER REFEREE.

Claimant conten s that his permanent total  

HA E COMMENCED AS OF THE DATE OF THE 1 9 73 HEARING
SHOULD BE ASSESSED PENALTIES AND ATTORNEY FEES FOR
COMPLY WITH THE REFEREE'S 1 9 7 5 ORDER.

The REFEREE INDICATES IN HIS ORDER KNOWLEDGE OF THE BOARD'S

POSITION EXPRESSED IN LOUIS CUMMINGS (UNDERSCORED) , WCB CASE NO.
7 2 -3 2 6 0 EUGENE PYEATT (UNDERSCORED) , WCB CASE NO. 72 315 AND EZRA
E. ZINN (UNDERSCORED) , WCB CASE NO. 7 2 -3 02 8 BUT DISTINGUISHES THE
PRESENT CASE ON THE BASIS THAT THOSE THREE CASES IN OL ED AWARDS
OF PERMANENT TOTAL DISABILITY WITHOUT COMMENCEMENT DATE HA ING BEEN
GI EN IN THE RESPECTI E ORDERS GRANTING THE AWARDS AND IN THIS CASE
THE COMMENCEMENT DATE WAS GI EN, ALTHOUGH WITH SOME APPARENT AMBI
GUITY.

Relyi g upo zi  (u derscored) , the referee fou d that there
WAS AN ISSUE RAISED IN OL ING A CLAIM AND, THEREFORE, CLAIMANT HAD A
RIGHT TO A HEARING ON THE ISSUE, PURSUANT TO ORS 656.319(1). HE
STATED THAT HE DID NOT WISH TO ATTEMPT TO RELITIGATE THE MERITS OF THE
CLAIM PRE IOUSLY DECIDED BY ANOTHER REFEREE AND WOULD LIMIT HIS DECI
SION TO THE CONSTRUCTION OF THE 1 97 5 ORDER.

The referee construe the 1975 awar of permanent total

ISABILITY SHOULD
AND THAT THE FUND
HA ING FAILED TO

1976

S ORDER
PE R MA-
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RESULTED FROM EVIDENCE NOT CONSIDERED BY ANY OTHER REFEREE 

UNTIL 19 175 • REFEREE RODE COULD HAVE SPECIFICALLY BACK DATED THE AWARD 

TO THE 1973 HEARING BUT DID NOT, THEREFORE, IT MUST BE PRESUMED THAT 

HE DID NOT CONSIDER SUCH ACTION JUSTIFIED, BASED UPON THE EVIDENCE 

BEFORE HIM AT THE 1975 HEARING. HE CONCLUDED THAT THE FUND HAD FULLY 

COMPLIED WITH THE REFEREE'S ORDER OF MAY 9, 1 975, 

THE BOARD, ON DE NOVO REVIEW, DISAGHEES, AT THE FIRST HEARING 

IN 973 THE REFE:REE SPECIFICALLY EXCLUDED Af>IY EVIDENCE RELATING TO 

UNSCHEDULED DISABILITY, THE MULTNOMAH COUNTY COURT FOUND TH IS EXCLU-

SION TO BE ERRONEOUS AND REMANDED THE MATTER TO THE SAME REFER£E TO 

TAKE EVIDENCE ON TH£ EXTENT OF CLAIMANT'S DISABILITY, THEREFORE, AT 

Tl-:E Tl ME OF THE 1 975 HEARING, REFEREl':: RODE WAS HEARING EVIDENCE CON

CERNING CLAIMANT'S DISABILITY, BOTH SC:::HEDULED AND UNSCHEDULED, WHICH 

WAS AV Al LAB LE AND HAD BEEN OFFERED AT THE Tl ME OF THE 197 3 HE ARI NG. 

THE BOARD CONTINUES TO TAKE THE POSITION THAT IN THE ABSENCE OF ANY 
SPECIFIC DATE IN THE REFEREE'S ORDER THE DATE THAT THE WORKMAN IS 

FOUND TO BE MEDICALLY STATIONARY, I.E., THE DETERMINATION ORDER, IS 

THE PROPER DATE TO COMMENCE PAYMENT OF PERMANENT TOTAL DISABILITY 

COMPENSATION, 

THE BOARD FINDS NO EVIDENCE THAT THERE HAS BEEN ANY CHANGE IN 

CLAIMANT'S MEDICAL CONDITION FROM THE TIME HE WAS FOUND MEDICALLY 

STATIONARY PRIOR TO THE MAY 14, 1973 HEARING AND THE MARCH 1 4, 1975 

HEARING, THE EVIDENCE CONCERNING HIS UNSCHEDULED DISABILITY WAS 

AVAILABLE BUT WAS NOT ALLOWED IN THE RECORD, HAD REFEREE RODE ALLOWED 

SUCH EVIDENCE TO BE OFFERED THERE WOULD HAVE BEEN NO NEED FOR THE RE

MAND. 

THE BOARD, RELYING UPON ITS PREVIOUS RULINGS, CONCLUDES THAT 

CLAIMANT'S PERMANENT TOTAL DISABILITY SHOULD COMMENCE AS OF THE DATE 

OF THE MAY 14, 1973 HEARING. 

BECAUSE OF THE AMBIGUITY OF THE ORDER OF REFEREE RODE ENTERED 

ON MAY 9, I 9 7 5 THE BOARD DOES NOT BELIEVE THAT THE FUND SHOULD BE 

ASSESSED PENALTIES AND ATTORNEY FEES FOR HAVING FAILED TO COMPLY 

WITH THE AFORESAID ORDER. 

ORDER 

THE ORDER OF THE REFEREE, DATED FEBRUARY 18, 1976, IS REVERSED, 

THE CLAIMANT IS FOUND TO BE PERMANENTLY AND TOTALLY DISABLED 

AS OF MAY 1 4 , 1 9 7 3 • 

CLAIMANT 1 S COUNSEL IS AWARDED AS A REASONABLE ATTORNEY FEE 

FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW A SUM EQUAL TO 

25 PER CENT OF THE COMPENSATION FOR PERMANENT TOTAL DISABILITY WHICH 

THIS ORDER HAS DIRECTED THE STATE ACCIDENT INSURANCE FUND TO PAY TO 

CLAIMANT FOR THE PERIOD BETWEEN MAY 14, 1973 AND MARCH 14, 1 975 

PAYABLE OUT OF SAID COMPENSATION, AS PAID, NOT TO EXCEED 2,300 DOLLARS. 

-2 1 2 -
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DISABILITY RESULTED FROM EVIDENCE NOT CONSIDERED BY ANY OTHER REFEREE
UNTIL 1 9*7 5 . REFEREE RODE COULD HAVE SPECIFICALLY BACK DATED THE AWARD

TO THE 1 9 7 3 HEARING BUT DID NOT, THEREFORE, IT MUST BE PRESUMED THAT
HE DID NOT CONSIDER SUCH ACTION JUSTIFIED, BASED UPON THE EVIDENCE
BEFORE HIM AT THE 1 9 7 5 HEARING, HE CONCLUDED THAT THE FUND HAD FULLY
COMPLIED WITH THE REFEREE'S ORDER OF MAY 9, 1 9 75 .

The BOARD, ON DE NOVO REVIEW, DISAGREES. AT THE FIRST HEARING

IN 1 9 7 3 THE REFEREE SPECIFICALLY EXCLUDED ANY EVIDENCE RELATING TO
UNSCHEDULED DISABILITY. THE MULTNOMAH COUNTY COURT FOUND THIS EXCLU
SION TO BE ERRONEOUS AND REMANDED THE MATTER TO THE SAME REFEREE TO
TAKE EVIDENCE ON THE EXTENT OF CLAIMANT'S DISABILITY, THEREFORE, AT
THE TIME OF THE 19 7 5 HEARING, REFEREE RODE WAS HEARING EVIDENCE CON
CERNING CLAIMANT'S DISABILITY, BOTH SCHEDULED AND UNSCHEDULED, WHICH
WAS AVAILABLE AND HAD BEEN OFFERED AT THE TIME OF THE 1 97 3 HEARING.
THE BOARD CONTINUES TO TAKE THE POSITION THAT IN THE ABSENCE OF ANY
SPECIFIC DATE IN THE REFEREE'S ORDER THE DATE THAT THE WORKMAN IS
FOUND TO BE MEDICALLY STATIONARY, I.E. , THE DETERMINATION ORDER, IS
THE PROPER DATE TO COMMENCE PAYMENT OF PERMANENT TOTAL DISABILITY
COMPENSATION.

The boar fin s no evi ence that there has been any change in
claimant's me ical con ition from the time he was foun me ically

STATIONARY PRIOR TO THE MAY 14, 1973 HEARING AND THE MARCH 14, 1975
HEARING. THE EVIDENCE CONCERNING HIS UNSCHEDULED DISABILITY WAS
AVAILABLE BUT WAS NOT ALLOWED IN THE RECORD, HAD REFEREE RODE ALLOWED
SUCH EVIDENCE TO BE OFFERED THERE WOULD HAVE BEEN NO NEED FOR THE RE
MAND.

The boar , relying upon its previous rulings, conclu es that
claimant's permanent total  isability shoul commence as of the  ate

OF THE MAY 1 4 , 1 9 7 3 HEARING.

Because of the ambiguity of the order of referee rode e tered
ON MAY 9
ASSESSED

WITH THE

1975 THE
PENALTIES

BOARD DOES NOT BELIEVE THAT THE FUND SHOULD BE
AND ATTORNEY FEES FOR HAVING FAILED TO COMPLY

AFORESAID ORDER.

ORDER

The order of the referee, dated February is, 1976, is reversed.

AS
The claimant is foun 

OF MAY 1 4 , 1 9 73 .
TO BE PERMANENTLY AND TOTALLY DISABLED

Claimant's counsel is awar e as a reasonable attorney fee

FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW A SUM EQUAL TO
2 5 PER CENT OF THE COMPENSATION FOR PERMANENT TOTAL DISABILITY WHICH
THIS ORDER HAS DIRECTED THE STATE ACCIDENT INSURANCE FUND TO PAY TO
CLAIMANT FOR THE PERIOD BETWEEN MAY 14 1973 AND MARCH 14
PAYABLE OUT OF SAID COMPENSATION, AS PAID, NOT TO EXCEED 2

, 19 7 5
300 DOLLARS.
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CASE NO. 76-107 

ERNEST L. KITTS, CLAIMANT 
RAYMOND RASK, CLAIMANT'S ATTY. 
DEPT. OF JUSTICE, DEFENSE ATTY. 
REQUEST FOR REVIEW BY CLAIMANT 

. SEPTEMBER 7, 1976 

REVIEWED BY BOARD MEMBERS MOORE AND PHILLIPS. 

THE CLAIMANT REQUESTS REVIEW _BY THE BOARD OF THE REFEREE'S 
ORDER AFFIRMING THE DETERMINATION ORDER OF DECEMBER 23, 1975 WHICH 

AWARDED CLAIMANT NO COMPENSATION FOR PERMANENT PARTIAL DISABILITY 
IN ADDITION TO THE 6 4 DEGREES AWARDED BY THE DETERM I NATI.ON ORDER OF 

MARCH 1 1 , 197 5 • CLAIMANT CONTENDS THAT HE JS PERMANENTLY AND TOTALLY 
DISABLED. 

CLAIMANT, A 34 YEAR OLD HIGH SCHOOL GRADUATE, SUSTAINED A COM
PENSABLE INJURY ON CECE MBER 1 2, 1973, WHILE WORKING AS. A CONSTRUCTION 
CARPENTER. ON MAY 1 6, I 9 7 4 A LAMINECTOMY AT L4 -5 WAS PERFORMED, 
THEREAFTER, CLAIMANT CONTINUED TO HAVE SYMPTOMATOLOGY IN THE MIDDLE 
OF HIS BACK WHICH RADIATED UPWARDS INTO HIS SHOULDER ANO NECK. ON 
DECEMBER 2, 1 974 A LUMBAR MYELOGRAM WAS PERFORMED WHICH WAS NEGA
TIVE AND THE CLAIM WAS CLOSED BY A DETERMINATION ORDER DATED MARCH 
1 1, 1975 WHICH AWARDED CLAIMANT COMPENSATION FOR TIME LOSS AND 64 

DEGREES FOR 2 0 PER CENT UNSCHEDULED LOW BACK DISABILITY, 

CLAIMANT FILED A REQUEST FOR HEARING, CONTENDING THAT HIS CLAIM 
HAD BEEN PREMATURELY CLOSED AND HE NEEDED FURTHER MEDICAL CARE AND 

TREATMENT, AS A RESULT OF THE HEARING THE CLAIM WAS REOPENED AND 

AGAIN CLOSED ON. DECEMBER 23, 1975 WITH NO ADDITIONAL AWARD FOR PER
MANENT PARTIAL DISABILITY. 

CLAIMANT CONTENDS THAT HIS CONDITION IS WORSE NOW THAN IT WAS 
IN OCTOBER, 197 5, THAT THE PAIN IS MORE FREQUENT AND THAT HE IS MORE 
LIMITED IN MOVING ABOUT, HE TESTIF!ED THAT FOR THE RELIEF OF HIS PAIN 
HE TAKES M2DICATION 0 CLAIMANT HAS REFUSED TO GO THROUGH THE PORTLAND 

PAIN REHABILITATION CLINIC, STATING THAT ONE OR TWO DOCTORS HAD TOLD 
HIM THEY COULON' T DO ANY MORE FOR HIM - ALSO THE BROCHURES FROM THE 

PAIN CLINIC INDICATED THAT .THEY WOULD HELP HIM LEARN TO LIVE WITH HIS 

PAIN AND CLAIMANT THOUGHT HE HAD ALREADY ACCOMPLISHED THAT. 

IN JANUARY, 197 6 CLAIMANT WAS ENROLLED BY THE VOCATIONAL REHABI
LITATION DIVISION IN A SIX WEEKS SALES COURSE AND, ON MARCH 1, HE COM

MENCED EMPLOYMENT WITH A NEW CAR DEALER IN BEAVERTON, CLAIMANT 
TESTIFIED HE HAS MISSED A LOT OF WORK AND IS CONCERNED ABOUT WHETHER 

HE CAN HOLD HIS JOB, THE FIRST HE HAS HELD SINCE HIS INJURY OF DECEMBER 

11, 1973. 

THE REFEREE FOUND CLAIMANT A DIFFICULT INDIVIDUAL TO EVALUATE. 
CLAIMANT ARGUED HE WAS PERMANENTLY ANO TOTALLY DISABLE0 D 0 THE REFEREE 
FOUND THAT CLAIMANT HAD BEEN EXAMINED AND EVALUATED ON SEVERAL OCCA
SIONS BY DIFFERENT PHYSICIANS BUT NONE HAD BEEN ABLE TO COME UP WITH 

ANY OBJECTIVE FINDINGS OF ANY SIGNIFICANCE. 

THE REFEREE, AFTER GIVING CONSIDERATION TO ALL THE TESTIMONY, 
WAS UNABLE TO CONSIDER CLAIMANT'S TESTIMONY AS CREDIBLE ANO HE DID 

NOT BELIEVE THAT CLAIMANT WAS AS DISABLED AS HE WOULD LIKE TO HAVE 

PEOPLE BELIEVE. HE WAS NOT CERTAIN THAT CLAIMANT HAD ANY DISABILITY 
RESULTING FROM HIS INDUSTRIAL INJURY IF SUCH DISABILITY IS TO BE DETER

MINED BY LOSS OF EARNING CAPACITY, BUT HE DID NOT SEE FIT TO MODIFY 
THE PREVIOUS AWARDS. HE CONCLUDED THAT CLAIMANT HAD BEEN ADEQUATELY 
COMPENSATED FOR ANY LOSS OF EARNING CAPACITY HE MIGHT HAVE SUFFERED. 

-2 1 3 -

WCB CASE NO. 76-107 SEPTEMBER 7, 1976

ERNEST L. KITTS, CLAIMANT
RAYMOND RASK, CLAIMANT'S ATTY.

DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR RE IEW BY CLAIMANT

Reviewe by boar members moore an Phillips.

The claimant requests review by the boar of the referee's
ORDER AFFIRMING THE DETERMINATION ORDER OF DECEMBER 23 , 1 975 WHICH
AWARDED CLAIMANT NO COMPENSATION FOR PERMANENT PARTIAL DISABILITY
IN ADDITION TO THE 64 DEGREES AWARDED BY THE DETERMINATION ORDER OF
MARCH 1 1 , 1 9 7 5 . CLAIMANT CONTENDS THAT HE IS PERMANENTLY AND TOTALLY
DISABLED.

Claimant, a 34 year ol high school gra uate, sustaine a com

pens ble INJURY ON DECEMBER 12, 1973, WHILE WORKING AS. A CONSTRUCTION
CARPENTER. ON MAY 1 6 , 1 9 7 4 A LAMINECTOMY AT L4 -5 WAS PERFORMED,
THEREAFTER, CLAIMANT CONTINUED TO HA E SYMPTOMATOLOGY IN THE MIDDLE
OF HIS BACK WHICH RADIATED UPWARDS INTO HIS SHOULDER AND NECK. ON
DECEMBER 2 , 1 9 74 A LUMBAR MYELOGRAM WAS PERFORMED WHICH WAS NEGA
TI E AND THE CLAIM WAS CLOSED BY A DETERMINATION ORDER DATED MARCH
1 1 , 1 9 7 5 WHICH AWARDED CLAIMANT COMPENSATION FOR TIME LOSS AND 64
DEGREES FOR 20 PER CENT UNSCHEDULED LOW BACK DISABILITY.

Claimant file a request for hearing, conten ing that his claim

HAD BEEN PREMATURELY CLOSED AND HE NEEDED FURTHER MEDICAL CARE AND
TREATMENT. AS A RESULT OF THE HEARING THE CLAIM WAS REOPENED AND
AGAIN CLOSED ON DECEMBER 2 3 , 1 9 7 5 WITH NO ADDITIONAL AWARD FOR PER
MANENT PARTIAL DISABILITY.

Claimant conten s that his con ition is worse now than it was

IN OCTOBER, 1 9 7 5 , THAT THE PAIN IS MORE FREQUENT AND THAT HE IS MORE
LIMITED IN MO ING ABOUT, HE TESTIFIED THAT FOR THE RELIEF OF HIS PAIN
HE TAKES MEDICATION. CLAIMANT HAS REFUSED TO GO THROUGH THE PORTLAND
PAIN REHABILITATION CLINIC, STATING THAT ONE OR TWO DOCTORS HAD TOLD
HIM THEY COULDN'T DO ANY MORE FOR HIM ALSO THE BROCHURES FROM THE

PAIN CLINIC INDICATED THAT THEY WOULD HELP HIM LEARN TO LI E WITH HIS
PAIN AND CLAIMANT THOUGHT HE HAD ALREADY ACCOMPLISHED THAT.

In JANUARY, 1 9 7 6 CLAIMANT WAS ENROLLED BY THE  OCATIONAL REHABI

LITATION DI ISION IN A SIX WEEKS SALES COURSE AND, ON MARCH 1 , HE COM
MENCED EMPLOYMENT WITH A NEW CAR DEALER IN BEA ERTON. CLAIMANT
TESTIFIED HE HAS MISSED A LOT OF WORK AND IS CONCERNED ABOUT WHETHER
HE CAN HOLD HIS JOB, THE FIRST HE HAS HELD SINCE HIS INJURY OF DECEMBER
11,1973.

The referee foun claimant a  ifficult in ivi ual to evaluate.
CLAIMANT ARGUED HE WAS PERMANENTLY AND TOTALLY DISABLED. THE REFEREE
FOUND THAT CLAIMANT HAD BEEN EXAMINED AND E ALUATED ON SE ERAL OCCA
SIONS BY DIFFERENT PHYSICIANS BUT NONE HAD BEEN ABLE TO COME UP WITH
ANY OBJECTI E FINDINGS OF ANY SIGNIFICANCE.

The referee, after giving consi eration to all the testimony,
WAS UNABLE TO CONSIDER CLAIMANT'S TESTIMONY AS CREDIBLE AND HE DID

NOT BELIE E THAT CLAIMANT WAS AS DISABLED AS HE WOULD LIKE TO HA E
PEOPLE BELIE E. HE WAS NOT CERTAIN THAT CLAIMANT HAD ANY DISABILITY
RESULTING FROM HIS INDUSTRIAL INJURY IF SUCH DISABILITY IS TO BE DETER
MINED BY LOSS OF EARNING CAPACITY, BUT HE DID NOT SEE FIT TO MODIFY
THE PRE IOUS AWARDS. HE CONCLUDED THAT CLAIMANT HAD BEEN ADEQUATELY
COMPENSATED FOR ANY LOSS OF EARNING CAPACITY HE MIGHT HA E SUFFERED.
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BOARD. ON DE NOVO REVIEW, RELYING STRONGLY UPON THE REFEREE'S -
ASSESSMENT OF CLAIMANT'S CREDIBILITY, AFFIRMS AND ADOPTS HIS ORDER. -

ORDER 

THE O'R0ER OF THE REFEREE, DATED APRIL 26, 1976, IS AFFIRMED. 

WCB CASE NO. 76-7 

LARRY LUNG, CLAIMANT 
JEROME BISCHOFF. CLAIMANTT S ATTY. 
ROGER WARREN, DEFENSE ATTY. 
REQUEST FOR REVIEW BY EMPLOYER 

SEPTEMBER 7, 1976 

REVIEWED BY BOARD MEMBERS WILSON ANO PHILLIPS. 

THE EMPLOYER SEEKS REVIEW BY THE BOARD OF THE REFEREET S ORDER 
WHICH REMANDED CLAIMANT'S CLAIM TO IT FOR PAYMENT OF BENEFITS TO 
CLAIMANT AS PROVIDED BY LAW. 

0N OCTOBER 2 9 • 197 5 CLAIMANT SOUGHT MEDICAL TREATMENT FROM 
DR. WOOLPERT FOR PAIN IN HIS LOW BACK. THE DOCTOR'S CHART NOTES 
INDICATE CLAIMANT HAD A FALL AT HOME 0 CLAIMANT LATER DISPUTED THAT 
REPORT OF HISTORY AS BE ING WRONGFUL ANO 0R 0 WOOLPERT CHANGED HIS 
CHART NOTES ACCORDINGLY TO REFLECT AN ON THE JOB INJURY. DR. WOOL
PERT, AT THE HEARING, CORROBORATED THESE EVENTS. 

0N NOVEMBER 3, 1 9 7 5 CLAIMANT WAS TREATED BY DR. HJORT FOR 
ACUTE PAIN AND STIFFNESS IN HIS SHOULDER BLADES WHICH HE SAID RESULTED -
FROM TWISTING HIS BACK AT WORK ON OCTOBER 29, 1975. CLAIMANT FILED 
A CLAIM WITH HIS EMPLOYER ON NOVEMBER 3, 1975 • 

DR. WOOLPERT TESTIFIED THAT HE HAD BEEN HAVING GREAT DIFFICULTY 
WITH HIS OFFICE SECRETARY IN GETTING ACCURATE TRANSCRIPTIONS, IN FACT, 
HE SUBSEQUENTLY FIRED HER, DR. WOOLPERT BELIEVED CLAIMANT TO BE 
CREDIBLE AND THOUGHT THAT CLAIMANT DEFINITELY HAO SUSTAINED AN INJURY 
OF SOME KIND TO HIS BACK IN CLOSE PROXIMITY TO THE TIME HE HAO EXAMINED 
HIM 0 

CLAIMANT HAS NOT RETURNED TO WORK SINCE THE INCIDENT OF OCTOBER 
29, 1975 0 THE CARRIER ISSUED ITS DENIAL ON DECEMBER 23, 1975. 

THE REFEREE FOUND THAT THE ESSENTIAL CONSIDERATION IN THIS CASE 
WAS CLAIMANT'S CREDIBILITY, DR. WOOLPERT THOUGHT CLAIMANT HAD NOT 
TRIED TO DECEIVE HIM ANO THAT THE HISTORY IN THE CHART NOTES COULD 
HAVE BEEN THE FAULT OF HIS OFFICE DUE TO THE PROBLEMS HE WAS HAVING 
AT THAT TIME WITH HIS SECRETARY, OR, HJORT' S REPORT CORROBORATES 
CLAIMANT'S TESTIMONY. 

THE REFEREE CONCLUDED THAT CLAIMANT WAS A CREDIBLE WITNESS 
AND THAT THE MEDICAL REPORTS INDICATED THAT AN ACCIDENT DID OCCUR ON 
OCTOBER 2 9, 197 5 • HE REMANDED THE CLAIM TO THE EMPLOYER FOR PAY
MENTS OF BENEFITS AS PROVIDED BY LAW, 

THE BOARD. ON DE NOVO REVIEW, AGREES WITH THE FINDINGS OF THE 
REFEREE 0 THE BOARD FEELS THAT THE WEIGHT OF THE EVIDENCE SUPPORTS 
CLAIMANT'S CLAIM - WHEN HE FIRST SAW DR. HJORT HE REPORTED THAT HE 
HAD INJURED HIS BACKATWORKONOCTOBER29, 1975 0 

-2 t 4 - -

The boar , on  e novo review, relying strongly upon the referee's
ASSESSMENT OF CLAIMANT1 S CREDIBILITY, AFFIRMS AND ADOPTS HIS ORDER.

ORDER
The ORDER OF  HE REFEREE, DA ED APRIL 2 6, 1976, IS AFFIRMED.

WCB CASE NO. 76-7 SEPTEMBER 7, 1976

LARRY LUNG, CLAIMANT
JEROME BISCHOFF, CLAIMANT'S ATTY.

ROGER WARREN, DEFENSE ATTY.
REQUEST FOR RE IEW BY EMPLOYER

Reviewe by boar members wilson an Phillips.

The employer seeks review by the boar of the referee's or er

which reman e claimant's claim to it for payment of benefits to

claimant as provi e by law.

On OCTOBER 2 9 , 1 9 7 5 CLAIMANT SOUGHT MEDICAL TREATMENT FROM

DR. WOOLPERT FOR PAIN IN HIS LOW BACK. THE DOCTOR S CHART NOTES

INDICATE CLAIMANT HAD A FALL AT HOME. CLAIMANT LATER DISPUTED THAT
REPORT OF HISTORY AS BEING WRONGFUL AND DR. WOOLPERT CHANGED HIS
CHART NOTES ACCORDINGLY TO REFLECT AN ON THE JOB INJURY. DR. WOOL-
PERT, AT THE HEARING, CORROBORATED THESE E ENTS.

On NO EMBER 3 , 1 9 7 5 CLAIMANT WAS TREATED BY DR. HJORT FOR

ACUTE PAIN AND STIFFNESS IN HIS SHOULDER BLADES WHICH HE SAID RESULTED
FROM TWISTING HIS BACK AT WORK ON OCTOBER 2 9 , 1 97 5 . CLAIMANT FILED
A C LAI M W ITH HIS EMPLOYER ON NO E MBER 3 , 1 9 7 5 .

Dr. WOOLPERT TESTIFIED THAT HE HAD BEEN HA ING GREAT DIFFICULTY

WITH HIS OFFICE SECRETARY IN GETTING ACCURATE TRANSCRIPTIONS, IN FACT.
HE SUBSEQUENTLY FIRED HER. DR. WOOLPERT BELIE ED CLAIMANT TO BE
CREDIBLE AND THOUGHT THAT CLAIMANT DEFINITELY HAD SUSTAINED AN INJURY
OF SOME KIND TO HIS BACK IN CLOSE PROXIMITY TO THE TIME HE HAD EXAMINED
HIM.

Claimant has not returne to work since the inci ent of October
2 9 , 1 9 7 5 . THE CARRIER ISSUED ITS DENIAL ON DECEMBER 23 , 1975.

The referee found th t the essenti l consider tion in THIS CASE

WAS cl im nt s CREDIBILITY, DR. WOOLPERT THOUGHT CLAIMANT HAD NOT

TRIED TO DECEI E HIM AND THAT THE HISTORY IN THE CHART NOTES COULD
HA E BEEN THE FAULT OF HIS OFFICE DUE TO THE PROBLEMS HE WAS HA ING
AT THAT TIME WITH HIS SECRETARY. DR. HJORT1 S REPORT CORROBORATES
CLAIMANT S TESTIMONY.

The referee co cluded that claima t was a credible wit ess
AND THAT THE MEDICAL REPORTS INDICATED THAT AN ACCIDENT DID OCCUR ON
OCTOBER 2 9 , 1 9 7 5 . HE REMANDED THE CLAIM TO THE EMPLOYER FOR PAY
MENTS OF BENEFITS AS PRO IDED BY LAW.

The BOARD, ON DE NO O RE IEW, AGREES WITH THE FINDINGS OF THE

REFEREE. THE BOARD FEELS THAT THE WEIGHT OF THE E IDENCE SUPPORTS
cl im nt s CLAIM WHEN HE FIRST SAW DR. HJORT HE REPORTED THAT HE

HAD INJURED HIS BACK AT WORK ON OCTOBER 2 9 , 1 9 7 5 .
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ORDER 

THE ORDER OF THE REFEREE, DATED APRIL 2 9, 1976, IS AFFIRMED. 

CLAIMANT'S COUNSEL IS AWARDED AS A REASONABLE ATTORNEY FEE 

FOR HIS SERVICES IN CONNECTION WITH BOARD REVIEW, THE SUM OF 300 

DOLLARS, PAYABLE BY THE EMPLOYER. 

WC B CASE NO. 75-2695 SEPTEMBER 7, 1976 

WALLACE MCMAHON, CLAIMANT 
KEITH TICHENOR, CLAIMANT'S ATTY. 

DEPT. OF JUSTICE, DEFENSE ATTY. 

REQUEST FOR REVIEW BY CLAIMANT 

REVIEWED BY BOARD MEMBERS WILSON AND PHILLIPS. 

CLAIMANT REQUESTS BOARD REVIEW OF THE REFEREE'S ORDER WHICH 

AFFIRMED THE STATE ACCIDENT INSURANCE FUN�' S DENIAL OF CLAIMANT'S 

CLAIM FOR AGGRAVATION. 

CLAIMANT SUFFERED A COMPENSABLE INJURY TO HIS LOW BACK ON MAY 
4, 973. HE WAS SEEN BY DR. BOOTS ON MAY 10, 1973 FOR NECK AND BACK 

PAIN. THE CLAIM WAS ACCEPTED AS A' MEDICAL ONLY'. 

ON FEBRUARY 3, 1965 DR, CAMPAGNA HAD PERFORMED A DECOMPRESSIVE 

LAM I NECTOMY • 

ON JUNE 2 3, 196 8 CLAIMANT HAD BEEN INVOLVED IN A REAR-END AUTO

MOBILE COLLISION AND HAD SUFFERED FURTHER BACK, NECK AND LEG PAIN, 

DR, NELSON EXAMINED CLAIMANT ON FEBRUARY 5, 1 975 AND DIAGNOSED 

LOW BACK PAIN SYNDROME, POSSIBLE LUMBAR DISCOGENIC DISEASE AND LOW 

BACK STRAIN, CLAIMANT WAS HOSPITALIZED WITH LOW BACK PAIN SUPERIM

P'oSED ON A CHRONIC BACK PAIN SYNDROME DATING FROM 1961 MILL ACCIDENT 

IN WHICH CLAIMANT SUFFERED THE SAME PROBLEMS FOR WHICH HE SOUGHT 

TREATMENT FROM DR, BOOTS, 

WAS NOT EXPE_CTED, 

FULL RECOVERY FROM THE LOW BACK SYNDROME 

ON FEBRUARY 2 7, I 97 5 DR, CAMPAGNA DIAGNOSED POST-TRAUMATIC 

AGGRAVATION OF LUMBAR SPONDYLOSIS L3 -4 AND ON APRIL 1 6, 1 975 HE PER

FORMED A DECOMPRESSIVE LAMINECTOMY WITH REMOVAL OF PROTRUDED DISC. 

IN JULY, I 974 CLAIMANT WAS INVOLVED IN ANOTHER AUTOMOBILE ACCI

DENT WITH NO BODILY INJURY. 

THE REFEREE FOUND, BASED UPON ALL OF THE MEDICAL EVIDENCE, THAT 
CLAIMANT HAD FAILED TO ESTABLISH A MEDICAL CAUSATION FOR HIS CLAIM 

FOR AGGRAVATION, DR. NELSON NEVER RELATED CLAIMANT'S PROBLEMS TO 

THE MAY, 1973 INDUSTRIAL INJURY, NOR DID DR. CAMPAGNA. 

AFFIRMED THE DENIAL OF THE CLAIM. 

THE REFEREE 

THE BOARD, ON DE NOVO REVIEW, AGREES WITH THE FINDINGS AND CON

CLUSIONS OF THE REFEREE. THE BOARD FINDS THAT TOO MANY INCIDENTS 

OCCURRED BOTH BEFORE AND AFTER THE INDUSTRIAL INJURY AND THE EXACER

BATION CLAIMED WAS TOO MINOR TO PROVE ANY REAL AGGRAVATION OF CLAIM

ANT'S CONDITION SINCE THE MAY, I 973 INCIDENT. 

ORDER 

THE ORDER OF THE REFEREE, DATED MARCH 3 I, 1 976, IS AFFIRMED, 

-2 1 5 -

ORDER
The or er of the referee,  ate april 29, 1976, is affirme .

Claimant's counsel is awar e as a reasonable attorney fee

FOR HIS SERVICES IN CONNECTION WITH BOARD REVIEW, THE SUM OF 300
DOLLARS, PAYABLE BY THE EMPLOYER.

WCB CASE NO. 75-2695 SEPTEMBER 7, 1976

WALLACE MCMAHON, CLAIMANT
KEITH TICHENOR, CLAIMANT'S ATTY.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewe by boar members wilson an Phillips.

Claimant requests boar review of the referee's or er which
AFFIRMED THE STATE ACCIDENT INSURANCE FUND'S DENIAL OF CLAIMANT'S
CLAIM FOR AGGRAVATION.

Claimant suffere a compensable injury to his low back on may

4, 1973. HE WAS SEEN BY DR. BOOTS ON MAY 10, 1973 FOR NECK AND BACK
PAIN. THE CLAIM WAS ACCEPTED AS A MEDICAL ONLY* .

On FEBRUARY 3 , 1 9 6 5 DR. CAMPAGNA HAD PERFORMED A DECOMPRESSIVE

LAM I NECTOMY.

On JUNE 2 3 , 1 9 6 8 CLAIMANT HAD BEEN INVOLVED IN A REAR-END AUTO

MOBILE COLLISION AND HAD SUFFERED FURTHER BACK, NECK AND LEG PAIN.

Dr. NELSON EXAMINED CLAIMANT ON FEBRUARY 5 , 1 9 7 5 AND DIAGNOSED

LOW BACK PAIN SYNDROME, POSSIBLE LUMBAR DISCOGENIC DISEASE AND LOW
BACK STRAIN. CLAIMANT WAS HOSPITALIZED WITH LOW BACK PAIN SUPER1M
p'oSED ON A CHRONIC BACK PAIN SYNDROME DATING FROM 196 1 MILL ACCIDENT
IN WHICH CLAIMANT SUFFERED THE SAME PROBLEMS FOR WHICH HE SOUGHT
TREATMENT FROM DR. BOOTS. FULL RECOVERY FROM THE LOW BACK SYNDROME
WAS NOT EXPECTED.

On FEBRUARY 2 7, 1 97 5 DR. CAMPAGNA DIAGNOSED POST-TRAUMATIC

AGGRAVATION OF LUMBAR SPONDYLOSIS L3 -4 AND ON APRIL 1 6 , 1 97 5 HE PER
FORMED A DECOMPRESSIVE LAMINECTOMY WITH REMOVAL OF PROTRUDED DISC.

In JULY, 1 9 7 4 CLAIMANT WAS INVOLVED IN ANOTHER AUTOMOBILE ACCI

DENT WITH NO BODILY INJURY.

The referee foun , base upon all of the me ical evi ence, that
CLAIMANT HAD FAILED TO ESTABLISH A MEDICAL CAUSATION FOR HIS CLAIM
FOR AGGRAVATION. DR. NELSON NEVER RELATED CLAIMANT'S PROBLEMS TO
THE MAY, 1 9 7 3 INDUSTRIAL INJURY, NOR DID DR. CAMPAGNA. THE REFEREE
AFFIRMED THE DENIAL OF THE CLAIM.

The boar , on  e novo review, agrees with the fin ings an con

clusions OF THE REFEREE. THE BOARD FINDS THAT TOO MANY INCIDENTS
OCCURRED BOTH BEFORE AND AFTER THE INDUSTRIAL INJURY AND THE EXACER
BATION CLAIMED WAS TOO MINOR TO PROVE ANY REAL AGGRAVATION OF CLAIM
ANT1 S CONDITION SINCE THE MAY, 1 9 7 3 INCIDENT.

ORDER
The ORDER OF THE REFEREE, DATED MARCH 3 1 , I 976 , IS AFFIRMED.
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CASE NO. 75-4652 

DONALD RIGGS{) GLAIMANT 
AND IN THE COMPLYING STATUS, OF 

SHELDON HENDRICKS, EMPLOYER 

WILLIAM BEER_S, _C_L~_l_ll.'l~NT' S ~_:r:,-y. 
FABRE AND EHLERS, EMPLOYER S ATTYS. 
DEPT. OP' JUSTICE, DEFENSE ATTY. 
l~EQUEST FOR REVIEW BY CLAIMANT 

SEPTEMBER 7, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND PHILLIPS 0 

THE CLAIMANT SEEKS BOARD REVIEW OF THE REFEREE'S ORDER WHICH 
AFFIRMED THE EMPLOYER'S DENIAL OF CLAIMANT'S CLAIM FOR WORKMEN'S 
COMPENSATION BENEFITS. THE ISSUE OF THE SUBJECT AND COMPLYING STATUS 

OF SHELDON HENDRICKS WAS REMOVED WHEN HE STIPULATED THAT HE WAS NOT 
COVERED WITH INSURANCE AT ALL TIMES PERTINENT TO THIS CASE. 

THE SOLE ISSUE BEFORE THE REFEREE WERE ( 1) WAS CLAIMANT AN 
EMPLOYEE OR AN INDEPENDENT CONTRACTOR? (2) DID CLAIMANT SUFFER A 
COMPENSABLE INJURY? 

THE CLAIMANT WAS EMPLOYED AS A TRUCK DRIVER IN P0TATO PRO
CESSING UNTIL APRIL, 1975. MRS. SHELDON HENDRICKS, A CO-WORKER AT 
LAMB-WESTON, KNEW THAT HER HUSBAND WAS_ GOING TO NEED HELP IN A FER

TILIZING JOB WHICH HE HAD UNDERTAKEN IN IDAHO AND SHE PUT CLAIMANT IN 

CONTACT WITH HIM. CLAIMANT WAS TO OPERATE HENDRICKS' EQUIPMENT 
UNDER HENDRICKS' DIRECTION - THE SPREADING ASSIGNMENTS WERE RECEIVED 
FROM A PLANT IN REXBURG, IDAHO, HENDRICKS TESTIFIED THAT HE EXERCISED 
NO CONTROL OVER CLAIMANT AND THAT CLAIMANT HAD TO OBTAIN HIS OWN 
INSURANCE - HOWEVER, HE DID ADMIT THAT HE COULD FIRE CLAIMANT. WHILE 

IN IDAHO, CLAIMANT HAD-NO MONEY AND HENDRICKS PROVIDED 175 DOLLARS 

A MONTH DRAW WHICH WAS SENT TO CLAIMANT'S WIFE IN UMATILLA, THE 

LIVING QUARTERS, THE TRANSPORTATION AND ALL THE EQUIPMENT USED IN THE 
IDAHO OPERATION WERE PROVIDED BY HENDRICKS. 

BASED UPON THE EVIDENCE RELATING TO THE EVENTS THAT TOOK PLACE 
WITH RESPECT TO THE IDAHO PROJECT PRIOR TO MAY 1 7, 197 5, INCLUDING 
INCLEMENT WEATHER, USE OF EQUIPMENT AND DIRECTIONS GIVEN CLAIMANT BY 

HENDRICKS, THE REFEREE FOUND THE EVIDENCE PREPONDERATED IN FAVOR OF 
AN EMPLOYER-EMPLOYEE RELATIONSHIP, 

W1TH RESPECT TO WHETHER CLAIMANT SUFFERED A COMPENSABLE INJURY 
ON MAY 1 7, 197 5, AS ALLEGED, THE REFEREE FOUND IT DIFFICULT TO BELIEVE 
THAT CLAIMANT COULD HAVE HAD AS SERIOUS A KNEE !NJURY AS HE CLAIMED 

AND STILL ENGAGE IN ALL THE ACTIVITIES WHICH CLAIMANT ADMITTED TOOK 

PLACE AFTER THAT DATE AND PRIOR TO BEING EXAMINED BY A DOCTOR. 

THE REFEREE FOUND THAT THE MANNER IN WHICH THE ALLEGED INJURY 
WAS SAID TO HAVE OCCURRED RAISED QUESTIONS AS TO THE CREDIBILITY OF 
CLAIMANT. HENDRICKS TESTIFIED THAT HE OBSERVED NO LIMPING ON THE 
PART OF CLAIMANT SUBSEQUENT TO THE ALLEGED INJURY AND THERE WAS NO 

CLAIM OF AN INJURED KNEE UNTIL SOME TIME LATER WHEN CLAIMANT WAS 

SEEN ON HIS COUCH WITH HIS LEG PROPPED UP ON A CHAIR AND THE KNEE 
WRAPPED IN AN ACE BANDAGE. CLAIMANT, ACCORDING TO HENDRICKS, TOLD 

HIM THAT HE HAD I STEPPED WRONG' OFF HIS FRONT PORCH AND TWISTED HIS 
KNEE AFTER HE HAD ARRIVED HOME. 

THERE WAS ALSO A DISCREPANCY IN THE DATES WHICH CLAIMANT GAVE 
FOR THE ALLEGED INJURY. CLAIMANT FIRST TOLD DR. SMITH IN PENDLETON 
ON JUNE 1 8, 1 'J75 THAT THE DATE OF THE INJURY WAS JUNE 2 1 975, AFTER 
BEING ADVISED THAT THEHE WAS A \VAITING PERIOD OF TWO WEEKS PROVIDED 
IN HIS PRIVATE INSUl'<ANCE POLICY. LATER HE TOLD AN INVESTIGATOR FOR THE 
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WCB CASE NO. 75-4652 SEPTEMBER 7, 1976

DONALD RIGGS, CLAIMANT
AND IN  HE COMPLYING S A US, OF

SHELDON HENDRICKS, EMPLOYER
WILLIAM BEERS, CLAIMAN 'S A  Y.
FABRE AND EHLERS, EMPLOYER* S A  YS,
DEP . OF JUS ICE, DEFENSE A  Y.
REQUES FOR REVIEW BY CLAIMAN 

Reviewe by boar members wilson an Phillips.

The claimant seeks boar review of the referee's or er which
AFFIRMED THE EMPLOYER'S DENIAL OF CLAIMANT'S CLAIM FOR WORKMEN'S

COMPENSATION BENEFITS. THE ISSUE OF THE SUBJECT AND COMPLYING STATUS
OF SHELDON HENDRICKS WAS REMOVED WHEN HE STIPULATED THAT HE WAS NOT
COVERED WITH INSURANCE AT ALL TIMES PERTINENT TO THIS CASE.

The sole issue before the referee were (i) was claimant an

EMPLOYEE OR AN INDEPENDENT CONTRACTOR? (2) DID CLAIMANT SUFFER A
COMPENSABLE INJURY?

The CLAIMANT WAS EMPLOYED AS A TRUCK DRIVER IN POTATO PRO

CESSING UNTIL APRIL, 1 97 5 . MRS. SHELDON HENDRICKS, A CO-WORKER AT
LAMB-WESTON, KNEW THAT HER HUSBAND WAS GOING TO NEED HELP IN A FER
TILIZING JOB WHICH HE HAD UNDERTAKEN IN IDAHO AND SHE PUT CLAIMANT IN
CONTACT WITH HIM. CLAIMANT WAS TO OPERATE HENDRICKS' EQUIPMENT
UNDER HENDRICKS' DIRECTION THE SPREADING ASSIGNMENTS WERE RECEIVED

FROM A PLANT IN REXBURG, IDAHO. HENDRICKS TESTIFIED THAT HE EXERCISED
NO CONTROL OVER CLAIMANT AND THAT CLAIMANT HAD TO OBTAIN HIS OWN
INSURANCE HOWEVER, HE DID ADMIT THAT HE COULD FIRE CLAIMANT. WHILE
IN IDAHO, CLAIMANT HAD NO MONEY AND HENDRICKS PROVIDED 175 DOLLARS
A MONTH DRAW WHICH WAS SENT TO CLAIMANT'S WIFE IN UMATILLA. THE

LIVING QUARTERS, THE TRANSPORTATION AND ALL THE EQUIPMENT USED IN THE
IDAHO OPERATION WERE PROVIDED BY HENDRICKS.

Based upo the evide ce relati g to the eve ts that took place
WITH RESPECT TO THE IDAHO PROJECT PRIOR TO MAY 17, 1975, INCLUDING
INCLEMENT WEATHER, USE OF EQUIPMENT AND DIRECTIONS GIVEN CLAIMANT BY
HENDRICKS, THE REFEREE FOUND THE EVIDENCE PREPONDERATED IN FAVOR OF
AN EMPLOYER-EMPLOYEE RELATIONSHIP.

With respect to whether claimant suffere a compensable injury

ON MAY 1 7 , 1 9 7 5 , AS ALLEGED, THE REFEREE FOUND IT DIFFICULT TO BELIEVE
THAT CLAIMANT COULD HAVE HAD AS SERIOUS A KNEE INJURY AS HE CLAIMED
AND STILL ENGAGE IN ALL THE ACTIVITIES WHICH CLAIMANT ADMITTED TOOK
PLACE AFTER THAT DATE AND PRIOR TO BEING EXAMINED BY A DOCTOR.

The referee foun that the manner in which the allege injury

WAS SAID TO HAVE OCCURRED RAISED QUESTIONS AS TO THE CREDIBILITY OF
CLAIMANT. HENDRICKS TESTIFIED THAT HE OBSERVED NO LIMPING ON THE
PART OF CLAIMANT SUBSEQUENT TO THE ALLEGED INJURY AND THERE WAS NO
CLAIM OF AN INJURED KNEE UNTIL SOME TIME LATER WHEN CLAIMANT WAS
SEEN ON HIS COUCH WITH HIS LEG PROPPED UP ON A CHAIR AND THE KNEE
WRAPPED IN AN ACE BANDAGE. CLAIMANT, ACCORDING TO HENDRICKS, TOLD
HIM THAT HE HAD STEPPED WRONG1 OFF HIS FRONT PORCH AND TWISTED HIS

KNEE AFTER HE HAD ARRIVED HOME.

There was also a  iscrepancy in the  ates which claimant gave

FOR THE ALLEGED INJURY. CLAIMANT FIRST TOLD DR. SMITH IN PENDLETON
ON JUNE 1 8 , 1 9 7 5 THAT THE DATE OF THE INJURY WAS JUNE 2 , 1 9 7 5 , AFTER
BEING ADVISED THAT THERE WAS A WAITING PERIOD OF TWO WEEKS PROVIDED
IN HIS PRIVATE INSURANCE POLICY. LATER HE TOLD AN INVESTIGATOR FOR THE
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ACCIDENT INSURANCE FUND THAT THE INCIDENT OCCURRED ON MAY 2 4 • 
1975 - THIS WAS ABOUT THE TIME CLAIMANT FILED HIS CLAIM WITH THE 

FUND. 

THE REFEREE CONCLUDED THE GREATER WEIGHT OF EVIDENCE WAS THAT 
CLAIMANT'S STATUS WAS THAT OF AN EMPLOYEE RATHER THAN AN INDEPEN

DENT CONTRACTOR• BUT THAT THE INJURY CLAIMANT SUFFERED TO HIS KNEE 
WAS NOT INCURRED IN THE COURSE AND SCOPE OF CLAIMANT'S EMPLOYMENT. 
HE. THEREFORE, AFFIRMED THE EMPLOYER'S DENIAL. 

THE BOARD 9 ON DE NOVO REVIEW 9 AFFIRMS AND ADOPTS THE ORDER OF 
THE REFEREE. 

ORDER 

THE ORDER OF THE REFEREE, DATED MARCH 30, 1976 1 IS AFFIRMED. 

CLAIM NO. RC 52447 

R. B. COLLINS, CLAIMANT 
WE·SLEY FRANKLIN. CLAIMANT'S ATTY. 

DEPT. OF JUSTICE• DEFENSE ATTY. 

OWN MOTION DETERMINATION 

SEPTEMBER 10, 1976 

CLAIMANT SUSTAINED A COMPENSABLE INJURY TO HIS NECK ON NOVEM
BER 2 9 • 196 6. HIS CLAIM WAS CLOSED BY A DETERMINATION ORDER OF 

NOVEMBER 1 0 • 196 7 GRANTING TEMPORARY TOTAL DISABILITY AND TEMPORARY 
PARTIAL DISABILITY COMPENSATION AND 2 0 PER CENT LOSS OF AN ARM BY 
SEPARATION UNSCHEDULED DISABILITY. 

0N JANUARY 27, 1975 CLAIMANT HAD A CERVICAL LAMINECTOMY AND 
INTERBODY FUSION. CLAIMANT HAD HAD A PRIOR LAMINECTOMY IN I 967 • 

0N JULY 2 1, 1975 CLAIMANT, THROUGH HIS COUNSEL, REQUESTED THE 
BOARD TO REOPEN HIS CLAIM PURSUANT TO ORS 656.278. ON OCTOBER 14, 

197 5 THE BOARD, EXERCISING ITS OWN MOTION JURISDICTION, ORDERED THE 
STATE ACCIDENT INSURANCE FUND TO REOPEN THE CLAIM. 

CLAIMANT HAS RETURNED TO LIGHT DUTY WORK AND WAS MEDICALLY 
STATIONARY ON JANUARY 7, 197 6 • 

0N AUGUST 1 0, 1 976 A DETERMINATION WAS REQUESTED BY THE STATE 
ACCIDENT INSURANCE FUND 0 THE EVALUATION DIVISION RECOMMENDED TEM
PORARY TOTAL DISABILITY FROM JANUARY 2 7 • 197 5 THROUGH MARCH 9 • 1975 
AND TEMPORARY PARTIAL DISABILITY FROM MARCH 10, 1975 THROUGH JANU
ARY 7, 197 6 AND AN AWARD OF 1 0 PER CENT UNSCHEDULED NECK DISABILITY. 

ORDER 

CLAIMANT IS HEREBY GRANTED COMPENSATION FOR TEMPORARY TOTAL 
DISABILITY FROM JANUARY 2 7, 197 5 THROUGH MARCH 9 • 197 5 AND COM PEN

SATION FOR TEMPORARY PARTIAL DISABILITY FROM MARCH 1 0, 1975 THROUGH 

JANUARY 7, 197 6 AND TO AN AWARD OF 1 0 PER CENT UNSCHEDULED NECK 

DISABILITY. 

CLAIMANT'S COUNSEL IS AWARDED, IN ACCORDANCE WITH THE BOARD_' S 
OWN MOTION ORDER OF OCTOBER 1 4, 197 5 • 2 5 PER CENT OF THE COMPENSA

TION FOR PERMANENT PARTIAL DISABILITY AWARDED CLAIMANT BY THIS ORDER, 
PAYABLE OUT OF SUCH COMPENSATION AS PAID, NOT TO EXCEED 2 • 000 DOLLARS. 

-2 1 7 -

STATE ACCIDENT INSURANCE FUND THAT THE INCIDENT OCCURRED ON MAY 24,
1 9 7 5 THIS WAS ABOUT THE TIME CLAIMANT FILED HIS CLAIM WITH THE
FUND.

The referee conclu e the greater weight of evi ence was that
claimant s status was that of an employee rather than an in epen
 ent contractor, but that the injury claimant suffere to his knee
WAS NOT INCURRED IN THE COURSE AND SCOPE OF CLAIMANT'S EMPLOYMENT.
HE, THEREFORE, AFFIRMED THE EMPLOYER S DENIAL.

The BOARD, ON DE NOVO REVIEW, AFFIRMS AND ADOPTS THE ORDER OF

THE REFEREE.

ORDER

The ORDER OF THE REFEREE, DATED MARCH 3 0 , 1 9 7 6 , IS

CLAIM NO. RC 52447 SEPTEMBER

AFFIRMED.

10, 1976

R. B. COLLINS, CLAIMANT
WESLEY FRANKLIN, CLAIMANT' S ATTY,
DEPT. OF JUSTICE, DEFENSE ATTY.
OWN MOTION DETERMINATION

Claimant sustaine a compensable injury to his neck on Novem
ber 29, 1966. HIS CLAIM WAS CLOSED BY A DETE R M I NATION ORDER OF
NOVEMBER 1 0, 19 6 7 GRANTING TE M POR ARY TOTAL DISABILITY AND TEMPORARY
PARTIAL DISABILITY COMPENSATION AND 2 0 PER CENT LOSS OF AN ARM BY
SEPARATION UNSCHEDULED DISABILITY.

On JANUARY 2 7 , 1 9 7 5 CLAIMANT HAD A CE R V IC AL L AM I NEC TO MY AND

INTERBODY FUSION. CLAIMANT HAD HAD A PRIOR LAMINECTOMY IN 1 9 6 7 .

On JULY 21, 1 9 75 CLAIMANT, THROUGH HIS COUNSEL, REQUESTED THE

BOARD TO REOPEN HIS CLAIM PURSUANT TO ORS 6 5 6 . 2 7 8 . ON OCTOBER 14,
1 9 7 5 THE BOARD, EXERCISING ITS OWN MOTION JURISDICTION, ORDERED THE
STATE ACCIDENT INSURANCE FUND TO REOPEN THE CLAIM.

Claimant has returne to light  uty work an was me ically
STATIONARY ON JANUARY 7 , 1 9 7 6 .

On AUGUST 1 0, 1 97 6 A DETERMINATION WAS REQUESTED BY THE STATE

ACCIDENT INSURANCE FUND. THE EVALUATION DIVISION RECOMMENDED TEM
PORARY TOTAL DISABILITY FROM JANUARY 27, 1975 THROUGH MARCH 9, 1975
AND TEMPORARY PARTIAL DISABILITY FROM MARCH 1 0 , 1 9 7 5 THROUGH JANU
ARY 7 , 1 9 7 6 AND AN AWARD OF 1 0 PER CENT UNSCHEDULED NECK DISABILITY.

ORDER

Claima t is hereby gra ted compe satio for temporary total
DISABILITY FROM JANUARY 27 , 1 975 THROUGH MARCH 9 , 1 9 7 5 AND COMPEN
SATION FOR TEMPORARY PARTIAL DISABILITY FROM MARCH 1 0 , 1 97 5 THROUGH
JANUARY 7 , 1 9 7 6 AND TO AN AWARD OF 1 0 PER CENT UNSCHEDULED NECK
DISABILITY.

Claimant s counsel is awar e , in accor ance with the boar s
OWN MOTION ORDER OF OCTOBER 14, 1975, 25 PER CENT OF THE COMPENSA
TION FOR PERMANENT PARTIAL DISABILITY AWARDED CLAIMANT BY THIS ORDER,
PAYABLE OUT OF SUCH COMPENSATION AS PAID, NOT TO EXCEED 2 , 00 0 DOLLARS.
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CASE NO. 75-3856 

THE BENEFICIARIES OF 

JACK ROY MCBRIDE, DECEASED 
JAMES PIPPIN, CLAIMANT'S ATTY. 
DEPT. OF JUSTICE, DEFENSE ATTY. 
ORDER 

SEPTEMBER 10, 1976 

ON JULY 12, 1976 REFEREE JAMES P, LEAHY, BASED UPON A STIPULA

TION OF THE P,ARTIES, FOUND THAT A BONA FIDE DISPUTE EXISTED BETWEEN 
THE PARTIES ON THE COMPENSABILITY OF THE CLAIM IN THE ABOVE ENTITLED 
MATTER ANO THAT THE PROPOSED SETTLEMENT WAS REASONABLE. PURSUANT 

·ro ORS 656,289(4) HE APPROVED BY ORDER THE STIPULATED SETTLEMENT AND 
DISMISSED THE REQUEST FOR HEARING WITH PREJUDICE. 

THE AFORESAID STIPULATED ORDER WAS SIGNED BY NORMA MCBRIDE, 

WIDOW OF JACK ROY MCBRIDE• THE DECEASED WORKMAN, AND MOTHER ANO 
NATURAL GUARDIAN OF SEAN PATRICK MCBRIDE ANO JACQUELINE SUSAN MCBRIDE, 

BY JAMES M, PIPPIN, ATTORNEY FOR NORMA l\l'.ICBRIDE ANO FOR SEAN PATRICK 

MCBRIDE AND JACQUELINE SUSAN MCBRIDE ANO BY BRICE L. SMITH, ATTORNEY 
FOR LEROY C. MCBRIDE, CONSERVATOR AND GUARDIAN OF DON' LL ANDREW 

MCBRIDE AND SHAWN MARIE MCBRIDE, THE STIPULATION WAS SIGNED ON BEHALF 
OF THE STATE ACCIDENT INSURANCE FUND BY KENNETH L. KLEINSMITH, ASSIS
TANT ATTORNEY GENERAL, 

ON AUGUST 1 t, t 976 THE BOARD RECEIVED A REQUEST FOR REVIEW FROM 
MARVIN S 0 NEPOM, AS ATTORNEY FOR LEROY C 0 MCBRIDE, CONSERVATOR ANO 
GUARDIAN OF DON' LL ANDREW MCBRIDE AND SHAWN MARIE MCBRIDE, ASKING 
THAT THE STIPULATED ORDER, DATED JULY 1 2, 1976, BE -SET ASIDE AND HELD 
FOR NAUGHT ON THE GROUNDS AND FOR THE REASON THAT THERE WAS A MIS
TAKE OF FACT IN FAILURE OF COMMUNICATIONS AS RELATES TO THE SUBJECT 

MATTER OF THE SETTLEMENT A~D THAT THE ABOVE ENTITLED MATTER SHOULD 

BE RESET FOR HEARING ON THE MERITS, 

THE BOARD FINDS NO JUSTIFICATION FOR SETTING ASIDE THE STIPULATED 
ORDER ENTERED BY REFEREE JAMES P, LEAHY ON JULY 1 2, t 976 • THE ORDER 
IS SIGNED BY OR IN BEHALF OF ALL OF THE BENEFICIARIES OF THE DECEASED 

WORKMAN ANO BY AN ASSISTANT ATTORNEY GENERAL, AUTHORIZED TO REPRE

SENT THE STATE ACCIDENT INSURANCE FUND, THERE IS NOTHING ON THE FACE 

OF THE STIPULATED ORDER TO INDICATE ANY MISTAKE OF FACT OR FAILURE 
OF COMMUNICATION RELATING TO THE SUBJECT MATTER OF THE SETTLEMENT, 

ORDER 

THE REQUEST FOR REVIEW OF THE STIPULATED ORDER, APPROVED BY AN 
ORDER DATED JULY 1 2, t 9 7 6, IN THE ABOVE ENTITLED MATTER, IS HEREBY 

DENIED, 

WCB CASE NO. 75-5416 

CORENE H. KING, CLAIMANT 
CASH PERRINE, CLAIMANT'S ATTY, 
BOB JOSEPH, DEFENSE ATTY. 
REQUEST FOR REVIEW BY EMPLOYER 

. SEPTEMBER 10, 1976 

REVIEWED BY BOARD MEMBERS WILSON ANO MOORE. 

THE EMPLOYER SEEKS REVIEW BY THE BOARD OF THE REFEREE'S ORDER 
WHICH REMANDED CLAIMANT' s· CLAIM TO IT TO PAY FOR SUCH MEDICAL TREAT

MENT AS DR, RINEHART HAD PROVIDED SINCE SEPTEMBER t 8, t 97 5 TO THE 
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WCB CASE NO. 75-3856 SEPTEMBER 10, 1976

THE BENEFICIARIES OF
JACK ROY MCBRIDE, DECEASED
JAMES PIPPIN, CLAIMANT'S ATTY.

DEPT. OF JUSTICE, DEFENSE ATTY.
ORDE R

On JULY 12 , 1976 REFEREE JAMES P. LEAHY, BASED UPON A STIPULA

TION OF THE PARTIES, FOUND THAT A BONA FIDE DISPUTE EXISTED BETWEEN
THE PARTIES ON THE COMPENSABILITY OF THE CLAIM IN THE ABO E ENTITLED
MATTER AND THAT THE PROPOSED SETTLEMENT WAS REASONABLE. PURSUANT
TO ORS 656.289(4) HE APPRO ED BY ORDER THE STIPULATED SETTLE ME NT AND
DISMISSED THE REQUEST FOR HEARING WITH PREJUDICE.

The aforesai stipulate or er was signe by norma mcbri e,
WIDOW OF JACK ROY MCBRIDE, THE DECEASED WORKMAN, AND MOTHER AND
NATURAL GUARDIAN OF SEAN PATRICK MCBRIDE AND JACQUELINE SUSAN MCBRIDE,
BY JAMES M. PIPPIN, ATTORNEY FOR NORMA MCBRIDE AND FOR SEAN PATRICK
MCBRIDE AND JACQUELINE SUSAN MCBRIDE AND BY BRICE L. SMITH, ATTORNEY
FOR LEROY C. MCBRIDE, CONSER ATOR AND GUARDIAN OF DONrLL ANDREW

MCBRIDE AND SHAWN MARIE MCBRIDE, THE STIPULATION WAS SIGNED ON BEHALF
OF THE STATE ACCIDENT INSURANCE FUND BY KENNETH L. KLEINSM1TH, ASSIS
TANT ATTORNEY GENERAL.

On AUGUST 1 t , 1 9 7 6 THE BOARD RECEI ED A REQUEST FOR RE IEW FROM

MAR IN S. NEPOM, AS ATTORNEY FOR LEROY C. MCBRIDE, CONSER ATOR AND
GUARDIAN OF DONtLL ANDREW MCBRIDE AND SHAWN MARIE MCBRIDE, ASKING

THAT THE STIPULATED ORDER , DATED JULY 12, 1976, BE SET ASIDE AND HELD
FOR NAUGHT ON THE GROUNDS AND FOR THE REASON THAT THERE WAS A MIS
TAKE OF FACT IN FAILURE OF COMMUNICATIONS AS RELATES TO THE SUBJECT
MATTER OF THE SETTLEMENT AND THAT THE ABO E ENTITLED MATTER SHOULD
BE RESET FOR HEARING ON THE MERITS.

The boar fin s no justification for setting asi e the stipulate 

ORDER ENTERED BY REFEREE JAMES P. LEAHY ON JULY 1 2 , 197 6 . THE ORDER
IS SIGNED BY OR IN BEHALF OF ALL OF THE BENEFICIARIES OF THE DECEASED
WORKMAN AND BY AN ASSISTANT ATTORNEY GENERAL, AUTHORIZED TO REPRE
SENT THE STATE ACCIDENT INSURANCE FUND. THERE IS NOTHING ON THE FACE
OF THE STIPULATED ORDER TO INDICATE ANY MISTAKE OF FACT OR FAILURE
OF COMMUNICATION RELATING TO THE SUBJECT MATTER OF THE SETTLEMENT.

ORDER

The REQUEST FOR RE IEW OF THE STIPULATED ORDER, APPRO ED BY AN

ORDER DATED JULY 1 2 , 1 9 7 6 , IN THE ABO E ENTITLED MATTER, IS HEREBY
DENIED.

WCB CASE NO. 75-5416 SEPTEMBER 10, 1976

CORENE H. KING, CLAIMANT
CASH PERRINE, CLAIMAN 'S A  Y.
BOB JOSEPH, DEFENSE A  Y.
REQUES FOR REVIEW BY EMPLOYER

Reviewe by boar members wilson an moore.

The employer seeks review by the boar of the referee s or er
WHICH REMANDED CLAIMANT'S CLAIM TO IT TO PAY FOR SUCH MEDICAL TREAT

MENT AS DR. RINEHART HAD PRO IDED SINCE SEPTEMBER 1 8, 1975 TO THE
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TIME AND, THEREAFTER, UNTIL PROPER CLOSURE IS MADE, INCLUD

ING TREATMENT FOR CLAIMANT'S RIGHT SHOULDER CONDITION AND FOR PAYMENT 

OF COMPENSATION FOR TEMPORARY TOTAL DISABILITY FROM SEPTEMBER 18 1 

197 5 UNTIL CLOSURE PURSUANT TO ORS 6 5 6. 2 6 8 AND WCB BULLETIN NO, 9 ,. 

PARAGRAPH 7 • 

THE REFEREE'S ORDER FURTHER DIRECTED THAT ALL COMPENSATION 

PAID SINCE THE DETERMINATION ORDER OF DECEMBER 3, 1 975 BE CONSIDERED 

COMPENSATION FOR- TEMPORARY DISABILITY AND ALLOWING ADJUSTMENTS FOR 

PROPER COMPENSATION FOR PERMANENT PARTIAL DISABILITY COMPENSATION 

ALREADY PAID PURSUANT TO THE DETERMINATION ORDER, THE DETERMINATION 

ORDER OF DECEMBER 3 1 1975 WAS SET ASIDE IN ITS ENTIRETY AND WAS NOT 

TO CONSTITUTE A FIRST DETERMINATION OF THE CLAIMANT'S CLAIM FOR PUR

POSES OF AGGRAVATION, THE REFEREE ALSO AWARDED CLAIMANT'S ATTORNEY 

A REASONABLE ATTORNEY FEE PAYABLE OUT OF THE COMPENSATION AWARDED, 

THE TWO ISSUES BEFORE THE REFEREE WERE -

1. WAS CLAIMANT CORRECTLY DETERMINED TO BE MEDICALLY 

STATIONARY ON SEPTEMBER 1 8, 1 975, AS INDICATED BY THE 

DETERMINATION ORDER MAI LED DECEMBER 3, 1 9 7 5 OR WAS SHE 

STILL ENTITLED TO FURTHER MEDICAL TREATMENT AND COMPEN

SATION FOR TEMPORARY TOTAL DISABILITY? 

2 • IF CLAIMANT'S CONDITION WAS MEDICALLY STATIONARY 

ON SEPTEMBER 1 8, 1975 WHAT WAS THE EXTENT OF HER PER

MANENT DISABILITY? 

CLAIMANT SUFFERED A COMPENSABLE INJURY TO HER LOW BACK ON 

NOVEMBER 27, 1 972 • PRIOR TO THAT DATE, CLAIMANT HAD EXPERIENCED 

VARIOUS SYMPTOMS OF PAIN INVOLVING HER SHOULDER, BACK, HIP AND RIGHT 

LEG AND HAD BEEN TREATED FROM TIME TO TIME BY DR, STACK FOR THESE 

PROBLEMS, AFTER THE INDUSTRIAL INJURY, SH_E AGAIN SAW DR, STACK ON 

DECEMBER 27, 1 972 AND CONTINUED UNDER HIS CARE UNTIL SHE WAS SEEN 

BY DR, RENWICf<:, A CHIROPRACTIC PHYSICIAN, WHO TREATED HER SEVERAL 

TIMES. THE TREATMENT RECEIVED FROM THESE DOCTORS DID NOT AFFORD 

CLAIMANT ANY APPARENT RELIEF AND SHE SOUGHT TREATMENT FROM DR, RINE

HART, HE FIRST EXAMINED CLAIMANT ON SEPTEMBER 7 1 1973 AND COMMENCED 

A PROGRAM UNDER WHICH CLAIMANT WAS CONTINUING TO RECEIVE TREATMENT 

TO THE DA1"E OF THE HEARING. DR, RINEHART IS CONSIDERED AS CLAIMANT'S 

TREATING PHYSICIAN, 

0N DECEMBER 3, 197 5 CLAI.MANT' S CLAIM WAS CLOSED WITH AN AWARD 

OF COMPENSATION FOR TEMPORARY TOTAL DISABILITY INCLUSIVE FROM JANU

ARY 3, 1973, PER STIPULATION DATED MAY 10, 1973, THROUGH SEPTEMBER 

18, 1975 AND COMPENSATION EQUAL TO 64 DEGREES FOR 20 PER CENT UN

SCHEDULED DISABILITY RESULTING FROM INJURY TO CLAIMANT'S LOW BACK, 

ON DECEMBER 18, 1975 DR, RINEHAF,T ADVISED CLAIMANT'S COUNSEL THAT, 

BASED UPON HIS EXAM )NATION OF CLAIMANT ON DECEMBER 1 6, 197 5, CLAIM

ANT HAD RECOVE':RED FROM THE ACUTE AFFECTS OF HER INJURY OF NOVEMBER 

2 7, 1 9 7 2 BUT SHE RE MAI NED TOTALLY DI SABLED WITH RESPECT TO GAINFUL 

EMPLOYMENT IN THE AREAS FOR WHICH SHE IS QUALIFIED, AND IT APPEARED 

THAT THIS DISABILITY IS PERMANENT, PRIOR TO THE CLAIM CLOSURE, CLAIM

ANT HAD BEEN EXAMINED BY PHYSICIANS AT THE DISABILITY PREVENTION DIVI

SION IN PORTLAND AND BY BOTH DR, CARROLL AlsJD DR, WATTLEWORTH AT 

THE BEND ORTHOPEDIC AND FRACTURE CLINIC - SHE WAS NOT REFERRED TO 

THE DISABILITY PREVENTION DIVISION OR THE BEND CLINIC BY HER TREATING 

PHYSICIAN, DR, VAN OSDEL, AN ORTHOPEDIC SURGEON AT THE DISABILITY 

PREVENTION DIVISION, NOTED IN HIS DISCHARGE SUMMARY, DATED NOVEMBER 

1 , 197 4 1 '· THAT CLAIMANT'S CONDITION WAS NOT QUITE STATIONARY, ALTHOUGH 

THE CURRENT TREATMENT WAS MORE PALLIATIVE THAN ANYTHING ELSE. 

IN MAY, 1 975 DR, WATTLEWORTH, AN ORTHOPEDIC SURGEON, AFTER 
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PRESENT TIME AND, THEREAFTER, UNTIL PROPER CLOSURE IS MADE, INCLUD
ING TREATMENT FOR CLAIMANT S RIGHT SHOULDER CONDITION AND FOR PAYMENT
OF COMPENSATION FOR TEMPORARY TOTAL DISABILITY FROM SEPTEMBER 18,
1 9 7 5 UNTIL CLOSURE PURSUANT TO ORS 656.268 AND WCB BULLETIN NO. 9 ,
PARAGRAPH 7 .

The referee's or er further  irecte that all compensation

PAID SINCE THE DETERMINATION ORDER OF DECEMBER 3 , 1 9 7 5 BE CONSIDERED
COMPENSATION FOR TEMPORARY DISABILITY AND ALLOWING ADJUSTMENTS FOR
PROPER COMPENSATION FOR PERMANENT PARTIAL DISABILITY COMPENSATION
ALREADY PAID PURSUANT TO THE DETERMINATION ORDER. THE DETERMINATION
ORDER OF DECEMBER 3 , 1 97 5 WAS SET ASIDE IN ITS ENTIRETY AND WAS NOT
TO CONSTITUTE A FIRST DETERMINATION OF THE CLAIMANT'S CLAIM FOR PUR
POSES OF AGGRAVATION. THE REFEREE ALSO AWARDED CLAIMANT'S ATTORNEY
A REASONABLE ATTORNEY FEE PAYABLE OUT OF THE COMPENSATION AWARDED.

The two issues before the referee were

1 . WAS CLAIMANT CORRECTLY DETERMINED TO BE MEDICALLY
STATIONARY ON SEPTEMBER 1 8 , 1 97 5 , AS INDICATED BY THE
DETERMINATION ORDER MAILED DECEMBER 3 , 1 9 7 5 OR WAS SHE
STILL ENTITLED TO FURTHER MEDICAL TREATMENT AND COMPEN
SATION FOR TEMPORARY TOTAL DISABILITY?

2. IF CLAIMANT'S CONDITION WAS MEDICALLY STATIONARY
ON SE PTE M BE R 1 8 , 1 9 7 5 WHAT WAS THE E XTE NT OF HER PER
MANENT DISABILITY?

Claimant suffere a compensable injury to her low back on

NOVEMBER 2 7 , 1 9 7 2 . PRIOR TO THAT DATE, CLAIMANT HAD EXPERIENCED
VARIOUS SYMPTOMS OF PAIN INVOLVING HER SHOULDER, BACK, HIP AND RIGHT
LEG AND HAD BEEN TREATED FROM TIME TO TIME BY DR. STACK FOR THESE
PROBLEMS. AFTER THE INDUSTRIAL INJURY, SHE AGAIN SAW DR. STACK ON
DECEMBER 2 7 , 1 9 7 2 AND CONTINUED UNDER HIS CARE UNTIL SHE WAS SEEN
BY DR. RENWICK, A C H I RO P R ACT1 C PHYSICIAN, WHO TREATED HER SEVERAL
TIMES. THE TREATMENT RECEIVED FROM THESE DOCTORS DID NOT AFFORD
CLAIMANT ANY APPARENT RELIEF AND SHE SOUGHT TREATMENT FROM DR. RINE
HART. HE FIRST EXAMINED CLAIMANT ON SEPTEMBER 7 , 1 97 3 AND COMMENCED
A PROGRAM UNDER WHICH CLAIMANT WAS CONTINUING TO RECEIVE TREATMENT
TO THE DATE OF THE HEARING. DR. RINEHART IS CONSIDERED AS CLAIMANT' S
TREATING PHYSICIAN.

On DECEMBER 3 , 1 9 7 5 CLAIMANT'S CLAIM WAS CLOSED WITH AN AWARD

OF COMPENSATION FOR TEMPORARY TOTAL DISABILITY INCLUSIVE FROM JANU
ARY 3, 1973, PERSTI PUL AT I ON DATED MAY 10, 1973, THROUGH SE PTE MBER
1 8 , 1 9 7 5 AND COMPENSATION EQUAL TO 6 4 DEGREES FOR 20 PER CENT UN
SCHEDULED DISABILITY RESULTING FROM INJURY TO CLAIMANT'S LOW BACK.
ON DECEMBER 1 8 , 1 9 7 5 DR. RINEHART ADVISED CLAIMANT'S COUNSEL THAT,
BASED UPON HIS EXAMINATION OF CLAIMANT ON DECEMBER 1 6 , 1 9 7 5 , CLAIM
ANT HAD RECOVERED FROM THE ACUTE AFFECTS OF HER INJURY OF NOVEMBER
2 7 , 1 9 7 2 BUT SHE REMAINED TOTALLY DISABLED WITH RESPECT TO GAINFUL
EMPLOYMENT IN THE AREAS FOR WHICH SHE IS QUALIFIED, AND IT APPEARED
THAT THIS DISABILITY IS PERMANENT. PRIOR TO THE CLAIM CLOSURE, CLAIM
ANT HAD BEEN EXAMINED BY PHYSICIANS AT THE DISABILITY PREVENTION DIVI
SION IN PORTLAND AND BY BOTH DR. CARROLL AND DR. WATTLEWORTH AT
THE BEND ORTHOPEDIC AND FRACTURE CLINIC SHE WAS NOT REFERRED TO
THE DISABILITY PREVENTION DIVISION OR THE BEND CLINIC BY HER TREATING
PHYSICIAN. DR. VAN OSDEL, AN ORTHOPEDIC SURGEON AT THE DISABILITY
PREVENTION DIVISION, NOTED IN HIS DISCHARGE SUMMARY, DATED NOVEMBER
1 , 1 9 74 ,' THAT CLAIMANT'S CONDITION WAS NOT QUITE STATIONARY, ALTHOUGH
THE CURRENT TREATMENT WAS MORE PALLIATIVE THAN ANYTHING ELSE.

In MAY, 1 9 7 5 DR. WATTLEWORTH, AN ORTHOPEDIC SURGEON, AFTER
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CLAIMANT, FEL..T THAT HER CONDITION WAS AT A POINT WHERE 
PERMANENT DISABILITY SHOULD BE RATED. DR. CARROLL, AN ORTHOPEDIC 
SURGEON, EXAMINED CLAIMANT IN AUGUST, 1 971 AND WAS OF THE OPINION 
THAT CLAIMANT WAS A MALINGERER, HE AGREED WITH THE FINDINGS MADE 
BY DR. WATTLE WORTH IN HIS MAY RE PORT. ON SE PTE MBE R 1 8, 197 5 DR. 
STACK EXAMINED CLAIM ANT AND, BASED UPON SAID EXAM I NATION, BELIEVED 
CLAIMANT'S CONDITION WAS STATIONARY, HOWEVER, HE FELT DR. RINEHART'S 
AND DR. WATTLEWORTH' S OPINIONS SHOULD BE CONSIDERED, PARTICULARLY 
DR. RINEHART'S, SINCE HE HAD BEEN FOLLOWING CLAIMANT. HE FELT THE 
FINAL OPINION AS TO CLAIMANT'S PROGRESS SHOULD BE WEIGHED STRONGLY 
IN FAVOR OF DR 0 RINEHART'S OPINION. 

THE REFEREE FOUND NO EVIDENCE THAT THE CONFLICTING MEDICAL 
OPINIONS EXPRESSED BY DR. CARROLL, DR. VAN OSDEL AND DR. STACK J-\AD 
BEEN SUBMITTED TO DR. RINEHART, THE TREATING PHYSICIAN, OR THAT DR. 
RINEHART HAD BEEN ASKED TO AGREE UPON ANOTHER PHYSICIAN TO WHOM 
CLAIMANT SHOULD BE REFERRED FOR ANOTHER OPINION. HE ,CONCLUDED THAT 
SUCH PROCl=:DURE WAS REQUIRED BY WCB BULLE:TIN 9, PARAGRAPH 7, AS RE
VISED JUNE 19, 1975, 

HE FOUND THERE WERE CONSIDERABLE CONFLICTS IN THE MEDICAL 
OPINIONS REGARDING EXTENT OF CLAIMANT'S IMPAIRMENT FROM THE EFFECTS 
OF HER INJURY, EVEN TO THE EXTENT OF BODY AREA AFFECTED BY THAT INJURY 
AND THAT THE PRE-EXISTING CONDITION OF THE RIGHT SHOULDER WAS AGGRA
VATED BY THE CONSEQUENCE OF THE LOW BACK INJURY AND IT REQUIRED TREAT
MENT FOR SUCH AGGRAVATION. CLAIMANT WAS ABLE TO USE HER RIGHT SHOUL
DER PRIOR TO HER INDUSTRIAL INJURY AND HAS HAD INCREASING DIFFICULTY 
IN USE OF IT SINCE, ALTHOUGH THE REAL EFFECT OF THE INDUSTRIAL INJURY 
DID NOT BECOME MANIFESTED UNTIL SOMETIME AFTER THE ACTUAL STRAIN 
OCCURRED, 

THE REFEREE CONCLUDED THAT UNDER THE POLICY SET FORTH IN WCB 
BULLETIN 9, PARAGRAPH 7, THAT THE TREATING PHYSICIAN OF THE INJURED 
WORKMAN CONTROLS THE PROGRESS OF THE CLAIM AND WHEN THE MEDICAL 
EVIDENCE APPEARS TO BE CLEARLY CONFLICTING THE CLAIM CAN NOT BE CLOSED 
UNTIL THE CLAIMANT'S TREATING PHYSICIAN HAS INDICATED THAT CLAIMANT'S 
CONDITION IS MEDICALLY STATIONARY. THERE WAS NOTHING IN THE RECORD 
TO ESTABLISH THAT DR 0 RINEHART HAD EVEN BEEN REQUESTED BY THE EM
PLOYER TO MAKE AND SUBMIT A CLOSING EXAMINATION REPORT, THAT THIS 
WAS DONE BY DR. STACK. THE CONFLICTING MEDICAL OPINIONS WERE NOT 
SUBMITTED TO DR. RINEHART FOR HIS COMMENT, THEREFORE, SUCH OPINIONS 
SHOULD NOT HAVE BEEN CONSIDERED BY THE EVALUATION DIVISION IN CLOSING 
THE CLAIM. CLAIMANT WAS NOT CORRECTLY DETERMINED TO BE MEDICALLY 
STATIONARY NOR WAS SHE MEDICALLY STATIONARY ON SEPTEMBER 18, I 975. 
THE REFEREE FOUND THAT CLAIMANT WAS ENTITLED TO COMPENSATION FOR 
TEMPORARY TOTAL DISABILITY BEYOND THE DATE IT WAS TERMINATED BY THE 
DETERMINATION ORDER OF DECEMBER 3, 1975, 

THE REFEREE CONCLUDED THAT IT WOULD NOT BE APPROPRIATE FOR HIM 
TO CONSIDER THE EXTENT OF CLAIMANT'S PERMANENT DISABILITY SINCE HE 
HAD REMANDED THE CLAIM TO THE EMPLOYER FOR PAYMENT OF COMPENSATION 
FOR TEMPORARY TOTAL DISABILITY UNTIL PROPER CLOSURE WAS MADE UNDER 
ORS 6 5 6 • 2 6 8 AND, IF REQUIRED, THE PROCEDURES SET FORTH IN WCB BULLE
TIN 9, PARAGRAPH 7, HAD BEEN FOLLOWED. 

THE BOARD, ON DE NOVO REVIEW, DISAGREES WITH THE INTERPRETATION 
OF THE MEDICAL REPORTS MADE BY THE REFEREE. THE EVIDENCE INDICATES 
THAT WHEN THE CLAIMANT FIRST SOUGHT TREATMENT FROM DR 0 RINEHART IN 
SEPTEMBER, 1973 HIS TREATMENTS WERE DIRECTED AT CLAIMANT'S OVERALL 
CONDITION, INCLUDING HER PRE-EXISTING PROBLEMS, IT IS NOT DISPUTED 
THAT CLAIMANT'S TREATING PHYSICIAN FROM SEPTEMBER, 1973 WAS DR. 
RINEHART, ALTHOUGH SHE HAD PREVIOUSLY RECEIVED TREATMENT FROM DR, 
STACK AND DR. RENWICK. DR. WATTLEWORTH, BASED UPON HIS EXAMINATION 
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EXAMINING CLAIMANT, FELT THAT HER CONDITION WAS AT A POINT WHERE
PERMANENT DISABILITY SHOULD BE RATED. DR. CARROLL, AN ORTHOPEDIC
SURGEON, EXAMINED CLAIMANT IN AUGUST, 1 97 1 AND WAS OF THE OPINION
THAT CLAIMANT WAS A MALINGERER, HE AGREED WITH THE FINDINGS MADE
BY DR. WATTLEWORTH IN HIS MAY REPORT. ON SEPTEMBER 1 8, 1 97 5 DR.
STACK EXAMINED CLAIMANT AND, BASED UPON SAID EXAMINATION, BELIEVED
claimant’s con ition was stationary, however, he felt  r. rinehart's
AND DR. WATTLEWORTH S OPINIONS SHOULD BE CONSIDERED, PARTICULARLY
DR. RINEHART S, SINCE HE HAD BEEN FOLLOWING CLAIMANT. HE FELT THE
FINAL OPINION AS TO CLAIMANT S PROGRESS SHOULD BE WEIGHED STRONGLY
IN FAVOR OF DR. RINEHART1 S OPINION.

The REFEREE FOUND NO EVIDENCE THAT THE CONFLICTING MEDICAL

OPINIONS EXPRESSED BY DR. CARROLL, DR. VAN OSDEL AND DR. STACK HAD
BEEN SUBMITTED TO DR. RINEHART, THE TREATING PHYSICIAN, OR THAT DR.
RINEHART HAD BEEN ASKED TO AGREE UPON ANOTHER PHYSICIAN TO WHOM
CLAIMANT SHOULD BE REFERRED FOR ANOTHER OPINION. HE CONCLUDED THAT
SUCH PROCEDURE WAS REQUIRED BY WC B BULLETIN 9 , PARAGRAPH 7 , AS RE
VISED JUNE 19, 1975.

He FOUND THERE WERE CONSIDERABLE CONFLICTS IN THE MEDICAL
OPINIONS REGARDING EXTENT OF CLAIMANT S IMPAIRMENT FROM THE EFFECTS
OF HER INJURY, EVEN TO THE EXTENT OF BODY AREA AFFECTED BY THAT INJURY
AND THAT THE PRE-EXISTING CONDITION OF THE RIGHT SHOULDER WAS AGGRA
VATED BY THE CONSEQUENCE OF THE LOW BACK INJURY AND IT REQUIRED TREAT
MENT FOR SUCH AGGRAVATION. CLAIMANT WAS ABLE TO USE HER RIGHT SHOUL
DER PRIOR TO HER INDUSTRIAL INJURY AND HAS HAD INCREASING DIFFICULTY
IN USE OF IT SINCE. ALTHOUGH THE REAL EFFECT OF THE INDUSTRIAL INJURY
DID NOT BECOME MANIFESTED UNTIL SOMETIME AFTER THE ACTUAL STRAIN
OCCURRED.

The referee co cluded that u der the policy set forth i wcb
BULLETIN 9, PARAGRAPH 7, THAT THE TREATING PHYSICIAN OF THE INJURED
WORKMAN CONTROLS THE PROGRESS OF THE CLAIM AND WHEN THE MEDICAL
EVIDENCE APPEARS TO BE CLEARLY CONFLICTING THE CLAIM CAN NOT BE CLOSED
UNTIL THE CLAIMANT S TREATING PHYSICIAN HAS INDICATED THAT CLAIMANT S
CONDITION IS MEDICALLY STATIONARY. THERE WAS NOTHING IN THE RECORD
TO ESTABLISH THAT DR. RINEHART HAD EVEN BEEN REQUESTED BY THE EM
PLOYER TO MAKE AND SUBMIT A CLOSING EXAMINATION REPORT, THAT THIS
WAS DONE BY DR. STACK. THE CONFLICTING MEDICAL OPINIONS WERE NOT
SUBMITTED TO DR. RINEHART FOR HIS COMMENT, THEREFORE, SUCH OPINIONS
SHOULD NOT HAVE BEEN CONSIDERED BY THE EVALUATION DIVISION IN CLOSING
THE CLAIM. CLAIMANT WAS NOT CORRECTLY DETERMINED TO BE MEDICALLY
STATIONARY NOR WAS SHE MEDICALLY STATIONARY ON SEPTEMBER 1 8 , 1 9 7 5 .
THE REFEREE FOUND THAT CLAIMANT WAS ENTITLED TO COMPENSATION FOR
TEMPORARY TOTAL DISABILITY BEYOND THE DATE IT WAS TERMINATED BY THE
DETERMINATION ORDER OF DECEMBER 3 , 1 9 7 5 .

The referee conclu e that it woul not be appropriate for him

TO CONSIDER THE EXTENT OF CLAIMANT S PERMANENT DISABILITY SINCE HE
HAD REMANDED THE CLAIM TO THE EMPLOYER FOR PAYMENT OF COMPENSATION
FOR TEMPORARY TOTAL DISABILITY UNTIL PROPER CLOSURE WAS MADE UNDER
ORS 6 5 6 . 2 6 8 AND, IF REQUIRED, THE PROCEDURES SET FORTH IN WCB BULLE
TIN 9, PARAGRAPH 7, HAD BEEN FOLLOWED.

The boar , on  e novo review,  isagrees with the interpretation

OF THE MEDICAL REPORTS MADE BY THE REFEREE. THE EVIDENCE INDICATES
THAT WHEN THE CLAIMANT FIRST SOUGHT TREATMENT FROM DR. RINEHART IN
SEPTEMBER, 1 9 7 3 HIS TREATMENTS WERE DIRECTED AT CLAIMANT S OVERALL
CONDITION, INCLUDING HER PRE-EXISTING PROBLEMS. IT IS NOT DISPUTED
THAT CLAIMANT S TREATING PHYSICIAN FROM SEPTEMBER, 1 9 73 WAS DR.
RINEHART, ALTHOUGH SHE HAD PREVIOUSLY RECEIVED TREATMENT FROM DR.
STACK AND DR. RENWICK. DR. WATTLEWORTH, BASED UPON HIS EXAMINATION
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CLAIMANT IN MAY, 1 975, FELT HER CONDITION WAS AT A POINT WHERE 

HER PERMANENT DISABILITY COULD BE RATED AND THREE MONTHS LATER, DR. 

CARROLL EXAMil'-JED CLAIMANT AND AGREED WITH DR, WATTLEWORTH'S FIND

INGS, ONE MONTH LATER DR, STACK EXAM I NED CLAIMANT AND FOUND HER 

CONDITION TO BE MEDICALLY STATIONARY, IT IS TRUE THAT HE STATED IN HIS 

REPORT THAT HE FELT THE FINAL OPINION AS TO CLAIMANT'S PROGRESS SHOULD 

BE RATED STRONGLY lt--l FAVOR OF DR, RINEHART'S OPINION AND THAT HIS ( DR, 

STACK'S) OPINION SHOULD BE USED TO TEMPER DR, RINEHART'S IF JUSTIFIED, 

THE BOARD DOES NOT INTERPRET THESE OPINIONS AS BEING INS SEVERE CON-

FLICT WITH ONE ANOTHER, DR, RINEHART'S REPORT OF DECEMBER 1 8, 1 975 

CLEARLY STATES THAT CLAIMANT HAD RECOVERED FROM THE ACUTE AFFECTS 

OF HER INJURY OF NOVEMBER Z 7, 197 Z, THE FACT THAT HE ALSO STATES SHE 

REMAINS TOTALLY DISABLED WITH RESPECT TO GAINFUL EMPLOYMENT DOES 

NOT NECESSARILY MEAN SUCH TOTAL DISABILITY IS A RESULT OF AN INDUS

TRIAL ACCIDENT OR THE RESPONSIBILITY OF THE EMPLOYER, 

THE BOARD CONCLUDES THAT THE CLAIM WAS PROPERLY CLOSED BY 

THE DETERMINATION ORDER OF DECEMBER 3, 1975 - HOWEVER, BASED UPON 

DR, RINEHART'S REPORT OF DECEMBER 18, 1 975 THE BOARD CONCLUDES THAT 

CLAIMANT SHOULD RECEIVE COMPENSATION FOR TEMPORARY TOTAL DISABILITY 

THROUGH DECEMBER 18, 1975 RATHER THAN SEPTEMBER 18, 1975 AND, TO 

THAT EXTENT, THE DETERMINATION ORDER OF DECEMBER 3 , 1 9 7 5 SHOULD BE 

MODIFIED, 

THE BOARD FINDS THAT DR, PASQUE SI, AFTER EXAM IN I NG CLAIMANT 

ON FEBRUARY 2 3, 197 6, WAS OF THE OPINION THAT CLAI MANT 1 S IMPAIR

MENT WAS EQUIVALENT TO 1 0 PER CENT OF ,c, WHOLE MAN ON THE BASIS OF 

CHRONIC MODERATE PAIN, DR, CARROLL HAD FOUND MILD RESIDUALS AS HAD 

DR, VAN OSDEL, OR, WATTLEWORTH' S REPORT INDICATED CLAIMANT SUF-

FERED MILD RESIDUALS FROM HER INDUSTRIAL INJURY. BASED UPON THIS MEDI-

CAL EVIDENCE, THE BOARD C 10NCLUDES THAT THE DETERMINATION ORDER OF 

DECEMBER 3, 1975, WHICH AWARDED 64 DEGREES FOR 20 PER CENT UNSCHED

ULED LOW BACK DISABILITY, ADEQUATELY COMPENSATED CLAIMANT FOR HER 

LOSS OF EARNING CAPACITY, THE SOLE CRITER!AN FOR DETERMINING UNSCHED

ULED DISABILITY, THEREFORE, IN THAT RESPECT THE DETERMINATION ORDER 

SHOULD BE AFFIRMED, 

ORDER 

THE ORDER OF THE REFEREE, DATED APRIL 2, 1976, IS REVERSED, 

CLAIMANT IS AWARDED COMPENSATION FOR TEMPORARY TOTAL DISA

BILITY INCLUSIVELY FROM JANUARY 3, 1973, PER STIPULATION DATED MAY 

1 0, 1973, THROUGH DECEMBER 1 8, 1 975 AND COMPENSATION EQUAL TO 64 

DEGREES FOR 20 PER CENT UNSCHEDULED LOW BACK DISABILITY. THIS IS 

IN LIEU OF THE AWARDS MADE BY THE DETERMINATION ORDER MAILED DECEM

BER 3, 1975, 

WCB CASE NO. 74-2689 

ROBERT E. MIL TON, CLAIMANT 
WILLIAM B, WYLLIE, CLAIMANT'S ATTY. 

ORDER 

SEPTEMBER 10, 1976 

ON AUGUST 1 2, 19 76 THE STATE ACCIDENT INSURANCE FUND REQUESTED 
REVIEW OF THE REFEREE'S AMENDED ORDER, ENTERED ON JULY 1 4, 197 6, FOR 

THE REASON THAT THE AMENDED ORDER WAS ENTERED MORE THAN 3 0 DAYS 

FROM THE DATE OF THE REFEREE'S FIRST ORDER APPROVING A SETTLEMENT 
STIPULATION - THEREFORE, HE WAS WITHOUT JURISDICTION TO ENTER SUCH 

ORDER, 
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OF CLAIMANT IN MAY, 1 9 7 5 , FELT HER CONDITION WAS AT A POINT WHERE
HER PERMANENT DISABILITY COULD BE RATED AND THREE MONTHS LATER, DR.
CARROLL EXAMINED CLAIMANT AND AGREED WITH DR. W ATTLE WORTH S FIND
INGS. ONE MONTH LATER DR. STACK EXAMINED CLAIMANT AND FOUND HER
CONDITION TO BE MEDICALLY STATIONARY. IT IS TRUE THAT HE STATED IN HIS
REPORT THAT HE FELT THE FINAL OPINION AS TO CLAIMANT'S PROGRESS SHOULD
BE RATED STRONGLY IN FAVOR OF DR. RINEHART'S OPINION AND THAT HIS (DR.
STACK' S) OPINION SHOULD BE USED TO TEMPER DR. RINEHART' S IF JUSTIFIED.
THE BOARD DOES NOT INTERPRET THESE OPINIONS AS BEING INS SEVERE CON
FLICT WITH ONE ANOTHER. DR. RINEHART1 S REPORT OF DECEMBER 18, 1975
CLEARLY STATES THAT CLAIMANT HAD RECOVERED FROM THE ACUTE AFFECTS
OF HER INJURY OF NOVEMBER 2 7 , 1 972 , THE FACT THAT HE ALSO STATES SHE
REMAINS TOTALLY DISABLED WITH RESPECT TO GAINFUL EMPLOYMENT DOES
NOT NECESSARILY MEAN SUCH TOTAL DISABILITY IS A RESULT OF AN INDUS
TRIAL ACCIDENT OR THE RESPONSIBILITY OF THE EMPLOYER.

The board co cludes that the claim was properly closed by
THE DETERMINATION ORDER OF DECEMBER 3 , 1 9 7 5 HOWEVER, BASED UPON
DR. RINEHART S REPORT OF DECEMBER 1 8 , 1 9 7 5 THE BOARD CONCLUDES THAT
CLAIMANT SHOULD RECEIVE COMPENSATION FOR TEMPORARY TOTAL DISABILITY
THROUGH DECEMBER 1 8 , 1 9 7 5 RATHER THAN SEPTEMBER 1 8 , 1 97 5 AND, TO
THAT EXTENT, THE DETERMINATION ORDER OF DECEMBER 3 , 1 97 5 SHOULD BE
MODIFIED.

The boar fin s that  r. pasquesi, after examining claimant

ON FEBRUARY 2 3 , 1 9 7 6 , WAS OF THE OPINION THAT CLAIMANT' S IMPAIR
MENT WAS EQUIVALENT TO 1 0 PER CENT OF A WHOLE MAN ON THE BASIS OF
CHRONIC MODERATE PAIN. DR. CARROLL HAD FOUND MILD RESIDUALS AS HAD
DR. VAN OSDEL. DR. WATTLEWORTH S REPORT INDICATED CLAIMANT SUF
FERED MILD RESIDUALS FROM HER INDUSTRIAL INJURY. BASED UPON THIS MEDI
CAL EVIDENCE, THE BOARD CONCLUDES THAT THE DETERMINATION ORDER OF
DECEMBER 3, 1975, WHICH AWARDED 64 DEGREES FOR 20 PER CENT UNSCHED
ULED LOW BACK DISABILITY, ADEQUATELY COMPENSATED CLAIMANT FOR HER
LOSS OF EARNING CAPACITY, THE SOLE CRITERIAN FOR DETERMINING UNSCHED
ULED DISABILITY, THEREFORE, IN THAT RESPECT THE DETERMINATION ORDER
SHOULD BE AFFIRMED.

ORDER
The order of the referee, dated april 2, 1976, is reversed.
Claimant is awar e compensation for temporary total  isa

bility INCLUSIVELY FROM JANUARY 3 , 1 9 7 3 , PER STIPULATION DATED MAY
1 0, 1 9 7 3 , THROUGH DECEMBER 18, 1975 AND COMPENSATION EQUAL TO 6 4
DEGREES FOR 20 PER CENT UNSCHEDULED LOW BACK DISABILITY. THIS IS
IN LIEU OF THE AWARDS MADE BY THE DETERMINATION ORDER MAILED DECEM
BER 3 , 1 9 7 5 .

WCB CASE NO. 74-2689 SEPTEMBER 10, 1976

ROBERT E. MILTON, CLAIMANT
WILLIAM B. WYLLIE, CLAIMANT'S ATTY.
ORDER

On AUGUST 1 2 , 1 9 76 THE STATE ACCIDENT INSURANCE FUND REQUESTED
REVIEW OF THE REFEREE'S AMENDED ORDER, ENTERED ON JULY 1 4 , 1 9 7 6 , FOR
THE REASON THAT THE AMENDED ORDER WAS ENTERED MORE THAN 3 0 DAYS
FROM THE DATE OF THE REFEREE1 S FIRST ORDER APPROVING A SETTLEMENT
STIPULATION THEREFORE, HE WAS WITHOUT JURISDICTION TO ENTER SUCH
ORDER.
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TO THE ENTRY OF THE REFEREE' s FIRST ORDER, JUDGE -
JENA SCHLEGEL WAS REQUESTED BY CLAIMANT, PURSUANT TO ORS 656 0 388(2), • 
TO DETERMINE THE ADEQUACY OF THE ATTORNEY'S FEE ALLOWED BY THE 

REFEREE IN HIS ORDER. ON JULY 1 2, 1976 JUDGE SCHLEGEL INSTRUCTED THE 
REFEREE TO SET AN APPROPRIATE FEE, AND, ON JULY I 4, t 9 7 6, THE REFEREE 
ACCORDINGLY ENTERED AN ORDER APPROVING AN ATTORNEY'S FEE IN THE 
AMOUNT OF 3 • 3 5 0 DOLLARS. 

THE BOARD CONCLUDES THAT THE REQUEST MADE PURSUANT TO ORS 
656 0 388(2) STAYED THE REFEREE'S ORDER OF MAY 28, 1976 APPROVING THE 

SETTLEMENT PENDING THE DECISION BY THE CIRCUIT COURT - THEREFORE, 
THE 30 DAYS WITHIN WHICH TO FILE AN APPEAL COMMENCES ON THE DATE OF 

THE REFEREE'S ORDER ENTERED JULY 1 4, 197 6 • 

ORDER 

THE REQUEST FOR THE REVIEW OF THE REFEREE,. S AMENDED ORDER OF 
JULY t 4, t 976 IS HEREBY DISMISSED. 

WCB CASE NO. 74-3022 

WILLIAM E. PATTERSON, CLAIMANT 
GAL TON AND POPICK, CLAIMANT,. S ATTYS 0 

DEPT 0 OF JUSTICE, Di::FENSE ATTY. 
OWN MOTION ORDER REMANDING FOR HEARING 

SEPTEMBER 10, t 976 

0N AUGUST 27, 1976, CLJ!i.lMANT. BY AND THROUGH HIS COUNSEL, RE
QUESTED THE BOARD TO EXERCISE ITS OWN MOTION PURSUANT TO ORS 6 5 6 • 2 7 8 
AND RE MAND HIS CL.AIM FOR AGGRAVATION OF HIS INJURY OF APRIL 6 . t 9 6 2 
TO THE STATE ACCIDENT INSURANCE FUND FOR ACCEPTANCE AND PAYMENT OF 

COMPENSATION FOR TEMPORARY TOiAL DISABIL!TY FROM MAY 22 • 1974, LESS 
TIME WORKED, UNTIL CLOSURE PURSUANT TO ORS 6 5 6 • 2 7 8 AND TO AWARD 
CLAIMANT'S COUN!;,EL AS A REASONABLE ATTORNEY'S FEE THE SUM EQUAL TO 
2 5 PER CENT OF ANY ADDITIONAL COMPENSATION FOR TEMPORARY TOTAL DIS
ABILITY AND PERMANENT PARTIAL DISABILITY, NOT TO EXCEED 3,000 DOLLARS. 

REFEREE EDWARD .a.. YORK, ON JUNE 2 9, I 9 7 6 • HELD A HEARING ON THE 
SOLE ISSUE OF WHETHER CLAIMANT WAS ENTITLED TO CONTINUING MEDICAL 
SERVICES UNDER THE PROVISIONS OF ORS 656.245. 

PURSUANT TO A JUDGMENT ORDER OF REMAND FROM THE MULTNOMAH 
COUNTY CIRCUIT COURT, REFEREE YORK FOUND THAT CLAIMANT WAS ENTITLED 
TO SUCH TREATMENT AND REMANDED THE CLAIM TO THE STATE ACCIDENT 
INSURANCE FUND BY AN ORDER DATED AUGUST 1 I • I 9 7 6. 

THE RECORD MADE BEFORE REFEREE YORK DOES NOT CONTAIN SUFFICIENT 
EVIDENCE FOR THE BOARD TO DECIDE WHETHER CLAIMANT IS OR IS NOT ENTITLED 
TO THE OWN MOTION RELIEF WHICH HE SEEKS - THEREFORE, THE BOARD CON
CLUDES THAT THIS MATTER SHOULD BE REMANDED TO REFEREE YORK TO RECEIVE 
EVIDENCE ON THE ISSUES OF CLAIMANT'S ENTITLEMENT TO CLAIM REOPENIN3 
AND TEMPORARY TOTAL DISABILITY BENEFITS AND CLAIMANT'S COUNSEL'S 
ENTITLEMENT TO REASONABLE ATTORNEY'S FEES, 

UPON CONCLUSION OF THE HEARING. REFEREE YORK SHALL CAUSE TO BE 
PREPARED AN ABSTRACT OF THE ENTIRE RECORD OF PRO::EEDINGS AND FORWARD 

IT TO THE BOARD TOGETHER WITH HIS RECOMMENDATIONS BASED THEREUPON. 

IT IS so ORDERED. 

-2 2 2 -
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Subsequent to the entry of the referee's first or er, ju ge

JENA SCHUEGEL WAS REQUESTED BY CUAI MANT, PURSUANT TO ORS 656.388(2) ,
TO DETERMINE THE ADEQUACY OF THE ATTORNEY S FEE AUUOWED BY THE
REFEREE IN HIS ORDER. ON JUUY 1 2 , 1 97 6 JUDGE SCHUEGEU INSTRUCTED THE
REFEREE TO SET AN APPROPRIATE FEE, AND, ON JUUY 14, 1976, THE REFEREE
ACCORDINGUY ENTERED AN ORDER APPROVING AN ATTORNEY'S FEE IN THE
AMOUNT OF 3,350 DOUUARS.

The BOARD CONCUUDES THAT THE REQUEST MADE PURSUANT TO ORS
656.388(2) STAYED THE REFEREE* S ORDER OF MAY 2 8, 1 97 6 APPROVING THE
SETTLEMENT PENDING THE DECISION BY THE CIRCUIT COURT THEREFORE,
THE 30 DAYS WITHIN WHICH TO F1UE AN APPEAU COMMENCES ON THE DATE OF
THE REFEREE'S ORDER ENTERED JUUY 14, 1976.

ORDER
The REQUEST FOR THE REVIEW OF THE REFEREE* S AMENDED ORDER OF

JUUY 1 4, 1 97 6 IS HEREBY DISMISSED.

WCB CASE NO. 74-3022 SEPTEMBER 10, 1976

WILLIAM E. PATTERSON, CLAIMANT
GAUTON AND POPICK, CUAI MANT* S ATTYS.
DEPT. OF JUSTICE, DEFENSE ATTY.
OWN MOTION ORDER REMANDING FOR HEARING

On AUGUST 2 7 , 1 9 7 6, CUAIMANT, BY AND THROUGH HIS COUNSEU, RE

QUESTED THE BOARD TO EXERCISE ITS OWN MOTION PURSUANT TO ORS 6 5 6 . 2 7 8
AND REMAND HIS CUAIM FOR AGGRAVATION OF HIS INJURY OF APRIU 6 . 1962
TO THE STATE ACCIDENT INSURANCE FUND FOR ACCEPTANCE AND PAYMENT OF
COMPENSATION FOR TEMPORARY TOTAU DISABIUITY FROM MAY 22, 1974, UESS
TIME WORKED, UNTIU CUOSURE PURSUANT TO ORS 6 5 6 . 2 7 8 AND TO AWARD
CUAIMANT* S COUNSEU AS A REASONABUE ATTORNEY'S FEE THE SUM EQUAU TO
2 5 PER CENT OF ANY ADD ITIONAU COMPENSATION FOR TEMPORARY TOTAU DIS
ABIUITY AND PERMANENT PART IAU DISABIUITY, NOT TO EXCEED 3 , 0 0 0 DOUUARS.

Referee e war a. york, on june 2 9 , 1976, heu a hearing on the

SOUE ISSUE OF WHETHER CUAIMANT WAS ENT1TUED TO CONTINUING MEDICAU
SERVICES UNDER THE PROVISIONS OF ORS 6 5 6 . 2 4 5 .

Pursuant to a ju gment or er of reman from the muutnomah

COUNTY CIRCUIT COURT. REFEREE YORK FOUND THAT CUAIMANT WAS ENTITUED
TO SUCH TREATMENT AND REMANDED THE CUAIM TO THE STATE ACCIDENT
INSURANCE FUND BY AN ORDER DATED AUGUST 1 1. 1 9 7 6 .

The RECORD MADE BEFORE REFEREE YORK DOES NOT CONTAIN SUFFICIENT

EVIDENCE FOR THE BOARD TO DECIDE WHETHER CUAIMANT IS OR IS NOT ENTITUED
TO THE OWN MOTION REUIEF WHICH HE SEEKS THEREFORE, THE BOARD CON
CUUDES THAT THIS MATTER SHOUUD BE REMANDED TO REFEREE YORK TO RECEIVE
EVIDENCE ON THE ISSUES OF CUAIMANT* S ENTITUEMENT TO CUAIM REOPENIN3
AND TEMPORARY TOTAU DISABIUITY BENEFITS AND CUAIMANT* S COUNSEU* S
ENTITUEMENT TO REASONABUE ATTORNEY* S FEES.

Upon concuusion of the hearing, referee york shauu cause to be

PREPARED AN ABSTRACT OF THE ENTIRE RECORD OF PROCEEDINGS AND FORWARD
IT TO THE BOARD TOGETHER WITH HIS RECOMMENDATIONS BASED THEREUPON.

z'

IS SO ORDERED.
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CASE NO. 75-4268 

CARL WILLIAMS, CLAIMANT 
EVOHL MALAGON, CLAIMANT'S ATTY. 
DEPT. OF JUSTICE, DEFENSE ATTY. 
REQUEST FOR REVIEW BY SAIF 

CROSS REQUEST FOR REVIEW BY CLAIMANT 

SEPTEMBER 10, 1976 

REVIEWED BY BOARD MEMBERS MOORE AND PHILLIPS. 

THE ST.ATE ACCIDENT INSURANCE FUND REQUESTS BOARD REVIEW OF THE 
REFEREE'S ORDER WHICH GRANTED CLAIMANT AN AWARD OF 24 0 DEGREES FOR 
75 PER CENT UNSCHEDULED DISABILITY AND 15 DEGREES FOR 1 0 PER CENT LOSS 
OF LEFT LEG. 

CLAIMANT CROSS APPEALS CONTENDING THAT HE IS PERMANENTLY AND 
TOTALLY DISABLED. 

CLAIMANT SUSTAINED A COMPENSABLE INJURY TO HIS LOW BACK AND 
LEF-T LEG ON JULY 5, 197 3, DIAGNOSED BY DR. VARNEY AS LUMBOSACRAL 
SPASM W 1TH SC IOTIC RADICULITIS 0 ACUTE. LEFT. 

ON SEPTEMBER I 2, 197 3 DR. SCHACHNER STATED CLAIMANT'S 'BASIC 

UNDERLYING .PROBLEMS IS CHRONIC DEGENERATIVE DISEASE' OF THE LUMBAR 

SPINE. 

ON APRIL 2, 1974 A PSYCHOLOGICAL EVALUATION FOUND CLAIMANT'S 
PSYCHOPATHOLOGY WAS ALMOST ENTIRELY DUE TO HIS ACCIDENT. DR. HICK
MAN FELT IT WAS IMPERATIVE TO HAVE CLAIMANT RETURNED TO WORK OR HIS 
EMOTIONAL CONDITION WOULD DETERIORATE. 

ON APRIL 5, 1974 CLAIMANT WAS SEEN BY THE BACK EVALUATION 
CLINIC WHICH DI_AGNOSED HERNIATED INTERVERTEBRAL DISC AT LS -St• ON 

JUNE 2 8, 197 4 DR, SCHACHNER EXPRESSED HIS OPINION THAT CLAIMANT'S 

PAIN WAS SECONDARY TO HIS DEGENERATIVE DISEASE, DEGENERATIVE ARTH
RITIS AND HIS OBESITY. 

A DE TERM I NATION ORDER OF AUGUST 1 9, 197 4 GRANTED CLAIMANT 8 0 
DEGREES FOR 2 5 PER CENT UNSCHEDULED LOW BACK DISA'31LITY AND 1 5 DEGREES 

FOR 1 0 PER CENT LOSS OF LEFT LEG. 

DR, LUCE, ON NOVEMBER 2 0, 197 4, REQUESTED CLAIMANT'S CLAIM 
BE REOPENED, HE FOUND DEFINITE NERVE ROOT DAMAGi:: ON THE LEFT. ON 
JANUARY 7, 1 975 PURSUANT TO A STIPULATION, CLAIMANT'S CLAIM WAS RE
OPENED. A MYELOGRAM WAS CONDUCTED WITH NO EVIDENCE OF NERVE ROOT 

DEFECT. DR, LU:::E FELT CLAIMANT COULD NOT RETURN TO TRUCK DRIVING, 

AN OCCUPATION THAT CLAIMANT HAS DONE FOR THE PAST TEN YEARS. HIS 

ONLY OTHER_ WORK HAS BEEN IN THE LOGGING INDUSTRY. 

DR, SCHA".:HNER IN HIS RE PORT OF APRIL 3 0, 197 5 RE ITERATED HIS 
PRIOR REPORTS THAT CLAIMANT'S BASIC PROBLEM WAS DEGENERATIVE DISEASE 
OF THE LUMBAR SPINE - HE FELT CLAIMANT COULD RETURN TO SEDENTARY 
OCCUPATIONS BUT HIS OSESITY MIGHT EVEN AFFECT HIS EMPLOYMENT ABILITIES 
AS IT HAS AGGRAVATED HIS PHYSICAL PROBLEMS. 

A SECOND DETERMINATION ORDER OF DECEMBER 2, 1975 GRANTED 
CLAIMANT TEMPORARY TOTAL DISABILITY COMPENSATION ONLY. 

CLAIMANT WAS SEEN BY THE VOCATIONAL REHABILITATION DIVISION 
BUT APPARENTLY HE TOLD THEM THAT HE COULD NOT TOLERATE A TRAINING 
PROGRAM. CLAIMANT DENIES THIS 0 

-2 2 3 -

WCB CASE NO. 75-4268 SEPTEMBER 10, 1976

CARL WILLIAMS, CLAIMANT
EVOHL MALAGON, CLAIMAN 'S A  Y.
DEP . OF JUS ICE, DEFENSE A  Y.
REQUES FOR REVIEW BY SAIF
CROSS REQUES FOR REVIEW BY CLAIMAN 

Reviewe by boar members moore an Phillips.

The state acci ent insurance fun requests
referee s or er which grante claimant an awar 
75 PER CENT UNSCHEDULED DISABILITY AND 15 DEGREES
OF LEFT LEG.

Claimant cross appeals conten ing that he is permanently an 
TOTALLY DISABLED.

Claimant sustaine a compensable injury to his low back an 

LEFT LEG ON JULY 5 , 1 97 3 , DIAGNOSED BY DR. VARNEY AS LUMBOSACRAL
SPASM WITH SCIOTIC RADICULITIS, ACUTE. LEFT.

On SEPTEMBER 12, 1 9 7 3 DR. SCHACHNER STATED CLAIMANT'S 'BASIC
UNDERLYING PROBLEMS IS CHRONIC DEGENERATIVE DISEASE' OF THE LUMBAR
SPINE.

On APRIL 2, 1 9 7 4 A PSYCHOLOGICAL EVALUATION FOUND CLAIMANT'S

PSYCHOPATHOLOGY WAS ALMOST ENTIRELY DUE TO HIS ACCIDENT. DR. HICK
MAN FELT IT WAS IMPERATIVE TO HAVE CLAIMANT RETURNED TO WORK OR HIS
EMOTIONAL CONDITION WOULD DETERIORATE.

On APRIL 5, 1 9 7 4 CLAIMANT WAS SEEN BY THE BACK EVALUATION

CLINIC WHICH DIAGNOSED HERNIATED INTERVERTEBRAL DISC AT L5 SI. ON
JUNE 2 8 , 1 9 7 4 DR. SCHACHNER EXPRESSED HIS OPINION THAT CLAIMANT'S
PAIN WAS SECONDARY TO HIS DEGENERATIVE DISEASE, DEGENERATIVE ARTH
RITIS AND HIS OBESITY.

A DETERMINATION ORDER OF AUGUST 1 9 , 1 9 7 4 GRANTED CLAIMANT 8 0

DEGREES FOR 2 5 PER CENT UNSCHEDULED LOW BACK DISABILITY AND 15 DEGREES
FOR 10 PER CENT LOSS OF LEFT LEG.

Dr. LUCE, ON NOVEMBER 2 0 , 1 9 7 4, REQUESTED CLAIMANT'S CLAIM

BE REOPENED. HE FOUND DEFINITE NERVE ROOT DAMAGE ON THE LEFT. ON
JANUARY 7 , 1 9 7 5 PURSUANT TO A STIPULATION, CLAIMANT' S CLAIM WAS RE
OPENED. A MYELOGRAM WAS CONDUCTED WITH NO EVIDENCE OF NERVE ROOT
DEFECT. DR. LUCE FELT CLAIMANT COULD NOT RETURN TO TRUCK DRIVING,
AN OCCUPATION THAT CLAIMANT HAS DONE FOR THE PAST TEN YEARS. HIS
ONLY OTHER WORK HAS BEEN IN THE LOGGING INDUSTRY.

Dr. SCHACHNER IN HIS REPORT OF APRIL 3 0 . 1 97 5 REITERATED HIS
PRIOR REPORTS THAT CLAIMANT'S BASIC PROBLEM WAS DEGENERATIVE DISEASE
OF THE LUMBAR SPINE HE FELT CLAIMANT COULD RETURN TO SEDENTARY
OCCUPATIONS BUT HIS OBESITY MIGHT EVEN AFFECT HIS EMPLOYMENT ABILITIES
AS IT HAS AGGRAVATED HIS PHYSICAL PROBLEMS.

A SECOND DETERMINATION ORDER OF DECEMBER 2, 1975 GRANTED

CLAIMANT TEMPORARY TOTAL DISABILITY COMPENSATION ONLY.

Claimant was seen by the vocational rehabilitation  ivision
BU APPAREN LY HE  OLD  HEM  HA HE COULD NO  OLERA E A  RAINING
PROGRAM. CLAIMAN DENIES  HIS.

BOARD REVIEW OF  HE
OF 240 DEGREES FOR
FOR 1 0 PER CEN LOSS
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REFEREE FOUND LITTLE OBJECTIVE PHYSICAL FINDINGS FOR CLAIM
ANT'S COMPLAINTS. CLAIMANT'S PRIMARY PROBLEM IS DEGENERATIVE DISEASE 
OF THE LUMBAR SPINE. HE ALSO FOUND CLAIMANT LACKED MOTIVATION TO 
RETURN TO ANY WORK. 

THE REFEREE CONCLUDED, BASED ON THE FACT THAT CLAIMANT CANNOT 
RETURN TO HIS BASIC OCCUPATION, THAT HE HAS A SUBSTANTIAL LOSS OF 
WAGE EARNING CAPACITY - HOWEVER CLAIMANT'S CONTENTION OF PERMANENT 
TOTA!- DISABILITY WAS NOT JUSTIFIED BY THE EVIDENCE, HE GRANTED CLAIMANT 
75 PER CENT UNSCHEDULED LOW BACK DISABILITY. 

THE BOARD, ON OE NOVO REVIEW, DISAGREES WITH THE ASSESSMENT 
OF CLAIMANT'S LOSS OF EARNING CAPACITY MADE BY THE REFEREE. 

THE BOARD AGREES THAT CLAIMANT IS NOT PERMANENTLY AND TOTALLY 
DISABLED - IN FACT, CLAIMANT HAS RESOURCES AVAILABLE TO HIM WHICH 
WOULD ENABLE HIM TO RETURN TO SEDENTARY TYPE JOB. THE BOARD FINDS 
THAT THE MEDICAL EVIDENCE SHOWS LITTLE OBJECTIVE FINDINGS AND :'.;ON
CLU0ES, B.ASED ON THE FACT THAT CLAIMANT COULD WORK BUT LACKS MOTI
VATION, THAT AN AWARD OF 5 0 PER CENT ADEQUATELY COMPENSATES FOR 
HIS LOSS OF WAGE EARNING CAPACITY. THE AWARD FOR CLAIMANT'S SCHED
ULED INJURY GRANTED BY THE DETERMINATION ORDER OF AUGUST 1 9 • 1974 
WILL NOT BE DISTURBED. 

ORDER 

THE ORDER OF THE RE FE REE, DATE0 APRIL 1 3, 197 6, IS MODI FIE �, 

CLAIMANT IS AWARDED 160 DEGREES OF A MAXIMUM OF 3 2 0 DEGREES 
FOR UNSCHEDULED DISABILITY. THIS IS IN LIEU OF THE REFEREE'S ORDER OF 
APRIL 1 3, 1976, WHICH IN ALL OTHER RESPECTS JS AFFIRMED, 

WCB CASE NO. 75-5301 

BLANCHE SIEWELL, CLAIMANT 
CAMERON C, THOM, CLAIMANT'S ATTY, 
KEITH D, SKELTON, DEFENSE ATTY, 
REQUEST FOR REVIEW BY CLAIMANT 

SEPTEMBER 10, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE. 

CLAIMANT, REQUESTS BOARD REVIEW OF THE REFEREE'S ORDER WHICH 
AFFIRMED THE EMPLOYER'S DENIAL OF OCTOBER 1 7, 197 5. 

CLAIMANT, 61 YEARS OLD AT THE TIME OF HER ALLEGED INJURY, HAD 
WORKED FOR THE EMPLOYER FOR 1 6 YEARS IN THE DRAPERY DEPARTMENT 
WHICH REQUIRED HER TO LIFT BOLTS OF MATERIAL, ON SEPTEMBER 18, 1975 
SHE FELT A SHARP PAIN IN HER RIGHT SHOULDER AND ARM WHILE LIFTING 
A BOLT OF MATERIAL. CLAIMANT SAW DR 0 PENNINGTON ON SEPTEMBER 1 5, 
WHO REFERRED HER TO DR 0 PERRY, AN ORTHOPEDIC PHYSICIAN, 

OR, PERRY'\s DIAGNOSED AN 'OLD RUPTURE, LONG HEAD BICEPS TENDON 
RIGHT'• CLAIMANT HAS HA'.:> PAIN IN HER RIGHT SHOULDER FOR A FEW YEARS 
AND HER RIGHT ARM IS MISSHAPED, IN HIS FIRST AND SECOND REPORTS, 
OR, PERRY SAID CLAIMANT MADE NO MENTION OF A TRAUMATIC EVENT OCCUR
RING OTHER THAN A FALL WHILE PICKING BLACKBERRIES. 

ON OCTOBER I 7, 197 5 THE EMPLOYER DENIED CLAIMANT'S CLAIM, 

FOLLOWING THIS DENIAL DR, PERRY ATTEMPTED TO CLARIFY HIS CHART 
NOTES ANO SAID CLAIMANT HAD GIVEN HIM A HISTORY OF PAIN IN HER SHOULDER 

-2 2 4 -

The referee foun little objective physical fin ings for claim
ant s COMPLAINTS. CLAIMANT'S PRIMARY PROBLEM IS DEGENERATIVE DISEASE
OF THE LUMBAR SPINE. HE ALSO FOUND CLAIMANT LACKED MOTIVATION TO
RETURN TO ANY WORK.

The referee co cluded, based o the fact that claima t ca  ot
RETURN TO HIS BASIC OCCUPATION, THAT HE HAS A SUBSTANTIAL LOSS OF
WAGE EARNING CAPACITY HOWEVER CLAIMANT'S CONTENTION OF PERMANENT
TOTAL DISABILITY WAS NOT JUSTIFIED BY THE EVIDENCE. HE GRANTED CLAIMANT
75 PER CENT UNSCHEDULED LOW BACK DISABILITY.

The boar , on  e novo review,  isagrees with the assessment
of claimant s loss of earning capacity ma e by the referee.

The boar agrees that claimant is not permanently an totally

DISABLED IN FACT, CLAIMANT HAS RESOURCES AVAILABLE TO HIM WHICH
WOULD ENABLE HIM TO RETURN TO SEDENTARY TYPE JOB. THE BOARD FINDS
THAT THE MEDICAL EVIDENCE SHOWS LITTLE OBJECTIVE FINDINGS AND CON
CLUDES, BASED ON THE FACT THAT CLAIMANT COULD WORK BUT LACKS MOTI
VATION, THAT AN AWARD OF SO PER CENT ADEQUATELY COMPENSATES FOR
HIS LOSS OF WAGE EARNING CAPACITY. THE AWARD FOR CLAIMANT' S SCHED
ULED INJURY GRANTED B Y THE DE TE R M I N AT I ON OR DE R OF AUGUST 1 9 , 1974
WILL NOT BE DISTURBED.

ORDER

The order of the referee, dated April 13, 1 97 6 , is modified.

Claima t is awarded 160 degrees of a maximum of 320
FOR UNSCHEDULED DISABILITY. THIS IS IN LIEU OF THE REFEREE'
APRIL 1 3 , 1 9 7 6, WHICH IN ALL OTHER RESPECTS IS AFFIRMED.

WCB CASE NO. 75-5301 SEPTEMBER

BLANCHE SIEWELL, CLAIMANT
CAMERON C. THOM, CLAIMANT'S ATTY.
KEITH D. SKELTON, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewe by boar members wilson an moore.

Claimant, requests boar review of the referee s or er which
AFFIRMED THE EMPLOYER' S DENIAL OF OCTOBER 1 7, 1 9 7 5 .

Claimant, 6 1 years ol at the time of her allege injury, ha 

WORKED FOR THE EMPLOYER FOR 16 YEARS IN THE DRAPERY DEPARTMENT
WHICH REQUIRED HER TO LIFT BOLTS OF MATERIAL. ON SEPTEMBER 18, 1975
SHE FELT A SHARP PAIN IN HER RIGHT SHOULDER AND ARM WHILE LIFTING
A BOLT OF MATERIAL. CLAIMANT SAW DR. PENNINGTON ON SEPTEMBER 15,
WHO REFERRED HER TO DR. PERRY, AN ORTHOPEDIC PHYSICIAN.

Dr. PERRY'S DIAGNOSED AN 'OLD RUPTURE, LONG HEAD BICEPS TENDON

right', claima t has had pai i her right shoulder for a few years
AND HER RIGHT ARM IS MISSHAPED. IN HIS FIRST AND SECOND REPORTS,
DR. PERRY SAID CLAIMANT MADE NO MENTION OF ATRAUMATIC EVENT OCCUR
RING OTHER THAN A FALL WHILE PICKING BLACKBERRIES.

On OCTOBER 1 7 . 1 9 7 5 THE E MPLOYER DEN IE D CLA1 MANT' S CLAI M .

Following this  enial  r. perry attempte to clarify his chart

NOTES AND SAID CLAIMANT HAD GIVEN HIM A HISTORY OF PAIN IN HER SHOULDER

DEGREES
S ORDER OF

10, 1976
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WHILE AT WORK - AND LATER THAT SHE TOLD HIM THE PAIN WAS IN HER ARM 
NOT HER SHOULDER. 

THE REFEREE FOUND DR. PERRY'S CHANGING OF HIS CHART NOTES SUS
PECT, THAT HE HAD OBVIOUSLY MADE AN EFFORT TO ASSIST THIS CLAIM, 

THE REFEREE CONCLUDED THAT THE BURDEN OF PROOF WAS UPON CLAIM
ANT AND SHE HAS FAILED THRO'JGH THE MEDICAL EVIDENCE TO SUSTAIN THAT 
BURDEN AND HE AFFIRMED THE EMPLOYER'S DENIAL. 

THE BOARD, ON DE NOVO REVIEW, AFFIRMS THE REFEREE'S ORDER, 

ORDER 

THE ORDER OF THE REFEREE, DATED APRIL 5, 197 6, IS AFFIRMED. 

WCB CASE NO. 76-1120 

MOU IN, SALLOUM, CLAIMANT 
JAMES HU.EGLI, CLAIMANT'S ATTY, 
MARSHALL CHENEY, DEFENSE-ATTY. 
ORDER ON RE MAND 

SEPTEMBER 10, 1976 

ONAUGUST 25, 1976 CLAIMANT'S COUNSEL FORWARDED A REPORT 
FROM DR, ROBERT E, BERSELLI, DATED AUGUST 9, 197 6, AND REQUESTED 
THAT THE ABOVE ENTITLED MATTER BE REMANDED TO REFEREE JOHN MCLEOD 
FOR CONSIDERATION OF SAID REPORT. 

0N AUGUST 30, 1976 THE BOARD WAS ADVISED BY COUNSEL FOR THE 
EMPLOYER THAT IT OBJECTED TO THE REQUEST, BUT IN THE EVENT THE 

MATTER WAS REMANDED THAT THE EMPLOYER DESIRED TO RESERVE ITS RIGHT 

TO PERSONALLY DEPOSE AND E_XA!VIINE DR, BERSELLI. 

THE BOARD, AFTER DUE CONSIDERATION, FINDS THAT TO INSURE A FULL 
AND COMPLETE RECORD, DR, BERSELLI' S REPORT SHOULD BE REMANDED TO 
REFEREE MCLEOD FOR HIS CONSIDERATION .AND THAT THE EMPLOYER BE GIVEN 

THE RIGHT TO PERSONALLY DEPOSE ANO EXAMINE DR. BERSELLI, 

ORDER 

THE R.EPORT FRdM DR. ROBERT E, BERSELLI, DATED AUGUST 9, 1976, 
IS REMANDED TO REFEREE JOHN MCLEOD WHO IS ALSO DIRECTED TO ALLOW 

THE EMPLOYER, JELCO, INC,, TO DEPOSE DR, BERSELLI, THE REFEREE MAY 
GIVE CONSIDERATION TO BOTH DR, BERSELLI' S REPORT AND HIS DEPOSITION 
AND 1 THEREAFTER, BASED UPON SUCH CONSIDERATION, SHALL EITHER MODIFY 

OR REAFFIRM HIS PRIOR ORDER BY ENTERING AN ORDER WHICH SHALL BE CON
SIDERED AS AN APPEALABLE ORDER, PURSUANT TO ORS 6 5 6 • 2 8 9. 

-2 2 5 -

WHILE AT WORK AND LATER THAT SHE TOLD HIM THE PAIN WAS IN HER ARM
NOT HER SHOULDER.

The referee foun  r. perry's changing of his chart notes sus

pect, THAT HE HAD OBVIOUSLY MADE AN EFFORT TO ASSIST THIS CLAIM.

The referee conclu e that the bur en of proof was upon claim

ant AND SHE HAS FAILED THROUGH THE MEDICAL EVIDENCE TO SUSTAIN THAT
BURDEN AND HE AFFIRMED THE EMPLOYER'S DENIAL.

The boar , on  e novo review, affirms the referee's or er.

ORDER
The ORDER OF THE REFEREE, DATED APRIL 5 , I 9 7 6 , IS AFFIRMED.

WCB CASE NO. 76-1120 SEPTEMBER 10, 1976

MOUIN SALLOUM, CLAIMANT
JAMES HUEGLI, CLAIMANT'S ATTY.
MARSHALL CHENEY. DEFENSE ATTY.
ORDER ON REMAND

On AUGUST 2 5, 1 9 76 CLAIMANT'S COUNSEL FORWARDED A REPORT

FROM DR. ROBERT E. BERSELLI, DATED AUGUST 9 , 1 97 6, AND REQUESTED
THAT THE ABOVE ENTITLED MATTER BE REMANDED TO REFEREE JOHN MCLEOD
FOR CONSIDERATION OF SAID REPORT.

On AUGUST 3 0 , 1 9 7 6 THE BOARD WAS ADVISED BY COUNSEL FOR THE

EMPLOYER THAT IT OBJECTED TO THE REQUEST, BUT IN THE EVENT THE
MATTER WAS REMANDED THAT THE EMPLOYER DESIRED TO RESERVE ITS RIGHT
TO PERSONALLY DEPOSE AND EXAMINE DR. BERSELLI.

The BOARD, AFTER DUE CONSIDERATION, FINDS THAT TO INSURE A FULL
AND COMPLETE RECORD, DR. BERSELLI1 S REPORT SHOULD BE REMANDED TO
REFEREE MCLEOD FOR HIS CONSIDERATION AND THAT THE EMPLOYER BE GIVEN
THE RIGHT TO PERSONALLY DEPOSE AND EXAMINE DR. BERSELLI.

ORDER
The REPORT FROM DR. ROBERT E. BERSELLI, DATED AUGUST 9 , I 9 7 6 ,

IS REMANDED TO REFEREE JOHN MCLEOD WHO IS ALSO DIRECTED TO ALLOW
THE EMPLOYER, JELCO, INC. , TO DEPOSE DR. BERSELLI. THE REFEREE MAY
GIVE CONSIDERATION TO BOTH DR. BERSELLI1 S REPORT AND HIS DEPOSITION
AND, THEREAFTER, BASED UPON SUCH CONSIDERATION, SHALL EITHER MODIFY
OR REAFFIRM HIS PRIOR ORDER BY ENTERING AN ORDER WHICH SHALL BE CON
SIDERED AS AN APPEALABLE ORDER, PURSUANT TO ORS 656.289.
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CASE NO. 75-494 

THE BENC:FICIARIES OF 

BILLY J. MANNING, DECEASED 
ROLF OLSON, CLAIMANT' S ATTY. 

DEPT, OF JUSTICE, DEFENSE ATTY. 
REQUEST FOR REVIEW BY BENEFICIARIES 

SEPTEMBER 10, 1976 

REVIEWED BY BCJARD MEMBSRS WILSON AND MOORE. 

THE BENEFICIARIES OF THE DSCEASED WORKMAN, HEREINAFTER REFERRED 
TO AS CLAIMANT, SEEK REVIEW BY THE BOARD OF TH.E REFEREE'S ORDER WHICH 
AFFIRMED THE STATE ASCIDENT INSURANCE FUND'S DENIAL OF THE CLAIM FOR 

COMPENSATION FOR A FATALITY. 

0N DECEMBER 18, 1974 BILLY J. MANNING, AN IRON WORKER FELL 25 
FEET FROM A STEEL GIRT LANDING ON A ':ONCRETE SLAB. THE WEATHER WAS 
RAINY AND COLD AND UNDOUBTEDLY THE GIRTS WERE SLIPPERY. THERE WERE 
NUMEROUS PIECES OF EQ:.JIPMENT WORKING IN THE AREA AND THE AqEA WAS 
FULL OF NOISE REQUIRING MANNING AND HIS CO-WORKER TO CONVERSE BY 
YELLING. THE CO-WORKER DIDN'T ACTUALLY WITNESS THE INCEPT OF THE 
FALL AND NO OUTCRY WAS HEARD 0 THE CO-WORKER RAN DOWN TO MANNING 
WHO WAS LYING FACE DOWN•IN A POOL OF WATER, STILL BREATHINS AND 
BLEEDING FROM HIS MOUTH, EARS AND NOSE, WHEN THE AMBULANCE ARRIVED 
APPROXIMATELY TEN TO FIFTEEN MINUTES LATER, MANNING WAS STILL 
BREATHING SUT SHORTLY THEREAFTER HE EXPIRED. 

THE FOLLOWING DAY AN AUTOPSY WAS PERFORMED WHICH REVEALED NO 
EVIDENCE OF INJURY IN ANY PORTION OF THE SCALP NO FRACTURES OF THE 
VAULT, RIBS OR EXTERNAL FRACTURES. THERE WAS A SLIGHT AREA OF DEEP 
BRUISING IN THE MID-PORTION OF THE STERNUM. THE MYOCARDIAM SHOWED 
NO EVIDENCE OF OLD OR RECENT MYOGAqDIAL INFARCTION, THE ANTERIOR 
DSSCENDING CORONARY ARTERY AND THE POSTERIOR CORONARY ARTERY BOTH 
HAD EVIDENCE OF HEMMORHAGING. THE PATHOLOGICAL DIAGNOSIS WAS MUL
TIPLE EXTERNAL BODILY INJURIES, ADVAN:::ED CORONARY ARTERIOSCLEROSIS. 
DR. MC MILAN, THE PATHOLOGIST, CONCLUDED THE INJURY SU STAI NED IN THE 
FALL WAS NOT SUFFICIENT NATURE TO PRODUCE SUDDEN DEATH 0 THE CORO
NARY ARTERY SYSTEM SHOWED SUFFICIENT DISEASE TO'ACCOUNT FOR S_UDDEN 
DEATH, THEREFORE, HE FURTHER CONCLUDED THAT DEATH WAS DUE TO CORO
NARY ARTERIOSCLEROSIS WITH OCCLUSION, THAT THE TIME OF DEATH WAS 
APPROXIMATELY 9 • 3 0 A, M, AND THE CAUSE OF DEATH WAS CARDIAC ARRHYTH
MIA CAUSING DIZZINESS WHICH RESULTED IN THE FALL. 

DR. ROB INHOLD, AFTER REVIEW I NS THE RECORD, CONCLUDED THAT THE 
FALL WOULD BE COMPATIBLE WITH ACUTE CARDIAC ARRHYTHMIA - THE DECEASSD 
WORKMAN HAD HAD SEVERE CORONARY ARTERY DIS~ASE. HE ALSO CONCLUDED 
THAT IN THE ABSENCE OF ANY UNUSUAL OR SPECIFIC EVENTS OCCURRING PRIOR 
TO THE DEATH THAT THE DECEASED WORKMAN'S PHYSICAL ACTIVITIES WHILE 
ENCOMPASSING RATHER SC::VERE EXERTION, WERE PROBABLY COINCIDENTAL AND 
NOT CONTRIBUTORY TO THE CARDIAC ARRHYTHMIA. 

0R. GROSSMAN, AFTER REVIEWING THE RECORDS, CONCLUDED THAT THE 
FALL TO THE CONCRETE SLAB WAS A SIGNIFICANT FACTOR, WHEN MANNING 
FELL HE LANDED FACE DOWN WITH A BLOW TO THE CHEST AND THIS COULD 
CAUSE THE RARE SITUATION OF TWO SIMULTANEOUS HEMORRHAGES. A HEMOR-
RHAGE IN THE ARTERIES CAN HAPPEN WHERE THERE IS NO KNOWN TRAUMA BUT 
IT IS VERY UNCOMMON TO HAVE TWO SUCH HEMORRHAGES SIMULTANEOUSLY, 
DR 0 GROSSMAN COULD NOT SAY W 1TH ANY GREAT CERTAINTY WHEN THE OCCLU
SION TOOK PLACE BUT IT COULD HAVE CAUSED CLAIMANT TO BECOME DIZZY AND 

FALL - HE FELT THAT EXERTION IN CLIMBING COULD HAVE CAUSED THE OCCLU-
SION CONTRIBUTING TO THE CORONARY THROMBOSIS. HIS OPINION WAS THAT 
THE DECEASED WORKMAN MAY HAVE SIMPLY SLIPPED AND FALLEN OR THAT 
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WCB CASE NO. 75-494 SEPTEMBER 10, 1976

THE BENEFICIARIES OF
BILLY J. MANNING, DECEASED
ROLF OLSON, CLAIMANT'S ATTY.

DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR RE IEW BY BENEFICIARIES

Reviewe by boar members wilson an moore.

The beneficiaries of the  ecease workman, hereinafter referre 

TO AS CLAIMANT, SEEK RE IEW BY THE BOARD OF THE REFEREE'S ORDER WHICH
AFFIRMED THE STATE ACCIDENT INSURANCE FUND'S DENIAL OF THE CLAIM FOR

COMPENSATION FOR A FATALITY.

On DECEMBER 1 8 , 1 974 BILLY J. MANNING. AN IRON WORKER FELL 25

FEET FROM A STEEL GIRT LANDING ON A CONCRETE SLAB. THE WEATHER WAS
RAINY AND COLD AND UNDOUBTEDLY THE GIRTS WERE SLIPPERY. THERE WERE
NUMEROUS PIECES OF EQUIPMENT WORKING IN THE AREA AND THE AREA WAS
FULL OF NOISE REQUIRING MANNING AND HIS CO-WORKER TO CON ERSE BY
YELLING. THE CO-WORKER DIDN'T ACTUALLY WITNESS THE INCEPT OF THE

FALL AND NO OUTCRY WAS HEARD. THE CO-WORKER RAN DOWN TO MANNING
WHO WAS LYING FACE DOW N IN A POOL OF WATER, STILL BREATHING AND
BLEEDING FROM HIS MOUTH, EARS AND NOSE. WHEN THE AMBULANCE ARRI ED
APPROXIMATELY TEN TO FIFTEEN MINUTES LATER. MANNING WAS STILL
BREATHING BUT SHORTLY THEREAFTER HE EXPIRED.

The following  ay an autopsy was performe which reveale no

E IDENCE OF INJURY IN ANY PORTION OF THE SCALP NO FRACTURES OF THE
 AULT, RIBS OR EXTERNAL FRACTURES. THERE WAS A SLIGHT AREA OF DEEP
BRUISING IN THE MID-PORTION OF THE STERNUM. THE MYOCARD1AM SHOWED
NO E IDENCE OF OLD OR RECENT MYOCARDIAL INFARCTION, THE ANTERIOR
DESCENDING CORONARY ARTERY AND THE POSTERIOR CORONARY ARTERY BOTH
HAD E IDENCE OF HE M MOR HAG 1 N G. THE PATHOLOGICAL DIAGNOSIS WAS MUL
TIPLE EXTERNAL BODILY INJURIES, AD ANCED CORONARY ARTERIOSCLEROSIS.
DR. MCMILAN, THE PATHOLOGIST, CONCLUDED THE INJURY SUSTAINED IN THE
FALL WAS NOT SUFFICIENT NATURE TO PRODUCE SUDDEN DEATH. THE CORO
NARY ARTERY SYSTEM SHOWED SUFFICIENT DISEASE TO ACCOUNT FOR SUDDEN
DEATH, THEREFORE, HE FURTHER CONCLUDED THAT DEATH WAS DUE TO CORO
NARY ARTERIOSCLEROSIS WITH OCCLUSION, THAT THE TIME OF DEATH WAS
APPROXIMATELY 9.3 0 A. M. AND THE CAUSE OF DEATH WAS CARDIAC ARRHYTH
MIA CAUSING DIZZINESS WHICH RESULTED IN THE FALL.

Dr. robi hold, after reviewi g the record, co cluded that the
FALL WOULD BE COMPATIBLE WITH ACUTE CARDIAC ARRHYTHMIA THE DECEASED
WORKMAN HAD HAD SE ERE CORONARY ARTERY DISEASE. HE ALSO CONCLUDED
THAT IN THE ABSENCE OF ANY UNUSUAL OR SPECIFIC E ENTS OCCURRING PRIOR
TO THE DEATH THAT THE DECEASED WORKMAN'S PHYSICAL ACTI ITIES WHILE
ENCOMPASSING RATHER SE ERE EXERTION, WERE PROBABLY COINCIDENTAL AND
NOT CONTRIBUTORY TO THE CARDIAC ARRHYTHMIA.

Dr. GROSSMAN, AFTER RE IEWING THE RECORDS, CONCLUDED THAT THE

FALL TO THE CONCRETE SLAB WAS A SIGNIFICANT FACTOR. WHEN MANNING
FELL HE LANDED FACE DOWN WITH A BLOW TO THE CHEST AND THIS COULD
CAUSE THE RARE SITUATION OF TWO SIMULTANEOUS HEMORRHAGES. A HEMOR
RHAGE IN THE ARTERIES CAN HAPPEN WHERE THERE IS NO KNOWN TRAUMA BUT
IT IS  ERY UNCOMMON TO HA E TWO SUCH HEMORRHAGES SIMULTANEOUSLY.
DR. GROSSMAN COULD NOT SAY WITH ANY GREAT CERTAINTY WHEN THE OCCLU
SION TOOK PLACE BUT IT COULD HA E CAUSED CLAIMANT TO BECOME DIZZY AND
FALL HE FELT THAT EXERTION IN CLIMBING COULD HA E CAUSED THE OCCLU
SION CONTRIBUTING TO THE CORONARY THROMBOSIS. HIS OPINION WAS THAT
THE DECEASED WORKMAN MAY HA E SIMPLY SLIPPED AND FALLEN OR THAT
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MIGHT HAVE HAD AN OCCLUSION OR CARDIAC ARRHYTHMIA PRIOR TO THE 
FALL WHICH CAUSED THE FALL·- HE WAS MORE INCLINED TOWARD THE BE.:_ 
LIEF THAT THE DECEASED WORKMAN HAD HAD A HEART PROBLEM THAT CAUSED 
HIS FALL AND HE FELT THAT THE FALL CAUSED THE HEMORRHAGING WHICH 
.CREATED THE GREATEST DAMAGE AND HASTENED AND CONTRIBUTED TO HIS 
DEATH. 

'THE REFEREE IN ATTEMPTING TO DETERMINE WHETHER THIS WAS A SITU

ATION OF A SIMPLE SLIP AND FALL ACCIDENT OR WHETHER THE DECEASED 
WORKMAN HAD HAD AN OCCLUSION OR CARDIAC ARRHYTHMIA PRIOR TO THE FALL 

WHICH HAD CAUSED HIS DEATH, FOUND NO EVIDENCE THAT THE INITIAL WORK 
ACTIVITIES OF THE DECEASED WORKMAN OR ANY EXERTION IN CLIMBING TO THE 

POINT FROM WHICH HE HAD FALLEN HAD ANY COMPENSABLE INFLUENCE. 

THE REFEREE CONCLUDED THAT HAD EXERTION IN CLIMBING TO THE SPOT 
FROM WHICH THE DECEASED WORKMAN HAD FALLEN THEN THE SITUATION MIGHT 
HAVE BEEN ONE IN WHICH THE EMPLOYMENT CONDITION PRECIPITATES A CONDI
TION AND WHICH BUT FOR THE WORK STRESS MIGHT HAVE GONE ON FUNCTIONING 

REASONABLY WELL FOR AN INDS:FINITE TIME - HOWEVER, HERE THE PRE-EXIST
ING iNFIRMITY RESULTING IN THE FATAL CORONARY OCCLUSION OCCURRED PRIOR 

TO THE EMPLOYMENT CONDITION, THC: FALL. HE CONCLUDED THAT THE FALL 
WAS N:::>T OF SUFFICIENT GRAVITY TO CAUSE DEATH - THE MOST THAT COULD 

BE: SAID IS THAT IT MAY HAVE HASTENED IT TO SOME DEGREE. 

THE BOARD, ON DE NOVO REVIEW• DISAGREES WITH THE REFEREE'S 

CONCLUSIONS. THE BOARD FINDS AMPLE EVIDENCE INDICATING THAT THE FALL 
ITSELF WAS CAUSED BY THE WORKING CONDITIONS, 10 E., THE WEATHER WAS 

RAINY AND COLD AND THE STEEL GIRTS WERE SLIPPERY - FURTHERMORE, THE 
DECEASED WORKMAN' s co.:.woRKE-R TESTIFIED THAT HE AND THE DECEASED 

WORKMAN HAD MUD ON TH-='.IR BOOTS. IT IS UNCONTRADICTED THAT CLAIMANT 

FELL APPROXIMATELY Z 5 FEET AND LANDED FACE DOWN ON A CONCRETE SLAB. 
THE PATHOLOGIST IN HIS AUTOPSY REPORT EXPRESSED HIS OPINION THAT THE 

INJURY SUSTAINED IN TH-='. FALL WERE NOT OF SUFFICIENT NATURE TO PRODUCE 
SUDDEN DEATH. DR 0 GROSSMAN WAS OF A DIAMETRICALLY OPPOSED OPINION. 

HE FELT IT WAS VERY SIGNIFICANT FACTOR IN CONTRIBUTING TO THE DEATH AND 
THAT WHILE THERE WAS NO EVIDENCE IN THE A 1JTOPSY REPORT TO CONFIRM 

IT HE SAID H.E WOULD BE VERY SURPRISED IF THE DECEASED WORKMAN HAD NOT 

SUFFERED A FRACTURED NECK. THE AUTOPSY REPORT WAS CONCERNED PRI

MARILY WITH BRAIN OR HEART DAMAGE AND APPARENTLY THE PATHOLOGIST 
MADE NO EXAMINATION OF CLAIMANT'S NECK TO ASCERTAIN WHETHER THERE 

HAD BEEN A FRACTURE OF THE NECK OR CERVICAL SPINE. THE EVIDENCE, AS 
_A WHOLE, INDICATES THAT THE FALL WAS COMPATIBLE WITH THE WET, MUDDY 
AND SLIPPC:RY WORKING CONDITIONS AND VERY WELL COULD HAVE CAUSED THE 
FALL WHICH COMBINED WITH THE PRE:-EXISTING HEART CONDITION RESULTED 

IN DEATH. 

0R. GROSSMAN TESTIFIED THAT THE FORCE OF SEVERE BLOW TO THE 
CHEST SUPERIMPOSED UPON A PRE-EXISTING ARTERIOSCLEROTIC HEART DISEASE 

PROBABLY CAUSED THE TWO SIMULTANEOUS ACUTE HEMORRHAGES IN THE CORO
NARY ARTERIES, AN EXTREMELY RARE THING. THERE WAS A SMALL BUT DE!c.P 
BRUISE IN THE STERNUM AREA AND IT WAS HIS OPINION THAT THE MOST LOGICAL 

CAUSE OF DEATH WAS SEVERE BLOW TO THE CHEST AS A RESULT OF THE FALL 0 

OR. MCMILAN, AFTER LISTENING TO THE TESTIMONY AT THE HEARING. 
STATED THAT HE AGREED WITH DR. GROSSMAN THAT .THE SIMULTANEOUS HEM

ORRHAGING IN THE TWO CORONARY ARTERIES WAS AN EXTREMELY RARE THING 

AND THAT THE FALL COULD VERY WELL HAVE CONTRIBUTED TO IT AS THERE 
HAD TO BE A TREMENDOUS AMOUNT OF ENERGY DISSIPATED. WHEN THIS 

ENERGY IS DISSIPATED IN THE CHEST AREA, AS EVIDENCED BY THE BRUISING 

OVER THE STERNUM, THAT ENERGY IS DISSIPATED THROUGHT THE WHOLE CHEST 

AREA AND, THE ARTERIES BEING PREVIOUSLY DAMAGED BY ARTERIOSCLEROSIS. 
IT WOULD BE VERY ll"IDERSTANDABLE THAT THE PRESSURE COULD CAUSE A 

BLOWOUT IN THOSE ARE AS 0 
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HE MIGHT HA E HAD AN OCCLUSION OR CARDIAC ARRHYTHMIA PRIOR TO THE
FALL WHICH CAUSED THE FALL HE WAS MORE INCLINED TOWARD THE BE
LIEF THAT THE DECEASED WORKMAN HAD HAD A HEART PROBLEM THAT CAUSED
HIS FALL AND HE FELT THAT THE FALL CAUSED THE HEMORRHAGING WHICH
CREATED THE GREATEST DAMAGE AND HASTENED AND CONTRIBUTED TO HIS
DEATH.

The REFEREE IN ATTEMPTING TO DETERMINE WHETHER THIS WAS A SITU

ATION OF A SIMPLE SLIP AND FALL ACCIDENT OR WHETHER THE DECEASED
WORKMAN HAD HAD AN OCCLUSION OR CARDIAC ARRHYTHMIA PRIOR TO THE FALL
WHICH HAD CAUSED HIS DEATH, FOUND NO E IDENCE THAT THE INITIAL WORK
ACTI ITIES OF THE DECEASED WORKMAN OR ANY EXERTION IN CLIMBING TO THE
POINT FROM WHICH HE HAD FALLEN HAD ANY COMPENSABLE INFLUENCE.

The referee co cluded that had exertio i climbi g to the spot
FROM WHICH THE DECEASED WORKMAN HAD FALLEN THEN THE SITUATION MIGHT
HA E BEEN ONE IN WHICH THE EMPLOYMENT CONDITION PRECIPITATES A CONDI
TION AND WHICH BUT FOR THE WORK STRESS MIGHT HA E GONE ON FUNCTIONING
REASONABLY WELL FOR AN INDEFINITE TIME HOWE ER, HERE THE PRE-EXIST
ING INFIRMITY RESULTING IN THE FATAL CORONARY OCCLUSION OCCURRED PRIOR
TO THE EMPLOYMENT CONDITION, THE FALL. HE CONCLUDED THAT THE FALL
WAS NOT OF SUFFICIENT GRA ITY TO CAUSE DEATH THE MOST THAT COULD
BE SAID IS THAT IT MAY HA E HASTENED IT TO SOME DEGREE.

The BOARD, ON DE NO O RE IEW. DISAGREES WITH THE REFEREE S

CONCLUSIONS. THE BOARD FINDS AMPLE E IDENCE INDICATING THAT THE FALL
ITSELF WAS CAUSED BY THE WORKING CONDITIONS, I.E. , THE WEATHER WAS
RAINY AND COLD AND THE STEEL GIRTS WERE SLIPPERY FURTHERMORE, THE
DECEASED WORKMAN1 S CO-WORKER TESTIFIED THAT HE AND THE DECEASED

WORKMAN HAD MUD ON THEIR BOOTS. IT IS UNCONTRADICTED THAT CLAIMANT
FELL APPROXIMATELY 2 5 FEET AND LANDED FACE DOWN ON A CONCRETE SLAB.
THE PATHOLOGIST IN HIS AUTOPSY REPORT EXPRESSED HIS OPINION THAT THE
INJURY SUSTAINED IN THE FALL WERE NOT OF SUFFICIENT NATURE TO PRODUCE
SUDDEN DEATH. DR. GROSSMAN WAS OF A DIAMETRICALLY OPPOSED OPINION.
HE FELT IT WAS  ERY SIGNIFICANT FACTOR IN CONTRIBUTING TO THE DEATH AND
THAT WHILE THERE WAS NO E IDENCE IN THE AUTOPSY REPORT TO CONFIRM
IT HE SAID HE WOULD BE  ERY SURPRISED IF THE DECEASED WORKMAN HAD NOT
SUFFERED A FRACTURED NECK. THE AUTOPSY REPORT WAS CONCERNED PRI
MARILY WITH BRAIN OR HEART DAMAGE AND APPARENTLY THE PATHOLOGIST
MADE NO EXAMINATION OF CLAIMANT'S NECK TO ASCERTAIN WHETHER THERE

HAD BEEN A FRACTURE OF THE NECK OR CER ICAL SPINE. THE E IDENCE. AS
A WHOLE, INDICATES THAT THE FALL WAS COMPATIBLE WITH THE WET, MUDDY
AND SLIPPERY WORKING CONDITIONS AND  ERY WELL COULD HA E CAUSED THE
FALL WHICH COMBINED WITH THE PRE-EXISTING HEART CONDITION RESULTED
IN DEATH.

Dr. GROSSMAN TESTIFIED THAT THE FORCE OF SE ERE BLOW TO THE

CHEST SUPERIMPOSED UPON A PRE-EXISTING ARTERIOSCLEROTIC HEART DISEASE
PROBABLY CAUSED THE TWO SIMULTANEOUS ACUTE HEMORRHAGES IN THE CORO
NARY ARTERIES, AN EXTREMELY RARE THING. THERE WAS A SMALL BUT DEEP
BRUISE IN THE STERNUM AREA AND IT WAS HIS OPINION THAT THE MOST LOGICAL
CAUSE OF DEATH WAS SE ERE BLOW TO THE CHEST AS A RESULT OF THE FALL.

Dr. MCMILAN. AFTER LISTENING TO THE TESTIMONY AT THE HEARING.

STATED THAT HE AGREED WITH DR. GROSSMAN THAT THE SIMULTANEOUS HEM
ORRHAGING IN THE TWO CORONARY ARTERIES WAS AN EXTREMELY RARE THING
AND THAT THE FALL COULD  ERY WELL HA E CONTRIBUTED TO IT AS THERE
HAD TO BE A TREMENDOUS AMOUNT OF ENERGY DISSIPATED. WHEN THIS
ENERGY IS DISSIPATED IN THE CHEST AREA, AS E IDENCED BY THE BRUISING
O ER THE STERNUM, THAT ENERGY IS DISSIPATED THROUGHT THE WHOLE CHEST
AREA AND, THE ARTERIES BEING PRE IOUSLY DAMAGED BY ARTERIOSCLEROSIS.
IT WOULD BE  ERY UNDERSTANDABLE THAT THE PRESSURE COULD CAUSE A
BLOWOUT IN THOSE AREAS.
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BOARD CONCLUDES THAT TO FIND THAT THE DISEASED ARTERIO
SCLEROTIC HEART DISEASE ALONE CAUSED HIS DEATH IS NOT SUPPORTED 

BY THE EVIDENCE. UNLESS MANNING HAD DIED INSTANTLY THE FALL MUST 
HAVE, ACCORDING TO BOTH DR. GROSSMAN AND DR. MCMILAN. MATERIALLY 
CONTRIBUTED TO OR HASTENED THE DEATH. THE EVIDENCE INDICATES THAT 
MANNING LIVED FOR 1 0 OR 1 5 MINUTES AFTER THE FALL. 

THE BOARD CONCLUDES THAT THE CLAIMANT PROVED BY A PREPONDER
ANCE OF THE EV I DENCE THAT THE WORKMAN'S DEATH EITHER WAS CAUSED BY 
THE FALL ALONE, THE FALL ACTING UPON ARTERIOSCLEROTIC HEART DISEASE, 

AN ARTERIOSCLEROTIC HEART DISEASE AGGRAVATED BY WORK WHICH CAUSED 
THE FALL AND RESULTED IN HIS DEATH. OR AN ARTERIOSCLEROTIC HEART, 
DISEASE UNRELATED TO WORK WHICH CAUSED THE FALL AND RESULTED IN THE 
DEATH AND THAT ANY ONE OF THESE FOUR CAUSES, BY AND OF ITSELF, WOULD 
RENDER THE CLAIM COMPENSABLE. 

ORDER 

THE ORDER OF THE REFEREE, DATED MARCH 16, 1 976. IS REVERSED. 

THE CLAIM IS REMANDED TO THE STATE ACCIDENT INSURANCE FUND 
FOR PAYMENT OF COMPENSATION, AS PROVIDED BY LAW, UNTIL THE CLAIM IS 
CLOSED PURSUANT TO ORS 6 5 6. 2 6 8. 

THE STATE ACCIDENT INSURANCE FUND TO PAY THE WITNESS FEE FOR 
DR, K, D, MC MILAN IN THE SUM OF 1 3 4 DOLLARS. 

CLAIMANT'S COUNSEL IS AWARDED AS A REASONABLE ATTORNEY FEE 
FOR HIS SERVICES BEFORE THE REFEREE THE SUM OF 2,000 DOLLARS, PAY
ABLE BY THE STATE ACCIDENT INSURANCE FUND. 

CLAIMANT'S COUNSEL IS AWARDED AS A REASONABLE ATTORNEY FEE 
FOR HIS SERVICES IN CONNECTION WITH THIS BOA~D REVIEW THE SUM OF 
400 DOLLARS, PAYABLE BY THE STATE ACCIDENT INSURANCE FUND, 

WCB CASE NO. 75-985 

ROBERT MOTTA, CLAIMANT 
AND IN THE MATTER OF THE 

COMPLIANCE OF SAMUEL HUGH MALLICOAT 
WILLIAM RUTHERFORD, CLAIMANT'S ATTY. 

DARYLL KLEIN, EMPLOYER'S ATTY. 

MICHAEL HOFFMAN, DEFENSE ATTY. 

AMENDED ORDER ON REVIEW 

SEPTEMBER 10, 1976 

THE BOAR �' S ORDER ON REVIEW ENTERED SEPTEMBER 1, 1976 IN THE 
ABOVE ENTITLED MATTER SHOULD BE AMENDED TO INCLUDE AN AWARD OF A 
RC::ASONABLE ATTORNEY FEE. AI_SO THE SECOND PARAGRAPH ON PAGE 5 OF 
SAID ORDER SHOULD BE DELETED. 

ORDER 

IT IS HEREBY ORDERED THAT CLAIMANT'S COUNSEL RECEIVE A REASON
ABLE ATTORNEY FEE IN THE AMOUNT OF 3 0 0 DOLLARS, PAYABLE BY THE 
STATE ACCIDENT INSURANCE FUND, FOR SERVICES IN CONNECTION vVITH BOARD 
REVIEW, 

IT IS FURTHER ORDERED THAT THC SECOND PARAGRAPH ON PAGE 5 OF 
THE ORDER ON REVIEW, ENTERED SEPTEMBER 1, 1976, BE AND IT HEREBY IS 
DELETED. 
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The boar conclu es that to fin that the  isease arterio
sclerotic HEART DISEASE ALONE CAUSED HIS DEATH IS NOT SUPPORTED
B THE E IDENCE. UNLESS MANNING HAD DIED INSTANTLY THE FALL MUST
HA E, ACCORDING TO BOTH DR. GROSSMAN AND DR. MCMILAN. MATERIALLY
CONTRIBUTED TO OR HASTENED THE DEATH. THE E IDENCE INDICATES THAT
MANNING LI ED FOR 10 OR 15 MINUTES AFTER THE FALL.

The boar conclu es that the claimant prove by a prepon er
 nce OF THE E IDENCE THAT THE WORKMAN'S DEATH EITHER WAS CAUSED BY

THE FALL ALONE, THE FALL ACTING UPON ARTERIOSCLEROTIC HEART DISEASE,
AN ARTERIOSCLEROTIC HEART DISEASE AGGRA ATED BY WORK WHICH CAUSED
THE FALL AND RESULTED IN HIS DEATH. OR AN ARTERIOSCLEROTIC HEART
DISEASE UNRELATED TO WORK WHICH CAUSED THE FALL AND RESULTED IN THE
DEATH AND THAT ANY ONE OF THESE FOUR CAUSES, BY AND OF ITSELF, WOULD
RENDER THE CLAIM COMPENSABLE.

ORDER

The ORDER OF THE REFEREE, DATED MARCH 16, I 976 , IS RE ERSED.

The claim is reman e to the state acci ent insurance fun 

FOR PAYMENT OF COMPENSATION, AS PRO IDED BY LAW, UNTIL THE CLAIM IS
CLOSED PURSUANT TO ORS 656.268.

The state acci ent insurance fun to pay the witness fee for
DR. K. D. MCMILAN IN THE SUM OF 134 DOLLARS.

Claimant s counsel is awar e as a reasonable attorney fee
FOR HIS SER ICES BEFORE THE REFEREE THE SUM OF 2 , 0 00 DOLLARS, PAY
ABLE BY THE STATE ACCIDENT INSURANCE FUND.

Claimant s counsel is awar e as a reasonable attorney fee

FOR HIS SER ICES IN CONNECTION WITH THIS BOARD RE IEW THE SUM OF
4 0 0 DOLLARS, PAYABLE BY THE STATE ACCIDENT INSURANCE FUND.

WCB CASE NO. 75-985 SEPTEMBER 10, 1976

ROBERT MOTTA, CLAIMANT
AND IN THE MATTER OF THE
COMPLIANCE OF SAMUEL HUGH MALL ICOAT

WILLIAM RUTHERFORD, CLAIMANT'S ATTY.
DARYLL KLEIN, EMPLOYER'S ATTY.

MICHAEL HOFFMAN, DEFENSE ATTY.
AMENDED ORDER ON RE IEW

The boar s or er on review entere September i ,
ABO E ENTITLED MATTER SHOULD BE AMENDED TO INCLUDE AN
REASONABLE ATTORNEY FEE. ALSO THE SECOND PARAGRAPH ON
SAID ORDER SHOULD BE DELETED.

ORDER

It IS HEREBY ORDERED THAT CLAIMANT'S COUNSEL RECEI E A REASON

ABLE ATTORNEY FEE IN THE AMOUNT OF 3 00 DOLLARS, PAYABLE BY THE
STATE ACCIDENT INSURANCE FUND, FOR SER ICES IN CONNECTION WITH BOARD
RE IEW.

It IS FURTHER ORDERED THAT THE SECOND PARAGRAPH ON PAGE 5 OF

THE ORDER ON RE IEW, ENTERED SEPTEMBER 1 , 1 9 7 6, BE AND IT HEREBY IS
DELETED.

1976 IN THE
AWARD OF A
PAGE 5 OF
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NO. FC 51823 

ROY C. BURNS, CLAIMANT 
DEPT. OF JUSTICE• DEFENSE ATTY. 
OWN MOTION DETERMINATION 

SEPTEMBER 1 O, 1976 

THE WORKMAN• ROY C 0 BURNS, DIED ON FEBRUARY 19, 19.76 OF ARTERI-
0SCLEROTIC HEART DISEASE. HE HAD SUFFERED A COMPENSABLE INJURY ON 
D!::CEMBER 13, 1 966 AND HIS CLAIM WAS FIRST CLOSED ON SEPTEMBER 14 • 
1967 WITH AN AWARD OF 10 DEGREES FOR 10 PER CENT LOSS OF THE LEFT 
FOOT. THE CLAIM WAS SUBSEQUENTLY REOPENED. LATER. THE WORKMAN 
DEVELOPED OSTE0MVELITIS. THE CLAIM WAS AGAIN CLOSED ON MARCH 9, 
1972 WITH AN AWARD OF 6 5 PER CENT OF THE LEFT LEG. 

ON OCTOBER 2 6, · 197 2 • THE WORKMAN WAS ADMITTED TO THE VA HOS
PITAL WITH A DIAGNOSIS OBSERVATION FOR HEART DISEASE AND CHRONIC OSTEO
MVELITIS. ON NOVEMBER 2 0, 1972 THE LEFT LEG WAS AMPUTATED. THE 
WORKMAN •::ONTINUED TO BE UNDER MEDICAL CARE THROUGH JULY 5, 197 3 AT 
WHICH -TIME HE WAS NEITHER MEDICALLY STATIONARY NOR ADEQUATELY FITTED 
WITH A PROSTHESIS - HE WAS NEVER RELEASED TO RETURN TO WORK •. DR 0 

PASQUESI EXAMINED CLAIMANT ON DECEMBER 2, 1975 AND STATED THAT, AT 
THAT TIME, THE LEG WAS HEALED WITH AN ADEQUATE STUMP OF SIX INCHES 
AND THAT CLAIMANT HAD A WELL FIT'TING PROSTHESIS. 

THE MATTER WAS SUBMITTED FOR A FINAL DETERMINATION BY THE 
EVALUATION DIVISION OF THE BOARD WHICH RECOMMENDED THAT THE EMPLOYER 
AND HIS CARRIER PAV TO THE PERSON OR PERSONS WHO WOULD HAVE BEEN 
ENTITLED TO RECEIVE DEATH BENEFITS IF THE INJURY CAUSING THE TEMPORARY 

DISABILITY HAD BEEN FATAL, ANY ACCRUED COMPENSATION FOR TEMPORARY 
TOTAL DISABILITY NOT PAID TO DECEDENT DURING HIS LIFE TIME. 

THE WORKMAN'S COMPENSATION ACT DETERMINES WHETHER. AND .FOR 
WHOM A CLAIM FOR COMPENSATION BENEFITS SURVIVES THE DEATH OF THE 
WORKMAN, 

OR-S 6 5 6 • 2 08 PROVIDES THAT IF THE INJURED WORKMAN DIES DURING 
A PERIOD OF PERMANENT TOTAL DISABILITY• WHATEVER THE CAUSE OF DEATH, 
ANY DEPENDENTS LISTED IN ORS 6 5 6 • 2 04 SHOULD BE PAID IN THE SAME MAN
NER AND IN THE SAME AMOUNTS PROVIDED IN THAT STATUTE. 

ORS 6 5 6; 2 1 8 , PRIOR TO ITS AMENDMENT BY OREGON LAWS 1 9 7 3 CHAPTER 
3 5 5 SECTION I• PROVIDED THAT IN CASE OF THE DEATH OF A WORKMAN RE
CEIVING MONTHLY PAYMENTS ON ACCOUNT OF PERMANENT PARTIAL DISABILITY 
su::::H PAYMENTS SHALL CONTINUE FOR THE PERIOD IN WHICH SAID WORKMAN, 
IF SURVIVING, WOULD HAVE BEEN ENTITLED TO AND SUCH PAYMENTS SHALL BE 
MADE TO THE PERSON OR PERSONS WHO WOULD HAVE BEEN ENTITLED TO RE

CEIVE DEATH BEN::C:FITS IF THE INJURY CAUSING SUCH DISABILITY WOULD HAVE 
BEEN FATAL. 

IN THIS CASE THE WORKMAN, ROY C 0 BURNS, WAS NEITHER PERMANENTLY 
AND TOTALLY DISABLED AT THE TIME OF HIS DEATH 0 NOR WAS HE RECEIVING 
MONTHLY PAYMENTS ON A::::COUNT OF PERMANENT PARTIAL DISABILITY, THERE
FORE, ALL COMPENSATION BENEFITS TO WHICH HE MAY HAVE BEEN ENTITLED 
TERMINATED WITH HIS DEATH ON FEBRUARY 1 9, 1 972 • 

ORDER 

THE CLAIM FOR ADD'ITIONAL COMPENSATION FOR CLAIMANT'S INJURY OF 
DECEMBER 1 3, 196 6 IS CLOSED PURSUANT TO ORS 6 5 6. 2 7 8 WITH NO AWARD 
OF COMPENS.ATJON~ 

-2 2 9-

CLAIM NO. FC 51823 SEPTEMBER 10, 1976

ROY C. BURNS, CLAIMANT
DEPT. OF JUSTICE, DEFENSE ATTY.
OWN MOTION DETERMINATION

The workman, roy c. burns,  ie on February 19, i 976 of arteri

osclerotic HEART DISEASE. HE HAD SUFFERED A COMPENSABLE INJURY ON
DECEMBER 13, 1966 AND HIS CLAIM WAS FIRST CLOSED ON SEPTEMBER 14,
1 96 7 WITH AN AWARD OF 10 DEGREES FOR 10 PER CENT LOSS OF THE LEFT
FOOT. THE CLAIM WAS SUBSEQUENTLY REOPENED. LATER. THE WORKMAN
DEVELOPED OSTEOMYELITIS. THE CLAIM WAS AGAIN CLOSED ON MARCH 9,
1 97 2 WITH AN AWARD OF 6 5 PER CENT OF THE LEFT LEG.

On OCTOBER 2 6,1 972 , THE WORKMAN WAS ADMITTED TO THE VA HOS

PITAL WITH A DIAGNOSIS OBSERVATION FOR HEART DISEASE AND CHRONIC OSTEO
MYELITIS. ON NOVEMBER 2 0 , 1 9 72 THE LEFT LEG WAS AMPUTATED. THE
WORKMAN CONTINUED TO BE UNDER MEDICAL CARE THROUGH JULY 5 , 1 9 73 AT
WHICH TIME HE WAS NEITHER MEDICALLY STATIONARY NOR ADEQUATELY FITTED
WITH A PROSTHESIS HE WAS NEVER RELEASED TO RETURN TO WORK. DR,
PASQUES1 EXAMINED CLAIMANT ON DECEMBER 2 , 1 97 5 AND STATED THAT, AT
THAT TIME, THE LEG WAS HEALED WITH AN ADEQUATE STUMP OF SIX INCHES
AND THAT CLAIMANT HAD A WELL FITTING PROSTHESIS.

The matter was submitte for a final  etermination by the

EVALUATION DIVISION OF THE BOARD WHICH RECOMMENDED THAT THE EMPLOYER
AND HIS CARRIER PAY TO THE PERSON OR PERSONS WHO WOULD HAVE BEEN
ENTITLED TO RECEIVE DEATH BENEFITS IF THE INJURY CAUSING THE TEMPORARY
DISABILITY HAD BEEN FATAL, ANY ACCRUED COMPENSATION FOR TEMPORARY
TOTAL DISABILITY NOT PAID TO DECEDENT DURING HIS LIFE TIME.

The workman's compensation act  etermines whether an for

WHOM A CLAIM FOR COMPENSATION BENEFITS SURVIVES THE DEATH OF THE
WORKMAN.

OrS 6 5 6 . 2 08 PROVIDES THAT IF THE INJURED WORKMAN DIES DURING

A PERIOD OF PERMANENT TOTAL DISABILITY, WHATEVER THE CAUSE OF DEATH,
ANY DEPENDENTS LISTED IN ORS 6 5 6 . 2 04 SHOULD BE PAID IN THE SAME MAN
NER AND IN THE SAME AMOUNTS PROVIDED IN THAT STATUTE.

OrS 6 5 6 . 2 1 8 , PRIOR TO ITS AMENDMENT BY OREGON LAWS 1 9 7 3 CHAPTER

3 5 5 SECTION 1 , PROVIDED THAT IN CASE OF THE DEATH OF A WORKMAN RE
CEIVING MONTHLY PAYMENTS ON ACCOUNT OF PERMANENT PARTIAL DISABILITY
SUCH PAYMENTS SHALL CONTINUE FOR THE PERIOD IN WHICH SAID WORKMAN,
IF SURVIVING, WOULD HAVE BEEN ENTITLED TO AND SUCH PAYMENTS SHALL BE
MADE TO THE PERSON OR PERSONS WHO WOULD HAVE BEEN ENTITLED TO RE
CEIVE DEATH BENEFITS IF THE INJURY CAUSING SUCH DISABILITY WOULD HAVE
BEEN FATAL.

In THIS CASE THE WORKMAN, ROY C. BURNS, WAS NEITHER PERMANENTLY

AND TOTALLY DISABLED AT THE TIME OF HIS DEATH, NOR WAS HE RECEIVING
MONTHLY PAYMENTS ON ACCOUNT OF PERMANENT PARTIAL DISABILITY, THERE
FORE, ALL COMPENSATION BENEFITS TO WHICH HE MAY HAVE BEEN ENTITLED
TERMINATED WITH HIS DEATH ON FEBRUARY 1 9 , 1 9 7 2 .

ORDER
The CLAIM FOR ADDITIONAL COMPENSATION FOR CLAIMANT'S INJURY OF

DECEMBER 13, 1966 IS CLOSED PURSUANT TO ORS 656.278 WITH NO AWARD
OF COMPENSATION.
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CASE NO. 75-2816 

JAMES HOUSE, CLAIMANT 
PAUL. RASK, CL.AIMANT' S ATTY 0 

DEPT. OF JUSTICE, DEFENSE ATTY. 
REQUEST FOR REVIEW BY CL.AIMANT 

SEPTEMBER 13, 1976 

REVIEWED BY BOAS! � MEMBERS WIL.SON AND MOORE. 

CL.AIMANT REQUESTS BOARD REVIEW OF THE REFEREE'S ORDER WHICH 
AFFIRMED THE OE TERM I NATION ORDER OF JUNE 2 5, 197 5 WHICH GRANTED 

CL.AIMANT COMPENSATION FOR TEMPORARY TOTAL. DISABIL.ITY ONL.Y. 

CL.AIMANT, A ROOFER, SUSTAINED A COMPENSABL.E LOW BACK INJURY 
ON JANUARY 2 2, 197 5 WHEN HE FELL FROM A LADDER. HE WAS TREATED CON

SERVATIVELY BY DR. BUTLER, WHO, IN HIS REPORT OF MARCH 1 2, 197 5, 
STATED THAT CL.AIMANT' S INJURY REPRESENTED AN AGGRAVATION OF A LOW 

BACK INJURY CL.AIMANT SUFFERED IN 1 972, AND RELATED TO HIS PRIOR DIFFI
CUL.TIES. 

DR. PASQUESI EXAMINED CL.AIMANT ON MAY 1 6, 1 975 AND DIAGNOSED 
L.UMBOSA::::RAL INSTABIL.ITY. HE RATED CLAIMANT'S DISABIL.ITY AT 17 PER 

CENT OF THE WHOL.E MAN. HE SAID HE THOUGHT CL.AIMANT' S PRIOR AWARD 
FOR THE 197 2 INJURY WAS 1 7 AND ONE HALF PER CENT AND THAT CL.AIM ANT 
AT THE PRESENT TIME WAS NOT ENTITLED TO A GREATER AWARD THAN THAT. 

A DETERMINATION ORDER OF JUNE 2 5, 197 5 GRANTED TIME LOSS ONL.Y. 

THE REFEREE FOUND THAT DR. BUTL.ER, CLAIMANT'S TREATING DOCTOR, 
HAD CONCLUDED THAT CLAIMANT'S BACK PROBL.EMS WERE AN AGGRAVATION OF 

HIS 1972 INJURY. THE REFEREE CONCL.UDED THAT THERE WAS NO MEDICAL 

EVIDi::N•:::E TO JUSTIFY FINDING THAT CL.AIMANT SUFFERED ANY PERMANENT 

PARTIAL DISABILITY AS A RESULT OF HIS 1975 INJURY. HE AFFIRMED THE 

DETERMINATION ORDER OF JUNE 2 5 , 1975 • 

THE BOARD, ON DE NOVO REVIEW, ADOPTS THE REFEREE'S ORDER. 

ORDER 

THE ORDER OF THE REFEREE, DATED MARCH 3, 1 976, IS AFFIRMED. 

WCB CASE NO. 75-3133 

DALE BEVERAGE, CLAIM.~NT 
ROBERT PETERSON, CL.AIMANT' S ATTY. 

DG:PT 0 OF JUSTICE, DEFENSE ATTY. 
REQUEST FOR REVIEW BY SAIF 

SEPTEMBER 13, 1976 

REVIEWED BY BOARD MEMBERS MOORE AND PHILLl·PS. 

THE STATE ACCIDENT INSURANCE FUND REQUESTS BOARD REVIEW OF THE 

REFEREE'S ORDER WHICH AWARDED CLAIMANT PERMANENT TOTAL DISABILITY 

COMPENSATION, 

CL.AJMANT SUFFERED A COMPENSABLE INJURY TO HIS RIGHT AND LEFT 
SH-:)UL.DERS AND CHEST ON JULY 6, 1973, HE WAS WORKING IN A DEEP TRENCH 

WHICH CAVED IN AND BURIED CLAIMANT TO HIS CHIN. DR, VANDERBILT STATED 
CLAIMANT HAD SUFFERED A CRUSHING-TYPE INJURY TO HIS CHEST CAUSING FRAC

TURES OF ALL H!S RIBS ON THE RIGHT EXCEPT THE 12TH - AND THE 1 ST, 2 ND, 
8TH, 9TH, 1 0TH, AND 11 TH RIB ON THE LEFT. 

-2 3 0 -

WCB CASE NO. 75-2816 SEPTEMBER 13, 1976

JAMES HOUSE, CLAIMANT
PAUL RASK, CLAIMAN 'S A  Y.
DEP . OF JUS ICE, DEFENSE A  Y.
REQUES FOR REVIEW BY CLAIMAN 

Reviewe by boar members wilson an moore.

Claimant requests boar review of the referee s or er which

AFFIRMED THE DETERMINATION ORDER OF JUNE 25, 1 97 5 WHICH GRANTED
CLAIMANT COMPENSATION FOR TEMPORARY TOTAL DISABILITY ONLY.

Claimant, a roofer, sustaine a compensable low back injury
ON JANUARY 2 2 , 1 9 7 5 WHEN HE FELL FROM A LADDER. HE WAS TREATED CON
SERVATIVELY BY DR. BUTLER, WHO, IN HIS REPORT OF MARCH 1 2 , 1 9 7 5 ,
STATED THAT CLAIMANT'S INJURY REPRESENTED AN AGGRAVATION OF A LOW
BACK INJURY CLAIMANT SUFFERED IN 1 972 , AND RELATED TO HIS PRIOR DIFFI
CULTIES.

Dr. PASQUES1 EXAMINED CLAIMANT ON MAY 1 6, 1 975 AND DIAGNOSED
LUMBOSACRAL INSTABILITY. HE RATED CLAIMANT'S DISABILITY AT 17 PER
CENT OF THE WHOLE MAN. HE SAID HE THOUGHT CLAIMANT'S PRIOR AWARD
FOR THE 1 9 72 INJURY WAS 17 AND ONE HALF PER CENT AND THAT CLAIMANT
AT THE PRESENT TIME WAS NOT ENTITLED TO A GREATER AWARD THAN THAT.

A DETERMINATION ORDER OF JUNE 2 5 , 1 97 5 GRANTED TIME LOSS ONLY.

The referee fou d that dr. butler, claima t's treati g doctor,
HAD CONCLUDED THAT CLAIMANT'S BACK PROBLEMS WERE AN AGGRAVATION OF
HIS 1 9 72 INJURY. THE REFEREE CONCLUDED THAT THERE WAS NO MEDICAL
EVIDENCE TO JUSTIFY FINDING THAT CLAIMANT SUFFERED ANY PERMANENT
PARTIAL DISABILITY AS A RESULT OF HIS 1 9 7 5 INJURY. HE AFFIRMED THE
DETERMINATION ORDER OF JUNE 2 5 , 1 9 75 .

The board, o de  ovo review, adopts the referee's order.
ORDER

The ORDER of THE REFEREE, DATED MARCH 3, I 97 6 , IS AFFIRMED.

WCB CASE NO. 75-3133 SEPTEMSER 13, 1976

DALE BE ERAGE, CLAIMANT
ROBER PE ERSON, CLAIMAN 'S A  Y.
DEP . OF JUS ICE, DEFENSE A  Y.
REQUES FOR REVIEW BY SAIF

Reviewe by boar members moore an Phillips.

The state acci ent insurance fun requests boar review of the
referee s or er which awar e claimant permanent total  isability
COMPENSATION.

Claimant suffere a compensable injury to his right an left
SHOULDERS AND CHEST ON JULY 6, 1973. HE WAS WORKING IN A DEEP TRENCH
WHICH CAVED IN AND BURIED CLAIMANT TO HIS CHIN. DR. VANDERBILT STATED
CLAIMANT HAD SUFFERED A CRUSHING-TYPE INJURY TO HIS CHEST CAUSING FRAC
TURES OF ALL HIS RIBS ON THE RIGHT EXCEPT THE 12TH AND THE 1 ST, 2ND,
8  H , 9  H , 1 0  H , AND 1 1  H R IB ON  HE LEF .

-2 3 0
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WAS REFERRED TO DR, PARSONS, A NEUROSURGEON, WHO 
EXAMINED CLAIMANT ON AUGUST Z 9, 1 973 •· CLAIMANT WAS COMPLAINING OF 

PAIN IN HIS SHOULDER BLADES AND WEAKNESS, DR. PARSONS DIAGNOSED A 

POSSIBLE CERVICAL NERVE ROOT INJURY. ON AUGUST 31, 1 973 A CERVICAL 
MYELOGRAM WAS PERFORMED WHICH SHOWED MINIMAL TO MODERATE DEGENER
ATIVE CHANGES OF THE CERVICAL SPINE AND OSTEOPHYTES ENCROACHING UPON 
THE SUBARACHNOID SPACE AT C3 -4 LEVEL, 

ON DECEMBER Z 6, 1973 DR. VANDERBILT STATED CLAIMANT HAD IN
CREASED SORENESS OF THE SHOULDER BLADE WHICH MIGHT BE NERVE REGENER
ATION, ON APRIL Z Z, 197 4 DR. PARSONS SAID CLAIMANT COULD NOT RETURN 
TO HIS REGULAR EMPLOYMENT. DR. VANDERBILT'S MAY 6, I 974 REPORT 
STATED CLAIMANT WAS TOTALLY DISABLED FROM RETURNING TO HIS NORMAL 
TYPE WORK AND THAT CLAIMANT'S 'LOSS OF NORMAL USE OF HIS ARMS HAS 
CAUSED A RATHER SEVERE EMOTIONAL DEPRESSION AND HE SUGGESTED REHA
BILITATION FOR CLAIMANT. 

DR. MASON EVALUATED CLAIMANT AT THE DISABILITY PREVENilON DIVI
SION IN JULY, 1974 • HE FOUND MODERATELY SEVERE EMOTIONAL OVERLAY 
WITH DEPRESSION AND POST-TRAUMATIC NEUROSIS - HE BELIEVED THAT A JOB 
CHANGE WAS NECESSARY. 

ON AUGUST 7, 1 974 CLAIMANT'S PSYCHOLOGICAL EVALUATION INDICATED 
'PSYCHOPATHOLOGY APPEARS TO BE RELATED TO THE PATIENTS ACCIDENT TO A· 
MODERATELY SEVERE DEGREE'• 

ON SEPTEMBER. 1 7, 1974 A DETERMINATION ORDER WAS ISSUED GRANT
ING CLAIMANT 244 DEGREES FOR 7'0 PER CENT UNSCHEDULED DISA81LITY. 

CLAIMANT RETURNED TO WORK FOR THE EMPLOYER IN APRIL, 1974 AS 
A FLAGMAN AND WORKED ABOUT SIX WEEKS, BUT HE COULON' T EVEN TOLERATE 
STANDING FOR LONG OR USING HIS ARMS. CLAIMANT SUFFERS FROM DIZZINESS 

AND BLURRED VISION. HE CAN DO THINGS FOR A SHORT PERIOD OF TIME AND 
TH:C:N WEAKNESS OVERCOMES HIM. 

THE REFEREE FOUND CLAIMANT TO BE A CREDIBLE WITNESS WHO PRIOR 
TO HIS INJURY, HAD. BEEN A I-JARD WORKER, MR. MURPHY, A SERVICE COORDIN

ATOR, TESTIFIED THAT HE HAD NOT BEEN ABLE TO FIND ANY TYPE OF WORK 
WHICH CLAIMANT COULD DO - CLAIMANT MIGHT POSSIBLY HANDLE A CLERKING 
JOB BUT HE WAS UNABLE TO STAND ON HIS FEET FOR LONG PERIODS. 

W1TH REGARD TO CL.Al MANT' S MOTIVATION TO RETURN TO WORK, THE 
REFEREE FOUND THAT IF CLAIMANT WAS UNABLE TO DO ANY MORE THAN THAT 
WHICH HE TESTIFIED HE DID ON HIS FARM IT WOULD BE IMPOSSIBLE FOR 
CLAIMANT TO HOLD DOWN A REGULAR FULL TIME JOB AND, THEREFORE, IT 
WOULD BE A USELESS EFFORT FOR CLAIMANT TO LOOK FOR WORK 0 

THE REFEREE CONCLUDED, BASED ON ,CLAIMANT'S AGE, LIMITED WORK 

EXPERIENCE, TRAINING AND PHYSICAL IMPAIRMENT, THAT HE FALLS WITHIN 
THE 'ODD-LOT' CATEGORY, THE FUND ARGUES THAT CLAIMANT CAN WORK -
HOWEVER, THE FUND FAILED TO FIND ANY SPECIFIC JOB WHICH CLAIMANT 
COULD PERFORM, THE REFEREE FOUND CLAIMANT TO BE PERMANENTLY AND 
TOTALLY DISABLED, 

THE BOARD, ON DE NOVO REVIEW, ADOPTS THE ORDER OF iHE REFEREE, 

ORDER 

THE ORDER OF THE REFEREE, DATED APRIL 14, 1976, IS AFFIRMED, 

CLAIMANT'S COUNSEL IS AWARDED As A REASONABLE ATTORNEY FEE FOR 
HIS SERVICES IN CONNECTION WITH BOARD REVIEW, THE SUM OF 3 0 0 DOLLARS 
PAYABLE BY T_HE STATE ACCIDENT INSURANCE FUND, 

-2 3 I -

Claimant was referre to  r. parsons, a neurosurgeon, who

EXAMINED CLAIMANT ON AUGUST 2 9, 1 973 . CLAIMANT WAS COMPLAINING OF
PAIN IN HIS SHOULDER BLADES AND WEAKNESS. DR. PARSONS DIAGNOSED A
POSSIBLE CERVICAL NERVE ROOT INJURY. ON AUGUST 3 1 , 1 9 7 3 A CERVICAL
MYELOGRAM WAS PERFORMED WHICH SHOWED MINIMAL TO MODERATE DEGENER
ATIVE CHANGES OF THE CERVICAL SPINE AND OSTEOPHYTES ENCROACHING UPON
THE SUBARACHNOID SPACE AT C3 -4 LEVEL.

On DECEMBER 2 6 , 1 97 3 DR. VANDERBILT STATED CLAIMANT HAD IN

CREASED SORENESS OF THE SHOULDER BLADE WHICH MIGHT BE NERVE REGENER
ATION. ON APRIL 2 2 , 1 97 4 DR. PARSONS SAID CLAIMANT COULD NOT RETURN
TO HIS REGULAR EMPLOYMENT. DR. VANDERBILT'S MAY 6 , 1974 REPORT
STATED CLAIMANT WAS TOTALLY DISABLED FROM RETURNING TO HIS NORMAL
TYPE WORK AND THAT CLAIMANT'S 'LOSS OF NORMAL USE OF HIS ARMS HAS
CAUSED A RATHER SEVERE EMOTIONAL DEPRESSION AND HE SUGGESTED REHA
BILITATION FOR CLAIMANT.

Dr. MASON EVALUATED CLAIMANT AT THE DISABILITY PREVENTION DIVI

SION IN JULY, 1 9 74 . HE FOUND MODERATELY SEVERE EMOTIONAL OVERLAY
WITH DEPRESSION AND POST-TRAUMATIC NEUROSIS HE BELIEVED THAT A JOB
CHANGE WAS NECESSARY.

On AUGUST 7 , 1 97 4 CLAIMANT'S PSYCHOLOGICAL EVALUATION INDICATED
'PSYCHOPATHOLOGY APPEARS TO BE RELATED TO THE PATIENTS ACCIDENT TO A
MODERATELY SEVERE DEGREE'.

On SEPTEMBER 1 7 , 1 9 74 A DETE R M IN ATION ORDE R W AS ISSUED GRANT
ING CLAIMANT 2 4 4 DEGREES FOR 7'0 PER CENT UNSCHEDULED DISABILITY.

Claimant returne to work for the employer in April, i 9 7 4 as

A FLAGMAN AND WORKED ABOUT SIX WEEKS, BUT HE COULDN1 T EVEN TOLERATE
STANDING FOR LONG OR USING HIS ARMS. CLAIMANT SUFFERS FROM DIZZINESS
AND BLURRED VISION. HE CAN DO THINGS FOR A SHORT PERIOD OF TIME AND
THEN WEAKNESS OVERCOMES HIM.

The REFEREE FOUND CLAIMANT TO BE A CREDIBLE WITNESS WHO PRIOR

TO HIS INJURY, HAD BEEN A HARD WORKER. MR. MURPHY, A SERVICE COORDIN
ATOR, TESTIFIED THAT HE HAD NOT BEEN ABLE TO FIND ANY TYPE OF WORK
WHICH CLAIMANT COULD DO CLAIMANT MIGHT POSSIBLY HANDLE A CLERKING
JOB BUT HE WAS UNABLE TO STAND ON HIS FEET FOR LONG PERIODS. ^

With regar to claimant's motivation to return to work, the

REFEREE FOUND THAT IF CLAIMANT WAS UNABLE TO DO ANY MORE THAN THAT
WHICH HE TESTIFIED HE DID ON HIS FARM IT WOULD BE IMPOSSIBLE FOR
CLAIMANT TO HOLD DOWN A REGULAR FULL TIME JOB AND, THEREFORE, IT
WOULD BE A USELESS EFFORT FOR CLAIMANT TO LOOK FOR WORK.

The referee conclu e , base on claimant's age, limite work

EXPERIENCE, TRAINING AND PHYSICAL IMPAIRMENT, THAT HE FALLS WITHIN
THE 'ODD-LOT' CATEGORY. THE FUND ARGUES THAT CLAIMANT CAN WORK
HOWEVER, THE FUND FAILED TO FIND ANY SPECIFIC JOB WHICH CLAIMANT
COULD PERFORM. THE REFEREE FOUND CLAIMANT TO BE PERMANENTLY AND
TOTALLY DISABLED.

The BOARD, ON DE NOVO REVIEW, ADOPTS THE ORDER OF THE REFEREE.

ORDER
The ORDER OF THE REFEREE, DATED APRIL 1 4 , 1 97 6 , IS AFFIRMED.

Claimant's counsel is awar e as a reasonable attorney fee for

HIS SERVICES IN CONNECTION WITH BOARD REVIEW, THE SUM OF 3 0 0 DOLLARS
PAYABLE BY THE STATE ACCIDENT INSURANCE FUND.
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B CASE NO. 73-3590 

HOWARD OLSON, CLAIMANT 
HAYES PATRICK LAVIS, CLAIMANT' 5 ATTY. 
FRED AEBI, DEFENSE ATTY. 
REQUEST FOR REVIEW BY CLAIMANT 

SEPTEMBER 13, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE, 

CLAIMA~T REQUESTS BOARD REVIEW OF THE REFEREE' 5 ORDER WHICH 
DENIED CLAIMANT' 5 CLAIM. 

CLAIMANT 15 65 YEARS OLD, A FISHERMAN AND PILE BUCK BY PROFES
SION, IN DECEMBER, 1972, CLAIMANT HAD A COMPENSABLE HERNIA REPAIR 
PERFORMED BY DR 0 MCALLISTER - IMMEDIATELY FOLLOWING THIS SURGERY 
DR 0 ROGERS REMOVED A PACEMAKER. LATER CLAIMANT DEVELOPED A RASH 
FROM HIS WRIST UP TO THE NECK AREA 0 CLAIMANT HAD PREVIOUSLY HAD 
SALMON POISONING BUT NEVER HAD HAD A RASH 0 

_THE HOSPITAL RECORDS DO NOT INDICATE ANY RASH OR SKIN ERUPTIONS 
ON THE CLAIMANT. CLAIMANT WAS GIVEN LOCAL AND SPINAL ANESTHESIA, A 
NUMBER OF DRUGS AND ANTIBIOTICS, 

DR 0 °LARSEN' 5 REPORT OF APRIL S ,· 197 4 STATES THAT ·WHEN HE EXAM
INED CLAIMANT ON APRIL S, 1973 CLAIMANT HAD A GENERALIZED ERUPTION 
ON HIS BODY - A BIOPSY SHOWED DERMATITIS 0 DR 0 LARSEN DIAGNOSED DRUG 
REACTION OR DERMATITIS HERPETIFORMIS 0 ' HE STATED THAT THE DYE STUDY 
CONDUCTED IN THE HOSPITAL COULD HAVE CAUSED THE ERUPTION OR AGGRAVA

TED THE DSRMATITIS HERPETIFORMIS 0 

THE REFEREE FOUND THAT CLAIMANT HAD NOT SUSTAINED HIS BURDEN OF 
PROVING A CAUSAL RELATIONSHIP BETWEEN ANV DRUG, MEDICINE, OR DYE IN
JECTED IN OR' ADMINISTERED TO CLAIMANT AS A CONSEQUENCE OF HIS HERNIA 
OPERATION AND THE DERMATITIS. DR. LARSEN IN HIS DEPOSITION SAID HE 
COULD NOT POSITIVELY, OR WITH MEDICAL PROBABILITY, STATE FOR CERTAIN 
THE CAUSE OF CLAIMANT'S RASH OR SKIN ERUPTIONS. THE REFEREE CONCLUDED 
THAT CLAIMANT'S CLAIM SHOULD BE DENIED. 

THE BOARD, ON DE NOVO REVIEW, ADOPTS THE CONCLUSIONS OF THE 

REFEREE. 

ORDER 

THE ORDER OF THE REFEREE, DATED APRIL 2 9, t 976, IS AFFIRMED. 

WCB CASE NO. 75-5140 

MILFORD JACKSON, CLAIMANT 
ALLEN OWEN, CLAIMANT' 5 ATTY. 
DEPT. OF JUSTICE, DEFENSE ATTY, 
REQUEST FOR REVIEW BY SAIF 

SEPTEMBER 13, 1976 

REVIEWED BY BOARD MEMBERS MOORE ANO PHILLIPS. 

THE STATE ACCIDENT INSURANCE FUND REQUESTS BOARD REVIEW OF THE 
REFEREE'S ORDER WHICH GRANTED CLAIMANT PERMANENT TOTAL DISABILITY. 

CLAIMANT SUSTAINED A COMPENSABLE INJURY TO HIS NECK ON JULY 2 S, 
1973 0 CLAIMA!\IT HAD PRIOR INJURIES - IN 1969, A HEAD INJURY - IN 1970, 

-2 32 -

WCB CASE NO. 73-3590 1976SEPTEMBER 13,

HOWARD OLSON, CLAIMANT
HAYES PA RICK LAVIS, CLAIMAN ’S A  Y.
FRED AEBI, DEFENSE A  Y.
REQUES FOR REVIEW BY CLAIMAN 

Reviewe by boar members wilson an moore.

Claimant requests boar review of the referee1 s or er which
DENIED CLAIMANT'S CLAIM.

Claimant is 6 5 years ol , a fisherman an pile buck by profes
sion, IN DECEMBER, 1 9 72 , CLAIMANT HAD A COMPENSABLE HERNIA REPAIR
PERFORMED BY DR. MCALLISTER IMMEDIATELY FOLLOWING THIS SURGERY
DR. ROGERS REMO ED A PACEMAKER. LATER CLAIMANT DE ELOPED A RASH
FROM HIS WRIST UP TO THE NECK AREA. CLAIMANT HAD PRE IOUSLY HAD
SALMON POISONING BUT NE ER HAD HAD A RASH.

,The hospit l records do not indic te  ny r sh or skin ERUPTIONS
ON THE CLAIMANT. CLAIMANT WAS GI EN LOCAL AND SPINAL ANESTHESIA, A
NUMBER OF DRUGS AND ANTIBIOTICS.

Dr. LARSEN1 S REPORT OF APRIL 5, 1 9 74 STATES THAT WHEN HE EXAM
INED CLAIMANT ON APRIL 5 , 1 9 7 3 CLAIMANT HAD A GENERALIZED ERUPTION
ON HIS BODY A BIOPSY SHOWED DERMATITIS. DR. LARSEN DIAGNOSED DRUG
REACTION OR DERMATITIS HERPETIFORMIS.' HE STATED THAT THE DYE STUDY
CONDUCTED IN THE HOSPITAL COULD HA E CAUSED THE ERUPTION OR AGGRA A
TED THE DERMATITIS HERPETIFORMIS.

The referee fou d  HA CLAIMAN had  ot sustai ed his burde of
PRO ING A CAUSAL RELATIONSHIP BETWEEN ANY DRUG, MEDICINE, OR DYE IN
JECTED IN OR ADMINISTERED TO CLAIMANT AS A CONSEQUENCE OF HIS HERNIA
OPERATION AND THE DERMATITIS. DR. LARSEN IN HIS DEPOSITION SAID HE
COULD NOT POSITI ELY, OR WITH MEDICAL PROBABILITY, STATE FOR CERTAIN
THE CAUSE OF CLAIMANT* S RASH OR SKIN ERUPTIONS. THE REFEREE CONCLUDED
THAT CLAIMANT* S CLAIM SHOULD BE DENIED.

The boar , on  e novo review, a opts the conclusions of the
REFEREE.

ORDER

The ORDER OF THE REFEREE, DATED APRIL 2 9, 1 9 7 6 , IS AFFIRMED.

WCB CASE NO. 75-5140 SEPTEMBER 13, 1976

MILFORD JACKSON, CLAIMANT
ALLEN OWEN, CLAIMANT* S ATTY.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR RE IEW BY SAIF

Reviewed by bo rd members moore  nd Phillips.

The st te  ccident insur nce fund requests bo rd review of the

referee s order which gr nted cl im nt PERMANENT TOTAL DISABILITY.

Cl im nt sust ined  compens ble injury to his neck on july 25 ,
1973. CLAIMANT HAD PRIOR INJURIES IN 1969, A HEAD INJURY IN 1970,
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INJURY THROUGH THE RIGHT ARM_-FROM SHOULDER TO HAND. THE 1970 IN
JURY WAS DIAGNOSED AS CERVICAL DISC, AN ANTERIOR CERVICAL DISCECTOMY 
AND INTER BODY FUSION AT CS -6 WAS PERFORMED IN 197 1 • CLAIMANT WAS 

AWARDED 4 8 DEGREES FOR I 5 PER CENT UNSCHEDULED NECK DISAB I1..:ITY FOR 
THE 1970 INJURY, HE RECEIVED NO AWARD OF PERMANENT PARTIAL DISABILITY 

FOR THE 1 969 INJURY. 

CLAIMANT WORKED AS A MECHANIC UNTIL HIS INJURY OF 197 3 • HE 
SAW DR. MISKO ON SEPTEMBER 11, 1973 WHO DIAGNOSED A CERVICAL STRAIN 

OR A RUPTURED CERVICAL DISC 0 

0N OCTOBER 8 • 1 974 DR. MISKO PERFORMED AN ANTERIOR CERVICAL 
DISCECTOMY AND INTERBODY FUSION AT C4 -5. ON FEBRUARY 6, 197 5 DR. 

MISKO -FELT CLAIMANT COULD NEVER RETURN TO HIS FORMER OCCUPATION 

BUT HE COULD HANDLE LIGHT EMPLOYMENT. HE SAID CLAIMANT- WAS MEDI

CALLY STATIONARY AND, ON JUNE 6 • 1975, A DETERMINATION ORDER GRANTED 

CLAIMANT 48 DEGREES FOR 15 PER CENT UNSCHEDULED DISABILITY. CLAIM
ANT ATTEMPTED· TO RETURN TO HIS FORMER JOB BUT COULD NOT PERFORM THE 
REQUIRED DUTIES. HIS CLAIM WAS REOPENED ON JULY 17 • 1975. 

0N OCTOBER 2 7, 197 5 THE ORTHOPAEDIC CONSULTANTS CONSIDERED 
CLAIMANT'S TOTAL LOSS OF FUNCTION OF HIS NECK AS MODERATE AND DUE TO 

THIS INJURY AS MILDLY MODERATE. THEY SUGGESTED RETRAINING FOR LIGHTER 
_ TYPE_ WORK. THE CLAIM WAS AGAIN CLOSED- AND A DETERMINATION ORDER OF 
NOVEMBER 25, 1975 GRANTED CLAIMANT32 DEGREESFOR10 PERCENT UN

SCHEDULED NECK DISABILITY. 

CLAIMANT IS 58 YEARS OLD, HAS AN 8TH GRADE EDUCATION AND HAS 
BEEN A MECHANIC FOR 3 0 YEARS. 

THE REFEREE FOUND THAT CLAIMANT DEFINITELY COULD NOT RETURN 
TO HIS FORMER OCCUPATION AND THAT RETRAINING FOR HIM WAS NOT FEASI-

BLE. THE REFEREE CONCLUDED, BASED ON CLAIMANT'S AGE, EDUCATION• 
LIMITED SKILLS AND WORK EXPERIENCE, THAT HE FELL WITHIN THE 'ODD
LOT1 CATEGORY AND THE FUND FAILED TO -SHOW ANY REGULAR, SUITABLE 

AND GAINFUL WORK WAS AVAILABLE TO CLAIMANT, THEREFORE, CLAIMANT 
WAS PERMANENTLY AND TOTALLY DISABLED. 

THE BOARD, ON DE NOVO REVIEW, FOUND THAT THE MEDICAL EVIDENCE 
DOES NOT JUSTIFY PERMANENT TOTAL DISABILITY. IN FACT, THE CONCENSUS 
OF MEDICAL EVIDENCE INDICATES CLAIMANT COULD, AND SHOULD, RETURN 
TO LIGHT DUTY WORK. THE ORTHOPAEDIC CONSULTANTS RATED CLAIMANT'S 
LOSS OF FUNCTION OF THE NECK DUE TO THIS INJURY AS MILDLY MODERATE. 

I 

THE BOARD CONCLUDES THAT ALTHOUGH CLAIMANT IS NOT PERMANENTLY 
AND TOTALLY DISABLED, HE IS ENTITLED TO AN AWARD OF 75 PER CENT TO 

COMPENSATE HIM FOR HIS LOSS OF WAGE EARNING CAPACITY. THE EVIDENCE 
IS ABUNDANT THAT MANY JOBS CLAIMANT COULD DO BEFORE THE INJURY ARE 

NOW FORECLOSED TO HIM. 

ORDER 

THE ORDER OF THE REFEREE, DATED APRIL 25 • 1976, IS MODIFIED. 

CLAIMANT IS HEREBY GRANTED AN AWARD OF 2 4 0 DEGREES OF A 
MAXIMUM 320 DEGREES FOR UNSCHEDULED NECK DISABILITY. THIS IS IN LIEU 
OF THE AWARD MADE BY THE REFEREE'S ORDER OF APRIL 25, 1976, WHICH IN 
ALL OTHER RESPECTS IS AFFIRMED. 
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AN INJURY THROUGH THE RIGHT ARM FROM SHOULDER TO HAND. THE 1 9 7 0 IN
JURY WAS DIAGNOSED AS CERVICAL DISC, AN ANTERIOR CERVICAL DISCECTOMY
AND INTERBODY FUSION AT C5 -6 WAS PERFORMED IN 1971. C LAI M ANT WAS
AWARDED 4 8 DEGREES FOR 15 PER CENT UNSCHEDULED NECK DISABILITY FOR
THE 1 9 7 0 INJURY, HE RECEIVED NO AWARD OF PERMANENT PARTIAL DISABILITY
FOR THE 1 9 6 9 INJURY.

Claimant worke as a mechanic until his injury of 1973, he

SAW DR. MISKO ON SEPTEMBER 1 1 , 1 9 7 3 WHO DIAGNOSED A CERVICAL STRAIN
OR A RUPTURED CERVICAL DISC.

On OCTOBER 8 , 1 97 4 DR. MISKO PERFORMED AN ANTERIOR CERVICAL

DISCECTOMY AND INTERBODY FUSION AT C4 -5 . ON FEBRUARY 6 , 1 9 7 5 DR.
MISKO FELT CLAIMANT COULD NEVER RETURN TO HIS FORMER OCCUPATION
BUT HE COULD HANDLE LIGHT EMPLOYMENT. HE SAID CLAIMANT WAS MEDI
CALLY STATIONARY AND, ON JUNE 6 , 1 9 75 , A DE TE R M I N AT I ON ORDER GRANTED
CLAIMANT 48 DEGREES FOR 15 PER CENT UNSCHEDULED DISABILITY. CLAIM
ANT ATTEMPTED TO RETURN TO HIS FORMER JOB BUT COULD NOT PERFORM THE
REQUIRED DUTIES. HIS CLAIM WAS REOPENED ON JULY 1 7 , 1 9 7 5 .

On OCTOBER 2 7 , 1 97 5 THE ORTHOPAEDIC CONSULTANTS CONSIDERED
CLAIMANT S TOTAL LOSS OF FUNCTION OF HIS NECK AS MODERATE AND DUE TO
THIS INJURY AS MILDLY MODERATE. THEY SUGGESTED RETRAINING FOR LIGHTER
TYPE WORK. THE CLAIM WAS AGAIN CLOSED AND A DETERMINATION ORDER OF
NOVEMBER 2 5 , 1 9 7 5 GRANTED CLAI MANT 32 DEGREES FOR 10 PERCE NT UN
SCHEDULED NECK DISABILITY.

Claimant is 58 years ol , has an 8 th gra e e ucation an has

BEEN A MECHANIC FOR 30 YEARS.

The referee fou d that claima t defi itely could  ot retur 
TO HIS FORMER OCCUPATION AND THAT RETRAINING FOR HIM WAS NOT FEASI
BLE. THE REFEREE CONCLUDED, BASED ON CLAIMANT S AGE, EDUCATION,
LIMITED SKILLS AND WORK EXPERIENCE, THAT HE FELL WITHIN THE ODD-
LOT * CATEGORY AND THE FUND FAILED TO SHOW ANY REGULAR, SUITABLE
AND GAINFUL WORK WAS AVAILABLE TO CLAIMANT, THEREFORE, CLAIMANT
WAS PERMANENTLY AND TOTALLY DISABLED.

The boar , on  e novo review, foun that the me ical evi ence

DOES NOT JUSTIFY PERMANENT TOTAL DISABILITY. IN FACT, THE CONCENSUS
OF MEDICAL EVIDENCE INDICATES CLAIMANT COULD, AND SHOULD, RETURN
TO LIGHT DUTY WORK. THE ORTHOPAEDIC CONSULTANTS RATED CLAIMANT S
LOSS OF FUNCTION OF THE NECK DUE TO THIS INJURY AS MILDLY MODERATE.

The boar conclu es that although claimant is not permanently

AND TOTALLY DISABLED, HE IS ENTITLED TO AN AWARD OF 75 PER CENT TO
COMPENSATE HIM FOR HIS LOSS OF WAGE EARNING CAPACITY. THE EVIDENCE
IS ABUNDANT THAT MANY JOBS CLAIMANT COULD DO BEFORE THE INJURY ARE
NOW FORECLOSED TO HIM.

ORDER
The ORDER OF THE REFEREE, DATED APRIL 25 , I 97 6 , IS MODIFIED.

Claimant is hereby grante an awar of 24 0  egrees of a

MAXIMUM 3 2 0 DEGREES FOR UNSCHEDULED NECK DISABILITY. THIS IS IN LIEU
OF THE AWARD MADE BY THE REFEREE'S ORDER OF APRIL 25 , 1 976 , WHICH IN
ALL OTHER RESPECTS IS AFFIRMED.
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CASE NO. 75-5103 

SHERRY ESPY, CLAIMANT 
JONES, LANG, KLEIN, WOLF AND SMITH, 

CLAIMANT' S ATTYS. 

PHILIP MONGRAIN, DEFENSE ATcY. 
REQUC:ST FOR REVIEW BY CLAIMANT 

SEPTEMBER 13, 1976 

REVIEWED BY BOARD MEMBERS MOORE AND PHILLIPS. 

CLAIMANT REQUESTS BOARD REVIEW OF THE REFEREE'S ORDER WHICH 
GRANTED CLAIMANT 32 DEGREES FOR t O PER CENT UNSCHEDULED DISABILITY 
AND ASSESSED A PENALTY ON THE EMPLOYER IN THE AMOUNT OF 2 5 PER CENT 
OF ITS LATE PAYMENT OF ACCRUED TEMPORARY TOTAL DISABILITY BUT DENIED 
CLAIMANT VOCATIONAL REHABILITATION SERVICES. 

CLAIMANT SUSTAINED A COMPENSABLE INJURY TO HER BACK ON SEPTEM-
BER 30, 1 974. SHE INCURRED SOFT TISSUE INJURIES AND WAS TREATED CON-
SERVATIVELY. CLAIMANT HAS NOT WORKED SINCE HER INJURY AND HAS NOT 
ATTEMPTED TO SEEK EMPLOYMENT. 

OR. PASQUESI EXAMINED CLAIMANT ON OCTOBER 6, 1975 AND MADE NO 
OBJECTIVE DIAGNOSIS - A SUBJECTIVE DIAGNOSIS INDICATED CHRONIC LUMBO
SACRAL AND LEFT SACROILIAC INSTABILITY. HE RATED CLAIMANT'S DIS
ABILITY AS 5 PER CENT OF THE WHOLE MAN. HE THOUGHT CLAIMANT WAS 
MEDICALLY STATIONARY AT THAT TIME, BUT NOT NECESSARILY VOCATIONALLY 
STATIONARY. 

DR, N·::>RTH ALSO EXAMINED CLAIMANT ANO FELT SHE COULD PERFORM 
LIGHT WORK, AND THEN PROGRESS TO REGULAR WORK - IF NOT, SHE SHOULD 
BE REFERRED FOR VOCATIONAL REHABILITATION, 

A DETERMINATION ORDER OF NOVEMBER 18, 1975 GRANTED CLAIMANT 
COMPENSATION FOR TEMPORARY TOTAL DISABILITY ONLY. 

THE REFEREE FOUND THAT CLAIMANT COULD NOT BE CONSIDERED A 
VOCATIONALLY HANDICAPPED WORKMAN, AS DEFINED BY OAR 436-61-005 (4) • 
CLAIMANT HAD PROVEN SHE WAS DISABLED AND COULD NOT RETURN TO HER 
REGULAR EMPLOYMENT AS A WAITRESS, HOWEVER, CLAIMANT HAD MADE NO 
ATTEMPT TO FIND OTHER SUITABLE EMPLOYMENT ALTHOUGH EVIDENCE INDI
CATED SHE COULD DO DIFFERENT TYPES OF WORK, 

THE REFEREE CONCLUDED THAT CLAIMANT HAD FAILED TO PROVE THAT 
SHE LACKED ANY SKILLS THAT WOULD ENABLE HER TO READILY RETURN TO FULL 
Tl ME EM PLOY ME NT, 

THE REFEREE FOUND THAT BECAUSE CLAIMANT CANNOT RETURN TO HER 
FORMER OCCUPATION THAT SHE HAD SUSTAINED A LOSS OF WAGE EARNING 
CAPACITY WHICH ENTITLED HER TO A MINIMAL AWARD. HE GRANTED CLAIMANT 
32 DEGREES. 

THE REFEREE FOUND THE CARRIER HAD NOT COMPLIED W 1TH OAR 4 3 6 -6 t 
BY KEEPING THE BOARD INFORMED WITH REGARD TO CLAIMANT'S STATUS AS 
A VOCATIONALLY HANDICAPPED PERSON, BUT, IN VIEW OF HIS RULING THAT 
CLAIMANT WAS NOT SUCH A PERSON, HE DID NOT ASSESS A PENALTY 'OR AWARD 
AN ATTORNEY'S FEE. 

THE CARRIER, WHEN PAYING CLAIMANT TEMPORARY TOTAL DISABILITY 
( FROM JULY 1 TO NOVEMBER t , t 9 7 5} , HAD UNDERPAID CLAIMANT 2 I DOLLARS 
PER MONTH AND THE REFEREE ASSESSED A 2 5 PER CENT PENALTY ON THIS LATE 
PAYMENT OF TEMPORARY TOTAL DISABILITY COMPENSATION. 
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WCB CASE NO. 75-5103 1976SEPTEMBER 13,

SHERRY ESPY, CLAIMANT
JONES, LANG, KLEIN, WOLF AND SMITH,
CLAIMANT' S ATTYS.

PHILIP MONGRAIN, DEFENSE ATTY.
REQUEST FOR RE IEW BY CLAIMANT

Reviewe by boar members moore an Phillips.

Claimant requests boar review of the referee s or er which
GRANTED CLAIMANT 32 DEGREES FOR 10 PER CENT UNSCHEDULED DISABILITY
AND ASSESSED A PENALTY ON THE EMPLOYER IN THE AMOUNT OF 2 5 PER CENT
OF ITS LATE PAYMENT OF ACCRUED TEMPORARY TOTAL DISABILITY BUT DENIED
CLAIMANT  OCATIONAL REHABILITATION SER ICES.

Claimant sustaine a compensable injury to her back on Septem
ber 3 0 , 1974. SHE INCURRED SOFT TISSUE INJURIES AND WAS TREATED CON
SER ATI ELY. CLAIMANT HAS NOT WORKED SINCE HER INJURY AND HAS NOT
ATTEMPTED TO SEEK EMPLOYMENT.

Dr. p squesi ex mined cl im nt on October 6, 1975  nd m de no

OBJECTI E DIAGNOSIS A SUBJECTI E DIAGNOSIS INDICATED CHRONIC LUMBO
SACRAL AND LEFT SACROILIAC INSTABILITY. HE RATED CLAIMANT'S DIS
ABILITY AS 5 PER CENT OF THE WHOLE MAN. HE THOUGHT CLAIMANT WAS
MEDICALLY STATIONARY AT THAT TIME, BUT NOT NECESSARILY  OCATIONALLY
STATIONARY.

Dr. NORTH ALSO EXAMINED CLAIMANT AND FELT SHE COULD PERFORM

LIGHT WORK, AND THEN PROGRESS TO REGULAR WORK IF NOT, SHE SHOULD
BE REFERRED FOR  OCATIONAL REHABILITATION.

A DETERMINATION ORDER OF NO EMBER 1 8 , 1 9 7 5 GRANTED CLAI MANT

COMPENSATION FOR TEMPORARY TOTAL DISABILITY ONLY.

The referee fou d that claima t could  ot be co sidered a
 OCATIONALLY HANDICAPPED WORKMAN, AS DEFINED BY OAR 436 -6 1 -005 (4).
CLAIMANT HAD PRO EN SHE WAS DISABLED AND COULD NOT RETURN TO HER
REGULAR EMPLOYMENT AS A WAITRESS. HOWE ER, CLAIMANT HAD MADE NO
ATTEMPT TO FIND OTHER SUITABLE EMPLOYMENT ALTHOUGH E IDENCE INDI
CATED SHE COULD DO DIFFERENT TYPES OF WORK.

The referee conclu e that claimant ha faile to prove that

SHE LACKED ANY SKILLS THAT WOULD ENABLE HER TO READILY RETURN TO FULL
TIME EMPLOYMENT.

The referee fou d that because claima t ca  ot retur to her
FORMER OCCUPATION THAT SHE HAD SUSTAINED A LOSS OF WAGE EARNING
CAPACITY WHICH ENTITLED HER TO A MINIMAL AWARD. HE GRANTED CLAIMANT
32 DEGREES.

The REFEREE FOUND THE CARRIER HAD NOT COMPLIED WITH OAR 4 3 6 -6 1

BY KEEPING THE BOARD INFORMED WITH REGARD TO CLAIMANT* S STATUS AS
A  OCATIONALLY HANDICAPPED PERSON, BUT, IN  IEW OF HIS RULING THAT
CLAIMANT WAS NOT SUCH A PERSON, HE DID NOT ASSESS A PENALTY OR AWARD
AN ATTORNEY S FEE.

The carrier, when paying claimant temporary total  isability
(FROM JULY 1 TO NO E MBER 1, 1975), HAD UNDER PAID CLAI MANT 2 1 DOLLARS
PER MONTH AND THE REFEREE ASSESSED A 25 PER CENT PENALTY ON THIS LATE
PAYMENT OF TEMPORARY TOTAL DISABILITY COMPENSATION.
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BOARD• ON DE NOVO REVIEW, ADOPTS THE REFEREE• S ORDER. 

ORDER 

THE ORDER OF THE REFEREE• DATED APRIL 1. 1976 IS AFFIRMED. 

WCB CASE NO. 76-47 

WILLIE COOPER, CLAIMANT 
F 0 P. STAGER, CLAIMANT• S ATTY. 

DEPT. OF JUSTICE, DEFENSE ATTY. 
REQUEST· F;OR REVIEW BY CLAIMANT 

SEPTEMBER 13, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND PHILLIPS, 

CLAIMAN1" REQUESTS BOARD REVIEW· OF THE REFEREE'S ORDER WHICH 
AFFIRMED THE DENIAL OF CLAIMANT'S CLAIM F'OR AGGRAVATION 0 

CLAIMANT SUFFERED A COMPENSABLE INDUSTRIAL INJURY TO HIS BACK 
ON APRIL 7, _1 971. HE CONTINUED WORKING WITH SEVERE BACK PAIN, SAW 
DR. WILSON WHO REFERRED CLAIMANT TO DR, PALUSKA. DR. PALUSKA RECOM

MENDED CONSERVATIVE TREATMENT AND HOSPITALIZED CLAIMANT IN MAY• 1 971 
FOR TRACTION. 

OR, PALUSKA EXAMINED CLAIMANT ON AUGUST 1 6 • 1971 AND DIAGNOSED 
SCIATIC NERVE IRRITATION AND FOUND CLAI.MANT WAS NOT MEDICALLY STA
TIONARY. 

ON. JANUARY 1 7, 1972 DR. PALUSKA RELEASED CLAIMANT TO WORK BUT 

TOLD HIM TO AVOID UNDUE BACK STRAIN. A DETERMINATION ORDER ISSUED 

FEBRUARY 2, 1972 GRANTED Cl-AIM ANT NO AWARD FOR PERMANENT PARTIAL 
DISABILITY, 

CLAIMANT RE. ruRNED TO WORK BUT CONTINUED HAVING LOW BACK PAIN 
AND DR, PALUSKA FELT CLAIMANT SHOULD NOT RETURN TO HIS REGULAR OCCU
PATION AND SHOULD GET HELP F'ROM THE VOCATIONAL REHABILITATION DIVISION. 

DR. HOLM EXAMINED CLAIMANT ON MAY 22, 1972 AND FOUND •No SERIOUS 
PHYSICAL IMPAIRMENT' BUT HE DID HAVE • A SLIGHT DEGREE OF RESIDUAL 
PHYSICAL IMPAIRMENT,• HE FELT CL.AIMANT COULD RETURN TO HIS REGULAR 
OCCUPATION. CLAIMANT WAS ENTERED IN A VOCATIONAL REHABILITATION TRAIN
ING PROGRAM IN FEBRUARY, 1972 AND IN NOVEMBER, 1973 HE BEGAN CUSTO
DIAL WORK WITH NO APPARENT PROBLEMS, 

A SECOND DETERMINATION ORDER OF AUGUST 1 7, 1972 HAD GRANTED 

CLAIMANT 3 2 DEGREES FOR 1 0 PER CENT UNSCHEDULED LOW BACK DISABILITY.· 
ON NOVEMBER 30, 1 972, PURSUANT TO A STIPULATION, CLAIMANT WAS GRANTED 

AN ADDITIONAL 4 8 DEGREES. 

CLAl~ANT CONTINUED TO DO CUSTODIAL WORK AND EARNED A SATISFAC
TORY INCOME, HIS CASE WAS CLOSED BY THE DIVISION OF VOCATIONAL REHABI

LITATION ON MAY 1 4 • 197 3 • THEREAFTER, CLAIMANT BEGAN TO HAVE RECUR

RENT BACK PAIN, HE ASKED THE FUND TO REOPEN HIS CLAIM. THE FUND 
AGREED TO HAVE CLAIMANT RE-EVALUATED BY DR, PALUSKA AT ITS EXPENSE. 

IN AUGUST, 1 974 CLAIMANT VOLUNTARILY ENTERED OREGON STATE HOS
PITAL FOR BIZARRE BEHAVIOR DIAGNOSED AS SCHIZOPHRENIA. IN SEPTEMBER, 

1975 DR. PALUSKA STATED CLAIMANT HAD LOST HIS JANITORIAL ·coNTRACT 
DUE TO RECURRENT BACK PAIN AND CLAIMANT HAD RESORTED TO DRINKING, AND 
IN HIS REPORT OF NOVEMBER 10, 1975 HE FOUND 'NO OBJECTIVE EVIDENCE OF 
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The boar , on  e novo review, a opts the referee s or er.

ORDER

The ORDER OF THE REFEREE, DATED APRIL I , I 9 76 IS AFFIRMED.

WCB CASE NO. 76-47 SEPTEMBER 13, 1976

WILLIE COOPER, CLAIMANT
F. P. S AGER, CLAIMAN 'S A  Y.
DEP . OF JUS ICE, DEFENSE A  Y.
REQUES FOR REVIEW BY CLAIMAN 

Reviewe by boar members wilson

Claimant requests boar review of
affirme the  enial of claimant s claim

Claimant suffere a compensable in ustrial injury to his back
on APRIL 7,1971. HE CONTINUED WORKING WITH SEVERE BACK PAIN, SAW
DR. WILSON WHO REFERRED CLAIMANT TO DR. PALUSKA. DR. PALUSKA RECOM
MENDED CONSERVATIVE TREATMENT AND HOSPITALIZED CLAIMANT IN MAY, 197 1
FOR TRACTION.

Dr. PALUSKA EXAM I NED C LAI M ANT ON AUGUST 16, 1971 AND DIAGNOSED

SCIATIC NERVE IRRITATION AND FOUND CLAIMANT WAS NOT MEDICALLY STA
TIONARY.

On JANUARY 17 , 1 9 7 2 DR. PALUSKA RELEASED CLAIMANT TO WORK BUT

TOLD HIM TO AVOID UNDUE BACK STRAIN. A DETERMINATION ORDER ISSUED
FEBRUARY 2 , 1 9 7 2 GRANTED CLAIMANT NO AWARD FOR PERMANENT PARTIAL
DISABILITY.

Claimant returne to work but continue having low back pain
AND DR. PALUSKA FELT CLAIMANT SHOULD NOT RETURN TO HIS REGULAR OCCU
PATION AND SHOULD GET HELP FROM THE VOCATIONAL REHABILITATION DIVISION.

Dr. HOLM EXAMINED CLAIMANT ON MAY 2 2 , 1 9 72 AND FOUND NO SERIOUS
PHYSICAL IMPAIRMENT' BUT HE DID HAVE tA SLIGHT DEGREE OF RESIDUAL
PHYSICAL IMPAIRMENT. HE FELT CLAIMANT COULD RETURN TO HIS REGULAR
OCCUPATION. CLAIMANT WAS ENTERED IN A VOCATIONAL REHABILITATION TRAIN
ING PROGRAM IN FEBRUARY, 1 9 7 2 AND IN NOVEMBER, 1 97 3 HE BEGAN CUSTO
DIAL WORK WITH NO APPARENT PROBLEMS.

A SECOND DETERMINATION ORDER OF AUGUST 17,

CLAIMANT 32 DEGREES FOR 10 PER CENT UNSCHEDULED
ON NOVE MBER 3 0 , 1 9 72 , PURSUANT TO A ST I PULAT ION ,
AN ADDITIONAL 4 8 DEGREES.

Claimant continue to  o custo ial work an earne a satisfac

tory INCOME, HIS CASE WAS CLOSED BY THE DIVISION OF VOCATIONAL REHABI
LITATION ON MAY 1 4 , 1 973 . THEREAFTER, CLAIMANT BEGAN TO HAVE RECUR
RENT BACK PAIN, HE ASKED THE FUND TO REOPEN HIS CLAIM. THE FUND
AGREED TO HAVE CLAIMANT RE-EVALUATED BY DR. PALUSKA AT ITS EXPENSE.

In AUGUST, 1974 CLAIMANT VOLUNTARILY ENTERED OREGON STATE HOS

PITAL FOR BIZARRE BEHAVIOR DIAGNOSED AS SCHIZOPHRENIA. IN SEPTEMBER,
1 9 7 5 DR. PALUSKA STATED CLAIMANT HAD LOST HIS JANITORIAL CONTRACT
DUE TO RECURRENT BACK PAIN AND CLAIMANT HAD RESORTED TO DRINKING, AND
IN HIS REPORT OF NOVE MBER 10, 1975 HE FOUND NO OBJECTIVE EVIDENCE OF

1 9 7 2 HAD GRANTED
LOW BACK DISABILITY.
CLAIMANT WAS GRANTED

AND PHILLIPS.

THE REFEREE'S ORDER WHICH
FOR AGGRAVATION,
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DISEASE' NOR ANY REASON FOR CLAIMANT'S PERSISTENT COMPLAINTS. 

ON NOVEMBER 2 4, 197 5 THE FUND DENIED CLAIMANT'S CLAIM FOR 
AGGRAVATION. 

THE REFEREE FOUND THAT CLAIMANT'S BACK WAS ASYMPTOMATIC IN 
197 2 - DR. PALU SKA HAD AUTHORIZED CLAIMANT TO RETURN TO WORK BUT TO 
AVOID UNDUE HEAVY LIFTING. DR. HOLM FOUND ONLY SLIGHT RESIDUAL IM
PAIRMENT IN MAY, 1972 AND FELT CLAIMANT COULD RETURN TO HIS REGULAR 

OCCUPATION. DR. PALU SKA, ON NOVEMBER 1 0, 197 5 COULD MAKE NO OBJEC

TIVE FINDINGS TO SUPPORT CLAIMANT'S COMPLAINTS. 

THE REFEREE CONCLUDED THAT THE EVIDENCE INDICATED A RE-INJURY 
BASED ON, THE LONG HOURS ANO HEAVY LIFTING REQUIRED BY THE CUSTODIAL 

WORK IN WHICH CLAIMANT HAO ENGAGED, RATHER THAN AN AGGRAVATION AND, 
THEREFORE, TH.::: CLAIM FOR AGGRAVATION HAD BEEN PROPERLY DENIED. 

' 
THE BOARD, ON DE NOVO REVIEW, ADOPTS THE ORDER OF THE REFEREE. 

ORDER 

THE ORDER OF THE REFEREE, DATED MAY- 1 0, 197 6, IS AFFIRMED. 

WCB CASE NO. 75-5304 

JOHN MORAVICS, CLAIMANT 
KE 1TH TICHENOR, CLAIMANT'S ATTY• 
DEPT. OF JUSTICE, DEFENSE ATTY. 
REQUEST FOR REVIEW BY SAIF 

SEPTEMBER 14, 1976 

REVIEWED BY BOARD MEMBERS WILSON ANO PHILLIPS. 

THE S·TATE ACCIDENT INSURANCE FUND REQUESTS BOARD REVIEW OF THE 
REFEREE'S ORDER WHICH REMANDED CLAIMANT'S CLAIM TO IT FOR ACCEPTANCE 
AS AN AGGRAVATION CLAIM AS OF OCTOBER 7, 1 9 7 5 AND FOR THE PAYMENT OF 

BENEFITS AS PROVIDED BY LAW UNTIL THE CLAIM 15 AGAIN CLOSED PURSUANT 

TO ORS 6 5 6 • 2 6 8 AND AWARDED CLAIMANT'S ATTORNEY A REASONABLE ATTORNEY 

FEE IN THE AMOUNT OF 800 DOLLARS PAYABLE BY THE STATE ACCIDENT IN
SURANCE FUND. 

CLAIMANT SUSTAINED A COMPENSABLE INJURY TO HIS LOW BACK ON MAY 
1 2, 196 9 • THE CLAIM WAS CLOSED BY A DE TERM !NATION ORDER DATED NOVE M
BER 5 1 197 0 WHEREBY CLAIMANT WAS AWARDED 2 0 8 DEGREES OF A MAXI MUM 

32 0 DEGREES FOR UNSCHEDULED DISABILITY. THE CLAIMANT REQUESTED A 
HEARING AND THE REFEREE IN::;REASED CLAIMANT'S AWARD TO 2 4 0 DEGREES 

EQUAL TO 75 PER CENT OF THE MAXIMUM. THIS AWARD WAS AFFIRMED BY 
THE BOARD'S ORDER ON REVIEW, DATED MAY 11, 1 972, AND BY THE MULTNO
MAH COUNTY CIRCUIT COURT JUDGMENT ORDER, DATED JULY 14 1 1 972 • THAT 
DATE 15 THE DATE OF THE LAST AWARD OR ARRANGEMENT OF COMPENSATION. 

CLAIMANT CONTENDS THAT HIS CONDITION IS NOW WORSE THAN IT ,WAS 

ON JULY I 4, 197 2 AND THAT THE WORSENING IS ATTRIBUTABLE TO THE INDUS
TRIAL INJURY OF MAY 12, 1969, 

THE FUND CONTENDS THAT CLAIMANT IS PERMANENTLY AND TOTALLY 
DISABLED AS A RESULT OF THE COMBINATION OF HIS COMPENSABLE INJURY AND 

NON-RELATED MEDICAL. CONDITIONS AND THAT SUCH CONTENTION HAS BEEN UP

HELD BY VIRTUE OF THE JUDGMENT ORDER DATED JULY I 4 , I 9 7 2. 

THE REFEREE FOUND THE WITNESS TO BE CREDIBLE IN HIS TESTIMONY 
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BACK DISEASE1 NOR ANY REASON FOR CLAIMANT'S PERSISTENT COMPLAINTS.

On NO EMBER 24, 1 9 7 5 THE FUND DENIED CLAIMANT'S CLAIM FOR
AGGRA ATION.

The REFEREE FOUND THAT CLAIMANT'S BACK WAS ASYMPTOMATIC IN

1 9 7 2 DR. PALUSKA HAD AUTHORIZED CLAIMANT TO RETURN TO WORK BUT TO
A OID UNDUE HEA Y LIFTING. DR. HOLM FOUND ONLY SLIGHT RESIDUAL IM
PAIRMENT IN MAY, 1 9 7 2 AND FELT CLAIMANT COULD RETURN TO HIS REGULAR
OCCUPATION. DR. PALUSKA, ON NO EMBER 1 0, 1 9 7 5 COULD MAKE NO OBJEC
TI E FINDINGS TO SUPPORT CLAIMANT'S COMPLAINTS.

The referee conclu e that the evi ence in icate a re injury

BASED ON THE LONG HOURS AND HEA Y LIFTING REQUIRED BY THE CUSTODIAL
WORK IN WHICH CLAIMANT HAD ENGAGED, RATHER THAN AN AGGRA ATION AND,
THEREFORE, THE CLAIM FOR AGGRA ATION HAD BEEN PROPERLY DENIED.

The BOARD, ON DE NO O RE IEW, ADOPTS THE ORDER OF THE REFEREE.

ORDER

The ORDER OF THE REFEREE, DATED MAY 1 0, 1 9 76, IS AFFIRMED.

WCB CASE NO. 75-5304 SEPTEMBER 14, 1976

JOHN MORA ICS, CLAIMANT
KEITH TICHENOR, CLAIMANT'S ATTY.

DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR RE IEW BY SAIF

Reviewe by boar members wilson an Phillips.

The state acci ent insurance fun requests boar review of the
referee s or er which reman e claimant s claim to it for acceptance
AS AN AGGRA ATION CLAIM AS OF OCTOBER 7 , 1 9 7 5 AND FOR THE PAYMENT OF
BENEFITS AS PRO IDED BY LAW UNTIL THE CLAIM IS AGAIN CLOSED PURSUANT
TO ORS 656.268 AND AWARDED CLAIMANT1S ATTORNEY A REASONABLE ATTORNEY

FEE IN THE AMOUNT OF 80 0 DOLLARS PAYABLE BY THE STATE ACCIDENT IN
SURANCE FUND.

Claimant sustaine a compensable injury to his low back on may

1 2 , 1 9 6 9 . THE CLAIM WAS CLOSED BY A DETERMINATION ORDER DATED NO EM
BER 5 , 1 9 7 0 WHEREBY CLAIMANT WAS AWARDED 2 0 8 DEGREES OF A MAXIMUM
3 2 0 DEGREES FOR UNSCHEDULED DISABILITY. THE CLAIMANT REQUESTED A
HEARING AND THE REFEREE INCREASED CLAIMANT'S AWARD TO 2 4 0 DEGREES

EQUAL TO 75 PER CENT OF THE MAXIMUM. THIS AWARD WAS AFFIRMED BY
THE BOARD1 S ORDER ON RE IEW, DATED MAY 1 1 , 1 9 7 2 , AND BY THE MULTNO

M AH COUNTY CIRCUIT COURT JUDGMENT ORDER, DATED JULY 1 4 , 1 9 72 . THAT
DATE IS THE DATE OF THE LAST AWARD OR ARRANGEMENT OF COMPENSATION.

Claimant conten s that his con ition is now worse than it,was
ON JULY 1 4 , 1 9 7 2 AND THAT THE WORSENING IS ATTRIBUTABLE TO THE INDUS
TRIAL INJURY OF MAY 1 2 , 1 9 6 9 .

The fu d co te ds that claima t is perma e tly a d totally
DISABLED AS A RESULT OF THE COMBINATION OF HIS COMPENSABLE INJURY AND
NON-RELATED MEDICAL CONDITIONS AND THAT SUCH CONTENTION HAS BEEN UP
HELD BY  IRTUE OF THE JUDGMENT ORDER DATED JULY 1 4 , 1 9 7 2 .

The referee foun the witness to be cre ible in his testimony
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HE IS UNABLE TO SLEEP ON HIS SIDE AND MUST SLEEP FLAT ON HIS BACK, 

THAT HE NOW HAS INCREASED PAIN DOWN HIS RIGHT LEG TO THE POPLITEAL 

AREA WHICH HAS BEEN INCREASING SINCE HIS BACK OPERATION AND ALSO HAS 

LEFT HIP PAIN AND A BURNING SENSATION IN THIS AREA. THE REFEREE RELIED 

STRONGLY ON THE TESTIMONY OF CLAIMANT AND THE CHART NOTES OF DR. GREWE 

WHICH TENDED TO CORROBORATE CLAIMANT'S TESTIMONY THAT HE HAD BEEN 

HAVING MORE DIFFICULTY IN SLEEPING, ALSO MORE DIFFICULTY WITH HIS BACK 

AND LEG AND WAS HAVING CONSIDERABLE TROUBLE WITH HIS SHOULDER-NECK 

AREA, A PROBLEM UNRELATED TO HIS CLAIM. 

THE REFEREE CONCLUDED THAT CLAIMANT'S CONDITION HAD BECOME AG

GRAVATED AND WORSENED SINCE THE JUDGMENT ORDER DATED JULY 14, 1 972. 

HE, FURTHER CONCLUDED THAT, AL THOUGH IT MIGHT BE PROPER TO MAKE A 

DETERMINATION ON THE EXTENT OF DISABILITY, BECAUSE OF THE LAPSE OF 

TIME AND THE ABSENCE OF MEDICAL INFORMATION OTHER THAN DR. GREWE' S 

CHART N::>TES, THE MATTER WOULD BE MORE PROPERLY HANDLED BY SUBMIT

TING IT TO THE EVALUATION DIVISION OF THE BOARD. HE, THEREFORE, RE

MANDED THE CLAIM TO THE FUND FOR ACCEPTANCE AS AN AGGRAVATION CLAIM 

AS OF OCTOBER 7, 197 5, THE DATE CLAIMANT'S ATTORNEY FILED THE CLAIM 

FOR AGGRAVATION OF DISABILITY. 

THE BOARD, ON DE NOVO REVIEW, FINDS NO MEDICAL EVIDENCE IN THE 

RECORD WHICH WOULD INDICATE THAT CLAIMANT'S CONDITION HAS WORSENED 

SINCE THE ENTRY OF THE JUDGMENT ORDER DATED JULY14, 1972. THE FIRST 

MEDICAL RECORD RECEIVED BY THE FUND WAS DATED OCTOBER 3 1 , 197 5 AND 

AN ANALYSIS OF THAT REPORT EVEN AS TO SUBJECTIVE COMPLAINTS WHICH 

COULD POSSIBLY BE RELATED TO CLAIMANT'S INDUSTRIAL INJURY SHOW THAT 

CLAIMANT MAKES THE SAME COMPLAINTS ON OCTOBER 29, 1975 THAT HE MADE 

TO THE RE FE REE AT THE HEARING ON � EGE MBER 1 5, 1971 AND WHICH RE SUL TED 

IN THE AWARD OF 240 D:C:GREES. IF ANYTHING, THE EVIDENCE INDICATES 

CLAIMANT'S OVERALL BACK CONDITION MAY HAVE IMPROVED SINCE DECEMBER 

OF 1 9 7 1 • 

CLAIMANT HAS A SUBSTANTIAL MEDICAL HISTORY OF INJURIES AND DIS

ABILITY WHICH PRECEEDED HIS INDUSTRIAL INJURY AND NOT ALL OF WHICH 

WERE NECESSARILY AGGRAVATED BY THE INDUSTRIAL INJURY. ADDITIONALLY, 

CLAIMANT HAS DEVELOPED PROBLEMS SINCE HIS HEARING IN 1 971. DR. 

GREWE' S REPORT OF OCTOBER 2 0, 1 975 STATES THAT CLAIMANT • HAS A 

MULTITUDE OF RESIDUAL COMPLAINTS THAT I THINK ARE LEGITIMATE. HIS 

GENERAL HEALTH WITH HIS HYPERTENSION, ANGINA, MALIGNANT RECTAL POLYP, 

CHRONIC DIARRHEA, ARTHRITIS IN HIS KNEES AND HIPS AND RESIDUALS FROM 
HIS LOW BACK SURGERY MAKE HIM IN MY MIND A PERMANENT AND TOTAL 

DISABILITY.• UNFORTUNATELY, DR. GREWE DOES NOT RELATE THIS PERMA

NSNT TOTAL DISABILITY TO THE INDUSTRIAL INJURY. 

THE BOARD CONCLUDES THAT THE CLAIMANT HAS BEEN ADEQUATELY 
COMPENSATED FOR HIS LOSS OF WAGE EARNING CAPACITY BY THE AWARD OF 

240 DEGREES WHICH REPRESENTS 75 PER CENT OF THE MAXIMUM ALLOWABLE 

BY STATUTE FOR UNSCHEDULED DISABILITY. 

ORDER 

THE ORDER OF THE REFEREE, DATED MARCH 19, 1976, IS REVERSED. 
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THAT HE IS UNABLE TO SLEEP ON HIS SIDE AND MUST SLEEP FLAT ON HIS BACK,
THAT HE NOW HAS INCREASED PAIN DOWN HIS RIGHT LEG TO THE POPLITEAL
AREA WHICH HAS BEEN INCREASING SINCE HIS BACK OPERATION AND ALSO HAS
LEFT HIP PAIN AND A BURNING SENSATION IN THIS AREA. THE REFEREE RELIED
STRONGLY ON THE TESTIMONY OF CLAIMANT AND THE CHART NOTES OF DR. GREWE
WHICH TENDED TO CORROBORATE CLAIMANT S TESTIMONY THAT HE HAD BEEN
HAVING MORE DIFFICULTY IN SLEEPING, ALSO MORE DIFFICULTY WITH HIS BACK
AND LEG AND WAS HAVING CONSIDERABLE TROUBLE WITH HIS SHOULDER-NECK
AREA, A PROBLEM UNRELATED TO HIS CLAIM.

The referee conclu e that claimant's con ition ha become AG
GRAVATED AND WORSE NED SINCE JHE JUDGMENT ORDER DATED JULY 1 4 , 1 9 72 .
HE, FURTHER CONCLUDED THAT, ALTHOUGH IT MIGHT BE PROPER TO MAKE A
DETERMINATION ON THE EXTENT OF DISABILITY, BECAUSE OF THE LAPSE OF
TIME AND THE ABSENCE OF MEDICAL INFORMATION OTHER THAN DR. GREWE1 S
CHART NOTES, THE MATTER WOULD BE MORE PROPERLY HANDLED BY SUBMIT
TING IT TO THE EVALUATION DIVISION OF THE BOARD. HE, THEREFORE, RE
MANDED THE CLAIM TO THE FUND FOR ACCEPTANCE AS AN AGGRAVATION CLAIM
AS OF OCTOBER 7 , 1 97 5 , THE DATE CLAIMANT'S ATTORNEY FILED THE CLAIM
FOR AGGRAVATION OF DISABILITY.

The boar , on  e novo review, fin s no me ical evi ence in the

RECORD WHICH WOULD INDICATE THAT CLAIMANT S CONDITION HAS WORSENED
SINCE THE ENTRY OF THE JUDGMENT ORDER DATED JULY 1 4, 1 9 72 . THE FIRST
MEDICAL RECORD RECEIVED BY THE FUND WAS DATED OCTOBER 3 1 , 1 9 7 5 AND
AN ANALYSIS OF THAT REPORT EVEN AS TO SUBJECTIVE COMPLAINTS WHICH
COULD POSSIBLY BE RELATED TO CLAIMANT S INDUSTRIAL INJURY SHOW THAT
CLAIMANT MAKES THE SAME COMPLAINTS ON OCTOBER 2 9 , 1 97 5 THAT HE MADE
TO THE REFEREE AT THE HEARING ON DECEMBER 15, 1971 AND WHICH RESULTED
IN THE AWARD OF 2 4 0 DEGREES. IF ANYTHING, THE EVIDENCE INDICATES
CLAIMANT'S OVERALL BACK CONDITION MAY HAVE IMPROVED SINCE DECEMBER
OF 1 9 7 1 .

Claimant has a substantial me ical history of injuries an  is

ability WHICH PRECEEDED HIS INDUSTRIAL INJURY AND NOT ALL OF WHICH
WERE NECESSARILY AGGRAVATED BY THE INDUSTRIAL INJURY. ADDITIONALLY,
CLAIMANT HAS DEVELOPED PROBLEMS SINCE HIS HEARING IN 1971. DR.
GREWE'S REPORT OF OCTOBER 2 0, 1 97 5 STATES THAT CLAIMANT HAS A
MULTITUDE OF RESIDUAL COMPLAINTS THAT I THINK ARE LEGITIMATE. HIS
GENERAL HEALTH WITH HIS HYPERTENSION, ANGINA, MALIGNANT RECTAL POLYP,
CHRONIC DIARRHEA, ARTHRITIS IN HIS KNEES AND HIPS AND RESIDUALS FROM
HIS LOW BACK SURGERY MAKE HIM IN MY MIND A PERMANENT AND TOTAL
DISABILITY.' UNFORTUNATELY, DR. GREWE DOES NOT RELATE THIS PERMA
NENT TOTAL DISABILITY TO THE INDUSTRIAL INJURY.

The board co cludes that the claima t has bee adequately
COMPENSATED FOR HIS LOSS OF WAGE EARNING CAPACITY BY THE AWARD OF
2 4 0 DEGREES WHICH REPRESENTS 75 PER CENT OF THE MAXIMUM ALLOWABLE
BY STATUTE FOR UNSCHEDULED DISABILITY.

ORDER
The ORDER OF THE REFEREE, DATED MARCH 19, I 976 , IS REVERSED.
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CASE NO. 75-1916 

A. B. MCMANUS, CLAIMANT 
RICHARD KROPP, CLAIMANT'S ATTY. 
DEPT. OF JUSTICE, DEFENSE ATTY. 
REQUEST FOR REVIEW BY SAIF 

SEPTEMBER 14, 1976 

REVIEWED BY BOARD MEMBERS MOORE AND PHILLIPS, 

THE STATE ACCIDENT INSURANCE FUND REQUESTS BOARD REVIEW OF THE 
REFEREE'S ORDER WHICH REMANDED CLAIMANT'S CLAIM FOR HEAD, NECK 
CONDITIONS AND CLAIMANT'S PSYCHOLOGICAL CONDITION TO IT TO BE ACCEPTED 
FOR PAYMENT OF COMPENSATION AS PROVIDED BY LAW. 

IN MID-JANUARY, 1 975, CLAIMANT DEVELOPED HEADACHES WHICH BE
CAME WORSE AND, ON JANUARY 2. 9 1 197 5, HE CONTACTED DR. VANVEEN WHO 
DIAGNOSED I MUSCLE CONTRACTION HEADACHES' AND I FIBROMYOSITIS' • 
MEDICATION WAS ADMINISTERED. CLAIMANT CONTAi:TED DR. MACK ON JANU
ARY 30, 1975 COMPLAINING OF HEADACHES, NAUSEA AND PRESSURE IN THE 
EARS. DR. MACK DIAGNOSED 'FRONTAL AND OCCIPITAL CEPHALALGIA AND 
POSTERIOR CERVICAL MUSCLE SPASMS, ETIOLOGY UNKNOWN'• 

ON JANUARY 3 1, 197 5 CLAIMANT SAW DR. THROOP WHO FELT CLAIMANT 
WAS SLIFFE RING FROM SINUS TYPE HEADACHES W 1TH SECONDARY MUSCLE 
CONTRACTION HEA!JACHES. CLAIMANT ·UNDERWENT SKULL FILMS, CERVICAL 
SPINE FILMS, BRAIN SCAN AND SINUS X-RAYS, ALL NORMAL. 

ON JUNE 2., 1 9 7 5 DR. THROOP OPINED THAT CLAIMANT'S TYPE OF MUS
CLE CONTRACTION HEA!JACHES COULD BE BROUGHT ON BY A CERVICAL SPINE 
STRAIN 'SUCH AS MIGHT OCCUR DOING HEA\fY LIFTING HE DOES AT WORK', AND 
HE FELT THIS CERVICAL SPINE STRAIN CAUSED THE HEADA".::HES BUT THE STRAIN 
WAS 'AGGRAVATED BY UNDERLYING EMOTIONAL OR PSYCHOLOGICAL STRESSES'. 

CLAIMANT CAME UNDER THE CARE OF DR, BASSINGER IN FEBRUARY, 
197 5 - CLAIMANT WAS TWICE HOSPITALIZED FOR TESTING AND EXAMINATION. 
ON MARCH 28, 1975 DR 0 BASSINGER DIAGNOSED VASCULAR HEADACHES AND 
NERVE ROOT IMPINGMENT AT Cl -2 • HE FELT CLAIMANT'S JOB CONTRIBUTED 
TO THE NERVE STRETCH INJURY OF C1 -2. WHICH, IN TURN, CONTRIBUTED TO 
THE VASCULAR HEADACHES. 

ON JUNE 5, 1975 DR. BASSINGER STATED THAT BOTH DRS. ACKERMAN 
AND THROOP FELT CLAIMANT'S SYMPTOMATOLOGY WAS PRIMARILY ON A PSYCHO
SOMATIC BASIS 0 DR 0 BASSINGER AGREED CLAIMANT HAD THE TYPE OF PERSON
ALITY WHICH READILY PRODUCES PSYCHOSOMATIC COMPLAINTS. HOWEVER, 
DR 0 BASSINGER ADDED THAT THE ORIGINAL INJURY 'WAS ASSOCIATED WITH 
CERVICAL STRAIN AND POSSIBLE CERVICAL NERVE ROOT INJURY AND HIS SUB
SEQUENT COURSE HAS BEEN A RESULT OF THIS INJURY', 

0N JUNE 19, 1975 DR. BASSINGER, BASEDONAMEDICALPROBABILITY, 
SAID CLAIMANT'S CHRONIC HEADACHES AND NECK PAIN PLUS THE PSYCHOLOGICAL 
OVERLAY WAS MATERIALLY CONTRIBUTED TO BY THE ACCIDENTAL INJURY. DR. 
ACKERMAN AGREED THAT CLAIMANT'S WORK AS A MATERIAL CONTRIBUTING 
FACTOR TO CLAIMANT'S PSYCHOLOGICAL PROBLEMS. 

THE REFEREE FOUND THAT CLAIMANT HAD PROVEN BY A PREPONDERANCE 
OF THE MEDICAL EVIDENCE THAT HIS ONSET OF PSYCHOLOGICAL-PHYSIOLOGICAL 
PROBLEMS WAS CAUSED BY OR MATERIALLY CONTRIBUTED TO BY CLAIMANT'S 
WORK ACTIVITIES, HE ALSO FOUND, BASED ON THE MEDICAL FINDINGS AND 
CLAIMANT'S TESTIMONY, THAT CLAIMANT' 5 REPETITIVE LIFTING PRODUCED 
A CERVICAL STRAIN AND CLAIMANT'S CERVICAL STRAIN INJURY CAUSED HIS 
HEADACHES, 
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WCB CASE NO. 75-1916 SEPTEMBER 14, 1976

A. B. MCMANUS, CLAIMANT
RICHARD KROPP, CLAIMANT'S ATTY.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY SAIF

Reviewe by boar members moore an Phillips.

The state acci ent insurance fun requests boar review of the
referee's or er which reman e claimant's claim for hea , neck
con itions an claimant’s psychological con ition to it to be accepte 

FOR PAYMENT OF COMPENSATION AS PROVIDED BY LAW.

In MID-JANUARY, 1 9 7 5 , CLAIMANT DEVELOPED HEADACHES WHICH BE

CAME WORSE AND, ON JANUARY 2 9 , 1 9 7 5 , HE CONTACTED DR. VANVEEN WHO
DIAGNOSED 'MUSCLE CONTRACTION HEADACHES' AND 1 FIBROMYOSITIS1 .
MEDICATION WAS ADMINISTERED. CLAIMANT CONTACTED DR. MACK ON JANU
ARY 3 0 , 1 9 7 5 COMPLAINING OF HEADACHES, NAUSEA AND PRESSURE IN THE
EARS. DR. MACK DIAGNOSED FRONTAL AND OCCIPITAL CEPHALALGIA AND
POSTERIOR CERVICAL MUSCLE SPASMS, ETIOLOGY UNKNOWN*.

On JANUARY 3 1 , 1 9 7 5 CLAIMANT SAW DR. THROOP WHO FELT CLAIMANT

WAS SUFFERING FROM SINUS TYPE HEADACHES WITH SECONDARY MUSCLE
CONTRACTION HEADACHES. CLAIMANT UNDERWENT SKULL FILMS, CERVICAL
SPINE FILMS, BRAIN SCAN AND SINUS X-RAYS, ALL NORMAL.

On JUNE 2 , 1 9 7 5 DR. THROOP OPINED THAT CLAIMANT* S TYPE OF MUS

CLE CONTRACTION HEADACHES COULD BE BROUGHT ON BY A CERVICAL SPINE
STRAIN 'SUCH AS MIGHT OCCUR DOING HEAVY LIFTING HE DOES AT WORK*, AND
HE FELT THIS CERVICAL SPINE STRAIN CAUSED THE HEADACHES BUT THE STRAIN
WAS 'AGGRAVATED BY UNDERLYING EMOTIONAL OR PSYCHOLOGICAL stresses'.

Claimant came un er the care of  r. bassinger in February,
1 9 7 5 CLAIMANT WAS TWICE HOSPITALIZED FOR TESTING AND EXAMINATION.
ON MARCH 2 8 , 1 9 7 5 DR. BASSINGER DIAGNOSED VASCULAR HEADACHES AND
NERVE ROOT IMPINGMENT AT Cl -2 . HE FELT CLAIMANT* S JOB CONTRIBUTED
TO THE NERVE STRETCH INJURY OF Cl -2 WHICH, IN TURN, CONTRIBUTED TO
THE VASCULAR HEADACHES.

On JUNE 5 , 1 9 7 5 DR. BASSINGER STATED THAT BOTH DRS. ACKERMAN
AND THROOP FELT CLAIMANT S SYMPTOMATOLOGY WAS PRIMARILY ON A PSYCHO
SOMATIC BASIS. DR. BASSINGER AGREED CLAIMANT HAD THE TYPE OF PERSON
ALITY WHICH READILY PRODUCES PSYCHOSOMATIC COMPLAINTS. HOWEVER,
DR. BASSINGER ADDED THAT THE ORIGINAL INJURY 'WAS ASSOCIATED WITH
CERVICAL STRAIN AND POSSIBLE CERVICAL NERVE ROOT INJURY AND HIS SUB
SEQUENT COURSE HAS BEEN A RESULT OF THIS INJURY*.

On JUNE 19 , 1 9 7 5 DR. BASSINGER, BASED ON A MEDICAL PROBABILITY,
SAID CLAIMANT'S CHRONIC HEADACHES AND NECK PAIN PLUS THE PSYCHOLOGICAL
OVERLAY WAS MATERIALLY CONTRIBUTED TO BY THE ACCIDENTAL INJURY. DR.
ACKERMAN AGREED THAT CLAIMANT'S WORK AS A MATERIAL CONTRIBUTING
FACTOR TO CLAIMANT'S PSYCHOLOGICAL PROBLEMS.

The referee foun that claimant ha proven by a prepon erance

OF THE MEDICAL evi ence that his onset of psychological physiological
PROBLEMS WAS CAUSED BY OR MATERIALLY CONTRIBUTED TO BY CLAIMANT* S
WORK ACTIVITIES. HE ALSO FOUND, BASED ON THE MEDICAL FINDINGS AND
CLAIMANT'S TESTIMONY, THAT CLAIMANT'S REPETITIVE LIFTING PRODUCED
A CERVICAL STRAIN AND CLAIMANT* S CERVICAL STRAIN INJURY CAUSED HIS
HEADACHE S.
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ON ALL OF THE MEDICAL EVIDENCE I THE REFEREE CONCLUDED 
THAT CLAIMANT'S NECK, HEAD AND PSYCHOLOGICAL PROBLEMS WERE CAUSED 

BY HIS WORK ACTIVITIES. HE REMANDED CLAIMANT'S CLAIM TO THE STATE 

ACCIDENT INSURANCE FUND, 

THE BOARD, ON DE NOVO REVIEW, ADOPTS THE FINDINGS AND CONCLU
SIONS OF THE REFEREE, 

ORDER 

Tt1E ORDER OF THE REFEREE, DATED JANUARY S, 1976, IS AFFIRMED, 

CLAIMANT'S COUNSEL IS AWARDED, AS A REASONABLE ATTORNEY FEE 
FOR HIS SERVICES IN CONNECTION WITH BOARD REVIEW, THE SUM OF 400 
DOLLARS PAYABLE BY THE STATE ASCIDENT INSURAN::E FUND. 

SAIF CLAIM NO. B 60770 

DOROTHY RUSH, CLAIMANT 
DEPT. OF JUSTICE, DEFENSE ATTY. 

OWN MOTION DETERMINATION 

SEPTEMBER 14, 1976 

CLAIMANT SUSTAINED A COMPENSABLE INJURY TO HER BACK ON MAY 11, 

1 964 • SUBSEQUENT SURGERIES WERE PERFORMED ON OCTOBER 12 • 1 964, 
JULYl6, 1965 AND JULY 25, 1966 AND HER BACKWASFUSEDL-4 TO THE 
SACRUM. A DETERMINATION ORDER OF NOVEMBER 9, 1967 GRANTED CLAIMANT 
6 0 PER CENT LOSS OF .AN ARM FOR UNSCHEDULED DISABILITY. 

0N MAY 1 2, I 9 7 6 THE ORTHOPAEDIC CONSULTANTS RECOMMENDED A 
JOB CHANGE, THEY FOUND CLAIMANT'S LOSS OF FUNCTION OF THE BACK AT THE 

PRESENT TIME TO BE MILDLY MODERATE DUE TO HER INDUSTRIAL INJURY OF 
1964 • THERE IS NO INDICATION THAT CLAIMANT HAS SUFFERED ANY TIIYIE 

LOSS 0 CLAIMANT'S AGGRAVATION RIGHTS HAVE EXPIRED. 

THE STATE ACCIDENT INSURANCE FUND, ON JUNE 1 0, 1 974, REQUESTED 
A DETERMINATION. THE EVALUATION DIVISION RECOMMENDED CLAIMANT RE
CEIVE AN ADDITIONAL AWARD OF 21 • 75 DEGREES FOR t S PER CENT LOSS OF AN 
ARM FOR HER WORSENED CONDITION. 

ORDER 

CLAIMANT IS HEREBY GRANTED AN AWARD OF 2 1 • 7 S DEGREES OF A 
MAXIMUM OF 1 4 5 DEGREES FOR HZR UNSCHEDULED DISABILITY. 

WCB CASE NO. 
WCB CASE NO. 

75-5001 
75-5002 

BILLYE WHITMORE, CLAIMANT 
CHARLES PAULSON, CLAIMANT'S ATTY, 

G. HOWARD CLIFF, DEFENSE ATTY. 
REQUEST FOR REVIEW BY CLAIMANT 

SEPTEMBER 14, 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE. 

1976 

CLAIMANT REQUESTS BOARD REVIEW OF THE REFERE:E' S ORDER WHICH 
AFFIRMED BOTH OF THE EMPLOYER'S DENIALS OF CLAIMANT'S CLAIMS FOR 

AGGRAVATION. 
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Base on all. of the me ical evi ence, the referee conclu e 
THAT CLAIMANT'S NECK, HEAD AND PSYCHOLOGICAL PROBLEMS WERE CAUSED
BY HIS WORK ACTIVITIES. HE REMANDED CLAIMANT'S CLAIM TO THE STATE
ACCIDENT INSURANCE FUND.

The boar , on  e novo review, a opts the fin ings an CONCLU

SIONS OF the referee.

ORDER
The or er of the referee,  ate January 5, 19 76, is affirme .

Claimant's counsel is awar e as a reasonable attorney fee

FOR HIS SERVICES IN CONNECTION WITH BOARD REVIEW, THE SUM OF 4 00
DOLLARS PAYABLE BY THE STATE ACCIDENT INSURANCE FUND.

SAIF CLAIM NO. B 60770 SEPTEMBER 14, 1976

DOROTHY RUSH, CLAIMANT
DEPT. OF JUSTICE. DEFENSE ATTY.
OWN MOTION DETERMINATION

Claimant sustaine a compensable injury to her back on may i i ,
1 9 6 4 . SUBSEQUENT SURGERIES WERE PERFORMED ON OCTOBER 12 , 1 96 4 ,
JULY 1 6 , 1 9 6 5 AND JULY 25, 1966 AND HER BACK WAS FUSED L-4 TO THE
SACRUM. A DETERMINATION ORDER OF NOVEMBER 9 , 1 96 7 GRANTED CLAIMANT
60 PER CENT LOSS OF AN ARM FOR UNSCHEDULED DISABILITY.

On MAY 1 2 , 1 9 7 6 THE ORTHOPAEDIC CONSULTANTS RECOMMENDED A
JOB CHANGE, THEY FOUND CLAIMANT'S LOSS OF FUNCTION OF THE BACK AT THE
PRESENT TIME TO BE MILDLY MODERATE DUE TO HER INDUSTRIAL INJURY OF
1 96 4 . THERE IS NO INDICATION THAT CLAIMANT HAS SUFFERED ANY TIME
LOSS. CLAIMANT'S AGGRAVATION RIGHTS HAVE EXPIRED.

The STATE ACCIDENT INSURANCE FUND, ON JUNE 10, 1974, REQUESTED

A DETERMINATION. THE EVALUATION DIVISION RECOMMENDED CLAIMANT RE
CEIVE AN ADDITIONAL AWARD OF 2 1.75 DEGREES FOR 15 PER CENT LOSS OF AN
ARM FOR HER WORSENED CONDITION.

ORDER
Claimant is hereby grante an awar of 21.75  egrees of a

MAXIMUM OF 145 DEGREES FOR HER UNSCHEDULED DISABILITY.

WCB CASE NO. 75-5001 SEPTEMBER 14, 1976
WCB CASE NO. 75-5002

BILLYE WHITMORE, CLAIMANT
CHARLES PAULSON, CLAIMAN 'S A  Y.
G. HOWARD CLIFF, DEFENSE A  Y.
REQUES FOR REVIEW BY CLAIMAN 

Reviewe by boar members wilson an moore.

Claimant requests boar review of the referee's or er which
AFFIRMED BOTH OF THE EMPLOYER1 S DENIALS OF CLAIMANT1 S CLAIMS FOR

AGG R AV AT ION.
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SUSTAINED A COMPENSABLE INDUSTRIAL INJURY TO HER CER
VICAL AND LOW BACK ON MARCH 24, I 972 WHEN SHE, AS A VAN DRIVER, WAS 

INVOLVED IN AN AUTOMOBILE ACCIDENT. CLAIMANT WAS HOSPITALIZED FOR 
TRACTION FOR AWHILE BEFORE SHE RETURNED TO WORK. ON SEPTEMBER 2 0, 
1972, WHILE LIFTING A PASSENGER WHO HAD PASSED OUT IN HER VAN, SHE 
FELT A SNAP IN HER LOW BACK 0 

A DETERMINATION ORDER, DATED JUNE 1 1 1 1974 1 GRANTED CLAIMANT 
TIME LOSS ONLY FOR HER MARCH 24, 1 972 INJURY, ON THE SAME DATE AN
OTHER DETERMINATION ORDER AWARDED CLAIMANT TIME LOSS ONLY FOR THE 
SEPTEMBER 2 0, 1 972 INJURY. TWO STIPULATIONS, BOTH APPROVED ON SEP
TEMBER 1 6, 1 974, GRANTED CLAIMANT 16 DEGREES FOR THE FIRST INJURY AND 
32 DEGREES FOR THE SECOND INJURY, 

CLAIMANT CONTINUED WORKING WITH LOW BACK PAIN, MISSED SOME 
TIME AND WAS LAID OFF. SHE WORKED PART TIME FOR EMANUAL HOSPITAL 
BUT QUIT IN AUGUST, 1 975 DUE TO PERSISTENT BACK PAIN. 

DR. MOORE'S REPORT OF AUGUST 22, 1975 STATES THAT CLAIMANT'S 
• PROGRESSION SEEMS TO BE TOWARD VERY SLOW IMPROVEMENT RATHER THAN 
INCREASING AGGRAVATION'. HIS REPORT OF JANUARY 3 0, 19 76 INDICATES 
HE FELT THAT CLAIMANT'S BACK PAIN HAD BEEN AGGRAVATED - HOWEVER, HE 
WAS • UNABLE TO UNRAVEL THE MYSTERY AS TO WHAT PROPORTIONS OF THE 
PAIN ARE DUE TO WEIGHT GAIN, DEPRESSION OR TO ANATOMICAL DEFECT', 

DR. SCHULAR, IN -JANUARY, 1976, EXAMINED CLAIMANT AND FOUND SHE 
WAS NOT INCAPACITATED FROM WORKING, NOR WAS SHE INCAPACITATED FROM 
A PHYSICAL STANDPOINT, 

0N JANUARY 2 1, I 9 76 THE EMPLOYER DENIED CLAIMANT'S CLAIMS FOR 
AGGRAVATION OF BOTH INJURIES. 

THE REFEREE FOUND THE PREPONDERANCE OF THE MEDICAL EVIDENCE 
WAS THAT CLAIMANT'S CONDITION HAD NOT WORSENED WITH RESPECT TO EITHER 
THE MARCH 24, 1972 OR HER SEPTEMBER 20, 1972 INJURIES AND.HE AFFIRMED 
THE EMPLOYER'S DENIALS. 

THE BOARD, ON DE NOVO REVIEW, CONCURS IN THE REFEREE'S CONCLU
SION. 

ORDER 

THE ORDER OF THE REFEREE, DATED MARCH 2 4, 197 6, IS AFFIRMED. 

WCB CASE NO. 75-1688 

JOE E. STOGSDILL, CLAIMANT 
RICHARD RENN, CLAIMANT'S ATTY. 
DEPT. OF JUSTICE, DEFENSE ATTY. 
REQUEST FOR REVIEW BY CLAIMANT 

SEPTEMBER 15, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE. 

CLAIMANT REQUESTS BOARD REVIEW OF THE REFEREE'S ORDER WHICH 
GRANTED HIM AN AWARD OF 160 DEGREES FOR 5 0 PER CENT UNSCHEDULED DIS
ABILITY. CLAIMANT CONTENDS HE IS PERMANENTLY AND TOTALLY DISABLED. 

ON APRIL 1 9, 197 2 CLAIMANT SUSTAINED A -:::OMPENSABLE INJURY TO 
HIS RIGHT HIP ANO LOW BACK WHEN HE FELL OFF THE ROOF OF A BOXCAR -
THIS INJURY WAS DIAGNOSED AS LOW BACK STRAIN, IN JULY, 1972 A DETER
MINATION ORDER GRANTED CLAIMANT TEMPORARY TOTAL DISABILITY ONLY. 

-2 4 0-

Claimant sustaine a compensable in ustrial injury to her cer

vical AND LOW B AC K ON M ARCH 2 4, 1972 WHEN SHE, AS A VAN DRIVER, W AS
INVOLVED IN AN AUTOMOBILE ACCIDENT. CLAIMANT WAS HOSPITALIZED FOR
TRACTION FOR AWHILE BEFORE SHE RETURNED TO WORK. ON SEPTEMBER 20,
1 9 7 2 , WHILE LIFTING A PASSENGER WHO HAD PASSED OUT IN HER VAN, SHE
FELT A SNAP IN HER LOW BACK.

A DETERMINATION ORDER, DATED JUNE 1 1 , 1 9 74 , GRANTED CLAIMANT

TIME LOSS ONLY FOR HER MARCH 2 4 , 1 9 72 INJURY. ON THE SAME DATE AN
OTHER DETERMINATION ORDER AWARDED CLAIMANT TIME LOSS ONLY FOR THE
SEPTEMBER 2 0 , 1 9 7 2 INJURY. TWO STIPULATIONS, BOTH APPROVED ON SEP
TEMBER 1 6 , 1 9 7 4 , GRANTED CLAIMANT 16 DEGREES FOR THE FIRST INJURY AND
32 DEGREES FOR THE SECOND INJURY.

Claimant continue working with low back pain, misse some
TIME AND WAS LAID OFF. SHE WORKED PART TIME FOR EMANUAL HOSPITAL
BUT QUIT IN AUGUST, 1 97 5 DUE TO PERSISTENT BACK PAIN.

Dr. MOORE1 S REPORT OF AUGUST 2 2 , 1 97 5 STATES THAT CLAIMANT1 S
1 PROGRESSION SEEMS TO BE TOWARD VERY SLOW IMPROVEMENT RATHER THAN
INCREASING AGGRAVATION1. HIS REPORT OF JANUARY 3 0, 1 9 76 INDICATES
HE FELT THAT CLAIMANT S BACK PAIN HAD BEEN AGGRAVATED HOWEVER, HE
WAS 'UNABLE TO UNRAVEL THE MYSTERY AS TO WHAT PROPORTIONS OF THE
PAIN ARE DUE TO WEIGHT GAIN, DEPRESSION OR TO ANATOMICAL DEFECT1.

Dr. SCHULAR, IN JANUARY, 1 9 76 , EXAMINED CLAIMANT AND FOUND SHE

WAS NOT INCAPACITATED FROM WORKING, NOR WAS SHE INCAPACITATED FROM
A PHYSICAL STANDPOINT.

On JANUARY 2 1 , 1 9 76 THE EMPLOYER DENIED CLAIMANT S CLAIMS FOR

AGGRAVATION OF BOTH INJURIES.

The referee foun the prepon erance of the me ical evi ence
WAS THAT CLAIMANT'S CONDITION HAD NOT WORSENED WITH RESPECT TO EITHER
THE MARCH 24, 1972 OR HER SE PTE MBER 20, 1972 INJURIES AND HE AFFIRMED
THE EMPLOYER1 S DENIALS.

The BOARD, ON DE NOVO REVIEW, CONCURS IN THE REFEREE'S CONCLU
SION.

ORDER

The ORDER OF THE REFEREE, DATED MARCH 2 4, 1 9 76 , IS AFF I RMED.

WCB CASE NO. 75-1688 SEPTEMBER 15, 1976

JOE E. STOGSDILL, CLAIMANT
RICHARD RENN, CLAIMANT'S ATTY.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewe by boar members wilson an moore.

Claimant requests boar review of the referee s or er which
GRANTED HIM AN AWARD OF 160 DEGREES FOR 50 PER CENT UNSCHEDULED DIS
ABILITY. CLAIMANT CONTENDS HE IS PERMANENTLY AND TOTALLY DISABLED.

On APRIL 1 9 , 1 9 72 CLAIMANT SUSTAINED A COMPENSABLE INJURY TO

HIS RIGHT HIP AND LOW BACK WHEN HE FELL OFF THE ROOF OF A BOXCAR
THIS INJURY WAS DIAGNOSED AS LOW BACK STRAIN. IN JULY, 1 972 A DETER
MINATION ORDER GRANTED CLAIMANT TEMPORARY TOTAL DISABILITY ONLY.
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CONTINUED HAVING PROBLEMS OF LOW BACK AND .RIGHT LEG 

PAIN, HE SAW DR 0 ELLISON AND, IN JANUARY, 1 973, CLAIMANT UNDERWENT 

A PARTIAL LAMINECTOMY. A SECOND DETERMINATION ORDER, DATED JULY 3 0, 

197 3, GRANTED CLAIMANT 4 8 DEGREES FOR 1 5 PER CENT UNSCHEDULED LOW 

BACK DISABILITY. CLAIMANT RETURNED TO WORK IN JULY, 1973 BUT WITH 

SOME DIFFICULTY, 

IN OCTOBER, 1973 CLAIMANT WAS PAINTING A HOUSE AND THE LADDER 

UPON WHICH HE WAS STANDING SLIPPED AND SLID DOWN THE SIDE OF THE 

HOUSE. THIS INCIDENT OCCURRED ONE DAY BEFORE CLAIMANT WAS TO RETURN 

TO WORK. THIS INJURY RESULTED IN ACUTE EXACERBATION SECONDARY TO 

THE INJURY. 

IN NOVEMBER, 1 973 CLAIMANT WAS INVOLVED IN AN AUTOMOBILE ACCI

DENT WHICH CAUSED SEVERE BACK AND LEFT LEG PAIN. CLAIMANT WAS HOS

PITALIZED FOR STABILIZATION. CLAIMANT'S LAST DAY AT WORK WAS OCTOBER 

3 1 , 1973 • HE FI LED AN AGGRAVATION CLAIM WHICH WAS DENIED BY THE FUND. 

CLAIMANT REQUESTED A HEARING AND, AFTER THE HEARING AN ORDER, 

ISSUED IN APRIL, 1974, REOPENED CLAIMANT'S CLAIM. THE REFEREE IN 

THAT HEARING FOUND THAT NEITHER THE LADDER NOR THE AUTOMOBILE INCI

DENTS WERE NEW INJURIES OR INTERVENING CAUSES AND CLAIMANT'S PRESENT 

CONDITION WAS DUE TO HIS INDUSTRIAL INJURY OF APRIL, 1972, 

CLAIMANT HAD A FUSION ON APRIL 16, 19 74 • DR. ELLISON REPORTED 

THAT THIS SURGERY WAS REQUIRED BECAUSE OF CLAIMANT'S INDUSTRIAL 

INJURY OF APRIL 19, 1 972 • 

ON MARCH 5, 1 975 DR. ELLISON REPORTED THAT CLAIMANT WAS MEDI

CALLY STATIONARY AND HE WAS PROHIBITED FROM DOING HEAVY MANUAL 

LABOR. A THIRD DETERMINATION ORDER, DATED APRIL 22., 1 975, GRANTED 

CLAIMANT AN ADDITIONAL 48 DEGREES, A TOTAL OF 96 DEGREES FOR 30 PER 

CENT UNSCHEDULED LOW BACK DISABILITY, 

DR. ELLISON SAID IT WAS VERY DIFFICULT TO SEPARATE CLAIMANT'S 

SYMPTOMS OF HIS PRE-EXISTING CONGENITAL CONDITION, PRIOR INJURIES, AND 

THE INDUSTRIAL INJURY - HOWEVER, HE INDICATED CLAIMANT HAD INCREASED 

SYMPTOMS PRIOR TO THE LADDER AND AUTOMOBILE ACCIDENTS, HE STATED 

THAT CLAIMANT'S SYMPTOMS WERE A GRADUAL WORSENING - THAT THE LAD

DER INCIDENT WOULD NOT HAVE HAD A SIGNIFICANT IMPACT ON CLAIMANT'S 

CONDITION AND THAT THE LEG PROBLEM COULD HAVE RESULTED FROM THE 

INDUSTRIAL INJURY WITHOUT AN INTERVENING INJURY OR EVENT, 

THE REFEREE FOUND THAT ALL OF CLAIMANT'S PRESENT SYMPTOMS 

STEMMED FROM HIS INDUSTRIAL INJURY AND THAT ALTHOUGH THE INTERVENING 

INCIDENTS MAY HAVE 'CONTRIBUTED SOMEWHAT TO CLAIMANT'S CONDITION, 

SUCH CONTRIBUTION HAS NOT BEEN ESTABLISHED TO HAVE BEEN MORE THAN 

NEGLIGIBLE IN RELATION TO THE INDUSTRIAL INJURY'• 

CLAIMANT HAS ATTENDED COMMUNITY COLLEGE THROUGH THE VRD, TAK

ING SOCIAL WORK COURSES TO AID IN VOLUNTEER SOCIAL WORK AND MATH 

COURSES TO HELP HIM BECOME A LATHE OPERATOR, THE REFEREE FOUND 

CLAIMANT HAD GOOD MOT.IVATION, HOWEVER, THE JOB OF LATHE OPERATOR 

MIGHT REQUIRE TOO MUCH STANDING ON HIS FEET, CLAIMANT ALWAYS HAS 

BEEN A MANUAL LABORER AND LACKS THE SKILLS FOR LIGHTER EMPLOYMENT, 

THE REFEREE CONCLUDED, BASED ON THE MEDICAL REPORTS AND CLAIM

ANT'S PRESENT PHYSICAL IMPAIRMENT AND HIS INABILITY TO RETURN TO HIS 

REGULAR EMPLOYMENT, THAT CLAIMANT HAS LOST SUBSTANTIAL WAGE EARN

ING CAPACITY - HOWEVER, CLAIMANT IS NOT PERMANENTLY AND TOTALLY DIS

ABLED, HE CAN BE RETRAINED, HE AWARDED CLAIMANT AN AQDITIONAL 64 

DEGREES, GIVING CLAIMANT A TOTAL OF 160 DEGREES EQUAL TO 50 PER CENT 

OF THE MAXIMUM FOR AN UNSCHEDULED DISABILITY, 

-2 4 1 -

Claimant continue having problems of low back an right leg

PAIN, HE SAW DR. ELLISON AND, IN JANUARY, 1 9 73 , CLAIMANT UNDERWENT
A PARTIAL LAMINECTOMY. A SECOND DETERMINATION ORDER, DATED JULY 30,
1 97 3 , GRANTED CLAIMANT 48 DEGREES FOR 15 PER CENT UNSCHEDULED LOW
BACK DISABILITY. CLAIMANT RETURNED TO WORK IN JULY, 1 973 BUT WITH
SOME DIFFICULTY.

In OCTOBER, 19 73 CLAIMANT WAS PAINTING A HOUSE AND THE LADDER

UPON WHICH HE WAS STANDING SLIPPED AND SLID DOWN THE SIDE OF THE
HOUSE. THIS INCIDENT OCCURRED ONE DAY BEFORE CLAIMANT WAS TO RETURN
TO WORK. THIS INJURY RESULTED IN ACUTE EXACERBATION SECONDARY TO
THE INJURY.

In NOVEMBER, 1 9 73 CLAIMANT WAS INVOLVED IN AN AUTOMOBILE ACCI

DENT WHICH CAUSED SEVERE BACK AND LEFT LEG PAIN. CLAIMANT WAS HOS
PITALIZED FOR STABILIZATION. CLAIMANT S LAST DAY AT WORK WAS OCTOBER
3 1 , 1 9 7 3 . HE FI LED AN AGGRAVATION CLAIM WHICH WAS DENIED BY THE FUND.

Claimant requeste a hearing an , after the hearing an or er,
ISSUED IN APRIL, 1 9 74 , REOPENED CLAIMANT'S CLAIM, THE REFEREE IN
THAT HEARING FOUND THAT NEITHER THE LADDER NOR THE AUTOMOBILE INCI
DENTS WERE NEW INJURIES OR INTERVENING CAUSES AND CLAIMANT'S PRESENT
CONDITION WAS DUE TO HIS INDUSTRIAL INJURY OF APRIL, 1 972 .

Claimant ha a fusion on april 16, 1974.  r. ellison reporte 
THAT THIS SURGERY WAS REQUIRED BECAUSE OF CLAIMANT S INDUSTRIAL
INJURY OF APRIL 19, 1972.

On MARCH 5 , 1 9 7 5 DR. ELLISON REPORTED THAT CLAIMANT WAS MEDI
CALLY STATIONARY AND HE WAS PROHIBITED FROM DOING HEAVY MANUAL
LABOR. A THIRD DETERMINATION ORDER, DATED APRIL 22, 1975, GRANTED
CLAIMANT AN ADDITIONAL 48 DEGREES, A TOTAL OF 96 DEGREES FOR 30 PER
CENT UNSCHEDULED LOW BACK DISABILITY.

Dr. ELLISON SAID IT WAS VERY DIFFICULT TO SEPARATE CLAIMANT S
SYMPTOMS OF HIS PRE-EXISTING CONGENITAL CONDITION, PRIOR INJURIES, AND
THE INDUSTRIAL INJURY HOWEVER, HE INDICATED CLAIMANT HAD INCREASED
SYMPTOMS PRIOR TO THE LADDER AND AUTOMOBILE ACCIDENTS. HE STATED
THAT CLAIMANT S SYMPTOMS WERE A GRADUAL WORSENING THAT THE LAD
DER INCIDENT WOULD NOT HAVE HAD A SIGNIFICANT IMPACT ON CLAIMANT'S
CONDITION AND THAT THE LEG PROBLEM COULD HAVE RESULTED FROM THE
INDUSTRIAL INJURY WITHOUT AN INTERVENING INJURY OR EVENT.

The referee fou d that all of claima t's prese t symptoms
STEMMED FROM HIS INDUSTRIAL INJURY AND THAT ALTHOUGH THE INTERVENING
INCIDENTS MAY HAVE 'CONTRIBUTED SOMEWHAT TO CLAIMANT'S CONDITION,
SUCH CONTRIBUTION HAS NOT BEEN ESTABLISHED TO HAVE BEEN MORE.THAN
NEGLIGIBLE IN RELATION TO THE INDUSTRIAL INJURY* .

Claimant has atten e community college through the vr , tak
ing SOCIAL WORK COURSES TO AID IN VOLUNTEER SOCIAL WORK AND MATH
COURSES TO HELP HIM BECOME A LATHE OPERATOR. THE REFEREE FOUND
CLAIMANT HAD GOOD MOTIVATION, HOWEVER, THE JOB OF LATHE OPERATOR
MIGHT REQUIRE TOO MUCH STANDING ON HIS FEET. CLAIMANT ALWAYS HAS
BEEN A MANUAL LABORER AND LACKS THE SKILLS FOR LIGHTER EMPLOYMENT.

The REFEREE CONCLUDED, BASED ON THE MEDICAL REPORTS AND CLAIM
ANT* S PRESENT PHYSICAL IMPAIRMENT AND HIS INABILITY TO RETURN TO HIS
REGULAR EMPLOYMENT, THAT CLAIMANT HAS LOST SUBSTANTIAL WAGE EARN
ING CAPACITY HOWEVER, CLAIMANT IS NOT PERMANENTLY AND TOTALLY DIS
ABLED, HE CAN BE RETRAINED. HE AWARDED CLAIMANT AN ADDITIONAL 64
DEGREES, GIVING CLAIMANT A TOTAL OF 160 DEGREES EQUAL TO 50 PER CENT
OF THE MAXIMUM FOR AN UNSCHEDULED DISABILITY.
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BOARD, ON DE NOVO REVIEW, CONCURS WITH THE REFEREE'S ORDER. 

ORDi=:R 

THE ORDER OF THE REFEREE, DATED JANUARY 19, 1 976, IS AFFIRMED. 

WCB CASE NO. 76-175 

WALLACE PUZIO, CLAIMANT 
ALLAN COONS, CLAIMANT'S ATTY. 

DEPT. OF JUSTICE, DEFENSE ATTY. 

OWN MOTION ORDER DESIGNATING 

PAYING AGENT PURSUANT TO ORS 656,307 

SEPTEMBER 15, 1976 

ON JUNE 1, 1972 THE BOARD EXERCISED ITS OWN MOTION JURISDIC-

TION PURSUANT TO ORS 6 5 6 • 2 7 8 AND REMANDED THE ABOVE ENTITLED MAT

TER TO THE HEARINGS DIVISION TO DETERMINE THE MERITS OF CLAIMANT'S 

REQUEST TO REOPEN HIS 1959 CLAIM, 

ON FEBRUARY 9, 1976 CLAIMANT HAD REQUESTED A HEARING ON AN 

ALLEGED INDUSTRIA'._ INJURY SUFFERED JUNE 12, 1 975 WHILE IN THE EMPLOY 

OF LANE PLYWOOD WHOSE WORKMEN'S COMPENSATION COVERAGE WAS FUR-

NISHED BY LIBERTY MUTUAL, CLAIMANT WAS EMPLOYED BY MATRON PLYWOOD, 

WHOSE WORKMEN'S COMPENSATION COVERAGE WAS FURNISHED BY THE STATE 

A'::CJDENT INSURANCE FUND, WHEN HE SUFFERED HIS INJURY IN 195 9 • IN ITS 

ORDER REMANDING THE MATTER FOR HEARING, THE BOARD MADE THE FUND A 

PARTY DEFENDANT AND DIRECTED THAT A REFEREE HOLD A HEARING AND RE

CE I VE EVIDENCE ON THE ISSUE OF WHETHER CLAIMANT HAD SUFFERED AN 

AGGRAVATION OF HIS 1 959 INDUSTRI.AL INJURY OR A NEW INJURY AS A RESULT 

OF THE INCIDENT OF JUNE 12, 1975. 

0N AUGUST 19, 1976 LIBERTY MUTUAL REQUESTED THE BOARD TO DE
SIGNATE A PAYING AGENT PURSUANT TO ORS 656.307(1). 

THE BOARD HEREBY DESIGNATES LIBERTY MUTUAL AS THE PAYING AGENT 
AND DI REC TS IT TO IM ME DI ATE LY COM MEN CE PAYMENT OF COMPENSATION, 

AS PROVIDED BY LAW, AND TO CONTINUE TO MAKE SUCH PAYMENTS UNTIL A 

DETERMINATION OF THE RESPONSIBLE PAYING PARTY HAS BEEN MADE. IF THE 

REFEREE FINDS THAT CLAIMANT HAS SUFFERED AN AGGRAVATION OF HIS 1959 

INJURY HE WILL SUBMIT HIS RECOMMENDATION TO THE BOARD AND, IF THE 

RECOMMENDATION IS ACCEPTED, THE BOARD IN ITS OWN MOTION DETERMINA

TION WILL DIRECT THE FUND TO REIMBURSE LIBERTY MUTUAL FOR ALL COMPEN-

SATION IT HAS PAID CLAIMANT AS A DESIGNATED PAYING AGENT. IF THE 

REFEREE FIN0S THAT CLAIMANT SUFFERED A NEW INJURY ON JUNE 12, ! 975 

HE WILL ENTER A FINAL AND APPEALABLE ORDER AND NO MONETARY ADJUST

MENT BETWEEN THE CARRIERS WILL 13E REQUIRED, 

WCB CASE NO. 75-3984 

ROBERT MINTON, CLAIMANT 
ROBERT MILLER, CLAIMANT'S ATTY. 
FRANK MOSCATO, DEFENSE ATTY. 
REQUEST FOR REVIEW BY EMPLOYER 

SEPTEMBER 15, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE. 

THE EMPLOYER REQUESTS BOARD REVIEW OF THE REFEREE'S ORDER 
WHICH AWARDED CLAIMANT 5 PER CENT LOSS OF VISION OF THE RIGHT EYE AND 

-2 42 -

The boar , on  e novo review CONCURS WI H  HE REFEREE* S ORDER.

ORDER
The order of the referee, dated Ja uary 19, 1 9 76 , is affirmed.

WCB CASE NO. 76-175 SEPTEMBER 15, 1976

WALLACE PUZIO, CLAIMANT
ALLAN COONS, CLAIMANT'S ATTY,
DEPT. OF JUSTICE, DEFENSE ATTY.
OWN MOTION ORDER DESIGNATING

PAYING AGENT PURSUANT TO ORS 656.307

On JUNE 11 , 1 972 THE BOARD EXERCISED ITS OWN MOTION JURISDIC

TION PURSUANT TO ORS 6 5 6 . 2 7 8 AND REMANDED THE ABOVE ENTITLED MAT
TER TO THE HEARINGS DIVISION TO DETERMINE THE MERITS OF CLAIMANT* S
REQUEST TO REOPEN HIS 1 9 5 9 CLAIM.

On FEBRUARY 9 , 1 9 76 CLAIMANT HAD REQUESTED A HEARING ON AN

ALLEGED INDUSTRIAL INJURY SUFFERED JUNE 1 2 , 1 97 5 WHILE IN THE EMPLOY
OF LANE PLYWOOD WHOSE WORKMEN1 S COMPENSATION COVERAGE WAS FUR
NISHED BY LIBERTY MUTUAL. CLAIMANT WAS EMPLOYED BY MATRON PLYWOOD,
WHOSE WORKMEN'S COMPENSATION COVERAGE WAS FURNISHED BY THE STATE
ACCIDENT INSURANCE FUND, WHEN HE SUFFERED HIS INJURY IN 1 9 5 9 . IN ITS
ORDER REMANDING THE MATTER FOR HEARING, THE BOARD MADE THE FUND A
PARTY DEFENDANT AND DIRECTED THAT A REFEREE HOLD A HEARING AND RE
CEIVE EVIDENCE ON THE ISSUE OF WHETHER CLAIMANT HAD SUFFERED AN
AGGRAVATION OF HIS 1 95 9 INDUSTRIAL INJURY OR A NEW INJURY AS A RESULT
OF THE INCIDENT OF JUNE 1 2 , 1 9 75 .

On AUGUST 1 9, 1 97 6 LIBERTY MUTUAL REQUESTED THE BOARD TO DE
SIGNATE A PAYING AGENT PURSUANT TO ORS 656.307(1).

The BOARD HEREBY DESIGNATES LIBERTY MUTUAL AS THE PAYING AGENT

AND DIRECTS IT TO IMMEDIATELY COMMENCE PAYMENT OF COMPENSATION,
AS PROVIDED BY LAW, AND TO CONTINUE TO MAKE SUCH PAYMENTS UNTIL A
DETERMINATION OF THE RESPONSIBLE PAYING PARTY HAS BEEN MADE. IF THE
REFEREE FINDS THAT CLAIMANT HAS SUFFERED AN AGGRAVATION OF HIS 1959
INJURY HE WILL SUBMIT HIS RECOMMENDATION TO THE BOARD AND, IF THE
RECOMMENDATION IS ACCEPTED, THE BOARD IN ITS OWN MOTION DETERMINA
TION WILL DIRECT THE FUND TO REIMBURSE LIBERTY MUTUAL FOR ALL COMPEN
SATION IT HAS PAID CLAIMANT AS A DESIGNATED PAYING AGENT. IF THE
REFEREE FINDS THAT CLAIMANT SUFFERED A NEW INJURY ON JUNE 12, 1975
HE WILL ENTER A FINAL AND APPEALABLE ORDER AND NO MONETARY ADJUST
MENT BETWEEN THE CARRIERS WILL BE REQUIRED.

WCB CASE NO. 75-3984 SEPTEMBER 15, 1976

ROBERT MINTON, CLAIMANT
ROBERT MILLER, CLAIMANT'S ATTY.
FRANK MOSCATO, DEFENSE ATTY.
REQUEST FOR REVIEW BY EMPLOYER

Reviewe by boar members wilson an moore.

The EMPLOYER requests boar review of the referee's or er

WHICH AWARDED CLAIMANT 5 PER CENT LOSS OF VISION OF THE RIGHT EYE AND
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DEGREES FOR 30 PER CENT UNSCHEDULED DISABILITY TO THE RIGHT EYE. 

CLAIMANT SUSTAINED A COMPENSABLE INDUSTRIAL INJURY TO HIS 
RIGHT EYE ON J~NUARY 1 0, 197 4. A DETERMINATION ORDER OF MAY 1 1, 
1 9 7 5 GRANTED CLAIMANT AN AWARD OF 4 0 DEGREES FOR 4 0 PER CE NT LOSS 

OF THE USE OF THE RIGHT EYE. THE CLAIMANT CONTENDS HIS DISABILITY 

IS IN THE UNSCHEDULED AREA. 

CLAIMANT'S INJURY TO HIS RIGHT EYE WAS A LACERATION THAT HEALED 

WITH RESIDUAL SCAR. DR, ROBINSON EXAMINED CLAIMANT AND INDICATED 

CLAIMANT HAS HAD A LAZY LEFT EYE SINCE HE WAS A CHILD WHICH CANNOT 

BE CORRECTED. THE VISION IN CLAIMANT'S LEFT EYE IS 20-60. DR. 

ROBINSON TRIED MAKING THE RIGHT PUPIL SMALLER TO EXPOSE LESS OF THE 

CORNEA SCAR, BUT WITHOUT SUCCESS. HE TRIED CONTACT LENSES BUT THESE 

OFFERED PROBLEMS OF THEIR OWN AND WERE OF LITTLE BENEFIT TO CLAIMANT. 

DR. ROBINSON STATED THAT CLAIMANT'S SCAR CAUSES VISUAL DISTORTION, 

PARTICULARLY IN HIS NIGHT DRIVING AND THE CLOSE DETAILED WORK WHICH 

CLAIMANT PERFORMS AT WORK, 

A CORNEA TRANSPLANT COULD BE PERFORMED, HOWEVER, DR. ROBINSON 

FELT CLAIMANT'S CORNEA WAS TOO GOOD TO RISK SUCH AN OPERATION WHEN 

THE RE WAS A 1 5 PER CENT CHANCE IT WOULD RESULT IN LOSS OF THE ENT! RE 

EYESIGHT IN THE RIGHT EYE. 

CLAIMANT TESTIFIED THAT THE SCAR DAMAGE HAD HINDERED HIS WORK
ING ABILITY AND HE N:::> LONGER WORKS OVERTIME. AFTER WORKING ALL DAY 

HE DEVELOPS HEADACHES AROUND 6 OR 7 P, M, WITH PAIN BEHIND HIS EYES. 

THE REFEREE FOUND THAT CLAIMANT'S VISUAL ACUITY WAS 20-25 

BUT THAT DOESN"T REPRESENT ALL OF CLAIMANT'S PROBLecMS IN THE GENERAL 

INDUSTRIAL EMPLOYMENT AREA AND HIS CONDITION CANNOT BE MEASURED IN 

TERMS OF REFRACTIVE ERROR. THE REFEREE FOUND THAT CLAIMANT HAD SUF

FERED BOTH A SCHEDULED INJURY, I.E., A SMALL LOSS OF VISION IN HIS 

RIGHT EYE, AN.::> AN UNSCHEDULED INJURY, I,E., THE RESULTING DIFFICULTY 

IN ORDINARY INDUSTRIAL ecMPLOYMENT DUE TO VARYING LIGHT CONDITIONS. HE, 

THEREFORE, TOOK INTO CONSIDERATION THIS EFFECT UPON CLAIMANT'S WAGE 

EARNING CAPACITY, 

THE REFEREE CONCLUDED THAT CLAIMANT WAS ENTITLED TO 5 PER 

CENT LOSS OF THE RIGHT EYE AND TO AN AWARD OF 3 0 PER CENT UNSCHED

ULED DISABILITY FOR HIS LOSS OF WAGE EARNING :::APACITY. 

THE BOARD, ON DE NOVO REVIEW, DISAGREES WITH THE REFEREE. 

Loss OF VISUAL ACUITY OR TOTAL LOSS OF VISION OF AN EYE 15 A 

SCHEDULED DISABILITY AND MUST BE RATED AS SUCH. THE ONLY TIME AN 

INJURY TO THE EYE CAN BE CONSIDERED AS AN UNSCHEDULED INJURY 15 WHEN 

THE INJURY IS TO THE HEAD OR A HEAD INJURY CAUSED BRAIN DAMAGE WHICH 

MANIFESTED PHYSICALLY AS AN IMPAIRMENT TO THE EYE. IN THE MATTER 

OF THE COMPENSATION OF RANDALL VAN HECKE ( UNDERSCORED) , WCB CASE 

NO. 7 2 -1 7 5 9 • IN VAN HECKE (UNDERSCORED) CLAIMANT SUFFERED A HEAD 

INJURY CAUSING BRAIN DAMAGE WHICH RESULTED IN PHOTOPHOBIA AND CLAIM

ANT WAS ENTITLED TO AN AWARD FOR UNSCHEDULED DISABILITY BASED ON 

LOSS OF WAGE EARNING CAPACITY. 

THE BOARD FINDS THAT IN THE INSTANT CASE THE AREA OF DISABILITY 

IS SOLELY IN THE SCHEDULED AREA. THERE IS NO MEDICAL BASIS TO SUPPORT 

AN UNSCHEDULED AWARD. THE INJURY WAS A DIRECT INJURY TO THE EYE, IT

SELF NOTHING MORE. THE BOARD CONCLUDES THAT 1HE DETERMINATION ORDER 

OF MAY 1 1, 197 5 MUST BE AFFIRMED. 

-2 4 3 -

96 DEGREES FOR 30 PER CENT UNSCHEDULED DISABILITY TO THE RIGHT EYE.

Claimant sustaine a compensable in ustrial injury to his

RIGHT EYE ON JANUARY 10, 1 974. A DETERMINATION ORDER OF MAY 1 1 ,
1 9 7 5 GRANTED CLAIMANT AN AWARD OF 40 DEGREES FOR 40 PER CENT LOSS
OF THE USE OF THE RIGHT EYE. THE CLAIMANT CONTENDS HIS DISABILITY
IS IN THE UNSCHEDULED AREA.

Claimant1 s injury to his right eye was a laceration that heale 

WITH RESIDUAL SCAR. DR. ROBINSON EXAMINED CLAIMANT AND INDICATED
CLAIMANT HAS HAD A LAZY LEFT EYE SINCE HE WAS A CHILD WHICH CANNOT
BE CORRECTED. THE VISION IN CLAIMANT'S LEFT EYE IS 2 0 -6 0. DR,
ROBINSON TRIED MAKING THE RIGHT PUPIL SMALLER TO EXPOSE LESS OF THE
CORNEA SCAR, BUT WITHOUT SUCCESS. HE TRIED CONTACT LENSES BUT THESE
OFFERED PROBLEMS OF THEIR OWN AND WERE OF LITTLE BENEFIT TO CLAIMANT.
DR. ROBINSON STATED THAT CLAIMANT'S SCAR CAUSES VISUAL DISTORTION,
PARTICULARLY IN HIS NIGHT DRIVING AND THE CLOSE DETAILED WORK WHICH
CLAIMANT PERFORMS AT WORK.

A CORNEA TRANSPLANT COULD BE PERFORMED, HOWEVER, DR. ROBINSON
FELT CLAIMANT S CORNEA WAS TOO GOOD TO RISK SUCH AN OPERATION WHEN
THERE WAS A 15 PER CENT CHANCE IT WOULD RESULT IN LOSS OF THE ENTIRE
EYESIGHT IN THE RIGHT EYE.

Claimant testifie that the scar  amage ha hin ere his work

ing ABILITY AND HE NO LONGER WORKS OVERTIME. AFTER WORKING ALL DAY
HE DEVELOPS HEADACHES AROUND 6 OR 7 P. M. WITH PAIN BEHIND HIS EYES.

The referee foun that claimant's visual acuity was 20-25
BUT THAT  oesn t REPRESENT ALL OF CLAIMANT S PROBLEMS IN THE GENERAL
INDUSTRIAL EMPLOYMENT AREA AND HIS CONDITION CANNOT BE MEASURED IN
TERMS OF REFRACTIVE ERROR. THE REFEREE FOUND THAT CLAIMANT HAD SUF
FERED BOTH A SCHEDULED INJURY, I.E. , A SMALL LOSS OF VISION IN HIS
RIGHT EYE, AND AN UNSCHEDULED INJURY, l.E. , THE RESULTING DIFFICULTY
IN ORDINARY INDUSTRIAL EMPLOYMENT DUE TO VARYING LIGHT CONDITIONS. HE,
THEREFORE, TOOK INTO CONSIDERATION THIS EFFECT UPON CLAIMANT'S WAGE
EARNING CAPACITY.

The referee conclu e that claimant was entitle to 5 per

CENT LOSS OF THE RIGHT EYE AND TO AN AWARD OF 3 0 PER CENT UNSCHED
ULED DISABILITY FOR HIS LOSS OF WAGE EARNING CAPACITY.

The boar , on  e novo review,  isagrees with the referee.

Loss OF VISUAL ACUITY OR TOTAL LOSS OF VISION OF AN EYE IS A

SCHEDULED DISABILITY AND MUST BE RATED AS SUCH. THE ONLY TIME AN
INJURY TO THE EYE CAN BE CONSIDERED AS AN UNSCHEDULED INJURY IS WHEN
THE INJURY IS TO THE HEAD OR A HEAD INJURY CAUSED BRAIN DAMAGE WHICH
MANIFESTED PHYSICALLY AS AN IMPAIRMENT TO THE EYE. IN THE MATTER
OF THE COMPENSATION OF RANDALL VAN HECKE (UNDERSCORED) , WCB CASE
NO. 72 1 7 5 9 . IN VAN HECKE (UNDERSCORED) CLAIMANT S U F FE RE D A HE AD
INJURY CAUSING BRAIN DAMAGE WHICH RESULTED IN PHOTOPHOBIA AND CLAIM
ANT WAS ENTITLED TO AN AWARD FOR UNSCHEDULED DISABILITY BASED ON
LOSS OF WAGE EARNING CAPACITY.

The BOARD FINDS THAT IN THE INSTANT CASE THE AREA OF DISABILITY

IS SOLELY IN THE SCHEDULED AREA. THERE IS NO MEDICAL BASIS TO SUPPORT
AN UNSCHEDULED AWARD. THE INJURY WAS A DIRECT INJURY TO THE EYE, IT
SELF NOTHING MORE. THE BOARD CONCLUDES THAT THE DETERMINATION ORDER
OF MAY 11, 1975 MUST BE AFFIRMED.
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THE ORDER OF THE REFEREE, DATED JANUARY 2 7, I 976, JS REVERSED. 

THE DETERMINATION ORDER OF MAY 11, 1975 IS AFFIRMED. 

CLAIM NO. 
CLAIM NO. 

C 67227 
A 948722 

ROBERT B, BENNETT, CLAIMANT 
DAVID GUYETT, CLAIMANT'S ATTY. 
DEPT. OF JUSTICE, DEFENSE ATTY. 
AMENDED OWN MOTION ORDER 

SEPTEMBER 15, 1976 

0N AUGUST 1 I , 197 6 THE BOARD ISSUED JTS OWN MOTION ORDER IN 
THE ABOVE ENTITLED MATTER. THE ORDER ERRONEOUSLY REFERRED TO CLAIM 
NO. B I 5 0 2 5 6 , IT SHOULD BE A 9 4 8 7 2 2. 

(N THE 'ORDER' PORTION THE CLAIM REMANDED TO THE FUND JS DESIG
NATED AS CLAIM NO. C 67227, IT SHOULD BE CLAIM NO. A 948722. 

ORDER 

THE OWN MOTION ORDER, ENTERED AUGUST I I, 197 6, IS AMENDED BY 
DELETING FROM THE CAPT JON 'B I 5 0 2 5 6' AND INSERTING IN LIEU THEREOF 
'A 948722 '• SAID ORDER IS FURTHER AMENDED BY DELETING FROM THE LAST 
LINE ON PAGE I OF THE ORDER 'C 6 7 2 2 7' AND INSERTING IN LIEU THEREOF 
'A 948722' • IN ALL OTHER RESPECTS THE OWN MOTION ORDER OF AUGUST 11 
1976 JS REAFFIRMED AND RATIFIED. 

WCB CASE NO. 76-'-1965 

EDWARD KEECH, CLAIMANT 
JAMES LEWELLING, CLAIMANT'S ATTY. 
ROGER LUEDTKE, DEFENSE ATTY. 
ORDER DISMISSING CLAIMANT'S 

REQUEST FOR REVIEW 

SEPTEMBER 16, 1976 

ON JULY 2.1, 1976 THE REFEREE ENTERED HIS ORDER IN THE ABOVE EN-
TITLED MATTER. ON AUGUST I 9, 197 6 THE BOARD RECEIVED A REQUEST FOR 
REVIEW OF THE REFEREE'S ORDER, IT WAS SIGNED BY THE CLAIMANT'S ATTOR
NEY BUT NO PROOF OF SERVICE WAS ATTACHED, 

ON AUGUST 30, 1976 THE BOARD RECEJVEDAMOTIONFORDJSMISSAL 
OF THIS REQUEST FOR REVIEW ON TH.;: GROUNDS AND FOR THE REASON THAT 
CLAIMANT FAILED TO PREFECT THE APPEAL IN ACCORDANCE WITH ORS 656.295 
WHICH REQUIRES THAT COPIES OF ,HE REQUEST FOR REVIEW BE MAILED TO 
ALL OTHER PARTIES TO THE PROCEEDINGS. 

AT THE REQUEST OF THE BOARD THE ATTORNEY FOR THE EMPLOYER ANO 
ITS CARRIER FURNISHED TO THE BOARD, ON SEPTEMBER 9, I 9 7 6 , AN AFFIDA
VIT THAT NEITHER THE EMPLOYER NOR THE CARRIER NOR THE ATTORNEY FOR 
THE EMPLOYER AND CARRIER HAD RECEIVED NOTICE OF APPEAL FROM THE 
REFEREE'S ORDER ENTERED JULY 21, I 9 7 6. 

CLAIMANT'S COUNSEL WAS SERVED A COPY OF THE MOTION FOR DISMISSAL 

-2 4 4 -

ORDER
The or er of the referee,  ate January 27 , 1 976 , is reverse .

The  etermination or er of may 11, 1975 is affirme .

CLAIM NO. C 67227 SEPTEMBER 15, 1976
CLAIM NO. A 948722

ROBERT B. BENNETT, CLAIMANT
DAVID GUYETT, CLAIMANT'S ATTY.
DEPT. OF JUSTICE, DEFENSE ATTY.
AMENDED OWN MOTION ORDER

On AUGUST II, 1 97 6 THE BOARD ISSUED ITS OWN MOTION ORDER IN

THE ABOVE ENTITLED MATTER. THE ORDER ERRONEOUSLY REFERRED TO CLAIM
NO. B 1 5 02 5 6 , IT SHOULD BE A 94 8 72 2 .

In THE 'ORDER' PORTION THE CLAIM REMANDED TO THE FUND IS DESIG
NATED AS CLAIM NO. C 67227, IT SHOULD BE CLAIM NO. A 9 4 8 7 2 2 .

ORDER
The OWN MOTION ORDER, ENTERED AUGUST I I , I 9 76 , IS amen e by

DELETING FROM THE CAPTION tB 1 5 02 5 6 AND INSERTING IN LIEU THEREOF
'A 948722'. SAID ORDER IS FURTHER AMENDED BY DELETING FROM THE LAST
LINE ON PAGE 1 OF THE ORDER 'C 6 72 2 7 * AND INSERTING IN LIEU THEREOF
*A 948722*. IN ALL OTHER RESPECTS THE OWN MOTION ORDER OF AUGUST 1 1 ,
1 97 6 IS REAFFIRMED AND RATIFIED.

WCB CASE NO. 76-1965 SEPTEMBER 16, 1976

EDWARD KEECH, CLAIMANT
JAMES LEWELLING, CLAIMANT'S ATTY.
ROGER LUEDTKE, DEFENSE ATTY.
ORDER DISMISSING CLAIMANT'S

REQUEST FOR REVIEW

On JULY 2 1 , 1 97 6 THE REFEREE ENTERED HIS ORDER IN THE ABOVE EN

TITLED MATTER. ON AUGUST 1 9 , 1 976 THE BOARD RECEIVED A REQUEST FOR
REVIEW OF THE REFEREE* S ORDER, IT WAS SIGNED BY THE CLAIMANT'S ATTOR
NEY BUT NO PROOF OF SERVICE WAS ATTACHED.

On AUGUST 3 0 , 1 9 7 6 THE BOARD RECEIVED A MOTION FOR DISMISSAL

OF THIS REQUEST FOR REVIEW ON THE GROUNDS AND FOR THE REASON THAT
CLAIMANT FAILED TO PREFECT THE APPEAL IN ACCORDANCE WITH ORS 6 5 6 . 2 9 5
WHICH REQUIRES THAT COPIES OF THE REQUEST FOR REVIEW BE MAILED TO
ALL OTHER PARTIES TO THE PROCEEDINGS.

At THE REQUEST OF THE BOARD THE ATTORNEY FOR THE EMPLOYER AND

ITS CARRIER FURNISHED TO THE BOARD, ON SEPTEMBER 9 , 19 7 6, AN AFFIDA
VIT THAT NEITHER THE EMPLOYER NOR THE CARRIER NOR THE ATTORNEY FOR
THE EMPLOYER AND CARRIER HAD RECEIVED NOTICE OF APPEAL FROM THE
REFEREE* S ORDER ENTERED JULY 2 1 , 1 97 6 .

Claimant* s counsel was serve a copy of the motion for  ismissal
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AUGUST 2 7 1 I 9 7 6 AND NO RESPONSE HAS BEEN RECEIVED FROM HIM BY 

THE BOARD. 

MORE THAN 3 0 DAYS HAVE EXPIRED SINCE THE ENTRY DATE OF THE 
REFEREE'S ORDER AND NO REQUEST FOR REVIEW HAS BEEN PROPERLY FILED 1 
THEREFORE, SAID ORDER IS FINAL BY OPERATION OF LAW. 

ORDER 

CLAIMANT'S REQUEST FOR REVIEW OF THE REFEREE'S OPINION AND 

ORDER ENTERED ON JULY 21, 1976 IN THE ABOVE ENTITLED MATTER IS HEREBY 
DISMISSED. 

WCB CASE NO. 75-4795 

ALBERT WOOD, CLAIMANT 
KENNETH BOURNE, CLAIMANT'S ATTY • 

. DEPT. OF JUSTICE, DEFENSE ATTY. 
REQUEST FOR REVIEW BY SAIF 

SEPTEMBER 16, 1976 

REVIEWED BY BOARD MEMBERS WILSON, MOORE AND PHILLIPS 0 

THE STATE ACCIDENT INSURANCE FUND REQUESTS BOARD REVIEW OF THE 
REFEREE'S ORDER WHICH AFFIRMED ITS DENIAL OF CLAIMANT'S CLAIM AS IT 
RELATED TO THE VOCATIONAL REHABILITATION DIVISION ANO THE TECHNICAL 

TRAINING SERVICE BUT REVERSED SAID DENIAL AS IT AFFECTED CHAPPELL 

SPEAR~ MOBILE HOMES ANO REMANDED THE CLAIM AGAINST THE LATTER EM
PLOYER TO IT FOR ACCEPTANCE AND PAYMENT OF COMPENSATION AS PROVIDED 
BY LAW. THE ORDER ALSO ASSESSED A PENALTY EQUAL TO 2 5 PER CENT OF 

THE COMPENSATION FOR TEMPORARY TOTAL DISABILITY FROM SEPTEMBER 2 6, 
1975 TO NOVEMBER 14, 1975, THE DATE THE FUND'S DENIAL, AND DIRECTED 

IT TO PAY CLAIMANT'S COUNSEL A REASONABLE ATTORNEY FEE, 

CLAIMANT CROSS REQUESTED BOARD REVIEW OF THE REFEREE' 5 FINDING 
THAT THE VOCATIONAL REHABILITATION DIVISION AND TECHNICAL TRAINING 
SERVICE WERE NEVER EMPLOYERS, 

CLAIMANT SUFFERED A COMPENSABLE INJURY ON DECEMBER 12, 1973 
WHILE WORKING FOR CHAPPELL SPEARS MOBILE HOMES, HEREINAFTER REFERRED 
TO AS CHAPPELL. THE CLAIM WAS CLOSED BY DETERMINATION ORDER MAILED 
APRIL t 2, I 974 AWARDING CLAIMANT COMPENSATION FOR TEMPORARY TOTAL 
DISABILITY ONLY. 

ON SEPTEMBER 2 6, I 9 7 5 CLAIMANT WAS INJURED WHILE TRAINING IN 
A PROGRAM SET UP BY THE VOCATIONAL REHABILITATION DIVISION, HEREIN

AFTER REFERRED TO AS VRD, AND HE REQUESTED THE FUND TO REOPEN HIS 
CLAIM, THE FUND, ON NOVEMBER 1 4, t 9 7 5, DENIED CLAIMANT'S REQUEST 
AND DENIED THAT CLAIMANT WAS AN EMPLOYEE OF CHAPPELL. VR0 OR TECH

NICAL TRAINING SERVICES, HEREINAFTER CALLED TTS, NOR WAS CLAIMANT 
ENTITLED TO BENEFITS UNDER ORS 655.605 AND ORS 655,615. 

A PLAN HAD BEEN APPROVED BY THE BOARD ON JANUARY I 4, I 9 7 5 FOR 
CLAIMANT TO ATTEND TTS WITH A VOCATIONAL RETRAINING OBJECTIVE OF AUTO 

REPAIR AND SHORTLY THEREAFTER CLAIMANT WAS ENROLLED AT TTS. TTS 

PAID NO MONEY TO ITS STUDENTS EXCEPT ON OCCASIONS WHEN STUDENTS WERE 

PAID 2 0 00 DOLLARS FOR SWEEPING UP, CLAIMANT DID THIS TYPE OF WORK 

FOR TTS ONLY ON ONE OR TWO OCCASIONS DURING HIS ENROLLMENT. ON 

SEPTEMBER 26, 1975 CLAIMANT SUFFERED AN INJURY IN THE COURSE OF HIS 

TRAINING PROGRAM WHEN HE SLIPPED WHIL.E CARRYING A< 5 POUND AUTO 

TRANSMISSION. HIS LOW BACK WAS RE INJURED AND HE REPORTED THE INJURY 

TO TTS ON THAT DATE• 
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ON AUGUST 27, 1 97 6 AND NO RESPONSE HAS BEEN RECEI ED FROM HIM BY
THE BOARD.

More tha 30 days have expired si ce the e try date of the
referee S ORDER AND  o REQUES FOR REVIEW HAS BEEN PROPERLY FILED,
therefore, said order is fi al by operatio of law

ORDER
Claimant's request for review of the referee’s opinion an 

ORDER ENTERED ON JULY 2 1 , 1 9 7 6 IN THE ABO E ENTITLED MATTER IS HEREBY
DISMISSED.

WCB CASE NO. 75-4795 SEPTEMBER 16, 1976

ALBERT WOOD, CLAIMANT
KENNETH BOURNE, CLAIMANT'S ATTY.

DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR RE IEW BY SAIF

Reviewe by boar members wilson, moore an Phillips.

The state acci ent insurance fun requests boar review of the
referee S ORDER WHICH AFFIRMED ITS DENIAL OF CLAIMANT' S CLAIM AS IT

RELATED TO THE  OCATIONAL REHABILITATION DI ISION AND THE TECHNICAL
TRAINING SER ICE BUT RE ERSED SAID DENIAL AS IT AFFECTED CHAPPELL
SPEARS MOBILE HOMES AND REMANDED THE CLAIM AGAINST THE LATTER EM
PLOYER TO IT FOR ACCEPTANCE AND PAYMENT OF COMPENSATION AS PRO IDED
BY LAW. THE ORDER ALSO ASSESSED A PENALTY EQUAL TO 2 5 PER CENT OF
THE COMPENSATION FOR TEMPORARY TOTAL DISABILITY FROM SEPTEMBER 26,
1 9 7 5 TO NO EMBER 1 4 , 1 9 7 5 , THE DATE THE FUND'S DENIAL, AND DIRECTED
IT TO PAY CLAIMANT1 S COUNSEL A REASONABLE ATTORNEY FEE.

Claimant cross requeste boar review of the referee's fin ing

THAT THE  OCATIONAL REHABILITATION DI ISION AND TECHNICAL TRAINING
SER ICE WERE NE ER EMPLOYERS,

Claimant suffere a compensable injury on December i 2 ,
WHILE WORKING FOR CHAPPELL SPEARS MOBILE HOMES, HEREINAFTER
TO AS CHAPPELL. THE CLAIM WAS CLOSED BY DETERMINATION ORDER
APRIL 1 2, 19 74 AWARDING CLAIMANT COMPENSATION FOR TEMPORARY
DISABILITY ONLY.

On SEPTEMBER 26, 1975 CLAIMANT WAS INJURED WHILE TRAINING IN

A PROGRAM SET UP BY THE  OCATIONAL REHABILITATION DI ISION, HEREIN
AFTER REFERRED TO AS  RD, AND HE REQUESTED THE FUND TO REOPEN HIS
CLAIM . THE FUND, ON NO E M BE R 1 4, 1975. DENIED CLAI MANT1 S REQUEST

AND DENIED THAT CLAIMANT WAS AN EMPLOYEE OF CHAPPELL.  RD OR TECH
NICAL TRAINING SER ICES, HEREINAFTER CALLED TTS, NOR WAS CLAIMANT
ENT ITLED TO BENEFITS UNDER ORS 655.605 AND ORS 655. 615.

A PLAN HAD BEEN APPRO ED BY THE BOARD ON JANUARY 1 4, 1 9 7 5 FOR

CLAIMANT TO ATTEND TTS WITH A  OCATIONAL RETRAINING OBJECTI E OF AUTO
REPAIR AND SHORTLY THEREAFTER CLAIMANT WAS ENROLLED AT TTS. TTS
PAID NO MONEY TO ITS STUDENTS EXCEPT ON OCCASIONS WHEN STUDENTS WERE
PAID 2.00 DOLLARS FOR SWEEPING UP. CLAIMANT DID THIS TYPE OF WORK
FOR TTS ONLY ON ONE OR TWO OCCASIONS DURING HIS ENROLLMENT. ON
SEPTEMBER 2 6 , 1 97 5 CLAIMANT SUFFERED AN INJURY IN THE COURSE OF HIS
TRAINING PROGRAM WHEN HE SLIPPED WHILE CARRYING A 25 POUND AUTO
TRANSMISSION. HIS LOW BACK WAS REINJURED AND HE REPORTED THE INJURY
TO TTS ON THAT DATE.

19 7 3
RE FE RRED
MAILED
TOTAL
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' 
. 

' 







-



              
             
          
           

             
         

                
            
           
           
          
              
         

          
             
             
                 

               
 
         

          
                   
         

            
         

           
            
            

            
           
           
            
           

            
         

            
          
           
         

        
           
          
  
         
               
 
          

               
           
              
                  
                   
            
              

          

          
            

   

SEPTEMBER 28, 1975 CLAIMANT OBTAINED TWO CLAIM CARDS FROM 
THE FUND AND SUBMITTED ONE TO TTS AND ONE TO VRD, LATER CHAPPELL 

MAILED CLAIMANT AN ACCIDENT CLAIM FORM WHICH CLAIMANT STATED HE 
FILLED OUT AND RETURNED TO CHAPPELL. SINCE THE INCIDENT OF SEPTEMBER 

26, 1975 CLAIMANT HAS RECEIVED COMPENSATION FROM NOONE, 

CLAIMANT'S ATTORNEY WROTE THE FUND ON O::::TOBER 3, 1 975 REGARD
ING THE SEPTEMBER 26, 1975 INJURY. HE INFORMED THE FUNDTHAT801 
FORMS HAD BEEN FILED WITH BOTH VRD AND CHAPPELL AND REQUESTED THAT 

THE CLAIM BE OPENED AND TIME LOSS PAYMENTS COMMENCED. THE FUND 

DENIED, AS AFORESAID, ON NOVEMBER 14 • 1 975 • 

OR, POST RE PORTED ON DECEMBER I 2, 197 5 THAT HE CONSIDERED THE 
PRESENT EPISODE (SEPTEMBER 26, 1975) AN AGGRAVATION OF CLAIMANT'S 
PRE-EXISTING INJURY ASSOCIATED WITH HIS ATTEMPT TO HAVE SCHOOLING 
AND RETRAINING. THE VRD COUNSELOR ASSIGNED TO CLAIMANT'S CASE TES-

TIFIED THAT HE DID NOT CONSIDER CLAIMANT TO BE OTHER THAN A STUDENT 

AND THAT HE DID NOT FEEL THAT CLAIMANT WAS ENTITLED TO BE LISTED 
WITH THE FUND AS ELIGIBLE FOR BENEFITS UNDER ORS 655 0 605 AND ORS 
6 5 5 • 6 t 5, WHICH PROV IDE FOR PAYMENT OF INJURED OCCUPATIONALLY HANDI
CAPPED TRAINEES. 

ORS 655 0 506(5) DEFINES 'TRAINEE' OR 'CLIENT' AS AN OCCUPATION
ALLY HANDICAPPED PERSON WHO IS PARTICIPATING IN SPECIAL TRAINING OR 

EVALUATION PROGRAM OF THE VRD. ORS 6 5 5 • 6 t 5 ( 1} PROVIDES THAT ALL 
CLIENTS PARTICIPATING IN WORK EVALUATION OR WORK EXPERIENCE PROGRAM 

FOR THE DIVISION ARE CONSIDERED AS WORKMEN SUBJECT TO THE WORKMEN'S 
COMPENSATION A-=:T. SUBPARAGRAPH 2 THEREOF STATES THAT THE DIVISION 
SHALL SUBMIT A WRITTEN STATEMENT TO THE FUND THAT INCLUDES A DESCRIP-
TION :>F THE WORK TO BE PERFORMED BY SUCH CLIENTS. SUBPARAGRAPH 4 
THEREOF PROVIDES THAT THE DIVISION SHALL FURNISH THE FUND WITH A LIST 

OF NAMES OF THE ENROLLEES IN ITS WORK EVALUATION OR WORK EXPERIENCE 
PROGRAM AND ONLY THOSE ENROLLEES WHOSE NAMES APPEAR ON SUCH LISTS 

PRIOR TO THE lR PERSONAL INJURY BY ACCIDENT ARE ENTITLED TO BENEFITS 
UNDER THE WORKMEN'S COMPENSATION ACT AND THEY ARE ENTITLED TO SUCH 
BENEFITS IF INJURED WHILE PERFORMING ANY DUTIES ARISING OUT OF AND 
IN THE COURSE OF THEIR PARTICIPATION IN THE WORK EVALUATION OR WORK 
EXPERIENCE PROGRAM, PROVIDED THE DUTIES BEING PERFORMED ARE DESCRIBED 

ON THE APPLICATION BY THE DIVISION AND REQUIRED OF SIMILAR FULL TIME 
PAID EMPLOYEES. SUBPARAGRAPH 5 THEREOF PROVIDES THAT THE FILING OF 
CLAIMS FOR BENEFITS UNDER THIS SECTION IS THE EXCLUSIVE REMEDY OF 

THE CLIENT OR HIS BENEFICIARIES FOR INJURIES COMPENSABLE UNDER THE 
WORKMEN'S COMPENSATION ACT AGAINST THE STATE, ITS POLITICAL SUBDIVI

SIONS, ITS OFFICERS AND EMPLOYEES, OR THE PERSON WHO PROVIDES ON
THE-JOB TRAINING OR JOB EVALUATION SERVICE FOR THE INJURED CLIENT 
REGARDLESS OF NEGLIGENCE. 

THE REFEREE, BASED UPON DR, POST'S RE.PORT, FOUND THAT THE 

SEPTEMBER 26, 1975 INCIDENT WAS AN AGGRAVATION OF CLAIMANT'S COM

PENSABLE INJURY• 

THE REFEREE FOUND THAT CLAIMANT WAS NEVER AN EMPLOYEE OF TTS 
OR VRD EXCEPT FOR THE ONE OR TWO OCCASIONS FOR WHICH HE WAS PAID TO 

SWEEP AT TTS 0 CLAIMANT'S INJURY OCCURRED WHILE HE WAS A STUDENT 
AT TTS AND IN ORDER TO PREVAIL AGAINST EITHER TTS OR VRD CLAIMANT HAD 

TO SHOW THAT HE WAS ENTITLE:P TO THE BENEFITS PROV I PED BY ORS 6 5 5. G 05 
AND 655,615. THE REFEREE FOUND THAT WHILE CLAIMANT WAS A STUDENT 
AT TTS HE WAS NOT IN A WORK EVALUATION OR WORK EXPERIENCE PROGRAM, 
N:>R WAS HIS NAME SUBMITTED TO THE FUNP ON THE LIST REQUIRED BY ORS 

655,615(4), 

THE REFEREI~ ALSO FOUND THAT THE EMPLOYEES OF TTS WERE PERrORM
ING DUTIES QUJ T"E O I FFE RE NT THAN THOSE OF ST UDE 1-.JT - HE ALSO FOUND THAT 
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On SEPTEMBER 2 8 , 1 9 7 5 CLAIMANT OBTAINED TWO CLAIM CARDS FROM

THE FUND AND SUBMITTED ONE TO TTS AND ONE TO  RD, LATER CHAPPELL
MAILED CLAIMANT AN ACCIDENT CLAIM FORM WHICH CLAIMANT STATED HE
FILLED OUT AND RETURNED TO CHAPPELL. SINCE THE INCIDENT OF SEPTEMBER
2 6 , 1 9 7 5 CLAIMANT HAS RECEI ED COMPENSATION FROM NO ONE.

Cl im nt s  ttorney wrote the fund on October 3, 1975 reg rd

ing THE SEPTEMBER 2 6 , 1 9 7 5 INJURY. HE INFORMED THE FUND THAT 801
FORMS HAD BEEN FILED WITH BOTH  RD AND CHAPPELL AND REQUESTED THAT
THE CLAIM BE OPENED AND TIME LOSS PAYMENTS COMMENCED. THE FUND
DENIED, AS AFORESAID, ON NO EMBER 1 4 , 1 97 5 .

Dr. post reported o December 12, 1975 that he co sidered the
PRESENT EPISODE (SEPTEMBER 2 6 , 1 9 7 5 ) AN AGGRA ATION OF CLAIMANT S
PRE-EXISTING INJURY ASSOCIATED WITH HIS ATTEMPT TO HA E SCHOOLING
AND RETRAINING. THE  RD COUNSELOR ASSIGNED TO CLAIMANT' S CASE TES

TIFIED THAT HE DID NOT CONSIDER CLAIMANT TO BE OTHER THAN A STUDENT
AND THAT HE DID NOT FEEL THAT CLAIMANT WAS ENTITLED TO BE LISTED
WITH THE FUND AS ELIGIBLE FOR BENEFITS UNDER ORS 6 5 5 . 6 05 AND ORS
6 5 5 . 6 1 5 , WHICH PRO IDE FOR PAYMENT OF INJURED OCCUPATIONALLY HANDI
CAPPED TRAINEES.

OrS 655.506(5) DEFINES 'TRAINEE' OR 'CLIENT1 AS AN OCCUPATION-

ALLY HANDICAPPED PERSON WHO IS PARTICIPATING IN SPECIAL TRAINING OR
E ALUATION PROGRAM OF THE  RD. ORS 6 5 5 . 6 1 5 ( 1 ) PRO IDES THAT ALL
CLIENTS PARTICIPATING IN WORK E ALUATION OR WORK EXPERIENCE PROGRAM
FOR THE DI ISION ARE CONSIDERED AS WORKMEN SUBJECT TO THE WORKMEN1 S
COMPENSATION ACT. SUBPARAGRAPH 2 THEREOF STATES THAT THE DI ISION
SHALL SUBMIT A WRITTEN STATEMENT TO THE FUND THAT INCLUDES A DESCRIP
TION OF THE WORK TO BE PERFORMED BY SUCH CLIENTS. SUBPARAGRAPH 4
THEREOF PRO IDES THAT THE DI ISION SHALL FURNISH THE FUND WITH A LIST
OF NAMES OF THE ENROLLEES IN ITS WORK E ALUATION OR WORK EXPERIENCE
PROGRAM AND ONLY THOSE ENROLLEES WHOSE NAMES APPEAR ON SUCH LISTS
PRIOR TO THEIR PERSONAL INJURY BY ACCIDENT ARE ENTITLED TO BENEFITS
UNDER THE WORKMEN* S COMPENSATION ACT AND THEY ARE ENTITLED TO SUCH

BENEFITS IF INJURED WHILE PERFORMING ANY DUTIES ARISING OUT OF AND
IN THE COURSE OF THEIR PARTICIPATION IN THE WORK E ALUATION OR WORK
EXPERIENCE PROGRAM, PRO IDED THE DUTIES BEING PERFORMED ARE DESCRIBED
ON THE APPLICATION BY THE DI ISION AND REQUIRED OF SIMILAR FULL TIME
PAID EMPLOYEES. SUBPARAGRAPH 5 THEREOF PRO IDES THAT THE FILING OF
CLAIMS FOR BENEFITS UNDER THIS SECTION IS THE EXCLUSI E REMEDY OF
THE CLIENT OR HIS BENEFICIARIES FOR INJURIES COMPENSABLE UNDER THE
workmen's compensation act against the state, its political sub ivi

sions, ITS OFFICERS AND EMPLOYEES, OR THE PERSON WHO PRO IDES ON-
THE-JOB TRAINING OR JOB E ALUATION SER ICE FOR THE INJURED CLIENT
REGARDLESS OF NEGLIGENCE.

The referee, base upon  r. post's report, foun that the

SEPTEMBER 2 6 , 1 9 7 5 INCIDENT WAS AN AGGRA ATION OF CLAIMANT1 S COM

PENSABLE INJURY.

The referee foun that claimant was never an employee of tts

OR  RD EXCEPT FOR THE ONE OR TWO OCCASIONS FOR WHICH HE WAS PAID TO
SWEEP AT TTS. CLAIMANT'S INJURY OCCURRED WHILE HE WAS A STUDENT

AT TTS AND IN ORDER TO PRE AIL AGAINST EITHER TTS OR  RD CLAIMANT HAD
TO SHOW THAT HE WAS ENTITLED TO THE BENEFITS PRO IDED BY ORS 6 5 5 . 6 05
AND 6 5 5 . 6 1 5 . THE REFEREE FOUND THAT WHILE CLAIMANT WAS A STUDENT

AT TTS HE WAS NOT IN A WORK E ALUATION OR WORK EXPERIENCE PROGRAM,
NOR WAS HIS NAME SUBMITTED TO THE FUND ON THE LIST REQUIRED BY ORS
6 5 5 . 6 1 5 ( 4 ) .

The referee also fou d that the employees of tts were perform
i g DU IES QUI E DIFFEREN  HAN  HOSE OF S UDEN HE ALSO FOUND  HA 
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HAD NOT BEEN SHOWN TO HAVE SIMILAR FULL TIME EMPLOYEES. AS ·ro 
CHAPPELL, THE EVIDENCE INDICATES THA'T CLAIMANT DID NOT WORK FOR 

THEM AT ANY TIME DURING THE TIME HE WAS ATTENDING TTS, 

THE REFEREE CONCLUDED THA'T THE FUND'S DENIAL INSOFAR AS IT 
RELATED TO VRD AND TTS SHOULD BE AFFIRMED, 

IN RESOLVING THE QUESTION OF THE RESPONSIBILITY OF CHAPPEL.I.. 
µNDER su::H CIRCUMSTANCES OTHER THAN AS A MATTER OF AGGRAVATION, THE 

REFEREE LEANED HEAVILY ON 1 LARSON, WORKMEN'S COMPENSATION LAW 
( UNDERSCORED) , SECTION 1 3, I I ( COMPENSABLE CONSEQUENCES) 1 AT PAGES 
192,67 AND. 0 68 WHICH STATED, IN PART -

'•••SINCE IN THE STRICT SENSE NONE OF THE CONSEQUENCIAL 
INJURIES WE ARE CONCERNED WITH ARE IN THE COURSE OF 
EMPLOYMENT, IT BECOMES NECESSARY TO CONTRIVE A NE.W 
CONCEPT, WHICH WE MAY FOR CONVENIENCE CALL 'QUASI

COURSE OF EMPLOYMENT'• BY THIS EXPRESSION IS MEANT 
ASTIVITIES UNDERTAKEN BY THE EMPLOYEE FOLLOWING UPON 
HIS INJURY WHICH, ALTHOUGH THEY TAKE PLACE OUTS,IDE THE 
TIME AND SPACE LIMITS OF THE EMPLOYMENT, WOULD NOT 
BE CONSIDERED EMPLOYMENT ACTIVITIES FOR USUAL PURPOSES, 
ARE NEVERTHELESS REL.ATE � TO THE EMPLOYMENT IN THE 
SENSE THAT THEY ARE NECESSARY OR REASONABLE ACTIVITIES 
THAT WOULD NOT HAVE BEEN UNDERTAKEN BUT FOR THE COM
PENSABLE INJURY, 

WHEN THE INJURY FOLLOWING THE INITIAL COMPENSABLE INJURY 
ARISES OUT OF A QUASI-COURSE OF ACTIVITY, SUCH AS A 
TRIP TO THE DOCTORS OFF ICE, THE CHANGE OF CAUSATION 
SHOULD NOT BE DEEMED BROKEN BY MERE NEGL.IGC:NCE IN THE 
PERFORMANCE OF THAT ACTIVITY, BUT ONLY BY INTENTIONAL 
CONDUCT WHICH MAY BE REGARDED AS EXPRESSLY OR IMPLIEDLY 
PROHIBITED BY THE EMPLOYER,' 

THE REFEREE CONCLUDED, UNDER THE REQUIRED LIBERAL CONSTRUC
TION OF THE WORKMEN'S COMPENSATION LAW, THAT THE RULE SUGGESTED BY 
LARSON SHOULD BE FOLL.OWED IN THE PRESENT CASE AND THAT CLAIMANT FELL 
WITHIN THAT RULE, THE REFEREE COMMENTED THAT THIS TYPE OF CASE HAD 
PROBABLY RISEN BEFORE IN THIS STATE AND THE ABSENCE OF CASE LAW ON 

THE POINT SUGGESTED THAT SUCH CLAIMS HAD BEEN ROUTINELY ACCEPTED IN 
THE PAST, 

THE REFEREE DIRECTED THE FUND TO ACCEPT THE CLAIM AS CHAPPELL' S 
CARRIER AND TO PAY CLAIMANT COMPENSATION AS PROVIDED BY LAW UNTIL 
THE CLAIM WAS CLOSED, HE ALSO ASSESSED A PENALTY FOR ITS FAIL.URE TO 
PAY COMPENSATION FOR TEMPORARY TOTAL DISABILITY THROUGH A CERTAIN 
PERIOD PRIOR TO THE DENIAL, 

THE BOARD, ON DE NOVO REVIEW, IS UNABLE TO ACCEPT THE RULE SUG
GESTED BY LARSON AS BEING APPLICABLE IN THIS CASE, THE BOAR.D WOULD 

HAVE NO PROBLEM APPLYING SUCH RULE IN CIRCUMSTANCES WHERE THE WORK
MAN SUFFERED AN INJURY WHILE IN ROUTE TO RECEIVE TREATMENT RELATING 

TO HIS COMPENSABLE INJURY BUT THE PROVISIONS OF ORS 655,605 AND 
655,615 CLEARLY SPELL OUT WHEN AND HOW A WORKMAN ENROLLED IN A 

SPECIAL TRAINING OR EVALUATION PROGRAM CAN AVAIL HIMSELF OF THE BENE

FITS PROVIDED BY THE WORKMEN'S COMPENSATION LAW, 

THE BOARD CONCLUDES THAT BECAUSE ORS 6 5 5. 6 0 5 AND 6 5 5. 6 1 5 SPE
C IF ICALLY SET FORTH THE PROCEDURES TO BE FOL.LOWED WHEN A' TRAINEE' 
OR 'CLIENT' SUFFERS AN INJURY IF SUCH PROCEDURES ARE NOT FOLLOWED 
THE CONCEPT DESIGNATED BY LARSON AS A 'QUASI-COURSE OF EMPLOYMENT' 
CANNOT BE APPLIED, THE EVIDENCE INDICATES THAT CLAIMANT RE:CEIVED NO 
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VRD HAD NOT BEEN SHOWN TO HAVE SIMILAR FULL TIME EMPLOYEES. AS TO
CHAPPELL, THE EVIDENCE INDICATES THAT CLAIMANT DID NOT WORK FOR
THEM AT ANY TIME DURING THE TIME HE WAS ATTENDING TTS.

The referee conclu e that the fun 's  enial insofar as it

RELATED TO VRD AND TTS SHOULD BE AFFIRMED.

In RESOLVING THE QUESTION OF THE RESPONSIBILITY OF CHAPPELL

UNDER SUCH CIRCUMSTANCES OTHER THAN AS A MATTER OF AGGRAVATION, THE
REFEREE LEANED HEAVILY ON 1 LARSON, WORKMEN'S COMPENSATION LAW
(UNDERSCORED), SECTION 13.11 (COMPENSABLE CONSEQUENCES), AT PAGES
1 9 2 . 6 7 AND .68 WHICH STATED, IN PART

. . . SINCE IN THE STRICT SENSE NONE OF THE CONSEQUE NC IAL
INJURIES WE ARE CONCERNED WITH ARE IN THE COURSE OF
EMPLOYMENT, IT BECOMES NECESSARY TO CONTRIVE A NEW
CONCEPT, WHICH WE MAY FOR CONVENIENCE CALL QUASI
COURSE OF EMPLOYMENT'. BY THIS EXPRESSION IS MEANT
ACTIVITIES UNDERTAKEN BY THE EMPLOYEE FOLLOWING UPON
HIS INJURY WHICH, ALTHOUGH THEY TAKE PLACE OUTS,IDE THE
TIME AND SPACE LIMITS OF THE EMPLOYMENT, WOULD NOT
BE CONSIDERED EMPLOYMENT ACTIVITIES FOR USUAL PURPOSES,
ARE NEVERTHELESS RELATED TO THE EMPLOYMENT IN THE
SENSE THAT THEY ARE NECESSARY OR REASONABLE ACTIVITIES
THAT WOULD NOT HAVE BEEN UNDERTAKEN BUT FOR THE COM
PENSABLE INJURY.

WHEN THE INJURY FOLLOWING THE INITIAL COMPENSABLE INJURY
ARISES OUT OF A 9UASI-COURSE OF ACTIVITY, SUCH AS A
TRIP TO THE DOCTORS OFFICE, THE CHANGE OF CAUSATION
SHOULD NOT BE DEEMED BROKEN BY MERE NEGLIGENCE IN THE
PERFORMANCE OF THAT ACTIVITY, BUT ONLY BY INTENTIONAL
CONDUCT WHICH MAY BE REGARDED AS EXPRESSLY OR IMPLIEDLY
PROHIBITED BY THE EMPLOYER.

The referee conclu e , UNDER the require liberal construc

tion OF THE workmen s COMPENSATION LAW, THAT THE RULE SUGGESTED BY
LARSON SHOULD BE FOLLOWED IN THE PRESENT CASE AND THAT CLAIMANT FELL
WITHIN THAT RULE. THE REFEREE COMMENTED THAT THIS TYPE OF CASE HAD
PROBABLY RISEN BEFORE IN THIS STATE AND THE ABSENCE OF CASE LAW ON
THE POINT SUGGESTED THAT SUCH CLAIMS HAD BEEN ROUTINELY ACCEPTED IN
THE PAST.

The referee  irecte the fun to accept the claim as Chappell’s
CARRIER AND TO PAY CLAIMANT COMPENSATION AS PROVIDED BY LAW UNTIL
THE CLAIM WAS CLOSED, HE ALSO ASSESSED A PENALTY FOR ITS FAILURE TO
PAY COMPENSATION FOR TEMPORARY TOTAL DISABILITY THROUGH A CERTAIN
PERIOD PRIOR TO THE DENIAL.

The boar , on  e novo review, is unable to accept the rule sug

geste BY LARSON AS BEING APPLICABLE IN THIS CASE. THE BOARD WOULD
HAVE NO PROBLEM APPLYING SUCH RULE IN CIRCUMSTANCES WHERE THE WORK
MAN SUFFERED AN INJURY WHILE IN ROUTE TO RECEIVE TREATMENT RELATING
TO HIS COMPENSABLE INJURY BUT THE PROVISIONS OF ORS 6 5 5 . 6 0 5 AND
655.615 CLEARLY SPELL OUT WHEN AND HOW A WORKMAN ENROLLED IN A
SPECIAL TRAINING OR EVALUATION PROGRAM CAN AVAIL HIMSELF OF THE BENE
FITS PROVIDED BY THE WORKMEN S COMPENSATION LAW.

The BOARD CONCLUDES THAT BECAUSE ORS 655.605 AND 655. 615 SPE
CIFICALLY SET FORTH THE PROCEDURES TO BE FOLLOWED WHEN A TRAINEE'
OR 'CLIENT' SUFFERS AN INJURY IF SUCH PROCEDURES ARE NOT FOLLOWED
THE CONCEPT DESIGNATED BY LARSON AS A QU AS I-COU RSE OF EMPLOYMENT*
CANNOT BE APPLIED. THE EVIDENCE INDICATES THAT CLAIMANT RECEIVED NO
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WHATSOEVER FROM CHAPPELL DURING THE TIME THAT HE WAS 

TAKING THE RETRAINING PROGRAM, THEREFORE, CHAPPELL HAS NO RESPONSI

BILITY FOR THE INJURY SUFFERED BY CLAIMANT ON SEPTEMBER 26, 1975. THE 
REFEREE'S RULING MUST BE REVERSED. 

ORDER 

THE ORDER OF THE REFEREE, DATED MARCH 9 • 197 6, IS REVERSED. 

WCB CASE NO. 76-274 

DAVID WARD, CLAIMANT 
MICHAEL STROOBAND, CLAIMANT'S ATTY. 

PHILIP MONGRAIN, DEFENSE ATTY. 

REQUEST FOR REVIEW BY CLAIMANT 

SEPTEMBER 16, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE. 

CLAIMANT REQUESTS BOARD REVIEW OF THE REFEREE'S ORDER WHICH 
DISMISSED CLAIMANT'S REQUEST FOR PENALTIES FOR LATE PAYMENT OF TEM

PORARY TOTAL DISABILITY COMPENSATION AND FOR NON-PAYMENT OF MEDICAL 
BILLS. 

ON OCTOBER t 7, t 974 CLAIMANT SUSTAINED A LEFT LEG INJURY WHICH 
WAS ACCEPTED. CLAIMANT DEVELOPED AN ULCER ON THE LEFT LEG IN NOVEM
BER, 1974 ANO REQUESTED HIS CLAIM BE REOPENED - THE CARRIER DENIED 

Ri::SPONSIBILITY 0 CLAIMANT REQUESTED A I-IE ARI.NG AND ON DECEMBER 1 9, 197 5, 
AFTER A HEARING, AN ORDER BY REFEREE LEAHY FOUND CLAIMANT'S CLAIM 

TO BE COMPENSABLE AND ORDERED THE EMPLOYER TO AGCEPT IT. 

THE OPINION AND ORDER SHOULD HAVE BEEN RECEIVED av THE PARTIES 
ON DECEMBER 2.2. 1 1975 0 ON JANUARY 5 1 1976 REFEREE LEAHY RECEIVED FROM 

THE EMPLOYER A MOTION TO RECONSIDER. THIS WAS DENIED BY THE REFEREE 
ON JANUARY 1 3 • A CHECK FOR PAYMENT OF COMPENSATION FOR TEMPORARY 
TOTAL DISABILITY WAS· DRAFTED FOR CLAIMANT ON JANUARY 14, CLAIMANT 
RECEIVED THE CHECK ON JANUARY 1 6 • 

MEDICAL BILLS AMOUNTING TO 2 8 0 DOLLARS WERE RECEIVED BY THE 
EMPLOYER AT THE HEARING BEFORE REFEREE LEAHY WHICH WERE NOT PAID 

PENDING THE APPEAL OF HIS ORDER 0 

THE REFEREE FOUND THAT OAR 4 3 6 -8 3 -4 8 0 PROVIDES FOR THE REFEREE 
TO REOPEN THE RECORD TO RECONSIDER HIS DECISION UPON A MOTION TO DO SO. 
THE RULES OF PRACTICE AND PROCEDURE ALLOWS REOPENING TO CORRECT 
ERRORS OR TO AVOID AN INJUSTICE. Tt-fE REFEREE CONCLUDED THAT THE MOTION 

TO RECONSIDER WAS COMPREHENSIVE AND REASONABLE AND THAT THE CARRIER'S 

ACTlONS UNDER THE CIRCUMSTANCES WERE NOT UNREASONABLE ANO HE CONCLUDED 
PENALTIES WERE NOT JUSTIFIED. 

0N THE ISSUE OF NON-PAYMENT OF MEDICAL BILLS, THE REFEREE CITED 
THE BOARD'S PREVIOUS RULINGS WHICH HELD THAT MED·ICAL SERVICES ARE NOT 
PAYABLE UNDER ALL CIRCUMSTANCES UNDER THREAT OF PENALTY - THAT AL
THOUGH MEDICAL SERVICES ARE DEFINED AS COMPENSATION BY ORS 656,005(9) 

THE BOARD DOES NOT DEEM SUCH SERVICES TO BE WITHIN COMPENSATION AS 

USED INORS 656,313, 

THE REFEREE CONCLUDED THAT THE ACTIONS OF THE CARRIER IN NOT 

MAKING PAYMENT OF THESE MEDICAL BILLS WAS NOT UNREASONABLE AND DENIED 

THE REQUEST FOR A PENALTY. 
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COMPENSATION WHATSOEVER FROM CHAPPELL DURING THE TIME THAT HE WAS
TAKING THE RETRAINING PROGRAM, THEREFORE, CHAPPELL HAS NO RESPONSI
BILITY FOR THE INJURY SUFFERED BY CLAIM ANT ON SEPTEMBER 26, 1975. THE
REFEREE'S RULING MUST BE REVERSED.

ORDER
The ORDER OF THE REFEREE, DATED MARCH 9, 1976, IS REVERSED.

WCB CASE NO. 76-274 SEPTEMBER 16, 1976

DAVID WARD, CLAIMANT
MICHAEL STROOBAND, CLAIMANT S ATTY.
PHILIP MONGRAIN, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewe by boar members wilson an moore.

Claimant requests boar review of the referee's or er which
DISMISSED claimant s REQUEST FOR PENALTIES FOR LATE PAYMENT OF TEM
PORARY TOTAL DISABILITY COMPENSATION AND FOR NON-PAYMENT OF MEDICAL
BILLS.

On OCTOBER 1 7 , 1 9 74 CLAIMANT SUSTAINED A LEFT LEG INJURY WHICH

WAS ACCEPTED. CLAIMANT DEVELOPED AN ULCER ON THE LEFT LEG IN NOVEM
BER, 1 9 74 AND REQUESTED HIS CLAIM BE REOPENED THE CARRIER DENIED
RESPONSIBILITY. CLAIMANT REQUESTED A HEARING AND ON DECEMBER 1 9 , 1 9 7 5,
AFTER A HEARING, AN ORDER BY REFEREE LEAHY FOUND CLAIMANT'S CLAIM
TO BE COMPENSABLE AND ORDERED THE EMPLOYER TO ACCEPT IT.

The opinion an or er shoul have been receive by the parties

ONDECEMBER 22, 1975. ON JANUARY 5 , 1 976 REFEREE LEAHY RECEIVED FROM
THE EMPLOYER A MOTION TO RECONSIDER. THIS WAS DENIED BY THE REFEREE
ON JANUARY 13. A CHECK FOR PAYMENT OF COMPENSATION FOR TEMPORARY
TOTAL DISABILITY WAS DRAFTED FOR CLAIMANT ON JANUARY 14. CLAIMANT
RECEIVED THE CHECK ON JANUARY 16.

Me ical bills amounting to 2 8 0  ollars were receive by the

EMPLOYER AT THE HEARING BEFORE REFEREE LEAHY WHICH WERE NOT PAID
PENDING THE APPEAL OF HIS ORDER.

The REFEREE FOUND THAT OAR 4 3 6 -83 4 8 0 PROVIDES FOR THE REFEREE

TO REOPEN THE RECORD TO RECONSIDER HIS DECISION UPON A MOTION TO DO SO.
THE RULES OF PRACTICE AND PROCEDURE ALLOWS REOPENING TO CORRECT
ERRORS OR TO AVOID AN INJUSTICE. THE REFEREE CONCLUDED THAT THE MOTION
TO RECONSIDER WAS COMPREHENSIVE AND REASONABLE AND THAT THE CARRIER1 S
ACTIONS UNDER THE CIRCUMSTANCES WERE NOT UNREASONABLE AND HE CONCLUDED
PENALTIES WERE NOT JUSTIFIED.

On the issue of non payment of me ical bills, the referee cite 
THE boar s PREVIOUS RULINGS WHICH HELD THAT MEDICAL SERVICES ARE NOT
PAYABLE UNDER ALL CIRCUMSTANCES UNDER THREAT OF PENALTY THAT AL
THOUGH MEDICAL SE RV ICES ARE DEFINED AS COMPENSATION BY ORS 656.005(9)
THE BOARD DOES NOT DEEM SUCH SERVICES TO BE WITHIN COMPENSATION AS
USED IN ORS 6 5 6.3 1 3 .

The referee

MAKING PAYMENT OF
THE REQUEST FOR A

CONCLUDED THAT THE ACTIONS OF THE CARRIER
THESE MEDICAL BILLS WAS NOT UNREASONABLE
PENALTY.

IN NOT
AND DEN ED
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BOARD, ON DE NOVO REVIEW, CONCURS WITH THE REFEREE'S 

FINDINGS AND CONCLUSIONS ON THE ISSUE OF NON-PAYMENT OF MEDICAL 

BILLS, 

HOWEVER, THE BOARD DISAGREES ON THE FINDING BY THE REFEREE ON 

THE ISSUE OF LATE PAYME·NT OF TEMPORARY TOTAL DISABILITY COMPENSA-

TION, THE BOARD FINDS THAT A MOTION TO RECONSIDER DOES NOT STAY THE 

PAYMENT OF TEMPORARY TOTAL DISABILITY COMPENSATION TO CLAIMANT PUR

SUANT TO ORS 656,262 (4) • THE EMPLOYER HAD RECEIVED NOTICE WHEN IT 

RECEIVED THE REFEREE'S ORDER ON DECEMBER 22, 1975 THAT COMPENSATION, 

AS PROVIDED BY LAW, WAS DUE CLAIMANT AND THE FIRST PAYMENT MUST BE 

MADE WITHIN 1 4 DAYS THEREAFTER, IT DION' T MAKE SUCH PAYMENT, THERE -

FOR;:c:, IT SUBJECTED ITSELF TO AN ASSESSMENT OF A PENALTY AND AWARD 

OF ATTORNEY FEES PURSUANT TO ORS 656.262(8). 

ORDER 

THE ORDER OF THE REFEREE, DATED APRIL 27, 1 976, IS MODIFIED. 

THE EMPLOYER IS ASSESSED, AS A PENALTY, A SUM EQUAL TO 25 PER 

CENT OF THE TEMPORARY TOTAL DISABILITY COMPENSATION DUE CLAIMANT 

FROM DECEMBER 22, 1975 THROUGH JANUARY 16, 1976. 

CLAIMANT'S COUNSEL IS AWARDED AS A REASONABLE ATTORNEY FEE 

FOR HIS SERVICES AT THE HEARING, THE SUM OF 600 DOLLARS PAYABLE BY 

THE STATE ACCIDENT INSURANCE FUND. 

CLAIMANT'S COUNSEL IS AWARDED AS A REASONABLE ATTORNEY FEE 

FOR HIS SERVICES AT BOARD REVIEW THE SUM OF 400 DOLLARS, PAYABLE BY 

THE STATE ACCIDENT INSURANCE FUND. 

SAIF CLAIM NO. BB 100466 

GENEVIEVE E. REYNOLDS, CLAIMANT 
J, DAVID KRYGER, CLAIMANT'S ATTY, 

DEPT, OF JUSTICE, DEFENSE ATTY, 

OWN MOTION ORDER 

SEPTEMBER 20, 1976 

ON MAY I 4, 1976 THE BOARD, EXERCISING ITS _OWN MOTION JURISDIC

TION, REMANDED THE ABOVE ENTITLED CLAIM TO THE HEARINGS DIVISION TO 

HOLD A HEARING ON THE ISSUE OF WHETHER CLAIMANT'S PRESENT CONDITION 

WAS CAUSALLY RELATED TO HER INDUSTRIAL INJURY OF DECEMBER 26, I 974 

JUSTIFYING REOPENll'-lG OF THE CLAIM FOR PAYMENT OF COMPENSATION AS 

PROVIDED BY LAW, 

LJPON CONCLUSION OF THE HEARING, THE REFEREE WAS DIRECTED TO 

CAUSE A TRANSCRIPT OF THE PROCEEDINGS TO BE PREPARED AND SUBMITTED 

TO THE BOARD TOGfc:THER WITH HIS RECOMMENDATION ON THE ISSUE, 

ON JULY Z 7, 1 976 A HEARING WAS HELD BEFORE REFEREE FORREST T, 

JAMES, THE BOARD HAD BEEN FURNISHED PSYCHIATRIC REPORTS FROM BOTH 

DR, QUAN AND DR, PARVARESH PRIOR TO REMANDING THE MATTER TO THE 

HEARINGS DIVISION, THEREFORE, THE ONLY EVIDENCE RECEIVED AT THE HEAR

ING WAS CLAIMANT'S TESTIMONY WH,ICH THE REFEREE EVALUATED IN THE 

:...IGHT OF THE TWO PSYCHIATRIC REPORTS, IT WAS THE REFEREE'S RECOM-

MENDATION THAT THE BOARD ORDER THE CL.AIM REOPENED FOR THE FURTHER 

MEDICAL CARE AND TREATMENT RECOMMENDED BY DR, PARVARESH, 

THE BOARD, AFTER REVIEWING THE ABSTRACT OF THE ENTIRE RECORD 

AND STUDYING THE RECOMMENDATIONS OF THE REFEREE, CONCLUDES THAT THE 
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The boar , on  e novo review, concurs with the referee s

FINDINGS AND CONCLUSIONS ON THE ISSUE OF NON-PAYMENT OF MEDICAL
BILLS.

However, the boar  isagrees on the fin ing by the referee on
THE ISSUE OF LATE PAYMENT OF TEMPORARY TOTAL DISABILITY COMPENSA
TION. THE BOARD FINDS THAT A MOTION TO RECONSIDER DOES NOT STAY THE
PAYMENT OF TEMPORARY TOTAL DISABILITY COMPENSATION TO CLAIMANT PUR
SUANT TO ORS 656.262(4). THE E MPLOYE R HAD RECE I ED NOTICE WHEN IT
RECEI ED THE REFEREE S ORDER ON DECEMBER 2 2 , 1 9 7 5 THAT COMPENSATION,

AS PRO IDED BY LAW, WAS DUE CLAIMANT AND THE FIRST PAYMENT MUST BE
MADE WITHIN 14 DAYS THEREAFTER. IT DIDN T MAKE SUCH PAYMENT, THERE

FORE, IT SUBJECTED ITSELF TO AN ASSESSMENT OF A PENALTY AND AWARD
OF ATTORNEY FEES PURSUANT TO ORS 6 56 . 2 6 2 ( 8).

ORDER

The ORDER OF THE REFEREE, DATED APRIL 27, 1 976 , IS MODIFIED.

The employer is assesse , as a penalty, a sum equal to 2 5 per
CENT OF THE TEMPORARY TOTAL DISABILITY COMPENSATION DUE CLAIMANT
FROM DECEMBER 2 2 , 1 97 5 THROUGH JANUARY 1 6 , 1 9 76 .

Claimant s counsel is awar e as a reasonable attorney fee

FOR HIS SER ICES AT THE HEARING, THE SUM OF 6 00 DOLLARS PAYABLE BY
THE STATE ACCIDENT INSURANCE FUND.

Claimant s counsel is awar e as a reasonable attorney fee

FOR HIS SER ICES AT BOARD RE IEW THE SUM OF 4 00 DOLLARS, PAYABLE BY
THE STATE ACCIDENT INSURANCE FUND.

SAIF CLAIM NO. BB 100466 SEPTEMBER 20, 1976

GENE IE E E. REYNOLDS, CLAIMANT
J. DA ID KRYGER, CLAIMANT'S ATTY.

DEPT. OF JUSTICE, DEFENSE ATTY.
OWN MOTION ORDER

On MAY 1 4 , 1 9 7 6 THE BOARD, EXERCISING ITS OWN MOTION JURISDIC

TION, REMANDED THE ABO E ENTITLED CLAIM TO THE HEARINGS DI ISION TO
HOLD A HEARING ON THE ISSUE OF WHETHER CLAIMANT S PRESENT CONDITION

WAS CAUSALLY RELATED TO HER INDUSTRIAL INJURY OF DECEMBER 2 6 , 1 974 ,
JUSTIFYING REOPENING OF THE CLAIM FOR PAYMENT OF COMPENSATION AS
PRO IDED BY LAW.

Upon conclusion of the hearing, the referee was  irecte to
CAUSE A TRANSCRIPT OF THE PROCEEDINGS TO BE PREPARED AND SUBMITTED
TO THE BOARD TOGETHER WITH HIS RECOMMENDATION ON THE ISSUE.

On JULY 27, 1976 A HEARING WAS HELD BEFORE REFEREE FORREST T.

JAMES. THE BOARD HAD BEEN FURNISHED PSYCHIATRIC REPORTS FROM BOTH
DR. QUAN AND DR. PAR ARESH PRIOR TO REMANDING THE MATTER TO THE
HEARINGS DI ISION, THEREFORE, THE ONLY E IDENCE RECEI ED AT THE HEAR
ING WAS CLAIMANT'S TESTIMONY WHICH THE REFEREE E ALUATED IN THE
LIGHT OF THE TWO PSYCHIATRIC REPORTS. IT WAS THE REFEREE'S RECOM
MENDATION THAT THE BOARD ORDER THE CLAIM REOPENED FOR THE FURTHER
MEDICAL CARE AND TREATMENT RECOMMENDED BY DR. PAR ARESH.

The BOARD, AFTER RE IEWING THE ABSTRACT OF THE ENTIRE RECORD

AND STUDYING THE RECOMMENDATIONS OF THE REFEREE, CONCLUDES THAT THE
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SHOULD BE REOPENED, PURSUANT TO ORS 6 5 6. 2 4 5 FOR FURTHER MEDI

CAL CARE AS RECOMMENDED BY DR. PARVARESH. 

IT JS so ORDERED. 

SAIF CLAIM NO. BC 88072 

W. B. GROSSNICKLE, CLAIMANT 
DEPT 0 OF JUSTICE, DEFENSE ATTY. 

OWN MOTION ORDER 

SEPTEMBER 20, 1976 

ON JULY 15, 1976 THE BOARD ISSUED ITS OWN MOTION DETERMINATION 

IN THE ABOVE ENTITLED MATTER AFFIRMING THE DETERMINATION ORDER MAILED 

MARCH 23, 1 972 WHICH GRANTED CLAIMANT AN AWARD OF 38 DEGREES FOR 15 

PER CENT LOW BACK DISABILITY. CLAIMANT HAD SUFFERED A COMPENSABLE 

INJURY ON AUGUST 9, 1967 WHICH HAD BEEN CLOSED, INITIALLY, ON MAY 2, 

1968 WITH NO AWARD OF PERMANENT PARTIAL DISABILITY. THE CLAIM WAS 

LATER REOPENED FOR FURTHER TREATMENT AND, ON MARCH 8, 1 971, DR. 

KIMBERLY PERFORMED A FUSION L3 -SI• CLAIMANT'S AGGRAVATION RIGHTS 

HAVE EXPIRED. 

CLAIMANT HAD BEEN SEEN ON APR IL Z 9, 1 9 7 6 BY THE ORTHOPAEDIC 

CONSULTANTS WHO FELT CLAIMANT COULD RETURN TO LIGHT WORK - AS A 

RESULT OF THIS REPORT, EVALUATION RECOMMENDED NO FURTHER TIME LOSS 

NOR ADDITIONAL AWARD FOR PERMANENT PARTIAL DISABILITY. THE OWN 

MOTION DETERMINATION WAS BASED UPON SUCH RECOMMENDATION. 

ON AUGUST 18, 1976 CLAIMANT WAS EXAMINED BY DR. KIMBERLY, ON 

AUGUST 23, 1976 THE CLAIMANT REQUESTED THE BOARD EXERCISE ITS OWN 

MOTION JURISDICTION AND REOPEN HIS CLAIM BASED UPON THE MEDICAL RE

PORT FROM DR. KIMBERLY AND ALSO THE REPORT OF THE ORTHOPAEDIC CON

SULTANTS WHO HAD RE-EXAMINED CLAIMANT ON AUGUST 1 8, 1 976. 

0R. KIMBERLY'S REPORT STATED THAT CLAIMANT WAS NOT IN NEED OF 

ANY SPECIFIC ORTHOPEDIC TREATMENT BUT THAT HE SHOULD BE REFERRED TO 

THE PAIN CLINIC FOR DRUG WITHDRAWL TREATMENT AND ALSO THE USE OF 

ELECTRONIC ST! MULATORS TO SEE IF HIS PAIN PATTERN COULD BE CHANGED 

OR LESSENED - HE THOUGHT IT WOULD BE PROPER TO HOLD UP CLOSURE OF 

CLAIMANT'S CASE UNTIL SUCH TREATMENT HAD BEEN RECEIVED. WHEN DR. 

SERES FELT CLAIMANT'S CASE WAS STATIONARY CLAIMANT SHOULD THEN BE 

GIVEN A FINAL EVALUATION EXAM I NATION. 

THE FUND, IN ITS RESPONSE RECEIVED ON SEPTEMBER 3, 1 976, STATED 

IT WOULD BE WILLING TO SET UP AN APPOINTMENT FOR EVALUATION AND 

TREATMENT OF CLAIMANT AT THE PAIN CLINIC UNDER THE PROVISIONS OF ORS 

G 5 6 • 2 4 5 BUT WOULD NOT PAY CLAIMANT ANY COMPENSATION FOR TEMPORARY 

TOTAL DISABILITY. 

BASED UPON DR. KIMBERLY'S COMPREHENSIVE REPORT AND HIS RECOM

MENDATION CONTAINED THERE IN, THE BOARD CONCLUDES THAT CLAIMANT'S 

CLAIM SH:::>ULD BE REOPENED AND CLAIMANT SHOULD BE AFFORDED THE TREAT-

MENT RECOMMENDED BY DR, KIMBERLY. THE BOARD FURTHER CONCLUDES THAT 

IF CLAIMANT IS TO RECEIVE THE TREATMENTS RECOMMENDED BY DR 0 KIMBERLY 

IT WILL BE NECESSARY FOR HIM TO BE AN IN-PATIENT AT THE PAIN CLINIC AND• 

THEREFORE, HE ALSO IS ENTITLED TO RECEIVE COMPENSATION FOR TEMPORARY 

TOTAL DISABILITY. 

ORDER 

CLAIMANT'S CLAIM FOR THE COMPENSABLE INJURY INCURRED ON AUGUST 9, 
1967 I'S REOPENED AND REMANDED TO THE STATE ACCIDENT INSURANCE FUND 
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CLAIM SHOULD BE REOPENED, PURSUAN  O ORS 656.245 FOR FUR HER MEDI
CAL CARE AS RECOMMENDED BY DR. PARVARESH.

It IS SO ORDERED.

SAIF CLAIM NO. BC 88072 SEPTEMBER 20, 1976

W. B. GROSSNICKLE, CLAIMANT
DEPT. OF JUSTICE, DEFENSE ATTY.
OWN MOTION ORDER

On JULY 1 5 , 1 9 7 6 THE BOARD ISSUED ITS OWN MOTION DETERMINATION

IN THE ABOVE ENTITLED MATTER AFFIRMING THE DETERMINATION ORDER MAILED
MARCH 23 , 1 9 72 WHICH GRANTED CLAIMANT AN AWARD OF 38 DEGREES FOR 1 5
PER CENT LOW BACK DISABILITY. CLAIMANT HAD SUFFERED A COMPENSABLE
INJURY ON AUGUST 9 , 1 9 6 7 WHICH HAD BEEN CLOSED, INITIALLY, ON MAY 2 ,
1 9 6 8 WITH NO AWARD OF PERMANENT PARTIAL DISABILITY. THE CLAIM WAS
LATER REOPENED FOR FURTHER TREATMENT AND, ON MARCH 8, 1971 , DR.
KIMBERLY PERFORMED A FUSION L3 SI. CLAIMANT'S AGGRAVATION RIGHTS
HAVE EXPIRED.

Claimant ha been seen on april 29, 1976 by the orthopae ic

CONSULTANTS WHO FELT CLAIMANT COULD RETURN TO LIGHT WORK AS A
RESULT OF THIS REPORT, EVALUATION RECOMMENDED NO FURTHER TIME LOSS
NOR ADDITIONAL AWARD FOR PERMANENT PARTIAL DISABILITY. THE OWN
MOTION DETERMINATION WAS BASED UPON SUCH RECOMMENDATION.

On AUGUST 1 8 , 1 9 7 6 CLAIMANT WAS EXAMINED BY DR. KIMBERLY. ON

AUGUST 23, 1976 THE CLAI M ANT REQUE STED THE BOARD EXE RC ISE ITS OWN
MOTION JURISDICTION AND REOPEN HIS CLAIM BASED UPON THE MEDICAL RE
PORT FROM DR. KIMBERLY AND ALSO THE REPORT OF THE ORTHOPAEDIC CON
SULTANTS WHO HAD RE-EXAMINED CLAIMANT ON AUGUST 1 8 , 1 9 76 .

Dr. KIMBERLY'S REPORT STATED THAT CLAIMANT WAS NOT IN NEED OF

ANY SPECIFIC ORTHOPEDIC TREATMENT BUT THAT HE SHOULD BE REFERRED TO
THE PAIN CLINIC FOR DRUG WITHDRAWL TREATMENT AND ALSO THE USE OF
ELECTRONIC STIMULATORS TO SEE IF HIS PAIN PATTERN COULD BE CHANGED
OR LESSENED HE THOUGHT IT WOULD BE PROPER TO HOLD UP CLOSURE OF
claimant s CASE UNTIL SUCH TREATMENT HAD BEEN RECEIVED. WHEN DR.
SERES FELT CLAIMANT'S CASE WAS STATIONARY CLAIMANT SHOULD THEN BE
GIVEN A FINAL EVALUATION EXAMINATION.

The fun , in its response receive on September 3, 1976, state 

IT WOULD BE WILLING TO SET UP AN APPOINTMENT FOR EVALUATION AND
TREATMENT OF CLAIMANT AT THE PAIN CLINIC UNDER THE PROVISIONS OF ORS
6 5 6 . 24 5 BUT WOULD NOT PAY CLAIMANT ANY COMPENSATION FOR TEMPORARY
TOTAL DISABILITY.

Base upon  r. Kimberly's comprehensive report an his recom

men ation CONTAINED THEREIN, THE BOARD CONCLUDES THAT CLAIMANT'S
CLAIM SHOULD BE REOPENED AND CLAIMANT SHOULD BE AFFORDED THE TREAT
MENT RECOMMENDED BY DR. KIMBERLY. THE BOARD FURTHER CONCLUDES THAT
IF CLAIMANT IS TO RECEIVE THE TREATMENTS RECOMMENDED BY DR. KIMBERLY
IT WILL BE NECESSARY FOR HIM TO BE AN IN-PATIENT AT THE PAIN CLINIC AND,
THEREFORE, HE ALSO IS ENTITLED TO RECEIVE COMPENSATION FOR TEMPORARY
TOTAL DISABILITY.

ORDER
Claimant's claim for the compensable injury incurre on august 9

1 9 6 7 IS REOPENED AND REMANDED TO THE STATE ACCIDENT INSURANCE FUND
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ACCEPTANCE AND FOR THE PAYMENT OF SUCH MEDICAL CARE AND TREAT

MENT AS CLAIMANT MAY REQUIRE AT THE PAIN CLINIC AND FOR PAYMENT OF 

COMPENSATION, AS PROVIDED BY LAW, COMMENCING ON THE DATE THE CLAIM

ANT ENTERS THE PAIN CLINIC AND UNTIL HIS CLAIM IS CLOSED PURSUANT TO 

ORS 6 5 6 • 2 7 8, 

WCB CASE NO. 76-1377 

DELORES HARDING CLAIMANT 
JAN BAISCH, CLAIMANTl S ATTY, 

G, HOWARD CLIFF, DEFENSE ATTY. 

ORDER 

SEPTEMBER 20, 1976 

ON AUGUST 3 1 , 1 9 7 6 THE BOARD ENTERED ITS ORDER DISMISSING 

CLAIMANT'S REQUEST FOR BOARD REVIEW FOR THE REASON THAT SAID REQUEST 

WAS NOT TIMELY FILED PURSUANT TO ORS 656,289, 

ON SEPTEMBER 8, 1976 CLAIMANT FILED A MOTION FOR RECONSIDER

ATION OF THE BOARD'S ORDER, 

THE BOARD HAVING GIVEN DUE CONSIDERATION TO THE MOTION AND THE 

ACCOMPANYING AFFIDAVIT, CONCLUDES THAT ITS ORDER OF AUGUST 31, 1976 

WAS CORRECT IN EVERY ASPECT. A NOTICE OF APPEAL FILED IN THE CIRCUIT 

COURT OF THE STATE OF OREGON FOR THE COUNTY OF MULTNOMAH ON JULY 1 6, 

197 6, A COPY OF WHICH WAS FURNISHED TO THE BOARD, CANNOT, IN ANY 

MANNER, BE CONSTRUED AS A REQUEST FOR REVIEW OF THE REFEREE'S ORDER 

PURSUANT TO ORS 656 0 295 0 

CLAIMANT'S ATTORNEY DID NDT MAKE A PROPER REQUEST FOR REVIEW 

BY THE BOARD UNTIL AFTER THE EXPIRATION OF 3 0 DAYS FROM THE DATE OF 

THE REFEREE'S ORDER, THEREFORE, PURSUANTTOORS656.289(3), THE 

REFEREE'S ORDER HAD BECOME FINAL BY OPERATION OF LAW. 

ORDER 

CLAIMANT'S MOTION FOR RECONSIDERATION OF THE BOARD'S ORDER 

ENTERED ON AUGUST 31, 1 976 IN THE ABOVE ENTITLED MATTER IS HEREBY 

DENIED. 

SAIF CLAIM NO. FC 250655 

GARY PHELAN, CLAIMANT 
DEPT. OF JUSTICE, DEFENSE ATTY. 

OWN MOTION DETERMINATION 

SEPTEMBER 20, 1976 

ON JUNE 9, 1 970 CLAIMANT, WHILE LIFTING, EXPERIENCED PAIN IN THE 

SIDE AND GROIN AREA WHICH WAS DIAGNOSED AS BILATERAL INGUINAL HERNIAS. 

CLAIMANT HAD SURGICAL HERNIA REPAIR ON JULY 1 0, 197 0. 

THE CLAIM WAS FIRST CLOSED ON JANUARY 26, 1971 WITH NO AWARD 

OF PERMANENT PARTIAL DISABILITY, 'LATER IN 1971 THE CLAIM WAS REOPENED 

BECAUSE CLAIMANT HAD DEVELOPED INFECTION IN THE WOUND ~ND HAD A RECUR

RENCE OF THE BILATERAL HERNIAS, ON MARCH 9, 1 972 THESE WERE REPAIRED. 

SUBSEQUENTLY, CLAIMANT HAD A RECURRENCE ON THE LEFT SIDE WHICH WAS 

REPAIRED ON APRIL 12, 1973, THE CLAIM WAS CLOSED ON DECEMBER 4, 1 973 

WITH NO AWARD OF PERMANENT PARTIAL DISABILITY. 
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FOR ACCEPTANCE AND FOR THE PAYMENT OF SUCH MEDICAL CARE AND TREAT
MENT AS CLAIMANT MAY REQUIRE AT THE PAIN CLINIC AND FOR PAYMENT OF
COMPENSATION, AS PROVIDED BY LAW, COMMENCING ON THE DATE THE CLAIM
ANT ENTERS THE PAIN CLINIC AND UNTIL HIS CLAIM IS CLOSED PURSUANT TO
ORS 656.278.

WCB CASE NO. 76-1377 SEPTEMBER 20, 1976

DELORES HARDING, CLAIMANT
JAN BAISCH, CLAIMANT'S ATTY.
G. HOWARD CLIFF, DEFENSE ATTY.
ORDER

On AUGUST 3 1 , 1 9 76 THE BOARD ENTERED ITS ORDER DISMISSING
CLAIMANT S REQUEST FOR BOARD REVIEW FOR THE REASON THAT SAID REQUEST
WAS NOT TIMELY FILED PURSUANT TO ORS 6 5 6 . 2 89 .

On SEPTEMBER 8 , 1 9 7 6 CLAIMANT FILED A MOTION FOR RECONSIDER
ATION OF THE BOARD' S ORDER.

The boar having given  ue consi eration to the motion an the

ACCOMPANYING AFFIDAVIT, CONCLUDES THAT ITS ORDER OF AUGUST 3 1 , 1976
WAS CORRECT IN EVERY ASPECT. A NOTICE OF APPEAL FILED IN THE CIRCUIT
COURT OF THE STATE OF OREGON FOR THE COUNTY OF MULTNOMAH ON JULY 1 6 ,
1 9 7 6 , A COPY OF WHICH WAS FURNISHED TO THE BOARD, CANNOT, IN ANY
MANNER, BE CONSTRUED AS A REQUEST FOR REVIEW OF THE REFEREE'S ORDER
PURSUANT TO ORS 656.295.

Claimant's attorney  i not make a proper request for

BY  HE BOARD UN IL AF ER  HE EXPIRA ION OF 30 DAYS FROM  HE
 HE REFEREE1 S ORDER,  HEREFORE, PURSUAN  O ORS 656.289 (3) ,
REFEREE' S ORDER HAD BECOME FINAL BY OPERA ION OF LAW.

ORDER
Claimant's motion for reconsi eration of the boar 's or er

ENTERED ON AUGUST 31 , 1 976 IN THE ABOVE ENTITLED MATTER IS HEREBY
DENIED.

SAIF CLAIM NO. FC 250655 SEPTEMBER 20, 1976

GARY PHELAN, CLAIMANT
DEPT. OF JUSTICE, DEFENSE ATTY.
OWN MOTION DETERMINATION

On JUNE 9, 1 97 0 CLAIMANT, WHILE LIFTING, EXPERIENCED PAIN IN THE

SIDE AND GROIN AREA WHICH WAS DIAGNOSED AS BILATERAL INGUINAL HERNIAS.
CLAIMANT HAD SURGICAL HERNIA REPAIR ON JULY 1 0 , 1 9 7 0 .

The claim was first close on January 26, i 9 7 1 with no awar 

OF PERMANENT PARTIAL DISABILITY. LATER IN 197 1 THE CLAIM WAS REOPENED
BECAUSE CLAIMANT HAD DEVELOPED INFECTION IN THE WOUND AND HAD A RECUR
RENCE OF THE BILATERAL HERNIAS. ON MARCH 9 , 1 972 THESE WERE REPAIRED.
SUBSEQUENTLY, CLAIMANT HAD A RECURRENCE ON THE LEFT SIDE WHICH WAS
REPAIRED ON APRIL 12 , 1973. THE CLA1M WAS CLOSED ON DECEMBER 4 . 973
WITH NO AWARD OF PERMANENT PARTIAL DISABILITY.

REVIEW
DATE OF
THE
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CLAIM WAS AGAIN REOPENED IN SEPTEMBER• 1974 FOR A REPAIR 
OF THE RIGHT HERNIA. THE CLAIM WAS CLOSED ON APRIL 9 1 1975 WITH NO 
AWARD OF PERMANENT PARTIAL DISABILITY. CLAIMANT'S AGGRAVATION RIGHTS 
HAVE EXPIRED. 

THE CARRIER VOLUNTARILY REOPENED CLAIMANT'S CLAIM ON MAY 1 8, 
1 976 FOR A REPAIR OF THE RIGHT HERNIA WHICH WAS PERFORMED ON THAT 
DATE. CLAIMANT WAS RELEASED TO RETURN TO REGULAR WORK ON .JUNE 3 O 1 

1 9 7 6 • 

ON JULY 2 8, 1 976 THE STATE ACCIDENT INSURANCE FUND REQUESTED 
A DETERMINATION. THE EVALUATION DIVISION RECOMMENDED TIME LOSS FROM 
MAY 18, 1976 THROUGH JUNE 29, 1976 AND NO AWARD OF PERMANENT PARTIAL 
DISABILITY. 

ORDER 

THE CLAIMANT IS GRANTED TEMPORARY TOTAL DISABILITY COMPENSA
TION FROM MAY 18, 1976 THROUGH JUNE 29, 1976. 

CLAIM NO. B 2701640 SEPTEMBER 20, 1976 

VERL YN D. SCHNELL, CLAIMANT 
OWN MOTION ORDER 

CLAIMANT SUFFERED .A COM PE NS ABLE INJURY ON MAY 1 3 , 1 9 6 9. THE 
CLAIM WAS CLOSED BY A DETERMINATION ORDER MAILED .JANUARY 2 0, 197 0 
WHICH AWARDED CLAIMANT COMPENSATION FOR TEMPORARY TOTAL DISABILITY 
ONLY. CLAIMANT'S AGGRAVATION RIGHTS EXPIRED ON .JANUARY 19 • 1975 • 

ON AUGUST 23 1 1976 THE BOARD RECEIVED A REQUEST FROM CLAIMANT 
TO REOPEN HIS CLAIM. THE REQUEST WAS SUPPORTED BY A REPORT BY OR, 
BROWNING, DATED AUGUST 17 1 1 976, ANO A REPORT FROM DR, RAKOZY, DATED 
JULY 16, 1976, 

THE BOARD WAS INFORMED, ON SEPTEMBER 2 1 1976 BY THE TRAVELERS 
INSURAN::E COMPANY• WHO HAO FURNISHED THE EMPLOYER WORKMEN'S COM
PENSATION COVERAGE AT THE TIME OF CLAIMANT'S INJURY, THAT IT HAD 
DENIED CLAIMANT'S CLAIM F·OR THE REASON THAT HIS FIVE YEAR AGGRAVATION 
PERIOD HAO EXPIRED AND IN ITS LETTER OF DENIAL HAD SUGGESTED THAT 
CLAIMANT REQUEST THE BOARD TO EXERCISE ITS OWN MOTION JURISDICTION 
PURSUANT TO ORS 656 0 278 0 

THE BOARD CONCLUDES THAT THE EMPLOYER AND ITS CARRIER APPAR
ENTLY DO NOT WISH TO OPPOSE CLAIMANT'S REQUEST TO REOPEN THE CLAIM 

AND, BASED UPON THE MEDICAL REPORTS SUBMITTED IN SUPPORT OF SAID 
REQUEST, THE BOARD FURTHER CONCLUDES THAT THE CLAIM SHOULD BE 
REOPENED. 

ORDER 

CLAIMANT' 5 CLAIM RELATING TO HJS INDUSTRIAL INJURY OF MAY 13, 
1969 IS HEREBY REMANDED TO THE EMPLOYER, SAFEWAY' S STORES, INC., 
AND ITS CARRIER, THE TRAVELERS, FOR THE PAYMENT OF COMPENSATION, 
AS PROVIDED BY LAW, COMMENCING AUGUST 17 1 1 976, THE DATE OF DR. 
BROWNING'S REPORT, ANO UNTIL THE CLAIM IS CLOSED PURSUANT TO ORS 
656.278, 

-2 52 -

The claim was again reopene in September, i 374 for a repair

OF THE RIGHT HERNIA. THE CLAIM WAS CLOSED ON APRIL 9 , 1 97 5 WITH NO
AWARD OF PERMANENT PARTIAL DISABILITY. CLAIMANT'S AGGRAVATION RIGHTS
HAVE EXPIRED.

The CARRIER VOLUNTARILY REOPENED CLAIMANT'S CLAIM ON MAY 18,

1 97 6 FOR A REPAIR OF THE RIGHT HERNIA WHICH WAS PERFORMED ON THAT
DATE. CLAIMANT WAS RELEASED TO RETURN TO REGULAR WORK ON JUNE 30,
1 9 7 6 .

On JULY 2 8 , 1 9 76 THE STATE ACCIDENT INSURANCE FUND REQUESTED

A DETERMINATION. THE EVALUATION DIVISION RECOMMENDED TIME LOSS FROM
MAY 1 8, 1 9 7 6 THROUGH JUNE 29, 1976 AND NO AWARD OF PERMANENT PARTIAL
DISABILITY.

ORDER
The claimant is grante TEMPORARY total DISABILITY COMPENSA

TION FROM MAY 1 8 , 1 976 THROUGH JUNE 2 9, 1 97 6 .

CLAIM NO. B 2701640 SEPTEMBER 20, 1976

VERLYN D. SCHNELL, CLAIMANT
OWN MOTION ORDER

ClAI M ANT SUFFERED A COM PE NS ABLE 1 NJURY ON MAY 1 3 , 1 9 6 9 . THE

CLAIM WAS C LOSED BY A DETERM 1 NATION ORDER MAILED JANUARY 2 0 , 1 9 70
WHICH AWARDED CLAIMANT COMPENSATION FOR TEMPORARY TOTAL DISABILITY
ONLY. CLAIMANT'S AGGRAVATION RIGHTS EXPIRED ON JANUARY 1 9 , 1 97 5 .

On AUGUST 2 3 , 1 9 7 6 THE BOARD RECEIVED A REQUEST FROM CLAIMANT

TO REOPEN HIS CLAIM. THE REQUEST WAS SUPPORTED BY A REPORT BY DR.
BROWNING, DATED AUGUST 1 7 , 1 976 , AND A REPORT FROM DR. RAKOZY, DATED
JULY 16, 1976.

The BOARD WAS INFORMED, ON SEPTEMBER 2 , 1 9 76 BY THE TRAVELERS
INSURANCE COMPANY, WHO HAD FURNISHED THE EMPLOYER WORKMEN'S COM
PENSATION COVERAGE AT THE TIME OF CLAIMANT'S INJURY, THAT IT HAD
DENIED CLAIMANT'S CLAIM FOR THE REASON THAT HIS FIVE YEAR AGGRAVATION
PERIOD HAD EXPIRED AND IN ITS LETTER OF DENIAL HAD SUGGESTED THAT
CLAIMANT REQUEST THE BOARD TO EXERCISE ITS OWN MOTION JURISDICTION
PURSUANT TO ORS 6 5 6 . 2 7 8 .

The BOARD CONCLUDES THAT THE EMPLOYER AND ITS CARRIER APPAR
ENTLY DO NOT WISH TO OPPOSE CLAIMANT'S REQUEST TO REOPEN THE CLAIM
AND, BASED UPON THE MEDICAL REPORTS SUBMITTED IN SUPPORT OF SAID
REQUEST, THE BOARD FURTHER CONCLUDES THAT THE CLAIM SHOULD BE
REOPENED.

ORDER
Claimant's claim relating to his in ustrial injury of may i 3 ,

1 9 6 9 IS HEREBY REMANDED TO THE EMPLOYER, SAFEWAY* S STORES, INC. ,
AND ITS CARRIER, THE TRAVELERS, FOR THE PAYMENT OF COMPENSATION,
AS PROVIDED BY LAW, COMMENCING AUGUST 1 7 , 1 9 76, THE DATE OF DR.
BROWNING'S REPORT, AND UNTIL THE CLAIM IS CLOSED PURSUANT TO ORS
656.278.
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CASE NO. 75-2749 

CLARENCE VAN METER, CLAIMANT 
ROLF OLSON• CLAIMANT• S ATTY. 

D'.=:PT. OF JUSTICE• DEFENSE ATTY. 
ORDER 

SEPTEMBER 20, 1976 

ON SEPTEMBER 7, 1976 THE BOARD RECEIVED A REQUEST FOR RECONSI
DERATION OF ITS ORDER ENTERED IN THE ABOVE ENTITLED MATTER ON AUGUST 

30, 1976, ON THE GROUND THAT THE BOARD ERRED THROUGH A MISUNDERSTAND
ING OF THE LAW OR THE FACTS GOVERNING THE CASE. 

THE BOARD, AFTER DUE CONSIDERATION, CONCLUDES THAT THE MOTION 
IS NOT WELL TAKEN AND SHOULD BE DENIED. 

ORDER 

THE REQUEST FOR RECONSIDERATION OF THE BOARD'S ORDER ON REVIEW 
ENTERED IN THE ABOVE ENTITLED MATTER ON AUGUST 3 0, 197 6 IS HEREBY 
DENIED. 

CLAIM NO. 
CLAIM NO. 

OSX-008027 
751-C-511,444 

JAMES BLETH, CLAIMANT 
VERGEER, SAMUELS, ROEHR AND SWEEK 0 

CLAIMANT'S ATTYS. 

FRANK MOSCATO, DEFENSE ATTY. 

OWN MOTION ORDER 

SEPTEMBER 20, 1976 

ON MARCH 11, 1 976 THE BOARD EXERCISED ITS OWN MOTION JURISDIC
TION PURSUANT TO ORS 656 0 278 AND REMANDED THE ABOVE CLAIM TO THE 
HEARINGS DIVISION TO HOLD A HEARING AND TAKE EVIDENCE ON THE ISSUE OF 

WHETHER CLAIMANT'S PRESENT CONDITION WAS THE RESULT OF AN INJURY 
SUFFERED ON JULY 23, 1968 AND THE RESPONSIBILITY OF ARGONAUT INSUR
ANCE COMPANY OR WAS THE RESULT OF A NOVEMBER 1, 1966 INJURY AND THE 
RESPONSIBILITY OF HOME INSURANCE COMPANY. CLAIMANT'S REQUEST TO 
REOPEN HIS CLAIM HAD BEEN DENIED BY BOTH CARRIERS. CLAIMANT'S AGGRA
VATION RIGHTS WITH RESPECT TO BOTH INJURIES HAS EXPIRE �• 

THE BOARD'S ORDER DIRECTED THE REFEREE, UPON CONCLUSION OF THE 
HEARING, TO FURNISH THE BOARD HIS RECOMMENDATION TOGETHER WITH AN 
ABSTRACT OF THE RECORD 0 

ON AUGUST 1 7, 197 6 A HEARING WAS HELD BEFORE REFEREE H. DON 
FINK AND, AS A RESULT OF SAID HEARING, HE RECOMMENDED THAT THE BOARD 
ASSUME ITS OWN MOTION JURISDICTION AND PROVIDE WORKMEN'S COMPENSA
TION BENEFITS TO CLAIMANT - THAT THE CLAIMANT'S PRESENT CONDITION WAS 

RELATED TO THE NOVEMBER 1, 1966 INJURY AND, THEREFORE, THE RESPONSI

BILITY OF HOME INSURANCE COMPANY. 

THE BOARD, AFTER DE NOVO REVIEW OF THE ABSTRACT OF RECORD, 

ADOPTS AS ITS OWN THE RECOMMENDATION OF THE REFEREE, A COPY OF WHICH 

JS ATTACHED HERETO AND, BY THIS REFERENCE, MADE A PART HEREOF. 

ORDER 

THE CLAIM IS REMANDED TO THE EMPLOYER MOORE DRY-KILN AND ITS 

CARR IE R, HOME INSURANCE COMPANY, TO BE ACCEPTED FOR THE PAY ME NT OF 

COMPENSATION, AS PROVIDED BY LAW, UNTIL THE CLAIM IS CLOSED PURSUANT 

TO ORS 6 5 6 , 2 7 8 • 
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WCB CASE NO. 75-2749 1976SEPTEMBER 20,

CLARENCE VAN METER, CLAIMANT
ROLF OLSON, CLAIMANT1 S ATTY.
DEPT. OF JUSTICE, DEFENSE ATTY.
ORDER

On SEPTEMBER 7, 1 9 7 6 THE BOARD RECEIVED A REQUEST FOR RECONSI

DERATION OF ITS ORDER ENTERED IN THE ABOVE ENTITLED MATTER ON AUGUST
3 0 , 1 9 76 , ON THE GROUND THAT THE BOARD ERRED THROUGH A MISUNDERSTAND
ING OF THE LAW OR THE FACTS GOVERNING THE CASE.

The BOARD, AFTER DUE CONSIDERATION, CONCLUDES THAT THE MOTION

IS NOT WELL TAKEN AND SHOULD BE DENIED.

ORDER
The request for reconsi eration of the boar 's or er on review

ENTERED IN THE ABOVE ENTITLED MATTER ON AUGUST 3 0, 1 976 IS HEREBY
DEN IED.

CLAIM NO. 05X—008027 SEPTEMBER 20, 1976
CLAIM NO. 751-0-511,444

JAMES BLETH, CLAIMANT
VERGEER, SAMUELS, ROEHR AND SWEEK.
claimant s ATTYS.

FRANK MOSCATO, DEFENSE ATTY.
OWN MOTION ORDER

On MARCH 1 1 , 1 97 6 THE BOARD EXERCISED ITS OWN MOTION JURISDIC

TION PURSUANT TO ORS 6 5 6 . 2 78 AND REMANDED THE ABOVE CLAIM TO THE
HEARINGS DIVISION TO HOLD A HEARING AND TAKE EVIDENCE ON THE ISSUE OF
WHETHER CLAIMANT'S PRESENT CONDITION WAS THE RESULT OF AN INJURY
SUFFERED ON JULY 2 3, 1 96 8 AND THE RESPONSIBILITY OF ARGONAUT INSUR
ANCE COMPANY OR WAS THE RESULT OF A NOVEMBER 1 , 1 96 6 INJURY AND THE
RESPONSIBILITY OF HOME INSURANCE COMPANY. CLAIMANT1 S REQUEST TO
REOPEN HIS CLAIM HAD BEEN DENIED BY BOTH CARRIERS. CLAIMANT'S AGGRA
VATION RIGHTS WITH RESPECT TO BOTH INJURIES HAS EXPIRED.

The boar 's or er  irecte the referee, upon conclusion of the

HEARING, TO FURNISH THE BOARD HIS RECOMMENDATION TOGETHER WITH AN
ABSTRACT OF THE RECORD.

On AUGUST 1 7 , 1 9 7 6 A HEARING WAS HELD BEFORE REFEREE H. DON

FINK AND, AS A RESULT OF SAID HEARING, HE RECOMMENDED THAT THE BOARD
ASSUME ITS OWN MOTION JURISDICTION AND PROVIDE WORKMEN'S COMPENSA
TION BENEFITS TO CLAIMANT THAT THE CLAIMANT'S PRESENT CONDITION WAS
RELATED TO THE NOVEMBER 1 , 1 966 INJURY AND, THEREFORE, THE RESPONSI
BILITY OF HOME INSURANCE COMPANY.

The board, after de  ovo review of the abstract of record,
ADOPTS AS ITS OWN THE RECOMMENDATION OF THE REFEREE, A COPY OF WHICH
IS ATTACHED HERETO AND, BY THIS REFERENCE, MADE A PART HEREOF.

ORDER
The claim is reman e to the employer moore  ry kiln an its

CARRIER, HOME INSURANCE COMPANY, TO BE ACCEPTED FOR THE PAYMENT OF
COMPENSATION, AS PROVIDED BY LAW, UNTIL THE CLAIM IS CLOSED PURSUANT
TO ORS 656.278.
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NO. H 455236 

GORDON SPEAR, CLAIMANT 
DEPT. OF JUSTICE, DEFENSE ATTY. 
ORDER 

SEPTEMBER 20, 1976 

CLAIMANT HAD SUFFERED AN INDUSTRIAL INJURY WHICH REQUIRED AMPU
TATION OF HIS LEFT LEG BELOW THE KNEE IN t 9 3 2 • ON AUGUST 3 0, t 9 7 6, 
THE BOARD RECEIVED A LETTER FROM CLAIMANT REQUESTING THAT THE BOARD 

EXERCISE ITS OWN MOTION JURISDICTION AND REOPEN HIS CLAIM BASED UPON 
A REPORT FROM DR 0 MCKILLOP, DATED AUGUST 6 1 t 9 7 6 • 

THE STATE ACCIDENT INSURANCE FUND WAS ADVISED BY THE BOARD, ON 
AUGUST 3 t, 1 976, THAT IT HAD RECEIVED THE REQUEST AND THE MEDICAL 
REPORT AND ASKED TO ADVISE THE BOARD WITHIN 2 0 DAYS OF ITS POSITION. 

ON SEPTEMBER 7, 1 976 THE FUND STATED THAT IT WOULD CONTINUE 
TO ACCEPT RESPONSIBILITY FOR PROTHESIS REPAIR AND ANY TREATMENT 
REQUIRED AS A RESULT OF CL~IMANT' S AMPUTATION PURSUANT TO THE PRO
VISIONS OF ORS 656 0 245. THE FUND ALSO ADVISED THE BOARD THAT IT HAD 
INFORMED CLAIMANT OF ITS POSITION BY LETTER, DATED AUGUST 23, .1 976, 
AND IT DID NOT BELIEVE AN AWARD FOR PERMANENT TOTAL DISABILITY WAS 
JUSTIF·IED AS CLAIMANT HAD BEEN ABLE TO CONTINUE WORKING MANY YEARS 
FOLLOWING THE AMPUTATION. AT THE PRESENT TIME CLAIMANT IS 7 9 YEARS 
OLD, AND, IN ADDITION TO HIS AMPUTATED LEG, HAS OTHER MEDICAL PROBLEMS. 

THE BOARD, AFTER DUE CONSIDERATION, FEELS THAT TH~ RESPONSI
BILITY FOR REPAIR AND TREATMENT WHICH THE FUND HAS STATED IT WILL 
CONTINUE TO ACCEPT UNDER ORS 656,245 IS ALL THAT CLAIMANT, AT THE 
PRESENT TIME, IS ENTITLED TO AND, THEREFORE, HIS REQUEST FOR THE 
BOARD TO EXERCISE ITS OWN MOTION JURISDICTION AND REOPEN HIS CLAIM 
SHOULD BE DENIED, 

IT IS so ORDERED. 

WCB CASE NO. 75-5369 SEPTEMBER 27, 1976 

GENE LINN, CLAIMANT 
ORDER APPROVING STIPULATION 

THE STIPULATION OF COMPROMISE SUBMITTED TO THE WORKMEN'S 
COMPENSATION BOARD, COPY OF WHICH IS ATTACHED HERETO AND MADE A 
PART HEREOF, IS HEREBY APPROVED AND THE REQUEST FOR BOARD REVIEW 
NOW PENDING IS DISMISSED. 

WCB CASE NO. 75-4046 

HARRY KARNS, CLAIMANT 
GARV SUSAK, CLAIMANT'S ATTY. 
DEPT, OF JUSTICE, DEFENSE ATTY. 
REQUEST FOR REVIEW BY CLAIMANT 

SEPTEMBER 28, 1976 

REVIEWED BY BOARD MEMBERS PHILLIPS AND MOORE, 

CLAIMANT REQUESTS BOARD REVIEW OF THE REFEREE'S ORDER WHICH 
GRANTED CLAIMANT 2 4 0 DEGREES FOR 7 5 PER CENT UNSCHEDULED HEART 
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CLAIM NO. H 455236 1976SEPTEMBER 20,

GORDON SPEAR, CLAIMAN 
DEPT. OF JUSTICE, DEFENSE ATTY.
ORDE R

Claimant had suffe ed an indust ial inju y which  equi ed ampu

t tion OF HIS LEFT LEG BELOW THE KNEE IN 1 93 2 . ON AUGUST 3 0 , 1 97 6 ,
THE BOARD RECEIVED A LETTER FROM CLAIMANT REQUESTING THAT THE BOARD
EXERCISE ITS OWN MOTION JURISDICTION AND REOPEN HIS CLAIM BASED UPON
A REPORT FROM DR. MCKILLOP, DATED AUGUST 6 , 1 97 6 .

The STATE ACCIDENT INSURANCE FUND WAS ADVISED BY THE BOARD, ON

AUGUST 3 1, 1 97 6, THAT IT HAD RECEIVED THE REQUEST AND THE MEDICAL
REPORT AND ASKED TO ADVISE THE BOARD WITHIN 2 0 DAYS OF ITS POSITION.

On SEPTEMBER 7 , 1 97 6 THE FUND STATED THAT IT WOULD CONTINUE

TO ACCEPT RESPONSIBILITY FOR PROTHESIS REPAIR AND ANY TREATMENT
REQUIRED AS A RESULT OF CLAIMANT1 S AMPUTATION PURSUANT TO THE PRO
VISIONS OF ORS 6 5 6 . 2 4 5 . THE FUND ALSO ADVISED THE BOARD THAT IT HAD
INFORMED CLAIMANT OF ITS POSITION BY LETTER, DATED AUGUST 2 3 , .1 97 6 ,
AND IT DID NOT BELIEVE AN AWARD FOR PERMANENT TOTAL DISABILITY WAS
JUSTIFIED AS CLAIMANT HAD BEEN ABLE TO CONTINUE WORKING MANY YEARS
FOLLOWING THE AMPUTATION. AT THE PRESENT TIME CLAIMANT IS 7 9 YEARS
OLD, AND, IN ADDITION TO HIS AMPUTATED LEG, HAS OTHER MEDICAL PROBLEMS.

The boa d, afte due conside ation, feels that the  esponsi

bility FOR REPAIR AND TREATMENT WHICH THE FUND HAS STATED IT WILL
CONTINUE TO ACCEPT UNDER ORS 6 5 6 . 2 4 5 IS ALL THAT CLAIMANT, AT THE
PRESENT TIME, IS ENTITLED TO AND, THEREFORE, HIS REQUEST FOR THE
BOARD TO EXERCISE ITS OWN MOTION JURISDICTION AND REOPEN HIS CLAIM
SHOULD BE DENIED.

It is so o de ed.

WCB CASE NO. 75-5369 SEPTEMBER 27, 1976

GENE LINN, CLAIMANT
ORDER APPROVING STIPULATION

The STIPULATION OF COMPROMISE SUBMITTED TO THE WORKMEN1 S

COMPENSATION BOARD, COPY OF WHICH IS ATTACHED HERETO AND MADE A
PART HEREOF, IS HEREBY APPROVED AND THE REQUEST FOR BOARD REVIEW
NOW PENDING IS DISMISSED.

WCB CASE NO. 75-4046 SEPTEMBER 28, 1976

HARRY KARNS, CLAIMANT
GARY S SAK, CLAIMANT'S ATTY.
DEPT. OF J STICE, DEFENSE ATTY.
REQ EST FOR REVIEW BY CLAIMANT

Reviewed by boa d membe s Phillips and moo e.

Claimant  equests boa d  eview of the  efe ee s o de which

GRANTED CLAIMANT 2 4 0 DEGREES FOR 75 PER CENT  NSCHED LED HEART
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DISABILITY. CLAIMANT CONTENDS HE IS PERMANENTLY AND TOTALLY DISABLED. 

CLAIMANT, A 6 1 YEAR OLD MAN, SUSTAINED A COMPENSABLE MYOCAR

DIAL INFARCTION ON MARCH 7, 1973 WHILE SERVING AS PRESIDENT OF THE LA 

GRANDE CITY COMMISSION. UPON HIS RELEASE FROM THE HOSPITAL ON APRIL 

3, 1973 CLAIMANT WAS TOLD TO RESTRICT HIS ACTIVITIES, AND HE HAS NOT 

BEEN EMPLOYED SINCE HIS INDUSTRIAL INJURY. FROM 1948 TO 1963 CLAIM-

ANT HAD BEEN A SELF-EMPLOYED OWNER-SALESMAN OF LOGGING AND SAWMILL 

SUPPLIES. 

IN AUGUST, 975 CLAIMANT WORKED ON A VOLUNTARY BASIS FOR ONE 

MONTH FOR THE D. MCD COMPANY. HE WOULD RECEIVE ORDERS BY RADIO FOR 

PARTS FROM TRUCK DRIVERS WHICH CLAIMANT WOULD PURCHASE FROM THE 

PARTS HOUSE. HE HAD TO GO UPTOWN TO PURCHASE THE PARTS NEEDED. AT 

THE END OF AUGUST CLAIMANT TESTIFIED HE WENT INTO THE HOSPITAL FOR 

THREE DAYS DUE TO BREATHLESSNESS. 

A DETE RM INAT ION ORDER ISSUED SEPTEMBER 2, I 9 7 5 GRANTED CLAIM

ANT 11 2 DEGREES FOR 3 5 PER CENT UNSCHEDULED HEART DISABILITY. 

ON JANUARY 13, 1976, DR. FREDERICK, CLAIMANT'S TREATING PHYSI-

CIAN, RATED CLAIMANT'S HEART DISEASE AS CLASS 11 - 'PATIENTS WITH 

CARDIAC DISORDER WITH SLIGHT TO MODERATE LIMITATION OF -PHYSICAL ACTI-

VITY'• HE FELT CLAIMANT WAS CAPABLE OF DOING OFFICE WORK IF IT WAS 

RELATIVELY FREE OF MENTAL STRESS. 

DR. FREDERICK TESTIFIED AT THE hEARING THAT CLAIMANT COULD DO 

ORDINARY ACTIVITIES SUCH AS WALKING AND SITTING FOR SHORT PERIODS OF 

TIME, BUT NOT EVERY DAY. CLAIMANT SUFFERS FROM SHORTNESS OF BREATH 

AND KEEPS A SUPPLY OF OXYGEN AT HOME. 

CLAIMANT TESTIFIED ON A NICE DAY HE CAN WALK ONE OR TWO MILES, 

BUT ON A WINDY DAY HE IS UNABLE TO BREATHE EASILY BECAUSE OF THE WIND, 

THE REFEREE FOUND CLAIMANT COULD NOT RESUME HIS OLD JOB AS A 
TRAVELING SALESMAN AND CLAIMANT TESTIFIED THERE WAS NO MONEY IN 

CLERKING. CLAIMANT HAS NOT BEEN JOB HUNTING. THE REFEREE FOUND THAT 

CLAIMANT HAD TO CURTAIL HIS PHYSICAL ACTIVITIES, BUT HE DOUBTED THAT 

CLAIMANT WAS AS DISABLED AS HE ALLEGED. 

UNSCHEDULED DISABILITY 15 RATED ON LOSS OF WAGE EARNING CAPACITY 

AND ALTHOUGH THE CLAIMANT CONTENDED HE WAS PERMANENTLY AND TOTALLY 

DISABLED, THE REFEREE FOUND THAT HE HAD NOT SUFFERED A TOTAL LOSS OF 

WAGE EARNING CAPACITY. 

THE REFEREE CONCLUDED, BASED ON CLAIMANT' 5 BACKGROUND, EDUCA

TION, ACCOMPLISHMENTS AND EXPERIENCE, THAT HE STILL HAS RETAINED 

SOME WAGE EARNING CAPACITY. HOWEVER, THE REFEREE FOUND THAT THE 

PREVIOUS AWARD OF 35 PER CENT DID NOT ADEQUATELY COMPENSATE CLAIM

ANT FOR HIS LOSS OF WAGE EARNING CAPACITY. HE INCREASED THE AWARD TO 

75 PER CENT OF THE MAXIMUM. 

THE BOARD, ON DE NOVO REVIEW, ADOPTS THE REFEREE'S ORDER. 

ORDER 

THE ORDER OF THE REFEREE, DATED FEBRUARY 19 • 1 976 • IS AFFIRMED. 

-2 5 5-

DISABILITY CLAIMANT CONTENDS HE IS PERMANENTLY AND TOTALLY DISABLED.

Claimant, a 6i year ol man, sustaine a compensable myocar

di l INFARCTION ON MARCH 7, 1 97 3 WHILE SER ING AS PRESIDENT OF THE LA
GRANDE CITY COMMISSION. UPON HIS RELEASE FROM THE HOSPITAL ON APRIL
3 , 1 9 7 3 CLAIMANT WAS TOLD TO RESTRICT HIS ACTI ITIES, AND HE HAS NOT
BEEN EMPLOYED SINCE HIS INDUSTRIAL INJURY. FROM 194 8 TO 1 9 6 3 CLAIM
ANT HAD BEEN A SELF-EMPLOYED OWNER-SALE S MAN OF LOGGING AND SAWMILL
SUPPLIES.

In AUGUST, 1 97 5 CLAIMANT WORKED ON A  OLUNTARY BASIS FOR ONE
MONTH FOR THE D. MCD COMPANY. HE WOULD RECEI E ORDERS BY RADIO FOR
PARTS FROM TRUCK DRI ERS WHICH CLAIMANT WOULD PURCHASE FROM THE
PARTS HOUSE. HE HAD TO GO UPTOWN TO PURCHASE THE PARTS NEEDED. AT
THE END OF AUGUST CLAIMANT TESTIFIED HE WENT INTO THE HOSPITAL FOR
THREE DAYS DUE TO BREATHLESSNESS.

A DETERMINATION ORDER ISSUED SEPTEMBER 2 , 1 97 5 GRANTED CLAIM
ANT 112 DEGREES FOR 3 5 PER CENT UNSCHEDULED HEART DISABILITY.

On JANUARY 1 3 , 1 9 76 , DR. FREDERICK, CLAIMANT S TREATING PHYSI
CIAN, RATED CLAIMANT S HEART DISEASE AS CLASS II PATIENTS WITH
CARDIAC DISORDER WITH SLIGHT TO MODERATE LIMITATION OF -PHYSICAL ACTI
 ITY . HE FELT CLAIMANT WAS CAPABLE OF DOING OFFICE WORK IF IT WAS
RELATI ELY FREE OF MENTAL STRESS.

Dr. FREDERICK TESTIFIED AT THE HEARING THAT CLAIMANT COULD DO
ORDINARY ACTI ITIES SUCH AS WALKING AND SITTING FOR SHORT PERIODS OF
TIME, BUT NOT E ERY DAY. CLAIMANT SUFFERS FROM SHORTNESS OF BREATH
AND KEEPS A SUPPLY OF OXYGEN AT HOME.

c
BUT ON

LAI MANT TESTIFIED ON A NICE DAY HE CAN WALK ONE OR TWO MILES,
A WINDY DAY HE IS UNABLE TO BREATHE EASILY BECAUSE OF THE WIND.

The REFEREE FOUND CLAIMANT COULD NOT RESUME HIS OLD JOB AS A
TRA ELING SALESMAN AND CLAIMANT TESTIFIED THERE WAS NO MONEY IN
CLERKING. CLAIMANT HAS NOT BEEN JOB HUNTING. THE REFEREE FOUND THAT
CLAIMANT HAD TO CURTAIL HIS PHYSICAL ACTI ITIES, BUT HE DOUBTED THAT
CLAIMANT WAS AS DISABLED AS HE ALLEGED.

Unsche ule  isability is rate on loss of wage earning capacity

AND ALTHOUGH THE CLAIMANT CONTENDED HE WAS PERMANENTLY AND TOTALLY
DISABLED, THE REFEREE FOUND THAT HE HAD NOT SUFFERED A TOTAL LOSS OF
WAGE EARNING CAPACITY.

The referee conclu e , base on claimant’s backgroun , e uca

tion, ACCOMPLISHMENTS AND EXPERIENCE, THAT HE STILL HAS RETAINED
SOME WAGE EARNING CAPACITY. HOWE ER, THE REFEREE FOUND THAT THE
PRE IOUS AWARD OF 3 5 PER CENT DID NOT ADEQUATELY COMPENSATE CLAIM
ANT FOR HIS LOSS OF WAGE EARNING CAPACITY. HE INCREASED THE AWARD TO
75 PER CENT OF THE MAXIMUM.

The board, o de  ovo review, adopts the referee’s order.

ORDER
The order of the referee, dated February 19, i 976 , is affirmed.
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CASE NO. 74-2222 

SHIREEN MAY LARSEN, CLAIMANT 
GALE POWELL, CLAIMANT'S ATTY, 

DEPT. OF JUSTICE, DEFENSE ATTY. 
AMENDED ORDER ON REVIEW 

SEPTEMBER 28, 1976 

REVIEWED BY BOARD MEMBERS MOORE AND PHILLIPS. 

ON SEPTEMBER 1, 1976 AN ORDER ON REVIEW WAS ENTERED IN THE 
ABOVE ENTITLED MATTER WHICH ERRONEOUSLY STATED THAT CLAIMANT WAS 
GRANTED 1 92 DEGREES FOR 6 0 PER CENT UNSCHEDULED DISABILITY. IT 
SHOULD HAVE STATED THAT CLAIMANT WAS AWARDED 6 0 PER C.ENT OF A 
MAXIMUM OF. 1 92 DEGREES FOR UNSCHEDULED DISABILITY. 

ORDER 

THE ORDER IS HEREBY CORRECTED AS FOLLOWS -

DELETE THE LAST SENTENCE OF THE LAST PARAGRAPH ON PAGE 2 AND 
INSERT IN LIEU THEREOF THE FOLLOWING -

' IT GRANTS CLAIMANT t 1 5, 2 DEGREES FOR 6 0 PER CENT UN
SCHEDULED DISABILITY TO COMPENSATE CLAIMANT FOR HER 
LOSS OF WAGE EARNING CAPACITY,' 

DELETE THE FIRST SENTENCE OF THE SECOND PARAGRAPH OF THE 
'ORDER' PORTION AND INSERT IN LIEU THEREOF -

' CLAIMANT IS HEREBY GRANTED 11 5 • 2 DEGREES OF A MAXIMUM 
192 DEGREES FOR UNSCHEDULED BACK DISABILITY,' 

IN ALL OTHER RESPECTS THE ORDER ON REVIEW ENTERED SEPTEMBER 1, 
1 976 IS RATIFIED ANO REAFFIRMED, 

WCB CASE NO. 74-2250 

KENNETH WALDEN, CLAIMANT 
JACK OFELT, CLAIMANT'S ATTY. 
MICHAEL HOFFMAN, DEFENSE ATTY. 
REQUEST FOR REVIEW BY CLAIMANT 

SEPTEMBER 28, 1976 

REVIEWED BY BOARD MEMBERS WILSON ANO PHILLIPS. 

CLAIMANT REQUESTS BOARD REVIEW OF THE REFEREE'S ORDER WHICH 
AFFIRMED THE DENIAL OF CLAIMANT'S AGGRAVATION CLAIM. 

0N JANUARY 8, 1973 CLAIMANT SUSTAINED A COMPENSABLE LOW BACK 
INJURY, CLAIMANT CONTINUED WORKING BUT RECEIVED CHIROPRACTIC TREAT-
MENTS FROM DR. ELL I OTT, A CHI RO PR ACTOR BETWEEN JANUARY AND JUNE, 
1973 AND SAW DR 0 CONLEY, ANOTHER CHIROPRACTOR, IN 1974. CLAIMANT 
MISSED ONLY ONE DAV'S WORK PRIOR TO JANUARY 2 5, 1 974 WHEN HE SAID 
HIS PAIN BECAME SO BAD HE HAD TO QUIT, HE HAS NOT WORKED SINCE. 

THE CLAIM WAS ACCEPTED AND CLOSED IN JUNE, 1973 AS A' MEDICAL 
ONLY'• 

0NJANUARY 31, 1974 DR. HO EXAMINED CLAIMANT AND FOUND HIS 
CONDITION EXCELLENT BUT FOUND CLAIMANT PREOCCUPIED WITH HIS SYMPTOMS. 
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WCB CASE NO. 74-2222 1976SEPTEMBER 28,

SHIREEN MAY LARSEN, CLAIMANT
GALE POWELL, CLAIMANT'S ATTY.
DEPT. OF JUSTICE, DEFENSE ATTY.
AMENDED ORDER ON REVIEW

' Reviewe by boar members moore an Phillips.

On SEPTEMBER 1 , 1 976 AN ORDER ON REVIEW WAS ENTERED IN THE

ABOVE ENTITLED MATTER WHICH ERRONEOUSLY STATED THAT CLAIMANT WAS
GRANTED 192 DEGREES FOR 60 PER CENT UNSCHEDULED DISABILITY. IT
SHOULD HAVE STATED THAT CLAIMANT WAS AWARDED 6 0 PER CENT OF A
MAXIMUM OF 192 DEGREES FOR UNSCHEDULED DISABILITY.

ORDER
The order is hereby corrected as follows -

Delete the last se te ce of the last paragraph o page 2 a d
i sert i lieu thereof the followi g -

IT GRANTS CLAIMANT 115.2 DEGREES FOR 60 PER CENT UN
SCHEDULED DISABILITY TO COMPENSATE CLAIMANT FOR HER
LOSS OF WAGE EARNING CAPACITY.

Delete the first sentence of the secon paragraph of the
'or er' portion an insert in lieu thereof

'CLAIMANT IS HEREBY GRANTED 115.2 DEGREES OF A MAXIMUM
192 DEGREES FOR UNSCHEDULED BACK DISABILITY.

In ALL OTHER RESPECTS THE ORDER ON REVIEW ENTERED SEPTEMBER 1 ,

1 97 6 IS RATIFIED AND REAFFIRMED.

WCB CASE NO. 74-2250 SEPTEMBER 28, 1976

KENNETH WALDEN, CLAIMANT
JACK OFEL , CLAIMAN 'S A  Y.
MICHAEL HOFFMAN, DEFENSE A  Y.
REQUES FOR REVIEW BY CLAIMAN 

Reviewe by boar members wilson an Phillips.

Claimant requests boar review of the referee's or er which

AFFIRMED THE DENIAL OF CLAIMANT' S AGGRAVATION CLAIM.

On JANUARY 8 , 1 97 3 CLAIMANT SUSTAINED A COMPENSABLE LOW BACK

INJURY. CLAIMANT CONTINUED WORKING BUT RECEIVED CHIROPRACTIC TREAT
MENTS FROM DR. ELLIOTT, A CHIROPRACTOR BETWEEN JANUARY AND JUNE,
1 9 73 AND SAW DR. CONLEY, ANOTHER CHIROPRACTOR, IN 1 9 74 . CLAIMANT
MISSED ONLY ONE DAY1 S WORK PRIOR TO JANUARY 25, 1974 WHEN HE SAID
HIS PAIN BECAME SO BAD HE HAD TO QUIT. HE HAS NOT WORKED SINCE.

The claim was accepte an close in june, i 973 as a ' me ical
only'.

On JANUARY 3 1 , 1 9 74 DR. HO EXAMINED CLAIMANT AND FOUND HIS

CONDITION EXCELLENT BUT FOUND CLAIMANT PREOCCUPIED WITH HIS SYMPTOMS.
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ON MARCH 1 • 197 4 DR 0 ROCKEY EXAMINED CLAIMANT AND DIAGNOSED 
LOW BACK STRAIN ASSOCIATED WITH POSSIBLE LUMBOSACRAL DISC INJURY. 

NO NERVE ROOT IRRITATIOf'I WAS FOU_ND AND DR 0 ROC~EY RESTRICTED CLAIM
ANT TO WORK NOT REQUIRING HEAVY LIFTING AND REPETITIVE JARRING. 

ON MARCH 1 3, 197 4 DR 0 MARXER SAID HE THOUGHT CLAIMANT HAD 
SUFFERED SOME SOFT TISSUE INJURY WITH NO RESIDUALS. HE COULON' T 

GIVE AN OPINION ON CLAIMANT'S CONDITION BECAUSE CLAIMANT REFUSED 

X-RAYS 0 

ON JULY 22, 1 974 DR 0 MASON EXAMINED CLAIMANT, WHO HAD MULTI
PLE COMPLAINTS. HIS OBJECTIVE EXAMINATION WAS ENTIRELY ~ORMAL. 

DR. SCHMIDT• ON AUGUST 1 4, 197 4, DIAGNOSED CERVICAL AND LUMBAR 
PAIN, ETIOLOGY UNDETERMINED. CLAIMANT'S NEUROLOGICAL EXAMINATION 

WAS WITHIN NORMAL LIMITS. HIS COMPLAINTS • APPEARED TO IMPROVE, HOW

EVER, OVER THE LONG-TERM PERIOD, THERE WAS ESSENTIALLY MINIMAL 

SIGNIFICANT CHANGE•• OR. SCHMIDT FOUND A SIGNIFICANT DEGREE OF FUNC
TIONAL OVERLAY. 

ON NOVEMBER 11, 1975 DR. QUAN EXAMINED CLAIMANT AND RATED HIS 
DISABILITY AT 2 PER CENT OR LESS OF THE WHOLE MAN. PSYCHOLOGICALLY, 

HE DIAGNOSED _A SCHIZOID PERSONALITY. MILD - PSYCHOPHYSIOLOGICAL 
MUSCULO-SKELETAL DISORDER. MILD AND FOUND THAT CLAIMANT'S PSYCHIA

TRIC DISORDERS DID NOT PRECLUDE HIM FROM PERFORMING GAINFUL EMPLOY

MENT. 

DR. PAULY, ON FEBRUARY 9, 1976 1 CONCURRED WITH DR 0 QUAN, BUT 
RATED CLAIMANT'S DISABILITY AT 50 PER CENT. 

THE REFEREE FOUND THAT THE PSYCHOLOGICAL EVIDENCE SHOWS CLAIM
ANT'S COMPLAINTS ARE GENERATED BY A PSYCHIATRIC DYSFUNCTiON - AN 

INADEQUATE SCHIZOID PERSONALITY, WHICH CONDl,TION IS DEEMED CHRONIC IN 
NATURE AND WHICH PRE-EXISTED CLAIMANT'S INDUSTRIAL INJURY. 

THE REFEREE FOUND THIS CASE COMPLICATED BY OTHER FACTORS, E. G 0 , 

CLAIMANT PROFESSES A RELIGION WHICH PROHIBITS X-RAYS, MEDICATION AND . 
MYELOGRAMS 0 HE HAS LONG STANDING DIFFICULTIES IN INTERPERSONAL RELA
TIONSHIPS WITH WOMEN. HE IS A PHYSICAL CULTIST AND SPENDS A LOT OF 

TIME READING MEDICAL BOOKS AND IS SUSCEPTIBLE TO SUGGESTION AS HE 

FREQUENTLY REPORTS NZW SYMPTOMS. 

THE REFEREE CONCL.UDED, BASED ON ALL OF THE MEDICAL EVIDENCE 
SUBMITTING, THAT NONE OF THE DOCTORS WHO EXAMINED AND-OR TREATED 

CLAIMANT'S FOUND THAT HIS CONDITION HAD WORSENED SINCE JUNE, 197 3 • 
CLAIMANT FAILED TO SUSTAIN HIS BURDEN OF PROVING AN AGGRAVATION OF 

HIS ORIGINAL INJURY. 

THE BOARD 0 ON DE NOVO REVIEW. CONCURS WITH THE REFEREE'S ORDER. 

ORDER 

THE ORDER OF THE REFEREE, DATED MARCH 31, 1 976, IS AFFIRMED. 
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On MARCH 1 , 1 9 74 DR. ROCKEY EXAMINED CLAIMANT AND DIAGNOSED
LOW BACK STRAIN ASSOCIATED WITH POSSIBLE LUMBOSACRAL DISC INJURY.
NO NER E ROOT IRRITATION WAS FOUND AND DR. ROCKEY RESTRICTED CLAIM
ANT TO WORK NOT REQUIRING HEA Y LIFTING AND REPETITI E JARRING.

On MARCH 1 3 , 1 9 7 4 DR. MARXER SAID HE THOUGHT CLAIMANT HAD
SUFFERED SOME SOFT TISSUE INJURY WITH NO RESIDUALS. HE COULDN'T
GI E AN OPINION ON CLAIMANT'S CONDITION BECAUSE CLAIMANT REFUSED
X-RAYS.

On JULY 2 2, 1 9 74 DR. MASON EXAMINED CLAIMANT, WHO HAD MULTI

PLE COMPLAINTS. HIS OBJECTI E EXAMINATION WAS ENTIRELY NORMAL.

Dr. SCHMIDT, ON AUGUST 1 4 , 1 9 74 , DIAGNOSED CER ICAL AND LUMBAR
PAIN, ETIOLOGY UNDETERMINED. CLAIMANT'S NEUROLOGICAL EXAMINATION
WAS WITHIN NORMAL LIMITS. HIS COMPLAINTS 'APPEARED TO IMPRO E, HOW
E ER, O ER THE LONG-TERM PERIOD, THERE WAS ESSENTIALLY MINIMAL
SIGNIFICANT CHANGE1. DR. SCHMIDT FOUND A SIGNIFICANT DEGREE OF FUNC
TIONAL O ERLAY.

On NO EMBER 1 1 , 1 97 5 DR. QUAN EXAMINED CLAIMANT AND RATED HIS

DISABILITY AT 2 PER CENT OR LESS OF THE WHOLE MAN. PSYCHOLOGICALLY,
HE DIAGNOSED A SCHIZOID PERSONALITY, MILD PSYCHOPHYS IOLOG 1CAL
MUSCULO-SKELETAL DISORDER, MILD AND FOUND THAT CLAIMANT1 S PSYCHIA
TRIC DISORDERS DID NOT PRECLUDE HIM FROM PERFORMING GAINFUL EMPLOY
MENT.

Dr. PAULY, ON FEBRUARY 9 , 1 976, CONC U RRE D WITH DR. QUAN, BUT
RATED CLAIMANT'S DISABILITY AT 50 PER CENT.

The referee found THAT THE psychologic l evidence shows cl im

 nt S COMPLAINTS ARE GENERATED BY A PSYCHIATRIC DYSFUNCTION AN
INADEQUATE SCHIZOID PERSONALITY, WHICH CONDI,TION IS DEEMED CHRONIC IN
NATURE AND WHICH PRE-EXISTED CLAIMANT'S INDUSTRIAL INJURY.

The referee foun this case complicate by other factors, e. g. ,
CLAIMANT PROFESSES A RELIGION WHICH PROHIBITS X RAYS, MEDICATION AND
MYELOGRAMS, HE HAS LONG STANDING DIFFICULTIES IN INTERPERSONAL RELA
TIONSHIPS WITH WOMEN, HE IS A PHYSICAL CULTIST AND SPENDS A LOT OF
TIME READING MEDICAL BOOKS AND IS SUSCEPTIBLE TO SUGGESTION AS HE
FREQUENTLY REPORTS NEW SYMPTOMS.

The referee conclu e , base on all of the me ical evi ence

SUBMITTING, THAT NONE OF THE DOCTORS WHO EXAMINED AND-OR TREATED
CLAIMANT'S FOUND THAT HIS CONDITION HAD WORSENED SINCE JUNE, 1 973 .
CLAIMANT FAILED TO SUSTAIN HIS BURDEN OF PRO ING AN AGGRA ATION OF
HIS ORIGINAL INJURY.

The boar , on  e novo review, concurs with the referee's or er.

ORDER
The ORDER OF THE REFEREE, DATED MARCH 3 I , 1 976 , IS AFFIRMED.
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CASE NO. 75-5492 

LONNIE FLOWERS, CLAIMANT 
GARY GAL TON, CLAIMANT'S ATTY, 

MICHAEL HOFFMAN, DEFENSE ATTY, 

REQUEST FOR REVIEW BY EMPLOYER 

CROSS-REQUEST FOR REVIEW BY CLAIMANT 

SEPTEMBER 28, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND PHILLIPS. 

THE EMPLOYER REQUESTS BOARD REVIEW OF THE REFEREE'S ORDER 

WHICH REMANDED CLAIMANT'S CLAIM TO IT FOR PROCUREMENT OF AN ORTHO

PEDIC MATTRESS AND BOX SPRING EQUIVALENT TO THOSE OFFERED BY RETAIL 

MERCHANTS IN THE PORTLAND AREA AND IN ACCORDANCE WITH DR, NORTH'S 

REQUIREMENTS, THE REFEREE ALSO ORDERED THE EMPLOYER TO PAY CLAIM

ANT 50 DOLLARS AS A PENALTY FOR THE EMPLOYERS' UNREASONABLE CONDUCT. 

CLAIMANT CROSS-APPEALS THE REFEREE'S ORDER, ASKING PENALTIES 

AND ATTORNEY FEES. 

CLAIMANT SUSTAINED A COMPENSABLE BACK INJURY IN JULY, 1 974. A 

DETERMINATION ORDER IN JANUARY, 1975 GRANTED NO AWARD FOR PERMANENT 

PARTIAL DISABILITY co'MPENSATION. CLAIMANT' s CLAIM WAS SUBSEQUENTLY 

REOPENED FOR FURTHER TREATMENT AND DR, NORTH PRESCRIBED AN ORTHO

PEDIC MATTRESS. 

CLAIMANT WENT TO FOUR RETAIL STORES FOR A KING-SIZED MATTRESS 

AND FI NALLY ORDERED ONE FROM STAR FURNITURE AT A PRICE OF 5 3 9. 9 5 

DOLLARS. THE CARRIER WAS BILLED FOR THIS AMOUNT. WHEN THIS MATTRESS 

WAS DELIVERED IT WAS TOO BIG TO ENTER CLAIMANT'S BEDROOM. 

IN THE MEANTIME, AN EMPLOYEE OF THE CARRIER, MR. AUSTIN, WENT 

SEARCHING FOR AN ORTHOPEDIC MATTRESS WHICH WOULD FULFILL THE PRE

SCRIPTION. HE FOUND OUT THAT RETAIL STORES CHARGED FROM 500 DOLLARS 

TO 600 DOLLARS FOR A KING-SIZED ORTHOPEDIC MATTRESS, HE ALSO DIS

COVERED THAT LARGE RETAILERS HAVE FACTORY OUTLET STORES WHICH OFFER 

LOWER PRICES, 

MR, AUSTIN LOCATED A USED SEARS-O-PEDIC KING-SIZED MATTRESS 

FOR I 9 9 DOLLARS, PLUS 1 0 DOLLARS SHIPPING CHARGE. CLAIMANT REFUSED 

TO ACCEPT THIS MATTRESS AND REFUSED TO ACCEPT THE CHECK FOR 209,99 
DOLLARS PRESENTED TO HIM BY THE CARRIER. 

THE REFEREE FOUND THAT THE ORTHOPEDIC MATTRESS HAVING BEEN 

PRESCRIBED BY DR, NORTH FOR ADDITIONAL SUPPORT FOR CLAIMANT'S BACK 

CONSTITUTED A MEDICAL SERVICE CONTEMPLATED BY ORS 656,245, 

THE REFEREE ALSO FOUND THAT A SUITABLE MATTRESS WAS A GOOD 

FIRM MATTRESS. THE QUESTION WAS - WHAT IS SUITABLE? THE REFEREE 

FOUND THAT THE USED MATTRESS OFFERED BY THE CARRIER WAS ONE WHICH 

COULD EITHER HAVE BEEN REPOSSESSED BY THE SELLER OR ONE RETURNED BY 

A CUSTOMER AS BE ING UNSATISFACTORY. THERE WAS NO WAY OF KNOWING 

IF THIS PARTICULAR MATTRESS WAS IN SOMEONE ELSE'S POSSESSION 24 

HOURS OR FOR OVER 30 DAYS, 

THE REFEREE CONCLUDED THAT THE USED MATTRESS WAS UNSUITABLE 

AND HAD BEEN REJECTED BY CLAIMANT, SUBSTITUTIONS OF PRESCRIPTION 

BY A DOCTOR CAN BE MADE ONLY IF THE CHOICE AS TO EQUIVALENCY IS MADE 

BY AN EXPERT, THE DOCTOR MADE CLAIMANT THE EXPERT BY INDICATING HIS 

CHOICE OF -A SU I TABLE MATTRESS AND HE MUST BE INVOLVED IN ITS SELEC-

TION, THE REFEREE ORDERED THE CARRIER TO PROCURE A SUITABLE ORTHO-

PEDIC MATTRESS FROM A RETAIL STORE IN PORTLAND WHICH FIT THE REQUIRE
MENTS SET BY DR, NORTH, 
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WCB CASE NO. 75-5492 SEPTEMBER 28, 1976

LONNIE FLOWERS, CLAIMANT
GARY GAL ON, CLAIMAN 1 S A  Y.
MICHAEL HOFFMAN, DEFENSE A  Y.
REQUES FOR REVIEW BY EMPLOYER
CROSS-REQUES FOR REVIEW BY CLAIMAN 

Reviewe by boar members wilson an Phillips.

The employer requests boar review of the referee's or er
WHICH REMANDED CLAIMANT1 S CLAIM TO IT FOR PROCUREMENT OF AN ORTHO
PEDIC MATTRESS AND BOX SPRING EQUIVALENT TO THOSE OFFERED BY RETAIL
MERCHANTS IN THE PORTLAND AREA AND IN ACCORDANCE WITH DR. NORTH'S
REQUIREMENTS. THE REFEREE ALSO ORDERED THE EMPLOYER TO PAY CLAIM
ANT 50 DOLLARS AS A PENALTY FOR THE EMPLOYERS* UNREASONABLE CONDUCT.

Claimant cross appeals the referee’s or er, asking penalties

AND ATTORNEY FEES.

Claimant sustaine a compensable back injury in july, i 974 . a

DETERMINATION ORDER IN JANUARY, 1 9 7 5 GRANTED NO AWARD FOR PERMANENT
PARTIAL DISABILITY COMPENSATION. CLAIMANT S CLAIM WAS SUBSEQUENTLY
REOPENED FOR FURTHER TREATMENT AND DR. NORTH PRESCRIBED AN ORTHO
PEDIC MATTRESS.

Claimant went to four retail stores for a king size mattress

AND FINALLY ORDERED ONE FROM STAR FURNITURE AT A PRICE OF 5 3 9.95
DOLLARS. THE CARRIER WAS BILLED FOR THIS AMOUNT. WHEN THIS MATTRESS
WAS DELIVERED IT WAS TOO BIG TO ENTER CLAIMANT S BEDROOM.

In THE MEANTIME, AN EMPLOYEE OF THE CARRIER, MR. AUSTIN, WENT
SEARCHING FOR AN ORTHOPEDIC MATTRESS WHICH WOULD FULFILL THE PRE
SCRIPTION. HE FOUND OUT THAT RETAIL STORES CHARGED FROM 500 DOLLARS
TO 6 0 0 DOLLARS FOR A KING SIZED ORTHOPEDIC MATTRESS. HE ALSO DIS
COVERED THAT LARGE RETAILERS HAVE FACTORY OUTLET STORES WHICH OFFER
LOWER PRICES.

Mr. AUSTIN LOCATED A USED SE AR S-O PE D 1C KING SIZED MATTRESS

FOR 199 DOLLARS, PLUS 10 DOLLARS SHIPPING CHARGE. CLAIMANT REFUSED
TO ACCEPT THIS MATTRESS AND REFUSED TO ACCEPT THE CHECK FOR 2 0 9 . 9 9
DOLLARS PRESENTED TO HIM BY THE CARRIER.

The referee foun that the orthope ic mattress having been

PRESCRIBED BY DR. NORTH FOR ADDITIONAL SUPPORT FOR CLAIMANT S BACK
CONSTITUTED A MEDICAL SERVICE CONTEMPLATED BY ORS 6 5 6 . 2 4 5 .

The referee also foun that a suitable mattress was a goo 

FIRM MATTRESS. THE QUESTION WAS WHAT IS SUITABLE? THE REFEREE
FOUND THAT THE USED MATTRESS OFFERED BY THE CARRIER WAS ONE WHICH
COULD EITHER HAVE BEEN REPOSSESSED BY THE SELLER OR ONE RETURNED BY
A CUSTOMER AS BEING UNSATISFACTORY. THERE WAS NO WAY OF KNOWING
IF THIS PARTICULAR MATTRESS WAS IN SOMEONE ELSE'S POSSESSION 24
HOURS OR FOR OVER 3 0 DAYS.

The REFEREE CONCLUDED THAT THE USED MATTRESS WAS UNSUITABLE

AND HAD BEEN REJECTED BY CLAIMANT. SUBSTITUTIONS OF PRESCRIPTION
BY A DOCTOR CAN BE MADE ONLY IF THE CHOICE AS TO EQUIVALENCY IS MADE
BY AN EXPERT. THE DOCTOR MADE CLAIMANT THE EXPERT BY INDICATING HIS
CHOICE OF. A SUITABLE MATTRESS AND HE MUST BE INVOLVED IN ITS SELEC
TION. THE REFEREE ORDERED THE CARRIER TO PROCURE A SUITABLE ORTHO
PEDIC MATTRESS FROM A RETAIL STORE IN PORTLAND WHICH FIT THE REQUIRE
MENTS SET BY DR. NORTH.
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THE CLAIMANT CONTENDS THIS WAS A DENIED CLAIM AND THAT PENAL

TIES AND ATTORNEY FEES WERE JUSTIFIED. 

THE REFEREE FOUND THIS WAS NOT A DENIED CLAIM AS THE CARRIER 

HAD NEVER DENIED IT, BOTH THE CARRIER AND THE CLAIMANT WERE AT 
FAULT FOR NOT DISCUSSING THIS SITUATION AND THIS MUTUAL FAULT RE
SULTED IN AN IMPASSE. HOWEVER, THE CARRIER'S DELAY IN PROVIDING THE 
PRESCRIBED MATTRESS AMOUNTED TO UNREASONABLE CONDUCT ON THE PART 
OF THE CARRIER AND THE REFEREE AWARDED CLAIMANT 5 0 DOLLARS, PAYABLE 

BY THE CARRIER, AS A PENALTY. 

THE BOARD, ON DE NOVO REVIEW, CONCURS WITH THE REFEREE'S 
ORDER 0 

ORDER 

THE ORDER OF THE REFEREE, DATED APRIL 1 5, 1976, IS AFFIRMED, 

CLAIMANT'S COUNSEL IS AWARDED AS A REASONABLE ATTORNEY FEE 

FOR HIS SERVICES IN CONNECTION WITH BOARD REVIEW, THE SUM OF 1 SO 

DOLLARS, PAYABLE BY THE EMPLOYER. 

WCB CASE NO. 75-5124 

RICHARD PLISKA, CLAIMANT 
C 0 DAVID HALL, CLAIMANT'S ATTY. 
DEPT. OF JUSTICE, DEFENSE ATTY. 
REQUEST FOR REVIEW BY CLAIMANT 

SEPTEMBER 28, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND PHILLIPS. 

, CLAIMANT REQUESTS. BOARD REVIEW OF THE REFEREE'S ORDER WHICH 

GRANTED CLAIMANT AN AWARD OF 6 4 DEGREES FOR 2 0 PER CENT UNSCHEDULED 
RIGHT SHOULDER DISABILITY, 

CLAIMANT, A MECHANIC, SUSTAINED FRACTURES TO THE RIGHT GLENOID 
AND SCAPULA OF THE RIGHT SHOULDER ON FEBRUARY 1 7, 197 5. ON FEBRU

ARY 2 1 , 1975 DR, WISDOM PERFORMED OPEN REDUCTION WITH FIX.AT ION WITH 

s·TEINMANN PINS,-- ON APRIL 30 1 1975 CLAIMANT WAS REHOSPITALIZEO FOR 
MANIPULATION TO FREE ADHESIONS, 

CLAIMANT RETURNED TO LIGHTER DUTY EMPLOYMENT FOR A TIME AND 
THEN RETURNED TO HIS REGULAR OCCUPATION. 

IN A REPORT OF SEPTEMBER 24, 1975 DR 0 WISDOM FOUND CLAIMANT 

MEDICALLY STATIONARY WITH A MODERATE DEGREE OF PERMANENT PARTIAL 
DISASILITY 0 ON, NOVEMBER 7 1 1 97 S A DETERMINATION ORDER GRANTED CLAIM

ANT 48 DEGREES FOR t S PER CENT UNSCHEDULED DISABILITY. 

THE REFEREE FOUND CLAIMANT HAD NOT PROVEN THAT H~ HAD ANY PER

MANENT DISABILITY IN HIS RIGHT ARM. CLAIMANT'S DISABILITY IS IN THE 
UNSCHEDULED AREA AND LOSS OF WAGE EARNING CAPACITY IS THE SOLE CRI

TERION FOR EVALUATING THIS DISABILITY. 

THE REFEREE FOUND CLAIMANT'S EARNING CAPACITY HAD BEEN IMPAIRED 
IN GENERAL BUT NOT IN PARTICULAR, HE FELT THAT CLAIMANT'S EMPLOYER 

HAD MUCH TO DO WITH CLAIMANT'S CONTINUING SUCCESS AT WORK AND COULD 
NOT SAY HOW CLAIMANT WOULD FARE WORKING FOR ANOTHER EMPLOYER, THE 
REFEREE INCREASED CLAIMANT'S AWARD TO 64 DEGREES FOR 20 PER CENT 

UNSCHEDULED RIGHT SHOULDER DISABILITY. 
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TIES
The claimant conten s this was a  enie claim an that penal

AND ATTORNEY FEES WERE JUSTIFIED.

The referee foun this was not a  enie claim as the carrier

HAD NEVER DENIED IT, BOTH THE CARRIER AND THE CLAIMANT WERE AT
FAULT FOR NOT DISCUSSING THIS SITUATION AND THIS MUTUAL FAULT RE
SULTED IN AN IMPASSE. HOWEVER, THE CARRIER1 S DELAY IN PROVIDING THE
PRESCRIBED MATTRESS AMOUNTED TO UNREASONABLE CONDUCT ON THE PART
OF THE CARRIER AND THE REFEREE AWARDED CLAIMANT 5 0 DOLLARS, PAYABLE
BY THE CARRIER, AS A PENALTY.

The boar , on  e novo review, concurs with the referee s
ORDER.

ORDER

The ORDER OF THE REFEREE, DATED APRIL 1 5 , 1 976, IS AFFIRMED.

Claimant s counsel is awar e as a reasonable attorney fee

FOR HIS SERVICES IN CONNECTION WITH BOARD REVIEW, THE SUM OF 150
DOLLARS, PAYABLE BY THE EMPLOYER.

WCB CASE NO. 75-5124 SEPTEMBER 28, 1976

RICHARD PLISKA, CLAIMANT
C. DAVID HALL, CLAIMAN 'S A  Y.
DEP . OF JUS ICE, DEFENSE A  Y.
REQUES FOR REVIEW BY CLAIMAN 

Reviewe by boar members wilson an Phillips.

Claimant requests boar review of the referee s or er which

GRANTED CLAIMANT AN AWARD OF 64 DEGREES FOR 2 0 PER CENT UNSCHEDULED
RIGHT SHOULDER DISABILITY.

Claimant, a mechanic, sustaine fractures to the right glenoi 
AND SCAPULA OF THE RIGHT SHOULDER ON FEBRUARY 1 7 , 1 97 5. ON FEBRU
ARY 2 1 , 1 9 7 5 DR. WISDOM PERFORMED OPEN REDUCTION WITH FIXATION WITH
STEINMANN PINS. ON APRIL 3 0 , 1 9 7 5 CLAIMANT WAS RE HOS P ITALIZ E D FOR
MANIPULATION TO FREE ADHESIONS.

Claimant returne to lighter  uty employment for a time an 
THEN RETURNED TO HIS REGULAR OCCUPATION.

In a report of September 24, 1975  r. wis om foun claimant

MEDICALLY STATIONARY WITH A MODERATE DEGREE OF PERMANENT PARTIAL
DISABILITY. ON NOVEMBER 7 , 1 97 5 A DETERMINATION ORDER GRANTED CLAIM
ANT 48 DEGREES FOR 15 PER CENT UNSCHEDULED DISABILITY.

The referee foun claimant ha not proven that he ha any per
manent DISABILITY IN HIS RIGHT ARM. CLAIMANT'S DISABILITY IS IN THE
UNSCHEDULED AREA AND LOSS OF WAGE EARNING CAPACITY IS THE SOLE CRI
TERION FOR EVALUATING THIS DISABILITY.

The referee foun claimant s earning capacity ha been impaire 
IN GENERAL BUT NOT IN PARTICULAR. HE FELT THAT CLAIMANT'S EMPLOYER
HAD MUCH TO DO WITH CLAIMANT S CONTINUING SUCCESS AT WORK AND COULD
NOT SAY HOW CLAIMANT WOULD FARE WORKING FOR ANOTHER EMPLOYER. THE
REFEREE INCREASED CLAIMANT'S AWARD TO 64 DEGREES FOR 20 PER CENT
UNSCHEDULED RIGHT SHOULDER DISABILITY.
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BOARD, ON DE NOVO REVIEW, ADOPTS THE REFEREE'S ORDER. 

ORDER 

THE ORDER OF THE REFEREE, DATED MAY 6 1 1976 1 IS AFFIRMED. 

WCB CASE NO. 75-5408 

STEELE GOVE, CLAIMANT 
ROBERT FRANKLIN, CLAIMANT'S ATTY. 

NOREEN SALTVEIT, DEFENSE ATTY. 

REQUEST FOR REVIEW BY CLAIMANT 

SEPTEMBER 28, 1976 

REVIEWED BY BOARD MEMBERS MOORE AND PHILLIPS. 

CLAIMANT REQUESTS BOARD REVIEW OF THE REFEREE'S ORDER WHICH 

AFFIRMED THE EMPLOYER'S DENIAL. OF CLAIMANT'S CL.AIM FOR AGGRAVATION. 

CL.AIMANT SUSTAINED A COMPENSABLE L.OW BACK INJURY ON APRIL. 1 8, 

197 0 WHIL.E L.I FTING CONCRETE. A DETERMINATION ORDER OF FEBRUARY 2 8, 

1973 GRANTED CLAIMANT 16 DEGREES FOR UNSCHEDULED L.OW BACK DISABILITY. 

CL.AIMANT HAS AN UNDERLYING CONGENITAL. CONDITION WHICH MAKES 
CLAIMANT SUSCE PTIBL.E TO BACK SYMPTOMATOLOGY AFTER STRENUOUS LIFTING, 

CL.Al MANT HAD NO MEDICAL "fREATMENT BETWEEN 197 2 AND 197 5 • CL.Al MANT 

BEGAN WORKING IN THE SUMMER OF 1973 AS A BODY AND FENDER MAN. CLAIM

ANT SUBMITTED MEDICAL REPORTS FROM DRS. SULLIVAN AND POST TO SUSTAIN 

HIS CL.AIM FOR AGGRAVATION. 

THE REFEREE FOUND THAT NEITHER MEDICAL REPORT CONFIRMED THE 

EXISTENCE OF AN AGGRAVATION OF CLAIMANT'S I 97 0 INJURY, IT ·wAS MORE 

PROBABLE THAT AN INJURY TO CLAIMANT'S L.OW BACK HAD OCCURRED AS A 

RESULT OF CL.Al MANT' S BODY AND FENDER WORK, 

THE REFEREE FOUND CLAIMANT TO BE A VAGUE WITNESS WITH CHRONIC 

LAPSES OF MEMORY AND CONCLUDED THAT CLAIM.ANT HAD FAIL.ED TO SUSTAIN 

HIS BURDEN OF PROVING AGGRAVATION, HE AFFIRMED THE DEN_IAL.., 

THE BOARD, ON DE NOVO REVIEW, ADOPTS THE REFEREE'S ORDER. 

ORDER 

THE ORDER OF THE REFEREE, DATED APRIL. 9, 1976, IS AFFIRMED, 

. WCB CASE NO. 76-211 

DAVID ANTON, CLAIMANT 
WALTER AL.LEY, CLAIMANT'S ATTY, 

DEPT. OF JUSTICE, DEFENSE ATTY. 
ORDER ON REVIEW 

SEPTEMBER 28, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE. 

CLAIMANT REQUESTS BOARD REVIEW OF THE REFEREE'S ORDER WHICH 

AFFIRMED THE DETERMINATION ORDER OF JANUARY 7 • I 976 WHICH AWARDED 

CLAIMANT TEMPORARY TOTAL DISABIL.ITY COMPENSATION ONLY, 
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The boar , on  e novo review, a opts the referee s or er.

ORDER

The ORDER OF  HE REFEREE, DA ED MAY 6 , I 976 , IS AFFIRMED.

WCB CASE NO, 75-5408 SEPTEMBER 28, 1976

STEELE GO E, CLAIMANT
ROBER FRANKLIN, CLAIMAN S A  Y.
NOREEN SAL VEI , DEFENSE A  Y.
REQUES FOR REVIEW BY CLAIMAN 

Reviewe by boar members moore an Phillips,

Claimant requests boar review of the referee s or er which
AFFIRMED THE EMPLOYER'S DENIAL OF CLAIMANT'S CLAIM FOR AGGRA ATION.

Claimant sustaine a compensable low back injury on april is,
1 9 7 0 WHILE LIFTING CONCRETE. A DETERMINATION ORDER OF FEBRUARY 28,
1 9 7 3 GRANTED CLAIMANT 16 DEGREES FOR UNSCHEDULED LOW BACK DISABILITY.

Claimant has an un erlying congenital con ition which makes
CLAIMANT SUSCEPTIBLE TO BACK SYMPTOMATOLOGY AFTER STRENUOUS LIFTING.
CLAIMANT HAD NO MEDICAL TREATMENT BETWEEN 1 972 AND 1 9 75 . CLAIMANT
BEGAN WORKING IN THE SUMMER OF 1 9 73 AS A BODY AND FENDER MAN. CLAIM
ANT SUBMITTED MEDICAL REPORTS FROM DRS. SULLI AN AND POST TO SUSTAIN
HIS CLAIM FOR AGGRA ATION.

The REFEREE FOUND THAT NEITHER MEDICAL REPORT CONFIRMED THE
EXISTENCE OF AN AGGRA ATION OF CLAIMANT'S 1 97 0 INJURY. IT WAS MORE
PROBABLE THAT AN INJURY TO CLAIMANT'S LOW BACK HAD OCCURRED AS A
RESULT OF CLAIMANT S BODY AND FENDER WORK.

The REFEREE FOUND CLAIMANT TO BE A  AGUE WITNESS WITH CHRONIC
LAPSES OF MEMORY AND CONCLUDED THAT CLAIMANT HAD FAILED TO SUSTAIN
HIS BURDEN OF PRO ING AGGRA ATION. HE AFFIRMED THE DENIAL.

The BOARD, ON DE NO O RE IEW, ADOPTS THE REFEREE'S ORDER.

ORDER

The ORDER OF THE REFEREE, DATED APRIL 9 , 1 976 , IS AFFIRMED.

WCB CASE NO. 76-211 SEPTEMBER 28, 1976

DA ID ANTON, CLAIMANT
WALTER ALLEY, CLAIMANT'S ATTY.
DEPT. OF JUSTICE, DEFENSE ATTY.
ORDER ON RE IEW

Reviewe by boar members wilson an moore.

Claimant requests boar review of the referee s or er which

AFFIRMED THE DETERMINATION ORDER OF JANUARY 7 , 1 97 6 WHICH AWARDED
CLAIMANT TEMPORARY TOTAL DISABILITY COMPENSATION ONLY.
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CLAIMANT SUFFERED A COMPENSABLE LOW BACK INJURY ON JUNE 1 7 • 

197 5 WHEN HE SLIPPED AND FELL FROM THE HOOD OF A TRUCK. IN JULY• 

1973 CLAIMANT SLIPPED ON SOME STAIRS AND REINJURED HIS LOW BACK. 
IN AUGUST• 1973 CLAIMANT AGAIN INJURED HIS LOW BACK WHILE TAKING A 

MOTORCYCLE INTO A HOUSE. 

CLAIMANT SAW DR. MOORE WHOSE RE PORT OF AUGUST 1 2 • t 9 7 5 CON
T Al NS A DIAGNOSIS OF CONTUSION OF THE LEFT KIDNEY AND STATED HE 

EXPECTED NO FURTHER PROBLEMS FOR CLAIMANT. 

ON SEPTEMBER t 7 • t 975 DR. GAMBEE REPORTED THERE WAS LITTLE 
OBJECTIVE EVIDENCE. OF LOCOMOTOR DISEASE IN CLAIMANT AND HE WAS START

ING CLAIMANT ON ANTI-INFLAMMATORY MEDICATION. ON OCTOBER 3, 1 975 

DR. GAMBEE STATED - .' THIS YOUNG MAN DIDN 1 T SEE FIT TO BOTHER TO FOL
LOWUP ANY OF THE THINGS THAT I HAD TO OFFER HIM. .HE DIDN 1 T GO TO 

PHYSICAL THERAPY AND I DON'T WANT TO TAKE CARE OF HIM. 1 DR. GAMBEE 

OPINED THAT CLAIMANT WAS USING HIS INDUSTRIAL INJURY FOR SECONDARY 

GAIN AND RECOMMENDED CLAIM CLOSURE WITH NO PERMANENT RESIDUALS 
BASED UPON HIS EXAMINATION. HIS FINAL DIAGNOSIS WAS MALINGERING AND 
HYSTERIA. 

IN A REPORT OF NOVEMBER 7, t 9 7 5 DR. PASQUESI DIAGNOSED A CHRONIC 
PARASPINOUS STRAIN ON THE LEFT. HE FOUND CLAIMANT MEDICALLY STATION

ARY AND RECOMMENDED RETRAINING. IN D~CEMBER, 1975 A SERVICE COORDIN
ATOR ATTEMPTED TO VOCATIONALLY ASSIST CLAIMANT BUT CLAIMANT SAID HE 
DIDN 1 T WANT HIS SERVICES. 

A DETER
0

MINATION ORDER DATED JANUARY 7, t 976 GRANTED CLAIMANT 
TEMPORARY TOTAL DISABILITY COMPENSATION ·ONLY. 

THE REFEREE FOUND THAT THE MEDICAL EVIDENC.E PRODUCED ONLY 

MINIMAL OBJECTIVE FINDINGS AND NUMEROUS SUBJECTIVE COMPLAINTS. THE 
REFEREE FOUND CLAIMANT'S DISABILITY TOO MINUTE TO BE MEASURED, THAT 

CLAIMANT'S PRINCIPAL PROBLEM .WAS AVERSION TO WORK. HE CONCURRED 

WITH DR 0 GAMBEE' S IMPRESSION OF CLAIMANT. CLAIMANT'S WORK HISTORY 
SHOWS SPORADIC PERIODS OF SHORT EMPLOYMENTS, HE HAS REFUSED JOB 
OFFERS 0 VOCATIONAL RETRAINING AND PHYSICAL THERAPY. THE REFEREE 

CONCLUDED THAT CLAIMANT LACKED MOTIVATION TO RETURN TO WORK. REFUSES 
TO HELP HIMSELF AND HAS LOST NO WAGE EARNING CAPACITY. HE AFFIRMED 
THE DETERMINATION ORDER OF JANUARY 7, 1 976 • 

THE BOARD, ON DE NOVO RE:VIEW • ADOPTS THE REFEREE'S ORDER. 

ORDER 

THE ORDER OF THE REFEREE, DATED MAY 17, 1 976, IS AFFIRMED. 

WCB CASE NO. 75-4151 

RONALD CHAMBERLAIN, CLAIMANT 
R. LADD L0NNQUI_ST• CLAIMANT'S ATTY. 
MICHAEL HOFFMAN 0 DEFENSE ATTY. 
REQUEST FOR REVIEW BY CLAIMANT 

SEPTEMBER 28, 1976 

REVIEWED BY BOARD MEMBERS MOORE AND PHILLIPS. 

CLAIMANT REQUESTS BOARD REVIEW OF THE REFEREE'S ORDER WHICH 

AFFIRMED A SPECIAL DETERMINATION ORDER MAILED OCTOBER 7, 197 5. 

CLAIMANT SUSTAINED A LEFT FOOT INJURY ON AUGUST 15, 1972 WHEN 

-2 6 1 -

Claimant suffere a compensable low back injury on June 17,
1 97 5 WHEN HE SLIPPED AND FELL FROM THE HOOD OF A TRUCK. IN JULY,
1 9 73 CLAIMANT SLIPPED ON SOME STAIRS AND REINJURED HIS LOW BACK.
IN AUGUST, 1 97 3 CLAIMANT AGAIN INJURED HIS LOW BACK WHILE TAKING A
MOTORCYCLE INTO A HOUSE.

Claimant saw  r. moore whose report of august 12, 1975 con

tains A DIAGNOSIS of contusion of the left ki ney an state he
EXPECTED NO FURTHER PROBLEMS FOR CLAIMANT.

On SEPTEMBER 1 7 , 1 97 5 DR. GAMBEE REPORTED THERE WAS LITTLE

OBJECTIVE EVIDENCE OF LOCOMOTOR DISEASE IN CLAIMANT AND HE WAS START
ING CLAIMANT ON ANTI-INFLAMMATORY MEDICATION. ON OCTOBER 3, 1975
DR. GAMBEE STATED 'THIS YOUNG MAN DIDN T SEE FIT TO BOTHER TO FOL
LOWUP ANY OF THE THINGS THAT I HAD TO OFFER HIM. HE DIDN'T GO TO
PHYSICAL THERAPY AND I DON'T WANT TO TAKE CARE OF HIM. DR. GAMBEE
OPINED THAT CLAIMANT WAS USING HIS INDUSTRIAL INJURY FOR SECONDARY
GAIN AND RECOMMENDED CLAIM CLOSURE WITH NO PERMANENT RESIDUALS
BASED UPON HIS EXAMINATION. HIS FINAL DIAGNOSIS WAS MALINGERING AND
HYSTERIA.

In a report of November 7 , 1975  r. pasquesi  iagnose a chronic

PARASPINOUS STRAIN ON THE LEFT. HE FOUND CLAIMANT MEDICALLY STATION
ARY AND RECOMMENDED RETRAINING. IN DECEMBER, 1 9 75 A SERVICE COORDIN
ATOR ATTEMPTED TO VOCATIONALLY ASSIST CLAIMANT BUT CLAIMANT SAID HE
DIDN'T WANT HIS SERVICES.

A DETERMINATION ORDER DATED JANUARY 7 , 1 976 GRANTED CLAIMANT

TEMPORARY TOTAL DISABILITY COMPENSATION ONLY.

The REFEREE FOUND THAT THE MEDICAL EVIDENCE PRODUCED ONLY

MINIMAL OBJECTIVE FINDINGS AND NUMEROUS SUBJECTIVE COMPLAINTS. THE
REFEREE FOUND CLAIMANT'S DISABILITY TOO MINUTE TO BE MEASURED, THAT
CLAIMANT'S PRINCIPAL PROBLEM WAS AVERSION TO WORK. HE CONCURRED
WITH DR. GAMBEE* S IMPRESSION OF CLAIMANT. CLAIMANT'S WORK HISTORY
SHOWS SPORADIC PERIODS O^ SHORT EMPLOYMENTS, HE HAS REFUSED JOB
OFFERS, VOCATIONAL RETRAINING AND PHYSICAL THERAPY. THE REFEREE
CONCLUDED THAT CLAIMANT LACKED MOTIVATION TO RETURN TO WORK, REFUSES
TO HELP HIMSELF AND HAS LOST NO WAGE EARNING CAPACITY. HE AFFIRMED
THE DETERMINATION ORDER OF JANUARY 7 , 1 9 7 6 .

The BOARD, ON DE NOVO REVIEW, ADOPTS THE REFEREE S ORDER.

ORDER
The ORDER OF  HE REFEREE, DA ED MAY 17, I 976 , IS AFFIRMED.

WCB CASE NO. 75-4151 SEPTEMBER 28, 1976

RONALD CHAMBERLAIN, CLAIMANT
R. LADD LONNQU 1S , CLAIMAN 'S A  Y.
MICHAEL HOFFMAN, DEFENSE A  Y.
REQUES FOR REVIEW BY CLAIMAN 

Reviewe by boar members moore an Phillips.

Claimant requests boar review of the referee's or er which

AFFIRMED A SPECIAL DETERMINATION ORDER MAILED OCTOBER 7 , 1 97 5.

Claimant sustaine a left foot injury on august i 5 , 1972 when
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LEFT FOOT WAS RUN OVER BY A FORKLIFT. THIS INJURY WAS DIAGNOSED 

AS A CRUSH INJURY TO THE FIRST THREE TOES OF THE LEFT FOOT. CLAIMANT 

RETURNED TO WORK AND, ON OCTOBER 2 6 • 197 2 • HIS LEFT FOOT WAS AGAIN 
RUN OVER BY A HYSTER. 

0R. SACAMANO, WHO TREATED BOTH INJURIES, RELEASED CLAIMANT TO 
WORK ON N::>VEMBER 27, 1972 0 

CLAIMANT WAS SUFFERING FROM BACK COMPLAINTS AND SAW DR. CASE, 
WHO, IN JANUARY, 1973, PERFORMED A LUMBAR LAMINECTOMY AND DISKECTOMY 

AT L5-S1 LEVEL. IN.AUGUST, 1973 A BONY SPUR WAS EXCISED AND CLAIMANT'S 

LEFT FOOT NO LONGER TROUBLES HIM. 

A DETERMINATION ORDER OF NOVEMBER 7, 1973 GRANTED CLAIMANT 
3 2 D'.:::GREES FOR 1 0 PER CENT UNSCHEDULED LOW BACK DISJ}BILITY. 

DR. TENNYSON EXAMINE �- CLAIMANT ON JANUARY 22 • 1974 AND FOUND 

PROBABLE RECURRENT PROTRUDED INTERVERTEBRAL DISC, LEFT AND MUCH 

FUNCTIONAL OVERLAY. 

ON DECEMBER 13 • 1974 THE PORTLAND PAIN REHABILITATION CENTER 
EXAMINED CLAIMANT AND FOUND MILD TO MODERATE DISABILITY AND RECOM
MENDED CLAIMANT RETURN TO WORK AS SOON AS POSSIBLE. 

THE ORTHOPAEDIC CONSULTANT'S REPORT OF JULY 1 • 1 975 INDICATED 
CLAIMANT WAS MEDICALLY STATIONARY AND THAT CLAIMANT'S TOTAL LOSS 
OF FUNCTION OF HIS BACK WAS MILD AND THIS LOSS OF FUNCTION IS SECON
DARY TO THE INJURY. THEY INDICATED CLAIMANT COULD RETURN TO HIS 
FORMER OCCUPATION. 

A SECOND DETERMINATION ORDER MAILED SEPTEMBER 2 2 • 1975 GRANTED 
CLAIMANT ANi..ADDITIONAL 16 DEGREES FOR HIS UNSCHEDULED DISABILITY. A 

SPECIAL DETERMINATION ORDER MAILED OCTOBER 7 • 1975 • BASED ON FURTHER 
MEDICAL EVIDENCE, AFFIRMED THE SECOND DETERMINATION ::>RDER. 

THE REFEREE FOUND THAT THERE WAS EVl'DENCE OF BOTH PHYSICAL AND 
PSYCHOLOGICAL COMPONENTS CONTRIBUTING TO CLAIMANT'S SUBJECTIVE 

SYMPTOMS. 
COMPLAINTS. 

THE OBJECTIVE MEDICAL EVIDENCE DID NOT SUPPORT CLAIMANT'S 
THE REFEREE FELT THAT CLAIMANT'S TESTIMONY WAS GROSSLY 

EXAGGERATED. 

THE REFEREE CONCLUDED THAT CLAIMANT HAD NOT SUFFERED ANY SUB
STANTIAL LOSS OF WAGE EARNING CAPACITY AND AFFIRMED THE DETERMINA

TION ORDER MAILED OCTOBER 7 • 197 S • 

THE BOARD, ON DE NOVO REVIEW, CONCURS WITH THE FINDINGS AND 
CONCLUSIONS OF THE REFEREE. 

ORDER 

THE ORDER OF THE REFEREE, DATED MAY 12, 1976 • IS AFFIRMED. 
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HIS LEFT FOOT WAS RUN OVER BY A FORKLIFT. THIS INJURY WAS DIAGNOSED
AS A CRUSH INJURY TO THE FIRST THREE TOES OF THE LEFT FOOT. CLAIMANT
RETURNED TO WORK AND, ON OCTOBER 26, 1 97 2 , HIS LEFT FOOT WAS AGAIN
RUN OVER BY A HYSTER.

Dr. SACAMANO, WHO TREATED BOTH INJURIES, RELEASED CLAIMANT TO
WORK ON NOVEMBER 2 7 , 1 9 72 .

Claimant was suffering from back complaints an 

WHO, IN JANUARY, 1 9 7 3 , PER FOB MED A LUMBAR LAMINECTOMY
AT L5 -SI LEVEL. IN AUGUST, 1 9 73 A BONY SPUR WAS EXCISED
LEFT FOOT NO LONGER TROUBLES HIM.

A DETERMINATION ORDER OF NOVEMBER 7 , 1 9 73 GRANTED CLAIMANT

32 DEGREES FOR 10 PER CENT UNSCHEDULED LOW BACK DISABILITY.

Dr. TENNYSON EXAMINED CLAIMANT ON JANUARY 2 2 , 1 9 74 AND FOUND

PROBABLE RECURRENT PROTRUDED INTERVERTEBRAL DISC, LEFT AND MUCH
FUNCTIONAL OVERLAY.

On DECEMBER 1 3 , 1 97 4 THE PORTLAND PAIN REHABILITATION CENTER

EXAMINED CLAIMANT AND FOUND MILD TO MODERATE DISABILITY AND RECOM
MENDED CLAIMANT RETURN TO WORK AS SOON AS POSSIBLE.

The orthopae ic consultant's report of july i , 1975 in icate 
CLAIMANT WAS MEDICALLY STATIONARY AND THAT CLAIMANT S TOTAL LOSS
OF FUNCTION OF HIS BACK WAS MILD AND THIS LOSS OF FUNCTION IS SECON
DARY TO THE INJURY. THEY INDICATED CLAIMANT COULD RETURN TO HIS
FORMER OCCUPATION.

A SECOND DETERMINATION ORDER MAILED SEPTEMBER 2 2 , 1 97 5 GRANTED
CLAIMANT AN-ADDITIONAL 16 DEGREES FOR HIS UNSCHEDULED DISABILITY. A
SPECIAL DETERMINATION ORDER MAILED OCTOBER 7 , 1 97 5 , BASED ON FURTHER
MEDICAL EVIDENCE, AFFIRMED THE SECOND DETERMINATION ORDER.

The referee foun that there was evi ence of both physical an 
PSYCHOLOGICAL COMPONENTS CONTRIBUTING TO CLAIMANT1 S SUBJECTIVE
SYMPTOMS. THE OBJECTIVE MEDICAL EVIDENCE DID NOT SUPPORT CLAIMANT'S
COMPLAINTS. THE REFEREE FELT THAT CLAIMANT'S TESTIMONY WAS GROSSLY
EXAGGERATED.

The referee conclu e that CLAIMANT HAD not suffere any SUB

STANTIAL LOSS OF WAGE EARNING CAPACITY AND AFFIRMED THE DETERMINA
TION ORDER MAILED OCTOBER 7, 1 9 7 5 .

The BOARD, ON DE NOVO REVIEW, CONCURS WITH THE FINDINGS AND

CONCLUSIONS OF THE REFEREE.

ORDER
The ORDER OF THE REFEREE, DATED MAY 12, I 976 , IS AFFIRMED.

SAW DR. CASE,
AND DISKECTOMY
AND CLAIMANT' S
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WCB CASE NO. 76-44 

GREGORY ELLIS, CLAIMANT 
NOREEN SALTVEIT, CLAIMANT'S ATTY. 

DEPT. OF .JUSTICE, DEFENSE ATTY. 

REQUEST FOR REVIEW BY CLAIMANT 

SEPTEMBER 28, 1976 

REVIEWED BY BOARD MEMBERS WILSON, MOORE AND PHILLIPS. 

CLAIMANT SEEKS REVIEW BY THE BOARD OF THE REFEREE'S ORDER 

WHICH DISMISSED CLAIMANT'S REQUC:ST FOR A HEARING. THE ISSUE BEFORE 

THE REFEREE WAS WHETHER OR NOT CLAIMANT WAS VOCATIONALLY HANDI

CAPPED. THE FUND, APPEARING SPECIALLY, QUESTIONED THE JURISDICTION 

OF THE BOARD, CONTENDED THAT A LUMP SUM PAYMENT MADE TO CLAIMANT 

PRECLUDED HIM FROM REQUESTING A HEARING ON THE ISSUE OF BEING VOCA

TIONALLY HANDICAPPED AND THAT THE MATTCR WAS RES JUDICATA. 

CLAIMANT SUFFERED A COMPENSABLE INJURY ON AUGUST 2, 1 974 • HIS 

CLAIM WAS CLOS'c:D BY A DETERMINATION ORDER MAILED APRIL 3, 1975 WHICH 

AWARDED CLAIMANT COMPENSATION FOR TEMPORARY TOTAL DISABILITY ONLY. 

0N SEPTEMBER 3, 1975 A HEARING WAS HELD BEFORE REFEREE .JAMES 

P. LEAHY, THE ISSUES WERE WHETHER OR NOT CLAIMANT WAS VOCATIONALLY 

STATIONARY AND, IF SO, THE EXTENT OF HIS DISABILITY. IN HIS OPINION AND 

ORDER ENTERED OCTOBER 15, 1975 REFEREE LEAHY STATED (UNDERSCORED) 

THAT THE HEARING WAS PREMATURE BECAUSE CLAIMANT HAD BEEN REFERRED 

TO THE DISABILITY PREVENTION DIVISION AND NOT ONLY WERE THOSE REPORTS 

NOT AVAILABLE, BUT ALSO A DECISION CONCERNING RETRAININ::; HAD YET TO 

BE MADE. THE HEARING WOULD BE MEANINGLESS SHOULD VRD ULTIMATELY 

ACCEPT CLAIMANT, NEVERTHELESS, AT THE INSISTANCE OF THE PARTIES TES

TIMONY WAS TAKEN AND, BASED UPON THIS EVIDENCE, THE REFEREE GRANTED 

CLAIMANT 64 DEGREES FOR UNSCHEDULED DISABILITY. BY GRANTING THIS AWARD 

THE REFEREE INDICATED THAT THE EVIDENCE DID NOT SHOW CLAIMANT WAS 

VOCATIONALLY HA"lDICAPPED. 

ON DECEMBER 2. 2. , 1 9 7 5 RALPH TODD, VOCATIONAL REHABILITATION 

COORDINATOR AT THE DISABILITY PREVENTION DIVISION, INFORMED CLAIMANT'S 

COUNSEL THAT BAS'c:D UPON HIS INVESTIGATION HE DID NOT FEEL THAT THE 

BOA"<D COULD U'-JDERWRITE A VOCATIONAL REHABILITATION PROGRAM FOR THE 

CLAIMANT. AS A RESULT OF THIS, CLAIMANT REQUESTED A HEARING WHICH 

WAS HELD ON APRIL 20, 1976 • ON MAY 3 t 976 REFEREE LEAHY ENTERED 

HIS ORDER DISMISSING THE REQUEST AND CLAIMANT NOW SEEKS BOARD REVIEW. 

AT THE HEARING IN APRIL CLAIMANT LED THE REFEREE TO BELIEVE THAT 

HE HA'=> NOT ONLY BEEN THROUGH THE DISABILITY PREVENTION DIVISION DURING 

THE SUMMER OF 197S BUT ALSO THAT HE KNEW THAT HE HAD BEEN REFUSED 

RETRAINING PRIOR TO THE SEPTEMBER 3 • 1975 HEARING. EVIDENCE INDICATED 

THAT ON OCTOBER 1 6, 1 9 7 5 THE VOCATIONAL RE HAS ILITAT ION DIVIS ION APPROVED 

A C:URRENT REHABILITATION PLAN WITHOUT APPROVAL OF THE BOARD. THIS 

WAS THE DAY FOLLOW ING THE ISSUANCE OF RE FE REE LEAHY' S, Fl RST ORDER. 

THE REFEREE FOUND THAT HE HA'=> JURISDICTION FOR THIRTY DAYS. I.E., 

UNTIL NOVEMBER 1 5, 1 975, BUT THAT CLAIMANT HAD REMAINED SILENT, EX

CEPT FOR REQUESTING, A"lD ACCEPTING, A LUMP SUM PAYMENT OF THE AWARD 

MADE BY THE ORDER OF OCTOBER 15. 1975. CLAIMANT DID NOT ASK FOR 

CLARIFICATION OF THIS NOR DID HE REQUEST BOARD REVIEW THEREOF. 

THE REFEREE CONCLUDED THAT CLAIMANT HAD NOT BEEN MISLED THEREBY 
BUT HAD COLLECTED THE ENTIRE AWARD AND THEN FILED A REQUEST FOR RE

VIEW ON THE ISSUE OF HAVING A VOCATIONAL HANDICAP, AN ISSUE WHICH NOT 
ONLY WAS BEFORE HIM AT THE ORIGINAL HEARING BUT WAS CONSIDERED THERE-

IN. HE CONCLUDED FURTHER THAT CLAIMANT COULD NOT SPLIT HIS CAUSES 
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WCB CASE NO. 76-44 SEPTEMBER 28, 1976

GREGORY ELLIS, CLAIMANT
NOREEN SAL VE1 , CLAIMAN S A  Y.
DEP . OF JUS ICE, DEFENSE A  Y.
REQUES FOR REVIEW BY CLAIMAN 

Reviewe by boar members wilson, moore an Phillips.

Claimant seeks review by the boar of the referee's or er

WHICH DISMISSED CLAIMANT'S REQUEST FOR A HEARING. THE ISSUE BEFORE
THE REFEREE WAS WHETHER OR NOT CLAIMANT WAS VOCATIONALLY HANDI
CAPPED. THE FUND, APPEARING SPECIALLY, QUESTIONED THE JURISDICTION
OF THE BOARD, CONTENDED THAT A LUMP SUM PAYMENT MADE TO CLAIMANT
PRECLUDED HIM FROM REQUESTING A HEARING ON THE ISSUE OF BEING VOCA
TIONALLY HANDICAPPED AND THAT THE MATTER WAS RES JUDICATA.

Claimant suffere a compensable i njury on august z , 1974. his

CLAIM WAS CLOSED BY A DETERMINATION ORDER MAILED APRIL 3 , 1 9 75 WHICH
AWARDED CLAIMANT COMPENSATION FOR TEMPORARY TOTAL DISABILITY ONLY.

On SEPTEMBER 3 , 1 97 5 A HEARING WAS HELD BEFORE REFEREE JAMES

P. LEAHY, THE ISSUES WERE WHETHER OR NOT CLAIMANT WAS VOCATIONALLY
STATIONARY AND, IF SO, THE EXTENT OF HIS DISABILITY. IN HIS OPINION AND
ORDER ENTERED OCTOBER 15, 1975 REFEREE LEAHY STATED (UNDERSCORED)
THAT THE HEARING WAS PREMATURE BECAUSE CLAIMANT HAD BEEN REFERRED
TO THE DISABILITY PREVENTION DIVISION AND NOT ONLY WERE THOSE REPORTS
NOT AVAILABLE, BUT ALSO A DECISION CONCERNING RETRAINING HAD YET TO
BE MADE. THE HEARING WOULD BE MEANINGLESS SHOULD VRD ULTIMATELY
ACCEPT CLAIMANT, NEVERTHELESS, AT THE INSISTANCE OF THE PARTIES TES
TIMONY WAS TAKEN AND, BASED UPON THIS EVIDENCE, THE REFEREE GRANTED
CLAIMANT 64 DEGREES FOR UNSCHEDULED DISABILITY. BY GRANTING THIS AWARD
THE REFEREE INDICATED THAT THE EVIDENCE DID NOT SHOW CLAIMANT WAS
VOCATIONALLY HANDICAPPED.

On DECEMBER 2 2 , 1 9 7 5 RALPH TODD, VOCATIONAL REHABILITATION
COORDINATOR AT THE DISABILITY PREVENTION DIVISION, INFORMED CLAIMANT1 S
COUNSEL THAT BASED UPON HIS INVESTIGATION HE DID NOT FEEL THAT THE
BOARD COULD UNDERWRITE A VOCATIONAL REHABILITATION PROGRAM FOR THE
CLAIMANT. AS A RESULT OF THIS, CLAIMANT REQUESTED A HEARING WHICH
WAS HELD ON APRIL 2 0 , 1 97 6 . ON MAY 3, 1976 REFEREE LEAHY ENTERED
HIS ORDER DISMISSING THE REQUEST AND CLAIMANT NOW SEEKS BOARD REVIEW.

At THE HEARING IN APRIL claimant le the referee to believe that

HE HAD NOT ONLY BEEN THROUGH THE DISABILITY PREVENTION DIVISION DURING
THE SUMMER OF 1 9 7 5 BUT ALSO THAT HE KNEW THAT HE HAD BEEN REFUSED
RETRAINING PRIOR TO THE SEPTEMBER 3 , 1 97 5 HEARING. EVIDENCE INDICATED
THAT ON OCTOBER 1 6 , 1 9 7 5 THE VOCATIONAL REHABILITATION DIVISION APPROVED
A CURRENT REHABILITATION PLAN WITHOUT APPROVAL OF THE BOARD. THIS
WAS THE DAY FOLLOWING THE ISSUANCE OF REFEREE LEAHY1 S,FIRST ORDER.

The referee foun that he ha juris iction for thirty  ays, i. e. ,
UNTIL NOVEMBER 1 5 , 1 9 7 5 , BUT THAT CLAIMANT HAD REMAINED SILENT, EX
CEPT FOR REQUESTING, AND ACCEPTING, A LUMP SUM PAYMENT OF THE AWARD
MADE BY THE ORDER OF OCTOBE R 1 5 , 1 9 7 5 . C LAI M ANT DID NOT ASK FOR
CLARIFICATION OF THIS NOR DID HE REQUEST BOARD REVIEW THEREOF.

The referee co cluded that claima t had  ot bee misled thereby
BUT HAD COLLECTED THE ENTIRE AWARD AND THEN FILED A REQUEST FOR RE
VIEW ON THE ISSUE OF HAVING A VOCATIONAL HANDICAP, AN ISSUE WHICH NOT
ONLY WAS BEFORE HIM AT THE ORIGINAL HEARING BUT WAS CONSIDERED THERE
IN. HE CONCLUDED FURTHER THAT CLAIMANT COULD NOT SPLIT HIS CAUSES
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ACTION AND, THEREFORE, THE REQUEST FOR HEARING SHOULD BE DISMISSED. -

THE BOARD, ON DE NOVO REVIEW, AFFIRMS THE REFEREE - HOWEVER, 

IT DOES WISH TO STRESS STRONGLY THE NECESSITY FOR TAKING THE PROPER 

STEPS TO ESTABLISH A VOCATIONAL REHABILITATION PROGRAM FOR A WORKER. 

THE PROCEDURE IS SET FORTH CLEARLY IN OAR CHAPTER 436, DIVISION 

61 VOCATIONAL REHABILITATION OF INJURED WORKERS. UNLESS AN IN.JURE � 
WORKMAN OBTAINS AUTHORIZATION FROM THE BOARD ANY VOCATIONAL REHABI

LITATION PROGRAM WHICH HE MAY ENTER CANNOT BE CONSIDERED AS A PROGRAM 

OF VOCATIONAL REHABILITATION FOR INJURED WORKERS' PURSUANT TO ORS 

6 5 6 • 2 7 8 • IT IS NECESSARY TO FOLLOW THE RULES TO ESTABLISH WHETHER 

OR NOT THE WORKMAN IS ELIGIBLE FOR SUCH VOCATIONAL REHABILITATION, 

IT IS NOT A MATTER OF RIGHT BUT IS WITHIN THE DISCRETION OF THE BOARD 

TO DETERMINE SUCH ELIGIBILITY. 

IN THIS CASS, UNFORTUNATELY, CLAIMANT DID NOT CHOOSE TO FOLLOW 

THE PROCEDURES SET FORTH IN OAR 436-61 NOR DID HE REQUEST CLARIFICA

TION OF THE REFEREE'S ORDER OF OCTOBER 15, 1975 WHICH, BY AWARDING 

CLAIMANT COMPENSATION FOR PERMANENT PARTIAL DISABILITY OBVIOUSLY 

INDICATED A FINDING THAT CLAIMANT HAD NO VOCATIONAL HANDICAP AT THAT 

TIME 0 THE FACT THAT CLAIMANT, ON OCTOBER 16 0 1975 1 WAS ENROLLED 

IN AN UNAUTHORIZED REHABILITATION PLAN DOES NOT NOW .JUSTIFY A FINDING 

BY THE REFEREE THAT HE THEN WAS ENTITLED TO THE BENEFITS UNDER OAR 

436-61 0 ON DECEMBER 22, 1975 CLAIMANT HAD BEEN INFORMED THAT THE 

BOARD WOULD NOT UNDSRWRITE A VOCATIONAL REHABILITATION PROGRAM FOR 

HIM BECAUSE HE WAS NOT ELIGIBLE UNDER OAR 4 3 6 -6 1-01 0 ( 2) • THE ONLY 

THING CLAIMANT DID SUBSEQUENT TO THAT WAS TO REQUEST A HEARING. THE 

REFEREE HAD NO ALTERNATIVE BUT TO DISMISS THIS REQUEST. 

ORDER 

THE ORDER OF THE REFEREE, DATED MAY 3, 1976, IS AFFIRMED. 

SAIF CLAIM NO. YC 212448 

KADI BLACK, CLAIMANT 
DEPT. OF .JUSTICE, DEFENSE ATTY. 

OWN MOTION DETERMINATION 

SEPTEMBER 28, 1976 

CLAIMANT SUSTAINED A COMPENSABLE HEAD INJURY ON AUGUST 9, 1969 

WHEN SHE FELL, STRIKING HER HEAD, WHILE WORKING AS A WAITRESS. SHE 

WAS HOSPITALIZED '.JNLY OVERNIGHT FOR OBSERVATION AND RETURNED TO WORK 

ON AUGUST 2 2 1 196 9. A DETERMINATION ORDER OF .JANUARY Z 7, 197 0 GRANTED 

CL.Al MANT TEMPORARY TOTAL QISAB ILITY ONLY, 

ON JANUARY 1 8, 1 9 7 5 CLAIMANT REQUESTED HER CLAIM BE REOPENED 

FOR CONTINUING SYMPTOMATOLOGY FROM HER AUGUST 9, 1969 IN.JURY. THE 

STATE ACCIDENT INSURANCE FUND DENIED HER REQUEST. A BOARD'S OWN 

MOTION ORDER OF NOVEMBER 3, 197 5 REOPENED CLAIMANT'S CLAIM FOR 

FURTHER BENEFITS, AS PROVIDED BY LAW. 

CLAIMANT CAME UNDER THE CARE AND TREATMENT OF DR. KNOX, A 

NEUROLOGIST, IN 1975 AND, ON MAY 7, 1976, CLAIMANT WAS DECLARED 

MEDICAl-LY STATIONARY BY HIM, WITH PROVISIONS FOR FURTHER PALLIATIVE 

TREATMENT. CLAIMANT RETURNED TO HER REGULAR OCCUPATION ON OCTOBER 

10, 1975, 

ON AUGUST 12, 1 976 THE FUND REQUESTED A DETERMINATION. THE 

EVALUATION DIVISION FOUND THAT CLAIMANT WAS ENTITLED TO TEMPORARY 
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OF ACTION AND, THEREFORE, THE REQUEST FOR HEARING SHOULD BE DISMISSED.

The boar , on  e novo review, affirms the referee however,
IT DOES WISH TO STRESS STRONGLY THE NECESSITY FOR TAKING THE PROPER
STEPS TO ESTABLISH A VOCATIONAL REHABILITATION PROGRAM FOR A WORKER.

The PROCEDURE IS SET FORTH CLEARLY IN OAR CHAPTER 43 6 , DIVISION
6 1 VOCATIONAL REHABILITATION OF INJURED WORKERS. UNLESS AN INJURED
WORKMAN OBTAINS AUTHORIZATION FROM THE BOARD ANY VOCATIONAL REHABI
LITATION PROGRAM WHICH HE MAY ENTER CANNOT BE CONSIDERED AS A PROGRAM
OF VOCATIONAL REHABILITATION FOR INJURED WORKERS1 PURSUANT TO ORS
6 5 6 . 2 7 8 . IT IS NECESSARY TO FOLLOW THE RULES TO ESTABLISH WHETHER
OR NOT THE WORKMAN IS ELIGIBLE FOR SUCH VOCATIONAL REHABILITATION,
IT IS NOT A MATTER OF RIGHT BUT IS WITHIN THE DISCRETION OF THE BOARD
TO DETERMINE SUCH ELIGIBILITY.

In THIS CASE, UNFORTUNATELY, CLAIMANT DID NOT CHOOSE TO FOLLOW
THE PROCEDURES SET FORTH IN OAR 4 3 6 -6 1 NOR DID HE REQUEST CLARIFICA
TION OF THE REFEREE'S ORDER OF OCTOBER 1 5 , 1 9 7 5 WHICH, BY AWARDING
CLAIMANT COMPENSATION FOR PERMANENT PARTIAL DISABILITY OBVIOUSLY
INDICATED A FINDING THAT CLAIMANT HAD NO VOCATIONAL HANDICAP AT THAT
TIME. THE FACT THAT CLAIMANT, ON OCTOBER 1 6 , 1 9 7 5 , WAS ENROLLED
IN AN UNAUTHORIZED REHABILITATION PLAN DOES NOT NOW JUSTIFY A FINDING
BY THE REFEREE THAT HE THEN WAS ENTITLED TO THE BENEFITS UNDER OAR
436 -6 1 . ON DECEMBER 22, 1975 CLAIMANT HAD BEEN INFORMED THAT THE
BOARD WOULD NOT UNDERWRITE A VOCATIONAL REHABILITATION PROGRAM FOR
HIM BECAUSE HE WAS NOT ELIGIBLE UNDER OAR 4 3 6 -6 1 -0 1 0 ( 2 ). THE ONLY
THING CLAIMANT DID SUBSEQUENT TO THAT WAS TO REQUEST A HEARING. THE
REFEREE HAD NO ALTERNATIVE BUT TO DISMISS THIS REQUEST.

ORDER
The ORDER OF THE REFEREE, DATED MAY 3 , 1 9 7 6 , IS AFFIRMED.

SAIF CLAIM NO. YC 212448 SEPTEMBER 28, 1976

KADI BLACK, CLAIMANT
DEPT. OF JUSTICE, DEFENSE ATTY.
OWN MOTION DETERMINATION

Claimant sustaine a compensable hea injury on august 9 , 1969
WHEN SHE FELL, STRIKING HER HEAD, WHILE WORKING AS A WAITRESS. SHE
WAS HOSPITALIZED ONLY OVERNIGHT FOR OBSERVATION AND RETURNED TO WORK
ON AUGUST 22, 1969. A DETERMINATION ORDE R OF JANUARY 2 7 , 1 9 7 0 GRANTED
CLAIMANT TEMPORARY TOTAL DISABILITY ONLY.

On JANUARY 1 8, 1 9 7 5 CLAIMANT REQUESTED HER CLAIM BE REOPENED

FOR CONTINUING SYMPTOMATOLOGY FROM HER AUGUST 9 , 1 96 9 INJURY. THE
STATE ACCIDENT INSURANCE FUND DENIED HER REQUEST. A BOARD'S OWN
MOTION ORDER OF NOVEMBER 3, 1 9 7 5 REOPENED CLAIMANT'S CLAIM FOR
FURTHER BENEFITS, AS PROVIDED BY LAW.

Claimant came un er the care an treatment of  r. knox, a

NEUROLOGIST, IN 1 97 5 AND, ON MAY 7 , 1 97 6 , CLAIMANT WAS DECLARED
MEDICALLY STATIONARY BY HIM, WITH PROVISIONS FOR FURTHER PALLIATIVE
TREATMENT. CLAIMANT RETURNED TO HER REGULAR OCCUPATION ON OCTOBER
10, 1975.

On AUGUST 1 2 , 1 97 6 THE FUND REQUESTED A DETE R M INAT IO N. THE

EVALUATION DIVISION FOUND THAT CLAIMANT WAS ENTITLED TO TEMPORARY
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TOTAL DISABILITY COMPENSATION FROM NOVEMBER 3 • 1975 THROUGH MAY 7, 
197 6, LESS TIME WORKED', BUT TO NO AWARD FOR PERMANENT PARTIAL DIS
ABILITY BECAUSE CLAIMANT HAD SUSTAINED NO LOSS OF HER WAGE EARNING 
CAPACITY, 

ORDER 

THE CLAIMANT IS HEREBY GRANTED TEMPORARY TOTAL DISABILITY 
COMPENSATION FROM NOVEMBER 3, 197 5 THROUGH MAY 7, 1976, LESS Tl ME 
WORKED 0 

WCB CASE NO. 75-3433 

CLARENCE B. FRIEND, CLAIMANT 
ROLF OLSON, CLAIMANT'S ATTY. 
DARYLL KLEIN, DEFENSE ATTY. 
REQUEST FOR REVIEW BY EMPLOYER 

SEPTEMBER 29, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND PHILLIPS, 

ON AUGUST 3 0, 1976 AN ORDER ON REVIEW WAS ENTERED IN THE 
ABOVE ENTITLED MATTER, IN THE 'ORDER' PORTION OF THAT ORDER ON 
REVIEW I AFTER THE SECOND PARAGRAPH THEREOF I THE FOLLOWING PARAGRAPH 
IS HEREBY INSERTED -

' THE CARRIER SHALL BE ENTITLED TO CREDIT AGAINST THE 
AWARD OF PERMANENT PARTIAL DISABIL,ITY MADE BY THIS 
ORDER ALL COMPENSATION HERETOFORE PAID TO CLAIMANT 
FOR PERMANENT TOTAL DISABILITY FROM JUNE 2 1 t 975 TO 
THE DATE OF THIS ORDER ON REVIEW, INCLUDING PAYMENTS 
FROM THE RETROACTIVE RESERVE FOR WHICH THE BOARD 
SHALL BE REIMBURSED BY THE CARRIER,' 

IN ALL OTHER RESPECTS THE ORDER ON REVIEW ENTERED ON AUGUST 3 0 0 

t 9 7 6 IS RATIFIED AND REAFFIRMED, 

WCB CASE NO. 75-3611 

J OUSIE HUNT, CLAIMANT 
LYNN MOORE, CLAIMANT'S ATTY. 
KEITH SKELTON, DEFENSE ATTY. 
ORDER OF DISMISSAL 

SEPTEMBER 29, 1976 

A REQUEST FOR REVIEW, HAVING BEEN DULY FILED WITH THE WORKMEN'S 
COMPENSATION BOARD IN THE ABOVE ENTITLED MATTER BY THE CLAIMANT, 
AND SAID REQUEST FOR REVIEW NOW HAVING BEEN WITHDRAWN, 

IT IS THEREFORE ORDERED THAT THE REQUEST FOR REVIEW NOW PEND
ING BEFORE THE BOARD IS HEREBY DISMISSED AND THE ORDER OF THE. REFEREE 

IS FINAL BY OPERATION OF LAW, 
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TOTAL. DISABILITY COMPENSATION FROM NOVEMBER 3 , 1 97 5 THROUGH MAY 7 ,
1 9 7 6, LESS TIME WORKED, BUT TO NO AWARD FOR PERMANENT PARTIAL DIS
ABILITY BECAUSE CLAIMANT HAD SUSTAINED NO LOSS OF HER WAGE EARNING
C APAC ITY.

ORDER
The claimant is hereby grante temporary total  isability

COMPENSATION FROM NOVEMBER 3, 1975 THROUGH MAY 7, 1976, LESS TIME
WORKED.

WCB CASE NO. 75-3433 SEPTEMBER 29, 1976

CLARENCE B. FRIEND, CLAIMANT
ROLF OLSON, CLAIMANT'S ATTY.
DARYLL KLEIN, DEFENSE ATTY.
REQUEST FOR REVIEW BY EMPLOYER

Reviewe by boar members wilson an Phillips.

O AUGUS 3 0, 1 9 76 AN ORDER ON REVIEW WAS EN ERED IN  HE
ABOVE entitle matter. in the or er portion of that or er on

REVIEW, AFTER THE SECOND PARAGRAPH THEREOF, THE FOLLOWING PARAGRAPH
IS HEREBY INSERTED

'THE CARRIER SHALL BE ENTITLED TO CREDIT AGAINST THE
AWARD OF PERMANENT PARTIAL DISABILITY MADE BY THIS
ORDER ALL COMPENSATION HERETOFORE PAID TO CLAIMANT
FOR PERMANENT TOTAL DISABILITY FROM JUNE 2 , 1 97 5 TO
THE DATE OF THIS ORDER ON REVIEW, INCLUDING PAYMENTS
FROM THE RETROACTIVE RESERVE FOR WHICH THE BOARD
SHALL BE REIMBURSED BY THE CARRIER.

In all other respects the or er on REVIEW ENTERED ON AUGUST 30.

1 97 6 IS RATIFIED AND REAFFIRMED.

WCB CASE NO. 75-3611 SEPTEMBER 29, 1976

JOUSIE HUNT, CLAIMANT
LYNN MOORE, CLAIMANT'S ATTY.
KEITH SKELTON, DEFENSE ATTY.
ORDER OF DISMISSAL

A REQUEST FOR REVIEW, HAVING BEEN DULY FILED WITH THE WORKMEN' S

COMPENSATION BOARD IN THE ABOVE ENTITLED MATTER BY THE CLAIMANT,
AND SAID REQUEST FOR REVIEW NOW HAVING BEEN WITHDRAWN,

It IS THEREFORE ORDERED THAT THE REQUEST FOR REVIEW NOW PEND

ING BEFORE THE BOARD IS HEREBY DISMISSED AND THE ORDER OF THE REFEREE
IS FINAL BY OPERATION OF LAW.
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CASE NO. 75-4589 

LARRY REMINGTON, CLAIMANT 
R. SCOTT TAYLOR, CLAIMANT'S ATTY. 

DEPT. OF JUSTICE, DEFENSE ATTY. 
REQUEST FOR REVIEW BY SAIF 

SEPTEMBER 29, 1976 

REVIEWED BY BOARD MEMBERS MOORE AND PHILLIPS. 

THE STATE ACCIDENT INSURANCE FUND REQUESTS BOARD REVIEW OF 

THE REFEREE'S ORDER WHICH REMANDED CLAIMANT'S CLAIM FOR AN OCCUPA

TIONAL DISEASE TO IT FOR ACCEPTANCE AND PAYMENT OF COMPENSATION AS 

PROVIDED BY LAW. 

CLAIMANT IS A 31 YEAR OLD SHEET METAL WORKER WHOSE WELDING 

DUTIES REPRESENT A SUBSTANTIAL PORTION OF HIS WORK ACTIVITIES. 

CLAIMANT COMPLAINED OF BEiNG SICK OFTEN, OF BEING TIRED AND 

NERVOUS, HAVING SENSITIVITY IN HIS NECK AND BACK AND LOSS OF WEIGHT 

AND MEMORY. HE SOUGHT MEDICAL ATTENTION FROM DR. WOODWOOD, A 
CHIROPRACTOR, WHO REFERRED CLAIMANT TO DR. ROYAL WHO BECAME CLAIM

ANT'S TREATING PHYSICIAN. 

IT WAS DISCOVERED THAT CLAIMANT HAD HYPOGLYCEMIA AND CERE

BRONC:UROGLUCOPENIA0 CLAIMANT WAS PLACED ON A HYPOGLYCEMIC DIET. 

ON JANUARY 13, 1976 DR. ROYAL DIAGNOSED LEAD POISONING CAUSED BY AN 

ACCUMULATION OF HEAVY METALS, PRIMARILY LEAD, IN CLAIMANT'S BODY 

DUE TO HIS WELDING. DR. ROYAL ADDED THAT 50 PER CENT OF THE LEAD 

WHEN ENTERING THE BODY THROUGH THE LUNGS IS ABSORBED AND RETAINED. 

DR. ROYAL FELT THAT CLAIMANT WOULD HAVE TO AVOID HIS DIRECT EXPO

SURE AT WORK OR FIND OTHER EMPLOYMENT. 

Two INDUSTRIAL HYGIENISTS FOR THE FUND TOOK AIR SAMPLES TO 

DETERMINE HOW MUCH PARTICULATE WAS BEING RELEASED WHERE CLAIMANT 

WORKED. THE TEST SHOWED TH:O:M TO BE BELOW ACCEPTABLE STANDARDS, 

HOWEVER, THERE WERE LEAD PARTICLES IN CLAIMANT'S WORK ENVIRONMENT. 

IN HIS DEPOSITION, DR. ROYAL INDICATES, BASED ON MEDICAL LITER

ATURE ON THE SUBJECT OF METAL TOXICITY AND HIS OWN EXPERIENCES, THAT 

THE WORK ENVIRONMENT OF WELDERS IS A SOURCE OF LEAD CONTAMINATION 

AND PRIMARILY AFFECTS MECHANICS AND WELDERS. 

THE REFEREE FOUND THAT THE MEDICAL EVIDENCE SUPPORTED THE 

DIAGNOSIS OF LEAD POISONING - BUT WAS IT CAUSED BY CLAIMANT'S WORK? 

ALTHOUGH THE TESTS BY THE FUND'S HYGIENISTS INDICATED THE LEVELS OF 

LEAD PARTICLES AT THE WORK SITE WERE BELOW AVERAGS ACCEPTABLE STAN

DARDS, DR. ROYAL BELIEVED THAT THE ACCUMULATION CAN BUILD UP IN A 

SITUATION OF CONSTANT EXPOSURE. THE REFEREE ACCORDED THE GREATEST 

WEIGHT TO DR. ROYAL'S OPINION. 

THE REFEREE CONCLUDED THAT CLAIMANT'S LEAD POISONING WAS A 

RESULT OF HIS WORK FOR MANY YEARS AS A WELDER FOR THE EMPLOYER AND 

REMANDED THC: CLAIM TO THE STATE ACCIDENT INSURA"lCE FUND. 

THE BOARD, ON DE NOVO REVIEW, ADOPTS THE REFEREE'S ORDER. 

ORDER 

THE ORDER OF THE REFEREE, DATED MAY 3, 1 976, IS AFFIRMED. 

CLAIMANT'S COUNSEL IS AWARDED AS A REASONABLE ATTORNEY FEE 

FOR HIS SERVICES IN CONNECTION WITH BOARD REVIEW, THE SUM OF 400 
DOLLARS PAYABLE BY THE STATE ACCIDENT INSURANCE FUND. 
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WCB CASE NO. 75-4589 1976SEPTEMBER 29,

LARRY REMING ON, CLAIMAN 
R. SCOTT TAYLOR, CLAIMANT1 S ATTY.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY SAIF

Reviewe by boar members moore an Phillips.

The state acci ent insurance fun requests boar review of
THE referee s ORDER WHICH REMANDED CLAIMANT1 S CLAIM FOR AN OCCUPA
TIONAL DISEASE TO IT FOR ACCEPTANCE AND PAYMENT OF COMPENSATION AS
PROVIDED BY LAW.

Claimant is a 31 year ol sheet metal worker whose wel ing

DUTIES REPRESENT A SUBSTANTIAL PORTION OF HIS WORK ACTIVITIES.

Claimant complaine of being sick often, of being tire an 

NERVOUS, HAVING SENSITIVITY IN HIS NECK AND BACK AND LOSS OF WEIGHT
AND MEMORY. HE SOUGHT MEDICAL ATTENTION FROM DR. WOODWOOD, A
CHIROPRACTOR, WHO REFERRED CLAIMANT TO DR. ROYAL WHO BECAME CLAIM
ANT' S TREATING PHYSICIAN.

It was  iscovere that claimant ha hypoglycemia an cere

BRONEUROGLUCOPENI A, CLAIMANT WAS PL.ACE D ON A HYPOGLYCEMIC DIET.
ON JANUARY 1 3, 1 9 76 DR. ROYAL DIAGNOSED LEAD POISONING CAUSED BY AN
ACCUMULATION OF HEAVY METALS, PRIMARILY LEAD, IN CLAIMANT'S BODY
DUE TO HIS WELDING. DR. ROYAL ADDED THAT 50 PER CENT OF THE LEAD
WHEN ENTERING THE BODY THROUGH THE LUNGS IS ABSORBED AND RETAINED.
DR. ROYAL FELT THAT CLAIMANT WOULD HAVE TO AVOID HIS DIRECT EXPO
SURE AT WORK OR FIND OTHER EMPLOYMENT.

Two INDUSTRIAL HYGIENISTS FOR THE FUND TOOK AIR SAMPLES TO

DETERMINE HOW MUCH PARTICULATE WAS BEING RELEASED WHERE CLAIMANT
WORKED. THE TEST SHOWED THEM TO BE BELOW ACCEPTABLE STANDARDS,
HOWEVER, THERE WERE LEAD PARTICLES IN CLAIMANT'S WORK ENVIRONMENT.

In HIS DEPOSITION, DR. ROYAL INDICATES, BASED ON MEDICAL LITER

ATURE ON THE SUBJECT OF METAL TOXICITY AND HIS OWN EXPERIENCES, THAT
THE WORK ENVIRONMENT OF WELDERS IS A SOURCE OF LEAD CONTAMINATION
AND PRIMARILY AFFECTS MECHANICS AND WELDERS.

The referee foun that the me ical evi ence supporte the
DIAGNOSIS OF LEAD POISONING BUT WAS IT CAUSED BY CLAIMANT'S WORK?
ALTHOUGH THE TESTS BY THE FUND'S HYGIENISTS INDICATED THE LEVELS OF
LEAD PARTICLES AT THE WORK SITE WERE BELOW AVERAGE ACCEPTABLE STAN
DARDS, DR. ROYAL BELIEVED THAT THE ACCUMULATION CAN BUILD UP IN A
SITUATION OF CONSTANT EXPOSURE. THE REFEREE ACCORDED THE GREATEST
WEIGHT TO DR. ROYAL1 S OPINION.

The referee conclu e that claimant s lea poisoning was a
RESULT OF HIS WORK FOR MANY YEARS AS A WELDER FOR THE EMPLOYER AND
REMANDED THE CLAIM TO THE STATE ACCIDENT INSURANCE FUND.

The boar , on  e novo review, a opts the referee s or er.

ORDER

The ORDER OF THE REFEREE, DATED MAY 3 , 1 976, IS AFFIRMED.

Claimant s counsel is awar e as a reasonable attorney fee
FOR HIS SERVICES IN CONNECTION WITH BOARD REVIEW, THE SUM OF 4 00
DOLLARS PAYABLE BY THE STATE ACCIDENT INSURANCE FUND.
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CASE NO. 75-4511 SEPTEMBER 29, 1976 

IRfS SAWYER, CLAIMANT 
PAUL RASK, CLAIMANT'S ATTY, 

DEPT, OF JUSTICE, DEFENSE ATTY. 

REQUEST FOR REVIEW BY CLAIMANT 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE, 

CLAIMANT REQUESTS BOARD REVIEW OF THE REFEREE'S ORDER WHICH 

AWARDED 30 DEGREES FOR 20 PER CENT LOSS OF TH.E RIGHT LEG. CLAIMANT 

CONTENDS HER DISABILITY IS IN THE UNSCHEDULED AREA, 

CLAIMANT, A 5 9 YEAR OLD COOK, WAS WORK! NG THREE DAYS A WEEK 

AT THE TIME OF i-lER INJURY, SHE WORKED IN THE KITCHEN AND KEPT STRIK

ING HER RIGHT HIP ON A NAIL, ON ANOTHER OCCASION, CLAIMANT TESTIFIED, 

SHE SLIPPED ON SOME ICE AND FELL, BUT DID NO,T STRIKE HER HIP. DR. 

DAY DIAGNOSED RIGHT HIP BURSITIS, ANO CLAIMANT WAS TREATED CONSERVA

TIVELY BY INJECTIONS WHICH SEEMED TO HELP. 

ON MAY 2 0 , 1 9 7 5 

A LONG HISTORY OF PAIN 

DR, UTTERBACK EXAMINED CLAIMANT AND NOTED 

IN THE LATERAL RIG'.-JT HIP AREA. DR. UTTERBACK 

FOUND NO BONY PATHOLOGY, AFTER X-RAYS, BUT DID FIND TENDERNESS ABOUT 

TH.:C: RIGHT GREATER TROCHANTE R AND DIAGNOSED RIG~T TROCHANTER IC BUR-

SITIS, HE STATED THAT TYPICALLY THIS ENTITY IS DIFFICULT TO DEAL WITH 

AND TENDS TO PERSIST FOR PROLONGED PERIODS OF TIME, ESPECIALLY IN 

MIDDLE-AGED OVERWEIGHT WOMEN, 

ON JUNE 11, 1975 OR, BACHHUBER SAID THAT CLAIMANT WAS NOT 

RESPONDING TO CONSERVATIVE TREATMENT, HE FELT CLAIMANT HAO OTHER 

UNRELATED NON-MEDICAL FACTORS CONTRIBUTING TO HER COMPLAINTS. 

ON AUGUST 6, 1 975 THE ORTHOPAEDIC CONSULTANTS EXAMINED CLAIM

ANT ANO CONCURRED WITH THE PRIOR DIAGNOSIS, THEY FOUND CLAIMANT TO 

BE MEDICALLY STATIONARY ANO NEEDED JOB PLACEMENT, HER DISABILITY 

WAS RATED AS MILD AS RELATED TO HER LOSS OF FUNCTION OF HER HIP AND 

TO THIS INJURY. 

A DETERMINATION ORDER OF OCTOBER 10, 1975 GRANTED CLAIMANT 

TEMPORARY TOTAL DISABILITY COMPENSATION ONLY, 

A REPORT OF DR, DAY, DATED DECEMBER 1 5, 197 5, INDICATED THAT 

CLAIMANT 'WAS COMPLETELY DISABLED AND NOT ABLE TO RETURN TO WORK 

AS A COOK UNTIL HER B'.JRSITIS SUBSIDE �'• 

ON MARCH 3 1 , 197 6 THE ORTHOPAEDIC CONSULTANTS AGAIN EXAMINED 

CLAIMANT ANO REITERATED THEIR EARLIER OPINION. 

CLAIMANT ALSO SUFFERS FROM HYPOGLYCEMIA AND HYPERTENSIVE 

CARDIOVASCULAR DISEASE, NC:::ITHER IS WORK RELATED, 

THE REFEREE FOUND THAT CLAIMANT'S DISABILITY WAS TO HER LEG 

AND MUST BE RATED AS A SCHEDULED INJURY, THE ORTHOPAEDIC CONSULTANTS 

HAD RATED HER DISABILITY AS MILD AND THE REFEREE CONCLUDED Ti-lAT CLAIM

ANT'S LOSS OF FUNCTION WAS 2 0 PER CENT. HE GRANTED CLAIMANT AN 

AWARD OF 3 0 DEGREES, 

THE BOARD, ON DE NOVO REVIEW, ADOPTS THE REFEREE'S ORDER, 

THE MEDICAi_ EVIDENCE INDICATES THE DIAGNOSIS IS 'RIGHT TROCHANTERIC 

BURSITIS' AND TH='. TROCHANTER IS LOCATED IN THE OUTSIDE PART OF THE 

UPPER LEG, NOT IN THE PELVIS AREA, THEREFORE, CLAIMANT'S INJURY WAS 

NOT AN UNSCHEDULED DISABILITY. 
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WCB CASE NO. 75-4511 1976SEPTEMBER 29,

IRIS SAWYER, CLAIMANT
PAUL. RASK, CLAIMAN S A  Y.
DEP . OF JUS ICE, DEFENSE A  Y.
REQUES FOR REVIEW BY CLAIMAN 

Reviewe 
BY BOARD MEMBERS WILSON AND MOORE .

Claimant requests

AWARDED 3 0 DEGREES FOR
CONTENDS HER DISABILITY

BOARD REVIEW OF THE REFEREE'S ORDER WHICH
2 0 PER CENT LOSS OF THE RIGHT LEG. CLAIMANT
S IN THE UNSCHEDULED AREA.

Claimant, a 59 year ol cook, was working three  ays a week

AT THE TIME OF HER INJURY. SHE WORKED IN THE KITCHEN AND KEPT STRIK
ING HER RIGHT HIP ON A NAIL. ON ANOTHER OCCASION, CLAIMANT TESTIFIED,
SHE SLIPPED ON SOME ICE AND FELL, BUT DID NO,T STRIKE HER HIP. DR.
DAY DIAGNOSED RIGHT HIP BURSITIS, AND CLAIMANT WAS TREATED CONSERVA
TIVELY BY INJECTIONS WHICH SEEMED TO HELP.

On MAY 2 0 , 1 9 75 DR. UTTERBACK EXAMINED CLAIMANT AND NOTED

A LONG HISTORY OF PAIN IN THE LATERAL RIGHT HIP AREA. DR. UTTERBACK
FOUND NO BONY PATHOLOGY, AFTER X-RAYS, BUT DID FIND TENDERNESS ABOUT
THE RIGHT GREATER TROCHANTER AND DIAGNOSED RIGHT TROCHANTERIC BUR
SITIS. HE STATED THAT TYPICALLY THIS ENTITY IS DIFFICULT TO DEAL WITH
AND TENDS TO PERSIST FOR PROLONGED PERIODS OF TIME, ESPECIALLY IN
MIDDLE-AGED OVERWEIGHT WOMEN.

On JUNE 1 1 , 1 9 7 5 DR. BACHHUBER SAID THAT CLAIMANT WAS NOT

RESPONDING TO CONSERVATIVE TREATMENT, HE FELT CLAIMANT HAD OTHER
UNRELATED NON-MEDICAL FACTORS CONTRIBUTING TO HER COMPLAINTS.

On AUGUST 6, 1 9 7 5 THE ORTHOPAEDIC CONSULTANTS EXAMINED CLAIM

ANT AND CONCURRED WITH THE PRIOR DIAGNOSIS. THEY FOUND CLAIMANT TO
BE MEDICALLY STATIONARY AND NEEDED JOB PLACEMENT. HER DISABILITY
WAS RATED AS MILD AS RELATED TO HER LOSS OF FUNCTION OF HER HIP AND
TO THIS INJURY.

A DETERMINATION ORDER OF OCTOBER 1 0 , 1 9 7 5 GRANTED CLAIMANT

TEMPORARY TOTAL DISABILITY COMPENSATION ONLY.

A REPORT OF DR. DAY, DATED DECEMBER 1 5 , 1 9 7 5 , INDICATED THAT
CLAIMANT 'WAS COMPLETELY DISABLED AND NOT ABLE TO RETURN TO WORK
AS A COOK UNTIL HER BURSITIS SUBSIDED'.

On MARCH 3 1 , 1 976 THE ORTHOPAEDIC CONSULTANTS AGAIN EXAMINED

CLAIMANT AND REITERATED THEIR EARLIER OPINION.

Claima t also suffers from hypoglycemia a d hyperte sive
CARDIOVASCULAR DISEASE, NEITHER IS WORK RELATED.

The referee foun that claimant's  isability was to her leg

AND MUST BE RATED AS A SCHEDULED INJURY. THE ORTHOPAEDIC CONSULTANTS
HAD RATED HER DISABILITY AS MILD AND THE REFEREE CONCLUDED THAT CLAIM
ANT' S LOSS OF FUNCTION WAS 2 0 PER CENT. HE GRANTED CLAIMANT AN
AWARD OF 3 0 DEGREES.

The BOARD, ON DE NOVO REVIEW, ADOPTS THE REFEREE'S ORDER.
THE MEDICAL EVIDENCE INDICATES THE DIAGNOSIS IS RIGHT TROCHANTERIC
BURSITIS AND THE TROCHANTER IS LOCATED IN THE OUTSIDE PART OF THE
UPPER LEG, NOT IN THE PELVIS AREA, THEREFORE, CLAIMANT'S INJURY WAS
NOT AN UNSCHEDULED DISABILITY.
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THE ORDER OF THE REFEREE, DATED MAY 14, 1976, IS AFFIRMED. 

WCB CASE NO. 76-305 

KATHLEEN STEINKE, CLAIMANT 
JAN BAISCH, CLAIMANT'S ATTY. 
ROGER LUEDTKE 0 DEFENSE ATTY. 
REQUEST FOR REVIEW BY EMPLOYER 

SEPTEMBER 29, 1976 

REVIEWED BY B·'.JARD MEMBERS MOORE AND PHILLIPS. 

THE EMPLOYER REQUESTS BOARD REVIEW OF THE REFEREE'S ORDER 
WHICH GRANTED CLAIMANT 5 7 • 6 DEGREES FOR 3 0 PER CENT LOSS OF THE 

RIGHT ARM. 

CLAIMANT, A BAKERY WORKER, INJURED HER RIGHT ARM ON NOVEMBER 
27 1 1974, THE INJURY WAS DIAGNOSED AS RADIO-HUMERAL TENDONITIS RIGHT, 
CALCIFIC. 

ON DECEMBER 30, 1974 DR 0 CASE STATED CLAIMANT HAD ACUTE EPI
CONDYLITIS INVOLVING THE RIGHT LATERAL HUMERAL EPICONDVLE. 

0N JANUARY 14, 1975 DR 0 MUELLER FOUND DEFINITE LOCALIZED TEN
DERNESS AT THE RADIOHUMERAL JOINT AND TENDERNESS ALONG THE LATERAL 

HUMERAL EPICO~DYLE. EXTENSION OF FINGERS ANO WRIST AGAINST RESIS
TANCE INCREASED THE PAIN. 

A DETERMINATION ORDER OF DECEMBER 2 6, 1975 GRANTED CLAIMANT 

9 • 6 DEGREES FOR 5 PER CENT LOSS OF THE RIGHT ARM. 

DR. GRIPEKOVEN, IN HIS REPORT OF MARCH 8, 1976, FOUND RESIDUAL 
PROBLEMS SECONDARY TO THE INDUSTRIAL INJURY WITH RESIDUAL DISCOMFORT. 
THERE ALSO WAS A BONE SPUR ON THE LATERAL EPICONDYLE. 

CLAIMANT TESTIFIED SHE HAS POOR GRIP, AND LACKS 1 0 PER CENT 
COMPLETE EXTENSION. IF SHE STRIKES HER ELBOW SHE HAS TINGLING DOWN 
HER RIGHT ARM AND SHARP PAIN. 

THE REFEREE FOUND THAT CLAIMANT'S DISABILITY WAS IN EXCESS OF 
THAT PREVIOUSLY GRANTED AND, BASED UPON LOSS OF FUNCTION OF THE ARM, 
GRANTED HER 5 7 • 6 DEGREES FOR 3 0 PER CENT LOSS OF THE RIGHT ARM. 

THE BOARD, ON DE NOVO REVIEW, CONCURS WITH THE REFEREE'S ORDER. 

ORDER 

THE ORDER OF THE REFEREE I DATED MAY 2 0 1 197 6, IS AFFIRMED. 

CLAIMANT'S COUNSEL IS GRANTED AS A REASONABLE ATTORNEY FEE 
FOR HIS SERVICES IN CONNECTION WITH BOARD REVIEW, THE SUM OF_300 
DOLLARS PAVA13LE BY THE EMPLOYER. 
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ORDER
The ORDER OF  HE REFEREE, DA ED MAY 1 4 , 1 9 76, IS AFFIRMED.

WCB CASE NO. 76-305 SEPTEMBER 29, 1976

KATHLEEN STEINKE, CLAIMANT
JAN BAISCH, CLAIMANT S ATTY.
ROGER LUEDTKE, DEFENSE ATTY.
REQUEST FOR REVIEW BY EMPLOYER

Reviewe by boar members moore an Phillips.

The employer requests boar review of the referee s or er

WHICH GRAN ED CLAIMAN 57,6 DEGREES FOR 3 0 PER CEN LOSS OF  HE
RIGH ARM.

Claimant, a bakery worker, injure her right arm on November
2 7 , 1 9 74 , THE INJURY WAS DIAGNOSED AS RADIO-HUMERAL TENDONITIS RIGHT,
CALCIFIC.

On DECEMBER 3 0 , 1 97 4 DR. CASE STATED CLAIMANT HAD ACUTE EPI

CONDYLITIS INVOLVING THE RIGHT LATERAL HUMERAL EP1CONDYLE.

On JANUARY 1 4, 1 97 5 DR. MUELLER FOUND DEFINITE LOCALIZED TEN

DERNESS AT THE RADIOHUMERAL JOINT AND TENDERNESS ALONG THE LATERAL
HUMERAL EPICONDYLE. EXTENSION OF FINGERS AND WRIST AGAINST RESIS
TANCE INCREASED THE PAIN.

A DETERMINATION ORDER OF DECEMBER 2 6 , 1 9 7 5 GRANTED CLAIMANT

9.6 DEGREES FOR 5 PER CENT LOSS OF THE RIGHT ARM.

Dr. GRIPEKOVEN, IN HIS REPORT OF MARCH 8 , 1 9 76 , FOUND RESIDUAL

PROBLEMS SECONDARY TO THE INDUSTRIAL INJURY WITH RESIDUAL DISCOMFORT
THERE ALSO WAS A BONE SPUR ON THE LATERAL EPICONDYLE.

Claimant testifie she has poor grip, an lacks i o per cent
COMPLETE EXTENSION. IF SHE STRIKES HER ELBOW SHE HAS TINGLING DOWN
HER RIGHT ARM AND SHARP PAIN.

The referee foun that claimant s  isability was in excess of
 HA PREVIOUSLY GRAN ED AND, BASED UPON LOSS OF FUNC ION OF  HE ARM,
GRAN ED HER 57.6 DEGREES FOR 30 PER CEN LOSS OF  HE RIGH ARM.

The boar , on  e novo review, concurs with the referee s or er

ORDER

The ORDER OF THE REFEREE, DATED MAY 20, 1 976 , IS AFFIRMED.

Claimant s counsel is grante as a reasonable attorney fee
FOR HIS SERVICES IN CONNECTION WITH BOARD REVIEW, THE SUM OF 300
DOLLARS PAYABLE BY THE EMPLOYER.
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CASE NO. 75-4 795 

ALBERT WOOD, CLAIMANT 
KENNETH BOURNE, CLAIMANT'S ATTY• 

DEPT. OF JUSTICE, DEFENSE ATTY. 

AMENDED ORDER ON REVIEW 

SEPTEMBER 29, 1976 

REVIEWED BY BOARD MEMBERS WILSON, MOORE AND PHILLIPS. 

0N SEPTEMBER 1 6, 1976 THE BOARD ISSUED ITS ORDER ON REVIEW 

ON THE ABOVE ENTITLED MATTER. THE 'ORDER' PORTION THEREOF STATED 

THAT THE ORDER OF THE REFEREE, DATED MARCH 9, 1 9 7 6, WAS REVERSED. 

IT WAS THE BOARD'S INTENTION TO REVERSE: GNLY THAT PART OF THE 

REFEREE'S ORDER WHICH REVERSED THE DENIAL BY THE STATE ACCIDENT 

INSURANCE FUND AS IT AFFECTED CHAPPELL SPEARS MOBILE HOMES AND 

REMANDED THE CLAIMANT'S CLAIM AGAINST THAT EMPLOYER TO THE FUND 

FOR ACCEPTANCE AND PAYMENT OF COMPENSATION AS PROVIDED BY LAW. 

THEREFORE, THE 'ORDER' PORTION OF THE ORDER ON REVIEW ENTERED 

SEPTEMBER 16, 1976 IN THE ABOVE ENTITLED MATTER, IS AMENDED TO 

READ AS FOLLOWS -

' THE PORTION OF THE REFEREE'S ORDER, DATED MARCH 9, 

1976 1 WHICH AFFIRMED THE DENIAL BY THE STATE ACCIDENT 

INSURANCE FUND OF CLAIMANT' 5 CLAIM AS IT RELATED TO 

THE VOCATIONAL REHABILITATION DIVISION AND TO THE 

TECHNICAL TRAINING SERVICE 15 AFFIRMED AND THAT PORTION 

WHICH REVERSED THE DENIAL BY THE STATE ACCIDENT INSUR

ANCE FUND AS IT RELATED TO CHAPPELL SPEARS MOBILE 

HOME AND REMANDED THE CLAIMANT'S CLAIM AGAINST THAT 

EMPLOYER TO IT FOR ACCEPTANCE AND PAYMENT OF COMPEN

SATION AS PROVIDED BY LAW IS REVERSED.' 

CLAIM NO. EC 153101 

ROBERT T. WILSON, CLAIMANT 
ROBERT HALEY, CLAIMANT'S ATTY. 

DEPT. OF JUSTICE, DEFENSE ATTY. 

OWN MOTION REMANDING FOR HEARING 

SEPTEMBER 29, 1976 

0N OCTOBEI'? 11, 1 968 CLAIMANT SUFFERED A COMPENSABLE INJURY 

WHILE EMPLOYED BY OREGON LAUNDRY, WHOSE WORKMEN'S COMPENSATION 

COVERAGE WAS FURNISHED BY THE STATE ACCIDENT INSURANCE FUND. THE 

CLAIM WAS INITIALLY CLOSED BY A DETERMINATION ORDER DATED FEBRUARY 

1 0, 1971 WHICH AWARDED CLAIMANT COMPENSATION FOR TEMPORARY TOTAL 

DISABILITY AND TEMPORARY PARTIAL DISABILITY BUT NO AWARD FOR PERMA

NENT PARTIAL DISABILITY. CLAIMANT'S AGGRAVATION RIGHTS EXPIRED ON 

FEBRUARY 1 0, 197G • 

ON APRIL 22, 1976 THE BOARD RECEIVED A REQUEST FROM CLAIMANT'S 

ATTORNEY. ROBERT K 0 HALEY, THAT THE BOARD EXERCISE ITS OWN MOTION 

JURISDICTION, PURSUANT TO ORS 656,278, AND REOPEN CLAIMANT'S CL.AIM. 

MEDICAL. REPORTS WERE RECEIVED IN SUPPORT OF THE REQUEST FROM DR. 

THOMAS L. 0 GRITZKA, DATED MARCH 3 1 , 197 6 AND JUNE 2 9 1 197 6 • IN THE 

LATEST REPORT DR. GRITZKA INDICATED THAT NEITHER DR. ECKHART, WHO 

HAD EXAMINED CLAIMANT IN 1972 1 DR. STOL.ZBERG, WHO HAD MADE A NEU

ROLOGICAL. EVALUATION OF CLAIMANT IN 197 6, NOR HIMSELF WERE ABL.E TO 

DISCOVER ANY OTHER INJURIES WHICH MIGHT ACCOUNT FOR THE CLAIMANT'S 

SHOULDER GIRDLE AND ARM PAIN. DR. GRITZKA FURTHER STATED THAT AL.L 
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WCB CASE NO. 75-4795 SEPTEMBER 29, 1976

ALBERT WOOD, CLAIMANT
KENNETH BOURNE, CLAIMANT'S ATTY.
DEPT. OP JUSTICE, DEFENSE ATTY.
AMENDED ORDER ON REVIEW

Reviewe by boar members wilson, moore an Phillips.

On SEPTEMBER 1 6 , 1 9 76 THE BOARD ISSUED ITS ORDER ON REVIEW
ON THE ABOVE ENTITLED MATTER. THE 'ORDER1 PORTION THEREOF STATED
THAT THE ORDER OF THE REFEREE, DATED MARCH 9, 1 9 76 , WAS REVERSED.
IT WAS THE BOARD1 S INTENTION TO REVERSE ONLY THAT PART OF THE
REFEREE'S ORDER WHICH REVERSED THE DENIAL BY THE STATE ACCIDENT
INSURANCE FUND AS IT AFFECTED CHAPPELL SPEARS MOBILE HOMES AND
REMANDED THE CLAIMANT'S CLAIM AGAINST THAT EMPLOYER TO THE FUND
FOR ACCEPTANCE AND PAYMENT OF COMPENSATION AS PROVIDED BY LAW.

Therefore, the 'order' portio of the order o review e tered
SEPTEMBER 1 6 , 1 9 76 , IN THE ABOVE ENTITLED MATTER, IS AMENDED TO
READ AS FOLLOWS

'THE PORTION OF THE REFEREE'S ORDER, DATED MARCH 9,
1 9 7 6 , WHICH AFFIRMED THE DENIAL BY THE STATE ACCIDENT
INSURANCE FUND OF CLAIMANT'S CLAIM AS IT RELATED TO
THE VOCATIONAL REHABILITATION DIVISION AND TO THE
TECHNICAL TRAINING SERVICE IS AFFIRMED AND THAT PORTION
WHICH REVERSED THE DENIAL BY THE STATE ACCIDENT INSUR
ANCE FUND AS IT RELATED TO CHAPPELL SPEARS MOBILE
HOME AND REMANDED THE CLAIMANT'S CLAIM AGAINST THAT
EMPLOYER TO IT FOR ACCEPTANCE AND PAYMENT OF COMPEN
SATION AS PROVIDED BY LAW IS REVERSED.

CLAIM NO. EC 153101 SEPTEMBER 29, 1976

ROBERT T. WILSON, CLAIMANT
ROBERT HALEY, CLAIMANT1 S ATTY.
DEPT. OF JUSTICE, DEFENSE ATTY.
OWN MOTION REMANDING FOR HEARING

On OCTOBER 1 1, 1 9 6 8 CLAIMANT SUFFERED A COMPENSABLE INJURY
WHILE EMPLOYED BY OREGON LAUNDRY, WHOSE WORKMEN'S COMPENSATION
COVERAGE WAS FURNISHED BY THE STATE ACCIDENT INSURANCE FUND. THE
CLAIM WAS INITIALLY CLOSED BY A DETERMINATION ORDER DATED FEBRUARY
10, 1971 WHICH AWARDED CLAIMANT COMPENSATION FOR TEMPORARY TOTAL
DISABILITY AND TEMPORARY PARTIAL DISABILITY BUT NO AWARD FOR PERMA
NENT PARTIAL DISABILITY. CLAIMANT'S AGGRAVATION RIGHTS EXPIRED ON
FEBRUARY 10, 1976.

On APRIL 22, 1 9 76 THE BOARD RECEIVED A REQUEST FROM CLAIMANT'S

ATTORNEY, ROBERT K. HALEY, THAT THE BOARD EXERCISE ITS OWN MOTION
JURISDICTION, PURSUANT TO ORS 6 5 6 . 2 7 8 , AND REOPEN CLAIMANT'S CLAIM.
MEDICAL REPORTS WERE RECEIVED IN SUPPORT OF THE REQUEST FROM DR.
THOMAS L. GRIT2KA, DATED MARCH 31, 1976 AND JUNE 29, 1976. IN THE
LATEST REPORT DR. GRITZKA INDICATED THAT NEITHER DR. ECKHART, WHO
HAD EXAMINED CLAIMANT IN 1 9 72 , DR. STOLZBERG, WHO HAD MADE A NEU
ROLOGICAL EVALUATION OF CLAIMANT IN 1 97 6, NOR HIMSELF WERE ABLE TO
DISCOVER ANY OTHER INJURIES WHICH MIGHT ACCOUNT FOR THE CLAIMANT'S
SHOULDER GIRDLE AND ARM PAIN. DR. GRITZKA FURTHER STATED THAT ALL
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HAD NOTED THAT THERE IS A MAJOR DIFFICULTY COMMUNICATING 
WITH CLAIMANT AND THAT AN ACCURATE HISTORY WAS DIFFICULT TO OBTAIN. 

PRESUMING, HOWEVER, THAT ALL EXAMINERS HAD OBTAINED AN ACCURATE 
HISTORY WHICH INDICATES THAT THE CLAIMANT WAS HAVING NO DIFFICULTY 
WITH HIS LEFT ARM AND SHOULDER PRIOR TO HIS INDUSTRIAL INJURY OF 1968, 
THEN CLAIMANT' 5 PRESENT SYMPTOMS WERE PROBABLY ATTRIBUTABLE TO 

THAT ACCIDENT• 

THE STATE ACCIDENT INSURANCE FUND WAS ADVISED OF THE REQUEST 
AND ASKED TO SUBMIT ITS POSITION WITH RESPECT THERETO WITHIN 2 0 DAYS. 
ON JULY 23, 1976 THE FUND RESPONDED, STATING THAT IT HAD BEEN INFORMED 
THAT CLAIMANT HAD INJURED HIS BACK ON JULY 1 9, 1975 AND HAD FILED A 
CLAIM THEREFORE AGAINST THE EMPLOYER, OPERA HOUSE LAUNDRY, AND ITS 
CARRIER, FIREMAN·, 5 FUND INSURANCE COMPANY. AT THAT THE TIME THE 
FUND DID NOT HAVE ANY ADDITIONAL INFORMATION WITH RESPECT TO THE 
AL.LEGE � INJURY OF JULY 1 9 1 197 5 BUT STATED IT APPARENTLY WAS THE 
REASON FOR CLAIMANT' 5 CECESSION OF WORK 0 

0N SEPTEMBER 1 , 197 6 THE FUND AGAIN RESPONDED, STATING, AFTER 
AN INVESTIGATION, THAT CLAIMANT HAD FILED CLAIM FOR THE JULY, 1 975 
INJURY AND, AFTER THE DENIAL THEREOF, HAD REQUESTED A HEARING. IT 
STATED THAT ACCORDING TO CLAIMANT'S PRESENT EMPLOYER, CLAIMANT HAD 
BEEN ABLE TO PERFORM HIS WORK SATISFACTORILY WITHOUT ANY BACK COM
PLAINT OR VISIBLE LIMITATIONS UNTIL THE JULY, 1 975 EPISODE AND IT 
DENIED FURTHER RESPONSIBILITY FOR CLAIMANT' 5 OCTOBER 11, 1968 CLAIM. 

THE BOARD HAS NOW BEEN ADVISED BY CLAIMANT' 5 ATTORNEY THAT 
THE RE QUE ST FOR HEARING BASED ON THE JULY, 197 5 INCIDENT HAS BEEN 1 

SETTLED BY A STIPULATION ANO ORDER OF DISMISSAL (WCB CASE N0 0 76-1705), 

THE EVIDENCE BEFORE THE BOARD, AT THE PRESENT TIME, 15 NOT 
SUFFICIENT FOR IT TO DETERMINE WHETHER OR NOT CLAIMANT' 5 PRESENT 

CONDITION 15 CAUSA'-LY RELATED TO HIS OCTOBER 11, 1968 INJURY, THERE
FORE, THE MATTER 15 REFERRED TO THE HEARl1NGS DIVISION WITH INSTRUCTIONS 
TO HOLD A HEARING_AND TAKE EVIDENCE ON THIS ISSUE, UPON CONCLUSION 
OF THS HEARING, THE REFEREE SHALL CAUSE A TRANSCRIPT OF THE PROCEED
ING TO BE PREPARED AND SUBMITTED TO THE BOARD TOGETHER WITH HIS 
RECOMMENDATIONS. 

SAIF CLAIM NO. BC 203705 

VIRGIL FOSTER, CLAIMANT 
DEPT. OF JUSTICE, DEFENSE ATTY, 
OWN MOTION DETERMINATION 

SEPTEMBER 29, 1976 

CLAIMANT WAS COMPENSABLY INJURED ON AUGUST 19, 1969 WHEN HE 
WAS STRUCK IN THE LOW BACK BY A FALLING SNAG. ON SEPTEMBER 6, 196 9 
DR. RADEMACHER DIAGNOSED MULTIPLE ABRASIONS AND CONTUSION, CLAIMANT 

WAS RELEASED TO WORK ON SEPTEMBER 2 3, 196 9 WITH NO PERMANENT 
IMPAIRMENT. 

A DETERMINATION ORDER OF DECEMBER 15, 1969 GRANTED CLAIMANT 
TEMPORARY TOTAL DISABILITY COMPENSATION ONLY. 

THE CLAIM WAS REOPENED ON DECEMBER 27, 1969 FOR HOSPITALIZA
TION AND FURTHER TREATMENT FOR CLAIMANT BY OR 0 GUYER. ON DECEMBER 
31, 196 9 DR. GUYER DIAGNOSED A POSSIBLE HERNIATED LUMBAR DISC. IN 
HIS CLOSING REPORT OF OCTOBER 20, 1970 DR. GUYER INDICATED HIS DIAG
NOSIS REMAINED THE SAME BUT THAT CLAIMANT HAD RETURNED TO WORK AND 

NO FURTHER TREATMENT WAS BEING OFFERED, 
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EXAMINERS HAD NOTED THAT THERE IS A MAJOR DIFFICULTY COMMUNICATING
WITH CLAIMANT AND THAT AN ACCURATE HISTORY WAS DIFFICULT TO OBTAIN.
PRESUMING, HOWE ER, THAT ALL EXAMINERS HAD OBTAINED AN ACCURATE
HISTORY WHICH INDICATES THAT THE CLAIMANT WAS HA ING NO DIFFICULTY
WITH HIS LEFT ARM AND SHOULDER PRIOR TO HIS INDUSTRIAL INJURY OF 1 96 8 ,
THEN CLAIMANT S PRESENT SYMPTOMS WERE PROBABLY ATTRIBUTABLE TO
THAT ACCIDENT.

The STATE ACCIDENT INSURANCE FUND WAS AD ISED OF THE REQUEST
AND ASKED TO SUBMIT ITS POSITION WITH RESPECT THERETO WITHIN 20 DAYS.
ON JULY 2 3 , 1 9 7 6 THE FUND RESPONDED, STATING THAT IT HAD BEEN INFORMED
THAT CLAIMANT HAD INJURED HIS BACK ON JULY 1 9, 1 9 7 5 AND HAD FILED A
CLAIM THEREFORE AGAINST THE EMPLOYER, OPERA HOUSE LAUNDRY, AND ITS
CARRIER, FIREMAN1 S FUND INSURANCE COMPANY. AT THAT THE TIME THE
FUND DID NOT HA E ANY ADDITIONAL INFORMATION WITH RESPECT TO THE
ALLEGED INJURY OF JULY 1 9 , 1 9 7 5 BUT STATED IT APPARENTLY WAS THE
REASON FOR CLAIMANT’ S CECESSION OF WORK.

On SEPTEMBER 1 , 1 9 7 6 THE FUND AGAIN RESPONDED, STATING, AFTER
AN IN ESTIGATION, THAT CLAIMANT HAD FILED CLAIM FOR THE JULY, 1975
INJURY AND, AFTER THE DENIAL THEREOF, HAD REQUESTED A HEARING. IT
STATED THAT ACCORDING TO CLAIMANT S PRESENT EMPLOYER, CLAIMANT HAD
BEEN ABLE TO PERFORM HIS WORK SATISFACTORILY WITHOUT ANY BACK COM
PLAINT OR  ISIBLE LIMITATIONS UNTIL THE JULY, 1 97 5 EPISODE AND IT
DENIED FURTHER RESPONSIBILITY FOR CLAIMANT S OCTOBER 1 1 , 1 96 8 CLAIM.

The boar has now been a vise by claimant's attorney that

THE REQUEST FOR HEARING BASED ON THE JULY, 1 975 INCIDENT HAS BEEN
SETTLED BY A STIPULATION AND ORDER OF DISMISSAL (WCB CASE NO. 7 6 -1 7 0 5 ),

The evi ence before the boar , at the present time, is not
SUFFICIENT FOR IT TO DETERMINE WHETHER OR NOT CLAIMANT S PRESENT
CONDITION IS CAUSALLY RELATED TO HIS OCTOBER II, 1 96 8 INJURY, THERE
FORE, THE MATTER IS REFERRED TO THE HEARINGS DI ISION WITH INSTRUCTIONS
TO HOLD A HEARING AND TAKE E IDENCE ON THIS ISSUE. UPON CONCLUSION
OF THE HEARING, THE REFEREE SHALL CAUSE A TRANSCRIPT OF THE PROCEED
ING TO BE PREPARED AND SUBMITTED TO THE BOARD TOGETHER WITH HIS
RECOMMENDATIONS.

SAIF CLAIM NO. BC 203705 SEPTEMBER 29, 1976

VIRGIL FOSTER, CLAIMANT
DEPT. OF JUSTICE, DEFENSE ATTY.
OWN MOTION DETERMINATION

Claimant was compensably injure on august 1 9 , 1 9 6 9 when he

WAS STRUCK IN THE LOW BACK BY A FALLING SNAG. ON SEPTEMBER 6, 196 9
DR. RADEMACHER DIAGNOSED MULTIPLE ABRASIONS AND CONTUSION. CLAIMANT
WAS RELEASED TO WORK ON SEPTEMBER 2 3 , 1 9 6 9 WITH NO PERMANENT
IMPAIRMENT.

A DETERMINATION ORDER OF DECEMBER 1 5 , 1 96 9 GRANTED CLAIMANT
TEMPORARY TOTAL DISABILITY COMPENSATION ONLY.

THE CLAIM WAS REOPENED ON DECEMBER 2 7 , 1 9 6 9 FOR HOSPITALIZA
TION AND FURTHER TREATMENT FOR CLAIMANT BY DR. GUYER. ON DECEMBER
3 1 , 1 9 6 9 DR. GUYER DIAGNOSED A POSSIBLE HERNIATED LUMBAR DISC. IN
HIS CLOSING REPORT OF OCTOBER 2 0 , 1 97 0 DR. GUYER INDICATED HIS DIAG
NOSIS REMAINED THE SAME BUT THAT CLAIMANT HAD RETURNED TO WORK AND
NO FURTHER TREATMENT WAS BEING OFFERED.
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SECOND DETERMINATION ORDER OF OCTOBER 30, 1970 GRANTED 
CLAIMANT FURTHER TEMPORARY TOTAL DISABILITY COMPENSATION AND GRANTED 
AN AWARD OF PERMANENT PARTIAL DISABILITY FOR 2 0 PER CENT UNSCHEDULED 
LOW BACK DISABILITY. 

CLAIMANT APPEALED THE SECOND DETERMINATION ORDER AND, AFTER 
A HEARING, AN OPINION AND ORDER, DATED SEPTEMBER 2 2, 1971, GRANTED 
CLAIMANT AN ADDITIONAL AWARD FOR 30 PER CENT FOR A TOTAL AWARD OF 
50 PER CENT FOR UNSCHEDULED DISABILITY. THIS AWARD WAS ULTIMATELY 
AFFIRMED BY THE CIRCUIT COURT ON APRIL 1 0, 19 72 • 

ON JANUARY 2., 197 5 DR. TAYLOR REQUESTED CLAIMANT" S CLAIM BE 
REOPENED FOR FURTHER TREATMENT. THE CLAIM WAS REOPENED JULY 2 3, 
1975 0 CLAIMANT WAS HOSPITALIZED WITH A DIAGNOSIS OF OSTEOARTHRITIS 
OF L4 -5 -:-51 AND, ON JULY 2 8, 197 5, A LUMBAR FUSION WAS PERFORMED 
AT THESE LEVELS 0 

0N AUGUST 23, 1 976 DR 0 TAYLOR REPORTED CLAIMANT'S CONDITION 
WAS STABLE, HIS PERMANENT PHYSICAL RESIDUALS WERE RATED AT 1 5 PER 
CENT OF THE WHOLE MAN. 

0N SEPTEMBER 1, 1976 THE STATE ACCIDENT INSURANCE FUND RE
QUESTED A DETERMINATION. THE ~VALUATION DIVISION RECOMMENDED GRANT
ING CLAIMANT TEMPORARY TOTAL DISABILITY COMPENSATION FROM JULY 2 3, 
197 5 THROUGH AUGUST 2 3, 1 9 76, LESS Tl ME WORKED, BUT NO ADDITIONAL 
AWARD FOR PERMANENT PARTIAL DISABILITY. CLAIMANT HAS BEEN ADE
QUATEl.,.Y COMPENSATED BY HIS PRIOR AWARD OF 5 0 PER CENT PERMANENT 
PARTIAL DISABILITY FOR ANY LOSS OF WAGE EARNING CAPACITY. 

ORDER 

THE CLAIMANT IS HEREBY GRANTED TEMPORARY TOTAL DISABILITY 
COMPENSATION FROM JULY 2 3, 197 5 THROUGH AUGUST 2 3, 1976, LESS Tl ME 
WORKED 0 

WCB CASE NO. 74-3032 

WILLIAM CASEY, CLAIMANT 
WILLIAM MANSFIELD, CLA,IMANT' S ATTY. 
JAMES SUTHERLAND, DEFENSE ATTY. 
ORDER OF DISMISSAL 

SEPTEMBER 29, 1976 

0N AUGUST 4, 1 976 A REFEREE'S OPINION AND ORDER WAS ISSUED IN 
THE ABOVE ENTITLED CASE. 

0N SEPTEMBER 4, 1 976 THE CLAIMANT'S ATTORNEY REQUESTED BOARD 
REVIEW. 

MORE THAN 3 0 DAYS ELAPSED BETWEEN THE MAILING OF THE REFEREE'S 
ORDER AND THE FILING OF THE REQUEST FOR REVIEW, THE REFEREE'S ORDER 

HAS BECOME Fl NAL BY OPERATION OF LAW IN ACCORDANCE WITH ORS 6 5 6. 2 8 9 
(3) AND THE CLAIMANT'S REQUEST FOR REVIEW SHOULD BE DISMISSED. 

IT IS so ORDERED. 
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A SECOND DETERMINATION ORDER OF OCTOBER 30, 1970 GRANTED

CLAIMANT FURTHER TEMPORARY TOTAL DISABILITY COMPENSATION AND GRANTED
AN AWARD OF PERMANENT PARTIAL DISABILITY FOR 2 0 PER CENT UNSCHEDULED
LOW BACK DISABILITY.

Claima t appealed the seco d determi atio order a d, after
A HEARING, AN OPINION AND ORDER, DATED SEPTEMBER 2 2 , 1 97 1 , GRANTED
CLAIMANT AN ADDITIONAL AWARD FOR 3 0 PER CENT FOR A TOTAL AWARD OF
5 0 PER CENT FOR UNSCHEDULED DISABILITY. THIS AWARD WAS ULTIMATELY
AFFIRMED BY THE CIRCUIT COURT ON APRIL 1 0 , 1 9 72 .

On JANUARY 2 , 1 9 7 5 DR. TAYLOR REQUESTED CLAIMANT' S CLAIM BE

REOPENED FOR FURTHER TREATMENT. THE CLAIM WAS REOPENED JULY 23,
1 97 5 . CLAIMANT WAS HOSPITALIZED WITH A DIAGNOSIS OF OSTEOARTHRITIS
OF L4 5 -SI AND, ON JULY 2 8 , 1 9 7 5 , A LUMBAR FUSION WAS PERFORMED
AT THESE LEVELS.

On AUGUST 2 3 , 1 9 76 DR. TAYLOR REPORTED CLAIMANT'S CONDITION

WAS STABLE, HIS PERMANENT PHYSICAL RESIDUALS WERE RATED AT 1 5 PER
CENT OF THE WHOLE MAN.

On SEPTEMBER 1 , 1 9 7 6 THE STATE ACCIDENT INSURANCE FUND RE

QUESTED A DETERMINATION. THE EVALUATION DIVISION RECOMMENDED GRANT
ING CLAIMANT TEMPORARY TOTAL DISABILITY COMPENSATION FROM JULY 23,
1 97 5 THROUGH AUGUST 2 3, 1 9 76 , LESS TIME WORKED, BUT NO ADDITIONAL
AWARD FOR PERMANENT PARTIAL DISABILITY. CLAIMANT HAS BEEN ADE
QUATELY COMPENSATED BY HIS PRIOR AWARD OF 50 PER CENT PERMANENT
PARTIAL DISABILITY FOR ANY LOSS OF WAGE EARNING CAPACITY.

ORDER
The claimant is hereby grante temporary total  isability

COMPENSATION FROM JULY 2 3 , 1 97 5 THROUGH AUGUST 2 3 , 1 9 7 6 , LESS TIME
WORKED.

WCB CASE NO. 74-3032 SEPTEMBER 29, 1976

WILLIAM CASEY, CLAIMANT
WILLIAM MANSFIELD, CLAIMANT' S ATTY.
JAMES SUTHERLAND, DEFENSE ATTY.
ORDER OF DISMISSAL

On AUGUST 4 , 1 9 7 6 A REFEREE1 S OPINION AND ORDER WAS ISSUED IN

THE ABOVE ENTITLED CASE.

On SEPTEMBER 4 , 1 97 6 THE CLAIMANT'S ATTORNEY REQUESTED BOARD

REV IEW.

More than 30  ays elapse between the mailing of the referee's
ORDER AND THE FILING OF THE REQUEST FOR REVIEW. THE REFEREE'S ORDER
HAS BECOME FINAL BY OPERATION OF LAW IN ACCORDANCE WITH ORS 6 5 6.2 89
(3) AND THE CLAIMANT'S REQUEST FOR REVIEW SHOULD BE DISMISSED.

It is so or ere .
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CASE NO. 75-4410 SEPTEMBER 29, 1976 

BELVA J. KUHL, CLAIMANT 
STIPULATION AND ORDER OF DETERMINATION 

THE ABOVE ENTITLED MATTER IS PENDING BEFORE THE WORKMEN'S 
COMPENSATION BOARD ON CLAIMANT'S REQUEST FOR BOARD REVIEW OF THE 

OPINION AND ORDER ENTERED MARCH 26 • 1976, BY RAYMOND S. DANNER, 

REFEREE, HEARINGS DIVISION, WORKMEN'S COMPENSATION BOARD -- AND 

THE CLAIMANT HAS ACTED BY AND THROUGH DAVID c. HUAGEBERG 
OF MARSH, MARSH AND HAUGEBERG, HER ATTORNEYS, AND THE EMPLOYER 
AND CARRIER HAVE ACTED BY AND THROUGH GARY G 0 JONES OF RHOTEN, 

RHOTEN AND SPEERSTRA, THE lR ATTORNEYS - AND 

IT APPEARS FROM THE RECORDS AND FILES HEREIN THAT CLAIMANT 

SUSTAINED A COMPENSABLE INJURY TO HER LOW BACK IN OCTOBER, 1 96 9, 

THAT THE CLAIM WAS ACCEPTED BY THE CARRIER, THE CLAIM WAS INITIALLY 
'CLOSED' BY THE WORKMEN'S COMPENSATION BOARD'S DETERMINA'T'ION ORDER 

DATED NOVEMBER ·1 6 • t 97 0 • WHICH AWARDED CLAIMANT TEMPORARY TOTAL 
DISABILITY TO OCTOBER 27, 1970, LESS TIME WORKED, AND TEN (10) PER 
CENT EQUAL TO 32 DEGREES FOR UNSCHEDULED LOW BACK DISABILITY. THERE
AFTER CLAIMANT REQUESTED A HEARING AND THE MATTER WAS RESOLVED BY 

A STIPULATED ORDER OF DISMISSAL AND DETERMINATION DATED APRIL 1 0, 

1972 • WHICH RESOLVED CLAIMANT'S CLAIM OF ADDITIONAL TEMPORARY TOTAL 
DISABILITY BENEFITS AND AGAIN 'REOPENED' CLAIMANT'S CLAIM EFFECTIVE 

APRIL 1 • 1972 • AND RESOLVED CLAIMANT'S AGGRAVATION RIGHTS '1'0 NOVEM
BER 1 5 • 197 5 • THEREAFTER CLAIMANT'S CLAIM WAS AGAIN 'CLOSED' BY 
THE WORKMEN'S COMPENSATION BOARD'S SECOND DETERMINATION ORDER 
DATED DECEMBER 1 7 • 1974 • WHICH ALLOWED CLAIMANT ADDITIONAL TEM
PORARY TOTAL DISABILITY BENEFITS FROM APRIL 1 • 1 972 THROUGH SEPTEM

BER 1 0 • 197 4 • AND AN ADDITIONAL TWENTY-FIVE ( 2 5) PER CENT EQUAL TO 
80 DEGREES FOR CLAIMANT'S UNSCHEDULED LOW BACK INJURY AND DISABILITY 
AND TEN ( 1 0) PER CENT EQUAL TO 15 DEGREES FOR THE SCHEDULED DIS
ABILITY TO CLAIMANT'S RIGHT LEG 0 CLAIMANT REQUESTED A 1-fEARING AND 
A HEARING WAS HELD ON CLAIMANT'S CLAIM OF PERMANENT TOTAL DISABILITY 
ON FEBRUARY 27 9 1976 0 ON MARCH 26, 1976, RAYMOND S 0 DANNER, REFEREE, 
HS:ARINGS DIVISION, WORKMEN'S COMPENSATION BOARD, RENDERED AND 

ENTERED HIS OPINION AND ORDER AWARDING CLAIMANT AN ADDITIONAL FIFTEEN 
( 1 5} PER CENT EQUAL TO 4 8 DEGREES FOR HER UNSCHEDULED LOW BACK DIS-
ABILITY OVER AND ABOVE THE AWARDS PREViOUSLY MADE. THEREAFTER 

CLAIMANT FILED A REQUEST FOR BOARD REVIEW AND STILL SEEKS AN AWARD 

OF PERMANENT TOTA'- DISABILITY. 

IT FURTHER APPEARS THAT A MATERIAL CONSIDERATION IN REACHING 
A SETTLEMENT ON THIS CLAIM IS THE CLAIMANT'S REQUEST FOR AN ADVANCE 

PAYMENT OF THE REMAINING UNPAID BALANCE OF THE AWARD UNDER THE 

OPINION AND ORDER DATED MARCH 2 6 • 1976, AND THE ADDITIONAL COMPEN

SATION TO BE PAID PURSUANT TO THIS STIPULATION AN_D ORDER - AND THE 
CARRIER'S AGREEMENT THAT IN THE EVENT SUCH ADVANCE PAYMENT IS 
APPROVED BY THE WORKMEN'S COMPENSATION BOARD, IT SHALL WAIVE IN 
FAVOR OF THE CLAIMANT, ANY CLAIM FOR CREDIT OF A DISCOUNT BASED 

UPON SUCH PREPAYMENT. 

fT FURTH.ER APPEARS THAT THE MATTER OF THE EXTENT OF PERMANENt 
DISABILITY HAS NOW BEEN SETTLED BETWEEN THE PAqTIES AND THIS ORDER 

MAY, BE ENTERED - NOW, THl:cREFORE 

IT IS ORDERED AND ADJUDGED THAT BASED UPON THE MEDICAL REPORTS, 
THE TESTIMONY OF THE CLAIMANT AND OTHER WITNESSES AT THE HEARING 

ON FEBRUARY 2 7, 197 6, AND UPON THE STIPULATION OF THE PARTIES, THAT 
CLAIMANT'S CONDITION IS MEDICALLY STATIONARY AND HER PE~MANENT 
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WCB CASE NO. 75-4410 1976SEPTEMBER 29,

BELVA J. KUHL, CLAIMANT
STIPULATION AND ORDER OF DETERMINATION

The above entitle matter is pen ing before the workmen" s
COMPENSATION BOARD ON CLAIMANT S REQUEST FOR BOARD REVIEW OF THE
OPINION AND ORDER ENTERED MARCH 26, 1 9 76 , BY RAYMOND S. DANNER,
REFEREE, HEARINGS DIVISION, WORKMEN'S COMPENSATION BOARD AND

The claima t has acted by a d through david c, huageberg
OF MARSH, MARSH AND HAUGEBERG, HER ATTORNEYS, AND THE EMPLOYER
AND CARRIER HAVE ACTED BY AND THROUGH GARY G. JONES OF RHOTEN,
RHOTEN AND SPEERSTRA, THEIR ATTORNEYS AND

It appears from the records a d files herei that claima t
SUSTAINED A COMPENSABLE INJURY TO HER LOW BACK IN OCTOBER, 1 96 9 ,
THAT THE CLAIM WAS ACCEPTED BY THE CARRIER, THE CLAIM WAS INITIALLY
close BY THE workmen s COMPENSATION boar s DETERMINATION ORDER

DATED NOVEMBER 1 6 , 1 97 0 , WHICH AWARDED CLAIMANT TE M POR ARY TOTAL
DISABILITY TO OCTOBER 27, 1970, LESS TIME WORKED, AND TE N C 1 0 ) PER
CENT EQUAL TO 32 DEGREES FOR UNSCHEDULED LOW BACK DISABILITY. THERE
AFTER CLAIMANT REQUESTED A HEARING AND THE MATTER WAS RESOLVED BY
A STIPULATED ORDER OF DISMISSAL AND DETERMINATION DATED APRIL 10,
1 97 2 , WHICH RESOLVED CLAIMANT* S CLAIM OF ADDITIONAL TEMPORARY TOTAL
DISABILITY BENEFITS AND AGAIN REOPENED1 CLAIMANT'S CLAIM EFFECTIVE
APRIL 1 , 1 9 7 2 , AND RESOLVED CLAIMANT'S AGGRAVATION RIGHTS TO NOVEM
BER 1 5 , 1 9 7 5 . THEREAFTER CLAIMANT'S CLAIM WAS AGAIN 'CLOSED* BY
THE WORKMEN'S COMPENSATION BOARD'S SECOND DETERMINATION ORDER
DATED DECEMBER 1 7 , 1 97 4 , WHICH ALLOWED CLAIMANT ADDITIONAL TEM
PORARY TOTAL DISABILITY BENEFITS FROM APRIL 1 , 1 9 72 THROUGH SEPTEM
BER 1 0 , 1 9 7 4 , AND AN ADDITIONAL TWENTY FIVE (25) PER CENT EQUAL TO
80 DEGREES FOR CLAIMANT'S UNSCHEDULED LOW BACK INJURY AND DISABILITY
AND TEN (10) PER CENT EQUAL TO 15 DEGREES FOR THE SCHEDULED DIS
ABILITY TO claimant s RIGHT LEG. CLAIMANT REQUESTED A HEARING AND
A HEARING WAS HELD ON CLAIMANT* S CLAIM OF PERMANENT TOTAL DISABILITY
ON FEBRUARY 27, 1976. ON MARCH 26, 1976, RAYMOND S. DANNER, REFEREE
HEARINGS DIVISION, WORKMEN'S COMPENSATION BOARD, RENDERED AND
ENTERED HIS OPINION AND ORDER AWARDING CLAIMANT AN ADDITIONAL FIFTEEN
(15) PER CENT EQUAL TO 48 DEGREES FOR HER UNSCHEDULED LOW BACK DIS
ABILITY OVER AND ABOVE THE AWARDS PREVIOUSLY MADE. THEREAFTER
CLAIMANT FILED A REQUEST FOR BOARD REVIEW AND STILL SEEKS AN AWARD
OF PERMANENT TOTAL DISABILITY.

It FURTHER APPEARS THAT a MATERIAL CONSIDERATION IN REACHING
A SETTLEMENT ON THIS CLAIM IS THE CLAIMANT'S REQUEST FOR AN ADVANCE
PAYMENT OF THE REMAINING UNPAID BALANCE OF THE AWARD UNDER THE
OPINION AND ORDER DATED M ARC H 2 6 , 1 9 76 , AND THE ADDITIONAL COMPEN
SATION TO BE PAID PURSUANT TO THIS STIPULATION AND ORDER AND THE
CARRIER* S AGREEMENT THAT IN THE EVENT SUCH ADVANCE PAYMENT IS
APPROVED BY THE WORKMEN'S COMPENSATION BOARD, IT SHALL WAIVE IN
FAVOR OF THE CLAIMANT, ANY CLAIM FOR CREDIT OF A DISCOUNT BASED
UPON SUCH PREPAYMENT.

It further appears that the matter of the exte t of perma e t
DISABILITY HAS NOW BEEN SETTLED BETWEEN THE PARTIES AND THIS ORDER
M AY\ BE ENTERED NOW, THEREFORE

It IS ORDERED AND ADJUDGED THAT BASED UPON THE MEDICAL REPORTS,

THE TESTIMONY OF THE CLAIMANT AND OTHER WITNESSES AT THE HEARING
ON FEBRUARY 2 7 , 1 97 6 , AND UPON THE STIPULATION OF THE PARTIES, THAT
CLAIMANT S CONDITION IS MEDICALLY STATIONARY AND HER PERMANENT
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PARTIAL DISABILITY IS DETERMINED TO BE A TOTAL OF 305 DEGREES FOR HER 

UNSCHEDULED AND SCHEDULED DISABILITIES RESULTING FROM THE COMPEN

SABLE INJURY SUSTAINED BY CLAIMANT IN 1969 WHILE EMPLOYED BY ALLEN 

FRUIT COMPANY, WHICH DETERMINATION INCLUDES THE 175 DEGREES PREVI

OUSLY AWARDED CLAIMANT BY WORKMEN'S COMPENSATION BOARD'S FIRST 

AND SECOND DETERMINATION ORDERS AND THE REFEREE'S OPINION AND ORDER 

DATED MARCH 2 6, 197 6. ALL MONIES SHALL BE SUBJECT TO RETROACTIVE 

RESERVE ADJUSTMENT WHERE APPLICABLE. ALL OF CLAIMANT'S DISABILITIES, 

BOTH SCHEDULED AND UNSCHEDULED, HAVE BEEN CONSIDERED AND SETTLED IN 

ARRIVING AT THE TOTAL INCREASE OF 130 DEGREES FOR A TOTAL OF 305 

DEGREES FOR UNSCHEDULED AND SCHEDULED DISABILITIES. 

IT IS FURTHER ORDERED ANO ADJUDGED THAT CLAIMANT'S ATTORNEYS 

ARE HEREBY AWARDED ATTORNEYS' FEES EQUAL TO TWENTY-FIVE (25) PER 

CENT OF THE ADDITIONAL COMPENSATION AWARDED BY THE REFEREE'S OPINION 
AND ORDER DATED MARCH 26, 1976 • (t) AND BY THIS STIPULATION AND ORDER. 

PROVIDED HOWEVER, THAT THE MAXIMUM FEES ALLOWABLE CLAIMANT'S AT

TORNEYS SHALL BE 2,000 DOLLARS AND SUCH FEES SHALL BE PAID OUT OF 

SAID INCREASED COMPENSATION, AND NOT IN ADDITION THERETO. 

IT IS FURTHER ORDERED AND ADJUDGED THAT CLAIMANT'S REQUEST FOR 

ADVANCE PAYMENT OF CLAIMANT'S AWARD IS HEREBY POSTPONED. 

IT IS FURTHER ORDERED THAT CLAIMANT'S REQUEST FOR l:3OARD REVIEW 

BE AND HEREBY IS DISMISSED. 

( 1) ALL MONIES SHALL BC:: SUBJ:C.:CT TC RETROACTIVE RESERVE ADJUSTMENT VVHERE 
APPLICJ\SLE. 

WCB CASE NO. 75-3030 

JACK MIDDLETON, CLAIMANT 
..! 0 DAVID KRYGER, CLAIMANT'S ATTY. 

KEITH SKELTON, DEFENSE ATTY. 

REQUEST FOR REVIEW BY EMPLOYER 

SEPTEMBER 29, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE. 

THE EMPLOYER SEEKS REVIEW BY THE BOARD OF THE REFEREE'S ORDER 

OF FEBRUARY 12, 1 976, AS AMENDED ON FEBRUARY 17, 1976, WHEREBY 

CLAIMANT WAS GRANTED AN AWARD OF PERMANENT TOTAL DISABILITY EFFEC-

TIVE OCTOBER 3 1 1 9 7 5 • 

CLAIMANT WAS A 4 1 YEAR OLD MILLWRIGHT WHEN HE SUFFERED A 

COMPENSABLE INJURY TO HIS LOW BACK ON NOVEMBER 5, 1973 • HIS CLAIM 

WAS ACCEPTED AND UL Tl MATE LY CLOSED ON APRIL 9 , 1 9 7 5 BY DETERMINATION 

ORDER WHICH GRANTED CLAIMANT COMPENSATION FOR TEMPORARY TOTAL DIS

ABILITY AND 64 DEGREES FOR 20 PER CENT UNSCHEDULED LOW BACK DISABILITY. 

CLAIM ANT HAS HAD PR (OR INDUSTRIAL AND NON-INDUSTRIAL INJURIES TO 

HIS LOW BACK, DATING BACK AS FAR AS 1967 • AS A RESULT OF AN INDUS-

TRIAL INJURY SUSTAINED IN 1967 CLAIMANT HAD RECEIVED AN AWARD OF 112 

DEGREES FOR 35 PER CENT UNSCHEDULED LOW BACK DISABILITY. CLAIMANT 

HAD RECEIVED EXTENDED TREATMENT FOR THAT INDUSTRIAL INJURY AND IN 

JANUARY, 1971 A LAMINECTOMY AT THE L5-S1, LEFT HAD BEEN PERFORMED, 

WITHIN A FEW MONTHS AFTER THE SURGERY CLAIMANT HAD RETURNED TO 

WORK AND HAS WORKED FAIRLY STEADILY UNTIL THE INJURY OF NOVEMBER 5, 
197 3 • THERE WERE RECORDED INCIDENTS OF BACK PAIN IN THE_UPPER AND 

LOWER BACK - IN SEPTEMBER, 1 973 CLAIMANT WAS HOSPITALIZED TWICE, 
ONCE FOR CERVICAL SPINE PAIN AND ONCE FOR LUMBAR BACK PAIN. EACH TIME 

AFTER HIS RELEASE FROM THE HOSPITAL CLAIMANT HAD RETURNED TO HIS 
WORK AS A MILLWRIGHT. 

-2 73 -

PARTIAL DISABILITY IS DETERMINED TO BE A TOTAL OF 3 05 DEGREES FOR HER
UNSCHEDULED AND SCHEDULED DISABILITIES RESULTING FROM THE COMPEN
SABLE INJURY SUSTAINED BY CLAIMANT IN 1 96 9 WHILE EMPLOYED BY ALLEN
FRUIT COMPANY, WHICH DETERMINATION INCLUDES THE 175 DEGREES PREVI
OUSLY AWARDED CLAIMANT BY WORKMEN'S COMPENSATION BOARD'S FIRST
AND SECOND DETERMINATION ORDERS AND THE REFEREE'S OPINION AND ORDER
DATED MARCH 2 6 , 1 9 7 6 . ALL MONIES SHALL BE SUBJECT TO RETROACTIVE
RESERVE ADJUSTMENT WHERE APPLICABLE. ALL OF CLAIMANT'S DISABILITIES,
BOTH SCHEDULED AND UNSCHEDULED, HAVE BEEN CONSIDERED AND SETTLED IN
ARRIVING AT THE TOTAL INCREASE OF 130 DEGREES FOR A TOTAL OF 305
DEGREES FOR UNSCHEDULED AND SCHEDULED DISABILITIES.

It is further or ere an a ju ge that claimant's attorneys

ARE HEREBY AWARDED ATTORNEYS' FEES EQUAL TO TWENTY-FIVE (2 5) PER
CENT OF THE ADDITIONAL COMPENSATION AWARDED BY THE REFEREE'S OPINION
AND ORDER DATED MARCH 26,1976. .Cl) AND BY THIS STIPULATION AND ORDER.

PROVIDED HOWEVER, THAT THE MAXIMUM FEES ALLOWABLE CLAIMANT'S AT
TORNEYS SHALL BE 2 , 0 00 DOLLARS AND SUCH FEES SHALL BE PAID OUT OF
SAID INCREASED COMPENSATION, AND NOT IN ADDITION THERETO,

It IS FURTHER ORDERED AND ADJUDGED THAT CLAIMANT'S REQUEST FOR
ADVANCE PAYMENT OF CLAIMANT'S AWARD IS HEREBY POSTPONED.

It is further or ere that claimant's request for boar review

BE AND HEREBY IS DISMISSED.
(1) ALL MONIES SHALL BE SUBJECT TO RETROACTIVE RESERVE ADJUSTMENT WHERE
APPLICABLE.

WCB CASE NO. 75-3030 SEPTEMBER 29, 1976

JACK MIDDLETON, CLAIMANT
J. DAVID KRYGER, CLAIMANT'S ATTY.
KEITH SKELTON, DEFENSE ATTY.
REQUEST FOR REVIEW BY EMPLOYER

ReVIEWED BY BOARD MEMBERS WILSON AND MOORE,

The employer seeks review by the boar of the referee's or er

OF FEBRUARY 1 2 , 1 97 6 , AS AMENDED ON FEBRUARY 1 7, 1 976 , WHEREBY
CLAIMANT WAS GRANTED AN AWARD OF PERMANENT TOTAL DISABILITY EFFEC
TIVE OCTOBER 31, 1975.

Claimant was a 4 1 year ol millwright when he suffere a

COMPENSABLE INJURY TO HIS LOW BACK ON NOVEMBER 5 , 1 9 7 3 . HIS CLAIM
WAS ACCEPTED AND ULTIMATELY CLOSED ON APRIL 9 , 1 9 7 5 BY DETERMINATION
ORDER WHICH GRANTED CLAIMANT COMPENSATION FOR TEMPORARY TOTAL DIS
ABILITY AND 64 DEGREES FOR 20 PER CENT UNSCHEDULED LOW BACK DISABILITY.

Claimant has ha prior in ustrial an non in ustrial injuries to

HIS LOW BACK, DATING BACK AS FAR AS 1 96 7 . AS A RESULT OF AN INDUS
TRIAL INJURY SUSTAINED IN 1 96 7 CLAIMANT HAD RECEIVED AN AWARD OF 112
DEGREES FOR 3 5 PER CENT UNSCHEDULED LOW BACK DISABILITY. CLAIMANT
HAD RECEIVED EXTENDED TREATMENT FOR THAT INDUSTRIAL INJURY AND IN
JANUARY, 1971 A LAMINECTOMY AT THE L5-S1 , LEFT HAD BEEN PERFORMED.
WITHIN A FEW MONTHS AFTER THE SURGERY CLAIMANT HAD RETURNED TO
WORK AND HAS WORKED FAIRLY STEADILY UNTIL THE INJURY OF NOVEMBER 5 ,
1 97 3 . THERE WERE RECORDED INCIDENTS OF BACK PAIN IN THE.UPPER AND
LOWER BACK IN SEPTEMBER, 1 9 7 3 CLAIMANT WAS HOSPITALIZED TWICE,
ONCE FOR CERVICAL SPINE PAIN AND ONCE FOR LUMBAR BACK PAIN. EACH TIME
AFTER HIS RELEASE FROM THE HOSPITAL CLAIMANT HAD RETURNED TO HIS
WORK AS A MILLWRIGHT.
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A RESULT OF THE 1-NJURY SUFFERED ON NOVEMBER 5, 1973, DR. 

MELGAR � ( WHO PERFORMED THE LAMINECTOMY IN 1971) PERFORMED ANOTHER 

LAM INECTOMY LS -S1 , LE FT ON MARCH 7, 1 9 7 4 • _CLAIMANT HAS BEEN SEEN 

PERIODICALLY BY DR, MELGAR � SINCE THAT SURG::::RY AND CLAIMANT HAS CON

TINUED TO COMPLAIN OF PAIN, IN NOVEMBER, 1974 CLAIMANT HAD AN ORTHO

PEDIC EXAMINATION BY DR, TILEY, WHO RECOMMENDED A BRACE FOR CLAIMANT, 

CLAIMANT WAS LAST SEEN BY DR, TILEY ON JANUARY 1 7, 197 5 • 

CLAIMANT WAS SEEN AND EXAMINED BY DR, MASON AT THE DISABILITY 

PREVENTION DIVIS ION ON JANUARY 2 2 , 1 9 7 5 0 DR, MASON FOUND, CLINICALLY, 

NO RESIDUA!,,,. HERNIATED INTERVERTEBRAL DISC LESION OR NERVE ROOT COM

PRESSION, ALTHOUGH PROBABLY THERE WAS SOME RESIDUAL NERVE ROOT 

IRRITATION INVOLVING THE LEFT LOWER LEG AND THERE WAS RESIDUAL LEFT 

LOW BACK STRAIN WHICH WAS ONLY MILD, A GROSS EMOTIONAL OVERLAY 

EXAGGERATION WITH HISTRONICS, CONTORTIONS AND UNEXPLAINABLE RIGID 

RESISTANCES AND MANY DISCREPANCIES IN EXAMINATION WERE NOTED BY DR, 

MASON IN HIS REPORT, DR, MASON FELT CLAIMANT HAD AN OBVIOUS INADE

QUATE PERSONALITY, AS MANIFESTED BY HIS TENDENCY TO EXAGGERATE, AND 

RESORT TO HISTRONICS, HOWEVER, HE SAW NO INDICATION FOR THE NEED OF 

FURTHER SURGERY ON CLAIMANT'S LOW BACK, HE AGREED THAT CLAIMANT 

WAS A VERY POOR PSYCHOLOGICAL CANDIDATE FOR SURGERY, AS PROVEN BY 

HIS PAST HISTORY AND HIS RESPONSE TO THE TREATMENT, INCLUDING THE 

SECOND LAMINECTOMY, CLAIMANT WAS REFERRED FOR A PSYCHOLOGICAL 

EVALUATION, DR, MASON FELT THAT ALTHOUGH CLAIMANT NEEDED PSYCHO-

LOGICAL COUNSELING, HE DOUBTED THAT CLAIMANT WOULD ACCEPT IT, 

CLAIMANT WAS GIVEN A PSYCHOLOGICAL EVALUATION ON JANUARY 31, 
1975 AND THE PROGNOSIS FOR CLAIMANT RETURNIN'.; TO GAINFUL EMPLOYMENT 

WAS GUARDED, IT WAS FELT THAT CLAIMANT DID NOT POSSESS APTITUDES 

FOR RETRAINING, IF HE COULD NOT DO HEAVY WORK SUCH AS WELDING IT 

WOULD BE RATHER DIFFICULT TO REHABILITATE HIM EVEN THOUGH CLAIMANT 

FUNCTIONED IN THE AVERAGE RANGE OF INTELLECTUAL RESOURCES, PLACING 

CLAIMANT IN AN ACADEMIC SITUATION FOR RETRAINING WAS NOT FEASIBLE. 

ON FEBRUARY 5, 1 9 7 5 CLAIMANT WAS DISCHARGED FROM THE DISABILITY 

PREVENTION DIVISION PROGRAM, DR, MASON IN HIS DISCHARGE SUMMARY 

REITERATED THE DIAGNOSIS MADE IN HIS INITIAL EXAMINATION REPORT OF 

JANUARY 2, 1 975 • NO FURTHER TREATMENT WAS NECESSARY AND, IN FACT, 

CLAIMANT HAD INDICATED HE DID NOT WISH TO HAVE ANY MORE SURGERY ON 

HIS LOW BACK, IT WAS FELT THAT A JOB CHANGE WAS NECESSARY AND THAT 

CLAIMANT SHOULD AVOID LIFTING, BENDING AND TWISTING STRESSES. CLAIM

ANT'S CONDITION WAS ESSENTIALLY STATIONARY AND HIS PHYSICAL DISABILITY 

WITH RESPECT TO HIS LOW BACK WAS RATED AS MILDLY 'MODERATE AND AS IT 

RELATED TO HIS INDUSTRIAL INJURY, MILD, AS AN AGGRAVATION OF A PRE-

EXISTING STATUS, NO PHYSICAL DISABILITIES OF OTHER PA"i!TS OF CLAIMANT'S 

BODY WHICH WOULD AFFECT HIS EMPLOYABILITY WERE FOUND. 

0N FEBRUARY 2 4, I 9 7 5 DR, MELGAR � CONCURRED IN THE DIAGNOSIS 

AND RECOMMENDATIONS OF DR, MASON, 

0N APRIL 9, 1975 A DETERMIN.'\TI0N WAS MAILED WHICH GRANTED 

CLAIMANT COMPENSATION FOR TEMPORARY TOTAL DISABILITY AND AN AWARD 

OF 64 DEGREES FOR 20 PER CENT UNSCHEDULED LOW BACK DISABILITY. 

CLAIMANT REQUESTED A HEAR I NG, 

THE REFEREE FOUND THAT CLAIMANT'S FORMAL EDUCATION TERMINATED 

AFTER THE 8TH GRADE AND THAT HE HAD NOT ATTEMPTED ANY GED TEST, 
CLAIMANT HAS HA!J NO ADDITIONAL TRAINING EXCEPT SOME HOME STUDY 
COURSES ON CONSTRUCTION AND SAFETY, HIS WORK BACKGROUND CONSISTS 
OF BUILDING AND ROOFING CONSTRUCTION, BOTH FOR OTHERS AND FOR HIM

SELF, WORKING IN THE SHIPPING DEPARTMENT OF HIS PRESENT EMPLOYER, 
DRIVING JITNEY, WORKING AS A UTILITY LABORER AND WORKING AS A MILL
WRIGHT, THE JOB WHICH HE HELD AT THE TIME OF HIS INJURY. 
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As A RESULT OF THE INJURY SUFFERED ON NOVEMBER 5 , 1 9 73 , DR,
MELGARD (WHO PERFORMED THE LAMINECTOMY IN 1971) PERFORMED ANOTHER
LAM INE CTO MY L5 -SI , LEFT ON MARCH 7 , 1 9 7 4 . CLAIMANT HAS BEEN SEEN
PERIODICALLY BY DR. MELGARD SINCE THAT SURGERY AND CLAIMANT HAS CON
TINUED TO COMPLAIN OF PAIN. IN NOVEMBER, 1 974 CLAIMANT HAD AN ORTHO
PEDIC EXAMINATION BY DR. T1LEY, WHO RECOMMENDED A BRACE FOR CLAIMANT.
CLAIMANT WAS LAST SEEN BY DR. TILEY ON JANUARY 1 7 , 1 9 7 5 .

Claimant was seen an examine by  r. mason at the  isability
PREVENTION DIVISION ON JANUARY 2 2 , 1 9 75 . DR. MASON FOUND, CLINICALLY,
NO RESIDUAL HERNIATED INTERVERTEBRAL DISC LESION OR NERVE ROOT COM
PRESSION, ALTHOUGH PROBABLY THERE WAS SOME RESIDUAL NERVE ROOT
IRRITATION INVOLVING THE LEFT LOWER LEG AND THERE WAS RESIDUAL LEFT
LOW BACK STRAIN WHICH WAS ONLY MILD. A GROSS EMOTIONAL OVERLAY
EXAGGERATION WITH HISTRONICS, CONTORTIONS AND UNEXPLAINABLE RIGID
RESISTANCES AND MANY DISCREPANCIES IN EXAMINATION WERE NOTED BY DR.
MASON IN HIS REPORT. DR. MASON FELT CLAIMANT HAD AN OBVIOUS INADE
QUATE PERSONALITY, AS MANIFESTED BY HIS TENDENCY TO EXAGGERATE, AND
RESORT TO HISTRONICS, HOWEVER, HE SAW NO INDICATION FOR THE NEED OF
FURTHER SURGERY ON CLAIMANT1 S LOW BACK. HE AGREED THAT CLAIMANT
WAS A VERY POOR PSYCHOLOGICAL CANDIDATE FOR SURGERY, AS PROVEN BY
HIS PAST HISTORY AND HIS RESPONSE TO THE TREATMENT, INCLUDING THE
SECOND LAMINECTOMY. CLAIMANT WAS REFERRED FOR A PSYCHOLOGICAL
EVALUATION. DR. MASON FELT THAT ALTHOUGH CLAIMANT NEEDED PSYCHO
LOGICAL COUNSELING, HE DOUBTED THAT CLAIMANT WOULD ACCEPT IT.

Claimant was given a psychological evaluation on January 3 i ,
1 97 5 AND THE PROGNOSIS FOR CLAIMANT RETURNING TO GAINFUL EMPLOYMENT
WAS GUARDED. IT WAS FELT THAT CLAIMANT DID NOT POSSESS APTITUDES
FOR RETRAINING, IF HE COULD NOT DO HEAVY WORK SUCH AS WELDING IT
WOULD BE RATHER DIFFICULT TO REHABILITATE HIM EVEN THOUGH CLAIMANT
FUNCTIONED IN THE AVERAGE RANGE OF INTELLECTUAL RESOURCES, PLACING
CLAIMANT IN AN ACADEMIC SITUATION FOR RETRAINING WAS NOT FEASIBLE.

On FEBRUARY 5 , 1 9 75 CLAIMANT WAS DISCHARGED FROM THE DISABILITY

PREVENTION DIVISION PROGRAM. DR. MASON IN HIS DISCHARGE SUMMARY
REITERATED THE DIAGNOSIS MADE IN HIS INITIAL EXAMINATION REPORT OF
JANUARY 2 , 1 97 5 . NO FURTHER TREATMENT WAS NECESSARY AND, IN FACT,
CLAIMANT HAD INDICATED HE DID NOT WISH TO HAVE ANY MORE SURGERY ON
HIS LOW BACK. IT WAS FELT THAT A JOB CHANGE WAS NECESSARY AND THAT
CLAIMANT SHOULD AVOID LIFTING, BENDING AND TWISTING STRESSES. CLAIM
ANT'S CONDITION WAS ESSENTIALLY STATIONARY AND HIS PHYSICAL DISABILITY
WITH RESPECT TO HIS LOW BACK WAS RATED AS MILDLY 'MODERATE AND AS IT
RELATED TO HIS INDUSTRIAL INJURY, MILD, AS AN AGGRAVATION OF A PRE
EXISTING STATUS. NO PHYSICAL DISABILITIES OF OTHER PARTS OF CLAIMANT1 S
BODY WHICH WOULD AFFECT HIS EMPLOYABILITY WERE FOUND.

On FEBRUARY 2 4 , 1 9 7 5 DR. M E LGAR D C ONC U R R E D IN THE DIAGNOSIS

AND RECOMMENDATIONS OF DR. MASON.

On APRIL 9 , 1 9 7 5 A DETERMINATION WAS MAILED WHICH GRANTED

CLAIMANT COMPENSATION FOR TEMPORARY TOTAL DISABILITY AND AN AWARD
OF 64 DEGREES FOR 2 0 PER CENT UNSCHEDULED LOW BACK DISABILITY.
CLAIMANT REQUESTED A HEARING.

The referee foun that claimant s formal e ucation terminate 
AFTER THE 8 TH GRADE AND THAT HE HAD NOT ATTEMPTED ANY GED TEST.
CLAIMANT HAS HAD NO ADDITIONAL TRAINING EXCEPT SOME HOME STUDY
COURSES ON CONSTRUCTION AND SAFETY. HIS WORK BACKGROUND CONSISTS
OF BUILDING AND ROOFING CONSTRUCTION, BOTH FOR OTHERS AND FOR HIM
SELF, WORKING IN THE SHIPPING DEPARTMENT OF HIS PRESENT EMPLOYER,
DRIVING JITNEY, WORKING AS A UTILITY LABORER AND WORKING AS A MILL
WRIGHT, THE JOB WHICH HE HELD AT THE TIME OF HIS INJURY.
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THE REFEREE FOUND THAT CLAIMANT'S MENTAL AND INTELLECTUAL 

RESOURCES WERE LIMITED AND THAT HIS APTITUDES FOR VOCATIONAL REHA

BILITATION WERE WEAK - THAT ALTHOUGH THERE HAD BEEN SOME QUESTION 

ABOUT CLAIMANT'S MOTIVATION, THE CLAIMANT APPEARED TO BE SINCERELY 

MOTIVATED BASED UPON THE OPINION OF HIS VOCATIONAL REHABILITATION 

COUNSELOR AND A REVIEW OF THE RECORD OF CLAIMANT'S PERFORMANCES 

AFTER HIS PRIOR INJURIES. 

THE REFEREE NOTED THAT THERE WERE MANY COMMENTS MADE IN THE 

MEDICAL REPORTS ABOUT CLAIMANT'S DISTORTIONS AND EXAGGERATIONS OF 

PAIN HE WAS EXPERIENCING OR HAD EXPERIENCED. HE FOUND THAT ALTHOUGH 

SUCH DISTORTIONS AND :C:XAGGERATIONS WERE OBVIOUS THEY WERE NOT CON

SCIOUS EFFORTS TO MAGNIFY THE IMPRESSION OF HIS DISTRESS BUT WERE A 
TYPICAL RESPONSE ON THE PART OF CLAIMANT TO PAIN. CLAIMANT HAS A 
RATHER LOW PAIN THRESHOLD BUT THERE WAS NG EVIDENCE, IN THE REFEREE'S 

OPINION, THAT CLAIMANT WAS MALINGERING OR THAT HE WAS CONSCIOUSLY 

EXAGGERATING HIS SYMPTOMS FOR COMPENSATION BENEFITS OR OTHER SECON

DARY GAIN. 

THE REFEREE, AFTER CONSIDERING ALL OF THE EVIDENCE WITH RESPECT 
TO CLAIMANT'S PHYSICAL DISABILITY AND HIS POTENTIAL FOR RETRAINING 

AND RE-EMPLOYMENT, CONCLUDED THAT CLAIMANT, AT THIS TIME, WAS PER

MANENTLY INCAPACITATED FROM REGULARLY PERFORMING ANY WORK IN GAINFUL 

AND SUITABLE OCCUPATION. HE FURTHER CONCLUDED THAT THE EVIDENCE 

ESTABLISHED, PRIMA FACIE, THAT CLAIMANT WAS A MEMBER OF THE ODD-LOT 

WORK FORCE AND THAT HIS MOTIVATION WAS SINCERE AND HIS MANIFESTATIONS 

OF DISTRESS NOT OUT OF LI NE, 

THE BOARD, ON DE NOVO REVIEW, DISAGREES, THE OPINIONS EXPRESSED 

BY THE DOCTORS WHO HAVE TREATED AND-OR EXAMINED CLAIMANT INDICATE 

THAT HIS OVERALL PHYSICAL DISABILITY IS IN THE RANGE OF MILDLY-MODERATE 

ANO THAT HIS DISABILITY AS IT RELATES TO THE INDUSTRIAL INJURY IS MILD, 

IT IS TRUE THAT CLAIMANT HAS SUBSTANTIAL FUNCTIONAL OVERLAY, HOWEVER, 

THERE IS NO EVIDENCE THAT CLEARLY INDICATES THAT CLAIMANT IS NOT RE

EMPLOYABLE IN HIS PRESENT CONDITION EVEN THOUGH HE HAS NOT RETURNED 

TO WORK SINCE HIS NOVEMBER 5, 1973 INJURY, CLAIMANT IS ONLY 44 YEARS 

OLD AND HE DOES HAVE AN 8 TH GRADE EDUCATION AND HE HAS HA~ EXPERIENCE 

WORKING IN THE SHIPPING DEPARTMENT FOR HIS PRESENT EMPLOYER. THERE 

IS NO REASON TO BELIEVE THAT HE CANNOT BE RETRAINED TO DO THE TYPE OF 

WORK WHICH DOES NOT REQUIRE LIFTING, BENDING AND TWISTING STRESSES. 

CLAIMANT HAS CONTENDED THAT HIS NOVEMBER 5, 1 973 INJURY SUPER

IMPOSED UPON HIS PRIOR PROBLEMS AND RESIDUAL DISABILITIES HAS RESULTED 

IN PREVENTING HIM FROM RETURNING TO A GAINFUL AND SUITABLE OCCUPATION 

ON A REGULAR BASIS, CLAIMANT RECEIVED 35 PER CENT OF THE MAXIMUM 

ALLOWABLE FOR UNSCHEDULED DISABILITY AS A RESULT OF HIS 1967 INJURY 

AND HE HAS RECEIVED AN ADDITIONAL 20 PER CENT OF THE MAXIMUM FOR HIS 

1973 INJURY, GIVING CLAIMANT A TOTAL OF 55 PER CENT OF THE MAXIMUM. 

THE BOARD CONCLUDES THAT CLAIMANT HAS BEEN ADEQUATELY COMPEN

SATED FOR THE LOSS OF POTENTIAL WAGE EARNING CAPACITY WHICH HE HAS 

SUFFERED AS A RESULT OF HIS NOVEMBER 5, 1973 INJURY - THE REFEREE'S 

AWARD OF PERMANENT TOTAL DISABILITY SHOULD BE REVERSED AND THE DETER

MINATION ORDER OF APRIL 9, 1975 AFFIRMED IN ITS ENTIRETY, 

ORDER 

THE ORDER OF THE REFEREE, DATED FEBRUARY 12, t 976, AS AM-ENDED 
ON FEBRUARY 17, 1976, IS REVERSED. 

THE DETERMINATION ORDER MAILED APRIL 9, 1975 IS AFFIRMED IN ITS 

ENTIRETY. 
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The referee foun that claimant s mental an intellectual

RESOURCES WERE LIMITED AND THAT HIS APTITUDES FOR  OCATIONAL REHA
BILITATION WERE WEAK THAT ALTHOUGH THERE HAD BEEN SOME QUESTION
ABOUT CLAIMANT S MOTI ATION, THE CLAIMANT APPEARED TO BE SINCERELY
MOTI ATED BASED UPON THE OPINION OF HIS  OCATIONAL REHABILITATION
COUNSELOR AND A RE IEW OF THE RECORD OF CLAIMANT'S PERFORMANCES
AFTER HIS PRIOR INJURIES.

The referee note that there were many comments ma e in the
MEDICAL REPORTS ABOUT CLAIMANT'S DISTORTIONS AND EXAGGERATIONS OF
PAIN HE WAS EXPERIENCING OR HAD EXPERIENCED. HE FOUND THAT ALTHOUGH
SUCH DISTORTIONS AND EXAGGERATIONS WERE OB IOUS THEY WERE NOT CON
SCIOUS EFFORTS TO MAGNIFY THE IMPRESSION OF HIS DISTRESS BUT WERE A
TYPICAL RESPONSE ON THE PART OF CLAIMANT TO PAIN. CLAIMANT HAS A
RATHER LOW PAIN THRESHOLD BUT THERE WAS NO E IDENCE, IN THE REFEREE'S
OPINION, THAT CLAIMANT WAS MALINGERING OR THAT HE WAS CONSCIOUSLY
EXAGGERATING HIS SYMPTOMS FOR COMPENSATION BENEFITS OR OTHER SECON
DARY GAIN.

The referee, after consi ering all of the evi ence with respect
to claimant s physical  isability an his potential for retraining
AND RE EMPLOYMENT, CONCLUDED THAT CLAIMANT, AT THIS TIME, WAS PER
MANENTLY INCAPACITATED FROM REGULARLY PERFORMING ANY WORK IN GAINFUL
AND SUITABLE OCCUPATION. HE FURTHER CONCLUDED THAT THE E IDENCE
ESTABLISHED, PRIMA FACIE, THAT CLAIMANT WAS A MEMBER OF THE ODD LOT
WORK FORCE AND THAT HIS MOTI ATION WAS SINCERE AND HIS MANIFESTATIONS
OF DISTRESS NOT OUT OF LINE.

The boar , on  e novo review,  isagrees, the opinions expresse 

BY THE DOCTORS WHO HA E TREATED AND-OR EXAMINED CLAIMANT INDICATE
THAT HIS O ERALL PHYSICAL DISABILITY IS IN THE RANGE OF MILDLY-MODERATE
AND THAT HIS DISABILITY AS IT RELATES TO THE INDUSTRIAL INJURY IS MILD.
IT IS TRUE THAT CLAIMANT HAS SUBSTANTIAL FUNCTIONAL O ERLAY, HOWE ER,
THERE IS NO E IDENCE THAT CLEARLy INDICATES THAT CLAIMANT IS NOT RE
EMPLOYABLE IN HIS PRESENT CONDITION E EN THOUGH HE HAS NOT RETURNED
TO WORK SINCE HIS NO EMBER 5 , 1 97 3 INJURY. CLAIMANT IS ONLY 44 YEARS
OLD AND HE DOES HA E AN 8 TH GRADE EDUCATION AND HE HAS HAD EXPERIENCE
WORKING IN THE SHIPPING DEPARTMENT FOR HIS PRESENT EMPLOYER. THERE
IS NO REASON TO BELIE E THAT HE CANNOT BE RETRAINED TO DO THE TYPE OF
WORK WHICH DOES NOT REQUIRE LIFTING, BENDING AND TWISTING STRESSES.

Cl im nt h s contended th t his November 5, 1973 injury super

imposed UPON HIS PRIOR PROBLEMS AND RESIDUAL DISABILITIES HAS RESULTED
IN PRE ENTING HIM FROM RETURNING TO A GAINFUL AND SUITABLE OCCUPATION
ON A REGULAR BASIS. CLAIMANT RECEI ED 35 PER CENT OF THE MAXIMUM
ALLOWABLE FOR UNSCHEDULED DISABILITY AS A RESULT OF HIS 1 96 7 INJURY
AND HE HAS RECEI ED AN ADDITIONAL 2 0 PER CENT OF THE MAXIMUM FOR HIS
1 9 7 3 INJURY, GI ING CLAIMANT A TOTAL OF 55 PER CENT OF THE MAXIMUM.

The bo rd concludes th t cl im nt h s been ADEQUATELY COMPEN
SATED FOR THE LOSS OF POTENTIAL WAGE EARNING CAPACITY WHICH HE HAS
SUFFERED AS A RESULT OF HIS NO EMBER 5 , 1 9 73 INJURY THE REFEREE'S
AWARD OF PERMANENT TOTAL DISABILITY SHOULD BE RE ERSED AND THE DETER
MINATION ORDER OF APRIL 9 , 1 9 7 5 AFFIRMED IN ITS ENTIRETY.

ORDER

The order of the referee, d ted Febru ry 12, 1 976 ,  s  mended

ON FEBRUARY 17, 1976, IS RE ERSED.

The DETERMINATION ORDER MAILED APRIL 9, 1 9 75 IS AFFIRMED IN ITS
ENTIRETY.
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CASE NO. 74-4231 

ETHEL MOORE, CLAIMANT 
MONTE WALTER, CLAIMANT'S ATTY, 

SCOTT KELLEY, DEFENSE ATTY, 

REQUEST FOR REVIEW BY CLAIMANT 

SEPTEMBER 29, 1976 

REVIEWED BY BOARD MEMBERS MOORE AND PHILLIPS, 

CLAIMANT REQUESTS BOARD REVIEW OF THE REFEREE'S ORDER WHICH 

REMANDED CLAIMANT'S CLAIM, EXCEPT FOR THE EXOPHORIA EYE CONDITION, 

TO THE EMPLOYER FOR ACCEPTANCE AND PAYMENT OF BENEFITS AS PROVIDED 

BY LAW, CLAIMANT APPEALS THE DENIAL OF THE EXOPHORIA CONDITION. 

CLAIMANT WAS STRUCK BY A PATIENT AT A NURSING HOME AND FILED 

A CLAIM ON DECEMBER I 9, 1973 WHICH WAS ACCEPTED, AT THAT TIME, AS 

A' MEDICAL ONLY'. CLAIMANT CONTENDS THAT THE SEVERE BLOW TO HER 

JAW CAUSED A WORSENING OF HER PRE-EXISTING EXOPHORIA CONDITION, 

IN JUNE, I 9 7 4 CLAIMANT WAS EXAM I NED BY DR. ROY WHO FELT CLAIM

ANT'S CONSTANT SEVERE HEADACHES AND CERVICAL TENSION COULD BE THE 

RESULT OF A CHANGE IN C LAI MANT 1 S EYE AS A RESULT OF A CERVICAL STRAIN. 

CLAIMANT'S TREATING PHYS I CAN, DR, EDGERTON, WAS DEPOSED AND 

TESTIFIED THAT HE DID NOT BELIEVE CLAIMANT'S SLAP ON THE FACE CAUSED 

HER EYE PROBLEM, 

CLAIMANT WAS EXAMINED BY DR, TOPINKA AT THE EYE CLINIC IN PORT-

LAND, IN !-flS REPORT OF MARCH 1 9 ,_ 197 5 HE STATED THAT CLAIMANT'S 

EXOPHORIA CONDITION WAS A CONDITION WHICH IN ITS NATURAL COURSE WOR

SENS WITH OR WITHOUT AN INJURY AND HE DID 1 NOT BELIEVE THERE IS ANY 

DIRECT RELATIONSHIP OF THE ACCIDENT TO THE PATIENT'S CONDITION OF 

EXOTROPJ A'• 

THE REFEREE FOUND THAT DR, ROY'S THEORY THAT THE WORSENING 

OF THE EXOPHORIA CONDITION WAS RELATED TO THE SEVERE BLOW TO THE 

HEAD WAS NOT SUPPORTED BY CREDIBLE EVIDENCE THAT CLAIMANT WAS 

STRUCK A BLOW OF THAT SEVERITY• 

THE REFEREE CONCLUDED THAT DR, TOPINKA' S OPINION THAT THE 

EXOPHORIA OR EXTROPIA IS PROGRESSIVE WAS MORE OF A REASONABLE MEDICAL 

EXPLANATION OF THE CLAIMANT'S EYE PROBLEM, HE AFFIRMED THE DENIAL 

OF CLAIMANT'S CLAIM FOR HER EYE CONDITION, STATING SHE HAD FAILED TO 

SUSTAIN HER BURDEN OF PROVING THE WORSENING OF THIS CONDITION WAS 

RELATED TO HER INDUSTRIAL INJURY, 

THE BOARD, ON DE NOVO REVIEW, ADOPTS THE REFEREE'S ORDER, 

ORDER 

THE ORDER OF THE REFEREE, DATED JANUARY 28, 1976, IS AFFIRMED, 
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WCB CASE NO. 74-4231 1976SEPTEMBER 29,

ETHEL MOORE, CLAIMANT
MONTE WALTER, CLAIMANT S ATTY.
SCOTT KELLEY, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewe by boar members moore an Phillips.

Claimant requests boar review of the referee’s or er which
REMANDED CLAIMANT'S CLAIM, EXCEPT FOR THE EXOPHORIA EYE CONDITION,
TO THE EMPLOYER FOR ACCEPTANCE AND PAYMENT OF BENEFITS AS PROVIDED
BY LAW. CLAIMANT APPEALS THE DENIAL OF THE EXOPHORIA CONDITION.

Claimant was struck by a patient at a nursing home an file 

A CLAIM ON DECEMBER 1 9 , 1 973 WHICH WAS ACCEPTED, AT THAT TIME. AS
A MEDICAL ONLY'. CLAIMANT CONTENDS THAT THE SEVERE BLOW TO HER
JAW CAUSED A WORSENING OF HER PRE-EXISTING EXOPHORIA CONDITION.

In JUNE, 1 9 7 4 CLAIMANT WAS EXAMINED BY DR. ROY WHO FELT CLAIM
ANT1 S CONSTANT SEVERE HEADACHES AND CERVICAL TENSION COULD BE THE
RESULT OF A CHANGE IN CLAIMANT S EYE AS A RESULT OF A CERVICAL STRAIN.

Claimant's treating physican,  r. e gerton, was  epose an 

TESTIFIED THAT HE DID NOT BELIEVE CLAIMANT1 S SLAP ON THE FACE CAUSED
HER EYE PROBLEM.

Claimant was examine by  r. topinka at the eye clinic in port

lan . in HIS REPORT OF MARCH 1 9 , 1 9 7 5 HE STATED THAT CLAIMANT S
EXOPHORIA CONDITION WAS A CONDITION WHICH IN ITS NATURAL COURSE WOR
SENS WITH OR WITHOUT AN INJURY AND HE DID NOT BELIEVE THERE IS ANY
DIRECT RELATIONSHIP OF THE ACCIDENT TO THE PATIENT S CONDITION OF
exotropia’ .

The REFEREE FOUND THAT DR. ROY1 S THEORY THAT THE WORSENING

OF THE EXOPHORIA CONDITION WAS RELATED TO THE SEVERE BLOW TO THE
HEAD WAS NOT SUPPORTED BY CREDIBLE EVIDENCE THAT CLAIMANT WAS
STRUCK A BLOW OF THAT SEVERITY.

The referee conclu e that  r. topinka’s opinion that the

EXOPHORIA OR EXTROP1A IS PROGRESSIVE WAS MORE OF A REASONABLE MEDICAL
EXPLANATION OF THE CLAIMANT* S EYE PROBLEM. HE AFFIRMED THE DENIAL
OF CLAIMANT'S CLAIM FOR HER EYE CONDITION, STATING SHE HAD FAILED TO
SUSTAIN HER BURDEN OF PROVING THE WORSENING OF THIS CONDITION WAS
RELATED TO HER INDUSTRIAL INJURY.

The BOARD, ON DE NOVO REVIEW, ADOPTS THE REFEREE S ORDER.

ORDER
The or er of the referee,  ate January 2 8 , 1 9 7 6 , is affirme .
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WCB CASE NO. 75-5522 

MICHAEL 0 1 MALLEY, CLAIMANT 
ORLIN ANSON, CLAIMANT'S ATTY, 

DEPT, OF JUSTICE, DEFENSE ATTY, 

REQUEST FOR REVIEW BY CLAIMANT 

SEPTEMBER 29, 1976 

REVIEWED BY BOARD MEMBERS MOORE AND PHILLIPS. 

CLAIMANT SEEKS REVIEW BY THE BOARD OF THE REFEREE'S ORDER 

WHICH FOUND THAT THE STATE ACCIDENT INSURANCE FUND WAS NOT GUILTY 

OF UNREASONABLE CONDU:::T IN THE PROCESSING OF CLAIMANT'S CLAIM, 

CLAIMANT HAD SUFFERED A SERIOUS EYE INJURY WHICH CAUSED TOTAL 

BLINDNESS IN HIS LEFT EYE, _ON AUGUST 2.1, 1973 CLAIMANT'S TREATING 

PHYSICIAN INDICATED CLAIMANT WAS UNDER NO RESTRICTION AS FAR AS HIS 

HEALTH AND OCCUPATION WERE CONCERNED, IN JULY, 1 974 MEDICAL EVIDENCE 

INDICATED THAT THE CASE SHOULD BE CLOSED ON THE BASIS OF TOTAL BLIND

NESS OF LEFT EYE, CLAIMANT, HOWEVER, WISHED TO EXPLORE THE POSSI

BILITY OF FURTHER TREATMENT AND, IN 1 9 7 5 , WAS SEEN BY DR, BURNS WHO 

BECAME CLAIMANT'S TREATING PHYSICIAN, DR, BURNS STATED IN DECEMBER, 

t 9 7 5 THAT CLAIMANT COULD RETURN TO REGULAR WORK AND WORK ANY JOB 

AT ANY TIME WHEN HE WAS NOT HAVING ONE OF HIS SURGICAL PROCEDURES, 

ALTHOUGH THE MEDICAL REPORTS HAD INDICATED THAT AS EARLY AS 

t 973 CLAIMANT'S CONDITION WAS STATIONARY AND HE COULD RETURN TO 

REGULAR WORK, THE FUND CONTINUED TO PAY COMPENSATION FOR TEMPORARY 

TOTAL DISABILITY TO AND INCLUDING DECEMBER 7, 1 975, ON THAT DATE 

IT FILED AN 802. FORM REQUESTING TERMINATION OF SUCH COMPENSATION, 

BASED ON THE FACT THAT THE DOCTOR HAD APPROVED CLAIMANT'S RETURN 

TO REGULAR WORK AS OF DECEMBER 3, 197 5, THE FILE WAS NOT SENT 

TO EVALUATION FOR CLAIM CLOSURE, APPARENTLY, BECAUSE FURTHER SUR

GICAL PROCEDURES WERE SCHEDULED FOR APRIL, 1976 AT WHICH TIME CLAIM

ANT WOULD BE ENTITLED TO ADDITIONAL TIME LOSS, 

THE REFEREE FOUND THAT ONE OF THE CONDITIONS WHICH ENTITLES 

THE CARRIER TO TERMINATE PAYMENT OF COMPENSATION FOR TEMPORARY TOTAL 

DISABILITY HAD BEEN MET, I, E,, CLAIMANT HAD BEEN RELEASED BY HIS PHY

SICIAN FOR 'REGULAR WORK'. JACKSON V SAIF (UNDERSCORED), OR APP 1 09. 

HE FOUND THIS SUFFICIENT EVEN THOUGH CLAIMANT WAS NOT AT THAT TIME 

MEDICALLY STATIONARY AND ALTHOUGH IT APPARENTLY PLACED CLAIMANT IN 

A STATE OF LIMBO, TO-WIT - CLAIMANT WAS NEITHER RECEIVING COMPENSA

TION FOR TEMPORARY TOTAL DISABILITY NOR COMPENSATION FOR PERMANENT 

DISABILITY AS THE LATTER HAD NOT BEEN, AT THAT TIME, EVALUATED. 

THE REFEREE CONCLUDED THAT HAD THE MATTER BEEN SUBMITTED TO 

EVALUATION FOR CLOSURE THERE WAS NO DOUBT CLAIMANT WOULD HAVE RE

CEIVED AN -AWARD OF 1 00 PER CENT LOSS OF HIS LEFT EYE - HOWEVER, SUCH 

DETERMINATION AT THAT TIME WOULD HAVE PRECLUDED CLAIMANT FROM RE

CEIVING TIME LOSS PAYMENTS DURING HIS FUTURE PERIODS OF HOSPITALIZA

TION SHOULD HE CHOOSE TO SUBMIT TO ADDITIONAL TREATMENT IN THE EFFORT 

OF PRESERVIN~ SOME OF HIS EYE SIGHT, CLAIMANT WOULD BE ENTITLED 

UNDER ORS 6 5 6. 2. 4 5 FOR PAYMENT OF MEDICAL BILLS AND HE WOULD HAVE NO 

GROUNDS FOR FILING A CLAIM FOR AGGRAVATION AS HE WOULD ULTIMATELY 

RECEIVE THE MAXIMUM AWARD ALLOWABLE FOR HIS SCHEDULED DISABILITY, 

HE CITED DONALD ROBARGE (UNDERSCORED), WCB CASE N0 0 72.-2767, A 
SIMILAR CASE WHERE CLAIMANT RECEIVED AN AWARD OF 1 00 PER CENT LOSS 

OF THE RIGHT EYE AND, THEREAFTER, REQUESTED AUTHORIZATION FOR FUR

THER SURGICAL PROCEDURES, THE CARRIER, IN THAT CASE, FELT THAT IF 

SUCH SURGERY WAS PERFORMED OR OTHER MEDICAL TREATMENT WAS RECEIVED 

THAT IT SHOULD BE ENTITLED TO OFFSET MEDICAL EXPENSES AGAINST THE 

AWARD PREVIOUSLY MADE, AFTER A HEARING, THE REFEREE HELD THAT ORS 
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WCB CASE NO. 75-5522 SEPTEMBER 29, 1976

MICHAEL O' MALLEY, CLAIMANT
ORL1 N ANSON, CLAIMAN S A  Y.
DEP . OF JUS ICE, DEFENSE A  Y.
REQUES FOR REVIEW BY CLAIMAN 

Reviewe by boar members moore an Phillips.

Claimant seeks review by the boar of the referee s or er
WHICH FOUND THAT THE STATE ACCIDENT INSURANCE FUND WAS NOT GUILTY
OF UNREASONABLE CONDUCT IN THE PROCESSING OF CLAIMANT S CLAIM.

Cl im nt ha suffere a serious eye injury which cause total
BLINDNESS IN HIS LEFT EYE. .ON AUGUST 2 1 , 1 9 73 CLAIMANT'S TREATING
PHYSICIAN INDICATED CLAIMANT WAS UNDER NO RESTRICTION AS FAR AS HIS
HEALTH AND OCCUPATION WERE CONCERNED. IN JULY, 1 9 74 MEDICAL E IDENCE
INDICATED THAT THE CASE SHOULD BE CLOSED ON THE BASIS OF TOTAL BLIND
NESS OF LEFT EYE. CLAIMANT, HOWE ER, WISHED TO EXPLORE THE POSSI
BILITY OF FURTHER TREATMENT AND, IN 1 9 7 5 , WAS SEEN BY DR. BURNS WHO
BECAME CLAIMANT'S TREATING PHYSICIAN. DR. BURNS STATED IN DECEMBER,
1 9 7 5 THAT CLAIMANT COULD RETURN TO REGULAR WORK AND WORK ANY JOB
AT ANY TIME WHEN HE WAS NOT HA ING ONE OF HIS SURGICAL PROCEDURES.

Although the me ical reports ha in icate that as early as
1 973 CLAIMANT S CONDITION WAS STATIONARY AND HE COULD RETURN TO
REGULAR WORK, THE FUND CONTINUED TO PAY COMPENSATION FOR TEMPORARY
TOTAL DISABILITY TO AND INCLUDING DECEMBER 7 , 1 97 5 . ON THAT DATE
IT FILED AN 8 02 FORM REQUESTING TERMINATION OF SUCH COMPENSATION,
BASED ON THE FACT THAT THE DOCTOR HAD APPRO ED CLAIMANT'S RETURN
TO REGULAR WORK AS OF DECEMBER 3 , 1 9 7 5 . THE FILE WAS NOT SENT
TO E ALUATION FOR CLAIM CLOSURE, APPARENTLY, BECAUSE FURTHER SUR
GICAL PROCEDURES WERE SCHEDULED FOR APRIL, 1 9 76 AT WHICH TIME CLAIM
ANT WOULD BE ENTITLED TO ADDITIONAL TIME LOSS.

The referee foun that one of the con itions which entitles

THE CARRIER TO TERMINATE PAYMENT OF COMPENSATION FOR TEMPORARY TOTAL
DISABILITY HAD BEEN MET, I.E. , CLAIMANT HAD BEEN RELEASED BY HIS PHY
SICIAN FOR 'REGULAR WORK . JACKSON  SAIF (UNDERSCORED) , OR APP 109.
HE FOUND THIS SUFFICIENT E EN THOUGH CLAIMANT WAS NOT AT THAT TIME
MEDICALLY STATIONARY AND ALTHOUGH IT APPARENTLY PLACED CLAIMANT IN
A STATE OF LIMBO, TO-WIT CLAIMANT WAS NEITHER RECEI ING COMPENSA
TION FOR TEMPORARY TOTAL DISABILITY NOR COMPENSATION FOR PERMANENT
DISABILITY AS THE LATTER HAD NOT BEEN, AT THAT TIME, E ALUATED.

The referee conclu e that ha the matter been submitte to

E ALUATION FOR CLOSURE THERE WAS NO DOUBT CLAIMANT WOULD HA E RE
CEI ED AN AWARD OF 100 PER CENT LOSS OF HIS LEFT EYE HOWE ER, SUCH
DETERMINATION AT THAT TIME WOULD HA E PRECLUDED CLAIMANT FROM RE
CEI ING TIME LOSS PAYMENTS DURING HIS FUTURE PERIODS OF HOSPITALIZA
TION SHOULD HE CHOOSE TO SUBMIT TO ADDITIONAL TREATMENT IN THE EFFORT
OF PRESER ING SOME OF HIS EYE SIGHT. CLAIMANT WOULD BE ENTITLED
UNDER ORS 6 5 6 . 2 4 5 FOR PAYMENT OF MEDICAL BILLS AND HE WOULD HA E NO
GROUNDS FOR FILING A CLAIM FOR AGGRA ATION AS HE WOULD ULTIMATELY
RECEI E THE MAXIMUM AWARD ALLOWABLE FOR HIS SCHEDULED DISABILITY.
HE CITED DONALD ROBARGE (UNDERSCORED), WCB CASE NO. 72-2767, A
SIMILAR CASE WHERE CLAIMANT RECEI ED AN AWARD OF 100 PER CENT LOSS
OF THE RIGHT EYE AND, THEREAFTER, REQUESTED AUTHORIZATION FOR FUR
THER SURGICAL PROCEDURES. THE CARRIER, IN THAT CASE, FELT THAT IF
SUCH SURGERY WAS PERFORMED OR OTHER MEDICAL TREATMENT WAS RECEI ED
THAT IT SHOULD BE ENTITLED TO OFFSET MEDICAL EXPENSES AGAINST THE
AWARD PRE IOUSLY MADE. AFTER A HEARING, THE REFEREE HELD THAT ORS
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5 6 • 2 4 5 MADE NO PROVISIONS FOR SUCH OFFSET AND THAT SUCH FUTURE MEDI

CAL BILLS WOULD HAVE TO BE PAID - HOWEVER, HE STATED THAT THE PAYMENT 

OF FUTURE TEMPORARY TOTAL DISABILITY COMPENSATION DURING CLAIMANT'S 

HOSPITALIZATION WOULD CONSTITUTE DOUBLE COMPENSATION AND, ACCORDING

LY, CLAIMANT COULD NOT RECEIVE AN ADDITIONAL COMPENSATION FOR TEMPO

RARY TOTAL DISABILITY DURING SUCH FUTURE PERIODS. 

BASED UPON THE ABOVE, THE REFEREE FOUND THAT THE STATE ACCIDENT 

INSURANCE FUND HAD FOLLOWED THE PROPER PROCEDURES TO THE BENEFIT 

OF CLAIMANT WHO HAD RECEIVED COMPENSATION FOR TEMPORARY TOTAL DIS

ABILITY FOR A PERIOD LONG PAST THE DATE HIS DOCTOR FIRST SAID HE COULD 

RETURN TO WORK AND SHOULD THE MATTER HAVE BEEN SUBMITTED TO EVALU

ATION FOR CLOSURE IN DECEMBER, 1975, CLAIMANT WOULD HAVE BEEN CUT 

OFF FROM PAYMENTS OF TEMPORARY TOTAL DISABILITY DURING PERIODS OF 

FUTURE HOSPITALIZATIONS AND RECOVERY. HE CONCLUDED THAT CLAIMANT 

WOULD EVENTUALLY RC:CEIVE A PROPER AWARD BASED ON HIS RESIDUAL DIS

ABILITY AFTER ALL SURGICAL PROCEDURES HAVE BEEN CONCLUDED. 

THE BOARD, ON DE NOVO REVIEW, DISAGREES WITH THE REFEREE'S 

ORDER. ALTHOUGH AS EARLY AS JULY, 1974 THE DOCTORS HAD INDICATED 

THAT THE CASE COULD BE CLOSED ON THE BASIS OF TOTAL BLINDNESS OF THE 

LEFT EYE CLAIMANT CONTINUED TO UNDERGO MANY SURGERIES INVOLVING THE 

EYE BUT NOT INVOLVING SIGHT RESTORATION. DURING THIS PERIOD OF TIME 

CLAIMANT PROPERLY RECEIVED COMPENSATION FOR TIME LOSS AND 0 IN DECEM

BER, 1 9 7 5, THE FUND FILED AN 8 0 2 INDICATING IT WI SI--IED TO TERMINATE 

PAYMENT OF SUCH COMPENSATION BECAUSE CLAIMANT'S DOCTOR HAD APPROVED 

HIS RETURN TO REGULAR WORK AS OF DECEMBER 3, 1975 • UP TO THAT POINT 

THE PROCEDURE FOLLOWED BY THE FUND WAS PROPER - HOWEVER, THE FUND 

ALSO HAD A DUTY TO SUBMIT THE FILE TO EVALUATION FOR A FINAL DETER

MINATION OF CLAIMANT'S PERMANENT DISABILITY. 

BECAUSE OF THE FAILURE OF THE FUND TO SEND THE FILE TO EVALUA
TION FOR CLAIM CLOSURE CLAIMANT WAS REQUIRED TO SEEK THE ASSISTANCE 

OF COUNSEL AND REQUEST A HEARING. AS A RESULT OF THE EFFORTS MADE 

BY CLAIMANT'S COUNSEL THE FILE FINALLY WAS SENT TO EVALUATION AND 

THE BOARD TAKES ADMINISTRATIVE NOTICE OF THE FACT THAT A DETERMIN

ATION ORDER WAS MAILED ON APRIL 14, 1 976, APPROXIMATELY SIX WEEKS 

AFTER THE REFEREE'S OPINION AND ORDER, WHEREBY CLAIMANT WAS AWARDED 

TIME LOSS THROUGH DECEMBER 7, 1975 AND 100 DEGREES FOR 100 PER CENT 

LOSS OF VISION OF THE LEFT EYE. 

THE BOARD CONCLUDES THAT CLAIMANT IS ENTITLED TO RECEIVE COM

PENSATION FOR TEMPORARY TOTAL DISABILITY UNTIL THERE HAS BEEN A FINAL 

EVALUATION OF HIS RESIDUAL PERMANENT DISABILITY, IF ANY, AND A DETER

MINATION ORDER BASED THEREUPON IS MAILED TO HIM. IN THIS CASE CLAIMANT 

ULTIMATELY RECEIVED ALL OF THE COMPENSATION TO WHICH HE WAS ENTITLED, 

NEVERTHELESS, THE FAILURE OF THE FUND TO REQUEST A DETERMINATION 

AMOUNTS TO UNREASONABLE CONDUCT AND, PURSUANT TO ORS 6 5 6. 3 8 2, 

CLAIMANT'S ATTORNEY IS AWARDED A ~EASONABLE ATTORNEY FEE TO BE PAID 

BY THE FUND. 

ORDER 

THE ORDER OF THE REFEREE, DATED MARCH I , --1 9 7 6 , IS REVERSED. 

CLAIMANT'S COUNSEL IS AWARDED AS A REASONABLE ATTORNEY FEE 

FOR HIS SERVICES AT THE HEARING BEFORE THE REFEREE, THE SUM OF 600 

DOLLARS PAYABLE BY THE STATE ACCIDENT INSURANCE FUND, 

CLAIMANT'S COUNSEL IS AWARDED AS A REASONABLE ATTORNEY FEE 

FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW THE SUM OF 3 00 
DOLLARS PAYABLE BY THE STATE ACCIDENT INSURANCE FUND, 
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6 5 6 . 2 4 5 MADE NO PRO ISIONS FOR SUCH OFFSET AND THAT SUCH FUTURE MEDI
CAL BILLS WOULD HA E TO BE PAID HOWE ER, HE STATED THAT THE PAYMENT
OF FUTURE TEMPORARY TOTAL DISABILITY COMPENSATION DURING CLAIMANT'S
HOSPITALIZATION WOULD CONSTITUTE DOUBLE COMPENSATION AND, ACCORDING
LY, CLAIMANT COULD NOT RECEI E AN ADDITIONAL COMPENSATION FOR TEMPO
RARY TOTAL DISABILITY DURING SUCH FUTURE PERIODS.

Based upo the above, the referee fou d that the state accide t
INSURANCE FUND HAD FOLLOWED  HE PROPER PROCEDURES  O  HE BENEFI 
OF CLAIMAN WHO HAD RECEIVED COMPENSA ION FOR  EMPORARY  O AL DIS
ABILI Y FOR A PERIOD LONG PAS  HE DA E HIS DOC OR FIRS SAID HE COULD
RE URN  O WORK AND SHOULD  HE MA  ER HAVE BEEN SUBMI  ED  O EVALU
A ION FOR CLOSURE IN DECEMBER, 1 97 5 , CLAIMAN WOULD HAVE BEEN CU 
OFF FROM PAYMEN S OF  EMPORARY  O AL DISABILI Y DURING PERIODS OF
FU URE HOSPI ALIZA IONS AND RECOVERY. HE CONCLUDED  HA CLAIMAN 
WOULD EVEN UALLY RECEIVE A PROPER AWARD BASED ON HIS RESIDUAL DIS
ABILI Y AF ER ALL SURGICAL PROCEDURES HAVE BEEN CONCLUDED.

The BOARD, ON DE NOVO REVIEW, DISAGREES WI H  HE REFEREE'S
ORDER. AL HOUGH AS EARLY AS JULY, 1 9 74  HE DOC ORS HAD INDICA ED
 HA  HE CASE COULD BE CLOSED ON  HE BASIS OF  O AL BLINDNESS OF  HE
LEF EYE CLAIMAN CON INUED  O UNDERGO MANY SURGERIES INVOLVING  HE
EYE BU NO INVOLVING SIGH RES ORA ION. DURING  HIS PERIOD OF  IME
CLAIMAN PROPERLY RECEIVED COMPENSA ION FOR  IME LOSS AND, IN DECEM
BER, 1 9 7 5 ,  HE FUND FILED AN 8 02 INDICA ING I WISHED  O  ERMINA E
PAYMEN OF SUCH COMPENSA ION BECAUSE CLAIMAN 1 S DOC OR HAD APPROVED
HIS RE URN  O REGULAR WORK AS OF DECEMBER 3, 1975. UP  O  HA POIN 
 HE PROCEDURE FOLLOWED BY  HE FUND WAS PROPER HOWEVER,  HE FUND
ALSO HAD A DU Y  O SUBMI  HE FILE  O EVALUA ION FOR A FINAL DE ER
MINA ION OF CLAIMAN 'S PERMANEN DISABILI Y.

Because of the failure of the fu d to se d the file to evalua
tio FOR CLAIM CLOSURE CLAIMAN WAS REQUIRED  O SEEK  HE ASSIS ANCE
OF COUNSEL AND REQUES A HEARING. AS A RESUL OF  HE EFFOR S MADE
BY CLAIMAN 'S COUNSEL  HE FILE FINALLY WAS SEN  O EVALUA ION AND
 HE BOARD  AKES ADMINIS RA IVE NO ICE OF  HE FAC  HA A DE ERMIN
A ION ORDER WAS MAILED ON APRIL 1 4 , 1 97 6, APPROXIMA ELY SIX WEEKS
AF ER  HE REFEREE'S OPINION AND ORDER, WHEREBY CLAIMAN WAS AWARDED
 IME LOSS  HROUGH DECEMBER 7 , 1 9 7 5 AND 100 DEGREES FOR 100 PER CEN 
LOSS OF VISION OF  HE LEF EYE.

The board co cludes that claima t is e titled to receive com
pe satio FOR  EMPORARY  O AL DISABILI Y UN IL  HERE HAS BEEN A FINAL
EVALUA ION OF HIS RESIDUAL PERMANEN DISABILI Y, IF ANY, AND A DE ER
MINA ION ORDER BASED  HEREUPON IS MAILED  O HIM. IN  HIS CASE CLAIMAN 
UL IMA ELY RECEIVED ALL OF  HE COMPENSA ION  O WHICH HE WAS EN I LED,
NEVER HELESS,  HE FAILURE OF  HE FUND  O REQUES A DE ERMINA ION
AMOUN S  O UNREASONABLE CONDUC AND, PURSUAN  O ORS 656.382,
claimant's attorney is awar e a reasonable attorney fee to be pai 

BY THE FUND.

ORDER
The ORDER OF  HE REFEREE, DA ED MARCH I ,-1 9 7 6 , IS REVERSED.

Claimant's counsel is awar e as a reasonable attorney fee

FOR HIS SER ICES AT THE HEARING BEFORE THE REFEREE, THE SUM OF 600
DOLLARS PAYABLE BY THE STATE ACCIDENT INSURANCE FUND.

Claimant's counsel is awar e as a reasonable attorney fee

FOR HIS SER ICES IN CONNECTION WITH THIS BOARD RE IEW THE SUM OF 3 00
DOLLARS PAYABLE BY THE STATE ACCIDENT INSURANCE FUND.
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SAIF CLAIM NO. DC 150688 

AMOS PHILLIPS, JR., CLAIMP1NT 
DEPT. OF JUSTICE, DEFENSE ATTY. 
OWN MOTION DETERMINATION 

SEPTEMBER 29, 1976 

CLAIMANT SUSTAINED A COMPENSABLE INJURY ON SEPTEMBER 26 • 1 968 
WHEN HE FELL 1 8 FEET TO A CONCRETE FLOOR, SUFFERING A SKULL FRACTURE 
AND BILATERAL WRIST' FRACTURES. 

ON SEPTEMBER 26, 1968 DR. THOMPSON PERFORMED A CLOSED REDUC
TION OF BILATERAL CALLUS FRACTURE, RIGHT AND LEFT WRIST, METAL POS

TERIOR SPLINT. ON NOVEMBER 1 9, 196 9 DR. SERES PERFORMED A CRANIOTOMY 
WITH REPAIR OF CSF LEAK 0 A DETERMINATION ORDER OF JULY 7, 1969 GRANTED 

CLAIMANT 64 DEGREES FOR 20 PER CENT UNSCHEDULED DISABILITY - 30 DE
GREES FOR 2 0 PER CENT LOSS OF THE RIGHT FOREARM - AND 4 5 DEGREES FOR 
3 0 PER CENT LOSS OF THE LEFT FOREARM. 

OR. SERES, IN 196 9, REQUESTED CLAIMANT'S CLAIM BE REOPENED 
AS CLAIMANT WAS HOSPITALIZED WITH ACUTE PNEUMOCOCCAL MENINGITIS. 
ON APRIL 1 0, 1 970 HE PERFORMED A CRANIOTOMY WITH EVISCERATION. 

A SECOND DETERMINATION ORDER, ISSUED ON JUNE 8, 1 971, AWARDED 
CLAIMANT AN ADDITIONAL 6 4 DEGREES FOR 2 0 PER CENT UNSCHEDULED HEAD 
DISABILITY AND AN ADDITIONAL 1 5 DEGREES FOR 4 5 DEGREES LOSS OF THE 

RIGHT FOREARM 0 CLAIMANT APPEALED THIS DETERMINATION ORDER AND, AFTER 

A HEARING, AN OPINION AND ORDER, DATED SEPTEMBER 1 4, 1 971, GRANTED 
CLAIMANT AN ADDITIONAL 1 72 DEGREES FOR A TOTAL OF 3 00 DEGREES FOR 

UNSCHEDULED H::::AD DISABILITY AND A TOTAL OF 7 5 DEGREES LOSS OF THE 
RIGHT FOREARM. 

THE CARRIER VOLUNTARILY REOPENED CLAIMANT'S CLAIM ON MAY 1 3, 
1976 FOR FURTHER TREATMENT. CLAIMANT'S AGGRAVATION RIGHTS HAVE 
EXPIRED. ON JUNE 1 1 , 1976 DR 0 MISKO PERFORMED SURGERY FOR REPAIR 

OF CRANIOTOMY DEFECT. 

CLAIMANT UNDERWENT VOCATIONAL RETRAINING AND RETURNED TO WORK 

ON JULY 1 2, 1976 • 

THE STATE ASCIDENT INSURANCE FUND REQUESTED A DETERMINATION 
ON AUGUST 3 0, 1976 • THE EVALUATION DIVISION RECOMMENDED TEMPORARY 

TOTAL DISABILITY COMPENSATION FROM FEBRUARY 11, 1976 THROUGH JULY 11 
1 976, LESS TIME WORKED, BUT NO ADDITIONAL AWARD FOR PERMANENT 

PARTIAL DISABILITY. 

ORDER 

CLAIMANT IS HEREBY GRANTED TEMPORARY TOTAL DISABILITY COMPEN
SATION FROM FEBRUARY 1 1 , 197 6 THROUGH JULY 1 1 , 1976, LESS Tl ME WORKED. 
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SAIF CLAIM NO. DC 150688 SEPTEMBER 29, 1976

AMOS PHILLIPS, J R., CLAIMANT
DEPT. OF JUSTICE, DEFENSE ATTY.
OWN MOTION DETERMINATION

Claimant sustaine a compensable injury on September 26 , 1 96 8
WHEN HE FELL 1 8 FEET TO A CONCRETE FLOOR, SUFFERING A SKULL FRACTURE
AND BILATERAL WRIST FRACTURES,

On SEPTEMBER 2 6 , 1 9 6 8 DR. THOM PSON PE R FOR ME D A C LOSE D REDUC

TION OF BILATERAL CALLUS FRACTURE, RIGHT AND LEFT WRIST, METAL POS
TERIOR SPLINT. ON NOVEMBER 1 9 , 1 9 6 9 DR. SERES PERFORMED A CRANIOTOMY
WITH REPAIR OF CSF LEAK. A DETERMINATION ORDER OF JULY 7 , 1 969 GRANTED
CLAIMANT 64 DEGREES FOR 20 PER CENT UNSCHEDULED DISABILITY 30 DE
GREES FOR 2 0 PER CENT LOSS OF THE RIGHT FOREARM AND 45 DEGREES FOR
3 0 PER CENT LOSS OF THE LEFT FOREARM.

Dr. SERES, IN 1 9 6 9 , REQUESTED CLAIMANT S CLAIM BE REOPENED

AS CLAIMANT WAS HOSPITALIZED WITH ACUTE PNEUMOCOCCAL MENINGITIS.
ON APRIL 10 , 1 9 7 0 HE PE R FOR M E D A C R AN IOTOMY W ITH E V I SC E R AT I ON .

A SECOND DETERMINATION ORDER, ISSUED ON JUNE 8, 1971, AWARDED

CLAIMANT AN ADDITIONAL 64 DEGREES FOR 20 PER CENT UNSCHEDULED HEAD
DISABILITY AND AN ADDITIONAL 15 DEGREES FOR 4 5 DEGREES LOSS OF THE
RIGHT FOREARM. CLAIMANT APPEALED THIS DETERMINATION ORDER AND, AFTER
A HEARING, AN OPINION AND ORDER, D ATE D SE PTE M BE R 1 4 , 1971, GRANTED
CLAIMANT AN ADDITIONAL 1 72 DEGREES FOR A TOTAL OF 3 00 DEGREES FOR
UNSCHEDULED HEAD DISABILITY AND A TOTAL OF 75 DEGREES LOSS OF THE
RIGHT FOREARM.

The CARRIER VOLUN ARILY
1 976 FOR FUR HER  REA MEN .
EXPIRED. ON JUNE 1 1, 1 9 76 DR.
OF CRANIOTOMY DEFECT.

Claimant un erwent vocational retraining an returne to work

ON JULY 1 2 , 1 976 .

The state acci ent insurance fun requeste a  etermination

ON AUGUST 3 0 , 1 9 76 . THE EVALUATION DIVISION RECOMMENDED TEMPORARY
TOTAL DISABILITY COMPENSATION FROM FEBRUARY 1 1 , 1 97 6 THROUGH JULY 1 1 ,
1 97 6 , LESS TIME WORKED, BUT NO ADDITIONAL AWARD FOR PERMANENT
PARTIAL DISABILITY.

ORDER
Claimant is hereby grante temporary total  isability compen

sation FROM FEBRUARY 1 1, 1 976 THROUGH JULY 1 1 , 1 9 76 , LESS TIME WORKED.

REOPENED CLAIMANT S CLAIM ON MAY 1 3 ,
CLAIMANT' S AGGRAVATION RIGHTS HAVE
M1SKO PERFORMED SURGERY FOR REPAIR
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CASE NO. 75-4080 

JAMES ST. JOHN, CLAIMANT 
JAMES LARSON, CLAIMANT 1 S ATTY. 

LYMAN JOHNSON, DEFENSE ATTY. 
REQUEST FOR REVIEW BY CLAIMANT 

SEPTEMBER 29, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE. 

CLAIMANT REQUESTS BOARD REVIEW OF THE REFEREE' s· ORDER WHICH 
AFFIRMED THE EMPLOYER'S DENIAL OF CLAIMANT'S HEMORRHOID CONDITION. 

CLAIMANT SUSTAINED A COMPENSABLE INJURY TO HIS LOW BACK ON 
OCTOBER 5, 1 971 FOR WHICH A DETERMINATION ORDER GRANTED CLAIMANT 
96 DEGREES FOR 30 PER CENT UNSCHEDULED LOW BACK DISABILITY ON MAY 

1 • 1973. HIS CLAIM WAS LATER REOPENED FOR FURTHER MEDICAL CONSIST
ING OF REPAIR OF PSEUDOARTHROSIS AND SPINAL FUSION. HIS CLAIM WAS 
AGAIN CLOSED BY DETERMINATION ORDER ON SEPTEMBER 25, 1975 WITH AN 

ADDITIONAL AWARD OF 6 4 DEGREES FOR A TOTAL OF 1 6 0 DEGREES FOR 5 0 
PER CENT UNSCHEDULED DISABILITY. 

CLAIMANT WAS HOSPITALIZED IN SEPTEMBER, 1974 AND BETWEEN THAT 
DATE AND CLAIMANT'S DATE OF INJURY HE HAD BEEN HOSPITALIZED FOUR 
TIMES AND HAD HAD THREE OPERATIONS (THE THIRD • A LAMINECTOMY IN 
JULY, 1972). 

-

IN OCTOBER, 1975 CLAIMANT SAW HIS FAMILY PHYSICIAN, DR. ROBINSON, 
FOR LOW BACK PAIN - CLAIMANT ALSO HAD BLOOD IN HIS STOOL. HE TESTI
FIED THAT DR 0 ROBINSON SAID HE HAD HEMORRHOIDS, A CONDITION CLAIMANT 
HAD HAD SINCE HE FIRST STARTED TRUCK DRIVING. CLAIMANT, HOWEVER, 

STATED THE CONDITION BECAME WORSE AFTER HIS FIRST HOSPITALIZATION. 
DR. ROBINSON REFERRED CLAIMANT TO DR. PEASE WHO PERFORMED A HEMOR- • 
RHOIDECTOMY ON OCTOBER 2 t • t 9 7 5 • • 

AFTER RECEIVING MEDICAL BILLS FOR THE HEMOR_RHOIDECTOMY, THE 
EMPLOYER ON DECEMBER 2 0 • t 9 7 5 DENIED RESPONSIBILITY FOR THIS CONDITION. 

0N FEBRUARY 1 6, 197 6 • DR. PEASE INDICATED THAT CLAIMANT'S 
RECTAL SYMPTOMS HAD BEEN EXACERBATED BY EPISODES OF CONSTIPATION 
WHICH IS QUITE COMMON WITH HOSPITALIZATION AND THE USE OF MEDICATIONS 

TO CONTROL PAIN. HE FELT THERE WAS SUFFICIENT AGGRAVATION ASSOCIATED 
WITH THE BACK INJURY AND MEDICATION GIVEN TO CAUSE THE HEMORRHOIDS 
TO BECOME SUFFICIENTLY SYMPTOMATIC AND TO CAUSE BLEEDING WHICH 

REQUIRED SURGERY. 

THE REFEREE FOUND THAT CLAIMANT HAD SUFFERED FROM HEMORRHOIDS 
SINCE HE FIRST BEGAN TRUCK DRIVING - IT WAS UNCONTRADICTED THAT CLAIM
ANT EXPERIENCED OCCASIONAL BLEEDING FROM TIME TO TIME, BUT NEVER 

BEFORE OCTOBER 0 197 5 HAD HIS BLEEDING BEEN SO SEVERE. THIS SEVERE 
BLEEDING PROMPTED THE HEMORRHOIDECTOMY. THE REFEREE FOUND THAT 

ALTHOUGH THE HISTORY WAS SUFFICIENT TO ESTABLISH SOME CONNECTION 
BETWEEN THE WORSENING OF CLAIMANT'S HEMORRHOID CONDITION AND HIS 

BACK INJURY AND THE SURGERY THEREFOR, THE RELATIONSHIP WAS NOT SUF
FICIENT TO PLACE RESPONSIBILITY ON THIS EMPLOYER FOR THE CONDITION 

EXISTING IN OCTOBER, 1975 • PARTICULARLY WHEN THE LAST HOSPITALIZA
TION AND EXTENSIVE MEDICATION FOR CLAIMANT'S BACK INJURY OCCURRED 

IN MAY, 197 5 • SOME. SIX MONTHS BEFORE HIS SEVERE HEMORRHOID PROBLEM. 

THE REFEREE CONCLUDED THAT THERE WAS NO SUFFICIENT TIE IN 

BETWEEN THE HEMORRHOID CONDITION AND THE INDUSTRIAL INJURY TO ESTAB
LISH A DEFINITE COMPENSABLE RELATIONSHIP AND HE AFFIRMED THE EM
PLOYER'S DENIAL FOR THE HEMORRHOID CONDITION. 
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WCB CASE NO. 75-4080 SEPTEMBER 29, 1976

JAMES ST. JOHN, CLAIMANT
JAMES LARSON, CLAIMANT1 S ATTY.
LYMAN JOHNSON, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewe by boar members wilson an moore.

Claimant requests boar review of the referee s or er which
AFFIRMED THE EMPLOYER1 S DENIAL OF CLAIMANT1 S HEMORRHOID CONDITION.

Claimant sustaine a compensable injury to his low back on
OCTOBER 5, 197 1 FOR WHICH A DETERMINATION ORDER GRANTED CLAIMANT
96 DEGREES FOR 30 PER CENT UNSCHEDULED LOW BACK DISABILITY ON MAY
1 , 1 9 7 3 . HIS C LAI M WAS LATER REOPENED FOR FURTHER MEDICAL CONSIST
ING OF REPAIR OF PSEUDOARTHROSIS AND SPINAL FUSION. HIS CLAIM WAS
AGAIN CLOSED BY DETERMINATION ORDER ON SEPTEMBER 2 5 , 1 97 5 WITH AN
ADDITIONAL AWARD OF 64 DEGREES FOR A TOTAL OF 160 DEGREES FOR 50
PER CENT UNSCHEDULED DISABILITY.

Claimant was hospitalize in September,
DATE AND CLAIMANT S DATE OF INJURY HE HAD BEEN
TIMES AND HAD HAD THREE OPERATIONS (THE THIRD
JULY, 1 9 7 2 ) .

In OCTOBER, 1 9 7 5 CLAIMANT SAW HIS FAMILY PHYSICIAN, DR. ROBINSON

FOR LOW BACK PAIN CLAIMANT ALSO HAD BLOOD IN HIS STOOL. HE TESTI
FIED THAT DR. ROBINSON SAID HE HAD HEMORRHOIDS, A CONDITION CLAIMANT
HAD HAD SINCE HE FIRST STARTED TRUCK DRIVING. CLAIMANT, HOWEVER,
STATED THE CONDITION BECAME WORSE AFTER HIS FIRST HOSPITALIZATION.
DR. ROBINSON REFERRED CLAIMANT TO DR. PEASE WHO PERFORMED A HEMOR
RHOIDECTOMY ON OCTOBER 21, 1975.

After receiving me ical bills for the hemorrhoi ectomy, the
EMPLOYER ON DECEMBER 2 0 , 1 9 7 5 DENIED RESPONSIBILITY FOR THIS CONDITION

On FEBRUARY 1 6 , 1 97 6 , DR. PEASE INDICATED THAT CLAIMANT'S

RECTAL SYMPTOMS HAD BEEN EXACERBATED BY EPISODES OF CONSTIPATION
WHICH IS QUITE COMMON WITH HOSPITALIZATION AND THE USE OF MEDICATIONS
TO CONTROL PAIN. HE FELT THERE WAS SUFFICIENT AGGRAVATION ASSOCIATED
WITH THE BACK INJURY AND MEDICATION GIVEN TO CAUSE THE HEMORRHOIDS
TO BECOME SUFFICIENTLY SYMPTOMATIC AND TO CAUSE BLEEDING WHICH
REQUIRED SURGERY.

The referee foun that claimant ha suffere FROM HEMORRHOIDS

SINCE HE FIRST BEGAN TRUCK DRIVING IT WAS UNCONTRADICTED THAT CLAIM
ANT EXPERIENCED OCCASIONAL BLEEDING FROM TIME TO TIME, BUT NEVER
BEFORE OCTOBER, 1 9 7 5 HAD HIS BLEEDING BEEN SO SEVERE. THIS SEVERE
BLEEDING PROMPTED THE HEMORRHOIDECTOMY. THE REFEREE FOUND THAT
ALTHOUGH THE HISTORY WAS SUFFICIENT TO ESTABLISH SOME CONNECTION
BETWEEN THE WORSENING OF CLAIMANT'S HEMORRHOID CONDITION AND HIS
BACK INJURY AND THE SURGERY THEREFOR, THE RELATIONSHIP WAS NOT SUF
FICIENT TO PLACE RESPONSIBILITY ON THIS EMPLOYER FOR THE CONDITION
EXISTING IN OCTOBER, 1 9 75 , PARTICULARLY WHEN THE LAST HOSPITALIZA
TION AND EXTENSIVE MEDICATION FOR CLAIMANT'S BACK INJURY OCCURRED
IN MAY, 1 97 5 , SOME SIX MONTHS BEFORE HIS SEVERE HEMORRHOID PROBLEM.

The referee conclu e that there was no sufficient tie in

BETWEEN THE HEMORRHOID CONDITION AND THE INDUSTRIAL INJURY TO ESTAB
LISH A DEFINITE COMPENSABLE RELATIONSHIP AND HE AFFIRMED THE EM
PLOYER'S DENIAL FOR THE HEMORRHOID CONDITION.

1 9 74 AND BETWEEN THAT
HOSPITALIZED FOUR
, A LAMINECTOMY IN

-2 8 0

' 



' 

- 



- 








-



         

               

       

  
   
   
    

      

             
          
           
          
        
         

              
            
          
    

       

   
    
   
  
            
         

        
           
             
    

       

  
   
    
    

      

         
           
       

-

THE BOARD, ON DE NOVO REVIEW, ADOPTS THE REFEREE'S ORDER. 

ORDER 

THE ORDER OF THE REFEREE, DATED MARCH 25, 1976, IS .AFFIRMED. 

WCB CASE NO. 76-274 

DAVID WARD, CLAIMANT 
MICHAEL STROOBAND, CLAIMANT'S ATTY. 
PHILIP MONGRAIN, DEFENSE ATTY. 
REQUEST FOR REVIEW BY CLAIMANT 

SEPTEMBER 29, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE. 

ON SEPTEMBER 16, 1 976 THE BOARD ENTERED ITS ORDER ON REVIEW IN 
THE ABOVE ENTITLED MATTER. THE ORDER AWARDED CLAIMANT'S COUNSEL 
ATTORNEY'S FEES AT BOTH THE HEARING LEVEL AND BOARD REVIEW LEVEL 
PAYABLE BY THE STATE ACCIDENT INSURANCE FUND. THE ATTORNEY'S FEES 
SHOULD BE PAID BY THE EMPLOYER, PEERLESS PACIFIC COMPANY. 

THEREFORE, THE ORDER ON REVIEW ENTERED IN THE ABOVE ENTITLED 
MATTER ON SEPTEMBER I 6, I 976 IS AMENDED BY DELETING FROM THE THIRD 
AND FOURTH . PARAGRAPHS OF THE 'ORDER' PORTION OF SAID ORDER THE WORDS 
'STATE ACCIDENT INSURANCE FUND' AND INSERTING IN LIEU THEREOF THE 
WORDS 'EMPLOYER, PEERLESS PACIFIC COMPANY'• 

WCB CASE NO, 76-940 

FRANK P. SMITH, CLAIMANT 
CARL BURNHAM, JR.-, CLAIMANT'S ATTY. 
HAROLD HENIGSON, DEFENSE ATTY. 
ORDER OF DISMISSAL 

SEPTEMBER 30, 1976 

A REQUEST FOR REVIEW, HAVING BEEN DULY FILED WITH THE WORKMEN'S 
COMPENSATION BOARD IN THE ABOVE ENTITLED MATTER BY THE CLAIMANT, 
AND SAID REQUEST FOR REVIEW NOW HAVING BEEN WITHDRAWN, 

IT IS THEREFORE ORDERED THAT THE REQUEST FOR REVIEW NOW PENDING 
BEFORE THE BOARD IS HEREBY DISMISSED AND THE ORDER OF THE REFEREE IS 
FINAL BY OPERATION OF LAW. 

WCB CASE NO. 75-5423 

ALADAR BILOVSKY, CLAIMANT 
DONN BAUSKE, CLAIMANT'S ATTY. 
A. THOMAS CAVANAUGH, DEFENSE ATTY. 
REQUEST FOR REVIEW BY CLAIMANT 

SEPTEMBER 30, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE. 

CLAIMANT SEEKS REVIEW BY THE BOARD OF THE REFEREE'S ORDER 
WHICH APPROVED THE ACTION BY THE EMPLOYER AND ITS CARRIER WITH 
RESPECT TO CLAIMANT'S CLAIM AND DISMISSED THE MATTER. 

-2 81 -

The boar , on  e novo review, a opts the referee’s or er.

ORDER
The ORDER OF THE REFEREE, DATED MARCH 2 5 , 1 9 76 , IS AFFIRMED.

WCB CASE NO. 76-274 SEPTEMBER 29, 1976

DAVID WARD, CLAIMANT
MICHAEL STROOBAND, CLAIMANT S ATTY.
PHILIP MONGRAIN, DEFENSE ATTY.
REQUEST FOR RE IEW BY CLAIMANT

Reviewe by boar members wilson an moore.

On SEPTEMBER 1 6, 1 976 THE BOARD ENTERED ITS ORDER ON RE IEW IN
THE ABO E ENTITLED MATTER. THE ORDER AWARDED CLAIMANT S COUNSEL
 ttorney s FEES AT BOTH THE HEARING LE EL AND BOARD RE IEW LE EL
PAYABLE BY THE STATE ACCIDENT INSURANCE FUND. THE ATTORNEY S FEES
SHOULD BE PAID BY THE EMPLOYER, PEERLESS PACIFIC COMPANY.

Therefore, the or er on review entere in the above entitle 

MATTER ON SEPTEMBER 1 6 , 1 976 IS AMENDED BY DELETING FROM THE THIRD
AND FOURTH PARAGRAPHS OF THE 'ORDER1 PORTION OF SAID ORDER THE WORDS
'STATE ACCIDENT INSURANCE FUND AND INSERTING IN LIEU THEREOF THE
WORDS 'EMPLOYER, PEERLESS PACIFIC COMPANY'.

WCB CASE NO. 76-940 SEPTEMBER 30, 1976

FRANK P. SMITH, CLAIMANT
CARL BURNHAM, JR.', CLAIMANT S ATTY.
HAROLD HENIGSON, DEFENSE ATTY.
ORDER OF DISMISSAL

A REQUEST FOR RE IEW, HA ING BEEN DULY FILED WITH THE WORKMEN* S
COMPENSATION BOARD IN THE ABO E ENTITLED MATTER BY THE CLAIMANT,
AND SAID REQUEST FOR RE IEW NOW HA ING BEEN WITHDRAWN,

It IS THEREFORE ORDERED THAT THE REQUEST FOR RE IEW NOW PENDING
BEFORE THE BOARD IS HEREBY DISMISSED AND THE ORDER OF THE REFEREE IS
FINAL BY OPERATION OF LAW.

WCB CASE NO. 75-5423 SEPTEMBER 30, 1976

ALADAR BILOVSKY, CLAIMANT
DONN BAUSKE, CLAIMAN S A  Y.
A.  HOMAS CAVANAUGH, DEFENSE A  Y.
REQUES FOR REVIEW BY CLAIMAN 

Reviewed by board members wilso a d moore.

Claima t seeks review by the board of the referee’s order
WHICH APPRO ED THE ACTION BY THE EMPLOYER AND ITS CARRIER WITH
RESPECT TO CLAIMANT S CLAIM AND DISMISSED THE MATTER.
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IS A NATIVE OF CZECHOSLOVAKIA, HE CAME TO THE UNITED 
STATES DURING 1969 AND WENT TO WORK FOR THE EMPLOYER IN PORTLAND 
THE SAME YEAR. HE CONTINUED TO WORK FOR THE EMPLOYER UNTIL HE RE-

TURNED- TO HIS NATIVE COUNTRY IN SEPTEMBER, 1975 • 

WHILE WORKING FOR THE EMPLOYER CLAIMANT BECAME INVOLVED IN 
AN ALTERCATION AT THE PLANT IN NOVEMBER, 1973 FROM WHICH HE WAS 

MADE A COMPLETE PHYSICAL RECOVERY. HOWEVER, CLAIMANT'S PRE-EXISTING 
PSYCHOLOGICAL PROBLEMS WERE EXACERBATED BY THE FIGHT AND AT THE TIME 
CLAIMANT RETURNED TO CZECHOSLOVAKIA HE WAS UNDER THE CARE OF DR, 
QUAN, A PSYCHIATRIST, FOR PROBLEMS WHICH RESULTED FROM HIS INDUS
TRIAL INJURY. HE WAS NOT, AT THAT TIME, MEDICALLY STATIONARY AS FAR 

AS HIS PSYCHIATRIC PROBLEMS WERE CONCERNED AND WAS BEING PAID COM
PENSATION FOR HIS TEMPORARY TOTAL DISABILITY. THESE PAYMENTS WERE 
TERMINATED UNILATERALLY BY THE CARRIER AFTER CLAIMANT ESTABLISHED 
RESIDENCY IN CZECHOSLOVAKIA. 

CLAIMANT'S CLAIM HAD BEEN ACCEPTED AND PAYMENTS FOR TEMPO
RARY TOTAL DISABILITY WERE, INITIALLY, PAID, LATER THE CARRIER HAD 

DENIED RESPONSIBILITY FOR CLAIMANT'S EMOTIONAL PROBLEMS ANO HAD, 

AT THAT TIME, UNILATERALLY CEASED PAYMENT OF COMPENSATION FOR TEM

PORARY TOTAL DISABILITY. CLAIMANT HAD REQUESTED A HEARING AND, AS 

A RESULT THEREOF, THE: _ENTIRE CLAIM WAS FOUND COMPENSABLE AND THE 
EMPLOYER AND ITS CARRIER WERE ORDERED TO ACCEPT THE CLAIM FOR 
ANXIETY TENSION AND TO PAV COMPENSATION FOR TEMPORARY TOTAL DIS

ABILITY FROM THE DATE OF THE INJURY UNTIL THE CLAIM WAS CLOSED PURSUANT 
TO ORS 6 5 6 • 2 6 8 • THE REFEREE HAD ASSESSED PENAL TIES AND AWARDED AT-
10RNEV FEES. WCB CASE NO. 7 4 -2 7 8 6 ENTERED ON MARCH 1 8, 197 5. 

CLAIMANT NOW CONTENDS THAT THE SECOND ( UNDERSCORED) UNILATERAL 
TERMINATION OF PAVMEN1 OF COMPENSATION FOR TEMPORARY TOTAL DISABILITY 

JS A REFUSAL TO PAV COMPENSATION PURSUANT TO THE REFEREE'S ORDER 

AND THAT PENALTIES SHOULD BE ASSESSED FOR UNREASONABLE DELAY AND 

UNREASONABLE REFUSAL TO PAY COMPENSATION PURSUAN1 TO ORS 6 5 6. 2 6 8 ( 2) 

AND ATTORNEY FEES AWARDED BECAUSE OF THE UNREASONABLE RESISTANCE TO 

PAYMENT OF COMPENSATION PURSUANT TO ORS 6 5 6. 3 8 2 ( 1). 

THE EMPLOYER CONTENDS THAT WHEN CLAIMANT REMOVED HIMSELF AND 

HIS FAMILY FROM THE UNITED STATES AND RETURNED TO CZECHOSLOVAKIA 
HE DEPRIVED THE EMPLOYER AND ITS CARRIER OF THE OPPORTUNITY TO APPROVE 

OR ACCEPT CLAIMANT'S CHOICE OF DOCTORS IN CZECHOSLOVAKIA AND THAT BY 
REASON -::>F THE STATE OF RELATIONS BETWEEN THE UNITED STATES AND 

CZECHOSLOVAKIA THERE WAS NO MEANS BY WHICH PAYMENT COULD BE MADE 
TO::::LAIMANTPURSUANTTOORS 656 0 232(1) AND (2). ALSO, CLAIMANT HAS 
DEFEATED THE PURPOSE OF THE ACT WHICH IS TO RETURN THE WORKMAN, IF 

POSSIBLE, TO THE LABOR MARKET BY REMOVING HIMSELF FROM MEDICAL 
FACILITIES THAT COULD BE RECOGNIZED HERE, AND HIS CASE SHOULD BE 

CLOSED AS OF THE DATE HE LEFT THE UNITED STATES. 

THE REFEREE FOUND NO EVIDENCE TO INDICATE HOW THE CARRIER 
COULD HAVE PAID CLAIMANT DIRECTLY IN CZECHOSLOVAKIA (CLAIMANT HAD 

ADVISED THE CARRIER OF THE NAME OF A BANK IN CZECHOSLOVAKIA TO WHICH 
THE PAYMENTS FOR TEMPORARY TOTAL DISABILITY SHOULD BE SENT AND ALSO 

ADVISED IT OF THE NAME OF THE CZECHOSLOVAKIAN DOCTOR WHO WOULD BE 

TREATING HIM)• THE REFEREE CONCLUDED THAT THERE WAS NOTHING UNREA

SONABLE IN CARRIER'S FAILURE TO SEND COMPENSATION CHECKS BLINDLY, 

THE REFEREE RECOGNIZED THE EXISTENCE OF ORS 6 5 6 • 2 3 2 WHICH PRO
VIDES A METHOD FOR MAKING PAYMENTS TO ALIENS RESIDING OUTSIDE OF THE 
UNITED STATES, 1. E., PAYMENTS MAY, AT THE DISCRETION OF THE BOARD, 

BE MADE TO THE CONSUL-GENERAL OF THE COUNTRY IN WHICH SUCH BENEFI
CIARIES RESIDE ON BEHALF OF THE BENEFICIARY, THE REFEREE ALSO RECOG

NIZED THAT THE CZECHOSLOVAKIAN GOVERNMENT, AS A PART OF THE RUSSIAN 
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Claimant is a native of Czechoslovakia, he came to the unite 

STATES DURING 1 9 6 9 AND WENT TO WORK FOR THE EMPLOYER IN PORTLAND
THE SAME YEAR. HE CONTINUED TO WORK FOR THE EMPLOYER UNTIL HE RE
TURNED TO HIS NATIVE COUNTRY IN SEPTEMBER, 1 9 7 5 .

While working for the employer claimant became involve in

AN ALTERCATION AT THE PLANT IN NOVEMBER, 1 9 7 3 FROM WHICH HE WAS
MADE A COMPLETE PHYSICAL RECOVERY. HOWEVER, CLAIMANT S PRE-EXISTING
PSYCHOLOGICAL PROBLEMS WERE EXACERBATED BY THE FIGHT AND AT THE TIME
CLAIMANT RETURNED TO CZECHOSLOVAKIA HE WAS UNDER THE CARE OF DR.
QUAN, A PSYCHIATRIST, FOR PROBLEMS WHICH RESULTED FROM HIS INDUS
TRIAL INJURY. HE WAS NOT, AT THAT TIME, MEDICALLY STATIONARY AS FAR
AS HIS PSYCHIATRIC PROBLEMS WERE CONCERNED AND WAS BEING PAID COM
PENSATION FOR HIS TEMPORARY TOTAL DISABILITY. THESE PAYMENTS WERE
TERMINATED UNILATERALLY BY THE CARRIER AFTER CLAIMANT ESTABLISHED
RESIDENCY IN CZECHOSLOVAKIA.

Claimant's claim ha been accepte an payments for tempo

rary TOTAL DISABILITY WERE, INITIALLY, PAID, LATER THE CARRIER HAD
DENIED RESPONSIBILITY FOR CLAIMANT S EMOTIONAL PROBLEMS AND HAD,
AT THAT TIME, UNILATERALLY CEASED PAYMENT OF COMPENSATION FOR TEM
PORARY TOTAL DISABILITY. CLAIMANT HAD REQUESTED A HEARING AND, AS
A RESULT THEREOF, THE ENTIRE CLAIM WAS FOUND COMPENSABLE AND THE
EMPLOYER AND ITS CARRIER WERE ORDERED TO ACCEPT THE CLAIM FOR
ANXIETY TENSION AND TO PAY COMPENSATION FOR TEMPORARY TOTAL DIS
ABILITY FROM THE DATE OF THE INJURY UNTIL THE CLAIM WAS CLOSED PURSUANT
TO ORS 6 5 6 . 2 6 8 . THE REFEREE HAD ASSESSED PENALTIES AND AWARDED AT
TORNEY FEES. WCB CASE NO. 7 4 -2 786 ENTERED ON MARCH 18 , 1 97 5 .

Claimant now conten s that the secon (un erscore ) unilateral

TERMINATION OF PAYMENT OF COMPENSATION FOR TEMPORARY TOTAL DISABILITY
IS A REFUSAL TO PAY COMPENSATION PURSUANT TO THE REFEREE'S ORDER
AND THAT PENALTIES SHOULD BE ASSESSED FOR UNREASONABLE DELAY AND
UNREASONABLE REFUSAL TO PAY COMPENSATION PURSUANT TO ORS 656.268 (2)
AND ATTORNEY FEES AWARDED BECAUSE OF THE UNREASONABLE RESISTANCE TO
PAYMENT OF COM PE NSAT I ON PURSUANT TO ORS 656.382(1).

The employer conten s that when claimant remove himself an 

HIS FAMILY FROM THE UNITED STATES AND RETURNED TO CZECHOSLOVAKIA
HE DEPRIVED THE EMPLOYER AND ITS CARRIER OF THE OPPORTUNITY TO APPROVE
OR ACCEPT CLAIMANT S CHOICE OF DOCTORS IN CZECHOSLOVAKIA AND THAT BY
REASON OF THE STATE OF RELATIONS BETWEEN THE UNITED STATES AND
CZECHOSLOVAKIA THERE WAS NO MEANS BY WHICH PAYMENT COULD BE MADE
TO CLAIMANT PURSUANT TO ORS 656.232 (1) AND (2 ) . ALSO, CLAIMANT HAS
DEFEATED THE PURPOSE OF THE ACT WHICH IS TO RETURN THE WORKMAN, IF
POSSIBLE, TO THE LABOR MARKET BY REMOVING HIMSELF FROM MEDICAL
FACILITIES THAT COULD BE RECOGNIZED HERE, AND HIS CASE SHOULD BE
CLOSED AS OF THE DATE HE LEFT THE UNITED STATES.

The referee foun no evi ence to in icate how the carrier

COULD HAVE PAID CLAIMANT DIRECTLY IN CZECHOSLOVAKIA (CLAIMANT HAD
ADVISED THE CARRIER OF THE NAME OF A BANK IN CZECHOSLOVAKIA TO WHICH
THE PAYMENTS FOR TEMPORARY TOTAL DISABILITY SHOULD BE SENT AND ALSO
ADVISED IT OF THE NAME OF THE CZECHOSLOVAKIAN DOCTOR WHO WOULD BE
TREATING HIM) . THE REFEREE CONCLUDED THAT THERE WAS NOTHING UNREA
SONABLE IN CARRIER' S FAILURE TO SEND COMPENSATION CHECKS blin ly.

The REFEREE RECOGNIZED THE EXISTENCE OF ORS 6 5 6 . 2 3 2 WHICH PRO

VIDES A METHOD FOR MAKING PAYMENTS TO ALIENS RESIDING OUTSIDE OF THE
UNITED STATES, I.E., PAYMENTS MAY, AT THE DISCRETION OF THE BOARD,
BE MADE TO THE CONSUL-GENERAL OF THE COUNTRY IN WHICH SUCH BENEFI
CIARIES RESIDE ON BEHALF OF THE BENEFICIARY. THE REFEREE ALSO RECOG
NIZED THAT THE CZECHOSLOVAKIAN GOVERNMENT, AS A PART OF THE RUSSIAN
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COMPLEX HAS A CONSUL WHOSE NAME AND ADDRESS IS KNOWN TO THE EMPLOYER 
AND ITS CARRIER (3900 LINNEAN AVE.• WASHINGTON D 0 C 0 20008) • HE CON

CLUDED, HOWEVER, THAT THE CARRIER SHOULD NOT BE REQUIRED TO SEND 
MONEY BLINDLY TO A FOREIGN COUNTRY, ARGUABLY AT LEAST, UNDER A 
SOCIALIZED MEDICINE PROGRAM, WHICH PROGRAM COULD CONFISCATE THE 
PAYMENTS. HE FELT THAT EVEN IF THERE WERE PROOF THAT CLAIMANT WAS 
RECEIVING THE COMPENSATION IN TH IS SITUATION, IT WAS. NOT CONTEMPLATED 

BY THE WORKMEN'S COMPENSATION LAW AND IT WOULD SEEM THAT RECIPRO

CITY REQUIREMENT WITH THE COUNTRY INVOLVED SHOULD BE A CONDITION 

PRECEDENT TO PAYMENT• 

THE REFEREE CONCEDED THAT GIVEN ANOTHER SET OF FACTS THE ACTIONS 
OF THE CARRIER COULD NOT BE CONDONED BUT THE EVIDENCE IN THI.S CASE 
REVEALED THAT CLAIMANT UNSUCCESSFULLY REQUESTED THE ASSISTANCE OF 
THE BOARD BY SEEKING A DETERMINATION ORDER RELATING TO CLAIMANT'S 

PERMANENT PARTIAL DISABILITY, IF ANY, WHICH WAS NOT ACTED UPON. HE 

FELT IT WOULD BS AN IRRESPONSIBLE DISBURSEMENT OF FUNDS TRUSTED TO 

THE CARRIER IF IT MADE THE DISBURSEMENTS REQUESTED BY THE CLAIMANT 
AND HE, THEREFORE, UPHELD THE ACTIONS TAKEN BY THE EMPLOYER AND ITS 
CARRIER 0 

THE BOARD, ON DE NOVO REVIEW, DISAGREES WITH THE CONCLUSIONS 
REACHED BY THE REFEREE 0 SEVERAL REPORTS WERE RECEIVED FROM DR 0 

BENICKY OF THE CZECHOSLOVAKIAN INSTITUTE OF HEALTH WHICH INDICATED 

WHAT MEDICAL SERVICES WERE BEING FURNISHED TO THE CLAIMANT AND DR 0 

QUAN, WHO WAS TREATING CLAIMANT FOR HIS PSYCHIATRIC PROBLEMS AT THE 
TIME HE LEFT THE UNITED STATES, WAS PERSUADED THAT SUCH PROCEDURES 
WERE ESSENTIALLY THE SAME AS THOSE WHICH WOULD HAVE BEEN PERFORMED 
IN THE UNITED STATES AND THAT THE SERVICES WERE OF BENEFIT TO CLAIM
ANT. AFTER A HEARING, CLAIMANT'S PSYCHOLOGICAL AND PSYCHIATRIC 
DISORDERS HAD BEEN FOUND TO BE COMPENSABLE ANO HE WAS UNDER THE 

TREATMENT OF DR 0 QUAN AND BE ING PAID COM PE NS AT ION FOR Tl ME LOSS PRIOR 

TO LEAVING THIS COUNTRY. THERE IS NO EVIDENCE THAT CLAIMANT'S CON-

. DlTlON IS NOW MEDICALLY STATIONARY, THEREFORE, IT WOULD NOT BE PROPER 
TO ISSUE A DETERMINATION ORDER 0 

IF THE EMPLOYER AND ITS CARRIER FELT THAT CLAIMANT'S RETURN TO 
CZECHOSLOVAKIA PLACED THEM IN AN UNTENABLE POSITION THEY CERTAINLY 

COULD HAVE, UNDER THE PROVISIONS OF ORS 6 5 6 • 3 2 5, SOUGHT AUTHORITY 
FROM THE BOARD TO TERMINATE PAYMENTS BUT THEY DID NOT DO SO AND 

TERMINATION OF COMPENSATION FOR CLAIMANT'S TEMPORARY TOTAL DISABILITY 
HAS NEVER BEEN AUTHORIZED BY THE BOARD 0 

THERE IS NO BASIS FOR BELIEVING THE CARRIER WOULD BE MAKING AN 
IRRESPONSIBLE DISBURSEMENT OF FUNDS ENTRUSTED TO IT IF IT FORWARDED 
THE COMPENSATION FOR TEMPORARY TOTAL DISABILITY TO CZECHOSLOVAKIA 
CONSULATE IN WASHINGTON, D 0 C 0 IT IS DIFFICULT TO DETERMINE WHAT THE 

EMPLOYER AND ITS CARRIER MEANT WHEN THEY STATED I BY REASON OF THE 

STATE OF RELATIONS BETWEEN THE UNITED STATES AND CZECHOSLOVAKIA', 
THE UNITED STATES AND CZECHOSLOVAKIA HAVE NOT SEVERED DIPLOMATIC 
RELATIONS, CERTAINLY A STATE OF WAR DOES NOT EXIST BETWEEN THE TWO 
COUNTRIES AND IT IS WHOLLY IMMATERIAL WHETHER OR NOT CZECHOSLOVAKIA 

IS A SOCIALIST STATE. 

ORS 6 5 6 • 2 3 2 SPECIFICALLY PROVIDES A METHOD BY WHICH THE EMPLOYER 

AND ITS CARRIER CAN CONTINUE TO MAKE PAYMENTS TO AN ALIEN LIVING IN A 
FOREIGN COUNTRY - THE FACT THAT CLAIMANT HAD REQUESTED THAT THE PAY
MENTS BE SENT TO A CERTAIN BANK IN A CERTAIN CITY IN CZECHOSLOVAKIA 
DOES NOT CHANGE THE SITUATION. THE CARRIER KNOWS THE ADDRESS OF THE 

CZECHOSLOVAKIAN CONSULATE IN WASHINGTON, D 0 C 0 AND THERE IS NO REASON 
TO BELIEVE THAT PAYMENTS SENT TO THAT CONSULATE WOULD NOT BE FOR

WARDED DIRECTLY TO THE CLAIMANT• 
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COMPLEX HAS A CONSUL WHOSE NAME AND ADDRESS IS KNOWN TO THE EMPLOYER
AND ITS CARRIER (3900 L1NNEAN AVE, , W ASH INGTON D.C. 20008). HE CON
CLUDED, HOWEVER, THAT THE CARRIER SHOULD NOT BE REQUIRED TO SEND
MONEY BLINDLY TO A FOREIGN COUNTRY, ARGUABLY AT LEAST, UNDER A
SOCIALIZED MEDICINE PROGRAM, WHICH PROGRAM COULD CONFISCATE THE
PAYMENTS. HE FELT THAT EVEN IF THERE WERE PROOF THAT CLAIMANT WAS
RECEIVING THE COMPENSATION IN THIS SITUATION, IT WAS NOT CONTEMPLATED
BY THE WORKMEN'S COMPENSATION LAW AND IT WOULD SEEM THAT RECIPRO
CITY REQUIREMENT WITH THE COUNTRY INVOLVED SHOULD BE A CONDITION
PRECEDENT TO PAYMENT.

The REFEREE CONCEDED THAT GIVEN ANOTHER SET OF FACTS THE ACTIONS

OF THE CARRIER COULD NOT BE CONDONED BUT THE EVIDENCE IN THIS CASE
REVEALED THAT CLAIMANT UNSUCCESSFULLY REQUESTED THE ASSISTANCE OF
THE BOARD BY SEEKING A DETERMINATION ORDER RELATING TO CLAIMANT'S
PERMANENT PARTIAL DISABILITY, IF ANY, WHICH WAS NOT ACTED UPON. HE
FELT IT WOULD BE AN IRRESPONSIBLE DISBURSEMENT OF FUNDS TRUSTED TO
THE CARRIER IF IT MADE THE DISBURSEMENTS REQUESTED BY THE CLAIMANT
AND HE, THEREFORE, UPHELD THE ACTIONS TAKEN BY THE EMPLOYER AND ITS
CARRIER.

The boar , on  e novo review,  isagrees with the conclusions

REACHED BY THE REFEREE. SEVERAL REPORTS WERE RECEIVED FROM DR.
BEN1CKY OF THE CZECHOSLOVAKIAN INSTITUTE OF HEALTH WHICH INDICATED
WHAT MEDICAL SERVICES WERE BEING FURNISHED TO THE CLAIMANT AND DR.
QUAN, WHO WAS TREATING CLAIMANT FOR HIS PSYCHIATRIC PROBLEMS AT THE
TIME HE LEFT THE UNITED STATES, WAS PERSUADED THAT SUCH PROCEDURES
WERE ESSENTIALLY THE SAME AS THOSE WHICH WOULD HAVE BEEN PERFORMED
IN THE UNITED STATES AND THAT THE SERVICES WERE OF BENEFIT TO CLAIM
ANT. AFTER A HEARING, CLAIMANT1 S PSYCHOLOGICAL AND PSYCHIATRIC
DISORDERS HAD BEEN FOUND TO BE COMPENSABLE AND HE WAS UNDER THE
TREATMENT OF DR. QUAN AND BEING PAID COMPENSATION FOR TIME LOSS PRIOR
TO LEAVING THIS COUNTRY. THERE IS NO EVIDENCE THAT CLAIMANT' S CON
DITION IS NOW MEDICALLY STATIONARY, THEREFORE, IT WOULD NOT BE PROPER
TO ISSUE A DETERMINATION ORDER.

If the employer an its carrier felt that claimant s RETURN TO

CZECHOSLOVAKIA PLACED THEM IN AN UNTENABLE POSITION THEY CERTAINLY
COULD HAVE, UNDER THE PROVISIONS OF ORS 6 5 6 . 3 2 5 , SOUGHT AUTHORITY
FROM THE BOARD TO TERMINATE PAYMENTS BUT THEY DID NOT DO SO AND
TERMINATION OF COMPENSATION FOR CLAIMANT'S TEMPORARY TOTAL DISABILITY
HAS NEVER BEEN AUTHORIZED BY THE BOARD.

There is no basis for believing the carrier woul be making an

IRRESPONSIBLE DISBURSEMENT OF FUNDS ENTRUSTED TO IT IF IT FORWARDED
THE COMPENSATION FOR TEMPORARY TOTAL DISABILITY TO CZECHOSLOVAKIA
CONSULATE IN WASHINGTON, D.C. IT IS DIFFICULT TO DETERMINE WHAT THE
EMPLOYER AND ITS CARRIER MEANT WHEN THEY STATED BY REASON OF THE
STATE OF RELATIONS BETWEEN THE UNITED STATES AND CZECHOSLOVAKIA .
THE UNITED STATES AND CZECHOSLOVAKIA HAVE NOT SEVERED DIPLOMATIC
RELATIONS, CERTAINLY A STATE OF WAR DOES NOT EXIST BETWEEN THE TWO
COUNTRIES AND IT IS WHOLLY IMMATERIAL WHETHER OR NOT CZECHOSLOVAKIA
IS A SOCIALIST STATE.

OrS 6 5 6 . 2 3 2 SPECIFICALLY PROVIDES A METHOD BY WHICH THE EMPLOYER

AND ITS CARRIER CAN CONTINUE TO MAKE PAYMENTS TO AN ALIEN LIVING IN A
FOREIGN COUNTRY THE FACT THAT CLAIMANT HAD REQUESTED THAT THE PAY
MENTS BE SENT TO A CERTAIN BANK IN A CERTAIN CITY IN CZECHOSLOVAKIA
DOES NOT CHANGE THE SITUATION. THE CARRIER KNOWS THE ADDRESS OF THE
CZECHOSLOVAKIAN CONSULATE IN WASHINGTON, D.C. AND THERE IS NO REASON
TO BELIEVE THAT PAYMENTS SENT TO THAT CONSULATE WOULD NOT BE FOR
WARDED DIRECTLY TO THE CLAIMANT.
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BENICKY, WHO IS TREATING CLAIMANT IN CZECHOSLOVAKIA FOR 

HIS PSYCHIATRIC PROBLEMS, HAS BEEN FURN! SHI NG THE CARRIER RE PORTS 

WITH RESPECT TO CLAIMANT'S CONDITION AND THE MEDICAL SERVICES WHICH 

ARE BE I NG PROV IDE D CLAIMANT• DR. QUAN AGREES THAT THE PROCEDURES 

ARE THE SAME THAT WOULD HAVE BEEN PROVIDED CLAIMANT HAD HE REMAINED 

IN THE UNITED STATES, WHEN CLAIMANT'S CONDITION DOES BECOME MEDI

CALLY STATIONARY DR, BENICKY CAN ADVISE THE EMPLOYER AND ITS CARRIER 

AND DR, QUAN CAN BE CONSULTED AND BE REQUESTED TO ADVISE THE EMPLOYER 

AND ITS CARRIER IF HE CONCURS WITH THE CLOSING EVALUATION MADE BY DR. 

BEN ICKY, 

THE RE ARE NO INSURMOUNTABLE PROB LE MS PRESENTED __ BY TH IS SITU

ATION AND THERE IS NO JUSTIFICATION WHATSOEVER FOR THE UNILATERAL 

TERMINATION OF PAYMENT OF COMPENSATION FOR TEMPORARY TOTAL DISA

BILITY BY THE EMPLOYER AND ITS CARRIER, WITHOUT FIRST OBTAINING 

AUTHORIZATION FROM THE BOARD, THE REFEREE'S ORDER MUST BE REVERSED. 

ORDER 

THE ORDER OF THE REFEREE, DATED MAY 2 8, I 9 7 6, IS REVERSED. 

THE EMPLOYER AND ITS CARRIER ARE DIRECTED TO RESUME PAYMENTS 

TO CLAIMANT OF COMPENSATION FOR TEMPORARY TOTAL DISABILITY, COMMENC

ING ON THE DATE SAID PAYMENTS WERE UNILATERALLY TERMINATED BY THE 

EMPLOYER AND ITS CARRIER AND UNTIL CLAIMANT'S CLAIM IS CLOSE �' PURSUANT 

TO ORS 656 0 268 0 

THE EMPLOYER AND ITS CARRIER SHALL, ADDITIONALLY, PAY CLAIMANT, 

AS A Pf~NALTY PURSUANT TO ORS 656 0 262 (8), FOR ITS UNREASONABLE REFU

SAL TO PAY COMPENSATION, A SUM EQUAL TO 2 5 PER CENT OF THE COMPEN

SATION FOR TEMPORARY TOTAL DISABILITY DUE AND OWING CLAIMANT BY VIRTUE 

OF THIS ORDER. 

THE EMPLOYER AND ITS CARRIER SHALL PAY CLAIMANT'S COUNSEL 

A REASONABLE ATTORNEY FEE IN THE AMOUNT OF I 5 0 0 DOLLARS PURSUANT 

TO ORS 6 5 6. 3 8 2 ( 1) BECAUSE OF THE UNREASONABLE DELAY AND UNREASONABLE 

RESISTANCE TO THE PAYMENT OF COMPENSATION FOR TEMPORARY TOTAL DIS

ABILITY• 

CLAIMANT'S COUNSEL IS AWARDED AS A REASONABLE ATTORNEY FEE 

FOR HIS SERVICES IN CONNECTION W 1TH BOARD REVIEW THE SUM OF 4 0 0 DOL

LARS, PAYABLE BY THE EMPLOYER AND ITS CARRIER. 

WCB CASE NO. 76-637 

DORIS A. HARi, CLAIMANT 
ALLAN f,NAPPENBERGER, CLAIMANT'S ATTY, 

ROGER LUEDTKE, DEFENSE ATTY, 

RE QUE ST FOR REVIEW BY CLAIMANT 

SEPTEMBER 30, 1976 

REVIEWED BY BOARD MEMBERS WILSON, MOORE AND PHILLIPS. 

CLAIMANT SEEKS BOARD REVIEW OF THE REFEREE'S ORDER WHICH 

RESOLVED THE ISSUE OF THE AMOUNTS PAYABLE TO CLAIMANT FOR TEMPORARY 

TOTAL AND TEMPORARY PARTIAL DISABILITY FOR THE PERIODS SET FORTH IN 

A STIPULATION OF FACTS PRESENTED TO HIM IN FAVOR OF THE EMPLOYER BUT 

HELD THE EMPLOYER WAS UNREASONABLE IN PAYMENT OF COMPENSATION AND 

ASSESSED A PENALTY AND AWARDED AN ATTORNEY FEE. 

THE PARTIES SUBMITTED A STIPULATION OF FACTS WHICH STATED, 
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Dr. BE N 1CKY, WHO IS TREATING CLAIMANT IN CZECHOSLO AKIA FOR

HIS PSYCHIATRIC PROBLEMS, HAS BEEN FURNISHING THE CARRIER REPORTS
WITH RESPECT TO CLAIMANT S CONDITION AND THE MEDICAL SER ICES WHICH
ARE BEING PRO IDED CLAIMANT. DR. QUAN AGREES THAT THE PROCEDURES
ARE THE SAME THAT WOULD HA E BEEN PRO IDED CLAIMANT HAD HE REMAINED
IN THE UNITED STATES. WHEN CLAIMANT' S CONDITION DOES BECOME MEDI
CALLY STATIONARY DR. BENICKY CAN AD ISE THE EMPLOYER AND ITS CARRIER
AND DR. QUAN CAN BE CONSULTED AND BE REQUESTED TO AD ISE THE EMPLOYER
AND ITS CARRIER IF HE CONCURS WITH THE CLOSING E ALUATION MADE BY DR.
BENICKY.

There are no insurmountable problems presente by this situ

 tion AND THERE IS NO JUSTIFICATION WHATSOE ER FOR THE UNILATERAL
TERMINATION OF PAYMENT OF COMPENSATION FOR TEMPORARY TOTAL DISA
BILITY BY THE EMPLOYER AND ITS CARRIER, WITHOUT FIRST OBTAINING
AUTHORIZATION FROM THE BOARD. THE REFEREE S ORDER MUST BE RE ERSED.

ORDER
The ORDER OF  HE REFEREE, DA ED MAY 2 8, I 9 7 6 , IS REVERSED.

The employer an its carrier are  irecte to resume payments

TO CLAIMANT OF COMPENSATION FOR TEMPORARY TOTAL DISABILITY, COMMENC
ING ON THE DATE SAID PAYMENTS WERE UNILATERALLY TERMINATED BY THE
EMPLOYER AND ITS CARRIER AND UNTIL CLAIMANT S CLAIM IS CLOSED PURSUANT
TO ORS 6 5 6 . 2 6 8 .

The employer an its carrier shall,
AS A PENAL Y PURSUAN  O ORS 8 5 6 . 2 6 2 ( 8 ) ,
SAL TO PAY COMPENSATION, A SUM EQUAL TO 2
SAT ION FOR TEMPORARY TOTAL DISABILITY DUE
OF THIS ORDER.

The EMPLOYER AND ITS CARRIER SHALL PAY CLAIMANT1 S COUNSEL
A REASONABLE ATTORNEY FEE IN THE AMOUNT OF 1 5 0 0 DOLLARS PURSUANT
TO ORS 656.382(1) BECAUSE OF THE UNREASONABLE DELAY AND UNREASONABLE
RESISTANCE TO THE PAYMENT OF COMPENSATION FOR TEMPORARY TOTAL DIS
ABILITY.

Claimant’s counsel is awar e as a reasonable attorney fee

FOR HIS SER ICES IN CONNECTION WITH BOARD RE IEW THE SUM OF 4 0 0 DOL
LARS, PAYABLE BY THE EMPLOYER AND ITS CARRIER.

ADDITIONALLY, PAY CLAIMANT,
FOR ITS UNREASONABLE REFU-
5 PER CENT OF THE COMPEN-
AND OWING CLAIMANT BY  IRTUE

WCB CASE NO. 76-637 SEPTEMBER 30, 1976

DORIS A. HARI, CLAIMANT
ALLAN KNAPPENBERGER, CLAIMAN S A  Y.
ROGER LUED KE, DEFENSE A  Y.
REQUES FOR REVIEW BY CLAIMAN 

Reviewe by boar members wilson, moore an Phillips.

Claimant seeks boar review of the referee's or er which

resolve the issue of the amounts payable to claimant for temporary
TOTAL AND TEMPORARY PARTIAL DISABILITY FOR THE PERIODS SET FORTH IN
A STIPULATION OF FACTS PRESENTED TO HIM IN FA OR OF THE EMPLOYER BUT
HELD THE EMPLOYER WAS UNREASONABLE IN PAYMENT OF COMPENSATION AND
ASSESSED A PENALTY AND AWARDED AN ATTORNEY FEE.

The parties submitte a stipulation of facts which state ,
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ESSENTIALLY, THAT CLAIMANT WAS WORKING AT TWO JOBS AT THE TIME OF 

HER INJURY ON JANUARY 2, 1976, SHE' WAS WORKING AT PIETRO'S PIZZA PAR

LOR AS A WAITRESS ANO AS A RECEPTIONIST AT GREAT WEST LIFE INSURANCE 

COMPANY. SHE SUFFERED HER INJURY WHILJ::: WORKING AT PIETRO' 5, SHE 

LEFT BOTH JOBS ON JANUARY 2, 197 6 BUT RETURNED ON FEBRUARY 1, TO WORK 

HALF DAYS FOR GREAT WEST, ON MARCH 1, SHE RESUMED HER RECEPTION

IST JOB ON A FULL TIME BASIS, CLAIMANT HAD NOT BEEN RELEASED TO RE

TURN TO WORK AT PIETRO'S AT THE TIME OF THE HEARING, 

CLAIMANT CONTENDS THAT THE COMPENSATION FOR HER TEMPORARY 

TOTAL DISABILITY SHOULD BE BASED UPON HER COMBINED WEEKLY WAGES 

RECEIVED FROM PIETRO'S AND GREAT WEST, CLAIMANT FURTHER CONTENDS 

THAT WHEN SHE RETURNED ON A PART TIME BASIS SHE ONLY MADE HALF OF 

HER FULL TIME SALARY, THEREFORE, HER EARNINGS LOSS FOR THE PERIOD 

OF FEBRUARY WHEN SHE WAS WORKING ON A PART TIME BASIS FOR GREAT 

WEST SHOULD BE COMPUTED ON ONE-HALF OF HER FULL TIME SALARY AND WHEN 

THIS IS DIVIDED BY HER FULL TIME SALARY THERE IS A 65 PER CENT LOSS OF 

EARNINGS DURING THE MONTH OF FEBRUARY WHICH SHOULD BE APPLIED TO HER 

COMBINED WEEKLY WAGES TO DETERMINE HER WEEKLY RATE FOR TEMPORARY 

PARTIAL. DISABILITY, 

THE EMPLOYER CONTENDS THAT CLAIMANT'S PAYMENTS FOR TEMPOR-

ARY TOTAL DISABIL.ITY HAD TO BE CONFINED TO A PERCENTAGE OF HER EARN

INGS FROM THE JOB ON WHICH SHE WAS INJURED RATHER THAN UPON THE 

COMBINED EARNINGS FROM BOTH JOBS - THAT CLAIMANT IS ENTITLED, PURSUANT 

TO ORS 656,210, TO RECEIVE AS COMPENSATION FOR HER TEMPORARY TOTAL 

DISABILITY THROUGH THE MONTH OF JANUARY, 1976, 66 AND TWO-THIRDS PER 

CENT OF HER 49,50 DOLLARS WEEKLY WAGE EARNED AS AN EMPLOYEE OF 

PIETRO'S, 

THE EMPLOYER FURTHER C-ONTENDS THAT FOR THE MONTH OF FEBRUARY 

WHEN CLAIMANT WAS WORKING HALF DAYS FOR GREAT WEST THAT THE TEMPORARY 

TOTAL DISABILITY WAS PROPERLY CALCULATED BY ADDING THE WEEKL.Y WAGE 

CLAIMANT RECEIVED FROM PIETRO'S TO THE PART-TIME WAGE SHE RECEIVED 

FROM THE GREAT WEST AND DIVIDING THIS AMOUNT BY THE TOTAL COMBINED 

PRE-INJURY WEEKLY WAGE TO ARRIVE AT A PERCENTAGE OF DISABILITY AND 

THEN TO APPLY THIS PERCENTAGC: TO THE AVERAGE WEEKLY WAGE CLAIMANT 

RECEIVED AT PIETRO'S TO DETERMINE WHAT CLAIMANT WAS ENTITLED TO RE

CEIVE FOR HER TEMPORARY PARTIAL DISABILITY, THE EMPLOYER ALSO CONTENDS 

THAT WHEN CLAIMANT RETURNED TO FULL TIME WORK AT GREAT WEST IT WAS 

PROPER TO RECALCULATE CLAIMANT'S PAYMENTS OF TEMPORARY PARTIAL DIS

ABILITY ON THE SAME THEORY, 

THE REFEREE N:JTED THAT OREGON DOES NOT FOLLOW LARSON IN COM-

Bl NI NG EARNINGS OF THE DISSIMILAR JOBS TO DETERMINE A BASE FOR APPLYING 

THE PERCENTAGE OF WEEKLY WAGE FOR COMPUTATION OF TEMPORARY TOTAL 

DISABILITY COMPENSATION, THE REFEREE ADHERED TO THE GOVERNING STATUTES 

AND CONCLUDED THAT THE CALCULATIONS FOR BOTH TEMPORARY TOTAL DIS

ABILITY AND TEMPORARY PARTIAL DISAl31LITY MADE BY THE EMPLOYER WERE 

CORRECT, 

THE REFEREE FOUND THAT THE EMPLOYER HAD KNOWLEDGE THAT CLAIM

ANT HAD SUFFERED AN ACCIDENT, IT WAS CLEARLY STATED IN THE STIPULATION 

OF FA'::TS, AND THAT SUCH KNOWLEDGE WAS AC::QUIRED BY THE EMPLOYER WITHIN 

THE TIME FIXED FOR GIVING NOTICE, THE REFEREE FOUND THAT THE EMPLOYER 

TOOK NO ACTION UNTIL LETTERS WERE RECEIVED FROM CLAIMANT' 5 ATTORNEY -

ONLY THEN WAS AN ACCIDENT FORM PREPARED, HE FOUND THIS TO BE A STRONG 

INDICATION OF BAD FAITH ON THE PART OF THE EMPLOYER AND ITS CARRIER, 

THE REFEREE CONCLUDED PENALTIES PURSUANT TO ORS 656,262(8) 
SHOULD BE ASSESSED, HE ALSO AWARDED AN ATTORNEY FEE PAYABLE TO 

CLAIMANT'S COUNSEL BY THE EMPLOYER, 
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ESSENTIALLY, THAT CLAIMANT WAS WORKING AT TWO JOBS AT THE TIME OF
HER INJURY ON JANUARY 2 , 1 9 76. SHE' WAS WORKING AT PIETRO1 S PIZZA PAR
LOR AS A WAITRESS AND AS A RECEPTIONIST AT GREAT WEST LIFE INSURANCE
COMPANY. SHE SUFFERED HER INJURY WHILE WORKING AT PIETRO1 S. SHE
LEFT BOTH JOBS ON JANUARY 2 , 1 9 7 6 BUT RETURNED ON FEBRUARY 1 , TO WORK
HALF DAYS FOR GREAT WEST. ON MARCH 1 , SHE RESUMED HER RECEPTION
IST JOB ON A FULL TIME BASIS. CLAIMANT HAD NOT BEEN RELEASED TO RE
TURN to work at pietro s at the time of the hearing.

Claimant conten s that the compensation for her temporary

TOTAL DISABILITY SHOULD BE BASED UPON HER COMBINED WEEKLY WAGES
RECEIVED FROM PIETRO* S AND GREAT WEST. CLAIMANT FURTHER CONTENDS
THAT WHEN SHE RETURNED ON A PART TIME BASIS SHE ONLY MADE HALF OF
HER FULL TIME SALARY, THEREFORE, HER EARNINGS LOSS FOR THE PERIOD
OF FEBRUARY WHEN SHE WAS WORKING ON A PART TIME BASIS FOR GREAT
WEST SHOULD BE COMPUTED ON ONE-HALF OF HER FULL TIME SALARY AND WHEN
THIS IS DIVIDED BY HER FULL TIME SALARY THERE IS A 65 PER CENT LOSS OF
EARNINGS DURING THE MONTH OF FEBRUARY WHICH SHOULD BE APPLIED TO HER
COMBINED WEEKLY WAGES TO DETERMINE HER WEEKLY RATE FOR TEMPORARY
PARTIAL DISABILITY.

The employer conten s that claimant’s payments for tempor

ary TOTAL DISABILITY HAD TO BE CONFINED TO A PERCENTAGE OF HER EARN
INGS FROM THE JOB ON WHICH SHE WAS INJURED RATHER THAN UPON THE
COMBINED EARNINGS FROM BOTH JOBS THAT CLAIMANT IS ENTITLED, PURSUANT
TO ORS 656.210, TO RECEIVE AS COMPENSATION FOR HER TEMPORARY TOTAL
DISABILITY THROUGH THE MONTH OF JANUARY, 1 9 76 , 6 6 AND TWO-THIRDS PER
CENT OF HER 4 9 . 5 0 DOLLARS WEEKLY WAGE EARNED AS AN EMPLOYEE OF
PIETRO S.

The employer further conten s that for the month of February
WHEN CLAIMANT WAS WORKING HALF DAYS FOR GREAT WEST THAT THE TEMPORARY
TOTAL DISABILITY WAS PROPERLY CALCULATED BY ADDING THE WEEKLY WAGE
CLAIMANT RECEIVED FROM PIETRO1 S TO THE PART-TIME WAGE SHE RECEIVED
FROM THE GREAT WEST AND DIVIDING THIS AMOUNT BY THE TOTAL COMBINED
PRE INJURY WEEKLY WAGE TO ARRIVE AT A PERCENTAGE OF DISABILITY AND
THEN TO APPLY THIS PERCENTAGE TO THE AVERAGE WEEKLY WAGE CLAIMANT
RECEIVED AT PIETRO1 S TO DETERMINE WHAT CLAIMANT WAS ENTITLED TO RE
CEIVE FOR HER TEMPORARY PARTIAL DISABILITY. THE EMPLOYER ALSO CONTENDS
THAT WHEN CLAIMANT RETURNED TO FULL TIME WORK AT GREAT WEST IT WAS
PROPER TO RECALCULATE CLAIMANT S PAYMENTS OF TEMPORARY PARTIAL DIS
ABILITY ON THE SAME THEORY.

The referee note that Oregon  oes not follow larson in com

bining EARNINGS OF THE DISSIMILAR JOBS TO DETERMINE A BASE FOR APPLYING
THE PERCENTAGE OF WEEKLY WAGE FOR COMPUTATION OF TEMPORARY TOTAL
DISABILITY COMPENSATION. THE REFEREE ADHERED TO THE GOVERNING STATUTES
AND CONCLUDED THAT THE CALCULATIONS FOR BOTH TEMPORARY TOTAL DIS
ABILITY AND TEMPORARY PARTIAL DISABILITY MADE BY THE EMPLOYER WERE
CORRECT.

The referee foun that the employer ha knowle ge that claim

ant HAD SUFFERED AN ACCIDENT, IT WAS CLEARLY STATED IN THE STIPULATION
OF FACTS, AND THAT SUCH KNOWLEDGE WAS ACQUIRED BY THE EMPLOYER WITHIN
THE TIME FIXED FOR GIVING NOTICE. THE REFEREE FOUND THAT THE EMPLOYER
TOOK NO ACTION UNTIL LETTERS WERE RECEIVED FROM CLAIMANT S ATTORNEY
ONLY THEN WAS AN ACCIDENT FORM PREPARED. HE FOUND THIS TO BE A STRONG
INDICATION OF BAD FAITH ON THE PART OF THE EMPLOYER AND ITS CARRIER.

The REFEREE CONCLUDED PENALTIES PURSUANT TO ORS 656.262(8)

SHOULD BE ASSESSED. HE ALSO AWARDED AN ATTORNEY FEE PAYABLE TO
CLAIMANT S COUNSEL BY THE EMPLOYER.
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MAJORITY OF THE BOARD, ON DE NOVO REVIEW, AFFIRMS THE 
ORDER OF THE REFEREE. WHILE IT MAY SEEM RATHER HARSH TO REFUSE TO 
ALLOW CLAIMANT TO HAVE HER COMBINED WAGES RECEIVED FROM PIETRO'S 
AND GREAT WEST LIFE INSURANCE COMPANY CONSIDERED IN DETERMINING HER 
COMPENSATION FOR TEMPORARY TOTAL DISABILITY AND, ON THE OTHER HAND, 
TAKING INTO CONSIDERATION THE PART TIME WAGES CLAIMANT RECEIVED WHEN 
SHE RETURNED TO WORK FOR GREAT WEST AND DEDUCTING THAT FROM THE 
AMOUNT OF COMPENSATION SHE WAS ENTITLED TO RECEIVE FOR TEMPORARY 
PARTIAL DISABILITV, THE WORDl~G OF THE TWO APPLICABLE STATUTES ALLOWS 
NO OTHER METHOD OF CALCULATION. 

ORS 6 5 6 • Z 1 0 PROVIDES, IN PART, THAT WHEN THE TOTAL DISABILITY 
IS ONLY TEMPORARY 0 THE WORKMAN SHALL RECEIVE.DURING THAT PERIOD OF 
TOTAL DISABILITY, COMPENSATION EQUAL TO 66 AND TWO-THIRDS PER CENT 
OF HIS WAGES AND SUBSECTION 2 STATES THAT FOR THE PURPOSE OF THIS 

SECTION THE WEEKLY WAGE A WORKMAN SHALL BE ASCERTAINED BY MULTI
PLYING THE DAILY WAGE THE WORKMAN WAS RECEIVING AT THE TIME OF HIS 
INJURY ( UNDERSCORED} AND AS USED IN THIS SUBSECTION 'REGULARLY EM
PLOYED' MEANS ACTUAL EMPLOY!\IIENT OR AVAILABILITY FOR SUCH EMPLOYMENT 
( EMPHASIS SUPPLIED)• 

THE BOARD HAS PREVIOUSLY RULED ON THIS ISSUE IN AFFIRMING THE 
REFEREE'S FINDING THAT THE CLAIMANT'S TEMPORARY TOTAL DISABILITY 
PAYMENTS WERE TO BE CONFINED TO A PERCENTAGE OF HIS EARNINGS FROM 
THE JOB ON WHICH HE WAS INJURED RATHER THAN CONSIDERING THE EARNINGS 

FROM BOTH JOBS. IN THE MATTER OF THE COMPENSATION OF BENEDICT 
LOERZEL (UNDERSCORED), WCB CASE NO. 73-4093. THE BOARD'S ORDER WAS 
SUBSEQUENTLY AFFIRMED av THE MULTNOMAH COUNTY CIRCUIT COURT. 

ORS 656.212, PROVIDES, IN PART, THAT WHEN THE DISABILITY IS OR 
BECOMES PARTIAL ONLY AND IS TEMPORARY IN CHARACTER, THE WORKMAN 
SHALL RECEIVE FOR A PERIOD NOT EXCEEDING TWO YEARS THAT PROPORTION 
OF THE PAYMENTS PROVIDED FOR TEMPORARY TOTAL DISABILITY.WHICH HIS 
LOSS OF EARNiNG POWER AT ANY KIND OF WORK ( UNDERSCORED) BEARS TO 

HIS EARNING POWER EXISTING AT THE TIME OF THE OCCURRENCE ·OF THE 
INJURY ( EMPHASIS SUPPLIED)• 

THE BOARD CONCLUDES THAT THE REFEREE HAD NO CHOICE BUT TO FIND 
THAT THO:: EMPLOYER CORRECTLY CALCULATED THE CLAIMANT'S COMPENSATION 
FOR TEMPORARY TOTAL DISABILITY AND TEMPORARY PARTIAL DISABILITY, IT 
AGREES WITH THE REFEREE'S CONCLUSIONS WITH RESPECT TO THE EMPLOYER'S 
UNREASONABLENESS IN THE PAYMENT OF COMPENSATION AND THE ASSESSMENT 
OF PENALTIES AND ATTORNEY FEES THEREFOR. 

ORDER 

THE ORDER OF THE REFEREE, DATED JUNE 24, 1976 IS AFFIRMED, 

DISSENT 

BOARD MEMBER KENNETH V. PHILLIPS DISSENTS AS FOLLOWS -

THE CONCLUSION OF THE REFEREE AND THE MAJORITY OPINION OF THE 
BOARD LEADS ONE TO THE CONCLUSION THAT IT WAS THE INTENT OF THE LEGIS
LATURE, IN FIGURING TEMPORARY TOTAL DISABILITY, TO CONSIDER ONLY WAGES 
EARNED FROM TH2: EMPLOYMENT OF THE EMPLOYER AT THE TIME OF INJURY. 
WHILE, ON THE OTHER HAND, IN CALCULATING TEMPORARY PARTIAL DISABILITY, 
ALL WAGES WERE TO BE CONSIDERED, IN EFFECT GIVING THE EMPLOYER THE 
RIGHT TO OFFSET OTHER WAGES TO HIS ADVANTAGC: - THUS GIVING THE EMPLOYER 
THE BEST OF BOTH WORLDS WHILE THE INJURED WORKMAN IS DENIED THE COM
PENSATION CONTEMPLATED IN THE GENERAL ACCEPTANCE OF A WORKERS COM
PENSATION ACT 0 
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-The majority of the boar , on  e novo review, affirms the

ORDER OF THE REFEREE. WHILE IT MAY SEEM RATHER HARSH TO REFUSE TO
ALLOW CLAIMANT TO HAVE HER COMBINED WAGES RECEIVED FROM PIETRO' S
AND GREAT WEST LIFE INSURANCE COMPANY CONSIDERED IN DETERMINING HER
COMPENSATION FOR TEMPORARY TOTAL DISABILITY AND, ON THE OTHER HAND,
TAKING INTO CONSIDERATION THE PART TIME WAGES CLAIMANT RECEIVED WHEN
SHE RETURNED TO WORK FOR GREAT WEST AND DEDUCTING THAT FROM THE
AMOUNT OF COMPENSATION SHE WAS ENTITLED TO RECEIVE FOR TEMPORARY
PARTIAL DISABILITY, THE WORDING OF THE TWO APPLICABLE STATUTES ALLOWS
NO OTHER METHOD OF CALCULATION.

OrS 6 5 6 . 2 1 0 PROVIDES, IN PART, THAT WHEN THE TOTAL DISABILITY

IS ONLY TEMPORARY, THE WORKMAN SHALL RECEIVE DURING THAT PERIOD OF
TOTAL DISABILITY, COMPENSATION EQUAL TO 66 AND TWO-THIRDS PER CENT
OF HIS WAGES AND SUBSECTION 2 STATES THAT FOR THE PURPOSE OF THIS
SECTION THE WEEKLY WAGE A WORKMAN SHALL BE ASCERTAINED BY MULTI
PLYING THE DAILY WAGE THE WORKMAN WAS RECEIVING AT THE TIME OF HIS
INJURY (UNDERSCORED) AND AS USED IN THIS SUBSECTION REGULARLY EM
PLOYED* MEANS ACTUAL EMPLOYMENT OR AVAILABILITY FOR SUCH EMPLOYMENT
(EMPHASIS SUPPLIED).

The boar has previously rule on this issue in affirming the
referee's fin ing that the claimant's temporary total  isability

PAYMENTS WERE TO BE CONFINED TO A PERCENTAGE OF HIS EARNINGS FROM
THE JOB ON WHICH HE WAS INJURED RATHER THAN CONSIDERING THE EARNINGS
FROM BOTH JOBS. IN THE MATTER OF THE COMPENSATION OF BENEDICT
LOERZEL (UNDERSCORED) , WCB CASE NO. 7 3 -4 093 . THE BOARD'S ORDER WAS
SUBSEQUENTLY AFFIRMED BY THE MULTNOMAH COUNTY CIRCUIT COURT.

OrS 656.212 , PROVIDES, IN PART, THAT WHEN THE DISABILITY IS OR

BECOMES PARTIAL ONLY AND IS TEMPORARY IN CHARACTER, THE WORKMAN
SHALL RECEIVE FOR A PERIOD NOT EXCEEDING TWO YEARS THAT PROPORTION
OF THE PAYMENTS PROVIDED FOR TEMPORARY TOTAL DISABILITY WHICH HIS
LOSS OF EARNING POWER AT ANY KIND OF WORK (UNDERSCORED) BEARS TO
HIS EARNING POWER EXISTING AT THE TIME OF THE OCCURRENCE OF THE
INJURY (EMPHASIS SUPPLIED).

The boar conclu es that the referee ha no choice but to fin 

THAT THE EMPLOYER CORRECTLY CALCULATED THE CLAIMANT1 S COMPENSATION
FOR TEMPORARY TOTAL DISABILITY AND TEMPORARY PARTIAL DISABILITY. IT
AGREES WITH THE REFEREE'S CONCLUSIONS WITH RESPECT TO THE EMPLOYER'S
UNREASONABLENESS IN THE PAYMENT OF COMPENSATION AND THE ASSESSMENT
OF PENALTIES AND ATTORNEY FEES THEREFOR.

ORDER

The ORDER OF THE REFEREE, DATED JUNE 24, I 97 6 IS AFFIRMED.

DISSENT

Boar member kenneth v. Phillips  issents as follows

The conclusion of the referee an the majority opinion of the

boar lea s one to the conclusion that it was the intent of the legis
lature, IN FIGURING TEMPORARY TOTAL DISABILITY, TO CONSIDER ONLY WAGES
EARNED FROM THE EMPLOYMENT OF THE EMPLOYER AT THE TIME OF INJURY.
WHILE, ON THE OTHER HAND, IN CALCULATING TEMPORARY PARTIAL DISABILITY,
ALL WAGES WERE TO BE CONSIDERED, IN EFFECT GIVING THE EMPLOYER THE
RIGHT TO OFFSET OTHER WAGES TO HIS ADVANTAGE THUS GIVING THE EMPLOYER
THE BEST OF BOTH WORLDS WHILE THE INJURED WORKMAN IS DENIED THE COM
PENSATION CONTEMPLATED IN THE GENERAL ACCEPTANCE OF A WORKERS COM
PENSATION ACT.
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ORs 6 56 • 21 2 LEAVES NO DOUBT THAT ITS INTENT WAS TO CONSIDER 
ALL WAGES IN CALCULATING TEMPORARY PARTIAL DISABILITY, 

ON THE OTHER HAND, ORS 6 5 6. 2 1 0, IS NOT SO SPECIFIC ANO LEAVES 
ROOM FOR INTERPRETATION OF LAW IN LINE WITH JUSTICE, I FIND NO PRO-
HIBITION IN THE STATUTE AGAINST EQUITY FOR THE WORKER. 

I 
LARSON'S WORKMEN'S COMPENSATION LAW' FINDS A CONTINUING 

TREND AMONG THE STATES TOWARD THE ACCEPTANCE OF ALL COVERED EMPLOY

MENT IN CALCULATING BENEFITS AND I WOULD 50 FIND IN THIS CASE, 

-s- KENNETH V. PHILLIPS, BOARD MEMBER 

CLAIM NO. ZC 261233 

CHARLES F. CHAMBERS, CLAIMANT 
DEPT. OF JUSTICE, DEFENSE ATTY. 
OWN MOTION DETERMINATION 

SEPTEMBER 30, 1976 

CLAIMANT SUFFERED A COMPENSABLE IN0USTRIAL. INJURY TO HER KNEE 
ON MAY 5, 1 9 7 0 0 IN AUGUST, 197 0 SHE UNDERWENT KNEE SURGERY FOR A 
PARTIAL LATERAL MINISECTOMY AND EXCISION OF A CYSTIC MASS. 

ON JANUARY 7, 197 1 0R 0 COOPER STATEO THAT THE LIGAMENTS WE RE 
STABLE AND RESTRICTION ON RANGE OF MOTION WAS MINIMAL, BUT THERE 
WAS SOME THIGH ATROPHY. THE DETERMINATION OR0ER ISSUED JANUARY 2 I, 
1971 GRANTED CLAIMANT 2 3 DEGREES FOR 1 5 PER CENT LOSS OF THE RIGHT 

LEG. 

IN APRIL, 1976 THE CARRIER VOLUNTARILY REOPENED CLAIMANT'S 
CLAIM FOR FURTHER SURGERY·TO REMOVE THE REMAINDER OF THE LATERAL 
MINISCUS. CLAIMANT'S AGGRAVATION RIGHTS HAVE EXPIRE0 0 

DR. MAY.HALL'S CLOSING REPORT OF AUGUST 24, 1976 INDICATES 
RESIDUALS ARE SLIGHT LATERAL COLLATERAL INSTABILITY WHICH HE DOESN'T 

SEE AS BEING ANY PROBLEM, ALSO NO ATROPHY WAS FOUND. 

THE STATE ACCIDENT INSURANCE FUND REQUESTED A DETERMINATION 
ON AUGUST 30 1 1976 0 THE EVALUATION DIVISION RECOMMENDEO TEMPORARY 
TOTA'- DISABILITY COMPENSATION FROM APRIL 19, 1976 'T'HROUGH JULY 23, 
1976, LESS TIME WORKEO, BUT NO ADDITIONAL AWARD FOR PERMANENT PAR
TIAL DISABILITY. 

ORDER 

CLAIMANT IS HEREBY GRANTED ,TEMPORARY TOTAL. DISABILITY COMPEN
SATION FROM APRIL 19 1 1976 THROUGH JULY23, 1976, LESS TIME WORKED 0 
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Ors 6 56 . 2 1 2 LEAVES NO DOUBT THAT ITS INTENT WAS TO CONSIDER

ALL WAGES IN CALCULATING TEMPORARY PARTIAL DISABILITY.

On THE OTHER HAND, ORS 6 5 6 . 2 1 0 , IS NOT SO SPECIFIC AND LEAVES

ROOM FOR INTERPRETATION OF LAW IN LINE WITH JUSTICE. 1 FIND NO PRO
HIBITION IN THE STATUTE AGAINST EQUITY FOR THE WORKER.

Larson s workmen* s compensation law* fin s a continuing
TREND AMONG THE STATES TOWARD THE ACCEPTANCE OF ALL COVERED EMPLOY
MENT IN CALCULATING BENEFITS AND I WOULD SO FIND IN THIS CASE.

S- KENNETH V. PHILLIPS, BOARD MEMBER

CLAIM NO. ZC 261233 SEPTEMBER 30, 1976

CHARLES F. CHAMBERS, CLAIMANT
DEPT. OF JUSTICE, DEFENSE ATTY.
OWN MOTION DETERMINATION

Claimant suffere a compensable in ustrial injury to her knee
ON MAY 5 , 1 9 7 0 . IN AUGUST, 1 970 SHE UNDERWENT KNEE SURGERY FOR A
PARTIAL LATERAL MINISECTOMY AND EXCISION OF A CYSTIC MASS.

On JANUARY 7, 197 1 DR. COOPER STATED THAT THE LIGAMENTS WERE

STABLE AND RESTRICTION ON RANGE OF MOTION WAS MINIMAL, BUT THERE
WAS SOME THIGH ATROPHY. THE DETERMINATION ORDER ISSUED JANUARY 2 1 ,
1971 GRANTED CLAIMANT 23 DEGREES FOR 15 PER CENT LOSS OF THE RIGHT
LEG.

In APRIL, 1 9 76 THE CARRIER VOLUNTARILY REOPENED CLAIMANT* S

CLAIM FOR FURTHER SURGERY TO REMOVE THE REMAINDER OF THE LATERAL
MINI SC US. CLAIMANT S AGGRAVATION RIGHTS HAVE EXPIRED.

Dr. M AYHALL* S CLOSING REPORT OF AUGUST 2 4 , 1 9 7 6 INDICATES
RESIDUALS ARE SLIGHT LATERAL COLLATERAL INSTABILITY WHICH HE DOE S N T
SEE AS BEING ANY PROBLEM, ALSO NO ATROPHY WAS FOUND.

The state acci ent insurance fun requeste a  etermination
ON AUGUST 3 0 , 1 9 7 6 . THE EVALUATION DIVISION RECOMMENDED TEMPORARY
TOTAL DISABILITY COMPENSATION FROM APRIL 1 9 , 1 9 76 THROUGH JULY 2 3 ,
1 9 7 6 , LESS TIME WORKED, BUT NO ADDITIONAL AWARD FOR PERMANENT PAR
TIAL DISABILITY.

ORDER

Claimant is hereby grante temporary total  isability compen
sation FROM APRIL 1 9 , 1 9 76 THROUGH JULY 23, 1976, LESS TIME WORKED.
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B CASE NO. 75-5370 SEPTEMBER 30, 1976 

PAUL MIDDLETON, CLAIMANT 
HUGH COLE, CLAIMANT'S ATTY. 

DEPT. OF JUSTICE, DEFENSE ATTY. 

ORDER ON REVIEW 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE. 

CLAIMANT REQUESTS BOARD REVIEW OF THE REFEREE'S ORDER WHICH 

AFFIRMED THE STATE ACCIDENT INSURANCE FUND'S DENIAL OF CLAIMANT'S 

CLAIM FOR AGGRAVATION. 

CLAIMANT SUSTAINED A COMPENSABLE RIGHT HIP INJURY ON JANUARY 

6, 1 972 • CLAIMANT'S PAIN SYMPTOMS GRADUALLY RESOLVED EXCEPT FOR 

PAIN IN THE LOW BACK, THE RIGHT BUTTOCK AND HIP REGIONS WITH RADIA

TION INTO THE RIGHT LEG. 

CLAIMANT FIRST SAW DR. KENAGY, X-RAYS REVEALED NO PELVIS IN

JURY AND HE REFERRED CLAIMANT TO DR. STEELE WHO FIRST RECOMMENDED 

CONSERVATIVE TREATMENT. ON FEBRUARY 9, 1 972 DR. STEELE PERFORMED 

EXCISION OF L4 -5 DISC WITH DECOMPRESSION OF THE RIGHT LS ROOT. 

CLAIMANT WAS REFERRED TO THE DISABILITY PREVENTION DIVISION ON 

JULY 1 8, 197 2. AT THAT Tl ME HIS COMPLAINTS WERE PAIN DOWN THE RIGHT 

HIP, RIGHT THIGH AND LOW BACK PAIN, NUMBNESS IN THE RIGHT LEG TO THE 

CALF, CLAIMANT WAS WALKING WITH CRUTCHES. 

CLAIMANT'S PSYCHOLOGICAL EVALUATION OF JULY 25, 1972 INDICATED 

CLAIMANT HAD AN UNSTABLE PERSONALITY AND A L:ONG HISTORY OF STRAINED 

RELATIONSHIPS WITH PEOPLE. DR, MAY STATED THESE PSYCHOLOGICAL 

PROBLEMS WERE RELATED TO CLAIMANT'S INDUSTRIAL INJURY ONLY IN A VERY 

MINIMAL MANNER, 

ON JULY 2 6, 197 2 CLAIMANT WAS EXAMINED BY THE BACK EVALUATION 

CLINIC, MARKED FUNCTIONAL OVERLAY WAS FOUND AND IT WAS RECOMMENDED 

THAT CLAIMANT SHOULD NOT, AT THAT Tl ME, RETURN TO HIS FORMER OCCU

PATION. 

DR. STEELE, ON OCTOBER 12, 1972, FOUND CLAIMANT MEDICALLY 
STATIONARY, BUT PERMANENTLY IMPAIRED FROM HEAVY LABOR OR PROLONGED 

SITTING, 

A DE TERM !NATION ORDER OF NOVEMBER 1 7, I 9 7 2 GRANTED CLAIMANT 

32 DEGREES FOR t O PER CENT UNSCHEDULED LOW BACK DISABILITY AND t 3. 5 

DEGREES FOR t O PER CENT LOSS OF THE RIGHT FOOT. 

OR. STEELE REFERRED CLAIMANT TO DR. HOCKEY WHO EXAMINED 

CLAIMANT ON JANUARY t 2, I 9 7 3. DR. HOCKEY FOUND CONSIDERABLE FUNC

TIONAL OVERLAY BUT SOME ORGANIC BASIS FOR THE COMPLAINTS. HE RECOM

MENDED PSYCHIATRIC THERAPY - THIS HAD BEEN DONE WITHOUT SUCCESS IN 

THE PAST AND HAD BEEN TERMINATED. 

DR. HOCKEY REFERRED CLAIMANT TO THE PAIN CLINIC. DR. SERES 

SAW CLAIMANT ON MARCH 19, 1973 AND FEL.T THAT CLAIMANT WAS SUFFERING 

FROM ORGANICALLY BASED PAIN IN THE LOW BACK, BUT HE ALSO WONDERED 

IF CLAIMANT'S SEVERE PAIN COMPLAINTS WERE NOT AN ESCAPE METHOD FOR 

CLAIMANT. CLAIMANT WANTED TO START HIS OWN BUSINESS BUT LACKED THE 

FUNDS AND FELT HE WAS ENTITLED TO GREATER AWARD FOR HIS DISABILITY. 

CLAIMANT• AFTER A HEARING, WAS GRANTED, ON JANUARY 4 • 1974 , 

AN ADDITIONAL 8 0 DEGREES EQUAL. TO 2 5 PER CENT PERMANENT PARTIAL DIS

ABILITY TO HIS LOW BACK. 
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WCB CASE NO. 75-5370 1976SEPTEMBER 30,

PAUL MIDDLETON, CLAIMANT
HUGH COLE, CLAIMANT'S ATTY.
DEPT. OF JUSTICE, DEFENSE ATTY.
ORDER ON RE IEW

Reviewe by boar members wilson an moore.

Claimant requests boar review of the referee's or er which

AFFIRMED THE STATE ACCIDENT INSURANCE FUND'S DENIAL OF CLAIMANT'S
CLAIM FOR AGGRA ATION.

Claimant sustaine a compensable right hip injury on January
6 , 1 972 . CLAIMANT'S PAIN SYMPTOMS GRADUALLY RESOL ED EXCEPT FOR
PAIN IN THE LOW BACK, THE RIGHT BUTTOCK AND HIP REGIONS WITH RADIA
TION INTO THE RIGHT LEG.

Claimant first saw  r. kenagy, x rays reveale no pelvis in

jury AND HE REFERRED CLAIMANT TO DR. STEELE WHO FIRST RECOMMENDED
CONSER ATI E TREATMENT. ON FEBRUARY 9 , 1 9 72 DR. STEELE PERFORMED
EXCISION OF L4 -5 DISC WITH DECOMPRESSION OF THE RIGHT L5 ROOT.

Claimant was referre to the  isability prevention  ivision on

JULY 1 8 , 1 97 2 . AT THAT TIME HIS COMPLAINTS WERE PAIN DOWN THE RIGHT
HIP, RIGHT THIGH AND LOW BACK PAIN, NUMBNESS IN THE RIGHT LEG TO THE
CALF. CLAIMANT WAS WALKING WITH CRUTCHES.

Claimant's psychological evaluation of july 2 5 , 1972 in icate 

CLAIMANT HAD AN UNSTABLE PERSONALITY AND A LlONG HISTORY OF STRAINED
RELATIONSHIPS WITH PEOPLE. DR. MAY STATED THESE PSYCHOLOGICAL
PROBLEMS WERE RELATED TO CLAIMANT'S INDUSTRIAL INJURY ONLY IN A  ERY
MINIMAL MANNER.

On JULY 2 6 , 1 9 7 2 CLAIMANT WAS EXAMINED BY THE BACK E ALUATION
CLINIC, MARKED FUNCTIONAL O ERLAY WAS FOUND AND IT WAS RECOMMENDED
THAT CLAIMANT SHOULD NOT, AT THAT TIME, RETURN TO HIS FORMER OCCU
PATION.

Dr. STEELE, ON OCTOBER 1 2 , 1 9 72 , FOUND CLAIMANT MEDICALLY
STATIONARY, BUT PERMANENTLY IMPAIRED FROM HEA Y LABOR OR PROLONGED
SITTING.

A DETERMINATION ORDER OF NO EMBER 1 7, 1 972 GRANTED CLAIMANT
32 DEGREES FOR 10 PER CENT UNSCHEDULED LOW BACK DISABILITY AND 13.5
DEGREES FOR 1 0 PER CENT LOSS OF THE RIGHT FOOT.

Dr. STEELE REFERRED CLAIMANT TO DR. HOCKEY WHO EXAMINED
CLAIMANT ON JANUARY 1 2 , 19 73 . DR. HOCKEY FOUND CONSIDERABLE FUNC
TIONAL O ERLAY BUT SOME ORGANIC BASIS FOR THE COMPLAINTS. HE RECOM
MENDED PSYCHIATRIC THERAPY THIS HAD BEEN DONE WITHOUT SUCCESS IN
THE PAST AND HAD BEEN TERMINATED.

Dr. HOCKEY REFERRED CLAIMANT TO THE PAIN CLINIC. DR. SERES
SAW CLAIMANT ON MARCH 1 9 , 1 9 73 AND FELT THAT CLAIMANT WAS SUFFERING
FROM ORGANICALLY BASED PAIN IN THE LOW BACK, BUT HE ALSO WONDERED
IF CLAIMANT S SE ERE PAIN COMPLAINTS WERE NOT AN ESCAPE METHOD FOR
CLAIMANT. CLAIMANT WANTED TO START HIS OWN BUSINESS BUT LACKED THE
FUNDS AND FELT HE WAS ENTITLED TO GREATER AWARD FOR HIS DISABILITY.

Claimant, after a hearing, was grante , on January 4 , 1974,
AN ADDITIONAL 80 DEGREES EQUAL TO 2 5 PER CENT PERMANENT PARTIAL DIS
ABILITY TO HIS LOW BACK.
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ON AUGUST 2 0 • t 9 7 4 DR. SERES AGAIN SAW CLAIMANT WHO STATED HE 
WAS DOING REASONABLY WELL 0 

OR. HOLLAND. A PSYCHIATRIST. EXAMINED CLAIMANT ON SEPTEMBER 16, 
t 975 • HE DID NOT BELIEVE CLAIMANT WAS MALINGERING. CLAIMANT BELIEVED 
HE WAS PERMANENTLY AND TOTALLY DISABLED. DR 0 HOLLAND FELT CLAIMANT 

HAD A CONSCIOUS NEED TO BE SICK, TO HAVE SYMPTOMS AND TO EXPERIENCE 

THEM AS DISABLING BUT HE WASN'T PREPARED TO SAY CLAIMANT WAS FALSI

FYING THESE SYMPTOMS, 

0N OCTOBER t 7, 197 5 DR. STEELE I AFTER EXAM.INING CLAIMANT, FOUND 
NO OBJECTIVE CHA"IGES IN CLAIMANT'S BACK EXAMINATION FROM HIS PREVIOUS 

EXAMINATIONS, HE SAID NO FURTHER TREATMENT WAS INDICATED. 

THE REFEREE FOUND THAT, BASED ON THE MEDICAL EVIDENCE, CLAIM
ANT'S PHYSICAL CONDITION HAS NOT CHANGED SINCE HIS LAST AWARD OF 
COMPENSATION OF JANUARY 4, t 9 74 AND HE CONCLUDED THAT CLAIMANT'S 

PHYSICAL CONDITION HAD NOT BECOME AGGRAVATED SINCE THAT AWARD. 

THE REFEREE FOUND THAT THE CHRONIC PSYCHOPATHOLOGY WAS UNRE
LATED TO THE INDUSTRIAL INJURY. THE ONLY PSYCHOLOGICAL PROBLEM WHICH 

RELATED TO THE INDUSTRIAL INJURY WAS A MODERATE ANXIETY TENSION 
REACTION WHICH NOW HAS BEEN REDUCED TO A BASIC PERSONALITY TRAIT 
DISTURBANCE. 

THE REFEREE CONCLUDED THAT CLAIMANT' s PRESENT PSYCHOLOGICAL 
PROBLEMS AND INTENSIFICATION DO NOT STEM FROM THE INDUSTRIAL INJURY 
BUT ARE CAUSED BY CONSCIOUS MOTIVATION TO OBTAIN PERMANENT TOTAL 

DISABILITY. 

THE BOARD, ON DE NOVO REVIEW. ADOPTS THE REFEREE'S ORDER. 

ORDER 

THE ORDER OF THE REFEREE, DATED APRIL 19 • 1976, IS AFFIRMED. 

WCB CASE NO. 75-2550 

ROGER ROSS, CLAIMANT 
J 0 DAVID KRYGER, CLAIMANT'S ATTY, 

DEPT. OF JUSTICE• DEFENSE ATTY. 
REQUEST FOR REVIEW BY SAi F 

SEPTEMBER 30, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND PHILLIPS, 

THE STATE ACCIDENT INSURANCE FUND REQUESTS BOARD REVIEW OF THE 
REFEREE'S ORDER WHICH FOUND CLAIMANT TO BE PERMANENTLY AND TOTALLY 
DISABLED AND AL.SO REFERRED THE MATTER TO THE DISABILITY PREVENTION 
DIVISION FOR VOCATIONAL REHABILITATION CONSIDERATION. 

CLAIMANT HAD SUFFERED AN INDUSTRIAL INJURY IN 1 96 8 AND THERE
AFTER UNDERWENT A REHABILITATION PROGRAM TRAINING TO BE A WELDER. 

CLAIMANT WAS EMPLOYED AS A WELDER ON JANUARY 19, 1971 WHEN.HE SUS
TAINED A COMPENSABLE BACK AND LEFT LEG INJURY. HE CONTINUED WORKING 

UNTIL FEBRUARY 1 0, 1971 WHEN HIS BACK PAIN BECAME SO SEVERE HE HAD 

TO QUIT. 

ON MAY 1 1 1 971 DR 0 TSAI PERFORMED AN L4 -5 LAMINECTOMY. ON 
SEPTEMBER,16 1 1971 THERE WAS LITTLE LOW BACK PAIN BUT LEFT LEG SPASM 
PERSISTED, DR. TSAI RECOMMENDED CLAIMANT NOT RETURN TO WELDING. 
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On AUGUST 2 0 , 1 9 7 4 DR. SERES AGAIN SAW CLAIMANT WHO STATED HE
WAS DOING REASONABLY WELL.

Dr. HOLLAND, A PSYCHIATRIST, EXAMINED CLAIMANT ON SEPTEMBER 16,
1 9 7 5 . HE DID NOT BELIE E CLAIMANT WAS MALINGERING. CLAIMANT BELIE ED
HE WAS PERMANENTLY AND TOTALLY DISABLED. DR. HOLLAND FELT CLAIMANT
HAD A CONSCIOUS NEED TO BE SICK, TO HA E SYMPTOMS AND TO EXPERIENCE
THEM AS DISABLING BUT HE WASN'T PREPARED TO SAY CLAIMANT WAS FALSI
FYING THESE SYMPTOMS.

On OCTOBER 1 7 , 1 9 7 5 DR. STEELE, AFTER EXAMINING CLAIMANT, FOUND
NO OBJECTI E CHANGES IN CLAIMANT'S BACK EXAMINATION FROM HIS PRE IOUS
EXAMINATIONS, HE SAID NO FURTHER TREATMENT WAS INDICATED.

The referee foun that, base on the me ical evi ence, claim
 nt s PHYSICAL CONDITION HAS NOT CHANGED SINCE HIS LAST AWARD OF
COMPENSATION OF JANUARY 4 , 1 9 74 AND HE CONCLUDED THAT CLAIMANT S
PHYSICAL CONDITION HAD NOT BECOME AGGRA ATED SINCE THAT AWARD.

The referee foun that the chronic psychopathology was unre

l ted TO THE INDUSTRIAL INJURY. THE ONLY PSYCHOLOGICAL PROBLEM WHICH
RELATED TO THE INDUSTRIAL INJURY WAS A MODERATE ANXIETY TENSION
REACTION WHICH NOW HAS BEEN REDUCED TO A BASIC PERSONALITY TRAIT
DISTURBANCE.

The referee conclu e that claimant's present psychological

PROBLEMS AND INTENSIFICATION DO NOT STEM FROM THE INDUSTRIAL INJURY
BUT ARE CAUSED BY CONSCIOUS MOTI ATION TO OBTAIN PERMANENT TOTAL
DISABILITY.

The boar , on  e .novo review, a opts the referee's or er.

ORDER
The ORDER OF THE REFEREE, DATED APRIL 1 9 , 1 9 76 , IS AFFIRMED.

WCB CASE NO. 75-2550 SEPTEMBER 30, 1976

ROGER ROSS, CLAIMANT
J. DA ID KRYGER, CLAIMANT1 S ATTY.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR RE IEW BY SAIF

Reviewe by boar members wilson an Phillips.

The state acci ent insurance fun requests boar review of the
referee’s or er which foun claimant to be permanently an totally

DISABLED AND ALSO REFERRED THE MATTER TO THE DISABILITY PRE ENTION
DI ISION FOR  OCATIONAL REHABILITATION CONSIDERATION.

Claimant ha suffere an in ustrial injury in 1 96 8 an there

 fter UNDERWENT A REHABILITATION PROGRAM TRAINING TO BE A WELDER.
CLAIMANT WAS EMPLOYED ASA WE LDE R ON JANUARY 1 9 , 1971 WHEN HE SUS
TAINED A COMPENSABLE BACK AND LEFT LEG INJURY. HE CONTINUED WORKING
UNTIL FEBRUARY 10, 197 1 WHEN HIS BACK PAIN BECAME SO SE ERE HE HAD
TO QUIT.

On MAY 1 , 197 1 DR. TSAI PERFORMED AN L4 -5 LAMINECTOMY. ON
SEPTEMBER 16, 197 1 THERE WAS LITTLE LOW BACK PAIN BUT LEFT LEG SPASM
PERSISTED. DR. TSAI RECOMMENDED CLAIMANT NOT RETURN TO WELDING.
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SOUGHT VOCATIONA1- ASSISTANCE IN DECEMBER, 197 1 AND APPLIED 

FOR VARIOUS EMPLOYMENTS BUT FAILED BECAUSE OF HIS BACK OPERATIONS. 

ON DECEMBER 7, 1 971 A PSYCHOLOGICAL EVALUATION INDICATED CLAIM

ANT FELT STRONG FEELINGS OF ISOLATION AND DR. HICKMAN RECOMMENDED 

CLAIMANT GET INTO ANOTHER TRAINING SITUATION OR ANOTHER JOB AS SOON 

AS POSSIBLE TO PREVENT SERIOUS DETERIORATION. DR. HICKMAN BELIEVED 

CLAIMANT'S PSYCHOPATHOLOGY WAS LARGELY ATTRIBUTED TO HIS LAST INDUS

TRIAL INJURY - THAT PERHAPS CLAIMANT WOULD NEVER AGAIN HAVE CONFIDENCE 

IN HIS PHYSICAL CONDITION BECAUSE HE HAD EXPECTED A GOOD RECOVERY THIS 

TIME LIKE HE HAD FROM HIS 1968 INJURY. THE PROGNOSIS FOR RESTORATION 

AND REHABILITATION WAS ONLY FAIR. 

ON FEBRUARY 1 0, 1 972 THE BACK EVALUATION CLINIC EVALUATED 

CLAIMANT AND FOUND HIM MEDICA!-LY STATIONARY WITH LOSS OF FUNCTION 

OF HIS BACK DUE TO THIS INJURY AS MILD. 

A REPORT OF MARCH 6, 1972 FROM THE PHYSICAL REHABILITATION 

CENTER IN PORTLAND FOUND MILD LOSS OF FUNCTION OF THE BACK, MODERATELY 

SEVERE PSYCHOPATHOLOGY DUE TO THIS INJURY WHICH SHOULD NOT BE PERMA-

NENT AND 

VICES. 

FOUND CLAIMANT ELIGIBLE FOR VOCATIONAL REHABILITATION SER

/ 

A DE TERM I NAT ION QRDER OF MARCH 2 1 , I 9 7 2 GRANTED CLAIMANT 4 8 

DEGREES FOR 1 S PER CENT UNSCHEDULED LOW BACK DISABILITY. 

(N JANUARY, 1 973 CLAIMANT REGISTERED AT A COMMUNITY COLLEGE. 

HE EARNED A GRADE POINT AVERAGE OF 2. 7 S BUT WAS FORCED TO DROP OUT 

OF SCHOOL DUE TO INCREASING BACK PAIN. DR. TRIPP STATED CLAIMANT'S 

ANXIETY AND DEPRESSION WHICH HE WAS EXPERIENCING WAS RELATED TO HIS 

CHRONIC PHYSICAL PROBLEMS. 

ON JANUARY 1 5, 197 3, BY STIPULATION, CLAIMANT'S CLAIM WAS RE

OPENED FOR A SPINAL FUSION, HOWEVER, CLAIMANT DID NOT WANT TO UNDERGO 

SUCH SURGERY AT THAT Tl ME• ON OCTOBER 1 1 , 1 9 7 3 A SECOND DETERMINATION 

ORDER GRANTED NO ADDITIONAL AWARD FOR PERMANENT PARTIAL DISABILITY. 

ON JANUARY 1 4 , 1974 CLAIMANT'S CLAIM WAS REOPENED FOR THE 

SPINAL FUSION WHICH WAS PERFORMED BY DR. FRY ON THAT DATE. 

ON MAY 9, 1 975 CLAIMANT WAS EXAMINED BY THE ORTHOPAEDIC 
CONSULTANTS WHO FOUND COMPLAINTS OF BACK PAIN, TINGLING AND NUMBNESS 

ALONG THE LATERAL ASPECT OF THE LEFT LEG FROM THE FOOT AND RATED 

CLAIMANT'S DISABILITY AS MILDLY MODERATE. THEY FELT CLAIMANT WAS 

UNABLE TO RETURN TO THE SAME OCCUPATION EVEN WITH LIMITATIONS AND 

SHOULD BE REFERRED TO THE DEPARTMENT OF VOCATIONAL REHABILITATION. 

ON JUNE 1 2, 197 S A THIRD DETERMINATION ORDER GRANTED CLAIMANT 

AN ADDITIONAL 64 DEGREES FOR 20 PER CENT UNSCHEDULED LOW BACK DIS

ABILITY. 

CLAIMANT HAS BEEN A LOGGER MOST OF HIS LIFE. CLAIMANT HAS 

COMPLETED ONE AND A HALF YEARS OF HIGH SCHOOL WITH A GED IN 196 9, 

PLUS TWO YEARS OF COMMUNITY COLLEGE. 

AT THE PRESENT TIME CLAIMANT'S PAIN IS WORSE IN HIS LEGS THAN 

HIS BACK, HE HAS DIFFICULTY STANDING FOR OVER ONE HALF HOUR. HE HAS 

BACK AND LEG SPASMS DAILY, CLAIMANT ALSO TAKES MEDICATION FOR HIS 

PREVIOUS HEAD INJURY WHICH CAUSES EYE PROBLEMS, CLAIMANT HAS SOUGHT 

EMPLOYMENT IN FIELDS OF WORK IN WHICH HE HAS EXPERIENCE AND HAS 

BEEN UNSUCCESSFUL. 

THE REFEREE FOUND THAT CLAIMANT CANNOT RETURN TO HIS FORMER 
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CLAIMANT SOUGHT  OCATIONAL ASSISTANCE IN DECEMBER, 197 1 AND APPLIED
FOR  ARIOUS EMPLOYMENTS BUT FAILED BECAUSE OF HIS BACK OPERATIONS.

On DECEMBER 7, 197 1 A PSYCHOLOGICAL E ALUATION INDICATED CLAIM
ANT FELT STRONG FEELINGS OF ISOLATION AND DR. HICKMAN RECOMMENDED
CLAIMANT GET INTO ANOTHER TRAINING SITUATION OR ANOTHER JOB AS SOON
AS POSSIBLE TO PRE ENT SERIOUS DETERIORATION. DR. HICKMAN BELIE ED
CLAIMANT* S PSYCHOPATHOLOGY WAS LARGELY ATTRIBUTED TO HIS LAST INDUS
TRIAL INJURY THAT PERHAPS CLAIMANT WOULD NE ER AGAIN HA E CONFIDENCE
IN HIS PHYSICAL CONDITION BECAUSE HE HAD EXPECTED A GOOD RECO ERY THIS
TIME LIKE HE HAD FROM HIS 1 96 8 INJURY. THE PROGNOSIS FOR RESTORATION
AND REHABILITATION WAS ONLY FAIR.

On FEBRUARY 1 0 , 1 972 THE BACK E ALUATION CLINIC E ALUATED
CLAIMANT AND FOUND HIM MEDICALLY STATIONARY WITH LOSS OF FUNCTION
OF HIS BACK DUE TO THIS INJURY AS MILD.

A REPORT OF MARCH 6 , 1 9 72 FROM THE PHYSICAL REHABILITATION
CENTER IN PORTLAND FOUND MILD LOSS OF FUNCTION OF THE BACK, MODERATELY
SE ERE PSYCHOPATHOLOGY DUE TO THIS INJURY WHICH SHOULD NOT BE PERMA
NENT AND FOUND CLAIMANT ELIGIBLE FOR  OCATIONAL REHABILITATION SER
 ICES.

A DETERMINATION QRDER OF MARCH 2 1 , 1 9 72 GRANTED CLAIMANT 4 8
DEGREES FOR 1 5 PER CENT UNSCHEDULED LOW BACK DISABILITY.

In JANUARY, 1 9 7 3 CLAIMANT REGISTERED AT A COMMUNITY COLLEGE.
HE EARNED A GRADE POINT A ERAGE OF 2.75 BUT WAS FORCED TO DROP OUT
OF SCHOOL DUE TO INCREASING BACK PAIN. DR. TRIPP STATED CLAIMANT'S
ANXIETY AND DEPRESSION WHICH HE WAS EXPERIENCING WAS RELATED TO HIS
CHRONIC PHYSICAL PROBLEMS.

On JANUARY 1 5 , 1 9 73 , BY STIPULATION, CLAIMANT" S CLAIM WAS RE
OPENED FOR A SPINAL FUSION, HOWE ER, CLAIMANT DID NOT WANT TO UNDERGO
SUCH SURGERY AT THAT TIME. ON OCTOBER 1 1 , 1 9 73 A SECOND DETERMINATION
ORDER GRANTED NO ADDITIONAL AWARD FOR PERMANENT PARTIAL DISABILITY.

On JANUARY 1 4 , 1 9 74 CLAIMANT'S CLAIM WAS REOPENED FOR THE

SPINAL FUSION WHICH WAS PERFORMED BY DR. FRY ON THAT DATE.

On MAY 9, 1 9 7 5 CLAIMANT WAS EXAMINED BY THE ORTHOPAEDIC
CONSULTANTS WHO FOUND COMPLAINTS OF BACK PAIN, TINGLING AND NUMBNESS
ALONG THE LATERAL ASPECT OF THE LEFT LEG FROM THE FOOT AND RATED
CLAIMANT'S DISABILITY AS MILDLY MODERATE. THEY FELT CLAIMANT WAS
UNABLE TO RETURN TO THE SAME OCCUPATION E EN WITH LIMITATIONS AND
SHOULD BE REFERRED TO THE DEPARTMENT OF  OCATIONAL REHABILITATION.

On JUNE 1 2 , 1 9 7 5 A THIRD DETERMINATION ORDER GRANTED CLAIMANT
AN ADDITIONAL 64 DEGREES FOR 2 0 PER CENT UNSCHEDULED LOW BACK DIS
ABILITY.

Claimant has been a logger most of his life, claimant has
COMPLETED ONE AND A HALF YEARS OF HIGH SCHOOL WITH A GED IN 1 96 9 ,
PLUS TWO YEARS OF COMMUNITY COLLEGE.

At THE PRESENT TIME CLAIMANT'S PAIN IS WORSE IN HIS LEGS THAN
HIS BACK, HE HAS DIFFICULTY STANDING FOR O ER ONE HALF HOUR. HE HAS
BACK AND LEG SPASMS DAILY. CLAIMANT ALSO TAKES MEDICATION FOR HIS
PRE IOUS HEAD INJURY WHICH CAUSES EYE PROBLEMS. CLAIMANT HAS SOUGHT
EMPLOYMENT IN FIELDS OF WORK IN WHICH HE HAS EXPERIENCE AND HAS
BEEN UNSUCCESSFUL.

The REFEREE FOUND THAT CLAIMANT CANNOT RETURN TO HIS FORMER
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AS A WELDER. THE BACK EVALUATI.ON CLINIC, DR. FRY AND OR. 
MARTENS ALL AGREE CLAIMANT CANNOT ENGAGE IN ANY EMPLOYMENT REQUIRING 
LIFTING, STANDING OR STOOPING. DR. HICKMAN FOUND THE PROSPECT OF 
SUCCESSFUL REHABILITATION FOR CLAIMANT WAS ONLY FAIR. 

THE ORTHOPAEDIC CONSULTANTS FOUND MILDLY MODERATE IMPAIRMENT, 
HOWEVER, THE REFEREE CON:::.LUDED THAT SUCH IMPAIRMENT, WHEN COMBINED 
WITH ALL OF THE OTHER FACTORS, PRECLUDED CLAIMANT FROM RETURNING 
TO HIS FORMER OCCUPATION. CLAIMANT HAD PROVEN HIS MOTIVATION TO RE
TURN TO WORK, AS SUBSTANTIATED BY DR. TRIPP - THEREFORE, AFTER CON
SIDERING CLAIMANT'S PHYSICAL IMPAIRMENT, AGE, BACKGROUND, EDUCATION 
AND LIMITED WORK AREAS, THE REFEREE FOUND CLAIMANT WAS IN THE 'ODD
LOT' CATEGORY. CONSEQUENTLY, THE BURDEN OF SHOWING SOME GAINFUL, 
SUITABLE ANO REGULAR EMPLOYMENT WAS AVAILABLE TO CLAIMANT SHIFTED 
TO THE FUND. IT FAILED TO MAKE suc,H A SHOWING. THE REFEREE CONCLUDED 
CLAIMANT WAS PERMANENTLY AND TOTALLY DISABLED. 

THE BOARD, ON DE NOVO REVIEW, ADOPTS THE REFEREE'S ORDER. 

ORDER 

THE ORDER OF THE REFEREE, DATED MAY 26 • 1976, IS AFFIRMED. 

CLAIMANT'S COUNSEL IS GRANTED AS A REASONABLE ATTORNEY FEE 
FOR HIS SERVICES IN CONNECTION WITH BOARD REVIEW, THE SUM OF 4 00 DOL

LARS PAYABLE BY THE STATE ACCIDENT INSURANCE FUND, 

WCB CASE NO. 75-3710 

WALTER SHORT, CLAIMANT 
LARRY BRUUN, CLAIMANT'S ATTY. 
PHILIP MONGRAIN, DEFENSE ATTY. 
REQUEST FOR REVIEW BY CLAIMANT 

SEPTEMBER 30, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND PHILLIPS. 

CLAIMANT REQUESTS BOARD REVIEW OF THE REFEREE'S ORDER WHICH 
AFFIRMED THE DENIAL OF CLAIMANT'S CLAIM FOR A HEARING LOSS. 

CLAIMANT, A 43 YEAR OLD MILL WORKER, HAS WORKED FOR THE EM
PLOYER FOR 2 3 YEARS. FOR THE LAST TEN YEARS CLAIMANT HAS BEEN WORK
ING AS A TALLYMAN. CLAIMANT TESTIFIED THAT APPROXIMATELY 50 PER CENT 
OF HIS WORKING HOURS HE WAS EXPOSED TO THE NOISE OF CARRIERS AND LIFT 

TRUCKS COMING IN NEXT TO HIM, REVVING THEIR ENGINES AND DRIVING AWAY. 

CLAIMANT HAD BEEN EXAMINS:D ON AUGUST 21, 1971 BY DR. KENT 
WHO NOTED THAT CLAIMANT WAS AN AVID GUN SHOOTER AND HAS BEEN EX
POSED, AS A RESULT, TO SIGNIFICANT NOISE, AND ADVISED CLAIMANT TO USE 
EAR PLUGS AT WORK AND WHEN GUN SHOOTING. 

0N MARCH 6, 1975 CLAIMANT FILED A CLAIM FOR HEARING LOSS IN 
BOTH EARS. 

DR. METTLER EXAMINED CLAIMANT ON MAY 27 • 1975 AND FOUND ZERO 
HEARING LOSS IN THE SPEECH RANGE I BUT A HIGH TONE HEARING LOSS IN 
BOTH EARS. 

ON JULY 14, 1 975 THE EMPLOYER DENIED CLAIMANT' 5 CLAIM. 

DR. STEVENS TESTED CLAIMANT ON MARCH 5, 1975, WITH A FOLLOWUP 

-2 91 -

OCCUPATION AS A WELDER. THE BACK EVALUATION CLINIC, DR. FRY AND DR.
MARTENS ALL AGREE CLAIMANT CANNOT ENGAGE IN ANY EMPLOYMENT REQUIRING
LIFTING, STANDING OR STOOPING. DR. HICKMAN FOUND THE PROSPECT OF
SUCCESSFUL REHABILITATION FOR CLAIMANT WAS ONLY FAIR.

The ORTHOPAEDIC CONSULTANTS FOUND MILDLY MODERATE IMPAIRMENT,

HOWEVER, THE REFEREE CONCLUDED THAT SUCH IMPAIRMENT, WHEN COMBINED
WITH ALL OF THE OTHER FACTORS, PRECLUDED CLAIMANT FROM RETURNING
TO HIS FORMER OCCUPATION. CLAIMANT HAD PROVEN HIS MOTIVATION TO RE
TURN TO WORK, AS SUBSTANTIATED BY DR. TRIPP THEREFORE, AFTER CON
SIDERING CLAIMANT'S PHYSICAL IMPAIRMENT, AGE, BACKGROUND, EDUCATION
AND LIMITED WORK AREAS, THE REFEREE FOUND CLAIMANT WAS IN THE 1 ODD-
LOT1 CATEGORY. CONSEQUENTLY, THE BURDEN OF SHOWING SOME GAINFUL,
SUITABLE AND REGULAR EMPLOYMENT WAS AVAILABLE TO CLAIMANT SHIFTED
TO THE FUND. IT FAILED TO MAKE SUCH A SHOWING. THE REFEREE CONCLUDED
CLAIMANT WAS PERMANENTLY AND TOTALLY DISABLED.

The BOARD, ON DE NOVO REVIEW, ADOPTS THE REFEREE S ORDER.

ORDER
The ORDER OF  HE REFEREE, DA ED MAY 2 6 , 1 976 , IS AFFIRMED.

Claimant's counsel is grante as a reasonable attorney fee

FOR HIS SERVICES IN CONNECTION WITH BOARD REVIEW, THE SUM OF 4 00 DOL
LARS PAYABLE BY THE STATE ACCIDENT INSURANCE FUND.

WCB CASE NO. 75-3710 SEPTEMBER 30, 1976

WALTER SHORT, CLAIMANT
LARRY BRUUN, CLAIMANT'S ATTY.
PHILIP MONGRAIN, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewe by boar members wilson an Phillips.

Claimant requests boar review of the referee's or er which
AFFIRMED THE DENIAL OF CLAIMANT'S CLAIM FOR A HEARING LOSS.

Claimant, a 43 year ol mill worker, has worke for the em

ployer FOR 23 YEARS. FOR THE LAST TEN YEARS CLAIMANT HAS BEEN WORK
ING AS A TALLYMAN. CLAIMANT TESTIFIED THAT APPROXIMATELY 50 PER CENT
OF HIS WORKING HOURS HE WAS EXPOSED TO THE NOISE OF CARRIERS AND LIFT
TRUCKS COMING IN NEXT TO HIM, REVVING THEIR ENGINES AND DRIVING AWAY.

Claimant ha been examine on august 21, 1971 by  r. kent

WHO NOTED THAT CLAIMANT WAS AN AVID GUN SHOOTER AND HAS BEEN EX
POSED, AS A RESULT, TO SIGNIFICANT NOISE, AND ADVISED CLAIMANT TO USE
EAR PLUGS AT WORK AND WHEN GUN SHOOTING.

On MARCH 6 , 1 9 7 5 CLAIMANT FILED A CLAIM FOR HEARING LOSS IN.

BOTH EARS.

Dr. METTLER EXAMINED CLAIMANT ON MAY 2 7 , 1 97 5 AND FOUND ZERO

HEARING LOSS IN THE SPEECH RANGE, BUT A HIGH TONE HEARING LOSS IN
BOTH EARS.

On JULY 1 4 , 1 97 5 THE EMPLOYER DENIED CLAIMANT' S CLAIM.

Dr. STEVENS TESTED CLAIMANT ON MARCH 5 , 1 9 75 , WITH A FOLLOWUP
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OCTOBER 1 4, 1 9 7 5 AND CONCLUDED CLAIMANT'S HEAR ING LOSS WAS CAUSED 

BY HIS WORK ENVIRONMENT, DR, STEVENS HAD NEITHER THE NOISE LEVEL 

READINGS NOR A HISTORY OF CLAIMANT'S CHAIN SAW USAGE AND GUN SHOOTING. 

CLAIMANT ALSO TESTIFIED THAT APPROXIMATELY I 2 TO I 5 YEARS AGO 

HE FIRST NOTICED A RINGING IN HIS EARS AND WHICH CONTINUES TO THIS DAY, 

CREATING A HEARING LOSS WHICH HAS STEADILY WORSENED, 

BURTON HARRIS, SAFETY DIRECTOR FOR THE EMPLOYER CARRIED OUT 
NOISE LEVEL READINGS ANO TESTIFIED THAT THERE HAO BEEN NO CHANGES IN 

THE NOISE LEVE LS IN CLAIMANT'S WORK AREAS FOR THE LAST SIX OR SEVEN 

YEARS, MR, HARRIS TESTIFIED THAT EMPLOYEES EXPOSED TO GREATER THAN 

90 DECIBELS FOR 8 HOURS WERE REQUIRED TO WEAR EAR PLUGS, CLAIMANT'S 

WORK AREA REGISTERED AT 6 4 TO 6 8 DECIBELS, 

MR, DANIELS, PRODUCTION COORDINATOR FOR THE EMPLOYER, TESTIFIED 
THAT CLAIMANT WAS WITHIN 5 0 FEET OF A CARRIER ABOUT ONE AND A HALF 

HOURS DUR ING AN 8 HOUR SH I FT, AND THAT CLAIMANT WOULD BE W 1TH IN 3 0 0 

FEET OF THE FORKLIFT ALL DAY LONG, MR, DANIELS TESTIFIED THAT CLAIM

ANT'S FATHER ALSO HAD WORKED FOR HIM AND HE HAD BEEN HARD OF HEARING. 

CLAIMANT DENIED THIS, 

0N DEPOSITION, DR, METTLER TESTIFIED THAT A PERSON CAN BE EXPOSED 

TO 85 DECIBELS ALL DAY WITHOUT DAMAGING THE EARS AND CONCLUDED THAT 

IF CLAIMANT WERE EXPOSED EACH DAY FOR Z TO 6 HOURS AT 64-68 DECIBELS, 

IT WOULD BE IMPROBABLE THIS COULD CAUSE HEARING LOSS, THE AUDIOGRAM 

WAS COMPATIBLE WITH NOISE EXPOSURE WHICH CLAIMANT HAS BEEN EXPOSED 

TO IN ACTIVITIES OF OPERATING A CHAIN SAW AND FIRING A 30-30, 300 AND 

12 GAUGE SHOTGUN, 

THE DEFENDANT ALSO CONTENDED CLAIMANT'S CLAIM WAS VOID BECAUSE 

OF HIS FAILURE TO FILE HIS CLAIM WITHIN FIVE YEARS OF HIS LAST EXPO

SURE, 

REFEREE FOUND THAT CLAIMANT'S CLAIM WAS FILED WITHIN FIVE 

YEARS OF HIS LAST EXPOSURE TO NOISE AND NOT VOID. 

ON THE ISSUE OF COMPENSABILITY OF CLAIMANT'S HEARING LOSS, THE 

REFEREE FOUND CLAIMANT OFFERED NO NOISE LEVEL STUDIES OF HIS OWN. 

THOSE STUDIES WHICH WERE INTRODUCED INDICATED NOISE LEVELS BETWEEN 

55 AND 85 DECIBELS, WITHIN OR BELOW ACCEPTABLE STANDARDS, ALSO 

CLAIMANT WAS EXPOSED TO HIGH NOISE LEVELS ON HIS OWN TIME WHEN HE USED 

POWER SAWS AND SHOT GUNS. MOST OF THE MEDICAL EVIDENCE FAILED TO 

CONNECT CLAIMANT'S HEARING LOSS WITH HIS WORK ENVIRONMENT. DR. 

METTLER' S TESTIMONY WAS GIVEN THE GREATEST WEIGHT BY THE REFEREE. 

THE RE FE REE CONCLUDED THAT CL.Al MANT HAD FAILED TO ESTABLISH 

THAT HIS HEARING LOSS WAS AN OCCUPATIONAL DISEASE. 

THE BOARD, ON DE NOVO REVIEW, ADOPTS THE REFEREE'S ORDER. 

ORDER 

THE ORDER OF THE REFEREE, DATED APRIL 21, 1976, IS AFFIRMED, 
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ON OCTOBER 1 4 , 1 9 7 5 AND CONCLUDED CLAIMANT1 S HEARING LOSS WAS CAUSED
BY HIS WORK ENVIRONMENT. DR. STEVENS HAD NEITHER THE NOISE LEVEL
READINGS NOR A HISTORY OF CLAIMANT1 S CHAIN SAW USAGE AND GUN SHOOTING.

Claimant also testifie that approximately 12 to 1 5 years ago

HE FIRST NOTICED A RINGING IN HIS EARS AND WHICH CONTINUES TO THIS DAY,
CREATING A HEARING LOSS WHICH HAS STEADILY WORSENED.

Burton harris, safety  irector for the employer carrie out

NOISE LEVEL READINGS AND TESTIFIED THAT THERE HAD BEEN NO CHANGES IN
THE NOISE LEVELS IN CLAIMANT S WORK AREAS FOR THE LAST SIX OR SEVEN
YEARS. MR. HARRIS TESTIFIED THAT EMPLOYEES EXPOSED TO GREATER THAN
90 DECIBELS FOR 8 HOURS WERE REQUIRED TO WEAR EAR PLUGS. CLAIMANT S
WORK AREA REGISTERED AT 64 TO 68 DECIBELS.

Mr. DANIELS, PRODUCTION COORDINATOR FOR THE EMPLOYER, TESTIFIED

THAT CLAIMANT WAS WITHIN 5 0 FEET OF A CARRIER ABOUT ONE AND A HALF
HOURS DURING AN 8 HOUR SHIFT, AND THAT CLAIMANT WOULD BE WITHIN 300
FEET OF THE FORKLIFT ALL DAY LONG. MR. DANIELS TESTIFIED THAT CLAIM
ANT S FATHER ALSO HAD WORKED FOR HIM AND HE HAD BEEN HARD OF HEARING.
CLAIMANT DENIED THIS.

On  eposition,  r. mettler testifie that a person can be expose 

TO 85 DECIBELS ALL DAY WITHOUT DAMAGING THE EARS AND CONCLUDED THAT
IF CLAIMANT WERE EXPOSED EACH DAY FOR 2 TO 6 HOURS AT 6 4 6 8 DECIBELS,
IT WOULD BE IMPROBABLE THIS COULD CAUSE HEARING LOSS. THE AUDIOGRAM
WAS COMPATIBLE WITH NOISE EXPOSURE WHICH CLAIMANT HAS BEEN EXPOSED
TO I N ACTIVITIES OF OPERATING A CHAIN SAW AND FIRING A 30 -3 0, 300 AND
12 GAUGE SHOTGUN.

The  efen ant also conten e claimant s claim was voi BECAUSE

OF HIS FAILURE TO FILE HIS CLAIM WITHIN FIVE YEARS OF HIS LAST EXPO
SURE.

The referee foun that claimant’s claim was file within five

YEARS OF HIS LAST EXPOSURE TO NOISE AND NOT VOID.

On THE ISSUE OF COMPENSABILITY OF CLAIMANT S HEARING LOSS, THE

referee foun claimant offere no noise level stu ies of his own.
THOSE STUDIES WHICH WERE INTRODUCED INDICATED NOISE LEVELS BETWEEN
55 AND 85 DECIBELS, WITHIN OR BELOW ACCEPTABLE STANDARDS. ALSO
CLAIMANT WAS EXPOSED TO HIGH NOISE LEVELS ON HIS OWN TIME WHEN HE USED
POWER SAWS AND SHOT GUNS. MOST OF THE MEDICAL EVIDENCE FAILED TO
CONNECT CLAIMANT S HEARING LOSS WITH HIS WORK ENVIRONMENT. DR.
mettler’s testimony was given the greatest weight by the referee.

The referee conclu e that claimant ha faile to establish

THAT HIS HEARING LOSS WAS AN OCCUPATIONAL DISEASE.

The board, o de  ovo review, adopts the referee's order.

ORDER
The or er of the referee,  ate april 21, 1976, is affirme .
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CASE NO. 76-675 

O. V. FLOWERS, CLAIMANT 
ROGER TODD, CLAIMANT'S ATTY. 
JACK MATTISON, DEFENSE ATTY. 

REQUEST FOR REVIEW BY CLAIMANT 

CROSS-REQUEST BY EMPLOYER 

SEPTEMBER 30, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND PHILLIPS. 

CLAIMANT REQUESTS BOARD REVIEW OF THE REFEREE'S ORDER WHICH 
GRANTED CLAIMANT AN AWARD OF 112 • 5 DEGREES FOR 75 PER CENT LOSS OF 

THE LEFT LEG. CLAIMANT CONTENDS HE IS ENTITLED TO AN AWARD OF 90 
PER CENT LOSS OF HIS LEFT LEG. 

THE EMPLOYER CROSS-REQUESTS BOARD REVIEW, CONTENDING THE 6 0 
PER CENT AWARDED BY THE DETERMINATION ORDER DATED JANUARY t 5, t 976 
WAS SUFFICIENT. 

CLAIMANT SUSTAINED A COMPENSABLE LEFT LEG INJURY ON MARCH 1 9, 
1973 0 ON APRIL 18, 1973 DR 0 SMITH PERFORMED AN ARTHROTOMY, LEFT 

LEG, EXC_ISION MEDIAL MENSICUS 0 ON _AUGUST 2 7, 1973 CLAIMANT WAS RE
LEASED BY DR 0 SMITH FOR LIGHT WORK. 

ON SEPTEMBER 20, 1973 DR 0 SMITH PERFORMED A PARTIAL PATELLEC
TOMY AND EXTENSOR MECHANISM RECONSTRUCTION SURGERY. 

ON APRIL 1 8, 197 4 DR. SLOCUM DIAGNOSED DEGENERATIVE ARTHRITIS, 
MILD TO MODERATE - MODERATELY SEVERE CHONDROMALACIA - MILD TO 

MODERATE INSTABILITY. ON JULY 1 8, 1 974 DR 0 SLOCUM PERFORMED A REVI
SION OF TIBIAL TUBERCLE TRANSPLANT SURGERY. IN HIS CLOSING REPORT OF 

NOVEMBER .2 0, 197 5 HE RATED CLAIMANT'S DISABILITY AS MODERATELY 
SEVERE. DR 0 SLOCUM SAID CLAIMANT. DID NOT DESIRE FURTHER TREATMENT. 
HE DID NOT FEEL CLAIMANT WOULD BENEFIT FROM ANY SURGERY OTHER THAN 

AN ARTHRODESIS OR TOTAL KNEE RECONSTRUCTION. 

A DETERMINATION ORDER DATED JANUARY t 5, 1976 GRANTED CLAIMANT 
9 0 DEGREES FOR 6 0 PER CENT LOSS OF THE LEFT LEG. 

THE REFEREE FOUND THAT CLAIMANT' s TESTIMONY WAS IN ACCORDANCE 
WITH THE MEDICAL FINDINGS. WHEN CLAIMANT'S KNEE CATCHES HE HAS 

FALLEN - HIS KNEE IS CONSTANTLY SWOLLEN AND THE PAIN RADIATES UP INTO 

HIS HIP. 

THE REFEREE CONCLUDED THAT CLAIMANT DEFINITELY HAS A MODERATELY 
SEVERE LOSS OF FUNCTION, THAT THE LEG IS PRACTICALLY USELESS AND 

GRANTED CLAIMANT A TOTAL OF 11 2 • 5 DEGREES FOR 7_5 PER CENT LOSS OF 

HIS LEFT LEG. 

THE BOARD, ON DE NOVO REVIEW, ADOPTS THE REFEREE'S ORDER. 

ORDER 

THE ORDER OF THE REFEREE, DATED MAY 7, 1976, IS AFFIRMED. 
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SEPTEMBER 30, 1976WCB CASE NO. 76-675

O.V. FLOWERS, CLAIMANT
ROGER TODD, CLAIMANT1 S ATTY.
JACK MATT ISON, DEFENSE ATTY.
REQUEST FOR RE IEW BY CLAIMANT
CROSS-REQUEST BY EMPLOYER

Reviewe by boar members wilson an Phillips.

Claimant requests boar review of the referee’s or er which

GRANTED CLAI MANT AN AWARD OF 112.5 DEGREES FOR 75 PER CENT LOSS OF
THE LEFT LEG. CLAIMANT CONTENDS HE IS ENTITLED TO AN AWARD OF 90
PER CENT LOSS OF HIS LEFT LEG.

The employer cross requeSTS bo rd review, CONTENDING THE 6 0

PER CENT AWARDED BY THE DETERMINATION ORDER DATED JANUARY 15, 1976
WAS SUFFICIENT.

Claimant sustaine a compensable left leg injury on march 19,
1 97 3 . ON APRIL 1 8 , 1 97 3 DR. SMITH PERFORMED AN ARTHROTOMY, LEFT
LEG, EXCISION MEDIAL MENSICUS. ON AUGUST 2 7 , 1 97 3 CLAIMANT WAS RE
LEASED BY DR. SMITH FOR LIGHT WORK.

On SEPTEMBER 2 0 , 1 9 7 3 DR. SMITH PERFORMED A PARTIAL PATELLEC
TOMY AND EXTENSOR MECHANISM RECONSTRUCTION SURGERY.

On APRIL 1 8 , 1 9 74 DR. SLOCUM DIAGNOSED DEGENERATI E ARTHRITIS,
MILD TO MODERATE MODERATELY SE ERE CHONDROMALACIA MILD TO
MODERATE INSTABILITY. ON JULY 1 8 , 1 9 74 DR. SLOCUM PERFORMED A RE I
SION OF TIBI AL TUBERCLE TRANSPLANT SURGERY, IN HIS CLOSING REPORT OF
NO EMBER 2 0 , 1 9 7 5 HE RATED CLAIMANT S DISABILITY AS MODERATELY
SE ERE. DR. SLOCUM SAID CLAIMANT DID NOT DESIRE FURTHER TREATMENT.
HE DID NOT FEEL CLAIMANT WOULD BENEFIT FROM ANY SURGERY OTHER THAN
AN ARTHRODESIS OR TOTAL KNEE RECONSTRUCTION.

A DETERMINATION ORDER DATED JANUARY 1 5, 1 976 GRANTED CLAIMANT
9 0 DEGREES FOR 6 0 PER CENT LOSS OF THE LEFT LEG.

The referee fou d that claima t’s testimo y was i accorda ce
WITH THE MEDICAL FINDINGS. WHEN CLAIMANT S KNEE CATCHES HE HAS
FALLEN HIS KNEE IS CONSTANTLY SWOLLEN AND THE PAIN RADIATES UP INTO
HIS HIP.

The referee co cluded that claima t defi itely has a moderately
SEVERE LOSS OF FUNC ION,  HA  HE LEG IS PRAC ICALLY USELESS AND
GRAN ED CLAIMAN A  O AL OF 112.5 DEGREES FOR 7,5 PER CEN LOSS OF
HIS LEF LEG.

The BOARD, ON DE NOVO REVIEW, ADOP S  HE REFEREE S ORDER.

ORDER
The ORDER OF  HE REFEREE, DA ED MAY 7 , 1 976 , IS AFFIRMED.
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CASE NO. 75-2803 

MARVIN ERICKSON, CLAIMANT 
EDWARD MURPHY, JR., CLAIMANT'S ATTY. 

MICHAEL HOFFMAN, DEFENSE ATTY. 
REQUEST FOR REVIEW BY EMPLOYER 

SEPTEMBER 30, 1976 

REVIEWED BY BOARD MEMBERS MOORE ANO PHILLIPS. 

THE EMPLOYER REQUESTS BOARD REVIEW OF THE REFEREE'S ORDER 
WHICH GRANTED CLAIMANT 160 DEGREES FOR 50 PER CE.NT UNSCHEDULED TRA
CHEA AND RIGHT SHOULDER DISABILITY. 

CLAIMANT SUSTAINED A COMPENSABLE INJURY ON DECEMBER 16 1 1970 
WHEN A FROZEN LOG HIT HIM IN THE RIGHT SHOULDER AND ALONGSIDE HIS 
NECK ANO JAW. CLAIMANT'S RIGHT SHOULDER WAS DISLOCATED, THE MANDIBLE 

FRACTURED AND THE TRACHEA AND LARYNX CRUSHED. 

CLAIMANT HAS UNDERGONE NUMEROUS SURGERIES INVOLVING HIS LARYNX. 
HE FINALLY REGAINED SOME FUNCTION OF HIS VOCAL CORDS, BUT CAN TALK 
ONLY IN A WHISPER. 

CLAIMANT TESTIFIED THAT HE CANNOT EAT NORMALLY NOW AND PROBABLY 
NEVER WILL. HE HAS DIFFICULTY DRINKING WATER. HE IS UNABLE TO EXTEND 

HIS HEAD VERY HIGH DUE TO SCARS. CLAIMANT CANNOT BE IN DUSTY ENVIRON
MENTS BECAUSE HE HAS BREATHING DIFFICULTIES AND ANY EXERTION CREATES 

SHORTNESS OF BREATH. HE CANNOT COMMUNICATE IN CROWDS OR IN NOISY 
PLACES. 

CLAIMANT RETURNED TO WORK FOR THE EMPLOYER IN JUNE, 1 974. 

-

THE REFEREE FOUND IT INCREDIBLE, AFTER READING ALL THE MEDICAL -
REPORTS AND HEARING CLAIMANT'S TESTIMONY, THAT CLAIMANT HAD SUR- -
VIVED HIS INJURY. CLAIMANT WAS FORTUNATE THAT HE WORl<ED FOR A LARGE 

CORPORATION WHICH GAVE CLAIMANT A JOB TAILORED TO HIS PHYSICAL RESTRIC-
TIONS, ALLOWING HIM TO CONTINUE HIS WORK. AS LONG AS CLAIMANT WORKS 
FOR THIS EMPLOYER ALL IS WELL. HOWEVER, TAKING INTO CONSIDERATION 

THE FULL SPECTRUM OF THE EMPLOYMENT FIELD AND THE FACT THAT CLAIM-
ANT IS PRECLUDED FROM THE OTHER LOGGING OCCUPATIONS HE HAS PREVIOUSLY 
PERFORMED, THE REFEREE FELT CLAIMANT HAD LOST A SUBSTANTIAL AMOUN.T 
OF HIS FUTURE WAGE EARNING CAPACITY. 

BASED ON ALL OF THE EVIDENCE I THE REFEREE CONCLUDED THAT 
CLAIMANT WAS ENTITLED TO AN AWARD OF t 6 0 DEGREES FOR 5 0 PER CENT 
UNSCHEDULED DISABILITY. 

THE BOARD, ON DE NOVO REVIEW, ADOPTS THE REFEREE'S ORDER. 

ORDER 

THE ORDER OF THE REFEREE, DATED MARCH 3, 1976, IS AFFIRMED. 

CLAIMANT'S COUNSEL IS GRANTED AS A REASONABLE ATTORNEY FEE 
FOR HIS SERVICES IN CONNECTION WITH BOARD REVIEW, THE SUM OF 350 
DOLLARS PAYABLE BY THE EMPLOYER, 
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WCB CASE NO. 75-2803 1976SEPTEMBER 30,

MARVIN ERICKSON, CLAIMANT
EDWARD MURPHY, JR., CLAIMANT'S ATTY.
MICHAEL HOFFMAN, DEFENSE ATTY.
REQUEST FOR RE IEW BY EMPLOYER

Reviewe by boar members moore an Phillips.

The employer requests boar review of the referee's or er

WHICH GRANTED CLAIMANT 160 DEGREES FOR 50 PER CENT UNSCHEDULED TRA
CHEA AND RIGHT SHOULDER DISABILITY.

Claimant sustaine a compensable injury on December 16, 1970
WHEN A FROZEN LOG HI HIM IN  HE RIGH SHOULDER AND ALONGSIDE HIS
NECK AND JAW. CLAIMAN S RIGH SHOULDER WAS DISLOCA ED,  HE MANDIBLE
FRAC URED AND  HE  RACHEA AND LARYNX CRUSHED.

Claimant has un ergone numerous surgeries involving his larynx.
HE FINALLY REGAINED SOME FUNCTION OF HIS  OCAL CORDS, BUT CAN TALK
ONLY IN A WHISPER.

Claimant testifie that he cannot eat normally now an probably

NE ER WILL. HE HAS DIFFICULTY DRINKING WATER. HE IS UNABLE TO EXTEND
HIS HEAD  ERY HIGH DUE TO SCARS. CLAIMANT CANNOT BE IN DUSTY EN IRON
MENTS BECAUSE HE HAS BREATHING DIFFICULTIES AND ANY EXERTION CREATES
SHORTNESS OF BREATH. HE CANNOT COMMUNICATE IN CROWDS OR IN NOISY
PLACES.

ClaiMANT RETURNED TO WORK FOR THE EMPLOYER IN JUNE, 1 9 7 4 .

The referee foun it incre ible, after rea ing all the me ical
REPORTS AND HEARING CLAIMANT'S TESTIMONY, THAT CLAIMANT HAD SUR
 I ED HIS INJURY. CLAIMANT WAS FORTUNATE THAT HE WORKED FOR A LARGE
CORPORATION WHICH GA E CLAIMANT A JOB TAILORED TO HIS PHYSICAL RESTRIC
TIONS, ALLOWING HIM TO CONTINUE HIS WORK. AS LONG AS CLAIMANT WORKS
FOR THIS EMPLOYER ALL IS WELL. HOWE ER, TAKING INTO CONSIDERATION
THE FULL SPECTRUM OF THE EMPLOYMENT FIELD AND THE FACT THAT CLAIM
ANT IS PRECLUDED FROM THE OTHER LOGGING OCCUPATIONS HE HAS PRE IOUSLY
PERFORMED, THE REFEREE FELT CLAIMANT HAD LOST A SUBSTANTIAL AMOUNT
OF HIS FUTURE WAGE EARNING CAPACITY.

Base on all of the evi ence, the referee conclu e that

CLAIMANT WAS ENTITLED TO AN AWARD OF 160 DEGREES FOR 5 0 PER CENT
UNSCHEDULED DISABILITY.

The boar , on  e novo review, ADOP S  HE REFEREE S ORDER.

ORDER
The or er

Claimant'

FOR HIS SERVICES
DOLLARS PAYABLE

OF THE REFEREE, DATED MARCH 3 , 1 9 7 6 , IS AFFIRMED.

S COUNSEL IS GRANTED AS A
IN CONNECTION WITH BOARD
BY THE EMPLOYER.

REASONABLE ATTORNEY
RE IEW, THE SUM OF 3

FEE
5 0
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CASE NO. 76-146 

WANDA YOUNG, CLAIMANT 
BRIAN WELCH• CLAIMANT'S ATTY. 
WILLIAM HOLMES• DEFENSE ATTY. 
REQUEST FOR REVIEW BY EMPLOYER 

SEPTEMBER. 30, 1976 

REVIEWED BY BOARD MEMBERS MOORE AND PHILLIPS. 

THE EMPLOYER SEEKS REVIEW BY THE BOARD OF THE REFEREE'S ORDER 
WHICH REMANDED CLAIMANT'S CLAIM FOR AGGRAVATION TO IT TO BE ACCEPTED 
AND FOR THE PAYMENT OF COMPENSATION• AS PROVIDED _BY LAW• INCLUDING 
TEMPORARY TOTAL DISABILITY COMPENSATION AND MEDICAL TREATMENT FROM 
AND AFTER NOVEMBER 2 6 • 19 7 5 AND UNTIL THE CLAIM IS AGAIN CLOSED PUR
SUANT TO ORS 6 5 6 • 2 6 8 • 

CLAIMANT SUSTAINED A COMPENSABLE INJURY TO HER LOW BACK ON 
MAY 2 4 • 196 9 • THIS CLAIM WAS CLOSED BY A DE TERM I NATION ORDER• MAILED 
JUNE 1 7 • 1971, WHEREBY CLAIMANT WAS AWARDED COMPENSATION FOR TEM
PORARY TOTAL DISABILITY AND 3 2 DEGREES FOR 1 0 PER CENT UNSCHEDULED 
LOW BACK DISABILITY. 

ON APRIL .22 • 1974 DR 0 WHITE, CLAIMANT'S TREATING PHYSICIAN, 
ADVISED THE BOARD THAT CLAIMANT WAS NOW HAVING PAIN WITH HER LOW 
BACK WHICH EXTENDED INTO THE LEFT BUTTOCKS AND DOWN HER LEFT LEG 
AND WAS AGGRAVATED BY PROLONGED PERIODS OF SITTING AND ALSO BY LIFT
ING. HE REQUESTED THAT HER CLAIM BE REOPENED FOR PHYSICAL THERAPY. 
THIS LETTER WAS APPARENTLY FORWARDED TO THE CARRIER BECAUSE ON 
AUGUST 22, 1 974 THE CARRIER ADVISED CLAIMANT THAT IN ORDER TO OBTAIN 
ADDITIONAL MEDICAL SERVICES.SHE MUST FILE A CLAIM FOR AGGRAVATION 
WITH THE EMPLOYER AND SAID CLAIM MUST BE SUPPORTED BY WRITTEN OPIN..:_ 

ION FROM HER ATTENDING PHYSICIAN STATING THE GROUNDS FOR THE CLAIM. 
A COPY OF THE CLAIM SHOULD BE SENT TO THE BOARD WHICH WOULD ISSUE 
A DETERMINATION ON CLAIMANT'S REQUEST. 

ON NOVEMBER 26, 1975 CLAIMANT"S ATTORNEY WROTE A LETTER TO 
THE CARRIER DEMANDING THAT THE CLAIM BE REOPENED AND THE PAYMENT OF 
BENEFITS MADE WITHIN THE STATUTORY PERIOD - ENCLOSED IN THIS LETTER 
WERE LETTERS FROM DR 0 WHITE. ONE LETTER FROM DR. WHITE. DATED 
AUGUST 26, t 974, ASKED .CLAIMANT'S ATTORNEY TO EXPEDITE THE REOPEN
ING OF THE CLAIM, ANOT-HER, DATED JULY 14, 197 5, STATED DR. WHITE'S 
OPINION THAT CLAIMANT'S CONDITION HAD NOT IMPROVED BUT IN EFFECT HAD 
BECOME SOMEWHAT WORSE SINCE HER EXTENSIVE REHABILITATION IN PORTLAND. 
A LETTER FROM DR 0 WHITE TO CLAIMANT'S ATTORNEY, DATED NOVEMBER 1 4 • 
197 5, STATED THAT HE HAD SEEN CLAIMANT ON THAT DATE AND HER CONDITION 
WAS ABOUT THE SAME OR SOMEWHAT WORSE AND HE WOULD HIGHLY RECOM
MEND THAT CLAIMANT BE GIVEN AN AWARD FOR PERMANENT TOTAL DISABILITY. 

0N DECEMBER 9, 1 975 THE CARRIER ACKNOWLEDGED RECEIPT OF THE 
LETTER FROM CLAIMANT" S ATTORNEY, DATED NOVEMBER 26, 1975, AND AD
VISED THAT IT ALSO HAD RECEIVED THE REPORTS AND EVALUATIONS FROM DR. 
WHITE AND, BASED THEREON, WERE REOPENING CLAIMANT'S CLAIM FOR 
MEDICAL CARE ONLY AND FOR PHYSICAL THERAPY TREATMENT AT THE HARNEY 
COUNTY HOSPITAL WITH MEDICAL PAYMENTS TO COMMENCE ON NOVEMBER 2 6, 
1 9 7 5 0 

ON JANUARY 7, 1976 CLAIMANT REQUESTED A HEARING, PROTESTING 
A DENIAL OF HER CLAIM BY THE CARRIER ON DECEMBER 9, 1 975 AND ASKING 
FOR ATTORNEY FEE S 0 ON FEBRUARY 4 , 1976 THE CARRIER F !LED A MOTION 
TO DISMISS THE REQUEST FOR HEARING ON THE GROUND THAT IT WAS FILED 
MORE THAN ONE YEAR FROM THE DATE OF THE LAST DETERMINATION ORDER, 

MAILED JUNE 1 7, 1 97 t • ON FEBRUARY 9 THE CLAIMANT'S ATTORNEY ADVISED 
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WCB CASE NO. 76-146 SEPTEMBER 30, 1976

WANDA YOUNG, CLAIMANT
BRIAN WELCH, CLAIMANT S ATTY.
WILLIAM HOLMES, DEFENSE ATTY.
REQUEST FOR RE IEW BY EMPLOYER

Reviewe by boar members moore an Phillips.

The EMPLOYER SEEKS RE IEW BY THE BOARD OF THE REFEREE'S ORDER
WHICH REMANDED CLAIMANT'S CLAIM FOR AGGRA ATION TO IT TO BE ACCEPTED
AND FOR THE PAYMENT OF COMPENSATION, AS PRO IDED BY LAW, INCLUDING
TEMPORARY TOTAL DISABILITY COMPENSATION AND MEDICAL TREATMENT FROM
AND AFTER NO EMBER 26, 1 975 AND UNTIL THE CLAIM IS AGAIN CLOSED PUR
SUANT TO ORS 6 5 6 . 2 6 8 .

Claimant sustaine a compensable injury to her low back on
MAY 2 4 , 1 96 9 . THIS CLAIM WAS CLOSED BY A DETERMINATION ORDER, MAILED
JUNE 17, 1971, WHEREBY CLA1 MANT WAS AWARDED COMPENSATION FOR TEM
PORARY TOTAL DISABILITY AND 3 2 DEGREES FOR 10 PER CENT UNSCHEDULED
LOW BACK DISABILITY.

On APRIL 2 2 , 1 974 DR. WHITE, CLAIMANT'S TREATING PHYSICIAN,
AD ISED THE BOARD THAT CLAIMANT WAS NOW HA ING PAIN WITH HER LOW
BACK WHICH EXTENDED INTO THE LEFT BUTTOCKS AND DOWN HER LEFT LEG
AND WAS AGGRA ATED BY PROLONGED PERIODS OF SITTING AND ALSO BY LIFT
ING. HE REQUESTED THAT HER CLAIM BE REOPENED FOR PHYSICAL THERAPY.
THIS LETTER WAS APPARENTLY FORWARDED TO THE CARRIER BECAUSE ON
AUGUST 2 2 , 1 974 THE CARRIER AD ISED CLAIMANT THAT IN ORDER TO OBTAIN
ADDITIONAL MEDICAL SER ICES SHE MUST FILE A CLAIM FOR AGGRA ATION
WITH THE EMPLOYER AND SAID CLAIM MUST BE SUPPORTED BY WRITTEN OPIN
ION FROM HER ATTENDING PHYSICIAN STATING THE GROUNDS FOR THE CLAIM.
A COPY OF THE CLAIM SHOULD BE SENT TO THE BOARD WHICH WOULD ISSUE
A DETERMINATION ON CLAIMANT'S REQUEST.

On NO EMBER 2 6 , 1 9 7 5 CLAIMANT'S ATTORNEY WROTE A LETTER TO

THE CARRIER DEMANDING THAT THE CLAIM BE REOPENED AND THE PAYMENT OF
BENEFITS MADE WITHIN THE STATUTORY PERIOD ENCLOSED IN THIS LETTER
WERE LETTERS FROM DR. WHITE. ONE LETTER FROM DR. WHITE, DATED
AUGUST 26, 1974, ASKED CLAIMANT'S ATTORNEY TO EXPEDITE THE REOPEN
ING OF THE CLAI M , ANOTHER, DATED JULY 1 4 , 1 9 7 5 , STATED DR. WHITE'S
OPINION THAT CLAIMANT'S CONDITION HAD NOT IMPRO ED BUT IN EFFECT HAD
BECOME SOMEWHAT WORSE SINCE HER EXTENSI E REHABILITATION IN PORTLAND.
A LETTER FROM DR. WHITE TO CLAIMANT'S ATTORNEY, DATED NO EMBER 14,
1 97 5, STATED THAT HE HAD SEEN CLAIMANT ON THAT DATE AND HER CONDITION
WAS ABOUT THE SAME OR SOMEWHAT WORSE AND HE WOULD HIGHLY RECOM
MEND THAT CLAIMANT BE GI EN AN AWARD FOR PERMANENT TOTAL DISABILITY.

On DECEMBER 9 , 1 9 7 5 THE CARRIER ACKNOWLEDGED RECEIPT OF THE
LETTER FROM CLAIMANT'S ATTORNEY, DATED NO EMBER 2 6 , 1 97 5 , AND AD
 ISED THAT IT ALSO HAD RECEI ED THE REPORTS AND E ALUATIONS FROM DR.
WHITE AND, BASED THEREON, WERE REOPE NI NG C LAI MANT1 S CLAIM FOR
MEDICAL CARE ONLY AND FOR PHYSICAL THERAPY TREATMENT AT THE HARNEY
COUNTY HOSPITAL WITH MEDICAL PAYMENTS TO COMMENCE ON NO EMBER 26,
1 9 7 5 .

On JANUARY 7 , 1 97 6 CLAIMANT REQUESTED A HEARING, PROTESTING
A DENIAL OF HER CLAIM BY THE CARRIER ON DECEMBER 9 , 1 975 AND ASKING
FOR ATTORNEY FEES. ON FEBRUARY 4 , 1 9 76 THE CARRIER FILED A MOTION
TO DISMISS THE REQUEST FOR HEARING ON THE GROUND THAT IT WAS FILED
MORE THAN ONE YEAR FROM THE DATE OF THE LAST DETERMINATION ORDER,
MAILED JUNE 17, 1971. ON FEBRUARY 9 THE CLAIMANT1 S ATTORNEY AD ISED
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BOARD THAT ON DECEMBER 9, 1975 THE CARRIER HAD NOTIFIED CLAIMANT 

THAT HER CLAIM WAS BEING REOPENED FOR MEDICAL PAYMENTS ONLY AND 

CLAIMANT HAD FILED A REQUEST FOR HEARING PROTESTING THE DENIAL OF 

HER CLAIM FOR TIME LOSS BENEFITS. THIS LETTER INDICATED THAT THE 

EMPLOYER HAD FILED A MOTION TO DISMISS AND STATED THE GROUNDS FOR 

SAID MOTION. 

ON FEBRUARY 23, 1976 CLAIMANT FILED ANOTHER REQUEST FOR HEAR

ING ON THE ISSUES OF - ( 1) FULL ANO-OR PARTIAL DENIAL OF CLAIMANT'S 

CLAIM ON DECEMBER 9, 1975 - (2) NEED FOR FURTHER MEDICAL TREATMENT 

AND TEMPORARY DISABILITY PAYMENTS - ( 3) ADEQUACY OF THE AWARD FOR 

PERMANENT DISABILITY PREVIOUSLY GRANTED CLAIMANT - (4) PENALTIES 

AND ATTORNEY FEES - AND (5) AGGRAVATION OF CLAIMANT'S DISABILITY 

SINCE THE LAST ADJUSTMENT OF COMPENSATION ON HER CLAIM. 

AFTER A NOTICE OF HEARING HAD BEEN SENT TO ALL PARTIES THE 

EMPLOYER REQUESTED THAT HE BE ALLOWED TO HAVE CLAIMANT EXAMINED 

BY DR 0 CORRIGAN BECAUSE CLAIMANT WAS NOW REQUESTING A HEARING ON 

THE DENIAL OF AN AGGRAVATION CLAIM. THE CARR!ER REQUESTED A POST

PONEMENT UNTIL SUCH EXAMINATION COULD BE MADE AND THIS WAS DENIED. 

AT THE TIME OF THE HEARING THE CARRIER ASKED AGAIN THAT THE CLAIMANT 

BE EXAMINED BY DR 0 CORRIGAN AND CLAIMANT OBJECTED ON THE GROUNDS 

THAT THE EMPLOYER HAD HAD AMPLE TIME TO OBTAIN SUCH EXAMINATION AND 

REPORT AND COULD NOT BE SURPRISED AND ALSO THAT SHE HAS BEEN AND 

CONTINUES TO BE WITHOUT COMPENSATION DUE TO THE CARRIER'S HAVING 

DENIED HER REQUEST TO REOPEN THE CLAIM. 

THE REFEREE FOUND THAT THE CARRIER'S LETTER, DATED DECEMBER 

9, 1975, HAD TO BE CONSTRUED AS A DENIAL AND, BASED UPON THE REPORTS 

OF DR 0 WHITE, FOUND THAT CLAIMANT'S CONDITION HAS WORSENED SINCE 

THE LAST ARRANGEMENT OR AWARD OF COMPENSATION WHICH WAS JUNE 17, 
1971 AND THAT THE WORSENING WAS A RESULT OF HER INDUSTRIAL INJURY OF 

MAY24, 1969 0 

CLAIMANT CONTENDS THAT HER CONDITION IS NOW MEDICALLY STATION

ARY AND SHE IS NOW PERMANENTLY AND TOTALLY DISABLED. THE REFEREE 

FOUND THAT, ALTHOUGH DR 0 WHITE'S REPORT INDICATED THAT HE FELT CLAIM

ANT WAS PERMANENTLY AND TOTALLY DISABLED AND MEDICAL EVIDENCE 

REGARDING CLAIMANT'S PHYSICAL IMPAIRMENT WAS A NECESSARY AND INTEGRAL 

PART OF A CASE SUCH AS THE ONE BEFORE HER, THE QUESTION OF WHETHER 

CLAIMANT WAS PERMANENTLY AND TOTALLY DISABLED FROM ENGAGING IN ANY 
GAINFUL AND SUITABLE OCCUPATION IS ONE FOR THE REFEREE TO DECIDE BASED 

UPON ALL OF THE EVIDENCE INCLUDING CLAIMANT'S AGE, EDUCATION, WORK 

EXPERIENCE, TRAINING AND MENTAL CAPACITY AS WELL AS VOCATIONAL SKILLS 

AND ABILITIES AND CLAIMANT'S PHYSICAL IMPAIRMENT. 

IN THE CASE BEFORE HER THE REFEREE CONCLUDED THAT SHE DID NOT 

HAVE SUFFICIENT EVIDENCE TO MAKE THE DETERMINATION AS TO THE EXTENT 

OF CLAIMANT'S PERMANENT DISABILITY AND DID NOT INTEND TO PROCEED TO 

DO SO IN A CASE WHICH WAS BASICALLY A CLAIM FOR AGGRAVATION. SHE, 

THEREFORE, ORDERED THE CLAIM BE REMANDED TO THE EMPLOYER FOR REOPEN

ING AND PAYMENT OF COMPENSATION, COMMENCING ON NOVEMBER 2 6, 197 5 

THE DATE CLAIMANT'S ATTORNEY WROTE TO THE EMPLOYER'S CARRIER ANO 

DEMANDED THAT THE CLAIM BE REOPENED AND PAYMENT OF COMPENSATION 

FOR TEMPORARY TOTAL DIS~BILITY COMMENCED. 

THE BOARD, ON DE NOVO REVIEW, AFFIRMS THE REFEREE'S ORDER. THE 

BOARD RECEIVED A BRIEF FROM THE APPELLANT EMPLOYER BUT NO BRIEF WAS 

RECEIVED FROM CLAIMANT AND, THEREFORE, CLAIMANT'S COUNSEL IS NOT 

ENTITLED TO AN ATTORNEY FEE FOR HIS SERVICES AT THIS BOARD REVIEW. 

ORDER 
THE ORDER OF THE REFEREE, DATED APRIL 2 9 1 1976 1 IS AFFIRMED. 
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THE BOARD THAT ON DECEMBER 9 , 1 97 5 THE CARRIER HAD NOTIFIED CLAIMANT
THAT HER CLAIM WAS BEING REOPENED FOR MEDICAL PAYMENTS ONLY AND
CLAIMANT HAD FILED A REQUEST FOR HEARING PROTESTING THE DENIAL OF
HER CLAIM FOR TIME LOSS BENEFITS. THIS LETTER INDICATED THAT THE
EMPLOYER HAD FILED A MOTION TO DISMISS AND STATED THE GROUNDS FOR
SAID MOTION.

On FEBRUARY 2 3 , 1 97 6 CLAIMANT FILED ANOTHER REQUEST FOR HEAR
ING ON THE ISSUES OF (1) FULL AND-OR PARTIAL DENIAL OF CLAIMANT'S
CLAIM ON DECEMBER 9 , 1 9 7 5 ( 2 ) NEED FOR FURTHER MEDICAL TREATMENT
AND TEMPORARY DISABILITY PAYMENTS (3) ADEQUACY OF THE AWARD FOR
PERMANENT DISABILITY PRE IOUSLY GRANTED CLAIMANT (4) PENALTIES
AND ATTORNEY FEES AND (5) AGGRA ATION OF CLAIMANT'S DISABILITY
SINCE THE LAST ADJUSTMENT OF COMPENSATION ON HER CLAIM.

After a  otice of heari g had bee se t to all parties the
EMPLOYER REQUES ED  HA HE BE ALLOWED  O HAVE CLAIMAN EXAMINED
BY DR. CORRIGAN BECAUSE CLAIMAN WAS NOW REQUES ING A HEARING ON
 HE DENIAL OF AN AGGRAVA ION CLAIM.  HE CARRIER REQUES ED A POS 
PONEMEN UN IL SUCH EXAMINA ION COULD BE MADE AND  HIS WAS DENIED.
A  HE  IME OF  HE HEARING  HE CARRIER ASKED AGAIN  HA  HE CLAIMAN 
BE EXAMINED BY DR. CORRIGAN AND CLAIMAN OBJEC ED ON  HE GROUNDS
 HA  HE EMPLOYER HAD HAD AMPLE  IME  O OB AIN SUCH EXAMINA ION AND
REPOR AND COULD NO BE SURPRISED AND ALSO  HA SHE HAS BEEN AND
CON INUES  O BE WI HOU COMPENSA ION DUE  O  HE CARRIER'S HAVING
DENIED HER REQUES  O REOPEN  HE CLAIM.

The referee foun that the carrier's letter,  ate December
9 , 1 97 5 , HAD TO BE CONSTRUED AS A DENIAL AND, BASED UPON THE REPORTS
OF DR. WHITE, FOUND THAT CLAIMANT'S CONDITION HAS WORSENED SINCE
THE LAST ARRANGEMENT OR AWARD OF COMPENSATION WHICH WAS JUNE 17,
197 1 AND THAT THE WORSENING WAS A RESULT OF HER INDUSTRIAL INJURY OF
MAY 2 4 , 1 96 9 .

Claimant conten s that her con ition is now me ically station

 ry AND SHE IS NOW PERMANENTLY AND TOTALLY DISABLED. THE REFEREE
FOUND THAT, ALTHOUGH DR. WHITE'S REPORT INDICATED THAT HE FELT CLAIM
ANT WAS PERMANENTLY AND TOTALLY DISABLED AND MEDICAL E IDENCE
REGARDING CLAIMANT'S PHYSICAL IMPAIRMENT WAS A NECESSARY AND INTEGRAL
PART OF A CASE SUCH AS THE ONE BEFORE HER, THE QUESTION OF WHETHER
CLAIMANT WAS PERMANENTLY AND TOTALLY DISABLED FROM ENGAGING IN ANY
GAINFUL AND SUITABLE OCCUPATION IS ONE FOR THE REFEREE TO DECIDE BASED
UPON ALL OF THE E IDENCE INCLUDING CLAIMANT S AGE, EDUCATION, WORK
EXPERIENCE, TRAINING AND MENTAL CAPACITY AS WELL AS  OCATIONAL SKILLS
AND ABILITIES AND CLAIMANT* S PHYSICAL IMPAIRMENT.

In THE CASE BEFORE HER THE REFEREE CONCLUDED THAT SHE DID NOT
HA E SUFFICIENT E IDENCE TO MAKE THE DETERMINATION AS TO THE EXTENT
OF CLAIMANT'S PERMANENT DISABILITY AND DID NOT INTEND TO PROCEED TO
DO SO IN A CASE WHICH WAS BASICALLY A CLAIM FOR AGGRA ATION. SHE,
THEREFORE, ORDERED THE CLAIM BE REMANDED TO THE EMPLOYER FOR REOPEN
ING AND PAYMENT OF COMPENSATION, COMMENCING ON NO EMBER 2 6 , 1 9 7 5 ,
THE DATE CLAIMANT'S ATTORNEY WROTE TO THE EMPLOYER'S CARRIER AND
DEMANDED THAT THE CLAIM BE REOPENED AND PAYMENT OF COMPENSATION
FOR TEMPORARY TOTAL DISABILITY COMMENCED.

The boar , on  e novo review, affirms the referee's or er, the

BOARD RECEI ED A BRIEF FROM THE APPELLANT EMPLOYER! BUT NO BRIEF WAS
RECEI ED FROM CLAIMANT AND, THEREFORE, CLAIMANT'S COUNSEL IS NOT
ENTITLED TO AN ATTORNEY FEE FOR HIS SER ICES AT THIS BOARD RE IEW.

ORDER
The or er of the referee,  ate April 29, 1976, is affirme .
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CASE NO. 76-213 

MAUDEEN CARRICO, CLAIMANT 
J• DAVID KRYGER, CLAIMANT'S ATTY. 
DEPT. OF JUSTICE, DEFENSE ATTY. 
REQUEST FOR REVIEW BY SAIF 

SEPTEMBER 30, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE. 

THE STATE ACCIDENT INSURANCE FUND REQUESTS REVIEW BY THE BOARD 
OF THE REFEREE'S ORDER WHICH FOUND CLAIMANT TO BE PERMANENTLY AND 
TOTALLY DISABLED AS OF SEPTEMBER 9, 1975 AND ALLOWED THE FUND CREDIT 
FOR PAYMENTS OF PERMANENT PARTIAL DISABILITY MADE PURSUANT TO THE 
DETERMINATION ORDER OF SEPTEMBER 9, 1 975. 

CLAIMANT, A 7 0 VEAR OLD COOK, SUFFERED A COMPENSABLE INJURY ON 
DECEMBER 16, t 974 WHEN SHE SLIPPED WHILE HOLDING A HEAVY PAN OF 
BAKED HAM, CLAIMANT CONTINUED TO WORK THE REST OF THE WEEK IN THE 
BELIEF THAT HER PROBLEM WOULD RE SOLVE ITSELF, THE PAIN IN THE LOW 
BACK AND LEFT LEG CONTINUED AND SHE SOUGHT MEDICAL ASSISTANCE FROM 
DR, MARTENS, WHO IS HER PRIMARY TREATING PHYSIC IAN, CLAIMANT WAS 
HOSPITALIZED IN FEBRUARY, I 9 7 5 AND A MVELOGRAM WAS PER.FORMED WHICH 
DID NOT INDICATE THE PRESENCE OF A DISC RUPTURE, DR, TSAI EXAMINED 
CLAIMANT AND SUGGESTED THAT HER PROBLEM REPRESENTED A LUMBOSACRAL 
STRAIN AT. LS NERVE ROOT IRRITATION, 

CLAIMANT HAS NOT RETURNED TO HER WORK AS A COOK SINCE HER 
INJURY, SHE HAS A TENTH GRADE EDUCATION AND HER WORK BACKGROUND IS 
BASICALLY THAT OF A RESTAURANT_ COOK - SHE DID WORK FOR FOUR YEARS 
AS A BEAUTICIAN, AT THE TIME OF THE CLAIM CLOSURE CLAIMANT CONTINUED 
TO COMPLAIN OF BACK PAIN WITH RADIATION DOWN THE LEG, MORE SEVERE ON 
THE LEFT - SHE WAS USING HER PRESCRIBED LUMBOSACRAL BRACE AND DOING 
THE RECOMMENDED WILLIAMS FLEXION BACK EXERCISES, DR, MARTENS IN A 
CLOSING EVALUATION OF JULY, I 9 7 5 STATED CLAIMANT COULD NOT RETURN TO 
EMPLOYMENT AS A COOK OR TO ANY EMPLOYMENT WHICH REQUIRED BENDING, 
LIFTING, STOOPING, PROLONGED STANDING OR WALKING, 

CLAIMANT'S CLAIM WAS CLOSED BY A DETERMINATION ORDER MAILED 
SEPTEMBER 9, 1975 WHEREBY CLAIMANT WAS GRANTED AN AWARD OF 48 DEGREES 
FOR t 5 PER CENT UNSCHEDULED LOW BACK DISABILITY, 

IN MARCH, 1 976 DR, MARTENS RE-EXAMINED CLAIMANT AND FOUND 
CONTINUATION OF SYMPTOMS OF PAIN IN THE BACK AND LEFT LEG, HIS PHYSICAL 
EXAMINATION OF CLAIMANT RESULTED IN FINDINGS CONSISTENT· WITH THOSE 
HE HAD MADE IN JULY, 1 975, 

CLAIMANT RECEIVES SOCIAL SECURITY RETIRE ME NT BENEFITS IN THE 
AMOUNT OF t 4 0, 7 5 DOLLARS A MONTH, SHE COMMENCED DRAWING THE BENE
FITS PRIOR TO HER INDUSTRIAL INJURY. CLAIMANT'S HUSBAND HAS BEEN 
RETIRED FOR APPROXIMATELY SIX YEARS, 

IN MARCH, 1 976 THE EMPLOYER, AFTER CONSULTING WITH THE FUND, 
OFFERED CLAIMANT A JOB WORKIJ'IG IN ITS SALAD BAR, THIS JOB INVOLVED 
CUTTING UP LETTUCE, RADISHES, CARROTS, ETC. FOR SALADS, ALSO MAKING 
SANDWICHES AND SLICING MEAT, THE JOB WAS A SPECIAL POSITION CREATED 
FOR CLAIMANT, ALTHOUGH AT THE PRESENT TIME THE JOB IS BEING PERFORMED 
BY SEV_ERAL PEOPLE AND IS A NECESSARY OPERATION OF THE RESTAURANT, 
A STOOL WOULD BE PROVIDED SO THAT CLAIMANT COULD SIT OR STAND AS HER 
BACK PAIN DICTATED AND THE EMPLOYER ANTICIPATED THAT THE RESTAURANT 
DISHWASHER· COULD PERFORM ANY LIFTING WHICH WOULD BE REQUIRED OF 
CLAIMANT IN THIS JOB. CLAIMANT WOULD NOT BE REQUIRED TO CLIMB STAIRS 
AS THERE IS AN EMPLOYEE ELEVATOR, 
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WCB CASE NO. 76-213 SEPTEMBER 30, 1976

MAUDEEN CARRICO, CLAIMANT
J. DA ID KRYGER, CLAIMANT'S ATTY.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR RE IEW BY SAIF

Reviewe by boar members wilson an moore.

The state acci ent insurance fun requests review by the boar 
OF THE REFEREE'S ORDER WHICH FOUND CLAIMANT TO BE PERMANENTLY AND
TOTALLY DISABLED AS OF SEPTEMBER 9 , 1 97 5 AND ALLOWED THE FUND CREDIT
FOR PAYMENTS OF PERMANENT PARTIAL DISABILITY MADE PURSUANT TO THE
DETERMINATION ORDER OF SEPTEMBER 9 , 1 975 .

Claimant, a 70 year ol cook, suffere a compensable injury on
DECEMBER 16 , 1 974 WHEN SHE SLIPPED WHILE HOLDING A HEA Y PAN OF
BAKED HAM. CLAIMANT CONTINUED TO WORK THE REST OF THE WEEK IN THE
BELIEF THAT HER PROBLEM WOULD RESOL E ITSELF. THE PAIN IN THE LOW
BACK AND LEFT LEG CONTINUED AND SHE SOUGHT MEDICAL ASSISTANCE FROM
DR. MARTENS, WHO IS HER PRIMARY TREATING PHYSICIAN. CLAIMANT WAS
HOSPITALIZED IN FEBRUARY, 1 97 5 AND A MYELOGRAM WAS PERFORMED WHICH
DID NOT INDICATE THE PRESENCE OF A DISC RUPTURE. DR. TSAI EXAMINED
CLAIMANT AND SUGGESTED THAT HER PROBLEM REPRESENTED A LUMBOSACRAL
STRAIN AT L5 NER E ROOT IRRITATION.

Claimant has not returne to her work as a cook since her
INJURY. SHE HAS  TENTH GRADE EDUCATION AND HER WORK BACKGROUND IS
BASICALLY THAT OF A RESTAURANT COOK SHE DID WORK FOR FOUR YEARS
AS A BEAUTICIAN. AT THE TIME OF THE CLAIM CLOSURE CLAIMANT CONTINUED
TO COMPLAIN OF BACK PAIN WITH RADIATION DOWN THE LEG, MORE SE ERE ON
THE LEFT SHE WAS USING HER PRESCRIBED LUMBOSACRAL BRACE AND DOING
THE RECOMMENDED WILLIAMS FLEXION BACK EXERCISES. DR. MARTENS IN A
CLOSING E ALUATION OF JULY, 1 97 5 STATED CLAIMANT COULD NOT RETURN TO
EMPLOYMENT AS A COOK OR TO ANY EMPLOYMENT WHICH REQUIRED BENDING,
LIFTING, STOOPING, PROLONGED STANDING OR WALKING.

Claimant s claim was close by a  etermination or er maile 

SEPTEMBER 9 , 1 9 75 WHEREBY CLAIMANT WAS GRANTED AN AWARD OF 4 8 DEGREES
FOR 1 5 PER CENT UNSCHEDULED LOW BACK DISABILITY.

In MARCH, 1 976 DR. MARTENS RE-EXAMINED CLAIMANT AND FOUND
CONTINUATION OF SYMPTOMS OF PAIN IN THE BACK AND LEFT LEG, HIS PHYSICAL
EXAMINATION OF CLAIMANT RESULTED IN FINDINGS CONSISTENT WITH THOSE
HE HAD MADE IN JULY, 1 9 75 .

Claimant receives social security retirement benefits in the
AMOUNT OF 1 4 0.7 5 DOLLARS A MONTH, SHE COMMENCED DRAWING THE BENE
FITS PRIOR TO HER INDUSTRIAL INJURY. CLAIMANT1 S HUSBAND HAS BEEN
RETIRED FOR APPROXIMATELY SIX YEARS.

In MARCH, 1 9 7 6 THE EMPLOYER, AFTER CONSULTING WITH THE FUND,
OFFERED CLAIMANT A JOB WORKING IN ITS SALAD BAR. THIS JOB IN OL ED
CUTTING UP LETTUCE, RADISHES, CARROTS, ETC. FOR SALADS, ALSO MAKING
SANDWICHES AND SLICING MEAT. THE JOB WAS A SPECIAL POSITION CREATED
FOR CLAIMANT, ALTHOUGH AT THE PRESENT TIME THE JOB IS BEING PERFORMED
BY SE ERAL PEOPLE AND IS A NECESSARY OPERATION OF THE RESTAURANT.
A STOOL WOULD BE PRO IDED SO THAT CLAIMANT COULD SIT OR STAND AS HER
BACK PAIN DICTATED AND THE EMPLOYER ANTICIPATED THAT THE RESTAURANT
DISHWASHER COULD PERFORM ANY LIFTING WHICH WOULD BE REQUIRED OF
CLAIMANT IN THIS JOB. CLAIMANT WOULD NOT BE REQUIRED TO CLIMB STAIRS
AS THERE IS AN EMPLOYEE ELE ATOR.
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WAS TESTIMONY THAT CLAIMANT HAD HAD SOME PHYSICAL DIF

FICULTY PERFORMING HER WORK PRIOR TO HER INDUSTRIAL INJURY, THREE 

FELLOW-EMPLOYEES TESTIFIED THAT CLAIMANT HAD HAD SOME PROBLEMS 

WITH HER FEET, LEGS, OR HIP PRIOR TO DECEMBER 16, 1974 • HOWEVER, 

CLAIMANT WAS A GOOD WORKER AND WAS CONSIDERED TO BE A VALUABLE 

EMPLOYEE BY THE EMPLOYER, 

THE REFEREE CONCLUDED THAT CLAIMANT WAS AN 'ODO-LOT' EMPLOYEE 

WITHIN THE MEANING OF SWANSON V WESTPORT LUMBER COMPANY ( UNDER

SCORED), 4 OR APP 41 7, CLAIMANT HAD A LIMITED EDUCATION AND WORK 

EXPERIENCE AND ANY EMPLOYMENT FOR WHICH SHE WAS QUALIFIED INVOLVED 

CONSIDERABLE STANDING, LIFTING, BENDING ETC., ALL ACTIVITIES WHICH 

MUST BE AVOIDED BY CLAIMANT. THESE RESTRICTIONS PRACTICALLY WIPED 

OUT CLAIMANT'S EARNING CAPACITY, CLAIMANT HAD A LARGE PHYSICAL IM

PAIRMENT FACTOR CONSIDERING THESE LIMITAYIONS AND BECAUSE OF THE 

SERIOUSNESS OF HER IMPAIRMENT WHEN CONSIDERED WITH HER AGE, EDUCA

TION AND WORK E XPER IE NCE THE RE FE REE FOUND IT NOT NECESSARY TO CON

SIDER THE ELEMENT OF MOTIVATION, ALTHOUGH HE DID STATE HIS OPINION 

THAT CLAIMANT WAS WELL MOTIVATED. 

WITH REGARD TO THE CONTENTION OF THE EMPLOYER THAT THE OFFER 

BY IT TO CLAIMANT OF A JOB WHICH CLAIMANT WAS PHYSICALLY ABLE TO DO 

SHOULD MILITATE AGAINST A FINDING OF PERMANENT TOTAL DISABILITY, THE 

REFEREE FOUND THAT THIS WAS NOT THE SU I TABLE, REGULAR AND CONTINU

OUS WORK THAT AN EMPLOYER WAS REQUIRED TO SHOW WAS AVAILABLE TO 

CLAIMANT AFTER CLAIMANT HAD MADE A 'PRIMA FACIE' SHOWING THAT SHE 

WAS W 1TH IN THE 'ODD-LOT' CATEGORY. HE FOUND NO EVIDENCE OF BAD 

FAITH ON THE PART OF THE EMPLOYER OR THE FUND BUT HE DID FEEL THAT 

THE FACT THAT THE OFFER WAS MADE AFTER A REQUEST FOR HEARING WAS 

A FACTOR TO BE CONSIDERED, 

THE REFEREE FOUND THAT THE EMPLOYER WAS WILLING TO MAKE A 

CONCESSION FOR CLAIMANT'S COMFORT BECAUSE OF HER PHYSICAL IMPAIR

MENT BUT THAT IT WAS VERY QUESTIONABLE THAT ANY OTHER EMPLOYER WOULD 

PROVIDE THE SAME FOR CLAIMANT, THEREFORE, CLAIMANT COULD MAINTAIN 

AN EARNING CAPACITY ONLY THROUGH THE CONTINUED GOOD GRACES OF HER 

PRESENT EMPLOYER, 

THE REFEREE CONCLUDED THAT SUCH A JOB DID NOT QUALIFY UNDER THE 

RULING IN SWANSON ( UNDERSCORED) TO DENY CLAIMANT 'ODD-LOT' RELIEF. 

HE FURTHER CONCLUDED THAT EVEN IF THE JOB WERE FOUND TO BE SUITABLE, 

REGULAR AND CONTINUOUS, IT WAS NOT CERTAIN THAT CLAIMANT COULD 

SATI SF ACTOR ILY PERFORM THE DUTIES, THAT SHE WOULD HAVE CONS I DER ABLE 

PAIN JUST FROM REMAINING ON ANY JOB ON A REGULAR 8 HOUR BASIS WITHOUT 

HAVING TO PERFORM ACTIVITIES BEYOND HER LIMITATIONS, 

THE BOARD, ON DE NOVO REVIEW, DISAGREES WITH THE REFEREE'S 

CONCLUSION THAT THE EMPLOYER HAS FAILED TO MEET HIS BURDEN OF PROV
ING THAT THERE JS AVAILABLE TO CLAIMANT, AT THE PRESENT TIME, SUITABLE 

AND GAINFUL EMPLOYMENT ON A REGULAR BASIS WHICH IS SUFFICIENT TO OVER

COME CLAIMANT'S' PRIMA FACIE' CASE OF BEING WITHIN THE ODD-LOT CATE

GORY AND, THE-:REFORE, PERMANENTLY AND TOTALLY DISABLED, 

THE FACT THAT THE JOB OFFEI'< WAS MADE AFTER A REQUEST FOR HEARING 

SHOULD NOT BE GIVEN ANY CONSIDERATION. THE EMPLOYER SHOULD BE COM

MENDED FOR ITS ADMIRABLE ACTION IN CREATING A SPECIAL JOB WHICH WAS, 

IN EFFECT, TAILOR-MADE FOR CLAIMANT'S PRESENT PHYSICAL CAPACITY TO 

WORK 0 .IT IS A JOB THAT IS NECESSARY IN THE OPERATION OF THE RESTAU

RANT, IT IS A JOB WHICH REQUIRES NO BENDING, LIFTING, STOOPING, PROLONGED 

STANDING OR WALKING OR CLIMBING, IT MIGHT BE THAT CLAIMANT WOULD 

MAKE SUCH CONCESSIONS TO HER PHYSICAL DISABILITY BUT THAT IS PURE SPECU
LATION. THE FACT REMAINS THAT CLAIMANT HAS BEEN OFFERED A JOB WHICH 

IS SUITABLE, GAINFUL AND REGULAR, THEREFORE, CLAIMANT IS NOT PERMA

NENTLY AND TOTAL.LY DISABLED, 
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There was testimony that claimant ha ha some physical  if

ficulty PERFORMING HER WORK PRIOR TO HER INDUSTRIAL INJURY, THREE
FELLOW-EMPLOYEES TESTIFIED THAT CLAIMANT HAD HAD SOME PROBLEMS
WITH HER FEET, LEGS, OR HIP PRIOR TO DECEMBER 1 6 , 1 9 74 . HOWEVER,
CLAIMANT WAS A GOOD WORKER AND WAS CONSIDERED TO BE A VALUABLE
EMPLOYEE BY THE EMPLOYER.

The referee conclu e that claimant was an 'o  lot' employee
WITHIN THE MEANING OF SWANSON V WESTPORT LUMBER COMPANY (UNDER
SCORED) , 4 OR APP 4 17. CLAIMANT HAD A LIMITED EDUCATION AND WORK
EXPERIENCE AND ANY EMPLOYMENT FOR WHICH SHE WAS QUALIFIED INVOLVED
CONSIDERABLE STANDING, LIFTING, BENDING ETC., ALL ACTIVITIES WHICH
MUST BE AVOIDED BY CLAIMANT. THESE RESTRICTIONS PRACTICALLY WIPED
OUT CLAIMANT' S EARNING CAPACITY. CLAIMANT HAD A LARGE PHYSICAL IM
PAIRMENT FACTOR CONSIDERING THESE LIMITATIONS AND BECAUSE OF THE
SERIOUSNESS OF HER IMPAIRMENT WHEN CONSIDERED WITH HER AGE, EDUCA
TION AND WORK EXPERIENCE THE REFEREE FOUND IT NOT NECESSARY TO CON
SIDER THE ELEMENT OF MOTIVATION, ALTHOUGH HE DID STATE HIS OPINION
THAT CLAIMANT WAS WELL MOTIVATED.

With regar to the contention of the employer that the offer

BY IT TO CLAIMANT OF A JOB WHICH CLAIMANT WAS PHYSICALLY ABLE TO DO
SHOULD MILITATE AGAINST A FINDING OF PERMANENT TOTAL DISABILITY, THE
REFEREE FOUND THAT THIS WAS NOT THE SUITABLE, REGULAR AND CONTINU
OUS WORK THAT AN EMPLOYER WAS REQUIRED TO SHOW WAS AVAILABLE TO
CLAIMANT AFTER CLAIMANT HAD MADE A 'PRIMA FACIE' SHOWING THAT SHE
WAS WITHIN THE 'ODD-LOT* CATEGORY. HE FOUND NO EVIDENCE OF BAD
FAITH ON THE PART OF THE EMPLOYER OR THE FUND BUT HE DID FEEL THAT
THE FACT THAT THE OFFER WAS MADE AFTER A REQUEST FOR HEARING WAS
A FACTOR TO BE CONSIDERED.

The REFEREE FOUND THAT THE EMPLOYER WAS WILLING TO MAKE A
CONCESSION FOR CLAIMANT'S COMFORT BECAUSE OF HER PHYSICAL IMPAIR
MENT BUT THAT IT WAS VERY QUESTIONABLE THAT ANY OTHER EMPLOYER WOULD
PROVIDE THE SAME FOR CLAIMANT, THEREFORE, CLAIMANT COULD MAINTAIN
AN EARNING CAPACITY ONLY THROUGH THE CONTINUED GOOD GRACES OF HER
PRESENT EMPLOYER.

The REFEREE CONCLUDED THAT SUCH A JOB DID NOT QUALIFY UNDER THE
RULING IN SWANSON (UNDERSCORED) TO DENY CLAIMANT 'ODD-LOT1 RELIEF.
HE FURTHER CONCLUDED THAT EVEN IF THE JOB WERE FOUND TO BE SUITABLE,
REGULAR AND CONTINUOUS, IT WAS NOT CERTAIN THAT CLAIMANT COULD
SATISFACTORILY PERFORM THE DUTIES, THAT SHE WOULD HAVE CONSIDERABLE
PAIN JUST FROM REMAINING ON ANY JOB ON A REGULAR 8 HOUR BASIS WITHOUT
HAVING TO PERFORM ACTIVITIES BEYOND HER LIMITATIONS.

The boar , on  e novo review,  isagrees with the referee's
CONCLUSION THAT THE EMPLOYER HAS FAILED TO MEET HIS BURDEN OF PROV
ING THAT THERE IS AVAILABLE TO CLAIMANT, AT THE PRESENT TIME, SUITABLE
AND GAINFUL EMPLOYMENT ON A REGULAR BASIS WHICH IS SUFFICIENT TO OVER
COME CLAIMANT' S PRIMA FACIE CASE OF BEING WITHIN THE ODD-LOT CATE
GORY AND, THEREFORE, PERMANENTLY AND TOTALLY DISABLED.

The fact that the job offer was made after a request for heari g
SHOULD NOT BE GIVEN ANY CONSIDERATION. THE EMPLOYER SHOULD BE COM
MENDED FOR ITS ADMIRABLE ACTION IN CREATING A SPECIAL JOB WHICH WAS,
IN EFFECT, TAILOR-MADE FOR CLAIMANT'S PRESENT PHYSICAL CAPACITY TO
WORK. IT IS A JOB THAT IS NECESSARY IN THE OPERATION OF THE RESTAU
RANT, IT IS A JOB WHICH REQUIRES NO BENDING, LIFTING. STOOPING, PROLONGED
STANDING OR WALKING OR CLIMBING. IT MIGHT BE THAT CLAIMANT WOULD
MAKE SUCH CONCESSIONS TO HER PHYSICAL DISABILITY BUT THAT IS PURE SPECU
LATION. THE FACT REMAINS THAT CLAIMANT HAS BEEN OFFERED A JOB WHICH
IS SUITABLE, GAINFUL AND REGULAR, THEREFORE, CLAIMANT IS NOT PERMA
NENTLY AND TOTALLY DISABLED.

-298-



-














' ' 











            
         
           
            
           
               
           

             

          
           
             

              
           
    

         
                
            
           

     

   
    
   
  
            
           

       
         
           
     

     

  
   
    
    
      

        
          
                  
          
          
          
              
          
       

  
 

 

  

BOARD CONCLUDES THAT THE AWARD OF 4 8 DEGREES FOR 1 5 PER 

CENT UNSCHEDULED DJ SABI LITY IS WHOLLY INADEQUATE TO COM PE NS ATE CLAI rv 
ANT FOR HER SUBSTANTIAL LOSS OF WAGE EARr·"'NG CAPACITY AND, TAKING 

INTO CONSIDERATION THE FACT THAT THE JOB OFFERED IS A SPECIALLY CREATf:U 

JOB, THE BOARD CONCLUDES THAT CLAIMANT SHOULD BE AWARDED AN ADDITIONAL 

160 DEGREES WHICH WOULD GIVE CLAIMANT A TOTAL OF 208 DEGREES FOR b5 
PER CENT OF THE MAXIMUM ALLOWABLE BY STATUTE FOR HER UNSCHEDULED 

DI SAS I LITY. 

ORDER 

THE ORDER OF THE REFEREE, DATED APRIL 26, 1976 • IS REVERSED. 

CL A I M ANT I S AW ARD E D 1 6 0 DE GR E E S OF A MAX J M U M OF 3 2 0 DEGREE S 

FOR UNSCHEDULED LOW BACK DISABILITY, THIS AWARD IS AN ADDITION TO 

AND NOT IN LIEU OF THE AWARD MADE BY THE DETERMINATION ORDER MAILED 

SEPTEMBER 9, 1 975 • THE FUND SHALL MAKE ANY NECESSARY ADJUSTMENTS 

FOR PAYMENTS FOR PERMANENT TOTAL DISABILITY WHICH IT MAY HAVE MADE 

PURSUANT TO THE REFEREE'S ORDER, 

CLAIMANT'S ATTORNEY IS AWARDED AS A REASONABLE ATTORNEY FEL 

AN AMOUNT EQUAL TO 2 5 PER CENT OF THE INCREASE OF l 1 2 DEGREES AWARDED 

CLAIMANT BY TH IS ORDER ON REVIEW, PAYABLE OUT OF SAi D INCREASE AS 

PAID, NOT TO EXCEED THE SUM OF 2 5 0 0 DOLLARS. 

WCB CASE NO. 75-4103 

GERALDINE L. CARROTHERS, CLAIMANT 
ROY KILPATRICK, CLAIMANT'S ATTY. 

JAMES HUEGLI, DE~FENSE ATTY. 

ORDER OF DISMISSAL 

SEPTEMBER 30, 1976 

A REQUEST FOR REVIEW HAVING BE:EN DULY FILED WITH THE WORKMEN'S 

COMPENSATION BOARD IN THE ABOVE ENTITLED MATTE>-< BY THE CLAIMANT. AND 

SAID REQUEST FOR REVIEW NOW HAVING BEEN WITHDRAWN, 

IT JS THEREFORE ORDERED THAT THE REQUEST f'~OR REVIEW NOW PENDINL~ 
BEFORE THE BOARD IS HEREBY DISMISSED AND THE ORDER OF THE REFEREE IS 

FINAL BY OPERATION OF THE LAW. 

WCB CASE NO. 75-2706 

BEN MOORE, CLAIMANT 
DOUGLE SS HESS, CLAIMANT'S ATTY. 

DEPT. OF JUSTICE, DE FEN SE ATTY. 

REQUEST FOR REVIEW BY SAIF 

SEPTEMBER 30, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND MOORE. 

THE STATE ACCIDENT INSURANCE FUND REQUESTS BOARD REVIEW OF 
THE REFEREE'S ORDER WHICH SET ASIDE THE DETERMINATION ORDER MAILED 

APRIL 1 5 • 197·5, DECLARING IT TO BE A NULLITY AND DIRECTING THAT ALL 
SUMS RECEIVED BY CLAIMANT UNDER THE TERMS OF THE AFORESAID DETER

MINATION ORDER FOR PERMANENT DISABILITY MAY BE CREDITED BY THE 

CARRIER AGAINST THE SUMS DUE CLAIMANT FOR TEMPORARY TOTAL DISABILITY 
UNDER THE TERMS OF THE REFEREE'S ORDER AND• IF IN THE EXCESS OF THE 
TEMPORARY TOTAL DISABILITY DUE CLAIMANT, MAY BE OFFSET AGAINST ANY 
FUTURE AWARD FOR PERMANENT DISABILITY THAT MAY ENSUE. 

-2 99 -

The boar conclu es that the awar of 4 8  egrees for is per

CENT UNSCHEDULED DISABILITY IS WHOLLY INADEQUATE TO COMPENSATE CLAIM
ANT FOR HER SUBSTANTIAL LOSS OF WAGE EARNING CAPACITY AND, TAKING
INTO CONSIDERATION THE FACT THAT THE JOB OFFERED IS A SPECIALLY CREATED
JOB, THE BOARD CONCLUDES THAT CLAIMANT SHOULD BE AWARDED AN ADDITIONAL
160 DEGREES WHICH WOULD GI E CLAIMANT A TOTAL OF 2 0 8 DEGREES FOR 65
PER CENT OF THE MAXIMUM ALLOWABLE BY STATUTE FOR HER UNSCHEDULED
DISABILITY.

ORDER
The ORDER OF THE REFEREE, DATED APRIL 26, I 97 6 , IS RE ERSED.

Claima t is awarded 160 degrees of a maximum of 320 degrees
FOR UNSCHEDULED LOW BACK DISABILITY. THIS AWARD IS AN ADDITION TO
AND NOT IN LIEU OF THE AWARD MADE BY THE DETERMINATION ORDER MAILED
SEPTEMBER 9 , 1 9 7 5 . THE FUND SHALL MAKE ANY NECESSARY ADJUSTMENTS
FOR PAYMENTS FOR PERMANENT TOTAL DISABILITY WHICH IT MAY HA E MADE
PURSUANT TO THE REFEREE'S ORDER.

Claimant1 s attorney is awar e as a reasonable attorney fee

AN AMOUNT EQUAL TO 2 5 PER CENT OF THE INCREASE OF 1 12 DEGREES AWARDED
CLAIMANT BY THIS ORDER ON RE IEW, PAYABLE OUT OF SAID INCREASE AS
PAID, NOT TO EXCEED THE SUM OF 2 5 0 0 DOLLARS.

WCB CASE NO. 75-4103 SEPTEMBER 30, 1976

GERALDINE L. CARROTHERS, CLAIMANT
ROY KILPATRICK. CLAIMANT' S ATTY.

JAMES HUEGLI, DEFENSE ATTY.
ORDER OF DISMISSAL

A REQUEST FOR RE IEW HA ING BEEN DULY FILED WITH THE WORKMEN1 S

COMPENSATION BOARD IN THE ABO E ENTITLED MATTER BY THE CLAIMANT. AND
SAID REQUEST FOR RE IEW NOW HA ING BEEN WITHDRAWN.

It IS THEREFORE ORDERED THAT THE REQUEST FOR RE IEW

BEFORE THE BOARD IS HEREBY DISMISSED AND THE ORDER OF THE
FINAL BY OPERATION OF THE LAW.

WCB CASE NO. 75-2706 SEPTEMBER

BEN MOORE, CLAIMANT
DOUGLESS HESS, CLAIMANT'S ATTY.

DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR RE IEW BY SAIF

Reviewe by boar members wilson an moore.

The state acci ent insurance fun requests boar review of
THE referee s ORDER WHICH SET ASIDE THE DETERMINATION ORDER MAILED

APRIL 1 5 , 1 9 7 5 , DECLARING IT TO BE A NULLITY AND DIRECTING THAT ALL
SUMS RECEI ED BY CLAIMANT UNDER THE TERMS OF THE AFORESAID DETER
MINATION ORDER FOR PERMANENT DISABILITY MAY BE CREDITED BY THE
CARRIER AGAINST THE SUMS DUE CLAIMANT FOR TEMPORARY TOTAL DISABILITY
UNDER THE TERMS OF THE REFEREE'S ORDER AND, IF IN THE EXCESS OF THE

TEMPORARY TOTAL DISABILITY DUE CLAIMANT, MAY BE OFFSET AGAINST ANY
FUTURE AWARD FOR PERMANENT DISABILITY THAT MAY ENSUE.

NOW PENDING
REFEREE IS

30, 1976

-2 9 9
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REFEREE'S ORDER FURTHER FOUND THAT CLAIMANT WAS MEDICALLY 

STATIONARY ON FEBRUARY 2 4, 1975 BUT WAS VOCATIONALLY HANDICAPPED ON 

THAT DATE AND THAT HE SHOULD BE PAID TEMPORARY TOTAL DISABILITY FOR 

THE PERIOD COMMENCING FEBRUARY 25, 1975 TO AND INCLUDING AUGUST 12, 
1975, SAID SUMS TO BE PAID BY THE CARRIER WITH REIMBURSEMENT TO THE 

CARRIER FROM THE REHABILITATION RESERVE FUND, AS PROVIDED IN SECTION 

6 1-05 5 , OAR, CHAPTER 4 3 6 • CLAI MANT 1 S ATTORNEY WAS AWARDED AN 

ATTORNEY FEE OF 5 0 0 DOLLARS, 

CLAIMANT SUFFERED A COMPENSABLE INJURY ON JUNE 2 0, 197 4. ON 

FEBRUARY 2 4 , 1 9 7 5 DR, DONOHUE' S CLOS I NG EVALUATION STATED CLAIMANT 

WAS MEDICALLY STATIONARY - CLAIMANT WOULD BE ABLE TO DO MOST MANUAL 

ACTIVITIES BUT HE WOULD NOT BE ABLE TO TOLERATE HEAVY MANUAL ACTI-

VITIES, E, G,, CHOKER SETTING OR LOGGING ON AN IRREGULAR TERRAIN. FOR 

ADMINISTRATIVE PURPOSES, HE: RECOMMENDED THAT CLAIMANT'S CLAIM BE 

CLOSED AND CLAIMANT RETURN TO WORK ACCORDING TO THE DEPARTMENT OF 

VOCATIONAL REHABILITATION ( IN OCTOBER, 1974 DR. DONOHUE HAD REFERRED 

CLAIMANT TO THE DEPARTMENT OF VOCATIONAL REHABILITATION BECAUSE HE 

FELT CLAIMANT WOULD NOT BE ABLE TO MEET THE DEMANDS REQUIRED OF 

A CHOKER SETTER OR A BUCKER AND FALLER, BUT COULD ENGAGE IN OTHER 

TYPES OF WORK) • 

ON MARCH 28, 1975 THE FUND REQUESTED A DETERMINATION, BASED ON 

DR 0 DONOHUE 1 S REPORT, ON APRIL 8, 1975 PAUL KIANG, A COUNSELOR WITH 

THE DEPARTMENT OF VOCATIONAL REHABILITATION DETERMINED THAT CLAIM

ANT'S IMPAIRMENT AND HIS OTHER LIMITATIONS CONSTITUTED A VOCATIONAL 

HANDICAP, THAT CLAIMANT WAS UNABLE TO PURSUE HIS FORMER EMPLOYMENT 

AS A CHOKER SETTER, BUCKER AND FALLER. HE BELIEVED THERE WAS A REA

SONABLE EXPECTATION FOR SUCCESS IN REHABILITATION, THEREFORE, CLAIM

ANT WAS FOUND ELIGIBLE FOR VOCATIONAL REHABILITATION SERVICES. 

ON APRIL 15, 1975 A DETERMINATION ORDER, BASED UPON DR. DONO

HUE'S CLOSING EVALUATION, AWARDED CLAIMANT COMPENSATION FOR TIME 

LOSS FROM JUNE 20, 1974 THROUGH FEBRUARY 24, 1975 AND 33. 75 DEGREES 

FOR 2 5 PER CENT LOSS OF THE LEFT FOOT. 

ON AUGUST 2 6, 1 975 AN ADMINISTRATIVE ORDER FOUND CLAIMANT TO 

BE VOCATIONALLY HANDICAPPED AND ORDERED THE REOPENING OF THE CLAIM 

AS OF AUGUST 1 3 , 1 9 7 5 • 

THE RE FE REE FOUND A PER 100 BETWEEN FEBRUARY 2 5 , 1 9 7 5 THROUGH 

AUGUST 1 2, 197 5 WHEN CLAIMANT DID NOT RECEIVE COMPENSATION FOR 

TEMPORARY TOTAL DISASILITY, ALTHOUGH HE WAS RECEIVING PAYMENTS BASED 

ON THE AWARD FOR PERMANENT PARTIAL DISABILITY MADE BY THE DETERMIN

ATION ORDER. 

THE REFEREE, RELYING UPO"I OAR 4 3 6 -6 1 , EFFECTIVE FEBRUARY 2 6, 

197 5, ( NEW RULES WERE ADOPTED ON APRIL 1 , 197 6 BUT THEY DO NOT AFFELT 

THE DETERMINATION OF THE INSTANT CASE, ALTHOUGH THE 1976 RULES DO 

CONTAIN PRELIMINARY COMMENT, INTERPRETING WHAT IS AND WHAT HAS BEEN 

THE INTENT OF THE LAW) , FOUND THAT 6 1 -0 2 0, 6 1-05 0, AND 6 I -0 5 5 PROVIDE, 

IN SUBSTANCE, THAT WHEN THE CARRIER HAS REASON TO BELIEVE THAT THE 

CLAIMANT HAS A HANDICAP WHICH PREVENTS HIM FROM RETURNING TO HIS 

REGULAR ( UNDERSCORED) EMPLOYMENT THESE FACTS SHOULD BE REPORTED 

TO THE BOARD AT THE EARLIE ST OPPORTUNITY, THE BOARD THEN DEC I DES 

WHETHER A VOCATIONAL HANDICAP EXISTS AND THE FEASIBII-ITY OF VOCATIONAL 

REHABILITATION AND WORKS OUT A PROGRAM. COMPENSATION FOR TEMPORARY 

TOTAL DISABILITY IS TO BE PAID TO CLAIMANT DURING THIS PERIOD OF REHA-

BILITATION, 6 1 -0 5 5 ( 3) INSTRUCTS THE CARRIER IF IT IS ADV !SEO THAT 

CLAIMANT IS MEDICALLY STATIONARY TO IMMEDIATELY ADVISE THE COMPLIANCE 

DIVISION OF THIS AND REQUEST A DETERMINATION, COMPLIANCE WILL REFER 
THE MATTER TO EVALUATION AND, IF THE LATTER FINDS CLAIMANT HAS AVOCA

TIONAL HANDICAP, IT REFERS CLAIMANT TO THE DEPARTMENT OF VOCATIONAL 
REHABILITATION, WILL A DETERMINATION ORDER BE ISSUED. 

-3 0 0 -

The referee’s or er further foun that claimant was me ically

STATIONARY ON FEBRUARY 2 4 , 1 9 75 BUT WAS VOCATIONALLY HANDICAPPED ON
THAT DATE AND THAT HE SHOULD BE PAID TEMPORARY TOTAL DISABILITY FOR
THE PERIOD COMMENCING FEBRUARY 2 5 , 1 97 5 TO AND INCLUDING AUGUST 1 2 ,
1 97 5 , SAID SUMS TO BE PAID BY THE CARRIER WITH REIMBURSEMENT TO THE
CARRIER FROM THE REHABILITATION RESERVE FUND, AS PROVIDED IN SECTION
6 1 -05 5 , OAR, CHAPTER 4 3 6 . CLAIMANT'S ATTORNEY WAS AWARDED AN
ATTORNEY FEE OF 5 00 DOLLARS.

Claimant suffere a compensable injury on june 20, 1974. on

FEBRUARY 24 , 1 9 7 5 DR. DONOHUE1 S CLOSING EVALUATION STATED CLAIMANT
WAS MEDICALLY STATIONARY CLAIMANT WOULD BE ABLE TO DO MOST MANUAL
ACTIVITIES BUT HE WOULD NOT BE ABLE TO TOLERATE HEAVY MANUAL ACTI
VITIES, E. G. , CHOKER SETTING OR LOGGING ON AN IRREGULAR TERRAIN. FOR
ADMINISTRATIVE PURPOSES, HE RECOMMENDED THAT CLAIMANT'S CLAIM BE
CLOSED AND CLAIMANT RETURN TO WORK ACCORDING TO THE DEPARTMENT OF
VOCATIONAL REHABILITATION (IN OCTOBER, 1 974 DR. DONOHUE HAD REFERRED
CLAIMANT TO THE DEPARTMENT OF VOCATIONAL REHABILITATION BECAUSE HE
FELT CLAIMANT WOULD NOT BE ABLE TO MEET THE DEMANDS REQUIRED OF
A CHOKER SETTER OR A BUCKER AND FALLER, BUT COULD ENGAGE IN OTHER
TYPES OF WORK) .

On MARCH 2 8 , 1 975 THE FUND REQUESTED A DETERMINATION, BASED ON
DR. DONOHUE'S REPORT. ON APRIL 8 , 1 9 7 5 PAUL K1ANG, A COUNSELOR WITH
THE DEPARTMENT OF VOCATIONAL REHABILITATION DETERMINED THAT CLAIM
ANT'S IMPAIRMENT AND HIS OTHER LIMITATIONS CONSTITUTED A VOCATIONAL
HANDICAP, THAT CLAIMANT WAS UNABLE TO PURSUE HIS FORMER EMPLOYMENT
AS A CHOKER SETTER, BUCKER AND FALLER. HE BELIEVED THERE WAS A REA
SONABLE EXPECTATION FOR SUCCESS IN REHABILITATION, THEREFORE, CLAIM
ANT WAS FOUND ELIGIBLE FOR VOCATIONAL REHABILITATION SERVICES.

On APRIL 1 5 , 1 97 5 A DETERMINATION ORDER. BASED UPON DR. DONO
HUE' S CLOSING EVALUATION, AWARDED CLAIMANT COMPENSATION FOR TIME
LOSS FROM JUNE 20, 1974 THROUGH FEBRUARY 24, 1975 AND 33.75 DEGREES
FOR 2 5 PER CENT LOSS OF THE LEFT FOOT.

On AUGUST 2 6 , 1 97 5 AN ADMINISTRATIVE ORDER FOUND CLAIMANT TO

BE VOCATIONALLY HANDICAPPED AND ORDERED THE REOPENING OF THE CLAIM
AS OF AUGUST 13, 1975.

The referee fou d a period betwee February 25, 1975 through
AUGUST 1 2 , 1 97 5 WHEN CLAIMANT DID NOT RECEIVE COMPENSATION FOR
TEMPORARY TOTAL DISABILITY, ALTHOUGH HE WAS RECEIVING PAYMENTS BASED
ON THE AWARD FOR PERMANENT PARTIAL DISABILITY MADE BY THE DETERMIN
ATION ORDER.

The REFEREE, RELYING UPON OAR 436 -6 1, EFFECTIVE FEBRUARY 26,

1975, (NEW RULES WERE ADOPTED ON APRIL 1, 1976 BUT THEY DO NOT AFFECT
THE DETERMINATION OF THE INSTANT CASE, ALTHOUGH THE 1 97 6 RULES DO
CONTAIN PRELIMINARY COMMENT, INTERPRETING WHAT IS AND WHAT HAS BEEN
THE INTENT OF THE LAW) , FOUND THAT 6 1-02 0, 6 1 -0 5 0 , AND 6 1 -0 5 5 PROVIDE ,
IN SUBSTANCE, THAT WHEN THE CARRIER HAS REASON TO BELIEVE THAT THE
CLAIMANT HAS A HANDICAP WHICH PREVENTS HIM FROM RETURNING TO HIS
REGULAR (UNDERSCORED) EMPLOYMENT THESE FACTS SHOULD BE REPORTED
TO THE BOARD AT THE EARLIEST OPPORTUNITY, THE BOARD THEN DECIDES
WHETHER A VOCATIONAL HANDICAP EXISTS AND THE FEASIBILITY OF VOCATIONAL
REHABILITATION AND WORKS OUT A PROGRAM. COMPENSATION FOR TEMPORARY
TOTAL DISABILITY IS TO BE PAID TO CLAIMANT DURING THIS PERIOD OF REHA
BILITATION. 6 1 -0 5 5 (3 ) INSTRUCTS THE CARRIER IF IT IS ADVISED THAT
CLAIMANT IS MEDICALLY STATIONARY TO IMMEDIATELY ADVISE THE COMPLIANCE
DIVISION OF THIS AND REQUEST A DETERMINATION. COMPLIANCE WILL REFER
THE MATTER TO EVALUATION AND, IF THE LATTER FINDS CLAIMANT HAS A VOCA
TIONAL HANDICAP, IT REFERS CLAIMANT TO THE DEPARTMENT OF VOCATIONAL
REHABILITATION, WILL A DETERMINATION ORDER BE ISSUED.
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REFEREE CONCLUDED THAT IN THE CASE BEFORE HIM IT APPEARED 

BOTH THE CARRIER AND EVALUATION HAD IGNORED THE MEDICAL FINDINGS AND 

THE FACT THAT CLAIMANT HAD BEEN ACCEPTED TO BE PLACED IN A VOCATIONAL 

REHABILITATION PROGRAM - THAT THE CARRIER SHOULD NOT HAVE REQUESTED 

A DETERMINATION ORDER AND THAT THE EVALUATION SHOULD NOT HAVE ISSUED 

IT• 

HE CONCLUDED THAT THE DETERMINATION ORDER WAS ISSUED IN ERROR 

AND SHOULD BE RESCINDED AND SET ASIDE - THAT BECAUSE THE FUND HAD 

SUFFICIENT I NFOR MAT I ON IN ITS POSSESS ION ON MARCH 2 8, 1 9 7 5 AND HAD 

EXPERTISE IN THE HANDLING OF COMPENSATION CLAIMS ITS REQUEST FOR A 

DETERMINATION WAS AN UNREASONABLE ACT WHICH TRIGGERED AND COMPOUNDED 

THE ERRORS THAT FOLLOWED AND, THEREFORE, CLAIMANT SHOULD NOT BE 

FORCED TO PAY AN ATTORNEY FEE OUT OF HIS COMPENSATION. 

THE REFEREE FURTHER CONCLUDED THAT CLAIMANT WAS MEDICALLY 

STATIONARY ON FEBRUARY 24, 1 975, THEREFORE, THE PAYMENTS DUE HIM 

BEYOND THAT DATE, BECAUSE OF HIS VOCATIONAL HANDICAP, WERE TO BE 

PAID FROM THE REHABILITATION RESERVE FUND RATHER THAN BY THE CARRIER. 

THE BOARD, ON DE NOVO REVIEW, FINDS THAT THE REFEREE OVER

LOOKED SOME RATHER PERTINENT FASTS IN REACHING HIS CONCLUSIONS IN 

THIS CASE. ON JANUARY 1 6, 1975 CLAIMANT WAS REFERRED TO THE DEPART-

MENT OF VOCATIONAL REHA'31LITATION BY RICHARD HOLCOMB, A SERVICE 

COORDINATOR FOR THE BOARD, THEREFORE, CLAIMANT, AT THAT TIME, WAS 

PLACED IN AN AUTHORIZED PROGRAM OF REHABILITATION - HOWEVER, ON 

FEBRUARY 11, 1975 CLAIMANT WAS REFERRED BACK TO THE SERVICE COOR

DINATOR BY RALPH TODD, VOCATIONAL REHABILITATION SU PE RV I SOR FOR THE 

BOARD. WHEN CLAIMANT WAS REFERRED BACK THIS INDICATED THAT CLAIMANT 

WAS NOT ELIGIBLE FOR VOCATIONAL REHABILITATION AND WAS BEING REFERRED 

SOLELY FOR THE PURPOSE OF JOB PLACEMENT. 

FOLLOWING Tl-iE RECEIPT OF THIS INFORMATIO'.'J FROM MR. TODD, THE 

EVALUATION DIVISION, AS SOON AS IT WAS NOTIFIED BY DR. DONOHUE, ON 

FEBRUARY 24, 1 975, THAT CLAIMANT'S CONDITION WAS MEDICALLY STA

TIONARY AND THAT HE WAS ABLE TO RETURN TO WORI-< HAO TO CLOSE THE 

CL A I M PU R SU ANT TO OR S 6 5 6 • 2 6 8 • IT I S SUE D A DE TE R M I NAT ION ORD E R ON 

APRIL 15, 1975, TERMINATING COMPENSATION FOR TEMPORARY TOTAL DIS

ABILITY AS OF THE DATE OF DR. DONOHUE' S f~EPORT AND MAKING AN AWARD 

FOR PERMANENT PARTIAL DISABILITY. 

IT IS EVIDENT THAT THE REFEREE WAS NOT AWARE THAT WHEN CLAIM

ANT WAS REFERRED BACK TO THE SERVICE COORDINATOR HE WAS NO LONGER 

CONSIDERED TO BE IN AN AUTHORIZED VOCATIONAL REHABILITATION PROGRAM 

THE BOARD FINDS THAT THE REFEREE WAS IN ERROR IN "FINDING THAT THE 

CARRIER SHOULD NOT HAVE REQUESTED THE DETERMINATION AND EVALUATION 

SHOULD NOT HAVE ISSUED THE DETERMINATION ORDER. THE DETERMINATION 

ORDER SHOULD NOT HAVE BEEN SET ASIDE AS BEING PREMATURE AND CLAIM

ANT'S PAYMENT FOR PERMANENT PARTIAL DISABILITY SHOULD HAVE BEEN MADE 

PURSUANT TO SAID DETE RM I ~JATION ORDER. 

SuBSEQUE NTLY. AN ADM I NI STRATI VE ORDER WAS ISSUED WHICH SHOULD 

HAVE PUT THE REFEREE ON NOTICE THAT THE CLAIM HAD BEE_N REOPENED FOR 

AN AUTHORIZED PROGRAM OF VOCATIONAL REHABILITATION COMMENCING ON 
AUGUST 1 3 1 197 5 • AS OF AUGUST 1 3 • 197 5 THE COMPENSATION THAT CLAIM
ANT WAS RECEIVINS FOR HIS PERMANENT PARTIAL DISABILITY, PURSUANT TO 
THE DETERMINATION ORDER OF APRIL I 5, I 9 7 5 • STOPPED AND CLAIMANT THEN 
WAS ENTITLED TO RECEIVE COMPENSATION FOR TEMPORARY TOTAL DISABILITY 
UNTIL HIS PROGRAM OF VOCATIONAL REHABILITATION WAS EITHER COMPLETED 
OR _TERMINATED. THE COMPENSATION FOR TEMPORARY TOTAL DISABILITY 
PAID BY THE CARRIER FOR THIS PERIOD OF TIME WILL BE REIMBURSEABLE FROM 

-3 0 1 -

The referee co cluded that i the case before him it appeared
BOTH THE CARRIER AND EVALUATION HAD IGNORED THE MEDICAL FINDINGS AND
THE FACT THAT CLAIMANT HAD BEEN ACCEPTED TO BE PLACED IN A VOCATIONAL
REHABILITATION PROGRAM THAT THE CARRIER SHOULD NOT HAVE REQUESTED
A DETERMINATION ORDER AND THAT THE EVALUATION SHOULD NOT HAVE ISSUED
IT.

He CONCLUDED THAT THE DETERMINATION ORDER WAS ISSUED IN ERROR

AND SHOULD BE RESCINDED AND SET ASIDE THAT BECAUSE THE FUND HAD
SUFFICIENT INFORMATION IN ITS POSSESSION ON MARCH 28, 1 9 7 5 AND HAD
EXPERTISE IN THE HANDLING OF COMPENSATION CLAIMS ITS REQUEST FOR A
DETERMINATION WAS AN UNREASONABLE ACT WHICH TRIGGERED AND COMPOUNDED
THE ERRORS THAT FOLLOWED AND, THEREFORE, CLAIMANT SHOULD NOT BE
FORCED TO PAY AN ATTORNEY FEE OUT OF HIS COMPENSATION.

The referee further conclu e that claimant was me ically

STATIONARY ON FEBRUARY 2 4 , 1 97 5 , THEREFORE, THE PAYMENTS DUE HIM
BEYOND THAT DATE, BECAUSE OF HIS VOCATIONAL HANDICAP, WERE TO BE
PAID FROM THE REHABILITATION RESERVE FUND RATHER THAN BY THE CARRIER.

The BOARD, ON DE NOVO REVIEW, FINDS THAT THE REFEREE OVER

LOOKED SOME RATHER PERTINENT FACTS IN REACHING HIS CONCLUSIONS IN
THIS CASE. ON JANUARY 1 6 , 1 9 7 5 CLAIMANT WAS REFERRED TO THE DEPART
MENT OF VOCATIONAL REHABILITATION BY RICHARD HOLCOMB, A SERVICE
COORDINATOR FOR THE BOARD, THEREFORE, CLAIMANT, AT THAT TIME, WAS
PLACED IN AN AUTHORIZED PROGRAM OF REHABILITATION HOWEVER, ON
FEBRUARY 1 1 , 1 9 7 5 CLAIMANT WAS REFERRED BACK TO THE SERVICE COOR
DINATOR BY RALPH TODD, VOCATIONAL REHABILITATION SUPERVISOR FOR THE
BOARD., WHEN CLAIMANT WAS REFERRED BACK THIS INDICATED THAT CLAIMANT
WAS NOT ELIGIBLE FOR VOCATIONAL REHABILITATION AND WAS BEING REFERRED
SOLELY FOR THE PURPOSE OF JOB PLACEMENT;

Following the receipt of this information from mr. to  , the

EVALUATION DIVISION, AS SOON AS IT WAS NOTIFIED BY DR. DONOHUE, ON
FEBRUARY 2 4 , 1 9 7 5, THAT CLAIMANT'S CONDITION WAS MEDICALLY STA
TIONARY AND THAT HE WAS ABLE TO RETURN TO WORK HAD TO CLOSE THE
CLAIM PURSUANT TO ORS 6 5 6 . 2 6 8 . IT ISSUED A DETERMINATION ORDER ON
APRIL 1 5 , 1 9 75 , TERMINATING COMPENSATION FOR TEMPORARY TOTAL DIS
ABILITY AS OF THE DATE OF DR. DONOHUE1 S REPORT AND MAKING AN AWARD
FOR PERMANENT PARTIAL DISABILITY.

It IS EVIDENT THAT THE REFEREE WAS NOT AWARE THAT WHEN CLAIM
ANT WAS REFERRED BACK TO THE SERVICE COORDINATOR HE WAS NO LONGER
CONSIDERED TO BE IN AN AUTHORIZED VOCATIONAL REHABILITATION PROGRAM.
THE BOARD FINDS THAT THE REFEREE WAS IN ERROR IN "FINDING THAT THE
CARRIER SHOULD NOT HAVE REQUESTED THE DETERMINATION AND EVALUATION
SHOULD NOT HAVE ISSUED THE DETERMINATION ORDER. THE DETERMINATION
ORDER SHOULD NOT HAVE BEEN SET ASIDE AS BEING PREMATURE AND CLAIM
ANT'S PAYMENT FOR PERMANENT PARTIAL DISABILITY SHOULD HAVE BEEN MADE
PURSUANT TO SAID DETERMINATION ORDER.

Subsequently, an a ministrative or er was issue which shoul 

HAVE PUT THE REFEREE ON NOTICE THAT THE CLAIM HAD BEEN REOPENED FOR
AN AUTHORIZED PROGRAM OF VOCATIONAL REHABILITATION COMMENCING ON
AUGUST 1 3 , 1 97 5 . AS OF AUGUST 1 3 , 1 97 5 THE COMPENSATION THAT CLAIM-
ANT WAS RECEIVING FOR HIS PERMANENT PARTIAL DISABILITY, PURSUANT TO
THE DETERMINATION ORDER OF APRIL 15 , 1 9 7 5 , STOPPED AND CLAIMANT THEN
WAS ENTITLED TO RECEIVE COMPENSATION FOR TEMPORARY TOTAL DISABILITY
UNTIL HIS PROGRAM OF VOCATIONAL REHABILITATION WAS EITHER COMPLETED
OR TERMINATED. THE COMPENSATION FOR TEMPORARY TOTAL DISABILITY
PAID BY THE CARRIER FOR THIS PERIOD OF TIME WILL BE RE IM B UR SE AB LE FROM
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REHABILITATION RESERVE FUND 0 THEREAFTER. CLAIMANT. HAVING ALREADY • 

BEEN FOUND TO BE MEDICALLY STATIONARY 0 WILL BE ENTITLED TO HAVE HIS -
CLAIM CLOSED PURSUANT TO ORS 656 0 268 .• 

THE BOARD CONCLUDES THAT CLAIMANT IS ENTITLED TO THE COMPENSA
TION AWARDED BY THE DETERMINATION ORDER OF APRIL _15 • 1 975 THROU3H 
AUGUST 1 2 • 197 5 · BUT _NOT BEYOND THAT DATE. 

ORDER 

THE ORDER OF THE REFEREE 0 DATED JUNE t 1, t 976 • IS REVERSED. 

THE DETERMINATION ORDER 0 MAILED APRIL 15 • 1975 • IS AfFIRMED 
AS IS THE ADMINISTRATIVE ORDER, MAILED AUGUST 26, 1 975. 

CLAIMANT IS ENTITLED TO RETAIN ALL PAYMENTS HE HAS RECEIVED 

FOR HIS PERMANENT PARTIAL DISABILITY PRIOR TO AUGUST 13 • t 975 PURSUANT 

TO THE DETERMINATION ORDER• DATED APRIL 1 5, t 9 7 5 • AND TO RECEIVE PAY
MENT OF COMPENSATION FOR TEMPORARY TOTAL DISABILITY COMMENCING ON 

AUGUST 1 3 • 1 9 7 5 AND UNTIL HIS CLAIM IS AGAIN CLOSED PURSUANT TO ORS 

6 5 6 • 2 6 8 • SAID SUMS TO BE PAID BY THE FUND WHICH SHALL BE REIMBURSED 
FROM THE REHABILITATION RESERVE FUND 0 AS PROVIDED IN OAR 4 3 6 -6 t -0 5 5. 

WCB CASE NO. 72-2337 

PETE PETITE, CLAIMANT 
J 0 DAVID KRYGER 0 CLAIMANT'S ATTY. 
ROGER WARREN 0 DEFENSE ATTY. 
OWN MOTION ORDER 

SEPTEMBER 30, 1976 

CLAIMANT REQUESTED THE BOARD TO EXERCISE ITS OWN MOTION JURIS
DICTION0 PURSUANT TO ORS 6 5 6 • 2 7 8 1 AND REOPEN HIS CLAIM RELATING TO 
A COMPENSABLE INJURY WHICH HE SUFFERED ON JANUARY 6, 196 7 WHILE IN 
THE EMPLOY OF HUDSON-CALLAHAN LOGGING COMPANY. WHOSE WORKMEN'S 

COMPENSATION COVERAGE WAS FURNISHED BY EMPLOYERS INSURANCE OF 

WAUSAU, CLAIMANT ALSO HAD REQUESTED A HEARING ON THE ADEQUACY OF 
THE DETERMINATION ORDER OF AUGUST 22, 1972 RELATING TO A COMPENSABLE. 

INJURY OF JANUARY 2 0 • 1 972 WHILE CLAIMANT WAS EMPLOYED BY RIVERSIDE 

LUMBER C_OMPANY, WHOSE WORKIVIEN 1 S COMPENSATION COVERAGE WAS FUR
NISHED BY THE STATE ACCIDENT INSURANCE FUND 0 

THE BOARD DID NOT HAVE SUFFICIENT EVIDENCE TO DETERMINE THE 
MERITS OF CLAIMANT'S REQUEST TO REOPEN HIS 1967 INJURY CLAIM 0 THERE
FORE, IT REMANDED THE ISSUE TO THE HEARINGS DIVISION TO BE HEARD WITH 
THE ISSUE OF THE ADEQUACY OF THE DETERMINATION ORDER OF AUGUST 22 1 

t 9 7 2 ON A CONSOLIDATED BAS IS 0 THE REFEREE• - UPON THE CONCLUSION OF 

THE HEARING 0 WAS TO PREPARE A TRANSCRIPT OF THE PROCEEDINGS ANO FOR

WARD IT TO THE BOARD WITH HIS RECOMMENDATION WITH RESPECT TO CLAIM

ANT'S REQUEST FOR OWN MOTION RELIEF. 

THE HEARING WAS HELD ON NOVEMBER I 3 • 197 5 BEFORE REFEREE 
HAROLD M, DARON AND 0 AS A RESULT OF THAT HEARING• REFEREE DARON 

RECOMMENDED THAT CLAIMANT SHOULD NOT BE GRANTED ANY FURTHER BENE
FITS BY THE BOARD, UNDER ITS OWN MOTION JURISDICTION, FOR HIS COM
PENSABLE INJURY OF JANUARY 6, 1 9 G 7, 

THE RECOMMENDATION WAS INCORPORATED IN A CONSOLIDATED OPINION 

AND ORDER, ENTERED ON JULY 20, 1 CJ7C lc,Y REFEREE DARON WHICH AFFIRMED 
THE DETE RM I NAT ION ORDER OF AU GUST 2 2 , I') 7 2 REGARD! NG THE CLAIMANT' S 

INDUSTRIAL INJURY OF JANUARY c'. 0, 1 '.J 7 2, 
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 HE REHABILI A ION RESERVE FUND,  HEREAF ER, CLAIMAN , HAVING ALREADY
BEEN FOUND  O BE MEDICALLY S A IONARY, WILL BE EN I LED  O HAVE HIS
CLAIM CLOSED PURSUAN  O ORS 656.268.

The board co cludes that claima t is e titled to the compe sa
tio AWARDED BY  HE DE ERMINA ION ORDER OF APRIL 1 5 , 1 9 7 5  HROUGH
AUGUS 1 2 , 1 9 7 5 BU NO BEYOND  HA DA E.

ORDER
The ORDER OF  HE REFEREE, DA ED JUNE 1 I , 1 97 6 , IS REVERSED.

The  etermination or er, maile april is, 1975, is affirme 

AS IS THE ADMINISTRATI E ORDER, MAILED AUGUST 2 6 , 1 97 5 .

Claimant is entitle to retain all payments he has receive 

FOR HIS PERMANENT PARTIAL DISABILITY PRIOR TO AUGUST 1 3 , 1 9 7 5 PURSUANT
TO THE DETERMINATION ORDER, DATED APRIL 1 5 , 1 9 75 , AND TO RECEI E PAY
MENT OF COMPENSATION FOR TEMPORARY TOTAL DISABILITY COMMENCING ON
AUGUST 1 3 , 1 9 7 5 AND UNTIL HIS CLAIM IS AGAIN CLOSED PURSUANT TO ORS
6 5 6 . 2 6 8 , SAID SUMS TO BE PAID BY THE FUND WHICH SHALL BE REIMBURSED
FROM THE REHABILITATION RESER E FUND, AS PRO IDED IN OAR 436 -6 1 -055.

WCB CASE NO. 72-2337 SEPTEMBER 30, 1976

PETE PETITE, CLAIMANT
J. DA ID KRYGER, CLAIMANT1 S ATTY.

ROGER WARREN, DEFENSE ATTY.
OWN MOTION ORDER

Claimant requeste the boar to exercise its own motion juris

diction, PURSUANT TO ORS 6 5 6 . 2 7 8 , AND REOPEN HIS CLAIM RELATING TO
A COMPENSABLE INJURY WHICH HE SUFFERED ON JANUARY 6 , 1 96 7 WHILE IN
THE EMPLOY OF H UDSON CALLAHAN LOGGING COMPANY, WHOSE WORKMEN'S

COMPENSATION CO ERAGE WAS FURNISHED BY EMPLOYERS INSURANCE OF
WAUSAU. CLAIMANT ALSO HAD REQUESTED A HEARING ON THE ADEQUACY OF
THE DETERMINATION ORDER OF AUGUST 2 2 , 1 9 72 RE LATING TO A COM PE NSABLE
INJURY OF JANUARY 20, 1972 WHILE CLAIMANT WAS E M PLOYE D BY RI ERSIDE
LUMBER COMPANY, WHOSE WORKMEN'S COMPENSATION CO ERAGE WAS FUR

NISHED BY THE STATE ACCIDENT INSURANCE FUND.

The BOARD DID NOT HA E SUFFICIENT E IDENCE TO DETERMINE THE

MERITS OF cl im nt s REQUEST TO REOPEN HIS 1 9 6 7 INJURY CLAIM, THERE

FORE, IT REMANDED THE ISSUE TO THE HEARINGS DI ISION TO BE HEARD WITH
THE ISSUE OF THE ADEQUACY OF THE DETERMINATION ORDER OF AUGUST 22 ,
1 9 72 ON A CONSOLIDATED BASIS. THE REFEREE, UPON THE CONCLUSION OF
THE HEARING, WAS TO PREPARE A TRANSCRIPT OF THE PROCEEDINGS AND FOR
WARD IT TO THE BOARD WITH HIS RECOMMENDATION WITH RESPECT TO CLAIM
ANT* S REQUEST FOR OWN MOTION RELIEF.

The heari g was held o November 13, 1975 before referee

HAROLD M. DARON AND, AS A RESULT OF THAT HEARING, REFEREE DARON
RECOMMENDED THAT CLAIMANT SHOULD NOT BE GRANTED ANY FURTHER BENE
FITS BY THE BOARD, UNDER ITS OWN MOTION JURISDICTION, FOR HIS COM
PENSABLE INJURY OF JANUARY 6 , 1 9 6 7 .

The recommen ation was incorporate in a consoli ate opinion

AND ORDE R, ENTERED ON JULY 20, 1 976 BY REFEREE DARON WHICH AFFIRME D
THE DETERMINATION ORDER OF AUGUST 22 , 1 972 REGARDING THE CLAIMANT' S

INDUSTRIAL INJURY OF JANUARY 2 0 , 1 9 7 2.
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BOARD, AFTER DE NOVO REVIEW OF THE TRANSCRIPT OF THE PRO

CEEDINGS AND AFTER GIVING FULL CONSIDERATION TO THE RECOMMENDATION 

OF REFEREE DARON, CONCLUDES THAT IT SHOULD ACCEPT THE RECOMMENDATION. 

ORDER 

THE REQUEST MADE BY CLAIMANT THAT TH:c BOA"<D EXERCISE ITS OWN 

MOTION JURISDICTIO·N, PUl~SUANT TO ORS 656.278, AND f,E0PEN HIS CLAIM 

FOR A COMPENSABLE INJURY SUFFERED ON JANUARY 6, 1967 IS HEREBY DENIED. 

WCB CASE NO. 76-519 

FRED REINHOLZ, CLAIMANT 
JEROME BISCHOFF, CLAIMANT• S ATTY. 

PHILIP MONGRAIN• DEFENSE ATTY. 

REQUEST FOR REVIEW BY CLAIMANT 

SEPTEMBER 30, 1976 

REVIEWED BY BOARD MEMBERS WILSON AND PHILLIPS. 

CLAIMANT REQUESTS BOARD REVIEW OF THE REFEREE'S ORDER WHICH 

AFFIRMED THE DETERMINATION ORDER OF AUGUST 29 0 1975. 

CLAIMANT SUFFERED A COMPENSABLE LOW BACK INJURY ON JANUARY 6, 

197 5, DIAGNOSED AS A LUMBAR SPINE STRAIN. 

ON JANUARY 31 • 1975 DR, ANDERSON PERFORMED EXPLORATORY SURSERY 

ANO FOUND A HERNIATED NUCLEUS PULPOSUS LS -Sl ON THE RIGHT AND LEFT 

SIDES WHICH WAS EXCISED. CLAIMANT RETURNED TO :-11s FORMER o::CUPATION 

WITH THE EMPLOYER, 

A DETERMINATION ORDER OF AUGUST 2 9, 1975 GRAl'-ITED CLAIMANT 

1 6 DEGREES FOR 5 PER CENT UNSCHEDULED LOW BACK DISABILITY. 

CLAIMANT TESTIFIED THAT HE CONTINUES TO HAVE PAIN, IN•:~REASING 

WITH CERTAIN ACTIVITIES• AND HE FINDS IT DIFFICULT TO OPERATE THE 

JITNEY AT WORK FOR LONG PERIODS OF TIME, 

UNSCHEDULED DISABILITY JS RATED SOLELY ON LOSS OF WAGE EARNING 

CAPACITY A~D THE REFEREE FOUND CLAIMANT'S WAGES HAVE NOT LESSENED 

AT ALL, NOR IS THE RE ANY EV JD:c: NCE IN THE RIC:CORD TO I ND I CATE CLAIMANT' S 

FUTURE EARNING CAPACITY IS IN JEOPARDY. THEREFORE, THE REFEREE AF

FIRMED THE DETERMINATION ORDER, 

THE BOARD, ON DE NOV REVIEW, A!:!0PTS THE REFEREE'S ORDER, 

ORDER 

THE Oci!DER OF THE REFEREE, DATED APRIL 23, 1976, IS AFFIRMED. 
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The board, after de  ovo review of the tra script of the pro
ceedi gs AND AF ER GIVING FULL CONSIDERA ION  O  HE RECOMMENDA ION
OF REFEREE DARON, CONCLUDES  HA I SHOULD ACCEP  HE RECOMMENDA ION.

ORDER

The request ma e by claimant that the boar exercise its own

MOTION JURISDICTION, PURSUANT TO ORS 6 5 6 . 2 7 8 , AND REOPEN HIS CLAIM
FOR A COMPENSABLE INJURY SUFFERED ON JANUARY 6, 1 96 7 IS HEREBY DENIED.

WCB CASE NO. 76-519 SEPTEMBER 30, 1976

FRED REINHOLZ, CLAIMANT
JEROME BISCHOFF, CLAIMANT1 S ATTY.
PHILIP MONGRAIN, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewe by boar members wilson an Phillips.

Claimant requests boar review of the referee s or er which

AFFIRMED THE DETERMINATION ORDER OF AUGUST 2 9 , 1 97 5 .

Claimant suffere a compensable low back injury on January 6 ,
1 9 7 5 , DIAGNOSED AS A LUMBAR SPINE STRAIN.

On JANUARY 3 1 , 1 9 7 5 DR. ANDERSON PERFORMED EXPLORATORY SURGERY

AND FOUND A HERNIATED NUCLEUS PULPOSUS L5-S1 ON THE RIGHT AND LEFT
SIDES WHICH WAS EXCISED. CLAIMANT RETURNED TO HIS FORMER OCCUPATION
WITH THE EMPLOYER.

A DETERMINATION ORDER OF AUGUST 2 9 , 1 97 5 GRANTED CLAIMANT

1 6 DEGREES FOR 5 PER CENT UNSCHEDULED LOW BACK DISABILITY.

Claimant testifie that he continues to have pain, increasing

WITH CERTAIN ACTIVITIES, AND HE FINDS IT DIFFICULT TO OPERATE THE
JITNEY AT WORK FOR LONG PERIODS OF TIME.

Unsche ule  isability is rate solely on loss of wage earning
CAPACITY AND THE REFEREE FOUND CLAIMANT'S WAGES HAVE NOT LESSENED
AT ALL, NOR IS THERE ANY EVIDENCE IN THE RECORD TO INDICATE CLAIMANT' S
FUTURE EARNING CAPACITY IS IN JEOPARDY. THEREFORE, THE REFEREE AF
FIRMED THE DETERMINATION ORDER.

THE BOARD, ON DE NOV REVIEW, ADOPTS THE REFEREE1 S ORDER,

ORDER

The order of the referee, dated April 23 , 1 97 6 , is affirmed.
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CASE NO. 75-4670 

GRANT TROYER. CLAIMANT 
JAMES GIDLEY, CLAIMANT'S ATTY. 
DEPT. OF JUSTICE, DEFENSE ATTY. 
REQUEST FOR REVIEW BY CLAIMANT 

SEPTEMBER 30. 1976 

REVIEWED BY BOARD MEMBERS MOORE AND PHILLIPS. 

THE CLAIMANT REQUESTS REVIEW BY THE BOARD OF THE REFEREE'S 
ORDER WHICH DENIED CLAIMANT'S CLAIM FOR MEDICAL AND SURGICAL EXPENSES. 

CLAIMANT WAS INJURED ON DECEMBER 9, 1 974 WHILE CONDUCTING A 
SPOTTING FISH SURVEY. HIS RIGHT FOOT WAS CAUGHT BETWEEN TWO FALLEN 

ALDERS CAUSING CLAIMANT TO FALL. INITIALLY, HE HAD INTENSIVE PAIN 
WHICH LATER LEVELED OFF, BUT HE CONTINUED TO HAVE DISCOMFORT IN THE 

RIGHT LOWER ABDOMEN. AT THE CONCLUSION OF THE JOB HE CONSULTED A 
PHYSICIAN FOR THIS PROBLEM AND WAS TREATED ON SEPTEMBER 28, 1974 0 

THE HOSPITAL CHART NOTES INDICATE CLAIMANT THOUGHT HE MIGHT HAVE A 
HERNIA A"-10 REFERRED TO THE DECEMBER 9 1 1974 INCIDENT. CLAIMANT HAD 
HAD AN OLD RIGHT HERNIA REPAIR WHEN HE WAS TWO YEARS OLD. HE THOUGHT 
HE NOTICED A LOCAL BULGING, HOWEVER, THE DOCTOR COULD DETECT NO DE

FECT IN THE HERNIA AREA AND HIS IMPRESSION WAS THAT OF A MUSCLE 
STRAIN IN THE RIGHT QUADRANT OF THE RECTUS ABDOMINUS MUSCLE. 

CLAIMANT HAS SUFFERED NO TIME LOSS BUT WAS TOLD THAT IF HIS 
PROBLEM PERSISTED HE SHOULD COME IN FOR RECHECK. THE DOCTOR'S 
CHART NOTES OF FEBRUARY, 197 5 INDICATE CL.Al MANT CONTINUED TO HAVE 

PAIN WHICH WAS SLOWLY WORSENING AND LOCALIZED LOWER THAN WHERE IT 
HAD BEEN NOTED ON DECEMBER 2 8, I 9 7 4, HOWEVER, NO HERN IA WAS FELT. 

CLAIMANT WAS GIVEN SOME RELIEF BY INJECTIONS AND WAS SEEN AGAIN AT 

THE PERMANENTE CLINIC ON MARCH I 1 AND JUNE 6, 197 5. 

LATER CLAIMANT WAS ADMITTED TO EMANUEL HOSPITAL FOR AN EXPLOR
ATORY EXAMINATION, LOOKING FOR RECURRENT HERNIA. THE EXAMINATION 
REVEALED A VERY SMALL IMPULSE ON THE EXTERNAL RING ON THE RIGHT, NO 

ACTUAL HERNIA DEFECTS WERE FELT - HOWEVER, THE • SILK PURSE' SIGN 
SEEMED TO BE POSITIVE ON THE RIGHT AND THE IMPRESSION WAS THE POSSIBLE 

RECURRENT RIGHT INGUINAL HERNIA, BECAUSE OF HIS DISCOMFORT, CLAIMANT 

REQUESTED THAT THE INCISION BE EXPLORED - NO HERNIA WAS FOUND ANO THE 
CORD WAS TRANSPLANTED BENEATH THE SKIN BECAUSE OF THE POSSIBILITY 
OF PAIN. 

THE FUND DENIED RESPONSIBILITY FOR THE RECURRENT { UNDERSCORED) 
RIGHT INGUINAL HERNIA, STATING IT HAD NO RELATIONSHIP TO THE FEBRUARY 
9, 1 976 INJURY WHICH HAD BEEN ACCEPTED AS A NON-DISABLING INJURY 
(EMPHASIS SUPPLIED) • 

THE R.EFEREE FOUND THAT CLAIMANT HAD SUSTAINED SOME PAIN AND 

DISCOMFORT IN THE LOWER RIGHT QUADRANT AS A CONSEQUENCE OF AN INDUS
TRIAL FALL, BUT THAT, BY AND OF ITSELF, PAIN AN:> DISCOMFORT WERE NOT 
COMPENSABLE UNLESS DISABLING. HE FOUND THAT CLAIMANT HAD REPRESENTED 
FOR THE PURPOSE OF RECEIVING UNEMPLOYMENT INSURANCE THAT HE WAS ABLE 

TO WORK AND THAT THE HOSPITAL RECORDS INDICATED THAT CLAIMANT ELECTED 

TO HAVE AN EXPLORATORY OPERATION LOOKING FOR RECURRENT HERNIA. HE 
FOUND THAT ALTHOUGH CLAIMANT TESTIFIED AS TO HAVING IMMEDIATE AND 

INTENSE PAIN AFTER THE FALL HE DID NOT FILE A CLAIM UNTIL AFTER HE HAD 
COMPLETED HIS EMPLOYMENT NOR DID HE SEE A PHYSICIAN UNTIL FIVE DAYS 

AFTER HE FILED THAT CLAIM. 

THE REFEREE CONCLUDED THAT CLAIMANT HAD FAILED TO MEET HIS 
BURDEN OF PROOF THAT THE EXPLORATORY SURGERY WAS CAUSALLY RELATED 
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WCB CASE NO. 75-4670 SEPTEMBER 30, 1976

GRANT TROYER, CLAIMANT
JAMES G1DLEY, CLAIMANT1 S ATTY.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY CLAIMANT

Reviewe by boar members moore an Phillips.

The claimant requests review by the boar of the referee's
ORDER WHICH DENIED CLAIMANT S CLAIM FOR MEDICAL AND SURGICAL EXPENSES.

Claimant was injure on December 9, 1 9 74 while con ucting a

SPOTTING FISH SURVEY. HIS RIGHT FOOT WAS CAUGHT BETWEEN TWO FALLEN
ALDERS CAUSING CLAIMANT TO FALL. INITIALLY, HE HAD INTENSIVE PAIN
WHICH LATER LEVELED OFF, BUT HE CONTINUED TO HAVE DISCOMFORT IN THE
RIGHT LOWER ABDOMEN. AT THE CONCLUSION OF THE JOB HE CONSULTED A
PHYSICIAN FOR THIS PROBLEM AND WAS TREATED ON SEPTEMBER 2 8, 1 9 74 .
THE HOSPITAL CHART NOTES INDICATE CLAIMANT THOUGHT HE MIGHT HAVE A
HERNIA AND REFERRED TO THE DECEMBER 9 , 1 9 74 INCIDENT. CLAIMANT HAD
HAD AN OLD RIGHT HERNIA REPAIR WHEN HE WAS TWO YEARS OLD. HE THOUGHT
HE NOTICED A LOCAL BULGING, HOWEVER, THE DOCTOR COULD DETECT NO DE
FECT IN THE HERNIA AREA AND HIS IMPRESSION WAS THAT OF A MUSCLE
STRAIN IN THE RIGHT QUADRANT OF THE RECTUS ABDOMINUS MUSCLE.

Claimant has suffere no time loss but was tol that if his

PROBLEM PERSISTED HE SHOULD COME IN FOR RECHECK. THE DOCTOR S
CHART NOTES OF FEBRUARY, 1 9 7 5 INDICATE CLAIMANT CONTINUED TO HAVE
PAIN WHICH WAS SLOWLY WORSENING AND LOCALIZED LOWER THAN WHERE IT
HAD BEEN NOTED ON DECEMBER 28, 1974, HOWEVER, NO HERNIA WAS FELT.
claimant was given some relief by injections an was seen again at
THE PERMANENTE CLINIC ON MARCH 1 1 AND JUNE 6 , 1 9 7 5.

Later claimant was a mitte to emanuel hospital for an explor

atory EXAMINATION, LOOKING FOR RECURRENT HERNIA. THE EXAMINATION
REVEALED A VERY SMALL IMPULSE ON THE EXTERNAL RING ON THE RIGHT, NO
ACTUAL HERNIA DEFECTS WERE FELT HOWEVER. THE SILK PURSE1 SIGN
SEEMED TO BE POSITIVE ON THE RIGHT AND THE IMPRESSION WAS THE POSSIBLE
RECURRENT RIGHT INGUINAL HERNIA. BECAUSE OF HIS DISCOMFORT, CLAIMANT
REQUESTED THAT THE INCISION BE EXPLORED NO HERNIA WAS FOUND AND THE
CORD WAS TRANSPLANTED BENEATH THE SKIN BECAUSE OF THE POSSIBILITY
OF PAIN.

The fu d de ied respo sibility for the recurre t (u derscored)
RIGHT INGUINAL HERNIA, STATING IT HAD NO RELATIONSHIP TO THE FEBRUARY
9 , 1 97 6 INJURY WHICH HAD BEEN ACCEPTED AS A NON-DISABLING INJURY
(EMPHASIS SUPPLIED).

The referee foun that claimant ha sustaine some pain an 

DISCOMFORT IN THE LOWER RIGHT QUADRANT AS A CONSEQUENCE OF AN INDUS
TRIAL FALL, BUT THAT, BY AND OF ITSELF, PAIN AND DISCOMFORT WERE NOT
COMPENSABLE UNLESS DISABLING. HE FOUND THAT CLAIMANT HAD REPRESENTED
FOR THE PURPOSE OF RECEIVING UNEMPLOYMENT INSURANCE THAT HE WAS ABLE
TO WORK AND THAT THE HOSPITAL RECORDS INDICATED THAT CLAIMANT ELECTED
TO HAVE AN EXPLORATORY OPERATION LOOKING FOR RECURRENT HERNIA. HE
FOUND THAT ALTHOUGH CLAIMANT TESTIFIED AS TO HAVING IMMEDIATE AND
INTENSE PAIN AFTER THE FALL HE DID NOT FILE A CLAIM UNTIL AFTER HE HAD
COMPLETED HIS EMPLOYMENT NOR DID HE SEE A PHYSICIAN UNTIL FIVE DAYS
AFTER HE FILED THAT CLAIM.

The referee co cluded that claima t had failed to meet his
BURDEN OF PROOF  HA  HE EXPLORA ORY SURGERY WAS CAUSALLY RELA ED
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HIS ACCIDENTAL FALL WHILE ON THE JOB - THAT THE PREPONDERANCE OF 

THE EVIDENCE INDICATED THAT CLAIMANT HAD ELECTED TO HAVE SURGERY IN 

AN AREA WHICH HAD BEEN PREVIOUSLY OPERATED ON AND, IN THE COURSE OF 

THE SUBJECT SURGERY, SOME ADDITIONAL REPAIR WORK WAS DONE PERTAINING 

TO THE CONDITION LEFT AFTER HIS FIRST SURGERY. HE, THEREFORE, UPHELD 

THE DENIAL OF CLAIMANT'S CLAIM. 

THE BOARD, ON DE NOVO REVIEW, DISAGREES WITH THE REFEREE. IT 
FINDS THAT CLAIMANT'S CLAIM FOR MEDICAL ANO HOSPITAL EXPENSES SHOULD 

BE REMANDED TO THE FUND FOR ACCEPTANCE AND PAYMENT THEREOF. THE 

EVIDENCE SHOWS THAT THE CLAIMANT HAD HAD A HERNIA REPAIR AT AGE TWO 

AND THEREAF1ER EXPERIENCED NO PAIN IN THE AREA OF THAT OPERATION, 

TOOK NO MEDICATION NOR SOUGHT NO MEDICAL ASSISTANCE FOR ANY CONDITION 

IN THAT AREA. CLAIMANT WAS ENTIRELY SYMPTOM FREE IN THE LOWER AB

DOMEN UNTIL (UNDERSCORED) HIS FALL ON DECEMBER 9, 1 9 7 4 WHICH PRODUCED 

PAIN WHICH WAS CONSISTENT FROM THE TIME OF THE FALL UN1IL CLAIMANT 

RECEIVED INJECTIONS OF CORTISONE. SURGERY WAS PERFORMED IN AN ATTEMPT 

TO LOCATE AND ALLEVIATE THE PAIN CLAIMANT WAS SUFFERING - IT WAS SUS

PECTED THAT A RECURRENT HERNIA HAD OCCURRED, HOWEVER, THERE WAS 

NEVER ANY EVIDENCE TO SUPPORT THAT FINDING AND, IN FACT, TH IS THEORY 

WAS RULED OUT AFTER THE OPERATION. THE OPERATION WAS UNSUCCESSFUL 

IN ALLEVIATING CLAIMANT'S PAIN BUT IT DID REFUTE THE FUND'S CONTENTION 

THAT CLAIMANT'S PROBLEM WAS DUE TO HIS OLD HERNIA REPAIR. 

THE BOARD CONCLUDES THAT CLAIMAN\ 1 S COMPENSABLE INJURY OF 

DECEMBER 9, 1974 NECESSITATED THE SURGERY WHICH UNFORTUNATELY FAILED 

TO EASE CLAIMANT'S PAIN. THE FACT THAT THE SURGERY WAS UNSUCCESSFUL 

DOES NOT MEAN IT IS NOT COMPENSABLE. THERE IS NO EVIDENCE THAT CLAIM

ANT LOST ANY TIME FROM WORK, THEREFORE, HE IS NOT ENTITLED TO ANY 

COMPENSATION FOR TEMPORARY TOTAL DISABILITY. 

ORDER 

THE ORDER OF THE REFEREE, DATED APRIL 30, 976, IS REVERSED. 

CLAIMANT'S CLAIM IS REMANDED TO THE STATE ACCIDENT INSURANCE 

FUND FOR THE PAYMENT OF MEDICAL AND HOSPITAL EXPENSES INCURRED AS 

A RESULT OF THE DECEMBER 9, 1 974 INJURY. 

CLAIMANT'S COUNSEL IS AWARDED AS A REASONABLE ATTORNEY FEE 

FOR HIS SERVICES BEFORE THE REFEREE, THE SUM OF 600 DOLLARS, PAYABLE 

BY THE STATE ACCIDENT INSURANCE FUND. 

CLAIMANT'S COUNSEL IS AWARDED AS A REASONASLE ATTORNEY FEE 

FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW, THE SUM OF 4 00 

DOLLARS, PAYABLE BY THE STATE ACCIDENT INSURANCE FUND. 

WCB CASE NO. 75-1328 

HAROLD SCOTT, CLAIMANT 
DELBERT MAYER, CLAIMANT'S ATTY. 

DEPT• OF JUSTICE, DEFENSE ATTY. 

REQUEST FOR REVIEW BY SAIF 

SEPTEMBER 30, 1976 

REVIEWED BY BOARD MEMBERS MOORE AND PHILLIPS. 

THE STATE ACCIDENT INSURANCE FUND REQUESTS REVIEW BY TnE BOARD 

OF THE REFEREE'S ORDER WHICH FOUND THAT CLAIMANT'S CLAIM HAD BEEN 

PREMATURELY CLOSED AND, THEREFORE, SET ASIDE THE DETERMINATION ORDER 

OF APRIL 9, 1974, AS AMENDED ON MAY I, 1974, AND REMANDED THE CLAIM 
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TO HIS ACCIDENTAL FALL WHILE ON THE JOB THAT THE PREPONDERANCE OF
THE EVIDENCE INDICATED THAT CLAIMANT HAD ELECTED TO HAVE SURGERY IN
AN AREA WHICH HAD BEEN PREVIOUSLY OPERATED ON AND, IN THE COURSE OF
THE SUBJECT SURGERY, SOME ADDITIONAL REPAIR WORK WAS DONE PERTAINING
TO THE CONDITION LEFT AFTER HIS FIRST SURGERY. HE, THEREFORE, UPHELD
THE DENIAL OF CLAIMANT'S CLAIM.

The BOARD, ON DE NOVO REVIEW, DISAGREES WITH THE REFEREE. IT
FINDS THAT CLAIMANT S CLAIM FOR MEDICAL AND HOSPITAL EXPENSES SHOULD
BE REMANDED TO THE FUND FOR ACCEPTANCE AND PAYMENT THEREOF. THE
EVIDENCE SHOWS THAT THE CLAIMANT HAD HAD A HERNIA REPAIR AT AGE TWO
AND THEREAFTER EXPERIENCED NO PAIN IN THE AREA OF THAT OPERATION,
TOOK NO MEDICATION NOR SOUGHT NO MEDICAL ASSISTANCE FOR ANY CONDITION
IN THAT AREA. CLAIMANT WAS ENTIRELY SYMPTOM FREE IN THE LOWER AB
DOMEN UNTIL (UNDERSCORED) HIS FALL ON DECEMBER 9 , 1 9 7 4 WHICH PRODUCED
PAIN WHICH WAS CONSISTENT FROM THE TIME OF THE FALL UNTIL CLAIMANT
RECEIVED INJECTIONS OF CORTISONE. SURGERY WAS PERFORMED IN AN ATTEMPT
TO LOCATE AND ALLEVIATE THE PAIN CLAIMANT WAS SUFFERING IT WAS SUS
PECTED THAT A RECURRENT HERNIA HAD OCCURRED, HOWEVER, THERE WAS
NEVER ANY EVIDENCE TO SUPPORT THAT FINDING AND, IN FACT, THIS THEORY
WAS RULED OUT AFTER THE OPERATION. THE OPERATION WAS UNSUCCESSFUL
IN ALLEVIATING CLAIMANT'S PAIN BUT IT DID REFUTE THE FUND'S CONTENTION
THAT CLAIMANT'S PROBLEM WAS DUE TO HIS OLD HERNIA REPAIR.

The BOARD CONCLUDES THAT CLAIMANT S COMPENSABLE INJURY OF

DECEMBER 9 , 1 9 74 NECESSITATED THE SURGERY WHICH UNFORTUNATELY FAILED
TO EASE CLAIMANT S PAIN. THE FACT THAT THE SURGERY WAS UNSUCCESSFUL
DOES NOT MEAN IT IS NOT COMPENSABLE. THERE IS NO EVIDENCE THAT CLAIM
ANT LOST ANY TIME FROM WORK, THEREFORE, HE IS NOT ENTITLED TO ANY
COMPENSATION FOR TEMPORARY TOTAL DISABILITY.

ORDER

The ORDER OF  HE REFEREE, DA ED APRIL 3 0, 1 9 76 , IS REVERSED.

Claimant s claim is reman e to the state acci ent insurance

FUND FOR  HE PAYMEN OF MEDICAL AND HOSPI AL EXPENSES INCURRED AS
A RESUL OF  HE DECEMBER 9, 1 974 INJURY.

Claimant s counsel is awar e as a reasonable attorney fee

FOR HIS SERVICES BEFORE THE REFEREE, THE SUM OF 6 0 0 DOLLARS, PAYABLE
BY THE STATE ACCIDENT INSURANCE FUND.

Claimant s counsel is awar e as a reasonable attorney fee

FOR HIS SERVICES IN CONNECTION WITH THIS BOARD REVIEW, THE SUM OF 4 00
DOLLARS, PAYABLE BY THE STATE ACCIDENT INSURANCE FUND.

WCB CASE NO. 75-1328 SEPTEMBER 30, 1976

HAROLD SCOTT, CLAIMANT
DELBERT MAYER, CLAIMANT* S ATTY.
DEPT. OF JUSTICE, DEFENSE ATTY.
REQUEST FOR REVIEW BY SAIF

Reviewe by boar members moore an Phillips.

The state acci ent insurance fun requests review by the boar 
of the referee s or er which foun that claimant s claim ha been
prematurely close an , therefore, set asi e the  etermination or er
of APRIL 9 , 1 9 7 4 , AS AMENDED ON MAY 1 , 1 9 74 , AND RE MANDED THE CLAI M
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THE FUND FOR PAYMENT OF MEDICAL SERVICES, INCLUDING PSYCHOLOGICAL 
TREATMENT, AND FOR THE PAYMENT OF COMPENSATION AS PROVIDED BY LAW, 

COMMENCING MARCH 2, 1 974 AND UNTIL THE CLAIM WAS CLOSED PURSUANT 
TO ORS 6::i6 0 268, WHICH CLOSURE WAS TO BE DEEMED THE FIRST DETERMINA
TION FOR THE .PURPOSE OF DETERMINING CLAIMANT'S AGGRAVATION RIGHTS. 

CLAIMANT WAS A 36 VEAR OLD LOGGER WORKING AS A CHASER ON THE 
LANDING WHEN HE SUSTAINED A COMPENSABLE INJURY TO HIS BACK ON OCTO

BER 17, 1973. THE INITIAL DIAGNOSIS WAS THAT OF AN ACUTE STRAIN L3-4. 
CLAIMANT WAS HOSPITALIZED FOR APPROXIMATELY ONE WEEK FOR TRACTION. 

THE SUBSEQUENT DIAGNOSIS WAS CHRONIC LUMBOSACRAL STRAIN AND SPONDV
LOSIS OF LS• CLAIMANT WAS REFERRED TO DR. KAYSER, AN ORTHOPEDIST, 
ANO LATER HOSPITALIZED IN NOVEMBER, 1 973 UNDER THE CARE OF DR. KAYSER 

AND DR. TANABE, A NEUROSURGEON. ALTHOUGH DR. TANABE FELT CLAIMANT 
MOST LIKELY HAD A SMALL BULGE AT L4 -5 ON THE LEFT, HE DID NOT FEEL 
A MYELOGRAPHV WAS INDICATED. HE RECOMMENDED THAT CLAIMANT NOT RE

TURN TO WORK. CLAIMANT WAS REFERRED TO THE DISABILITY PREVENTION 

DIVISION BY THE FUND AND GIVEN A PSYCHOLOGICAL EVALUATION BY DR. 
NORMAN HICKMAN,· A CLINICAL PSYCHOLOGIST, WHO FOUND THAT CLAIMANT'S 

PSYCHOPATHOLOGY WAS LARGELY RELATED TO CLAIMANT'S ACCIDENT THROUGH 

AGGRAVATION OF A PRE-EXISTING CONDITION. THERE WAS NO REASON TO 
BELIEVE CLAIMANT WOULD SUFFER A PERMANENT PSYCHOLOGICAL DISABILITY 
AS A RESULT OF THE ACCIDENT PROVIDED HE COULD BECOME.VOCATIONALLY 

RE-ESTABLISHED IN SOME ACTIVITY WHICH DID NOT EXACERBATE HIS• SYMPTOMS. 

IN THE SUMMER OF 1974 CLAIMANT ATTEMPTED TO RETURN TO HIS OLD JOB 
AS A CHASER AND DID SUFFER EXACERBATION OF HIS SYMPTOMS. 

THE MEMBERS OF THE BACK EVALUATION CLINIC, ON MARCH 1 1 1974, 
DIAGNOSED MODERATE ANXIETY TENSION STATE AND A Cl-IRONIC LUMBOSACRAL 
STRAIN SUPERIMPOSED ON CONGENITAL DEFECT IN THE PEDICLE OF Tl-IE FIFTH 
LUMBAR ON THE LEFT SIDE. THEY FOUND SPONDYLOSIS 1 MILD AND RECOM
MENDED NO DEFINITE TREATMENT UNTIL CLAIMAN1" 1 S CONDITION WAS STATION

ARY, CLAIMANT COULD RETURN TO SOME OTHER OCCUPATION NOT REQUIRING 

HEAVY LIFTING, EXTENSION BENDING OR STRAINING. THIS RESTRICTION WAS 

DUE TO CLAIMANT'S CONGENITAL DEFECT IN HIS LOW BACK. THE TOTAL 

LOSS OF FUNCTION WAS MILDLY MODERATE AND THE LOSS OF FUNCTION DUE 
TO THE INJURY WAS CONSIDERED MILD. ON APRIL 11, 1 974 DR. TANABE 
AGREED WITH THIS EVALUATION AND ON APRIL 9, 1974 1 A DETERMINATION 

ORDER WAS ISSUED AND, AS AMENDED ON MAY 1, 1974 1 GRANTED CLAIMANT 
COMPENSATION FOR TIME LOSS ANO 6 4 DEGREES FOR UNSCHEDULED LOW 

BACK DISABILITY. 

SUBSEQUENTLY, DR. HICKMAN STATED IF CLAIMANT COULD NOT BECOME 
SUCCESSFULLY VOCATIONALLY RE-ESTABLISHED HIS PSYCHOLOGICAL IMPAIR

MENT WOULD PROBABLY BE PERMANENT - HE FELT THAT TIME WAS OF THE 
ESSENCE AND THE PROBABILITY OF SUCCESS WAS. DIRECTLY PROPORTIONAL 

TO THE SPEED WITH WHICH A VOCATIONAL PROGRAM COULD BE STARTED AND 

SUCCESSFULLY COMPLETED WHICH WOULD RETURN CLAIMANT TO GAINFUL 

EMPLOYMENT. CLAIMANT CONTINUED 'T'O RECEIVE COUNSELING WHILE ENROLLED 

AT THE DISABILITY PREVENTION DIVISION AND LATER, AFTER THE RECOMMEN
DATION OF OR 0 HICKMAN, CONTACTED THE TILLAMOOK COUNTY MEDICAL HEALTH 

CLINIC. 

CLAIMANT WAS FOUND ELIGIBLE FOR VOCATIONAL REHABILITATION ON 

NOVEMBER t , t 9 7 4 • THE PROGRAM OFFERED CL.Al MANT WAS AN ON-THE-JOB 
TRAINING IN THE FIELD OF INSTALLATION AND SALES OF GLASS, CARPET, VINYL, 
PAINT AND OTHER HOUSEHOLD GOODS AND SUPPLIES. AFTER ONE WEEK CLAIM
ANT WAS UNABLE TO PHYSICALLY HANDLE THE JOB ANO WAS ADVISED BY HIS 

DOCTOR TO QUIT. IN .SEPTEM~ER, 1 975 THROUGH THE DIVISION OF VOCATIONAL 
REHABILITATION, CLAIMANT WAS ENROLLED IN A TWO YEAR PROGRAM IN SMALL 

ENGINE REPAIR AT LINN-BENTON COMMUNITY COLLEGE. CLAIMANT HAS COM
PLETED ONE TERM SUCCESSFULLY ANO COMMENCED THE SECOND BUT HE HAS 

BEEN UNABLE TO GET INTO THE FULL TIME SMALL. ENGINE REPAIR COURSE 

-3 06 -

TO THE FUND FOR PAYMENT OF MEDICAL. SERVICES, INCLUDING PSYCHOLOGICAL
TREATMENT, AND FOR THE PAYMENT OF COMPENSATION AS PROVIDED BY LAW,
COMMENCING MARCH 2 , 1 9 7 4 AND UNTIL THE CLAIM WAS CLOSED PURSUANT
TO ORS 66 6 . 2 6 8 , WHICH CLOSURE WAS TO BE DEEMED THE FIRST DETERMINA
TION FOR THE PURPOSE OF DETERMINING CLAIMANT'S AGGRAVATION RIGHTS.

Claimant was a 36 year ol logger working as a chaser on the

LANDING WHEN HE SUSTAINED A COMPENSABLE INJURY TO HIS BACK ON OCTO
BER 1 7 , 197 3 . THE INITIAL DIAGNOSIS WAS THAT OF AN ACUTE STRAIN L3 -4 .
CLAIMANT WAS HOSPITALIZED FOR APPROXIMATELY ONE WEEK FOR TRACTION.
THE SUBSEQUENT DIAGNOSIS WAS CHRONIC LUMBOSACRAL STRAIN AND SPONDY
LOSIS OF L5 . CLAIMANT WAS REFERRED TO DR, KAYSER, AN ORTHOPEDIST,
AND LATER HOSPITALIZED IN NOVEMBER, 1973 UNDER THE CARE OF DR. KAYSER
AND DR. TANABE, A NEUROSURGEON. ALTHOUGH DR. TANABE FELT CLAIMANT
MOST LIKELY HAD A SMALL BULGE AT L4 -5 ON THE LEFT, HE DID NOT FEEL
A MYELOGRAPHY WAS INDICATED. HE RECOMMENDED THAT CLAIMANT NOT RE
TURN TO WORK. CLAIMANT WAS REFERRED TO THE DISABILITY PREVENTION
DIVISION BY THE FUND AND GIVEN A PSYCHOLOGICAL EVALUATION BY DR.
NORMAN HICKMAN, A CLINICAL PSYCHOLOGIST, WHO FOUND THAT CLAIMANT'S
PSYCHOPATHOLOGY WAS LARGELY RELATED TO CLAIMANT'S ACCIDENT THROUGH

AGGRAVATION OF A PRE-EXISTING CONDITION. THERE WAS NO REASON TO
BELIEVE CLAIMANT WOULD SUFFER A PERMANENT PSYCHOLOGICAL DISABILITY
AS A RESULT OF THE ACCIDENT PROVIDED HE COULD BECOME VOCATIONALLY
RE-ESTABLISHED IN SOME ACTIVITY WHICH DID NOT EXACERBATE HIS'SYMPTOMS.
IN THE SUMMER OF 1 9 74 CLAIMANT ATTEMPTED TO RETURN TO HIS OLD JOB
AS A CHASER AND DID SUFFER EXACERBATION OF HIS SYMPTOMS.

The MEMBERS OF THE BACK EVALUATION CLINIC, ON MARCH I, 1 9 74 ,

DIAGNOSED MODERATE ANXIETY TENSION STATE AND A CHRONIC LUMBOSACRAL
STRAIN SUPERIMPOSED ON CONGENITAL DEFECT IN THE PEDICLE OF THE FIFTH
LUMBAR ON THE LEFT SIDE. THEY FOUND SPONDYLOSIS, MILD AND RECOM
MENDED NO DEFINITE TREATMENT UNTIL CLAIMANT'S CONDITION WAS STATION

ARY. CLAIMANT COULD RETURN TO SOME OTHER OCCUPATION NOT REQUIRING
HEAVY LIFTING, EXTENSION BENDING OR STRAINING. THIS RESTRICTION WAS
DUE TO CLAIMANT'S CONGENITAL DEFECT IN HIS LOW BACK. THE TOTAL

LOSS OF FUNCTION WAS MILDLY MODERATE AND THE LOSS OF FUNCTION DUE
TO THE INJURY WAS CONSIDERED MILD. ON APRIL 1 1 , 1 9 7 4 DR. TANABE
AGREED WITH THIS EVALUATION AND ON APRIL 9 , 1 9 7 4 , A DETERMINATION
ORDER WAS ISSUED AND, AS AMENDED ON MAY 1 , 1 9 74 , GRANTED CLAIMANT
COMPENSATION FOR TIME LOSS AND 64 DEGREES FOR UNSCHEDULED LOW
BACK DISABILITY.

Subseque tly, dr. hickma stated if claima t could  ot become
SUCCESSFULLY VOCATIONALLY RE-ESTABLISHED HIS PSYCHOLOGICAL IMPAIR
MENT WOULD PROBABLY BE PERMANENT HE FELT THAT TIME WAS OF THE
ESSENCE AND THE PROBABILITY OF SUCCESS WAS DIRECTLY PROPORTIONAL
TO THE SPEED WITH WHICH A VOCATIONAL PROGRAM COULD BE STARTED AND
SUCCESSFULLY COMPLETED WHICH WOULD RETURN CLAIMANT TO GAINFUL
EMPLOYMENT. CLAIMANT CONTINUED TO RECEIVE COUNSELING WHILE ENROLLED
AT THE DISABILITY PREVENTION DIVISION AND LATER, AFTER THE RECOMMEN
DATION OF DR. HICKMAN, CONTACTED THE TILLAMOOK COUNTY MEDICAL HEALTH
CLINIC.

Claimant was foun eligible for vocational rehabilitation on

NOVEMBER 1 , 1 9 74 . THE PROGRAM OFFERED CLAIMANT WAS AN ON-THE-JOB
TRAINING IN THE FIELD OF INSTALLATION AND SALES OF GLASS, CARPET, VINYL,
PAINT AND OTHER HOUSEHOLD GOODS AND SUPPLIES. AFTER ONE WEEK CLAIM
ANT WAS UNABLE TO PHYSICALLY HANDLE THE JOB AND WAS ADVISED BY HIS
DOCTOR TO QUIT. IN .SEPTEMBER, 1 9 7 5 THROUGH THE D IV I S I ON OF VOC AT I ON AL
REHABILITATION, CLAIMANT WAS ENROLLED IN A TWO YEAR PROGRAM IN SMALL
ENGINE REPAIR AT LINN-BENTON COMMUNITY COLLEGE. CLAIMANT HAS COM
PLETED ONE TERM SUCCESSFULLY AND COMMENCED THE SECOND BUT HE HAS
BEEN UNABLE TO GET INTO THE FULL TIME SMALL ENGINE REPAIR COURSE
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CONSISTED OF TEN CREDIT HOURS PER TERM. IN HIS PRESENT PROGRAM 

CLAIMANT RECEIVES ONLY THREE HOURS OF SMALL ENGINE REPAIR, THE BALANCE 

OF THE PROGRAM CONSISTS OF COURSES IN MATHEMATICS, STUDY SKILLS, BE

GINNING VVELDING AND DEVELOPMENTAL READING. 

CLAIMANT AGAIN SOUGHT HELP FROM DR. HICKMAN IN AUGUST, 1975 

AND WAS EVALUATED BY HIM ON SE PTE Ml3E R 3 AND 4 • A MARKED DETER !ORA

TION IN CLAIMANT'S EMOTIONAL STATUS SINCE FEBRUARY, 1974 WAS FOUND. 

DR. HICKMAN SAID CLAIMANT WAS CURRENTLY EXPERIENCING A MODERATELY 

SEVERE TO SEVERE PSYCHOLOGICAL REACTION WITH RATHER EXTREME ANXIETY 

AND DEPRESSION. HE REITERATED HIS OPINION THAT THE PERMANENCY OF 

CLAIMANT'S PSYCHOLOGICAL DISABILITY DEPENDED UPON A SUCCESSFUL VOCA

TIONAL REHABILITATION. HE QUESTIONED CLAIMANT'S SUCCESS IN HIS PRESENT 

REHABILITATrON PROGRAM BUT FELT IT MOST IMPORTANT THAT CLAIMANT GET 

INTO SOME KIND OF TRAINING. HE SAID CLAIMANT WAS SERIOUSLY IN NEED OF 

PSYCHOTHERAPY. DR. HICKMAN REFERRED CLAIMANT TO DR. PARSONS FOR A 

NEUROLOGICAL EVALUATION - HIS DIAGNOSIS WAS A CHRONIC LUMBAR STRAIN 

WITH NO EVIDENCE OF NERVE ROOT COMPRESSION AND NO FURTHER NEUROLO-

GICAL EVALUATION TREATMENT WAS RECOMMENDED. DR, MCKILLOP EVALUA-

TED CLAIMANT FROM AN ORTHOPEDIC STANDPOINT AND FO'JND A CONTINUING 

CHRONIC LUMBOSACRAL STRAIN SYNDROME APPARENTLY BROUGHT ON BY THE 

INDUSTRIAL ACCIDENT IN OCTOBER, 1973 - HE ALSO FOUND NO APPA~ENT EVI

DENCE OF NERVE ROOT COMPRESSION AND RECOMMENDED NO FURTHER ORTHO

PEDIC TREATMENT. 

THE REFEREE FOUND THAT THE EVIDENCE WAS ABUNDANT THAT PRIOR 

TO CLAIM CLOSURE CLAIMANT'S PSYCHOLOGICAL PROB LE MS HAD BEEN SHOWN 

TO BE DEFINITELY ATTRIBUTABLE TO HIS INJURY BUT WOULD NOT BE PERMA

NENT IF CLAIMANT COULD BE SUCCESSFULLY REHABILITATED - A SINCERE 

EFFORT AT REHABILITATION HAD FAILED THROUGH NO FAULT OF CLAIMANT. 

THE PSYCHOLOGICAL REPORT FROM DR. HICKMAN IN SEPTEMBER, 1975 INDI

CATES THAT CLAIMANT'S PSYCHOLOGICAL CONDITION HAD DETERIORATED SINCE 

HE HAO EXAMINED HIM IN FEBRUARY, 1974 AND CLAIMANT WAS IN SERIOUS 

NEED OF PSYCHOTHERAPY WHILE BEING REHABILITATED. 

THE REFEREE FOUND THAT CLAIMANT'S CURRENT REHABILITATION PRO

GRAM WAS OF LITTLE HELP TO CLAIMANT WHO DESIRES TO GET INTO A TRAIN

ING PROGRAM CONSISTING OF A FULL TIME SMALL ENGINE REPAIR COURSE. 

ACTUALLY THE PRESENT PROGRAM GIVES CLAIMANT ONE THREE HOUR COURSE 

IN SMALL ENGINE REPAIR, THE REST OF IT IS BASIC COURSES WHICH CLAIMANT 

'FEELS IS A WASTE OF TIME. 

THE REFEREE CONCLUDED THAT CLAIMANT, AT THE TIME OF THE HEAR

ING, STILL HAD NOT BEEN SUCCESSFULLY REHABILITATED AND STILL WAS 

OBTAINING ONGOING PSYCHOLOGICAL TREATMENT. SHE FURTHER CONCLUDED 

THAT A !JISABLING CONDITION WHICH IS CAUSALLY RELATED TO AN INDUSTRIAL 

ACCIDENT MUST BE EITHER TEMPORARY OR PERMANENT AND, IN THE PRESENT 

CASE, FOUND, BASED UPON THE PSYCHOLOGICAL REPORTS IN EVIDENCE, THAT 

CLAIMANT'S PSYCHOLOGICAL DISABILITY WAS NOT PERMANENT BUT WAS TEM

PORARY AND EXISTED PF,tOR TO THE DETERMINATION ORDER AND CONTINUED 

THEREAFTER TO THE EXTENT THAT CLAIMANT NEEDS PSYCHOLOGICAL TREATMENT 

FOR HIS CONDITION WHICH IS ATTRIBUTABLE TO HIS INDUSTRIAL INJURY. 

THE REFERCC:E FOUND, BASED ON ALL THE EVIDENCE IN THE RECORD, 

THAT THE CLAIM WAS PRE MATURELY CLOSED AND CLAIMANT WAS NOT MEDI

CALLY STATIONARY BUT WAS ENTITLED TO COMPENSATION FOR TEMPORARY 

TOTAL DISABILITY FROM THE DATE IT WAS TERMINATED BY THE DETERMINA

TION ORDER ISSUED ON APRIL 9, 1974, AS AMENDED ON MAY I, 1974, AND 

UNTIL HIS CLAIM IS AGAIN CLOSED. THtc: REFEREE, THEREFORE, SET ASIDE 

THE DETERMINATION ORDER AND REMAl''DED THE CLAIM TO THE FUND. 
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WHICH CONSISTED OF TEN CREDIT HOURS PER TERM. IN HIS PRESENT PROGRAM
CLAIMANT RECEIVES ONLY THREE HOURS OF SMALL ENGINE REPAIR, THE BALANCE
OF THE PROGRAM CONSISTS OF COURSES IN MATHEMATICS, STUDY SKILLS, BE
GINNING WELDING AND DEVELOPMENTAL READING.

Claimant again sought help from  r. hickman in august, 1975
AND WAS EVALUATED BY HIM ON SEPTEMBER 3 AND 4. A MARKED DETERIORA
TION IN CLAIMANT S EMOTIONAL STATUS SINCE FEBRUARY, 1 9 74 WAS FOUND.

DR. HICKMAN SAID CLAIMANT WAS CURRENTLY EXPERIENCING A MODERATELY
SEVERE TO SEVERE PSYCHOLOGICAL REACTION WITH RATHER EXTREME ANXIETY
AND DEPRESSION. HE REITERATED HIS OPINION THAT THE PERMANENCY OF
CLAIMANT1 S PSYCHOLOGICAL DISABILITY DEPENDED UPON A SUCCESSFUL VOCA
TIONAL REHABILITATION. HE QUESTIONED CLAIMANT'S SUCCESS IN HIS PRESENT

REHABILITATION PROGRAM BUT FELT IT MOST IMPORTANT THAT CLAIMANT GET
INTO SOME KIND OF TRAINING. HE SAID CLAIMANT WAS SERIOUSLY IN NEED OF
PSYCHOTHERAPY. DR. HICKMAN REFERRED CLAIMANT TO DR. PARSONS FOR A
NEUROLOGICAL EVALUATION HIS DIAGNOSIS WAS A CHRONIC LUMBAR STRAIN
WITH NO EVIDENCE OF NERVE ROOT COMPRESSION AND NO FURTHER NEUROLO
GICAL EVALUATION TREATMENT WAS RECOMMENDED. DR. MCKILLOP EVALUA
TED CLAIMANT FROM AN ORTHOPEDIC STANDPOINT AND FOUND A CONTINUING
CHRONIC LUMBOSACRAL STRAIN SYNDROME APPARENTLY BROUGHT ON BY THE
INDUSTRIAL ACCIDENT IN OCTOBER, 1 9 7 3 HE ALSO FOUND NO APPARENT EVI
DENCE OF NERVE ROOT COMPRESSION AND RECOMMENDED NO FURTHER ORTHO
PEDIC TREATMENT.

The referee foun that the evi ence was abun ant that prior

TO CLAIM CLOSURE CLAIMANT1 S PSYCHOLOGICAL PROBLEMS HAD BEEN SHOWN

TO BE DEFINITELY ATTRIBUTABLE TO HIS INJURY BUT WOULD NOT BE PERMA
NENT IF CLAIMANT COULD BE SUCCESSFULLY REHABILITATED A SINCERE
EFFORT AT REHABILITATION HAD FAILED THROUGH NO FAULT OF CLAIMANT.
THE PSYCHOLOGICAL REPORT FROM DR. HICKMAN IN SEPTEMBER, 1 9 7 5 INDI
CATES THAT CLAIMANT* S PSYCHOLOGICAL CONDITION HAD DETERIORATED SINCE

HE HAD EXAMINED HIM IN FEBRUARY, 1 9 74 AND CLAIMANT WAS IN SERIOUS
NEED OF PSYCHOTHERAPY WHILE BEING REHABILITATED.

The referee foun that claimant’s current rehabilitation pro

gram WAS OF LITTLE HELP TO CLAIMANT WHO DESIRES TO GET INTO A TRAIN
ING PROGRAM CONSISTING OF A FULL TIME SMALL ENGINE REPAIR COURSE.
ACTUALLY THE PRESENT PROGRAM GIVES CLAIMANT ONE THREE HOUR COURSE
IN SMALL ENGINE REPAIR, THE REST OF IT IS BASIC COURSES WHICH CLAIMANT
FEELS IS A WASTE OF TIME.

The referee conclu e that claimant, at the time of the hear

ing, STILL HAD NOT BEEN SUCCESSFULLY REHABILITATED AND STILL WAS
OBTAINING ONGOING PSYCHOLOGICAL TREATMENT. SHE FURTHER CONCLUDED
THAT A DISABLING CONDITION WHICH IS CAUSALLY RELATED TO AN INDUSTRIAL
ACCIDENT MUST BE EITHER TEMPORARY OR PERMANENT AND, IN THE PRESENT
CASE, FOUND, BASED UPON THE PSYCHOLOGICAL REPORTS IN EVIDENCE, THAT
CLAIMANT'S PSYCHOLOGICAL DISABILITY WAS NOT PERMANENT BUT WAS TEM

PORARY AND EXISTED PRIOR TO THE DETERMINATION ORDER AND CONTINUED
THEREAFTER TO THE EXTENT THAT CLAIMANT NEEDS PSYCHOLOGICAL TREATMENT
FOR HIS CONDITION WHICH IS ATTRIBUTABLE TO HIS INDUSTRIAL INJURY.

The REFEREE FOUND, BASED ON ALL THE EVIDENCE IN THE RECORD,

THAT THE CLAIM WAS PREMATURELY CLOSED AND CLAIMANT WAS NOT MEDI
CALLY STATIONARY BUT WAS ENTITLED TO COMPENSATION FOR TEMPORARY
TOTAL DISABILITY FROM THE DATE IT WAS TERMINATED BY THE DETERMINA
TION ORDER ISSUED ON APRIL 9, 1974, AS AMENDED ON MAY 1 , 1 9 7 4 , AND
UNTIL HIS CLAIM IS AGAIN CLOSED. THE REFEREE, THEREFORE, SET ASIDE
THE DETERMINATION ORDER AND REMANDED THE CLAIM TO THE FUND.
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BOARD, ON DE NOVO REVIEW, AFFIRMS THE REFEREE'S ORDER. 
THE PROGRAMS OFFERED TO CLAIMANT BORDER ON THE RIDICULOUS. 

CLAIMANT IS A PERSON WHO IS MAKING SINCERE AND SERIOUS EFFORTS TO 
SUCCESSFULLY ENTER AND COMPLETE A VOCATIONAL REHABILITATION PROGRAM 

IN THE FIELD OF SMALL ENGINE REPAIR, A FIELD IN WHICH HE FEELS HE CAN 

RE-ENTER ·rHE LABOR MARKET AS A GAINFULLY EMPLOYED WORKMAN. TO 
PROVIDE CLAIMANT WITH A PROGRAM OF ONE THREE HOUR COURSE IN SMALL 

ENGINE REPAIR AND THEN AUGMENT THIS WITH BASIC COURSES IN MATl-lEMATICS. 

STUDY SKILLS, BEGINNING WELDING AND DEVELOPMENTAL READING CERTAINLY 
WILL NOT RESULT IN A SUCCESSFUL REHABILITATION OF THIS CLAIMANT, 

THE EVIDENCE IS UNCONTRADICTED THAT CLAIMANT'S PSYCHOLOGICAL 
PROBLEMS ARE RELATED TO HIS INDUSTRIAL INJURY AND THAT ALTHOUGH THEY 
ARE TEMPORARY IN NATURE AT THE PRESENT TIME, UNLESS CLAIMANT IS 
SUCCESSFULLY VOCATIONALLY REHABILITATED IN_ THE VERY NEAR FUTURE THIS 

PSYCHOPATHOLOGY MAY VERY WELL BECC>ME PERMANENT Ai'/_D AS SUCH WOULD 
BE THE RESPONSIBIL ITV OF THE FUND. 

ORDER 

THE ORDER OF THE RE FE REE •. DATED MARCH 2 3, 1976, IS AFFIRMED 

CLAIMANT'S COUNSEL IS AWARDED AS A REASONABLE ATTORNEY FEE 
FOR HIS SERVICES IN CONNECTION WITH THIS.BOARD REVIEW THE SUM OF 

4 0 0 DOLLARS PAYABLE BY THE STATE ACCIDENT INSURANCE FUND 
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The board, o de  ovo review, affirms the referee" s order.
THE PROGRAMS OFFERED TO CLAIMANT BORDER ON THE RIDICULOUS.
CLAIMANT IS A PERSON WHO IS MAKING SINCERE AND SERIOUS EFFORTS TO
SUCCESSFULLY ENTER AND COMPLETE A  OCATIONAL REHABILITATION PROGRAM
IN THE FIELD OF SMALL ENGINE REPAIR, A FIELD IN WHICH HE FEELS HE CAN
RE-ENTER THE LABOR MARKET AS A GAINFULLY EMPLOYED WORKMAN. TO
PRO IDE CLAIMANT WITH A PROGRAM OF ONE THREE HOUR COURSE IN SMALL
ENGINE REPAIR AND THEN AUGMENT THIS WITH BASIC COURSES IN MATHEMATICS.
STUDY SKILLS, BEGINNING WELDING AND DE ELOPMENTAL READING CERTAINLY
WILL NOT RESULT IN A SUCCESSFUL REHABILITATION OF THIS CLAIMANT.

The evi ence is uncontra icte that claimant's psychological
PROBLEMS ARE RELATED TO HIS INDUSTRIAL INJURY AND THAT ALTHOUGH THEY
ARE TEMPORARY IN NATURE AT THE PRESENT TIME, UNLESS CLAIMANT IS
SUCCESSFULLY  OCATIONALLY REHABILITATED IN THE  ERY NEAR FUTURE THIS
PSYCHOPATHOLOGY MAY  ERY WELL BECOME PERMANENT AND AS SUCH WOULD
BE THE RESPONSIBILITY OF THE FUND.

ORDER
The ORDER OF THE REFEREE., DATED MARCH 2 3 , 1 9 7 6 , IS AFFIRMED

Claimant's counsel is awar e as a reasonable attorney fee

FOR HIS SER ICES IN CONNECTION WITH THIS BOARD RE IEW THE SUM OF
4 0 0 DOLLARS PAYABLE BY THE STATE ACCIDENT INSURANCE FUND
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Fall shown.on doctor's chart as fall at home: L. Lung----------
Female problems after fall: J. Edwards--------------------------
Fibromyositis: R, McCown ----------------------------------------Fight between two employees: P. McKee _________ ,;. ________________ _ 

"Going and coming rule" where on way home to lunch: K, Allen --
Headaches from strain: A. McManus -~----------------------------
Hearing loss denied: W. Short----------------------------------
Heart attack to millwright where high blood pressure: F. Foley -
Heart attack death three months after on-job fall: J. Brunick --
Heart attack: mechanic: R. Costello---------------------------
Heart claim: fell 25 feet to concrete - heart ruptured: 

B. Manning--------------------------------------------------
Hemorrhoids: J. St. John---~-----------------------------------
Hepatitis: R. Corbell------------------------------------------
Housekeeping services: J. Skophammer ---------------------------
Logger trimming trees at $25 per tree is contractor: W. Marcum -
Medical services unnecessary: A. Perez-------------------------
Multiple claims over knee injury: 1: Neilan--------------------
Multiple insurers point at each other: R. Shaw-----------------
Occupational disease - lead poisoning in welder: L. Remington --
Neck pain after back injury: V. McClain------------------------
Preacher had heart attack: G. Simon----------------------------
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Psychiatric condition is related: R. Koch----------------------
Psychological claim settled for $10,151: G. Linn---------------
Psychological disability: H. Scott-----------------------------
Pulmonary embolism: J. Childe~s --------------------------------
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Medical services unnecessary: A. Perez ---------------------------------------------- 85
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Occupational disease - lead poisoning in welder: L. Remington ---- 266
Neck pain after back injury: V. McClain ------------- ------------- --------------- 204
Preacher had heart attack: G. Simon --------------------------------------------------- 177
Proof of injury absent: J, Russ ---------------------------------------------------------- 5
Psychiatric condition is related: R. Koch -------------------------------------- .- 8
Psychological claim settled for $10,151: G. Linn------------- ------------- 254
Psychological disability: H. Scott ----------------------------------------------------- 305
Pulmonary embolism: J. Childers ----------------- ----------------------------------------- 123
Revised medical records suspect: B. Siewell ------------------------------------- 224
Settled for $6,500: C. Chaney -------------------------------------------------------------- 60
Settlement on denied claim basis: S. Packer ------------------------------------- 59
Settlement of $15,000 on 1968 injury: D. Grassl ------------------------------ 158
Ski instructor in ski contest: K. Hansen ------------------------------------------ 101
Ulcer claim allowed: D. Ward ---------------------------------------------------------------- 106
Unrelated medical opinion sufficient: A. Marker ------------------------------ 74
Vasomotor rhinitis: I. Harpole ------------------------------------------------------------ 130
Vocational rehabilitation injury: A. Wood ---------------------------------------- 245

COMPLIANCE

Partnership policy doesn't cover individual employees: R. Motta -- 206

MEDICAL SERVICES

Litigation report not compensable: J. Pledger -------------------------- ------ 209
Orthopedic mattress allowed: L. Flowers ------------------------------------------ 258
Unnecessary so payment denied: A. Perez ------------------------------------------- 85

NO ICE OF INJURY

Hearing claim 10 days late: R. Young-------------------------- ----------------------- 22
Knowledge of SAIF in defending one claim applied to other claim:

F. Miles------------------------------------------- ------------------------------------------- 168
Late filing: H. Lewis------------- ----------------------------- --------------- ---------------- 41
Prejudice not.shown: R. Costello --------------------------------------------------------- 160
Slowly developing syndrome: K. Maier ------------------------------------------------- 108
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DISEASE 

Allergy to clothes: V. Grover----------------------------------- 7 
Moss allergy: J. Seibert---------------------------------------- 3 

OWN MOTION JURISDICTION 

Aggravation of 1965 arm claim allowed: L. Carpenter------------- 131 
Back surgery on 1961 claim: R. Bennett-------------------------- 132 
Denied: J. Brenchley----------------------------------~--------- 12 
Determination: R. Gerlitz --------------------------------------- 6 
Determination: G. Graves---------------------------------------- 10 
Determination: W. Grossnickle----------------------------------- 11 
Determination: 
Determination: 
Determination: 
Determination: 
Determination: 
Determination: 
Determination: 
Determination: 
Determination: 
Determination: 
Determination: 
Determination: 
Determination: 
Determination: 
Determination: 
Determination: 
Determination: 

F. Ross-----------------------------------------
M. Barackman ------------------------------------
C. Peck------------------------------------------
J. Keif -----------------------------------------
E. Seitz-----------------------------------------
D. Marinelle -------------------------------------
E. Reynolds-------------------------------------
L. Beman-----------------------------------------
1. Guyer----------------------------------------
M. Freed----------------------------------------
A. Brugato --------------------------------------
K. Kutsev ----------------------------------------
1. Kovach----------------------------------------
R. Collins--------------------------------------
R. Collins - ------------------------------------
R. Burns-----------------------------------------
0. Rush -- ---------------------------------------

12 
15 
23 
41 
45 
88 
94 

109 
160 
183 
184 
190 
191 
195 
217 
229 
239 

Determination: G. Phelan--------------------------------------- 251 
Determination: K. Black----------------------------------------- 264 
Determination: V. Foster---------------------------------------- 270 
Determination: A. Phillips-------------------------------------- 279 
Determination: C. Chambers-------------------------------------- 287 
Dismissed for want of prosecution: R. Cheney-------------------- 32 
Medical allowed: G. Reynolds------------------------------------ 249 
Nothing except ORS 656.245: D. Croy----------------------------- 6 
Relief denied after hearing: P. Petite-------------------------- 302 
Remanded for hearing on 1955 injury: R. Olson------------------- 31 
Remanded for hearing: A. Kephart-------------------------------- 173 
Remanded for hearing: W. Patterson------------------------------ 222 
Remanded for hearing: R. Wilson--------------------------------- 269 
Reopened voluntarily after some delay: C. Hacking--------------- 139 
Reopened where employer doesn't respond: D. Tofflemire---------- 140 
Reopened on 1969 claim: V. Schnell ------------------------------ 252 
Reopened on 1966 claim: J. Bleth -------------------------------- 253 
Reopening denied: K. McRay -------------------------------------- 14 
Reopening denied on 1932 amputation but medical accepted: 

G. Spear----------------------------------------------------- 254 
Reopening refused on 1962 injury: E. Grogan--------------------- 128 
Settled for $8,800: E. Aniszewski ------------------------------- 24 
Settled for $500: L. Jacobson----------------------------------- 26 
Stay of compensation pending appeal not available: L. Kellogg --- 87 
Time loss paid for pain clinic: W. Grossnickle------------------ 250 
Voluntary reopening: H. Schelske -------------------------------- 51 
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OCCUPA IONAL DISEASE

Allergy to clothes: V. Grover -------------------------------------------------------------- 7
Moss allergy: J. Seibert ----------------------------------------------------------------------- 3

OWN MO ION JURISDIC ION

Aggravation of 1965 arm claim allowed: L. Carpenter ---------------------- 131
Back surgery on 1961 claim: R. Bennett ---------------------------------------------- 132
Denied: J. Brenchley -------------------------------------------------------------- ---------------- 12
Determination: R. Gerlitz -------------------------------------------------------------------- 6
Determination: G. Graves ---------------------------------------------------------------------- 10
Determination: W. Grossnickle ------------------------------------------------------------- 11
Determination: F. Ross -------------------------------------------------------------------------- 12
Determination: M. Barackman ----------------------------------------------------------------- 15
Determination: C. Peck -------------------------------------------------------------------------- 23
Determination: J. Keif -------------------------------------------------------------------------- 41
De termination: E. Seitz ------------------------------------------------------------------------ 45
Determination: D. Marinelle ---------------------------------------------------;------------- 88
Determination: E. Reynolds ------------------------------------------------------------------- 94
Determination: L. Beman ------------------------------------------------------------------------ 109
Determination: I. Guyer ------------------------------------------------------------------------ 160
Determination: M. Freed ---------------------------------------------- 183
Determination: A. Brugato --------------------------------------------------------------------- 184
Determination: K. Kutsev ----------------------------------------------------------------------- 190
Determination:  . Kovach ---------------------------------------------------------------------- 191
Determination: R. Collins --------------------------------------------------------------------- 195
Determination: R. Collins ------------------------------------------------------------------- 217
Determination: R. Burns ------------------------------------------------------------------------ 229
Determination: D. Rush --------------------------------------------------------------------------- 239
Determination: G. Phelan ------------------------ .---------------------------------------------- 251
Determination: K. Black ------------------------------------------------------------------------ 264
Determination: V. Foster ---------------------------------------------------------------------- 270
Determination: A. Phillips ------------------------------------------------------------------- 279
Determination: C. Chambers ------------------------------------------------------------------- 287
Dismissed for want of prosecution: R. Cheney----------------------------------- 32
Medical allowed: G. Reynolds ---------------------------------------------------------------- 249
Nothing except ORS 656.245: D. Croy --------------------------------------------------- 6
Relief denied after hearing: P. Petite ---------------------------------------------- 302
Remanded for hearing on 1955 injury: R. Olson--------------------------------- 31
Remanded for hearing: A. Kephart ---------------------------------------------------------- 173
Remanded for hearing: W. Patterson ------------------------------------------------------ 222
Remanded for hearing: R. Wilson--------------- 269
Reopened voluntarily after some delay: C. Hacking -------------------------- 139
Reopened where employer doesn't respond: D.  offlemire ----------------- 140
Reopened on 1969 claim: V. Schnell ----------------------------------------------------- 252
Reopened on 1966 claim: J. Bleth--------------------------------------------------------- 253
Reopening denied: K. McRay ----------------------------------------------------------------------- 14
Reopening denied on 1932 amputation but medical accepted:

G. Spear ----------------------------------------------------------------------------------------------- 254
Reopening refused on 1962 injury: E. Grogan ------------------------------------- 128
Settled for $8,800: E. Aniszewski ------------------------------------------------------- 24
Settled for $500: L. Jacobson -------------------------------------------------------------- 26
Stay of compensation pending appeal not available: L. Kellogg ---- 87
 ime loss paid for pain clinic: W. Grossnickle ------------------------------- 250
Voluntary reopening: H. Schelske ------------------------------------------------------------ 51
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PENALTIES AND FEES 

Denied claim--penalty even though denial affirmed: K. Hansen---
Double penalty but no penalty on penalties: W. Wisherd ---------
Employer refused to forward aggravation claim to insurer - may 

be expensive: F. Miles--------------------------------------
Fee of $100 on $61.35 claim: D. Skidmore-----------------------
Fee by supplemental order: C. Peck-----------------------------
Fee of $600 on $50 case somewhat high: M. Hopkins--------------
Fee of $300 for review: R. Motta--------------------------------
Fee where file not sent to C. & E. but time loss stopped: 

101 
125 

168 
43 
58 

169 
228 

M. 0 1Malley -----------·-------------------------------------- 277 
Fee of $1900 where time loss stopped because claimant moved to 

Czechoslovakia: A. Bilovsky --------------------------------- 281 
Fee denied on review where don't file brief: W. Young----------- 295 
Fees of $3,350 set by circuit judge: R. Milton------------------ 221 
Medical need not be paid pending appeal: D. Ward---------------- 248 
None on denial after determination: S. Anderson----------------- 110 
Penalties on penalties denied: L. Anderson---------------------- 116 
Penalty for delayed denial: J. Childers------------------------- 123 
Penalty denied where delay partly fault of claimant and his 

doctor and lawyer: F. Smith--------------------------------- 52 
Penalty denied where late filing of 801: V. Ritter-------------- 181 
Procedure unusual: L. Anderson---------------------------------- 119 
Refusal to pay pending appeal: F. Smith------------------------- 90 
Reopening delayed: D. McMullen---------------------------------- 13 

PERMANENT PARTIAL DISABILITY 

(1) Arm and Shoulder 
(2) Back - Lumbar and Dorsal 
(3) Foot 
(4) Forearm 
(5) Hand 
(6) Leg 
(7) Neck and Head 
(8) Unclassified 

(1) ARM ANO SHOULDER 

Arm: 30% for poor grip and lack of extension: K. Steinke------- 268 
Arm: 65% where determination reduced: T. Bulthuis -------------- 100 
Shoulder: 15% unscheduled: E. Newman--------------------------- 49 
Shoulder: 20% where return to work: R. Pliska------------------ 259 
Shoulder: 25% on reduction from 50%: N. Roley------------------ 165 
Shoulder: 35% where most disabilities are not related: 

H. Pointer 155 

(2) BACK 

Back: None on second determination: J, Addie-------------------- 34 
Back: None affirmed: J. Grue ------------------------------------ 99 
Back: None for aversion to work: D, Anton----------------------- 260 
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PENAL IES AND FEES

Denied claim--penalty even though denial affirmed: K. Hansen 101
Double penalty but no penalty on penalties: W. Wisherd 125
Employer refused to forward aggravation claim to insurer may

be expensive: F. Miles 168
Fee of $100 on $61.35 claim: D. Skidmore 43
Fee by supplemental order: C. Peck 58
Fee of $600 on $50 case somewhat high:M. Hopkins 169
Fee of $300 for review: R. Motta 228
Fee where file not sent to C. & E. but time loss stopped:

M. O’Malley : 277
Fee of $1900 where time loss stopped because claimant moved to

Czechoslovakia: A. Bilovsky 281
Fee denied on review where don't file brief: W. Young 295
Fees of $3,350 set by circuit judge: R. Milton 221
Medical need not be paid pending appeal: D. Ward 248
None on denial after determination: S. Anderson 110
Penalties on penalties denied: L. Anderson 116
Penalty for delayed denial: J. Childers 123
Penalty denied where delay partly fault of claimant and his

doctor and lawyer: F. Smith 52
Penalty denied where late filing of 801: V. Ritter 181
Procedure unusual: L. Anderson 119
Refusal to pay pending appeal: F. Smith 90
Reopening delayed: D. McMullen 13

PERMANEN PAR IAL DISABILI Y

(1) Arm and Shoulder
(2) Back Lumbar and Dorsal
(3) Foot
(4) Forearm
(5) Hand
(6) Leg
(7) Neck and Head
(8) Unclassified

(l) ARM AND SHOULDER

Arm: 3070 for poor grip and lack of extension: K. Steinke 268
Arm: 65% where determination reduced:  . Bulthuis 100
Shoulder: 15% unscheduled: E. Newman 49
Shoulder: 20% where return to work: R. Pliska 259
Shoulder: 257, on reduction from 507,: N. Roley 165
Shoulder: 357, where most disabilities are not related:

H. Pointer 155

(2) BACK

Back: None on second determination: J. Addie 34
Back: None affirmed: J. Grue 99
Back: None for aversion to work: D. Anton 260
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Back: 5% affirmed for exaggerated testimony: R. Chamberlain---- 261 
Back: 5% after surgery: F, Reinholz ---------------------------- 303 
Back: 10% for strain: R. Seymour------------------------------- 91 
Back: 10% for "minimal" disability: R. Lutz -------------------- 128 
Back and leg: 10% and 10% where avoid bending or twisting: 

D. Duveneck ~-----------------------------------~------------- 148 
Back: 10% where want total: N. Hollis-------------------------- 163 
Back: 10% where can't return to former work: S. Espy----------- 234 
Back: 15% on reduction from 3 I. Williams------------------- 98 
Back: 20% where refuse surgery: R. Bingaman-----~-------------- 2 

Back: 20% affirmed: D. Watson---------------------------------- 42 
Back: 20% for mild residuals where good retraining: M. Bixell -- 152 
Back: 20% for minimal disability where can't return to job: 

R, Lewis----------------------------------------------------- 176 
Back: 20% where want total disability: E. Kitts---------------- 213 
Back: 20% affirmed: C, King------------------------------------ 218 
Back: 25% from 50% where demanded total: G. Orman-------------- 189 
Back: 30% for medical basket case: M. Young-------------------- 50 
Back and leg: 30% and 35% on reduction: M. Caldwell ------------ 61 
Back: 30%', where haven't looked for work: L. Smith -------------- 103 
Back: 40% for moderate disability where want total: R. Burns --- 200 
Back: 45% where many unrelated problems: M. Nacoste ------------ 166 
Back: 50% reduced to 15%: E. Archer---------------------------- 1 
Back: 50% increased from 10% where want total: ~. Johnson------ 113 
Back: 50% to illiterate who cannot return to work: V. Gray----- 194 
Back: SOl where can be retrained: J, Stogsdill----------------- 240 
Back: 65% wh~re want total: J. Tabor--------------------------- 122 
Back: 65% settlement: W. Patton-------------------------------- 173 
Back: 65% for lack of motivation and functional overlay: 

D. McIntosh-------------------------------------------------- 205 
Back: 65% on increase from 15% after total reversed: M. Carrico- 297 
Back: 70% where-want total: R. Longhofer----------------------- 4 
Back: 70% down from total: C, VanMeter ------------------------- 192 
Back and leg: 70% and 30% after fusion: B. Broderick----------- 199 
Back: 75% where want total on increase from 10%: W. Ross------- 134 
Back: 75% reduced to 50% on SAIF appeal: C. Williams ----------- 223 
Back and leg: 80% and 20% where want total: J. Hanlon---------- 47 
Back and leg: 80% and 60% in lieu of total disability: C. Friend 187 
Back: 85% on stipulation: B. Kuhl------------------------------ 272 

(3) FOOT 

Foot: 50% reversed and reduced to 25%: J. Walsworth------------ 21 

(4) FOREARM 

Forearm: Various for wrist problems: H. Weaver----------------- 198 
Forearm: 10% affirmed for finger injuries: J. Franklin--------- 64 
Forearm: 10% where refuse joint injection: C. Butterfield------ 148 
Forearm: 60% affirmed for wrist: J, Pledger--------------------- 209 

(5) HAND 

Hand: 15% affirmed: I, Larson---------------------------------- 95 
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Back: 5%, affirmed for exaggerated testimony: R.Chamberlain -------- 261
Back: 5%, after surgery: F. Reinholz-------------------------------------------------- 303
Back: 10% for strain: R. Seymour------------------------------------------------------- 91
Back: 10%. for "minimal" disability: R. Lutz----------------------------------- 128
Back and leg: 10% and 10% where avoid bending or twisting:

D. Duveneck ----------------------------------------------------- 19-8
Back: 10% where want total: N. Hollis ---------------------------------------------- 163
Back: 10% where can't return to former work: S. Espy------------------- 234
Back: 15%, on reduction from 35%: I. Williams --------------------------------- 98
Back: 20% where refuse surgery: R. Bingaman --------- 2
Back: 20% affirmed: D. Watson------------------------------------------------------------ 42
Back: 20% for mild residuals where good retraining: M. Bixell -- 152
Back: 20%, for minimal disability where can't return to job:

R. Lewis ----------------------------------------------------------------------------------------------- 176
Back: 20%> where want total disability: E. Kitts ---------------------------- 213
Back: 20%. affirmed: C. King ---------------------------------------------------------------- 218
Back: 25%. from 50%. where demanded total: G. Orman------------------------ 189
Back: 30%. for medical basket case: M. Young----------------------------------- 50
Back and leg: 30%. and 35%, on reduction: M. Caldwell -------------------- 61
Back: 30%. where haven't looked for work: L. Smith------------------------ 103
Back: 40% for moderate disability where want total: R. Burns ---- 200
Back: 45%, where many unrelated problems: M. Nacoste --------------------- 166
Back: 50%. reduced to 15%.: E. Archer-------------------------------------------------- 1
Back: 50%. increased from 10%. where want total: V-. Johnson---------- 113
Back: 50%, to illiterate who cannot return to work: V. Gray -------- 194
Back: 50%. where can be retrained: J. Stogsdill ------------------------------ 240
Back: 65% where want total,: J.  abor------------------------------------------------ 122
Back: 65%. settlement: W. Patton--------------------------------------------------------- 173
Back: 65%, for lack of motivation and functional overlay:

D. McIntosh----------------------------------------------------------------------------------------- 205
Back: 65%, on increase from 15% after totalreversed: M. Carrico- 297
Back: 70%, where want total: R. Longhofer----------------------------------------- 4
Back: 70%. down from total: C. VanMeter -------------------------------------------- 192
Back and leg: 70%, and 30%. after fusion: B. Broderick ------------------- 199
Back: 75%, where want total on increase from 10%.: W. Ross------------ 134
Back: 75%, reduced to 50%. on SAIF appeal: C. Williams ------------------- 223
Back and leg: 80%, and 20%. where want total: J. Hanlon------------------- 47
Back and leg: 80%, and 60%, in lieu of total disability:C. Friend 187
Back: 85%, on stipulation: B. Kuhl --------------------------------------------- 272

(3) FOO 

Foot: 50%, reversed and reduced to 25%.: J.Walsworth----------------------- 21

(4) FOREARM

Forearm: Various for wrist problems: H. Weaver ------------------------------ 198
Forearm: 10%affirmed for finger injuries: J. Franklin -------------- 64
Forearm: 10%.where refuse joint injection:C. Butterfield ------------- 148
Forearm: 60%,affirmed for wrist: J. Pledger --------------------------- 209

(5) HAND

Hand: 15%. affirmed: I. Larson------------------------------------------------------------ 95
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(6) LEG 

Leg: 
Leg: 
Leg: 
Leg: 
Leg: 
Leg: 
Leg: 
Leg: 

10% on reduction where claimant appealed: R. Burns--------
1 for knee: R. Vessela ---- -----------------------------
15% after cut: L. Fraser----------------------------------
20% for hip: I. Sawyer------------------------------------
25% and 15% for knees: C. Rash-----------------------------
35% for knee: P. Glaser-----------------------------------
50% for weak knee: R. Hoffstot----------------------------
75% for knee: 0. Flowers----------------------------------

( 7) NECK AND HEAD 

200 
105 
136 
267 
186 

35 
9 

293 

Neck: 25% where should avoid lifting: S. Hasey ----------------- 112 

(8) UNCLASSIFIED 

Asthma: None affirmed: B. Hamlin------------------------------
Eye: 100% on increase: W. Smith-------------------------------
Eye: Nothing after injury which can be corrected with glasses: 

M. Russell ---------------------------------------------------
Eye: Unscheduled award not proper: R. Minton-------------------
Hearing loss: 19% on reduction from 60%: A. Needham-----------
Heart attack: 75% where breathing problem: H. Karns-----------
Jaw and throat: SO% where can't eat, talk, or drink well: 

M. Erickson--------------------------------------------------
Pelvis: 10% for fracture: G. llixson ----------------------------

PROCEDURE 

Amended order: C. Friend---------------------------------------
Annulment results in getting benefits restored: L. Aselson -----
Attempt to overturn disputed claim settlement refused: A. Seeber
Beginning date of total disability explained: M. Floyd---------
Closing order was legal: C. King-------------------------------
Defective denial: D. Ward--------------------------------------
Denial may be made at any time: S. Anderson--------------------
Good cause for late request: D. Christian----------------------
Grounds for appeal need not be stated: R. Smith----------------
Hearing officer may withdraw opinion before appeal or 30 days: 

J. Holder----------------------------------------------------
Late request for hearing dismissed: A. VanBlokland -------------
Motion for paying agency without merit: L. Neilan--------------
Order corrected: W. Scheese ------------------------------------
Order corrected: R. Bennett------------------------------------
Order corrected: S. Larsen----·--------------------------------
Order clarified: A. Wood---------------------------------------
Order corrected: D. Ward---------------------------------------
Paying agent designated: W. Puzio------------------------------
Payments must continue even if claimant leaves country: 

A. Bilovsky --------------------------------------------------
Reconsideration denied: C. VanMeter ----------------------------
Reduction on claimant's appeal: R. Burns------=----------------
Remand for consideration of extra ·medical: G. Kelly------------
Remand for more evidence denied: M. Canady----------------------
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38 
89 

104 
242 
80 

254 

294 
202 

265 
1 78 

92 
211 
218 
106 
110 
179 
43 

159 
133 
195 
154 
244 
256 
269 
281 
242 

281 
253 
200 
86 

194 

(6) LEG

Leg: 10% on reduction where claimantappealed: R. Burns ------------- 200
Leg: 15%. for knee: R. Vessela------ ----------------------------------------------------- 105
Leg: 15% after cut: L. Fraser------------------------------------------------------------ 136
Leg: 20% for hip: I. Sawyer---------------------------------------------------------------- 267
Leg: 25% and 15% for knees: C. Rash---------------------------------------------------- 186
Leg: 357. for knee: P. Glaser -------------------------------------------------------------- 35
Leg: 50% for weak knee: R. Hoffstot -------------------------------------------------- 0
Leg: 757. for knee: 0. Flowers ------------------------------------------------------------ 293

(7) NECK AND HEAD

Neck: 257. where should avoid lifting: S. Hasey ------------------------------ 112

(8) UNCLASSIFIED

Asthma: None affirmed: B. Hamlin ------------------------------------------------------- 38
Eye: 1007> on increase: W. Smith--------------------------------------------------------- 89
Eye: Nothing after injury which can be corrected with glasses:

M. Russell ------------------------------------------------------------------------------------------- 104
Eye: Unscheduled award not proper: R. Minton ----------------------------------- 242
Hearing loss: 197. on reduction from 607.: A. Needham-------------------- 80
Heart attack: 757. where breathing problem: H. Karns --------------------- 254
Jaw and throat: '507. where can't eat, talk, or drink well:

M. Erickson----------------------------------------------------------------------------------------- 294
Pelvis: 107. for fracture: G. Hixson-------------------------------------------------- 202

PROCEDURE

Amended order: C. Friend ----------------------------------------------------------------------- 265
Annulment results in getting benefits restored: L. Aselson ---------- 178
Attempt to overturn disputed claim settlement refused: A. Seeber- 92
Beginning date of total disability explained: M. Floyd ----------------- 211
Closing order was legal: C. King--------------------------------------------------------- 218
Defective denial: D. Ward --------------------------------------------------------------------- 106
Denial may be made at any time: S. Anderson------------------------------------- 110
Good cause for late request: D. Christian---------------------------------------- 179
Grounds for appeal need not be stated: R. Smith------------------------------ 43
Hearing officer may withdraw opinion before appeal or 30 days:

J. Holder----------- :-------------------------------------------------------------------------------- 159’
Late request for hearing dismissed: A. VanBlokland ------------------------ 133
Motion for paying agency without merit: L. Neilan----------- 195
Order corrected: W. Scheese ------------------------------------------------------------------- 154
Order corrected: R. Bennett ------------------------------------------------------------------- 244
Order corrected: S. Larsen------- ■-------------------------------------- -------------------- 256
Order clarified: A. Wood ------------------------------------------------------------------------ 269
Order corrected: D. Ward -------------------------- 281
Paying agent designated: W. Puzio ------------------------------------------------------- 242
Payments must continue even if claimant leaves country:

A. Bilovsky----------------------------------------------------------------------------------------- 281
Reconsideration denied: C. VanMeter-------------------------- 253
Reduction on claimant's appeal: R. Burns ----------------------------------------- 200
Remand for consideration of extra medical: G. Kelly ----------------------- 86
Remand for more evidence denied: M. Canady---------------------------------------- 194
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Remanded for consideration of medicals: M. Salloum-------------
SAIF can't win by proving problem related to another claim which 

also insured: F. Miles-------------------------------------
Settlement not set aside: J. McBride---------------------------
Stay of compensation not available: L. Kellogg-----------------
Unilateral offset allowed on claim closure: R. Vessela ----------

REQUEST FOR REVIEW 

225 

168 
218 

87 
105 

Dismissed as late: H. White------------------------------------- 89 
Dismissed as late: D. Bassford---------------------------------
Dismissed for lack of service: E. Keech------------------------
Dismissed for lack of service: D. Harding----------------------
Dismissed for late request: W. Casey---------------------------
Muddled up hy attorney: D. Harding-----------------------------
Withdrawn: C. Slack---------------------------------------------
Withdrawn: E. 
Withdrawn: R. 
Withdrawn: C. 
Withdrawn: E. 
Withdrawn: E. 
Withdrawn: D. 
Withdrawn: J. 
Withdrawn: F. 
Wi thdra,-m: G. 

Yost ----------------------------------------------
Hendrickson---------------------------------------
LaHaie -------------------------------------------
Overall-------------------------------------------
Driesel ------------------------------------------
Jordan--------------------------------------------
Hunt ---------------------------------------------
Smith---------------------------------------------
Carrothers 

SECOND INJURY FUND 

141 
244 
2 51 
2 71 
196 

19 
23 

113 
130 
156 
l 71 
171 
265 
281 
299 

Dismissed: M. Simms--------------------------------------------- 88 
Nursing home gets 35% relief: G. Stoppleworth ------------------- 158 
Relief denied wherE no prior knowledge on injury: R. Peterson --- 65 

TEMPORARY TOTAL DISABILITY 

Additional allowed: C. King------------------------------------- 218 
Computation where moonlighting: D. Hari ------------------------- 284 
Reopened where psychological problems: H. Scott----------------- 305 
Reopening order reversed: J. Guilliams-------------------------- 121 
Required even if claimant leaves country: A. Bilovsky ----------- 281 

TOTAL DISAB[LITY 

Affirmed on SA[F appeal: D. Beverage---------------------------- 230 
Beginning time for payments is date last medically stationary: 

W. Scheese --------------------------------------------------- 96 
Board allowed for pain: P. Mowry-------------------------------- 68 
Denied where works around farm: J. Hanlon----------------------- 47 
Denied for medical basket case: M. Young------------------------ 50 
Determination reversed and reduced to SO%: C. Miller------------ 27 
Electrical shock causes brain damage: M. Shortridge------------- 17 
Fusion on logger: R. Shelton------------------------------------ 44 
Logger allergic to moss: J. Seibert----------------------------- 3 
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Remanded for consideration of medicals: M. Salloum 225
SAIF can't win by proving problem related to another claim which

also insured: F. Miles 168
Settlement not set aside: J. McBride 218
Stay of compensation not available: L. Kellogg 87
Unilateral offset allowed on claim closure: R. Vessela 105

REQUES FOR REVIEW

Dismissed as late: H. White 89
Dismissed as late: D. Bassford 141
Dismissed for lack of service: E. Keech 244
Dismissed for lack of service: D. Harding 251
Dismissed for late request: W. Casey 271
Muddled up by attorney: D. Harding 196
Withdrawn: C. Slack 19
Withdrawn: E. Yost 23
Withdrawn: R. Hendrickson 113
Withdrawn: C. LaHaie 130
Withdrawn: E. Overall 156
Withdrawn: E. Driesel 171
Withdrawn: D. Jordan 171
Withdrawn: J. Hunt 265
Withdrawn: F. Smith 281
Withdrawn: G. Carrothers 299

SECOND INJURY FUND

Dismissed: M. Simms 88
Nursing home gets 35% relief: G. Stoppleworth 158
Relief denied where no prior knowledge on injury: R. Peterson 65

 EMPORARY  O AL DISABILI Y

Additional allowed: C.King 218
Computation where moonlighting: D. Hari 284
Reopened where psychological problems: H. Scott 305
Reopening order reversed:J. Guilliams 121
Required even if claimant leaves country: A. Bilovsky 281

 O AL DISABILI Y

Affirmed on SAIF appeal: D. Beverage 230
Beginning time for payments is date last medically stationary:

W. Scheese 96
Board allowed for pain: P. Mowry 68
Denied where works around farm: J. Hanlon 47
Denied for medical basket case: M. Young 50
Determination reversed and reduced to 50%: C. Miller 27
Electrical shock causes brain damage: M. Shortridge 17
Fusion on logger: R. Shelton 44
Logger allergic to moss: J. Seibert 3
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Odd-lot total: L. White----------------------------------------
Odd-lot total logger: R. Ross----------------------------------
Payments should be figured from date of determination unless order 

says otherwise: M. Floyd-----------------------------------

Reduced to 30%: V. Briggs --------------------------------------
Reduced to 75%: M. Jackson--------------------------------------
Reversal - 70% allowed: C. VanMeter ----------------------------
Reversed and reduced to 20%: G. Johnson------------------------
Reversed and reopened for futher care: D. Pratt-----------------
Reversed: C. Friend---------------------------------------------
Reversed and reduced to 60%: S. Larsen-------------------------
Reversed and 55% reinstated: J. Middleton-----------------------
Reversed where 

have done: 
Stipulation on 

employer offered job to claimant which she could 
M. Carrico---------------------------------------

1967 injury: R. Plymale--------------------------

VOCATIONAL REHABILITATION 

182 
289 

211 
167 
232 
192 

77 
79 

187 
203 
273 

297 
53 

Application procedur irregular: G. Ellis----------------------- 263 
Denied where could work some jobs: T. Brady--------------------- 150 
Denied to ~aitress: S. Espy-----------------------~------------- 234 
Fifty per cent award set aside: J. Crook------------------------ 175 
lnjury during retraining: A. Wood------------------------------- 245 
Messed-up procedure: B. Moo~c ----------------------------------- 299 
Rehabilitation denied: N. Evenson------------------------------- 197 
Remand ordered: L. Anderson------------------------------------- 116 
Remanded for vocational rehabilitation: M. Meacham-------------- 72 
Secretary who can't type not handicapped: S. Ott---------------- 141 
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Odd-lot total: L. White ------------------------------------------------------------------------- 1-82
Odd-lot total logger: R. Ross -------------------------------------------------------------- 289
Payments should be figured from date of determination unless order

says otherwise: M. Floyd ---------------------------------------------------------------- 211
Reduced to 30%: V. Briggs --------------------------------------------------------------------- 167
Reduced to 75%: M. Jackson ------------------------------------------------------------------- 232
Reversal - 70% allowed: C. VanMeter --------------------------------------------------- 192
Reversed and reduced to 20%: G. Johnson --------------------------------------------- 77
Reversed and reopened for futhercare: D. Pratt ------------------------------ 79
Reversed: C. Friend -------------------------------------------------------------------------------- 187
Reversed and reduced to 60%: S. Larsen ----------------------------------------------- 203
Reversed and 55%. reinstated: J. Middleton ----------------------------------------- 273
Reversed where employer offered job to claimant which she could

have done: M. Carrico --------------------------------------------------------------------- 297
Stipulation on 1967 injury: R. Plymale ---------------------------------------------- 53

VOCA IONAL REHABILI A ION

Application procedure irregular: G. Ellis ---------------------------------------- 263
Denied where could work some jobs:  . Brady ------------------------------------- 150
Denied to waitress: S. Espy------------------------------------------------------------ ----- 234
Fifty per cent award set aside: J. Crook ---------------:-------------------------- 175
Injury during retraining: A. Wood ------------------------------------------------------- 245
Messed-up procedure: B. Moor-e-------------------------------------------------------------- 299
Rehabilitation denied: N. Evenson ------------------------------------------------------- 197
Remand ordered: L. Anderson ------------------------------------------------------------------ 116
Remanded for vocational rehabilitation: M. Meacham ------------------------ 72
Secretary who can't type not handicapped: S. Ott ---------------------------- 141
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ALPHABETICAL INDEX 

NAME 

ADDIE, JACK H. 
ALLEN, KENNETH 

AMENT, JAMES 
ANDERSEN, RAYMOND 

ANDERSON, LUTHER, JR. 

ANDERSON, LUTHER 

ANDERSON, SHARON L 0 

ANI SZEWSKI, EUGENE 

ANTON, DAVID 
ARCHER, EDITH 
ASELSON, LORN 

BARACKMAN, MIL FORD o. 
BASSFORD, DONNA 

BEMAN, LAWRENCE 0 0 

BENNETT, ROBERT B. 

BENNETT, ROBERT B. 

BEVERAGE• DALE 
BILOVSKY, ALADAR 

BINETTE, KAY 
BINGAMAN, RICKY 

BIXELL, MARSHALL R. 

BLACK, KADI 
BLETH, JAMES 

BRADY, THOMAS 

BRENCHLEY, JESSE L. 

BRIGGS, VERA M 0 

BRODERICK, BEVERLY 

BRUGATO, ANTHONY 

BRUNICK, JOSE PH 

BULTHUIS, THOMAS 

BURNS, ROBERT 

BURNS, ROY C. 
BUTTERFIELD, CLARA 

CALDWELL, MERLE 
CANADY, MAJOR 
CANBY CARE CENTER 

CARPENTER, LEO D. 

CARRICO, MAUDEEN 

CARROTHERS, GERALDINE L. 

CASEY, WILLIAM 

CHAMBERLAIN, RONALD 

CHAMBERS, CHARLES F • 

CHANEY, CHARLES C 0 

CHENEY, ROBERT 
CHILDERS, JOHN 
CHRISTIAN, DONALD 

COLLINS, R 0 B. 
COLLINS, R 0 B 0 

COOPER, WILLIE 

CORBELL, ROBERT 

COSTELLO, ROSS 
{COX) PHYLLIS GLASER 
CROOK, JAMES 
CROY, DELMORE 

VOLUME I 8 

WCB CASE NUMBER 

7 5 -z 5 1 3 
7 5 -3 7 4 2 

7 5 -4 7 5 0 

7 5 -4 9 3 3 

7 5 -z 7 6 0 

7 6 -4 7 7 
7 5 -2 1 9 0 
7 5 -3 6 1 5 
7 6 -2 1 1 
7 5 -2 3 t 2 
7 6 -1' 9 5 

7 4 -.1 6 2 8 
7 6 -2 9 
SAIF CLAIM N0 0 PC 175492 

CLAIM NO, C67227 1 B150256 

CLAIM NO. C67227, A948722 

7 5 -3 1 3 3 
7 5 -5 4 2 3 

7 5 -4 7 0 1 

7 5 -2 4 3 2 

7 5 -5 5 1 8 

SAIF CLAIM NO. YC 212448 
CLAIM NOS. OSX-008027 1 

7 5 1 -C-5 1 1 , 4 4 4 

7 5 -2 7 3 0 
CLAIM NO. B 143406 
7 5 -2 4 0 7 

7 5 -2 1 0 
CLAIM NO. FB 9 191 8 

7 5 -2 3 8 3 

7 5 ~4 3 2 3 -E 

75-1310 

CLAIM NO. FC 5 1 8 2 3 
7 5 -4 5 2 0 

7 5 -1 7 6 7 AND 7 5 -1 7 6 8 
7 6 -9 6 4 

7 5 -4 2 5 5 -SI 
SAIF CLAIM NO, ZB 141617 

7 6 -2 1 3 

7 5 -4 1 0 3 
7 4 -3 0 3 2 

7 5 -4 1 5 1 

CLAIM NO, ZC 261233 

7 4 -4 1 7 4 

Cl-AIM N0 0 OSX-005891 
7 5 -1 4 7 0 

75-1870 

SAIF CLAIM NO. RC 5 2 44 7 

SAIF CLAIM NO. RC 52447 

7 6 -4 7 
7 4 -3 2 2 I 

75 -1 932 

7 5 -2 8 71 
75-4676 
7 5 -3 4 8 7 

-3 1 7 -

PAGE 

3 4 
3 2 

2 1 0 

1 2 7 

1 1 6 
1 1 9 
1 1 0 

24 
260 

1 
1 7 8 

I 5 
1 4 1 
1 0 9 

1 3 2 

244 

2 3 0 
2 8 1 

6 1 
2 

1 5 2 

264 

2 5 3 

1 5 0 

1 2 
1 6 7 

1 9 9 
1 8 4 

1 4 9 
1 0 0 

200 

229 
1 4 8 

6 1 
194 
1 5 8 
1 3 1 
297 
299 

2 7 1 
2 6 1 

287 

60 

32 
1 2 3 
1 7 9 

I 9 5 
2 1 7 
235 

39 

160 
35 

175 
6 

ALPHABETICAL INDEX

VOLUME 1 8

NAME WCB CASE NUMBER PAGE

ADD I E , JACK H. 7 S -2 S 1 3 3 4
ALLEN, KENNETH 75-3742 3 2
AMENT, JAMES 7 5 -4 7 5 0 2 1 0
ANDERSEN, RAYMOND 7 5 4 9 3 3  2 7
ANDERSON, LUTHER, JR, 7 5 -2 7 6 0 1 1 6
ANDERSON, LUTHER 7 6 -4 7 7 1 1 9
ANDERSON, SHARON L, 7 5-2190  1 0
AN I SZEWSKI , EUGENE 7 5 -36 1 5 2 4
ANTON, DAVID 7 6-211 2 6 0
ARCHER, EDITH 75 -23 1 2 1

ASELSON, LORN 7 6-195 1 7 8

BARACKMAN, MILFORD O. 7 4 -1 62 8 1 5
BASSFORD, DONNA 7 6-29 1 4 1
BEMAN, LAWRENCE O, SAIF CLAIM NO. PC 1 754 92 1 0 9
BENNETT, ROBERT B. CLAIM NO. C6 722 7 , B1 5 02 5 6 1 3 2
BENNETT, ROBERT B. CLAIM NO. C6 7227, A9 48722 2 4 4
BEVERAGE, DALE 7 5-3133 2 3 0
BILOVSKY, ALADAR 7 5 -5 4 2 3 2 8 1
BINETTE, KAY 7 5 -4 70 1 6 1
BINGAMAN, RICKY 75-2432 2

BIXELL, MARSHALL R# 7 5 -5 5 1 8 1 5 2

BLACK, KADI SAIF CLAIM NO. YC 2 1 24 48 2 6 4
BLETH, JAMES CLAIM NOS. 05X-008027,

7 5 1 C 5 11, 4 4 4 2 5 3
BRADY, THOMAS 7 5 -2 73 0 1 5 0
BRENCHLEY, JESSE L. CLAIM NO. B 1 4 3 4 06  2
BRIGGS, VERA M, 7 5 -2 4 07 1 6 7
BRODERICK, BEVERLY 7 5-210 19 9
BRUGATO, ANTHONY CLAIM NO. FB 9 1918 1 8 4
BRUNICK, JOSEPH 7 5 -2 3 83 1 4 9
BULTHU1S, THOMAS 7 5 -4 3 2 3 -E 1 0 0
BURNS, ROBERT 75-1310 2 0 0
BURNS, ROY C. CLAIM NO. FC 5 18 2 3 2 2 9
BUTTERFIELD, CLARA 7 5 -4 52 0 1 4 8

CALDWELL, MERLE 75 -1 76 7 AND 7 5 1 76 8 6 1
CANADY, MAJOR 76-964 1 9 4
CANBY CARE CENTER 7 5 -4 2 5 5 -SI 1 5 8
CARPENTER, LEO D. SAIF CLAIM NO. ZB 14 16 17 1 3 1
CARRICO, MAUDEEN 7 6-213 2 9 7
CARROTHERS, GERALDINE L. 7 5-4103 2 9 9
CASEY, WILLIAM

74-3032 2 7 1
CHAMBERLAIN, RONALD 75-4151 2 6 1
CHAMBERS, CHARLES F. CLAIM NO. ZC 26 1 2 3 3 2 8 7
CHANEY, CHARLES C. 74-4174 6 0
CHENEY, ROBERT CLAIM NO. 0 5 X-0 0 5 8 9 1 3 2
CHILDERS, JOHN 7 5 -1 4 7 0 1 2 3
CHRISTIAN, DONALD 75-1870 1 7 9

COLLINS, R, B. SAIF CLAIM NO. RC 5 2 44 7 1 9 5
COLLINS, R. B. SAIF CLAIM NO. RC 5 2 44 7 2 1 7
COOPER, WILLIE 7 6-47 2 3 5
CORBELL, ROBERT 74-3221 3 9
COSTELLO, ROSS 75-1932 1 6 0
(COX) PHYLLIS GLASER 75-2871 3 5
CROOK, JAMES 75 4676 1 7 5
CROY, DELMORE 7 5 -3 4 87 6
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NAME WCB CASE NUMBER 

OAVIS 0 RICHARD 75-2911 
DEVERE 0 IRVING ANO CATHERINE 75-5479 ANO 76-1031 
OICKEY 0 RONALD 75-4956 
OOGGETT 0 RUSSELL 75-909 
ORIESEL 0 ELDON E 0 76-3193 
OUVENECK 0 DIANE 75-4968 

EDWARDS, JOY 
ELLIS 0 GREGORY 
ERICKSON 0 MARVIN 
ESPY 0 SHERRY 
EVENSON 0 NEIL 

FARRAH 0 JEANETTE 
FLOWERS 0 LONNIE 
FLOWERS 0 0 0 V 0 

FLOY0 0 MATTHEW 
FOLEY 0 FRANK Ao 
FOSTER 0 VIRGIL 
FRANKLIN, JOHN 
FRASER 0 LLOYD 
FREED, MARION 
FRIEND 0 CLARENCE B 0 

FRIEND, CLARENCE B 0 

GERLITZ 0 ROLAND 
GLASER 0 PHYLLIS ( COX) 
GOVE, STEELE 
GRASSL, DUANE 
GRAVES 0 GLENN 
GRAY 0 VELMA 
GROGAN 0 EVERETT 

GROSSNICKLE 0 W 0 B 0 

GROSSNICKLE, W 0 B 0 

GROSSNICKLE 0 W, B, 
GROVER, VIOLA 
GRUE 1 JACQUELINE 
GUILLIAMS, JOHN 
GUYER 0 IVA 

HACKING, CHARLES J, 
HAMILTON, VIRGINIA 
HAMLIN, BEULAH 
HAMMONDS, HELEN JACKSON 
HANLON, JAMES 
HANSEN, KEVIN 0 0 

HARDING, DOLORES 
HARDING, DELORES 
HARl 0 DORIS A, 
HARPOLE I ISAAC 0 SR 0 

HASEY 0 STANLEY 

HENORICKS 0 SHELDON 
HENDRICKSON, REX 
HIXSON, GEORGE 
HOFFSTOT 0 RODNEY 
HOLOER 0 JUNE 
HOLLIS, NORVILL 
HOPKINS 1 MICKEL 
HOUSE 0 JAMES 
HUNT• JOUS'IE 

ICI CONTRACTORS 0 INC 0 

7 5 -8 06 
76 -4 4 
7 5 -2 8 0 3 
7 5 -5 103 
7 5 -3 6 5 6 

7 5 -3 6 8 7 -E 
7 5 -5 4 9 2 
76-675 
7 5 -3 9 3 3 
7 5 -181 0 
SAIF CLAIM NO. BC 2 03 7 0 5 
75-4389 
75-3343 
CLAIM NO, 630-2411 008 
75-3433 
75-3433 

71-92 
75-2871 
7 5 -5 4 0 8 
7 6 -1 163 
NO NUMBER AVAILABLE 
7 5 -181 2 
SAIF CL.AIM N0 0 HA 708092 

SAIF CLAIM NO. BC 8 8·07 2 
SAIF CLAIM N0 0 C 112155 
SAIF CLAIM N0 0 BC 8 8 07 2 
7 5 -91 9 
7 5 -3 3 7 1 
75-602 
CLAIM N0 0 RC 6 9 1 3 1 

CLAIM NO, DA 7 9 2 6 5 7 
7 5 -8 5 5 
7 5 -4 6 5 
7 5 :-3 9 7 7 
7 5 -2 8 3 8. 
7 5 -5 2 76 
7 6 -137 7 
7 6 -137 7 
7 6 -6 3 7 

·7 5 -3 03 5 
7 5 -2 99 8 

7 5 -4 6 5 2 
7 5 -3 0 8 8 1 7 5 -4 7 5 4 
75-2995 
7 5 -3 3 1 3 
75-2959 
75-4350 
7 5 -2 4 2 2 
75-2816 
7 5 -3 611 

7 5 -3 5 6 0 -SI 
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PAGE 

40 
171 
164 

95 
171 
148 

56 
263 
294 
234 
197 

1 3 5 
258 
293 
2 1 1 
146 
270 

64 
136 
183 
-187 
265 

6 
35 

260 
158 

1 0 
194 
1 2 8 

1 1 
1 1 

250 
7 

99 
1 2 1 
160 

13 9 
66 

.3 8 
145 

47 
101 
196 
251 
284 
130 
11 2 

2 1 6 
1 1 3 
202 

9 
159 
163 
169 
230 
265 

65 

NAME WCB CASE NUMBER PAGE

DA IS, RICHARD 7 5 -2 9 1 1 4 0
DE ERE, IR ING AND CATHERINE 75 -5 479 AND 76 -1 03 1 1 7 1
DICKEY, RONALD 75-4956 1 6 4
DOGGETT, RUSSELL 7 5 -9 09 9 5
DRIESEL, ELDON E. 76-3193 1 7 1
DU ENECK, DIANE 75-4968 1 4 8

EDWARDS, JOY 7 5 -8 06 5 6
ELLIS, GREGORY 7 6-44 2 6 3
ERICKSON, MAR IN 75-2803 2 9 4
ESPY, SHERRY 75-5103 2 3 4
E ENSON, NEIL 75-3656 1 9 7

FARRAH, JEANETTE 7 5 -3 6 8 7 -E 1 3 5
FLOWERS, LONNIE 75-5492 2 5 8
FLOWERS, O.  , 7 6 -6 75 2 9 3
FLOYD, MATTHEW 7 5 -3 93 3 2 1 1
FOLEY, FRANK A. 7 5-1810 1 4 6
FOSTER,  IRGIL SAIF CLAIM NO. BC 2 0 3 7 0 5 2 7 0
FRANKLIN, JOHN 7 5 -43 8 9 6 4
FRASER, LLOYD 7 5 -3 3 43 1 3 6
FREED, MARION CLAIM NO. 630 -2 411 008 1 8 3
FRIEND, CLARENCE B, 75-3433 18 7
FRIEND, CLARENCE B. 75-3433 2 6 5

GERL1TZ, ROLAND 7 1-92 6

GLASER, PHYLLIS (COX) 7 5 -2 87 1 3 5
GO E, STEELE 7 5 -54 08 2 6 0
GRASSL, DUANE 7 6-1 16 3 1 5 8
GRA ES, GLENN NO NUMBER A AILABLE 1 0
GRAY,  ELMA 7 5-1812 1 9 4
GROGAN, E ERETT SAIF CLAIM NO. HA 7 0 8 0 9 2 1 2 8

GROSSNICKLE, W. B. SAIF CLAIM NO. BC 8 8 072 1 1
GROSSNICKLE, W. B, SAIF CLAIM NO. C 112155 1 1
GROSSNICKLE, W, B, SAIF CLAIM NO. BC 8 8 0 7 2 2 5 0
GRO ER,  IOLA 75-919 7

GRUE, JACQUELINE 7 5 -3 37 1 9 9
GUILLIAMS, JOHN 7 5 -6 02 1 2 1
GUYER, I A CLAIM NO. RC 69131 1 6 0

HACKING, CHARLES J. CLAIM NO. DA 7 9 2 6 5 7 1 3 9
HAMILTON,  IRGINIA 7 5 -8 5 5 6 6
HAMLIN, BEULAH 7 5 -4 6 5 3 8
HAMMONDS, HELEN JACKSON 7 5 -3 977 1 4 5
HANLON, JAMES 7 5 -2 83 8 4 7
HANSEN, KE IN O. 7 5 -5276 1 0 1
HARDING, DOLORES 76-1377 1 9 6
HARDING, DELORES 76 -1 377 2 5 1
HARI, DORIS A. 7 6 -6 3 7 2 8 4
HARPOLE, ISAAC, SR. 7 5 -3 03 5 1 3 0
HASEY, STANLEY 7 5 -2 998 1 1 2

HENDRICKS, SHELDON 7 5 -4 6 52 2 1 6
HENDRICKSON, REX 7 5 -3 088 , 75-4754 1 1 3
HIXSON, GEORGE 7 5 -2 995 2 0 2
HOFFSTOT, RODNEY 7 5 -3 3 1 3 9

HOLDER, JUNE 7 5 -2 95 9 1 5 9
HOLLIS, NOR ILL 7 5 -43 5 0 1 6 3
HOPKINS, MICKEL 75-2422 1 6 9
HOUSE, JAMES 7 5 -2 8 1 6 2 3 0
HUNT, JOUS'IE 7 5 -3 6 1 1 2 6 5

IC1 CONTRACTORS, INC. 7 5 -3 5 6 0 -SI 6 5
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NAME 

JACKSON, MILFORD 

JACOBSON, LUTHER M 0 , SR 0 

JANGALA, DONALD J 0 

JOHNSON, GEORGE 

JOHNSON, VIVIAN 

JORDAN, DAV ID 

KARNS, HARRY 
KEECH, EDWARD 

KELLY, GEORGIA A. 
KELLOGG, LAWRENCE 

KEPHART, ARCHIE F. 

KIEF, JOHN 
KIMBALL, FLORENCE 

KING, CORENE H 0 

KITTS, ERNEST L 0 

KOCH, RAYMOND 
KOVACH, TONY 

KROUS, STEPHEN 

KUHL, BELVA J 0 

KUTSEV 1 KIRIL 

LAHAIE, CLARA B 0 

LARSEN, SHIREEN MAY 

LARSEN, SHIREEN MAY 
LARSON, IVA 

LEWIS, HELEN 
LEWIS, RONALD 

LINN, GENE 
G 0 C 0 LONG AND SONS 
LONGHOFER, ROLAND 

LUNG, LARRY 

LUTZ, ROBERT 

MAIER, KARL 

MALLICOAT I SAMUEL HUGH 
MALLICOAT, SAMUEL HUGH 

MANNING, BILLY J 0 

MARCUM, WILLIAM H 0 

MARDIROSIAN, PAUL 

MARINELLE, DOMINICO 
MARKER, AMANDA 

MAYES, ROSIE 

MC BRIDE, JACK ROY 
MC CLAIN, VIRGINIA 

MCCOWN, RODNEY 
MCINTOSH, DONALD 
MC KEE,. PATRICK 

MC MAHON, WALLACE 

MC MANUS, A, B 0 

MC MULLEN, DANIEL 

MC RAY, KATHERINE 

MEACHAM, MARVIN 
MIDDLETON, JACK 
MIDDLETON, PAUL. 
MIL.ES, FRED 
MILL.ER, CHARLES R, 
MIL.TON, ROBERT E, 
MINTON, ROBERT 

WCB CASE NUMBER 

7 5 -5 t 4 0 
76-1482 
7 3 -4 1 4 1 
7 5 -3 3 7 4 
7 5 -2 0 5 4 
7 5 -5 4 7 9 AND 7 6 -1 0 3 1 

7 5 -4 0 4 6 
7 6 -1 9 6 5 
7 5 -3 1 8 5 
7 5 -4 7 6 5 -E 
7 5 -9 2 5 
SAIF CLAIM NO 0 BC 146338 
7 5 -2 4 4 8 

7 5 -5 4 1 6 
7 6 -1 0 7 

7 5 -2 5 2 0 

CLAIM NO 0 6 5 -6 2 8 8 5 

7 5 -9 2 6 
7 5 -4 4 1 0 

SAIF CLAIM NO 0 DC 174642 

7 5 -8 1 9 
7 4 -2 2 2 2 

7 4 -2 2 2 2 
7 5 -4 2 5 6 

7 5 -3 2 3 0 
7 5 -4 4 0 4 

7 5 -5 3 6 9 

7 5 -5 4 0 -SI 

7 5 -1 4 6 AND 7 5 -3 4 9 3 
7 6 -7 

7 6 -1 

7 5 -5 177 
7 5 -9 8 5 

7 5 -9 8 5 

7 5 -4 9 4 

7 5 -3 6 2 9 
7 5 -3 6 7 3 

SAIF CLAIM NO. be 248702 
75-1237 

7 5 -2 0 6 7 

7 5 -3 8 5 6 
7 5 -4 0 4 5 

7 5 -2 4 3 7 

7 5 -3 6 7 7 

7 5 -3 4 2 1 
75-2695 

75-1916 
7 5 -3 5 8 4 
7 5 -4 3 6 1 

7 5 -1 9 4 1 

75-3030 
7 5 -5 3 7 0 
7 5 -5 1 3 2 
7 5 -2 3 -E 
7 4 -2 6 8 9 
7 5 -3 9 8 4 
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PAGE 

232 

26 

6 7 

77 
1 1 3 

1 7 1 

254 
244 

86 
87 

1 7 3 
4 1 

1 9 1 

2 1 8 
2 1 3 

8 

1 9 1 
3 5 

272 

1 9 0 

1 3 0 
203 

256 
95 

4 1 
1 7 6 

254 

88 
4 

2 1 4 
128 

1 0 8 
206 

228 

226 

1 7 4 

1 5 7 
88 
74 

1 7 1 

2 1 8 
204 

1 6 

205 
5 5 

2 1 5 

238 

1 3 

1 4 

72 
273 
288 
1 6 8 

27 
2 2 1 
242 

NAME WCB CASE N!U M BE R PAGE

JACKSON, MILFORD 7 5 3 t 4 0 2 3 2

JACOBSON, LUTHER M . , SR. 7 6 -1 4 8 2 2 6

JANGALA, DONALD J. 7 3 -4 1 4 1 6 7

JOHNSON, GEORGE 7 5 -3 3 7 4 7 7

JOHNSON,  I IAN 7 5 -2 0 S 4 1 1 3

JORDAN, DA ID 7 5 -5 4 7 9 AND 7 6 -1 03 1 1 7 1

KARNS, HARRY 7 5 4 0 4 6 2 5 4

KEECH, EDWARD 7 6 -1 9 6 5 2 4 4

KELLY, GEORGIA A, 7 5 -3 1 8 5 8 6

KELLOGG, LAWRENCE 7 5 4 7 6 5 -E 8 7

KEPHART, ARCHIE F. 7 5 —9 2 5 1 7 3

KIEF, JOHN SAIF CLAIM NO, BC 1 4 6 3 3 8 4 1

KIMBALL, FLORENCE 7 5 2 4 4 8 1 9 1

KING, CORENE H. 7 5 5 4 1 6 2 1 8

KITTS, ERNEST L, 7 6 0 7 2 1 3

KOCH, RAYMOND 7 5 2 5 2 0 8

KO ACH, TONY CLAI M NO. 65-■62 8 85 1 9 1
KROUS, STEPHEN 75-926 3 5
KUHL, BEL A J, 7 5 -44 1 0 2 7 2
KUTSE , KIRIL SAIF CLAIM NO . DC 1 7 4 6 4 2 1 9 0

LAHAIE, CLARA B. 7 5-819 1 3 0
LARSEN, SHIREEN MAY 7 4 -2 222 2 0 3
LARSEN, SHIREEN MAY 7 4 -2 222 2 5 6
LARSON, I A 75-4256 9 5
LEWIS, HELEN 7 5 -32 3 0 4 1
LEWIS, RONALD 75-4404 1 7 6
LINN, GENE 75-5369 2 5 4
G. C. LONG AND SONS 7 5 -54 0 -SI 8 8
LONGHOFER, ROLAND 7 5 1 46 AND 7 5 -34 93 4

LUNG, LARRY 7 6-7 2 1 4
LUTZ, ROBERT 7 6-1 1 2 8

MAIER, KARL 75-5177 1 0 8
MALLICOAT, SAMUEL HUGH 7 5 -985 2 0 6
MALLICOAT, SAMUEL HUGH 75-985 2 2 8
MANNING, BILLY J. 7 5 -4 94 2 2 6
MARCUM, WILLIAM H. 7 5 -3 62 9 1 74
MARDIROS1AN, PAUL 7 5 -3 6 73 1 5 7
MARINELLE, DOMINICO SAIF CLAIM NO . bC 2 4 8 7 02 8 8
MARKER, AMANDA 7 5 -1 2 37 7 4
MAYES, ROSIE 75-2067 1 7 1

MCBRIDE, JACK ROY 7 5 -3 8 56 2 1 8
MCCLAIN,  IRGINIA 75-4045 2 0 4
MCCOWN, RODNEY 75-2437 1 6
MC INTOSH, DONALD 7 5 -3 6 77 2 0 5
MC KEE , PATRICK 7 5 -3 42 1 5 5
MC MAHON, WALLACE 7 5 -2 6 95 2 1 5
MC MANUS, A, B, 7 5-1916 2 3 8
MC MULLEN, DANIEL 7 5 -3 584 1 3
MC RAY, KATHERINE 7 5 -4 3 6 1 1 4

MEACHAM, MAR IN 7 5 -1 94 1 7 2
MIDDLETON, JACK 7 5 -3 03 0 2 7 3
MIDDLETON, PAUL 75-5370 2 8 8
MILES, FRED 7 5-5132 16 8
MILLER, CHARLES R, 7 5 -2 3 -E 2 7
MILTON, ROBERT E, 7 4 -2 6 8 9 2 2 1
MINTON, ROBERT 7 5 -3 984 2 4 2
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MOORE, BEN 
MOORE, ETHEL 
MORAVICS, JOHN 
MOSKO, MICHAEL 
MOTT A, ROBE RT 
MOTTA, ROBERT 
MOWRY, PAULETTE D 0 

NACOSTE, MARY LEE 
NEEDHAM, ALBERT 10 

NEILAN, LEO, JR 0 

NEILAN,. LEO, J,, JR. 
NEWMAN, EVA 
NICHOLS, ROBERT 

OLSON, HOWARD 
OLSON, RICHARD M 0 

o' MALLEY, MICHAEL 
ORMAN, GWENDOLYN J 0 

OTT O SUSAN C 0 

OVERALL, EMMA 

PACKER, STEPHE:N J 0 

PATTERSON, WILLIAM E. 
PATTON, WILLARD 
PECK, CHARLES R 0 

PECK, CHARLES R 0 

PEREZ, ANDREA 
PETERSON, ROBE:RT 
PETITE I PETE 

PHELAN, GARY 
PHILLIPS, AMOS, JR 0 

PLEDGER, JOHN 
PLISKA, RICHARD 
PLYMALE, RAY F 0 

POINTER, HELEN 
PRATT• DUANE 
PUZIO, WALLACE 

RASH, CHARLES 
REINHOLZ 1 FRED 
REMINGTON, LARRY 
REYNOLDS, EDNA 
REYNOLDS, GENEVIEVE E. 
RIGGS, DONALD 
RITTER, V 0 DALE 

ROLEY, NORMAN 
ROSS, FRED N 0 

ROSS, ROGER 
ROSS, WINIFRED 
RUSH, DOROTHY 
RUSS, .JACKIE LEE 
RUSSELL, MATTHEW T • 

WCB CASE NUMBER 

75-2706 
74-4231 
7 5 -5 3 04 
7 5 -186 4 
75 -98 5 
75-985 
75-2413 

75-4972 
75-2057 
7 5 -5 0 7 1 AND 7 5 -5 0 7 2 
76-3125 
75-4226 
75-3187 

7 3 -3 5 9 0 
7 6 -2 94 
7 5 -5 5 2 2 
7 5 -3 4 1 2 
7 5 -2 6 5 2 
74-3585 

7 5 -3 1 1 5 
7 4 -3 02 2 
7 5 -156 7 
SAIF-CLAIM NO 0 B 53689 
SAi F CLAIM NO. B 5 3 6 8 9 
7 5 -3 82 9 
75 -3 5 6 0 -SI 
72-2337 

SAIF CLAIM NO. FC 250655 
SAIF CLAIM NO 0 DC 1506 8 8 
7 5 -9 4 7 
7 5 -5 124 
CLAIM NO. C 6 0 4 6 3 3 6 HOD 
75-4759 
7 5 -3 7 1 
7 6 -1 7 5 

7 4 -1 2 3 7 _AND 7 5 -3 4 7 0 
7 6 -s 1 9 
75-4589 
SAIF CLAIM NO 0 YC 108670 
SAIF CLAIM NO. BB 100466 
75-4652 
7 5 -5 5 2 

76 -3 04 
CLAIM NO 0 05X-011690 
75-2550 
75-2704 
SAIF CLAIM NO 0 B 60.770 
75-4376 
75-4098 

- 3 2 0 -

PAGE 

299 
276 
236 

46 
206 
228 

68 

166 
80 
82 

195 
49 

156 

232 
3 1 

277 
189 
1 4 1 
1 5 6 

59 
222 
173 

23 
58 
85 
65 

302 

2 5 1 
279 
209 
259 

53 
1 5 5 

79 
242 

186 
303 
266 

94 
249 
2 1 6 
181 

1 6 5 
1 2 

289 
134 
239 

5 
104 

NAME WCB CASE NUMBER PAGE

MOORE, BEN 7 5 -27 06 2 9 9
MOORE, ETHEL 7 4 -423 1 2 76
MORA ICS, JOHN 7 5 -53 04 2 3 6
MOSKO, MICHAEL 75-1864 4 6
MOTTA, ROBERT 7 5 -985 2 0 6
MOTTA, ROBERT 7 5 -985 2 2 8
MOWRY, PAULETTE D. 7 5 -2 4 1 3 6 8

NACOSTE, MARY LEE 75-4972 1 6 6
NEEDHAM, ALBERT I. 7 5 -2 057 8 0
NE 1 LAN, LEO, JR, 7 5 -5 07 1 AND 75 -5 072 8 2
NE1 LAN, LEO, J, , JR. 7 6-3125 1 9 5
NEWMAN, E A 7 5 -42 26 4 9
NICHOLS, ROBERT 7 5-3187 15 6

OLSON, HOWARD 7 3 -3 5 9 0 2 3 2
OLSON, RICHARD M. 7 6 -2 94 3 1
O'MALLEY, MICHAEL 7 5 -5 522 2 7 7
ORMAN, GWENDOLYN J. 75-3412 1 8 9
OTT, SUSAN C. 75-2652 1 4 1
O ERALL, EMMA 7 4 3 585 1 5 6

PACKER, STEPHEN J. 7 5-3115 5 9
PATTERSON, WILLIAM E. 74-3022 2 2 2
PATTON, WILLARD 7 5 -1 56 7 1 7 3
PECK, CHARLES R. SAIF CLAIM NO, B 5 3 6 8 9 2 3
PECK, CHARLES R. SAIF CLAIM NO. B 5 3 6 89 5 8
PEREZ, ANDREA 75-3829 8 5
PETERSON, ROBERT 7 5 -3 5 6 0 -SI 6 5
PETITE, PETE 72-2337 3 0 2

PHELAN, GARY SAIF CLAIM NO. FC 2 5 0 6 5 5 2 5 1
PHILLIPS, AMOS, JR. SAIF CLAIM NO. DC 150688 2 7 9
PLEDGER, JOHN 75-947 2 0 9
PLISKA, RICHARD 7 5-5124 2 5 9
PLYMALE, RAY F. CLAIM NO. C 6 04 6 33 6 HOD 5 3
POINTER, HELEN 75-4759 1 5 5
PRATT, DUANE 7 5 -37 1 7 9
PUZIO, WALLACE 7 6-175 2 4 2

RASH, CHARLES 7 4 -1 2 37 AND 75 -3 4 70 18 6
REINHOLZ, FRED 76-519 3 0 3
REMINGTON, LARRY 75-4589 2 6 6
REYNOLDS, EDNA SAIF CLAIM NO. YC 1 086 70 9 4
REYNOLDS, GENE IE E E. SAIF CLAIM NO. BB 1 004 66 2 4 9
RIGGS, DONALD 7 5 -4 6 52 2 1 6
RITTER,  . DALE 7 5 -5 52 1 8 1

ROLEY, NORMAN 76-304 1 6 5
ROSS, FRED N. CLAIM NO. 0 5 X 0 1 1 6 9 0 1 2
ROSS, ROGER 7 5 -2 5 5 0 2 8 9
ROSS, WINIFRED 7 5 -2 704 1 3 4
RUSH, DOROTHY SAIF CLAIM NO. B 6 077 0 2 3 9
RUSS, JACKIE LEE 75-4376 5

RUSSELL, MATTHEW T. 7 5 -4 098 1 0 4

3 2 0
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NAME 

ST. JOHN, JAMES 
SALLOUM, MOUIN 
SAWYER, IRIS 

SCHAEFFER, MARJORIE 
SCHEESE, WAYNE H 0 

SCHEE SE, WAYNE H 0 

SCHELSKE I HARRY 
SCHNELL, VERLYN 0 0 

SCOTT, HAROLD 

SEEBER, AL 
SEIBERT, JOHN 
SEITZ, EUGENE 
SEYMOUR, RAYMOND 
SHAW, RICHARD 
SHELTON, ROY V 0 

SHORT, WALTER 
SHORTRIDGE, MILES 

SIEWELL 1 BLANCHE 
SIMMS, MELVI.N 
SIMON, GEORGE R 0 

SKI OMO RE 1 0 OLORES A 0 

SKOPHAMMER 1 JUANITA 
SLACK, CELIA 

SMITH, FENTRICE 
SMITH, FRANK P, 
SMITH, FRANK P, 
SMITH, LORETA 
SMITH, ROBERT 
SMITH, WILLARD H, 

SNYDER, PAUL A, 
SPEAR, GORDON 

STEINKE, KATHLEEN 
STOGSDILL, JOE E, 
STOPPLEWORTH, GLADYS 

TABOR, JERRY 
TEMPLETON, ROBERT 
TOFFLEMIRE, DAVID E, 
TROVER I GRANT 

UNOI, BONNIE G, 

VAN BLOKLAND, ALFRED 

VAN METER, CLARENCE 

VAN METER, CLARENCE 
VESSELA1 RICHARD 

WCB CASE NUMBER 

7 5 -4 08 0 
7 6 -1 1 2 0 
75-4511 

75-4642 
7 5 -1 2 9 8 
75-2198 
SAIF CLAIM NO 0 EC 77622 
CLAIM NO 0 B 2701640 
7 5 -1 3 2 8 

7 5 -124 5 
7 4 -3 7 7 8 ANO 7 5 -2 9 1 0 
CLAIM NO 0 B 1 5 9 3 6 1 
75-4406 
7 5 -2 4 6 3 -B AND 7 5 -2 4 6 4 -B 
75-4906 
75-3710 
74-3051 

7 5 -5 3 0 1 
75 -5 4 0-SI 
74-3310 
7 5 -178 0 
75-2490 
7 5 -146 9 

7 5 -189 9 
75-4640 
76-940 
75-933 
7 5 -4 9 3 1 ANO 7 5 -5 5 8 7 
75-4414 

75-4408 
CLAIM NO, H 4 5 5 2 3 6 

76-305 
7 5 -168 8 
75 -4 2 5 5 -SI 

75-663 
7 5 -2 7 8 3 AND 7 5 -2 7 8 4 
CLAIM NO, (24) 144-70-285 
75-4670 

7 5 -5 3 6 

76 -8 8 

75 -2 74 9 

75 -2 74 9 

75-2567 
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PAGE 

280 
225 
267 

93 
96 

154 
5 1 

252 
305 

92 
3 

45 
9 1 

184 
44 

291 
17 

224 
88 

177 
43 
1 8 
1 9 

52 
90 

281 
103 

43 
89 

137 
254 

268 
240 
158 

122 
1 9 

140 
304 

48 

1 3 3 

192 

253 

105 

NAME WCB CASE NUMBER PAGE

ST. JOHN, JAMES 7 5 -4 080 2 8 0
SALLOUM, MOUIN 76-1120 2 2 5
SAWYER, IRIS 7 5 -4 5 1 1 2 6 7

SCHAEFFER, MARJORIE 75-4642 9 3
SCHEESE, WAYNE H. 7 5 -1 298 9 6
SCHEESE, WAYNE H. 75-2198 1 5 4
SCHELSKE, HARRY SAIF CLAIM NO. EC 7762 2 5 1
SCHNELL,  ERLYN D. CLAIM NO. B 2701640 2 5 2
SCOTT, HAROLD 7 5 -1 32 8 3 0 5

SEEBER, AL 7 5 -1 2 4 5 9 2
SEIBERT, JOHN 74 -3 778 AND 7 5 -2 9 1 0 3

SEITZ, EUGENE CLAIM NO. B 1 5 93 6 1 4 5
SEYMOUR, RAYMOND 7 5 44 06 9 1
SHAW, RICHARD 75 -2 463 -B AND 75 -2 4 64 -B 1 8 4
SHELTON, ROY  . 75-4906

4 4
SHORT, WALTER 7 5 -3 7 1 0 2 9 1
SHORTRIDGE , MILES 7 4 -3 05 1 1 7

SI EWELL, BLANCHE 7 5 530 1 2 2 4
SIMMS, MEL IN 7 5 -54 0 -SI 8 8
SIMON, GEORGE R. 7 4 -3 3 1 0 1 7 7
SKIDMORE, DOLORES A. 7 5 -1 780 4 3
SKOPHAMMER, JUANITA 7 5 2 4 90 1 8
SLACK, CELIA 7 5 1 46 9 1 9

SMITH, FENTRICE 7 5 1 899 5 2
SMITH, FRANK P. 7 5 4 640 9 0
SMITH, FRANK P. 76-940 2 8 1
SMITH, LORETA 7 5 933 1 0 3
SMITH, ROBERT 7 5 -493 1 AND 7 5 -5 587 4 3
SMITH, WILLARD H. 7 5 4 4 1 4 8 9

SNYDER, PAUL A. 7 5 -4408 1 3 7
SPEAR, GORDON CLAIM NO. H 45 52 36 2 5 4

STEINKE, KATHLEEN 7 6 -3 05 2 6 8
STOGSDILL, JOE E. 7 5 -1 688 2 4 0
STOPPLEWORTH, GLADYS 7 5 -4 2 5 5 -SI 1 5 8

TABOR, JERRY 7 5 -663 1 2 2
TEMPLETON, ROBERT 7 5 -2 783 AND 7 5 -2 784 1 9
TOFFLEMIRE, DA ID E. CLAIM NO. (2 4 ) 1 4 4 -7 0 -2 8 5 14 0
TROYER, GRANT 7 5 -4 670 3 0 4

UNDI, BONNIE G. 7 5 -5 36 4 8

 ANBLOKLAND, ALFRED 7 6-88 1 3 3

 AN METER, CLARENCE 7 5 -2 74 9 19 2
 AN METER, CLARENCE 7 5 -2 74 9 2 5 3
 ESSELA, RICHARD 7 5 -2 56 7 1 0 5

3 2 1
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NAME 

WALDEN, KENNETH 
WALSWORTH, JOEL 
WARD, DAVID 
WARD, DAVID 
WARD, DAVID 
WAT SON, OE NTON 

WEAVER, HELEN 

WHITE, HERMAN 
WHITE, LEONARD 
WHITMORE I BILLYE 

WILLIAMS, CARL 
WILLIAMS, IDA LOU 
WILSON, ROBERT T. 
WISHERD 1 WILLIAM 

WOOD, ALBERT 
WOOD, ALBERT 

VOST, ESTHER· 
YOUNG, MARV 
YOUNG, RICHARD 
YOUNG, WANDA 

WCB CASE NUMBER 

7 4 -2 2 5 0 
7 5 -4 6 4 8 
7 5 -3 04 9 
76 -2 74 
7 6 -2 74 
7 5 -4 4 42 

75-1037 

7 5 -4 6 82 
75-4083 
7 5 -5 0 0 1 AND 7 5 -5 0 0 2 

75-4268 
75-4548 
CLAIM NO. EC 1 5 3 1 0 1 
75-4574 

75-4795 
75-4795 

7 5 -172 5 
74-3292 
75-2278 
7 6 -146 

- 3 2 2-

PAGE 

256 
2 1 

106 
248 
281 

42 

198 

89 
182 
239 

223 
98 

269 
125 

245 
269 

23 
50 
22 

2 9 5· 

NAME WCB CASE NUMBER PAGE

WALDEN, KENNETH 7 4 -2 2 5 0 2 5 6
WALSWORTH, JOEL 7 5 -4648 2 1
WARD, DA ID 75-3049 1 0 6
WARD, DA ID 76-274 2 4 8
WARD, DA ID 7 6 -2 74 2 8 1
WATSON, DENTON 7 5 -4442 4 2

WEA ER, HELEN 75 -1 037 19 8

WHITE, HERMAN 75-4682 8 9
WHITE, LEONARD 7 5 -4 083 1 8 2
WHITMORE, BILLYE 7 5 -5 00 1 AND 75 -5 002 2 3 9

WILLIAMS, CARL 7 5 -42 68 2 2 3
WILLIAMS, IDA LOU 75-4548 9 8
WILSON, ROBERT T. CLAIM NO. EC 153101 2 6 9
WISHERD, WILLIAM 7 5 -4 5 74 I 2 5

WOOD, ALBERT 7 5 -4 795 2 4 5
WOOD, ALBERT 75-4795 2 6 9

YOST, ESTHER 75 -1 72 5 2 3
YOUNG; MARY 7 4 -32 92 5 0
YOUNG, RICHARD 7 5 -2 278 2 2
YOUNG, WANDA 7 6 146 2 9 5

3 2 2
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18 

ORS CITATIONS 

ORS 655.605 ------------ 245 ORS 656.295 ------------ 196 
ORS 655.615 ------------ 245 ORS 656.295 ------------ 244 
ORS 656.005 (9) -------- 248 ORS 656.307 ------------ 184 
ORS 656.210 ------------ 179 , ORS 656.307 ( 1) -------- 242 
ORS 656.210 ------------ 284 ORS 656.313 ------------ 248 
ORS 656.212 ------------ 284 ORS 656.313 ( 1) -------- 87 
ORS 656.214 (g) -------- 80 ORS 656.319 ------------ 133 
ORS 656.214 (2)(h)(i) - - 104 ORS 656.319 ------------ 150 
ORS 656.214 (2)(i) - ---- 104 ORS 656.319 ------------ 179 
ORS 656.232 (1) -------- 281 ORS 656.319 (1) -------- 211 
ORS 656.236 ( 1) -------- 92 ORS 656.382 ------------ 137 
ORS 656.245 ------------ 6 ORS 656.382 (1) -------- 281 
ORS 656.245 ------------ 74 ORS 656.386 ------------ 41 
ORS 656.245 ------------ 85 ORS 656.386 ------------ 67 
ORS 656.245 ------------ 110 ORS 656.386 ------------ 74 
ORS 656.245 ------------ 145 ORS 656.386 (1) -------- 61 
ORS 656.245 ------------ 191 ORS 656.386 ( 1) -------- 137 
ORS 656.245 ------------ 249 ORS 656.388 (2) -------- 221 
ORS 656.262 (4) -------- 101 ORS 656.622 (2) -------- 65 
ORS 656.262 (4) -------- 248 ORS 656. 728 (1) -------- 141 
ORS 656.262 (8) -------- 18 ORS 656.735 (3) -------- 206 
ORS 656.262 (8) -------- 41 
ORS 656.262 (8) -------- 67 
ORS 656.262 (8) -------- 125 
ORS 656.262 (8) -------- 137 
ORS 656.262 (8) -------- 248 
ORS 656.262 (8) -------- 284 
ORS· 656. 265 (4) -------- 160 
ORS 656.265 (4,) -------- 168 
ORS 656.268 (2) -------- 281 
ORS 656.268 (3) -------- 105 
ORS 656.278 ------------ 128 
ORS 656.281 (1) -------- 133 
ORS 656.283 ------------ 150 
ORS 656.289 ------------ 196 
ORS 656.289 (3) -------- 141 
ORS 656.289 (3) -------- 196 
ORS 656.289 (3) -------- 251 
ORS 656.289 (4) -------- 218 

-323-

Volume 18

ORS CI A IONS

ORS 655.605 ..... 245
ORS 655.615 .................. 245
ORS 656.005 (9) 248
ORS 656.210 ......... 179
ORS 656.210 .................. 284
ORS 656.212 284
ORS 656.214 (g) .............. 80
ORS 656.214(2)(h)(i) 104
ORS 656.214(2)(i) 104
ORS 656.232 (l) ........... 281
ORS 656.236 (l) .............. 92
ORS 656.245 6
ORS 656.245 74
ORS 656.245 ............... 85
ORS 656.245 110
ORS 656.245 145
ORS 656.245 191
ORS 656.245 249
ORS 656.262 (4) 101
ORS 656.262 (4) .............. 248
ORS 656.262 (8) 18
ORS 656.262 (8) .............. 41
ORS 656.262 (8) .............. 67
ORS 656.262 (8) 125
ORS 656.262 (8) .............. 137
ORS 656.262 (8) ........... 248
ORS 656.262 (8) 284
ORS- 656.265 (4) .............. 160
ORS 656.265 (4) .............. 168
ORS 656.268 (2) .............. 281
ORS 656.268 (3) 105
ORS 656.278 128
ORS 656.281 (l) ......... 133
ORS 656.283 ......... 150
ORS 656.289 196
ORS 656.289 (3) .............. 141
ORS 656.289 (3) .............. 196
ORS 656.289 (3) .............. 251
ORS 656.289 (4) ......... 218

ORS 656.295 ............... 196
ORS 656.295 244
ORS 656.307 184
ORS 656.307 (l) 242
ORS 656.313 248
ORS 656.313 (l) .............. 87
ORS 656.319 133
ORS 656.319 150
ORS 656.319 ......... ........... 179
ORS 656.319 (l) 211
ORS 656.382 .................... 137
ORS 656.382 (l) .............. 281
ORS 656.386 41
ORS 656.386 ......... ......... 67
ORS 656.386 74
ORS 656.386 (l) ........ 61
ORS 656.386 (l) .......... 137
ORS 656.388 (2) ............. 221
ORS 656.622 (2) 65
ORS 656.728 (l) 141
ORS 656.735 (3) ........ 206
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CIRCUIT COURT SUPPLEMENT 1 
FOR VOLUME 18 

VAN NATTA 1S WORKMEN 1S COMPENSATION REPORTER 

Vol. 18 
add to 
page 

2 Bingaman, Ricky WCB Case No. 75-2432 -- Affirmed. 
3 Seibert, John WCB Case No. 74-3778 & 75-2910 -- Reversed: Dermatitis allowed. 
4 Longhofer, Roland WCB Case No. 75-146 & 75-3493 -- Affirmed. 

13 McMullen, Daniel WCB Case No. 75-3584 -- Affirmed except as to penalties. 
15 Barackman, Mi I ford O. WC B Case No. 7 4- 1328 -- Affirmed. 
17 Shortridge, Miles Case No. A-76-08-11476 -- Affirmed. 
21 Walsworth, Joel WCB Case No. 75-4648 -- Award increased to 35%. 
22 Young, Richard L. Case No. 96375 -- Affirmed. 
27 Miller, Charles R. WCB Case No. 75-23-E -- Order of Referee reinstated. 
32 Allen, Kenneth No. A-76-07-10400 -- Remanded to SAIF. 
34 Addie, Jack H. No. A76-08-10985 --Affirmed. 
35 Krous, Stephen WCB Case No. 75-926 -- Affirmed. 
38 Hamlin, Beulah Case No. 76-1646 -- Welding fumes claim allowed. 
40 Davis, Richard WCB Case No. 75-2911 -- Affirmed. 
43 Skidmore, Delores A. No. A-76-08-10715 -- Affirmed. 
46 Mosko, Michael WCB Case No. 75-1864 -- Affirmed. 
49 Newman, Eva Case No. 76-4408 -- Affirmed. 
50 Young, Mary WCB Case No. 74-3292 -- Affirmed. 
52 Smith, Fentrice Case No. A-7608-10779 -- Affirmed. 
56 Edwards, Joy A. WCB Case No. 75-860 -- Affirmed. 
67 Jangala, Donald J. No. 76-601 E --Affirmed. 
74 Marker, Amanda Case No. 76-4555 -- Affirmed. 
77 Johnson, George C. WCB Case No. 76-3347 -- Order of Referee reinstated. 
79 Pratt, Duane WCB Case No. 75-371 --Total Disability allowed. 
80 Needham, Albert I. No. 96656 -- Affirmed. 
82 Neilan, Leo J., Jr., No. A-76-08-11847 -- Affirmed. 
85 Perez, Andrea WCB Case No. 75-3829 -- Affirmed. 
93 Schaeffer, Marjorie L. WCB Case No. 75-4642 -- Affirmed. 
98 Williams, Ida Lou No. A76-08-11668 -- 96 degrees allowed. 

100 Bulthuis, Thomas No. 76-1866-E-2 -- Affirmed. 
101 Hansen, Kevin 0. WCB Case No. 75-5276 -- Affirmed. 
104 Russell, Matthew T. WCB Case No. 75-4098 -- 35% permanent partial disability. 
106 Ward, David WCB Case No. 75-3049 -- Affirmed. 
108 Maier, Carl E. WCB Case No. 75-5177 -- Affirmed. 
113 Johnson, Vivian WCB Case No. 75-2054 -- Affirmed except as to aggravation 

rights timing. 
116 Anderson, Luther, Jr. WCB Case Nos. 75-2760 & 76-477 --Affirmed. 
121 Guilliams, John No. 76-8-303A -- Affirmed. 
122 Tabor, Jerry B. Case No. 76-4747 -- Award increased 10%. 
130 Harpole, Issac, Sr. WCB Case No. 73-3035 -- Affirmed. 
133 Van Blokland, Alfred WCB Case No. 76-88 -- Affirmed. 
135 Farah, Jeanette WC B Case No. 75-3687-E -- Affirmed. 
136 Fraser, Lloyd A. WC B Case No. 75-3343 -- Affirmed. 
141 Ott, Susan C. WCB Case No. 75-2652 -- Vocational Rehabilitation allowed. 
146 Foley, Frank A. WCB Case No. 75-1810 -- Affirmed. 
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2 Bingaman, Ricky WCB Case No. 75-2432 Affirmed.
3 Seiber , John WCB Case No. 74-3778 & 75-2910 Reversed: Derma i is allowed.
4 Longhofer, Roland WCB Case No. 75-146 & 75-3493 Affirmed.

13 McMullen, Daniel WCB Case No. 75-3584 Affirmed excep as  o penal ies.
15 Barackman, Milford O. WCB Case No. 74-1328 Affirmed.
17 Shor ridge, Miles Case No. A-76-08-11476 Affirmed.
21 Walswor h, Joel WCB Case No. 75-4648 Award increased  o 35%.
22 Young, Richard L. Case No. 96375 Affirmed.
27 Miller, Charles R. WCB Case No. 75-23-E Order of Referee reins a ed.
32 Allen, Kenne h No. A-76-07-10400 Remanded  o SAIF.
34 Addie, Jack H. No. A76-08-10985 Affirmed.
35 Krous, S ephen WCB Case No. 75-926 Affirmed.
38 Hamlin, Beulah Case No. 76-1646 Welding fumes claim allowed.
40 Davis, Richard WCB Case No. 75-2911 Affirmed.
43 Skidmore, Delores A. No. A-76-08-10715 Affirmed.
46 Mosko, Michael WCB Case No. 75-1864 Affirmed.
49 Newman, Eva Case No. 76-4408 Affirmed.
50 Young, Mary WCB Case No. 74-3292 Affirmed.
52 Smi h, Fen rice Case No. A-7608-10779 Affirmed.
56 Edwards, Joy A. WCB Case No. 75-860 Affirmed.
67 Jangala, Donald J. No. 76-601 E Affirmed.
74 Marker, Amanda Case No. 76-4555 Affirmed.
77 Johnson, George C. WCB Case No. 76-3347 Order of Referee reins a ed.
79 Pra  , Duane WCB Case No. 75-371 To al Disabili y allowed.
80 Needham, Alber I. No. 96656 Affirmed.
82 Neilan, Leo J., Jr., No. A-76-08-11847 Affirmed.
85 Perez, Andrea WCB Case No. 75-3829 Affirmed.
93 Schaeffer, Marjorie L. WCB Case No. 75-4642 Affirmed.
98 Williams, Ida Lou No. A76-08-11668 96 degrees allowed.

100 Bul huis, Thomas No. 76-1866-E-2 Affirmed.
101 Hansen, Kevin O. WCB Case No. 75-5276 Affirmed.
104 Russell, Ma  hew T. WCB Case No. 75-4098 35% permanen par ial disabili y.
106 Ward, David WCB Case No. 75-3049 Affirmed.
108 Maier, Carl E. WCB Case No. 75-5177 Affirmed.
113 Johnson, Vivian WCB Case No. 75-2054 Affirmed excep as  o aggrava ion

righ s  iming.
116 Anderson, Lu her, Jr. WCB Case Nos. 75-2760 & 76-477 Affirmed.
121 Guilliams, John No. 76-8-303A Affirmed.
122 Tabor, Jerry B. Case No. 76-4747 Award increased 10%.
130 Harpole, Issac, Sr. WCB Case No. 73-3035 Affirmed.
133 Van Blokland, Alfred WCB Case No. 76-88 Affirmed.
135 Farah, Jeane  e WCB Case No. 75-3687-E Affirmed.
136 Fraser, Lloyd A. WCB Case No. 75-3343 Affirmed.
141 O  , Susan C. WCB Case No. 75-2652 Voca ional Rehabili a ion allowed.
146 Foley, Frank A. WCB Case No. 75-1810 Affirmed.
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150 
160 
163 
164 
166 
169 
174 
176 
179 
182 
187 
191 
194 
196 
202 
204 
205 
210 
211 
213 
215 
218 
226 
228 
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232 

-232 
235 
236 
244 
245 
248 
256 
256 
259 
261 
267 
276 
277 
281 
284 
288 
289 
297 
305 

Duveneck, Diane WCB Case No. 75-4968 -- Increase to 20%. 
Brady, Thomas WCB Case No. 75-2730 -- Interim Order reinstated. 
Costello, Ross WCB Case No. 75-1932 -- Affirmed. 
Hollis, Norvill WCB Case No. 75-4350 -- Affirmed. 
Dickey, Ronald WCB Case No. 75-4956 -- Affirmed. 
Nacoste, Mary Lee No. A-76-09-12835 -- Affirmed. 
Hopkins, Mickel C. WCB Case No. 76-945 -- Medical and disability allowed. 
Marcum, William H. WCB Case No. 75-3629 -- Affirmed. 
Lewis, Ronald WCB Case No. 75-4404 -- Change of venue to Klamath County. 
Christian, Donald L. WCB Case No. 76-1870 -- Reversed. 
White, Leonard M. WCB Case No. 75-4083 -- Affirmed. 
Friend, Clarence B. No. 76-642 E -- Total Disability allowed. 
Kimball, Florence WCB Case No. 75-2448 -- Temporary Total allowed. 
Gray, Velma Case No. A-7609-13186 -- Affirmed. 
Harding, Delores WCB Case No. 76-1377 -- Affirmed. 
Hixson, George WCB Case No. 75-2995 -- Affirmed. 
McClain, Virginia WCB Case No. 75-4045 -- Affirmed. 
McIntosh, Donald WCB Case No. 75-3677 -- Affirmed. 
Ament, James No. 76-2266-E-2 -- Affirmed. 
Floyd, Matthew WCB Case No. 75-3933 --Affirmed. 
Kitts, Earnest L. No. A7609 13354 -- Additional 5%. 
McMahon, Wal lace WCB Case No. 75-2695 -- Affirmed. 
McBride, Jack Roy WCB Case No. 75-3956 -- Affirmed. 
Manning, Billy J. Case No. 76-5398 -- Affirmed. 
Motta, Robert Case No. 32945 -- Affirmed. 
House, James WCB Case 75-2816 -- Affirmed. 
Olson, Howard WCB Case No. 73-3590 -- Stipulated settlement. 
Jackson, Milford WCB Case No. 75-5140 -- Total Disability allowed. 
Cooper, Willie C. WCB Case No. 76-47 -- Dismissed. 
Moravics, John J. WCB Case No. 75-5304 -- Affirmed. 
Keech, Edward No. 37716 -- Remanded to hearing. 
Wood, Albert WCB Case No. 75-4975 -- Claim allowed with penalties and fees. 
Ward, David WCB Case No. 75-3049 -- Affirmed. 
Larsen, Shireen May Case No. 21270 -- Affirmed. 
Walden, Kenneth WCB Case No. 74-2250 -- Affirmed. 
Pliska, Richard WCB Case No. 75-5124 -- Affirmed. 
Chamberlain, Ronald WCB Case No. 75-4151 -- Affirmed. 
Sawyer, Iris WC B Case No. 75-4511 -- Affirmed. 
Moore, Ethel WCB Case No. 74-4231 --Affirmed. 
0 1Mal ley, Michael WCB Case No. 75-5522 -- Affirmed. 
Bi lovsky, Aladar WCB Case No. 75-5423 -- Affirmed. 
Hori, Doris WCB Case No. 76-637 -- Affirmed. 
Middleton, Paul WCB Case No. 75-5370 -- Affirmed. 
Ross, Roger Case No . 48539 -- Affirmed . · 
Carrico, Maudeen WCB Case No. 76-213 -- Affirmed. 
Scott, Harold WCB Case No. 75-1328 -- Affirmed. 
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148 Duveneck, Diane WCB Case No. 75-4968 Increase  o 20%.
150 Brady, Thomas WCB Case No. 75-2730 In erim Order reins a ed.
160 Cos ello, Ross WCB Case No. 75-1932 Affirmed.
163 Hollis, Norvill WCB Case No. 75-4350 Affirmed.
164 Dickey, Ronald WCB Case No. 75-4956 Affirmed.
166 Nacos e, Mary Lee No. A-76-09-12835 Affirmed.
169 Hopkins, Micl<el C. WCB Case No. 76-945 Medical and disabili y allowed.
174 Marcum, William H. WCB Case No. 75-3629 Affirmed.
176 Lewis, Ronald WCB Case No. 75-4404 Change of venue  o Klama h Coun y.
179 Chris ian, Donald L. WCB Case No. 76-1870 Reversed.
182 Whi e, Leonard M. WCB Case No. 75-4083 Affirmed.
187 Friend, Clarence B. No. 76-642 E To al Disabili y allowed.
191 Kimball, Florence WCB Case No. 75-2448 Temporary To al allowed.
194 Gray, Velma Case No. A-7609-13186 Affirmed.
196 Harding, Delores WCB Case No. 76-1377 Affirmed.
202 Hixson, George WCB Case No. 75-2995 Affirmed.
204 McClain, Virginia WCB Case No. 75-4045 Affirmed.
205 McIn osh, Donald WCB Case No. 75-3677 Affirmed.
210 Amen , James No. 76-2266-E-2 Affirmed.
211 Floyd, Ma  hew WCB Case No. 75-3933 Affirmed.
213 Ki  s, Earnes L. No. A7609 13354 Addi ional 5%.
215 McMahon, Wallace WCB Case No. 75-2695 Affirmed.
218 McBride, Jack Roy WCB Case No. 75-3956 Affirmed.
226 Manning, Billy J. Case No. 76-5398 Affirmed.
228 Mo  a, Rober Case No. 32945 Affirmed.
230 House, James WCB Case 75-2816 Affirmed.
232 Olson, Howard WCB Case No. 73-3590 S ipula ed se  lemen .
232 Jackson, Milford WCB Case No. 75-5140 To al Disabili y allowed.
235 Cooper, Willie C. WCB Case No. 76-47 Dismissed.
236 Moravics, John J. WCB Case No. 75-5304 Affirmed.
244 Keech, Edward No. 37716 Remanded  o hearing.
245 Wood, Alber WCB Case No. 75-4975 Claim allowed wi h penal ies and fees.
248 Ward, David WCB Case No. 75-3049 Affirmed.
256 Larsen, Shireen May Case No. 21270 Affirmed.
256 Walden, Kenne h WCB Case No. 74-2250 Affirmed.
259 Pliska, Richard WCB Case No. 75-5124 Affirmed.
261 Chamberlain, Ronald WCB Case No. 75-4151 Affirmed.
267 Sawyer, Iris WCB Case No. 75-4511 Affirmed.
276 Moore, E hel WCB Case No. 74-4231 Affirmed.
277 O'Malley, Michael WCB Case No. 75-5522 Affirmed.
281 Bilovsky, Aladar WCB Case No. 75-5423 Affirmed.
284 Hari, Doris WCB Case No. 76-637 Affirmed.
288 Middle on, Paul WCB Case No. 75-5370 Affirmed.
289 Ross, Roger Case No. 48539 Affirmed.
297 Carrico, Maudeen WCB Case No. 76-213 Affirmed.
305 Sco  , Harold WCB Case No. 75-1328 Affirmed.
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